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abbreviations EXPtAiNEfi. 


Reports. 


All. or A. 

A.L.J. 

A.I.R. 1929 All. or 1929 A. 
A.I.Cr.R. • • • • 

Bom. or B. 

Bom . L . R . ♦ . • • 

A.I.R. 1929 Bom. or 1929 Bom. 
Bur.L.T. 

Bur.L.J. 

Osl. or. 0. • • • * 

C.L.J. 

1929 Cr. C 

Cr .L.J* *. •• 

C.W.N. ■ .. 

A.I.R. 1929 Gal. or 1929 Cal. 

I. A< • ; ‘ ■ • ■ ' , . • • » . 

I c 

Lalii or L. . • • . 

A.I.R. 1929 Lah. or 1929 Lah. 
Lah.LJ. or L.L.J. 

L.R. • . » • 

L.R.A.Civ. 

L.R.A. (Cr.) 

L.B.R. . . 


M.L.W. 


% % 



P.R.^ 



Indian Law Reports, Allahabad Series. 

Allahabad Law Journal 

All India Reporter, 1929 Allahabad. 

All India Criminal Reporter. 

Indian Law Reports, Bombay Series. 
Bombay Law Reporter. 

All India Reporter, 1929 Bombay. 
Burma Law Times. 

Burma Law Journal. 

Indian Law Reports, Calcutta Series. 
Calcutta Law Journal. 

Criminal Cases. 

Criminal Law Jburnal. 

Calcutta Weekly Notes. 

All India Reporter, 1929- Calcutta. 
Law Reports, Indian Appeals. 

Indian Cases. • 

Indian Law Reports, Lahore Series. 
AU India Reporter, 1929 Lahore. 
Lahore Law Journal. 

I.aw Reporter (Allahabad). 

Law Reporter, Allahabad, Civil. 

Law Reporter. Allahabad, Criminal. 
Lower Burma Rulings. 

Madras Law W'eekly. 

Indian Law Reports, Lucknow Series. 
I ndia n .Law Reports, Madras Series. 
Madras Law Journal. 

Madras Law Times. 

Madras Weekly Notes. 

All India Reporter, 1929 Madras. 
Mysore Law Journal. 

Nagpur Law Journal. 

Nagpur Law Reports. 

All India Reporter, 1929 Nagpur. 
Oudh Cases. ^ 

All India Reporter, 1929 Oudh. 

Oudh Law Journal. 

Oudh Weekly Notes. 

Punjab Record. 

Punjab Law Reporter. 

Punjab Weekly Reporter. 

Indian Law Reports, Patna Series* 
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REYIATIONS EXPLAINED. 


E ILC.C 

A.I.R. 1929 P. or 1929 Pat. 
A.I R. 1929 P C. or 1929 P.C 


Pat L.J. 
Pat.L.R. 

Pat L,T. 

R. or Rang. 

A.I.R, 1929 R. 
R.D. :’il 


• • 




S.L.R. 

A.I.R. 1929 S 
U.P.L R. 
U.B.R, 


or 1929 Rang. 

» M I J ‘ < I 

• • I • « 


or 1929 Sind 


. . ■[ 
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Patna Supplement to C. VV. Notes. 

All India Reporter, 1929 Patna. 

All India Reporter, Privy Council Sec- 
tion. 

Patna Law Journal. 

•^Patna Law Reporter. 

Patna Law Times. 

Indian Law Reports, Rangoon Series 
All India Reporter, 1929 Rangoon. 
Revenue Decisions: 

Sind Law Reporter. 

All India Reporter, 1929 Sind. 
United Provinces Law Reporter. ' 
Upper Burma Rulings. 
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x\.ppl. 

Appr. 

Comm. 

Cons. 

Cr. 

Dist. 

Disc. 

Diss. 

Doubt. 
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• • I , • 
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Applied. 

Approved. 

Commented. 

Considered. 

Criminal. 

Distinguished. 

Discussed. 

Dissented from. 

Doubted. 


Expl. 

• • 

. . Explained. 

Foil. 

« • 

. . Followed. 

F.B. 

• p 

. . Full Bench. ' 

PC. 

• • 

. . Privy Council. 

Ref. 

• • 

. . Referred.' ' ' 

Rel. 

« . » « 

. . Relied. ' ' ) 

Rev. 


- . Revenue. . 

S.B. 

. • ■ 

. . Special Bench. 


, ) 


4 1 

» 1 

A.P 

j' 



* 


. 1 



. 


•d' : '.1 

» 


• . ) 

1 ' 1 « 

A • 




* 4 4 

1 , 1 . 

1 

4 ♦ 


rPn’.fi' ■ 

4 





r, .'. ) 

! -i' Isrb.i • / 

% 

4 * 



! 


4 i' . 1 . • P ^ * 

• » 

' *1 'J ' 

• / 



•• S 

- ^ . 4 

. i 

ft 


c'.-r.:!.. . 

.1 

9 * 



. • 

t 

# 

i 

.1 


‘1 - ^ • 

" ' • « 1 • ' 



J 

P 1/ 

• • / 

' 1 .• 

1 ■ * • • 

• 1 I 



* 

• • ! 

• 1 

III * • ' 1 1 

* ii L P iUlnJ 1 



J' ■ 

\ 

J 


.If* 1 • i * 

1 !• '• 



1 . 

. $ 

. . . * 


. • » .1 
j 1 r * 

■ . ■ >-.1.11 . 



• \ 

7 

% 1 4 > 


■1. 

• » r 

' / •' • ! 



% 

> 

. ' j ■. 

c*. 1 ' 

P- : ■ ■ 

■1 


. .i. In '. 

’ i 

1 / 


< . i ■ ■ . 

. i ■» '' .<r / 


• 

1 .’ 

. / ’l 

% 


.. . 

1. 1 



* 

1 

9 4 

1 ■ . 


'i ■ 




■} . 

• 9 
y • 

. 1 . - , 

» « 1 • / 

. . • 1 ^ 

.pi' 1 

. i j'.it'isl •) ' 


•1 i ’( -1 *»,. 

4 #* 

M 

h 

> • » 



. ) id '■ ■ 


% t 


P t 

r 

' , I*. 

‘ 'P . . ■ 

4 

/ 

1 * 


■ ' ’ • .it-i ' 

’L‘'l ' 

A 


I • 




i 

\ 

[ . » 


' '1 

(.■ ;P ' 


• 4 

4 • 

r 

t 

1 

// . ■ 


t 

,'i ■ 


4 


;l P 


1 




, 

.1 .■! 


■ i . I • 1.. 

// j 



. Vi 

p ' 

' ' * < i 

1, U f- '■ . 

1 tl.ilU' 




.j> i 


• I 


•IP . 




4 I 


’ V » ' 




TABLE OF CONTENTS 


Col. 


1 

1 

1 

4 

6 

fi 

7 

7 

7 

8 
8 

12 

12 

12 

13 

14. 

15 


Gacoity, See Petrol Code, Ss. 395 and 
396 

Damages, See also (1) Contract Act, 

- S. 73;(2) Tort .... 

Breach of Contract 
C^use of Action 
Conversion • 

'Illegal Attachment • • 

"Illegal Seizure ^ ■ 

Interest 
"Liability for 
Limitation 

Measure of, .. 

Negligence . . 

Railway Company 

Special damage - ' ' 

tfort ; .. 

Trespass'" 

"Miscellaneous 

Damdupat, Sec (1) Contract Aci, 'S.74: ' 

(2) C. P. Code, S. 74 and 0. 34. 

Rr: 2, 4 & 5; (3) Interest ..." 
Dancing .Girl, See (I) Hindu Law; 

'f (2) Penal Code, Ss. 372 and 373. 

Dandidari, Sec Land Tenure . . 

Dafpatni, See Palni Reffulaiion ' . : 

Dasi, See Hindu Laiv-^Sur&ssidn . . 
Dasiputra, See Hindni Ldw ' 

Datta Hotna, See Hindii Lqw-Adop- 
tioiv^Ceremonies .. 

Dahak f^imaiTisa,. Scq . Hindu Law-^ 

P.*{ Texts - r 

Diya Bhag, Sec. HtWj* Law — Texts.i 16 

Daya Vibhag, See Hindu Laio^Te:itts. ;',16 

Deadly^ ^Weapon, 'Sed PetiaL- Cod^. 

Ss. 148. 302, etc. -.V.> 16 

Deaf ah<f\DiimKiSecUl)' Cr..F. Code/ 
pr, S: 341 (2) Evidence Act', S. U9; 

Hind« . P 

Death-bed . ;Sep Malfffmedan Laxv- 16 
pgpth-illnesSj vSd.Qf Maho^edan Law. 16 

\crf'Party, Set C. Pi Code, 0. 22, 

Register, Sel Evidence Act, SA74. 16 

^ P^-tode' O. 21, 4' ' 

prtmhmd 'Creditor- nau ' 

®®.?fnr*ferjnr.'!Li 


1 Debts for immoral purposes. See Hindu 


16 

16 

16 

16. 

16 

16 

16 

16 


> 


« • 


• « 


Law — Alienation 

Debuttar Property, See Hiiidu Law — 
Religious Endowment 
Deceased Brotlicr’s Widow’s Marriage 
Act (1921, H S: 12 Geo. Y, c. 24). 

• Retrospective ciTcct 
Decennial Settlement Regulation (Cen. 
Reg. 8 of 1793) 

Enhancement of rent 
iiccisions, See Practice — Precedents .. 
Declaration, Sec Specific Relief Act, 

S. 42 T • ' I . . ‘ 

Declaration of Trust, See (1) Hindu 
Lo'w — Religious EndotOment; (2) 
Maliomedan Law — IVakf; (3) 
Trust; (4) Trusts Act " ' .. 

Declaratory Decree, Sec (1) 

(2) Specific Relief Act, S. 42 . . 
Declaratorv Relief, See Specific Relief' 

■ ; Acf,'S. 42 ■ ' 

.Declaratory Suit, See Specific Relief ' 
Act, Ss. 4 & 42 

\ I 

Decree, Sec also (1) C. P. Code, Ss. 2 
, (2), 47. 96, 152 and 0. 9, R. 13; 

(2) , 

■ Amendment of, See C. P. Code, , 

^ 1 1 ^-.152 , , 

I ’ ‘Assignment t . ' 

Compromise Decree, Sqc Coni promise 
Decree 
Construction 
>•'.! Compromise Decree 
; ‘ ^ Conditional decree 
'V. Costs 

, Declaratory decree 

ii'. I Instalment decree 
t Mesne profits 
I rr Mortgage decree 
,f Partition 

i Personal Liability 

I I Reference to judgment and plead- 
f < I ings • • 

(ii ; Rules of ... 

; { Settlement Court 
I I Vagueness 


CoL. 

19 

19 

19' 

19 

19 

19 

21 

21 


21 

21 

21 

21 


' i ' I 


21 

21 
22 

21 
22 
22 

27 

28 
28 

30 

31 

31 

32 

33 


% • 

rr* 


• f f 

•^1*1 


» VV 


« f ' 

, t ft 


tor aiii 



■s 


j .•:i . Miscellaneous 
y jDatc of 
\ Effect of 
^ Excciitability 
' .Execution 
i'^x parte 
j jinaiity of 
orni 


* ' Mir 


» ' \ M* 


irr/; 

7 1: 


k 1 




•I 


34 

35 

36 
36 

36 

37 

^8 

.'V. ' V38 

' ^ i d 4, 

^144 

■ 

yfibjk 


« • r 

« • 




Fraud^ ni.it.'mi, i-e 

■Mf 0 .M V ) 




K, '>• J. 


31- 


TABLE OF CONTENTS. 


Vlll 


Decree — (Could). 

Setting aside 
Collusive decree 
Compromise decree 
Effect of 
Fraud 
Grounds 
Minor 
Mistake 
Procedure 
Right to sue 
Validity of 

Dedication, See (1) Hindtt Lau>—Reli- 

Efhdoii'uieul ; (2) Maho- 
medan Laio — JVaqf 

Deed 

Consideration 

Construction 

Absolute or Limited Estate 

Absolute or Limited Interest 

Adoption Deed 

Ambiguity 

Ancient Document 

Bond 

Conflicting Recitals 

Ejusdem Generis 

English Rules 

Evidence of Conduct 

Family arrangement or settlement. 

Grant 

Hire Purchase 
Instalment Bond 
Intention of Parties 
Law applicable 
Lease or License 
Marriage Settlement 
Mortgage or Charge 
Mortgage or Lease 
Mortgage or Simple Bond 
Partition Deed 
Personal Liability 
Powers of Court 
Principles 
Recitals 
Release 

Religious Endowment 

Sale or contract of sale 
Sale or gift 
Sale or lease 
Sale or mortgage 
Surety bond 

Surrounding circumstances 

Two documents 

Will and authority to adopt 

Will or gift 

Will or settlement 

Will or transfer 

Wards 

Miscellaneous 
Execution 
Material alteration 
Recitals 

Rights of parties to 
Validity 

l')cfamation. See H) Penal Code. .^s. 

499. 500: (2) Tort — Defamation. 
Default, See C P. Code, O. 9 


Coi.. 

56 

56 

56 

57 
57 
62 
65 
f)6 

67 

68 
69 


72 

72 

72 

73 
7i 

74 
79 
79 
81 
81 
82 
84 
86 
86 
88 
90 
95 

95 

96 

98 

99 

104 

105 

no 

111 

112 

112 

113 

115 

128 

128 

129 

129 

130 
132 
1.33 

136 

137 

138 
140 
140 
144 

144 

145 
148 

157 

158 
162 
163 

165 

166 
l(i6 


Defence of India (Criminal Law 
Amendment) Act (IV of 1915). 
Commandeering order 
Rules under— Chalan by police 

S. 5 

Procedure 

Degraded Woman, Sec (1) Hindu 
Laxi' — Maintenance ; (2) Hindu 

Laxi' — Slridhanavi ; (3) Hindu 

La’v — Succession 

Deity, See Hindu Lazi' — Reliaious 
Endou'ments 

Dekhan Agriculturists’ Relief Act 
(XVII of 1879) 

iDelay, Sec (1) Acquiescence: (2) Evi- 
dence Act, S. 115: (33 Limita- 
tion Act. S. 5; (4) Specific Relief 
Act, 5. 22 

Delhi Laws Act (VII of 1915) 

S. 2 

Scope 

Delivery. See (1) Contract Act. S. 108: 

(2) Mahomedan Lazv — Gift: (3) 
Raihi'avs Act, S. 7l\ (4) T. P. 
Act. S. 122 

iDcmolition of Building. See (1) Ac- 
(ftdcscence ; (2) Municil'al Acts. 
iDcmonstrative Legacy. See (1) Hindu 
Law— Will: (23 Will 
Denial of Title. See T. P. Art, S. 111. 
Deposit. See (1) C. P. Code. 0. 21. 
Rr 84 & 89: (23 Contract Act, 
S.^ 73: (3) T P. Act, .9. 83 .. 
Deposition. See Evidence 

Deposit of Title Deeds, See T. P. Act, 

, ^-‘v. 59 

Depository. Sec Limitation Act, Art. 145. 
Desai Inam. Sec Grant — Inam 
Descendants, See (1) Hindu Lazv — 

ccs.don: (2) Mahomedan Lazv — 
Succes.zion 

Description of Partv to Suit, Sec C. P. 

Code, 0. 1. R. 10 .. 

iDcscription of Witness, See EzAdence. 
iDcshgat Vatan. See (1) Bombay Vatan 
Act; (2) C. P. Code, S. 60; (3) 
Grant 

Detention in Custody. See (1) Cr. P. 

Code, .9. 344; (2) Criminal Trial. 
Detention of Accused by Police. See 
(1) Cr. P. Code. S. 344; (2) Cri- 
minal Trial 
•Determination of Tenancy, Sec (1) 
Landlord and Tenant: (2) Lease' 

(3) r. P. Act. S.s. 105 & 107 .. 
Devastavit, Sec (1) E.vecutor: (2) Pro- 

hafr and Administration Act, 
S. 146 

Devasthan. Sec Hindu Lazi.'—Religi<>us 
EndozA-'ment 

Dharma. See (1) Hindnt Lazv — Religious 
Endozvment: (2) Malwmedan 
Lazv — Religious Endozvment ; (3) 
Trust; (4) Trusts Act 
Dharmada. See Hindu Lazv — Will . . 
Dharmakarta. See Hindu Law — Reli- 
gious Endozvment 


(2oi.. 

166 

166 

167 

167 


167 

167 

167 


177 

177 

177 


178 

178 

178 

178 


178 

178 

178 

178 

178 


178 

178 

178 


178 

178 

178 

ITS 

178 

178 


178 

178 

178 



tab.le of contents. 


IX 


Dicta, See Practice — Precedent 
Digwaris, See l-at\d Tenure 
Diluvion, See (1) Alluvion and Dilu- 
vion; (2) Bengal Alluvion and 
Diluvion Reg. (II of 1825); 

Directors, See Company — Directors . . 
Disaffection, See Penal Code, S. 124>A. 
Disappearance, See Evidence Act, Ss. 
107 and 108 

Discharge, See (1) Criminal Trial; (2) 
Cr. P. Cade, Ss. 209 & 254; (3) 
Evidence Act, Ss. 102, 103 & 114. 
Discharge of Accused, See Cr. P. Code, 
5. 253 

Disciplinary Jurisdiction, See (1) Con- 
tempt; (2) Legal Practitioner; 

(3) Legal Practitioner/ Act; 

(4) Letters Patent 

Discontinuance of Possession, See 0) 
Adverse Possession; (2) Limita- 
tion Act 

Discovery, See C. P. Code, 0. 11 
Discretion, See (1) Practice; (2) Spe- 
cific Relief Act, S. 22 
Discretionary Reliefs, See Specific Relief 
Act,S.42 

Dishonest Intention, See (1) Evidence; 

(2) Evidence Act, Ss. 14 and 15. 
Dishonesty, See Penal Code 
Dishonour— Hundis, See Neg. Inst. Act, 
Ss. 91-98 

Dismissal for Default, See C. P. Code 
0.9,R.S 

Dismissal from Service, See Master and 
Servant 

Dismissal of Complaint, See Cr.P. Code 
Ss. 203 & 247 

Dismissal of Suit, Sec C P. Code, 0. 9. 

R. 8 ' 

• • 

Disposal, See Penal Code, S. 372 
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P2NAL Code, Ss. 895 & 396. 

DAHAOES 

—See aUo (1) CONTRACT ACT, S. 73. 

(2) TORT. 

Breach of Contract 
Cause of Action 
Conversion 
Illegal Attachment 
Illegal Seizure 
Interest 
Liability for 
Limitation 
Measure of 
Negligence 
Railway Company 
Special Damage 
Tort 
Trespus 
Hlsoellaneoufl 

^Breach of-Contvaot. '' 

“ CwUroct Aetf S« 73— Earnest money becomes 
pwchtue price when eontrcuit completed— 

Kondie's defasdlentaHsforfeitwe— Damages. 

wntract for Bslo-of immovable property the 
ueporit of eaihesfi money is a guarantee for perform* 
ttoe- 'ihe oontraob by the vendee and when the 
mmsa^n^goes forward it becomes part of the pur- 
« iif5ib^ Cefftilt off tlie’ v^dee the transac- 

IMhP-rt is iorfeited ; A. 1. R, 

*’■ Ranoh- 

272f=A.I.R, 1930 Bom. 213. 


V't 


. on faaU of -each case. 


^ on... *y^-iff’^ynjuouiuj.eaGncase. 

a^T^deol^on ot damages for breach of 

^t^t depends jpeonliar terms as to, the 

Pfirfpruiauoe. One oase 




m .tu Wtl 4 %y> I ff 785=I,I.R. 1930 Lah. 379 

yoH*® tosinfsis) 




DAMAGES — Breach of Contract. 


free woman, the defendant (man) bought her a ting 
and actually arranged the date on wluoh they were 
to be married : 

Held : that when persons fix a day for their marr 
riage it may be inferred that there is a promise of 
marriage. And one is not bound to take it as a rati* 
fioation of a contract which in itself is void, and 
which, therefore, in law cannot be ratified by any- 
thing that can be subsequently done. {Viscount 
Dunedin). THOMAS CHABLEB.WXLLUMS SKIFP v. 

Lilian mildrbdKbllt. 

1.0. 331=1926 M W N. 382=8 O.W.N. $53= 
28 Bom. L. R. 873= 93 C.L.J. 430= 

. 29 M.L.W. 18=30 C.W.N. 841= 
A.I.R. 1926 P.C. 27=80.U.L.J. 99eC 

■Eight to claim specific performance as well aa 


damages— Omission to claim specific performance is no 
bar to claim damages. < 

Where performance o! the contract is refused by 
defendant plaintiff is entitled to claim back the 
earnest money And damages; provided^ they are not 
penal. His omission to claim specific performance 
does not bar bis right to claim damages. (R.J9. Qhose 
and Panton, JJ.). Nat^bam Babman v. ULluk 
OHAND BARMAN. 99 1.0. 700= A.I.R. 1926 .Gal. 1091. 

5ttif for damages— Performance of eontraot to be 


simultaneous— Each party must show Ms readiness 
and willingness to perform his part of the contraoi, r 
In all these oases where the performance of a con* 
tract is to be ^mnltaneous and a suit is brought for 
damages for bieaoh of oontraot, eaoh party must 
show that he was ready to perform his part of the 
contract. Por example, in a suit for damages , for 
breach of a oontraot to sell and paroh^,\6oUdt 
must show that ho was able and willing to perform 
his part of the contract aUd the buyer must show 
that he was ready and willing to phy the price. 
{Kutharaswami Sastri, O.O.J. and Cnfffenvenj Jc). 
LAESEMIKANTHAN V. NABAYANASWAMI IYBB. I 

97 l.C. 986=1926 H.W.I|. 710= 
ftf. fi t . ^^,^.I.R. 1926 Mad. 1109. 


•Difference between contract rate and mai^t rate 



r.M : 1 1 


gn date of breach 'w the he 
epeeial measure must prove it. 

When there is anav^ilf^ble market for the gtlbds, 

differenoo betwo^' the‘ bontraot prioe aud>^e 
market prioe on the date of thehreabh ii the amount 
bfUKe'daimages facie pairabltl dud when < the 
plaintiff claims damages on any o&^ e^eoial baaia 
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DAMAGES— Breach of Contract. 

ho must prove his case. (Sj)e«crr and VenkaUisubba 
Rao, JJ.). RAMALINGAM CHETTIAR V. GOKUIiDAS 
Madavji&CO. 97 1.0.871 = 1926 M.W.N. 691 = 

A.I.R. 1926 Mad. 1021=51 M.L.J. 243. 

Cause of action based on breach of contract — 
Damages based on delay cannot be claimed. 

Where the suit as framed is not one brought in 
tort for damages due to loss occasioned to the plain- 
tiffs on account of the retardation in delivery but 
simply for compensation for the loss of the articles 
which were found missing, the action is founded on 
breach of contract and in no sense on tort based upon 
the delay and damages fovinded on delay cannot be 
claimed. {Ruchnill, f-). SI. & S. H. Ry. CO. v. FIRM 
GOPAL Rai Ram Chunder. 94 I.C. 510= 

1926 P H.C.C. 123=A.I.R. 1926 Pat. 273. 

Contract Act, S. 73— Plaintiff must mitigate loss 

Yendor with right to re-sell at anytime, on vetidee*s 

default to pay by due date need nof re-sell immediately 
but must do so within reasonable time — Otfwrwise he 
can get damages only on basis of difference between 
contract and market rates at date of breach. 

A plaintiff who sues for damages owes the duty of 
taking all reasonable steps to mitigate the loss con- 
sequent upon the breach and cannot claim as 
damages any sum which is due to his own neglect. 

Whore the vendor had the tight to re-sell the 
goods at any time if vendees failed to pay and take 
delivery by certain date and where vendee made 

default. 

Beld: that the vendor was not bound to resell the 
goods immediately after the defaults but could do so 
within a reasonable time afterwards, but that in view 
of the persistent refusal of the vendees to take the 
goods and the falling state of the market, the ven- 
dors were bound not to delay in re-selling. Should 
the vendors make unreasonable delay, they can 
recover only damages on the ordinary basis of the 
difference between contract rate and market rate at 
date of breach. 19 All. 535, Diss. from. (Shah, Ag. 
c J. and Fawcett, J.). HABICHAND AND CO. V. 
g'osho Kabushiki Kaisha, Limited. 

86 I.C. 521=26 Bom. L.R. 921=49 Bom. 25= 

A.I.R. 1925 Bom. 28. 

Contract Act, S. 73^Reasonable compensation is 

question of fact— If circumstances require so, no 
damages need be awarded for breach of contract to 
sell real property— Case-law discussed. 

No hard and fast rule oan be laid down for assess- 
ment of damages for breach of contracts to sell. The 
circumstances of each case have to be considered in 
deciding what ie reasonable and proper compensa- 
tion for the damage caused by a breach of contract. 
Under S. 73 the Courtis not bound in every case to 
award damages on the basis of a difference between 
the price at the date of the contract and the market 
price at the date of the breach. If circumstances 
require so no damages need be awarded for breach of 
contract to sell real property where the vendor is 
not guilty of fraud. (Shah, Ag. C.J. and Fawcett, J.). 
DIIANRAJGIRJI NABSINGGIRJI V. TATA SONS, 
Limited. 92 I.C. 225=26 Bom. L.R 838= 

49 Bom. 1 = A.I.R. 1924 Bom. 473. 

• Specific Relief Act, S. 2J— Assignee of decre^ 

who resiles from contract may be made to pay priz^ 
instead of damages. 

There is no invariable rule that in cases relating to 
movable property damages only should be given. In 
a suit against a person who agre^ to take an assign- 
ment of a decree the price which be promised to 


DAMAGES — Cause of Action. 

pay to the assignor may be decreed. (Krishnan, J.), 
K.S. Krishna aiyab v. nynadiekan Pillai. 

82 I.C. 78=20 M.L.W. 328= 
1924 M.W.N. 693= A.I.R. 1924 Mad. 801. 

—Cause of Action. 

Contract Act, S. 23 — No cause of action arises 

against person for merely financing appellants in ap- 
peal when costs could not be recovered from appellants. 

Even if a person is known to have fioanced an 
appellant, it will not give a cause of action to the 
respondents to recover damages from the financer 
personally because they have been unable to recover 
their costs from the appellant. (Sulaiman and 
Pullan, JJ.). Mohammad Ibrahim Quareshi v. 
Syed Abdul Hamid. 119 I.C. 837= 

A.I.R. 1929 All. 797. 

Specific Relief Act, S. 54 — Water of certain 

tank by immeiTtcrial custom used by co-sharers for 
certain land only in jyrojfoi'tion of iheir shares-— 
Ownership of water is wt independent of ownership 
of land— One co-owner using v:ater for other la^id— 
Damage caused to other co owners — They can sue for 
damages as well as for injunction to restrain un 
authorised use. 

Several co-sharers of an agraharam were entitled 
to the water of a tank in the same proportion which 
they owned land in the agraharam. It was customary 
from time immemorial to use the water of the tank 
for cultivating certain area of land described as “the 
wet ayacut under the tank." The water of the tank 
was not even sufficient for the web ayacut. One of 
the co-sbarers used the water of the tank to convert 
some of his dry land into wet land and thereby 
caused damage to Che other co-sharers. The other 
CO sharers sued for injunction as well as damages. 

Held: that from immemorial usage must be 
implied an agreement that the water of the tank was 
to be used for the wet ayacut only. From the fact 
that the water was owned proportionately to the 
land it does not follow that the ownership of water 
was independent of the ownership of the land. The 
use of water for other land than the wet ayacut was 
illegal. Other co-owners oan therefore get damages 
as well as injunction to restrain such use. It would 
be absurd to say that they should sue for partition 
of tank water and not for injunction, (Ramesam and 
Venkatasubba Rao, JJ.). Venkatabama Sastri v. 
VENKATANABABAYYA. 113 I.C. 557= 

29 M.L.W. 613=A.I.R. 1929 Mad. 25. 

Breach of contract to pay money to a third per- 

' 5on — No time for payment fixed— Cause of action for 
I damages for breach arises when money is recovered 
from the party suing. 

For a suit for loss or damage incurred by reason of 
the failure of a party to the contract to carry out his 
undertaking to pay money to a third person where 
no time is mentioned for payment, limitation 
runs from the time when the money was paid. 
A.I.R. 1926 All. 605, Rel. on. (Walsh and Banerji, JJ.), 
RAM Ratan Lal V. Abdul Wahid Khan. 

101 1 . 0 . 691=49 All. 603 = 25 A.L.J. 411 = 

A.I.R. 1927 All. 435. 

Suit for — Temporary injunction wrongfully 

obtained— Suit is maintainable— CivU P. C., S. 95 
—Provincial Small Cause Courts Act, Si-h. 2, 
Art. 35 (k). 

Where a temporary injunction is wrongfully 
obtained on insufficient grounds a suit for damages is 
maintainable. 9 W.R. 188 and 16 O.W.N. 540, Rel, 
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l^&MAGES— Cause of Action. 

<m. (B.B. Ghose attd Cammiada, JJ.). HABKUMAR 

0. JOGAT BANDHU. . , « 5' 

53 Cal. 1008=A.I.R. 1927 Cal. 247. 
■Obslntction from taking tvaUr from ivell is 


\ y \/0 ¥• ^ 

OJiitifMiJU? inJury—WTi^ro damage consequent on an 
act is actionable rather than the act itself, every 
damage is actionable, 

A cause of action, in respect of which a plaintiff is 
entitled to havethe prospective damages assessed is 
distinct from a continuing cause of action, that is to 
aav, a cause of action which arises from the repeti' 
tion or continuance of acts or omissions of the same 
kind as that from which the action has been 
brought. Similarly, where the damage consequent on 
«n aot or omission rather than the act or omission 
itself is actionable, then, as the action is only main- 
tainable in respect of the damage, or is not maintain- 
able until the damage is sustained, an action will lie 
every time damage accrues from the act. 1 L A.C. 127, 
Bef, 

The obstruction from taking water from a well is a 
eontinuir.g injury. 6 Mad. 176 and 28 Mad. 72, Rel. 
o». {Prideaus, A.J.C.). Habdeo v. Bamchandra. 

98 I.C. 679-A.I.R. 1927 Nag. 85. 

’Collector of Custom made to detain goods by re- 

A ^ A M m m ^ A ^ A ^ ^ ^ 


•presentation made maliciously and without reasonable 
and probable cause-'Damages caused by detention are 
encoverable. 

When defendants through malice and without 
'leasonable and probable cause make certain repre- 
Bentatiott to the Collector and in consequence plain- 
tiff's goods are deteintd under S. 19-A of the Sea 
Customs Act, plaintiff can recover damages caused 
«n account of such detention of his goods. {Pearson, 
/.). ALBERT BOKNAN v. IMPERIAL TOBACCO CO., 

9iI.O. 441=30 C.W.N. 465= 
A.l.R. 1926 Cal. 757. 


~ Where parly would have lost a claim apart from 

conduct of another man the other man is not liable. 

\^ere a certain pro-note was accepted though it 
contravening 8. 26, Paper Currency Act 
(8 of laoj, and in discharge of that pronote the 
^ent of the creditor forged another pronote and thus 

nuBled hi8 pincipal into aiing a suit on the forged 
ifimote which was dismissed on that ground, and 
where the or^itor did not seek the alternative claim 
•on tte consideration of the original pronote. 

Hw; tlut the loss of the creditor was not due to 

pro-note but to his acceptance of his 

was not 

and (Ooutts TroUer, C.J. 

A.I.S. 1926 Mad. 894. 

•d SateMVterm f/' defendant confinn- 

“.!atXa&"?nniS ‘'*0 

e,51fno‘t «.! no dtnZ“^»‘ “0 

of defendant and 


DAMAGES— Illegal Atiaehmeat 

tho lease contained in the two documents, an^ 
damage which plaintiff suffered by reason of the non- 
registration of the said documents would appear to 
be the result of his own negligence. {Page, J.). 
Ramjoo Mahomed v. Haridas Mdllick. 

91 1.0.320=52 Gal. 593=A.1.R. 1925 Gal. 1087. 

— CoDvepsion. 

— The principle for the award of damages in cases of 
conversion of goods is different from the principle 
applicable to cases of wrong detainer; 5 I. A. 130 (P.C.), 
Foil. (Wallace and Srinivasa Ayyangar, jj/), 
S.IREDDI u. Brahmatya. 115 I.C. 153= 

29 M. L. W. 419= A. I. R. 1928 Mad. 1152= 

55 M. L. J. 586. 

— Illegal Attachment. 

Civil P. C., S. 95— Damages for wrongful 
attachment, though made in good faith, ate reoover~ 
able from decree-holder. 

The attaching creditor is liable in damages to 
the person whoso property was wrongfully attached 
even if he has acted honestly. 83 All. 306; A.l.R, 
1926 All. 177 and A. I. R. 1925 Nag. 390, Foil, 
{Johnstone, J.). Mdnshi Ram v. Lachhi Ram. 

112 I. C. 848= A.l.R. 1929 Lah. 200. 


Wrongful attachment of stranger's property— 

Stranger need not prove malice on attaching creditor's 
part. 

A judgment-creditor is responsible in damages to 
any person who is not a party to the proceedings and 
whose property he wrongfully causes to be attached 
m execution of his decree, without proof of mala 
/^s : 17 Cal. 436 (P.C.), Foil. {Sxilaiman, J). 
Manqal Chand V. Mt. ZAINAB Bibi. 

90 I.C. 266=6 L. R. A. Civ. 595= 
A. I. R. 1926 All. 177. 

Wrong attachment of property— Decree-holder 

poxnUng out wrong property for attachment is liable 
whether he acts honestly or mistakenly. 

Where a decree-holder points out to the bailiff the 
goods of a wrong person as the goods of the judg- 
ment-debtor and tho bailiff seizes the goods, the 
decree-holder is liable to that person for damages 
even though he may have acted honestly or mis- 
takenly : 17 Cal. 436 (P.C.), Bel. on. {Baza, J.). 

Ramji Lal T. Ram Prasad. 95 1, C. 443= 

A. I. R. 1926 Oadh 483. 
- Attachment before Judgment — 3fal*ciot« fee- 
^use no r^oMble cause for taking it—See. 95 €. P 
G.—T^inatwn of suit in plaintiff's favour is esseri- 

tsal w^re^h iermxnation is possible— Compensation 
awarded though attachment not completed. 

The plaintiff may be entitled to oomponsation. 
even the attaohment was not oompleted, if, 

notwithstanding that, he sustained injury by what 
was actually done. J / / 

The absence of reasonable and probable cause fat 

taking legal action in execution or otherwise is 
some eyidenoe, from which malice may be inferred! 

..5 , proceedings in the plain- 

tiff H favour, 18 essential, but this is applicable only 
to cases in which a distinct termination in favour 

to a case 

in which the proceedings cannot end by their nature 

disposal. (Old/ield and Venhatasubba 
JOSEPH Nicholas M. r. 

86 1 . 0 . 760 * 
18 M. L. W. 442=1932 M. W. H. 242= 

. 0 58. L. T. 269= 

L R. 1922 Mad. 306. 
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DAMAGES— Illegal Seizare, 

Illegal Seizure. 

— A landlord who seizes or detains the goods of his 
tenant, because some rent is due and unpaid, acts 
illegallv and is liable for the loss he may cause to 
the tenant by such unlawful seizure or detention. 
A landlord has no lieu for rent on the goods of his 
tenant. (Jtiala Prasad, A.C.J. and Vos, J.). 
Bansidhar Martvari V. A^’A^■D Das. 

63 I.C. 44 (Pat.). 

—Interest. 

■ Trusts Act. S. SS — Person enfitkd to profits — 
Difficnltyin tracing them — Fixed rate of interest 
should Ic alloxccd in Court's discretio7i—Pate need not 
be the current rate — Mesne profits. 

Where a person is entitled to profits and a serious 
difficultv arises in tracing and apportioning the 
mesne profits, a fixed rate of interest should be 
awarded in that case on the value of the property ; 
it will be in the option of the Court either to decree 
the profits or to decree such interest, which it may 
deem proper in the circumstances. It need not 
necessarily be the current rate of interest. (Afisro 
and Srivdstava, JJ.). AMEER HASAN v. Muhammad 
EJAZ Husain. 117 I.C. 456 = 6 O.W.N. 51 = 

A.I.R. 1929 Oudh 134. 

■ Interest vxay he allowed ly way of damages. 
Interest can be allowed by way of damages on 

principles of equity: 20 Mad. 481, Dist.\ 42 Mad. 661; 
31 Bom. 354 and 22 C.W.N. 488. Foil. {Baza and 
PuUan, JJ.). Md. Ali Md. Khan r. Gur Prasad. 

105 I.C. 836=4 O.W.W. 1061= I 
A. I. R. 1928 Oudh 89. , 

—In an action for damages for trespass interest can 
be allowed as damages. {Greaves and Mukerji, JJ.), 
Pannalal Ghose f. adjoi Coal Co. 

1011. C. 62=31 C.W.N. 82= 
A. I. R. 1927 Cal. 117. 

—Liability for. 

Joint assault entails joint liability for 

damages. , , , v 

Where all the defendants had a common object 

and proceeded to assault the plaintiff, all of them 

are responsible for damages resulting from their 

joint action, although only three out of them took 

more prominent part than the others and caused 

injuries to him. {Niamatullah, J.). BANSI v. HUKAM 

SINGH. 216. 

Civil suit brought through malice and without 

reasonable and probable cause—Suitfor damages for 

loss caused lies. , t 

A suit lies for damages for wrongful interference 

with the property rights of another by obtaining an 
order from a Court maliciously and without reason- 
able and probable cause. {Pearson, J.) ALBERT 
BONNAN V. IMPERIAL TOBACCO CO.. LTD. 

94 I. C. 444 = 30 C. W. N. 465 = 
A. I. R. 1926 Cal. 757. 

Civil action tahen inalicioushj and without 

reasonable and probable cause— Injunction issued in 
consequence— Loss caused by injunction can be 
recovered, irrespective of injunction giving an inde- 
pendent cause of action or not. 

Where a suit is brought through malice and with- 
out probable and reasonable cause and an injunction 
is issued by Court as a consequence, loss caused by 
such injunction can be recovered. Whether the 
Injunction gives an independent cause of action or 
not the plaintifi can obtain his relief in respect of it 
as a proceeding forming part of the suit which is 
itself affected by malice in Its entirety. (Pearson, J.). 
Albert BONNAN v. Imperial Tobacco Co.. 
Ltd. M I. C. 444 = 30 C. W. N. 465 = 

A. I.R. 1926 Cal. 757. 


DAMAGES — Measure of. 

Person in use and occupation is liable for 

damages. 

A person not entitled to possession who is in pos- 
session is liable for damages for use and occupation : 
12 O.C. 140, Bel. on. {Ashuorth, J.). NaRAIN Singh 
V. Kaiwan Bahu. 95 I.C. 957=13 O.L.J. 648= 

3 O.W.N. 299=A.I.R. 1926 Ondh 304. 

Teacher just like parent can inflict corporal 

punishment — Punishment to he ttiodcrafe and reason- 
able and without malice, etc. — F%o damages could then 
be awarded. 

The master as the delegate of the parent may for- 
the purpose of correction inflict moderate and reason- 
able corporal punishment. Care may no doubt be 
necessary in this application of this general principle 
in this country in \\hich this delegated authority 
may be exercised by persons so dissimilar in status- 
as a schoolmaster and the defendant; and Courts will 
no doubt not fail to insist on a close scrutiny of- 
the severity of the chastisement inflicted and its- 
justification. 

Where the punishment, plaintiff complains of, was 
such as a parent might expect his child to receive, 
the conclusion must be that defendant was entitled 
to inflict it and is not liable because he did so. 

If it be administered for the gratification of pas- 
sion or of rage, or if it be immoderate, and excessivo- 
in its nature or degree or if it be protracted beyond' 
the child’s powers of endurance or with an instru- 
' meat unfitted for the purpose and calculated to pro- 
duce danger to life or limb, in all such cases tbe- 
punishmeut is excessive and the violence is un- 
lawful. 

The schoolmaster cannot escape liability merely on 
the ground that chastisement administered to tho 
pupil has not left on the pupil’s body any marks of' 
violence or injury. Cases are not uncommon in this 
country of punishments of extremely grotesque 
character being indicted involving dauger to life or- 
limb of the pupil or resultingiin a state of prostration 
on the part of the pupil and Courts will certainly 
discountenance resort by the schoolmaster to such 
I barbarous and inhuman forms of correction. {Old- 
field and Venkatasubha Boo, JJ.). P. SankuNNI u. 

, C.S. Venkatr.amani. 67 I.C. 514=' 

15 M.L.W. 501= 1922 M.W.N. 246 = 
45 Mad. 548=31 M.L.T. 26= 
A.I.R. 1922 Had. 200= 
42 M. L. J. 469. 

—Limitation 

Limitation Act, Art. 116— Sale-Vendor's titla- 

defective— Claim for damages is governed by Art. 116. 

Claim for damages by a vendee on the ground that 
his vendor’s title is defective is governed by Art. 116. 
The proper measure of damages is the value of the 
property at the time of the purchase. {Bupcluind, Ag, 
J.C.). SOBABJI BILLIMORIA V. Tabachand Ghan- 
SHAMDAS. A- 1- R. 1930 Bind 66. 

— Measure of. 

Encroachment by one of two adjacent colliery^ 

owners — Damages equal to price of erecting barrier 
tcere given A. I. R. 1927 Cal. 117, Reversed. 

Where in a suit for damages between two adjacent 
colliery owners the defendants are found to have 
wrongfully pierced the margin of coal on the plain- 
tiffs’ side of the boundary which would in ordinary 
couree have been left as a barrier the plaintiffs are 
not bound to wait until any risk emerges, when 
it might well be too late to construct a barrier and 
the plaintiffs ate entitled to -price of' the erection ofi 



*9 


CIVIL. CRIMINAL AND REVENUE. 


10 


©IMAGES— Mewnre of. 

artificial barrier as damages: {L^d M 


A. I. K. 1930 P. C. 113*58 M. L. J. 536. 

-Breach of covenant of titU— Market value on 


that in a suit for damages for breach of 
■covenant of title the measure of damages 'is the 
•market value of the land on the date when the 
iplaintiffwas evicted by the third party. {Sulaitnan, 
J ) MAHOUED SlDDIO V. MAHOMED NOH. 

" 1241. C. 183=1930 A. L.J.'653. 

•Measure of damages against vendee failing to 

..A « ... X- AM 


^ay portion of purchase money to vendor's creditor %s 
amount of debt with interest. ^ 

Where the vendee fails to pay to the vendor s 
'Creditor the portion of purchase money left with 
Jiim for that purpose, there is a breach and the suit 
.•against defaulting promisor is not to make him do 
something in furtherance of the oontraot for the 
'time of its performance is passed but is in reality 
mne for damages for the breach of it, the measure of 
which will be the amount of the debt with interest ; 
■S6 Mad. m and 3 All. 600 (F.B.), Bel. on. {Das and 
iFael RAM RAOHHYA SiNQH v. RAGHUNATH 

Tbasad MIS3EB. 122 I. C. 244= 

8 Pat. 860= A. I. R. 1930 Pat. 46. 

—The rule as regards damages with regard to per- 
-sons in fiduciary position is not always different 
Kfrom the rule with regard to other persons : 20 

Bom. 638, Foil. {Wallace and Srinivasa Ayyangar, 
SABEDDI V. BBAHMAT7A. 119 1. G. 153= 
29 H* L. W. 419=A. I. R. 1928 Had. 1152= 

55M. L.J.986. 

—Suit for damages for trespass and wrongful 
removal of underground coal— Goal removed negli- 
gently— 'Market value of ooal at pit’s mouth less 
-cost of carriage to the bank should be allowed— 
'Value on the day when coal was reduced to posses- 
-aion should be considered. [Oreaves and Muherji, 
■JJ.). PAKNALAL GHOSBu, ADJOI^OOAIi 00. 

101 1. 0. 62=81 G. V. N. 82= 
A. I. R. 1927 Cal. 117. 


“ — —Plaintiff takihg on lease a shop from defendant 
JW hfs- as Commission Ageni^Defendant 

U) give possession. 

took on lease a shop from defendant at a 
'aon&lv^iital (uxd paid him some advance. Sub- 
d«*endant refused to give him possession. 

for damages on the basis of 
4 ^ Commission Agent would have 

oeen for fte period for which possession of the shop 

:waBnotgl^^hlai. ^ 

. -HeM; t^t^ntiff’s income would depend on 
ovni abilivfid business capacity as a Oommis* 

there were two or three 
.^ilat shops avi^lable in the> same mandi, and 

1 “■«“ apparently 

io.no bmUwaB, ,it o»nnot lie aaid that lie 




. OTMumstanoeB he was 

/I T Wm. 

’lMAJt|» 2 = 28 P.I,..R. 101 = 

, '9 *. A. Sj ^9^1, a, 1917X8*. J8H. 

which P 
oontraot 


DAMAGES— Measure of. 

stipulation that all the terms of the contrwt be- 
tween R and P should be embodied as part of the 

contract, between D and P and he was bound imder 
the contract to pay any lessor damages which P 
could have sustained by reason of D 8 breach of the 
contract so fat as R was concerned. 

Seld: that the damages payable by D were only 
in law what P would be compelled to pay R. If he 

chose to:pay a claim which R could not enforce he 
cannot claim as against D. If thoco was a locg 
delay in the sale by R which delay was at P’s inst- 
ance he could get a right of action against D only if 
it was shown that D by his conduct or by request 
wanted the time of the contract to be extended. If 
without reference to D, P asked R to extend the 
time for the performance of the oontraot P and not 
saddle D with any damages, if there was a finding 
that the delay was not reasonable. {Kumarasioami 
Sastri and Venkatasuhba Bao, JJ.), RAMIBB AND 
BBS. V. Durvas j. Subbier. 96. 1. C. 42= 

A.I.R. 1927 Mad. 352=50 M.L.J. 264. 

■Tort-feasor aware even constructively of 


damages is liable for it— Existing drcumstances at 
date of tort and not subsequent events determine 
damage. 

In the case of tort as in coatraob if at the time 
when it is committed the tort-feasor knowsi or as a 
reasonable person in the oironmstanoes ought to 
have known that the commission of the tort may 
reasonably cause damage which would not usually 
result from the commission of the wrongful act, 
these damages become and are deemed to be tbs 
reasonable and natural oonsequenoes of the tort 
which has been committed. In oases where 
the damage is fixed and definite, and due to condi- 
tions determined at a particular date, the amount ol 
damages is assessed by refeieuce to the then exist, 
ing circumstances and subsec^uent changes would 
not affect the result. In ordinary oiroumstances 
Court is to ascertain the value of the goods at the 
time of the conversion and in case the plaintiff 
could by going into the market have purchased 
other goods of the like quality and description, the 
price at which that would have been done, would 
be the particular measure of damages. (Papa, /.). 
Bogebs Pyatt Shbleao Oo. V. John Einq 
AND Oo. 98 1. 0. 1018= 

53 Cal. 239=A. I. R. 1926 Cal. 664. 


-Confrocf Acf, 5. 74— Pa&for/atimp fo pay at 


the stipulated time — Mortgagee is entitled to damages, 
measure loould be the rate of interest, but Court can 
reduce the rate. 

The mortgagee is entitled to damages on account 
of the failure of the debtor to pay the debt at the 
stipulated time, and the measure of damages would 
prima facie be the rate of interest agreed upon, al* 
though the Court has disoretion to reduce that rate 
if it is found to be unusual : A.I.R. 1922 Lah. 254, 
Foil, (Findlay, J.C.). OBINKATIA v. Vithoba. 

96 1. o. igi» 
A. I. R, 1926 Naf. 484' 

•Prospective damages must be granted in case of 


complete cause of action, but not where the cause of 
action is not the act but the damage arieing there' 

from. 

Where plaintiff claimed Bt. 8,000 dami^es in 
respaot of his having been foroibLyitdispossessod of. 
'Certain W'fields on the ground that this woald<havo- 
been the net profit ho might hAye^pbiained h:oa tha 

fields by Belf’Oultivatlon -*.a\tMi ^ 
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DAMAGES — Measure of. 

Held: tiiis amounted to a suit for prospective 
damages and the plaintiS was not entitled to claim 
in the circumstances of the case, where the cause of 
action was not over and done with and it was still 
continuing from day to day even after the suit was 
filed. When the cause of action is complete it would 
be most mischievous to say you shall not have all 
you are entitled to in your first action, but you shall 
be driven to bring a second, a third ora fourth 
action for the recovery of your damages. In such a ' 
case obviously, prospective damages can be allowed. 

A cause of action in respect of which a plaintiff is 
entitled to have the prospective damages assessed 
must be distinguished from a continuing cause of | 
action, that is to say, a cause of action which arises 
from the repetition or continuance of acts or omis- 
sions of the same kind as that for which the action 
has been brought. Similarly, where the damage 
consequent on an act or omission rather than the 
act or omission itself is actionable, then, as the 
action is not maintainable until the damage is sus- 
tained, an action will He every time damage accrues 
from the act. Prospective damages are not recover- 
able where the cause of action is not the act, but the 
damage arising therefrom. {Findlatj, 0. J. C.). 
YADO V. AilB.^SHANKAR. 92 I.C. 75= 

A.I.R. 1926 Nag. 260. 

Natural causes aiding defendant's acts — 

Apportionment of damage not possible — Actual 
damages must be aicarded. 

Nominal damages are intended only where the 
plaintiff has sustained dumnnm stne injuria, thatis, 
where a right of his has been infringed, but not so as 
to cause any sensible damage. But where the defen- 
dants’ acts strengthened by other natural causes < 
caused real damage to the plaintiffs, and where no i 
definite portion can be assigned to any of the causes, 
nominal damages is not the proper relief to bo 
awarded to plaintiff. Feiee v. Thompson (I Taunt 
121,), Dist.‘, 6 Bom. L. R. 699 and Fletcher v. Smith, 
(1876-77) 2 A.C. 781, Foil. {Ramesam, J.).G. Seetha 
8AMA SwAMi c. Secy, op State. 

91 I.C. 489=21 M.L.W. 449=1929 M.W.N. 352= 

A. I. R. 1925 Mad. 682. 

— Where the period during which the vendors might 
have delivered the bales of ^fay shipment extended 
to 81st October ; Held, that in assessing damages for 
non-delivery of bales of May shipment, the market 
rate of the let November might be taken into consi- 
deration. {Sanderson, C.J. and Richardson, J.). 
pannalal Sagore Mull v. Mukhram Radha- 
KISSEN. 80I.C. 87=39 C.L.J. 77= 

A.I.R. 1924 Cal. 637. 

Breach of promise of marriage. 


I DAMAGES— Special damage. 

ence between contract price and market price on dap of 
j breach. 

I Where defendant agrees to convey certain well- 
i sites to plaintiff but fails to convey the same a suit 
j for compensation for the breach of contract is govern- 
ed by S. 73 and the measure of damages will be the 
difference in the contract price and the market 
price on the day of the breach. (McCall, A. J. C.). 
MAUNG Mo HNAUNG V. MA SHWE MYA. 

4 U. B. R. 35=4 U. B. R. 38= 
U. B. R. 41=A. I. R. 1921 U. B. 16. 

Breach of contract for delivery — Market rale^ 

Rates in other markets are irrelevant — Bona fide rate 
in the same market is a guide. 

Of the market rate in a particular place of any 
day, actual bona fide or ready sales on that day are 
the best evidence. The rates in a different market 
which was not accessible in time on the day of deli- 
very are of little use ; still less the costs of produc- 
tion. For trade purposes the rate of another quality 
of goods which would be a nearest substitute for the^ 
quality in question is no basis. (Madgavkar, A. J. 
C.). GOWABDHANDAS V. Rawji Hirji & Co. 

76 1. C. 62=18 8. L. R. 320= 
A. I. R. 1921 Sind 22 (d)» 

— Negligence. 

Negligence causing injury — Expenses, pain 

and loss of income are to he considered. 

There are three items to be considered. (1) Ex- 
penses (2) Pain and suffering (3) Loss of income 
where plaintiff has suffered injury owing to negli- 
gence of defendant. [Crump, J.). VISHNU DiGAM- 
BAR V. B. B. & C. I. Ry. 85 I. C. 416= 

25 Bom. L. R. 881 = A. I. R. 1924 Bom. 278.. 

—Railway Company. 

Breach of contract— Railway Company entrust' 

edwith goods to be carried— Route not fixed— No 
delay in delivery — Railway is free to carry goods by- 
any route. 

Where there was no contract on behalf of the Rail- 
way Company that they would carry the goods by any 
particular route and there was nothing except the 
name of the place of despatch and the name of the- 
place of consignment contained in the contract 
between the parties concerned. 

Held: so long as the goods were delivered at the 
place of consignment and so long as they were deli- 
vered in duo course, i.e., within a reasonable time, 
it mattered not to the plaintiffs or to any one else by 
what particular route the goods may have been, for 
the convenience of the Railway Company, despatch- 
ed by the carriers. [Bucknill, J.). M. & S. M. RY. 
V. Firm Gopal Rai Ramchunder. 

94 I. C. 510= 1926 P.H.C.C. 123= 


In an action for damages for breach of promise of I 
marriage, plaintiffs are entitled to recover money j 
actually thrown away and also damages to credit and | 
reputation by reason of the refusal. 7 B.H.C. R. 122, 
Foil.', 89 Bom. 682, 714, Not Foil. [Schwnbe, C.J.). 
KANDASWAMY NAIDU V. KANNIAH NAIDU. 

78 I.C. 573=1924 M.W.N. 373=20 M.L.W. 60= ■ 
A.I.R. 1024 Mad. 692 (a)=46 M.L.J. 366. , 

—Damages for infringement of Copyright is the 
amount of the proceeds of the sale of the offending 
work and general damages for infringement. [Le 
Rossignol and Campbell, JJ.), Messrs. Khosla 
BEOS. OF Lahore v. Thacker’s Directories, 
Ltd. 67 I. C. 983. 

— — Contract Act, 8 . 78 — Agreement to convey cer- 
tain number of well sites— Suit for damages for breach 
of contract for failure to convey— Measure is differ- 


A.I.R. 1926 Pat. 273. 

— Special damage. 

Very great inconvenience constitutes — C.P.O. 

S. 91. 

Where the plaintiff would, every day and every 
hour of the day when ho desired to leave bis house 
by the entrance on a particular side, be compelled to- 
go the other way and travel at least 8 or 4 times ae- 
far and 8 or 4 times as fast if he were pressed for 
time. 

Held : that that would amount to special damage- 
ora more particular form of nuisance suffered by 
him than by the general publio. The Court ought 
to consider, even although a particular form of nui- 
sance is not capable of being translated into rupees 
and annas, whether It is a substantial grievance whiolt 
constitutes a wrong peculiar to the plaintiff whiob 
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MMlflEMort 

in the ordinary way Contt of i^stice would remo« 

by granting an injnnotion. ■ farrlr, khan 

Bi^es, J.). MD. BAZAMAN V. MD Askab K^N. 
MIG 304s 46 All* 470^22 A<Ii« J* 

6 L:V”ciir-67=A.LR.1924All. 599. 

-Tort 


jlfalicious prosecution — Damages can be award- 
ed separately for arrest and prosecution. 

In a suit for damages for malicious prosecution 
is competent to award damages under two heads, 
vie., a malicious arrest and malicious prosecution. 
Uai Lai, J.). NUBKHAN V. JlWAN DAS. 

^ 99 I.C. 638s A.I.R. 1927 Lah. 120. 

—In a libel suit no rule can be laid down for mea- 
suring damages. Each case must depend upon its 
own particular fucts* (Ffotdt dftdCdmphell^ 
EAIBUDDIN V. TAEA SiNQH. 99 I.C. 300= 

7 Lah. 491=27 P.L.R. 812= A.I.R. 1927 Lah. 20. 

—Wrongful arrest— Decree against the estate of 
the deceased— Wrong order by the Court to arrest the 
heir <« execution — Arrest in execution — Decree-holder 
is liable. 

A money-decree was passed against the estate of a 
deceased person in hands of his heirs. On an appli- 
cation made to execute the decree the Court directed 
execution to issue against defendant No. 1 (present 
plaintifi, one of the heirs). In execution the 
plaintiS (defendant No. 1) was arrested under order 
obtained from the Deputy Registrar and brought 
before the ^gistrar of the Court who made the 
following order: ‘Decree against the estate of the 
deceased. No execution by arrest should have been 
issued against the first defendant’s person. Warrant 
of arrest was bad and illegal and not justified by 
the tenor of the decree’. Accordingly the defen- 
dant was released. In an action for damages for 
wrongful arrest: 

Seld: that the plaintiff was entitled to damages 
for wrongful arrest. The decree entitled the defen- 
dants to execute it against the property of the de- 
ceased in the hands of defendant No. 1 and they, 
most be taken to have been aware when they applied 
ior the arrest of the plaintiff that such conduct wae 
not juatified. {MacUod, C.J., Kajiji andKemp, J/.). 
VBLJI Bhimsey and Co. V. Baohoo. BHA^AS.v , 
87 1.0. 199=48 Bom. 691=26 Bom. L.R. 349= 

A.I.R. 1925 Bom. 118« 

P®™on who for his own purposes brings on his 
Iftnd Bud oolldots incf keeps tliOTe snytliiiig likely 
to do mischief if it escapes, must keep it in at his 
^nl, and if he does so and does not succeed in con- 

rS'Sv is answerable for 

all tile damage whioh is natural, conseqtiekice 

of its es^pe though the escape maV not bd dti^ to 
9*'“Wligenoeon hi8part. Bht there is 

absolutely no logic in making a person liable in 

an alleged injury to a thing 
TOW from its Mto' ifi incapable of eustaining 

Qopala Begum 
; 781.0.856= 

ProteorthemW^d, against water -Which 

^bihia 


DAMAGES— Trespass. 

water the land of the plaintiff, was damaged. In a 
suit by plaintiff it was held that he had no cause of 
action against the defendant who was own^of 
the lands on the opposite banks of the nala. [Mae- 
leod, C.J. and Seaton, J.). Shideamappa u. MAHO- 
MED Yusup. 59 I.C. 391=22 Bom. L.R. 1107. 

— Tpeepass. . ^ ^ 

— An act of wrongful possession is an act of trespass 

which gives rise to a cause of action to a suit for 

damages in tort. (ICinkhede, A.J.C.). NAQO v. MUL- 

TANMAL. 97 I. c. 1028= A.I.R. 1927 Nag. 9. 

■Minimum damages are • amount for which 


owner would have reasonably let the land to the tres- 
passer — Additional amount may be awarded accord- 
ing to the aniwitts accompanying the wrong. 

When a wilful trespasser uses land of another 
without the permission of the owner, the damages 
to be awarded to the latter ought in no case to he 
less than the amount which, taking all circumstan- 
ces into consideration, a careful and reasonable 
landlord would have consented to let the land for, 
or less than the amount which the trespasser would 
have had to pay as the result of reasonable negotia- 
tions for such use or occupation of the land. In 
addition to this minimum, the owner of the land 
has a right to an additional amount to be deter- 
mined by the animus with, which the wrong was 
committed by the trespasser ; but the Court in de- 
termining this additional amount would consider 
whether the owner by his conduct did his best to 
prevent the wrong or he merely looked on and 
encouraged the wrong hoping to recover damages. 
Williams v. Corrie I. C. B. R. 841 and Jagan v. 
Vivian, 6 0. App. 742, Applied. {Sreenivasa Aiyan- 
gar, J.). Ramasami Nayakab V. Meenakshi- 
SUNDABAM CHETTIAB. 85 I.C. 268 = 

20 M.L.W. 836=A.I.R. 1925 Mad. 222= 

47 H.L.J. 922. 

—Hems of damages must be proved and not 
guessed. 

In a suit for damages against a trespasser: all 
items of damages should be proved. (Dalai, J.C.), 
SAHDEO V. RAGHUBAR. 81 1. G. 573= 

A. I. R. 1925 Oadh 142. 

Trespasser bona fide working mine—Se m 

entitled to his expenses for severing coal and bringing 
if to banlp. 

.Obiter. I Where a trespasser acts under a bona 
^de.bellef that he has a title to the[ coal, ap_.that 
he is entitled to claim is that, in assessing damages 
the Court should not act harshly towards him and 
that be ought to he allowed the expense of severing 
the coal as well as bringing it to hank. (Das and 
MacpTierSon, JJ.), SHA8HI BhUSAN BANEEJI v. 
RAMJAS Agabwala. 831.0.205=3 Pat. 85= 

A.I.R. 1924 Pat. 02. 


Cl i 




, entitled to nominal damages 

—Principles of asusnng damages are different its 
Contract and Tort, , “ 

Damages for trespass are at large bnt at least the 
plaintiff is entitled in every case to nominal 
damages. If a defendant makes a mis- 

take, a Oonrt ought to be content to award nominal 
damages but if a defendant takes a risk whioh ho 
knows to be a risk and persists in fighting \7heis h0 
knows or ought -to know that he is wrong, Els^oon** 
duot' ought to he measured ’ in ' Boino way by the 
special damages whioh the Ooukt is onUtlOd td 
awB^. The measure of dam^gei’lh bontiaot ia 
qnite‘"differant tothat in tOrt.'*^-ln qontraot'^the 
plalntiff'oan dnW recover th«aotnaI peoWArv loss. 
Jb^to^helkbilMtlb^to^ Bp^olM d^a^d8‘%t * tteb- 
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DAMAGES— Uiscellaneoas- 

pass to property. (TFais;* ajKi Ryves, JJ.). SOHA 
Lal V. Aaiba Prasad. 69 I.C. 685= 

20 A.L.J. 888=A.1.K. 1922 All. 526. 
—Miscellaneous 

• Thire is no preliminary decree in suits for 

damages. 

A preliminary decree which is followed by a final 
decree is xinheard of in suits for breach of contract 
claiming damages. {Fforde and Agha Haidar, JJ.). 
Beqg Sutherland and Co. v. Bahadur Chand. 

110 I.C. 177=A.I.R. 1928 Lab. 841. 

Measure of damages is not interfered with un' 

less clearly wrong. 

Pleasure of damages fixed by the lower Court in 
India will not be interfered with unless the mea- 
sure is very clearly wrong. {Viscount Dunedin). 

Thomas Chables Williams Skipp v. Lilian 
Mildred Kelley. 94 I.C. 331= 

1926 M.W.N. 382=3 O.W.N. 453= 

28 Bom. L.R. 873=43 C.L J. 430=24 H.L.W. 18= 
30 C.W.N. 841= A.I.R. 1926 P.C. 27= 

SO M.L.J. 498. 

—Cannot be awarded in excess of Court's pecu’ 
niary jurisdiction. 

A Court cannot award damages in excess of its 
pecuniary jurisdiction. andGraham, JJ.). 
Nabin Chandra v. Abdul Gapub. 91 I.C. 436= 

A.I.R. 1926 Cal. 596. 

— Damages which flow directly and naturally, or 
in the ordinary course of things, from the wrongful 
act of a wrong-doer cannot be regarded as too re- 
mote. As in contracts special damages, which the 
parties at the time when the contract was first 
entered into contemplated might result if a breach 
ef the contract was committed, become reasonable 
and natural in the circumstances relating to that 
particular contract, so in the case of tort, if, at 
the time when it is committed the tort-feasor knows, 
or as a reasonable person in the circumstances 
ought to have known, that the commission of the 
tort may reasonably cause damages which would 
not usually result from the commission of the 
wrongful act, these damages become, and are deem- 
ed to be, the reasonable and natural consequences 
of the tort which has been committed. {Page, J.). 
Bundermull V. Ladhubam Kalubam. 

83 I.C. 757=50 Cal. 667 = 
A.I.R. 1924 Cal. 240. 

High Court will not interfere with lower 

Court's d^ision except on\a question of principle. 

On a question of quantum of damages, it is not 
the practice of the ^gh Court to interfere with the 
decision of the Court of first instance, except on a 
question of principle. {Das and Ross, JJ.). BISSES- 
WAB LAL HABEBASIA V. BUP EiBHORB CHOUBET. 

62 I.C. 72=2 P.L.T. 235= 
A.I.R. 1921 Pat. 341. 

In jured parly « not houi%d to spend money for 

possible advantage to tort-feasor though he must act 
reasonably. 

Even those who have been wronged must act 
reasonably however wide the latitude and discre- 
tion that is allowed to them within the bounds of 
reason, but how can a wrong-doer be hoard to com- 
plain that the person injured has not laid out 
money for the wrong-doer’s benefit, and in order to 
minimize the damages which he is liable to pay by 
reason of the tort which he has committed ? There 
is no groiir.d in reason or in equity why the injured 
party should incur expenditure, or invest mone.p 
which otherwise he might employ for his own bene - 


DEBTOR AND CREDITOR— Combination of 
Capacities 

fit in order that a possible advantage thereby may 
accrue to the wrong-doer. He is not bound to enter 
into such a contract which may be either to his 
advantage or to his detriment according as the 
market mav rise or fall. {Page, J.). ROGERS Pyatt 
Shellac Co. v. John King & Co. 95 I.C. 1042= 

53 Cal. 239=A.I.R. 1926 Cal. 364. 

DAMDUPAT. 

See (1) CONTR.ACT ACT, S. 74. 

(2) C. P. CODE, S. 34 .VND 0. 34, Rr. 2, 4 

AND 5. 

(3) Interest. 

DANCING GIRL. 

Sec (1) Hindu Law. 

(2) Penal Code, Ss. 372, 373. 

DANDIDARI. 

land Tenure. 

DARPATNI. 

See Patni Regulation. 

DASI. 

See Hindu Law— Succession. 

DASIPUTRA. 

See Hindu Law. 

DATTA HOMA. 

See Hindu l.aw— Adoption— Ceremonies. 

DATTAK MIHAMSA. 

See Hindu Law— Texts. 

DAYABHAG. 

See Hindu LAW— Texts. 

DAYA VIBHAG. 

See Hindu Law— Texts. 

DEADLY WEAPON. 

See Penal code, Ss. 148, 302 & etc. 

DEAD PERSON — Decree against. 

See Civ. Pro. Code, 0. 22. 

DEAF AND DUMB. 

See (1) Criminal P. C., S. 341. 

(2) Evidence act, S. ii9. 

(3) Hindu Law. 

DEATH-BED GIFT. 

See Mahomedan Law. 

DEATH-ILLNESS. 

See Mahomedan Law. 

DEATH OF PARTY. 

See Civ. PRO. Code, 0. 22, R. 6. 

DEATH REGISTER. 

See Evidence act, 8. 74. 

DEBT. 

See (1) C.P. Code, 0. 21, Rr. 4 & 46. 

(2) Contract act, Ss. 59 & 60. 

(3) Debtor and Creditor. 

(4) Hindu Law. 

(5) T.P. act. S. 58. 

DEBTOR AND CREDITOR. 

— Charge on Property. 

Creditor has no charge over property purchased 

with motley advanced~T.P. Act, S. 100. 

There is no law applicable to India by which a 
creditor, who has advanced money, is entitled to a 
charge over the property acquired with the money 
advanced. 16 Bom. L.R. 733, Dist. {Walsh and 
Mukerji, JJ.). ANNAPURNA CO., LTD., In the matter 
of. 931.0.93=24 A.L.J. 347= 

A.I.R. 1926 All. 397. 

—Combination of Capacities. 

' ■ -A person advancing money to himself as 
manager of family — Factum, time and purpose must 
be strictly proved. 

In a suit for recovery of loans advanced by a 
person to himself as manager of a family the fact 
that such loans were advanced, and the time when 
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debtor IHD CRBWTOR— Costs of Collection. 

and purpose for which they were advanced, must, 
.generally speaking, be proved 
-nivoso Aiyangar and Curgenvm, JJ.)- AMMALU 
AMMA V. NABAYANAN NAIR. Ill IX. 210- 

fil Mad. 549 - 29 H-Ii.W. 460= 
A.I.R. 1926 Mad. 509 (a). 

— Xosts of Collection, 

^——Creditor sending men to debtor's house to 
recover debt— Debtor is not liable for the cost of such 


men. 

If a creditor sends his men to collect the out- 
standing due to him he is not entitled to charge the 
•debtor with costs of sending men to the debtor’s 
■place. (i)eoad<w, J".). KRIshnayya v. Nookayya. 

109 I.O. 649= A.I.R. 1928 Mad. 476 (1). 

—Landlord and Tenant. 

Contract Act, S. 60 — Advance amount paid by 

tenant to landlord— Landlord is entitled to appro- 
j>riate same towards rent due though suit for rent 
due is barred hy'limitaUon. 

When an advance amount is paid by the tenant 
*10 the landlord under a stipulation that the same is 
to be applied towards the last year’s rent due under 
the tenancy the landlord is entitled to appropriate 
the same towards the rent due for the instalments 
•due for the final year, though a suit for rent due in 
respect of such instalments might he barred by 
limitation. Waller v. Lacy, 1 Man. S G. 54, List. 
iAnantakrishna Ayyar, J.). KRISHNASAMI IYER v. 
Natesa Iyer. A.I.R. 1930 Mad. 694 (a). 

—Master and Servant. 

■ Workman's Breach of Contract Act (Xlll of 
1859). 

A provision by whioh the advance to the work- 
man is to be repaid by periodical deductions from 
the amount of his wages and should in any case he 
'Worked out by him does not simply create a relation 
of debtor and creditor but does create relation of 
mster and servant. 18 Bom, L. R. 648 and 1 Weir 
<81, Lis t. (Oldfield and Sughes, Jf.). Somanna 
V. CHELLAEATHI Bao. 60 I.C. 82= 44 Had. 83= 
22 Cf.L.J. 196=A.I.R. 1921 Mad. 618 (b). 
—Mortgage. 

—— Person ^authorised to deal vnth property by 
of Admiwlralion and also by powers-of- 
heirs— Se mortgaging property-Credi- 
w need not enquire into application of money borrow 

if * ^°***®”*y certainpro- 

powers-of- 
mortgaged the property 

-aisposal of ttb money borrowed. 

creditor to 

mo«T *** disposal of 

vritb *^^°rtty maybe dealt 

hueiaeee with an 
?? comers of the 

'dfiBtinftH/vn f? to enquire into the 

he lent -n, 

Sit ^ tlw'fcarto of a joint Hindu 

Ssas.rjMs: 

•wwa i0UUnotU biifa&» ^ori 


CIVIL, CRIMINAL AND REVENUE. 

DEBTOR AND CREDITOR— Payment of Debt. 

raised on the bond in Court until a specified event 
did not happen and also stated that the mortgagor 
would not be liable for such amount if the condi- 
tion was broken, and the mortgagee paid the sum 
into Court to the credit of the mortgagor in breach 
of the conditions of the bond, and it was then 
attached by some creditors of the mortgagor. 

Held: that the mortgagor is entitled to hold the 
mortgagee to the terms of the agreement and so ia 
not liable to make good the amount, so paid into 
Court contrary to the agreement. (Das and Allanson^ 

JJ.). Bamkbipal Das v. rajendra Singh. 

103 I.C. 884= A.I.R. 1927 Pat. 388* 



— Payment of Debt. 

Arbitration — Rights of parties — Award direct- 
ing payment of monetf— Party directed to pay is 
bound to seek other party and offer payment. 

There is no law prohibiting a party from dis- 
charging the obligations imposed on him by the 
award until the passing of the decree in accordance 
with it. On the other hand, it is settled law that if 
the award directs payment of money to a particular 
person, at a particular time, the patty, who is to 
make the payment, is bound to seek out the other 
party and to offer payment to him at the appointed 
time, and if he fails in this, he does so at his own 
risk. (Tekchandand Lulip Singh, JJ.). J. Kai- 
KABAD V. P. ICHAMBATTA. 124 I.C. 839= 

A.I.R. 1930 Lah. 26 (f). 

Contract Act, S. 49 — No specific contract — 

Payment must be made at creditor's place. 

Where no specific contract exists as to the place 
whore Ihe payment of the debt is to be made it is 
the duty of the debtor to make the payment where 
the creditor is: A. I. R. 1927 P. C. 156, FolL 
(Macnair, A. J. C.). RAMCHANDBA TEJMATi v. 
Mohanlal. 121 I.C. 668=13 N.L.J. 4= 

A.I.R. 1980 Nag. 207 (c). 


^itnZ P. C., 8. 20 — Price of goods or debt must 

be paid at seller's or lender's residence. 

Ordinarily, money is borrowed, the repayment of 
the money must be presumed to have been agreed 
to be made at the place of residence of the lender : 
A. I. R. 1926 All. 477 and A. I. R. 1928 Lah. 585. 
Pel. on. {ii<ZiMon, J.). Hardial HaegopAL u. 
Bathal Das Ohhangan Lal. 118 I.C. 898= 

A.I.R. 1929 Lah. 868 (1). 
■Lebtor paying debt to a person other than ere- 






ditoT—Onus is on d^ior to prove that the person was 
authorised by the creditor to receive payment. 

It is elementary law that when a creditor sues 
the debtor for the payment of a debt and the 
defence ia that the debtor paid the debt to ano- 
ther person it is for the debtor to prove that the 

other person had or had been held out to the deb- 
tor by the creditor as having had the authority of 
the creditor to receive payment of the debt on behalf 
of the creditor. (5ir John Edge). Md. Khalbbp 

Shibazi and Sons «. tannbbus Lyonnaises. 

94 1.0. 767 =49 Had. 435=83 I.A. 84= 
i a O.V.R. 688=1926 H.W.M« 496?:9 
24 H.L.V. 118=44 O.L.J. 67= 
28 Bom. L.R. 1391=81 G.W.H. 1= 
A.I.R. 1926 P.C.34=81 870. 

•; A MSttiny cheque in favour ofB on 0—0 erodif- 

sng the amount in B's account and dsbiMny to A's 
oceount-~A will be deemed to have paid money to B. 
ds soon aeentryii made. n i 

Where A issues in favour of B a negotiable 
weque.on 0, andOorediti the amount^ of tiio 
cheque In B’auooount and debits to A^a aooounVthh 
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DEBTOR ARD CREDITOR— Payment of Debt. 

moment these adjustments are made in C’s account 
books. A is absolved from his liability to B for the 
cheque amount. {HalHfax, A.J. C.). Naratandas v. 
PANDURANG. 93 I.C. 212=9 NX J. 1 = 

A.l.R. 1926 Nag. 359. 
— Every debt a promise fo repay. 

Every loan carries with it an implied promise, 
to repay it, even though no express promise written 
or verbal, is made to repay it. {Wadegaon'kar, A.J. 
C.). TAPIBAM V. JUGALKISHORE. 92 I.C. 305= 
21 N.L.R. 169= A.l.R. 1926 Nag. 209 (b). 

—Want of consideration. 

' Evidence Act, S. 102 — Debtors major literate 
and rich businessmen — Creditor not professional 
money-lender — Execution admitted — Onus to prove 
want of consideration lies on debtors. 

Debtors were majors and literate having a fair 
knowledge of English and claiming to be business* 
men possessed of large property. They were neither 
“expectant heirs” nor had just come of age. The 
creditor had not been proved to be a professional 
money-lender and the execution of the pro-notes 
in question was admitted. 

Held : that the onus to prove want of considera- 
tion should be placed on them : 25 Bom. 367, Diet. 
[TeJe Chand and Hilton, JJ.). Din WOHAMMAD v. 
Badri Nath. 120 I.C. 417=11 L.L J.5ll= 

A.l.R. 1930 Lah. 63 (a). 

DEBTS AND JOINT FAMILY BUSINESS. 

See Hindu Law. 

DEBTS FOR IMMORAL PURPOSES. 

See Hindu Law— alienation. 

DEBUTTAR PROPERTY. 

See Hindu Law— Religious Endowment. 

DECEASED BROTHER'S WIDOW'S MARRIAGE 
ACT (1921. 11 & 12 Geo. Y., Ch. 24). 

— Betpospectiye Effect. 

- Deceased Wife's Sister's Marriage Act (1907, 
7, Ediv. yil, Ch. 47) — Effect in India — Act is retros- 
pective and is to be allo-wed in Courts in India. 

An intervening marriage could not do away with 
the cansonical bar of afl&nity which existed by both 
the Statute Law of England and that of the Eng- 
lish Church in 1920 between a lady and her deceas- 
ed husband's brother ; the Act of 1921 read with the 
Act of 1907, is retrospective in effect so far as it de- 
clares that, in English law, the marriage between 
a man and his deceased brother's widow, whenever 
and wherever they took place, should not be regard- 
ed as illegal simply on the ground of that peculiar 
afiSnity. The true test as to whether a particular 
marriage ought to be regarded as a valid marriage 
(where a question of affinity arises) is to apply to 
the case the personal law of the community {i.e., 
the religious community) to which the parties con- 
oemed belong, after the passage in England of the 
Act of 1907. {Bucknill, j). ADELAIDE CHRISTIANA 
Lish V. David Lish. 83 I.C. 991 = 

1924 P.H.C.C. 138=2 Pat. L.R. 125= 

8 P L.T. 303=A.I.R. 1924 Pat. 624 (b). j 

DECENNIAL SETTLEMENT REGULATION (Ben. 

Reg. 8 of 1793). 

—Enhancement of Rent. 

— !■ — Landlord and Tenant— Rent fixed in perpe- 
Utxty cannot be enhanced. 

No doubt a suit to enhance rent proceeds on the 
presumption that a zemindar holding under the 
Permanent Settlement has the right from time to 
time to raise the rents of all the rent-paying lands 
within his zemindari according to the paraganah 
cx current rates unless either ho is precluded from 


DECENNIAL SETTLEMENT REG. (1793).— S. S 

— Enhancement of rent. 

the exercise of that right hy a contract binding on 
him or the lands in question can be brought within 
one of the exemptions recognised hy Reg. VIII of 
1793. Consequently in each case the nature of the 
tenure and the conditions under which it is held is 
the primary question to be determined. Where 
the grants show that the rate of rent was fixed in 
perpetuity, it is unnecessary to rely upon the doc- 
trine that fixity of rent may be presumed from 
uniformity of rent for a long series of years. 
{Mookerji and Chotzner, JJ.) ARINAS CHANDRA 
Das V. Majub Ali Chowdhury. 70 I.C. 273= 

27 C.W.N. 328=36 C.L.J. 196= 
A I R. 1922 Cal. 461 (2) (a). 

Proprietors of land — Settlement does not decido 

question of title. 

The words “proprietor of land" as used both in 
the Bengal Code of 1799, and in the Madras Code 
of 1802, have a technical signification. They refer 
to zemindars, independent talookdars and others 
who p.iy the revenue assessed upon their estates 
immediately to Government. It would not be cor- 
rect to say that any question of title was decided, 
as the result of permanent settlement. A settle- 
ment with a person under the Bengal system does 
not establish in the person settled with a right 
to the land if he did not already possess it ; but a 
settlement is an arrangement made by that persoa 
with the Government with respect to the revenue 
only. Consequently the fact of settlement with a 
person under the regulations does not conclude the 
question of proprietorship as between that persoa 
and the true proprietor. Thus, both as regards the 
rights of the ryots, and as regards the claims of 
other persons to be settled with, the rights of the 
actual possessor are subject to question, and are 
not concluded or rendered absolute by the fact of 
settlement. 

The Pitiz Chiefs were held “actual proprietors of 
the lands” within the meaning of S. 5 of Regn. & 
of 1798 and that although they had lost the right 
to claim separation from Ramgarh and for that 
reason must be considered as dependent talukdars, 
they are still the actual proprietors of the lands 
and cannot be considered as leaseholders; 21 W‘ 
R. 358 (P.C.), Foil.',!! W. R. 41 (P.C.), Ref.; 
Jugodi'sease (A.l.R. 1926 Pat. 369), Dm. /row. 
{Dasand Adami, JJ.). KAMAKHAYA NarAIN SinGH 
V. Bhuvaneshwar Lal Singh. 115 I.C. 204= 

7 Pat. 394= A.l.R. 1928 Pat. 516 (a)» 

— S. 4— Dowls after confiscation. 

— The fact that dowls were taken from the holders 
of the taluks after the confiscation does not make 
the taluks independent, if in point of fact at the 
Decennial Settlement or in pursuance of the Regu- 
lation relating thereto separate engagements had 
not been made in respect of them. (Greaves anS 
Mukerji, JJ.). BiRINDRA KiSHORE v, DURGA- 
SUNDAR. 98 I.C. 211 = A.I.R. 1927 Cal. 136 (b). 

— S. 5 — Enhancement of rent. 

Rent of Taluks held long before Zemindari 

not liable to be enhanced. 

The owner of taluks which were formed long 
before the zemindari, comes within the description 
of a taluqdar in S. 6 (8) of Regulation VIII of 1798 
which was not repealed when the zemindari was- 
created. The rent of such a taluq cannot therefore 
be enhanced. 22 G. 214 (P.G.), Eotl. (Netobould and 
B.B. Ghose, JJ.). BiRENDRA KiBHOBB MANIKTA 
Bahadur v. Ali Ahmad. 64 I.C. 86= 

39 C.L.J. 605=A.I.R. 1924 Gal. 1015 (o); 
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DECENNIAL SETTLEMENT REGULATION (1793) 
— S. 6— Talaqdar. 

— S. 5—Talaqdar. 

' Construction — Taluhdar vuiij be actual ^ro- 

prUtor or merely a leaee’holder. 

It appears from Cls. 6 and 7 tLat a taluqdar may 
be the actual proprietor of the land, or he may he a 
lease-holder only, and he is the latter if the taluk 
ia held under a writing in sanad from a zemindar 
which does not expressly transfer the property in 
the soil, but only entitles the talukdar to posses- 
sion so long as he continues to discharge the rent 
or perform the conditions stipulated therein. (.Str 
Lancleot Sanderson). Bajah BEJOY SIKGH v. 
Bubendba Nabatan. Ill I.C. 345=:S6 Cal. Is 
59 LA. 320=48 C.L J. 268=26 A.L.J. 1233= 
33 C.W.N. 7=28 M.L.W. 855=1928 U.W.N. 841 = 
lOF.L.T. 66=A.LR.1928 P.C. 234 (b)= 

55 M.L.J. 456. 

No separation of Jama — Presumption m 

against his b^ng an independent talukdar. 

Where a talukdar isishown to have taken no steps 
under the Regulation to obtain separation of his 
jama, the presumption would be that he was not an 
independent talukdar under S. 5 of the Regulation. 
{Mr. Ameer AU). SRINATH Rat v. P. UDAI NATH. 
82 I.C. 679=28 C.W.N. 146=33 H.L.T. 408= 

1923 H.W.N. 702= 
A.I.R. 1923 P.C. 217 (b). 

-rS. 7— Taiuqdars. 

■ ■■ -Taluqdars holding taluqs under ioriting have 
no right to subsoil. 

Taluqdars where taluqs are held under writings 
or sanads are leaseholders only and as such they 
have no mineral rights in the land. It is the zemin- 
dar who has the entire rights to minerals. {Das 
and Wort, JJ.). GOPi Ram v. Jaqarn^H. 

DKOISIONS. 

4 

See Pbactiob— Precedents. 

DECLARATION. 

See SPBOIFIO RBLIEP ACT, S. 42. 

DECLARATION OP TRUST. 

f, See (1) Hindu Law— Religious Endowment. 
(2) MahombdanLaw (Wake). 

. (3) Trust. 

W) Trusts Act. . 

DECREE. 
vV Execution. 

Relief Act, S. 42. 

declaratory RELIEF. 

Bpffr S. 42. 

DECLARATORY SUIT. 

“• 

See alee P, o., Ss. a (a), «, 96. 16a and 

9. R.,18« , 
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CIVIL, CRIMINAL AND REVENUE. 

DE CREE —Construction— Compromise D eoree 
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— Assignment. 

Contract Act, S. 25 — Assignment can be made' 

—Judgment-debtor becoming insolvent. 

Assignment of decree is valid notwithstanding-, 
that judgment-debtor has become insolvent. 
43 C. 999. Dist. (Krishnan, J.). K.S. KRISHNA AIYAR 
V. Nynadikkam PlLLAl. 82 1.0.78=20 H.L.W. 328=* 
1924 M.W.N. 693= A.I.R. 1924 Mad. 801 (bV 

— Constrnctlon. 

Compromise Decree. 

Conditional Decree. 

Costs. 

Declaratory Decree. 

Instalment Decree. 

Interest on. 

Mesne Profits. 

Mortgage Decree. 

Partition. 

Personal Liability. 

Reference to Judgment & Pleadings. 
Rules of. 

Settlement Court. 

Yagneness. 

Misoellaneoua. 

— Construction — Compromise iDecree. 

Consent decree providing each party to bear itS' 
costs but not stating that previous interlocutory orders 
for costs should be superseded — It cannot supersede 
them. 

A decree by consent, one of the terms of which is 
that each party should bear its own costs, cannot 
supersede previous interlocutory orders for costs- 
passed during the course of the suit, if the decree 
does not specifically state that they should be so 
superseded: Beynon & Co. v. Godden & Son, (1878) 

4 Ex. Div. 246 and British Natural Premium Provi- 
dent Association v. Bywater, (1897) 2 Oh. 581, ReU 
on. {Lort Williams, J.). KEDARNATH BHUTRA t>. 
JOHORMULL Bhutba. 57 Cal. 469 = 

A.I.R. 1930 Cal. 465 (a). 
— Contract Act, S. 7Z— Compromise decree pro- 
viding for injunction ^preventing sellers-defendante- 
fjem selling goods to third parties and providing fon 
dodges in case of breach — Defendants making breach- 
and paying damages as per covipromise — Decree 
cannot be said as satisfied — Decree— Consfrucfion. 

Oa the Ist March* 1916 the respondents contracted-'' 
^PPellauts for the purchase of 38,000 tons 

of their manganese ore by instalments over an ex- 
tended period. The contract contained provisions- 

to secure to the buyers the exclusive supply of the 

sellers ore till the contract quantity had been- 
worked out. In 1921 the buyers commenced a saifi 
alie^ng deliveries of ore by the defendants to third* 
parties in breach of the contract. During pendency 
of the suit the parties arrived at an agreement of 
compromise, and the terms were embodied in a 
oompiomise decree dated asth February, 1922. 01. 2 
of ,the decree restrained the defendants from selling; 
from mines mentioned in the agreement of 

” alienating the mines them- 
till^ey have delivered the whole remaining; 
balance. 01. 10 provided “that in the event of the 
de^dtots failing to deliver the full quantity of 

' 1 ® Stipulated grade In any 

partidnlar year or violating any of the oemditions of 

def^daiAa shall pay to plain- 
I (rupee one) per ton. 
which may then have 
quantity of 
bdreooVewd by exe- 
bfittoif dboied,'** A breach o’ceuTted and tha> 
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DECREE-'ConstrQctlon — Compromise Decree. 

defendants presented an application for leave to 
deposit Rs. 28,649-2-9 to be paid over to the decree- 
holders. and for an order declaring the decree to 
have been thus fully satisfied. The decree-holders 
applied for execution of their decree by seizure and 
delivery to them of certain manganese ore, alleged 
to be lying at several mines and railway sidings, 
and by the appointment of a receiver and other 
relief. The trial Court granted application of de- 
fendants judgment-debtors and held that the 
decree-holders wore not entitled to the relief prayed 
but must take in satisfaction the amount deposited 
by the judgment-debtors. This decision was affirm- 
ed in appeal. On appeal to Privy Council, 

Held: that Cl. 10 did not enable the judgment- 
debtors to render nugatory all their obligations 
under the prior part of the contract, whenever it 
suited their pockets to do so. It provided that 
they shall pay at the specified rate, if they fail to 
perform the contract in any respect, but it did not 
say that such payment was to ^ a full and exclu- 
sive satisfaction of all obligations under the con- 
tract. The payment into Court did not make the , 
decree a satisfied decree. It provided a mode of 
enforcing such payment but it did not say that the 
other terms would not be enforced by execution of , 
the decree, namely, by applying to the Court to 
enforce the injunction. (Viscount Sumner, Lord 
■ Sinh<j, Sir John Wallis and Sir Lancelot Sander- 
son). Sir Bissessar Pass Daga v. Emmanuel 
Vas. 107 I.c. 25=47 C.L.J. 162=30 Bom.L R. 243= 

55 Cal. 238=32 C.W.N. 509 = 
55 I.A. 68=27 M L W. 655=26 A L J. 667 = 
24 N.L.R. 17 = 1928 M.W N. 951 = 
A I R. 1928 P C. 27= 
54 U. L. J. 122. 

Trust created with properties belonging to the 

.persons ahsolutehj — Surviving trustee cannot appoint 
successor in abseTice of express power. 

There is no authority for the proposition that in 
cases where two or more persons create a trust with 
properties belonging to each absolutely, the survi- 
ving trustee has the right to appoint trustee in the 
absence of any express power conferred on him. 
The general rule is that the heirs of the founder or 
founders have such a right. 

U and R were brothers and succeeded to certain 
properties as reversioners. R filed a suit against U 
for partition and a compromise decree was passed. 
By the compromise decree certain proper- 
ties were set apart for the performance of reli- 
gious trusts. U was constituted, by the rajinama 
-decree, the trustee, but as he was old and blind, 
bis son was allowed to bo in actual management 
of the trust properties and to perform the trust. 
The rajinama decree provided that if there was 
•default in performing the duties, then jR would 
have the right to get possession of all the immova- 
ble and moveable properties in execution. He was 
-given the right also to collect the produce thereof, 
pay the tirva of the same and perpetually get per- 
formed all the viniyogas without obstruction and 
any omission whatever. 

Held ; that no power was given under the decree 
to R to appoint a successor : 15 Mad. 199 and 12 
Cal. 117 fP. C.), Foil. {Kuniaraswami Sastri and 
Wallace, JJ.). Yenkataraya v. Vasudeva. 

108 I.C. 294=1928 H-W.N. 127= 
A.I.R. 1928 Mad. 897 (a). 

—A compromise 'ccrce provided : “In case any of 
the parties does :<./t complete the work of execution 
rof the pottah and kabuliyat within the said time, 


, DECREE— Constniotion— Compromise Decree. 

I then any of the parties shall be competent to have 
that executed on taking the protection of a com- 
petent Court.” 

Held : that the words are sufficiently wide and 
general to cover an application for execution to 
the competent Court to have the patta and kabuli- 
yat executed. (Cuming and B. B. Ghose, JJ.). 
ASHWINI COOM.\r V. RAMGOPAL. 95 I.C. 179= 

A.I.R. 1926 Cal. 975 (a). 

Consent decree on mortgage silent as to relief 

under Civ. Pro. Code, 0. 34, R. 6 — Qu^estion not aris- 
ing in the suit — The decree does not bar subsequent 
application for the relief — Civ. Pro. Code, 0. 34, 
R. 6. 

Where a suit for sale on the basis of a mortgage 
is compromised, and a decree is passed on the basis 
of the compromise, the fact that the compromise 
does not expressly state the mortgagor’s personal 
liability for the balance does not bar an applica- 
tion under Civ. Pro. Code, 0. 34, R. 6 but not for 
costs which were agreed to be recoverable from the 
property. (Daniels, J. C.). Shri Ram v. Suraj 
Bali. 88 I.C. 507= 

A.I.R. 1926 Oudh 27 (2) (a). 
— A consent decree has no greater sanctity than a 
contract between the parties. (Rtiiichand Bilaram, 
A. J. C.).R.E. NARAINDASSUNUERDAS. 93 I.C. 331 = 

20 S.L.R. 197= 
A.I.R. 1926 Sind 133 (c). 

Direction that rent provided i» compromise be 

entered in revenue payers is not incorporation of com- 
promise into decree. 

The mere fact that the decree directed that 
entries should be made in the revenue papers of 
the rent provided in the compromise cannot be 
regarded as 'equivalent to the embodiment of tho 
terms of the compromise in the decree. (Heave, J.). 
Santu V. abhainandan Prasad. 81 I.C. 297= 

A I R. 1925 All. 32 (h), 
Consent decree is hut a contract. 

A consent order is a mere creature of the parties 
and it is not the less a contract and subject to the 
incidents of a contract, because there is superadded 
the command of the Judge. (Mookerjee and Suhra- 
wardy. JJ.). GANESH CHANDRA PAL v. CHANDRA 
Mohan Datta. 84 I.C. 730=28 C.W.N. 984= 

A. I. R. 1928 Gal. 199 (a). 

Defendants to get a certain sum and rest of 

estate to be divided equally between the parties — Ho 
indication that expenses incurred by defendants were 
included in the sum specially allowed to them — 
Defendants are entitled to half share of legitimate 
expenses. 

A person applied for Letters of Administration in 
virtue of the will left by a Hindu widow. He was 
opposed by some people but ultimately Probate was 
granted to him. Then the defeated party filed a 
suit against him for declaratiou regarding a portion 
of the property. This suit was compromised and 
the compromise decree concluded as follows - 
Defendants are entitled to Rs. 600 out of tho estate 
and that the rest of the estate be divided equally 
(i. e., the plaintifis get half and the defendants get 
half). Parties to boar their own costs.” 

Held : That in spite of this the words of the 
decree could only be read as meaning the net 
estate after legitimate deductions had been made. 
There was nothing in the wording of the compro- 
mise to ebow that any expenses incurred by the de- 
fendants were taken into account in calculating the 
sum of Re. 500 and in a case of this sort the estate 
meant the amount which pa\d estate duty and 
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DBOREE— CoOBtrnoilon— Oomppomiie Decree, 
which came into the hands of the administrators 
or its executors. Hence the defendants were enti- 
tled in addition to the sum of Es. 500 specially 
allowed to them by the decree, to a half share of 
the expenses incurred by them in connection with 
the testatrix’s funeral and in connection with 
obtaining the Probate and realising the assets, 
(ffnffjsow, JATA LAL V. SHOGAN CHAND. 

' 861. C. 673=26 P.L. 8. 71= 

A- 1. 8. 1925 Lah. 470. 

Decree on an award bp Debt-Conciliation Board 

is not consent decree. 

A decree passed on an award by the Debt Concilia* 
tion Board is not a consent decree, but only a 
decree based npon an award, and the executing 
Court cannot go behind it. 16 N. L. B. 89, Foil., 
81 Bom. 15 and 35 Bom. 239, Disi. {Baker. J.C.). 
GAK6ABA3C t). GAKFATBAO. 88 1. C. 135= 

A. I. 8. 1925 Nag. 361 <a). 

“■ '’•Com^rotMse decree giving plaintiffs lands by 
way of maintenance on plaintiffs paying rent for 
datoatn — No under-proprietary title is conferred in 
the lands — Entries made in Settlement papers on basis 
of the decree as the tenure being under-proprietary are 
of no consequence — Becord-of-Bighfs. 

Predecessors-in-title of defendants instituted a 
suit for the recovery of the land comprising an area 
9f 25 bighas 18 biswas 18 biswansis and asked that 
certain lands he decreed to them by way of main- 
tenance BO that they might cultivate them and that 
they would pay rent therefor like tenants and 
would manage td support themselves by those 
means. The plaintifis’ predecessors-in-interest 
agreed to this with the result that a decree was 
passed. 

!ffeld : that the decree cannot be construed to 
have conferred under-proprietary tenure on the 
defendants’ predecessors, and if that was the true 
interpretation of the decree, the entries made in 
Gie papers of the first and ihe subsequent settle- 
ments as regards the nature of the tenure being 
iinder-piopEietaTy"Were of no consequence. (Waeir 
S<uan, 4‘ fftO,). Gaya Fbasad v. Alam Singh. 
^ f..i 88 1. 0. 58= A. I. 8. 1926 Oudh 781 (b). 

of stay of execution on 
ptuiiepi^gffeement u nof amendment of decree. 
,;M|iant by Appellate Court of stay of execution in 
ooxwquqnoe, of agree^nent between parties does not 
ampunt to, amendment of decree in terms of the 
jjteemaijiM as to make the agreement enforceable 
in e^cu^qn npon the appellate Court affirming the 

PAT3HAK »^UB8A3,Singh. t : 86 I. 0. 110= 

1924 P. H.0.0. 273= 
/ , A. I. R. 1925 Pat, 128. 

suit charging 

<ti ^^*^9 a payable 



against thed) 
the deoie 

UUabi!^j 

efi Aadllpn^ 




^ the deceased znort* 
i^ount ' payable by 
the^m'ratgage'd pro* 
ihe jndgme&t-dbbtor 

Other than themorV 


DECBEE— ConstFUction^ompromise Decree. 

decree was a final decree ; the judgment-creditor- 
had the right to bring the property charged to sale 
in execution and a separate suit for sale of the 
property was unnecessary. {Baymond and Mad- 
gavkar, A. J. C.). JiiTJBAD v. Dataeam. 

78 I. C. 49=A. I. 8. 1925 Sind 156 (c). 
Consent decree is no more than a contract. 

A consent decree cannot operate to a larger- 
extent than the contract itself. {Mookerjee and' 
Chotsner, JJ.). JiALCHAND BOID v. OSilAN ALI 
llANDAL. 80 I. C. 307=38 C. L. J. 272= 

A. I. 8. 1924 Cal. 159 (b). 

Consent decree in a mortgage suit fixing time for 

payment is not a preliminary decree and is excusable. 

Where a compromise decree was passed by which 
in default of payment by defendants of a certain 
amount plaintiff was to execute the decree after the- 
fixed date personally against defendant No. 1 and:' 
also hy sale of the mortgaged property and also out 
of the other properties of the other defendants. 

Seld: that the decree was a consent decree and 
was executable being not a preliminary decree. 
{Schwabe, C. J. and Waller, J.). SubeamaniA 
PILLAI V. RAKKUMITTHU MOOFAN. 79 I. C. 418= 
19 H. L. W. 602=1924 M. W. N. 454=- 
A. I. 8. 1924 Mad. 645 (a). 

■■ Compromise decree is but a contract toith super- 
added command of a Judge. 

It is well settled that a contract of parties is none 
the less a contract because there is superadded tO' 
it the command of the Judge. It is' still a contracbi 
of the parties, and there is no analogy between a 
decree giving effect to a compromise agreement; 
between the parties, and a decree obtained upon- 
contest. (19 0. W. N. 1228, Foil.). {Miller, C. J, 
and Foster, J.). C. J. Smith v. A. KENNY. 

81 r. C. 298=2 Pat. 749= 
A. I. 8. 1924 Pat. 231. 


®»“P^lwmHaWUt7. The! 


■; Compromise fixing 2 years for payment and for 

immediai^sale on default— Plaintiff dying before the 
" mpromi 

rin<7 to \ 
brought 

P, C., O. 22, B. 12, 0. 34, B. 4. 

At the hearing of the appeal a petition was put in • 
on behalf of both parties to the effect that it had 
been agreed between the parties that the plaintiffs- 
would get* a decree for Rs. 70,000 inclusive of all* 
costs add interest up to the said date, and that the 
said amount would be paid by the defendant with- 
m two years therefrom with interest at the rate of 
Rs. 4-8-0 per cent, per annum till realisation, and. 
that in default of payment within the said period, 
of two years, the said amount of Ra. 70,000 with- 
interest at the said rate till realisation would be- 
realised by the sale of the properties mentioned in- 
the plamt. Thereupon it was ordered that the- 
said petition should be filed as record and that the 
defendant and the plaintiffs should give effect to- 
^ by terms thereof. 

Seldt tho intention of the parties, as far as* 
me same can be gathered from the compromise 
decree, was that immediately on the expiration oi 
two from the date of the decree, the plaintiffs 
would be competent to realise the moneys due to 
them by the sale of the properties mentioned In the 
n “*** T^der the provisions of *0. 22, R. 12 
0. P, p., it was not necessary to apnlT In the 

for Bu^titutlon 
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DECREE— Construction— Compromise decree. 

Raja Hemesdra Lal Singh Deo r. Fakir 
ChaN'D DatTA. 74 I. C. 929—27 C. W- N 621 — 

50 Cal. 650= A- I- R- 1923 Cal. 626. > 

Conscni decree— Consent decree ij subject to the ] 

of an ordinary contract. 

The contract of the pnrtics is not the less a con- 
tract. and subject to th« incidents of a contract 
because there is superadded the command of the 
Jud^e. Olooherjee and Panton, JJ.). GOPAL 
KRISHNA t>. HARINATII. 66 J-C- 766 = 

34 C. L. J. 157= A. I. R. 1921 Cal. 565 (b). 

— Construction— Conditional decree. 

^[oy\ey-decrec on failure to execute lease in ac- 
cordance Jcith consent decree— Lease executed accord- , 
ingly hut refused to be accepted by dccree-holder—He . 
cannot execute the money-decree. j 

In .a suit for specific performance of a contract of | 
lease by the lessee it was ordered that if the lessor 
did not grant a patta according to the terms of the 
consent decree within a fixed period the lessee 
would bo entitled to a money-decree of a certain 
amount. The lessor tendered a patta according to 
the terms of the consent decree. But it was refused 
by the lessee as not fulfilling the terms of the 


consent decree. 

Held : on construction of the consent decree 
that the patta was in accordance with it and 
the lessee was not entitled to a money decree which 
was passed in the alternative. (iSir Lancelot San- 
derson). MAYASANKAR BHAGWANJI V. SACHINDRA 
Mohan Ghosh. A.I R. 1930 P.C. 147. 


— Payment by plaintiff's mortgagee is valid. 

Where in a suit to set aside a sale a conditional 
decree was passed that plaintiff decree-holder 
-should pay certain sum within a certain time 
and the payment was made by plaintiff’s mort- 
gagee instead of plaintiff by depositing money in 
Court. 

Held: that the condition was satisfied by a pay- 
ment of the sum into Court, and that the 
mortgagee though he was not a party had aright 
to make the deposit. {Lord Salvesen), MAHOMED 
Eahimtulla Haji V. Ismail allarakhia. 

80 I. C. 411= 5 L.R.P.C. 105 = 
26 Bom. L.R. 549=1924 M.W.N. 422= 
51 1. A. 236= 48 Bom. 404=34 M.L.T. 99= 
22 A.L.J. 931 = 29 C. W.N. 884= 
A.I.R. 1924 P.C. 133= 
46 H.L.J. 567. 


Limitation Act, Art. ISi-Hon-payynent within 

'time being not penalized, ordinary limitation applies. 

A decree was silent as to the effect of non- 
payment of (the decretal amount within the time 
'limited. 

Held", the decree-holder is entitled to enforce 
his decree at any time within the period of limita- 
tion prescribed for execution of decree in Art. Ifr2 
©f Schedule 1 to the Limitation Act notwithstand- 
ing the fact that the amount was deposited after 
the fixed time. 191. C. 856; 14 A. 350. Foil. 
{Moti Sagar, J.). MAHABIR PERSHAD v. KfiVi'TAT 
Singh ^ 76 I-C. 144= 

A I R 1924 Lah. 835 (b). 

Payment afUr dale fixed without extension of 

time disentitles decree-holder to execute decree. 

Where a decree ordered payment by the^ appel- 
lants of a sum of money into Court by a certain date 
upon whii'l the respondents were directed to re-con- 
vey the 1:. 'd lo them and where^ the appellants 
failed to pay the money within time and did not 
obtain extentilon of time. 


DECREE— CoDstruotion— Declaratory Decree. 

Held ; that though the appellants subsequently 
paid the money they were debarred from executing 
the decree. {Young and Baguley, JJ.). M.A Pu 
Mai V. KO SIT Tin. 85 I. C. 352=3 Bur. L.J. 163= 

A. 1. R 1924 Rang. 375. 

Ordering , deposit of money — Is not a prelimi- 
nary decree. 

A conditional decree ordering a deposit of money 
to be made within a certain time is not necessarily 
to be construed as a preliminary decree and the 
order restoring possession to J. D. from whom pos- 
session had been taken in execution under a mis- 
take, a final decree. {Daniels, J. C.). DORIL.AL y. 
Mt. JAMAGA. 72 I.C. 879 = 

A I R. 1923 Oudh 16 <e). 

—Construction— Costs. 

Where the Privy Council reversed the decree of 
the High Court and restored that of the Trial Court, 
which awarded interest on costs, the proper con- 
struction of the P.C. decree is that interest ought to 
be allowed on the costs of the Trial Court, and in 
the absence of a specific direction no interest is to 
be allowed on the costs in the High Go^Tt.{Chatterjea 
and Pearson, JJ.). KiRANCHANDRA y. SHY.4MA- 
PADA. 63 I.C. 709 (c). 

— Construction— Declaratory decree. 

——'Mortgage-decree — Payment of principal joith 
interest on instalment ordered — In ^fanlt of pay- 
ment plaintiff to be entitled to possession — Decree held 
to be wrong and merely declaratory and not execut- 
able. 

A compromise decree was as follows : “ In future 
defendant I shall be liable to pay interest and 
principal by instalments. In default of payment 
of any instalment for two years together the 
plaintiff will he entitled to take possession of the 
land." The decree-holder filed an application in 
execution alleging that there had bean default in 
payment of interest as agreed. 

Held : that the last part of the decree was wrong 
and that the paragraph must be taken to have been 
merely declaratory and hence decree was not exe- 
cutable : 7 S.L.R. 192, Bel. on.- A.I.R. 1928 Mad. 
61 Bcf. {Dulip Singh, J.). BANUMAL v. PARAS 
RAM. 120I.C. 597=30 P.L.R. 701 = 

A I R. 1930 Lah 110. 

Compromise by way of family arrangement, 

granting one party allowance, incorporated in decree 
— AllowaTice was to be recovered periodically in what- 
ever manner person liked — No mention of execution 
proceeding— Allowance could be recovered by execu- 
tion. 

In the course of a partition suit T and J, father 
and son, executed a compromise by way of family 
settlement and a decree was passed iu terms of the 
compromise. In that it was agreed that J" should 
pay 2* a sum of Rs. 25 a month byway of main- 
tenance and a provision was included in the com- 
promise which was incorporated in the decree, that 
in the event of non-payment, T should be able to 
recover the amount from person and property of / 
in whatever manner ho liked. 

Held : although no execution proceeding was 
explicitly mentioned in the case, and although 
such proceedings wore mentioned in connexion 
with an allowance of a third party to the suit, who 
was also party to the compromise, the decree was 
not merely declaratory decree and was capable of 
execution: 15 0. C. 99, Dist.\ A.I.R. 1922 Oudh 
34, Bef. {Pullan, J.). TiRBBNI SAHAI y. JAGDAM- 
BA SAHAI. 122 I. C. 623=7 0. W. N. 890= 

A.I.R. 1930 Oudh 302* 
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OHCRBE— CoMtrnctloa—DeoUratory decree. 

Form of~~Inference of clear and definite order 

from language tft decree satisfies requirements of 
4 xecutory decree— Use of words “I order ” is unneces- 
sary. 

If a clear and definite order can be inferred from 
the language used in a decree, that is sufficient to 
meet the requirements of an executory decree. It 
is not necessary that it should contain the words 
"I order.” Where the language used in a decree 
is imperative “she shall receive from a person 
&8. 18-8 p. m- as maintenance allowance ” and the 
decree further provides that the parties are to en- 
force their claims and rights in execution, the 
words amount to an order : 9 Bom. 108, Dist. 
24 I. 0. 861 and 1 S. L. R. 184, Ref. (Percival, /. C. 
and Aston, A. J. C.). VbbhomaIi v. Mt. Radhan- 
BAI. A. I. R. 1930 Sind 223 (a). 

‘Precedents cannot be applied— Decree, in a suit 


on mortgage by widow of mortgagor, declaring plain- 
tiff's right to recover possession and further declaring 
devolution of right on her death— N o period for pay- 
mens of mortgage money fixed— Decree is purely 
declaratory— Subsequent suit for redemption is not 
barred either by Civil P. C., S. 11 or S. 47. 

On a question of interpretation of a document 
precedents can hardly arise. Each document must 
he oonstmed on its own language and in the light 
of surrounding oiroumstances if relevant ; it is not 
light for the Qouit in interpreting a decree to 
allow to be controlled by decisions in which other 
documents have been interpreted. 

In a suit by widow of the mortgagor in respect of 
Vko mortgage, a decree was passed in favour of the 
plaintiff, declaring the right to redeem and the 
right to recover possession on payment of a certain 
amount and farther declaring devolution of the 
eight on the death of the plaintiff, hut no period for 
the payment of the mortgage money was fixed. 

Held : that the decree was to he interpreted as 
purely declaratory in nature of the plaintiff’s 
right to redeenl the mortgaged property leaving it 
4]pen to the plaintiff to claim actual possession 
whenever she found it convenient to do so on 
payment of the mortgage money. 

that ' a subsequent suit for re- 
demption was neither barred by the rule of res 
nor by the provisions of 8. 47, Civil P. 0. 

BAEBBB.Of GakoaBaehsh. 1081 0 93s 

f ^ 9- W. H. 882=A, I. B. 1927 Ondh M7 (»). 

provided that plaintiff would 
jecovor a w^in sum from defendant and the 

certain cattle, and that 
plaintiff’s application 

had taken certain cattle 
tw .^gaed to the defendant and 

-aibbe cattle should be set off 
■gainst the amount o^ed by the plaintiff. 

decree had only 
^'BlwU^ior the value of the 

{Broadway 

.^^. Sagar, //.), ?i 58 Alt i. 

^ . •"•’f «4W®iI. 0n97a (Uh.). 

pro‘ 

foment- 

4inM 




DECREE— Construction— Instalment decree. 

decru— Decree is not declaratory and is executable 
Execution — Specific Belief Act, S. 42. 

Where the decree directs the Principal judgment- 
debtors to pay a certain sum and this is the 
decree which the decree-holder wishes to execute, 
the fact that, in a certain view of the matter, fi^ 
ther proceedings might be necessary to ascertain 
•what set-off the judgment-debtor was entitled to 
against the decree in adjustment that has been 
made, does not make the decree a declaratory 
decree. {Kennedy, J. C. and Madgavkar, A.J.C.). 

Donald GsAHAii & Co. v. Kewalram. 

79 I C. 477=16 S.L.R. 249* 
A.I.R. 1921 Sind 132 (e). 

— Construction — Instalment decree. 


■Deposit of money — Tender made on specified 
day but delay in paytnent — Deposit is not valid. 

A judgment-debtor under a decree had to pay 
certain snm annually to the opposite patty on 14th 
September, and in default he was liable to eject- 
ment from certain property. On 14th September, 
he brought a tender for the sum to the Court. The 
Sub-Judge, was on leave but he signed the tender 
on the following day directing the judgment-debtor 
to deposit the money. He, however, did not with- 
draw the tender till 17th September on which date 
he deposited the money in the Treasury. 

Held : that the deposit was made beyond time 
and though the money was tendered on the 14th 
the judgment-debtor delayed to take the tender 
from the Court : A.I.R. 1927 Oudh 268 ; 
A.I.R. 1926 All. 602, Dist. {PuUan, J.). Shbo Nath 
V. MT. GANESHA. 105 I.C. 784= 

A.I.R.ig2S Oudh 209 (1), 

— ; Failure to pay— Default clause— Court has 

wide powers to relieve party from consequences of 
default — Equity. 

The amount due under a decree was to be paid in 
instalments. On failure to pay two instalments, 
the whole amount then due could bo recovered by 
sale of certain property over which a charge wa{» 
created. The first instalment was paid when the 
second became due. The judgment-debtor applied 
to the Court for extension of time for the payment 
of second instalment and on the dismissal of 
application, the amount of the second instalment 
was paid into the Court. In the meantime, the 
third instalment became due. The decree-holder 
did not accept the payment of the second instal- 
ment and applied to the Court to recover the 
balance due by sale of the property * 

Held : As a Court of equity the High Court had 
wide powers to do what seemed to it just. There 1 b 
no injustice in putting the decree-holder exactly in 
the same position as if no default has been com- 
mitted beoause the decree-holder has the aeourity of 
the property for the halanoe of the decretal amoimt 
and interest was running on that amount. {MacUod, 
O.J. and SlMh, J.). NARSINHA GOPAL V. BALWAOT 

Madhav Vadgaonkab. 64 I.C. 870* 

46 Bom. 163=23 Bom. L.B. 1238* 

A.I.R. 1922 Bom. 

~ f ^rse— Part-payment aeeepied bu 

decree-holder— Right to interest « nof losL i 
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to get interest 

pm 

dewe^ 



per mensem from tho 
fi at liberty to execute 

&i|Oi|inent^4ht<tt 
*®e*hoIffg^he claimed 
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DECREE— Construction— Mesne Profits- 

appropriation first towards viterest and then to* 
wards the decretal sum. 

Seld: that the decree-holder was entitled to 
executing the decree was for the benefit of the 
interest and the clause as to decree-holder. The 
acceptance of part-payment did not amount to 
waiver of the right to interest. {Juala Prasad and 
Bo!>^. JJ.). T. r.ARCLAY V. MT. DH.ANDEI. 

711. C. 937 = 4 Pat.L.T. 112=1923 P.H.C.C. 194= 

A.I.R. 1923 Pat. 322 (a). 


— Construction — Mesne profits. 

Llesnc profits allowed but period not men- 
tioned— Plaint not expressly restricting prayer for 
profits up-to-date of suit— Profits must be deemed 
to be allowed up-to-date of delivery of possession. 
8 Cal. ITS (P.C.), Bel. on. {Cuming and Page, JJ.). 
Peomode Nath Roy v. Secy, of State. 

99 I.C. 428=53 Cal. 992=31 C W.N. 112= 

A.I.R. 1927 Cal. 182 (b). 


— Constmction — Mortgage-decree. 

Where mortgagors have a specific and defined 

share in the mortgaged property and it is clear that 
they mortgaged no more than their proportionate 
share in the property, the auction-purchaser at the 
sale in execution of the mortgage-decree cannot be 
held to be entitled to retain in possession such 
shares in the mortgaged property as were clearly 
exempted from the scope of the suit and conse- 
quently from the scope of the decree on which 
alone their title rests, merely by reason of the fact 
that decree was ambiguous and the auction-pur- 
chaser had entered into possession of the whole 
propertv as result of the sale: 16 Cal. 173 (P.C.), 
Bef. {Wazir Hasan, C.J. and Basa, J.). SARABJIT 

Singh v. Farahatullah khan. 7 O.W.N. 594= 

A I R. 1930 Oudh 366 (a). 

Decree based on award — Amount made a 

charge on property and made realisable by sale — 
necessity for attachment. 

A private award was given hy which certain pro- 
perties were charged with the amount due to one 
of the parties and it was also provided that the 
amount might be realised by sale of properties 
charged and if the amount realised by the sale 
was not sufficient the balance should be realised 
from the other properties and the person of the 
opposite party. A decree was passed in terms of 
this award. 

Held : that this decree should he deemed to be a 
mortgage-decree and that, even if it were a decree 
against the property charged, still no attachment 
was necessary before bringing the properties to 
sale. {Addison. J.). MAHOMED ABDULLA v. 
JAMIAT EAI. 121 I. C. 369. 


Plaintiff declared entitled to certain relief in 

certain contingency— Question of limilalicn with re- 
gard to the relief ordinarily remains ojicn till 2)lai7iti^ 

applies for relief . , • x-a • 

Where liberty is given to the plaintins in a 

decree for sale of mortgaged properties to apply for 

a personal decree for the amount of the balance 

due to them after sale of the property it does not 

follow necessarily that the question of limitation 

in respect of a personal decree has also been consi- 
dered and decided in plaintifi’s favour. The ques- 
tion will ordinarily remain open and will be decid- 
ed at the proper time, i.e., when the plaintifi applies 
for a personal decree for the balance due to him 
after the sale of the mortgaged roperties. {Dalai, 
J.C. and Gokaran Hath, A.J.C.). Bibi BATUL v. 

Kedar Nath. 

A.I.R. 1925 Oudh 462 (c). 


DECREE — Constractlon— Partition. 

Interest-in-kind is not usually decreed. 

It is unusual in a decree in a mortgage suit to 
direct that interest should be paid in kind instead> 
of in money. 

Whore in a mortgage-decree the lower Court in 
accordance with the terms of the mortgage deeds- 
directed the defendants to give certain amount of 
rice to the plaintiff. 

Held : that defendants should have an oppor- 
tunity of tendering the market price of the rice. 
{Hacleod. C.J. and Crump, iT.). SHIVRAO RAMRAO 
V. Laxmibai Kom 76 I. C. 638= 

A.I.R. 1924 Bom. 523 (b). 

Allowing redemption does not make a decree a 

mortgage-decree. 

Where the Court decreed possession to the then 
plaintiffs with the proviso that the defendant 
could redeem within four years on payment of 
Rs. 1,125 and it was nowhere stated in the decree 
that the decree-holders would enter into posses- 
sion of the property in the capacity of mortgagees. 

Held: the mere fact that it was provided in the 
decree that the judgment-debtor would be entitled 
to redeem within four years does not necessarily 
lead to the inference that the mortgage had not 
determined and was still subsisting. {Martirveau- 
and Moti Sagar, JJ.). KOKAN v. SOHAN. 

76 I. C. 272=A.I.R. 1924 Lah. 696. 

Possession deliverable on plaintiff depositing- 

Bs. 55 in any Chaitra month — Time does not begin to 
run until deposit is made — Limitation Act, Art. 181. 

A decree was passed in August 1836 in a suit 
between the parties in which a consent decree was 
taken in the following words. ‘The plaintiff do 
pay to the defendants Bs. 55 in respect of the debt 
on mortgage in Chaitra of any year and the plaintiff 
do obtain possession of the lands in suit consider- 
ing the same to have been redeemed. The plaintiff 
is not entitled to take possession of the lands 
in dispute in any other month except Chaitra.’ 
The plaintiff was now seeking to execute the decree 
and was met by contention that execution was 
barred. 

Held : that the relationship of mortgagor and 
mortgagee still continued to exist between the 
patties. It was really a preliminary decree. 
43 Bom. 334, 477, Cons; 28 Bom. 592, Diss. Under 
S. 181 until ho paid the money he was not entitled 
to possession and until possession was asked for 
and refused be had no right to apply to the Court. 
{Macleod, C. J. and Crump, J.). HanMANT v. SHIDD 
SambhU. 72 I. C. 556=25 B. L. R. 358= 

47 Bom. 692=A.I.R. 1928 Bom. 300. 
— Constraction— Partition. 

Suit — Comijromise decree defining sluxres — Fresh' 
suit for partition along with other property is noi 
barred. 

In a partition suit a compromise decree was 
passed defining the shares of the parties in ooitain. 
properties and the decree reserved liberty to the 
parties “to apply to the Court as occasions arose”. 
On a fresh suit for partition of the said properties- 
along with some other property ; 

Held : that the liberty reserved would not enable- 
the plaintiff to apply for partition of the properties- 
when there was no order in the decree itself for 
such partition. “The liberty to apply” did not- 
empower the Court to deal with matters outside 
the seope of the order, {Chatterjea and Pear* 
son, JJ.). HANSESWAR Pal v. Bepin Behaby 
Pal. A.I.R. 1922 Cftl. 197. 

Whether rules relating to forms of decree should^ 

not be consuJfed ; {doubted). 
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DECREE— OoDstroetion— Personal Liability. 

■ - -•Civil P. G., 0. 34, i?. 5 -~<^stion as to perso7ial 
liabiUhj for costs is one of construcfioyi of decree. 

The question whether in a mortgage-suit, the 
costs are to be paid by judgment-debtor personally 
must always be regarded as one of construction of 
the decree and of the intention of the Court to be 
gathered from the terms of the decree. If a decree 
on a proper construction should beheld to have 
made the costs payable personally by the defen- 
dants, apart altogether from the securities or the 
sale of them, there is not aud could not be any 
rule or principle of law saying that such a decree 
could not be executed according to its tenor 

Where a Court after being informed of satisfac- 
tion having been entered up of the original decree, 
deliberately amended the decree and made an 
order against a party for the payment of costs 
without there being any reference whatever to the 
mortgage securities : 

Held : that the obvious intention of the Court 
was that the amount must be paid personally and 
a constiuction which would have the effect of 
importing into the decree a reference which was 
not there, to the mortgage security or the sale of 
it, would be unreasonable . (iSrimu(Z$<z Ayjyayigar, 
J.). BAMASWAMI NAIOKEB V. CHINNATHA- 
YAMMAL. 109 I. C. 63= A. I. R. 1928 Mad. 604. 

Mother to receive Bs. 500 to he contributed by 

her two sons — Amount to be realized from certain 
named properties^Sons are personally liable. 

Where a decree .provided that K would be en- 
titled to receive Rs. 250 p.m. from G. (K’s son) 
out of the H estate and Rs. 260 p.m. from R. (K’s 
second son) out of the rent of certain buildings 
“independent of both the proprietors.” 

JBeld: that the two eons were to he personally 
liable for making the contribution. The words 
‘independent of both the proprietors” did not 
absolve the sons from their personal liability. 

ifloldstream, J.). Raj Kumabi t>. Gubbaksh 
SmaH.. 99 I. C. 1006=A. I. R. 1927 Lah. 179. 

T.P .Act, 5.68 — Mortgage-decree— Construction. 

fme of the reliefs in a mortgage suit was to 
nwke the amount under the mortgage bond a 
charge upon the surplus of the sale proceeds of 
one of the mortgaged properties sold. At the 
jnu of the relief claimed, it was asked that the 
Wianw of the decretal amount should be realised 

P®'8on of the defendant 
Sflofirtiffto — ' passed a decree under 

Rs. 6,877-10-0 

W a Iwl*® declared to 

is Tu deSt i? ® proceeds which 

Collectorate” and refused a 


aefendahts perflonallv and 

surplus sale proceeds McardinJfhA 

due under 

'PraioA n«A rrv {Jtoala 
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DECREE— Constpoction— Reference to Judgment 
and Pleadings. 

W’bcre a person purchased the right, title and 
interest of the putnidar of a putni mahal after a 
decree for rent had been passed against the 
putnidar. 

Held : the purchaser is not personally liable 
for the decree if the property passes out of his 
hands to a third party before the institution of 
the execution proceedings. For rent accruing 
due prior to the transfer, a transferee of a tenure 
is not personally liable. (Das and Boss, JJ.). 
TNDEB CHAND BETHBA V. SURENDBA KABAIN 

Sing. 66 I. C. 711 = 1922 P.H C.C. 137= 

3Pat. L. T. 318=1 Pat. 449= 
A. I. R. 1922 Fat. 162. 


— Construction — Reference to Judgment and 

Pleadings- 

— ; Executing Court cannot go behind decree and 

read words though appearing in judgment but not 
incorporated into it. 

It is not competent to the executing Court to 
go behind a decree or to read into it certain words 
which appear in the judgment but which have not 
been incorporated in it. W^here the wording of the 
decree is clear, it cannot be interpreted in the 
light of the reasoning of the Judge in the judg- 
ment or phraseology used in the judgment. (Tek 
Chand, J.). DEVI DAS v. MT. ROPAN BAI. 

A.I.R. 1930 Lah. 589. 
■ Two constructions possible — Construction con- 
sistent with judgment must he accepted. 

Whenever it Is possible to construe a decree in 
two ways, one way consistent with the judgment 
and the other inconsistent with it, it is the duty of 
the Court to construe it in a way consistent with 
the judgment. (Bamesam andCornish, JJ.). F. 3. 
Wilson v. Nath Mull. 31 H.L.W. 339= 

A.I.R. 1930 Mad: 458. 
— In regard to construction of judgments a good 
deal depends on the particular circumstances of 
the case. 18 O.W.N. 1031, Bef. (Fawcett and ifirsa, 

JJ.). Secy, of State v. Yello Eamachandra. 

Ill I. C. 268= 
52 Bom. 369=30 Bom. L.R. 581 = 

A I R. 1928 Bom. 215. 

——Wording not clear — Pleadings may be looked 
to. 

It is legitimate to refer to the pleadings in a case 
in Older to construe the decree thatbas been passed 
in the suit, more especially when the wordings of 
the decree are not very clear. (Beasley ay\d Anantha- 
krishna Aiyar, JJ.). SANKUNNY v. KRISHNA. 

107 I.C. 499=61 Mad. 320= 27 M.L.W. 93= 

A.I.R. 1928 Had. 465= 
, ^ 54M.L.J. 682. 

—A Court construing the decree may look at the 
term of the plaint itself. (Cumin? and Page, JJ.). 
Fbomode Nath Roy v. Secy, of State. 

99 I.C. 428=53 Cal. 992=31 O.W N. 112= 

A.I.R. 1927 Cal. 182. 


Decree ambiguous — Courf can looft fo judgment 

and pleadings to ascertain its meaning. 

Where a decree is in its terms ambiguous, it is 
OTmpetent to the Court executing it to refer to the 
jud^entaud the pleadings in the suit in which 
the 'decree was passed to ascertain its precise 
meaning : 18 All. 844. Foil. (Shadi Lai, ofj*. and 
Broadway, J.). NOOR HussAlN SHAH v. HUSSAIN 

1021.0. 5:^8 Lah. 818= 
28 P.L.R. 439=A.1;R.!1887 Lah. 476. 

■Clear and UHam6i?uot» deoraa nwd not he 


'mieri^kd, 
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DECREE — ConstrQCtion— Rules of. 

It is not necessary to interpret a decree in the 
light of the pleading and the judgment when it is 
not ambiguous and is clear in its terms. {Jwala 
Prasad and Foskr, JJ.). KiSHUNDEO SiNGH r. 
JAGL.\L SAHU. 78 I-C. 774 = 

5 P L.T. 603=A. I.R. 1925 Pat. 291. 
— Construction — Rules of. 

— Applications under clause “liberty to apply*’ 
in a decree can only bo made for the purpose of 
carrving out the terms of the decree and the 
working of it but not to vary the decree. (Rtn^- 
nfkar. J.). F.^TMABAI v' SHERIFF DEWA.JI- 
C.\KJEE. 108 I-C. 510 = 13 Bom. L R. 137 = 

A I R. 1928 Bom- 102. 

Wluth^r rules relating to forms of decree 

should not be consulted: (doubted). 

The process of calling to aid the rules relating to 
the form of decrees to be passed for the purpose of 
construing the decree is a process open to question. 
(Srinifosa Ayyangar. J’.). Ram.^SWAMI v. CHIN*- 
NATHAYAMMAL. 109 I. C. 63= 

A. I. R. 1928 Had. 604(b). 

Rate of exchange to be calculated as on the date 

of maturity. 

^V’here a decree for the value of eight bills of ex- 
change stated in the dollar currency of the 
United States, and in Sterling, was passed. 

Seld : that the decretal amount in rupees is to 
be calculated in accordance with the rate of ex- 
change prevailing on the respective dates when the 
bills matured for payment, t. e., when the cause of 
action arose whether the cause of action is for a 
debt or for damages, and whether it sounds in 
contract or in tort ; and not with the rate of ex- 
change prevailing at the date when the decree was 
passed. {Page. J.). MULLER MACLEAN* r. 
S. M. ATAULA and Co. 81 I- C. 561 = 91 Cal. 320= 

A. I. R. 1924 Cal. 778. 
— Where terms of the decree are clear and known 
wrong interpretation even for a long time will not 
modify the terms. A.I.R. 19-2-2 P. C. 383, Dxst. 
{Dalai. J.C. and Waeir Hasan, A. J. C.). BlSHU- 

NATH Saran Singh v. Sitla Bakhsh Singh. 

79 I. C. 784= 

10 0. L. J. 316=A. I. R. 1924 Oudh 69. 
— Decree for possession of land includes decree for 
possession of superstructures also. 

The suit was for ejectment of the defendant from 
certain land on which thero were some huts. The 
huts were found hy the lower Courts to belong to 
the plaintiS. There was no reference to the huts 
in the plaint but the decree was as follows. "The 
suit being decreed with costs and interests, the 
plaintifi iNill get khas possession of the disputed 
land on ejecting the defendant therefrom, as 
prayed. The defendant himself must remove all 
his personal properties from the disputed land 
within one month. In default the plaintiff will 
have to remove the same with the help of the Court 
and he will get khas possession of the said land.” 

Held: that the decree directing khas possession 
by ejecting the defendant, would necessarily give 
the plaintiff a right to khas possession as against 
the defendant in respect of the huts also. (Chat- 
terjee and Cuming, JJ.). JNAKENDRA NatH 
MOOKERJEE V. Brahmapada pbamanick. 

79 I. c. 191 = A. I. R. 1923 Cal. 704. 
—A decree like any other document is open to con- 
stmction. But the remedy by construction is only 
appropriate if the language is ambiguous. If the 
language is plain ai'd clear the proper remedy for 
a variance between decree and jud^pient is to 
apply for OT/ieodment. Any construction must be, 


DECREE — ConstFQction— -Hiscellaneons. 

if possible to make it conform to the judgment. 
(H. R. Chatterjca and Richardson. JJ.). iI.\.HARAJ 
Kumar Shoshi Kanta Acharji Chowdhuri v. 
Raja Sab.\t Chandra Roy Chowdhuri. 

77 I. C. 167 = 35 C. L. J. 339. 
— Constraction— Settlement Court. 

Construction of decree in suit relating to por- 
tion of same land should be foUoiccd in suit relating 
to other. 

A's (defendant’s) predecessor-in-interest obtained 
a settlement decree against the predecessors-in- 
interest of B (plaintiff). The lands which were sub- 
ject-matter of the decree were subsequently divided 
into two portions in a village partition. In a suit 
against A with regard to one portion of the land 
which was not in the possession of the plaintiff, 
the construction of the settlement decree was the 
matter in dispute and the decree was interpreted in 
a certain manner. 

Held : that in another suit against .-1 with regard 
to the other portion, the settlement decree should 
he construed in the same way as it was construed 
in the previous litigation. The fact that the 
plaintiffs in the latter suit were different from 
plaintiffs in the previous suit could make no 
difference when the points in issue are common to 
both the cases. The judgment deciding that pre- 
vious suit should be followed where the Court 
does not think it necessary to reconsider it. 
(Razaand Wazir Hassan, JJ.). ShUJAAT HAIDER y. 
MT. HABIBUNNISSA. 6 O.W.N. 818 = 

10 L.R.A. Rev. 368=A.I.R. 1929 Oudh 528. 

— Construction— Yagaeness. 

— Claim decreed against one defendant — Decree 

containino words “ the other defendants should be 
exempted ” anumnfj to dismissal of suif against them. 

Where the Court decreeing the claim for money 
against defendant 1 ordered that “the other defen- 
dants should be exempted” : 

Held: that the word ‘exempted” used by the 
Court was an ambiguous word and its use was un- 
fortunate yet the effect of the order was to dismiss 
the suit as against these defendants ; 16 .A. L. J. 
752. Foil. : .A.I.R. 19*26 All. 475, Dist. {Sulaiman 
and Ken^ll. JJ.). SachitANAND TEV.ARI y. 
R.ADHAP.AT P.ATHAK. 116 I C. 86=26 A L.J. 524= 

A.I.R. 1928 All. 234. 
— If the wording of a decree be ambiguous such 
construction should be put ou the same as would 
make the decree in accordance with law. {Beasley 
and Ananthakrishna Aiyar, JJ.). Sankunny v. 
Krishna. 107 I.C. 499=51 Mad. 320= 

27 M.L.W. 93=A.I.R. 1928 Mad. 465= 

54 M.L.J. 682. 

— When a decree is silent on a point it could be 
supplemented by the law applicable to the case. 
{Beasley and Ananthakrishna Aiyar, JJ.). S.ANKUN- 
Ni y. Krishna. 107 I C. 499=51 Mad. 320= 

27 M.L.W. 93=A.I.R. 1928 Mad. 469= 

54 M.L.J. 682. 

— If a judgment or order is ambiguous it must be 
so interpreted as to be in conformity with the pro- 
visions of law. {Iqbal Ahrned. J.). K.ALLU y. LOK- 
madDas. 102 I.C. 273= A.I.R. 1927 All. 507. 

— Where the judgment admits of two meanings, it 
is wrong to construe it in a way which violates 
both law and equity. (C^vts, J.). UttaM CHAND 
V. B.alla Mal. 60 I.C. 345 (Lab.). 

— CoBstmetion — HiBoellaneoai. 

ilahomedan widow sain< 7 /or dower — A claim 

for settirsg aside husband’s alien^ion also included 
for recovering dower from alieiustcd properties — Decree 
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DECREE—Constractiott— MiBcellaneoas. 

declaring alienated properliesto be of the husband and 
. tnUtling widow to recover decretal money from the 
vroferiies-^harge was held to he created. 95 I. C. 
367; A.I.R. 1926 Pat. 404; 7 P.L.T. 664, Reversed. 

A Mahomedan widow, after her husband’s death, 
sue*? to enforce her dower claim. She claimed by 
5lier plaint that alienations made by her husband 
were invalid and that she was entitled to recover 
«her dower debt from the properties so alienated. A 
decree was passed to the effect that the properties 
entered in schedule to the plaint be treated to be 
'the properties of the deceased husband from which 
the widow was entitled to recover the decretal 
money. In execution of this decree it was contend* 
ed that no charge was created on the properties of 
'the husband. 

Beld: that the decree created a charge upon the 
^properties: 95 I. C. 367; A. T. R. 1926 Pat. 404 
•7 P.L.T. 664, Reversed. (Sir Oeorge Lowndes) . 
43AIYAD Qasim Husain v. Habibur Rahman. 

117 I.C. 10=8 Pat. 926=56 I.A. 254= 
1929 l.L.J. 777=31 Bora. L.R. 879 = 
33G.V.N. 926=30 H.L.W. 198=6 O.W.N. 613= 

60 C.Xi.J. 187=1929 H.V.N. 673=10 P.L.T. 851 = 
A.I.R. 1929 P.C. 174=57 H.L.J. 361. 


—Where a decree was obtained to the effect that 
‘the defendant should allow the free flow of water 
'Over the eite in dispute and do no act that would 
'Oiinder the free Row of water into the tank and 
abstain from doing any act that would pollute the 
'^ater that enters the tank : 

Held : that the decree was for an injunction. 
/.). Gulab Singh v. Mahmud Khan. 

118 l.G. 399=30 P.L.R. 323 = 
A.I.R. 1929 Lab. 437. 

— Wlieta the clauses in a decree gave the plaintifi 
a right to occupy the flats, until her death, for her 
Tcsidenoc and provided that in cases where the 
^laintiS was compelled against her wish to vacate 
*ihe said flats, the defendants should pay to her 
Bs. 600 in lieu of her right to reside in the property. 

KsM : what was contemplated was that in oase 
*tne plaintifl was compelled to vacate against her 
jnsh she should be given Rs. 500 in lieu of main- 
tenance and the defendants could not sell the said 
®roperty whenever they liked, free of the plaintiS’s 
to reside therein and ask the plaintifl to go 

(itonptwfear, J.). FATMABAI v. 

SHBBIPP DbwAJI OANJEE. 108 I.O. 610= 

30 Bom. L.R. 137=A.I.R. 1928 Bom. 102. 

—Date o(. 

— 7 —^. Pro. Code, 0. 21, R. 2 (2)— Date of decree 

i^°f^‘'^9ment^ertification of 

on which the 

W ^^“8 and signed by the 

^ ^ delivers its 

.jndgment and expresses what the decree is In 

judgment of 

nAM ttADDAB. CX.Jf. 87= 

tt , / / Cal. 1064. 


DECREE— Execatability. 


Whore the amendment of the decree or the altera* 
tion made in it did not afiect the appealing defen- 
dant and the defendant was not made a party in the 
review proceeding. 

Held : time began to run against defendant 
from the date of the original unamended decree. 

If a party who is not affected by subsequent pro- 
ceedings wants to appeal against the decree the 
period must be computed from the date when the 
judgment is pronounced or the decree signed. 
(28 All. 240; 34 All. 282 ; 44 Cal. 1011, Dwf.). (Suhra- 
wardy, J.). SATYA RANJAN DA5 v. KsHITISH 

Chandra Pal. 78 I.C. 325= 

A.I.R. 1924 Cal. 898. 

—Effect of. 

Decree of appellate Court in one suit does not 

annul that of another suit. 

The decree of an appellate Court in one suit 
cannot be held to have tho legal effect of annulling 
or altering tpso /acfo a decree made by a subordi- 
nate Court, in another suit : 40 Mad. 299, Not foil.; 
10 M.I.A. 203, Expl . ; 3 Cal. 30 (F. B.l and 1 Pat. 
L. J. 43, Rel. on. (B. B. Ohose and Panton, JJ.). 
ASHUTOSH Nandi v. Kundul kamini 

33 C. W. N. 908=A.I.R. 1929 Cal. 814. 


Selling aside^Decree passed toith jurisdiction 

is ttof void. 

A decree passed with jurisdiction, however taint- 
ed it may be with fraud, is not void ; for a plain- 
tiff will not succeed in obtaining any relief before 
he, if the decree passed against him was by a com- 
petent Court, gets it vacated : 13 O.L.J. 404 and 
20 0. W.N. 659, Appl. (Suhrawardy and Duval 
JJ.). Fazlu-uddin V. Khetra. 901.0.866= 

30 C.W.N. 59= A.I.R. 1926 Cal. 167. 
Decree does not create title except in few cases. 

Per Devodcss, Except in few cases where 
decrees themselves are a source of title, the 
decrees of Civil Courts cannot confer a title to im- 
movable property which a person did not possess 
and therefore when the plaintiff had no title at all 
to the plaint property, the mere fact that a Civil 
Court considered or held that he had title would 
not confer an interest which he did not possess 
before. [Spejvur and Devadoss, JJ.). GOPALA 

Iyengar v. mummachi Reddiar. 74 1. c. 416= 

17 M.L.W. 254= A.I.R. 1923 Mad. 392. 


3070^0/ several aejendants 
does not effect oilier defendonis. 

Injunction granted only against some of several 
defendants does not affect the other defendants. 
(MarUneau, J.). Maluka v. SUNDER SiNQH 

59 1.0.894=25 P.L.R. 1921= 
A I.R. 1921 Lab. 376. 

— Execntability. 

^Suit illegitimaU son against widoio of 
zarMndar—Decrufor half ‘Share in separate estate of 
zarmndar and xn outstandings due to zamindar-^- 
DKree-holder t^xng to proceed against the other half^ 

for outstandings—Decree^holder 
held to proceed against properly of zamxndai^ 

and half-share of zarrwndar. 

A s»mindar died leaving a widow, a daughter, 
daughter s son, an undivided co-parcener, a oonou- 
bine and an illegitimate son by her. The widow 
entered into possession of samindari. The co-nar- 
cener brought a suit to recover the zamindari but 
under a compromise decree the widow was allowed 
to enjoy the estate: during her lifetime. In Wm 
the illegitimate son filed a suit against thA 
wherein the Court decreed that ha Was entiU^^ 
half a share in the separatelstate aiTpSon U 
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DECREE — Executabillty. 

tho ssnue. and also awarded half the amount of the 
outstandings due to zamindar. During the pen- 
dency of appeal the widow died and the daughter’s 
son was brought on record as the legal representa- 
tive. In execution proceedings the illegitimate 
son claimed, as part of separate estate, property 
consisting of jewels belonging personally to zamin- 
dar and to proceed against the other half for the 
outstandings. 

ndd : that the final decree of the High Court 
certainly gave to the illegitimate son a half share 
of such jewels as formed the separate property of 
the zamindar. 

Held also: that as the decree-holder sought to 
execute his decree against items of jewels which 
the widow never asserted to be hers as s/rcc- 
dhanam but which he claimed to be hers, there was 
certainly some burden of proof on the decreo- 
holder but at the same time the reversioner also 
should show that they formed part of the zamiu- 
dar’s estate. 

Held further : that the decree-holder was entitled 
to proceed in execution of his decree against all the 
items found to belong to zamindar and only a half 
share in the items belonging to zamindar as separate 
property but not against the other half which be- 
longed to the reversioner. [Ttaviesavi and Odgers^ 
JJ.). NAGAPPA r. KARUPPAYYEE AMMAL. 

120 I.C. 379 = A.I.R, 1930 Mad. 3M. 

- Civil P. C., S. 152 — 5«if for partnership ac~ 
counts compromised deciding S entitled to three annas 
share, but agreeing to another member to manage 
business — Decree ordering in terms of compromise, S 
to be entitled to that share — S not appealing agamst 
decree, nor applying for its review — S seeking execu- 
tion of decree and praying alternately to amend decree 
if it he not in terms of compromise — Decree was in 
terms of compromise, merely declaratory and incapa- 
ble of execution — Even if it were not in terms of com- 
promise, it could not he amended, so as to make it 
capable of execution, as time for same had passed by. 

Under a compromise terminating a suit for part- 
nership accounts, a pei'son, S, was held to he entit- 
led to a three annas share in the partnership and 
it was further agreed that another sharer should 
transact all tho business of the firm, balance, the 
accounts and render fhem when asked. In the 
decree that followed it was ordered and declared in 
terms of compromise that S was entitled to three- 
annas share in the property belonging to the firm. 

S sought to execute the decree praying that he 
should be put in joiut possession of his share and 
if the decree were considered as not embodying 
terms of contract it should be amended under 
S. 152. No appeal against the decree was filed, nor 
any application for review made within time: 

Held: that the decree was only declaratory and 
wag also in accordance with the terms of the com- 
promise. It could not, therefore, be executed as 
sought for. 

Held further : that even supposing that the 
decree was faulty as not being according to terms 
of tho compromise, it could not now be amended, 
as time for such amendment as to make it capable 
of execution had passed by : 21 C. W. N. 835 ; 
A. I. R. 1928 Nag. 173 ; A. I. R. 1927 P.C. 204 and 
A.I.R. 1922 Oudh 150, Dist. {Findlay, J. C. and 
Prideaux, A. J. C.). JiT. DHANNABAI JOHRI v. 
KESHRICHAND JOHRT. 115 I.C. 161 = 

A.I.R. 1929 Nag. 34. 

— — Suit on a promissory note by deceased maker — 
Decree against a legal representative — His liability is 
Umikd to assets of deceased-^Another heir imideaded 


DEGREE—Executabillty 

but subsequently exonerated— Exonerated person suing 
for the estate — Decree for delivery in his favour— 
Execution of decree as against property in his hands 
is not allowable. 

In a suit ou a promissory note a decree was 
passed that ‘'tho first defendant do pay the 
decree amount from the estate of the deceased.” 
Subsequent to the decree, the • defendant 8 there- 
on originally impleaded as one of the heirs of the 
legal estate of the deceased but subsequently 
exonerated from the suit which was dismissed as 
against him. sued for recovery of possession of the 
estate of the deceased and on 1st December, 1923, 
obtained a decree for delivery of the estate. Two- 
days prior to the delivery an assignee of the 
promissory note decree attached part of the estate 
in execution and the objection to attachment was 
overruled by both the Courts below. 

Held : that the promissory note decree was not 
a decree against the estate but against the defen- 
d.aut 1 therein, limited in liability to meet the 
decree amount out of the estate and not executa- 
ble against the petitioner who had obtained a 
decree for its delivery or against the property 
which was declared not to be the property of 
defendant 1 but the property of the petitioner* 
33 Mad. 75, Foil; .83 Mad. 6 ; A.I.R. 1926 Mad. 487 
and 26 Mad. 230, Disf. (Wallace, J.). N.4R.4SIiIAlAH 
V. JAW.VXTHAR.U SOWCAR. 101 I. C. 110 = 

A. I. R. 1928 Mad. iS9 = 52 M. L. J. 299. 

Decree can be partly directory and partly 

declaratory (Cornish, J.). 

The q\iostion whether a decree framing a scheme 
for a charitable trust is executable or not must 
depend on the language and on the scope of the 
decree or of that particular part of tho decree in 
respect of which the question arises. Prom the 
nature of the case such a decree may in part be 
declaratory and in part directory. It may provide 
a specific procedure for carrying out particular pro-- 
visions of the scheme, and yet leave other pro- 
visions of the scheme enforceable by execution. 
Tho rule that when once the Court has passed a 
decree framing a scheme the decree becomes non- 
executable, cannot be a rule of general application. 
24 Bom. 45 and 28 Mad. 819, Foil. (Itamesam and 
Cornish, JJ.). THAYARAJASWA5II v. BALAYER 
AMMAL. 107 I. C. 136=39 M. L T. S79- 

27 M. L. W. 32=A. I. R. 1928 Mad. 61. 

- Civil P. C., 0. 84, I?. 5 — Compromise decree — 
No final decree made — Decree m executable. 

Strictly speaking, 0. 84, R. 5 has no application • 
to a compromise decree and, therefore, in the case 
of a compromise decree whore the parties agree 
that the decretal amount should be realized in a 
particular way, the Court has full jurisdiction to 
carry out the intentions of the parties oven if there 
is no final decree: 34 Cal. 886; A.I.R. 1922 All. 888, 
Bel. on. (Waller and Madhavan Nair, JJ.). KUN- 
HAMMAD HAJEB V. Chathoth parkum Kozhu- 
vamm.al. 106 I. C. 398=A. I. R. 1928 Mad. 38. 

Decree against assets of deceased person cannot 

be executed against his legal representatives not joined 
in suit. 

A decree obtained against tho estate of a deceas- 
ed person by joining some of the legal repre- 
sentatives only cannot be executed against such : 
representatives who were not joined in the suit : 
88 Mad. 75 and 32 Cal. 226 (P.O.), Bel on ; 

A. I. R. 1924 Mad. 180, Dist. (Curgenven, J,}. 

(GURAPATI) GANGARAJU V. PENDYAIiA SOMAKNA.- 

98 I.C. 613= A.I.R. 1927 Had. 179. 
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DECREE— Eiecotability. 

liability fixed upon any party— o decree 

■can be prepared. . 

A decree is prepared only when some liability is 
■fixed upon a party ; when no liability is fixed no 
'decree can be prepared and in fact in some cases in 
the Civil Court no decree is prepared. {Jwala 
Prasad and Kulwant Sahay, JJ.). BHUNESHWARI 
KOER t>. SaKHDEO SiNGH. 85 I. C. 566= 

6 P.L.T. 419=A.I.R. 1925 Pat. 503. 


^ Decree for judicial separation and permanent 

■clinwny is rendered void by siibseqtient co-habitation. 

, A decree for judicial separation and for perma- 
nent alimony granted to a wife is annulled by sub- 
sequent co-habitation of the parties and does not 
■revive on subsequent separation. Haddon v. Sad- 
den, (1887) 18 4 cannot 

"be any such thing as a conditional resumption of 
co-habitation. Either the wife accepts her decree 
for judicial separation and lives apart from her 
'husband under it or she does not accept it. There 
cannot be any intermediate stage between accept- 
ance of the judicial separation and its non-accept- 
ance. {Beasley, J.). Ellen Ma Noo v. William 
Po Thit. 83 I.c. 566=2 Rang. 163= 

A.I.R. 1924 Rang. 314. 


Reciprocal reliefs— Decree was held not to be 

'inexecutable. 

A decree provided “that the plaintiff’s claim be 
and is hereby decreed for cancellation of the bond 
'in suit but the defendant shall have the right to 
tecover Rs. 5,000 from the plaintiff’s property.” 

Held: that the latter portion of the decree was 
’tiot a mere declaratory decree incapable of ezecu- 
<tion and that the defendant could execute it. 
{Kdnhaiya Lai, J.O.). JHANDA SiNGH v. MD. 
Anwabkhan. 77 I.C. 776= 

A. 1. R. 1923 Oadh 160. 

^Execution. 

4 

*~An attachment is not necessary for bringing 
the property to sale in the case of a decree which 
•creates a charge on the property. (Addison, J,). 
MAHOMED ABDULLA v. JAMIAT RAI. 121 I. C. 369. 

•“Decree-holder dying while decree in actual 
azeoution— His sons need not freshly apply for 
^xeoution but can continue after substitution of 
•^11 nmes-Civil P. 0.. S. 47 : A. I. B. 1928 All. 

(Mukerjt and Sennet, J7.). Niadeb v. Ehazan. 

A.I.R. 1930 All. 604 (1) (a). 

“I -Anferi^ agreement that decree shall not he 
cannot 6e set up as har-Sut suit may be 

0 ' 0 

agreement that a decree shall be 

executed 

M to execution. But such 

Mitfa ? “ not opposed to public policy and 

mt can be brought to^raatrain execution contrary 

reetraining exeou^ 

“ breach of DhUgatioa under thl aKee- 

ya for and not a deolaration that the decree la 

.<ii U ,i J ^ A^8*.IlB4il03PjCal. 386. 

“a. £5^ Jarred by Imitaiionr-SubaeQuent^exe^ 

^^^^pfooasdmger^udgnumXidebldr- can^unhis^ 

u icund 


DECREE— Execution. 

point not concluded by previous proceedings— Limita- 
tion -4c<. S. 3. .... 1 J 

It is only when the point of limitation is concluu- 

ed by proceedings in a previous execution that 
the judgment- debtor is not allowed to take the 
objection of limitation ' in a subsequent execution 
of the decree. But so long as an execution appli- 
cation is pending the judgment-debtor can show at 
any stage that the application is barred, and 
the Court will have uo option but to dismiss the 
application under S. 3. Lim. Act. (1920) P.H.C.G. 
109, f’oll.; 8 Cal. 51 (P.C.) andA.I.B 1921 P.C. 23, 
Ref. (Gourtney-Terrell. C. J. and James, J.). ATUL 
Krishna y. Brindaban. 9 Pat. 306= 

A.I.R. 1930 Pat. 330. 

Executing Court can consider righ^ of parfie v 

under consent decree unless such consideration is 
tantamount to trying case over again. 

Court executing a consent decree has jurisdic- 
tion to consider whether a party to it has by his 
own action forfeited his rights under it, unless the 
consideration of the question involves in substance 
trying the case over again ; 26 Bom. 707, Dist. (Wort 
and Kulwant Sahay, JJ.). Sasadhar G-ANGULY 
V. Ragab Singh. A.I.R. 1930 Pat. 234 (b). 


Mortgage-decree directing certain tiewts to be 

sold last — Other items exonerate by decree-holder on 
accepting payment of a certain sum less than the 
actual price — Decree cannot be executed as against the 
items to be sold last. 

In a suit on a mortgage of six items of properties, 
the decree directed that items 2 and 5 belonging to 
a puisne mortgagee should be sold last as per a^ee- 
ment come to between the parties. Another puisne 
mortgagee of items 3 to 6, in execution of a deoree 
on his mortgage, purchased items 3 to 6 and by 
arrangement with the prior mortgagee-decree-holder 
deposited into Court a certain sum of money as the 
rateable amount due from those properties in res- 
pect of the prior mortgage. This amount was 
drawn out by the prior mortgagee-deoree-holder and 
those items were exonerated from the decree. On 
an application to execute the deoree as against 
item 2 : 

Held : that the decree-holder having exonerated 
items 3 to 6 on payment of a sum not representing 
their full value and the sale price of those items 
not having been exclusively devoted to the satis- 
faction of the decrees, the conditions precedent for 
the sale of item 2 had not been complied with and 
consequently the said item could not be proceeded 
against in execution. (Curgenven, J.). VAYYA 
GODNDAR V. CHINNA BOMMA GOUNDAR. 

101 I.c. 132=A.I.R. 1927 Mad. 669. 


—Executing Court cannot question vaUdity of 

decree— Remedy is by separate mi. 

It is not permissible for an executing Court to go 
into the question of the validity of the decree, and 
the only remedy in such a case should be the bring- 
ing of a separate suit. (Ashworth, J.). SUBAJDIN v. 
Khushal GHOSE. 93 I.c. 32= 13 O.L. J. 810 . 


Decree for dower passed— Executing Court 

cannot direct its execution payment of deoree propor- 
tionate to shares of different Mrs. 

^ Although the proposition that the estate of a 
deceased Muhammadan devolves upon Ms heir or 
heirs from the moment of hie death and. that the 
proportionate interests of the heirs, if more than 
one, come into separate existence from that mo^ 
ment U correct, yet when a decree for dower is 
yassed the Court executing the. decree is not entitl- 
^ fco.go behind ^ deoree. wd .to 
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DECREE— Execution. 

release of a portion of the estate on payment of a 
proportionate share of the debt : A.I.R. 1924 All. 
600. Dissented from. {MuUick and Kulwant Sahaij, 
//.). BIBI HAFSAt). KANIZ FATMA. 96 I.C. 3= 

7 P.Ii.T. 798=1926 P.H.C.C. 9= 
i.I.R. 1926 Pat. 411. 

Executing Court cannot go behind decree. 

It is not competent for executing Court to go 
behind the decree and rely on a collateral judg- 
ment against the decree even though the judgment 
is of a superior Court. [Jackson, J.). PabTHA- 

paeadhi appa Rao V. Muhammad Abdul 
WAHEB. 82 I. C. 434= 

A. I. R. 1925 Had. 270. 

Starting point is decree of final Court. 

The entire suit •which was one for contribution 
was based upon an ekrarnama or certain dealings 
which the plaintifis alleged were binding upon 
three sets of defendants as members of a joint 
Mitakshara family. The foundation of the liability 
of the defendants was common, though the extent 
of their liability might have been difierent, and in 
the appeal by one set of defendants from the decree 
by the trial Court the foundation of the plaintiO’s 
claim was involved. The appellate Court (High 
Court) dismissed the suit relying upon 0. 41, R. 33. 
The Privy Council restored the decree of the trial 
Court when it was actually time-b.arred against the 
non-appealing two sets of defendants. On applica- 
tion by plaintifi for execution of the Privy Council 
decree.’ 

Held : that the order of the Privy Council 
restoring the decree was final between the parties 
and the mistake if any in reviving a barred decree 
could only be rectified by the Privy Council. 

Seld: further that the decree of the trial Court 
could not be executed against the non-appealing 
defendants until the decree became final on appeal 
to the first appellate Court which however drs- 
missed the suit itself. The starting point for 
execution therefore began only when the decree 
was revived by the order in the Privy Council. 
[Jwala Prasad and Kulwant Sahay, JJ.). SOMAR 
Singh v. Mt. Premdei kuer. 79 I. C. 794= 
3 Pat. 327=5 P. L. T. 21 = 1924 P. H. G. C. 105= 

A. I. R. 1925 Pat. 40. 

Any party can execute. 

After decree it is open to any party to a suit to 
whose interest it is that further proceedings be 
taken, to initiate the supplementary proceedings; 
but in the ordinary case it is the plaintifi who moves. 
[Lord Phillimore). LACHMl NABATAN v. BAL- 
MUKUND MARWARI. 81 I.C. 747=5 P.L T. 623= 
35 M.L.T. 143=5 h R P C. 171 = 20 M-L W. 491 = 
4 Pat. 61 = 51 I.A. 321 = 22 A.L.J. 990= 
26 Bom. L R. 1129 = 40 O.L.J. 439= 
29 C.W.N. 391=1924 M.W.N. 707= 
A.I.R. 1924 P C. 198=47 U.L.J. 441 

• 

— The Court executing the decree must take the 
decree as it stands and has no power to go behind 
it or entertain an objection to the legality of the 
decree. The terms of S. 74 of the Contract Act are 
not applicable to a decree. (Daniels and Dalai, 
JJ.). Raghunand Prasad v. Ghulam alauddin. 

79 I.C. 916=46 All. 571 = 22 A.L.J. 464= 
6 L.R.A. Ciy. 356=A.I.R. 1924 All. 689. 

Any party can apply for execution. 

There is no foundation for the principle that 
only the successful appellant can execute the order, 
unless such restrictions can be inferred^ from the 
act'n:.! language of the decree or order itself. 17 
; 26 M.' 426, Diet, [Oldfield and Devadoss^ 


DECREE — Ex-parte. 

JJ.). Balusami Iyer v. venkataswami 
Naicken. 75 I. C. 219 = 32 M. L. T. 249= 

A. 1. R. 1924 Had. 95 (b). 

Parties — Purchasers of mortgaged properties- 

are proper parties. 

Purchasers of one of several mortgaged proper- 
ties are representatives of judgment-debtor mort- 
gagor and are proper parties in execution of mort- 
gage decree against the particular property though' 
they were not parties to the mortgage suit. (Das 
and Adami, JJ.). DHAROHAB SINGH v. RAM 

Prasad Narain Sahai. 72 I. C. 862= 

1 Pat. L. R. 139 = A. I. R. 1924 Pat. 367^ 

of deceased in the hands of defendants — 

Inalienable property — Defendants object to execution 
against such property . 

Where a decree is passed against such assets o£; 
the deceased vendor as had come into the hands- 
of his representatives (defendants), if an attempt 
is made to execute the decree against inalienable 
property the defendant will be at liberty to object 
to such execution. (5f«ari. J.). EALI DIN v. 
Madho. 77 I. C. 862= A. I. R. 1923 All. 169. 

—In executing a decree the executing Court must 
be within the four corners of the decree itself. 
(iV. R. Chatterjea and Richardson, JJ.). MAHABAJ 
Kumar Soshi Kanta achabji Chowdhuei v. 
Raja Sarat Chandra Roy Chowdhubi. 

77 I.C. 167=35 C.L.J. 339^ 

Civil P.C.. 0. 21, M. 15— Exact conte7its of 

decree must be proved before execution can be ordered. 

It is necessary to prove the exact contents oi the 
decree, which is alleged to have been passed, before 
ordering execution. (MacColl, A.J.C.). MaUNG CHIU 
U v. Maung THA KU. 77 I.C. 258=4 U B-R. 135= 

A.I.R. 1923 Rang. 113. 

Transfer of Property Act, S. 10— Accession 

after mortgage-decree for sale « passed — Accession 
cannot be sold for the benefit of the mortgagee — Decree 
— Execution. 

Executing Court has to sell the property speci- 
fied in the decree to be sold for the satisfaction of 
the decree obtained by the mortgagee. There* 
fore where a mukarraridar mortgages his mukarrav' 
right and the mortgagee obtains a decree on tho 
mortgage for sale of tho mortgaged property, tho 
decree-holder cannot in execution of the decree 
sell tho brah^nottar right which had been subse- 
quently acquired by the mortgagor in the propertyt 
5 Cal. 198 (P, C.), 2^/. (Jwala Prasad and Ross, JJ.). 
Habadhan CHAKERVERTY V. Habgobind Dutta. 

63 I.C. 552=2 P.L.T. 665=6 P.L.J.347= 

A.I.R. 1921 Pat. 188. 

! Civil P. G., S. 87— In general, appellate decree 

is the one to be executed — Execution — Finality of. 

In general, the rule must be that the Appellate 
Court’s decree, if properly drawn, is the sole decree 
to be executed in the case but there may be cases in 
which that general and ordinary rule cannot and 
should not be invariably enforced, and in particular 
circumstances it may be incumbent upon to the 
Courts to permit execution of tho decree of the 
original Court. 14 M.I.A. 465; 6 Beng. L.R. 52; 
13 Cal. 13; 11 All. 267 P.B. ; 89 Cal. 925; 39 Bom; 
175 Foil. (Robinson, C.J. and Duckworth, J.).S.C'. 
Dab Gupta v. The Burma Railways Co., Ltd* 
11 L.B.R. 163=A.1.R. 1921 L. B. 37 (d>. 

— Ex-parte. 

- Setting aside — Fraud — Hon-seryice of s«wi- 
mons proved — Court can go into merits of originok 
claim. 
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DECRBB— Ex'pavt* 

In proceedings to set aside an ex parte decree on 
the ground of frandnlent suppression of sununons, 
if the Court comes to the conclusion that the sum" 
mons was not in fact served upon the defendant, it 
is at liberty to examine merits of the claim on 
which the ex parte decree was passed; A.I.R. 1923 
pat. 827, Bel. on. (Boss and Fazl AH, JJ.). 
GOBINDJEE MADHAVJEE V. C.J. SMITH. 

IIS I.C. 698=A.1.R. 1928 Pat. 568. 

•Ex parte decree set aside — Plaintiff in original 


■:4 / 


can have his suit re-heard. 

The setting aside of the ez parte decree on the 
ground of fraud entitles the plaintiff in the origi- 
nal suit to have his suit re-heard. It may be that 
in order to determine the question as to whether 
fraud had been perpetrated, the Court may go into 
the question as to whether there was any founda- 
tion for the suit; but this question could be gone 
into only incidentally for the purpose of coming to 
a finding on the proper issue in the case, namely, 
that of fraud A.I.R. 1924 Pat. 758; 2 Cal. 184 (P.C.). 
Appl.; A.I.R. 1928 Pat. 327, Expl. and Dist. (ATul- 
vantSahay, d.). LALJI THATHEBA v. GANQA 
THATHEBA. 104 I.C. 137=9 P.L.T. 1- 

A.I.R. 1927 Pat. 396. 

Setting aside— Defendant applying for setting 

aside ex parte Small Cause Court d^ree on the ground 
of fraud— Application dismissed for failure to comply 
ioith conditions imposed by Court — Separate suit far 
setting aside decree on the same ground « barred — 
Bangoon Small Cause Courts Act, Sch. I, B. 78. 

Where the defendant against whom an exparte 
decree is passed has already moved the Small 
Cause Court for the purpose of setting aside the 
a; parte decree on the ground that summons was 
not tendered or served on him and has been given 
an opportunity of establishing his case and he by 
non-compliance with the condition imposed by the 
Small Cause Court failed to get an adjudication on 
that point in that Court it is not open to him to 
bring a separate suit for setting aside the decree 
on the same allegations. (Chari, J.). M. A. 
MAisTBT V. Abdul Aziz Rahamak. 

101 I.C. 434=5 Rang. 46= 

• A.I.R. 1927 Rang. 130. 

, parte decree based on false claim or perjur- 

ed evidence cannot be set aside without fraud. 

parte decree cannot be re-opened except on 
as an extrinsic collateral fact 
▼Jtiatang the proceedings in which the decree was 
Obtained' and U is not sufficient to allege that it 
was obtained on a false olaim. Even if an ex parte 
decree is obtained on perjured evidence, it cannot 
wide on ^at ground. 48 Mad. 881, .4©pf. 

^ -dddtsim, //.). Commercial 
SYNDICATE V. Co-OPEBATIYB BANK. 92 I. C. 322= 

6 Lah. 312= A.I.R. 1926 Lah. 96. 

• Fra^^Absmce of service is not sufficient 

^enddnVs knoioledgd miiit beproved. 

'A*n»paf* debrdeAoannot be vacated on the 
ground of fraud unless it is proved that there was 
a fraudulent suppression of summons or that the 
dwm of the plaintiff was false to hia knowledge. 

Mere non-semce IS not ia sufficient ground for.a 

emt to set aside a decree.. Arl^R, Patna qqi 
W i62 1.O. 694, itei. w. (iwiXiorTjlTto dS 

f<^Plea<*hat aKrtt wca 
amb^has been ' deoteed^jafttr-'ooniaftt. nw a 

*»80!MlBSrWed!d4o*etf dAUbUah- 


DECREE— Ez-parte 

ed that summonses were served on the defen- 
dants, in a suit to set aside the decree, a plea that 
the claim on which the decree was based was frau- 
dulent cannot be raised. (Greaves and Muherji, JJ.). 
NALINI KANTA MUKEBJI V. HABI NIKARI. 

86 1,0.779=29 C-W.N. 325=41 C.Ij.J. 281= 

A.I.R. 1925 Cal. 663. 

Civil P. C., 0. 9, B. 19— Dismissal of applica- 
tion under 0. 9, B. 13 which alleged fraudulent 
information by applicant's if ukhtar in collusion with 
plaintiff bars a suit. 

Where an application to set aside exparte decree 
on the ground of wrong informatioil about the date 
by the applicant’s mnkhtar was dismissed. 

Held, no suit will lie to set aside the decree on the 
ground of fraud in that the Mukhtar in collusion 
with the plaintiff wrongly informed him of the date 
since that matter was already decided on the appli- 
cation though the information given by the 
Mukhtar was fraudulent. (Dawson-ifiller, C J. and 
Uullick, J.). MaHABIB PbASAD CHOUDHBY v. 
Chhedi Singh. 81 I.C. 1035=1924 P.H.C C. 155= 

A.I.R. 1924 Pat. 769. 

■Fraud — When plaintiff was present in the 


previous suit he must prove fraud in relation to pro- 
ceeding in the previous suit but where he was absent 
and suit had no foundation, suppression of summons 
may be presumed to be deliberate. 

Where there was appearance by the plaintiff in 
the former suit, but in which the plaintiff never- 
theless contended that the deoree in the former 
suit was obtained by fraud : 

Held, that clearly if summons was served on the 
plaintiff in the former suit it could not be urged by 
him that there was initially an attempt to prevent 
him from making his defence. Consequently the 
endeavour to induce the Court to examine the pro- 
priety of the previous judgment must fail unless 
the Court is satisfied that there was some fraud in 
relation to the proceedings of the suit. This prin- 
ciple has no bearing on the case in which there 
was an attempt to prevent the plaintiff from mak- 
ing his defence. The failure to serve summons on 
a defendant may be accidental or deliberate ; and 
where the Court finds as a fact, that there was no 
foundation for the suit itself, it ia open to the 
Court-to hold that the suppression of aummona 
was deliberate with the object of anatohing a deoiea 
from the Court in the absence of the defendant. 
(Das and Macpherson, JJ.). JANEI KUER v. 
Thakur Rai. 75 I.C. 343=1923 P.H.C.C. 336= 

3 P.L.T. 37=A.I.R. 1924 Pat. 241. 

•Civil P. C., S. 96 and 0. 9, B. 18 — In appeal 


from ex parte decree, question of service of summons 
cannot be considered which can be eomndered only 
under 0. 9. 

In an appeal from an deoree, the only 

qneation with which the appellate Court ia ordi- 
narily oonoemed is whether the evidence on the 
record is sufficient to support that deoree, and that 
the question of due service of summons ia the sub- 
ject-matter not of an appeal from the decree but of 
the apecial proceeding under 0. 9. (89 All. 148 and 
27 Cal. 788, Foil. (Young, Offg. C.,J. andCarr, J.). 
Raj Chandra dhab v. Messbs. k* d, 0. c. ray. 

79 I.C. 506=2 Bap. L.J. 282= 

2 Rang. 108= A.I.R. 1924 Rang.* 137. 

—Fraud alleged must be extraneous to the points 
already decided— Non-service of process m not such an 
extraneous fraud. 

• Plaintiff brought a suit to set aald'e the dewee 
patBeU agiinbt him In Small Cause Court, Rangoon 
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DECREE — Ex'parte 

on the ground that the decree 'which was an ex parte 
decree was obtained by means of false evidence and 
also because the summons in the said suit was 
never tendered to him and the afi&davits of the 
identifier and that of the process server as to the 
service of the summons on the plaintiff were false ; 

Held : that the fraud necessary to set aside a 
decree upon the ground of fraud must be fraud 
extraneous to everything adjudicated upon by the 
Court and not any fraud already dealt with by the 
Court, that this fraud 'was not so extraneous and 
therefore the suit was not maintainable. 

It is not open to another Court to entertain a suit 
to set aside a decree when the sole point is whe- 
ther the Court was wrong in believing the evidence 
called before it. This is not a case of fraud ex- 
traneous to the trial. {Beasleys J.). K. E. MUSTHAN 

V. Babo Mohendba Nath Singh. 

76 I.C. 794=1 Rang. S00=A.I.R. 1924 Rang. 119. 

Setting aside— Fraud — No suppression of sum- 
mons — Plaint making incomplete statement of law — 
No fraud is constituted thereby. 

- 'In a suit to set aside decree ex parte on the 
ground of fraud, when there is no finding that 
there was fraudulent suppression of the summons 
at the instance of the defendant (who was a plain- 
tiff in the orginal case) even though the summons 
was not served on the plaintiffs (defendants in the 
original case) the decree cannot, be set aside. An 
incomplete statement of a proposition of law in 
the plaint does not constitute a fraud on the 
part of the plaintiff. (C. C. Ghose and Panton, JJ.). 
MAHADEB PROSAD KANARIA V. SIAHABIB PROSAD. 

76 I.C. 767=A.I.R. 1923 Cal. 569. 

— The present plaintiffs who were defendants in 
the former suit were prevented by contrivance of the 
plaintiffs in that suit from placing their case before 
the Court and the Court was misled into making a 
decree in favour of the plaintiffs. 

Held : that the decree was a fraudulent one and 
there was no question of obtaining a decree by 
perjury. {Chatterjee and Pearson, JJ.). THE 
INDIAN Provident Co., Ltd. v. Govinda Chan- 
dra Das. 65 I.C. 318=27 C.W.N. 359= 

A I R. 1923 Cal. 425. 
■ ■ Court finding in later suit that summons was 
not served on defendant in former suif — No fraud ij 
established thereby — Fraud — Ctuil P. C., S. 11. 

The main allegation in this suit was that the 
defendant I did not receive summons in the previ- 
ous suit and that the ex parte decree was got frau- 
dulently behind his back. The evidence discussed 
by the Judge was only the evidence of the service 
of summons. The finding was non-service. 

Held-, that is not evidence of fraud and the 
dogmatic statement that the previous decree 
was obtained fraudulently does not amount to a 
proper finding that the decree has no effect 
because of fraud. If there is nothing to indicate 
that the Court which tried the first suit had not 
satisfied itself of the service of summons it must 
be presumed that the Court was satisfied before 
the decree was made. (i2os$, J.). HARNARAIN 
Pandey V. Nanda Keshwar PANDE. 71 I.C.573= 

1 Pat. L.R. 127=A.I.R. 1923 Pat. 406. 

— A suit to set aside an ex parte decree on the 
ground of fraud cannot succeed unless it is proved 
that there wag fraudulent suppression of gammons 
or that the claim of the defendants was false to 
their knowledge. {Teunon and Newbould, JJ.). 
PANNALAL KUTHARl V. TARA KANTA EARMAKAR. 

63 I.C. 778 (Cal.). 


DEGREE— Finality of — Consent decree. 

— An ex parte decree is final till it is set aside 
by the first Court or the Appellate Court decree. 
{Le Rossignol, J.). ABBAS KHAN v. NURKHAN. 

60 I.C. 496. 

Cii'il P.C., S. 11 — Fraud is ground for setting 

aside decree but question can be res judicata — Decree, 
setting aside. 

Although a decree can be set aside on the ground 
of fraud, if the question has already been agitated 
between the same parties and decided by a Court 
of competent jurisdiction the matter is res judicata 
and cannot again be re-opened between the same 
parties in a subsequent suit. 29 Cal. 895 (P.C.), Diet. 
[Dawson iTiller, C.J and Ross, J.). JANGAL CHAD- 
DHRY V. Laljit PASBAN. 60 I.C. 124= 

6 P L.J. 1 = 1921 P.H.C.C. 3= 
A.I.R. 1921 Pat. 12. 

— Finality of — Amendments. 

Amendment by striking off a wrong representa- 
tive's name in execution proceedings is not 
I amendment of the decree nor does it affect the 
limitation with respect to other parties. {Richard- 
son and Page. JJ.). Narain DASDUTT v. BANKU 
Behari GH.\TT0PADHAYA. 78 I.C. 1001= 

A I R. 1925 Cal. 213 (a). 

— Finality of — Consent decree. 

Decree ts binding until set aside and cannot 

be ignored like conveyance — Consent decree or decree 
on award is equally binding. 

In a case of conveyance or an instrument no one 
is bound to sue to rescind a void conveyance or 
instrument although he may, if so advised, do so. 
But where there is a tribunal having jurisdiction 
and there are parties over whom that jurisdiction 
is exercised and the Court has issued its decree, it 
is not open to anybody to treat that decree as a 
nullity. On the contrary it must be taken, until 
it is set aside by due course of law, to be valid 
being in effect the command of the sovereign power 
which regulates the relation of the parties to the 
litigation and to the others. This rule applies 
even to decrees passed with consent or on award. 
{Kennedy. J. C. and Raymond, A.J.C.). PEVANBHAI 
V. THAOOMAL PANJOOMAL. 88 1 C. 744= 

A.I.R. 1926 Sind IS. 

Consent decree is not to be varied ex cept by 

consent. 

A consent decree cannot be varied except by 
consent. 16 Bom. L. R. 668, Foil. {Baker, J.C.). 
GANGARAM V. GANPATRAO. 88 I C. 135= 

A.I.R. 1925 Nag. 361. 

— ■ Compromise decree cannot be challenged on the 
ground of discovery of fresh evidence. 

A compromise once embodied in a decree is 
merged in the decree and it cannot be challenged 
in review on the ground that fresh evidence has 
been discovered, unless such discovery before 
judgment could not reasonably bo expected. {Le 
Rossignol, J.). GHULAM NABI v. BA8HESHAR MAD. 

74 I. C. 603=4 Lafa. L. J- 298= 
A.I. R. 1922 Lah. 407. 

If once passed fresh action to set it aside is neces" 

sary. 

If a compromise decree has once been passed and 
entered, a fresh action is usually necessary to 
have the compromise set aside. Although before 
that is done, there is power for the Court to refuse 
to put its seal on what has been done under some 
misapprehension as to the true state of affairs. 
{Heaton, A. 0. J. and Marten, J.). JAMSHBDJI 
NAOROJI V. SOBABJI NAOBOJI. 85 1. C. 604= 
26 Bom. L. R. 1187= A. I.R. 1921 Bom. 414. 
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decree— P luality of— Effect of. 

—Finality of— Effect of. . , 

-O nce a decree is passed the swt cannot be dis- 
missed unless the decree is reversed on appeal— Any 
party can apply to have it enforced. 

Alter a decree has once been made in a suit, the 
suit cannot be dismissed unless the decree is 
reversed on appeal. The parties on the making of 
the decree, acquire rights or incur liabilities which 
are hxed, unless or until the decree is varied or set 
aside. After a decree, any party can apply to have 
it enforced. A. I. R. 1924 P. 0. 198. Foil. {Mukerji, 
V.). NILKAMAL V. KAUAKSHYA Charan. 

109 I. c. 67= A. I. R. 1928 Cal. 539. 
— A decree of the Civil Court stands unchallenged 
unless by appeal or otherwise it is set aside. But 
a decree does not go beyond the limits to which it 
ds confined by the question which is in dispute and 
is thereby decided and by the words in which 
ihat matter is decided. (Ross and Wort, JJ.). LAL 

•Govind Nath v. Lal Mahesar Nath. 

1181. C. 135=7 Pat. 388=10 P.L. T. 854= 

A. I. R. 1928 Pat. 244. 
—Finality of— Ex parte decree. 

—An parte decree is just as binding as any other 
•until it is set aside. [Wallace, I.). Thiruven- 
-OADAM UAUMAD V. CHATHAMECARA AUMAD. 

114 1. C. 230=A. I. R. 1929 Mad. 89. 
—Finality of— Fraudulent decree. 

No re-hearing is allowed at the instance of 

-decree-holder. 


If a decree obtained by decree-holder is a frau 
^ulent decree the decree*holders are not entitled t 
have the suit re-heard. (i)as and Bucknill, JJ. 

Bamodab Prasad v. Ram Sarup Kumab. 

71 1. C. 843=4 Pat. L. T. 102^ 
1923 P. H. 0. C. 137=1 P. I>. R. 292: 

A. I. R. 1923 Pat. 32' 


—Finality of— leaYe to appeal. 

-Review order challenge and set aside—Oric 

Sat ATiAtL fyt /hnfTkMt 


tial order open to appeal. 

On 3rd November, 1917, an appeal was accepted 
and the suit as^ instituted was dismissed by the 
“Order of a Division Bench. An application for 
aeave to appeal to the Privy Oounoil was duly pre- 
sented within time and on the same day an appli- 
■^tion for review was made. This latter appli- 
^tion was accepted and eventually the origiLl 
order passed on the 3rd November, 1917, was 

decreed in full. Prom 
S th« ^ in review an appeal was presented 

^ the Mvy Council, who , held that the review 
^as not competent, and that the order of the Srd 
November, 1917, be restored. 

application for leave to appeal to 
Riy Council by the applicant for review wm 

still ftlivd dud hsd sidrsly tiAAn in 

pended »nua8ti“ 7^1 C lone neri'd' I" d 
therefore leave would ho ersnted to hJ.r.v 

^o/or ™ K® J-J l*^ R 

I ttM Lah. 728. 
of-Poriod of flUhg appeal. 

of meal . 

iherefrom has eiepiredi^'^ mi n,, ^ 

againatothat adebrae has' 


DEGREE— Finality. Of— Suit on. 

of being challenged by an appeal, and, therefore, 
during that period it cannot be said that the decree 
has become final, or, in other words, has become 
unassailable: 1 All. 293 and 8 All. 134, Diss. from: 
(1881) A.W.N. 165: 1 All. 182; 7 All. 107; 5 A.Ij.J. 
ISGaudA.I.R. 1926 All. 291, [Igbal Ahmad 

and Kendall, JJ.). SanomAN SINGH v. RAJA RAM. 
103 I.C. 457=25 A.L J. 809=A.I.R. 1927 All. 848. 

— ^Finality of— Powers of Court. 

Order without jurisdiction, can't be treated as 

nullity by the same Court. 

An order without jurisdiction passed in 
a suit which the Court had jurisdiction to entertain 
and try, cannot be treated as a nullity by the same 
Court in subsequent proceedings. [EuTnarastoami 
Sasiri, J.). ABDGE WAHAB v. ROKIA BIBI SAHIBA. 

73 I.C. 903=A I.R. 1924 Had. 406. 

' — Civil Court decree — Criminal Court cannot 

question. 

Whether a Civil Court decree was properly 
passed or not is matter with which the Criminal 
Court is not concerned. The decrees stand and 
until they are sot aside they must be treated as 
good decrees. [Ross, J.). TUFANI LAL v. ilT. BIBI 

Umatul Rassool. 5 P. L. T. 535= 

1924 P. H. C. C. 244= A. I. R. 1924 Pat. 765. 

—Finality of— Presumption of correctness. 

A person challenging the correctness of a decree 
must prove that it was without jurisdiction. 

(RossW Wort,JJ.). Chota Nagpur banking 
Association v. Ramakhya Narain Singh. 

109 I. C. 306=7 Pat. 341= 
A. I. R. 1928 Pat. 431. 

—Finality of— Right of suit. 

Suit to recover money recovered under subsisting 

decree does not lie. 

It is clear and settled law that money recovered 
under a decree or judgment cannot be recovered 
back in a fresh suit or action whilst the decree 
or action under which it was recovered remains 
in force, but this rule of law rests upon this 
ground, that the original decree or judgment must 
be taken to be subsisting and valid until it has 
been reversed or superseded by same ulterior 
proceeding. If it has been reversed or superseded, 
the money recovered under it ought certainly to 
be refunded, and is recoverable either by summary 
process or by a new suit or action. The true 
question, therefore, in such cases is, whether the 
decree or judgment under whioh money was 
originally recovered has been reversed or super- 
seded. [Lord Carsqn). NaoannA t>. VENKATA- 
patya. 76 I. C. 594=21 A. L. J. 726= 

1923 M. W. N. 854=48 Had. 895= 
50 I. A. 301=28C. H . H. 568= 
28 Bom. L. R. 1200=18 H. h* W. 913= 
33 H. L. T. 262=39 0. L. J. 312= 
A. I. R. 1923 P. C. 167=45 H. h. J. 657. 

—Finality of— Suit on. 

'—Decree not acted upon for long time — Suit 
based on the decree— Court should grant relief on the 
oasis of decree. 

■ Plaintiff obtained an ex parte decree for con- 
firmation of possession over certain land but did 
not execute it. After the lapse of some years he 
brought another suit for confirmation ox in the 
alternative fox possession of the same land and 
relied upon the previous decree. The lower Courts 
mused to give effect to the decree on the ground 
that It was not acted upon and that the plaintiff 

could , not rely .mpon it aften-snoh a long timoa^ 
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DECREE— Finality of — Snlt on. 

Thev went Into the qnestion of title and dismiss* 
ed the claim. On second appeal : 

Held: that the previons decree could notecase 
to have effect unless it was set aside, that the 
lower Courts were in error in going into the ques- 
tion of title again and that the plainti0’s suit 
should have "been decreed on the production of 
the decree, especially when the defence was found 
to be baseless. (i?os5, J".). Jhumak Singh v. 
Mahindba Singh. 71 I. C. 560= 

A. I. R. 1924 Pat. 165. 

Civil P. C.. S. 47 — Execution of decree harred 

— Suit upon decree cannot be hrounht. 

Where in a pre-emption suit according to a 
compromise decree, plaintiff is to obtain posses- 
sion of property if he pays a certain amount within 
a particular time but in case of default the suit is 
to stand dismissed, the plaintiff pays the requir- 
ed amount within the specified time but does not 
obtain possession either through Court or private- 
ly, and after the lapse of the period of limitation 
for the execution of the decree files a fresh suit for 
the possession of the property, such suit should 
be held to be barred under the provisions of 
Section 47 of the Civil P. C. Case-law discussed. 
14 A. L. J. 102, Biss. from. (Sulaiman and Gokul 
Prasad, JJ.). Ramanand v. Jai Ram. 

59 I. C. 632=43 All. 170=A. I. R. 1921 All. 369. 

—Finality of — Unnecessary finding. 

Isstie wrongly framed and decided is binding. 

Where the third mortgagee sued second mort- 
gagee and claimed priority by subrogation due to 
discharging first mortgage and second mortgagee 
simply asserted his mortgagee rights and pleaded 
for discharge but an issue as to second mortgage 
being genuine was wrongly framed and decided 
against him while the decree exempted expressly 
only the rights of other defendants. 

Held : the decree destroyed the rights of the 
second mortgagee though plaintiff failed to prove 
priority by subrogation and the decree only pur- 
ported to pass the right of the mortgagor 
on date of third mortgage but this des- 
truction of rights applied only to property with 
respect to which second mortgagee specifically as- 
serted his rights and not other property though 
covered by the same second mortgage. {Spencer and 
VenkatSubba Bao, JJ.). P. SAMI GUBUKAL v. 
Thibu Pathtta Pillai. ' 72 I.C. 798= 

18 M.L.W. 288=A.I.R. 1924 Had. 193. 

— Finality of— Wrong decree. 

Decree wrong but not challenged by the party 

concerned — Cannot be challenged for him by any one 
else. 

Nanhe and Teja were brothers who together form- 
ed a joint family. They owned an ancestral house. 
On the 4th February, 1908, Nanhe mortgaged the 
whole house to Tika Ram. Tlka Ram sued on his 
mortgage and got a preliminary decree for sale in 
1912. Before Tika Ram could get an order for sale 
under 0. 34. E. 5, Teja the other brother brought a 
suit to avoid the mortgage on the ground that 
Nanhe as a member of an undivided joint Hindu 
family could not make a valid mortgage of the an- 
cestral house without his consent and in the ab- 
sence of legal necessity and for a declaration that 
the house could not be sold under the mortgage 
decree. The suit was decreed on January 4th, 1913. 
Thereupon Tika Ram abandoned his rights under 
the mortgage and asked the Oonrt then seized of 
the execution proceedings to pass a decree under 
O. 84, B. 6 and that was done. The effect of that 


DEGREE— Form of. 

was to give Tika Ram a simple money-deoreo 
against Nanhe. Nanhe was a party to these- 
proceedings, but he did not contest the applioatiou 
nor did he appeal from the order passed. In 
execution of that decree the right, title and 
interest of Nanhe in the house in suit was put up- 
for sale and was purchased by Tika Ram who then 
brought a suit for partition for half the house on 
the allegation that Nanhe’s right, title and interest 
in the whole house amounted to half. Teja having- 
failed to set aside the sale in the execution 
department filed a counter-suit for declaration 
that the execution sale in favour of Tika was 
invalid and that he (Tika Ram) was not entitled- 
to partition the house. 

Held : that the Court passed an order which it 
should not have passed having regard to the provi- 
sions of the Code. But it was seized of the execu- 
tion of the case and it did pass that decree. 
Whether right or wrong that decree not having 
been challenged by Nanhe, the party concerned 
and any one who stands in his shoes as Tika Ram 
does in this case, cannot go behind it. Tika Raxa 
although in the inception his title was impeach- 
able, has now acquired an absolute title which is' 
good against all the world and therefore good- 
against Teja. (25 Bom. 337 (P.C.), Foil . ; 18 A.L.J. 
628. (Walsh and Ryves.JJ.). Teja v. TIka. 

Ram. 77 I-C. 37=46 All. 32=21 A.L.J. 754= 

4 L.R.A. CiY. 522=A.I.R. 1924 All. 225. 

— A wrong suit followed by a wrong decree does- 
not bar a correct suit. (Ramesam and Jackson, JJ .). 
AMMAKANNU ATI V. MUBUQAYYA OdAYAB. 

83 I.C. 324=20 M.L.W 207=1924 M.W.N. 623= 
47 Had. 850=A.I.B. 1924 Mad. 716 = 

47 H.L.J. 85. 

— Form of. 

Judgment in subsequent suit setting aside 

decree in previous suit so far as interest of plain- 
tiff in subsequent was concerned — Proper 

form of decree is merely to declare that decree in pre- 
vious suit is not binding on plaintiff. 

Where in a subsequent suit the judgment pur- 
ports to set aside the decree in a previous suit so 
far as the interest of the plaintiff is concerned the 
proper form of the decree is merely to declare that 
the decree in the previous suit is set aside as not 
binding on the plaintiff. It is not further neces- 
sary to state that the prior suit would be le-oponed/ 
and gone into on the merits ; 2 Cal. 184 (P.C.) 

35 All. 487 (P. C.) ; 28 All. 685 (P.C.) and 36 Mad. 
295 (P.C.), Rel. on. (Anantakrishna Ayyar, J.)» 
Pdllamma GARU V. SATYANARAYANA. 

A.I.R. 1930 Had. 740. 

Suit by two sons to recover possession of joint 

family field sold by father — Finding that part only 
of consideration for sale binding on sons — Decree 
should be passed directing delivery of possession of 
whole field by vendee on payment of 2-3rd considera- 
tion found proved for necessity and should contain 
declaration that vendee has acquired l-Zrd share of. 
father and is entitled to obtain possession thereof in 
suit for partition. 

If in a suit brought by two sons to recover pos- 
session of the ancestral joint family field sold by 
the father, it is found that a part only of consi- 
deration. being an antecedent debt not incurred 
for any immoral purpose, is for legal necessity and 
that the other part not being for any legal purpose 
is not binding on sons, the decree should be pass-' 
ed to the effect that on payment by sons to vendee 
of a sum representing their 2/8rd share and not the 
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DECREE— Form of. 

enticd part of oonsideratioa found proved for 
necessity within a certain time, the vendee shall 
deliver possession of the entire field and the 
decree should also contain a declaration that 
vendee has acquired l-3rd share and interest of 
father and is entitled to obtain possession thereof 
in a suit for partition : A.l.R. 1929 l^ag. 60, Rel, 
on; A.I.B. 1924 Nag. 109, Bef. [Suhhedar, A. /. C.), 
SUBAJMAL V. BAPUBAO. 121 I.C. 43= 

A.I.B. 1929 Nag. 311. 
-—Giving of money-decree for immovable pro- 
perty is wrong. {Cliaj’i, /.). Maung ThtJ v. Maung 
SHWE HLA. A.I.B. 1929 Rang. 272. 

Damages — There is no preliminary decree in 

suits for damages. 

A preliminary decree which is followed by a final 
decree is unheard of in suits for breach of con- 
tract claiming damages. {Fforde and Agha Saidar, 
JJ.). Beqg Suthbbland & Co. V. Bahadub 
OHAND. 110 I.C. 177=A.I.R. 1928 Lah. 841. 


■ Decree should be drafted in elastic form so oi 

to make substantial justice to all parties to the lifiga 
tion. 

Agha Haidar, J. — Decrees, as a rule, should nol 
be drawn up on the model of a steel-frame and it i« 
always desirable that the Court, under its inhereni 
powers and in order to give full efieot to its deci' 
sion, should frame its decree in such an elastic 
form as would define the respective rights and 
liabilities of the several parties to the suit and thus 
to do substantial justice between all those who arc 
concerned with the result of litigation. (Shadilal 
C. J ^roadway, Tek Chand, Jai Lai and Age 
Haxdar, JJ.), SANT SiNQH v. GULAB SiNGH. 

114 I.C. 417=10 Lah. 7=11 L.L.J. 317= 
30 P.L.R. 453=A.I.R. 1928 Lah. 572 (F.B.) 

Where the plaintifi paid Rs. 100 to the defen- 
dant on a contract to sell him cotton which the 
defendant was alleged to have broken and therebj 

caused him a loss of Rs. 100 and it was held that 

5 broke the contract, thereby causing 

the defendant a loss of Rs. 40 and the plaintifi'! 
amt was dismissed but that dismissal gave the 
defendant not Rs. 40 but Rs. 140 as damages. 

V that the decree should have been for the 

{HalUfax,A.J.C.). RampbATAP 
^WBWAL V. Govind Bari. io7 I.C. 824. 

i ^Undani 

Court 

resneot^As agAinst two, defendants with 

CHANDBA ‘S!? PARESH 

-j 

Sor damages. should not he passed in suit 

Jo PTenin favouToTaiatdtfMdmr' 

thfi necessary Conrt-feM 7 ® 

0onieU Md Neave JJ\ WiL^* 

aw m 'mo=22 

All. 88i. 
^tilaimed^Decree 
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DECREE— Form of. 

In a suit, in which no relief for possession baa 
ever been asked, a formal decree directing the 
plaintifis to be restored to possession whether con^ 
ditional or otherwise, cannot and ought not to ba- 
passed. 

Per Wahh, J. :— There is no reason when- 
an appellate Court is seized of the whole matter 
why it should hold itself prevented from making- 
such orders as are necessary to terminate the con- 
troversy and to do justice between the parties, and 
why it is not competent to High Court in appeal to» 
decree that possession to the sons which they have 
wrongfully been deprived of subject to their doing 
equity by discharging the antecedent debt which, 
alone could support the transaction. (Piggottand 
Walsh, JJ.). GOVIND DASS v. RAM CHARAIF 
LONIA. 68 I. G. 307= A. I.R. 1923 All. 235. 


Belief not asked for—C. P. C,, 0. 7, R. 7 — 

But facts pleaded in plaint which would coeer the- 
relief— Court can grant the relief though not prayed 
for— Practice. 

Where the plaintiff landlord in a suit for royalty 
and arrears of rent against tenant claimed a decree 
for ejectment and immediate possession and also- 
for money due and set out in the plaint facts whicln 
showed that he was entitled to another relief also„ 
namely, sale of the lease-hold property; 

Held', that a decree for sale of the lease-hold pro- 
perty, though not specifically asked for, was with-^ 
in the scope of the suit as framed. The facts which* 
sustain the relief granted are pleaded and not 
traversed and though there was no prayer for gene- 
ral relief, the Court can always give general or 
other relief as it may think just. (Dawson-Miller,. 
C.J. and Foster, J.). SATYATARAN CHOtJDHRY v. 
Jyoti Prasad Sinha Deo. 76 I. C. 940=- 

1923 P.H.C.G. 153=6 P.L.T. 330=> 

. A.I.B. 1923 Pat. 386. 
— —^Belief cannot he given on basis not raised by 
pleadings or issues. 

Where no question of the losses being caloulatedL, 
at the rate fixed by the panchayat arose on tha 
pleadings. 

Held : a decree for an amount calculated. 
At the rate is irregular. (Jlfaritneau, J.). Firm. 
Shtb Lal V. Firm Hari Ram Chhadami. 

67 I.C. 959=5 P.W.R. 1923= 
A.I.B. 1922 Lah. 408. 

Suit by minor to cancel bond taken from hiim 

— Decree, form of. 

In plaintifi’s suit for cancellation of bond on tha 
ground of minority it was decreed. 

That the plaintiff's claim be and is hereby de- 
creed, bt^ the defendant shall have the right ta 
recover Rs. 6,000 from the plaintifi’s property 

Held', the decree though unusual could not be 
changed. If an order was made that the plaintifi 
must pay to the defendant Rs. 5,000 otherwise the 
suit will stand dismissed, the result might be thab 
me plaintifi’s suit would be dismissed, but if tha 
defendant attempted to recover his money ha 
would be met by a res judicata that the plaintifi ia- 
a minor and his suit would fail. [Simpson, A.J.C.). 

Muhammad anwae khan v. Jhanda Singh. 

69 I.O. 888=9 O.L.J. 404= 26 0. 0. 237=- 

A.I.B. 1922 Oadh 271. 

— ; — 'Decree must bs confined to subject-matter of 

I 


A decree vhichgoes beyond the subjeot-mattter o£ 
toe suit IB unjustified by law and must be set aside. 
^e Rosstgnol, J.). BHOWANI MAL u. Sardar 
khan. 8 L.L.J. 42i=A.I.R. 1921 Lah. 189. 
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DECREE— Form of. 

Conditional decree can he passed. 

Courts of Justice are at full liberty to pass condi- 
tional decrees to suit the esigencies of each parti- 
cular case. 8 All. 149. Ref. {Wazir Hasan, 
A.J.G.). AMIR ALI U. IQBAL ALT. 

61 I.C. 312=24 O.C. 22= 
8 O.L.J. 287=A I.R. 1921 Oudh 112. 

Suit for possession — Mesne profits granted — 

Decree is not inconsistent with relief asked for. 

Where the decree is perfectly clear and there 
is no doubt about its meaning, it is unneces- 
sary to look at the pleadings in relation to it. 
Hobhison v. Dnleep Singh, (1879) 11 Ch. D. 798, 
Dist. 

Relief of irtesue profits is not inconsistent with 
the prayer for possession in plaint, except so far 
as there is a statement in the plaint that a separate 
action would bo brought. (Das and Ross, JJ.). 
SuR.u Prasad Pande v. Somra jiahto. 

68 I.C. 903=2 P.L.T. 648 = A.I.R. 1921 Pat. 430. 

Decree of lower Court affirmed. 

An appellate decree should embody so much of 
the decree of the lower Court as is intended to 
affirm, and this should avoid the necessity of 
■reference to the decree of the Trial Court. 
{Bigg, J.). LALL DWABKADAS V. BURMA RAIL- 
WAYS CO. 62 I. C. 299=10 L. B. R. 280= 

13 Bar. L. T. 173. 

— Fraad. 

Remedy against fraudulent decree lies by 

way of injunction to restrain party from executing 
decree. {Kinkhede, A. J.C.). SULTANALI y. BALAJI. 

80 I.C. 59=A.I.R. 1924 Nag. 413. 
—Every Court can treat as nullity a judgment 
■which is or can be shown to be obtained by clear 
and manifest fraud. {Twomey, G.J. and 'Robin- 
son. J.). MAUNG KYAWKKIN v. AmINUL HAQ. 

62 I. C. 53=10 L.B.R. 253=13 Bur. L.T. 198. 
— Minor. 

— ; Decree against — Guardian not vigilant of 

minor's interests—Decree is not binding on the 
minor. 

Where the guardian ad litem of the minor 
against whom a decree is passed has been guilty of 
gross negligence and laches in conducting the suit 
on behalf of the minor the decree so passed can be 
set aside:! Lah. 27 and A. I. R. 1925 Lab. 116, 

■ Ref. to. {Zafar Ali,J.). FAZALDiN v. MUHAMMAD 
Shapi. 108 I.C. 63= A. I.R. 1928 Lah. 674. 

—The question of there being no decree against the 
minors, because of want of their proper representa- 
tion in suit, can ho raised at any time, even in 
execution. {Devadoas, J.). Sami Chettiab v. 
SESHA IYER & Co. 113 I.C. 663= 

A. I.R. 1928 Mad. 1057. 
Major wrongly treated as minor — No acquie- 
scence — Decree is not binding on him. 

A major against whom a decree has been obtain- 
ed in a suit wherein he was erroneously described 
as a minor represented by a guardian where he has 
not acquiesced in the proceedings, is not bound by 
•the decree. {Curgenven, J.). PATI Nagamma v. 
PULAPA VEEBA8AMI. 98 I.C. 869= 

A.I.R. 1927 Had. 217. 

■ Omisaion to rely on a previous judgment for 
ptleading res judicata, is not gross ttegligence of the 
guardian vitiating the decree against the minor. 
Whore both the lower Courts found negligence 
merely from the fact that a previous judgment 
between the parties was not relied upon by the 
Court of Wards which represented the minor for 
f^he purpose of trac'.ngthe plea of res judicata. 


DECREE— Setting aside— Comppomise Decree. 

Held: that there was no gross negligence such as 
would be sufficient to vitiate the decision against 
the minor. [Devadoss, JJ.). S. AnandA Rao v. 
Vexkatadri appa Rao. 85 I.C. 812= 

1925 M.W.N. 75=A.I.R. 1925 Mad. 258= 

47 M.L.J. 700. 

Civ. Pro. Code, 0. 32, R, 8 — Decree against 

unrepresented minor-defendant, is nullity though pre- 
judice not alleged. 

A minor who was unrepresented in the suit by 
any guardian cannot be held to be bound by the 
decree passed againt him although he neither 
alleges nor proves that the decree passed against 
him is unjust or to his prejudice and though he 
regarded himself as major throughout the whole 
proceeding. 17 C.W.N. 549, Appr. Case-law dis- 
cussed. (Mukerji and Dalai, JJ ). MT. CHAMBI y. 
Tara CHAND. 82 I.C. 516=46 All. 744= 

22 A.L.J. 665 = 5 L.R.A. Civ. 502= 

A.I.R. 1924 All. 892. 
— ^Where the guardian of a miner defendant is 
guilty of negligence, the decree passed against the 
minor is not, on that account, a nullity. It is only 
voidable at the instance of the minor, and a sale in 
execution of such a decree is perfectly valid. 
(Martineau, J.) KiRPA SiNGH v. MULA SiNGH. 

63 I.C. 970. (Lah.) 


— Setting aside. 

Collnsive Decree. 

Compromise Decree. 

Effect of. 

Fraud. 

Grounds. 

Minor. 

Mistake. 

Procedure. 

Right to sae. 

— Setting aside — Collusive decree. 

— —Collusion outside Court to get decree on false 
evidence — Doubtful if 41 M. 743 applies. 

Quaere. — Whether 41 M. 743 applies to the case, 
namely, of two defendants in a suit by surety con- 
spiring outside the Court but going into the Court 
and both giving false evidence there with the in- 
tention that the defendant party of those two 
should have a decree made against him which it 
was known ho could not satisfy, with a view to 
make the surety pay an amount which was not 
really due by anybody. {Schwabe, C.J. and 
Wallace, J.). PABAMESWARA V. V. MAHEDEVI. 

72 I.C. 982=1922 M.W.N. 841 = 
A.I.R. 1923 Mad. 272. 
—Setting aside — Compromise decree. 

Fraud— One defendant not joining in com- 
promise — Plaintiff not informing the fact to Court — 
No fraud is committed. 

OmissioD on the part of the plaintifi to inform 
the Court that one of the defendants has not join- 
ed in the compromise does not constitute fraud so as 
to justify the setting aside of the decree. {Scott 
Smith and Martineau, JJ.). PANNA LAL y. 
BALWANT. 87 I. C. 250=7 L. L. j. 205= 

26 P. L. R. 196=A. I. R. 1925 Lah. 431. 

Plaintiff knowing all facts and consenting to 

decree — No fraud exists. 

If the plaintiff know all the facts and in spite 
of that allowed a decree to be passed against him 
by consent, it cannot bo said that ho had in any 
way been defrauded. {Abdul Baoof, J.). BHAGAT 
Singh v. Nikka. 88 I. C. 572=7 L. L. J. 68= 
96 P. L. R. 443= A. 1. R- 1925 Lah. 357^ 
—Where under a bona fide mistake, the counsel in 
a case entered into a compromise, and before th^ 
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decree— S etting aside— Compromise decree. 

decree ^as drawn up they wanted to withdraw 
their consent, the Court will allow it and rehear 
the matter. If the decree is signed, a fresh action 
is usually necessary to set it aside. {Heafoii, 
A. C. J. and Marten, J.). JAMSHEDJI NAOROJI v. 
SORABJI NAOROJI. 85 I. C. 504= 

25 Bom. L.R. 1137=A.I.R. 1921 Bom. 414. 

—There are exceptions to the general rule that a 
decree by consent can only be varied by consent of 
parties. (Madgavkar, A. J. C.). R.\MJI HANSB.aj v. 
H. J. CHINAI. 82 I. C. 73=19 S. L. R. 281= 

A. I. R. 1925 Sind 40. 

Setting aside restores parties to their original 

rights and Court can proceed mth original suit. 

The effect of setting aside the compromise was 
to remit both parties to their original rights and 
hence where consent decree is set aside Court can 
proceed with the original suit. iDas and Ross. JJ.). 
ASHRAFILAIi MAHTA V. SUBAJMATA MiSHRANI. 
82 I. C. 181=1924 P. H. C. C. 253=6 P. h. T. 150= 

A. I. R. 1924 Pat. 756. 

•—Setting aside— Effect of. 

Parties are relegated to position before decree. 

The effect of the cancellation of a decree is that 
the parties are relegated to the position they occu- 
pied before the decree was passed- (5e», /,). RAM 
SABAP KALWAR V. Mahabir Kalwar. 

A.I.R. 1928 All. 68S> 
— ; — On decree being set aside plaintiff in original 
suit can require that suit to be proceeded with. 

When a decree passed against several defendants 
some of whom are minors is set aside as against the 
minors in a separate suit brought by them, the 
parties are restored to the position which ’ they 
occupied on the date of the decree and that plaintiff 
in the original suit can apply to the Court to piO’ 

ceed wi^that suit. ( 5 uhratpardy, j.). Ichhamoti 
Pal V. Peabya Mohan Shah. 78 I.c. 427= 

A.I.R. 1925 Cal. 512. 

—Setting aside— Fraud— Burden of Proof. 

-- Onus is on party alleging fratid to show that 

there was no foundalton for the 5«i<. 

The test as to whether a suit lies to set aside a 
decree 18 whether there was fraud practised in rela- 
proceedings in Court by which the 
onginul suit was prevented from 

thaUhere was fraud in relation to the 
W i^^e^ent-debtor would 

suit at^all foundation for that 

DAE PRASAD SABUP KUMAE. 71 I.C. 843= 

P.H.C.C. 137= 

— Tn A , -f ♦ ^ 282= A.I.R. 1923 Pat. 327. 

of^nd the ground 

it, J 


P».&ed “ “0, 

tohavetka dbbiee Bet, 


«B. oliBBtvioe of BommonS^ ? 

SlHU OP.flTTTTTiT.AUAr T'wr il.dT.OO* 


applied to a 

VA aujjAiy 

_ - . nJItLAMAXd 



Decree- S etting aside— Fraud— Nature of 

Proof. 

Auy and every act of the defendant which mis- 
leads the Court does not afford a cause of action to 
the plaintiff to found a separate suit for having a 
decree declared void. Thus if in the previous 
case the Court was misled into holding that the 
service of tho summons by registered post was 
good service it would not by itself be sufficient to 
found a separate action on the ground of fraud. 
The only remedy given to a party under such 
circumst.ances is to apply to the Court which 
passed tho previous decree to set aside the ex parte 
decree under 0. 9, R. 13. C.P.C. (Rupchand, A.J.C.). 
Firm of ll. Ghullamally & Sons v. Firm of 
G.urMETER. 24 S.L.R. 232. 

— Setting aside — Fraud — Discretion. 

' R elief as to, is discretionary — Plaintiff must 
prove himself to he free from fault fhroM^^iouf. 

The power of a Court to set aside a judgment on 
the ground of fraud is discretionary and the party 
who wants a judgment to he vacated must show 
reasons why he did not assert and enforce his- 
rights at the proper time. He must explain the 
whole course of his conduct throughout the pre-- 
vious litigation and must free himself from all 
imputation: 88 Mad. 208, Rel. on. {Tekchand' 
and Agha Haidar, JJ.). DUNICHAND v. MOTA 
Singh. 103 I.C. 759=A.I.R. 1927 Lah. 602. 

—Setting aside— Fraud— Duty of Court. 

Court must exercise its jurisdiction with care 

— Fraud must be such as prevented the plaintiff from 
placing his case before Court. 

A decree, whether it be a consent decree, or an • 
^ parte decree, or a decree passed after contest, is 
liable to be vacated on account of fraud. But the 
Court must exercise the jurisdiction to vacate the 
decree with care and reserve. The fraud entitling 
a Court to vacate a decree must be such a one that 
as a result of tho fraud, the defendant in the first 
suit was prevented from placing his case before the 
Court. {Chari, J.). Maistry v. Abddl Aziz 
Rahman. lOl I.C. 434=5 Rang. 46= 

A.I.R. 1927 Rang. 130. 
—Setting aside— Fraud— False Evidence. 

— False evidence does not invalidate decree unless 

other party is prejudiced. 

False evidence in a suit would not amount to 
fraud vitiating a decree unless the effect of that 
false evidence waste prevent the other party from 
X ® before the Court. 21 C. 612, Foil. 
[Pratt, J.). GOKULDAS PlTAMBER v. ODHAIJI 
Gigabhai. 77 I.c. 206=28 Bom. h. R. 893= 

. , * 1924 Bom. 100. 

-A decree obtained by false evidence cannot be 

ri Miller, C.J. and Ross. 

Ohatha Singh. 

76^I.C.-136=4P.L,T. 36= A.I.R. 1923 Pat. 226 . 

Suif to set aside, on ground that defendant 
gave perjured evxdence does not lie. 

So far as plaintiff relied on perjured evidence the 
snit 18 not maintainable. The alleged fraud 
having been m effect adjudicated upon, an attempt 

cannot be allowed. {Pratt J" i 
ARLANDU V. 0. T. A. A. L. SiTHAMBABAM. 

74 1. C. 278=1 Bur. L. J. 129= 

^ ^ I- R* 1928 Rang. 82. 

“Betting aside-yPrand— Nature of nroof . 

- -Actual positive fraud must protwJ— Co»i- 

strucUve fraud *s not sufficient 

pwer to obtain a reversal of the iudanent 
given tn a fonnat case it 1 b not Bufflolenttotht 
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DECREE— Setting aside— Fraud— Non-Service. 

■plaintiffs to prove constructive fraud, but they 
must prove actual positive fraud, a meditated and 
intentional contrivance to keep the parties, and the 
Court in ignorance of the real facts of the case and 
-the obtaining of that decree by that contrivance : 

41 Cal. 990 and 4 0. h. J. 5-20. Foil. {Marthieau. J.). 
Bishen Singh Was.\wa Singh. 92 I. C. 317= 

A. I. R. 1926 Lah. 177. 

—Setting aside— Fraud— Non-service. 

Noti’.^ervice to be fraudulent must be in pursti- 

-snce of fraudulent intent — Claim unfounded in laiv 
is fraudulent if made for a fraudulent purpose. 

The mere fact that notice was not served is not 
necessarilv a fraud. If. on the other hand, it is 
shown that there was any deliberate suppression of 
notice particularly in order to give effect to any 
fraudulent scheme then such suppression of notice 
would be clearly fraud. Further it is not neces- 
sarily fraud on the part of any person to put 
■forward a claim which is in fact unfounded in law. 

A person may make a claim to which ho is not 
entitled and his conduct is not fraudulent merely 
•on that ground. It must be found that there were 
circumstances which establish that the claim if 
there be one, was made with knowledge and for a 
fraudulent purpose. (Woodroffe and Suhrawardy, 
JJ.). JoGESH Chandra Ghose v. Prosanna 
Kumar talukdar. 71 1. C. 962= 

A. I. R. 1924 Cal. 395. 

- Absence of service by itself does not indicate 
'fraud but absence of foundation for sutf or pre- 
sence of fair defence indicate fraud. 

Although the Court will not regard an allegation 
that there was a failure on the part of the plaintiff 
to serve processes on the defendant as an allegation 
•of fraud, the case will assume a different aspect if 
there are allegations in the plaint which suggest 
that there was no foundation at all for the suit or 
that there was a fair defence to the suit. Such 
allegations, if established will instantly raise the 
•presumption that the failure on the part of the 
plaintiff to serve processes on the defendant or to 
take steps to have a guardian appointed for the 
minor, was deliberate and was part of a carefully 
• planned campaign to snatch a decree in the absence 
of the defendants. 5 A. C. 697 15 Cal. 533 ; Foil. 
(Das and Adami, JJ.). PANDB Satdeo Narain r. 
Bamayan TEWARI. 71 I. C. 705=2 Pat. 335= 

4 P. L. T. 147 = A. I. R. 1923 Pat. 242. 

— Setting aside— Fraud— Plea of. 

Fraud must be particularised — Cii;tZ P. C., 

O. 6. B. i. 

Where a suit is instituted to set aside a decree 
on the ground of fraud, it is obligatory and 
imperative on the plaintiff to prove that the decree 
was obtained by fraud practised upon the Court. 
General allegations of fraud are insufficient and 
the plaintiff must particularise the facts upon 
■which fraud is founded; 15 Cal. 533 fP. C.), Bel. on. 
{Sen and Niamatullah. JJ.). JlWAN SiNGH v. KUAR 
'Reoti Singh. 123 I. C. 759=11 L.R.A. Rev. 121 = 

1930 A.L.J. «69=A. I. R. 1930 All. 427. 

4 

Itmusl he definitely alleged. 

By whatever procedure it is sought to overthrow 
a judgment on the ground of fraud, the fraud must ' 
be definitely alleged and its particulars unequivo- 
cally stated. {Lord Buckmaster). TOM BOEVEY 

Barrett v. African products Ltd. 

110 I.C. 299=29 M.L.W. 72= 
A. l.R. 1828 P.C. 261. 


DECREE— Setting aside — Fpand— Probate. 

-Exact fraud must he made out. * 

Reilly, J. — It is a very serious thing for a party 
to a decree to come to Court in a latter suit and 
try to free himself from the decree on the ground 
of fraud. If he wishes to do so. he should be re- 
quired to specify the exact fraud of which he com- 
plains and to make out that fraud. [Kumarasioamy 
Sastri and Beilly, JJ.). KRISHNASWAMY v. 
MUTHULAKSHMI. 112 I.C. 762= 

1928 M.W.N. 609=A.I.R. 1928 Mad. 1097. 

Plea must be specifically raised—Civil P. C., 

0. 6. R. 4. 

If it is sought to set aside a decree on the ground 
of fraud the allegation of fraud must be clear, de- 
finite and specific. 41 Cal. 990. Ref. {Daniels, J.). 
RADHA KRISHUN SHUKUL V. NOKH LAL. 

74 I.C. 964=21 A.L.J. 488= 
4 L.R.A. Civ. 481 = A.I.R. 1923 All. 566. 

— Setting aside — Fraud — Powers of Court. 

■Ex parte decrce—Supprcssion of service of 
summons proved— Court can enquire whether the 
claim in the original suit true or false. 

In a suit to set aside an ex parte decree on the 
ground of fraud, it is open to the Court to consider 
the question as to whether the claim of the plain- 
tiff in the previous suit was a true or a false claim. 
The plaintiffs in the latter suit have in the first 
place to show that there was no service of sum- 
mons, then to show that the non-service of the 
summons was due to a fraud practised by the 
plaintiff in the previous suit with the object of 
keeping the defendant in that suit in ignorance of 
the suit and of preventing him from placing his 
case before the Court. 

After non-service of the summons is proved it is 
open to the Court to go into the question as regards 
the merits of the previous suit with the object of 
finding as to whether, fraud was actually perpe- 
trated, and as to whether, if opportunity had been 
given to the defendant ho could have produced 
evidence which might have led the Court to coma 
to a different decision: 18 C.W.N. 447. ReZ. on; 
16 C.W.N. 1002, Expl. ; A.I.R. 1923 Pat. 327 and 
A. l.R. 1924 Pat. 241, Ref. {Eulwant Sahay and 
Allanson JJ.). RAM CHANDRA PRASAD v. FIRM 
PARBHU LAL RAMARATAN. 101 I.C. 718= 

6 Pat. 498=8 P.L.T. 193= 
A.I.R. 1927 Pat. 183. 

Suit to set aside decree on the ground of fraud 

— In the absence of finding as to fraud the merits of 
the case cannot be gone into. 

Where the main contention in the suit to set 
aside a decree was that the decree had been ob- 
tained by fraud and fraud had not been esta- 
blished. 

Held : that in the absence of any such finding as 
to fraud the Court cannot go into the merits of tho 
case. {Pearson and Graham, JJ.). Kaybm BISWAS 
V. BAHADUR Khan. 89 I.C. 744=42 C.L.J. 22= 

30 C.W.N. 41 = A.I.R. 1925 Cal. 1258. 

— Setting aside — Fraud— Probate. 

—Judgment obtained hif fraud can be set aside 
against those who practised fratid except grant of prO" 
bale as a will must be good or bad against all world. 

A judgment which has been obtained by fraud 
either in tho Court, or of one or more of the parties 
can bo impeached by means of an action, and can 
be set aside against those who procured it by- 
fraud. There is, however, at least one exception 
to this rule, for although in most cases a judgment 
obtained by fraud can be set aside only as against- 
the person who committed or produced or proouroA. 
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DECREE— Setting aside— Fraad— Separate salt. 

the fraud, this limitation does not apply to an 
action to set aside a judgment granting probate or 
a will in as much as a will must be either good or 
had against all the world, (Uookerjee and Bankin, 
JJ) BIBBSWAB GHOSH «. PANCHCOORI GHOSH. 

74I.C. 973=^37 C.L.J. 145= 
27 C.W.N. 587=A.I.R. 1923 Cal. 538. 

—Setting aside— Frand— Separate salt. 

— — obtained by practising gross fraud on 
Court— Suit to set aside such decree is maintainable. 

Where a suit to set aside a former decree is not 
founded upon a mere allegation that the decree 
-was wrong or incorrect or obtained by perjured 
evidence but upon allegations which, if true, 
would amount to a gross fraud practised in relation 
to the proceedings in Court. 

Seld: that upon such allegations a decree may 
always be challenged. (Mulurji and Graham, JJ.). 
ABDUL BABI V. AmibJAN. 100 I.C. 603= 

A.I.R. 1927 Cal. 940. 
—•Suit to set aside consent decree on the ground 
lo/ fraud on party is maintainable. 

Although a Court has inherent power to correct 
its own proceedings when it is satisfied that in 
^passing a partloular order it was misled by one of 
the parties, a suit is the proper remedy where the 
•case is one of fraud on the party: A.I.R. 1926 Pat. 
48S, List. (Das and Adami, JJ.). GanqanAND 
filNGH V, BAMBSHWAB SINQH BAH.iDUB. 

102 I.C. 449=6 Pat. 388=8 P.L.T. 730= 

A.I.R. 1927 Pat. 271. 

’“Leeree obtawed by fraud can be set aside by 
^arate $wt. 

Where a decree has been obtained by a fraud 
•practised on another, by which that other has been 
prevented from placing his case before the tribunal 
^hioh ^8 called upon to adjudicate upon it, the 
‘deoree is not binding on him and may be set aside 
separate snit: 21 Oal. 612, Foil.-, 16 0. W. N. 
[Findlay, O.J.O.). Kesho Rao GAN- 
PAT Rao V. PANDUBANO. 95 I.O. 348 (Nag.). 

——Fraud must be extraneous to matters adjudi- 
xated upon. 

A suit will not lie to set aside a deoree obtained 
tinless the fraud is extraneous to the suit 
W questions which have already 

RAHMAN u. STBD 
alabl 86 1.0. 887=4 Bar. L.J. 18=3 Rang. 65= 

„ A-I-R. 1925 Rang. 200. 

*^*ng ailde— ppaud— What is. 

IrreauU^^^ on the face of decree— 

The frS ‘ of claim is not fraud. 

aJ™ passed before a 

ooald be 

Iraud which can !in°nA Separate action, must be 
lace of a deoree and defined upon the 

lug upon rights which or the insist* 

those^ rights, mi^H 

pver-estimatod ifnotthf^iS^jHi® ojer-stated or 
authorise the Oourt which will 

Which Mis assumed the^S^f a deoiaion 

T T> o ni^ ^ d60r86, PdtcH V 

^^■3 ' u. . - 1927 Lah. 602. 

ffe on, revised de- 
fraud ts esiabiUhei 
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DEGREE— Setting aside— Orounds. 

Where in a suit on a hypotheoation-bond, a 
preliminary decree is passed and the judgment- 
debtor deposited the full decree amount but the 
suit is reheard and a revised preliminary decree is 
passed subsequently which is confirmed on appeal 
and a final decree is obtained in execution of 
which the mortgaged properties are sold for an 
amount less than the decretal amount and decree- 
holder attached the deposited amount for the 
balance. 

Seld ; that the conduct of the decree-holder in 
not taking into consideration the deposited amount 
while executing the decree, does not amount to 
legal fraud justifying a suit for setting aside the 
decree. [Spencer, J.). RAMA GOUNDAN u. VBLAP- 
PA GOUNDAN. 97 I.C. 989=24 M.L.W. 520= 

1926 M.W.N. 662=A.I.R. 1926 Mad. 1069. 

■ ‘Words in printed forms of execution applica- 
tion, used, while applying, in a sense different from 
usual meaning — No fraud is committed. 

Where in an application for execution, the ap- 
plicant put the words ‘Amount due’ under the deoree 
by striking the words ‘Amount decreed’ in the 7th 
column and indicated a sum not actually decreed 
but which was arrived at by calculating according 
to the manner indicated in the decree for such 
calculations, and also used in the 5th column 
the word ‘adjustment’ not in the strict legal sense 
but loosely, indicating that the adjustments were 
merely calculations made by the applicant himself. 

Reid : that no fraud was practised on the Court 
and the orders of the Court passed on such applica- 
tion were not liable to be set aside on the ground of 
fraud. [Robinson, O.J. Young and Brown, JJ.). 

Ghokalindam ohetty V. Raman Ohbtty. 

^ 84 I.C. 824= 

2 Rang. 8S7=A.I.R. 1928 Rang. 155 (b) F.B. 

Whare the ple^dor sllows tho essootial points in 
a case to be overlooked the deoree oannot be vacat- 
ed for fraud though the pleader may be liable for 
misoonduot. [Newbould, J.). KiBAN CHANDRA 

V. Bono BsaARiDUTTA. 59 l.c. 782 (Cal.). 

— Betting aside — Oronnds. 


-w vrv V 

later decisions cannot be set aside. 

The mere fact that deoree was passed in a pre- 
yious litigation which in view of mote recent 
judicial pronouncement was erroneous is no ground 
for setting aside that deoree. [Jai Lai and Agha 
Haidar, JJ.). UMAR DiN v. Mibzaman. 

„ P ^ R- 123=A. I. R. 1930 Lah. 684. 

. r raud Suppression of important evidence or 
reha^ on perjured evidence to obtain a decree can- 
not be tiw basis 0 / subsequent swit brought for decla- 
rauon. that previous judgment is null and void. 

mere fact that a party has suppressed 
important evidence or has relied upon perjured 
evidence in the case and has therefore obtained a 

deoree in his favour oannot be the basis of a sub- 
sequent suit which can be brought for a declaration 
that the pevious judgment was null and void 
u \ 29 Mad. 179. held overruled 

J.). SHEB Bahadur V. Md. AMIN. 116 I. 0 3 So= 

„ ., J. 207=A. I. R. 1929 Lab. 869. 

do« nof lie to set aside a decree on the 
ground of tfs being wrong— Appeal is the remedy 
A patty to a decree is not entitled to maintain a 
amt to have the deoree set aside on the ground 
thrt it was wrong. His remedy is to have It aai- 
right m appeal : 41 pal. 990 and , ^ Oal. 917 ^ ^ 
[Tekehand, J ,). AUAB Sinqb t> OHHAJjn 

loa 1 . 0.85=4, 1 , 5 , 
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DECREE— Setting aside— Grounds. 

—The decree in the Small Caiise suit can be set 
aside onlv on accoxmt of fraud or collusion: 

41 Mad. 743, Bel. on. {Ramesam, J.). RaMAX 
MEKOS V. MADHAVA MENON. 98 I. C. 176 = 

A. I. R. 1927 Had. 96. 

Perjured evidence given in the case — This alone 

f' not sv^^.deni couw. 

The mere fact that perjured evidence has been 
given in the case is not sufficient cause for bring- 
ing a suit to have the ex parfe decree in that case 
set aside. (Rutledge, C. J. and Brou n, J.). 51. A. 
Maistry r. ABDUL AzizRAhman. 104 I. C. 313= 

5 Rang. 471=6 Bur. L. J. 148= 
A. I. R. 1927 Rang. 281. 

A decree cannot be set aside merely on the 

ground that it was obtained by perjured evidence. 

Where a decree has been obtained by means of 
evidence challenged by the other side and duly 
•weighed by the Court before acceptance the decree 
cannot be set aside merely on the ground that such 
evidence can be proved to be false. 

The jurisdiction to impugn a previous decree for 
fraud is to be exercised with care and reserve and 
the fraud must bo established by proof before the 
propriety of the prior decree can be considered by 
the Court. There is an important distinction be- 
tween ex parte decrees and contested decrees and a 
very heavy burden will be upon the party endea- 
vouring to set aside a contested decree of a Court : 
41 Cal. 990 ; 38 Mad. 203 ; 41 Mad. 743 ; 8 S. L. R. 
81 and 10 Ch. D. 827, Foil. {Be Souza, A. J. C.). 
Mahomed Yusif v. Nubjan. 104 I-C. 805= 

A.I.R. 1927 Sind 257. 

Fraud cannot be alleged if suit decreed on con- 

test or if summons was duly served on defendant in 
the case of ex parte decree. 

It is not open to a party to raise pleas of fraud 
and production of false evidence in a suit to set 
aside a decree passed in a suit decreed on contest 
or if the suit had been decreed ex parte and it was 
established that- summonses had been served on the 
defendants : A.I.R. 1925 Cal. 663. Foll.\ 83 Cal. 936 
and 18 C. W. N. 447, Dist. {Greaves and 
Cuming, JJ.). BAIKUNTHA CHANDBA v. PbahLAD 
CHANDRA. 88 I.C. 583=30 C.W.N. 560= 

A. I. R. 1926 Cal. 426. 

■ Transaction tainted with fraud is voidable and 
not void — Decree obtained by fraud must be set aside 
only on the ground of want of jurisdiction. 

A transaction tainted with frand is voidable 
and not void. A decree obtained by frand, colln- 
sion or any other unlawful means is a pronounce- 
ment in Court of justice, and it cannot be treated 
as a waste paper. The only objection that can bo 
made to a decree as being void or a nullity must be 
on ground that it ■was passed without jurisdiction 
or that the Court which passed it had no territorial 
or pecuniary jurisdiction over the subject-matter 
of the salt. ' {Suhrawardy and Duval. JJ.). F.\ZLU- 
UDDIN i'. KhetBA. 90 I.C. 866=30 C. W. N. 59 = 

A.I.R. 1926 Cal. 167. 

■ Ko absence of jurisdiction and fraud — Decree 1 

cannot be set aside by separate s«tf. 

There is a distinction between a void and a 
voidable judgment, an irregular judgment being 
a voidable and not a void judgment. Where the 
Court has jurisdiction, but in the exercise of the 
jurisdiction the Court has acted illegally or with 
material irregularity, but where there has been no 
fraud, the judgment is voidable and it can be 
vacated in an appropriate proceeding either by tho 
Court which rendeicd it or under tho Code ’by tho 


DECREE— Setting aside— Grounds. 

appellate Court either in appeal or revision. But- 
no separate suit can be brought to set aside the 
decree. 

Where a final decree was attacked as having 
been passed without any application by the plain- 
tiff. but where no fraud existed. 

Held : that a separate suit to set aside the- 
decree did not lie : 2 Pat. 335, Foil. ; 41 Oal. 990, 
Ref. {Baker. J.C,). SitABAM v. LAXMANRAO. 

87 I.C. 820=A.I.R. 1926 Nag. 152. 

Suit does not lie to set aside a decree as erro- 
neous. 

k decree cannot be challenged, on the ground of 
its being erroneous, by a fresh suit. {Walnisley 
and B.B. Ghose, JJ.). JAQANNATH MARWARI v. 
Kalachand BANERJEE. 

86 I.C. 1042=41 C.L.J. 290=29 C.W.N. 771 = 

A.I.R. 1925 Cal. 785. 

Suit for — Plaintiff's case being false to his 

knowledge is no ground. 

To sustain an action to set aside a decree -on the 
ground that it was obtained by frand, the fraud’ 
must be extrinsic to tho proceedings before the 
Judge. It must be in the conduct of the suit, by^ 
keeping the plaintiff out of Court, by practising a 
fraud on him, or by not serving a notice upon him, 
or by a false declaration, inducing the Court to 
believe that notice has been served and proceed' 
with the suit ex parte, or by some other act by 
which the defendant is prevented from placing his- 
case before the Conrt, as fully as he would do, 
but for the act of the plaintiff. The fact that 
plaintiff in the previous suit brought a suit false 
to his knowledge cannot sustain a suit for setting 
aside the decree obtained by him. {Devadoss. J.}. 
SUBBANNA V. K. D. BAYAMMA. 86 I.C. 498= 

21 H.L.W. 300=A. I.R. 1925 Had. 649. 

— Judgment based on evidence recorded in another 
suit at the request of one party but in teeth of the 
opposition of the other party is liable to be sot 
aside. {Ramesam and Reilly, JJ.). PERIGI VENKO- 
BACHABLU V. SANJI RADHABAYAMMA. 

85 I.C. 912=35 H.L.T. 101 = 
A.I.R. 1925 Had. 230 (1) = 47 H.L.J. 640. 

Suit for — On the ground that it was obtained' 

by false evidence does not lie. 

In the absence of evidence in support of collusion' 
and fraud, no suit can be brought for the refund' 
of money hy setting aside or ignoring the decree on 
the ground that the suit in which decree was pass- 
ed was false and was supported by false evidence. 
{Rafique and Lindsay, JJ.). SheO PrasaD v. SBI 
PAUL. 66 1 C. 81 = 20 A. L. J 254= 

A.I.R. 1922 All. 167. 

Perjury and suppression of facts during trial, 

will not vitiate judgments. 

Perjury in the course of seeking to prove facts- 
and suppression of evidence in a case during its 
conduct are not fraud of a nature that will vitiate 
a judgment. {Coutfs Trotter and Ramesam, JJ.). 
M. BALAKBISHNA MUDALIAB V. A. SWAMINATHA 

MDDALIAR. 69 I.C. 12=16 H.L.W. 132= 

1922 U.W.N. 463=A-I R. 1922 Had- 404. 

Small Cause decree — False suit Falsity 

known to plaintiff—Decree obtained hy perjured evi’ 
dence — Decree should be set aside. 

A Small Cause Court .decree is final in the sense 
that no appeal lies against it; but it cannot on that 
ground bo urged that it may not be set aside by 
separate suit on the ground of fraud. 

Where not only tho decree was obtained by per- 
jured evidence but the suit or' olaim was a fals6' 
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PSOREE— Setting slide— Oroimdg. 

Boitor claim and the falsity of the claim was 
known to the party putting forward the claim. 

Seld: that the decree should he set aside. 24 
C.W.N. 188, Bef. {Teunon and Newbould, JJ.). 
BAJANI KANTA DAS V. PORNA CHANDRA KUNDU. 

63 I.C. 712=48 Cal. 298= 
A. I. R. 1921 Cal. 298. 

■ Suit for d4cru being obtained by perjured evi- 

dence is no ground. 

A suit to set aside an ex parte decree, not on the 
ground that the plaintiff was prevented by any 
fraud on the part of the defendant from placing 
his case before the Court, but on the ground that 
the defendant procured the decree by putting for- 
ward perjured evidence in his favour, is not 
maintainable. 5 P. L. J. 259, Foil. [Dawson 
Miller, C. J. and Ross, J.). JANGAL Choudhrt 
©. LALJIT PASBAN. 60 1. C. 124=6 P. L. J. 1= 
1921 P. H. C. C. 3= A. I.R. 1921 Pat. 12. 


—Setting aside— Minor.. 

Failure to raise a doubtful plea in the suit by 
the guardian ad litem does not amount to gross 
negligence on his part and the minor cannot set 
aside the decree on that ground. (iSWniuasa 
Ayyangar and Cornish, JJ.). Vbnkataramani 
V. SUBRAMANIA. 108 I. C. 639= 

A. I. R. 1928 Mad. 945. 
—Where minor is represented, by a duly appointed 
guardian, the decree is not ab initio void and Art. 
12, Limitation Act, will apply to set it aside. (Find- 
lay, 0. J. C.). SADA8HEO V. Karim. 

92 I. C. 241=A. I. R. 1926 Nag. 267. 
- ' '■ • Fraud— Minor « equally hound by a decree as 
a major— Decree against minor properly represented 
or coiiftsioft is the only ground for setting 

An infant is bound by judgment as much as if 
he was of full age, unless gross laches or fraud 
and collusion appear in the prochein ami. In 
India the procedure in oases of gross laches is to 
pply for a review or, if the decree was ex parte 
to get the c« park decree set aside. If it be sought 

“gainst an infant, 
Sa and properly represented in 

S^od'onl^'' *“ a anit can 

». UPBhdba iCHABJYA. 96 1. C. 437= 8 Pat. 768= 
n ,,„T. - ^ A. I. R. 1926 Pat. 528. 

under which the ciroumstanceB 

were taken out subpoenas 

quently the »3jouSlm^t®Sed?orT‘'' 

and a decree was nassed'tiv^I n refused 

minor defendant ? ut- against the 

I thflt th^TO WM 0VAa« 

^ Oi the minor •6CTaa0L“fl‘5““f “ ‘'■a 
ntiurt ho aiuitiiied the decree 

"wsf be set aside, ^ 

,lSwS2i5? Court foiil 
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DECREE— Setting aside— Hiatake. 

Held ; that the High Court had no alternative 
but to give a declaration to the effect that the 
decree was a nullity so fax as the plaintiff was con- 
cerned, whether or not as a fact the plaintiff had 
any interest in the property. [Das, J.). ALI HUS- 
SAIN V. Paouni Rai. 86 I.C. 856= 

3 Pat. L.R. 18=A.I.R. 1928 Pat. 367. 

Plaintiff inducing defendant's guardian to 

suppress evidence and getting a decree — Decree cannot 
he set aside. 

Where A filed a suit against B and induced the 
latter’s guardian to suppress material evidence 
and thus got a decree in his favour. 

HeZd : that this is not such a fraud as would 
entitle B to file a suit to sot aside the decree for 
fraud. (Macleod, C. J. and Crump, J.). SHBINIVAS 
SARJB BAO V. NABAYAN RAO NaVLOJI RAO. 

76 I.C. 531 = A.I.R. 1923 Bom. 379. 

Civil P. C., O. 32. R. 4 (4)— Courf Guardian 

got anointed on false aj^avit — Decree tsno^ binding 
on minor — Decree — Setting aside — Minor. 

The appointment of the Court guardian on a 
false afiSdavit that there was no proper relation of' 
the minor to act as next friend is vitiated by fraud 
and is' of no legal effect. The decree in such a suit 
and the subsequent sale are therefore not binding 
on the minor. (Krishnan and Bamesam, JJ.). 
(PUPOOTH) RIRICHAND alios BAMANUNNI KURUP 

V. Vayisrayanth manakkal Raman. 

74 I.C. 300=17 M.L.W. 838=32 M L.T. 101= 
1923 M.W.N. 301=A.I.R. 1923 Mad. S93 
^ =44M.L.J. 518. 

—Setting aeldo— Mistake. 

Mistake of trying Court-Decree canr\,ot be set 

aside. 

A decree once obtained can only be set aside on 
the ground of fraud. It cannot be set aside on the' 
ground of mistake where the mistake was not the 
mistake of the plaintiff nor of the defendant but 
the mistake of the Munsif who tried the suit : 
43 Cal. 217, Foil. (Harrison and Jai Lal,JJ)' 

Municipal Committee, Amritsar v. Habnam 
DAS. 110 I.C. 628=9 Lah. 35=29 P.L.R. 316= 

A. I.R. 1928 Lah. 178. 

Mistake not in the decree, but in a document 

on which judgment is based— Suit to rectify mistahe 
does not lie. 


Where a decree has been procured by some grave 
mistake so as to vitiate the whole character of the 
decree, and to permit its execution would amount 
to an abuse, the Court has power to rectify the 
error or mistake upon which the decree is founded 
in an independent suit; but where a mistake has 
been made, not in the judgment or decree, but in 
a document forming part of the evidence on which 
the judgment is based, a suit to rectify does not 
lie. (Marttneau, J.). BiSHEN SiNQH 'c. Wasava 
S lNGH.^ , . 92 I-fl- 817=A.I.R. 1926 Lah. 177. 

/ udgment of a competent Court cannot 
quently be assailed for mistake. 

. A passed by a competent Court having 

junsdiotion cannot he assailed in a subsequent 
amt on any ground of mistake. and 

(xhose,JJ.). SyedAbu Mahomed BARAKAT Ali 
V. Abdul Rahim. 80 1,0, 44 = 

^ ,, A. I. R. 1928 Cal. 187. 

• ■ — Lonsmf decree can he set aside on ground of 

mutual mistake — Party cannof retain benefit of com- 
promise in part and repudiate the remainder, 

A consent decree cannot have greater vallditV 

can therefore he 
of mistake, fraud, eto. But 
a mistake on the part of one party duly not oaused' 
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or actively assisted by the other cannot invalidate 
the decree. A party cannot retain the benefit of a 
compromise in part and repudiate it as to the re- 
mainder. {"Mulcherjcc and Choti^i-cr, JJ.). MAJOR 
A.V. Reily i;. RATKl-MABr. 74 l.C. 770 = 

36 C L J. 245=A.I.R. 1922 Cal. 493. 

— Setting aside— Procedure. 

Civil P. C.. S. WSuisisting judgment set up 

res judicata— 7/ c<in be impeaclied on ground of 
fraud and collusion in the same suit. 

When a subsisting judgment order or decree is 
set by one party as a bar to the claim of other 
party, it is not necessary for the other party to 
bring a separate suit to have the same set aside, 
but it is open to him in the same suit in which it 
is sought to be used against him to show that it 
was obtained by fraud or collusion; A.T.R. 1926 Cal. 
167. Dist.: 27 Cal. 11; 26 Cal. 591; 21-C.\V.N. 594; 24 
All. 242; 28 Bom. 639, Ref. {Mukherji. J.). JAMIR- 
ADDIN V KHADEJAKESSA BiBI. 114 l.C. 407= 

A I R. 1929 Cal. 685. 

Evidence Act, S. 44 — Time to set aside a decree 

etepiring — Validity of t)ie decree can be challenged in 
defence on the ground of fraud. 

Although a defendant cannot bring a suit on the 
ground of limitation to set aside a decree, he can 
still in defence contend when the decree has been 
proved by the plaintiff, that it had been obtained 
by fraud, and it is not necessary for him to bring 
a suit to set it aside : A.I.R. 1921 Bom, 257. Appr. 
{Cuming and Muhherji, JJ.). BHOLA Nath BOSE v. 
Mt. Nagekdra Bala. IIOI C. 571 = 

A.I.R. 1928 Cal. 810. 

Appellate decree being executed by lower Court 

— Executing Court from other materials finding that 
certain matters were not put before the appellate 
Court and so modifying the decree os the appellate 
Court would have passed if the matters were put 
before it — Executing Court' s act was without juris- 
diction — Proper course was review — Civil P. C., 
O. 4T, R. 1. 

The decree of the High Court ran thus ; “It is 
ordered and decreed that the plaintiff do get kluis 
possession against the tenant defendants, aud it is 
further ordered and decreed that the plaintiff do 
realize mesne profits for three years prior to the in- 
stitution of the suit, the amount to be determined 
in execution .proceedings." The Judgeupon other 
materials placed before him in execution proceed- 
ings found that the plaintiff had entered into a 
compromise with certain persons regarding certain 
lands and he came to the conclusion that as the 
compromise was not brought to the notice of the 
High Court, the High Court had made the decree 
as stated above. 

Held : that no doubt, if the compromise had 
been brought to the notice of the High Court, the 
decree might have been made otherwise. But the 
Subordinate Judge had acted absolutely without 
jurisdiction in modifying the decree of the High 
Court in the way he thought that the High Court 
should have made its decree. If the defendant 
judgment-debtors had suffered in any way by rea- 
son of anything which the plaintiff had done and 
which was not brought to the notice of the High 
Court when the case was heard, the proper way 
was to have the decree amended either by way of 
review or by some other legal proceeding. The 
defendants not having done that, could not ask 
the Subordinate Judge to amend the decree of the 
High Court in the manner which the Subordinate 
Judge thought just and to execute the decree in 
that way. There was not ambiguity in the decree 


DECREE— Setting aside — Right to sne, 

« 

and the clear duty of the executing Court was to 
execute the decree as it stood. {B.B. Ghose and 
Bose. JJ.). Kkatemannessa BIBI V. UPENDBA 
Chandra. 115 I C. 591 = A.I.R. 1928 Cal. 804: 

Cirif P. C., 0. 47, R. 1 — Decree passtd against 

A in a suit by R on the admission of claim made by 
A's general agent — Mukhtyarnama conferring no 
such poxcer on agent — Retnedy open to .4 is by sepa- 
rate suit and not review of judgment. 

In a suit by R against A a decree was passed 
against A on the basis of an admission of the 
claim made by A’s general agent. Thereupon A 
brought a suit to get the decree set aside alleging 
that ifukhtxjarnama executed by .1 did not confer 
any power on his agent to admit any claim or make 
any compromise. 

Held : that A could not seek the remedy by way 
of review of judgment and the proper remedy for 
him was by instituting a regular suit for the pur- 
pose inasmuch as the decree did not contain 
merely a mistake or an error apparent on the face' 
of the record but one involving a delicate question 
whether the general agent of A bad authority under 
the mukhtyarnama executed in his favour to admit 
the claim ; Huddersfield Banking Co., Ltd. v. 
Henry lAster & Son, Ltd., (1895) 2 Ch. 273; 10 
C.W.N. 529 ; 13 C.W.N. 1197 ; 14 C.W.N. 451 and 
34 All. 143, Discxissed and Rel. on : 38 All. 7 ; 
41 Mad. 743 and 23 O.C. 342 ; Dist. {Gokaran Nath 
^£isra and Nanavutty, JJ.). Bhagwan DUTT t>. 
Ram Dutt. 113 l.C. 483=5 O.W.N. 812= 

4 Lack. 76= A.I.R. 1928 Oadh 418. 

Fraud — Independent suit is not necessary. 

A party to a suit can show that a decree obtained 
by the opposite party against him in another suit 
was obtained by fraud, and it Is not necessary for 
him to bring an independent suit for setting it aside: 
27 Cal. 11. Foil. (N. R. Chatterjee and Panton, JJ.). 
Pby.\g Kumari Debi t). Siva Prasad Singh. 
93 l.C. 385 = 42 C.L.J. 280= A I R. 1926 Cal l. 

Remedies to set aside voidable decree are review 

of suit — Article 120 applies — Time runs from decree. 

A decree which is voidable can only be set aside 
by a regular suit or by bringing an application for 
review to the Court that passed the decree. The 
period prescribed is given by Article 120; where » 

decree is voidable it is voidable from the verv date 

% 

on which it is passed and consequently limitation 
for a suit to set aside such a decree upon the 
ground that it is voidable begins to run from the 
date of the decree itself. {Lindsay and Kanhaiya 
Lai, JJ.). Must. Phulwanti kunwar v. Ineshab 
Das. 83 l.C. 782=46 All. 575=22 A.L.J. 521 = 
6 L.R.A. Civ. 785= A.I.R. 1924 All. 625. 
— The proper and convenient course to set aside a 
decree is to go to the Court that granted the decree 
and to get it set aside by that Court. {Das and. 
Maepherson, JJ.). THE Banabes Bank LIMITED y. 
SUBENDRA KABAIN SINGH. 75 I C. 469 = 

A.I.R. 1924 Pat. 831. 

Fictitious decree i\eed not be set aside. 

Execution sale founded on a fiction is really of 
no value and not binding on any one and does not 
require to bo set aside. {Greaves and Cuming, 

JJ.). Sashi Kumar Sarkhel v. Ch.andba Kumab 
Samaddal. 68 l.C. 322=35 C.L.J. 348= 

A.I.R. 1923 Cal. 204. 
—Setting aside— Right to sue. 

Person not party cannot mvite Court to vacate 

consent decree. 

It is not competent to person to invite a Court 
to vacate a consent decree to which be is no part^ y 
all that he can do is to get a deolaration that this 
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DECREE— Setting aside— Right to Sue. 

^decree did not afleot his right : 22 C.L.J. 888, Foil. 
\Oum\ng M Graham, JJ.). Biswaubar Biswas 
fV NILAM8AB MDBABI. 33C.W.R. 997= 

' A.I.R. 1930 Cal. 263. 

Declaration that property in possession of party 

4o mortgage suit should be saved from burden of mort’ 
■gage decree cannot be obtained by the party who re- 
mains absent, and decree is not tainted by fraud. 

Where a raottgageo obtains a decree for sale of 
•■the property mortgaged and another person who is 
<in possession of the property having purchased it 
an a money decree is made defendant and chooses 
■to remain absent the latter cannot obtain a deola- 
oation that the property in his possession should 
be saved from the burden of the decree, while it 
stands and is not tainted by collusion or fraud. 
{Dalai, J.). TEBBENI MiSSIR v. BaBU Mangal 
•CHAND. A.I.R. 1929 All. 889. 

— ■■Guilty party will not bo permitted to defeat 
a judgment by showing that, in obtaining it he had 
practised an imposition on the Court. {Wazir 
iMasan and Pullan, A. J. Cs.). BANSI Dhar v. 
AJUDHIA PBASAD. 82 I.C. 333=27 O.C. 175= 

11 O-L.J. 619=A.I.R. 1923 Oudh 120. 

Decree against firm cannot be set aside on 

•ground of fraud by person, not a ‘member of the firm. 

A person cannot sue to set aside a decree against 
•a firm on the ground that he was not a member of 
'the firm and that the decree was obtained against 
’the firm by fraud and collusion. {Sarrison, J.). 

•Jawahab Singh v. N. D. Sasoon & Co. 

73 I.C. 16S=A.I.R. 1923 Lab. 290. 

0 


— <Talidity of. 

. Decree against dead person is nullity. 

Decree against a person who is actually dead oi 
the date when the decree was passed is a nullit 
•tod void : 13 All. 53 (P. 0.) and 40 All. 423, Foil 
• and Niamatutlah, JJ.). JADU NANDA] 

•Ham tt PABSOTAM GINNING CO., LTD. 

1980 A.Ii.J. 941=A.I.R.1930 All. 63( 

— 7rp» of guardian ad litem or next frien 

■^**^V *9 suit 'or appeal anotUr not substituted an 
mt a^reea^Decree not nullity and executing Cow 

execution. 

lie mere fact that the guardian ad litem o 
next ^end of a minor during the proceeding in 

replaced by anothe 
l^iUie final decision does not make the decre 

omission is at the most an ii 
^®®® ^ ground for th 

interfere in execution. [Cast 

lEiPitei •, J.). SHIDAPP 

.lBAPm.;^|BBAJPASOMAPPA. 31 Bom.L.R, 1234= 

- ‘ - ?? 96-A. I: R: 1930 Bom. 141 

iB^>conoern 
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mortgage should be deemed to have been wiped 
out of existence as against that mortgagor’s 
interest. (Kinkhede, A. J. G.). UttAMCHANDA 
t\ Shaligram. 117 I. C. 283= 

A. 1. R. 1929 Nag. 79. 

■ " Filing of an appeal from preliminary decree 
after the passing of final decree cannot possibly 
have the effect of nullifying the final decree : 
A. I. R. 1926 .All. 291, Not foil. (Sulaiman and 
Danerji, JJ.). CHHANGA v. TIBHI. 107 I. C. 581 = 

26 A. h. J. 87=A. I. R. 1928 All. 192, 

Acceptance of resignation of the old trustee by 

the Deoasthan Committee — Decree passed before taking 
charge by the new trustees — New trustees not brought 
on record — Decree passed by a competent Court is not 
rendered a nullity — CtuiZ P. C., 0. 22, R. 10. 

The mere fact of the appointment of new trustees 
by the temple committee oveu though the new 
trustees did not take over charge of the office of 
trusteeship does not render a nullity the decree 
and judgment passed by the Coir t of competent 
jurisdiction against the Devastban. The mere 
resignation by a trustee being accepted does not 
tend the whole proceeding to the same position as 
in the case of the death of a party : A. I. R. 1921 
Cal. 422; 5 Pat. L. J. 314, Foil. (iSTitiivnsn Aiyangav 
and Reilly, JJ.). VISWANATH.VSWAMI DEVA- 
STHANAM V. KOODALINGA NADAN. 198 I.G. 401= 
1927 M. W. N. 743=A. I. R. 1928 Mad. 246. 

-‘Evidence Act, S. 44 — Collusive decree biiids 

parlies thereto and their representatives — It is not nul- 
lity. 

A collusive decree binds the parties thereto and 
is not a nullity. It is also binding on the repre- 
sentatives of the parties. 

No doubt a decree can be avoided on the ground 
of fraud or collusion under S. 44 of the Evidence 
Act.but there is a great difference between fraud and 
collusion. A party who has bean made the victim, 
of a fraud can obviously avoid a decree on the 
ground that he has discovered the fraud subsequent 
to the decree which could not have been made a 
point of defence in the former litigation. On the 
other hand, the fact of collusion is a matter which 
must have been well-known to both the parties and 
is a point which could and might have been raised 
before the decree was passed on the last occasion. 
A third party can undoubtedly avoid a decree on 
the ground that it has been obtained oollusively. 
but a party to a collusive decree oannot avoid it on 
that ground : 11 Bom. 708 ; 20 Mod. 833 ; 31 Mad. 
485 and 18 Mad. 378, Rel. on. {Sulaiman, J .) . 
Saheb Rai V. Behari Rai. 101 1. C. 765= 

A. I. R. 1927 All. 494. 

Prelimituiry decree passed ex parte— No/ica 

to other party ieneMssary before it madefifial. 

Whore a preliminary decree is passed ex parte, 
notice ought to be issued to the other side before 
the final decree is passed. (Wafsh, .4. C. J. and 
Bannerjx, J.). RAMOHANDUA BANSAL v. LACHMAN. 

100 I.C. 16= 49 All. 396=25 A.L.J 296= 

A.I.R. 1927 All. 329. 
—A decree against a dead person is a nullity. {Datip 
Smgh, J.). LACHHAMAN SlNGH v. UT. OhATTAR 
Kaub. 103 rc. 767= A.I.R. IJJSl? tab. 663. 

— An error in law does not invalidate tihe judg- 
ment until it is set aside by superior Court. (Rem 
and Wort, JJ,). AOHUDANAND SlNQH v. GAYAN- 
OHAND MAHTON. 102 I.C. 768=6 P,L T 673= 

Sigh Court ordering Stay of suii^Shu order 

not comrkunieated to trial OomtrrJiecrMM^vaiid, ,. 
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DECREE— Validity of. 

■Where the High Court passed an order staying 
the suit in the lo'n-er Court, but before the order 
could bo communicated to it. it passed a decree 
in that suit. 

Held : that the decree must be treated as 
validly passed : 41 JIad. 151. Foil. ; 33 Cal. 

927, Noi foil. {Kinkhede, A.J.C.). UDARAM 
MANGIRAM V. LAXMAX MARWARI. 104 I-C. 470 = 

10 N.L.J. 45=A.I.R. 1927 Nag. 241. 

Necessary parties not on record — Decree passed 

<n ignorance of the fact is void against them and 
wholly void if interests are inseparable — {Obiter). 

No decree is binding on a party if he was a 
neccssarv party to the suit and he was not on re* 
cord : and if his interest is inseparable from those 
of other judgment-debtors under the decree, the 
decree as a whole would be void ; A. I. R. 1925 .All. 
341; 17 All. 478; 32 All. 301 and 38 Mad. 682, 
Bel. on. (Wallace, J.). Vesu v. T. V. Kanxamma. 

97 1. C. 551 = 1926 M.W.N. 763= i 
A. I. R. 1926 Mad. 991 = 51 M.L.J. 282. 

Suit on a pro-note by deceased against a wrong 

j)er 5 on nof in possession of deceased's estate — Decree 
against such person is nof binding on real heir. 

Where in a suit on a pro-note by the deceased 
the decree is against the person in possession of 
the deceased’s estate it is binding on the real heir 
but where there is no such possession, however 
bona fide the suit, the decree is not binding on the : 
real heir. However honest or 6o?ia Jide a person's | 
belief may be in bringing such a suit, the danger 
of allowing it to bind the real heir lies in this 
consideration, namely, that however false or un- 
jnst the suit may be, where the defendant is nei- 
ther in possession nor an heir, there is really 
nobody interested in defending the suit ; 36 M.L.J. 
106; 26 Mad. 230 and 11 Mad. ^8. Foil. (Case- 
law considered). (Ramesam, J.). MalAPPA v, N. G. 
KARB GOWD. 93 I.C. 625=1926 M.W.N. 174= 

A. I. R. 1926 Mad. 487 = 50 M.L.J. 442. 

• Decree against a dead person is a nullity. 

4 P. L. J. 240 (F. B.), Foil. (Das and Adami, JJ.). 
Kesho Prasad Singh v. Shamnandu.*^ Rai. 

94 I.C. 28 = 5 Pat. 233=7 P.L.T. 628= 
1926 P.H.C.C. 81 = A.I.B. 1926 Pat. 504. 

Decree is valid until set aside. 

Every order or judgment however erroneous car- 
ries with it an initial presumption of validity 
until and unless it is set aside or declared to be of 
no effect. (Pearson and Graham, J/.J. Shrinath 
OHATTEBJEE V. KEDAR NATH RAI. 

82 I.C. 255=A.I.R. 1925 Cal. 276. 

Chil P. 0., 0. 41, R. 1 — Decree not prepared 

hy trial Court — Appeal heard and decided— Decision 
ie nullity. 

Plaintifi’s suit was dismissed by the trial Court 
but no decree was prepared. Plaintiff appealed to 
the District Judge who accepted the appeal and 
granted the plaintiff a decree. 

Held : that the proper course for the District 
Judge to have adopted was to grant an adjourn- 
ment to enable the plaintiff to get a decree pre- 
pared and therefore the decree granted by him was 
a nullity. 66 P. B. 1919; 19 P. R. 1919. Foil. (Harri- 
son, J.). Sheb Muhammad v. jiuhammad Khan. 

69 I.C. d98=A.I.R. 1924 Lah. 362. 

— ■ Defendants in ejectment suit recorded as occu- 
pancy tenant in record-of-rights— Decree not with- 
out jurisdiction. 

The fact that defendants in ejectment suits are 
entered in the record-of-rights as occupancy ten- 
ants is not a sufficient reason for holding that tho 


DEED — Consideration. 

decrees in these suits were without jurisdiction or' 
were wrong in law. (Ross, J.). TUFANI Ii.4L v. Mt., 
Bibi Umatdl Rasool. 5 P.L.T. 535= 

1924 P.H.C.C. 244= A I R. 1924Pat.765. 

' Instalment decree providing for attachment- 
\ even without default is ultra vires. 

I Where an instalment decree provided that if two- 
; instalments were in arrears the decree could be 
I executed for the whole amount and further that 
, “the immovable property of the defendant may 
I be got attached and kept”. 

Held: that if this means that the defendant’s/ 
property should be attached before default had.^ 
been made in the payment of the instalments it iS' 
ultra vires of the Court, to make such a decree. 
(Macleod, C.J. and Coyajee, J.). Ganpati Bhatta. 
UMAMAHESffWARBHATTA V. DEVAPPA SHANKARA- 

Naeayan Harik. 76 I.C. 895 = 46 Bom. 942= 
24 Bom. L.R. 442=A.I.R. 1923 Bom. 30.. 

DEDICATION. 

See (1) Hindu LAW— Religious ENDOWMENT. 
(2) Mahomedan Law— Waqf. 

DEED. 

Consideration. 

Construction. 

Execation. 

Material Alteration. 

Recitals. 

Rights of Parties to. 

Setting aside— /See Sp. Rel. Act, S. 41. 
Validity. 

—Consideration. 

' Land let out 60 years before institution of suit 
and built upon — 20 years after terms of tenancy^ 
altered — There is no presumption that there was no 
consideration for altered agreement. 

Where land has been let out about 60 years back 
and built upon hy the tenant, if subsequently new 
terms were obtained for the tenancy tho fact that, 
these terms were obtained about 40 years before 
institution of the suit does not raise any presump- 
tion that there was no consideration lor altered, 
agreement. (Mukherji and Rennet, JJ.). OHUTTAN 

Teli V. Eazia Khatun. 

A. I. R. 1930 All. 510. 

Price less than 20 times income is inadeguater 

in Bengal. 

In Bengal any price loss than 20 times of tho 
income would be inadequate. (Chakravarthi, J.)’ 

Baikuntha Nath v. adhab Chandra. 

92 I.C. 72?=A.I.R. 1926 Cal. 653. 
Consideration admitted by defendant —Re- 
payments should be proved by defendant. 

The consideration of the bond being admitted 
and certain repayments alleged, the burden of 
proof is on tho defendant to prove other repay- 
ments. (Baker, J.C.). JiANIK Rao v. NUBHUSSAN. 

88 I.C. 254=A.I.R. 1925 Nag. 376. 

Execution admitted by executant — Passing of 

consideration as against strangers must be proved by- 
executee. 

In an action to enforce a mortgage security 
where there is no contest by the mortgagor, and- 
execution is admitted by or proved against him, 
the onus lies upon defendant to prove that the 
recital as to payment of consideration for the deed 
which ho executed is untrue. Where however a^ 
stranger to the transaction is a party and ther 
claim is contested by him and he denies execution. » 
and also asserts that there was no consideration/ 
for tho mortgage the onus Is upon tho mortgagee^- 
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■DEED— Consideration. 

^ prove his case. 17 G.L.J. 173, Ref - ; 13 O.P.L.B. 
1, i)issen<«i/ront. (Kmkhede, A.J.C.). BALIRAil 
V. Eamalia. 

78 I.C. SSO^A.I.R. 1924 Nag. 367. 

-Sale to discJuirge previous iticumbrance on 

property sold— Transfer is supported by consideration 
■— r. P. Act, S. 54. 

A sal« purported to be for a sum of Bs. 1,200. 
l<t was recited in the sale-deed that a sum of 
Bs. 550 was being left with the purchaser to 
redeem a prior mortgage and the balance of 
Bs. 650 was to be paid before the registering oiBcer. 
It was found that the money was handed over to 
the vendor before the registering officer but that 
after it had been so made over it was returned 
again to the purchaser. It was argued that there 
was no sale at all inasmuch as the vendor got 
nothing. It was however found that the market 
value of the property sold was not more than 
Rs. 600 : 

P<Beld: that if by this transfer the vendor 
'was getting rid of the liability to pay a sum of 
Bs. 560 it cannot be said that there was no consi* 
-deration for the transfer. {Lindsay and Sulai' 
man, JJ.). Alama Chand v. Chhajjd. 

74 1.O. 339=43 All. 359=A.I.R. 1923 All. 630. 

Partial failure— Deed operates to the extent of 

turn actually advanced. 

validity of a bond is not affected by the fact 
ttat the consideration recited was not paid in 
lull ; the bond is operative to the extent of the 
sum actually advanced. {MooJcerjee and Buck- 
‘wnd,jj.). KRISHNA KiSOB V. NAQENDRABALA. 
66 I.C. 694=34 C.L.J. 33=25 C.W.N. 94’= 

A.l.R. 1921 Cal. 435. 

-^outmotlon. 

Absolnte or Limited Estate. 

Absolute or Limited Interest. 

Adoption Deed. 

Ambiguity. 

Ancient Documents. 

Bond. 

Conflicting Recitals. 

EJusdem Generis. 

English Rules. 

Evidence of Conduct. 

Family Arrangement or Settlement 
Grant. 

Blre Purchase. 

, Instalment Bond. 

Intention of Parties. 

‘Lav applicable. 

Lease or License. 

Marriage Settlement. 

Mortgage or charge. 

Mortage or Lease. 

W® w Simple Bond. 

Partition Deed. 

Personal LlabtHty. 

'Covers of Gbnrt. 

Principles of. 

Recitals. 

Release. ! 

Religions Endovuenti 
Sale or Contraei of Bale. 

Sale or 01ft. ■ ’ 

Lease. ■ : ... 

« « -a .1 . . . 

Bond.^ 

^TtoioundlngolrcinnifjtticM 

I , _ *Fo PoenmeBts: i' "v^ ' . * 
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DEED— Construction— Absolute or Limited Inte- 
rest. 

Will or Gift. 

Will or Settlement. 

Will or Transfer. 

Words. 

Miscellaneous. 

—Construction— Absolute or Limited Estate. 

— A Hindu, by a settlement deed, gave his wife 
a right to enjoy a house along with him during 
his lifetime and after his death to enjoy the house 
till the end of her life-time and provided that 
thereafter the house should be taken by his heirs 
absolutely. 

Seld that he intended to confer a life-estate on 
his wife in his house and that the gift of the 
remainder in favour of his own heirs was legal 
and valid. Sundaratn Chctty, J.). VARALAKSHMI 
AMMAL V. VBNKAMMAL. 122 I.C. 348. 

Gift to female — Clear words conferring abso- 
lute estate and transferring possession!— Provision 
inserted that the female was to enjoy with her male 
issues — Gift confers absolute estate. 

Where a deed of gift in favour of a lady begins 
and ends by saying that it is “ executed in favour 
of M,” and there are no words as such limiting 
her estate, and it contains recitals to the effect 
that possession had been transferred to her and 
that she was to pay the kist. 

Eeld: that these unmistakably point to the 
grant of an absolute estate in favour of BI. 

Eeld, further, that a provision about enjoyment 
along with male issue in the deed of gift may 
be rejected at most as an idle attempt to derogate 
from the grant and does not affect the absolute 
estate created by the deed. {Madhavan Nair, 
«/.). NAGARAJA AYTAR v. NATESA AIYAR* 

85 I.C. 993=A.I.R. 1925 Mad. 1013. 
—A Muhammadan by a deed of settlement gave 
certain properties to his sons “ to be enjoyed with 
all rights absolute.*’ Later on the document 
stated that the sons “ shall not subject the proper- 
ties to mortgages or other alienations and that 

both of them shell live with the income derived 
from the same every year and thus maintain them- 
selves. After them their descendants shall enjoy 
the same with the right of alienations as they 
pleased.” ^ 

Held : that the sons took an absolute estate and 
that the direction against alienation was only in 
the nature of a pious wish that the sons should 
hand down the properties to their children unim- 
paired. {Spe}icer and Bevadoss, JJ,). ABDUL BaHI- 
MAN V. Uthumansa Eowther. $5 I.C. 948= 

t 1. J , . 1926 Mad. 997. 

^®slan bad naslan prima facie ttncori inten- 

tton to convey an absolute estate. 

words naslan bad naslan have acquired a 
technical import in legal vocabulary. If there 
were nothing else to control that import the use 
of those words would generally be understood to 
have been made with an intention to convey an 

A.J.C.). LACHHMAN DAS v. BHAQWANT 

L C. 707= 8 O.L.J. 481= 

«». 1 . A I R. 1921 Oudh MO. 
-Cons^uction-AbBolute op Limited Intereet. 

for life subsequently increased 
^ In absence of evidence proving depar- 

mtenUon and conferring aSu/e 
estate does not become heritable ^ 

Where orional intention of the donor is to 
^qneath by will a life-estate in certain property 
^ he subsequently inoteasea the ^nt by man! 
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DEED — Constraction — Absolute or Limited lute* 
rest. 

of a deed of gift, in default of definite evidence to 
the efiect, that at the time of the deed of gift the 
donor had departed from his previous intention 
and decided not only to make an immediate gift of 
property considerably larger than that bequeathed 
under the will, but at the same time to confer an 
absolute title in place of a life-interest, grant will 
not per sc create heritable estate : 23 All. 194 
(P.C.), Bel. on : 3 0. L. J. 354 and 11 Cal. 121, Bef . ; 
S All. 89; A. I. E. 1926 Oudh b^\,Exph (Baza 
and BuUan, JJ.). HAFIZ ALI v. RaKI INDAR 
KUAR. 7 O.W.N. 511 = A.I.R. 1930 Oudh 215. 

— ' Person granting patni talukdari patta to his 
daughter — She, her sons, sons' sons, and her daugh’ 
iersto continue to possess as malik — But her other heirs 
not to have any right — Absolute estate uas granted 
to daughter — Direction regarding succession was not 
limited to U'hat happened at her death but was for 
indefinite period of time, and it being against law of 
succession was void — Daughter was entitled to deal 
with it as she liked. 

A person executed a patni talukdari patta of his 
taluk in favour of his daughter. She and her sons 
bom of her womb and sons bom of their loins in 


succession and the daughters of her womb were to 
continue to possess the same and were to bo malik 
in possession by right of miras talukdari. But 
except for these her other heirs such as her daugh- 
ters’ descendants or her husband were to have no 
right to it. 

Held : that the donor in this case desired to 
grant an estate of inheritance but directed that the 
succession should take place in a specified manner. 
It was not limited to what should happen at her 
death but gave directions for an indefinite period 
of time or, in other words, he intended to alter 
the rule of succession. The provisions restrict- 
ing succession, therefore, were void, and 
the daughter was entitled to deal with the property 
as she liked. 9 M. I. A. 128, Not foil. ; I. A. Sup. 
Vol. 47 at 65 ; 6 M. I. A. 526 and 38 Cal. 603 (P.C.J, 
Bel. on. (B. B. Ghose and Bose, JJ.). Sabaju- 
BALA DEBI V. JYOTIBMOTEE DEBI. 112 1. C. 113= 

A. I. R. 1929 Cal. 166. 

Words naslan bad naslan and batan bad 

batan denote absolute estate in gifted property. 

Where the donor states that the donee is to 
possess rights in the gifted property naslan bad 
naslan and batan bad batan (generation after 
generation) and that he and his heirs and succes- 
sors shall have no right left in the gifted property, 
then or in future, the donee gets an absolute 
estate. The words naslan bad naslan and batan 
bad batan have always been held as words denot- 
ing an absolute estate unless the document is full 
of contradictions which take away the literal 
meaning of these expressions : 14 Cal. 296 {P.O.); 

A. I. R. 1922 Oudh 42 and A. I. R. 1920 Oudh 661, 
Ref (Waeir BiNDHA DIN TEWARI v. 

Ram habakh Dubey. 121 1. C. 93= 

6 0. W. N. 722=A. I. R. 1929 Oudh 413. 

Gift of full proprietary rights by husband to 

his wife— Wife to hold property generation 
after generation —No connexion of any one ‘mth the 
properly— Deed transfers full proprietary rights. 

When, on a deed of gift, the husband transfers 
the property to bis wife as a special gift describing 
it as the property in his exclusive proprietary 
right, and says that he tranafors all the rights held 
by him to her, that she is to hold it generation after 
generation, that neither himself nor his own heir is 
ever to make a claim against her, and that no one 


DEED — Constraction — Absolute or Limited Inte- 
rest. 

except her is to have any connexion with the pro- 
perty, the only construction to be placed upon the- 
deed is that it transferred full proprietary rights^ 
(5/war^ C. J. and Baza, J.). JAGMOHAN SiNGH v. 
Sbi Nath. 107 I. C. 866=3 Luck. 302= 

5 0. W.' N. 1 = A. I. R. 1928 Oudh 203. 

A Hindu's will devising his entire properly tO' 

his wife with powers of alienation in case of neces- 
sity was held not to curtail her powers to legal neces- 
sity^ the reference to necessity being held as only the- 
ordinary aversion of an owner to alienate save when, 
necessary. 

Where the will devising the whole of the pro- 
perty to the testator’s wife stated, “ I fully ena- 
power B (wife) to deal with my property if it. 
becomes necessary to do so in any manner she 
may deem proper, by way of effecting a mortgage, 
sale, charity, etc.” 

Held :( Per Fawcett, J .): — The words ‘‘ if it be- 
comes necessary to do so” cannot properly be- 
read as restricting the widow’s power of alienation, 
to legal necessity under Hindu Law. They are 
intended to bar alienations for whiohi there are no- 
reasonable grounds and are based on the ordinary 
aversion of an owner to alienate unless it is neces- 
sary 'to do so. (Coyajee and Fawcett, JJ.). BAi: 
SUBAJ V. JAJIBHAI BHAVSANG. 86 I. C. 196= 

A. I. R. 1925 Bom. 38 (c). 

Gift with conditions takes away the absolute- 

character of the disposition. 

Where in the primary clause of a gift deed the 
words following the gift were “ and all rights- 
appertaining thereto with the following condi- 
tions.” 

Held: that the expression fundamentally affect- 
ed the construction of the deed as a whole, that, 
the deed did not confer the maliki rights without 
conditions, nor did it confer on the donee those 
rights of property and alienation which a bare 
disposition in favour of a person denominated as 
malik would have involved. [Lord Shaw). ASHRAFI 

Singh v Bidya Prasad Naeayan Singh. 

80 I. C. 826=26 Bom. L. R. 776= 
20 M. L. W. 425=5 L. R. P- C. 136= 
1924 M. W. N. 819=35 M. L. T. 135= 

6 P. L. T. 77=A. I. R. 1024 P. C. 191 = 

47 M. L. J. 585 (P.G.). 

An estate equivalent to one in fee simple, 

apjyroaches absolute ownership. 

Strict proof is necessary of any right in deroga- 
tion of Sovereign’s right to assess land at discro- 
tiou. 

An estate equivalent to an estate in fee simple 
is one approaching as near as possible to an estate 
of absolute ownership. 

To describe an estate as ” nearly equal to a free- 
hold ” when it is really a leasehold amounts to 
mere puffing. But one equivalent to that estate is 
on a different footing. (4 Bom. H.C.R. 1» Foil.). 

Strict proof must be given of any right set up in 
derogation of the inherent right of the Sovereign.- 
to assess the land at his discretion ; and the fact 
that a very small rent has been paid for many 
years, does not show that the Government has for- 
feited its right to enhance the assessment in res- 
pect of such land. (Fawcett, J.). RAHIMTULLA 
V. HASAN ALI. 86 I. C. 1038=28 Bom. L. R. 1192=- 

A. I. R. 1924 Boro. 212. 

>- *• Malik ” implies absolute estate— Deed in 

favour of females — No special rude. . 

Deeds in favour of females must oe Interpreted) 
in the same way as any other deed. The worda» 
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DBEI>— CoDBlfa'clioi— Ibsoiiite or Limited Inte- 
rest. 

“Malik ” and “ Malkiyat ” in a formal document 
imply an absolute estate unless there is something 
in the context to qualify it. Where the husband 
in a deed purporting to be a sale-deed in favour of 
his wife in consideration of her dower clearly stat- 
ed that he had given proprietary possession to her 
and also that she had the full power of a proprie- 
tor to alienate the house sold ; 

Held that the husband’s intention was to confer 
an absolute estate upon the wife. {Scoit-Smitli, J.). 
MT. MAHOMMADI V. KARAM BAKHSH. 

72 I.C. 977 =^A. I. R. 1924 Lab. 347. 
Maintenance deed — Hindu Law. 

Words “with absolute rights etc” in main- 
tenance deed are not to he construed in a different 
manner from similar words in other documents. 
{Venkatasubba Bao, J.). Naratanaswamt DEVA- 
BAYAB V. THANGAYELU P^DATACHI. 82 I.C. 67= 
1924 M.W.H. 57i = A.I.R 1924 Had. 800. 


Deed simply transferring right of manage- 
ment but not in any way transferring otonership 
does not prevent transfer of ovmership. 

Where a deed simply transfers the right of 
management but does not in any way transfer the 
ownership of property and other circumstances 
indicate an intention not to transfer alienation of 
the property by the executant of the deed sub- 
sequent to its execution is valid. {KinTchede, 
AJ.C.). Hotilal RAMLAL V. Reni. 

7b I.C. 711 = A.I.R. 1924 Nag. 348. 
r—^Total relinguishment of rights was inferred 
from the use of words like ‘ for ever ’ — Grant held as 
hemtahle though no express words xised. 

, A service grant to one B, by proprietor of Bet- 
tiah Raj contained the following passage: — “Hence 
because of that good work it is ordered that what- 
ever trees have been planted by his ancestor and 
also if he plants any ; the share of the Raj in them 
IS given np. Hence this parmona is written to all 
forbidding you in any way to interfere with the 
wcs standing on the nakdv holdings of the said B 
forever.” 

■ considering the context and the 

other provisions in the document and the evidence 
relating to subsequent conduct of the parties, the 
intention was that the landlord should relinquish 
msn^ttothe trees both present and future 
^ven If a document should contain word such as 

erartY/ similar words, if the 

the grant of a life-interest only the 

extondfn. re®"* will not have the eflect of 
tee Bnt tho lifetime of the gran- 

“.Sutation in 'J?® “ “J 

even if there axe no 

teanf still be a 

“ To y Wt*-*'®- ^»24 Pat. 685. 





DEED— Construction— Abfiolnt^ or Limited Inte- 
rest. 

words of limitation and not of purchase. They are 
not taken as conferring any estate on the heir but 
simply as showing or marking out the estate the 
ancestor takes. Further a gift to a man and his 
male heirs and not to the “male heirs of his body” 
is an attempt to create an estate unknown to the 
law and consequently the English law rejects the 
word ‘male’ and construes the gift as one to a man 
and his heirs simpliciter (i.e.) as a gift in 
fee simple. Even if the estate created is in 
tail or in tail male under the English law, 
such an estate is unknown to the Indian law and 
cannot be imported into India where the land 
settled is situate and which must therefore 
devolve according to the lex loci. (Shah, Ag. C. J, 
and Marten, J.). DADABHAI FRAMJI GAMA v. 
CowASJi DORABJi Panday. 77 I.C. 83= 

24 Bom. L.R. 1111=47 Bom. 343= 

A.I.R. 1923 Bom. 177. 
•Words and Phrases — You and your heirs — 


.465oZa<e estate to grantee — His heirs hold it as an- 
cestral property. 

A Sanad provided “the above estate has been 
conferred upon you and your heirs for ever.” 

Held : this does not mean that every subsequent 
heir of the grantee held the property indepen- 
dently of his personal law with full powers of 
transfer. You and your heirs is the usual expres- 
sion for conferring an absolute estate on the gran- 
tee. 4 0. 28. P. C. ; 24 G. 834, P.C. ; 33 G. 947, Ref. 
(Simpson and Dalai, A.J.CsJ. RAil Ratan v. 
GaNGA Baesh. 71 I.C. 581=26 O.C. 245= 

10 O.L.J. 193=A.I.R. 1923 Ondh 265. 

Grant as ‘ Malik ’ to wife but saying that she 

should utilise income and that property is to go to 
son if born — Grant is only that of life-estate. 

A deed declared that neither the declarant nor 
his heirs or representatives will have any right or 
title of claim against the said Musammat or her 
heirs and legal representatives in respeot of the 
properties. But the succeeding clause made spe- 
cific reference to the income as that which the 
lady was to utilize and there was the further 
clause that if a child should be bom the property 
should belong to that child. 

Held : these two clauses seem inconsistent with 
the construction of the deed as conferring an 
absolute estate and to indicate what the real in- 
tention of the grantor was and construing the 
deed as a whole it conferred a life-interest only. 
(Coutts and Ross, JJ.). SARABJIT PANDE v RAJ 
Kumar Pande. 69 I.C. 957=1922 P.H.C.C. 74= 

, ^ , A I R. 1923 Pat. 87. 

-y-A deed for maintenance presumably creates only 
life-interest. (Daniels and Dalai, A.J.Cs.). Hafiz- 
UN-NISA V. JAWAHIR SINQH. 66 I.C. 24= 

. 24 O.C. 374=A.I.R. 1921 Oudh 209. 

fdift %n favour of mfe as ' malik ’ but restric- 
Uve clauses used— Gift was held to be only of a Hindu 
woman's estate. 

In a deed of gift by a husband to his wife, the 
properties were granted to the wife as ‘Malik*. 
Any alienation made during the lifetime of tho 
donor was to be by his permission. After his 
death, she could taansfer to certain specified per- 
sons and to a limited extent. She was also given 
authority to execute a will in |avottr of certain 
speoified.perspns. There was a proviaioh also for 
the devolution of the properties left undisposed 
of-^t the donee B death. ^ 
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DEED — Constraction — Absolute or Limited In- 
terest. 

ing none as redundant or contradictory and that 
on a construction of the deed of gift, the intention 
of the donor was to provide for the donee and also 
for the ultimate devolution of the property. The 
grant in efiect was grant of an ordinary Hindu 
woman’s estate. The absence of any clause res- 
training the donee from granting a mokurari lease 
does not lead to the conclusion that she was em- 
powered to grant it. (Coutts and Ross, JJ.). ASHUBPl 
Singh v. biseswar Pratap Narain Sahi. 

65 I.C. 977=1 Pat. 295=1922 P.H.C.C. 70= 

3 Pat. L.T. 273=A.I.R. 1922 Pat. 362. 

A deed for maintenance prima facie imports 

only a life-interest. (Daniels and Dalai, A.J. Cs.). 
MST. HAFIZ-UN-NISA V. JAWAHIR SiNGH. 

24 O.C. 374=A.I.R. 1921 Oadh 209. 

Will in favour of widow — Full proprietary 

rights can be conferred by expressions so indicating 
— Each case will depend on its facts. 

Wherever expressions indicating the creation of 
a full proprietary right in favour of a widow are to 
be found in the will she is to be treated as the full 
owner. Each ease has to be decided upon its own 
particular facts. (Abdul Raoof, J.). AIOHAN LAL 
V. MatA LAL. 59 I.C. 231 = 3 L.L.J. 132= 

16 P.L.R. 1921. 

— Constrnction — Adoption deed. 

“ Yyavastha ” does not include power of un- 
restricted alienation. 

An adoption deed provided “you have acquired 
whatever rights and authorities a natural son 
should have acquired had I got any, and you have 
from to-day become the owner of the property 
movable and immovable. You should stay with 
us and take care of us as long as we, that is, I and 
my wife, live. After our death you are the sole 
owner and should thereafter make vahivat as 
owner. In whatever manner the estate movable 
or immovable is managed, as long as I live, it is to 
be taken that you approve of it. You have no 
authority to object to it.” 

The word used for the management reserved, was 
'"vyavastha” in the original. 

Held ; that the deed conferred on the father 
powers of management free from any interference 
on the part of the adopted son, but it did not give 
to the adoptive father an unrestricted power of 
alienation, {ifacleod, C. J. and Crump, J.). 
BALAPPA GHENAPPA V. AKKUBAI RATAGOUDA. 

74 I.C. 220=A.I.R. 1924 Bom. 170. 

No words of transfer used — Deed cannot 

transfer property. 

A document purporting to be an adoption deed 
contained the following words “you [the adopted 
son] alone are the full owner of my movable and 
immovable property”. 

Held : that it cannot be contended for a moment 
that the executant in executing the deed which 
was to evidence the previous adoption intended to 
transfer thereby all hisimmovable and movable pro- 
perties unless he used in the document words of 
conveyance or transfer. {Macleod, C. J. and Crump, 
/.). Shidappa 0. Santawa. 77 1. C. 477= 

A.I.R. 1923 Bom. 302. 

—Construction— Ambiguity. 

» !■ i.jf the l^ngUBgo of the document executed by 

a Hindu in which there is an express and clear 
intention of conferring an absolute estate is so 
clear as to leave no doubt in the mind of the 
Court, it must taka effect according to its tenor. 
But if, on the other hand, there is an ambiguity 
in the language which is used, then for purposes 


DEED — Construction — Ambiguity* 

* 

of construction Courts are entitled to take into 
consideration the notions and wishes of Hindus 
with respect to the devolution of their property : 
2 I. A. 7 (P.O.), Foil. {Lindsay and Banerji, JJ.). 
Radha Kishun V. SiTA Ram Upadhaya. 

114 I. C. 45=26 A.L.J. 172. 
— ^The lease deed being ambiguous, the rule, how 
the parties understood it, applies. A contract in 
one case should not be interpreted in the view 
taken with regard to another contract which is 
differently worded. {Suhrawardy and Cuming, JJ.). 
Hara Mohan Banikya Chowdhurt v. Hemc 
Chandra Ch.\krav.arty. 87 I. C. 758= 

42 C.L.J. 172=A.I.R. 1925 Cal. 1248. 

No ambiguity — Conduct of parties cannot be 

considered — Evidence Act, S. 92. 

If the meaning of a term in the original agree- 
ment is doubtful, assistance might be sought from 
the conduct of parties. Apart from ambiguity, the 
mere fact that the parties have acted on an 
erroneous construction of an instrument furnishes 
in itself no reason why the Courts should not 
follow the general rule that an instrument should 
be construed according to its natural meaning in 
the light of the circumstances in which it was 
executed. {Richardson and Suhrawardy, JJ.). 
Bhupendra Narayan Sinha V. Midnapur 
Zemindari Co., Ltd. 68 I. C. 937= 

37 C. L. J. 556= 
A. I. R. 1922 Cal. 300. 
Ambiguity in the operative part may he clear- 
ed up by reference to recitals. 

Per Dawson-Miller, C. J. — Where there is 
ambiguity in the operative part of the deed, one 
should look back to the recitals and be guided by 
what is therein contained in interpreting the 
ambiguity. This canon of construction, however, 
cannot apply in all cases where there is a doubt or 
difficulty in the construction of the document. If 
one is satisfied upon the natural construction of 
the operative part of the deed that certain property 
passes, notwithstanding that the construction may 
be difficult, the recitals have no binding force. 

Per Da«. /.—-The recitals in a conveyance ate sub* 
ordinate to the operative part and that consequent- 
ly, where the operative part is clear, it is treated 
as expressing the intention of the parties, and it 
prevails over any suggestion of a contrary intention 
afforded by the recitals ; but it is well established 
that where the operative part is doubtful and it is 
impossible to say, on a mere reading of it, to which 
properties it refers, then the recitals can and ought 
to be used to explain its meaning, and that while, 
for the purpose of construing the operative part 
the whole of the instrument may be referred to, 
yet the recitals leading up to it are more likely to 
furnish the key to its true construction than the 
subordinate clauses of the deed. For instance, 
parcels of a deed described with certainty are not 
cut down by recitals showing that something less 
was intended to pass ; but the recitals assist the 
construction of the operative part where there is an 
ambiguity in the operative part as to the property, 
affected. (Walsh v, Trevanion, (1850) 15 Q.B. 733, 
Foil.). {Dawson-Miller, C. J., Das and Adami, JJ.). 
BHONU LAL CHOWDHURY V. W. A. VINCENT. 

65 I. C. 882=3 Pat. L. T. 653= 
A. I. R. 1922 Pat. 619 (P.B.). 

Ambiguous deed may be construed in the hght 

of parties * conduct, hut uiuxmhiguous deed should 
not he so construed. 

While the true constructiou of en obscurely 
framed dooument may be detenniBod by reference 
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DBBO— Conatruotion— imbigaity. 
to the conduct of parties, no such procedure is 
admissible when the terms of the instrument are 
unambiguous. No amount of acting by the parties 
«an alter or qualify words which are plain and 
unambiguous. {Mookh^fjee, A-G.J . and Fletcher, J.). 
MiDNAPUB ZaaiNDABI CO., LTD. V. JOGENDRA 
KUHAB. 62 I.C. 491=33 C.L.J. 186= 

A.I.R. 1921 Gal. 760. 

-Judgmenir-Language doubtful— Benefit goes 

io judgment-debtor. 

Where the language of a judgment is doubtful 
the benefit of the doubt ought to go to the judg- 
ment*debtors. {Kanhaiyalal, •/. C.). GOKARAif 
BiNGH 0.,1IANGLI. 66 I.C. 673=8 O L.J. 407= 

A.I.R. 1921 Oudh 138. 


—Gonitraction— Ancient document. 

— After lapse of considerable period, cogent evi- 
•dence is required to hold that an instrument is 
not what it purports to be. {Suhraioardy and 
•Oarliek, JJ.). SiSIB KUMAB MALLIK v. NARAN 
'Ohandba Malik. 119 I.C. 803=33 G.V.N. 991= 

A.I.R. 1929 Cal. S4f 
•Slip of scribe — Court is not justified in substi- 
iuting proper word when deed has long remained un- 
challenged and has been acted upon. 

Where in a document there was a mistake of 
<he scribe and inappropriate word had been 
inserted and the document remained unchal- 
flenged for half a century or so and was acted 
upon. 

Beld : that the Oourt was not justified in substi- 
tuting the proper word in the context. {Tek Chand 
etnd Agha Haider, JJ.). MTIEID HUSSAIN v. 
JOWALA SAHAI. 120 I.C. 14= 

A.I.R. 1929 Lab. 648. 

’’Ambiguities — Contemporaneotis usages may be 

iooked to. 

One of the most settled rules of law for the 


•coDstmotion of ambiguities in ancient instruments 
48 that you may resort to contemporaneous usage 
to asoe^in the meaning of the deed : Attorney- 
general V. Drummond, (1842) 1 Dr. and Wr. 353, 
mI. on. (ATisra and Srivastava, JJ.). MOSHIk; 
ALI t>. HUBUNISSA. 114 I.C. 113= 

A.I.R. 1929 Oudh 204 
^ may be had to contemporaneous usagt 

wfeijffifiny ambiguities in ancient instruments. 
uf^ the most settled rules of law for the 
of ambiguities in ancient instrumenti 
as that you may resort to contemporaneous usage 
w asoe^in the meaning of the deed ; Attorney- 

7^ • 1 858. Bel on 

!^^^<^nand Pullan, JJ.). BBNAIK DAT o 

Mohammad Qhapubkhan. 103 I.C. 496= 

„ J O.W.H. 770=A.I.R. 1927 Oudh 442 

-ononia we general words of an ancient grani 
be uncertain, they may be fairly explained by sub 
«e^ent usage. (Lord Phillimore). Seoy. op State 

-u. Baja jyotipeashad Singh. 94 1 g 974— 

93 Cal. 8M=98 LA. lo6=30 C W k ?«= 
^ 24A.L.J.761=A.I.R. 1926P.C. 41 

'^^UBtraotion — Bond. 

interpreting the terms of the bond the 

^ovisions of law, under which it was executed 

.Aung 0 . ma thbt pon. *1 5 gang. 494= 

1927 Rand. 318 

■^—Sond^mgle bond or bond wUh condUwn. 

. A single bond is a deed wherein a party aoknow 

dedges himself to be bound or ind^ebteTte awthli 

J ^ promises U 
^ »PP«irded (i9 J. *; Mndition ttai 

■pon file perfonnanoe nf a^btrtaihaotthe bond 


DEEI>— Construction— recitalfl. 

is to be void, otherwise to remain in force, it U 
called a bond with a condition. 2 All. 322, Foil. 
{Mears, CJ., Piggot, Walsh, Byoes and Sulaiman, 
JJ.). Shiv D.\tal v. Maherban. 69 I.C. 981= 
20 A. L.J. 819=45 All. 27=4 L.R.A. Civ. 3= 

A.I.R. 1923 All. 1 (F.B.). 


— Construction — Conflicting recitals. 

Settler’s general expression cannot control un- 
ambiguous words conveying absolute estate. 

The settler’s general expression of intention 
cannot control or qualify the very unambiguous 
words in which he conveys an absolute estate, and 
where the settler uses words which have the legal 
efiect of granting the absolute estate and there are 
no consistent words of such a nature as to make 
it clear that the testator did not mean those words 
to have their ordinary legal meaning, the words 
used must bear their proper meaning. 

Where in a deed it was stated “ I hereby make 
the provisions, so that my properties, eto., may 
not pass to the control of others after my lifetime 
and that they may go to my lawful heirs .... 
properties in Sch. 1 hereof are to be enjoyed by 
myself and my wife during our lifetime ; my 
daughter and her husband are to enjoy the afore- 
said properties with absolute rights. The proper- 
ties mentioned in Sch. 2 hereof are to be enjoyed 
by my daughter and my son-in-law from this data 
with absolute rights and with heritable rights in 
favour of son, grandson, eto.” 

Held : that the terms conveyed the absolute 
estate both in Sch. 1 and in Sch. 2 to the daughter 
and her husband as tenants in common. 24 Cal. 
884, App. ; 22 Mad. 357, Dist. {Phillips 'and Bame- 
sam, JJ.). Sankara Narayana Rbddi v. 
KOPAYYA Reddi. 91 I.C. 973=23 M.L.W. 81= 

1925 M.W.N. 879= 
A.I.R. 1926 Had. 286. 
-^-^onveyance of land— Difference between boun- 
daries and area given — Land actually comprised 
within the boundaries should be treated as conveyed. 

^ Where a land conveyed is described by bounda- 
ries as well as by area, if there is a diSerence 
between the boundaries and the area, the land 
actually comprised within the boundaries will be 
treated to have been conveyed : 18 C.L.J. 541, Foil. 
{Kulwant Sahay, J.). R.4GHUNANDAN THAKDR v. 

Kishendeo Narain Mahta. 981.0.391= 

7 P.L.T. 134=A.I.R. 1926 Pat. 257. 
-^Becital inconsistent with operative parb— Lat- 
ter is to prevail. 

If both the recitals and the operative part of a 
deed are clear and unambiguous, but they are 
inconsistent with each other the operative part is 
to be preferred. Norton on deeds, p. 181, 6 Russel, 
330 and 16 Q.B. 733, Bef. {Young and Brown, JJ.). 
T. HUS9AN V. CHIN OHONG. 88 I.C. 910= 


« t AJiU » 






A.I.R. 1928 Rang. 299. 
— • Conflict between boundaries and area — Former 
fs io prevail over latter where former is clear. 

Ordinarily when a piece of land is sold with 
definite boundaries, unless it is very clear from 
the circumstances surrounding the sale that a 
smaller extent than what is covered by the bound a- 
nes was intended to be sold, the rule of interpreta- 
tion 18 that boundaries must prevail as against the 
measurenjients. {Krishnan and Waller JJ.) 

SUBBAYTA OHAKKILIYAN v. K\NJAM MUTHIA 
QOUNDAN. 

18U Had. lUaU MX. J. ISS , 
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DEED — Constraciion— Conflicting recitals. 

— Where one of the descriptions by boundaries is a 
false description, the lessee may be entitled to 
claim that the description by area must prevail 
over the description by boundaries. But such a 
claim must be asserted against the lessor and it 
cannot be tried in an action for ejectment against 
an alleged trespasser. {Dasand Macpherson. JJ.). 

Shashi Bhusan Bakerji v. Ramjas agarw.\la. 

83 I.C. 205=3 Pat. 85=A.I.R. 1924 Pat. 402. 

Where a deed contains an adequate definition 

of property demised, erroneous statement as to area 
tciU not vitiate description. 

Where the operative part of a lease does not 
give area of demised land but expressly states that 
the lease is of entire land known as East Swardih 
and described in schedule ; and where schedule 
gives area of demised land, yet when read with 
recital in lease area mentioned in schedule is by 
guess : 

Held', such a description is not actually in con* 
flict with description by boundaries. (Das a*id 
Foster, JJ.). MESSRS. LINTON MOLEStVORTH & 
Co. V. Jagannath SrPAKAB. 77 I.C. 403 = 

1 Pat.L.R. 377=5 P L.T. 437= 
A. I.R. 1924 Pat. 226. 

Conflict bettceen area and boundaries — First 

description being sufficiently clear second description 
ts to be rejected otherwise second controls first. 

When the premises are sufficiently described, as 
by giving the particular name of close or otherwise, 
an erroneous additional description will be reject- 
ed as a ‘false demonstration.’ but if there is not 
this certainty in the first description as. if it is 
expressed in general terms and a particular des- 
cription is added, the latter controls the former 
and limits the generality of the earlier description. 
(Dos and Kulwant Sahay, JJ.). GOPAL MiSSEB v. 
PARTAP Mandal. 72 I C. 643=4 P.L T. 652= 

A.I.R. 1924 Pat. 200. 

Conflicting recitals as to specification of 
property — Specification by boundaries should be pre- 
ferred. 

If there is a conflict of two deeds in respect of 
the specification of the property, the specification 
indicated by the boundaries should be preferred 
and given effect to. {Wazir Hasan. .i./.C.). Ragho 
Pebshad V. Secretary of State. 74 I.C. 369= 

9 O.L.J. 629=27 0 C. 64= 
A I R. 1923 Oudh 114. 

Clauses repugnant to each other — Earlier will 

override the later clause, but every attempt should be 
made to reconcile — Effect must be given to part em- 
bodying real intention — Document as a whole should 
be ioohed at. 

If there are two clauses or parts of a deed repug- 
nant to each other, the first will be received and 
the latter rejected, unless there is some special 
reason to the contrary; bat this is an expedient to 
which the Court very reluctantly has recourse, and 
never until it has exhausted every other means in 
its power to reconcile apparent inconsistencies, and 
the rule is subordinate to the general principle 
that the intention must be ascertained from the 
entire contents of the deed; for effect ought to bo 
given to that part which is calculated to carry into 
effect the real intention and that part which would 
defeat it should be rejected. {Moohherjee, A.C.J. and 
Fletcher. J.), MiDNAPUR ZEMINDABI Co., LTD. v. 
JOOENDBA KUMAR. 62 I.C. 491 = 33 C L.J. 186= 

A.I.R. 1921 Cal. 750. 

If the boundaries specified in a lease can be 

Identified the ordinary rule is that the statement 
•of area must give away to the description of boun- 


DEED — Construction—E jusdem generis . 

daries. {Teunon and Newbould, JJ.). SHEIK Bara. 
Kalim V. Rajendbanath Roy. 64 I.C. 751 (Cal.). 

It is a well-established rule that where the- 

boundaries can be ascertained effect must be given 
to the description by boundaries irrespective of 
area. But if the boundaries are uncertain, then 
area must be considered. 410. 49, Eef. (Newbould' 
and Ghose, JJ.). Habi Mohan ModAK v. Rames- 
WAR DAS. 64 I.C. 737 (Cal.). 

— Construction— Ejusdem generis. 

Deed excluding coynpensation in case of lands 

being left fallow, of floods or of drought and exclud- 
ing right to ahalemey\t of rent on whatsoever account- 
Abatement could be claimed in case of deficiency due- 
to compulsory acquisition. 

Where the terms in a habuliyat ran as follows : 
— “ Any loss arising from leaving the lands fal- 
low or from floods or drought will be mine : you. 
will not have anything to do with it nor shall i b& 
entitled to claim abatement of the stipulated rent 
on any account whatsoever; any such claim will’ 
not be entertained.” 

Held ; that abatement of rent could be claimed 
in the case of deficiency in area due to compulsory 
acquisition. The words ” on any account what- 
soever ” most be construed cjMsdm generis with, 
the preceding provisions and the interpretation in' 
this case would only be that abatement of rent 
would not be due in the case of losses of the same 
type as those specified. (Pearson and Grahatu, 
jj.). GOSTA BEHARI PBAMANIK V. HEM CHAN- 
DRA DAS Db. 

82 I.C. 315=29 C.W.N. 124=51 Cal. 1022=v 

A I R. 1925 Cal. 356. 

yfercayitile documeyits should not be construed' 

on the lines of wills ' ejusdem generis ' applica- 
bility of. 

It is not desirable when dealing with the con- 
struction of statutes and mercantile documents, 
to cite authorities on the construction of wills, 
because a testator is of his own bounty doing what 
he pleases and there is no presumption that he 
will not be capricious. In a mercantile document 
or a statute, there is a presumption that business- 
men do not intend to do anything absurd which is 
some slight guide : but in all cases it is a question 
of construction. 

In a mercantile dociiment in which there was a 
distinct category dealing with the various types- 
of timber which constituted the stock-in-trade of 
the mortgagor who was a timber trader and saw- 
mill owner. 

Held-, that the words “ goods, chattels and 
stock-in-trade ” must ho read ejusdem generis 
with the preceding words. (Rutledge, J.). A. V. 
JOSEPH, In re. 82 I.C. 702=2 Rang. 272= 

A I.R. 1924 Rang. 348. 

Words ond Phrases — "Such other ihtyigs 

must be eoyistrued ejusdem generis with words which- 
luxs gone before. 

The terms of the muchiliha were : — 

The immovable and movable properties, silver,. 
and precious stone ornaments which arc partly the 
self-acquisition of the father and which were 
partly acquired by the plaintiff by having traded 
for about 18 years along with him and separately 
and the good debts leaving off the bad debts as per 
ledger account kept in the business carried on at 
present only in the name of the plaintiff and the 
mortgages, simple loans, shares and all such other 
things, which are in the possession of all the mem- 
bers of our family shall be valued on the whole by. 
you the two arbitrators. 




CIVIL. CRIMINAL AND REVENUE 



deed— C onstruction— Ejasdcm generis. 

Eeld • thftt " suoh other things ” must he read 
wwrM with the words going before, and 
they mean assets unconnected with the business 
and things like mortgages, loans and shares, 
which might perhaps be compendiously described 
as ohoses’in'aotion. 

Eeld : further that the proper interpretation of 

“ good debts business " is that if there is 

a balance of good debts over bad debts, then it is 
to be divided ; if there is no balance, thero will be 
nothing to be divided. That expression does not 
mean that the whole business was included and 
that, if that business ultimately turned out os a 
burden instead of a benefit, the net loss was to be 
brought in and shared between the brothers. 
(Schwahe, C.J. and Ramesam, J.). M. KtJPPU* 
SWAUI CHETTY V. M. SIKGABAVELU CHETTY. 

78 I. C. 6«s=:18 M.L.W. 99=1923 M-W.N. 867= 
A.l.R. 1923 Had. 679=43 HL.J. 233. 


General words in body of document — Detailed 
description at the foot of document — One must be 
read subject to the other — 'Etc.' must be read ejns- 
dem generis with the words which have gone before — 
Words and phrases. 

Where the general words, viz.. Village of 
Eovilur in the body of the document were quali* 
fied by the description given at the foot of it and 
there was a clear enumeration of what the village 
of Kovilur within the four boundaries consisted 
of, 


Eeld: the words in the body of the documen 
must be read subject to the mere precise descrip 
tion given which must be taken as controllini 
general words occurring in the earlier portion. Th( 
words “ the remaining lands ” or poramboke anc 
other lands attached thereto (remaining lands] 
cannot be regarded as including the residentiaj 
building of the zemindar. Where the words 
'etc.' follow an enumeration of speciho things be 
ginning with “ all kinds of trees” having som< 
characteristic, the words should be restricted t< 
things of the same nature as those which hav« 
been already mentioned. In suoh a case the rul< 
o| ejuedem generis will apply and the residentia 
building cannot be said to be ejusdem generis, witl 
the things already enumerated. {Spencer ant 
Venhatasubba Rao, JJ,). BAJAgopala v 
Thibupathi. 72 1. C.. 258=1923 M. N, 230= 
, A. 1. R. 1923 Mad. 511=44 H. L. J. 289 
- -Landlcrd and iTenant— Kabuliat stating tha 
leMnt must not claim abatement for diluvion or oni 
other reasonr-Ordinarily “ any other reason ” < 

like reason to dH^mon—But special circumslance 
and party s intention must be considered. 

'iho kabuXi^t .stated ” You shall neve;r be com 
petent to enhance the said jama, on any grounc 

nor shall we get Bbatoinent of the jama on thi 

ground of diluvion or pn any other ground.” 

HeWr that the words “oh any other ground' 
should be taken as referring to cases of like naturi 

as diluvion. A person, who has been deprived oi 
possession of of the 'demised premises shoulc 

not be held liable for the whole rent for ever anc 

Jhia piinoiple applies Witt greater force where th< 
tenant 18 deprived of ahYP^paofthe leaseholc 

nnd'the .intention of the par|i§a. must be taker 
ttjo fipnardorajaon.. 4nd Ponfon. /J ) 

.35 f:.cr 

8i 0. L. J. 119=1. Pb. 1921 Cii. si 



DEED— Construction— Bvideiicc of Conduct. 
—Construction— English rules. 

Words— Technical meaning under English: 

law should not be applied. j a t 

In settling the true construction of a deed of 
settlement in India unless there is a speciaL 
reason afforded by the deed itself to the contrary, 
the technical meaning given to words in English* 
law must be disregarded. {Lord Buckmaster), 
GANPATRAO DESAI V. BAIiABHAI RAGHUNATH' 
AGASKAR. 107 I.C. 119=52 Bom. 176=55 I.A. 74- 

47 C.L.J. 198=30 Bom. I*. R- 282= 
27 M.L.W. 400=26 A.L.J. 560= 
32 C. W.N. 925= A.l.R. 1928 P.C. 33=- 

54 M. L. J. 245 (P.C.). 

Deeds in India must be liberally construed — 

English canons of construction are not to be applied. 

Deeds and contracts of the people of India, 
should be liberally construed. The strict canons- 
of construction employed in dealing with deeds- 
in England where conveyancing is a fine art 
should not be applied ; 37 All. 899, App. {Kincaid, 
J. C. and Loho. A. J. C.). MIE ALI NAWAZ t>. 
Mir Am asghar. 97 I. C. 124= 

A. I. R. 1927 Bind 62. 
—The principles of Common Law with reference 
to joint contracts should not be applied. {Kincaid^. 
I.C. andLobo, A.J.C.). MiR ALI NAWAZ v. MiR: 
Ali Asghab. 97 I.C. 124= A.l.R. 1927 Sind 62. 

—Construction— Evidence of conduct. 

Authorities effecting seitUment between vari- 

otts parties likely to cause serious trouble — F or deter^- 
mining whether leaders entered that settlement in. 
representative character — Attitude of those whom- 
they were supposed to represent must be considered. 

Where the authorities efieot a settlement be- 
tween the various parties the disputes among which, 
are likely to cause serious trouble, in order to 
determine the question whether the agreemout 
was entered into by the leaders in a representative 
character, the attitude of those whom the leaders 
were supposed to represent must be considered. 
{Boys and Bennet, JJ.). Bam SINQH v. SUBHAN- 
MOCHI. 116 I C. 302=1929 A.L.J. 1083= 

A.l.R. 1929 All. 519. 
— Where the instrument is plain and unequivocal, , 
evidence of conduct cannot be received for eluci- 
dating its terms : 80 Cal. 788 (P.O.), Foil. {Yen- 
katasubba Rao, J.). Babu v. GOKULDOSS Govar- 
DHANDOSS. 112 I.C. 184=28 M.L.W. 824=^ 

A.l.R. 1928 Had. 1064=55 M.L.J. 132. 

’—Evidence Act, S. 92 — Evidence of conduct can ^ 

be given only after other means are exhausted. 

The rule, that the conduct of the parties in res- 
pect to an instrument may be looked to in con- 
struing a document, is subject to this reservation 
that it can be admitted only after every other - 
means to construe a deed have been exhausted : 
Attomey-Oeneral v. Drummotid, (1842) 1 Dr. & War. 
358, Foil. {Boss and Wort, JJ.). DBVJEE Trikam- 
JEB V. Dayamoy Mukharji. . 108 I.C. 418= 

A.l.R. 1928 Pat. 225. 

Subsequent conduct can serve only as estoppel' 

— It shows t^ construction put by parties on ths' 
deed. 

Thou0^ ihe Ootirt is permitted to lobk at the 
surrounding oiroumstanpe^, that must mean the 
elrovtostanbes Buxrounaimg the execution of the- 
doonmeht and- subsequent conduct okn> 6nly have 
efieot, if at all, as an estoppeL, TAa subsequent, 
eonauot.of the partifs in re{aiqj^a.,to. th,e terms ol 
the document can only be evidenoe oitte oonsttu^- 
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DEED— Construction — Evidence of Conduct. 

tion they put upon it. [Macleod, C. J. and Zladgav- 
kar, J.). jAMSHEDji 0. Secretary of State. 

93 l.C. 164-28 Bom. L. R. 25^= 
A.I.R. 1926 Bom. 209 (c). 

Suhseqtunt assertions by one party cannot 

■affect meaning. 

Although the circumstances attending the execu- 
tion of a document may be looked at to construe 
the contents of the document in order to ascertain 
the intention of the parties at the time, subsequent 
assertions by one of the parties with reference to 
that document cannot aSect its meaning. 
(Phillips, J.). ZALLIANI AMMAL v. COCHIN 
Sircar. 91 l.C. 316=22 M.L.W. 473= 

A.I.R. 1926 Mad. 143. 

—’Subsequent conduct of parties not relevant but 
jgrior is— One deed not to be construed in the light of 
another — Stray words should not override main 
'intention. 

In construing a document the conduct of the 
parties subsequent to the date of the document 
should not be taken into consideration. Their 
Understanding of the document should not ordi- 
narily influence the Court one way or the other, 
■unless it gives a clue to the meaning of any 
expression which is not clear. The conduct of the 
parties prior to the execution of the document, 
or at the time of the execution of the document, 
may be of some evidence. It is not proper that 
^the Court should interpret one document, in the 
light of the recitals of another document. Stray 
words here and there should not be so construed 
as to override the main intention of the document. 
(Devadoss, /.). SENQAMALAM v. LOGAMBAL. 

86 l.C. 8=21 M.L.W. 45= 
A.I.R. 1923 Mad. 471. 

Conduct of parties is relevant to explain a 

deed capable of several meanings. 

The conduct of the parties to a contract reduced 
into writing may not vary or alter it, but their 
conduct may help to explain or elucidate a contract 
open to difierent meanings. 

N was a trader by profession and carried on in 
conjunction with his wife, G a profitable business 
in rice. Some months after G’s death, which 
occurred in December, 1904, N contemplated 
marrying again. Before the marriage was actually 
contracted, on the 11th May, 1905. he executed a 
document apparently a partnership deed which 
contained among other things : — 

(i) All the house sites, buildings, rice, paddy, 
ponies, gharries, gold and money, which have 
been in existence up to this date, will belong to 
the partnership ; 

(ii) Either partner Ma E Yin or Ma Thaung, 
‘the daughters, will take charge of all the private 
properties belonging to partnership, such as jewel- 
lery, etc. 

Held that the document was more a record of 
a division of rights and interest rather than a 
deed of partnership and therefore the sons and 
•daughters by former marriage had no share in the 
property acquired by N along with his second 
■wife. (Mr. Ameer Ali, J.). MA THAUNG v. MA 
Than. 80 l.C 1031=51 I.A. 1 = 19 M.L.W. 477 = 
Si Cal. 374=1924 M.W.N. 662=3 Bur. L.J. 333= 

29C.W.N. 559 = 9 Rang. 175= 
A.I.R. 1924 P.C. 88=46 M.L.J. 618 (P.G.). 

—A deed of doubtful import is best construed by 
'Evidence of the conduct of the parties to it. Where 


DEED— Construction— Family arrangement op 

settlement. 

an ikrarnama between a Hindu widow and her 
adopted son provided that the former should pos- 
sess and enjoy certain properties for life, but that 
she should have no power of alienation and that 
the latter had the right to enter into possession 
after the mother’s death, held, that the deed was 
merely intended to give the mother the rights of a 
Hindu widow in the properties, that the estate was 
not a life-estate and that the adopted son was not 
a remainder-man. (Mitra and Caspers, JJ.). Pro- 
MOTHA N.ATH V. DINAMANI. 65 l.C. 826= 

34 C.L.J. 129. 

— Construction — Family arrangement or settle- 
ment. 

A suit for partition between two brothers K and 
T was compromised under which the share of K 
in all the joint-properties was fixed at 6 annas, 
and that of his brother T at 10 annas, the proper- 
ties being left joint as before. Later on a further 
dispute arose between the brothers which was 
settled by the execution of an annuity bond which 
proceeded on the narrative that the two brothers 
were desirous of getting their movable and immo- 
vable properties partitioned between them, but 
that instead of partitioning them out in accord- 
ance with the compromise previously effected, K 
gave his whole share to his brother T and his 
heirs on a series of conditions. The leading pro- 
vision was that a sum of Rs. 40 per month should 
be paid by T to K and after his death to his 
widow, as representing the profits of his share of 
the movable and immovable properties. There 
were other conditions namely : “ If T or after his 

death his heirs make default in payment of tho 
said monthly sum of Rs. 40. then K or his wife 
would be competent to partition out tho immov- 
able properties of his sharo and to transfer the 
same by sale, gift, etc., at his or her pleasure. 
(He) was to receive from T or his heirs the sum of 
Rs. 2,000 (two thousand) on account of tho price of 
the movable properties (and) Tor his heirs would 
be bound to pay tho same ; if tho same bo not paid 
then K or his wife would be entitled to realize tho 
same from the movable and immovable properties 
of T or his heirs.” 

Further so long as K or his wife received the 
said monthly sum of Rs. 40, he or she should not 
havG any power to transfer by sale, gift, &c., or to 
encumber his share of the properties. As regards 
K's sou and daughter the provision was ” If a son 
be bom to K then that son shall receive the sum 
of Rs. 2,000, the price of the movable properties 
and the immovable properties of his share. If no 
son be bora, then after the death of K and bis 
wife, his daughter or daughter’s son or daughter 
should get from T or his heirs tho sum of Rs. 2,000 
(two thousand) only, and shall not be competent 
to claim any other property. If T or his heirs fail 
to pay the said sum of Rs. 2,000 (two thousand), 
then the aforesaid daughter or daughter’s son or 
daughter shall get tho immovable properties of 
K's share and to this neither T nor his heirs shall 
have any objection.” 

K was prodeceased by his wife, and he himself 
died later on leaving a daughter who was his solo 
heir and thus entitled to succeed to any property 
that was vested in him at tho date of his death. 
T did not keep up his terms even during Ks life- 
time and therefore K demanded partition of tho 
joint properties and payment of the Rs. 2,000 in 
question. No legal proceedings were taken for the 
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DBED— Construction— Family arrangement or 
settlement. 

wrtition of the properties but T acknowledged the 
fustneseof his brother’s claim. He. however, 
being unable to pay. later on sold his share m 
certain of the joint properties the consideration 
for which was certain debts due to Z and the 
amount of Rs. 2.000. E let the properties so 
acquired from his brother and they passed to hia 
daughter as her heir. A large number, however, 
of the other properties which belonged jointly to 
the brothers, had not been partitioned, and accor- 
dingly the daughter sued for partition of these 
properties and for the recovery of specific posses- 
sion of a 6 annas share thereof. 

Held : that her right to obtain partition was not 
excluded by provisions in the annuity bond. 
(Lord Salvesen). HEULATA DEBI v. SALTA CHA- 
BAN Banbbji. 109 I.C. 642^5 O.W N. 052=: 

A.I.R. 1928 F.C. 248. 


Deed must be construed as a whole. 

Deeds of family settlement are of a nature 
peculiarly their own and the rule of interpretation 
which would be applicable to pure deeds of trans- 
fer cannot be permitted to be applied in the case of 
such deeds. The deed of family settlement must 
be read as a whole and the Intention of the parties 
must be gathered from the various provisions con- 
tained therein and such intention should be res- 
pected. (Stuart, C. J. and Misra, J.). AHMAD 
Aziu V. Safi Gan. 97 I.C. 897=2 Luck 33S= 
3 O.V.N. flap. 102= A.I.R. 1926 Oudh S61. 

Grant tn lieu of maintenance — Whether estate 

conferred is absohUe or limited depends on circum- 
stances of each case — The words * 'proprietor' * or" for 
ever " do mI necessarily confer absolute estate — A 
claim divestUiff an absolute estate on happening of 
certain coniingeney is not invalid. 

When the purport of the grant is the maiu- 
tenanoe of the grantee, there is aprimafacie indi- 
oation that the grant was intended only to be for 
life. But it cannot be said that where the purport 
of the grant is maintenance, the estate conferred 
cannot be an absolute estate. This would depend 
on the construction of the particular deed taken as 
a whole. If the deed stated clearly that the 
^antee was to have an absolute interest, such 
interest cannot be controlled by the mere fact 
tl^t the motive of the grant was maintenance, but 
where the terms of the grant are not clear and there 
are inconsistent conditions in the deed itself point- 
ing to opposite eonclusions, the safe rule is to 
epnstrue the document as a whole and not to hold 
it to confer absolute title merely on the ground 
that the words used were "as proprietor” and “for 
ever” and “ in perpetuity.” 


In the case of family settlements, condition 
my be inserted therein which would not be valid i 
the case of ordinary deeds, under the ordinar 
law, but suoh conditions in the deed would b 
valid and enforceable, when forming a part of sue 
family settlement : (Case-law ciUd). 

A clause in a deed laying down that an absolnf 
estate was to he divested on the happening < 
a particnlar contingency cannot be treated a 

neither the law in England n< 
ISiiA'S correct rule of law appears to b 
that the ^t question which has to be decide 
on the interpretation of the deed ie whethtt nnd< 
the terms of that deed an absolute estate has bee 
TOnferied or only a qualified estate. If it is olet 
that the le^te ie a qualified •estate, no questio 
as to the-tAlidif^'ototherwise -of 4^e> gift > hvea^ 


DEED— Construction— Grant. 

arise. It must be held to be good. If, however, 
the estate is found to be an absolute estate, Oourta- 
have to determine whether under the terms of the- 
deed such estate is to be defeated on the happen- 
ing of a particular contingency: 4 Cal. 23 (P.C.) 
and 16 Cal. 383 (P. C.), Bel. on. 

Under a family settlement a talukdar granted, 
some villages to his brothers in lieu of mainten- 
ance and in the deed of settlement it was stated- 
that the villages given to each of the brothers- 
were to be given to them in perpetuity for ever, 
generation after generation with proprietary 
powers, the words used in the vernacular being, 
" waste dawam wa hameska ka naslan bad naslan 
batanan wa batnan bad balnan ba akhtiar mali- 
kana." It was further laid down that if no male 
issue was born to a Guzaradar. then the female 
issue would be allowed mainteuance, and the 
widow of Guzaradar was to remain in possession' 
of the entire property, without power of alienation' 
during her lifetime, and after her death the pro- 
perty was to be divided among the surviving, 
brothers. 

Seld : that the words "naslan bad 7iaslan " and 
"batnan bad batnan" indicated an idea not to- 
make a guzara resumable after the death of the 
particular grantee but to make it heritable and- 
heritable only by the lineal male descendants, 
and such male lineal descendants would be cover- 
ed by the expressions "naslan" (procenyl and- 
"batnan" (womb). 

The estate conferred upon each of the brothers 
was an estate in Its inception of an absolute 
character, but heritable only by the male lineal 
descendants of the grantee and by his widow for' 
her lifetime in case there was no such descendant, 
and descendible to his surviving brothers after the 
death of the widow. (Shuxrt, C. J. and msra, J.)., 
Ahmad Azim v. Sapi Jan. 97 i.c. 897 =^ 


2 Luck. 385=3 O.W.N. Sup. 102= 

A.I.R. 1926 Oudh 561. 

Settlement deed by members of family render- 
ing alienation by one member singly iikvalid — Aliena-- 
tion by one member was held invalid. 

Where A executed a deed purporting to ba a 
settlement deed which provided : “Myself, my 
mother and wife shall jointly enjoy the under- 
mentioned properties. No alienation by one of us- 
singly shall be valid. If an alienation is to be 
made, it shall be done by us three together, and 
if it 18 made without the consent of all the three, 
It shall not he valid. My heirs shall enjoy absolu- 
tely after our life time.” 

■SeW : that there was a remainder given under' 
the instrument to the heirs of A. 

Held : fiuther, that an alienation by A alone of 
one of the items of properties does not convey that; 
speciflo item to the purchaser. (Venkatasubha Roo. 
«/.). SUBBIAH MOOPANAB v. PONNAMMAL, 

88 I. G. 393=21 M. L. W. 637= 


A. 1. R. 1928 Had. 669. 

—Construction— fijant. 

— Plaintifi instituted a suit for the purpose of 
reoovenng an ananity of three muras of rice on the 
ground that he was the assignee of 8U(^ right from 
one in whose favour such a right was created. The 
clause relating to it was as follows ; 

“ The three muras of rioe which ate bains glveu 
annually to P, shall be paid by. the three Ilmren 
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DEE D — Constraction— Grant. 

at the rate of one mura of rice each on the respon- 
sibilitv of the share of each.” 

Held : that the grant in this case is not personal 
and so not an inalienable one. (5rmiyasa Ayijan- 
gar and Jackson. /■/.)• AKANTHA BHATTA u. 
Kbishnaya Sranabh.^ga. 110 I. C. 403 (Mad.). 

Inatn grant— Conjirutation in name of gran- 

tee, his rexyresentativcs and assignees— No estate is 
conferred on grantee's heirs. 

^Yhere an iuam was confirmed by the Inam 
Commissioner in the name of the grantee, ” his 
repre-sent '.tives and assigns to hold and dispose 
of the same as he or they think proper.” 

Held: that the words “representatives and 
assigns “ in the title-deed were merely intended 
to express the absolute estate proposed to be con- 
ferred on the grantee and were not words of pur- 
chase granting any estate to the heirs of the 
grantee : A. I. R. 1923 P. C. 160 and 15 Bom. 222, 
Eel. on. {Wallace and Madhavan Hair, JJ.). 
Chendramma v. NARASIMHAM. 100 1.0.741= 

38 M L. T. 133=1927 M. W. N- 156= 
25 M. L. W. 546 = A. I- R. 1927 Mad. 404= 

52 M. L. J. 233. 

Service grant— Grant of house site, structure 

• and some lands in lieu of service— Default m service 
— Lands are to be resumed and not the site and 
structure. 

A service grant set out that, in consideration of 
melam service, the trustees had granted to the 

defendant’s ancestor some wet and dry lands and 
A thatched constraction and the vacant site and 
other lands. The aforesaid ancestor was to reside 
from son to grandson in sucoession in the house 
■with thatched construction mentioned thereunder. 
For the wages of service and the prasadams due 
'©very year to the defendants’ ancestor he, the 
latter, was to enjoy from son to grandson the 
income derivable from the land. If the service (to 
be rendered) as per the above agreement suflered 
default either by the said grantee or, after him, by 
his descendants, of the wet and dry lands, etc., 
and the residential sites, etc., granted, barring the 
■ manaikattu and kattukoppu, the said grantee or 
bis descendants would give up the rest of the 
lands. 

HeW : that the document meant that if default 
was made in the service, then thodefendants should 
have no longer any right to the income of the 
lands, but that they should be allowed to keep the 
site and superstructure. (Odgers.J.). GURUSAMI 
PILLAI u. VEERABHADRA. 93 1.0.325 = 

23 M. L. W. 540=A. I. R. 1926 Mad. 695. 

-Confiscation of Tanjore Raj — Re-grant to 

toidotes— After them, daughter, and failing her, next 
heirs of Raja to inhor'd—Daughter x>redeceasing last 
■widov) — Widows take life-estate — Raja's next heirs 
inherit after last widoto's death — Rights of illegiti- 
STiate sons and after adopted 5on arc not excluded. 

On the death of the Last Raja of Tanjore in 1855 
leaving a number of widows, a daughter, a num- 
ber of illegitimate children, a mother, etc., the 
Government confiscated in 1856 bis Raj declaring 
the same to have lapsed to the British Govern- 
ment on the ground that “the Raja had died with- 
out leaving a son bv birth or adoption.” Subso- 

• quently in 1862, the Government decided to relin- 
quish the private estate of the late Raja in favour 
of his heirs. The terms of the order declaring the 

‘ manner in which this relinquishment was to bo 

• •fleeted, contained the following ; — 


DEED — ConstrHCtlon— Grant. 

“The Estate will therefore be made over to the 
senior widow who will have the management and 
control of the property, and it will be her duty to 
provide a suitable manner for the participative 
enjoyment of the Estate in question, by the other 
widows her co-heirs. On the death of the last 
surviving widow, the daughter of the late Raja, or 
failing her, tho next heirs of the late Raja, if any, 
will inherit the property.” 

Tho senior widow subsequently adopted a son. 
The daughter predeceased the last surviving 
widow. 

Held: (1) The title which the heirs got must 
depend entirely on the terms of the re-grant. 
(2) The grant did not create an ordinary Hindu 
widow’s estate in favour of the widows of the Raja 
but a life-estate very much resembling the ordi- 
nary estate of a Hindu widow and with all the 
incidents of a widow’s estate except the liability 
to bo divested, by a subsequently adopted son 
rather than an estate of inheritance. (3 The 
daughter was given what may either be described 
as a vested interest defeasible in the event of her 
predeceasing the last widow or a contingent inte- 
rest on her surviving all tho widows. (4) ‘‘Failing 
her ” did not mean ‘ failing her and her heirs.” 
(5) The right of the after-adopted son and his des- 
cendants to succeed after the death of the widows 
and daughter was not negatived by the grant. (0) 
The grant did not negative by its terms, the right 
of the Baja’s illegitimate sons to succeed on the 
death of the last widow. (7) The heirship on the 
death of the last of the widows was to be determin- 
ed according to who was the nearest heir to the 
Raja on such death and not according to who was 
the heir next after the daughter in order of succes- 
sion according to Hindu Law. 

Per Kumaraswamy Sastri, J. — The grant being a 
Crown grant. Act XXV of 1895 (Crown Grants 
Act) which is made retrospective applies and tho 
grant must take effect according to its tenor irres- 
pective of the Hindu Law. {Spencer, O.C.J. and 
Kumaraswamy Sastri, J.). MAHARAJA OF KOLHA- 
PUR V. SDNDABAM AIYAR. 93 I C. 703= 

48 Mad. 1=A.I.R. 1925 Mad. 497. 

‘ Inherit ' was held to mean ‘ to take. ’ 

While re-granting to the “heirs” of a deceased 
Raja, his estate which tho Government had 
confiscated on his death, the following order whs 
made : — 

“The ©state will therefore bo made over to the 
senior widow who will have the raauagemeut and 
control of the property, and it will be her duty to 
provide in a suitable manner for tho participative 
enjoyment of the Estate in question, by tho other 
widows — her co-heirs. On tho death of the last 
surviving widow, the daughter of tho late Raja, ,or 
failing her, tho next heirs of the late Raja, if any 
will inherit the property.” 

Held: Per Ktiinaraswami Sastri, J. — “Inherit” 
can only mean take and that tho use of tho word 
“inherit” in lAie grant did not preclude any idea 
of a gift in favour of the daughter or next heirs. 
{Case-law discussed). {Spencer, O.C.J. and Kuviara- 
swami Sastri, J.}. SlAHABAJA OP KOLHAPUR u. 

Sundabam Atyab. 93 I. C. 705=48 Mad. 1= 

1 . 1. R. 1923 Mad. 497. 

Maintenance grant is resumable on the death 

of grantee and not on the death of grantor— Such a 
grant may be heritable if intended. 

A maintenance grant is resumable on the doatlx 
oi the grantee and not on the death of the grantor. 
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A maintenance grant is not absolutely inconsistent 
-with a grant to the donee and his heirs. Such a 
•fftant is prma facie resumablo on the death of the 
-CTantee, but the context may show that xt was 
intended to make provision not only for the donee 
but for the heirs of the donee. Where the grant is 
-so expressed, the grantor has the right to resume 
the grant on the extinction of the line of the 
(grantee. It is all a question of construction. The 
operative olanses in a maintenance grant were in 
-these terms : “I have made a grant of the milkiat 
(right in the Mouzas named below by way of main- 
tenance with the detail as follows; If any of the 
said three persons or their heirs put forward here- 
after any objection against the rais of the Haj as 
'regards the difierence in their maintenance grants 
which according to the custom obtaining in the 
family I am competent to assign more to one and 
.less to another, such objection shall not be held 
legal or tenable in Courts.” 

Held: that the grantor b; providing against the 
possibility of an objection on the part of the heirs 
of the grantees had clearly indicated that the 
^antees took a heritable but not an absolute 
interest under the grant. 27 Gal. 156 ; Foil. 22 
W.B. 225; 23 All. 194, Bef. {Das and Ross, JJ.). 
'The hon’biiE Maharaja Bahadur sesho 

.f’BAQAD SINOH t>. MADHO FRASAD SINDH. 

631. C. 812=8 Fat. 880=5 P. L- T. 513= 

A. I. R. 1924 Pat. 721. 

Deed carrying out decision of Court — Should 

■be construed ut res magis valent quam pereat — 
Jiazim. 


In construing an instrument of settlement carr^ 
ing out a decision of the Court, Courts ought i 
■take for their guidance the rule that, 
•possible, such a document should be construe 
■ut res magis vaUnt quam pereat. 

A deed of settlement provided that on the deat 
•of the last three persons, i. e., H. R. and D. ti 
smother of R, L. the second son of H. and his heii 
-and representatives, shall succeed to the entii 
^mpuf Kaithala estate, as provided by S. 22 < 
lot I of 1669. _ But the said L. shall not interfei 
,'^ih the said ilaqa, besides the si 
Iv which he has received under S. 8, durin 
'the lifetime of R. and his mother, D. 

Seld: in the first place the words ‘‘heirs and n 
presentaUyes” are to be treated as words < 
limitation and not of purchase, that is. they ai 

express the absolute eltal 
? I?! ^ to Laohman as dii 

m attempt to den 

S'®°^B'®^ou8ly made aad^therefoi 

of description onl' 
atotmg the legal mmd^nts which the grantor ooi 
•oeived to belong to the estate which he S grange 
In this oase his misteke as to the legal cons 

SXf -t the grant 4ioh he has mad 

.and it, was his self-acquired nronei-fcv 
theref^j MosiTOa an absoWie^Btate in reyenio” 

4®23 591=45- Xil. B96= 00 J I Jrr. 

P43 dga PjP- 287=21 777= 83 H.L T 3M- 




DEED— Construction— Graat. 

If apt words are not used and if reservations are 
not made in the grant itself, it does not lie in the 
mouth of the grantor to contend that the grant is 
not so extensive as on an ordinary interpretation 
of the words used iu the grant, it would seem to be, 
(C.C. Ghose and PanUy’^, JJ.). HAEIPADA BANDO* 
PADYA V. Equitable Coal Co., Ltd. 

76 I.G. 413=A.I.R. 1923 Cal. 339. 


British North America Act (1867), 53. 90-E, 56 

— Provincial Legislation, disallowance of Private 
rights completely constituted cannot be affected by 
disallowance — Crown grant under Vancouver Island 
Settlers Rights Act (1904) read with amending Act of 
1917 — Grant remaining unregistered at date of dis- 
allowance but grantee entitled to registration at that 
date— Disallowance of Amending Act of 1917 cannot 
affect grantee's title-^onjiiet of laws. 


The language of Sections 56 and 90 of the British 
North America Act of 1867 itself discloses with 
sufficient clearness an intention that as to private 
rights completely constituted and founded upon 
transactions entirely past and closed, the dis- 
allowance of a provincial statute shall be inopeia* 
tive. It is important in construing such a provi- 
sion to consider the probable tendency of any 
proposed construction in relation to its efieot upon 
the working of the constitutional system set up by 
the British North America Act. If private rights 
that have been finally constituted under Provincial 
Legislation are swept away by disallowance which 
may take place at any time npto the expiration of a 
year after the enactment of the legislation the Pro- 
vincial legislation may become the subject of a con- 
siderable degree of doubt as to its ultimate opera- 
tion and effect. This uncertainty would be muoh. 
limited in its practical incidence by recognized 
constituiional conventions restricting the classes 
of cases in which disallowance is permissible; but, 
in point of law the authority is unrestricted, and 
under conceivable conditions the uncertainty 
touching the fate of Provincial enactments might 
be productive of some degree of general inconveni- 
ence. Another objection lies in the probability 
that the Dominion Government when considering 
the advisability of disallowing a Provincial enact- 
ment in circumstances making the exercise of the 
power proper and desirable on general grounds 
would be faced at times with the certainty that in 
many cases that Government would encounter em- 
barrassments (otherwise not likely to rise) by zea- 
eon of apprehensions as to the consequences of its 
action upon the rights and interests of private in- 
dividuals. 

Under the Vancouver Island Settlers Rights Act 
of 1904 read with the amending Act of 1917, a 
OroTO grant was made in favour of A. The regis- 
tration of the grant was stayed in consequence of a 
Its pendens having been filed in certain actions 
which were not well founded. At this stage the 
amending Act of 1917 was disallowed by the Gover- 
nor-General in Oounoil. 


vAAw ««vvaWAAO All WlAAUAl UUP AKI 

was filed being not well founded, A had when he 
applied for registration a completely constituted 
right to register his title and that such a tight U 
one of the olass of rights intended to be protected 

By Section 66 of the British North America Act 
Therefore notwithstanding that at the time of the 
disallowance of the ' Amending Aet’Af 1917 th. 
grant not‘ registered. A's right' to the land 
^uld not be exttoguiBhed by the disallowanoi 
of the Aot or . ■ '• '(ft,-? 
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DEED-- Coostrnctlon— Hire porchase. 

(Viscount Haldane, Viscnunt Cave, Lord Carson, 
Mr. Justice Duff and Sir Robert Stotti.) WILSON v. 
Esquimalt. a i r. 1921 P.C. 234. 

— Construction— Hire purchase. 

True effect of instrument depends upon inten- 
tion of parties as gathered from its terms. 

In construing a hire-purchase agreement the 
substance of the agreement must be considered as 
a whole, not the substance apart from the lan- 
guage used not the mere words divorced from the 
substance, but the substance which must be 
gathered from the true meaning of the language in 
which it is sought to be expressed. The true 
effect of an instrument depends upon the inten- 
tion of the parties as gathered from its terms, and 
in construing the terms it is the duty of the Court 
to regard the intention rather than the form and 
to give effect to the whole instrument. {Wadia, J.), 

Bhimji n. dalal V. Bosibay Trust Corpora- 
tion Ltd. 124 I.C. 800==32 Bom. L.R 64= 

A.I.R. 1930 Bom. 306. 

Agreement imposing obligation upon hirer 

to buy — Agreement is sale and not hire purchase 
agreement. 

Where the agreement imposes an -obligation 
upon the “hirer” to buy the chattel mentioned 
therein from the other party, such obligation 
attaches on the execution of the agreement and the 
agreement is really an agreement of sale 
notwithstanding the use of words, such as hire 
purchase agreement, lessor and lessee, hiring, 
rent, tenancy, etc. Such an oblig.ation arises 
when it is clear from the agreement that the party 
taking the chattel called the hirer or lessee, has to 
pay the full amount of the consideration men- 
tioned in the agreement even though the payment 
is by instalments and that amount is sufficient to 
cover the purchase price of the chattel ; or when it 
is clear from the agreement that the hirer or lessee 
cannot at any time during the period mentioned 
in the agreement return the chattel to ‘the other 
party called the owner or lessor and absolve him- 
self from the obligation to make further payment. 
Lee V. Butler, (1893) 2 Q. B. 318 ; A.I.R. 1925 Bom. 
18, Bel. on. [Wadia, J.). BHIMJI N. DALAL v. 
Bombay Trust Corporation, Ltd. 

124 I.C. 800=^82 Bom. L.R. 64= 
A.I.R. 1930 Bom. 306. 

— ^If the hirer is not bound to pay the full amount 
of the purchase price or if he can terminate the 
hiring at any time by delivering the chattel to the 
other party the agreement is in fact as well as in 
form a true agreement for hire, and all that the 
hirer has obtained is an option to purchase. Selby 
V. Mathews. (1895) A.O. 471 ; Lewis v. Thomas, 
(1919) IK.B. 319 and 6 Bom. L.R. ^ll.Rel.on. 
(Wadia, J.). BHIMJI N. DALAL v. Bombay Trust 
Corporation Ltd. 124 I.C. 800= 

32 Bom. L.R. 64=:A.I.R. 1930 Bom. 306. 
— Conetruction — Instalment bond. 

Whole amount becoming due after two defaults 
—Condition precedent of demand was held not con- 
templated. 

If on proper construction of the language em- 
ployed on instalment bond, taking the whole docu- 
ment into consideration the Court should come 
to the conclusion that a demand was contemplated 
by the parties to be a condition precedent to tho 
right to sue, then the demand cannot bo regarded 
as merely technical but as being of the substance 
and no cause of action can be regarded as arising 
except on the condition being satiisRed^ ^ . 


DEED— Constrnction— Intention of parties. 

An hypothecation instalment bond provided for 
regular payment of instalments and in default of 
any two instalments it provided ; “ Whenever you. 
desire you should realise the amount from the 
properties mentioned hereunder by proceeding, 
against the property specified, by proceeding 
against our other property and by proceeding 
against ourselves.” 

Held ; that as soon as the second default was 
committed, what the parties contemplated as due 
was the whole of the balance under the bond! 
together with interest thereon without any refe- 
rence to the provision with respect to instalments. 
It was impossible to read the document as though 
it contained a condition precedent, for the whole 
of tho balance becoming due, that a demand 
should be made by the payees for the whole of the 
balance. (Sn'nii'asa Ayyangar and Reilly, JJ.), 
SHANMUGA V. RAMALINGAM. 108 I.C. 786= 

A.I.R. 1928 Had. 962. 
— On 9th July, 1914, one M agreed to buy from J a 
four annas share of a village including sir and' 
khudkhasl lands, with cultivating rights in sir for 
Rs. 46,100. M paid Rs. 5,000 as earnest money,, 
but being unable to raise the balance of the pur- 
chase-money, arranged with S that he should have 
the benefit of the contract with J, pay the balance, 
take the sale-deed in his name and convey to him- 
the said share at any time within ten years on his- 
paying him Rs. 41,000. On 25th August, 1914 
accordingly took a sale-deed from J and paid him. 
the balance of the purchase-money. On 4th Sep- 
tember, 1914. an agreement was executed by S in 
favour of M stating the arrangement already men- 
tioned, This document made no specific mention 
of the cultivating rights in sir. In a suit by S for 
specific performance of the agreement. 

Held : that the subject-matter of the agreement of 
4th September, 1914 tetween M and S was the same 
as the subject-matter of the sale-deed of 25th August.. 
1914. 

Held further : that S having agreed to transfer 
the cultivating rights in sir land, there was an 
implied covenant on his part to do all thinga 
necessary to effect such transfer, which would in- 
clude an application to the Revenue Officer to> 
sanction the transfer according to 0. P. Tenancy 
Act. 8. 60 (1), (Sir Lancelot Samierson). MOTILAL 
V. NANHELAL. A.I.R. 1930 P.C. 287. 

— An instalment mortgage-bond contained the 
danse “ in the event of default of payment of one 
hist, all tho kists being taken as defaulted, mort- 
gagors shall pay interest, otc.” Held the inten- 
tion was that in the event of default in payment 
of one hist the whole amount and interest on that. 
wa.s to be paid and that a suit on tho basis of the 
bond brought more than 12 years after the date of' 
the first default would be timo-barred. (Walmsley- 
and Greaves, JJ.). SAKHWAT ALI KHAN v. AMIR- 
Pramanik. 61 1 .C. 208 (Cal.). 

— Construction— Intention of parties. 

Intention determines nature of document. 

Intention on tho part of parties is the criterion' 
for deciding whether, a document is a petition to- 
tho Court or not : 78 P.R. 1917, Rel. on; 27 P.R. 
1906, Expl. ; A.I.R. 1926 Lab. 586 and A.I.R. 1923' 
Lah. 681, Diet. (Hilton, J.). ShaDI RAM v. Amin 
Chand. A.I.R. 1930 Lab- 937. 

Intention is to be gathered from words used 

and should not be speculated. 

In interpreting a document the Court has not to 
, speonlate as the supposed intention of the auibop 
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DBE^— CoMtrtiGtion—Intfintion of parties, 
but has to gather it from the plain -words used hy 
the author in the dooument itself. (Tek Chand, JJ. 
GAKGA Ram V. MT. BIRJI. Ill I C- 893= 

UANUA iWliu ^ ^ ^ 

— -Jn<«n/«o» is to bs gathered from document as 

a whole. . . ^ . *• * 

It is an established canon of interpretation of 

documents that too much stress should not be 
laid on a word here or a word there, but the inten- 
tion of the author is to be gathered from the docu- 
ment as a whole. (Harrison and Tek Chand, JJ.). 
ALLAH RAKHA t>. ALI MAHOMED. 108 I C. 741 = 

9 Lah. 567=30 P. L- R. 107 = 
A.I.R. 1929 Lah. 45. 
—Intention of maker must be found from ex- 
pressions used^If two constructions possible, one 
making deed valid should accepted. 

The true rule of construction of deeds is to find 
out the intention of the testator or settler from 
the expressions used in the document itself, and 
then to apply the law as to whether the intention 
80 expressed is valid or not. If, however, it so 
happens that it is possible to construe a document 
in two different ways the Court may accept the 
oonstmotion which would make it valid. (B. B. 
Ohose and Boy, JJ.). RDKBYA BANU v. Nazira 
Banu. 105 l.C. 647=55 Cal. 448=32 C.W.N. 248= 

A.I.R. 1928 Cal. 130. 
W hether contract is joint or several is a ques- 
tion of construction. 

The question whether a contract is joint or 
■everal or joint and several is a question of con* 
8trnetion, 'that is, a question of the intention of the 
parties to the contract. 12 C.W.N. 84, Foil. (Kin- 
caid, J. C. and Lobo, A.J.C.). MiB Aw NAWAZ v. 
Mib ALI ASGHAR. 971.0.124= 

. A.I.R. 1927 Sind 62. 

^Intention of parties should he looked to in 

construing docnments containingrepugnant words. 
(Phillips, J.). Rama Bag v. Chellatta I^llai. 

97 I.C.S80=A.1.R. 1926 Mad. 1208. 

• Intention may he elucidated hy conduct. 

.1 The intention of the parties must be dolleoted 
from^ the language of the instrument and may be 
elucidated hy the conduct they have pursued 
Cfuspman v. Blueh, (1888) 4 Bing. N. C. 187, Foil. 

and Kulwant Sahay, JJ.). MIDNAPORB 
ZAltlNDABI CO., LTD. v. MXJKTA KBSHI 

Patbani.,, . 9p I. 0.188= 6 Pat. 51 = 

H. C. C. 199=A. 1. R. 1926 Pat. 340. 

”■ QuesUdn is hot much of parties' intention as 
of meanwg of words used. 

-Itf^ootts^g'thhtarms of a deed the question 
thS nfeahing of the words which they 

and J’aitfcrtf, J.). Seobetaby 
OP «. Sh^^AHNabatan Dabholkar. 
841. 0. 307 =49 Bon.- 99= 26 Bom. L. R. 847 = 

‘t ' ' *• 1929 Bom. 12. 

Tr-^?T^n^nfio»o/^rl*es should not 6s considered 

V}hen desd %s unart^uoue.’ » ««i«rea 

dooument is not jitself ambiguous, 
tte intenUon.of the pa^es shoiid not, be “taken 

^^dwurdt/a»id Graham, Jj ) 

KhbiiBBA Mohan Dab^ ai:- , Biswan ath Bbba 
1.0.1^1=81 C^1 . 972~2aC.:W, N. 894= 

^9=A.I.^R.yl924AJal. 1047. 
he construe guy^ording to i the in- 

aWoiwttm- 

jpn thoparty 

”*•' - hi* '0 , fti ,, 

D.D. YOL ni— 7 & 8 




DEED— ConstFudtlon^Lav applicable. 

ing circumstances. Oral e-vidence is excluded 
by 3. 92 of the E-vidence Act. [22 All. 149, 
P. C., Foil.]. Where a deed is attacked after a 
long period of years, the burden of proving that 
it is not what it purports to be lies heavily on the 
person attacking it. [38 All. 570, P.C., Re/.]. The 
fact that one of the parties to the deed is a 
Alahomcdan may in a doubtful case lend some 
additional probability in favour of a document 
being construed as a mortgage, hut it does not 
in any -way do away with the rule laid down hy 
the Privy Council that a document is to be con- 
strued in, accordance with the intention of the 
parties as evidenced by its terms. (Ryves and 
Daniels, JJ.). BISHAMBER Nath v. Muham- 
MED Ubaid ULLAH KhAN. 77 I. C. 572= 

45 All. 681=21 A.L.J. 803=4 L R.A. Civ. 433= 

A. I. R. 1923 Ail. 586. 

Term will not be implied unless parties must 

necessarily have intended it. 

A term will not be implied in a grant, xmless 
the Court is driven to the conclusion that the 
parties must necessarily have intended that stipu- 
lation and in that case only to the limited extent 
absolutely necessary to carry out what is believed 
to be their intention. [Schwabe, G.J., Coutts 
Trotter and Eumaraswami Sastri, JJ.). TlBTJ- 
NEBLAKANTAM V. RAJA RAJESWARA. 70 I C 469= 

46 Mad. 177=15 M. L. W. 556= 
30 M. L. T. 317= A. I. R. 1922 Mad. 263= 

43 M. L. J. 158. 

— CoDitruction— Law applicable. 

Contract Act, S. 258— Deed of partnership 
-‘Majority authorised to expel partner under certain 
conditions— Partner proposed to be expelled should 
have notice of charges against him— Be should have 
reasonable opportunity of defending himself— Char- 
ges should be substantiated in a reasonable manner. 

Where under a partnership deed, a majority of 
the partners are authorised to remove a partner 
from the flm if certain conditions are fulfilled 
and expulsion of a certain member is applied for 
in a Court, the law applicable in such a case is 
that the person charged should have reasonable 
notice of the charges proposed to be hroueht 
against him, that he should have a reasonable 
opportunity of defending himself and that the 
charges should he substantiated in a reasonable 
manner Labouehere v. Earl of Wharncliffe, (1880) 
13 Ch. D. 346 ; A. I. R. 1914 P. 0. 106 ; and 47 Cal 
628, Bef. {Stuart, C.J. and Nanavuity, J) Nem 
das u. Kvm behaei lal. iib lc. soo= 

A.I.R. 1928 Owdh 424. 

-Awardr—IntetUion.pf maker not clear from 

language us^ as regards distribution of property to 
different claimants — Personal law was applied. 

In ^nstruing a document the same meaning 
must be given to the same word throughout the 
dooument unless there are very good reasons 
juataiymg the attribution of different meanings. 

sible to/ga^er the intention of the arbitrator in 
respect of the division of property dealt -with in 
the award among the different olaimafits^ „ , • . 

HsW, that the personal law , of the olaimant^ 
should be applied in determining the shares of 
each of the claimants, (itukherji and BwT^J \ 
MI, HABIB .. MT Abj^^ND SiS;'- 

9S l.C. 140= A.I.R. 1927 All. 828. 

— Document executed b{f ^ ' 

Mohamme^n Law should be appUed^' ^ 
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deed — C onstruction-Law applicable. 

Mohammedan Law has to be taken into account 
in construing documents executed by Muhamma- 
dans. 

In the case of ^^luhammadans. unless there is 
an explicit statement to the contrary, the words 
“brother” and •‘sister” would include both 
half brothers and half sisters. (Devadoss. JJ. MD. 

S. Ch.\mnad V. Tainabi. 96 I C. 105 = 

23 M L.W. 740 = A.I.R. 1926 Mad. 861. 

Impartible csfnies — Late an understood up to 

a particular year uould govern contracts prior to 
that year even u'hen they fall to be determined after 
change in the law. 

It was the settled law in India until the decision 
of the Judicial Committee in 10 All. 272, that the 
holder of an impartible estate had only a limited 
estate and except for special }ustifiable causes had 
no power of alienation beyond his life-time. The 
subsequent holder might indeed confirm the grant , 
and such confirmation operated as confisertion > 
and re-grant and the grantee could not claim to | 
hold under the original grant upon the death of 
the grantor. The reversal of this accepted inter- 
pretation of the law does not displace its applica- 
tion to the contract contained in the transactions 
of 1794 and 1819 since the parties must be deemed 
to be bound by the law as then understood. 27 
Mad. 141 (P. C.). Foil. (Dass and Ross, JJ.\. ' 
Debt Sikqh v. F. e. Christian. 84 I.C. 429= i 
1924 P.H.C.C. 201 = A.I.R. 1924 Pat. 776. I 

■ To vary rights defined by General Law the 

directions must be clear and unambiguous. 

The direction to the trustees in the trust in the 
settlement was to pay to the widow of the settlor 
within thirteen months of the settlor's death out 
of the balance of the “ income accruing within the 
first thirteen months ” the Hs. 80,000. The trus- 
tees were further directed to divide the remaining 
balance of the income” arising or accruing” 
during the first thirteen mouths after the settlor's 
death among the four beneficiaries named in equal 
shares. The direction in the deed operated under 
the form of a trust for sale. The balance of the 
proceeds of sale and income to be derived from it 
were to be held as subsequently directed “ except 
the income arising or accruing due for and within 
the first thirteen months after the settlor’s death,” 
as to which there wag reference back to the direc- 
tion. 

Held, the character of payments such as those 
directed is prima facie discontinuous at common 
law. No doubt, the settlor could have given 
directions which would have modified this charac- 
ter, or at least, have deprived it of the conse- 
quences arising from its discontinuity. But such 
directions would have had to be clear and un- 
ambiguous in order to have the result of varying 
the rights defined by the general law. There was no 
such distinctness in direction in the deed as would 
have been required to have this effect. (Viscount 
Haldane). PHIBOZ8HAW v. Bai Goolbai. 

76 I.C. 929=26 C.W.N. 882=1923 H.W.N. 616= 
47 Bom. 790=50 I.A. 276=26 Bom. L R. 76 = 

33 M.L.T. 372=18 M.L.W. 940= 
A.l.R. 1923 P.C. 171 = 47 M.L.J. 79. 

— ConstFuetion — Lease op License. 

Agreement for lease held to operate present 

demise. 

The operative words in the deed of agreement 
were these ; “ I therefore considered it proper and 
suggested to the said Mussammat to take over 
IG-annas Mauaa Makdhumpur. ... in lieu of 
Rs. 10,000 of her dower-debt on the condition of 


DEED— Construction — Lease or License. 

paying annually Rs. 500 on account of revenue and 
cesses and for any per.sonal expenses. .Accord- 
ingly my second wife. Mt. Bibi Khodaij.atul Kubra 
alias Jamil Khatun liked and accepted it. But, it 
is impossible at this time to execute any neces- 
sary deed at this place Islampur Konand .... I, 
therefore, executed this deed of agreement with 
the same condition. I do declare that on reaching 
Sabibganj. District Gaya, within three months, I 
shall execute a necessary deed to the above effect, 
aud shall put (her) in possession and occupation 
of the said mauza. If. God forbid, a necessary 
deed to the above effect may not be executed even 
on the expiry of the aforesaid period of three 
months or I fail to execute it for any reason, the 
said Mt. Khodaijatul Kubra alias Jamil Khutun 
has and shall have right and power, according to 
this deed of agreement, to take possession of the 
said Slakhdumpur in lieu of Rs, 10.000 out of the 
dower-deht due to her on the condition of paying 
annuallv Rs. 500 on account of revenue and road 
cess and for any personal expenses to me and to 
mv heirs and representatives in respect of Mauza 
Makhdumpur .... and paying sadr Jama of 
Rs. 36-9 year after year and to get a necessary 
deed executed by me and my heirs and represen- 
tatives through Court or in whatever way she may 
think possible and proper.” 

Held, on construction that the instrument was 
an agreement for a lease operating as a present 
demise. a7id Wort, JJ.). KHODAIJATUL 

Kubra v. Krishna pras.ad. 

A I R. 1930 Pat. 530. 

In a mining lease of a village the property 

demised was described in the operative part of the 
document as “the underground coal and stones, 
etc., of mauza bearing Thak No. 11 specified in the 
boundaries below” and the area of the mauza was 
stated to be 121 bighas more or less. The schedule 
of the boundaries given at the end of the document 
merely contained the words “mauza bearing Thak 
No. 11-121 bighas," it was contended that the 
lease was made with reference to the thakbast map 
and not with reference to the revenue survey 
map. 

HeW, that on a true interpretation of the docu- 
ment the intention of the parties was that the 
mauza was demised with reference to the survey 
map and not with reference to the thak 
map. The reference to Thak No. 11 was only for 
the purpose of identification. A.l.R. 1924 Pat. 402 
and .A.l.R. 1926 Pat. 385, Bel. on. (RossandKul- 
want Sahay, JJ.). PITCHER & CO. V. SATIBH 

Chandra. 115 I. C. 217= 

A. I. R. 1928 Pat. 399. 

Ijara lease — No right of transfer given under 

the lease — Lessee to surrender premises on expiry of 
lease — Lessee taking kahuliyat tti respectof some lands 
and for default in paying rent purchasing himself 
the lands in execution of decree for rent — Ijardar 
cannot retain suit laiids after expiry of lease. 

An ijara lease provided: “The lessee will not 
save and except for the purpose of granting rf«r- 
ijara settlements to dur-ijaradars or other tenants 
or persons by means of which the rents of the said 
demised premises or the greater portion thereof 
may be collected as heretofore, assign, under-let or 
otherwise part with the possession of the said 
hereby demised premises or any pori thereof and 
will not enter into any partnership with any other 
person or persons in respect of the demised pre- 
mises or any part thereof or charge or assign tho 
lessee's interest under these presents or any part 



102 


101 


CIVIL, CRIMINAL AND REVENUE 


'DEED or Liceose. 

thereof without the previous written consent of the 
•lessor At the end (expiration) or other sooner 
:determiuation of the said term the lessee peace- 
ably and quietly surreuder and yield up the said 

•demised premises to the lessor. 

jlcld that the ijaradar could not under tne 


lote ia reflpect of which he had given a kabaUyat^ 
(ChatUrjee and Page, JJ). K. S. BanNBRJEE v. 
DSABENDBA KBISHNA DEB. 96 I-C- 639 (Cal.)- 
— — Whereadocumenfcprovidod‘‘You will have an 
authority during the term of the contract to pluck 

• or purchase both crops yourself or to give others 
■pennission to pluck or purchase them, and if you 
we unable to purchase their goods yourself then 
you are to allow the other traders who have pur- 

. chased goods to take them out after levying the 
tax according to the assessment rules of the 
estate.*' 

Seld, that the documeut amounted to a lease of 
immovable property for a term of years and requir- 
ed registration. The document meant that nobody 

• could gather or purchase any of the produce with- 

• oat the grantee’s permission, which would of course 
be taken for granted in the case of the “forest 
people” who gathered it, and that “unable to 

'porchase” meant only “do not choose to pur* 
•chase”. 6 N.L.R. 21, Rel. on. {Eallifax and Kotwal, 
l.J.Cs.). Seth Goruldas Nathani «. Lal 
.abtatbam. gs I.C. 824s 

A. l.R. 1926 Nag. 486. 

D a/g/ard t« not a lease. 

A bid-sh^et oi dak fard showing the bids made 
at the auction of land for settlement is a verbal 
'Settlement, and the document which did not 

• contain thd most important terms and was never 
•intended to be delivered to the lessee as a docu- 
•mont of title cannot in such circumstances con- 
>8titute a lease. {Dawson MilUr, C.J, and Foster, J.). 
lEAMESHWAKfUNOH BAHADUR c. KiTAB ALI. 

98 I.C. 374-1926 P.H.C.C. 261= 
A.l.R. 1926 Pat. 487. 
- ‘••^"Tenant, permitted to plant grove-^Agreenierit 
that tenant should become owner of part of the grove 

■ eubjeel to restrictions stated in agreement— -O m re- 

being against sale by tenant to outsider— Res- 
•trieiiim tods held not to prevent mortgage to stranger, 

■ agreement between a tenant and his 
ilanttholdef asto 'thfeterms on which the former 
•would bepermitted to plant a grove, the tenant 
•was to become- the owner of one-quarter of the 
s.pove, aubjeotonly to such restrictions as were 

laidd<^ m the agreement itself. One of these 
teatriotiOM wag that he shonld not sell this one* 
qimrter share tonny stranger, but only to the pro* 

.^netor by whose pennission the grove was to be 

' oo^harera of ' suoh pzoprietor. 

‘?r®' • was no covenant against 

l^rtgaging. {Meara,{O.J. and Piggott, J.)i Har 
•Pbasad p. GULJABl IlhL;B8 1.0. 268=47 Ail 604- 

®l»-««=A.LR. 1026 X11. 651. 

lessee not bound to renew head-lease— 
-Qovaiai^ to allow renewal to suh-li$see if and when 
'^dnewa^ts obtained by head-lessee cannot claim right 
to.renbwalmpeipetuily, 3r': -it.,, *' 

tlM head-lessee in head-leaaeV does not 
« toad himself id take ont a lease at the end ofn flfi 
-TbfftC.l^efil^dofixedifk.ithd .(h(!kld<^^ltaed OufttibAe 

‘ho least h rene“ ‘ S 
JJSf «*6bbign8>SB3bld,lflMan<6t{iiio4Bnffitr 
2jWuitof^wn]f^tl*irile8BBe{ithatii6 a^tauffleiBut 

^8mt0»thBid<ab?lesstoBiihertihhtii» tbA 


DEED — Constraotion^-Lsase or License. 

of the lease in perpetuity. {Slmh. Ag. C.J. and 
Kincaid, J.). SfEGHJI MOORJI v. TTEBALEI 

Kamardddin. 90 I.C. 189=26 Bom. L R. 1019= 

A. I R. 1925 Bom. 64. 

Lease described as per7Jia?ienf, at fixed rent 

and of hereditary nature indicates permanency — 
Clause for re-entry will change the nature of lease 
unless woi'ds prohibiting re-entry are clear — Right of 
entry is not repugnant to the title “ kayamge^U chit." 

lu determiniug whether a lessor has a valid 
right of re-entry under a lease executed by him, 
the nature of the terms used for the description of 
the document, the clause with regard to the eojoy- 
inent of the property from generation to generation 
and the rent being a fixed rent would be of great 
value in the absence of clear words to the contrary. 
But in a lease of this kind the Court has to see 
what is the contract entered into by the lessor 
with the lessee. It is open to the lessee to surren- 
der the laud leased bo him and it is also open to 
the lessor to coutract with the lessee that the land 
should be available for him whenever he required 
it. The mere use of the word “Kayamgeni chit” 
would not take away the force of the recital in the 
document that the lessee should surrender the land 
whenever required by the landlord. In construing 
a document of this kind the whole of the docu- 
ment should be taken into consideration. Unless 
there are clear words in the body of the document 
that the landlord was not to enter upon the land 
at any time, the clause in question would not bo 
considered repugnant to the general tenor of the 
document. (Dewodoss, J.). Rama Rao v. Thim- 
MAPPA. 87 I.C. 433=1925 M.W.N. 157= 

A.I.R. 1925 Had. 732=48 H.L.J. 463, 
-CUmse for re-entry— Pajfmcnt for improve- 
ments— Deed fixijig proportion of value of trees paya- 
ble out of the value for improvements— Landlords 
were held liable for all improvements whatsoever. 

The clause for re-entry in a lease deed ran as 
follows:— ‘‘When we require the property you 
should take half the value of the improvements 
for the trees planted by us and full value of the 
plants planted by you out of the value fixed by 
wise persons for the improvements and surrender 
the property to us. ” 

Eeld: that before re-entry the landlord was to 
pay for the value of the improvements whatever 
they may be. {Devadoss, J.). RAMA Rao r. THIM- 
MAPPA. 87 I.C. 433=1925 M.W.N. 187= 

A.l.R. 1928 Had. 732=48 H.L.J. 468. 

' ’Lease in terms perpettial, with fixed retit, heri- 
table, and in default of payment of rent of three hists 
becoming void, was held unreswnable. 

The terms of grant of lands to two brothers made 
the grant a perpetual one. The grantees and their 
descendants were to pay a fixed rent and enjoy the 
lands from generation to generation. The grantor's 
descendants were to collect the fixed rent genera- 
tion after generation and when there was default 
in payment of the fixed rent for three kiats tire 
fixed lease was to be void. 

JJeW , that the grant was not resumable and 
that it was permanent in its duration with a fixed 
rental, capable of desoonding to heirs In male and 
female lines and of being held from generation to- 
generation. That is, in short, the grant .was an 
absolute, perpetual, heritable and transferable 
granti {JiDola Prasad and Uaopherson, JJ h 

GopAL Ojha m Ramadhar Singh, aa ito. a0i» 

l.LR, 192A Pat qgR 
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DEED— Construction— Lease or License. 

The material clauses of a lease were ; — 

(1) The purpose of the lease was to enable the 
lessee to erect Gola house and to purchase and sell 
all sorts of commodities thcroiu, or in other words 
to open his busimss therein ; 

(2) The lease was not limited for any definite 
period but that it was a bcviaiyadi lease or a lease 
without any term ; 

(31 That the lessee shall not have the power to 
construct any pucca building without the express 
and written permission of the lessor and if that 
stipulation bn violated and pucca building be 
raised bv the lessee without such permission of the 
lessor, he, the lessee, shall be liable to be evicted ; 
and 

(4) In case the lessee went to erect pucca build- 
ing and to have a pucca well or Indara he shall 
have to do so according to the advice of the lessor. 

Held, that the erection of pucca buildings for 
the business as well as for the purpose of residence 
was in the contemplation of the parties with the 
condition that permission for erecting pucca struc- 
tures will have to be taken from the lessor, and 
that under these circumstances the inference is 
not unreasonable, that the lease in question was 
meant to be of a permanent character and not from 
year to year. 

A Bemaiyadi lease or a lease without any term 
may in the circumstances of a particular case be 
shown not to confer any permanent grant. iJwala 
Prasad and Adavii, JJ.). A. H. FORBES r. Hanu* 
MAN BHAGAT. 

2 Pat. 552=1 Pat. L.R. 190=77 I.C. 32= 

A.I.R. 1924 Pat. 88. 

Zurpeshgi Uase by raiyat — Transferee to hold 

directly under landlord — Transferor ceases to he a 
raiyat /or the period of the transferee's occupancy. 

In consideration of Rs. 975 the raiyat of land 
put the plaintifi in possession and occupation of 
the land for a term of nine years. The plaintiff 
was to appropriate the produce and pay the rent 
to the landlord, that is to say, the plaintifi was to 
hold directly under the landlord and not by way 
of sub-lease under the raiyat. The term of the 
lease was to be extended automatically until the 
peshyi money was paid. 

Held, that by this instrument the original raiyat 
transferred bis raiyati right to the plaintiff who 
thereby acquired the right to hold the land for the 
purpose of cultivating it; and the defendant conse- 
quently ceased to be raiyat as long as the lease was 
outstanding against him. He had only the rever- 
sion of the raiyati interest on the expiry of the term 
of the lease, but during the term of the lease the 
raiyati interest was in the plaintifi. {Ross, J.). 
Chatubgxjn Bind v. Tilakdhabi Singh. 

71 I.C. 470= A.I.R. 1923 Pat. 402. 

Bengal Rent Act {X of 1859), S. 6 — Tenancy — 

Construction — Occupancy was held not to he created. 

A suit in 18C4 by a zaniindar against his tenant 
claiming possession of certain chur land, was com- 
promised and fresh patta and kahuliyai fixing a 
yearly rent for a terra of 8 years, were executed. 
After the expiry of the term a frosh patta and 
kahuliyat were to be given at a fair rate to be then 
settled. Thei kahuliyat continued “if after the fair 
rent is settled according to the proper rate prevail- 
ing in the villages I refuse to pay that rent, then 
you will bring the lands under your khas posses- 
sion by evicting me therefrom; and I shall not be 
able to make any objection to the same.’’ Until a 
fresh rent wap i the tenancy was to continue 
at the fixed rate. 


DEED— Conatraction— Maniage Settlement. 

Held : upon the construction of the lease, there- 
was no right of occupancy. {Lord Dunedin) MiD- 
NAPUR ZAMINDABI CO.. LTD. V. NABESH NAEA- 
TAN Roy. 64 I.C. 231 = 30 M.L.T. (P.C.) 279=^ 
48 I. A. 49=48 Cal. 460= 14 M.L.W. 265= 

A.I.R. 1922 P.C. 241. 

Landlord and tenant — Lease containing op/tort 

for renewal — Terms of renewal not stated — Period' 
and terms of neio lease will be same as those of origi- 
nal lease, except clause as to renewal. 

Where there is a covenant for renewal, if the 
option does not state the terms of the renewal, the 
new lease would be for the same period and on the 
same terms as the original lease in respect of all' 
the essential conditions thereof except as to the 
covenant for renewal itself. {Mookerjee and Pan- 
ton, JJ). GUBD PROSANNA BHATTACHARJEE V. 
MADHDSUDAN CHOWDHURY. 64 I.C. 824= 

35C.L.J. 87=26 C.W.N. 901=^ 
A.I.R. 1921 Cal. 574. 

Landlord and tenant — Putni lease — Chauki- 

dari Chakran lands — Putni lease silent as to- 
rent payable — Zemindar is entitled to rent in addition 
to amount payable to Chaukidari fund. 

Where the putni lease is silent as to the rent: 
p&jahle ioT chaukidari chakran lands, the zamin- 
dar is entitled to some rent in addition to the 
amount payable to the chaukidari fund. As to the 
amount of the rent where there are no materials on 
record the putnidar is entitled to something for 
collection charges. [Chatter jea and Newbould, JJ.). 

Maharajadhiraj Sir Bejoy Chand Mohatap 
Bahadur v. Kbishna Chandra Mukhebjee, 

66 I.C. 357=34 C.L.J. 275= 
A. I. R. 1921 Cal. 466. 

Holder to be in exclusive possession — Duration 

not specified — Provision for month’s notice— Agree- 
ment is lease not license. 

Where it is clear from the terms of the agreer 
ment that the bolder is put in exclusive possess! ou- 
of certain premises although the time for which'. 
the property was to remain with him is nut express- 
ly s^cified bat there is a provision that he need, 
not.give vacant possession without one month’s 
notice, this provision implies that the exclusive, 
possession of the holder is to bo for one month at 
least and the cfiect of the agreement is a lease in. 
favour of the holder. [Mirza and Broomfield^ 
JJ). Sherif Dadumiyaji V. Emperor. 

32 Bom. L. R. 332= A. I. R. 1930 Bom. 163; 

- — Agreement to pay certain amount of grain- 
every year as damage caused by using the land 
lease and not license — T. P. Act, S. 105. 

An agreement by which a certain quantity of 
grain is agreed to be paid to the owner every year 
on account of the damage to be sustained by him 
by bis allowing the other persons to take their 
cattle or carts over a strip of land is lease and nob- 
a license nor an casement and the payment claimed 
is rent. [Hallifax, A. J. C). INDAL v. Dbbi. 

92 1. C. 688=A. I. R. 1926 Nag. 174. 

Contract to rntracl loo is a mere license and 

not a lease. 

A contract for the extraction of lao from trees 
is of the nature of a license and not a lease. No 
interest whatever in the trees is given by such oon-' 
tract nor even the right to temporary possession of 
them. [Daniels, J. C). IDOO t>. NEHAL KHAN. 

88 I. C. 1010=12 0. L. J. 328=2 0. W. N. 319 = 

A. I. R. 1925 Oadh 486. 
— Constraction — Marriage settlement. 

In marriage settlement and Wills of parontO' 
there is. a presumption that the settler or tostatonr 
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a)BBD— Cttttstractloii— Ma?piag 0 settlement. 

intended the portions should vest in the case of 
.daughters on their attaining majority or marriage 
And in the case of sons on their attaining majority, 
-whether the children do or do not survive their 
parents, (rwofftoy, C, J.chnd Youiiq, tT.). CSTHEB 
COHEN V. E. I. COHEN. 59 I.C. 806:= 

13 Bur. L.T. 78= 10 L.B.R. 196. 
Gift to son's wife — Divorce — Effect. 

On the marriage of his son A, one 3 executed a 
•deed of settlement which directed the payment of 
attain income to “ the said A, during his life and 
in trust after the decease of the said A to H, his 
■wife, during her life.” 3 obtained a divorce from 
A \ on the death of the settlor the question arose 
AS to whether 3 forfeited the gift of income by 
-reason of the divorce. 

3eld, that the devolution of marriage made no 
.difference to the settlement and that the wife was 
• entitled to the income. (1875). 1 Gh. D. 563 ; (1876) 2 
Ch. D. Foil. {Baker, J.). AlMAl HORMUSJI 
xWadiau. Jamshedjbe Jeejeebhot. 

32 Bom. L.R. 1175. 

— Construotion— Mortgage or Charge. 

; — Memorandum recording receipt of money and 
giving possession to usufructuary ^nortgagees as also 
^tuUng • them to registered deed docs not require 
registration and agreement embodied in it can be 
■ipeeifically enforced— Registration Act, S. VI— T. P. 
Ml, S. 59. 

A memorandum recording the fact that money 
Hiad been borrowed on the terms of a usufructuary 
.mortgage and that the mortgagees had been put in 
{possession and giving the mortgagees the right to 
obtain a dooumeut in a proper registered form does 
mot require registration. It is merely an agreement 
to execute a usufructuary mortgage bond. This 
•agreement is specifically performable aud can be 
eet up as a defeoce to a suit for redemption. A.I.R. 
1929 P. 0. 269, Dist. (Ross, J.). HABNANDAN 

-Binghv, Basudeo Narayan. 

. A.I.R 1930 Pat. 479. 

, ^ po>rtiiion village X given to one co* 

Snarer A— Agreement that A shottld pay certaiti 
from profits annually to otiur sharers and 
ndt the sharers had right to recover sa 9 ne from whO' 
^ver was w possession (for the time beinn) of X— 
regarded as Malikan^' - Agreement 

KaWify-/i was not only 
vnterest in land. ^ 

partition, village X was given to 
•^0 (^-sharer and in order to equalize the shares it 

XL? co-sharer should pay a 

SftiA sum should he 

•^tge on ao profits of tfis TiUiige. but it ms Sore 
lT] Badbi PbIasad. * * 

7-Whbre 0 fund is iridiiiffi ' “a™"**' 
un allowan^A fiia t.. % of a 


• W alliwaniiThe S W. "1^ 

:^rge' on .the former. 

=*^0PRAj». BAdbt PiiASATrnSt 



DEED— Construction— Mortgage or Charge. 

iLf executed a promissory note in favour of P. 
On the same date a heechak was sent by M to P , in 
which it was stipulated that the amount due under 
the promissory note should “come out of the diar 
(deodar) timber” of the jungle. 

Seld : that although the fund out of which the 
debt was to be satisfied had hot come into exist- 
ence, still P was entitled to a charge on M's timber 
in the jungle. Collyer v. Issacs, (1882) 19 Oh. D. 
342; Tailbyy. Official Receiver, (1888) 13 A.C. 523 ; 
Tancred v. Dalagoa Bay and East Africa By. Co., 
23Q.B.D. 289; 10 All. 133; 13 Cal. 262 ; 16 Mad. 
429 ; 38 Mad. 600 and A.I.R. 1924 P.C. 162, Cons. 
and Appl. (Tek Chand and Aglui Saidar, JJ.). 
MANGAT RAil V. PlYARA LAL-SUNDAR LAL. 

115 I.C. 762 = 30 P.L.R.53= 
A I R. 1929 Lah. 274. 

entitling mortgagee to recover 


amount and interest as well as compound in case of 
default— Bight to sue for whole mortgage money held 
accrued even before period fixed for payment of whole 
sum had expired. 

A suedP on. a mortgage-deed. The deed contain- 
ed a clause to the eficct that “in case of the breach 
of contract the above-mentioned mortgagee shall be 
entitled within the fixed period of 6 years and also 
after it at any time to recover the entire mortgage 
money and the interest as well as the compound 
interest through the Court by attachment and 
sale of the mortgaged share and my other pro- 
perty.” A contended that the stipulation contain- 
ed in the given clause related to the mortgagees 
(A'5) right to obtain a simple money-decree in 
respect of the unpaid interest and did not refer to 
his right to got a decree for sale for the entire 
mortgage money. 

Seld, that the olause did not admit of this inter- 
pretation. The clause was intended to give the 
mortgagee the right to institute a suit for the 
whole of the mortgage money before the complet- 
ion of the term of six years in case the mortgagor 
failed to pay interest regularly at the end of each 
year. (Wazir Sasan and Srivastava, JJ.). LAJA- 
DIN V. MT. GULAB KUNWAB. 6 0.W.N.928= 

A.I.R. 1929 Ondh 536. 




An agreement for a mortgage was made be- 
tween the parties,the purpose of which was to arrange 
the terms upon which the respoudent was to grant, 
for the true amount of the indebtedness, whatever 
this might be, a mortgage of property, which had for- 
merly been the subject of an agreement for sale and 
partnership between the parties. Following on the 
agreement a draft mortgage was in foot prepared 
purporting to carry out its terms, was approved by 
solicitors on behalf of the respondent, and the 
mortgage itself was actually engrossed and the 
stamp paid for by the respondent. 

Held, that the property being identified and the 
terms of the loan being fixed, the document con- 
stituted an agreement which equity would enforce, 
unless there were oiroumstanoes which the Court 
would consider sufficient to justify the unqualified 
refusal on the defendant’s part to carry out its 
terms, that there was a valid agreement oharging 
the property with whatever sum was actually due, 
together with interest, and that a proper mortgage 
ought to ha executed to carry out those terms, for 
tiowhere was the binding effect of the agreement 
made conditional on fixing the amount of the debt 
BO that it would he wholly inoperative unless this 
Was first done, and the fact that the aetioh waa 
begun before the account was settled does nob 
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deed— C onstruction— Mortgage or Charge. 

deprive the plaintiffs of all right to relief. {Lord 
Buckinastcr). JEWAN LAL DAGA f. NILMANI 
CHOUDRRI. 107 I.C. 337=s 

26 l.L.J. 124=30 Bom. L R. 305=47 C-L.J. 302= 

1928 M-W.N. 154=55 l.A. 107= 

32 C.W.N. 565 = 27 M L-W. 740= 

7 Pat. 305=A.I.R. 1928 P C. 80= 

54 M. L. J. 325. 

Deed described as mortgage — Transfer of inte- 
rest not for securing payment of money advanced — 
Deed was held not to be a mortgage. 

The contents of a deed and the jural relations 
constituted by it and not the name given to it 
determine its nature. 

^yhere the transfer of interest was not made for 
the purpose of securing payment of money advane- 
ei or to bo advanced for the performance of any 
engagement, 

Held, that though the contract was described as 
a mortgage, it was not a mortgage. 2 Bom. 113 ; 11 
Bom. 462 ; 26 Bom. 252 ; 25 All. 115 (P. C.) ; S. A. 
No. 673 of 1911 (Bom ); S. A. No. 574 of 1911 (Bom.); 

S. A. No. 816 of 1912 (Bom.); Appeal No. 7 of 1912 
(Bom.) ; and 32 Bom. 569, Foil."' [Patlcar, J.). 
GULABBHAI V. BHAGVAN. 114 I. C. 266= 

30 Bom. L.R. 980 = A.I.R. 1928 Bom. 377. 

Award partitioning property beticeen J and S 

— S to pay certain amotmt to J and not entitled to 
alienate his share fill such amount is paid — Ko 
charge is created on S's share for the amount. 

J and S had a dispute with each other and finally 
their property was partitioned by an award given by 
arbitrators. S was to pay Rs. 21,000 with interest 
at 0-9-6% per mensem in three instsilments of 
Rs, 7,000 to J and if he failedjto pay any two instal- 
ments, J was at liberty to realize the whole sura 
due with interest by suit or otherwise. The award 
then proceeded to state as follows : “ S shall not be 
competent to sell, mortgage, hypothecate or gift or 
make 7ra<2/ in respect of the immovable property 
allotted to him till the said amount is not paid off 
by him to the first party.” One instalment of 
Rs. 7,000 was paid and no further instalments were 
paid at all. It was contended that by the award a 
charge or a mortgage was created in favour of J. 

Held, that the words in the award themselves 
did not create cither a mortgage or a charge. So 
far as the mortgage is concerned the award not 
being an act of parties it is difficult to see how any 
mortgage could be created at all. A mere covenant 
not to alienate does not by itself create a charge on 
the property. The mere direction by the arbitra- 
tors not to alienate would not by itself bo sufficient 
to create anv charge in the property. (Zafar AH 
and Dalip Singh. JJ.). MANOHAR LAL v. RATT.^N 
LAL. i09 I. C. 479 = A. I. R. 1928 Lah. 440. 

Period fixed in mortgage — It should generally 

be construed for mortgagor's benefit unless intejition 
is clearly to the contrary. 

Though generally there should be a leaning 
tow'ards considering the period fixed in an instru- 
ment of mortgage as having been fixed for the con- 
venience of debtor, still if the intention should bo 
clear that the mortgagor stipulated for the condi- 
tion of his being in possession for a specific i>eriod 
the same should bo given effect to. The debtor is 
at liberty to discharge the mortgage debt 
at any time unless the terras of the document 
clearly prohibit it and fix a time before which it is 
not to be paid. 23 Mad. 88 and 17 M.L.J. 83, Foil. ; 
48 I, C. 379 ; 35 M. L. J. 287, Hold Overruled. 


DEED— Constraction— Mortgage or Charge. 

(Phillips and Srinivasa Ayyangar, JJ.). VENKATA- 
RAilANAMMA V. BASANA SllION. 108 I. C. 277 = 
1927 M. W. N. 617= A. I. R. 1928 Mad. 234. 

Condition hi mortgage-deed that if mortgagor- 

wished to sell or mortgage property he should sell to- 
or mortgage it uith mortgagee if latter desired to pur- 
chase — There is an intention to give mortgagee right 
of pre-emption — Pre-emption. 

A mortgage-deed contained a condition that if 
ever the mortgagor wished to sell or mortgage the 
mortgaged property, he should not be able to sell or 
mortgage it to any one except the mortgagee and 
that if the mortgagee was unwilling to purchase it 
or have it mortgaged in his favour, the mortgagor- 
would be at liberty to transfer it elsewhere. 

Held, that there was an intention to confer on 
the mortgagee a right of pre-emption in respect of 
the property. {Adami and Fazl Ali, JJ.)- MaTURA 
SUBBARAO V. SURENDRA NATH. 113 I. C. 106 = 

9 P. L. T. 747=8 Pat. 243= 

A. I. R. 1928 Pat. 637. 

Want of due formalities of a mortgage would 

nof convert a mortgage into charge — No reference to • 
sale of hypothecated 2 >roperty— Charge as created— 
Transfer of Property Act, Ss. 100 and 58. 

If an instrument is expressly stated to be a mort- 
gage, and gives the power of realization of the 
mortgage-moneyiby sale of the mortgaged premises, 
it should be held to be a roortgage. The fact that 
the necessary formalities of due execution were want 
ing would not convert the mortgage into a charge. 
If. on the other hand, the instrument is not on the 
face of it a mortgage, but simply creates a lien, or 
directs the realization of money from a particular- 
property. without reference to sale, it creates a 
charge, 35 Cal. 837. {Loho, A.J,C^. OFFL. 

Receiver v. Tirthdas ME^vARAM. 97 I.C. 321= 

A I R. 1927 Sind 66. 

Vnregistcred document to pay certain commis- 
sion in perpetuity to Under — Property of the factory- 
also liable for loan — Transfer of Property Act, S. 100 
— Registration Act, S. 17, 

Defendants borrowed a loan from the plaintiff for 
starting a factory and an unregistered agreement 
was entered into, which gave the right to the plain- 
tiff to obtain a commission of two and a half per- 
cent. on the gross income of the factory in per- 
petuity. There were also provisions binding the de- 
fendants not to remove the hictory, but to get any- 
future partners to enter into a similar agreement 
and that, in certain events, the properties of the 
factory would bo liable for certain moneys, and. 
that, in certain other contingencies, the lender 
would be at liberty to recover a certain amount 
from the mochinery of the factory or from the bor- 
rowers. A promissory note also was passed in 
favour of the plaintiff which formed a part of the 
same transaction. 

Held, that the agreement amounted to an equita- 
ble charge on the property within tbe meaning of 
S. ICO of the Transfer of Property Act, Also it pur- 
ported to create on interest in land within the mean- 
ing of S. 17 of the Indian Registration Act, and as 
such it would pWwa facie require registration, and 
as it was never registered, it could not bo relied on. 
The same result follows, if it amounted to on 
equitable charge within the moaning of 8 100 o£ 
the T. P. Act, {Marten and Madgavkar, JJ.). 
AMBATLAL V. KESHAVLAL. 98 1.0. 696= 

28 Bom. L.R. 939=A.I.B. 1926 Bom. 499. 
——Mortgage for 6 years — Mortgagee authorised!-' 
to redeem a prior mortgage vtHhin 6 year^— 



2Qg UIVIJJ, 

deed— C onstFUCtion— Mortgage or Charge. 

i£ffrtgagei can redeem it even after 5 years until bis 

nortcaae is redeemed. * . • u 

Where by a condition in the mortgage which 
W 08 for a period of a^e years, the mortgagee was 
authorised to redeem a prior mortgage anytime 

within the are years, ^ ^ 

Held the mortgagee was entitled to redeem the 
prior mortgage any time, even after five years, be- 
fore his mortgage was redeemed. (Zajar Ah and 
JJ.). GOPAL 

27 P.L R. 688=A.I.R- 1926 Lah. 607. 

Usufructuary mortgage providing that mort- 
gagee should pay certain amount as nankar every 
year for mortgagor's and his dependant s mainte- 
nance— Nankar is a charge on mortgaged properties 

even after foreclosure. • 

When a covenant extends to a thing in esse 
parcel of the demise, the thing to be done by force 
of the covenant is cuodammodo annexed and ap- 
purtenant to the thing demised, and shall go with 
the land, and shall bind the assignee. 

A nsufmctuary mortgage of a share in a village 
provided “the mortgagees shall take possession of 
the mortgaged property with the exception of the 
ISO highas sir land and of Rs. 100 cash annually, 
which amount has been fixed for maintenance of 
the executants and their dependants and adhe- 
rents, etc.” The mortgage was foreclosed in 
favour of the mortgagee and he got possession of 
the share. The annuity was treated as a nankar 
by the parties for all time, both before and after 
the foreclosure decree. 

Held, the nankar was a charge on the property 
and the mortgagee was liable to pay it even after 
jthe foreclosure decree. (Wazir Hasan, J.). BiSR- 
WAKATH PBASAD t». ABDUS SAMAD KHAN. 

94 I.C. 788=1 Luck. 176=13 O.L.J. 149= 

A.I.R. 1926 Oudh 349. 
•—Usufructuary mortgage deed stating that 
mortgagor should not be entitled to disturb the 
mortgagee’s possession without payment of the 
principal amount at 1 per cent, per mensem for the 
whole toim and that mortgagor should not claim 
'jbhe income of the property before disturbance shows 
that redemption prior to the expiry of the entire 
term was agreed not to be claimed and not that 
such redemption was contemplated under the con- 
ditions mentioned. {Einkh^e, A.J.C.). RANAv. 
WAttAN. 79 I.C. 870= A.I.R. 1929 Nag. 11. 

-j — ^De^ containing promise by vendee o/zamin- 
1 ” maintenance to vendor — Question whe- 

tMr deed created charge on zamindari — Entry in 
khewat shorUy after, stating that charge 

was oreafed—Khewat dewrves no higher value than 
as contem^aneous construction. 

person sold his zamindari to another 
After the sale was completed, the vendee executed 
a document in favour of the vendor, whereby the 
vendee, in consideration of the sale of the iimin- 
dar% to him, undertook to pay a certain sum every 
year to the vendor and his descendants for their 
maintenance. 3 years after the deed was executed 
ttis allowance was entered in the hhewal of the 
^lage as amounting to a oharge on the zamindari. 
•^Beld, that in construing the document for the 

3L?.®uv * whether if created a charge on 
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DEED— Construction— Mortgage or Lease. 

General stipulation regarding interest, without 

limitation as to its currency— Must be treated as 
applicable to whoU period of subsistence of mortgage 
— heed — Const ruct ion. 

Where a deed of mortgage provided that the 
mortgagor shall pay the principal money seeded 
by the mortgage with stipulated interest within 7 
years, and further that the interest due shall be 
paid half-yearly and that if the interest for 
half-year remained unpaid it shall be added to the 
principal and shall carry compound interest at the 
stipulated rate, 

Held, a goner.il stipulation in a mortgage deed 
that the mortgage money shall bear interest at a 
certain rate without any limitation as to its c^- 
rency should be treated as applicable to the entire 
period for which the mortgage money might remain 
unpaid. (Kanhaiya Lai, J.C.). NAJM-UN-NISA v. 
RaghuNATH. 67 I.C. 963 = 25 O.C. 36= 

A.I.R. 1922 Oudh 122. 

Bight to have property sold for debt given but 

no express transfer of interest — Deed was held to be a 
mortgage — T. P. Act, S. 58. 

A document ran as follows ; — “This settled coal 
land, mines, etc., as well as all other movables 
shall ever be regarded as a security for the payment 
of the rent and cesses due together with interest 
thereon due to you. I shall not be competent to 
transfer the said property by sale, gift, or 
remove the same, so long as the rent, etc., due to 
you will remain unpaid.” 

Held, it created a mortgage and not merely a 
charge. 34 All. 446, Foil. {Dasand Adami,JJ.). 
Shiva Pbasad Singh v. Beni Madhab Chow- 
DHURY. 70 I.C. 24=1 Pat. 387 = 4 PX.T. 6= 

A.I.R. 1922 Pat. 529. 

Mortgage-deed stating that till certain time 

the mortgagee should be in possession — There is no 
covenant to pay~-Transfer of Property Act, S. 68. 

A deed of usniructuary mortgage contained the 
following clause : — “ Till the above stated Yaida 
(time), you shall take possession, make improve- 
ments and enjoy and also pay the thieva due, in 
respect of the property, warg No. 81.” 

Held, that there was no covenant to pay. 35 
M.L.J.219, Bel. on. [Abdur Bahimand Oldfield, JJ.), 
KUNHIMAI KUTTY BEHARI V. HALEKOTE AlSABI. 

62 I.C. 723=13 M.L.W.4S4= 
A.I.R. 1921 Mad. 636. 

Security of other lands also offered after dis- 
charging pre-existing mortgage thereon — No inten- 
tion to postpone the arising of the cause of action was 
held to exist — Limitation Act, Art. 182. 

Where a mortgage in plaintifi’s favour provided 
that the mortgagors would pay ofi the amount on 
the security of the lands covered by the deed as 
well as on the security of certain other lands 
” after discharging” the mortgage thereon to a 
third party, 

Held, that the words “after discharging,” etc., 
were npt intended to postpone the date on which 
the cause of action for the enforcement of the plain- 
tifl’s mortgage was to arise. (Sodostua Aiyar and 
Spencer, JJ.). SANYASIAH v. M. P. ATOHANNA 
Naidu. 70 I.C. 789=15 H.L.W. 289= 

A.I.R. 1921 Mad. 624=42 U.L.iJ. 339. 

— Gonatraotion— Mortgage or Lease. ' 

Premium taken— Portion of produce to be 

given to. executants-^No amount to be paid as re- 
demption moHey-^No accounts bf rehfef and profits 
dxeeptf Oovemmint revMue—Deed' is ‘ ^ 
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DEED — Constraction — Mortgage or Lease. 

It is sometimes difficult to draw tho line be- 
tween a mortgage \Yith possession and a lease where 
a premium is recovf-red by the lessor. But where 
a premium is taken, which premium is to be 
worked off by the enjoyment of the produce for 30 
years and a portion of the produce is to be given to 
the executants of the document and there is no 
liability to account for the rents and profits, nor is 
there any question of redemption on payment of 
any money and all that the document requires is 
that an account should be kept as regards the pay- 
ment of the kist to Government and of the various 
expenses, the transaction is a lease and not a mort- 
gage. 25 All. 115 (P.G.),Foll. {Eumaraswami Sastri 
and Devadcss. JJ.). SUNDARA Raju v. Seshadri. 
106 I.C. 426=26 M.L.W. 739=1927 M.W.N. 556 = 

A I R. 1928 Mad. 35=54 M.L.J. 76. 
Debt being secured and transferor being en- 
titled to redeem, transfer is mortgage, not lease. 

The only test to find out whether a transfer is a 
lease or a mortgage is to examine whether the ob- 
ject of the transfer is to secure tho re-payment of a 
debt and secondly whether there is, either express* 
or by implication, reserved to the transferor a 
power of redemption of the property. {Dajoson Mil- 
ler, C.J. and Foster, J.). MATHURA PANDEY v. 
Chdrika RAI. 83 I.C. 192= 

3 P.L.R. CiY. 103=A.I.R. 1925 Pat. 319. 
Defendant to remain in possession for a num- 
ber of years and then to surrender possession — Deed is 
a lease. 

A deed provided that in accordance with a prior 
agreement, the property, which had been placed 
iu 1st defendant’s possession in 1910-11, should 
remain in it until the end of the year 1917-18 in 
consideration of a cash payment of Rs. 160 at the 
date of the prior agreement and other subsequent 
payments on plaintiff’s behalf, in all, Rs. 1,280, 
that 1st defendant should pay all dues other than 
extra taxes, which might be levied hereafter, and, 
should at the end of the term surrender without 
any separate relinquishment. 

Held, the document was a lease. The mortgage 
character is established only when there is a power 
of redemption reserved to the lessor either expressly 
or impliedly, so that it distinctly appears that the 
parties themselves intended the transaction to be of 
the nature of a mortgage. 8 All. 1, Bel. on. 
{Oldfield and Bamesam, JJ.) Nookayta v. 
Bheemanna. 73 I C. 733=17 M-L.W 712= 

1923 M.W.N. 176= 
A.I.R. 1923 Had. 454=45 ML.J. 91. 

■ — ' —No provision for paying off amount and no 
accounts to be rendered — Deed ts not a mortgage. 

Where there was no provision imder which 
power was given to the executant of the deed to 
pay off the amount which was the consideration 
for the deed, and no accounts were to be rendered 
or required. (Batten, J.C.). BiKHA v. SHEIKH 
AMIE. 69 I.C. 511 = 19 N.L.R. 1 = 

A.I.R. 1923 Nag. 60. 

— CoDBtFQction — Mortgage or simple bond. 

Document mentioned as mortgage and des- 
cription of properties given — Deed is one of mort- 
gage. 

An undertaking by a mortgagor who takes a fresh 
advance, that he will not redeem the mortgage, 
until ho has repaid the advance is legal and en- 
forceable against himself, but it is not a 
charge on the land and it is not en* 
foreeable against a purchaser of the land. But 
where a deed is described as a mortgage-deed 


DEED — Construction — Personal Liability. 

(rehennama) and the boundaries of the village 
already mortgaged are added at the end of the deed, 
the use of the term “mortgage deed,” coupled with 
some detail of the property mortgaged, is not a 
mere misnomer applied to the document, and 
the document constitutes a further charge. 
{Simpson, A.J.C.). GAYA PRASAD v. RacBPAL. 

70 I.C. 66=9 O.L.J. 484 = A.I.R. 1923 Oudh 24. 

— Construction — Partition deed. 

■ Hindu Law— Private trust — Partition deed 
providing for its management interpreted. 

SVhere as regards the family charity a partition 
deed provided that the eldest member from among 
the four branches of the family should exercise 
supervision and after him those that come next in 
the order of seniority should take and manage it, 
and tho question was whether on a proper con- 
struction of the deed the right to manage the family 
charity vested in the eldest member of all the four 
branches of the family or in the eldest member of 
senior lino. 

Held, that under the terms of the deed of parti- 
tion, the management vested in tho senior of the 
four brothers and after them, in the senior member 
of the four branches and not in the senior member 
of the first branch alone. 27 Mad. 192, Foil. 
{Kumaraswami Sastri, J.). SWAMINATHA AlTAR v. 
Ramaswami Aiyar. 99 I.C. 828= 

38 M.L.T. 8=A.I.R. 1927 Mad. 1153. 

Hindu Law — Partition — Sisters' right to sur- 
vivorship is lost by relinquishment. 

By a partition deed two step-sisters who inherited 
their father’s properties divided his immovable 
properties. It closed with the following words;— 
“Henceforth the only relationship between us will 
be one of friendship and not of property.” 

Held, that the parties intended not merely to 
give their present right to the properties but to 
exclude the right of succession by survivorship in 
case one of them predeceased the other. {Krishnati 
and JValler, JJ.). RUKMANI AMMAL v. NARA- 
SIMHACHARIAR. 78 I.C. 173=19 M.L.W. 465= 

84 M.L.T. 29=A.I.R. 1924 Mad. 696= 

46 M.L.J. 285. 

— Construction— Personal Liability. 

Partition deed between father and son provid- 
ing that if either should fail to pay debts allotted to 
him under deed and thereby cause loss tc other, it 
should be collected from property allotted in partition 
— Father paying debts allotted to son can get personal 
decree against son — Hindu Law — PartiHon. 

A partition deed between father and son provid- 
ed “if each fail to discharge the d-^bts allotted to 
his share and thereby cause loss to the other, it 
should be collected from the property allotted in 
partition to the person who had not discharged the 
debt.” With regard to certain debts allotted to 
tho son the creditors pressed the father who first 
renewed them by keeping them alive and then dis- 
charged them. He then brought a suit to recover 
the money from tho son. 

Held, that a personal decree coUld be granted 
against the son. S3 M.L.J. 58; A.I.R. 1924 All. 
105, Dist. ; 23 Mad. 441 ; 86 Mad. 348 and 84 Mad. 
479, Ref. on. {Odgers,J.). BAMASAMI AYTAR v. 
Doraiswami Ayyar. 114 I.C. 226= 

A.I.R. 1929 Had. 137. 

■ Security bond for over-drafts by Company-i- 
Tenor of document held to point to a personal liabi-r 
lily to pay money. 
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©BED— CoMirttctlon—Personal Liability. 

Three of the directors of the Luxmi Company, 
Ltd. executed a surety-bond which was addressed 
rto the manager of the Marwar Bank, Limited, of 
Ambala City which was as follows:— “Dear Sir,— 
In consideration of your allowing the Luxmi Com- 
•pany, Limited, to overdraw sums not exceeding in 
the aggregate of rupees fifty thousand only (on the 
•security of Luxmi Company, Limited, demand pro- 
• note in your favour of date) we hereby pledge for 
“the re-payment on demand of the said overdraft, 
together with interest thereon and of any other 
•sums or money which may be or become due to 
jrou from the Luxmi Company, Limited, on any 
account whatsoever, during the continuance of 
^his pro-note. And we hereby declare and agree 
*that the overdraft allowed and intended to be 
secured by the agreement shall be taken to have 
1)660 allowed by you entirely upon the faith of and 
lelying upon the declaration signed by us at the 
foot hereof, which declaration solemnly we declare 
to be true in every respect. It is hereby further 
agreed and declared that these presents shall 
•remain and be a continuing security to you for the 
4>aIanoe of the said account for the time being to 
the extent aforesaid, notwithstanding that at any 
time or times the balance of the said account may 
'be in youi favour, it being expressly intended that 
these presents shall be a security for the balance 
•of the said account due by the Luxmi Company, 
I/imited, to you while the said account shall con- 
tinue open. 

Htldy that the natural construction to put upon 
what is indicated by the use of the imperfect but 
definite expression ‘‘pledge" is that the fresh lia- 
bility of the three signatories personally was the 
■new security. The whole tenor of the document 
pointed to an obligation to pay money. {Viscount 
Saldane). PANNALAL v. Nihaichand. 

57 I.C. 423=26 C.W.K. 737=1922 M W.N. 376= 
36 C.L.J. 6=16 M.L.W. 80=24 Bom. L.R. 971 = 

31 M.L.T. 129=30 P.W.R. 1922= 
A.I.R. 1922 P.G. 46=43 M.L.J. 66, 
—Conitraotlon— Powers of Court. 


“ . Cottrf is good judge of meaning of words a-. 
w w nof of Oourt to agirtn meaning or defit 
*wngiwn in dictionaries, v 

i® enquiring after the ordinary pop 
if 9^ » the Oourt is as good a fud 

ot that meaning as any learned authority. The 

'’y considaration of tl 
defimt OM which are to be got from diotionarif 

*ho d .fv remember th 

Ind deoL^ ® Partioolarea 

*nd decide whether or not that case oomes with 

term ^atw in question, and it is^ auy Ta 

affirm a definitfon 

iSf ^ ^ «>lied upon to govern a 

other oases. {Banhm, 0. J and Mukk^iii 

oitSS®® pitboshotham Das «. ab^to bak 

WSMAB. . it ^ , 33 c.W.N. 709 

' A.I.R. 1929 Cal. 7C 

——Document construed hy PrUju Oounoil 

nSf - dooumeat was construed by the Pri' 
^ certain way . in.> a pre^ous litig 

,^e afifeot . of JfUiea doomnent is* 

i? a. question of la 
law haviiiffvbeen 


DEED— Construction— Powers 6f Court. 

a certain way by the highest tribunal is not open 
to further consideration by the High Court in 
subsequent litigation. (J5. B. Gkose and Panton, 
JJ.). jANAKi Nath Boy v. Khawaju Habi- 
bullaSaheb. 100 I.C. 413=45 C.L.J. 151= 

A.I.R. 1927 Cal. 359. 

Court must see toliat meaning parties intended 

to convey where terms of art or terms having well- 
known meaning are not used. 

In construing documents where terms of art or 
terms which have got some well-defined meaning 
are not used the Court should see what meaning 
the parties intended to convey by what they wrote 
in the document. However inelegant the language 
may be the Court should try to see what the 
parties intended to convey by the terms or by tha 
words used in the document. {Devadoss, J.). POD\- 
PATI CHENDRATTA V . manduva hanumatya. 

98 I.C. 4S0=A.I.R. 1927 Mad. 193, 

Deed called “ sale-deed " — Courts are not pre- 
cluded from ascertaining its true nature. 

The fact that a deed is styled a ‘'sale-deed" and 
the further fact that the word employed for the 
purpose of transfer is "sale" cannot preclude 
Courts from ascertaining the true nature of the 
transaction and to hold on a proper construction 
of the deed as a whole that it does not in essence 
evidence a transaction of sale : A.I.R. 1921 P. 0. 
89, Rel. on. {Stuart, C.J. and Wazir Basan, J.), 
TALIB ALI V. EANIZ FATIMA BEGAM. 

102 I.C. 142=2 Luck. 575 = 4 O.V.N. 400= 

A.I.R. 1927 Oudh 204. 

Each document must be interpreted according 

to its tenor—Lessee or other person undertaking to 
pay in kind, need not invariablypay in kind — Where 
option is given to pay in kind or in money Courts 
should not go behind the document. 

Each document should be interpreted according 
to its tenor. It is not an invariable rule that where 
a lessee or other person undertakes to pay rent or 
maintenance or any such thing in kind he should 
always pay it in kind. Where an option is given 
to the promisor to pay in kind or in money, and if 
the amount payable in money is fixed in the docu- 
ment, Courts should not go behind the dooument 
and say that the intention of the patties was to, pay 
in kind. 47 Cal. 133. Foil. S. A. No. 460 of 1922, 
Dist. {Devadoss, J.). CHBNNAMA NaiDU v. VEN- 
KATAMMAL. 901. C. 996=22 M. L. W. 369= 
1925 M. W. N. 735= A. I. R. 1925 Mad. 1023= 

49 M. L. J. 186. 

Clerical error should be correoted. 

In construing a document a Court should treat 
the document as a whole and if in a partioulat 
context, anything is obviously a clerical error, the 
Court should correct it. 64 H. C. L, 66 , Bef. to. 
(Wagir Hasan, A. J. C.). OHAUDHDBI .ABDUL 
WAHAB V . MT. TAHIBA BANG. 89 I. C. 61= 

12 0, L. J. 167 = 2 0. W. N. 357= 
A. I. R. 1926 Oudh 377. 

Court may go into surrounding cirewmsfatww 
to find out relative position of parties. 

In all questions of the oonetiuotion of written 
doouments the Oourt is at liberty to and must 
usually go into the surrounding oixoumstanoes in 
order to see what was the relative position of the 
parties how they came to enter, into husinesa 
together uid the partioular oiroumatanoea of that 
tt the time may also he % matter for oon* 
Blderation and may. be a matte® of importanoo^ 
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(Hears, C. J. and Knox, J.). RAM KUNWAB 

Rameshar das V. Nabain das Lachman Das. 

A. I. R. 1921 All. 399. 

■ ■ -It does not matter whether a litigant calls a 
document a contract or by other name — Duty is on 
Court to decide. 

It does not matter what view a plaintifi or a 
defendant may take of his obligations. In ques- 
tions of construction of documents it does not 
matter in the least whether a litigant calls a docu* 
ment *'a contract” or by any other name; its true 
construction is entirely for the Court. Where a 
manifestly improper construction {to his own pre- 
judice) was originally apparently admitted by a 
party. 

Held: that the Court should apply the right con- 
struction only. {Hears, C. J. and Knox, J.). RAM 
KUNWAR Rameshar Das r. Nabain das Lach- 
man DAS. A. I. R. 1921 All. 399. 

— Construction — Principles. 

Construction as a whole. 

Construction giving validity. 
Contemporaneous construction. 
Conveyance. 

Deed by layman. 

Deleted words. 

Incorporation by referring words. 
Intereet. 

Letters of credit. 

Name immaterial. 

Natural meaning. 

‘Next heirs’ meaning of. 

Object of interpretation. 

Plain intention. 

Plural includes singular. 

Points for consideration. 

Precedents. 

Presumption. 

Previous conduct. 

Probability. 

Reference to other deeds. 

Same meaning. 

Strict construction. 

Subsequent addition. 

Terras of deed. 

— Construction— Principles— Construction as a 
whole. 

Where each point by itself is inconclusive, but 

the weight which is obtained from the effect of the 
•whole was ignored, the Privy Council adopted the 
construction as indicated by whole document: 
A.T.R. 1923 JIad. 1 (F. B.), Disapproved. {Lord 
Athin). V. SEETHAYA v. P. Subramanya. 

117 I.C. 507 = 33 C.W.N. 578=52 Mad. 453= 
29 M.L.W. 804=31 Bom. L R. 756= 
49 C.L.J. 566=56 I. A. 146= 
1929 M.W.N. 553 = A.I.R. 1929 P.C. 115= 

56 M.L.J. 730. 

Shia mother inheriting l/6f/i as fixed share 

and 5/96ffe by return — In the deed of gift of her share 
only Ij&th mentioned — Donees are still entitled to the 
whole. 

A deed must bo read as a whole in order to ascer- 
tain the true jnr-aning of several clauses. The words 
of each clause should be so interpreted as to bring 
them into harmony with the other provisions of 
the deed, if that interpretation does no violence to 
the meaning of which they are naturally suscepti- 
ble. It is competent to the Court to disregard the 
literary meaning of the words and give them 
another meaning, if the words are sufficiently 


DEED — CoBstrnction — Principles — Oonstruotlotti 

as a whole. 

flexible to bear that interpretation ; N. W. Ry. v. 
Lord Hastings, (1900) A.C. 260, Foil. 

A Shia mother executed a deed of gift of her 
share which she inherited from her deceased son^ 
fix., l/6th as her fixed share and 5/96ths by return. 
But the deed mentioned l/6th share only. 

Held : that the donees are entitled to the whole. 
{Shadi Lai, C.J. and Aga Haider, J.). YUSUF AH 
MamuJI V. ALIBHOY Mamoonji. 116 I.C. 177 = 

10 Lah. 671=30 P.L.R. 709= 
A.I.R. 1929 Lah. 53. 

' Documents ought to be construed with due 

regard to the intention of the parties as it is to be 
collected from the whole context of the instrument- 
so as to make one entire and consistent construction 
of the whole. 

A loan of Rs. 10,000 was made for three years- 
with interest at i Re. per cent, per mensem. The 
interest was to be paid before 10th of every month 
and a receipt obtained, but if default should be 
made in payment in this manner, or in getting a. 
receipt, the provision was “shall pay interest on 
interest” at the rate of 1 per cent. 

Held’, that these words fairly enough refer to. 
interest to be borne by a sum in arrear, if that- 
sum was payable as interest and they did not 
mean that interest on the composite sum of princi- 
pal and interest at double the rate reserved upon 
the principal sum for the whole three years was to- 
be paid: Barton v. Fitzgerald (15 East, 580) ; 
Sichlemore v. Thistlelon (6 M. & S. P- 9) and Elderslie- 
V. Borthwich, (19u5) A.C. 98, Foil. {Lord Atkinson), 
P.C. MUTHU CHETTIAR V. K.V. MEENAHSHI- 
SUNDABAM AYYAR. 107 I.C. 1=47 C.L.J. 183= 

1928 M.W.N. 91 = 5 O.W.N. 166 = 
30 Bom. L.R. 261 = 27 M.L.W. 395 = 
26 A.L.J. 488=32 C.W.N. 569 = 
A.I.R. 1928 P.C. 35=54 M.L.J. 82, 

Name given by maker should not be lightly' 

brushed aside hut it is not conclusive. 

In construing a deed the entire document should 
be considered and not merely particular words, 
terms, or even clauses and this has to be done in 
the light of the surrounding circumstances. The 
name by which the instrument is called by 
the maker must be borne in mind and should not- 
lightly be brushed aside, but it is not conclusive. 

Ananthakrishna Aiyar, J. — No doubt when ^ a. 
party uses a particular nomenclature in connexion 
with a document that he executes, the Courts are 
bound to start with the presumption that ho knows- 
the law as every man is supposed to know the law 
and starting with the presumption that the execut- 
ant purports to call the document that he executes 
by a particular name the Court should examine 
the principal terms of the document in the some 
light. (5ri»ut»asa Aiyangar and Ananthakrishna 
Aiyar, JJ.). PASUNGILTA PlLLAI V. ISAKKTMUTHU 
PIULAT. Ill I.C. 22 = A.I.R. 1928 Mad. 349. 

In a deed of settlement executed by the father- 

to settle his property upon his male issue and also' 
to provide for the maintenance of himself, his wife, 
his daughter and his mother, in short to make such 
arrangements for the members of his family and 
for those whom he was morally hound to support, 
as might prevent future disputes, it would he 
unsafe to interpret its provisions piecemeal and to- 
rely upon them for the purpose of determining the 
j rights conferred on a particular individual montion- 
1 od therein. In order to put a correct interpretation! 
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deed — Coastruotion-Principies— Constraction 

as a whole. 

on a deed it must be looked to as a -whole. 
It would be unsafe to ignore certain express provi- 
sions in the deed and “lerelj to rely upon the rest: 
9 M I.A. 123 and 9 Cal. 952 (P.C.), Foil. {Siiiarl, 
C. J. and Gokaran Nath Misra, J.). MT. WAHIBUN- 

KTSA t; MUSHrAF HUSAIN* 95 i.C* 113— 

MSA 0. MUSHi ^ ^ J ^ ^ ^ 

A.I.R. 1927 Oudh 328. 


The general rule of construction of a written 

contract is that the language of an instrument is to 
be understood in its ordinary and natural meaning 
but at the same time the whole of the contract 
must be considered in order to ascertain the mean- 
ing of any particular part thereof. {Raymond, 
A.J.C.). TYEBALLT ABDUL HUSSAIN V. JAMES 
FIKLAT & Co. 80 I.C. 969 = 17 S.L.R. 13= 

A.I.R. 1924 Sind 105. 

— — AU parts must be construed harmonioitsly — 
JJrroneotM addition to previous correct description 
ipill not vUiate latter. 

The best construction of deeds and the one most 
satisfactory to the Courts is to make each part 
expound the other, so as to make all parts agree 
and if a doubt arises as to the construction of a 
grant and the doubt can be removed by construing 
the deed adversely to the grantor, this will be 
done. As soon as there is an adequate and suffi- 
cient definition of what is intended to pass by a 
deed, any subsequent erroneous addition will not 
vitiate it. [Das and Bucknill, JJ.). KuMAR 

Kalikanand Sinqh V. Shiva Nandan Prasad 
Singh. 63 I.C. 625=3 Pat. L.T. 149= 

A.I.R. 1922 Pat. 122. 


■ -Construction harmonising all ^arts is prefer- 
red to one causing repugnancy. [Dantels and Dalai, 
AJ.Os.). hapiz-dn-nisa V. Jawahir Singh. 

1921 Oudh 209=66 I.C. 24=24 O.C. 374. 


Construction harmonising all parts must be 

preferred to that introducing repugnancy. 

If a document is open to a construction whioh 
makes all parts of it harmonise with one another, 
that construction is always to be preferred over one 
-which introduces a repugnancy between one part 
of the document and another. [Daniels and Dalai, 
A.T.Os.). MT. HAPIZ-UN-NISA 0. JAWAHIR 
SINQH, 66 I.C. 24= 24 O.C. 374= 

A.I.R. 1921 Oudh 209. 

~^®“8tw»otion--Principle8— Construction giying 

Yftlldity. 


two constructions of an instrument i 
possible, toe law favours the construction whi 
will make it valid. [Shadi Lai, C.J. and Bhide, J 
GODHA Ram W. SUDH SlNGHj 116 I.C. 451 
10 L.L.J. 376=10 Lab. 381=80 PX^rI 64f 

A. I. R. 1929 Lah. 8' 

— Court should lean towards a construct! 
favoimug the validity of toe contract rather than 
^legality. [Shah, Ag. C. J. and Fawcett, 3 
BALWANT VISHNU f). Mibhrilal Shivanaea^a 

85 I.C. 1^7=28 Bom. L-R. 1194 
i I. R. 1928 B'oni, Ij 

--^Mtroction- Principle! .Tr.CoiiteinpQraRep 

construeHoh ia not bindi 

V maMfestly incorrect, c-do tj-.n , 

- >^hd OourtB cannot be ooihpoHed':: to -follow 

Mn^poraneouB but inc^eot^loonBtruotionrb' 

«onetaiotienvofl So< 
inaitiJiBiddoTibtfulittthen' a "ooniempolaneonB jdq 


DEED— Construction— Principles— Interest. . 

struction of it will have great weight in turning the 
scale. [Ashworth, A.J.C.). CHHOTET LAL V. IQBAL. 
NABAIN 85 I.C. 381=A.I.R. 1925 Ondh 560. 

— Construction — Principles — Conveyadce. 

Conveyance to 2 or S without specifying shares ■ 

creates tenancy in common. 

A conveyance to two or more persons without • 
words soecifying their shares does not constitute a. 
joint tenancy but constitutes a tenancy in common. 
[Walsh and Lindsay, JJ.). RAmPIARIu. KRISHNA. 
Wl. 63 I.C. 301=43 All. 600= 

IQ S T. ,T fiQa=A.I.R. 1921 All. 50. 


— Construction — Principles — Deed by layman. 

Will— Testator a layman— Words must not be- 

strictly construed — Circumstances also should be- 
looked at. 

Where a Will is made by a layman, Court muut. 
not construe it with too great nicety, or assign too- 
much weight to the exact words that are used for a. 
transfer of property, as if the testator were accu- 
rately weighing the difference between a testamen- 
tary instrument and one operating infer uifos. In. 
a case like this not only the words actually used, 
in toe deed should be considered, but also the 
circumstances should be taken into consideration 
and the matter ought to be broadly looked at : 
10 Cal. 792 and 32 All. 227. Foil. (Walntsley and 

Chakravarli, JJ.). BRAHMOPADABHATTACHABJEB. 

V. RAi Mohan haldar. 94 I.C. 967. 


— Construction— Principles — Deleted words. 

Printed form with clause deleted — jSa»ne effect 

as if non'existent. 

The effect of deleting words in a printed form of 
mercantile contract was the same as if the deleted, 
words had never formed part of the print at all. 
[Viscount Sumner). SASOON AND SONS u. INTER- 
NATIONAL BANKING Corporation. 107 I.C. 225= 
65 Cal. 1 = 54 I. A. 317=25 A. L. J. 665= 
29 Bom. L. R. 1181 = 4$ C. L. J. 61=1 L. C. 241 = 
1927 M. W. N. 648=32 C. W. N. 30=39 M.L.T. 659= 

A. I. R. 1927 P.C. 195=53 M. L. J. 4i. 


— Constraction — Principles — Incorporation by 
roferring words. 

If term to be incorporated is at variance with 

the terms in main document, latter will prevail. 

The rule of incorporation by referring words is a 
rule of construction. But if the term to be incor- 
porated is at clear variance with a term in the 
main document itself, it is the latter term that 
must prevail and not the former. The question in 
each c.a8e is one of intention and it cannot reason- 
ably be presumed that, when the parties make 
a distinct provision in the main document, they 
intended that that term was to he subject to, and 
directly contiadioted by a term in the subsidiary 
document, the terms of which have become a part- 
of the bargain only by force of the roferring words. 
[Venhdtasuhboi Bao, J.). Mvlaporb H. P. P. 
Ltd. V. Babapathi. 105 I.C. 796=39 M.L.T. 261= 

A. I. R. 1927 Had. 894=53 M.L.J. 272. 

— Construction— Principles— 

— ; — -Interest will r«»> till date of re^ymmt of 
principal unless stipulated to the ootUrary, ■ 

The general principle of oonstmotion is that 
QKfneyt.botreVPed ton interest will carry interest, 
till toe-date of repayment of the principal unless. 
the- contract makes provision to the oontrarys 
AXBi'vlOES Ondh 122 ; A. I, 1928 All.'? and l^ 
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DEED — Construction— Principles— Letters of 

Credit. 

All. 89 (P. C.). Poll. {Stuart. C. J. and Wazir 
Jiasan, J.).GOKUL PRASAD v. GOITRI PRASAD. 

100 I.C. 180= 
i 0. W. N. 147=A. I. R. 1927 Oudh 595. 

—Construction— Principles— Letters of Credit. 

-Letters of credit are defined— Liberal con- 
struction is permissible only if there is scope for 

- construction. 

While no set form of words may be necessary yet 
a letter of credit as known to the law must contain 
a request (general or special) to pay the bearer or 
person named, money, or sell him some commodity 
on credit, or give him something of value, and look 
to the drawer of the letter for recompense, and it 
partakes of the nature of a negotiable instrument 
The rules governing bills of exchange and 
negotiable promissory notes are always the same 
fixed and determinate; while letters of credit are 
to be construed with reference to particular and 
•often varying terms in which they may bo 
expressed, the circumstances and intentions of the 
parties to them, and the usages of the particular 
trade or business contemplated. Letters of credit 
are accordingly not construed with technical 
nicety, but are considered as being usually framed 
with more or less informality and looseness of 
expression, and hence Courts have sometimes 
indulged in considerable ireedom of interpretation 
in the effort to arrive at what is designated as the 
true intention of the parties. Instruments of this 
sort ought to receive a liberal interpretation. The 
words should receive a fair and reasonable inter- 
pretation, so as to attain the objects for which the 
instrument is designed and the purposes to which 
It is applied. There is room for this principle, 
only when the provisions of the agreement are 
•ambiguous, loose, or susceptible of more than one 
fair interpretation; if it admits of two fair interpro- 
'tations and the guarantee has advanced money on 
^e faith of that most favourable to his rights, that 
interpretation will prevail. The expression “con- 
firmed irrevocable credit” does not amount to a 
guarantee of the solvency of the person for whom 
letter of credit is passed. {Mookerjee and Rankin, 

JJ.). Chandanmull benganey V. National 
Bank of India ltd. 79 I. C. 757=51 Cal. 43= 

A. I. R. 1924 Cal. 552. 

—Construction — Principles — Name immaterial. 

— Title of deed is not conclusive of rights of par- 

The mere fact that the document of title held by 
•the grantees is called a potta, and that they 
executed a kabuUyat in similar terms is not con- 
•clusive of the question of whether they were mere 
leaseholders, i. e., farmers of revenue or were true 
proprietors paying a jamabundi to the overlord. 
{Lord Dunedxn). NATAK VA.JESINGJI v. SECRE- 
TARY OF STATE. 82 I.C. 779 = 21 M. L. W. 28= 
19M M. W. N. 694=48 Bom. 613=51 I. A. 387= 
22 A.L.J. 951 = 8 L.R.P.C. 199 = 26 Bom. L.R. 1143= 

40 C. L. J. 473=29 C. W. N. 317= 
A. I. R. 1924 P. C. 216=47 M. L. J. 574. 

The true construction of a document does 
not depend upon the name which is given to it, 
but It must be determined with reference to its 
wrms. (Dalai and Wazir Hasan, A.J.Cs.). KARIM 

I>ad Khan v. mt. Bibi ghapdban. 66 I.C. 110= 

9 O.L.J. 104=A.I.R. 1922 Oudh 42. 

~ ■^^Document l>eing called dowl kabuliyat does not 
decxde U$ nature — Document as a whole should be con- 
'0»d«r«<i-.Dowl8 -expressly excluding transferability 
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DEED— Construction— Principles — ‘ Next Heirs * 
meaning'of. 

— Custom of transferability cannot be proved— Evi- 
dence Act, S. 92 (5). 

The mere fact that a document is called a dowl 
kabuliyat does not decide its nature ; the document 
should be looked at as a whole to sec what it is. 

Any evidence designed to show customary inci- 
dents of tdDure as attaching to the jotes must be 
rejected if and so far as it conflicts with what is 
contained in the dowls themselves. 

here the dowls contain an express statement 
that there is no right of sale, gift or transfer with- 
out the landlord’s consent in face of this, it is 
impossible to admit evidence of a custom of 
transferability in the jotes. {Greaves and Newbould, 
JJ.). ilD. ATEJUDDIN JlEA v. PRODYAT KUMAR. 

61 I.C. 583 = 48 Cal. 35J = 2SC,W.N. 13= 

A I R. 1921 Cal. 741. 

Terms and not name of deed are material. 

Merely calling the dooumont a patt Islimrari 
does not make it so. The Court must ascertain the 
legal effect of the document wi>h reference to its 
terms. A.I.R. 1921 P. C. 89, Ref. {Wazir Hasan, 
A.J.C.). LIAKAT HUSAIN V. NAROTAM DAS. 

65 I.C. 780 = 8 O.L.J. 516 = 
A.I.R. 1921 Oudh 254. 

— Construction — Principles— Natural meaning. 

The natural and obvious meaning of the 

words in a deed cannot bo refused to bo given to 
them, merely because it is suggest d that the words 
have been inserted in the deed for the purpose of 
ascertaining and specifying the stamp duty which 
was to be paid. If that were the object of insert- 
ing the words in the deed it ought to have been so 
stated. {Sanderson, C.J. and Richardson, J.). FAN- 
indra Nath Roy v. Bhola Dassi debi. 

75 I.C. 402=38 C.L.J. 21. 

Words must be construed according to natural 

meaning. 

The words in a written instrument must bo con- 
structed according to their natural meaning. 
{Jwala Prasad and Adami, JJ.). Ramlal KAVERAJ 
V. Satyaniranjan Chakravarty. 

1921 P.H.C.C. 49 = A.I.R. 1921 Pat. 379. 

—Construction— Principles— ‘ Next heirs ’ mean* 
ing of. 

Daughter and after her, tvext heirs' ordinarily 

means heirs next after the daughter hut where daugh- 
ter dies before succession opens up ' next heirs' mean 
simply the nearest heirs of the propositus. 

Pet Spencer, Offg. G. J . — If several objects are 
placed in a '‘ertain order, and mention is made of 
one and then of the next the word “Next” ordina- 
rily signifies the next in that order, Eastwood v. 
Lockwood, flSGS) 8 M. H. 0. R. 424, Ref. 

Where an estate was given to the widows of a 
certain deceased Raja and it was provided that on 
the death of the last surviving widow, the daugh- 
ter of the Baja or failing her the next heirs of the 
Baja would inherit that property and where tho 
daughter predeceased tho last surviving widow. 

Hfild : that ordinarily the words “next heirs’* 
would refer to tho heirs next after the daughter bub 
that in this oase, owing to the death of tho daugh- 
ter before that of tho last surviving widow, the 
next heirs were tho nearest heirs of tho Raja and 
not the heirs next after tho daughter. 

Per Kunuxrastoami Sasiri, J . — Unless tho terms 
of the grant, oloarly render it necossaay to do go 
the nearer heirs of tho Raja under tho Hindu Lavr 
ought not to bo excluded in favour of remoter heirs. 
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DBED — Construction — Principles — Object of 
Interpretation. 

(Spencer, 0. G.J. and Kumaraswami Saslri, J.). 
Mahabaja of Kolhapur v. Sundabam atyar. 
93 I.C. 7fiS=48 Mad. l=sA.I.R.1925 Mad. 497. 

—Construction— Principles— Object of interpre- 
tation. 

Intention determines nature of deed and it is to 

be gathered from the deed. 

Tbe primary object of all interpretation is to 
determine what intention is conveyed by the deed 
and the primary source of determining such an in- 
tention is the language used in the deed. {Wazir 
Hasan and Ram, JJ.). BASHIR AHMAD v. MT. 
ZUBAIDA KhatuM. 92 I.C. 265 = 1 Luck. 83 = 

29 0. C. 108=3 0. W. N. 105 = 
A. I. R. 1926 Oudb 186. 

— Construction-Principles— Plain intention. 

Meaning of clause according to plain intention 

rendering clause invalid — Still meaning cannot be 
modified or cut down. 

The meaning of a clause in an agreement accord- 
ing to the plain intention is not to be modified or 
out down with reference to the oonsideiation that 
the construction according to the plain intention 
may render the clause invalid. [Ramesam and 
ReiUy, JJ.). TIBUMALA CHETTY RANGATYA 

Chbtty V. Srinivasa raghavacharlu. 

121 1. C. 753 = 52 Mad. 300=1929 M. W. N. 93= 
29 H. L. W. 329=A. I. R. 1929 Mad. 243 = 

56 M. L. J. 318. 

~Confitrnotion — Principles — Plural includes 
Singular. 

Where a ttiajifrul-rtre while recording a custom 
provided, “or if there be no wife with sons, then 
tbe wives of the deceased shall become absolute 
owners with a right of transfer over the inheri- 
tance of the deceased in equal shares.” 

Held : that the statement meant that where the 
deceased co-sharer has left only one wife without 
a son, that wife becomes an absolute owner with a 
Tight of transfer over the whole property. The 
plural includes the singular, and it would be con- 
tory to all right rules of interpretation to hold 
that the custom did hot affect a single wife with- 
son. {Stuart and Hasan, JJ.). Babtaj 
KOBB 0. HAHADEO BUX. 921 C 657= 

• 120=29 O.'fl. 153=13 0. L. J. 416= 

■ 'Hx l '■< t- ^ Oadh 332. 

for considera- 


Factors for eonsideration besides wording. 

antecedent events, 

subsequent tcndhctojf the parties to it and the 

f ® a^e as' important as Sc 

* ^*29 A. L. J. 62 q=i,r.if. 1429 AM. 469! (F. B). 

to »ad intoiny doou- 

Sent o« one d“en: 

inens^n.tne light of the tezma of iaTint.KA« 


DEED — Construction — Principles— Points for 

consideration. 

the parties to the agreement, its subject-matter, 
and th apparent purpose and object thereof, and im 
particular the provisions to be construed. 

At tho conclusion of the War tho Government 
of South Australia was faced with the problem of 
dealing with numbers of discharged soldiers, and 
determined to make provision for the settlement of 
such men on unoccupied Crown lands and for 
advnncos out of public funds to men so settled. 

The respondent, a discharged soldier, who had 
some training on a Government training farm, by' 
a letter applied fo/ a grant of the lands in question. 
His application was granted. He later on accepted' 
an agreement over the land which was to be for a 
term of 65 years, and thereby the vendor agreed 
to sell and the purchaser to purchase the land aa^ 
therein described. One of the conditions in the 
agreement was : “If at any time within the period' 
of ten years from the date of this agreement the 
vendor is satisfied on such evidence as he deems 
sufficient that by reason of incompetency or perso- 
nal disability the purchaser is incapable of manag- 
ing the said land with advantage to himself or- 
that the purchaser has neglected to work the laud^ 
satisfactorily or has been guilty of serious mis- 
conduct during his occupation thereof, the vendor- 
by notice in writing given to the purchaser may 
determine this agreement upon and subject to such, 
terms and conditions as the vendor thinks fit (and) 
upon the expiration of three months from the 
giving of such notice the agreement and the right 
of the purchaser to complete the purchase and-' 
possession of the said land shall cease and deter- 
mine and be void, anything in this agreement to* 
the contrary notwithstanding.” 

It was contended that before deciding to termi- 
nate the agreement it was incumbent upon the 
vendor to institute some judicial or quasi judioiaV 
enquiry or at the least to communicate to the- 
purchaser the information he had received and' 
his intention to act thereon and give him an oppor- 
tunity of stating his case in answer thereto. 

. ' . ' ' I ' 'I 

HeW : that no such' enquiry was contemplated 
that_ the vendor was exercising a merely 
administrative function and was entitled to form- 
an opinion on such materials as he himself' 
thought sufficient. {Lord Warrington of Clyffe). 
G. R. Laffer v. P. A. Gillen. 107 I.C. 347= 

A.I.R. 1927 FC. 27S. 

-Intention is to he gathered from v}ords, and ’ 

docfrin^ are to be given due weight. 

Fox Dawson Miller, C. J.—The intention of a 
deed is primarily to be gathered from the words of 
the instrument itself, and the application of 
doctrines, although they must be given due weight, 
must not be allowed to overrule the clear indica- 
tions of intention to be gathered from the wctfds of 
the document. But the meaning to be attached to 
them may be affected by surrounding oiroum- 
stancesj.aiid where this is the case those oiroum-; 
stances no doubt must be regarded. 26 All. 861, Diss* 
42 Mad. 288, Diss. {Dawson Miller, C. J. on difference 
hetwen Das, J. and Foster, J,). HITBNDBA SiNGK 

t>. IUmbswab Singh. 88 1 . o. 141=87 1 , c. 849 = 
4 Pat. 510=6 P. L. T. 634=A. I. R. 1925 Pat. 625, 

settMi^P—Ohject, scope and mrround- 
MtgroiroumsfanoM tnusi he conndered. 

To determine the true oonstraotioB of' a deed’ 
of settlement regard must be had to' the obleot 
Md thij’ whole scope of the- instrumanfc iud«d 
if necessary, by reference to the 
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'DEED — Construction— Principles — Points for con- 
sideration- 

circum?tances. Ofookcrjre aiul Fletcher. JJ.). 

S\sTON’\ Hoy t’. A dvocate-Gen'eral/. Bengal. 
62 I C. 193 = 48 Cal. 124=25 C. W. N. 343 = 

A. I. R. 1921 Cal. 389. 

Court mw^t con’iidcr s%ib$taiice of transaction, 

not vxere form. 

It is inciimbent upon the Court to look to the 
substance of the proceedings aud not to confine its 
attention to the mere form. 42 Cal. 56 (P. C.) Foil. 

This principle is applicable, quite as much to 
involuntary alienations as to voluntary convey- 
ances. In a sale in execution of a decree against 
the executor in possession of an estate as such it 
cannot be contended merely because he is not des- 
cribed as executor that the sales cannot puss any 
title except that of the executor. [Mooherjee, 
A.C.J.and Fletcher, J.]. MAHENDRA N.tTH f. 
SAMSCDDIN. 62 I. C. 344 = 25 C. W- N. 279 = 

33 C. L. J. 198 = A. I. R. 1921 Cal. 146. 


(jonstruction— Principles— Precedents. 

Constrvetion j>ut on similar document is no 

guide. , . , 

A document is not to be construed with refer- 
ence to authorities as to how a similar document 

• was construed. Aspden v. Seddon, (1875) 10 Ch. 
■394 Ref. {B. B.Ghoseand Bose, JJ.). Saraju- 

BALA DEBI U. JYOTIBMOYEE DEBI. 112 I. C. 113 = 

A. I. R. 1929 Cal. 166. 

—Every document must be construed by itself. 

Every document has to be interpreted upon its 

- own language and an interpretation put upon one 

- document cannot be a safe guide in interpreting 
another. {Qokanuith Uisra and Nanavutty, JJ.). 

IDURGA V. L.VL BAHADUR. 112 I. C. 387= 

5 0. W. N. 992=4 Lack. 138 = 
A. I. R.1928 0udh 509. 

Each document should be construed on tfs own 

merits. 

The practice to endeavour to obtain assistance in 
•construing a document from the construction of 
'different doenments arrived at by other Courts is un- 
profitable. {Ststart, C.J. and Raza, J .). AJODHYA 

- V. SHEO Shanker. 100 I.C. 193=2 Lack. 416= 

4 O.W.N.137 = A.I.R. 1928 Oadh 25. 

For applying construction of one doeument to 

•■ another, the language of both must be identical. 
rSUnless the language of the documents be iden- 

• tically the same, a decision upon the construction 
of one document is not of much assistance to the 
Court in construing another: 31 Cal. 195. i^o«. 
{Rupchand Bilaram and Lobo, A.J .Cs.). Hl^UMAT 
Sing t\ Nbnumal Rejhdmal. 104 I.C. 572- 

22 8.L.R. 117 = A.I.R. 1928 Bind 45. 
Construction of one document is no safe guide 

or construing another differently weeded. 

The constrnction placed on the terms of one 
. document will not afford a safe guide m constniot- 
ine a document differently worded. {Kwnara- 
setri, J.). SWAMXNATHA A^YAE « lUjfA- 

o-wamt I'®' 828—38 H.L'T. o— 

A.I.R. 1927 Mad. 1159. 

Decisions on interpretation of wholly diffe- 
rent documents between different parties executed 
in different circumstances are of little u^ as a 
guide in interpreting a document. (Waeir Hasan, 

J.). Mahomed Jabbab «. Harnath Kaur. 

’ 105 I.C. 196=4 O.W.N. 857 = 

A.l.R. 1927 Oadh 436. 

——Co)Uract—Each contract must be construed 

i teilh reference to its own terms. , . , 

Each contract must be construed according to 
t its own terms and in the circumBtanoea of that 


DEED— Construction— Principles— Presumption. 

case. Cases may be helpful in so far as they lay 
down General principles but cannot be direct 
authority as to the construction to be put upon the 
deed b“fore the Court in another case: 22 C.W.N. 
904, Di.d. {Chakravarti. J.). DHIRENDBA NATH 
Roy V. AHMED Mia. 97 I.C. 279 = 30C.W.N. 765. 

•Precedents are useful only for principles laid 

down. 

It is not proper that the terms of one document 
should be interpreted in the light of the words used 
in another document ; but if the principles of con- 
struction are enunciated in a case, the Court 
should consider whether they are applicable to the 
construction of the document before it.fDcradoss, J.). 
PIRAMU AMMAL V. SERUNATHA AMMAL. 

86 I.C. 737 = A.I.R. 1925 Mad. 1175. 

Use of precedents — Case law — Documents should 

be construed on the of their own language and 

the relevant circumstances in each case and precedents 
arc generally fruitless, save in so far as they lay doxon 
any general principles of interpretation. 

It is generally fruitless to refer to precedents on 
the question of construction of a document. Each 
document must be construed with the aid of the 
language used therein and such other surrounding 
circumstances as may be relevant to the question 
of construction. They may however be referred to 
in so far as they lay down any general principles 
of interpretation. {WazirHa.san and Neavc.A.J.Gs.). 

GULJAR Singh v. Madho Ram. 78 I.C. 547 = 

11 O L.J. 275 = A.I.R. 1925 Oadh 11. 

Construction of identical document under iden- 
tical circumstances only is useful 05 guide. 

Any ruling ns to the interpretation of a document 
can only be applied in its entirety to a document 
absolutely identical in language and in a case the 
general circumstances of which arc substantially 
the same. Where these conditions are not satisfied 
a party relying upon previous rulings of the Court 
aud putting them forward as guides to the correct 
interpretation of the particular document on which 
the case under appeal actually turns can do nothing 
more than ask the Court to take into consideration 
the general principles which have been applied by 
other Hon’ble Judges in similar cases and to derive 
from them whatever assistance it can towards 
arrinng at a correct conclusion. Lindsay 

and 5«faiman, JJ.). ALKHU RAI v. Lachsian 
UPADHIYA. 80 I.C. 550=46 All. 274= 

22 A.L.J. 137 = 5 L R.A. CIy. 145= 

A.l.R. 1924 All. 324. 

■One deed cannot be construed tvitk reference to 
other sim ilar deeds. 

No hard and fast rule can be laid down as to the 
construction of documents and each case must be 
decided upon the construction of the particular 
document and the circumstances counected with 
it. Upon the question of construction no light 
can bo derived from the construction of similar 
documents in other cases. [Banerfi, Stuart and 
Wallace, JJ.). HARPRASAD t. RAM CHANDAB. 

63 I.C. 750=44 All. 37 = 19 A.L.J. 807 = 

A.l.R. 1922 All. 174 (F.B.). 

— Constraotion— PrincipleB— Presamption. 

Presumption that price was fiawd with reference 

to quantity may be weakened by special circximstancos. 

Though the presumption is that in fixing the 
price, regard was had on both sides to the quantity 
which both supposed the estate to consist of. “yet 
there may be considerations which may rebut or 
weaken the presumption." Hill v. Buckley^ 
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DEED— CoiiBtructloii— Principles— PreYiouB Con- 

daot 

17 Vee. S94, 1811), Bef. {Mr. Ameer Ali). HUSSON- 
ALLT S0LI-EMANJI t>. TBIBHOWANDAS MANGAL 
DAS NATHUBHAI. 61 1.C. 381 = 23 C W.N. 385 — 
^ 1920 M.W.N. 726=A.I.R. 1921 P C. 40. 

—Consfcraotion— Principles— PreYious condact 

pormal contract must be construed accoravng 

to its terms—Anteeedcnt commnnings are not to be 

.considered. , , i. 4 . 

When patties have entered into a formal contract 

-that contract must be construed according to its 
K>wn terms and not be explained or interpreted 
hy the antecedent commnnings which led up to it. 
Shower v. Wilson, 9 Cl. and F. 515 ; Smith v. Do^ 
Jersey, 2 Brod. and Bing. 473 ; Prison Commis- 
sioners V. Cleric of the Peace for Middlesex, 9 Q.B.D. 
506; hee v. AleoMnder, (1883) 8 A. C. 853 Bel. on. 
iViscount Dunedin). BOMANJI ARDESHIR v. SECY. 

OF State. 114 I-C. 1=31 Bom. L.R. 256= 

53 Bom. 230 = 56 I.A. 51=1929 A.L.J. 47 = 
49C.I..J.179=33 C.W.N. 293 = A.I.R. 1929 P.C. 34. 

Whether previous correspondence is relevant is 

Joubtful. 

It is doubtful whether a Court can refer to the 
-previous correspondence between the parties for 
-the purpose of construing a deed. {Macleod, C. J . 
-and Madgavkar, J.). JAMSHEDJI v. SECY. OP 
BTATB. 93 I.C. 184=28 Bom.L.R. 25= 

A.I.R. 1926 Bom. 209. 
— Oonitraotion— Principles— Probability. 
—Interpretation, which renders the terms of 
-the document probable, is to be preferred to an 
Interpretation which renders the conditions most 
(unlikely. (Afoctuitr, Offg. J.C. and Staples, A.J.C.). 
iBHASKAB RAO V. Balmueund. 

A.I.R. 1929 NaE. 162. 

—Construction— Principles— Reference to other 
deeds. 

— — L anguage similar but not identical — Docutnent 
!9houJd not be interpreted by language of another. 

- It is Veil settled that it is not permissible to 
dntei^ret one document by the language of another 
(Specially when the languages though similar are 
mot identloal. {Bennel and Iqbal Ahmad, JJX 
Rauadhab 9. Raj Nabain. 120 I.C. 552= 

1930 A.L.J. 40= A.I.R. 1929 All. 908. 
It cannot be laid down that where a borrower 
mas ^Mvionsly borrowed under other instruments 
^ut on similar onerous terms, this cannot be evi- 
•denoe ■ that' the borrowing on the occasion in 

reasonable and proper transaction i 
XI.R. 1924 P.O; 184, Considered. [Viscount Snm. 
.wr). SUNDBB Mull o. 8. Kinkub Sahana. 

a r 294=55 I.A. 85 = 

1928 M.W.K. 242=5 O.W.N. 400=47 O.L.J. 403= 
h ^ 793=32 C.W.H. 657= 

^ construed having 

iSJSill {Srinivasa Aiyangar and 

An^hdkrishna -dtj/ar , pasungilia Pillai 

■V.(®SASK!lltUa?HU PlLLAI. ’ ’ ■ ill I 0 ^22~- 

-<Ptoo differeniplou too’ do^^^^ 

6e ic«M(f«ed in the Ughi%f 

' different, pfots* are sold dridet two 
“ nofreasonablo W ash the 
S® 0* ohe doodmeht-! into 

^ fDesoddM/f J ;) r ' iftAMASUfeBIBd V SHaN- 

IWsteA^^AK.rtl i 9ri,a[i003Ss2St]|vL.W-'4S4» 

8l -AtRH.wl927»M»d,B347 



DEED — Construction — Principles— Sttbseqaent 

additions. 

Each document and the circumstances under 

which it came into existence must be considered 
separately, and the construction of one document 
is not generally of much assistance in constructing 
another which may differ materially in its terms 
and in the attendant circumstances. (Dawson- 
Millcr, C.J. and Foster. J.). RAMESHWAR SINQH 
BAHADUR n. Kitar ALT. 98 I.C. 374= 

1926 P.H.C.C. 261 = A.I.R. 1926 Pat. 487. 

Other deeds cannot he Jised. 

The language of other documents not in suit can- 
not be called in aid to construe the words of a 
particular document which is in suit. [Greaves and 
Graham, JJ.). PRASANNA Kumar Bat v. ARUN 
Chandra Singha. 85 I.C. 693=29 C.W.N. 353= 

A.I.R. 1923 Cal. 656. 

^The language of one instrument does not 

afford much assistance in the construction of 
another. 36 Cal. 1003 (P.C.). [Macleod, C.J. and 
Shah, J.). BAI DHONDUBAI v. LAXMAN T. JAVA- 
DEKAR. 68 I.C. 504=47 Bora. 65 = 

24 Bom. L.R. 794 = A.I.R. 1922 Bom. 352. 

Each case must be decided on tfs own merits. 

Cases of construction of leases must be decided 
on their own facts and the law being well under- 
stood the only question in each case is how far the 
law is to he applied to the particular facts which 
are put before the Court. (TTarir Hasan, A.J.C.). 
LACHHAMAN DAS V. BHAGWANT BAM. 

65 I.C. 707 = 8 O.L.J. 481 = 
A.I.R. 1921 Oudh 240. 

— Construction— Principles— Same meaning* 

There is no general rule that same meaning 

must be given to an expression in every part of a 
document: 

There is no such rule of general application that 
the same meaning ought to be given to an expres- 
sion in every part of the document in which it 
appears. A difficulty or ambiguity may be solved 
by resorting to suoh a device, but it is only in 
such cases that it is necessary or permissible so to 
do. [Lord Warrington of Chjffh.) JOHN LachlAN 
MoGILLIVBAT WATSON V. B. E. L. HAQQITT. 

107 I.C. 459=47 C.L J. 205 = 29 H.L.W. 581= 
A.I.R. 1928 P.C. 115 = 56 M.L.J. 91. 

—Constmotlon— Principles— Strict oonstraetlon. 

— - - Contraet-^Power reserved to one parly to vary 
terms of contract — Power must be strictly construed 
against tlutt party. 

Where power is reserved under a contract to one 
of the contracting parties to vary the terms, the 
power should be very strictly construed and the 
indulgent party should not be allowed to travel 
beyond the plain words of authorisation. {Sesha’ 
giri Aiyar, J.). A. 8. VbNDGOPALA AIYANGAR v. 

South Indian Railway Company. 

62 1.0. 602=13 H.L.V. 309= 
A.I.R. 1921 Had. 621. 

— Donitraotlon — •Prlnoiplei — Sabseqaent addi- 
tions. 

Property conveyed clearly defined — Subsequent 

errors do not affect prior definition. 

As soon ns there is an adequate and sufficient 
definition, with convenient certainty, of what is 
intended to pass by a deed any subsequent errone- 
ous addition will not vitiate it. lAeweUyn v. 
Jersdly^ IIM. 4:W, 183 and Metier v, WdmsM, 
9 Ohy 164,1 J'oli. (Rfhlwsky Ghose.JJX 

DABAPALI SADAGAB ofNAJiB AHMED. 

= (* '1 j . - ' ‘ j W 77 I.C. 1080=50 Col. 394= 

#8-^t L J.M a - SA .1 \ Ciei UliH'i iota Cal. 609. 
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DEED — Constractlon — Ppinciples — Sabseqaent 

additions. 

Later clause destroying obligation created by 

earlier one should be rejected — But if later clause 
vierehj qualifies earlier one both should be read to- 
gether. 

If in a deed an earlier clause is followed by a 
later clause whicli destroys altogether the obliga- 
tion created by the earlier clause is to be rejected 
as repugnant and the earlier clause prevails. (1843) 
5 Man. A: C. 736, referred. 

But if the later clause does not destroy but onlv 
qualifies the earlier, then the two are to.be read 
together and effect is to be given to the intention 
of the parties as disclosed by the deed as a whole. 
(1977) 6 C. D. 644, referred. 

In the latter case there could be no question if 
the later provision of the deed were introduced by 
the word "but” or the words "provided always 
nevertheless,” or the like. But there is no neces- 
sity to find any such words. If a later clause says 
in so many words or as matter of construction that 
an earlier clause is to be qualified in a certain way, 
effect can be given and must be given to both 
clauses. 

Where the first clause provides that in 
consideration of a certain sum payable in certain 
instalments the contractor will furnish certain 
materials and perform certain services and the 
second clause says that in a certain event that 
sum is not to bo paid, that the agreement is to be 
at an end and payment is to be made 'only for 
labour espended, the operation of the first clause 
is qualified by the second clause. Where there is 
a third clause whose effect is to make the certain 
sum mentioned in the first clause an estimated 
sum whose accuracy is to be tested and controlled 
by taking the accounts for which provision is made 
in the third clause, the first and third clauses can 
be read together and the intention disclosed by 
the deed as a whole can be given effect to. {Lord 
Wrenbury). FOBBE8 V. GiT. 

A.I.R. 1921 P.C. 209. 

—CoOBtrattion—PFlncIples— Terms of deed. 

• The intention of a donor is to be ascertained 

by reading the terms of the deed as a whole, and 
giving to them the natural meaning of the langu- 
age need. {Sir Lancelot Sanderson). AMJAD KHAN 
V. A6HBAF KHAN. 116 l.C. 405=6 O.W.N. 483= 

33 C.W.N. 753=1929 A.Ii.J. 571 = 
31 Bom. L.K 809=56 I.A. 213= 
Z') M.L.W. 91 = 4 Luck. 305 = 
A.I.R. 1929 P.C. 149=57 M.L.J. 439. 

- -Anan t halcrishna Aiyar, J.—ln construing 
the terms of deed, the question is not what the 
■parties may have intended but what is the mean- 
ing of the words which they used : A.I.R. 1917 
P.C 23, Foil. {Srinivasa Aiyanqar and Anantha- 
Terishna Aiyar. JS.). TIRUPATHI NAtcken v. 
VENKATASUBBA NaicKEB. 112 l.C. 243= 

28 M.L.W. 819. 

Common irords of style must be given their pro- 
per meaning. 

Common words of style used in conveyance of 
any sort, may be, and often are words of surplus- 
age, but when they are, not words of surplusage, 
they must be given the proper effect of their own 
moaning. {Lord Dunedin). SATYA NibaNJAN v. 
PAMLAL. 86 l.C. 289= 29 C.W.N. 725 = 

27 Bom. L.R. 753 = 23 A.L.J. 712= 
6 P.L.T. 42=21 M.L.W. 289= 
4 Pat. 244=52 I.A. 109= 
1925 P.C. 42=48 M.L.J. 328« 


DEED— Construction — Release. 

Courts will look at the substance of the 

transaction and not merely at the form of the deeff 
for the purpose of determining whether a certain.’ 
deed is liable to stamp duty as a transfer of mort- 
gage or as a mortgage. {Mookerjeeand Bankin, JJ.). 
Bank of Bengal v. William Abratoon 
Lucas. 81 l.C. 47l = 51 Cal. 185 = 

28 C.W.N. 497 = 41 C.L J. 1 = 
A.I.R. 1924 Cal. 578. 

Endorsements — Intention of parties must be- 

gathered only from recitals in document — Interpret- 
ing one deed by recitals in another is not safe. 

In construing Pharmanas and grants great 
weight ought to be attached to the actual words- 
used in the grant than to an endorsement which is- 
brief and simple and may not fully express the 
intention of the grantor. In interpreting deeds, 
and contracts the intention of the parties to the 
document should be gathered only from the reci- 
tals in the document to which they are parties and 
not from what they said or did before the docu- 
ment was executed. 

It is not a safe principle to interpret one docu- 
ment by referring to the recitals in another docu- 
ment. But where the Court has given a definite 
meaning to certain expressions, that meaning 
should be applied to such expressions in other 
oases. (P7n7i^s and Devadoss, JJ.). Jagga ROW v. 
GOBI BIBI. 72 l.C. 789=17 M.L.W. 521 = 

1923M.W.N. 347 = A.1.R. 1923 Mad. 545. 

-^ - ■ D ocument must be construed on its own terms. 

The meaning and legal effect of a document is to* 
be determined on its own terms alone. (iSehtoaber 
C.J. and Wallace, J.). BY9ANI MALHAVA v. 
KBISHNASAMI CHETTY. 72 l.C. 987i= 

16 M.L.W. 743 = A.I.R. 1923 Had. 71. 
— Construction— Recitals. 

Recitals in, are evidence. 

Recitals in a deed are evidence. 44 C. 186 P.O.,. 
Rel. on. {Stuart, J.). SiTA Ram v. Reva Ram. 

71 l.C. 390=A.I.R. 1923 AIL 366. 

—Construction— Release. 

— Gaddi Nashin not conversant with customs and^' 

infendittg ' <0 prosccufc Ats studies — Deed executed re- 
turning powers to his Guru for good management-^- 
After acquiring full Uterary iquaiifications and quali- 
fications for management intention to come back — 
Deed was held not to he one relinquishing his rights of" 
the Oadi. 

A Gadi Nashin Mahant executed a document 
with the intention that there should be no ill-con- 
sequence to the mutt as he was not conversant 
with the custom and had no insight into the 
management of 'the properties pertaining to the 
Oadi. It stated that on account of’ the affairs of 
the Gadi be could not prosecute his studies. well. 
It further provided as follows: "Itis also my inten- 
tion that I should sever my connection with it and 
pass my days for sometime out station and prose- 
cute my studies and acquire the qualification of 
Gadi Nashin Mahanth. Therefore, I return to my^ 
Guru G. all the powers which I had acquired for- 
good management of the Gadi and the property 
appertaining thereto.” My Guru shall have the 
right to exercise at present and also in future all 
the powers which ho used to exercise before aa- 
Gaddi Nashin Mahanth. I shall have no objec- 
tion till I acquire full literary qualifications and 
the qualifications to make management and tbosC' 
of a Fakir (ascetic) as required for the Gadi.*’ 

Held', that the executant had no intention ofi 
laying down the office entirely. He was not retir- 
ing altogether with the expectation that if ho were/ 
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DBED— ConBtrnotlon—Religlona Endowment. 

to return he might be fortunate enough to be re- 
annomted Mahanth. The document indicated that 

he was absenting himself for a time and that he 

was for the time appointing a delegate to act for 
him in his duties during his absence. (Lord 
Athin) BASDEVA NAND GIR v. SHAUTANAND 

ftiR 12^ I.C. 49 = 50 C.L.J. 613 = 

30 M.L.W. 1032 = A,I.R. 1929 P. C. 266 = 

57 M-L.J. 771. 

—Construction— Religious Endowment. 

Absolute dehulter or imperfect debutter — Sur- 
plus profits to go to Deity— Absolute debuttcr is in- 
tended. 

Where a deed of endowment provides that the 
surplus profits afkr performance of the sheba, 
should be acquired by the “ Iswar Jee ” and there 
was a marked dissociation made between this and 
other secular properties. 

Held-, that there was an absolute dabutter in 
favour of the D^iity named. (Woodrojfe and Suhra- 
wardy, JJ.). llANMOHAN GHOSE v. SiDHESWAR 
DOBAT. 76 I.C. 213=27 C.W.N. 218 = 

A.I.R. 1923 Cal. 177. 

Shebait — Order of succession cannot be altered 

unless power is reserved. 

Unless the donor makes a reservation to alter the 
order of the devolution of the office of shebait laid 
down in the deed he has no right to do so. The 
shebait appointed contrary to the order laid down 
has no right to sue for arrears for tents of the de- 
butter property. (Woodrojfe and Cuming, JJ.). 
GOUBI KUMABI DASI V. TtAMANIMOTI DASI. 

70 I.C. 175=50 Cal. 197=26C.W.N. 920 = 

A.I.R. 1923 Cal. 30. 

Lands dedicated to deity for conduct of worship 

hy certain Archdka — Deed concluding with words tluit 
Archdka and his descendants shall enjoy lands — Gift' 
w to deity and Archdka cannof appropriate surplw 
meome. 

A document was addressed to the god and dedU 
cated land to the god as " maniam for conducting 
your daily naivadyam and deepaxadanai of Sri 
Swamivaru by Archaka . . The concluding 
words of the grant are “so he shall cultivate the 
same every year and use the produce thereof ; he, 
bis sons and grandsons in succession shall enjoy 
the same for ever and render the daily naivadyam 
and deeparadanai of Sri Swamivaru and live hap- 

Held : that the arohaka is not the donee, hut is 
only to carry oot.the objects of the gift. The sur- 
plus income should revert to the deity and cannot 
be appropriated by the arohaka. 

It would be a dangerous proposition to lay down 
that, if the trustees of religious trusts have for 
many y^rs been ap^ying the income to their o^ 
pprsonal use, tlio inist-deed must be construed 
m the light of such :conduot. (Abdur Rahim and 

moore, JJ.). Sbinivasaohabyulu v. D. Prat- 

TANQA RAO. 64 I.C. gl6=30 M.L.T. 101 = 

A.I.R. 1921 Mad. 467. 

-^onfltractlon — Sale or contract of sale. 

Sale-deed— ^est is whether parties intended 

present conveyance. 

^or determining whether a document is a deed 

ofsaleoronly an agreement* tk) sell, the test is 

whether, at^rdiag to the intention of the parties 
as expressed in the instrument there is a present 
^veyanoe of the 'property or only ah agreement 
fe a further right. This intention has to be - 
ga^eted from. the language of -ihe4 document -as 
well as from the surrounding oirdomstanoes i 

D. D. VOL, ni“9 & 10 


deed— C onstruction— Sale op Gift. 

37 Mad 480, Foil. (Krishnan and VenJeatasubha Bao, 

JJ.). BALLIBOYANA YEEBAMMA V. JAKANNAGARI 

Bamappa. 98 I. C. 729 = 24 M. L. W. 697. 

Where the document was written upon ordi- 
nary plain paper bearing only an adhesive stamp of 
one’anna on it, and the document was beaded as 
Boomi Vikrajta Dasfho.veju and contained a state.? 
ment that the properties are given this day for sale 

for and we have this day taken an earnest of 

Rs. 200, and it further stated ; “ We shall take out 
remaining amount in full and get registered at 
Kalyandrug.’’ 

Held -, that the document amounted only to an 
agreement to sell and was not a sale deed. {Krish- 
nan and Venkatasubba Rao, JJ.). BALLIBOYAMA 
YERRAMMA V. JAKHANKAOART RAMAPPA. 

98 I. C. 729=24 M. L. W. 697. 

' —Incorrect phraseology used by scribe should not 
be much relied upon. 

The fate of a document cannot be determined 
upon an incorrect phraseology used by the scribe. 
In order to decide whether the instrument is a mere 
agreement to sell or a conveyance, all the terms of 
the, document must be looked to. (Shadi Lai, C. J. 
and Harrison, J.), LACHHilAN DAS v. BHOJA 
Ram. 84 I. C. 865=6 L. L. j. 554= 

A. I. R. 1925 Lah. 284. 

Transfer of Property Act, S. 54 — Qwstion must 

be decided from deed as a whole. 

The fact that a deed is described as a sale deed 
and stamped as such and contains a statement 
that the executant has made an absolute sale of 
the property in suit, is a strong point in favour of 
the view that a sale was made but is not conclu- 
sive. The Court should look to all the covenants 
in the deed and see whether the . intention of the 
parties as expressed in the deed was to efieot an 
immediate transfer of proprietary'right in favour of 
the vendees. (Daniels and Lyle, A. J. Cs.). BlSHE- 
SHAR DAYAL V. MST. HAR RAJ KUAR. 

66 1. C. 622=8 0. L. 3. 346= 
A. 1. R. 1921 Oodh 248.- 

— Construction — Sale or Gift. 

“ Rajinama ” and “ K buliyat ’’ whether con- 
clusive evidence of sale depends upon facts of each 
case. 

The question whether a rajinama and kahuliyat 
are conclusive evidence of sale depends on the 
facts of each particular case. 22 Bom. L.R. 140 
and A.I.R. 1926 Bom. 402, Ref. (Madgavkar, J.). 
SHIVA Ji Sheshqir Kulkarni V. Ohannavakam- 
BasangavdA. 32 Bom. L.R. 687= 

A.I.R. 1930 Bom. 292. 

Mortgagor oreeUing further charges— Mortgagee 

rights sold— Sale referring to rights sold by terms 
•‘Haq Murtahini” — Both' Mortgage and further 
charges pass by sale. 

S executed a usufructuary mortgage in favour of 
Y and subsequently by two other deeds created 
further charges on the same property in favour of Y. 
The mortgagee rights of Y were then purchased hy 
another man as "Htg Murtahini” and no reference 
was made at the time of sald'to the further oharges. 

Held : that the rights which were purohased in- 
cluded both the mortgage and the further charges. 
There was no need that any specific mention should 
have been made of the existence of the further 
oharges they being already included in the term 
“ATaq MurtahinV': A.I,R. 1922 All. 174 (P.B.)* Rel. 
on. (Qokaran Nath Misra and Pullan, JJ ). 
RAHMAT ALI V. LUOHH&f AK PRASAD. 

117 I. C. 403=5 0. W. K. 1041= 

A.I.R. 1929 Ondh 40. 
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DEED— Oonstraction— Sale or Gift. 

■Contract Act. S- 35. 


Where a deed mentioned the sum and the rate of 
intere.«;t and the period for payment and further 
recited- “If for anv reason we fail to pay the 
amount during the stipulated time then in lieu of 
the aforesaid sum the land is sold to you for the 
aforesaid amount in full satisfaction. 

Held ■ the deed evidences contingent sale of the 
kind contemplated in Ch. 3 of the Indian Contract 
Act. It is an actual sale, subject to the condition 
that it is not enforceable if the ejtecutant pays a 
certain sura within a certain time. If he made that 
payment, the sale would be void under S. 35 of the 
Act. If he did not make that payment, the sale was 
one which became enforceable by law under the 
same section. {Fatocett and iladgavkar. -TJ.). 
ASVATH u. CHIM.ABAI. 91 I.C. 330= 

27 Bom. L.R.1^8 = A.I.R. 1926 Bom. 107. 
Ondh Law 9 Act (1876), S. 9— Hiba-bil-ewaz 

cannot be construed as sale. 

It is not competent for the Courts of law to thwart 
the express intention of the parties and to convert a 
transaction of hiba-bihewaz into one of sale so as 
to attract to it a claim for pre-emption under the 
Oudh Laws Act. {Wazir Hasan and R'iza,JJ.). 
BASHIR Ahmad v. mt. zubaida Khatum. 

92 I.C. 265 = 1 Luck 83 = 29 O C. 108 = 
3 O.W.N. 105 = A.I.R. 1926 Oudh 186. 


■Question whether property or right to sue is 


sdld should be decided on the merits of each case. 

The question of whether a transaction which pur- 
ports to be sale is a genuine sale of immovable 
property or merely the sale of a right to sue, is 
frequently a difficult one to decide, and every case 
must be settled on its own merits. {Kendall and 
Pullan. A.J.Cs.). NAZIR HASAN v. MATIN-DZ- 
ZAMAN. 11 O.L.J. 672 = A.I.R. 1925 Oudh 299. 

■Easement-^Bight of way—Sale^deed describing 

southern boundary of the land conveyed as pathway to 
be reserved— Vendee is entitled to right of way on the 

land forming southern boundary though no pathway 

might actually have been set apart by vendor. 

WherB in a sdlG'^ddcd the soufchotn boundwy of 
the site conveyed was described to be “pathway 18 

feet in breadth which I am going to set apart”. 

Held ’ that the vendee was entitled to an inde- 
feasible right of way on the land which formed the 
southern boundary, though no pathway might have 
been actually set apart by the vendor. (Venkata- 
subbaRao, J.). kuppakkal ^•’^J.athan Chet- 
TIAB. «> C .«0 = A.I.R. 1924 Mad. m= 

Clause in saU-deed of a portion of village ex- 
pressly reserving certain khudkhasht land renf/m to 
vendor and his successors in perpetuity— No indica- 
tion of reserving only a life-interest or a tenants 
right in the land— Vendor retains hts entire interest 

in the land. , a * • 

Where the clause expressly reserved certain 

hhudkhasht land, rent or revenue free to the vendor 
and her successors-in-interest. in perpetuity and 
did not purport to create or reserve only a limited 
interest, therein, or otherwise limit the scope there- 
of by merelyreserving a tenant right in the same and 
where there were no words in the deed which could 
be construed as granting only a lease of the land or 
creating a mere tenant right, and where there was 
nothing to prevent the parties to the deed from in- 
serting appropriate words to show that the reserva- 
tion was intended only to carve out the status of a 
permanent tenant with the incident of heritability 
attached to it. and not to leave the entire interest 
of a proprietor intact. 


DEED— Construction— Sale or lease. 

Held : that the reservation must be taken to be of 
the entire interest which the transferor could other- 
wise have passed to the transferee and that the 
vendor remained the owner of the khudkhasht 
land. (Khikhede, A.J.C.). TaLAR.AM v. SUMRATI. 

79 I.C. 621 = A.I.R. 1924 Nag. 422. 

-Where the boundaries of an estate are not 

mentioned in a sale-certificate the purchaser takes 
what was comprised in that estate by its name, at 
the date of the sale, (^^ookerjee, C.J., Fletcher and 
Tcunnn, JJ.). SECRETARY OP STATE v. N.ARBN- 
DRA N.\th Mittbr. 61 I.C. 91 = 32 C.L.J. 472. 

V sold certain khewat laud to B. there being 

norefereuco to the share in slwm/anaud. Bsold it 
to C by a sale-deed which provided : “Whatever 
rights T had in the shamilat in respect of the above 
mentioned land ail those rights now belong to the 
purchaser.” Subsequently A obtained a declara- 
tion to the effect that no share in the shamilat land 
passed either to B or to C. C. then brought a suit 
against B for compensation out of B’s khewat land. 

Held : that B did not purport to sell any shami- 
lat to B and therefore he was not liable to compen- 
sate C., (Scof^ Smith, -T). MALIK KHAN v. BHOLA 
RAM. 67 I.C. 459= 4 L.L.J. 434. 

— Constractlon — Sale or lease. 

Document called lease but on proper construc- 
tion appearing to be sale— Court is not bound to hold 
it to be lease — Real nature of transaction must be 
looked into. 

Merely because a document is called lease or a 
will, although on its proper construction it appears 
to be something else the Court is not bound to hold 
it to be that which it calls itself. The Court must 
look to real nature of the transaction. 

H, an occupancy tenant transferred his holding 
to D. On H's deat.h P brought a suit for possession 
against D. P, contended that the deed of transfer 
executed by H was sale-deed and as such 
the sale was void, while D said that it was a per- 
petual lease and also put up plea of adverse posses- 
sion, namely that P had not proved possession 
within 12 years. 

Held : that the document purported to be a per- 
petual lease of an occupancy holding transferring 
all the rights of the occupancy tenant without any 
right of re-entry for ever to the lessee on the pay- 
ment of a certain sum and an annual sum which 
was equivalent to land revenue due to Government. 
Nothing therefore was left to the lessor and tho 
transaction was in fact a sale and not a lease. The 
transaction being void could not be challenged by P. 
A.I.R. 1928 Oudh 472; A.I.R, 1922 Oudh 81 : A.I.R. 
1921 Oudh 240; A.I.R. 1922 Oudh 42 Rel, on, {Pul- 
lan, J.). Gopal Sahd V. NAnd Kumar Singh. 

123 I.C. 53 = 7 0. W.N. 438 = 
A.I.R. 1930 Oadh 300. 

Where a permanent tenure-holder leased in 

perpetuity a pact of his tenure for a nominal rent 
and that rent in fact represented a proportionate 
amount of the rent payable by him in respect of 
the tenure. 

Held : that the transaction was a sale and not a 
lease. {Kulwant Sahay and Maepherson, JJ.). 
SECRETARY OP STATE V. NATABAR MANGRAJ. 

103 I.C. 435 = 6 Pat. 358 = A.I.R. 1927 Pat. 254. 

Document purporting to be a lease cannot be 

held to be a sale. 

Where a lease deed conferred on the lessee very 
extensive rights including the right to sink a well 
or to construct a house and no right of re-entry 
was reserved. 
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DEEI>— Constracfcion — Sale op Lease. 

Beld that these are not sufficient grounds as 

between parties to the document for 

"the lease is not a lease but a sale, «/.). 

INDEB DEO RAI u. RAM CHARITTAB RAI. 

•7M. 1 r. 07-1 =S T. R ft . Rev. 28 = 


A.I.R. 1923 All. 560. 

Jligjit fo hold land for 500 years conveyed— 

AUenalwt is om of lease. 

Where a document purported to convey the right 
-to hold a land for a period of 500 years held that 
the transaction is an alienation by way of a lease 
for a long term.and not an out-and-out sale or 
(mortgage. {Shah, Ag. C. / . and Crump, J.). 
Chatubbhai Lallu BHAI V . Moti BHAIBAPUJI. 

77 I.C. 952^24 Bom.L.R. 1315= 
A.I.R. 1923 Bom. 1«. 


Court will look to terms used by parties — Rent 
■snore than Governtnent revenue — Deed is a lease. 

In a transaction, called a patta islimrari mathati 
an annual rent was reserved, out of which the 
lessee was to pay the Government revenue the re- 
maining portion being payable to the lessor. Ex- 
cept this tent the lessor reserved nothing. 

ReW :that the transaction must be regarded as a 
lease not giving rise to a right of pre-emption. The 
Court will look to the substance of the transaction 
4knd will not construe a document which is plainly 
.3 sale to be anything else, but it will not overlook 
»thd terms which the parties themselves used in 
'describing the deed. (S'iinj;son, A.J.C.), SAHEB 
'Baesh Singh V. Thakur Din Singh. 

•68 LG. 966=9 O.L.J. 334= A.I.R. 1922 Oudh 229. 


Construction— Sale or mortgage. 

•• ^ •Two contemporaneous deeds, one purporting to 
■ieU property, other giving right of repurchase to ven- 
•4or or his lineal descendants — Transaction is not 
•mortgage. 

Unless the property transferred can be consider- 
>ed to be no more than a security and the money 
^advanced as a loan the transaction oannot be 
'oharaoterised as a mortgage. Therefore, if one 
•4aed conveys in explicit terms all right, title and 
mterest of the vendor without any reservation of 
any kind and a second deed merely gives a right 
‘•of repurchase to specified individual, namely the 
'Vendor and his lineal male descendants, the right 
'19 not one which can run with the land nor can it 
dnure to the benefit of the legal representative of 
>*Che vendor. It is no more than a privilege and 
'TOe property affected by them cannot be consider- 
•■ed to be mere security and hence transactions can- 
•not he oottsideted as a mortgage, {mamatullah 
-4rtd Bennet, JJ.). GOBARDHAN v. RAGHUBIR 
:SINGH^ 1930 A.L.J. 799= A.I.R. 1930 All. 101. 

Wherethere isa conveyance and a promise to 
'^f-convey, on reo^t of purchase money, the Iransac’ 
4ion M a sale and not a mortgage. 

, Vendor executed a deed of sale of immovable 
property, simultaneously with an ekrarnama, by 
■which the purohaset agreed to take back the agree- 
/ment and return the deed on payment of purchase 
'money by the vendor at any time. The heirs of 
^he seller, brought a suit to redeem the property 
‘l?efore the expiry of the limitation period of sixty 

'years, on the ground that the transaction was a 
mortgage. 

t flsW,: that the transaction was an absolute sale 
^ndnota mortgage: 12 All. 387 (P. 0.1. iieZ on 
Jl-Ul. 149 (P. 0.). Dist . ; A.I. 19l6 P.C. 
^uhrawardy and Garlich, JJ.). 8l8lR KiniAR v 
..^AiRA^ 0SAKDBA. 119 I.C. 893=33 O.W.N. S91 = 

^ . A.LR, 192B 648. 






DEED— Construction— Sale or Mortgage. 

Where a deed purported to have transferred 

one-third of the holding in question to defendant 
in lieu of Rs. 500 spent by him on account of 
plaintiff. 

Held : that the transaction was a sale and not a 
mortgage. {Shadi Lai. C.J. and Agha Haider, J.). 
ALi AHM.\D D. Khan Mahomed, 120 I.C. 420= 

A.I.R. 1929 Lah. 833. 

Sale-deed an outright conveyance — Bight of 

redemption expressly refused — SimuUaneotts agree- 
ment to rcconvey if certain amount paid regularly as 
rent for five years — In default of any payment agree- 
ment to be void — The two documents constituted sale 
with right of re-purchascr and not mortgage. 

A convoyed certain land to B bv deed of sale 
which was in its terms an outright conveyance 
and contained a clause expressly renouncing any 
right of redemption. At the same time B executed 
an agreement referring to the same land, that if A 
would annually pay to B certain sum as rent he 
may repurchase the land at any time within five 
years by paying the original price. There was 
also .an express provision that default in payment 
of the rent would render the agreement of the 
resale void : 

Held : that on the terms of the deeds the rela- 
tion of debtor and creditor did not exist. B could 
not have sued for the recovery of his money. The 
two deeds purported to be an outright conveyance 
with a separate agreement to reconvey on oertaiu 
conditions, and not to bo a mortgage. (Carr and 
Mya Bu, JJ.). U TflA MAUNG v. U AUNG MYAT 
GYOW. 117 IX. 566=A.I.R. 1929 Rang. 39. 

Two documents executed almost simuUaneomly 

— One a deed of sale and another an agreetnent to re- 
saXe—Surroundmg circumstances and intention must 
he looked to for deciding whetlier they constituted a 
mortgage. 

When the question with reference to two docu- 
ments, A and R executed almost simultane- 
ously, one purporting to be a sale and the other 
an agreement to re-sell, is, whether the trausactioo 
is a mortgage or whether it is merely a sale with 
an agreement to repurchase, the case has to be 
decided on the instrumeuts aud the language em- 
ployed in them having regard to the surrounding 
oircumstances. No oral evidence is admissible to 
prove the real meaning or intention of the parties 
and not even the subsequent conduct of the 
^ i>o looked at or regarded for the purpose. 

Where it was found that at the time of execu- 
tion of the documents A and B the property was 
impending sale, that it was sold under the first 
aoo^ent A for comparatively low price, that the 
ven(iot8 under A were plaintiffs and one P a prior 
mortgagee while the persons who were entitled to 
tne benefit of the contract under B were only the 
plaintiffs, that the actual possession of the pro- 
perty was only with the vendors even before the 
execution of a muohilika by plaintiff in favour of 
tne defendant the opposite party, that there was no 

evident of any bargaining for the price of the pro- 

perty, there was no reliable evidence with regard 
to the inspection of the property or the examination 
of the title-deeds before concluding of the transac- 
tion, that the creditor while speaking of the amount 
paid always used the expression “advance the 
amount and it was further fouud that the doou- • 
ment B, namely the agreement to re-sell, provided 
after the expiration of the said period you will 
claim no right or privilege whatever to this actee- 
ment or to the properties detailed below and I shall 

11 ^ undisputed possession of the said properties. 
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DEED— Construction— Sale or Mortgage. 

Held - that thi' onlv conclusion that would be 
in consonance with what may be regarded as the 
real intention of the parties was that the transac- 
tion was only a mortgage and that the sale was 
merclv by way of sccuritv for the amount that was 
advanced. (Sririirnsfr A’ljiangar and ReUbj, JJ.). 
SUTHARS.VNA r. SAMARAPURT. 110 I-C. 837 — 

1928 M.W.N. 634=A.I.R. 1928 Mad. 690. 

Under a document which purported to be a 

sale deed the transferee was put in possession by a 
decree of Court on payment of tho amounts men- 
tioned in th« document and which tho transferee 
had undertaken to pay. No time for redemption 
was fixed, nor was any amount fixed as payable on 


redemption. 

ffeld ■ that the transaction did not amount to a 
mortgage. (Devadoss. J.). MaHANTHAYA r. NaKDI- 
APP.A^ hedge. I.C. 685= 

A I.R. 1927 Mad. 1081. 


Stamp jxjpcr Vied i.'? not snMcknt evidence — 

Relation of real value to the consihration should be 
considered. 

The fact that the stamp paid on the document is 
one that was correct for a sale deed under the 
Indian Stamp Act is not in itself conclusive. The 
main thing to be considered is the terms of the 
document itself and the surrounding circumstances 
so far as they apnoarin evidence and are relevant 
in order to determine whether the real intention of 
the parties in executing a document was to enter 
into a mortgage transaction or a sale transaction. 
One of the main tests in construing a deed is the 
relation of the consideration mentioned in the 
document to the real value of the property trans- 
ferred. and if the former sumis grossly inadequate, 
then it affords an indication that the vendor did 
not intend to sell the land out and out. {Fawcett 
and Jifadgavkar, iTJ.). ASVATH v. CHIM.AB.AI. 

91 I C. 333=27 Bom. L. R. 1248 = 

A. I.R. 1926 Bom. 107. 

Agreement bg vendee to reconveif the property 

sold on payment of a fixed sum is not in the nature of 
a mortgage but a mere agreement to reconvey. 

Where a document executed by the vendee in 
favour of vendor contained a postcript to the effect; 
“ There is no rent for the house and no interest for 
the sum. You should not require account of rent 

and I shall not require interest for money. 1 shall 
recover and enjoy rent in lieu of interest. \ou 
should pay me Rs. 2,000 as per term as loan with- 
out interest.” 

Held: that the nature of the document was not 
of mortgage but was merely of an agreement to 
reconvey. {Fawcett and Madaavkar. JJ.). Vaman 
V CHANGI. 91 I.C. 360=49 Bom. 862= 

27 Bom. L. R- 1261 = A.I.R. 1926 Bom. 97. 
.Sale for a period of fifty years was held to be a 


mortgage. , i j < 

A document purporting to be a sale of land for 

50 years on condition of its return after that period 

was held to be a mortgage. {Walmsley and B. B. 

Ohose, JJ.). DURGA CHARAN ^rAJI V. POBBSH 

BEWA. 76 I.C. 336 = A.I.R. 1925 Cal. 105. 

Mortgage without possession — Subsequent trans- 

fer of possession to mortgagee— Burden of proving that 

the transaction is an outright sale is on the person 

aliening it. , x • j 

When land is mortgaged without possession and 

possession subsequently passes to the mortgagee, 

the burden of proving that the transfer in which 

possession was given was an outeight sale lies 

on the person alleging it. But in considering 

whether that burden has been discharged all the 


DEED— Construction — Surety bond. 

circumstances of the case must be borne in mind- 
including the conduct of tho parties. 5 L.B.R. 40, 
Foil. {Rutledge and Brown, JJ.). A. T. A. R. M. M. 
Chetty V. MD. Kasim. 90 I.C. lOll- 

3 Rang. 367 = A.I.R. 1925 Rang. 377. 

■ .-One of the two documents purported to be a 
j sale-deed by the plaintiff to the defendants for 
I Rs. 1,200. The other document purported to be .an 
i agreement by which the plaintiff was to pay the 
1 defendant Rs. 12.5 per annum for ten years and on 
such repayment the defendant was to execute a deed' 
of resale, and in default of payment the annual in- 
stalments were to carry interest and if the plaintiff- 
failed to pay off the money he should not have any 
right left in the property. 

Heft?: that these two documents taken together 
constituted a mortgage and not a sale. {Marten 
and Fawcett, JJ.). SANDU YALJI V. BHIKCHAND- 
Sdrajmal. 75 I. C. 118 = 47 Bom. 621 = 

25 Bom. L. R. 381 = A. I. R. 1923 Bora. 473. 

The question whether aitransaction is a mere 

mortgage in the form of sale must depend upon the 
intention of the parties which may be found in the. 
deed itself or gathered from the circumstances 
attending the tninsaction in each case. {Chatterjeo 
and Panton, JJ.). MADHAB CHARAN D.\S v. 
R.u.ANi Mohan Das. 64 I. C. 583. (Cal). 

— Construction— Surety bond. 

■ -Entire property made security for periodical' 
payments — Every bit held to be liable for payment of 
whole. 

Where the entire property is made security for 
the periodical cLaims that are to accrue from time 
to time, the pre.^umption is that from time to time 
! a portion of the security would be sold to enable 
realization of the periodical claim. Every bit of 
the secured property becomes liable for payment 
of the whole, and there is no reason for claim to - 
abate in proportion to the extent of the property 
previously sold. {Mukerji and Bennet, JJ.). 
AHMAD liuSAIN v. TAHIR HUSAIN. 123 I. C. 97 = 

A. I. R. 1930 All. 475. 

Liability of surety for money received by 

mukhtar in virtue of his office ‘‘ os mukhtar 
Money received by mviVhiRT contrary to directions — 
Surety was liable — Contract Act. S. 128. 

Money entrusted to the mukhtar as mukhtar but 
received contrary to directions in mukhtarnama is 
monev received “in virtue of his office” as 
mukhtar.” 

A surety for a mukhtar appointed by tho Court 
of Wards executed a surety bond, that tho mukh- 
tar will “ account for, render and deliver all moneys, 
securities for money and property whatsoever 
which he may receive or be entrusted with by virtue 
of his office.” The mukhtar withdrew from the 
treasury certain money deposited for payment to- 
the Court of Wards contrary to the directions in 
the mukhtarnama not to receive any money payable 
to the Court of Wards. 

Held : that the money was received by the mukh- 
tar in virtue of his office as mukhtar making 
surety liable for the amount. {Bennet, J.). ZAKI 
Husain v. deputy ooaiMissioNER op Gonda. 

115 I. C. 138 = A. I. R. 1929 All. 687. 

A surety bond must be construed strictly.. 

(Marten, A. C. J. and Crump, J.). JAYAPPA v. 
Shivangouda. 107 I.C. 710=52Bom. 72 = 

30 Bom. L. R. 19 = A. I. R. 1928 Bom. 42. 

A surety bond should he interpreted in favour 

of surety. 

The terms of a surety bond should be interpretedr 
in a manner favourable to the surety or guarantor t 
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stances. 

.as the case may te. Graham, JJ.). 

MOHAMMAD Yusuf v. Ram Govinda Ojha. 
109 I.G. 538=55 Cal. 91 = A.I.R. 1928 Cal. 177. 

Construction— Surrounding circumstances. 

The terms or expressions in a deed or docu- 

■znent, used by a Layman not acquainted with legal 
or technical terms must bo interpreted with 
-reference to surrounding circumstancos.(B/udc. -7.). 

Abdul LATiP v. Rahmatullah. 123 I.C. 533= 

A. I.R. 1930 Lah. 139. 


•Intention must be seen. 


The principles of construction of statutes on 
which the Courts of Law act in construing instru- 
ments in writing — and a statute is an instrunaent 
in writing— are that in all cases the object is to see 
what is the intention expressed by the words 
used. But where the language is imperfect, and it 
ds impossible to know what the intention is with- 
out inquiring further, the circumstances with 
aoference to which the words were used should be 
looked to. {Lord Atkinson). ROYAL BANK OF 

Canada v. Joseph salvatobi. io7 i. c. 346= 
47 C. h. J. 300=A. I. R. 1927 P. G. 272. 

Contract— To get away from plain terms of a 

■contract there must be evidence and circumstances 
ohotcing that parties intended to base their contract on 
eomething which was 7iot incorporated in the contract 
— EvideTice Act, S. 9*2. 

If you are to get away from the plain terms of 
the contract you have to read into it {something 
which is not there, and in order to entitle you to 
dead into it something, there must be a state of 
-things which appears from the evidence from the 
oiroumstances, from the extrinsic surroundings, to 
'have been assumed by the parties to have been the 
foundation or basis of the contract, so that if that 
l»si8 fails the contract becomes unenforceable, you 
•have to ascertain from the surrounding circum- 
stances recognised by both the contracting parties 
what is the substance of the contract and then to 
ASk the question whether the substantial contract 
needs for its foundation the assumption of the exis- 
tence of particular state of things. (1863) 3 B. and 
S. 826, Bel. on. 

A Muhammadan not being on good terms with 
his wife, who lived separate claiming maintenance 
an agreement was entered into between her and her 
mother-in-law whereby the brother-in-law promis- 
ed to pay her certain amount per year for mainte- 
nance for her lifetime. Shortly after, the husband 
divorced her. In a suit for maintenance as per the 

terms of the agreement against the brother-in- 
law. 


iHeW: that the divorce by husband did not put 
an end to the agreement and the lady was entitled 
to the maintenanoe. {Odgers, J,). ABDUL Khadab 
LALU Bl. 96 I.C. 900=24 M.L.W. 77= 

^ A-I.R. 1926 Mad. 932=51 M.L.J. 215. 
Evtdettce Act^ 8. 92| prowso 6—Circums^nccs 
wrroundmg a document may he proved only to make 
•M meaning clear and not to prove it to be something 
Mse than what it purports to be. 

The language of the proviso is rather vague. It 
^iB true that evidence of the olroumstances, sur- 
•wnnding a document is admissible; but it is 
=«dimBflible only for the purpose of throwing light 
•on its meaning. It would not be permissible to 
•^nsidet the surrounding oiroumstanoea with a 
'wew to holding that a document which on the faoe 
•«x it 18 a Bale-deed was intended to operate as a 

Wrtgage.. TheiemustbesomelimittotheBugges- 

the swot^iding (^oumstanoes can 


DEED— Construction— Two Documents, 

always bo scrutinised so as to enable the Court to 
alter or ch.auge the nature of the document to 
something different from what it appears to M. 
Otherwise there could be no certainty as to the 
proper construction to be placed on a docu^ut 
which to all appearance is unambiguous. (Afoc- 
leod.C.J.andCoyajee, J.). MARTAND TBIMBAK 
GADRE V. AMRrTR.\.0 RAGHOJIBAO DAMALB. 

83 I.C. 924 = 49 Bom. 662=27 Bom.L.R. 951 = 

A.I.R. 1925 Bora. 591. 

Tn considering whether a particular inter- 
pretation is beneficial or not to a party, circum- 
stances not appearing on the face of the deed may 
be taken into account. (Lord Blafiesburgh). MA 

Sa Bon t). Ma da Twe. 84 I.C. 561= 

20 M.L.W. 884 = A.I.R. 1924 P.C. 233. 

' — Subject matter and circumstances attending 
creation should be considered. 

In the construction of written or printed docu- 
ments it is legitimate in order to ascertain their 
true meaning if that bo doubtful, to have regard to 
the circumstances surrounding their creation and 
the subject-matter to which it was designed and 
intended they should apply. (Lord Atkinson). VEN- 
K.\TA SUBHADRAYAMMA V. VENKATAPATI RAJU 

Gasu. 80 I.C. 807 = 48 Mad. 230 = 

5 L.R.P.C. 147=26 Bom.L.R.i786= 
20 M.L.W. 298 = 1924 M.W.N. 607= 
29C.W.N. 57 = 35 M.L.T. 210= 
52 I. A. 1 = A. I. R. 1924 P. G. 162= 

47 M. L.^J. 93. 

— Construction-'-Two documents. 

Two intimately connected instrume^its of con- 
veyance — Evidence of parlies to one found false with 
respect to one — Their evide^ice with regard to other 
should be approached with suspicion — Evidence- 
Document. 

Where two instruments of conveyance between 
the same parties are very intimately connected 
with each other, and from the evidence of the pat- 
ties one of them is found to be false and fraudu- 
lent, the evidence of the parties with regard to 
the other should be approached with great suspi- 
cion and subjected to strictest scrutiny. The mere 
fact that the one was false and fraudulent transac- 
tion does not by itself prove that the other deed 
was also false and fraudulent, but it does throw 
upon the patty a heavy burden to prove that the 
same was a bona fide document and not executed 
with a view to defeat or delay any claims of the 
creditor on the executant of the deed. (Sir Bindo 
Miller). MoHAMMAD ALI MOHAMMAD KHAN v. 

Mt. Bismillah Begam. A.I.R. 1930 P.C. 255, 

■ —-Reilly, J. — An interval cf time alone is not 
sufficient to show that two documents represent 
separate transactions. (Bamesam and Reilly, JJ.), 
Tirumala chetty Rangayta chetty V. Srini- 
vasa RAGHAVACHARLU. 121 I.C. 753= 

52 Mad. 300=1929 M.W.N. 93= 
29 M.L.W, 329= A.I.R. 1929 Mad. 243= 

56 M.L.J. 31S. 

1 — In 1734 a notifioation was issued by the 

President and Governor of Fort Saint George for 
the erection and building of a town in Chintadri- 
pet and it contained an invitation to people to 
come and settle there. Some exemptions were 
made in the case of persons whose services were 
required for the temple in Ohintadripet. In that 
cowls there were provisions for payment of certain 
fees to the Palayagars of Triplicaue. In 1787 the 
Government gave a cowle under which the cowU^r 
was authorised to collect a fee on each house 
situated in the said pattah of 2 panams per month 
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DEED — Construction— Two Documents. 

and one panani on every hut as bad hitherto been 
customary, likewise on all shops erected there one 
panam each per month. 

Held -, that the latter document cannot be read 
into the former. and Jackson, JJ.). 

G.R. ADEKESAVALr NAIDUr. C. S. B. LAKSHMANA 
Ayyab. 113 I.C. 36=A.I.R. 1929 Mad. 204. i 

Mortgage and lease of the same date — Matters 

to be looked to for determining if they form one trans- 
action exjylained. 

Matters, to which weight has often been given 
in determining whether transactions represented 
by two deeds, c.g., a mortgage and a corresponding 
lease, were one or separate, are ; Whether the 
documents were executed on the same dav or the 
second very shortly after the first ; whether they 
were registered on the same day, whether they 
refer inicr sc to each other and. if so, in what 
terms; whether there is interest named in the 
mortgage of an amount equivalent to the rent 
named in the lease; whether period of the two 
deeds are identical. 19 All. 496. Foil. 

It may well be that in cases where dates, period, 
interest and rent are not identical the two deeds 
may yet be regarded as really one agreement evi- 
denced by the first deed with certain extra condi- 
tion having effect only for a limited period or in 
regard to a limited portion of the usufruct, etc., 
(20 All. 401 and 41 All. 399. Bet.). Even if the 
period covered by the mortgage-deed and the lease 
are not identical, the mortgage-deed may yet be 
regarded as the principal agreement the terms of 
which as to the manner of receipt of a part of the 
usufruct are valid bv a duly registered lease. 
(Eanhaiya Lai and Boys, JJ.). BISHAMBHAR NatH 
V. Firm bansal& Co. 95 I.C. 893= 

24 A.L.J. 641 = A.I.R. 1926 All. 578. 

Mortgage by conditional sale referring to earlier 

one with possession, stipulating that both would Ic 
redeemed together — Both should be read together. 

Two mortgages were executed on the same pro- 
perty, the latter provided among other things “That 
just as the mortgaged property is liable for the 
money due under the mortgage deed, dated the loth 
May, 1669, similarly the same property is and shall 
be liable for the money due under this deed, that if 
I, the executant, pay in one lump sum within five 
years from to-day in a fallow season in the month 
otjeth.tha money due under this deed and the 
mortgage money of the mortgage-deed as well as 
other amounts due. the mortgaged property shall be 
redeemed, otherwise the consideration of this deed 
and the mortgage money of the deed of mortgage 
shall be deemed to be the considetatiou money and 
this deed shall be deemed to be the sale-deed. 

Held : that the mortgage deed of the 15th May, 
1869, and later mortgage-deed of the 24th June, 1878 
must be read together and that the parties intended 
that the mortgagee should be treaU-das having held 
the mortgaged property from the 15th ilay, 1^9, as 
a mortgagee in possession under a mortgage in 
the form of a mortgage by conditional sale. {Sir John 
Edge). MiRZA ABID HUSAIN KHAN v MT. KANIZ 
Fatima. 80 I.C. 1019=29 C.W.N. 214= 

22 A.L.J. 284 = 34 M L T. 78 = 46 All. 269 = 

19 M L.W. 703=51 I.A. 157 = 
11 O.L.J. 427 = 27 O.C, 72=1924M.W.N. 657 = 

5 L.R.P.C. 212 = A.I.R. 1924 P.C. 102- 
One cannot be construed with reference to reci- 
tals in the other. 

A document which is executed '1 year and 9 
months after an earlier one cannot be treated as 
part of the same transaction with the earlier one 
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and that the earlier document cannot be construed^ 
by a reference to the recitals in the later one; 

Jg. C.J. and Crump, J’.).Naru HARI GiTJAIt 
r. Jai Deoji. 76 I.C. 265 = 25 Bom. L.R. 68= 

47 Bom. 4S1 = A.I.R. 1923 Bom. 191. 

— Construction— Will and authority to adopt. 

Registration Act (III of 187")- S. 17 — Docu- 
ment was construed to be not a will but only atu 
authority to adopt requiring registration. 

A Hindu executed an unregistered document, 
calling it a Will in favour of his wife to tho 
effect ; — “ I have consented to your adopting a son. 
at your pleasure and conducting the management 
of the estate in the best manner.” 

Held ; the document is not a Will, but only a 
power to adopt, and as such ought to have been 
registered under S. 17 of the Indian Registration- 
Act. 1877. (Viscount Haldane). JAGANNATFL 
Bheema Deo v. Kunja Behari Deo. 

64 I.C. 458 = 26 C.W.N. 374=24Bom. L.R. 600=^ 

30 M.L.T. 124 = 48 l A- 482 = 44 Mad. 733 = 
14 M.L.W. 398=1921 M.W.N. 713 = 
A I.R. 1922 P.C. 162 = 41 M.L.J. 648. 

—Construction— Will or Gift. 

Where deed of gift indicates joint possession^ 

donee is co-sharer and is entitled to rcsisf pre-emp- 
tion. 

Under a deed of gift a plot was transferred for 
planting groves but it was recited in the deed by 
the donor that the plot was a share out of frac- 
tional share of the mahal in his hand. The deed- 
did not say that the donee would not be entitled, 
to take part in the administration of the affairs of 
the mahal. The khewat also showed that donee 
was included among body of co-sharers with joint 
liability to pay Government revenue, no separate 
revenue having been assessed on his plot, 

Held: that the donee was a co-sharer and entitled, 
to resist suit for pre-emption. (Sulaiman, Ag. C.J. 
and Sen, J.). ShEO Balak RAM v. MATHURA PRA- 
SAD. 122 I.C. 178=1930 A.L.J. 343= 

A I R. 1930 All. 117" 

Gift evidenced by mutation — Whether was mad6 
to donee as adoptive son or tvhether it was his dcs- 
crijytion should be determined from document a^iti. 
surrounding circumstances. 

Ip the case of gifts evidenced by mutation Court; 
has to decide after considering the document and. 
surrounding circumstances whether the adoption 
was the reason or motive for making the gift or 
bequest or whether the mention of the donee or the 
legatee as an adopted son was merely descriptive of 
the person to take under gift or bequest, and he 
was to take the property even though his adoption- 
may not be valid. Stibsequont statements by the- 
donor cannot affect the question: .■V.I.R. 1924 Lah. 
103, i?rf. (Shadi Lai, C.J. and Hilton, J.). Daya. 
RAM V.' HANS RAJ. 120 I.C. 793=- 

A. I.R. 1930 Lah. 115- 

Document in qwstion was will. 

and B were joint brothers. On the death of .4,' 
B and daughter’s son D applied respectively for- 
mutation of names in their favour. Subsequently 
an application was presented to the revenue Court 
in which B declared that his name may be entered.^ 
against the property by right of inheritance during' 
his life time and alter his death half the property 
may be entered in the name of D and the other half 
in the name of bis daughter, 

Held: that this application operated as will of B* 
A I.R. 1928 All. 641 {F.B.); 7 All. 163 ; 36 Cal. 149,: 
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Jiel on; 10 Cal. '?92 (P.C.), Bef.; 38 Mad. 304. 
Dik {Dalai J.). DODH NATH SINGH v. MT. 
MUNNA KHAR. 118 I C- 662= 

A. I. R. 1929 All. 620. 


Bindu of Mitaltshara School executing tamUk- 

nama making his two wives along with himself joint 
otoners of his property — TamWcnarna providing that 
neither he nor his wives could transfer share without 
consent of all — Shares not specified — Subsequently he 
executing another document purporting to cancel 
tamliknama — Tamliknama created tenancy-in-com- 
mon and each was to get IfSrd share— It could not be 
cancelled by subsequent document — Proi tston prohi- 
biting transfer was absolute restraint on alienation 
within Transfer of Property Act, S. 10. 

A Hindu governed ty the Mitakshara School of 
Hindu family executed a tamliknama vrhereby his 
two wives along with him were to be joint-owners 
in possession of his property. It was further pro- 
vided that neither he nor his wives would have the 
right to transfer the property separately unless all 
combined to make such transfer. The document 
did not state specifically as to what share each was 
to get. Soon afterwards he executed a fresh docu- 
ment purporting to cancel the previous tamlik- 
nama. 

3eld: that the intention in executing the tamlik- 
nama was to create a tenancy-in*common with the 
wives and each of his wives were to get l/3rd share, 
and he could not cancel the tamliknama by a sub- 
sequent deed. 

Held further: that the provision prohibiting 
transfer was an absolute restraint within the mean- 
ing of S. 10 aud so void ; 23 Cal. 670 (P. C.). Ref.; 
8 A.L.J. 621, Bel. cwi; 25 Cal. 869, Ptsf. (Sulaiman 
andEendull, JJ.). GOMTI SINGH v. ANABI KUAR. 

118 I.C. 152=1929 A.L.J. 880 = 
A.I.R. 1929 AH. 492. 

Test M whether power to revoke is rcseried and 

time when document « to take effect. 

One of the essential tests for determining whether 
a document is a gift or a will is when the document 
is to take efiect and whether a power to revoke it has 
been reserved to the author expressly or by neces- 
sary implication: 35 All. 337 (P'C.), Bef. {Teh 
chandj.). ganga Ram v. Mt. Bibjo. 

Ill I.C. 893=A.I.R. 1929 Lah. 143. 


“ -O^ft to a person possessing a particular charac - 

or relationship— Relationship failing — Onus is on 
to prove that gift is irrespective of relatiofiship. 
Where a gift is made to a person who is describ- 
V**® * particular character orrelation- 

ship, the gift tDAj be made to him absolutely as on 
individual, or it my be made to him on account 
of that relationship so that if the relationship fails 
the gift cannot take efiect. The onus is upon such 

a person to prove that the gift was made to him 

irrespective of the relationship. {Shadi Lai, C.J. 
end Aga Haider, J.), Ibrahim v. Mt. Sada- 

■tABT * 334=10 Lah. 558= 

y.. , 30PL.R. 634= A.I.R. 1929 Lah. 20. 

created ^ ^ ^ of disposition can he 

There is ample autJiority in this country as well 
». in England for holding that there m/be a Uf“ 
esUte with powers of dispoBition. 

adoptive mother entered into an agree- 
ment which pMvided I have, therefore, henclfor- 
jjrd given all the property belonging to my huS'- 
hand as per the schedule below, to my adopted soil 
6, the said 5 shall therefore enjoy the said pro^rtj 

remaining property shall S 
by myself albhe 


yritK all the rights the 
^ jb j^a' ' inde^Bdently 
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the property which remains after being 

ed by me during my life-time shall be enjoyed after 

my death by the said S," 

Held • that the mother intended to reserve to 
herself a life-estate with full powers over the corpus 
during her life and as to whatever property was left 
the adopted son was to succeed. (English and 
Indian case-law discussed). (Krishnan and Odgers, 
JJ.). VENKATA CHANDIKAMBA V. VENKATA ROW. 

105 I. C. 775 = 1927 M. W. N. 213 = 
A. I. R. 1928 Mad. 39=53 M. L. J. 557. 

' Declaration by depositor in Railway Provident 
Fund appointing a certain person to receive deposit 
after his death and due attestation as loill — Declara- 
tion is a Will— Will — Construction. 

A person holding a deposit in the Railway Provi- 
dent Fund filed a declaration in the following 
words : “ I hereby declare the following to be 

the name and address of the person who in the 
event of my death, will be entitled to receive pay- 
ment of my deposit in the Railway Provident Fund 
and I make this my Will so far as regards such 
deposit,” and the declaration was duly attested by 
two witnesses, 

Held : the document must be regarded as the 
Will of tho deceased. It is quit© true that freedom 
of the Will and ability to revoke on the part of the 
testator are two characteristics of a Will, but it 
cannot be said that the rules of the fund do more 
than put some limitation on those features 
and the limitation is not of such a kind as to pre- 
vent the declaration from being a Will. {Wahnsley 
and Chakravarti, JJ.). KALISADHAN MITRA v. 
Prafulla Chandra Mitra. 95 I. C. 848= 

A. I. R. 1926 Cal. 1061. 

Gift of income of property is gift of corpus. 

A gift of the income of property without any 
limitation is a gift of the property itself. South- 
molton (Mayor, etc., of) v. The Attorney-General 
(1854) 5 H. L. C. 1 : Mannox v. Greener, (1873) 
14 Eq. 456 and 41 M. L. J. 20, Foil. (Odgers, J.). 
Venkatachariar V. Pachatappa chetty. 

92 I. C. 516=22 M. L. W. 698=1926 M. W. N. 106= 

A. I. R. 1926 Mad. 250. 
Revocahility is test of a will. 

One of the tests to be applied, for the purpose 
of seeing whether the document is a will or not, is 
whether it is revocable. If the document is 
revocable, it must be construed as a will. 
(Devadoss, J.). SENGAMALAM v. LOGAMBAL. 

86 I.C. 8=21 U.L. W.45 = 
A.I.R. 1925 Mad. 471. 

‘ TTosiaf ’, ustf of — Does not necessarily imply 

a will. 

In constructing a document no part of it as far as 
possible should he left out as redundant. Tho more 
use of the word ‘ Wasiat ’ cannot make a transac- 
tion a will if it was really intended that the property 
should vest in the donee immediately during the 
lifetime of the donor. (Abdul Raoof, J.). Mt. 
Durqo V. Prem Singh. 7410.653= 

A. I. R. 1924 Lab. 196. 

Deed of gift— Right to recover compensation, 

whether assigned. 

Defendant sold two shops and in the deed of sale 
covenanted that in ease of eviction by the Munici- 
pality the vendee would he entitled to refund of 
the purchase money. The vendee made a gift of 
the 'shops in favour of the plaintiff and the deed of 
contained the following clause : “The donee 
Hke the donor will be bound by all tho terms and 

to realise rents, to do repairs, etc., 
'whi'oh I had under this deed vest in the donee.” 



143 


DECENNIAL DIGEST, 1921—1930. 


144 


DEED — Constroction — Will or Oift. 

Plaintiff was evicted from the shops by the 
^lunicipality and brought the present suit to 
recover the purchase-money from the defendant ; 

Hdd. that the right to recover compensation had 
not been assigned to the plaintiff under the deed of 
gift and that his suit must, therefore, fail. [Abdul 
Raoof, J.). JfUHAMAIAD SAID f. ABDUL ALI. 

66 I. C. 256 (Lah.). 

Annuitij to tiro persons — Ondcathof one^ other 

gets proportionate amount, in absence of contrary 
intention of grantor. 

Prinui facie an annuity to two persons should be 
construed to mean that on the death of one of them, 
the other should get a proportionate amount 
23 Cal. G70 P. C.. Ref., but where there are indi- 
cations of a contrary intention, the gift may be 
taken as a joint gift. 17 C. L. J. 87, iJc/. 

The testator who had been adopted into a wealthy 
family, was making provision for his natural 
father’s family. He said “I have not been able 
to confer any special benefit on my natural father’s 
family. Therefore my uterine brother Kunja Lai, 
if alive at the time of my death, would get from my 
estate Rs. 25 per month and on his death his sons 
would get the said amount as monthly main- 
tenance from the estate for life. 

Held, that so far as the sons were concerned, the 
gift was not intended for any particular person but 
to all the sons of his brother, namely, to a class, 
and the sons should be considered as a unit for the 
purpose of the gift. The gift was not to descend to 
the heirs of the sons but to enure only for their 
lives, and so no question of the heirs of one of the 
donees being deprived could arise in this case. 

There was no indication that the intention of the 
grantor was to make a separate grant of a propor- 
tional sum in favour of each of the sons ; and 
upon a construction of the whole document it 
must be considered that the grant was to the 
sons of Kunja Lai as if they were one grantee 
with right of survivorship infer se. 33 All. 41 and 
33 All. 665, Dist. {Clialterfeaand Panton, JJ.). 
Hemanta Kumar v. Sudhansu Gobindu. 
62 I.C. 436 = 25 C.W.N. 262=A.I.R. 1921 Cal. 175. 

Imperfect gift cannot be given effect to by being 

treated as a trust — Trust. 

There is no equity to perfect an imperfect gift, 
and a gift that has been intended to take effect by 
way of transfer, the Court will not hold the in- 
tended transfer to operate as a declaration of trust. 
ilUroy V. Lord, (1862) 4 De G. P. & J. 264 and 
Richards y. Delbridge, (1874) L. R. 18 Eq. 11. Foil. 
[Rankin, J.). A:^[.VRENDRA KRISHNA DUTT v. 

Monimunjary Debi. 66 I. c. 586 = 48 Cal. 986 = 

A. I. R. 1921 Cal. 143. 

Gift of income of property to charity without 

any limitation is gift of property. 

The gift of the income of a property to charity 
without any limitation is a gift of the property 
itself. South Moulton Corporation v. Attorney 
General, (10 Eng. Rep. 796^ and Mannox v. Greever, 
(L.R. 14 Eq. 456), Ref. [Abdur Rahim and Burn, JJ.). 
Vaithinatha AIYAR V. Thyagaraja AIYAR. 
68 I. C. 631 = A.I.R. 1921 Mad. 563 = 41 M. L. J. 20. 

Transfer of Property Act, S. 12S~-Gift of im- 
movable property and actionable claim failing as 
regards former does not necessarily fail regarding 
latter. 

A deed purporting to be a deed of gift of immo- 
vable property and actionable claims, but failing 
as a gift of immovable property for non-compliance 
with statutory formalities, does not necessarily fail 
as a gift of the actionable claims also unless the 
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gift of the latter can be regarded as conditional on 
the gift of the former being valid. 30 M.L.J. 62, Foil. 
[Wallis, C. J. and Hughes, J.). Perumal Ammal 
I V. Perumal Naicker. 61 1.C. 461=44 Mad. 196= 

I 13 M. L. W. 69=1921 M. W. N. 5= 

, A. I. R. 1921 Mad. 137 = 40 M. L. J. 25. 

j — Construction— Will or settlement. 

I - — A document was executed by a mother who 
was a widow, in favour of her son, which dealt with 
property to an extent of over three velis left to her 
by her husband under his will absolutely and re- 
cited that in respect of that, on account of the request 
made to her by her son for the benefit of his minor 
son and out of favour to himself and in considera- 
tion of the arrangement that he would uot during 
her lifetime encumber or alienate the rights that 
would come to him in the property after her death, 
she on her side undertook to meet all her o\vn 
expenses till her death out of the income and not 
to alienate the property. It directed that after the 
widow’s death, the son and his heirs shall enjoy 
the property with all absolute rights. It further 
provided tluit if the widow failed to pay the kist on 
the property, the plaintiff shall pay and may reco- 
ver from her out of her income, and that the 
pattah for the property shall be transferred to the 
plaintiff. The document was styled a settlement 
and registered. 

Held : that from the tenor of the document 
it was uot a will but a settlement and so subsequent 
transfer transactions between the parties should 
be, if possible, interpreted consistently with the 
document treated as a settlement : 33 JIad. 304 ; 
A. I. R. 1927 Mad. 197, Ref. on; A. I. R. 1924 Mad. 
605; 10 Cal. 792. Ref. [Wallace, J,). VENKATA- 
SUBRAMANIYA lYER V. SRINIVASA lYER. 

118 I. C. 11C = A. 1. R. 1929 Mad. 670. 

Document should if possible be construed in 

that manner in which effect will be given to all direc- 
tions. 

It is a well-established principle and rule of 
construction that a document should be construed 
if possible only in that manner or as being of that 
character in which it would bo possible to give 
effect to all the directions contained in the docu- 
ment. If, regarded as a settlement it turns out 
that any of the directions in the document could 
not be possible of being given effect to, and if, 
regarded as a will, effect could be given to all the 
directions and there would be no difficulty what- 
ever in carrying out the intentions of the maker of 
the instrument in any manner, then it follows that 
the construction that it is a will and not a settle- 
ment should be the one that is accepted. [Srini- 
vasa Aiyangar and Ananthakrishna Aiyar, JJ.), 
PASUNGILIA PILLAI V. ISAKKIMUTHU PiLLAI. 

Ill I.C. 22=A.I.R. 1928 Mad. 349. 

— ConstFuction — Will or transfer. 

Document purported to be made inter vivos is 

ordinarily to be in favour of a particular defined 
person — But will comes to be inode not in favour of 
defined person. 

It is common knowledge that nearly all, 
if not all, documents probably without a 
single exception, executed by poisons with the 
intention that they should come into operation 
immediately or documents containing dispositions 
made or purported to be made inter vivos always 
happen to be in favour of certain partioular 
defined porsons. Even a will often comes to be 
executed probably in accordance with this practice 
in favour of some particular individual. But gene- 
I rally speaking, it is a testamentary document that 
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comes to be made not in favour of particular per- 
sons but merely for the purpose of effecting the dis- 
positions therein contained. (5ri«iuasa Aiyangar 
and Ananthakrishna Aiyar, JJ.). PasunGILIA 
PILLAIO, I8AKKIMUTHU PiLLAI. Ill I.C. 21— 

A.I.R. 1928 Mad. 349. 

-One conclusive test as to whether a document 
was intended to take effect inter utt'os or not, would 
be to see whether any irrevocable interest is there- 
by created immediately in favour of some other 
person. The question can arise only in respect of 
documents where the property is directed to go to 
the donee after the death of the maker of tho instru- 
ment, In the case of a will, as it speaks only from 
the death of the testator, the disposition could only 
begin to take effect from time to time. But a dis- 
position in^resenti can be made vesting property in 
a third person on the death of the maker of the 
instrument, the distinction being that the interest 
in the latter case, though it comes into possession 
after the death of the maker, vests immediately. 
It may also be useful in connexion with such a 
question to consider whether tho interest that the 
maker of the instrument reserves to himself should 
be regarded as reserved or retained by virtue of the 
instrument itself or merely by reason of there not 
having been any disposition of tho property. (Srim- 
vasa Aiyangar and Ananthakrishna Aiyar, JJ.). 
PASUNGILIA PILLAI V. ISAKKIMUTHD PiLLAI. 

Ill I.C. 22^A.I.R. 1928 Mad. 343. 


" Most important test is to see whether power i 
revoke the conveyance is reserved. 

Although a document which is not a Will ii 
form may yet be a Will, in substance and effect 
but if an instrument is a deed in form, in order t 
hold that it is testamentary or in the nature of 
Will, there must be something very special in th 
‘Case, and unless there ate circumstances whicl 
•^mpel the Court to treat an instrument in th 

as a Will, the Court will not do sc 
• 1^**® between a Will and a conveyance resets 

^8 ® li^®*®state is a fine one, and it would be har 
to de^e ; the easy and most important test t 
Apply 18 to see whether the power to revoke is re 
«rved or not. {Curgenven, J.). (Gabapati) Gang; 
BAJUv. PbndTALA SOMANNA. 

— ®!J ®- 613=A.I.R. 1927 Mad. 19! 

— Oong traction— WordB. 

“ Adha and urdha. 

convevra^tl® '* urdha ” in the documer 

«luS ^ lessees ir 

Raulal KAVJ 

BAJ 0. SATJ^eaNJAN OHA^AVAETY. 

*9=A.I.R. 1921 Pat. 37£ 

as used in a "commercial terms,' 

the moTiflv io K/..:.. a the country whei 

offered for tbp ^ security that i 

ttrsecuftt ^ PossiWlities of 

nitv fif capital and th© opportu 

"t"* ‘ 'O'. . 

Enol&nA cannot be confined, as i 
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would call mercantile, as a comprehensive but 
convenient term for such terms as can be arranged 
freely between borrower and lender under the 
circumstances of the particular case : A.I.R. 19l9 
P.C. 12, E.vpl. {Viscount Sumner). SUNDER MULL v. 
S. Kinkar Sahana. 108 I.C. 337 = 

7 Pat. 234 = 55 I.A. 85=26 A.L-J. 364= 
9 P.L.T.'203=27 M.L.W 461 = 1928 M.W.N. 242= 
5 O.W.N. 430 = 47 C.L.J. 403=30 Bom. L.R. 793= 
32 C.W.N. 657 = A.I.R 1928 P.C. 64=54 M.L.J. 427. 

Farokkt:' 

“Parokht” canuot be held to mean “transfer** 
as it is inconsistent with the ordinary meaning of 
the word. {Rajique and Piggott, JJ.). SURAJ 
Narayan Prasad v. Ram Ghulam. 

76 I.C. 1050=45 All. 321=A.I.R. 1923 AU. 361. 
■' ‘ Fazendari. ' ' 

The word "Fazeyidari” is used with reference to 
tenants holding under a private landholder to 
indicate sometimes an indefeasible right to hold in 
perpetuity on payment of a small quit or ground 
rent and sometimes any kind of tenure agreed 
upon between the parties. (39 Bom. 320, J’oll.). 

The term “Pazendar” cannot properly in its 
strict sense be applied to a lessee from Government. 

Liability to disturbance by Government or to pay 
enhanced assessment makes description as ‘perpe- 
tual’ wrong, {Fawcett, J.). RahIMTULLA v. 
Hasan Ali. 85 l.c. 1038=25 Bom. L.R. 1192= 

A.I.R. 1924 Bom. 212. 

“ Sak, Eakuk." 

The words “ hak, hakuk ”, etc. do not in- 
crease the corpus of the grant but only purport to 
transfer all the rights in the subject-matter of the 
grant. 44 Cal. 585 (P.C.) and 45 Cal. 87 (P.C.), Foil. 
[Jwala Prasad and Adami, JJ.).'Rs.':a LAL KAVI- 
EAJ V. Satyanieanjan Chakravarty. 

1921 P.H.C.C. 49=A.I.R. 1921 Pat. 379. 

“ Heirs ” means both of male and female line 

unless otherwise restricted. 

It is plain according to every rule of interpreta- 
tion that if you wish to limit tho word “ heirs ” 
either to the male or female line, it is essential that 
you 8ho\Hd do so in direct terms, or by necessary 
implication ; and in the absence of that limitation 
there is nothing where female inheritance is possi- 
ble to prevent the female being an heir equally 
with the male. {Lord Buchnaster). 5-AFDAR ALI 
V, MIRZA ilAKSUDALI BEG. 121 I.C. 229= 

1930 A.L.J. 68=34 C.W.N. 208=31 M.L.W, 304= 
13 N.L.J. 27=26 N.L.R. 119 = 32 Bom.L.R, 484= 

A.I.R. 1930 P.C. 41 = 58 M.L.J. 125. 

' La-aulad ’ means issueless. 

The word ‘ la-aulad ’ in vornaoular means issue- 
less or without any sons or daughters. {Uukerji 
ami NianuUullah, JJ.). Nirman B.ahadur v. 
Fateh Bahadur Singh. 1929 A.L.J. 1233= 

A.I.R. 1929 All. 963. 

•; Kul Rupia ' cannot he taken as referring to 
wteresl only. 

A mortgage deed provided among other things 
awy a6 ada karunga kul rupiya ada kiya karunga, 
JTcid : that the word ‘ Jdya ' is superfluous, that 
Uie words kul rupiya, cannot bo taken as referring 
to the interest only ; but that the real meaning of 
the sentence appears to be that the mortgagor would 
pay the whole money, that is to say, the mortgage 
money and interest, at one time. (Afarfitwau and 
Zafar Ali, JJ.), LABHU Ram v. Abdulla. 

7S I.C.183=A.I.R. 1923 Lah. 587. 

Male he%rs in a deed do not import limita- 

Uon—Under Indian Law the «»pf«sion is ww/acUtw. 
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The nse of the vrords ‘male heir?’ in a Will ' 
do not import any limitation. According to the 
ruleofcoDPtruction in S. 84 of the Succession Act 
such an expression would be rejected as having no 
effect in absence of any indication of contrary in- 
tention. There is no reason under the Indian Law 
why a different effect should be given to that ex- 
pression in a deed of f.amily settlement. {Lord 
FhiUimore). DADABHOT FRAMJI Cama r. COWAS- 
Ji Dorabji Panday. 

94 I C. 535 = A.I.R. 1925 P C. 306. 

' Merchant " held to mean merchant in popu- 

larly accepted sense—" Assistant ” held not " mer^ 
chant." 1 

contract of sale provided that any dispute 
between the buyers and sellers who were commer- 
cial people should be referred to the arbitration of a 
“merchant.” There was a disputeand it was refer- 
red to a person daily engaged in buying and selling 
the commodities contracted for as an assistant of a 
firm. The assistant was an assistant of some senio- 
rity with more responsible duties than many other 
assistants and was head of the department with 
wide discretionary powers. 

JTcW : that he was not a “merchant” within the 
terms of the contract : SopTtins and Co. v. Fouheh 
wunn, 2 K.B. 948 ; Gill's case, 28 L. T. 589. i?e/. 
(Rankin, C.J. and Mukerji, J.). OJAMSHEE PURU- 
SHOTTAMDAS f. ABDUL RAHIM. 

A.I.R. 1929 Cal. 705. 

■■ — "Ondemayid" — The phrase means only ” im- ' 

mediately ” — Demand is not necessary to create 1 
liability. 

Where it is provided that the mortgagor "will 
after the compound interest shall be due, upon 
demand pay to the mortgagee any interest which 
shall be capitalised hereunder and any interest 
w’hich shall accrue due thereon.” 

Held-, that this did not necessitate an express 
demand by the mortgagee for compound interest 
before any liability to pay it could be said to arise 
under the mortgage-deed. The words ‘‘on demand” 
do not necessarily mean that there must be an 1 
express demand. These words are merely equiva- 
lent to‘'forthwith” or “immediately.” (Fawcett, J.). 
Nadershaw SHEBIARJI V. Ship.inbai Bapuji. 

87 l.C. 129 = 25 Bom. L.R. 833== 
A.I.R. 1924 Bom. 264. 

” Subject to.” 

The effect of the words “subject to” in a deed is to 
introduce condition or proviso, 7 Ch. D. 29; 

2 Ch. D. 744 and 87 L.T. 547, Foil. (Macleod, C.J. and 
Coyajee, J.). Simon Reuben v. Haji Shaikh 
Mahomed Shastart. 67 I.C. 433= 

24 Bom. L.R. 466=A.I.R. 1922 Bom. 404. 
” Surface ” includes all land except 7nine. 

Surface includes all the land except the mine or 
the soil overlying the minerals. (Jwala Prasad 
and Adami, JJ.). RamLAL KAVIRAJ v. SATY.A- 
NIRANJAN Chakbavarty. 1921 P.H.C.C. 49 = 

A.I.R. 1921 Pat. 379. 
Thavanai in bill of sale was held to mean cre- 
dit period— Limitation Act, Art. 53. 

The word thavanai was held to mean credit period 
and to place the suit for the price of goods sold 
and purchased within Art. 53 of the Limitation Act 
in the following circumstances : — In the bill for 
piecegoods purchased, sent by the vendor to the 
vendee, the following words were found at the top 
“debit interest at ^ per cent, per mensem after 60 
days thavanai." The question arose whether it 
waa a credit sale or a cash transaction when the 
plea of limitation was set up as a defence to the . 
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suit for the money due, and it was held to be a 
credit transaction. 

Per Venkaf^tbba Rao, J. — The expression ‘ ‘Thava- 
nai" has various meanings in various lines of bu'si- 
ness. Evidence is admissible under S. 98 of tbe 
Evidence Act to show the meaning it bears in the 
particular mercantile transaction in which it was 
used. When any such case is before the Court, 
the Court is bound to inform its mind not only by 
reference to well-known dictionaries but also by 
evidence of the meaning ordinarily given to it 
amongst those who use it. Even if the meaning^of 
the word is a fixed period, Proviso 5 to S. 92 of the 
Evidence Act makes admissible oral evidence for 
the purpose of showing that by custom of a parti- 
cular trade an incident not expressly mentioned in 
a contract is a term of that contract. 

Per Jackson. J. — Thavanai is a colourless expres- 
sion meaning only period. Proof aliunde is neces- 
sary for showing that it was used in a particular 
sense. (Venkatasubha Rao and Jackson, JJ^. K.M.P. 
R. N. M. Firm v. M. Somasundaban Chetty. 

85 I.C. 299 = 48 Mad. 275 = 20 M.L.W. 981== 
A.I.R. 1925 Mad. 161 = 47 M.L.J. 844. 

" Wilful " in " wilful acts and defaults" is 

used not as a definition but as description. 

The adjective “wilful” in “wilful acts or de- 
faults” has evidently been used as a description and. 
not as a definition. The idea intended to be con- 
veved is that the default is occasioned bv the exer- 
cise of volition or as result of the non-exeroise of 
will due to supine indifference, although the de- 
faulter know or was in a position to know that loss 
or harm was likely to result. The word does not 
necessarily suggest the idea of moral turpitude. 
The element of accident or inadvertence or honest 
error or judgment should also be eliminated. The 
default must be the result of deliberation or intent 
or be the consequence of a reckless omission. Wil- 
ful default therefore is indicative of some miscon- 
duct in the transaction of business or in the dis- 
charge of duty of omitting to do something either 
I deliberately or by reckless disregard of the fact whe- 
• ther the act or omission was or was not a breach of 
duty; Fordcr v. G.W. Ry. Co., (1905) 2 K.B. 562 ; In 
Rc City Equitable, Fire Insurance Co., (1925) 1 
Ch. 407. Ref. (Mcars, C.J. and Sen. J.). L. HUD.SON 
V. Offl. Liquidator. Dehbaden Mossoorib 
Electric Tramway Co. 12I I.C. 693= 

A.I.R. 1929 All. 826. 

— Construction — Miscellaneous. 

Document interpreted by Privy Council in cer- 
tain way — Parties to document asking other relief in 
subsequent litigation — Interpretation is still binding 
on them. 

Where an agreement hqtween the parties has once 
been interpreted in a certain way by the Privy 
Council the mere fact that in another litigatioo 
some of the parties ask for some other relief does 
not entitle them to ask the Courts to reconsider the 
document: A. I. R. 1927 Cal. 859 Affirmed. (Lord' 
Buckmaster). HABIBULLAH SahEB i*. JANKINATH 
ROY. 121 I.C. 236=51 G.L.J. 131 = 31 C.W.N. 313 = 

31 M.L.W. 817 = A.I.R. 1930 P C. 38= 

58 M.L.J. 252. 

Memorandum of company and the poivers 

thereunder to raise money on security of debenture- 
relating to immovable property from Imperial BanJc 
of India examined — Imperial Bank of India Act (4T 
of 1920), Sch. I. Part 1, sub-Cls. (6) and (6). 

Among the objects for which a company was “to 
raise money by the issue of shares preference, ordi- 
nary or deferred, debentures, debenture stock',. 
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bonds and other securities, and to invest the 
jnonejs so raised or any part thereof, upon any of 
the investments specified in this Memorandum.” 
Upon the securities of the promissory notes execut- 
ed by the company in favour of its directors vfho in 
their turn endorsed them in favour of the Imperial 
Bank of India, and also upon the securities of de- 
bentures issued by it in favour of the Imperial 
Bank creating charges upon all the com^ny’s 
undertakings, properties and assets including its 
uncalled capital, the company borrowed money 
from the Imperial Bank of India. The position as 
stated in one of the debentures was this : “The 
company in consideration of . . . now paid on loan 
to them by the Imperial Bank of India against cer- 
tain securities authorised by Act 47 of 1920, do 
hereby as an integral part and collateral security 
for the said loan undertake to pay ...” 

Held-. (1) on construction of thejclausoin “Memo- 
randum” that the company was empowered to raise 
money by the issue of debentures and invest the 
same or any part of it ; 

(2) that the promissory notes were the original 
security and the other forms of security were when 
the loans were given collateral to that security so 
as to fall within the terms of Sch. 1, part 1, Cls. 

and 6 of the Imperial Bank of India Act. 
{Costello, J.). IMPERIAL Bank of India Ltd. v. 
Bengal Rational bank Ltd. 57 Cal. 328= 

A.I.R. 1930 Cal. 536. 


Contract of guarantee — Mortgage by debtor — 

Creditor incurring loan for advancing it on mortgage 
by debtor — Loan incurred by creditor on sureties 
guaranteeing payment by his debtor — Contract of 
guarantee to certain extent for sum ultimately found 
due from debtor — Suit against sureties without suit 
on mortgage held not maintainable till debtor's pro- 
perty sold and found insufficient — Contract Act, 
S. 126. 

One Q who was the owner of a house and very 
considerable landed properties was in financial 
difficulties and needed a loan of 40 lacs of 
rupees. 5 borrowed the same from a bank, for the 
accommodation of said G and the latter on receipt 
of the sum executed a mortgage in favour of S for 
the purpose of securing the loan of 40 lacs, under- 
taking to pay interest at the rate of six per cent, per 
annum by equal monthly instalments with quar- 
terly rests until payment. S had agreed to obtain 
» ^ j ^ amount at the instance of three persons A, 
P and C who guaranteed to S the payment by G ol 
the said sm of 40 lacs to the limit of their aggre- 
gate liability to the extent of 18 lacs of rupees each 

rupees. The deed was 
the deed of continuing guarantee. The deed 
KOited among o^er things “that within the afore- 
said limit of liability this guarantee shall extend 

u n“ !*• ® to the whole debt that 

shall ultimately be due to you from the said G ir 

respect of such advance as aforesaid “and nol 
merely to so much whereof as shall he co-exten- 
«ive with 0^ aforesaid hiaximum liability there- 

between S and the 
SMeties that should the common liability be lese 

t^n the said maximum aggregate sum of 18 lacs 

ii 

^ I*" proportion to the 
^dividual liability of each of the appellants as 

wferred to above. Payment was demanded and 

O wmg failed a notice was served on the sureties 

ot ^ demand and subsequently a suit was filed. 

^ . oonsteuing the terms of the gdaranb 

is a'^whole- to liability toderj* the guarantee 
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not attach until the creditor had pursued their re- 
medies under the mortgage and the proceeds of tha- 
sale were proved to be insufficient to satisfy G s- 
outstanding indebtedness to S in respect of the 
loan. {C. C. Ghose and Page, JJ.). OARRLABASDS - 

Phillips v. Alfred Ernest Mitchell. 

50 C L.J. 303=A.I.R. 1930 Cal. 17. 

■ Settlement-deed held to have intended to bind' 

parties permanently for future. 

Certain Mahomedans proceeded to take out the 
“duldul” procession, but as it was likely to result 
in serious trouble the authorities collected tho 
leaders of the various communities and effected a. 
settlement which provided : “As often Hindus and; 
Mahomedans and Aryasamajists carry out new 
sorts of processions inside the qasha whioh hurt 
the feelings of some party, so we agree that we will; 
not carry out any new procession without apply- 
ing beforehand to the District Magistrate and 
obtaining his sanction thereto. There is no neces- 
sity of taking sanction for ancient processions.” 

Held : that the agreement was not merely- 
intended to settle the immediate trouble, bat 
was intended to settle permanently the trouble 
that had been arising. (Boys and Bennet, JJ.). 
Babu Ram Singh v. Subhan Mochi. 

116 I.C. 302 = 
1929 A.L.3. 1083=A.I.R. 1929 All. 519. 

Property given to A with power of settlement 

favour of sister's sons of A to be taken as Abhiman 
Putra — A executing a deed of settlement in favour of V 
one of the sister's sons declaring him to be her Ahhi- 
man Putra and giving all rights in the property to Y 
— Draft settlement alleged to be prepared in favour of 
N younger brother of F— F performing funeral obse- 
quies of A according to the settlement — Settlement 
deed produced by assignee of V— Settlement was in. 
V’s favour not as benamidar for N. 

The property originally belonged to one T whO' 
gave it to A by will authorising her to execute 
a settlement deed in favour of such of A’s- 
younger sister’s sons as she might take as 
Abhiman Putra before her death. A in pursuance 
of the power thus delegated executed a deed, 
of settlement in favour of F her sister’s son. 
The deed provided : “ that I have taken you as 
my Abhiman Putra pursuant to the will of T. 
As I have taken you (that is as Abhiman 
Putra and as I have afiectiou for you and as. 
you have to protect me and perform my funeral, 
ceremonies when I die I hereby give yon the proper- 
ties mentioned in the schedule. You shall own 
and enjoy the said property with all rights of deed 
and gift, etc. I have put you in possession of the' 
said property and you shall pay the Sarkar kist.” 
It was alleged that in the draft settlement instead 
of F, N's his brother's name was inserted. A a. 
few days before her deaih went to F‘s house 
and died there. The settlement deed was produced 
by the assignee of F, the obsequial ceremonies were 
performed by F. A suit was brought by the assignee 
of F for the possession of the property. N contend- 
ed that the settlement deed was benami in Ys 
name but really for N. N's plea was not that F’s-^ 
name was inserted in settlement deed by any 
fraud or mistake, 

Held, having regard to the terms and provisions, 
of the settlement deed F was taken as Abhiman. 
Putra by A and he was given the property in suiti 
The contention that F*s name was put in tenami 
for N, could not be sustained. [Ananthakrisknan. 
Ayyar, J.). Bagiyathaohi v. Kabayanaswaml 

OHBTTIAR. I.I.R. 1939 Hud. 74U 
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A promissorv Dot-e was executed to “ A, son 

of the senior paternal undo and guardian of minor 
£ after deducting a sum in respect of a pro-note 
executed in favour of guardian of B,” 

Held, that the real payee was the minor and not 
the guardian. A.I.R. 1920 Mad. 390, Dist. and Foll.\ 
Mad. C. R. P. Nos. 222 to 224 of 1927. Rcl. on. 
{Vcnkniasiibba Rao and TFafsh. JJ.). ALAGARSAJII 
"N-tlDU V. R.mianathan Chettt. 

115 I.c. 830 = 29 M.L.W. 551 = 
A.I.R. 1929 Mad. 284 = 56 M.L.J. 399. 

One E.P.R., as the manager of the joint 

family, executed a power-of-attorney in favour of one 
iS. The power-of-attorncy authorised S to use the 
name of K.P.R., and, amongst other things, to sell 
or exchange all or any of the immovable property 
of or to which K. P. R. was or should at any time 
thereafter become possessed or entitled, for any 
estate or interest whatsoever or which he then had 
or at any time thereafter should have power to dis- 
pose of, 

-Afterwards a trust deed was executed between 

E. P -R., for himself, and as head and manager of the 
undivided family of the one part, aud V.^f.S. of the 
other part. By the terms of this deed F.M.S. was 
given “a right over,” by way of trust, all the pro- 
perties, assets and interests mentioned in the sche- 
dule attached therct'> for the purpose of selling 
the same. The trust-deed contained other powers, 
■such as management the appointment aud removal 
of agents, including the agents then working. One 
i/.S.-V. was appointed co-adjutor to counsel and 
advise the trustee, and it was provided that the 
trustee should obtain the consent in writing of the 
co-adjutor before appointing agents, or selling or 
mortgaging immovable propartios in connexion 
with the trust. 

Tlie co-adjutor mentioned in the trust-deed died 
and no other co-adjutor, was appointed. After this, 

F. Af.S. purporting to act as trustee by virtueof the 
powers conferred upon him by the trust-deed, 
•appointed the said S his agent to transact, conduct 
and manage the affairs. 

S, by a registered deed, purported to sell to E.N. 
M.K. the properties in suit. 

Held: that the power-of-attorney given by the 
trustee to S was of no eSect, as far as the sale of 
immovable properties was concerned, inasmuch as 
the trustee had not obtained the consent in writing 
of a co-adjutor to the sale thereof as provided by 
the deed the first co-adjutor having died and no 
successor to him having been appointed. 

Held, further on the construction of the trust- 
fiecd, that the properties in the suit were not trans- 
ferred to the trustee and that the authority given 
to S prior to the trust-deed to sell the property was 
not terminated by reason of that trust-deed. 

Held, further, that the question whether the 
power-of-attorney executed prior to the deed of trust 
was still effective at the time S conveyed the pro- 
jerty to the first respondent was a mixed question 
of law and fact, (Sir Lancelot Sanderson). CHO- 
CKALISGAM CHETTIAR V. E.N.M.K. CHETTYAR 

Firm. 107 I C. 461 = 6 Rang. 113=47 C.L.J. 429= 

30 Bom.L.R. 788 = 32 C.W.N. 677 = 
27 M.L.W. 811 = A I.R. 1928 P.C. 44= 

54 M. L. J. 517. 

Meaning of words is question of fact — Their 

effect is one of law. t, 

The expression ‘‘construction’* as applied to a 
document includes two things: first, the meaning 
of the words ; and secondly, theicdsgal effect. The 
•aneaning of the words is a question of fact and the 
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I effect of the words is a question of law : 

Chaicnay v. Brazilian Submarine Telegraph ■ Co., 
, (1891) 1 Q.B. 79, Rcl. on. {Stuart, C.J. and Pullan, 
• J.). Ram Pal Singh v. Jai Rani Singh, 
i 107 I.C. 580=4 O W N. 1229= 

I A.I.R. 1928 Oadh 121. 

; Promissory note— Contract for supply of goods 

— Money advanced on the contract to be deducted from 
I the price of goods supplied — Notes in tlus form of jjro- 
I missory notes, executed as ftirther security for return 
of advance — Notes are not negotiable and cancellation 
of contract will not make thein so. 

The plaintiff entered into an agreement with the 
defendant for the supply of 100,000 tons of rubble 
coal. The defendant advanced one lakh of rupees 
' against this agreement which was to be repaid by 
the deduction of one rupee per ton out of the price 
of the coal supplied. Three notes, appearing on 
their face to be promissory notes, were executed in 
further security of the loan. No interest was to bo 
paid on these notes. As the Government took over 
the control of coal, the plaintiff was unable to 
supply the coal, according to the contract and 
the promissory notes were renewed by three fresh 
promissory notes, 

Held : that the notes were not negotiable at the 
inception and the cancellation of the contract sub- 
sequently would not make them negotiable. (Ross 
andFazalAli, JJ.)- GOBINDJEE MADH.AWAJEE & 
Co., LTD. V. C. J. SMITH. 113 I.C. 698 = 

A.I.R. 1928 Pat. 568. 

Construction of document includes tico things 

namely meaning of words and its legal effect — The 
former is a question of fact and the latter one of law. 

The expression ‘ construction ’ as applied to a 
document includes two things, namely, the mean- 
ing of the words and their legal effect. The mean- 
ing ol the words is in all cases a question of fact 
and the effect of the words is a question of law. 
A.I.R. 1923 Lah. 626, Foil. {Addison, d.). DEVI 
Chand V. Jai Chand. 90 I.C. 1047= 

26 P.L.R. 605 = A.I.R. 1926 Lah. 21. 

Anubhavam deed — Definite quantity of gram 

mentioned — Only that mtieh is of permanent nature. 

Whore the remuneration mentioned in the deed 
is a definite quantity of grain out of the produce of 
the lands, a strong presumption arises that only a 
rent charge was granted. Where therefore the 
anubhavam is recited as relating solely to the 
amount of 60 paras of the produce there is a strong 
presumption that only 60 paras is of the permanent 
nature. 29 Mad. 501 ; and 80 Mad. 203, Ref. {Phil- 
lips, J.). KALLIANI AMMAL V. COCHIN SIRCAR. 

91 I.C. 316 = 22 M.L.W. 473 = 
A.I.R. 1926 Mad. 143. 

An application for compromise provided that 

after the applicant died, the respondent was to be 
her representative and successor and it further pro- 
vided that so long as the estate in dispute was not 
transferred to the respondent, a certain annuity 
would bep ayablo from the said estate to the res- 
pondent, his heirs and representatives and that the 
said estate would be liable for payment of the an- 
nuity, 

Held : that the respondent was meant to succeed 
the applicant only when a transfer was made by her 
in favour of the respondent either by way of gift 
inter vivos or by bequest and that so long as the 
estate did not so vest in the respondent, he was 
entitled to receive the annuity and if he died 
before the happening of that contingency his heira 
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and representatives would be entitled to the an- 
nuity G.J. and Hasan, J.). 

Begam V. Ali Haider. 

A.I.R. 1926 Oudh 493. 

Dissolution of partnership-at-xoill— First part- 
ner appointing agent to settle acccncnts with secoxid 
partner— Agent not authorised to refer to arlniratwn 
—DocuttieiU between Afje^U <ind secoid partner ending 
in finding of balance due from second partner to the 
first partner and in statcxncnt bg the Agent that he 
received the baJaxice in settlexnent of accounts Pro- 
ceeding between agent and second partner was held a 
settlement of accounts and not arbitration endhig in 
award. 

One of the two partners in a partnership exercis- 
ed his right under the articles of partnership to 
determine the partnership at will. He gave a power 
of attoney to another. This power of attorney did 
not authorise the mun to appoint an arbitrator on 
behalf of his employer or to submit disputes to 
arbitration in accordance with a clause in the 
articles of partnership, but it authorised him, in 
discussion with the other partner to settlo the 
accounts of the partnership, to collect what money 
he could, and to sue for any balance which might 
be found due on the taking of an account. The 
partnership having been brought to an end, proceed- 
ings took place between this man and the other 
partner. The document that was drawn up in the 
result ended in a finding of a balance in goods 
and in cash, due from the other partner to the one 
who had determined the partnership and in a 
statement signed by the agent, that he had 
received the goods and the cash in settlement. 
This proceeding was repeatedly called an arbitra- 
tion ending in an award, by the opposite side, in 
the course of the litigation, 

Held : on a construction of the document, and 
on the ground that the power of attorney authoris- 
ed the agent to efiect a settlement of accounts and 
to receive goods and cash in discharge but did not 
authorise him to submit the matter to arbitration, 
that the proceeding between the agent and tho 
other partner was a direct settlement of accounts 
of all questions arising between the two partners 
and not an arbitration of a dispute followed by an 
award pronounced by the arbitrators. {Lord Sum- 
ner.). AHMED KHAN 0. ALI EBRAHIM. 

^ 27 Bom.L.R. 746=A.I.R. 1925 P.C. 177. 

‘■Defendant agreeing to work tke plaintiff's rail- 

^^y~~Defendant was held'only plainti^s agent. 

' Where the defendant-company were, according to 
the agreement between the parties, to maintain, 
manage and work the plaintiff’s railway system and 
where for the purpose of the contiaot the plaintiff 
was to hand over to the defendant company the 
railway system together with the rolling stock, 
plant and machine^ belonging thereto, where the 
capital money requited was to bo provided by the 
pl&intiS, where all ezpenseB were to be sanctioDed 
by the plaintiff, where at the end of the period of 
contract, the defendant company was to hand over 
the possession of the undertaking of the railway to 
the plaintiff, ' ^ 

Held : that the defendant-company was no more 
than an agent of the plaintiff and that stores 
p^ohased by the defendant-company for the use of 
the undertaking was the property of the plaintiff, 

Held : further, that that the provision in the 
wntraot, for the appropriation of -one-twentieth of 
the profits to the defendant oompany did not make 
toe parties partners, but the approprisition was only 
*«muneration for services rendered hy the defen- 
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dant company as agent of the plaintiff. 

rexice Jenkins). SECRETARY STATER G. I. P. 

RAILWAY. 88 I. C. 107-33 3?” 

52 1. A. 167 = 2 0. W. N. 379 = 1925 M- W N. 358 = 

49 Bom. 320=27 Bom.L.R. 810= 
A.I.R. 1925 P.C. 103=48 M.L.J. 539. 

ifanager of property to pay annuities to owners 

—Manager's interest was held more than a right to- 
future maintenance. 

Where under an arbitration award a man’s pro^ 
petty was to be construed the property of two other 
persons, but at tho same time the owner was 
allowed to remain in possession of the property and 
to manage it and collect income and out of the 
income he was to pay a certain sum yearly to eacb 
of the other two persons, 

Held : construing tho award as a whole, that 
what was reserved to the owner was something. 
more than a right of future maintenance and that 
his interest in the property was attachable iu- 
execution. {Ryves and Daniels, JJ.), MAHFDZ ALI 
V. Radha KisHEN. 85 I. C. 477 = 23 A. L. J. 149 — 

6 L. R. A. CiY. 133= A. I. R. 1925 All. 237. 

Deed specially relating to one kind folloxoed by 

other kinds and then a general clause — General clause 
refers to kuids immediately before it. 

Where in a deed there is a sum which is speci- 
fically dealt with, and afterwards special terms- 
followed by a general clause, the general clause- 
should be taken to be referable to the subjeot- 
matter specifically referred to immediately before- 
it, or, in other words, the rule which is to be 
applied is the rule ejusdem generis. Where a lease 
provided that the tent to be paid by darpainidar 
was fixed for ever but there was a further provision- 
that ” the road and public works cesses which are 
now fixed or which may, in future, be fixed and any 
other new amount or payment that may be fixed^ 
also whatever is payable by the darpatnidar accord- 
ing to law, these sums the darpatnidar is liable to- 
pay to us over and above the jama," 

Held : that the rent, as rent, was fixed for ever; 
but that the road ooss and public works cess or auy 
other rate of assessment of the same kind whether- 
payable now or payable in the future will bo paid 
by the darpatnidar to the patnidar. But it was not 
permissible for the landlords to vary the rent which' 
had been fixed under the tenancy by applying to the 
rent the general words which follow the road cess 
and public oess, «^c., “and any other new amount 
or payment that may be fixed.” {Suhratoardy 
Page, JJ.). SRISH CHANDRA PAL OHOWDHURY V. 

Dbbbndra Nath Singh Roy. 79 I. C. 389= 

A. I R. 1925 Oal. S22. 
^Where among other terms the award of arbi- 
tration between D and K declared that K should 
be in possession of property in dispute but should 
not alienate it that he should pay maintenance to 
D and that so long as he did so D could not have 
the arrangement set aside and where K alienated 
in spite of the award but continued to pay main- 
tenance. 

Held : that B’a cause of action arose only after 
K’s death. {Mukerji, J.). Mt. DgbGA KUNWAR v; 
MT. OHINNA Kunwab. 78 I.O. 633= 

5 L.R.A. Civ. 276= A. I. R. 1926 All. 862 

-Practice — Fact and Law — Interpretation of 

document is a question of law. 

Interpretation of the terms of a deed is a question- 
of law. (Kinhhede, A.J.O.), Tdlaram v. Mt. Sum- 
BATI. 79 I.a 621= A.I.R. 1926 Naff. 622. 

' — W here a lease passed a certain area of land) 
*'a8 described in toe sohedule” thereto and in tha- 
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schedule the leased land was described as “ bound- 
ed ou the south by the border of the limit of 
mouza Fatehpur as per that.” 

Held: that the words ■■ as per thak” meant “as 
per thak demarcatiou" and not as per "thak map.'’ 

<iud Micph^rson, JJ.). St’uSHI BHUSAN* 
BaNEBJI V. Ramjas AGARWALA. 83 I.C. 203= 

3 Pat. 85= A.I.R. 1924 Pat. 402. 

irorr2.s m deed xcas coni>trtted with rcfcrcxice 

to tlue context. 

K deed recited that there was originally one 
house and it then proceeded that three houses 
were afterwards built anew and “ate hereby sold 
to you with the right of ingress and egress through 
the main door .and given over to your possession." 
Then followed the particulars of boundaries. Then 
came a clause about the Ohowk. It ran “there is 
an open Ghowk belonging to those three houses and 
in front of the door of my other house. All may use 
the said Chowk according to the limits of their 
respective houses and inmates of all the four houses 
have the right of egress and ingress through the 
mainlChadki door,” 

Held : that the words ‘Open Chowk belonging to 
these three houses* do not mean, haviug regard to 
the contest, that the Chowk was to be in the 
exclusive ownership and possession of the three 
^houses. The words ‘ all may use the said Chowk ' 
•meant all lour houses and there they have the same 
meaning as the inmates of all the four houses 
-^referred to in the next sentence. The word accord- 
ing to the limits of their respective houses meant 
that all might use the Chowk and this means the 
whole Chowk. {MarUn and Faiccett, JJ.). Sha 
iBulakhidas V. Sha ganpatbam. 77 I.C. 412= 

A.I.R. 1923 Bom. 261. 

The plaintiffs claimed under a policy, the 

■conditions of which provided (1) that if the claim 
was made and rejected and an action or suit was 
mot commenced within three months after such 
-rejection all benefit under the policy would be 
forfeited, (2) that if any difference arose 
as to the amount of any loss or damage such 
•’difference should independently of all other ques- 
'tions, be referred to arbitration and that it should 
be a condition precedent to any right of action 
-or suit upon the policy, that the award of the 
arbitrator or umpire of the amouut of the loss if 
.disputed should be first obtained. 

Held-, that when the defendants rejected the claim 
'the plaintiffs had a right of action in order that it 
might be decided by the Court whether such rejec- 
tion was right or wrong and it was only in the 
event of that question beiag decided in favour of 
the plaintiffs that it would become necessary that 
the amount of loss or damage should be ascer- 
‘tained. (^acleod, C.J. and Crump, J.). E. S. 
INSUEANCE CO. v. DiNANATH. 72 I.C. 266= 

25 Bom. L R. 164=47 Bom. 509= 
A.I.R. 1923 Bom. 249. 

Date of payment — Rate of exchange is one cah 

culated at due date. 

Where according to the terms of the bills they 
weto to be paid at the current rate for Bank 
Demand Drafts at date of payment. 

Held, the rate of exchange should be calculated 
at the due date. (Hacleod, C.J. and Crump, J.). 
Mullar Maclean Co. «. Kaderbhoy 
M. ESMAILJI. 72 I.C. 246 = 25 Bom. L.R. 177= 

47 Bom. 493=A.I R. 1923 Bom. 241. 
The trust deed ran as follows ; — 

" That the trustees shall be at liberty to apply 

the Civil Court having jurisdiction over It for 


, DEED — Construction — Miscellaneous. 

an extiuebiou of trust if they after careful manage- 
ment and strenuous efforts find that they are un- 
able to pay up the debts by resorting to any form 
of transfer hereinbefore provided in a manner 
which may be advantageous to the estate of my 
son the aforesaid Sharf-ue-zaman." 

Held, the paragraph meant that the trust would 
end when the trustees became insolvent gua trus- 
tees. and was not a delegation of power reserved 
by the donor to put an end to the trust. {Ashworth 
and Simpson. A.J.Cs.). Sharf-UZ-ZAMAN v. SIR 
Henry Stenyon. 70 I.C. 253=23 O.C. 291 = . 

10 O.L.J. 4n=A.I.R. 1923 Oudh 80. 

-Probate awl Administration Act (Fo/ 1881), 

S. 90— widow <15 executrix — Conveyance recit- 
ingjjoth capacities,must be taken to be, as an executrix. 

Section 90 of the Probate and Administration 
Act applies to all Hindu widows, and under that 
section a Hindu widow who is appointed as an 
executrix, is entitled to sell as executrix the pro- 
perty left by her husband, if no restriction is im- 
posed on her powers of disposing of the property by 
the Will which appointed her executrix. A sale by a 
Hindu widow, who being the executrix of her hus- 
band’s Will sells a part of her husband's estate 
and the deed does not expressly say in what par- 
ticular capacity she sells, but merely recites all 
her capacities and conveys the whole property and 
all the title possessed by the widow in the pro- 
perty, must by taken to be effected by the widow 
in her capacity of executrix of her husband’s Will. 
{Kanga, J.). MlTHABAI v. MeherbaI. 64 1.0.397= 

46 Bom. 162 = 23 Bom. L.R. 858= 

A.I.R. 1922 Bom. 179. 

Two ladies to hold certain property for life, and 

the plaintiff to get it after death of both of them— On 
death of one of the ladies, plaintiff cannot claim half 
the property. 

Where a compromise provided that two ladies 
should get and hold certain property for their lives 
and after the death of both of them the plaintiff 
should get the same, 

Held, that the ladies are joint tenants of the 
property and the plaintiff is not entitled to recover 
possession of any portion of the properties until the 
death of both the ladies. After the death of both 
of them the plaintiff will take possession of the 
lands. {Dawson Miller, C.J. and Coutts, J.), 
Chundra Mohan Datta v. Sasibala D.* ssi. 

65 I.C. 277 = 1922 P. H. C. C. 39 = 
3 Pat. L.T. 623 = A.I.R. 1922 Pat. 66. 

■ ^Arbitration — Submission to arbitration — 
Agreement between buyer and seller staling that all 
the terms of contract with importing firm to apply — 
Arbitration clause in latter contract referring to dis- 
putes arising under that agreement alotie — Arbitra- 
tion clause loould not apply to agreement between 
buyer and seller — Deed — Coxistruction. 

The contraot between the patties oontained a 
clause "all terms according to the importing firm." 
The contract with the importing firm oontained a 
clause "Any dispute or claim under this contraot Is 
to be settled by . . 

Held, that the terms of the contract with the 
importing firm should be read verbatim into the 
contract between the parties and as the arbitration 
clause referred to disputes arising under the cou- 
tract with the importing firm and not under the 
contract between the parties, the arbitration clause 
was not applicable to disputes under that contract. 
Texnperley Steamshipping Co. v. Smyth <£ Co., (1906) 

2 K. B. 791, Disl.’, Thomas & Co., Ltd. y.Porisea 
SUamship Go., Ltd., (1912) A. 0. 1 and 
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deed — C onBtraction — Miscellaneotis. 

Edfivilton & Co. T. Mackie a7id 5o>w, (1889) 5 T.L.R. 
€77 Poll. (Mookerjos andPletekcr, JJ.). CHATTUa* 
BHUJ OHANDAN mull tJ. BASDEO DASS DAGA. 
60 I.C. 909=33 C-L.J- 145=:A.I.R. 1921 Cal- T67. 

The question of proper construction of a docu- 
ment is often a mixed question of law and fact. 
dBuchlill, /.). ABDUL RAHIMAN U. ^WALI 
IIAHAMAD. 65 I C- 224 (Pat.). 


—Execution. 

Allth© stamps on which a document is writ- 
ten need not have been signed by the executant. 

(Jailal, J.). Mathradas v. Shamboo Nath, 

112 I.C. 843=A.I.R. 1929 Lah. 203. 

—Where a deed written in English was signed 
by a lady who did not know English and the deed 
■deprived her of her legal rights of succession and 
•degraded her status : 

Bgld : that the deed was no bar to her tights 
■ondet the law. {Ztord Shdw). A. DlNOHAilY v. 
y. .L. BalaHAMY. 104 I. C. 327=4 O-W-N. 759 = 

A.I.R. 1927 P.C. 185=54 H.L.J. 388. 


Legal Practitimer— Signing a document, fixes 

^gnatory mth knowledge of contents— A Vakil so sign- 
ing cannot plead that he did not know the contents. 

man who signs his name to a document makes 
ibimself tWeby in every way as responsible for it 
as if he was the original drafter of it. If it turns 
«ut that the document is one which no man acting 
lionestly could in the oiroumstances have drafted, 
•then he will be bound to answer for every word, 
dine, sentence and paragraph, and it will not be 
•the least defence that some body else wrote it out 
«nd he only signed it. Signature implies assooia- 
iionand carries responsibility. 

If a legal practitioner puts his siguature to a 
•document he will be deemed to have read it and to 
-carry it in his lecolleotion to the extent that an 
•ordinarily competent, careful and reasonable man 
would carry it and he will be bound by all the im- 
(plloations arising from it just as much as if he had 
written every word of it with his own hand. 
iFraotitioneia must realize that if they make or 
•associate themselves with statemeuts whioh they 
fknow are dishonest and untruthful for the pur- 
'pose of misleading the Court they must on proof 
•of mlsoonduot bear personal responsibility and 
<that it will be no defence for them to say that it 
•was done in the interests of the client or at his in. 
BtigaUon or at the instigation of a colleague at the 
*bar, or that they were so negligent in the matter 
dihat they did not read the dooument or consider it 
.at all. (Mears, 0. J., Lindsay and Dalai, JJ.). 
-Ahmad As hb a b , vakil — in the matter of. 

98 I.C. «B8=i8 kll. 842=27 Cf.L.J. 1373= 

l.l.R. 1027 All. 45. 

Person signing for mterats executant at his 

tsquest^tgnature is loiih sxseutant’s authority. 

Where a person signs a dooument lor an illite- 
late executant at his request with a pen touched 
oy the latter, the signature must bo held to be 
made tmder the authority of the executant. 
iMtsra, J.). Bhagwat pbasad v. sheb Khan 


I ®53=*.I.R, 1928 Oudh 4 

: mk used for aUesUUion—Attei 

cannot be pre^med to be absent. 

■ The laot that the siguatures of the witnesses 
|oar to be written with a different ink and i 
ttom that used to write the body of the dooum 
<008 not, neoessaiily show- that the witnesBos w 
•fiotpifsent when the document was ezeout 


DEED— Material Alteration. 

{Lc Rossignol and Fforde, JJ.)- SARDARI S£AL v. 
Abdul Samad. 90 I.C. 39=7 L-L.J. 208= 

26 P.L.R. 506=A.I.R. 1925 Lah. 430. 

Execution by weak-minded person— Strict 

proof of knowledge of contents is necessary. 

In a case where a deed is executed by a weak- 
minded person, a strong proof is needed to prove 
that he was explained the contents of the deed 
and he fully understood them. [Kinkhede. A.J.C.). 
KRISHNABAI V. KESHAO RAO. 83 I.C. 253= 

A.I.R. 1925 Naf 245. 

Se^nble. Mere name of hrm in the heading of 
letter is good signature. (1 All. 633; 6 Cal. 310, 
Foil.) [Daniels and Neave, JJ.). UMA SHANKAB 
V. GOBIND NARAIN. 80 I.C. 6= 

5 L.R.A. Civ. 638 = 22 A L.J. 807=46 All. 892= 

A.I.R. 1924 All. 855. 

“Execution” designates the whole operation 

including signing by the executant and attestation 
by the witnesses. [Kinkhede, A.J.C.). BALIRAM 
V. KAMALJA. 78 I. C. 330= A.I.R. 1924 Nag. 367. 

■Registration Act, 3. 33 ('2)—Pardanashin 
Lady — Power-of-Attorney by — Attestation by Sub- 
Registrar — Presumption of voluntary execution 
arises— Power to sign bond does not imply power 
to enter into transaction but power to execute 
document does. [Coutts and Das, JJ.). RAM LAL 

Singh v. Mt. Bibi Sbahbunnissa. 

67 I.C. 315=3 Pat. L.T. 442= 
A.I.R. 1922 Fat. 559. 

^Where it has been impossible to decide which 

of two mortgages bearing the same date was execut- 
ed first it is not open to either of the mortgagees to 
claim priority over the other but both must rank 
pari passu as if both of them had been executed at 
the same time. {Wallis, O.J. and Oldfield, J.). 
Kutti THEVAN V. Rayappa Goundbn. 

65 I.C. 961=14 L.v. 422=1921 H.V.N. 703= 

A.I.R. 1921 Mad. 693. 

Material Alteration. 

—Addition of two attesting witnesses made 

snbsequent to the execution of an improperly 
stamped .promissory note in order to convert it into 
bond and thereby opening up the possibility of 
Buing upon it on payment of penalty is tanta- 
mount to material alteration whioh invalidates 
the instrument and destroys the right of action on 
it; 38 Mad. 746, Ref. 43; Mad. 703, Disf. {Hilton, J.). 
Mangal Das v. Jaswant Singh. 

A.I.R. 1930 Lah. 999. 

-Court should consider whether alteration « 
fraudulent or innocent— Alteration if not fraudulent 
amendment of plaint may be aUouy^ — Plaintiff may 
be allowed to fall bach on the original cause of action. 

Where there is no oause of action apart from the 
inadmissible dooument, the whole claim falls with 
the inadmissible dooument. Where there has been 
a material alteration in the document, the further 
questions for the oonaideration of the Court are 
whether the alteration is fraudulent or innocent 
and whether the plaint is or can also be based on the 
original loan itself and evidenoa exists oliunda. 
Where the alteration is fraudulent, the Courts will 
not allow the plaint to be amended and the plain- 
tiff to fall back on the original oause of action. But 
where the alteration, though material, is innocent 
and the plaint is based on the original oause of 
Mtion as well as on the dooument altered, the claim 
if properly proved, can be allowed on the original 
cause of action. Or if the original plaint is not on 
the original cause of action, it is open^^the plaii^ 
tiff to apply and the Court to consider whether ^0 
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plaintifi Bhould be allowed to amend it: {Case-law 
discussed.) {Mndnavknr. J.). RavjibHAI Natha- 
BHAI V. RANCHHOD RAGHUNATH. 

31 Bom. L.R. 1262=A.I.R. 1930 Bom. 66. 

Date of document is material part of it and 

party altering it with fraudulent object cannot rely 

upoTi. it. 

The date of a document is a material part of it 
and the p^rty who .alters it for a fraudulent object 
cannot be allowed to avail himself of the docu- 
ment: 91 P.R 1900. Bel. on. {Bhide, J.). BALAIU- 
KUND t'. PUR?;OTAM Das. 121 I. C. 73 = 

31 P-L R. 219=A.I.R. 1930 Lah.S48. 
Instrument purposely altered by person in law- 
ful possession in material part is void and no suit can 
be brought on if nor can it be used in defence. 

Wherever any instrument is purposely altered 
by a person in lawful possession of it in a material 
part of it the instrument is void for the purpose of 
enabling any person to sue on it or defend himself 
by using it as a direct defence depending on its 
obligatory force as'an instrument: Master v. Miller. 
4 T.R. 320, Foil. {Bankin, C.J. and Cammiade, J.) 
HAREN Chandra v Kirrori Lal. 

50C L.J. 173=A.I.R. 1929Cal. 789. 

— Without fraud or wTong a document cannot 
be materially altered after its execution: Doe v. 
C<ifom(>r6, 16 Q.B. 745 and A.T.R. 1924 Nag. 250, 
Bel. on. {Kinkhede, A.J.C.). SUNDER \BAI v. 
BAPUNA. 116 I.C 65=A.I.R. 1929 Nag. 305. 

—When a deed is altered on a material point by 
the party in whose favour it is executed it thereby 
becomes void : Suffel v. Bank of England, (1892) 
9 Q.B.D. 555. Foil. : A.I.R. 1926 Cal. 831, Dtsf. 
(Duval, J.). DlLJAN V. Maqbulkhan. 

107 I.C. 475 (Cal ). 
Negotiable Instruments Act, S. 87— One execu- 
tant forging signature of the other executant on pro- 
note to creditor’s knowledge — Creditor cannot recover. 

Where a pro-note purported to he executed by 
two persons, but it was found that one of the exe- 
cutants bad forged the signature of the other, and 
the creditor was aware of this fact. 

Held, there was material alteration and creditor 
could not succeed on the note: 26 il.L.J. 257 and 
C.R.P. 601 of 1912 (Mad.). FoW.; A.I.R. 1925 Had. 
929, Not foil. (Wallace, J.). MOHIDEEN PiLLAi 
V. Jamal Hd. jamaluddin. 112 I.C. 404= 
1928 H.W.N. S91 = A.I.R. 1928 Mad. 1092. 

■ Cha-nging of date of a surety bond is material 
alteration avoiding the bond. 

Prima facie, the date when a particular docu- 
ment is executed would he clearly material ; and 
the onus would be on the person making the alte- 
ration to show that so important an alteration, on 
the particular facts of any case, was not material. 
It is not merely the actual final effect on a con- 
sideration of all the facts and the law in each case, 
that decides whether the alteration is material. 
An alteration which may affect tho contract which 
the instrument contains, is also material. 

Where a creditor altered the dote of the surety 
bond given on behalf of the debtors being appre- 
hensive of the bar of limitation, 

Held, that the alteration was a material one and 
avoided the document. (Marten and Madgavkar, 
JJ.). Namdev Jayram V. Swadeshi Vyapari 
Mandali Ltd. 98 I.C. 721=28 Bom. L R. 944= 

A.I.R. 1926 Bom. 491. 

Mortgage- deed invalid because of subsequent 

alteration — Mortgagee can recover upon the original 
coneideration. 


DEED — Material Alteration. 

Although a deed of mortgage is invalid by reason 
of subsequent alterations made in it, the admis- 
sions in the dee d may be referred to for proving 
the original debt and the circumstances under 
which the original debt was contracted, and the 
plaintiff can recover upon the original considera- 
tion : 3.3 C. 812, Dist. (Case-law discussed). (Chat- 
terjea and Pane. JJ.). Parb.\TI Charan v 
Amarendra Nath. 96 I.C. 97 = 53 Cal. 418= 

A I R. 1926 Cal. 831. 

-Altered document not forming basis of action 

— Obligation evidenced by the deed is enforceable. 

The rule that there is no right of action on a 
document which has been materially altered after 
execution and without the privity of the party to 
be affected by it. and that no decree should be 
passed in a suit brought on such a document des- 
pite the fact that consideration for the document 
has been admitted by the defendant has no appli- 
cation where the obligation to be enforced does not 
arise under the altered instrument and the instru- 
ment is produced merely as a piece of evidence in 
proof of the obligation. 25 Bom. 616 and 9 C.W.N. 
695, Foil. A.I.R. 1924 Cal. 452, Cons. (Wadegaon- 
kar, A.J.C.). TAPIRAM v . JUGAL KISHORB. 

92 I.C. 305 = 21 N.L.R. 169= A.I.R. 1926 Nag. 209. 

Even alteration prejudicial to maker and bene- 
ficial to opponent if it affects integrity of deed is 
material alteration. 

The tost of material alteration is not necessarily 
whether the pecuniary liability of one of the par- 
ties have been increased by tho change ; it is of na 
consequence, whether tho alteration would be 
bf neficial or detrimental to tho party sought to bo 
charged on the contract. The important questioa 
is whether the integrity and identity of the con- 
tract have been changed. 

The rate of interest to be charged is one of the- 
most important conditions in any contract of bor-' 
rowing or lending. So an alteration in the terms 
of this very important provision must be deemed 
to be a material alteration 33 C. 812, Foil. (But- 
ledge, J.). Godla THAMMYA v. Narasimulu. 

89 I.C. 657=3 Rang. 227= 
A.I.R. 1925 Rang. 283. 

Claim based on a bond materially altered is 

untenable — But one based on an original contract, 
not merged in the bond, maybe decreed. 

Per Newhotild, J. : — Where there is a material 
alteration of the bond the claim based on it should 
not be decreed . (1 Sm. L. 0. 767, Foil.). An imp- 
lied contract to repay money lent arises from the 
fact that the money is lent even though no express 
either written or verbal is made to repay it. The 
material alterations of a written contract destroy' 
the original deed if tho debt is merged in the 
written contract. If the written contract is a 
negotiable instrument this should usually happen. 
But in the case of a simple bond the alteration* 
prevents a suit being based on tho bond and tho 
question whether a suit would lie on the original 
debt depends on whether there is a separate con'^ 
tract whif'h can be proved apart from the bond. 

Per Bankin, J. An independent cause of action, 
must he shown if the doctrine 'that no suit can be 
decreed on the basis of a bond’ materially altered 
is not to take effect. (Newbould and Bankin, JJ.). 
DULA MEAH v. MANHAVI ABDUL RAHAMAN. 

81 I.C. 641 = 28 C.W.N. 70= A.I.R. 1924 Cal. 452. 

Evidence Act, S. 91— Claim based on a bonS 

materially altered is untenable— But one based on an 
original contract, not merged in the bond, may b6> 
decreed . . ....... 



CIVIL, OEIMINAL AND EEVENUE 


162 



DEED— Material Alteration. 

Per NewbotUd, J. Where there is a material 
alteration oi the bond the claim based on it should 
not be decreed. (1 Sm. L.G. 767, Foil.). An im- 
plied contract to repay money lent arises from the 
laot that the money is lent even though no express 
promise either written or verbal is made to repay 
It. The material alterations of a written contract 
destroy the original debt if the debt is merged in 
the written contract. If the written contract 
is a negotiable instrument this would usually hap- 
pen. But in the case of a simple bond the altera- 
tion prevents a suit being based on the bond and 
the question whether a suit would lie on the origi- 
nal debt depends on whether there is a separate 
contract which can be proved apart from the bond. 

Per Eankin, J. : — An independent cause of action 
must be shown if the doctrine ‘that no suit can be 
decreed on the basis of a bond materially altered’ 
is not to take effect. Verbal negotiations leading 
up to an express contract in writing cannot be set 
np as an independent contract and are not even 
admissible in evidence. Moreover where there is 
an express piomise an implied promise will not be 
inferred, {^ewbould and Eankin, JJ.). DULA 
MEAH V. ABDUL BAHAMAN. 81 I.G. 641= 

28 C.W.N. 70=A.I.R. 1924 Cal. 452. 


Burden as to time of alteration lies on him who 

puts the same in evidence — Alteration in material 
particulars avoids the deed—Evidence Act, S. 101. 

A writing which is intended to be under hand 
only can be altered by erasure or interlineation or 
otherwise before it is signed but it lies upon the 
party who puts the instrument in suit to explain 
the alteration and show when it was made. An 
alteration made while the instrument is in the 
custody of one party although not made with his 
knowledge or consent has the same efiect in avoid- 
ing the instrument as if made by him, on the 
principle that he who has the custody of an 
instrument made for his benefit is bound to pre- 
serve it in its original state. (EinTchede, A.J.C.). 
KANNATALAL TABACHAND V. SiTABAM TUKARAM 

81 I. C. 847=20 N.L.R. 76= 

A.I.R. 1924 Nag. 260. 

'Non'maUriol alteration does not vitiate docu* 

ment. 

iteration whioh is not material does not vitiate 
a document. (Broadway and ifartineau. JJX 

Madam lal o. labhu rau. 67 i.c. 43i= 


jjan. ^ 

•Alteratvm not materxalr^YaXidity of deed is 


affected. 

A document is not vitiated and deprived of 
ftp alteration whioh is not mater 
{Balhfax, A.J.O.). Qanga Peasad v. Motibak 
^ ® 268= A.I.R. 1922 Nag. i 


Ugal effect of document. . , 

A nmterial ohange oc alteration of an im 

tttot IS one which causes it to speak a langi 

^rent in legal effect from what it origin 
spoke. Accordingly, any act whioh ohantes 
legal effect of the instrument, that is whioh ol 

identity or character if the^ins 
ment, either in its terms or in the relation 
pVties to it, is a material ohange or technic 
Ml alteration. It is the effect of the act ^nen 
^stanment and not tiie partioSlar maC 
W^oh It IS done, that is material, and h^oi 

masii bean actual all 
erasure, interlineation, addi 
■ material matter affootSig 

.Identity .of : inptirnineat or ocnttaot;it I 


. 
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DEED — Recitals. 

also be in the material part of the instrument and 
must affect the rights and obligations of the paih 
ties thereto. To constitute an alteration material, 
it is enough that, if the instrument were genuine, 
it would operate differently from the original. 
(Mookerjee and Buckland, JJ.). KRISHNA KiSOB v. 
NAGENDRABALA. 66 I.C. 694= 

34 C.L.J. 33=25 C.W.N. 942= A.I.R. 1921 Gal. 439. 

— Recitals. 


Parties to deed not accepting all tenns — No 

claim for rectification by either — Deed must be given 
effect to as it stands. 

Neither of the patties to a document was 
content with it : one alleged that it was un- 
authorized in part and the other alleged that it 
was agreed upon through mistake, but no claim for 
rectification was made by either, 

Seld, that the deed must be construed and given 
effect to as it stood even if the result be that the 
document is found to embody a bargain intended by 
neither of the patties to it : Stuart v. Kennedy No. 2, 
15 App. Gas. 108, Eel. on. {Lord BlanesburgEi 
SUNITIBALA V. MANINDRA CHANDBA. 

A.I.R. 1930 P.C. 217. 

1 — A recital in a deed of recent date executed by 

a Hindu widow is no evidence of the fact recited. 
(Sen and Niamatullah, JJ.). G-AJE Singh v’ 
MT.UCHHABA. 119 I.C. 514=1929 A.L.J. 309= 
10 L.R.A. Rev. 13B=A.I.R. 1929 All. 223. 

Kumaraswami Sastri, /.—It is usual, when more 
than one person execute a document alleging that 
money was borrowed to pay debts, for the lender 
to get a general statement that the debts were the 
debts of the executants and not to give room for 
future contention by stating what the debts of each 
of the executants were. (Kumaraswami Sastri, 
Odgers and Jackson, JJ.). Krishnayya Rao v 
rajah OP PITTAPUR. 116 I.c. 673=51 Mad. 893= 

, , ^ 28 M.L.W. 422= 

A.I.R. 1928 Mad. 994=55 M-L.J. 894 (F.B.). 

Endorsement of Registering officer and recitals 

as to receipt of consideration is strong but rebuttable 
evidence of contents. 

The reoital in a sale-deed that the vendor had 
already received an advance, before executing the 
sale, of a sum of Rs. 10,000, and a similar admis- 
sion by him at the registration of the document in- 
TOrporated in the endorsement made by the register- 
mg officer is of great weight and must prevail 
unless Its effect is negatived by other ciroumstanoes 
such as absence of writing evidencing the payment 
non-production of account books and the like’ 

Nath Misra, JJ.). 8YBD Hasan Bogar v. 8heo 
Nabain Singh. 91 1 C 917= 

1 Luck. 7=8 O.W.N. 25=13 0 .l!j. 178= 

A.I.R. 1926 Oudh 81. 

— Beoitals in a deed cannot be relied on except 

l»'ouing' osseriions containing 

Under ordinary ciroumstanoes and apart from 
Statute, recitals in deeds can only be evidence as 
between the parties to the conveyance and those 
who claim under them cannot be relied on for 
the purpose of proving assertions of faot whioh 
they eontoin. 44 Cal. 186 (P. 0.), FoM. (5imo- 

A. J. c.). bhagwati Prasad v. lam. 
Bahadur. go I.C. 404=A.I.R. 1926 Oudh M. 

77 — ^^?of—Deed duly proved by attestors^All con- 
wtons therem must be deemed as nroosd— Parlti 

objKtmg to any eondiUon therein must raise a plea 
and prove ti. ^ ^ 
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DEED— Recitals. 

Where a mortgage-deed was produced by the 
mortgagee and duly proved, all the conditions 
contained in the mortgage-deed must be taken to 
have been proved. If either party wants to impugn 
any condition contained in the mortgage-deed it is 
his duty expressly to raise a plea to that effect and 
to establish that plea. {tJai Lai, J.). RAM CHAND 
V. Nanak Chand. 91 I. C. L L.J. 417= 

26 P.L.R. 299=&.I.R. 1925 Lah. 580. 
— The parties to a deed are bound by recitals in the 
deed. {'Moolarjec and Rankin, J.f.). BANK OP 

Bengal v. \yrLLiAM Aeratoon Lucas. 

81 I.C. 471 = 51 Cal. 185=28 C.W.N. 497 = 
41 C.L.J. 1 = A.1.R. 1924 Cal. 578. 

Hindu Law — Alienation — Leoad necessity — 

Recital is evidence of representation — Recital without 
any other circumstances is not sufficient to support 
deed. 

In the case of a document of considerable anti- 
quity, a recital in the document is clear evidence 
of representation to the lender and if the circum- 
stances are such as to justify a reasonable belief 
that an inquiry would have confirmed the truth of 
the representation, then, when proof of actual iu* 
quiry had become impossible, the recital coupled 
with the circumstances, would be sufficient evi- 
dence to support the deed. But if other circum- 
stances, besides recitals, are wanting, it must be 
held that the party on whom the burden of proof 
lay has failed to discharge the burden of proof of 
the legal necessity. {Lindsay and Stuart, JJ.). 

SUBJU Pbasad V. Muhammad Shakub. 

66 I.C. 564=A.I.B. 1922 All. 126. 

— Rights of parties to. 

— '^nienever one person gives another something 
instead of what he has got, both parties take the 
risk of whether the thing that is given will keep, 
or lose, or enhance it value. {Viscount Duyiedin), 

Bomanji Abdeshib V. Secy, of State. 

114 I.C. 1=31 Bom. L.R.256=53 Bom. 230= 
56 I.A. 91=1929 A.L.J. 47=49 C.L.J. 179 = 
33 C.W.H. 293=A.I.R, 1929 P.O. 34. 

forfeiture clause in a deed illegal — Executant 

pardauashin lady made to sell her property on the 
strength of the clause—Clause must he enforced — Eti- 
dence Act, S. 115— Pardauashin lady. 

Where the executant is a pardauashin and un- 
educated lady and she is made to agree to sell her 
property on the understanding that a forfeiture 
clause will be operative in her favour and it is not 
explained to her that suoh a forfeiture was illegal 
and unenforceable, then if the defendant wishes to 
stick to the transaction he cannot be allowed to re- 
pudiate the forfeiture clause on the strength of 
which the executant’s consent had been obtained. 
{Sulaiman and Kendall, JJ.). ALTAF BEQAM t;. 
BBU NABAIN. 116 I.C. 855=51 All. 612= 

1929 A.L.J. 367=A.I.R. 1929 All. 281. 

Purchaser under sham transaction gets no 

interest. 

A person who claims under a sham transaction, 
which is not transaction at all. has no interest iu 
the property conveyed to him. {Devadoss.J.). 
YELAYUDHAN PANDABAM V. Nallathambi 
NadaN. Ill I. 0. 690 = A.I.R. 1928 Mad. 541. 

Transfer as Guardian of person who is really 

'tnajor — ifa/or is TWt bouTid by it. 

Where it was found that the appellants were 
majors at the timj the deed of gift was executed 
and that they were wrongly described as minors in 
the deed of gift in question, 

' Held , that they never joined in executing the 
deed of gift and cannot be hound by any alienation 


I DEED — Rights of parties to. 

efiected in favour of the plaintiff-respondent’s 
father without their permission and consent. 
{ifoti Sagar, J.). CHHITBU v. CHHAJJU. 

A.I.R. 1923 Lah. 611. 

Liability of parties are determined by terms of 

deed. 

A deed of compromise ran as follows : — 

"As to the amount of Income Tax, Excess Pro- 
fits Tax and Super tax for 1919-20 to be paid by 
Bakhsh Elahi and Co. and Kar.am Elahi Muham- 
mad Shafi, after the tax has been deposited* in 
Government Treasury, the liability will be shared 
by party No. 1 and party No. 2, among themselves 
in proportion to their shares for 5th of a year or 9 
months." Party No. 1 paid in November, 1920 a 
sum of Rs 1,22,500 as Excess Profits Tax for the 
year 1918*19 ; and they claimed that party No. 2, 
respondent should pay their share of this amount 
for 9 months, 

Held, the liability of the respondents is circum- 
scribed by the terms of agreement and that, that 
paragraph as it stands does not make them liable 
for payment of any portion of the Excess Profits 
Tax for 1918-19. The onus was on the appellants 
to prove that respondents were liable {Shadi Lai, 
C.J. and Abdul Qadir, J.). MOHAMAD T.VQI v. 
ABDUL Rahiman. 79 I.C. 281 = 

A.I.R. 1923 Lah. 151. 

Successive mortgages— Right of parties must be 

governed from covenants as they finally stand— Cove- 
nayits to pay earlier deed "along with" later ^ed 
‘ means not before.' 

Where there are successive mortgages the later 
ones qualifying or restricting the terms and condi- 
tions entered into in the preceding one, the rights 
of the parties must be governed so far as may be by 
the oovenants as they ultimately stand. 

A covenant postponing the payment of earlier 
deeds till the last deed is paid does not prevent the 
payment of the latter after it falls due, before the 
earlier ones are paid. 

Per Ashworth, A.J.C. : — In money deeds where it 
is provided that a deed of further charge shall be 
paid up along with an earlier deed the meaning is 
nothing more than that it shall not be paid up be- 
fore. {Kanhaiya Lal,J.C., Daniels and Ashworth^ 
A.J.C$.). Sabsuti Pbasad v. Ehtisham all 

77 I.C. 310 = 25 0. C. 349 = 
A.I.R. 1923 Oadh 123 (F.B.). 
Stranger to deed cannot plead condition prece- 
dent — Evidence Act, S. 92. 

Per Das, J. : — A separate oral agreement con- 
stituting a condition precedent to the attaching of 
any obligation under the document could be 
proved only by the vendor or his ropresentative-in- 
interest. 27 All. 271, Foil. {Dawson Miller, C J., Das 
and Adami, JJ.). BhoNU LAL OhoWDHUBY v. 
W. A. Vincent. 65 I.C. 882=3 Pat. L.T. 653= 

A.I.R. 1922 Pat. 619 (F.B.). 

Landlord and Tenant — Tenant encroaching on 

landlord's adjoining waste — Landlord can either treat 
him as trespasser, or as tenant of the additional land 
— Provision in kabuliyat for paying additional rent 
for additional land found in tenant's possession does 
not disentitle landlord to eject the tenant. 

If a tenant edcroaohes upon the adjoining waste 
land of his landlord the landlord is entitled to 
treat him either as a trespasser or as a tenant. If the 
landlord treats him as a trespasser, the landlord is 
entitled to sue him in ejectment within 12 years from 
the date when be becomes aware of the enotoach- 
ment. If the landlord treats him as a tenant, 
then 1 e becomes liable to pay additional rent. 
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®BBD— Rights of parties to. 

Where a kabuliyat provided : “ If the lands in 
• niv possession be surveyed at the instance of the 
'landlord I shall abide by the same and I shall take 
settlement at the rate then prevailing of all excess 
lands of -whatever kind, found to be in my posses- 
sion as a result of that survey, whether lying 
inside or outside the boundaries mentioned in the 
htbuliyat and shall also pay the rent at the afore- 
said rate for the period during which lauds iu 
-excess of the lands mentioned in the kabuliyat have 
been enjoyed secretly." 

Beld, that the clause did not entitle the tenant 
to annex the adjoining land and retain possession 
thereof against the wishes of the landlord. {Booker- 
iec and Panton, //.)• ABDUL HOSSAIN v. AFSA- 
EUDDIN. 67 I.C. 639=34 C.L.J. 481= 

A.I.R. 1921 Cal. 83. 

Landlord and tenant — Breach of covenant by 

-tenant — Kabuliyat remedy by ejectment— • 

-Landlord is not deprived of right to compensation. 

Where the habnliyat provides a remedy (by 
'ejectment) in case of breach of covenant by tenant, 
that is not the only remedy aod there is no hing to 
take away the right to compensation on breach of 
.covenant under the general law. {Chatterjea and 

jfetebould, JJ.). Krishna Das Rotv. Mohendsa 
OHANDBA SIL. 62 I.C. 779=25 C.W.N. 930= 

A. I. R. 1921 Gal. 62. 


-Yalidity. 

The mere defect in respect of the seal will not 

imake a document for all purposes bad even if it 
’ was intended to be under seal. Where an agree- 
ment between a company and a banian was reduced 
io writing and though it was not under seal it was 
•acted upon by the parties as a perfectly valid agree- 
inent. 

Held: that the agreement was not rendered 
unenforceable. {Rankin, C, J. and Buckland, J.). 
raOBODH OHANDBA MITRA v. ROAD OILS, LTD. 

34 C. W. N. 570. 

Oift—Deed fard and fictitious— No title 

'passes to ostensible transferee — Property continues 
un donor and is liable to attachment — Transfer by 
anembe't pi joint Hindu family which he is in- 
•'oompetent to make— Transfer is voidable by other 
members but stands as long as not avoided — 
Transfer with intent to defeat or delay creditors — 

■ ajransler is voidable under T. P. Act, 8. 68. (Sulai- 

■ man And Kmdall, JJ,). MT. SABASWATI Kuab 

■ P. HAI^IB PBASAD. 109 I. C. 272= 

A. I. R. 1928 All. 476. 
- ■ •IlliteraU persot^ making thumb-mark on docu- 
ment — ^oof of mark insufficient for validity — Know- 
ledge of contents cannot be inferred from fact of 
^humh-ma/rk. 


In the case of an illiterate executant something 
rmore is requited than proof that he made a mark 
• bn the document and knowledge of the contents ol 
' the document cannot he inferred from the faot that 
he marked the dooumeiit: Poster v. Mackinnon, 
(1869) 4 O.P. 704,A’oK. Susan and Raza, 

jjj.). MT. HUBRAJI b. CkANDBA BALI. 

1111. 0. 829=5 0. W. H 677= 
A. 1. R. 1928 Oudh 386. 

— Dieiinvolvitig exlinttion of rights and degrob- 
■4atioh of status of one pdrty^Party not protected hi 
iiofary'-^ansaetion m bad. 

'Wher6« ndtary was instructed by one party toe 
ttansadtion involving not only the extinction and 
^Iteiflltiotl oif patrimonial rights, but also a- degrad* 

of the status and moral life df others 

' '-tobei made parties tO' the ‘deed, hut he 

that it was «• 'oase lor anothei 


defence of INDIA (Criminal Law Amendment) 
act ( 1915)— Commandeering order. 

notary being employed to protect the interest of 
the other party, 

Seld. that the transaction and the evidenceiby 
which it was supported are alike discreditable. It, 
would require the very strongest evidence in such 
circumstances to prevent the respondents fronx 
being protected against such a transaction by a 
Court of law. {Lord Shato). A. DINOHAIIY v. 
W. L. Balahamt. 104 I.C. 327=4 0 W N. 759= 

A.I.R. 1927 P.C. 183=54 M.L.J. 388. 

•Setting aside — Transaction, sham from begin~ 

ning, need not be set aside. 

When a party obtaining an advantage under a 
document voluntarily chooses to treat it as inopera- 
tive and of no effect, it is wholly unnecessary to 
come to Court seeking an idle relief. Where the 
transaction is from the very start a sham and a 
pretence there is no need to get such a transaction 
formally set aside. {Venkatasubba Rao, J.). K. 
SUBHAYA CHETTI V. NAGAPPA CHETTI. 

103 I.C. 150=39 M.L.T. 182= 
A.I.R. 1927 Mad. 805=53 M.L.J. 311. 


Gift executed to vendee to make him co-sharer 

for the purpose of defeating pre-emption — Fictitious- 
ness of gift cannot be presumed in absence of pleading 
and evidence — Practice — Plea. 

One R, executed a sale deed of his share in 
favour of S, and the plaintifis brought the present 
suit against S, for pre-emption. After the summon- 
ses to the defendants had been issued and served, 
P, a co-sharer in the village executed a deed of 
gift in favour of S, in respect of a very small 
amount of the property in the village enabling 
thereby to resist, the claim of the plaintiffs on the 
ground that he (S.) was already a co-sharer in the 
village and therefore no suit for pre-emption was 
maintainable against him, 

Seld, that the oircumstances that the donor 
was of a different caste to the donee, that the deed 
of gift was given after the institution of the suit 
and the smallness of the property gifted, did not 
justify the presxunption of fiotitiousness of the 
deed of gift. If the Plaintiffs toished to challenge the 
deed of gift they should have said so in their pleadings 
and given evidence in support of their allegations, 
fictiliousness and fraud. {Bafique and PiggoU, JJ.). 
SHIB LAL V. BIDHA SiNGH. 72 I.G. 140= 

21 A.L.J. 829=4 L R.A. (Cir.) 375= 

A.I.R. 1923 411. 508. 

huxdmissibility does not mean invalidity. 

A document may he inadmissible in evidence- 
but it does not follow that it is invalid. {Pridsaux, 
A.J.C.), Baje Udajibam V. Rajeshwab. 

67 I. 0.310= A. I. R. 1923 Nag. 109. 
DEFAMATION. 

See (1) PENAL CODE, SS. 499—600. 

(2) Tobt-Defamation. 

DEFAULT. 


U. P. CODE, O. 9. 

DEFENCE OF INDIA (Criminal Law Amendment) 
ACT (4 of 1916). ' 

—Commandeering order. 

Contract — Commandeering order..Qoods ordered 

by Government under — Contract is not ordinary com- 
mereial contract. 

In the base of commandeering order there can be 
no ordinary oommeroial contract for sale and pur- 
ohase, because one of the parties jnay he unwilling 
to surrender his goods and yet may be compelled 
under the oommandeejring order to do so. He hak 
■no option once the order has been made and issued. 
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DEFENCE OF INDIA (Crimmal Law Amendment) 
ACT (1915)— Buies under. 

He is bound to place bis goods at the disposal of 
Government when called upon to do so. The only 
right he has is that if he does not accept the price 
ofiered by Government he can have it settled 
by arbitration. The arbitrator’s order is final. 
(Chotzncr, J.). KessOR.\M PODDAR AND CO. v. 
SECRETARY OF STATE. 107 I. C. 360 = 

54 Cal. 969 = A. I. R. 1928 Cal. 74. 
—Rules under — Chalan by Police. 

Oj[fcnce under R. 25 (1) — Police making chalan 

under District Magistrate's order — Chalan may be 
treated as complaint. 

Chalan by the Police are only possible in cases 
cognizable by them. But where a District Magis- 
trate directs the Superintendent of Police to make 
an inquiry, complete the case and send it up for 
trial and in due course a subordinate Police Officer 
puts up a chalan, the chalan may be treated as a 
complaint. 26 Bom. 150 (F. B.), Foil 16 P. R. 1690 
Cr. ;28P. R. 1883 Cr. ; 2 P. R. 1892 Cr.; S P. R. 
1892 Cr. ; 20 P. R. 1894 Cr. and 37 Gal. 467, Ref. 
(Broadway, J.). Khushal Singh v. Emperor. 

67 I. C. 337 = 86 P. L. R. 1922 = 
A. 1. R. 1921 Lah. 345. 

— S. 5 — Procedure. 

Section 360 applies to proceedings before 

Commissioners under Defence of India Act. (Shadi 
Lai, C. /.). Taj Mohammad v. Emperor. 

107 1. C. 100=29 P.L.R. 14=29 Cr. L. J. 212= 

9 A-I. Cr. R. 505 = A. I. R. 1928 Lah. 125. 
DEGRADED WOMAN. 

See (1) Hindu LAW— Maintenance. 

(2) Hindu Law— Stridhanam. 

(3) Hindu Law— Succession. 

DEITY. 

See Hindu Law— Religious Endowments. 

DEKHAN AGRICULTURISTS’ RELIEF ACT (17 
of 1879). 

— B. 2— Agpicultural income. 

— -Income from toddy juice is agricultural 
income. (Macleod, C.J.). Krishnaji v. Gopal. 

96 I.C. 415=28 Bom. L R. 676= 
A. 1. R. 1926 Bom. 478. 

—8. 2 — AgFicultupist. 

“Agriculturist" includes agriculturist at any 

stage of the proceedings. It is not limited to 
judgment-debtor being an agriculturist at the date 
of the suitor of the Aectee-iKennedy, J.C., Raymond 
and Rupchand Bilaram, A.J.Cs.). HiBlOMAL v. 
Hazaei Sing. 78 I.C. 583=18 S.L.R. 19= 

A.I.R. 1925 Sind 49 (F.B.). 

Income from lands not in a district, to 

which the Dekkhan Agriculturists* Relief Act 
applies, cannot properly be treated as income from 
agricultural sources, but must be treated as non- 
agricultural income for to constitute a person as 
"agriculturist" for the purposes of the Act he must 
earn bis livelihood principally by agriculture 
carried on within the limits of a district to which 
the Act applies. (Fawcett and Pratt, JJ.). VAMA- 
NACHARYA RAMACHARYA v. GOVIND MADHAVA- 

CEAEYA. 76 I.C. 1014=25 Bom. L.R 826= 

A.I R. 1924 Bom. 33. 
An agriculturist is one who earns his liveli- 
hood wholly or principally by agriculture or who 
ordinarily engages personally in agricultural 
labour. (Macleod, C.J. afid Coyaju, J.). D. RUBINE 
V. BALWANTBAI RAMNARAYAN TRIVEDI. 

105 I.C. 795=A.I.R. 1923 Bom. 12. 

The term "Agriculturist,” as defined in S. 2 

includes a person who derives a greater part of the 
income from the fruits of the mango trees, even 
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DEKHAN AGRICULTURISTS’ RELIEF ACT' 
(1879)— S. 2 — Joint family. 

though he bestows no care or attention and labour- 
on them. The test seems to be whether the 
income is derived from the produce of the land 
and not what is tho actual quantum of labour - 
which has to be bestowed in getting in the crop. 
(Macleod. C.J. and Shah, J.). HiralaLRav- 
chand Shah v. Parbhulal Sakhjdas Shah, 

64 I. C. 117 = 46 Bom. 48=23 Bom. L.R. 796= 

A.I.R. 1922 Bom. 146. 

— S. 2 — Applicability. 

The Dekkhan Agriculturists’ Relief Act 

(XVII of 1879) is not applicable to an agriculturist 
who earns his livelihood wholly and principally 
by agriculture in Punjab. (Raymond, A. J. C.). 

Firm of Ayaram Tolabam v. Firm Hitram: 
Bodraj. 66 I. C. 682=16 S.L-R. 76= 

A. I. R. 1921 Sind 82. 
“ S. 2— Assignment and devolution. 

Privileges under the Act are personal — 

They cannot pass by assignment or devolution. 
(Macleod, C. J. and Coyajee, J.). Martand Trim- 
BAK V. AMRITRAO RAGHOJIRAO. 93 I. C. 924= 

49 Bom. 662=27 Bom. L.R. 951 = 
A. 1. R. 1925 Bom. 501. 

— S. 2 — Firm. 

^Definition of “agriculturist" applies to firm • 

only if firm by itself, tenants or servants earns 
livelihood wholly or principally by agriculture, and 
in that case alone it can only be sued at place where 
firm carries on business — Mere fact that partners - 
are agriculturists does not make the firm an agri- 
cultural firm. (Fawcett, J.). Dharamsey KHET- 
SEY V. BaLKRISHNA PANDURANG. 120 I.C. 839 = 

53 Bom. 787=31 Bom. L.R. 984= 
A. I. R. 1929 Bom. 378. 

— S. 2 — Interpretation. 

The definition agriculturist is repugnant to 

the construction of the word ‘person’ as given in • 
General Clauses Act, S. 3 (39) unless it is taken in 
a limited sense regarding agricultural firm. 
(Fawcett, J.). DHARAMSEY KHETSEY v. BALA- 
KRISHNA PaNDURANG. 120 I. C. 839 = 

53 Bom. 787=31 Bom. L. R. 984= 
A. I. R. 1929 Bom. 378. 

** This Act*' means" This Act wholly orin- 

part." 

The words ‘This Act’ in S. 2 mean ‘This Act* 
wholly or in part’ and tho definition of an agricul- 
turist refers to a person of tho requisite agricul- 
tural qualifications within the limits of a district 
or a part thereof to which the Act “wholly or in 
part” may, for the time being, extend. 

In other words it is sufficient to extend S. 2 of 
the Act to particular district in order to bring an 
agriculturist in that district of tho qualifications 
mentioned in the Act within the definition o£' 
agriculturists as given in the section. (44 Bom. 217,. 
Overruled). (Marten, Pratt and Coyajee, JJ.). Gan- 
pat Chandbabhan V. Tulshi Mard Ramchan- 
DBA. 81 I.C. 284=48 Bom. 214= 

26 Bom. L.R. 118=A. I. R. 1924 Bom. 219 (F.B.). 

— S. 2— Joint family. 

Test is to see what is the joint in- 
come of the family derived from. Where some - 
of the defendants (members of the joint family) 
appeared to have been in service, and the 
joint income from the earnings of the father - 
and his sons was derived from their father’s pen-^ 
sion, a certain amount of rent from the theatre 
which had not been very successful and tho annual 
income derived from 14 acres of land assessed al i 
Bb. 29-8 which was found, to be about Rs. 200. 
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AGKICOLTURISTS’ RELIEF ACT 
^jg 79 ^a, 2— Rights of representatiTes. 

H«W, that the defendants were non-agtioul- 
.riuristB. (Macleod, G.J. and Crump, J.). NARAYAN 
BAP0LAL V. SOUNSlNdH GHANSHAM SINGH. 

76 I.C. 659-A.I.R. 1923 Bom. 383. 

S. 2— Rights of represeatatlYes. 

Legal representative of judgment-debtor can 

-plead that he is agriculturist though it is already 
vdeoided that judgment-debtor is not agriculturist. 
A.I.R. 1925 Sind 49 and Second Appeal 21 of 1926 
(Siad),ifel. o». {Barlee, J.C. and Aston, AJ.C.). 
.SHOWSOMAIi V. Jaqatmal TharoomAl. 

118 I.C. 221 = A.I.R. 1930 Sind 16. 
■Legal representatives of judgment-debtor 
. can prove their status of being agriculturists in 
-execution proceedings. {itacUod, C.J . and Coyajee, 
/.). SHIDRAJ V. Renaki. 92 I.C. 654= 

27 Bom. L. R. 1490=A.I.R. 1926 Bom. 140. 

— S. 3“Agticultapi8t. . 

A Jahagirdar relying entirely upon the in- 

-come derived from the assessment which would be 
♦recovered by the village officers from occupants or 
-'tenants is for an agriculturist earning his livelihood 
from agriculture and consequently if a part of bis 
♦income is derived from assessment that is not 
-agricultural income, {ifacleod, C.J". and Shah, /.). 

Mijkund Krishna Govind Krishna v. Mohan- 
‘LAL Pabvathishankar. 83 I.C. 622= 

26 Bom. L. R. 620= A.I.R. 1924 Bom. 514. 
-B. 8— Award. 

■ • “Application to file award is not a suit 
■within S. 9 — Decree is passed on award — Judg- 
onent-debtor cannot plead status as agriculturist 
«in execution. {Fawcett and Madgavhar, JJ.). 
>LAXUAN V. RAMABAI. 99 I.C. 878= 

50 Bom. 236=26 Bom. L R. 736= 
A.I.R. 1926 Bom. 391. 

— S. 3— Ex-parte decree. 

‘-"Where owing to absence of pleas on the part of 
'defendant the Court passes an ex parte decree 
without examining him and the plaintiff under 
^8. 7 and 12, the Court must be deemed to have 
•deoid^ by necessary implication that the defen- 
‘Wnt is not an agriculturist and therefore in execu- 
tion proceedings the defendant cannot plead that he 
was agriculturist at the time of execution of the 
decree. {Rupchand Bilaram, A.J.C.). LAWRENCE 
fhiliiIps & Co. V. M. R. P. Nazareth. 

806=19 B.L.R. 247=A.I.R. 1925 Sind 86. 
B* S^Beyeral defendants. 

Swtion 11 preserves right of plaintiff to select 
Tenue when defendants agrioulturists do not reside 
within jurisdiction of one Court. (PercivaL J. C, 

TAHHiBA o.MAQHANMAL. 
117 I C. 100=28 S.L.R. 86B=A.I.R. 1929 Sind 170. 
~B. 3— Suit, what is. 

“——An application to file a reference under 01 17 
•01 Boh. II, C. P. Code is not a suit and it is doubtful 
an application under clause 20 to file an award 

is a party, can be called 
« suit ; but in any case it is not a suit of the des- 
•«i^on mentioned m S. 8, Ols. (w). (y) or (z) of the 
dgnoultuiists' Relief Aob and the Court can 
^le the award to which an agrioulturiat U apart? 

•ur ^ is o^eated by the 

adjusting aoconnts under 8s. 12 and 

WQ,f.the ^t. (Kennedy, T.O, a,id ifadgavkar, 

iJ: Hotoh4^d balohand u. kishinohand, 

83 LC. 048=17 S.L.R. 178= 
A.I.R. 1024 Sind 23. 
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01. (w), 8,8 »‘6ii a written or un- 
wmtfetfengajpmdnt for tiie paymeirt of money not 


DEKHAN AGRICULTURISTS’ RELIEF ACT 

(1879)— S. 10-A— Object. 

herein provided for’* are wide enough to ® 

case of a surety. Clause (x) does not refer to a 

contract of suretyship whioh falls withm P , 
view of Cl. (w). so suit under S. 11 can be instituted 
in the Court within whose jurisdiction the 
reside. [Percival. J. C. and Rupchand, A.J^h 
TAHILRAM 0. MAGHANMAL. 117 I-O' 1^- 

23 S.L.R. 365= A.I.R. 1929 Sind 170. 

S. 10 -A— Applicability. 

The mere fact that one or more legal repre- 
sentatives of a deceased defendant has the status 
of an agricuiturisc since the death of deceased de- 
fendant or acquired that statue subsequently will 
not oust the jutisdictioa of the High Court in a suit 
whioh is properly instituted. (Asfort, A. J. 0.). 
GANGABAM SAMANDAS u. DEDilALNlHALOaAND. 

116 I.C. 587= A.I.R. 1929 Sind 1^. 

—Section applies only when an agriculturist 
is party to suit. (Macleod, 0. J. and Coyajee, /.). 
JIARTAND TBIMBAK o, AMBITRAO RAGHOJIBAO. 

93 I.C. 924= 27 Bom. L R. 951= 

49 Bom. 662= A.I.R. 1925 Bom. 501. 
To claim the benefit of 8. lO-A it is not neces- 
sary that a person should be an agtiouUurist both 
at the date of the suit and at the date of the trans- 
action. It is enough if he was an agriculturist at 
the date of the transaction. (Fawcett and Patkar, 
JJ.). SOTAN Rahim v . Ranchhodji Mulji. 

101 I.C. 140=51 Bom. 224= 
29 Bom. L.R. 249 = A.I.R. 1927 Bom. 149. 

—Lease for 600 years—Seotion does not apply. 

38B. 18, FoU. {Shah, Ag. C. J. and Crump, J",). 
CHATOEBHAI LALLUBHAI V. MOTEBHAI Bapuji. 

77 I.C. 952=24 Bom. L. R. 1315 = 
A.I.R. 1923 Bom. 146. 

^Section 10-A of the Act applies to every suit 

where an agriculturist is a party and where the 
transaction in issue entered into by such agrioul- 
turisl is of such a nature that the rights and liabi- 
lities of the parties thereunder are triable wholly 
or in part, under Chapter III of the Aot. The seo- 
tion is not restricted to suits of the nature men- 
tioned in S. 3, Cls. (uj), (y) or («) . (Macleod, C.J . and 
Coyajee, J.). HALLAPPA KALLAPPA V. IBARAPA 
Girimallappa. 67 I. G. 844=46 Bom. 843= 
24 Bom. L. R. 408=A.1.R. 1922 Bom. 415. 
— S. lO’A— Applicability of ProYiso. 

Proviso 2— transferee for value 

without notice holding under registered deed exe- 
cuted less than 12 years before suit is not proteot- 
ed. 

Pei Macleod, C.tT.:— The object of the Legislature 
in enacting 8. 10-A was to proteot the mortgagor 
and not the transferee, if the mortgagor was suffi- 
ciently diligent in seeking to redeem the property. 

Per Seaton, J.: — Where S. 10-A applies, S. 41 of 
the Transfer of Property Aot oeases to have any 
application. It is replaced by the 2Dd proviso to 
8. 10-A. If that is not the result, it cannot be con- 
ceived why S. 10-A was ever enacted. (MacUod, 
C.J. and Seaton, J.). Pbanjivendas NABSIDAS 
V. Hzaohand Bahadur. 59 I.O. 418= 

45 Bom. 87=A.I.R. 1921 Bom. 426. 
— S. lO-A— Object. 

The object of S. 10-A of the Dekkhan Agiionl- 
tuiiste’ ^Uef Aot, namely, the decision as to the 
real nature of the transaction by admission of the 
oral evidence whioh otherwise would be ezoluded 
by the ordinary law, whether S. 92 or the like ol 
the Evidence Aot, is to override not merely Evi- 
dence Aet, S. 9^ but also where neoeasary S. 91: 
A.I.B. 1919 P.0. 14, Ref.] 15 Bom. L.B. 565, RuU' 
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dekhan AGRICULTURISTS’ RELIEF ACT 
(1879)— S. 10-A— Object. 

iUadgathar. J.). Basapp.v Gububasappa V 
Tatawa Virupaxappa. 31 Bom.L.R. 1266= 

54 Bom. 30=A.I.R. 1930 Bom. 79. 

Whether S. 10-A which is in the nature of 

adjective law was intended to override the substan- 
tive provisions of the Indian Registration Act and 
the Transfer of Property Act. (Marten. C.J. ayid 
Crump. J,). BADA VAKU ITiKAM v. Bahiru 
Hingd. 105 1.0.754=29 Bom.L.R. 1419 = 

A.I.R. 1927 Bom. 627. 

— S. 10-A — Powers nnder. 

Court can go behind a document and inquire 

into real nature of the transaction. (Marten, C.J. 
and Crump, J.). DaDA Vaku NiKAil v. BAHIBU 
Hingu. 105 I.C. 754=29 Bom. L.R. 1419= 

A. I. R. 1927 Bom. 627. 

Sale or mortage — Court can determine real 

nature of transaction in spite of Evidence Act, 
S. 92. (Kennedy, J.C. and Raymond, A.J.C.). Ham- 
BIBKHAN V. MUEIJMAL. 65 I.C. 356= 

15 S.L.R. 160=A.I.R. 1922 Sind 39. 
— S. 10-A — RetrospectiTO effect. 

Section is retrospective in effect. (Shah and 

Crump, JJ.). Ganpat Chandrabhan r. T. M. 
RAMACHANBBA. 81 I. C. 284 = 48 Bom. 214= 
26 Bom. L.R. 118=A.I.R. 1925 Bom. 112. 
— 8. 10-A — Sale as mortgage. 

Where a transaction is in form a sale between 

an agriculturist, and a purchaser from him, and he 
sues to redeem on the footing that it is in facta 
mortgage, no setting aside of the sale is necessary. 
The plaintiff in fact accepts the transaction as'a 
real transaction but says that it is in fact a mort- 
gage and not a sale. (Shah, Ag. C. J.). Shivba- 
SAPPA Ningapa f. Balapa Basapa. 

81 I.C. 673=25 Bom. L R. 1209= 
A.I.R. 1924 Bom. 172. 
— S. 11 — Charge on property. 

Suit to enforce charge on propertv pledged 

does not fall under Cl. (w), S. 3, but under Cl. (x) 
and Court has jurisdiction even though defendant 
is agriculturist not residing in its jurisdiction. 
(Bangnekar, J.). GULASI HUSAIN LAUJI Sajan 
V. CLARA B’SOUZA. 120 I.C. 834=53 Bom. 819 = 
31 Bom. L.R. 988 = A. I. R. 1929 Bom. 471. 
— B. 12 — Benamidar mortgagee. 

Benamidar can sue on mortgage even in 

cases governed by the Act — Provisions of Section 12 
have to be observed. 4C Cal. 56G (P. C.), Foil. 
(Fawcett and Madgavkar, JJ.). NABAYAN KESHAV 
V. KAJIGULAM. 

91 1. C. 353 = 49 Bom. 832=27 Bom. L. R. 1240= 

A. 1. R. 1926 Bom. 115. 

— 8. 12 — Compromise. 

In a suit falling under S. 12 of the Act, parties 

are not precluded from entering into a compromise 
and the Court before it records it under Civil 
Procedure Code, 0. 23, R. 3 can go into the question 
of snitahility or correctness of the compromise ; 
34 Bom. .502, Not foil.] 35 Bom. 19D, Bel. on. 
(Perctt-al, J. C. and Tyabji, A. J. C.). PESSUMAL v. 
VALOO. 101 I. C. 844=A. I. R. 1927 Sind 197. 

Whore a compromise is entered into and tbe 

defendant admits the whole of the plaintiff’s claim 
and asks the Court to pass a decree in accordance 
with that admission, 0. 23. R. 8 does not oust the 
jurisdiction of the Court. Under S. 12, the Court 
can go behind the transaction, and is not bound to 
pass a decree. (Macleod, C. J. and Shah, J.), GOTU 
RAM RADHA KISHAN V. BARKU DHODU. 

67 I. C. 253=46 Bom. 860=24 Bom. L. R. 88= 

A. I. R. 1922 Bom. 331. 


DEKHAN AGRICULTURIST’S RELIEF ACT* 

(1879)— S. 13— Suit for past claim. 

— S. 12— Taking accounts. 

Mortgagor asking account — Mortgagor is- 

liable to pay sum found due on aooount though, 
larger than sum due in terms of mortgage: 
A.I.R. 1922 Bom. 289; 46 Bom. 384 and 46 Bom. 764; 
A.I.R. 1922 Bom. 201; 67 I.C. 151, OverrnUd. 
(Madgavkar, Patkav and Wild, JJ.). GOPALDAS- 
S.tMBHUDASu. VITHAL MOHANJI. 118 I.C. 689 = 
31 Bom. L. R. 915 = A.I.R. 1929 Bom. 357 (F.B.). 

Where in a suit brought for the recovery of 

the instalments found due under a mortgage in- 
stalment bond the account taken by the Commis- 
sioner under the .Vet, show’cd that the defendant 
owed a far larger amount than that due under the 
bond. 

Held, that a larger amount than found due under' 
the bond itself cannot he granted as a result of 
seeking relief under the Act. (Macleod, C, J.and 
Shah, J,). VlTHALDAS BHAGWANDAS V. MURTAJA 
HUSEIN. 67 I. C. 151 = 24 Bom. L. R. 267= 

46 Bom. 764=A. I. R. 1922 Bom. 201. 
— S. 13 — Absence of data. 

In most cases under the Act some guess-work 

has to be done in drawing up an account under 
S. 13 and if, in the absence of data showing exactly 
how much principal has been received, the Court, 
forms a reasonable estimate from the amount of 
consideration stated in the bond as to the probable 
amount of actual principal, there is no legal, 
objection to that estimate being accepted and acted, 
on. (Macleod, C. J. and Fawcett, J .). KONDAN v. 
INDABCHAND BACHERAJ. 59 I. C. 576= 

45 Bom. 323=A. I. R. 1921 Bom. 393. 
— S. 13 — Applicability. 

——Fresh advances made and bonds taken while 
original mortgage not paid off — S. 18 applies and 
account should be taken as if they all formed one 
entire transaction. (Macleod, C. J. and Fawcett, J.). 
Gurunath Keshav V. Sauashiv Balkrishna. 
59 I. C. 217 = 45 Bom. 216=A. I. R. 1921 Bom. 261. 
— S. 13 — Calculation of accounts. 

Under S. 18 the Court ought to take accounts 

from the very beginning of the transactions not- 
withstanding any statement or settlement of ac- 
count or any contract purporting to close the 
previous dealings and create anew obligation, and' 
the aggregate of the interest on taking accounts, 
should not exceed the amount due on the princi- 
pal account. (Patkar and Baker, JJ.). Annabfiat 
V. SHIVAPPA. 110 I.C. 269=52 Bom. 376 = 

30 Bom. L.R. 530=A.I.R. 1928 Bom. 232. 
— S. 13— Effect on decree. 

Mortgage— Accounts showing larger amount 

due than the Bond amount — No decree can be 
given for more than the bond amount. (Macleod, 
C.J. and Shah, J.). RAGRUNATH SHIVAJI KUL- 

karni i>. Ramchandra Narayan Joshi. 

64 I C. 928 = 46 Bom. 384=23 Bom.L.R. 1098= 

A.I.R. 1922 Bom. 289. 
— S. 13 — Mortgagee in possession. 

Transfer of Property Act, S. 60 — Mortgage- 

money payable after 21 years — If money is not so- 
paid, mortgagee to continue in possession and" 
develop land by crops — There is no clog on redemp- 
tion— Proper relief is under S. 13. (Heaton, Ag. C.J. 
and Crump, J.). GENU TUKARAM TAPKIR v. 
Narayan. 59 I.C. 258=45 Bom. 117= 

A.I.R. 1921 Bom. 51. 

— S. 13 — Sait for past claim. 

j-Civil P.C., 0. 2, R. 2 — Three mortgagee- 

forming same transaction — Plaintiff suing on ona . 
only cannot subsequently sue on the othoxSv- 
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DBKHIN IGRICUIiTUHISTS’ RELIEF ACT 
(j879j_8. 13— Trading transactions. 

iMaeUod, C.J. and Htaton, J.). DALUCHAND BALA- 
BAM MABWADI V. APPI KOM K^ma Saste. 

59 I.C. 347=49 Bom. 56=A.I.R. 1921 Bom. 282. 

18— Trading transactions, 
jt appears Inequitable but it is the law, that 
if the defendants are agrxculturhts, the accounts 
even though they relate to trading transactions 
must betaken under the Act. {hlacleod, CJ.and 

SitaK J.)- Naeayan Laxman Aghabkar V. 
CHAPSI DOSA. 64 I C. 1002=46 Bom. 419— 

23 Bom. L.R. 1186=A.I.R. 1922 Bom. 168. 

—8. 15— Applicability. 

——Under thd provisions of S, 16“B» instalmeiits 
cannot be granted under a decree to a person who 
at the time the decree was passed was not but has 
since become, an agriculturist, (ifacleod, C. J. and 
Coyajee, J.). DEVU JETIRAM GUJAB v. REVAPPA 
BaTAPPA SHINTRE. 67 I.C. 840 = 

24 Bom. L.R. 370=46 Bom. 964= 
A. l.R. 1922 Bom. 220. 

— S. 16«B— Assertion of right. 

Defendant can prove bis status in execution 
proceedings even though he has not done so in 
previous executions. A. l.R. 1924 Bom. 305, Appl. 
{MacUod, C. J. and Coyajee, J.). NARAYAN v. 
Dhando. 94 I.C. 76=28 Bom. L.R. 305= 

A.l.R. 1926 Bom. 246. 

— S. i5-B— Consent decree. 

Consent decree ordering payment in one 

snm cannot be altered making the sum payable by 
instalments on the application of one of the parties. 
44 Bom. 544, Expl.] 37 Bom. 614, Ref.[ifacleod, C.J. 
and Shah, J.). BADHAN BALAKBISHNA V. APPAJI 
VENKATBSH. 62 I.C. 634=45 Bom. 1123 = 

23 Bom. L.R. 503=A.I.R. 1921 Bom. 398. 

Section 16-B does not make any exception in 

Case of consent decrees. The fact that the decree is a 
consent decree should not be held to limit tho 
powers of the Court. It is open to the Court in 
proper cases even when the decree is a consent 
decree to substitute system of instalments under 
S. 15*B to direct sale. (16 Bom. L. R. 668, JDist. 
from). But it is not open to the Executing Court 
to reduce the aotual amount payable under the 
decree or the rate of interest, if such is awarded in 
the decree. What is open to it to do is to direct 
that the decretal amount he paid in instalments 
instead of being recovered immediately by sale. 
Those instalments must be calculated at such a rate 
that they would enable the capital and interest pay- 
able under the decree to be paid off in full during 
the period settled for the payment of instalments. 
(Kennedy^ J. C. and Madgavkar, A. J. C.). SANGAT- 
MAL Lil/ABAM v. JAN MAHOMED GULAM KHAN. 
79 I.C. 353= 16 S.L.R. 260=A.I.R. 1921 Bind 102. 
—8. Id'B— Bx-parte decree. 

——In execution proceedings of an ex parte decree 
defendant can show that he was an agriculturist at 
the date of the decree and claim instalments under 
8. 15-B. {Mackod, C.J. and Crump, J.). RUDRAPPA 
SANVmAPPAu. OEANBASAPPA MALLAPPA. 

80 I.0. 162=26 Bom. L.R. 153= 

o <bT 1 J u 

— S. IB-B^Final decbee. 

• A decree made under the provisions of 8. 16-B 

Of the Deccan Agriculturists* Relief Act, whether 
for redemption, foreoloshre or sale is not a preli- 
tniiraty decree and therefore need not he made final. 

B. 761 ; 40 B. 492, Folh '{Shah and Crump, JJX 
BUUTA 7AIBAM V. SUKLAL MoTlOHAND. 

Bom. L. R. 1214= 
wiu mi .8.1.; 1924 Bom. 169, 
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dekhan AGBICDLTDEISTB’ relief act 

(1879)— s. 21— Raising of Plea. 

—8. 15-B— Limitation. , 

The time fixed for the payment of the instal 

ments under an instalment decree which is con- 
firmed by the appellate Court should be allowed 
from the date of the confirmation 
Limitation for an application under S. 15-B ot tne 
Act with reference to each instalment should be 
counted from the date when it is payable under 
the above calculation. {Shah, Ag. C. J. ana 
Kincaid, J.). DARUBHAI MITHABHAI v. BECHAR 
DESAi. 86 I.C. 894=27 Bom. L. R. 196= 

49 Bom. 305= A.l.R. 1925 Bom. 270. 
— S. 15-D— Condition precedent. 

A suit under S. 15-D. will only lie on the 

presumption that there was a mortgage in existence 
by an agriculturist and an issue whether or not 
mortgage was in existence could not be entertained 
in a suit under the section. [Macleod, C.J. and 
Shah, J.). Kbisbnaji Sonaji v. SADANAND 
MahADEO. 80 I.C. 763=26 Bom. L. R. 341=: 

A. I. R. 1924 Bom. 417. 

— S. 15-D— Effect of sale. 

An agriculturist mortgagor who has sold 

his equity of redemption is not an “agriculturist 
whose property is mortgaged” within S. IS-D and 
therefore his suit for a mortgage account is not 
maintainable, nor can such a suit be said to be one 
under S. 16. {Fawcett, Ag. C.J. and Mirea, J.). 
JANKIBAI KESHAV BANDEKAB V. RAMCHANDRA 
JAIRAM BADELE, 119 I.C. 46= 

30 Bora. L. R. 1148= A. I. R. 1928 Bom. 475. 
— S- 15-D — Purchaser from mortgagor. 

I In all cases where the mortgage-money is 
paid off by a person who is interested in the equity 
of redemption (purchaser from some co-mortgagors), 
there can be no question of his acquiring the 
rights of the mortgagee and being liable to be 
redeemed by the other co-mortgagors. The mort- 
gage can only be redeemed once. A suit for 
accounts by such co- mortgagors under S. 15-D of 
the Dekkhan Agriculturists’ Relief Act will not lie. 
Their remedy would be a suit for partition and pos- 
session of share on paying their quota of the redemp- 
tion money. 40 Bom. 646; A.l.R 1926 Bom. 493, 
Diet.; 26 Bom. 600, Bel. on. (Bafcer, J*.). SHANKAR 

mahadev Jadhav v. Bhikaji ramohandra 

GHANEKAR. 116 I.C. 225=31 Bom. L.R. 129 = 

53 Bom. 353= A.l.R. 1929 Bom. 139. 

—8. 20 — Agpionlturist after decree. 

Where the defendant is not an agriculturist 

at the date of the decree he cannot olaim benefit of 
S. 20 if he becomes an agrioulturist subsequently. 
{Shah, Ag. G. J. arid Crump, J,). ilDLJI PURU- 
SHOTTAM THAKKAR V. GOVBRDHANDAS TrIBHU- 
WANDAS. 76 I. C. 148=24 Bom. L. R. 1291= 

A. I. R. 1923 Bom. 36. 
~S. 21— Plea when available. 

A person is exempt under 8. 21 if he is 

an agriculturist at the time of the arrest. 
A. I. R. 1923 Bom. 86, Dist. {Macleod. C. J. and 
Coyajee, J.). HiRA v. DAULA. 95 I. C. 259= 

28 Boro. L. R. 839=A.I.R. 1926 Bom. 287. 
— B. 21— Raising of plea. 

The material date for the determination of 

the status under 8. 21 is the date of the attempted 
arrest. But by reason of the definition of “agri- 
oulturist ” in S, 2 (2) that determination may also 
import the determination of the status at the date 
when the liability arose. Where no question of 
jurisdiotion is involved the mere failure to appear 
and urge the status at the hearing of suit does 
liot preclude the defendant from urging that he 4a 
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DEEHAN AGRICULTURISTS' RELIEF ACT 
(1879)— S. 21— Raising of plea. 

an agriculturist at the date of the arrest or impri- 
sonment, and for the purpose of that plea he is not 
debarred from urging, if necessarj, that he was an 
agriculturist at the date of the decree. 

The words “passed, whether before or after the 
Act comes into force," were added merely to make 
the Act retrospective, and. thus, to avoid the deci- 
sion in Dipchand v. Gokaldas, 4 Bom. 363 (F. B.). 
{Case-law discussed). {Marten, C. J., Crump and 
Patkar, JJ.). MANEKLAL Girdhablal V. 
Mahipatbam JIansukhram. 103 I. C. 898=S 

51 Bom. 454=29 Bom. L. R. 1109 = 
A.I.R. 1927 Bom. 492 (F. B.). 

The status of an agriculturist can be pleaded 

in execution proceedings by a judgment-debtor ar- 
rested in execution of the decree. A.I.R. 1923 Bom. 
36, Expl. {Macleod, C. J. and Coyajee, J.). AM- 
BANNAv. KALLAPPA. 96 I.C. 309 = 50 Bom. 239 = 
28 Bom. L. R. S67 = A. I. R. 1926 Bom. 327. 
— S. 22— AgricultuFlst after decree. 

Judgment-debtor not agriculturist at trial of 

suit — Acquiring that status since passing of decree 
— He gets benefit of S. 22 at execution proceedings. 
A. I. R. 1927 Bom. 492 (F. B.), Bel. on : 
A. I. R. 1925 Sind 86, Expl. {Percival. J. C., and 
Bupchand, A.J.C.). KODUMAL v. BULCHAND. 

119 I.C. 543= A. I. R. 1929 Sind 209. 

— B. 22 — “ Agrlcalturist " meaning. 

“Agriculturist" means agriculturist at the 

date of attachment or sale. {Percival, J.C. and 
Bupchand, A.J.C.). Koddmal v. Bulohand. 

119 I.C. 543=A.I.R. 1929 Sind 209* 
— S. 22— Appeal. 

Order xmder S. 22 falls under S. 47, Civil 

P. C. — Appeal lies. {Fawcett, J. C. and Baymond, 
A.J.C.). Choitaram Kalindas V. Lalbux. 

63 I.C. 310=15 S L.R. 47=A.I.R. 1921 Sind 29. 
— S. 22 — Applicability. 

The Court has no jurisdiction to direct the 

Collector to take possession of the immovable pro- 
perty falling into the hands of the heirs of the judg- 
ment -debtor for it would be entirely contrary to 
all canons of construction to read into the section 
“or his heirs" after the words “judgment-debtor"; 
A.I.R. 1923 Bom. 190, Foil.: 15S.L.R. 47, Not foil.; 
24 Bom. L.R. 749 and 53 Bom. i6d, Bef. {Patkar 
afid Baker, JJ.). Mathubadas Tuljabaji v. 
Mahadu MABUTI KAVDE. 32 Bom. L.R. 320= 

A.I.R. 1930 Bom. 238. 
— A Courtis not justified in saying that because a 
warrant under S. 386, sub-S. (3), Criminal P.C., is 
to be deemed a decree, therefore the exceptional pro- 
visions of S. 22 must be held applicable to such a 
warrant. 87 Bom. 614; 8 Bom. 20, Bel. on’, 14 S.L.R. 
217, Appr. {Fawcett and Madgavkar,JJ.). COLLEC- 
TOR OP Sataba V. Mahadu. 99 I.C. 310= 

28 Bom. L.R. 1231=50 Bom. 844= 

A I R. 1926 Bom. 582. 
—In the case of the death of a judgment-debtor who 
was an agriculturist, his property in the hands of 
his heirs could not be taken possession of by the 
Collector under the directions of the Court, as that 
has not been specifically stated in the second para 
of 8. 22. {Macleod, C.J. and Crump, J.). HlBA- 
OHAND MOTICHAND V. HANSABAI GANPAT RAO. 

72 I.C. 62=25 Bom. L.R. 76=47 Bom. 827 = 

A.I.R. 1923 Bom. 190. 

The immovable property of an agriculturist 

is under the provisions of S. 22 immune from 
attachment and sale in execution of a money decree 
gaainst him. The immunity, however, ceases when 
the property descends on his death to bis legal 


DEKHAN AGRICULTURISTS’ RELIEF ACT 
(1879) — S. 21 — Validity of award. 

representatives who are not themselves agricul- 
turists. {Macleod, C. J. and Shah, J.). Mabdti 
Bab.ui TOTRE V. Martand narayan Kulkarni. 
69 I. C. 175=24 Bom. L. R. 749=47 Bom. 44= 

A. I.R. 1922 Bom. 213. 

— S. 22— Award. 

■ Section 15 of the Arbitration Act makes an 
award directly enforceable as a decree of Court, and 
therefore an application to execute the award is 
not an application in execution of an order 
within S. 22 of the Act. {Fawcett, J. C. and 
Kennedy, A.J.C.). Udhav DAS v. Ukamal PATA- 
MAL. 60 I. C. 942=14 S.L.R. 217. 

— S. 22 — Crops. 

— ^ Crops grown on judgment-debtor’s lands after 

his death by his legal representatives cannot be 
attached. (Fawcett, J. C. and Baymond, A. J . C.), 
Choithram Kalindas v. lalbux. 

63 I. C. 310 = 15 S. L. R. 47= 
A. I. R. 1921 Sind 29. 
— S. 22— Management by Collector. 

Inability to lease by Collector under a previ- 
ous execution application long time ago is no bar to 
appoint Collector under another execution applica- 
tion. (Fawcett, J.C. and Baymond, A.J.C.). OHOITH- 
RAM KALINDAS v. LALBu'x. 

63 I. C. 310 = 15 S. L. R. 47= 
A. I. R. 1921 Sind 29. 

Civil P.C., S. 50 — Collector can be appointed 

to manage the property of the judgment-debtor in 
the hands of his legal representatives after his 
death, {Fawcett, J. C. and Baymond, A. J. C.), 
Choithbam kalindas V. Lalbux . 

63 I. C. 310=15 S. L. R. 47 = 
A. I. R. 1921 Sind 29. 
— S. 22 — Uahomedan Agriculturist. 

The immovable property of a Mohamadan 

agriculturist which is not liable to attachment 
under S. 22, Dekkan Agriculturists’ Relief Act does 
not become attachable when it comes to the hands 
of his heirs by devolution and the heirs are them- 
selves agriculturists. {Fawcett, J.C. and Baymond, 
A.J.C.). Choithbam Kalindas v. Lalbux. 

63 I.C. 310=15 S. L. R. 47= A.I.R. 1921 Sind 29. 
— S. 22— Raising of plea. 

An agriculturist can plead exemption in exe- 
cution from attachment although the decree was 
not passed against him as an agriculturist, and 
even though it might have been decided in the suit 
that at the time the decree was passed he was not 
an agriculturist. A. I. R. 1923 Bom. 36, Diet. 
{Macleod, C .J . and Coyajee, J".). BALAKBISHNA v. 
Sarufchand. 95 I.C. 1017=28 Bom. L. R. 686= 

A.I.R. 1926 Bom. 389. 

— S. 22 — Rent of land. 

Civil P.C.,S. 53— Decree against Hindu father 

— Although lands inherited by agriculturist son 
cannot be attached, the rents thereof are liable to 
attachment for satisfaction of the decree to extent 
of property inherited. 8 Bom. 220; 9 B.H.C.R. 116 
and 2 W.R. 296, Bel. on. {Patkar and Murphy, JJ.)* 

Anant govind Jog v. Tukabam Kubhaba 
ShindE. 119 I.C. 179=31 Bom. L.R. 442= 

63 Bom. 463= A.I.R. 1929 Bom. 233. 

— S. 43 — Validity of award. 

' Parties orally agreeing to conciliator acting 
as arbitrator — Award in writing by conciliator— 
Award is not invalid though the agreement to refer 
is not in writing. (Shah, Ag. C. J. and Crump, J.). 
SAKHARAU MARUTI V. RAJMAL GlRDHARILAL. 

79 I.C. 179=26 Bom. L. R. 62= 
47 Bom. 298=A.LR. 1923 Bom. 173. 
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DBKHAN AGRICULTURISTS' RELIEF ACT 
(1879) “S. 44 — Want of sanction. 

44— Want of sanction. 

—Where an award passed by the conciliator on 
A reference made to him by the parties, is not sano* 
ttioned by the Court under S. 44, the award is in- 
•valid and cannot be sued upon. Without the sane- 
•tion of the Court anything done by the conciliator 
■would have no final effect. Non-compliance with 
the procedure laid down in 8. 44 would be fatal to the 
•suit. {Shah, Ag. C.J. and Crump, /.). Sakharam 
MABUTI t>. EAJMAL GIRDHARILAL. 79 I.C. 179= 

25 Bom. L.R. 52=47 Bom. 298= 
A.I.R. 1923 Bom. 173. 
— S. 53— Additional evidence. 

. The mere faot that S. 53 of Act does not give 
the District Judge express power to call for addi- 
tional evidence such asan appellate Court has under 
0. 41, R. 28, Civil P.C., is not a eufl&cient basis for 
holdingthat the District Judge in his levisional 
jurisdiction has no such power. However, his 
sevisionary powers under S. 53 depend upon satis- 
fying himself that a particular finding of the Sub* 
.ordinate Judge is one wherein there appears to have 
•been a failure of justice. 19 Bom. 116 (F. B.) and 
19 Bom, 286, Rel. on ; 15 Bom. 650, Dist. {Fawcett 
and Mirea, JJ.). RAOJI BHOGU t». RAGHUNATH. 

109 LG. 711=52 Bom. 349=30 Bom.L.R. 495= 

A.I.R. 1928 Bom. 187. 

— S. 63-A— Appearance before Sab-Registrar. 

An agriculturist executed and registered a 

.compulsorily registrable document before the Sub- 
Registrar under S. 68’A. The vahivatdar who was 
the representative of the three executees signed 
4he declaration required under R. 23 under S. 61. 

Held, that all the three persons were not bound 
»to appear before the Sub- Registrar and hence the 
eregistration was valid, {idacleod, C.J. and Crump, 
-I.). SHBIPATI LAXMAN V. BALWANTRAO 
Krishna. 80 1.0. 274=26 Bom. L.R. 149= 

„ A.I.R. 1924 Bom. 345. 

63a-;7AppUoabIUty. 

Section applies also to person holding power 
from agriculturist to execute doouments. 
A^acUod, OJ . and Coyajee, J.). Bhaqu w. Nara- 

94. l.O. 658=28 Bom.L.R. 428= 
a . A.I.R. 1926 Bom. 337. 

“B. 71— Award. 

,^®®^ion 71 is not eonoemed with a decree 
;^Med^on an award. {Kincaid, J.O, and Kennedy, 

> SAJHBO 0. Ohanqomal. 

63 I.C. 238=15 S.L.R. 77= 
—■71 n . A.LR. 1921 Sind 10. 

a.i71 -:^noertified compFomise. 

Compromise out of 

mnint /I# -5® f>ut may be examined from 

^nofctftnli^ Compromise not 

Court will not bind the minor. 

KAENASHANKAR. 

02 I.C. 219=45 Bom. 1128=23 Bom.L.R. 473= 
AIELAT, A.I.R. 1921 Bom. 142. 

See fl) Acqtjiesobnoh. 

(21 Evidbnob Act, s. us. 

81 Limitation AOT, 8. 6. 

W SPBOIPIO RHIiIbji A OT fl 99 

MLHI laws act (7 of IWB) ’ 

tZ Hieope. * 

^jWmi„Ito»mu)tbo rafdto .hsTO »utomati<»lly 




DIGWARI 

Bhide, JJ.). RAtLI BROTHERS OP KARACHI t». 
PUNJAB NATIONAL BANK LTD. n«A 

A.I.R. 1930 Lah. 990. 

DELIVERY. 

See (1) Contract Act, S. 108. 

(2) mahomedan law— Gift, 

(3) RAILWAYS ACT, 8. 72. 

(4) T. P. ACT.iS. 122. 

DEMOLITION OF BUILDING. 

See (1) ACQUIESCENCE. 

(2) Municipal acts. 

DEMONSTRATIVE LEGACY. 

See (1) Hindu law— Will. 

(2) Will. 

DENIAL OF TITLE. 

See T. P. Act, S. 111. 

DEPOSIT. 

See (1) C. P. Code, 0. 21, Rr. 84 AND 89. 

(2) CONTEACT-ACT, S. 73. 

(3) T. P. ACT, S. 83. 

DEPOSITION. 

See Evidence. 

DEPOSIT OF TITLE DEEDS. 

See T. P. Act, S. 69. 

DEPOSITORY. 

See Limitation Act, Art. 145. 

DESAI INAM. 

See GRANT-INAM. 

DESCENDANTS. 

See (1) HINDU LAW— SUCCESSION. 

(2) MAHOUEDAN LAW— SUCCESSION. 

DESCRIPTION OF PARTY TO SUIT. 

See 0. P. CODE, 0. 1, R. 10. 

DESCRIPTION OF WITNESS. 

See EVIDENCE. 

DESHGAT YATAN. 

See (1) BOMBAY VATAN ACT. 

(2) 0. P. CODE, S. 60. 

(8) GRANT. 

DETENTION IN CUSTODY. 

See (1) Cr. P. 0., S. 344. 

(2) CRIMINAL Trial. 

DETENTION OF ACCUSED BY POLICE. 

See (1) Cr. P. 0., S. 844. 

(2) Criminal Trial. 

DETERMINATION OF TENANCY. 

See (1) LANDLORD AND TENANT. 

(2) LEASE. 

(3) T. P. ACT, Ss. 105, 117. 

DETASTAYIT. 

See (1) EXECUTOR. 

(2) PROBATE AND ADMINISTRATION AOT, 
8. 146. 

DEYASTHAN. 

See Hindu Law— Religious endowment. 
DHARMA. 

See (1) Hindu Law— Religious Endow- 
ment. 

(2) mahombdan Law— Religious En-* 

DOWMBNT. 

(3) Trust. 

(4) Trusts Act. 

DHARMADA. 

See Hindu Law— Will. 

DHARHAEARTA. 

See Hindu law— Religious Endowment. 

DICTA. 

Nw pbaotiob— Precedent. 

DIGWARI. 

See LAND Tenure. 
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DILUYION. 

See (1) Alluvion and Dilution. 

(2) Bengal alluvion and Dilution 

Regulation (XI of 1825.) 

(3) Riparian Rights. 

DIRECTORS. 

See (1) COMPANY— Directors. 
DISAFFECTION. 

See Penal Code, S. 124-A. 
DISAPPEARANCE. 

See Evidence act, Ss. 107 and io8. 
DISCHARGE. 

See (1^ Criminal Trial. 

(2) Cb. p. Code, Ss. 209. 254. 

(3) evidence Act, Ss. 102, 103 and 114. 

DISCHARGE OF ACCUSED. 

See CR. P. C., S. 253. 

DISCIPLINARY JURISDICTION. 

See (1) Contempt. 

(2) Legal Practitioner. 

(3) Legal Practitioner’s Act. 

(4) Letters Patent. 

DISCONTINUANCE OF POSSESSION. 

See (1) adverse Possession. 

(2) limitation act, art. 142. 

DISCOYERY. 

See C. P. Code, 0. 11. 

DISCRETION. 

See (1) Practice. 

(2) Sp. Rel. act, S. 22. 

DISCRETIONARY RELIEFS. 

See Sp. Rel. Act. S. 42. 

DISHONEST INTENTION. 

See (1) EVIDENCE. 

(2) Evidence act, Ss. 14 and 15. 

DISHONESTY. 

See Penal Code. 

DISHONOUR— HUNDI. 

See NEG. InsTR. ACT, SS. 91—98. 

DISMISSAL FOR DEFAULT. 

See C. P. Code, 0. 9, R. 8. 

DISMISSAL FROM SERYICE. 

See Master and Servant. 

DISMISSAL OF COMPLAINT. 

See Cr. P. C.. Ss. 203. 247. 

DISMISSAL OF SUIT. 

See C. P. Code, 0. 9, R. 8. 

DISPOSAL. 

See Penal Code, S. 372. 

Of Dead Body. 

See Penal Code, S. 318. 

Of Property. 

See CR. P. C., S. 517. 

DISPOSSESSION. 

See (1) adverse Possession. 

(2) Limitation act, arts. 142—144. 

DISPUTE AS TO POSSESSION OF IMMOVABLE 
PROPERTY. 

See Cr. P. C.. Ss. 144—147. 
DISQUALIFICATION. 

See Hindu Lam”— Succession. 

■ —To give Evidence. 

See Evidence act, S. 118. 

DISQUALIFICATION OF MAGISTRATE. 

See Penal Code, Ss. 526—628. 

DISQUALIFIED HEIR. 

See Hindu Law— Succession. 

DISSOLUTION 0? MARRIAGE. 

See (1) Divot'.ce Act. 

(2) HiN'jULAW— T klABRIAGD— (<j) DISSOLU- 
TION. (b) Divorce. 

(8) Mahomedan Law— Divorcb. 


DIVORCE ACT (1869) (As Amended by Act 2S 
of 1926)— Foreigner. 

DISSOLUTION OF PARTNERSHIP. 

See (1) Contract act, Ch. XI. 

(2) Partnership. 

DISTANT KINDRED. 

See ^lAHOMEDAN LAW, SUCCESSION. 

DISTINCT OFFENCES. 

See Cr. P. C., Ss. 35. 233. 

Magistrate— Revision by. 

See Cr. P. C., S. 43S. 

DISTINCT SUBJECTS 
See Court Fees act, S. 17. 

DISTRAINT. 

See (1) B.T. Act. 

(2) dekkhan agriculturists’ Rel. Act- 

(3) Landlord and Tenant. 

(4) I^r.ADRAS estates LAND ACT. 

DISTRESS. 

See (1) B.T. ACT. 

(2) Dekkhan Agriculturists’ Rel. Act- 

(3) Landlord and Tenant. 

(4) Madras Estates land act. 

DISTRICT BOARDS ACTS. 

See Local acts. 

DISTRICT MUNICIPAL ACTS. 

See Local acts. 

DIVERSION. 

See (1) Easements. 

(2) Easements act. 

DIVESTING OF ESTATE. 

.See Hindu Law— Adoption-Succession. 
DIVISION. 

See Hindu law— Joint Family— Partition- 
DIYORCE. 

See (1) Divorce act. 

(2) Husband and Wipe. 

(3) Restitution of Conjugal Rights. 

DIVORCE ACT (4 of 1869)— (As Amended by- 
Act 25 of 1926). 

— Burden of Proof. 

The entire burden of proving that the peti- 
tioner had changed his domicile lies on him: Winans- 
V. Attorney-General, {190i) A.C.2S7, Foil. (Rankin, 
C.J. and page, J.). LINTON v. GuDERJAN. 

120 I.C. 801=56 Cal.530=A.I.R. 1929 Cal. 599- 
— Foreigner. 

Jurisdiction — Foreigner can be made co- 
respondent. (Marten, J.). MRS. ROSE HILL v, 
Mr. LUKE C. Hill. 73 I.C. 304=25 Bom.L.R.289 = 

47 Bom. 657 = A.I.R. 1923 Bora. 284. 

■ ■ As under the Indian Divorce Act (1669)' 
amended by Act (25 of 1926), the Courts in India 
cannot pass a decree for divorce in cases of persons 
resident in India but not domiciled therein, and ns- 
the Indian and Colonial Divorce Jurisdiction Act 
passed by the British Parliament in 1926 validntea 
only decrees passed and confirmed under the Indian 
Divorce Act prior to 15th December, 1926, the 
Indian Courts cannot confirm, after the passing of 
the English statute and the amendment of the 
Indian Act, where the parties are residents in 
India but domiciled in England, a decree nisi- 
though the decree nisi may have been passed prior 
to the passing of the English statute. A decree of' 
dissolution of marriage confirmed or made absolute 
after 25th March, 1926, the date when the amend- 
ment of the Indian Act came into force, would be a 
nullity, as the order of confirming or making ab- 
solute is itself a decree of dissolution, and the- 
making of it is prohibited by the Indian^ Act of 
1926 in cases where the parties to the marriage ar© 
not domiciled in India at the date of presentation, 
of the petition. As such a decree cannot he made- 
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OlVOBCB ACT (1869 )— (Ab Amended by Act 
28 of 1926)— Proof of adultery. 

under the provisions of the Indian Divorce Act, as 
amended by Act No. 26 of 1926, it -would not be 
tendered valid by S. 8, Indian and Colonial Divorce 
Jurisdiction Act. {Sho,diIj<il, C.J.nnd Btoadway 
end Fforde, JJ.). Mrs. LYDIA AGNES WALLER 
V. SAMUEL JAMES WALLER. 110 I.C. 706 = 

10 Lah. 64=30 P.L.R. 250= 
A.l.R. 1928 Lah. 557. 


—Proof of adultery. . 

Where adultery -with a named person is alleg- 
ed but not proved the divorce petition must be dis- 
missed. Mere submission by the wife that she 
had become pregnant by some unknown person and 
had miscarriage would not furnish her ground for 
divorce. Every petition under the Act must con- 
tain an allegation that the parties are domiciled in 
British India. 

Per 3farfcn, y.— Spouses can deny sexual inter- 
course even when living together but such evidence 
must be scrutinised with great care. Where a peti- 
tion for divorce alleges adultery with a named per- 
son and also with person or persons unknown, 
leave to dispesse with the named co-respondent 
must first be given by the Court before grant of 
relief. (MacUod, C.J., Shah and Marten, JJ.). 

W. K. HBWSON V. ETHEL M. Hewson. 

85 I.C. 774=26 Bom. L.R. 467= 
A.l.R. 1924 Bom. 397. 


—Whether ultra vires. 

—The Act is net ultra vires of the Indian Legislature. 
Keyes v. Keyes, 1921 P. D. *lQ^,dissented from. The 
fact that the Parliament decided to legislate and 
got the Indian Divorces (Validity) Act (11 and 12 
Geo. V., c. 18) enacted in order to validate the 
decrees granted in the past cannot be construed as 
implying an approval of the dictum in the judg- 
ment in Keyes v. Keyes, 1921 P, D. 204. {Shadi 
Lal,G. J. Scott Smithy Le Bossignal, Harrison and 
Fforde, JJ.). Lee v. Lee. 81 I.C. 686= 

S Lah. U7=A.I.R. 1924 Lah. S13 (F.B.). 

' '“Act is not ultra vires of the Indian Legisla- 
ture. [MacUod, C. J., Marten and Crump, JJ.). 

Alfred Wilkinson v. Grace Wilkinson 

77 I.O. 654=26 Bom. L.R. 943= 
47 Bom. 843= A.l.R. 1928 Bom. 321 (F.B.). 
— S. 2-^haDge of domicile. 

— I -Domicile— Change of domicile means deter- 
minafaon to make alleged domicile home, with clear 
intention of settling there and ending his days 
oQ?”iT ^^^orney General, (1904) A.C. 

GddebiaI*^”^*”’ 

-s" 192® Cal. 599. 

Sehicabe, C. J .—Although a -person is ex* 

to which 

Belongs he does not thereby cease to profess 

attestion of professiL oi 
Ctostianity is a^qi^stion.of his own action and 
not the action of his Church. (Schmahe C t 
Old^ld and Baviesam, JJ.), PAKKIAM SOLOMAN 

PiM'Ai M I.O. 17=46 Had. 839^ 
33 M.L.T. 231= A.l.R. 1924 Mad. 18= 

-S. 2-Different religion 

ft ^ 

oontai^ii 

ijofesa 


DIVORCE ACT (1869)— (As Amended by Act 
25 of 1926)— S. 2— ‘Or respondent’. 

Christian religion and did not require that both 
parties should do so* The Bombay High 
has, therefore, jurisdiction to entertain a suit for' 
restitution of conjugal rights instituted by a lady, 
who is a Russian and a Christian, against her- 
husband who is a Farsi: 38 Bom. 125 j 20 I.O. 
m. Overruled-, 6 M.I.A. 348 (P.O.), Dist.-,Cheitiy. 
Chetti, (1909) P. 67, Bel. on] Other cases, Bef. 
{Marten, C.J., Mir za and Broomfield, JJ.). NinA. 
Dalal V. MEEWANJI PHEEOZSHAW DALAL. 

32 Bom. L.R. 1046= A.l.R. 1930 Bom. 388(P.B.). 
— S. 2— Finding. 

Specific findings of material facts showing: 

case to fall under S. 2 are necessary. (Sand^son, 
C.J., Newbould and Bankin, JJ.). W. H. ThomAS- 
V. MRS, THOMAS. 86 I.C. 1018=52 Cal. 379= 
29 C.W.N. 350=A.I.R. 1925 Cal. 585 (F.B.). 
—S. 2— Jurisdiction. 

Domicile in India at time of petition is- 

essential for granting jurisdiction. (J?ankin, C. J, 
andFage, J.). LINTON v. GDDEEJAN, 

120 I. G. 601 = 56 Cai. 530= 
A.l.R. 1929 Cal. 599. 

The Indian Courts have no power to dissolve- 

marriage of persons who are not domiciled in India- 
and resident in India at the time of bringing the 
petition. A.l.R, 1929 Lah. 419, Bef. {ShudiLal, C. J . 
and Broadway and Fforde, JJ.). J. W. PtaTT 
Sergeant v. Mrs. M. G. pyatt. ii5 I.C 851= 

30 P. L. R. 272=A.I.R. 1929 Lah. 555. 

Residence is enough and domicile is not- 

essential to confer jurisdiction — Jurisdiction is not. 
beyond Indian Councils Act (1861), S. 22. 

Keyes v. Keyes, (1921) P. 204, not foil. The Court 
is bo-und to pass a decree in such oases though it. 
may not have any effect beyond British India.. 
Giordono v. Giordano, 40 Cal. 215, Foil. {Gregory, J.).. 
ISHABANiNiRUPOM Devi u. Victor Nitendra 
Narain. 53 Cal. 282=A.1.R. 192&Cal. 871. 

Mere residence confers jurisdiction on Court,. 

to dissolve marriage. 

The residence however as contemplated by the- 
Statute means ordinary residence and not a mere 
temporary presence in a country such as that of a 
traveller, and such residence must be bona fide- 
residence and not one acquire! for a fraudulent or 
collusive purpose. The word “resides” in S. 2 is- 
used in its ordinary sense and is not intended to 
mean “is domiciled.” {Shadi Lai, C. J., Scott 
Smith, Le Bossignol, Harrison and Fforde,[ JJ.). 
LEE V. Lee. 81 1. G. 686=5 Lah. 147= 

A. I. R. 1924 Lah. 513 (F.B.). 

Courts in India are not empowered to decree- 

dissolution of the marriage between persons not 
domiciled within their jurisdiction. The provi- 
sions of S. 2 as to residence, no , doubt apply to- 
eases when the parties are domiciled in India, but.^ 
where the parties are domiciled in England they 
cannot override the express provisions in S. 7 
of the Act, Courts in India are bound by the pro- 
visions of S. 7 of the Act and give relief on the same- 
principles name’ly, that jurisdiction depends om 
domicile. Keys y. Keys and Gray, 1921 P. D. 204,. 
Foil, (RoMnson, C. J., May Oung and BeasUy, JJ.). 
A. H. D. Jones v. K. Jones. 76 I.O. 597= 

2 Bap. L. J. 106 = A.l.R. 1923 Rang. 223., 
— S. 2— ‘ Op respondent.’ 

— •’ EffeeP—Qne of tM parties being Ohristian and’ 
other Parsir— Petition for to»i of conjugal rights 

^UainiainabiHiy. 

In a petition- bv tostitution of conjugal rights. 
i.t4s;Bt^0ientM QneioMhe parties professes the^ 
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DIVORCE ACT (1869)— (As Amended by Act 

25 of 1926) — S. 2 — Procedare. 

Christian religion. The Bombay High Court has 
jurisdiction to entertain a petition instituted by a 
Russian Lady who is a Russian and a Christian 
against her husband who is a Parsi, the marriage 
itself having been celebrated under the French Law. 
(Effect of word 'or respondent’ inserted in S. 2 of 
the Divoree Act by Act XXX of 19-27 considered). 
[Marten, CM., Mirza and Broomfield, JJ.). Dalal v. 
Dalal. 32 Bom. L.R. 10«= 

A.I.R. 1930 Bom. 38S(F.B.). 

— S. 2— Procedure. 

■It is the duty of the District Courts when a 
petition for dissolution of marriage comes before 
them to satisfy themselves that the parties to the 
marriage are domiciled in India at the time when 
the petition is presented. The Court should see 
that the petition itself contains a declaration, to 
that effect; and, before hearing the suit the Court 
should first satisfy itself that the parties are in fact 
domiciled in India. [Fforde, Addison and Johnstone, 
JJ., afterwards Shadi Lai, C.J., Broadway and 
Fforde, JJ.). MURPHY v. MURPHY. 

113 I.C. 782ssll5 I.C. 849=10 Lah. 607 = 
30 P.L.R 622=A.I.R. 1929 Lah. 419. 

— S. 2 — Residence and domicile. 

■Domicile of the parties to a marriage in prao* 
tice means the domicile of the husband. Lander- 
dale Beerage Case, (1885) 10 A. C. 692 ; Vdny v. 
‘Udny, (1869) 1 H.L. (So.) 441; Bellv. Kennedy, (1868) 
1 H. L. (So.) 807, Ref. [Rankin, C. J. and Page, J.). 
Linton v. Guderjan. 120 I.C. 801= 

56 Cal. 530= A.I.R. 1929 Cal. 599. 
— ; — The question of domicile is one of intention, to 
be inferred from all the circumstances of a person’s 
life, conduct, habits and so forth and a man is not 
to be considered as having taken upihis fixed habi* 
tation in British India merely by reason of his 
■residing there in His Majesty’s civil or military 
service, or in the exercise of any profession or cal- 
ling : In re Macright, (1886) 30 Ch. D. 165, 
‘Rel. on. 

The mere expression of intention to acquire a 
new domicile is not enough to prove the change. 
There must be in addition such conduct on the 
part of the person claiming to have acquired the 
new domicile as to leave the Court in no doubt as 
•to the reality and irrevocable character of his 
expressed intention : Winans v. Attomey-Qeneral, 
(1904) A.O. 287, Foil. 

It is not that a person while serving in His 
Majesty's forces in India can never acquire a new 
'domicile but that he must be deemed to retain his 
•domicile of origin while so serving unless his con- 
duct shows that he has intended to relinquish his 
original domicile for a new one ; In re Macright, 
30 Ch. D. 165, Expl. [Fforde, Addison and Johnstone, 
JJ., afterwards Shadi LaX, C. J., Broadway and 
Fforde, JJ.). Murphy v. Murphy. 

113 I.C. 782=119 I.C. 849=10 Lah. 607= 
30 P.L.R. 622= A.I.R. 1929 Lab. 419. 

Husband and wife were residing in India 
since their marriage in 1918. Husband said that 
he was domiciled in India and had no intention of 
returning to England. Wife also said that she 
intended settling in India and did not mean to go 
back to England, 

Held, that there was no reason not to acccept 
-their statements that they had made India their 
• domicile. (Rutledge, C. J., Maung Ba and Brown, 
MJ.). E. W. BLACKMORB V. BLAOKMORB NORA. 

119 I.C. 220 = 7 Rang. 313= 
A.I.R. 1929 Rang. 216. 


DIVORCE ACT (1869)— (As Amended by Act 
25 of 1926)-S. 3— Residence. 

] Domicile of choice requires residence and 

intention of permanent residence. It takes far 
less to revive a domicile of origin than to acquire a 
domicile of choice. Where the domicile of peti- 
tioner was English. 

Held : Rangoon High Court had no jurisdiction 
to grant divorce. (Robinson. C. J., May bung 
and Beasley, JJ.). JONES v. JONES. 

79 I.C. 719 = 1 Rang. 705= 
A.I.R. 1924 Rang. 193 (F.B.). 

— S. 3 (1) — Confirmation of decree. 

^ By Court [Rupchand Bilaram, A.J.C. dissent- 

ing) — The Court of the Judicial Commissioner of 
Sind can, since the amendment of the Criminal 
P.C. in 1923, under S. 17 read with S. 3 (1) of the 
Divorce .4ct, confirm a decree nisi of divorce passed 
by the Judicial Commissioner of Sind on the 
Original Side. The High Court of Bombay has no 
longer jurisdiction to confirm the decrees 7;isi of 
the Judicial Commissioner. (Kennedy, J. C. 
Raymond, Aston, Rupchand Bilaram and Percival, 
A.J. Cs.). Walter John Brooks v. Nee 
Barwick. 91 I.C. 99=A.I.R.1926 Sind 58 (F.B.). 
— S. 3 (1) — Interpretation. 

In this section the word “together" governs 

only the word “last resided” and not the word 
“reside." The Act therefore gives the petitioning 
spouse the choice of selecting his forum either as 
(1) the district where the parties had last resided 
together or (2) the district within the local limits 
of which, both the husband and the wife, though 
living separately “reside" at the d..te of the 
presentation of the petition : 47 P.R. 1911 (F.B.); 
14 W.R. 416 ; 44 Bom. 924 and A.I.R. 1926 Oudh. 
319, Foil. [Tekchand and Currie, JJ.). T hel ma 
Agnes v. Archibald Cyril. 

A.I.R. 1930 Lah. 916. 
— S. 3 (1)— ‘Reside’ meaning. 

Person who has an abode elsewhere, but who 

comes to a place for a short period and with a 
fixed purpose for being within the jurisdiction of a 
Court cannot be said to “reside" there; Coombes 
V. Coombes, 1 L.B.R. 222 ; 8 C.W.N. 250 ; 32 All. 
203 and Manning v. Manning, (1871) 2 P. A'D. 223, 
Bel. on ; 86 Cal. 964 and A.I.R. 1921 Bom. 211, 
Dist.\ 3 Bom. 227, Ref. (Teh Chandand Currie, JJ.), 
THELMA AGNES KERSHAW V. ARCHIBALD CYRIL 

Kershaw. A.I.R. 1930 Lah. 916. 

—9. 3 (1)— Residence. 

-No permanent residence— Residence at a 
hotel within jurisdiction for nearly a month — ^Both 
parties within jurisdiction when respondent was 
served — There was sufficient residence. [Marten, J.). 
Mabel Flora Murphy v. J. L. Murphy. 

76 I C. 633=45 Bom. 547 = A.I.R. 1921 Bom. 211. 

Though both parties to a petition for divorce 

are residing separately from each other, the Court 
has jurisdiction if they lived within the jurisdic- 
tion of the Court at the time of the presentation 
of the petition. (Marten, J.). BORQONHA v. 
BORQONHA. 59 I.C. 931 = 44 Bom. 924= 

22 Bom. L. R. 361. 

—9. 3 (3)— Residence. 

“Reside" does not mean sexual intercourse. 

(Marten, C. J. Fawcett and Percival, JJ.). EDITH 
WALSH V. Edward Walsh. lOl I.C. 388= 

29 Bom. L.R. 308=A.1.R. 1927 Bom. 230. 
Parties need not have their own house. 
(Marten, O.J., Fawcett and Percival, JJ ). EDITH 
WALBH V. Edward WALSH, 101 I.C. 388= 
29 Bom. L.R. 308= A.I.R. 1927 Bom. 230. 
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nreoRCB ACT (1869)— (As Amended by Act 29 of 
1926)-S. 3— “ Together.” 

—S. 3 (3)—” Together.” 

ijlie vord “together” does not goTern the 

word “reside.” but only the word “last resided/’ 
(Marten, C. Fawcett and Perexval, JJ.}. 

EDITH WALSH V. EDWAED WALSH. 

101 I. C. 388=29 Bom. L. R. 308— 
A.I. R. 1927 Bom. 230. 

The word “together” in the section goyerns 

only the word “resided” and not “reside.” 
Ushworth,J.). R. H. LEADONv. E. il. LEADON. 
94 I 0.992=13 0. L. J. 236=3 O.W.N 406— 

A.I.R. 1926 Oudh 319. 

— S. 3 — Major children. 

Children not minors cannot be provided. 

(PhilUvs and Reilly, JJ.)- B. ISWARAYYA v. 
(8WAEANAM) ISWABAYYA. 1929M.W.N. 831 = 
31 M.L.W. 97= A.I.R. 1930 Mad. 154= 

58M.L.J.29. 

— S. 4— Declaration of Marriage. 


OlVIIi, CEIMINAL AND EEYENTJE 

DIVORCE ACT (1869)— (As Amended bylAot 25 of 
1926)— 8. 7 — Intention. 

_S 7— Confirmation of decree. 

Decree nisi for dissolution of Marriage 


■ -The jurisdiction of the High Court in matters 
matrimonial is only such jurisdiction as is com- 
prised within the provisions of the Indian Divorce 
Act. A suit therefore for a declaration that mar- 
riage was a valid and lawful marriage does not lie. 
{Bucknill, J.). ADELAIDE CHBISTIANA LISH v. 
DAVID LISH. 72 I.C. 657= 1923 P.H.C.C. 127= 

1 Pat. L.R. 129=A.I.R. 1923 Pat. 301. 

— S. 4— Jurisdiction. 

Section 4 only continues the jurisdiction 

already possessed by High Courts at the date when 
the Act came into force. Section 10 confers jurisdio- 
tion on High Courts, and under this section the 
Oudh Chief Court has original jurisdiction in 
divorce oases, because where an Act says that a per- 
son may present a petition to a particular Court it 
must be inferred that it means that the Court shall 
have power to entertain and decide the petition. 
{Ashworth, J.). R.H. Leadok v. E.M. Leadon. 

94 1.0. 952=13 0.1i.J. 236=3 O.W.R. 406= 

A.I.R. 1926 Ondh 319. 

— B. 7— Adnltery. 

In Divorce and Matrimonial causes in Eng- 
land there ie a definite eatablished practice there 
that the evidence of the husband or the wife alone 
is never to be accepted without corroboration either 
by witnesses or at least by strong surronnding 
ciromnstanoes. Where charges of adultery are made 
against a known person that must be made a 
co-respondent unless the Judge shall otherwise 

direct. {SchtDabe, C.J., Ooutts-Trhtt$r arid Knmara- 
awamy Sastri, JJ,), p. Joseph v. P. Ramamma. 
68 1.0. 931= 49 Mad. 982= 16 M.L.W. 689= 
1922 H.W.N. 637=81 M L T. 416= 
A.I.R. 1928 Mad. 9=43 M.L.J. 441 (P.B.). 
—S. 7— Appeal. 


^Where the points involved were whether the 

High Court is justified in reading , S, 87 as enti- 
tling the Court to order enhancement in alimony 
granted for maintenance to a wife judicially 
separated, and whether the High Court has power 
under 0. 41, R. 88 of the Civil P.Q,, to order such 
enhancement where none was asked the petitioner- 
Lusband was granted leave to appeal to ^e Privy 
Oonnoil but the High Court acting under Divorce 
Act, S. 7 ordered the petitioner to deposit a sum 
of Rs. ,8, 000 for the expenses of wife. (Jackson and 
JteiUy, JJ,). B. iswabayya p. SWABHAk ibwab- 

ATOA. 1281.0. 608 = 81 M.L,W.ia 0 = 

1929 K.W.K.681=A.1.|. 1980 Mad. 169= 

: 68 l|>LrJ» 64. 


Respondent not served with the petition Uuoow^ 
borated testimony of petitioner in respect of the- 
charges of adult<.-ry and cruelty — High Court will 
not confirm decree. 

It is contrary to the principles and rules on whicn 
the Court for Divorce and Matrimonial Causes iu 
England acts and gives relief, to act on the un- 
corroborated testimony of a petitioner either to 
establish adultery or cruelty. (Sehwabe, C. J., 
Oldfield and Phillips, JJ.). K. L. A. PAY2IE w, 

A. A. Payne. 70 1 C. 43=16 M. L. W. 16= 

A. I. R. 1922 Mad. 350=42 M. L. J. 862. 

— 8. 7 — Decree on admission. 

A decree for a dissolution of marriage can- 
not be made merely on admissions and without^ 
recording evidence : 17 Bom. 624, Bef. {Addison, 
Abdul Qadir and Currie, JJ.). AlLA RaKHA v. MT. 
BARKAT Bibi. A.I.R. 1930 Lah. 771 (S.B.).- 

— S. 7 — Domicile of choice. 

A domicile of choice can only be acquired by- 

residence coupled with an intention of permanent' 
or definite residence. Mere residence by itself will^ 
not be sufficient. It takes far less to revive a 
domicile of origin than to acquire a domicile of 
choice. 

Where the domicile of petitioner was English, 
Meld: Rangoon High Court had no jurisdiction 
to grant divorce. (RoWnson, C. J., May Oung a)id 
Beasley, JJ.), Jones v. Jones. 

79 I.C. 719=1 Rang. 706= 
A.I.R. 1924 Rang. 193 (F.B.). 

— S. 7— Duty. 

In an exparte case it is not enough for one- 

of the parties to come forward and say something 
exactly following the terms of the Act. The proper 
course, if there is no cross-examining pleader, is- 
for the District Judge to ask sufficient questions to- 
make it reasonably clear what the pieoise facts are 
on which the petitioner relies for the relief he 
claims. {Marten, C.J., Fawcettand Percival, JJ.). 
EDITH WALSH V. EDWABD WALSH. 101 I-O. 388=- 
29 Bom. L.R. 308=A>I.R. 1927 Bom. 230. 

— -S, 7— Duty of Court. 

The Court, while exercising its disorotion in 

matrimonial cases, must have regard not only to 
the rights and liabilities of the matrimonial peison 
wronged, and of the wrong-doer respectively infer m 
but also to the interests of society and public mora- 
lity. The Court should endeavour to promote 
virtue and morality and to discourage vice and im« 
morality. It ought not to limit or restrict that 
discretion by laying . down rules wi^in which 
alone the discretion is to be exercised; English cases 
considered. {Mears, C. J., Woish ond ZendoZZ, JJ.). 
JAMES PBTEB SHEBBINQ V. SHABZADI SHBBRINa 
JACKSON. 108 I.C. 117=50 All. 464=- 

26 A.L.J. 163= A.I.R. 1928 AU. 338. 
— S. 7“Intentloii. 

—Cmmp, J. (contra Jfarfen, J.) — There is the- 

possibility of reading into S. 7 an intention, on the 
part of Legislature to adopt whatever test the Court 
of Divorce in England might from time to time lay 
down upon the matter of divorce but that is a forced 
and unnatural construction. Also it would be 
necessary to omit the words “Subject to the provi- 
sions contained in this Act...” Indeed, had the 
Le^slature intended, any such result, it would 
have been easy to say in express tc^ns ^at the 
provisions of the Act must be read as subject ^ the 
rules and prinoiples applied ttom time to time by. 
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DIVORCE ACT (1869)— (As Amended by Act 25 of 
1926)— S- 7— Principles and Rules. 

the JIatrimonial Courts in England... They have 

•chosen to say precisely the contrary. Any such 

construction would introduce an element of un- 

certaintv where certainty is essential. The doctrine 
% % 

of English Courts has varied from time to time 
upon this point. Since 1895 domicile alone is re- 
cognized as conferring jurisdiction. 

S. 7 is a residuary section intended to provide 
for any matters which by inadvertence or otherwise 
are not expressly dealt with in the Act. It is not 
unusual iu statutory drafting to insert provisions 
of this nature ex majore cautela more especially 
where an attempt is being made to codify in this 
country an unfamiliar branch of English Law. The 
expression 'rules and principles’ points rather to 
the rules and principles on which the Court deals 
with these matrimonial causes in requiring a cer- 
tain degree of evidence and other cognate matters. 
{Macleod, C. J., Marten and Crump, JJ.). ALFRED 
Wilkinson v. Grace Wilkinson. 77 I.C. 654= 

25 Bom. L-R. 945 = 47 Bom. 843= 
A I R. 1923 Bom. 321. 
— S. 7 — PrineipleB and rules. 

• —The words “principles and rules” in S. 7 
means principles and rules of law of evidence, of 
interpretation, of practice, and of procedure but not 
statutory provisions nor statutory rules. The prin- 
ciples and rules to be applied are by the words of 
the section made subject to the provisions of the 
Act ; they can never run counter to the Act. [Phil- 
lips and'Seilly, JJ.). B. ISWABATTA U. SWARNAM 
ISWARATTA. 1929 M.W.N. 831 = 31 M.L.W.97= 

A.I.R. 1930 Mad. 154=58 M. L. J. 29. 

It is very doubtful whether the expression 

‘‘principles and rules” mentioned in S. 7 of the 
Act is intended to include such an important 
matter as the rule defining the jurisdiction of the 
Indian Courts. The section is merely a residuary 
section and it seems that the Legislature, after 
making express provisions for various matters re- 
lating the matrimonial causes, intended by means 
of this section to apply the English Law to such 
matters of misoellaneous character as were not 
expressly dealt with by the Act. The opening words 
of S. 7 “subject to the provisions contained in this 
Act” expressly save the rule relating to jurisdic- 
tion contained in S. 2 of the Act. A, I. B. 1923 
B. 321, Bef. [Shadi Lai, C. J., Scott Smith , L« 
Rossignol, Harrison and Fforde, JJ.). LEE v. Lee. 

81 I.C. 686=5 Lah. 147 = 
A.I.R. 1924 Lah. 513 (F.B.). 


— S. 7— Scope. 

8. 7 deals with procedure and does not extend 
the grounds of dissolution. [Costello, J .). M. BAR- 
NARD V. G. H. BARNARD. 115 I.C. 572= 

86 Cal. 89=32 C.W.H. 742= 
A.I.R. 1928 Cal. 657. 

— S. 7 — Temporary residence. 

High Court can decree dissolution where 

parties are foreigners but temporarily reside in 
India— Dissolution is effective in Indi.a only. 
40 G. 215, Foll.-,A..l.'R. 1923 Bom. 321 and A.I.R. 1924 
Lah. 513, Bef. [Pearson. J.). MILLER v. Miller. 

89 I.C. 011 = 52 Cal. 566= A I R. 1925 Cal. 874. 
—8. 10— Admission by wife. 

I -- T he Court may act on the admissions of the 
•wife although they arc not supported by any other 
cTidoDCO. But to roly entirely upon such adtnis- 
aioDS is highly dangerous, as collusion between 
husband and wife is quite possible. In each case 
the question will bo whether all reasonable ^oimds 
lor suspicion is removed. Generally speaking it is 


DIVORCE ACT (1869)-(A3 Amended by Act 25 of 
1926)-S. 10— Cruelty. 

desirable to insist upon evidence con'ohorative of 
the admissions. [Shah, Ag. C. J., Marten and 
Fawcett, JJ.). JOHN OVER t>. MURIEL A. I. OVER. 
91 I.C. 20= 49 Bom. 368=27 Bom. L. R. 231 = 

A.I.R. 1925 Bom. 231. 

— S. 10— Adultery. 

If a husband or wife contracts a venereal 

disease during the marriage but fails to show that 
the origin of the disease was innocent, adultery is 
established if it is proved that the wife or husband 
was free from thao disease and could not possibly 
have communicated the same to him or her. Gleen 
V. Gleen, (1900) 7 T. L. R. 62; Mills v. Mills, (1920) 
36 T. L. R. 772 and S/aatZ V. Stead, (19-27)71 S. J. 
391. Ref.-, Anthony v. Anthony, (1919) 35 T. L. R. 
559 and Glikslen v. Gliksten, (1917) 33 T. L. R. 208, 
Dist. [Tek Chand and Agha Haidar, JJ.). MRS. 
ADA Jose v. Mb. Charles Leonard Jose. 

A I. R. 1939 Lah. 828. 

Where it is found that the joint presence of 

the husband and another woman is not a mere farce 
staged for the purpose of allowing the wife to con- 
stitute divorce proceedings, but is an incident in 
the course of a liaison, adultery on the part of the 
husband may be held as proved. Farnham v. 
Farnham, 41 T. L. R. 543, Bel. on. [Costello, J.). 
M. Barnard v. G. H. Barnard. 115 I.C. 572= 

56 Cal. 89=33 C.W.N. 742= 
A.I.R. 1928 Cal. 657. 
Adultery condoned — Offence less than adul- 
tery again committed— Previous adultery is not 
revived. 

At least the second offence, if it is not adultery, 
must be one of which a Court can take cogni 2 ance: 
Collins V. Collins, (1883) 9 A. C. 205, Bel. 07i. Mere 
familiarity does not revive adultery. [Pullan, J.), 
G. C. Foster v. a. b. Foster. 107 I.C. 184= 

1 L.C. 685=A.I.R. 1928 Oudh 114. 
——In a suit for divorce the correspondence be- 
tween the respondent and a co-respondent is always 
a very important piece of evidence. It is a funda- 
mental rule that in a suit for dissolution of marriage 
it is not necessary to prove the direct fact of adul- 
tery. The Court may presume adultery when it is 
satisfied that a guilty attachment subsisted between 
the parties, and that opportunities occurred when 
a guilty intercourse might with ordinary facilities 
have taken place. (Bro^tvay and Abdul Raoof, JJ.). 
S. I. Davidson v. North MacDonald Davidson. 

62 I. C. 782=3 U. P. L. R. (L.) 66. 

— S. 10 — CircnmitanceB to be considered. 

All oircumstanoes of married life, and parti- 
cularly circumstances as to petitioner’s adultery, 
must be considered. [Mears, C. J., Walsh and Ken- 
dall, JJ.). Jambs Peter SHERBiNa v. Shah- 
ZADI SHEBRING JACKSON. 108 I.C. 117 = 

so All. 464=26 A.L.J. 153= 
A.I.R. 1928 All. 338. 

—8. 10— Cruelty. 

— W here a husband who has a loathsome dis- 
ease and knowing that, he compels his wife to 
sexual intercourse with him against her will, even 
though the forcible intercourse might not result in 
communicating the disease, cruelty must bo hold to 
be proved, Foster v. Foster, A.I.R. 1921 P. 438, Ref. 
[Tek Chand and Agha Haidar, JJ.). MRS. ADA 
Jose v. Mb. Charles Leonard Jose. 

a i r. 1930 Lah. 828. 

Cruelty may be defined as conduct of such a 

character as to have caused danger to life, limb or 
health (bodily or mental) eras to give rise to a 
reasonable apprehension of such danger. In order 



^gg UiVlXJ, 

BIYOBOE AOT (1869)— (Ab Amended by Act 
25 of 1926)— S. 10— Craelty. 

to estabUsli a case of cruelty against hustend 
• wife must prove more than isolated acts of 
violence. The degree of violence varies m accor- 
•dance with the status of the parties but merely prov 
inc certain isolated assaults, all of which arose on 
•#hA fiour of the moment and on some real or fancied, 
revocation is not enough.(P«Han. cT.l.G.O. FOSTER 

« ab Foster. 107 I.C. 184— 1 1/ C. 685— 

V A.B-JJosx ^ 1928 Oudh 114. 

Threat of force to pregnant woman is legal 

^rueltv— Adultery condoned by wife can be revived 
bv legal cruelty. {Walsh, J.). (SIRS. ALICE) KTNG 
t) Mb King. 83 I.C. 167=47 All. 50— 

^ 6 L.R.A. Ciy. 16 = A.I.R. 1925 All. 237. 

The change of religion is no ^und for a 

divorce : not is mere change of religion coupled 
with adultery a ground for divorce; there has to be 
« change of religion coupled with a marriage with 
■ eome other woman. Where the husband’s general 
-conduct towards the wife is of a character tending 
to degrade her, and subjecting her to a course of 
annoyance and indignity injurious to her 
health, the Court should hold the cruelty proved. 
164 E.R. 1467, Bef. {Young, Og. CJ., May Oung and 
‘Carr, JJ ). Naug Mun v. Labya Naw. 

60 I.C. 179=2 Bar. L.J. 9= 

2 Bang. 199=A.I.R. 1924 Rang. 262. 

— 8. 10— Effect of Judicial separation* 

Decree for judicial separation — Petition for 

•divotoe is not maintainable on the same facts. 

Green v. Gr««n, (1878) 8P. &D. 121; Mason y. 
Mason, (1888) 8 P. & D. 21; Fullerton v. Fullerton, 
•(1922) 89 T. L. R. 46 ; Mall v. Hall, (1879) 48 L. J. 
P. 67 ; and Bland v. Bland, (1866) P. & D. 237, 
Disl. (Banlcin, G. J. and 0. C. Ohose, J.). ENID 
HVY COLLINS V. W. G. COLLINS. 115 I, C. 599= 

86 0al. 166=32 C.W.N. 932= 
A. I. R. 1928 Gal. 806. 

—9. 10— Jopltdlotion. 

Oases under Divorce Act— Court should in- 

onlre Into facts giving it jurisdiction to pronounce 
deoieelor dissolution of marriage. 14 W.R.416, Foil. 
iTA Chand and Currie, JJ.). Thelma Agnes 
iEbbshaw «. Archibald Cyril Kershaw. 

A.I.R. 1930 Lah. 916. 

■ ■ _ Where neither of the parties are proved to be 
'domiciled in India and therefore for purposes of 
international law no divorce can be granted to 
iihe party but the Indian Courts are authorised 
'Under the Indian Divorce Act to grant a petition 

valid for all purposes throughout 
British India wherd the parties are resident within 
junsdi^lon of the Court and the adultery com- 
jplamed of has been committed in India. {Pullan, 
V UBS. NAN GBBKNWOOD V. L. V. GREENWOOD. 

106 I. 0. 481=9 0. W. N. 163= 

A. I. R. 1928 Oudh 218. 
— S. l^Proof of maniage. 

— — Divo^ oase— Uarrlage should be strictly 
j^oved and in general oertiAoate of maiitage should 
bs produced. Parties doxnioile in India and their 
Midence within Coin's jutisdiotion should also 
•M proved-^Adultery independent of wife's admis- 
sion ^onld be proved. {Marten, 0. J., Blackxoell 

VI T and afterwards remand {Marten, 

Crump and Blackwell, JJ.). Pbemohand 

Galas. 108 1,0. 871= 

Bom. 1026=29 Bom. L. R. 1336= 

^n 44 ^ ^ A. I. R, 1927 Bom. 994. 

^PH'^DiasMUon. 
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~ jIa;the«atterof exonalnga petitioner from 
^jOning an^aUeged adulterer, a oo^respondwt in a 


DINORCEACT (1869)-(As Amended by Act 25 
of 1926)— S. 13— Collasion. 
suit for dissolution of marriage, the Indian Courts 
have not the same discretion as the 
have. Saunders v. Saunders, (1897) P. 89, Bef. 
{Findlay, J.C.). CHARLES HENRY SMALLEY u. 
Mrs. Olive Muriel Smalley. 107 I.C. 067- 

11 N. L. J. 4= A. I. R. 1928 Nag. 117. 

—S. 11— Knowledge of name.. 

Where the petitioner has knowledge where 

his wife is residing and it is inconceivable to sup- 
pose that with due effort and enquiry he would 
not be able to discover the name of the alleged 
adulterer or adulterers, the case would not be 
covered by the second ground as given in S. 11. 
{Findlay, J.C.). CHARLES HENRY SMALLEY v. 

MRS. Olive Muriel Smalley. 107 I.C. 667= 

11 N.L.J. 4=A.I.R. 1928 Nag. 117. 
——Adulterer’s name not known. Court should 
not lightly excuse absence of enquiry. {Shah, Ag. 
C. J., Marten and Fawcett, JJ.). JOHN OVER v. 
MURIEL A. I. OVER. 91 I.C. 20=49 Bom. 368= 
27 Bom. L.R. 251= A.I.R. 1929 Bom. 231. 

— S. 11— Necessary parties. 

—Adulterer has to be made co-respondent un- 
less omission excused by Court— Wife’s parents 
cannot be made parties. (Addison, Abdul Qadir 
and Currie, JJ.). AllaRAKHAv. Mt. Barkat 
BiBI. A.I.R. 1930 Lah. 771 (S.B.). 

Adulterer must be made party in an applica- 
tion by the husband for dissolution of macriage. 
{Bankin, C.J.pC.C. Chose and Pearsm, JJ.). GARUO 
SANQMA V. RANGJI MECHIK. 117 I.C. 837= 

56 Cal. 29= A.I.R. 1929 Gal. 276 (S.B.). 

— S. 11— ReYislon. 

. . -High Court will not interfere in revision 

with an order refusing an application for addition 
of a party as a co-respondent in a suit under the 
Act. {B. B. Ghosh and MalUk, JJ.). MOTI LAL 
Lyall V. PRBMI Lyall. 107 I.C. 475 (1)= 

84 Cal. 1036= A.I.R. 1928 Cal. 114L 

— S. 12— Duty of Court— Nature of prooeedingt. 

The proceedings under the Aotare not a civil 

suit whioh can be compromised and under S. 12 it 
is for the Court to satisfy itself so far as it reason- 
ably can, not only as to the facts alleged but also 
whether or not the petitioner has been in any man- 
ner aooeasory to ox conniving at the adultery or has 
condoned the same and the Court has to enquire 
into any oountei-oharge which may be made 
against the petitioner. {Addison, Abdul Qadir and 
Currie, JJ.). ALLA BAKBA v. MT. BABEAT BIBI. 

a i r. 1930 Lah. 771(8.B.). 

— S. 13— Admisiion. 

^Au admission of adultery unsupported by 

corroborative proof should no doubt be received 
with caution, but if the Court, after sorutiniaing it 
carefully believes it to be true it can grant divorce 
on the strength of that admission alone although 
there might be a total absence of other evidence to 
corroborate it: BoUnson v. Bobinson, 29 L. J. N. S. 
llQ,Foll.{Shad%Lal,G.J. and ZafarAli, J.). MBS. 
O’DONNELL V. C. E. O’DONNELL. 

9 L. L. J. 316= =A.I.R. 1927 Lah. 491. 
— S. 13— Collasion. 

Collusion between the parties cannot be in- 
ferred from such ordinary acts between them as a 
solicitor would naturally regard as unofieiiBive and 
unobjeotionable : Churchward v. Okwchward, (1896) 
P. 7 and Harris v. Harris, (1662) 81 L.J. Pr, (N.S.) 
160, Hs/. (HonWn, O.J. and Page, /.). LiNTON a. 
OUDBBIAN. 120 1. G. 801^86 CaU Q30?s 

A.I.R. 1929 OdB. 
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DIVORCE ICT (1869)— (As Amended by Aot 
25 of 1926)— S. 13— Delay. 

— S. 13— Delay. 

- It is not open to a party in matrimonial snit 
to choose bis oTvn time for coming to Coiirt and 
asking for relief. The matrimonial jurisdiction of 
the Court is intended to afiord relief to a husband 
or to a vrife Tvho feels that he orshe has been griev. 
ously wrongtd by the other party, and. therefore 
desires to have the marriage dissolved and possibly 
to obtain compensation from the person ^ho is 
responsible for the v-rong \vhich has been done. 
(Costello, J.). King v. King. 

57 Cal. 215=A.I.R. 1930 Cal. 418. 

The question of delay in bringing matrimo- 
nial suit is always a matter for the discretion of 
the Court, and the Court ought not to exercise its 
discretion in favour of the petitioner who has slum- 
bered in sufficient comfort for a space of a year or 
more, because the inaction, on the part of the peti- 
tioner. shows not that he was insincere in his com- 
plaint in the sense of not believing that his wife 
had committed adultery, but because there was an ' 
acquiescence by him in the injury which he knew 
he had suKered. (Costello, J.). KING v. KING. 

57 Cal. 215= 
A.I R. 1930 Cal. 418. 

- Petition for. divorce five years afterknowledge 
of adultery of wife — Petition should be dismissed 
oven though adultery be established. (SlutdiLal, 
C.J. and Bhide, J.). ALLAN ROBERT SHAW v. 
Mbs. Emyly May Shaw. 107 I.C. 273= 

= A.I.R. 1928 Lah. 320. 
— S. 13 — EsseotialB for decree. 

' Petition for divorce by wife unopposed — Mere 
evidence of adultery and cruelty is not enough for 
decree nut— Want of connivance and explanation 
of delay in filing petition, is necessary— Necessary 
facts should be stated with precision. (Mears, C.J., 
Boys and King, JJ.). MRS. M.B. HARTLEY v. 
Jack Fleming Hartley. 124 I.C. 465= 

A.I.R. 1930 All. 322 (S.B.). 

— S. 13— Object. 

- Object of insisting on no collusion is to en- 
sure fair trial. It is to oblige them to bring all 
material and pertinent facts to the notice of the 
Court, to prevent their blinding the eyes of 
the Coiirt in any respect ; to oblige them so to 
act as will enable the Court to be in a position to 
do justice between the parties. (Rankin, C.J. and 
Page,J). Linton v. Guderian. 120 I.C 801= 

56 Cal. 530= A.I.R. 1929 Cal. 599. 
— B. 14 — Adnltery by petitioner. 

_ Where the husband of the petitioner had de- 
serted her for nearly six years and had not main- 
tained her and her child and he had been guilty 
of habitual cruelty and adultery. 

Seld, that a decree for divorce should bo passed 
and the fact that the petitioner hod gone unchaste 
would not deprive her of the decree where the 
husband was to a great extent responsible for her 
unchastity. (Sandtrson, C.J., Panton and GraJuim, 
JJ.) MRS. MARY REBERIO V. V. 8. REBERIO. 

98 1.0.154=64 Cal. 80= 
44C.L.J. 28=30 C.W.N. 820= 
A.I.R. 1926 Cal. 1014. 

I ■■'-In divorce cases, the Court is bound to acton 
the principles followed by the Divorce Courts in 
England. Adultery on the part ofthe petitioner is 
very rarely condoned by the Court. Where the 
adultery is committed in ignorance of fact,^ as 
where a petitioner whose wife had left him married 
again in the belief that bis wife was dead, the 
Court may grant relief. Another ground recognised 


DiyORCE ACT — (1869) — (As Amended by Acb 
25 of 1926)— S. 15— Alimony. 

is, where a petitioner acts in ignorance of law, as, 
where a man marries again after decree ni«’ha& 
been passed, but before it was absolute in the 
bona fide belief that his marriage had already been 
dissolved. Another class of cases in which discre- 
tion may be exercised is where the wife commits 
adultery in consequence of threats and personal 
violence by which she is coerced into committing 
a fault. The last case is where the petitioner com- 
mits adultery to the knowledge of the respondent 
but which the respondent long since pardoned and 
condoned. Cases are not to be decided on grounds 
of sympathy, but on the judicial exercise of the 
discretion which the law confides to the Courts. 
{Robinson, C.J. and Maxing Gyi, J.). Ma OHU MAT 
V. SUTHERLAND. 88 I.C. 1009 = 4 Bur. Ij.J.47= 

A.I.R. 1925 Rang. 267. 
——The Court has a discretion to grant relief to 
a guilty party. But that discretion has to be 
exercised with exceptional care, and speaking 
generally, it is not open to a petitioner to bring a 
petition and deny that she has committed adultery 
and chen after it is proved that she has committed 
adultery, to turn round and ask the Court to condone 
it and grant her a divorce. (Marten, J.). WlLHEL- 
MiNA CODD V. Bertie Elijah. 84 I.C. 71= 

47 Bom. 664=25 Bom.L.R. 339= 
A.I.R. 1924 Bom. 132. 

— S. 14— Condonation. 

- Condonation of past matrimonial offences is 
impliedly conditioned upon future good behaviour 
of offending spouse and so if after condonation 
offences are repeated, right to make condoned 
offence ground for divorce revives— Wife commit- 
ting adultery — Then husband and wife living 
together for some months — Wife again deserting 
husband — Subsequent desertion is sufficient ground 
for making previous adultery ground for divorce 
and husband is entitled to decree for divorce, 
47 Cal. 1068, Ref. wi. (Rutledge, C.J. , Maxing Ba 
and Broxvn, JJ.). E. W. BLACKMORE v. BLACK- 
MORE Korea. 119 I.C. 220=7 Rang. 313= 

A I R. 1929 Rang. 216 (S.B ). 
——Condonation is not absolute, but is only 
conditional, and if there is a subsequent matrimo- 
nial offence, then the condonation goes, and the 
original offence is revived. Palmer v. Palmer, (1860) 
2 Sw. & Tr. 61, Rel. on. (Marten, C.J., BlackxuelV 
and Baker. JJ.) and after remand (Marten, C.J.r 
Crump and Blackwell, JJ.). Premchand HiBA n. 
Bai Galal. 105 I.C. 871 = 51 Bom. 1026= 

29 Bom. L. B. 1336= A. I. R. 1927 Bom. 594. 

■ Condoned adultery is revived by the com» 

mission of a later matrimonial offence. (Chatterjea, 
Ag. C. J., Walmsley and Page,JJ,). O.E. STUART 
V. D.A.C. Stuart. 96 I.C. 932= 

53 Cal. 436=A.I.R. 1926 Cal. 864. 

— 8. 14— Prostitution by Petitioner. 

■ -Where the husband of the petitioner ill- 
treated her and subsequently deserted her without 
providing for her maintenance and the petitioner 
lead a life of prostitution out of necessity and later 
gave it up. the Court ought to exercise the discre- 
tion vested under S. 14 in fovour of the petitioner 
and pass a decree nisi for dissolution. Burden v. 
Burden, 1901 P. 52; Humpson v. Humpson, 1914 
P. 104, referred to. (Panckridge, J.). ROZE o. ROZB, 

87 Cal. 891, 

—8. 16— ’Alimony. 

■ ■ If a husband’s suit for dissolution of mar- 
riage on the ground of his wife’s adultery is dis- 
missed on the ground that the adultery alleged 
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DIVOBCE ACT (1869)-(A8 Amended by Act 
25 of 1926)— S. 19— Proof of cruelty. 

was not proved, the Court cannot as part of the 

decree in the suit grant permanent alimony to the 
wife Vr«?i,ian<ind JJ.). DEVASAHA- 

VAM V DEVAMONY. 69 I.C. 9b4- 

17 M.L.W. 90=1923 M.W.N. 184= 

46 Mad. 133=A.I.R. 1923 Mad. 211 = 

43 M.L.J. 763. 

— S. 15— ^ V j i 

——Proof of reasonable appreliension of Doaiiy 
hurt is sufficient to prove cruelty. The Court is 
not to V!&it till the hurt is actually done but the 
apprehension must be reasonable— It must not be 
an apprehension arising merely from an eiquisite 
or diseased sensibility of mind. Evans v. Evans, 
(1790) IHagg Cons. 85, Foil.; English cases cited. 
iChalUrjea, Ag. C. J., Walmsley and Page, JJ.). 
0 E Stuabt V. D. A. 0. Stuart. 96 I. C. 932= 

53 Cal. 436= A. I.R. 1926 Cal. 864. 
— S. 15— Right to relief. 

Speaking generally, a guilty party cannot 

obtain relief by way of judicial separation any 
more than he or she can obtain relief by way of a 
divorce. IS P. D. 141, Foil. Desertion by the hus- 
band, in order to be a ground for an order for Judi- 
cial separation must be a wilful abstention whiah 
is against the wishes of the wife. In a suit by wife 
it is competent to the husband to bring the cross- 
petition, not by a separate petition on a separate 
dooument, but by a further statement added to the 
original defence to the wife’s petition. (Marten, J .). 
Mbs. Rose Hill V. Me. Luke C. HILL. 

78I.C. 304=29 Bom. L.R. 269=47 Bom. 657= 

A.l.R. 1923 Bom. 284. 
—8. 16— Death of petitioner. 

Where after the passing of the decree nisi 

either the husband or wife dies, the High Court 
cannot confirm the decree of dissolution. (Sander- 
son, C.J., Woodroffe and Richardson, JJ.). Butter- 
7IBLD V. Butterfield. 74 IX. 250= 

so Cal. 153=A.I.R. 1923 Gal. 426. 
—8. 16— Interpretation. 

. ■’’During that period" means period from the 
date of decree nisi to the date of decree absolute. 

It is not the intention of the legislature that no 
person can he heard to show cause why the decree 
should not he made absolute if he fails to apply 
within six months from the date of the decree nui. 
(Kingt J.). D’Cbuz, F. A. v. D’Cbuz, Mrs. W.E. 
108 W. 8^2=1 L.C. 203= A.l.R. 1927 Oudh 310. 

words "not being brought before the 

Court’ in B. 1$ iheah, “ not being brought before 
the Court at any time u^' to the date of interven- 
tion"; 2 L.B. 357; FoU. (Ainp, J.). D’CBUZ t>. 
D’OEUZ, MBS. W. E. 108 I.C. 812=1 L.C. 203= 

. A. I. R. 1927 Oudh 310. 

16— Intervention. 

•“ ■ —The Riom feet that the intervenoi happens 
to be a near rflatWe of the party is not per 'ss 
a ground for refusing to allow him to intervene, 
where he is not acting at the instance of the party 
and the simple fact, that the intervener is a close 
relation of the party and is living with him ie no 
'gto^d for inferring that the intervener is acting 
at'the instance of that party. Soioarth v, Sewarth, 
9 218, PoK.; 6 Bom; 416, Disf, (Rinp, J.). 

PJCbuzw. D^ceuz, MBS. w.b: 108 i.e. iwi 

t- . 1 L.C. 203= A.l.R. 1927 Oudh 310. 


V* 


3.16— Investigation. X'».eois>'0 

' England there is a ging’s Prootor-whoee 


-duty IS to investigate* any charge of adulterv 
teoUghb against a' petitioner and if neoessary to 
iBovetthe OourttoaetJ aside ithed deotee n4«i;-oin 

D. D. YOL. 111—13 & 14 


DIVORCE ACT (1869)— (As Amended by Act 
25 of 1926)— S. 19— Impotence. 

India there is no King’s Proctor, but the Court 
should of its own motion investigate into tne 

In certain cases the law will not allow evidence 
to be given by husband or wife as to whether or 
not they have had sexual intercourse,^ and to 
bastardise his or her alleged child by stating, that 
there was no sexual intercourse between the 
spouses. But it is open to one of them to say 
that, by reason of absence abroad orfor some other 
reason, there could have been no access between 
the parties during particular periods. (Marten, J.), 
WILHELUINA CODD V. BERTIE ELIJAH.. 

84 IX. 71=47 Bom. 664=25 Bom. L.R. 339= 

A.l.R. 1924 Bom. 132. 

— S. 16— Right to sbov cause. 

— witness in divorce case is not precluded 
from showing cause against decree absolute. 
(King, J.). D’CBUZ v. D’CRUZ. MBS. W.E. 

103 IX. 512 = 1 LX. 203=A I.R. 1927 Oudh 310. 
— S. 17 — Intention. 

• Scope — Reference to High Court for confirma- 

tion of decree for dissolution — High Court must 
review entire evidence. (Mears, C.J., Pigott and 
Walsh, JJ.). A.A. GABLINGE V. I.R. GABLINGB. 

77 LC. 133= 44 All. 745 = 
A.l.R. 1922 All. 504 (F.B.). 

— S. 17— Notice. 

' Dissolution of marriage — Proceedings to con- 

firm decree nisi — Notice to respondent is not 
necessary. 8 Cal. 756, Foil.- (Scott-Smith, Ee 
Rossignol and Abdul Raooff, JJ.). HARRIS v. 
Capt. C. P. Harris. 69 I.C. 89=10 P.L.R. 1921= 

A.l.R. 1921 Lah. 310. 

— 8. 17— Want of evidence i 

■ Dissolution was refused for want of evi- 

dence of misconduct. (Fforde, Addison and 
Bhide, JJ.). V. W. A, EMILE v. N. G. A. 
EMILE. A. I. R. 1930 Lah. 360 (S. B.). 

— S. 18— Procedure. 

■ Petition under S. 18— Prayer for custody of 

children inserted — Respondent not prejudiced by 
hearing the two issues together, nor taking objec- 
tion— There is no irregularity in disposing of botL 
matters together. Langteorthy v. Langworihy, 11 
P. D. 85. Bel. on ; 191. C. 778, List. (KenJidlh J.)'. 
Esmeu. Edward John Andebsok. Ill 1. 0. 627= 

1929 A.L.J. 68=A. 1. B. 1928 All. 677. 

—8. 19— Fraud. 

■ Fraud apart from fraud in obtaining the con- 
sent is not a ground for dissolution of marriage. 
Non-disolosure of the fact that either party is sufier- 
ing from incurable disease making co-habitation 
dangerous to the other is not such fraud. Where 
due to the wife sufiering from syphilis the husband 
could not consummate the marriage without the 
very gravest risk to Mb tiealth and to that of any 
ofispiing who might be bom of the connection 
and where this state of things was likely to ooh- 
tinue and be permanent, 

ffeld, this amounted to impotenoy on the part 
of the wife. (Greaves, J.). Birendba KuMAi^'v. 
Hemalta Biswas. 67 1. 0. 949 = 25 G.W.N.706s 

A. I. R. 1921 Cal. 464. 

— 8. 19 — Impotencet 

-Venereal disease in woman does not ’ con- 
stitute impotenoy — (06ifer). A. I. Ri 1921' Oal. 
469, Not appr. (Stuart, 0. J. and Tf orir Hasan, J ) , 

WtLiE v7 Ruth Shati Wylie.' 7 O.W.II. 174 

A.l.R. 1930 Oudh 83. 
— —^Incurable syphiUs ia equivalent ta Impo- 
tence, and that a decree ofnnluty can be .granted 
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DIVORCE ACT (1869)— (As Amended by Act 

25 of 1926)— S. 19 — Impotence. 

to a petitioner who proves that the husband or 
wife, as the case may be, was suffering from such 
a disease at the time of marriage, oven though the 
disease is not au absolute bar to copulation. 
Where a woman is discharged from hospital as 
cured and her blood test was negative it is much 
more likely that she was suffering from some cura- 
ble form of venereal disease than that she was 
suffering from an incurable form. Syphilis in its 
early stage is not incurable and, therefore, it 
cannot be said that she is impotent and that her 
marriage cannot be set aside on that account. 43 
Cal. 283. Rel. on. {PuXlan, J.). E. A. WYLIE u. 
R. S. WYLIE. 117 I. C. 430= 6 0. W. N. 244= 

A I R. 1929 Oudh 236. 

-Husband impotent as regards his wife only 

— Decree of nullitv can be pronounced. C. {other ' 
wise S.) V. C., (1921) P. 399, AppUed. {Marten, C.J., 
Crump and Blackwell, JJ.). H. v. H. 

110 1.0.266= 

30 Bom. L.R. 523=A.I.R. 1928 Bom. 279. 
— S. 19 — Syphilis. 

Existence of syphilis in one party to marriage 

is ground for rescission of marriage contract. 

Where syphilis is contracted, prior to but was 
not known to exist at the time the contract to marry 
was entered into, or where such disease was con- 
tracted subsequent to the making of the contract to 
marry, but through no wrongful act of the defen- 
dant, its existence furnishes a good defence to an 
action for breach of promise. The affliction is to 
be of a serious type, and perhaps, incurable, the 
rule may well be otherwise where the disease is 
such as to be easily curable and where the plaintiff 
assents to a postponement of performance. 

The two principal ends of matrimony are, a law- 
ful indulgence of the passions to prevent licen- 
tiousness, and the procreation of children, accord- 
ing to the evident design of Divine Providence. 
Permanent and incurable impotency existing at 
such time and such nature as to render complete 
and natural sexual intercourse between the parties 
practically impossible is recognised as a ground for 
the annulment of the marriage. Similarly incura- 
ble syphilis is a ground for annulling marriage. 
The existence of such diseases in either party at the 
time of the marriage renders the marriage voidable. 

In such cases a divorce may be decreed on the 
ground of cruelty. To constitute such a ground of 
cruelty, it is usually required that the disease 
should have been actually communicated to the 
complainant, that the complainant should have 
been ignorant of the existence or nature of the de- 
fendant’s disease at the time of its communication, 
and that the defendant should have infected the 
petitioner knowingly and wilfully. If all these 
facts are established no auestion can obviously 
arise as to the propriety of granting the divorce, 
unless there are facts showing a condonation of the 

offence. 

Sound public policy would not permit an exten- 
gion of the rule to cases where the disease is easily 
curable. It is the permanent or probably permanent 
character of the malady, rendering sexual inter- 
course impracticable throughout the continuance 
of the marriage, that furnishes the reason for the 
annulment, and the maxim should apply cessante 
rationae ceesat lex ipsa. 

The existence of syphilis in one of the parties 

fnmishes a good ground for divorce to the other, 


DIVORCE ACT (1869)— (As Amended by Act 

25 of 1926))— S. 32— Ordinary suit for. 

Concealment of a loathsome and incurable form 
of syphilis is recognised as a fraud sufficient to 
warrant divorce or annulment, specially where the 
existence of the disease is discovered by the other 
party before the marriage is consummated and the 
parties immediately separate, that such disease 
must be actually or probably incurable. 

There should bo a proper medical examination 
of the person of the party alleged to be afflicted. 
Where a party refuses to attend for medical inspec- 
tion, the Court may properly draw an unfavour- 
able inference. The Courts naturally exercise a 
wide discretion in ordering physical examination 
and always do so, subject to such conditions as 
will afford protection from violence to natural 
delicacy and sensibility. (Mwkerjee, A.C.J. and 
Chaudhuri, J.). BiRENDRA KUMAR v. HBMANTA 
BiStYAS. 60 I.C. 362=48 Cal. 283= 

33 C.Ii.J. 97=A I.R. 1921 Gal. 459. 
— S. 22— Separation when justiffed. 

It is easy for a wife, who has some grievance 

against her husband, to say that she would rather 
tske au allowance and live apart from him but it is 
not the object of the law to make such separations 
easy. They are merely a short road to prostitu- 
tion and there are certain things which a wife must 
put up with. Where the husband has shawn himself 
to be suspicious, jealous and occasionally violent 
but it is not proved that he is unfaithful or that 
he has failed to support her or her children in 
decency or that he is habitually cruel. It is 
neither for her advantage nor in the interest of 
justice that she should be given a separation from 
her husband under such circumstances. (Pt^- 
lan, J.). G. C. Foster v. a. B. Foster. 

107 I.C. 184=1 L.C. 685=A. 1. R. 1928 Oudh 114. 
— 8. 22— SubBequent co-habitation. 

-Decree — Execution — Decree for judicial sepa- 
ration and permanent alimany is rendered void by 
subsequent co-habitation. 

There cannot he any such thing as a conditional 
resumption of co-habitation. Either the wife 
accepts her decree for judicial separation and 
lives apart from her husband under it or she docs 
not accept it. There cannot be any intermediate 
stage between acceptance of the judioial separa- 
tion and its non-acceptance. Sadden v. Sadden, 
(1887) 18 Q.B.D. 778, Foil. {BeasUy, J.). ELLEN 
MaNoov. William po Thit. 83 I.C. 366= 

2 Rang. 163=A.I.R. 1924 Rang. 314. 

—8. 32— Different religions. 

Bombay High Court has jurisdiction to 

entertain suit for restitution of conjugal rights 
instituted by Christian lady against her Farsi 
husband — Both parties need not be Christian — 
Divorce Act, Ss. 2 and 4— Letters Patent (Bombay), 
Cl. 35 ; 38 Bom. 125 ; 20 I. C. 492, Overruled. 

While enacting the Divorce Act the intention 
of the legislature was to enact it in such a way as to 
remove the limitation contained in 01. 35, Letters 
Patent. 38 Bom. 126 ; 20 I.C. 492, Overruled ; 
6 M.I.A. 348 P. C., Dist. ; Chetti v. Chetti, (1909) 
P. 67, Rel. OK] Other cases. Ref. {Marten, C.J ., Mirea 
and Broomfield, JJ.). NINA DALAL v. MERWANJI 

Pherozshaw Dalal. 32 Bom. L.R. 1048= 

A.l.R. 1930 Bom. 3B5. 

— S. 32— Ordinary suit for. 

Suit for restitution of conjugal rights 

bought by Christian in ordinary way in High 
Court and not by petition under matrimonial juiis- 
diotion — Judge has jurisdiction to pass decree for 
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'VITORCE ACT (1869)— (As Amended by Act 
25 of 1926)— S. 34— Considerations m assess* 

iDg damages. 

^relief prayed for. {Blackwell and Kemp, JJ.). 

(Peter Philip) Saloahha v. (Anne grace) 
•Saldanha. 32 Bom.L-R. 17=A.I.R. 1930 Bom. 105. 

—S. 34— Considerations in assessing damages. 

la assessing damages on the ground of adul- 

■tcry the Court should consider whether the wife was 
in the past a good wife and took good care of her 
■ husband’s house and children, or whether she 
■was a worthless wife, always out of the house and 
not attending to her duties. In the later case, the 
•petitioner may not be entitled to any damages at 
all. {ifarlen, C.J., Blackwell and Baker, JJ.) and 
^afUr remand {Marten, C.X., Crump and Blackwell, 
SJ ). PREUCHAND HiBA v. BAI GALAL. 

105 I.C. 871=51 Bom. 1026 = 


29 Bom. L.R. 1336=A.I.R. 1927 Bom. 534 (P.B.). 
■Damages claimed by husband in a divorce 


petition— Demeanour of husband, happiness in life 
and position of the wife’s partner in adultery are 
•to be considered. Comynv. Comyn, 32 L. J. Mat. 
210, Bef. {Kendall, J.). D’CbUZ v. Mrs. D’CBDZ. 

98 I.C. 1019=3 O-W.R. 926=A.I.R. 1927 Oudh 34. 
——The object of awarding damages against an 
adulterer is not to punish at all. All that the law 
;petmit3 to be given is compensation for the loss 
which the husband has sustained. That is the only 
.-guide to the amount of damages to be given. But if it 
is proved that a man has led a happy life with his 
wife, that she has taken care of his children, that 
«he has assisted in his business, and then some man 
•appears upon the scene and seduces the wife away 
from her husband, then those facts will be taken 
into consideration. If the adulterer did not seduce 
diet away from her husband that makes a very 
material difference in considering the amount of 
■damages to be given. In oonsidering these questions 
4he oonduot of the husband must be looked to. 

The means of the adulterer have nothing to do 
with the question. I.B. 11 P. D. 100, Appr, {Sander- 
aon, C. J., Newbould and Bankin, JJ.). U. H. 
TaOUASP. -MBS. THOUAB. 86 I.C. 1018= 

52 Cal. 879=29 C.W.N. 350= 
A. I. R. 1925 Gal. 685 (F.B ). 
— 8. 34— Damages— Extent of. 

-Where a decree was passed for the dissolution 

of marriage and though the Court found that a sum 
of Rs. 1,600 directed to be paid by the co-respon- 
' 4eiit wotUd be sufficient compensation to the 
plaintiff it was decreed further that a sum of 
Rs* 12, (XX) should be paid into Court in the event of 
4he co-respondent failing to marry the respondent 
'Within six months of the confirmation of the decree. 

Seld : that the further direction regarding 
Rs. 12,000 was in contravention of ^ 34 of the 
Divorce Act and that the same should be disallow- 
{Broadway, Addison and DaUp Singh, JJ.) . 

308=31 PanJ. L.R. 890= 

-^8. 3*-JuriBdlcti.», 

——Application for dissolution and damages— 
eourt having no jurisdiotiontb grant dissolution— 
Damages alone can be.granted-Damages will be 

fcrdlvotM : T. BernaUin, (1893) P. 293, 

; Monsell v. Mansell, (1M2) P. 84 ft*/ 

ga«fc*tt, <7. /. and /.). Linton u. Gudb- 

1201.0.801= 86 Cal. 880= 

of ord«. 0.1. 899. 

2'^ . to petitioner ascertained— Order to 

;^ffir«nto>Ooiirb additional jraiount if oo-respoSe^ 


• 


DIVORCE ACT (1869)— (As Amended by let 
25 of 1926)— 3. 43— Procedure. 

does not marry respondent is bad. {Broadway, 
Addison and Dalip Singh, JJ.). PRINGLE v. W.L. 
Pringle. A.I.R. 1930 Lah. 321 (S.B.). 

— S. 35 — Fund for defence. 

Where a petition for the dissolution of mar- 
riage on the ground of adultery is filed by the 
husband and the wife eaters an appearance and 
denies the allegations against her, she has aa 
absolute right to require her husband to fuinish 
her with funds sufficient to suable her to make a 
full and satisfactory defence and to obtain suoh 
assistance from counsel as is reasonable under the 
circumstances, {Mears, C.J., Piggott and Walsh, JJ.), 
A. A. Garlinge V. I.R. Garlinge. 

77 I. C. 133=44 All. 748= 
A. I. R. 1922 All. 504(F.B.). 
— S. 39— Order as to costs. 

— The rule that a wife's costs in proceedings bona 
fide instituted against her husband are necessaries 
for which she can pledge his credit only means 
that the wife’s attorney has a cause of aotioa. 
against her husband for his charges. It does not 
mean that the Court can in a suit for judicial sepa- 
ration at the instance of the wife under Cl. 12 of the 
Letters Patent direct the defendant to put the 
plaintiff in funds. {Panckridge, J.). SAMUEL v. 
SAMUEL. 34 C.W.N. 319. 

—8. 37— Enhancement. 

Court has power to enhance alimony ordered 

to be paid to wife judioially separated. {Phillips 
and BeiUy, JJ.). B. ISWARATYA v. (SWARNAM) 
ISWABAYYA. 1929 M.W.N. 831 = 

31 M. L. W. 97= A.I.R. 1930 Had. 154= 

56 H.L.J. 29. 

—8. 37— Marriage declared void. 

Section 87 limits the power of the Court to 

make an order for permanent alimony to oases in. 
which a deoree has been made declaring a marriage 
to be dissolved or where a deoree for judicial 
separation has been obtained by the wife. The 
section omits to give such power to the Court 
where the deoree declares the marriage null and 
void ah initio on the grounds mentioned in S. 19 (4). 
{Sanderson, C. J., Woodroffe and Richardson, 
JJ.). J.J. TURNER V. A.E. Turner. 

64 I. G. 924=48 Cat. 636=25 C. W. N. 710= 

A. I. R. 1921 Cal. 617. (F.B.). 
—8. 37 — ‘ On confirmation.’ 

' •*On confirmation” means “at” or “within 
a reasonable time after.” Fifteen years is not a 
a reasonable time. {English cases applied), {WalHs, 
C.J. and Krishnan, J.). Arthur MALOOLM 
Lloyd v. Kathleen Lloyd. 

69 I.C. 746=44 Had. 989= 
14 H.L.W. 196=1921 H.W.H.691= 
A.I.R. 1921 Had. 230=41 H.L.J. 269. 
—8. 37— Sabseqnent oo-habltation. 

There cannot be any such thing as a conditi- 
onal resumption of co-habitation. Either the wife 
accepts her decree fox judieial separation and lives 
apart from her husband under it or she does not 
accept it. There cannot be any intermediate stage 
between acoeptanoe of the judicial separation and 
its non-aooeptanoe. Saddon v. Saddon, (1887) 18 
Q.B.D.IIB, followed. {Beaseley, J.). Ellen Ma Noo 
V. William Po THiT. 88 I.C. 866= 

2 Rang. 163= A.I.R. 1924 Rang. 814. 
—8. 43— Procedure. 

—Petition under S. 18 — Prayer r for oustody of 

children inserted — Respondent not prejudioed by 
heuing the two issues together, nor t aking objeo- 
tion-^hete is no irregularity in .disposing of pQtU 
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DIVORCE ACT (1869)~(As Amended by Act 
25 of 1926)— S. 43— Validity of order. 

matters together — Divorce Act, S. 18. {Kendall, J.). 
ESMEt). Edward John. Ill 1.0.627= 

1929 A.L.J. 65 = A. I. R. 1928 All. 677. 

— S- 43— Validity of order. 

.—Chief consideration in passing orders must 
be the rselfare of the children — Respondent taking 
advantage of discovery of illegal marriage to treat 
wife with less consideration than formerly — Res- 
pondent the party at fault as to the illegality of 
marriage — Respondent’s work taking him away 
from home constantly — Reason not made out why 
mother be considered unfit for charge — ^Under the 
circumstances mother was held to be proper custo- 
dian. {Kendall, J.). ESME t>. EDWARD JOHN. 

Ill I.C. 627 = 1929 A.L.J. 65 = 
A.I.R. 1928 All. 677. 

— S. 44 — Death of petitioner. 

Where the custody of the children was given 

to the petitioner, the wife, by the decree nisi till 
confirmation and the respondent was directed to 
pay Rs. 150 for their maintenance. 

Held, after the death of the petitioner before 
confirmation of the decree, the High Court had no 
jurisdiction in the proceedings. {Sandersen, C. J., 
Woodroffe and Richardson, JJ.). BUTTERFIELD v. 
Butterfield. 74 I. C. 250=50 Cal. 153= 

A.I.R. 1923 Cal. 426 (F.B.). 

— S. 45— Security. 

The English authorities do not strike out a 

husband’s petition for divorce or strike out his de- 
fence to his wife’s petition, merely because he has 
failed to give security. What they do. is to stay the 
husband’s petition, and as regards the wife’s petition 
to proceed against the husband for contempt, if he 
is proved to be able to pay but contumaciously 
refuses to do so. The same procedure should be 
followed in India. {Marten, J.). WiLHELMINA 

CoDD V. Bertie Elijah. 84 I.C. 71 = 

47 Bom. 664=25 Bom. L.R. 339= 
A.I.R. 1924 Bom. 132. 

— S. 45— Service. 

■ Party should not be lightly excused from 

efiecting personal service of the petition, should 
circumstances render that course desirable in 
preference to the practice of service by registered 
post. (Shah, Aq. C. J., Marten and Fawcett, JJ.). 
John Over v. Muriel a. i. 0 \’er. 

91 I.C. 20=49 Bom. 368=27 Bom. L.R. 251 = 

A. I. R. 1925 Bom. 231. (F.B ). 

— B. 47 — Evidenoe. 

— -Viva voce evidence should be taken although 
statements in petition may be referred to as 
evidence. {Marten, C. J., Blackirell and Baker, JJ.) 
and after remand {Marten, C. J., Crump and 
Blackwell, JJ.). PREMCHAND HiRA v. BAI GALAL. 

105 1. C. 871 = 51 Bora. 1026= 
29 Bom. L.R. 1336= A.I.R. 1927 Bom. 594 (F.B ). 
— 8. 90 — Discretion. 

—Although under S. 50 the Commissioner has 
a discretion to dispense w’itb the service in a proper 
case he must record proper order in the matter. 
{BAnkin,G. J., C. C. Qhose and Pearson, JJ.). 
GABAO SANGMA V. RANGJI MECHIK. 

117 1. C. 837 = 96 Cal. 29= 
A. I. R. 1929 Cal. 276 (S.B.). 
—8. 90— Mode of service. 

— In an application for dissolution of marriage 

by husband steuFi should be taken as regards 
service both upon the wife and tho co-respon- 
dent and where >..*r}>onal service is not possible 
it is desirable tb^t an order should he recorded 
that the matter should be announced in tho village 


DIVORCE JURISDICTION (INDIAN & COLONIALV 
ACT— (1926, 16 & 17 Geo. V. Ch. 40)— 8. 1— 
Grounds for decree- 

by beat of drum and that the proper notice should' 
be put up at the Court house. {Rankin. C.J., C.C. 
Ghose and Pearson, JJ.). Garao Sanqma v. 
Rangji Mechik. 117 I. C. 837= 

56 Cal. 29 = A.I.R. 1929 Cal. 276 (S.B.). 
— S. 55— Procedure. 

All decrees and orders made by a Court in - 

any suit or proceedings under the Divorce Act 
should be enforced and may be appealed from in 
the like manner as the decrees and orders of the- 
Court made in the exercise of its original civil' 
jurisdiction and not by contempt proceedings even 
though it were tho intent of S. 7 to bring into 
India all the rules of procedure in the Divorce Act 
in England. {Costello, J.). PAULINE WHITE v. 

S. w. White. 107 I. C. 68= 

32 C.W.N. 179 = A.I.R. 1928 Cal. 513. 
— S. 56 — Conditional leave. 

W’here the points involved were whether the 

High Court is justified in reading S. 37 as entitling 
the Court to order enhancement in alimony grant- 
ed for maintenance to a wife judicially separated 
and whether the High Court has power under- 
0. 41, R. 33 of the Civil P.C., to order such enhance- 
ment where none was asked the petitioner-husband 
was granted leave to appeal to the Privy Council' 
but the High Court acting under Divorce Act. S. 7, 
ordered the petitioner to deposit a sum of Rs. 3.000' 
for the expenses of wife. {Jackson and Reilly, JJ.). 
ISWARAYTA V. SWARNAM ISWARATYA. 

123 I. C. 603=1929 M.W.N. 651 = 
31 H.L.W. 150=A. I. R. 1930 Mad. 159 = 

58 M. L. J. 54. 

— S. 57 — Validity of new marriage. 

Marriage during former spouse’s lifetime and 

before expiry of the 6 months fixed by S. 57, is void. 

Per Woodroffe, J. — Where a Minister licensed to- 
solemnise marriage is made aware that there has 
been a previous marriage which has been dissolved 
he should require that tho decree absolute should' 
be produced before him so that ho may see whether- 
the period of six months prescribed by law has 
elapsed. (Sanderson, C. J., Woodroffe and Richard- 
son, JJ.). J. J. Turner v. a. e. Turner. 

64 I. C. 924=48 Cal. 636=25 C. W. N. 710= 

A. I. R. 1921 Cal. 517 (F.B ). 

—8. 61— Intention. 

Section 61, Divorce Act. is not intended to bo 

anything more and does nothing more than pre- 
clude a civil suit for damages of the nature of the 
English common law action, for criminal conversa- 
tion which lay at the suit of a husband to recover 
damages against an adulterer. There is no autho- 
rity statutory or otherwise, warranting the view 
that S. 61 forbids the Crown to proseouto and-' 
punish an alleged adulterer under S. 497, I. P. C., 
when moved to do so by an injured husband. 
(Coldstream, /.). F. BWYB OP SIMLA v. KirK. 
108 I.C. 381=10 L.L.J. 250=29 Cr. L. J. 382= 

A.I.R. 1928 Lah. 50. 

DIVORCE JURISDICTION (INDIAN ft COLONIAL) 
ACT (1926, 16 ft 17 Geo. V, Ch. 40). 

— 8. 1— Grounds for decree. 

The words of Prov. (a), S. 1 (1), are intended ' 

to mean that the grounds on which a decree for the 
dissolution of marriage of a British subject domi- 
ciled in England may be granted by a High Court 
in India shall bo those on which such a decree 
might be granted' by tho Divorce Court in England 1 
according to the law for the time being in force in 
England, i. tf., according to the law laid down ia» 
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(DIVORCE JURISDICTION (INDIAN & COLONIAL) 
(1926, 16 and 17 Geo. V, Ch. 40)— S. 3— 

Validity of deoree. 

S 176 of the Supreme Court of Judicature (Con- 
•soUdation) Act of 1925, and therefore it is sufficient 
for a wife-petitioner domiciled in England to 
•establish to the satisfaction of the Court in India 
•-the adultery of a respondent-husband : A. I. R- 
1926 Cal. 871, Held wrongly decided and A. I. R. 

1925 Cal. 874, I>ott6ted. [Costello, J.). M. BARNARD 

•t>. Q-. H. BARNARD. 115 I. C. 572- 

56 Cal. 89=^32 C.W.N.742= 
A. I. R. 1928 Cal. 657. 

— S. 3— Validity of decree. . • 

.N ‘Parties resident in India but domicilod in 
England — Decree in Indian Court is valid. (Cos- 
<Ullo, J.), M. BARNARD «. G. H, BARNARD. 

115 I.C. 572=56 Cal. 89=32 C.W.N. 742= 

A.I.R. 1928 Cal. 657. 
-As under the Act (1869) amended by Act 
(25 of 1926), the Courts in India cannot pass a 
-decree for divorce in cases of persons resident in 
India but not domiciled therein, and as the 
Indian and Colonial Divorce Jurisdiction Act pass- 
ed by the British Parliament in 1926 validates only 
•decrees passed and condrmed under the Indian 
Divorce Act prior to 15th December, 1926, the 
Indian Courts cannot confirm, after the passing of 
-the English statute and the amendment of the 
Indian Aot, where the parties are residents in 
India but domiciled in England, a decree nisi 
though the decree nisi may have been passed prior 
to the passing of the English statute. A decree of 
dissolution of marriage confirmed or made absolute 
.after 25th March, 1926, the date when the amend- 
Rxent of the Indian Aot came into force, would be a 
nullity, as the order of confirming or making abso- 
lute is itself a deoree of dissolution, and the 
•making of it is prohibited by the Indian Act of 

1926 in cases where the parties to the marriage are 

not domiciled in India at the date of presentation 
■of the petition. As such a deoree cannot be made 
^tindex the provisions of the Indian Divorce Aot, as 
•amended by Aot No. 25 of 1926, it would not be 
i^endeied valid, by 8. 3, Indian and Colonial Divorce 
•Jurisdiction Act. {Shadi Lal,C.J., Broadway and 
^fordc, JJ,). MBS. LYDIA AQNES WALLER v. 
SAMUEL JAMES WALLER. 110 I.C. 706= 

10 Lah. 64=30 P.L.R. 230= 
1928 Lah. 537 (F.B.). 
DOCTRINE OF FACTUM VALET. 

(1) Hindu Law— Adoption. 

(3) Hindu law Marriage. 

DOOUMBHT. 

See (1) Deed. 

(2) Evidence. 

(8) Evidence Act. 

DOCUMENTARY EVlDENGB. 

See Evidence Act. 

IDOMIOILB. 

5e«alsoSUOOKS8IONAOT, 1925, PART 11. 

.*TrP]*lx6 Of var. 

Where every aot of the claimant at the time 

^f the breaking of the war was consistent with tte 
ttntentiott to retain his commercial domicile at 
^nstantinople and inconsistent with any inten- 
^on to divept himself of it and he did his best to 
Wtipiie the voyage of the ship to a Turkish port 
•although he was not able to sl^bw that there was 
any particularly pressing ooininetoial oWeotiii 
aendtog her to Basra where there was nooOrgo 

appointed, or trade expected, 

disoli^ged the' fefitis 
^rBaowlng tlmt he no longer oonimetofeUy 


EASEMBMT— Acquisition and Extinction. 

domiciled in Turkey as he had been before. The 
condemnation must therefore stand. {Lord btmiur). 
SOCRATUS ATYCSIDB3 V. SECRETARY OP STATE. 

70 I.C. 156=46 Bora. 837=25 BomX.R. 116- 

32 M L T. 81=27 C.W.N. 967- 
18 M-L.W. 664=1923 M.W.N. 848= 

A I R. 1922 P.C. 871. 

DOMINANT AND SERVIENT OWNER. 

See (1) EASEMENT. 

(2) EASEMENTS ACT. 

DONATIO MORTIS CAUSA. 

See (1) HINDU L.AW— GIFT. 

(2) HINDU LAW— WILL. 

(3) Mahomedan law— Gift. 

(4) mahomedan law— will. 

(5) Transfer of property act, Ss. 12ff— 

128. 

(6) Will, 

DONEE. 

See Gift, 

DONOR AND DONEE. 

See (1) Evidence Act, S. 115. 

(2) Hindu law— Gift. 

(3) Mahomedan law— Gift. 

DOWER. 

See Mahomedan law. 

DRAIN. 

See (1) EASEMENT. 

(2) EASEMENTS ACT. 

DRUGS. 

See Bombay Abkari Act. 

DUBASH. 

See Contract Act, S. 182. 

DUMBNESS. 

See Hindu law— Succession. 

DURESS. 

See (1) Contract. 

(2) Contract Act, s. 16. 

durpatnidar. 

See Bengal Tenancy Act. 

DWAVAMUSHVAYANA. 

See Hindu Law— Adoption. 

DWIRQAHHAN Cf^EMONY. 

See Hindu Law— Widow. 

DYING DECLARATION. 

See (1) OR. P. CODE. S. 164. 

(2) Evidence Act, Ss. 32 and 33. 

EARNEST MONEY. 

See (1) Contract Act, S. 73, 

(2) Damages. 

(8) T. P. Act, Ss. 54 and 65. 

EASEMENT. 

Aequisition and extlnotton. 

Light and air. 

OTerhanging trees. 

Privacy. 

Right against Government. 

Right eonoerning water. 

Right of way. 

Right to bury. 

Riparian Rights. 

Use of land. 

User. 

Miscellaneous. 

—Acquisition and Extinction. 

— ■ -Neither registration nor a written instrument 
18 necessary for the oreatiou of an, easement. 
JIAIL 612, FoK. (Daniels, J.). SURAJpRASAD o. 

Hahbs hwari Prasad. 96 1.0. 276 (in,), 

— 'Ifasements by prescription ate acquired only 

idmin^t dwn^. {Qredves ana 

QfuHe, //.). Mamin t>. moizuddih 

^ ' 9 H. 0 . SIS^aSr, 1926 Cal. 64t; 
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EASEUENT-Light and air. 

There must be complete unity of seisin, or 

the absolute ovrnership of the dominant and 
servient tenements must vest in the same person in 
order that easements may be extinguished. This 
doctrine has been so strictly construed that it re- 
quires the estates in the two tenements to be of an 
equally high and perdurable character. In other 
cases of unity the easement is suspended, not 
extinguished. (Alttkerji, J.). DCRGARAM Das v. 
Bhabat EA>r Das. 85 I.C. 739 = A.I.R. 1926 Cal. 92. 

— ■ -Acquisition — Co-owner cannnot acquire ease- 

ment in joint property. {MoU Sagar, J.). HlEA 
Nakd f. AHMAD YAR. A.I.R. 1923 Lah. 608. 

—Light' and air. 

■ Ancient light — Substantial privation render- 

ing occupation diKomfortable is necessary to con- 
stitute obstruction. 38 Bern. 474; 53 Pcm. 786; 
80 Pcm. 839 ard AC. 419. Fell {Falhnr and 

Baker, JJ.). BfilMAJl VAfrCEV v. YESWAM 
CBAHGAGODDA. 150 I.C. 86S = 31 BomX.R. 771 = 

A.I.R. 1929 Bom. 388. 

— Light — Person selling bouse having windows 
overlooking bis adjoining land^Verdor cannot 
obstruct light frem coming to such windows by 
building on the adjoining land thus derogating 
from his own grant— Subsequent vendee of the 
land is also bound by the obligation- 

The true principle underlying cases ofthis kind 
is that the vendee is entitled to have the enjoy- 
ment of the light and air of the ancient windows 
in the same manner as it was enjoyed during the 
unity of possession. {Mifter, J.). BrajeSHWAEY 
DASI V. Nityanahda Das. no I.C. 720 = 

47 C.L.J. 583=32 C.W.N. 996 = 
A.I.R. 1926 Cal. 365. 

— ' - — Injunction for the protection of the easement 
of light and air can only be granted when their 
closure amounts to an actionable nuisance. It is 
not enough that the light has been reduced. There 
must be a substantial privation of light enough to 
render the occupation of the house uncomfortable 
according to the ordinary notions of mankind and 
(in the case of business premises) to prevent the 
occupier from carrying on business as beneficially 
as before. Colls v. Ecme and Colonial Slorcs, (1904) 
A.C. 179; 8 P.R. 1909; 39 Cal. 59 and A.I.R. 1914 
P.C. 45, Bef. 

The existence of other sources of light should be 
taken into consideration. ColZs v. Home d Colonial 
Stores, (1904) A.C. 179 and 38 Bom. 252, Ref. (Bhide, 
J.). SoBAN Singh v. jagat Singh. 

114 I.C. 698=A.I.R. 1928 Lah. 980. 

Rankin, C.J. — Where there has been an in- 
terference with ancient lights, the law refuses an 
action unless there has been a real interference 
with convenience or comfort of the dominant pre- 
mises as regards their nature'and situation. Colls v. 
Home and Colonial Stores Ltd., (1904) A.C. 179, 
Foil.; Fine v. Jolly, (1907) 1 Ch. 480, Expl. {Rankin, 
C.J.and C.C. Qhose, J.). DEBENDBA Nath v. 
SUBENDBA Nath. 102 I.C. 370=31 C.W.N. 419= 

49 C.L.J. 474= A.I.R. 1927 Cal. 345. 

— Light, like air, is the common property of 
all, or, to speak more accurately, it is the common 
right of all to enjoy it and it is tho exclusive pro- 
perty of none, and it is impossible that a person 
should be allowed to claim the stoppage of all 
huildinge in the neighbourhood for the sake of the 
extremely small amount of light and air that he 
must at the best of times, have enjoyed through 

' hU windows : ColU y. Home and Colonial Stores, 


EASEMENT— Privacy. 

(1904) A. C. 179. Rel. cn. {Kincaid, J. C. andLoio, 
A. J. C.). BULCHAND V. ASSDDAMAL. 

93 I C. 444=A.I.R. 1927 Sind 11&. 

" Agreement not to block window — Efiect is- 
only to create an ancient light and not to preclude 
the servient owner from putting up any building: 
which in the slightest degree would diminish the 
free ingress of light and air. {Mears, C. J. and 
Piggott, J.). GUBPRASAD v. BISHDNLAL. 

79 I. C. 349=5 L.R.A. Civ. 262= 

A.I.R. 1924 All. 816. 

' ■ Obstruction to light and air— Injunction is- 

proper relief — Compensation in money is not. 
adfquate relief. 9 I. C. 417. Foil. [Moti Sagar, J,)t 
jawahar Singh v. Sewa Singh. 

79 I.C. 572=5 L.L.J. 487= A I R. 1924 Lah. 97. 

- ■ Right to light and air — Measure of dominant; 
owner’s right — Rule of >15 degrees is not a definite- 
rule recognised by Law. 

There must be substantial privation of light’ 
enough to render the occupation of the house 
uncomfortable according to ordinary notions, 
which must differ considerably, e.g., in the 
city of London and the country, and obvious- 
ly differ very considerably in ahadis or- 
towns. (1904) A. C. 179, Ref. {Walsh, J.). Mt. 
CHANDAN KUKWAR V. NABAIN. 73 I.C. 931 = 

A. I.R. 1923 All. 942. 

—Overhanging trees. 

Trees overhanging for many years- No 

prescription is acquired. 19 Bom. 420 and 43 
Bom. 164, Fon.:44 Bom. 605, Expl.; Lemon v. 
irefcft, (1894) 3 Ch. 1 and (1895) App. Cases 1, Rel. on. 
iPandalai, J.). GURUSAMI RAJA v. PERUMAD 
RAJA. 1929 M.W.N. 726=A.I R. 1929 Mad. 819. 

' -Right to go on neighbour's land to collect fruits, 
etc. 

Quaere. — Whether the owner of a Jlahwa tree 
the branches of which overhang the defendant’s 
wall can acquire a right of easement for collect- 
ing the fruit on the defendant’s land. Lemon 
V. TTeib, L. R. (1695)|H. 0.11. Ref. [Pullan, J.). 
Abdul Haq v. Shahmat ali. 114 I.C. 512» 

■ Where there are trees overhangingthe plaint- 
tiff’s land, an injunction only should be granted and 
no pecuniary compensation : for in such cases the 
plaintiff’s contention is not that his easement has 
been violated but that his property has been in- 
vaded, and will continue to be so invaded unless 
the invasion is removed. Hence compensation 
cannot be the proper remedy. 31 Cal. 944 and 43 
Bom. 164, Rel. w. {Pandalai, J.). GURUSAMI RAJA 
V. Perumal Raja. 1929 M.W.N. 726= 

A.I.R. 1929 Mad. 815. 

- — It is impossible to have a custom in case of 
a thing, so indefinite, so vague and so changeful- 
from cby to day, and year to year as the shadow of' 
overhanging trees. It is impossible either in any 
locality or throughout tho country. {Pandalai, J 
GURUswAMi Raja v. Perumal Raja. 

1929 M.W.N. 726 = A.I.R. 1929 Mad. 819. 

— Privacy. 

———Right of privacy in N. W. P. — Custom — In- 
terference is an actionable wrong and affords 
cause of action to person affected thereby. {Iqbal 
Ahmad and Sen, JJ.). FAZAL HAQ v. FAZAL Haq*. 
107 I.C. 584=26 A.L.J. 49 = A.I.R. 1928 All. 201, 

- - ■ Custom — Right of privacy is recognised as 
a custom of the country. 

It does not depend on the oastc or creed of the- 
person owning house or on the fact, vtx., if it was- 
UBcd by the ladies. 10 All. 868 and 18 A. L. J. 861^ 
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basement— R ight against Government. 

Ji,/. Pra«*d, J.). BOHBA TABA CHA™ ^ 

ui. EATAZI BEG«M. ^ j ^ 

-onna to .upplv 

water to wet fields but the ryots ha^e no vested 
interest in the maintenance of any particular 
channels for their supply. The ryots cannot 
claim as against Government any right to take 
water to their fields by any particular channel. 
82 Mad. 141 ; 34 M.L. J. 425, Bel. on. {WallMe, J.). 
A VENKATASAMI NAIDU V* AGQABAM CHBNGA 

BioDl. ^930 Mad. 621. 

Every ryot can acquire by prescription 

against Government. (Devadoss, J".). SECRETARY 
OFSTATBO.K. SUBBA RAO. 99 I.C.475— 

® “ 38 M.L.T. 160=1927 M.W.N. 89= 

26 M.Ii.W. 10=A.I.R. 1927 Mad. 382. 
———Where a ryot has had the benefit of an extra 
amount of water for a long time— Something more 
than he would ordinarily be entitled to as a ryot. 

Eeld, that he is not entitled to insist that that 
extra supply should be continued. Other consi- 
derations would arise if it is proved that his 
enjoyment of this extra water was as of right. 

{Odgm, J.). Md. Usan Rowther y. Sbcretary 
OF State. 96 1. C. 317=1926 M.W.N. 404= 

A. I. R. 1926 Mad. 788. 

—Right oouoeFning vatep. 

— ■ »EvideDC6 — Sufficiency of — Evidence that 
person has occupation of lands and that he takes 
water from tank to irrigate it is good evidence of 
fact that he has right to do so. [Rankin, C.J.). 
ISMAIL BISWAS v. EMPEROR. 124 I.C. 829= 

A.I.R. 1930 Cal. 289. 
—In a suit relating to right of easement claim- 
ed by a party in respect of overflow of water from 
one estate to another, it is absurd to expect proof of 
exact measurements of diminution at any parti- 
cular moment of time. 78 P.R. 1905, [John- 

stone, J.). DHABAM DAS V. A.Y. Volkbrs. 

A.IR. 1930 Lab. 177. 

' ‘ Z amindar's tank—Inamdar's user of. 

In a suit by a zamindai against several inam- 
dars to recover compensation for the unauthorised 
use by the defendant of the water of the plaintiff’s 
tank for the second crop on the defendant’s inams 
the'plaintifi admitted ^e defendant’s right to use 
the water of the tank, for the Ist crop but denied 
their right for the second. 

Eeld, that the right admitted hy the plaintiff 
and claimed by the defendant was one of easement 
and that as the. evidence established the defen- 
dant’s user of the water of the suit .tank fox raising 
a second crop for twenty years and more the defen- 
dants were entitled to an easement by prescriptive 

E^d further, tha^ as the whole decree was 
^uest^oned in the revision petition and the finding 
of fact related to all the defendants the whole 
decree of the Court below against all the defon- 
^nts, should, under 0, 41, E. 4, Civil Procedure 
^de. he ^et aside though the. revision petition 
melfhad been preferred by only one of ' them. 

.{Jdmescm,, J,). PItohuh v, Zamimdar op 

VBNKAa^AaIBI. 89 H.I 1 .J. 111. 

w -. i B ig}U to drain water > 

Aii^atez fxom the plaintiff's land was for nearly 25 
years^hdisg dlsoharged on defendant’s land, but as 
heGiuternment channel divided the two the water 
wraa dninadihy.j means of aeiphon. sluicei put up 
MnAa^tihe GoTeaimsiit ohannel with .the IpemuB- 
4iP&cQh|l|^i(}«femin.ent. The defendant obfittuot- 


EASEMENT— Right of way. ; . ‘ a 

ed the discharge. In a suit by 

Wish his right to drain off the water 

ment was not a party but expressed 

to permit the plaintiff to continue to dram fcha 

water as before, _ . 

Eeld, that the plaintiff was ^ not suing 

as agent of the Government but m his own 
right. The person to sue would be the owner of the 
ndghbouring servient heritage the Government, as 
that is the dominant heritage to the defendant 3 
land. (Jnctot, /.). SRINIVASA X^^IAB 0 . 
AB A VAMDTHA IYENGAR. 1930 M.W.It. Wl. 

Bight to allow water to flow to lower land. 

Natural right to let rain water on to lower adja- 
cent land— Right whether extends to letting it 
through particular openings — Proof of prejudice 

Before the partition two plots of land beltmged 
to a common proprietor ; the land on which the 
plaintiff's house stood was on a higher level tlmn 
that of the defendant. Subsequent te the partition 
a wall was built between the houses jointly by the 
two owners. In that wall an opening was made at 
the time of the construction. 

Eeld, that the plaintiff had ^ a natural 
right to allow rain water on his land to 
flow out to the adjacent tenement, and that 
he would allow it to flow through the opening in 
the common wall because the defendant had^ not 
shown that such a course involved an additional 
burden. Gibbons v. Lenfestey, 1 B. L. T. 55 (P. 0.)» 
applied, {yenkatasubba Boo and Madhavan Na\r, 
JJ.). Sinnana Goundan y. Veerappa Goundan. 

1930 M. W. N. 133= A.I.R. 1930 Mad. 676. 

Even quite apart from the provisions of the 

Easements Act it is safe to hold as a general prin- 
ciple of law that no claim can be made either as a 
natural right or as an easement ■ by prescription to 
water which does not flow in a definite course but 
which should be regarded as surffvoe water or sur- 
face drainage 1 87 Mad. 804; Bawslron v. Taylor, 
(1855) 11 Ex. 869; A. I. R. 1923 Pat. 65, Ref. [Seald 
and Eyo Bu, JJ.). MAUNQ PWB V. MAUNG OHAN 
NYEIN. 170 I. C. 658=7 Rang, 487= 

A. 1. R. 1929 Rang. 300. 
——Right to use water for certain lands— Water 
used fox excess land — Right to water in respect of 
all the lands is not forfeited. {Cuming and B. B. 
Okose, JJ.). BHUSAN SHAHANA v. UPBNDRA 

Nath Ghosb. 96 I. 0. 668= 

A. 1. R. 1926 Cal. 1201. 

-Owner of higher land cannot pass to lower 
land flood,. water accumulating due to his fault— 
Adjoining oooupier on lower level oan raise high 
bunds to protect his own land. 

The owner of the land ou thq higher level cannot 
olaim an injunction to restrain him from doing so 
on the ground that bis right to evacuate his normal 
drainage had been invaded where any suohmva- 
sion was due to his own fault. 26 M.L.J. 276, 
Foil. [Duckworth, J.). MOKSODALI V. MA HIL. 

76 U 0. 729=1 Rang. 427=A.1.R. 1924 Rangv86. 

—Right of way; i 

■ In India just as mhSh as in England there 
are three distinct rights of way.' First, there are 
private rights in the strict sense of the term vested 
in pariiqulax, individuals or ^e owners of pairtioular 
tenements and such rights commonly .havo l^ix 
origin in giant or presoriptiont Secondly, there 
ate rights belonging to certain olaases of persons, 
oextain portions of the public, such as the freemen 
.oi.the oUy, tenan^^ of a manner <ol the , inhabitants 
.ola parish Tillbgei* Sudhvrights -oommonly h%ye 
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their origin in custom. Thirdly, there ate public 
rights in the full sense of the term which exists 
for the benefit of all the King’s subjects and the 
sense of these is ordinarily dedication. 15 Cal. 460 
(F. B.). Foil. (iVMfeer/i, /.). Pran NATH v. 
Emperor. 33 O W N. 915 = A. I.R. 1930 Cal. 286. 

A public right of way in the full sense of the 

term and as to all King's subjects is unconnected 
with dominant tenements. Such right of way may 
be acquired by user of or dedication to the public 
in general, in this connection the fact that there 
were no thoroughfares at the termini is not of much 
importance on the point of dedication, but the 
question whether public in general use the way as 
pathway or only the inhabitants of the village or 
some other village do, are questions of considerable 
materiality. For where the privilege to use a road 
is enjoyed by a particular section of the public 
community or by inhabitants of two or three vil- 
lages and not by others the road is not a public 
road. 25 W. R. 233 and 9 All. 434. R^f. {Mukerji, 
J.). ^Pran Nath v. Emperor. 33 C.W.N. 915= 

A.I.R. 1930 Cal. 286. 

—Ways permitted to be used by a section of 
the public or ways used by all in particular cases 
are private ways which have their origin in custom 
and such customary ways can be converted into an 
ordinary highway after user by the general public 
sufficient to raise the presumption of dedication, 
but the evidence in support of the public claim 
must be cogent. BrockUbank v. Tlumpson, 2 Ch. 
844 ; Furquhar Newbury Rural District, 1 Ch. 12 ; 
Bermondsay v. Brown, L.R. 1 Bq. 204, Bef. 
{Mukerji, J.). Pran Nath v. Emperor. 

33 C.W.N. 913 = A.I.R. 1930 Cal. 286. 

■ Houses on both sides of public road except 

temple built by plaintiff's ancestor, acquired by 
defendants — Defendants including road in their 
mill compound leaving separate passage for plain- 
tiS to reach temple — Plaintiff has no absolute 
right of passage over road. {Suhrawardy and 
Cammiade, JJ.). MUDDEA MILLS CO., LTD. v. 
SiDHESWAB CHATTERJEB. US I.C. 515 = 

32 C.W.N. 1055- 56, Cal. 280=A.I.R. 1929 Cal. 33. 

* In order to establish a right of way it must bo 

proved that the claimant has enjoyed it for the 
full period of twenty years and that he has done 
so as of right : but if it should be the case of the 
opposite party that the enjoyment was by violence 
or by stealth or by leave asked from time to time, 
it is for him to allege and establish that case. But 
where no such case is made by him the Court 
ought not to allow him to argue such a case. 8 
C. W. N. 859, Diss. /rom. (Das and Adami, JJ.). 
NAZIR Hussain v. aulad Haider. 

96 I. 0. 1010=1928 P.H.C C. 264= 

A.I.R. 1926 Pat. 460. 

■ ' The right of the public to the enjoyment 
of land set apart from time immemorial for use of 
the public way stands upon a higher footing than 
a mere easement over properly belonging to 
another. (Spencer, Og. G.J. and Srinivasa 
Aiyangar, J.), Yenkatakumar v. Secy, of State. 

88 1.0. 345 = 1925 H.W.N. 271 = 

A.I.R. 1925 Mad. 418=47 H.L.J. 784. 

^Easements of way must not be vague or inde- 
finite, that is to say, they must be limited to a 
particular route over the servient tenement. An 
easement of v?ay confers no right to wander at plea- 
sure over any part of the servient tenement for 
whatever pur|;o 80 . 

The servient owner has the right to set out the 
line of way to be followed by the dominant owner, 


EASEMENT — Right to bury. 

and if he fails to sot it> out. the dominant owner 
must take the nearest way he can. In any case, 
the selection of the road must be such as a person 
of reasonable and ordinary skill and experience 
would make, and if the road has to be made it 
must be made in such a manner as a reasonable 
and prudent person would adopt if ho were making 
a road over his own land. (Kinkhedc, A. J. G.). 
VASUDEO V. Shanker. 85 I.C. 84= 

7 N.L.J. 232=A.I.R. 1925 Nagl 168. 

Pathway not regular and defined— Easement 

can bo acquired. Pathway passing over waste land 
does not prevent easement if two termini stated. 
(S. B. Ghosh, J.). H.ARIDAS GHOSE MridhA v. 
GOURI CHARAN GHOSE MRIDHA. 71 I.C. 309 = 

A.I.R. 1924 Cal. 359. 

■ -Sale-deed describing southern boundary of 
the land conveyed as pathway to be reserved— 
Vendee is entitled to right of way on the land 
forming southern boundary though no pathway 
might actually have been set apart by vendor— 
Deed— Construction— Easements Act, S. 18. (Fen- 
katasubba Rao, J.). KUPPAKKAL, v. MATHAN 
CHETTIAR. 82 I.C. 430=A.I.R. 1924 Mad. 834= 

47 H.L.J. 477. 

'Right of way for scavengers through dwell- 
ing house — Long User — User as of right and a 
legal origin may be presumed — Easements Act, 
S. 15 — Other modes of acquisition are not exclud- 
ed by section. 

In the case of long enjoyment a legal origin is 
presumed in England until the contrary is shown. 
(1891) App. Cas. 228 ; (1882) 7 App. Cas. 683 : 

(1904) 2 Ch. 534 ; 3 East 224; 4 L. W. 128, 
referred to. 

In India there are conditions and circumstances 
such as nature and character of the servient land, 
the friendship or relationship of parties to be taken 
note of. before a Court can come to the conclusion 
that the exercise of a right of way can be held to 
have been as of right 8 C.W.N. 359 ; 13 C.L.J. 
816 ; 29 M.L.J. 6&5, referred to. (Kumaraswami 
Sastri and Devadoss, JJ.). KUNJAMMAL v. RATH- 
NAM PiLLAI. 66 I.C. 11 = 1922 M.W.N. 143= 

15M.L.W. 266=31 M.L.T. 150= 
45 Mad. 633= A. I. R. 1922 Had. 5= 

42 M. L. J. 417. 

A private right of way, not appurtenant to a 

dominant tenement like public rights of way, arc 
not easements but rights in gross and can be 
enforced as such. (Newbould and Buckland, JJ.). 
BALAI CHAND pal V. PANCHU GOPAL SEAL. 

59 I.C. 319 (Cal.). 

—Right to bury. 

• There is no easement known to law by which 
persons can acquire a title by prescription to bury 
their dead: A.I.R. 1924 Lah. 492, Foil. (Dalip 
Singh, J.). NATHU LAL v. NUR MUHAMMAD. 

107 I.C. 769 (Lah.). 

■Right to bury the dead cannot be acquir- 
ed by prescription. A.I.R. 1921 Cal. 669 ; 
A.I.R. 1924 Lah. 492, Foil. (Zafar Ali, J.). JlWAN 
Singh v. Karam Din. 103 I. C. 678= 

A. I. R. 1927 Lah. 664. 

Exclusive and continuous user by the public 

of a land as a graveyard with the owner’s know- 
ledge and acquiescence for the prescriptive period 
will raise a presumption of a dedication to the 
public. By the custom of the country the ground 
in which human remains are interred is regarded 
for ever as sacred, and though the ownership of 
the soil may be vested in others, the permission to 
bury in the land carries with it the right to per* 
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jJorm all customary rites. 78 P.L.R. 1908; 40 Cal. 
fJ97 (P.O.) and 26 Bom. 198, Foil. {Campbell, J.). 
Ram Singh v. ali Bakhsh. 95 1.C. 458 (Lah-). 
—An easement by which one person gets a 
Tight by prescription to bury the dead in land be- 
longing to another is unknown to law. {Uarlineau, 

J.). Mangat ram V. Siraj-ul-Hasan. 

78 I.C. 152=6 L.L.J. 130= A. I. R. 1924 Lab. 492. 

--Riparian Rights. 

Plaintifis claimed to erect permanent struc- 
tures across a stream, tt was found on evidence 
fthatthey had no such right but from time to time 
fthere was an interruption of the water of the river 
through the erection of temporary structures. That 
Tight had been exercised for 20 years before the 
beginning of the litigation. 

Beld^ that the right was a right to such inter- 
ierence with the water of the stream as has been 
effected by the continual use of what are described 
AS temporary structures and plaintifis should be 
Hiven a declaration to that effect. 

Seld further: that it is possible that the use of 
these temporary structures has given a larger right 
than the natural right to the plaintiffs. {Lord 
BuckmasUr). YlBABHADRATTA GARU v. MAHA- 
LAE6HMAMMA GARY. 122 I.C. 308= 

31 U.L. V. 326=34 C.W.N. 512=32 Bom. L.R. 492= 

A.I.R. 1930 P.C. 42=58 M.L.J. 285. 

Ohxier — Even the rights of the riparian owners 

may be acquired by ea sement. (Shudi Lai, C.J. and 
Xe Bossignol, J.). BALI Ram v. Bela Singh. 

63 1.0. 538=A.I.R. 1923 Lah. 594. 

of land. 

' 'An open space in which the houses of the 
parties open, it may generally be presumed is 

meant'for the use of the owners and occupants of 
*11 the houses abutting on it. {Zafar Ali, J.). 
PBABHUMAL 0. BANWABI LAL. 102 I.C 432= 
9 L.L.J. 198=28 P.L.R. 230= A.I.R 1927 Lah. 351. 
—— Con strootiug cattle troughs on another’s laud 
-“12 years* user disentitles the owner to have them 
amoved. 16 Bom. 888,I>isf. {Kanhaiya LaL J.). 

Zamlapat Dubbt V. Ram Raj. 79 I.C. 450= 
4 L.R.A. CI7. 378= A.I.R. 1924 All. 103. 

— Uiep. 

-—No imnimum limit of time can be laid down 
•whioh would justify the infeteneo as to immemo- 
OAl usetj'lt depends on the evidence and the ciroum- 

1921 Bom. 480, Ref. 

Benai ^i Ghatbbji. A.I.R. 1930 Pat. 7. 

*ha frit A 5**”® character of the servient land, 

between the servient 
owners and the circumstances under 

“ay “duoe the 

^0 direct proof that the 

■Set iaZt^n P«®“nption of right from long 

Jiis fawohrwfc * presumption in 

^Bfavonrwhiohcahbeiebutted’by woof of facts 

“insistent with or^^ich ^Sate 
which,, in the absence of 
defendant, would entitle pUintiff 

■Satan, /. o.)., Mijre HusAn, H usain ffireAz. 


T xfi^B^ption— Or^in of, naex netmiasive^NTn 
-«ov4iicCjA81^21^.L j. 486^>L;R.A. 01 ta. 274 ; 3 : 


EASEMENTS ACT (1882), B. 2— Custom. 

Immemorial user-Grant may be presumed. 

{Ghose.J.). AMRITNATH BisWAS V. JOGBNDRA 
Ohandra Bhattaoharjbb. 69 IX. 183— 

A.I.R. 1924 Cal. 369. 

The incidents of a permanent tenancy in 

India are different from the incidents of a term or 
for years as they obtain in England and there is 
no substantial reason for holding that a tenant 
with permanent right has no rights of easement 
against another tenant enjoying the same rights. 
The user by the plaintiff without interruption 
peacefully, publicly and as of right for a period of 
over 30 years ought to be traced to a lost grant, 
{C.C. Ghosh and B.B. Ghosh, JJ.). KALI PADA 
BOSE V. PANI Bhusan Roy. 70 I.C. 173= 

A.I.R. 1924 Cal. 363. 

. .A mere user which had not ripened by pres- 
cription, would not give rise to any right upon which 
an action could be founded unless some kind of 
possessory title existed in the plaintiff’s favour. 
{Spencer and Baviesam, fJ.). SiVANANJIAH t>. 
SiTHAY GOCNDEB. 70 I.C. 367= 

14 M.L.W. 449=1921 H.W.N. 510= 
A.I.R. 1921 Mad. 627=41 M.L.J. 490. 

— Miscellaneous. 

Licensee with interest cannot be evicted un- 
less the interest comes to an end. {Cuming and 
Page, JJ.). ASWINI KUMAE v. GOBINDA CHANDRA. 

97 I.C. 395= A.I.R. 1927 Cal. 16. 
'Person not in enjoyment of easement can- 
not prevent by force servient owner from dealing 
with his land. {Ashworth. LiLA v. EM- 
PEROR. 77 I.C. 1002=9 O.L.J. 291 = 

25 Cr. L.J. 538= A.I.R. 1922 Oudh 228. 


A mere finding that a parnala is old is no 

finding in law that an easement has been establish- 
ed with respect thereto. {Wilberforce, J.). AHMAD 
Bakhsh V. Mt. PALI, 66 I.C. 922=3 L.L.J. 88= 

A.I.R. 1921 Lah. 171. 

EASEMENTS ACT (V of 1882). 

—Applicability. 

Act does not apply to Punjab— Principles of 

English Law apply as rules of equity and good 
conscience. (Addison, J*.). ShivDAYALo. RAM 
DAS. 98 I.G. 913=27 P.L.R. 376= 

A. I. R. 1926 Lah. 473. 

^Principles underlying the Easements Act 

are applicable to Berar though in Berar that Act is 
not in force. {KinkJusde, Offg. A.J.C.). Dayarau v, 
DBORAO. 94 I. C. 923=22 N. L. R. 162= 

A. 1. R. 1926 Nag. 376. 

-S. l-ApplicabUUy. 

Aot does not apply to Punjab— Prinoiples of 

English Law apply to oases •■m easements. [Zafar 
Ali, J.). KARAMILAHI V. GHULAM MUSTAPA. 

102 I. G. 447=A. I. R. 1927 Lah. 492. 
— S. 2— Custom. 

A Court should not decide that a local cus- 
tom exists, unless the Court is satisfied of its 
reasonableness and its certainty as to extent and 
application, and Is further satisfied by the evidence 
that the enjoyment of the right was not by leave 
granted or by stealth or by force, and that it has 
been openly enjoyed for such a length of time as 
suggests that originally, by agreement or other- 
wise, the usage haid become a customary law of the 
plaos la respect of the persons and things which it 
concerned. 17 A. 87, 

Per Kanhaiya Lai, <jr.— There is no statutory period 
of enjoyment provided, during which, inoinerlo 
establlBh a local onstom, it must be proved that the 
aright, olaimedito have been leajhyedby local out* 
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EASEMENTS ACT (1882), S. 2— Costomary right. 

tom. has been so enjoyed. (Lindsay and Kan- 
haiya Lai. JJ.). CHANNT7 DUTTA VtAS v. SwAMI 
Gtananandji. 90 I.C. 976=A.1.R. 1926 All. 130. 

— S. 2 — CoBtomary right. 

A customary right is recognized by law and it 

may arise by agreement or prescription and may be 
deduced from long and open user. {JC/indsaj/ and 
Kanhaiya Lai, JJ.). CHAXNU DUTTA t). SwAMI 
Gtananandji. 90 I. C. 976= 

A.I.R. 1926 All. 130. 

Those rights which baling their origin in 

custom belong to certain classes of persons on 
certain portions of the public such as the inhabi- 
tants of a village are customary rights. They are 
not easements in the legal sense of the term. A 
right based on custom is established by proof of 
the custom and it is not necessary that there 
should be evidence from which a lost grant may 
be presumed. Moreover it is not necessary that 
a custom should be traced back for the whole time 
necessary to make it immemorial, whatever that 
time may be. The evidence must be sufficient to 
show that the right “ has been openly enjoyed for 
such a length of time as suggests that originally 
by agreement or otherwise the usage had become 
customary law of the locality. The doctrine of 
the lost grant is applicable to private rights claim- 
ed by prescription. It is inapplicable to a right 
claimed on the basis of immemorial custom. It is 
inaccurate and slipshod to speak of the local under- 
standing or agreement or practice which comes to 
be a local law or custom as a grant. The question 
of legal origin is only of importance where it is 
suggested that the right claimed might have 
originated within the time of memory, whatever 
that time may be. In the case of a custom its 
legality depends on such considerations as its 
reasonableness and its certainty. As to the length 
of user or enjoyment, which must be proved before 
a local custom may justifiably be inferred, per- 
haps no definite rule can be laid down. But if the 
existence of the custom depends on oral evidence, 
and the user or enjovment is taken back as far as 
living memory can be expected to go, then in the 
absence of rebutting evidence it is not unreasonable 
to say Proesiimifur retro or to infer immemorial 
enjoyment of the right. 17 All. 87; 20 Sfad. 889; 
23 Bom. 666, Eef. to. (Richardson and Suhrawardy, 
JJ.). ALi Mohamed p. Sheikh Katu. 

70 I.C. 263=36 C.L.J. 280=A.I.R. 1923 Cal. 200. 

—8. 4 — Alternative claim. 

It is not inconsistent for a plaintiff to claim 

certain property as his own and in the alternative 
a right of easement over the same. iSuhravardy 
and Cuming, JJ.). BEHARI LAD MUKEBJI v. 
ASUTOSH BANEBJEE. 87 I.C. 19=41 C.L J. 379= 

A.I.R. 1926 Cal. 788. 

— 8. 4 — Co-Bharers. 

Co-sharer— Easement — Two plots held ex- 
clusively by two co-sharers severally — Holder of 
one plot cannot claim easement over the other plot 
as such exclusive possession is not ouster of the 
other co-sharer. (Ross and Eultcant Sahay, JJ.). 

Kameshwab narain Singh v. Janabdhan Pra- 
sad Nabain Singh. 87 I.C. 736= 

3 Pat. L.R. 81 = A.I.R. 1925 Pat. 492. 

— 8. 4 — EsBentials for existence# 

- Easement implies tenements belonging to 
different persons. No different owners, no easement. 
{BarUe, J. C. and Ealumal, A. J. C.). GlRDHABI- 
DA8 BADHAKISHEN BAS V. TIBATH DAS GOKAD- 
DAB. 120 I.C. 497=A.I.B. 1980 Bind 34. 


EASEMENTS ACT (1882) ,S. 4— Well. 

— S- 4— Passage to sweepers. 

Right to allow passage to sweepers may not 

be an easement. (Suhrawardy and Qarlih, JJ.). 
RAMCHANDRA V. BHOLA NATH. 33 C.W.N. 189=* 

>A.I.R. 1929 Cal. 350. 

— S. 4— Public lane. 

Private persons who merely happen to resido- 

in bouses in public lane cannot sue for alleged 
encroachments in that lane, for no right of 
easement can be acquired over a public lane. 
A. I. R. 1924 All. 715, Bisf. (Rennet, J.). BAHAD 
Singh v. Mohammed Yusuf. 118 I.C. 520= 

A.I.R. 1929 All. 504. 

—S. 4— Public road. 

Right of passage on public road is not ease- 
ment. (Tr< 2 /s;i and Dalai JJ.). MUNICIPAL BOARDi. 
Benares v. Behari lad. 95 I.C. 1030= 

48 AU. 560=24 A. L- J. 682= 
A. I. R. 1926 All. 538. 
— S. 4— Question of Fact and Law. 

■ The question whether a party has an in- 
defeasible right to do something on the land found 
to belong to another is a mixed question of law 
and fact. The witnesses are to prove facts or acts 
done, and it is for the Court to affirm or negative 
the existence of an alleged right on such facts 
being considered in relation to the rule of law 
applicable to the question. (Niamatullah, J.). 

Mohamm.U) Yusuf v. Subaj Bali Singh. 

123 I. C. 377 = A. I. R. 1930 All. 338. 
— S. 4— Right of light. 

■ ■ Suit by occupier of bouse only, relating to 

right of light is maintainable. (Rupchand and 
Wild, A. J. Cs.). EHUBCHAND KHUSHALDAS v. 
BULCHAND NABAINDAS. 123 I. C. 230=- 

A.I.R. 1930 Sind 152. 

— S. 4 — Right to bury. 

——Land for nse as a burial ground may be 
acquired through purchase or dedication. But law 
does not recognise that an easement by prescription 
can be created by the mere fact that dead bodies 
are placed in graves on the land of nuotheraud 
permitted to remain there for the prescriptive term. 

The right to bury in a given tract of land cannoi 
be deemed a right imposed for the beneficial enjoy- 
ment of land. 

The Court will not create a new species of 
easement specially if the easement claimed con- 
stitutes a nuisance. (Moolcerjce and Panton, JJ.). 
GoPAL Krishna v. Abdul Samad. 

66 I. C. 640=340. L. J.319= 
A. I. R. 1921 Cal. 569. 

—8. 4 — User and ownership. 

. To create an easement there must be a domi- 
nant and a servient heritage and the right acquired 
must be for the beneficial enjoyment of a dominant 
heritage. User under a claim of ownership of a 
tank, in and over which such user is had, and which 
is negatived, cannot operate to found a right of eaw- 
ment over the tank. 16 Bom. 592, R^f. {Phillip& 
and Odgers, JJ.). PAKKIR MahamUD v. PiCHAI 
Thevan. 92 I. C. 465=A. I. R. 1926 Mad. 625. 

—S. 4-Well. 

Suit by N to restrain if from preventing IT 

from using well water — Well situated in ground 
belonging neither to 3/ nor to N — N proving right 
of easement to take water from well— 3f interfer- 
ing with right of N by enclosing well with wall 
and preventing N from having access to wellr— 
House of N formed dominant tenement and ground 
in which well stood was servient tenement and IT 
held entitled to decree ordering demolition of con- 
struction made by 3f, 
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Held further, that it was not necessary for to 
prove that the servient tenement was the tenement 
of if had interfered with his right but it was 
sufficient for to show that there was a dominant 
and a servient tenement and that he had the rights 
required by S. 4 in order that a right of easement 
should be established and N was entitled to a 
decree ordering the demolition of the construction 
made by if. {Hears, C.J. and Bennet, J.). Eau* 
OHAUDER u. SHER ALI. 118 I-C. 42— 

1929 A.L.J. 1120=A.I.R. 1929 All. 779. 
——A person who builds a well can claim from 
the grantor of the land on which the well is con- 
structed what is necessary for a beneficial enjoy- 
ment of a well, but he cannot claim that he has 
obtained any easement in respect of any particular 
land in the neighbourhood except in so far as it is 
the land of the grantor. Hence where a person 
builds a well on the municipal land for the use of 
the public and the neighbour constructs a wall 
leaving a space of five feet in width surrounding 
the well, and also a passage leading to the_ public 
road, the latter cannot be a^ked to demolish the 
wall although it might have prevented the public 
from seeing the well from a distance. {Pullan, J.). 
Mustafa KHAN V. Dwarka. 116 I.C. 63= 

A.I.R.1929 Oudh 401. 

—8. 8— Artificial water course. 

- ■ ‘' — Artificial water courses or openings for 
taking water are apparent and continuous. 
84 Mad. 4S7; 2 Mad. 46 and A.I.R. 1924 Mad. 108, 
Bef. {Fail Ali and Chatterji, ifj.). KABTIC 
MANJHI V. BANAMALI MUKERJI. 

A. I. R. 1930 Pat. 7. 

— B. 5— Brain. 
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■ Where the drain through which the water 
flows is a masonry drain it is an apparent easement 
within the meaning of S. 6 of the Easements 
Act. The drain is continuous easement in so far 
as the flow of rain water is concerned. For the 
flow of rain water no act of man is needed. But 
the flow of water from the latrine requires the act 
of man and to that extent the easement to flow 
such water is not continuous easement. {Mukerji, 
J.). MT. SAJID-UN-NISSA ti. SAYED HIDAYAT. 

80 I. 0. 896=22 A. h. J. 423= 
8 L.R.A.0iT.291=A.I.R. 1924 All. 748. 
■“Bi- fi^Pruit tree. 

Trees — ^Fruits falling on neighbour’s land — 

Bight to go to gather is not an easement. It is a 
OTeation of an express agreement or contract. {Coutts- 
potter and Bamesam, JJ ). 0. D. Sarangapani 
lYENGAB V. SADAGOPA NAIDU. 68 I. C. 968= 

16 H.L.W. 98=1922 M.W.N. 421= 
81 M.L.T. 78= A.I.R. 1922 Mad. 398 = 

e . . 43 M. L. J. 152. 

—8. 8 — Staircase. 


Eight to use staucase not being continuous 
does not come within S. 18 (6). 

In order to bring a case vrithin Cl. (6), S. IS, it 
must be established inief. ,alta that the easement 

continuous. A.I.R, 1924 
I|»h. 488, Bel. on. (TeftCliand, J'.). GHANI MAHO- 
IflSD p. Mt.^ LACHMI. 117 1.0.381= 

^ n M II i.»i. ^ MS- 

7— Applicability. 

“r~r'Seotion 7, Illos. (c) applies to cases where 
*ne land is m natural condition and does not apply 
to, land bwdened with a building and there is.arti- 

'itself. In suoh 
does apply and thaiques^on .ofeease- 

decided, Ig applying.!, 8 . 16 . (Bmttet 


EASEMENTS ACT (1882), S. 7 — Contigaoua 

fields. 

and Iqbal Ahmad, JJ.). BHAGWAN DAS *. Bm 
IQBAL SULTAN, 118 I. C. ’15 = 1930 i.L^y|0^_ 

—8. 7-~Aptificial water course. , 

The right to water flowing through artificial 

water courses is a right of casement, and must rest 
on some grant or some arrangement, either proved 
or presumed from, or with the owners of the land 
from which the water is artificially brought, or on 
SOID6 logal origin , It is quito distinct from tii6 
natural right, which, is a natural mcident to tho 
ownership of land, and entitles priina faeje 
successive riparian proprietor to the unimpeded 
flow of water of a natural channel in its natural 
course, and to its reasonable enjoyment as it passes 
through his land. In the case of artificial water* 
course where no easement or customary righfi 
enjoytd by the plaintiff has been proved, but only 
diminution of supply (and not complete stoppage) 
the plaintiff is not entitled to an injunction res* 
trainiog the defendants from interfering with hiB- 
enioTment. {Campbell, J.). BELA SlNQH v. BALI 
rAi. 73 I.C. 489=A.I.R. 1923 Lah. 237. 

— S. 7 — Contiguous fields. 

Where two contiguous fields belong to differ* 

ent proprietors, one of which stands upon higher- 
ground than the other, nature itself may be said 
to constitute a servitude on the inferior tenement, 
by which it is obliged to receive the water that, 
falls from the superior. If the water which would 
otherwise fall from the higher ground insensibly 
without hurting the inferior tenement, should be 
collected into one body by the owner of the supe- 
rior in the natural use of his property for draining, 
or otherwise improving it, the owner of the inferior 
is, without the positive constitution of any servi*- 
tude, bound to receive that body of water on hia 
property. A. I. R. 1926 Mad. 449 (F. B.), on; 
A. I. R. 1929 Mad. 837 and Gibtons v. Lenge$ty\ 
(1916) 113 L. T. 65. Bef. {Venlcatasubba Rao and 
Ufad^van Nair, JJ.). SiNNANA GOWNDBN v. 
Veerappa Gownden. 1930 M. W. N. 133= 

A.I.R. 1930 Mad. 676. 

■ Owner of upper lands can discharge surplus 
rain-water as also irrigation-water brought on hia 
land for agricultural operations into lower lands 
by opening vents in his buud provided no damage 
is caused. Beard v. Moria Colliery Co., Ltd., 84 
L. J.Ch. 158; Gi66onsv. Lengesfy, (1916) 118 L. T.. 
56; A. I. R. 1926 Mad. 449 (F. B.) and A. I. R. 1928 
Mad. 62, Ref.; (1918) M. W. N. 167 {Sadasiya 
Ayyar, J.), Not appr. {Waller and Madhavan Nair-, 
JJ.). KASIA PiLLAI V. GANESAMUTHUKUMARA- 

SAUIA PiLLAl. 118 LC. 287=52 Mad. 426= 

29 M. L. W. 346=A. I. R. 1929 Mad.-837= 

56M L.J. 311. 

Owner of land on lower level cannot prevent 

water flowing over his land in natural course from 
higher level. A.I.R. 1926 Mad. 449 (F. B.). Foil, 
{Zafar Ali, J.). PAETAB SiNGH v. SURGAN SiNQH.. 

108 I.C. 728=29 P.L.R. 440= 
A.I.R. 1928 Lah. 717. 

- Where two contiguous fields belong to differ- 
ent proprietors, one of which stands upon higher 
ground than the other, nature itself may be said- 
to constitute a servitude on the inferior tenement 
by whioh it is obliged to receive the water that 
falls from the superior. If the water whioh would 
otheiwise ffill from the higher ground insensibly 
without hurting the inferior tenement should ba 
oolleofced into one body by the owner ^ol the supe- 
rior in the natural use of his property for draining 
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fields. 

or otherwise improving it, the owner of the in- 
ferior is without the positive constitution of any 
senitude, bound to receive that body of water on 
his property. The lower heritor cannot object so 
long as the flow whether above or below ground is 
•due to gravitation unless it has been unduly and 
unreasonably increased by operations which are 
in cumulatiotiem vicini. But he is under no legal 
obligation to receive foreign water brought to the 
surface of his neighbour’s property by artificial 
means ; and there is no distinction in principle 
between water raised from a mine below the level 
of the surface of either property and water artifi- 
cially conveyed from a distant stream. One land- 
owner cannot by altering the condition of his land 
■deprive the owner of the adjoining land of the pri- 
vilege of using his own as he might have done 
before. The distinction between rural and urban 
•areas drawn in 29 Mad. 539 arises from the acoi- 
•dent that illustration (/i) to S. 7 of the Easements 
Act instances a case of land in an urban area be- 
cause it wishes to safeguard the statutorv rights of 
urban authorities to restrict unapproved methods 
•of dealing with land and buildings. Really there 
is no such distinction. [Coutts-Trotter. C. J., 
^rishnan and Beasley, -TJ.). SheeK HUSSAIN 
€AHIB V. Pachipulusu SUBBATYA. 

94 I.C. 677=49 Mad. 441=1926 M.W.N. 370= 
24 M.L.W. 641 = A.I.R. 1926 Mad. 449= 

SO M.L.J.377 (P.B.). 

■ Owner of higher land is entitled to let rain 

water naturally flow into lower land — But the 
owner of upper land cannot do anything that will 
■^hrow on lower land any water that would not have 
naturally gone there — If he does so, the owner of 
the lower land can protect himself and will not be 
liable if in so doing he keeps off also water natu- 
Tally flowing. But where originally the owner of 
higher land used to maintain a bund to prevent 
water flowing into bis land through a creek in the 
"bund of neighbouring river but by his neglecting 
'to do so the water flowing through that creek, 
allows down into the lower land from the upper 
land, and the owner of the former erects a bund to 
■prevent this water, this flow is a natural flow and 
the lower owner can be prevented by injunction 
from resisting it unless he has acquired a prescrip- 
■tive right that the upper owner should maintain 
'his own bund against the creek in proper repair; 
but it is equitable that the upper owner should be 
required to give undertaking to keep in proper 
repair his own bund. 

Per Lentaigne, J . — ^The fact that two adjoining 
■owners are found to have a continuous bund erected 
in such a manner that the bund of each owner is 
necessary for the protection of the land of the 
•other as well as of his own land raises a strong 
presumption of a mutual understanding that each 
owner will repair his portion of the continuous 
bund necessary for both their lands. {Lentaigne 
and Carr, JJ.). MA Hli «. MOKSODALI. 

84 I.C. 924=3 Bur. Ii.J. 217=2 Rang. 4S0= 

A.I.R. 1929 Rang. 58. 

Easement — Owner of higher land cannot pass 

to lower land flood water accumulating due to his 
fault — Adjoining occupier on lower level can raise 
high bunds to prot'*--’:- bis own land. 

The owner o? tv, a ' ,nd on the higher level cannot 
claim an inj'iuc ! i to restrain him from doing so 
on the ground that his right to evacuate his normal 
-drainage had been invaded whore any such inva- 


EASEMENTS ACT (1882). S. 7 —Spring 
water. 

sion was due to his own fault. 25 M.L.J. 276, Foil, 
(Duckworth, J.). MOKSODALT v. 'MA HLI. 

76 I.C. 729=1 Rang. 427 = A.I.R. 1924 Rang. 86. 

Every land-owner has a natural right to 

collect and retain upon his own land the surface 
water not flowing in a defined channel and put it 
to such use as he may desire. He may also allow 
it to flow away in the usual course of nature upon 
the lower lands of his neighbour and cannot be 
bound to prevent it from so doing. He cannot do 
this, however, by an artificial discharge upon his 
neighbour's land unless he has acquired such an 
easement which his neighbour is bound to submit 
to. If ho should acquire such an easement, the 
owner of the servient tenement acquires no reci- 
procal rights as against the owner of the dominant 
tenement with regard to the flow of surface water, 
that is, water not passing through a defined 
channel. (Dawson Miller, C.J. and Mullick, J.), 
Mt. SABBAN V. PHUDO S.'tHU. 69 I C. 947= 

4P.LT 81=1922 P.H.C.C. 305= 
2 Pat. 110 = A. I. R. 1923 Pat. 65. 
— S. 7 — Drainage. 

^The natural right of drainage covers only the 

right to allow rain-water falling on land of a 
naturally higher level to drain ofl by surface flow 
along whatever lines the water may find its way to 
the neighbouring land; but it does not include a 
right to pass the water which has come artificially 
thereon. Arkwright v. Cell. (18.S9) 5 i^I. & W. 203 
and Young V. Bankier Distillery Co., (1893) A.O. 691, 
Foil. (Kinkhede, A. J, C.). RAMCHANDRA NAQOBA 
V. RETIRAM. 107 I. C. 203=24 N. L. R. 122= 

A.I.R. 1928 Nag. 184. 

— S. 7 — Mode of enjoyment. 

Where defendant opened new windows inter- 
fering with plaintiff’s right to privacy and the 
plaintiff’s right to obstruct the windows by a struc- 
ture erected on his own ground was declared, but 
he was directed by the Court to erect a wooden 
structure. 

Held, that the plaintiff cannot bo restricted in 
bis ohoice of the method he might adopt for the 
obstruction of the windows. (Mookerjee and 
Chotzner, Jj]. SAROJINI DEVI v. KriATA LAL 
HALDAR. 72 I. c. 976=36 C. L. J. 406= 

A. I. R. 1923 Cal. 256. 

— S. 7 — Right to benefit. 

Easement — Benefit of, only for dominant 
tenement — No right of servient owner to insist on 
continuance by dominant owner. 

If however water running through an artificial 
channel on a neighbour's land has all along been 
flowing to the plaintiff’s land it is open to the 
plaintiff to insist on its continuant on the footing 
of a lost grant or old arrangement. (Bucknill, J.). 
FUDU SAHU V. SABBAN. 69 I.C. 84 (Pat.). 

— S. 7— Right to drain water. 

The right which an upper owner has to allow 
rain water on his land to flow out to the adjacent 
tenement is a natural right under the Easements 
Act. (Venkatasubba Rao and Madhavan Nair, JJ.), 
SINNANA GODNDAN V. VBERAPPA GOUNDAN. 

1930 M.W.N. 133 = A.I.R. 1930 Mad. 676. 
—8. 7— Spring water. 

'"Where the obstruction by defendant of water 
began only fourteen feet from the sources of the 
springs. 

Held, there Is clear justification for presuming 
under S. 114 of the Indian Evidence Act that there 
is a direct and defined ohannel known to defend- 
ant by which the water sought to be tapped finds 
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basements act (1882), S- S—Permanent 

tenure. 

its way to the adjacent springs, and to such cases. 
S 7 does not apply. [Pf'o.tt and Fawcett, 
BABAJI RAMALING V. APPA VITHAVJA. 

77 I.C. 131= 25 Bom. L.R. 789 = 
A.I.R. 1924 Bom. 15i. 

— S. 8— Permanent tenure. 

Holder of permanent tenure can create ease- 
ments. {Obiter.) {Courtneij Terrell. C. J. and JwaXa 
Prasad. J“.). KASIBUDDIN v. DEOKALI. 

113 I.C. 884=A.I.R. 1929 Pat. 124. 

— S. 8— Tenants. 

^A tenant can acquire an easement against 

property held by another tenant. {Mukerji, J.). 
CHOTEY V. DAL CHAND. 118 1.0.225= 

A.I.R. 1929 All. 862. 

— S; 12— Lambardar. 

Lambardar cannot acquire adverse possession 

nor easement over manure collected by the non* 
agriculturists — Adverse possession. {Wazir Sasan 
andPullan, JJ.), Gata Prasad u. Sahdeo Singh. 

112 I.C. 123=5 O.W.N. 296= 
A.I.R. 1928 Oudh 257. 

— S. 12— Tenant. 

• — ^ — Tenant can claim right of easement based on 
immemorial user but not ou prescription. 6 Gal. 
894 (P.O.); 4 Oal. 633 (P.C.) and 30 Cal. 281, Ref. ; 
29 Cal. 363, Diet. {Fail AH and CJiatterji, JJ.). 
EABTIC MANJHI V, Banamali Mukerji. 

A.I.R. 1930 Pat. 7. 

—8. 18— Condition. 

' For claiming easement of necessity it must 
be shown that the land conveyed is surrounded on 
all sides by lands belonging to third persons and 
the only way of access is over the contiguous land 
of the grantor. ' (B. B. Ghose and Panton, JJ.). 
HINDU8THAN OO-OPEBATIVB INSGBANCB SOCIETY 

t». Secebtaey op State. 121 I.C. 73 7= 

56 Cal. 989= A.I.R. 1930 Gal. 230. 
—8. 13— Easement of necessity. 

Where a purchaser could make a passage for 

himself by piercing a door, it could not be said 
that he ha^ an easement of necessity of passing 
over his transferor’s property. 33 All. 467, Foil. 
{uuMjidnd Bennet, JJ.). ATA HuSAiN v. QADIB 
Bakbh. 123 1.0. 762= A. I.R. 1930 All. 560. 

Bight of way — Dominant otoner purchasing 
^operiy through which he can reach dominant 
l^net^t^Bffect. 

In considering questions of easement of necee* 
Blty, ^venience is not the best but absolute 

necessity, and in thismatterS. 13(e) is the same 

as the law m England. A right of way of necessity 
only aririek^hen there is no other possible legal 
mode of getting, at the land and an easement of 
^cessity, which aris^ by implication ®£ law is a 
grant of a right of way until such time as the 
grantee mdy A<^xure the power from some other 

Muroe of reaching the gtwi.dominant tenement. 
Where^ he acquires by purchase the property 
through which he can reach the several portions of 
tte dommant tenement the old easement ceases to 

American law review- 
ea;) (Ananthaknshna Aiyiir, J:). VBNKATApatht- 

' ' kn* riAafi.injiLLL ..f ..^'x I®®® 

witT, * means an easement 

m^out whi<J the property retained cannot be 

necessary to the 


WttJ^»,M)<..KABTIO MANJEIitt, -BANAMALI 

9 v u'; A.liR, 1980 Pat-7. 


EASEMENTS ACT (1882), ft 13— Basement of 

Necessity. 

^There cannot be an easement of necessity for 

enabliug the dominant owner to enjoy another' 
easement. An easement of necessity is not created 
merely when the easement is necessary, but when- 
it is absolutely necessary for the beneficial enjoy- 
ment of the dominant property and the mere fact. 
of the properties having come under a common 
owner for a period of a year or so does not convert 
a right, which otherwise could not have been con- 
sidered absolutely necessary for the enjoyment 
of the property an easement of necessity. 

The right of a person to go upon the land of hi»- 
neighbour and erect a scaffolding thereon, for the 
purpose of plastering and white-washing his owm 
wall, is in the nature of an easement, though it is- 
not an easement of necessity. (Taraporewala, J.). 
Official Trustee v . Salebhai. 94 I. C. 673=- 
28 Bom. L.R. 403= A.I.R. 1926 Bom. 328. 

• ■ -An easement of necessity, means an easement, 
without which the property retained cannot be 
used at all, and not one merely necessary to the 
reasonable enjoyment of that property, but an- 
easement apparent and continuous and necessary 
for enjoying the portions severed from the unity of 
ownership will pass to the transferee unless a con- 
trary intention is expressed or implied in the 
instruments of transfer. (1902) 2 Ch. 667 at 572 and' 

3 Bom. L.R. 601, Foil. 

Where the plaintiffs’ plots were all along water- 
ed through the openings or vents, 

Deld, the existence of these vents is sufBcient: 
evidence of an apparent, continuous and necessary 
easement. The vents might be closed for the sake 
of convenience after irrigating the plaintiffs’ fields 
as a temporary measure, just as a drain may be 
closed for clearing silt or for repairs, but this act. 
being done for the proper enjoyment of the ease- 
ment or in the course of enjoyment of an easement 
which is continuous would not make the easement ' 
a non-conlinuous one. (Devodoss and Coleridge. 
JJ.). M. GANQULU V. T. JAGANNATHAM.' 

76 I. C. 331=A.I.R. 1924 Had. 108= 

„ 45 M.L.J. 724. 

■ ■ - -Easement of necessity contemplates abso* 

lute necessity and it will not be granted merely for- 
oonvenienoe. {Kanhaiya Lai, J.O.). KUNJ Behabi 
V. BHULA, 72 I.C. 199=11 O.L.J. 8= 

A.I.R. 1923 Oudh 250. 

■ Under 01., (e) plaintiff has to prove that the- 

easement claimed was necessary for the enjoyment 
of the property allotted to him by partition. Under 
Cl. {/)he has to prove that the easement was appa- 
rent, oontinuous and necessary for enjoying hia. 
share as it was enjoyed when the partition took 
effect and that no different intention was expressed 
or necessarily implied jin the partition. There ia- 
no right of easement after partition on the mere 
ground that the easement is necessary for enjoying* 
the share as it was enjoyed. {Ashworth, A.J.CX. 
Bbij Mohan lal v. Ohandriea Sing 

70 I.C. 930=26 0. C. 281=A.I.R. 1923 Oudh 57. 

An easement of necessity is one which the 

law creates according to the doctrine of implied^ 
pant in a partioular case. It is one without which 
the dominant tenement cannot be used at all A 
right of way of neoeeslty ceases if the dominant 
owner can approach the place through his owa- 
land. A.O.J. andFUtcher^ j\ Abhota. 

OHANDBA GHOSH V. Raj KUMAR GHOSH. 

. ^ , 801,0.804 (Oal,). 

As . a light of easement of necessity arising* 
out of a seveianoe by partition arises from 
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presumed grant, no grant can be presumed where 
the rights of parties have been definitely settled in 
a partition suit. (Nexvbould, J.). SiBNATH SAHA v. 
MOHESH CHANDRA SAHA. 59 I.C. 89 (Cal.). 

— S. 13— Flow of water. 

Two adjacent plots one on higher level — 

Subsequent to partition joint wall with aperture 
built — Water from well existing before partition 
and used for washing can be allowed to flow from 
higher plot to lower through aperture as easement 
under S. 13 in addition to the natural right to 
drain ofi rain water through the said aperture. 
{Vcnltatasubba Rao and Madhavan Nair, JJ.). SlN- 
NANA GOWND.AN V. VBERAPPA GOWKDAN. 

1930 M.W.N. 133=A.I.R. 1930 Mad. 676. 
Quasi easement — Property on slope — Parti- 
tion-Person holding quasi-dominant position 
possesses easement to drain water through the 
lower portion as an apparent and continuous ease- 
ment. {S)iadi Lai, C.J. and Broadwaxj. J.). CHAN- 
X)AR V. BALA PEBSHAD. 113 I.C. 758= 

A.I.R. 1928 Lah. 497. 
Partition — No drain existing on either tene- 
ment— Level of dominant higher than that of 
aervient— Right to easement arises as regards rain 
■water but not as regards water for daily use as the 
former is in the nature of an apparent and continu- 
ous easement. {Dalip Sinffh, J.). BALA ParshAD 
>0. CHANDAR. 100 I.C. 939 = 9 L.L.J. 169= 

28 P.L.R. 334=A.I.R. 1927 Lah. 383. 
— S. 13 — Implied grant. 

The doctrine of implied grant does hot 

•eonfer any title to easement which are not non- 
apparent and non-continuous. {Fazl Ali and 
ChatUrji, JJ.). KARTIC ilANJHI v. BANAMALI 
MUKBBJI. A.I.R. 1930 Pat. 7. 

—B. 13— Nature of easement. 

. ■ -Question whether an easement is one of 

necessity is one of fact— C. P. Code, S. 100. 
iOdqers, J.). GOVINDA BHATTA v. M. RAMA 
■Bhatta. 103 I.C. 862=A.I.R. 1927 Mad. 983. 
— S. 13 — Quasi-easement. 

The term ‘ quasi-easements’ has been applied 

to those easements, which, not being easements of 
absolute necessity, come into existence for the first 
time by presumed grant or operation of law on a 
•severance of two or more tenements formerly united 
in the sole or joint possession, or ownership, of one 
or more persons. The law relating to guasi-ease- 
ments, arising on a division of joint property, is 
based upon the same principle which governs the 
conveyance of a part of the tenement held hy a 
single owner or possessor. The principle is that 
on the grant by the owner of an entire property 
part of that property as it is then used and enjoyed 
there will pass to the grantee all those continuous 
and apparent easements, termed quasi-easements, 
which have been and are at the time of the grant 
in use for the benefit of the part granted. Such 
easements arise in favour of the grantee on several 
principles. As between co-parceners, mutual con- 
veyances of the shares allotted to them respectively 
upon a partition of joint property, whether under 
the direction of Court of law or otherwise, will 
carry -with them by presumption of law the nght 
to such continuous easements as are necessary for 
the reasonable use and enjoyment of the premises 
respectively allotted. One of such easements is 
the right of support (including lateral support) 
which passes by implication of a law to a grantee, 
it is applicable to the case of a party wall which 
"belongs entirely to one of the adjoining ownws, 
^)ut is subject to an easement or right in the other 
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to have it maintained as a dividing wall between 
the two tenements. The mere fact that the price 
of the wall was taken into account in adjusting 
the value of the allotments does not in any way 
affect the applicability of the law. [Suhraxoardij 
and Chotsu^r, JJ.). Bhola NATH DUTTA u. 
Radhanath Biswas. 78 I.C. 908= 

51 Cal. 789= A.I.R. 1924 Cal. 844. 
— S. 13— Right of pasture. 

A customary right of pasture on landlord’s 

land can be established by proper evidence if it is 
made out that from time immemorial the tenants 
have enjoyed it as of right, and if from the circum- 
stances it could be gathered that the right was 
enjoyed by them customarily or might be due to a 
lost grant. 

Where the rent was increased within living 
memory, within a few years and on every occasion 
on which the landlord granted permission to the 
tenants to graze the cattle the tenants had to apply 
for it and obtain such permission. 

Held, that customary right cannot be held to 
exist. {CoultS‘Trotter, C.J. and Srinivasa Ayyan- 
gar. J.). LAKSHMI KUMARA v. CHINNA NARA- 
TANAPPA. 106 I. C. 195= 

A I. R. 1928 Had. 799. 

— S. 13— Right of way. 

Basement of necessity— Right of way over 

another property cannot be claimod where other 
mode of access exists. 28 Itlad. 495 and 33 All. 
467, Foil.; 18 Bom. 616 and 481. C. 670, Re/. 
(Kuviaraswami Sastri and Walsh, JJ.). NaraYANA 
GAJAPATHIRAJU V. JANAKI RATHAYYA MUBAJI. 

124 I.C. 893=1930 M.W.N. 225=31 M-L.W. 459= 

A.I.R. 1930 Mad. 609. 

■ “Continuous and apparent easement — Right 
of way is apparent but discontinuous easement even 
where road is formed and metalled — English oases 
are not applicable in face of the Act. 28 Mad. 495; 
83 Mad. 827 and 15 All. 270, Foil. {Case-law dis- 
cussed.) (Kumaraswami Saslri and Walsh, JJ.). 
NARAYANA GAJAPATHIRAjav. jANAKI RATHAYYA 
MUBAJI. 124 I.C. 893= 1930 M.W.N. 229= 

31 H.L.W. 453= A.I.R. 1930 Had. 609. 

There cannot be an easement of necessity if 

there is an alternative route or way. But where 
the alternative route is extremely impassable, it 
means that the way which is claimed by the plain- 
tiffs and which is claimed by them as a way of 
necessity is the only way available to them. (C. C. 
Chose and B. B. Chose, JJ.). Kali PAOA BOSB 
V. Fani Bhusan Roy. 70 I.C. 173= 

A.I.R. 1924 Cal. 363. 

Right of way is not continuous easement. 

(Uartineau, J.). Ganga RaMv. SITA RAM. 

6 L.L.J. 176=A.I.R. 1924 Lah. 488. 

'Easement — Right of way — Sale-deed describ- 
ing southern boundary of the land conveyed as 
pathway to be reserved — Vendee is entitled to 
right of way on the land forming southern boun- 
dary though no pathway might actually have been 
set apart by vendor — Deed — Construction. {Ven- 
katasiibba Rao, J.). KUPPAKKAL v. MATHAN 
CHETTIAR. 82 I.C. 430=A.I.R. 1924 Mad. 834= 

47 H.L.J. 477. 

-Where the owner of two tenements or of one 
tenement divided into two parts transfers one 
part, he puts an end by contract to the relation 
which he had himself created between the land 
sold and the land retained. He discharges the 
land so sold from any burden imposed upon it 
during his joint occupation: the condition of such 
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land is thenceforth debermined by the oontraot of 
ftUeafttion and nob by the previons user of the 
former common owner during his common owner- 
ship. But where a man disposes of part of his 
land and that part affords an accommodation to the 
part retained, that accommodation will upon seve- 
rance ripen into an easement, if it be such as to be 
absolutely necessary for the enjoyment of the part 
retained and the accommodation be such that it is 
capable of constituting the subject-matter of an 
easement. {English case-law discussed.) {Mookerjee 
andPanton,m. TRUSTEE Mondol v. Kenu- 
BA&f MONOAL. 65 I.C. 22—34 C.L.J. 518— 

A.I.R. 1921 Cal. 231. 

— S- IS-rRight to drainage. 

-Partition— Water from plaintiff’s site drain- 
ing off across defendant’s land before partition— 
Plaintiff was held not entitled after partition to 
drain off his water in a narrow channel across the 
defendant’s land causing greater burden on de- 
fendant’s land. 

Before the partition it was unlikely that water 
flowed in any channel aoioss the defendant’s land 
and it would be likely to be absorbed as it would 
be spread over the whole area. Now that the 
whole amount of the water was concentrated into a 
parrow channel it imposed a burden upon the de- 
fendants of a very different nature to that which 
was in. existence before the partition. It could not 
therefore be said that it was necessary for enjoying 
the plaintiff’s share as it was enjoyed when the 

S srtition took effect. The burden cast upon the 
efendants was a more onerous burden than it 
was before, and the plaintiff was not entitled to 
the easement. {Phillips, J,). SiNHAN GOUNDAN 
V. VBBBAPPA GOUNDAN. 90 I. C. 900- 

1929 H.W.N. 282= A.I.R. 1929 Had. 681. 
—8. 13— Right to water. 

■Sait for injanobion restraining owner of 
intervening fields from interfering with flow of 
water from well farther away— Question having 
arisen as result of partition of field and well— If 
flow across intervening field necessary for field in 
q^uestion, and was irrigating it before partition, 
party has right of easement and could rightly 
claim injunotion. (ifuferji oni Bennet, JJ.). 
CHHATABlfAL P. JUOUL KiSHOBB. 

^ A.I.R. 1930 All. 313. 

'Bakemeni to take water for watering a field 

w be an easement of necessity. {Odgers, J.). 
GOVINDA BHA.TTA v. M. RAUA BHATTA. 

103 1.O. 862=A.I.R. 1927 Had. 968. 

-S. 13-Saie. 

— - — -EasementB and juari-easements pass with 
Mle. 60 P.B. 188^ Foil. {FCoti Sagar^ J*.). 
FAIZ MAHOMMAD V. LatiP. 78 I.C 661 = 

p 1924 724. 

—8. 18— Scope. 

-T-;— The wide language used in the illustration 
yanes rule of law enacted in the main section 
SP® easements are allowed under 

Cl, (/) as are continuous. If the easements be 
f. 0 % oontmnous within the meaning of 01 (/) it 
isjdiffio^t^o see how the benefit of all the gutters 
and drama mentipned in 01. (A) of the illustra- 
apn can be enjoyed in respect of matters which 

Therefore 

aAns^tion ;(h), cannot be accepted .:to modify -the 

. SAJED-KnIotMA 

Sf flAJBP ^AYAas- ; 80 1.C. 896*22 A.L. J. 42fl?s 

tail .ri'vvJliimLijOiB. 29isAJ.& 1924 aL;748. 
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EASEMENTS ACT (1882), S. 15— Accfuiaitioil by 
prescription. 

— S. 13— Transfer of easement. 

■When a g«asi- 3 ervient tenement is convey- 
ed to the grantee, and the 5 *^^^*dominant tene- 
ment is retained by the grantor, juasi-easoment 
cannot arise in favour of the grantor unless ex- 
pressly reserved in his grant, inasmuch as the 
grantor by a grant for valuable consideration is, 
in the absence of such express reservation, taken 
to have relinquished all rights over the tenement 
granted, and to be thereby afterwards precluded 
from doing anything which derogates from his 
grant. Wheeldon v. Burrows, (1879) 12 Oh. D. 31, 
Foil. ; Pyer v. Carter, (1857) 1 H. and N. 916, Not 
foil. {Addison, J.). SHIV DaYAL v. RAM DAB. 

97 I. C. 913=27 P. L. R. 375* 
A. I. R. 1926 Lab. 473. 
An apparent, continuous and necessary ease- 
ment will pass to transferee unless contrary inten- 
tion is expressed. {Spencer, Offg. C. J.). SOURT- 
BAJA NAIDU V. KAJAQOPALAN. 81 I G. 833* 

20 H.L.W. 243=1924 H.W.N. 678* 
A.I.R. 1924 Had. 812=47 U. L. J. 302. 
——The provisions of S. 13 and illustrations may 
be regarded as enunciating the principles of jus- 
tice, equity and good oonsoience Where the owner 
of an entire tract of land, or of two or more adjoin- 
ing parcels employs a part thereof, so that one 
derives from the other a benefit or an advantage of 
a continuous and apparent nature, and sella the 
one in favour of which suoh continuous and appa- 
rent $ua$i-easement exists, the easement, being 
necessary to the reasonable enjoyment of the pro- 
perty granted, will pass to the grantee by impli- 
oation. The principle has been applied to oases 
of transfer of two tenements, and it has been ruled 
that if the owner of an estate, part of which is 
quusi-dominant and part Quasi-servient transfers 
the two portions to two different persons, the res- 
pective transferees will take the portions granted 
to them, burdened or benefitted, as the oase may he, 
by those rights in the nature of apparent and con- 
tinuous easements which the previous owner had 
the right to attach to them. This rule is held ap- 
plicable where there are several grants not abso- 
lutely at the same moment, but so far at the same 
time that they are considered as one transaction. 
{S£ookerjee and Chotmer, JJ.). SABOJINI Dbvi v. 
KBISTA Lal Haldab. 72 I.O. 976* 

360.L.J. 406=A.I.R. 1923 Cal. 356. 

—8.15. . 

Aequisition by preBorlption. 

Customary right. 

Interruption. 

Light and air. 

Right against Government. 

Right of Fishery. 

Right of way. 

Right to support. 

Right to water. 

User. 

HlBoellaneous. 

— S. 15 — Acquisition by prescription! 

' "“SeotionlS is of wider application and is not 
confined to rights of way or of support specially 
mentioned therein. The expression * an y, other 
easement’) includes a variety of rights similar . to 
those illustmt^ in the seotion. Pasturage, fishery 
ferry and similar li^ts of easements have been 
frequently upheld as those acquired by prescription 
and it is possible to acquire a tight of presorlptive 
easement for storing, for threshing floor and for 
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EASEMENTS ACT (1882), S. 15— Acqaisition by 
prescpiption. 

using particular land as courtyard. 14 Bom. 213; 
5 Cal. 9JO. Etf. (Niainatullah, J.). Ram Phal 
Singh v. bachchd Ram. 123 I.C. 757= 

A. I. R. 1930 All. 410. 
Assertion of right of ownership does not pre- 
clude person from claiming right of easement. 16 
Bom. 592. Diss. from ; 62 I. C. 633 and 38 Mad. 1, 
Btf. {Fazl AH and Chatierji, JJ.). Kabtic 
LIANJHI V. BANAMALI MUKEBJI. 

A. I. R. 1930 Pat. 7. 


•InicTrvption in- enjoyment. 


Where the owner of a mahua tree complained 
of the construction of a wall by the defendant 
which prevented him from collecting the fruit of 
the tree, the branches of which overhang the wall 
but it was found on the evidence that the wall was 
constructed three years before the suit was 
brought, 

Held, that assuming that the plaintiff had a 
right of easement he could not enforce it because 
of S. 15 of the Easements Act. (Pullan. J.). ABDUL 
HAQ V. SHAHAMAT ALI. 114 I. C. 512. 

A title to easement is not complete merely 

upon the effluxion of the period mentioned in the 
statute, viz.. 20 years and however long the period 
of actual enjoyment may be. no absolute or inde- 
feasible right can be acquired until it is so brought 
in question in some suit, and until it is so brought 
in question, the right is inchoate only and in order 
to establish it when brought in question, the 
enjoyment relied on must be an enjoyment for 20 
years up to within two years of the institution of 
the suit. (Cwmin^and Malltk, JJ.). SiTI-KANTA 
PAli V. Radha Gobinda sen. 119 I. C. 293= 
33 C.W.N. 517=56 Cal. 927=A.I.R. 1929 Cal- 542. 
— , -Right to stock manure can be acquired by 
prescription. (Daniels, J.). DHANESH'WAB TEWARI 
V. ANTU TEWABI. 98 I.C. 460= 

A.I.R. 1927 All. 115. 

A riparian right is a natural right and is not 

acquired by immemorial user. It exists by law ; 
it may be lost by the adverse enjoyment of an- 
other ; but it has not got to be enjoyed to be kept 
up. Whatever the enjoyment at the date of the 
grant may be, the measure of the right that passes 
is determined only by configuration and the width 
of the river or stream. (KnnuxTaswami Sasfri and 
Batnesam, JJ.). S. SUBBABATUDU v. SECBETABY 
OP State. 106 I.C. 864=50 Mad. 961 — 

26 M.L.W. 513=1927 M.W N. 854 = 
A.I.R. 1927 Mad. 988=53 M.L.J. 868. 
> -A prescriptive right to throw back water and 
keep it standing on the land of another exists only 
in the case of water flowing in a definite stream 
and cannot apply to surface-water not flowing in 
such a stream though it might ultimately, “ ® ^ 
arrested, flow in a tank. 7 ^I.H.C. 87 and 11 Mad. 
16, Bel. on. (Odgers.J.). RAGHAVALU NAYUDU v. 

Secretary OF STATE. , , oeo- 

97 I.C. 832 = 1926 M.W N. 652=25 M-L W. 359- 

A.I.R. 1927 Mad. 144. 

Right in respect of the usufructuary mort- 
gage property can be binding on mortgagee as 
as mortgagor, but the act done must not be wiiB 
mortgagee’s express or implied consent. [Devaaoss, 
/.). MANNATTIL KBI8HNAN NAIB ®. SmBAMA- 

KEI6HNA piTi’AjT. 98 I.C. 619=24 M.L.W. 691 

A.I.R. 1927 Mad. 73. 

Acts ref < j able to ownership cannot be basis 

for claim to eusement. 

An easement is a restriction in favour of o 
owner or Of;capiei of immovable property of the 
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prescription. 

rights of ownership of the immovable property 
of another owner. The restriction cannot be built? 
up or asserted without consciousness of the rights 
which are restricted. If the right that a person is 
exercising is not with the consciousness that he 
is restricting another person’s rights of ownership, 
he cannot be enjoving a right of easement. Lijell v. 
Hothfield, (1914J SK.B. 911, Foil. {Kotu-al, A.J.c], 
ABDUL Kayam t”. Mojibam. 104I.C. 431=^ 

23 N.L.R. 117=A.I.R. 1927 Nag. 334. 

■ Easements by prescription are acquired only 

by sufferance of the dominant owner. (Greaves and 
B.B. Ghose.JJ.). MAMIN KHAN v. MOIZUDDIN 
Khan. 91 I.C. 348=A.I-R. 1926 Cal. 647. 

■ Mere assertion of ownership in litigation is 

not bar to acquiring easement ; exercising acts of 
ownership is fatal to claim for easement. 38 JIad. 
1. Overruled-, Lyell v. Hothfield, (1914) 3 K. B. 911, 
Foil. (Coutts-Trotter, C. J., Krishnan and Beas^ 
ley, JJ.). SUBBA Bag v. lakshmana Rag. 

96 I.C. 968=49 Mad. 820=23 M.L.W. 609= 
1926 M.W.N. 1923 = A.1.R. 1926 Mad. 728 (F.B.). 

Easement can be acquired only by a definite 

person or persons natural or juristic — A fluctuating 
and uncertain body of persons cannot acquire one 
Lord Rivers V. Adams, (1878) 3 Ex. D. 361, Foil. 
14 Bom. 213, Dist. (Phillips and Odgers, JJ.)» 
PAKKIB MAHAMUD V. PiCHAI THEVAN. 

92 I.C. 465=A.I.R. 1926 Mad. 625. 

■ In the absence of a finding that the tank is 
either private property or the property of the 
Government, a right of easement by prescription 
cannot be established. (Phillips and Odgers, JJ.). 
PAKKIB MAHAUUD V. PiCHAT THEVAN. 

92 I. C. 465=A. I. R. 1926 Mad. 625. 
The private nuisance caused by the over- 
hanging boughs belonging to the trees of one 
neighbour to the owner of the land over which the 
boughs were overhanging does not create a "right”^ 
within the definition of “easement” in the Indian 
Easements Act, nor does the convenience to the 
owner of the tree, always changing in extent and 
position of space, become at any time so determi- 
nate that it could by any length of time bo held tO' 
be enjoyed as “of right”. There can be no suck 
easement as can be acquired by prescription. 
19 Bom. 420, Foil. (Macleod, C.J. and Coyajee, J.), 
KESHA7 ZBISHNA V. SHANKAB MAHADF.G. 

89 I.C. 191 = 27 Bom. L R. 663= 
A. I. R. 1925 Bom. 446. 

The enjoyment necessary to qualify for a 

right of easement is something very different from' 
actual user. In order to establish a right to an 
easement, the enjoyment of it must continue for 
twenty years ; but in the case of discontinuous 
easements, this does not mean that the actual 
user is to continue for the hole period of twenty 
years. On the contrary, there may be days and 
weeks and months, during which the right may not?, 
be exercised at all, and yet during all those days- 
and weeks and months, the person claiming the- 
right may have been in full enjoyment of it when 
necessary. 80 Cal. 1077, Foil. (Kanhaiya Lai, J.). 
Sri Ram v. Mani ram. 74 I.C. 922= 

21 A. L. J. 869 = 5 L. R. A. Civ. 24= 

A. I. R. 1924 Ail. 97. 
— Where the plaintiffs claimed to have acquir- 
ed an easement by prescription the Court shouldf 
not convert the claim into one of customary ease- 
ment. What may suffice to establish a customary 
easement may be wholly insuffioient to establish 
an easement by preaoription and vioe versa. Tha.- 
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basements act (1882). 8. 15— Acquisition by 

prescription. 

two rights are different although the result may 
be the same. {Broadway and Abdul Qadvr, JJ.^ 

SIT. ram Ghanno. illAah'm. 


Under 8. 15 (5) plaintiff has to show a period 

of 20 years continuing up to some point within 2 
years before the institution of the suit. The 5th 
paragraph of S. 15 of the Easements Act seems to 
render it impossible to acquire statutory pres- 
criptive title to an easement, unless and until 
the claim thereto has been contested in a suit, 
10 A.L.J. 227; Calls v. Home, (1904) L.B.A. C. 179 ; 
Hyman v. Van Don Borgh, (1908) L. E. 1 Ch. 167, 
Foil. {Simpson, A. J.C.). BASDEO Sing u. Bhag* 
WAT PBASAD. 72 I. C. 909— 

A. I. R. 1923 Oudh 29. 


A claim of higher right of ownership does 

not prevent another person from acquiring a right 
of easement, if he can show that he converts cer- 
tain rights of enjoyment over the land in question 
for the benefit of another land of his own. A right 
once established by immemorial user, is not extin- 
guished by non-user or interruption for more than 
two years. {Sfookerjee, A.C.J. and Fletcher, J.). 
SURENDEA Nath «. Girdhari Singh. 


62 I.G. 633. 


— S. 15— Customary right. 

Tank water used by villagers for buildings 

without objection— Open and free user proved— 
Ijegal inference of the right for common benefit 
not dependent on the permission of the Malguzar 
arises from the acquiescence. A. I. R. 1926 Nag. 89 
and A.I.R. 1928 Nag. 87, Bef. {Einkhede, A. 
GOVINDBAPUtJ. WABLU. 110 1.0.823= 

A. I. B. 1928 Nag. 329. 

■ I n order to establish a customary right to do 
acts such as appropriating earth on another’s pro- 
perty, the enjoyment must have been so acquiesced 
in the owner as would give rise to the inference 
that originally by agreement or otherwise the usage 
(of which the related and open enjoyment is only 
a prpof] had become a customary law of the place 
in xespeo^.of the persons and things which it con* 
cemed. The period of 20. years is sufficiently long 
to enable a Court to draw the legal inference that 
the exercise of the right to appropriate and carry 
away the earth for making pots must have had a 
lawful origin in a grant. A.I.R. 1924 Patna 303* 
23 Bom. 666. Foil. {Einkhede, A. J. 0.). RUSHI 

Bhiku V. Rushi Sheobam. 107 i.c. 822= 

, 23 N.L.R. 192=A.1.R. 1928 Nag. 87, 

— B. 13 — InterrifptioA. 


— ^Where an easement to carry watef in 

^annel across the defendant's land for purpoe 

of irrigation wae established, the mere failure 

exe^iee the right fo? a period of two years pri 
to amt does not extinguish the right of easemet 
nn does the mere fact that for one year the plai 

fields from another we 

fif/. Pabtap Singh 

118 I. C. B21=A. I. R.1929 All. 19 




— Mwe obBttuotion is.notiuffloientbut furtl 

year:* must be 

{A^orth, J.). Municipal Board, Pilibb 

110 1.0; 80f 

MSement can bd daiffier^imdotS^’ 
broken for'apeitod of moM iv 
thfii suit ifl broifeht’ ‘ (PtkHaA » 
AlBbUL *HAQ it, SHAHAmAT Ali.^-'* ‘Hi l.o/ 
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EASEMENTS ACT (1882), 8. 15— Light and air. 

S uit by a servient owner before the expiry of 
twenty years requisite for the exercise of a pres- 
criptive right by the dominant owner prevents the 
period of 20 years running in favour of the domi- 
nant owner. Flight v. Thomas, (1841) 8 Cl. & F. 
231, Dist. (Patkar and Baker, JJ.]. LALLTJBHAI v. 
BHIMBHAI. 113 I.C. 523= 

30 Bom. L.R. 873= A I-R- 1928 Bora. 312. 

Prescriptive right — Non-user for two years 

before suit by owner or dominant heritage amounts 
to cessation within two years within 8. 15. 
A. I. R. 1922 Bom. 3 ; 12 A. L. J. 415 ; 33 I. 0. 503 
and 29 51. L. J. 6S5, Foil. {Curgenven, J.). 
RAMAKBISHNAYYA V. RatTAYA. 98 I.C. 888= 

A.I.R. 1927 Mad. 238. 

Explanation 2 clearly relates not to the 

period after which the easement has ceased to be 
enjoyed but to any interval of non-user within the 
20 years of enjoyment, {Curgenven, J.). RAMA- 
KRISHNAYYA V. RATTAYA. 98 I.C. 886= 

A.I.R. 1927 Mad. 238. 

Easement acquired before burning of a house 

— ^Re-building — Right to the same .access of light 
and air is not lost — House burnt during the 
process of acquiring easement — Immediate re- 
building— Enjoyment will not be deemed to be 
interrupted — Delay in re-building may be evidence 
against the intention to resume user. {Macleod, 
C.J. and Shah. J.). RATAN LAL BHOLA Ram v. 
Gulam husen Abdul ali. 67 I.C. 230= 

46 Bora. 448=24 Bom. L.R. 83= 

A.I.R. 1922 Bom. 3. 


— S. 15— Light and air. 

■ Injunction for the protection of the ease- 
ment of light and air can only be granted when 
their closure amounts to an actionable nuisance.- 
It is not enough that the light has been reduced. 
There must be a substantial privation of light 
enough to render the occupation of the house un- 
comfortable according to the ordinary notions of 
mankind and (in the oase of business premises) 
to prevent the ocoupier from carrying on business 
as benefioially as before. Colls v. Home and Colo- 
nial Stores, (1904) A.O. 179 ; 8 P.R. 1909 ; 39 Gal. 59. 
and A.I.R 1914 P.O. 45, Bef. 

The existence of other sources of light should be 
taken into consideration. Cods v. Home and 
Colonial Stores, (1904) A.O. 179 and 18 Bom. 252, 
Bef. {Bhide,J.). SOHAN Singh v. JAGATSingh.. 

114 I.G. 698=A.I.R. 1928 Lah. 980.. 


The owner of the domiant tenement is enti-i 

tied to the uninterrupted access through his ancient' 
windows of a quantity of light, the measure of. 
which is what is required for the ordinary purposes 
of inhabitanoy or the business of the tenement- 
according to the ordinary notions of mankind. 
The closing of the only ventilator of a room 
amounts to a nuisance whether the room is ooou- ' 
pied by servants or others. 42 Oal. 46 (P.O.), Bel. 
on. {Tek Chand, J.). SHRI Dwarkadhishji v. 

, DEWASINQH. 108 I.C. S3=A.I.R. 1928 Lah. 733. 


The mere existence of light from other 

sources te which the person has not acquired any 
pileSoriptive right is no answer to a suit for infringe- 
ment of prescriptive right to light and ait : ' 

3 W.R.29;A.I.R.19UP.0.46; /o»pv.jr«w. 1907) 
A.O. 1; Colls V. Someand ColonialStores Ltd., 1904y 
A.O. 179; Dyres Co. v. Eing, (1870), 9 E. Q. 488 and' 
Jollyr. Zwe, (1906) 1 Ch. 480, Disf. (iJo«, /.). 
MT. J^DpOiB KA^ABIN V. Mt. kisun BASI. 

‘ ' 108 1.C.89=A.1.R. 1928 Bat. 106. 
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EASEMENTS ACT (1882). S. 15— Light and aip. 

The o^vner of a dominant tenement does not 

obtain by his easement a right to all the light he 
has enjoyed during the period of prescription. He 
obtains a right to so much of it as will suffice for 
the ordinary purposes of inhabitancy or business 
according to the ordinary notions of mankind 
having regard to the locality and surroundings. 
Further there is no infringement of the • easement 
acquired by ancient lights unless the act which is 
done amounts to a nuisance. 

The mere fact that the making of a room would 
block the plaintiff’s window would not by itself 
entitle him to obtain a decree for perpetual injunc- 
tion, in the absence of a definite and clear finding 
that the constructions contemplated by the defend- 
ants would amount to a nuisance. {Iqbal Ahmed, 
j.). DWAEKA Prasad V. Bishambhar dayal. 

99 I. C. 5=A. I. R. 1927 AH. 191; 

Joint property — Right does not arise. {Mac- 

leod, CJ. and Coyajee, J.). Rajubai Mahanbhai 

t). LALBHAI MULCHAND. 97I.C. 691*= 

28 Bom. L. R. 1000=A.I.R. 1926 Bom. 545. 

New and bigger windows constructed in 

place of old ones constitute new easement. 26 Bom. 
374. Foil. {PrideauJS, A.J.C.). BADRI v. JAF.tRBHAI. 

96 I.0.546==9N. L. J. 136= 
A. I. R. 1926 Nag. 474. 

No injunction should be granted to prevent 

obstruction to an easement unless the alleged ob- 
struction causes such a diminution of light as to 
constitute a nuisance. There must be substantial 
privation of right enough to render the occupation 
uncomfortable according to the ordinary notions of 
mankind. {Prideattx, A.C.J.}. BADRI v. JAF.AR- 
BhaI 96 I.c. 546=9 N.L.J. 136= 

A.l.R. 1926 Nag. 474. 

There is no easement for the free access of 

wind. {Mookerjee and Chotzner, JJ.). Sabojini 
Devi v. Krista lal haldae. 72 i. C. 576= 
36 0. L. J. 406=A. I. R. 1923 Cal. 256. 

-Long user may not always raise a pre- 
sumption of grant. {Sallifax, A. J . C.). SONBA v. 
DATTATBAYA. 71 I.c. 831 = 6 N.L.J. 59= 

A.l.R. 1923 Nag. 192. 

Access and use of light and air through 

certain opening — Enjoyment need not be as of 
right to create an easement by prescription. 
{Macnair, A.J. C.). Habi v. MAHADEO. 

61 I.C. 569=A.I.R. 1921 Nag. 127. 

—8. 15— Right against Government. 

To apply 60 years rule Government owner- 

Bhip must exist on the date when easement is 
claimed. {Ashworth, J.). MUNICIPAL BOARD, 
PILIBHIT V. KHALIL-UL-RAHMAN. 116 I.C. 806= 

A.l.R. 1929 All. 382. 

^Where a ryotwari holder was found to use 

water from a Government channel for 50 years but 
the settlement records showed that his lands were 

dry lands, . a 

Held, no presumption of an implied grant 
arise nor could a right by prescription be 
acquired. {Raviesam, J.). LAKSHMI NARAYAN v. 
BEORETARY OF STATE. 105 I C. 84 = 

39 M. L. T. 112=A.I.R. 1928 Mad. 96. 

• It is against the land, and thereby its owner, 

that a right of easement can be claimed. ^ Sixty 
years user mast be proved to acquire a right of 
way against Government whether the Government 
land is in ocoupation of Government or their 
lessee. A. I. It. 1924 All. 724, Foil. {Pullan, J.). 
JAGAN V. JAGDISH. 106 I.C. 305=4 O.W.N. 1035= 

A.l.R. 1928 Ondh 17. 


EASEMENTS ACT (1882). S. 15— Right of way. 

■The common law of England on the subject 
of acquisition of preseriptive rights does not apply 
in India, and, assuming that it does, there would 
be no prescription against the Crown. 3 B. L. R. 
18, Foil. {Kincaid and Raymond, J.Cs.). Ganga- 
RAM V. SECRETARY OF STATE. 86 I.C. 757 = 

21 S. L. R. 195=A.I.R. 1927 Sind 270. 
■Sixty years user is necessary in case of Govt, 
land even where private person is in oocupation as 
easement is a right which attaches to one property 
over another. {Ryves, J.). NARAIN DAS u. 
Behari Kahat. 78 I.c. 844=A.I.R. 1924 All. 724. 

— S. 15— Right of Fishery. 

Limitation Act, Art. 144 — Exclusive right 

of fishery is interest in immovable property and 
not merely " a ijrendri'’ — Adverse posses- 

sion for 12 years against lawful owner creates 
such interest, 1 Pat. 674 and 14 C.L.J. 572, Foil. 
{Sundaram Chetty, J.). SECY. OF STATE v. DXST. 

Board of Tanjore. 1933 M W.N. 328= 

31 M L.W. 508=A.I.R. 1930 Had. 679. 

Several fishery — No claim to soil itself — 

Applicability of Easements Act is doubtful. 
{Marten, J.). LAKSHMAN GOWROJI v. RAMJI 
ANTONE. 23 Bom. L.R. 939=A.I.R. 1921 Bom. 93. 

— S. 15— Right of way. 

—User to be ' open ’ must raise presumption 
of servient owner’s knowledge and acquiescenoe. 
(Mirza and Baker, JJ.). RaMCHANDRA TRIMBAK 
JOSHI V. HARI MARTAND. 116 I.c. 231 = 

31 Bom. L.R. 120= A.l.R. 1929 Bom. 144. 

In questions regarding a right of way the 

Court should consider the character of the ground, 
the space for which the right is claimed, the rela- 
tions between the parties and the oircumstances 
under which the user took place to decide whether 
the user was " as of right ". A.l.R. 1922 Mad. 5, 
Diet. ; 13 O.L J. 316 ; 8 O.W.N. 359, Foil. {Mirza 
and Baker, JJ.). RamCHANDRA TbimBAK v. 
HAEI MARTAND. 116 I.c. 231= 

31 Bom. L.R.120= A.l.R. 1929 Bom. 144. 

— -Right of way for limited and special purpose 
not limited to special track— Change of traok is 
not interruption as it is a disoontinuous non- 
apparent positive easement not limited to a parti- 
cular path. {Courtney Terrell, C. J. and Jwala 
Prasad, J.) . NASIRDDDIN v. DEOKALI. 

115 I.C. 884=A.I.R. 1929 Pat. 124. 
Beginning under claim of right cannot be 

? iresumed from long user, 8 O.W.N. 359, on. 
Courtney Terrell, C. J. and Jioala Prasad, J.). 
NASIRUDDINo. DEOKALI. 115 i.c. 884= 

A.I. R. 1929 Pat. 124. 
—Passage for sweeper can be acquired, by 
prescription though sweeper is Municipal servant. 
(Macleod, C.J. and Coyajee, J.). RAMCHANDRA v. 
ANANT LAYMAN. 95 I.C. 170=28 Bom. L.R. 601= 

A.l.R. 1926 Bom. 282. 
——The right of easement in respect of a 
sweeper’s passage for cleaning a privy through the 
land of another is acquired if the passage is used 
for 20 years as of right without interruption. {Mae- 
leod, C.J. and Shah. J.). YUSBP DAVID VARULKAR 

V. Moses Solomon Talker. 76 I.C. 754- 

24 Bom. L.R. 298=A.I.R. 1922 Bom. 79. 

The more fact that the land is waste does not 

necessarily show that no right can be acquired over 
such land. If that wore so, the right of user over 
almost every pathway in tho mofussil would be 
lost, inasmuch as almost every pathway lies over 
wasteland. 18 0. W. N. 785, Rf/. In determining 
the question whether an user of way over waste 
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BASEMENTS ACT (1882), S. 15— Right of way. 
Jaad was as o£ right or not. the Court would have 
«o consider the character o£ the land, the relation 
•hetween the parties and the circumstances ^uder 
which the user took place. 8 O.W.N. 359, Ref. 
iphutterjee and Panton, JJ.). Mahomed NURAL 
Haq v. BAKSD MANDAL. 65 I.C. 509 (Cal ). 

-Basement— Right of way for scavengers 

•through dwelling house — Long user — User as of 
'right and a legal origin may be presumed — Other 
•modes of acquisition are not excluded by section. 

In the case of long enjoyment a legal origin is 
'presumed in England until the contrary is shown. 
(18911 App. Gas. 228 ; (1882) 7 App. Gas. 633 ; 
(1904) 2 Ch. 534 ; 3 East. 294 ; 4 L. \V. 128, Ref. 
>to. 

In India there are conditions and circumstances 
such as nature and character of the servient land, 
■the friendship or relationship of parties to be 
■taken note of, before a Court can come to the con- 
‘dusion that the exercise of a right of way can be 
•held to have been as of right. 8 C. W. N. 359 ; 
13 0. L. J. 816; 29 M. L. J. 685, Ref. to. 
{Xiimafaswamx Saitri and Deoadose, JS-). KUKJ* 
AUUAL V. RATHNAM PILLAI. 66 I.G. 11= 

1922 M. V7. N. 143=15 M. L. W. 266= 
31 M. L. T. 150=43 Mad. 633= 
A. I. R. 1922 Had. 3=42 H. L. J. 417. 


A suit to establish a right of way must be 

'brought vrithin two years of the interruptlou, 
otWwise his enjoyment for 20 years will be of no 
•vail, {dbdur Rahim and Oldfield, JJ.). NACHI- 
PABAYAN V. NABAYANA GOUNDAN. 60 I. C. 171 = 

12 M. L. W. 713=39 U. L. J. 574. 

Bight of way — Open user continued with- 
out interruption for long time and not attribut- 
able to permission or suSeranoe iS'prima facie 
ovidence of enjoyment as of right. 14 W. R. 124, 
i^oU. (Uacnair, A J.G.), Habi v. Mahadeo. 

61 I.C. 569=A.I.R. 1921 Nag. 127. 


—8. 15— Right to snpport. 

-Cutting of drain causing damage to wall — 
which actionable, 

Wheco it was shown that the plaintiff's wall 
oollapsed as a result of a deep drain out close to 
wall by the defendant but it was not shown 
•&at any portion of the soil on the plaintiff’s land 
mad fallen into the drain and it was also not 
proved that the period of 20 years had expired 
'before the alleged enoxoaohment, 


SM, that 8. 15 and not S. 7 applied to the fact 
<of the case, and that the easement hy presoriptioi 

established the plaintiff was no 
entitled to recover damages. {Bermet and Iqba 

Ahmad, JJ.). Bhagwan Daso. Khubshbd. 

1930 A.I 1 .J. 340=A.I.R. 1929 All. 88( 
—y— Acquisition of easement to rest roof o 
‘neighbour's wall — ^Roof resting on neighbour’ 
•^11 for more than SO years— Injunction pteven 
ing interference with easement may be grante 

29 M.L.J. 686 
574. Dis 

^outU'Tr otter, C.J. and Ananthakrishna Ayyar, J 
■«AMAKBI8HNA AYYAB ©; RamANATHA PATTAI 
, 1929 M.W.K. 828=i.I.R. 1929 Mad. 81i 
- -Basemen^Removal of support of wall h 
4 om actual of nght of easemmhby prescription I 

not aotioMble. QuMey v. Martm 
1 «. K. 259 and Dalton y, Angus, 6 App. Oases 74 

-f. I ^09 I, 0, 281=10 K;L.J. 226 ^ 

i928 Nag. 9 
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EASEMENTS ACT (1882), S. 15— User. 

Lateral support can be obtained only 

by prescription. {Aylingand Coutts-Trotter, JJ.), 
ATHI AYYAR, In re. 68 I.O. 831= 

14 M.L.W.728=A.I.R. 1921 Mad. 322. 

— S. 15— Right to water. 

-Where a person is taking water during mon- 
soon through an artificial channel for nearly 32 or 
35 years into his own field for irrigation purposes 
by cutting an ail of another’s field at a particular 
place during the monsoon, such user cannot be 
said to be of a temporary nature and the right to 
take such water can be acquired by prescription. 
Beeston v. Weate, (1856) 5 El. & Bl. 966, Foil. (iia»- 
kin, G. J andC.C.Ghose.J.). Bepin BBHABY u. 
RAUNATH GHAL.\K. 110 I.C. 422= 36 Cal. 161= 

47 C-L.J. 480=32 0. W. N. 1109= 

A I.R. 1929 Gal. 286. 

— T here can be no natural right at all with 
respect to water brought ou artificially to the land 
aud irrigation water is water that is brought on 
land by artificial means, by human effort. There 
may no doubt be a right to pass on such water also. 
But such a right can only be the subject of a grant 
or acquired by prescription. The natural right 
must be regarded as a right given to the owner of 
land having regard to the natural configuration 
and situation of the laud. But when the right 
comes to relate to something that is brought on to 
the land artificially it will not be correct to de- 
scribe it as a natural rights. Sadasiva Iyer, J., in 
(1918) il.W.N. 167, Diss.from. (Sfinu'(Ma Aiyangar, 
J.). Ramakbishna Reddi V. Venkata Reddi. 

108 I.G. 203=39 M. L. T. 373= 
A.I.R. 1928 Mad. 62. 
’Before the right to the use of water can be 
the subject of an easement by presoriptiou or 
grant it must be water flowing through a defined 
and permanent channel. The essential features 
from which a grant or arrangement whereby the 
right claimed may be presumed to rest in some 
legal origin are that there should be a permanent 
channel, artificial or otherwise, or indeed a defin- 
ed channel of any sort oonduotlng the overflow of 
water and that the overflow should bo controlled 
or directed in any particular course. 6 I.A. S3, 
Foil. {Dawson Miller, C. J. and MuRick, /.), Mt. 
Sabban V. Phudo Sahd. 69 I.O. 947= 

4 P.L.T. 81=1922 P.H.G.C. 305=2 Pat. 110= 

A. I. R. 1923 Pat. 65. 
Although it is quite possible that the owner 

of one piece of agiioultural land might acquire the 

right to drain his water on to the land of another, 
it would be more natural in hilly districts for the 
owner of the lower land to acquire a right to re- 
ceive water which either falls on or flows into the 
higher land. It is only in such a way that culti- 
vation in such districts can proceed ; and nothing 
will prevent the owner of the land on the lower 
level from acquiring by prescription sudi a right 
against the owner of the land on a higher level. 
{Macleod, 0. J. and Shah, J".). BASWANTAPPA 
IRBAPPA DBSAItf. BhIMAPPA YBLLAPPA KOP- 
pad. 64 I.O. 418=46 Bom. 115= 

23 Bom. Ii.R.1004»A. 1. R. 1922 Bom. 378. 
—8. 15— User. 

— While the mere putting forward of a wider 
olaim In legal proceeding is not oonolusive against 
a right of easement, yet the question quo antma 
egerU, to what purported oharaotei are the acts of 
user to be described is one which the Oouit must 
answer. The question in each oase is one of faot 
as to whether the acts of user are referable to « pur^ 
ported character of owner or to the olaim to am 
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EASEMENTS ACT (1882), S. 15— User. 

easement. Even in the case of an enjoyment from 
time immemorial it would be equally necessary for 
the plaintiff to prove a user as of right as an ease- 
ment as distinguishable from a right of ownership. 
84 Cal. 51 and A. T. R. 1926 Mad. 728 (F.B.). Ref. 
{Fa:l AH and Chatlerji.JJ.). KABTIC MANJHI v. 

Banamali Mukkr.ti. a. I. R. 1930 Pat. 7. 

• Long user docs not prove enjoyment as of 

right. (Cnininn and Mallik, JJ.). SlTI Kanta 
PAL V. Radha Gobinda Sen. 119 I. C. 293= 

33 C. W. N. 517=56 Cal. 927 = 
A-I.R. 1929 Cal. 542. 
User as owner cannot be made basis of ease- 
ment. [Kotwal, A.J.C.). TULSIBAM v. Ganpat. 

104 I C 503=A I R. 1927 Nag. 386. 

Open user for long time is presumed to 6c as of 

right. 

An open user continued without interruption for 
a long time and not shown to be attributable to 
any permission on the owner’s part \s prinut facie 
evidence of enjoyment as of right. The presump- 
tion is that the user is of right. {Shadi Lai, C.J. 
and Le Bossignol, J.). PlARE Lal ti. ISHQU Lal. 

95 l.G. 269 = A I.R. 1926 Lah. 522. 

Lost grant — Evidence insufficient to prove 

long enjoyment under the Act cannot be sufficient 
to raise presumption of lost grant. {Odgers, J,). 
Md. Usan Rowtheb V. Secy, of State. 

96 I. C. 317=1926 M. W. N. 494= 

A.I.R. 1926 Mad. 788. 

User connotes right. (Harttncau, J.). ISHQ 

LALL V. PlYABI LAL. 86 I.C. 595= 

7 L. L. J. 74=26 P.L R. 110= 
A. I. R. 1925 Lah. 344. 

An easement may be enjoyed as an ancient 

right or by immemorial user apart from S. 15 of 
the Easements Act. so that such ancient right may 
be proved, although by the right having been inter- 
rupted more than two years before the date of the 
suit, S. 15 of the Easements Act may not apply. 

Per J’.;—Tt would appear from the obser- 

vations in the case of Maharani Rajroop Koer v. 
Sped Abul Hossein. 7 1.A. 240. that their Lordships 
did not lay any particular emphasis upon the num- 
ber of years so'long as it was in excess of twenty 
years. It seems that no such limit can be definite- 
ly laid down. It must depend upon the circum- 
stances of each case. The question whether im- 
memorial user or ancient right is established many 
case must depend upon the evidence and the cir- 
cumstances of that case. (Shah and Crump, JJ.). 
RAMBHAI DUBHAI V. VALLABHAT JAVEBBHAI. 

62 I. C. 65=45 Bom. 1027 = 
23 Bom. L.R. 422=A.I.R. 1921 Bom. 430. 


— S. 15 — Miscellaneous. 

Section 7. lUus. (e) applies to cases where the 

land is in natural condition and docs not apply to 
land burdened with a building and there is 
artificial pressure by the building itself. In such 
cases 8. 7 does not apply and the question of 
easement can be decided by applying S. 15. 
(Bonnet and Iqbal Ahmad. JJ.). Bhagwan DAS v. 
BiBi IQBAL Sultan Banu Shahab khubshed 
BEGAM. 118 I.C. 715=1930 A.L.J. 340= 

A.I.R 1929 All. 889. 

A bye-law, passed by the Board and 

aanctioDed by the Government, signifying the in* 
tention to let out the spaces at the sides of roads to 
hawkers, does not create Board's ownership to 
those sides but merely extends its power of user, 
the ownership being already created by S. 116, 
Municipalities Act of e>t a similar proTlsion 


EASEMENTS ACT (1882), S. 18— Acquisition. 

in the previous Act. (Ashworth, J.). MUNICIPAL 
BOARD, PILIBHIT V. KHALIL-UL-RAHMAN. 

116 I.C. 806=A.I.R. 1929 All. 382. . 

Though Easements .Act is not in force in 

Berar, Limitation Act. S. 26, is. (Prideaux, A.J.C.). 
Badri v. Jafabbhai. 96 I.C. 546=9 N.L.J. 136= 

A. l.R. 1926 Nag. 474. 

— S. 17 — Applicability. 

S. 17 is intended to apply not to rights of 

irrigation in natural streams but to rights in the • 
nature of profits a prendre w’hich do not include a 
right to water. (Mullick and KuUcant Sahay, JJ.). 

Thakurji Sri Jugal Saekar v. r.u Manoal 
Pr.aSAD. 94 I. C. 929=7 P.L.T. 547 = 

A. I. R. 1926 Pat. 187. 


— S. 17— Surface water. 

.Act does not apply to Burma — Right of receiv- 
ing surface water can be acquired by custom in 
absence of statutory prohibition. 2 U. B. R. 642. 
and 24 Cal. 865, List. [Baguley, J.). Maunq 
Chan Nyein v. Haung pwe. ii4 I. C. 619= 

6 Rang. 61d=A. I. R. 1929 Rang. 31. 

Every landowner has a natural right to 

collect and retain upon his own land the surface 
water not fiowing in a defined channel and to put 
it to such use as he may desire. Ho may also 
allow it to flow away in the usual course of nature 
upon the lower lands of his neighbour and cannot 
be bound to prevent it from so doing, and it is for 
the other party to establish that they have acquired 
a right to compel the owner not to do so either by 
contract or by prescription. A.I.R. 1923 Pat. 65, 
Foil. (Kulwant Sahay and Maepherson, JJ.)» 
.ABDUL BAGI V. SHEO PRAKASH SINGH. 

107 I.C. 642=A.I.R. 1928 Pat. 279. 


— S. 18— Access to tombs. 

Conditions — Limits. 

A person can acquire a right of access to a spot- 
in which some persons are buried and to worship • 
the tomb provided he proves that the enjoyment 
of the right was not by leave granted or by stealth 
or by force, but that it had been openly enjoyed 
for such a length of time as suggests that origi- 
nally by agreement or otherwise the usage had 
become a customary law of the place in respect of 
the persons and things which it concerned. IT' 
All. 87. Foil. 

But the right of access to a '.omh does not in- 
clude the right to erect substantial structures over 
and round the tomb which amounts to an infringe- 
ment of the owner’s rights to the land. (Rutledge, 
C.J. and Brown, J.). L. DAWSON v. PRINCESS 
ROUNEE ZAMANI BEGAM. 112 I.C. 431 = 

6 Rang. 456= A.I.R. 1928 Rang. 268. 

— S. 18 — Aeqaisition. 

There cannot be a customary easement in 

favour of an individual and so easement acquired 
under and by virtue of local customs can only be in 
favour of class and community. (Staples, A. J. G.). 
RAGHOBA V. ANANDA BAI. 119 I.C. 695= 

A.I.R. 1930 Nag. 40. 

A village community in India can acquire a/ 

customary right. (Devadoss, J.)- KUMARANDY 
KUDUMBAN V. VENKATASUBRAMANIA AIYAE. 

101 I.C. 38=A.I.R. 1927 Mad. 645= 

52 M.L.J. 641. 


In order to find a customary right enjoy- 
ment for a period at least as long as would a pres- 
criptive or easomentaxy right require is necessary. 
(Odgers, J,). EAGHAVALU NaYUDU v. SEOBETABY' 
OF State, 97 I.C. 832=1926 M.W.N. 6B2— 
25 U.L.W. 869=A.I.R. 1927 Had. 144.. 
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'^ASHMBHTS ACT (1882), S. 18 — Againat 
landlord. 

■ .-A oastom cannot be established by a prao* 

ftice of less than 20 years. (Cwgeiwen, J.). 
ZAMINDAROP BODOKIMIDY V. 

Bhiuatya. 98 I C. 800-24 M 677 

A.I.R. 1927 Mad. 76. 

— S. IS^Against landlord. 

•A tenant may acquit^ a customary right of 
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EASEMENTS ACT (1882), S. 18— Privacy. 
— S. 18— Cutting wood. 
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■using the water of a well against his own zamin- 

• dar. 12A.L.J. 963; A.I.R. 1924 All. 159. FoU.\ 
17 A.L.J. 672 ; 11 A.L.J. 990 and 14 All. 185, Dist. 
(Dalai, J".). Partap Singh u. Nand Kishore. 

113 I.C. 729=9 L.R.A. Civ. 224= 
A. I. R. 1928 All. 591. 

^Tho first illustration to S. 18 expressly re- 

• oognisGS that a tenant may have a customary right 
'Cf easement against his landlord. A customary 

easement is not limited to easements of a kind 
which could not be recognised at all apart from 
epecial customs such as the right of pasturage and 
the right of privacy referred to in the illustrations. 
Any kind of easement recognised by custom of the 
'provinces would surely fall within the meaning of 
'the term. {Daniels, J.). KARAN SiNQH v. Dal- 
•CHAND. 74 I.C. 703= A. I. R. 1924 All. 159. 

— S. 18— Burying and cremating. 

— ‘In the absence of any evidence that the land 

was >ever dedicated to the community, the mere 
fact that permission was given for one or two per* 
eons to be buried in a particular spot does not i$so 
./^Ic invest the spot with a public character and 
.give outsiders any rights over it. {Rutledge, C.J. 
and Brown, J.). L. Dawson v. Princess Rounee 
Zamini BEQUU. 112 I.C. 431=8 Rang. 456= 

A.I.R. 1928 Rang. 268. 

• Recognition by Courts, 

Bight to bury dead in a place privately owned 
'is recognised by Courts and has been regarded by 
'the Courts as a right partaking of the character of 
an easement and capable of acquisition by virtne 
•of a custom. 23 B. 666, Ref. (Po Han, J.). 
Mg. SHBWKYE V. Mg, Po THA. 76 I. C. 388= 

2 Bur. L.J. 186=1 Rang. 702= 
A.I.R. 1924 Rang. 61. 
.- Customary right— Form of pleading. 

Oustoxnaiy right of user of laud as burial or 
'Uremation ground must be specifically pleaded. A 
^laintifi setting up prescriptive right cannot be 
allowed to succeed on basis of customary right for 
^e two ate iundamentally distinct, for custom 
'difiers from prescription in the fact that presorip- 
.«on IS the making of a right while custom is the 
<^king of a law, (Jfooter/se and Panton, JJ.). 

^OoPAL Krishna u. abdul samad. 

; 66 I.C. 6«=34 a.L.J. 819= A.I.R. 1921 Cal. 689. 

18— Custom and pvesopiption. 

^DisUneUan. 

Rights which are in the nature of customary 
^ghts which exist for the common benefit of 
i^ertain communities or inhabitants of particular 
adoaUties, and to establish which the law does not 
' down any fixed period must be dietinguished 
•mm prescriptive easements which can be acquired 
«lfj 20 yeare user by apeoiflo individuals who alone 
jjhjxeroisethem as against servient owners for 
J«id;Wneficial enjoyment of their tfwn dominant 
<^togee. 20 Mad. 889 ; 17 All. 87 and A, I. R (lau 
Jtoa. 19T, B'dB. .{Kvekkedo, A.JiQi). Shbid^ t» 

.1 .Id * •-f-.ri-, l:I.S.'iB88!Hagi<89. 


'Nature. 


Villagers taking wood from landlord’s jungle 
without his knowledge cannot acquire right to cu 
and appropriate wood — If such acts are with per- 
mission oracquiescence that amounts to license 
and cannot likewise confer a right as against him. 
(NiamatullaKJ.). MOHAMMAD YUSUF v. SURAJ 

BALI Singh. 123 I C. 377=A.I.R. 1930 All. 338. 
— S. 18— Custom. 

'Recognition — Conditions. 

A Court should not decide that a local custom, 
suoh as cutting wood from a jungle exists, unless 
the Court is satisfied of its reasonableness and its 
certainty as to extent and application, and is 
further satisfied by the evidence that the enjoy" 
ment of the right was not by leave granted or by 
stealth or by force, and that it had been openly 
enjoyed for such a length of time as suggests that 
originally by agreement or otherwise the usage 
had become a customary law of the place in respect 
of the persons and things which it concerned: 
17 All. 87, Rel. on. {Niamatullah, J.). MOHAM* 
MAD YUSUP V. SURAJ BALI SiNGH. 123 I. C. 377= 

A. I. R. 1930 All. 338. 
— 8. 18 — Essentials of custom. 

The essential attributes of a custom are, 

that it must be immemorial, it must be reasonable, 
it must be continued without interruption since 
its immemorial origin, and it must be certain in 
respect of its nature generally as well as in respect 
of the locality where it is alleged to obtain and 
the person whom it is alleged to afiect. {Hooher' 
jee and Panton, JJ.). GOPAL KRISHNA v, ABDUL 
SAMAD. 66 I.C. 640=34 C.L.J. 319= 

A.l. R. 1921 Gal. 569. 

— S. 18— Exercise of right. 

Afods. 

Customary easement may be exercised intermit- 
tently. (Fawcett, J. C. andEemp, A. J. C.). SHAH 
hlAHOMAD V. RAMZAN. 66 1. G. 833= 

16 S. L. R. 17=A.1.R. 1921 Sind 195. 
— S- 18 — Overhanging branches of trees. 

Custom as to — Cannol be recognised. 

A custom in a village not to complain against 
the overhanging of cocoanut trees over neighbour’s 
lands would not be reasonable and oannot be plead- 
ed. It is indefinite and vague nor can there be 
customary easement under S. 18of projecting the 
branches of trees growing on one’s land over the 
land of another. 43 Bom. 164, App. (Macleod, 0. J. 
andCoyajee, J.). Keshav KRISHNA v. SHANKAR 
Mahdeo. 69 1.0. 191=27 Bom. L. R. 663= 

A.I.R. 1926 Bom. 446. 

— S. 18 — Prescriptive and customary easement. 

Distinction. 

Where the plaintifis claimed to have acquired 
an easement by prescription the Court shocud not 
convert the claim into one of customary easement. 
What may suffice to establish a customary ease- 
ment may be wholly insufficient to establish an 
easement by prescription and vies versa. The two 

rights are diSerent although the result may be the 
same. (Broadway and Abdul Qadir, JJ.). SrPA 
Bam V. Qhanno. 69 I. O. S28= 

B , A. I. R. 1924 Iiah. 278. 

— B. 18— Privacy. 

tfy^BecogniUon— Conditions. 

privacy existed in the loca- 
lity in whi<^ theplaintifi lived and she sued the 
defendant that her right of privacy, was infringed 
-byeertalnXXmstmetionmade by defendant Std 
v^hetoi hat rhottad Avaa already overlooked from 
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EASEMENTS ACT (1882), S. 18— PriYacy. 

another bouse and she did not show any reason 
why she did not object to being overlooked from 
that particular house and where she endured with- 
out protest the invasion of her privacy by the 
defendant for two years, she is not a person who 
is entitled to right of privacy although her suit is 
brought within limitation. 10 All. 358 and A. I. R. 
1929 All. 676. Bef. {Boys, J.). MT. KARIMUN- 
NissA BiBi V. Mira Bakhsh. 119 1.C. 834= 

A. I. R. 1929 All. 809. 

■ Ettforcemenf — Facts to be proved. 

Plaintifi alleging infringement of right of pri- 
vacy must prove customary right of privacy 
in neighbourhood and that he is individually 
entitled to take advantage of such custom. 10 All. 
358. Expl. {Boys and Toting, JJ.). Bhagw.AN Das 
tj. ZAMUBRAD HUSAIK. 119 I. C. 833= 

1929 A. L. J. 1028=51 All. 986= 
A. 1. R. 1929 All 676. 

Infringement. 

Right acknowledged in award cannot be infring- 
ed by the opening of a window not used for the 
legitimate purpose of obtaining light and air. 29 
All. 582 ; A. I. R. 1926 Oudh 541 ; 5 0. W. N. 538, 
Bef. {PuUan, J.). Sakgam Madho t’. Ram 
Nabain. 6 0. W. N. 854= 


EASEMENTS ACT (1882), S. 18— Use of land. 

Roof of a house. 

The fact that the local custom mentioned i&/ 
Illustration (6) to S. 18 refers to portions of 
a house “ which are ordinarily excluded from ob- 
servation,” docs not preclude a local custom of 
privacy extending to the roof of the house. {Faw- 
cett, J.C. and Kemp, A.J.C.). SHAH MAH0MEI> 
V. RAMZ.AN. 68 I.C. 833=16 S-L.R. 17= 

A.I.R. 1921 Sind 155. 

Illustration {b) to S. 18 affords stata- 

tory recognition of the validity of a custom of pri- 
vacy in India which can be founded on custom 
and previous enjoyment of privacy in accordance- 
with that custom. {Fawcett, J.C. andZemp, A.J.C.). 
Shah Mohamad v. Ramzan. 66 I.C. 833= 

I 16 S.L.R. 17 = A.I.R. 1921 Sind 158. 

— S. 18— Right to worship. 

I Mode of acquisition. 

The right of going round a tree or worshipping; 
a tree which is supposed to be the abode of a deity 
cannot be acquired by the inhabitants of a village 
merely by some people going round the tree or 
worshipping it. 12 L.W. 193, FoU. {Devadoss, J.). 

I MANNATTIL KBISHNAN NAIR V. SIVABAMA- 
KRISHNA PATTAR. 98 I.C. 619=- 

24 M.L.W. 691 = A.I.R. 1927 Mad. 73. 


A. I. R. 1929 Oudh 437. 

— The existence of a public lane in-between 
would not destroy the right of privacy in case 
where the right of privacy is proved to have been 
enjoyed. 6 B. H. C. R. 148; 13 A. L. J. 361 and 
A.I.R. 1923 All. 201, Foil. {Sulaiman and Kendall, 
JJ.). Chhedi Ram f. Gokul Chand. 

114 I. C. 732=50 All. 706=26 A.L.J. 537= 
f A. I. R. 1928 All. 717. 

' United Provinces — Judicial notice. 

A customary right of privacy exists in the United 
Provinces and is so well established that the Court 
is entitled to take judicial notice of the custom. 
A.I.R. 1926 Oudh 541 and A.I.R.1926 Oudh 352.Fo«.; 
10 All. 358 and 7 O.C. 126, Bef. {Baea, J.). SabdAr 
Husain v. Ahmad Hussain. 110 I.C. 693= 

5 O.W.N. 538. 

Interference — Good cause of action. 

Substantial interference with a right of privacy 
would afford a person whose right has been invad- 
ed a good cause of action. {Baza, J.). Sardab 
HUSAIN t;. AHMAD HUSSAIN. 110 I.C. 693= 

5 O.W.N. 538. 

Nature. 

A customary right of privacy attaches to the pro- 
perty in respect of which it is claimed and is not a 
personal right. {Baza, J.). Sardab Husain v. 
AHMAD HUSSAIN. 110 I. C. 693=5 O.W.N. 538. 

The fact that the houses are separated by a 

publio road does not prevent the existence of a 
custom of privacy. {Baza, J.). SARDAB HUSAIN v. 
AHMAD Hussain. ilO I.C. 693=5 O.W.N. 538. 

' Infringement — Onus. 

Whenever a new wall is built overlooking the 
courtyard of another person, and such wall con- 
tains windows (not in existence in the wall before 
reconstruction), the initial burden of proof is on 
the TOrsoD constructing the wall to show that the 
windows are not of such a character as to invade 
the privacy of the person into whose courtyard 
they look. This presumption that windows must 
cause an invasion of privacy can be rebutted by 
ehowing that no one can look out of the windows. 
{Aihworthy J.), BAQBIDI v. RAHIM BUX. 

93 1.0. 332=13 O.L.J. 612= 
A.I.R. 1926 Oudh 862. 


A customary right of going over a particular 

plot of land belonging to another for the purpose 
of worshipping a pipal tree and the idol of Sn 
Ganeshji embedded in the tree, and a tulsi chabu- 
tra, all situate on that plot of land is valid. 
19 Bom. 420, Dist. {Das and Adami, JJ). SHEIKH 
MANGBEE MEAN 1'. BEHARI LAL. 61 I C. 132= 

2P.L.T. 160=6 P. L. J.ll= 
A. I. R. 1921 Pat. 90. 

— S. 18 — Tank. 



Customary right — Essentials. 

A customary right to be established must be 
reasonable and it must be definite or certain. A 
customary right to bathe in a tank can be acquir^ 
by the residents of a village, but in order to ests^ 

lish such a right the evidence must be clear; the 
enjoyment must be as of right for a long number 
of years and in considering the evidence regard 
must be had to the habits and customs of the 
people. A.I.R. 1924 Mad. 197, Ref. {Devadoss, J.). 
MANN.\TTIL KRISHNAN NAIB V. SIVABAMA- 
KRISHNA PATTAR. 98 I.C. 619=24 M-L.W- 691 = 

A.I.R. 1927 Mad. 73. 

— S. 18— Tarwad- Acquisition against. 

The fact that a junior member of a Malabar 

tarwad is either a consenting party to or was cog- 
nizant of the use of the family property in a parti- 
cular way by strangers would not necessarily 
the family or the karnavan and strangers cannot 
acquire customary right of user against the family. 
{Devadoss, J.). MANNATTIL KbISHNAN NAIR t>. 
SIVARAMAKRISHNA PATTAR. 98 I C. 619= 

24 M.L.W. 691 = A.I.R. 1927 Mad. 78. 


— S. 18 — Use of land. 

Bight as to — Essentials. 

Evidence showing that the suit land was used 
[or the village cattle to gather in the early 
morning for over sixty years and also that people 
used to assemble on it during festivals in the ad- 
joining temple, is not sufficient to depti^ the 
revenue authorities of their right to deal with pt^ 
perty under Dharkast Rules. In order to establisn 
right to the property, there must be, besides 
user, evidence that the land in question was dedi- 
cated or set apart as a cattle stand or for any 
pose connected with the temple. 4 M. L. T. 440 andl 
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EASEMENTS ACT (1882). 8. 18— Use of land. 

A T R 1004 Mad 197. Foil, {ifadhavan Nair, J.). 

116 I.C. 241=29 M.L.W. 229=56 M.li.J d8. 

A ooBtom by which the rillagers without inter- 
raption by the malik have been using the laud for 
performing Ram-lilas, for putting up marriage 
proceBsione, for keeping Khahhans and for tying 
oattle during the rainy season from time immemo- 
rial is not invalid. A declaration of such right can 
be riven. 28 B. 666; 17 All. 87 and 8 C. W. N. 425, 
Be/ (Boss, J.). ram DAS SAH o. DAMODAR 

n I.c. 218=4 P.L.T. 223= 

S T R 4Q0S Pn.«:. 346. 


— 8 . 19 — Ipplioabllity. , , • * 

^ S. 19 lays down only that when the dominant 

heritage is transferred the easement passes to the 
transferee. But where no easement at all existed 
while the two tenements belonged to the same 
person, 8. 19 does not apply. [Martineau, J.). 
Ganqa Ram v. Sita bam. 6 L.L.J. 176= 

A.I.R. 1924 Lab. 488. 


—8. 19— SoTerance of tenements. 

Whatpasses. 

On a severance of tenements easements used as 
of necessity or in their nature continuous pass by 
Implication but easements used from time to time 
do not pass unless expressly so stated. Polden v. 
Bastard, 1 Q.B. 166, Bel. on. (Fazl AH and 
Ohatterji, JJ.). KAETIC MANJHI «. BANAMALI 
Mueebji. A.I.R. 1930 Pat. 7. 


—8. 19 — Saccession. 

Effect on the easement. 

A garden, over which an easement to enjoy it as 
a park, is created in favour of a community but the 
ownership and management of which is reserved 
to the owner descends in succeesion in the ordi- 
nary way, subject to the charge upon it. (Kincaid 
and Baymond, A./.Os.). LakhambaI V. DEVIBAI. 

69 I.C. 673=14 S. L. R. 132. 
— S. 21— Right of way. 

Purpose and not person is the test. 

An easement of a right of way for the use of the 
sweeper ^ can be acquired and the fact that the 
sweeper is a servant of the Municipality would not 
prevent the plaintiffs acquiring such a right. (Mac- 
Uod, C.J. and Coyajee, /.). Bamchandra v. 
ANANT LAXMAN. 93 I.C. 170= 

28 Bom. L.R. 601=1. 1. R. 1926 Bom. 282. 
— 8. 22-^Applicabllity. 

— -—Bight of way— Alteration. 

When a line of way is once definitely set out, 
neither the dominant nor the servient owner can 
compel the other give or accept a different and 
snbstitated way; the provisions of S. 22 of the 
Easements Act can only apply, when the exact way 
to be taken over the premises of the servient owner 
has not been ascertained. 81 L.T. 877, Foil. (Mac- 
leod, C.J . and Coyajee, J.). DHUNBIRAJ BAL- 
KEI8HNA PHALINKAR v. RAMOHANDRA GANQA- 
DHAEKALB. 67 1.0, 418=24 Bom.L.R. 437= 

46 Bom. 910= A.I.R. 1922 Bom. 407. 
— B. 22— Right of way. 

^ EssentAals. 

A right of way or other easement must be de- 
toe^ and not be so large as to destroy all the otdi- 

property and make it 
tmpoBrible that it should ever bo used for anv 
nsefol piirpoB6« id ftp 

A straggling right to the promiscuous use of the 
TOole^perty for the purpose 'of - driving ' oa^e 
*T6r tt oanhot be acquired as an eakement. 15 w 


EASEMENTS ACT (1882), S. 23— Rain water. 

B. 295, Foil. (Rafiqueand Piggott, JJ.). LAL B^A- 
DUR V. RAMESHWAB DAYAL. ?? J v 

43 111.345=19 A.L.J. 126= 
A I R. 1924 All. 206. 


— S. 22— Right to roof. 

Limits. 

Where defendants had acquired the right to use 
the roof A and B as an open space in front of the 
room C as an easement it cannot justify their 
building over that portion. (Abdul (^adir, J".). 
Hans Raj v. Malwa Mal. 69 I-C. 406= 

A.I.R. 1924 Lah. 387. 


— S. 22— Right to water. 

“Increase of area — Belief. 

A person entitled to water his lands from an- 
other’s well does not forfeit his entire right by 
increasing the area to which the water would flow, 
and is entitled to a decree declaring his right to 
water the lands to which the water was already 
flowing. (Walmsley, J.). Upendra Nath v. BHU- 
SAN SAEANA. 88 I. C. 970= A.I.R. 1926 Cal. 462. 

Directions of Court. 

An order that plaintifls can cut opening in tank 
bund and take necessary water and close bund 
afterwards is explicit and that the objection that 
it virtually dispossessed the defendants from the 
entire tank is not sound. [Suhrawardy and Cum- 
ing, JJ.). BESABI LAL MUKBRJEE V. ASUTOSH 
Banebjee. 87 I.C. 19=41 C.L J. 379= 

A.I.R. 1925 Cal. 788. 

« 

—8. 23— Conditions of enjoyment. 

' A dominant owner may from time to time 
alter the mode and place of enjoying the easement, 
provided that he does not thereby impose any 
additional burden on the servient heritage. When 
a person acquires a right of easement for the outlet 
of water it may be of a limited kind. He should 
not be allowed to increase the extent or alter the 
mode of enjoyment so as to cast an additional bur- 
den on the servient heritage. (Sulaiman and 
Mukerji, JJ.). GAJADHAB V. KiSHORI LAL. 

97 I.C. 169=24 A.Ii.J. 810. 

— a. 23— Rain water. 

Right to regulate — Burden not increased. 

If the owner of the higher tenement has the right 
to pass on to the lower tenement all the rain-water 
that falls on his land, the mere fact, that in the 
course of improving his tenement he carried out 
works of drainage or other works, the result of 
which is that instead of the water being allowed 
to flow imperoeptibiy to the lower tenement gets 
collected and is passed by an artificial channel, is 
the result of a natural user by the owner of the 
superior tenement of his own land and the works 
of improving and the draining by him on his land 
could not be regarded as any acts done on his part 
which would have the efieot of either changing the 
right or increasing the burden of the obligation 
ooCTesponding to the right. Conceivably, therefore, 
if it should be found in any case that by reason of 
such collecting of the water and passing it on 
through an artificial cutting in the bund the 
obligation on the servient tenement is increased in 
an appreciable degree or if it should be found that 
the damage done to the servient tenement by such 
artificial drainage is appreciably in excess of the 
damage done when the water was passed merely 
naturally, it would follow that the owner of the 
lower tenement is entitled to object to ^e drainins 
of the rain-water in that manner. It is on the 
assumption that the obligation of the owner of the 
servient tenement is not changed either in quality 
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or increased in degree that any changes by the 
owner of the higher tenement of his own property 
are allowed and regarded as not justifying any 
adjustment on the part of the owner of the servient 
tenement. A.I.R. 1926 Mad. 449 (F. B.), Expl. 
iSritiivasa Aiijanqar, J.) RamakriSHNA REDDI u. 
Venkata Reddi. io 8 l.C. 205=39 M.L.T. 373= 

A.I.R. 1928 Mad. 52. 

— S. 23 — Right of way. 

Different purposes. 

Under S. 23 a right of way enjoyed for agri- 
cultural purposes may be used for other purposes 
provided no additional burden is thereby imposed 
on the servient heritage. 23 Bom. 595, Foil. 
{Mndeod, C.J. and Crump. J".). Mancharshah v. 
ViRJIVALLABHDAS. 98 l.C. 239 = 50 Bom. 635 = 
28 Bom. L.R. 1158=A.I.R. 1926 Bom. 537. 

— S- 27 — Right of way, 

Nature and Limits. 

An easement like a right of way over a tene- 
ment is a right running with the land and is not a 
personal right. Whether it is the owner or a tres- 
passer who is in possession, the person who claims 
the right of way cannot claim more than that his 
right of easement should not be curtailed in any 
way. (Dalip Singh, J.). SHIMBU DAYAE v. 
GAJJU MAL. 108 l.C. 610= A. I. R. 1928 Lah.709. 
— S. 27 — Right to drop water. 

Alteration of course. 

Where a person has acquired by grant from a 
Municipality a right to drop water on a public road 
the Municipality will be at liberty to permit 
another person to build a house, so that the water 
from plaintiff’s house, instead of falling directly 
on the road will fall on the roof of that house and 
then fall into the street. {Mukerji, J.). RaghubiR 
Saran Das V. Ram DAS. 85 I. C. 608= 

6 L. R.A. Civ. 122= A.I.R. 1925 All. 348. 

— S. 27— Right to water. 

Servient owner's interference — Limits. 

Plaintiffs had a right to have their land irrigated 
by the water which passed through their land from 
the sluices which passed through defendant's land. 
The flow of the water to their land was obstructed 
by the channel which the defendant dug at right 
angles to the existing channel. The defendant was 
willing to construct a trough or aqueduct, which 
would carry the water to the plaintiffs’ fields over 
the nala in dispute, but it was found that such 
construction did not give sufficient water to plain- 
tiffs, 

Held, that defendants could not bo allowed to 
build. 

The owner of the servient tenement must not so 
deal with the servient tenement as to render the 
casement incapable, or more difficult, of enjoyment 
by the owner of the dominant tenement. {Baker, 
J.C.). VENKATEAO V. BAPU. 87 1.0.899 = 

A.I.R. 1925 Nag. 389. 

— 8. 28 — Heavier burden. 

■ What constitutes. 

Where an easement is claimed over another’s 
property the servient tenement should not be sad- 
dled with a heavier burden than what the plain- 
tiff has succeeded in proving. But when a parti- 
cular mode of user is not heavier than the mode 
of user proved, the plaintiff may be allowed to use 
it in that particular way, e.g., the user of a way 
for horses may include the right to lead smaller 
animals as well but not larger animals or loads. 
The user of a path for the passage of men, carts and 
palanquins, may also entitle the dominant owner 


EASEMENTS ACT (1882), S. 30— Passing of 
easement. 

to take cattle, processions and corpses along the 
path as the latter user does not add to the burden 
on the servient tenement. (Suhrawardy and Cum- 
ing, JJ.). Ram Kumar mazumdar v. Mohim 
Chandra Dutta. 63 l.C. 379 (Cal.). 

— S. 28— Injunction as to Light. 

"An injunction to restrain the disturbance of 
an easement of light can only be granted where 
substantial damage is proved to have been caused. 
29 All. 671, Not foil.-, A.I.R. 1924 All. 394; 33 Mad. 
327. Foil. ; Colls v. Home and Colonial Stores, Ltd., 
(1904) A.O. 179 and Kine-v. Jolly, (1905) 1 Ch. 480, 
Ref. {Ashworth, J.). SURAJ NARATN v. KALYAN 

Das. 117 l.C. 618 = A.I.R. 1929 All. 430. 

— S. 28 — Pasture. 

Extent. 

If the grazing area is larger than that required 
by the persons, a proprietor may use the excess 
for his own purposes. The persons having grazing 
rights cannot prevent him from developing any 
excess area and using it to its best purposes. 
31 C. 503 (P.C.); 86 P.R. 1911, Ref. (Wilberforce, J.). 
KARTAR Singh v. Ralla. 67 l.C. 306= 

2L.L.J. 44=77 P.L.R. 1922. 
— S. 28 — Right of way. 

Exercise of— Limits. 

While servient owners are entitled to make any 
use they choose of the premises provided they do 
not in any way interfere with the enjoyment by 
the dominant owner of his right of way within 
reasonable limits, the dominant owner entitled to 
the right of way cannot make an excessive user of 
the right, much less can he act arbitrarily and in a 
high-handed manner so as to render the becefioial 
enjoyment by a servient owner of his own premises 
impossible or fraught with many difficulties. 
(Kxnkhede, A.J.C.). DADU v. EMPEROR. 

90 l.C. 149=26 Cr.L.J. 1493 = A.I.R. 1926 Nag. 221. 

' D ifferent kinds. 

A right of way of one kind, e.g., for persons, cattle 
and carts, etc., does not include a right of way of 
another kind, e.g., for sweepers removing night soil 
in the absence of evidence as to the probable inten- 
tion of parties, and the purpose for which the right 
was imposed or acquired. {Macleod, C. J. and 
Heaton. J.). Chintamani HARGOVAN v. Ratanji 
Bhimbhai. 59 I. C. 426=22 Bom. L. R. 1131. 
— S. 28 — Scope. 

Extent of an easement other than an ease- 
ment of necessity as also the mode of its enjoy- 
ment must be fixed with reference to the purpose 
for which the right was acquired. (Kanhaiya Lai, 
J.). DuRGA Prasad v. Lachmi Narain. 

78 l.C. 363=22 A.L.J. 314= 
5 L.R.A. Civ. 221=A.I.R. 1924 All. 394. 
— S. 29— OveFburdening. 

Test. 

The discharge of foul effluent into a drain 
through which there may bo a presumed grant of 
running water is not permissible in law as it im- 
poses an overburden on the servient tenement . 
Philimore v, Watford Rural Dist. Council, (1913) 
2 Ch. 434 ; Hill v. Cook, 26 L. T. 185; Cawkwell v. 
Russel, 26 L. J, Ex. 34, Foil. ; Clarke v. Somerset- 
shire Drainage Commissioners, 59 L.T. 670, Ref. 
{Suhrawardy and Garlick, JJ.). RAMAN CHAN- 
DRA V. Bhola Nath. 33 C.W.N. 189= 

A. I. R. 1929 Cal. 350. 

— S. 30— Passing of easement. 

Division — Respective rights. 

When a dominant heritage is divided between 
two or more persons the easement becomes annex- 
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BASEMENTS ACT (1882), S. 31— Obstruction. 

'to eact of til© shares provided that such aunexa* 
'tioQ is consistent with the terms of the instru 
.ment under which the division was made. But 
“tiiere is no presumptiou that it wholly passed to 
•one of such persons unless there is a specific agree- 
ment to that effect. {Phillips and Devadoss, JJ.). 
VEBRABHADBAYYA V. Rauachandba. 

73 I. C. 66 = 18 M. L. W. 404= 
1923 M.W.N. 454= A.I.R. 1923 Mad. 674. 
— S. Sl^Obstruction. 

• L egality and Limit. 

Bxoessive user may be rendered impracticable 
hut whole user cannot be obstructed. Benshavj v. 
Sean, 18 Q. B. 112, Held modified-, Tapling v. Jones, 
11 H. L.O. 290 and Colls v. Home and Colo- 
nial Stores, (1904) A.O. 179, Ref. [Suhrawardy and 
•Oarlick, JJ.). RAMAN CHANDRA v. BhOLA NATH. 

33 C. V.N. 189=A.I.R. 1929 Cal. 3S0. 
—S. 32— Gonstruotion of wall. 

' When amounts to an infringement. 

Where an award states that the wall of the 
■servient owner shall not be constructed in such a 
way as to interfere with the rights of the dominant 
-owner in respect of his existing constructions, the 
servient owner oannot construct eaves, or use the 
•dominant owner's ohabutra or do other acts in- 
iringing upon the dominant owner's rights. 
(Pullan, J.). SANGAM MaDHO v. RAM NARAIN. 

6 O.W.N. 854=A.I.R. 1929 Oudh 437. 
— S. 33— Injunction. 

" Conditions. 

No injunction should be granted to prevent 
•ohstruotion to an easement unless the alleged 
•obstcuotion causes such a diminution of light as 
•to constitute a nuisance. There must be sub- 
stantial privation of light enough to render the 
■occupation unoomfortahle according to the ordi- 
nary notions of mankind. {Pndeaux, A. J. C.). 

Badbi t>. Japabbhai. 961.0.846= 

. 9 N. L. i. 136=A. I. R. 1926 Nag. 474. 

— ' - -Jvttwancs to be proved. 

The Court ought not to grant ' an injunction on 
the ground of nuisance unless the nuisance which 
IS a question of fact is proved. {Marten and Fato- 

Sha Bulakhidab JAMANDAS V. SHA 
GANPATBAU DAXiSUKBAM. 77 I. C. 412= 

— fl 9 © ^ . A- ^923 Bom. 281. 

—a. 33— Right of suit. 

To give a right of suit there must be substantial 
29 All. 611, Not foU. 13 A. L. J. 385, 

Narain o. Ram 
BH0R0SB7. 97 1. 0. 8O0=A. I. R. 1926 All. 764. 

®' Sa'»9tantlal Damage’. 

^ substantial “damage" 

W »«». need not, neoeasarily, 

to a aabatantial damage to a person aoouetomed 

iw living in a wnpsted area: A. I. R. 1924 All. 892. 
Bam Bhobosby. 97 j, q 9|jq_ 

Bwh case of disturbance of light and air 
ttimt be decided on its own facts. Under Ss. 83 and 
^ no damage is substantial unless it materially 

dominant heritage and 

^ plaintiff or prevents him from carrying on his 
•Mastom^ business in the dominant heritage as 

as he might have done prior to the 
« (f^nha%yaLal,J.). DuaaAPBASAD 

«. LAOHHMI NASAIN. 78 1.0. 88^ 

-i”> I . 93 A.LJ. 314c:8 L.R.A. OiVi 281= 

^ .ir.i-:.- ^ Ail.B. 1924 All j 


EASEMENTS ACT (1882). S. 36— Light. 
— S. 35— Discretion of Court. 


-Considerations. ^ ^ 

To Courts governed by the Specific Relief Act, the 
question of injunction or no injunction presents 
itself in a different light to what it does to the 
English Courts and that to Courts subject to the 
Specific Relief Act the English decisions have no 
application. In India the Court has a discretion^ 
it may — not shall — issue an injunction where the 
injury is such that pecuniary compensation would 
not afford adequate relief. The good sense of Judges 
might be relied upou for adequately protecting 
rights to light on the one hand and freedom from 
unnecessary burdens on the other. There must be 
consideratiou for both sides in all these controver- 
sies. {Young, J.), MAHOMAD AUZAM ISMAIIi v. 
JAQANNAD JAMNADAS. 87 I C. 800 = 

3 Rang. 230 = A.I.R. 1925 Rang. 327. 
— S. 35— Grazing right. 

Limits and remedy. 

Where grazing rights are enjoyed by the plain- 
tiffs in the shamilat deh wherein the defendants 
have proprietary rights and ate entitled to cultivate 
the lands, the plaintiffs are entitled to have suffi- 
cient pasturage left for the use of their cattle and it 
should be stated in the decree that the defendant’s 
right of cultivation will extend only to so much of 
the land as will leave plaintiffs a sufficient area 
for grazing purposes. The plaintiffs are also enti- 
tled to injunction restraining defendants from in- 
terfering with their rights. {Moti Sagar and Marti- 
neau, JJ.). KAUSHI BAM v. MUHAMMAD ABDUL. 

92 I.C. 403=6 L.L.J. 336=A.1.R. 1925 Lah. 216. 
— S. 35— Injunction. 

Hature. 

An injunction is only an alternative within the 
discretion of the Court and is not an independent 
form of relief. (Ashworth, J.). SURAJ NARAIN v. 
KALYAN das. 117 I.C. 618=A.I.R. 1929 All. 430. 
Conditions. 

When injunction is asked for to restrain the 
threatened disturbance of an easement, the question 
for determination is whether the threatened distur- 
bance of the easement would amount to a nuisance. 
A mere invasion of plaintiff's right of privacy is 
not sufficient to entitle him to an iniunotion. 
30 Bom. 319, Foil. 

There must be a threat of disturbance sufficient 
to cause substantial damage to the plaintiff, or in 
other words, it must amount to a nuisance, which, 
in law implies substantial damage. The damage 
must not be merely sentimental or trifling : but in 
considering whether the property of the plaintiff is 
in fact injured or his comfort or convenience in fact 
materially interfered with, by an alleged nuisance, 
regard must be hod to the character of the neighbour- 
hood. {FawoeU, J. C. and Kemp, A. J. G.). SHAH 
Mahomed v. Bamzan. 66 I.C. 833=16 S.L.R. 17= 


A.i.K. uma 100 


— S. 38— Interpretation. 

■The word “when" in S. 86 {a) must be cons- 
trued to mean ‘when and where" because it would 
be useless to presoribe that an injunotiou oould bo 
panted when damages can be claimed under S. 38, 
If damages under S. 33 oould not be claimed. (Ash- 
worth, J.). SURAJ NABAIN V. KALYAN DAS. 

-8. 33-U«ht. * * 

Relief— Substantial damage neoesstry. 

•1 An injunction to restrain the disturhanoe ol an 
easement of light can only be granted where sub- 
stantial damage ie proved to have been caused. 
99 A^l; 671^ ATot /oK.; A.I.B. 199i All, 894; 
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EASEMENTS ACT (1882), B. 36 — ReinoYal of 

obstraction. 

83 Mad. 327. Foil; Colls v. Horm and Colonial Stores 
Ltd., (1904) A.C. 179 and Kine v. Jolly, (1905) 1 Oh. 
480. ReJ. (.Is/iu-or^h. J.). SURAJ Narain v. KalyaN 
Das. 117 I.C. 618=A I.R. 1929 All. 430. 

— S. 26 — Removal of obstraction. 

A person is not justified in taking the law in 
hU own hands and removing the wrongful obstruc- 
tion of an easement contrary to the provisions of 
S. 36 of the Easements Act. {Fawcett and Patkar 
JJ.). ZiPRU Taxoji Patil V. Emperor. 

101 I.C. 604 = 29 Bom. L.R. 484=28 Cr.L.J. 476 = 

51 Bom. 487 = 8 A.I.Cr.R. 72= 
A.I.R. 1927 Bom. 363. 
— S. 38 — Release — Constrnctlon. 

Where the eastern wall of A’s house con- 
tained ventilators which A was enjoying for more 
than 20 years but in la02 A agreed with B, the ad- 
joining owner, that he would allow the ends of 
rafters of the nest storey which B might build, to 
be placed on the wall, 

Held, that the agreement will not give B the 
right to so build the next storey as to obstruct the 
ventilators enjoyed by A. {Martineau, J.). NANDU 
BHAH V. Sant Ram. A.I.R. 1923 Lah. 249. 

— 8. 41 — Grant— Construction. 

The scope of a grant of easement (right of 

way) must be determined by the terms of the con- 
tract between the parties. Where there is nothing in 
the terms of the grant that it was to continue only 
until such time as the necessity was absolute and 
there was no evidence in support of such agree- 
ment it must be held that the grant was not limit- 
ed till the necessity for it existed. {Srivatsava, 
J.). HIBAJEE V. SURAJ BALI. 

115 I.C. 303=A.I.R. 1929 Ondh 351. 
— S. 41 — Termination of necessity. 

■ ' In considering the questions of easements of 
necessity, convenience is not the test, but absolute 
necessity. They end with the necessity creating 
them. A way of necessity therefore is extinguish- 
ed when the necessity terminates by the dominant 
ovraer acquiring adjoining property through which 
he can pass and repass to the old dominant tone- 
ment without reference to the servient tenement, 
and when once extinguished the dominant owner 
cannot revive it by any acts on his part. 38 All. 467; 
19 Bom. 797 ; 4 C. L. J. 867 ; Holmes v. Goring, 

2 Bing. 76 and 60 I. 0. 604, Bel on; 28 Mad. 495, 
Not appr. {Ananthakrishna Ayyar, J.). (SABI* 
PELLA) VENKATAPATHIRAJU v. (SARIPELLA) 
SUBBABAJU. A. I. R. 1930 Mad. 789. 

— 8. 43 — Increase of burden. 

Test. 

There was a pamala or a waterspout on the roof 
of the defendant’s house to discharge water on to 
plaintifi's land. The defendant raised the height | 
of the roof and along with it that of the waterspout 
by about 2^ or 4 feet, 

Held, that no additional burden was thrown on 
the servient tenement and the easement was not 
destroyed : Harvey v. Walters, (1873) 8 C. P. 162, 
Appl. iZafar AH, J.). Kabam ILAHI v. GhuLAM 
Mustafa, 102 I. C. 447= A. I. R. 1927 Lab. 492. 
Test and remedy. 

If, whatever steps the servient tenement can 
take, must necessarily interfere with the lawful 
enjoyment of the original arrangement and the 
additional burden cannot be reduced, then the 
easement is extinguished, but where the burden 
can be reduced without difficulty, to original 
limits, the easement is not extinguished. 

At one time it was thought that the right to 
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ancient light could be lost by pulling down the- 
buildings having the right; that is not the law- 
now. 91 Law Times 816. Foil. 

The remedy open to the owner of the servient 
tenement is to proceed against the person who- 
claims the wrongful enlarged user and on his- 
refusal to desist to take the proceedings for an in- 
junction. {Mears, C. J. and Banerji, J.). Ramesh- 
WAR DAYAL V. B. MAHARAJ CHARAN. 

65 I. C. 643=44 All. 343=20 A L. J. 202=- 

A. I. R. 1922 All. 28. 
— S. 46 — Extinction— Test — ReTival. 

The unity of the dominant and servient- 
estates in the same person extinguishes the ease- 
ment appurtenant to the dominant estate, for no per- 
son can have an easement on land which he himself- 
owns. But unity of title of the two estates will 
not extinguish an easement, unless the ownership- 
of the two estates be co-extensive, equal in validity, 
quality and all other circumstances of right. If 
one estate is held in foe and the other for a temr 
of years, there is no unity of possession that will 
extinguish an easement of one estate as against the- 
other; but the unity of possession in such cases 
will only suspend the easement during the time of 
such unity of possession. Consequently, an 
easement may be revived, after it has been ex- 
tinguished by the union of the dominant and 
servient tenements in one owner by their subse- 
quent severance, provided the easement is appa- 
rent, continuous and essential to the enjoyment of 
the dominant tenement. If there has been unity of 
possession merely an easement which has been 
thereby suspended will revive on severance of the 
union but if there has been unity of seisin for 
estates in fee simple and not unity of possession 
merely, all easements are absolutely extinguishod- 
and will not revive, unless they are re-created on- 
severance of the former dominant and servient 
estates. (Mookerjee and Chotsner, JJ.). TiNKORr 
Pathak V. Ram GOPAL. 70 I. C. 663= 

36 C. L.J. 161 = 50 Cal. 356=A. 1. R. 1923 Cal. 8. 
— S. 46 — Joint ownership. 

' Where the dominant owner had an easement- 
right in respect of ventilators in a wall of his house 
the fact that the adjoining servient owner acquires 
by agreement a joint ownership in the wall will 
not operate to extinguish the easement. It would 
have been otherwise if he had acquired the joint 
ownership of the whole house of the dominant 
owner. (Martineau, J.). NANDU SHAH v. SANT 
Ram. A.I.R. 1923 Lah. 249. 

— S. 47 — Non-aser. 

When an easement right to the water in* st 

stream is not enjoyed for 20 years continuously, 
the right is extinguished. (Phillips and Deva~ 
doss, JJ.). VEEBABHADRAYYA V. Ramaohandra. 

73 I.C. 66=18 M.L.W. 494=1923 M.W.N. 454= 

A.I.R. 1923 Mad. 674. 
— a. 47 — Right to water — Non-user— Extinction. 

The right to take a half share of the water 

from the well on another’s land for irrigating one’e- 
own land, is an ordinary easement liable to be extin- 
guished under 8. 47 if not exercised for more thaiv 
20 years and not an casement of necessity. Such 
right does not of itself import ownership of half 
the well. (5?»ab and Hayward, JJ.). ANANTA t>. 
Ganu. 45 Bom. 80=A.1.R- 1921 Bom. 417.. 

—8. 60 — Exorcise of right. 

No right to compel. 

The owner of the servient tenement cannot com- 
pel the owner of the dominant tenement to ooik- 
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BABBHEMTS act (1882), S- 81— Regrant. 

tinuethe exercise of hie right even where that 
right has been exercised uninterruptedly for over 
20 years and even if its exercise should be benefi- 
cial to the servient tenement. (Dawson-MdUr, C J. 
and /.). MT. 

1922 P. H. C. C. 305=2 Pat. 110= 
E. I. R. 1923 Fat. 65. 


—8. 81— Regrant. 

Fresh user— Acquiescence. 

Where defendant had had a right to take water 
from the well on plaintiff’s land for irrigating his 
(defendant’s) land but this right was extinguished 
on account of non-user for more than 20 years, and 
plaintiff permitted defendant to repair the well 
which had fallen into ruin and defendant did 
accordingly and used the water of the well for the 
purpose of irrigation. 

Held, that the plaintiff must be hold to have 
regranted the easement to defendant and that he 
was estopped from questioning defendant’s right 
on the ground of want of registered deed to support 
the grant of the easement. (Shah and Hayward, 
//.). ANANTAI). GANU. 43 Bom. 80= 

A.I.R. 1921 Bom. 417. 

—8. 81— ReTiYal. 

■ H eld, that an easement which is ouce extin- 
guished cannot be revived by any act on the part of 
dominant owner. {Ananthakrishiui\ Aiyar, J .). 
VENKATAPATHI RAJU V. SUBBARAJU. 

1930 H.W.N. 120. 

— 8. 62— Common privy. 

Where the landlord provides for the use of 

his tenants residing in a number of rooms, a privy 
which however is not expressly Included in the 
lease of the rooms, the tenants are mere licensees 
in respect of the privy and the privy remains 
under the control of the landlord, both as regards 
user and repairs. (Jlfar/«n, C.J. and Kemp, J.). 
LAKHIMCHAND KHETSBY V. RATANBAI. 

101 I.C. 210=81 Bom. 274= 
29 Bom.LR. 78=A.I.R. 1927 Bom. 119. 
— S. 82— Catting of wood. 

When a licence. 

One or more inhabitants of a village taking wood 
faom the landlord's jungle without the latter's 
uowledge cannot by so doing for any length of 
time acquire a right to cut and appropriate wood 
TOutrary to the wishes of the latter. Similar acts 
done with the permission or acquiescence of the 
owner being referable to a license express or im- 
plied cannot likewise confer a right as against 
nim. (NiamatuUah, J.). MOHAMMAD YUSDP v. 
SUBAJ Bali Sino. 123 I. c. 377= 

« , A. I. R. 19S0 All. 888. 

“o* 82— Interest in the property.’ 

——The tight to excavate earth and to carry 
it away for the purpose of making pots is in the 
nature of a benefit arising out of laud or amount- 
ing to an interest in land, and as such it will 
make tho license irrevocable at the option of the 
owner of the land. (Kinkhede,A.J.C.). BUSHI Bhiko 
V. Bushi SHEOBAm. 107 I.C. 822=23 N.L.R. 192= 

, , A. I. R. 1928 Mag. 87. 
—8. 82— ‘ Interpretation.*. 

— Fawcett, /.—The wOrde “ah ihterest in the 

property" in S. 62 are presumably intended to 
cover cases where there might be a right in the 
property granted suoh as a lease, or a right of joint 
PMseesion. (Shah and Favxelt, jj). Jahabdan 
UAHADEO V. RAMAOHAHDBA'MAHADBO;*^ '• ' 

n ;u 101 1.0. 898^ Bom. L. R 812= 
.MS .nioR rcc I . H i k A. 1. R, 1927 Bom 240 
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EASEMENTS ACT (1882), S. 82— License and 
lease. 

— S. 52— License and Easement. . 

Where on a partition between two brothers, 

a house with a well fell to the share of oue o 
them, while a house without a well to the othw s 
share and in the partition deed, it was stated that 
the latter should, "out of brotherly affection to 
allowed to take the water of the well, and that he 
was asking (it), not as a matter of right but simply* 
out of (brotherly) regard’’, the first brother put up 
a wall near the well to prevent water being takeir 
out of it ; in a suit the aggrieved brother to esta- 
blish his right to take water from tho well, ^ 

Held, that the right acquired by the plaintiff 
under the deed was not an easement but was a 
license as defined in S. 52. (Shah and Fawcett, JJ .)* 
JANABDAN MAHADEO V. RAMCH.VNDRA MAHADBO; 

101 I.C. 393=29 Bom.L.R. 312= 
A.I.R. 1927 Bom. 2404 

— S. 92 — License and lease. 

Tcsi. 

The main test for deciding whether a person is a- 
licensee of a property or a lessee is that of exclu- 
sive possession. If the efiect of the agreement ia 
to give exclusive possession to the holder, though- 
subject to certain reservations then it is a lease , 
if the agreement is merely for the use of the pro- 
perty in a certain way and on certain terms wbil& 
it remains in tho possession and control of th& 
owner it is a license: Olenwood Lumber Co. 
Phillips, (1904) A.C. 405 ; A.I.R. 1923 Bom. 228, Rel. 
on. (ifir^a and Broom^ld, JJ,). SHBBIP DADD- 

MiYAJi V. Emperor. 32 Bom. L.R. 332=- 

A.I.R. 1930 Bom. 165. 

The distinotion between a lease and a licenso 
is "not a question of words but of substance. II 
the effect of the instrument is to give the holder an 
exclusive rightlof occupation of the land though/ 
subject to certain reservations or to a restriotion of 
the purposes for which it may be used, it is in law 
a demise of the land." Olenwood, Lumber Co., Ltd.,. 
V. Phillips, (1904) A. C. 405, Foil. (Qraham and- 
Hitter, JJ,). SECRETARY OP STATE v, BHUPAD. 
CHANDRA Ray. 57 C. 655.- 

Distinction. 

An agreement by which a certain quantity of 
grain is agreed to be paid to the owner every year 
on accouut of the damage to be sustained by him- 
by his allowing the other persons to take their 
cattle or oarts over a strip of land is lease and noh 
a license nor an easement and the payment claim- 
ed is rent. (Hallifax, A.J.C.). INDAL v. DEBT. 

92 I.C. 683=A.I.R. 1926 Mag. 174^ 
Construction. 

Where a plain piece of paper unstamped anff 
unregistered recites that the plaintiff has been 
given permission to plant trees on a oertain- 
plot. 

Held, that if the document is to be ooDsideTed< 
a mere license then, under S. 52 of the Ease- 
ments Act, it cannot create any interest in the- 
property; and that if it is to be treated as alease- 
it is invalid under the provisions of 8. 107 of the- 
Transfer of Property Aot, and that in either oasa- 
a person in actual oooupation of the plot oanno%( 
be ejected by means of that document. (Hisra, /.). 
GULAB KHAN V. LAL MAHOMBD KHAN. 

> 96 I.0. 410= A.I.R. 1926 Oadh 6091 
. — <- D istinetiGn. 

-The dlfferenoe between a lease and a license is- 
that, in the case of a lioense there U no interest in 
immovable property transferred to the lioenseo : 
while in the case of a lease theta is' a txanefer ott 
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BASEMENTS ACT (1882). S. 52-Licen8e and 
lease. 

carving out of such interest in favour of the person 
in whose favour the lease is granted. One chief 
consideration is whether there is any right of ex- 
clusive possession given. If the effect of the docu- 
ment is to give the holder an exclusive right of 
occupation of the land, it will be a demise of the 
land but it is not a mere question of words but of 
substance. The mere calling a document a license 
would not nfiect the question but in arriving at a 
-conclusion where the terms are not clear, one has 
to see what the circumstances are to judge the in- 
tention of the parties. It is relevant to consider 
what the rights of the parties were and what the 
object of the agreement was. The mere fact that 

there are restrictive covenants would not by itself 

make a lease a license if the other terms are clear, 
out in considering what the intention of the parties 
was, it is relevant to see what control one party 
las over the property on which another party is 
allowed to do certain things. 

Provisions that the grantor should have "free 
access at all tunes," that the grantee should not 
-sub-let or transfer his rights without the grantor’s 
■consent, that upon the determination of the license 
the grantors might re-enter upon and re-take and 
absolutely retain possession, etc., do not establish 
a lease where the other terms and circumstances 
show that no interest in immovable propertv was 
'transferred or that exclusive possession of laud was 
not given. Conditions such as the ones referred to 
above, which restrict the licensee’s rights and 
■which, as the licensee cannot claim such rights 
-even in absence of such provisions, are unneces- 
sary in a license and would be natural in a 
lease, may be due to extra caution on the part of 
the parties and do not necessarily indicate that a 
lease was intended. 

In this case, certain documents by which leave 
■was given by a Railway company to stack coal on 
station yards were hel^ to constitute a license and 
not a lease, (.Spencer, Offg. C. Kumarastcami 
Sastri and Krishnan, //.). ACTING SECRETARY, 

Board of Revenue v. The agent. South 
Indian Railway Co. 86 I.C. 688=48 Mad. 368= 
A.I.R. 1925 Mad. 434=48 M.L.J. 161 (F.B.). 

• Construclion. 

It is essential to the creation of a tenancy 
of a corporeal hereditament that the tenant should 
-have the right to the exclusive possession of the 
premises, A grant under which the grantee takes 
only the right to use the premises without exclu- 
sive possession operates as a license, and not as a 
lease. Having regard to the rights of a lessee, 
which are specified in S. 108 of the Transfer of , 
^Property Act, in particular the rights to growing 
crops and to put up structures, it seems difficult 
■to say that there could be a valid lease not of a de- 
finite area of immovable property but of an area 
the position of which varies from time to time. 
On the other hand, it may be said that "immov- 
able property" (as defined in the General Clauses 
Act) includes not only land but benefits to arise 
out of the land so that there can be a lease of the 
benefit of keeping chattels, such as a oar and 
carriage, within certain special limits although 
the place occupied by tbe chattels might vary from 
time to time. Ordinarily the law takes it that a 
-case of that kind is not one of a demise, but that 
of a license. The mere fact that a person has had 
the exclusive use of a partioular cubicle for two 
.’years and that iv was the intention of the parties 


248 

EASEMENTS ACT (1882), S. 56— Intepprotatlon. 

that no one else should use that cubicle so long as 
the person kept his car on the premises is not in law 
sufficient to show that the agreement was a demise 
or a lease and not a license. {Faiocett, J.). THE 

Indian Hotels Compant Ltd. v. Phiroz 
SORABJI, contractor. 88 I. C. 316 = 

23 Bom.L.R. 84=A. I. R. 1923 Bom. 228. 
— S. 52 — Rights of licensee. 

■A licensee has no interest in property, and so 
cauDot maintain a suit for possession. Sedp v. 
HartUy. (1889) 42 Ch. D. 461, Rd. on. {Iqbal 
Ahmad, J.). MANHALAL R.il v. RAM GULAM. 

103 I. C. 43=A.I.R. 1927 AH. 633. 
— S. 54— Implied license. 

Construction. 

A and B cotton mill companies owned adjoining 
lands and had common agents. On the land of 
A company a godown was built and a tank was 
excavated for the use of the B company by the 
common agents. Later on. the two companies 
were managed by separate agents. A company had 
never challenged the arrangement. In 1916 dis- 
putes arose between the agents and in 1923 A 
company sued to recover possession of the land. 
Held, that under the circumstances there was a 
grant of a license implied from the conduct of the 
A company acting by its agents and that the B 
company was entitled to rely on the principle of 
R'lmsdcn v. Dyson, (1865) 1 H. L, 129 to the effect 
that it had built upon A company’s land in the 
expectation induced by the A company that it 
would be granted a permanent lease of that land. 
{Harlen, C.J. and Murphy, J.). Gujerat GINNING 
Co. V. Motilal Hibabhai Spinning Co. 

123 I C. 481 = 53 Bom. 792= 
31 Bom. L. R.1310=A.I.R. 193J Bom. 84. 
What is. 

.y had built a house on another's land with the 
permission of his predecessor-in-title. After i7’’s 
death two of his sons executed an agreement to pay 
ground rent for the laud and to vacate in case of 
default. Afterwards it was found that N's sons 
including the executants of this agreement and 
their descendants had abandoned the house, and 
that the house was iu the occupation of N’b 
daughter and her sou. 

Held, that the agreement to pay ground rent was 
not binding on the latter and that they were 
licensees deriving title directly from N and 
not tenants. {Eanf^iya Lai, J.). Amjad KHAN tu 
SHAPIUDDIN khan. 78 I.C. 218= 

A. I. R. 1925 All. 203. 

— S. 55— Rights of Licensee. 

A license to live for generation must be pre- 
sumed to permit all enjoyments of life by the licen- 
see without restriction. Eating meat or beef is 
such a reasonable enjoyment of life and it does not 
per se injure the rights of others. 

Held, that a licensee has a right to slaughter 
cows at his residence. {Sulaiman and Sen, JJ.). 

Naubahar Singh v. Qadir bux. 

125 I. C. 14= 1930 A.L.J. 875. 

— S. 56 — Interpretation. 

■ ■ —Fawcett, J. — The words “save as aforesaid" 
in the second part of S. 56 bring in the words 
“unless a different intention is expressed or neces- 
sarily implied." {Shah and Fatocetl, JJ.). JANAB- 
DAN MAHADBO V. BAMOHANDBA MAHADEO. 

101 1. 0. 393=29 Bom.L.R. 312= 
A.I.R. 1927 Bom. 240. 
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basements act (1882), S. 66-IrreTocabie 
license. 

—8. 86 — IrpeYocable license. 

The becoming irrevooaWe of a license does 

not make it transferable. {Walsh. ^9-0. J. and 
Byves, J.). Shah 

A. I. R. 1924 All. 825. 

— S. 56— Partnership. 

ipho mere fact that a licensee enters into a 

partnership with others or another in respect of 
profits or losses of the business for the carrying on 
of which he has obtained a license does not 
necessarily involve either a sale, transfer or sub- 
letting of the license. (Srinivasa Aiyangar, J .). 
GANGADABA SAH V. SWAMINADA MUDALI. 

92 I. C. 112=22 M. L. W. 679= 
A. I. R. 1926 Mad. 218. 

— S. 56— Right of residence. 

^The site of abut in a grove in which a licen- 
see is permitted to live belongs to the zamindar 
and neither the right of occupation of the huts nor 
the site can bo transferred by the licensee. 
{Dalai, J.). BATUK Prasad v. Bhagwan Das. 

110 I.G. 465=A.I.R. 1928 All. 659. 
— S. 56— Right to build. 

When, in a Don-agricultural village, the 

zemindar grants leave to a person to build a 
kachoha bouse on parti land, the ^antee becomes 
a mere licensee and a transfer by him or bis right 
to build is not enforceable : A.I.B. 1926 Oudb 262 ; 
29 All. 139 and 33 All. 757, Dist. {Wazvr Hasan, 
J.). EAM BHABOSAY V. ZAMOBI BEGAM. 

103 1.C. 681=1 L.C. 238=A.I.R. 1927 Oudh 314. 
—8. 56— ‘ Riyayas.’ 

Bight to transfer — Presumption. 

In case of riyayas occupying houses in cities and 
towns, it is to be presumed that they have a right 
of transfer, unlike those who inhabit agricultural 
areas, and so if a licensor sues to eject the trans- 
feree of a riyaya he has to prove not only his 
ownership but must also prove the existence of 
custom or terms of the grant under which the 
house in dispute was built which make the trans- 
fer thereof invalid, entitling him to recover posses- 
sion of the site : 161.0. 368 and A.I.R, 1924 All. U2, 
Bel. on. {Hiamatullah, J.). MOHAMMAD SHBB 
Khan v. Amjad Hussain. 117 I.c. 365= 

A.I.R,1929 All. 494. 

— 8. 57--Dnty of licensor. 

Under S. 67 the licensor is bound to disclose 
any defect in the property likely to be dangerous 
to the licensee of which the licensor was aware but 
the licensee was not. In other words the licensor 
is under a duty not to lay a trap either at the 
beginning of the license or during its continuance 
and if the licensor does not disclose any hidden 
risk in the use of the subject of the license to the 
licensee of which the lattej: is not aware that 
amounts to negligence and if any loes is caueed due 
to such negligence, the licensor is liable for dama- 
ges. Eng^h Case-law referred to, {Marten, C.J. and 
jBjMPj j .)• XjAKHMICHAND Shetbet V. Ratanbal 
101 I.c. 210=51 Bom. 274=29 Bom.L R, 78= 

... , , A'I'R. 1927 Bom. 115. 

It IS an elementary rule that the grantor of 

licence IB under an obligation to put the licensee 
in a position to enjoy the licence; {Mooherjee and 
ClMlmer, JJ.). FBEDBRIOK THOMAS KINGSLEY 7 
the BEOEBTABT OF STATE. . ^ 


EASEMENTS ACT (1882), S. 60— Applicability. 
— S. 59— Applicability. 

The transferee contemplated by S. 59 must 

be a person who was not the licensor himself. The 
section has no application lo a case in which one- 
of two joint licensors transfers his interest in the 
property, with respect to which the license haa 
been granted, in favour of his co-licensor, 
{Iqhal Ahmad, J.). BHUKHAN SING v. JUGABDEO 
Koebi. 98 I. C. 814=A.I.R. 1929 All. 197.. 

— S. 59— Grant for eonsideraiion. 

■ Not revolted on transfer. 

A grant for consideration of a right to build a- 
pacca structure on the land of the grantor under* 
the terms of the contract cannot be revoked by the- 
subsequent transfer of the property. (Waeir Hasan, 

A.J.C.). Ragho Perrhad V. Secretary op' 
STATE. 74 I.C. 369=9 O.L J. 629=27 O C- 64= 

A.I.R. 1923 Ondh 114.-. 

— S. 59— Permanent structure. 


■Transferee's right. 


Where a structure of a permanent character has< 
been made in pursuance of a license the transferee 
has no greater right than that possessed by his- 
transferor and is bound by the license ; 37 All. 91, 
Foil.', A.I.R. 1929 All. i40, Dist. {Daniels, J.). 
Faqirullah V. Walikhan. 97 I.c. 337=- 

A.I.R. 1926 All. 714. 
—8. 59 — Termination of license. 


ah.\ 


72' I, q., 270^86 O.L.j; 27i= 
.4,1.R. 19?3(M.49. 


Where the licensor transfers the property to- 

another, the license ceases to exist by operation of 
law. {Mears, C.J. and Qokul Prasad, J.). BHOJ 
Raj V. Habdeva. 77 I.C. 140=44 All. 726= 

20 A.L.J. 608= A.I.R. 1923 All. 140.. 
Licensor's death. 

When the grantor of a license dies, his heir- 
can treat the licensee as a trespasser with- 
out giving notice of revocation of the license 
with respect to immovable property. {Kotwal 

A.J.C,). Karselal v. Badri Prasad. * 

88 I.C. 107=18 N.L.R. 76=- 
A. I. R. 1922 Nag. 162. 
— 8. 59 — Transferee, rights of. 

Under S. 69, the transferee is not as sucb> 

bound by the term of the license granted by the- 
vendor. The wish expressed by the vendor in the 
deed of sale in favour of the licensee that license 
be respected by the vendee has no legal effect and 
in spite of it, according to the terms of S. 69, it is, 
open to the transferee to withdraw the license 
{Waeir Hasan, Ag. C. J. and Ba»a, J.). Bhajja v 
CHUTTAN. 7 0. W. N. 468= 

A, I. R. 1930 Oudh 203. 
— S. 69 cannot he interpreted so as to give the- 
transferee a right of revocation of a license which. 

Jr® aiT ty the transferor himself: 

^^AKURPRASAD V. 
J. THOMKINSON. 102 I. 0. 26= 1 L. C. 44= 

-S. e^AppHoablllty., 

Section ^ (b) applies equally to permanent, 
works executed on the land of the licensor, or on. 
the land of the licensee, provided the licensee haa- 
acted upon the license in executing the worV 
R^den V. Dyson, (1866) 1 H. L. 199} v 

^ Winter y. BrvSZell 

Wffpw V. Inge, (1881) 7 Bing 682- 
and 29 Bom. 680, Bef. and Expl. (tfarw 

BPINNINQOO. Bom, 1,. R. 1881ft- 

Bom. 7(L 


i>> 
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BASEMENTS ACT (1882). S. 60— Ballding 
license- 

— S. 60— Building license. 

Where a license is granted to build houses 

on the site and the licensees have erected a work 
of a permanent nature on the site the license can- 
not in view of the provisions of S. 60 be revoked. 
yiqbal Ahmad. J.). Shahjahan Begam v. Munna. 

100 I. C. 4?9=A. I. R. 1927 All. 342. 

Where land had been given to a licensee free 

of rent for building a house thereon and the licen- 
see built a permanent structure the license became 
irrevocable and the licensor could not afterwards 
revoke the license, nor could he claim damages 
lor use and occupation. {Raza, J.). Ram DAY.\L v. 
Nisar Husain Khan. 

91 1.C. 1031=13 O.L.J. 170. 

— S. 60 — Denial of title. 

The denial of title does not operate to a for- 

■feiture of a license. 39 All. 6-21. Foil. J.). 

Tripathi anand Nath tewari v. Jokhu 
KURMI. 113I.C. 757 (AH.). 

A licensee in possession dees cot, like the 

tenant, by denying title of the grantor of the 
license forfeit the license and become liable to 
ejectment. (1901) A. W.N. 157 and 39 All. 621, Foil. 
iSiuart, J.). Mt. Durga v. B.vbd Ram. 

75 I.C. 596=A.I.R. 1923 AH. 403. 

— S. 60— Interpretation. 

• Fawcett, J. — Section 60 (a) does not neces- 

«arily use the words “transfer of property” in the 
limited sense of a transfer as dehned in the Trans- 
■fer of Property Act. {Shah and Fawcett, JJ.). 
Janabdan MAHADEO V. Ramachandba maha- 
DEO. 101 I.C. 393=29 Bom.L.R. 312= 

A.I.R. 1927 Bom. 240. 

— S. 60— Revocability. 

Two companies owning adjoining lands 

managed by common agents erection of building 
and tank on premises of one for use of another — 
Rule in Ramsden v. Dyson, (1865) 1 H. L. 129 held 
to be applicable. License presumed to be granted 
and irrevocable under 8. 60 (6), {Case-law referred 
and discussed). Marten, C.J. and Murphy, J,). 

Oujebat Ginning & Manufacturing Co. 
Ltd. V. Motilal Hjbabhai Spinning & 
Weaving Co., Ltd. 123 I.C. 481=53 Bom. 792= 
31 Bom. L.R. i310=A.I.R. 1930 Boro. 84. 

— S. 60 — Revocation on compensation. 

The Indian Easements Act is a complete and 

Belf-contained Code, and in view of the provisions 
of Cl. (6) of 8. 60, where a license has become 
Irrevocable, the Courts cannot allow a licensor to 
revoke the license, on condition of his making 
-compensation to the licensee for loss incurred by 
the revocation of the license. {Iqbal Ahmad, J.). 
Bhukhan Sing v. Jagabdeo Koeri. 

98 I.C. 814= A.I.R. 1927 All. 197. 

— S. 60 — Right to revoke. 

Partial execution. 

A license cannot be revoked even when part 
only of a work of a permanent character has been 
executed by the licensee ; A. I. B. 1924 Nag. 254, 

■ Rel. on. {Macnair, A.J.C.). GUMAN SinoH v. 
Pyaeelal. 117 I.C. 224= A.I.R. 1929 Nag. 141. 
Test— Limit. 

Where a licensee constructs permanent building 
on licensor’s site under implied license, the license 
is irrevocable as to building and licensee cannot be 
ojected. The irrevocability is restricted to the 
portion covered bv building. 8 All. 69, Rel. on. 
ASubhedar, A.J.C.i. Mt. MANBi v. KODU. 

113 I.C. 676= A.I.R. 1929 Nag. 269. 


EASEMENTS ACT (1882), S. 60— Right to re- 
voke. 

A license to use the land of another unless 

coupled with a transfer of the property is revoca- 
ble subject to the right of the licensee for damages 
if revoked contrary to the terms of any express or 
implied contract. A mere license is revocable at 
the will of the licensor unless it is coupled with a 
grant and in that case it will become a lease and 
would require compulsory registration. {Shadi 
Lai, C. J. and Tapp, J.), POHU RAm v. Mt. Tabo. 

120 I. C. 673=30 P.L.R. 746. 

Conditions. 

A mere license is revocable at the will of the 
licensor unless it is coupled with a grant, in which 
case it becomes a lease and requires compulsory 
registration. 16 Cal. 640, Rel. on. {Shadi Lai, C. J. 
and Tapp, J.). POHU RAM v. Mt. TABO. 

120 I.C. 673=30 P.L.R. 746. 

Test. 

Where on partition one of the brothers is allow- 
ed to take water from the well of the other 'out 
of brotherly affection ’ and ‘ not as a matter of 
right ' — it amounts to a license coupled with a 
transfer of property and irrevocable under 8. 60(a) 
of the Easements Act. {Shah and Fawcett, JJ.). 
JANABDAN MAHADEO V. RAMCHANDRA MAHADEO. 

101 I.C. 393=29 Bom.L.R. 312 = 
A.I.R. 1927 Bom. 240. 

Rule as to. 

A mere license is irrevocable when the licen- 
see, acting upon the license, has executed a work 
of a permanent character and incurred expenses 
in so doing. In oases falling within this rule, if 
the licensor desires to be able to revoke be must 
expressly reserve the right when he grants the 
license, or limit it as to duration. {Kinhhcde, Offg. 
A. J. C.). DAYABAM V. DEORAO. 94 I. C. 923= 

22 N. L. R. 162= A.I.R. 1926 Nag. 376. 

A license cannot be revoked, if the licensee 

acting upon the license has executed a work of a 
permanent character unless the license is shown to 
have been granted under restrictive conditions of 
the nature set up, no revocation can be allowed to 
the prejudice of the licensee by whom a permanent 
structure has been built. (Eanhaiya Lai, J.). 

amjad khan V. Shafiuddin Khan. 

76 I.C. 215=A.I.R. 1925 All. 203. 

Construction of a house by licensee acting 

on license makes license irrevocable. {Walsh, 
Ag. C.J. and Ryves, J.). KALLU SHAH v. RAHEBM 
Baesh. 84 I.C. 284=5 L.R.A. Civ. 532= 

A.I.R. 1924 All. 825. 

Transferees of one of the zemindars cannot 

sue oooupiers of certain plots as licensees for 
storing manure, etc., where the occupiers on the 
strength of the license had been in possession for 
12 years and had in pursuance of the licence erect- 
ed constructions of a permanent character. {Stuart, 
J.). NATHU V. TULSI Ram. 78 I.C. 316= 

5 L.R.A. ReY. 98 = A.I.R. 1924 All. 434. 

Transfer by licensor of ownership does not 

revoke license. {Prideaux, A.J.C.). VlTHALDAS 
MARWARI V. GOMA. 79 I.C. 173=20 N.L.R. 60= 

A.I.R. |1924 Nag. 254. 

Implied license to build. 

Acquiescence may be express or implied. In a 
large town (where ordinarily the malguzar permits 
persons who are not his tenants, to build on his 
abadi) the defendant started building a substantial 
house on a vacant site in the abadi. Soon after he 
started building, the malguzar's agent told the 
defendant not to build on that site. Defendant 
replied that he would go and see the malguzar and 
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BASEMENTS ACT (1882). S. 60— Work of perma- 
nent character. 

settle the matter with him. The agent reported 
the matter to the malgnzar who took no farther 
action until he filed his suit seven years later for 
-recovery of the land. 

Beld, that no inference was possible from the 
facts but that the plaintiff intentionally induced 
the defendant to believe that he might build on the 
cite without any interference by the plaintiff or 
any fear of the plaintiff ever attempting to evict 
liim and on the same terms as all the other holders 
of sites on the abadi and that the suit must be 
dismissed under S. 60 of the Easements Act. 
{Sallifax, AJ.C.). RaairatAN v. SHIODATTARAt. 

73 I.C. 137= A.I.R. 1921 Nag. 167. 
— S. 60— Work of permanent character. 

Test. 


Whether the building is a work of a permanent 
character depends on the nature of the building 
-and not on the intention of the persons occupying 
it. At the same time the fact that it has been 
occupied as a residential house for considerable 
-period is a fact which is to be taken into consider- 
ation in deciding whether it is a structure of a 
permanent character or not. {Daniels, J”.). 
FAQIBULLAH V. WALIKHAN. 97 I. C. 337= 

A. I. R. 1926 All. 7U. 

Kuchcha house. 

A kuchcha thatched house may be a work of a 
permanent character, where it has been used as a 
xesidenee for a good many years and there is no 
evidence to indicate that it is only a temporary 
atruoture. {Neave, J.). GAUBI SHANKAR v. Mithai. 

8i I. 0. 269=5 L. R. A. Cix. 900= 

ir AoLRe 1924 m 750, 

— Ifua huHdxng. 

A building which is meant for permanent 
xesidenee, though built with mud and oostiog only 
• fewrupees, is a building ofapermanenteharacter: 
S8 All. 741, Foil. {Mukerji, J.). TbipATHI ANAND 
X4ATH TBWABI V. JOKHU KUBMI. 113 I.C. 787. 
“ "“Daihoay sidings, 

A and B companies were managed by common 
agents. The agents acting on behalf of the com- 
panies applied to railway company to provide a 
pnya^ railway siding for the use of the companies 
r the railway company did. The rails leading 
to tue 4 company’s land passed through the B 
^mpany b land. The expenses incurred in laying 

company 

-oonWbuting its quota. Later on, the manage- 

separate agents. Disputes 
having arisen between the two companies. B oom- 
I«ny prevented the other company from using the 
railway line that passed through its land. A^m- 
-pany sued to obta^ a perpetualiniunotion restrain- 
iSlwa^Mne^”^ obstructing the use of the 

*5™ company executed work of 

incurred expenses in 
■ttie execution, the license could not be revoked 

S?™ 8. 60 (&). (afarfen, C. J. and Murphy J ) 
OUJBBAT GINNING OO. U. MOTILAL SPIKING OO 

81 Bom.L.R. 13ai=AJ.R. 1930 Bom. 7o! 
'^Kuchcha house. 

A Euohoha thatched house may be a work of a 
^manent character and the fact that the thatch 

“ot make it a 

72?* character. (Kanhaiya Lai, J ) 

•AMJAD KHAN t). SHAPTODDIN Khan. 

.0 781.0. 218*1.1.R. 1925 All. 208. 


EASTERN BENGAL AND ASSAM DISORDERLY 
MOOSES ACT (1907), S. 2— Scope of power. 

Kuchcha house. 

Even the construction of a kuchcha hut by 
the licensee may be treated as a work of permanent 
character; 28 All. 741 ; 29 All. 133; S.A. No. 500 of 
1917; A.I.R. 1924 Nag. 254 and A.I.R. 1925 All. 203, 
Ref. {Khinkhede, Offg. A. J. G.). DAYARAMo, 
Deorao. 99 I. C. 923=22 N.L.R. 162= 

A. I. R. 1926 Nag. 376. 

Kuchcha house. 


Buildings of mud walls and thatched roof 
built for the purpose of school and which were in 
existence and kept under tegular repair for about 
30 years were held to be a work of a permanent 
character. 28 All. 741, Foil. {King,!.). THAKUR- 
PRASAD V. J. THOMKINSON. 102 I.C. 26= 

1 L.G. 44=A.I.R. 1927 Oudh 206. 
— S. 61— Implied revocation. 

Remedy. 


An appropriation of the land licensed to any 
use inconsistent with the enjoyment of the license, 
works a revocation and the licensee may maintain 
an action for damages against the licensor fox 
breach of contract in unlawfully revoking it. 

Where the license was for valuable consi- 
deration, was accompanied by the giant of a profit 
a and was consequently a licence coupled 

with an interest, and where the grant entitled the 
licensee to the exclusive right to catch elephants 
within the defined tracts and for the specified period 
but owing to accidental and departmental fires of 
the Forest Department the licensee was hindered 
in his operation, 

Held, it does not follow as a matter of course that 
the licensee would he entitled to exclusive occu- 
pation of the entire territory during such time. It 
is impossible to award the licensee damages when 
the licensee fails as well from uncertainty of cause 
of damages as from uuoertaiuty of extent of dama- 
ges. {Mookerjee and Chotzner, dj.). Frederick 

Thomas Kingsley u. The Secretary op state 

72 I.C. 270=36 C. L.J. 271= A.I.R. 1923 Cal. 99. 




Right to damages. 




— -Where the licence was for valuable con- 
sideration, was accompanied by the grant of a 
profit a prendre and was consequently a lioenoe 
coupled with an interest and where the grant en- 
titled the licensee to the exclusive right to catch 
elephants within the defined tracts and for the 
specified period but owing to accidental and 
departmental fires of the Forest Department the 
lioensee was hindered in his operation, 

j? Qot follow as a matter o! oouise 
that the licensee would be entitled to exclusive 
occupation of the entire territory daring such time. 
It 18 impossible to award the lioensee damages 
when the licensee fails as well from uncertainty of 
cause of damages when the licensee damages 
when the licensee fails as well from 
uncertainty of damages as from uncertainty oi 
^tent of damages. [Mookerjee and Chotmer, JJ.), 

Frederick THOMAS Kingsley v. The SBORi 
TAEy op STATE. 721.0.270= 

36 O.L.J. 271=1.1. R. 1923 Cal. 99. 

® ASSAM DISORDERLY 

HOUSES lOT (2 B. B. ft A. of 1907). 

— 8. 2 — Scope of povev. 

detly Houbob Act the owner or occupier of disorder- 
ly houses may be ordered to disoontlaae the ase ol 
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EASTERN BENGAL AND ASSAM DISORDERLY 
HOUSES ACT (1907) — S. 3— Procedure. 

a house as a disorderly house but not to vacate it. 
An order imposing daily fine on prostitutes for 
non-compliance with an order to vacate their 
houses is therefore not competent under Ss. 2 and 3 
and is t?ires. (Cuvixng, J.). KUSAM Bais- 
TAMi V. Emperor. A.I.R. 1930 Cal. 633. 

— S. 3 — Procedure. 

Proceedings under S. 3 of the Act. (2 E. B. 

and A. of 1907) are not governed by Cr. P. Code. 
It is not necessary for the Magistrate to act only 
on legal evidence and he need not administer oath. 
But before passing an order he must satisfy himself 
that the bouse is used as described in S. 2, Cls. (a), 
(b) or (c) and he may do this in anv way that does 
not violate the ordinary rules of fairness and pro- 
priety. but before he can pass an order under S. 3 
he must not only be satisfied that the houses are 
used as brothels but he must further find an addi- 
tional fact to bring it within the provisions of 
Ol8.(a), (b) or (c).\Vhen the cases of a large number 
of houses are jointly considered, though it is not 
necessary to draw up separate proceedings and 
hold separate enquiries, yet in deciding the ques- 
tion whether annoyance was caused, the Magistrate 
should apply his mind to the case of each bouse 
separately. {Newbould and B. B. Ghose, JJ.), 
Rama Pada v. basanta Baishnari. 

91 I.C. 881=30 C.W.N. 91 = 
27 Cr-. L. J. 14S = A.I.R. 1926 Cal. 307. 

EAST INDIA COMPANY. 

See (1) Gott. of India Act. 

(2) Secretary OF State. 

(3) TORT. 

EAYES. 

See Easement. 

ECCLESIASTICAL LAW. 

See CLERGY Discipline act. 

EDUCATION, EXPENSES OF. 

See Hindu Law— Joint Family. 

EJECTMENT. 

See also (1) LANDLORD AND TENANT. 

(2) LIM. ACT, Arts. 142 & 144. 

—Burden of proof — {See also EVIDENCE ACT 
Ss. 101 AND 103.) 

Damages and rent. 

Joinder of parties. 

Jus tertii. 

Bight to eject. 

Title and possession. 

Miscellaneous. 

— Burden of proof. 

Resumption — Untoillingness or inability to 

serve to be proved. 

In the absence of a notice to quit the land before 
the suit for ejectment for not rendering service 
was commenced, 

Resumption could not be ordered unless and 
until it was clearly shown that the defendant was 
unwilling or incapable of doing the service requir- 
ed. 22 Cal. fi38. Ref. {Fazl AH and Oiatterji, JJ.). 
NiEMAL Kumar v. Surjan dusadh. 

A I R. 1929 Pat. 433. 

■ —A person suing in ejectment must establish 
his title. {Greaves and B.B. Ghose, JJ.). NEPAL- 
DAS V. PROBHAS CHANDRA. 90 I.C. 499 = 

42 C. L. J. 221 = 30 C. W. N. 397= 

A.I.R. 1928 Cal. 460. 

Proof of title — Plea of tenancy— Onus on 

defendant. 


25G; 

EJECTMENT— Burden of proof. 

In a suit for declaration of title and possession 
where plaintiffs establish their title to the land it 
is the duty of the defendant who sets up tenancy 
from one of the co-sharers to establish such a 
tenancy. If one of the plaintiffs is a purchaser 
from that co-sharer, defendant should show that 
the nature of the tenancy was such that it was 
binding upon the purchaser. Again, in order to- 
make that lease binding against all the co sharers 
it is the duty of the defendant to establish satis- 
factorily that there was a partition between the 
co-sharers, before the alleged lease to himself 
under which his lessor obtained a complete title 
to deal with the land by way of a lease. If the 
defendant is successful in establishing a tenancy 
which would be binding against the plaintiff, the 
plaintiff would still be entitled to a decree declar- 
ing his title to the property and the liability of 
the defendant to pay rent to the plaintiff. (Grea- 
ves and Chakravarti/. JJ.). Anu Biswas V Gopal 
Sheikh. 87 I.C. 642=A I.R. 1926 Cal. 442. 

Plaintiff must prove not only title but also 

possession within 12 years. {Dawson- Miller, C. J. 
and Foster, J.). KiRAT SiNQH v. SHEORATAH 
Singh. 96 I. C. 551 (Pat ). 

Suit for possession— Proof of title. 

Where plaintiff sued to recover immovable pro- 
perty on the ground that it formed part of the in- 
heritance to which she succeeded. 

Held , that as the defendants, though without 
title were in possession, the plaintiff could only 
recover that possession by establishing her own, 
title as against them. (Str Lawrence Jenkins, J.). 
HASHMAT ALI V. MT. NASTB-DN NISSA. 

88 I.C. 114=30 C. W. N. 196 = 26 P.L R. 192= 

52 I A. 172=6 Lah. 117=A.I.R. 1925 P C. 99. 

In a suit framed in ejectment, the plaintiffs 

must rely upon the strength of their own title 
and cannot succeed unless they prove that the 
legal title to the premises is vested in them, and 
that they have been in possession of the premises- 
and have been ousted therefrom within 12 years 
before the suit was filed. (Page, J.). Adminis- 
trator-General op Bengal v. Bal Kissen' 
MISSER. 84 I.C. 91 = 51 Cal. 953= 

A.I.R 1925 Cal. 140. 

Where a suit is one substantially in eject-. 

ment the plaintiff is bound to establish the title, 
on which he claims properties. (Spender, OJfg. C. 7*. 
and Srinivasa Iyengar, J.). Rangappa NAYAK- 
KAR V. RaNGASWAMI NAYAKKAR. 88 I.C. 249 = ' 
1925 M.W.N. 232=A. I. R. 1925 Mad. 1003.' 

Pattadar — Onus to prove title in grantor. 

Jlerely because Government have issued a Patta 
to somebody, there is no presumption that Govern- 
ment are entitled to the land of which they pur- 
ported to make a grant, and it is always for the 
grantee to make out that the grantor, Government- 
in this case, has any title. Unless the title of the 
Government at the time the grant was made is 
made out, the grantee cannot maintain a suit in 
ejectment against persons who wore in possession 
at the time of the grant. {Ramesam, J.). ADI- 
NARAYANA V. K. VENKATASUBBAYYA. 

87 I. G. 46= A. 1. R. 1925 Had. 752= 

48 H.L.J. 411. 

Suit by a co-own^ — Onus to show unrestricted' 

authority to eject. 

When a lease is granted by one oo-owndr the 
other cannot maintain a suit for the ejectment of 
the lessee from the whole of the premises. In a 
suit by one oo-owner for ejeotmont of a trespasser 
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BJECTMENT— Burden of Proof. 

from the whole of the premises the burden of proof 
lies on him to show that he had unrestricted 
authority to eject him on the date of the smt. 
The mere fact that at some point of time in the 
naet he had such authority is not sufficient to show 
that he continued to be clothed with that authority 
ot the date of the suit so as to be entitled by 
self to requite the defendant to clear out of the 
entire premises notwithstanding the fact that the 
other co.ownerhas manifested his intention to the 
contrary by granting him a fresh ® 

entire properties. (Kinlchede. A. J. C.).^ 

V. SADABHEO. 82 I.C. 1041 = A.I-R. 1925 Nag- 175. 

PUa of tenancit^F<iilui'6~Onu$ on defendant. 

Where in an action for ejectment the defendant 
pleadstenancy by contract but fails to prove the 
same, the onus is upon the defendants to show 
some title which will either eictinguish or diminish 
the extent oi the plairtifi’s title. If the defen- 
dants fail> then the plaintiflf is entitled to a decree. 
{MullicJt and Buchnill, JJ.). SIR Rameshwab 
S iNGHv. RiT lal Singh. 86 I.C. 77i- 

3 Pat. L. R. 50=^6 P.L.T. 514=^ 
A. I. R. 192$ Pat. 739. 

-The plaintifi in a suit for ejectment must 


make out both that he had title to the land in suit 
and that ho was in possession within twelve years 
of the date when the suit was instituted and if he 
fails to prove his possession then notwithstanding 
his title, it being admitted that the defendant is 
in possession at the date of the suit, his suit must 
fail. (Dawstjn Miller, C. J. and Mullick, J.). Ram- 
NATH SARANJI V. GOBADHAN PANBBY. 

81 I.C. .669=3 Pat. 258=6 P.L.T. 188= 
^ . . A. I. R. 1924 Pat. 629. 

^ Plea of adverse possession — Onus on defendant. 

In an action for ejectment if the defendants 
plead adverse possession the onus is upon them 
and they must show what was the date from which 
such possession hegaa to ran. In such a case the 
plaintiff’s suit cannot be dismissed till the precise 
title acQuiied by adverse possession has been deter* 

mined. (HttUtcftdnd'Buofeiitll, SRI Bamesh* 
WAR SINGH V. Bit Lal Singh. - 86 I.O. 771= 

3 Pat. L.R. 50=6 P.L.T. 614= 
A. I. R. 1925 Pat. 739. 

■ •PlaUnli^’a failure in prior proceedings. 

Where pUintiS failed in . Criminal Procedure 
Code, S. 146, proceedings to prove possession 
and also in survey proceedings the onus thus lay 
heavily bn the plaintiffs to^showthat the defen- 
dant was nbt in possession of the properties by 
virtue of the title-fie.aUeged In the previous pro- 
Medings.^ (¥»*.{ , INBRAJIT v. AMAB 

SINQH. *»I.0.747= 2i A. L.I. 5l4= 



A.I.R. 1923 P.d. 128=43 M. L. J. S78. 
'Suit on title. 


^ M • 

It is for the plaintiff in a suit to establish his 
title to the land and if he has failed to do so, the 
failure of defendant to establieh his title eannot 
affect • the position. {Greavetand Panton, JJ ) 
U. ABBtiL AZIZS. AhIB ALI.* ; 07 l.(j, 149*4' 

A.I.R. 1923 Oal. 168. 
- — —Jsi a suit for ejectment it is incumbent upon 
the 'plaintiffs not only to prove theiif title btit also 
that'ttey have been in possession within tWelve 
the date the suiti -^fDds and Rtiliohnt 

D. D. VOL. Ill— 17 & 18 


EJECTMENT— Damages and rent. 

Sahay, JJ.) ChattRAPAT PrATAB 

SAHAi V. C. G. LEES. 72 I.C. 649=1 P.L^. 322= 

4 P.L.T. 487=A.I.R. 1923 Pat. 558. 

K plaintifi can succeed only on the strength 

of his own title and not on the weakness of a 
defendant’s title. {Abdul Baoof andEarrison, JJ.). 
DUBGA DEVIV. SHlB DEVI. 4 L. L.J. 173= 

A.I.R. 1922 Lab. 83. 
Plaintiffs in a suit for ejectment are under 

an obligation to establish their title to the relief 

which they seek in the suit, i.e., they must estab- 
lish their right that they are entitled to turn the 
defendants out of the actual possession of the plots 
in question. (Wazir Hasan, A.J.C.). LlAQAT 
HDSAiN V. NarotajiI Das. 65 I.C. 780= 

8 O.L.J. 616 = A,I.R. 1921 Oadh 254. 

Per Full Bench (Jioala Prasad. J., dissenting).— 
The plaintiff in a suit for ejectment must prove not 
only his antecedent title but also his possession 
within 12 years of the suit. In the absence of any 
credible evidence on either side as to possession the 
plaintifi must fall and the presumption arising 
from title cannot be called in aid to give weight to 
evidence unworthy of credit any more than if no 
evidence at all had been given, and the plaintifi 
cannot succeed merely by proving a title and 
possession at some antecedent period. S. A. 728-of 
1917 and 4 P. L. J. 463, Overruled. (Dawson Miller, 
C.J., Jwala Prasad, Das, Adamiand Bucknill, JJ.). 
Shiva Prasad Singh v. Hiba Singh, 62 I.C. 1= 
2 P.L.T. 487=1921 P.H C.C. 305=6 P.L.J. 478= 

A.I.R. 1921 Pat. 237 (P.B.). 

Dispossessor's onus. 

Where a person in possession of a property is 
dispossessed by another the onus is on the latter to 
show that he had better title than the former. 
2P.L.J. 61, Bef. (Jwala Prasad, A.G.J. and Das, J.). 
AWADH BIHARI DIKSHIT V. JiTU SAHU. 

64 I.C. 243 (Pat.). 

— Damages and rent. 

■ Decree for mesne profits — Condifiotis. 

A decree for mesne profits can only be made 
against the trespasser in a suit for ejectment if 
ejectment is decreed. If on an appeal against the 
decree for ejectment that decree is set aside, there 
cannot possibly be a decree for mesne profits. If, 
during the pendency of the appeal against the 
decree for ejectment, a decree for mesne profits has 
been made, that decree should be considered as a 
decree dependent upon the original decree for 
ejectment, and if that decree is set aside the 
subsequent decree awarding mesne profits on the 
basis that the plaintifi has obtained a decree for 
ejectment must fall ; and the same should he the 
result if the two decrees are passed simultaneously. 
(B. B. Ohose and Bose, JJ.). BaOLA Nath 
majtjmdar V. Nayeb Khan. 114 I.C. 154= 

48 G.L.J. 387 = A.I.R. 1929 Cal. 91. 

• — ^ — Alternative plea for use and occupation. 

In a suit for ejectment where plaintiff fails to 
prove the contract of tenancy, he is not precluded 
from urging his alternative claim for damages for 
use and occupation. (B.B. Ohose andOraham, JJ.). 
Samittlla V. Nil Hamdd. 97 1. 0. 564a 

A. I. R. 1927 Oal. 13. 

Building by trespasser-~No damages. 

The ^hoiple pf English Law guicguCd plantaiur 
solo solo cedit applies to India, but does not apply 
either to lessees or to trespassers. 

' Where therefore a trespasser erects a buildingon 
another's land without a bona fide belief as to the 
Itod belonging to him, the trespasser; 6n being 
evltitod by the owner, cannot receive compensate 
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EJECTMENT— Damages and rent. 

for the building, but is entitled only to remove it; 
aPat.LJ. 600; il All. 496 and 20 Bom. 298. Foil 
{Harrison and Dalip Singh, JJ.). CHANAN DIN v. 
Mt. Jaban. 97 I. G. 394= 

A. I. R. 1926 Lah. 694. 

Pending ejectment suit — Right to rent. 

It is established as a general principle that the 
right to demand the rent which falls due during 
the pendency of a suit for ejectment is not in sus- 
pense during the pendency of the litigation. The 
cases in 12 M.I.A. 244 (P.C.) and 30 Cal. 1033 
(P.C.) are exceptions to the general rule. {New- 
bould and Panton, JJ.). NagENDRA Nath v. 
Sadhu Ram. 48 Cal. 65 = 25 C.W.N. 954 = 

A. I. R. 1921 Cal. 525. 

’Distinction. 

Where the defendant has been in possession of 
a garden in assertion of a hostile title a suit by 
the alleged owner of the garden for damages for 
appropriation of fruits cannot be maintained. But 
the plaintifi, if he is in time, may bring a suit 
either for recovery of possession or recovery of rent, 
as the case may be. (iT’.R. Chatterjea and Pearson, 
JJ.). HARiHAR Das V. Krishnadhan Ghosh. 

62 I. C. 635 (Cal ). 

— Joinder of parties. 

Co-trespassers. 

Co-trespassers are necessary parties. A decree 
against defendants in the absence of other neces- 
sary defendants illegal. A.I.R. 1928 Cal. 138, Foil. 
{Mukerji and MuUich, JJ.). MOKSHDD MONDAL v. 
KHEDU MONDAL. 33 C.W.N. 742= 

A. I. R. 1929 Cal. 669. 

-Principle regarding. 

The principles governing the rule of joinder of 
defendants in an action for ejectment are mainly 
two ; first, if any of the persons in possession is 
left out, he remains in possession as not being 
afieoted by the decree, and the decree as one in 
ejectment and for possession becomes infructuous 
besause the persons ejected as being bound by the 
decree can always come in under the person who 
remains in possession ; and second, there is a cer- 
tain amount of risk involved in not making the 
persons in actual possession defendants, for, in 
execution of the decree, persons may happen to be 
turned out who may then bring actions against the 
plaintiS for wrongful dispossession, not being 
bound by the decree. Deo d. Williamson v. Roe, 
10 Moore 493; Deo d. Lord Darlington v. Cock, 
(1825) 4 B. and C. 259 ; Deo d. Turner v. Oee, (1841) 
9Dowl. 612; Glen ■?. Herring, (1905) 1 K. B. 152 
and Minet v. Johnson, (1890) 63 L. T. 507, Expl. 
{Mukerji and Mitter, JJ.). AruNADOYA CHAKRA- 
BARTY V. MAHAMMAD ALI. 108 I.C. 261 = 

46 C.L.J. 433= A.I.R. 192B Cal. 138. 

Persons in possession. 

The rule that all persons in actual possession 
should be joined as parties has been firmly estab- 
lished and the principle that a suit will not be 
entertained where no effective decree can be passed 
in it is well recognised. 31 Bom. 250 ; 62 I. C. 714; 
A.I.R. 1923 Cal. 289; A. I. R, 1927 Cal. 238 and 
A. I. R. 1921 Cal. 622, Rel on. {Mukerji and 
Mitter. JJ.). ARUNADOYA CHAKRABABTI V. 
MAHAMMAD ALI. 106 I.C. 261 = 46 C.L.J. 433= 

A.I.R. 1928 Cal. 138. 

OmtSJtor. not fatal. 

Mere non-j-ivndot c£ a party in an ejectment suit 
is not fatal to ;.hs trial of the case. {Cuming and 
Chahravarti, JJ.). BAIKDNTHA NATH o. SHAIKH 
HABI. 92 LG. 899= A.I.R. 1926 Oal. 592. 


^69 

ejectment— R ight to eject. 

Person from whom party in actual pos- 

sessiou claims to hold is not a necessary party to a 
suitio ejectment. 21 Bom. 229, Foil (Das and 
Adami, JJ.). BHAGWATI KOER v. JAGDOM SahAY. 
62 I.C. 933=2 P.L.T. 471 = 6 P. L. J. 604= 

A.I.R. 1921 Pat. 260. 

— Jus tertii. 

Good plea in defence. 

The defendant is entitled in a suit for ejectment 
to plead the title of a third party and to show that 
the plaintiff is not entitled to the interest he 
claims. {Greaves and B. B. Ghose, JJ.), GOUR 

Chandra Das e. Subashini dasi. 

90 I. C. 523=42 C.L.J. 200=30 C. W. N. 39= 

A. I. R. 1926 Cal. 240. 

Failure.to prove. 

Where the plaintiff in an ejectment suit claims 
by assignment from a certain person and the defen- 
dant pleads that the plaintiff’s assignor was not 
entitled to the prop‘rty but that a third person was 
preferentially entitled but the defendant fails to 
prove his pleading, the plaintiff is entitled to 
decree. (Ifr. Ameer Ali). Mahabir Prasad v. 
Jamuna Singh. 92 I. C. 31= 

1925 M.W.N. 738=23 M.L.W. 75= 
A. I. R. 1925 P. C. 234. 

When avails. 

A plea of Jus tertii is no defence, unless the 
defendant can show that the act complained of 
was done by the authority of the owner. The plea 
of jus tertii cannot avail the defendant when the 
alleged true owner is impleaded as a party and 
admits the plaintiff’s title to it. {Bamesam, J.). 
GANGAYYA V. Satyanarayana. 

91 I. C. 503=22 M. L. W. 120 = 
A. I. R. 1923 Mad. 1021. 

Onus on defendant. 

Where a defence otjus tertii is set up, it is for 
the defendants to establish that the persons, in 
whom they allege the right to the plots to exist, 
have a title superior to that of the plaintiff. 
{Lindsay, J. C. and WazW Hasan, A.J.C.). SECY. 
OF State t>. Md. Qasim. 61 I.C. 871= 

24 0 C. 77 = 8 O.L.J. 160= A.I.R. 1921 Oadb 88. 
— Right to eject. 

Co-sharer. 

Where a person who is entitled to a lesser share 
in a land, brings a suit for ejecting a trespasser, 
he cannot get a decree for possession of the whole 
of the land, but is entitled to recover possession 
only to the extent of his share, although he can 
retain possession of the whole of the joint property 
as against a trespasser. 12 All. 51 (P. G.), 
and Doe Hellyer v. Zing, 6 Ex. 791, Foil {Mitter ^ 
J.). Nareshchandra V. Hayder Sheikh. 

115 I.C. 180=49 C.L.J. 83=A.I.R. 1929 Cal. 28. 
Different titles. 

Patkar, J. — If a landlord brings a suit for posses- 
sion on a rent-note and fails to recover possession 
on the ground that the rent-note is not proved, he 
is entitled to bring a suit for ejectment on his title 
as owner and on the allegation of a different legal 
relation between him and the defendants arising 
out of holding the lands and paying the rent in 
respect of them to the plaintiffs. 8 Bom. 174 (F. 
B.), Foil {Patkar and Baker, JJ.). BALRAM 
GDLABCHAND MARVADI V. JIGAN JAD PATIL. 

114 I. C. 269=30 Bom. L.R. 1583. 
One of eo-ovmers. 

One of several co-owners can sue trespasser for 
ejectment without joining the other oo-ownera as 
parties to the action. {Prideaux, A. J. 0.). ADLl 
Saheb V. Yasin Khan. 113 l.G. 886 (Nag.). 
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ejectment— R ight to eject. 

A Criminal complaint against landlord by 

tenant doos not render him 
(Gokaran Nath 

TiA^cTT 9l 1. C- lOSS— 13 0- J- 194 

^ I I P 1926 Oadh 265. 


^o-sharer. 


On© CO- sharer can sue a trespasser m ejectment 
on behalf of himself and his other co-sharers. 
(Dalai, J. C.). HARIHar BAKHSH SING v. 
MOHAMMAD USMAN KHAN. 90 I. C. 804* 

A-I.R. 1926 Oudh 144. 


^ Benamidar. 

Per Phillips and Venhatasubba Rao, JJ. — (In the 
Order of Reference). A benamidarz&n bring a suit for 
ejectment although he is not the real owner. The 
rule applies whether the transaction is supported 
by consideration or it is only a transfer by the 
owner to a benamidar which was not really intend- 
ed to effect a transfer. 46 C. 566 (P.O.), Foil. 
(Coutts-Tr otter, C.J.,Ramesam and Wallace, JJ.). 
<tOVINDA NAIDU V. CHENGAIiBOYA MODALI. 

83 I.C. 74*35 M.L.T. 29*1924 M.W.N. 733* 
47 Mad. 896=A. I. R. 1925 Mad. 22 * 

47 M. L. J. 415 (F.B.). 

-'Alteration of premises. 

Where the original possession was permissive 
subsequent alterations of the premises cannot give 
vise to cause of action. 18 A.L.J. 781, Foil. (Piggott, 
J.). Udal V. Ch. Gulab Rai. 78 I.C. 813* 

A.I.R. 1924 All. 727. 
. A landlord who has a mere right of reversion 
expectant on the determination of the tenancy and 
who has not as against his tenant the right to end 
4he tenancy cannot maintain ejectment against a 
third person merely because that third person has 
no title in himself. (Rankin and M. N. Mukherji, 
JJ.). RoMBSH Chandra V. daiba CBABAH. 

78 I.C. 497*28 C.W.N. 602* 
39 C.L.J. 356* A.I.R. 1924 Gal. 900. 

’ 'Evidence — Ejectment— Quantum of proof— 

Goxa lands. 

- The nature and quality of the proof required to 
-satisfy the burden cast upon a plaintifi may vary in 
different classes of cases. In the case of gcrra lands, 
that is to say, lands not brought under regular 
cultivation but which are &om time to time, once 
in four or five years, subject to cultivation of cer- 
tain olasses of crops the evidence, which might be 
adduced by either party of acts of user is not such 
as one might expect would be forthcoming in cases 
•of lands under regular cultivation and should not 
•therefore be rejected on that account. (Dawson- 
WJXer, C.J . and lAullick, J.). Ramnath SABANJI 
V. GOBADHAH PANDBY. 81 I.C. 669= 

3 Pat. 288=6 P.L.T. 185=A.I.R. 1924 Pat. 629. 
——When common land was partitioned aooord- 
ing to Thullas, the land in suit was allotted to 
TPhuUa Surta and the other plot to Thulla Kanoa. 
The plaintiffs were in possession (cultivating) of 
latter plot though fhey were the proprietors of 
ThuUaSurta, and the defendants were similarly in 
possession of the land in suit, for the sake of con- 
venience of enjoyment, 

. Held, the arrangement was only for mutual con- 
v^enoe and the plaintiffs will not be barred 
wreby from getting possession of the land in suit 
frem defendants. (Broadway, J.), Mughala v 
Abhe Ram. 79 I. C. 494=4 P.W.R. 1923= 

. .fv ■ A.I.B. 1923 Lah. 172. 

~77r^lieuorcan sue tre^asser. 

igno^ open to a defendant who is sued as tres- 
ejectment by landlord and^ who does not 
^UgfliB^E^thetiensQt, to plead thaktho tenant has 


EJECTMENT— Title and Possession. 


not abandoned the holding. (Batten, J. 0.). DBBU- 
BAM V. PBAHLAD PRASAD. 69 I. C. 539 = 

A.I.R. 1923 Nag. 79. 

■ Wherea plaintiff had not abandoned the land 
and had no intention of abandoning the land, he 
has a right to sue in ejectment, persons who had 
entered into unlawful possession. (Lentaigne, J.). 
(MAUNG) PEINt). (MAUNG) PO MAUNG. 

79 I. C.817=2Bur. L.J. 15 = A.I.R. 1923 Rang. 138. 

— Title and possession. 

Tenancy — Title — Relevancy. 

In a suit for ejectment of tenant hy a landlord 
question of title can only be gone into for the pur- 
pose of determining the main question in the suit 
about the relationship between the landlord and 
the tenant. (Suhrawardy and Jack, JJ.). GOVIND 
KUMAR Sen V. Mohini Mohan Sen. 

33 C.W.N 769 = 57 Cal. 349=A.I.R. 1930 Cal. 42. 
Relative vahte. 

Possession is prima facie proof of title ; and it 
is well established that previous possession is a 
good foundation for a suit in ejectment, although 
the plaintiff who instituted the suit may not be 
able to establish any tiile in himself, provided 
that the defendant does not establish a better 
title to the disputed property : 6 Bom. 215, Foil * 
25 Bom. 287 ; 12 W.R. 164 ; A.I.R. 1927 Pat. 1, Ref •' 
20 C.W.N. 773, Not foil. {Das and Ross, JJ )\ 
Ranjit Singh v. Jhori Singh. 119 I.C. 906= 
8 Pat. 351 = 11 P.Ii.T. 34*A.I.R. 1929 Pat. 601. 
English law applies to India. 

The principle of the English Law to the effect 
that possession is a good title against all but the 
trnc owner and entitles the possessor to maintain 
an action for ejectment against any other person 
than such owner who dispossesses him has been 
adopted in India. (Shadi Lai, C.J. and Coldstream 
J.). Labh Singh v. Ahmad Shah. 97 i.c. 369s 

A.I.R. 1927 Lah. 11. 

Tenancy and adverse possession— Both are 


open. 

In a suit for possession of land a mere assertion 
of tenancy does not deprive the tenant from plead- 
ing limitation. It is open to the tenant in the first 
place to plead that the lands were comprised in hia 
tenancy and in the second place to assert that if the 
tenancy was not established as he had held pos- 
session for more than 12 years the right of the plain- 
tiffs to recover possession was extinguished by the 
law of limitation : 8 C.L.J. 657 and 21 W R 70 
Bel. on. (Suhrawardy and Duval, JJ.). CflHAUcuD- 
DiN V. Ram Nabayan. 90 i.c. 617= 

A.I.R. 1926 Cal. 364 

Although the plaintiff in an ejectment suit 

has failed to establish a case of letting, he is 
entitled to a decree on the basis of the title unless' 
defendant can show a better title. 25 All 498 n.T^A 
25 All. 256. Ref. (Aston, A.J.C.). Mulibai “ 
VASSIBAI. 97 I C, 248 = A.I.R. 1928 Sind 98! 
——A person ousted from possession by another 
having absolutely no title is entitled to ejeob the 
latter however defective the plaintiff’s title mav 
be. (Hallifax, A.J.C.). MAROTI v. Sitaraai 

78I.C.722*A.I.R.1928 NaA.3t 

——Mere peaceful possession without title 
sufficient for ejecting trespasser \yho dispossessed 
plaintiff. (i)amson Miller, C,J. and MuUick J \ 

Akal Ahir V . Baijnath Das. 78 l.o. 2*28=^ 

—Suit for. «« 709.; 

• k pUlatifI in a suit foi possesaionagaulat do- 

. fendant IS bound to sucoeed if he is -able^tJr c^^L 
..ahotlnr, titlo in:hima,lf , than , the detod’a^T 
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EJECTMENT— Miscellaneoas. ELECTION— Nomination Papers. 


{Dawson Miller, C.J. and Mullick, J.). (SHEIKH) 

abdub R.\hmani'. Sheikh Wali Mohamad. 
68 I.C. 601 = 1922 P. H. C.C. 313=2 Pat. 75= 
i P. L. T. 267=A.I.R. 1923 Pat. 72. 

—Miscellaneous. 

Suit for possession — Declaration of title un- 
necessary. 

The iostitution of a suit for possession is suffi- 
cient to shovi’ the plaintifi’s election to treat the 
alienation as a nullity and therefore a separate 
suit is unnecessary and even a separate suit for a 
declaration is inoperative ; this rule applies even 
if the ejectment is sought in a revenue Court. (34 
Cal. 329 : 37 All. 254, Foil. {Walsh, A.C.J. and 
Sulaiman. J.). MT. R.AJROOP KUAB v. KANDHTA. 

82 I.C. 238=22 A L J. 846 = 47 All. 2= 

A. I. R. 1924 All. 785. 

to eject. 

The fact that defendant-s in ejectment suits are en- 
tered in the Record-of*Rights as occupancy tenants 
is not a sufficient reason for so’ding that the 
decrees in these suits were without jurisdiction or 
were wrong in law. (Ross, J.). TufaNI Lal v. ^IT. 
BiBI UM.ATUL RaSOOL. 5 P.L.T. 535= 

1924 P. H.C.C. 244= A. I. R. 1924 Pat. 765. 

Evidence and probabilities. 

It is only in cases where there is no evidence of the 
plaintiff as to dispossession, or. where the evidence 
is valueless, that the plaintiff fails to make out his 
case by merely proving that ho had au antecedent 
title and possession and it must not be considered 
tbat.^merely because where evidence was given by 
both sides and the learned Judge who had to deter- 
mine the case, had a difficulty upon that evi- 
dence or eveu considered that evidence not 
altogether satisfactory, he was not entitled to give 
weight to the probabilities of the case or to any 
pre.sumptions which might properly arise from the 
fact that the plaintiff had previously been in pos- 
session and had title. Slcrely because the Judge 
has some difficulty in arriving at a conclusion upon 
the evidence or that he does not consider the evid- 
ence altogether satisfactory, he is thereby not pre- 
cluded from looking either at the probabilities of 
the case as disclosed by other parts of the evidence 
or from the presumption which might arise from 
the plaintiff’s title. {Dawson Miller. C. J. and 
Mullick, <7.). TIAN SAHU v. MULCHAND SAHU. 

67 I.C. 631 = 2 Pat. 1 = 3 Pat. L.T. 460= 

A.I.R. 1922 Pat. 432. 

- Findings. 

In an ejectment suit, the Court must come to a 
finding as to the nature of tenancy and also whether 
the tenancy so found has been putan end to, on the 
date of suit. {Sadasiva Aiyar and Kapier, JJ.). 
ITTIKA^’ V. GOVINDAN NAMBUDBI. 62 I.C. 390= 

13 M. L. W. 397. 

EJU8DEM GENERIS. 

See iNTEBPRETAiTION OF STATUTES. 

ELECTION. 

See also fl) SUCCESSION ACT, Ss. 167—177. 

(2) T. P. act, S. 35. 

(3) Will. 

—Breach of rules. 

The mere breach of a rule, however, whether 
mandatory or directory will not invalidate an 
election unless the result of the election has been 
materially affected by such breach. {Wallace, J.). 
AHMAD THAMBI V. BA8AVA. 

72 I. C. 902 = 16 M. L. W. 898 = 
1922 M. W. N. 813=46 Mad. 123= 
A.I.B. 1923 Had. 254=44 H.L.J. 69. 


— Canvassing. 

Is not a right. 

A right to canvass for or against a candidate 
cannot be regarded as a special right of a voter 
and much less as part of the franchise of a voter. 
If indeed it be a right, it is a right which a voter 
enjoys perh.aps with thousands of others who are 
non-voters and it is impossible to recognize or give 
effect to any such right in law. (Snnu'asa Iyengar, 

J.). Ekambaba Naickeri;. Commr. of Madras 
Corporation. 99 i. c. 18= 

1926 M W.N. 842=A. I.R. 1927 Mad- 22. 

I — Change of place and time. 

Mere change of place and time of meeting 

where an election is to t.ake place does not vitiate 
the election when no voter is misled or prevented in 
any way from voting. {Cuming and Chakravarti, 
JJ.). Dw.^bkanath Dutta V. Chandra Mohan 
Roy. 91 I.C. 642= A. I. R. 1926 Gal. 665. 

—Duty of Polling officer. 

All that the Polling Officer has to see when 

the voter presents himself to him is whether the 
name of the voter is on the roll. He need not wait to 
the end of the day in respect of every vote in order 
to see if any one else of the same name appears 
and claims that he is the voter on the Roll. [Wal- 
lace, J.). Mamundi KONAB V. Shamshuddin 
Sahib. 90 I.C. 771 = 22 M. L. W 507= 

A I R. 1925 Mad. 1207=49 M. L. J. 381, 
— Electoral roll. 

Old roll continuing till new roll takes effect. 

The effect of S. 51 (4) of the Madras Local Boards • 
Act. 1920. is that an electoral roll once prepared 
continues in time till a fresh roll comes into effect. 
Elections held under a six years old roll upheld. 
(Ramesam, J.). VenkATARAMA AYYAB v. Kup- 
PUSWAMI Ayyangar. 1930 M. W. N. 676. 

—Fresh election. 

Where the election to one of the seats in a con- 
stituency is set aside, it is desirable that the Courb 
should set aside the election for the whole consti- 
tuency and order a fresh election. [Suhratvardy 
and Costello, JJ.). RATHIS CHANDRA MUNSHI v. 
Amulya Charan Ghatak. 34 C.W.N. 741, 

— Injunction. 

■ When to be granted. 

It is impossible to lay down an exhaustive 
rule hut generally speaking injunctions should be 
confined to preserving the status an/e, to pre* 
venting irremediable damage or loss to the property 
in the suit, or to averting substantial injury. No 
such conditions arise where the Court is moved 
not to re-instate the unseated Councillor, hut to 
unseat the Councillor declared elected in his stead, 
and thus create a vacancy in the Municipal Council' 
pending a civil litigation in respect of that matter ; 
in such case there is no ground for interference. 
{Jackson, J.). GOPALA KRISHNA KONAR v. 

Vilanga Konar. 90 I.C. 819= 

A.I.R. 1926 Mad. 132. 

— Nomination papers. 

A voter can sign more than one nomination 

paper in favotir of the same candidate. 

In respect of a single vacancy to represent a con- 
stitutency on a Taluk Board, there wore three 
candidates for election, the plaintiff and defendant 2 
being two of them. After defendant 2 ’b nomina- 
tion paper was filed, three nomination papers pro- 
posing the plaintiff were filed. Out of these one 
was rejected as the proposer had also subscribed as 
seconder the earlier nomination paper of defendant 2. 
The second was rejected because the seconder - 
had as x>^opo8er suhsoribed the earlier nomination j 
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ELECTION— HominaUon PapePB. 

paper of defendant 2. The third was also rejected 

• on the ground that the same voter, who had sub- 
ectibed as proposer plaintiS’s second nomination 
paper had also subscribed as proposer the third 
nomination paper, the President, being of opinion 
that the moment the voter subscribed paper No. 2, 
his right became completely exhausted and he had 
no further right to sign his namo on any subsequent 
nomination paper. Plaintifi sued for a declaratiou 
that he was validly nominated and for an iuj unction, 
restraining the President from holding the election. 

Held, that where the rules enact that no voter 
shall be at liberty to nominate moro candidates than 
there are vacancies, what is sought to be prevented 
is that no voter shall nominate a larger number of 
candidates than thore are vacancies and not that a 
voter shall be forbidden from subscribing more 
than one nomination paper in favour of the same 
candidate. There was but one vacancy and the 
voter put forward but cue candidate. (Venkalambba 
.Bao, J.). THDBATr KOTATYA «. TALUK BOARD, 
NabasABAOPET. 118 I.C. 289=30 M.L.W. 345= 

Jl.I.R. 1929 Mad. 607 = 57 M.L.J. 40. 
Rejection grounds. 

Where the rejection of the nomination papers was 
- on the ground that it did not give the number of 
the ward for which the candidates decided to stand; 
-and in the other case on the ground that the thumb 

• mark of the seconder of the candidate bad not been 

-attested, 

Held, the rejection of the nomination papers was 
not in law justified. {Schtoabe, C.J. and Wallace, J.). 
Sarvothama Rao t>. Chairman, M.C., Saidapet. 
73 I.C. 619=47 Mad. 583=17 M.L.W. 431 = 
32 M.L.T. 178=1923 M.W.N. 266= 
A.l.R. 1923 Mad. 475=43 M.L.J. 23. 
— Objection petition. 

- Amendment. 

_ An application for an amendment of the peti- 
tion filed after the expiry of the days allowed for 
an objection petition may, in the discretion of the 
-Judge, be allowed. {Ramesam, J.). Kandasami 
Ohettiab V. Foulkes. 92 I.C. 100= 

^ 24 M.L.W. 213=A. I. R. 1926 Mad. 396. 

~Pow6P8 of Court. 


• -Limit. 

It is outside the province of an electi 
Court to allow any candidate to examine the vot 
•to show how the voters voted. The Court is or 
•entitled to consider the oorteob reception and t 
-correct refusal of the vote, pstjodoss. J) Vi 
DYANAIHA v. MUBUaiAHAN. 115 I C. 5^ 

M9= A, I. R. 1928 Ld io" 

^ The Court has junsdiotiou to enauire ii 
•eleotiou matters and if necessary declare the eh 
•tion void as the sanctity of a nomination par 
which has been accepted by the Chairman can 
'Questioned after the election, (Odgers J ) Dob 
SWAMI NADAE «. JOSEPH L. MoiS '' '• 

92 I. 0. 119=1926 M.W.H. 672=24 H.L.W. 20S 

-Reooant. 


- .. — When to be ordered. 

Wherea miscount is alleged by the petitioners 

» verified petiti 
^atodtlw.Cdtirt IB BAtisfied that there is a reasom 
i«round for the petitioner’s bcliet that there 
been a miscount, the Court has iutiadiobion 

The Stepney Com, 4 0*M ft H 

-JJtiLARJHU^ANAYYA v. 8. RAJAM AVYAJt. 

. 9 ^H.LiV. 9i9=:A.I.R. 1930 Had. 



ELECTION— Second election. 

— Returning officer. 

Decision is a judicial one. 

The fuuctiou of the Returning Officer in deciding 
a question as to the eligibility of a candidate for 
election is in the nature of judicial fuuctiou and his 
decision is in the nature of a judicial decision. 
{Sanderson, C. J. and Richardson, J.). SlANINDBA 
CHANDRA Nandi v. Provas Chandra riittbr. 

79 I.C. 1042=31 Cal. 279=39 C.L.J. 38= 

&.I.R. 1924 Cal. 761. 


— Revision- Disposal. 

If a civil revision petition should be admitted 

in respect of election petitions, care should be taken, 
for disposing of it as early as possible. (Srinivasa 
Aiyangar, J,). OHBLLASWAMI KONAR i), K. SAN- 
GAMA. 103 I.C. 821= A.l.R. 1927 Mad. 933. 


—Right to nominate. 

Part of franchise. 

The right to nominate a candidate is undoub- 
tedly part of the franchise and a denial of that 
right does constitute a denial of the franchise, 
{Srinivasa Iyengar, J.). Ekambaba Naioeebv. 
COMMR. OF Madras Corporation. 99 I.C. 18= 
1926 M.W.N. 842=A.I.R. 1927 Mad. 22. 
— ^Right to Vote. 

D eprivation — Right to damages. 

If a man entitled to vote or to be a candidate at 
an election is wrongfully deprived of that right, 
an action for damagos lies against the person so 
depriving him. 1 Smith’s Leading Cases 295, Foil. 
But if the act by which the right is interfered with 
is an act done in a judioial capaoity, uo acti(m lies 
unless the aot is done maliciously which in this 
context really means dishonestly. {Schwabe, G. J. 
and Wallace, J.). SARVOTHAMA RAO V. CHAIRMAN, 
M. c.. Saidapet. 73 l.G. 619=47 Mad. 583= 
17 M.L.W. 431 = 32 M.L.T. 178=1923 M.W.N. 268= 

A.l.R. 1923 Mad. 475=46 M.L.J. 23. 


Deprivation of the right to vote — Qood ground 

for damages. 

Wherea duly qualified person entitled to be upon 
the electoral toller candidates’ list of a Munici- 
pality or other constituency, is wrongfully omitted 
thetifrom or misdesotibed therein, so as to be de- 
prived of his right to vote or so as to have his 
nomination rejected though the nomination may 
have been accepted before the actual election, he is 
entitled to recover damages which may be made 
punitive where the omission is the result of mali- 
cious omission. The liability of the members 
including the Executive Officer and the Municipal 
Board itself must be decided according to the 
ordinary general principle of the law of principal 
and agent, so that it may be placed upon the right 
shoulders. {Walsh and Stuart, JJ'.). MUNICIPAL 
Board, Agra v. asharfi Lal. 65 I.C, 984= 
44 All. 202=29 A.L.J. 1= A.l.R. 1922 All. 1. 


— Second election. 

“Where a oaudidate, who stands next in rank 
and who challenges an election, claims the seat and 
the disqualification under whioh the suooeseful 
caudidate is ultimately found to labour was not 
mown to all or any of the voters who oast their votes 
for him, a second election must be ordered and the 
oaudidate who stood next in rank cannot be declar- 
ed elected. Hobbs v. Morey, (1904) 1 K. B. 74. Foil. 
ipoutU'Tr otter f 0. J",, Phillips and Ajunuiraauomi 
Sasir%,jj.), S. Gopala Ayyangar t>. M. K. 
MAHOMBO IBBASIU ROWTHBR. 

90 1. 0. 769=1925 M. W. N. 824=48 Had. 509= 

^ 22 H. L. W. 820=1925 H. W. N. 788= 

A. I. R. 1925 Had. 1119=49 H. Xi. J. 600 (P.B.). 
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ELECTION — Secrecy of ballot. 

— Secrecy of ballot. 

■ In an election two members by previous 

arrangement with a candidate used blue pencils to 
assure him that they had voted for him and election 
was sought to be cancelled on the ground that the 
secrecy of the ballot was violated, 

Held : that unless it could be proved that the 
use of blue pencils indicated the persons who used 
them, the election would not be rendered invalid • 
10 C. P. 733: A. I. E. 1925 RIad. 614 and A. I. K. 
1924 Mad. 766. Foil. (Pandalai, J.). Rajabha- 
DUS RIUDALIAR V. Viswanatha Reddiar. 

120 I. C. 851=30 M. L. W. 536= 
A. I. R. 1930 Mad. 97=57 M. L. J. 431. 
— Validity of Yote. 

j A voter who writes the name of the candidate 
■against the space left for the cross-mark commits a 
breach of the election rules. (Devadoss, J.). ^EN- 
KATABAMIAH V. SUBBU Reddi. 90 I. 0,1055 = 
22 M. L. W. 24=A.I.R. 1925 Mad. 1173. 
—Rules regarding. 

The name of the candidate for whom the vote 
was not cast being struck out on the voting papers 
does not invalidate the vote. The appearance of a 
tracing of some letters under the cross-mark made 
on the voting paper against the name of one of the 
candidates does not invalidate the vote unless the 
marks are such that the voter may be identified 
from them. Where the cross-mark is bisected by 
■the line between the names of the candidates no 
clear intention of the vote having been cast in 
favour of one candidate orthe other can be gathered; 
and that vote should be excluded from the votes 
counted. The presence of writing other than the 
cross-mark would invalidate the vote only if it 
should be found that the writing is a mark by 
which the voter may be afterwards identified. 
[Woodward v. Sarsons, 10 C. P. 733, Bel. on.] It 
must be either a mark which on the face of it shows 
or may show the person who has voted or with re- 
gard to which there is evidence on the record which 
shows that the mark was put in there by some pro- 
arrangement or conspiracy by reason whereof by 
looking at the mark one will be in a position to say 
that it is the vote of such and such a person. In 
other cases also if the intention that the voter 
should be identified could be gathered from the 
mere appearance of the writing the vote will be 
rejected. {Srinivasa Ayyangar,J.). P. C. Xa^vier 
V. E. c. Joseph. 87 I. 0. 216=21 M. L. W. 654= . 
A. I. R. 1925 Mad. 614=48 M. L. J. 268. 

The rule that when the number of votes i 

recorded exceeds the maximum that can be given ' 
at an election must be void, is perfectly sound, j 
especially when there are no rules to meet such a i 
contingency. {Sanderson, C.J., John Woodroffe and \ 
Mukerji, JJ.). NAQBNDBANATH v. J. VAS. 

60 I.C. 347=32 C.L.J. 124. 
Fresh evidence inadmissible. 

Where the voting paper is void on the face of it no 
evidence should be allowed to vary the recorded 
voting paper. {Sanderson, C. J., John Woodroffe and 
Mukerji, JJ.). NAGENDRANATH v. J. VAS. 

60 I.C. 547=32 C.L.J. 124. 

— Yote. 

Significance. 

The giving of a vote does not necessarily involve 
the exercise of judgment at all, it involves merely 
the expression or intimation of a wish or choice. 
That wish or choice may indeed bo actuated by 
judgment ; but it may also bo actuated by mere 
whim or caprice. The method by which the wish 
^ci choice is arrived at is wholly immaterial, so long 
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ELECTRICITY ACT (1910)— S. 12— Right to- 

object. 

as the person upon whom the duty of giving tho 
vote is cast expresses or intimates his wish ov 
choice, however arrived at. (Blachtoell, J.). J. B 

Petit v. Municipal Corporation, Bombay 

105 I.C. 759=29 Bom L.R. 1430= 
A.I.R. 1927 Bom. 622. 

ELECTIONS OFFENCES AND INQUIRIES ACT (39- 
of 1920). 

— S. 11— Powers of Court. 

- - Election set aside — A’o order as to costs— Court ‘ 
cannot award. 

In an election petition case an application was 
made before a Small Cause Court to execute the 
recommendation as to costs awarded by the Com- 
missioners. At the time of the application the 
Governor had ordered the election to be set aside 
but had passed no order on the recommendation' 
as to costs, though subsequently costs were 
ordered. 

jETeW, that the Small Cause Court was bound’ 
to confine itself strictly to the order of the Gover- 
nor as being the only instrument that justifiedj 
execution being taken out. As the order of the 
Governor awarding costs did not exist at the time 
the application was made, the Court had no option 
but to dismiss the application. (Bos and Doyle, 
JJ.). u. Maung Gyee V. IT. BA Sin. 

112 I.C. 449=6 Rang. 470= 
A I R 1928 Rang. 245: 

ELECTION RULES-R. I. 

— Interpretation. 

Having jurisdiction. 

Certain acts complained of relating to an election,-, 
i.c., that votes given for the petitioner at the elec- 
tion were wrongly rejected by the President of 
Taluk Board as invalid and that the President ter 
fused to recount the votes when requested to do so, 
took place at a place P. A petition attacking the 
validity of the election was presented to the Subor- 
dinate Judge at C, who had jurisdiction over the 
place where the candidates were nominated but nob 
over the place where tho alleged irregularities hap- 
pened. According to Rule 1 of the Rules for the 
Conduct of Inquiries and Decision of Disputes re: 
lating to Elections the petition should be presented 
to the District or Subordinate Judge "having jurisr 
diction". 

HeZJ. that the expression "having jurisdiction"’ 
can only mean having jurisdiction over the place of’ 
the acts or omissions complained of. (Reilly, J.)^ 
KUTTY V. VYDIABAKATE KUNHALI HAJI. 

59 M.L.J. 194. 

ELECTRICITY ACT (9 of 1910). 

— S. 12 — Absence of permission. 

Ho interference by High Court. 

A post was erected on the land of a person. Per^ 
mission from the District Magistrate for erecting 
it was obtained not before erecting but after insti- 
tution of suit by the owner of land. Lower Court- 
dismissed the suit. 

Held, that High Court would not interfere with< 
the decision. {Jai Lai, J.). JlT SiNQH t>. GUJ- 
ban^vala Electric Supply Co,, Ltd. 

114 I.C. 692== A.I.R. 1929 L&h. 226i 

— S. 12 — Right to object. 

Principle. 

The ordinary rule of law is that whoever ownss 
tho site is the owner of everything upto the sky 
and down to the centre of the earth, and suoIl 
owner can, therefore, object to the laying of elec- 
tric wire on his land although the line may be lai^ 
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ELBCTRICITT ACT (1910)— 8. 12— Power® of 
District Magistrate. 

more tliaii 80 feet above land. (J’o* I/til, J.). JlT 
Singh v. guJbanwala electric supply Co., 
Ltd. 114 I.c. 692=A.1.R. 1929 Lah. 226. 

— S. 12— Powers of District Magistrate. 
——•There is no law authorizing the District 
Magistrate to grant permission to an electric com- 
)anj to lay electric line over the land of a person. 
Jai Lai, J.). JiT SiNGH v. GUJRANWALA ELEC- 
TRIC Supply Co., ltd. 114 I.C. 692= 

A.I.R. 1929 Lah. 226. 

— S. 14 — Costs of remoYal. 

The defendants were a corporation who had 

obtained a license under the Indian Electricity Act, 
(Act 9 of 1910) and as licensees under the Act had 
put up an aerial line, etc., on a certain street within 
the Municipal District of the Municipality of 
Karachi, the plaintifie. The Municipality having 
arranged with the North Western Railway Co., that 
the latter should efiect an overbridge, the aerial 
line and poles had to be shifted from their position. 
The plaintiffs’ suit was for declaration that the cost 
of removal should be borne by defendants. 

Held: that S. 14 of the Electricity Act applied and 
not the Bombay District Municipal Act and that 
plaintifis must bear the cost of removal. {Tyabji, 

A.J.C.). Municipality of Karachi v. Kara- 
chi Electric Supply Corporation, Ltd. . 

96 I.C. 226=A.I.R. 1926 Sind 115. 
— B. 22— Failure to supply. 

Good cause for action. 

There is nothing in the Indian Electricity Act 
which bars, either expressly or impliedly, a suit 
for damages against licensee for failure to supply 
energy on proper req^uisition. (Campbell, J.). 
Municipal Committee, Amritsar v. Shankar 
das. 97 I.C. 637=A.I.R. 1926 Lah. 349. 

— S. 22— Substituted connection. 

Procedure. 

Before a consumer can be supplied electric power 
from a new connection in substitution of an old 
one he must put in a fresh requisition in writing 
wder paras. 4 and 5 of Cl. 6 of the Schedule to the 
Indian Electricity Act. (Shah, Ag. C. J. and Faw- 
f.). BHAOAVANJI SONKLEaWAR v. AHMEDA- 

bad Electricity Go., Ltd. 8S I.C. 186= 

49 Bom. 182= 26 Bom. L. R. 1206= 

^ A.I.R. 1923 Bom. 120. 

. 87— KemoTal of seals. 

—What amounts to. 

The evident- fpr the prosecution showed that 
when the offioials of a licensee company visited the 
premises of the accused the seals which the com- 
pany had affixed to the meter placed upon the pre- 
mises of the accused had been removed. 

Meld, that the accused must be held responsible 
for removing these seals and that his conviction 
tader R 106 read with 8.37(4) ms justified, 

L.J.), MAHOMED SADIQ V. Delhi 

BtiECTRio Supply Traction Go. 116-1 c 8M=5 

30 Cr.L.J. 702=13 A.X.Cr.R: 118= 

« ^ ^^29 Cp. C. 601= A.I,R. 1029 Lah. 867. 

— 6. 89— Person aggrieved.’ 

"■ A licensee-company is a person aggrieved 
within the meaning of 8. 50. (ShadA Lai, C.J.). 
Muhammad sadiq v, Delhi Electric Supply 
* Traction oo. lie I.C. 889=30 Cp. l.J. 702= 
- ' ■ ISA.I.Or.R. 116=1929 Op. C. 601= 

^ ^ 1929 Lah. 867:. 

— Soh.Ol. 6, ppoY. (2>— Dlsoontiniianbe of buddIv.* 

of the electric apparatus namely the seals 
the cnt^ufrwerenot in good order and dondi^n f 


EguiTY- Benefit and repudiation. 

As a result of this defect there had been a leakage 
of energy. 

Meld, such a state of things in^st certainly be 
deemed to be “likely to afiect injuriously the use 
of energy by the licensee or by other persons," and 
accordingly the electric company were entitled 
upon discovering this condition of things, to dis- 
continue the electric supply. 

Where a main fuse was burnt out, in other words, 
where the out-out became defective, 

Held, the company was entitled to discontinue 
the supply of energy to the consumer. (Scott’Smith 
and Fforde, JJ.). KARORI MAL v. E. T. LIGHT- 
ING CO., LTD. 75 I.C. 456=4 Lab. 182= 

6 L.L.J. 86 = A.I.R. 1924 Lah. 142. 
EMBEZZLEMENT. 

See PENAL CODE, S. 4. 

ENCROACHMENT. 

See (1) ADVERSE POSSESSION. 

(2) ACQUIESCENCE. 

(9) Landlord and Tenant. 

ENCUMBRANCE. 

See (1) Bengal patni Regulation. 

(2) B. T. ACT, S. 169. 

(3) Madras Estates land Act. 

Execution sale, subject to. 

See (1) C. P. CODE, 0. 21, Rr. 62, 66. 

(2) evidence act, S. 115. 

ENDORSE. 

See Neg. Inst. Act. 

enfranchisement. 

See Grant- INAM. 

ENGLISH LAW. 

See also PRACTICE— PRECEDENTS. 

ENGLISH RULES OF CONSTRUCTION. 

See Deeds— CONSTRUCTION. 

ENHANCEMENT— Of Rent. 

See (1) B. T. ACT, Ss. 50—52. 

(2) Landlord and Tenant. 

(8 ) Madras Estates Land Act, S. 26. 

Of Sentence. 

See Cr. P. Code, Ss. 417, 439. 

ENHANCING — Sentence. 

See Penal Code, S. 75. 

enticing away HARRIED WOMAN. 

See Penal Code. Sb. 497—498. 

Rquitablb assignment. 

See (1 ) Assignment. 

(2) T. P. ACT, Ss. 130-137. 

equitable mortgage. 

^See-TRANSPER OF PROPERTY AOT, 8. 69. 

EQUITABLE SET-OFF. 

„ 5ee 0. P. CODE, 0. 8, R. 6. 

EQUITY. 

—Application of principles. 

— ; A remedy cannot be created in favour of a 

suitor on the principle of justice, equity and good 
conscience, when another remedy is already a^ii- 
able to him and no case of real hardship is disclosed 
and when tho remedy asked for practically means 
a declaration that the suitor need not be vigilant 
but may wait for a period of 12 years, if he chooses 
to do so, before he avails himself of the remedy. 
(Boss and Fael AH, JJ.). Bhdvanbshwari 
Kuer V. Manir Khan. HI i c 34- 

7 Pat. 613=9 P.L. T* 578* 

. A. 1. R. 1928 Pat: 641. 
— Ben^t and repudiation. 

■ is 'an equitable principle that a man 

cannot en3oy a substantial benefit under an awe- 
mrat .nd thm tspudiats it. {Oampbell and Zafar 
rauji Dab v.^Pazii Azilt ' • 

‘ *8I.d. 9S9(Lali.).‘ 
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EQUITY — Deliberate wrong. 

— Deliberate wrong. 

Party to — Cannot rely. 

A person who has deliberately brought about a 
state of aSairs. should not be allowed to take ex- 
ception to that state of affairs and use that changed 
state for his own advantage. 

In the Articles of .Association of an Insurance 
Company, it was provided that the meeting of the 
policy-holders was to be held in the registered office 
of the company. The directors of the company re- 
fused permission to hold the meeting in company’s 
premises. The meeting was then held at another 
place. 

Held, that the meeting was perfectly regular the 
change of venue in this case having been caused by 
the company itself : New Zealand Shipping Co. v. 
Socicte des Ateliers, (1919) A.C. 1 and Queskel Forks 
Gold Mining Co., Ltd. v. Ward, (1920) A.O. 222. Foil. 
{Beasley, J.). SUBRAMANIA AlYAR v. UNITED 

INDU Life Ins. Co., Madras. 114 i.c. 636= 

A.I.R. 1928 Mad. 1215=55 M.L.J. 385. 
— English law. 

Applicability. 

The rule of justice, equity and good conscience 
is in general identical with the rule of English 
law, but there are exceptions. {Daniels, J.). Sheo 
R.atan V. Karan Singh. 84 I.C. 269= 

22 A.L.J. 788=5 L.R.A. CiY. 571 = 46 All. 860 = 

A.I.R. 1924 AH. 857. 

— Executor and legatee. 

A bequeathed certain sum of money by way 

of a legacy to M, who was a minor. B was appoint- 
ed an executor by A. Subsequently B had also 
created incomplete gifts in M's favour by crediting 
certain amounts in his accounts in JlTs name. B 
laid out certain sum in buying a house for M in 
which M resided till his death. In a suit by heirs 
of M to recover the amount of legacy created in M's 
favour , 

Held, that, it should be presumed that Rpaid for 
the house out of the legacy for which he was liable 
and not out of inchoate gifts for which he had not 
yet made himself liable at all. {Viscount Sumner). 
HABIRAM SEROWGEE V. MADAN GOPAL BAGLA. 
114 I.C. 885=1929 A.L.J. 406=49 C L.J. 335= 
33 C.W N. 493=31 Bom. L.R. 710= 
1929 M.W.N. 422=30 M.L.W. 835= 
A.I.R. 1929 P.C. 77 = 57 M.L.J. 581. 
— Hire purchase contract. 

Primary contract to be carried out. 

In relieving the hirer against forfeiture occasion- 
ed by default in the actual payment of instalments 
as they accrue both under S. 74 and under the 
general principles of equity the Court has to carry 
out the primary contract between the parties. Any 
further contract, express or implied to be binding 
on the promisor if he breaks the primary contract is 
secondary or subsidiary, and may bo merely 
intended to secure the fulfilment of the primary 
contract. The Court may, however, carry out the 
terms of the secondary contract, if such a contract 
is just and reasonable but is not bound to : Kilmer 
V. British Columbia Orchards Lands, Ltd., (1913) 
A.O. 819 ; Steedman v. Drinkle, (1916) 1 A. C. 275, 
Foil.; Cramer v, Giles. (1883) 1 Cab. & BI. 161, Expl.\ 
Sterne v. Beck, (1863) 1 De G. & Sm. 695, Disi. 
{Wadia, J.). BHIMAU N. DALAL v. BOMBAY TRUST 

Corporation, ltd. 124 I.C. 800= 

32 Bom. L.R. 64= A.I.R. 1930 Bom. 306. 
— Liability for loss to others. 

Wherever one of two innocent persons must 

suffer by the acts of a third person, ho who has 
enabled snoh third person to occasion the loss must 


EQUITY-Right to. 

sustain it: Commonwealth Trust Ltd. v Akoteu 
(1925) App. Cas. 72, Foil. 

To permit goods to go into the possession of 
another, with all the insignia of possession thereof 
and of apparent title, and to leave it open to go 
behind that possession so given and accompanied, 
and upset a purchase of the goods made for full 
value aud in good faith, would bring confusion 
into mercantile transactions, and would bo incon- 
sistent with law and with the principles so 
frequently affirmed : Lickbarrow v. Mason, (1787) 
2 Term. Rep. 63, Foil. (Das and Adami, JJ.). 
Baijanath Prasad v. Firm Nand Ram Das 
95 I.C. 867=1926 P.H.C.C. 183=7 P.L.T. 801= 

A.I.R. 1926 Pat. 353. 

— Mala fide purchaser. 

There can be no equity in favour of a pur- 
chaser in fraud of creditors who acts without bona 
fides. The vendee from the purchaser has no right 
to be paid what his vendor paid under .a speculative 
and fraudulent purchase. {Spencer, J.). KASTURI 
CHETTY V. CHINNASAMI PiLLAI. 95 I.C. 262= 

1926 M.W.N. 293=23 M.L.W. 760= 

A.I.R. 1926 Mad. 624. 

— Nullifying of decree. 

Where a person is party to a decree and is 

bound by its terms he cannot be allowed to act in 
a manner so as to nullify or evade the terms of that 
decree. {Gokaran Nalk Misra and Nanavutly, JJ.). 

Aditya Prasad v. Jagdish Prasad. 

115 I.C. 105 = 5 O.W.N. 873=4 Luck. 93 = 

A.I.R. 1929 Oudh 26. 

— Power of ponrt. 

Cannot act against statute. 

It is not within the function of a Court] of equity 
to contravene a direct provision of a Code in order 
to attain an equitable result, nor can it excuse a 
breach of a mandatory rule on the ground that it 
has resulted in justice. (Ashworth, J.). Ramdeo 
Ram V. Frank Combes. 117 I.C. 614= 

A.I.R. 1929 All. 437. 

In the cjiso of an instalment decree with a 

default clause the High Court as a Court of equity 
has wide powers to do what seemed to it just. 
There is no injustice in putting the decree-holder 
exactly in the same position as if no default has 
been committed because the decree-holder has the 
security of the property for the balance of the de- 
cretal amount, and interest was running on that 
amount. (Macleod, C. J. and Shah, J.). NAR- 
SINHA GOPAL V. BALWANT MADHAV WADGAON- 
KAR. 64 I.C. 570=46 Bom. 463 = 

23 Bom. L. R. 1238=A.I.R. 1922 Bom. 170. 

— Procedure. 

Rules of procedure are not made for the pur- 
pose of hindering, but for the purpose of administer- 
ing justice. {Suhrawardy and Duval, JJ.). OhARU 
Chandra Ghosh v. Rai behari Lal. 

80 I.C. 931 = A.1.R. 1925 Cal. 157. 

—Right to. 

Where the sale was a legal and valid sale the 

fact that by accident or by act of God the property 
had since, with the exception of the site, been 
destroyed by fire, is not a sufficient ground for 
having recourse to the principles of equity, when 
there is a definite and specific rule of law applic- 
able. {Findlay, 0. J. C.). Nizamuddin v. 
JUMMA. 88 I.C. 693=A.I.R. 1926 Nag. 17. 

Conditions. 

He who seeks equity must do equity. The plain- 
tiff’s conduct in equity must have been perfectly 
proper. His claim to equitable relief will be 
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EQUITY— Tranaference with and withoat Yalne. 

•negatived by his fraud or misrepresentation or such 
■other considerations. But merely abating a nui- 
sance of which he complains, without the Court s 
intervention, is not any impropriety on the plain- 
tiffs part, disqualifying him for equitable relief. 
(Mukerji, JX BANESWAB BANDOPADSYA v. 
AMULTA CHARAN. 82 I;p. 309- 

A.I.R. 1925 Cal. 288. 

— Transference with and without Talne. 

•There are no equities in favour of an alienee 


■taking under a voluntary settlement as there are 
in favour of transferees for valuable consideration. 
The creation of a trust in favour of deity cannot be 
rtreated as one on an equal footing with a transfer 
for valuable consideration as the securing of merit 
"by dedication of property to the service of God 
■cannot be treated as forming good valuable 
•consideration. (Kinkhede, A. J. C.). JaNARDHAN 
Kasetinath KASAR V. Janardhan Vishwanath 
Shastbi. 101 l.C. 839==A.I.R. 1927 Nag. 214. 
— Wrong-doew. 

■ ■ -No benefit. 

Graham, J. — Equitable considerations ought not 
■to be invoked on behalf of the party who has put 
himself in the wrong by wilfully disregarding the 
law, [Buekland, J., on difference between Stthra- 
wardy and Graham, JJ.). SHAM LAL KHETRY v, 
COBPOBATION OP CALCUTTA. 1929 Cr. C- 325= 

33 C.W N. 777=&.I.R. 1929 Cal. 781. 
(EQUITY OF REDEMPTION. 

Su T.P. ACT. SS. 60 AND 91. 

ESCAPE FROM LAWFUL CUSTODY. 

See PENAL Code, SS. 223—226. 

ESCHEAT. 

Su (1) Landlord and Tenant. 

(2) Crown. 

ESTATES PARTITION ACT (Y (B.C.) of 1897). 
Su under Bengal Estates Partition act. 

estoppel. 

Su ( 1 ) evidence Act, Ss. 115, 116. 


(2) T. P. Act, S3. 48, 54. 
(8)PJ 


. , Part-Performance. 

EUROPEAN BRITISH SUBJECT. 

Su Ob. P. Code, Ss. 528-A to 528-D, 29-A 
^ AND 84-A. 

EYIGUON. 

_ Su Ejectment. 

byibenob. 

Su oiso fi) 0. P. Code, 0, 18. 

(2) Evidence act. 

Admisilblllty. 

AppMolatloD of. 

CfpoumitantUl Evidence. 

CorroboFatlon. 

OredibUlty. 

Criminal Trial. 

Documents. 

Duty of Court 
Exclusion of. 

Expert Evidence. 

Rearsay. 

Identification. 

.'Onus. 

Opinions. 

Pedigree. .7 

‘0 ..i.'t '/ Personal knowledge. 
i, V, .? -Presumption. i 

•f' :- ■!“?*»*• ' . 

yfiiig.i ^oltals. ^ 

J*if-^W'*^^«EyU>BN0BA0T,,S.6.''! ! 

wfflolency. . ..^<1 

a . I A 


•.t 


‘i 




BYIDBNCE— Admissibility— Documents. 
--Admissibility. 

Admission* 

Documents. 

Form of. 

Intention. 

Irrelevant facts. 

Objection to. 

Record. 

Statements. 

Unstamped instrament. 

Miscellaneous. 

— Admissibility— Admission. 

—Before a previous admission can be used 
against a party it must be put to him and an oppor- 
tunity afforded to him to explain if it is capable of 
explanation. (TekChandand Agha Haidar, JJ.). 
GHULAM MURTAZA V. NAGINA. 

31 Punj. L. R. 243. 

— Admissibility— Documents. 

Unmarked. 

Where a document has been properly proved 
and discussed in the trial Court, it is admissible in. 
evidence, though not marked as an exhibit. 
{Bhide, J.). MAHESH DAS V. NURA. Ill l.C. 381= 

A.I.R. 1929 Lah. 82. 

No date. 

Where a document hoars no date and there is 
nothing to show how and under what circum- 
stances it was prepared it should not be admitted 
in evidence. [Greaves and B. B. Ghose, JJ.)» 
Adam Sardar v. Bisweswab Das. 92 1. C. 601= 

A. I. R. 1926 Cal. 684. 


No objection. 

That no objection was taken in the trial Court as 
to admissibility is no ground for allowing a docu- 
ment to be proved if the evidence is not admissible. 
[Newbould and Graham, JJ.). DAMODAR PODDAB 

V. Jadunath Datt. 91 l.C. 449 (Cal.). 

— —Where a document is admitted without objec- 
tion in the trial Court, it cannot be objected to after- 
wards. (3 P. L. J. 306 ; 34 Cal. 1059; 11 Bom. 820 
and 31 Cal. 165, Foil.). [Daniels, J.). BEHARI 
LAL V. AMIN CHAND. 79 I C 1029= 

S L.R.A. Civ. 398=A. I. R. 1924 All 918. 
Invoice. 

Where the plaintiff sought to prove by producing 
the invoices sent to him by the consignors showing 
that the value of the goods amounted to Rs. 204, 
Held, it is prima facie evidence of what the 
plaintiff was charged for the goods and what 
presumably he would have to pay for them and 

in the absence of cross-examination it is perfectly 

admissible evidence and it would not be necessary 
to call consignors and put them into the box to 
prove what was the actual value of the goods sent, 
(fiyuss, J.). DUKHI RAM V. B. N. W. RAILWAY. 

73 l.C. 440 = 4 L R. A. Civ. 48= 
A.I.R. 1923 All 143. 

-Road-eess return. 

Where the Road Cess Return was signed by the 
landlords it would be admissible as against them. 
[Adami, J.). SADHU SABAN v. AMBIKA LAL. 

68 l.C. 676= A.I.R. 1923 Pat. 163. 


-Fresh evidenu — Appeal. 

sued for mortgage-debt relying on oerti- 
fied copies on the ground that the mortgage-deeds 
were lost. .The defendant pleaded that the deeds 
were included in, a compromise decree and torn. 
The Court decided in favour of the defendant. 

on appeal by the plaintiff , ptodnoeO; 
torn pi^esof the bonds in the appellate iuatead ol 
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EYIDENCE — Admissibility — Docaments. 

in the trial Court. On the plaintiS taking objec- 
tion to their admissibility, 

Seld, fresh evidence should not have been ad- 
mitted in order to enable the Court to decide the 
case in favour of the defendants, who claijn^d the 
benefit of the alleged compromise. (BatUn, J. C.). 
Thakur BHAIRONSINGH V. HIND0SI>1GH. 

67 I. C. 237 = A.I.R. 1922 Nag. 119. 
Not acted upon. 

A document is obviously inadmissible, if it 
is not given effect to and the object for which it 
was executfd, namely, the proposed compromise in 
a suit, fell through, as then the document has not 
the force of a decree. {Jwala Prasad and Adami, 
JJ.). SiTARAM TEWABI V, GYA PRASAD. 

A. I. R. 1923 Pat. 37. 

Pro-note payable to bearer on demand. 

Pro-note payable to beater on demand is un- 
enforceable but is admissible in evidence to prove 
acknowledgment of prior debts. [Spencer and Deva- 
doss, JJ.). NATARAJULU NAICKEB V. SUBRA- 
MANIAN ChETTIAR. 69 I.C. 939 = 

1922 M. W. N. 450=16 M.L W. 705 = 
45 Mad. 778 = A.I.R. 1922 Mad. 181 = 

43 M.L.J. 695. 

Two railway companies agreeing to work 

jointly — Suit against one for eompoisation for death 
by employee's negligence — Agreement between the 
companies — Admissibility of. 

Where two railway companies enter into an 
agreement for the joint working of a certain line, 
and one of them is sued for compensation for death 
caused by the negligence of an employee, the agree- 
ment between the companies will be res inter se 
alios acta in so far as it covenants as to liability 
inter se but in so far as it determines the position 
of the servants who perform their functions on the 
joint line, it is admissible as the best evidence. 
(Lord Dunedin.) BAIN v. CENTRAL VERMONT 

Railway Co. A.I.R. 1921 P.C. 221. 

— Admissibility — Form of. 

Order. 

Where the only order passed on an application 
asking a document to be admitted in evidence was 
“file with record”. 

Held, that it is not proper admission of evidence. 
(Oreavesand B.B. Ghose, JJ.). ADAM Sabdab v. 
Bisweswar Das. 92 I.C. 601= 

A.I.R. 1926 Cal. 684. 

— Admissibility — Intention. 

Evidence cannot be admitted about intention 

of parties when that intention is clearly expressed 
in deed. [Cammiade and S. K. Ghose, JJ.). BiMALA 
CHABAN V. ABDUL RAHMAN. 114 I C. 81 = 

A.I.R. 1928 Cal. 823. 

— Admissibility— Irrelevant facts. 

No objection. 

An erroneous omission to object to evidence 
which would in no case be placed on the record 
^nnot prevent the appellate Court from rejecting 
it. A case where relevant evidence has been 
brought on record in a wrong manner can be cured 
and defect removed if objection is taken at the 
time when evidence is tendered. But the failure 
to object to the reception of evidence which is 
irrelevant cannot make it relevant, (SAadi Lai, 
C.J.andAgha Haidar, J.). Laohhu v. MBLA 
bam-. 119 I.C. 734 = A.I.R. 1929 Lah. 883. 

Trial of other persons f<yr same offence. 

Where accused were 'using tried for having taken 
part in a certain daooity; the fact that certain other 
persons were previously tried for complicity in that 
dacoity and acquitted is absolutely irrelevant and 


EVIDENCE — Admissibility— Objection to— Appel- 
late Court. 

immaterial. [Stuart, C. J. and Baza, J.). Ram' 
Prasad v. Emperor. i 06 I.C. 721=2 Luck. 631=^ 

1 L.C. 339 = 8 A.I. Cr. R. 449= 
A.I.R. 1927 Oudh 369. 

Evidence to contradict possible evidence off 

opponent. 

There is no provision of law which makes evi- 
dence, contradicting possible evidence of a possi-- 
ble defence witness, admissible against the accus- 
ed. [Suhrawardy and Panton, JJ.). BHAGIBATHL 

Chowdhry V. Emperor. 92 I.C. 174= 

30 C.W.N. 142=27 Cr. L.J. 222= 

A.I.R. 1926 Cal. 530. 

—Admissibility — Hatter found in illegal search. 

If a search warrant is illegal, then what 

found as a result of that search can be put in evi-’ 
dence in a criminal case. 85 All. 858, Bel. on.: 
[Marten and Madgavkar, JJ.). EmpeBoR v. ABAS- 
BHAI. 93 I.C. 967=50 Bom. 344— 

28 Bom.L.R. 272 = 27 Cr. L.J. 503=- 

A.I.R. 1926 Bom. 195. 
— Admissibility— Objection to — Appellate Court. 

Where certain documents were received by 

the trial Court without proof and the objection aa- 
te tbeir reception was for the first time raised in 
appeal, held, that the objection could not be enter- 
tained. [Dalip Singh, J.). GORKHA v. KAHNUN. 

30 P.L.R. 693. 

C. P. Cods, 0. 26. B. 12 (2). 

When a party does not raise his objections be- 
fore the Commissioner appointed for partition, and^ 
does not object to the Commissioner’s report in the 
lower Court, he is not entitled to come up to the* 
High Court and object to the recommendations made 
by the Commissioner, although the High Court is- 
not precluded from considering whether the Com- 
missioner acted within his jurisdiction or not. 
6 M. H. C. R. 36 and 6 Bom. H. C. R. 149, Bef: 
[Devadoss and Walsh, JJ.). KRISHNA REDDIAB v. 

Ramanuja Reddiar. 114 I.C. 232= 

A.I.R. 1929 Mad. 492. 

Second appeal. 

It is unfair to allow a party in second appeal for 
the first time to object to the reception of evidence 
with the possible necessity of the case being sent 
back for rehearing. (Sundierson, C. J., Panton and. 
Graham, JJ.). BROJENDA KISHORE v. MOHIM' 
Chandra. 99 I.C. 189=31 C.W.N. 32= 

A I R. 1927 Cal. 1. 

Second appeal — Document exhibited mechani’- 

cally in Trial Court. 

Where a copy of a registered sale-deed was put- 
in by the defendants in the suit, with a list, and. 
it was never afterwards referred to in the Trial 
Court which exhibited the document mechanically 
and without any reason and objection was taken to* 
its admissibility in second appeal, 

Held, that the appeal should be accepted and in.< 
the interests of justice the whole case sent back 
for re-trial de novo under R. 28. [Addison, J.), 
KISHNA V. WABYAMAN. 

99 I.C. 920 = 8 L.L.J. 537= 
A.I.R. 1927 Lah. 45. 

No objection in Trial Court. 

Evidence admitted- by the Trial Court without- 
any objection at the time when it was offered 
should not be excluded from consideration by the 
appellate Court though it may not be legally 
admissible. 7 M.I.A. 128; IS M.I.A. 519 ; 11 B. 320, 
Foil. [Abdul Baoof and Abdul Qadir, JJ.)' 
Mt. Channi Bibi V. Ahmad Khan. 69 I.C. 331 — 

A.I.R. 1924 Lah. 265. 
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BVIDENCB — AdmisBibility — Objection to— 
Appellate Ooapt. 

— of copy of document. 

A certified copy of a written statement was put 
in tbe lower Court in the presence of plaintifi’s 
counsel and without objection by him. 

Held, he cannot be permitted in High Court to 
object that only the original could have been re- 
ceived as proof. (Martineau and Campbell, J J .). 
Dueqa dal-Jagan Nath v. Ram Partab Sukh 
Datal. 79 I.C. 221 = A.I.R. 1923 Lah. 138. 

No objection in Trial Court. 

Evidence admitted in Trial Court without objec- 
tion cannot be attacked in appeal. (Chatterjea and 
Pearson, JJ.). BAJESWARI DASI v. PULIN 
Behaei. 62 I.C. 657=:25 C.W.N. 881 = 

A.I.R. 1921 Cal. 71. 

^Admissibility— Objection to— Mode of proof. 

■ - - When a fact relevant in itself has been wrong- 
ly allowed to be proved in a manner not permitted 
by law unless the opposite party objects to the evi- 
dence at the time when it is o.7ered, he cannot 
object afterwards. {Carnphell, J .) . JHANDA SINGH 
V. HAENAM Singh, 94 I.C. 75 = 27 P.L.R. 280= 

A.I.R. 1926 Lah. 415. 

•Appellate Court. 

If no objection be taken in tho first Co'art to the 
admissibility of evidence on the ground of improper 
proof, such objection cannot be raised in appeal. 
81 Cal. 1059 at p. 1074 (P.C.). Foil. (Baker, J.C.). 
R. & K. Ry. Company V. Zihurus Syed alivi. 

78 I.C. a4=A.I.R. 1924 Nag. 358. 

Waiver. 

The question of the mode of proof is a question of 
procedure and is capable of being waived by a party. 
Where tho question of the admissibility of docu- 
ments was not raised before the Trial Court, it must 
he assumed that the party waived his objection to 
the mode of proof adopted by the opponent. (Das 
and Adami. JJ.). Mt. BiBl KaniZ ZAINAB v. 
Syed Mobabak Hossain. 72 I.C. 748= 

A.I.R. 1924 Pat. 284. 


EYI DENCE — Admissibility “ Objection — When 

should be taken. 

Admission by Court—No reasons recor^d. 

Where at the time of the admission of the evi- 
deoce the parties did Bot take an objection that they: 
bad no opportunity to argue on it, the fact that the 
Judge w’ho admitted the evidence neglected to stater 
his reasons for admitting it, does not r^der the 
evidence inadmissible. (Greaves and Cuming, JJ.). 

Nabin Chandra v. Godb Mohan. 90 I.C. 758= 

A. I. R. 1926 Cal. 369.. 
Nature of evidence^Hode of proof — Distinc- 
tion. 

Neither an omission by an advocate to object to 
the giving of irrelevant and inadmissible evidence, 
nor tho failure of the tribunal to exclude it of its 
own motion will validate a decree based on mate- 
rial which the Evidence Act declares to be inhere 
ently and in substance irrelevant to the issue. But 
a wholly different question arises where the objec-- 
tion is not as to the nature and quality of the evi-v 
dence iu itself, but merely as to the mode of proof 
put forward. 43 Mad. 609 (F.B.), Bel, on. (Odgers, J .)*. 
Thammayya V. Chinnata. 92 I.C. 594=- 

22 M.L.W. 752= 1926 M.W.N. 38= 

A.I.R. 1926 Mad. 282. 

Effect of. 

An erroneous omission to object to evidence whloh 
is not admissible under the provisions of the Evi- 
dence Act does not make it admissible. (Mukerjea 
and Rankin, JJ.). JAGADISH CHANDRA DE v: 
HAEIHABDE. 78 I.C. 219=40 C.L.J. 39= 

A.I.R. 1924 Cal. 1042, 
Effect of—Duty of J udge. 

The mere omission to object to a document whicb^ 
is not in itself admissible as evidence does nob 
constitute that document evidence so as to ba 
available to either party at the trial. It is clearly 
the duty of the Judge, apart altogether from any, 
objection by the parties or their pleaders, to exclude 
irrelevant evidence. (Dawson Miller, C.J. and 
Mullick, J.). MT. SUMITBA KUER V. RAM KHAIB 
CHOWBET. 1921 P.H.C.C. 17= A.I.R. 1921 Pat 61. 


—AdmisBibility— Objection to— OmUsion to take. 

Privy Council. 

^ Where no objection was taken to the admissibi- 
lity of a document. Privy Council did not think it 
necesBiry to consider whether the document was 
admissible under the Evidence Law of the country; 
(Lord Chancellor). BH AG AT Ram v. Khetd Ram. 

^ 116 I.C. 394=A.I.R. 1929 P.C. 110. 

Eearsay evidence. 

^ The failure of an advocate to object to the admis- 

sion of evidence cannot so alter the character of 
testimony as to convert into corroborative evidence 
that which the law regards as merely fit for rejvo- 

faon as hearsay. (Lord Borlw^). LiM Yam Hong 
& Co. 0. Lam OBOON & Co. 107I.G. 4S7= 

«« 288=30 Bom. L.R.787 = 

29 M.L.W. 820= A.I.R. 1928 P.C. 127= 

, 86M.L.J.88. 

' 'Effect of. 

Where evidence is admitted in the first Court 
without any objection being taken to its reception 
knd tho evidence is admissible, as relevant no party 
vnll he allowed to object to the reception of such 
evidence at any later stage of the litigation. AIR 
1926 Cal. 1084 and 19 All. 76 (P.C.),' an 
omission to take objection to the reception of a 
ddohmrat which is irrelevant or inadmissible in 
evldenoe-ih the case does not make it admissible. 

19 All. 76 {P.O.)iFoKi (Svihraiodriy ahd Mukerii 
^ liA^lgATHA NAThJ jPAofiODH 

43iAk>fei^ATfet> ■ 9A 1(01 279=48 C.L.J. Vtf. 


— Admissibility— Objection — When should 
taken. 

•A document can be objected to as irrelevanb 


at any time ; a document can be objected to as 
inadmissible as opposed to irrelevant at the first 
hearing only. (Harrison, J.). GHULAM MUBAMMAD- 

V. Kalim Ullah. 1091.0.728 = 10 L.L.J. 370= 

A.I.R. 1928 Lah. 428.. 

The proper time for the raising and the 

determination of all questions as to the admissi- 
blity of documentary evidence is the time when, 
such documents are tendered in evidence. (Mears^ 
C.J. and Piggott, J.). MT. MISRI v. Mt. Baj- 
MATI, 89 I. C. 849 = A. I. R, 1926 All. 103. 

Questions regarding the admissibility of evi- 
dence should ordiuarily.be raised at the time when 
snob evidence' is t^dered. (Meats, C.J. and^ 
Piggott, J.). Emperor w. har prasad Bhar- 
QAVA. 77 I. C. 961=21 A. L. J. 42 = 45 All. 226= 

4 L. R. A. Of. 19=25 Or. L. J. 497 = 

A. I.R. 1923 All. 9l: 

Want of proper proof. 

Where a piece of evidence not proved in the pro- 
per manner has been admitted without objection, 
it is not open to the opposite party to ohalleuge it. 
at a later stage of Uie litigatibu. But where evi- 
dence has been xeoeivod, without objection in direct; 
contravention pf an imperative pto'tision of the 1 aw,' . 
the principle on which unobjeoted eyidenoe ia- 
I admittod, be it acquiesoenoe, waiver <« ‘estoppel',^ 
( does' Abt apply as none of them is available agamst 
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EVIDENCE— Admissibility— Record. 

a positive legislative enactment. 8 0. W. N. 101, 
.Foil. (Stthrawardy and Ctiniing, JJ.). ShiB 
Chandra Singha v. Godr Chandra Paul. 
68 I. C. 86 = 27 C. W. N. 134=35 0. L. J. 473 = 

A.I.R. 1922 Cal. 160. 

— Admissibility— Record. 

Department map — ^dTnwstott in Appellate 

- Court. 

Where the lower Appellate Court asked the 
Superintendent of Land Records to send a map 
from his department in the presence of the parties 
and subsequently the map was inspected by the 
Court and admitted in evidence, 

Seld, that the lower Appellate Court was not 
wrong in admitting the map in question in evidence 
and basing its decree thereon. [Das, J.). MA SiT 
V. L. A. L. A. ANNAMALAI CHETTIAR. 

104 I. C. 671 = 6 Bur. L. J. 112= 
A. I. R. 1927 Rang. 330. 

• Case. 

Contents of record in a previous case are not 
admissible unless admitted or proved. [Campbell, 
J -). Muhammad Zakria v. Gulam Ali. 

95 I.C. 137. 

• Judicial proceeding. 

Evidence recorded in a previous judicial pro- 
ceeding between the same parties can be made 
admissible in a subsequent proceeding by the con- 
sent of both parties. 43 Mad. 669, Foil. [Odgers, J.). 
VARADARAJULU V. VELAYUDA. 90 I'.C. 743 = 

22 M.L.W. 230 = A.I.R. 1925 Mad. 1160. 
Report of sale. 

Where the fact of sale was reported to a Re- 
venue Officer but the sale itself was not registered, 
the report to the Revenue Officer is admissible as 
evidence as to what was reported, though the report 
cannot be, or take the place of a sale-deed. [Pratt, 
J.). MG. Shwe H Mon i'. Mg. tha Byon. 

72 I.C. 6=11 L.B.R. 462= 
AIR. 1923 Rang. 125. 

■ Cr. P. Code, S. 110 — Proceedings. 

In a trial for an offence under S. 396 of the 
Penal Code, the result of proceedings taken against 
the accused under S. 110 of the Cr. P, Code is not 
-admissible. [Walmsley and Huda, JJ.). ABIMUO- 
din V. Emperor. 59 I.C. 204=22 Cr.L.J. 60 = 

32 C.L.J. 89. 

— Admissibility— Statements. 

Usual course of business. 

A statement made in the usual course of busi- 
ness by respectable companies concerned with 
shipping showing the amount of goods omitted to 
be delivered to various consignees is admissible in 
a suit by a consignee against shipowner for dama- 
.ges for short delivery. (Srin-iuasa Aiyangar, J.). 
PONNUSWAMY CHETTIAR V. BRITISH INDIA 

Steam Navigation. 108 I.C. 196= 

1927 M.W.N. 728 = 27 M.L.W. 439 = 
A.I.R. 1928 Mad. 239 = 54 M L.J. 636. 

Accused in custody. 

In an excise case statements of the accused taken 

• after the accused were taken to the excise barracks 
•and while they were in custody, were held to be 
not voluntary statements and hence inadmissible. 
(C.C. Chose and Duval, JJ.). BATA9I MONI 
Dassi V. Emperor. 98 I.C. 401=53 Cal. 706— 

30 C.W.N. 854=27 Cr. L.J. 1329 = 

A.I.R. 1926 Cal. 1163. 

Persons not tfcanUned. 

Statements made by persons, who have not been 
•axamiued in Court about the absence o f the accused, 
i^when search was made for accused, are inadmissi- 


EVIDENCB — Admissibility— Miscellaneous. 

ble. [Newbould and B.B. Ghose, JJ.). Kebamat 
Mondal V. Emperor. 92 l.G. 439= 

42 C.L.J. 524=27 Cr. L.J. 263= A.I.R. 1926 Cal. 320. 

— — TFifjiess in judgment. 

The statement of a witness abstracted in a judg- 
ment can be made use of only in one of two ways 
either under S. 145 of the Evidence Act to con- 
tradict the witness or as an admission under S. 21. 
It cannot be used in lieu of the original statement 
itself. [Beasley, C.J. and Curgenven, J.). Sara- 
damba V. Pattabhiramatya. 1930 M.W.N. 601. 

TFi/n^ss before Coroner. 

At the trial of the accused in the Court of Ses- 
sions a statement made by a witness in a proceed- 
ing before the Coroner is admissible in evidence. 
[Madgavkar, J.). EMPEROR v. RAGHOO GANPAT. 
97 I.C. 37 = 28 Bom.L.R. 775=27 Cr. L.J. 1061= 

A.I.R. 1926 Bom. 404. 

Conflicting testimony. 

Statement made by a witness at the trial should 
be altogether rejected when it is in hopeless conflict 
with his previous statements. [Martiwau and 
Zafar Ali, JJ.). Ram Karan v. Emperor. 

92 I. C. 577=7 L. L. J. 371=26 P.L.R 659 = 
27 Cr. L.J. 289 = A.1.R. 1925 Lah. 483. 
Consent of parties. 

Statements which are not admissible in evidence 
cannot be rendered admissible by consent of parties. 
[Martineau and Zafar Ali, JJ.). SUNDAR SINQH 
V. SHAM Singh. 80 I.C. 235=A.I.R.1923 Lah. 630. 

Police file — Thanedar's statement in other case. 

In order to prove an alleged theft of an account 
book in a Civil Court from the plaintiff’s house the 
police file and a copy of the statement made by the 
Thanedar in other case are inadmissible. [Wilber- 
force, J.). BARU v. SUKHA SiNGH. 69 I.C. 1008= 

4 L.L.J. 418 = A.I.R. 1921 Lah. 332. 

Extracts of Suit Register. 

Where a judgment or decree in a suit cannot be 
produced as it had been destroyed, the extract from 
the suit register is admissible. [Bhide, J.). 
Mohamed BUDHA V. Ghulam QADIR. 

112 I.C. 651. 

—AdmUsibiUty— Unstamped instrument. 

Determination of— Stamp Act, S. 2 (11). 

The Court, in determining whether a document 
is sufficiently stamped for the purpose of deciding 
upon its admissibility in evidence, will look at the 
document itself as it stands, and not at any col- 
lateral circumstances which may bo shown in evi- 
dence. 16 Cal. 432 and 6 Bom. L. R. 699, Foil. 
[Macleod, C.J. and Coyajee, J.). RAMPRASAD 
SHIVLAL V. SHRINIVASBALMUKUND. 

90 I.C. 685=27 Bom. L.R. 1122= 
A.I.R. 1925 Bom. 527. 
Cancellation of stamp — Stamp Act, S. 12. 
Where the stamp upon a hundi is cimcelled at a 
later date and not at the time of executing the 
hundi the cancellation is not valid and the hundi 
should be treated as unstamped and so inadmissi- 
ble in evidence. [Macleod, C. J. and Coyajee, J.), 
DAYARAM SURAJMAL V. CHANDULAL DAYABHAI. 

90 I.C. 689=27 Bom L.R. 1118= 
A. I. R. 1925 Bom. 820. 

— Admissibility— Miscellaneous. 

Admissibility and credibility. 

Admissibility is a question of law and credibi- 
lity of evidence is one of fact. [Walsh, A.C.J.and 
Sulaiman, J.). MBHI LAL v. RAMJI DASS. 

60 I.C. 939 = 22 A.L.J. 864=5 L.R.A. Civ. 720= 

47 AIL 13=A.1.R. 1924 AIL 792. 
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BYIDEHCE— Appreciation of— Appellate Conrt. 

-Appreciation of-AppelUtc Conrt. 

In every case that comes before an appellate 

Conrt the lower Court has the advantage of seeing 
and hearing the witnesses and the appellate Court 
has not. but it cannot be said that an 
Court can never hope 

truth of the case as good as that made by the lower 
Court No doubt it is au advantage to see and hear 
the witnesses, but it is an advantage which may be 
counter-acted and more than counter-acted oj the 
creater experience and knowledge of the appellate 
Court {Pullan, /.). GubCHAEAN v. EMPEBOB. 

103 I.C. 416=1 L.C. 190= 8 A.I. Cr. R. 379= 
28 Cr.L.J.688=A.I.R. 1927 Oudh 611. 

— Appreciation of — Deposition. 

Stray sentences. 

A few (say two) casual and somewhat ambiguous 
phrases in a deposition cinnot destroy the very 
clear effect of the whole deposition. (Batten, J.G. 
and Hallifax, A.J.C.). MT. KUSHIBAl v. MANRA- 
KHAN. 79 I.C. 422 = 7 N.L.J. 217= 

A.I.R. 1923 Nag. 265. 

— Appreciation of — Discrepancies. 

Date. 


Where the discrepancies between witnesses as to 
dates is not unnatural, it far from being necessari- 
ly a badge of fraud, is an indication of bona fides. 
(Lord Tomlin.) MUDANNA VlBATTA v. MCDANNA 
ADENNA. 121 1.0.205=51 CX.J. 136= 

1930 H.W.N. 60=32 Bom.L.R. 499= 
31 M. L. W. 176= A.I.R. 1930 P.C. 18= 

SSM.li.J. 245 (P.G.). 

A slight change in the statement as to date of 

birth is not necessarily to be discredited. {Waeir 
Sasan, J.C. and KendaU, A.J.C.). BANS BAHA- 


DUB Singh v.Saeal Baj Euab. 81 I.C. 484= 

IIO.L.J. 297= A.I.R. 1924 Ondh 386. 


^Appreciation of— Findings. 

-—Credibility. 

The lower Court is the proper and, in general, 
the final Judge of the credibility o! evdience. 
(CvrgeniJen, J.). M. Kannuppan v. Kullam- 
MAL. 1930 Gr. C. 88=1929 H.W.K. 696= 

2M.Gr.C. 275= A.I.R. 1930 Mad. 194. 
Oral evidence. * 

The finding of fact of Trial Court on the oral 
evidence should not be lightly interfered with as 
that Court is in a much better position to gauge 
the truth and value of the oral evidence than the 
appellate Court. (Sir Lancelot Sanderson.) B. 
ABUNACHAIjA NAYUDU V. S. B. BAIiAKRlSHNA & 

Oo. 107I.C.349=A.I.R. 1927 P.C. 266. 

——Appeal Court— Credibility. 

Where the District Court had not examined the 
witnesses not l^d ' it had ah opportunity of 
observing those witn^ses’ demeanour, and in fact 
it was in no better position than the High Court 
to judge of the reliability of the witnesses* evi- 
dence, 

Held, that though as a rule very great value 
would be attached by the High Court to the finding 

of the District Court on facts, yet, in this case, its 
findmg could be upset. (Duckworth and Godfrev, 
JJ .)» Ma E KHIN 0. mating Sein. 88 1.0. 167= 

2 Rang. 498= A.I.R. 1925 Rang. 71. 
—Appreciation of— Injury. 

— External marks. 

The absence of any external mark of injury is not 
neoessarily destructive of tEe case that iniurv 
was caused by a hriok. Itis possjble that a 'blow 
m’the abdomen is less likely lb leave a mAik than 
i^less elastic and lesili^t^rt hf iiJe-ana- 
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EYIDBNCE — Appreciation of— Presumption. 

toroy. (Mullick and Kulwant Sdhay, JJ.). BAMJIT 

AHiR V. Emperor. 74 I.C. 705=2 Pat. 309-- 

1 Pat. L.R. Cr. 236=24 Cr. L-J. 801 = 


—Appreciation of— Maxim. 

L-Per Hallifax, A. J. C.— The maxim falsus m 

uiio falsus in- omnibus is entirely false. (SalUfax, 
Pridcaux and Kotval, A. J. Cs.). SAKKU v. Ell- 
PEROB. 65 I. C. 861=23 Cr. L. J- 129= 

A.I.R. 1922 Nag. 146. 

— Appreciation of — Memory. 

Imayinalion or foci. 

" Men without deliberately intending to falsify 
facts are extremely prone to believe what they 
wish, to confound what they believe with what 
they heard and to ascribe to memory what is 
merely the result of imagination." (Daniels and 
Lyle, A.J.Cs.). Mt. ANJUMAN-UN-NISA v. ShAIK 
ASHIG ALI. 66 I.C. 222=8 O.L.J. 439 = 

A.I.R. 1922 Oudh 178. 


— Appreciation of — Oral evidence. 

Absence of documentary evidence. 

Where the oral evidence produced is itself con- 
vincing the absence of dociimentary evidence in- 
support of it should not be made much of. 8 Lab. 
48 (P. C.), Bfd. on. (Abdul Raoof and Abdul 
Qadir, JJ.). ilT. CHANNI BibI v. AHMAD KHAN. 

69 I.C. 331 = A.1.R. 1924 Lah. 265. 

-Alibi in criminal case. 

Where witnesses for the accused deposed that 
they met the-accused Ghulam All and Fazal Illahi 
at Sangla about 10 A.M. on the 12th of July and' 
this oral evidence was unsupported by any docu- 
mentary evidence and the witnesses were not per- 
sons who would remember the date precisely. 

Held, such evidence as that is easily obtainable 
in this country. (Le Rossignol and Zafar ^42*, J/.). 
JALAL V. KINQ-EMPEBOR. 81 I.C. 847= 

25 Cr-L.J. 811 = A. I. R. 1923 Lah. 232. 
— Appreciation of— Partition papers. 

Value on questions of ex^tence of tenancy. 

■ Partition papers are not of real assistance in the 
absence of detailed information as to the history of 
the document mentioued, when it was prepared, by 
whom, in whose presence, and for what purpose. 

The question whether a document is admissible- 
in evidence as a public document is fundamentally 
distinct from the question whether its contents are- 
binding upon tenants without proof of notice on 
them or of their consent. Weight will obviously 
have to be attached to the statutory provisions for 
the partition of estates in operation at that time* 
and how far the proceedings did in fact conform to 
these rules is plainly a relevant matter. (Afoofcer- 
jeeandChotener, JJ.). Tara KdmABiIGhose v, 
Kumar ARUNOHANDRA Singh. 74 I.C. 383=^ 

36 C.L.J. 389= A.I.R. 1923 Cal. 261. 
— Appreeiation of — ^PreBnmptlon. 


jN on-proauenon of occounfs. 

Where certain documents produced after tho- 
defendant’s examination showed that the defend- 
ant’s^ story on an important point was false and 
notwithstanding the fact that opportunity was givem 
to recall him and explain, if possible the oontradio- 
tion, he was not recalled and where accounts im 
his possession, though summoned, were not pro- 
duced, ■ * 

Held, that the proper presumption from thesa 
oiroumstanoes was that the defendant's oase ia 
untrue. (Lord Phillimore:) YBNKANNA v, Aga8- 
THIAH. , 82 M.L.T. 27 C. W.N. 72sL 

R tR. 1923 P.C. 31. 
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EVIDENCE — Appreciation of— Presumption. 

Possession follotcing title. 

Where there is strong evidence of possession on 
the part of the respondents, opposed by evidence 
apparently string also on the part of the appellants 
in estimating the weight due to the evidence on 
both sides, the presumption may well be regarded 
that possession went with the title. {Slookcrjee and 
Chotzner, JJ.). PboMODE KUMAB ROY t;. MadAN 
:M0HAN SAHA PbAMAKIK. 70 I.C. 555= 

27 C.W.N. 305 = 36 C.L.J. 396= 
A.I.R. 1923 Cal. 228. 
— Appreciation of — Privy Council. 

Where the trial Court, who had seen the 

witnesses, disbelieved the evidence of the pre- 
paration and execution of the will, the Privy 
■Council refused to dissent from him in his estimate 
of the evidence of the witnesses on those points. 
<Sir Binod Mitter.) VeLLASWAMT SERVAI v. 
L. SIVABAMAN SERVAI. 121 I.C. 230= 

51 C.L.J. 150=34 C.W.N. 206=31 M.L.W. 185= 
1930 M.W N. 394=32 Bom. L R. 511 = 
57 I. A. 96=8 Rang. 179= A I R. 1930 P C. 24= 

58 M.L.J. 114 (P C.). 
— Appreciation of— Probabilities. 

Based on certain fact not leading to one conclu- 
sion — Judge can draw legitimate inferences from 
Jacts proved— Wlien particular inference cannot be 
reasonably drawn from facts partly relying on it for 
discharging onus of proof fails— Evidence— Burden 
o/ proof. 

Where the Court has to depend upon probabilities 
based on certain facts which do not lead to one 
•conclusion, the Judge is entitled to draw inferences 
from the facts proved before him, but the inferences 
must be such as could be legitimately drawn from 
the facts. If the facts are such that no reasonable 
man could draw a particular inference is such as to 
be equally consistent with non-liability and with 
•liability, then the party who relies on the inference 
to discharge the onus of proof of establishing 
liability fails. Smith, Ltd. -r.O.W. Railway Co., 
(1921) 2 K. B. 237, Foil. (Suhrawardy and Patterson, 
JJ.). bbngal-Naopur Railway Company t>. 
MOOLJI SlOKA & Co. 52 C.L.J. 235. 

—Appreciation of — Proof. 

Positive and negative. 

An af&nnative proposition is not established by 
•showing that the witnesses who depose to a 
•contradictory negative proposition are not reliable. 
Of course, if there is a conflict of evidence on a 
point, it would be perfectly legitimate to take into 
■consideration the circumstantial evidence with a 
■view to show that evidence of the first class of 
witnesses was true and that of the second false. 
4Lord Atkinson.) SARATKUMARI v. AMULTADHAN. 

71 I.C. 632=17 M.L.W. 481 = 27 C.W.N. 629 = 
25 Bom. L.R. 548 = 37 Cal. L-J. 501 = 
1923 M.W.N. 392=32 M.L.T. 137= 
A.I.R. 1923 P.C. 13 (P.C.). 
Use of King Edward Stamp in 1915. 

The mere fact that the promissory note is 
stamped with a King Edward stamp does not prove 
that the note was executed in 1911 and not in 1915, 
in the absence of any evidence that there were no 
King Edward stamps in existence in 1915. {MoU 

5agar, 7. . MT. CHANDO V. SIRI ram. 

80 I.C. 177 = A.I.R. 1923 Lah. 607. 

—Appreciation of — Relevant evidence. 

Cumulative effect. 

The proper and satisfactory way of appre- 
ciating evidence is to consider, not whether each 
•piece of evidence proves the case by itself, but to 
■eonsider the cumulative eflect of all the relevant 


i EVIDENCE — Appreciation of— Witnesses. 

items of evidence adduced in the case. 81 All. 412 
(P.C.), Foil. [Ananlhakrishna Ai/yar,J.). Venkata- 
RAMAYYA V. VENKATAPPAYYA. 122 I.C. 653 = 
1923 M.W.N. 664=A.I.R. 1930 Mad. 337. 

—Appreciation of — Reliability. 

Signature indifferent places. 

The fact that in oue place of an account book the 
signature of a party may be forged cannot preclude 
; the Court from holding that his signature in an- 
other place is genuine. {Odgers, J.). RamaswAMI 
V. Rajl*. 96 I.C. Iu51 = 1926 M.W.N. 635= 

A.I.R. 1926 Mad. 963=51 M.L.J. 167. 

Venuicular record. 

Generally in cases where evidence is given by a 
witness in his own language, the vernacular record 
is always treated as more reliable and entitled to 
greater weight, though this maxim could not always 
be Sivfoly applied in cases where a Magistrate who 
is taking down the evidence simultaneously in 
English understands the language as well as his 
reader. {Abdul Qadir, J.). Sadhu Singh v. King- 
EMPEBOR. 73 I.C. 513=24 Cr.L.J. 623 = 

A.I.R. 1923 Lah 167. 

Confessicni, — Delay. 

When the story of confession was not told by the 
witness until after a fortnight of the occurrence, 
the evidence is unreliable. (Coutts and Adami, 
JJ.). Nibu Bhagat V. Emperor. 71 I.C. 219= 
1 Pat. 630=4 P.L.T. 76=24 Cr.L.J. 91 = 

A.I.R. 1922 Pat. 582. 

— Appreciation of— Trial Court's opinion. 

The Court of appeal ought to give sufficient 

weight to the opinion of the trial Judge on the 
demeanour, intelligence, position and character of 
the witnesses who were brought before him before 
reviewing the findings of the trial Judge, who, 
upon such matters, is in a position to form a much 
better judgment than could be formed by J udges who 
had not had the advantage of seeing the witnesses. 
A.I.R. 1923 P.C. 62, Rel. on. (Raymond and Hladgao- 
kar, A.J.Cs.). RATANSING GULABSING v. NaniK 
Ram Chatomal. 20 8. L.R. 220= 

A.I.R. 1927 Sind 219. 

—Appreciation of — Will. 

--Circumstantial evidence. 

Where if B had been adopted there was no neces- 
sity to have a will in his favour and it seemed that 
the husband of testatrix in his desire to retain the 
property of his deceased wife in his hands had 
been resorting to various devices aud the idea of 
getting a will from his wife shortly before her 
death was one of those devices. 

Beld, that neither the will not the adoption was 
held to’ be proved. (Broadway and D. Abdul Qadir, 
JJ.). Hab Bhagwan V. hukam Singh. 

68 I.C. 769=4 Lah. L.J. 245 = 3 Lah. 242= 

A.I.R. 1922 Lah. 243. 
— Appreciation of — WitneBses. 

Cross-examination — Demeanour. 

Unless the evidence given by witnesses is shaken 
in cross-examination or their demeanour is such as 
to lead one to the inevitable conclusion that they 
have perjured themselves, no Court is entitled to 
discard evidence on the ground that the witnesses 
are tenants of a party to the suit. (Wort, 

Bbas Singh v. Khedu Mian. 123 I.C. 637= 

A.I.R. 1930 Pat. 58. 

Partisans. 

Where the witnesses are partisans there is 
always a tendency to strain a point in favour of a 
friend. It is doubtful if such can conceive that 
he was thereby doing something improper. The 
attitude of mind is often a self-deception produced 
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EYIDEKCE— ‘Appreciation of— Witnesses. 

«ub-con8oiou8ly by an outside cause. In these cir- 
cumstances best method to arrive at a correct con- 
clusion is to look at inherent probabilities of the 
case. {Stuart, G.J. and Baza, J.). Nisar ALI 
Khan v. Muhammad adi Khan. 119 I.C. 337- 

6 O.W.N. 545 = A I R. 1929 Oudh 494. 

Contradictory evidence — Credibility — Finding 
■of trial Court. 

It is doubtless true that on appeal the -whole case, 
including the facts, are within the jurisdiction of 
the appeal Court. But, genearally speaking it is 
undesirable to interfere with the findings of fact 
of the trial Judge who sees and hears the witnesses, 
and has an opportunity of noting their demeanour, 
especially in cases where the issue is simple and de- 
pends on the credit which attached to one or other 
of conflicting witnesses. 

When the appellate Court finds witnesses for 
plaintifi deposing to facts absolutely contrary to the 
facts to which the witnesses for defendant depose ; 
when witnesses on one side are prima facie as deserv- 
ing of credit as the witnesses on the other side , 
when the witnesses on neither side have been 
shaken in cross-examination and when trial Court 
has applied its mind intelligently as to the witness- 
es whom it should believe and the witnesses whom 
it should not hslieve, the finding of the trial 
Court as to the credibility of the witnesses should 
be accepted. A. 1. R. 1916 P. C. Foil. {Stuart, 
O. J. and Raea, J.). Raj Boohan SINGH v. Sri 
Thakobji Mahabaj. 4 O.W.H. 1179= 

A.I.R. 1927 Oudh 618. 

- ■ ■ — “Interested. 

Where the brother of the witness in question 
brought a complaint for causing hurt against the 
first cousin of the accused a year before. 

Held, that this was not a sufficient reason for dis- 
believing the evidence of the witness. {Scott-Smith 
und Martineau, JJ,). DlLlP SINGH v. Empbrob. 
86 I.C. 841=7 L.L.J. 44=26 Gr.L.J. 757= 

A.I.R. 1925 Lah. 318. 

— -Afedfcal ^nion — Eye-witness — Value of. 

Where there is the testimony of a considerable 
body of trustworthy witnesses of good position and 
undoubted respectability who were able to observe 
fikots and draw inferences therefrom, who acted not 
in secrecy bat with the utmost publicity In the 
tnidst of a large assembly and who had no intelli- 
gible motive to engage in a conspiracy for setting 
up a false testamentary instrument, the opinion of 
snedioal man as to what should have been the pro- 
bable state of the testator should not outweigh and 

? revail over the testimony of such eye-witoesees. 
Hookerjee and Ohatener, J J j). Sabadindu Nath 
RAI CHAUDITBI 0, SUDHIB CHANDBA DaS. 

69 LG. 48=50 Gal. 100=35 C.L.J. 569= 

A.I.R. 1923 Gal. 116. 

— ' D ebtor to party. 

To say that, because one in the ordinary course 
of one’s bosinesB, owes money to a certain person 
one should not be believed when speaking iti 
favour of that person, is too absurd. {Maung Kin 

’>/.). Maung Po Gyon V. MAUNG So. 70 I C 902= 

1 Bop. L.J. 213= A.I.R. 1923 Rang. 80. 
rrn — Sugffeetion of doubt— Poor witness— Credi- 

mUy. 

. In order to discredit a witness it is not enough 
^ suggest doubts about his veracity. If the me^s 
<^tradiotioQ . are available to the .party who 
'^alteogea his^truthfalnefls these should bepro- 
dUbedtb^fotB the Oourt. It cannot? be affirmed as a 
^onezallntletthat person is not trustworthy be- 

{^eoieriit and Buokland, 


EYIDENGS— Oiroumstantial evidence. 

JJ.). PRASANNAMOYI DEBI V. BAIKUNTHA Nath 


Ohattoraj. 


66 1.0.782=49 Cal. 132= 
34 C.L.J. 384=25 C.W.N. 779= 
A.I.R. 1922 Cal. 260. 


Appreciation of — Miscellaneous. 

Per Hallifax, A.J.C.— There is no distinc- 
tion between what a prudent man would believe 
out of Court and what a Judge may believe, 
[Hallifax, Prideaux and Kotval, A.J". Cs.). SAPKU v. 
Emperor. 65 I.C. 561 = 23 Cr. L.J. 129= 

A.I.R. 1922 Nag. 146. 

— Circumstantial evidence. 


Partisan — Direct evidence. 

Where there is very strong feeling between the 
parties and direct evidence on both sides is of a 
partisan character, it is safe to decide the case 
upon the circumstances and probabilities. (Lindsay 
and Banerji, JJ.). SlBT AHMAD v. AMINA 
Khatoon. 113 I.C. 434=25 a. L.J. 705= 

50 All. 733= A.I.R. 1929 All. 18. 


When conclusive. 

Per Mukerji, J . — Circumstantial evidence should 
not merely point to the inference that is to be 
drawn, but that the evidence must be of such a 
nature that it can possibly lead to no other infer- 
ence. {Rankin, C.J. and Mukerji, J.). KAMAL 
Kumar ti. Nanddlal Ddbay. 116 I.C. 378= 

33 C.W.N.211=56 Cal. 738= 
A.I.R. 1929 Cal. 37, 


The ordinary rule in a case of circumstantial 

evidence is that, in order to justify a conviction, 
it should be incompatible with any reasonable 
hypothesis than that of the accused's guilt. {Faw- 
cett and Mirza, JJ.). EMPEROR v. ISMAIL KHA- 
DIRSAB. 108 I.C. 501 = 52 Bom. 38S= 

30 Bom. L.R. 330=10 A.I.Cr.R. 118= 
29 Cr. L.J. 403= A.I.R. 1928 Bom. 130. 

When conclusive — Incompatibility with inno- 
cence. 

lu order to infer guilt from the oiicumstantial 
evidence it must be shown that the inculpatory 
facts are inoompatible, with the innooenoe of the 
accused and incapable of explanation upon any 
other reasonable hypothesis than that of his guilt. 
{Tek Chand, J.). Pbitohard v. Emperor. 

112 I.C. 850=30 Cp. L.J. 18=11 A.I. Cr. R. 408 = 

A. 1. R. 1928 Lah. 382. 
When sufficient for conviction. 

Oiioumstantial evidence to oonviot a person 
requires a high degree of piohability, that is 
sufficiently high that a prudent man, considering 
all the facts and realizing that the life or liberty 
of the accused person depends upon the decision, 
feels justified in holding that the aooused oom- 
mitted the crime. 82 P.R. 1916 Or., Foil. (Addi- 
son and Coldstream, JJ.). DINA t). Emperor. 

109 I.C. 912=29 Cp. L.J. 640=10 A.I. Cp. R. 380. 
Exhaustiveness— Probability. 

Though oiroumstantial evidence must be exhaust- 
ive, tlmt does not mean that every incident short 
of the actual commission of the offence must be 
proved by positive evidence but that what is- 
required is so high a degree of probability that a 
prudent man would feel justified in holding that 
the aooused committed the crime. 82 P. R, 1916 
Or;, Appl. {Campbell and Addison, JJ.). BUTA 
Singh V. Emperor. 97 I.C. 752=7 Lah. 396= 

27 Cp. L.J. 1168= 27 P.L.R. 447= 
- A.I.R. 1928 Lah. 682 «- 

— ; — -The minutes of a meeting are prima faoia 
dvidenoe of whftt happened at the meeting. (Shah) 
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EYIDENCE— Circumstantial eYidence. 

Ag. C.J. and Fawcett, J.). Parshuram Datta- 
RAM V. Tata industrial Bank, Ltd. 

90 l.C. 580=26 Bom. L.R. 987 = 
A.I.R. 1925 Bom. 49. 

Redjicss of eyes — BJiang smoker. 

The redness in the eyes of a person maybe due 
to several causes and in the absence of evidence it 
cannot be heUi that the person merely on that ac- 
count is an habitual smoker of bhang. (Gokaran 
Nath, A.J.C.). B.ahaddr Dube y. King-Emperor. 
89 l.C. 145=120. L.J. 388=26 Cr. L.J. 1281 = 

A.I.R. 1925 Oudh 480. 

Oral evidence — Equal value. 

Where the question involved is \Yhether the 
guardian was guilty of gross negligence in the 
conduct of >he case, 

Seld, that circumstantial evidence is as good as 
any other kind of evidence in such matters and 
perhaps better evidence than oral evidence. {Krish- 
nan and Venkatasubba Bao, JJ.). VEERAPPAN v. 
MENNAPPAN. 70 l.C. 335= 31 M.L.T. 449= 

A.I.R. 1923 Mad. 245. 

When conclusive. 

If an accused person is to be convicted on cir- 
cumstantial evidence the circumstances must be 
such as to exclude all reasonable probability of his 
innocence, and Abdul Baoof, JJ.). 

MD. YAU t'. Emperor. 81 l.C. 555= 

4 Lah. L.J. 235 = 25 Cr. L.J. 939 = 

A I R. 1922 Lah. 263. 

The fundamental rule by which circumstan- 
tial evidence is estimated is that in order to justify 
the inference of guilt the inculpatory facts must 
be incompatible with the innocence of the accused 
and incapable of explanation upon any reasonable 
hypothesis other than that of his guilt. It is safer 
to follow the rule that “the fouler the crime the 
clearer and the plainer the proof ought to be.” 
(Jivala Prasad and Sultan Ahmed, JJ.). RAGHU- 
NANDAN KOERI V. EmPBBOB. 59 l.C. 858= 

22 Cr.L.J. 154 = 1 Pat. L.T. 684. 

— Corroboration. 

Contemporaneous documentary evidence — Oral 

evidence. 

Where there is a difficult investigation of a fact, 
the history relating to which is somewhat obscure, 
contemporaneous documentary evidence, if it is 
trustworthy, should be preferred to any amount of 
oral evidence, which does not always create the 
same amount of confidence. (Banerji and King, 
JJ.). DEBI DAYAL V. AMBIKA PRASAD. 

119 l.C. 9g = A.I.R. 1929 All. 545. 

■ Statement of witness. 

It is impossible to treat statements by a witness 
as corroborating his own evidence, those being 
merely parts of that very evidence itself. (Lord 
Barling.) LiM YAM HONG &. OO. v. LAN OHOON & 
Co. 107 l.C. 457 = 

47 C.L.J. 288=30 Bom. L.R. 757 = 
29 M.L.W. 520=A.I.R. 1928 P.C. 127 = 

56 M.L.J. 88 (P.C.) 

Partisan — Oral evidence — Documentary evi- 
dence. 

Where there are two factions, each trying to 
support its own candidate, i.e., either one party or 
the other the oral evidence given on either side 
should not be believed end acted upon except 
where it is borne out and corroborated by the docu- 
mentary evidence. (Waller and Madhavan Nair, 
JJ.). LAKSHMINABAYAN V. K. PUNNAYYA. 

103 l.C. 134=A.I.B. 1927 Had. 820. 


EVIDENCE— Credibility. 

Marriage settlement — Oral evidence — Written' 

evidence. 

It would be unwise of a Judge to act in a disputed 
Indian case upon oral evidence that there had been- 
an ante-nuptial agreement which would in effect be 
a marriage settlement unless there was contempo- 
raneous written evidence to corroborate the oral 
evidence. (Sir John Edge.) LAKSHMIAH v. 
Kothandarama. 88 l.C. 327 = 27 Bom. L.R. 1076= 

29 C.W.N. 1013=1925 M.W.N. 717= 

48 Mad. 605=3 Pat.L.R. 290= 
23 M.L.W. 138 = 23 A.L.J. 662=62 I. A. 286= 
42 C.L.J. 8=A.I.R. 1925 P.C. 181 = 

49 M.L.J. 109 <P. C.). 

Police surveillance — Statement under. 

No reliance should ordinarily be placed on the 
uncorroborated testimony of a criminal who has 
undergone a sentence of imprisonment and is under 
police surveillance especially when he is produced 
by Police under whose supervision he is. (Shadi 
Lai, C.J. and Jafar Ali, J.). NAWAB v. THE 
Crown. 89 l.C. 311=7 L L.J. 219= 

26 P.L.R. 518=26 Cr.L.J. 1335= 

A.I.R. 1925 Lah. 397. 

—Credibility. 

Oral evidence — Documentary evidence. 

The trial Judge did not deal with the genuine- 
ness of the entries in the books of Pandas upom 
any reasoned footing. He had no .evidence before 
him directly bearing upon the topic of genuineness,, 
except such as may have been afforded by the com- 
parison of certain signatures. He pronounced the 
entries forgeries because they were inconsistent, 
with the evidence of one B, whom he believed ia> 
all. For the same reason he declared that one 
other document was a forgery, although apparently 
he had not before him the original or any satis- 
factory evidence of the circumstances in which ib. 
was alleged to have been made. The High Court, 
however, approached the matter from a different 
angle. The Judges thought it proper to make a. 
critical oxaminariou of the actual books and of the 
evidence, if any, supporting or impeaching the 
genuineness of the entries, and after the most rigid, 
scrutiny oi these books, came to the conclusion- 
that the entries were undoubtedly genuine. They 
also weighed the oral evidence directed to the rest* 
of the case, and having seen M, the principal wit- 
ness, rejected the evidence. Upon these findings- 
the ultimate conclusion at which the High Court- 
arrived was inevitable. (Lord Tomlin.) ilALAYAM 
Singh v. Shivbaj Singh. 118 I. C. 13= 

1929 A. L. J. 856=30 M. L. W. 744 = 
A. I. R. 1929 P. C. 217=57 M. L- J. 672 (P. C.), 

Finding as to — Legal evidence. 

It is open to the Court to find that the evi- 
dence of a person is not worthy of credit ; but ib 
cannot arrive at a finding in absence of legal evi- 
dence. (Bennel and Iqbal Ahmad, JJ.). ShOJA- 
uddin Khan v. Mehdi Raza. 118 I. C. 230= 

A.I.R. 1929 All. 873.- 

Competency to decide — Privy Council. 

On a pure question of credibility of witnesses, 
the Privy Council have no better competence to- 
determine where the truth lay than the lower- 
Appellate Court has, (Viscount Sumner.) RAM. 
GOPAL V. DHANJI JADHAVJI BHATIA. 

Ill l.C. 480=55 Cal. 1048 = 35 I.A. 299= 
48 C.L.J. 667=1928 M.W.N. 924=24 N.L.R. 184= 

30 Bom. L.R. 1389 = 32 C.W.N. 1117= 

28 M.L.W. 55=11 N.L.J. 229= 
A.I.R. 1928 P.C. 200=88 M.L.J. 248 (P. C.)^ 
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BYI DENCB— Credibility. 

^‘—TrialJudge'sopinion. . . u v 

At all times considerable weight should he aV 

tached to the opinion of the 

witnesses as to their relative credibility. When 
the record does not show that the witnesses on 
either side have been materially discredited or 
greatly shaken in cross-examination, it is the duty 
of the Judge to decide which side is telling the 
truth When the Judge has tried the case with 
marked care and intelligence, his opinion as to cre- 
dibility of the witnesses should ordinarily be ac- 
cepted. (Slnart. C. J. and Goharan Nath Misra, 
j). MuKTA Prasad u. BiiPCROR. 94 I.C. 193— 

27 Cr. L.J. 577 = 13 O.L.J. 69. 


■ Changing sides. 

A witness who has changed sides and has made 
statements in favour of both the prosecution ^ and 
the accused is an unreliable witness and neither 
of his statements can be believed. {Wazir Hasan, 

A.J.C.). Sabju Singh v. Emperor. 

88 I.C. 852=26 Cr. L. J. 1236= 
A.I.R. 1925 Oudh 726. 


Denominttion. 

Credibility of witnesses or jurors must not be 
judged from their denomination. 11 C.W.N. 1085, 
Foil. {Mookerjee and Chaiterjee, JJ.). MAMPRD 

CHOWDHURy t>. Emperor. 

61 I.C. 264=51 Cal. 418 = 38 C.L.J. 397= 

25 Cr. L.J. 776= A.I.R. 1924 Cal. 323. 
Impracticability. 

Where a witness states that he could see and 
did see, in apparently very short time, that a 
certain quantity of land had not been cleared, the 
statement can be disbelieved as being improbable 
only if cross-examination is directed to the imprac- 
ticability of forming a judgment by mere inspec- 
tion even with the aid of glasses, as to the propor- 
tion cleared. [Viscowit Haldane). Naba Kumar 
DAS V. RudbA NARATAN. 77 I.C. 141= 

1923 M.W.N. 622=28 C.W.N. 589 = 33 M.L.T. 399= 

S L.R. P.C. 25=A.I.R. 1923 P.C. 95 = 

45 M.L.J. 438. 

Delay in disclosure. 

Where a witness keeps quiet for many days after 
the occurrence and comes forward after the police 
had made a discovery he is not reliable. {Shadi 
Lad, 0. J. and Zafar Ali, J.). RULLIA RAM v. 
THE CROWN. 84 I.C. 321 = 5 L.L.J. 325= 

26 Cp.L.J. 2S7=A.I.R. 1923 Lah. 438. 

Discredited teftinuniy on material facts. 

In dealing with the evidence of witnesses who 
have been discredited on important and material 
facts as not speaking the truth it will be well to 
remember that their evidence on other points must 
he received with considerable caution. Witnesses 
who are proved to be not speaking the truth on 
some important points ought not to be trusted 
implicitly. 27 C. 637 at p. 646 (P. 0.), referred to, 
[Zumaraswami Sastry and Beilly, JJ.). Rahima- 

TULLA Sahib v. Kamabajapandiya. 

1930 M.W.N. 417. 

Demeanour— Trial Judge*a opinion— Proved 

facts — Appellate Court's opinion. 

When the question is whether a witness is 
speaking the truth or not, light is thrown upon it 
by the demeanour of that witness in the box by 
the manner in which he answers question, and by 
how he seems to be affected by the questions that 
are put to him, and so on. No doubt there the 
trial Judge has an advantage which cannot possihly 
^ shared by any appellate Court. But when the 
tUws upon credibility are founded upon argumen* 
wlyc infemnoes from facts whioh are not disputed, 

D. D. VOL, in— 19 * 20 


EVIDENCE— Criminal Trial. 

then the Court of Appeal is really in just as good 
a situation as the Judge of first instance. (Lord 

Dunedin). PALCHUB SANKARA REDD! t). PALCHUR 

HAHALAKSHMAMA. 70 I-C- 949— 

27 C.W.N. 414=17 M L.W. 1=31 M.L.T. 307= 

A I R. 1922 P.C. 315. 

Person acquitted in prior case. 

In estimating the value of the evidence given by 
a witness, the elementary principle must not be 
overlooked that where there has been an acquittal, 
the acquittal is conclusive and it would be a very 
dangerous principle to .adopt to regard a judgment 
of not guilty as not fully establishing the inno- 
cence of the person to whom it relates. (Mookerjee 
and Buckland, JJ.). SAROJINI DASSI v. HARI 
DASGhose. 66 I.C. 774=49 Cal. 235= 

34 C.L.J. 373 = 26 C.W.N. 113 = 

A.I.R. 1922 Cal. 12. 

—Criminal Trial. 

Examination of witnesses — Obligation of prose^ 

cution — Right of cross-examination by defence. 

The prosecution is under no obligation to exa- 
mine witnesses who it has reason to believe will 
not speak the truth. It is usual in such circum- 
stances for the prosecution to tender suoh witnesses 
for cross-ezsmination. The defence, however, is 
certainly entitled to claim that privilege but 
having omitted to do so they cannot be permitted 
to make capital of the fact that these witnesses 
were not cross-examined. 8 Cal. 121, held too widely 
stated. (GrdhamandLortWilliams, JJ.). NAyan 
MandAL V. EMPEROR. 34 C.W.N. 170= 

1930 Cr. C. 134=A.I.R. 1930 Gal. 134. 
Retraction. 

In a case of murder, the evidences of witnesses 
who have resiled from their previous statements 
should not be relied upon. (Devodoss and Wai- 
lace, JJ.). ayyamperumal Pillai v. Emperor. 
91 I.C. 50=27 Cp.L.J. 18= 1925 M.W.N. 319= 
22 M L.W. 495= A.I.R. 1925 Mad. 879. 

Immaterial discrepancies in. 

Where the reason for the acquittal of the accus- 
ed by the learned Sessions Judge was certain in- 
consistencies and improbabilities in the evidence 
of the prosecution- story and the difficulty of find- 
ing any explanation justifying the rejection of the 
alibi. 

It was held, that if the prosecution is to he reject- 
ed in substance there must be some other explana- 
tion of the facts that actually occurred. Failingany 
such explanation it is not permissible to reject the 
prosecution evidence owing to immaterial discre- 
pancies or improbabilities. (Lyle and Ashworth, 
A. J. C$.). Emperor v. Narotam. 74 I.C. 434= 

10 O.L.J. 68= 24 Cr. L. J. 770= 
A. I. R. 1928 Oudh 217. 

Partial credibility. 

Evidence of a witness, if hold to he unreliable in 
respect of one accused cannot be held to be reliable 
in respect to other accused. (Shadi Lai, C. J. and 
Le Rossignol, J.). Kheri v. The Crown, 

99 I. C. 857= 3 L.L. J. 147=28 Cr. L. J. 185. 

Nature of offence— Quantum of evidence. 

The fouler the crime, the clearer and plainer the 
proof ought to be, though it cannot be laid down as 
a proposition of law that the quantum or value of 
evidence must be proportionate to the enormity of 
the crime or the consequences whioh may follow 
from convictions, (Jwala Prasad and’ Sultan 

Ahmad, JJ.). Raqhunandan Kobri Empbror 
. $8 1.0. 858=33 Or. L. J. 154=1 P. L. T. 664| 
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EYIDENCE^Docaments. 


— Docnments. 

Accotint books. 

The noting of the items in the account hook 
kept regularly by munira in whose presence the 
money was not paid is no evidence. {Martineau, J.). 
Firm'Gokal Mal. V. Firm Nath Mal. 

75 I.C. 812= A. I. R. 1923 Lah. 431. 

Two conveyances^Same "“parties— Falsity of 

one — Truth of other. 

Where two instruments of conveyance between 
the same parties are very intimately connected 
with each other, and from the evidence of the par- 
ties one of them is found to be false and fraudu- 
lent. the evidence of the parties with regard to the 
other should be approached with great suspicion 
and subjected to strictest scrutiny. The more fact 
that the one was false and fraudulent transaction 
does not by itself prove that the other deed was 
also false and fraudulent, but it does throw upon 
the party a heavy burden to prove that the pme 
was a bona fide document and not executed with a 
view to defeat or delay any claims of the creditor 
on the executant of the deed. (Sir Finode flitter,) 
MOHAMMAD ALI MOHAMMAD KHAN r. MT. BIS- 
MiLLAH Begam. A.I-R- 1930 P.C. 255. 

Documentt— Award. 

Where exclusive title is set up on the strength 

of an award, the award must be produced. 

(Raea,J.). Narottan Das v. Mahommad Raza. 

96 I.C. 14= A. I. R. 1926 oudh 522. 


—Documents — Decree. 

Where there was a decree in favour of a co- 

sharer, against Government followed by a partition 
in accordance with the decree between that co- 
sharer. plaintiS and Government, 

Held, the decree being followed by partition is 
elevant and is an important piece of evidence in a 
suit by the plaintiff against the Government in ret- 
spect of portion of the property covered by the pre- 
vious suit. (Lord PhiUinore). NABESH NABAYAN 
V Sect, of State. 77 I.C. 1048=32 M.L.T. 162= 
1923 M.W.N. 511 = 50 Cal. 446=50 I. A. 121 = 

28 C.W.N. 453=4 L.R.P C- 50= 
A.I.R. 1923 P.C. 1 = 45 H.L.J. 444. 


—Documents — Horoscopes. 

Horoscope is not in itself a probative docu- 
ment The importance of the custody of the docu- 
ments related to their genuineness and not to rele- 
vancy. (Dalai and Sifnpson, A. J . Cs.). AMBIKA 
PRASAD V. LAL BAHADUR. 83 I.C. 840= 

11 O.L.J. 164=A.I.R. 1924, Oudh 353. 

— Docnment — Judgment. 

—Proof of litigation. 

The fact that a judgment is admitted in evidence 
in order to prove that there was litigation which 
terminated in a certain way, does not make all the 
recitals in that judgment p.art of the evidence 
in the subsequent action. 20 C.W.N. 043; 23 C.L.J. 
683- (191.5) and 42 M. L.J. 324 (P.B.) (1022). FoH. 

(Mookerjee and Rankin, JJ.). 

KAZl t. ABDUL hub KAZL 81 LC. 667- 

28 C. W. N. 62=A.I.R. 1924 Cal. 523. 


Proof of Custom. 

Where a question of custom is under considera- 
tion. a succession of judgments relating thereto is 
valuable evidence from which the Court can come 
to a conclusion. (Ashworth, J .C. and Simpson, 

A.J.C.). Thakub rudraprotap Nabayan sing 
t:. THAKUR NIBMAN PRASAD SING. 74 IX. 225- 
* 9 O.L.J. 652= A.I.R. 1923 Oadh 61. 


EVIDENCE — Document — Relevancy of. 
—Documents— Maps. 

Entries. 

The entries in Thakhastm^-y and Khasra made by 
an Amin before and for the preparation of survey 
have no evidentiary value. (Ur. Ameer .4ft). JaGDEO 

N. \bain Singh r. Baldeo Singh. 71 I.C. 984= 

1923 M.W N. 361 = 27 C W.N. 925= 
3 P.L T. 605=49 I. A. 391 = 36 C.L.J. 499= 
32 M L T. 1 = 2 Pat. 38= A I R. 1922 P.C. 272= 

45 M.L.J. 460. 

— Documents — Probative value. 

The decision of a question of fact must de- 
pend on evidence. That evidence may be, and natu- 
rally is. documentary, but the documents admitted 
in evidence upon that question are really historical 
materials and although they have to be construed, 
and if possible understood, they are not to be treat- 
ed as involving issues of law merely because they 
have to be construed. It is not as though they 
were being construed as instruments of title, or 
were contracts or statutes, or otherwise the direct 
foundation of rights. (L'rd Sumner). MiD. ZAMIN- 
DARI CO. V. Uma Ch.\RAN. 74 I.C. 482 = 

40 C.L.J. 18=29 C.W.N. 131 = 
21 A.L J. 723 = 25 Bom. L.R. 1287 = 
4 L.R. P C. 184=33 M.L.T. 291 = 
1923 M.W N. 832 = 4 P L.T. 627= 
A.I.R. 1923 P.C. 187 = 45 M.L.J. 663. 
— Documents— Proof of. 

Production by accused. 

A document produced by the accused in support 
of his own defence need not be formally proved 
by prosecution as against the party producing it. 

(Kinkhede, A. J. C.). Mohamad Ibrahim v. 
Emperor. 112 I. C. 902=30 Cr. L J. 38= 

11 A.I.Cr.R. 526=A.I.R. 1929 Nag. 43. 

Presence of opposite-party— Production and 

exhibition. 

Formal proof should be presumed to have been 
waived where a document is produced in the pre- 
sence of the opposite party and marked as an 
exhibit. (Curgenven, J.). ZaMINDAR OF RODOKI- 
MIDY V. BUDANKAYALA BHIMAYYA. 98 I.C. 800 = 

24 M.L.W. 677=A.I.R. 1927 Mad. 76. 
Mode — Objection. 

Any objection as to the method of proving a 
particular document must be taken when it is ten- 
dered for admission. (Mukerji, J.). ABDUL SAMAD 
t>. GUNENDRA KRISHNA ROY, 82 I.C. 974 = 

A.I.R. 1925 Cal. 432. 

Waiver. 

The question of relevancy of a document is a 
question of law and can be raised at any stage but 
the question of proof is a question of procedure and 
can he waived by the parties. (Das and Bucknill, 
JJ.). KUMAR KALIKANAND SiNQH V. SHIVA 

NandAn Prasad Singh. 63 I.C. 623= 

3 Pat. L.T. 149=A.I.R. 1922 Pat. 122. 

— Docnments— Record. 

Hakikat Chauhaddi Bundi papers. 

Hakikat Chauhaddi Bundi papers are boundary 
papers prepared by the owners of the estates and 
submitted to Government. 26 C.L.J. 500 (P.C.), 
Foil. (Mookerjee and Buckland, JJ.). SECY. OF 
STATE V. WAZER ALT. 65 I-C. 866=34 C.L.J. 141 = 

A.I.R. 1921 Cal. 687. 

— Document— Relevancy of. . . 

Consideration by appellate— Court. CivU P.C., 

O. 44 iJ. 24. , ^ ^ 

The first appellate Court which ia a Court of fact 

as well as of law can consider the question of the 
relevancy of a document which is only a piece of 
evidence, though this question was not raised in 
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‘BYIDEHCB—Docameiiks— Relevancy of. 

.the Trial Court. (MalUk, «?■•)• KANTBSWAB SABKAR 
. INDBAMANI DASHYA. ^ j ^ = 

non-pdfty- 

Documents prepared by a surveyor under the 
authority of the Collector who was theu tho agent 
of tho Court of Wards in the course of a survey 
:uuder the Court of Wards Act for the purpose of 
the Court of Wards are of little or no probative 
value in a case of a person who was in no way con- 
cerned in the proceedings before the surveyor. 
'(Devadoss, eT.). ARJUNA u. DAYANIDHI. 98 I.C. SOI- 

A.I.R. 1927 Mad. 60==5i M L J. 637. 
— ■ -Private document — Government reeords. 

A mere document between private parties cannot 
•possibly be proof of the correctness of any descrip- 
tion of the land contained therein, in the face of 
•entries in Government records. (\7alUice, J.). 
■RAMASWAMI THBVAN V. ALAGU PILTjAI. 

79 I. G. 881:= A. I. R. 1925 Mad. 143. 

— Docoments— Reports. 

Commissioner. 

A Commissioner’s report is evidence in the case, 
hut Courts should take care to see that the report 
'is filed as an exhibit. (Dsvodoss, J.). APJUNA 
SfAHAPATBO y. DAYANIDHI BOINPALI. 

98 I. C. 301= A. I. R. 1927 Mad. 60= 

51 H. L. J. 637. 

'Comnvissioner. j 

Ordinarily in a boundary dispute the Commis- 
•sioner's report is of great importance but where the 
finding of the Commissioner are inconclusive his 
report is not of much help to the Court. {CJiatter- 
jea and Panton, JJ.). ABDUL Hamid y. BbO- 
JBNDBA KUMAB. 90 I. C. 643= 

A. I. R. 1920 Gal. 290. 
— - -—Inam statement — Iiuxm register. 

An Inam statement is only a statement made by 
a party at the Inam inquiry and is merely an as- 
sertion of his alleged title before a tribunal which 
ihas to decide it. The Inam register embodies the 
'result of the finding of the Inam Commissioner, 
'based partly on statements put in by the parties 
•and partly on other evidence and should be looked 
■to see what the facts were. ’ Maseethu ’ is a 
Teluguformof the Hindustani word “Musjid" 
'whioh means a Mosque and a ‘Panjab’ is nob called 
■“ Maseethu” in Telugu. 

'The word Devadayam implies a public endow- 
-menb. 24 Mad. 243. Foil. {Phillips and Venkata- 
wbba Boo, JJ.). P. PACHA SAHEB v. MOHAMMAD 
Bahimuddib SAHBB. 77 I C 777= 

19 M. L. W. 174=1924 H. W.’ N.’ 217 = 
34 H. L. T. 347= A. I. R. 1024 Mad. 4H= 

« * • « . 48 M. I,. J. 245. 

— Doty of Court. 

■: Allegation against deceased person. 

, Where an allegation is made against a deceased 
Tpetson to the detriment of his estate. Courts of law 
should scrutinize it carefully before accepting it as 

•<iorreot.(Afir*a, J.). Krishna Bai v. Varjiwandas 

Vagjiwamdas. 32 Bom. L.R. 201= 

„ . A.I.R. 1930 Bom. 236. 

Wntten statement manifestly not trice. 

A written statement whioh is manifestly not 
‘'true cannot be used as substantive evidence of the 
truth of what is stated in it. To do so is contrary 
*to technical rules of evidence. {Courtney-Terrell 
-C.J. and James, J.). GOBIND GOEHl v. Baldeo 
^ A I R- 1930 Pat. 293. 

law that If it ii doubtful 
nniechoi evidenbe is admissible dr' inSdmlssible 


EVIDENCE— Duty of Court. 

then the benefit must be given in favour of the 
evidence. {Dalip Singh, J.). MOHANLAL v. MT. 
Tulsan. 109 I.C. 774= A.I.R. 1928 Lah. 824. 

Loss of document — Absence of plea — Relevant 

evidence. 

A document which was relied on wa.'S mentioned 
in the plaiut. Tho document was lost and the 
fact that it was lost was mentioned in an oral 
pleading made while evidence ■was being given and 
leave was asked to prove it by secondary evidence. 
This was refused on the ground that no plea of loss 
of document was raised in the earliest stage. The 
document was found subsequently and was tendered 
in the lower Appellate Court, and that Court was of 
opinion that the refusal to admit secondary 
evidence was correct because no plea about the loss 
of the original document was made and he refused 
to accept the document itself for the same reason, 

Held, it is the duty of a Court to get hold of all 
the relevant evidence there may be and to examine 
it, giving of course due weight to any circum- 
stances attending its production that might render 
it less or more credible, and giving the other party 
a fair opportunity of meeting it, and no Court has 
the right to reject evidence tendered at any stage of 
the trial before its close unless it is irrelevant. 
{Sallifax.A.J.C.). Kamod Singh v. KhemKABAN. 
103 I.C. 186=10 N.Ii.J. 129=A.I.R. 1927 Nag. 269. 
‘‘Relevant evidence. 

It is the duty of the Court to welcome any evi- 
dence that may be offered and indeed to search for 
it, and it is wrong to exclude any evidence that is 
relevant. If it is tendered late, such suspicion or 
disbelief of it as may be due to that fact will attach 
to it automatically, and if the other party has had 
no opportunity, because of the lateness of pro- 
duction of rebutting evidence he might have had, 
the disbelief is greatly increased. (H’afli/’ax, A.J.C.). 
Kesheo RAO V. MAROTIBAO. 92 I.C. 102= 

8 N.L.J. 227=A.I.R. 1926 Nag. 139. 

Admissibility-Summary decision — Doubtful 

cases — Procedure. 

Matters tendered in evidence by the prosecution 
affecting case, must be dealt with summarily and 
instantly by the Judge at the trial when they are 
tendered. Judges in a Court of appeal, are apt 
sometimes to attach weight to the opinion of the 
assessors, and although their opinion does not 
have any legal effect, the Judge ought to guard 
very carefully against allowing a discussion in 
Court, of the reading of a document in Court, in 
the presence of the assessors injurious to the 
accused, when it is by law inadmissible. Tho 
benefit of a reasonable doubt ought to be given 
from the Bench, even to the admission of evidence 
particularly documentary evidence, during the 
trial, and when the Judge is unable to make up his 
mind about admissibility, the proper course for 
him is, either to direct the prosecution to keep 
baok the documets until he has an opportunity of 
looking into the law, or to reject them altogether. 
No Judge in a doubtful case of admissibility ought 
to allow the evidence first to be given, and then in 
his judgment give a decision about their admis- 
sibility. Doubtful or inadmissible documents ought 
not to be admitted in criminal trials. [Walsh and 
Sulaiman, JJ.). LAIQAM SINGH v. EMPEROR. 

86 I.C. 817=26 Cr. L.J. 881=6 L.R.A. Cp. 73= 

^ A-I.R. 1923 All. 40^. 
utiilt or t7tnocence— Decision on— Not ^outtd' 

ness of plea. 

Even the entire omission of an available ^rqa 
and’complete defence and the substitution for it of 
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EYIDENCE— Dnty of Coart. 

unsustainable falsehoods are so closely in accord- 
ance vrith the common, indeed almost universal 
course of human conduct that it cannot be inferred 
from such a defence that the guilt of the accused is 
likely. It is the duty of a Magistrate to find out 
whether an accused person is guilty or innocent, 
not merely to decide whether the ple.as he chooses 
to put forward are sound or not. {HaUxfax. A.J.C.). 

DOMAR Singh i-. Kmpebor. 66 I.C. 1001= 

23 Cr. L.J. 345=A.I.R. 1922 Nag. 87. 

■ ■ —Prod^tcixon of looks — Enforcement of order. 

All account books must be produced by the party 

who has possession of or control over them. If a 
party disobeys the order made in this behalf, the 
Court has ample power to enforce its order. (3/oo- 
kerjee and Walmslexj, JJ.). HarAMOHAN Poddar 
V. SUDARSON Poddar. 66 I.C. 811 = 

25 C.W.N. 847=A.I.R. 1921 Cal. 538. 

■ jjlaced by consent — Decision on — 
Practice. 

It is open to parties to agree as to materials to be 
placed before the Judge for his decision and if the 
Judge acts on ^uch agreement, he does not thereby 
delegate his functions as a Judge. So if the parties 
consent, the Judge can act on the evidence taken 
by a Commissioner uuauthorisedly. (Richardson 
and Shamsul Buda, JJ.). SHAMBHU Nath Khet- 
TEi f. Satish Chandra Mitra. 66 I.C. 49= 

25 C.W.N. 369 = A.I.R. 1921 Cal. 363. 
— Exclusion of. 

Production at late stage. 

Where an application made for admitting, at an 
abnormally late stage, evidence which could have 
been equally well produced at the proper time is 
vexatious and made with the object of delaying 
disposal of the suit, such evidence should be ex- 
cluded: 20 Cal. 740. Dist. (Findlay, J.C. and 
Prideaux, A.J.C.). CHOTESHA v. Mt. MAKTUM Bl. 

109 I.C. 195=A.I.R. 1928 Nag. 223. 
Caste people — Voluntary evidence. 

Defence evidence should not be rejected on the 
ground that the witnesses were the caste-fellows of 
the accused or that they bad come forward at the 
trial voluntarily without being summoned. 43 All. 
186 ; A.I.R. 1923 All. 35 and 22 O.C. 375, Bel. on. 
(Gokaran Nath, A.J.C.). KEWAL KISHOBE v. King 
EMPEROR. 89 I. C. 147= 12 O.L J. 413= 

26 Cr.L J. 1283=29 O C.44= 
A.I.R. 1925 Oudh 473. 

Brahmijis accused. 

Where the only ground which the lower Court 
gave for disbelieving witnesses was that accused 
were Brahmins, that the deceased was a woman and 
that the witnesses did not consider the death of a 
mere woman of any importance compared with the 
lives oi Brahmins who were accused of her murder, 
It was, held, the more facts that the accused are 
Brahmins is not a sufficient reason for rejecting the 
evidence of witnesses who are prima facie reliable. 
{Scott‘ Smith and Moti Sagar, JJ.). ShEO RAM t). 
The Crown. 75 I.C. 733=6 L.L.J. 486= 

25 Cr. L.J. 45= A.I.R. 1923 Lah. 436. 
Technical grounds. 

The exclusion of evidence of relevant facts on 
merely technical grounds is always to be deprecated. 
No legal fiction of presumption can lead to a just 
decision so surely as an ascertained truth. (Batten, 
J. C. and HaJlifax, A. J. C.). BHUBI BHAI r. 
ISHAK Husen. 69 I.C.619=A.I.R. 1923 Nag. 83. 
— Expert Evj'’''ftC6. 

V/hi*, fAssibU. 

The rip..' -* •'f the experts are not legal evi- 
dence tmUsf \ V, appear in Court as witnesses and 
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are examined by both parties in respect of their, 
opinion. (Tek Ckand, J.). WADHAWA v. JAI 
Kishan Das. 106 I.C. 493=29 P.L.R. 125= 

A I R. 1928 Lah. 427. 

Dispute as to age — Limitation — Medical evi- 

device. 

^ledical evidence in cases of age of a party to a. 
suit which falls to be decided for purposes of limi- 
tation cannot throw much light because from its- 
' very nature it is based on conjectures only and it^ 
cannot possibly be looked upon for the purposes of, 
determining with precision the exact age of a parti- 
cular person. In cases when limitation is pleaded 
in defence, a difference of even a single day settles, 
the fate of the case one way or the other, and no 
doctor, however conscientious and competent he 
may be, can give tho precise age of a person so as to- 
enable the Court to determine the exact date of. 
that person’s birth. (Tek Chand and Agha Haidar^. 
JJ.). ZONDA f. Mt. ROSHNAI. 113 I.C. 53= 

10 L L.J. 183 = A.I.R. 1928 Lab. 250. 

Statement in different trial — Admissibility of,. 

The prosecution is not entitled to put in evidence 
statements made by a medical expert in some other* 
trial in the absence of the accused. He ought to- 
be examined orally like any other witness beforo 
the Magistrate and in the presence of the accused. 
Such statements if placed on record must be 
ignored. (Fforde, J.). SabDABA v. Emperor. 

94 I.C. 139=26 PunJ. L.R. 80= 

27 Cr. L.J. 571.. 

Concent to intercourse. 

The mere presence of semen on the loin cloth o£- 
tbe woman is not sufficient to prove that she was a 
consenting party, especially in the absence'of any", 
spermatozo in the vagina. (Shadi Lai, C. J. and 
Lumsden, J.). Ghulam HUSSAIN v. EMPEROR^ 

6 L.L.J. 474=A.I.R. 1925 Lah. 94. 
Dispute as to age. 

Conclusive evidence of age is very rarely obtain- 
able in India. (Dalai and Simpson, A. J. Cs.). AM- 
BiKA Prasad v. Lal Bahadur. 83 LC. 840=- 
11 0. L. J. 164= A.I.R. 1924 Oudh 353. 


— Hearsay. 

— Where evidence to support immigration of a 
Hindu family from one province into another is of 
witnesses who have heard about it from deceasedf 
members of the family, it is inadmissible. Cls. (6) 
and (6) ofS. 32. Evidence Act do not apply to it. 
(Jackson and Mohiuddin, A. J, Cs.). RamCH.\N- 
DBA 1*. RaMABAI. 123 I.C 907 = 

A.I.R. 1930 Nag. 267. 

Basis of action. 

Under the Evidence Act hearsay evidence is 
inadmissible to prove a fact which is deposed to on 
hearsay, but does not necessarily preclude evidence 
as to a statement having been made upon which 
certain action was taken or certain results followed. 
(Phillips and Madhavan Nair, JJ.). VENKATA* 

RAMANUJACHABYULU V. APPALACHARTULU. 

{97 I.C. 785=24 M.L W. 227= 
A.I.R. 1926 Had. 1003* 

— Identification. 


■Identification proceedings. 


There is no section of the Evidence Act, which., 
makes the identification proceedings evidence at. 
all. (Ban^rji, J.) BiNDESHBl v. EMPEROR. 
98 I.C. 478=7 L.R. A. Cr. 170 = 27 Cr.L.J. 1358= 

A.I.R. 1927 All. 163. 

Indian U'omen. . x? i 

Indian women can identify their own articles o£i 

jewellery even if they are of a common pattern.. 
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BYIDENGE — Identification. 

iScctt-Smith and 

^EBOE, . 89 I C- 132. 

■ —Wh£n unreliable. , 

An identification made of a man, who is said to 

vhave been wearing a beard at the time °^Dce 

and whose beard is concealed or absent at the time 
of identification, is by no means convincing, and 

when it standsalono. must be yarded as an un- 
stable piece of evidence. {Walsh and Sula%inan, 
//.). LAIQAM SINGH U. E.MPEBOR. 

86 I.C. 817-26 Cr. L J. 881 = 
6 L.R. A. Cr. 73= A. I, R. 1925 All. 495. 

Outsiders with accused— Legality of Procedure. 

Where owing to the soircity of other under-trial 
prisoners in jail outsiders were brought in and 
placed in the line with the accused. 

It was held, that the procedure was no doubt un- 
visual, but in the peculiar circumstances of the case 
it was iustified. {Daniels and Neave, J J.). ABDUL 
WAHAB V. EMPEROR. 95 I.C. 756=47 All. 39= 

27 Cr. L.J. 836=5 L.R. A. Cr. 193= 

A. I. R. 1925 All. 223. 


•* —After long time — Value of. 

Evidence of identification of persons previously 
unknown after a number of months thas certain 
persons took part in an attack is unreliable, unless 
there was a regular identification parade in which 
•^e witnesses picked out those persons from among 
-others, especially where it is not stated chat such 
persons bear any distingnishing marks by which 
‘they can be recognised. {Martineau, J.). ilAKHAN 
Binqh t). The Crown. 83 I.C. 61= 

6 L.L.J. 320=26 Cr.L.J. 445= 
A. I. R. 1924 Lab. 722. 
- 'After guestions put by Court — Value of. 

Where it appeared that it was only in answer to 
'Questions put by the Court that witness deposed 
to his being able to identify accused. 

It vt&sheld, the danger of accepting such a test!- 
unony is apparent, since witness had ample opportu- 
Aity to see the accused during the committal pro- 
'oeediags. {Broadway^ J.). Rehman v. THE CROWN. 

83 1. 0. 499 = 26 Or. L.J. 19=5 L.L.J. 477= 

A.I.R. 1923 Lab. 662. 

Circumstantial evidence. 

Accused robbed three passengers in the female 
■vompactment causing them injuries one of whom 
Teceived a grievous hurt, and then jumped out of 
'the train, and was found lying by the railside as 
he broke his leg while jumping, having in posses- 
-flion some of the ornaments robbed while more 
valuable things were taken away by his companion, 

Held, the guilt of the accused is perfectly made 
■out. The ofience was committed in the morning 
lund the oSenders were in the compartment for some 
'time taking ofi ornaments from the person of the 
'Victims and causing them injuries, and there is 
'nothing unlikely in their having been able to 
identify him. (Abdul Qadir, J.). SARidAQAR v. 
-King Empbrob. A.I.R. 1923 Lah. 169. 

— AdmissiMKfy. 

It is for the person tendering documentary evi- 
dence to show that it is admissible. (Carr, f.). 
4RWAB Ali V. Tafozal Ahubd. 84 1. 0. 487= 

3 Bur. L.J. 194=2 Rang. 891= 
A.I R. 1925 Rang. 84. 
* AdmieeioK of debt — Plea of limtation. 

■ Where a defendant admits a debt but pleads that 
dt is barred, he has to prove his plea. Where, 
di^evet, there is no such admission, the plaintiff 
jjb&B|opiove everything required to entitle him to 
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a decree. {Curgenven, J .). SUBBABAYTOU NATOU 
o. VENGAMA NAIDU. . , 123 LC. M/. 

Wronnly laid— When immaierxal. 

Wh^^n evidcDC© has l)e6Ei Isd on both, sides 
finding has been arrived at on a review of the entire 
evidence, it is immaterial that the onus of proo 
has been wrongly laid on a party. , 

Piggott, J.). IQBAL HAIDER KHAN v. MT WA« 
PATIMk. 74 I.C. 1004=4_S All. 53= 






— Forgery. . 

Where a certain document filed by one party is 
alleged to be a forgery, the Court is not bo^d to 
enquire ' into the details but the party alleging 
that it is a forgery must priwa facie make out a 
case of forgery before asking the Court to reject &e 
document as a forgery. {Coutts and Das, 
LACHMI NARAIN AGARWALA V. ilUKHRAM ^lAB- 
WARI. 72 I.C. 971 = 24 Cp. L.J. 907— 

A. 1. R. 1923 Pat. 31. 


— Opinions. 

Admissibility of. 

Only what the witness actually saw and heard 
as to what a mob was doing and saying is admis- 
sible to prove the nature of the assembly ; his 
opinion and impressions that the assembly ap- 
peared to be unlawful are not admissible. {Jwala 
Prasad, J.). JOOI RANT v. EMPEROR. 

105 I.C. 234=28 Cr.L.J. 906= 

9 P.L.T. 260=A.I.R. 1928 Pat. 98. 

-S ye-mtnesses — Conflict. 

Where the opiDion of the doctor who visited the 
patient on’ one day was that she would not be cap- 
able of a particular action the next day after hie 
visit. 

It was hekl, the opinion must be hypothetical and 
cannot be implicitly relied upon or at any rate it 
must be put into the scale against the evidence of 
those who actually deposed that the particular act 
had been done by the patient, {ifacleod, C. J . and 
Shah, J.). SHIDDUBAI RUDRAQAUDA DESAI V. 
Nilappagauda BHABMAQAUDA. 83 I.C. 616= 
26 Bom. L.R. 622= A.I.R. 1924 Bom. 497. 
— Pedigree. 

•Unknown common ancestor — ^JS^Zofiottsh^. 

There can be no legal proposition that because 
the name of the common ancestor is not known, 
the relationship cannot be held to be proved 6 Cal, 
626, Expl.{Kumaraswami Sastri and Ramesam, J J .). 
Jagannatham V. Venkata Sdbba Bad. 

104 I.C. 468=50 Mad. 877=26 H.L.W. 119= 
A.I.R. 1927 Mad. 844=53 M.L.J. 864. 

Common ancestor — Settlement record. 

A certain common ancestor of the parties in the 
pedigree table recorded at the time of settlement 
indicates that the land in dispute was oooupied by 
him. This is a piece of evidence to be taken into 
consideration along with other evidence in deter- 
mining the issue, but it oanpot be alone oonolusive 
proof ^at the property has descended from that 
common ancestor. (Rhodi Lai, O.J. md Cohistream, 
JJ.). SANDHI V. MT. DANI. 96 I.C. 349. 

Earlier and later — Conflict, 

Out of the two oonflioting pedigrees, the one 
though brought to light later in point of tlmei, but 
which was supported by verbal evidence and aooept- 
ed by competent authorities was accepted in prefe- 
rence to that which was originally produced many 
years ago and contained the statement that it was 
all the pedigree that was then known made by the 
person who was the person most likely to have 
knowledge. (Lord Rt<CMn^7er). DODDAWAo. BEN- 
NEPAGOWDA. 66 1. 0. 326= A. I. R. 1985 P.0. 199. 
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evidence- P edigree. 

Production — Admissim of relationship — Evi- 
dence Act, Ss. 17 and 21. 

Prom the mere fact that a pedigree is filed by a 
person, it cannot be assumed that he admitted all 
the relationship stated in it to be correct. (Lyle, 4 J 
c.) bhim.\ Singh v. Mt. Sundae. 69 I. C. 421 ^ 

9 0. L. J. 186=26 0. C. 109= 
A. I. R. 1922 Oodh 218. 

— Personal knowledge. 

Parties to mutation proceedings. 

It is impossible to fasten the knowledge of 
mutation proceedings upon persons other than the 
parties in absence of evidence to show that they 
had such knowledge (fVaeir Hasan. Ag. C.J.. and 
Pullan. J.). Mt. GUJBATI KUNWAB v. BHAGW.ATI- 
DIN Singh. 118 I. C. 808=A.I.R. 1930 Oudh 17. 

■ - Local inspection — When reliable. 

Where a plaintiff’s evidence is not convincing 
but the defendant has produced practicallv no 
evidence, the Court can rely on the local inspec- 
tion made by itself to determine whether the 
plaintiff’s story is correct. (Lindsay and Kanhaiya 
Lai, JJ ). GhasiRam V. bhoda Nath. 

79 I.C. 314=21 A.L.J. 886 = 5L.R.A. (Civ.) 1 = 

46 All. 115=A.I.R. 1924 All. 153. 
— Dispute ds to age — Statement of person con- 

cerned. 

A man cannot give direct evidence of his own 
age, but his statements on the subject are not 
therefore to be dismissed as of no value. (Kan- 
haiyaLal. J.C. and Daniels, A. J.C.). KandhaI 
Lal V. Mahomed Alam. 63 I.C. 525= 

8 O.L.J. 324=A.I.R. 1921 Oudh 160. 
Tendering evidence — Duty of party. 

It is the bounden duty of a party personally 
knowing the facts and circumstances to give evi- 
dence on his own behalf and to submit to cross- 
examination and his non-appearance as a witness 
would be the strongest possible circumstance 
which will go to discredit the truth of his case. 
(Shinguc, J.). 5rABTANDv. RadhabAI. 

32 Bom. L.R. 924. 

— Presumption. 

Possessiwr — Becord-of-rights . 

The presumption of correctness, which attaches 
to the finally published Record of- Rights, relates 
only to possession at the time when the record is 
prepared ; and. even if such presumption can be 
made in a criminal trial, it is clear that where 
there has been an interval of 10 or 12 vears 
between the preparation of the record and the 
occurrence of an offence in respect of dispute 
arising over possession of land, any presumption 
arising from the record is obviously of the weakest 
possible description. Indeed the probative value 
is practically nil since all sorts of changes may 
obviously take place in the course of 10 or 12 years. 
(Graham and Lort-Willianis, JJ.). NAYAN Ma’ndAL 
V. EmpEBOB. 34 C.W.N. 170=1930 Cr. C. 134= 

■A.I.R. 1930 Cal. 134. 
— : Demeanour — Finding of (rial Court. 

Trial Court not mentioning that reliance was 
placed on demeanour of witnesses — Reliance 
Bhould be presumed. 

Even though the trial Courtdoes not mention that 
reliance was placed on demeanour of witnesses, it 
must be presumed. (Lord Car.son). NeTHELANDS- 

CHE Handel v. R. l\r. P. Chettiar Firm. 

118 I.C. 257=7 Rang. 498=30 M-L.W. 669= 

A. I. R. 1929 P.O. 202. 
■ - — Non-myi'liiction of document. 

Non 'production of important documents raises 
adverse presumption against party not producing 
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the documents. (Phillips and Srinivasa AyyangoTt 

JJ.). Natesa Pillai V. Meenakshisundara.. 
Mudaliab. • 109 I.C. 96. 

Stolen property. 

The fact that a person is fo^ind in possession of 
stolen property shortly after the theft raises the 
presumption that he took part in the theft. [Adami- 
and Scroope, JJ.). Khatir Jama KHAN -y. Em- 
I’KBOB. 123 I c. 393 = 31 Cr. L.J. 492. 

Summon to witness — Failure to examine. 

Where both parties did summon the two attest* 
ing witnesses, and as the plaintiff gave them up- 
the defendants did the same, the inference that if 
they had been examined they would have deposed 
against the plaintiff, cannot be drawn. (HalUfax 
aiul Eotval, A.J.Cs.). Nilkantha RAO v. GUna* 
BAI. 96 I.C. 401 = A.I.R. 1926 Nag. 482. 

Credibility of witness — Belntion to party. 

The mere fact that a witness is related to a party 
is not a true criterion for holding that he has given 
untrue or perjured evidence. (Duchworth, J.), Ko- 
MauNQ r. Maung Ba Htwe. 98 I.C. 166= 

5 Bur. L.J. 116=A.I.R. 1926 Rang. 204. 
Age of wifyiess. 

The statements of ages of witnesses at the head 
of depositions do not furnish evidence on the sub- 
ject. 20 All. 308 (P.C.), Foil. {Muherjee and Suhrd- 
wardy, JJ.). Lakshan Chandba Mandal v. 
TAEIM DHALT. 80 I.C. 357=39 C.L.J. 90= 

28 C. W. N. i033=A.I.R. 1924 Cal. 558. 

— Receipt. 

Value of — Deed. 

The written acknowledgment of receipt is un- 
doubtedly evidence of the fact that the money has 
been received, but it is not conclusive. (Dawson- 
Miller. C.J, and Mullich, J.). Saiyid ALI Imam v'. 

Emperor. 85 I.C. 164=4 Pat. 2io= 

6 P.L.T. 47 = 3 Pat. L. R Cr. 85 = 1924 P.H.C.C.349= 

A.I.R. 1925 Pat. 281. 

— Recitals. 

Value of. 

Recitals in a deed are evidence. 44 C. 180 (P. C.), 
Bel. on. (Stuart, J.). SiTA RAM i>. REWA RAM. 

71 I.C390 = A.I.R. 1923 All. 366. 

Li ring person — Admissibility. 

Where a document containing recitals by a 
person who is alive is admitted in evidence as- 
evidence of a transaction, the recitals in the docu- 
ment do not become part of the evidence unless the 
person making the assertions is brought before the 
Court. (Muherjee and Chotzner, JJ .) . NiHAR 

Bewa V. Kadar Bakas Mohammed. 

66 I. C. 282 = A.I.R. 1923 Cal- 290. 

Judgment. 

The substance of the pleadings narrated in the 
judgment furnishes evidence of the allegatione- 
made bv the parties on that occasion. (Mooherjee 
and Cuming, JJ.). KAILASH CHANDBA NAG v, 
BE.TOY Chandra N.\r,. 72 1.O. 680= 

36 C.L.J. 434=A.I.R. 1923 Cal. 18; 

Third parties — Value against. 

Recitals in deeds are only evidence against the- 
parties to the deed and persons claiming through 
or under them. (Martineau, J.). DHABAM SiNQH' 
V. Kirpal Singh. 69 1. C. 409= A.I.R. 1923 Lah. 31, 

Deeds of third parties — AdmissihilUy — Evi^ 

dence Act, Ss. 11, 13 and 32 (2). 

Recitals of boundaries of lands in doonments- 
between third parties are not admissible in evidence 
under S. 11 or S. IShutaro admissible under S. 32' 
(2) of the Evidence Act. (Prideaux, A.J.C.). TRIM- 
BAKH V. GANESH. 68 I. C. 814= 

A. L R. 1923 Nag. 22;. 
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BYIDENCE— Recitals. 

of the necessity for the 4®."*^ ^AEOO 

{Jw<Ua Pra^md L T «= 

BAMESHWAB 62 90S -3 P.L.T. 

Boundaries-Third parties' documents. 

Recitals of boundaries of other ® 

ments between third parties are not admissible in 
evidence. (Chatterji and Suhrawardy W b. 
ACHAB.I CHODDBOBY ». UMED^AEI HAWALDAB. 

35 C.L.J. 19 = A.1.R. 1922 Cal.251. 

Invalid compromise— Admisswiis— Value of. 

Where the compromise is not binding on the 
parties any recital in it is not of much value as 
^idence. Parties are often willing to make ad 
missions for the purpose of eSecting a compromise, 
to which it would be unfair to hold them, if the com- 
promise falls through. {Daniels and Lyle, A.J.Ls.}. 
KUAR NAGESHAR SAHAI V. SHIAM BAHADUR. 

9 O.L.J. 262 = A.I.R. 1922 Ottdh 231. 

‘ Mother ’ — Value of. 

Mother is a term used out of respect and affec- 
tion among Indians and the mere use of this word 
in d deed does not denote the actuel relation of 
mother and child between the parties when the 
whole tenor of the document is against such a con- 
clusion. {Daniels, J. C. and Dalai, A.J. C.). 
MUUTAZ-UN-NISA. v. WAZIR ADI. 65 I. C. 308 = 

8 0. L. J. 569 = A.I.R. 1921 0adh242. 


— SufiBciency. ^ . 

Occttjiafion of land— Taking water— If proof of 

right. 

The evidence that a person has the occupation 
of lands and that he has been taking water to 
irrigate his lands through a channel from a tank is 
good evidence that he has some right to do so. 
This is not one of those things that can be conceal- 
ed. The fact of enjoyment of such a right is some 
evidence of the right itself. {Rankin, C. J.). 

Ismail Biswas v. Emperor. 

A. I. R. 1930 Cal. 289. 

^Plaintiff who had a certificate entitling him to 

collect the debts due to the estate of the deceased 
aunt claimed from the defendant (another nephew 
of the aunt) a sum of rupees 10,000, which the 
defendant deposited under a deposit note with the 
national Bank of India at Mandalay. The issue 
in effect was whether the money which the defendant 
deposited in the Bank was his own money oi his 
aunt’s. The plaintiff said and he gave explicit 
evidence to the effect that, on the instructions of 
his aunt, shortly before she died he took out the 
money in his hands which belonged to her, 
Bs. 10,000, and handed to the defendant, and that 
is the money which had been deposited in the hank 
and has not been repaid. The defendant said that 
he had considerable funds of his own and that 
Bs. 10,000 was his, which he deposited in the bank 
of his own account. Evidence produced by both 
the parties was open to criticism. The trial Jndge, 
who gave careful attention to the evidence, found in 
favour of the plaintiff’s story. The High Court did 
not believe the story of either side but reversed the 
decree of the trial Court, 

Held, that the trial Judge accepted plaintiff’s 
story, and once plaintiff’s story was accepted 
defendant’s evidence was not sufficient answer to 
plainUfi's case and the original judgment of the 
trial Court should not be disturbed. (Ptscounf 

8umim). Sews Mto v. Po Wa, 1.0. 17i= 
Ciiig V v i H A. li R. 1929 P.Oj 295. 
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EVIDENCE— Suspicion. 

Admission by vendor-JIo evidence by vendee- 

■^T{utd ?and C for possession ot '““4 “a *bo 
ground that tho land was sold to him . 

was resisting possession. B ““I® “"““P 

to A in his written statement and C denied As 
title and joined issue on the point. No evidence 

was led by A to prove the sale, 

EeU, that B's admission was not 
proof of the sale and A fail, (/ai Lai. ^ 

53ATnn «. MEHB dad. ... 


• Owtssiwi to examine — When material. 

Where A was a tenant of a house, and B, a guest 
in his house complained to Magistrate of nuisance 
and A was not examined as a witness, 

ffeld, that omission to examine A as witness 
was not material. {Shah, Ag. C. J . and Crump, J.]. 
BOMBAY hlUNlCIPALlTY V. L. R. MALLANDAI^. 

84I.C. 854=48 Bom. 241 = 
25 Bom. L.R. 1321 = 26 Cr. L. J. 374= 

A.I.R. 1924 Bom. 241. 

.^Revenue' records— Proof of mortgage —Evidence 

Act, S. 85. . . 

Where in a suit for redemption of a usufructuary 

mortgage, tho mortgagee was found to be in 
possession for a period over 20 years and the only 
reliable evidence as to the existence of the mort- 
gage was the extracts from supplementary revenue 
record register No. 1 and register No. 5, 

Held-, that in the absence of other reliable evi- 
dence supplementary survey records are insufficient 
to prove mortgage. 2 U. B. B. (1907-1909) Evidence 
19, Foil. {May Oung and Duckworth, JJ.). KO PO 
MAUNG V. Ma REIN Gale. 77 I.C. 380= 

1 Rang. 562= A.I.R. 1924 Rang. 135. 

Proof of fraud. 

Where a case of fraud is attempted to \ie made 
out and the evidence adduced in the case is equal- 
ly consistent with tho allegations of the plaintiff 
as with the denial of the defendants a case of 
fraud is not established. {Das and Bucknill, dJ-). 
DAMODAR Prasad v. Ram Sarup Kumar. 

71 I C. 843=4 Pat. L.T. 102= 
1923 P.H.G.C. 137 = 1 P.L.R. 252= 

A.I.R. 1923 Pat. 327. 

Alteration of trial Court's conclusion — Cogent 

grounds. 

Cogent grounds would be needed to Alter the 
conclusion drawn by the trial Court from the oral 
evidence, in spite of the fact that the witness spoke 
Greek and that it seemed doubtful whether the 
interpreter thoroughly understood Greek while the 
Court did not at any rate profess to understand 
that language. {Lord Sumner). SOCRATES 

ATYCHiDEs V. Secretary of State. 

70 I.C. 156=84 I.C. 737= 32 M.L.T. 81= 
27 C.W.N. 587=18 M.t.W. 664= 
1923 M.W.N. 846=46 Bom. 887= 
25 Bom. L.R. 116 = A. I. R. 1922 P.C. 371. 

Evidence of possession — Proof of lease. 

Where the question is whether certain tenancies 
are fictitious or real, the oruoial test is whether 
the allewd lessees axe in possession. {Mooherjee 
and Panton, JJ.). Sarat Chandra v. Bibhabati 
Dbbi. 66 I. G. 433=34 O.L.J. 302= 

A. I. R. 1921 0aUS8«. 

— Saspioion. 

“ D elay in registration. 

■ Delay in registering a deed is not a suffioient 
reason for doubting the genuineness of the deed. 
(Boss and Wort, JJ.). MADAN OROUDHUBI V, 

SAMALDO^I TrAkub. A.I.R. 1930 Pat. 121, 



303 


DECENNIAL DIGEST, 1921—1930. 


EYIDENCE^Saspicion. 

* ’Marksman — Difference in\marks. 

It cannot be said that because an illiterate 
■woman put a particular kind of mark in a certain 
document the mark put by her in another docu- 
ment 23 years afterwards, which digers slightly 
from the mark in the previous instrument could 
not be genuine. [Kumaraswami Sastri, J.). 

Ganshamdoss Narayandoss V. Saraswathi 

87 I.C. 621 = 21 M.L.W. 4!S= 
1925 M.W.N. 285 = A.I.R. 1925 Mad. 861. 

■ AUegaiion of — Suppression of document by op- 

ponent. 

A claim to recover an agreement which is not 
produced and is alleged to have been fraudulently 
detained by an opponent is always one which should 
be regarded with extreme suspicion and closely 
examined in every aspect before it is accepted. 
{Lentaigne, J.). MAUNG AUNG GYAW v. MUTHIYA. 

89 I.C. 361 = 3 Rang. 177=A.I.R. 1923 Rang. 308. 
'Po^tive testimony. 

Positive testimony should not be rejected on 
mere suspicion. {Mookerjec and Buckland, JJ.). 
Bepin Krishna R.ay v. jogeshwar Ray. 

66 I.C. 345=34 Cr.L.J. 256=26 C.W.N. 36= 

A.I.R. 1921 Gal. 730. 

—Trial. 

Defence not directed to contradict plaintiff's 

story— Cross-examination of defence — If necessary. 

Where in a suit by vendors for damages for 
breach of contract of sale, the plaintigs* evidence 
of the purchasers’ grounds for requesting delay is 
corroborated in more than one particular and the 
writer when called by the purchaser is not asked 
a single question to contradict the story given by 
the vendor, it is not correct to say that the vendor 
ought to have raised the question of the grounds in 
cross-examination of the witness. Contradiction, 
if any could be made, ought to have been given by 
the witness in examination in-chief. {Lord Atkin). 
Bhai panna Singh v. Bhi Arjun Singh. 

117 I.C. 483 = 1929 A.L J. 791 = 31 Bora. L R. 909= 

33 C. W. N. 949= 6 0. W. N. 617 = 
1929 M.W.N. 558=30 M L.W. 281 = 31 C.L J. 105 = 

A I R. 1929 P C. 179=57 M.L.J. 323. 

Disbelief of defence. 

Disbelief of a defence does not naturally involve 
proof of a claim. {Dalai, J.). DALLO v. JAGAN 

LAL. 110 I.C. 818 = A.I.R. 1928 All. 688. 

Charge of fraud — Cross-examination of person 

charged. 

A person who' is charged with fraud should, when 
he is examined in Court, be cross-examined in 
regard to it and his explanation taken into consi- 
deration. {Faiocett and Madgavkar, JJ.). D. 
DHARMAPPA V. P. VENKAPPA. 9l I C. 426= 

27 Bom.L.R. 1318=A. I. R. 1926 Bom. 33. 

- — Attestor — Scribe. 

It cannot be said as a matter of law that a scribe 
cannot be an attesting witness. It is a question of 
fact which must be determined by a Court of fact. 
{Suhrawardy and Duval, J J .). ACHOLA SUNDAEI 
V. DomAN SUNDABI. 90 I.C. 774= 

A. I. R. 1926 Cal. 180. 

Evidence for one accused— Treatment as evi- 
dence against the other — Evidence of co-accused. 

The evidence of a defence witness produced by 
one accused cannot be treated as prosecution evi- 
dence against the other. A. I. R. 1925 All. 769, 
{Harrison, J.). SaMMAN v. EMPEROR. 

90 1. 0. 989=27 Or. L. J. 1037= 
A.I.R. 1026 Lab. 627. 
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EVIDENCE — Value of. 

-Possession— History of title. 

When evidence of possession is scrutinised, the 
history of title cannot well be ignored. {Mookerjee 
and Chotzner, JJ.). JoBEDA Khatun v. Tulbi 
CHARAN DA5. 77 I. C. 564=36 C. L. J. 472= 

A. I. R. 1923 Cal. 82. 

No opportxinity to cross-exami-ne. 

Acting on evidence without giving opportunity 
to crO'Sexamination is illegal. {Jwala Prasad 
and CoiiUs, JJ.). MoTI SINGH v. Dhanukdhabi 
Singh. 73 I. C. 339 = 24 Cr. L. J. 595= 

A. I. R. 1923 Pat. 53. 

Mode of evidence — Agreement of parties. 

Though the recitils in a judgment cannot be 
relied upon for the purpose of proving the contents 
of a document, yet parties, if so minded may ordi- 
narily agree that evidence shall be taken in a 
particular way. That is not a matter which can 
be said to affect the jurisdiction of the Court. It 
is merely that parties allow certain materials to be 
used as evidence which apart from their consent, 
cannot be used. Evidence not taken before the 
Judge actually deciding the case has been made 
admissible in India by Statute. 43 Mad. 609; 
38 Mad. 160 ; 30 Bom. 109. Foil. {Spencer and Deva- 
dzss.JJ.). GOPU NATARAJA CHETTY u. RAJAM- 
MAL. 69 1. C. 15=16 M. L. W. 122= 

1922 M. W. N. 464=31 M. L. T. 125 = 
A. I. R. 1922 Mad. 394=43 M. L. J. 448. 

— Value of. 

BcnnelVs Survey Map. 

Though Rennell’s Survey Map made in 1764 
before the Permanent Settlement is valuable 
evidence on tbe topography, the absence of a 
certain rivulet in it is not conclusive of its non- 
existence. {Suhrawardy and Costello, JJ.). BENODE 

Lal Chakravarty V. Secretary of State. 

34 C. W. N. 1113. 

Thak statements. 

Thak statements have evidentiary value and are 
admissible in evidence unless they deal with 
matter altogether outside the scope of tbe survey : 
49 I.A. 399, Expl. {Sir John Wallis). KRISHNA 
pROMADA DASI V. DHIRENDRA NATH GHOSH. 

113 I.C. 465=56 Cal. 813=56 I.A. 74= 
33 C.W.N. 289 = 49 C.L.J. 112= 
A. I. R. 1929 P. C. 50. 

Summary proceedings— Question of custom. 

Where the proceedings of a case are necessarily 
summary as in objection proceedings much reli- 
ance cannot be placed upon the decision of the case 
as an evidence of any custom. {Jai Lal, J ■). 
KiSHEN Singh v. faqir. 112 1.0.447= 

A.I.R. 1928 Lah. 966. 

Positive and negative evidence. 

It is more important to look to the positive evi- 
dence than to the negative. {Wazir Hasan and 
Pullan, JJ.). KHALIL AHMAD KHAN v. MD. 
MusTOPA Khan. 112 I.C. 68=5 O.W.N. 278= 

A.I.R. 1928 Oudh 269. 

■ Conflicting evidence — Duty of Court. 

There is no bettter criterion for the truth, no safer 
rule for investigating oases of conflicting evidence 
where perjury and fraud must exist on the one side 
or the other, than to consider what facts are 
beyond dispute and to examine which of the two 
cases best accords with those facts according to 
the ordinary course of human affairs and the 
usual habits of life: 5 W. R. P. 0. 26. Appl. {Rup- 
chand Bilaram and Lobo, A.J.Os.). Mt. HAEIMA v. 
JIANDI. 108 I.C, 870= A.I.R. 1927 Sind 209. 
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CYIDENGE— Yalae of. 


■Cumulative effect. 


Though each of ‘the facta inconclusive, their 
•cuDiulstiys Tdlu6 may 6stablish th6 guilt and ex- 
clude other possibilitiefi. {Scftison and Dalip 
■Singh, JJ.). ABDULLAH o. EMPEROR. 

95 I.C. 311=27 Cr.L.J. 775. 


■ Public document — Discovered not public. 

If a document is once admitted in evidence on 
the understanding that it is a public ^ document, it 
loses all evidential value when it is discovered 
that it is not a public document. {Zafor Ali,J.). 
TH.iKOBSINOH V. Ghanya Singh. 94 I. C. 125 = 

27 P.L.R. 198=A.I.R. 1926 Lab. 432. 


■ Evidence unreliable in part. 

The ordinary legal and reasonable presumptions 
of facts must not be lost sight of in the trial of 
Indian cases however untrustworthy much of the 
•evidence submitted to the Courts may commonly 
be. (14 M.I.A. 846, Foil.). And therefore evidence 
ehould not be rejected wholesale simply because 
«ome of it is unreliable if the story told by the 
witnesses is in the main true. (Kinkhede, A.J.C.). 
YESHAWANT V. DAULAT. 89 I.C. 663= 

A.I.R. 1926 Nag. 129. 

Printed leases — Expressions in. 

, Much reliance cannot be placed upou the words 
and expressions used in leases executed on printed 
forms where they are used indiscriminately. 
\itukerji, J.). MOHAMMAD SULAIMAN V. UMA 
CHABAN SIL. 79 I.C. 648=A.I.R. 1925 Cal. 181. 

■ - R etracted statement. 

Evidence of a witness who retracted his state* 
meut in the oios8*examiuation cannot be relied 
upon for convicting an accused person unless there 
are very strong reasons to suppose that the second 
statement in the orosg-examination is absolutely 
false. (Abdul Paoo/, J.). SHAH ALINE u. CROWN. 

84 I.C. 1052=6 L.L.J. 280= 
26 Cp.L.J. 412=A.I.R. 1923 Lab. 44. 

Anonymous letter. 

An anonymous letter is no evidence of its con- 
tents. (Devadossand Wallace, JJ.). AYYAMPERU* 
mal Pillai V. Emperor. 91 I.C. So= 

27 CP.L.J. 18=1925 M. W. N. 319= 
22 H. L. W. 405= A. I. R. 1925 Mad. 879. 

*“* Evidence — i7o cross-examination. 

In the absence of cross-examination evidence is of 

280, Foil. (Waeir Hasan, 
A.J.C.). Sarju Singh v. Emperor. 88 I.C. 832= 
26 Cp. L.j. 1236= A.I.R. 1925 Ondh 726. 

-Evidence disbelieved in essentials. 

Where ^e prosecution cannot be believed in its 

^sseutisl details, couyiotiou cannot bs based upon a 
■part of the story of the proseoution. Where the 
^eater portion of the prosecution evidence is dis- 
•elieved, a Court cannot reconstruct a story and 


EVIDENCE— Yalae of. 

convict the accused on the story wholly inconsis* 
tent with that told by witnesses. {FosUft 
Johaemal MARWARI V. King-Bmperob. 

81 I.C. 212=5 P.L.T. 635=25 Cp. L J. 724* 

A.I.R. 1924 Pat. 813. 

Evidence as to social position and custom Suit 

for agreed dower. 

In a suit for dower ou the basis of an agreement 
fi.xing the amount of the dower, evidence regarding 
social position of the parties and customary dower 
is not material except as affording some test of the 
credibility of the witnesses of the party alleging the 
agreement. In the case of an agreement entered into 
37 years back, the oral evidence of the agreement 
must be clear and convincing in order to establish 
a claim against the estate of the man who is said to 
have been a party to it. {Lord SaltA'ten.) MT. 
HAPIZAN V. Mt. SUBA Bibi. 76 I.C. 948= 

37 C.L.J. 461 = 27 C W.N. 854=18 M.L. W. 670= 

4 L.R.P.C. 95=A.I.R. 1923 P.C. 29= 

44 M L.J. 714 (P.C.). 


Bearing of onus. 

The weight to be attached to the evidence of a 
party is not governed by any such external con- 
sideration as that of the burden of proof but depends 
entirely on the iutrinsioevidence. (Koival, A.J.C.). 

Gowardhan Das v. r. S. haboal ramsukh. 

69 I.C. 541=A.I.R. 1923 Nag. 62. 

Secondary and inferior evidence. 

It is q^uite unsafe to accept the evidence more 
or less secondary in its character and certainly 
of inferior quality to the evidence which would 
have been produced but has been withheld. Where 
therefore most of the facts deposed to by the wit- 
ness of one party are matters of which the oppo- 
site party would have in the natural course of 
oiroumstauces of any particular case, direct know- 
ledge, it is an aot of impertinence on the part of 
the latter party to ask the Court to disbelieve the 
evidence led by the former party, when he himself 
is not prepared to take the responsibility of an oath 
and give to the Court his owu version of the facts. 
(Dalai and Wazir Hasan, A. J. Cs,). MT. CHAUBA8 
KUAB V. MT. ABHAIRAJ KUAR. 85 I.C. 380= 

8 0. L. J. 681 = A.I.R. 1922 Oudh 89. 
Probability against positive evidence. 

The Court may allow its decision to he affected 
by considerations of probabilities, even though 
there may be positive testimony to the contrary 
effect. (Mookerjee and Fletcher, JJ.). Surendra 
Krishna v. ranee dassee. 59 1. G. 814= 

33 C.L.J. 34=A.1.R. 1921 G&l. 677. 

‘ D elayed iivformation. 

When a witness admits that he disclosed his 
knowledge of a crime to the police at a very late 
date and gives no explanation of this delay, his 
evidence is of no value. Lai, 0. J. and Le 

Bossignol, J.). KHBBI v. THE CROWN. 

99 1. C. 887=8 L. L.J. 147=28 Cp, L. J. 188. 
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THE INDIAN EVIDENCE ACT 

(Act I OF 1872) 


STATUTE INDEX. 


Accidental Act, relevancy of, S. 15 
Accomplice, competent witness, S. 183 
Account books, entries in, relevancy of, S. 34 
Acquaintance with handwriting of another explain- 
ed. S. 47 

Admissibility of evfdencc to be decided by Judge, 
S. 136 / b . 

Admission by interested party, S. 18 
Admission by party or his agent to a suit, S. 18 
Admission by person from whom interest derived, 
S. 18 

Admission by suitor in representative character, 
S. 18 

Admission, defined, S. 17 

Admission of execution by party to attested docu- 
ment, S. 70 

Admissions, Ss. 17 — 33 

Admissions by persons to whom reference is made 
by party, S. 20 

Admissions by persons whose position must be 
proved as against party to suit. S. 19 
Admissions, improper, 8. 167 (Ch. XI) 

Admissions in civil cases, relevancy of, S. 23 
Admissions not conclusive proof, S. 31 
Adverse party, right to refresh memory, 8. 161 
Adverse party to impeach credit of witness, S. 155 
Adverse party, when to cross-examine his own 
witness. S. 154 

Affairs of State, evidence as to, S. 123 
Affidavits affected by the Act, S. 1 
Ambiguous language in document, oral evidence 
excluded to explain, S. 93 
Annoying questions, S. 152 

Appointment of public officer, presumption, S. 91, 
Excep. I 

Art, opinion on. relevancy of. S. 45 
Assessors to put questions, power of, S. 166 
Attorney’s name, when to be reported to the High 
Court, S. 150 

Barrister’s name, when to be reported to the High 
Court, S. 150 

Birth during marriage, conclusive proof of legiti- 
macy, S. 112 

Books of account, entries in, relevancy of, S. 34 
Books, presumption in connection with, S. 87 
Burden of proof, 8s. 101—114 (Ch. VII) 

Burden of proof as to ownership, S, 110 
Burden of proof us to particular fact, S. 102 
Burden of proof as to relationship of partners, land- 
lord and tenant, principal and agent, S. 109 
Burden of proof of cession of territory, 8. 113 
Burden of proof of good faith in transactions, 8. Ill 
Burden of proof of legitimate son, S. 112 
Burden of proving death of person known to have 
been alive Asithin 30 years, 8. 107 
Burden of m oving fact especially within knowledge, 

8. icr. ■ 

Burden of p;‘'>ving fact to be proved to make evi- 
dence adiniosiblo. S. 104 

Barden of proving that case of accused comes with- 
in exceptions, 8, 105 


Burden of proving that person is alive, who has not- 
been heard of for 7 years, 8. 108 
Cause of death, statements relating to, relevancy 
of, 8. 32 (1) 

Cause, relevancy of, 8. 7 

Certified copies of public documents, S. 76 

Certified copies, produced for proving documents, 

8. 77 

Cession of territory, burden of proof, 8. 113 
Character affecting damages, relevancy of, S. 65 
Character in civil cases, irrelevant, 8. 52 
Character, relevancy of, Ss. 52 — 55 
Charts, presumptions in connection with. 8. 87 
Charts, statements in. relevancy of. 8. 36 
Clerks of barrister, pleader, attorney, etc., 8. 12(> 
applied to. S. 127 

Collections of laws, presumptions in connection' 
with. 8. 84 

Collusion in obtaining judgment, may bo proved, 
S. 44 

Commencement of .\ct. 8. 2 

Communication in furtherance of any illegal pur- 
pose. 8. 126 

Communications, confidential with legal advisers, 
8. 129 

Communications during marriage, S. 122 
Communications, matrimonial, 8. 122 
Communications, official, S. 124. 

Communications, professional, S. 125 
Comparison of signature, writing or seal with others 
admitted or proved, 8. 73 
Compulsion of witness to answer, 8. 147 
Compulsion to answer question, to be decided by 
the Court, 8. 148 
“Conclusive proof’’ defined, 8. 3 
Condition of a document of which secondary evi- 
dence may be given, 8. 65 
“Conduct” in S. 8 explained. 8. 8 
Confession, after removal of impression caused by 
inducement, threat, etc., relevancy of, 8. 28 
Confession by one of the accused jointly tried, to 
he considered by the Court. S. 30 
Confession made in police custody, 8. 26 
Confession otherwise relevant not to become irre- 
levant because of promise of secrecy, S. 29 
Confessions, Ss. 24 — 30 

Confessions caused by inducement, threat, etc., 
when and whore irrelevant, 8. 24 
Confession to police officer, relevancy of, 8. 25 
Confidential communications with legal advisers,^ 
8. 129 

Consideration of proved confession affecting person 
making it and others jointly under trial for- 
same offence, 8. SO 
Conspiracy, relevancy of, 8. 10 
Constitution of any religious or charitable founda- 
tion, relevancy of opinions as to, 8. 49 
Contemporaneous agreement, who may give evi- 
dence of any facts varying terms of document, 
8. 99 

Contents of a document of which secondary ovi»- 
denoe may he given, S. 65 
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Contents of documents how proved, S. 61 
Continuance of life of person, not heard for 7 years, 

burden of proving, S. 108 j o 

Contract reduced to document, how proved, b. Ul 
Contract reduced to writing* extrinsic evidence, 

S-91 . . 

Contradictory answers to questions testing vera- 
city, S. 158 

Conversation, statements forming part of, how to be 

proved, S. 89 . ^ ^ 

Corroboration of later testimony of witness, S. 15 r 
Corroboration of the testimony of witness, S. 156 
Coarse of business, statements, mado in relevancy 

of. S. 82 (2) 

“ Court ” defined, S. 8 

Court, how to proceed in case of question without, 
reasonable grounds, S. 150 
Conrt-martial afiected by the Act, S. 1 
Court may presume existence of certain facts, 
S. 114 

Court to decide when question shall be asked and 
when witness compelled to answer, S. 148 
Court to forbid indecent and scandalous questions, 
S. 151 

Court to give warning to the witness, S. 148 
Credit of witness impeached, 8. 155 
Crime, observed by any barrister attorney, pleader, 
etc., during his employment, S. 126 
Cross-examination, S. 137 

Cross-examination, as to previous statements in 
writing 145 

Cross-examination of person called to produce a 
document. S. 139 

Cross-examination of witness to refresh memory, 
S. 161 

Custom, oral evidence to prove, S. 92, Prov. 5 
Custom, relevancy of, S. 13 
Custom, relevancy of opinion as to its existence, 
8. 46 

Damages, facts tending to enable Court to deter- 
mine amount, when relevant, 8. 12 
Damages, relevancy of character affecting, S. 55 
Death of person alive within thirty years, burden 
of poving, 8. 107 

Deception, effect of on relevancy of confession, 8. 29 
Decrees relating to matters of public nature rele- 
vancy of, S. 42 

Deed relating to family affairs, statements made 
relevancy of, S. 32 (6) 

Defective language in document, oral evidence 
excluded to explain, S. 93 
Definitions, 8. 3 

Denial of the execution by the; attesting witness 
proof in such a case, S. 7i 
Direction of re-examination, S. 188 
Direct oral evidence, S. 60 

Discretion of the Court in asking the question, 

Disobedience by faanslater or interpreter to keep 
contents secret, S. 162 ^ 

S* reduced to document, how 

Disposition of property reduced to writing, extrin- 
sic evidence, S. 91 e-*.wiu 

‘‘Disproved ” defined, S. 8 

Documentary evidence, Ss. 61—90 (Oh V) 

law, how 

“Document*’ defined, S. 8 

on notice, 

llpouments admissible in England without proof of 

ooiieotion 


Documents executed in several parts, primary evi- 
dence of, S. 62 

“Documents in proper custody" in Ss. 90 and 81 
explained, S. 90 

Documents, of which secondary evidence may he 
given, S. 65 

Documents made by one uniform process, primary 
evidence of, S. 62 , 

Documents, not produced, presumption in oonnet^- 
tion with, S. 89 

Documents, presumptions regarding, Ss. 79 — 90- 
Documents. private, defined, S. 75 
Documents, proved by their certified copies, S. 77 
Documents, public, Se. 74 — 78 
Documents, public, defined, S. 74 
Documents, thirty years old, presumption in con- 
nection with, S. 90 
Documents, to be produced, S. 162 
Documents, to be proved by primary evidence, S. 64. 
Documents, translation of, S. 162 
Document, when to be used to refresh memory,. 
S. 159 

Dumb witnesses, S. 118 

Effect, relevancy of, S. 7 
Enactments repealed, S. 2 and Schedule 
Entries in books of account, relevancy of, S. 34 
Entry in public record made in performance of 
duty, relevancy of, S. 35 
Estoppel, Ss. 115—117 (Ch. VIII) 

Estoppel by admissions, S. 31 
Estoppel, defined. S. 115 
Estoppel of acceptor of bill of exchange. S. 117 
Estoppel of bailee, S. 117 
Estoppel of licensee, S. 117 
Estoppel of tenant, S. 116 
Evidence as to affairs of State. S. 123 
Evidence as to application of language to one ot’ 
two sets of facts, to neither of which the wholu 
correctly applies, S. 97 

Evidence as to application of language which can 
apply to one only of several persons, S. 96 
Evidence as to document unmeaning in reference to- 
existing facts, S. 95 

Evidence as to matters in writing, S. 144 
Evidence as to meaning of illegible characters, ete.» 
S. 98 

"Evidence" defined, S. 8 

Evidence, documentary, Ss. 61—90 (Ch. V) 

Evidence of terms of contracts, grants and other- 
dispositions of property reduced to form ot 
document, 8. 91 

Evidence, oral, Ss. 59—60 (Ch. IV) 

Evidence, primary, S. 62 
Evidence, rejected, S. 167 (Ch. XI) 

Evidence, secondary, S. 62 

Evidence to explain or amend ambiguous doounienf. 

to be excluded, S. 93 
Examination-in-chief, S. 337 
Examination of witnesses. Ss. 135—166 (Ch. X) 
Exolusiou of evidence against application of docu* 
ment to existing facta, S. 94 
Exclusion of evidence of oral agreement, S. 92 
Exclusion of evidence to contradict answers to ques- 
tions testing veracity, S. 153 
Exclusion of evidence to explain or amend ambi- 
guous document, S 93 

Exclusion of oral by documentary evidence' 
Ss. 91— 100 (Oh. VI) ' 

Execution of documents required by law to 
_ attested, how proved, S. 68 

Existence of document, of which aecondarv evi- 
dence may be given, 8. 65 ^ 

Expert to refresh his memory, 8. 169 
Experts’ opinions of, relevanoy of, 8; 45 
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Extent of the Act, S. 1 

Extrinsic evidence where contract, etc., reduced to 
writing, S. 91 

“ Fact ” dchned. S. 3 

S’act. especially within knowledge, burden of 
proving. S. 106 

Facts, admitted need not be proved, S. 58 
Facts. Court may presume, S. 114 
Facts forming part of the same transaction, when 
relevant, S. 6 

“ Facts in issue ” defined, S. 3 
Facts judicially noticeable need not be proved, 
S. 56 

Facts necessary to explain relevant facts, S. 9 
Facts necessary to introduce relevant facts, 8. 9 
Facts not otherwise relevant, when relevant, S. 11 
Facts of public nature contained in certain Acts or 
notifications, relevancy of, S. 37 
Facts of which Court must take judicial notice, 
S. 57 

Facts supporting or inconsistent with experts, 
relevancy of, S. 46 

Facts, to be proved by oral evidence, Ss. 59, 60 
Facts, to fix damages, relevancy of, S. 12 
Facts, which need not be proved, Ss. 56 — 58 
(Ch. Ill) 

Fact to prove in what manner language of a docu- 
ment is related to existing facts, S. 92, Prov. 6 
Feelings, relevancy of, S. 14 

OFinger impressions, opinions on, relevancy of, 
S. 45 

Foreign judicial records, presumptions as to their 
certified copies, S. 86 

Foreign law, opinion on, relevancy of, S. 45 
Former statements of witness, S. 157 
Fraud, in obtaining judgment, may be proved, S. 44 
Fraud, observed by a barrister, pleader, attorney, 
etc., during his employment, S. 126 

<5azettes, presumption in connection >vith, S. 81 
“General custom or right” in S. 48 explained, 8. 48 
'General exceptions inl.P.O., burden of proving, 
S. 105 

‘Genuineness of certified copies, Court shall pre- 
sume, 8. 79 

Giving, as evidence of document called for and 
produced on notice, 8. 163 
Good faith in transactions, burden of proof, 8. Ill 
Government of any religious or charitable founda- 
tion, relevancy of opinion as to, S. 49 
Grant, reduced to document, how proved, 8. 91 
Grant reduced to writing, extrinsic evidence, 8. 91 
Grounds of opinions, relevancy of, 8. 51 

Handwriting of the document, how proved, S. 67 
Hearsay evidence, 8. 60 

Husband or wife of person under criminal trial, 
competent witness, 8. 120 

Identity of handwriting, opinion on relevancy of, 
S. 45 

Illegible characters, evidence as to meaning, 8. 96 
Impeaching credit of witness, 8. 165 
Improper admissions, 8. 167 (Gh. XI) 

Improper question by the Court, 8. 148 
Incompetency of the Court in obtaining judgment, 
may be proved, 8. 44 

Inconsistent statements by witnesses, 8. 155 
Indecent questions, 8. 151 

Indian Succession Aot of 1865, not affected by the 
Act, 8. 100 

Inducement, cause of confession, S. 24 
Information as to commission of oSence, 8. 125 
Information received from accused, how much to 
be proved, 8. 27 
Insulting questionc, 8. 152 


Intentional act, relevancy of, 8. 15 
Interpreters, application of, S. 126 to 8. 127 
Interpreter to keep contents secret, 8. 162 
Invalidating any document, S. 92, Prov. 1 
Irrelevancy of confessions caused by inducement, 
threat, etc., S. 24 

Judges and Magistrates, witnesses, S. 121 
Judge’s power to put questions, etc., limited, S. 165 
Judge’s power to put questions or order production, 
S. 165 

Judge to decide as to admissibility cf evidence, 
S. 136 

Judgments, etc., other than those mentioned in 
Ss. 40 — 42, when relevant, S. 43 
Judgments in rent, conclusive proof, 8. 41 
Judgments in rent, relevancy of. 8. 41 
Judgments relating to matters of public nature, 
relevancy of, 8. 42 
Judgments, relevancy of, Ss. 40 — 44 
Judgment to he based on relevant facts, 8. 165 
Judicial notice, facts of which Court must take, 
8. 57 

Judgments in probate, etc,, jurisdiction, relevancy 
of, S. 41 

Jury to put questions, power of, 8. 166 

Landlord and tenant, burden of proving their rela- 
tionship, S. 109 

Lawful questions in cross-examination. S. 146 
Leading questions, 8. 141 

Leading questions, when they must not be asked, 
S. 143 

Legal right or liability, burden of proof of, 8.101 
Limitation of Judge’s power to put questions, etc., 
8. 165 

“ Magistrate ” in 8. 26 explained, 8. 26 
Jlagistrates and Judges, witnesses. S. 121 
Maps, made by authority of Government, presump- 
tion in connection with, S. 83 
Maps, presumption in connection with, 8. 87 
Maps, statements in, relevancy of, S. 36 
^latrimonial communications, 8. 122 
Matter required by law to be reduced to writing, 
extrinsic evidence, 8. 9l 

Matters of general interest, relevancy of, 8. 82 (4 ) 
Matters of public nature, relevancy of, 8. 42 
Matters to be proved in connection with proved 
statement, relevant under 8. 82 or 38, 8. 168 
” May presume”, defined, 8. 38 
iilemorandum of evidence, presumption in conneo* 
tion with, 8. 80 
Memory to be refreshed, 8. 158 
Memory to be refreshed by document, 8. 159 
Motive, relevancy of, 8. 8 

Newspapers, presumption in connection with, 
S. 81 

New trial for improper admission or rejection of 
evidence, S. 167 

Notice to produce documents, not required to be 
given, 8. 66 

Notice to produce documents, when and how given, 
S. 66 

“ Not proved ” defined, S. 8 
Number of witnesses, S. 134 

Objection to production of documents, S. 162 
Occasion, relevancy of. S. 7 
” Ofience ” in 8. SO explained, 8. 80 
Offensive questions, 8. 152 
Official communications, 8. 124 
OfQcial documents, how proved, 8. 78 
On whom burden of proof lies, 8. 102 
Opinion as to existence of tight, or custom, rele- 
vancy of, S. 48 

Opinion as to handwriting, relevancy of, 8. 47 
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OpiDion on relationship, relevancy of, S. 50 
Opinions as to public right or custom or matters of 
general interest, relevancy of, S. 82 (4) 
Opinioosas to usages, tenets, etc., S.49 

Opinions ol experts, relevancy of. S. 45 
Opinions of persons of special means of knowledge, 
relevancy of. S. 49 

Opinions of third persons, relevancy of, Ss. 45—51 
Opinions, relevancy of their grounds, S. 51 
Oral admissions of contents of documents, relevancy 
of. S. 22 

Oral agreement, adding to written agreement, S. 92 
Oral agreement as to any matter on which docu- 
ment is silent. S. 92. Prov. 2 
Oral agreement, constituting condition precedent, 
S. 92, Prov. 8 

Oral agreement, contradicting written agreement, 
S. 92 * 

Oral agreement, subsequent, S. 92, Prov. 4 
Oral agreement, subtracting from written agree- 
ment, S. 92 

Oral agreement to be excluded as evidence, S. 92 
Oral agreement, varying written agreement, S. 92 
Oral evidence, Ss. 59. 60 (Ch. lY) 

Oral evidence as to usage or custom, S. 92, Prov. 5 
Oral evidence must be direct. S. 60 
Oral evidence to be excluded by documentary evi- 
dence, Ss. 91 — 100 (Gh. VI) 

Order of examination, S. 188 
Order of production of witnesses, S. 135 
Orders relating to matters of public nature, rele- 
vancy of, S. 42 

Ownership, burden of proving, S. 110 

Parties to civil suit and their wives or husbands 
are competent witnesses, S. 120 
Partners, burden of proving their relationship, 
S. 109 

Plain language in document, oral evidence to be 
excluded, S. 94 

Plans, made by authority of Government, presump- 
tion in connection with, S. 83 
Plans, statements in, relevancy of, S. 86 
Pleader’s name, when to be reported to the High 
Court, S. 160 

Power of jury or assessors to put questions, S. 166 
Powers-of-attorney, presumptions in connection 
with, S, 86 

Power to put questions or order production. 
Judge’s, S 165 

Precedent condition contained in oral agreement, 
S. 92, Prov. 8 

Preparation, relevancy of, S. 8 

Presumption, as regards appointment of publlo 
officer, S. 91, Excep, I 

Presumption, as to books, maps, and charts, S. 87 
Presumption, as to colleotione of laws and reports 
of decisions, S. 84 

Presumption, as to document admissible in 

England without proof of signature or seal, 
S« 82 

Presumption as to documents produced as record 
of evidence, S. 80 

documents, thirty years old, 

Pxesnmption as to due execution, etc,, of doen- 
ments not produced, S. 89 
Presumption as to Gazettes, newspapers, private 
Acts of Parliament, and other documents 

Da 81 ’ 

PresMoption as to genuineness of certified 

S. 79 


oopies, 


Presu^tion as to maps or plans made by authority 
of Government, S. 88 ’ 

Presumption as to telegraphic message, B. 68 


Presumptions as to certified copies of foreign- 
judicial records, S. 86 
Presumptions as to documents, Ss. 79 — 90 
Presumptions as to Powers-of-atbomey, S. 85 
Previous bad character, relevancy of, S. 64 
Previous conduct, relevancy of, S. 8 
Previous conviction, relevancy of, S. 14, Excep. {2)k 
and S. 54 

Previous decree, barring subsequent trial, S. 40 
Previous good character, relevancy of, in criminal 
cases. S. 53 

Previous judgment, barring subsequent trial, S. 4G 
Previous judgments, relevancy of, S. 40 
Previous order, barring subsequent trial, S. 40 
Previous statements in writing to be ctoss-examin-^ 
ed. S. 145 

Primary evidence, meaning of, S. 62 
Primary evidence of documents executed in several 
parts, S. 62 

Primary evidence of documents, made by uniform 
process, S. 62 

Principal and agent, burden of proving their rela- 
tionship, S. 109 

Private Acts of Parliament, presumption in con-^ 
nection with. S. 81 
Private documents, defined, S. 76 
Privilege in S. 126, not waived by volunteering 
evidence, 8. 128 

Probate, evidence of wills, S. 91, Excep. (2) 
Procedure of Court in case of question without rea^ 
sonable grounds, S. 150 
Production of documents, 8. *162 
Production of documents which another person, hav^ 
ing possession, could refuse to produce, S. 181 
Production of title-deeds of witness, not a party^ 
S. 130 

Professional communications, S.125 
Professional treatises to refresh memory, S. 159 
Promise, cause of confession, 8« 24 
Promise of secrecy, effect of, on relevancy of con- 
fession, 8. 29 

Proof of admission if it is relevant otherwise thaa 
as an admission, S. 21 

Proof of admissions against persons making them* 
S. 21 

Proof of admissions by persons making them or om 
their behalf, S. 21 (l) 

Proof of admissions by persons, when they consist 
of state of mind or body, S. 21 
Proof of contents of documents, S. 61 
Proof of document not required by law to be attest- 
ed. S. 72 

Proof of documents by primary evidence, S. 64 
Proof of documents by production of certified 
copies, S. 77 

Proof of execution of document required by law to 
be attested, S. 66 

Proof of other official documents, S. 78 
Proof of signature and handwriting of person 
alleged to have signed on written document 
produced, S. 67 

Proof, when attesting witness denies the execution 

Proof, where no attesting witness found, S. 69 

Proper questions by the Court to be answered 
S. 148 

Prosecutrix of immoral character, S. 166 

“Proved” defined, B. 3 

Public custom, relevancy of, S. 82 (4) 

Public documents, Ss. 74 — 78 

Public documents, certified oopies of, S 76 

Publio documents defined, S, 74 

PulHo officer.^ pMBuxaption ol hla appolntmeut.. 
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Public r«“cord. entry in, reltvancy of, S. 35 
Public right, relevancy of, S. 3*2 (4) 

Question by party to his own witness, S. 154 
Questions, indecent. S. 151 
Questions lawful in cross-examination, S. 146 
Qviestions needlessly offensive in form, S. 152 
Questions not to be asked without reasonable 
grounds, S. 149 
Questions, scandalous, S. 151 

Questions tending to corroborate evidence of rele- 
vant fact admissible. S. 156 
Questions to insult or annoy, S. 152 
Questions without reasonable grounds, procedure 
of Court, S. 150 

Reasonable grounds, questions without them not to 
be asked. S. 149 

Record of evidence, presumption in connection of, 
S. 80 

Re-examination, S. 138 

Reference to any document to refresh memory. 
S. 159 

Refreshing memory, S. 158 
Refreshing memory by document, S. 159 
Rejection of evidence. S. 167 (Ch. XI) 

Relationship of partners, landlord and tenant, 
principal and agent, burden of proving. S. 109 
'Relationship, relevancy of, S. 32 (5) 

'Relationship, relevancy of opinions on, S. 50 
Relevancy, of accidental or intentional act, S. 15 
Relevancy of admissions in civil cases, S. 23 
“Relevancy of cause, occasion and effect, S. 7 
Relevancy of certain evidence for proving, in 
subsequent proceeding, the truth of facts there- 
in stated, 8. 83 

Relevancy of character, Ss. 52 — 55 
Relevancy of character affecting damages. S. 55 
Relevancy of confession after removal of induce- 
ment, threat, etc., 8. 28 

Relevancy of confessions not affected by promise of 
secrecy, etc., S. 29 

’Relevancy of entries in books of account, S. 31 
'Relevancy of entry in public record made in per- 
formance of duty, S. 35 
Relevancy of facts. Ss. 5 — 55 (Ch. II) 

'Relevancy of facts of public nature contained in 
certain Acts or notifications, S. 87 
Relevancy of facts supporting inconsistent with 
experts, S. 46 

'Relevancy of gronnds of opinion, 8. 51 
Relevancy of judgments, Ss. 40—44 
Relevancy of judgments, etc., other than those 
mentioned in Ss. 40—42, S. 43 
Relevancy of judgments in probate, etc., jurisdic- 
tion, S. 41 

Relevancy of judgments, orders or decrees relating 
to matters of public nature, S. 42 
Relevancy of motive, preparation, previous con- 
duct, 8. 8 

Relevancy of opinion as to handwriting, relevancy 
of. S. 47 

Relevancy of opinion as to usages, tenets, etc., 
S. 49 

Relevancy of opinion on relationship, 8. 50 
Relevancy of opinions as to existence of right or 
custom, S. 48 

Relevancy of opinions as to public right or custom, 
etc., S. 32 (4) 

Relevancy of opinions of experts, R. 45 
Relevancy of opinions of persons of special means 
of knowledge, R. 49 

Relevancy of opinions of third persons, Ss. 45 — 51 
Relevancy of oral or admissions us to contents of 
documeni'-. ‘J? 

Relevancy of pru.i.- a8 U.d character, S. 54 


Relevancy of previous conviction, S. 54 
Relevancy of previous good character in criminal 
cases, S. 53 

Relevancy of previous judgments, S. 40 
Relevancy of relationship. S. 32 (5) 

Relevancy of right or custom. S. 13 
Relevancv of statements against interest of maker, 
S. 32 (3) 

Relevancy of statements as to any law contained 
in law books, S. 38 

Relevancy of statements by person, who is dead or 
who cannot be found. S. 32 
Relevancy of statements expressing feelings or im- 
pressions made by several persons, S. 82 (8) 
Relevancy of statements in document relating to 
transaction mentioned in S. 18. Cl. (a), S. 32 (7) 
Relevancv of statements in maps, charts and plans, 
S. 30' 

Relevancy of statements made in course of busi- 
ness. S. 32 f2) 

Relevancy of statements made in will or deed 
relating, to family affairs, S. 32 (6) 

Relevancy of statements relating to cause of death, 
8. 32 (1) 

Relevancy of state of mind, body or bodily feelings, 
S. 14 

“Relevant” defined, S. 3 
Relevant facta, to be evidence, S. 5 
Removal of inducement, threat, etc., in confession, 
effect of, S. 28 

Repeal of enactments, 8. 2 and Schedule 
Report in connection with barrister, pleader, etc., 
when made to the High Court, S. 150 
Reports of decisions, presumptions in connection 
with, S. 84 

Reversal of any decision for improper admission 
or rejection of evidence, S. 167 
Bight of adverse party as to writing used to refresh 
memory, 8. 161 
Right, relevancy of, S. 13 

Right, relevancy of opinion as to its existence, 
8. 48 

Buies as to notice to produce, S. 66 

Scandalous questions, S. 151 
Science, opinion on relevancy of, S. 45 
Seal, how compared with others admitted or prov- 
ed. S. 78 

Secondary evidence, given in proof of documents, 
S. 65 

Secondary evidence, meaning of, S. 63 
Secrecy of contents of documents, to be kept by 
the interpreter, S. 162 

Secrecy of contents of document, to bo kept by the 
translator, S. 162 

Servants of barristers, pleaders, attorneys, etc., 
S. 126 applied to, S. 127 
” Shall presume” defined, S. 8 
Signature, how compared with others admitted or 
proved, S. 78 

Signature on document, how proved, S. 67 
Source of information as to commission of offence, 
S. 125 

Special circumstances, statements made under, 
Ss. 34—38 

Statement by person who is dead or cannot bo 
found, relevancy of, S. 32 
Statement forming part of a conversation, doou- 
mont, book, or series of letters, etc., how to bo 
proved, S. 89 

Statement, how much to be proved, 8. 89 
Statements against interest of maker, tolovanoy of, 
S. 82 (8) 

Statements as to any law contained in law books, 
rolovancy of, S. 36 
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Statements by persons who cannot be called as 

witnesses, Ss. 32 — 33 . 

Statements eapressiog feelinga or impress.ona made 
by several persons^ relevancy of, b. o2 (o) 
Statements, former, by witness, S. 157 
Statements in document relating to transaction 
mentioned in S. 13, Cl. (a), relevancy of, 
S 32 (7) 

Statements in maps, charts and plans, relevancy 
of. S.36 

Statements made in course of business, relevancy 

of. S. 82 (2) . ^ 

Statements made in will, or deed relating to family 

affairs, S. 32 (6) 

Statements made under special circumstances, 
Ss. 34—38 

Statements relating to oause of death, relevancy of, 
S. 32 (1) 

Statements relating to relationship, relevancy of, 
S. 82 (5) 

State of mind, or body or bodily feeling, relevancy 
of, S. 14 

Subsequent conduct, relevancy of, S. 8 
Snbsequent oral agreement, S. 92, Prov. 4 

Telegraphic message, presumption in connection 
with, S. 68 

Tenets, relevancy of opinions as to, S. 49 
Testimony of witness corroborated, S. 156 
Testimony to docoment mentioned in S. 159, S. 160 
Things said or done by conspirator in reference to 
common design, S. 10 
Threat, cause of confession, S. 24 
Title-deeds of witness, not a party, not to be 
produced, S. 130 
Title of the Act, S. 1 
Translation of documents, S« 162 


Translator to keep the contents secret, S. 162 

Unintelligible characters, evidence as to meaning, 
S. 98 

Usage, oral evidence to prove, S. 92, Prov. 5 
Usages, relevancy of opinions as to, S. 49 

Warning to be given to witness by the Court, 
S. 148 

When question shall be asked, Court to decide, 
S. 148 

When witness shall be compelled to answer, 
Court to decide, S. 148 

When witness to be compelled to answer, S. 147 
Who may testify, S. 118 

Will relating to family affairs, statements, made 
in. relevancy of. S. 32 (61 
Wills, proved by probate. S. 91. Excep. (2) 
Witnesses, Ss. 118—134 (Ch. IX) 

Witnesses, dumb, S. 119 

Witnesses to be charged with giving false evidence, 
S. 153 

Witnesses to character. S. 140 
Witnesses when to be compelled to answer, S. 147 
Witnesses, who may be, S. 118 
Witness induced by corruption, S. 155 
Witness not excused from answering on ground 
that answer will criminate, S. 182 
Witness’s refusal to answer, S. 148 
Witness, unworthy of credit, S. 155 
Witness, when to use copy of document to refresh 
memory, S. 159 
Witness, who is bribed. S. 155 
Words used in particular districts, relevancy of 
opinions as to the meaning of, S. 49 
Writing, how compared with others admitted or 
proved, S. 73 


’BTIDBNCS ACT (I OF 1872). 

— Pretumpiioii about death. 

- Beligious endowment — Property vested in 
w%ahant — Alienation by mahantr^uU by successor 
•against alienee— ‘Lim^ation. 

Where the property is vested in the juridical per* 
i8on, and the blahant is only the representative and 
•nunaget of the idol, the act of alienation is a 
•direct challenge upon the title of the idol, and the 
•idol or the manager of the idol on behalf of the idol 
ODUst brmg the suit within 12 years from the date 
-of the alienation. But where the title is in the 
hf ahant or the Shebait the act of alienation is not a 
•challenge upon the title of the idol, though the pro- 
perty may be endowed property in the sense that 
its income has to be appropriated to the purposes of 
‘the endowment ; and there is no adverse possession 
:80 long as the person making the alienation is alive 
and the poisession of the defendant becomes 
adverse to the plaintiffs only when a new title has 
■come into existence capable of maintaining the 
auit and which has not approved of or acquiesced 
in the alienation. Where there can be no doubt 
^whatever that though the property is endowed pro- 
perty in the sense that its income has to be appro- 
priated to the purposes of the endowment, still the 
•title 18 m the successive Mahants, time is to run 
the date of the death of alienor who alienated 
the properties in dispute. If the alienor has not 
hem heard of for 7 years by those who would 
wuially have heard of him, if he had been alive 
tt be presumed that he is dead. The suits are 
ftot tarrbd-as the time begins to tun from the date 
^ftthtbpMBumption. Damodar Dae y, La'khanX>as, 


EVIDENCE ACT (1872)— Scope. 

37 Cal. 885, Ref . ; Vidya Varuihi v. BaUtsami^ 
44 Mad. 831. Foil. (Das and Bucknill, JJ.), 
mahakth Bambupgir V. Lal Ohano mabwabi 

67 I. C. 401=3 Fat. L.T. 352= 
1 Pat. 475= A. 1 . R. 1922 Pat. 243. 

—Scope. 

-The intention of the Legislature in using the 

words “ in oivil proceedings ” in S. 196 (7) was to 
make the statement admissible against the person 
exainined unconditionally so fat as oivil pro- 
ceedings are concerned and in criminal proceedings 
subject to the provisions of S. 132, Evidence Act. 
S. 196, Oompanies Act was not intended in any way 
to override the provisions of the Indian Evidence 
Act. {Jai Lal, J.). RAMOHAND GURWALA v. KINQ- 
Bmpeboe. 98 I.C. 599=27 Cp. L J. 1383= 

^ , A.I.R. 1928 Lab. 385. 

■ Appltcabiltty of Cr. P. Code. 

The Evidence Aot is a separate statute dealing 
with an important branch of law, and its provisions 
are independent of the rules of procedure contained 
in the Criminal Procedure Code and must have full 
scope unless it is olearly proved that they have been 
repealed or altered by another statute. (Shadi Lal, 
C.J, and Addison, J.). Ranndn v. KING-EMPBROR 
94 I.C. 901=7 Lah. 84=27 Cp. L.J. 709= 
27 P L.R. 883= A. I. R. 1926 Lah. 88. 

— Applytability of Oaths Act. 

The provisions of the Oaths Aot are not intended 
w be utilized in such a manner as would abrogate 
the provisions of the Evidence Aot. (EinkAAli 

A.*r .c.), Sk. Iamd i>. Mahomed Ibrahim. ' 

90 I.C. 378= A.LR. 1928 nig, 194^ 
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STIDENCB ACT (1872), B. i~^eylon ordinance. 
— S. 1 — Ceylon ordinance. 

The Evidence Ordinance of Ceylon is merely 

the application to Ceylon of the Indian Evidence 
Act. S. 1. {Lord Darling.) Dr. VRASAPILLAI 
Gabriel v. a. S. eliatamby. 52 l.A. 372= 

A.I.R. 1925 P.C. 229. 

— S. 3— ‘‘Evidence.” 

Meaning of 

Per ifocnair. A. J. C . — The word ” evidence ” in 
the Act signifies only the instruments by means of 
which relevant facts are brought before the Court, 
via., witnessos and documents, and by means of 
which the Court is convinced of these facts. 
{Findlay, J. C., Macnair and Subliedar, A. J. Cs.). 
GOBARYA V. Emperor. 

A.I.R. 1930 Nag. 242(P.B.). 

” Matters before it ” — Meanmg of. 

Every Court is bound to base its decision not 
merely on ” evidence ” but on ” matters before it.” 
The expression ‘‘ matters before it ” in S. 3 of 
the Evidence Act includes matters which 
do not fall within the definition of “evidence ” as 
given in that section. Therefore in determining 
what is evidence other than “ evidence " in the 
phraseology of the Act, the definition of “ evi- 
dence ” must be read with that of “ proved ” given 
in the said section. [Kinkhede. A.J.C.). BHAIRON- 
PRASAD V. MAHANT LAXMI NARAYANDAS. 

79 I.C. 609 = A.I.R. 1924 Nag. 385. 
—8.3—“ Proved.” 

Degree of proof . 

Where a reversioner is suing persons who are 
merely trespassers no strong proof is required of the 
death of a nearer reversioner. A prudent man 
might within the meaning of the definition of 
“proved ” in S. 3. Evidence Act, consider the death 
of the nearer reversioner sufficiently probable on 
very little evidence. {Ashworth, J.). BADAL v. 
BaeASWATI. 103 I.C. 329 = A.I.R. 1927 All. 687. 

■ Meaning of. 

When, after considering all the matters before 
it, if a Court believes a certain thing exists it can- 
not say that the thing is not proved. {Hallifax and 
Kotval, A.J. Cs.). ilANGAL GAUDA v. EMPEROR. 
81 I.C. 901 = 25 Cp L.J. 1077=A.I.R. 1925 Nag. 37. 
“ proved ”, ” disproved ” and '"reasonable 

doubt" — Meaning of . 

The word “proved " means that it is so pro- 
bable that a fact is established'that a person should 
as a reasonable man act upon it. The law does not 
require that facts should be proved with any^ing 
like mathematical certainty. The word dis- 
proved” is merely the converse of the previous 
proposition. The expression "not to be proved” 
indicates a state of mind between the two states of 
mind, when it is not possible to say precisely how 
the matter stands. “Reasonable doubt ” is the 
doubt which reasonable men may reasonably enter- 
tain and not the doubt of a weak or vacillating 
mind. (Cr«mj>. J.). Emperor v. Shapi Ahmad. 

31 Bom. L.R. SIS. 

— 8. 4 — Presumption— Possession. 

Per Dawson Miller, C. /.-Possession, however, 
is not necessarily the same thing as user 
the land is of such a nature as to render it unfit for 
actual enjoyment In the usual modes it may pro- 
perly be presumed that the previous possession of 
the plaintifi continued until the contrary is prov- 
ed. This presuiavill'm is a presumption of fact 
It is by no mcanu cj:.*)!i:8ivo and whether it should 
be applied or not- depend upon the facts of 

each particular case. 9 Cal. 744 (P. B.), Rel. on. 


EYIDENCE ACT (1872), 8. 3— Depositions. 

Per Mullick, J. — In every case the Court may 
draw a presumption as to possession from title. Ifr 
is a presumption of fact which the Evidence Act 
expressly warrants by S. 114. Section 4 of that Act 
enacts that the Court may regard the factas proved 
unless and until it is disproved or may call for 
proof of it. The discretion of the Court is to ba 
exercised with due regard to the nature of the land 
and the evidence in the case. 1 P. L. J. 146, ExpU 
{Dawson-MiUcr, C. J. and Mullick, J.). INDBB 
LALL V. Ram SUR.AT KUER. 2 P. L. T. 55= 

1921 P. H. C. C. 118=A.1.R. 1921 Pat. 158. 

— S. 4 — Presumption— Powers of Court. 

— -Public p7irposes — Declara'ion in acquisition. 

The fact that the declaration may be conclusive 
as to the land being needed for a public purpose 
does not in any way debar the Court from enquir- 
ing into the validity of the steps which led up to 
that declaration. {Greaves, J.). Maniok CHAND- 
Mahata V. The Corporation OF Calcutta 
AND THE Calcutta Improvement Trust. 

46 Cal. 916 = A. I. R. 1921 Cal. 159.. 

— S. 4— “Shall presume.” — Meaning of. 

Agra Tenancy Aci^ilOOl), S. 201 (3). 

The words “ shall presume ” in the section mean 
there is irrebuttable and oonolusivo presumption 
even if the parties are members of a joint Hindu 
family. 33 All. 799 (P. B.). Foil. {Sulaiman and 
Banerji, JJ.). GiRDHART LAL v. GOVIND RAL 

103 I.C. 346=25 A. L. J. 706= 
8 L. R. A. Rev. 168= A. I. R. 1927 All. 810. 

— S. 5- Conduct of a party. 

In a suit against the son of a lambardar for 
profits, the' evidence brought to prove that there was 
difficulty in the collection of the rent and to prove 
that on the death of the lambardar no one oould be' 
induced to take his place is relevant and admissi- 
ble. (Ashworth, J.). BHAOWATI SARAN v. DEO 
Sar-An Singh. 9 L.R. A. Rev. 23=107 I.C. 702=- 

A.I.R. 1928 All. 166. 

— 8. S— Depositions. 

Cr. P. Code, S. 360 — Non-compliance with 

S. 360 does not make record entirely inadmissible in 
evidence — Evidence Act, Ss. 5 and SO-~’Evidence Act, 
S. 91. 

The provisions of S. 360 are mandatory. Bufc 
non-compliance does not legally result in the total' 
inadmissibility of the record of evidence and in the 
absence of any definite provision of law entailing 
inadmissibility, each case of non-compliance must 
be considered by the Court on its own merits and- 
the document which purports to be the record can 
be admitted, but without the presumption laid 
down in S. ^ of the Evidence Act, and, therefore, 
open to question by the defence and appraisal by 
the Court. 

The law itself does not expressly lay down that 
the least failure to comply with the provisions of 
Section 360 renders the whole document inadmis- 
sible. Where therefore there has been an attempt 
by the presiding officer to comply with its provi- 
sions and to secure the accuracy of the record of 
evidence the provisions of S. 80 do not lead to oom- 
plcte exclusion of the document, and the Court iu 
bound to admit* under S. 6 but it is open to oaoh< 
side to adduce evidence as to its faithfulness^ or 
otherwise and as to the degree of presumption 
under S. 80 and the weight to be attached to it« 
46 Cal. 895, Foil. {Madgavkar, A.J.C.). PITOOMAL i>. 
EMPEROR. 86 I.C. 33=16 8.L.R. 29B«= 

26 Or. L.J. 607= A I R. 1921 Sind 181> 
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BYIDBHCB ACT (1872), S. 5-lPreIeTftnt evi- 
dence. 

—8. 5“IppeIevaDi evidence. 

Omission U> objeet^Duty of Court. 


The mete omission to objeot to a document which 
is not in itself admissible as evidence does not 
constitute that document evidence so as to be 
available to either party at the trial. It is clearly 
the duty of the Judge, apart altogether from any 
objection by the parties or their pleaders, to ex- 
clude irrelevant evidence. (Datvson-MilUr, C. J. 
and Mullich, /.). SUMlTBA K.UER v. RAM KHAIR 
CHOWBEY. 1921 P. H. C. C. 17= 

A. I. R. 1921 Pat. 61. 

— S. 5— Objection to— When shoald be taken. 

•A document can be objected to as irrelevant 


at any time. A document can be objected to as in- 
admissible as opposed to irrelevant at the first 
hearing only. (Sarrison, J.). GHULAM MAHAM- 
MAD V. KALIM ULLAH. 109 I.C. 728= 

10 L.L.J. 370=A.I.R. 1928 Lah. 428. 
— S. 5— Relevant evidence— Murder trial. 

In the trial for the murder of a particular 


person the case against the accused under trial, 
should be determined on evidence which is relevant 
and admissible under the Act and on the strength 
of evidence which the Court may consider neces- 
sary to record and appreciate with reference to two 
entirely did erent murders committed by the ac- 
cused. {Shah and Crump, JJ.). GANGARAM v. 
IMPERATOB. 62 I.C. 643=22 Bom. L.R. 1274= 

22 Cp. L.J. 529. 

“S. 6—Third party’s ddenments. 

■ The recitals of boundaries of other lands 


in 


documents between third parties are nob admis- 
sible in evidence either with regard to a question 
of boundaries or as to the nature of the land, 
4* I. R. 1924 Cal. 1067, Foil. (Netobould and 

Qra-ham, JJ.). Dimodar Poddab v. Jadunath 

. 91 I. C. 449 (Gal.). 

■ ^ ipooun^ents relating to land on the boun- 

daries of the land in suit are’not admissible for the 
purpose of ■showing possession bf the disputed 
land. {Newbould and Oraham, JJ.). ABDUL 

Karim v. Ohhalb Ahmed. 91 i.c. 688= 

a fl til / ^ .V ^^26 Cal. 479. 

8. 0 , 111 . (a) — Absence at occurrence. 

— ^Evidence of a witness who was not present at 

the ooouiience but only deposed to circumstances 

after the occurrence is not admissible to prove facts 

relating to the occurrence. {Abdul Raoof and 

Addtson, JJ^. Pakhar Singh v. Emperor. 

9H.C, 812=7 L.L.J. 436=26 P.L.R. 674= 

tt ft 1923 Lah. 578. 

— S. 6— Palge-oompl^ili. 

^Where^ the offence under trial is filing a 


felBC complaint, what happened at the subsequent 


Police Instigation ol the complaint foSe no 


part of the re, p«f«. {WeMaee^nT 

Natr, JJ.). Vbnkatasdbbiah v. Emperor 
83 I. C. 209=26 Gr. L.J. 721 JS Mad. M0= 

* T B H.W.K. 68= 

1. R' 1925 H4d. 579=48 H.LJ 19S 
6~^Hearaay evidence. ' 

•BasU of action-^Bdwawy 


EVIDENCE ACT (1872), 8. 7— Absence of entry 
— Relevancy. 

— S. 6 — Irrelevant evidence. 


■Ap^plicahility. 


f. 


jnider .^8 Evidence Act heareay evidence is 
Inadmissible to prove aisot ivrhioh is deposcd^to 

*^®®«88wny. preclude 


ft-stotemenl hevingi been made upon 



t 


A certain witness stated that he had seen three 
women, who were sleeping in the same bari as the 
complainant and bis wife that night, searching 
something at dusk. 

Held, that as the alleged search that evening 
was not part of the same transaction as the ab- 
duction at night, S. 6 could not make it admissi- 
ble and as the women were neither parties to the 
case nor agents to any party, S, 8 was inappli- 
cable, S. 9 was also inapplicable. {Newbould and 
B. B. Ohose, JJ.). Fazaruddin v. Emperoe. 

90 I.C. 433 = 42 C.L.J. 111= 26 Cr. L.J. 1853 = 

A. I. R. 1926 Cal. 105. 

—S. 6— What is Res gestae. 

•Where the woman raped made a statement to 


her relative shortly after and committed suicide 
about three days alter the occurrence. 

Held, that the statement was not admissible 
under S. 6. {Wallace and Jackson, JJ.). Kappinaiah 
V. Emperor. ( 1930 ) m.W.N. 702. 

•After occurrence. 


What a witness tells at the time of the occur- 
rence in respect of the occurrence itself is resgestao 

under S. 6. But a statement with regard to an 
event which took place a year ago would not be 
part of res gestae. (Cuming and Mukerji, JJ.). 

Khijibdddin V. Emperor. 92 I C 442= 
£3 Cal. 372 = 42 C.L.J. 504 = 27 Cr. L. J. 266 = 

A. I. R. 1926 Gal. 139. 
•Whenever recollection comes in, whenever 


there is opportunity for reflection and explana- 
tions, then statements cease to be part of them 
gestae. {Afartineau, J.). Eaman v. Emperor 

t4 L. L. J. 491 = A. I. R. 1921. Lah. 288. 
—8. 6~Statements after transaction. I 

Where the statement of the girl to her mother 


does not form part of the transaction, vis., the rap- 
ing of the girl, or occur during it. but is made 
after the transaction is over, when the perpetrator 
had gone away and the girl came away from the' 
scene of occurrence to her mother’s bouse, ' the 
, statement is 'not relevant under S. 6. [Cuming 

and Lort-Wilhams, JJ.). Sreehari Swarnakab 
V. EMPEROR. 50C. L. J. 524=1930 Cp.€. 132= 

A. I. R. 1930 Cal. 132. 
In absence of definite and reliable evidence 


that the outrage upon a girl in an offence under 
S. 876, 1.P.O. sod her statement of the oocurrenoe to 
her father constitute together rs3^ge$Uu muoh yaluo 
cannot be attached to the statement oven if it is 
held to be admissible. U.ofta ffatdar, /.). Ghu- 
LAM HUSSAIN v. Emperor. A.I.R. 1930 Lah. 337. 

—8. 6— Statements of membera— Dnlawfol as- 
sembly. 

•Evidence of statements, made by members of 


wWdhi^rtain action, was taken 
to^d iPMlips and 3fadAav<»«^Sr?j/ )' ‘ 
^BWKATABAMANUJAOHABYULU V. AppALAo^i’ 

. ^'^^■0;'^®®=24 M.L.W;327»=- 

ou»« t. R.I.R.;i926;Had.l003, 

, D. VoL. 111—21 & 23 


an assembly the promoters of which wore charged 
withoffences under 8. 325 read with S 149 I P Q 

of their determination to force their way thkougi; 
thepoliM forms evidence of a part of the m gesSid 
and ifl admissible to indicate that proxncters^^ 
intention to ignore the police’ orders had hafltvi 

oommunioSted to sedtioDB of'the crowd. (RuiLiA/t» 

and MaungOyi.JJ.). MAUNG TOK v. BMPBiRon^ 
90 1. C. 918=8 Rang. 852=26 Cp. L. jflW2= 


_ -- — • ••• w. = 

■^8. 7— Absence of entry— RtievaM^ 354, 


The absence of an entry inan aoooun* b^Ab. 

lAVAnfc.fft.A4l nnAAWAlfcU... O i* DOOfc 


is a rhlevantfacfe, under either S, 7 or 8. 8 or ^ u o* 
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EVIDENCE 4CT (1872). S. 8— Gondact and 

character. 

the Evidence Act. 10 Cal. 1024. Hiss. 4 C.W.N. 207, 
Foil {Ballifax, A.J.C.).K&SA.^v.FlBTd OF HAJI 
JAMAL. 76 I.C. 327 = A.I.R. 1924 Nag. 22. 

— S. 8— Conduct and character. 

CriJiiijuiZ tendency — .4cis which formed basis 

of prior charge — Relevancy. 

It is net competent for the prosecution to adduce 
evidence tending to show that the accused has 
been guilty of criminal acts other than those 
covered by the indictment, for the purpose of 
leading to the conclusion that the accused is a 
person likely from his criminal conduct or charac- 
ter to have committed the offence for which he is 
being tried. On the other hand, the mere fact 
that the evidence adduced tends to show the com- 
mission of other crimes does not render itinadmis- 
sible if it be relevant to an issue. Makin v. 
Attorney-General for Neio South Wales, (1894) 
A. C. 57, Foil. 

Evidence of defalcations both prior or subse- 
quent whether such defalcations formed the basis 
of another charge on which the accused may have 
been acquitted or not ate admissible in evidence 
to prove guilty intent as also to anticipate the 
defence of the non-existence of such intent. 
{Kincaid, J.C. and Rupchand Bilaram, A.J.C.). 
EMPEBOB V. STEWABT. 97 I.C. 1041== 

21 S.L.R. 59 = 27 Cr.L.J. 1217 = 
A.l.R. 1927 Sind 28. 

— 8— Corroboration of Evidence. 

Section 8 does not render a statement by a 

woman raped admissible in evidence when there is 
nothing to corroborate or confirm the same. 
(Wallace and Jackson, JJ.). Kappinaiah v. 
Empebor. (1930) M.W.N. 702. 

— S. 8— Hearsay evidence. 

Relevancy. 

The answers given by the child iu reply 
to mother’s queries could not be admitted in 
evidence by letting in the mother’s statement and 
that to hold otherwise would be admitting hearsay 
evidence. (Shuefi TioX, C.J. and Agha Satdar , J.). 

Empebor v. Soopi. 120 I.C. 539= 

1930 Cr. C. 100=31 Cr. L.J. 141 = 31 P.L.R. 391 = 

A.l.R. 1930 Lah. 84. 


— B. 8— Motive. 

Value of. 

Motive for a crime, while it is always a satis- 
factory circumstance of corroboration when there 
is convincing evidence to prove the guilt of an 
accused person, can never supply the want of 
reliable evidence, direct or circumstantial, of the 
commission of the crime with which he is 
charged. {Shadi Lai, C. J. and Addison, J.)^ 
RONNUN V. KING-EMPEBOB. 9^ I- C. 901- 

7 Lah. 84=27 Cr. L. J. 709=27 P. L. R. 383 = 

A. I. R.1926 Lah. 88. 


What ts. 

In a trial for the murder of a particular person, 
the prosecution should not show, that on two 
previous occasions the accused under trial had 
committed murders but had falsely charged and 
got convicted some others as murderers. 1 he t®ct 
that the previous murdeis have been committed by 
the accused does not constitute a motive or pre- 
paration under S. 8. 

Per Crump, /.—A motive is that which moves a 
man to do a particular act. Whether the belief 
which produces the state of mind is true or false, 
the motive remains the same and the truth or 


EYIDENCB ACT (1872), S- 8— Subsequent con- 
duct. 

falsity, of the belief is not really in question. 
(Shah and Crump, JJ.). GanGABAU v. Empebob. 
62 I.C. 543 = 22 Cr. L. J. 529 = 22 Bom. L R. 1274. 

— S. 8— Previous conduct. 

Principal and agent. 

It is a matter of common knowledge that brokers 
sometimes for the purposes of gain do resort to the 
nefarious system of entering into a transaction uo- 
authorisedly in the expectation of its subsequent 
ratification but it is a far cry that because an 
agent hud been shown to be guilty of shady prac- 
tice once his evidence as to the circumstances 
under which the contract in suit was entered into 
should be entirely discarded. (Raymond, A.J.C.). 
TYBBALLY ABDUL HUSSAIN V. MESSBS. JAMES 
Finl.\Y, 80 I.C. 969=17 S L R. 15= 

A.I R. 1924 Sind lOS. 

— S. 8— Statement after transaction. 

Rape. 

Where the statement of the girl to her mother 
does not form part of the trausacoion, viz., the rap- 
ing of the girl, or occur during it, but is made after 
this trausactiou is over, when the perpetrator had 
gone away and the girl came away from the scene 
of occurrence to her mother’s house, the statement 
is not relevant under S. 6. (Cuming and Lort-WU- 
liams, JJ.). Sbbehabi Swarnakab t>. Empbbob. 

50 C.L.J. 924=1930 Cr.C. 132= 
A.l.R. 1930 Gal. 132. 

Robbery and assault. 

A statement made by the deceased immediately 
after the robbery regarding the robbery and also 
regarding the assault committed in the course of 
the robbery, is admissible showing conduct, though 
the person who made it cannot be called to depose 
to it on oath. (Mullick, Ag.C.J.and Wort, J.). 
LALJI DUSADH V. EMPEROR. 106 I. C. 698= 
6 Pat. 747 = 9 A.I.Cr.R. 379 = 29 Cr. L. J. 106= 

A.l.R. 1928 Pat. 162. 

— S. 8— Statements before Magistrate. 

— —Confession proceedings. 

Where an accused person was sent up before a 
Magistrate under S. 164, Criminal P. C., to^ have 

his confession, recorded and he gave the police to 

understand that he would make a confession, 
but, instead of making a confession he made a 
statement, though he was told that it was open to 
him to say that he would make no statement, 
Beld, thatthe statement was admissible as evi- 
dence of conduct. (hJullick, Ag.C.J. and Wort, J.). 
LALJI DUSADH V. EMPEROR. 108 I.C. 698 = 

6 Pat. 747 = 9 A.I.Cr.R. 376 = 29 Cr.L.J. 106 = 

A. I. R.1928 Pat. 162. 

~S. 8— Statement in answer. 

Admissibility as complaint. 

The mere fact that the statement is made in 
answer to a question is not of itself sufficient to 
make it inadmissible as a complaint. If the ques- 
tion merely anticipates a statement which the com- 
plaiuant is about to make it is not rendered inad- 
missible by the fact that the questioner happens to 
speak first. (Martineau,J.). RAMAN v. EMPEROR. 

4 L.L.J. 491 = A.l.R. 1921 Lah. 298. 

—8. 8— Subsequent conduct. 

Value of. t L A 

Different persons are differently constituted ana 

that some accused even though innocent deliber- 
ately abscond rather than face the ordeal ot a 
criminal trial and that some other mnooont 
accused do equally foolish things such as make 
a false admission of guilt or pay off the amouub 
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BVIDENCE ACT (1872), S. 8— Sabsequent con- 
dact. 

• said to have beea stolen or embezzled in the vain 
hope that they mav escape a criminal prosecution 

- or get off with a light punishment. Such subse- 

• quent conduct canoot dispense with the positive 
proof of the guilt of the accused, the burden of 
which lies upon the prosecution. When once the 
Crown has established the guilt of the accused by 
the evidence of prosecution witnesses then such 

• subsequent conduct may be utilized as furnishing 
furthw proof of the correctness of the conclusion 
as to the guilt of the accused drawn from the 
■evidence of the prosecution witnesses ; by itself, 

■ however, it can furnish no legitimate proof of the 

: guilt of the accused. {N^aiiavutty, /,). GhanDRIKA 

Prasad y. Emperor. 7 O.W.N. 564= 

A.I.R. 1930 Oudh 324. 


Approver. 

The mere faot of an accused person having taken 
'the Magistrate to a particular spot and pointed out 
the several places, where the various incidents 
narrated by the approver took place, is not admis- 
sible as evidence of conduct nor is it of any value 
'in determining his guilt. (Tek Chand, J.). BAQEL 
Singh v. Emperor. 121 1. C. 497= 

1929 Cr. G. 426=31 Cr. L. J. 269= 

A.I.R. 1929 Lah. 794. 

Construction of deed. 

Per Muherji, /.—Where the meaning of the 
• document regarding certain transactions is not 
-clear, the conduct of the parties is admissible iu 
-evidence to show in what light they themselves 
‘Tegardedthe transactions. A.I.R 1924 P.C. 88 ; 
P. 0. A. No. 15 of 1923 and A. 1. R. 1926 P. C. 
-41, Foil. 


Per Ashworth, /.—Subsequent conduct is only 
-admissible for the purpose of construing a deed 
' when it is impossible to arrive at a clear finding as 
-to the meaning of the deed from its own terms and 
from surrounding ciroomstances. [Uuherji and 
Mhioorth, //.). BADRI SINGH V. SADAPHAL SiNGH. 

ill KC. 701=25 A. L. J. 849 = 
A. I. R. 1928 AU.34. 

- “B apedyirl. 

If the raped girl went to her relatives straight 
4heoooucrenoe and complained on her own 
rinitiatWe about her rape, her conduct would have 
a direct bearing upon and connection with the 
•ooounenoe. but if she only answered questions 
Tut to her, her statement would be mere hearsay. 
{Foster, /.). EUPEBOR v. PHAQDNIA BHHIAN 

89 I.C. 1043=26 Cr.L.J. 1475= 

, A. I. R. 1926 Pat 58. 

•murdsr case. 


The tact that the accused pointed out the place 
where the weapon was found as being the place a 
which It was concealed, and the faot that shottli 

T in a very agitated state am 
made a statement which led to his being asked t( 

^how the spot where the weapon used in the com 

mssion of the mi^et ^8 concealed are evidenc 

of wnduot under S. 8 of ^e Evidence Act. whici 

render highly probable, the oral evidence in th< 
••wo and indicate that the accused was the mur 
•'^erer. (Spencer, 0.0./. dnd Reilly, /.). Sbmada 
■ UOONDAN. Z» re. 86 1.0. 684= 26 

^ ^ 21 M. I.. W. 199=A.I.H. 1929 Mad. 674 

-^jie ease. 

t0‘'^hav6 bee: 


8irf was alle^d 

tapeu, a statement hahde by her statinff thar oi. 

jmfyiiig and weeping, is admissible*^ ^|k eaplainS 
Hier act of crying, -under S. 8 and 


EVIDENCE ACT (1872), 8. 9— Identification. 

ration under S. 157. {Kinkliede, A.J-C,)- SOOSALAI* 
B.ANI.A V. EMPEROR. 82 I.C. 142= 

25 Cr.L.J. 1214= A.I.R. 1925 Nag. 74. 

— S. 9— Absconding of accused. 

If after the commission of a crime a person 

whose name is mentioned as a participator in the 
crime absconds. hi> conduct implies that he is con- 
cerned in the crime. Anything therefore which tends 
to explain his conduct and furnishes motive other 
than a guilty conscience is relevant U'ider S. 9. 
(Shah and Crump, / J.). G.ANGAEAM o. EMPBROR. 
62 I.C. 545=22 Cr.L.J. 529=22 Bom L.B. 1274. 


— S. 9— Conspiracy. 

Evidence of previous association — Several per- 
sons charged of conspiracy — Evideitce to show pre- 
vious association^ for criminal purposes loilh approver 
is admissible to corroborate approver under S. 9 and 
(or) S. 11 05 regards his statement regarding conspi- 
racy. 

Where several persons arc charged with commit- 
ting or conspiring to commit a particular dacoity 
and evidence is tendered to show that prior to the 
dacoity the accused were closely and intimately 
associating with the approver and the object of the 
association was commission of theft and other dis- 
creditable acts, 

Held, that as fat as the evidence of close associa- 
tion with the approver is concerned corroborating 
the approver's statement that a conspiracy existed, 
it is admissible under S. 9 and (or) 8. 11 of the Act. 
(Jf. Kemp, /.). Emperor v. Wahiduddin Hamid- 
UDDIN (No. 1). 32 Bom. L.R. 324= 

A.I.R. 1930 Bom. 157. 

- Conduct of alleged conspirator. 

Where a person is alleged to be also one of the 
conspirators but who has not expressly been impli- 
cated in the case as a conspirator with the acoused, 
his conduot is evidence ouly under S. 9 and not 
under S. 10. (Fawcettar^d M^gavhar, // ). EMPE- 
ROR V. .\BDUL. 91 I.C. 690=49 Bom. 878 = 

27 Bom. L.R. 1373=27 Cr.L.J. 114= 

A.I.R. 1926 Bom. 71. 


— S. 9— Copy of dooomeat. 

Admissibility of. 

Where the prosecution, when trying a person for 
sedition, brought a copy of a letter written by him 
and found in his possession which was alleged to 
have been sent by him along with the objected 
writing and it was contended on behalf of the 
accused that it is necessary for the prosecution to 
prove that such a letter was sent before this docu- 
ment can be admitted, 

Held, that (1) the copy of the letter was relevant 
to show the accused's intention and could be 
admitted as evidence ; and (2) it is not necessary 
for the prosecution to prove that suoh a letter was 
sent before the copy could be admitted as evidence. 
(Fawcett, /.), Emperor v. Phillip Spratt 
(N o. 2). 180 I.C. 32=30 Bom. L.R. 314= 

29 Cr.L.J. 322=A.I.R. 1928 Bom. 77. 
—S. 9— Identtfioation. 


The evidence that a person has identified another 
person as having taken part in a particular oSen- 
ce either in jail identification proceedings or 
elsewhere is admissible though the value of such 
evidence is weakened perceptibly as a general rule 
by tailuie to identify subsequently in Oonrt 
A.I.R. 1927 Oudh 369, Foil.] A.T.R.1921 All. 215 and 
A.LR. 1927 All. 163, Ref. (Stuart, O.J.). PARBHW 
o. Emperor. - I 04IIO; 626=4 o w N 
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——Indej^endent evidence. 

In order to rely on the evidence of persons Tvho 
identified the accused in jail but failed to do so in 
Court, the fact of the jail identification must be 
stated in the witness’s evidence. An identification 
in jail is in essence a statement by the witness. “I 
saw this man who is now before me taking part in 
the offence”. That statement can be used to cor- 
roborate his evidence given in Court. If the witness 
says in his evidence: ‘‘A number of persons were 
shown to me at the jail and from among them I 
pointed out those persons whom I had seen taking 
part in the offence”, it is permissible under S. 9 to 
call independent evidence, such as that of the 
Magistrate who conducted the identification, to 
prove the identity of the persons whom the witness 
picked out at the jail, even though the witness 
himself may not correctly remember who they were. 
{Daniels, J.C.). ChutkAN v . EMPEROR. 

90 I.C. 4M=26 O C. 258= 
26Cr.L J. 1564= A. l.R. 1926 Oudh 36. 

Mapisfrafe's evidence — Corrohorafive valve. 

For a Magistrate or other officer to come into 
Court and depose that a particular witness in his 
presence identified one of the accused as having 
taken part in the dacoity is nothing more than 
hearsay evidence but the Magistrate’s evidence 
will be strictly relevant under the provisions of 
the Evidence Act to corroborate the evidence of a 
■witness saying that he identified certain persons 
at the jail and that the persons whom ho there 
identified were persons whom he had seen taking 
part in the dacoity. 19 A. L. J. 947. Ref. (Daniels 
and Neave. JJ ). ABDUL WAHAB v . EMPEROR. 

95 I. C. 756=47 All. 39=27 Cr. L. J 836= 
5 L. R. A. Cr. 193=A.I.R. 1925 All. 223. 

— S. 9— Scope. 

Ss. 9 and 11 read along with S. 21 of the 

Evidence Act amply justify a Court in admitting 
into evidence all previous statements made by the 
accused which have a bearing on the question of 
his guilt and whether the previous statement is 
made to a police officer or to an officer or to a third 
party is immaterial if the statement is relevant to 
the fact in issue. These sections are not control- 
led bv the Cr. P. Code. (MtiUick and Thorn- 
Tiill, JJ.). Madan guru i'. Emperor. 

73 I. C. 963 = 24 Cr. L J. 723 = 

4 Pat. L. T.381. 


— B. 10— Confession by approver. 

- Admission of an approver that' he accepted a 

sum after the dacoity is not a circumstance incri- 
minating him that he committed the dacoity. 
(Newhould and D. B. Ohose, JJ.). IBRAHIM, 
In re. 88 I.C. 458=42 C. L. J. 496= 

26 Cr. L. J. 1146=A.I.R. 1926 Cal. 374. 
—8.10 — Confession of co-accused. 

A confession of a co-accused implicating him- 
self and others is admissible in evidence against 
all the accused under S. 10. It can also be taken 
into consideration against them under the provi 
sionsofS. 30. {Stuart, C. J. and Baza. JJ.). RAM 

Prasad v . Emperor. ^ 106 I. C. 721- 

2 Luck. 631 = 1 L. C. 339 = 8 A. I. Cr. R. 449 = 

A. I. R. 1927 Oudh 369. 


—S. 10— Connection with acts. ' i 

Connexion has to be established with the . 

conspiracy and not with the separate acts of di^* 
rent conspirators which aretho lovertacts of the, 
different individuals in proof of the conspiracy. 
(Dalai, J. G.). Bibhambhab Nath Tandon v . 
Emperor. 90 I.C, 706=26 Cr. L. J. 1602— 

2 0. W. H. 760= A, LB. 1926 Oudh 161. 


EVIDENCE ACT (18721, S. 1(^— Scope and effect. 

— S. 10— Object and applicability. 

Cipher Code — Inference. 

The object of S. 10 is merely to ensure that ona- 
person shall not be made responsible for the acts- 
or deeds of another until some bond in the nature- 
of agency has been established between them and 
the acts, words, or writing of another which it is- 
proposed to attribute vicariously to the person 
charged must be iu furtherance of the common' 
design aud after such design was entertained, 

In a trial of several accused for sedition an 
exercise book containing a Cipher Code was put in . 
evidence, 

Held, that the Cipher Code book was not to be 
treated as ‘the act, word or deed of a particular- 
individual, but the fact that it existed the fact 
that it set forth the names and addresses of a 
substantial number of persons charged the fact' 
that it was in a peculiar form such as is not likely 
to be found in any Code intended to be used for- 
lawful purposes, and many internal indications 
such as grouping of the names aud the use of words- 
and names having a revolutionary significance all ' 
gave rise to a probability, amounting almost to 
certainty that the persons named in the Code were 
associated for some unlawful purposes whose 
interests demanded that it should be kept secret.* 
and in absence of evidence that the persons named 
in it were associated for some legitimate purposes 
to be kept secret for some legitimate reason, the 
Cipher Code was in itself a good ground for sup- 
posing that the persons named bad conspired to 
commit an offence and any other acts or writings of' 
individual conspirators in furtherance of the com- 
mon design became admissible under S. 10. 
{Courtney-Terrell, C.J., KuUvant Sahay and Mac- 
pherson, JJ.). INDRA CHANDRA v. EMPEBOB. 

116 I.C. 756=30 Cr. L.J. 646=11 P.L.T. 45=- 
13 A I. Cr. R. 80 = A.I.R. 1929 Pat. 145 (F.B). 
— S. 10— Previous conduct. 

: — Offence under S. 222, Penal Code. 

The accused who was a warder in the jail was. 
being tried under, S. 222, Penal Code in respect of 
intentionally aiding the prisoners under sentence 
of death in attempting to escape from confinement, 
in jail. He procured saw blades aud loosened the 
rivets of the grates. Previously he was seen by 
some witness warders conversing and carrying on 
negotiations with certain f^llow-caste-men of the 
convicts. A constable who was called 141 as wit- 
ness aud had exhorted the convicts while under 
trial, deposed that after the death sentence was 
pronounced and the convicts were brought out one 
of the convicts called out to his fellowman and told 
him to give the accused Rs. 100. The request was 
repeated twice, 

Held, that the evidence of the constable was 
admissible under the ciroumstances under S. 10. 
(Hilton, J.). MAULA BAKHSH t>. EMPEROR. 

119 I.C. 762=30 Cr.L.J. 1103=1929 Cr. C. 190= 

A. I. B. 1929 Lah. 631. 

— S. 10— Scope. 

Section 10 renders admissible In cases of con- 

spir.acy much evidence which is not otherwise 
ordinarily admissible tinder the Indian law. The 
provisions of the seotion are wider than -those of 
English law, {Stuart, C.Js and Baza, J.), Ram 
Prasad v : emperor. 106 I.C. 721= 

2 Luck. 631= 1 L.C. 339= 8 A.I. Cr. B. 449= 

A.I.B. 1927 Oudh 369*. 

— B. 10— Scope and effect. , , , . 

■ -^Existence of conspiracy and joining therein— “ ■ 

Proof of, necessary. 
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^BYIDHUOE MT (1872), S. 10— Scope and effect. 

Section 10 of the Evidence icfc means this : if 
two persons conspire together to commit an 
ofience, each is regarded as being the agent of 
anotherand jast as the principal is liable foe the 
-acts of the agent, so each conspirator is liable for 
Tvhat is done by his fellow conspirator in fnrthe^ 
ance of the common intention which they had both 
•entertained. First, you must find, that there was a 
•conspiracy and, secondly, that the person to whom 
the doctrine is to apply should have joined the 
•conspiracy before they can be made liable for any- 
thing said or done by others. {Crump, J.). EMPE- 
EOR t>. 8HAPI Ahmad. 31 Bom. L.R. SIS. 

—6. 19— Statements in fartheranoe. 

— — Conspiracy case. 

If prima fade evidence of the existence of a con- 
spiracy is given and accepted the evidence of state* 
anents made by any one of the conspirators in fur- 
therance of the common object is admissible against 
•all. {Couits-Trotttr, C.J.). LilarAMGANGANmulD, 
Jure. 81 I.C. 817=20 M.L.W. 202= 

25 Cr.L.J. 10dl=AJ.R. 1924 Uad. 805. 
— S. 11— Admissibility. 

- - Principles— Evx^ruie of previous acts. 

The admissibility of a particular evidence 
'Under 8. 11 in each case must depend on how near 
is the connexion of the facts sought to be proved 
'With facts in issue to what degree do they render 
facts in issue, probable or improbable, when taken 
-with other facts in the case and to what extend 
'Would the admission of the evidence be inconsis* 
•tent with principles enunciated elsewhere in the 
Act. 


Whore A was charged with entering into a con- 
-spiraoy to bring false evidence against B and C and 
■all the previous acts of which evidence was to be 
'.given were acts in which he acted against B or C, 
■or both, 

Ssld, that such evidence was admissible under 
■fl. 11 but not under Ss. 10 and 15 ; Beg. v. Pfan- 
fitfiyan and Biggin, 15 Cox. 0. 0. 403 and other 
•eases Bef. [Mya Bu and Brown, JJ.). Htin Gyaw 
V. Empebob. 109 I.c. 491 = 6 Rang. 6= 

29 Cp. L.J. 855=10 A.I. Cr. R. 249 = 
^ .. . .. A.I.R. 1928 Rang. 118. 

~ Question as to dedication U> religious endow- 
^uent— Circumstances under which gift of one item 

'Wu madeSame throwing light on Question of dedi- 
•cation. 


Where the suit related to rights to properties be 
'longing to a mth and the question as to dedioa 
•tion ™ put m issue and the gift of certain item o 

•property belonging to the institution was sough 
^be relied on as throwing light on the genera 
•Question, heZd, that it was admissible under S. 11 (2 

J.) 

Bhagwat PBASAD V. Bindeshwari dab 
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* ll**Deed between strugevs. 

strangers to the si 
to which mention is made of onb of the parties 
m omt or their predeoessors-in-interest as ho 
-ing the land as belonging to the executants 

adniiBBible in evider 
A.I,B. 1927 Lah. 448, Falk {!Bhid«, J\ Ann 
•GhAki V. Fakir Mahomed. ■ ill i.c. 36 

——A document between eteangers to the suit 
^Mch mention is made of one of the parties to' 
’•’“J predecessors as holding the laud Iv 

laads belonging to 

admissible 

-Aviaeaw.^ Sjh. .fid. »TAf /y,n . a i r i<wk n®! i 


BYIDENCa ACT (1872), S. 11 — Dispute about 
land. 

and 224 P. L. R. 1913. Foil. (Shadi Lai, G. J. and 
Zafar AH, J.). LAJPAT RAT v PAIZ AHMAD. 

103 I. C. 889=8 Lah. 691*^ 
29 P.L.R. 74=A.I.R. 1927 Lah. 448. 

A document between strangers to the suit 

in which mention is made of one of the parties or 
their predecessors as holding the land lying on 
the boundaries of tho lands belonging to the exe- 
cutants of the document is not admissible in evi- 
dence. {Suhrawardy and Cuming, JJ.). OHOONI 
Lad Khemani v. Nilmadhab Babik. 

86 I.c. 734=41 C.L.J; 374= 
A.I.R. 1925 Cal. 1034. 

A recital in a deed or other instrument is in 

some cases conclusive, and in all cases evidence aa 
against the parties who make it. But it is no moro 
evidence as against third persons than any other 
statement would be. {Greaves and Ghakravarti,JJ.). 
PRAMATHA NATH CHOUDHURI V. KRISHNA 
Chandra Bhattachabjee. 84 I. C. 420= 

28C.W.N. 1092 = A.I.R. 1924 Cal. 1067. 

Becitals in — When admissible. 

Recitals in the boundaries of other lands in 
documents between the third parties, are not 
admissible in evidence under S. 11 or 8. 13. But 
they might be admissible under Cl. (3) of 8. 82 
when they are the statements made by persons of 
the character described in the opening sentence of 
that section ; that is to say, persons who are dead 
or who cannot be found or for other reasons therein, 
stated cannot be examined as witnesses. {Bewbould, 
J.). ABDUL RAHIM KAZI t>. JONABALI SiKDAR, 

68 I.C. 329 = A. I. R. 1923 Cal. 299. 

Recitals of boundaries of lands in documents 

between third parties are not admissible in evidenoe 
under 3. 11 or 8. 18 but are admissible under 
S. 32 (2) of the Evidence Act. {Prideaux, A. J. C.). 
Trimbak V. Ganesh. 68 I. G. 314= 

A.I.R. 1923 Nag. 22. 

— S. 11 — Dispute about land. 

’Becitals in certificate or proclamation of sale. 

Becitals in a sale certificate or a sale pro- 
clamation are not admissible under Ss. 11, IS and 
32, Cl. 3. A. I. R. 1927 Cal. 230 ; A. I. R. 1924 Gal, 
1067, Foil. ; 22 W. R. 239 and 23 Bom. 68, Dist. 
{Cuming and Mukherji, JJ.). AMBIEA OHABAN o. 
KUMUD MOHUN. 110 I.c. 521= 

A I R. 1928 Cal. 893. 

Documents with recitals of boundaries — When 

admissible. ■. 

Recitals in documents regarding boundaries 
executed by third parties in favour of the plaintiffa 
are not admissible in evidence if the executant is 
not dead and does not come to corroborate them : 
A.I.R. 1927 Lah. 448, FoU.\ A.I.R. 1927 Oal. 280; 
A.I.R. 1916 P.O. 6, Dwf. (JBTarrisort, J.). GEULAU 
MUHAMMAD.0. KALIM ULLAH. 109 I.C. 728= 

10 L.L.J. 370=A.I.R.1926 Lah. 426. 

' -Where the executants of documents contain- 
ing reoitals of boundaries of land lin dispute are 
alive and do not give their evldenoe, suoh doou*- 
ments are not admissible eitheriunder S. 11 or S, 13. 
(B. B. Ghose and Panton, JJ.). Ketabuddin u, 
Nofab Chandra. 99 1. C. 907= 

44 C.L.J. 682=A.I.R. 1927 Cal. 230. 
— ■ ■ Baiwara papers — Entries in. 

The presumption which arises as to the ooneet- 
nesa of an entry in the reoord-of-rights under 
6. 108-B of the Bengal Tenancy Act would not 
attaoh to an entry in the batwara papers, prepared 
^•the Oolleotor under the Bengal Estates Partition 

Ai}t6 of 1897k Where oertain iands.ate entered in 

1 ' * 
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EVIDENCE ACT (1872). S. 11— Dispute about 
land. 

those papers as chowkulari cJiahran lands, so far 
as a stranger is concerned, the only way in which 
those papers can be treated as evidence would be 
under S. 11 of the Evidence Act on the ground that 
in the partition proceedings the lands were claimed 
as chowkidari chakran lands. The entries in those 
papers could not be in any way binding upon a 
stranger to those proceedings. 13 C.W.N. 93, Dist. 
{Chakravarti, J.). Rahimuddin Sarkab v. Umesh 
CHANDBA. 87 I. C. 694= 

A. I. R. 1926 Cal. 115. 
DescrijHion in Uase — VaUie oj. 

The right to possession by lessee of a plot of land 
was in controversy. The right was denied on the 
ground that the alleged lessor was not entitled to 
the plot. A pattah executed by the lessor in respect 
of another plot of land, a year previous to the 
granting of the lease in question, contained a des- 
cription of the boundary of the land demised by 
that pattah. This description clearly evidenced 
hie title to the other plot which formed the subject 
of the lease in question. 

Seld, that the lessor’s statement in the pattah 
previously granted could not be said to be a “fact” 
-within the meaning of S. 11 and that that section 
could not be invoked for admitting the statement. 
{Sukrawardy end Cuming^ JJ.Y RadHA KRISHNA 

Mabwari V. Sarbbswar Nag. 86 I.C. 674= 

29 C.W.N. 469= A. I. R. 1925 Gal. 684. 
Document evidencing co^istruction — Value of. 

Old documents mentioning persons who built 
certain very old bouses may be admitted in evi- 
dence under S. 11, Cl. 2 and S. 13, Cl. (b) where direct 
evidence about the construction may not be easily 
available. {Kanluxiya Dal, J.). RaghoNATH v. 
BINDESHWABT NANDAN. 82 I. C. 582= 

5 L.R.A. CiY.231 = A.I.R. 1924 All. 526. 

Writs of attachinent^N on-mention of tenancy 

Effect of. 

Where writs of attachment issued in 1792 and 1797 
must have been prepared when the Collector took 
possession of the zemindari upon default in pay- 
ment of revenue by the proprietor and the 
documents might be relevant in connection with 
the history of the estate and might be used to show 
that the proprietor defaulted and the Collector 
went into possession, but there was nothing to 
indicate that the duty was cast upon the Collector 
to prepare a complete record of all the tenures then 
in existence, 

Held, that in view of the scope of the two attach- 
ment writs no inference favourable to the landlord 
can be drawn therefrom, and they cannot bo treat- 
ed as relevant under S. 11. {Mookerjee and Ckotz- 
ner, JJ.). TARA KUMAR GHOSE v. KUMAB ABUN- 
Ohandra Singh. 74 I.C. 383 = 36 C.L.J. 389- 

A.l.R. 1923 Cal. 261. 

— S. ll—Formcr judgment. 

Case under S. 153‘A, I. P. C.— Procedure. 

During the prosecution of an author of a book 
under S. 15S-A. I.P.O. the book was proscribed by 
an order of Government under the Criminal P* C-, 
(amended 1926) 8. 99^A on the ground that the 
book contained matter the publication of which is 
punishable under S. 153- A, I. P. C. The author 
applied under S. 99-B and his application was dis- 
missed by a bfuch of the High Court. Thereupon 
the trial Magistrate without recording any defence 
evidence or allowing further cross-examination of 
proseootion witnesses convicted the accused, 

Helc. i-liJ.l ■ ' •> conviction was legal and the 
judgment c» y^sioh of the High Court was ad- 


EYIDENCE ACT (1872), S. 11— Legitimacy of 
children. 


missible under Ss. 11 and 13, Evidence Act. {Dalai,. 
J.). Kali Charan Sharma v. Emperor. 

104 I.C. 225=8 A.I. Cr. R. 204= 

8 L. R. A. Cr. 124=25 A.L.J. 846= 
28 Cr. L.J. 785= A.I.R. 1927 All. 654. 
Admissibility — Case under S. 401, 1. P. C. 

When offence charged against an accused is that*, 
of belonging to a gang of thieves, a former judgment 
more than 25 years old and convicting him of da- 
coity is admissible in evidence, though the former 
judgment is useful only for the purpose of proving 
that the accused is a person of criminal tenden- 
cies to commit theft who may be a member of 
the alleged gang. The judgment by no means goes - 
to show that he had any habit of committing theft 
in the period under consideration. 14 Bom. L.R. 873- 
and 38 Cal. 408, Foil. {Marten and Fawcett, JJ.). 
MOTIRAM HABI V. EMPEROR. 89 I.C. 527 = 

26 Bom. L.R. 1223=26 Cr. L.J. 1391 = 

A.I.R. 1925 Bom. 195. 


— S. 11— Hindu Muslim riot. 

Previous attempt to conx'.crl — Admissibility of. 

When the charges against the accused are of 
dacoity and rioting, evidence that on the day after - 
the occurence, the accused who was a Mussalman 
wanted another, a Hindu, to embrace Islam and 
threatened to beat him if he did not, is wholly 
irrelevant to either of the charges and should not 
be admitted notwithstanding that the riots in 
which accused was involved were due to Hindu- 
Sluslim dissensions. {Newbould and Mukherjee, 
JJ.). Dargahi V. Emperor. 88 I.C. 733= 

52 Cal. 439=26 Cr. L. J. 1213 = 
A.I.R. 1925 Cal. 831. 

— S. 11— Law on migration. 

Proof of adoption. 

Where the question is whether a migrating family 
has adopted the law of the new place, the fact that 
in the allied or connected families, the new law 
has very widely been adopted and the rites and 
ceremonies of the new place have been generally 
recognised, renders it probable within the mean- 
ing of S. 11 that the family in question has adopted, 
the now law. 

Where the fact in issue is whether the migrate- 
ing family has adopted the law of the new place- 
a previous judgment, in which the ancestors of the 
family in question were on one side, is relevant. 
The observance of rites and ceremonies at marri- 
ages, deaths and births are also relevant. {Mookerjee- 
and Cuming, JJ.). SARADA PARSANNA ROY v. 
UMA KANTA. 77 I.C. 450=37 C. L. J 233= 

50 Cal. 370=A.I.R. 1923 Cal. 485. 


•S. 11— Legitimacy of children. 

•Previous case — Absence of cross-examination on 


llegilimacy — Admissibility. 

Where the question is whether a particular per- 
on is the illegitimate son of a certain man and a 
ertain woman, the fact on a previous occasion,, 
vhen giving evidence on behalf of the woman the 
nan was asked questions in cross-examination in 
)tder to show his partiality to her, including the 
question whether she had been his wife before 
mother man took her in marriage, but that no ques- 
-ion was asked him as to her bearing him illegiti- 
nate children, is admissible in evidence under - 
>. 11 (2) as it makes highly improbable the allega- 
iion that the illegitimacy was well-known. 
Daniels, J.C. and Dalai, A'.J.C.). MUMTAZ-UN— 
USSA V. WAZIR ALI. 65 I.C. 308=8 O.L.J. 569—^ 

A.I.R. 1921 Oadh 242». 
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74 l.C. 383 = 36 C.L.J. 389. 
A.I.R. 1923 Cal. 261. 


BYIDEHCE act (1872), 8- 11— Ho entry in 
acconnts. 

— S. 11— Ho entry in aocoimts. 

The absence of an entry in an account book 

is a relevant fact, under either S. 7 or S. 8 or S. 11 
of the Evidence Act. 10 Cal. 1024, JOiss.; 4 C.W.N, 
207, Foil. (Sallifax, A.J.C,). KASAM o. FIRM OF 
HAJI JAMAL. 76,I.C. 327=A.I.R. 1924 Hag. 22. 
AdroissiW/aVi/. 

Evidence that there is no entry in the account 
hooka, though not admissible under S. 34 may 
he admissible under Ss. 9 and 11, 

The fact of absence of entry is relevant ; its effect 
is to be determined in the light of the general evi- 
dence in the case. (MooJierjeeandChotzner, JJ.). 

Tara Kumar Ghose v. Kumar arunchaudra 
smoH. 

— S. 11— Partnership. 

Proof of agency. 

Where a plaintifi sues a firm on foot oi a 
transaction made by one member of the firm, it is 
for the plaintiff to show that either by the course 
of dealings between him and the defendants or by 
some overt acts of the defendant firm, that member 
was acting as their authorized agent in those 
transactions in such- a manner as to bind the firm. 
{Fforde and AghaSaidar, JJ.). FIRM GhAZI Bam 
Bampat V. Shimbu Datal. 109 1. C. 327 = 

9 L. L. J. 518=29 P. L. R. 276= 
A. I. R. 1928 Lab. 105. 

—8. 11— Religion. 

■Adwission in mil — Value of. 

Where the religion of a deceased person is a fact 
in issue, any solemn declaration made by him ss 
to his religion is relevant and if such a declaration 
is made in a formal document for example in his 
will, it is relevant as an admission under the 
provisions of S. 11 (2), U and 21 (2) and is entitled 
to very great weight in deciding the question. 
34 AU. 341, Expl. and Dist.; 9 L. B. R. 179, Ref. 
(Chnri and Brovm, JJ.). Leonq Hone Waino v. 
Lean ah Foon. 121 1. C. 796=7 Rang. 720= 

^ A.I.R. 1930 Rang. 42. 

— S. 11— Rent decree. 

‘AdmiSsUnlity — Proof of tenancy. 

When an exparte rent decree is satisfied by pay- 
mwtofthe decretal amount, it is admissible in 
evidence to show the relevant faol of the existence 
of the tenancy till the date of the decree and the 
^dlord 8 rights as arising from such tenancy. 

ond Panlon, JJ.). ANOKUL CHANDRA 

Dear o Kamala kanta Boy. 67 I. C. 787= 

_a . A. I. R. 1923 Cal. 270. 

— S. 11— Rent mit. 

Staiemml ae to rent in order for delivery of 

possession is madmis9ible. 

_ A statement in an order for delivery of posses- 
8ion as to the payable in respect of the land is 
ma^Bsible in evidence in a snit between the 
landlorf and the tenant in which the rent payable 
18 m dispute. A I R. mi Oal. 1067, FoU. Reaves 

Uukerji, JJ.). Chandra Mohan tj. Sheik 
Blin. 87 l.C. 812=A,I.R. 1926 Cal. 41B. 

llj^cope. 

— 11 M controlled by S, 82. 

^ a_general rule, S. 11 is controlled by S. 82 
whm tl^e evident consists of statements of persons 
^ho are dead and the test whether suoh st^Lt 

tmaet 8. 11 whe^t is 
immaterial whether whAf w.. 



EYIDEHCE ACT (1872), 8- 13— Decrees. 

9 Bom. L.E. 1047, i?«/. {Cuming and Mukherji, JJ.). 
AMBIKA OHARAN V. KUMUD MOHAN. 

no I.C. 521= A. I. R. 1928 Cal. 893. 
— S. 11 — Self'serving statement. 

Admissibility. 

Where the question is whether a person is a 
benamidar or real owner of property. 

Per Dawson Miller, C. J. — Even self-serving 
statements made by the person are admissible under 
S. 11 if they render fact in issue highly probable or 
highly improbable. 

Per Mullick, J. — Admissions made by the person 
in his own favour are not admissible. 

Per Foster, J. — Where the statements are made by 
the person in the course of his instructions to his 
local agent who assists him in acquiring the pro- 
perty they are admissible as res gestae, [Dawson- 
Miller, C. J., Mullick and Foster, JJ.), HArihar 
Prasad v. Kesho Prasad. 93 I. C. 434= 

5 P. H. C G. 1 = A.I.R. 1925 Pat. 68. 
— S. 11— Statements of living person. 

Statements of living persons not examined as 

witnesses being inadmissible under S. 82 cannot be 
made relevant under S. 11. 

Before a fact can be considered to be relevant 
under S. 11, it must be shown that it is admissible. 
It would be absurd to hold that every fact, which 
even if it be inadmissible and irrelevant, would be 
admissible under S. 11. If a particular deposition 
could not be admitted under S. 32, it could not be 
admissible under S. 11 : 34 All. 841, FoU. 

Statements of living persons not examined as 
witnesses are inadmissible in evidence to prove the 
allegation that the executant was a major at the 
time when he executed the document. {Ookaran> 
Nath Mwra and Pullan, JJ.). MUNNA Lal v. 
KAMESHARI DAT. 114 I. C. 801 = 

5 0. W. N. 1111= A. I. R. 1929 Ondh 113. 
— S. 11 — Unregistered deed. 

■ .Adwiissibifify. 

A deed which is not admissible in evidence on 
account of its being barred under S. 49, Registra- 
tion Act, can be admitted in evidence under S. 11 
if it is inconsistent with fact in issue. {Niamat- 
ullah and Rennet, JJ.). SHEOBandhan SlNGH v. 
Sahdeo Prasad Singh. 122 l.c 895= 

A.I.R. 1930 All. 130. 

—8. 13. 

Decrees. 

Doonments. 

Documents between strangers. 
EssentialB of assertion. 

Judgments inter partes. 

Jndgments not inter partes. 
Hiacellaneous. 

— S. 13 — ^Deorees. 

-Decree not binding oh parlies as res judioata 

is not conclusive evidence of enforcement of custom. 

Although the most satisfactory evidence of the 
enforcement of a custom is a decree, still a decree, 
which does not bind the parties as res judicata, is a 
mere piece of evidence capable of rebuttal. It does 
not necessarily prove a custom: A.I.R. 1926 Sind 
161, Rel. on. (Aston, A.J.C.). NiAMAT v. ABDUL 
Rahman. A I.R. 1930 Sind 193. 

•; Decree in a previous suit to which one party 

in subsequent suit was not party is admissible in 
evidence for oottoboration of fact asserted by party 
in oral evidenoe and question of weight to be attach- 
ed to it is question of fact— Evidence Act. S. 41 

6 Cal. 171 CF.B.1. Dist. {Couriney-Terrtdl, C.J. and 

LAKHAN ICJADHTA V. JAI 

tjpa.i)H 7 a. A44 iwa Ht, w 
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EVIDENCE iCT (1872), S. 13— Decrees. 

A decree not set aside by a competent Court 

can be used as evidence with regard to the matters 
dealt with by it. {Mukerji, /.). KiRAN CHANDRA 

V. JagannathBanik. 1141.0.670= 

A I.R. 1928 Cal. 472. 

— ; — —Suit for rent — Decree by another co-sJiarer ad- 
missibility as to rate of rent. 

A decree obtained by a co-sharer landlord in a pre- 
vious suit is not admissible in evidence as to rate 
of rent in a subsequent suit for rent by another co- 
sharer landlord. It does not follow that because 
one co-sharer was suing for the particular amount 
as representing his share of the rent, necessarily 
other co-sharers would be getting the same amount 
if the shares were identical or a proportionate 
amount, unless there was one contract by which 
the tenancy was created : 22 C. W. N. 804, Not foil . ; | 
22 Cal. 633 (P. C.). Disl.\ 25 Cal. 522 (F. B.) and 1 
A. I. R. 1923 P. C. 1, FoU.- [ci. A. I. R. 1928 Cal. ' 
355 S. A. No. 2452 of 19-25— Ed.] Pet Milter, J. ' 
A decree obtained by a co-sharer landlord is ad- , 
missible in evidence as to the rate of rent in a sub* , 
sequent suit for rent by another co-sharer landlord. ' 
—Per Mullick, J. 22 C.W.N.304 and 22 C. 533 (P.C.) . j 
Foil.-, 10 0. W. N. 1084, doubted. Kanto Mohan , 
Mullick V. JoDAB Chandra. 112 I.C. 787= ' 

A. I.R. 1928 Cal. 353. 

Criminal P. C., Ss. 144 and 145 — Rent decree 
— Evidentiary value. 

The rent-decree is to some extent evidence under 
S. 13 of Evidence Act as to the landlord having re- 
cognised the holding as being in possession of 
tenant sued. It is not conclusive against third 
parties. {Jwala Prasad, J.). NANDKISHORE Sao 
V. Bikan Singh. 65 I.C. 856=3 Pat. L.T. 570= 

23 Cr L.J. 200=A.I.R. 1922 Pat. 557. 

— S. 13 — Documents. 

Suit to establish rights as mahint — Papers 

containing recognition of rights by revenue officers 
and residents of village—Admissibility. 

Where in a suit in which the rights as mahant 
were asserted a report containing signatures of re- 
venue officers and residents of the village were 
filed to prove the said rights. 

ffeld, that it was admissible under S. 13 of the 
Evidence Act. (Mears, C.J. and Dalai, J.). BHAG- 
•WAT PRASAD V. BiNDESHWARI DAB. 

1930 A.L.J. 964. 

Dispute regarding nature af land — Recitals in 

sale-deeds in favour of one party to sutf showing 
nature of same land are admissible not only under 
S. 32 but also under S. 13 {b). 

Where in a suit between two persons the question 
is whether or not the adjoining piece of land is 
Nazul land, the recitals made by successive vendors 
of one of these persons whereby they purported to 
transfer the house with all the lands, boundaries 
and rights appertaining thereto but expressly admit- 
ted that the land in dispute did not belong to them 
but was Nazul land are admissible in evidence not 
only under 8. 32 but also under 8. 18 (b). 
11 A.L.J. 139, Rel. on ; 23 Bom. 63; 16 C.W.N. 252; 
17 0. W. N. 108; A.I.R. 1924 Cal. 1067; 45 Cal. 159 
and A. I. R. 1922 Cal. 261, Ref. {Sulaiman and 
Kendall, JJ). TiKA Ramv. MOTI LAL. 

1930 A.LJ. 564= 
A.I.R. 1980 All. 299. 

Settlement deed under which pro-note is 

transferred, if admissible as secondary evidence, 
may be employed to prove pro-note under 8. 32 (7) 
read with S. 18 {&)— {Obiter.) 26 I. 0. 747, Rel. on. 


EVIDENCE ACT (1872), S. 13— Documents. 

* 

[Curqe7iven. J.). SOBBABATUDU NAIDU v. Ven- 
GAMA NAIDU. A.I.R. 1930 Mad. 742. 

Statemeyit in will regarding nature of tenancy 

may be taken a.? evide^ice. 

A statement in the will made by tenant regard- 
ing the permanency of his tenancy may be regard- 
ed as one made in course of a transaction by which 
the property was bequeathed to the legatee under 
the will and consequently the statement made in 
the will may be taken as evidence under S. 13. 
{Mitter and Mallick, JJ.). Pramatha Nath DAS 
V. Champa Dasi. 118 I. C. 353=56 Cal. 275= 

A. I. R. 1929 Cal. 473. 

Bengal Estates Partition Act (8 o/1876), S. 77 

— Batwara. prepared under provisions of Ch. 7 in 
presence of proprietor — Admissibility. 

A Batwara signed by the partition Deputy Collec- 
tor and containing entries required by the provi- 
sions of Ch. 7 of the Bengal Estates Partition Act 
would be evidence against the proprietors under 
S. 13, Evidence Act because they were made in their 
presonce. 38 I.C. 205, Ref . QfuUick, Ag. C.J. and 
Jwala Prasad, J.). Ramsarup Raut v. RAM- 
NARAIN TEWABY. 114 I.C. 479=7 Pat. 85= 

10 P.L T. 399 = A I R. 1929 Pat. 32. 
AdmissVnlity o/batwara khasra. 

The Batwara Khasra. prepared by an Amin and 
not signed by any gazetted officer, cannot be held 
to be a public document under S. 35. though, on 
proper proof it may be evidence either under 8. 18 
or 13. 17 C.W N. 779, Expl. (Mullick, Ag. C.J. and 
Jwala Prasad. J.).Ra:\ISARUP RAUT v. RAMNARAIN 
TEWART. 114 I.C. 479=7 Pat. 85=10 P L.T. 399 = 

A I.R. 1929 Pat. 32. 

' Mortgage-deed stating rent payable to superior 
landlord — Mortgage debt paid off— Superior interest 
purchased by mortgagee — Suit for recovery of rent at 
an enhanced rate — No proof of enhanced rent— Mort- 
gage bond is admissible to prove the rent. 

Deferdant mortgaged the rent land to the plain- 
tiff in 1899. The mortgage-deed stated the rent in 
respect of that holding payable to the superior land- 
lord as Rs. 18. In 1904 the mortgage debt was paid 
off. the plaintiff purchased the superior interest and 
claimed rent at the rate of Rs. 24, although there 
was no proof of such enhancement, 

Held, that the question as to what the amount 
of rental was. was one of the essential terms of the 
mortgage bond. That the document was admissible 
in evidence as it was a transaction by w’hich the 
right of the defendant to the land was asserted and 
for the definition of that right, the amount of rent 

had to he stated. A.I.R. 1927 Cal. 1, Dist. (Mitter, 
J) ABDUL Munser V. Yakub Talukdar, 

117 I.C. 599 = A.I.R. 1928 Cal. 703. 
Recital of boundaries in— Admissibility. 

A receipt, stating the disputed property as one of 
the boundaries to an adjacent plot, executed by a 
deceased person in the ordinary course of business 
and consisting of an acknowledgment written or 
signed by him of the receipt of money, is admissi- 
ble in evidence under S. 32. and not under 8. 13. 
19C. W. N. 468 and A. I. R. 1922 Cal. 251, Disf. 
(Pullan, J.). Ahmad Sha.ti v. Jamal Ahmad. 

1131.0. 414=5 0. W. N. 174= 
A.I.R. 1928 Oadh 248. 

• Dispute concerning land — Landlord's papers 

prepared in course of business concerning lands are 
admissible. . 

Under 8. 13 zemindar's papers prepared in the 
coarse of business and in due management of the 
zemindarl are admissible in a dispute concerning 

the land to which such papers pertain : 9 Osl. 741, 
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ETIDEHOE iOT (1872), S. 13 — Dooamenta. 

DistA 16 C. W. N. 116, Bel. {S<ehramlrdv and 

cammiad., f 576. 

Chittas madt by Government for private «s« in 

connexion with resumption proce^xngs are not ad- 

^^ittes mad© by Government for its own private 
nse in connexion with resumption procjeedmgs are 
nothing more than documents prepared for the 
information of the Collector, and are not evidence 
against private persons for the purpose of proving 
that the lands described therein ate or not of a parti- 
cular character or tenure. They are admissible 
neither under S. 85 nor under S. 18 where it is not 
tnown whether they were acted on for the piupose 
of the resumption proceedings or if in fact reliance 
was placed upon them by Government for the pui- 

f iose of resumption proceedings; 9 Cal. 741, Bel. on. 
Greaves and Mukerji, JJ.). UPENDBA NATH 
CHATTOPADSYA V. RADHA GOVINDA BANDO' 

PADHYAT. 98 I. C. 85=i.I.R. 1927 Cal. 189. 

■ -Benami transaction is not admissible. 

Per Cuming and Mookerjee, JJ. — A benami 
transaction is a fictitious transaction and as such 
cannot be let in evidence under S. 13. {Sanderson, 
C.J., Panton and Graham, JJ.). BrojendrA 
KiSHOEE V. Mohim Chandra. 99 I.C. 189= 

31 C.W.N. 32=A.I.R. 1927 Cal. 1. 

• Bent suit — Chittas are admissible. 

Chittas or the eemindar’s private survey papers, 
though prepared in the absence of the tenants, are 
not wholly inadmissible in evidence in a rent suit 
by the zemindar : but there may be a great deal of 
4ifierenoe in their probative value, which may 
range from zero to hundred according to the facts 
of the particular case. {Suhrawardy and Cuming, 

JJ.). Aptabuddi V. Sayed Alla Hafij. 

88 I.C. 548=A-I.R. 1925 Cal. 1104. 

■ —Previous transaelion in respect of different pro’ 
petty is not " iransaetion ” within the section. 

Where a plot of land was leased and the title of 
.the lessor to the land was disputed, but previous to 
the lease in question, the lessor had ezeouted a 
fattah in respect of another plot of land and 
where his description of the boundary of the land 
in that pattah showed that he claimed the land in 
.suit as his own, 

Held, thatthe pattah was not a "transaction'’ 
as it did not relate to the land ill suit. 11 O.W.N. 

Veil. {Suhrawardy and Cuming, JJ.). Badha 
Krishna Mabwabi t>, Sarbeswab Nag. 

86 1.0, 674= 29 O.W.H. 469= A.I.R. 1925 Cal. 684. 

Ewdvnae of construction of old houses by old 

/documents. 

Old doouments mentioning persons who built 
xsertain very old hooses may be admitted in evid- 
jenoe under S. 18, 01. (b) where direct evidence about 
the oonstruotion may not be easily available. (Kan- 
^syaLal,J.). RaOHUNATH v. BIKDESEWABI 
Nandan. 82I.0.882=9 L.R.A. CiY. 231= 

^ , , , I.I.R. 1924 All, 826. 

Lease-deed^Assertum in— Admissibility. 

An assertion in the Hobala executed by a tenant 
in favour of his transferee, that His right In it was 
^ jermanent one is admissible under 8. 13 in 
avidenoo in a suit for ejectment of the tenant where 
wnnanen^ tenancy was claimed. (Banhin, J.). 

Jnanekdba Nath Dutt v. Nasba Desai 
y 83I.O.»B=89 0.L;J.826= 

A.LS. 1924 Call 991. 


Baiwara Khasra . 
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EVIDENCE ACT (1872), S. 18 — Essentials of 
assertion. 

predecessors-in-interest obtained a settlement and 
to show that in 1866 the land was taiyati land, 

Held, that there is no reason why the document 
should not bo held admissible under S. 13. 
{Adami, J.). SADHU SARAN v. AMBIKA LAL. 

68 I.C. 676=A.I.R. 1923 Pat. 163. 

Police orders are admissible. 

Police orders made under various sections of the 
Criminal Procedure Code, deciding who was in 
possession of the dispute<i land are admissible 
in evidence under S. 18 of the Indian Evidence 
Act to show the fact that such orders were made. 
{Wazir Hasan. A.J.C.). GhULAM SaewarKHAN v. 
MOHAMilAD ALI Khan. 65 I.C. 398= 

8 O.L.J. 609=A.I.R. 1922 Oudh 98. 

• ‘Document hy'third party recognising plaintiff's 

right is admissible in evidence. 

The plaintiSs claimed the land in dispute as 
their man laud and the defendant claimed it as 
his jote. The plaintiSs produced an ekramama 
addressed by a third party to an ancestor of the 
plaintiSs in which the land in suit was described 
as man land. 

Held, the ekramama was admissible under both 
clauses (a) and (6) of S. 18. {Coutts and Boss, JJ.). 
Sabran Sheikh v. Odot Mahto. 70 I.C. 18= 

1 Pat. 375=3 P.L.T. 792= 
1923 P.H.C.C. 125=A.I.R. 1922 Pat. 488. 

■Assertion of ownership in mortgage-deed is 
relevant as to ownership under S. 13 and after 
mortgagor's death under S. 32 (7). (Satlasiva Iyer 
and Spencer, JJ.). NALLASIVA IIUDALIAR v. 
RAVAN Bibi. 70 I.C. 389 = 14 M.L.W. 327= 

1921 H.W.N. S60=A.I.R. 1921 Had. 383. 

~S. 13— Documents between strangers. 

Recitals as to Boundaries — AdmissUnlily, 

A document between strangers to the suit In 
which mention is made of one of the parties or 
their predecessors as holding the land lying on the 
boundaries of the lands belonging to the executants 
of the document is not admissible in evidence. 
{Suhrawardy and Cuming, JJ.). CHOONI LAlil* 
KHBUANI V. NILMADHAB BABIK. 86 I. C. 734= 

41 C.L.J. 374=&.I.R. 192S Gal. 1034. 

Recitals iti — Are inadmissible. 

A recital in a deed or other instrument is in some 
oases conclusive, and in all cases evidence as 
against the parties who make it. But it is no more 
evidence as against third persons than any other 
statement would be. (Greaves and Chakravartit 
JJ.). Pbamatha Nath Choudhuri v. Krishna 
Chandra Bhattaoharjeb. 84 I.C. 420= 

28 C.W.N. 1092=A.I.R. 1924 Cal. 1067. 

— B 13— Essentials of assertion. 

■ Mere statement of boundary is not esxough. 

A mere statement of boundary cannot be classed 
with any of the verbs in S. 13 "created, modified, 
recognised, asserted or denied " and is, therefore, 
not admissible under S. 13 (a). (Jackson, /.); 
Kabdppanna Konab V. Rangaswami Konab. 

107 I.C. 298=A.I.R. 1928 Had. 108. 

• ■" Claim ’’ must be asserted in presence of the 
party to he affected thereby. 

Pet Cuming and Mukerjee, J”/.— The word 
" claim " implies that the right is asserted to the 
knowledge and in the presence of the person whose 
right will be derogated by the establishment' of the 
claim. The mere assertion of the right in a docu- 
ment, to which the pneon against whom the tight 
is asserted is not a party and of ^ ^Uich he knows 
nothing is not to claim the right. {Sanderson, 0,/., 
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EVIDENCE ACT (1872), S. 13 — Essentials of 
assertion. 

Panton and Graham, JJ.). Bbojendba Kishobe 
1 >. Mohim Chandra. 99 I.C. 189=31 C.W.N. 32= 

_ A.I.R. 1927 Gal. 1. 

— ; — —TransacUon hy which right is asserted is ad- 
missible. 

A transaotion or instance in which there is a 
mere assertion of a right or custom does not come 
within S. 13 but only such a transaction is admissi- 
ble by which the right or custom is asserted or 
denied : 11 C.W.N. 703, Foil. (Sanderson, C.J., Pan- 
ton and Graham, JJ.). Bbojendba Kishobe v. 
MoHIM CHANDRA. 99 I.C. 189 = 31 C.W.N. 32= 

A.I.R. 1927 Cal. 1. 

Mere assertion of right is sufficient — The right 

may not have been successfully asserted. 

The words of S. 13 are wide enough to cover the 
mere assertion of a right in a previous suit where 
that right \^as in dispute. There is nothing in 
that section which requires that the right should 
be successfully asserted. {Netcbould and Graham, 
JJ.). Ramkumar Das v. Habnabain Das. 

92 I.C. 104= A I R. 1926 Cal. 727. 

“ — "Claim ” and Becital — Distinction. 

The word “claim” denotes a demand or asser- 
tion in relation to a thing or attribute as against 
or from some person or persons, showing the exist- 
ence of a right to it in the claimant. A bare state- 
ment may or may not be a claim according to the 
attending circumstances in which it is made. It 
may amount to a claim or be a mere statement of 
claim, though in some circumstances a statement 
may amount to a claim. 

A statement in a pattah that the land to the 
west of the land demised under that pattah belongs 
to the executant of the pattah is not a “claim” but 
a mere recital. 17 0. W.N. 1016 and 81 Cal. 380. 
Foil. (Suhrawardy and Cuming, JJ.). Radha 
Krishna Marwabi v. SabbeswabNag. 

86 I. C. 674=29 C. W. N. 469= 
A. I. R. 1925 Cal. 684. 
— S. 13 — Judgments inter partes. 

Judgment in which right under dispute was 

recognized by Court is admissible as relevant fact. 

Where the mortgagee's right to hold a valid 
charge on the property comprised in a mortgage 
is in dispute and it is found that in a previous 
EUit the right was asserted by the representatives of 
the mortgagee and the right claimed was recognized 
by the Court, the judgment in that suit being an 
instance in which the mortgagee's right was recog- 
nized against the plaintiffs is a relevant fact and as 
such is admissible in evidence under S. 13. 
(Sulaiman and Sen, JJ.). JIUHAMMAD ABDUL 
Karim Khan v. Bishan Sahai. 

121 1. C. 387=1929 A. L. J. 741= 

A. I. R. 1930 All. 9. 

Observations in — Admissibility. 

Observations in .a judgment relating to a different 
matter though connected cannot bind a third 
party and the judgment itself cannot be evidence 
against him. (Ramesamand Cornish, JJ.). L. V. 
nabasimha Sastri V. Official assignee, 
Madras. 1930 M. W. N. 396= 

A. I. R. 1030 Mad. 751. 
When a similar question regarding the fac- 
tum and validity of adoption, was raised in a pre- 
vious proceeding, the judgments in which that 
adoption was upheld do constitute relevant pieces of 
evidence under 8. 13 : A.I.R. 1926 Nag. 1(W and 
24 Bom. 691, Foil. lEinkhede and Mohiuddin, 
A.J.Cs.). YAMUNABAI v. DHANNALAL. 

114 I. C. 616 (Nag ). 


m 

EVIDENCE ACT (1872), S. 13 — Judgments inter 
partes. 

Judgment in a previous suit is admissible in 

evidence under S. 13 to establish the illegitimacy 
of a certain person. 12 All. 1 (F.B.). Foil. (Stuart 
C.J. and Raza, J.). Raj Fateh Singh v. Baldeo- 
Singh. 109 I.C. 310=3 Luck. 416= 

5 C.W.N. 143=A.I.R. 1928 Oudh 233^ 
Evidentiary value of. 

Judgments inter jjarfes can be admitted in order 

to prove the conduct of the parties or to show parti- 
cular instances of the exercise of rights, or admis- 
sions made by parties’ ancestors or how the pro- 
perty was dealt with previously as relevant evi- 
dence under the provisions of S. 11 or 8. 18. They 
cannot be wholly excluded from consideration 
because in so far as they explain the nature of pos- 
session or throw lighten the motives or conduct 
of patties or reproduce the admissions made by the 
parties or their ancestors and also embody an 
authoritative statement of the facts which the in- 
vestigation then held before the Court brought to- 
light, such judgments have very high evidentiary 
value and may even shift the burden of proof. 
22 W.R. 865 ; 24 Bom. 691 and A.I.R. 1926 Nag. 109, 
Ref. (Kinhhede, A.J.C.). GOPAL RAO v. Sitaram. 
97 I.C. 694=9 N.L.J. 215=A.I.R. 1927 Nag. 19, 

Suit for possession— Prior decision under- 

S. 145, is a relevant fact. 

In a suit for possession the fact that there was a 
proceeding under S. 145, Criminal Procedure Code, 
that there was an inquiry into the matter and that 
there was a decision adverse to the allegations of 
the plaintiffs, is a relevant fact under 8. 13. 
29 Cal. 187, Foil. (Mukerjee and Rankin, JJ.). 
Hasim ALI V. abjal Khan. 82 I.C. 392= 

40 C.L.J. 30=A.I.R. 1924 Cal. 1046. 

It is not the correctness of the previous deci- 

8ion,but the fact that there has been a decision, that 
is established by the production of the judgment. 
(Mukerjee and Cuming, JJ.). BAIDYA NATH DUTT' 
V. ALEFJAN BiBI. 70 I.C. 194= 

36 C.L.J. g = A.I.R. 1923 Cal. 240. 

Judgments not operating as res judicata — 

AdmissibHity. 

A judgment in a prior suit relating to a different- 
rJama hut between the same parties is admissible 
in evidence, whether or not it constitutes res judi‘ 
cata. (Suhrawardy and Cuming, JJ.). SASlMUKHI 
CHOWDHURANI V. SABASWATY SEN GUPTA. 

65 I.C. 522 (Cal.). 

Prior judgment questioning a right is admis~ 

sible. 

A judgment given in a previous suit contesting, 
the right of the then Granthi that the property was 
wakf and was attached to the Gaddi, and, therefore 
could not be treated by the Granthi as his private 
property, is admissible for the purpose of showing 
that at that time also, the right of the Granthi to 
alienate certain property was called in question. 
31 Bom. 143, Foil. Other cases Ref. (Scott-Smith and 
Abdul Raoof, JJ.). INDAB SiNGH v. FATEH SiNGH. 
89 I.C. 734=49 P.L R. 1921= A.I.R. 1921 Lah. 337. 

Judgments which are neither res judicata 

nor judgments in rem, are not admissible as showing; 
that a particular right was asserted or denied. 
(Stuart and Kanhaiya Lai, A.J. Cs.). MAHAMMAD- 
ali Khan v. Ghazanfar Ali Khan. 

60 I.C. 147=7 O.L.J. 474. 

■ Judgments not inter partes in previous cases- 
in which the right involved in the present litiga- 
tion was asserted are admissible. (Hopkim, S. M. 
and Porter, J.M.) KALLUUISIR v. BHAGWATI 

Singh. 60 I.C. 142=2 U.P.L.R. (B.R.) 81. 
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EVIDENCE ACT (1872), S. IS-Judgments not 
inter partes> 

— S. 13— Jodgmenis not inter partes. 

Judgment that does not fall under Ss. 40, 41 

and 42 « not relevant under 8. 13 for decision of 
same point in subsequent s«if. 

Where a judgment is not in rem nor relating to 
matters of public nature, nor between the parties 
to a subsequent suit, the fact that the Court by 
that judgment decides a point in a particular way 
is not relevant for the purpose of the decision of 
the same point in the subsequent suit. A. I R. 1929 
P.C. 99 and 1 Lah. 540. Bel. on ; 19 All. 277 (P.O.), 
Ilxpl. ; 22 Cal. 633 (P 0.), Bist. ; A. I. R. 1926 Nag. 
109, Overruled ; 29 Cal. 187 (P.C.) ; 35 Gal. 701 and 
A.I.R. 1921 Mad. 248. Ref. {Macniir, Offg. J. C. 
and Jackson and Subhedar, A. J.Cs.). SHANKAR 
GANESH V. KESHEO 121 1-C. 644=26 N.L.R. 33= 
12 N-L.J. 164= A.I.R. 1930 Nag. 1 (P.B.). 
■ Judgment in a case in which a similar ques- 
tion was decided is admissible though not infer 
partes. The weight to be attached to it is for the 
trial Court to decide : (See A. I. R. 1930 Nag. 1 
(P.B.) — Ed. {Das and Adamit JJ.). SHIBOSINOH 
V. JANKi Prasad. A.I.R. 1930 Pat. 231. 

The Evidence Act does not make finding of 

fact arrived at on the evidence before the Oooxt in 
one case evidence of that fact in another case where 
parties are not the same, (Sir John Wallis). 
Kumar Gopika Ram Roy v. atal Singh. 
114 I.O. 561=1929 A.L.J. 246=49 C.L.J. 327 = 
33 C.W N. 463=29 M.L.W. 674=10 P.L.T. 301= 
31 Bom. L.R. 734=56 I. A. 119=56 Gai. 1003= 
A.I.R. 1629 P.C. 96=56 M.L.J. 562 (P.C.). 

Customs — Prior decision negativing is admis- 
sible. 

Where a custom was sought to he negatived and 
prior judgments wherein the custom was negatived 
were produced in evidence, 

Held, that judgments are admissible in evi- 
dence only as particular instances wherein the cus- 
tom was recognized or departed from. {Mukerji, J.). 
Har Prasad v. Hari lal, 116 I.C. 799 (All.). 

— Jains— Decisions recognising custom in one 
place is relevant in establishwg same custom in 
another. 

Judicial decisions recognizing the existence 
of a disputed custom among the Jains of one place 
ftrevery relevant as evidence of the existence of the 
same custom among the Jains of another place, 
but the evidence that the usage has application to 

cannot be dispensed with. 
Jt«f‘{^umaraswamiSastri, Offg. C. J. 
and Curgenven, J.). Gateappa v. Ebamma. 

99 I.C. 503=50 Mad. 228=26 M.t-W. 408= 

A.I.R. 1927 Mad, 228=61 M.L.J. 757. 

Wghf on t\tle of landlord — 

^ suit for ejectment by a jaghirdar, the 

judgmenta decided 
between the landlord and certain other tenants in 

oases 

although not infer partes the relation of the jaghir- 
dar to his tenants and the right under which he 
held was decided. 

jud^entk in the other oases were 

•^0. BANDU 

l^ABAFAT V. SBITASHANKBBDAS 

II® I ®- 702=81 Bom. L.R. 386 

-j^Judg^t not wter partes in which anadop- 
ppheld.constitute.^lpvwt pieces of evi 
9«IMftttnderi8. 18 of the EYidcncA am. rw-U®. 


Eyidenoe Act. {mnhhede 
AMUNABAi.p. Dean- 


J. o>.). 

74rv . 


EVIDENCE ACT (1872), S. 13— Miscellaneous. 

Judgments in the former litigation thougln 
not inter partes are admissible under 8. 13. 44 Mad^ 
778; 24 Bom. 591; 45 Cal. 138 and 7 N. L. R. 23, 
Bel. on. {KinkJiede, A. J. C.). TbSHUANT v.- 
Daulat. 89 I.C. 663= A. I. R. 1926 Nag. 129. 

— Judgments not inter partes in suits wherein'. 

right had been asserted and recognized or denieda 
are admissible under the section. {Wadegaonkar,. 
A. J. C.). RAMDHAN V. PURDSHOTTAM. 

88 I. C. 699=22 N. L. R. 49=^- 
A.I.R. 1926 Nag. 109. 

J tidgments though not res judicata are admis- ■ 

sible. 

The fact that certain judgments have been held' 
not to operate as res judicata does not, however, 
mean that the judgments are not admissible in 
evidence. Judgments relating to a particular right, 
although not inter partes, but dealing with the same-, 
question; are clearly admissible under S. 13. 

Where in the previous suit one of the main- 
points for the consideration of the Courts was- 
whether the property in suit was a private or publio- 
property and all the Courts concurred in holding- 
that the property was a public property, it is clearly 
both a transaction as well as an instance in which- 
the right, that the property was public property, . 
was cl^rly asserted and recognized by the Court.. 
12 All. 1 (F. B.); 24 Bom. 591; 12 Mad. 9;. 
22 Cal. 583 (P. C.) and 29 Cal. 197 (P. C.). Bel. on. 
(Misra, J.). HARI KiSHEN v. RaQHDBAR DAYAL. 

97 I.C. 853=1 Luck. 489 = 3 0. W. N. 645= 
13 0. L. J. 6g6=A.I.R. 1926 Oudh 578. 


Judicial decisions recognising custom among- 
Jains of one place are relevant in respect of Jains oP 
another place. (Bdker.Offg.J. G.). MT. SANO v. 
PURAN SINGH. 78 I.C. 461= A.I.R. 1925 Nag. 174. 
Staiements in— Admissibility. 

Statements contained in a judgment relating to a 
case in which the parties were difieront are not- 
relevant. [Lindsay and Kanhaiya Lal, JJ.). MUST. 
Phulwanti Kunwar V. Janeshar Das. 

83 I.C. 782=46 All. 575=22 A.L.J. 521 = 
5L R.A. CiY. 785=A.I.R. 1924 All. 625. 
Findings in — Admissibility. 

Findings arrived at in a judgment in a prior suit, 
not inter partes should not be used against a 
person in a subsequent suit. {Chatterjeeand Panton^ 
JJ.). SATISH CHANDRA MUKERJEE v. JOYRAM 

Roy. 68 I.C. 825 (Cal.).- 

■ A judgment not inter partes, but which relates- 

to the subject-matter of a suit and evidences the 

assertion of a right in controversy is admissible 
under S. 18 of the Evidence Act. {Buckland and 
Cuming, JJ.), Pare ATI MAJHI V. DlGPATI 
Majhi. 61 I.C. 468 (CaL). 

— a. 13 — Hiaoellaneons. 

^ making statement i»i former suit that he was^ 
orphan when ad(^ted — His statevwni was admissible- 
in subsequent suit to prove instance of orphan’s adop- 
tion. 


In former suit in which the adoption of 2was- 

attaoked, though not on the ground of his being, 
an orphan at the time of adoption. X had made a. 
statement that ho was a year old when ho was- 

ad<mted and that hU father and mother were then 
both dead. 


neta, tuat this statement of X was admissible 
if produced in a subsequent suit, in which the 
question of the validity of an orphan’s adoption 
was la questidn, to prove an inatanoe of an 
orphan s adoption. (iSulatn»an and Kendall JJ.) 

SUJ Raj Saran Singe v. Basaht Singh. 

118 I. 0. 184=1. 1. R, 1929 JIU. 5H 
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evidence act (1872). S. 13— MiscellancouB. 

— ; Custom (Punjab)— Custom previously esta- 

l>lished — Instances showing continuity occurring 
after institution of suit relating to custom — Instan- 
ces are important and should be relied upon— (/ai 
Zal J.). KiSHAN Singh v. Faqir. 

112 LC. 447= A. I. R. 1928 Lah. 966. 
;-i4ss«rfton of right— Evidence as to, i5 relevant. 

Evidence, to prove that a disputed title was as- 
serted and enforced is relevant though the title 
may be asserted against patties other than those 
•^•ho are disputing. (Daniels and Lyle, A. J. Cs.). 
3It. Manjuman UN-NISA V. Shaih ashiq alt. 

66 I.C. 222=3 O.L.J. 439=A.I.R. 1922 Oudh 178. 
— S, 14— Collateral Offence. 

Evidence of committing theft — Not relevant to 

■shoic state of mind in committing dacoity. 

Evidence of commission of other offences such as 
"thefts does not show an intention to commit a 
■different kind of offence, such as dacoity and is 
therefore not relevant as showing the existence of 
any relevant state of mind. etc. (K. Kemp, J.). 
Emperob V. WAHIDUDDINHAMIDUDDIN (No. 1). 

32 Bom. L.R. 324= A. I.R. 1930 Bom. 157. 

Evidence of collateral facts — Principles ex- 

jplained. 

It is settled law that under neither of Ss. 14 and 
15 can the evidence on facts similar to but not part 
of the same transaction as the main fact be receiv* 
ed for the purpose of proving the occurrence of the 
main fact, which must be established by evidence 
directly beating on it. But when the existence of 
"that fact has been so established and a question 
arises as to the state of mind of the person who did 
it, or whether the act in question was done acci- 
dentally or with a particular knowledge or inten- 
tion. evidence of similar acts may. under certain 
conditions, be admitted. Section 14 is wholly inap- 
■plicable to a case where the state of mind or feeling 
of the accused is not a fact in issue or a relevant 
fact, and the guilt or innocence depends on proof of 
actual facts. 6 Cal. 655; 42 Cal. 957 ; 47 Cal. 671 
(P.B.) ; 12 P.R. 1913 Cr. and Reg v. Ricluxrdson, 
"8 Cox, 448. Rel. on. 

Where the accused was charg-d under 8. 409, 
Penal Code, for embezzling three specific sums. 

Held, that evidence of collateral offences in res- 
pect of other sums was not admissible. (TekChand, 
■J.). PRITCHABD V. EilPEBOR. 112 I.C. 850= 

30 Cr. L.J. 18=11 A.I. Cr. R 405 = 

A.I.R. 1928 Lah. 382. 

—8. 14 — Counterfeiting coins. 

Counterfeit coins and instruments found in 

the house of accused in twoidistriots — ^Trial in one 
district — Evidence of such possession in another 
district admissible. {Miller, C.J. and Adami, J.). 
■Misib GOSAIN V. EMPEBOB, 61 I C. 647= 

22 Cr. L.J. 437=3 U.P.L R. (Pat.) 50. 

— 8. 14— Former deposition. 

• The accused in a 04se of forgery and con- 

spiracy had previously given evidence in a Civil 
Court as to the genuineness of the document. 

Held, that though the statement could not be 
admitted as confession, the jury if independently 
satisfied that the documents are not genuine, the 
•evidence is to be regarded as having high eviden- 
tiary value upon the question of intention whether 
•or not they are in conspiracy. {Rankin, C. J. and 
Buckland, J.). Amber ali o. Emperor. 

1929 Or. 0. 194=A.I.R. 1929 Cal. 539. 

— S. 14— Former judgment. 

AdmissiHUty for shovnng criminal tendencies 

to commit offenoea. 


EVIDENCE ACT (1872), S. 14— Previous offences. 

When ofience charged against an accused is that 
of belonging to a gang of thieves, a former judg- 
ment more than 25 years old and convicting him 
of dacoity is admissible in evidence, though the 
former judgment is useful only for the purpose of 
proving that the accused is a person of criminal 
tendencies to commit theft who may be a member 
of the alleged gang. The judgment by no means 
goes to show that he had any habit of committing 
theft in the period under consideration. 14 Bom. 
L. R. .373 and 33 Cal. 40S. Foil. {Marten and Faw- 
cett. JJ.). MOTTBAM Hart r. Emperob. 

89 I.C. 527 = 26 Bom. L.R. 1223=26 Cr. L.J. 1391 = 

A I.R. 1925 Bom. 195. 

— S. 14— Former speech. 

Prosecution based on speech — Previous 

speech, though made about six months before, is 
admissible as evidence of intention of speaker 
if both speeches form part of series of speeches 
topic on one. {Tapp, J"!). Om Parkash v. EM- 
PEROB. A I R. 1930 Lah. 867. 

— S. 14— Habitual offender. 

Trial for being a member of a gang of dacoits 

— Evidence of thefts — Value. 

In a case where the offence for which the accused 
are being tried is the particular one of belonging 
to a gane of dacoits, evidence merely that the 
accused habitually commits thefts (as opposed to 
dacoity and possibly robbery) is not evidence in- 
dicating an intention to commit the particular 
crime of which the accused is charged and is 
therefore inadmissible. But where the accused 
himself has given evidence that he has a good 
character such evidence is admissible under S. 54. 
32 Mad, 179, EoH. {Fawcett, J.). EMPEROR v. 
HA.7I Sher Mahomed. 75 I.C. 67= 

46 Bom. 958=25 Bom. L.R. 214=24 Cr. L.J. 867= 

A.I.R. 1923 Bom. 71. 

—8. 14— Intention. 

Proof of. 

Intention has to be proved like any other fact 
.and may of course be deduced from the conduct of 
the parties. {Broadway, J".). HAZARA SlNOH v. 
Emperor. 99 I.C. 121=8 L L.J. 512= 

27 P.L.R. 867=28 Cr. L.J. 89. 

— S. 14— Previous conviction. 

Previous conviction— Evidence of, not ad- 
missible to show state of mind. But amounts to 
an evidence of bad character and not admissible 
under S. 54. 27 Cal. 1.39; 1 0. W. N. 146. Foil. 
{Jwala Prasad and SuXtan Ahmad, JJ.). TEKA 
AHiB V. Emperor. 60 I. C. 331= 

22 Cr. L.J. 219=5 Pat. L.J. 706. 

—8. 14— PrevIouBoffences. 

^where the evidence of previous conviction or 

the evidence that a man has been bound over under 
the preventive sections can be considered only as 
evidence of character it must be excluded, but 
where such evidence is admissible aliunde, it 
should 'not be excluded. Whore the accused is 
charged under S. 400, I.P.C., such evidence is 
admissible, not as evidence of character but as evi- 
dence to prove habit and association. {Rasa and 
Nanavutty, JJ.). BACHCHD v. EmPBROB. 

A.I.R. 1930 Oudh 4S5. 
Case of cheating — Previous act of fraud is in- 
admissible. 

Cheating is a case in which the question of guilt 
or innocence of the accused depends upon proof of 
actual facts and not upon the state of the accused’s 
mind. Therefore the evidence as to any previous 
act of fraud is not admissible under any provifioni 
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ETIDENCE ACT (1872), S. 14 — Similar Acts. 

of the law. (ifttWi. J-l GO^UL KfATic o. 
PvppROR 86 I«C- 970—26 Cp* 906 

EMPEEO . ^ ^ ^ 483 = A.I.R. 1925 Cal. 674. 

a i4_similap Acts. ^ , , 

Rash driving of motor car— Evidence regard- 

ing similar occurrence previously— Admus^My. 

' Where in a prosecution under S* 304-A, l.r .0., 
was sought to be proved that the accused bad taken 
part in a similar occurrence just previously by 
which as a result of the rash driving of his motor 

car certain persons were injured, 

Held, that evidence regarding the previous occur- 
rence was not relevant either under S. 14 or under 
S. 16 of the Evidence Act. 

Pet Waller, J.— The accused is charged with 
rashness but the prosecution is not entitled to 
prove that he was rash generally or in relation to 
another occurrence. Rashness can be proved with 
reference to the particular occurrence alone. {Waller 
and ■ Ananthakrishna Iyer, JJ.). COLLETT v. 
EMPEBOB. 1929 M.W.N. 395. 

■Evidence of similar acts of accused in regard 


^ ^ * w w 

to other persons is not admissible. 

Where accused was charged under S. 802, for 
having administered Ehatura to the deceased, 
the evidence of certain hoys that be had pre- 
viously ofiered sweets to boys and that one of the 
boys was afterwards robbed of bis jewellery when 
afieoted with one of the symptoms of Dhalura 
poisoning, should not be admitted. Section 14 as 
explained in Illustration (c) shows that the fact 
that the accused offered sweetmeats -to other hoys 
and poisoned one of them with Ehatura is not evi* 
denoe that he administered poisoned sweetmeats to 
the deceased. {Batten, J. C. and Eallifax, A.J.C.). 
KA6HIBAH V. EMFBBOB. 73 I.C. 262=: 

6 N.L.J. 144^24 Cr. L.J. 566- 
' A.I.R. 1923 Nag. 248. 

~8. 1^8tat6men*s after offence. 

A stetement by an accused person immediate- 


ly after the occurrence of an offence is relevant as 
showing his state of mind but a repetition of what 
some other persona said to the aconsed, by the 
Moused, is not relevant and it has to he proved by 

.diieotevidencAofthe.pereon who heard it. {Broad- 
ly and Ccmpbell, JJ,). Kakab iSinqh v. The 
Obowh. 81I.C. 717=25 Cp.L.J. 1005= 

o 57a=A. I. R. 1924 Lah. 733, 

■*-‘a.'i4~8tateiiient8-of oo-aconsed. 

' -Statements implicating co-acoused but not 


• • . . — CIWUBOM UUIr A4UI 

inoi^nating mak4r ate not admissihle in evidence 
—Farts of such statements are admissible against 
makerae m|lioating knowledge on hU part. {Aston, 

490 ¥ « BHUTTO V. EMPEBOB. 

120 1. C. 81^80 Cp. L. J. 1121=1829 Cp. C. 678= 

— o ^ X A- 1. R. 1929 Sind 250. 

""S. 14— Subsequent conduct. 

-Belevancy to show state of mind. 


Sttbaequent conduct is admiseible U 

and therefore 

.to the accused knew of and was a partj 

I Emperor 

vIh 69.i; 0. 168— 2BA« L. J, 824=23 Cp, L. J. 871 = 

—S.i4— Writings. ^ 


V.!- ' r. .' •»» ana admissi 

of poutse, the JSttoi 
^ MOBonaWe toe,,oJthe^krti 

artlde 0 
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EYIDENGE ACT (1872), S. 17— Admission for 
specific purpose. 

other document, in respect of which he is being, 
charged. {Faucett, J.}. EMPEBOB u. PHILLIP 
Speatt (No. 3). 108 I.C 30 = 30 Bom. L- R. 315= 

9 A. I. Cp. R. 429=29 Cr. h. J. 320= 

A.I.R. 1928 Bom. 78. 

— S. IS— Similar Acts. 

Crwnitiui misappropriation in 1925 — Evidence- 

adduced of similar acts in common link done in 1924 
— Evidence « admissible. 

Accused were prosecuted for misappropriation by 
defalcation of accounts m«ide in 1925 and 1926.. 
Evidence was adduced by the prosecution of simi- 
lar acts done by the accused before 1926. 

Etld, that the evidence was admissible under 
S. 15 to rebut the probable plea of mistake or in- 
nocent condition of the mind of the accused, the 
evidence being that of a system io which there wa^ 
a common link between the acts of 1924 and those 
of 1926. 6 Cal. 655 and 42 Cal. 957, Re/. {Johnstone, 
J.). Eamkrishan V. EMPEBOB. Ill I. C. 387= 

29 Cr. L. 3. 835=11 A. I. Cp. R. 185 = 

A.I.R. 1923 Lab. 880. 

Evidence of similar acts is admissible to 

show intention. {Fauxelt and Madgavkar, JJ.), 
Emperor v. Habjivan Valji. 98 I.G. 407=- 
50 Bom. 174=28 Bom.L.R. 115 = 27 Cp.L.J. 1333= 

A.I.R. 1926 Bom. 231. 
Dacoity — Accused's plea of innocent or acci- 
dental presence at the spot — Evidence of previous- 
armed raids admissible. 

Where the accused who were charged under S. 889, 

I. F.C., plead that their presence in company and. 
armed at a spot was accidental and innocent, it is 
open to the proseontion to rebut this theory, and- 
to produce evidence that in the same locality raids- 
bave taken place in which one of the gang had been 
concerned. In the case of actual dacoity the prose- 
cution is bound to prove the accused's commission 
of all the acts which constitute the offence. Seotton> 
15 of the Evidence Act admits the produotion of any 
evidence which would determine the construction, 
to be placed upon acts which m themselves might 
or might not be the preparation for dacoity and 
evidence that one pr more members of the gang had 
been concerned ita previous and similar offences 
committed at the same place is admissible in evi- 
dence for the purpose. (F^on, J.). KBAWAJAHas- 
9AN V. EMPEBOB. 7i I.C. 360=24 Cr.L.J. 136. 
Evidence of inteniioii. 

Where the intention of the accused is a relevant 
fact, evidence of similar 'transactions both prior 
and subsequent to the alleged offence is admissible 
as evidence of intention. But such evidence ie only 
evidence of intention, it is not evidence that ap- 
oused committed the' offence with ^hioh he is 
charged. Rat. TJn. Cr. C. 312 and 11 B.H.C.R. 90 
Dm. from Beg. v. OHis, (1900) 2 Q. B. 768 ; 
86 C. 573 : 89 A, 278 ; Eea v. Fisher, (1910) 1 K. B. 
149, Foil. {Baymond and Aston, A.J.Cs.), Pane 
U. YAZ.v. Empebob. 83 1.0.889=28 Cr.L.J. 185= 

16 8.L.R. 197= A.I.R. 1921 Sind 87, 
—8. 16 — Exeootion of Injunotion. 

• ■“ --Where an injunction was granted and the 
question was whether it was executed or not, 

Eeld, that it should be presumed as 'executed. 
(Finkhede, A.J.C.). BHAIBONPBASAD v. MAHAm* 
LAXMI NABATAKDAS, .79 I.d 609= 

A.I.R.‘l924 irdg. 388. 

^-S. 17— Adniaiion fop apeoiflo puppoae. 

— ; Binding nature of. 

Where ^ admission was made by defondanb. 
appell^b m ft.^eompiomi^ died in the appeUater 
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EYIDENCE ACT (1872). S. 17-Admissioii of 

marriage. 

Coun admitting ownership of plaintiff-respondent 
over disputed land for a special purpose to shorten 
proceedings and to avoid further litigation, it can- 
not he held to be binding in the face of the finding 
by the High Court in .second appeal that the agree- 
ment containing the admission was not an a^ee- 
ment within the meaning of 0. 23, R. 3 '"and 
did not adjust the suit either wholly or in part. 
The statement was at the most an admission which 
could constitute a fresh piece of evidence coming 
up for consideration for the first time in the appel- 
late Court in which case it must be shown that it 
wjis formerly produced and admitted under 0. -ll. 
R. 27. {Campbell, J.). WAHID Baksh t*. LALTA 
Pershad. 73I.C. 387=A.I.R. 1924 Lah. 316. 

— S. 17 — Admission of marriage. 

ilahomedan Law — Probative value. 

The effect of an acknowledgment of paternity 
validly made as establishing marriage between the 
parents of the acknowledgee may be a matter of 
substantive Mahomedan Law; but the effect of an 
admission of marriage, as proof of such marriage, is 
a question merely of adjective. law governed by the 
Indian Evidence Act. Its probative value must 
necessarily depend on the surrounding circum- 
stances. (Rupchand Bilaram and Lobo, A.J.Cs.). 
MT. HAKIMA V. MT. JIANDI. 103 I.C. 870= 

A.I.R. 1927 Sind 209. 

— S. 17“Admi8sion8. 

Evidential value. 

Ashworth, J . — Admissions are of no evidential 
value once they are proved untrue. This admission 
as to receipt, in the deed is proved untrue by the 
Sub- Registrar's endorsement that a lesser sum was 
paid at time of Registration. The admission must, 
therefore, be rejected entirely, (ifukerji and Ash- 
worth, J/.). Baz Bahadub Sikqb ti. Raohubib 
Pbasad. 100 1.0. 1037 = 49 All. 707 = 

2S A.L.J. 572= A.I.R. 1927 Ail. 385. 

— fi. 17 — Admission— What is. 

Vague admission is no admission. 

In answer to the question put to the accu.sed as to 
whether three packets of cocaine were recovered 
from him he roplieh that three packets were reco- 
vered from him, but he went on to say that they 
were handed to him by a man named Babu and that 
the accused did not know what these packets 
actually contained, 

Seld, that his statement does not amount to an 
admission that he had cocaine in bis possession. 
(Sulaiman, J.). Wali Muhammad v. King 
EmpEBOB. 83 I.G. 904 = 21 A.L.J. 869= 

5 L. R. A. Cr. 9=26 Cr. L.J. 200 = 

A 1. R. 1924 All. 196. 
Casual statements are not. 

Applications for mutation of names by two differ- 
ent agents of the plaintiff, in each of which ho is 
staU;d to bo six years old at the time, cannot bo 
called admissions by persons auborised to make 
them as the agents had no authority to make any 
statement in regard to the plaiutiff's age boyond 
that be was still a minor. Similar is the case of 
the casu/il statomanis that the plaintiff was then 
seven vears old made in the Jifukhtiatnamaex6c\it- 
«td on his bchal f by plaintiff’s guardian. Those 
statotnnots can !»• proved only to corroborate or 
contradict depoHllions given in the suit by the por- 
sons who made them. {I/alli/ax, .4.J.CA- SHAN- 
HABOIB V. I. 71 1.0,140 = 

H -S.3. 1 = A.I.R. 1923 Mag. 161. 


EYIDENCE ACT (1872). S. 17-Partition lists. 

— S. 17 — Erroneons admission. 

Binding nature of. 

An erroneous admission does not bind the person 
making such admission. {Banerji and Ookul 
Prasad, JJ.). Mangrd RAI v. ShivananD Lal. 

77 I.C. 873=A.I.R. 1923 Ail, 575. 
— S. 17— Evidentiary value. 

■"The effect of an admission is to shift the 
burden of proof to the party making the admission. 
What a party himself admits to be true may roasou- 
ably be presum-^d to be so and until the presump- 
tion is rebutted the fact admitted must be taken to 
be established. 29 All. 184 P.C., Foil. {Tek Chand 
and Bhide, JJ.). BHAG Singh v. JAT SiNGH. 

116 I.C. 903 = 10 Lab. 694=30 P L R. 750= 

A.I.R. 1929 Lah. 316. 

.■Idmw.sion of fact shifts burden of proof. 

B sued TF to recover a sum of money wrongly 
paid to him. TF's admission in a previous suit be- 
tween B and a third person that he had received 
the money from B was proved against him. In the 
present suit TF pleaded that he had not received 
the money and that the receipt executed by him in 
favour of B was obtained from him under undue 
infiueuce. 

Held that TF’s admissiou in the previous suit 
shifted the burden of proving nou-rcceipt of the 
money and existence of undue infiueuce on TF. 
{Bro<^watj and Campbell, JJ.), WASAKHI RasIu. 
Hdssain Khan. 75 I. C. 1027= 

A.I.R. 1924 Lah. 650. 

Admissions are always evidence against the 

party who makes them but they are evidence which 
varies very much in value according to the cir- 
cumstances and a Court is quite at liberty to reject 
thorn if it is satisfied from other circumstances that 
they were untrue. {Daniels, J.C.). OOKUL FrASAD 
V. Kail.\S N.VTH. 65 I.C. 345=8 0-L.J. 596 = 

A.I.R. 1922 0adh8S. 

—8. 17— Former deposition. 

Evidence given by an accused on his own be- 
half in extradition proceedings is an admission by 
an accused person and is, therefore, prima facie ad- 
missible in evidence under S. 21; and it is, therefore, 
for the accused to show why it should not be so 
admitted. No particular formality is required to 
enable an admission by an accused person to go in 
as an admission. {Percival, A.J.C,). EMPEBOB v. 
E.C.D. WHEELER. 112 I.C. 60=22 8.L.R. 498= 

29 Or.L.J. 962=A.I.R. 1929 Sind 16. 

—8. 17— General statement. 

Particulars of admission not given — Xdmwjton 

is valueless. 

A general statement by a witness that a number 
of persons admitted having committed a crime, is 
valueless without some indication as to which of 
the persons made the admission in question, with 
some particulars of what was actually said. (.‘16dul 
Raoofand Fforde, JJ.). SAJJAN SiNQHv. GROWN. 

90 I.C. 145=7 L.L.J. 299=6 Lah. 437 = 
26 P.L.R. 601 = 26 Or. L.J. 1489= 
A. I. R. 1926 Lah. 418. 

—8. 17— Portltlon lists. 

— — P-artition lists indicating proporlioa which 
fell to the share of each party though signed by all 
the co-sharors and attested require no registration 
provided they do not contain words that can ho 
construed as creating a partition of the status of 
the parties. A.I.R. 1928 Mad. 160. Foil. {Odgers atid 
Hughes, JJ.). GNANAMOTHII NADAN V. VEILU- 

KANDA Nadathi. 79 I.C. 2=19 M L.w. 494= 
1924 M.W.N. 451 = A.I.R. 1924 Had. 842. 
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EVIDENCE ACT (1872), B. 17— Proof of admis- 
sion. 

— S. 17— Proof of admission. 

idwMsion must be proved by producing state- 

tnent made. , ^ „„i,* 

Where a previous admission of a party is sougnti 

to be used agaiust him, the statement containing 
the admission must bo put in Court’s order refer- 
ring to the admission is not sufficient proof. 
.(Dalip Singh, J.). MOLAR t\ RaNPARSHAd. 

' ^ 102 I.C. 198=28 P.L.R. 196= 

A.I.R. 1927 Lah. 377. 

— S. 17— Statement in will. . 

■ -A statement iu a will suggesting an inference 

as to a fact in issue, camiot be proved by or on be- 
half of the person who made it or bis representative* 
in-interest. Even where two executors, who were 
members of the family, acted upon the will,^ still 
the statement cannot be treated as an admission 
"by the members of the family that the statement 
in the will is true. {Sir Lawrence Jenkins). NALAM 
TATTABHIEAM RAO V. MANDAWILLI NABAYAN 
MOORTI. 100 I.C. 85=26 C. W.N. 273= 

18 M.L.W. 404= A.I.R. 1922 P.C. 102. 
—8. 18— Batwara papers. 

It would also be evidence against the propne- 

-tors under Se. 18 and 13, Evidence Act because 
'they were made in their presence. 88 I.C. 205, Ref . 
iMuUick, Ag. C. J. and Jwala Prasad, J.). RAif- 
SABUP BAUT V. BAMNABAIN TEWART. 

114 I.C. 479=7 Pat. 83=10 P.L.T. 399= 

A.I.R. 1929 Pat. 32. 

— S. 18— Borden of proof. 

■ ■■'Recital in mortgage bond as to receipt of con* 

eideration being admissible against subsequent 
’purchaser, onus of proving want of consideration 
lies on him. 6 Gal. 268, Rxpl. ; A.I.R. 1921 Cal. 435 
andSC.L.J. 659, Notappr. [Das ondFazl Alt, JJ.). 
.Jamuna Pbasad t>. Faijdar. 10 P.L.T. 183= 

8 Pat. 766= A.I.R. 1929 Pat. 254. 
i8*~Bmine88 books. 

^idmtssien that are hooks of the firm — Effect. 

Where all the parties by their memorandum ad- 
mit that certain books produced in evidence are 
'books of the firm, that admission must, unless 
there is anything on the face of them to the oon- 
'trary, be taken to be an admission that they were 
l>oob ^ kept in the regular course of business. 
(Phillips and Thiruvmkatachariar, JJ.). VBN- 
■KATANANDAM v, T. DHANABAJU. 117 I.C. 298= 

A.I.R. 1929 Had. 689. 

— B. agont. 

— ■ - "Stat^ents made by an agent to a party to 
iprooeedings in olroumetances, which show that they 
.are ^pressly or impliedly authorized to make the 
^admissions are admissible In evidence. {Stuart, 
C. J . and Roza, /.). Baj Fateh Singh v. Baldeo 
.-Singh. 109 I.C. 310=8 Luck. 416=8 O.W.H. 143= 

, l.I.R. 1928 Oudh 233. 

Statement of an attorney. 

A statement in a case drawn up by an attorney 

for the opinion of a pleader ig admissible in evi- 

.dence as it must be regarded as a statement of the 

pewns on whose behalf he wag acting, and what is 

■said or done by him in the course of his business 
and within the scope of hig authority is said or 

done by the persons on whose behalf he was acting. 
WMondFoster^ JJ.). OHANDBBSHWAB PbaSAD 
^IARAIR SINGH o. BI8HB8WAB PbaTAB NABAIN 
^nfGH. 101 l;c, 289=8 Pat. 777=8 P. L. T. 910= 

l.LH. 1927 Pat. 91; 

■^^TKdatJiiwioa— Mukhtear. I * ^ • • v 

bound b the‘ itatement or admis- 

«t^diadb4§(iiiIiraWMr -4 hjJv uHleAitiflshown 


EVIDENCE ACT (1872), B. 18— By counsel. 

to have been made within the scope of the autho- 
rity conferred by the MukhUamamah. [Jwala 

Prasad and Adami, JJ.)» SiTARAU Ji* 

Gya Prasad. A. I- R. 1923 Pat. 37. 

—a. 18— By co*heir. ^ . 

EiLddhist Law (Burmese)— Admtsston by one 


heir. 

Admission by a person tbat one of the heirs has 
absolute right to the property to which the person 
alon<* with others is an heir, cannot affect tho 
other heirs. {Chari, J.). MAUNG THU v. MaunG 
8HWE HLA. A.I.R. 1929 Rang. 272. 

— S. 18— By co-party. 

.An admiseion or even a confession of judg- 
ment by one of the several defendants in a suit is 
no evidence against the other defendants. 2 I. A. 113 
and A.I.R. 1928 Lah. 769, Rel. on. {TekChandand 
Agha Haidar, JJ.). DiNA NatH v. SATAD HABIB. 
117 I.C. 884=10 Lah. 816= A. I. R. 1929 Lah. 129. 

An admission, or even a confession of judg- 
ment, by one of several defendants in a suit is no 
evidence against the other defendants: 2 I. A. 113, 
FoU.{Agha Haidar and Broadway, JJ.). Nabendab 
SINGH V. C. M. Koung. 115 I.C. 429= 

10 L.L.J.339=29 P.L.R. 715= A.I.R. 1928 Lah. 129. 

' -Conditions for admissibility. 

\ To make the admission by one party admissible 
against his co-party, it is absolutely necessary that 
the admission should relate to the subject-matter 
in dispute and that it should be made by the 
declarant in his character of a person jointly 
interested with the party against whomtbe evidenoe 
is tendered and that thb requirement of the identity 
in legal interest between the joint owners is of 
fundamental importance. {Suhrawardy aitd 
Sfukerji, JJ.). BRAJABALLAV o. AKHOY BAGDI. 

98 I. C. 116 = 30 C.W.N. 254= A. I. R. 1926 Gal. 709. 

Admission by defendant does not bind otJiers 

where he does not represent them. 

Admission by one of defendants that the land in 
suit is ancestral is not binding on the others when 
they are not represented by him and have indepen- 
dent rights of their own. {Teh Chand, J,). KiSHAN 
Singh v. Lacrhman das. 122 1.o. 109= 

A.I.R. 1930 Lah. 238. 

—8. 18— By oouneel. 

" Where the pleader of a party makes an ad- 
mission, whether the admission is of law or an ad- 
mission of faot, that party is bound thereby and it 
would be doing great injustice to a Subordinate 
Court of law to re-open a matter in appeal, which 
has been decided by that Court on the admission 
of a pleader of a party. (Dalai, J.). NAND KiSHORB 

Bai V. B. Ganbsh Pbasad Bai. iis I.C. 166= 

A.I.R. 1929 All. 448. 

Admission on question of law is not Unding 

on client. 

Per Patkar, J.—The pleader’s admission on 
a pure question of law is not binding on his client 
and amounts to no more than his view that the 
question is unarguable : 28 Bom. 408, il«l. on. 
{Mirza and Patkar, JJ.). PONJABAI BHILASA v. 

bhaqwan Das kisan das. 117 I.C. 818= 

63 Bom. 309=31 Bom. L. R. 88= 
A.I.R. 1929 Bom. 89. 
•Questions of law and faot, 

Ananthakrishna Ayyar, J. — Though a patty 
might not be bound by admissions made by his 
counsel- |On pure questions of law, 'yet on ques- 
tions of 'Sot, parties are bound by admissions 
made by their counsel, whether the admitsiong be 
made in the course of the trial in tha fitst Court 
or in the course of the hearing- of thb appeal- •hefo'rt 
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EVIDENCE ACT (1872), S. 18— By couneel. 

the lo^’er Appellate Court : 25 Mad. 367 (P. C.), 
Ref. (Beasley and Ananthakrishna Ayyar, JJ.). 
Ulichi Kottayya V. Nallamalli Seee- 
EAUULU. 109 I. c. 178 = A. I. R. 1928 Mad. 900. 

.^Idmission in louer Court cannot be set aside 

by engaging another pleader in appeal. 

Where in the lower Court the pleader for a party 
admitted the correctness oi the accounts filed by 
the opposite party ; 

Held, it is not opsn to a party in appeal to try 
to go behind an admission made by his pleader, 
who represented him in the Trial Court, by engag- 
ing a fresh counsel in the appellate Court • 9 W. R 
485 ; 2 M. I. A. 253 ; 6 C. W. N. 82 ; 21 Mad. 274 
and 22 l^fad. 538. Foil. (Broadway and Agha 
Eaidar,JJ.). RisAL Singh u. ManoharLal. 

102 I. C. 283= A I R. 1927 Lah. 748. 

An admission by counsel on a question of 

law, e. g.. period of limitation cannot bind his 
clients. (Addison, J.). FATEH DiN t;. AHMAD 
Din. 100 I. C. 833=A.1.R. 1927 Lah. 284. 

Point of law. 

An admission made by the counsel on a point of 
law cannot in any way bind client. (Martincau and 
Moti Sagar, JJ.). Nanak Chand v. Mir Muham- 
mad Khan. 75 I. C. 1048= 

A. I. R. 1924 Lah. 702. 

Porver of counsel to make admissions on 

client's behalf fully explained. 

A counsel has authority to make admissions to 
Court on behalf of his client on matters oi fact 
relevant to his issues in the case in which he is 
engaged. Admi8^ions on ^estions of law would 
not bind the client. 

A counsel has no power to make an admission 
in or compromise or refer to arbitration a suit if he 
is instructed not to do so, without express authority 
from his client. (Kumaraswami Sastry and Denadoss, 
JJ.). Muthiah CHETTI V. Karuppan Ohettiar. 
105 I. C. 5=50 Mad. 786=26 M.L.W 465= 
39 M. L. T.=240=A. I. R. 1927 Mad. 852= 

53 M.L.J. 606. 

■ A party cannot be bound by any wrong admis- 

aion of his pleader as to law, inasmuch as the par- 
ties must be presumed to know what is correct law. 
(Ashworth and Gokaran Nath Misra, JJ.). CHAN- 
DOO V. MUBLIDHAR. 92 I.C. 732=13 O.L.J.138 = 

A.l.R. 1926 Oudh 311. 

— 8. 18 — By minors. 

Admission necessarydo the case though made 

by minors is binding. 

Defendants, who were the plaintifis in previous 
suits, made a case that the lands were recognised 
by village custom as eerait lands, 

Seld, in any case the admission made on behalf 
of the defendants, who were then minors, would 
hind them in this suit, if the allegation was a 
necessary allegation and was essential to the case 
of the defendants. (Das and Kulwant Sahay, JJ.). 
Kebho Prasad Singh v. pebmeshri Prasad 
SINGH. 71 I.C. 902=4 P. L. T. 135= 

1923 P.H.C.C. 65=1 Pat. L. R. 111 = 

2 Pat. 414= A.l.R. 1923 Pat. 276. 

— S. 18— By party. 

Statement of accused on oath at a Coroner s 
inquest is admissible at his trial* .(Fawcett,- J.). 
Bmpeboe V. Ramnath Mahabir. 

93 1. C. 690 = 50 Bom. 111= 
28 Bom. L.R. 111=27 Cr. L. J. 466= 

A.l.R. 1926 Bom. 151. 
An admission made by some defendants in 
their character of persons jointly interested with 
the other defendants in the matter in respect of 
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EVIDENCE ACT (1872), S. 18 — SarnaYan and 
tarwad. 

which the admission is made, is binding on the 
other defendants, 45 Cal. 159, Foil. (Le-Rossignot 
and Martineau, JJ.). BHIKA MAL v. PDBAN MAL 

69 I.C. 35 = A. I. R. 1923 Lah. 123* 
— S. 18— By third party. 

Recitals regarding the boundaries in a docu- 
ment not hittr partes are statements made by third 
parties and cannot be admitted. A.l.R. 1926 CaU 
948, Foil. (Cuming and Roy, JJ.). Sarat 
CHANDRA V. SUBALA BALA GHOSH. 

105 1. C. 61= A.l.R. 1928 Cal. 63. 
~S. 18— By third person. 

Admissibility of recitals. 

Recitals in a deed regarding the ownership of 
adjoining land are not admissible against the per- 
sons who were no parties to it : A.i.R. 1925 (Jal. 
1034 and A.l.R. 1927 Lah. 448, Foil. (Tek 
Chand, J.). HAKIM Ali v. AMRIK Singh. 

108 I.C 264 (Lah.)- 

Admission in a previous suit by a non-party 

to the subsequent suit is not admissible. (Camp- 
bell, J.). AHMAD Khan v. Jawahar Singh, 

84 I.C. 257= A.l.R. 1923 Lah. 16, 
— S. 18— Debtor and creditor. 

Creditor's admission of receipt is not of much- 

weight tn saving limitation. 

When a creditor comes into Court with a claim, 
which is capable of being regarded as a stale or 
time-barred claim, it is to his interest to make 
all' gations which would save the claim from the 
bar of limitation. Having this view, the mere fact* 
that the statement of receipt of interest is against* 
the pecuniary interest of the person making the 
admission cannot be regarded as of great weight. 
(Srinivasa Ayyangar and Curgenven, JJ.). AM* 
MALU AMMA V. Narayanan Nair. ill l.c. 210- 

51 Mad. 549=29 M.L.W. 460— 
A.l.R. 1928 Mad. 509- 
— S. 18— Divorce proceedings. 

.Admissions of a party must be received with 

the utmost circumspection and caution. 

The admissions of a party in a divorce pro- 
ceeding, unsupported by corroborative proof, 
should be received with the utmost circumspec- 
tion and caution. Not only is the danger of 
collusion to bo guarded against, but other sinister 
motives which might lead to the making of such 
admissions if, though unsupported, they would 
eflect their purpose, are sufficient to render it the 
duty of the Court to proceed with the utmost 
caution in giving efiect to statements of the kind, 
RoWnson v. Robinson and Lane, (1859) 29 L. J. P. & 
M. 178, Rel. on. (Aston, Rupchand Bilaram and 
DeSouza, A. J. Cs.). i^lRS L. v. Vf.L. 105 I.C. 416— 

22 S. L. R. 261=A. I. R. 1928 Sind 55. 
— S. 18 — Donor and donee. 

Neither the declaration of a donor hot the 
declaration of the donee made in their own favour 
can be admitted iu evidence us against the person^ 
disputing the gift. A. I. R. 1922 P. C. 56, Bel, on* 
(Wazir Hasan and Nanavy,tty, JJ.). MAHOMED 
HAIDAR V. MOTI LAL. 110 I. C. 26= 

A.l.R. 1928 Oadh414- 

4 

— S. 18— Karnavan and tarwad. 

•: Adntission of an Anandravan. 

A statement made by a person when he was a 
mere junior Anandravan cannot be used as an' 
admission against the Tarwad ol which he subse- 
quently becomes the karnavan. (Spencer an£ 
Devadoss, JJ.). ABUVAKKAB v. KUNHI KUTTI- 

YALI. 74 I. c. 27=16 H. L. W. 768=^ 

31 H. L. T. 389=A,I.R. 1923 Had. 188,, 

a 
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EVIDENCE ACT (1872), S. 18— On custom. 

— S. 18— On custom. 

—— Admission regarding a guestion of succession, 
based upon custom is binding on a party. 

An admission on a pure question of law is not 
binding upon a party, but the question whether a 
particular custom does or does not prevail in any 
particular tribe is a matter on which the tribesmen 
themselves are in the best position to pronounce an 
opinion and a question of succession based upon 
custom does not stand on the same footing as the 
question of law. (Broadioaij and Agha Saidar, JJ.). 
qholam Sabvar Khan v. Abdul Maijjid Khan. 
113 I.C. 99 = 11 L.L.J. 24=30 P.L.R. 178= 

A. I. R. 1928 Lah. 779. 

— S. 18— On law point. 

- Admission on law point not binding. 

An admission to the efiect that an appeal was 
nnderstampcd is not binding being an admission of 
a point of law. {Tek Chand and Mellow, JI.). 
SUBAiN Singh v. Sundar Singh. 120 I.C. 532= 

A.I.R. 1929 Lah. 879. 

- - — Admission of points of law cannot hind person. 
Admission by a person that a Brahmin widow 

was admitted into the caste of Ahirs and that she 
was Kari wife of an Ahir, includes an admission of 
a point of law which would not bind him. [Jackson, 
A.J.C.). GULABCHAND V. BHAIYALAL. 

119 I.C. 698 = A.I R. 1929 Nag. 343. 
— S. 18— Predecessor-ln-intereat. 

Statements are admissible only during the con- 

tinuancy of interest. 

Statements made by persons from whom the 
parties to the suit have derived their interest in the 
Bubjeot'matter of the suit are admissible as admis- 
siona, only when the admissions are of a date prior 
to the date of the transfer. Statements made by 
persons in possession of property and qualifying or 
afiecting their title thereto are receivable against 
the persons claiming through them by title subse* 
quent to the admission, [Jalal and Simpson, 
A.J, Cs.). GALSTAUN V. MiRZA AHID HUSAIN. 

781.0. 428=10 O.L.J. 263= A.I.R. 1924 Oudh 19. 
— S. 18— Procedure. 

^ I f a statement is to he relied upon as an ad- 
mission, the whole statement must be taken. (Sir 
George Lowndes.) (BABA) Jwala Das. v. Pib 
Sant das. A.I.R. 1930 P.C. 243. 

— ” ^ Admisdori must be taken as a whole. 

' It is a well established principle of law that if a 
plaintiff wishes to rest bis case solely on the ad- 
mission of a defendant with regard to a particular 
transaction, he must accept the admission as to that 
twnsaotion as a whole. It is not open to him to 
pick out such part of the admission as may be 
f^ourable to himself and to neglect the rest, 
{Brown, AtJ.CX MgShwbMyinv. Ma Naing. 
70 I.C. 9llM D.B.R. 114= 1 Bur. L.J. 248= 

' A.I.R. 1923 Raog. 24. 

~S. 18 — BoopOt 

Section 18 does not by itself make the admia- 

aion therein mentioned relevant. {Drake Brockman, 
0.). GuIiAB Thakub V. Padali. 68 I.C. 866= 

A.I.R. 1921 Nag. 183. 

— S. 18— flaggeBtion> 

• Suggestion is no admission. 

■W^xo the.adnusaion is meirely a suggestion made 
in the course of a negotiation and is not even un- 
TOnditional, it is no admisdon at all. (Ooutts and 
Das, J J .). Ramp ATI Baut v. 3£abanth Hanuman 
SABA^i, j, 76 I.C. 1049=1023 P.H.O.C. 142= 
.3.1 tfc 1 Pat. L.R. 238=6 P.Ii.J. 847= 
.diJ mi A .1 A A.I.R, 1928 Pat. 808.. 

D. D. VoL. lU— 23 & 34 
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EVIDENCE ACT (1872), S. 20— Statement agreed 
to be accepted. 

— S. 18— Vendor and vendee. . , . _ 

An admission hy vendor in favour of third 

party is not bindiog on the vendee, if made sub- 
sequent to the sale, [Pratt, J.). MAUNG AUNQ v. 

Maung Shwe Lin. 73 I. C. 1039= 

1 Bur. L.J. 203= A.I.R. 1923 Rang. 51. 

Eecitals in sale-deed as to source of purchase 

money. 

Recitals in a sale-deed by the owner of a limited 
estate that the property was acquired with funds 
belonging to the estate may be taken to be against 
the pecuniary interest of vendor. [Wallis, C.J. and 
Oldfield, J.). RAMAYYA v. MAHALAKSHMI. 

64 I. C. 481=14 H.L.W 33 = 1921 H.W.N. 434= 

A.I.R. 1922 Had. 857. 

— S. 18 — Withdrawal of. 

The admission, if gratuitous, can be with- 
drawn at any time and therefore such a confession, 
though against the interest of the party making it, 
is of little value : 78 P. R. 1904, Bel. on. (Tek Cf^d 
and Bhide, JJ.). BUDHU RAM v. UTTAM OHAND. 

109 I.C. 26= A.I.R. 1928 Lah. 726. 

— S. 19— By party. 

Title suit — Proceedings in previous title suit 

between defendant and third person are relevant 
and pleadings of defendant admissible as admis- 
sions. [Howland, J.). JAIBAM MAHATON V. 

Loeenath Mabaton. A.I.R. 1930 Pat. 405. 
— S. 19— By predecesBor-iD-interest. 

An admission made by a person having a 

reversionary interest in the property at the time is 
evidence against another person olaiming the 
reversionary interest under a title derived from 
the former. [N. B. Chatterjea and Suhrawardy, 
JJ.). Bbeematy TABAMONI CHAUDHUBANI V. 
Chabu Chandra Chaudhubi. 64 IX. 384 (Gal.). 
— S. 19— By trustee. 

■ — ^Admission and conduct of trustee of public 
institution cannot be allowed to prejudice institu- 
tion's case materially. A. I. R. 1927 P. 0. 230, Disi. 
[Addison and Bhide, JJ.). BalAK RAM HjGH 

School, Panipat o. Nano Mal. 

31 P.L.R. 609= A.I.R. 1930 Lah. 579. 
— S. 20— Common representative. 

■ - S tatement ^ a common representative of both 
parties is an admission. 

Where, both the parties and their legal advisers 
agreed jn writing that*a certain Vakil should hear 
the dispute between them and that they would 
abide by the statement that he might make before 
the Court, 

Meld, that the statement of the Vakil was an ad- 
mission made In a suit by a nominee of a party and 
is as effectual as an admission made in pleadings 
either orally or in writing, (^uiawon and Kanhaiya 
Lai, JJ.). HIMANOHAL SlNGH V. JATWAR SINQH. 

80I.C.18=5L.R.A. Civ. 439=46 AU. 710= 

« . A-I R* 1924 All. 570. 

— S. 20 — Statement agreed to he accepted. 

— Agreement to be bound by the statement of a 

refereeSiaternent is an admission. 

Where parties to a proceeding agree to abide by 
the statement of a third person, the statement 
made by such person is a statement within the 
meaning of 8. 20. It is true that ordinarily, mere 
admissions ate not conclusive, as is provided in 
S. 31; but admissions of this kind ipust be iaken to 
be admissions made in a suit by the nominee of a 
party thereto. Such edmissions, therefore, areas 
oonoiusive and efleotual as admissions made hy the 
parties in their written or. oral pleadings. The 
efieqt is to prevent each party, Irpm ye^Uing from 
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EVIDENCE ACT (1872), 8. 21— Admitiion and 
confession. 

tho statement made by such a nominee. A.I.R. 
1924 All. 570, JiW?. {DaUil. J.). GORDHAN DAS f. 
HUSAINA. 103 I.C. 34=:A.I.R. 1927 All. 659. 

— S. 21— Admission and confession. 

I 

Admission is usually applied to a civil trans- j 
action, and to those matters in criminal cases 
which do not involve a criminal intent. While 
the term confession is usually used in criminal 
Court as denoting an acknowledgment of guilt. 
Admission in a civil suit that a document is 
genuine cannot in the forgery case be regarded as 
confession at all. 37 Cal. 467, Ref. {Rankin, C.J. 
and Buckland, J.). AMBAB ALl v. EmpeBOR. 

1929 Cr.C. 194^ A.I.R. 1929 Cal. 539. 
— S. 21— Admission by counsel. 

Admission on a point of law. 

An admission made by the counsel on a point of 
law cannot in any way bind client. (Martineau 
and MotiSagar, JJ.).' Nanak ChanD v. ^IlR 
Muhammad Khan. 75 10.1048= 

A.I.R. 1924 Lah. 702. 
— S. 21 — Admission by Hnkhtear. 

A fact admitted by the defendant’s Muktear 

prior to the framing of the issues is not conclusive, 
for the Court may require it to be proved otherwise. 
(Scolt-Smith, A.C.J.). ViR SiNQH v. BHOLA 
Singh. 82 I.C. 617=6 L.L.J. 358= 

A I.R. 1924 Lah. 744. 
— S. 21 — Admission by pleader. 

—Criminal case—PUader’s admission is Hnding 

on the party. 

A pleader has authority to admit certain fact so 
as to dispense with the necessity of further proof 
in a criminal case at the appellate stage : 3 Bom. 
L. R. 467. Foil.; 2 Bom. L.R. 751, Dist. [Faxocetl 
and Uirea, JJ.). BANSILAL GANG ARAM VANl v. 

Emperor. 112 I.C. 110=11 A. I. Cr. R. 243= 
29 Cr. L.J. 990=52 Bom. 686=30 Bom. L.R. 648= 

A.I.R. 1928 Bom. 241. 
— S. 21— Bond and consideration. 

Executant of a bond or his representative is 

bound by admission made therein as to the receipt 
of consideration- Burden of proving want of consi- 
deration is on him. A.I.R. 1925 Lah. 471 (F. B.) ; 
35 All. 194 and 35 All. 353, Rel. on. {Jai Lai, J.). 
Khetu Ram v. HABPOOL. 105 I.C. 847= 

29 P.L.R. 110=9 L-L J. 511 = 
A.I.R. 1927 Lah. 800. 

— S. 21— By insolvent. 

The admissions, of an insolvent, if made after 

the Act of Insolvency, cannot furnish evidence 
against another insolvent or as against the Official 
Assignee. {Mukerjee and Panton. JJ.). LUCHI- 
BAM Motilal BOID V. Radha Chaban Poddab. 

66 I.C. 15=49 Cal. 93=34 C L-J. 107 = 

A.I.R. 1922 Cal. 267. 

—S. 21— Cess return. 

—Road cess returns are admissible only against 

the maker. 39 Cal. 995 : 39 Cal. 1005 aud 18 C.L.J. 
633, i?«/. (Ashutosh Mookerji ayid Rankin, JJ.). 
SWARNAMOYI 0. SOURINDRA NATH MTTRA. 

89 I. C. 747 = 42 C. L. J. 14= 
A. I. R. 1925 Cal. 1189. 
Return cannot be used in favour of person 

making statements therein. . . 

Section 95 of the Cess Act restricts the provisions 
of S. 21 of the Evidence Act and makes the excep- 
tion to that section inapplicable to the case of 
these returns. A return cannot be used under any 
circumstances in favour of the person making it 
but it can ha used by others for a purpose not 
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EVIDENCE ACT (1872), S. 21 — Creditor and 
debtor. 

directly connected with the statements made in the 
return. (Snhrawardy and Cholener. JJ.). CHAN- 
DRA MOHAN MAITI u. KINARAM MAITI. 

.79 I.C . 412= A.I.R. 1925 Cal. 408. 

Admissibility against landlord who signed it. 
Where the Road Cess Return was signed by the 
landlords, it would bo admissible as against them. 
(Adami, J.). S.\DHU Sahan v. AMBIKA LAL. 

68 I. C. 676=A.I.R. 1923 Pat. 163. 
— S. 21 — ConditiOD for use. 

Admissions cannot be used against a party 

unless they are put to him and an opportunity is 
afforded to him to explain them if they are capable 
of explanation. 123 I. C. 278 and 11 Cal. 580. Foil. 
(Shadi Lai, C. J. and Abdul Qadir. J.). Shafiud- 
DiN V. Muhammad Ilahi. 31 P. L- R. 472= 
12 L. L. J. 149 = A. I. R. 1930 Lah. 714. 
— S. 21— Conitruction of document. 

Party's improper co7istruclicn — Xo admission. 

It does not matter what view a plaintiff or a 
defendant may take of his obligations. In ques- 
tions of construction of documents it does not 
matter in the least whether a litigant calls a docu- 
ment “ a contract ” or by any other name; its true 
construction is entirely for the Court. Where* 
manifestly improper construction (to his own preju- 
dice) was originally apparently admitted by a party. 
Held, that the Court should apply the right con- 
struction only. {Mears. C.J. and Knox, J.). FIRM 
Ram Kuswar, Rameshar Das v. Firm Narain 
Das Lachman Das. A.I.R. 1921 All. 399. 

— S. 21— Co-party. 

.An admission of judgment by one of several 

defendants is no evidence against his co-defendant : 
2 I. A. 113 ; 6 All. 395 ; 45 Cal. 159, Ref .; A. 1. R. 
1923 Lah. 123 and 44 Cal. 130, Dist. {Tek Chand 
and Agha Haider, JJ.). RashduDDIN v. NAZIBUD- 
DIN. 11 L. L. J. 404=A. I. R. 1929 Lah. 721. 
The fact, that one of the defendants was pre- 
sent at the time when measurement was made and 
map prepared and took part in the batwara proceed- 
ings in which the land in dispute was mentioned as 
plaintiff’s, is certainly evidence though not binding 
as an admission upon the defendants who claim 
under an independent title. {Chatterjea and 
Panton, JJ.). ABDUL HAMID v. BbOJENDBA 
EUMAB. 90 I. C. 64S=A. I. R. 1926 Cal. 290. 

The admission of one party may be given in 

evidence against another, when the party against 
whom the admission is sought to be used has a 
joint interest with the party making his admission 
in the subject-matter of the thing to which the 
admission relates. 45 Cal. 159, Ref. {Newbould and 
Ghose, JJ.). Nagendbanath v. Lawrence 
JUTE CO., ltd. 61 I.C. 544=25 C.W.N. 89= 

A.I.R. 1921 Cal. 197. 

— S. 21— Co-reversioner. 

Admission by one does not bind another. 

One reversioner should not be regarded as deriv- 
ing his interest from another in whom no interest 
ever vested, even though that other was his own 
father. So, an admission made by one reversioner 
does not bind another even though that other is his 
son. 22 All. 33 and 28 Mad. 57, Ref. {Drake- 
Brockman, J. C.). GULAB THAKUB v. FADALI. 

68 I.C. 566= A.I.R. 1921 Nag. 153. 

— B. 21— Creditor and debtor. 

' '■ -Entry in a bond that no other sum is due is 

not binding on creditor but is only an admission 
in favour of debtor. {GampbeU, J.). GDRDITTA 
MaL V. NABI BAKSH. 93 I.C. 996= 

A. I. R. 1926 Lah. 381. 
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EYIDENCE ACT (1872). S. 21— Evidentiary Yaluc. 
— S 21— Evidentiary valne. 

Admission are not conclusive unUss aviount- 

"XTSL made in a Court of law no douM 
. carries with it great weight but it is not 
and binding on the pa^ty making it, t 

operates as an estoppel. The burden of pt<J0f' 
however, rests heavily upon tho party and after 
'him his heirs, to show that the admissions were 
{Mirzaand Baker, JJ.). Bai DEV^ANI «. 
Ravishankae Kah Oghadbhai. 116 I.C. 236- 

53 Bom. 321=31 Bom. L.R. 109= 
A. I.R. 1929 Bora. 147. 

Eoery admissicn is evidence against a party 

making if. 

Every admission which a party makes, is evi- 
•denoe against him, and may properly be acted on 
without necessarily accepting other admissions on 
other statements which he may have made. 
(Simpion, A. J. C.) LACHHilAN DAS f. BHAQI- 
BATH. 90 I.C. 487= A. I. R. 1926 Ondh 41. 

.Admission in 1903 of existence of door cannot 

mean that it existed prior thereto. 

In 1903, the plaintiff’s predecessors-in-title made 
*n admission in a case brought by them against 
their step-mother to the effect that a door existed 
*t A in the court-yard now in dispute and that it 
had been opened by the father of the present defen- 

■^nt. . 

Beld, that this admission alone was not suffici* 
ent to prove that the door was opened by defen* 
.dant’s father at any time prior to 1903. (Kofi 
Sagar, f.). Hiba Nand v. Ahmad Yar. 

A.l.R. 1923 Lah. 608. 


— S. 21— Execution purohaseF. 

Bound by admission of judgment-debtor. 

A purohasec at an ordinary execution sale is in 
'privity with and the lepresentative-in-interest of 
>the judgment-debtor within the meaning of section 
21 of the Evidence Act, so as to be bound by his 
adn^lcsions. He oanuot conteud that the terms of 
’the bargain were unconscionable. 18 W.R. 160 : 22 
Cal. 909, Foil. [Baker, Offg. J.C.). Hab BhagaT 
•V. PAHDIT NABATAH BAO. 78 I.C. 338= 

A.l.R. 1924 Nag. 208. 
—8. 21— Favourable admission. 

- .Admission in favour of person making if when 

-admissible. 

The question was when A died. A mortgage-deed 
«xeoatea by A’s son in a 1892, in which, A is des« 
-«ribed as dead is admissible, and will be used in 
fovour of A's son as it is relevant otherwise than as 
an admission under 8. 11 (2). [Booker jee, C.J. and 
Bankin, J.). SAYEBXTODIN AEONDA v. SAMBBUD' 
DIN Akonda. 72 I.C. 988= A.l.R. 1923 Cal. 378. 
— 8. 21— Joint family. 

~One member staling family is not joint — State' 

'ment is not admissible against others who contend 
’Otherwise. 

The admiseloa of a member of a Hindu family 
■that the family is not joint and that certain pro* 
perties belong oxclusivoly to a certain other mem* 
'bet thereof is not admissible against other members 
who contend that the family is joint. [Newbould 
and Ghose, JJ.). Nagendra Nath v. Lawrence 
Jute Co., Ltd. • el I.C. 841=25 C.W.N. 89= 

A.l.R. 1921 Cal. 197. 

—8. 21 — Oral confession. 

■ Oral confession to Magistrate is relevant and 
juay be proved by* testimony of the Magistrate. 
ai P,B. 1881 (Or.); 62 P.B. 1887 (Or.) ; IIP.R. 1918 
; A.J.B. 1926 Lah. 557 ; A.<L*R'. 1922 Mad. 40, 
^olU ; Opinion of ShaHt Ji in 21 Bom. L.B. 1065 and 


EYIDENCE ACT (1872), S- 21— Solicitor’s ac- 
counts. 

A.l.R. 1922 Cal. Si2, Dies. from. 

BHAGEL SINGH V. EMPEBOB. 121 LC. 497= 

1929 Cr. C. 426= 

31 Cr.L.J. 269 A-I.R- 1929 Lah. 794. 

— S. 21— Pedigree. , . , • 

Production — .ddjuisstou of relattonslup. 

Prom the mere fact that a pedigree is filed by a 
person, it cannot be assumed that he admitted all 
the rel.itionship stated iu it to be correct. [Lyle, 

A.J.C.). Bhima Sings v. mt. Sundab. 

69 I.C. 421=9 O.L.J. 186= 

26 O.C. 109= A.l.R. 1922 Oudh 218. 

— S. 21 — Police file. 

■ —Plaintiffs having to prove loss of certain 
account book in his custody cannot put in police 
file of alleged theft from his house. [Wilberforce^ 
J.). Babd V. SUKHA Singh. 4 L.L.J. 418= 

A.l.R. 1921 Lah. 332. 

—8. 21 — Recitals in deed. 

Recital in deed executed by Hindu widow is 

admissible as evidence of legal necessity. 44 Cal. 
186; 1922 A. 436, Foil. [Mukerji and Dalai, JJ.). 
DARB.4RILAL V. GOBIND SARAN. 80 I.C. 31 = 

46 All. 822=22 A.L.J. 733=5 L.R.A. Civ. 856= 

A.l.R. 1924 All. 902. 
An assertion in the kobala executed by a ten- 
ant in favour of his transferee, that his right in It 
was a permanent one is admissible under S. 13 in 
evidence in a suit for ejectment of the tenant where 
permanent tenancy was claimed. [Rankin, J.)* 
Jnanendba Nath v. Nasba dasi. 83 i.C. 948. 

39 C.L.J. 526= A.l.R. 1924 Cal. 991. 
— S. 21 — Scope and construction. 

Section should be strictly construed, 

S. 21 (8), which lays down that an admission 
may be proved by or on behalf of the person making 
it, if it is relevant otherwise than as an admission, 
is an exception to the general rule aud as such 
should be striotly construed. That clause is in- 
tended to apply to oases in which the statement is 
sought to be used in evidence otherwise than as an. 
admission, for* instance as part of tlxe res gestae, as 
a statement accompanying or explaining a particu- 
lar conduct but it cannot be held that a statement 
which is inadmissible in evidence under the general 
rule can be made admissible as such by reference 
toS. 21 (8). [Rasa and Srivastava, JJ.). Aliob 
Georgina Pasohand v. Emma Bertha Pas- 
CHAND Nixon. A.l.R. 1930 Oudh 441= 

7 O.W.N. 683. 

—8. 21 — Self 'Serving statement. 

— — 4(itnissio» »« his own faoour-^AdmissibUity. 

Where the question is whether a person is a 
6enamu2ar or real owner of property : 

Per Dawson Miller, C. /.—Even self-serving 
statements made by the person are admissible 
under S. 11 if they render fact in issue highly pro- 
bable or highly improbable. 

Per Mulliek, /.—Admissions made by the person 
in his own favour are not admissible. 

Por Foster, /.—Where the statements are made 
by the person in the course of his instructions to 
his local agent who assists him in acquiring the 
property they are admissible as res gestae. {Dawson 
Miller, C. /., MuUick and Foster, JJ.). HABIHAR 

Prasad Singh o. maharaj Kbsho Prasai^ 
BiNGH. 93 I. C. 464=8 P. L. T, Sup. 1= 

A.l.R. 1928 Pat. 68 (F.B.). 
—8. 21— Solloitor'a accounta. 

Enfn«sit ( — Are admissible. ' 

Entries in solicitor's books of aooouut regarding 
object of purchase for client ace neither inadmUsihll 
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EVIDENCE iCT (1872). S. 21— Statement by 
deceased person. 

nor irrekvaDt nor hearsay. (Fiscounf Sumner). 
HABIFAM SEROWGEE V. MADAN ilOHAK BAGLA. 
114 I.C. 565=1929 A L J. 406 = 49 C. L. J. 335= 
33 C. W. N. 493=31 Bom. L.R. 710 = 
1929 M.W.N. 422=30 M.L.W.835= 
A.I.R. 1929 P.C. 77 = 57 H.L.J. 581 (P C.). 

— S. 21 — Statement by deceased person. 

that a docum€nt is a copy of the ori* 

ginal w 

The statement that a document is a copy of the 
original is admissible where made by a deceased 
person in a document relating to a relevant fact 
and b1?o as an admission \inder S. 21. {Lord .Iftin). 
V. SEETHAYA V. P. SCBBAMANTA SOM.AYAJULU. 

117 I. C. 507 = 52 Mad. 453= 
56 I. A. 146 = 33 C. W. N. 578= 
29 M L W. 804=31 Bom. L. R. 756= 
49 C. L. J. 566=1929 M. W. N. 553= 
i. I. R. 1929 P. C. 115 = 56 M. L.J.730 (P.G.). 
— 8. 21 — Unregistered-deed. 

^ — Statement in unregistered compromise is ad- 
missible as admission. 

A compromise-agreement operating as a lease 
requires registration notwithstanding the fact that 
it nas been embodied in a decree, and sneb an 
agreement, if unregistered, will not be admissible 
as a lease, although a statement in it may be admit- 
ted as an admission. When such a statement is 
admitted as an admission it is only a piece of 
evidence and it is open to the party who bag made 
the admi-ssion to show that it was made in circum- 
Btances which did not make the admission binding 
on him or her as the case may be; A.I.R. 1919 P.C. 79, 
Bel. on. (ifitter, J.). SAILESH Chandba S.ARKAB v. 
Bibeswar Chattebjee. a. I. R. 1930 Cal. 559. 
— S. 21 — Use in evidence. 

It is unsafe, if not unjust, in a case where 

an estimate is to be arrived at from the materials 
at the disposal of the Court to rely upon the admis- 
sion of the defendant alone. (Bow and Tfori, JJ.). 

Eaueshwab KUEB t’. Lachman Pbasad Sahi. 

107 1. C. 844. 

— s. 21— Will. 

Statement in a will cannot be proved in maker's 

favour. 

A statement in a will suggesting an inference as 
to a fact in issue, cannot be proved by or on behalf 
of the person who made it or his representative-in- 
interest. Even where two executors, who were 
members of the family, acted upon the will, still 
the statement cannot be treated as an admission by 
the members of the family that the statement in 
the will is true. (Sir Laurence Jenkins). Nalam 
Pattabhibam Rao o. Makdavilli Nabatana- 
IIOOBTHY. 100 !-C. 835 = 26 C.W.N. 273 = 

15 M L.W. 404=A I.R. 1922 P. C. 102. 
— 8 . 23 — Admission in compromise. 

S.2Zisnobar to use of admissions in com- 
promise which is not rejected. 

The parties to a suit agreed to compromise it and 
executed a statement to that effect. A petition was 
presented stating that the case bad been compro- 
mised with a prayer for decree. But it was signed | 
by one defendant only; the other defendants dis- 
agreeing with its terms. Thereupon Court framed 
an issue to ascertain whether the compromise was 
binding on all the parties. Against the order of 
the Court framing an issue and directing that en- 
quirv to be made, the plaintiff filed an appeal which 
was'dijn-iir'^-d, the Court holding the inquiry. Asa 
rcsaultc' ' nou'iy by Trial Court. U wag held that 
the compicmiM was not binding on all the defen- 


EYIDENCE ACT (1872)— S. 23-Letters. 

dants and the suit was dismissed. On appeal, the. 
District Judge held that as the compromise had 
been rejected and held not binding, and the appeaL 
from the order was also dismissed, the admissions 
in the agreement could not be used as evidence as- 
S. 23 acted as bar. 

Held, that tbe agreement between the parties to 
compromise bad been reduced to writing and had 
been filed in Court. It was v\Tongto say that the-, 
compromise was rejected and held not binding and 
that an appeal from that order was dismissed. The 
.appeal was against the decision of the Trial Court 
to make an inquiry against the binding nature of 
the compromise. Therefore, there had been no 
final adjudication by the District Judge that the 
compromise was not binding. It was necessary for* 
the District Judge to decide whether the compro- 
mise propounded by the plaintiff was binding on. 
the defendants and S. 23 did not present any bar to 
the proof of the compromise, if it was made as- 
alleged bv the plaintiff. {Jai Lai. J ). SaDHU RAM v. 
Botha R.am.11 L.L.J. 446=A I.R. 1930 Lah. 293. 

Admissions to a person to whom the parties^ 

went for compromise are not inadmissible in evi- 
dence unless there was an express agreement that, 
tbe evidence of the statements was not to be given.- 
{Campbell, J.). Firm Bulaki Ram v. Bhagat 
Ram. 95 I. C. 363 = A.I.R. 1926 Lah. 548. 

— S. 23 — Land Acquisition proceedings. 

Negotiations — Offer without prejudice — Ad- 
missibility. 

Where after a notification for the compulsory- 
acquisition of land, negotiations are started witii-' 

; the owner of the property by the Government re- 
I garding price and certain offers are made by the 
I Government expressly " without prejudice ” evi- 
dence of these offers is not admissible in an appeal 
by the owner from an award as to the price made' 
by the District Judge. {Jai Lai and Abdul Raoof, 
JJ.). Ranzor Singh v Secretary of State. 

92 I.C. 319 = A.I.R. 1926 Lah. 509. 

— S. 23 — Letters. 

S. 23 does not cover case of letters merely. 

I because of the inscription " without prejudice."^ ^ 
Letters having the inscription “ without preju- 
dice ” were accepted in evidence in lower Court,. 
It was argued that they were inadmissible in evi- 
dence. 

Held, that the provisions of S. 23 under which, 
the privilege was claimed did not cover the case. 
The prorisions excluded from category of relevant 
evidence, such admissions as are made, cither 
upon an express condition that evidence of it is not 
to be given or under ciicumstances from which the 
Court can infer that the parties agreed together 
that evidence of it should not he given." 

Moreover, where the defendant's counsel admits^ 
tbe letters in the Trial Court, the privilege is with- 
drawn and the letters are free to be used in as- 
evidence in a judicial proceeding. {Stuart, C. J- 
and Wazir Hasan, J.). LUCKNOW IMPROVEMENT 

Trust v. P. L. Jaitbt & Co. 6 O.W N. 1088— 

A.I.R. 1930 Oudh 10S„ 

—8. 24. 

Acceptance in part» 

Approver. 

Confession in custody. 

Duty of Court. 

Evidentiary value ofi 
Free confession. 

Inducement. 

Person In authority. 
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«YIDBKCE ACT (1872). S. 24 -Acceptance in 
part. 

Proof of. 

Retracted. 

. Scope. 

T&lae of confession. 

What is confession. 

Hlscellaneons. 

— S. 2A— Acceptance in part. 

■Confession not full— Court eon reject porlwns 


■ that are fdse and deduce guilt 

Where the confession is anything but a tuu 
• confession, the Court is at liberty to use the confes- 
sion as it stands and derive a deduction of the 
.guilt of the man who made it even while rejecting 
'portions of it which are false. {Stuart, C-J> and 

^Roia, J.). Mata Din v. emperor. 

123 I. C. 886=31 Or. L.J. 575= 
6 O.W.N. 1017=A.I.R. 1930 Oudh 113. 
•When a confession is given in evidence, the 


OmL. CRIMINAL AND REVENUE 

EYIDENCE ACT (1872). S. 42-Daty of Court. 

namely, the inducement to confess upon a 
of pardon ; but should it appear that it ™ exto^ 
as the result of undue duress, such as 
violence, to that extent the provisions of S. Aft 
would be applicable and the confessional statement 
would have to be ruled out of evidence. * 

statement is not excluded from evidence by o. 
Evidence Act: 5 A.L.J. 691, Foil. (Fforde and 
JaiLalJJ.). Ram Nath V. emperor. 

108 I- C. 514=9 Lah. 608=10 A.I.Cr.R. 76=: 

29 Cr. L. J. 413=29 P. Ij. R. 165= 

A.I.R. 1928 Lah. 320. 
Approver tried on the basis of his statement 


'vhole of it must be given. But it cannot be said 
Ahat if the Courts believe the confession it must 
•also accept the oiroumstances alleged by the accused 
in extenuation, however improbable may be the 
Oourt can believe that part of it which tells against 
’the accused and reject that part which tells in his 
'favonr . {Waller and Beilly, JJ.). LAKSHMATYA «. 
Emperor. 1930 M.W.N. 785. 

——^Criminal Trial-Confession must be considered 
.05 a whole. 

If accused is to be convicted on his confession, it 
must be taken as a whole and it would be unsafe to 
■use the part against him and discredit the part 
'3a his favour. 39 Cal, 655 and 21 Cal. 955, Foil. 
(Kumaraswami Sastri, J.). T.R. SRINIVASA ROW o. 
Eupebob. 109 I.C. 605=27 M.L.W. 318= 

1928 M.W.N. 161=9 A.I. Cr. R. 493= 
29 Cr.L.J. 589=1 Had. Cr. 0. 113= 
A.I.R. 1928 Had. 493=54 H.L.J. 607. 
Confession must be read as a whole — Exceptioyi. 

A confession or statement of an accused person 
must be read and accepted as a whole unless there 
'Is evidence to contradict any portion thereof in 
^ioh case such portion may be rejected, (dai Lai 
<snd Dalip Singh, JJ.). Waryam Singh v. EM- 
mboe. 99 I.C. 71=28 Cr. L.J. 39= 

A.I.R. 1926 Lah. 554. 

' Confession must be accepted as a whole. 

Where the only evidence against the accused is 
IiIb confessional statement, the Court must accept 
the whole of the confessional statement. {Deva- 
dossand Wallace, JJ.). Katibi, In re. 8S I.C 453= 

. 26 Cr. L.J. 1143=A.I.R. 1925 Had. 1069. 
Discovery, 

Though, no doubt, when portions of the state- 
ment are admitted, the persons afieoted thereby may 
•ttemand that the statement should be admitted and 
considered in its entirety, yet the principle that 
portions of a statement or confession may be 
^mitted and others exolnded is recognised in the 
^videnoe Act itself. If and when certain facts are 
deposed to as discovered in consequence of Informa- 
*tion received from the aoonsed when in custody of 
•fte Police, so much of the information as relates 
distinctly to the fact or facts thereby discovered 
^Ubeo^e admissible. {Teunonand Qhoae,JJ.). 
LEGAL RESMBMBBANOBB U. LATIP MOHAN SINGH 

^®7=A.I.R. 1922 Cal. 342. 

— 8. 2A— Approver. 

-^dpprover^s confessional statement induced as a 

'rwM^gfundw pressure's. 24 does, not exclude such 
isdttlment made under Crimwd P. O.j S, 83£j (2). 

,^‘An ap^oT^i’.B disoloflure is in its very nature 
wwaysilne result of an induoexnent dr promise, 


— Statement retracted must be corroborated by 
other (evidence. {Fforde and Jai Lai, JJ.). RAM 
Nath v. bmperob. 108 I. C. 314= 

9 Lah. 608=10 A.I.Cr.R. 76= 

29 Cr. L. J. 413=29 P. L. R.165= 

A. I. R. 1928 Lah. 320. 

• The hope of being made an approver does not 

show that the confession is not voluntary. {Adami 
and Bucknill, JJ.). NlLMADHAB CHAUDHDRY v. 

Emperor. 96 I. C. 509=7 A.I.Cr.R. 75= 

5 Pat. 171=27 Cr. L.J. 937 = A.I.R. 1926 Pat. 279. 

— —Inducement by police o^icer — Tender of pardon 
— Statement made by approver. 

The accused made a confession in which he im- 
plicated three persons in an offence of murder. At 
the trial of the three persons the accused was grant- 
ed a conditional pardon and examined as a witness 
for the prosecution. The three ^rsons were acquit- 
ted and the accused was tried for the offence 
of murder, 

Held, the confession made by the accused in the 
first murder trial was inadmissible in evidence 
against him under S. 24 of the Evidence Aot. The 
statements made by the accused in the first murder 
trial as a witness under a tender of pardon are 
admissible for they were removed from the opera- 
tion of S. 24 by virtue of S. 339, Cl. (2) of the Or. 

P. Code. The statements made by the accused in 
the trial of the Police officer oonoemed in the in- 
vestigation of the case could be admitted in evi- 
dence against him on his own trial for murder. 
{Heatoti, A.C.J., Shah and Hayward, /J.). BM- 
pebor V. OuNNA. 89 I. 0. 324= 

22 Cr. L. J. 68=22 Bom. L.R. 1247. 
— S. 24— Confession in custody. 

—S tatements of accused in Excise case in cus- 
tody and after their removal to Excise barracks 
were held inadmissible. {G.C.Qhose and Duval, 
JJ.). Baitasi Moni Dassi V. Emperor. 

98 l.G. 401=53 Cal. 706= 30 O.W.N. 854= 
27 CrIi.J. 1329= A.I.R. 1926 Gal. 1163. 

Accused in police custody — Presumption that 

his confession is induced is not correct. 

The mere fact of a person being in custody oannot 
be a good basis for a presumption that any ooniea* 
sion he may make is caused by an inducement, 
threat or promise having reference to the charge 
against him, proceeding from some police officer 
and sufficient to make him believe that he would 
be benefitted in the trial by making it. {HalHfaat 
andKinkhede, A.J.Os.). DADI LODHI v. EMPBROR. 

951.0. 69=27 Cr.L.J. 731= 
A.I.R. 1926 Nag. 368. 

— S. 24— Duty of Court. 

^ -Case entirely resting on ooafesslou— Manner 

in‘ which confession obtained uncertain— Accused 
should get benefit of doubt. (BroaduMsy and Agha 
Haidar, JJ.). RAHMAN v. Empsror. 

119 1.0. 420=1930 Or.C. 104=30 Cr.L.J. lOSO? 

&.I.R. 1930 Lab. 88* 
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evidence act (1872), S. 24-Duty of Court. 

Admissibilit7j of confession must be decided 
before contents of confession are looked at. 

When the admissibility of a confession depends 
open a conclusion as to the truth about conflicting 
evidence antecedent to the making of the confes- 
sion and tending to show that it is liable to rejec- 
tion under S 24. the trial Judge must make up his 
mind upon this issue, and decide the question of 
admissibility before relying upon the contents of 
the coDteBsion. (TFaZsh and Sulaiman, JJ.). 

FATEH Chand V. Emperor. 86 1 C iooi= 

26 Cr. L. J. 937=6 L. R. A. Cr. 89 = 

^ , A. I. R. 1925 All. 606. 

■— — Doubt as to-~Admissibihty^Court should lean 
favour of accused. 

In a case of doubt on the question of admissi- 
bility of evidence when it is of such vital im- 
portance to the prisoners as their own confessions 
one should not hold them as admissible unless 
one is affirmatively satisfied as to their relevancy. 
p. V. Warringham, 2 Den. C. C. 447-n. (IfSl) Foil. 
[Mukerji, J.). Emperor w. Pauckkari Dutt. 

86 I.C. 414=52 Cal. 67= 
29 C. W. N. 300= 26 Cr. L. J. 782= 

A.I.R. 1925 Cal. 587. 


■■ Three-fold function. 

In scrutinising a case from the point of view of 
8. 24, the Court will have to perform a three-fold 
function. ^ It will have, as a Court, to determine 
the sufficiency of the inducement, threat, or 
promise as afiording certain grounds ; it will have 
again to clothe itself with the mentality of the 
accused to see whether the grounds would appear 
to the accused reasonable for a supposition that is 
mentioned in the section; lastly, it will have to 
judge, as a Court, if the confession appears to have 
been caused in consequence of the inducement, 
threat or promise: [52 Cal. 67, There is no 
role of law which compels a Court to raise an 
inference of improper inducement from the mere 
fact that a confession is retracted. (Broadway and 
Addison, JJ.}. PabtaB SINGH v. EMPEROR. 

93 I. C. 978=7 L. L. J. 482=6 Lah. 415= 
27 Cr. L. J. 514=A. I. R. 1925 Lah. 605. 
— S. 24 — Evidentiary value of. 

» Although the evidence of admission of guilt to 
villagers is sufficient to justify the conviction, .still 
the evidence that such an admission was made 
must be closely scrutinized like all other evidence 
which is used to prove a case of murder. A.I R 
1928 Oudh 393 and A.I.R. 1929 Oudh 167, Bef. 
{Baza and Pullan, JJ.). Taulev. Emperor. 

117 I.C. 737 = 6 O.W.N. 309=30 Cr. L.J. 829 = 
1929 0. Cr. 14=A. 1. R. 1929 Oudh 272. 
Extra-judicial confession « of great impor- 
tance. 

No doubt the extra-judicial confession is of great 
importance but it must be a true extra-judicial con- 
fession and not one fabricated in order to provide 
additional evidence for what rightly or wrongly the 
investigation officer considers to be a weak case. 
{Baza and Pullan, JJ.). TaulE f. EMPEROR. 

117 I.C. 737 = 6 O.W.N. 809= 
30 Cr. L.J. 829=1929 Cr. C. 14= 
A. 1. R. 1929 Oudh 272. 

Extra judicial confessions are not entitled to 
any weight — To base conviction on such a confession 
is not safe. 

Apart from the question whether or not extra- 
judicial confessions are inadmissible in evidence, 
they ai.' not of such a nature as entitle them to 
any woi^'ki r it is impossible to ascertain 
the exact wu '. vsed by the person. To base a 


EVIDENCE ACT (1872), S 24— Inducement. 

conviction on such a confession is not safe: 
H P. R, 1911 (Cr.), Bel. on. (Broadway and Agh^. 
Eaxdar.JJ.). DEO Raj u. Emperor. 

Ill I.C. 449=29 P.L.R. 486 = 29 Cr. L.J. 865= 
^ . A.I.R. 1928 LahT. 858. 

Confession before villagers who are trust- 
worthy witnesses may be as strong evidence against - 
accused as confession before Slagistrate and requires- 
no corroboration. (Stuart, C. J. and Baza, J.).. 
Emperor i’. B.\DAL. 112 I.C. 897= 

5 O.W.N. 698=30 Cr. L.J. 33= 
11 A.I Cr. R. 320 = A.I.R. 1928 Oudh 393. 

All the parts of a confession are not entitled to ■ 

equal weight — Some may he believed while others re- 
jected. 

After the entire statement of a prisoner has been 
given in evidence, any part of it may be contradicted 
by the prosecution if they choose to do so, and then 
the whole testimony is left open for consideration 
precisely as in other cases wheie one part of the 
evidence contradicts another. Even without such 
contradiction it is not supposed that all the parts • 
of a confession are entitled to equal credit. If suffi- 
cient grounds exist the part that charges the priso- 
ner may be believed, while that which is in his- 
favour may be rejected ; 40 Cal. 873, Foil. (Stuart. 
C. J. and Baza, J.). NiRBHAT NATH r. EMPEROR. 

98 I. C. 178=1 Luck. 417=29 0. C. 369 = 
13 0. L. J. 809=3 0. W. N. 800= 
27 Cr. L. J. 1282=A. I. R. 1926 Oudh 618. 
— 8. 24 — Free confession. 

Confession, when not in police custody, to 

respectable person and not obtained as a result of 
duress is admissible and sufficient to convict the 
confessor. (Stuart, C. J.and Baza, J.), Sheo- 
Balak V. Emperor. 99 1. C. 232= 

3 0. W. N. 301=28 Cr. L. J. 104=7 A. I. Cr. R. 238. 

Threats made hut not influencing acatsed — 

Confession is admissible. 

Where threats are made to the accused but the 
accused makes the statements deliberately, i.e., 
nninflueneed by the threats, S. 24 does not apply. 
25 Bom. 168, Foil. (Crump, J.). EMPEROR v. 
ANANDBAO GANGABAM. 89 I. C. 1046= 

27 Bom. L. R. 1034=49 Bom. 642= 
26 Cr. L. J. 1478 = A. I. R. 1925 Bom. 529. 

— S. 24 — Inducement. 

= — Accused making confession to witness— Judge 

rejecting it thinking that accused made it under - 
belief that it would be to his advantage— Confes- 
sion is not invalid and should not be rejected. 
(Coutts-Trotter, C, J.and Walsh, J.). PUBLIC PROSE- - 
CUTOR V. Ohanday a Shetty. 2 M.Cr. C. 56 = 

A I.R. 1929 Had. 92. 

Village Panejt telling that truth has come out 

and the accused had better say what he knexo—Ccnxfes- 
sion was held inadmissible. 

Whether any threat or inducement was offered 
or not in a particular case is a question of fact and 
has to be decided with reference to the circumstances > 
of that case and that it is not safe to make any 
generalisations merely on the ground that certain 
set of words used in a particular case or particular 
cases have been held to be in the nature of an in- 
ducement. 

Where a village Panch told the accused that the 
truth had como out, that the villagers were being: 
worried about the affair and ho had better say what ■ 
ho knew and the accused thereupon made a con- 
fession, 

Held , that there was veiled threat as well ns in- 
ducement and the confession was inadmissible : 

9 Bom. H.C. 358; B. v. Thotnas, (ISW) 6 C. & P. 835;: 
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EVIDENCE ACT (1872), S. 2i— Inducement. 

B. V. Fdon, 7 Q. B. D. 147 and 
Q Ci D 12 BeU (W\ A# !♦ R» 1923 C. 458> McU* 

iVtn^^errell, C. J. “ 

^To^L^T S«So^Cr. L.j. *675=1929 Cp.C. 62= 
10 P I* T- 1« ^ 143=A.I.R. 1929 Pat. 275. 

■Confession should not be accepted, wh^ evi- 
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d«nM (ioe3 noi show that it was not caused by induce- 
ment. 

Where the Court is not satisfied on evidence that 
the confession made b7 the accused was not caused 
by any inducement, threat or promise proceeding 
from any person in authority, the confession should 
not be ftccfiptcd. J*C» and Kdlwndli A.JeC^)* 

EMPBBOR V- PANJAL. 1929 Cr.C. 539— 

A.I.R. 1929 Sind 249. 

Statement of accused before a Magistrate “I 

toant to make a clean breast of everything for the 
reason that if I serve the Government in any way, 
the Government may take pity on me " was held not 
in Uself inadmissible. 

In order to make a confession inadmissible 
there mnst be something from which it should he 
inferred that the inducement or promise was given 
to the accused by some person who had authority 
to give it. It is not enough for the accused to 
entertain a hope, which may turn out to bean idle 
hope, that in consequence of his giving certain in< 
formation, he would bo rewarded by the Govern- 
ment, it mnst be shown that the hope was directly 
inspired by some one who had authority to make 
the promise. 

Where an accused in making a confession to a 
Magistrate said : *‘I want to make a clean breast 
of everything for the reason that if 1 serve the 
Government in any way, the Government may take 
pity on me," 

Seld, that this was not in itself sufficient to 
tender the confession inadmissible having regard to 
the provisions of S. 24 . (Chotzner and Gregory, JJ.). 
8AMIUDDIN V. Emperor. 109 i.C. 225= 

32 O.W.N. 616=10 A. I. R. Cr. 223= 
29 Cp. L.j. 497= A.I.R. 1928 Cal. 500. 

•Mukhia of a village, confessed to— Confessor 
vcdunteering to make the siiUement — There is no in- 
ducement. 

Where, although the Mukhia, the person con- 
fessed to, is undoubted by a man in authority, and 
would appear to a villager as a person who was able, 

Rhely to be able, to promise a pardon or some 
other inducement, the confessor volunteered to 
make statement if he could get some assurance 
mom the Mukhia that he, the Mukhia, would do 
his best to help him, 

a 

Held, that it is not an inducement proceeding 
tom the person in authority within the meaning of 
the seotion so as to make the oonfession either 
inadmissible or irralev^int. [Walsh and Pullan, 

Jf.). Emperor u. Mt. har PiABi. 971.0.44= 

49 All. 87=24 A.L.J. 988=27 Cp. L.J. 1088= 
7 L.R.A. Cp. 186= A I. R. 1926 All. 737. 

““T" Pressure by police inducing accused to suppose 
tjm he would get a temporal 
krrelwant. 


get a temporal benefit— Confession is 

jM) % Pleasure exercised by a police officer in 
M^rtng confession from an accused is sufficient to 

t «Te the accused grounds which would appear to 
^sonable for supposing tliat hy making It he 
“R ©laany advantage or avoid any evil of a i 

the ponfesBi^'wpnld not ohlf he 


EVIDENCE ACT (1872), S. 24 -Inducement, 
weak in value, but wholly irrelevant under S. 24. 
[Sulaiman, J.). DIP SINGH v. EMPEROR. 

91 1.C. 894=7 L.R.i. Cr.^l=27 0. 

Persoti in authority telling accused that if U 

gives true account he will be pardmed — Accused s 
confession is irrelevant, unless the inducement has 

ceased to operate. ^ i.v * •* 

If a man is told by a person in authority that it 

he gives a true account of the matter he will be 
pardoned, that is a continuing ofier,^ the thread of 
which continues unbroken until it is accepted by 
the confession which completes th© bargain, unless 
there is some circumstance which breaks it so as to 
show that the inducement no longer operates, and 
that the person confessing has no longer any hope 
of gaining anything from the authorities by making 
confession. [Walsh and Sulaiman, JJ.). PATEH 
Ohand V. Emperor. 86 I.C. 1001= 26 Cp. L.J. 937= 

6 L.R.A. Cr. 89= A.I.R. 1925 All. 606. 

Moral exhortation by direct superior of accused 

is not objectionable. 

If a person who is suspected of an offence is 
examined by a person in direct authority over him 
and if it is only in consequence of an inducement 
by way of benefit or a threat that the person under 
suspicion makes self-incriminating statements such 
ate, broadly speaking, not receivable in evidence 
because they are not in law regarded as strictly of a 
voluntary nature but as having been perha^ 
induced in the one case by a false hope and in the 
other by fear. On the other hand a merely moral 
exhortation to tell the truth is in no way objection- 
able. [Bucknill andEulwantSahay,JJ.).'E^^E'SLOR 
V. AKHILESHWAB PRASAD. 89 I C. 961= 

4 Pat. 646=26 Cr L J. 1441 = A.I.R 1925 Pat. 772. 

Promise to consider the prayer for being taken 

as approver — Confession is inadmis^ble. 

Where accused is told by a person in authority 
that if he makes a voluntary oonfession which is 
considered to be full and true, his prayer for being 
made an approver will receive due consideration, 
Seld, the confession made under such cir- 
cumstances is inadmissible. (Walsh and Eanhaiya 
Lal,JJ.). TARA n. King-Emperob. 741.0.529= 
45 All. 633=21 A.L.J. 585=24 Cr. L.J. 785= 

A.I.R 1924 All. 72. 

Confession under inducement of being made 

approver is not admissible. 

At the end of his confession accused said that he 
had been told by the daro^ha that he would bo 
made an approver. He explained to the Magistrate 
in the most convincing fashion that he was telling 
the truth for this reason, and that he knew that 
what he said might procure his conviction or his 
release. The Magistrate wrote the usual oeitifioate 
in an unusual form. He said " I believe the above 
statement was voluntarily made although it is 
quite possible that the police officers may have told 
him that he will be made an approver," 

Held, that this oonfession should not have been 
admitted in the face of this. Seotion 24 of the 
Evidence Act makes a oonfession inadmissible, If 
it appears to have been caused by any inducement 
or promise. [Walsh, J.). KHETAL v. EMPEROR. 

73 I.C. 62=21 A.L.J. 143= 
45 AU. 300=4 L.R.A.0r. 13=24 Gp.L.J. 526= 

A.I.R. 1928 All. 352. 

■ Confession on a promise of rebars is not . 

admisstbls. 

Whe^e tbeaoonaed to]d the Magistrate that he 
had Wn told to tejl the truth \>y a Saheh who told 
. arnd he would be released, 
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EVIDENCE ACT (1872), S. 24— “Induconient. 

Held, that the confession was made under an in- 
ducement. {Ma^leod, C.J. and Shah, JX DiNA- 
NATH SUNDERJI V. EUPEROR. 60 l.C. 1006 = 
45 Bom. 1086= 23 Bom. L.R. 338=22 Cr.L.J. 318 = 

A.I.R.ig21 Bom. 70. 

Confession-Fear encouraged by Police officer 

—Offer of pardon— Stalements are inadmissible. 

A confession made by an accused person under 
fear, encouraged by a police ofidcer in a subtle way 
in the hours that elapsed before the accused reached 
the Magistrate, is inadmissible in evidence. Ac- 
cused made an incriminating statement before a 
Magistrate and was sent to jail. An application 
for bail was refused at the instance of the Police. 
The accused was suddenly released on nominal bail 
and thereafter he made himself useful to the Police 
hy pointing out various places and in other ways. 
Subsequently he made a second statement before 
the Magistrate more detailed than the first, much 
in the fashion of an approver’s statement. 

Held, that under such circumstances it was diffi- 
cult to believe that the accused was not given to 
understand that a pardon was going to be ofiered 
to him. The second statement by the accused was 
inadmissible in evidence, A confession made by an 
accused person on an inducement by a Police Officer 
that he would be offered a pardon is admissible in 
evidence. The evidence of an accomplice, if suspi- 
cious, requires corroboration, {Walmiley and Sham- 
$ul Huda, JJ.). Emperor v, Anant Kumar 
BanerjeE. 60 l.C. 417=22 Op.L.J. 225= 

32 C.L.J. 204. 

— S. 24 — Person in authority. 

Co-villager exercising no infixunce or autho- 
rity is not" person in authority. * ’ 

It would be doing violence to the terms of A 24, 
to hold that a co-villager who does not exercise any 
influence or authority in the village is a person in 
authority, although the accused might have 
thought him to be such a person : A.I.R. 1923 Cal. 
458 ; 11 C.W.N. 904 and A.I.R. 1922 Lah. 263, Bel. 
on. (Bankin, C.J. and C.C. Ohose, J.). EMPEROR v. 
KUTUBBUX. 57 0. 4S8=A.1. R. 1930 Cal. 633. 

•Inamkhor is no person in authority. 

An Inamkhor, who is in a position inferior to 
that of an itaqadar cannot be treated as a person in 
authority. {Shadi Lai, C. J. and Agha Haidar, J.). 
GuLAM Md. V. Emperor. 114 1.0.719= 

30 P. L. R. 269=30 Cr. L. J. 375= 
1929 Or. C. 102= A.I.R. 1929 Lah. 656. 

Where the monigat took the accused aside 

and asked him not to cry but to speak the truth, 

Held, that the statement made under those cir- 
cumstances was not induced by any threat or pro- 
mise and that it was admissible in evidence. 

Quaere whether the monigar was a person in 
authority within the meaning of 8. 24. {Waller 
and Cornish, JJ.). KUTTIAPPA ChETTY v. 
Emperor* 1929 H. W. N. 791. 

Ziladar serving under a great estate is person 
in authority. 

A Ziladar serving under a great estate (such as 
that of Kapurthala) is a person in authority and 
if such a person holds out inducement to the accus- 
ed, the admissions made to him would not be 
admissible: A. I. R. 1926 All. 787, Bel. on. {Baza 
and Piil'^n, JJ.). TAULE v. EmpebOB. 

117 I. 0. 737=6 0. W. N. 309= 
30 Or. L. J. 829=1929 Or. 0. 14= 
A. I. B. 1929 Oadb 272. 
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evidence act (1872), S. 24-Pcrson in antho- 

Pity. 

A village Panch is a person in authority 

A.I.R. 1923 Cal. 4.58 and 20 0. W. N. 572* 
Bel. on. {Courtney Terrell, C. J. and Fazl Alt, J.) 
Kunja Subudhi V. Emperor. 

116 I. G. 770=8 Pat. 289=10 P. L. T. 649= 
30 Cp. L. j. 675=1929 Cr. C. 62= 
13 A. I. Cr. R. 143=A. I. R. 1929 Pat. 275. 

~ Third party sent by police to induce accused. 

Where a third person was sent by police to make 
the accused confess by an inducement that he 
would be dealt with leniently if he confessed, 

Held, that the inducement proceeded from a 
person in authority. [Addison and Coldstream, JJ.). 
Balagi o. Emperor. 112 1.0.347=9 Lah 671= 

29 Cr. L.J. 1019=11 A. I. Cr. R. 284= 

A.I.R 1928 Lah. 476. 

Zamindar of the village who was also a Magis- 
trate. 

Where a confession was made to the Zamindar 
of the village who was also a Magistrate and was 
regarded as an important person in the village 
having authority in the matter, 

Held, the Zamindar must be regarded as a person 
in authority within S. 24. {Das and Scroope, JJ.). 
Bevendra Bhattachandrta V. Emperor. 

101 l.C. 881=28 Cr. L.J. 497 = 8 P.L.T. 566= 
8 A. I Cr. R. 151 = A.I.R. 1927 Pat. 237. 

A Vakil’s clerk is not a person in authority 
within S. 24. {Daniels, J.C.). King EmpBROB 
V. RamAvadh. 88 l.C. 514=12 O.L.J. 495= 

2 O.W.N. 398=26 Cr L.J. 1154= 
A.I.R. 1925 Oudh 597. 

Whether includes village headman — Accused 

speaking truth of her own accord — No proof of in- 
ducement — Admissibility of confession. 

Where the accused made the confession appa- 
rently out of remorse and under an overwhelming 
impulse to speak the truth and it did not appear 
. that the village headman to whom the statement 
had been made had told her that if she would tell 
the truth, she would be let off, 

Held, that though the headman was a person in 
authority within the meaning of the section there 
was no inducement proved which vitiated the con- 
fession, and that it was consequently admissible. 
{Stuart, C. J. and Baza, J.). Mt. Um RAI «. 
Emperor. 6 O W.N. 947. 

Panchayatdars are not persons in authority. 

Panchayatdars are not persons in authority 
within the meaning of S. 24. Considering the 
nature of the functions of panchayatdars they are 
practically private detectives helping the police in 
finding out the criminals. They cannot be treated 
as men having any authority over the accused. 
{Krishnan and Wallace, JJ.). MUUIMAYANDI 
Thevan V. Emperob. 78 l.C. 829= 

18 M.L.W. 886=25 Cr. L.J. 269= 
A.I.R. 1924 Uad. 230=45 H.L.J. 845. 

Collecting and panchayats are person* 

in authority within the section. 

The collecting panebayat and the assistant 
panohayat are both persons in authority within 
the meaning of the section. Consequently the con- 
fession which the accused made after ho had been 
assured that ho would be saved from the conse- 
quences, was not admissible by reason of provisions 
of 8. 24 of the Evidence Act. It is difficult for 
High Court to come to the oonolusion that if the 
accused was induced by the promise which was 
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made to him by assistant paaohayat and others to 
mate the first confession that inducement, was not 
•to some extent the cause of hie making the confes- 
sion before the Magistrate. {Sanderson, G.J. and 
Panton, J.). EUPEEOB v. GANESH CHANDRA 
gSb. 74 I.C. 264=50 Cal. 127= 

24 Cr. L.J. 760= A.I R- 1923 Cal. 458. 

<?on/es«on to Lambardar under threats is in- 
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<idmissible. 

A Lambardar being a person in authority a con- 
fession induced by him by the use of threats is in- 
admissible in evidence under S. 24 of the Evidence 
Act. {Seott Smith and Abdul Baoof, JJ.). MD. 
Yab 0. Emperor. 81 I.C. 555=4 Lah. L.J. 233= 
25 Cr. L. J. 939=A.1.R. 1922 Lah. 263. 

— S. 24— Proof of. 

’Extra-judicial confeesion. 


The duty of the Court before which an extra- 
judicial confession, not incorporated in a docu- 
ment, is relied upon is to scrutinise the whole of 
the material before it, and then to decide whether 
there is sufficient evidence to prove the confession. 
A mere general statement to the effect that the 
prisoner had confessed, is too uncertain a founda- 
tion to sustain a finding against him and the Trial 
Court ought to ascertain as far as possible 
the very words spoken by an accused who is said 
to have confessed. There may however be cases in 
which the evidence gives the substance, though not 
the actual words of the statement made by the 
accused and if that evidence is reliable there is no 
inlo of law which precludes the Court from hold- 
ing, that the confession has been proved; 10 B.L.B. 
822, ife/. {ShadiLalfO.J.andF/orde, *7“.). NuR 
ALI V. THE Crown. 81 1.G. 530=5 Lah. 140= 

6 L. L. J. 208=25 Cr. L. J. 914= 

A.I.R. 1924 Lah. 498. 

— S. 24— Retracted confesBion— Admissibility. 

•^onfession duly recorded after tahing all prs- 

•eaofwM — Eeiractwn without su^ieni explanation 
-a* to how the accused came to make the confession, 
•does not make it inadmissible. 

Where an accused makes a confession after all 
me precautions necessary have been taken by the 
Itopsteate recording the confession, the mere fact 
that the confession has been retracted will not 
oiMe it inadmissible unless the accused gives any 
aufficient reason as to how he came to make the 
confession. 

A man of sound mind and full age, who makes 

!I«n language, must be 

bound by the language of the statement and by its 

?p n 1*^1? A.I.R. 1926 All. 627 

and Raw, /.). Raj 
Bahadur Sinqh o. Bmpbbob. 98 1.0. 106= 

3 O.W.N. 818=27 0P.L.J. 1258= 

. A. I. R. 1927 Oudh 17. 

—a. 24 -Betracted confesslon-ConYlction on. 

mW may be convicted 

Court thml^ that ^ ,%s.vojuntary and true. 

la nothing in law'toWenta Court from 

CMvloting a person upon a oolfession which has 

ieen subsequently retracted, provided that the 
^ort is convinced that the statement is voluntary 
^d true. If there be any thing from the barest sns- 

|Hon to positive epdenoe that the ooiifesaion has 
W obtoinad by threat, persuasion, etc., such 

of course to be disoarded. But 


looh^Bsion is made by a hewii who is 
idr^ a liagistrate lii an atmos^^ tiiwilAt!- 


EYIDENCE ACT (1872), 8. 24— Retraotod con- 
fession — Conviction on. 

ed by the influence of the police or by any o^et 
influence and there are no suspicious features about 
it there is no reason why the statement sho uld n ot 
be accepted. {Young and Sen, XJ .)• MT. KHUB^^ 

V. emperor. 120 I.C. 257=31 Cp.L.J. 26= 

1930 Cr.C. 45=A.I.R. 1930 AU. 29. 
Rule of Practice. 

It is a rule of practice not to rely on a retracted 
confession unless it is corroborated by some evi- 
dence to show that the confession is true. As a 
matter of law it cannot be laid down that a con- 
fession made and subsequently retracted by a pri- 
soner esnnot be accepted as evidence of his guilt 
without independent corroborative evidence, and a 
prisoner may be convicted on his own confession 
without any corroborative evidence and even when 
a confession has been retracted, if the jury believe 
that the confession contains a true account of the 
prisoner’s connexion with the crime. (Rankin, O.J, 
and C. C. Qhose, J.). EmperoB v. EutDB BUX. 

57 Cal. 488= A.I.R. 1930 Cal. 683. 

Retracted confession made voluntarily is suffi- 

dent to warrant conviction. 

A confession made voluntarily without any pres- 
sure having been brought to bear upon the accused , 
is sufficient to warrant the conviction of the aoous- 
ed even although such confession may subsequently 
be retracted. {Broadway and Agha Haidar, JJ.), 
RAHMAN V. Emperor. 119 I.C. 420= 

1930 Cr.C. 104=30 Cr.L.J. 1080= 

A.I.R. 1930 Lah. 83. 

■Where the confession was retracted but on the 
evidence there was no possible doubt as to the 
truth of the confession, 

Held, that the confession could be the basis of a 
conviction. {Waller and Cornish, JJ.). KUTTI- 
APPA CHETTY V. EMPEROR. 1929 M.W.N. 791. 

Detailed and voluntary confession subsequent 

retraction— Parts not found to betrue — Sufficient for 
conviction. 

Oonfession made by an adult man who under- 
stood what he was doing, though retracted, is 
sufficient for the conviction of the person making 
it, even although certain parts of it are not found 
to be true, provided that there was a detailed con- 
fession and it was made voluntarily and in spite cl 
the fact that he was explained the consequences of 
making it. {Stuart, C.J. and Raea,J). NAWAB u. 
Emperor. 118 I.C. 757=6 0 W-N. 545= 

80 Cr. L.J. 967=1929 Cr. 0. 220 = 

A.I.R. 1929 Oudh 881. 

Conviction may be based on retracted confession 

though it must be dealt with caution. 

A retracted extra judicial confession can in law 
be a sufficient basis to support a conviction. Though 
utmost caution must be used in dealing with re- 
tracted confessions, ^ere is no rule that they are 
not by themselves legal evidence sufficient to 
justify a conviction : A.I R. 1921 Sind 129, J’oB. 
{Rupchand and Barley, A.J.Os.), Sanw ALDAS v. 
Emperor. 1929 Cr. C. 682=A.1.R. 1929 Sind 253. 
— ^Accused retracting his confession — Oouxt 
believing it to be true and voluntarily made— 
Oonviotion on such retracted oonfession although 
uncorroborated by independent evidence is not 
illegal. {Zafar Mi and Coldstream, JJ), MAjhZ 
V. Emperor. i04 LC. 247=28 Or. It, J. 807= 

A.l.Ra927 ,Lah. 682. 
— rr—Conwetion based on that confession dlonq is no* 

. ij<i 

'' A baaed alone on a retfaoted confession 

of the aeonsed himsel! is not bad where the trial 
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EYIDENCE ACT (1872), S. 24— Retracted con* 

fession — Conviction on. 

Court is satisfied tliat the confession was made 
voluntarily and that the accused was under no 
inducement or threat at the time when he made 
the confession, that he was informed clearly that 
if he confessed he would not get a pardon and he 
stated that he quite understood all these circum- 
stances •, that he wished to make his statement 
voluntarily and that he had no idea that he would 
get a pardon. A. I. R. 1925 All. 627 (F. B )• 
A.I.R. 1926 Oudh 622 and A.I.R. 1927 Oudh 17. Foil. 
{Stuart, C.J. a7id Baza, J.) Mahipat SiNGH v. 
Emperor, 103 I.C. 800=1 L.C. 223= 

8 A. I. Cp. R. 416 = 28 Cr. L.J. 752= 

A.I.R. 1927 Ondb 597. 

Betracted confession may be used agavist per- 
son making it as well as against his co-accused— Be- 
tracted confession may form basis of conviction as 
against person making it, and no corroboration is 
Tiecessary — Weight tio be given to such confession de- 
pends upon cWcumstances. 

A retracted confession may be used as evidence, 
not only against the person making it, but as 
against persons tried jointly with the confessing 
accused for the same ofience. As against the per- 
son making it, a retracted confession may form 
the basis of a conviction, even without any corro- 
borative evidence. From the point of view of lega- 
lity alone the fact that a confession has been re- 
tracted is immaterial. The weight to be given to 
such confessions both as against the person 
making it and the persons being tried jointly with 
him is another question and must depend on the 
circumstances of each case. In deciding whether 
a retracted confession is to be admitted in evidence, 
it is doubtless necessary to examine, not only the 
statement made by the prisoner as to how he came 
to make the confession, but all the circumstances 
of the case. {Broadway and Addison, JJ.). PARTAP 
Singh v. Emperor. 93 I.C. 978= 

6 Lah. 415=7 L.L.J. 482=27 Cr.L.J. 514= 

A.I.R. 1925 Lah. 605. 

Legality of. 

It cannot be laid down as an absolute rule of 
law that a confession made and subsequently re- 
tracted by a prisoner cannot be accepted as evi- 
dence of his guilt without independent corrobora- 
tive evidence. The weight to be given to it must 
depend on the circumstances under which the con- 
fession was given and retracted including the 
reasons given for retracting. There is no statutory 
bar to a conviction on such evidence, but a con- 
fession must not be regarded in the same light as 
an admission in a civil Court. 

A retracted confession may be impugned on the 
ground it was not made voluntarily or was not 
true. (Pipon, J.C.). ilOTi Ram v. Empbror. 

75 I.O. 152 = 24 Cr.L.J. 904. 

Confession voluntary — Material particulars — 

Corroboration « not necessary. 

A retracted confession need not be supported in 
independent and material particulars. The one 
question which the Judge has to decide is whether 
the confession tendered in evidence before him has 
been voluntarily made and a conviction can be 
based on such confession. 23 Bom. 316; 29 All. 434 
and 21 Mad. 88, FolW, 10 Mad. 295 and 12 Mad. 123, 
Diss. from. (Kincaid, J.C. and Baymond, A.J.C.). 
MAHurov. Emperor. 81 I.C. 62= 

25 Cp. L.J. 574=16 fl.L.R. 67= 
A.I.R. 1921 Bind 129. 
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— S. 24— Retracted confession — Corrobopatlon. 

A confession, although refracted at the very- 

first possible moment, is sufBcient to warrant con- 
viction if corroborated by the production of articles- 
for which the accused can ofier no explanation,. 
(Broadway and Agha Baidar, JJ.). ARJAN SiNGH 
V. Emperor. 119 I.C. 325=30 P.L.R. 646= 

30 Cr.L.J. 1046=11 Lah. 106= 
A.I.R. 1930 Lah. 257. 

■ Absence of— Conviction cannot be based on 
such confession. 

The weight to be given to a retracted confession- 
must depend upon the circumstances under which/ 
the confession was originally made and the circum- 
stances under which it was attracted, including 
the reasons given by the prisoner for its retraction. 
Unless the confession is corroborated in material 
particulars by credible independent evidence, or- 
unless the character of the confession and the cir- 
cumstances under which it was taken indicate its 
truth it would be unsafe to rely on it. 

The accused was appointed approver in a case or 
murder. He made several confessional statements- 
implicating himself and the other accused in the 
murder. But at the Sessions trial he unreservedly 
retracted his previous statements as approver and' 
that he knew nothing of the murder and that ho- 
was tutored by the police into making those state- 
ments which were false. The conditional pardom 
granted to him was withdrawn and he was put on* 
his trial on the previous charge of murder. There 
was no evidence to corroborate his confession 
and further the various confessional statements- 
made by him were wanting in those natural details- 
which one would ordinarily expect in a. free and 
voluntary confession. The statements also contra- 
dicted one another on several important points. 

Held, that there was not sufficient evidence to- 
justify his conviction ; 81 Mad. 83; 13 C. P.L.R. 
107; 20 All. 183; 15 Bom. 452; 22 Cal. 50 r 
A.I.R. 1925 Cal. 587 and 53 I.C. 929, Bel. on. (Find- 
lay, J. C., andSubhedar, A.J.C.). SHEIKH SHAFI v*' 
Emperor. 124 I.C. 459 = 

• A.I.R. 1930 Nag. 259. 

There is no absolute rule that a retracted 

confession requires corroboration. If the Court is- 
satisfied that a confession was, in the first instance, 
voluntarily made, the fact that it has on second! 
thought, been retracted is of little significance. 
(Waller and Beilly, JJ.). LAKSHMAYYA v. EM- 
PEROR. 1930 M. W-R. 785,. 

Criminal P. C., S. IH— Corroboration is not 

necessary in every retracted confession. 

That a confession, having been retracted, cannot 
be acted upon without material corroboration, is- 
not an absolute rule. If the reasons given by an 
accused person for having made a confession, which- 
he subsequently withdraws, are, on the face of them? 
false, it is not apparent why that confession should' 
not be acted on, as it stands and without any fur- 
ther corroboration. (Waller and Cornish, ^^•)- 
Kesava Pili/AI V. Emperor. 1929 Cr. C. 485= 

30 M.L.W. 642=2 M. Cr. C. 298 = 
1929 M.W.N. 901= A.I.R. 1929 Mad. 837= 

57 M.L.J. 681. 

Jn the absence of corroboration in material 
particulars conviction is not safe. 

It is not illegal to base a conviction even on th^ 
retracted confession of an accused person: but in 
the absence of corroboration in material particnlars, 
it is not safe to convict on a confession, unless- 
from the peculiar ciroumstanoes in which it was> 
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ETIDENCE ACT (1872), 8. 24— Retracted con- 
fetsion — Corroboration- 

made and judging from the reasons, alleged or 
apparent, of the retraction, there remains a high 
degree of certainty that the confession, notwith- 
standing its having been resiled from, is genuine : 
30 V. R. 1914 Cr.. Fdl. {Bhide, J.). PALA SiNQH 
V. EmpebOB. 107 I. C. 614=29 Cr.L-J. 267— 
9 A.I.Cr-R. 527=A.I.R. 1928 Lah- 329. 

Where confessions do not stand uncorrobo- 
rated, and the accused are unable to explain away 
their confessions though retracted, the confessions 
alone are sufficient for conviction: A.T.R. 1926 
Oudh 622, Foil. {Stuart, C.J. and Rasa, J.). 
SiTAI V. EMPEBOB. . 114 I. C. 123= 

5 0. W. N. 968-30 Cr. I*. J. 228= 

12 A. I. Cr. R. 229. 
——Conviction based on a retracted confession 
which was voluntary and was sufficiently corrobo- 
rated is legal. (Fforde, J.). IQBAL KHAN v. 
Emperor. 103 I. C. 112=28 Cr. L. J. .656= 

A.l.R. 1927 Lah. 780. 

■ ■ -'Ko proper corroboration — Accused should be 
acquitted. 

Where the whole case rested on the confes- 
sion of the accused, which was retracted and 
there was no corroboration of the confession, but 
there were many suspicious circumstances about it. 
Held, that there was by itself no evidence suffi- 
cient to base a conviction. {Adami and Scroope, 
//.). KABU V, GWALEB. 101 1.0.479 = 

8 P. L. T. 555=8 A. I.Cr. R. 92= 
28 Cr. L. J. 447= A.l.R. 1927 Pat. 429. 

—8. 24— Retracted confession— Value of. 

' Confession of a co-accused, though subre- 
quently retracted is admissible in evidence against 
his co-accused : A. I. R. 1929 Oudh 167, FoU. 
{Agl\aEaidar, J.). SABDARA v. EmpbbOB. 

A. I. R. 1930 Lah. 667. 
- - — It is a rule of practice not to rely on a retracted 
confession unless it is corroborated by some evi- 
dence to show that the confession is true. But as 
a matter of law it cannot be laid down that a con- 
fession made and subsequently retracted by a pii- 
fioner cannot be accepted without independent cor- 
roborative evidence and a prisoner may be convict- 
ed on his own confession without any corroborative 
evidence. {Rankin, C. 3. and C. C. Ghose, J.). 
EmpbboB V. KUTUB Bux. 57 C. 488.= A.l.R. 1930 

mv 633. 

• The mere fact of the retraction of a confession 

18 not in itself sufficient to make it appear that it 

was unlawfully induced but will be a corroboration 

of the approver's statement. (Addison and Dalip 

o%ngn,JJ.). RAHMAT p. EMPEROR. 

L. J.5=30 Or. L. J. 49. 

Abused 8 confession retracted on first oppor- 
tunity— Confession duo probably to promise of 
pardon and not corroborated by independent evi- 
dence— No motive for oflenoe committed establish- 
ed by prosecution— Only evidence against accused 
being he was last seen in company of victim— Con- 
fession 18 inadmissible in evidence and accused 
oannot to connoted on the lemeining evidence, 
^a/or AU and Coldstream, JJ.). MAJHI v 
Eupebob. 104 1.0. 247= 28 Or. Lu J. 807= 
^ . .. . , A.l.R. 1927 Lah. 682. 

Befrac confe^ of vnll not necessarily 
Wdicaje invalidity or illegality but probative force 
depends on etreumsianees. ^ 

mere &ct that a confession is retracted will 

W*?^s®f“»ferencethat it was obtained hv im- 
inducement, threat or pjromise. Such a oon- 
^rArrived at from the evidence on 


EVIDENCE ACT (1872), S. 24— Scope. 

the record or from the surrounding circumstanTOs • 
and not npou sunniBO or conjeotura : A» I. R* 192&* 

Lah. 605. Foil. . 

The fact that a confession has been retracted is 
immaterial as regards the legality of the admission* 
of the confession as evidence against the person, 
who made it. But the weight to be attached to a. 
retracted confession depends upon the oiroum- 
stances of each particular case : A, I. R. 1925 Lah,. 
605, Foil. 

As regards the person making it a retracted con- 
fession may without corroboration form the basis- 
of a conviction and though corroboration may be 
necessary as regards co-accused, it is not necessary 
that this corroborative evidence should by itself b& 
sufficient to support a conviction : 30 P. R. Cr. 
1914 and 29 All. 434. Foil. {Abdul Raoof and Addi‘. 
son, JJ.). Mohab Singh v. Empebor. 

96 I. C. 647=27 P. L. R. 387 = 27 Cr. L. J. 983.. 

Retracted confession is effective against the- 

accused. 

When the accused in full possession of his facul- 
ties makes admissions of guilt to various persons,, 
they are not ineSective only because they are sub- 
sequently retracted : A. I. R. 1925 All. 627 (F. B.),. 
Rel.on. {Stuart, C.J. and Raza,J.). Emperor v. 
Mt. Raj Kati. 98 I. C. 250=1 Luck. 577= 

3 0. W. N. 813=27 Cr. L. J. 1806=^ 
29 0. 0. 396=7 A. I. Cr. R. 283= 
A.l.R. 1926 Oudh 622. 

No inflexible rule that it cannot be acted upon . 

-without corroboration though generaily it has very- 
little weight. 

It cannot be laid down as an inflexible rule that 
a confession made and subsequently retracted by a. 
prisoner oanuot be accepted as evidonoe of his guilt, 
without independent oonoborative evidence. The 
weight to be given to such a confession must de- 
pend on the ciroumstances under which the confes- 
sion was originally given and the oiroumstanoes 
under which it was retracted including the reasons 
given by the prisoner for its retraction. It is 
unsafe for a Court bo rely on and act on a confes- 
sion which has been retracted unless, after a con- 
sideration of the whole of the evidence in the case, 
the Court is in a position to come to the unhesitat- 
ing conclusion that the confession is true, that is 
to say, usually unless the confession is corroborat- 
ed by credible independent evidence. A retracted^ 
confession should carry practically no weight as- 
against a person other than its maker. 
and Pearson, JJ.). KING-EmPBROE v. BISESHWAB 

Dey. 71 I.c. 497 = = 26 C.W.N. 1010 = 

24 Cr. L.J. 14S=A.I.R. 1923 Cal. 217. 
Retracted confession carries little weight. 

Per Shah, J . — A retracted confession carries much, 
less weight than one which has been adhered to. 

Per Crump, J.—A. confession is after all an evi- 
dence in 80 far as it bears upon the crime into which- 
the Court is at the time enquiring and circumstan- 
ces corroborating the confession in material points- 
are themselves equally material. {Shah and: 
Crump, JJ.). GANGARAM v. EMPEROR. 

62 I.C. 545=22 Op.L.J. 629=22 Bom. L.R. 1274. 
— S. 24 — Scops. 

-^For rejecting confession positive proof of threat" 

etc., is not necessary. 

Per Mukerji, J.— The language of S. 24 will show 
that to reject a confession it is not necessary that- 
there should be positive proof to establish that the- 
oonfession has been obtained by use of threat, per- 
suatione, eto. Anything from a barest suspicion to 
positive evidence would be enough for a oonfessiom 
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evidence act (1872), S. 24— Scope. 

being discarded. The weight, therefore, that has to 
■be attached to a confession, in the view of the 
legislature, is small. A.I R. 1925 Cal. 587, Foil. 
{Mears^C.J., Mukerji and Banerji, JJ.). Raqha 
•f. Emperor. 89 I. C. 9J3= 

23 A.L.J. 821=26 Cr.L.J. 1431= 
6 L.R. A Cr. 161 = A-I.R. 1925 All. 627 (P.B.). 

Voluntary natureds test of admissihUity-Fac- 

-tors to determine— Mentality of accused— Sufficiency 
of inducement and its relation with confession as 
caxtse and effect — Proof of inducement is not neces- 
sary. 

The test of admissibility of a confession is its 
voluntary nature and not its falsity or truth. To 
determine the voluntary nature or otherwise of a 
confession, the mentality of the accused is to be 
judged rather than that of the person in authority. 
Not merely actual words but words accompanied 
by acts or conduct as well on the part of the person 
in authority which may beconstrued by the accused 
person, situated as he then is. as amounting to an 
inducement, threat or promise, will have to be 
taken into account. A perfectly innocent expres- 
■sion, coupled with acts or conduct on the part of 
^e person in authority, together with the surround- 
ing circumstances may amount to inducement 
threat or promise. In scrutinising a case from the 
point of view of S. 24 of the Evidence Act the 
Court will have to perform a three-fold function, 
(1) to determine the sufficiency of the inducement, 
threat or promise, (2) the mentality of the accused, 
And (3) whether the confession appears to have been 
caused in consequence of the inducement, threat or 
promise. The section does not require positive proof 
(as defined in S. 3 of the ActI of improper inducement 
to justify the rejection of the confession, the word 
“appears” indicating a lesser degree of probability 
than would be necessary if "proof” had been re- 
•quired. {Mukerji, J.). EMPEROR v. P.\NCHKARI 
DUTT. 86 I. C. 414 = 52 Cal. 67=29 C.W.N. 300= 

26 Cp. L. J. 782=A.I.R. 1925 Cal. 587. 
S. 24 will override S. 27 when they conflict. 

A statement though admissible under B- 27 
should be excluded if under S. 24 the accused at 
the time of making the statement was under the 
influenoe of the village Magistrate's promise to 
save him from punishment. {Spencer, Offg. C. J. 
.and Reilly, J.). SEMALAI GOUNDAN, In re. 

86 I.C. 664=26Cp. L.J. 840=21 M.L.W. 199 = 

A.I.R. 1925 Had. 574. 

Criminal P. C., 8. 337 — No analogy exists 

between approver's statement and confession of ac- 
■cused. 

Necessarily in every case where an accused is 
made an approver it must be ascertained whether he 
is willing to tell the truth or not. No analogy exists 
between the case of a confession obtained from an 
Accused person by any inducement and the case of 
•an approver. If it were so, practically all approvers’ 
evidence would be inadmissible. {Baker, J. C.). 
Ismail Panju v. King-Empebor. 88 I.C. 283= 
26 Cr. L. J. 1115 = A. I. R. 1925 Nag. 337. 

Conflict between — None exists. 

There is no conflict between S. 24 and S. 80 of the 
Act. Where the conditions specified in S. 80 are 
complied with it must he presumed that the docu- 
ment is genuine and Ihe confession duly taken hut 
nevertheless the Court is hound to treat it irrelevant 
if it should appear to the Court that the confession 
•was procured by inducement, threat or promise. A 
<k)urt cannot say except on evidence that a confes- 
sion ‘appears’ to it to have been oansed by induoe- 
.Auent, etc. Such a conclusion cannot be reached on 


EVIDENCE ACT (1872), 9. 24— -What is confes- 
sion. 


surmise or conjecture. (Das and Adami, JT) 
Emperor v. Dbwan Kahar. 72 I.C 961= 

4 P.L.T 186=24 Cr. L.J. 497= 

A.I.R. 1923 Pat. 13. 
— S. 24— Value of confession. 

The mere fact that there was a race for par- 
don does not detract from the value of the confes- 
sion. if ihat race for pardon does not appear to have 
been caused by an inducement or promise held out 
by one in authority. {Addison and Dalip Singh, JJ.) . 

Rahmat V. Emperor. 113 i.c. 65= 

11 Lah. L.J. 5=30 Cr. L.J. 49. 

A man of sound mind and full age, who 

makes a statement in ordinary simple language, 
must be bound by the language of the statement 
and by its ordinary plain meaning. If the state, 
ment is believed by the Court to be true, and if the 
Court is satisfied that there was nothing of the 
natuiv referred to in S. 24 of the Evidence Act, no 
improper conduct of any body but that the man of 
his own notion made a confession, and if that con- 
fession can legally be receivable in evidence and is 
corroborated, the plain simple meaning of the 
words used by him must have their full and proper 
significance! and the act spoken should be given 
its legal Consequence. {Mears.C.J., Mukerji and 
Banerji, JJ.). RaghA v. EMPEROR. 

89 I. C. 903=23 A.L.J. 821= 
26 Cr.L.J. 1431=6 L R.A Cr. 161= 
A.I.R. 1925 All. 627 (P.B.). 

' ■ ‘A. confession in its normal state, is an entire- 

ly suspicious article. A retracted confession is 
worse. The Court should not lose sight of the 
fact that assuming that a prisoner had been induced 
to confess he will not unlikely assure the Magis- 
trate that his confession was volunteer knowing 
that he will leave the Magistrate's presence in the 
custody of the police and remain in their custody 
for many days to come. (8B.H.O.R. 126, Ref.). The 
use to be made of a coufession is really a matttei of 
prudence rather than law. 19 Bom. 728, Foil. 
(Afears. C.J., Mukerji and Banerji, JJ.). RAGHA v. 
Emperor. 89 I.C. 903=23 A.L.J. 821= 

26 Cr. L.J. 1431=6 L. R. A. Cr. 161= 
A. I. R. 1925 All. 627(P.B.). 

—Stolen articles recovered from accusedand other 
named by him— Confession if rendered untrue hecausa 
accused minimised his share in offence. 

Where a person confessed he had taken part in 
a dacoity and named his associates and the Police 
recovered stolen articles from the house of the 
person making the confession and from the persons 
named by him. 

Held, that the confession was not rendered 
untrue merely beoaose the person making the 
statement minimised bis share in the dacoity. 
[Rasa and PuUan, JJ.). AUTAB v. EMPEROR. 

^ 7 O.W. M. 456, 


— S. 24 — What is confession. 

Definition. 

A confession is an admission made at any time 
by a person charged with a crime stating or sug- 
gesting the inference that he committed the crime, 
{Young and Sen, JJ.). MT. KHUBAN v. EmpbbOR. 
120 I. 0. 237=31 Cr. L. J. 26 = 1930 Cr. C. 45= 

A.I.R. 1930 All. 29. 


—Admissions by party in case in which charge 
B baseless and prosecution is carried only to harass 
larty are not voluntary and therefore not binding. 
Tek Chand and Agha HaidaTtJJ.). SBOY. OP STATE 
I. Q. T. SABIN & 00. 120 I.O. 615* 

A.I.R. 1930 Lah. 864. 
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BVIDEHCE ACT (1872), S- 24— What is confes- 
sion. 

. Oral conftssion— Accused not shown to know 
language in which questions put but in answer mak- 
ing signs— Conduct held did not amount to con/esinon. 

Where an accused, not shown to have understood 
English, is asked in broken English as to whether 
he was responsible for the act and he nods his head 
and salams in reply, the conduct does not _ amount 
to confession. It is impossible to determine what 
the accused understood to be the meaning of re- 
marks addressed to him as to his complicity in the 
crime and without being satisfied that the accused 
exactlv understood the meaning and the import 
of the 'question addressed to him. the si^s made by 
him, standing by themselves are meaningless. He 
might have completely misunderstood what was 
sought to be conveyed to him and have thus made 
the signs which were intended to be in answer to 
something which was entirely difierent from what 
his questioners were anxious to puthim and there- 
fore confession remains unproved and so is no con- 
fession. (Shadi Lai, C.J. and Agha Haidar, J.). 
EmpEBOB V. SOOPI. 120 I C. 539= 

1930 Cr.C. 100=31 Cr.L.J. 141 = 
31 P.L.R. 391 = A.1.R. 1930 Lab. 84. 

Confession after bemg warned — Accused is 
bound down by language of confession. 

When a man of sound mind and full age makes 
a confessional statement in ordinary simple lan- 
guage after he has been warned, he must be bound 
by the language of the statement and by its ordinary 
plain meaning : A.I.B, 1927 Ondh 17, Foil. {Easa 
and Nanavat^, JJ ). Hazabi v. EMPEBOR. 

7 O.W.N. S27==A.I.R. 1930 Oudh 353. 

- W here an accused charged under S. 380 was 

asked whether be had stolen the mare and he was 
arrested while riding it and the accused said “yes”: 
Held, that the answer did not amount to a confes- 
sion. {Teh Chanda J.). HASNiv. EmPEBOB. 

103 I.C. 847=28 Cr.L.J. 767= 
A.I.R. 1927 Lah. 650. 

- ‘Exculpatory slalsment made to Magistrate is 
not confession. 

The statement made by the accused to the 
Magistrate by way of confession but of self- 
^oulpatory nature is not really a confession. 
^evAould and B. B. Qhose, JJ.). KEBAMAT 
MOifpAIi u. EupbbOB. . 92 I.C. 439= 

42 C.L.J. 624=27 Cr.L.J. 263= 

, A.I.R. 1926 Cal. 320. 

^y statement by a person which would 
suggest an inference as to his g;uilt may he a con- 
fession ynthin 8. 24 of the Act. H it is found that 
a confession recorded under 8. 164 of the Cr. P. 0. 
was procured by a Polioe Officer by the offer of an 
inducement, it becomes inadmissible under 8. 24 
of the Evidence Act. 

Per Shah, J.—S. 24 will apply even if the person 
oonfessiBg was not a accused person at the time of 
wnfession. It is sufficient if he ultimately comes 
to be the accused person with reference to the 

. >8 said to have oon- 

fessed. Though a statement ol an approver may 
ho given in evidence against him under S. 839 (2) of 

o';?* operation 

of 8 . 24 18 altogether excluded, if it is shown that 

iMi^noe was proceeding from some autho- 
Jty, BimultaneouBly with the i legal . tender of par- 
don, whioh would invite the application of S. 24 
ot tte Bvidenoo Act, then the oonfeaaional part of 
■talent would be inadmissible by virtue of the 
wjfaon. gez^, SeaUm, A.OJ.-^ajfward, ^ J.) 

statement falling within a 889 (2) of 


EVIDENCE ACT (1872). 8. 25— Admissibility in> 
evidence. 


the Code excludes the operation of S. 24 of the- 
Evidence .Act. {Seaton, A.C.J., Shah and Hay- 
ward, /J'.),EiIPEFOR V. CUNNA. 59 I.C. 324=- 

22 Bom. L.R- 1247=22 Cr.L J. 68. 
— S. 24 — Miscellaneous. 

of admissibility of confession comes- 

when statement is jnade to police officer or while w 
police custody. 

The question whether or not a statement is to- 
be regarded as admissible as being a confession or 
not usually arises in the case of a statement made- 
to a police officer or in the case of statement made- 
to a man while in custody of the police.. 
{Rankin, C. J. and Buckland, J.). Ambar ALI p. 
Emperor. 1929 Cr C. 194=A I.R. 1929 Cal. 539.. 

Admissibility in evidence is a matter which 

to be decided after a full consideration of the evidence-- 
and the particular circumstances of each case. 

It is not possible for a Court to say that the- 
making of a confession appears to have been caused', 
by any inducement, threat or promise except upon, 
evidence before it. The inference may be suggest- 
ed by the confession itself or by the evidence of 
the prosecution or by the evidence adduced by the 
accused person or by the surrounding circume- 
tences which the Court is always bound to take 
into consideration, but the conclusion cannot be 
reached on surmise or conjecture. Whether or not 
a confession is admissible in evidence is a matter 
which is to be decided after a full consideration of 
the evidence and the particular circumstances of 
each case : A.I.B. 1923 Pat. 13, Appr . ; A.I.R. 1925 
Lah. 605, Ref. and A.I.R. 1925 Cal. 687, Diet. 
{Broadway and Coldstream, Jj.).Bj3TiKOO i jjm-- 
PEROB. 108 I C. 387=29 Gp.L.J. 385== 

A.I.R. 1928 Lah. 676... 








on ^osecufion. 

If it appears to the Court that there is reason to- 
suspect that the confession was obtained by induce- 
ment so as to bring it under the provisions of Sec- 
tion 24, the prosecution must show that the oon- 
fession was freely made. {Newhould and Suhra- 
wordy. JJ.). ashqtosh Dutt V. Emperor 

68 I.C. 413=26 C.W.N. 54=- 

-S. 2^AdmiB8lbUlty. 

“V. Confession to police may be used by the Court' 
to bring on record by evidence any material fact that 
may come to knowledge. 

Confession recorded in a police diary cannot be- 
need for anything other than to assist the presiding 
Judge in the enquiry or the trial or for the pur- 
pose of enabling the defence under certain niroiim- 
stances to oontiadiot the witnesses for the Crown 
It IB the duty of Judge to bring on record by evi’- 

may oome to His 
knowledge and It 18 for that purpose that hecau' 

A confession. (Boys and Igbal 

AhmadyJJ.). Kaban Singh u. Empbeob. “ 

106 I.C. 442=8 A.I. Cp. R. 426= 

8 L.R. A. Cp. 153=26 A.L.J. 92= 

29 Cr. L. J. 28= A.I.R. 1928 All 2 B > 

Admlsalbillty in evidence. 

Section 26 lays down that a confession made tn. 

police officer shall not be need as against a 
making it. It does not lay do^ Sat JnS* ! 
confession shall be inadmissible for * 

The confession to the poUoemay be^se^^r rtfl 

purposoof aniTing rooaolu.ron ■ 
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DECENNIAL DIGEST, 1921—1930. 


EVIDENCE ACT (1872), S. 25 — Confession before 
witness. 

the subsequent judicial confession should he 
believed or not. But it is unsafe to act upon a 
retracted confession. (Sco» Smith and Zafar Ali 
JJ.). GULAB V. THE CROWN. 75 l.C. 693=' 

6 L.L.J. 54 = 25 Cr. L J. 5 = A.I.R.1923 Lah. 315. 
— S. 25 — Confession before witness. 

Statement made otxce before a tcitness and re- 
peated before him and police is admissible. 

The incriminating statement by accused was made 
to witness in the absence of the police and subse- 
quently repeated before him and the police officer, 

Held, the confession is undoubtedly admissible 
but the weight to be given to it is a matter of 
consideration. {Broadway, /.). WADHAWA Singh 
V. The Crown. 76 I.C. 819 = 25 Cr. L.J. 259= 

A.I.R. 1923 Lah. 389. 
— S. 25— First information report. 

A confessional statement made to the Police 

immediately after a murder and which was record- 
ed in the first information Report is inadmissible in 
evidence. and Zafar Ali, JJ.). NUB j 

AIAHAMMAD V. EMPEBOR. 

90 I.C. 148 = 26 Cr. L.J. 1492. 
— R. 25— Incriminating statement. 

Iticriminating statement to police officer, 

■ though on face of it, self- exculpatory is inadmissible. 

An incriminating statement made to a police 
. officer cannot be proved against an accused person 

■ even where such statement is on the face of it self- 

• exculpatory. 6 Bom. 31, Foil. (Crump, J,). 

Emperor v. anandbao Gangabam. 

89 I.C. 1046=27 Bora. L.R. 1034=49 Boro. 642= 

26 Cr. L.J. 1478=A.I.R. 1925 Bom. 529. 

Crimhial P. C., S. 161 — Inquiry under S. 161 

'Criminal P. C. — Incriminating statement by accused 
is inadmissible. 

Any incriminating statement made by an accused 
; person at an inquiry held under S. 161, Cr. P. C., 

- would be excluded at the trial under 8. 25 of the 
Evidence Act, as having been made to a Police 
Officer, and as such of no material use at the trial. 

• (Rupchand Bilaram, A.J. C.). UmEB Duraz 

MONSHi 0. Emperor. 86 I. C. 410= 

26 Cr. L.J. 778 = 19 8.L.R. 142= 
A.I.R. 1925 Sind 237. 


— S. 29 — Object of. 

Object is to prevent the abuse of powers by 

Police. 

The object of S. 26 is to prevent the abuse of their 
- powers by the police in extorting confessions from 
persons in their custody Per Marten, C.J. (Marten, 
C.J., Shah, Fawcett, Kemp and Mirza, JJ.}. NANOO 
Sheikh r. Emperor. 99 I.C. 330=51 Bom. 78= 

28 Bom. L.R. 1196=28 Cr. L.J. 122= 
7 A.I. Cr. R. 249 = A.I.R. 1927 Bom. 4 (F.B). 
— 8. 25 — ‘ Police officer.’ 

-^O^icer exercising powers of police is Police offi- 
cer {Per Shah, J., Kemp, J., contra). 

The Police officer within the meaning of S. 25 is 
an officer who exercises the powers of the police 
conferred upon him by law, whether he is called a 
Police officer or he is called by any other name and 
exercises other functions also under other pro- 
visions of law. (Marten, G. J-, Shah, Fawcett, Kemp 
■ and Mirza, JJ.). NANOO SHEIKH v, EMPEROR. 
99 I.C. 330=51 Bom. 78=28 Bora. L.R. 1196= 
28 Cr. L.J. 122=7 A.I. Cr. R. 249= 
A.I.R. 1927 Bora. 4. (F B.). 
“Police officer” in S. 25 is under than in 

Police Act {im)',i:.i. .. . o o. . 

Primarily the ir n “Police Officer in S. 25 of 
‘■the Evidence Act means the same as it does in the 


EVIDENCE ACT (1872), S. 25— Police officer. 

Police Act but it can be extended beyond the 
definition in S. 1 of the Police Act to cover only 
those persons who, like Police Officers, coming 
within that definition, are so much more interested 
in obtaining convictions than any member of the 
community is, that they might possibly resort to 
improper means for doing so. {Hallifax and 
Mitchell, A. J. Cs ). EMPEROR v. AKAIA. 

1011 C. 599=23 N.L.R. 23=28 Cr. L J. 471= 
8 A.I. Cr. R. 66=A.I.R. 1927 Nag. 222. 

Whether includes person invested vnth police 

powers — Confession made to such person — Admissi- 
bility. 

Where a confession was made to an Assistant 
Superintendent of the Pokkoku Hill Tracts who 
exercised the powers of Additional District Magis- 
trate and who was also an Assistant Commandant 
of Military Police. 

Held, that the confession was made to a police 
officer and wag therefore inadmissible in evidence. 
{Carr and Brown, JJ.). JA9 BAHADUR Thapa v. 
EMPEROR. 8R. 52. 

Excise O^er is not police officer and admis- 
sion t& him is admissible. — Burma Excise Act (5 of 
1917), Ss. 53, 54, 65, 56. 

Although under Burma Excise Act 5 of 1917 an 
Excise Officer has power of arrest, search and 
granting bail he is not a police officer and an ad- 
mission made to him is admissible in evidence: 
(1907*9) U.B.R. 1. Held, no longer good law, 
{Baguley J.). Maunqsan Myin v. Emperor. 

121 1. C. 715=7 Rang. 771 = 31 Cr.L.J. 303 

A. I. R. 1930 Rang. 49. 

Abkari officer exercising powers of Police is a 

Police officer within S. 26. 

An Abkari officer, who, in the conduct of investi- 
gation of an offence punishable under the Bombay 
Abkari Act, exercises the powers conferred by the 
Code of Criminal Procedure, 1896, upon an officer 
in charge of the Police station for the investigation 
of a cognizable offence, is a Police officer within 
the meaning of S. 25 and therefore a confession 
made to him is inadmissible. 28 Bom. L. B. 674, 
Overruled ; 46 Cal. 411, Dist.\ 1 Cal. 207, Bel. on. 
{Marten, C.J., Shah. Fawcett, Kemp and Mirza. JJ.). 
Namoo Sheikh «, Emperor. 99 I.C. 330= 

51 Bom. 76=28 Bora.L R. 1196=28 Cr.L.J. 122= 
7 A.I.Cr.R. 249=A.I.R. 1927 Bom. 4 (F.B.). 

An Excise Officer is not a Police Officer 

within S. 25 of the Evidence Act. 46 Cal. 411, Foil. 
{Suhrawardy and Mitter, JJ.). HarbhajAN SAD 
V. Emperor. 102 1.C. 547=54 Cal. 601= 

31 C.W.N. 667=28 Cr.L.J. 379=8 A.I.Cr.R. 114= 

A.I.R. 1927 Cal. 527. 
Excise officer is not a police officer— Con- 
fession made to him is good evidence. 

An excise officer is not a police officer within the 
meaning of the Evidence Aot and hence a confes- 
sion of guilt made to him is good evidence against 
the accused. 46 Gal. 411 and A.I.R. 1925 Sind 70, 
Foil. {Kincaid, J.C. and Barley, A.J.C.). EMPEROR 
V. BUDHO. 99 I.C. 594=7 A.I. Cr.R. 290= 

28 Cr.L.J. 162=A.I.R. 1927 Sind 112. 
Statement made to excise officer is admis- 
sible as ho is not a police officer. 46 Gal. 411, Foil. 
(Macleod, C.J. and Crump, J.). RAPHAEL PERSIA 
V. Emperor. 97 I.C. 665=28 Bom.L.R. 674= 
27 Cr.L.J. 1145=A.I.R. 1926 Bom. 517. 

Excise officers are not police officers within 

the section. 46 Oal. 411, Foil. (Kennedy and Rup- 
chand Bilaram, A. J .Cs.). TiLLIBAI v. EMPEROR. 

92 1. C. 161 = 18 S. L. R. 76=25 Cr. L.J. 1223= 

A.I.R. 1925 Sind 70. 
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Excise Peon is folice officer and confession 

made to him is inadmissible. . j i. • 

An excise peon having the power to detam, 
•search, seize and arrest any person whom he be- 
lieves to be guilty of any offence under Opium Act 
•of Bombay Abkari Act has powers which are very 
■similar to those exercised by a police officer. Any 
-confession made to him is therefore inadmissible 
'.under the provisions of S. 25. A. I. R. 1927 Bom. 
4 (F.B.), Appl. {Mirza and Baker, JJ.). EaiPBROR 
4). DINSHAW KUR9HETJI. 117 I. C. 331 = 

31 Bom. L. R. 49=30 Cr. L. J. 783= 

A. I. R. 1929 Bom. 70. 
Patel in Berar is Police Officer. 

A Patel in Berar is a Police Officer, and the fact 
•that powers are conferred upon him by rules made 
under the Berar Patels and Patwaris Law, 1900 
makes no difference. Consequently the confession 
made by an accused to a Patel is inadmissible. 
{Baker, J. C.). MT. IIECHI v. KING EMPEROR. 
3BI.C. 32=26 Cr. L.J. 1088=A.I.R. 1925 Nag. 340. 

■ Police Patel in Berar is not Police Officer. 

A Police Patel in Berar cannot be regarded 
-as a Police Officer for the purposes of S. 24 : 
A. I. B. 1925 Nag. 340, Diss. from. {Hallifax and 
MUchel, A. J. Cs.). Emperor v. Aeaia. 

101 1.c. 599=23 N.L.R. 23=28 Gr.L.J. 471= 
8 A. I. Cr. R. 66=A.I.R. 1927 Nag. 222. 
Eottoar in C. P, is not a police officer. 

The widest and most comprehensive extension 
•of the term “police offioei” cannot make it in- 
•elude a Kotwar iu the Central Provinces. He is 
popularly regarded as a subordinate police officer 
and even that idea arises mainly from the fact 
that it is his duty to make, or rather to carry, fre- 
•quent reports to the police. But the making of 
seports to a department of the Governmeut does 
not constitute a person who makes them, a mem* 
'ber of that department even in the popular sense 
-and therefore a confession made before him is 
^admissible in evidence. 17 B. 485; 26 Cal. 569 and 
1 Cal. 207, Cons. {Baker, J.C. and Hallifax, A.J.C.). 
SUKHWARI OBAMABIN V. EHPBBOB. 

76 I.O. 291=25 Cp. L.J. 147= A.I.R. 1924 Nag. 29. 
■ Constabulary— Frontier constabulary is a 

jpolice officer. 

For the purpose of Ss. 25 and 26 of the Evidence 
Act a member of the Frontier Constabulary is a 
-police officer and confession made to him while the 
Acoosed was in his custody and not in the presence 
MApBtrato is inadmissible. The term Police 
■officer in this respect must be construed not in any 
-strict technical sense but according to its most 
•comprehensive and popular meaning. The mere fact 
that the powers of the police officers have not been 
^toally conferred on certain members of the Iron- 
tier constabulary does not make them any the less 

Tolioeoffioers. (Pipo»,/.C.). Khwaja Hassanv 
Emperor. 71 I.C. 360 = 24 Cp. L.J. 136‘. 

-Vsllage Headman ssnot a Police officer" 

dnough invested with power of arrest. 

The mere bestowal on a village Headman of some 
powers of arrest as are given to a police officer 
does not make him a police officer anymore than 
It makes a Magistrate a police officer. A confession 
-therefore, made to him is not inadmissible in evi- 
dence, but the weight to be attached to such confes- 
sion will depend on the oironmstanoes of the ease 
snd the part he has taken in the elucidation of the 
1 L.B. R. 65, Affirmed. (Young, Offg. C.J 
tHeatdand May Owig^ JJ.). Nga Myin v. Empbbob 
•4 t ;>i8i I.C. 810=2 'Rang. 31=3Bap. L J 11= 

m¥mc*:hX 92r=A.I.B. 1921 (RB.! 
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EYIDENCE ACT (1872), S. 23— Statement and 

confession. 

— S. 25— Police officep acting as Magistrate. 

Police Officer acting also as Magistrate— Con- 
fession to him is illegal. 

An Assistant Superintendent having all the 
powers of a District Superintendent of Police can- 
not cease to be a police officer simply because he is 
also a Magistrate and is acting in that capacity and 
therefore confession made to him is inadmissible 
in evidence: 7 Bur. L.R. 100 and 1 Cal. 207, Rel. 
on. (CarrandBrown, JJ.). JAS BAHADGBTHAPA 
V. Emperor. 8 Rang. 52=1930 Cr. C. 705= 

A. I. R. 1930 Rang. 227. 
— S. 25— Presence of police officer. 

Confession made to person asked by police offi- 
cer to take confession — Police officer in Tiear proxi- 
mity — Confession comes under S. 25. 

A confession made to another person in the pre- 
sence of a police officer, who has asked or instruct- 
ed that other person to take the confession in such 
a way as to be his agent where the confession takes 
place under such circumstances that the police 
officer is in such proximity as to make his presence 
likely to affect the mind of the confessing persou, 
is iu substance a confession to a police officer. 
{Walsh and PuJlan,JJ.). EMPEROR v. Mt. Har 
PIABI. 97 I C. 44=49 All. 87 = 

27 Cr. L. J. 1068=24 A.L.J. 958= 
7 L.R.A. Cr. 156=A.I.R. 1926 All. 737. 
— S. 23— Repetition to Magistrate. 

Confession made to police officer — Accused 

merely repeating before Magistrate the faot and 
contents of the previous confession— Statement to 
Magistrate is inadmissible in evidence. {Crump, 

J.). Emperor v. Anandbao GAngabam. 

89 I.C. 1046=27 Bom. L.R. 1034=49 Bom. 642= 
26 Cr. L.J. 14?8=A. I. R. 1925 Bom. 529. 
— S. 23— Statement and oonfeiaion. 

■ ■ Every statement is re-confession. 

Every statement made by any accused person to 
a Police Officer is not a oonfessioo and is not ipso 
facto excluded from being received in evidence. 
Where the prosecution do not rely upon the state- 
ments of the accused either as true or as containing 
any inoriminaiing oiroumstanoes to prove their 
guilt or for the purpose of avoiding their obligation 
of proving one of the ingredients of the offence with 
which the accused are charged hut the statements 
are relied on as false and not as confessions they 
are admissible. 6 Bom.L.R. 812, Bel. on. {Kennedy. 
^C.and Rupchand BUaram, A.J.C.). ADHO «. 
Emperor. 86 I.O. 961=19 S.L.R. 6= 

26 Cr L.J. 897= A.I.R. 1928 Sind 257. 

-Question whether statement is confession should 
be decided on merits of each case. 

Each case must be decided as it arises with 
reference to the question whether a partioulat 
statement positive or negative, verbal or expressed 
by conduct, IS or is not a confession. (ilttocAowd 
B%laTam^ AiJ.C.). UMEB DnBlZ MUNSHI Ve 
Emperor. 86 I.O. 410=19 B.L.R. 142= 

26 Cr.L.J. 778=A.I.R. 1925 Sind 287. 

Statement by accused to Police that co-accused 
gave him ammunition bundle is inodmissidte. 

A distmction most be made between statementg 
80 li'e*oulpatory, and statements, which 
although intended to be made in self-exoulpation 
and not as a confession, nevertheless contain an 
admission of inoriminating oiroumstanoes. on 
which the prosecution relies. 

It is for the Court to decide, according to thn- 
pa^Jioular oiroumstanoes of eaoh case, whether a 
rtfctement- oi an aoaated ambanta to a contesBloia 
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BYIDENCE ACT (1872), B. 25— Statement and 
confession. 

or not. Where an accused stated to the police that 
he got the ammunition bundle from the co*accus- 
ed held, that the mere fact that the accused in 
making this statement may have intended it to 
be self-exculpatory is insufficient to take it out of 
the section. The statement in efiect amounts to 
an admission that the accused associated with the 
other accused and is therefore not admissible. 
{Fawcett, J.). Emperor v. Haji Sher Mahomed. 
75 I.C. 70=46 Bom. 961 = 25 Bom. L R. 214= 
24 Cr. L. J. 870=A.I.R. 1923 Bom. 65 


Explanatory statement of the circumstances is 

not a confession. 

Where the Sub-Inspector of Police deposed to 
the efiect that the accused came with cattle and 
made a statement to him that they were present 
in the fight. 

Held, that the statement of the accused does 
not amount to a confession in as much as it was 
only an explanatory statement of the circum- 
Btances under which cattle had been seized and 
was not an admission of guilt but rather in the 
nature of complaint against the victim of the 
fight to the efiect that he had illegally attempted to 
interfere with the arrest of the cattle. {Le Rossig- 
nol and Zafar Alt, JJ.). Jalal v. Empebor. 
81 I.C. 347=25 Cr.L.J. 811=A.I.R. 1923 Lah. 232. 

Statement not amounting to a confession is 

admissible against accused. 

A statement made by an accused to a police officer 
if it does not amount to a confession may neverthe- 
less be used against him and more particularly if 
the statement made turns out to be false in the 
light of the other evidence in the case. {Ryves, J.). 
RAMHiT V. Empebor. 63 I.C. 849= 

20 A.L.J. 178 = 23 Cr. L J. 193= 

A.I.R. 1922 All. 24. 


Statement containing confession— Portions not 

confession are also admissible. 

Where in a murder case, the first information was 
lodged by the accused himself, and the accused 
had stated therein that he had committed the 
murder, 

Held, that the preliminary portions of the first 
information giving a history or narrative of events 
preceding the night of occurrence were admissible 
as statements or admissions not being confessions. 

Though when portions of a statement are admit- 
ted the persons affected thereby may demand that 
the statement should be admitted and considered 
in its entirety, yet the principle that portions of a 
statement or confession may be admitted and others 
excluded is recognised in the Evidence Act itself, 
e.g., S. 27. 10 B. L. R. App. 2; 15 Cal. 589; 
41 Cal. 601 and 37 Cal. 467. Ref. {Teunon and 
Ohose JJ.). Empebor v. Lalit Mohan. 

62 I.C. 578=25 C.W N. 788 = 
22 Cr. L.J. 562= A.I.R. 1921 Cal. 111. 

— S. 25— Village Magistrate. 

Ccnfcssiov recorded by Village Magistrate even 
after investigation has begun is admissible. 

Rule 195 is not a rule of law, but merely a rule 
£or the guidance of Village Magistrates and there* 
fore, a confession recorded by a Village Magistrate 
after the police investigation has begun is admis- 
sible apart from the fact whether the Magistrate 
knew that the investigation had begun. {Ram^m, 

and Jackson, JJ ). KUPPATHAN v. KING EMPE- 
aMja.Kson, oo., ^ ^ 667=1927 M.W.N. 824= 

28 Cr. C.J. 955 = 9 A. I. Cr. R. 148— 
A.I.R. 1927 Mad. 974=63 M.L.J. 789. 


Evidence act (1872), S. 26— Magistrate. 

—8. 25— Miscellaneous. 

House searched — Possession of house being in 

question — Fact of accused's having put his signature 
on recovery list is inadmissible. 

Where a house was searched and the accused putr 
his signature on the recovery list, 

Held, that the fact of the accused putting bin 
signature on the recovery list is not admissible in 
evidence against him in a case in which the posses- 
sion of the house was in question because it would- 
be an incriminating statement of the nature of a 
confession to a police officer and could not be 
proved bv reason of the prohibition contained in 
S. 25. {Campbell, J.). BeBARI LAL v. EMPEBOB. 

100 I.C. 707 = 8 Lah. 326=28 P.L.R. 119 = 
28 Cr. L.J. 323=7 A. I. Cr. R.291=- 

A.I.R. 1927 Lab. 343 

* 

—8. 26— ‘Custody of police.’ 

Actual arrest and detention is not necessary. 

There are found several cases in which police 
officers have, after detaining a person accused of an- 
offence, put forward the plea that the latter was 
not in custody, because he had not yet been for- 
mally arrested. The object of this seems to be 
either to avoid the operation of S. 26 or to shorten 
the period of time between the arrest and the con- 
fession subsequently made to a Magistrate or to 
postpone the necessity for applying for a remand 
order. The idea of "free detention” is altogether 
mistaken and sometimes even hypocritical. It is 
an infringement of the spirit, while appearing to 
conform to the strict letter of the law. As soon as 
an accused or suspected person comes into the 
hands of a polic*' officer he is in the absence of 
clear and unmistakable evidence to the contrary, 
no longer at liberty and is therefore in custody 
within the meaning of Rs. 26 and 27. {May Owng, 
/.). Madng LAY V. Empebor. 77 1.0.429= 

I Rang. 609=25 Cr. L.J. 381 = 
A I R. 1924 Rang. 173. 

Person is not in police ‘ custody ’ merely he- 

cause he has been invited to explain certain circum- 
stances, unless he has been arrested or is under police 

supervision. _ . t. i- » 

The meaning of words “in custody of the Police' 
should not be extended by implication to cases 
beyond what is absolutely necessary, i.e., where 
the man is really under arrest or in strict super- 
vision and is merely allowed to go out for a few 
moments. But where the case is not so and the ac- 
cused is not arrested or under supervision, he mere- 
ly being invited to explain certain circumstances, 
he should not be deemed to be in Police custody. 
It, however, by no means follows, that because the- 
statement is admissible, therefore, it should not be- 
considered with considerable care to see how far re- 
liance should bo placed on such extra-judicial con- 
fession. The weight to be given to it depends very 
much on the circumstances of the case, whether 
suspicion attached to the accused at the time, whe- 
ther accused was intelligent or ignorant of the pos- 
sible result of the confession, and the like. {Kennedy, 
J. C. and Kemp, A.J.C.). EMPEROR v. MAHOMED- 
Bvx. 85 I C. 833=26 Cr. L.J. 609= 

16 S.L.R. 743= A.I.R. 1921 Sind 145. 

— S. 26— Magistrate. 

Juged' instruction' is a Magistrate — General 
Clauses Act, Cl. 31. 

'Juge d’ instruction’ is a Magistrate and so sta^ 
ments made in his immediate presence are admis- 
sible in evidence. The term Magistrate is not res- 
tricted to the Magistrates exercising iunsdiotiom 
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EVIDENCE ACT (1872), S. 28 — Magistrate, 
under Cr. P. Code: 22 Bom. 2 ^ 5 , lUl. mAWalUr 

EMPEBOB. ^ ^ 645=1929 M.W.N. 383 = 

2 M.Cr.C. 150=31 Cr. L.J. 223— 
A.I.R. 1929 Mad. 487 = 56 M.L.J. 628. 

The word “Magistrate" in S. 26 of the Evi- 
dence Act includes Magistrates in Native St^es. 
22 Bom. 236, Foil. {Hallifax and ifacnair, A./.Gs J. 
GOVINDA V. EiTPRROR. 69 I.C. 267- 

17 HX.R. 113=A.I.R. 1921 Nag. 39. 

— 8. 26 — Oral and written confession. 

s. 26 as it stands makes uo distinction be- 
tween an oral and written confession but embodies a 
substantive rule of law. {J oi Lai and Cufrie. J J .). 
JOG RAi V. Emperor. A.I.R. 1930 Lah. 534. 

— 8. 26 — Oral confession to Magistrate. 

— — 

A confession or an incriminatiog statement made 
in the presence of a Magistrate by an accused per- 
son while in police custody who is not produced 
before the Magistrate with a view to record his 
confession can be proved by oral testimony of the 
Magistrate when it has not been reduced to writing. 
In absence of any provision of law making it obli- 
gatory on the part of a Magistrate to record a con- 
fession it is not a matter required by law to be re- 
duced to the form of a document. [Jai Lai and 
Currie, JJ.). JoQ RAi v. Emperor. 

A. 1. R. 1930 Lah. 534. 

26— ‘Police officer’ and ‘ Magistrate.’ 

The words “Police officer” and “Magis- 
trate" in S. 26 of the Evidence Act include the 
police officers and Magistrates o! Native States. 
22 Bom. 235i Foil, but doubted. {Crump, J.). 
EMFBBOB V. ANAND RAO GANGABAM. 

89 I.C. 1046= 27 Bom. L.R. 1034= 
49 Bom. 642=26 Cr. L. J. 1478= 
A. 1. R. 1925 Bom. 529. 

“B. 26— Presence of police. 

' Statement made in presence of police officer « 
not admissible, 

A statement made in the presence of a Sub-Ins- 
peotor and a constable who had the accused under 
uiest at the time and not recorded by Magistrate 
under 8. 164, Or. P. Code, is not admissible in 
evidence. {Mears, C,J. and Bennet, J.). Nathu v, 
ElfPBBOB. 118 I.C. 46=1929 Cr. G. 408= 

10 L. R. A. Cr. 141=30 Cr. L. J. 867= 
12 A.LQr.R. 323=A.I.R. 1929 All. 835. 
Incriminating admissions of acetssed before 
police officers are inadmissible in evidence, 
Inoriminating admissions of an accused, under 
admitted circumstanceb that he took the whole of 
the investigating staff of the police officers round 
the scene of offence and admitted before them bjp 
own guilt, are inadmissible in evidence under 
8. 26, {Subltedar, A.J.O,), 8hamlaij v. Empbbob. 

120 1.O. 210=31 Or. L.. J. 1S= 
13 A. I. Cr. B. 157=1929 Cr. 0. 673= 

A.I.R. 1929 Nag. 350. 

. 26— Scope. 

— — S. 26 Mes not make odmiuton dependent upon 
hnoaledge of accused as to identity of Magistrate. 

■8. 26 does not make the ad^ssibility of the 
oonfession dependent upon the knowledge of the 
•oopaed as to the identity of the Magistrate, the 
consideration being the pxesenoe of the 
Mk^strate and the making of the confession in his 
gpoeffoe. (/aiiLolond Curne, JJ.). JoG BAlu. 

»MPBB<»i - A.I.R. 1930 Lah. 634. 

D. D. VOL in— 25 & 26, 


EVIDENCE ACT (1872), S. 27 — Accused. 

— S. 26— Statements to police. 

Statements to police of incriminating nature 

are inadmissible. 

Statements of accused while in custody of the 
police officer, and of his having pointed out the 
places where he committed the offence, are not ad- 
missible as being of an incriminating nature. {Uew 
bould and B. B. Ghose. JJ.). KebAMAT MoNDAL 
V. Empebor. 92 I.C. 439=42 C.L.J. 524= 

27 Cr. L. J. 263 = A.I.R. 1926 Cal. 320. 

— S. 26— To foreign administrator. 

Confession while in police custody made before 

Portuguese Administrator is inadmissible. 

Administrator in Portuguese territories is not a 
Itlagistrate and therefore confession made by an 
accused before him while in Police custody is not 
admissible. {ilacUod, C.J. and Fawcett, J.). 
Empebor v. Mahabli Rama Sail. 

87 I.C. 520 = 26 Bom. L.R. 706= 
26 Cr. L.J. 984=A.I.R. 1924 Bom. 480. 

— S. 26— To Magistrate. 

Confession to Magistrate while in police cus- 
tody is not inadmissible. 

If a confession is made to ^lagistrate, while the 
accused is in police enstody, such confession is not 
inadmissible, as it is one in the immediate presence 
of a Magistrate, within $. 26. {Mariineau and 
Zafar AH, JJ.). NAZIB SiNGH V. EMPEBOB. 

91 I.C. 806=7 L.L.J. 428=28 P.L.R. 767= 
27 Cr. L.J. 134=A.I.R. 1925 Lah. SS7. 

— 8. 28 — To Postal officer. 

Confession made by accused not to Magistrate 

but Supenntendent of Post Offices is not admissible. ' 
Confession made by an accused not to a Magis- 
trate but to the Superintendent of Post Offices, at; 
his house, where he was taken temporarily by the 
police and was again removed back to police look- 
up, is inadmissible in evidence ; 20 Bom. 165, Foil, 
(Shodi Lai, C.J. and Agha Haider, J.). EMPEROR' 
V. BHEO RAM. 108 I.C. 398=10 L.L.J. 174= 

29 Cr. L.J. 386=10 A.I. Cr. R. 115= 

A.I.R. 1928 Lah. 282. 
— S. 26 — Voluntary statement. 

Coroners Act, S, 20— Voluntary statement by 

accused in inguest proceedings « admissible o^ain^f 
the accused on his trial. 

There is no provision of law which renders ^ 
statement made voluntarily by an accused, a sus- 
pect,^ in inquest proceedings before a Coroner in- 
admissible against the accused on his trial for the 
offence: A.I.R. 1926 Bom. 144, List.; A.I.R. 1926 
Bom. 151, Bef. {Shah, J.). EMPEBOR v. AZIMKHAN 
Zainkhan. 110 I.C. 107= 

SO Bom. L.R. 84=10 A.I. Cr. R. 419= 
29 Cr. L.J. 651=A.I.R. 1928 Bom. 52,. 
27. 

Aooused. 

Co-aoensed. 

Conviotlon on. 

DiscoYery. 

DliooYory of IrreloTant (aet. 

Dnty of Coart. 

Interpretation. 

Preienee of police. 

Scope. 

Several aoensed. 

Statement. 

What oan be proved. 

27 — AceuBed. 


--Pjrson not oeeused at the time of mdkma sfofa- 

mmt — Stetoment not odmissiblB, ewte- 


387 


DECENNIAL DIGEST. 1921—1930. 


388 


EVIDENCE ACT (1872), S. 27— Co-accused. 

In order to bring the statement within 8. 27 
the person making it must not only be in the 
custody of the police but the statement must be 
of a person who was then an accused ; 6 All. 509 
(F.B.), Rel. on. (Adami and Wort. JJ.). Deo- 
NANDAN DUSADH V. EMPEROR. Ill I. C. 118= 

7 Pat 411=9 P. L. T. 533= 
10 A. I. Cr. R. 466=29 Cp. L. J. 790 = 

A. I. R. 1928 Pat. 491. 

— S. 27— Co accused. 

Statement by one accused is not admissible as 

against co-accused. 

A statement made by an accused to a police 
officer is inadmissible in evidence against a co- 
accused. Emperors. Kanqul Mali, 41 Cal. GOl, Foil. 
(Buves, J".)- Ramhit v. Emperor. 65 I.C. 849 = 

20 A. L J. 178=23 Cr. L. J. 193= 

A.I.R. 1922 All. 24. 


— S. 27 — Conviction on. 

Person convicted on mere evidence that he 

pointed out places from tchich portions of stolen pro- 
perly were recovered — Legality. 

The only evidence on which a person’s convic- 
tion was based was that he pointed out three places 
from which portions of the stolen property were 
recovered. Person’s father and brother were also 
suspected and eventually discharged. 

Held, that as his relations were also concerned 
in the crime, it was possible for the person to have 
knowledge of the places without himself being 
guilty of any offence and so the recoveries alone 
were not sufficient to justify the conviction : 
18 P. R. 1917, Cr. List. (Bhide, J.). SOHAN SiNQH 
V EMPEROR. 11 L. L. J. 439=1930 Cr.C. 107= 

A.I.R. 1930 Lah. 91. 

Offence under Ss. 457 and 380, Penal Code — 

Tank indicated by statement of accused— Vessels re- 
covered from the tank not within sole control of ac- 
cused— Evidence is insufficient for conviction of 


accused. 

Where an accused arrested on the charges under 
Ss. 457 and 380, makes a statement indicating a 
tank from which vessels, corresponding to the 
description of articles stolen, are recovered, but 
where the tank is not the particular property, or 
within the sole control of the accused, but acces- 
sible to the public in general and it is doubtful 
whether the accused or some other person con- 
cealed the stolen articles, such evidence of itself 
is not sufficient for a conviction : 17 All. 576, Bel. 
on; 16 C. W. N. 238; 1 P. R. 1917 Cr. and A.I.R. 
1923 Lah. 835, Bef. {Curgenven, J.). PUBLIC 

Prosecutor v. Pakkiriswami. . ^ 

30 M. L. W. 791 = 1929 M.W.N. 785= 
2 M. Cr. C. 307 = 1929 Cr. C. 614= 
A I R. 1929 Mad. 846=87 M. L. J. 548. 

Weapon forbidden under Arms Act ^s- 

covered by reason of information from accused-Hxs 

conviction is valid. . * 

Where an article, the possession of which is for- 
bidden by the Indian Arms Act. has been discover- 
ed by reason of information given by an accused 
uerson his conviction based upon that evidence is 
valid ■ 72 P.L.R. 1916, {Fforde, 

SINGH .. EMPEBOB. ^ ^ ^ ^ = 

28 Cr.L.J. 250= A.I.R. 1927 Lah. 900. 


—S. 27— Discovery. ^ , .... 

pli ‘i already known are not places dis- 
covered " fJtin S. 27. J . / 

Incriiin..:.:iug admissions of an abused before 
officers cannot bo said to lead to the ais- 
covery of several places pointed out by the accused 


EVIDENCE ACT (1872). S. 27— Discovery. 


where they are already known and cannot be said 
to have been “discovered” in consequence of the 
said admissions within the meaning of S. 27. 
12 Mad. 153, Foil. {Subhedar, A.J.C.). ShamlAL 
V. Emperor. 120 I.C. 210=31 Cr. L.J. 15= 

13 A. I. Cr. R. 157= 1929 Cr C. 673= 

A I R. 1929 Nag. 350. 

Fact known to police cannot be re-discovered on 

statement of accused. 

A fact known to the police cannot be re-discovor- 
ed on the statement of an accused person so as to 
make such statement or such incriminating con- 
duct admissible under S. 27. [Aston, A. J. C.). 
Wahid Bux v. Emperor. 120 I.C. 81= 

1929 Cr. C. 678=30 Cr. L. J 1121 = 

A. I. R. 1929 Sind 250. 

Accused admitting possession of properly— 

Property produced by accused himself — Statement of 
accused is admissible. 

The statement of an accused that he had iu 
possession certain stolen property is admissible in 
evidence even though he himself produced the 
property. (14M. L. W. il8, Foil.). It makes no 
difference whether the accused himself digs out 
the property from the place where it is hidden or 
whether on information given by him some one 
else digs up the ground and produces the property. 
26 M. L. J. 852. Appr. (Spencer, Offg. C. J.). SOQIA- 
MUTHU PADAYACHI. In re. 93 I. C. 42= 

50 Mad. 274 = 27 Cr. L J. 394= 
A.I.R. 1926 Mad. 638. 


-Discovery of articles by accused in his house is 


^ - 

a fact discovered within S . 21 . 

The discovery of the ornaments at his house by 
accused is clearly a fact discovered within the 
meaning of S. 27, and is admissible in evi- 
dence. (TTalsh, cT.). KHETAL v. EMPEBOR. 

73 I. C. 62=21 A. L.J. 143=45 A11.300= 
4 L. R. A. Cr. 13=24 Cr. L. J. 526= 

A.I.R. 1923 All. 352 
- -Knowledge of facts by persons other than the 
police is immaterial. 

Though facts are already known to persons other 
than police officers, such facts cannot be said to be 
not discovered in consequence of information 
received within the meaning of S. 27^ of the 
Evidence Act. The language of the section and 
its place iu the Evidence Act make it clear that the 
discovery therein referred to is discovery to or by 
policeofficers. [Teunon and Ohose.JJ.). LEGAL 

Remembrancer v. Lalit Mohan Singh. 

49 Cal. 167= A.I.R. 1922 Cal. 342. 

• Information leading to discovery of property — 

Person made to show the places where discovery had 
already been made — Evi^nce is not admissible. 

Once property has been disooverod in conse- 
quence of information received from a suspected 
person, it cannot be re-discovered in consequence 
of information received from another suspected 
person. It is only the information that was given 
by the first person and which led to the actual dis- 
covery which may he proved under tl^ 

S. 27 of the Evidence Act. (Scoft-Smith, J.). 
BUDHAu. EMPEROR. 64 I.C. 502=9 P-L.R- *922= 

23 Cr.L.J. 22= A.I.R. 1922 Lah. 316. 

” Discovery ” means discovery to or by Police. 

If and when certain facts are deposed to as dis- 
covered in consequence of information received 
from the accused when in custody of the police, 
so much of tho information as relates distinctly to 
the fact or facts thereby discovered will become 
admissible. The discovery referred to m S. 27 m 
discovery to or by Police Officers. 11 Cal. 636, FoU 
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EVIDENCE ACT (1872), S. 27— Discovery of 
Irrelevant fact« 

■{Teunoyx and Ghose, JJ.). EMPEBOB LALIT 
Mohan 62 1. C. 578=25 C. W. N. 788= 

22 Cr. L. J. 562= A.I.R. 1921 Cal. 111. 

S 27 — Discovery of Irrelevant fact- 

Section 27 has nothing to do with the ques* 

•tion whether the fact discovered is or is not relevant. 
(SJutdiLal, C. J. 3arri<on, Fforde. Tel: Chand Jat 
Lai, Dalip Singh and Agha Batdar,JJ.). SUKHAN 
V. FiMPEBOB. 115 I. C. 6=10 Lah. 283= 

30 P. L R 197=11 L. L. J. 159 = 30 Cr. L J. 414= 
12 A. I. Cr, R. 382=A.I.R. 1929 Lah 344 (F- B-). 
-Confession to police—Discocery of fact irrele- 
vant to itiqitiry does not make confession admissible. 

In a case where an accused is charged with 
-murder by poisoning, the fact that at some pre- 
vious date the accused had treated another person 
with arsenic for a bad leg is not relevant in any 
way and the discovery of the fact in consequence 
of a statement made by the accused to the police 
'Cannot make this statement admissible. (Ross and 
'Wort, JJ.). GOKCTD CHAMDR v. Empebor. 

105 I. C. 683=6 Pat. 611=9 P. L. T. 377= 
28 Cr. L. J. 971=9 A. I. Cr. R. 118= 

A. I. R. 1928 Pat. 22. 

^8. 27— Dnty of Conrt. 

-Per Broomfield, J . — In order to apply S. 27 it 
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is necessary to know ecactly what the statements 

relied upon are; because they are admissible only 

so far as they lead to the discovery of some fact and 

no further. 11 B.H.C.R. 242, Rel. on. (dfir^a and 

■Broomfield, JJ.). EUPEBOE t>. SHIVPUTBATA B.AS- 

LINGATA. 32 Bom.L.R. 574= 

A.I.R. 1930 Bom. 244. 

*: Gourl must be very oauXioas. 

{Obiter). Bald evidence introduced through 

"the mouth of a prosecution witness to prove the 

confessions of an accused under cover of S. 27 

•ought to receive very little credence by the Court, 

more especially when the accused stands charged 

with grave offence as an attempt to murder and 

particularly, when more direct evidence to prove 

the same points are available to the prosecution 

i»nd which they do not take care to produce before 

'^e Court. {Svbhedar, A.J.C). ShAMLAL v. 

-Empbbob. 120 I.C. 210=13 A.I.Cp.R, 157= 

aiCr.L.J. lS=1929Gr.C. 673= 

T 4 ... ^929 Kag. 350. 

—8. 27— IntespFetatlon. 

‘ ^oef 

IJe eraresaiou “ fact as defined in 
b- 3 includes not only the physical fact bat also 
the psychological fact or mental condition of which 
• any ^rson is Mnscious. It is in the former sense 
•^t the word 18 used in S. 27. {Shadi LaLC.J 
Harmon Ffcrde Tek Chand, Jai Lai, Dalip 
-Stnghand Aghanaida^,jj.). SuKHAN c Em- 
PBBOB. 115 I.C. 6=10 Lah. 203=30 P L R 197= 
^ II L.L.J. 159=30 Cp.L.J 414= 

8)- 

1929 Lah. 338, Hiss. /fom.l(Sha<ii q j ffarri 

4m FM^, Tek ChaU Ja'i Hoi. Dali^sikfh^ 

Batdar, JJ.). Sdkhan t>. Ehpejbob. 

US I.C. 6= 10 Lah. 283=30P.L.R 197= 

40 X V « « II 139=80 Cp.L.J. 414= 
U A.L.Cv.R. 382=A.I.R. 1929 Lah. 344 (P,B.). 

""T-r-r-^Itt/of molion. ’ 

wotd “information'' cannot be used as syno- 
the word “statement." The ^td 
d TOoijna ttonV.iafl^distinofc from tiiA nnrA 


EVIDENCE ACT (1872), S. 27— Scope. 

ment" connotes two things, namely, a statement 
or other means employed for imparting knowledge 
possessed by one person to another, and the know 
ledge so derived by the other person. (Harrisonand 
Dalip Sing/t,//.). KARAilDiN u. EMPBROR. 

115 I.C. 1=30 Cr.L.J. 385= 
A. I. R. 1929 Lah. 338. 

‘ Confession.* 

In construing 3. *27 the word “confession” does 
not necessarily moan a complete confession of goilt 
but means and includes auy incrimiuating state' 
ment. {Harrison and Dalip Singh, JJ.). Karam 
Din n. Emperor. 115 I.C. 1=30 Cr-L.J. 385= 

A. I. R. 1929 Lah. 338. 

‘ Discovered. ' 

Even more important is the word 'discovered*. 
It is used in a p-eculiat sense. The test is that the 
fact discovered must be discovered in the sense, that 
the proof of the existence of that fact no longer 
rests on the credibility of the accused’s statement 
but rests on the credibility of the witnesses who 
depose to the existence of that fact. The rest of the 
information is not admissible. (Harrison and 
Dalip Singh, JJ.). Karam Din v. EMPEROR. 

1151.0.1 = 30 Cp.L.J. 389= 
A.I.R. 1929 Lah. 338. 

— ‘ Distinctly.' 

Under S. 27 the information to be proved must 
relate distinctly to the fact thereby discovered. The 
word ‘distinctly’ in S. 27 is used in some sense 
other than the word ‘directly’. It is meant to ex* 
elude certain things aod to limit and confine the 
informtion which may be proved within the defi- 
nite limits and not necessarily to include every- 
thing which may relate to that information. (Harri- 
son andDalip Singh, JJ.). KABAM DIN v. Em- 
pbbor. 115 I. c. 1=30. Cp.L.J. 385= 

A.I.R. 1929 Lah. 338. 

‘Section must be strictly construed. 

S. 27 mast be very strictly oonsbrned. Where 
one accused has a^eed to point out a place where 
a fact would be discovered, in purauanoe of his 
statement to point out that place, the section does 
not cover similar statements of the other accused 
in police custody. (Prv2ea«x. A./. C.). KUDAON o 
Emperor. 91 I.C. 236=21 N.L.R. 86= 

27Cp. L.J. 60=A.I,R. 1925 Nag. 407 

Custody.' 

The submission to the custody of a police officer 
within the meaning of 8. 46 is ‘custody' within 
the meaning of S 27. Evidence Act. (Tcunon and 

Ghose , JJ .). Legal Rbmembranobr. Benqat. « 

Lalit Mohan Singh Boy. 49 Cal. 167= 

A.I.R. 1922 Cal. 342. 

— 8. 27— Ppesence of police. 

— .Ucused’s statement in presence of police is 

relevant in so far as it relates to material facte 
discovered m consequence, 26 M. L. J. 35%, Foil, 
(Spencer, ^J.). NAINAMALAI Konan. In re 

69 l.C, 377=14 M.L.W. 418= 

-8. 27-S..P.. "9- 

- Ott< of statelet containing confession onlv 
such portton as leads to discovery is admissible. 

Fez ^aham, J .—Section 27 being a proviso to the 
preceding sections must be strictly construed and 
any relaxation must be sparingly allowed, care 
bemg exercised to see that the purpose and 

of Ss. 95 and 26 are not 4dS nu^try 
by any lax interpretation. “8»wry 

alBD snppUM lolormation in oondaiuenw ^ 
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EVIDENCE ACT (1872), S. 27— Scope. 

a discovery is made is not admissible in its entirety 
nnder S. 27. bnt only so much of it is admissible 
as relates distinctly or immediately to the dis- 


covery. 

Per Lort-WMliavxsi, J. — S. 27 is not a pro- 
viso to either S. 24 or S. 25. It follows that some 
restricted or limited meaning narrower than the 
natural meaning must be attached to the words 
in S. 27. 

The practice in England now is and doubtless 
was at the time when the Evidence Act was passed 
to allow to be stated in evidence that in conse- 
quence of information received from the prisoner 
certain facts bad been discovered, thus to the 
extent of fixing the prisoner with knowledge. To 
this extent evidence under S. 27 may be given. 
{Graham and Lort-Williams, JJ.). SUPERTNTEN- 
DBN*T AND REMEMBRANCER OF LEGAL AFFAIRS, 
BENGAL V. BHAJOO MAJHI. 

34C.W.N 106=:A.!.R. 1930Cal. 291. 

The provisions of S. 27 must be construed as 

favourablv to the accused as possible for it is a 
section which makes an exception against the 
accused contrary to the general sections, namely, 
25 and 26, which are in his favour. 

When the accused stated “I buried the shirt, 
which was my share of the stolen property, under 
the beri tree.’’ The shirt was accordingly found 
under the tree. 

Scld, that the fact that the accused buried that 
shirt or the fact that it was his share of the 
stolen property was not “ discovered” within S. 27. 
Both these statements rested purely on the credi- 
bility or otherwise of the accused’s statements : 
the fact that it was his share of the stolen property 
did not relate distinctly to the fact discovered 
which was merely that a certain article was buried 
under a certain tree : these facts could not be 
proved and would not be admissible or relevant 
against the accused. What could be rendered 
admissible under S. 27 would be that which the 
Court would find necessary in order that the state- 
ment may be intelligible and the fact that this 
was the accused’s share of the stolen property or 
that he buried it. would not necessarily be proved 
by the admission of the statement. A. I. R. 
1928 Lah. 808. Expf. and Diss. from. (Harrison and 
Dalip Singh, JJ.). KARAM DIN t'. EMPEROR. 

115 I C. 1 = 30 Cr. L.J. 383 = A.I R. 1929 Lah. 338. 


The provisions of S. 27, Evidence Act are 

quite independent of those of 8. 162, Cr, 

P. Code, and the amended S. 162 does not repeal or 
in any way aficct S, 27. A.I-R. 1926 Rang. 116 
(P B )• A.I.R. 192G Lah. 88; A.T.R. 1925 Mad. 574 
and A.I.R. 1928 Nag. 108. Appr.-, A.T.R. 
1927 Cal. 17- A.I.R. 1926 Pat. 232; A.I.R. 1925 Rang. 
101 and A.I.R. 1926 Rang. IIC (P.B.). i^/.; 
AIR. 1926 Nag. 308, Diss.from.iPrideaux, KxnkhecU 
and KolUthir, A. J. Cs.). GOLA v. E^MPpOR. 

414 I.C 273=24 N. L. R. 158 = 30 Cr. L J- 238- 
12 A. I. Cr. R. 177 = A. I- R- 1929 Nag. 17 (F.B.). 

3, 27 relates to statement of ^ accused 

while in police custody and not P-Jor 
or detention. [Prideanx, Kinhheae and 
A.J.C$.) GOLA 1*. emperor. 

24 N. L. R. 158 = 30 Cr. L- J. 258- 
12 A I. Cr. R. 177*A I R- 1929 Nag. 17 (F. B.). 

B 27 is confined in its operation to an 

incriminating statement by an accused person 
while in p. Uco custody. {Prvleaux. Ktnkhede and 
Kolhatl(ar,A.J.C.‘-'. GOLA V. EMPBBOB. 

114 I. C. 273*U H L.R. 158=30 Cr. L.J. 258- 
12 A. I. Cr. R. ;77=A.I.F. 1929 Nag. 17 (F. B.). 


EVIDENCE ACT (1872), S. 27-Scope. 


S. 27 qualifies S. 24 as well as Ss. 25 

and 26. 

The broad ground for not admitting confessiona- 
made under inducement or to a police officer is- 
the danger of admitting false confessions, but the 
necessity for the exclusion disappears in a case 
provided by S. 27 when the truth of the confession- 
is guaranteed by the discovery of facts in conse- 
quence of the information given. {Addis&n and 
Coldstream, JJ.). BULAQI v. EMPEROR. 

112 I.C. 347 = 9 Lah. 671 = 11 A. I. Cr. R. 284=- 
29 Cr. L.J. 1019=A,I R. 1928 Lah. 476, 
S. 27 is not affected by S. 162. Cr. P. Code. 

S. 27, Evidence Act. is not affected by 
S. 162. Cr. P. Code, but S. 162 is affected by 
S. 27, Evidence Act, The result is that a special ' 
exception to S. 162, Cr. P. Code, exists in the 
circumstances mentioned in S. 27. Evidence Act. 
A.I.R. 1926 Rang. 116 (F.B.), Pel. 'on. {Ramesam, 
Waller and Jackson, JJ.). Chinna Thimmappa 
V. TALUKUNTA THIMMAPPA. 112 I.C. 682=- 

28 M L.W. 314=1 M. Cr. C. 201^ 
51 Mad. 967 = 29 Cr. L.J. 1098= 
A.I.R. 1928 Mad. 1028=55 M L.J. 351 (F. B.). 

S. 27 is not repealed by S. 162, Cr. 

P. Code— Cr. P. Code. S. 162: A.T.R. 1926 Rang. 116 
(P. B.), Foil. (Findlay, J. C. and MacnaiVt 
A.J.C.). SHBOBALAK PRASAD V. EMPEROR. 

108 I.C, 442=11 N L.J. 7=9 A. I. Cr. R. 408= 
29 Cr. L.J. 400= A I. R. 1928 Nag. 108. 

S. 162 of Cr. P. Code, overrides tbe- 

provisions of S. 27, Evidence Act. {Kotwal,\A.J.C.), 


BHOGIA V. KING-EMPEROR. 

100 I.C. 820=28 Cr. L.J. 340 = 

7 A. I. Cr. R. 575=A I.R. 1927 Nag 203. 
S. 162, Cr. P. Code, doesnot override S. 21. 

S. 162 applies to the statements of person? 
examined as witnesses by the police in the course of 
investigation, and not to the statement of au 
accused person and it does not override or modify 
the provisions of S. 27 of the Evidence Act. (Shadi 
Lai, C. J. and Addisson, J.), RanuNv. KING EM- 
PEROR. 94 I.C. 901 = 7 Lah. 84=27 Cr. L J. 709= 

27 P.L.R. 583= A.I.R. 1926 Lah. 88. 

The general provisions of the law with regaref • 

to the admissibility of statements made by 
accused persons like other admissions do not soem 
to be affected by S. 162, Cr. P. Code. (Mullick, 
Ag. C.J. and Jwala Prasad, J.). JAGWA DHANUKT 
v. EMPEROR. 93 I C. 884=8Pat. 63= 

7 P.L.T. 396=27 Cr. L.J.484=A.I.R. 1926 Pat. 232. 

Ss. 160, 161 and 162. Cr. P. Code— If over- 

rides S. 27— (Per Curiam, Beald, J., Contra) 

Ss, 160, 161 and 162 do not apply to au 
accused person and do not affect or override S. 27 of’ 
the Evidence Act, which applies only to Information 
received from a person accused of any offence in 
the custody of a police officer: A.I.R. 1926 Pat. 232' 
and A. I. R. 1925 Mad. 574 ; Appr. (Rutledge, 
C.J., Heald, Duckworth, Chari axid Maung Ba, JJ.). 
EMPEROR V. NGA THA DIN. 96 I C 145 = 

5 Bar. L.J. 30=4 Rang. 72=27 Cr. L.J. 881 = 

A.I.R. 1926 Rang. 116 (F. B.). 

S. 27 is nof affected by Cr, P. Code, S. 162 

(as amended). 

8. 27 of the Evidence Act, which deals with= 
information received from persons accused of an 
offence and in police custody is not affected by tho 
aforesaid section of the Cr. P. Code, (Rutledge, 
C.J., Heald. Duckworth, Chari and Maung Ba, JJ.). 

Emperor, v. Noa tha Din. 96 I.C. 145— 

5 Bur. L.J. 30=4 Rang. 72=27 Cr. L.J. 881=- 

A.I.R. 1926 Rang. 118 (P. B.),. 
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'KVIDENCB ACT (1872), S. 27-Scope. 

S.27. Evidence Act is overridden by S. 162 

•Cr. P. Code. (DoyU, T MR- 

Ktain 94 1.C. 706=27 Cr. L.J. 658- 

A.I.R. 1926 Rang. 112. 

5. 24 ioill override S. 27 wJicw they cmfiwL 

A statement though admissible under S. 27 
should be excluded if under S. 24 the accused at 
■the time of making the statement was under 
the influence of the village Magistrate’s promise 
to save him from punishment. {Spencer, Offg. C. J . 
eind Reilly, SEMALAI GODNDAN. In re. 

86 I.C. 664=26 Cr.L. J. 840=21 M.L.W. 199 = 

A. I. R. 1925 Mad. 574. 

Section is not repealed by the amended S. 162, 

■Cr. P. Code. 

The amended S. 162 does not exclude from 
evidence the fact that the accused made a state- 
ment to the police that the weapon with which 
the crime had been committed was concealed in 
a prickly pear bush. The section both before and 
after amendment, is directed against the admis- 
sion, at the instance of the prosecution of Police 
diaries and other records prepared or copied from 
the diaries of investigating officers. The provisions 
of the Evidence Act are quite independent of the 
sections in the Criminal Procedure Code and 
cannot be treated as impliedly repealed in conse- 
■ quence of the amendment of the Code of Criminal 
ftocedure, (Spencer, Offg, C. J. and Reilly, J.), 
-Sbualai OOUNDAN, Jure. 861.0.664= 

26 Cr. L.-J. 640=21 M. L. W. 199= 

A.I.R. 1925 Mad. 574. 

Cr. P. Code (1923), S. 162— Overrides S. 27 

cf the Evidence Act. 

S. 162 of the Cr. P. Code in its present form, 
overrides, S. 27 of the Evidence Act. (Baguley, J.). 
Bawa rowther V. Emperor. 84 1. C. 545= 

3 Bar. L. J. 245=26 Cr. L. J. 321 = 

A.I.R. 1925 Rang. 101. 

2(^SeTeraI aocased. 

•“—Pact discovered in consequence ofinformation 
'by one accused, other giving same information— 
Pact cannot be said to be discovered from informa- 
tion given by both. 2 Bom. L. R. 1089 ; 24 W.R. 
'(Or.) 86; 11 B. H. 0, B. 242, Ref. (Mirza and 
’BroomfieldyJJ,). Emperor v. Shivpdtraya 
BASLINGAYA. 32 Bom.L.R.974= 

. A.I.R. 1930 Bom. 244. 

Acetued jointly pointing to place of dead body 
is not admissible against any of them 
wif ^ shown who made discovery. 

Where all the accused persons jointly pointed 
out the place where blood etaine were found and 
Bubsequeatly the plaoe where the dead body of a 
jperson was discovered buried, such evidence is not 
admissible at all against any of the acoused unless 
• M can be shown who made the discovery first. (DaUp 

So'p’/b “« l O- 619= 

30 P.L.R. 397=30 Cr. L.J. 639=1929 Cr. G. 214= 

13 A.I. Cr. R. 60=A.I.R. 1929 Lah. 665. 

of several ac- 

wOl be deemed to have been discovered 
from vnformation of the first. 

. a ^act is discovered in consequence of 

;^onnntion received from one of several persons 

•JOArged att ofience and when others give like 

^iiwtination the fact should not be treated as dia- 

from the information of them ell, btit from 

^.i^rmation of the first: 24 W.R. 86, Or. and 

amr?^ (SAodiLaf, G.J. andJaiLdl, J.) 

Khan v. emperor. loi i.o 488- 

it .1 .A d \ u 28 P.L.R. 187*8 A.I. Or. R. 91 ^ 
tlAl L‘. i2B 0z;L,J. 486*A.I.R. 1927 Lah. 789 


EVIDENCE ACT (1872), S. 27— What can be 
proved. 

—8 27— Statement. , . , , . « 

-Statement by accused that he body of 

person murdered at place pointed out by hint W ad‘ 
missible only for S. 201, J. P. G. 

A statement made by the accused to the police 
that he had buried the body of the murdered P®J" 
son at the place pointed out by him is clearly ad- 
missible in evidence under S. 27 only for the pur- 
poses of S.'201, I P. 0., but not for convicting him 
of murder. A. I. R. 1929 Lah. 344, Expl. {Tapp, 
J.). MAMUN V. Emperor. 1211.0.728= 

31 Cr. L. J. 293=13 A. I. Cr. R. 382= 

A I R. 1930 Lah. S30. 

Statement of accused before police that he 

buried an article in a place — Police taken to that 
place and article delivered — Admissibility of state- 
ment. 

The accused person stated to the police that he 
had buried an article at a particular place, took the 
police to that plaoe and delivered the article to 
them. 

Held, that the statement of the accused to the 
police was admissible under S. 27 of the Evidence 
Act. {Zafar Ali and JaiLal, JJ.)- EMPEROR u. 
MELA. 112 I. C. 55=10 Lab. L. J. 531 = 

11 A.I.Cr.R. 292=29 Cr. L. J. 967. 

Statement by acettsed. 

A person was charged with an oSence of being in 
possession of illicit liquor. When his house was 
searched he made a statement that he had buried a 
mat of lahan at a particular place aud as a result 
of that information the mat containing lahan was 
discovered at the place by the police. 

Held, that the statement was admissible in evi- 
dence against the accused to prove his guilt of 
being in possession of illicit liquor. A.I.R. 1928 
Lah. 308 aud A. I. R. 1926 Mad. 638 (F.B.). Foil. 
{Zafar Ali and JaiLal, JJ.). EmpbrOR v. MELA. 
112 I. C. 55=10 L. L. J. 531=29 Cr. L. J, 967= 

11 A. 1. Cr. R. 292. 

— ■ -Statements can be made by gesture. 

Statements can be made by other means than 
by words. They can be made by mere gesture. 
{Doyle, J.). Emperor v. nga Kyaino. 

94 I. C. 706=27 Cr. L. J. 688= 
A. 1. R. 1926 Rang. 112. 

If the recoveries were made in oonsequenoe of 

the information supplied by the acoused, the 
statements made by them are admissible under 
S. 27 of the Indian Evidence Act. (Afofi Sagar, J.). 
Ali AHMED V. The Crown. 

A. 1.R.1923 Lah. 434. 

— S. 27— What can be proved. 

Only so much of the information given by the 

acoused as relates distinctly to the fact thereby 
discovered can be proved ; A. I. R. 1929 Lah. 344, 
Bel. on. {Wild, A. J. C. on difference between 
Percival, J. C. and Rupehand, A. J. 0.). MOHO- 
MUD Yusup t). Emperor. 1930 Cr. C. 865= 

A. I. R. 1930 Sind 22S. 

• — ^""Only that portion of inf ormation which « iw- 
mediate and proximate cause of diseovcf'y of fact can 
be proved. 

The legislature has prescribed two limitations 
in order to define the scope of the information 
provable against the acoused; (1) The informa- 
tion must be suoh as has caused the discovery of 
the fact, and (2) the information must " relate 
distinotiy ” to the fact discovered. The require- 
ments of both the conditions speoified above must 
^ satisfied before an inoilminating statement can 
he received in evidence. Thus, only that portion 
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EYIDENCE ACT (1872), S. 27-What can be 

proved. 

of the information is provable Tvhich was the im- 
mediate or proximate cause of the discovery of the 
fact. Anything, which is not connected with the 
fact as its cause, or is connected with it, not as its 
immediate or direct cause, but as its remote cause, 
does not come within the ambit of the section and 
should be excluded. 

A was being tried under S. 302, I, P. C., for 
having committed the murder of B who was proved 
to have suddenly disappeared from his house and 
whose dead body was recovered from a well two 
days later. At the time of his disappearance B was 
wearing certain ornaments, but these ornaments 
were not found on his body at the lime of his re- 
covery from the well. During the investigation A 
was alleged to have made a statement to the police 
in these terms: “I had removed the karas. had 
pushed the boy into the well, and had pledged the 
karas with Alla Din ” and in consequence of the 
information so received the karas were recovered 
from Alla Din, which were identided as those worn 
by B at the time of his disappearance. 

Seld, {Per Full Bench) that the statement that 
the accused had pledged with Alla Din the karas 
subsequently recovered from the latter is admissible 
under S. 27 but that the rest of the incriminat- 
ing statement cannot be received in evidence. 
(F/orde and Jai Lai, JJ. dissenting.) 9 Lah. 626 ; 
A. I. R. 1928 Lah. 308; 111 I. C. 561. Overruled; 
A. I. R. 1926 Mad. 638; A. I. R. 1928 Pat. 162. 
Diss.fron ; 12 Mad. 153. Expl. 

(Per Fforde, J.) — The information “ I had 
removed the karas and had pledged the karas 
with Alla Din ” may be proved. (Coies discussed.) 

(Pet Jai Lai, J.) — The statement *' had removed 
the karas and had pledged the karas with Alla Din” 
is admissible under S. 27 while the statement "had 
pushed the boy into the well” is not admissible. 
[Cases discussed.) [Shadi Lai, C. J., Harrison, 
Fforde. Teh Chand, Jai Lai, Dalip Siyigh and Agha 
Haidar, JJ.). SUKHAN v. EMPEROR. 115 I.C. 6= 

10 Lah. 283=30 P. L. R. 197 = 
11 L. L. J. 159=30 Cr. L. J. 414= 
12 A I.Cr.R. 382 = A.I.R. 1929 Lah. 344 (F.B ). 

The words used by the legislature in S. 27 

make it absolutely clear that only so much of such 
information whether it amounts to a confession or 
not, as relates distinctly to the fact which is 
deposed to as discovered in consequence of the 
information received, may be proved. 

An accused gave information to the police in 
these words: "I shall produce the lathi with 
which I killed Ismail.” It had been admitted aS' 
evidence under S. 27 : The lathi which the accus- 
ed handed over had no marks of blood whatso- 
ever. 

Held, that if the mere fact of the lathi having 
been handed to the police, might be relied upon, 
for the purpose of introducing an alleged confes- 
sion made by the accused to the police, the provi- 
sions of 8. 26 would become nugatory. [Percival, 
J. C. and Bupchand, A.J.C.). ILLAHIBCX o. 
Emperor. 1929 Cr.C. 453= 

A.I.R. 1929 Sind 175. 

As S. 27 is intended to enable the prosecution . 

to prove a confession made under certain circum- 
stances. the whole of the information including the 
confessional portion thereof, given by the prisoner, 
which relates to the fact includes not only the 
concrete thing ditcovered by the investigating 
officer, but also its description as given by the 
accused including its connexion with the crime 
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proved. 

which is under investigation. While onlv so 
much of the information can be proved as hag' led 
to the discovery of the fact, there is no legal justi- 
fication for splitting up or cutting down the state- 
ment of the prisoner so as to make it a vague and 
unintelligible statement and thus to defeat the 
very object with which S. 27 was enacted and, 
therefore, the information must be proved in the 
precise terms in which it was given. AIR 
1926 Mad. 638 (F.B.), Bel. on ; 15 P.W.R. 1913 Cr. * 
11 P. R. 1915 Cr.; 9 P.W.R. 1918 Cr„ Douhted\ 
A.I.R. 1926 Lah. 138. Dist.; A. I, R. 1926 Bom. 513^ 
and A. I. R. 1928 Pat. 162. Appr. 

Fforde. J.— The Evidence Act, in express terms, 
puts the law on the subject on a wider basis than 
does the common law in England. [Fforde and 
Jai Lai, JJ.). HarnaM SlNGH v. Emperor. 

Ill I.C. 561 = 9 Lah 626= 29 P L.R. 679= 
29 Cr.L.J. 881 = 11 A.l.Cr.R. 106 = 

A.I.R. 1928 Lah. 308. 

Confession leading to discovery of anything m- 

admissible. 

The whole confession of a prisoner in police cus- 
tody cannot be admissible, but where the confes- 
sion includes a statement that a weapon was used 
for committing the ofience charged, that part of 
the confession can certainly go in if it leads to the 
discovery of the weapon: A.I.R. 1926 Mad 6S8, 
Foil. [MulUck, A.C.J. and Wort, J.). Lalji 
Dusadh V. Emperor. 106 I.C. 698= 

6 Pat. 747 = 29 Cr.L.J. 106= 

9 A.l.Cr.R. 379=A.I.R. 1928 Pat. 162. 

Corpse — Discovery oninformation by accused 

— Statement of accused to police that he buried body- 
ts admissible. 

Where a person was murdered and his body was 
discovered in consequence of information received 
from the accused, the statement of accused to the 
police that he in company with his father and 
brother buriod the body is admissible in evideuce: 
25 Cal. 413; 98 P.L.R. 1918 and 72 P.L.R. 1916, 
Foil. [Zafar AH. J.). SaipAL v. EmPEROR. 

95 I.C. 603=8 L.L.J. 519 = 27 P.L.R. 580= 

27 Cr.L.J. 827. 

Information by accused that he buried the dead 

body is not provable under the section. 

In a case under 8. 302, I.P.C., the information 
given by the accused that he buried the body does- 
not distinctly relate to the discovery of the body 
and is not provable under S. 27: 125 P.L.R. 1920, 
Appl. [Scott Smith and Zafar Ali, JJ.). SULAKDAH 
SINGH V. EMPEROR. 89 I.C. 901 = 26 Cr.L J. 1429= 

A.I R. 1926 Lah. 138. 

Statement leading to discovery of property 

should be admitted as a whole. 

If an accused makes a statement which is admis- 
sible under S. 27, the whole of the statement 
which leads to the discovery of the stolen property 
is admissible and sentences should not be cut up 
so as to reduce the statements only to the actual 
words which the accused may use to express the- 
fact that he bad hidden the properties. [Spencer, 
Offg. C.J.). Sogiamuthu PADATACHI, In re. 

93 I.C. 42=50 Mad. 274=27 Cr.L.J. 394= 

A.I.R. 1926 Had. 638. 

The information given by the accused which- 

led to the recovery of certain jewels which had. 
been stolen was hold to bo admissible in evidence 
under S. 27. and Fforde., JJ.). MAN- 

SHA SINGH V. Crown. 86 I.C. 347=7 L.L.J. 51= 

26 Cr.L.J. 763= A.I.R. 1923 Lah. 371.. 
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BVIDEHCB ACT (i872). 8. 30— AdmiBsibillty of 

oonfeieion. 

-a. 30. 


Admissibility of confession. 

ApproYer’s confession. 

Confession, what is. 

Corroboration. 

Essentials for admissibility. 

Evidentiary valne. 

Retracted confession. 

Scope and interpretation. 

Self-exoulpatory confession. 
Hiscellaneons.' 

->S. 30— Admissibility of confession. 

— ^Confession of co-accused during trial impli- 
cating the other accused in a warrant case is 
admissible. [Johnstcnf, /.)• BAII KISHAN v. 
EMPBBOB. ill I.C. 387=29 Cr. h. J. 835= 

11 A. I. Cr. R. i85= A- I. R- 1928 Lab. 880. 

Cx. P. Code. S. 362— Statement by a per- 

flon, before he is charged for any offence by police 
is only an admission and is admissible in evidence 
against him but not against co-accused : A. I. B. 
1927 Cal. 17, Rel. on. tCourtney Terrell, C. J. and 
Adami, J.). RAJ Kumar Singh v. Emperor. 

Ill I. C. 721=9 P. L. T. 449 = 29 Cr. L. J. 913= 

11 A. I. Cr. R. 143= A. I. R. 1928 Pat. 473. 

■ - Obiter. — The statement made by an accused 
in Court implicating himself as well as his co- 
accused can be taken into account in considering the 
guilt of the latter. {Suhrawardy and Panton, JJ.). 
Nibmal Chandra v. emperor, loo I. C. 113= 

31 C. W. N. 239=28 Cr. L. J. 241= 

A.l. R. 1927 Cal. 263. 

" A confession of a co-accused implicating 
himself and others is admissiblein evidence against 
all the accused under S. 10 and can also be taken 
into consideration against them under the provi- 
sions of S. 80. {Stuart, C. J. and Baza, J.). Ram 
Prasad v. emperor. 106 1. G. 721= 

1 h. C. 339=2 Luck. 631=8 A. I. Cr. R. 449= 

A.I.R. 1927 Ondh 369. 
■■ ' Confession of accused who is convicted on 
his plea of ‘ guilty ’ should not be admitted against 
others. {Sulaiman, J.). Shankek v. Emperor. 

93 I. G. 241=24 A.L.J. 318=27 Cr. L.J. 449= 

7 L. R. A. Cr. 59= A.I.R. 1926 All. 318. 

Co-accused induced to make Confession- 
Confession cannot be relied on. {Zafar AU, J*.). 

Teju Singh «. Emperor. 92 1 , c. 461= 

7 L.L.J. 631=27Gr. L.J. 289. 

——Plea of guilty recorded after framing of charge 
by Magistrate— Confession is admissible against co- 
accused. 

Three men were sent np for trial before a Magis- 
trate and proceedings taken against them all. 
When questioned, one of them said that he was 
gnilty and subsequently pleaded guilty after the 
charge had been framed. 

Held : that his confession could be taken into 
account a^inst the other accused. The trial could 
not be said to have commenced only after the 
^rding of the plea of guilty. 88 Mad. 802 and 
48 Mad. 611 (F. B.), Foil, {Harrison, J.). Pakhr- 
TODINu, CROWN. 95 I.C. 83=6 Lah. 176= 

L.J. 788=1. 1. R. 1925 Lah. 438. 
— — y-A statement by one co-aconsed that another 
TOB implicated in the offence is inadmissible in 
^dcDoe against the other. {ScotUSmith and 

Fforde, jj.). -Mausha Sinqh v. Crown. 

t 4 847=7 L.L.J.’81«26 Cr. L.J. 788= 

AXRi 1989 Lah. 871 . 


Civni, OBIMINAL AND BEYENUB ^9® 

EVIDEHCE ACT (1872). S, 30-Appro«r’B coa- 

fession. . 

Statement of one accused is admissible 

against co-accused only if section appltss. (Bpws. 


/.). Ramhit V. Emperor. 

20 A.L.J. 178= 23 Or. li. J. 193- 

A.I.R. 1922 Ml. 24. 

Statements of co-accused can be taken into 

consideration and used as evidence not only agams 
the person making them but also against the 

tried jointly with the confessing accused o^he 

same offence. 39 All. 484 , Foil. {Prideaux AJ.C.h 
MT. Radhi V. emperor. 75 I.C. 701- 

25 Cr.L.J. 13=A.I.R. 1924 Hag. 27. 

A confession by each of co-accused impli(»t- 

iDg self and co-accused as regards robbery 
throwing entire burden for murder on the other 
is admissible as regards former but inadmissible 
as regards the latter. {Scolt-Smith and Harrison, 
JJ.). Mian Khan v. The Crown. 85 I. C. 836= 

26 Cr. L. J. 612= A. I. R. 1923 Lah. 293. 

Case under Cr. P. Code, S. 110— Confes- 

sion made by co^acoused when he was co-accused 
in another case cannot be used. 22 C. W. N. 408, 
Foil. {Sanderson. C.J. and MookerJee,J.). MAPI- 

ZUDDI KHAN V. Emperor. 61 1. C. 793= 

33 C.L.J. 70=25 C.W.N. 239= 
22 Cr. L. J. 441 = A.I.R. 1921 CaL 557. 

■ •Accused charged with murder— Conf6Ssio7i by 
oM imj^licating him only under Penal Code, S. 328— 
Confession is (Omissible against co-accused. 

Where the accused are under trial for murder, 
a confession by one of them which implicates him 
only to the extent of an offence under Penal Code, 
S. 328, is admissible in evidence against the oo- 
accused. 

Per Oldfield and Odgers, JJ.— Contra^ Bamesam, 
J.— Persons under trial for a major offence 
should also be deemed to be charged with and tried 
for any minor offence or offences, constituted by 
the particular ingredients of the major offence 
which may be proved ; and it can make no differ- 
ence that the conviction of one accused of a minor 
offence takes place only in appeal, when the course 
of the proceedings has been the same against 
them both. {Case-Law discussed.) {Oldfield, J.). 
MANIOKA PADAYACHI, In re. 72 I.C. 497 = 

14 M.L.W. 474=A.1.R. 1921 Had. 490. 

Confessions made outside British India. 

If confessions made before Magistrates outside 
British India are proved against the persons who 
made them they may be taken into consideration 
against others who are being tried jointly for the 
same offence. (Hallifax and Macnair, A.J.Cs.). 
GoviNDA V. Emperor. 69 1. C. 257 = 

17 H.L.R. 113=A. I. R. 1921 Hag. 39. 

— S. so— Approver’s confession. 

It is unsafe to base conviction on the uncorro- 

borated statement of approver. 

It is not safe to base a conviction upon the 
evidence of suoh an approver who obviously is 
deeply interested in putting responsibility for the 
offence upon shoulders other than his own, un- 
less there is some independent evidence to cor- 
roborate his story in material partioulars. The 
mere faot that the approver produced a spear and a 
dang from a field and he stated that the spear was 
used by the accused is not corroboration of the 
approver’s story ; so also the faot that the accused 
was stained with human blood, does not corrobo- 
rate the approver's story. {Fforde, J,), Ohanan 
Singh 0. King Empbbor. 991.0.929= 

8 L.L.J. 610=28 P.L.R. 89=28 Gp.L.J. 198= 
7 A. I. Cr. R. 173aA.IyR.4987 Lah. 78, 
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EVIDENCE ACT (1872), S 30— ApproYcr’s con- 
fession. 

A statement should not be accepted as that 

of an approver without anj test as to his complicity 
in the crime. Such a statement does not amount 
to evidence against the accused. {Dalai, A. J. C.). 
Sant ram v. Emperor. 74 I.C. 543= 

24 Cr. L.J. 799=A.I.R. 1924 Oadh 188. 

It cannot be accepted unless he himself took 

part in the crime and unless the evidence is corrofto- 
rated. 

Before the evidence of an accomplice can be 
accepted, it is necessary to be satisfied that the 
accomplice himself took part in the crime to the 
extent that he says and that he is in a position to 
give true evidence as to what occurred. It is also 
of course necessary that the accomplice’s evidence 
should be corroborated to prove that it was the 
accused person and no one else who committed the 
crime. (Batten, J. C. and Hallifax, A. J. C.). 
Kashibam V. EMPEROR. 73 I.C. 262 = 

6 N.L.J. 144=24 Cr. L.J. 566= 
A.I.R. 1923 Nag. 248. 

Approver’s confession cannot be used against 

accused. 

The confession of an approver cannot be used 
under S. 80 because he is not jointly tried along 
with the accused in the case. (Iwala Prasad, J.). 
SHIOBHAJAN AHIB V. EMPEROR. 2 P.L.T. 125= 

A.I.R. 1921 Pat. 499. 

— S. 30 — Confession— What is. 

Where in a Dhatura poison case one of the 

co-accused stated that his co-accused brought milk 
and mixed some powder in it, but he did not know 
what that powder was and that bis co-accused gave 
the milk to the deceased to drink, 

ffeld, that the statement is not a confession. 
(Fforde, J.). ABDUL AZIZ v. EMPEROR. 
99 I.C. 1009=27 P.L.R. 441 = 28 Cr. L.J. 209. 

A statement by an accused that he and his 

co-accused struck the deceased in exercise of their 
right of private defence is in no sense a confession 
and cannot be taken into consideration against the 
co-accused. (ScoU-Smith and Zafar Ali. JJ.). 
maulu V. Emperor. 85 I.C. 371= 

6 L.L.J. 434=26 Cr. L.J. S31 = 1.I.R.1925 Lah. 532. 

‘ -Confession by a person under enquiry under 
S. 476, Cr, P. Code, is a confession. (Macleod, C.J. 
and Fatocett, JJ.). ANNAJI v. VYANKATESH. 

87 I.C. 593=26 Boro. L.R. 614= 
26 Cr. L. J. 993=A.I.R. 1924 Bom. 445. 

— S. 30 — Corroboration. 

(Per Subhedar, A. J. C.)— Confession of co- 

accused cannot be used to corroborate evidence 
of approver — [Staples, A. J. C., contra.) A. I. R. 
1921 Nag. 39, Bel. on, (Jackson, A.J.C. on difference 
between Staples and Subhedar, A.J.Cs.). DOULAT v. 
EMPEROR. 120 I.C. 721=31 Cr.L.J. 183= 

A.I.R. 1930 Nag. 97. 
■Confession of one co-accused is to be accept- 
ed against another with caution unless corroborat- 
ed by independent evidence — Confession of one co- 
accused cannot be said to be corroborated by con- 
fession of another co-accused. A.I.R. 1921 Pat. 337 ; 
43 Bom. 739, Bel. on. (Mirza and Patkar, JJ.). 
Rama Kabitappa v. emperor. 120 I.C. 350= 
31 Bom. L.R. 569=A.I.R. 1929 Bora. 327. 
——To say that circumstances corroborative of 
co-accused’s confession should be such as would 
themselves support conviction is to render S. 30 
superfluous— What corroborative evidence is neces- 
sary to capDort conviction must depend on circum- 
stances of each case. 4 Oal, 488 ; (Per Jackson, J .) 


EVIDENCE ACT (1872), S. 30— Coproboratlon. 

Not appr. (Per Garth, C. J.), Foil. ; A.I.R. 1924 
Mad. 805, Not appr. (Waller and Jackson, JJ.). 
Uggappa Pdjabi V. Emperor. 119 I.C, 474= 

1929 M,W.N. 272=2 M.Cr.C. 96= 
30 M.L.W. 403=1929 Cr.C. 9=30 Cr.L.J. 1071 = 

A.I.R. 1929 Mad. 498. 

The mere fact that the statement of the co- 

accused was used as corroboration of another part 
of the finding about guilt is not a ground for setting 
aside the conviction. (Worl.J.). SHEODATT RoY 
V. Emperor. iio I.C. 803=29 Cr. L.J. 771= 

II A. I. Cr. R. 43=10 P.L.T. 429= 

A.I.R. 1929 Pat. 64. 

Existence of a motive for the offence is not suffi- 
cient — Person charged must be indubitably identifM 
loith the act committed. 

The existence of general hostility, general 
enmity and a desire, however strong, or a motive, 
however effective to procure the death of another 
person may be a piece of circumstantial evidence, 
but is not corroboration of a sworn statement of 
participation in a particular crime. Corroboration 
must point indubitably to the identification of the 
person charged with the particular act with which 
the direct evidence connects him. (Walsh and 
Dalai, JJ.). Kalwa v. EmpebOR. 95 I.C. 74= 
48 All. 409 = 24 A. L.J. 410=7 L.R. A.Cr. 105= 
27 Cr. L.J. 746= A I R. 1926 All. 377. 

Corroboration should be inconsistent with 

honest dealings. 

Where there is no evidence at all against the 
alleged receiver of stolen.property a statement made 
by the thief in his own defence at the close of the 
cage for the prosecution cannot be taken into 
account against the receiver under S. 30. Judge* 
should use some discrimination when they are 
dealing with ambiguous evidence which may have 
an honest or a dishonest interpretation. In such a 
case there is no corroboration unles the conduct of 
the accused, or the admission of the accused, goes 
to the full length of something inconsistent with 
honest dealing. (Walsh, J.). Mahadeo PRASAD 
u. King Emperor. 76 I.C. 1025=25 Cr.L.J. 305— 
21 A. L. J. 179=45 All. 323=4 L.R.A.Cr. 57= 

A.I.R. 1923 All. 322. 

Confession of accused can be considered against 

co-accused but cannot be taken as corroboration of 
accomplice witnesses. 

The confession made by a person can be taken 
into consideration as against persons who are being 
tried along with him, such a statement however is 
always regarded as tainted and cannot be used to 
corroborate the testimony of the accomplice witness- 
es. Where the accused made his statement at the 
end of the prosecution case when the whole of the 
evidence had been freshly detailed in his presence, 
it can be rightly used as evidence against himself. 

The evidence of one approver cannot be said to 
corroborate another except where both have, at the 
earliest opportunity and before there has been any 
chance of collaboration, deposed to the same acts 
as having been committed by particular ^ accused 
person. As a matter of prudence unanimity as to 
the incident deposed to or a sufficient number of 
them by two approvers should have been insisted on 
before their uncorroborated testimony was deemed 
sufficient to warrant a conviction thereon. ^ It is 
doubtful if assessors, oven the most intelligent, 
pay much attention to the aforesaid maenm and 
their opinion cannot be taken as a substitute for 
untainted evidence where a prudent person would 
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BYIDEKCE ACT (1872), S. SO-Corpoboration. 

require it. {Scott-Smith and Broadway, JJ.). 

IIAHANT JJABAIN DAS V. ^ T J 91- 

68 I.C. 113=3 IM-4I1.E.J. 9I- 

9 P.W.R. 1922 Cr. =23 Cr. L.J. 513- 

A.I.R. 1922 Lah. 1. 

Pet Kanhaiya Lai, I.C. and Lyle, 

Where there is a reasonable doubt whether the 
accused gave the information which led to a ttis- 
covery, it would bo unsafe to rely on his oontes- 

sion. If the dead body in a murder case was dis- 
covered in consequence of the confession, the 
corroboration would be material but 

dence produced about the time when the dead body 
was discovered is discrepant it is difficult to say 
whether the discovery was made before the confes- 
sion or afterwards. 

Per .dshworfh.^.J’.C.— Where an accused person 
has pointed out the whereabouts of the body of a 
man who has undoubtedly been murdered and has 
made a confession which not only is uncontradict- 
ed by any of the faots proved in the case but in- 
deed has received corroboration in respect of 
many points, then the confession should be held 
to be true as implicating the person making it 
unless he can make out a strong case to the con- 
trary. It is notnecessary that the confession of 
an accused should receive direct corroboration as 
to the fact that the accused was concerned in the 
ofience. It is sufficient that there was such corro- 
boration of the confession as to indicate that the 
accused had such knowledge of the circumstances 
<of the offence as would suggest his taking part in it. 
{Kanhaiya Lai, J.C., LyU and Ashworth, AJ.Cs.). 
HINGA V. EMPEBOB. 68 I. G. 17= 

9 0. L. J. 190=23 Cr.L.J. 481= 
A.I.R. 1922 Ondh 202. 
——The confession of a co-accused should be 
«orroborsbted in material particulars. {Oldfield, J.). 
MANIOKA PadAYACHI, In re. 72 I.C. 497= 

14 H.E.W. 474=A. I. R. 1921 Had. 490. 
" y — T he confession of one co-accused cannot be 
said to be corroborated by the confession of an- 
other accused as against an accused person who 
iias not confessed at all; but the confession of one 
.oo-aconsed may furnish the corroboration of the 
confession of another accused as against the latter 
and vice versa. 88 B. 166. {Sc.oU’Smith and Leslie 
Jones, JJ.). Ganga Ram v. Obown. 

60 I. 0. 786=22 Or.L.J. 290. 

fop admiBsiblllty, 

_ 'When the statement is self-lnorlnunatoiy and 
also implicates a oo-aooused, the self-implication 
IB the guarantee for the truth of the accusation 
against the co-aooused and may be taken to be a 
eubstitute for the sanotion of oath. {Young and 
Sen,JJ.]. MT. RhUBAN V. EMPEBOB. 

120 I.C. 267= 81 0P.L.J. 26=1030 Cp.C. 43= 

^ , a IWO All. 29. 

S. 80 of the Evidence Act oan be 
applied it must be proved that a oonfeasion has 
been ^de by one of the persona who are being 
toed jointly for the same oflenoe and that the con- 
tesBion afieots the person making it as well as 
flome other persons so jointly being tried. The 
potion IB newto the Indian Evidence Act as oon- 
tostod mth the English Law and must be oon- 
atraed strictly. When once there is no such confes- 
mn M afieots the person making it any statement 
awde bj ono accused cannot be treated ae evidence 
•g^t the oo-aooused or be taken as afiording oor- 
^oiAtton ^of the evidence of the approver. 
SSS??* ■ -dnanthahriehM l/dr, JX 

IfAIDD Oi Embbbob. 1920 UMiU, 69A< 
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EYIDENCE ACT (1872), S. 30-^Bssentlals for 
admissibility. 

Statement, for using it against the co-atcused 

must be a confession in respect of 

which all are charged. 2 All. 444, Bel. on. (CnOts- 

n^r and Gregory, JJ.). BHADRE9WAB SARDAR V. 

Emperor. 109 I.C. 351=29 Cp.L-J. 

32 C.W.N 731=47 O.L.J. 526= 
10 A.I.Cr.R. 219=A.I.R. 1928 Cal. 416. 

Statement must not be self’exculpating. 

Section 80 contemplates a statement, which, 
taken by itself, is sufficient to justify the con^o- 
tion of the person making it for the oSenoe for 
which he is being jointly tried with the other 
person or persons against ^vhom it is tende red > 

2 All. 444, Foil. {Wadegaonkar, A. J. C.). RAQHU- 
NATH V. Emperor. 89 I.C. 516=23 N.L.R. 62— 
26 Cp.L.J. 1380= a. I. R. 1926 Nag. 119- 

Statement must inculpate the maker himself 

more than or at least equally with the co-accused. 

The test to determine whether any statement by 
a co-aooused amounts to a confession under S. 30 
is to see whether his statement proposed to be 
used in evidence against another is sufficient by 
itself to justify his conviction for the offence for 
which he is jointly tried with the other person 
against whom it is tendered. The statement of 
one prisoner cannot be taken as evidence against 
another prisoner under S. 30 unless the parties are 
admittedly in ^ttri delicto, that is, unless a con- 
fessing prisoner implicates himself to the full as 
much as his co-prisoner whom he is criminating. 
The ratio decidendi of the oases bearing on this 
point is that statements which inculpate the 
maker more than, or equally with, others, aloue 
can afford any satisfactory guarantee 0! their 
truth. This necessarily means less weight must 
be attached to statements which implicate the 
maker in a lesser degree than others. Where the 
principal blame is laid on others the statement is 
self-serving according to the ideas of the person 
making it and is entirely excluded from considetfi- 
tion. There is absolutely no guarantee what- 
ever as to its truth where the statement entirely 
exonerates the maker. Such a statement cannot 
be held admissible as against the oo-aooused. 
{Kinkhede, A.J.C.). Shbochaban v. EMPBROB. 

90 I.C. 385=21 N.L.R. 88=26 Cr. L.J. 1587= 

A.I.R. 1926 Nag. 117. 

-Oonfession to be used against oo-aooused 
must be coufession of guilt of maker. (Ross and 
Kulioant Sahay, JJ.). BignA Eumhar v. EM- 
PEROR. 94 I.C. 258=1926 P.H.C.G. 167= 

27 Cr. L.J. 594= A.I.R. 1926 Pat. 410. 

A oonfession should justify the oonviotion 

of the confessor and only then it is admissible 
against the oonfessoi's oo-acoused. 22 Or. L.J. 
2W, Foll.{Eanrison, J.). PAKHR-UD-DIN V. GROWN. 

95 I.C. 63=6 Lab. 176=26 Cr. L.J. 738= 

A.I.R. 1925 Lah. 436. 

Confession to be admissible must equally 

inoiiminate the maker with the oo-aooused against 
whom it is to be used. {Kottoal and KinkhedOt 
A.J.Cs,), Sheroov. Emperor. 811.G. 891= 

25 Cr. L.J. 1067=A.I.R. 1925 Nag. 79. 
■ " -‘-Confession of co-accused must implicate tlte 
maker to the same extent os the oilier accused. 

The statement of an aooomplioe is taken into 
oonsideration when he himself admits his own 
guilt to the Bame extent to whioh he implloates 
othejrs. HU oonfeBsion may be taken into oon^- 
deration against euoh other uarBons as well as 
against himself, beoause the aamissiou of his own 
guilt operates as a sort of sanotion ' whioh .to soma 
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EVIDENCE ACT (1872). S. 30 — Essentials for 
admissibility. 

extent takes the place of the sanction of an oath 
and so affords some guarantee that the whole 
statement is a true one. The word ‘ confession ’ in 
S. 30 cannot be construed as including a mere in* 
culpatory admission of guilt. A confession unsup- 
ported by other testimony is eyidence of the weakest 
kind against a co-accused. 7 All. 646, Foil. (Dalai 
and Cuming, A.J.Cs.). SHEO AMBAR v. EM- 
PEROR. 77 l.C. «9 = 25 Cr. L.J. 391 = 

A. I.R. 1925 Ondh 295. 

Only a confession implicating the maker 

and not exculpating him is admissible as against 
the other co accused. (Kennedy, J.C. and Raymond, 

A.J.C.). Topandas V. Emperor. 81 I.C. 249= 

25 Cr. L.J. 761=A.I.R. 1925 Sind 116. 
iferely because a confession is not complete 
and detailed up to the hilt it does not become in- 
admissible against a co-accused. (TTalsli and Ryves, 
JJ.). Lakhan V. Emperor. 84 I.C. 548= 

5 L.R.A. Cr. 101=26 Cr. L.J. 324 = 

A.I.R. 1924 All. 511. 

Confession of co-aecused need not completely 

implicate himself — Substantial implication suffici- 

ent. 

No general rule can be laid down as to the 
admissibility of confession against co-accused and 
each case must be decided on its own facts. All 
that is required is that the confession should sub- 
stantially implicate its maker in regard to the crime 
with which be and his co-accused are charged. It 
is not necessary that there should be an admission 
of actual guilt. It is sufficient if the admission 
establishes constructive guilt. (Mullick and Buck- 
nill, JJ.). SuKA Rabt V. Emperor. 

75 I.C. 705=4 P.L.T. 505 = 25 Cr. L.J. 17= 

A. I. R. 1924 Pat. 347. 
— S. 30— Evidentiary value. 

Statement of accused taken after close of 

prosecution case under S. 342, Criminal P. C., 
implicating co-accused — It is admissible against 
co-accused — But no weight can be attached to it if 
co-accused implicated by it was not given opportu- 
nity to cross-examine accused nor was he asked 
any questions to explain allegations made against 
him and statement was not made on oath. 4 Cal. 
483 ; A.I.R. 1923 All. 322 ; 38 Mad. 302; 17 All. 
624 and 23 All. 63, Cons., 6 Bom. 124, Bel. on. 
{Mir za and Broomfield, JJ.). WtLLIAM COOPER v. 
Emperor. 32 Bom. L.R. 747 = 

A.I.R. 1930 Bom. 354. 
- In the absence of any corroboration connect- 
ing an accused with the commission of offences 
the confession of a co-accused cannot be taken into 
consideration against him. (Broadway and Agha 
Haidar. JJ.). ARJAN SiNGH v. EMPEROR. 

119 I.C. 325=30 P.L.R. 646=30 Cr. L.J. 1046= 

11 Lah. 106= A.I.R. 1930 Lah.257. 

I The self-inculpatory confession of an 
accused implicating his co-accused is fact upon 
which alone the conviction of bis co-accused 
cannot be legally based. Nor can such a con- 
fession even if it be corroborated by other evidence 
which is insufficient by itself to sustain the con- 
viction of the non-confessing co-accused form a 
legal basis for his conviction. 

Per Full Bench.— But if there is any other 
relevant matter implicating the co-accused the 
Judge is pi^nuittedby S. 80to consider confession 
al.ong with the said matter and as a result of such 
co'^Ki.'i/'rf.t.. ' t<. convict the accused. (Pw 

, .0.). Such confession can be legiti- 

mately u fcO con oborate other evidence and even 
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EVIDENCE ACT (1872), S. 30 — Evidentiary- 
value. 

to supplement the same in those exceptional cases 
in which without such aid the other evidence falls- 
short by very narrow margin of that standard of 
proof which is requisite for a conviction. 

Where the other evidence was to the effect that, 
the accused were seen going on the night of the 
murder towards the place where the deceased lived 
and that there was general enmity between the 
accused and the deceased the evidence is insuffi- 
cient to justify conviction of the non-confessing, 
co-accused. 24 W.R. 42 Cr. and 9 C. P.L.R, 35 Cr., 
Appr. ; A. T.R. 1926 All. 377. Eel. on; other case- 
law discussed. (Findlay, J.C., Macnair and Subhe- 
dar, A.J.Cs.). GOBARVA v. EMPEROR. 

A.I.R. 1930 Nag. 242 (F.B.). 

The statement of a co-accused is admissible 

in evidence but according to the usual practice 
and as a rule of prudence it is unsafe to accept the 
tainted testimony of an accomplice so long as it is- 
not corroborated in material particulars. The 
difficulty enhances where the said accomplice doea- 
not adhere to his statement. (Sen. J.). MAN 
Singh v. Emperor. 121 I.C. 103= 

11 L. R. A. Cr. 1 = 13 A. I. Cr. R. 52= 
1929 Cr. C. 656 = 31 Cr. L J. 206 = 

A.I.R. 1929 All. 928. 

Although a confession of one co-accused may 

be taken into consideration against another under 
the provisions of S. 90, it would be unsafe, if nob. 
illegal, to rely on it without further corroboration 
in material particulars. (Harrison and Dalip- 
Singh, JJ.). KARAM DlN v. EMPEROR. 

115 I.C. 1 = 30 Cr. L.J. 385= 
A I R. 1929 Lah. 338. 
——Where there is nothing against an accused, 
person but a confession made by a co-accused from, 
the dock at the trial, a conviction cannot be sup- 
ported. (Waller, J.). GOVINDA NAIDU 
EMPEROR. 118 I. C. 512=1929 M. W. N. 391 = 

2 M.Cr. C. 76 = 30 Cr. L.J. 932= 
A. I. R. 1929 Mad. 285. 

An accused person cannot be convicted solely 

on such a confession made by a co-accused implicai- 
ing him. 9 C. P. L. R. 35 Cr. and 37 Cr.; 24 W. R» 
(Cr.) 42 ; 38 Cal. 659, Rel. on. (Kinkhede, A. J. C.). 
Neeha n. Emperor. 109 I.C. 801 = 

11 N.L.J. 104=29 Cr. L. J. 609= 
10 A. I. Cr. R. 340= A.I.R. 1928 Nag. 213. 

Conviction based solely on confession of co^ 

accused is bad. 

Under S. 30 the Court may take into considera- 
tion a confession made by an accused person as 
against the co-accused, but the Court can only 
treat a confession as lending assurance to other 
evidence against a ce-aocused and a conviction 
based on the confession of a co-accused alone 
would be bad in law. 38 Cal. S.'iQ. Foil. (Das and 
Scroope. JJ.). DEVENDRA BHATTAOHANDRYA V,- 
EMPEROR. 101 I. C. 881 = 28 Cr.L J. 497 = 

8 P.L.T. 566=8 A.I.Cr.R. 161 = 
A.I.R. 1927 Pat. 257. 
-- — Confession by itself cannot be treated as 
sufficient evidence upon which a conviction can be 
based of the co-accused, (ira^ir Hasan, A.J.C.), 
MANNA Lal V. King emperor. 75 I.C. 763= 

27 O.C. 40=25 Cr L.J. 49— 
A.I.R. 1925 Oudhl. 

" ' -A confession is only evidence against the- 

person who makes it. A conviction of an accused 
based solely on the confession of another accused 
cannot stand and there must be independent evi- 
dence entirely outsida if the confession can bo/ 
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evidence act (1872). S. 30 — E¥identiary 
value. 

used. C.J-0. MABAM 

snJLL, In re. 81 I.c. 817-20 

28 Cr. li.J. 1041 = A.I.E. 1924 Mad. 805. 
Confessing co-accused’s evidence is practical- 
ly that of an approver, and must be treated as suou 
especially where the confession was not free irom 
inducement. {WazW Hasan and Curmng, 

MAHADEO y. EMPEROR. 10 0. L- J. 280 = 

K T R Htio&OudhSS. 


Conviction based on it alone, is invalid. 

Prideaux andKotval, A-J .Cs.“^{Hallifax, A.J.C., 
Contra)— k confession of an accused not being de- 
clared “relevant" by the Evidence Act as against 
a co-accused cannot bo treated as “substantive^ 
evidence and a judgment cannot be based upon it 
so far 88 he is concerned. A Court may under S. 30 
of the Evidence Act “take it into consideration” 
with or supplementarily to relevant facts which 
may form the basis of a judgment {case-law dis~ 
cussed). A confession made by a co-accused must be 
regarded with suspicion. {HalHfaa, Prideaux and 
Kotval, A.J.Cs.). Sapku v. Empebor. 

66 I. C. 561=23 Cr.L.J.129= 
A.I.R. 1922 Nag. 146 (P.B.). 

Whether the confession of an accused can be 


used against his co-accused should be determined 
on seeing whether the accused can be convicted 
on that confession of the crime with which he and 
the co-accused were charged. {SJiadi Lai, C.J. and 
Wilberforce, J.). CHUNNi Lal v. Emperor. 

60 I.C. 660=22 Cp.L.J. 260 (Lah.). 


—The confession of a co-accused cannot per se 
sustain a conviction and to do so, it must be cor- 
roborated aliunde by independent evidence in some 
material circumstance. {ShadiLal, C.J. and Leslie 
Jones, J.). EEHRSINORu. EMPEROR. 

59 I.C. 913=22 Cp.L.J. 161 = 
3 U.P.L.R. (Lah.). 24= 11 P.W.R. 1921 Cp. 

A confession of an accused is not made on 
oath and its evidentiary value is very low. The 
statement of even an accomplice has a higher and 
more probative value than the confession of a co- 
aeoused. 

The Court can only treat a confession under 
S. 80 as lending assurance to the other evidence 
against the co-accused and a conviction on the 
confession of a co-accused alone would he bad in 
law. By S. 80 the Legislature has conferred upon 
the Court to take into consideration such confes- 
sion.^ The corroborative evidence must be cogent 
and it must be corroborative of the corpus delicti. 
{Raymond and Aston, A.J.Cs.). Pani M. Yaz v. 

Emperor. 83 I.c. 889=26 Cp.L.J. 185= 

16 8. L.R. 197= A.I.R. 1921 Sind 57. 

•— S. 30 — Retracted confessions. 


' ■ 1° cases where the sole evidence against th 

accused is that of a retracted confession such cor 
fession if it is relied on must be relied on as 
whole and not only in part. (Founa and Sen, JJ ' 

Ddbjan V. Emperor. 121 I.c 850= 

1930 Cp. 0. 84=81 Cp.lIj; 300= 

^ , A I.H. 1980 AIL 19J 

- -rows of. ■ 

A retracted confession is adffioient evidenc 
fop convicting the person who made it if the Ooui 
believes it to be true. As regards the person mai 
ingitsucha confession may even without an 
coEgbomtive evidence form the basis of eonvictloi 
Atf id^fdg Ws oorac^s'ed' cortoborative evidence j 
rifldtesarf.tsot ill‘ IBS; 29 All. 484; A. 1. R. 192 
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EVIDENCE ACT (1872), S. 30— Retracted con- 
fissions 

All. 627 and A. I. R. 1927 Oudh 17, Rel. on. {Raza^ 

and Hanavutty, JJ.). WAJID V-EMPBROR. 

7 0 W. N. 805=1930 Cr. C. 982= 
A.I.R. 1930 Oudh 412. 

^Retracted confession of accused standing. 

unrebutted and corroborated sufficiently, by 
material evidence, is admissible and goes strongly 
against co-accused. A. I R. 1929 Oudh 167, Ret. 
on. {Baza and Nanavutty, JJ.). 


When material for conviction of co-accused ^ 

The retracted confession alone of an accused is - 
not sufficient to justify the conviction of a co- 
accused. but where such confession stands un- 
rebutted, and there is nothing to show that the- 
accused had any reason for naming other men- 
falsely, and his story fits in exactly with the facts- 
known or proved and is corroborated sufficiently 
by material evidence against the co-accused, the- 
confession is admissible, and may be a strong piece 
of evidence against the co-accused. {Raza and 
Nanavutty, JJ.\. HAZABI v. EMPEROR. 

7 0. W. N. 527 = A. I. R. 1930 Oudh 353. 


There is no between retracted and' 

unretracted confession. 

The Evidence Act makes no distinction what- 
ever between a retracted or unretracted confession. 
Both are equally admissible and maybe taken into* 
consideration against the accused though it may- 
be that less weight would be attached to a retract- 
ed confession. {Cuming and Lort Williams, JJ.)» 
GOUR CHANDRA DAS V. EMPEBOR. 

115 I. C. 359=32 C. W. N. 1004= 
30 Cp.L.J. 475=A.I.R. 1929 Cal. 14. 

Retracted confession must be corroborated^ 

by independent evidence in material details. {F/orda- 
and Jai Lal, JJ.). MT. Miran v. Empebor. 

116 I. C. 621=30 P. L. R. 377= 
30 Cr. L. J. 640=1929 Cr. C- 167 = 
13 A. I. Cr. R. 49=A.I.R. 1929 Lah. 597. 


Confession retracted though to be regarded' 

with suspicion is admissible— If corroborated in 
material particulars or otherwise truthful it can 
be used even against co-accused. {Courtn&y~ 
Terrell, C. J. and Allenson, J.). SHBONABAIH 

Singh V. Emperor. 117 1. C. 43= 

8 Pat. 262=10 P. L. T. 228 = 
30 Cp. L. J. 716=A.I.R. 1929 Pat. 212. 


Retracted confession of co-acoused is not 

sufficient for conviction. 30 P. R. 1914, Cr., Ref* 
{Bhide, J.). PALA SINQH v. EMPEROB. 

107 I.C. 614=29 Cr. L. J. 267 = 

9 A. I. Cr. R. 527 = A.1.R. 1928 Lah. 329. 
The rule is now firmly established that ordi- 
narily, it is improper to use the retraoted confes- 
sion of an accused person against his oo-acousod, 
and that, generally speaking it is not safe to- 
convict the maker of such a confession without, 
corroboration in material particulars. {Teh Chand' 
and Coldstream, JJ.). Sher MAHOMED v. 
Emperor. 104 I. C. 630=28 P.L.R. 683= 

9 A. I. Cr. R. 56=28 Cr. L. J. 854= 

A. I. R. 1927 Lah. 765. 

Retraoted confessions although they are 
nevertheless evidence against the person making: 
them cannot be used as against the oo-aooused 
without substantial* corroboration, (Dos amT 
Seroope, JJ.). DEYBNDRA BHATXAOHANDRYA 
V. Emperor. loi I.C. 881=28 Of. L.J. 497=- 
^ , 8P.L.T. 666=8 1. i;0r.R.181=^ 

1927 Pat. SaT. 
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evidence act (1872), S. 30— Retracted con- 
fessions. 

• —As a matter of practice the Courts decline to 

convict accused persons on retracted confessions 
unless these confessions receive material corrobo- 
ration, but this is a rule of prudence, not a rule of 
law. [Das and Scroope, JJ.). DENENDRA Bhat- 
tachandeya V. Emperor. lOi I.G. 881 = 

28 Cr. L.J. «7 = 8 P.L T. 566=8 A. I. Cr. R. 151= 

A.I.R. 1927 Pat. 257. 
" It is not safeito base conviction on the retract- 
ed uncorroborated confession of a co-accused and 
mere identification of an accused person by a 
confessing accused, who admittedly knew him, is 
absolutely no corroboration of the statement of 
the confessing accused. Also the mere fact that 
"the accused were not found at their house and 
that they were absconding is no corroboration of 
such a confession. [Banerji, J.). DUNGAB v. 
Emperor. 95 I.C. 938=7 L. R. A. Cr. 143= 

27 Cr. L.J. 858= A.I.R. 1926 All. 603. 
The confession of an accused person, whe- 
ther retracted or not, can be taken into considera- 
tion as against his co-aooused. But an accused 
person cannot be convicted solely on the confes- 
sion or confessions of bis co-accuscd unsupported 
by other evidence : 3 U. B. R. 8, Foil. [Carr, J.). 
Nga Po K.ANK V. Emperor. 95 I.C. 7i= 

-i Rang. 45 = 27 Cr. L.J. 743 = A.I.R, 1926 Rang. 127. 

Accused made a confession which he subse- 
quently retracted. In the confession he carefully 
avoided saying that he took any actual hand in 
the murder. He stated however that he was one 
of the original conspirators and that he was pre- 
sent and saw the murder being committed without 
attempting to interfere, 

Held, this confession cannot be taken into 
account against the co-accused as the person mak- 
ing confession did not intend to implicate himself 
though he actually did so. [Sluidi Lai, C. J. and 
Sarris(m, J.). Hayat v. EMPEROR. 

68 I.C. 401=4 Lah. L.J. 41 = 
23 Cr. L.J. 561 = A.I.R. 1922 Lah. 119. 

A retracted confession is not inadmissible in 

evidence and a Judge does right in letting it in 
and leaving it to the jury to decide the value to be 
attached to it as against the maker. [Newbould and 
Suhrawardy, JJ.). ABDUL SALIM v. EMPEROR. 

69 I.C. 145 = 49 Cal. 673=35 C.L.J. 279= 
23 Cr.L.J.657=26 C.W.N. 680= 
A.I.R. 1922 Cal. 107. 
— S. 30— Scope and interpretation. 

Per Macnair, A.J.C. — When S. 80 lays down 

Ihat the Judge may consider a fact in certain cir- 
cumstances it plainly declares that fact to be rele* 
want in those circumstances. [Findlay, J.C., Mac- 
■nair and Subh^dar, A.J. Cs.). GOBARYA v. EM- 
PEROR. A.I.R. 1930 Nag. 242 (F.B.). 

- Per Full Bench. — Court has discretion to ex- 

clude a confession by an accused altogether from 
consideration against the co-accused if it is so dis- 
posed, Per Macnair, A.J.C. — The use of the word 
“ may “ does not show that every confession is of 
very small-value against a co-accused. It cannot 
be said that the word “ may ” gives the Court 
right to exclude the confession from consideration 
if it is 80 disposed. The Judge is given a discre- 
tion but the discretion must be exercised in a judi- 
cial manuer; if the confession would help in arriv- 
ing at a decision that the accused is guilty he 
•must do so. [Findlay, J.C., Macnair and Subhedar, 
-A.J.Ce.). C'OliAEYA V. EMPEROR. 

A.I.R. 1930 Nag. 242 (F.B.). 
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EVIDENCE ACT (1872), S. 30~Self-exonIpatory 
confessions. 

“■ SatTie offence ” — Meaning. 

The expression “‘same offence” in S. 30 means 
the identical offence and does not mean an offence 
of the same kind. The legislature did not intend 
the section to cover different offences in the same 
transaction by different persons. The illustration 
to S. 30 makes the meaning of the section quite 
clear. [Cuming and Lorl-Williams, JJ.). GOUR 
Chandra Das v. Emperor. 115 I.C. 359= 

32 C.W.N. 1004=30 Cr.L.J. 475= 

A. I. R. 1929 Cal. 14. 

Section 80 does not refer to statements made 

at the trial but the statements made before and 
proved at the trial : 33 Mad. 802, Diss. from ; 
45 All. 3-23 and 4 Cal. 483, Appr. (Waller, J.). 
Govinda Naidd V. Emperor. 118 I.C. 512= 

2 M.Cr.C. 76=30 Cr.L J. 932= 
A I R. 1929 Had. 285. 

‘‘ May take into consideration." 

The expression ‘ may take into consideration’ 
points to the necessity of there being other evid- 
ence on record to which this statement can lend 
assurance. [Kinkhede. A. J. C.). Neeha 
Emperor. 109 I.C. 80l=il N L J. 104= 

29 Cr.L.J. 609=10 A.I.Cr.R. 340= 

A.I.R. 1928 Nag. 213. 

‘ Affect ’ — Meaning. 

The word ” affect” is a very wide one and S. 30 
is not limited to a case where the confessing accu- 
sed directly implicates another accused as well as 
himself but also covers a case where the confession 
indirectly affects a co-accused. [Fawcett and Mad- 
gavkar, JJ.). EMPEROR v. SHIVABHAI BEOHAR- 
BHAI. 97 I.C. 660 = 50 Bom. 683= 

28 Bom.L.R. 1013=27 Cr.L.J. 1140= 

A I R. 1926 Bom. 513. 

To use therefore a statement made in the 

dock by one accused against the other in a joint 
trial, offends against at least two of the fundamen- 
tal principles of criminal law. What is contem- 
plated by Section 30 is formal proof by the prose- 
cution of a confession previously made. When you 
prove a confession made by a person, you tender 
evidence at the trial that on some previous oooa- 
sion be did in fact make a confession, and that is 
the only thing which was ever contemplated by the 
section. [Walsh, J.). MAHADEO Prasad ti. 
King Emperor. 76 I.C. 1025=25 Cr.L.J. 305= 
21 A.L.J. 179=45 All. 323=A.I.R. 1923 All. 322. 
— S. 30 — Self-exculpatory confessions. 

The statement of the accused in her coufes- 

sioQ admitting her guilt on implicating the oo- 
aocused is a self-exculpatory statement and is 
inadmissible in evidence against the co-acoused. 
[Raea and PuUan, JJ.). Emperor v. OHATTAR- 
PAL Singh. 7 0 W.N. 980. 

Confession exculpating author from alleged 

offence is not confession and should not be relied 
upon for convioting co-acoused. and Young, 

JJ.). ABDUL JALIL khan v. EMPEROR. 

A.I.R. 1930 All. 746. 

Self-exoulpatory statement of accused should 

not bo taken into consideration against his co- 
accused. [Mirza and Murphy, JJ.). EMPEROR v. 
0. E. Ring. 120 I.C. 340 = 53 Bom. 479= 

31 Bom. L.R. 543=1929 Cr. C. 114= 
31 Cr. L. J. 65= A.I.R. 1929 Bom. 296. 

—W here a self-exeuipatory statement is volun- 
teered by a co-aooused it is inadmissible in evidence. 
[Subhedar, A.J.C.). SHAMLAL v. EMPEROB. 

120 I.C. 210=31 Cr. L.J. 15= 13 A.I. Cr. R. 167= 
1929 Cr. C. 673= A.I.R. 1029 Nag. 390. 
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BYIDENCE ACT (1872), S. 30— Self-excnlpatory 
confesBions. 

- A oonfession made by one of the co-accused 
who does not implicate himself to the same extent 
as he implicates the other co-accused is of very 
little value at least as against the other co- 
accused. {Courlney-Terrell, C. J . and Fazl Ah, J.). 
KUKJA SUBUDHi V. Emperor. 118 I.C. 770— 
8 Pat. 289=10 P.Ij.T. 549=30 Cr. L.J. 675= 
1929 Cr. C. 62= 13 A.I. Or. R. 143= 

A.I.R. 1929 Pat. 275. 

Statements implicating co-accused but not 

incriminating maker are not admissible in evi- 
dence. (Jsfon, A.J.C.). Wahid Bux v. Empebor. 
120 I. C. 81 = 1929 Cr.C. 678=30 Cr.L.J. 1121. 

A.I.R. 1929 Sind 250. 

. I A confession, intended to be exculpatory 
as regards the person confessing, is inadmissible 
against a co-accused though it is admissible 
against the confessor. Case-law considered. (Find' 
lay, Offg. J. C. and Prideaux, A. J. C.). DlWAN 
Dhimab V. Emperor. 91 I.C. 1002= 

9 N.L.J. 80=27 Cr.L.J. 186=A.I.R. 1926 Nag. 229. 
~S. 30— Hiscellaneoas. 

' Identification by co-accnsed -while on trial 
is not admissible. (Walsh, J.). KHETAL v. EM- 
PEROR. 73 I.C. 62=45 All. 300= 

21 A.L.J. 143=4 L.R.A.Cr. 13=24 Cr.L.J. 526= 

A.I.R. 1923 All. 352. 
— S. 31— Admission by oo-defendant. 

Suit for possession — Admission by co-defen- 
dant of plaintiff’s title — No evidence by plaintiff — 
Admission is not sufdoient proof of plaintiff’s 
title. (JaiLal, J.) SAiDD v. MEHB Dad. 

101 I.C. 589=A.1.R. 1927 Lab. 356. 
— S. 31— ConoinsiYe admission. 

Admissions under Civil P. C., 0. 10, R. 1 are 

conclusive. (Sulaman and Sanerji, JJ.). ABDUL 
AZIZ V. Mt. Mabiyam Bibi, 97 I. C- 176= 

49 All. 219=25 A.L.J. 48= 
A.I.R. 1926 All. 710. 
— S. 31— DlToroe proceedings- 
' Divorce Act, S. IS— Husband admitting adul- 
tery alleged by wife-r-Admission is sufficient proof 

even in absence of other evidence. Robinson -9. Ro- 
binson, 29 h. J. N. S, 178, Foil. (Shadi Lai. C. J. 
and \Zafar\Ali, J.), MRS. M. V. O’Donbll v. 
0. B. O’DONELL. 9 L.L.J. 315= 

« . . A.I.R. 1927 Lah. 491. 

—8. 31 — Effect of admission against third ner- 
8on. 


— —An admission cannot have binding effect on 
?• claiming under an independent 

title. Where a Hindu father made an admission 
as regards the law applicable. 

Eeld, that it was not binding on the son because 
^ did not claim through the father. (Graham and 
MttUr, JJ.). GoPAii Jana v. Broja Mohan 

fl ft5' p *» .. M4. 

— S* 81 — Ezeentioa ppocdedintfs. 

execution proceedings 
must be held to be binding when the unsuccessful 
I^rty ^ooeeds to a suit. (Dalai, J.). Gordhan 
Dasw. Husainpa. loa 1.0.34= A.I.B. 1927 All. 659. 

81— Explained admlBsloDB. 

^ Admissions are on a somewhat similar foot- 

ing to a retracted confession, and it is difficult to 
^so^ conviction on such an admission. (Addison 
^ndEemp, JJ.). BifPBROB v. BAKHWAR Lad 
102 I.C. 492=8 A.I. Cr. B. 196=28P.L.R. 813= 
28 Cr. L.J 898*1.I.B. 1027 Lah. 549. 

82. 


jisertibn of right, 
^^hai^f %bgiiter* 



EVIDENCE ACT (1872), S. 32— Bhat’s register.- 

Boundaries. 

Cross-examination. 

Date of birth, 

Date of death. 

Death of executant. 

Dying declarations. 

Guardianship certificate. 

Horoscope. 

Interested statement. 

Ordinary coarse of business. 

Panda’s register. 

Pedigree. 

Previous statement. 

Public interest. 

Recitals. 

Relationship. 

Revenue papers. 

Scope. 

Special means of knowledge. 

Statement after dispute. 

Statemen;t against interest. 
Unreasonable delay or expense. 

Verbal statements. 

Miscellaneous. 


•s. Si — Assertion ot right. 

— Settlement deed under which pro note is trans'- 
ferred, if admissible as secondary evidence, may- 
be employed to prove pro-note under S. 32 (7) read' 
with Evidence Act, S. 18 (a). (Obiter). 26 I.C. 747, 
Rel. on. (Curgenven, J.). SUBBABAYALU NAIDD v. 
VBNGAUA NAIDU. A I.R. 1930 Mad. 742. 

-S. 32, clause 7 of the Evidence Act, makes the- 

statements made by a deceased person in respect 
of relevant facts themselves relevant if those 
statements are contained in a document which- 
relates to any transaction mentioned in S. 13, that 
is, a transaction in which an assertion is made of a 
right or title which is relevant question in the- 
suit, those statements being relevant in proof of the 
facts contained in the statements. So assertion' 
of title as o^er in a deed of mortgage is relevant 
on the question of the mortgagor’s ownership under 
S. 13 and after his death, under S. 82. Cl. 7. 
(S'odosiva Iyer and Spencer, JJ.). NALLAsrvA 
Mudaliar V. Ravan Bibi. 70 I C 389= 

14 M.L.W. 327=1921 M.W.N. 560 = 

^ A.I.R. 1921 Mad. 383. 

— S. 32— Bhat's register. 

Pedigree — Proof of. 

Entries made by successive generations of batda- 
supply a running account of the different branches 
of the families of their customers and they afford 
if otherwise reliable, evidence of as great value aa 

any family pedigree kept by the family members 
themselves. 

A pedigree may be kept by a member of the 
family or by another person on his behalf and can 
be emitted in evidence if it is written by a family 
Bard for the purpose of keeping a record of the 
family events for his use and for the use of the 
family. At any rate such a record is a record of 
the statements as are usually made to and noted- 
by the Bard ; it can he admitted in evidence, 
though the person who made the eutries is 
unlmown. The Bahis of Gangabasi priests which 
contain the relationships of their clients and theie 
ancestors are the records of statements made by 
pMBona havteg special means of knowledge and axa 

J ^ A- WO. DisU 

88 1.0. ®I8-a2 A. L. J. 6B7=S L.R.R. Cly. 435=^ 

46 All. 685=1, 1. H. 1924 lU. 675. 
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EVIDENCE ACT (1872), S. 32— Bhat’s register. 

Famihi pedigree — Proof by tlie books kept by the 

faniihi chronicler. 

Tf the book by a professional person ora person 
•^ hose business was to keep a book for the advan- 
tage of the family, is shown to have been kept in 
the ordinary course of business, it should be 
admitted as evidence under sub-S. 2. S. 32. Even 
if that were incorrect, still sub-S. 6 of S. 3'2 enables 
a family pedigree to be admitted in evidence so 
long as the members of the family depend upon a 
particular person to keep a record of the family 
events. {yfdcleod, C.J. ondShfih, tT.). MOH.VN 

Singh Umed R.vmol v. Dalpat Singh H.tNB.ui. 

67 I.C. 235=24 Bom L.R. 289=46 Bom. 753= 

A.I.R. 1922 Bom. 51. 

Family records kept by Bhals arc evidence 

on question of relationship. {Richardson and 
Shamsul Htida. JJ.). KarTICK CHANDRA v. GOS- 
S\IN RUDR.\NANDA GIR. 66 I. C. 894= 

25 C.W.N. 908=A.I.R. 1921 Cal. 482. 


— S. 32 — Boundaries. 

recital in a document between third 

•parties to the efiect that the land which formed the 
■boundary of the property dealt with by the document 
belonged to a particular third person is not admis- 
sible against persons not parties to the transaction 
evidenced by that document to prove the owner- 
ship of such neighbouring land. alagiri Naya- 
KAB V. PERUMAL NAYAKAB. 30 L.W. 422. 

.Recitals in documents regarding boundaries 

executed by third parties in favour of the plaintiffs 
•are not admissible in evidence if the executant is 
not dead and does nob come to corroborate them. 
A.I.R. 1927 Lah. 448, Foil,; A.I.R. 1927 Cal. 230 ; 
a t R 1916 P.C. 5, Dist, {Harrison, J.). Qhdlam 
-Muhammad p. KAiiiMULL.AH. 109 I. C. 728= 

10 L.L J. 370=A.I.R. 1928 Lah. 428. 


_ -Documents not inter partes — Statements as 
'to boundary description — Executant dead— Doou- 
tments are admissible; 16 C.W.N. 252; 23 Bom. 63; 

Bom. L.R. 409 ; 11 A.L. J. 139 ; 17 C.W .N. 108 ; 
45 Cal. 159 and 22 W.R. 231, Foil.; A.I.R. 1924 Cal. 
1067 Diss. from. PBAMATHA NatH Roy v. Bejoy 
Singh 99 I.C. 910=44 C.L.J* 587= 

A. I. R. 1927 Cal. 234. 

•Executant of a document containing recital 


■ of boundaries of land in dispute dead— Document 
is admissible. 23 Bom. 63 ; 16 C.W.N. 252 ; 
11 A.L.J. 139 and 45 Cal. 159. Foil. {B. B. Ohose 
and PanUm, JJ.). KETABUDDIN v. NAFARCHANDA. 

99 I. C. 907=44 G. L- J. 582= 
A. I. R. 1927 Cal. 230. 

A document between strangers to the suit 

in which mention is made of one of the parties or 
their predecessors as holding the land lying on 
the boundaries of the lands belonging to the exe- 
cutants of the document is not admissible in 
evidence. CHOONI LAD KHBMAN^v. NILMADHAB 
Ti\iiTK 86 I.C. 734—41 C L- J. 374— 

A.I.R. 1925 Cal. 1034. 
\ mere description of boundaries in a docu- 
ment between third parties cannot be said to be a 
statement against the proprietary interest of the 
person making it. PBAMATHA NatH ChouDHUBI 
KRISHNA CHANDRA BHATTACHARJEE. 

84 I. C. 420=28 C. W. N. 1092= 
A.I.R. 1924 Gal. 1067. 


— g. 32 — Cross-examination. 

The affidavit of a person who is dead and 

who is not subjected to cross-examination is not 
•evideiioe admissible either under S. 32 or S. 83, 


EYpENCE ACT (1872), 8. 32— Dying declara- 
tions— Admissibility. 

Evidence Act. {Wallace, J.). DORAISWAMI .Ayyar 
V. BaL-ISUNDARAM AYYAR. 102 I. C. 243= 

38 M. Ii. T.275 = A.I. R. 1927 Mad. 507. 

52 M. h. J. 477. 

— S. 32— Date of birth. 

Entry as to date of birth in a school register 

based upon statement of deceased father is admis- 
sible to prove .age. {Gokaran Nath Misra and 
Pullan. JJ.). MQNNA LAL V. KAMBSHARI D.AT. 

114 I. C. 801=5 O.W.N. 1111 = 
A.I.R. 1923 Oudh 113. 

— S. 32— Date of death. 

The question was as to the date of *4’s death. 

A mortgage deed executed by .-f’s son soon after .4’s 
deith in which A was described as dead is admissi- 
ble. {Hookerjee. C.J. and Rankin, J.). S.AYERUDDIN 
AKONDA V. SAMIRUDDIN AKONDA. t72 I. C. 985= 

A.I.R. 1923 Cal. 378. 


— S. 32— Death of execatant. 

Where papers about 45 years old proved to 

have come into the respondent’s hands as purchaser 
are produced in evidence, and where the papers 
cannot be shown to be in the hand of any one alive. 

A Court of fact may in the circumstances of the 
case presume that the writer was dead at the time 
they were produced; 16 C.L.J. 24. Rel. on. {Snhra- 
wardy and Oraham, JJ.). JUBBAR ALI v. MON- 
MOHAN Pandey. 114 I.C. 485=55 Cal. 1216= 

49 C.L.J. 70=A. I. R. 1929 Cal. 110. 
— g. 32 — Dying declarations- AdmisBibility. 
——The statement of a woman, who was alleged 
to have been raped and who committed suicide 
three days later, made immediately, after the in- 
cident is inadmissible in evidence as it'was not 
the cause of her death. {Wallace and Jackson, JJ.). 
KAPPINAIAH V. EMPEROR. 1930 M.W.K. 702. 

Statement by deceased before Third Class 

Magistrate not competent to record statement 
under Criminal P.O., S. 164— Statement is yet rele- 
vant under S. 32 (1). {Zafar Ali and Addison, JJ.). 
CHADJI V. EMPEROR. 120 I.C. 274= 

1930 Cr. C. 28=31 Cr.L.J. 79= 
A. I. R. 1930 Lah. 60. 

Where a person dies in a hospital after being 

assaulted and hurt, not of the injuries but of a ma- 
ladyiindependent of such injuries such for example 
as pneumonia, the dying statement of such person is 
not admissible in evidence in a trial of his assaul- 
ters under S. 324, {Pullan, J.). WALI MoHAMMAD 
V. EMPEROR. 7 O.W.N. 466= A.I.R. 1930 Oudh 249. 

Declaration made by a dying person, though 

he lingered on for some days, is a dying declara- 
tion. (F/orefe and Bhide, JJ.). THAKDB SINGH V. 
EMPEROR. 113 I.C. 177 = 10 L.L.J. 463= 

30 Cr.L.J. 65=11 A.LCr.R. 643= 
A. I. R. 1929 Lah. 64. 

■A dying declaration which contradicts itself 
in its various pacts is inadmissible in evidence. 
INAYAT ALI V. Emperor. 108 I.C. 526= 

10 A.LCr.R. 68=29 Cr.L.J. 418. 

. —A dying declaration as to the cause of death 
is admissible even when the charge is not one of 
homicide. 6 W. R. (Cr.) 75, Foil. {Mullick, Ag. 
C. J. and Wort, J.). LALJI DUSADH V. EMPEROR. 

106 I.C. 698=6 Pat. 747=9 A.L Cr. R. 379= 
29 Cr. L.J. 108=A. I. R- 1928 Pat. 162. 

Dying declaration certified by its recorder m 

Court to bo oorreot is admissible in proof of its 
contents. A.I.R. 1922 Cal. 882. Foil. {Harrison 
andJaiLal, JJ.). PARTAB SINGH v EMPEBOB. 

92 I.C. 167= 7 Lah. 

28 P.L.R. 222=A.LR. 1926 Lah. 310. 
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EyiDENCB ACT (1872). S. 32-Dying declara- 
tioDB—Cause of death. 

Dying declaration of one of the dacoita as to 

‘the circumstances of daooity before a Magistrate le 
.admiBsible against him. so far his implication m 
the crime is concerned but is not adimssible 
against other dacoits. {DanuU, J.). DANNU 
BINGH «, EMPBROB. 85 I C. 6«=26 Cr. L J. 547- 
5 L.R. A. Cr. 201=A.I.R. 1925 All- 227. 

— S- 32— Dying declarations— Cause of death. 

First information Report is admissible under 

S. 32 (1), Evidence Act. as the statement of a person 
(since deceased) relating to the circumstances of 
the transaction which resulted in his death. {Tek 
Chand and Johnstone, JJ ). Kapur SiNGH n. 
EUPEROR. 123 I.C 120=31 P.L. R. 83= 

31 Cr. L.J. 475=A.I.R. 1930 Lah. 450. 
——The first information report could also be 
'tendered in a proper case under S. 32 (1) as a 
declaration as to the cause of the informant’s 
death. [Bankin and Duval, JJ.). AziMADDTti. 
Emperor. 99 I.C. 227=44 C.L.J. 253= 

28 Cr. L.J. 99=54 Cal. 237= 
A.I.R.1927 Cal 17. 
■ ' Statement by a person as to circumstances of 
'transactions resnlcing in her death are admissible 
^hen cause of her death is in question. {Aston, 
A.J.C.) WAHID Bus V. EMPEROR. 120 I.C. 81 = 

1929 Gf. C. 678=30 Cr. L.J. 1121 = 

A.l.R. 1929 Sind 250. 
■ — Statement, as to circumstances of transaction 
Ksulting in death made before injury was inflicted 
;is admissible. A.l.R. 1921 Lah. 2S3 ; 1 Lah. 451, 
A.l.R. 1924 Nag. 115 and 20 P.R. 1916 Cr., 
lUl. on. {Fatocell and Madgavkar, JJ.). EMPEBOB 
«. SaiVABHAI Bechabbhai. 97 I.C. 660= 

50 Bom. 683=28 Bom.L .R. 1013= 
27 Cr. L.J. 1140=A.X.R. 1926 Bom. 513. 
. . —R eport to police showing motive for murder is 
•admissible. 

B made a report to the police that he was slapped 
by a ‘pahelwan’ of Nagpur because he had refused 
'to deliver the keys of a house. Next day, B was 
tmurdered by C, who was identified as the assail- 
ant of B on the previous day, 

Beldt that the report discloses the motive for the 
'murder and is admissible in evidence. {Baker, J.C. 
^andKottoal, A.J.C.). CHDNNiDAL v. King Empe- 
BOB. 881.0. 363=7 N.L.J. 144=26Cr. L.J. 1121 = 
• ^ ^ A I.R. 1924 Nag. 118. 

— S. S^pylng deolarationB— BTldentiary valno. 
— ; — ^It is unsafe to convict a person merely on the 
•dying statement when such statement is not record- 
ed in the deceased’s own words and contains a 
note of the substance of what deceased told the 
■polioe. {Boys and Young, JJ.). Emperob v 
€ikand^. 1930 Cp.C. 7d7=AJ.R. 193 J All. 832. 

-—Although a dying declaration, if properly re- 
•eorded is a valuable piece of evidence, but if while 

the statement is being recorded a third person is 

•present and prompts the deceased to give out 
names of certain accused, it would be exceedingly 
-ijnsafe to attach any weight to such a dying state- 
ment. {Broadway and Zafar Ali, JJ.). BlSHEN 
‘Ningh u. The Oeown. 96 I C 218= 

8 L.I1.J. 296=27 P.L.R. 484=27 Cr.L.j! 903= 

A I.R 1926 Lah. 496. 
2“- — No reliance would be placed on the dvine 
declaration when it is made at a time when the 
■ceooaMd mast have been well aware of the faot 
Jhat ^ accused has been named as his assailant. 

99 I.C. 822=8 L.L.J. 410= 

Mt .daJ r c; , s B.L.R. 632=28 cp.L.J. 114 


EVIDENCE ACT (1872), S. 32— Dying declara- 
tions— Procedure of taking. 

Reliability depends upon circumstances in 

which declaration was made and nature of its record, 
A dying declaration under the Indian Law as« 
sumes a character very widely different from what 
it is under the English Law. A dying declaration 
is relevant under the Indian Evidence Act, whe- 
ther the person who made it was or was not at the 
time when it was made, under expectation of 
death, and the weight to be attached to it depends 
not upon the expectation of death which is a 
guarantee of its truth, but upon the circumstances 
and surroundings under which, it was made and 
very much also upon the nature of the record that 
has been made of it. Hence it becomes almost al- 
ways a question of fact as to whether it should be 
relied upon or not. {Qreaves and Mukerjee, JJ.). 
EMPEBOB V. PBEMANANDA DDTT. 

88 I.C. 1000=29 C.W.N. 738=42 C.L.J. 247= 

52 Cal. 987 = 26 Cr.L.J. 1256= 
A I.R. 1925 Cal. 876. 
Dying declaration of inhabitants of a Pun- 
jab is unsafe as basis of conviction. {Scott-Smith 
and Martineau, JJ.). BAKHSHISH SINGH v. Eil- 
PSBOB. 86 I.C. 826=26 Cr L.J. 890= 

A.l.R. 1925 Lah. 549. 

' ■■-Dying declaration though conflicting with 
initial report is not wholly unreliable. (Broadway, 
J.). MuiiA Singh i;. EMPEROR. 71 I.C 593= 

24 Cr.L.J. 177= A.l.R. 1924 Lah. 413. 


— S. 32— Dying declarations— Partial acceptance. 

Acceptance of dying declaration in part and 

rejection of the rest is not permissible. 

A dying declaration stands upon a widely dif- 
ferent footing from the testimony of a witness 
given in Court. In the case of the latter it is 
permissible and at times necessary under cer- 
tain circumstances to accept a part which Is un- 
impeachable and reject that which is obviously 
untrue, though, to found a criminal conviction on 
such appraisement of evidence will be very often 
unsafe. As regards a dying deolaration, to accept 
a portion and reject the rest is entirely out of 
the question ; there must be absolute guaran- 
tee of the accuracy of the record and the truth of 
the entire statement before it can be acted upon. 
(Greaves and Mukerfi, JJ.). EMPEROR v. PRB- 
MANANDA DUTT. 88 I.C. 1000=29 C.W.H. 738= 
42 O.L.J. 247=52 Cal. 987=26 Gp. L. J. 1256= 

A.l.R. 1925 Cal. 876. 

—8. 32 — Dying deolapationi — Proeedope of 
taking. 

Form of dying declaration should show dis- 

tinctly the questions put to the declarant and his 
answers to them. 


Where a statement is not the ipsissima verba of 
the person making it but is composed of a mixture 
of questions and answers there ate several objec- 
tions open to its reception in evidence, which it is 
desirable should not be open in cases in which 
the person has no opportunity of oross-exa- 
mmation. In the first place the questions may be 
leading questions end in the condition of a person 
making a dying declaration there is always a very 
great danger of leading questions being answered 
Without their force and effect being freely com* 
prehended. In such oircumetanoea the form of the 
declaration should be such that it would be possi- 
ble to see what was the question and , what was 
the answer, so as to discover how muoh was sub- 

gested by the examining Magistrate, and how 
was the produofeioa of the pecson maklag the 


415 


DECENNUL DIGEST. 1921-1930. 


416 


EVIDENCE ACT (1872), S. 32 — Dyin^ doclftra* 
tions— Proof. 

ments. R. Mitchell, 17 Cox. C. C. 503 (1892), 
Foil. (Greaves and MuJierJi, JJ.), EMPEROR v. 
PREMAN'AXDA DUTT. 88 I.C. 1000 = 

29 C.W.N 738 = 42 C L.J. 247=52 Cal. 987 = 
26 Cr.L.J. 1256=A.1.R. 1925 Cal. 876. 

— S. 32 — Dying declarations — Proof. 

Dying declaration can be proved by examining 

person recording it or person who heard its being 
made — It must be taken as a whole and portion 
only cannot be Ullowed. (Graham a7id Lort Wil- 
liams, JJ.). Tafiz Pramanik V. Emperor. 

60 C. L. J. 584=1930 Cr. G. 196 = 

A. I. R. 1930 Cal. 228. 

Deceased’s statement to doctor made just 

before death, though admissible, must have inde- 
pendent corroboration to prove murder. (Jwala 
Prasad and James, JJ.). BULLU SINGH v. EMPE- 
ROR. 120 I.C. 474 = A I.R. 1929 Pat. 249. 

Dying declaration should be proved in 

manner prescribed by 8 Cal. 211. (Suhraicardy and 
Mukerji, JJ ). Sarat Chandra Kar v. Emperor. 
88 I.C. 860=52 Cal. 446=26 Cr. L.J. 1244= 

A. I.R. 1925 Cal. 821. 

Witnesses should not be allowed to prove a 

dying declaration as if it is a substantial piece of 
evidence in the case. The relevant fact to be proved 
is the statement made by a deceased person admis- 
sible under S. 32 of the Evidence Act and that 
statement is not a document made by the Magistrate 
but the verbal statement made by the deceased per- 
son. The only way of proving a dying declaration 
is by the evidence of some witness who heard it 
made, the witness being at liberty to refresh his 
memory by referring to the note made by him or 
read over to him at or about the time the statement 
is made. (Abdul Qadir, J.). KUNJ Lal v. Emperor. 
67 I.C. 577=23 Cr. L.J. 417=6 L. L.J. 115= 

A.I.R. 1924 Lah. 12. 

Proof by a witness pre.^tent is sufficient -proof. 

Where the dying declaration was recorded in the 
presence of a witness, was read over to the deceased 
in the presence of the witness and was admitted by 
the deceased to be correct, 

Held, if the witness, who heard that statement 
made, swears that the written statement correctly 
reproduces the words used by the deceased, this is 
sufficient to prove that the deceased did use the 
words contained in that statement. (Newhould 
and Suhrawardy, JJ.). EMPEROR y. BALARAM 
das. 71 I.C. 685 = 49 Cal. 358=24 Cr. L.J. 221= 

A I R. 1922 Cal. 382. 

— S. 32 — Gnardiansbip certificate. 

Where the person who bad filed the applica- 
tion and affidavit in the Guardianship proceedings 
was alive during the pendency of the suit in the 
Trial Court, and might have been called as a 
witness, but was not called, the defondant-minor 
was held not be entitled to the benefit of S. 32 (5l, 
Evidence Act. (Mookerjee and Chotzner, JJ.). 
Kara Kcmau Dey v. Jogendra Krishna Ray. 

71 I.C. 336=38 C.L.J. 186= A.I.R. 1924 Cal. 526. 

I The recital in a guardianship certificate as 
to age of a person is admissible under Section 32 (6). 
(Mookerjee and Panton, JJ.)* SARUT CHANDRA 
V. Bibhabatj Obbi. 34 C.L.J. 302= 

86 1. C. 433=A.I.R. 1921 Cal. 584. 

— S. 32— Horoscopes. 

— Horoacop^B containiDg dato of birtb and pro- 
pared by a person having special means of know- 
ledge and who is dead, are admissible to prove 


EVIDENCE ACT (1872), 
of business. 


S. 32 — Ordinary 


coarse 


date of birth. (Das and Adami, JJ.). Ganganand 
Singh v. Rameshwar Singh Bahadur 
102 I.C. 449 = 6 Pat. 388=8 P L.T. 730= 

A.I.R. 1927 Pat. 271. 

Horoscope brought into the Court by the 

family Pandit was held as evidence of the proof of 
age. (Dalai and Simpson, A. J. Cs.). Ambika 
PRAS.\D y. Lal Bahadur. 83 I.C. 840= 

11 0 L.J. 164=A.I.R. 1924 Oudh 353. 

A horoscope is often accepted as substantive 

evidence of the date of the birth of the person 
mentioned in it, perhaps with a vague idea of 
reference to Section 32. No part of that section 
can make any statement of a date in such a docu- 
ment a relevant fact. (Hallifax. A.J.C.). SH\n- 
KARGIR V CHINNUJI. 71 I. Q. 140 = 

6 N.L.J. 1 = A.I.R. 1923 Nag. 164. 
— S. 32 — Interested statement. 

Statetnents in a will. 

Statements in a will of an interested party in 
the disputes who was then taking a position 
adverse to another cannot be regarded as evidence 
against the other and are inadmissible even though 
the testator is dead. (5tr John Edge). Hari 
Bakhsh V. Babu Lal. 83 I.C. 418= 

22 A.L.J. 254=34 M L.T. 70 = 5 Lah. 92= 
5 L.R.P.C. 113=51 I. A. 163=28 C.W.N. 953= 
1924 M.W.N. 650=20 M.L.W. 406= 
26 Bom. L.R. 1108=A.I.R. 1924 P.C. 126 = 

47 M.L.J. 938 (P.C.). 
— S. 32— Ordinary coarse of business. 

Rent suit by landlord— Account books from- 

the landlord’s s/ierisfu tendered in evidence and 
admitted under S. 32 (2)— The fact that they were 
made in the absence of and without the assent of 
the tenants and were uncorroborated is not suffi- 
cient ground to consider them as of no value 
28 Bom. 294; 16 C. L. J. 24 ; 16 C. L. J. 328 and 
47 Cal, 266, Ref. (Page and Graham, JJ.). MAN 

Mohan Pandby v. hari Nath, iio I.C. 338= 

47 C.L.J. 4S7 = A.1.R. 1928 Cal. 408. 

A receipt, stating the disputed property as one 

of the boundaries to an adjacent plot, executed by 
a deceased person in the ordinary course of business 
and consisting of an acknowledgment written or 
signed by him of the receipt of money, is admis- 
sible in evidence under S. 32, and not under S. 18 ; 
19 C.W.N. 468 and A.I.R. 1922 Cal. 251, Dist. 
(Pullan, J.). Ahmad Shaji v. Jamal Ahmad. • 
113 I.C. 414=5 O.W.N. 174 = A.I.R. 1928 Oudh 248. 

Post mortem report. 

Where the Civil surgeon who conducted the post' 
mor^m examination bad since died. 

Held, that the post mortem report would be ad- 
missible under S. 32 (2) of the Evidence Act as 
being a statement made by a dead person in the 
ordinary course of business and in the discharge’ 
of his professional duty. (SulaiTnan and Mukerji, 
JJ.). Mohan Singh v. Emperor. 

85 I.C. 647=26 Cr.L. J.861 = 

6 L.R.A.Cf. 49=A.I.R. 1925 All. 413. 

Account books — Entries in relevancy. 

But where the persons making the entries are> 
dead these entries are relevant under S. 32, sub- 
section (2) of the Indian Evidence Act and the 
entries which are relevant also under S. 82, Sub- 
Section (2) are in law sufficient evidence in them- 
solves. and do not as in the case of entries admissi- 
ble only under S. 84, require corroboration. (STuidi 

Lal, O.J.). Mt. Rani v. Firm Bahadur mad 
Fakir Chand. 63 1 .C. 946= 

4 Lah. L. J. 86=A.I.R.i922 Lah. 119.. 
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ETIDENGE act (1872)> S. 32— Ordinary coarse 
of business. 

An endorsement of the deceased scribe of a 

document after the mark of the executant that it 
was his mark, is admissible. Offg. A. J.O.). 

Mt. Lahani v. Bala. 77 1- C. 798— 

18 N. L. R. 85 = A. I. R. 1922 Nag. 227. 

^Entries made in the diary of a deceased 

illiterate not by the chaukidar himself 

but by other persons at his instance are not ad- 
missible under S. 82 (2) of the Evidence Aot. 
2 P.L.J. 42, Foil. {Da^ and Adami, JJ.). OHAN- 
OHAMA KTJAB V. RAM GATAN. 67 I C. 57 = 

A. I. R. 1922 Pat. 111. 

— S. 32— Panda's register. 

Entries in the books of priests at places of 

pilgrimage visited by Hindus are admissible for 
proving relationship under S. 3-2. {Addison and 
Bhide, JJ.). BAL.\K RAM, HIGH SCHOOL, PANIPAT 
V. NanH Mal. 31 P.L.R. 509= 

A.I.R. 1930 Lah. 579. 

The statement contained in a deceased 


priest's bahi regarding the relationship by blood 
between persons deceased, before the question in 
dispute arose, is admissible in evidence under 
Cl. (6). 15 I. C. 625, Bel. on; 80 All. 510 (P.O.), 
List. [Campbell, J.). AilRITSARIA V. PBABH DIAL. 

89 I. C. 989= A.I.R. 1926 Lah. 157. 
'The papers, books and statement of a panda 


are admissible under S. 32 to prove relationship 
{Harrison and Zajar Ali, JJ.). BURA v. Namak. 

84 I.C. 912=6 L.L.J. 550= A.I.R: 1925 Lah. 281. 

Entries in the Purohit book are admissible to 

prove the relationship between parties. {Broadway 
and Moti Sagar, JJ.). KARTAB SINGH v. KiRPA 
SINGH. 30 P. L. R. 1922=3 P.W R. 1922= 

A.I.R. 1921 Lah. 380. 

—8. 32— Pedigcee. 

' Settlement pedigree. 

A settlement pedigree is admissible in evidence 
under S. 82, Cl. (5) if it be shown that it 
amounts to the statements of deceased persons, 
who were the members of the family and as such 
had special means of knowledge and further that 
these statements were made before there was any 
controversy as to the point, which is sought to ho 
established by the said pedigree. 8 0. L. J. 827 ; 
1 O.L.J 447; 19 0. 0. 321 and A.I.R. 1926 Oudh 101, 
Appl. (Hfisro und Nanavutiy, JJ.). Sarfaraz 
khan V. Mt. RAJANA. 112 I. c. 834= 

4 Luck. 39=6 0. W. N. 1285= 
„ A.I.R. 1929 Oudh 129. 

— —pedigree satisfying conditions of Ss. 82 (6) 
and 90— Relationship as given corroborated— 
Presumption as to its genuineness ought to be 
made. 87 All, 600; A. I. R. 1921 Nag; 49 and 
A.I.R. 1925 Nag. 271, Rei. on. (Zinfehedo. A.J.C.). 
JAGDBO V. VlTHOBA. 105 I, C 81 = 

« •/ ^ * L R. 1928 Nag. 20, 

Family ped%gree*^^onslructi<m. 

The word “ family pedigree '• in 01. 6 should not 
be construed according to the standard adopted by 
Courts of England in regard to pedigrees of 
English families. Peoples of India and peoples of 
England widely difier in their 'habits of thought 

modes of expression and indeed in their entire 
system of family life. 

Where a pedigree brings one down from the remot- 
est anoestcr to the generations living oontempora- 
^usly with a person in whose time it is prepared 
the doDument is a record of family traditions as to 
^uigc6e:and of the existence of peisone oontexa*' 
i^jSWSonslyalivQ.'/^ The. authenticity oi that-port. 
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EVIDENCE ACT (1872), S. 32 — PreYiouB state- 
ment. 

of the record which embraces the names of persons 
who existed before the living memory rests on the 
absence of anything showing directly or infeien- 
tially that the pedigree was prepared with any 
motive other than the natural motive of preparing 
and preserving a record of family traditions relat- 
ing to the family pedigree. Such a pedigree is 
admissible in evidence. 30 All. 510 (P. C.), Disf.; 
14 Cal. 296, Ref. {Stttart, C. J. and Waeir Hasan, 
J.). Jang Bahadur v. agan Singh. 

110 I. C. 466=3 Luck. 256=1 L. C. 700= 

A.I.R. 1928 Oudh 125. 

Pedigree Tables are inadmissible unless the 

persons who made them are proved to be dead or in- 
capable of giving evidence. (Caj«2?6cff, MEHB 

D.adv. Muhammad ali Shah. 84 I.C. 927= 

6 L.L.J. 299=A.I.R. 1925 Lab. 63. 

'‘Family pedigree" need not necessarily be 

ancient family record Jiandeddown from generation 
lo generation. 

The ruling of the Privy Council in 30 All, 510 
does not compel the conclusion that "family 
pedigree” as used in S. 82 (6) is confined to a docu- 
ment coming strictly within the desoription con- 
tained in that ruling, vie,, "an anoient family 
record handed down from generation to generation 
and added to as a member of the family dies or is 
bom.” 

A genealogical tree was received by the witness, 
a member of the family from hie deceased father 
with whom he had seen it 20 years ago. The wit- 
ness did not know who wrote it and when. 

Held, that the document would be admissible 
under S. 32 (6) or at least, as the declaration of the 
witness’s deceased father who must be taken to 
have adopted it. {Fotval, A.J. C.). Namdeo v. 
GANOBA. 86 I. C. 847=8 N.L.J. 29= 

A.I.R. 192S Nag. 271. 

Genealogical tree merely copied by the dead 

person from an old one is inadmissible. {Dasand 
Afocyh^rson, JJ.). JHOBALI RAI t). SAKHI RAI 

791. C. 335=1923 P.H.C.C. 266= 

A.I.R. 1923 Pat. 585. 

Family pedigree writer need not have spe- 
cial means of knowledge. {Brake-Brockman, 
A.J.C.). LahANU V. MOTIRAM. 63 I.C. 968= 

_ 4 N.L.J. 33= A.I.R. 1921 Nag. 49. 


'ords "family pedigree” in 01.(6^ do 
not necessarily include only euoh a pedigree as ia 
in the possession of a member of the family con- 
cerned. {Drake-Brookman, A.J.C.). LAHANU v 
Motiram. 63 I.C. 968=4 N.L.J, 33= 

a XV Nag. 49. 

— S. 32— Pedigree table. 

—Entries made in the pedigree table prepared 

at the time of the Settlement under instructions 
legally issued under the Land Revenue Aot giving 
the history of the Land in respect of which a suit 
is brought is not inadmissible in evidence. 
A. I. R. 1928 Lah. 214, Foil. (Jai Lai, J.). Sadar 
Ali V. Ali Mohammad. 110 i.c. 7 lo= 

10 L.L.J. 237=29 P.L.R. 678. 
—a. 32— ^eYiouB statement. 

. — -Evidence recorded for the purposes of proceed- 
ings under the Fugitive Offenders Aot oan beadmis- 
sible under Ss. 82 and 88 of Evidence Aot in pro- 
oeedings imder Penal Code against the some 
accused. {Wild, J. C. and Aston, A. J. 0.). e 0 
D. Wheeler t>. Emperor. 112 I.C 673= 

^ 29Cr.L,J. 1089 = A.I.R. 1928 Sind 161 . 

—Statements that the testator had no power to 
make a will, contained in an ohjeotion filed in a 
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EVIDENCE ACT (1872). S. 32— Previous state- 

ment. 

Probate case are not admissible in another proceed- 
ing to show that one of the members of the family 
had admitted the existence in the family of prohi- 
bition on testamentary disposition. (N. R. Chatter- 
jce and Chctzner, JJ.). PROTAP CHANDRA DEO 

Dhanbal Deb «. Sri Raj.a Jag.adish Chandra 
DEO dhanbal Deb. 82 I. C. 886= 

iO C. L. j. 331= A.I.R. 1925 Cal. 116. 

^-^When the conditions prescribed by S. 32 do 
not exist, a plaint filed in a rent suit is not admis- 
sible to prove a statement made by the superior 
landlord. {Mookerjee and Suhrawardy. JJ .). Lak- 
SHAN CHANDRA M.ANDAL V. T.AKIM DR.ALI. 

801.0.357=39 C. L.J. 90=28 C.W.N. 1033= 

A.I.R. 1924 Cal. 558. 

Statements made by insolvents under S. 27, 

sub-S. (1) of the Presidency Towns Insolvency Act 
cannot be received in evidence in a subsequent suit 
brought by their creditors against them. Sections 32 
and S3 of the Evidence Act are of no avail. The 
omission to object through mistake to the accept- 
ance of such evidence does not make it legally ad- 
missible. In re Brunner, (1887) 19 Q. B.D. 57*2; 
19 All 76-23 I.A. 106 (P.C.). iJ«/. to. (Mookerjee 
and Buckland, JJ.). LUCHIBAM MOTIBAM BOID v. 
RADHA CHARAN PODDAR. 66 I. C. 15- 

49 Cal. 93=34 0. L. J. 107= A.I.R. 1922 Cal. 267. 
— S. 32 — Public interest. 

^Declarations made ante hUm motam by per- 
sons who are now dead in respect of a question re- 
lating to a matter of general or public interest, 
even if they be no more than evidence of repuU- 
tion or hearsay evidence, are admissible. {Rankin, 

C J and I.). BUSOIDv. New AJ AHMED 

KHAN 119 I C. 116=33 C.W.N. 439 = 

A.I.R. 1929 Cal. 533. 

—8. 32 — Recitals. x ! . 

—^Recitals in compromise not stating the previous 

rights are not admissible. , 

Where there were no recitals in the consent de- 
cree as to the previous rights of the respective par- 
ties in the subject-matter of the litigation but it 
was stated at the outset that, regardless of the 
rights of the parties, they had come to an arrange- 
ment that in future their rights would be regulat- 
ed in the manner specified in the decree, 

Held that such recitals in the decree cannot be 
used as evidence under S. 32. {Mukerjee and 

JJ.). JAOADISH 

A.I.R. 1924 Cal. 1042. 

—S. 32— Relationship. 

Statements made by a person who is dead as to 

the name of her mother and other relations (except 
her husband) are admissible under S. 32 (5) in a 

charge under S. 368. I. P. C. 

WAHID BUX V. EMPEROR. 120 I C. 81- 

1929 Cr. C. 678 = 30 Cr. L. J. 1121 — 

A.I.R. 1929 Sind 250. 

Here hearsay evidence about relationship of 

varties is not admissible. viav.,,*- 

^ Where the witnesses gave no pedigree table hut 

stated vaguely that they were related to the 

and. therefore, know that the 

in the fifth degree, and as regards their 

knowledge they referred to their 

fnoos whore the attendant of ft 

relatives is possible, and further stated ftoy 

hoard there the bhats reciting the , 

Held, that the statements were not admisBible 
for proving agnate relationship, 32 Oal. 84 (P.O.) ; 


EVIDENCE ACT (1872), S. 32-Reyenae papers. 

A.I.R. 1922 P.C. 139; 39 Cal. 492 (P.C.);26I.O. 110 
and 26 All. 581, Ref. to. {Dalip Singh, J.). Mohan 
Lal V. MT. Tulsan. 109 I.C. 774= 

A.I.R. 1928 Lah. 824. 

A statement by a deceased person as to the 

existence of relationship, the person having special 
means of knowledge, and the statement being made 
before the legitimacy of a certain person was call- 
ed in question, is admissible in evidence. {Stuart, 

C.J. and Raza, J.). Raj Fateh Singh y. Baldeo 
Singh. 109 I. C. 310=3 Luck. 416= 

5 O.W.N. 143=A. I. R. 1928 Oudh 233. 
Statement in a previous suit admitting rela- 
tionship by a person who is dead is admissible in a 
subsequent suit, not under S. 33 but under S. 32 (5). 
(Ross and Wort, JJ.). GOKHUL Pande v. Baldeo 
SUKUL. 105 I.C.26=7 Pat. 90= 

9 P. L. T. 180=A.I.R. 1928 Pat. 113. 

Obiter. — Very liberal interpretation should be 

given to the words “ when the statement relates 
to the existence of any relationship by blood- 
relations.” 

Statements made by deceased members of the 
family about certain facts of family history and 
statements regarding the seniority of members of 
the family are admissible in evidence under S. 32, 
Cl. (5) of the Evidence Act, {King, J.). Krishno- 
PAL Singh v. Sri Raj Kaur. 104 I. C. 299= 

1 L. C. 97 = A.I.R. 1927 Oudh 278. 

Statement by testator that beneficiary is his 

adopted son — Suit for declaration of adoption — 
Statement can be used. A. I. R. 1922 P. 0. 102 
(P. C.) ; 26 C. W. N. 772 and 22 Cal. 843 (P. C.), 
Dist.’, 40 Cal. 555, Ref. (Das and Foster, JJ.). 
Chandbeshwar Prasad nabain Singh v. 
Bisheshwar pratab nabain Singh. 

101 1. C. 289=5 Pat. 777=8 P. L. T. 810= 

A.I.R. 1927 Pat. 61. 

Illustration (^) to S. 32 does not indicate 
that a declaration by a son as to his parentage 
would not be admissible in evidence. {Dalai, J. C.). 
SANTU V. Tara. 85 I.C. 407= A.I.R. 1925 Oudh 837. 

The dispute between the parties was whether 

the defendant S was or was not the mother of one 
K, deceased. At the trial a document executed by 
one if was put in evidence by the defendant. 
This document was a deed of gift in which the 
donor had described K as her grandson, and if he 
were her grandson the presumption was that he 
was the son of S as she was the daughter of if. 
Held, that the document was not admissible 
' under S. 92 because if was still alive and there 
was no other section of the Evidence Act which 
would make a statement by a person not a party to 
the suit admissible in evidence in the oircum- 
stances of the case. {Dawson-Miller, C. J. and 
UuUick,J.). SUMITRA KUER v. RAM KHAIB 
CHOWBBY. 1921 P. H. C. C. 17= 

A. I. R. 1921 Pat. 61. 

— S. 32 — Revenuo papers. 

The hudabandi papers are admissible under 

S. 32. 16 C.L.J. 828. Expl.] A.T.R. 1927 Cal. 855, 
Rel. on. {Cuming and Mukerji, JJ.). GOPBSWER 
SEN V. BIJOYCIIAND MAHATAB. 108 I.C. 883= 

55 Cal. 1167=32 C.W.N. 880 = 
A.I.R 1928 Cal. 894. 

Jamawasilbahi and jamabandi papers are 

admissible. 

Jamawasilbaki and jamabandi papers can be 
admitted in evidence under 8. 82 (2), but it must 
be clear that the persons who made them are dead 
and that the papers were made in the ordinary 
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BYIDEHCE ACT (1872). S, 32— ReTenae papers. 

-coarse of business. The entry as to the rate of 
'rent cannot be distinguished from other entries in 
the iamawasilbaki papers as being entries not 
made in the ordinary course of business. 
■^5 C W N. 204 and 47 Cal. 266, Appl. {Suhrawardy 
■ and Duval, JJ.). DOKRU SIIA v. JaQDISR Nath. 

90 I.C. 564 = A..I.R. 1926 Cal. 3o9. 

——.A statoiuent that certain land is in the Jchas 
possession of the landlord is of doubtful accuracy 
and ought not to be used in his favour when made 
in a Return by invoking the aid of S. 32 of 
■the Evidence Act or seme other adjective law. 
{Suhrawardy and ClMtener, JJ-). CHANDR.A 

Mohan Maiti v. Kinaram m.aiti. 

79 I.C. 412=A I.R. 1925 Cal. 408. 

— 8. 32— Scope. 

•Section 92 of the Indian Evidence Act is much 


•■wider than the Oommou Law-Rule in England. 
{Ross and Wort, JJ.), GOKUL PANDE v. BALDBO 
‘SUKUli. 105 I.C. 26=7 Pat. 90=9 P.L.T. 180= 

A.I.R. 1928 Pat. 113. 

StaUment must relate to tJie injuries by which 

•death was caused. 

The sub-section applies to the class of state- 
ments made by a dying person as to the injuries 
which have brought him or her to that condition, 
-or her circumstances under which those injuries 
•came to be inflicted. The rule as to the admissi- 
hility of evidence under S. 32 (1) has worked ill in 
India. {Broadway and Fforde, JJ.). AUTAR 
^INGHO. THE GROWN. 81 I.C. 964=4 Lah. 451 = 
29 Or. L.J. 1140=A.I.R. 1924 Lah. 2SS. 

■ -Per Uukerji, J . — The only material diSer- 
■once as between an entry relevant under S. 34, and 
one relevant under S. 32, Cl. (2), is that in the 
former case the person who made the entry may 
be available as a witness, while in the latter case 
%e is not. Such entries, no matter whether they 
are relevant under one or the other section are nob 
'to be considered as alone sufficient to charge any 
•person with liability. 28 Bom. 294; 10 Bom. 
0C..B. 811 ; 16 G.L.J. 24 and 16 O.L.J. 328, Doubled. 
{Cuming and Mukherji, JJ.). GOPBSWAR SEN v. 
BijoyOHAND. 108 I.C. 883=55 Cal. 1167= 

32 C. W.N. 680=A.I.R. 1928 Cal. 854. 
— ■ --Section 82, 01. (8) does not make the state- 
onent in a document between third parties admissi- 
ble against a party in suit. 41 Bom. 300 (P.C.), 
on. Case-law discussed. {Suhrawardy and 
*GrahamtJJ.). BBOJO MOHAN DAS v. QAYA Pro- 

97I.C. 265=45 G.L.J. 53= 
fl eo o 30C.«.N.761 = A.I.R.1926Cal.948. 

—8. 32 — Special meanB of knowledge. 

‘Evsder^— Admissibility. 

Where e^d^oe to support immigration of a 
Hindu family from one province into another is of 
witnesses who have heard about it from deceased 
lumbers of the famUy, it is inadmissible. Glauses 
£1??^ ^ of S. 32, Evidence Act, do not apply to it. 

■ijMhson and Moh\uddxn, A.J,Cs.). Ramchandra 
o. RAM^AI. 123 I.C. 907= A.I.R. 1930 Hag. 267, 
’-—-StaUi^t of a qanungo obottf relationship be- 

taluqdar must be pteaumod 
« knowledge as to the rela- 

tionship between the different branches of the 

a qanungo, it is his 
' ®^*^taish information to the Bettlemfent Court 

relating to title and/hh statement is 

''^‘*'**^**f‘liaSettlementOffioeYinth6!disbharKt 

•■rfi'the’dfficiAl (XJ'iWUL Wtaim FTfiaSn*^ 


EyiDENCB ACT (1872), S. 32 — Stafementa 
against interest. 

J.). Harihar pratab Bakhsh Singh V, Bishbsh- 
WAR B.AKHSH SiNGH. 109 I. C. 422 = 

3 Luck. 326=5 0. W. N. 299= 
A.I.R. 1928 Oadh 307. 

■Pedigree — Proof of special means of know- 
ledge necessary before admission of pedigree— 
Relationship fat removed in degree — Presumption 
of special means of knowledge does not exist. 
(Lyle, A.J.C.). BHiiiA SiNGHv. Mt. Sundar. 

69 I. C. 421=9 0. L. j. 186= 
26 O.C. 109=A. I. R. 1922 Oadh 218. 

A person’s statement about his being the 

adopted son of a particular person — Adoption taken 
place when he was very young — He should still 
be regarded as having “special means of know- 
ledge.” 3‘2 Cal. 84 (P.O.), Rel. on. (Drake-Brock- 
man. J.C.). GOLAB Thakur v. Fadali. 

68 I.C. 566 = A. I. R. 1921 Nag. 193. 
— S. 32— Statement after dispute. 

--■Statement made after a dispute has arisen 
is not admissible. (Su^airnan and Banerji, JJ.). 
Rup KISHORE V. PATRANI. 25 A.L J. 861 = 

A.I.R. 1927 All. 818. 
— S. 32 — Statements against interest. 

—Application of 5.32(3) to detrimental state- 
ment of Birxdu widow desiring to adopt. 

The principle upon which statements coming 
under S. 32 (3) are regarded as admissible in 
evidence is that in the ordinary course of affairs 
a person is not likely to make a statement to his 
own detriment unless it is true. But this sanc- 
tion is of no use in the case of a Hindu widow who 
after a lifelong enjoyment of her husband’s 
property, desires at the end to pass it on to her 
relations, and for this purpose goes through the 
form of adopting her brother’s grandson, to effec- 
tuate which she is bound to allege authority from 
her husband. (Lord Buckmaster.) Dal Bahadur 
Singh V. Bijai Bahadur Singh. 122 i.c 8= 

1930 A. L. J. 122=7 0. W. N. 295= 
84 C.W.N. 369 = 32 Bom. L.R. 487 = 
51 G.L.J. 230=57 I.A. 14=52 All. 1= 
A.I.R. 1930 P.C. 79=58 H.L.J. 446 (P.O.). 

^ Dispute regarding nature of land— Recitals 

in sale-deeds in favour of one party to suit showing 
natureiof same land are admissible under S. 32, 
11 A.L.J. 139, Bel. on ; 23 Bom. 63 ; 16 C.W.N. 252- 
17 C.W.N, 108 ; A.I.R. 1924 Cal. 1067 ; 45 Oal 159 
and A.I.R. 1922 Oal. 251, Ref. {Sulaiman and 
Kendall, JJ.). TiKA Ram ti. MOTI Lal. 

1930 A.L.J. 564=A.I.R. 1930 All. 299. 
—Where a person sentenced to death for mur- 
der makes a statement to a Magistrate about the 
time of his being hanged that the approver 
appointed to give evidence in the case, who had 
previously retracted his confessions, was not in- 
volved in the crime, the statement may be 
admissible under S. 82 (3). A. I. R. 1925 P. 0. 62. 
m. on. (Fmdlay, J. C. and Subhedar. A.J.G ) 

Sheikh Shapi v. Emperor. 124 i.c. 459i 

A.I.R. 1930 Nag, 259. 

lOMfer.)— Where the question, whether there 
was partition between the ancestors of the parties 
or not, 18 in issue, the statements made by the 
deceased ancestors of the parties to the effect that 
there was partition are admissible in evidence as 
they are statements against the proprietary Interest 
of the persons making them. (iJohiuddin and 
Jackson, Ai, J, Os.). JaitarAM 0 . NarottAU. 

^TJnder S. 32 (8) it i. 

‘ the document containing the statement wMiA- 
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EVIDENCE ACT (1872), 8. 32 — Statements 
against interest. 

must be against the proprietary interest of the 
person making it. 1910 M. W. N. 668 and 
1914 M.W.N. 779, Foil; 22 W. E. 231, Diss.from. 

Parties making statements which are not material 
to their interests have no occasion to be accurate. 
It is for this reason that a statement to be admis- 
sible must be against the interest of the person 
making the same. {Jackson, J.). K.\RUPPANNA 
KOKAR V. RAN’G.iSWAMI KON’AR. 107 I C. 293= 

A.I.R. 1928 Mad. 105. 

^The statement by a person since dead that 

certain lands lie on the boundary of the land form- 
ing the subject-matter of the document cannot be 
regarded as having been made against the pecuniary 
interest of the person making it under S. 32 (3). 
A.I.R. 1926 Cal. 948, Foil. {Duval and Hitter, JJ.). 
KUMUDA KUMARI V. DlLSOOK ROY. 

101 l.C. 542=45 C L.J. 138= 
A. I. R. 1927 Cal. 918. 

Evidentiary value of. 

So far as a statement against the pecuniary 
or proprietary or other interest of the person mak- 
ing it is concerned, such statement may be given in 
evidence against third persons, provided that the 
reference to such third persons is not foreign to 
that portion of the statement which is against the 
interest of the declarant. But although the whole 
statement of a deceased person is admissible in 
evidence, the value which the Court will attach to 
such evidence will depend in each case upon a 
variety of circumstances. If the statement hap- 
pens to be recorded in a document it must natural- 
ly possess greater value than when it depends 
upon the evidence of a witness who purports to 
have beard it. The Court in each case will also 
have to consider whether or not the statement in 
question bears on its face the appearances of truth, 
also the circumstances under which it came to be 
made, and whether or not the deceased person had 
a motive in making it or an object in naming the 
particular person whom he charges with compli- 
city in the crime in question. These are all 
matters which afiect the weight of the evidence 
and not its admissibility. {Shadi Lai, C. J, and 
Fforde, J.). MOHAMMAD v. EMPEROR. 

89 l.C. 252=26 Cr. L.J. 1308= 
A. I. R. 1926 Lah. 54. 
i — An admission against interest by a Hindu 

widow that she borrowed a loan for a particular 
purpose cannot bo split up into two parts making 
one part admissible and the other inadmissible, 
but must be admitted as a whole for the purpose 
of ascertaining the purpose and nature of the loan 
under S. 32. {Dawson Miller, C. J. and Maepherson, 
J.). SiTA Ram Singh v. khublal Singh. 

94 I. C. 13=5 Pat. 168 = 7 P. L. T. 573= 

A I R. 1926 Pat. 255. 

..-Statement in sale-deed that a certain sum is 
due from the executant thereof on account of a 
promissory note executed by him is admissible 
for controverting the presumption that a promis- 
sory note is executed for consideration and show- 
ing that only a part of the consideration really 
passed. {Stuart and Mukherji, JJ.). KaltaN 
RAI f. JAGAVNATH. 78 I. C. 1033= 

A. I. R. 1925 All. 130. 

Attesting with knowledge a document show- 
ing that the atubtnxs have no interest in the land 
passed by the documents, amounts to a statement 
against interest and is admissible under S. 32. 


EVIDENCE ACT (1872), S. 32-MiBcellaneouB. 

{Odgers and Hughes, JJ.). GNANAMUTHU NadaK' 
V. VEILUKANDA NAD.ATHI. 79 I. C 2= 

19 M.L.W. 494=1924 M. W. N. 451 = 

A.I.R. 1924 Had. 542. 

Statement by members of a community regard- ~ 

ing rule of st*ccw;ion. is admissible. 

A statement by some members of the Rajgond 
community that amongst Rajgonds a son takes 
interest by birth is a statement against the pro- 
prietary interest of the declarant and therefore is 
clearly admissible in evidence under S. 32 (3),. 
{Einkhede, A. J. C.). RAMNATH v. SUKALSI. 

78 I. C. 185 = A. I. R. 1924 Nag. 330. 
Declarations made by persons in disparage- 
ment of title to land, if made whilst in actual pos- 
session, are admissible in evidence under S. 32 (3)r 
of the Evidence Act. {Fawcett and Raymond, 
J. Cs.). RamdaSv. AJtJDHIADAS. 63 I. C. 685 = 

14 S. L. R. 137. 

— S. 32— Unreasonable delay or expense. 

In a case in Madras, the mere fact that a- 

witness happens to live at Rangoon is not a ground' 
for holding that his evidence cannot be procured 
without unreasonable delay or expense. [Venkata- 
Rao and Srinitusa Ayyangar, JJ.). KAN- 
DAPPA CHETTI V. TIRUPATHI CHETTY. 

86 l.C. 576=21 M.L.W. 210= A.I.R. 1925 Mad. 444. 

— S. 32 — Verbal statements. 

with anstvers by signs owing to throat 

being cut are admissible under Cl. (o). 

Where the man's throat had been cut and he 
could not speak but he was said to have replied to 
the questions put to him by means of signs. 

Held, that the questions put to the deceased' 
and the signs made by him taken together might' 
properly be regarded as "verbal statements" made 
by a person as to the cause of his death within the- 
meaning of S. 32. 7 All. 385 (F.B.); 1922 Cal. 402, 
Foil. {Scott-Smith and Fforde, JJ.). RaNGA v. 
THE Crown. 8*4 l.C. 552=5 Lah. 305 = 

26 Cr. L. J. 328= A.I.R. 1924 Lah. 681. 

Signs made by the deceased in answer to- 

questions amount to ‘a verbal statement.’ {New- 
bould and Ohose, JJ.). EMPEROR v. SadhD OhabaN’ 
DAS. 77 l.C. 993=49 Cal. 600 = 26C.W.N. 414=- 

25 Cr. L.J. 529=A.I.R. 1922 Cal. 409. 

Gestures by the person murdered are relevant 

but not their interpretation by witnesses present. 
{Coutts and Ross, JJ.). CHANDRIKA RAM KAHAR 
V. Emperor. 71 l.C. 353= l Pat. L.R.Cr. 77= 

24 Cr.L.J. 129=1 Pat. 401 = 
3 P.L.T. 779=1923P.H.C.C. 26= 
A I R. 1922 Pat. 535. 

— S. 32— Hisoellaneous. 

The statement that a document is a copy of 

the original is admissible whore made by a deceas- 
ed person in a document relating to a relevant fact 
and also as an admission under S. 21. {Lord Atkin.) 
V. Seethayya V. P. Subramanta. 

117 l.C. 507=33 C.W.N. 678= 
52 Mad. 453=29 M.L.W. 804= 
31 Bom. L.R. 756=49 C.L.J. 866= 
56 I.A. 146=1929 M.W.N. 553= 
A.I.R. 1929 P C. 115=56 M.L.J. 730 (P. C.). 

' ■ Statements of living persons not examined 

as witnesses are inadmissible in evidence to provo 
the allegation that the executant was a major at - 
the time when he executed the document. {Gokaran i 
Nath Misra and Pullan, JJ»)- MUNNADAL v. 
KAMESHARI DAT. 115 I’®’ 801 = 

5 O.W.N. 1111 = A.I.R. 1929 Oadh 113. 

——In the absence of proof of some fact within. 

S* 82, whAt tb6 appdlldto Oouxt has to do is to 
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^YIDENGE ACT (1872), B. 32 — Miscollaneous. 

iwhether or not there was any real oontention that 
the writer was still alive and if so grant a remand. 
{Rankin, G.J. andMitUr, J.). JONAB BISWAS v. 

Beva Kumari debt. 104 I C- 733- 

46 C.L.J. 253=A.I.R. 1927 Cal. 855- 
■ A statement made by deceased as to who will 
be his successor in case of his failure to have a son 
18 inadmissible in evidence under S. 32. (N.R. 
^katUrjee andPanton, JJ.). PrYAG Kumari DEBI 
V. Siva Prasad Singh. 93 I.C. 385- 

42 C.L.J. 280=A. I. R. 1926 Cal. 1. 
■' Statements of deceased persons are admissi- 
ble under S. 82 if certain conditions are fulfilled. 
The statements in a deceased person’s will as to 
the time when a certain member of the family left 
the house or as to the restriction imposed upon 
him by a will of a pre-deceased person do not fall 
•within any of the clauses of 3. 32. 44 Bom. 192, 
lUf. {KtTicaid, J.C. and Raymond, A.J.C.). Mt. 
Bhaghabiv. Mt. Khatbnd. 89 I.C. 118= 

16 S.L.R. 25=A.I.R. 1921 Sind 177. 
— S. 33 — Admissibility of depositions. 

It is necessary that under S. 33 of the Evi- 
dence Act the Judge must be satisfied that the evi- 
dence is admissible on the materiils before him, 
namely, on the ground that the witness whose de- 
jositioD is attempted to be put in was not or could 
not be found or had been wou over by the adverse 
pArty or otherwise incapable of giving evidence. 

A verbal application made by the Public Prose- 
•outor for admission of evidence of a particular 
'Witness Under S. .33, Evidence Act, is not by itself a 
snf^ient ground for admitting that evidence. 

-he^ &ot that no objection was taken to the 
•reception of evidence of a particular witness on the 
mem verb^ application by the Public Prosecutor or 
by the defence, does not dispense with the require- 
ments of 8. 83, Evidence Act. 39 Mad. 449 and 
W Lah, 837, Rif. {Suhrawardy and PatUrson, JJ.). 

Mokshad Sheikh v. Empbbor. 

, 1930 Cr. Cases. 

previous deposition is admissible against 
we witness on his subsequent trial, unless he has 
brought himself within the protection of the pro- 
to S 182. 39 Cal. 164 and 45 Cal. 720, Rel on. 
Yjretval, A.J.C.). Eupbrob v. E.C.D. WHEE- 

„ 112 I.C. 50=22 S.L.R. 498= 

, 29Cr.L.J.962=A.I.R. 1929 Sind 15. 

•RnSf ^J®<5tment proceedings in revenue Court— 
Poseession in civil Court-Evidence in 

in latter. {TekChandand 
Agf^Saxdar,JJ.). Saru Khan o. JAN Muham- 

108 I.C. 313=A.I.R. 1928 Lah. A3. 

with previous proceedings admitted 

sensed no party to 
P‘^°®®®^i?88-Admi88ion of evidence is 

■pRisAD GAPPOOR o. GOVIND 

irTlASAD. il 7 I, Q 241=30 Cr. L. J. 736= 

„ A- 1. R. 1928 Rang. 284. 

^e ad J Fngitive Offenders Aot may 

^^^missible m proceedings under Penal Code 
WW, J.C. and Aston, A. J. 0.). E. 0 n 
Wheeler v. Emperor. 112 t c Ma- 

Slid 161. 

t- . * Cods* 0* 41. B, 27— Statements of wit- 

SMa Act, commenc- 
ed after dismissal of suit between same patties 

JIAHANT RaU tJ. MT. LAOHMINA KUNWAr ' 

868=1927 H. W. R, 486= 
0. W. N. 1087=89 1I.L.T 168= 
ii I A A.T. 8.1987 P. C.123(P0) 


EVIDENCE ACT (1372), S. 33 — Condition prece- 
dent. 

•Where a witness for the prosecution is ex^ 


mined and cross-examined before charge ^nU 
leaves for England, and after charge the accused 
requires him to be cross-examined under S. 2^, 
Cr. P. Code, the Magistrate may act under the 
provisions of S. 33, Evidence .Act. {Maung B®, ^ •)• 
Nga Ba On 1). Emperor. 104 1. C. 637= 

6 Bur. L. J. 114=9 A. I. Cr. R. 33= 

28 Cr. L J. 861 = A. I. R. 1927 Rang. 248. 

The fact that a witness did not appear when 

cited or that bo was not examined when present is 
no ground to make his deposition in previous suit 
admissible. {Suhrawardy and Mukherji, JJ‘)> 
BBAJABALLAV V. AKHOY BAGDI. 93 I. G. 115= 

30 C. W. N. 254= A I. R. 1926 Cal. 705. 

'Where the formalities prescribed in Ch. 25 

of Cr. P. Code are not observed in recording 
evidence, the accused cannot be said to have had 
opportunity to cross-examine within S. 83. 
{Foster, J.). EMPEROR v. phagunia Bhutan. 

89 I.C. 1043=26 Cr. L.J. 1475= 

A. I. R. 1926 Pat. 58. 
Where evidence was given before a commit- 
ting Magistrate, but in the Sessions Court the wit- 
ness proves shy and speechless, S. 33 does not 
apply to the case and the evidence cannot ipso facto 
be treated as evidence at the Sessions. The proper 
procedure would be to give the prosecution the 
right to put leading questions under S. 154 and 
obtain the admission or denial of the truth of the 
evidence. (Pijjort, /.O.). MOTI RAM v. EMPEROR. 

75 I.C. 152=24 Cr. L. J. 904. 

— S. 33 — Compliance with section. 

Strict proof of compliance with the provision is 

necessary specially in a murder trial — Reasons shotdd 
be recorded before admission of evidence. 

Per May Oung. J. — The power given by S. 33 
requires to be exorcised with great caution and the 
Court must insist on strict proof before holding 
that the requisite coudibious have been satisfied. 
More especially is this necessary where a man is 
being tried for his life and the evidence sought to 
be put in is of signal importance. Moreover, it is 
essential that a Judge or Magistrate admitting 
such evidence should either in his judgment or 
preferably in a separate order record his reasons 
for doing so. 

Per Len^igne, J. — The section pre-supposes a 
consideration of the grounds for admission of the 
deposition prior to the admission of the evidence 
and if the grounds and raasons are recorded prior 
to the admission of the deposition as evidence, the 
order constitutes a more convincing proof of the 
considered adequacy of the grounds than a passage 
in a judgment subsequently written which in a 
case near the border line might easily assume the 
appearance of a subsequent statement of excuses 
for a previous ill-considered action. {May Oung 
and Lentaigne, JJ.). Nqa NYO v, EMPBROR. 

76 I. C. 817=1 Rang. 512=2 Bur. L.J. 208= 

25 Cr. L.J.2B7= A.I.R. 1924 Rang, 209. 
— S. 38^;^onditlon precedent. 

— — Sfrief compliance with regniratnenfs esseniiai. 

A previous deposition can be admitted in evidence 
only under the provisions of S. 38, Evidence Aot. 
but before it can be placed on the record of a orlmi- 
nal trial the Court must decide judicially that a 
proper effort had been made on behalf of the ptoae- 
outiop to secure the presence of the witness, that 
m spite of that effort he had not been traced and . 
^uld not be found out, or that he was incapable 
of giving evidence, or was kept out of the way by 
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EVIDENCE ACT (1872), S. 33 — Condition prece- 
dent. 

the adverse party, or his presence could not be ob- 
tained without an amount of delay or expense 
which, under the circumstances of the case, the 
Court considers unreasonable. 89 Mad 449- 41 Cal 

601: A.I.R. 1925 Lab. 418, i5’oN. 

The fact that the counsel for the accused gave 
his consent does not make any difference. A.I.R. 
W28 Mad. 32, Bel. on. {Tek Chand and Agha 
Mataar, JJ.). Ghulaji Haidab v. Emperob. 

116 I.C. 329:=10 Lah. 837 = 30 P.L.R. 192 = 

30 Cr. L. J. 623 = 1929 Cr. C. 85 = 

13 A. I. Cr. R. 34= A.I.R. 1929 Lah. 542. 

• Evidence taken in another case is inadmis- 

sible unless requirements of S. 33 are satisfied. 
{Eanhaiya Lai, J.C.). DWABKA SiNGH v. EM- 
PEEOB. 74 I. C. 860 = 25 0 C. 142= 

24 Cr. L.J. 828=A. I. R. 1922 Oudh 254. 

— S. 33— Consent of parties. 

■ ■ Evidence in a previous proceeding between 

the same parties can be made admissible in a subse- 
quent proceeding by consent of parties. A.I.R. 
1924 All. 845, Foil. {Madharan Nair, J.). LakshmI- 
DEVAMMA V. P. KBI6HTIAH. 104 I C. 518= 

39 M.L.T. 198=A.I.R. 1927 Mad. 1107. 

■ Evidence recorded in a previous judicial pro- 
ceeding between the same parties can be made 
admissible in a subsequent proceeding by tbe 
consent of both parties. 43 Mad. 699, Foil. 
{OdgeTs,J.). Vaeadabajulu Chetty d. Vela- 
TTDA UDATAN. 90 I.C. 743 = 22 M.L.W. 230 = 

A. I. R. 1925 Mad. 1160. 
Conditions imposed by S. 33 maybe dis- 
pensed with by consent of parties. 24 Bom. 591 and 
43 Mad. 609, Foil. {Neare and Daniels, JJ.]. 
Radha Kishand. Kedab Nath. 

80 I. C. 874=46 All. 815=22 A. L.J. 761 = 

6 L.R.A. CiY. 536=A.I.R. 1924 All. 845. 

• Strict requirements can be dispensed with by 
consent of parties. 43 Mad. 609, EoN. {Phillips 
and Venkatasubba Bao, JJ.). B. BHAVAmma v. 

B. BAMAMMA. 78 I. c. 176=19 M. L. W. 205= 

1924 M. W. N. 270 = 34 M.L T. 355= 

A.I.R. 1924 Mad. 537. 

— S. 33 — Death of witness. 

——Evidence of a witness, who dies before his 
cross-examination, is inadmissible. 5 C.W.N. 230, 
Foil. {Mears, C. J. and Lindsay, J.). NabsiNGH 

Das V. GoKUL Peasad. 

107 I. C. 243=50 All. 113= 

25 A. L.J. 775 = A. I. R. 1928 AU. 140. 

Witness examined in committal proceed- 
ings but not cross-examined immediately — ^NVituess 
dying before Sessions trial— His deposition in com- 
mitting Court can be admitted in Sessions trial. 
{Bankin, C.J. and C.C. Ghose, J.). AZIMUDDY v. 
Empebor. 101 I.C. 661 = 31 C.W.N. 410= 

28 Cr. L.J. 485=8 A. I. Cr. R. 134 = 

A.I.R. 1927 Cal. 398. 

— S. 33— Deposition of party. 

■ Evidence given by defendant as witness in 
previous suit is admissible as admission— Section 
38 does not apply to such case. 14 B.L.R. '(App.) 3, 
Foil. {Chatterjee and Pearson, JJ.). ALI MAHO- 
MED V. MAHARAJ BEPARI. 64 I.C. 266= 

36 C.L.J. 186= A.I.R. 1921 Cal. 781. 

— 8. 33— Different parties. 

A deposition of a witness made in a previous 

suit cannot be accepted as evidence in any sub- 
sequent suit wh^'U the witness is still living and 
more so when uhe parties to the previous suit are 
dlfierent from tbe parties to the subsequent suit. |. 


EVIDENCE ACT (1872), S. 33-Parties. 

{Mears, C.J. and Lindsay, J.). Narsikgh Das o» 
Gokul Prasad. 107 I.C. 243=50 All. 113:^ 

25 A. L.J. 775=A.I.R. 1928 All. 140. 
- Statement in a previous suit cannot be used, 
against person who was not a party to previous suit. 
{Sulaimanand Banerji.JJ.). RuP KlPHOBEf.PAT-- 
BAKI. 25 A. L. J. 861=A.I.R. 1927 All. 818. 

A statement of a witness examined in a case 

in which only one of the plaintifis in the subse- 
quent suit was a party, and in which the other 
plaintiffs were not parties at all, cannot be admit- 
ted in evidence against them all. {Misra, J.). 
HARI KISHEN V. RaGHUBAR DAYAL. 97 I.C. 853= 

1 Luck. 489 = 3 O.W.N. 645 = 13 O.L.J. 696= 

A.I.R. 1926 Oudh 578.. 

— S, 33— Discretion of Court. 

-Application is essentially matter of discre- 
tion of Court. (RonA-in. C.J. and C.C. Ghose, J.), 
JATI Mali v. Emperor. 33 C.W.N. 918= 

1929 Cr.C. 477=A.I.R. 1929 Cal. 768. 

— S. 33— Dying declaration. 

Dying declaration made to Sub-Inspector— 

Sub-Inspector examined under S. 208, Cr. P. Code' 
but not cross-examined — Sub-Inspector dying before 
Sessions Trial — Deposition can be admitted in evi- 
dence. {Graham and Lort-Williams, JJ.). TAFIR 
PRAMANIK V. EMPEBOB. 50 C.L J. 584= 

1930 Cr.C. 1£6 = A.I.R. 1930 Cal. 228. 

— S. 33— Evidence before Committing Magistrate. 

• Where a witness who gives evidence before 

the Committing Magistrate, leaves the district, the 
Sessions .Tudge cannot, without taking evidence to- 
see whether S. 33 of the Evidence Act has been 
satisfied, admit the evidence given before the Com- 
mitting Magistrate. {ScoH-Smiih and Fforde, JJ.), 
Khem Singh v. Empeeob. 88 I.C. 30= 

7 L.L.J. 105=26 Cr.L.J. 1086 = 26 P.L.R. 458 = 

A.I.R. 1925 Lah. 319. 

— S. 33— Identity of witness. 

To admit certified copy of the deposition of 

a witness his identity must be proved. {Suhrawardy 
and Mukerjee,JJ. ).'B^A3ABALhA-Vv.AKHOYBAGDl. 
93 I.C. 115=30 C.W.N. 254=A.I.R. 1926 Cal. 705. 

— S. 33 — Jurisdiction. 

A proceeding before a Judge or Magistrate 

who has no jurisdiction is coram non judice an^ 
the evidence of witnesses given in such a proceed- 
ing cannot be used under S. 83 on a retrial before 
a competent Court. {Campbell and Addison, JJ.). 
Beta Singh V. Empebob. 97 I.C. 752= 

7 Lah. 396=27 Cr.L.J. 1168 = 

27 P.L.R. 447 = A.I.R. 1926 Lah. 582. 

— S. 33— Medical practitioner. 

Examining the doctor is not an essential con.- 

dition when a witness is ill. 

Facilities for obtaining qualified doctors in Engr 
land are very different from those in India, andi 
thus it cannot bo accepted as a proposition of law 
that it is absolutely necessary to examine a quali- 
fied medical practitioner before evidence can be 
accepted under S. 33 of the Evidence Act when the 
witness is ill and thus unable to attend. {Suhra- 
wardy and Duval, JJ.). SHEIKH ALIJAN v. EM- 
PEBOR. 103 I.C. 846=31 C.W.N. 908= 

28 Cr.L.J. 766= A.I.R. 1927 Cal. 679. 

—S. 33-“ Parties.” 

■ “Parties” in the proviso include parties 
wrongly impleaded. {Kotval and Prideaux, A.J .Cs.}.. 

Gangabam V. Emperor. 82 I. C. 718= 

28 Cr.L.J. 1388= A.I.R. 1925 Nag. 172.. 
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EYIDENCE ACT (1872), S. 38— Repieflentatlyes- 
In-interest. 

— S. 33 — RepreBcntatiYes-in-Intereat 
•In seeing whether a person 


is the legal re- 


presentative of another or not for the purpose of 
rendering evidence admissible under S. 33, regard 
must be had to the state of affairs when the evidence 

is sought to be admitted. 

Where the defendant in a subsequent suit was the 
natural son of the plaintiff in previous suit and 
claimed in the subsequent suit not as the natural 
son of the plaintiff but as adopted son of a third 

person, . .. 

Beld, that the depositions in the previous suit 

were not admissible. A.I.B. 1927 Mad. 783, Appr. 
{KutMrdswatTti Sdstriy Odgets end Jecksertt JJ*)» 
Kbishnatya Rao V. Rajah of pittapub. 

116 I.C. 673=31 Mad. 893 = 28 M.L.W. 422= 
A.I.R.1928 Mad. 994=55 M. L. J. 894 (F.B.)- 
' Meaning of. 

The words “representatives-in-interest” mean 
that the parties in the second proceedings in which 
evidence is tendered must be the representatives-in- 
interest of the parties in the first proceeding, or 
in other words should be persons who derive their 
title through or claim under them, or, shortly, axe 
their privies. 

Section 33 cannot be applied without any refer- 
ence to the subject-matter of the two suits. The 
interests Involved in each case must be the same, 
or similar. English and Indian case-law ref. to. 
{Krishnan and Venkatasttbba Boo, JJ.). KRISHNA 

RAO V. Raja of Pittapub. 102 i.c. 713= 

A. I. R. 1927 Had. 733. 

Partners and joint contractors. 

The expression representatives-in-interest ” 
in proviso to S. 33 must at least include privies 
in estate. Partners and joint contractors are each 
other's agents for the purpose of making admis- 
sions against each other in relation to partner- 
ship transactions or joint contracts and must be 
regarded as privies in estate and are included in 
the expression “representatives-in-interest ’’ in 
proviso to S. 88. [Das and Foster, JJ.). Ohan- 
DRESHWAB PBASAD NABAYAN SINGHu. BISHESH- 
wab Pbatab Nabain Singh. 101 1. C. 289= 
3_Pat. 777=8 P. L. T. 310=A. I. R. 1927 Pat. 61. 
S^Right and opportunity. 

T" “The true reading of S. 33 is that the party 
had both the right and the opportunity of cross- 
examining. Mere opportunity to cross-examine is 
not B^oient. There must also he the right to do 
80. [Lord BuchnuiSter.) DAL BAHADUR SlNQH v. 

Bijai Bahadub Singh. 122 1, c. 8= 

1930 A. L. J. 122= 7 0. W. N. 298= 

34 C. W. N. 369=32 Bom. L. R. 487= 

. » 230=87 I. A. 14=52 All. 1= 

« t L. J. 446 (P.C.). 

—8. 33— Scope. ' 

^The general provisions of S. 83 of the Evi- 
dence Act are m no way affected by S. 850 of the 
Or, P. Code^ (F/orde and Addison, JJX Lekal 
V. Bmpebob. 101 1, c. 483=8 Lah. 870= 

« « 28 P. L. R. 199=28 Or. L. J. 431= 

\ *■*?=»• I- R- 1027 tah. 332. 

— B. 83— Thanedar’s statement. 

- - Copy of statement of (hanedar in one case is 

toadmiesible to prove 1 ms of property in another 

case. {MarUneau, J.). JiwAN Singh v. Empebob. 

( ; 4 L. L. J. 418= A* I, R. 19^ Loh. 832, 

'^8.'8&— Trial de noYo. i- ; 

^ Qppiin al -^^Tnalr^Evidbnoe — Trial de novo — 

* notw-Depositions at 
Prooedure is illegal— Oon-. 


EYIDENCE ACT (1872), S. 34— Accounts. 

sent of accused will not cure irregularity. (Oldfield 
andBamesam, JJ.). K. K. UMMAR lUJt In. re. 

69 I.C. 636=16 M.L.W. 697 = 1922 M.W.N. 644- 

23 Cp. L. j. 748=46 Mad. 117= 
A. I. R. 1923 Mad. 32=43 M. L. J. 659. 

— S. 33— Witness not cross-examined. 

The true reading of S. 33 is that the^ adverse 

party in the first proceeding had both the right and 
the opportunity of cross-examining and not the 
right or opportunity to cross-examine.” Where a 
Hindu widow made an adoption about fifty years 
after the alleged power to adopt was given^ by the 
husband and it appeared that in certain prior pro- 
ceeding regarding mutation of names tho^ widow 
had referred to the power but there was no issue on 
the point and the Court had disallowed cross-exa- 
mination regarding the same, 

Held, that the previous statement was not ad- 
missible in a later suit in which the validity of 
the adoption was questioned. [Lord Buckmaster .) 

Dal Bahadur Singh v. bijai Bahadur Singh. 
122 I.C. 8=1930 A.L.J 122=7 O.W.N. 295 = 
51 C.L.J. 230=52 All. 1=67 I.A. 14= 
32 Bom.L.R. 487=34 C.W.N. 369.= 
A.I.R. 1930 P.C. 79=58 M.L.J. 446 (P C,). 

— If the cross-examination of a witness is re- 
served by a Magistrate during committal proceed- 
ings of his own accord, that deposition is not com- 
plete and should not be admitted in evidence at the 
trial in the Court of Session. [Percival, J . C. and 
Barley A. J. C.). EMPEROR v. MahbAL. 

120 I. C. 524=1930 Cr. C. 70=31 Cp.L.J. 121 = 

A.I.R. 1930 Sind 54. 

■ Tn a warrant case until the stage provided 
for in B. 256 is reached the accused has no right to 
cross-examine and consequently the evidence of a 
witness given before framing of the charge is not 
admissible under S. 83. 8 0. W. N. 388, Bef. 
(Cuming and Lort-Williams, JJ.), EMPEROR v, 

0. A. Mathews. 1929 Cr.C. 669= 

A. 1. R. 1929 Cal. 822. 
A witness was examined by prosecution but 
no cross-examination was put to him and after the 
charge it was discovered that he was too ill to 
attend the Court and was unable to answer the 
interrogatories. The result was that he was never 
subjected to cross-examination. It was contended 
that the statement being incomplete his evidence 
could not he cousidered. 

ATefd, that such evidence was admissible but the 
weight to be attached to it depended upon the oir- 
oumstanoee of each case. A.I.R. 1925 Mad. 497, Bel. 
on. (Johnstone, J.). MANGAL SEN V. EMPEROR. 
118 I. C. 647=1929 Cr.C. 568=11 L.L.J. 384= 
30 Cr.L.J. 951=A. 1. R. 1929 Lah. 840. 
— S. 34— Absence of entry. 

Evidence that there is no entry in the account 

hooks is not admissible under S. 34. (Afooker- 
jee and Chotmer, JJ.). TARA K.UMAR GHOSB 
V. KUMAR Arun Ohandra Singh. 74 I.C. 383= 

36 C.L.J. 389= A.I.R. 1923 Cal. 261. 

— S. 34— “Account book." 

Where the cAtries are made from day to day 

but the totalling does not take place every day, 
this would not make the book any the less an 
account-book within the meaning of S. 84. (Aftlfra, 
A.J.C.). NABAYAN V. WAMAN. 69 I.C. 121= 

A.I.R. 1921 Nag. 133. 

*^S. 84— Acoounts. . 

— Evidentiary value of. 

Where defendant agreed with plaintiff ; “ You 
will receive a sum equivalent to 6 . pet , cent, ol the 

-aietptoflta (afl'Showninthe books) x>i the Bombay 
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EVIDENCE ACT (1872), S. 3$ — Acco nn ta, 

branch of the Bombay Company Limited as accru- 
ing from the sales of all goods for which you were 
salesman, whether on purchase or joint aooonnt.” 

Held, a plaintiff, who accepts the defendants’ 
books as deciding his rights to some extent, accepts 
them to that extent (unless he guards himself by 
apt words) as statements of the right mode of dis- 
tributing the results of the recorded transactions, 
and not as a mete repository of ffgures like a 
calendar or price list. On the terms of this agree- 
ment the books cannot be divorced from the sys- 
tem of book-keeping of which they are the expres- 
sion. The thing on which the percentage is to be 
reckoned is the profftof the branch as shown, and 
in showing a profit the mode of getting at it is as 
relevant as the final figure. The profit is the profit 
of the Bombay branch, not of some selected depart- 
ment of that branch, and it is the company’s profit. 
Profits “shown” can only mean profits, which from 
time to time are or in the ordinary course of 
business will be, shown. {Viscount Sumner.) 

Kaikhushroo Rustomji Wallace v. The Bom- 
bay Co. LTD. 104 I.c. 139=46 C L J. 214= 

1927 M.W.N. 600=29 Bom. L R. 1367 = 
32 C.W.N. 145=39 M.L.T. 294= 
A.I.R. 1927 P C. 210 = 53 M.L.J. 278 (P.C.). 
— S. 34 — Bogus entries. 

Account books ate sufficiently discredited if 

a certain number of entries therein are proved to 
be bogus by independent evidence which precludes 
the possibility of error or accident. {Lord Sin^a.) 

Seth Maganmal v. Darbarilal Chowdhury. 
107 I.C. 113 = 24 N.L.R. 40 = 30 Bom. L R. 296 = 
47 C.L.J. 222=5 O.W.N. 226=27 M.L.W. 523= 
A.I.R. 1928 P C. 39 = 54 M.L.J. 208 (P.C.). 
— S. 34 — Corroboration. 

Under S. 34 of the Evidence Act, relevant 

entries in account books unless corroborated are not 
sufficient to fasten liability on a person. {Sen and 
Niamatullah, JJ.). Khonn'i M.\l v. Dwabaka 
DAS. 1930 A.L.J. 987= A I.R. 1930 Ail. 710. 

• S tatement in books of account may be corrobo' 
rated by any evidence. 

Section 34 does not limit in any way at all the 
nature of the material upon which a Court may 
rely to support the statements in a book of account. 
Such material may take the shape of contemporary 
vouchers, receipts or other documentary evidence 
or of sworn oral testimony. {Stuart and Boys, JJ.). 
Kallu MAL V. BHAWANI Das. 88 I.'c. 383= 
6 L.R. A. CiY. 375=A.I.R. 1925 Ail. 742. 
—Plaintiff's own statement on oath in support 
of entries can be sufficient to support the entries 
in plaintiff's account books to fix the defendant 
with liability. {Abdul Raoof, J.). FIRM GODHA 
MAL BUDHU MAL V. DITTA. 84 I.C. 909= 

6 L.L.J. 504= A.I.R. 1925 Lab. 242. 
— S. 33— Essentials. 

It is only the account books that are pro- 
perly kept that are admissible in evidence as 
relevant. {Mears, C J. and Mukerji, J.). BANKEY 
Behari LAL V. BRM BEHABI Lal. 116 I.C. 285= 
51 All. 519=1929 A L.J. 115= A.I.R. 1929 All. 170. 
—8. 34— Evidentiary vaine. 

' -Relevant entries in account books unless 
corroborated are not sufficient to fasten liability 
upon a person. (5en and NiamatuUah, JJ.). 

Khunni Mal naeain das V. Dwarka das Baji 
Nath. 1930 A.L.J. 987= A.I.R. 1930 All. 710. 

Whore the plaintiff’s account books are the 

only evidence of the defendant’s liability to pay 
any of the particular sums entered against them 
the evidence ib not conclusive under S. 34, and 


EVIDENCE ACT (1872), 8. 34— Proof. 

plaintiff’s suit must fail. {Campbell, J.). Ganeshi 
Lal V. Firm Mangat Ram atma Ram. 

76 I.C. 157=A.I.R. 1924 Lah. 540. 

-Entries — Evidence of past transaction is rele- 
vant. 

In a suit for the recovery of Rs. 53-12 on the 
allegations that the defendants had irrigated their 
fields from the plaintiffs’ well and were liable to 
pay at the rate of Rs. 4 per bigha according to an 
agreement arrived at between the parties, 

Held, that the bahi entries in plaintiffs’ hahi 
showing that the defendants had been paying the 
water-rate in previous years at the rate demanded 
by the plaintiffs taken along with the oral evidence 
produced sufficiently prove the plaintiffs’ claim. 
{Hoti Sagar, J.). Pr.abhu Diy.AL v. Ram CHANDER. 

^ A.I.R. 1923 Lah. 595. 

— S. 34 — Hudabandi papers. 

S. 34 does not apply. 16 C. L. J. 828. Expl.\ 

A.I.R. 1927 Cal. 855, Ref. on. {Cuming and Mukerji, 
JJ.). gopeswar Sen v. Buoy Chand. 

108 I.C. 883= 
55 Cal. 1167=32 C. W. N. 580= 
A.I.R. 1928 Cal. 854. 

— S. 34— Irregular accounts. 

Accounts prepared at considerable intervals 

from memory or possibly inadequate materials 
cannot be treated as proof of the actual income and 
expenditure of the estate to which they relate 
although they may be useful in cases where they 
corroborate other evidence. {Phillips, Offg. C. J. and 
Srinivasa Aiyangar, J.). Ra.tagopala NaidU v. 
SUBBAMMAL. 109 I. C. 153=51 Mad. 291 = 

28 M. L. W. 158= 
A.I.R. 1928 Mad. 180=54 M.L.J. 703. 

— S. 34— Jama wasil baki papers. 

■- ■Jama wasil baki papers, in the absence of 
proof that the writer or the maker of the entries 
therein at the date of the trial was dead or could 
not be procured without unreasonable expense or 
was otherwise such a person as is contemplated by 
S. 32, merely amount to evidence under S. 34 
which in the presence of other substantive evidence 
may be used as corroborative but which cannot be 
regarded as proving any fact by itself. (Rankin, 
C.J. and Milter, J.). JoNAB Biswas v. SrvA 
KUMARI DEBI. 104 I. C. 733=46 C. L. J. 253= 

A. I. R. 1927 Cal. 855. 

— S. 34-Proof. 

Necessity of formal proof that books are kept 

<71 course of business has bee^t dispensed with. 

Under the old Evidence Act II of 1855, books to be 
admissible had to be proved to have been regu- 
larly kept in course of business. In tho later Act 
I of 1872 the words ” proved to have been ” have 
dropped. This amounts to material alteration in 
the law. The legislature has dispensed with the 
necessity of any formal proof that the books were 
kept up in tho regular course of business. It is a 
matter of intrinsic evidence as to whether tho books 
in question were books of account and regularly 
kept in the regular course of business. The only 
limitation imposed by the statute is that the state- 
ment contained in the account books "shall not 
alone be sufficient to charge any one with liabi- 
lity.” The value of the entries is corroborative 
and cannot bo used ns independent evidence to 
charge any person with liability. 18 All. 92, Rel. 
on; 27 Cal. 118, Ref.] 4 Bom. 676, Dist. {Toung 
and Sen, JJ.). BmPEROR v. NARBADA PRASAD. 

121 I. C. 819=1930 Cp. C. 84= 
61 All. 864=31 Cp.L.J. 856= 
A.I.R. 1980 All. 88. 
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EVIDBHGE ACT (1872), S. 34— Proof. 

' --Where there were only the account books 
And the general statement of the plaintiff that 
there were dealings between him and defendant. 

FeW, that the dealings were not proved under 
S.84, Evidence Act, in absence of evidence of spew* 
fio sums having been paid. A. I. R. 1924 Lah. 540, 
A.I.B. 1922 Lah. 838; A. I. R. 1923 Lah. 431 and 
82 P.R. 19li, Foil. [Addison, J.). BUTA v. TiELOK- 
<JHAND. I ®* 862— 

A.I.R. 1927 Lah. 903. 

Party producing accounts should prove reliahi- 

lily of each item. 

It is for the party who puts forward the accounts 
to explain them and snpport them in such a way 
AS to convince the Judge there is such a probability 
of their accuracy as to make it reasonable for a 
prudent man to accept them. 26 Bom. 363, Foil. 

A mere account book without more does not 
prove anything. 52I.C. 704, 

The law requires proof not only of account books 
generally but of each item, that is, in the interest 
of the person producing the books but with regard 
to admissions, i.e., entries against the producer's 
own pecuniary interest, the law 'dispenses with all 
-proof save that the book has been kept by or under 
the authority of the producer. [Odgers and Madha’ 
van Nair, JJ.). MATHILDA SiCE v. Pbitz GAE* 
BELE. 96 I.C. 429=^23 U.L.W. 272= 

A.I.R. 1926 Mad. 953. 

Fntries in account books must be proved by 

independent evidence.' 

Mere entries in books of account are not by 
■themselves sufficient to charge any person with 
liability. The reason is that a man cannot be 
allowed to make evidence for himself by what be 
ohooses to write in his own books behind the back 
of third parties. There must be independent 
ovidenoe of the transaction to which the entries 
relate, [Wadegaonkar, A.J.C.). BEja v. BiSAN 
Dayal. 89 I.C.371=A.I.R. 1925 Nag. 445. 

• ' -Mere production of books of accounts with- 

out proof is not sufficient to charge a defendant 
with liability although it may have been shown 
that they had been regularly kept In the coarse of 
■business. 15 O.L. J. 621 and 47 P.L.R. Iyl4, Foil. 
{Abdul Baoof and Harrison, JJ.). ABDUL HAQv. 
PIBM Shivji Bam. , 71 I. C. 239 = 

„ . A. I. R. 1922 Lah. 338. 

— B. 84— Regularly kept.’ 

A book of account may he said to he regular- 
ly kept, although the book ie not entered up from 
day to day or hrom hour to hour as the transactions 
takepUoe. [Das and Foster, JJ.). CHANDBBSH* 
WAE PBASAD NAEAIN SlMGE v. BISHESHWAB 

Pbat^ naeain Singh, 101 l.c. 289= 

6 Pat. 777*8 P.L,T. 510= A.I.R 1927 Pat. 61. 


Irregi^aniies in keeping account books affect 
•sfa wexgU, hui not admissiUUiy— Regularly means 
cecorfdxng to certain rules or system. 

Tie fact that the entries in an account book are 
■not m chronological order, and that the roznama 
was written up once a week from memoranda on 
ijoose papers, which were destroyed, and that the 
KhatMni was written up once a month, affect the 
'weight of the evidence but not its admissibility. 

According to S. 34, regularly or systematioallv 
that the accounts are kept according to a set 
^1 ^ee or a system, whether the aocountant has 
^pUpwed the rules or system closely ot not. Nor 
w ^ete anything in the seotion that says the 
jjys^m must, be an elaborate or reliable one. Both 
m^t^rs, t)ie degree of j j^cellenpp o( the 
^^pte|a^and the oloseness with which it has been 


EVIDENCE ACT (1872), S. 35— Birth and death* 
registers. 

followed, affect the weight of the evidence of an 
entry, not its admissibility. The roughest memo- 
randa of accounts kept generally according to the 

most elementary system, though often departing 
from it, are admissible iu evidence, but would of 
course have no weight. (Hallifax, A.J.G.). KESHO 
EAO V. Ganesh. 95 I.C. 128= 

A.I.R. 1926 Nag. 407. 
— S. 34— Unstamped receipt. 

■ "'Where, in an account book kept in the regular 
course of business copies of all receipts given by 
plaintiffs ate entered, in the usual course, and one 
of such entries was that of an unstamped receipt, 
held, that nevertheless the entry was admissible 
under S. 34 of the Act. (Hallifax, A.J.C.). CHOU- 

dhdbi Rampbasad V. Nathu ram. 68 I.C. 494= 

A.I.R. 1923 Nag. 32. 

— S. 35. 

Basis and scope. 

Birth and death registers. 

Civil Court records. 

Ouardian&hip certificate. 

Judgments. 

Municipal records. 

Police records. 

Records of custom. 

Reports of officers. 

Revenue records. 

School certificate and registers. 
Miscellaneous. 

— S- 35— Basis and scope. 

S. 35 covers public documents of Native States 

or foreign countries. [Fawcett and Madgavkar, JJ.). 
BHANUDAS NABAYANBOA V. KBISHNABAI CHINTA- 
MANI. 99 I.C. 307=50 Bom. 716= 

28 Bom.L.R. 1225=A.I.R. 1927 Bom. 11. 

The section is based upon the ciroumstanoo 

that in the case of official documents entries are 
made in the discharge of public duty by an officer 
who is authorised and accredited agent appointed 
for the purpose. The law reposes such a confidence 
in public officers that it presumes they will dis- 
charge their several trusts with accuracy and 
fidelity. [Walmsley and Mukerjee, JJ.). TaeAS 
CHANDEA OHUCKERBUTTY V. PABASANNA KUMAR 
SAHA. 78 I. C. 719=39 C.L.J. 389= 

28 C.W.N. 679=A.1.R. 1924 Cal. 654. 

—8. 35— Birth and death registers. 

— Entry in death register may be rejected 

when used to prove or disprove death on parti- 
cular day, if register is prepared in casual way. 
[Cuming, J.). KALIPADA DAS KABMAEAB V. 
SAsai BHUSAN Majhi. A.I.R. 1930 Cal. 636. 
•- ■ - D ate of death — Inference of. 

Where the date of death of a person was in ques- 
tion, and a report of death in the kotwal’s diary, 
dated 6th January, 1918, was produced but it did 
not mention the date of death but the lower Oourt 
inferred that the death was within a week of the 
date of the report, 

Held, that the inference drawn by the lower 
Oourt was not altogether erroneous or one which 
could not have been reasonably drawn from facts 
proved. [Kinkhede, A. J. C.). Mt. Bani tj. 
Ganaji. 103 I.C. 883= A.I.R. 1927 Nag. 826. 

Copy of birth register is admissible to prove age. 

Where the original birth register of a particular 
year was found to have been lost, but a copy 
thereof, prepared by the public servant whose duty 
It was to maintain such a register, was lonnd and 
it waatelied upon to show that cettain'iA was bom 

in that year andJdt was also found that the pubUo 
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EVIDENCE ACT (1872), S. 35 — Birth and death- 
registers. 

servant who prepared that copy had died shortly 
after. 

Held, that the copy was admissible. (Venkata- 

subba Bao, J.). Chakravarthi v. Pushpavathi. 

95 I.C. 1005=23 M.L.W. 688= 
A.I.R. 1926 Mad. 985. 

• Death Beghier kept in police statioii is official 
book. 

The Death Register kept at the police station 
is an official book and the entries in it are legally 
adrpissible. Such a register is an official book, 
register or record made by a public servant in the 
discharge of his official duty within the meaning of 
S. 35 of the Evidence Act, and an entry made 
therein would, therefore, be itself a relevant fact. 
14 0. C. 68, 15 0. C. 321; 19 0. C. 221; 54 I.C. 166, 
Dis/.; 46 Cal. 152 and 22 O.G. 124, Foll.\ 41 :Mad. 26, 
Bef.to. (Sulaivian and Eanhaiya Lai. JJ.). Shib 
Deo Misra v. Ram Prasad. 87 I.C. 938= 

46 All. 637 = 22 A.L.J. 690= A.I.R. 1926 All. 79. 

1 — Death register is public document and is 

ordinarily conclusive of dates of deaths recorded. 
(Spencer. Offg. C. J. and Srinivasa Aiyangar, J.). 

Rangappa Nayakar V. Rangasami Nayakar. 

88 I.C. 249= 1925 M.W.N. 232= 
A.I.R. 1925 Mad. 1005. 

• Death Register— Entries during Epidemic 

Season appearing to have been made at one time 
and not from day to day — Informant not examined 
— Register is not of much value. (Shah, Ag. C. J. 
and Crump, J.). SHIVA BASAPPABIN LAGMAPPA 
Manoli. V. Nilawa KOM SATAPA MANOLI. 

82 1. C .618 = 24 Bom. L.R.1162= 
47 Bom. 110 = A.I.R. 1923 Bom. 17. 

Register of births and deaths — Entry not 

proved to bo in handwriting of choukidar is in- 
admissible. (Lindsay and Gokul Prasad, JJ.). 
Sheo Balak V. G.\ta Prasad. 77 I.C. 52= 

20 A.L.J. 601=A.I.R. 1922 All. 510. 

■Death Register — Prepared during times of 
Epidemic— Not of much value to prove order of 
death. (Macleod, C. J. and Shah, J.). Y. N. 
Kulkaeni V. Laxmibai KESHEO GOPAL. 

77 I. C. 117=24 Bom. L.R. 836 = 
47 Bom. 37 = A.1.R. 1922 Bom. 347. 

— S. 35— Civil Court records. 

— Where a paper book of Calcutta High Court 

relating to another case was tried to put in evi* 
dence in a case in a Patna Court, 

Held, in the absence of proof that the papers 
printed in that book were the true copies of 
the original documents it could not be admitted. 
(Das and Wort, JJ.). SANTOKHI MANDAR v. 
Rauebhwar Singh. 114 I.C. 469=7 Pat. 187= 

11 P L.T.12=A.I.R. 1929 Pat.41. 

A sale certificate is not a public or other 

official book, register or record : A.I.R. 1924 Cal. 
626 ; 17 Cal. 849 and 188 All. 478, Bel. on. 
(Cuming and Mukherji, JJ.). AMBICA Chaban v. 
KUMUD MOHUN. 110 I.C. 521 = 

A. 1. R. 1928 Cal. 893. 
Description of property given in a sale pro- 
clamation or a sale-certificate does not amount to 
a statement within the meaning of Ss. 82 and 85. 
A.I.R. 1922 Mad. 71 (F. B.), EoK. (Cuming and 
Mukerji, JJ.). AMBICA CHABAN v. KUMUD 
MOHUN. 110 I.C. 521 = A.I.R. 1928 Cal. 893. 

- - Process-server’s report is inadmissible if he 

is not examinod. (Jai Lai, J.)t Fateh Muhammad 
n. Hakim Khan. 96 I.C. 825= 

A.I.R. 1926 Lah. 629. 
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EVIDENCE ACT (1872), S. 35 — Judgments, 

Register of Civil tuits — Entry as to disposali 
of suit is relevant. (BUhardson and Suhra- 
wardy, JJ.). SARAT CHANDRA DAS afia5SACHI- 
dananda D.\s V. Sm. Sarojini Rudraja. 

79 I.C. 257=27 C.W.N. 897= 
A.I.R. 1924 Cal. 135. 

An extract from Register of Applications im 

respect of Minors .and Lunatics is inadmissible in 
evidence on the question of age. (Das and Boss, 
/J".). GOKHULA NAND V. B. BALDEO NARATAN: 
Singh. 86 I.C. 681 = 5 P.L.T. 403= 

A.I.R. 1924 Pat. 796. 

— S. 35 — Guardianship certificate. 

■ Entry in guardianship certificate is suffi* 
cient to prove age of persons. A.I.R. 1926 Oudh 88- 
and A.I.R. 1929 Oudh 134, Foil. (Stuart, C.J. anS 
I Srivastava, J.). Mehdi ALI v. Walayat HUSAIN- 
! Khan. 121 I.C. 277=7 O.W N. 25= 

I A.I.R. 1930 Oudh 97. 

' — j In the province of Oudh a certificate of guar- 

] dianship issued by a District Judge to a guardian 
appointed by him of a particular minor is a record 
made by a public servant in the discharge of his 
official duties and an entry in such record is there- 
fore admissible under S. 35: A.I.R. 1926 Oudh 88, 
FoN.; 17 Cal. 849; 18 All. 478 aud 5 P.L.J. 460, 
Expl. and Not foil. (Misra and Srivastava, JJ.).^- 
AMEER HASAN v. MD. EJAZ HUSAIN. 

117 I.C 456=6 O.W.N. 51 = 
A I.R. 1929 Oudh 134.. 

In the Province of Oudh a District Judge 

Is bound by law to prepare a certificate of guardian- 
ship. 

Where the guardianship certificate was prepared 
in the office of the District Judge and signed by 
the incumbent of the office as required by the rules- 
framed by the Oudh J. C.’s Court under S. 50 (j) 
of the Guardians and Wards Act ; 

Held, that it was a public document made by a 
public servant in the discharge of his official duty 
and was therefore a record such as is mentioned 
under S. 35 of the Evidence Act and an entry there- 
in as to the birth of a minor was relevant fact. 
17 Cal. 849, Diss.tDalal and WazirHasan. A.J.Cs.),. 
Mohan Lal v. Mohammad adil. 89 I.C.69= 
12 O.L.I. 453=2 O.W.N. 601= A.I.R. 1926 Oudh 88. 

The certificate of guardianship cannot be- 

regarded as evidence of minority under S. 35. 
(Mookerjee and Cholzner, JJ.). Hara KUMAR DAY" 
V. JOGENDRA KRISHNA RAY. 71 I.C. 336= 

38 C.L.J. 186= A. I. R. 1924 Cal. 526. 

—8. 35— Judgments. 

Recitals in judgment not inter partes ofre- 

levant fact are not admissible in evidence. A.I.R. 
1929 P.C. 99; 20 C.W.N. 643 and A.I.R. 1922 Mad. 
71, Bel. on. (Addison, J.). ASA SiNGH v. MANOHA. 
RAM. 121 I.C. 509=11 L.L.J. 526 = 

A.I.R. 1930 Lah. 237. 

. 'Judgments inter partes are admissible under 
S. 35 inasmuch as they form a record of facts in 
issue made by public servant in the discharge of 
his official duty. 18 Mad. 73, Bel. on. (Kinkhede, 
A.J.C.). GOPAL RAO V. SITARAM. 97 I.C. 694= 

9 N.L.J. 215= A.I.R. 1927 Nag. 19.- 

Section 35 has no application to judgments.. 

It would be straining the language of S. 35 to hold 
that a Judge, when ho writes a judgment, is making: 
entries in a public or official book, register or re- 
cord and that every statement made in a judgment 
is an entry in such book, register or record. 9 Oal. 
586, Dist. (Schwabe, C. J., Coutts TrotUr andi 
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EVIDENGE ACT (1872). S. 35 — Municipal re- 
cords. 

Kumarasioami Sastri. JJ.). TBIPUBANA SBBTHA- 
PATHi Bao Dora v. Rokkain \ 

66 I.C. 280=45 Mad. 332= 15 M L-W. 316- 
1922 M.W.N. 147=30 M.L.T. 160= 
A.I.R. 1022 Mad. 71=42 M.L.J. 324 (P.B.). 

—8. 35— Municipal records. .. 

ils 5 C 5 sr»i<nr list prepared hy MuniCipiUny. ^ 

Althougli an assessment list prepared by a Munjoi- 
pality is not the final or sole test of the liability 
of the assesseeto pay the particular taxes, there is 
a presumption that the assessment list was duly 
published at the time the assessment was made and 
that after due publication it became final, and if 
anasseaee alleges in the fact of an entry in such 
a list that an alleged tax was never paid by him or 
his predccessor-in interest but by third persons, the 
burden is on him to prove that it was so realized. 
(Scroops. J.). BHAGALPUR jrUNICI pality V. 
MAULAVI FAIR. A.I.R. 1930 Pat. 370. 

• -Entry in Register that a well is public is no 

evidence against owner when owner had no notice 
of the entry. {Abdul Raoof and Lumsdeti, JJ.). NOR 
AHMAD KHAN p. The Municipal Committee, 
AMRITSAR. 75 I.C. 896=A.I.R. 1924 Lah. 511. 
— S. 35— Police records. 

■ Record of First information report is corro- 

borative and not substantive evidence. (Sulaimun 
and Mukerjee, JJ.). MOHAN SiNGH v. Emperoe. 

85 I.C. 647=26 Cr. L J. 551= 
6 L.R.A. Cr. 49=A.I R. 1925 All. 413. 
List of suspects drawn up by Police is not ad- 
missible. 

Where the question is whether the accused were 
present at an unlawful meeting, a list of suspects 
drawn up by the Police at the time is not admis- 
sible in evidence and if admissible it proves noth- 
ing beyond the fact that the Police expected to 
find the accused amongst those present. {Ffcrde 
and Scott-Smith, JJ.). Bawa Sarup SiNGH v. The 
Crown. 88 I.C. 22=7 L.L.J. 264=26 P.L.R. 566 = 
26 Cr. L-J. 1078=A.I.R. 1925 Lah. 299. 

Police report is admissible under 8. 35. 

{Banerji and Kendall, JJ.). MUHAMMAD SALIUM p. 
Ram Kumab Singh. liO i.c. 667= 

26 A.L.J. 10Ol = A.I.R. 1928 All. 710. 
— S. 35- Records of oustom . 

■ Entry in the wajib-ul-ars is admissible in 

proof of the custom tinder 8. 35 and its validity does 
not depend upon the question whether the wajib-ul- 
are has been verified by the proprietors of the vil- 
lage or not. [Waer Hasan, Jj. Mehdi HASAN v. 
ABDUL WAHID. 101 I. C. 820 = 1 L.C. 73= 

A.I.R. 1927 Oudh 608. 

Officer specially deputed to record customs 

prevailing in a locality— Record hy such officer is 
evidence and is admissible without further proof 
{MuJeerji and Daniels, JJ.). Shyam Lal Shah 

a r » , *^29=49 All. 848. 

6 L.R. A. CiY. 186= A.I.R. 1926 All. 648. 

*— S. 39— Reports of officers. 

— Official reports regarding the nature of any 
estate are valuable and in many oases the best 
^dence of facts stated therein, but opinions 
thfetein expressed should hot heitreated as oonolu- 
8iye m respect of matters requiring indicial deter- 
nimation, however eminent the authors 'of such 

re^rtsm^be. {Lord Sinha),’ Mart AND BAo e. 
MALHAB Rao. 107 1.Cr7=89 Cal. 403= 

24 K.L.R. 25=58 I.’A. 45=47 C.LU. 180= 
’ ' 80 Bom. L.R. 291 =>27 U.L.W 

62l£sf4«H.L.X 28=1928 M.W N 942= 

10=84 M.L.J. 897 (P.C.). 


EVIDENCE ACT (1872), S. 35 — Revenue records- 

— Batwara papers. 

Correctness of entry on a copy indicating tlw- 

date on which it was completely challenged Report, 
of the copyist in an inquiry about its correctness- 
made dopartmentally is not relevant without the 
copyist being cited as a witness. 31 All. 457 {P.C.)j- 
24 bfad. 427 and A.I.R. 1923 Mad. 322. List. [Tek-. 
Chand, J.). NiZAM DiN v. MOHAMMAD IQBAL. 

108 I. C. 619 = A.I.R. 1928 Lah. 643. 

The result of an inquiry by a kanungo under 

S. 202, C. P. Code, embodied in the report, i& 
an entry in a public record stating a fact in issue 
and made by a public servant in the discharge of 
hie official duty and the report is, as such, admis* 
sible in evidence under S. 85, Evidence Aot». 
(TTarir Hasan. J.). Jagdat v. Sheo PAL. 

104 I.C. 287=1 L C. 259= A.I.R. 1927 Oudh 323.. 

Mr. Taylor's report about the resumability 

of mokhasas in the Madras Presidency and the- 
Government order thereon are entitled to gieat. 
weight. A. I. R. 1924 Mad. 589, Sel. on. {Spencer 
and Odgers, JJ.). VEERASwAMI v. SertharamA.. 

98 I.C. 65=A.I.R. 1926 Mad. 1089 = 

51 M.L.J. 394. 

The crop cutting report of the Deputy Collec- 
tor made under S. 40, Bengal Tenancy Act, shoulcL 
be considered a public document and is evidence o£ 
the amount of crops produced by the land. 4 Cal. 
19, Bel. on. {Adam, J.). HAEGOBIND SiNGH 
Kishundeyal Gope. 95 1. C. 966=7 P.L.T 671 = 

A.I.R. 1926 Pat. 436* 

' Government reports have no judicial autho- 
rity where they express opinions on private rights 
of parties but they are entitled to great weight so- 
far as they supply information of official proceed- 
ings and historical facts. {Jwala Prasad and Boss, 
JJ.). H. MATHBWSON V. SECRETARY OF STATE. 

84 I.C. 405=3 Pat. 673= A.I.R. 1924 Pat. 616.. 

Reports made in obedience to order of superior 

officer come unthin S. 85. 

The Tahsildar made reports in obedience to am 
order passed by his superior officer and in dis- 
charge of his official duty; whether it is a duty en- 
joined on him by the law of the oountry to send 
up these reports or not, he was bound as an officer- 
subordinate to the Deputy Collector to make the 
report when he was called upon to do so and the- 
report was made as an official report after such en- 
quiries as the Tahsildar could make, and his report, 
was kept on the record of the land acquisition case- 
in the Collector's office. 

Held, it comes expressly within the words of 
S. 86. {Krishian and Ramesam, JJ.). RATHNAr 
MASARi V. Secretary of State. 

72 I.C. 214=17 M.L.W. 415=32 M.L T. 279= 
A.l R. 1923 Mad. 332=44 M.L.J. 132. 

Though reports and books are not strictly 

speaking evidence or do not at all come within the 
scope of S. 35 of the Evidence Act, there may be no- 
objection to their being read for what they may 
be worth. {Richardson and Shamsul Huda, JJ.)» 
JOGBSH CHANDRA V. MOKBXJL ALI. 

60 1. 0. 984=25 0. W. M. 887= 
A. I. R. 1921 Cal. 474: 
— S. 35 — Revenue records — Batwara papers. 

A Batwara si^ed hy the partition Deputy- 

Collector and containing entries required by th^ 
provisions of Oh. 7, is a record made in the oonrsa 
of official duty vrfthih'the'purvileiw ot 8. §5; Evi- 
dence Act, 88 1. 0. 205, Bef. (ifttKfcfc, Ag. C. 
dHd Jioala Prasad, J;). Rambarup BAUT u. RAM* 

nAAaiN TBWARY. 114I.C'.t79LrPat.85=: 

.1 .. . jr.cA .. 10 P. trJ T.‘899« A*. I.^R. 11929 Pat. 82^ 
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— Khewat. 


EYIDENCE ACT (1872). s. 35-ReYenue records 
— Batwara papers. 

^ -Batwara papers relating to partition proceed- 

■logs between landlords can be used as evidence to 
enow that certain lands were rent free. {Su^tra- 
wardy and Chotzner, JJ.). Chattra Nath CHOW- 
DHURT V. BABAR ALI. 86 I. C. 835= 

29 C. W. N. 333= A. I. R. 1925 Cal. 635. 

A Batwara Khasra is not a “ record ” within 

the meaning of S. 86 of the Evidence Act, 1872, 
and an entry made therein of the name of a tenant 
in possession is not 'admissible in evidence. 
25 C. 90, Ref. (Adami, J.). Sadhu Saran v. 
H. AMBICA LAL. 68 1. C. 676 = 

A. I. R. 1923 Pat. 163. 

A Batwara Khasra is admissible in evidence. 

38 I.C. 491, Foil. {Coutts and Das, JJ.). TriloKE 
Prasad Singh v. Umanand Lal. 72 I.C. 634= 

A.I.R. 1922 Pat. 447. 
— S. 35— ReYenue records— Chittas. 

Chittas are admissible in evidence, though 

what their value should be is a matter to be deter- 
mined by the Court in the particular circumstances 
of the case. 9 Cal. 741, Dist. {Cuming and Ron, 
■JJ.). Sabat Chandra v. Sabala Bala Ghosh 

105 I.C. 61= A.I. R. 1928 Cal. 63. 
— S. 33— ReYenue records— Entries about rent. 

' It seems clear from Bengal Regulation (7 of 
1822) that the recording of the rate of rent which 
appear in the ruhhars of the Collectors is a duty 
imposed upon them by the regulation itself and the 
matters so recorded are evidence which the Court 
is entitled to take into consideration in settling 
the question of enhancement of rent, {Dawson 
'Miller, C. J. and Mullicli, J,). DEO Nabayan 
Singh v. Dwarka Prasad Singh. io9 I.C. 136= 

P.L.T. 679=A. I. R. 1928 Pat. 429. 

Certified copy of a paper in Collectorate not 

strictly fulfilling the test of S. 35, Evidence Act is 
not sufficient to rebut presumption under S. 50 (2), 
B. T. Act. [Walmsleyand Mukerji, JJ.). Tarak 
Chandra Chukebbutty v. Pbasdnna Kumar 
Saha. 78 1.0.719 = 28 C.W.N. 679 = 

39C.L.J. 389= A.I.R. 1924 Cal. 654. 

The collection papers which have not been 

proved by persons who make the collections should 
not be treated as independent evidence of the 
amount of rent realised. {Suhrawardy, J.). 
Faijaddin V. AGNi Kumar Sarma. 71 I.C. 300= 

A.I.R. 1924 Cal. 370. 
— S. 35 — ReYenue records— Entries in. 

Bombay Land Revenue (Amendment) Act 

(1913), S. 7 — Entries under are not conclusive but 
are evidence of fact — Evidence Act, S. 85. A.I.R. 
1920 P.C. 46 and 18 All. 176 (P.C.), Dist. {Sir 
Binod Milter). GANGABAI v. FakirGOWDA 
-SOilAYPAGOWDA DE8AI. 123 I.C. 166= 

32 Bom. L.R. 368 = 57 I.A. 61 = 51 C.L.J. 592= 
32 M.L.W. d4=A.I.R. 1930 P.C. 93= 

58 H.L.J. 322 (P.C.). 

Extracts from supplementary revenue records 

axe not sufficient to prove mortgage. (2 U.B.R. 
(1907-1909) Evidence 19, Foil.), {May Oung and 
Duckworth, JJ.). KO PO MAUNO i>. MA KeIN 
GALE. 1 Ran^. 662=77 I.C. 380= 

A.I.R. 1924 Rang. 135. 
Under S. 85 of the Evidence Act, the entry 
■in Revenue Register No. YIl is a relevant fact. 
\Pralt, J.). SIAONG HLAING v. MAUNQ Chit Su. 

76 I.C. 449 = 1 Rang 13S = A.I.R. 1923 Rang. 196. 
Re venue records as made in Burma are rele- 
vant evidence '.index S. 35. {Duckworth and PraU, 
JJ.). Mo. r ) LUN V. MA E MAI. 74 I.C. 47= 

1 Dur. li. J. 111= A.I.R. 1923 Rang. 57. 


Entry, in road cess return. 

The fact that certain lands were entered in a 
road-cess return filed by a person in respect of 
lands held by him under the zamindar is yrima 
facie evidence that they were not held adversely to 
the zemindar, and the presumption cannot be got 
over unless i« is established that the lands were 
erroneously included. {Chatterjea and Greaves, JJ.). 
MONMOTHANATH V. ANATH BUNDHU. 

61 I.C. 469=25 C.W.N. 106=A.I.R. 1921 Cal. 784. 

In the absence of any evidence to the contrary 

entries in the revenue papers must be deemed to 
be correct. 8 O.C. 145, Foil. {Waeir Hasan, A.J.G.). 
Durga V. Ram Padarath. 65 I.C. 749= 

8 O.L.J. 495. 

— S. 35— Revenue records— Hissawarl. 

hissawari prepared in consequence of a de- 
mand by the Collector under S. 30, Bengal Land 
Registration Act, is not admissible under S. 35 of 
the Evidence Act as it is not a public or other 
official book, register or record. {Chamier, C.J. and 
Skarjuddin, J.). TANHA SingH v. BANDHU SiNGH. 

59 I.C. 8=1919 P H C.C. 323. 
— S. 35— Revenue records— Inam register. 

The inam Register is a great act of state and 

is entitled to very great weight. In particular 
cases some reasons may be given why the inam 
register might be discounted. But the absence of 
any proof that the inam commissioner made some 
actual enquiry is no such reason as could depreciate 
the authenticity of the Inam Register. [Ramesam, 
J.). KRISHNAMACHARLU V. S. ViJAYASARTHY. 

88 I. C. 646=22 M. L, W. 73= 
1925 M. W. N. 117=A.I.R. 1926 Mad. 823= 

48 M. L. J. 467. 

— S. 35 — Revenue records— Jamabandi papers. 

— Where the question is as to whether a certain 
land is or is not parjaut land, an eutry in the jama- 
bandi is admissible and is of great value. {Sulaiman 
and Mukerjee, JJ.). SRILAL Goaika t>. Keshodas. 

87 I.C. 368= A. I. R. 1926 All. 83. 
Jamabandi prepared by landlord is admis- 
sible to show basis of assessment. 25 C.W.N. 204, 
Foil. {Mullick, A.C.J. and Kulwant Sahay, J.). 
Sib SAHAI lal v. BIJAI CRAND. 90 I.C. 862= 

S Pat 157=7 P.L.T. 376= 
1926 P.H.C.C. 19= A I.R. 1926 Pat. 197. 

Jamabandi is not a record of customary cess. 

{Stuart, J.). (KHAN BAHADUR) MUHAMMAD 
ASHGHAB ALI KHAN V. RAMMON. 71 I. C. 432= 

A I R. 1923 All. 378. 

— S. 35— Revenue records— Katardhar papers. 

The katardhar papers drawn up under the 

Punjab Land Reservation Act are public documents 
provable by certified copies thereof : 63 P.R. 1918, 
Foil. {Dalip Singh, J.). ShamaS-UD-DIN v. 
GaneshGiR. 117 I.C. 80=11 L.L.J. 138= 

A.I.R. 1929 Lah. 328. 
— S. 35 — Revenue records— Khewat. 

Khewat entry — Origin of entry known — 

Entry alone should not be relied upon. 44 Mad. 
421 (P,C.). Rel. on. {Stttart, C. J. and Misra, J.). 
PiRTHA Singh v. Moham-mad all 94 I.C. 188= 

13 O.L.J. 126=A.I.R. 1926 Ondh 427. 
——Even if the entries do not come under the 
Local Tenancy Act, they are relevant under S. M 
of the Evidence Act, being made by a publio 
officer in the discharge of his duties. 6 Cal. 7^, 
Foil. {N. B. Chatter jee and Chotsner, JJ.). 
Pbotap Chandra v. Jaoadish Chandra. 

82 1. 0. 886=40 0. L. J. 981= 
A. I. R. 1925 Oal. 116. 
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EYIDENOE ACT (1872), S. S^ReYenue records 

—Haps. 

— S. 35— RcYenue records— Maps. 

No inference can be drawn from tiiak map 

whether a particular river was included in the 
ciant of permanent settlement. Thak authorities 
having nothing to do ^ith title or possession: 
80 Cal 291 and 22 Cal. 252, Bel. on. {Greaves and 
Mukerjee, JJ.). DEBENDBA LAL v. SECRETABY 
OP State 103 I.C. 13=31 C.W.N. 473— 

46 C.L.J. 322=A.I.R. 1927 Cal. 403. 
Settlement map is more reliable than khasra. 

Inasmuch as the Settlement map forms the 
original record of area of a field and the entry in 
the khasra is no more than its copy, the former is 
more reliable in case of conflict between the two in 
respect of the area. (HalUfax, A.J.C.). LAHARAXI 
V. GOBUMUKHBAO. 99 I- C. 628= 

A. I. R. 1927 Nag. 204. 

Becord-of-rights, cadastral map and revenue 

survey map are prima facie correct. 

Revenue Survey map should be properly judicially 
received in evidence as correct when made. 30 Cal. 
291 (P. C.). A Cadastral Survey Map is a map of 
very great importance. The entry in the Reoord*of* 
rights operates in the same way between landlord 
and tenant, as between landlords of the same or of 
the neighbouring estates, or between tenant and 
tenant. The entry must bo presumed to he correct 
until it is shown by evidence to be incorrect. {Das 
andBoss, JJ.). Mazhabul Ekbal v. Rajagopal 
Lai* Ray Bahadur and m. Mabiam-un-Nisa. 

84 l.G. 488=1924 P.H.C.C. 213= 
A.I.R. 1924 Pat. 719. 
Thak and survey maps are not conclusive proof . 

It cannot be maintained as a matter of law that 
thak and survey maps constitute sufficient proof 
that what was part of the bed of the river at that 
time was included in the Permanent Settlement of 
1793; and, no Court can properly act, on the 
assumption that in 1793 a state of things existed 
difierent from what appears from any evidence 
before the Court. {Maokerjee and Cuming, JJ.). 

Seobetaby op State v. Upendba Narain Roy. 

' 71 I. 0. ^49=36 C.t J. 336= 
A. 1. R. 1923 Cal. 247. 

|-Agreement to be bound by survey map — Is 

binding on patties. {Das and Adami, JJ.). BABU 
Bagbukatb Pbasad Singh t». Eameshwab 
SDJGH BAHADURj i . A.I.R. 1922 Pat. 87. 

— S. 35— ReYenoe records— Pedigree. 

— - — Settlement pedigree amounting to statement 
of deceased with special knowledge before contro- 
versy or prepared in discharge of publio duty is 
admissible under Evidence Aot, S. 36. 8 O.L.J. 827- 
1 0.L.J. 447; 19 0.0. 321 and A.I.R. 1926 Oudh 101, 
Appl. {MKra and Nanavutty, JJ.). Sarpabaz 
Ehan V. MT. Raj^ANA. 112 I.C. 834= 

4 Luek. 89=6 O.W.N.128S* 

, i.I.R. 1929 Oudh 129. 

Old public records— Statements in. should be 

pruumed as true. 

Evidence regarding the tribe of a person taken 
records for a series ^f years (here since 
1852) and recorded in accordance with the require- 
ments of the law, cannot in a pedigree case be dis- 
regarded for the reason that a particular link in the 
IS not found, espeoiaUy when there is no 
aUKeation that entries in the records were false or 
that there was an existing reason why deliberately 
ulaeenMee. should have been made. Statements 
In public doonments are receivable to prove the 
^ Jja^djoutthe general grounds that they were 
bMwuiuthQldied agents of • the nuhlio in the 


EYIDENOE ACT <1872), S. 35— ReYenne pecordB 
— Record-of-Rlghts. 

course of official duty and respecting facts which 
were of public interest or required to be recorded 
for the benefit of the community. In many cases, 
indeed, in nearly all cases, after a lapse of years it 
would be impossible to give evidence the 

statements contained in such documents were in 
fact true, and it is for this reason that such an 
exception is made to the rule of hearsay evidence. 
{Lord Carson). GHULAXI RASUL v. SEOY. OP STATB^ 
86 I.C. 654=23 A L.J. 639=52 l A. 201 = 

2 O.W N. 646=22 M L.W. 299 = 
30 C.W.N. 101 = 26P.L.R. 390= 

6 Lah. 269=A.I R. 1925 P.C. 170=- 

50M.L.J. 120 (P.C.). 

— S. 35— ReYenne records — Perepatraks. 

Perepatraks are admissible in evidence to 

show actual area under crop. {Rinkhede. A.J.C.). 
Sitaraxio. Himatbao. 00 1.0.38= 

A.I.R. 1926 Nag^ 161. 
— S. 35 — Revenue records — Pyatpaing. 

A pyatpaing (foil of Register YII) is admis- 
sible in evidence, though it has not been signed by 
the transferor and transferees, where it was proved 
by the Surveyor who recorded it. {Duckioorth, J.), 
EO MAUNO V. MAUNG Ba HLAINE 98 I.C. 166= 

5 Bor. L.J. 116 = A.I.R. 1926 Rang. 204. 
— S. 35— ReYenne records — Quinquennial papers. 

The Quinquen nial Register of 1795 kept under 

the Bengal Regulation 48 of 1793 is admissible in 
evidence to rebut the presumption under the B. T. 
Aot, S. 50 (2). {Suhrawardy and Duval, JJ ). 

Hexi Chandra Roy Choudhuby v. Benayakdas 

ACHABJI GHOUDHURY. 86 I.C. 538= 

A.I.R. 1925 Cal. 1037. 

The registers prepared under Regulation 4B 

of 1793 (Bengal) and now maintained under Act 
Vn of 1876, e.g., llutation. Quinquennial and' 
Settlement Registers, are public dobuments. 

The entries in these registers are receivable in 
evidence quantum valeat for what they are worth. 
They are, however, not conclusive and may be 
shown to be inaccurate. {Jtoala Prasad and 
Ross.JJ.) RAXIANANDHAN SAHAY V. JAIG0VINI> 
PAIIDBY. 75 LC. 985=2 Pat. 839= 

A.I.R. 1924 Pat. 213. 

Quinquennial papers prepared by the Revenua- 

authorities from 1795 to 17W under the provisions- 
of Regulation 48 of 1793 containing information as 
to the lands comprised in revenue-paying estates- 
in the district of Mymensingh are admissible ia 
evidence. 20 Cal. 940, Foil. (Mookerjee and Buck- 
land, JJ.). SEOY. OP State v. Wazed ali. 

65 I.C. 866=34 0 L.J. 141=- 
A.I.R. 1921 Cal. 667. 
— S. 35— Revenue records— Rasadbandi. 

The rasadbandi or the ohowkidara papers ara 

not admissible in evidence as publio doouments. 
{Zafar All, J.). THAKUR SiNGH v. GHANAYA 
SINGH. 94 I.C. 126=27 P.L.R. 193= 

A.I.R. 1926 Lah. 452. 

— S. 38 — Revenue records— Reoord-of Rights. 

— I — ^Record-of- Rights — The draft record is ad- 
missible only for the purpose of showing what was. 
the entry made in the earlier proceedings befora 
the final publication. 1 P. L. T. 224, Diet. (AWioant 
Sahay and Maepherson, JJ.). Hardeo Narayan 
Singh >. Kapil Singh. 108 I.C. 417z5. 

A.I.R. 1928 Pat. 33S«. 
The Reoord-of- Bights is a publio record pre- 
pared by publio officers appointed under the statu- 
tory authority of the Local Government and 
therefore, is admissible under S. 86. . (B. B. Ghosi- 
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EVIDENCE ACT (1872), S. 35 — Revenae records 
—Settlement register. 

■and Graham. JJ.). Fazlar RAmtAN BISWAS r 
Golam Kadab Mia. 96 I.C. 959=30 C.W.N. 689= 

A.I.R. 1926 Cal. 862. 

— S. 35 — Revenae records— Settlement register. 
Where Settlement Register of 1876 was sign- 
ed bv Acting Director of Revenue Settlement and 
was dated from the Revenue Settlement office, 
Held, it cannot be too clearly premised, that 
any such record would not be held to be conclusive 
evidence of ownership ; but upon the other hand 
■one cannot be blind to the importance of such 
a document which appears. facto, to have settled 
the bounds of the possession of certain plots for a 
period of thirty-five years (that is to say. from 1876 
to 1910). (Lord Shaw). T. P. Srinia'AS Chariar 
V. C. N. Etalappa Mud.aliar. 68 I.C. 1 = 

45 Mad. 565= 16 M. L.W. 247= 
31 M. L.T. 1 = 49 I. A. 237 = 24 Bom.L.R. 1214= 
21 A.L.J. 250 = 27 C.W.N. 317 = 36 C.L.J. 524= 
A.I.R. 1922 P.C. 325=43 M.L.J. 536 (P.C.). 

— S. 35— Revenne records— Village notes. 

Stuart, C.J. — Where a Settlement Officer ins- 
pected a village and recorded in respect of it cer- 
"tain remarks, they are admissible in evidence 
■under S. 35, being entries in a public record made 
T)y a public servant in discharge of his official duty. 
{Stuart. C. J. and Wazir Hasan. J.). SHEO Baha- 
dur Singh t;.BlSHUNATH.99 I.C. 876=2 Luck. 4 = 

4 O.W.N. 15 = 8 L.R.A. Rev. 48= 
A. I. R. 1927 Oudh 74. 
\ village note prepared by a Settlement Offi- 
cer is only a piece of evidence and no presumption 
•of correctoess is attached to it. {Eulwayit Sahay, 

■ J.). Bhagwan Singh i>. Lachuman Prasad. 

90 I. C. 579=3 Pat. L. R. 225= 
A. I. R. 1925 Pat. 754. 

— S. 38— ReTenue records— Village papers. 

A definition of “shares,” in revenue and 

■village papers affords by itself but a very slight 
Indication of an actual separation. A. I. R. 1920 
P. C. 46. Foil. (Addison, J.). KARTAR SINGH v. 
'XONA. 113 I.C. 773=A.I.R. 1929 Lah. 74. 

— 8. 35 — Revenue records — Writs of attachment. 

Where writs of attachment issued in 1792 

-and 1797 must have been prepared when the 
Collector took possession of the Zemindari upon 
default in payment of revenue by the proprietor 
and the documents might be relevant in connection 
with the history of the estate and might be used 
to show that the proprietor defaulted and the 
Collector went into possession, but there was 
nothing to indicate that the duty was cast upon 
the Collector to prepare a complete record of all 
the tenures then in existence. 

Held, that in view of the scope of the two 
attachment writs no inference favourable to the 
landlord can bo drawn therefrom, and they cannot 
bo treated as relevant under S. 11. (Jlfookerjee 
and Chotzner. JJ.). TaraKUMAR GhoSE v. 

Kumar Arun Chandra Singh. 74 I.C. 383= 

36 C. L. J. 309 = A.I.R. 1923 Cal. 261. 

— B. 35— School certificate and registers. 

Where the question is as to the ago of a 

person, the entry of his date of birth in the school 
register b.aecd upon the statements of bis deceased 
father is admissible under S. 85, the entry being in 
a public register stating a fact in issue and made 
bv a public servant in discharge of his official duty. 
{Ookaran Hath Misra and PuUan, JJ.). MONNA 
.Lal V. Kami^mhabi D.at. 114 I.C. 801 = 

5 0:tf.N. 1111 = A.I.R. 1929 Oudh 113. 


444 

EVIDENCE ACT (1872), S. 36— Burden of proof. 

Copy of a school leaving certificate given by 

a school master in a Native State wherein the age 
of the pupil is recorded and certified, as required 
by S. 78, Cl. (6), by the Political Agent assigned to 
that State by the Governmoot of India, is admissible 
in evidence under S. 35. {Faiocett and Madgavkar, 

JJ.). Bhancdas Narayan BO.A V. Krishnabai 
Chintaman. 99 I.C. 397=50 Bom. 716= 

28 Bom. L.R. 1225 = A.I.R. 1927 Bom. 11. 

Entries in School Register as to age are 

relevant. (Dalai and Simpson, A. J. Cs.). AMBIKA 
Prasad v. Lal Bahadur. 83 I.C. 840= 

11 O.L.J. 164= A.I.R. 1924 Oudh 353. 

Certain entries from a School Register at Bika- 
ner, which were not proved, are not sufficient to 
show that the defendant was actually at Bikaner at 
the time of the entries, (ifoti Sagar J.). MT. 
CHANDO V. SIRI Ram. 80 I.C. 177= 

A.I.R. 1923 Lah. 607. 

— S. 35— Miscellaneous. 

Document neither shown to be prepared by 

public servant nor shown as forming the act or 
record of public officer is inadmissible. (Sen, J.). 
Gauei Shankar v. Emperor. 120 I. C. 547= 

1930 A. L. J. 244=1930 Cp. C. 42= 
31 Cr. L. J. 133=A.I.R. 1930 All. 26. 

Entry in vaccination register regarding 

father’s name of illegitimate child made three 
years after child's birth is inadmissible in evi- 
dence. {Curgenven, J.). M. KANNTAPPAN o. KUL- 
LAMMAL. 1930 Cp. C. 88=1929 H. W. N. 696= 
2 H. Cp. C. 275= A.I.R. 1930 Mad. 194. 

House registers. 

House registers not prepared by any Govern- 
ment Officer, or by any public servant whose duty 
it was to prepare them, though kept in the record 
room of the Deputy Commissioner, are inadmissible 
in evidence. The mere fact that they are kept in a 
public office does not lead to the inference that they 
are public documents : 7 CaL 76. Bel. on. (Zafar 
Ali, J.). Mahtab Din v. Kasar Singh. 

107 I. C.|618=A.I.R. 1928 Lah. 640. 

Prescription register in Government dis- 
pensary is admissible though handwriting is not 
proved. (King, J.). D. CRUZ v.D. CRUZ, Mrs. W.E. 

103 I. 0. 512= 1 L. C. 203= 
A.I.R. 1927 Ondh 31th 

k certificate of the Manchester Chamber of 

Commerce stating that there was a national strike 
in England resulting in the shortage of coal sup- 
plies and in difficulty of manufacture by the mills 
of the contracted goods is not a public record with- 
in S. 35. {Fawcett, J.). GtbDHABDAS v. KERA- 
WALA & Co. 93 I.O. 622=28 Bom.L.R. 232= 

A.I.R. 1926 Bom. 253. 

I Attendance register of association — Oral 
testimony to prove its being such is neoessary. 
(Fforde and ScoU-Smith, JJ.). BawA SARUP 
Singh v. The Crown. 88 I.C. 22= 

7 L. L.J. 264=26 Op. L. J. 1078= 
26 P.L.R. 566= A.I.R. 1925 Lah. 299. 

— S. 36— Burden of proof. 

Permanent Settlement — Onus of proving that 

certain lands were included in the settlement is on 
party affirming same— -Production of thak ana 
survey maps does not necessarily shift onus : 
30 C. 291 and 8 0. L. J. 316, Ref. (ifookerjee and 
Buckland. JJ.), SECRETARY OP STATE v. WAZED 

ali Khan Pani. 63 I.C. 866=34 C.L.J. 141- 

A.I.R. 1921 Oal. 687^ 
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EVIDENCE ACT (1872), S. ae^Maps in criminal 
cases. 

— S. 36— Maps in criminal cases. 

•Maps prepared in criminal cases— Statements 


'of witnesses or information received should not he 
recorded thereon : A.I.R. 19'24 Cal. 1029, Rel. on. 
^SiihrawoTdy and Panlon, JJ.). BHAGIRATHI 
ChowdhURT V. EilPBROB. 92 I.C. 171= 

30 C. W, N. 112=27 Cr.L.J. 222= 
A.I.R. 1926 Cal. 550. 

— S. 36 — Report referring to map. 

Map referred to in Commissioner’s report not 

produced— Commissioner, neither examined nor 
oross-examined— Statements were admitted in evi* 
■dence. (Lord Phillimore). Naresh NarayAN v. 
SECY. OP STATE. 77 I.C. 1048=32 M.L.T. 162= 
1923 M.W.N. 511=50 Cal. 416=50 I. A. 121= 

28C.W.N. 453=4 L.R.P.C. 50= 
A.I.R. 1923 P.C. 1=45 M L.J. 444 (P. C.). 
— S. 36— Site plan. 

Site plan prepared for a case has very little 

probative value on question of title. (Sen. J.). 
Gauri Shankar v. Emperor. 120 1. C. 547= 

1930 A.L.J. 241= 1930 Cr. C. 42= 
31 Or.L.J. 133=A.I.R. 1930 AIL 26. 

— 3. 36— Sarvey and Thak maps. 

— Although the Thakbast map is a part of the 
<tbak survey, it is not meant to be and is not in fact 
.a Boientiflcally prepared plan, but merely a rough 
sketch, or at most, an unsoientifioally prepared 
plan showing the number and approximate position 
of the thak marks or dhuis for the guidance of the 
Tevenue surveyor who followed after, and who, 
lhaving picked up and verified the thak marks indi- 
cated roughly in the Thakbast map prepared the 
revenue map by accurate observations made by ex- 
pert surveyors with scientific instruments. Where 
it appears that he had the Thakbast map before him 
when he made his survey and prepared the revenue 
snap then the revenue map must be accepted as 
shewing the result of the thak survey even more 
Aoomately than the Thakbast which was not in- 
tended to be Boientifically accurate. 

The signature of the Revenue Surveyor on a thak 
map means merely that he has satisfied himself 
that the boundary accepted and intended by the 
demarcation staff had been correctly picked up on 
the ground and correctly surveyed on the revenue 
4^ey map. {Dawson-Miller, C.J. and Mullich J ) 
Xbshbji Pitambab V. Shashi Bhcsan banbbji! 

98 1. C. 1027=1926 P.H.C.C, 210= 
, ; . A.I.R. 1926 Pa*. 888. 

^ entry m a thakbast map is not sufficient 
^ enable a Ooiut of fact to hold that the disputed 

Settlement. They may be good 
•endence as to what the boundary of a particular 

was at the time of the Permanent Settlement 

conclusive and 
^"“8. but in the absence of 
JhJwn ^ contrary they may properly be 
judicially received as oorreot when made.^ It mv 

Se/in presumed that the boundaries men- 

boundaries which 
fisted atthe time of the Ipennanent Settlement 
butthey do not go further and do not show thaUhe 

sSn? in a particular mJZ 

a parHcalar Tufh.“ « bf prov- 

*®wn in the survey map as belonriuRto 
vpataoalarmauea it..*.. ? ® .8^ 


EYIDENCE ACT (1872). B. 86^‘Thak’ moan- 
ing. 

44, Foil. (JwaUi Prasad and Ttoss,JJ^. RamA- 

NANDHAN SAHAY V. JAIQOBIND PANDEY. 

75 I.C. 955 = 2 Pat. 833=A.I.R. 1924 Pat. 213. 

Relative vaUu. 

There is no inflexible rule that a survey map 
must have preference over a thak map. The thak 
and the survey maps should, as a rule agree. 
6 C. W. N. 6i9, Ref. Where they differ, the ono 
that mote nearly agrees with the local landmarks 
is the one which should be followed. There is no 
general or definite rule making it incumbent upon 
the Court to follow either the one or the other. 
The Court may, if it considers the thak map mote 
reliable, follow that in preference to the survey 
map. (Mookerjee and PanUni, JJ.). MahABAJA 
OP COOCH BEHAR V. MOHENDRA RANJAN RAI 

66 I.C. 923=34 C. L. J. 465= A.I.R. 1921 Cal. 277.* 
— S. 36— Suryey^map. 

Ex parte statejnents. 

Ex parte statements in survey maps should be 
regarded notas primary proof but merely corrobo- 
rative proof— But if they relate to distant times 
and no direct evidence is available, their value 
assumes greater proportion. (Dawson Miller, C J 

/.). KamAKHYA NABAYAN SinGH t>* 
SUBENDBA KABAN DBO. 113 I.C. 703= 

A.I.R. 1928 Pat. 284. 
-——The revenue survey map is no doubt evidence 
of title and possession, but where there is no satis- 
factory direct evidence of acts of possession on the 
part of either of the parties, the evidence of posses- 
sion of the cadastral survey entry must prevail 
until it is rebutted. (Allansonand Sen, JJ.). 
BBIMDBABAN PBA9AD O. GOPAL SARAN 
'104 LO. 314=8 P.L.T. 817=A.I.R. 1928 Pat. 36. 
— - — Sumy maps prepared under Calcutta Survey 
Act are admissible as evidence of possession. (O. C. 

G/wse, /.)-^utvey map is admissible evidenoo of 

state of things at the time It was made. (Rankin. 
C. J. and C. C. Ohose, J.). Dbbbndra Nath v 
SUBENDBA NATH. 102 I 0 'SToi' 

31 C. W. N. 419=45 C.L.J. 474= 

^ , A I R. 1927 Cal. 343. 

Map prepared for partition affecting public 
revenue is admissible though for limited purpose. 

Bbojendba Kumar. gg i^q 543s 

. „„ A.I.R. 1926 Cal. 290. 

A humy map presumably prepared in the 
present and to the knowledge of the parties is evi- 
dence between the patties quantum valeat. Prima- 
rily it IB evidence of possession, which is always 

evidence of title. 10 W. R. 300, Foil • 19 W R 
202, Ref. to. (Das and BuckMU^' JJ^ NaTieui: 

HAQ 0 . ABDUL WAHAB Khan. iNAZIEUL 

326=3 Pat. i:i.T. 140= 

_ I 65= A.I.R. 1922 Pat. 68. 

— Maps and Surveys in India for revenue pur- 
poses are official documents prepared by competent 

f publicity and notice to uer- 

sons interested as to bo admissible as valuSblo 
^idenoe of the state of things at the time they ara 
made. 30 Cab 291 (P. 0.), Foil. (Das and Ada^? 

Deonandan Pbasad* 

69 I.C. 298-2 P.L.T. 81=A.I.R. 1921 Pat. 268] 

“8* 36—* Thak; meaning. 

Per MuUick, J".— The words “ as ner Thak *» 
mean as pot thak pillars. A. I. B. IMi® Pat SM 
Al. on. (Dawson^MtUsr, 0, J. and lifulliAk t 'i* 

S,SHB,lPXTAMBAB«.8HA5HtB‘SS4'^^M: 


'i.J' i:. 


AK V. SHASHI BITOsAN BANffiniT 
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EVIDENCE ACT (1872), S. 3fr-'‘ Thak ” map. 

— S. 36— “ Thak ” map. 

In fixing theboundary line between two estates 

greater weight need not be attached to the Thak 
map than to the Revenue Survey map. [Suhra- 
wardy and Chotzner, JJ ). KALI PROSANNA 
BAHADUR! V. RAN’I HEiI.\NTA KUMARI DEBT. 

79 I.C. 1038= A.I.R. 1924 Cal. 977. 

Thak maps are good evidence of possession at 

the time they were made, but they are no evidence 
of title acquired by prescription or adverse pos- 
session. {Das and Kulwant Sahay, JJ.). CHATTRA- 

PAT Peatab Bahadur v. G. G. lees. 

72 I.C. 648 = 1 P.L.R. 322=4 P L-T. 437 = 

A I R. 1923 Pat. 558. 

Thak map is valuable evidence in suit 

between successors of parties to the thak 
proceedings who were present. {Hookerjee and 
Panton, JJ.). MAHARAJA OF COOCH BEHAR v. 
MOHENDRA Ranjan Rai. 66 I.C. 923 = 

34C.L.J. 465 = A.I.R. 1921 Cal. 277. 
— 8. 39— Admissibility. 

Section 27 governs S. 39. 

But if the accused wishes to challenge the 
veracity of the statement that it was on his infor- 
mation that the thing was discovered he may ask 
the deponent to depose to the exact words used by 
him. Then under S. 39 so much of the statement 
made by him can be given in evidence as the Court 
considers necessary in that particular case to full 
understanding of the nature and effect of the state- 
ment. (Harrison and Dalip Singh, JJ.). Karam 
DEN V. Emperor. 115 I. C. 1=30 Cr. L.J. 385= 

A. I. R. 1929 Lah. 338. 


— S. 39 — Admissibility of recitals. 

^Beoause a document is admissible for a cer- 
tain purpose all recitals, statements and references 
therein cannot be used as proof of the facts to 
which they relate. [Sulaiman and Kendall. JJ.). 
TIKA Ram v. MOTI Lal. 1930 A.L.J. 564= 

A.I.R. 1930 All. 299. 


— S. 39— Scope. 

Section 39 cannot be invoked for the purpose 

of letting in a confession in respect of which the 
bar created by Ss. 24. 25 and 26, Evidence Act, has 
not been removed by S. 27. {Shadi Lai, C. J. and 
Harrison, Fforde, Tek Chand, JaiLal, Dalip Singh 
and Agha Haidar, JJ.). SUKHAN o. EMPEBOB. 

115 I.C. 6=10 Lah. 233=30 P.L.R. 197 = 
11 L.L.J. 159 = 30 Cr. L.J. 414= 
12 A.I.Cr.R. 382= A. I. R. 1929 Lah. 344 (F.B.). 
— S. 40— Applicability. . , . 

Section 40 applies to a case in which the Court 

has jurisdiction to decide a matter and one party 
says it should not do so because that matter has 
been decided before. 6 Cal. 171. held no good law t» 
view of 23 Cal. 633 (P.C.) ; 19 All. 277 (F.C.) and 
25 Cal, 622, (P.C.)- {Rankin, C.J*, C.C. Ghose, B.B. 
Qhose, Panton and Hukerjee, JJ.). LAKSHA^ 
Chandra v. Ramdas Mondal. 118 I C- 857- 

33 C.W.N. 795=49 C.L.J. 441 = 
A.I.R. 1929 Cal. 374 (F.B.). 


— B. 40— Foreign judgment. . , 

Where the subject-mater is a res so situated 

as to be within the lawful control of the State 
under the authority of which a Court sits, an 
that authority has conferred on the Court juris- 
diction to decide as to the disposition of the thing, 

and the Court has acted within that jurisdiction, 

that decision is conclusive, whether, according to 
the law of another country, it migM seem ^8“* ? 
wrong. Castrigue v. Imrie, L. J, ’ 

Bel, on. (Viscount Haldane). CARL Franz ADOLP 


EVIDENCE ACT (1872), 'S- 41-Judgment In 
rem. 

Otto iNGENOHLv. Wing Onand Oo.(Shangh4i) 
Ltd. 107 1. C. 352=47 C.L.J. 263= 

30 Bom. L R. 753=A. I. R. 1928 P.C. 33. 

— S. 40— Judgment not inter partes. 

Observations in a judgment relating to a 

different matter though connected cannot bind s 
third party and the judgment itself cannot be evi- 
dence against him. {Ramesam and Cornish, JJ.),. 

Nar.\simha Sh.\stri V. Official Assignee, 
Madras. 1930 M. W.N. 396= A.I.R. 1930 Mad. 751. 

A judgment is not evidence against persona 

not parties to it— It is admissible only in so far as 
it shows assertion of title made therein. {Dawson- 
Hiller, C J. and Foster. J.). KE5HO PRASADSINGH 
V. Kirtabath. 97 I.C. 282i=A.I.R. 1926 Pat. 577. 
— S. 40— Judgment not res judicata. 

■ Judgments not operating as res judicatai may 
vet be admissible in evidence. {Kinkhede, A.J.C.). 
TULARAM V. MT. SUMBATI. 79 I.C. 621 = 

A.I.R. 1924 Nag. 422. 

— S. 41— Binding effect- 

Judgment in probate proceedings operates as 

judgment in rem so far as genuineness or other- 
wise of will is concerned. 12 C.L.J. 91 ; 12 C.L.J. 
Ifio and 79 I.C. 44. Foil. {Fail AH and Chatterji,. 
JJ.). Mst. PHENKl V. Manki. 9 Pat. 698. 

The finding as to the execution of the Will 

of a probate Court binds at any rate the parties and! 
privies to the probate proceedings. (Das and Foster^ 
JJ.). CHANDRESHAVAR V. Bisheshwar. 

101 I.C. 289=5 Pat. 777=8 Pat. L. T. 510= 

A. I. R. 1927 Pat. 61. 

Decisions referred to in S. 41. are binding on 

all parties {obiter). {Suhrauardy and Mukerji, JJ.). 
GANGA PROSAD GHAUDHURY V. KULAOANANDA 

Roy. 94 I.C. 235 = 44 C.L.J. 399=30 C.W.N. 415= 

A.I.R. 1926 Cal. 568^ 

— S. 41— Grant of letters. 

-The grant of letters of administration so 

long as it subsists is conclusive evidence as regards- 
the nroper execution of the will and the legal 
character conferred on the administrator. 4 Cal. 
360, Foil. ; 13 P. R. 1918 ; 3l M. L. J. 277 ;• 
38 Bom. 427, Ref. {Fforde and Bhide, JJ.). Mt. 
DabOPTI V. Mt. SANTI. 116 I. G. 452= 

A.I.R. 1929 Lah. 483. 

Grant of Letters is no bar to further proceed- 
ings imder Penal Code, S. 477. {Otter. /.). M.4LI 
MUTHU Sbbvay V. Emperor. 97 I.C. 1084= 

4 Rang. 251 = 27 Cr. L.J. 1230= 
A I R. 1926 Rang. 202. 

— 8. 41— Judgment inadmissible under. 

Judgments not falling under S. 41 can be 

used only in evidence under S. 42 — Legal effect of 
a judgment in personam will depend on facts of 
each case. {Wallis, C. J., Spencer and Kumara~ 
surami Sasiri, JJ.). SECY. OF STATE v. AHMAI> 
BadsHA. 671-0.971 = 44 Mad. 778= 

14 M.L.W. 128 = 14 M.L.W. 188= 
1921 M.W.N. 576=A.I.R. 1921 Mad.248= 
41 M.L.J. 223= 41 M.L.J. 278 (P.B.). 

—8. 41— Judgment in rem. 

^—Judgment that is not the adopted son or 
B is not one in rem. 2 H. M. C. R. 276 and 7 W.R^ 
838, Ref. {Sen and Niamatullah, JJ.). UBJUN 
V. MATHURA Nath. 116 I.C. 83 = 26 A.L J. 797= 

A.I.R. 1928 All. 395. 

Finding not essential in probate action ia 

not one in rem — Probate is conclusive proof of' 
the due execution of the Will. (Das and Foster,. 
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evidence act (1872), S. 41 ^udgment in rem 

and in peraonam. 

JJ.). OHANDBESHWAB PRASAD NARAIN SINQH V. 
BISHESSWAR PBATAB NABAIN SlN(m, 

1011. c. 289 *s Pat. 777 = 8 P.L.T. 510- 

K T D 4097 R1 


—8 41 — Jndgment In rem and in personam. 

^—l—judgmcnt in rem is conclusive only as to 
etatus and not grounds for deciding the status though 

adjudicated. a ^ t 

There is a broad distinction between the eflect of 

a judgment in rem and a judgment in personam. 

The point adjudicated upon in a judgment m rem 

is always as to the status of the res and is conclu- 

Bive against the world as to that status, whereas, 

in a judgment in personam the point, whatever it 

may be, w’hich is adjudicated upon (it being as to 

the status of the res), is conclusive only between 

parties or privies: Ballantyne and Co. v.Uackinnon, 

(1896) L. J. Q. B. 616. Rel. on. [Rupchand Bilaram 

and Tyabji, A. J. Cs,). Radrakishan v . MT. 

Ganqabai. 110 I. C. 730=22 S.L.R. 105= 

A. I. -R. 1928 Sind 121. 


— S. II— Judgment not inter partes. 

—^“-Admissibility. 

A decree in a previous suit to which one 
party in a subsequent suit was not party, is admis- 
sible in evidence for corroboration of a fact asserted 
by the party in oral evidence and the question of 
weight to be attached to the fact so established is a 
question of fact. It is not admissible as the proof 
of the claim. 6 Oal. 171 (F.B.), Btsf. {Courtjiey- 
Terrell, C. J. and James, J.). -RAM LAKHAN UPA- 
BETA V. JAI Upadhya. A.I.R. 1929 Pat. 749. 


^ 0. P. Code, S. 11— Plaintiffs’ title negative 

in a former suit against a contesting claimant- 
Plaintifi can re-assert his title in another su 
against third party. 83 Mad. 483 and 36 Mad. 14 
Overruled ; 18 C. W. N. 954, Foil. {Wallis, C. J 
Spencer and Kumaraswami Sastri, JJ.). SECRl 

taey of State v. Syed Ahmad badsha Sahi 
Bahadur. 67 1.C. 971=44 Mad. 778 

14M.L. W. 128=14 H.L.W. 188 
1921 M.V.N. 876= A.I.R. 1921 Mad. 248 
41 M.L.J. 223=41 M-L.J. 278 (P.B 
—8. 41—* Legal character.’ 

The legal characters that can be conferred c 

taken away in the exercise of the jurisdiction mer 
tionedinS, 41 do not include the state of bein 
a partner. {Rupchand Bilaram and Tyabji, A.J.Cs. 
BADHAEI8HAK 0. MT, GANQABAI. 110 I.C. 730= 

0 « 22 S.L.R. 105* A.I.R. 1928 Sind 121 

—S. 41— Vacating— Adjudication. 

— I — A fim declared insolvent— Order of adjud: 
cation against one partner vacated as he was nc 
proved a partner — Judgment vacating the otde 
does not come within 8. 41. {Rupchand Bilarai 
a^ Tyabji, A. J. Cs.). Radhakishan v. Ml 
Ganqabai. 110 l.o. 730=22 s. L. R. 105= 

A.I.R. 1928 81nd 12j 
— S. 42— Decisions about caste. 

-Caste of a particular family— Evidence ( 

members and decisions in previous litigations a; 
relevant. {Spencer, Ojffg. G. J. and Kumarasivav 

i>Mtri,j,). Maharaja OP Kolhapur Sm 

DABAM Ayyar. 93 1.0. 705=48 Mad. 1^ 

1 w ^328 Mad. 49' 

1 . 42— Decree inter partes. 

P^tes that recii 
jn^ pleadings might he admitted in evidene, 

Nair, J.), NalupubawS 
^®\^-?tJ^£AME8WABA. BS I.C. 996: 

*22 H.L.W., 460= A.I.R 1925 Had. 101! 

D. D. VoL, III— 29 & 30 


Cl. -O-., 






EVIDENCE ACT (1872), S. 43— Essentials for 
releTancy. 

— S. 42— Dispute about tenancy. 

Question as to what villages were included in 

tenure decided between landlord and tenant— 
Plaintiff having subordinate interest in tenure 
suing landlord — Question is not strictly res Judy 
cafa but plaintiff must produce strong evidence in 
his support. 33 lilad. 459 and 29 Cal. 707, Ref. 
{Rossand Fazl Ali, JJ.). BaldeO DAS BirlA v. 
LAL Nilmani Nath S^hi Deo. 113 I. C. 681= 

[8 Pat. 122= 9 P.L.T. 627= 
A. I. R. 1928 Pat. 613. 

— S. 42— Evidentiary value. 

——Where a judgment is admissible, it is con- 
clusive evidence for or against all persons whether 
parties, privies or strangers, or its own existence, 
date and legal effect as distinguished from the 
accuracy of the decision rendered, {Sanderson, 
C.J. and Richardson, J.). GOPI SUNDABI DASI V. 
KHEROD GOBINDA CHOWDHUBY. 82 I. C. 99= 

28 C.W.N. 942= A.I.R. 1925 Cal. 194. 

Judgment after contest has more probative 

value than one on compromise. {Zfoti Sagar, J.), 
Lekh Raj t). INDER Mal. 73 I.C. 658 = 4 Lah. 176= 

A.I.R. 1924 Lah.*161. 

— S. 42 — Judgment not inter partes. 

- Under certain circumstances and in certain 
cases, the judgment in a previous suit to which one 
of the parties in the subsequent suit was not a party 
may be admissible in evidence for certain purposes 
and with certain objects in the subsequent suit, 
{Sanderson, C.J. and Richardson, J.). GOPISUN- 
DARl DASI V. KBEROD GOVINDA CHOWDEURY. 

82 I.C. 99=28 C.W.N. 942= 
A.I.R. 1925 Cal. 194. 

— S.' 42— Remarks. 

- Remarks about a plot of land not in dispute 

are not admissible. {Campbell, J.). BANWABILAL 
V. Bheo CHAND. 85 I.C. 795= 

A.I.R. 1923 Lah. 384. 

—8. 43— Civil judgment. 

- A decision of a Civil Court is admissible to 
disprove an allegation, the truth of which is the 
basis of conviction of a person in a criminal case. 
41 Bom. 1, Relied on. {Krishnan, J.). VEILAYUTHAM 
CHETTT, In re. 72 I.C. 172=24 Cr. L J. 332= 

A.I.R. 1924 Mad. 516. 

— S. 48— CoDOlnsiveneEB. 

7 * ■ -The principle of conclusiveness of a decree 
is much wider than the terms of S. 11: A.I.R 
1921 P. 0. 11 and A. I. R. 1922 P. C. 80, Foil. 
{Wazir Hasan and Raza, JJ.). DUBQA Prasad v. 
Jaqat Jit Singh. 112 I.C. 169=5 O.W.M. 265= 

8 Luck. 487= A.I.R. 1928 Oudh 359. 

— B . 48— Efli entlale for relevancy. i 

Per Das, I.— A judgment or decree ig not admis- 
sible in evidence under B. 48 unless as a fact 
in issue or as a relevant fact under other sections 
of the Act. Thus if A has obtained a decree for the 
possession of land against B, and C, B's son, mur- 
ders A in consequence, the existence of the judg- 
ment is relevant as showing motive for the crime. 
So again, in a suit for malicious prosecution the 
judgment in the criminal proceeding is evidence to 
establish the fact of acquittal, the fact, namely 
that the criminal proceedings terminated in favour 
of the plaintiff. A reference to the finding of a 
judgment may explain the oharadter, of the party’s 
poBBession and the nature of the enjoyment had in 
the property in snit and so the finding of a iudir- 
ment may be referred to in all other oases where 
the record is matter of inducement or merely in- 
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EVIDENCE ACT (1872), S. 43— Finding of Crimi- 
nal Court. 

troductory to other evidence. {Dawson-Miller, C.J. 
on difference between Das, J. and Foster, /.). HlT- 
BNDR\ Singh u. Rameswar Singh. 

87 I.C. 849 = 4 Pat. 510=6 P.L.T. 634= 

A. I. R. 1925 Pat. 625. 

3. 43— Finding of Criminal Court. 

The finding of a Criminal Court cannot be 

treated as evidence in a Civil action between diffe- 
rent parties. (Lentaigne. J.). Maung PEIN v. Ma 
TheNGWE. 84 I.C. 1009=2 Rang. 549= 

A.I.R. 1925 Rang. 143. 

Judgment of Criminal Courtis relevant to 

show that certain parties were on bad terms. 
(Simpson, AJ.C.). JANGI SINGH V. GANGA SINGH. 

77 I. C. 391=10 0. L. J. 393= 
A. I. R. 1924 OudhllS. 


—3. 43— Judgment inter partes. 

Judgment in former legal proceedings are 

admissible in evidence to prove plaintiff’s former 
recognition of defendant’s status. (Prideauxand 
Kinkhede, AJ.Cs.). JUMILAL v. Mt. HALKI. 

78 I.C. 981 = A.I.R. 1924 Nag. 387. 

^Judgment in previous suit holding he had no 

right is admissible for showing that the Granthi’s 
right was questioned then also. 31 Bom. 143, Foil. 
Other cases {Scotl-Smith and Abdul Baoof, 
JJ ). INDAR SINGH V. PATEH SiNGH. 

59 I. C. 734=49 P. L. R. 1921 = 
A.I.R. 1921 Lah. 337. 

—8. 43— Judgment not Inter partes. 

Recitals in. 

The Evidence Act does not make a finding of 
fact arrived at on the evidence before the Court in 
one case, evidence of the fact in another case when 
the parties are not the same. A recital, therefore, 
of a judgment not inter partes ot a, relevant fact is 
not admissible in evidence in another litigation, 
though the judgment may be used in evidence in 
certain circumstances as a fact in issue ot as rele- 
vant fact or possibly as a transaction. A. I. R. 
1929 P. C. 99; 20 C. W. N. 643 and A.I.R. 1922 
Mad. 71, i?ei. on. (Addison. J.). ASA SiNGH v. 
MANSHARAM. 121 I.C. 509 = 11 L-L J. 526- 

A. I. R. 1930 Lah. 237. 

•Admissibility^^ofutnon defendant. 


Section 43 excludes all judgments in a former 
suit as irrelevant if they ate not inter partes unless 
the existence of such judgment is a fact in issue 
or is relevant under some other provision of the 
Act. The existence of the judgment may be rele- 
▼ant but not the decision of the Judge or the 
opinion expressed by him. It is immaterial if the 
defendant in both cases is the same and the deci- 
sion of the Privy Council in 22 C. 533 is no 
authority for the general proposition that a judg- 
ment against a party can always bo used against 
him in a subsequent suit by another person. 
56 I A 119. R^f' lO' (Suhrawardy and Costello, J J .). 

BENODELAL CHAKBABABTY % SEC^TARYOF 

State. 34 C. W. N. 1113. 

-A statement of opinion made by the Judge in 

. J A ia nn AVidencd 


B Vo vvUAwii V A/a ^ ^ 

V. Mohan Dae. us I. 0.^22 i 

Judgment not inter partes is admissible if 

evistenco of judgment is relevant fact or fact in 
UbW 6 Cal. 171 (F. B.) ; 22 Cal. 633 (P. 0.) and 
26 Cal. 625 (F. B.), R^^- All. 277 (P. 0.) ; 

29 Cal. Vil ; A. I. R. 1925 Cal, 194 and 40 I.C. 830, 


EVIDENCE ACT (1872), S. 43— RelcYanoy. 

Ref. (Adami and Chatferji, JJ.). ShAMSUNDER 
KUER V. R.AMKHELAWAN. 121 I. C. 334= 

8 Pat. 783= A.I.R. 1929 Pat. 739. 
Previous judgment not inter partes is admis- 
sible to prove title when such title is in issue. 
(Findlay, J. 0.). ABDUL MAJID v. TUKArAM. 

101 1. C. 774= A. 1. R. 1927 Nag. 359. 

In a suit by plaintiffs for a declaration that 

the sale of suit land is not binding on them, the 
land being ancestral land, the judgment in a pre- 
vious suit by the same plaintiffs, but not inter 
paries, for a declaration that alienation of part of 
the land in suit was not binding on the ground of 
the land being ancestral can only be treated as 
admissible for the purpose of showing that on a 
former occasion the right of the alienee to alienate 
part of the property in suit was called in question 
on the ground that the property was ancestral. The 
finding of the Court in the previous suit that the 
property was ancestral is not relevant. 1 Lah. 540, 
Foli. (Fforde and Campbell, JJ.). Partap SlNQH 
p. Mothu. 96 I. C. 998=8 L. L. j. 492= 

27 P. L. R. 544. 


■A judgment between the plaintiff and third 
parties is not admissible though the facts found 
therein may support plaintiff’s title disputed in the 
present suit. (Dawson-Miller, C. J., Mullick and 
Foster, JJ.). HARIHAR PRASAD V. KESHO PR.A- 
S.VD. 93 I.C. 454=5 P.L.T. Sup. 1= 

A.I.R. 1925 Pat. 68. 

A judgment of a Civil Court deciding a ques- 
tion of adoption is not admissible between third 
parties as evidence of the truth of the matters 
decided therein. (Dawson-Miller, C. J. and B. K. 

Mullick, J.). Mahadeo Asram Pbashad Sahi 
V. Mt. JAGATBAJ KUER. 71 I.C. 929= 

A.I.R. 1924 Pat. 298. 


■ ■ ■■■Judgments not inter partes are admissible in 
evidence for the purpose of showing that the title 
of a defendant was set up by third party and that 
the suit was decreed. (Chalterjee and Panton, JJ.). 
Mohar Ali Sabkar u. Mafizudin Sabkar. 

65 I.C. 699 (Gal.). 

The statements of the plaintiff’s ago in a 

decree to which the defendants or their predeces- 
sors were no parties, are not oonolusive and bind- 
ing against them. 1 (Peunon and Newbould, JJ.). 
NILARATAN MiTBA V. ABDUL GAFUR. 

59 I.C. 3=32 C. L.J. 75. 

— S. 43— Judgment not res Jndicata. 

••Admissibility. 

Judgments not operating as res judicata may 
yet be admissible in evidence. (Kinkhede, A. J. C.). 
TULABAM t>. Mt. SUMRATI. 79 I C. 621= 

B T T) 1Q24 Natf. 422. 


— S. 43— Land acquisition cases. 

Previous decisions in Land Acquisition cases 

are relevant in a subsequent Land Acquisition 
case where the market value of lands in the 
same neighbourhood is in issue. (Newbould and 
Ghose, JJ.). MADAN MOHAN BURMAN v. SEORP* 
tauy op State. 78 1. C. 357- 

A. I. R. 1923 Cal. 481. 


I. 43— Relevancy. 

•Judgment that does not fall under Ss. 40, 41 


. 42 is aot relevant under S. 43 for decision of 
16 point in subsotiuent suit* A.I.R. 1929 P*C. 99 
, 1 Lah. 640, Bel. on : 19 All. 277 (P.OO. Expl; 
Jal. 633 (P. 0.), Dist . ; A. ^^6 Nag. 109. 
rruled-, 29 Cal. 187 (P. 0.) ; 35 CaL 701 and 
.R. ISGl Mad. 248, Ref. (Macntur, Offg. J. l*. 
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BYIDBNCE ACT,(187^, S. ii-GolIusWe decree. 

Jachson and Subhedar, A. J. Cs.). 

GANESH t). KESHEO. 121 I.O. MS 

12 N. h. J. 164=26 N. h. R. 33- 
A. I. R. 1930 Nag. 1 (P B-). 

— S. 44— CoIlaslTe decree. 

Praud and collision— Difference. 

A collusive decree biuds the parties thereto and 
is not a nullity. It is also binding on the repre- 
sentatives of the parties. 

No doubt a decree can be avoided on the ground 
of fraud or collusion under S. 44 of the Evidence 
Act. but there is a great difference between fraud 
and’ collusion. A party who has been made the 
victim of a fraud can obviously avoid a decree on 
•the ground that he has discovered the fraud sub- 
sequent to the decree which could not have been 
TDAde a point of defence in the former litigation. 
On the other hand, the fact of collusion is a 
matter which must have been well known to both 
the parties-and is a point which could and might 
have been raised before the decree was passed on 
-the last occasion. A third party can undoubtedly 
avoid a decree on the ground that it has been 
•obtained oollusively, but a party to a collusive 
decree cannot avoid it on that ground ; 11 Bom. 708; 
20 Mad. 333; 31 Mad. 485 and 18 Mad. 878, 
Bd. on. (Sttlaiman, J.). SAHIB RAI v. BahARI 
Rai. 101 1.C. 765= A. I. R. 1927 All. 494. 

— S. 44— Fraud. 

F raudulent decree — Not got cancelled — 
'Party can show fraudulent nature of,|in defence. 
■•{ifookerju and ChoUnor, JJ.). PuLlN BEHARI 
DEY y Satta Charan. 70 I.C. 548 = 

36 0. L. J. a67 = A. I. R. 1923 Cal. 79. 
— S. 44— Gross negligence. 

AUbough only fraud or collusion and not 

-gross negligence is mentioned in S. 44 the princi- 
-•ple involved is applicable to cases of gross negli- 
gence also. 27 Cal. 71 and 16 I.C. 643. ^f. {Old^ld 
•and Venkalasubba Bao, JJJj. Bapanna v. Yer- 
BAU&CA. 74 I.C. 218= 18 U. h. W. 49= 

1923 H. W. N. 452=33 tf . L. T. 48= 
A.I.R. 1923 Mad. 718=43 M.L.J. 324. 
— B. 44— Judgment In rem. 

— -Judgment i» rem can be contested by person 
not party to the judgment— Fraud or collusion 
need not go to the root of the jurisdiction of the 
Court— English law is different. [Knltoant Sahay 
-•^nd Hacpherson, JJ.). SiTA Devi v. GOPAL SARAN. 

iii I.C. 762=9 P.L.T. 397=A.I.R. 1928 Pat. 378. 
— -8. 44— Letters of administration. 

—Letters of administration — Court other than 

"that issuing the letters can determine if they were 
obtained by fraud— But better course is to stay suit 
to enable application to be made to revoke grant 
iWalmsUy and Greaves, JJ.). Rakshub Mandal 
V. PABUNGINI Devi. 62 I C 448= 

B .. 1921 Cal. 832. 

Ss a — SOitin^ ftBide dooped. 

——Time to set aside a decree expiring— Validity 
•of the decree can he challenged |in defence on the 
around of fraud. A. I. B. 1921 Bom 257 Awr 
iCuminy and Uukherji, JJ.), Bhola Nath v’ 
NAOENDBA BAIiA. 110 I C 671— 

1-LR. 1928 Cai. 810 . 

lAmstaiions. 

Some limitation must be put upon S. 44, Where 

'toe^ merely turns on in effect, a re-heainn 
of the previous suit on subs tantially the same 

tile second 

2 other hand, in a proper case the Court 

* ^®"e8 which has 
oWil obtained hj fraud practised on the Court 
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EVIDENCE ACT (1872), S. 43— Handwriting. 

If, for instance, the existence of certain evidence 
has been stoutly denied by one party, and the Court 
has been induced to frame its decree on the basis 
that that evidence did not exist, then, if that evi- 
dence is afterwards discovered and it is of such a 
nature, that, if it had been befetre the first Court, 
the probabilities are that the Court would have ar- 
rived at a different conclusion, then, it may he, 
when all the circumstances are looked at, that in 
that case the Court would set aside the original de- 
cree. 41 Mad. 743 (F. B.), Foff.; English case law 
Ref. to. (Marten, C. J. and Baker, J.). Bhi- 
KAJI MAHADEO V. BALVANT RAMCHANDRA. 

105 I. C. 296=29 Bom. L. R. 1046= 
A. I. R. 1927 Bom. 510. 
—3. 45— Assistant Mint Master. 

Assistant Mint Master is an expert. (Daniels, 

J. C.). MT. GILLI y. Emperor. 88 I.C. 848= 
12 0. L. J. 497=2 O.W.N. 377 = 26 Cr.L.J. 1232= 

A. I. R. 1925 Oudh 616. 

— S. 45— Court as expert. 

■Judge should not himself compare signatures 
without the help of other evidence. (Neiobould and 
Ghose, JJ.). J. C. Glastaun V. Sanatan Pal. 

78 I.C. 668=A.I.R. 1925 Gal. 48S. 
A Court’s opinion based upon its own know- 
ledge without the help of trained assistant to the 
effect that a certain amount of arsenic contained in 
certain prescriptions would produce arsenical poi- 
soning, collapse and unconsciousness, is uusound 
and valueless especially where it is by itself un- 
trained in medicine. Similarly it cannot say what 
medicines should he prescribed for billiary colic 
by reference to medical books. (Greaves and Pan- 
ton, JJ.). Sdpdt. and Remembrancer op 
Legal Affairs, Bengal v. Pubna Chandra 
GHOSH. 83 I. C. 631=28 C. W. N. 579= 

26 Cr.L.J. 71=A.I.R. 1924 Cal. 611. 
—8. 45 — Evidence on comipiBsion. 

Expert evidence on commission loses much of 

its value. (Broadway, J.). NUR DlN v. Emperor 
108 I.C. 369=9 A.I.Cr.R. 561=10 L.L.J. 235= 

. « „„*9Cr. p. 377=4.I.R. 1928 Lih. 633. 

—8. 48— Expert. 

In law and as applied to a witness, the 

term “expert” has a special significance and no 
witness is permitted to express his opinion unless 
he is an “expert” within the terms of 8. 45 or in 
special oases is permitted to express such opinion 
by some special law. (Boys and Young, JJ.). Ram 

das V. Secretary op State. A.I.R. 1930 All. 687. 
— 8. 48 — Expert opinion. 

An opinion of an expert witness not baaed on 

any well defined inexorable laws of nature cannot 
be taken as decisive especially where there is direct 
evidence opposed to it: 11 W.R. 25 (Or.), Ref. 
(Zafar Ali, J.). H. Mansel Plbydell v Em- 
peror. 961. C. 641=27 Cr.L.J, 977= 

n XR w .1 «.. ^ * 1926 Lah. 313. 

—8. 45— Handwriting. 

Court convinced against alleged signature- 

witnesses deposing in its favour— Court would not 
declare It to be forgery in absence of other cor- 
roborating evidence. (Page, J.). LiLA SiNHA «. 
Kumar Bijot Pkotap Deo Singh. 

B7 I.C. 834=41 C.L.J. 300=A.I.R. 1928 Cal. 768 
Compar%si>n, 

A comparison of handwriting U at all times 
as a mode of proof hazardous and inoonolusive ^> 7/1 
specially when it is made by one not oouveCt 
with the subject and without suoh , guidance aa 
might be derived -from the arguments of ooimaa 

and the avidenoe of experts. • i, 
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EVIDENCE ACT (1872), S. 45— Hand writing— 
Proof. 


Where the lower Appellate Court did not discuss 
either the oral evidence or the probabilities of the 
case, but simply relied upon what appeared to it to 
be a signature on the Will as a mere “tracing for- 
gery” of some other signature of the testator and 
quashed the probate granted on a consideration of 
the evidence, by the first Court, 

Held, that the lower Appellate Court had erred : 
49 Cal. 23.') ; A.T.R. 1922 Cal. 12. Fell. (Sanderson, 
C.J. and ChaJiravarly, J.). AitBIEA CHARAK BARNA 
V. NARESWARI Dasi. 85 I. C. 525 = 29 C.W.N. 75 = 

A.I.R. 1925 Cal. 143. 

—8. 45— Handwriting— Proof. 

Person proving handwriting must prove his 

acquaintance u-ith the handivriting to be proved. 

In order to prove the handwriting or signature of 
another person one must show that he is acquaint- 
ed with the handwriting or signature of that person. 
{Jtcala Prasad and Adami, JJ.). JlT. J.VSODA 
KUAB V. JAN’.AK MisSIR. 92 I.C. 1034 = 

4 Pat. 394=7 P L T. 507 = A.I.R. 1925 Pat. 787. 

— S. 45— Handwriting— Expert. 

-Inspection by Court. 

It is always unsafe to hold that a document 
is a forgery on the personal inspection of the docu- 
ment by the Court. (Das and Adami. JJ,). MT. 
BlBI KiiVKIZ ZAINAB t’. STED Mobarak Hoss.ain. 

72 I.C. 748=A.I. R. 1924 Pat. 234. 

Expert evidence as to handwriting— Only 

similarities must be pointed out to Court — Court 
has to decide whether particular writing is to be 
assigned to particular person. (Lord Birkenhead.) 
WAKEFORD V. Lincoln bishop. 

A.I.R. 1921 P.C.168 (P C.). 


— S. 45— Medical witness. 

Experts — Medical witness — Opinion must not 

depend on which party calls him as witness’. 
(Page. J.). Lila Sinha v. Kumar Buoy Protap 
Deo Singh. 87 I.C. 534=41 C.L.J 300= 

A.I.R. 1925 Cal. 768. 


— S. 45— Non expert. 

Evidence of person who is not “expert” in 

art of handwriting can he ruled out as inadmis- 
sible. (Tek Chand, J.). CHET RAM v. JOGI RAM. 

31 P.L.R. 109 = A.I.R. 1930 Lah. 336. 


—8. 45 — Opinion on foreign law. 

Expert opinion on foreign law, where it is 

elaborately laid down in a Code, need not be called 
for— Court should itself interpret such law. ( Odgers 
and Wallace. JJ.). PALANIPPA ChettY v. 
NAGAPPA CHETTIAB. 123 1.0.600 = 

A.I.R. 1930 Mad. 146. 


— B. 45— Opinions on law. 

It is the duty of Courts themselves to inter- 
pret the law of the' land and apply it and not to de- 
pend on the opinion of witnesses howsoever learn- 
ed they may be. It would be dangerous to delegate 
their duty to witnesses produced by cither party. 
Foreign law. on the other hand, is a question of 
fact with which Courts in British India are not 
supposed to be conversant. Opinions of experts 
on foreign law are therefore allowed to bo 
admitted. [Sulaiman and Mukerji, JJ.). AziZ 
BANU V. MAHOMED IBRAHIM. 89 I.C. 690- 

47 All. 823=23 A-L-J- 768= A.I.R. 1925 All. 720. 


— S. 43— Palm impressionfl. 

Opinion of expert as to identity of palm im- 
pression is admissible. (Madgavl^r, J.). EM- 
PBBOB f>. BABULAL BEHABI. 108 I.C. 508= 

52 Bom. 223=30 Bom. L. R. 321 = 29 Cr. L.J.410= 
10 A.I. Cr. R. 84= A.I.R. 1928 Bom. 158. 


EVIDENCE ACT (1872), S. 45 — Report of expert, 
— 8. 45— Report of expert. 

The opinion of an expert which is admissible- 

against an accused is the opinion given by him at', 
the trial. Opinion given for the purposes of a 
previous suit is not substantive evidence and when- 
the accused has not the opportunity to cross-exa- 
mine the expert regarding that opinion its eviden- 
tial value is very little. 

It is doubtful whether the opinion of an expert 
recorded for the purposes of a civil suit though 
proved in a criminal case is admissible at all' 
at the latter trial : A. I. R. 1923 Lah. 622, Ref. 
(Jai Lai, J.). Gauda MAL v. EMPEROR. 

110 I.C. 810=11 A. I. Cr. R. 5= 
29 Cr. L. J. 778= A.I.R. 1928 Lah. 921. 

Reports of experts are not legal evidence 

unless they appear and are examined in Court- 
Evidence Expert. (Tek Chand, J.). WADRAVA v, 
Jai EiSHAN Das. 106 I.C. 493= 

29 P. L. R. 125=A.I.R. 1928 Lah. 427,. 
Chemical examiner’s negative report regard- 
ing absence of trace of blood in the earth, leaves- 
and grass taken from the alleged place of occur- 
rence will not displace strong direct evidence of 
the place of a certain murder. (Newbould and C. 
C. Ghose, JJ.). Hassenulla Sheikh v. Empebob. 


83 I.C. 485=26 Cr. L. J. 5 = 28 C. W. N. 561 = 

A.I.R. 1924 Cal. 625. 
Report of finger print bureau is not admis- 
sible if not subjected to cross-examination though 
parties agree to abide by it. (3 N. L. R. 1 ;; 
22 C.W.N. 745, 28 I.C. 132. Ref.). (Einkkede, 
A.J.C.). PITAIN V. BaBOOSINGH. 79 I. C. 641 = 

A. I. R. 1924 Nag. 183. 

Penal Code, S. 193 — Opinion of hand expert 

not examined on oath — Magistrate's otm observation 
may be used as evidence. 

Where in a trial for perjury in respect of a pro- 
missory note which the accused said on oath was- 
iu his handwriting, the Magistrate admitted in 
evidence the opinion of a handwriting expert 
against the accused without his being examined ou 
oath and also had his own opinion after comparing: 
the handwriting of the promissory note with vari- 
ous other handwritings, that the writing was not of 
the accused. 

Held, that a conviction under S. 193 based on 
these materials is bad. The proposition that a 
Judge should not import his personal knowledge 
into his judgments and that if he wishes to rely om 
facts within his knowledge, ho must go to the wit- 
ness box and depose to them on oath is no doubt 
correct in the main, but it does not apply to facts of 
which a Judge is permitted to take judicial notice 
and nowhere in the Indian Evidence Act is it laid 
down that a Judge must not look at exhibits pro- 
duced in Court or partly base his judgment oa 
them. 11 W.R.Cr. 25, FoH. (MacCoU, J.). S. C. 
Gupta V. King Emperor. 761.0.425= 

I Rang. 290=25 Or. L.J. 185=A.I.R. 1924 Rang. 17. 
The Report of the Government Expert,^ who 


ever came into witness-box and whose report is not 
ipported even by an affidavit is inadmissible in 
ridenceand should not form the basis of the order 
irecting the prosecution on a charge of forgery. A 
motion based on a piece of evidence that can in- 
0 circumstances be called legal evident and 
specially when there is positive legal evidonco 
gainst it is illegal. The power of sanction should/ 
2 used with great caution. (Rafique, /.). 

AL V. Kidar Nath. I.C. 148=- 

21 A.L.J. 399=4 L.R.A.Cr. 92— 
24 Cr. L.J. 900=A.I.E. 1923 All. 601^ 
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BYIDEHCE ACT <1872), S. 4B— Thumb ImprCB- 
flion. 

—a. 45-Thamb impression. 

Evidence of thumb-impression expert is 

•valuable. (Addison, /.). ^ w- 

113 I.C. 68=30 Cr. L.J. 52= 

11 A. I. Cr. R. «8=A.I.R. 1929 Lab. 210. 

As to the probative value of the opinion of an 

expert on fingerprints, it must have the same value 
as the opinion of any other export, such as a medi- 
cal officer, etc. In each case the evidence is only a 
guide to the Court to direct its attention to judge of 
its value. The Court is at liberty to use its own 
discretion and to come to conclusion either in 
affirmance or differing from the view taken by the 
expert. Though it is not safe to convict an accused 
upon the sole testimony of an expert, yet the Court 
cannot refuse to convict a person on the evidence of 
a fingerprint expert, merely on the ground that it is 
unsafe to base a conviction upon such evidence : 
A.I.R. 1926 Cal. 531 ; A. I. R. 1923 ifad. 178 and 
32 Cal. 759, Foil. {Jwala Prasad and ifacphersoyi, 
JJ.). Basqit Singh v. Emperor. 104 I.C. 626= 
6 Pat. 303=28 Cr. L.J. 850= A.I R. 1928 Pat. 129. 

^Evidence of Finger Print Expert as to age of 

thumb impression opposed to date on the docu- 
'ment — Court should be careful to accept expert 
opinion. (Bucknill, J.). Ramlakhan Pande v. 
BhaBAMDEO MISIB. 97 I. C. 335= 

A.I.R. 1926 Pat. 575. 

Although finger prints sometimes afford 

valuable evidence of identity, great caution must 
he exercised in arriving at a conclusion by a com- 
i^rison of thumb impressions, and the positive 
evidence of witnesses who were undoubtedly pre- 
sent and were eye-witnesses to the transaction 
-should not be lightly brushed aside. (Mookerjee 
and Cuming, JJ.). BAIDYA NATH DUTT v. ALIP- 
JAN BiBI. 70 I. C. 194=36 C. L. J. 9 = 

A. I. R. 1923 Cal. 240. 

■ Thumb impression— Conclusions from can 
-be basis of conviction. 82 Cal. 759, Ref, (Oldfield 
■and Bamesam, JJ.). PUBLIC PROSECUTOR v. 
VIEAMMAl. 69 I.C. 374=16 M.L.W. 663= 

1922 M. W.N. 642=31 M. L. T.427= 
23 Cr. L. J.694=46 Had. 715= 
A. I. R. 1923 Mad. 178. 
— S. IS— Yalue of expert evidence. 

Expert evidence by itself is not sufficient to 

'base a conclusion. (Ross and Fail AU, JJ.). 
■GOBINDJEB MADHT7AJEB V. C. J. SMITH. 

113 I. C. 698= A. I. R. 1928 Pat. 56B. 

Land Acquisition Act, S. 23— Expert’s evi- 

•denoe is useless if unsupported by data. 11 C. W N 
OT5, 877: 10 Bom. L. R. 907. 913; 83 Bom. 826. 
■Foil (Broadway and Ffarde, JJ.), SECRETARY 

•OF State v. (Shrimati) Saela Devi- Ohaudh- 

79 I. 0. 74= 3 Lah. 227= 
A. I. R. 1924 Lah. 648. 
7-Expert evidence— Value— Opinion of ex- 

^rt is not infallible— He is likely to be partial to 
'toe party citing him, 11 W.R. Or. 25. Foil. (Shadi 
^,C,J. andLe Rossignol, J.). Haei Singhv 
dLAOHMlDEV. 89 I.C. 220=3 L-L.J. 110= 

12 P.L.R. 1921=A.I.R. 1921 Lah. 126. 
*— S. IT^omparlson of bandvriting. 

— —Sandioriting— Comparison of— Weight due to 

of signature— Denial of signature— 

Although it Is true that under the Evidence Act 
^um^iigon of handwriting is legitimate enough 
Withe viewof persons competent to express oni- 
be m m^y oases of considerable value. 
(uezf<^]UQRs. ,jQ| those who have not carefully 
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EVIDENCE ACT (1872), S. 30— English Law and 
Indian Law. 

studied tho art of caligraphy is not as a rule of 
very great utility. Indeed so uncertain and m- 
exact is the science of the study of caligraphy tn 
it has been for some years past the tendency to te- 
gard evidence even of experts as of somewhat in- 
conclusive character. The mere fact that there is 
a resemblance between the signature alleged to bo 
false and a signature admitted to be genuine d.oea 
not carry great weight. If a signature is denied, 
the onus of proving it is on the party relying on 
its genuineness. (Bucknill, J.). BATAHU JHA V. 
Parmeshwar Rai. 64 I.C. 234 (Pat.)< 

— S. 47— ‘ Habitually.’ 

-The term .“habitually ’’ in S. 47 means 

“ Usually,” “generally,” or ‘according to custom. 
It does not refer to the frequency of the oooasions 
but rather to the invariability of the practice. 

The opinion of a record-keeper, who in the course 
of his official duty has to examine and file papers 
sent to him, is relevant to prove the hand-writing 
of a person whose papers are so filed, though the 
number of such napers may not be great. 
(Crump, J.). P. B. PONDE v. EMPEROR. 

89 I.C. 1042=27 Bom. L.R. 1031 = 
26 Cr.L.J. 1474= A.I.R. 1925 Bom. 429. 

—S. 47— Proof. . , 

Handwriting— Proof of— Compar ison « always 

on. unsafe method of proof — Standard writing must be 
admitted or proved to be writing of person to whom 
it is attributed and toriling compared must purport to 

beinthatperso7i'shand. 

One of the ordinary methods of proving hand- 
writing are (1) by calling as a witness a person who 
wrote the document or saw it written or who is 
qualified to expross an opinion as to the hand- 
writing by virtue of S. 47 of the Evidence Aot. 
(Mookerjee and Buckland, JJ.), SAROJINI DASM 

V. Hari Das Ghosb. 86 I.C. 774= 

26 C. W.N. 113=49 Cal. 235=34 C-L.J. 373= 

A.I.R. 1922 Cal. 12. 

— S. 48— Inheritance. 

Tribal or family custom as to mheiitanco— 

Evidence of members of family or tribe is relevant 
—Specific instances ate unnecessary, (ifr. Ameer 
AZi.) AHMAD KKAN v. MT. OHANNI Bm. 

91 I.C. 455=52 I. A. 379 = 3 0. W. N. 93= 

6 Lah. 502=300. W. N.506=6 L. R. A.P.C. 190= 
A. I. R. 1926 P. C. 267=50 M. L.J. 637 (P.C.). 

— S. 49— Opinions of dead. 

Opinion of dead person cannot be proved 
save under S. 32 : 23 All. 37, Foil. ; 11 Cal. 463, DisU 
(N. R. Chatterjee and Chotzner, JJ.). PROTAP 
CHANDRA DEO DHANBAL DEB V. SRI RAJA JAQA- 

DisH Chandra Deo Dhanbal deb. 82 I.C. 886* 
40 C. L. J. 331 = A. I. R. 1925 Gal. 116. 
—8.49 — Wajib-nl-arz. 

Interpretation of wajib-ulara by some mem- 
bers of family is admissible when custom applic- 
able to that family as entered in the wajib-ul-ars is 
in question. (Dalai, J. C.). Sharpuddin v. Nia- 
MAT ALI. 87 I. C. 8= A. I. R. 1926 Oudh 68B. 
—8. 80— Dispute about divorce. 

— Where the question is whether A divorced 3 
and B's marriage to C was valid, the oonduotand 
opinion expressed by the parties concerned and of 
all the people of their caste is relevant under S. 50. 
(Hallifax and Macnair, A. J. Os.). JANGLIA v« 
Jhingbya. 63 I. c. 594= A. I. R. 1921 Mag. 71. 
—a. 80— English Law and Indian Law. 

General reputation of marriage relationship* 

S. 50 enaots a rule different from the law im 
England. According to English Law general 
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EVIDENCE ACT (1872), S. 50 — Family condact- 

reputation is admissible to establish the fact of 
parties being married but S. 50 is limited to opinion 
as expressed by conduct. {Venkata.'iubba Rao and 
Madhavan Xair, JJ.). SESHAMMAL t). KUPPANAI- 
YANGAR. 91 1, c. 462=A. I. R. 1926 Mad. 475. 
— S. 50 — Family conduct. 

Distribution and devolution of familv pro* 
perty is often very valuable evidence of “familv 
conduct “ under S. 50. [Venkataiubba Rao 
and Madhavan Nair. JJ.). SESHAMMAL v. 
KuPPAXAIYANGAR. 91 I.C. 462 = 

A.I.R. 1926 Mad. 475. 

— S. 50— Hearsay eyidence. 

Mere hearsay evidence about relationship of 

parties is not admissible. 32 Cal. 84 (P.G.); A. I. R. 
1922 P.C. 139; 39 Cal. 492 (P. C.); 26 I. C, 110 and 
2G All. 581. Ref. to. [Dalip Singh. J.). MOHAN LAL 
V. Mt. Tulsan. 109 I.C. 774= 

A.I.R. 1928 Lah. 824. 
— S. 50 — Long co-habitation. 

- Presumption of marriage. 

Long co-habitation and conduct inconsistent with 
any other relationship would give rise to a strong | 
presumption of the existence of a valid marriage • 
21 Cal. 660 and 8 L.B.R. 222, Foil. (Godfrey and 
Doyle, JJ.). Kton Hoe Tsee V. Kton Wong Si. 

96 I.C. 762=5 Bur. L.J. 17 = 
A.I.R. 1926 Rang. 90. 

■ Long co-habitation cannot establish marriage 

where proof to the contrary eccists. 

The so-called sword wives of the Tanjore Raja j 
were held to be mere concubines though permanent ' 
concubines and though treated in many respects as ' 
legally married wives. (Spencer. OJfg. C. J. and ' 
Kurnaraswami Sastri, J.). ^Iaharaja OF 
KOLHAPUR V. SUNDARAM AYTAR. 93 I.C. 705 = 

48 Mad. 1 = A.I.R. 1925 Mad. 497. 
—8. 50— Marriage— Legality of. 

Where the question is as to the legitimacy of 

a certain type of marriage contracted by the mem- 
bers of a certain family, much may be gathered 
from the treatment accorded to the alleged wives 
and from the way in which they speak of them- 
selves in official documents and petitions and legal 
proceedings in which they were parties. Evidence 
of this kind is conduct admissible under S. 50 of 
the Evidence Act (illustration B). as it shows the 
repute in which such marriage was held in the 
family. (Spencer. Offg. C. J. and Kurnaraswami 
Sastri, J.). MAHARAJA OF KOLHAPUR v. 
SUNDARAM AYYAR. 93 I.C. 705=48 Mad. 1 = 

A.I.R. 1925 Mad. 497. 
— 8- 50— Marriage— Proof of. 

. - — Proof of, by character and conduct of relatives 
of parties is not correct. (Lord iShaw). MOHARBAT 
Alt Khan v. Md. Ibrahim Kh.an. 117 I.C. 17= 

1929 A-L.J. 465 = 33 C.W.N. 645= 
31 Bom. L.R. 846=6 O.W.N. 517=56 I.A. 201 = 
50C.L.J. 89=30 M.L.W. 97 = 1929 M.W.N. 676 = 
10 Lah. 725=31 P L.R. 1=A.I.R. 1929 P.C. 135 = 

57 M L J. 366 (P.C ). 

A Court under the provisions of 8. 60 while 

not directed to exclude evidence of opinion as 
expressed by conduct to prove such a marriage is 
directed not to base a finding that such a marriage 
has taken place upon the evidence of opinion alone. 
(Stuart. C. J.). RAGHUPAT SINGH v. KING 

Emperor. 

100 I.C 535=4 O.W.N. 172 = 28 Cr. L. J. 311 = 

7 A. I. Cr. R. 436 = A.I.R. 1927 Oudh 140. 

— B. 50— ReverBionership. 

Inam statements purporting to he filed on 

behalf of a certain Hindu woman but actually 
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signed by her brother’s son are inadmissible on a. 
question as to whether certain persons are her 

reversiontrs. (Ramesam, J.). Krishnamacharlu 

f. S. VIJAYASARATHT. 88 I.C. 646=^ 

22 M. L. W. 73=1925 M. W. N. 117= 
A.I.R. 1925 Mad. 823 = 48 M.L.J. 467. 
— 8. 51— General repute. 

In an action for damages, for libel or slander^. 

evidence may be given in mitigation of damages to 
show that the plaintifi had general bad character 
(8 Q. B. D. 491 and Odgers on Libel and Slander, 
5th Edition, page 402). Similarly in Criminal 
prosecution where it is essential, in order to con- 
stitute the oSence of defamation, that the persoru 
who makes or publishes the imputation complain- 
ed of, should intend to harm, or know or have reason- 
to believe that the imputation will harm the repu- 
tation of the person concerning whom it is made or- 
published, the question wh.at reputation the conx- 
plainant had is relevant. If it is proved that the 
complainant had a notoriously bad reputation as Sk. 
bribe-taker, the imputation m.^de as to his having, 
taken a bribe on the particular occasion even it 
false, could not damage his reputation as he bad 
none to lose. (Martineau, J.). DEVI DIAL v. KING 
Emperor. 73 I.C. 805=4 Lah. 55= 

2 P. W. R. Cr. 1923=24 Cr. L. J. 693= 

A.I.R. 1923 Lah. 225. 
— S. 54 — Evidence of bad character. 

Evidence to show character of persons as^ 

sociating with accused and nature of associatiom 
is also inadmissible. J.). EMPEROR «. 

WAHIDUDDIN HAMIDUDDIN (No. 1.) 

32 Bom. L.R. 324= A.I.R. 1930 Bom. 157. 


— - It is not competent for the prosecution to 
adduce evidence tending to show that the accused; 
has been guilty of criminal acts other than those 
covered by the indictment, for the purpose ot 
leading to the conclusion that the accused is a 
person likely from his criminal conduct or charac- 
ter to have committed the offence for which ho 
is being tried. On the other hand, the mere fact 
that the evidence adduced tends to show tho- 
commission of other crimes does not render it 
inadmissible if it be relevant to an issue : Makin- 
V. Attorney-General for New South Wales, (1894) 
A. C. 57, Foil. 

Evidence of defalcations both prior or subse- 
quent whether such defalcations formed the basis- 
of another charge on which the accused may have 
been acquitted or not are admissible in evidence to 
prove guilty intent as also to anticipate the defence 
of the non-existence of such intent. (Kincaid, J.C. 
and Rupchand Bilaram, A. J. C.). EMPEROR v. 
Stewart, 97 I.C. 1041 = 27 Cr. L. J- 1217= 

21 S L. R. 55= A. I. R. 1927 Sind 28. 

Evidence of bad character to prove motive 

for the crime or otherwise relevant is not excluded. 
47 Cal. 671 and A. I. R. 1923 Bom. 71. Dtst^ 
(3fullick, Ag. C. J. and Jxvala Prasad, J). 

Dhanuk V. Emperor. 93 I. C. 884= 5 Pat. 63- 

7 P. L. T. 396 = 27 Cr. L. J. 484= 

A.I.R. 1926 Pat. 232. 

Evidence of previous bad oharaotor is role- 


rant except where it is given for the purpose ot 
showing that the accused was of a bad character ana 
herefore likely to commit offences of the kind m 
lucstion. Under S. 167. improper admission is no- 
[round for a new trial if there is other evid^ca- 
-ufficient to support the conviction. (Raiisgan, L.J. 
md Martineau, J.). DAULAT Ram EMPBBOB. 

22 Cf.L. J. 128= 59 I.C. 560- 
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— 8. 54— Habitual theft. 

In a case where the offence for -which the 

accused are being tried is the particular one of 
belonging to a gang of dacoits. evidence merely 
that the accused habitually commits thefts (as 
opposed to dacoity and possibly robbery) is not 
evidence indicating an intention to commit the 
particular crime of which the accused is charged 
and is therefore inadmissible. But where the ac- 
cused himself has given evidence that he has a 
good character such evidence is admissible under 
S. 54: 32 Mad. 179, Foil. [Fawcett, J.). EMPEROR v. 
HAJiSHEB Mahomed. 

75I.C. 67 = 46 Bom. 958 = 25 Bom. D-R. 214= 
24 Cr. L J. 867 = 1. 1.R. 1923 Bom. 71. 

— S. 84— Object. 

The object of S. 54 is to lay down thatevi- 

denoe of bad character including a previous con- 
viction is, as a rule, irrelevant “ to help to 
establish an accused person’s guilt," but not to lay 
down that it may not be taken into account in 
passing sentence : 39 Bom. 326, [Wallace, J.). 
SUBAN Sahib v. emperor. 115 I.C. 483= 

52 Had. 358=29 H L.W. 194=2 H.Cr.C. 65= 
1929 M.W.N. 393=30 Gr.L.J. 471= 
12 A.I. Cr.R. 2S6=A.I.R. 1929 Mad. 306= 

56 M L.J. 595. 

— S. 54— Past |ood character. 

Past good character does not lead to presump' 

tion of innocence but to prove guilt of such a man; 
evide^ against him must be of an unimpeachable 
character. 

The mere fact that a person has enjoyed the con- 
fidence of his superiors or that he had in fact led 
a life of honesty during the past, is no reason to 
suppose that he will not succumb to temptation at 
the close of his career, but. before a man of this 
type and such antecedents is adjudged guilty, the 
evidence against him must be of an uuimpeachable 
character. (IPcft Chatwi, /.). MANGAL Rai v. Em- 
PBROR. 110 1.0.676= 

10 L.L.J. 262=29 P.L.R. 703 = 10 A.I.Cr.R. 819= 
29 Or. L.J. 740=A.I.R. 1928 Lab. 647. 

— 8. 64 — PreTioQB conviction. 

Previous convictions and proceedings under 

8 . 110, Ct. P. Code, are admissible in a case 
under S. 401 for the purpose of proving habit 
though not of general bad character and are not 
excluded by S. 54, Evidence Act ; 13 Gr.L.J 539 • 
38 Cal. 438 and A.I.R. 1925 Bom. 195 , Bel on • 
32 Mad 179 and A.I.R. 1923 Bom. '71, Dies, and 
Dut. [Perctval, J.C. and Rupchand. A. J C) 
Baksho V. Emperor. A.I.R. 1930 Sind 211 
— ^ection 64 does not apply to cases in which 
the bad character of any person is itself a fact in 
issue _ If the evidence of had character is intro- 
duced m order to establish a relevant fact the evi- 
dence of had character is admissible. Where the 
evidence of previous conviction or the evidence that 
a mn has been bound over under the preventive 
seotions can be considered only as evidence of 
oharaoter it must he excluded, hut where such evi- 
deuce 18 admissible ahunde, it should not he 

oxoluded. Such evidence is admissible under S 14 

iiot as evident of oharaoter, but as evidence ti 
prove habit and a8Booiation.27 Cal. 139: 32 Mad 179- 

Bom. 71; A.I.R. .1925 Oal. 872 and 
■&ItR..1925 Oudh 144, Ref. [Stuart, O.J. and R^a 
/.). ILHILAWANO. EMPBBpaildft3;j:.112Lfi 337 J 

.{ 6 0. W.N. 760=29 (ta.L J 1009s 

A.I. Ov^ R.278sX. I P 4aQp/i'.jv 
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EVIDENCE ACT (1872), S. 54— Scope- 
— — Guilt of joint possession of cocaine— Evi- 
dence of previous conviction of trafficking in cocaine 
dnd history sheet opened by the police are iaadmis- 
sible. [Stuart, G.J.). RAHIM Bakhsh v. EMPEROR. 

109 I.C. 349=5 O.W.N. 124= 

9 A. I. Gp. R. 416=10 A.I. Cp. R. 169= 
29 Cr. L.J. 525= A.I.R. 1928 Oudh 218. 

Former judgment more than 25 years old 

and convicting accused of dacoity is admissible in 
a case under S. 401. I.P.C,, for showing criminal 
tendency to commit theft and not habit of commit- 
ting theft. 14 Bom, L. R. 373 and 38 Cal. 408, Foil. 
[Marten and Fawcett, JJ.). MOTIRAM HARI v. 
EMPEROR. 89 I.C. 527 = 26 Bom. L.R. 1223 = 
26 Cr. L.J. 1391 = A.I.R. 1925 Bom. 198. 

The principle underlying the legal provision 

may also be seen in S. 64 of the Indian Evidence 
Act under which a previous conviction is declared 
inadmissible against an accused person, except 
where evidence of had character is relevant. A.I.R. 
1923 Cal. 707,Z)wf. [MayOung, J.). MAUNG E. GYI 
V. The CRO^VN. 81 I.C. 106=1 Rang. 520= 

A.I.R. 1924 Rang. 91. 
During the trial of the accused for a substan- 
tive offence, the evidence .about the previous con- 
viction should not be recorded. Such evidence is 
forbidden by S. 54 unless the accused offers evi- 
dence of good character. [Jwala Prasad and Sultan 
Ahmed, JJ.). TEKA AHIR v. EMPEROR. 

60 I..C 331=22 Cr. L.J. 219=5 Pat. L.J. 706. 
— S. 54— Previous dishonesty. 

Evidence of a previous act of dishonesty of 

the accused can only he allowed to prevent the ac- 
cused person from pleading that the aot under 
consideration was committed without a dishonest 
intention. [Addison and Kemp, JJ.). EmPBROR 
o. BAEHWOR LAL. 102 I.C. 492= 

8 A.I. Cr. R. 196=28 P.L.R. 313= 
28 Cr. L.J. 556= A.I. R. 1927 Lah. 549. 
—8. 54— Previous Security proceedings. 

Order under S. 118, Cr. P. Code can be proved 

against a person proceeded against under S. 110, 
though the order is not a conviction under Evi- 
dence Act, S. 54, Expln. 2. [Ashworth and King, 
JJ.). Emperor V. Kumeba. 51 All. 275= 

1929 Cr. C. 346= A.I.R. 1929 All. 650. 

— S. 54— Previous sedition. 

As a general rule in sedition oases evidence 

of previous sedition is inadmissible. It is no 
doubt open to tlie prosecution, where the accused 
himself tries to show that ho is a well affected 
man, because he has been particularly making 
loyal speeches, to prove that he has been in the 
habit of making seditious speeches. Also the 
speech, the subject of charge, may be of such a 
oharaoter that its meaning is not patent. It may 
contain obscure, political, social or historical re- 
ferences, elucidation of which may be sought 
from previous speeches of the same accused. In 
such a case previous speeches would be admis- 
sible. [Kennedy, J.C.). Emperor v. Govinda- 
HAND. 84 1.0. 448=26 Cr. L.J. 304= 

A.I.R. 1921 Sind 199. 

— S. 54— Scope. 

S. 64 of the Evidence Aot does not apply to 

oases in which the had oharaoter of any person is 
itself a fact in issue. (Raro and Nanavutty, JJ.). 
Baohohu t). Emperor. 7 O.W.N. 869= 

1930 Qr. G. 1079= A I.R. 1930 Oadh 458. 

Section 64 regulates what is relevant for the 

purpose of proof at an enquiry or trial, not what is 
relevant for the purpose of deciding whether a 
It-longer or shorter sentence la to be imposed 
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DECENNIAL DIGEST. 1921—1930. 


EYIDENCE ACT (1872). S, SB-Caatom. 

(fiutlcdge, C. J., Carr, Cunliffe and Das, JJ.). 
Emperor v. Nga Ba Shein. Ill i.c. i53= 

6 Rang. 391=11 A.I.Cp.R. 126= 
29 Cr. L.J. 869=A.I.R. 1928 Rang. 200 (P.B.). 

— S. 56 — Custom. 

Custom repeatedly brought to the notice of 

Court may: be taken judicial notice of. (Baker, 
Offg. MT. SANO V. PURAN SiNGH. 

A.I.R. 1925 Nag. 174. 

— S. 56 — Fact transpiring in Court. 

”■ A Court can take judicial notice of facts 
transpiring in Court. (KuUvani Sahay and Mac- 
pherson, JJ.). iOhattra Kumari Devi v. Mohan 
Bikram Shah. 12i i.c. 337. 

— S. 56 — Judgments. 

Court will fake judicial notice of judgments 

but not of statements of facts therein — Custom proved 
in a previous suit between certain parties will not 
affect other parties in a subsequent suit. 

When a custom has been repeatedly proved, the 
Court may take judicial notice of the fact that a 
certain class of people is governed by the custom. 
{Tyabji,A.J.C.). TULSIDAS KESHOWDAS v. FAKIR 
MAHOMED, 93 I.C. 321 = 19 S.L.R. 376= 

A.I.R. 1926 Sind 161. 

— S. 56— Registration endorsement. 

Judicial notice should be taken of the en- 
dorsement of the Sub- Registrar and his signature. 
(B. B. Ghose and Boy, JJ.). Radha MOHUN v. 
NBIPENDRA NATH. 105 I.C. 422= 

47 C.L.J. 118=A.I.R. 1928 Cal. 154. 

— S. 57 — Custom of privacy. 

There is a customary right of privacy pre- 
vailing in Oudh which is so well established and 
known, as not to require proof, in any case 
by a party setting it up and the Court itself may 
take judicial notice of the custom. 10 All. 358, Bel. 
on. (Ashworth, J.). BAGRIDI t>. RAHIM BUX. 

93 I.C. 332=13 0. L. J. 512= 
A. I. R. 1926 Oudh 352. 

— S. 57 — Qovernment notification. 

Judicial notice of a Government notification 

should not be taken by Court. (Sulaiman and 
Ashworth, JJ.). COLLECTOR OP CAWNPORE v. 

Jugal Kishore. 107 I.C. 578= 

A.I.R. 1928 All. 355. 
— S. 57— Matter of public history. 

The question of title between trustee of pro- 
perty, alleged to be dedicated to religious user, 
though an old and historical institution, and a 
private person cannot be deemed to be a "matter 
of public history" within the meaning of S. 54 
and historical works cannot be used to establish 
title to such property. Books written as late as 
when the dispute has already arisen cannot be re- 
ferred to even if 8. 57 is held applicable. 46 I. 0. 
119, Foil. (Tek Chand and Agha Baidar, JJ.). 
Sant Singh v. B. Rallia Ram. 31 P.L.R. 372= 

A.I.R. 1930 Lah. 744. 

— S. 57— Municipal rulea. 

■Rules by the Hyderabad (Sind) Municipality 
in regard to Water rates and purporting to have 
the force of law, can be taken judicial notice of by 
the Court. (Fawcett, J.C. and Kemp, A.J.C.). COM- 
MITTEE OP Management op Hyderabad v.Seth 
RAMCHAND LoWNKIRAM. 87 I. C. 258= 

16 S.L.R. 98= A.I.R. 1923 Sind 1. 

— B. 87 — Registered letter. 

Court ctn take judicial notice that registered 

letter reaches the destination 24 hours later than an 


EVIDENCE ACT (1872), -S. 56 — Applicability. 

ordinary letter. (Walsh. Ag. C.J. and Banerji, J.). 

Chatdrbhuj RamLal V. Secretary op State 

99 I.C. 622= A.I.R. 1927 All. 215. 
— S- 57 — Signature of officer. 

Signature of a Gazetted officer — Judicial notice 

can be taken. 

The applicability of the sub section is not contin- 
gent on the exhibition of a copy of the Fort Saint 
George Gazette containing a notification of his 
appointment as such officer. (Ayling and Bamesam, 
JJ.). CHOLANCHERI AYAMMA, In re. 72 I.C. 515= 

24 Cr.L.J. 403=17 M L. W. 615= 
32 M. L. T. 300=1923 M- W. N. 290= 
A.I.R. 1923 Mad. 600=44 M.L.J. 557. 

— S 57 — Thefts on Railways. 

It is obviously unfair to the railway com- 
pany to take judicial notice of thefts on the rail- 
ways. It is for the plaintiff asking for damages 
to prove "wilful neglect" on the part of the defen- 
dant railway. If he wishes to rely on the occur- 
rence of thefts and inadequacy of the method of 
sealing waggons, it is for him to lead evidence on 
the point. A.I.R. 1926 All. 641, on. (Addison, 
andBhide.JJ.). SECRETARY OP STATE o.GHA- 

naya Lal Srikishan of Amritsar. 

Ill I.C. 523=10 Lah. 329= 
A. I. R. 1928 Lab. 837. 


— S. 57 — Warrant. 

Warrant issued under S. 46, Calcutta Police 

Act is not public record — Its contents must be proved 
in a regular way. 

A warrant issued under the provisions of S. 46 
of the Calcutta Police Act is not a public record and 
there is no presumption of any kind attaching to 
it; therefore the contents thereof must be proved 
in the popular way and, therefore, it is incumbent 
upon the prosecution to prove that a warrant of 
this description was in strict compliance with the 
provisions of S. 46 of the Act and that it was issued 
after information upon oath had been brought 
before the issuing oflicor and after such enquiry 
as he thought it necessary to make had been 
made. (C.C. Ghose and Cholzner, JJ.). B. WALVE- 
KAR V. King Emperor. 96 1.0.264= 

53 Cal. 718=30 C. W. N. 713= 
27 Cr.L.J- 920= A.I.R. 1926 Cal. 966. 


— S. 58— Admission of execution. 

'■ Admission of execution of a document dis- 
penses with the necessity of proof of proper attes- 
tation. 6 Pat. L. J. 465, Appl, 

Where the defendant mortgagor was an illiterate 


jardanashin lady, 

Held, that the mere admission of her execution 
)f the document is not sufficient to dispense with 
he necessity of proving the passing of considet- 
ition. (Das and Boss, JJ.). Ram LAL Singh v. 

ilT. SEPTI. 9* 

iQ2fi P H C.C. 117=A.I.R. 1926 Pat. 295. 


— 8. 68— Admission, what Is. , u 

■ Mere reference in plaint to suit contract be- 

ing made on ‘ office dhara’ is no indication to the 
defendants that plaintiffs rely on one of the terms 
of the "office dhara" in support of their claim. 
(Kennedy, J.C. and Bupcluind B\laram,A.J.i^J> 

Firm of Dassomal Ramohand v. f^m op 
yuSAFALI ADAMI. 86 I. C. 0. 

— B. 58— Applicability. , . • i 

Section 68 makes no exception of criminal 

trials and the Criminal Courts, as a matter of 
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E7I0BN0E ACT (1872), S. eS-ApplicaWlity. 

practice, do not insist on every fact which 
ted by accused being proved by the P/oseo^io®^ 
But. under the proviso, the practice « to insist on 
proof of all really essential facts. 

.nd Si™., on, '2-/o“xr57= 

A.I.R. 1926 Oudh 245. 
■Section 58 normally relates to agreed state 


CIVIL. OBIMINAL AND BEVBNUB 

EVIDENCE ACT (1872). S. 60— JaU identlfica- 


ments of facts made between both patties to save 
time and expense at a trial. But where there is no 
agreement to admit facts, and no pleading has been 
put in by a party it cannot be said any such ®dmi8- 
•sion has been made in his pleading. {Shah, 
Ag. C. Marten and Fawcett, JJ.). JOHN OVER 
V. iItJBIEL A. I. OVER. 91 l-C- 20- 

49 Bom. 368=27 Bom. L R. 251= 
A.I.R. 1925 Bom. 231. 

•Divorce cases — Section does not apply. 


(Shah, Ag, C. J., Marten and Fawcett, JJ.). John 
Over i>. Muriel a. i. Over. 9i I.C. 20- 

49 Bom. 368 = 27 Bom. E.R- 251= 
A.I.R. 1925 Bom. 231. 

—S. 58 —Document. 

•Proof of, may be waived by patty affected by 


it, but validity of document is notaffeoted thereby, 
85 Mad. 607 ; A.I.R. 1918 P. C. 3, Ref. {Dawson- 
Miller, CJ. and Mullich, J.). BRUNATH SINGH 
<v. Brijbaj Kuer. 6B I.C. 383= 

2 Pat. 52=4 P.L.T 230= 
A.I.R. 1922 Pat. 514. 

— S. 58— Partition. 

Where the defendants alleged that the plain- 
tiff had executed certain unregistered deeds by 
which the inheritance of a common ancestor was 
partitioned, and the plaintiff in his pleadings by 
necessary implication admitted the said allegation. 

Held, that oral partition being permissible S. 58 of 
the Evidence Act made evidence on this point un- 
necessary and therefore the provisions of Ss.9l and 
92 of the Evidence Act would not prevent defen- 
dants from relying on the partition. {Scald and 
Lentaigne, JJ.). MAUNG PO Kin v. Maung SHWE 
B7A. 76 I.C 855=1 Rang. 405= 

A.I.R. 1924 Rang. 159. 

— S. 60 — Direct evldenoe. 

- Under 3. 67 direct evidence of handwriting is 
nof always necessary — S. 60 dees not exclude circum- 
stantial evidence of a thing which could be seen, iuard 
and feU, 

It was never intended by S. 60 to ex- 
clude cizonmstantial evidence of a thing which 
•could be seen, heard and felt, though at 
Brst sight the section might appear to have that 
meaning. 12 B.L.R. App. 18. Foil {Cuming and 
Mukerj*, JJ.). EabaliPbosAD DDTTA v. E.I. Ry 
^0. IIII.O. 792=48 O.L.J. 32= 

A.I.R. 1928 Cal. 498. 
evidence mnst in all cases he direct in- 
cluding the occasion when secondary evidence is 
being taken under S. 63 (6) of the contents of a 
4ooQiii6nt BO thfit tlid dopoDonVs h a ving roAd tli6 
doo^ent becomes necessary. (Young and Baguley, 

SlAlbntheb Ahual by heb Attobnby 
Hsera LebbAi mebioaib «. Ha Mi. 

81 l.C. 176=2 Sang. 400= 8 Bnr.L.J. 172= 
» A.I.R. 1924 Rang. 363. 

63— Dying deelaratio]i.^i j . 

*■ P rbofof. 

Witnesses should not be allowed to prove a 
agjg »dMlaration as if it is a substontial piece of 
tvuienee in‘the dase; The relevant fact to be proved 


tion. 

is the statement made by a deceased person ^mis- 
sible under S. 32 of the Evidence Act, and that 

statement is not a document made by the Magifl 

trate but the verbal statement made by the deceM- 
ed person. The only way of proving a dying decla- 
ration is by the evidence of some witness who 
heard it made, the witness being at liberty to 
refresh his memory by referring to the note 
by him or read ever to him at or about the time the 
statement is made. {Abdul Qadir, J .)• KUNJ LAIi 
V. Emperor. 67 l.C. 577=23 Cr.L-J. 

6 L.L.J. 115=A.I.R. 1924 Lah. 12. 

— S. 60— Ezparte affidavits. 

Ordinary documents ate not proved by mere 

fttporfe affidavits whon the person trying to pmve 
them does not submit himself to cross-examina- 
tion. Under special circumstances affidavits under 
Order XIX may be allowed to be read in evidence, 
but even then if the opposite party bona fide de- 
sires the attendance of the witness for cross-exa- 
mination he has to appear. {Sulaiman, J.). HABIB 
Bux V. Samuel Fitz & Co., Ltd. 

89 I.C. 22=23 A.L.J. 961 = 6 L R.A. Civ. 553= 

A. 1. R. 1926 AIK 161. 

— S. 60— Fact of deposing. 

Fact of deposing might be proved by any one 
who has seen and heard witness. 27 Cal. 639. 


(P. C.) and 34 Mad. 349 (P. B.), Ref. {Ramesam, J.). 
K. S. GANAPATHI AIYAB V. SAKHARAYAPPA 

MUDALIAB. 113 >• 

A. I. R. 1929 Mad. 187. 

— S 60— Hearsay evidence. ^ . 

Evidence of a witness that he learnt that 

one of the accused is known by a certain name ie 
hearsay evidence and is therefore inadmissible. 
{Boys, J.). DANNA v. KING-HMPEROR. 

108 I. C. 689=9 A.I Cp. R. 194= 

9 L.R.A. Cr. 27 = 29 Cr. L. J. 449. 

' Hearsay evidence is inadmissible. (Teunon 
and Ohose, JJ.). ASHUTOSH Das u. KING 
EMPEROR. 66 L C. 513=34 C. L. J. 83. 

The introduotion as evidence of a hearsay 

statement regarding the nature of the occurrence in 
question and the absence from the Judge s 
charge to the jury of any caution against^ the 
attaching of any value thereto was reprehensible. 
{Teunon and Ohose, JJ,), EMPBROB v. LALIT 
MOHAN SINGH ROY. 62 I. C. 878- 

25 C. W. N. 788=22 Gp. L. J. 862= 

A I. R. 1921 Cal. HI- 

— S. 60— Jail identification. 

■' " S tatements of witnesses at jail identification 
are not made on oath, and again, they are made in 
the course of extra-judicial proceedings. The law 
does not allow statements of this kind to be made 
available as evidence at the trial unless and until 
the persons who made those statements are called 
as witnesses. When these persons are called as 
witnessess then these previous statements become 
admissible, not as substantive evidence in the 
case, but merely as evidence to corroborate or con- 
tradict the etatements made by these witnesses in 
Court. If when an identifying witness called in 
the Sessions Court, states tWe that he can iden- 
tify no one, there is obviously nothing to corrobo- 
rate and so the evidence of the previous statement, 
express or Implied, made in the oonise of the identi- 
fication proceedings in the jail is not admissible* 
(lAndeay and Sulaiman, JJ.). NAGINA v, 
Bupbbob. 95 1. 0. 477=19 1. li. J. 941= 

27 Or. L. J. 813=A. L R. 1931 lU. ai5« 



467 


DECENNIAL DIGEST, 1921—1930. 


468 : 


evidence act 

pressioDs. 


(1872), S. 60 — Opinions and im- 


S. 60 — Opinions and impressions. 

- —Only -what the witness actually saw and 

heard as to what a mob was doing and saying is 

admissible to prove the nature of the assembly • 
his opinion and impressions that the assembly ap- 
peared to be unlawful are not admissible. {Jwala 
Prasad, t/.). JoGi Raut v. Emperor, 

105 I. C. 234=9 P.L.T. 260=28 Cr. L. J. 906 = 

« A. I. R. 1928 Pat. 98. 

— S. 60 — Solicitor’s books. 

— Entries in solicitor's books of account re- 
garding object of purchase for client are neither 
inadmissible nor irrelevant nor hearsay. {Viscount 
£ttwncr.) HABIRAM SEROUGEE v. MADAN GOPAL 

365=1929 A.L.J. 406 = 
49 C.L.J. 335=33 C.W.N. 493=31 Bom. L.R. 710 = 

1929 M. W. N. 422=30 M.L.W. 839 = 
A.I.R. 1929 P.C. 77 = 57 M. L. J. 581 (P.C.). 

— S. 60 — Statement of accused. 

Statement by accused immediately after 

the ofience is relevant but statement by another 
person to the accused must be proved by the person 
who heard it. {Broadway and Campbell, JJ.). 
Kakar Singh v. The Crown. 81 1.C. 717= 

6 L.L.J. 575=25 Cr. L.J. 1005= 
A.I.R. 1924 Lah. 733. 

— S 61— Copy of document. 

- ■ ■ That the man producing a document 

used the same to settle disputes between the vil- 
lagers, and before him the document was in the 
possession of his father, does not make the docu- 
ment a true copy of the original (chitta). {B.B. 
Ohose and Bo$e, JJ.). ABDUL Bariv. Hrishikesh 
Mittra. 49 C.L.J. 546=A.I.R. 1929 Cal. 459. 
— 8 . 62— Newspaper. 

One specimen of a newspaper is not a copy of 

another specimen of the same newspaper of the same 
date. There is no relation between them of copy 
and original. They are all counterpart originals, 
each being primary evidence of the contents of the 
rest. {Hilton. J.). RAM CHANDRA v. EMPEROR. 
120 I.C. 798=1930 Cr. C. 331 = 31 Cr L.J. 168= 

A.I.R. 1930 Lah. 371. 

— S. 63 — Certified copy. 

A certified copy is sufficient secondary evi- 
dence under S. 68 of the existence, conditions and 
contents of the deed but not of its execution, 
which must be proved as required under S. 68. 
{Dalai, J.). Sheikh Karimullah v. Gudar 
Koeri. 82 I. C. 306=5 L. R. A. Civ. 686= 

A. I. R.1925 All. 56. 


The registration copy of a document cannot 

be admitted in evidence in absence of proof of loss 
of the original. (Devadoss, J.). T. K. APPALA- 
CHARTULU V. T. K. Venkata ramand.ta- 
CHARYULU. 85 I.C. 524=21 M. L. W. 67 = 

A. I. R. 1925 Mad. 343 = 47 M. L. J. 906. 

Where the Sub- Registrar being doubtful 

about theexecution of a document brought to him 
for registration, prepared a copy of the same for 
forwarding it to District Registrar for opinion, 

Held, that such a copy was secondary evidence 
of the document. {K^nkhede, A. J. C.). BAYA v. 
BHAURAO. 78 I. C. 865 = A.I.R. 1924 Nag. 375. 

— 8. 63— Contents of document. 

Secondary evidence ofa documontis evidence 

of its contf-n^s by person who read the document 
and or:i', -79 d .ce as to the terms of a mortgage 
which ri -’oduoed to WJitiufe' is uot evidence 

of the contc.u.r..<*f »be dooumont. U. B. B. (1907-09). 


EVIDENCE ACT (1872), S. 63-Oral evidence. 

II Evidence P. 13. Foil. {Saunders, J C) 

MaungpoDinv. MaunqpoNyein. ’ 

66 I. C. 360=4 U. B. R. 80= A.I.R. 1921 U.B. 3. 
— S. 63— Copy of copy. 

— — ;-Copy of copy of document produced and 
admitted to record by consent— Although it cannot 
pove anything which under Evidence Act cannot 
be proved, yet it can be admitted to show contents 
of original. A. I. R. 1925 Mad. 257. .4j>or 
{Reilly, J.). Naras.AT\'A v. KrisHNAMURTHI* 

115 I.C. 509 = A.I.R. 1928 Mad. 1255. 
— S. 63— Direct evidence. 

-——Oral evidence must in all cases be direct in- 
cluding the occasion when secondary evidence is- 
being taken under S. 63 (5) of the contents of a 
document so that the deponent’s having read the- 
document becomes necessary. {Young and Baguley, 

JJ.). Kalentheb ammal by her Attorney 
A. 8. Meera Lebbai Mericair V. Ma Mi. 

84 I.C. 175=2 Rang. 400= 
3 Bur. L. J. 172=A.I.R. 1924 Rang. 363. 
— S. 63— Illiterate witness. 

-If a document is read over to a man because 

he cannot read himself , and he thereupon signs it- 
and as containing what has been read over to him, 
he may be said within S. 63 to have seen 
the contents of that document: 12 A.L.J. 239, Diet. 
{Walsh, J.). PuDAi Singh v. Brij Mangal. 

73 I.C. 654=A.I.R. 1923 All. 612. 

Witness unable to read the document— Hia 

evidence is not secondary evidence of the contents- 
of that document. 12 A. L. J. 239, Foil 
{Daniels, J.) RAMJI DAS v. MiHIN LAL. 

71 I.C. 654= A.I.R. 1923 All. 441.. 

Where the only witness in support of the 

mortgage is one Bindeshri, an illiterate person, 
and no other witnesses have been produced, 

Held, that such an illiterate person could not be 
deemed to be one who has seen the mortgage with- 
in Cl. 5 of S. 63, of the Evidence Act. {Gokul 
Prasad, J.). Janki v. Ram Kishobe. 

66 I.C. 557=A.I.R. 1922 All. 232. 

— S. 63— Objections. 

Admissibility of a copy of a copy of the 

original document — Objection regarding admissi- 
bility not raised in lower Court — Objection is not 
open in appeal. {Devadoss, J.). K. LatchAYY’A 
SUBUDHI V. V. SEETHARAMAYYA. 84 I.C. 921 = 

20 M.L.W. 719 = 35 M.L.T. 129 = 
1924 M.W.N. 923=A.I.R. 1925 Mad. 257, 


— S. 63— Oral evidence. 

Evidence that the witness saw the document 

and beard it read out by some one else is only 
hearsay so far as the contents are concerned, and 
does not fulfil the requirements of S 60. A. I. R. 
1927 P. C. 15, Foil. ; A. I. R. 1924 All. 792, Diss. 
from. {Srivastava, J.). RAM PlABAY v. RAM 
Raqhdbir Lal. 112 I.C. 310. 


Oral evidence to be secondary evidence of 

the contents of a document must be of persons who 
hove read the document. (Sir John Wallis.) MA 
Ml V. kallandeb ammal. 100 I. C. 1= 

45 I.C. 263=5 Rang. 18=54 I.A. 61= 
25 A.L.J. 65=38 M.L.T. 41= 
1927 M.W.N. 80= 25 M.L.W. 342= 
28 P.L.R. 109= 31 C.W.N. 621 = 
8 P.L.T. 280=6 Bar. L.J. 40= 
29 Bom. L.R. 800=A.I.R. 1927 P.C. 15= 

82 M.L.J. 376 (P.C.). 


•" Seen it" meaning of. . 

Mere fact of having seen the document is enougm 
the witness need not have read it or have beoi> 
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EVIDENGE ACT (1872), 8. 63— Orid eyidence. 

able to do so, in order to make bis evidence ad- 
missible. {Walsh, A. C. J. and Sulaiman, J-h 
Mehi LAL 1). BaMJI DASS. 80 I.C. 939— 

22 A.L.J. 864=5 L.R.A. CIy- 720= 
47 Ail. 13 = A.I.R. 1924 All. 792. 

The argument that if a witness has seen a 

document without reading it, nevertheless under 
S. 63 (&) he becomes qualified through knowledge 
that he has acquired otherwise than by reading it 
or seeingitin such a way thathe became acquainted 
with its contents by so seeing it, is wrong. {Young 
and BaguUy, JJ.). KALENTHER AMMAL BY HER 
ATTORNEY A. S. SlEERA LEBBAI MERICAIB f. 

MAMr. 84 I.C. 175=2 Rang. 400= 

3 Bur. L.J. 172=A.I.R. 1924 Rang. 363. 

— S. 68— Paper book. 

. — Paper-book containing translation of docu- 

ments is not secondary evidence of the contents of 
these documents. {Suhrauardy and Muksrji, JJ.). 
RamanujRai V. Dakshikeshwar Rao. 

93 I.C. 101 = 43 C.L.J. 237=30 C.W.N. 259 = 

A I.R. 1926 Cal. 752. 


— S. 63— Printed copy of deposition. 

Printed copy of depositions coming up to 

Madras High Court after Government Press took 
up printing of High Court papers — Depositions in 
English— Copy is admissible in evidence as papers 
are compared with original before giving final order 
for striking ofi. A. I. R. 1927 Pat. 61, Bel. on. 
{Ramesam, J). GANAPATHI AlYAR i‘. SAKHA- 
BAYAPPA MUDALIAB. 115 IX. 147= 

A.I.R. 1929 Mad. 187. 


— S. 63— Survey and Settlement Report. 

Survey and Settlement Report which was 

based on a jamabandi, the original of which was 
not produced and which itself was not exhibited in 
evidence, cannot be treated as secondary evidence 
of the contents of the jamabandi statement under 
01. {6), S. 68 or under any other section of the 
Evidence Act. A.I.R. 1928 Pat. 284, Reversed. {Sir 
JohnjVallis.) Surendra Nath Karan Deo v. 
Kamakh ya Nabain Singh. 123 I.C. 145= 

31 M.L.W. 352=32 Bom. L R. 515= 
51 C.L.J. 802= A.I.R. 1930 P. 0. 45. 

— S. 68 — Translation of dooument. 


• Translation of documejit in Judgment not int 

partes ts inadmissible as secondary evidence. 

Section 63 gives an exhaustive statement 
secondary evidence admissible. {Spencer 
Devadoss, JJ.). Jaqannatha Naidu ’ v 
Secy, of State. • I q 

M.w!h'.132 

31 M.L.T. 46=A.1.R. 1922 Mad. 384 

43 M.L.J.S 

— S. 64 — Objections. 

— Admission of secondary evidence— Obiecti' 
as to mode of proof cannot be taken after Court h 
^mitted the document. (Das and Eulwant Sake 

J/.). Kesbo Prasad Singh v. Babu Permbsh 
Pbasad Singh. 71 I.C. 902=4 P.L.T. 138 

®5=lPat. L.R. Ill 
2 Pat. 414=A.I.R. 1923 Pat. 27 

“r8.65. . 

JdmlBBlbility of Beoondary evldenoe, 

^ Condition preoedenti Ri. . 

' Discretion of Court. , j ,, 
Objection. ■ --ajh'.. h,, . 

«tot iijtltlBoellaneooB. d m® 


EVIDENCE ACT (1872), S. 65— AdmiBBibility of 
secondary evidence— Loss of original. 

— S. 65-Admissibility of secondary evidence — 
Account books. 

In the absence of the original account books,-. 

a suiumary of the result of that examination) as-- 
given by a person who had examined them for a- 
pleader is admissible in evidence under S. 65. 
{Lindsay and Kanhaiya Lai, JJ.). MUST. PhuL- 
WANT Kunwar V. JaneSHAB DaS. 83 I.C. 782= 

46 All. 575=22 A.L.J. 521 = 

5 L.R.A. Civ. 785 = A.I.R. 1924 All. 625. 

— B. 65— Admissibility of secondary evidence — 
Admission of party. 

Where a previous admision of a party is- 

sought to bo used against him the statement con- 
taining tho admission must be put in. Court's - 
order referring to the admission is not sufficient 
proof. {Dalip Singh, J.). Molar v. Rampbasad. 

102 I.C. 198=28 P. L. R. 196= 
A.I.R. 1927 Lah. 377. 

—3. 65— Admissibility of secondary evidence — 
Income-tax returns. 

Certified copies obtained by private persons 

of Income-tax Returns are inadmissible as the 
issue of such copies is unlawful under S. 54 of tho 
Income Tax Act, 1922. {Carr,J.). ANWAR ALI v. 
TAFOZAL AHaiED. 84 I.C. 487=3 Bur. L.J.194= 

2 Rang. 391 = A.I.R. 1925 Rang. 84. 

— S. 65— Admissibility of secondary evidence — 
Loss of original. 

Proof. 

Whether or not sufficient proof of loss of atr 
original document, to lay a ground for admission 
of secondary evidence has been given is a pjint 
proper to be decided by the Judge of first instance, 
and is treated ns depending very much on his dis-- 
cretion. His conclusion should not bo overruled, 
except in a clear case of miscarriage : 19 Cal. 438- 
{P.C.). ^’oW. ; A.I.R. 1922 P.O. 56, Bel. on. {Sn- 
vasiava, J.). Jas Karan Singh v. ram tahal. 

114 I.C. 307 (Oudh). 

S. 57, Registration .Act only shows that 

when secondary evidence has in any way been 
introduced as by loss of original document copy 
certified by Registrar is admissible to prove 
contents of original. {MyaBu,J.). MA YlN v. 
Ma Bok. A.I.R. 1929 Rang. 277. 

Mortgage deed executed in England — Deed, 

lost before registration in British India — Suit 
brought for recovery of money — Secondary evidence- 
was held admissible. 23 Mad. 49; 4 M. H. C, R. 
812 and 7 Mad. 440, List. {Ross and Wort, JJ.). 
Herbert Francis v. Mahomed Akbar. 

108 IX. 502=7 Pat. 99=9 P.L.T. 221 = 

A.I.R. 1928 Pat. 134. 
— ■ It is Well settled that certified copies of re- 
gistered deeds evidencing private transactions are 
admissible only when a case for reception of secon- 
dary evidence has been made out. Section 57, 
Registration Act, only shows that when secondary 
evidence has in any way been introduced, as by 
proof of the loss of the original dooument, a copy 
certified by the Registrar shall be admissible for- 
the purpose of proving the contents of the original. 
22 W. R. 803 and 11 1. 0. 60. Ref. (Tek Chand and' 
Agha Haidar, JJ.). Eadhawa Ram v. AKBAR ALI. 
108 I.C. 732=9 L.L.J. 428= A.I.R. 1927 Lab. 817. 
Omission to plead loss of a dooument at tha- 
wrliest stage of proceedings is not a ground for re- 
jecting ite secondary evidence. {HaUifatn, A.^.oL 

Kamod Singh o. Khrmkaran. los I.c. 188<» 
.? V • 10 H.L.J. 129=A.I.R 1937 Nag. 2WJ. 
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EYIDENCE ACT (1872). S. 65-Admi88ibility of 
secondary evidence— Loss of original. 

The rule laid down in S. 65 that a certified 

copv is the only secondary evidence admissible 
when the original is a public document does not 
apply where the original has been lost or destroyed, 
6 Mad. SO. Foil.] 27 Cal. 632 (P. C.), Rel. on. [Das 
and Foster. JJ.). Chan’DRESHWAR PrasAD 
Narain Singh v. Bisheswar Pratab Narain 
Singh. lOl I.C. 289 = 5 Pat. 777 = 8 P.L.T. 510= 

A.I.R. 1927 Pat. 61. 
Evidence as to a statement made by the exe- 
cutor under the Will as to the same having been 
hurnt is admissible as justifying a party in giving 
secondary evidence of the Will. The Queen v. 
JBrainiree, 120 E.R. 827 and The Queen v. Kenilworth, 
115 E. R. 631, Rel. on. [Phillips and Madhavan 
JVair, JJ.). VENKATABAilANUJACHARTULU v. 
APPAL ACHARYULU. 97 I. C. 785 = 

24 M. L. W. 227= A. I. R. 1926 Mad. 1003. 

Document lost after it was filed in Court- 

Secondary evidence is allowed [Lord Sumner ). 
■Tdlsi Ram v. Ram saran. 88 I.C 552= 

27 Boni.L.R 777=29 C.W N. 965=22 M.L.W. 86= 
26 P.L.R. 419 = 23 A.L.J. 109 = 2 O.W.N. 256= 
6 L.R.P.C. 70=A.I.R. 1925 P C. 80 = 

49 M.L J. 132 (P.C.). 
Suit on bond — Loss of bond alleged— Defend- 
ant denying execution — Plaintifi proving execution 
— Plaintiff need not prove loss of bond. [Neave, 
A.J.C ). Beni Madho v. Ram Lakhan. 

81 I.C. 570=A.I.R. 1925 Oadh 100. 

Where the loss of the original has not been 

proved the copy cannot be accepted in evidence. 

Raoof and Moti Saqar, JJ.). HUKAM 
CHAND V, SHAHAB Din. 71 I.C. 495 = 4 Lah. 90= 

A.I.R. 1924 Lah. 40. 

One of the attesting witnesses to a will depos- 
ed to its duo execution. He stated that after the 
death of the testator the original will came into 
the possession of D who was the brother of Mt. R, 
the legatee and who acted as her Mukhtar. He 
further deposed that D was dead and that no other 
members of the family either of R or of her hus- 
band were now in existence. 

Held, that a sufficient foundation had been laid 
for the admission of secondary evidence. [Lindsay 
■and Sulaiman, JJ.). RAM CHARAN LAL v, Raghu 
BIR Singh. 75 I.C. 387=21 A.L.J. 495= 

45 All. 618=4 L.R.A. Civ. 294= 

A.I.R. 1923 All. 551. 

The evidence of a witness, who deposes to 

the loss of a deed which should he in his custody, 
is sufficient to allow secondary evidence, [Lord 
Phillimore). SlT. DHTISHAN ALI v. JAMNA PRA- 
SAD. 64 I.C. 299=15 M. L.W. 104= 

24 Bom. L.R. 675=9 O L.J. 71 = 
30 M L.T. 132=48 I. A. 365 = 
27C.W.N. 8=20 A.L.J. 961 = 2400. 272= 

A.I.R. 1922 P.C. 56 (P.C.). 

■ Certified copy — Original produced iu an old 

suit — Copy can be relied upon by Court. [Macleod, 
C.J. and Shah, J.). Chddasama Khoduba Sae- 
TANBANG V. CHUDASAMA TAKHATSANG NARA* 
Singji. 76 I.C. 155 = 46 Bom. 32= 

A.I.R. 1922 Bom. 177. 

— S. 65— A-imisBiblllty of secondary evidence— 
Original in another Coart. 

Original filed in another Court and not pro- 

duceable without delaying suit— Certified copy is 
admissible. [Suhrawardy and Costello, JJ.). 
-JOBEDA KHATUN V. SHEIKH MONABALI. 

A.I.R. 1930 Cal. 479. 


evidence act (1872), S. 65— Condition prece- 
dent. 

— S. 65— Admissibility of secondary evidence- 
original with hostile person. 

Where original document was with defen- 
dant’s brother who was on hid terms with defen- 
dant, certified copy was held admissible. [Dalai, 
J.C.). Bashibuddin Khan v. Mahadeo Singh. 

79 I.C. 663=27 O.C. 26=11 O.L.J. 565= 

A. I. R. 1924 Oadh 306. 
— S 65 —Admissibility of secondary evidence— 
Original with opposfte party. 

The production of a certified copy of the re- 
gistered deed is suf&cient proof when the original 
of that deed is in the possession of the opposite 
party. [Hukerji and Rennet, JJ.). SlT. SalIMAN 
V. Hakim Mukhddm Bux. 116 I.C. 277= 

A.I.R. 1928 All. 394. 

Proof that party against whom deed is sought 

to be proved appears to be in possession of it is 
enough. (Misra, A.J.C.). Mt. ZAIB-UN-NISSA v. 
Irshad Husain. 89 1. C. 284=12 0. L.J. 354= 

2 O.W.N. 505=A.I.R. 1925 Oadh 504. 

- Where the original receipts are with the 
defendant and are not produced by him the plain- 
tiS is entitled to produce in evidence copies of the 
Receipts they being secondary evidence of the 
Receipts. [Hallifax, A.J.C.). ChoudHRI RAMPRA- 
SAD V. N.ATHURAM. 68 I.C. 494= 

A I R. 1923 Nag. 32. 
— S. 65— Admissibility of secondary evidence — 
Public docament. 

Abstracts. 

An abstract from mutation records showing 
the number of transfers of land in a particular 
tribe is admissible in evidence under S. 65 (g) for 
proving that members of the tribe have unrestrict- 
ed powers of alienation. [Abdul Raoof and Moti 
Saaar, JJ.). Shbr Muhammad Khan v. Dost 
Muhammad Khan. 78 I.C. 451= 

A I R. 1925 Lah. 231. 

An entry in a publio document such as a 

settlement record can be proved only by the origi- 
nal or by a certified copy. [Marlineau, J.). RAM 
Lal u. Ghanasham Dass. 

A.I.R. 1923 Lah. 150. 
— S. 65— Admissibility of secondary evidenoe— 
Telegram. 

■Three months after sending a telegram it can 


be proved by secondary evidence. [Dalai, J.C,)» 

Bishambhar Nath tandon v. emperor. 

90 I.C. 760=26 Cr. L.J. 1602= 
2 O.W.N. 760= A.I.R. 1926 Oadh 161. 
— S. 65— idmissiblllty of secondary evidence— 
Will 

Bona fide impossibility of producing original 

must be proved before secondary evidence as to 
contents oan be adduced. [Spencer, Off g. C.J. and. 
Srinivasa Aiyangar, J.). RANGAPPA NAYAKBR v. 
RANQASAMI Na'yakar. 88 I.C. 249= 

1925 M.W.N. 232= A.I.R. 1925 Mad. 1005. 

—S. 65 — Condition precedent. 

Distinction between admissibility and 

manner of proof- Secondary evidence cannot be 
admitted when primary evidence is not admis- 
sible, A.I.R. 1922 Lah. 401(2), EoN. [Shad%Lal, 
C.J. and Le Rossignol, J.). MUHAMMAD piN 

ALLAH DITTA. 95 I.C. 444=8 L. L.J. 188— 

27 P. li* R- 2d8* 

Where primary evidenoe of the contents of a 

document is inadmissible, secondary evidence of 
that primary evidence oan be in no better position. 

J.). Rahim B^^sho . Mohamm^ 

68I.0.183«A.I.R.1922Lah. 354. 
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evidence act (1872), S. 65— Discretion of 
Coart. 

~S. 65— Discretion of Gonrt. 

jhe question whether the non-production is 
due to any other sufficient reason not arising from 
his own default or neglect is one of fact and de- 
pends mainly on the discretion of the Court. 
iStilaivian ond Eendo.ll, JJ.). GATAPEASAD «. 
Jaswant RAI. A.I.R. 1930 All. 550. 

Trial Court is to decide whether or not suih- 

cient proof of search for, or loss of, original docu- 
ments for admission of secondary evidence is 
given. {Jackson, A. J. C.). PANDU v. BaPUDAS. 

121 I.C. 33== A.I.R. 1929 Nag. 288. 
What evidence is sufficient to prove loss of 
document is discretionary with trial Court. Dis- 
cretion should not be disturbed unless there is 
miscarriage of justice. 19 Cal. 438 {P. 0.), Foil. 
{Wild, J.C. and Rupchand Bilaram, A. J. C.). CHOI- 
THRAM V. KHUNCHAND. 113 I.C. 370= 

A.I.R. 1929 Sind 7. 
The question of the admissibility of second- 
ary evidence is a point properly to be decided by 
the Judge of first instance and is treated as depend- 
ing very much on his discretion. His conclusion 
therefore should not be overruled except in a clear 
case of miscarriage. 19 Cal. 438 (p, C.), Foil. 
(Sftudi Lai, G. J. and Fforde, J.). Chuha MAL v. 
HAJi Rahim Bakhsh. 71 1. C. 568= 

18 P.W.R, 1923= A. I. R. 1924 Lah. 303. 
— S. 65— Objection. 

— Copy of document admitted in trial Court 

without objection — No objection is open in appeal. 
{Campbell, J.). JiwAN Mall v. Jiwan. 

88 I.C. 541 = 
7 L. t. J. 79=26 P. h. R. 455= 
A. I. R. 1925 Lah. 347. 

Absence of objection in trial Court to 

secondary evidence on the ground of want of proof 
of loss of original precludes the objection being 
raised in appeal. (Joung, J.). Ma The Nu v. 
Mg NI Tu. 

84 I.C. 486=3;Bar. L. J. 193= 
A.I.R. 1925 Rang. 113. 
—When secondary evidence is produced in the 
first Court and no objection is taken either by the 
other sido or by the Presiding Officer, it is not 
open to the Court of Appeal to reject that evidence 

.155 and 11 Bom. 320. Foil. 
{Scott'StMth, J, on difference between Martineau and 
Marrisont JJ.). Jaw ALA SiNQH v. Teja'Sinqh 

= A I 1924 Lah. 273. 

JJ u secondary evidence has once been ad- 
mitted by the lower Appellate Court, the High 

oJSfz cannot reject !t. 

^aM. J. C.). Bashibuddin khan V. Mahadeo 

® ^ 79 1. C. 663= 

27 O.C, 26=11 O.L.J. 665= 

^ . . , . A.I.R. 1924 Oudh 306. 

n A possession of one defendant— 

^0 5° appeal 

Vtn tv. “Py- {Shah and Crump, 

— 1923 Bom 170 

^thoufc objeotion— 
Obje^on wnnot be raised in apueaL^ (CotilLo 

^ Dos, JJ.). Ramloohah Misba?. Habinath 

Q1> * V T MIC. 628= 

3Pat.l.,J. 897=1 Pat. 606= 

_ ^ , i-I.R. 1922 Pat. 868. 

— 8 . e^Original Instroment invaUd. ^ 

3=j2*y£;!Ssa,”ga.'S'£; 


EVIDENCE ACT (1872), S. 65— MiscellaneouB. 

document is not admissible— Registration Act, 
S. 49. (Einkhede, A.J.C.). 33 Cal. 613, JRef. to. 
JANAEDHAN KASHINATH KASAB V. JANABDHAN 
VISHWANATH SHASTRI. 101 1.0.839 = 

A.I.R. 1927 Nag. 214. 

Unstamped documents. 

Held, production and presentation ate not> 
identical with admission and secondary evidence 
of the contents of an unstamped document, whioh> 
has been lost or destroyed can, under no circum- 
stances, be allowed. A non-existent document can- 
not be admitted, though under certain circum- 
stances, of which the nmst essential is that before 
its disappearance the original should have borno- 
the necessary stamp, secondary evidence is permit- 
ted. {ShadiLal, C.J. and Harrison, /.). MUHAM- 
MAD Atub V. Rahim Bakhsh. 69 I.C. 723= 

5 L.L.J. 172=3 Lah. 282=A.I.R. 1922 Lah. 401. 

Specific performance. 

As the written agreement of sale was not on a 
stamped paper, it was not open to the plaintiff to- 
adduce secondary evidence of it even upon pay- 
ment of penalty. 23 Mad. 49 (P.C.), Foil. {Macl 0 od^ 
C.J. and Shah, J.). HlRALAL RAMNARAYAN v.. 
Shankar Hirachand. 62 I.C. 637= 

45 Bom. 1170=23 Bom. L.R. 506= 

A.I.R. 1921 Bom. 401. 
Absence of original not explained — Secon- 
dary evidence of the contents was not admissible. 
(Teunon and Newbould, JJ.), DOMAI BARA v. 
KEREO KOLITA. 62 I.C. 444 (Cal.). 

—8. 65— Hiscellaneous. 

' Scope — Documents produced merely as evidenco- 

— Applicability. 

According to S. 65 of the Evidence Act the loss 
of the original must be proved not only in a case 
where the document is being enforced in a suit 
but also where it is produced merely as a piece of 
evidence. {Sulaiman and Kendall, JJ.). MAQBUD 
Ahmad v. Brijdeo Tewari. 122 I. C. 75i. 

Certified copy of document relied upon— ^ 

Before any presumption under S. 90 oan be made 
party relying must lay foundation by leading 
secondary evidence under S. 65:22 All. 294* 
41 All. 5M ; 6 Cal. 720 and 14 Cal. 486 (P. 0.), Foil, 
{Sulaiman and Kendall, JJ.). Gata PRASAD v. 

Jaswant Rai. A. I. R. 1930 All. 550. 

Produce.' 

The word “produce” only means “prooure 
the production or give it in evidence,” (5wZaimun 

and Kendall, JJ.). Gayaprasad v. Jaswant Rat* 

^ , , A- 1. R. 1930 All. 580. 

Lose of dooumxent. 

Transaction in nature of relinquishment— 
Apeement to relinquish unregistered but enforce- 
able under the dootrine of part performance— Secon- 
dary evidence of its contents may be given if it ia 
lost. A I. R 1924 Rang, m, Bef^ {CUria^ 

Maung- Rtt, jj.), iiA Ngwe Hmon v. Maunq 
SAN YAUK. a. I. R. 1929 Rang, 181. 

- Certified copy. 

It is well settled that oertifled copies of regis- 
tered deeds evidencing private transactions ate 
admissible only when a case for reooption of 
secondary evidence has been made out. S. 67 
Registration Act, only shows that when seoondarv 
evidence has in any way been introduced, as bv 

original dooument, a oodv 

oertifled by the Registrar shall he admissible fo? 

00 proving the contents of the original- 

n W. R. 803 and 11 1. G. 60. Ref. (mchani W 
Agha Haidar, JJ.). Badhawa v Akabab a?t 
108 1.0. 782= 9 428=m9'^,^8Y7l 
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EVIDENCE ACT (1872), S. 65— Miscellaneous. 

■ Registration Act, S. 49 — Secondary evidence 
of partition-deed inadmissible — Oral evidence can 
be adduced topro%'e lawful origin of possession. 
(Pratt and Mya Bu, JJ.). Ma Pwa ZoS v. ilA 
PAN I. 102 I.C. 696 = 5 Rang. 154. 

A. I. R. 1927 Rang. 203. 

S. 65 does not dispense with production of 

existing bond. (Walsh and Pullan, JJ.). MD. 
ZAFAR t?. Z.AHUR HOSAIN. 97 I C. 82= 

49 All. 78=24 A. L.J. 964=A.I.R. 1926 All. 741. 

Acquiescence to reception of evidence. 

■Where the reception of secondary evidence is 
in direct contravention of an imperative prohibition 
of law. the fact that there was no objection cannot 
convert irrelevant evidence into relevant evidence. 
TThe principle of acquiescence can only be applied 
when the secondary evidence has been given of the 
contents of a document which, if produced, itself 
could have been admitted under the provisions of 
the law. {Campbell, J.). JHANDA SiNGH v. 
Habnam Singh. 94 I. C. 75=27 P.L R. 260= 

A. 1. R. 1926 Lah. 415. 

-Scope. 

S. 65 has no reference to a case where mere secon- 
dary evidence of the documents has not been 
tendered, but it is the document itself which is 
put in as secondary evidence of facts which have 
'to be proved aliunde. Hence newspapers are not 
secondary evidence of facts narrated by them. 
{Fforde and Scott-Smith, JJ.). BAWA Sarup 
Singh v. The crown. 88 I. C. 22= 

7 L.L.J. 264=26 Cr. L.J. 1078=26 P.L.R. 566= 

A. I. R. 1925 Lah. 299. 
- ■ A party entitled to produce and producing 

secondary evidence of a document is not relieved 

from the duty cast upon him by law namely of 
proving the execution of the original. {Shadi Lai, 
C J. and Fforde, J.). CHUHA Mal v. HAJI RAHIM 
XAKSH. 71 I.C. 568=18 P.W.R. 1923= 

A.I.R. 1924 Lah. 303. 

Party in possession of document cannot let 

in secondary evidence. {Dawson-Miller. C.J. and 

Mullick, J.]. Bddhan Teli V. Madan Mohan 
XAL. 68 I.C. 653=3 P.L T 485= 

A.I.R. 1923 Pat. 111. 

■Judgment. 


Statements of persons who merely _ heard 
judgment pronounced are not admissible in evid- 
ence. What is required is an oral account of the 
■contents of the judgment or decree by some one 
who had read the one or the other. {MacColl, 
A.J.C.). Maung chit U V. Maung Tha Ku. 

77 I.C. 258=4 U.B.R. 135 = A.I.R. 1923 Rang. 113. 
Written statement. 

Where an acknowledgment in the written 
statement in a previous suit is relied on the state- 
ment itself or a certided copy thereof must be prov- 
ed and neither the plaint nor the decree can be 
admitted as secondary evidence of the same. 
{Piggottand Walsh. JJ.). HaRIMURAT v. RAMHIT’ 
' 63 1.C. 490=3 U.P.LR. (All.) 179. 

— S. 66— Absence of notice. 

f.e of the Evidence Act secondHry 
evidence may not be given unless the party propos- 
ing to give it as previously given to the party in 
whose possession or power the document is. such 

notice to produce it as is prescribed by law or as 
the Court considers reasonable. The omission _ to 

give notice to the persons said to possess the origi- 
nal is a fatal objection to the admission of secon- 
Sary evidence. {Curgenven, J.). SUBBARAYAEU 
NAIDU V. VENGAMA NAIDD. 123 I.C. 197. 


EYIDENCE ACT (1872), S. 67— Plaint. 


Oral evidence of contents of letter inadmissi- 
ble under S. 66 cannot become admissible by 
subsequent dispensing with notice. 20 Cal. 53, Rel. 
on. (ifukerji and Jack, JJ.). PROFULLAKumar 
Bose u. Emperor. 50 C. L.J. 593= 

1930Cr. C. 209 = A.I.R. 1930 Cal. 209. 
— S. 66— Adverse party. 

Pro forma defendant is not necessarily 

“adverse party.” (Banerji and King, JJ.). MT. 
DURGANTI kuNWAR v. JaGANNATH PRASAD. 

118 I. C. 683= 1929 A L.J. 1091 = 

A.I.R. 1929 All. 680. 
— S. 66— Notice when necessary. 

Plaintiff suing on pro-note transferred to him 

under settlement deed — Note not produced but 
alleged to be in possession of widow of transferor 
— Widow on that account joined as defendant but 
not given notice under 8. 66— Settlement deed 
cannot be admitted as secondary evidence of pro- 
note. {Curgenven, J.). SUBBARATDLU Naiou v. 
Vengama NAIDU. A I R. 1930 Mad. 742. 

Redemption suit — ^tortgagee denying exis- 
tence of mortgage deed — Notice is not necessary. 
6 Cal. 720 (P.C.) and 14 Cal. 486 (P.C.), List. 
{Ross and Macp^rson, JJ.) DiNANATH Rai v. 
Rama Rai. 97 I.C. 348= 6 Pat. 102= 

1926 P.H C.C. 286= A I R. 1926 Pat. 512. 
- The second proviso to 8. 66 does not apply 
in a case against a mortgagee and notice to pro- 
duce must be given before secondary evidence can 
be given of the mortgage. 2 U. B. R. {1907-08), 
Evidence, 13, Foil. {Duckworth, /.). MAUNG 
PO NI V. MA SHWB KYI. 84 I.C. 373= 

2 Rang. 397 = A.I.R. 1925 Rang. 7. 

— S. 66— Service of notice* 

Pardanashin woman living with her brother — 

Summons served on brother constitutes notice such 
as is required by S. 66. {Banerji and King, JJ.). 
MT. DURG.AWATI KUNWAR V. JAGANNATH 

PRASAD. 118 I.C. 663=1929 A.L J. 1091 = 

A.I.R. 1929 All. 680. 
— S. 67— Kind of proof required. 

-Section 67 makes proof of execution of a 
document something more difficult than proof of 
matter other than the execution of a document. 
(Sulai^wn and Ashworth, JJ.). SALAIK CHAND v. 
Mt. TANIZ bang. 107 I.C. 561= 

A. I. R. 1928 All. 303. 

-Sections 60 and 67 are somewhat ambiguous, 

but it was never intended by S. 67 that direct 
evidence of handwriting was always necessary. The 
section merely stated with reference to deeds what 
was the universal rule in all cases, that the person 
who makes an allegation must prove it and lays 
down no new rule as to the kind of proof to be 
given. ‘{Cuming and Mukerji, JJ.). KARALI 
PRASAD DUTTA V. E. I. Ry. GO. Ill I.C, 792= 

48C.L.J. 32 = A. I. R. 1928 Cal. 498. 

-Signatures attributed to accused persons — 

Handwriting must be proved. {Fforde and Scott’ 
Smith, JJ.). BAWA SARUP SiNGH v. THE CROWN. 
88 I.C. 22=7 L.L.J. 264 = 26 Cr. L.J. 1078 = 
26 P.L.R. 566= A. I. R. 1925 Lah. 299. 

Section does not require any special kind of 

proof of execution. {Mittra, Offg. A. J. G.). MT. 
LAHANI r. BADA. 77 I.C. 798=18 N. L.R. 85= 

A.I.R. 1922 Nag. 227. 

— S. 67— Plaint. , . , ^ 

A plaint is a private document and must b® 

proved by direct evidence* {lAnds^y^ ^ C. and 
Daniels, J.O.). AHMAD KHAN v. HURMUZl 
KHANAN. 61 1. C. l'^7=8 0. L. J. 27- 

A. I. R. 1921 Ondh 81. 
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EVIDENOB act (1872). B. 6A-AccoQnt-l)ook. 

—S. 68— Accoant'book. 

Account book is not document required by 

.law to be attested. {Young and Sen, JJ.)> 

t). Narbada PRASAD. 121I.C. 819- 

1930 Cr. C. 54=31 All. 864= 
31 Cr. L. J.3S6=A.I.R. 1930 All. 38. 

— S. 68— Admission of execntion. 

Under the law, as it now stands, it is not 

necessary to call an attesting witness in proof of 
the execution of any document not being a will 
which has been registered in accordance with the 
jirovisions of the Indian Registration Act unless 
its execution by the person by whom it purports to 
iiave been executed is specidcally denied. (Pullan, 
J ). Basdeo Upodhya V. Raj Behari Singh. 

104 I.C. 344=1 L.C. 268= 
A.I.R. 1927 Oadh 535. 

— 8. 68— Applicability. 

There is no law wliioh requires the attesta* 

-tion of a sale-deed so far as Punjab is concerned. 
Section 66 therefore has no application to sale- 
deeds in that province. {Fforde and Jax Lai, JJ.). 

Maharaja op Faridkot v. anant Rani. 

114 I. C. 62=10 Lah. 447=A.I.R. 1929 Lah. 1. 

Section 68 applies only to cases where a 

document is required to be attested. There is no 
cule of law in force in the Punjab which requires 
bahi entry to be attested at all. Section 66 has 
therefore no applicability to such a document. 
{Tek Chand, J.). Kanwar Ram v. Ghugi. 

108 1.0.57= A. I R. 1928 Lah. 148. 

Damon-Miller, C. J.— A document executed 

in England and requiting to be attested under the 
English law but not requiring to be attested ander 
Indian Law, relating to property in India may be 
proved only by proving the signature of the execu- 
tant. Adams v. Clutterbuck, 10 Q. B. D. 403, Eef, 
(Dawssn’miUr, C. J, and idullick, J.). G. M. 
rtOOMEY V. BHUPBNDRA NATH. 

Ill I. 0. 87=7 Pat. 520=A. I. R. 1928 Pat. 304. 
— 8. 68— Attestation— Proof of. 

The question as to the mode in which a 

unortgage or a gift can be legally effected ought not 
to be confounded with the question as to how the 
mortgage or deed of gift should be legally proved, 
^eabsenoeof attestation Invalidates the deed 
Where the executant of the document does not 
.admit its execution the document has to be proved 
on acwwanoe with the provisions of Ss. 68 and 69 of 
the Evidence Act which relates to the mode of 

ItnoW BALBADAB 

SlNGH u. L^SHMI BAI. 1930 A.L.J. 623. 

Une of three attesting witnesses called but 

Teailing--pooment can be proved by other evi- 

i9C.L.J. 16=33 O.W.N. 248= 

1929 Cal. 188. 

1 * wmernbering at distance 

" order of attestation 
If bis evidence which 

sufficient to prove execution and 
attestation. (Rosi and ChaUerji JJ ) Biswa 
SATH SINGH c. KAYSaTHA COEkBATIOM 

*08*8 Pat. 430= 
fy .. ^9 879— A.I,R. 1929 Pat. 422. 

— T^mt on mortgage— Execution of mortflaee 
adimttod but attestacion denied— Plaintiff not 

•fining any attesting witness (one being dead, 
® J^boteabouts not' known) -Mortgagi 

80 of 1926)i-(Prt- 

. DBOBAO V. Dhondibao. 

109 LO. 576=&.I.R, 1928 kaB< 2411' 
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EYIDENCE ACT (1872), S. 68-Cortifled copy. 

Admission of mortgage bond in evidence 

without objection is net proof of execution or 
attestation. (Z>as and Ross, JJ.). BANWARI PRASAD 
Singh v. Mt. Bigni Kueb. 101 I.C. 277= 

8 P L.T. 7= A.I.R. 1927 Pat. 131. 

. The production of one attesting witness satis- 
fies the requirements of S. 68 of the Evidence Act 
and from a mere failure to do more than is required 
of the mortgagee and to produce both the witnesses 
even if he knows where the other is, it cannot be 
inferred that the mortgagee is intentionally keeping 
back the other and that therefore his evidence 
would damage the plaintiff's case. {Baker, J. C. 
and Hallifax, A. J. C.). Lachhmi NarATAN v. 
Zehirul Said Alvi. 76 I. C. 772= 

A. I. R. 1923 Nag. 322. 

T. P. Act, S. 59 — Mortgage — Attestation— 

Witness denying seeing executant sign — Witness 
found to be false — Attestation was held proved. 
{Robinson, C.J. and May Oung, J.). DAWSON’S 
Bank Ltd. v. Chetty Firm. 76 I. C. 822= 

1 Rang. 121 = A.I.R. 1923 Rang. 254. 

Section 68 of the Evidence Act does not in 

any way affect the requirements of S. 59, T. P. Act. 
39 All. 109 and 39 All. 241, Liss. 

There may be cases where all the attesting 
witnesses are dead, when the requirements of the 
law would be satisfied by any evidence which 
would show that the document was executed in the 
presence of two attesting witnesses. 39 All. 112, 
Ref. {WalUs, C. J., Seshagiri Aiyar and Abdur 
Rahim, JJ.). NAMBEBUMAL CHETTIAR n RAGHA- 
VA CHABIAR. 71 1. C. 390=14 M L.W. 563= 

A. I. R. 1921 Mad. 701. 
All that Ss. 68 and 69 do is to impose a parti- 
cular mode of proof and to require that certain 
documents shall be proved in a particular way and 
in no other way, that is to- say, if one attesting 
witness is alive execution and attestation cannot be 
proved by other witnesses without calling the 
attesting witness, and if no attesting witness is 
available then similarly S. 69 says that execution 
and attestation cannot be proved by other evidence 
unless the handwriting of at least one attesting 
witness is proved. {Wallis, O.J. and Krishnan, JJ.). 
T. QANGAYTA V. B. SUBBAMMA. 69 I.C. 284= 

14 H.L.W. 344=1921 M.W N. 747= 
A.I.R. 1921 Mad. 472=41 M.L.J. 305. 

To prove the creation of a valid oharge by a 

mortgage deed the evidence of one of the attesting 
witnesses, is sufficient to prove the execution of 
the mortgage ; bat this proof may be rebutted by 
the proof on the other side that die other witness 
or witnesses did not really see its execution. 
(Sadasiva Aiyar and Spencer, JJ.). Vbnkata 
RBDDI V. MUTHU PAMBDLU NAIK. 60 I.C. 554= 

„ 89 M.L.J. 463. 

Execution of— Mortgage-deed must be proved 

at least by one attesting witness. {Saunders, J.O.). 
Maung Po THAUNG V. P. L. N. R. M. I^FUTHIA 
Chetty. 85 I.C. 64=4 U. B. R. 78= 

A, I. B. 1921 U. B. 1. 

— S. 68— Attesting witness. 

Meaning. 

Am “attesting witness’* in S. 68 of the Evi- 
dence Act, has the same meaning as an “atteitine 

witness’’ under 8. 59 of the Transfer of Property 
Aot. {Newhould and Panton, JJ.). Jaoannath 
Khan v. Bajrang Das. 62 l.o. 97=48 Oal. 81= 

— fl .1 CM. 208.- 

— 8. 68— Certmed copy. 

-f A certified copy U sufficient secondary evi- 

' dence under B. 63 of the existenoe, ooadltions and 
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EVIDENCE ACT (1872), S. 68— Death of attesting 
witness- 

contents of the deed but not of its execution, which 
must be proved as requited under S. 68. {Dalai, 
j.). Sheikh Karimullah v. Gudar Koeri. 

82 I. C. 306=5 L. R. A. Civ. 686= 

A. I. R. 1925 All. 56. 
— S. 68— Death of attesting witness. 

Executant of document denying execution 

—Attesting witnesses either dead, or turned hos- 
tile or not available — Signatures of attesting wit- 
nesses proved — There is nothing to prevent Court 
from holding execution proved. 11 Bom, 690; 
37 Cal. 467; ]‘2 B.L.R. 18; Adam v. Keer, 1 Bos. and 
Pull. 360 and Joshua Hands v. Harbert James, 
2 Comyns. 531, Rel. on-, Whitelocke v. Musgrove, 2 Cr. 
& M. 511. Dist . ; 35 All. 364, Not appr. {Anantha- 
Itrishna Ayyar, J.). POONESWAMI GOENDAN v. 
KALYANASUNDRA ATYAB. A.I.R. 1930 Mad. 770. 

Mortgagor, scribe and attesting witnesses 

dead — In view of amended definition of attestation 
and varied mode of proving attested document as 
amended by S. 68 proof of probability of execution 
is sufdcient. {BaTlee,J.C. andKalumal. A.J.C.)- 
PARUMAIi V. ABDUL RAUF. 120 I. C. 91 = 

A.I.R. 1929 Sind 235. 

— 8. 68 — Denial of execution. 

, Mere fact that mortgagor does not admit 
genuineness of mortgage is not sufficient to put mort- 
gage to proof of attestation. (Ross and Chaiterji, 
jj.). BiswANATH Singh v. Kbtestha Corpo- 
ration. 119 I.C. 405=8 Pat. 450=10 P.L.T. 379= 

A.I.R. 1929 Pat. 422. 
——Where the execution of a document is not 
specifically denied, it is not strictly necessary for 
the party proving the document to call an attesting 
witness in proof of the execution of it. (Madgavkar 
and Patkar, JJ.). YakuBKHAN v. GULJABKHAN. 
Ill I C. 287=52 Bom. 219=30 Bom.L.R. 565 = 

A.I.R. 1928 Bom. 267. 

Examination of the attesting witness is not 

necessary when execution is not specifically denied. 
lAllanson, J.). LAKHO Tewari v. Lalit KOERI. 

' 104 I.C. 622=A.I.R. 1927 Pat. 403. 

— S. 68— Execution by Pardanashin lady. 

Where the witness did not see the executant 

anflrtfamishtnlady.butsaw her signing the deed 
behind the pardha and where the other witnesses 

knew her by voice, , .t-. j 

Held, the deed is properly attested. (Das and 
Adami, JJ.). RADHA KISHAN u. .Tag SAHU. 

60 I.C. 173=3 U.P.L.R. (Pat.) 14. 
—S. 68— Note by attestor. . 

An attesting witness noted near his signa- 

ture that he attested the deed at the request of the 

executant, . , ^ * 

Held, that the ordinary meaning of such a now 
by an attesting witness would certainly be that he 
had not seen the executant with his own eyes exe- 
cute the receipt, but had attested it at his request 
upon an admission by the latter of the genuineness 

of his signature. (Mears, C. 

BHAMBHU DAYAL V. Lallu ^IAL. 80 I. C. 71 / 

4 L.R.A. CiY. 498=A.I.R. 1924 All. 256. 

— S. 68 — Omission of proof. 

Where no attempt is made to prove a mort 

gage-deed either by calling iii an attesting witness 
or even by putting any question to the scribe of 

the deed, who was examined as a 

ing the attesting witnesses or attestetion, docu 

mont cannot be used as evidence. (^^2* 

K^g, JJ.). ^’^WA« ,33^ 

1. 1. B. 1929 All. 389. 


EVIDENCE ACT (1872), S. 68— ProTisions man' 
datory. 

— S. 68— Oral evidence. 

•Where an attestor denies having witnessed 


the execution of a document, it is open to the par- 
ties to let in other oral evidence to show that the 
attestor did, as a matter of fact, sco the execution 
and was an attesting witness. (N.R. Chatterjee and 
Fanton. JJ.), Sashimukhi Dasi v. l^ION MOHINI 
DASI. 67 I.C. 87(Cal.)» 

— S. 68 — Principal and collateral purposes. 

No distinction should be drawn between docu- 
ments which are the basis of the suit and those 
whose production is required for collateral pur- 
poses so far as their admissibility in evidence is in 
question. A. I. R. 1924 Oudh 255, Foil. 21 0. 0. 
Z12, Not foil. (Ashworth, A. J. C.). BharatH 
Singh v. Sheodat Shabma. 91 I.C. 189= 

A.I.R. 1926 Oudh 266. 

No distinction between documents to be used 

principally and collaterally exists. 

There is no distinction between documents 
which are the basis of a suit and those whose 
production is required for a collateral purpose so 
far as their admissibility in evidence is in question. 
The direction in S. 68, Evidence Act is mandatory 
and draws no such distinction. (Dalai, J. C. and 
Neave, A. J.C.), AVADH RAM SiNGH «. MABHUB 
Khan. 79 I.C. 725=10 O.L.J. 525= 

A.I.R. 1924 Oudh 255. 

Section 68 of the Evidence Act applies nob 

only to cases where the document is attempted 
to he enforced to prove the legal right or relation it 
creates, but in a case where such document is 
sought to be proved for a collateral purpose. 

This view is also supported by the imperative 
and stringent wording of S. 68 which does nob 
permit the issue of the instrument as evidence for 
any purpose whatsoever unless and until it iS' 
proved in strict accordance with the provisions of 
the section. The rigour of the English law on 
which the present section is founded has been to 
a certain extent lessened by the proviso as con- 
tained in S. 70 of the Evidence Act. The enact- 
ment of this proviso clearly indicates that the 
Indian Legislature intended to provide only one 
exception to this inflexible rule and no other. 
(Suhrawardy atid Cuming, JJ.). SHIB CHANDRA 
SiNGHA V. GouR Chandra Paul. 68 I. C. 86- 
27 C.W.N. 134=35 C.L.J. 473=A.I.R.1922 Cal.l60r 
—S. 68— Proof by scribe. 

Where the only available attesting witness 

to & mortgdgo d6Di6s liis attestotion vrli6n ©xamincA 
under S. 68. (before it was amended by Act 31 of 
1926), the deed may be proved by calling its 
under S. 71 to depose to the execution of the deed 
by the mortgagor and to its attestation by the twO’ 
witnesses. (Harten, C. J. and Crump, J.), LAKSH 
MAN PUNJU V. KBISHNAJI MAHABU. 

105 I.C. 769=29 Bom. L R. 1425= 

A.I.R. 1927 Bora. 655. 

Where one of the witnesses to a mortgaga 

deed is dead and the other witness, when the docu- 
ment is road over to him, is unable to say whether 
that was or was not the document which he. 
attested, it is open to the plaintifl to prove execu- 
tion of the deed by a person who was present at 
the time of the execution and for that 
he can examine the scribe. (Cuming and Pan o , 
JJ.). Dhibajuddin t>. BHABULLA. 

90 I.C. 630= A.I.R. 1926 Cal. 3l». 

—8. 68— Provisions mandatory. , 

The provisions of 8. 68 are mandatory and. 

they are not controlled by B. 90. 
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BVIDENGE iCT (1872), S. 68— Provlaions manda- 
tory. 

The mere fa ot that the only surviving attesting 
witness is considered hostile by the party does not 
relieve him from the duty of examining him as a 
witness. Nor is it enough that summonses and 
warrants had been issued upon the witness and the 
witness had failed to appear, but the processes of the 
Court such as are mentioned in 0. 16, R. 10, C. 
P. Code, have all got to be exhausted. 1 P. It. J. 369, 
FoU. (Greaves and Mxikerjec. JJ.). GOBINDA 
OHANDBA Pal V. Put. IN BlFTART. 98 I-C. 147= 

31 C.W.N. 215= A.I R. 1927 Cal. 102. 
—Failure to call as witnesses, anv of the per- 
sons who had attested mortgage-deed where it was 
not shown that they had died or were not subject to 
the procees of the Court or were incapable of giving 
evidence, was held to be fatal. [Dalai, /.). Shf.tkH 
KABIUULLAH t). GUDAB KOEBI. 82 I.C 306 = 
5 L.R.A. CiY. 686=A.I.R. 1925 All. 56. 

Provisions are imperative — Likelihood of 
witness proving hostile is no ground for not 
examining him. 1 P.L.J. 369, Foil. (CotUts and 
Maepherson, JJ.). Dhira Stngh v. MOTI Lal. 

63 I.C. 266=2 P.L.T. 614. 

— S. 68— Retrospective effect. 

Amendment added by Aot 31 of 1926 is re- 
trospective, (Rnmesam and Jackson, JJ.). THA- 
TAMMAL V. MUTHUKUMARASWAMI CHBTTIAR. 

121 I.C. 838=30 M L.W. 677= 
A. I. R. 1929 Mad. 881 = 57 M.L.J. 588. 


— S. 68— Scope. 

Section 68 has nothing to do with the ques- 
tion about the legality or validity of the instru- 
ment itself as an efieotive document of title if 
Uiexe has been no proper attestation as required by 
law. and Niamatullah, JJ.). BALBHADAB 
^INGHO. LAESHMI BAI. 

A. 1. R. 1930 All. 669. 

|Th6 question of the validity of a mortgage 

bond is distinct from that of the necessity of prov- 
ing it by an attesting witness. (Chatterjea and 
Panion, JJ.). PahanKhan v. BudalSardar. 

66 I.C. 006=34 G.L.J. 498=26 C.W.N. 951= 

A.I.R. 1921 Cal. 276. 

— R. 68— Search for witness. 


V 1 , fPT^wy for an attesting witness mui 
oe stnot, diligent, honest and satisfactory, 
shonld he made at the residence of the witnee 
AM of the relatives who may have informatioi 
Where, an attesting witness is out of the iurisdi* 
tion of the Court, however, the document can \ 
proved by other evidence. {Afaunp Kin and Rig( 

JJf). asoomeah V. v.s.b.m. chetty. 

, 6110. 637=13 Wl.T. 11^ 

— B. 68— Will. 


•Although where an instrument 


- leu Aueuruiueni requiri 

A^station IB Bubsoribed by several witnesses, if 
in general Buffioient to call only one of them (E 

ble that all capable of being called should bee 

Mned to remove all auspioion.of fraud, (ifool 
^ and Fletcher, JJ.). Subendra Krishna 
BANeb Dasshe. 59 I. a. 814=33 C.L J. 3 

“S. 69-AtteBtor8 dead. ® 

-■ ■■'Transfer of Property Act. S 59— 

deaa--Their handwriting proved^Attestor Ao 

06 preBomed to have Been ezeontlon. 89 All i 
{WaUsr. /.). VBNKATBAMATYA 0. Ga™ 

I , : 101 1. C. 498= A. I. R. 1927 Mad. 6C 

c..y. ..1 t.A - • - ^ 88H. L. J.l 


D. D. VoL. ni— 31 & 32 


EYIDBNOB ACT (1872), S. 70— Effect. 

— S. 69— Condition for applicability. 

• In order that the case may attract the opera- 
tion of 8. 69, it must be proved that “ no such 
attesting witness can be found,” Before a party 
is entitled to rely upon S. 69, he must ask the 
Court to exhaust all processes of the Court as laid 
down in paras. 2 and 3, R. 10, 0. 16 : 1 P. L. J. 369 
and 27 C. W. N. 6a (Notes), Bel. on. (i)as and 
Kulwant Sahay, JJ.). Mt. ShahzaDI Begam v. 
MUHUMMAD QASIM. 110 I. C. 756=7 Pat. 312= 

A.I.R. 1928 Pat. 356. 


— S. 70— Before Sub-Registrar. 

Suit on mortgage bond- Defendant admitting 

execution before Sub- Registrar but averring that he 
would not have done so bad he known it to be 
mortgage is no admission of execution under S. 70. 
{Milter, J. Contra.) 29 Cal. SSS. i^e/. {Jack and 
Milter, JJ.). AYENALI SHIKDAR v. Md. ESMAIL. 

49 C. L. J. 347 = A. 1. R. 1929 Cal. 441. 

Admission must be in the proceedings — 

Admission of execution before the registering 
officer is not sufficient. 13 N. L. R. 197, Bel. on. 
(Prideaux, A. J. C.). DEORAO v. Dhondirao. 

109 I. C.576=A. I. R. 1928 Nag. 244. 

Admission referred to in section must be 

other than that required by Registrar in registra- 
tion. {Kennedy, J. C. and Aston, A. J. C.), 

Pribhdas V. Sahib Khan. 93 I. C 660= 

18 S. L. R. 282= A. I. R. 1926 Sind 88. 

— B. 70— By representative. 

An admission by the representative of a 

party to an attested document of its execution by 

the party cannot be treated as an admission of the 
party to an attested document of its execution by 
himself. (Mukerjee and Bankin, JJ). Benot 
BHU8HAN Roy V. Dhirendra Nath dey 

74 I.C. 178=38 O.L J. 114= 

A.I.R. 1924 Cal. 415. 

— S. 70-Effect. 


^Shah, Ag.. C. J . — {Crump, J. dissenting)— 

Where the defendant admits the execution of the 
.mortgage bond and there is no evidence or plea 
that the Attestations were not proper, the mort- 
gagee' need not prove attestation. . 

PerCriiwp, J. — The. word “'execution *’ means 
that the party affixing his signature has signified 
his assent to the contents of the document and if a 
•party admits that he has done this then he admits 
execution. Such admission however will not ha 
taken to mean an admission not only of the signa- 
ture of assent by him, but also that all the legal 
formalities, such as due attestation, have been 
complied with as required by the statute requiring 
attestation. (Shah, Ag. C. J. and Crump, J) 
JAGANNATH NAESINDAS V. RAOJI TULSIRAM 
76 I. C. 73= 47 Bom. 137=24 Bom.L.R. 1296= 

A. I. R. 1923 Bom. SO* 

Adtnwsion of executant is not sufficient as 

against strangers. 

It must he proved according to law as against 
them unless S. 68, Bvidenoe Aot applies to the 
case and relieves the plaintifis from the burden of 
proving attestation. (Af«Kich and Boss, JJ), 
ARJUN SAHU t>. KBLAI RaTH. 74 I.C. 160= 

2 Pat. 317=A.I.R. 1923 Pat. 436. 

Sven in case of a document requiring atteata. 

tion, where admission by a party to the suit of the 
execution is on record, the attestation need not be 
proved, (WaUhand Wallace, JJ.). ASEABFi Lat. 
V. MT. NANNHI. 64 I.C. 11=44 An 

19 A.L.J. 60SaA.l.R. 1922 ih. laa. 
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EVIDENCE ACT (1872), 8. 70— Effect. 

-Proof of attestation is not necessary where 


execution is admitted by defendant. {Das and 
Adami, JJ,) MT. HIRA BiBI v. RAMBHAN LAL. 

62 I. C. 540=1922 P.H C.C. 42 = 
6P.L.J. 465=2 P.L.T. 752=A.1.R. 19 22 Pat. 70. 
— S. 70 — Invalid document. 

Section 70 cannot and does not afiect to 

render ^alid, document which, it is apparent from 
the evidence before the Court, is invalid inlc-w: 
A.I.R. 1925 P.C. 203 and A.I.R. 1918 P.C. 3. Bel. 
oti; 16 C.-W.N. 685, Dist. 

A mortgage was duly executed and attested but 
the Sub-Registrar finding a technical defect had the 
document re-executed by the mortgagors in his 
office. This re-execution was duly registered though 
not re-attested. In a suit upon the mortgage the 
mortgagor admitted execution, 

Held, that in spite of the admission the docu- 
ment did not amount to a mortgage and. therefore, 
was not an instrument creating a mortgage upon 
which the plaintiff could base his claim. (Cuming 
and Page, JJ.). Sheikh Kochu v. Md. Ali 
MAHOMUD. 105 I. C. 28=45 C. L. J. 577— 

A. I. R. 1927 Cal. 926. 

Admission by the executant of execution is 

not sufficient to validate a mortgage-deed which 
has not been duly attested as required. A. I. R. 1924 
Rang. 139, Expl. ; A. I. R. 1925 P. C. 203. Bel on. 
(Carr and Mya Bu, JJ.). MG PG Gyi t*. JfG MlN 
DIN. 104 I.C. 386=5 Rang. 561=6 Bur. L.J. 88= 

A.I.R. 1927 Rang. 233. 

— B. 70— Pardanashitt lady. 

T. P. Act, S. 59. • 

Where the persons who signed a mortgage deed 
executed by a pardanaskin lady, as witnesses were 
not present at the execution of the deed, but the 
pardanaskin lady admitted that she had executed 

the mortgage deed. , . . xu 

Held, that notwithstanding her admission, the 

mortgage deed was void even as against her. The 
words of S. 70 of the Evidence Act apply only to a 
document duly attested. 35 Mad. 607 (R C.) and 
45 Cal. 748 (P. C.), Foil. ; 37 All. 474 (P. C.). Dtst. 
(Lord Darling.) llT. HIBABibIv. RAMHABILal. 
' 89 I.C. 659=23 A.L.J. 815=2 O.W N. 641 = 

6 P. L. T. 575=27 Bom. L. R. 1144= 
42 C.L.J. 148=22 M.L.W. 373= 
1925 M. W. N. 728=52 I. A. 362= 
3 Pat. L.R. 296=5 Pat. 58=30 C.W.N. 36Pj- 
A.I.R. 1925 P.C. 203=49 H.L.J. 240 (P C.). 

— S. 70— Prlof to suit. . 

Tbe executant’s admission need not have 

been made during the civil proceedings, bub may 
be an admission made antecedent to the institution 
of legal proceedings. 4 Pat. L.J. 511, ^ll. 
worth, J.). AUNG RHI V. MA AUNG KRWA PBU. 
77 I.C. 362=1 Rang. 557=A. I. R. 1924 Rang. 139. 

„.?lliec^ion*70 relates to admission in the course 
of nroceedings in which the document is produced. 
wITZ boI. m. BANAWAEI P«ASAD SINGH 

MT. BIGNI KGHE. ^ ^ ^ 

signed the mortgage document but denied his 

having done so in the presence of 

EeU, that such admission does not amount to an 

admiesion of due execution within the meaning of 

®' Richardson. J.-Where »n “dmiBsion of ^ 
culion iB unqualiaod it may well be equivalent to 
an admission of due execution or a waiver of proof 


EVIDENCE ACT (1872), S. 72— Receipt. 

of due execution, but not where the admission is 
of the signature, coupled with the denial of his 
having dene so in the presence of attestors. 

Per Suhrawardy, J. — S. 70 provides an exception 
to the rule in S. 68, viz., where the executant admits 
that a document was executed by him, i.e,, executed 
according to law, no further proof of execution is 
necessary. It thus qualifies S. 68 of the Act but 
does not affect or control S. 59 of the T. P. Act. 
The word 'execution' in S. 70 is used in the sense 
of due execution or execution in a way in which a 
particular document is required to be executed. 
(Richardson and Suhrawardy, JJ.). Arjun 
CHANDRA BHADRA v. KAILAS CHANDRA DAS. 

70 I.C. 532=36 C.L.J. 373= 
27 C. W. N. 263=A.I.R. 1923 Cal. 149. 
— S. 71— Evidence of scribe. 

Where it was found by the Courts below that 

the attesting witnesses had been won over and gave 
evidence hostile to the plaintiff and the plaintiff 
examined the writer of the deed to prove execution 
under S. 71 and his evidence was accepted, 

Held, that the contention that it is necessary 
that this witness should have been able to swear 
that both the attesting witnesses were present when 
the executant signed the deed and that they 
witnessed it is untenable ; 17 A. L. J, 141 and 
A.I.R. 1922 Pat. 415, Foil. 

The law provides that the attesting witnesses, if 
available, must be called and that in their absence 
no other evidence to prove execution shall he 
accepted : If they are dead or have been won over 
by the other side the person claiming under the 
document is allowed to prove itasbest he can. Itis 
sufficient if he can prove execution by any evidence 
that may be available. (Ryvesand Daniels, JJ.). 
PATESAWARI V. Bhanker DAYAL. 74 I.C. 969= 

A.I.R. 1924 All. 217. 

— 8. 71 — One witnen hostile. 

— —Jack, /.—Where out of two attesting wit- 
nesses one is produced but turns hostile, other evi- 
dence becomes admissible under S. 71, and the 
plaintiff is not bound to produce the other, though 
alive, whom there are grounds for him to believe 
to be hostile : A.I.R. 1929 Cal. 188, Bel. on. 

MitUr, J.—(ObiUr) It is not intended by 
enacting S. 71 to differ from the rule of English Law 
that the evidence of the other witnesses should not 
be introduced unless the absence of the other attest- 
ing witness is satisfactorily explained in the cJvse 
where one of the two attesting witnesses had been 
called and has denied execution : A.I.R. 1929 Cal. 
188. Not appr.; Coles v. Coles, (1866) 1 P. 70 ; Bilking- 
ton V. Gray, (1899) A.C. 401; A.I.R. 1927 Cal. 102, 
Bef. (Jack and Milter, JJ.). AYENALI SHIKDAB v. 
MD. ESMAIL. 49 C.L.J. 347 = A.I.R. 1929 Cal. 441. 
— S 71— Proof of execation. 

s. 71 does not require execution in the pre- 
sence of the attesting witnesses to be proved. 
17 All. 141, Foil. (Byves and Daniels, JJ.). LALTA 
PBASAD V. DABSHAN SiNGH. 74 I.C. 889= 

A.I.R. 1924 All. 149. 

—8. 71 — WitnesB not recollecting. 

Mortgage— One attesting witness dead— 

Others having no recollection— Document can be 
proved by other evidence. (Das and Adami, JJ.}. 

LAKSHMAN SAHU V. GOKHUL MAHARANA. 

70 I.C. 298=1 Pat. 1S4=A.I.R. 1922 Pat. 415. 
—8. 72— Receipt. 

-The executant of a receipt need not oe exa 

mined where the payer has sworn to 
(Mukerji. J.). ABDUL 

KRISHNA ROY. 82 I.C. 974=A.I.R. 1925 Cal. 452. 
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STIDENGE ACT (1872). B. 73— AppIicabUifcy. 

— S. 73— Applicability. 

• It is only where other evidence is not avail* 

able and the handwriting has not been proved by 
independent evidence to be the handwriting of a 
particular person, that it is necessary to have re* 
course to the provisions of S. 73 to see whether by 
•comparison it can be determined whether the 
-document was written by that person or not. (Cum- 
ingand Mukerji, JJ.). Khijiruddin v. EmPEROB. 

92 I.C. 442-53 Cal. 372=42 C.L J. 504= 
27 Gr.L.J. 266= A. 1. R. 1926 Cal. 139. 

—8. 73— Handwriting. 

It is not fair to compare the free handwrit- 
ing spread overa folio page of a will with plenty of 
space, and a post card in which a writer has to 
condense all he wishes to say in a small space. 
The writing must necessarily be far more cramped 
and naturally various letters in the post card writ- 
ing would differ from the writing which is not 
■cTua^ei. (MacUod and Coyaje^, JJ.). Ibabasap- 
PA Bin GASGAPPA Dalal V. BhAdbawa Kom 
DOD BASAPPA PBABHU ShETTI. 80 I.C 189= 

A.I.R. 1922 Bom. 296. 

Comparison. 

In applying the provision of S. 73 of the 
Evidence Act, it is important not> to lose sight of 
dts exact terms. It does not sanction the compari- 
son of any two documents but requires that the 
writing with which the comparison is to be made 
•or the standard writing as it may be called, shall 
be admitted or proved to have been written by the 
person to whom it is attributed and next the writing 
to be compared with the standard or in other 
-words, the disputed writing must purport to 
i^ve been written by the Urns person, that is to 
wy, the TOting itself must state or indicate that 
•H was written by that person. A comparison of 
.handwriting is at all times, as a mode of proof, 
•ha^doM and inconclusive, and especially when 
•it 18 made by one not conversant with the subject 
•and without suoh guidance as might be derived 
'iromtheargnmentsof counsel and the evidence 
«f exerts. A comparison of writings has conse- 
^^Uy been deemed a mode of ascertaining :the 
trutt which ought to be used with very ™at 
<a^on. Although from the dissimilarityofsig- 

draw the ioior- 
signature is not genuine 
b^u^ Ik vaues from an admittedly genuine 
mature, yet tewmblance of two signatares^afiords 
JS- ^ loundation that one of them is genuine 

» a 'iK j‘u 

•H8. 73— SignatitFe. 

- ;-Th 0 Court has power to compare the alleged 

admitted signatures wShout ex^tt 

®^»“dnation is dangeroS 
{lord AtJnn ), Zebsabbai o. Jbthabhai J?van 

111 10.169=28 M. L. W 7?7*= 

„ . . A.I.R. 1928 PX. 277 (P.C.). 

78— rXlumili impresBioii. 

oan direct an accused person to give 

Ufi (P. B.I. FoU. ; A. I. ». 1923 St. ^ 


EYIDEKCE ACT (1872), S. 74-<irop cutting re- 
port. 

£>ist, (iftillick and Wort, JJ.). ZAHUBI SAHTT 
V. Emperor. 106 I. C. 212=6 Pat. 623= 

8 P.L.T. 847=28 Cr. L. J. 1028= 
9 A. I.Cr. R. 173=A.1.R. 1928 Pat. 103. 

Thumb-impregsions on a deed compared 
with others not shown to be of executant— Evidence 
of expert is of no value. (XulwatU Sahay and 
Scroope, JJ.). GaFPAR BUKSH ZHAN v. EMPEBOS. 
101 I.C. 187=8 A. I.Cr. R. 4=8 P. L. T. 393= 
28 Cr. L.J. 411 = A. I. R. 1927 Pat. 408. 
— S. 73— Thumb impression of accused. 

^Section 73 specifically directs that any person 

present in Court may be directed to make a finger 
impression for the purpose of comparing it with 
any finger impression alleged to have been his. 
There is no exception made in favour of an 
accused person. Section 342, Criminal Procedure 
Code, does not prohibit the taking of the finger 
impression from an accused. (10 B. L. T. 32, 
Overruled). 

Per ioun^, Offg. C. J.— Such a direction is 
specifically allowed by the Evidence Act and 
Z 342, Cr. P. Code, does not operate to prevent 
it* 

Beald, J . — There is no possible connection 
between S. 73, Evidence Act and S. 342 of the 
Cr. P. Code. 

Pet May Oung, J . — There is nothing in common 
between the power to examine the accused under 
S. 342, Cr. P. Code, and the power to take 
his finger impression under S. 73, Evidence Act 
unless it can be held that by directing the accused 
to make his finger impression the Court is, in effect, 
compelling him to provide evidence against 
himself. (Young, Offg, C. J., Seald and May 
Oung,JJ.). EMPBBOB V. NGA TON HLAING. 

83 ‘LC. 668=1 Rang. 759=2 Bar. L.J. 270= 

26 Cp, L. J. 108=A.I.R. 1924 Rang. 115 (P. B.j. 
Cftmtnai Irtal — Thumb impression of accused 

taiicn in Court for comparison^-Gonuiclion based on 

such eemparison by expert— Is highly irregular. 

There is no law by which an accused person 
can be, either by words or by gestures or by ex- 
posing himself to certain physical treatment, made 
to implicate himself in the crime with which he is 
charged. When he is on trial such an idea is 
highly repugnant to all thoughts of the proper ad- 
ministration of justice in this or in any other 
British country. [Das and Bucknill, JJ.). Bazabi 
hajam u. Zing e&iperob. 66 1 c es8= 

1 Pat. 242= 3 P.L.T. 526=1922 P.H.CX. 46= 
23 Or. L.J. 638 = A.I.R. 1922 Pat 73 
-8. 7*-* Act ' or ‘ Record of an Act. ’ 

^A ^oular by which the Director , General of 

Post and Telegraphs notified that stamps of a 
certain kind would soon be issued to Post Offices 
for sale to the public was not an ‘Act* or ‘Record 
of an act’ of a public officer within the meaning of 
S. 74 of the Evidence Act and the same was inad- 
mssible in evidence. (Beilly^J.). Velayudham 
pmnAi o . Eupbbob. 41$ I q 809— 

r, . ^^29 1I.W.M. 193=30 Cr.L.*J, 483 

— B. 74— Admissibility. 

-—Document neither shown to be prepared by 
pabho servant nor shown as forming the act or 
le^rd of public officer is inadmissible. (Sm 
«r.). Goubi Shaneab 0. Emperob. * 

120 1.C, 547=1930 A.L.J. 244=1930 Cr. C. 42= 
31 Cr.L.J. 133= A.l.B. 1930 rjj. 20 ^ 
— 8. 74— Crop-catting report. 

—-Crop-cutting report, of CoUeoter prepared 
under 8. «!. Ben^ Tenancy Act. hdls nndw 
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EVIDENCE ACT (1872), S< 7A— Crop-cutting 
report. 

{Dau^son- Miller, C. J. and Foster, J.). KiSHIN 

DATAL GOPE l’. TSHWARNATH SiNGH. 

102 I.C. 391»8 P.L.T. 74=A.I.R. 1927 Pat. 167. 

Crop- cutting report of Deputy Collector 

under S. 40, Bengal Tenancy Act, is public docu- 
ment and admissible to prove quantity of crops cut. 

4 Cal. 79, Bel, on. J.). HaROOBIND 

Singh v. kishun Dayal Gope. 95 I.C. 966= 

7 P.L.T. 671=A.I.R. 1926 Pat. 436. 

— 8. 74— Dakhalnamah. 

A dakhalnamah is a public document and its 

copy is admissible 'without proof. 13 A. L. J. 935, 
Foil (Bmierji, J.). SiLA RAM v. EMPEROR. 

98 I.C. 471 = 7 L.R.A. Cr. 173=27 Cr. L.J. 1351 = 

A.I.R. 1927 All. 52. 

— S. 74— Departmental enquiry. 

Departmental enquiry by a Magistrate in his 

executive capacity is not judicial enquiry and 
statements recorded therein is not evidence taken 
on oath. Such statements, therefore, are not 
public documents. (Pearson and Patterson, JJ.). 
GOVERNMENT OF BENGAL V. SANTIRAM MONDAL. 

A.I.R. 1930 Cal. 370. 

— S. 74 — Depositionfl. 

Depositions of witnesses taken by an officer 

of the Court are public documents within the 
meaning of that term as used in S. 74. (Dfls and 
Foster, JJ.). Chandreshen Prasad nabayan 
Singh v. Bishesh-\var Pbatap narain Singh. 

101 I. C 289 = 5 Pat. 777 = 

8 P. L. T. 510 = A. I. R. 1927 Pat. 61. 

—8. 74— Letters of officers. ^ 

Letters from the Controller of the Military 

Accounts acknowledging attachment is a public 
document. (Srir<75/ara. J.). EDU t'. HIBA LAL. 
114 I.C. 502 = 5 O.W.N. 886= A.I.R. 1928 Ondh 488. 

Magistrate sending an official memo to a 

Civil Surgeon to examine an accused and report his 
age— Civil Surgeon’s report is not a record of “act 
in official capacity— It is not admissible m evidence 
without formal proof. 20 ^!ad. 189, Bel. on. 
{Gokarnn Nath Misra, J.). ABDDL HALIM EHAN o. 
SOADAT ALI Khan. 108 I. C. 817= 

1 L. C. 733= A. I. R. 1928 Oudh 155. 

—8. 74-Matation registers. * 

—^—Mutation — Quinquennial and settlement 

registers prepared under Regulation 48 of 1793, 
8. 16, are public documents— Entries therein are 
admissible but not conclusive. (Jwala Pasad 
and Boss. JJ.). Ramanandhan SAHAY V. JAl- 

— B. 74— Patwari's abstract. 

Abstract statement prepared by patwarx even 

though based on papers in his possession and bled 
in suit is only private document. (Suiottnan, J.;. 
SHEO DAS V, SHEO dayal SINGH.^ 

ran be'vhown that the law 

entries dealing with ownership of 
Included in pedigree tahles then such pedigree 
tobks are properlj part of the revenue records and 
^nstituto’^ an entry in a public doenment which 
is prima/edt evidence of the truth of its contents. 

KALIA 615 = A.I.B. 1928 tab. 214. 

_5l^Flaiut'?B*not a public document, 

4. C.). MANBODH u. HIBA^SAL _ ^^93 


EVIDENCE ACT (1872), 8- 78— Acta. 

— S. 74— Record of acts of officers. 

Under S. 74, Evidence Act, documents form- 
ing records of the acts of public officers are public- 
documents, but they do not furnish proof of all 
facts to which they refer. (Findlay, J. C. and Mac- 
nair, A. J.C.). MT. RUPA v. CHAUDHARI BHai- 
baon Prasad. 109 I.C. 353=- 

A.I.R. 1928 Nag. 93- 

— 8. 74— Reports. 

Execution of decree — Report of an officer of 

the Court, entrusted with the execution, is a public- 
document and can be proved by a certified copy— 
Evidence Act, S. 77. {Neave, A. J. C.). Balku 
f. EMPEROR. 81 I.C. 533=25 Cr. L. J. 917= 

A.I.R. 1925 Oudh 183. 

— S. 74 (i) (Mi)— Reports to Police. 

(Obiter) — The reports made to the police by 

a woman that she had been married to a certain- 
person are not public documents within tha 
meaning of S. 74 (i) (in) of the Evidence Act and 
secondary evidence of their contents cannot be given 
under S.'66 (e) of the Act. (Tapp, J.). MT. NAWAB 
BIBI V. ShER ZAMAN. 123 I.C. 283=- 

31 Panj. L.R. 214. 

— S. 74— Schoolmaster. 

— ; A school-master comes under the words “exe- 
cutive officers.” (Fawcett and Madgavkar, JJ.), 
Bhanu Das Narayanboa v. Krishnabai Chin- 
TAMAN. 99 I.C. 307 = 50 Bom. 716:= 

28 Bom. L.R. 1225 = A.I.R. 1927 Bom. 11* 

— S. 74— Settlement record. 

History of Multan District attached to Settle- 
ment Record, was held to be a Public document 
(Martineau and Moti Sagar, JJ.). MUHAMSIAD 
Khan v. Sultan azam. 75 I.C. 1040= 

A.I.R. 1924 Lab. 639. 

—9. 74— Village papers. 

Village papers are pritna/acic proof of what 

they record. (Wazir Basan, J.). RAM SABAD v, 
RAM Sabup. 103 I.C. 497= A.I.R. 1927 Oudh 441. 

—9. 76— Foreign copies. . ,r * v 

,-Copy of evidence given in a Court in Kutch, 

was not certified by the Political Agent in a manner 

which fully satisfied the requirements of Ss. 76 {ay 

and 86. - r 

Eeld, that S. 66 did not exclude other proof. 

27 Cal. 639, Foil. {Fawcett, J.). VALLABH DaS- 
MULJI V. Pbanshankab Nabbheshankar. 

113 I.C. 313=30 Bom. L.R. 1519*^ 

A.I.R. 1929 Bom. 24. 

—8. 76— Plaint. . . . . . -vt • 

Certified copy of a plaint is not admissible in 

nroof of age of the signatory as plaint is not a pub- 
lic document. {Das and Boss, JJ.). Ti^BESH- 

WAR Prasad Tewabi t>. Devendra Prasad 

TeWABI. 92 I.C. 184=3 Pat. L.R* 270= 

TEWABI. ^ p ^ ^ 267= A.I.R. 1926 Pat. 180. 

—S. 77— Reports. . - . 

—Execution of decree — Report of an officer ot 

the Court, entrusted with the execution, is ® 
lie document and can be proved by a certified- 
copy. {Neave, A.J.C.). BALED «. King Euperoe. 

81 I.C. 833=25 Cr.L.J. 917= 
A.I.R. 1925 Oudh 183. 

^ ^\cxt of an Act published in Gazette of India 
is authority and must bo followed even 
tention of Legislature is not 

tationof statutes. {Adamt and Bucki^. m- RAI 

BRINANDAN P^-AD . MAHABH^^ PEABAD. 

Conflict between version of Act 

Gazette and that published by Supenatendentn 
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JEYIDBNCE ACT (1872), 8. 78 - Diplomatio 

agent. 

'Ooyennmont Printing— Gazette version must be 
cpreferred. [Phillips, J.). SUBRAMANIA AlYAB v. 
:aHANSICaAM OHBTTIAB. 

92 I.C. 566=22 M.L.W. 538= 
A.I.R. 1926 Mad. 65 = 49 M.L.J. 363. 

— S. 78— Diplomatic agent.' 

■ The words " diplomatic agent ’’are very wide 
•and priwa /(Jcie cover the Resident o£ Hyderabad, 
who is the Political Agent of the Government of 
dndia. [Fawcett and Madgavkar, JJ.). BHANU* 
DAS NARAYANBOA V. Kbishnabai Chintaman. 
99 I.C. 307=50 Bom. 716=28 Bom. L.R. 1225 = 

A.I.R. 1927 Bom. 11. 


— S. 78— Foreign copies. 

- -Copies of entries in registers kept by the 
■offioers of a Native State are not admissible in evi- 
■4,enoe having regard to the provisions of S. 78 (6). 
‘{Kulwant Sahay, J.). SHAilSHER NarAINSingh v. 
Mohammad Sale. 90 I.C. 329= 

A.I.R. 1926 Pat. 29. 


— S. 78— Manlcipal prooeedings. 

' -Municipal proceedings may be proved by 
-copy certified by the keeper. [Mookerjee and Chota- 
<»er, //.). AKSHAY KUMAB ChaND v. COMMIS- 
SIONERS OP BOORA MONICIPALITY. 75 I.C. 506= 

37 C.L.J. 589= A.I.R. 1923 Cai. 675. 
— S. 78— Notlfloatione. 

■ — rhe produotion of the Gazette printed under 

•the authority of the Government will be sufficient 
f roof of the notification under S. 78. [Sulaiman 
■and Ashworth, JJ.). COLLECTOR, CAWNPORB v. 
Jugal kishorb. 107 I.C. 576= 

A.I.R. 1928 All. 355. 
-Where a notification fixing the election is 
published in the Gazette, it is proof of the order of 
^Jovernment fixing that election under S. 78. 
{Phillips, Ramesam and Wallace, JJ.). COMMIS- 
SIONER, Madras Corporation n. ekambaba 
Naiokeb. 106 I.C. 144=39 H L.T 367= 

26 M.L.W. S69=A.I.R. 1927 Had. 980= 

93 M.L.J. 603. 

— S. 78— Order of OoYernment. 

• Circular issued by the Director-General of 
Post and Telegraphs notifying that stamps if a 
-oextain kind would soon be issued to post offices for 
sale to the public is not an order of Government 
within the meaning of S. 76 and the same is in- 
■admissible in evidence, [^illy, J,). VELAYUDHAM 
PiLLAI t>. EMPEROR. 115 1.0.509 = 

1929 M.W.N 198=30 Cr. L.J.483. 
-HB. 79^^ertificat6 of registration. 

■ -Registering Officer’s evidence is not necessary 
db prove the certificate of registration, the genuine- 
ness of which is to be presumed under S. 79: 
:^I.O. 605,A^pr.; 31 1.O. 281; 88 A. 1 and 17 0. 903, 
jWm, [Martsneatt, J.), Muhammad Hassan v. 

SOHABA. 71 I.C. 805= A.I.R. 1924 Lah. 389. 
— S. 79— Sanotloa. 


Letter not si^ed by Chief Secretary but b 

•an officer for him, is not a certified copy and can 
not be basis of prosecution. [Walmsl^ and Suhra 
^rdy, JJ.). md. Oziullah v. Beni Madha: 
‘Ohowdhart. 71 I.C. 239=80 Gal. 138= 

36 O.L.J. 180=26 C.W.N. 878< 
- - ^21 Op. L.J. 111= A.I.R. 1922 Cal. 298 

•Hi. 80— ConfefiBlon. 

— Confession recorded according to law is pre 

'«xuned to be genuine. [Harrison and Jai Lai, JJA 
HARi Bam v. Emperor. 89 I.O; 897= 

26 0P.L.J. 1429= A.LR. 1926 Lah. 122 

^ i -Confession oontaining menioxandaoi unde 
w®6^X8)HPre8Uin^oinmde3f S.»80. Evidence Aat 


EYIDENCB ACT (1872), S. 81— Newspaper. 

arises that all formalities have been performed— 
Court must be satisfied that confession was volun- 
tarily made. (Broadway and Addison, JJ.). PRATAP 

Singh v. Emperor. 93 I.C. 978- 

27 Cr. L.J. 514=6 Lah. 4155= 
7 T. T. J. 132=A.I.R. 1925 Lah. 608. 


— S. 80— Deposition.’ 

• If the deposition has not been read over to 

the witness in the presence of the presiding Judge, 
it does not prove itself under S. 80, but it may ba 
proved in some other way. The Judge who record- 
ed it can prove it or the accused can admit it. (Pfi* 
deaux, A.J.C.). MiRABUX v. EMPEROR. 

68 I.C.36=18 N.L.R. 192=23 Cr.L-J. 500= 

A.I.R. 1923 Nag. S9« 

^Though there is no oral evidence to identi^ 

the deponent of a deposition made 60 years ago, it 
is not a sufficient reason to render S. 80 inapplic- 
able and though there is no signature of the presid- 
ing officer over it, the presumption that the copy ia 
a true copy may safely be drawn. [Daniels, A. J.G,)* 
SARABJIT V. Mata din. 60 I.C. 437=7 O.L.J. 542. 

— S. 80— Scope. 

- S ection 80 does not deal with admissibility 
of documents — Only formal proof is dispensed with. 
[Rankin, C.J., C. C. Qhose, Suhrawardy, Muksrji 
and Jack, JJ.). PADAM PRASHAD v. EMPEROR. 
119 1. C. 193=30 C.L.J. 106=33 C.W.N. 1121= 
30 Cr. L.J. 993=1929 Gr. C. 228= 
A.I.R. 1929 Gal. 617 (S.B.). 

Under S. 80 the presumption has to be made 

as to the genuineness of the statement recorded. 
No presumption, however, can be made regarding 
the identity of the deponent: but where the docu- 
ment containing the deposition of a particular 
person is a very old document, one can turn to the 
deposition itself to find out whether there is 
inherent evidence of- the identity of the deponent. 
7 0. L. J. 642, Bel. on. (ifisra, J.). BHAGWAT 
PRASAD V. Shbr Khan. 94 I.C. 985= 

A. I. R. 1926 Oudh 489. 

— S. 80-T-Statements of witnesses. 

Where, therefore there has been an attempt 

by the presiding officer to comply with provi- 
sions of S. 860, Ci. P. Code and to secure the accu- 
racy of the record of evidence, the provisions of 
S. ^ do not lead to complete exolusion of the 
document, and the Court is bound to admit under 
S. 9, but it is open to each side to adduce evidence 
as to its faithfulness or otherwise and as to the 
degree of presumption under S. 80 and the weight 
to be attached to it. 46 Cal. 895, Foil, [Madgavkar, 
A, J. c.). PiTOOMAL V. Emperor. 

86 I. C. 33=16 S. L. R. 255=26 Cr. L. J. 657= 

A.I.R. 1921 Sind 161. 

—8. 81 — Gazette. 

—Under the provisions of S. 81 the genuineness 
of the Gazette must be presumed, though it is not 
formally tendered at the trial. It is enough if the 

0o\ttt has the Gazette before it. [Ffordo and Sootl- 

Smith, JJ.). BAWA SARUP SINOH v, THE CROWN. 
88 I. C. 22=7 L. L. J. 284=26 Cr. L. J. 1078= 
28 P. L. R. 566=A. I. R. 1928 Lah. 299. 
■:--8. 81— Newspaper. 

^Newspaper actually produced— Pwsumptioa 

of genuineness arises. (Hiffon, /.). RAM Ohand&A 
V. Bmpbrob. 120 I. 0. 798= 1930 Cr. C. 331= 
81 Cr. L. J. 168= A. I. R. 1930 Lah. 371. 
-—Even if newspapers ate admissible inevi- 
denoe without formal proof, the paper itself ia not 
pMdf of its eoQtenta* It would merely « amount to 
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EVIDENCE ACT (1872), S« 82^~C6rtific&t6 ol 
Chamber of Commerce- 

an anonymous statement. (Fforde and Scott-Smith, 
JJ.). Bavta Sarup Singh v. The Crown. 

88 I. C. 22 = 7 L. L. J. 264 = 26 Cr. L. J. 1078= 

26 P. L. R. 566=A. I. R. 1925 Lah. 299. 
“S. 82 — Certificate of Chamber of Commerce. 
Certificate of Manchester Chamber of Com- 
merce as to coal strike in England to show conse- 
quent shortage of coal is not admissible. {Fawcett, 

J.). Girdhardas V. Kerwala and Co. 

93 I. C. 622 = 28 Bom. L. R. 232= 

A. I. R. 1926 Bom. 253. 

— S. 83— Chittas. 

Chittas made by a Government for private 

use in connection with resumption proceedings are 
not admissible either under S. 83 or S. 13. 9 Cal. 741, 
Rel. on. {Greaves and Mukerji, JJ.). UpendRA 
Nath r. radha Govinda. 

98 I.G. 85=A.I.R. 1927 Cal. 189. 

— 8. 83— Kistwari map. 

Court may not only presume the correctness 

of the physical features represented in the map but 
also the correctness of the statements as to the pos- 
session. {Das and Biicknill, JJ.). NAZIRUL Haq 
V. ABDUL WAHAB Khan. 64 I.C. 326= 

3 Pat. L.T. 140=1 Pat. 65=A.I.R. 1922 Pat. 58. 

— S. 83— Map. 

' Slap is admissible wiiJiout field book. 

A map is admissible in evidence without the field 
book. The failure to produce the field book affects 
the weight to be attached to the map and not its 
admissibility. {Das and Maejiherson, JJ.). SHASHI 
Bhdsan BANERJI V. Ramjas agarwala. 

83 I.C. 205 = 3 Pat.85=A.I.R. 1924 Pat. 402. 

— S. 83— Rcnnell’s map. 

Rennell’s map in Bengal can be presumed to 

be accurate. {Woodroffe and Cuming, JJ.). SECY. 
OF State v. Ananda Mohan. 66 I.C. 287= 

34 C.L.J. 205=A.I.R. 1921 Cal. 661. 

— S. 83— Settlement register. 

Where Settlement Register of 1876 was sign- 
ed by Acting Director of Revenue Settlement and 
was dated from the Revenue Settlement Office, 

Held, it cannot be too clearly premised, that any 
such record would not be held to be conclusive 
evidence of ownership ; but upon the other hand 
one cannot be blind to the importance of such a 
document which appears de facto, to have settled 
the bounds of the possession of certain plots for a 
period of thirty-five years (that is to say, from 1876 
to 1910). {Lord Shaw). Shbinivas.4 ChABIAR v. 
EVALAPRA MUDALIAR. 68 I.C. 1 = 45 Mad. 565 = 

16 M.L.W. 247 = 31 M.L.T. 1 = 

49 I. A. 237=24 Bom.L.R. 1214=21 A.L.J. 250= I 

27 C.W.N. 317=36 C.L.J. 524 = 
A.I.R. 1922 P.C. 325 = 43 M L.J. 536 (P.C.). 
— S. 83— Survey maps. 

' Revenue Survey map should be properly judi- 
cially received in evidence as correct when made. 
30 Cal. 291, P.C. A Cadastral Survey Map is a map 
of very great importance. The entry in the record 
of rights operates in the same way between landlord 
and tenant, as between landlords of the same or of 
the neighhouring estates, or between tenant and 
tenant. The entry must be presumed to be correct 
until it is shown by evidence to bo incorrect. {Das 
and liosK, JJ.). MAZRARUL EkbAL alias MUNA 

MIA f. Ra.ta Gopal lal rat Bahadur. 

84 I. C. 488=1924 P.H.C.C. 213= 
A. I. R. 1924 Pat. 719. 

— B. 85— Powers of attorney. 

■ ■ Statements in powers of attorney are required 
to be proved like any other statements. { Kumara' 


EVIDENCE ACT (1872), 8. 90-Ca8tody. 

swami Sastri, J.). Pratap BHATTADU v. COM- 
MISSIONER of INCOME-TAX, Madras. 84 I.C. I3i= 

20 M.L.W. 395=1924 M.W.N. 789=- 

A. I. R. 1924 Mad. 880. 
— S. 86— Certifying of doenment. 

Where copies of the statements of certain 

witnesses who were examined in a succession certi- 
ficate case in a Court of a Native State were 
sought to be put in evidence in a British India. 
Court under S. 33 of the Evidence Act, 

Held, that (1) the mere fact that the Resident of 
the State forwarded the copies in due course is not- 
equivalent to the certificate referred to in S. 86 (2).. 
When a certificate is required by law it cannot be 
dispensed with merely because it can be obtained 
at any time. (Scoff-SmtJ/i and Fforde, JJ.). 
MURLI Das V. ACHUT DAS. 92 I.C. 138= 

5 Lah. 105= A.I.R 1924 Lah. 493. 

—S. 86— Official translation. 

•The Court must accept the official trans- 


lation as correct. (Sir John Edge.) Sasiman CHOW- 
DHDRAIN V. Shib narain Chaudhury. 

66 I.C. 193=26 C. W. N. 425= 

3 P. L.T. 133=15 M. L.W. 434= 

24 Bom. L. R. 576= 
35 C. L. J. 427=20 A. L.J. 362= 
1922 M. W.N. 368=30 M. L.T. 242= 

1 Pat. 305 = 49 I.A. 25= 
A.I.R. 1922 P.C. 63=42 M. L.J. 492 (P.C.). 

— S. 88— Evidentiary value. 

On the only evidence of telegrams, it caunot- 

be presumed that they are issued from a partioular 
person but they can be considered with the other- 
evidence. {Fawcett and Madgavkar, JJ.). EM- 
PEROR V. ABDUL. 91 I.C. 690=49 Bom. 878 = 

27 Bom.L.R. 1373=27 Cr.L.J. 114. 

A.I.R. 1926 Bom. 71. 

—8. 90. 

Computation of Period. 

Custody. 

Discretion of Court. 

Evidentiary value. 

Extent of presumption. 

Interference in appeal. 

Presumption when arises. 

Secondary evidence. 

Unimpeachable document. 

—8. 90— Computation of period. 

30 years should bo counted from the date of 

its genuineness being subjected to proof. {Phillips,. 
J.). KONDA REDDI V. PICHIREDDI. 

82 I.C. 487= A.I.R. 1925 Mad. 184.. 
•Date of production is immaterial — Date of 


challenging genuineness is to bo looked to. 
{Martineau and Zafar Ali, JJ.). LADHA SINGH 
V. MT. HUKAM Devi. 75 I.C. 57=4 Lah. 233= 

6 L.L.J. 97= A.I.R. 1924 Lah. 145. 

—8. 90— Custody. 

Question of fact in each ease. 

The question whether the custody is proper or 
not cannot bo determined by any general principlea 
but is one, as the low declares it to be determined., 
on the facts “of the particular case.” {Bogs and 

Sen, JJ.). Bhagwati Saban v, Ram Sahai. 

126 I.C. 19. 

- - —Mere production of an ancient document by a 
party affords no proper custody and it is for the 
party producing it to explain how the document 
came to be in his custody. {Findlay, J. C. and 
Subhedar, A. J. C.). TBIMBAKDAS V. MT. JUTHA- 
BAI, 124 I.C. 609=A.I.R. 1930 Nag. 225.- 
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Partition papers. 

Collectorata is not normally a proper custodian 
for a ohitta relating apparently to a private parti- 
tion among certain persons of certain property. 
(Greaves and Cvtning, JJ.). PUENA CHANDRA 
SINGH V. RADHIKA MOHAN DEB. 90 I.C. 722= 

A.I.R. 1926 Cal. 370. 


— S. 90— Discretion of Court. 

— Documents more than 30 years old — Genuine- 

ness disputed — Court should consider external 
and internal evidence for basing presumption of 
proper signature and execution. 6 Cal. 209 ; 29 Cal. 
740 and 26 All. 581, Ref. [Madgavkar and Murphy, 
JJ,). MANSUKH PANACHAND SHAH V. TBIKAM- 
BHAI ICHHABHAI PATEL. 123 I. C. 492 = 

31 Bom.L.R. 1279=A.I.R. 1930 Bom. 39. 

Whether genuineness of a document over 30 

years old and produced from proper custody should 
he presumed under S. 90 or not is a matter 'which 
is within the discretion of the Court below. 

(5m’os<avo, J.). JAs Karan Singh v. Ram tahal. 

114 I.C.307 (Oudh). 

The wording of S. 90 shows that it is not 

compulsory upon any Court before whom a docu- 
ment purporting or proved to be SO years old is 
produced, to presume that the said document is 
genuine. That section only gives a discretion to the 
Court that if under the circumstances established 
in a case, it considers proper to raise such pre- 
sumption, it can do so. 26 All. 581 (P. C.), Foil, 
(iftsra, tT.). Husaini V. BASIT Alt. 

110 1.0.415=5 0. W. N. 424. 

The presumption referred to in S. 90 is one 

which the Court is not bound to make and notwith- 
standing that the elements mentioned in that 
section ate satisfied the Court may require the 
document to be proved in the ordinary manner. 
26 All. 681 (P.C.), Bel. on. 

Where the plaintiff do not rely upon such pre- 
sumption but adduce evidence in order to prove 
the genuineness of a document but such evidence 
is disbelieved by the Court, they cannot complain 
if such presumption was not made by the Court. 
(Mukorji and Milter, JJ,). SUflENDEA NATH o. 
SAMBHUNATH. 1041.0.219= 

88 Cal. 210= A.I.R. 1927 Cal. 870. 

Court is not bound to presume the correct- 

statement in a document thirty years 
^d. [Cuming and Gregory, JJ.). KHBTRA MOHAN 

Das i>. Bhabat Ohandba. 


98I.C. 1021 = A.I.R. 1927Cal.22 
Presumption must be cautiously applied — 
presumption may be relied on, wheth 
the doou^nt forms foundation of party’s title 
It 18 sought to be used as evidence. 11 Cal. 539 ai 
29 Cal. 740, Foil, [Greaves and Muk^ji, JJ 
GOBINDA CHANDBA V. PULLIL BEHAE. 

98 1.0^147=31 C.W.N. 215= A.I.R. 1927 Cal. 10 
— - — ^Direct evidence available—Presumpth 
toder S. 90 may be refused to be drawn. [Woi 
Saean, A.J.C,). Raghubab SINGH v. Sanw/ 

81 1-C. 125=8 O.L.J. 23 

. A.I.R. 1921 Oudh 5 
Any question regarding the presumption 

favour of the genuineness of a dooume 
Ruder S. 90 is a matter eminently within the dj 
^tion of the Trial Court. [lAndsay, J.C.). Hi 

Upadhya V. Bikbamajit Singh. 

-?r61 I.C. 969=8 O.Ii.J. 131= A.I.R. 1921 Oudh 8 
^B. flO -dBYldentlary Yalue. i ' ^ 

7 * 7 — -^ere production of an ancient, document u 

^ oonoboratiTe evideneeofai 


EYIDENCE ACT (1872), S. 90 — Extent of pre- 
sumption. 

deed must be corroborated by evidences of ancient 
or modem corresponding enjoyment or by other 
equivalent or explanatory proof j it is then presumed 
to have constituted part of the actual transfer of 
property mentioned, because this is the usual 
course of such transactions, i.e., though abs^^nce of 
proof of possession does not affect its admissibility, 
it undoubtedly affects the weight to be attached to 
the document. Doe on the demise of Earl of 
Egremont v. Puhnan, (1842) 3 Q. B. 622 and 27 Cal. 
948, Ref.-, 20 C.L.J. 407. Dist. [Asutosh Mookerji and 
Rankin, JJ.). SWARNAMOYI r. SOURINDBA NATH 

Mitra. 89 I.C. 747=42 C.L.J. 14= 

A.I.R. 1925 Cal. 1189. 

If one is dealing with a document some 

thirty-five years old the mere fact that the proof of 
consideration is liot at all satisfactory, is by itself 
a slender ground for holding that the document 
known to have come into existence was entirely 
unreal. (JJan/ctn and B.B. Ohose, JJ.). SailajA 
NATH Rat Choudhury v. Raja Reshee Case 
Law. 81 I.C. 493 = 51 Cal. 135=39G.L.J. 380 = 

A.I.R. 1924 Gal. 693. 
— S. 90— Extent of presumption. 

— The presumption arising under S. 90 applies 

even to the fact that the testator was in a sound 
disposing state of mind, for the phrase “duly exe- 
cuted” if effect is to be given to the word “duly” 
means execution by a person legally competent to 
execute the document. 8 Cal. 557 and A.I.R. 1924 
Cal. 82, Not appl. ; A.I.R. 1925 All. 1, Bel, on ; A.S. 
Nos. 82 and 295 of 1924, Foil, [Curgenven, J.). 
Kotatya v. Karancheti Vardhamma. 

A.I.R. 1930 Mad. 744. 

' There is no presumption under S. 90 with 
regard to unsigned accounts not purporting to be in 
the handwriting of any particular person; 83 M.L. J. 
84, Foil. [Findlay, J.C. and Subhedar, A.J.O.). 
Tbimbakdas V. Mt. Mathadas. 124 I.C. 609= 

A.I.R. 1930 Nag. 225. 

If a document purporting to be 80 years old 

is not duly tendered, proved or exhibited, S. 90 
cannot core the defect. That section only gives 
discretion to Courts to dispense with proof as to 
the execution of a document. It raises no presump- 
tion whatever as regards the aceuiaoy of the docu- 
ment and cannot be used so as to dispense with 
formal proof of the contents of the document. 
(Bhids, J.). ABDUL GHANI v. FAQIB MOHOMBD. 

Ill I.C. 361= A.I.R. 1929 Lah. 76. 

Even where an ancient document does not 

purport to have been signed by the executant, it is 
open to the Court to presume that the party who 
signed for the executant signed it with an authority 
from him. A.I.R. 1925 All. 1 (F. B.), FoU. (Afu- 
kerji, J.). Ganqa Bam t>. Chunni Lal. 

69 I.C. 759= A.I.R. 1927 All. 765. 

The presumption of genuineness of a doou- 

ment 80 years old can only dispense with the neces- 
sity of its proof, but the question of sufdoieny. of 
evidence is not affected thereby. [Sulaiman, j.), 
Baldeouisib V. Bhabas Kcnbi. 95 LG. 261« 

A.I.R. 1926 All. 637. 

■ ' Presumption of genuineness includes pre- 
sumption of executant’s authority. A.I.R. 1925 
All. 1 (F. B.), FoU. [Mears, C.J. and Kingt J.). 

balkaban Singh «. mt. dulabi bai. 

97 I.C. 292=49 All. 55= 
24 A.L.J. 920= A.I.R. 1027 All. 231. 

Statement— 'Identity of d^enent, 

' Under S. 80 the presumption has to, be made as 
to the genuineness of the stAteoaent recorded. 
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EVIDENCE ACT (1872), S. 90— Extent of pre- 
snmption. 


EVIDENCE iCT (1872), S. 90— Presumption— 
When arises. 


Ko presumption, however, can he made regarding 
the identity of the deponent: but where the docu- 
ment containing the deposition of a particular per- 
son is a very old document, one can turn to the 
deposition itself to find out whether there is in- 
herent evidence of the identity of the deponent. 

7 O.L.J. 542, Rel. on. (Qokaran Nath Slisra, J.). 
Bhagwat Pbasad V. Shes Khan. 94 i.C. 985= 

A.I.R. 1926 Oudh 489. 

The presumption permitted by S. 90 in the 

case of a document purporting to be 30 years old, in- 
cludes the presumption that when the signature of 
the executant purports to have been made, by the 
pen of the scribe, the latter was duly authorized to 
sign for him. 13 A.L.J. 921 and 15 A.L.J. 121, Over- 
ruled. {Walsh, Ag. C.J., Sulaiman, Mukerjee, 
Dalai and Neave, JJ.). HAJI SHEIKH BodHA v. 
Babu SuKHBAM. 83 I.C. 5=47 All. 31= 

22 A.L.J. 857=5 L.R.A. Civ. 775 = 
A.I.R. 1925 All. 1 (F.B.). 

Grant — Executant's authority — Surrounding 
circumstances. 

The application of S. 90 does not justify the in- 
ference that the documents, which are established 
to be genuine, were in fact executed by persons of 
the requisite authority, but when a grant has been 
in operation for a long series of years, it may be im- 
possible to adduce direct evidence of authority. In 
such a contingency the Court may draw an in- 
ference from all the surrounding circumstances. 

Where the grantee and his successors in Inte- 
rest from generation to generation bad been in pos- 
session for more than 70 years and the grantor had 
taken no steps to eject the grantees. 

Held, that the burden shifts upon the Zamindar 
plaintifi to prove how he came to acquiesce in the 
long possession of the grantee and his successors, 
and if no evidence, is forthcoming from bis side 
the grants must be presumed to have been made by 
persons who possessed the requisite authority. 
{Mooherjee and Rankin, JJ.). TARAKE9WAR Pal 
Chaudhdry V. SiRiSH Chandra Ghosh Man- 
DAL. 80 I.C. 628=27 C.W.N. 964= 

A.I.R. 1924 Cal. 236. 
'The presumption under S. 90 of the Evi- 
dence Act, only exonerates the plaintifi from call- 
ing executant for the purpose of proving that ho 
signed the document for the principal. He must 
prove that executant had authority from the princi- 
pal to sign his name. {Walmsley and B.B. Ghosh, 
JJ.). Ramani Kant Ray v. Bhimnandan Singh. 
85 I.C. 221=50 Cal. 526=A.I.R. 1924 Cal. 82. 

-Although in the case of sale-deeds more than 

50 years old, the presumption of law is that they 
wore executed by the persons who purported to 
execute them, there is no presumption that the 
•scribe who signed these documents for the execu- 
tants had authority from the executants to do so. 
16 A.L.J. 121 and 60 I.C. 96, Foil. {Gokul Prasad, 
J.). HAJI Shaikh Boodha v. Sukhrau Singh. 

73 I.C. 98i = A.I.R. 1923 All. 420. 
——If a Court is prepared to presume the genuine- 
ness of a document under S. 90 the question 
whether the endorsement of the stamp-vendor 
thereon sets out the true facts as to the nanm 
the purchaser of the stamp and the object for which 
he wanted the stamped Cadjan is not so ^ 

question governed by S. 90 as by S. 114 an illustw- 
tion to which provides that the regularity of om- 
cial acts might be presumed. The presumption 
under 8. 90 as to documents over thirty years old, 
' has to be made with some care. In the case of 


registered documents such a presmption is very 
readily raised; and in the case of other documents 
unless by reason of their appearance or by reason 
of internal evidence there are some cogent con- 
siderations which recommend them to the favour of 
the Court, the Court is not bound to raise such a pre- 
sumption usually. {Sadasiva Iyer and Spencer, JJ.). 

Vaidyanatha Swamy-Iyer f. madavanarayun. 

69 I.C. 289=14 M.L.W. 416=1921 M.W.N. 750= 
A.I.R. 1921 Mad. 452 = 41 M.L.J. 310. 

When another person signs for an illiterate 

executant, there is no necessary presumption in 
law that the person who signed had an authority 
to sign. [Wazir Hasan, A.J.C.). Raghubar Sinqh 
V. Sanwal Singh. 61 I.C. 125=8 O.L.J. 23= 

A.I.R. 1921 Oudh 55. 


— S- 90— Interference in appeal. 

It is at the discretion of the trying Judge 

either to raise or not to raise the presumption aris- 
ing under S. 90. And the Court of Appeal cannot 
overrule his exercise of discretion in that matter 
without sending the case back for retrial. (Ross 
and Wort, JJ.). RAJENDRA PRASAD v. GOPAL 
Prasad. 108 I.C. 54j= 7 Pat. 245= 

9 P.L.T. 123=A.I.R. 1929 Pat. 51. 


In a suit for redemption of the Othis the 

question was whether the documents evidencing 
them were genuine. The trial Court presumed that 
they were genuine, but the first appellate Court 
refused to draw the presumption and considered 
that the evidence was not sufficient to establish the 
genuineness of the dooumouts, 

Held, that it was open to the lower Appellate 
Court to refuse to draw the presumption under 
S. 90 and to form an independent opinion upon the 
evidence as to the genuineness of the documents, as 
the trial Court did not record and communicate 
to the party affected before the opportunity for 
receiving evidence had passed, that it was prepared 
to make the presumption under the section and 
that the party was shut out from adducing further 
evidence. 87 Mad. 465, Foil. {Curgenven and 
Ananthakrishna Aiyar, JJ.). MUTHIYAN CHETTY 
v. VayYDAYAN. 108 I.C. 412 (Had.). 

The exercise of the discretion under S. 90 
may be challenged in second appeal where it is 
shown that the exercise was made arbitrarily and 
not on judicial grounds. {Hasan, J.). MAHADIN 

Singh v. Bikbama Singh. 93 I.C. 13= 

13 O.L.J. 456= A.I.R. 1926 Oudh 362. 

Where the lower Court for reasons not pri^ 

facie unsound had refused to raise the presumption 
of genuineness under S. 90. 

Held, that the High Court should not interfere m 
second appeal. {Sadasiva Aiyar and Spencer, JJ.)* 
Vaidyanathaswamy Iyer v. natesa malava- 
BAYAN. 69 I.C. 289=14 M.L.W. 416= 

1921 M.W.N. 750=A.I.R. 1921 Mad. 452= 

41 M.L.J. 310. 


—8. 90— Presumption— When arises. . . 

Pedigree satisfying conditions of os. lo; 

and 90. . 1 .J 

Where relationship as described in a genealogi- 
cal tree is corroborated in material parts by evi- 
dence on record and it prima /"*« f 
the conditions prescribed by S. 32 (6) and 8. W, 
presumption ought to be m^e favour o 

genuineness. 37 All. 600; x Tp\ 

A.I.R. 1926 Nag. 271, Bel, on. 

JAGADEO .. VITHOBA. ^ Nag 30. 
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evidence act (1872). S. 90— PreBamption— 
When apises. 


-——Where all the executants are dead, the scribe 
is dead, the persons who purport to have been the 
attesting witnesses are dead, the Registrar before 
^hom the deed was repstered is also dead, there is 
a strong case for applying the presumption under 
S. 90. [Stuart, C.J. and Raza, J.). LAE. BAHADUR 
Sings v. Rameshwar Prasad. 105 I.C. 581== 

4 O.W.N. 965=A.I.R. 1927 Oudh 510. 

When a document is suspicious, on the face 

of it, and when the very place of importance has 
been erased and re-written, presumption under 
S. 90 does not arise. [Sulaiman, J.). BALDED 
IIISIB V. BHABOS KUNBI. 95 1.0.261 = 

A.I.R. 1926 All. 537. 

Where a will was more than thirty years old, 

and all the attesting witnesses except one were 
dead and the surviving attesting witness spoke 
against the due attestation of the will. 

Held, in the circumstances of the case, that pre- 
sumption as to its genuineness and proper attests* 
Aion might be drawn under S. 90. [Dalai, J. C. and 
tTosir Sasan, A. J. C.). Thakur ShiaM SUNDER 
fliNQH V. Thakur Jagannath Singh. 

85 I.C. SS8=28 O.C. 91 = A.I.R. 1925 Oudh 465. 

The document was more than 30 years old 

^nd was produced from proper custody aud all the 
witnesses were dead. 

Held, that the presumption must be made under 
B. 90 of the Evidence Act that the attestation was 
^uly made. [Dalai, J. C. and Heawi, A. J. C.). 
Mohammad Hasan v. Ali Haider. 

85 I. 0. 509=12 0. L. J. 1=28 0. C. 8= 

A. I. R. 1925 Oudh 337. 

"Aneient document ‘produced from Collector's 

^itody was "held presumably genuine in the circum- 
etancesofthe case. 

Though the mere fact of a certain document 
having been produced from a Court where it had 
b^n filed does not necessarily bring that document 
wthin the requirements of S. 90, yet, the question 

depends upon the circumstances of each particular 
case. 


• document was 64 years old and was submi 
aed to the Magistrate and Collector with the expre 
purpose that he might take the necessary steps 
fjder to bring the estate under the management 
the Court of Wards. The Collector recorded i 
order which did not throw any doubt upont! 
ge^neness of the document. 

Held, ^t the Court was entitled to accept tl 
ocument, ae presumably genuine under the pi 

Sen, JJ.). BAJEND3 
PRASAD o. QOPAL PRASAD. 94 I. G. 814 

4 Pat. 67= A. I. R. 1925 Pat. 44 

Aforfyojs-cfoed mere than fifty years old pi 

du^ from propw custody presumed to be genuine. 

» redemption _ suit plaintifi’s ancestor w 
shown to have been m possession in 1840 and t 
mortgage^deed was executed in 1872 and was reg 
J? ™ produced by a person who w 
^ttodly one o the alleged mortgagees. T] 
mark of the executant was made by the villa 

^ « 1 ? Sub-Begiatn 

A execution 

4he deed was discredited. 

> Held, that still the deed should be deemed to 

the preai^ption mentioned 

be used in its favor 

RAMAOHABI 0. SAOHO SARAN. 

W|.0,«9=A,.I.R.192«AU.88 
.p^ument duly registered by executants - 
'Hux$y;yeasaold is admissible whAm ■* 


EVIDENCE ACT (1872), S. 90 — Secondary evi- 
dence. 

no reason to doubt its genuineness. 31 All. 482, 
FoU. [Kanhaiya Lai, /.). Gata SinOH v. SUBAJ- 
BALi Singh. 75 I. C. 931 = A. I. R. 1924 All. 832. 

Execution of a deed by another for an illiterate 

person held proved from Registration endorsement. ^ 
One Q, executed a sale-deed but he being illi- 
terate it was signed by one D, for G. The deed was 
registered aud its execution was admitted by G, 
before the Regiatratioa Officer. It was more than 
thirty years old and was produced from proper 
custody, 

Held, that the Court was justified in drawing 
a presumption from the registration endorsement 
that G, had authorised D to sign on bis behalf. 
[Dalai, J. C.). BHIM SHANKAR DATT V. MANI 
RAM. 80 I. C. 457=10 0. L. J. 643= 

A. I. R. 1924 Oudh 265. 

—Where a document is undated, no presump- 
tion can be drawn under S. 90, as it cannot be said 
that it is thirty years old. It must then be proved 
in the ordinary way. [Phillips and Devadoss, JJ,), 
VBERABHADRAYrAtJ. RAMACHANDRA. 

73 I.C. 66=18 M.L.W. 404=1921 M.W.N. 434= 

A.I.R. 1923 Mad. 674. 

— ’ — -Execution of Will suspicious — Delay in pro- 
bate — presumption not made. 

A Will purported to be executed in 1887 was 
brought to light for the first time in 1907 when it 
was produced in a Court of Law. In 1910 an appli- 
cation for probate in respect of it was made by a 
brother of the present applicant but the application 
was ultimately withdrawn. At that time only one 
of the attesting witnesses was said to have been 
alive. Yet no further attempt was made to bring 
the Will into Court till some ten years later when 
even that witness was dead. There was no reason- 
able explanation about the delay after 1910 in mak- 
ing the application for probate. There was no evi- 
dence as to the custody of the Will before 1907, 
Held, that the applicant cannot get the benefit of 
S. 90. [Prideauxand Koival, A.J.Cs.). OHAMANLAti 
t>. Puna. 75 I.C. 66I)=A.I.R. 1923 Nag. 169. 

Ancient document never questioned till suit— 

Consideration may be presumed. 

The passing of oonslderatiou for a document 
which is more than 80 years old and whioh was 
never queetioned till suit should be taken as prov- 
ed even if the direct evidence is not as strong ae 
might be naturally expected in respect of reoent 
transactions, (^aiosiva Aiyar and Spencer, JJ,), 
Sanyasiahv. M.P. atohanna naidu. 

70 I.C. 789=18 H.L.V. 389=^ 
A.I.R. 1921 Had. 624=42 M.L.J. 339. 

‘Ancient documents— Proper casfodj/— Admis- 

xicn without proof. 

Where the documents are ancient documents, 60 
years old, and have been produced from pxopex 
oustody, that is, from the custody of the lessees 
who ate in possession of the mouza under those 
documents, the presumption under S. 90 afforded 
to 80 years old documents will apply to them and 
they can be admitted without proof. [Jwala Prasad 
and Adami, JJ.). RAMLAL KAVIBAJ v. SATYA- 
NIBANJAN OHAKRAYABTY. 1921 P.H.O.Q. 49^= 

A.I.R. 1921 Pat. 379. 

— 8.90 — Secondary evidenoe. 

-Where a party relies upon the oeitified copy ol 

adooument, before any presumption as to genuine- 
ness of the original oan be m^e und^r S. 90, it 
is inoumbent on the party to /lay th!e founda* 
tion by losing seoondai j ^endehpa f^dex 
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EVIDENCE ACT (1872), S. 90— 'Secondary gyi* 

dence. 

22 All. 294 ; 41 All. 592 ; 6 Cal. 720 and 14 Cal. 486 
(P.C.), Foil. [Sulaiman and Kendall, JJ.). GATA- 
PBASAD V. JASWANT Rai. A.I.R. 1930 All. 550. 

Court may presume genuineness of signature 

authenticating a copy. (Lord Atkin). V. SEE* 
THAYA V. P. SUBRAMANTA. 117 I.C. 507 = 

33 C.W.N. 578 = 52 Mad. 453= 
29 M.L.W. 804=31 Bom. L.R.756= 
49 C.L.J. 566 = 56 I. A. 146=1929 M.W.N. 553= 
A.I.R. 1929 P.C. 115=56 M.L.J. 730 (P.C.). 

Genuineness of even unregistered document can 
he presumed from its copy after careful consideration 
of circumstances. 

The Court can presume the genuineness even of 
an unregistered document thirty years old from a 
copy of such document, if the original is proved to 
have been duly executed, and further it is also 
proved that the original is since lost. But such a 
presumption can only be made after a careful con* 
sideration of all the circumstances of the case. 

A document which purported to be the Will was 
produced in Court in 1897, was referred to in the 
registered deed of gift in 1902, was made the basis 
of the public adoption in 1903 and was referred to 
in the deed of adoption. It was admitted to be 
genuine in litigation in 1901 and in other litiga- 
tions from 1903 to 1909, and mutation of names was 
made in the revenue Court on the basis of the adop* 
tion in 1910. Yet since 1879 when testator died 
until 1923 when this suit was filed, no suggestion 
was made by any one that a will had been forged or 
that the will produced in 1897 was a forged docu* 
ment. It was only when 44 speculators combined 
to take 192 shares of half the estate that the suit 
was launched, 

Seld, that after a careful consideration of the 
whole of the evidence it ought to be accepted as 
proved that a will was executed and that the 
genuineness of that will would be presumed from 
the copy of it : 16 Cal. 753 (P. C.), FoU.‘, 22 All. 294 
and 5 Cal. 880, Ref. {Sulaiman and Kendall, JJ.). 
Bblj Raj Saran Singh v. Basant Singh. 

118 I.C. 154=A.I.R. 1929 All. 561. 

Section 90 is not confined only to cases where 

original is produced. 

The words “ where any document.. .is produced,” 
as they stand, do not confine the application of 
S. 90 to cases in which the original document is 
actually produced before the Court. There is noth- 
ing in S. 90 to prevent the Court making a presump- 
tion of the genuineness of the original when a 
certified copy of a plaint is produced to show 
acknowledgment for the purposes of limitation : 
A.I.R, 1923 Mad. 1 (F.B.), Rel. on. (Srivastava, J .). 
Bbij Kishore V. Beni pebshad. 121 I.C. 273= 

6 0.W.N. 880=A.I.R. 1929 Oudh 483. 

Where documents are filed, as being copies 

of documents more- than thirty years old which 
came from proper custody, the presumption, aris- 
ing under S. 90, as to their genuineness might bo 
made by the Court. 2 L. W. 509, Foil. {Spencer 
and Devadoss, JJ.). SESHADRI REDDI v. SUBRA- 
MANIA AIYAB. 74 I.C. 35=16 M.L.W. 839- 

32 M.L.T. 89 = A.1.R. 1923 Mad. 163. 
- ■ The presumption under S. 90 applies to 
copies as well as to originals. If the copy is proved 
to be a true copy a presumption in favour of 
the genuineness of the original can be made. 
iSchwu.' . Oldfield andCoutts Trotter, JJ.). 
P. SUBBAt. YA V. T. SBETHAYYA. 70 I.C. 729= 
16 M.L.W. 4b^-31 M.L.T. 347=1922 M.W.N. 614= 
46 Mad. 92= A.I.R. 1923 Had. 1 (F. B.). 
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EVIDENCE ACT (1872), S. 91— AdmiBsibillty of 
external evidence. 

Original document could not be produced— 

Secondary evidence produced — Presumption 
applies. Ram Sunder Rai V. Mt. Kalikubr. 

44 All. 683=A.I.R. 1922 All. 321. 

Section 90 may apply even to a case where 

the original document is not produced. (Woodroffe 
and Walmsley, JJ.). KHAGESWAR S.\RMA v. 
SOMESWAR BHATTACHARYA. 63 I.C. 518= 

33 C.L.J. 382=A.I.R. 1921 Cal. 334. 
— S. 90 — Unimpeachable document. 

Ownership of property in ancient period — 

Evidence in unimpeachable old doenrytents is conclu- 
sive. 

When the question arises as regards the owner- 
ship of property in some ancient period the evidence 
afforded by some unimpeachable ancient documents 
should be accepted beyond question. {Venkata- 
subba Rao and Shrinivas Ayyangar, JJ.). SECY. OP 
State v. r.ua parthasabthy. 96 I.C. 1011 = 

49 Mad. 349=1926 M.W.N. 897 = 
A.I.R. 1926 Had. 706=50 M.L.J. 699. 

—8. 91. 

Admissibility of external evidence- 
Applicability. 

Exception. 

Hundl. 

Lease. 

Mortgage. 

Partition. 

Pronote. 

Sale. 

Statements of witness. 

Miscellaneous. 

— S. 91 — Admissibility of external evidence. 

Document embodying only some terms— Evi- 
dence of other terms admissible. 

Where there is a document which does not con- 
tain the entire agreement between the parties but 
embodies only some of the conditions, oral evi- 
dence to prove certain other terms which had been 
agreed upon and which are not inconsistent with 
the written instrument is clearly admissible. 
{Sen and Niamatullah, JJ.). CO-OPERATIVE COM- 
PANY, Ltd., Sahabanpub v. Bhagwan Das and 
C o. A.I.R. 1930 All. 615. 

Family settlement — Oral evidence admissible to 

prove it. 

There is no provision of law requiring that a 
partition of family settlement must be reduced to 
writing and the writing registered, though of 
course, when they are reduced to writing, the point 
of registration may arise. 

Where by family arr.angement it was settled that 
A, father of B, was to pay the family debts and B 
was to pay nothing, and Rs. 1,000 from the joint 
property were to be paid to B as his share and a 
house was to fall to the share of A, 

Held, that the alleged arrangement amounted to 
family settlement and not to a release of his share 
by B. It was not therefore necessary to got the settle- 
ment reduced into writing and get the writing 
registered. Oral evidence on the point of the alleged- 
settlement was therefore admissible. {Shingne, /.). 
RANQD NYAHALCHAND SHET VANI V. LAKSHMAN 
Martand Kulkarni. A.I.R. 1930 Bom. 438. 

Resumption of saranjam not required to be 

reduced to writing. 

There is no law which requires a resumption or 
saranfam to be reduced to writing. The actual 
order of resumption therefore need not be produced 
in evidence. Such resumption can be proved under 
S. 114, Evidence Act, and 8. 91 will not goverb. 
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evidence act (1872), S. 91 — AdmiBsibility of 

external eiridence. 

gaoh cases. [Fawcstt, Ag.C.J. and Sfurphy, J.), 
8AYOJI BAO GAIKWAB V. MADHO RAO RAGHU. I 
NATH RAO. 115 I.C. 369 = 53 Bom. 12= [ 

30 Bom. L.R. 1463 = A.1.R. 1929 Bom. 14. 

■ Agreement to lease — Inadmissibility owing to ^ 
non-registration — Prior oral agreement — ProoJ — Per- ' 
nissibilily. 

Where the tenant wrote to the landlord to gr.iut ! 
a lease in pursuance of an oral conversation and 
the landlord sent a reply which in law amounted 
to an agreement to lease hut which was rendered ^ 
inadmissible for want of registration and the 
tenant thereupon sought to fall hack on the prior 
oral agreement, 

Seld, that if there was a prior oral agreement, it 
was either the same as that in the letters or it was 
modified by the letters and that in neither case did 
S. 91 of the Evidence Act admit or.al evidence of 
the alleged oral agreement. [Hilton. J.). MT. Raj 
RANI tJ. HAKAM CHANO JAGDHAR MAL. 

31 Panj. L.R. 299 = 12 L. L. J. 77. 
-Grant reduced to form of docu ment — Secondary 
evidence inadmissible where document not shown to 
have been lost. 

Under S. 91 the only evidence as to a grant when 
it has been reduced to the form of a document is 
the document itself unless secondary evidence as 
to its contents is admissible. Only Cl. (c), S. 65, 
which makes secondary evidence of lost originals 
admissible can be applied to such a case; but 
where there is no evidence on record that the docu- 
ment has been lost Cl. (o) is inapplicable and a 
finding of Court based on existence of an ijazat- 
nama which is said to be lost is erroneous in law. 
{Pullan, J.). Mahomed Khan v. Sheo Bhikh. 

6 O.W.N. 889=10 L.R.A. Rev. 358= 

A.J.R. 1929 Oodh 447. 

Where a document, embodying a contract 

between parties, should have been, but was not 
repstered, the document itself is inadmissible in 
evidence and further no evidence can be given of its 
l^ms under S. 91. [Pratt, Offg. C.J. and Ormistone, 
J.). OFFICIAL ASSIGNEE, Rangoon y. L. ROOP- 

118 I.C. 903=6 Rang. 676= 
A.I.R. 1929 Rang. 60. 

Oral evidence is admissible to prove a condi- 
tion reduced to^ writing in a document, where the 
opposite party is in possession of the document and 
denies the existence of such a condition. (Zafar 

Indian Merchants, Ltd. v. anbup 
107 I.C. 492=A.I.R. 1928 Lah. 236. 

— of contract, originally made by parol, 
r^dficed to tontmg-^ral evidence is not admissible. 

The moment an oral oontraot is reduced to 
wntingitisnotopen toany of the parties there- 
after to seek to prove the terms of the oontraot 

R onginal oral agreement and 

Evidence Act, applies not only to cases 

whem the wntract IS brought about or ooneluded 
by ^0 wibing, but also where the oontraot having 

>8 Bubsequentlf 
r^oed to writing. When the parties reduce the 
terms of a contract to wnting, it dearly indicates 
the wntemplation of the parties that the temi 
would be reduced to a form where , there could be 
no question at all as to what the terms were anH 

thatindnabtedpolicyof the lawie that when^er 

PortieB have taken such precautson it is the dAnw 

®?Ji«8elfthat must beVoduoed ^d p^veras 
of the contiraot subjeot of oou^etora^? 

WBM to seoondary evidenoe. (Smstedsa' A^iyaZ 
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EVIDENCE ACT (1872), S. 91— AdmUsibility of' 
external evidence. 

gar and Ananthakrishna Ayyar, JJ.). KUPPU- 
SWAMI V. CHiNNASWAill. Ill I. C. 677« 

28 M.L.W. 234=A.I.R. 1928 Mad. 546. 

econdary evidence of a mere note that a. 


•S 


mortgage had taken place and oral evidence of »- 
transaction of mortgage, which is itself oral, is- 
admissible. [Pratt, J.). Ma Sawu. MAUNG Ba. 

106 I.C. 476=5 Rang. 650=^ 
A.I.R. 1928 Rang. 32.. 

4 

— ‘Contract — Construction — Mercantile eontracl— 
Evidence of usage in particular locality is admissible 
only if necessary to explain ambiguous terms — If such 
usage is repugnant to the terms of written contract if: 
is inadmissible. 

Where ambiguous terms or phrases are found in. a. 
mercantile contract evidence of usage is admissible 
to explain the meaning of the expressions in the 
particular trade or locality and where a contract is- 
sileut in respect of some incidental term or condi- 
tion which, according to the course of business 
established in a particular trade it is customary to- 
find included in such a contract, evidence of the 
custom is admissible to prove that such term or., 
condition formed part of the contract, unless the 
incorporation of the term or condition in the con- 
tract will have the efiect of introducing something 
repugnant to or inconsistent with the tenor of the 
written agreement. But where the parties to a. 
contract have expressed the agreement at whicli. 
they have arrived in a written document the terma 
of which are capable of a reasonable interpretation,, 
according to the natural meaning of the words that- 
are used, a trade usage which, if it regulated tha 
rights and obligation of the parties, would alter* 
fundamentally the nature and character of the con- 
tract as expressed in the written agreement, 
neither determine nor affect the rights and obliga- 
tions of the parties engaged in the transaction 
and, as it is inconsistent with the terms of the 
written agreement evidence of such an usage is 
inadmissible ; Humprey v. Dale, (1857) 7 E. and B. 
266 and Mollei v. Robinson, L.R, 6 C.P. 646, Bel^ 
on. 

Where plaintiff contracted to supply certain, 
goods to the defendants and the indent provided : 
“I the undersigned, request you to purchase your- 
selves or through your agent on my account andj 
risk the whole or any part of the undermentioned 
goods on the terms and conditions stated below**. 

Held, under the indent the relationship of princi- 
pal and agent was created between the defendant, 
and the plaintiff ; and unless the defendant assent- 
ed to some other mode of performance, it was th& 
duty of the plaintiff under the indent to create 
privity of contract between the defendant and tho-. 
foreign supplier for the purchase of the indent, 

Held, further, that the usage that a merohant.' 
who under an indent agrees to purchase goods, 
from abroad for and on account of a dealer, “O.I.P,. 
no commission,” is entitled to purchase the goods, 
from the supplier as a principal on any terms that- 
he may arrange, and to resell the goods to th& 
dealer upon the terms of the indent, the diffeienoa 
between the price at which the merohant buys from, 
the supplier and the price at which he sells to thn 
dealer being his remuneration for obtaining tha- 
goods for the dealer, would be wholly inoonsistent 
with the terms of the indent and would be 
adznissible in evidenoewbether defendant was avratel 
or ignorant of it: Molletv. Ro6<»iso», iiBvn) T.n r 
. 5 O.P, 646 and. May & Hart Vi AngeiUt (1898) U T*. 
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EVIDENCE ACT (1872), S. 91— Admissibility of 

external evidence. 

li. R. 551, Rel. on. [Page, J.). HOLMES WILSON 
liTD. V. S. BATA Kristo De. 104 I.G. 268= 

54 Cal. 549=A.I.R. 1927 Gal. 668. 

There is nothing in the Transfer of Property 

Act to suggest that no transfer of an interest in im- 
movable property can be effected without a writing 
duly registered or that non-registration of every 
-document which effects a transfer of such interest 
renders it inadmissible in evidence. (Rupchand 
Milaram and Lobo, A.J.Cs.). BHAGWATI Bai v. 
BHAGWANDER. 102 I.C. 277 = 

A. I. R. 1927 Sind 206. 

Terms of contract reduced into form of an un' 

signed draft — Document or other evidence is admissi- 
ble to prove the terms proposed but not entered into. 

When terms of contract in respect of immov- 
able property are reduced into the form of an un- 
signed draft or memorandum of the terms which 
the parties had agreed should be embodied in a 
proper document, there would be nothing in S. 91 
of the Evidence Act or S. 49 of the Registration .\ct 
to exclude the document or other evidence of the 
terms of the contract ; the parties proposed to make 
but never did make. {Hallifax and Kotval, 
A.J.Cs.). Seth Goouldas Nathani v. Lal 
ARTATBAM. 95 I.C. 824= A. I. R. 1926 Nag. 466. 

Area of demised land — Antecedent documents 

may be consulted only for identifying land. 

Where the question is as to the extent or area of 
•the Mahal settled with the defendants it is not the 
•duty of the Court and it would be contrary to its 
•duty to admit any antecedent documents for the 
purpose of contradicting the terms of the settle- 
ment made. Any antecedent documents and maps 
■can be used solely for the purpose of identifying 
the thing demised. [Lord Sltaw). TiLAKDHARI 
BINGH V. KESHEO PRASAD SlNGH. 88 I.C. 103 = 
26 P.L.K. 257 = 2 O.W.N. 403=41 C.L.J. 338= 
3 Pat. L.R. Civ. 114=6 P.L.T. 349 = 
6 L.R P.C. 109 = 27 Bom. L.R. 819= 
1925 M.W.N. 403=A.I.R. 1923 P.C. 122= 

48 H. L. J. 611 (P.G.). 

Where the plaintiff alleged a mortgage and 

•the defendant alleged a sale but no registered docu- 
ment was produced. 

Held, oral evidence was admissible to prove the 
nature of the transaction. [Carl,J.). ilAUNG PO 
TCOK V. Mb Le War. 84 I.C. 468= 

3 Bup. L. J. 238= A. I. R. 1925 Rang. 102. 

' ■■Agreement not required by law to be in writ- 
ing or to be registered need not be proved by pro- 
duction of written document but one, the terms of 
v^hich are reduced into writing should be proved 
only by the written document and not by oral evi- 
dence. [Mukerjee, J.). BISHUNATH 0JH4 v. ShEO 
PBAGASH. 78 I.C. 1043= A. I. R. 1924 All. 842. 

■ ’Verbal negotiations leading up to an express 
•contract in writing cannot be set up as an indepen- 
•dent contract and are not even admissible in evi- 
■denoe. [Newbould and Rankin, JJ.). DULA MBAH v. 

Moulavi Abdul Rahauan. 81 I.C. 641 = 

28 C.W.N. 70 = A.I.R. 1924 Cal. 432. 

. ■ - -Parly in possession of document cannot let in 
■secondary evidence. 

Where documents of title wore in existence and 
•defendants, upon whom the onus lay had them in 
their possession and failed to produce them. 

Held, that secondary evidence of the terms and 
•contents of the documents cannot be adduced. 
iDaw 5 on-MUler,C.J. and ifullick, J.). BUOHAN 
Xeli V. madan Mohan lal. 68 I.C. 633= 

3 P.L.T. 483= A.I.R. 1923 Pat. Ill 


EVIDENCE ACT (1872), S. 91— Applicability. 

It is settled law that a relationship such as 

partnership, landlord and tenant and so forth may 
be proved apart from the documents which embody 
the terms of that relationship. [Duckworth and 
Pratt, JJ.). MG PO LDN«. MA E. MAB. 

74 I.C. 47=1 Bup.L.J.lll = 
A.I.R. 1923 Rang. 37. 

■ -External evidence is admissible to show that 
an unstamped acknowledgment was not signed, to 
supply evidence of the debt connec cd with it. 
21 Bom. 201 (P.B.) and 30 Cal. 687, Ref. [Oldfield, 
J.). Venkatachalapathi GHETTIAR V. L\K- 
shmanan Chettiar. 13 M.L.W. 140= 

A.I.R. 1921 Mad. 71. 
Document containing terms of loan inadmissi- 
ble — Lender can sue when loan is provable by otiier 
evidence. 

The question whether a loan was given and taken, 
can in certain oases, such as those of collateral 
security, be distinguished from the questiou of the 
terms of the loan and its repayment. Where it can 
he so distinguished, even if the document embody- 
ing the terms is inadmissible, the lender may fall 
back and sue upon the loan itself and prove it hy 
other evidence. An implied contract to repay money 
lent always arises from the fact that the money is 
lent. [Case-law discussel). (Kennedy, J.C. and 
ifadgavkar, A.J.C.). Naraindas y. Jassomal. 

65 I.C. 37=15S.L.R. 135* 
A.I.R. 1921 Sind 80. 

— S. 91— Applicability. 

The provisions of S. 91 are not applicable to 
permission granted by Municipality under S. 114 
for connecting the private drain with the Munici- 
pal drain. [Subhedar, A. J. C.). ABDULLA v. 
AMBADAS. 120 I.C. 221= A.I.R. 1930 Nag. 130. 

—^—Arbitration-^Agreement. 

The agreement to refer to arbitration is not 
a contract, grant or other disposition of property 
and so S. 91 does not apply to it. [Ashworth, J.). 

Badu Ram v. Lala Ram. 116 I.C. 853= 

A.I.R. 1929 All. 415. 


•Pyalpaing. 


The pya'jpaing is signed not for the purpose 
of recording a contract but for the purpose of 
reporting to the revenue authorities for revenue 
purposes what has been done. Such documents 
are referred to as evidence of what actually has 
taken place. But they do not purport to record In 
a formal manner the terms of the contract. It is 
not, therefore, a document within S. 91. [Rutledge, 
C. J. and Brown, J.). MAUNQ KiN Lay v. MauNG 
ruN THANG. 106 I.C. 503=5 Rang. 679= 

A.I.R. 1928 Rang. 53. 

—Section does not apply if a party does not 

attempt to prove the terms of the document (per 

f^enkatasubba Boo, J.). [Kumaraswami 5a5<r* and 

Venkatasubba Rao, JJ.). RamU ChETTY v. PAN- 

CHAUMAL. 92 I.C. 1028=1928 M.W.N. 45= 

K r D M&H. 402. 


'A receipt for money. 


A receipt acknowledging payment of money is 
t a contract or a grant, nor in the ordinary sense 
the terms is it a disposition of property within 
e moaning of S. 91 and so oral evidence is ^mis- 
jle where the receipt is found to be suspicious or 
unregistered. 23 M-td. 92, Poll. [Pullan, 
J. c.). Sardar Singh v. Iqbal Nabain. 

80 I.C. 37=27 O.c. 380= A.I.R* 1923 Ondh 237. 
•Deed not produeed^Proof of transactxon by 

. _ A .4 4 


er evidence is not barred. . 

Vhere it was contended that the plaintiff, not 
-ing produced Bainukasha deed, was not entitled. 
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STIDENCE ACT (1872), S. 91— Exception. 

to adduce evidence of the transaction and there- 
fore failed to establish his title. 

Held, all that S. 91 provides is that when 
the terms of a contract or of a grant or any other 
disposition of property have been reduced to the 
form of a document, no evidence shall be given in 
proof of the terms of such a contract, grant or dis- 
position of property except the document itself. 
This, however, refers only to the method of proof 
of the terms of contract grant or disposition of 
property ; it does not exclude other proof of the 
transaction itself and this being so the Courts are 
entitled to consider th»* other evidence adduced in 
proof of transaction. (Coufis and Boss, 

//.). aiUSAMMAT IIAKHDUMAN v. SAIYED ALTAP 
HUSSAIN. 80 I.C. 187-A.I.R. 1922 Pat. 222. 
—8. 91— Exception. 

■Dekkhan Agriculturists' Belief Act, S. lO-A 
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overrides Ss. 91, 92, Evidence Act. 

The object of S. 10-A of the Dekkhan Agricul- 
turists’ Relief Act, namely, the decision && to the 
ml nature of the transaction by admission of the 
oral evidence which otherwise would be excluded 
by the ordinary law, whether S. 92 or the like of 
the Evidence Act, is to override not merely Evi- 
dence Act, S. 92, but also where necessary S. 91. 
A.I.R. 1919 P.C. 44, Bef . ; 10 Bom. L.R. 555, Disf. 
{Madgavkar, J.). Basappa Gueubasappa i>. 
Tayawa Virupaxappa. 31 Bom. L.R. 1266= 

Si Bom. 30=A.1.R. 1930 Bom. 79. 

—8. 91— Hundi. 

— ^ Hundi embodying only part of contract inad- 
missible — Evidence of terms of whole contract not 
excluded. 

If a hundi is an embodiment of the whole of the 
contract between the parties and it is not admissi- 
ble in evidence and cannot be looked at for the 
purpose of finding out the terms of the contract, 
other evidence to prove the terms of such contract 
cannot be allowed. But where the hundi em- 
hodies only a part of the contract between the 
.parties, it cannot be said that the whole contract is 
reduced to the form of a hundi and S. 91 does not 
exclude evidence showing the terms of the whole 
wntract which cannot be determined from the 
hundi alone 7 Cal. 266,; 28 All. 298 ; 34 All. 158 ; 

A.I.R. 1921 Lah. 217 and 23 Cal. 861, Bef. (Sulai- 

Bhikbabi Das Ishwae Das. iib i n 
81 **1*^630=1929 A.L.J. 333= A.I.R. 1929 Ail. 284. 

does notneces- 
contract between parties. 

KUNDAN LALo. 

BAHU J3HIKHABI Das ISHAR DAS. 1161.0.293= 

81 All. 530=1929 A. L. J. 333= 

,, , A. I. R. 1929 All. 264. 

dene fut '' Sundi^Secendary .vi- 

‘*“>^8'“ advanoed a abort 
ma mauffleienUy atamped“‘™a°'aSvaS’ 

conaidaiation of tho hundi! 

Held, the plaintiffs have mo cause of action in. 
dependent of the hundi and ag the hundi insuffi 
oieutly stamped ia iuadmiaaibie iu%S 
o^W .cf taa Evidence. Act forbida 

the plaintiffs must fail. (Chevis and JTa^ 

1. B. 1922 Xii^. 307. 


EVIDENCE ACT (1872), S. 91— Mortgage. 

Hundi inadmissible-^Oral contract cannot ba- 

proved. 

Where the terms of any contract have beeU' 
reduced to writing and that writing is, for any 
reason, inadmissible, the promisee must lose hia 
money. Therefore, where advancing of a loan and 
the execution of the hundi are simulcaneous trans^ 
actions, and the contract for repayment is em- 
bodied in the bundle but the hundi is inadmissible 
in evidence due to insufficient stamp, the creditor 
cannot rely on the original consideration. 16 I.C. S9, 
Dissented from. Case-law Ref. {Le Bossignot 
and Wilberforce, JJ.). GURDAS M\r. SiNGH v. 
ISHER DAS. 60 I. C. 107=3 L. L. J. 157= 

A. I. R. 1921 Lah. 217.. 

— S. 91 — Lease. 

■ Deed invalid— Proof aliunde. 

Even if the registration of a lease deed be invalid*, 
the tenancy can be proved otherwise without prov- 
ing the written lease which may be inadmissible 
for want of registration. 41 Cal. 347, Foil. 

The tenancy can also be proved by the doctrine 
of part performance. (Das and Kulwant Sahay, JJ.),. 
DAMOUBAE PBiSAD v. M.ASOODAN SiNGH. 

105 I. C. 172=8 P. L. T. 829= 
A. I. R. 1928 Pat. 89. 
Where an amalnamah evidencing a settle- 
ment of land is inadmissible in evidence for want 
of registration no evidence is admissible on the 
question as to the persons for whom the settlement 
was made or as to the extent of their shares settled. 
{N. B. Chatterjee and Newbould, JJ ). HEMCHAN- 
DRA Roy u.Sashi Bbusan Sil. 63 I.C. 863 (Gal.)i. 

—8. 91— Mortgage. 

Interest in a mortgage-deed — Oral evidence. 

Where a mortgage deed contains a stipulation- 
for compound interest, all evidence of an alleged 
oral agreement to the effect that only simple 
interest was agreed upon will be wholly inadmissi* 
ble. Because if the mortgagor alleges that the 
parties never agreed to compound interest but only 
to simple interest, all evidence in support of the 
allegation will be excluded by S. 91, and if hia 
case is that he agreed in writing to pay compound 
interest, but tho parties entered into a simul- 
taneous oral agrepment that only simple interest- 
should be paid, then evidence of such oral agree- 
ment will be excluded by S. 92. (Banerji and 
Eing, JJ.}. BEHABI LAl v. ABDUIi AZIZ. 

119 I.C. 92=1929 A. L. J. 866. 

The mortgage sought to be redeemed was 
passed in 1866. Plaintiff gave sufficient details of 
the alleged mortgage. It was not proved that there 
was ever an unregistered instrument of mortgage. 
The mortgage was proved by circumstantial evi- 
dence, vw., recitals in deeds referring to the pro- 
perty as having been so mortgaged and extracts from 
acooimt books which mentioned the fact of the 
mortgage, as well as a transaction by which a half- 
share in the mortgage was transferred to the defen- 
dant’s father, 

Held, that because the terms of the contract had 
not been reduced to the form of a document and as 
at the time of the alleged mortgage an oral agree- 
ment with transfer of possession sufficed to oreat4 
a mortgage, S. 91 would not apply, 

HeW, further, that S. 49, Registration Aot 
would also not apply, because there was in factum 
document tendered in evidence which ought to have 
been, but was not in fact, registered. Jn 

O.J. and Murphy, J.). NARsft). 

118 I.C. 879=82 Bom. 878= 30 bSh im=: 

1928 Bom. 4841. 
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EVIDENCE ACT (1872), 8. 91— Mortgage. 

Mortgage requiring registration— Oral evidence 

inndmi.-isible. 

A mortgage was executed before applicabilitv 
of Transfer of Property Act for Ks. 80. Further 
advimce of Rs. 80 was taken on the same land after 
the application of the Act to Burma. The mort- 
g-age deed was not registered. The mortgagor brought 
a suit for redemption on payment of Rs. 160 and 
tried to prove the mortgage by oral evidence, 

Held, that the mortgagor could not get out of 
the registration by taking money in inslalments. 
Oral evidence was, therefore, inadmissible. 
{Das, J,). maung Min LwIN V. Mg. THA B.\W, 

117 l.C. 59=A.I.R. 1928 Rang. 242. 

Where an earlier mortgage is substituted by 

a subsequent mortgage but the subsequent mort- 
gage is invalid for want of legal attestation, the 
mortgagee can fall back on the earlier mortgage as 
there is no valid substitution of the old security by 
the new one, provided his rights under the earlier 
mortgage are not otherwise barred. 6N.L.R. 164 
-and 39 All. 178 (P.O.), Eel. on. {Einkhede, A.J.C.). 
VenKATRAO V. GANPAT. 98 l.C. 695= 

A.I.R. 1927 Nag. 83. 

All the terms of the contract are conveyed by 

the word “Mortgage”, so the fact of mortgage apart 
froni its terms cannot be proved but only the fact 
of transfer of possession where there is such trans- 
fer, can be proved. (Godfrey, J.). Maung TUNu. 
^AUNG £HAN. 84 l.C. 987 = 3 Bur.L.J. 231 = 

2 Rang. 441 = A.I.R. 1925 Rang. 61. 

■ ■ Authorised maps and entries made in autho* 
Tised revenue registers corroborative of oral testi- 
mony as to documentary transactions can only be 
Admitted where evidence other than the documents 
'themselves is admissible at all. So, a mortgage 
'which ought to have been by registered instrument 
■cannot be proved by authorised maps and entries 
□made in authorised revenue registers : A.I.R. 1923 
Bang. 196, Overruled. (Godfrey, J.). MAUNG TUN v. 
THauNG khan. 84 l.C. 987=3 Bur. L.J. 231 = 

2 Rang. 441 = A.I.R. 1925 Rang. 61. 

.~~Suit on mortgage— Original mortgage deed 
not produced— Defen^nt pleading payment and dis- 
■charge — Non-production of mortgage-deed is not fatal 
—A^uestion of payment must he gone into on merits. 

If the mortgage is totally denied, the plaintiff 
<5annot prove the factum of the mortgage without 
'producing the original mortgage deed, but if the 
■defendants do not deny the factum of the mortgage 
but what they allege is that the mortgage has been 
-discharged by payment, it is necessary for the 
Judge to find whether the mortgage had in fact 
been discharged or not. The non-production of the 
original mortgage might be an important factor in 
considering whether the mortgage had been dis- 
■ charged or not, but that is no ground in itself for 
dismissing the suit on the mortgage in such a case. 
(Banerji and Gokul Prasad, JJ.). HiKMATULLAH 
Khan v. Abdul azim khan. 61 l.C. 412= 

19 A. L.J. 185= A.I.R. 1921 All. 218. 

— S. 91— Partition. 

Fact of partition may be proved by oral evi- 
dence although deed embodying terms of partition 
cannot be proved for want of registration. 41 Bom. 
466 and A.I.R. 1926 Mad. 402. Foil. (Beasley, C. J. 
and Curgenven, J.). SUBBARAO v. Maha- 
I,A8HMAMMA. A.I.R. 1930 Mad, 883. 

- ■ —An unregistered partition deed is admissible 
to prove the factum of partition, but its terms cannot 
bo proved : A.I.R. 1924 Mad. 292; A.I.R. 1924 Pat. 
'641 ; 43 Mad. 244, Eel. on. 


EVIDENCE ACT (1872), S. 91— Partition. 

Where a deed of partition is unregistered, the 
combined operation of S. 49, Registration Act, and 
of S. 91, Evidence Act, would be to shut out all 
evidence to prove the terms of tbe deed; still sepa- 
rate status and separate possession are provable 
by other independent evidence : 41 Bom. 466* 
44 Bom. 881. Eel. on. 

Though a deed of partition is unregistered, the 
fact of partition and the fact of separate status and 
separate possession are provable, the reason being 
that those facts are not part of the “transaction” as 
contemplated by S. 49 of the Registration Act or of 
the “disposition” as contemplated in S. 91 of the 
Evidence Act. (Hallifax and Mitchell, A.J.Cs.). 

Jiji Bai V. ChowdharyRatan Singh. 

99 l.C. 448=A.I.R. 1927 Nag. 113. 

Registration Act. Ss. 17 and 49— Document 

evidencing partition — Oral evidence not allowed. 

Where a document is intended to be the evidence 
of a partition effected between the parties thereto 
it requires registration under S. 17 and if unregis- 
tered is inadmissible in evidence according to the 
provisions of S. 49. Oral evidence as to the terms of 
such a document is shut out by S. 91 of the Evi- 
dence Act. (Abdul Raoof, J.). CHANDU LAL v. 
Daulat Ram. 69 I C. 859= 

A.I.R. 1924 Lah. 286. 
Oral evidence should not be given to prove un- 
registered partition agreement. 

Where a partition is made by an unregistered 
document, oral evidence is inadmissible to prove 
it. But if the partition has been acted upon by the 
parties to the other’s knowledge, part performance 
may be proved. But this is limited to cases in 
which specific performance can be claimed. As the 
Court cannot entertain a suit for partial partition 
specific performance of an agreement to partially 
partition cannot be claimed. Hence part perfor- 
mance cannot be proved where there has been only 
an agreement of partial partition, but can be proved 
where the agreement has been one of entire parti- 
Uon. 12 C.L.J. 25, partly followed and partly distin- 
guished ; 21 Ch. D. 9 and 8 A. 0. 467, Foil. (Das 
and Maepherson, JJ.). Nand Lal MAHTON v. 
DHANUKDHARI MAHTON. 76 1.0.42= 

4 P.L.T. 637=2 Pat. L.R. 37 = 
A.I.R. 1924 Pat. 244. 
Where the defendants alleged that the plain- 
tiff had executed certain unregistered deeds by 
which the inheritance of a common ancestor was 
partitioned, and the plaintiff in his pleadings by 
necessary implication admitted the said allegation. 

Held, that oral partition being permissible S. 58 
of the Evidence Act made evidence on this point un- 
necessary and therefore the provisions of Ss. 91 and 
92 of tho Evidence Act would not prevent defen- 
dants from relying on the partition. (Heald and 
Lentaigne, JJ.). MAUNG Po KiN v. MAUNG Shwe 
Bya. 76 l.C. 855=1 Rang. 405 = 

A.I.R. 1924 Rang. 155. 

Partition deed inadmissible— Oral evidence 

is admissible to prove fact of partition but not con- 
tents. 41 Bom. 466, Foil. (Campbell, J.). NARSINQH 
DAS V. UTTAU OHAND. 76 l.C. 852= 

A.I.R. 1923 Lah. 392. 

Unregistered partition deed— Evidence as to 

fact of partition cannot be let in aliunde. (Duck- 
worth and Pratt, JJ ). MG. Po LUN V. MA E. 
Mae. 74 l.C. 47=1 Bur. L.J. Ill* 

A.I.R. 1923 Rang. 57. 

' '■ Where the deed of partition was unregistered. 

Held, it was competent for the plaintiff to say 
that there was in such and such a year a partitioa 
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EYIDEKCE ACT (1872), S. 91— Partition. 

between himself and his brothers but he could not 
go further and say what benefit he took under that 
partition or what share he had in a given property 
by reason of that partition. 

It is of the very highest importance, specially in 
the interests of a community that is growing com- 
mercially, that it should be thoroughly understood 
that, if parties enter into agreements in writing, 
they are thereby protected from having their 
•opponents giving evidence of what, they say, were 
oral arrangements. These rules ought to be rigidly 
enforced for that very purpose, (S. 91 explained). 
41 Bom. 466, Dist. (Mears, C. J. and Piggott, j'). 
JAIRAU Dasv. Raj Narain, 701.0 953— 

45 All. 21=20 A.L.J. 777=A.I.R. 1922 All. 493. 

A partition may be proved by oral evidence 

■though the partition-deed cannot be proved for want 
■of registration. {Abdul Eaoof, /.). BiSHAN* DAS v. 
BAM SINOB. 61 1. C. 399= 

3 U. P. L. R. (Lah.) 43. 

— S. 91— Pro-note. 

Debt evidenced by pr O’ note — Debt proved inde' 

jpendently of the pro-note. 

Where a person has contracted a debt and has 
also executed a pro-note in favour of his creditor, 
-the creditor can bring a suit for the money lent 
and evidenced by a pro-note and can prove the debt 
independently of the pro-note, S. 91 does not stand 
in his way. 6 0. C. 16; A.I.R. 1924 Oudh 249; 
84 All. 168; A.I.R. 1928 All. 871 (F.B.), Bel. on. 
ifiaza, J.). Nankhu Singh v. Gibja bux Singh. 

119 1.C. 865 = 6 O.W.N. 649= 
A.I.R. 1929 Oodh 399. 
— -Even if a chit produced is a promissory note 
and as such inadmissible is evidence for want of 
stamp, it is open to a creditor to prove his original 
debt. Brown v. Watts, (1808) 1 Taunt 353, Bel. on. 
{Bupchand, A.J.C.). ASSARAM MOTIRAM, INSOL- 
TENT, In re. 116 I. c. 111= 

^ A. I. R. 1929 Sind 164. 

—~Pro^U payable to bearer^AdmUsibility in 
eutt on original obligation. 

A promissory note made payable to bearer on 
demand offends against the provisions of S. 25, 
Paper Cunenoy Act, and is therefore void and 
wnot be the basis of a claim in any Court of law. 
HMt the creditor can sue on the basis of any obli- 

«ataon independently of the execution of the pro- 

2U.B.B. 13; 40 Mad. 727; 

; 5 M. Ij. W. 680 and A. I. R. 1922 Mad, 

^ ^ oilier evidence 

Pronussory note of the obligation sued 

v'y “ question is admissi- 
itLr be read in conjunction with that 

f A ^ ^ ® decision as to whether 

da Obligation is proved. Where there 

promissory note is 
on evidence, the?e can he no deor^ 

JJ wl ^ndall and 

"■’AS, •S:&‘>^"SSSSi 

Pw>“«Boryaote inavidenoe. the pUin- 

?n^)^ ^ entitled to a decree, ■ 84 All. 158 ilel 

Ohbdu SINGH S. 

l. l . -a . ^ 108 I.0«912 =i 26.A.L.J £a- 

S f u f : i''&*'lk'SvjL9J38 AH. 297 


EVIDENCE ACT (1872), S. 91— Pro-note. 

Pro-note by several persons jointly — Sttise- 

quent oral agreement making the executants severally 
liable can be proved. 

A subsequent oral agreement, by which the joint 
and several liability of the executants under the 
promissory note for the balance due on it is split 
up with the consent of all parties into a several 
liability on the part of each of the executants, is 
not obnoxious to S. 91. {Thiruvenkatachariar, J*.). 
Rangasaxii AiyangAr u. Somasundaram Chbt- 
TIAR. 107 I.C. 646 = 27 M L.W. 820= 

A.I.R. 1928 Mad. 173=54 M.L.J. ISO. 

Pro-note inadmissible — Other evidence of loan 

is adt}iissible. 

A suit by a creditor for recovery of money paid 
as a loan on a promissory note does not necessarily 
fail if the instrument upon which it is based is 
found to be inadmissible in evidence on account of 
its being insufficiently stamped or not stamped at 
all, if he can prove the loan by some other evidence. 
A.I.R. 19-21 Pat. 318; 1 P.L.T. 203 ; 7 Cal. 256; 
3 Cal. 314 ; 9 All. 3.51 and A.T.R. 1927 Bom. 437, 
Foil. ; A.T.R. 1926 Pat. 432 and 9 M.L.T. 281, Dist. 
from. 

Eulwant Sahay, J. — Even in cases where the 
lending of the money and the execution of the pro- 
missory note are contemporaneous, the plaintiff is 
entitled to maintain a suit for recovery of the 
money lent and to adduce evidence other than the 
instrument or the promissory note itself, in order to 
prove the loan. He cannot, however, give any 
other evidence as regards, the rate of interest, but 
he may be entitled to a reasonable amount as com- 
pensation by way of interest apart from the con- 
tract contained in the hand-note. {Kultoant Sahay 
and Macpherson, JJ.). DHANESHWAR SAHU v. BAM- 

BUPGIR. Ill I.C. 482=7 Pat. 845= 

9 P.L.T. 471= A.I.R. 1928 Pat. 426. 
Pro-note inadmissihU^Suit on original loan. 

Where the contract may be considered as con- 
tained wholly in the promissory note or hill of 
exchange as in HI. (b) to S. 91, if the plaintiff can- 
not sue on the promissory note he cannot sue at 
all ; but secondly if the promissory note may be 
regarded as a conditional payment of the amount 
of the loan in which case if the promissory note is 
insufficiently stamped, it is only a worthless piece 
of paper and the plaintiff can sue on the loan and 
thirdly, the promissory note may be passed as 
security for the loan in which case there is no 
necessity for the plaintiff to sue on the promissory 
note at all and whether it is properly stamped or 
not he can bring a suit on the loan. {Kemp. J.). 
Jacob and Co. v. a.p. Vicumsey. 102 I.C. 138= 
29 Bom L.R. 432=A.1.R. 1927 Bom. 437. 

When a loan has bean granted on the secu- 
rity of a negotiable instrument, there is no cause 
of action independent of the negotiable instrument 
itself, and when that negotiable instrument is in- 
admissible in evidence the suit must fail • 63 P B 
1917 and A.T.R. 1922 Lah. 307, Foil. (Broadwaii 
andFforde^ JJ.). Ram Jas v, Sahabuddin. 

^ 95 I.C. 704=A.I.R. 1927 Lah. 89. 

■ Pro-note ineffective— Suit lies on original 

transaction. ^ 

A creditor can fall hack on the original trans- 
action and recover his money on its basis when it 
iB foQnd or ooncoded that the dooumorit or iastra- 
ment which he had obtained from the debtor was 
meffeotive to establish any contractual relation of 
doMor and oiedltor between them so as^te serve ^ 
a l»Bis for a^suit m a Court of law : ,9 N.L B, 125 ^ 

t • 4 _ 
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ETIDENCE ACT (1872), S. 91— Pro-note. 

Although Ss. 91 and 92 prohibit any secondary 
evidence of the terms of a written contract, they 
do not exclude proof of a statement of a fact recited 
therein. Where, therefore, an insufficiently 
stamped pro-note is not admissible to prove the 
specific term of the contract embodied therein, 
namely, the unconditional undertaking or promise 
to pay the sum with its interest, it could be used 
as a mere acknowledgment or statement containing 
defendant’s admission of receipt of money and of 
his own liability therefor to the person from whom 
he took it. The pronott failing to take effect as 
such, the creditor could also tr< at the contract as 
non-existent and ask for refund of consideration 
on the ground that it failed. [Kinhede, A. J. C.). 
XJDAB.^M MANGNIRAM w. LAXMAN MAPWARI. 

104 I. C. 470=10 N. L. J. 45= 
A.I.R. 1927 Nag. 241. 

Where a suit is brought on a promissory note 

and the plaintiff cannot have recourse to it as a 
piece of evidence, S. 91 is not a bar to the plaintiff 
succeeding in his suit if he can prove his claim by 
other evidt nee : 24 Bern. 3B0, Foil. {Macleod, C.J. 
and Covajee, J.). Ranchhod v. Ravjibhai. 

95 I.C. 847 = 28 Bom. L R. 631 = 
A.I.R. 1926 Bom. 357. 
—Debt covered by pro-note cannot be proved 
by independent prior agreement where pro-note is 
inadmissible for want of stamp; 38 Mad. 660, Foil.; 
40 Mad. 727. Cons.; A.I.R. 1922 Lab. 307, Ref. 
(Madhavan Fair, J.). P. SOMABJU v. M. SUBBA- 
»*yuDU. 85 I-C- 389 — 20 M L W. 943 — 

A.I.R. 1925 Mad. 351. 

.pro-nofe inadmissible — Independent evidence 

of loan allowed. 

Where a suit vras based on the promissory note 
but it-was not stated in th^ plaint that the promis- 
gory note was the only evidence of the loan and the 
main allegation in the plaint was that the defend- 
ant borrowed Rs. 110 in cash from the plaintiff and 
it was stated that the loan was evidenced by a pro- 
missory note. xl. V 

Eeldy that there were two distinct actions though 

contempoianeous, one of the loan and the other of 
a promissory note and if the promissory note was 
found to be inadmissible for want of proper stamp 
the plaintiff should be allowed an opportumiy to 
prove the loan independently of the promissory 
Lte:6 0.C. 16; A. 158 M 
DWABKA .. IDU. 74 °Oa<ih 249. 

.Promts 5 oriy note—Los^ not provedSecondary 


EVIDENCE ACT (1872), 8. 91— Sale. 

— S. 91— Sale. 

Unregistered sale-deed— Evidential value. 


evidence of note is inadmis^ble. 

Where a promissory note, upon *wbich a suit is 
based is lost but the loss is not proved secondary 
evidence of the note is inadmissible. The langu^e 
of S 91 is uncompromising and whenever the terms 
of a contract are reduced to writing and that wnt- 
ine is for any reason, inadmissible in evidence, 
the promiseo must lose bia remedy. The test is 
*^has the creditor a complete cause of 
pendently of the document which 

S7c.te5i-iii.rr92rL\h^ 4ir 

defendant in order to^ aAord evidence oMhelcan 

prOTe^bU case by ither evidence if tbe hand-note 
be held to bo inadmissible in evidence, for want of 
"ump (/Jain Prasad, J.). BBAHMA Dbo Raj 

'• y.l"?.T 84 =i.I.R. m/pat'sil 


Where contract of the sale of the immovable 
property has been reduced to writing and is follow- 
ed by delivery of possession, S. 9l does not debar 
in any way the proof of delivery of possession as 
the means of conveying the property. The party 
can use tbe unregistered document in proof of the 
terms of the contract or the transaction between 
himself and the vendor. Only he cannot use the 
unregistered document to prove that the title passed 
to him by means of that document. {Jwala Prasad 
and James, JJ.). Kirrwar v. Sheonandan. 

10 P.L.T. 449 = A.I.R. 1929 Pat. 620, 

The document that was executed was not a 

document recording the terms of the contract for 
sale, but it merely recited that the land had been 
sold for a certain amount and recorded an agree- 
ment as to repurchase by the heirs of the vendor. 
Held, that oral evidence as to the contract for 
sale was not rendered inadmissible by the docu- 
ment. {Rutledge, C. J. and Broion, J.). JIADNG 
Tun Pe V. Maung Sein MYI. 120 I.C. 232=* 

7 Rang. 414=A.I.R. 1929 Rang. 293. 
S. 49, Registration Act, must be read to- 
gether with S. 17 of that Act and S. 91, Evidence 
Act, and a fair interpretation of S. 49 does not 
preclude an unregi stered document which is requir- 
ed by law to be registered from being given in 
evidence as to tbe terms of the contract for sale : 
A.I.R. 1923 Mad. 297, Appr.; A.I.R. 1928 Lab. 495, 
Rel. on ; 35 Mad. 63 (F.B.), Not foil.; 9 'Cal. 520 
(F.B.) and A. I. R. 1919 P. C. 44, Ref. {Rutledge, 
C. J. and Broun, J.). MAUNG TUN PE v. MAUNG 
Sein MYI. 120 I C. 232=7 Rang. 414= 

A.I.R. 1929 Rang. 293b 

Registration Act, S. 49— Unregistered sale- 

deed cannot be admitted in evidence nor can oral 
evidence be allowed. (Broun, J,). MAUNG BA v. 
MAUNG ZTWE. 110 I.C. 735=6 Rang. 125= 

A.I.R. 1928 Rang. 124; 

■ A deed of sale conveying immovable property 

worth less than Rs. 100, although it does not con- 
fer any title for want of registration, still having 
regard to S. 91 of the Evidence Act it may be used 
as evidence of nature and terms of transaction. 
(Suhrawardy and Mukerji, JJ.). BBAJABALLAV 
GHOSE t). AKHOY BAGDI. 93 I C. 116= 

30 C.W.N. 264=A.I.R. 1926 Cal. 703. 
—When the existence of a sale is in question 
and not its terms, oral evidence is admissible, 
f The word "terms” in S. 91 is applicable to both 
! classes of documents, i. e., documents which 
! are reduced to writing and which are required by 
' law to be written. (Phillips, J.). VlBARAGHAVUUU 
V. yell AMANDA. 95 LC. 584=1926 M.W.N384= 

A.I.R. 1926 Mad. 812, 

Ad agreement to sell may be an oral agree- 
ment, and such agreements are not required by law 
to b© reduced to the form of a documentf within 
S*91.By Explacntion 3 to the section even if a 
statement was made in a document of sale, which 
was not registered, of the prior oral agreement to 
sell, evidence as to the prior oral agreement is ex» 
eluded from the provisions of the section. 

Per Carr, J.— Where the transaction has gone 
beyond a mere contract for sale and amounts to 
abortive sale, S. 91 of the Evidence Act is applicable, 
and oral evidence to prove the contract is not 
Bible. 10 L.B.R. 241, Foil. iRobinson, C.J.f 3eald, 
May Oung, Lentaigne and Carr, JJr).UA MtaT THA 
ZAN V. MA DUN. 81 I.C. 887=3 BuP- L-J. 78^ 
2 Rang. 28S=A.I.R. 1924 Rang. 214 (F.B.)» 
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CIVIIi. G-EIMINAL AND EEVBNUE 


ETIDEHOB ACT (1872), 8. 91— Sale. 

■ Sale-deed to X and ' oUiere' — Evidence ioshow 

who the 'others ’ are is admissible. 

Where a vendor agrees to sell land to several 
named persons and in drawing up agreement of sale, 
the name of one person is mentioned and without 
naming the rest the word “others” is used, the 
Evidence Act does not prevent evidence from being 
let in, as to the persons who are meant by the word 
“others”. Provisions of Ss. 91 or 92 arc not con- 
travened thereby nor does the case fall within Ss. 93 
to97. {Kumaraswami Sastri and Devadoss, JJ ). 
A. Veda MURTHI MUDALIARU.RAGHAVACaARIiU. 
65 I.c. 973=15 M L W. 371=H22M. W. N. 185 = 
30 M.L.T. 177=A.I.R. 1922 Mad. 100= 

42 M.L.J. 473. 

Unregistered sale deed for Rs. 20 — Proof of 

title by delivery is admissible. 8 C. P. L. R. 1, Foil, 
{lliiira, A. J. C.}. Hablals V v. BAPU. 

18 N. L. R. 6 = A. I. R. 1922 Nag. 58. 

— S. 91 applies to an agreement to sell 

When suoh agreement has been reduced to writing 
and the docnment is not produced, oral evidence 
of what took place when the agreement was made, 
is not admissible to prove the agreement. {Macnair, 
A. J. C.). VYANKATESH V. Ganesh. 

61 1. C. 8go = A. I. R. 1921 Nag. 166. 

— S. 91— Statements of witnesses. 

- Oral contents of documents only are excluded. 

8. 91, Evidence Act merely excludes the 
oral contents of a deposition but does not make it 
inadmissible in evidence. (Prideaux^ A.J.G,). Mira- 
Btjx t). Emperor. 68 I. C. 36= 13 N. L. R. 192= 
23 Cr. L. J. 500= A. I. R. 1923 Nag. 39. 

S. 91 even if it covers a deposition, 

merely excludes oral evidence of its contents but 
does not make the document itself inadmissible 
nor prevent its being otherwise proved. {Daniels, 
A.J.C.). Mt. Feboza Jan v. Mirza amir ali. 

7i I.C. 445=9 O.L.J. 593=24 Cr. L.J. 781= 


A.I.R. 1923 Oudh 119. 
— - — Non-complianM with S. 360, Cr. P. C. does not 
iwflw Teewd entirely vuidmissible in evidence^ 

The provisions of S. 860 are mandatory. But non- 
oompli^oe does not legally result in the total in- 
admissibility of the record of evidence and in the 
absence of any definite provision of law entailing 
uiadmissibility, each case of non-compliance must 
be considered by the Court on its own merits and 
the dooiOTent which purports to be the record can 
M adnaitte^bnt without the presumption laid 
down m S. 80 of the Evidence Act, and, therefore, 

SyThe'colmr""" 


thft expressly lay down tha 

? qIS? ^ comply with the provisions o 

document inadmissible 
attempt by th 

presiding officer to comply with its provisions an. 

evidence, th 

provisions of S. 80 do not lead to compUt 

° 'V faithfulness or obherwia 
wdasto degree of presumption under S. 8 

fwlSl! to be attached to it. 46 Oal. 896, Foil 

^stT.C.)* PiTOOMAL «. EmpBBOB 
t 86 I.C. 33=16 8.L.R. 235=26 Or. L.J. 637= 

. . A-I-R. 1921 Sind 181 

18 not necessary under 8. 162 that state 
ments made in the course of tha investigatio] 

wri^g. 8. 91 of the Bvifeno 
*®P**®*^^°“ anditifl qnite.opa 
tif.ajfl ^oBeodtldn to prove by the oral atotemairt 

D. D. VoL. Ill— 33 & 34 


EVIDENCE ACT (1872), 8. 92— Ambiguity. 

of the police officer what the contents of the state- 
ments made to the police by the witnesses were. 
{Kenttedy, J.C. and Aston, A.J.C ). PiTUMAD v. 
Emperor. 88 I.C. 449=18 S L.R. 342= 

A.I.R. 1921 Sind 16. 

— S. 91— Miscellaneous. 

Even third parly can prove a contract reduced 

to toriting only by such writing. 

Whereas in S. 92 the legislature has prevented 
oral evidence being adduced for the purpose of 
varying the contract as between the parties to the 
contract, no such limitations are imposed under 
S. 91. Having regard to the juxtaposition from 
Ss. 91 and 92 and the deliberate omission from S. 91 
of such words of limitation it must be taken that 
even a third party if ho wants to establish a parti- 
cular contract between certain others, either when 
such contract has been reduced to a document or 
where under the law such contraot has to bo in 
writing, can only prove such contract by the pro- 
duction of such writing. A.I.R. 1917 P.C, 207, DisL 
(Srinirusa Aiyangar, J.). JlEENAKSHISUNDABAM 
PlIiLAI «. CHENCHU MUDALIAR. 109 I.C. 18= 

A.I.R. 1928 Mad. 459. 

Admission of external evidence. 

The rule with regard to writings is that oral 
proof cannot be substituted for the written evi- 
dence of any contract which the parties have put 
into writing. And the reason is that the writing is 
tacitly considered by the parties themselves as the 
only repository and the appropriate evidence of 
their agreement. (Lord Carson.) SubramANIAN 
u. LutchmAN. 71 I.C. 650=50 I.A.»77= 

32 M.L.T. 184=2 Bur. L.J. 25= 
25 Bom. L.R. 582=1 Rang. 16=50 Oal. 338 = 

38 C.L.J. 41 = 16 M.L.W. 446 = 
28 C.W.N. 1=1923 M W.N. 762= 
A.I.R. 1923 P.C. 50=44 M.L.J. 602 (P.C.), 

—8. 92. 

Ambiguity. 

Consideration. 

Contraot. 

Decree of Court. 

Discharge. 

Document silent as to interest. 
Documents requiring registration. 
Evidence of conduct. 

Fraud. 

Gift. 

Intention of parties. 

Interest. 

Interpretation. 

Landlord and tenant. 

Mistake. 

Mortgage. 

Negotiations. 

Oral agreement. 

Parties and representatives. 

Partition deed. 

Promissory note. 

Bale. 

Scope and applicability. 

Substitution. 

Barronndlng olrcamstanoes. 

Terms of- the contract. 

Third parties. 

Usage. 

Variation of terms. 

Miicellaneous. 

— B. 92 — Ambignliy, 

‘—Suhratoardy, /.—Where the wording of tha 
contract is capable of different interpretotloaa She 
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EVIDENCE ACT (1872), 8. 92— Ambiguity. 

Court is not only justified, but it is its duty, to put 
a proper construction upon the terms of the con- 
tract and is justified in finding with what inten- 
tion a particular express! m was used as a matter 
of pure construction. [Suhratoardy and Gra- 
ham, JJ.). JiVAN MANDUL v. RAM MANDUL. 

113 I C. 37 = 55 Cal. 808=A.I.R. 1928 Cal. 737. 
- - -Where the document of a grant is produced 
in evidence and contains no latent ambiguity ex- 
trinsic evidence of intention can hardly be admis- 
sible. {Dawson Miller, C. J. and Kulwant 
Sahay, J.). UDAi Pbatap v. Jagat Mohan. 

106 I.C. 399=6 Pat. 638 = 9 P.L.T. 25= 

A.I.R. 1928 Pat. 66. 


Where the terms of the deed are ambiguous, 

the gubsequent conduct of the parties is admissible 
for the purpose of interpretation. (W. R. Chatterjee 
and Chotzner, JJ.). SANKER ROY OhoudhurY v. 
Secretary of State. 84 I.C. 478= 

40 C.L.J. 322=29 C.W.N. 166= 
A.I.R. 1929 Cal. 346. 

Where the words used in an award are per- 
fectly clear, oral evidence as to their meaning is 
not admissible; it would only be admissible in 
case those words are ambiguous or are capable of 
more than one interpretation. {Barrison, J.). 
KESHO Ram V. Thakur Das. 78 I.C. 80= 

A.I.R. 1925 Lah. 180. 

■Former transactions admissible only to explain 


ambiguous terms in a contract. 

Evidence of former transactions between the 
same parties can be received for the purpose of 
explaining the meaning of the terms used in their 
written contract, where such meaning is doubtful, 
but not where the meaning is plain; nor is it admis- 
sible to enlarge or vary the terms of the contract. 
To admit it in the latter case would be to contra- 
vene the provisions of S. 92. Incidents which are 
impliedly contained in a written contract, whether 
by construction of the terms or by implication of 
law, cannot be varied by extrinsic evidence. 

(Mullah, J.). Steel Bros. & Co., Ltd. «. dayal 
KHATAV 4 CO. 87 I.C. 67=47 Bom. 924= 

29 Bom. L.R. 1063= A.I.R. 1924 Bom. 247. 

Deed silent as to yearly or monthly rate of inle- 

rest — Evidence cannot be given. 

A document provided “I shall pay the principal 
with interest at the rate of 1-8-0 per cent.” but it 
was not mentioned whether the rate of interest 
aforesaid would be per mensem or per annum. 

Beld, that the document is ambiguous and under 
clause 6 of S. 92 no evideoce could be given to 
clear up that ambiguity. 18 C. W. N. 592, Foil. 
(Jwala Prasad and Ross, JJ.). SARJU S.\HO v. 
SUKHI LAL. 79 I. C. 420=4 P.L.T. 977 = 

A. 1. R. 1924 Pat. 96. 

^Where the contract clearly provides that the 

goods were to arrive by the steamer Frauenfels, 

Beld, that parties cannot be allowed to adduce 
parol evidence to contradict the written document 
which is perfectly plain and explicit. {Raymond, 
and Rupchand Bilaram. A.J.Cs.). FIRM OP 
jiwANJi V. Firm of mehtabrai choohamal. 

76 I.C. 286= A.I.R. 1924 Sind 127. 
A surety bond which was executed on a speci- 
fic occasion must be taken to have been executed for 
the purpose of the occasion, and it cannot be assum* 
ed that it had reference to any other circumstances 
of a different date. On the face of it there is no 
difficulty in giving it an intelligible meaning as 
Constituting a personal pledge. Extrinsic evidence 
is not admissible in those circumstances to affect 


EVIDENCE ACT (1872), 8. 92— Consideration. 

its meaning. (T^iscounf Baldane.) PANNALAL u. 
Nihai Chand. 67 I. C. 423= 

26 C. W.N. 737 = 1922 M.W.N. 376= 
36 C.L.J. 9 = 16 M.L.W. 80= 
24 Bom.L.R. 971 = 31 M L.T. 129 = 
30 P.W.R. 1922=A.I.R. 1922 P. C. 46= 

43 M.L.J. 66 (P.C.). 

•The construction of grants mast depend upon 
the interpretation of all the terms of each instru- 
ment and except in a case of ambiguity, extrinsic 
evideuce would not be admissible. Each case must 
be considered on its own facts in order to ascertain 
the effect of the grant, resort must be had to the 
terms of the grant itself and to the whole circum- 
stances so far as they can be ascertained. {Mookerjee 
and Chotzner, JJ.). ABINAS OHANDRA DAS v. 
MajUB ALI ChowdhURY. 70 I.C. 273= 

27 C.W.N. 328 = 36 C.L.J. 196= 
A.I.R. 1922 Cal. 481. 

- - -If the meaning of a term in the original agree- 

ment is doubtfnl assistance might be sought from 
the conduct of parties. Apart from ambiguity, the 
mere fact that the parties have acted on an erro- 
neous construotion of an instrument furnishes in 
itself no reason why the Courts should not follow 
the general rule that an instrument should be con- 
strued according to its natural meaning in the 
light of the circumstances in which it was execut- 
ed. {Richardson and Suhratoardy, JJ.). BhuPBN- 
DRA NARAYAN SINHA V. Midnapore Zemindaby 
C o.. Ltd. 68 I.C. 937=37 C.L.J. 596= 

A.I.R. 1922 Cal. 300. 

—8. 92— Consideration. 

Want of consideration or failure of considera* 

lion may be proved — But party cannot prove that 
amount of consideration agreed upon was more or less 
than that stated in document. 

Itis open to a party to prove want of considera- 
tion or failure of consideration or a different in 
kind of consideration, but it is not open to him to 
prove a variation in the amount of consideration. 
The difference in kind, that is the consideration 
mentioned, must be wholly absolute; amereonua* 
sion to mention some portion of the oousideration 
will not come within the proviso, since such an 
omission is clearly a variation in the terras of the 
contract. Recitals then as to the kind of conside- 
ration or as to the actual payment of consideration 
may be shown to be false. Recitals as to the 
amount of oousideration cannot be shown to be 
false, since the amount of consideration is oleatly 
a term of the contract. It is therefore not open to 
parties to the document to give evidence that the 
amount of consideration agreed upon was more or 
less than what is stated in the document. 22 All. 
370 (P.O.) ; 33 All. 340 ; A. I. R. 1326 Mad. 35 and 
10 L.N. 1, Rel. on ; 88 Mad. 614, Held, not affected by 
33 All. 840. {Wallace, J.). MOTHEY KRISHNA^A 
V. Mohammad Galeb Sahib. 124 IX. 608= 

1930 M.W.N. 166=31 M.L.W. 448= 
A.I.R. 1930 Mad. 639=88 M.L.J. 240. 

In the case of consideration mentioned in a 


written document, it is open to the party 

ing to show that there was no consideration, or btot 

the consideration was different: A.I.R. 

Appl. {Findlay. J. G.). MUNNASINQA BMAPHTA 

p. NAKAINSINOH. 4.I.R 

lection S2 does not debar a party from show 


CO0- 


ing by oral evidence the real 

sideration fixed between the parties. What is not 

allowed as to contradict the 

meat: U Cal, 519; 6 Mad. 6; U Mad, 213; 33 
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GIVIIi, OBIMINAL AND EEVENU® 


EYIDEUCE act (1872), S, 92 — Consideration. 

Mod. 159, Ref. {OtUr, J.). ABDDDLAKINo. MAONG 
HE dun. 119 I C. 738=7 Bang. 292^ 

A.I.R.1929 Rang. 2W. 


— S. 92, Evidence Act, permits a party to 
-» contract reduced into writing to establish, among 
'Other matters, want or failure of consideration. 
A.I.R. 1927 All. 292, Foil; A I.R. 1922 All. 213, 
.Diss.from. (Sfukerji, J.). Chaman LAUD. HlRA- 
iLAL. 108 I.C. 158=26 A.L.J. 183. 

——Where the deed in suit recited the debt as a 

-cash loan, 

3eld, that defendant should be allowed to prove 
'by oral evidence that the document in suit was not 
■for a cash loan, but for the rent partly overdue and 
nartly falling due later, and that the payment of 
the rent was made : 22 Ail. 149 (P. C.) and 22 All. 
^70 (P.C.i, Ref.: First Appeal No. 71 of 1906, Dist. 

' {Uav,ng Ba, J.). Hajee Ltn v. MauNG Ba. 

109 I.C. 189=5 Rang. 822= 
A.I.R. 1928 Rang. 79. 

I 'Oral evidetiee on a mailer on u>hick deed is 
oilsnf is admissible. 

A parchaaer of property at an auction sale agreed 
to sell baok the land to the owner on condition that 
lie paid the interest on purchase money paid by him 
at the anotioQ for 16 months at 4 per cent, per 
mensem; the owner paid the sum of interest and 
the purchaser gave him the conveyance ; the pur* 
■obase money was hot paid at the time of registra- 
tion bat the doonment was registered under S. 76, 
Registration Aot. The document was silent as to 
any payment as purchase money or otherwise 
and^erewas no recital of receipt of consideration. 

Beid, that oral evidence can be adduced to show 
that no .eoneideration passed: 17 Mad. 146 ^nd 
“SO All. W5,' {Pratt and Otter, JJ.). MADNG 

Hon<i;. HAkin Os. 106 I.C. 356=5 Rang. 636= 

A:tR. 1998 Rang. 67. 
— for money— rSarKhat ioyth wxobUUrated 
etamp produced — iLoatt can \be proved by otlw oral 
-evidence. 


Where plaintiff sued defendant for a certain 
amount for whiph -the defendant 'had executed a 
aarkhat bearing Ml unobllterated one-anna stamp 
-and’thexe was no promise to pay contained in the 
Mrkhat, -but there was only an acknowledgment 
that a certain amount had been borrowed, 

H4ld, thai'if-the plaintiff was able to prove afi- 
-wtae by oral evidence that the defendant 'had the 
“money, then he wag entitled to a decree. {Lind- 
J";). Laumjabi obanhe d. Pabbotau 
CHAKHB. 103 liC. 634=28 >A.L.J.'5e7= 

A.LR. 1027 All. 303. 

— of forgery of figures. 

Plaint^ sued defeudapt 'fpr a .certain sum 
^ue.on the promissory note. The defendant denied 
takisg^be priQpipftl sum mei^tlptied in the ptomis* 
^ote, Dir., Rs. 1,80P, denied signing the 
^remissory note m the foi^m'U had assumed when 
-the case was l^tought. He admitted that his sig- 

•jature appeared on the note, but said that when 

be ei^qt, the only entries were the figures 

■me (paper, >nd signatUyeat 

♦ 

.<V^®iwaB decreed in favour pf the plaintiff 
. . the j^ial, Court wae satisfied that the 

had been, made, bpthp^upe ^hedefen- 

•Wt %inp,t(^ ias f rpdueed w%8 a 
^fl^^taliithe, defendant admitted} ,WiU»b 
ws.elgaMoiii appaated oaithe -dfloum^at .fllefl^and 


EVIDENCE ACTi(1872), S. 92r-?CoMidepation, 

the case to be decided was not whether tbe plain- 
tiff had been proved to have committed forgery bub 
whether the plaintiff had proved that h© lent the 
Rs. 1.300, to the defendant as he alleged and the 
burden of proving this loan rested on the plaintiff. 
{Rulledge, C.J. and Broicn, J".). Hob MOH d. Seb- 
DAT. 105 I.C. 361 = 5 Rang. 527= 

A.I.R. 1927 Rang. 319. 

An unregistered letter is inadmissible in 

evidoDce to show that a deed of mortgage and a 
deed of sale executed previously were not to be acted 
on and no money was due under the former and 
no property passed under the latter : 26 M.L.J, 151, 
Foil.: A.I.R. 1926 Mad. 362, Diss. from. (Broadway 
and Kemp, JJ.). RaTTIRAM v. NAND Lal. 

103 I.C. 421=A.I.R. 1927 Lah. 626. 


Deed — RecilaX of consideration—Oral evidence 

to show it incorrect being admissible, opposite party 
can let in oral evidence to prove the contrary. 

Where there is a reoital in a document of the 
payment of a certain sum of money as considera- 
tion, oral evidence is admissible to prove that the 
recital is incorrect as a matter of fact. Such a re- 
oital being only an averment of fact, if one party 
is allowed to show by. oral evidence that a reoital 
in a document is incorrect in fact, the other party 
must certainly be allowed to show by similar evi- 
dence that it is not incorrect and that tke recital 
was deliberately put in, and for the purppse p£ 
showing it he must be allowed to prove what the 
real consideration for the document was.,S. ,92 does 
not bar suoh proof, for such proof is .adduced npt 
for the purpose of varying, or altering any term of 
the written contract bu;b only to show that the re- 
cital in it is correct, To shut out oral evidence 
for.the purpose will be to allow a gross f^ud to be 
perpetrated : 86 All. 687, 86 Mad. 5l4, D.i$f. ; 

22 All. 370.(P.0.) and 33 All. 340 (P.C.), J’o?l. 
.(KumaraswamiSasiriandKrishnan, J/.). RAma- 

swA^y Ckbttub v. Lodd govjndoss. 

91 1. C. 612=22 H.L.W* 848 = 
A.I.R. 1926 Had. 3fi=49 M.L.J. A14. 

■ I • 

rn — frpin recited coneid^r align . he 

proved. 

Where tJie consideration entered in the g^Ie- 
. deed was Rs. 16,000 and the defendant .pleaded 
that the real consideration was Rs. ISfPOO and that 
by an oral agreement between the parties Rs.. 2, OOO 
.had bean [left with the plaintiff Iqi paypient of his 
expenses in the event of ,any iit|gatiopL arising 
.oyer the transfer, 

Beldt that such an oral agreement is liaadmis- 
slble in etidenoe under 3. 92. [dehioarth and <^eave, 
A.J.Cs.). EBTTU MAIi V. PARTAP SlNOH. 

92 I.C. 787=A.i.R. 1926, Oudb 301. 


‘By proviso of S. 92, it is open to a party or 

his representative to show that there is no conside- 
ration for the Agreement whioh may have been 
reduced into writing and which may have been even 
registered. %2 All. 370, Foil. (Afu^ryi and Dalai, 
JJ.). BAliDBO PRASAD V. RAM AUTAR. 

62 rC. 347=22 A.L.J. 850=5 L.R.A. OIt. 731= 

47 All. 7= A. I. R. 1924 All. 663. 

•TTattl ,o/.?ons,idsfaf»ort for P^O'nole goi^d la 


proved. 



LADLUMAL D. RbOTI ram. .ni-»lii(I,-C;fSM= 
.48'All* 879^^21 OIy. Sip., 


i 
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evidence Act (1872), S. 92— ConBideration. 

-^Pro-note passed to safeguard the plaintiff 

against a prohahU claim— Evidence is admissible. 

In a suit on a pronote the defence was that the 
promissory note in suit was passed to secure plain* 
tifi mortgagee against any claim that might be 
made by the prior mortgagees, who had been paid 
oS and from whnm the defendant had failed to 
obtain a re-conveyance and that the note was to be 
returned when the re-conveyance was executed, 

jffeld, that the plea was as to the existence of a 
condition precedent and the same should be allow- 
ed to be proved according to S. 92, Proviso (3). 
A.T.K. 1921 Bom. 449, Disf. {Shah, Ag.C.J'.and 
Kemp, J.). AHMAD SAHEB BAPUSAHEB V. UBHATYA 
HarsI. 87 I.C. 37 = 25 Bom. L R. 867= 

A.I.R. 1924 Bom. 44. 

Pro-note proved void — Other consideration may 

be proved. 

If a pronote is void or is inadmissible, e.g., for 
want of stamp, plaintiff can fallback on indepen- 
dent consideration if there be any, {Dalai, J,C.}. 
BHOLA Nath r. RASOOL BAKPH. 77 I. C. 78= 

26 O.C. 378=A. I. R. 1924 Oadh 243. 
Oral evidence to vary consideration in register- 
ed sale-deed is not admissible. 

While want or failure or difierencein kind of the 
consideration mav be proved, endence to vary the 
amount of consideration in a registered sale-deed 
is inadmissible, though it is open to the parties to 
prove by oral evidence that the actual consideration 
was different from what was mentioned in the deed 
or that there was no consideration for the deed. If 
such a course were permissible the protection 
intended by the legisl'^turo to be afforded by the 
adoption of the rule embodied in S. 92 of the Evi- 
dence Act would be completely nullified. 32 I. A. 
113; 83 All 340 (P. C.) Foil. {Mookerjee and 
Chotmer, JJ.). ANNAI.A CHARAN Stt. r. Hab- 
GOBINDA SiL. 75 I. C. 857=27 C.W.N. 496= 

37 C.L.J. 552=A.I.R. 1923 Cal. 570. 

r Parol evidence is admissible to prove a debt, 
acknowledged in writing hv the debtor, when such 
acknowledgment being unstamped is inadmissible 
in evidence. {Le Rossignol, J ). ZiKKAN RAM t>. 
LAL. 74 I.C. 939 = A.I.R. 1923 Lah. 301. 

Registered deed of relinquishment — Contempo- 
raneous oral aoreemint for payment of a certain sum 
— Evidence of such agreement is admissible. 

The plaintiff by registered deed relinquished 
certain portion of the land leased and agreed to 
pay a reduced rent for the remaining land. The 
plaintiff alleged that at that time there was an oral 
agreement between him and the landlord that the 
latter would pay Rs. 200 for the recovery of which 
the suit was brought. 

Eeld, that the question of existence or otherwise 
of the wnsideration can always be inquired into 
irrespective of what is entered in the deed. An 
agreement to pay as a condition precedent to the 
enforcement of a deed of relinquishment can also 
be proved under S. 92, proviso (3) and matters not 
referred to in the registered document but about 
which there was contemporaneous oral agreement 
could be admitted : Ram Bakhsh v.Durjan, (1837) 

9 All. 392 and Motahhoy Mulla Essabhoy v. M'ulji 
Haridas, (1915) 39 Bom. 399, Ref. to. {Kanhaiya 
Lai, J.). BADAD ram V. JHULAT. 63 I. C. 861 = 

44 All. 83= 19 A.L.J.816= A. I. R. 1922 AIL 165. 

— 8. 92— Contract. 

———Where a bond providing for labour by the 
maker in lieu of interest is silent as to payment 


evidence act (1872). S. 92-Decree of Court. 

of wages and there is no negative covenant preclud- 
ing the maker from claiming wages for work done- 
S. 92 does not bar evidence as regards wages paid 
for work done by the executant. {Devadoss and' 
Sundaram Chetty, JJ.). Karuppanna u. Pam- 
bay.\n. 101 I. c. 39 = 25 M.L.W. 601 = 

^ , A. I. R. 1927 Mad. 531. 

|Oral proof cannot bo substituted for the writ- 
ten evidence of any contract which the parties have 
put into writing : A.I.R. 1923 P.C. 50, Foil. {Eew- 
houldand Graham, JJ,). DHANA MOHAMMED v. 
NASTULLA Molla. 92 1. C. 943 = 

A.I.R. 1926 Cal. 637. 

Where the contract was made in writing and 

the terms were not varied either by a contract in 
writing or by oral agreement. 

Held, the rights and liabilities of the parties- 
must be determined according to the true construc- 
tion to be placed on the contract. When a refer- 
ence to that showed that payment was to be made 
against the tender of documents and not against 
delivery of goods, and when none of the relative 
documents were tendered at the time of demanding 
payment but only the goods were tendered, the 
purchasers committed no breach of their contract 
by not taking up the goods. It was not open to 
the vendors to show that notwithstanding the form 
of the contract the parties intended payment to be 
against delivery of goods and not against tender of 
documents. {Broadway and Fforde, JJ.). Hira 

Lad prabhu Dial i>. Gowabdhan Das ram 
Gopal. 86 LG. 399 = A I.R. 1925 Lah. 74. 


Where all the terms of a contract have not- 

been reduced to writing, the terms so left unwritten 
can be proved by oral evidence. {Young and Carr » 
JJ.). Coalfields of Burma, Limited v. h.H, 
Johnson. 84 I.C. 1021=3 Bur. L. J. 326= 

2 Rang. 575=A.LR. 1925 Rang. 128. 

A contract of guarantee by a person signing- 

on the back of a negotiable instrument can be esta- 
I blished by oral evidence as the whole contraot- 
between the parties i not reduced to writing. 
{Rupchand Bilaram, A.J.G.). THAKUBSEY HANS- 
RAJ V. KISHENDAS REWACHAND. 

76 I. C. 282=A.I.R. 1925 Sind 9. 

• Where the documentary evidence showed a 

contract between plaintiffs and defendants as be- 
tween principals, 

Held, the mere mention of commission in the 
contract as signed was not in any way inconsis- 
tent with the relation being between principal and 
principal and a mere statement of the defendants 
contradicted by the plaintiffs, that it was made a 
condition that there was to bo no liability on their 
part, cannot be allowed to displace the ordinary 
results which a contract between principals entails. 
{Lord Dunedin). BALTHAZAR AND SON v. FIRM 
E. M. ABOWATH, 63 I.C. 521 = 

5 Rang. 1=13 M. L. W. 537= 
A. I. R. 1921 P. C. 129 (P. C ). 


•S. 92— Decree of Court. 

-Oral evidence is not admissible to prove an 

■ • 1. A ^ A 


greement prior or subsequent to a decree con- 
•adicting or varying the terms of the decree, 

. I. R. 1927 Mad. 911 and 35 All. 48, Bel on. 

Jackson, C. J.). GOPAL A KRISHNA TTBB O. 

ANKARA ITER. 1930 

A.I.R. 1930 Mad. 673,- 

Oral evidence to prove a subsequent adjust- 

lent under which part of a decree was P®*® and the 
jst agreed not to be executed against the judg- 
lent debtors is not inadmissible by reason of- 

,92, A, I'. B, 1922 AIL 18, Dist^* Walsh 
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EVIDENCE ACT (1872), S. 92— Decree of Coart. 

A. I. R. 1922 All. 18, I>iss from. (Sulaimant Ag. 
<?,/..) GangaDihalv. Ram Oudh. 

113 I.C. 7€0=A.I.R. 1929 All. 79. 

Where a judgment-debtor sues for damages 

'for the loss of his land owiug to the execution of 
a money>deoree being allowed to proceed after a 
•compromise between the decree*holder and him* 
self, the alleged oral adjustment of the decree, 
-though not certified, is not inadmissible uad=>r S. 92. 
There is nothing whatever to prevent the parties 
from entering into an oral agreement for the settle* 
■ment of decrees for money. A. I. R. 1922 All. 13, 
JWm. / fom. [Carr, J.). MA Sh'WE Pu. v. Maung 
SanJIyo. 114 I.C. 682=6 Rang. 573= 

A.I.R. 1928 Rang. 316. 
- " Oral agreement not to proceed against a cer- 
•■tain defendant beyond a certain limit modifies the 
-decree by restricting that defendant's liability in a 
manner for which the decree does not prjvide and 
•as an oral agreement it offends against the terms 
of S. 92, Indian Evidence Act. A. X. R. 1922 All. 7 
•and S. A. 52 of 1920, Foil; 24 T. 0. 391, Diss from. 
'(Odgersand Curgenven, JJ.). RAJA OP Kala- 
HASTI V. VENKATADRI RAO. 105 I.C. 248= 

SO Mad. 897=26 M-L.W. 386= 
1927 M.W.N. 630=A.I.R. 192? Mad. 911= 
„ . S3 M.L.J. S33. 

- ‘Section 92 does not apply to decrees of Courts. 

9l and 9*2 refer only to what are known 
•as dispositive documents,” and the words "or any 
matter requited by law to be reduced to the form 
^ * document” must be read in that sense. 
A.I.R, 19'22 All. 13, Dissented from. Hence a decree 

'purview of S. 92. 
and Graham, ANANDA PRITA v. 
BlJOYg RisHNA. 91 1. C. 705= A.I.R. 1926 Gal. 643. 

^mis^bU ^ ^bstitution of a decree is not 

Under S. 92 of the Evidence Act 
laenoe of the alleged oral agreement subatitubiue 

©.©atract for the original decree is 

A)As 0. Baba Kali kambiwala. 64 I.C. 990= 

44 All. 2S8=20 A. L. J. 63= 

J s .. , A.I.R. 1922 All. 13. 

^tion 92 of the Evidanc© Aot does not bar 

AdiiiBf to prove an agreement by way of 

^juetmenb ol a decree as the R. 2 of 0. 21 C P 

■A J C \ RAMriT and SaUifax, 

C.). RANGLAL v. OHUNILAL. 

-S. 92-Dl..harg6. '' “• ==“«■ 

’ Stager, ‘a™dtbtT tek- “ 

wo^d ,tod,» f dXfS iooting 

'“Wd 1986 Mad. 848. Bid, 



EVIDENCE ACT (1872), S. 92— Discharge. ”] / I 

269;34H.L.J. 79, £xpi.; 44 Bom. 55, Diss. from', 
A.I.R. 1926 Cal. 170 and A.I.R. 1927 Cal. 27, iljRpr. 
Case law referred. {Hamesam and Jackson, JJ,), 
Balasunda naicker n. Ranganatha atyab. 

30 M.L.W. 293= A.I.R. 1929 Mad. 794. 
•Suit on mortgage — Mortgagor alleging compro- 


mise and payment in pursuance evidence of disohargo 
inadmissible. 

Plaintiff brought a suit on a registered mort- 
gage passed by defendant. The defendant contend* 
ed that there was a compromise in the month of 
January, 1923, between the plaintiff and defendant 
by which it was agreed that on the defendant pay- 
ing Rs, 1.500 more to the plaiutiff the entire claim 
for interest due till the end of January, 1928, would 
be discharged and the balance of interest would 
be remitted; that accordingly on 1st February, 1923, 
the defendant paid Rs. 1,500 to the plaintiff in full' 
satisfaction of the claim for interest up to the end 
of January, 1923. 

Seld, that the alleged discharge was based en*- 
tiraly upon the alleged oral agreement, and unless 
the oral agreemaut is proved the discharge could 
not be established and the evidence of thi oral 
adjustment being inadmissible under S. 92 (4), the 
alleged discharge was also inadmissible. A. I. R. 
1926 Cal. 170; A.I.R. 1926 Cal. 906 ; 26 Mad. 195 ; 
37 Mad. 423, Expl. and Dist. ; 44 Bom. 55, Doubted. 
[Fawcett, Ag. G. J. and Murphy, J.). SUKHLAL v. 
JethA. 115 I. C. 382=39 Bom. L R. 1453= 

A. I. R. 1928 Bom. 522. 

— - — Oral evidence to prove satisfaction of claim is 
admissible. 

While no oral evidence can be giveu to con- 
tradict or modify the original contract, there Is 
nothing to prevent oral evidence being adduced 
under prov. 4, S. 92 iu order to prove satisfaction 
of the claim. [Rutledge, C. J. and Brown, J.), 
Maung Pu u. Maung po Thant, iio I.C. 612= 

6 Rang. 191= A.I.R. 1928 Rang. 144. 

In a mortgage suit it is open to the mort- 
gagor to prove that the mortgage has been satisfied 
not merely by payment in full of the amount due 
thereon but by part payment and remission of 
the balance. 44 Bom. 55, i>iss. from (Greduss 
and Panton, JJ.). BhABASUNDARI v. Ramkamat. 
DUTTA. 98 I. C. 869=44 C.L.J. 269= 

A.I.R. 1927 Cal. 27. 

" 'Although an endorsement on a mortgage deed 
in extinguishment of the mortgage, if unregistered, 
is inadmissible in evidence, other evidence as to 
the redemption of the mortgaged property or pay 
ment of the full amount of the mortgage money 
oan be given. 91 P. L. R. 1904, Foil. [Addison, J.), 
Lobhu Ram v. Sazawar. 100 I.C. 129= 

A. I.R. 1927 Lah. 237. 

— ■An oral agreement to receive a lesser amount 
than is actually due on a mortgage in full discharge 
of it, as also its actual discharge, oannot be proved 
under S. 92 (4) of tho Evidence Aot and S. 17 (b) 
of the Registration Aot. 4*2 Mad. 41 (F. B.) j 
27 I. C. 269 ; 34 M. L. J. 79 and 44 Bom, 55, Folh 
[Waller, J.). MINOR YEGNANABAYANA AYYARv. 
SUPPAN OHBTTY. 100 I.C. 84= 

, A.I.R. 1927 Mad. 1111=52 M.L.J. 224. 

Extinguishment of liability orecUed by regi^ 

tered document can be proved. 

It is a Wdll*e8tabU8hed rule that a eubaequent 
oral agreement, varying the terms of a registered 
lease, or suggesting that the rent- payable w^a- 
really less than what was stated in the > registbred 
6r lease, cannot be proved. But a liabl- 
Uty created by a xbgistered inatrament ‘ may ba 
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EVIDENCE ACT (1872), S. 92 — Discharge. 

proved to have been extinguished by letting in 
admissible evidence (including oral evidence) of 
payment of that liability or by letting in admissi- 
ble evidence of any other transaction which opera- 
tes as a mode of payment. 37 Mad 423 Foil 
{Kanhayya Lai and Boys, JJ.). Jhabba Sinoh v. 
CHHAJJU. 1. C. 169=24 A. L, J. 548= 


_ ^ A. I.R. 1926 All. 445. 

^The evidence to prove a discharge of the debt 

but not to vary or add to the terms of the bond is 
not excluded by S. 92. A. I. R. 1926 Cal. 170, Foil 
{Walmsky and Chakravarty, jj,), Ram Rakjan Roy 
t>. Jayanti Lal. 96 I.G. 11 = 30 C.W.N.710= 

44 C.L. J. 449=A.I.R. 1926 Cal. 906. 
Registration Act, S. 17. 


Oral evidence may be admitted to prove that 
a mortgage bond has been discharged partly by 
payment and partly by release of the debt and 
there is nothing in S. 92 of the Evidence Act to pre- 
vent such evidence being admitted. 44 Bom. 65, 
Biss. {Greaves and B. B. Oliose, JJ.). Mahin- 
CHANDBA V. Ram DATAL. 91 I.C. 757 = 

42 C. L. J. 582=30 C.W.N. 371 = 
A. I. R. 1926 Cal. 170. 

' —Where in a suit on a pro-note in answer to 
the demand the defendant pleads that he has 
already discharged the note according to the 
method agreed upon between the plaintiS and him- 
self, there can be no bar under S. 92 to prevent 
proof of that agreement as it is a method of pay- 
ment or discharge. {Wallace and Madhavan 
Nair, JJ.). Satheppa Chettiar v. Muthu- 
SAMI PILLAI. 92 I.G. 393 = A.I.R. 1926 Mad. 537. 


An oral agreement of satisfaction or dis- 
charge of a mortgage debt can bo proved by oral 
evidence. 9 All, 892 ; 4 C.W.N. 304 ; 16 C.W.N. 137 
and 11 C.L.J. 39, Foil. {Einkhede, A.J.C.). KRISNA- 
JI V. KASHIRAO. 90 I.C. 450=A.I.R. 1926 Nag. 220. 
- - •JHscluirge of debts can be proved, though it con- 
flicts with statements of fact ma^ in a deed. 

Where the mortgagors are setting up an agreement 
between them and the mortgagee to the effect that 
the latter had agreed to allow them credit for 
certain items, they are not in any way con- 
tradicting, varying, adding to, or subtracting from, 
the terms of the registered deed of mortgage. They 
are merely showing an agreement relating to the 
payment and the consequent discharge in p<<rt of 
the mortgage debt. Even a statement of fact made 
in a written instrument could be contradicted, as 
the prohibition relates only to the varying, adding 
to, subtracting from, or contradicting the terms of 
a contract in writing. 14 C. L. J. 507, Foil. 
{Stuart, C. J. and Misra, /.). SUKH L.AL v. 
MurariLal. 93 I.O. 1019=1 Lack. 160= 

13 O.L.J. 95 = 3 O.W.N. 248 = 
A. I. R. 1926 Oadh 273. 


— B. 92— Document silent as to Interest. 

It is open to one of two joint transferees to 

prove what interest, if any, is taken by the other 
where the document does not specify the extent of 
the shares, and evidence of subsequent conduct to 
prove this is not barred by S. 92 between the 
transferees inter se. 10 All. 421 ; A. I. R. 1927 Mad. 
1102, Foil.; 2^. E. Ry. v. Bastings, (l900)jA. C. 260, 
Ref. (Curgenven, J.). RAMAYTA ChettI v. 
Mannabu CHETTI. A I R. 1930 Mad. 590. 

Conveyance creating joint tenancy— Parol evi- 
dence to prove severance is admissible — S. 92 has no 
application tv such case. 

Where property is purchased in the name of 
several persons jointly, a joint tenancy is created 
and parol evidence is a>dmiB8ible to prove tha^ the 


EVIDENCE ACT (1872), S. 92 — Documents reqalr- 
Ing registration. 

joint tenants have become tenants-in-common. The- 
evidence is tendered not for the purpose of con-* 
tradicting or varying the terms of the conveyance' 
but of proving facts from which it may bo inlerredl 
that, accepting the conveyance as creating a joint, 
tenancy, the purchasers have subsequently so dealt 
with their respective interests thereunder that the 
joint tenancy has become a tenancy-in-oommon. 
[Lord Warrington of Chjffe.) TAN CHEW HOE Nsa 
V. CHEB Swee Chemg. 116 I.C. 385=^ 

29 M.L.W. 44=56 I. A. 112=A.I.R. 1929 P.C. 72=^ 

56 M L.J. 643 (P. 0 ). 

Whore a sale-deed is taken jointly in the 

name of two persons but it is silent as to the res- 
pective shares of each, S. 92 is no bar to the proof' 
of facts which would establish their right to- 
separate items of property conveyed to them by the 
deed. 10 All. 421, Foil. [Devadoss, J.). MD. SULTAN- 
MOHIDEEN V. AMTHDR JALAL. 101 I.C. 653=’ 

38 M.L T. 247 = 1927 M.W.N. 168= 
A. I.R. 1927 Mad. 1102=32 M.L.J. 587. 

■ —Joint execution of a bill — Oral evidence that one: 
icas surety is not excluded if creditor's right ta 
demand immediate payment for either is not affected. 

Where a bill contains a joint promise by the 
two executants to pay to their creditors the-, 
amount of the bill jointly and severally so far as- 
the express promise goes it may not be varied by 
parol evidence*; but where the bill does not de- 
clare in express terms the rights of the co-obligors- 
infer se, there is nothing in law to prevent one of 
them from proving such terms by parol evidence,, 
provided that bo does not thereby intend to affect 
the rights of the creditor to demand immediate 
payment from either or both of the co-obligors or 
joint promisors; A. I.R. 1924 Sind 13, Pel. on. 
(Rupc'^yid and Bilaram, A. J. Cs.). MOOLJr 
Mdbabji Sunderji t>. M.O. Pinto. 

92 I. C. 667 = 20 8. L. R. 106= 
A. I.R. 1926 Sind 158. 

—8. 92— Documents requiring registration. 

When an “award” is found in reality a parti- 
tion doed and hence inadmissible in evidence for- 
want of registration, no secondary evidence can bo 
admitted to prove the partition: 10 P.R. 1917, Foil. 
[Teh Chand and Bhide, JJ.). KALAYANiDASr. OMA 
DATT Hans Raj. 113 I.C. 87= 10 L.L. J. 169. 
So a deed of gift of immovable property can- 
not be received in evidence if unregistered nor can.' 
the terms of the instrument be proved by oral' 
evidence: 59 Pun. R. 1914, Foil. [Shadi Lal, G.J . 
and Le Rossignol, J.). MAULA BDKSH v. HAFI- 
ZUD-DIN. 94 I. C. 7=8 L.L.J. 156=^ 

27 P.L.R. 236=A.I.R. 1926 Lah. 372. 

Where the rate of interest payable on ^ 

mortgage for an amount exceeding Rs. 100 is modi- 
fied by an agreement, the agreement is compulsori- 
ly registrable and oral evidence to prove itsterma- 
is not admissible under S. 92, proviso. (4) of the 
Evidence Act. {Hallifax and Kotval, A.J.Cs.). 
KASTDBCHAND V. SlNGHAl RBTANOHANO. 

93 I. C. 95 = A.I.R. 1926 Nag. 321. 

" Registered mortgage rescinded only by register- 
ed document. 

In tho mortgage thore was a forfeiture clauee to* 
the effect that the mortgagor was to be debarred 
from redeeming the property after the expiratioiii 
of two years from the date of the mortgage. A year^ 
afterwards the mortgagor said, that he, by a 
pding^ made over the land to the defendants who-* 
promised to allow redemption at any timot 
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BVIDENOE act (1872), S. 92— BTidence of con- 
daot. 

Sild, the Bubsequent oral agreement could not 
be proved. It amounts to an agreement to res- 
cind the mortgage and is by law required to be in 
writing and registered. {Maunq Kin, J".). UKYO v. 
MG. PAN yo. 74 I.C. 154=1 Bur. L.J. 193= 

A.I.R. 1923 Rang. 102. 

— 8. 92— EvideBce of oondoct. 

——The evidence of the acts and conduct of par- 
ties for the purpose of showing that the main or 
essential terms of a registered instrument have 
been varied is not admissible, for an agreement is 
nonetheless oral, although it is to be inferred 
from the conduct of the parties : 6 C.W.N. 242, Dist.; 
98 Cal. 892 (P.C.) ; 39 Cal. 284 ; 41 Cal. 493 (P.C.) ; 
20 p.W.N. ^7 and oth^ cases discussed ; 20 C.W.N. 
947, Not appr. (Mitter and Mallik, JJ.). LAKSHMI 
GHABAN V. IIAHADEWIP CHANDRA. 

116 I.C. 733=56 Cal. 201 = 
A.I.R. 1929 Cal. 437. 

Evidence of subsequent acts and conduct is 

admissible to prove the character of a deed : 
72 P. R. 1901 ; 28 Cal. 256 and A.I.R. 1925 P.C. 75, 
Bef. {Bhide, J.). Beli Ram v. Devi Chand. 

1171. C. 907= A.I.R. 1929 Lah. 875. 
——The rule, that the conduct of the parties in 
respect to an instrument may be looked to in con- 
struing a document, is subject to this reservation 
that it can be admitted only after every other means 
to construe a deed have been exhausted ; Attorney- 
General v. Drummond, (1842) 1 Dr. & War. 353, 
FoU. {Boss and Wort, JJ.). Devjee Trikamjee v. 
DAYAMOY MDKHERJI. 108 I. c. 418= 

A.I.R. 1928 Pat. 225. 
'Where a gift has been efieeted by an instru- 
ment only the conduct of the parties can be con- 
sidered for the purpose of showing that the trans- 
aotion is not what it purports to be. {King, J.). 

Kbishnapal Singh t. Sri raj Kahjb. 

104 I.C. 299=1 L.c. 97= 
A.I.R. 1927 Oadb 278. 
; — registered deed has to be cancelled by a 
registered deed and evidence of an oral agreement 
to rescind it is shutout by S. 92 (4) of the Evidence 
Act. So also the conduct showing that the register- 
ed transaction is at an end is equally shut out by 
section. 82 Mad. 281, Foil. {Kinhhede, 
A.J.C.). NaebadjIv. GOPAL. 87 I.C. 29 = 

A.I.R. 1925 Nag. 459. 

Whera the conditions in a grant are clear 
and unambiguous, evidence of the conduct of the 
parties leading to a difierent inference is in- 
tu^ssiMe. {Jwala Prasad and Maepherson, JJ.). 
Gopal Ojha V. ramadhab Singh. 82 1. c. 204= 

A I R- 1925 Pat. 228. 

tan ®^*^“5»otthe acts and conduct of parties 
to not admissible to show that the document was 

really not what It purported to be, that is, that it 

TO not » mortpge but really a sale. {Wahnsley 
w B. B. Qhosh, JJ,) , KamALa KAnta o 
Ananda ohandba Ohakbabdbty. 71 I.C. 1030= 

, V A-I-R- 1924 Cal. 387. 

—— B^denoe of subsequent acts and conduct is 

82 I.C. 686=2 Rang, 283= 3 Bup. L.J. 88= 

- T i • V* , 1994 Rang. 283. 

'^j-j-The weight of authority ao far as the Oaloutta 

,41^ Ooi^ IS concerned is la, favour of the admis- 

#IpUity of eyjdenoe of the aota andi^oondu^of 

auent acts ank oonduot of the parij^, thai oajtaii 


EVIDENCE ACT (1872), 8. 92— Intention of 

parties. 

terms of a contract were never intended to be acted 
upon, t.e., from the very beginning. 22 All. 149 
(P.C.). Diet. {Chatter jee and Panton, JJ.). NABEN* 

DBA LAL Khan v. bhola Nath bhuya. 

77 I. C. 154=27 C. W. N. 338= 
A. I.R. 1923 Cal. 417. 
In order to prove evidence of a contem- 
poraneous oral agreement, oral evidence of subse- 
quent conduct can under no circumstances be ad- 
mitted. 45 Cal. 320 (P.C.), Foil., Cass-law dis- 
cussed. {Broadway and Harrison, JJ.). PlTZ- 
HOLMES V. BANK OF UPPEB INDIA. LTD. 

77 I.C. 523=4 Lah. 258=5 L. L. J. 438= 

A.I.R. 1923 Lah. 548. 

Evidence of conduct is admissible if the 

contract is ambiguous in its terms. But where the 
terms of the contract are perfectly plain, evidence 
of conduct is not admissible to vary the terms of 
the agreement between the parties. {Mookerjee, 
A.C.J. and Fletcher, J.). BBABANI Nath v. PURNA 
CHANDBA. 61 I. 0. 818=33 C.L.J. 332= 

25 C. W. N. 308 = A.I R. 1921 Cal. 212. 
— S. 92 — Fraud. 

—Whether includes fraud on registration law. 

The word ‘fraud’ used in the proviso is wide 
enough to include a fraud on the registration law. 
Thus a party can show that an item was fictitiously 
put in. Scope of proviso discussed. {Sulaimars 
and Kendall, JJ.). GOPI NATH v. BUP RAM. 

1930 A.L.J. 926. 

There is a great difference between a suit to 

invalidate a document on the grounds of fraud, etc., 
mentioned in proviso 1 and a suit for a declaration 
that a document is not what it purports to be 
according to its plain grammatical meaning. {Mac- 
leod, C.J. and Coyajee, J.) Mabtand Tbimbak 
V. Ambitbao Baghojirao. 93 1.0. 924= 

27 Bom. L. R. 951=49 Bom. 662 = 

A.I.R. 1925 Bom. 601. 

Where a document is attacked on the ground 

of fraud, oral evidence for the purpose of supersed- 
ing the recitals in respect of the terms of the 
document is admissible under proviso (1) of S. 92. 
{Waeir Hasan, A.J.C.). KUNWAR BBHABI LAY, 
V. KALKA. 77 l.c. 695=25 O.C. 282= 

A.I.R. 1923 Oudh 45. 

' ■ Where appellants knew that the plaintiffs 
were the true owners it would be a fraud on their 
part to insist upon their claim to the property 
under the proviso (1) to S. 92. Even if S. 92 did 
not apply, the appellants could not maintain their 
claim in equity. {Macleod, 0. J. and Shah, J.). 
MAHADEO KRISHNA PABKBB V. TUKABAM CHAYA 
KONDTA. A.I.R. 1922 Bom. 256. 

-8, 92~Gift. 

Parol evidence is not admissible to show 

what was transferred under a deed of gift. {Ash- 
worth, A.J.C.). Mt. Muhesha V. Rameshar. 

74 1.0. 295=10 0. L.J. 24= 

26 0. C. 329 = A. 1. R. 1923 Oudh 173. 


—8. 92 — Intention of parties. 

•Purchase in the name of daughter — Intention, 
proof of. 


Deolarations by the parent if oontemporaneous 
with the purchase are admissible to prove snob an 
intention, but declarations subsequent are to be 
rejected. A. I. R. 1931 P. C. 66, Appl, ; Qrakb 
v. Qrabb, 86 R. R. 862 ; Sidmoulh v. ^idmouth 
60 R. R. 236. anA 6 M. I. A. 58 (P. 0.), Bel. on. 
(Baea and Sripasiava,, JJ.). Alice Georgina 
PA soBAUD 0. Emma Bertha Paso^Ud , Nison. 

. . A.I.R* 

■ 'I . , . T t "» 
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EYIDENCE act (1872), 8. 92— Intention of 

parties. 

• Transactions evidenced by instrument — Evi- 

d^ce regarding attesvdant circumstances is admis- 
sible under S. 92. 

When considering the nature of evidence that 
could be kept adduced in cases where a defendant 
sets up a plea that a certain instrument exhibits 
only a nominal transaction and at the same time 
admits that a definite amount was paid in respect 
of the same transaction evidence by the instru- 
ment, the provisions of S. 92. Evidence Act, and 
S. 81, Trusts Act should be kept in view. Oral 
evidence of intention of parties is inadmissible. But 
evidence under S. 92 (b). Evidence Act, regarding 
the attendant circumstances is admissible: 
A.I.R.1924 P.C. 226 and A.I.R. 1925 P. C. 75. Foil. \ 
22 All. 149 and A. 1. R. 1917 P. C. 207, Ref. 
{Ananthakrishna Iyer, J.). Ven'KATABATNAM v. 
VENKATASWAMI. A.I.R. 1929 Mad. 807. 

• Deed — Construction — Sale or mortgage — Ttvo 
documents executed almost simultaneously — One a 
deed of sale and another an agreement to re-sale — 
Surrounding circumstances and intention must be 
looked to for deciding whether they constituted a 
mortgage. 

When the question with reference to two docu- 
ments, .4 and B executed almost simultane- 
ously, one purporting to be a sale and the other an 
agreement to ie*sell, is, whether the transaction is 
a mortgage or whether it is merely a sale with an 
agreement to repurchase, the case has to be decided 
on the instruments and the language employed in 
them having regard to the surrounding circum- 
stances. No oral evidence is admissible to prove 
the real meaning or intention of the parties and 
not even the subsequent conduct of the parties can 
be looked at or regarded for the purpose. 

Where it was found that at the time of exe- 
cution of the documents A and B the property 
was impending sale, tbit it was sold under the 
first document A for comparatively low price, 
that the vendors under A were plaintiffs and one 
P a prior mortgagee while the persons who were 
entitled to the benefit of the contract under B 
were only the plaintiffs, that the actual posses- 
sion of the property was only with the vendors 
even before the execution of a muchilika by 
plaintiff in favour of the defendant the opposite 
party, that there was no evidence of any bargain- 
ing for the price of the property, there was no 
reliable evidence with regard to the inspection of 
the property or the examination of the title deeds 
before concluding of the transaction, that the 
creditor while speaking of the amount paid always 
used the expression “advance the amount" and it 
was further found that the document B namely 
the agreement to re sell provided "after the expira- 
tion of the said period you will claim no right 
or privilege whatever to this agreement or to the 
properties detailed below and I shall be in undis- 
puted poRsession of the said properties," 

Held, that the only conclusion that would be 
in consonance with what may be regarded as the 
real intention of the parties was that the transac- 
tion was only a mortgage and that the sale was 
merely by way of security for the amount that was 
advanced. {Srinivasa Ayyangar and Reilly, JJ.). 
SUTHABSANA CHABIAB V. 8. SAMABAPUBI 

Chettiab. 110 I.O. 837=1928 M.W.N. 634— 

A.I.R. 1928 Had. 690. 

Oral evidence for the purpose of ascertaining 

the Intention of the parties is not admissible ; 


EYIDENCE ACT (1872), S. 92-Intere8t. 

22 All. 149 (P. C.). Foil. (Prideaux, Ag. J. C.). 
Kaluram V. Gajasa. 107 I.C. 201 = 

A I.R. 1928 Nag. 182. 

Where a document is not one which embodies 

the terms of a contract between the parties, but it 
is merely a written admission of a fact by the 
plaintiff, evidence of the real meaning of the words 
us« d in it is not excluded. {Hallifax, A. J. C.), 
JUMMA V. ABU. 93 I.C. 193 = 

A. I. R. 1926 Nag. 301. 

Though evidence to vary the terms of an 

agreement in writing is not admissible under 8. 92, 
yet evidence to show that there is not an agree- 
ment at all is admissible. Therefore, it is open to 
the Court to examine the surrounding circum- 
stances with a view to enable it to decide whether 
the parties intended to arrive at any agreement in 
regard to the subject-matter of the suit : 
A, I. R. 1925 P. C. 75. Foil. {Das and Adami, JJ.). 
Ramdhani Singh t>. Kewal Manx Bibt, 

90 I.C. 929 = 7 P.L.T. 145= 
1926 P.H.C.C. 29= A.I.R. 1926 Pat. 156. 

Where the promisee knew that one co-exe- 
cutant was a surety for the other co-executant, 
evidence may be let in to prove that he was a 
surety. {Young, J.). MaUNG SEIN v. MA SAW. 

82 I.C. 816 = 3 Bur. L J. 112= 
A I.R. 1924 Rang. 360. 
—— That a gift was made subject to a condition 
can be proved under the provisions of 8. 92. 
{Robinson. C. J. and Beasley, J.). MA THIN 
MAINQ V. MAING GTI. 75 I C. 166= 

1 Rang 351— A.I.R. 1924 Rang. 13. 

The oral admission of the mortgagor cannot 

be utilised to contndict the terms of the mortgage 
document. It would be dangerous to allow outside 
evidence to show the intention of the writer, which 
is not disclosed by the authorised channel namely, 
the words which ho himself selected. {Mookerjee 
and Rankin, JJ.). SIANMATHA NATH KAB v. 
Probodhchandra Patabhi. 73 I C. 416= 

37C.L.J. 52 = A I.R. 1923 Cal. 102. 

Language showing intention of document — 

Different intent cannot be proved. 

Wh«re the language of the document is clear, no 
evidence is permissible to prove that the intention 
of the parties was one different from that appearing 
on the face of thedocument. 

Where a trust deed to discharge debts as well as 
to benefit the 8->n of the author of the trust, was 
sought to be proved to be one for the benefit of the 
creditors alone, under S. 92, proviso (1). 

Held.thut such proof cannot invalidate the docu- 
ment, and that the proviso does not apply. {Ash- 
worth and Simpson, A.J.Cs.). Shabf-uz-zaman t>. 
Sir HENEY SlenyoN. 70 I.C 233=25 O C.291 = 

10 O.L.J. 491 = A I R. 1923 Oudh 80. 

—.-Defendants are not precluded by the provi- 
sions of S. 92 of the Evidence Act (I of 1872) from 
giving parol evidence for the purpose^ of showing 
that a deed, say, of gift of one kind like heba-bil- 
ewaz, was in reality intended by the executant to 
be a deed of gift of another kind or ordinary 
{Chatter jee and Panton, JJ.). SbeAJUDDIN 
DAB V. isAB HALDAR. 70 I.O. 203= 

49 Cal. 161=25 C.W.N. 833= A.I.R. 1922 Cal. 288. 

— S. 92— Interest. , , 

A bond declared that money^ was to he repaid 

with interest at a certain rate A simultaneous oral 
contract declared that no interest was to be paid, 
but the creditor was to be in possession of certain 
piece of land and was to pay himself the interes 
out of the usufruct. 
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EYIDENOB ACT (1872), S. 82— Interest. 


Eeld, that the two contracts were inconsistent 
with each other and eo oral evidence was excluded. 

^EukeTjwand B&nnety JJ.). Kali Deen Singh 
V. JAGAT PATHAK. 122 I. C. 894= 

A. I.R. 1930 All. «0. 

A mortgage deed was executed on 23rd 

March, 1920, for a certain sum payable with interest 
at Ij per cent, per mensem on 15th April, 1921, and 
(liable in case of default to carry interest at 2 per 
cent, per mensem. On 24th Maroh, 1923. certain 
payment was made and it was averred after that 
date, the mortgagee agreed to accept interest at 1^ 
per cent, in proof of which the mortgagor pleaded 
that the mortgagee calculated in his books interest 
At the rate of 1^ per cent, per mensem. 

Held, that such calculation of interest in the 
mortgagee’s book would not bind him to accept 
more than IJ per cent, per mensem and such agree- 
mentcould not be proved under proviso (4) to S. 92. 
A.I.R. 1914 P.O. 27 and A.I.R. 1929 Nag. 194, Dist. 
(Joefcson, d./.C.). nasayan Singh v. Keshosa. 

122 I.c. 436= A I R. 1930 Nag. 235. 

^ Where it was suggested that the creditor was 

in the habit of accepting 15 p.c. when a debt was 
repaid even though the stipulated rate was 24 p.c. 
And that therefore it should be held that in other 

cases too the intention was only to collect the lower 
rate. 


that the suggestion is manifestly unten* 
able. The giving up a portion of interest is purely 
A matter of grace, It cannot be used for construing 
the suit arrangement as meaning 15 p.c, for that 
^ S. 92, Evidence Act. {Krishnan 

Odgers, JJ.). RAMALINGAM CHETTIAR v. 
fiUBRAMANYA CHETTIAB. 103 I.C. 394= 

SO Mad.614=38 M L.T. 323=26 M L.W 699= 
_ A.I.R. 1927 Mad. 620=32 M L.J. 612. 
~ ^ bond is silsnt&bout intorest svidencs 

as permissible to prove a separate agreement to pay 
interest, but very satisfactory and strong evidence 
18 essential in order to establish any such separate 
agreement. {Findlay, J. C.). Raozarto v. Hari- 
BALLABH. 100 I.C. 794= 10 N L.J. 43= 

a , A I.R. 1927 Nag. 195. 

potion 92 prevents proof that though a hon(i 
aupulates for compound interest, yet that there 
was ^ oontemporj^neous oral agreement that not- 
witbstanding the bond, compound interest should 
not be claimed. Nor can the fact that as a matter 
ot toot only simple interest was realised, entitle a 
party to vaiw the written contract. {Newbould and 

MIA n. AMANMAL 
B^BA. 78 I. 0. 742= A. I.R. 1925 Cal. 276. 

«i. subsequent oral agreement not 

to oharp compound interest is inadmissible to vary 

contract which is a registered one. 

JOGENDRA NATH 

BANBBJEB t>. KaODA BUKSHA BiSWAS. 

"^2 LO. 884= A.I.R. 1924 Cal. 380. 

not document is formally drawn up, it would 

SmoI ^ adduce evidence in 

Intemst wW agreement to pay 

Moll BISWAS Hakipada’ 

70 I. 0. 790= A.I.R. 1923 Cal. 402. 

=eV= r $ 

£01 interest mede "at tS^ttme ot thL 

*^*®?*i^ anspioiouB, hut is 
facte inadmissihle iQ.evidenoe. {Batikin J ) K 

Oal. 716=A..(.R“liM 01^813. 


EVIDENCE ACT (1872), S. 92— Mistake. 

Oral agreement for different rate of inUreet ihen 

that in the pro-note isinadmiisible^Note by 2 defen- 
danU^Liability is joint and several. 

Where the plaintiSs set up an oral agreement 
according to which the promisor agreed to pay in* 
teresfc at the rate of 1 pet cent, while the rate men- 
tioned in the pro-note was 8 annas per cent. 

Held, the oral agreement sought to be proved is 
clearly inconsistent with the terms of the docu- 
ment itself and is inadmissible, {hyle, A.J.C.)* 
Habib Ali Khan 1 ;. lala Ram NARAY AN. 

68 I.C. 523 = 9 O.L.J. 273= 
26 0 C.36=A.I.R. 1922 Oudh 270. 
— S. 92— Interpretation. 

Word—'^ Collateral ” means not inconsistent, 
“Collaterar’means in effect not inconsistent with 
the terms of the agreement in question. {Mukerjee 
and Ashworth, JJ,). LACHMAN DAS v. RAM 
PRASAD. 100 I.C. 102) = 25 A.L J. 349 = 

49 Alt. 680= A.I.R. 1927 All. 422. 
— S. 92— Landlord and tenant. 

'Where a tenancy is brought into existence 

with a view to a particular purpose, subsequently 
the parties may alter its character and incidents 
by their conduct. {Waltnsley and Uukerji, JJ.). 
lal Ghose w. Nilkantha Das. 80 I.C. 898= 

A. I. R. 1923 Cal. 340. 

A tenancy can be proved without proving 

any written lease that may exist. 1 N. L. R. 147 ; 
41 C. 347, Ref. {Drake Brockman, J. C.), SURAT 
SINGH t>. Rani. 59 I. C 461 (Nag.). 

— S. 92— Mistake. 

In a suit for recovery of possession based on 

a document whioh contains a mistake, the pro- 
perty in suit being left out through clerical mis* 
take, although a suit for reebifioatiou may he bar- 
red by limitation, the plaintiff is entitled to succeed 
and mistake can be proved under S. 92. A. I. R. 
1927 All. 355, Ref. {Dalai, J.). SUKHDEO RAI 
V. ram Narain RAI. A.I.R 1930 All. 387. 

In case of niutiuil mistake extlter party can 

prove mistake in written contract. 

Where a mortgage deed stipulates that Be. 1 per 
month shall be paid interest and the mortgagee 
oontende that the rate of interest agreed upon is 
Re. 1 per cent, per month, the words'^per cent." hav- 
ing been omitted from the mortgage deed, through 
clerical mistake, it is a case of mutual mistake of 
the parties and not one of patent ambiguity as con- 
templated by S. 93. The case is similar to one in 
whioh a description of property intended to be con- 
veyed in a particular deed has been wrongly entered. 
Therefore the combined effect of S. 92 (1), Evidence 
Act, and S. 31, Specific Belief Act, is to entitle 
either party to the contract to protect his rights by 
proving the mistake in the written contract ; 
39 Mad. 892 and A.I.R. 1922 All. 42, Rel. on ; 41 Oal. 
742, Disf. [Stuart, C. J. and Srivastava, J.). Bam 
Bhabosay Lal V. Janki Prasad. 7 O.W.N. 14= 

A.I.R. 1930 Oudh 98. 

Surety bond. 

The wording of the surety bond did not 
support a person’s contention that he did not sign 
a bond for payment of the amount hut fox 
appearance and payment of the amount only on 
failure to produce the person. The evidence show- 
ed that though the bond was read out to the person, 
he was told that he was surety for the appearance* 
The person had offered himself to be a surety by an 
application In whioh he stated that as the judg- 
ment-debtor would be produced he placed the pro- 
perties mentioned therein as seouti^. The ordet 
for the release of the jttdgipent-Aebto® was vague* 
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EVIDENCE ACT (1872), S. 92— Mistake. 

Held, that though ordinarily the wording of the 
bond could not be allowed to be contradicted there 
was ample ground for holding that the bond 
happened to be executed under a mistake as to its 
real purport. {Mya Bu, J.). Po Naw v. Maung 
Ba Chit. A.I.R. 1929 Rang. 262. 

— — -Where the intention of the parties was to 
sell survey No. 181 but by mistake survey No. 161 
was put in the sale-deed instead of No. 181, 

Held, that extrinsic evidence was admissible as 
to circumstances which would show that survey ^ 
No. 181 was intended to be sold and not survey i 
No. 161. {Kinhhede, AJ.C.). %h-BYlhZlv. Nawal- 
SINGH. 104 l.C. 736=10 N.L.J. 201 = 

A.I.R. 1928 Nag. 4. 

Mistake in written contract can be proved by 

either party — Suit for rectification of contract is not a 
necessary preliminary. 

When parties have come to a contract but have 
failed to express themselves correctly, if a mistake 
is a real one and mutual, and can be established by 
satisfactory proofs, a Court of equity will reform 
written instrument so as to make jt conformable to 
the precise intent of the parties. 

The combined effect of S. 92, Cl. (a), Prov. (1) 
and of S. 31, Specific Relief Act is to entitle either 
party to a contract, whether plaintiff or defendant, 
to protect his right by proving a mistake in con- 
tract, for example, mistake in the description of 
the property sold by giving wrong survey number 
to same : 39 Mad. 792, Eel. on. 

What in such cases is rectified is not the agree- 
ment but the mistaken expression of it: S 8 Bom. 
420 and A. I. R. 1922 All. 42, Eef. 

In such a case a party is entitled to succeed 
upon a construction of a conveyance itself without 
the necessity of having to take proceedings, by way 
of a separate suit for rectification of the deed, as a 
Court is competent to give effect to what was in- 
disputably the real agreement between the parties 
without driving the plaintiff to a separate suit for 
rectification ; 2 C.W.N. 260 and A.I.R. 1923 Cal. 63, 
Foil. (Kinkhede, A.J.C.\. SABHAJI v. NAWAL- 
SINGH. 104 l.C. 736=10 N.L.J. 201 = 

A.I.R. 1928 Nag. 4. 

Sale-deed — Certain property sold omitted in 

sale-deed bij mutual mistake— Rectification not souyht 
within Limitation — Oral evidence can be admitted to 
prove sale. 

Though a remedy by way of rectification of an 
instrument by a suit is open to a party, when 
through fraud or mutual mistake of the parties an 
instrument in writing does not truly express their 
intention ; this does not mean that if, notwith- 
standing the mutual mistake, the property actually 
intended to be transferred has passed to the posses- 
sion of the vendee, the vendee’s title to the property 
can be challenged simply because the instrument 
has not been rectified within three years from the 
date of the discovery of the mistake by the vendee. 
It will always be open to the vendee, If his title is 
challenged by the vendor, to show that there was a 
mistake in the instrument and that, as a matter of 
fact, the property in his possession was intended to 
be transferred to him. In fact the vendee is entitled 
to lead oral evidence to show the mistake in the 
instrument. The mere failure of the vendee, to 
have the instrument rectified within three years 
from the date of the discovery of the mistake, can- 
not have the effect of extinguishing his title to the 
property intended to be conveyed 
not properly describfid the 0 ftle*deed : 


EVIDENCE ACT (1872), 8 . 92—Mortgage. 

197, Bel. on. {Iqbal Ahmad, J.). KE9HO SiNGH v.- 
ROOPAN SINGH. 100 l.C. 968 = 

A.I.R. 1927 All. 355. 

Specific Relief Act, S. 3 1 — Mis-statement in- 

pro-note a? to rate of interest owing to mutual mistake- 
can be rectified. 

The Court can correct the terms of a document if 
it is proved to the satisfaction of the Court that any 
of such terms are inaccurate owing to a mutual' 
mistake. It can also correct a mis-statement in a 
promissory note if in fact a terra had been placed in 
the note without really representing the true bar- 
gain between the parties. Druiefv. Lord Parker,. 
(1868) 5 Eq. 131, Foil; (1885) A. W. N. 42, Refi 
{Costello, J.). Ladha Singh v. Munshi Ram 
AGARWABA. 104 I. C. 559=31 C W.N. 747= 

A. I. R. 1927 Cal. 605.. 


Sale-deed with condition of re-purchase execut- 
ed but consideration of re-purchase not entered — Evi- 
dence to prove consideration is allowed. 

A deed of sale duly executed and registered con- 
tained an agreement for re-purchase but the space 
intended to insert the amount of re-purchase money 
was left blank. The executant brought a suit for 
specific performance and rectification of the deed, or' 
in the altematWe for its cancellation, 

Held, that the omission to enter the price was- 
either due to the fraud of the purchaser or to a 
mutual mistake ; that under S. 92 (1). oral evident 
was admissible as to the amount agreed upon on the 
ground of fraud or mistake and that the document- 
could be rectified by the Courts under 8 . 91, Specifie 
Relief Act so as to bring it into accord with the real' 
intention of the parties. {Lentaigne and Carr, JJ.). 
MAUNG PE GYI v. HAKTM ALLY. 80 I-C- 759= 

2 Rang. 113 = 3 Bar. L.J. 44= 
A.I.R. 1924 Ranf 235. 

\ mortgage-deed was renewed and in the 

renewed deed a part of the mortgaged property was- 
mis-described, 

Held, that under S. 92, proviso (i) of Evidence 
Act it was open for the plaintiff to prove this 
mistake and the evidence which they J®, 

nrovf that fact was admissible. {Lindsay andOokul 
Prasad, JJ.). Abdll HAKIM .. Bam GOPAL.^^^^ 

20A.L.J. 53=A.I.R. 1922 All. 42. 

Oral evidence of the negotiations antecedent 

to the execution of the instrument which shows- 

that what was intended to be offered and accepted 
was different from what was by mistake actually 
described in the instrument can be given. 
22 All. 149 (P.C.) and 6 Bom. L.R. 8 ^. roll. 
{Mookerjee and Buckland, JJ.). 

RAY V. JOGESHWAR RAY. 66 1.0. 

34 C.L.J. 256=26 C.W.N. 36 = A.I.R. 1921 Cal. 730. 

— S. 92—Mortgage. , ^ , 

-parties to a registered deed are precluded by 

• -f o AV1a61lC6 tnftt 


e provisions of B. 99 from giving 
e property comprised in the deed is 
m that which on the face of the deed 
vebeen mortgaged. 

aeplwrson, J.). Musi Kaztm Hajt MUTA 

DDi. 90 l.C. 841 = 7 P.L.T. 


■Scope. 


Vhen there is a subaequent oral 

ween a mortgagor and the relahnj 

y to the mode of payment of the 

nev, evidence with respect^ auch 

nt ia admissible: 9 All 8OT ; JJ 
p T T fifiO and A.I.R. 1928 Mod. 288, Doll. Buv 

lere ‘such oral agreement purports to change -the- 
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N'IDENCE ACT (1872)* S. 92^Hopigage. 

obaraoter of the mortgage also, the evidence is in- 
admissible. {Bhids, J.), CHANDEB Has V. AKBAB. 

110 IX. 261 (Lab.). 

Transfer of Property Act, S. b^—Mottgage-deed 

unregistered — Mortgage is invalid but recitals in the 
deed are admissible to show nature of mortgagee's 
possession. 

Evea though a mortgage not effected by a regis- 
tered deed ae required by 8. 69 is invalid, the reci- 
tals in the unregistered mortgage-deed are admis- 
sible in evidence for the purpose of explaining the 
nature and character of the possession of the mort- 
gagees over the mortgaged property; 43 Mad. 244 
{P.C.), Rel. on. (Iqbal Ahmad, J.). MAHA MAN- 
GAL Rai t>. KiSHUN KUNDU. 100. IX. 346= 

A.I.R. 1927 All. 311. 

In a mortgage suit for sale the defendant 

pleaded that plaintiff mortgagee had subsequently 
orally agreed to accept in fall satisfaction of the 
mortgage debt aconveyance of six shops valued at 
Rs. 95,^ and Rs. 7,000 in cash. On the date when 
the oral agreement was made a sum of Es. 1,12,000 
was due on the mortgage, 

Geld, that the oral agreement amounted to a 
modification of the original contract and was in- 
admissible under S. 92 (4); 42 Mad. 41, Foil. 
(Banerjiand King, Jf.). Md. NiAZ AHMAD v. 
NANHB MAL. 119 I.C. 107 = 1929 A.L-J. 924= 

A.I.R. 1929 All. 615. 

' Where the mortgage-deed provided that 
interest should be paid at one per cent, per mensem 
oompoundable yearly and the defendant alleged in 
on the mortgage that the contract between 
was that only simple interest should be 

^eld, that the evidence in support of the alleged 
Mai agreement was inadmissible under Ss. 91 and 
^of the Evidence Act. (Banerji and King, JJ.). 
iJBHABiLAL V, Abdul Aziz. 119 I.C. 92= 

^ •J 866* 

Evidence of a enbsequent oral agreement 
^0 vary the original registered mortgage- 
inadmissible under proviso 4 to 
o. {Lentdigne, J.). Maung MlAT TUNG AUNG 
«. MAIJNC PUDU. 89 I.C. 879=3 Ran^. 243= 

A. I. R. 1925 Hang. 322. 

mortgaging land with possession hut 
wwottf regtslered deed — Oral evidence to prove trtort- 
<^wed hut he may sue on title for posses- 
^^^^conditi^ of returning consideration mo}iey. 

^ plaintiff alleges that possession of im- 
property has been given to the defendant 

® upwards, but 

any registerid instrument, no oral evi- 

transaction. There 
o»8M between 
mortgage aud an in- 
SS.?; ^ to the party in 

?i?ff bought without obtain- 

Conveyance to sue for spefci- 

feCdlVa “S “b* l » VI ^ 

Atifi otw goft /w X V , i* E.L.B. 384 (F.B,) 

VMrUL4s^u* L.v 1)^ lit eiicli a It is 

at daowS 11*46 IWifajid#' MfidHltfuai 



i EVIDENCE ACT (1872), S. 92— 0»al agreement. 

; tion but by ordering repayment on equitable 
I grounds. The reason why different principles- 
I apply to the admissibility of evidence to prove a- 
contract to mortgage and a contract to sell is that. 
in the latter the defendant is entitled to olainb 
specific performance and in the former case he ia 
not. (Bobinson, C. J., Brown and Boyle, JJ.).. 
MAUNG San min V. MAUNG PO HLAING. 

94 I.C. 667=4 Bur. L.J. 118=4 Rang. 

A.I.R. 1926 Rang. 291 (P.B.)^ 

. — -Where a mortgage deed provides for redemp- 
tion within 2 years of the date of the moitgage> a^ 
party to the deed cannot be permitted to prove 
verbal promise to allow redemption at any time.. 
(Lentaigne, J.). Ma HiN Tha v. Ma THBT 8u. 

76 I. C. 624=2 Bur. L.J. il9a 
A I R. 1923 Rang. 232. 

' Mortgage deeds invalid for want of registra- 
tion or by reason of defective registration are ad- 
missible in evidence to prove a personal covenant* 
to pay. (i?o6t»wo»t. C. J. and Duckworth, J.). QUAH: 
Cheng Gw an v. Maung po Mti. 66 I. C. 589= 

11 L.B.R. 148= A. 1. R. 1921 L.B. 34. 

— S. 92— Negotiations. 

^The true construction of a document cannot. 

be varied by extraneous evidence as to the negotia- 
tions which led up to the contract. 41 Gal. 49B> 
(P. C.), Foil. (Prideaux, A.J.C.). KALUBAM v.. 
Gajasa. 107 I.C. 201= A.I.R. 1928 Nag. 182. 

. Oral evidence regarding what took place at the- 

time of the deed is not admissible. 

Where the question was whether two dooumenta^ 
constituted a completed contract or not. 

Held, oral evidence to show what actually took 
place on the occasion when the parties entered iotcv 
the agreement relied upon by the plaintiff is- 
irrelevant and inadmissible. (Afr. Ameer Ali.} 
HABIOHAND v. GOVIND. 71 I.C. 763= 

17 M.L.W. 572= 50 I.A. 25=37 C.L J. 440= 
32 M.L.T. 175=25 Bom. L.R. 531= 
47 Bom. 336=28 O.W N. 73 = 4 L.R.PX. 84= 
A.I.R. 1923 P.G. 47=44 M.L.J. 60S (P. G.). 

———Lease deed defective— -Prior correspondence is* 
admissible. 

Wherb the lease is defective in not giving 
sufl&oient description of the property to identify it,, 
the parties have to fall back on extraneous evidence. 
The Courts can take info consideration correspon- 
dence which passed between the parties prior to tbo- 
lease. (Ra/ique and Stuart, JJ.). SiTAL PRASAD* 
V. BADRI PRASAD. 69 I.C. 647=20 A. L.J. 907= 

A.I.R. 1923 All. 33.. 

— S. 92— Oral agreement. 

— — ^Evidence regarding a subsequent oral agree- 
ment is excluded not only in oasea in which thfr 
original contract is required by law to be in writing' 
but also in oases where the original contract has. 
been registered. (Bhide, J.). OhAndar Has 
Akbar. 110 IX. 261 (Lah.).- 

— — A vendee from the mortgagor of a part 
the mortgaged property can enter into an oiaP 
agreement with the mortgagee for the redemption* 
of that part only and proof of such an oral agree- 
ment by whioh money ia paid, and that part ia. 
redeemed is not precluded by S. 92, prov. i.. 
27 Mad. 868, Bel. on, {Phillips and AfadlMV(S?s Nair. 
JJ.)t KANDA8WASII V. PAKKIBtaWAMT, 

r 112 l.G. 559=1928 M.V.N. 

‘ . V * im Mad^ lOaD.. 

[ hgtttBOMii by which 9i) oertein woa^ 

Idoa uma^B a .aaU-deed wa4<ndtioibex:pa^ble-nBtiK 
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EVIDENCE ACT (1872), 3. 92 — Oral agreoment. 

the vendee got possession of the whole land cannot 

r «°der S. 9-2. (Phillips, J.). MUTHUSWAMI 

AIYEB t. Dharma RAJA. 94 10.302 = 

1926 M.W N. 209 = A.I.R. 1926 Mad- 493. 

— Coniet^oraneotts oral agreement aitachinq con- 
dition precedent — Evidence is admissible. 

The true construction to be placed upon S. 92 
■proviso (3) is that the provisions thereof are in- 
aphcable in a case in which any obligation under 
the written contract has attached, and that if the 
eflect of the alleged contemporaneous oral agree- 
ment is merely to suspend the performance of the 
obligations contained in the written contract evi- 
dent of such oral agreement cannot be admitted 
^On the other hand, it is permissible to adduce evi- 
•u^ce of a contemporaneous oral agreement under 

^ Parties to the written contract agree that 

■until the happening of a certain event no obliga- 
tion whatever under the written agreement should 
attach, or. in other words, that until the condition 
precedent has been fulfilled, the written agreement 
should be and remain inoperative and of no effect. 
^ All. 598, Rel. on. (Page, /.). WALTER Mtt- 
■CHELL V. A. K. TENNENT. 90 I.C. 59 = 

52 Cal. 677=A.I.R. 1925 Cal. 1007. 
^ Where the deed between the parties is a 
informal document, evidence as regards the special 
agreement alleged by one of the parties is allow- 
able under S. 92, proviso (2). (Madhvan Nair, /.). 
VAIRAVAN CHETTIAR v. RANNAPPA MUDALIAR. 

86 I.C. 436=A.I.R. 1925 Mad. 1029. 

Where a deed of lease does not mention the 
place fixed for payment of rent, it is open to the 
plaintiff lessee to show that it was subsequentlv 
•agreed between the parties that rent was to be paid 
at a particular place, (^adegaonkar, A. J. G.). 

Onkarpbasad m. g. Nandlal V. badrt Das. 

89 I. C. 273=8 N.L J. 81 = 23 N L R. 26= 

A I. R. 1925 Nag. 291. 

Under 8. 92, proviso (2) the existence of any 

-separate oral agreement as to any matter on which 
^ document is silent and which is not inconsistent 
with its terms, maybe proved. This proviso applies 
•whore the document is of an informal character. 
{Drake Brockman, J. C.). JODHBAJ v. BYRAM. 

83 I.C. 309=7 N.L J. 25. 
— ; — Pro'noie — Oral agreement prior to pro-note but 
’Written down subsequently that amount was not paya- 
ble till a certain event — Evidence of agreement 
’Ptissible. 

Hespondent sued appellants on a promissory 
note. Appellants admitted execution of the note 
but pleaded, inter alia that under an oral agreement 
prior to pro-note which was embodied in a written 
instrument after the pro-note the amount was not 
payable until the accounts of a certain partnership 
had been settled. 

HeW, that the finding that the written instru- 
ment was signed some days after the promissory 
note did not warrant the exclusion of evidence of 
■the oral agreement which was alleged to have been 
•made some time before the written instrument 
came into existence. (Heald and Chari, JJ.). 
ZALHIA ti. BHABAOWAJA. 88 I C. 339= 

4 Bar. L.J. 38= A. I. R. 1923 Rang. 256. 

* entered into an agreement with P fof 

supply of timber. A agreed to advance Rs. 6,000 
to P “ on such securities as thought suitable". P 
effered his brother H as surety and he was accepted. 
Efl. 2,500 was advanced to P who signed a promis- 
■aory-note for the amount, S also signed this note. 
•"Some ten days later, a further Rs. 2,600 was 
to If on behalf of P who was away in the 


EVIDENCE ACT (1872), S. 92— Ora! agreement* 

jungle. H alone signed a promissory-note for this 
sum. The contract with P was in writing but the 
evidence as to the part of 3 in the transaction was 
purely oral. 

ifeW, that oral evidence was rightly admitted 
under proviso 3 to S. 92 of the Evidence Act for 
the purpose of shelving that 3'$ liability on the 
second pro-note which was solely signed* by him, 
arose onlv on P’s failure to pay the amount. 
lOL.B.R. 3G6 and 19 Mad. 868, Foil. (Carr,!.). 
J. M. MANICKJEE V. MAUNG PO HUN. 

84 I.C. 1012=2 Rang. 482=A I.R. 1923 Rang. 83. 

Agreement complete in itself — Oral evidence is 

not allowed to supplement it. 

contract for sale of land was entered into on 
15th January, 1920, by means of a writing appearing 
in the books of one Chanbasappa. It was signed 
by both parties and witnessed. The defendant said 
that the agreement appearing in the book did not 
contain the whole of the agreement arrived at be- 
tween the parties but there was an oral agreement 
that if anybody else per chance offered more than 
Rs. 500 to the 1st defendant above the agreed 
amount before the expiry of the period in the agree- 
ment the agreement with the plaintiff was to be 
treated as null and void. 

Held, that the evidence about the oral agreement 
is not admissible. 

It may very well be that a writing may be an 
imperfect agreement of which a Cou't cannot decree 
specific performance, but if on the face of it con- 
tains all the terms which would entitle it to be con- 
sidered as a perfect agreement which could be en- 
forced, then undoubtedly no parol evidence could 
be adduced so as to alter or add to its terms unless 
they came within one of the provisos of S. 92. 
(Macleod, C. J. and Crump, J.). TUKARAM MAHA- 
DAPPA V. JAQANNATH SAVLABAM. 76 I. C. 213= 

A I R. 1923 Bom. 236. 

Oral arrangement providing for repayment of 

the mortgage debt from the usufruct of the land 
does not amount to a lease, nor does it constitute a 
usufructuary mortgage, but only a moans of dis- 
charging the debt by putting the simple mortgagee 
in possession of the property and such oral arrange- 
ment can be proved. 9 All. 392 and 11 C. L. J. 89, 
Foil. (Curgenven and Ananthakrishna Iyer, JJ.), 
BALAM NOOKAMMA l». 8ADIBEDDI DHARMAYYA. 

107 I.C. 417=A.I.R. 1928 Mad. 233« 

S3 H. L.J. 868. 

I Defendant leased his absolute occupancy 
field to the plaintiff for a term of seven years with- 
out landlord’s consent: the landlord brought a 
suit against them to cancel the lease. As the 
plaintiff and defendant were bound to fail as against 
the landlord, the lease was given up and in its 
place the defendant, the tenant, executed in favour 
of the plaintiff, his sub-tenant, a series of six bonds, 
undertaking in lieu of the lease to pay off the lease 
money by giving an instalment of 12 khandis oi 
wheat every year. The defendant pleaded that the 
real arrangement between the patties was that in 
order to pay off the lease money the defendaiw 
should cultivate his own tenancy land but 
give half the produce every year to the plaintm who 
had been his sub-tenant, and that the plaintin 
should pay him half the rent every year. 
alleged that in order that the landlord should not 
be aware of this arrangement, 
outed in the form in which they stand. The . 
are described in the defendant’s pleadings »a 

“fleourlty" for the real oral agreement. . f 
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ETIDENCB ACT (1872), S. 92 — Oral agreement. 

that the agreement was not a condition 
precedent” ior the enforcement of the bonds nor 
can the bonds be regard' d as ” security ” for the 
carrying out of the oral agreement, and that the 
attempt to show that the agreement was not what it 
purported to be but something different is directly 
against the provisions of S. 92 and is not covered by 
proviso (3). {Batten, J.C.). TATIA v. SawanIA. 

71 1.C. 477=6 N.L J. 21=A.I.R. 1923 Nag. 135. 

Written agreement incomplete — Supplementary 

oral agreement can be proved. 

Where the plaintiff's evidence proved that the 
written agreement about supply of consignments 
by defendunt was incomplete and that there was 
a supplementary oral agreement. 

Held, it would not be inconsistent with the terms, 
of the document that there should have been an 
agreement that the consignments should be sent 
when the plaintiff ordered or requested that they 
should be sent. {Batten, J.C.). SETH LAXMI- 
CEAND V. Shaikh Shahabuddin. 

70I.C 844=A I.R. 1923 Nag. 46. 

It is not to be thought that it is intended by 
the proviso (8) to permit the terms of a written 
contract to be varied by a contemporaneous oral 
agreement. Having regard to the illustrations 
(6) and (y) the proper meaning of proviso (3) is that 
a contemporaneous oral agreement, to the effect 
that a written contract was to be of no force or 
effect at all and that it was to impose no obligation 
at all until the happening of a certain event, may 
be proved. {By ves and Gokul Prasad, JJ.), S. AM 
jAWADc. KdlanjANSjnQH. 66 I. C. 131 = 

44 All. 421 = 20 A. L. J. 247= 

^ ^ A. I. R. 1922 All. 262. 

Evidence of oral agreement exploiining docu- 
ment is admissible. 

The interlineated words and figures in an ikrar- 
navM were written after it had been signed by the 
^fendant. The plaintiff’s allegation was that 
there an agreement made before the execution 
oMhe pftrrtrnanujv whioH justified the additions to 
the document which do not alter it in the least 
but metely explain it. 

Held, that the plaintiff would be entitled to pro- 
duce 01^ evidence of the oral agreement. 

SoMjee Mali v. Uttamchand Bania. 12 0. P. 

MT » , RamakrisJmapuri, 6 

w.u R. li J'ow . Ananda ■ Mohan Shah v. Anand<i 
Ch^roNaha, 44 Cal. 154, Foil. {Hallifax, A.J.G.). 
GAKGA PfiASAD V. MOTIBAM. 68 I.C. 268= 

_Awi * A.I.R. 1922 Na'g. 191. 

Apaplute promise to pay on demand — Con- 
tepapoi^naoiis agreement to excuse promisor from 
liability ;.'il pcrbaip .event happened— Oral evi- 

admissible. 

J-V?* Aij/ar and Spencer, 

V. SUBBABAYHLU 
> T 788=1921 M.W.N. 636= 

«« » ** *■ 474=41 M.L.J. 541. 

O^ Partles »nd tepresentatlYes. 

MTer intend™ to 

A,T. JSfji.'s.ra- 


EVIDENCE ACT (1872), S. 92— Partition-deed. 


Sale by father as manager — Other members^ 

caniwt dispute nature of transaction. 

If a father as one of the joint owners sells, a» 
repreoCfiting all the other members joint with him; 
those other members must be treated as parties t<> 
tbe document. The other members of the joint- 
family Cinuot dispute the transaction effected by 
the manager of the family on the ground that the 
transaction was really a different one from what it 
appears to be on the face of the document. (Afoc- 
leod, C. J. and Crump. J.). RamCHANDRA Han- 
MANX V. KASHINATH LAXMAN. 87 1. C 804= 

27 Bom L.R. 241 = A.I.R. 1925 Bom. 288. 

Parties cannot be allowed to adduce evi- 
dence to prove contrary to the terms of deed of gift 
that the transaction was in reality a hiba-bil-iwae 
{Scott- Smith and F/orde, JJ.). HAPiz Feroz dd-*^ 
Din AHMAD V. Sardar Shah. 79 I C 81= 

6 L.D.J. 221= A. 1. R. 1924 Lah. 562. 
Section 92 applies to all parties to a docu- 
ment whether the dispute is between the parties on- 
the one side and the other or between the parties- 
on the same side. Parties on one side to a trans- 
action cannot be allowed to show that the transac- 
tion though purporting to be a sale was a mortgage. 
{Pratt and Duckworth, JJ.). MAUNG TUN GyaW" 
V. Maunq Po THWE. 77 i.Q 923=^ 

11 L.B.R. 351 = 1 Bur. L. J. 160= 

A. I. R. 1932 L.B. 37. 

— S. 92--Partftion-deed. 

Division of status can be proved by an un- 
registered partition deed but status of reunion oan^ 
not be proved by unregistered deed of reunion where 
deed of partition is registered. A.I.R. 1919 P.O. 44 
Dist. ; A.I.R. 1916 P.C. 104 and A.I.R. I9i7 p*c! 12* 
Bel. on. {Eumaraswami Saslri and Beillv JJ.),. 

P. MAhalakshmamma V. c. SdryanarayaWa. 

117 I.C. 113=31 Had. 977= 

28 M. L. W. 919=A.I.R. 1928 Mad. 1113= 

. . , , . 58 M. L. J. 733.- 

Division of status oan bo proved even though 
there is an unregistered partition deed in evidence 
which may be used to determine the nature ofther 
possession held by a party. A. I. R. 1922 P. 0. 266 
Appl. {Eumaraswami Sastri and Venkatasubba Bao*^ 

JJ.). Rama Chetty V. Panchammal. *' 

92 I. C. 1028=1926 M. W. N. 45= 

, , A. I. R. 1926 Mad. 402. 

An oral agreement that a partition deed was- 

not to be treated as such, but that afresh formal- 
deed was to be executed and registered is admissible^ 
in evidence. {Arishnan and Venkatasubba Bao JJ ) 
Qopayya V. Krishna YYA. 69 I C 562- 

16 M. L. W. 784=1922 M. W.’ n! 833= 

. A. I. R.4923 Had. 160. 

— — pocun^t'‘ means valid document— Parti- 

twn-jUed inadmissible for want of registration 

Partition can be proved by oral evidence 

The word “document” in Se. 91 and 92 moans a 
valla dooumente 

A partition may be proved by oral evidenoe, 
although the deed embodying the terms of parti- 
tion oannot be proved for want of stamp and regis- 
tration: 41 Bom. 466, Foil, - p g« 

The provisions of Chapter VI, Ss. 91 to 100, do not 
mvolye the Courts in the anomalous position of 
deciding that, bewnse there is a flaw In the deed, 
of disposition which prevents the deed being prov- 
ed they are at the same time preolnded from hear- 
ing the oral evidence as to the diBnoal«n« xr.. 
^e Courts were placed in this anomalous position . 
the fate of a person who has obtained 
tmdet.an nnzegisiend deed of partition won 
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EVIDENCE ACT (1872), S. 92— Promissory note. 

a most unhappy one, for even though the property 
-was his property, he would be unable to prove his 
title against any dishonest person who chooses to 
challenge him. {Stuart, J,). JAIRAM DAS v. RAJ 
1,’ARAIN. A.I.R. 1921 All. 405. 

— S. 92— Promissory note. 

In a suit on pro-note alleged to have been 

executed by two defendants one of them denied the 
execution and receipt of consideration and averred 
that be had signed as an attesting witness. Oral 
•evidence to prove that money had been borrowed 
hy both the defendants and that defendant having 
“witness” before his signature, was one of the exe- 
cutants and not a witness was allowed, 

Held, that the evidence adduced is not at vari- 
ance with the terms of the contract which is not 
afiected by the word “witness” before defendant's 
signature and is admissible under S. 92. (Sen, J,). 
KUHAMilAD AHMAD KHAN V. JAI OHAND LAL. 

A.I.R. 1930 All. 709. 

A claim based on a promissory note payable 

on demand cannot be resisted on the ground 
that the amount would be given credit to in the 
’£nal settlement of accounts between the parties ; 
A. I.U. 1922 All. 218, Ref. {Sulaiman and Ken- 
■dall JJ.). Ghanshiam V. Mithan Lal. 

124 I.C. 763= A. I. R. 1930 All. 929. 

Cemtract mith firm—NoU by partner ttt his 

■name— Partnership liable. 

Where there is a contract with the partnership 
and a promissory note signed by a partner in his 
own name and not in the name of the partnership, 
as evidence of such contract, all the partners will 
1)6 liable. The principle that only the maker of 
"the promissory note can be held liable thereunder 
'is not applicable in a case where an independent 
•contract is alleged and therefore, the ptomissee 
• can be allowed to adduce evidence as to 
'the independent contract : A.I.R. 1914 P.C. 132 and 
40 Had 727, Bel. on. ; 7 Cal. 256 and A. I. R. 1918 
P C. 146 Ref.; 25 Mad. 580, Doubted. (Phillips and 
BeUly, JJ.). Pynda VENKATACHALAPATI GARU 
® PYNDARAMAKEISHNATYA. 123 1.0.358 = 

A.LR. 1930 Had. 168. 

Promissory note can be proved to be condi- 
tional. ,, 31 . 

In a suit on promissory note, the defendant ^n 

•prove a separate oral agreement that a condition 
•precedent to the attaching of any obligation to the 
contract evidenced by the promissory note was that 
there should not be any obligation attaching under 
it unless there was a final balance of account on 
certain transactions against the defendant which 
•he failed to pay : A. I. R. 1927 All. 292, Foil. 
A.I.R. 1922 All. 218. Dies. from. 

Ashworth, /.—The case is actually no exception 
•to S. 92, Evidence Act. That section refers to 
documents whic^ operate by reason merely of sig- 
nature. A ipromissory note because it is a nego- 
siable instrument and thus partakes of the nature 
to currency before it can operate must not only be 
figned but also delivered. (Boys and Ashworth, 
JJ.). BHOQi Ram «. Kishobi Lad. 

U5 I.C. 771= ao All, 

It is open to the eieoutont under proviso (8) 

to 8. 92, Evidence Act and S. 46. Negotiable Instru- 
ments Act to prove that the promissory 
onted and deHvered only as Monrity Pf/. 

rl B iC m “ Foil. (BdUy. J.). 

.-PANOHAPAKESA AYVAE p. a^aeawmi AYYA^_^_ 


EYIDENCE act (1872), S. 92-PramUsoFy note. 

In a suit upon a pro-note, a Court should not 

allow evidence to show that the pro-note was not 
really executed in the plaintiff’s favour or evidence 
that the note had been discharged by payment to 
the person really interested: 30 Mad. 88 (P.B.), Foil. 
{Ashicorth. J.). L. MaDAN LAL v. LAL ChAND. 

100 I.C. 703=25 A.L.J. 402=49 AH. 497= 

A. I. R. 1927 All. 463. 

Evidence to vary terms of pro-note is not per- 
missible. 

The execution of a pro-note was admitted, but 
the defence was that the money was advanced to 
defendant for the purchase of paddy in pursuance 
of a partnership agreement and that there was 
really no loan at all, 

Held, that such a defence was not permissible. 
A.I.R. 1925 Rang. 83, Dist. ; 81 Mad. 343, Rel. on. 
{Broicn, J.). (MAUN<5) KYANNaqAv. M.A.R.T.A.R. 
ArunachalAm PILDAY. 105 I.C. 476= 

5 Rang. 520= A.I.R. 1927 Rang 327. 

A subsequent oral agreement varying the 

terms of a promissory note as regards its exigibility 
on demand cannot be legally proved. (Einkhede, 
A.J.C.). SK. JAMU V. MOHAMED EBRAHIM- 

90 I.C. 378= A.I.R. 1916 Nag. 194. 

Suit on promissory note — Defendant cannot 

prove contemporaneotis oral agreement exempting him 
from liability. 

Where a contract is founded on consideration, 
and the party who received the consideration 
wrote down and signed the terms on which he 
received it, it is not open to him to raise the plea 
that be did not agree to those terms. Therefore if 
in a suit on a promissory note to pay on demand, 
consideration is proved, defendant cannot prove a 
contemporaneous oral agreement according to which 
he did not incur any personal liability, and was 
not bound to pay on demand: A.I.R. 1922 All. 213; 
45 Bom. 1155, and 46 Bom. 1242, Foil. {Mariineau 
and Zafar AH, JJ.). HiRA LAD v. BENAB9I DAS. 

90 I.C. 982=6 Lah. 411=7 L-L.J. 453= 
26 P.L.R. 612= A.I.R. 19* Lah. 976. 

Agreement to postpone the obligation cannot 

be proved orally. 

An oral agreement purporting to provide that the 
promise to pay on demand in a promissory note, 
though absolute in its terms, was not to be enforce- 
able bv suit till the happening of a particular event, 
t.e., that the legal obligation to perform the promise 
was to be postponed, is not such an agreement as 
falls within Prov. 3 to S. 92. A.I.R. 1924 Bom. 44, 
Dissented. (Odgers, J.). SUBRAMANIA AlYAB v. 
NARAYANASAMI AlYAB. 90 I.C. 1020- 

22 M.L.W. 449=1929 H.W.N. 601 = 

A.I.R. 1929 Had. 1240. 
.——Failure of condition precedent to written agree- 
ment as fixed by oral agreement ean be proved. 

When it is expressly provided in a promissory 
note that the amount due thereunder is payable 
on demand with interest at a particular rate an 
oral agreement between the parties that the said 
amoiiot was to be set off agaiust the anioatit due 
to the executant of the promissory note on some 
other account is not a condition precedent to the 
enforcement of the liability under the pro-note 
aud such agreement is not admissible in evidence. 
But an oral agreement between parties to a written 
contract, to the efiect that the latter shall not be 
of any force until some condition precedent has 
been performed can be proved by means o* 

evidence, and it can be shown th^ the condlbmn 
has not been performed and that therefore the 
written agreement has not acquired any vaUdity o 
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SYIDENCE AGT (1872), S. 92-Promi8BOpy note. 

rfotoe. (Raymond and Rupchand Bilaram^ A. J. Cs.). 
EAM SiNQH v. Ibrahim. 78 I C. 418= 

18 S.L.R. 39=A.LR. 1925 Bind 136. 
•In a suit on a ptomissory note, it is open to 

• 4 -xj- ,4 


'the defendant to plead that the note was not exe* 
•cuted for cash or other consideration but was 
executed only as a security to cover the advances to 
be made by the payees and that they (the defen* 
•dants) are liable only for such sums as may be 
found due on taking accounts between the parties. 
•{Ramesam, J.). SuNDARAm ChetTY v. DAMODARAM 
Chbtty. 84 I. C. 148 = 1924 M.W.N. 529= 

A. 1. R. 1924 Mad. 850. 
———In a suit on a joint and several promissory 
tiote payable on demand executed by .4 and B, A, 
■can give oral evidence to prove that he joined in the 
doan only as security for B. But he cannot give oral 
ovidenoe to prove oontempocaneous oral agreement 
with plaintiffs, whereby plaintiffs agreed to recover 
•the amount under the note in the first instance 
<rom B. (Bitpchand BUaram, A. J. C.). THE 
Obntbal Bane of India, Ltd. by its attorney 
0. Navaty t>. Nadir Shah R. Mehta. 

79 I.C. 44S=A.I.R. 1924 Sind 13. 


■Unconditional promise to pay — Plea of con- 
dition to pay only on settlement of accounts is not 
allowable. (Irindsay Sftturf, JJ.). 8 ri Ram v. 
Firm Sobha Ram Gopad rat. 67 I.C. 813= 

44 All. 921=20 A. L. J. 319 = 

^ . . A.I.R. 1922 All. 213. 

^ Oral evidoi%oe *s admissible to prove purpose of 

The making of a pro-note by way of security for 
a sum of money advanced or given to the maker 
does not abut out oral evidence as to the purpose 
for which the money is given. Proviso 2 to 8. 92 
'Of the Evidence Act aUaws proof of any separate 
•oral agreement about any matter on which a doou- 
^nt is silent and which is not inconsistent with 
ats terms. J.).. BA. SHBTN Empebob. 

I-C. .38= A.I.R. 1922 L.B. 10. 

» salt on a promissory note payable on 
deinand. It is not open to the defendant to prove a 
wutoporaneons oral agreement by which plaintiff 
18 not to present the promissory note for payment, 
^although payable on demand, until he has dis- 

property he 

Jas Boldto asteanger: 25 Cal. 402. FoWf (Uacleod, 

RAMGHANDRA V. 
•GANbbh KRISHNA. 63 I.C. 673=45 Bom. 1139= 

Ii'R* 488=A. I. R. 1921 Bom. 4|9. 

^ plain- 

cannot sueoeed. 

executed in 

K allegation that he was 

not .fee beneficial owner of fee money would not 

B^twherlthe defe^ 

but to . firm which h^^B to pt seal 

?• 4 5 this.raiaes a question, not of ben^i 
of Identity. of fee persoS to whom fee note ™ 
Riyw, and the plaintiff oannot succeed till fKa 

been ^terminedin his favour 

^F^fo?i^^7.)..AjBnUD HAKIM 

^^l^nCBOliAfMAN SALHHjpa A 00. ““ 

^ t fn ; , , 62 J.C. 210=88,0.1,. 3.432= 

1021 jOal.. 460. 
mode 

WBOiWlwfcnJiiiWo in OTidenoe, {Martimau and 


EVIDENCE ACT (1872), S. 92— Sale. 

Abdul Qadir, JJ.). BHARAT NATIONAL BANK, 
Delhi v. Mohan lal Bhagwan Doss. 

63 I.C. 748= A.I.R. 1921 Lab. 74. 

— S. 92— Sale. 

It is not open to a party to a registered sale- 

deed to prove an oral agreement by evidence either 
oral or documentary contemporaneous with the 
sale deed, that iu spite of a certain property, 
belonging to the vendor, being entered in the sale- 
deed, title to it would not pass to the vendee : 
43 Mad. 436, Dist. (Muherjee, J.). Ram KRISHNA 

V. anand Krishna. 118 i.c. 589= 

A.I.R. 1929 All. 578. 

Where the contemporaneous agreement 

though iu writing is not registered, it is nob open 
to the party to show that what is apparently a sale 
was really a mortgage : 27 Mad. 348, iJef. o». 
(Srinivasa Aiyan/^ar, J.). MEENAKSHISUNDSAM 
PILLAI V. OHBNCHU MUDALIAR. 109 I.C. 18= 

A.I.R. 1928 Mad. 459. 

-j Possession as a mortgagee turned into posses- 

sion as a vendee without a registered instrument 
— Oral evidence was admissible to prow facts referable 
to the contract of sale. 

A brought a suit for a declaration that certain 
land was liable to be attached in execution of his 
decree against P. At the trial it transpired feat 
P had at first mortgaged the land with possession 
to N and her husband, by a registered deed and 
had later sold it outright to the mortgagees by a 
pyatpaing and without any registered instrument. 
It was contended on behalf of A that no oral 
evidence was admissible to prove the sale 
RsW, feat oral evidence could be offered of facts 
which were referable to the contract of sale and 
productive of a change in fee nature of possession 
It 18 not correct to say that to apply the doctrine 
of part performance, possession must have been 
given under the contract of sale and could he 
xeferred to no other title. A, I. R. 1924 Bang. 214 
A. I. R. 1927 Rang. 33 (p. B.) : A. I. R. 
1925 Rang. 119; A. I. R. 1923 Rang. 126* AIR* 
1922 Bom. 9 ; S. A. No. 89 of 1923 ; A. I. R.' 1914 
P. 0. 27 ; A. L R. 1928 Rang. 182 Spfidal Second 
^saj No. 104 of 1927 and A. I. R. 1927 Rang 33 
:(P. B.) Discussed and Bel. on, and Rang s’ a 

{Seald and Maung jj,) 
0. A. M. K, R. OHBTTIAE «. Ma Kyaw. ' * 

110 1.0.616=6 Rang. 270= 

WWW. A.I.R. 1928 Ranff. 321 

mere the terms of a oontraotare nnamhign- 
ous, oral evidence of surrounding oiroumstaneea 
and conduct of fee parties in contradiction to fee 
terms of a written contract is not admissible 
Where the terms of fee deed are clear enress 
an outright sale, fee evidence to prove fejrt the 
transaction 18 a mortgage or that there isooa- 

temporaneous oral agreement to re-sell, is excluded 

by S. 92 : A.I.R. 1924 Rang. 67 • 3 L B R 10ft 
(P BO ; 22 All. 149; A.J.R. I&4 RO 88 0 “ 

A.I.R, 1M6 P.O. 76, Dist. (Uealdand MyaBu, JJ,\ 

Maung Shive Phoo V. Madng Tun srin 

105 I.c. 293=6 Rang. 644=6 Bur. r,.i, 19s= 
, AIK- 1»8 Rang, 88 . 

•Jiiviaenoe in any shape cannot on behalf ef 
jay ratty to sale-deed be admitted for showing 

agreement at all, or inofeet 

S?*— ’ ^ be inoperative* 

(1859) 118 B.R. 294 and^%« V 

SZSi’b B. K. 903, Bisi. {mMrjT mil 

LaOHMAN Das V. RAM PRASAB 
‘ ' u AOO liG. 1099=49411. 680=28 A.L.J.^^s 

' ’ ’ A.I;R. 1927 AU. 483. 
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EVIDENCE ACT (1872), S. 92— Sale. 


Independent subsequent contract to re' 

purchase can be proved. 

In the case of an outright sale, by registered 
deed, an independent contract to re-sell, either oral 
or by unregistered deed can be proved ; but, where 
the contract is not an independent transaction, but 
forms part and parcel of the original transaction 
and together constitutes a mortgage, such contract 
cannot be proved : A I.R. 1926 Bom. 497, Rel. on ; 
5 B.L.T. 99 and A. I. R. 1923 Rang. 52, Expl. 
(ifauny Ba, J.). MA Nan Shein v. U. Yainq. 

105 I.C 4S?=6 Bur L.J. 210= 
A. I R. 1927 Rang. 314. 

mortgagor subsequently transferring 

possessmi *0 mortgagee — No document — Latter assert- 
ing it to be under invalid sale can plead it as bar in 
re^mption. 

Where there is a registered simple mortgage of 
land a subsequent transfer of possession of the land 
to the mortgagee without a document bj the mort- 
gagors, and the latter assert that this was under 
the original mortgage, whilst the former plead 
that it was a fresh transaction amounting to an 
outright, but invalid, sale to them, the mortgagee 
can, in a suit by the mortgagors for redemption of 
the mortgage, pUad and prove this invalid sale in 
equity and as a t-hield : Civ. App 299 of 1924 and 
A.I.R. 1924 Rang. 214 (P.B.), Affirmed ; A.I.R. 1923 
Rang. 12.5, Ref. on; A.I.R. 1925 Rang. 291 (F.B.), 
Foil. ; A I B. 1924 Rang. 214 (P.B.), App'. 89 I.C. 
875 ; A.I.R. 1925 Rang. 322 ; 3 Rang. 243, Overruled. 
(Rutledge, C. J., Heald. Carr and Dudcuorth, JJ.). 
MAUNG OK KYI v. MA PU. 99 I.C. 519= 

4 Rang. 368=5 Bar. L.J. 145 = 
A.I.R. 1927 Rang. 33 (P.B.). 
Oovemnient lands, auction of— Claim to ac- 


eretioms- , , , x, « 

Where at the time of the sale by the Government 

of a certain estate some portions of it were sub- 
merged under water and where in the sale notifi- 
cation the area of the estate was specified as certain 
number of bighas, 

Held, that the latter fact did not preclude the 
purchaser or his successor-in-interest from claim- 
iDK any accretion to the estate : 2 C. L. R. 39 ; 
19 W.R. 89 and 24 W.R. 91, Dist. ; 32 C.L.J. 402; 
21 W R. 115, Foil. (N.R. Chatterjee and Chotzner, 
jj.) Sankeb Roy chowdhury v. Secretary op 
State. 84 I.C. 478=29 C.W.N. 166— 

40 C.L.J. 322=A.I.R. 1925 Cal. 346. 


■Encumbrance known to buyer. 


The evidence to prove the knowledge on the part 
of the buyer of the existence of an encumbrance 
not disclosed in the sale-deed by the vendor does 
not oflend against S. 92. for such evidence does oot 
contradict, vary, add to or subtract from its terms. 
(Devadoss, J.). Ramasubba Iyer v. Muthiah 
KONE 85 I.C. 999 = A.I.R. 1925 Mad. 968. 


■Evidence of collateral warranty admissiUe. 


Where the plaintiff purchaser of a motor car 
alleged in his plaint that there was an express 
warranty that the car was a new car and in perfect 
working order, but there was no such warranty in 
the written agreement, 

Beld, that evidence of such an express collate- 
ral warranty would be admissible under. S* 92, 
proviso (2). (Pratt. J). 

P Vttitt 77 I.C. 150=25 Bom.L.R. 778- 

P. VIRJI. A. I.R. 1924 Bom. 41. 

An attempt to prove that a sale really took 

place for Rs. 2.500 when the deed says it took 
.place lor Ra. 8.000 is not allowed by B. 92(2). 


EVIDENCE ACT (1872), 
cability. 


S, 92— Scope and 


appll* 


38 Mad. 514, Foil.-, 36 A. 537, Dist. [WaXsh, J.). 
Lala Singh u. Basdeo Singh. 71 I.C. 788= 

A. I. R. 1923 All. 429. 

— Orof evidence to vary terms of the deed is not 

adynissible. 


When the document in question is in terms a 
sale-deed, no evidence to vary the term of the deed' 
can be admitted unless the case can be brought 
within any of the provisos to S. 92 of the lodian 
Evidence Act. (Afaefeod, C.J.and Shah, J.). Bai 
ADHAR V. Lalbhai Hirachand. 66 I.C. 863=- 
24 Bom.L.R. 239=A.I.R. 1922 Bom. 41. 
Agreement to sell — Part performance of agree- 
ment — Specific performance of the rest was ordered. 

Defendant agreed to sell to the plaintiff two- 
pieces of lands and a house. The agreement was 
reduced to writing on a plain paper. Plaintiff was 
put in possession of the lands, the house was con- 
veyed by the defendant's passing a deed of sale on 
stamped paper but the sale-deed was not registered 
nor any sale-deed of the lands was ever passed. 
Agreement to sell also was not brought on record. 
In a suit by plaintiff for specific performance of tho 
agreement. 

Held, that as the agreement had been partly per- 
formed by placing the plaintiff in possession of 
two pieces of lands the plaintiff was entitled to* 
succeed inasmuch as the written agreement of sale 
was not on a stamped paper it was not open to the 
plaintiff to adduce secondary evidence of it even 
upon payment of penalty. 23 Mad. 49 (P.C.), FoU. 
[Macleod, C.J. and Shah, J.). HlRALAL RAM- 
NARAYAN V. SHANKAR HIRACHAND. 62 I.C. 637=- 

45 Bom. 1170= 23 Bom.L.R. 506= 

A.I.R. 1921 Bom. 401. 


-S. 92— Scope and applicability. 

Though S. 92 contemplates that no party tn 

m instrument or his representative should be 
allowed to uphold the written contract and yet try 
;o establish a oontemporaneous oral agreement so 
IS to vary the terms of it, does not prevent even a 
party to such an instrument from establishing any 
[act which would make the document itself invalid 
establish any fraud or show the transaotion to 
be illegal for the effect of such a plea is not to vary 
ihe terms of the document, but to nullify it: [Case 
'.aw referred). [Sulaiman and Kendall, JJ.). GOPAL 
NATH V. RUP Ram. A.I.R. 1930 All. 786. 

In a suit instituted for recovery of a certain 

sum due on a hundi, the defendants pleaded that 
they had compounded with the plaintiffs’ creditor® 
by agreeing to pay them 12 annas in the rupee in 
[nil settlement of their claims of which they had 
bo pay 4 annas in the rupee in cash and to execute 
bundis on the balance payable at a future date, 
rhe defendants said that the plaintiffs had agreed 
bo the terms and in pursuance thereof received 4 
annas in cash but declined to receive the hundis- 
tendered to them, 

HeW, thatthe evidence of the defendants could 
not be excluded and S. 92 did not apply as the 
iefendants did not attempt to contradict, add to or 
subtract from the terms of the contract as contain- 
ed in the hundi. [Wild, J. C. and Bupchand^ 
A.J.C.). KAIiUMAL V. KESSTJMAL. 114 I. C. 97= 
23 S L. R. 294=A.I.R. 1929 Sind 153. 
The provisions are to be read independently 


E English decisions. [Mukerfi and Ashuorth, 

d.). LAOHMAN DAS V. Ram PRASAD. , , 

100 I.C. 1029=49 All. 680=25 A.L.J. 349= 

A.I.R. 1927 All. 422i- 
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EVIDEHGE ACT (1872), 8. 92— Scopfi and appli- 
cability. 

The liability in relation to a promissory note 

or negotiable instrument, attaches by or from 
delivery, and S. 46 of the Negotiable Instruments 
j^ot provides that as between the parties to an in- 
fitroment (that means to say the immediate parties) 
it may bo shown that the instrument was delivered 
conditionally or for a sp cial purpose only, and 
not for the purpose of transferring absolutely the 
property therein. Similarly it m <y be shown that 
the instrument was delivered conditionally, that is 
to say, as a collateral undertaking, givtn to the 
creditor, to be enforced only in the event of the 
debtor failing to discharge some contemporaneous 
undertaking. There is no difference in substance 
but only in illustration and application between 
the provision in S.46 of the Negotiable Instruments 
Act, and proviso 3 to S. 92 of the Evidence Act. 

A.C.J.and Banerji, J.). Shfo PBASAD 

Eam Prasad v. Gobind prasad. loo I. C. 332= 

49 All. 464=25 A.L.J. 305.= 
A.I.R. 1927 All. 292. 


'■ Companits Act — Company must be deemed a 
separate entity from sJiare-holders — Though presump’ 
turn is that all transactions are true, they can be 
proved to be otherwise. 

Where a company is duly incorporated under the 
Indian Companies Act, the Court should start with 
the presumption that it is a separate entity from 
any individual although that individual may 
practically hold all the shares, but it would not 
necessarily follow that every alleged transaction 
between such individual and the company would 
be valid or that it would represent a real transao* 
tioD, and S. 92 of the Evidence Act would not pre- 
vent Court from enquiring into the truth of the 
transactions but the onus will be on the Cr&wn. 
(ifarten, C. J. and Kemp, J.). SiB DiNSHAW 
Maneckjee Petit, Bart, In re. 

102 1.C. 49 = 29 Bom. L.R. 447 = 
81 Bom. 372= A.I.R. 1927 Bom. 371. 

ContrMt reduced to writing— -Buie excluding 

any other evidence does not apply when there is com- 
plete oral contract before writing. 

The rule of evidence that where the terms of a 
oontraot have been reduced bo writing, you cannot 
give any other evidence of the contract than the 
written document itself, applies only if the docu- 
ment was intended to be the embodiment in writ- 
ing of the transaction and not if there was a 

before the writing was given 
ana the document does not express and was never 
intended to exprws the whole agreement between 

1923 P.0.50 and 
Panton, JJX 
HARASUKHOAS Bal- 
KISSEN BAS. - 102 I. C. 871 = 

W 0. L. J. 233=31 C. W. N. 703= 

« , A. I. R. 1927 Cal. 538. 

— — do not coniixet with each other— In 
S. W ^sequent representaiton is relied upon as true ; 

upon os binding upon the party 

Where a party seeks to give evidence of a subse- 
quent oral agreement modifying the terms of the 
TOtten grant, he puts forward that agreement as 
and relies upon the truth of that agreement. 
In therase of an estoppel, the party who pleads it 
does not profess to show that the representation 
^de is On the contrary his case very pro- 
hably is that the representation ia false but Siat 
the person who made it should, not be allowed tn 
8l(ow that it is false-SeotionB 92 and US deal with. 

D, D. VOL, III—36 & 36 


EVIDENCE ACT (1872), S. 92— Scope and appli- 
cability. 

two entirely different topics and there is no conflict 
between the two. (Venkafasubba Rao, J.). MD, 
Batcea Sahib v. Arunachalam chettiab. 

90 I. C. 875=1925 M. W. N. 596= 

A. I. R. 1926 Had. 39=49 H.L.J. 396. 

Fact of lease- deed in suit being part of benami 

transaction of transfer by sale can be proved. 

Where the defendant denied the alleged agree-' 
ment to take the land on lease, but admitted the 
execution of the lease-deed, but alleged that to 
protect hie property from creditors he had trans- 
ferred his land benami to the name of the plaintiff 
and that the document was made in furtherance of 
this benami transaction. 

Held, that in effect his case is that there was no 
agreement of lease at all and that the deed is 
merely a fiction. He is therefore not debarred 
from producing oral evidence of this allegation. . 
Evidence may be given— firstly to show that there, 
was no disposition at all. The rule operates only 
when there has been in fact a disposition, the • 
whole of which was meant by the intention of: 
parties to be embodied in the form of a document. > 
7 M. H. C. 189, Foil. (Carr, J.). ABDUL v. ARLIN. . 
95 I.C. 912=8 Bur. L.J. 2= A. I. R. 1926 Rang. 94. 

- S. 92 merely prescribes a rule of evidence; it 
does not fetter the Court’s power to arrive at the 
true meaning and effect of a transaction in the . 
light of all the surrounding oircumstances. (Sir 
Lawrence Jenkins.) BAUNATH v. VALLY MAHO- 
MED. 86 I. C. 332=27 Bom. L.R. 787 = 

3 Rang. 106=3 P. L. R. 227=30 C. W. N. 242= > 

6 L. R. P. C. 57=2 0. W. N. 279= ; 

A. I. R. 1925 P.C. 75=48 M. L. J. 339 (P. C.).. 

■ -When the evidence was not of an oral agree 
ment varying the terms of a written contract be-i 
tween the parties to the instrument, but of a differ- 
ent contraot ; 

Meld, S. 92 has no application and the evi- 
dence is admissible. {Newbould and B. B. Ghose, ■ 

JJ.). Bhailesh Chandra Guha v. Bechai 






A.I.R. 1925 Cal. 94.; 

No estoppel against statute. 

Where the traneaction is expressly forbidden by> 
statute, the rule that the grantor cannot derogate/ 
from bis grant does not operate, for on a point of '■ 
law there can be no estoppel and there is no rule oi 
law standing in the way of a party asking the. 
Court to hold that a particular transaction which 
as a matter of fact is void should be declared to be 
of no effect. In such a case the Court is bound as- 
soon as the invalidity of the transaction is pointed 
out to it, to eet aside the transaction provided that, 
the Court holds that the alleged invalidity really, 
exists. 12 N. L.R. 100 and 44 Bom. 488, Foil. 
{Baker, J. C.). Kesabbai v. Jamadar. 

82 1. C. 126=20 N.L.R. 162= 

, A.I.R. 1929 Nag. 123.. 

-M- The Tiew that there has been introduced into 
the law of India such a radical change in the laws 
of evidenoe as would have the efieot of excluding, 
from the class of mortgages many transaotiona 
whioh before the Evidenoe Aot would have been 
held to be within that clause is not cor- 
rect. (Lord Blanesburgh.) Narsingerji Gyana- 
GEBJI t>. PANUQANTI PARTHASARADHI. 

82 I.C. 993=47 Had. 729 = 81 1.A. 305= 
27 Bom. L.R. 4= 40 O.L. J. 481= 29 C. W.N. 246= 
20 H. L. W. 701=1924 M. W. N. 916 = 

23 A-LJ. 181=6 L.R.P,C.41=26 P.L R. isi 
A.I.R. 1924 P.C. 226=47 M.L.J. 809 (P.G.), 
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EVIDENCE ACT (1872), S. 92— Scope 
cability. 


and appli 


EVIDENCE ACT (1872), S. 92 — Snrrounliag cir- 
cumstances. 


Deccan AgricvXturisls' Belief Act, S. 10-4 

Sale or mortgage — Court can determine real nature 
of transaction. 

Defendant executed a sale-deed in favour of 
plaintiS, at the same time there was an oral agree- 
ment to re-convey on payment of purchase money, 
and an unregistered kabuliyat was executed subse- 
quently embodying the terms of the agreement. In 
plaintifi’s suit for possession, defendants pleaded 
that the transaction was only a mortgage, 

Held, S. 10-A of the Deccan Agriculturists’ Relief 
Act empowers a Court notwithstanding the provi- 
sion of S. 92 of the Evidence Act, to inquire into 
and determine the real nature of such a transac- 
tion. The plaintiff whose title is based on the 
sale-deed, cannot succeed, if defendants prove the 
transaction to be only a mortgage. (Kennedy, J.C. 
and Raymond, A. J.C.). HambirkHAN v. MURlJ- 
MAL. 65 I.C. 356 = 15 S. L. R. 160= 

A.I.R. 1922 Sind 39. 

■ Oral agreement about •payment, modifying 
written agreemetit — Payment accordingly-^raJ, 
agreement or payment can be proved but not swh 
agreement as to future payments. 

Where an oral agreement is made, which in res- 
pect of the manner of payment rescinds or modides * 
a contract, grant or disposition of property requir- 
ed by law to be in writing or actually written and 
registered, and any payment is made in ac<iordaQce 
with that oral agreement, whether in complete or 
partial satisfaction of the contract, S. 92 does not 
exclude evidence of that payment or of the oral 
agreement that explains it. It does erolude evi- 
dence of the agreement in respect of future payments 
not in accordance with the terms of the instrument. 
iHallifax, A. J. C.). SAMBHQ v. TiKARAM. 

59 I. C. 240=17 N. L. R 111 = 
A.I.R. 1921 Nag. 51. 


92— Substitution. 

— . I ..Oral evidence is not admissible to show that a 
person who has signed a contract personally was 
contracting only as an agent for his princip.al, for 
the purpose of exonerating the contracting party 
from liability for that would be substituting a 
different agreement from that evidenced by the 
writing. Higgins v. Senior, (1841) 58 R. R. 
884, Foil. ; 46 Cal. 663 (P.C.), Bef. (Pratt, J.). 
EBBAHIMBHOY PABANEY MILLS CO., LTD. v. 
HASAN MAMOOJI. 63 I.C. 482= 

45 Bora. 1242=23 Bom. L. R. 767= 

A.I.R. 1921 Boro. 81. 

Substituted oral agreement— Party setting up 

must •prove that the other party had the understand- 
ing that both parties were proceeding on a -new agree- 


ment. 

When parties, who have bound themselves by a 
written agreement, depart from what has been so 
agreed on in writing and adopt some other line of 
conduct, it is incumbent on tbe party endeavouring 
to enforce a substituted verbal agreement, to show, 
not merely what he understood to be the new terms 
on which the parties wore proceeding but also that 
the other party had the same understanding that 
both parties were proceeding on a new agreement, 
the terms of which they both understood. (Mooker- 
jec and Fletcher, JJ.). Dtna Nath v. NETHARAM. 

64 I.C. 785 = 33 C. L.J. 577= 
A.I.R. 1921 Cal. 852. 
_a, Q 2 —flurroitnding circumstances. 

Oral a'lrcenwnt showi'>ig nature of document is 

not nilm-. nhle but Court can look into circumstances 
if docuh.eut is of doubtful tenor. 


Proof of an oral agreement to show the nature of 
a document is excluded by S. 92. Such proof can- 
not be admitted under proviso 6. All that Court 
has to do is chat if the document is of doubtful 
tenor, it should, in construing it look into sur- 
rounding circumstances. A contemporaneous oral 
agreement contradicting the terms of a document 
cannot be admitted under the proviso : A. I. R, 
1924 P.C. ‘226 ; A. I. R. 19‘24 P.C. 75 ; A. I. R. 1929 
:klad. 807, Ref.\ 2-2 All. 149 and 28 Cal. 256. Dist.; 
25 Mad. 7, Foil. (Curgenven, J.). LAKSHMIAYYA v. 
MUB.4HARI. 31 M L.W. 516=1930 M.W.N. 129= 

A.I.R. 1930 Mad. 547. 
Evidence as to circumstances themselves is in- 
admissible. 

In construing a document evidence so far as it 
relates to prove how the language of the documon t 
is related to the existing facts and surrounding 
circumstances is only admissible and not the cir- 
cumstances themselves as elucidating tbe docu- 
ment; 22 All. 149 and A.I.R. 1917 P.C. 207, Ref. 
(Suhrawardy and Oarlick, JJ.). SiSIR KU.M.AR 
Mallik y. Naran Chandra mallik. 

119 I. C. 833=33 C.W.N. 531 = 
A.I.R. 1929 Cal. 548. 

“Surrounding circumstances can be taken into 
consideration to find true meaning and effect of the 
transaction. 

S. 92 merely prescribes rule of evidencs ; it 
does not fetter the Court’s power to arrive at the 
true meaning and effect of a transaction in the light 
of all the surrounding circumst.ancas ; A.I.R. 1925 
P.C. 75, Foil. (Findlay, J.C.), MUilMASING RAJA- 
PUTA V. NAB.\INSINQ. 107 I. G. 658= 

A. I. R. 1929 Nag. 91. 

• Evidence of circumstances led only to throw 
light on the meaning and not to change the nature of 
tJw document. 

Under proviso 6 to S. 92, evidence of circumstan- 
ces surrouuding a document is admissible only for 
the purpose of throwing light on its meaning and it 
would not be permissible to consider the surround- 
ing circumstances with a view to holding that a 
document, which oa the face of it was a sale-deed, 
was intended to operate as a mortgage : A.I.R. 1925 
Bom. 501, Foil. (Prideaux, A.J.C.). KALUBAM y. 
GAJA9A. 1071. C. 201= A.I.R. 1928 Nag. 182. 

—■Oral evidence for the purpose of ascertaining 
the intention of the parties to the deeds is not ad- 
missible, being excluded by the enactment in S. 92, 
yet it docs not enact that no statement of fact 
written instrument is to be contradicted by oral 
evidence. Extrinsic evidenos of circumstances is 
admissible to show the relation of the written lan- 
guage to existing facts. (Maung Bi, J.). HAJBE 
Lin V. Madno BA. 109 I.C. 189 = 3 Rang. 822= 

A.I.R. 1928 Rang. 79. 

Circumstances surrounding a document may 

be proved only to make ifs meaning clear and not to 
prove it to be something else than what it purports to 
be. 

The language of the proviso is rather vague. It 
is true that evidence of the circumstances, surround- 
ing a document is admissible ; but it is admissi- 
ble only for the purpose of throwing light on its 
meaning It would not be permissible to consider 
the surrounding circumstances with a view to hold- 
ing that a document which on the face of it is a 
sale-deed was intended to operate as a mortgage. 
There must be some limit to the suggestion that the 
surrounding circumstances can always bo Mtuti^ 
nised so as to enable the Oourt to alter or change 
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EVIDENCE ACT (1872), S. 92— Surpoanding cip- 
cnmstances. 

Ihe nature of the document to something different 
from what it appears to be. Otherwise there could 
"be no certainty as to the proper construction to be 
placed on a document which Co all appearance is 
unambiguous. C.J. (i^vd Ooynjes, J.). 

MARTAND TRIMBAK u. AMBITRAO RAGHOJI- 
RAO. 93 I.C. 924 = 27 Bom. L R. 951= 

49 Bom. 662= A. I. R. 1925 Bom. 501. 

• Surrounding circumstances such as are 

nlearly required to show in what manner the Ian* 
•guage of the documents was related to existing 
facts are to be taken into consideration. 27 I. A. 58. 
Foil. [Lord Blai\^shurq)u) NARSTNGERJI GYA- 
-maiRJI V. PANUGANTI PARTHASARADHI. 

82 I.C. 993=47 Mad. 729=51 I.A. 305 = 
27 Bom. L.R. 4=40 C.L J. 431= 
29 C.W.N. 246=20 M L.W. 701 = 
1924 M.W.N. 915=23 A.L.J. 161 = 

6 L.R. P C. 41 = 26 P.L.R. 18= 
A.I.R. 1924 P C. 226=47 M.L.J. 803 (P.C.). 
•Evidence of surrounding circumstances is not ■ 
•admissible to contradict terms of a document. 

The surrounding oircumstances referred to in the 
proyiso are oiroumstanoes which enable the Court 
'to ascertain and give effect to the full intention of 
the parties as expressed in the document itself, 
and evidence of surrounding circumstances is not 
admissible under the proviso for the purpose of 
-contradicting the terms of the document. [Wallis, 
<J. J. and Oldfield, J.). Narasingerji OYANA- 
GIBJI V. PABTHASARADai RAYANIM GARU. 

1921H.W.N. 519 = A.I.R. 1921 Mad. 498. 

--8. 92— Terms of the oontract. 

——Oral agreement varying terms — Adviissibility, 
Where the terms of a contract have been reduced 
to wilting no evidence of any oral agreement or 
statement is admissible as between the parties to 
-show that the document was not to take effect forth' 
with as mentioned in the document but after the 
■«xpiry of a certain period. (Sen and Niamatullah, 
PHABME8HWABI DAS V, LACHMAN PBASAD. 

1930 A.L.J. 1066. 
— I — Promissory nole—~Endorsee can prove his 
-limited liability by oral evidence. 

Lobo,A.J.C. — It is open to the endorser of a 
negotiable instrument to prove that the endorsee 
orally agreed to recover the amount of the pro-note 
iiom the estate of the drawer only. 

Bupehand Bilaram, A, J. C.— A bill or note is 
xeqmzed by law to be in writing and so the super- 
Tening contracts thereon such as acceptance or 
endorsement.^ It, therefore, follows that the cou- 
tracts of the immediate parties to them arc subject 
to the ordinary rule as to written contracts. The 

• oontract, by an endorser of a bill or note, however, 
stands on a different footing. It is not fully ex- 
pressed in writing on the document itself, and 
■certain terms axe said to be affixed to It either by 
the Law Merchant or by statute. There is. there- 
fore, mote room for admission of parol evidence as 
to what 19 the contract represented by the transac- 
tion. Where the eodorsement is silent, it undoub- 
^dly raises a prvma facie presumption of law that 
the llabilitiesi mter se, of suoiessive endorsers are 
that every prior endorser must indemnify a subse- 
-quentone. But this is only a presumption and not 

an express terra of the contract reduced to writing. 
And, therefore, the rules as to exclusion of patoi 
evidence crystallized in S. 93, Indian Evidence Act, 
*^0 not apply. .As between immediate endorsers 
auoh presumption may, in the absence of any other 
‘TWall-xeoojgniked' fule-of law^oE atetutory provision 


EVIDENCE ACT (1872). S. 92— Third parliea. 

in that behalf, be rebutted by parol evidence : 
MacDonald v. Whitfield, (1883) 8 A. C. 733, Bel. on. 
[Bupehand Bilaram and Lobo, A.J .Cs,). SUNDEBJl 
GOURISHANKER V. ABIGAIL. 105 I.C. 747 = 

22 S.L.R. 249= A.I.R. 1928 Sind 50. 
In the case of an elaborate conveyance pre- 
pared after much discussion in the offices of the 
solicitors for (he parties, oral evidence as to the 
terms of the contracc is inadmissible. [Walmsley 
and Mukerji, JJ). EASTERN MORTGAGE AND 
AGENCY Co. V. Md. Pakul Karim. 

90 I. C. 851 = 52 Cal. 914= 

41 C.L.J. 571 = A.I.R. 1926 Cal. 385. 
Assignment of decree — Oral evidence is in- 
admissible to vary term as to consideration payable 
but is admissible to contradict recital as to amount 
paid actually. 

The law allows the parties to a deed to show by 
oral evidence that a recital of fact in a deed is not 
true. But a recital which is a term of the contract 
between the parties cannot be contradicted in that 
manner. 

A deed of assignment of a portion of a mortgage 
decree recited that the consideration for the assign- 
ment was a certain amount and that out of that a 
certain sum was paid in advance on the day of the 
execution of the deed of assigoment, 

Sold, that evidence was admissible for the pur- 
pose of showing that out of the sum stated to 
have been paid only a portion had been actually 
paid, 

Held, farther, that oral evidence to show that 
the consideration for the assignment was less than 
that reoited in the deed, was notadmissible. (^ri. 
ttirasa Aiyangar, d.). LODD GOVINDOSS KBISHNA- 
DOSS V. MDTHIAH CHBTTY. 

A.I.R. 1925 Had. 660=48 U.L.J.721. 

Fariies need not appear on face of document — 

Beceiptfor rent. 

For the purposes of S. 92 it is immaterial whe- 
ther the parties to a document appear as execut- 
ants on the face thereof. Where a landlord gives 
a receipt for rent received from the tenant, the 
tenant is a party to the receipt though his name 
does not appear on the face of the receipt. 

Recitals in receipts as to the period for which 
the payments were made do clearly evidence one 
of the terms of the contract and cannot be con- 
tradicted by oral evidence. (Wasir Hasan, A.d.C.), 
Eunwab Bbhabi LAL V. Kalea. 77 I.C. 695= 

25 O.C. 282= A.I.R. 1923 Qudh4S. 

— S- 92— Third parties. 

S. 92, which excludes evidence of any oral 

agreement modifying the written contract applies 
only as between the parties to the instrument 
and their repxesentatives-in-interest. It does not 
preclude a person who is not a party to the 
instrument, from giving evidence, challenging the 
nature of the transfer; A. I. R. 1929 All. 659 and 
43 Mad. 436, Bef. ; A.I.R. 1925 Bom. 514 and A.I.R. 
1926 Fat. 5^, Dist. (SulaiTnan and Kendall, dj.), 
RAM SUNDAR MAL V. COLLEOTCR OP GORAK- 
PUR. A.I.R. 1939 AU. 798. 

Scope— Objection raised by third party— Court 

whether go iufo the same. 

S. 92 of tbo Evidence Act applies only to 
transactions v.iter partes and would not bar an 
enquiry at the instance of a third person whether 
the parties intended certain item to be transferred 
by the sale deed. [Sulaiman and KeniaU, dd,), 
Gopi Nath v. rdp Bam. 1930 A.L.J. 926. 

3. 92 does , not prevent proof of a .(rau- 

> dolent dealing with a tair,d,i person’s property^pc 
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EVIDENCE ACT (1872), B. 82— Third parties. 

proof of notice that the property purporting to be 
absolutely conveyed belonged to a third person, 
who was not a party to the conveyance. 

Where a person conveys property to another but 
continues in possession under an oral agreement of 
repurchase such person can prove against his 
vendee's purchaser that the sale by the vendee was 
in fraud of his agreement of repurchase; 1917 

P. C. 207, Foil.; 3 L.B.R. 100 (F.B.), Not foil. 
{Pratty Off^. C. J. and Ormistone, J.). A Malakyi 
V. KoPO Nyein. 114 I.c. 676=6 Rang. 741 = 

A.I.R 1929 Rang 86. 

What the section says is not between the 

parties to the contract but between the parties to 
the instrument, and therefore the section is no bar 
to the admission of evidence to show what the true 
nature of the written transaction was. at the 
instance of a third party, and evidence as to the 
third partv’s right cannot only bo admissible but 
is most relevant; 4 N.L R. 115; 27 Mad. 329; 28 All. 
473 and A.I.R. 1917 P.C. 207, on. (Kinkhede, 
A.J.C.). SABHAJI V. NA-WAL SlKGH. 

’ 104I.C. 736=10 N.L.J. 201 = 

A. I. R. 1928 Nag. 4. 

Pre empior not debarred from showing the 

intention of the parties or the real nature of the trans- 
actions. . . , • X X 1 

As between the parties to the instrument, oral 

evidence of intention is not admissible for the 
purpose of construing the deeds or ascertaining the 
intention of the parties. But in a suit for pre- 
emption. a pre emptor not being a party to the 
instrument cannot bo debarred from adducing 
evidence to show the intention of the parties or the 
real nature of the transaction. 22 All. 149 (P.C.), 
Bel. on. {Sluarl, C. J. and Srivastava, J.). 

Mahomed ISHAK p. PAHi-uN'NissA. 

113 I C. 263 = 5 0 W.N 825=4 Luck. 68= 

A.I.R. 1928 Oudh 472. 

Transaction with a third party is not governed 

hv the section. , . x. . x- t 

Plaintifisold his land to A in satisfaction of a 

debt of Rs. 450. A was alleged to have agreed that 

he would at any time re-sell the land ^ tne 

plaintifi at the sameprice. ^ 

to the defendant who agreed with the plaintiff to 
be bound by the same terns as ^ and to reconvey 
the land to him at any time for Rs. 450. Plaintifi 
Bued the defendants on the agreement to reconvey 
the land. The lower Court held that the plaintifi 
was barred by S. 92 from giving evidence to prove 

the agreement. , x a . .i_ 

Held, that if the question related to the con- 
veyance to A. then evidence was not admissible 
under S. 92. But as the plaintiff was not a party 
to the sale deed executed by A in favour of the 
defendants, S. 92 did not apply and did not debar 
him from proving the agreement that he set up. 
aTr p. C 207. Foil. {Carr. J-)-, MAUNG 

Than GYAUNGp. Maung PYU. 108 I.C. 734 
THAN GYAUNU 836= A.I.B. 1928 Rang. 61. 

Subsequent oral agreement between A and C 

varving terms of deed between A and B is prov^lo 

(DanieU.J.). SUHAJ PbABAD. 

3S ... 

vendee can adduce evidence showing that a docu- 
ment which on its face purported to be a deed of sale 
was in reality a deed ot relinquishment. Section 92 

excludes the admission of any oral 

statement as between the parties to an instrument 


EVIDENCE ACT (1872), 8. 92— Usage. 

or their representatives-in-iuterest. but the plain- 
tiff in a pre-emption suit is not such a party.. 
(Lindsay and Sulaiman, JJ.). Bhullen SiNGH Px. 
KUSHI RAM. 79 I.C. 320=21 A L.J. 932- 

5 L R.A. CiY. 41 = A.I.R. 1924 All. 229. 

Transaction with a third party — Evidence as- 

to, is admissible. 

Whenever evidence is tendered as to a trans- 
action with a third party it is not governed by 
S. 92 or by the rule of evidence which it contains, 
and in such a case the ordinary rules of evideuc^- 
of equity and good conscience come into play un- 
hampered by the statutory restrictions. (Macleod^ 
C. J. and Crump, J.). Talakchand Bheb.UI 
P. ATMARAM KESHAV. 77 I.C. 342=^ 

25 Bora. L R. 818=A.I.R. 1924 Bora. 58. 
— —■—Evidence is admissible to show that a sale- 
deed is not in fact a sale-deed but only a mortgage- 
deed. Section 92 prohibits only parties. 44 I. A. 236, 
Foil, (udaeleod, C. J. and Crump. J.). HiRAJI p. 
ViSHULL. 79 I.C. 186=A.I.R. 1923 Bom. 429. 
Stranger to deed cannot plead condition prece- 
dent. 

Per Das, J. — A separate oral agreement constitut- 
ing a condition precedent to the attaching of any 
obligation under the document could be proved 
only by the vendor or his represontative-in-interest. 
27 All. 271, Foil. (Dawson-Miller, C. J., Das and 
Adami.JJ.). BHONU LAL ChoUDHURY p W. A. 
Vincent. 65 I.C. 882=3 Pat. L-T. 653= 

A I R. 1922 Pat. 619. 

—8. 92— Usage. 

Evidence of au usage inconsistent with the- 
terms of the contract is inadmissible though evi- 
dence of an ueage increasing liability of a broker is- 
admissible as consistent with the contract. (Buch- 
land, J.). Nanda Lal ROY p. GDRUPADA HALDAR. 

81 I.C. 721 = 51 Cal. 588 = A.I.R. 1924 Cal. 733. 

. Custom that when due date falls on a holiday- 
contract may be performed on the next wor'king day' 
can be proved. 

In the absence of statutory provision or trade 
custom or usage to that effect, the fact that ^ the 

performance of a contract falls due on a holiday 

does not alter the rights of the parties. Richa'^dson 
V. Oodard, (1859) 23 Howard 28 ; 15 Bom. 338, Foil. 

Such mercantile usage, though it needs not either- 

the antiquity, the uniformity or the notoriety of 
custom, must be so well known and acquiesced m 
that it may be reasonably presumed to have been 
an ingredient tacitly imported by the parties into 
their contract. 7 M.I. A. 263 (P.C.) and Oibson v... 
Small, (1853) 4 H.L.C 853. Foil Consequently the 
usage of which evidence is received must not be 
repugnant to or inconsistent with the written con- 
tract. Brown v. Byrne, (1854) 3 El. and Bl. 703 and 
Ross v. Shaw, (1917) 2 Ir. Rule 867, Foil. 

But in order that the material incidence which it 
is sought to annex should fall within the exception 
of repugnancy, the incident must be such as if 
expressed in the written contract, would make it- 
insensihle or inconsistent or thoroughly unreason- 
able. (English cases referred). 

The mere fact that the usage varies the apparent 
contract is not of itself sufficient to exclude the 
evidence, for it is manifestly impossible to add- 
any material incident to the written terms of a 
contract without altering its efieot, more or less 
The test is whether the incident, if 
the written contract, would 
inconsistent or unreasonable. 

Fletcher, J.). ^AS^AM PANIA 

EULOHAND, 26 C.W.N. 354= A.I.R. 1921 Oal. 809- 
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BVIDEMCB ACT (1872), S. 92— Usage. 

Dowls expressly excluding transferability 

'Custom of transferability cannot be proved. 

Any evidence designed to show customary inoi- 
•dents of tenure as attaching to the jotes must be 
’rejected if and so far as it conflicts with what is 
•contained in the dowls themselves. 

Where the dowls contain an express statement 
that there is no right of sale, gift or transfer with- 
out the landlord’s consent in face of this, it is im* 
'possible to admit evidence of a custom of trans- 
•ferability in the jotes. {Greaves and Newbould, Jf.). 
Mahomed atejdddin Meaw. Prodyot Kumar 
Taqobb. 61 I.C. 503=48 Cal. 359= 

25 C.W.N. 13 = A. I. R. 1921 Cal. 741. 

— S. 92— Yarlation of terras. 

By proviso 4, oral evidenct^ varying or tnodx- 
/ffing terms of a written contract, is entirely in- 
eidmissible. 

Under proviso 4, in certain cases, a subsequent 
'Oral agreement to modify any previous contract 
may be proved, but this is not permitted where the 
daw requires that the te^m^ of the contract should 
be reduced into writing, as in the case of a mort- 
gage or where the terms of the contract have been 
registered. By proviso 4 oral evidence is entirely 
•inadmissible to vary or modify the terms of such a 
contract. 

Where the defendants pleaded that some time 
'before any payment was made, an oral agreement 
with the plaintiffs was reached by which they 
’^laintifis) were to reoeive, in full satisfaction of 
-the mortgage deed, lesawtnoney than was due to 
•them rmder the mortgage bond. 

Held, that the oral agreement set up on behalf of 
<the defendant is calculated te vary the terms of 
-the written instrument by trying to establish that 
Although the plaintiSs were entitled to something 
•under the terms of the mortgage, they were not 
entitled to it by virtue of a subsequent oral agree- 
unent, and that S. 92 was a bar to the plea. 42 Mad. 
•41 and 119 I.C. 92, Bel. on. {Mukerji, Banerji and 
Young, JJ,). COLLEOTOB OF ETAH v. KlSHOBl 
•LAL. a. I. R. 1930 All. 721 (F.B.). 

Interpretation— Oral evidence to prove satis- 

•Jaciion of debt by pari payment and remission of 
reminder is admissible. 

Section 68, Oontraot Act, has nothing to do with 
-the interpretation of S. 92, Evidence Act. In some 
■oases, where the promisee exercises any ol his pri- 
vileges given him under 6. 68, Oontraot Act with 
•the oonsent of the promisor the act may amount to 
a variance, etc,, of the terms of the original contract 
and in that case, unless the variance is made by a 
4ooament in writing, evidence would not be admis- 
sible to prove the fact. Pot example, where the 
mortgagee agrees to extend the time for payment, 
•if the promise is merely oral and if the mortgage 
-la by a registered document, the promise cannot be 
proved by oral evidenoe. But in the case of a satis- 
»«ion of the debt or remission of a part of the 
debt there is no oontradioting, or varying, or add- 
•ing to, or subtracting from the terms of the oon- 
^Mot, and oral evidenoe may be adduced to prove 

•u of the debt and remission of 

•the balanoe. For in that case, it would not be the 

j mortgagee is not 

•entitled to the whole of hie. money. On the other 

his plea would amount to this, that although 
• the mortgagee was entitled to ^ whole of his 
money he, in consideration .of prompt payment of a 
•owtam amount (and for othep . possible oonsidera- 
WMJ agr^ to aooept a part in satisfaction of the 
•roll promise. 44Bom.66, i>iM./fo»},A.I.B.;i9a6 All. 


EVIDENCE ACT (1872), B. 92— Variation of 

terms. 

445, Expl.-. A.I.R. 1928 Bom. 522; A.I.B. 1928 Mad. 
233 and A.I.R. 1926 All. 693, Discussed. [Mukerj*^ 
Banerji and Young, JJ.). COLLECTOR OP ET^V. 
Kishori Lal. A.I.R. 1930 All. 721 (F.B.). 

• S ubsequent oral agreement modifying written 
contract cannot be proved by oral evidence. 

A subsequent oral agreem rat to take less than is 
due under a registered mortgage-bond is an agree- 
raent modifying the terms of a written contract, 
and if it has to bo proved, oral evidence is inad- 
missible under S. 92, prov. 4. 42 Mad. 41 and 
44 Bom. 55, Foil. {Zafar AH and Jai Lal, JJ.), 
GHANAYALAL V. RALLIA RAM. 110 I.C. 424 = 

9 Lah. 597=30 P.L.R. 46= 
A.I.R. 1928 Lah. 873. 

■ A document which cannot be said to be a vorta- 

fton of a mortgage bond is admissible: 

A leased certain property to B and also executed 
a mortgage ol the same property to him. The mort- 
gage bond contained a covenant that unless credit 
entry was made therein in respect of payments of 
amounts which might be made on account of the 
bond, a statement that they had been made other- 
wise would not be sustainable. On the same date 
B executed a varthamanam to A agreeing to pay a 
certain sum out of rents for charity, to pay the kist, 
and to credit the balance of the rents towards the 
bond. A alleged that B failed to pay the amount 
for charity and assessment due in respeot of the 
land and that by crediting the rents as provided 
for in the varthamanam towards the mortgage-bond, 
the bond was fully discharged and therefore he 
instituted the suit for taking accounts in respeot of 
the lease and the mortgage bond, for the recovery of 
the land and some other reliefs. The Trial Court 
dismissed the suit, holding that 'the varthamanam 
was inadmissible in evidence. 

Held, that the varthamanam was admissible in 
evidence as it cannot be said to be a variation of 
the mortgage bond. 

If the parties had intended actual cash payments 
to be the only method of discharge, then they 
would not have with the provision in mind, exe- 
cuted on the same date the varthamanam which 
provides for a diflerent method of discharge, 
(ilfadhauan Nair and Curgenven, JJ,). RamA- 
NATHAN CHETTIAR V. V. Ry. SBTHURAMA 
Madiqe. 107 I.C. 808=27 M.L.W. 47 = 

A.I.R. 1928 Mad. 382. 

■ ■ 'Evidence of statements made at the time of 

execution of will cannot be admitted for the pur- 
pose of varying the terms of the will. (Afoenntr, 
A.J.C.). Govind V. OHINTAMAN. 105 I.C. 840= 

A.I.R. 1928 Nag. 55, 
Two separate sale-deeds by both parties — Evi- 
dence to show the trayvsaction to be exchange odmis- 
sible. 

Extrinsic evidence is admissible for the purpose 
of showing that two documents, though purporting 
to be separate sale-deeds, are in reality part and 
parcel of the same transaction, which, was one of 
an exchange. Such evidenoe nhioh shows that two 
doouments executed and registered on the same 
date are part and parcel of one transaotlon and in 
fact represent only one transaction, does not 
amount to leading evidence so as to vary the terms 
of a document. {Sulaiman and Banerji, JJ.). 
KiSHEN Lal V. Bam Lal. 1Q3 I.C. 399= 

28 A.L.J. 723= A.I.R. 1927 All. 698. 

" Oral evidenoe is not admissible to show that 
one ol,the executants of a money bond signed only 
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EVIDENCE ACT (1872), 8. 92-Yariation of 
terms. 

as surety ; 8 C.W.N. 101 and 2 U.B.R. 13, Foil. 
{Doyle, J.). ^lAUNG KO GYI v. U. Kyaw. 

103 I C. 79=5 Rang. 188= 
A I.R. 1927 Rang. 199. 

Executant cannot plead that a different rate 

from that contained in the deed was agreed to. 
(S/urtrf, C. J. and Misra, J.). SUKU Lal v. 
Mubari Lal. 95 I.c. 1019 = 1 Luck. 160= 

13 O.L.J. 99=3 O W N. 248 = 
A. I.R. 1926 Oudh 273. 

There is no reason in S. 92 of the Act why 

the fact whether in case of a joint contract both or 
either of the workmen have actually, or construc- 
tively received all or part of the advance should not 
be proved, since the fact that one of two joint con- 
tracting parties actually receives the consideration 
does not necessarily involve that he does not 
receive it as regards part or whole as the agent of 
the other and a finding to that effect will not 
necessarily involve any variaion of the terms of 
the contract. {Oldfield and Devadoss, JJ.). KANDA- 
BWAMI MUDALI V. GURUSWAMI PiLLAI. 

71 I C 61 = 16 M.L.W. 883 = 
31 M.L.T. 475 = 24 Cp. L.J. 13 = 
A. I.R. 1923 Mad. 184=44 H. L.J. 53. 

Where a bond is executed by 3 persons, one 

cannot show by oral evidence that he is only a 
guarantor for the other debtors. {Maung Kin. J.). 
MAUNG KYA V. A. P. R. PERIA KURPON CHETTY. 

70 I.C. 872=1 Bur. L J. 157= 
A.I.R. 1923 Rang. 15. 

— B. 92 — Misoellaneoas. 

The question whether a specification of a prior 

invention describes the invention claimed by the 
subsequent inventor is a question of construction 
and parol evidence is only admissible for the pur- 
pose of explaining words or symbols of art and other 
such like technical matters, and of informing the 
Court of relevant surrounding circumstances. 
{Lord Warrington of Clyffe) . CANADIAN GENERAL 
Electric Co., Ltd. v. fada Radio. Ltd, 

124 I.C. 569 = 31 M.L.W. 126= 
A.I.R. 1930 P.C. 1 (P.C ). 

Covenant for title under S. 55 (2), T. P. Act — 

Contract to the contrary— Whether can take shape 
of oral agreement. {Sulaintan, J,). JFAHOMED 
BiDDiQ V. Muhammad Nuh. 124 I.C. 185= 

1930 A.L.J. 653. 

— S. 93— Conflict. 

—Conflict between recitals and diagram forming 

part of description of property — Rule that recitals will 
prevail does not apply. 

■^ere, in a grant of land there is a repugnancy 
between the terms of the grant and any plan or dia- 
gram, the general rule is that the former will pre- 
vail. But where the plan of boundary is a part and 
parcel of tbe description itself the general rule 
ceases to Apply. 

Where a deed of conveyance contained an ambi- 
guity as to the description of the property conveyed 
one portion of it referring to the entire house and 
another portion, only to a portion of the house but 
both read together did apply correctly either to the 
whole house or to a portion of it, 

Held, the case is within Section 97 of the Act and 
extrinsic evidence is admissible for the purpose of 
solving the question whether by the description of 
the property taken as a whole the intention is to 
convey the house in its entirety or only a portion 
of it The principle that when an instrument con- 
tains an ambiRuity, evidence of user under it may 
be given to the sense in which the parties 


Evidence act ( 1872), S. 93 — Vakalatnama. 

used the language employed, applies to a modem as- 
well as to an ancient instrument, and where the 
ambiguity is patent as well as where it is latent. 
(Wazir Hasan, A.J.C.). Abdul Ghani v. Ashiq- 
Husain. 66 I.C. 442=8 O.L.J. 521 = 

A.I.R. 1922 Oudh 162 
— S. 93— Conflicting statements. 

-■ ■ Exlrinsic evid< nee is admissible for explain- 

ing apparently conflicting statements in the body of 
a document and in the Schedule thereto. {Mr. 
Ameer Ali.) IIUSSONALLY SULLEMANJI v. TRI- 
BHO^ANDAS MONGALDAS NATHUBHAI. 

61 I C. 361 = 25 C W N. 385 = 
1920 M.W.N. 726= A.I.R. 1921 B.C. 40 (P.C ). 

—8. 93— Construction. 

Deed — Construction — Ambiguous deed may 

be construed in the light of parties’ conduct, but 
unambiguous deed should not be so construed 
IMookerjee, A. C. J. and Fletcher, J.). MiDNAPUR-. 
Eemindabi Co.. Ltd. v. Jogendra Kumar 
Bhaumik. 621. C. 491=33 C. L. j. 186= 

A. I. R. 1921 Cal. 75£L 

— S. 93— Defective language. 

Where the language of a document is defec- 
tive, oral evidence is inadmissible under S. 93 to 
supply such defects. (TFaHts, C. J. and Old field, J.)., 
Narasingirji GTANAGIRJI V. Parthasaradhi 
RAYANIM Garu. 1921 M W. N. 519 = 

A.I.R. 1921 Had. 498. 

— S. 93— Elucidation. 

Where the instrument is plain and un- 
equivocal, evidence of conduct cannot be received 
for elucidating its terms : 30 Cal. 738 (P. C ), Foil. 
{Venkatasubba Rao, J.). BABU v. GOKULDOSR 
Govabdhandoss. 112 I. C. 184= 

28 M.L.W. 824 = A.I.R. 1928 Mad. 1064= 

55 M. L J. 132. 

— S. 93— Meaning not clear. 

Contract — Construction — Meaning of words 

in document not clear — Court may consider prior 
negotiations for determining meaning : 3 Bom. 186, 
Foil. {Devadoss and Mackay, JJ.). SECBETARr 
OF STATE u. Abdul Rahim. 114 I. C. 626= 

1928 M. W. N. 763= A. I. R. 1928 Mad. 1246. 


— S. 93— Patent ambiguity- , . 

. -When other evidence is not admissible. 

Where a mortgage deed was admittedly un- 
grammatical and could not be read literally so as 
to give any clear meaning and in order to arrive at 
the construction both the parties had to supply or- 
remove some words from the document as it stood, 
there was a patent ambiguity in the deed 
and under S. 93 of the Evidence Act no evidence 
was admissible to supply the defect. {Daniels and 
Neave,Jjj). BAM Ganesh t). B, RUP Nabain 

RAi. 80 I. C. 944=5 L. R. A. Civ. 542= 

A. I. R. 1925 All. 34. 


-9. 93— Sale certificate. 

•Where tbe sale certificate is ambiguous, the 

m » A 


jourt is entitled to look into the surrounding facts 
ind its conclusion upon those facts would be bind- 
ng in second appeal. (Z)a$ and Ross, J J.). LAOH MI 
=»RASAD TEWABI V. BALUNANDAN SINGH. 

88 1.0.399=1924 P.H.C.C. 271 = 
3 Pat.L.R. Civ. 107= A.I.R. 1924 Pat. 805i 


— S. 93— Vakalatnama. 

Vakalatnama without pleader's name but oear‘ 

ing his signature. 

Where a vakalatnama did not contain the nama 
of the pleader after the word ‘ Mr. ’ in the printed 
form but bore the signature of the party as wCll aa. 
that of tbe pleader, 
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evidence act (1872), S. 94— Uisdescpipilon. 

Seld, that the ambiguity in the document was 
not a patent ambiguity such that 8. 93 would ex- 
clude evidence to explain it, but the ambiguity 
may be cleared up by extrinsic evidence under 
S. 96 of the Act. {Hallifax, A.J.C.). I^IAHABASHTRA 
JNAN KOSH 5EANDAL LTD. V. BIJJULaD. 

71 I.C. 436-19 N.L.R. 36=6 N.L.J. 100= 

A.I.R. 1923 Nag. 182. 

— fi. 94— MiadescriptloD. 

In cases of misdescription S. 94, Evidence 

Act, can have no application. (Kinkhede, A.J.C.). 
SABHAJI t>. NAWALSINGH. 104 I.C- 736= 

10 N.L.J. 201 = A.I.R. 1928 Nag. 4. 

— S. 94 — Mutual mistake. 

Where the dispute is not as to existing facts 

hut is as to what is intended by the parties to be 
done by them in future, S. 94 does not apply and 
mutual mistake of fact can be proved. {Jai Lai, J.). 
DALIP SINGH V. DALIP SiNGH. 122 I.C. 493 = 

A.I.R. 1930 Lah. 446. 


— S. 95— Latent ambiguity. 

Where a mortgagee transferred the mortgag- 
ed property and there was no mention in the deed 
that only mortgage rights were intended, to be trans- 
ferred, the mere fact that it is mentioned in tho 
deed that the property stood in the khata of the 
mortgagor and that there is an indemnity clause 
cannot justify the contention that only mortgage 
rights were intended; and if the absence of any 
assertion in the deed of absolute ownership on the 
part of the vendor mortgagee makes it possible to 
hold that mortgagee’s rights were sold, there is a 
latent ambiguity to remove which evidence can be 
given: 14 M.I.A. 1 (P.C.), Bel. {Jackson, A.J.C.), 
DAULAT V. Baliram. 118 I.C. 682= 


A.I.R. 1929 Nag. 267. 
Evidence to clear it admissible. 

When a description is partly correct and partly 
incorrect and the former part is sufficient to iden- 
tify the subject-matter intended while the latter 
does not apply toiany subject, the erroneous part 
will be rejected on the maxim that a false descrip- 
tion will not hurt when it can exist with the sub- 
ject itself. Where the language of a will, though 
plain in itself, had no meaning with reference to 
existing facts, evidence can be let in to show how 
the error arose. {Baymond and Madgavkar, A.J.Cs.). 
NABAINDAS V. TekCHAND. 84 I.C. 137= 

A.I.R. 1923 Sind 42. 


■ 9^HlBdesepiption. 

Evidence is allowed to correct misdescription. 

Where property mortgaged was wrongly written i 

thebond as Touzi No. 1 in place of Touzi No. Y. 

Held, that the plaintifi in a suit to enforce th 

mortgage adduce evidence to show that thei 

^“Wdescription. {Jmla Prasad and Boss, JJ.\ 

Mt. WAJIHANNISSA BegT^ V. VaLMIKI SAHA'S 

11 I.C. 889=1 Pat L.R. 80= 

fi ^ 1924 Pat. 359 

— S. 98— Payment of interest. • 

-^Eviden^ con be allowed to show that interest i 

pa^bU monthly when document is silent. 

Under the provisions of S, 95 or .S. 98 evidenci 

can be aUowed to show that tW' rat©' of interes 

specified in ^rtain deeds is. payable monthly 
when the deeds are silentj {ShddiLal^ C. J. am 

Tapp , j . ). tbja Singh v. Singh. 

121 1.0, 7b=30 P.L.R. 741= 

^ 144 



expzei 


EVIDENCE ACT (1872), 8. 98— Dispute about 
jneaning. 

sloDs in doenments of that nature. {Wolvtslcy o/fid 
Greaves, JJ.). IIOHAMED MASER MAHOMED MEA 
V. Zapdr Mahomed. 62 I.C. 702 (Cal )r 

— S. 96— Latent amblgnity. 

■ ■ Extrinsic evidence is admissible. 

When an instrument appears on its face to be free 
from ambiguity but upon the endeavour being 
made to apply it to the persons or things indicated, 
it transpires that the words are equally applicable 
to two or more persons or to two or more things 
there is a latent ambiguity. In such a case ex- 
trinsic evidence has created the ambiguity and 
extrinsic evidence is admissible to resolve it and 
direct evidence of intention may be given for the 
purpose of ascertaining which of tho several persons 
or things to whom the words are applicable was in- 
tended to be connoied. {Mookerjee and Chotsner, 
JJ.). Chairman Sebiaganj Municipality v. 
Chittagong Company, ltd. 72 I.C. 696= 

36 C.L.J. 242=A.I B. 1923 Cal. 32. 


— S. 96— Vakalatnama. 

Vakalatnama without pleader* s name hut bsar- 

tn<7 his signature — Extrinsic evidence admissible. 

Where a vakalatnama did not contain the name 
of the pleader after the word Mr. in th© printed 
form but bore the signature of the party as well as 
that of the pleader. 

Held, that the ambiguity in the document was 
not a patent ambiguity such that S. 98 w'ould 
exclude evidence to explain it, but the ambiguity 
may be cleared up by extrinsic evidence under S. 96 
of the Act. {Ballifax, A.J.C.). MAHARASHTRA 
Jnan Kosh Mandal Ltd. v. Bijjulal. 

71 I.C. 436=19 N.L.R. 36=6 N.L.J. 100= 

A.I.R. 1923 Nag. 182. 

— S. 97 — Applicability. 

Conflict between recitals and diagram forming 

part of description of property — Buie that recitals 
will prevail does not apply — Ambiguity — Evidence to 
solve it is admissible whether it is patent or latent. 

Where, in a grant of land there is a repugnancy 
between the terms of the grant and any plan or 
diagram, the general rule is that the former will 
prevail. But where the plan of boundary is a part 
and parcel of the description itself, the general 
rule ceases to apply. 

Where a deed of conveyance contained an ambi- 
guity as to the description of the property convey- 
ed one portion of it referring to the entire house 
and another portion, only to a portion of the house 
but both read together did apply correctly either 
to the whole house or to a portion of it, 

Held, the case is within 8. 97 of the Act and 
extrinsic evidence is admissible for the purpose of 
solving the question whether by the description of 
tJie property taken as a whole the intention is to 
convey the house in its entirety or only a portion 
of it. The principle that when an instrument con- 
tains an ambiguity, evidence of user under it may 
be given to show the sense in whioh the patties 
used the language employed, applies to a modem 
as well as to an anoient instrument, and where the 
ambiguity is patent as well as where it is latent. 
{Wasir Hasan, A.J.G.). ABDUL GHANI v. ASHIQ 
HUSAIN. 66 I.G. 442= 8 0.L.J.821S 

o .V . Oudh 162. 

— S. 98— Dispute about meaning. 

■ Where the point in dispute, is as W the 

meaning of a particular word in th© dooumenl oral 

evidence may be adniltted under S. 98. IHeiobould 

and Cuming, JJ.). DinANATH DAS v. GOPAll 

GfiANDBA BAS. 67 I.C. 90= A.I.R. 1923 Ckl. aOfll 
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evidence act (1872). S. 98-Special usage. 

— S. 98— Special usage. 

-—0-ral evi(knce— Meaning of words used in a 
particular locahty. 

Where in a deed words in use in partioular loca- 
lity in a peculiar sense are employed, oral evidence 
13 admissible under S. 98 of the Evidence Act to 
explain the meaning of the words in question. 
{Hafxque and Steioart, JJ.). OHIDDa t>. MESSRS. 

Carew & Co., Ltd. 63 l.c. 138= 

^ ^ ^ 3 U.P.L.R.(A1I.)199. 

^ rro^a5 Yiot cimhtguoxis—BvidcncB of 
usage giving them a peculiar meaning is admissible. 

Various words in written documents which 
prima facie present no ambiguity may be inter- 
preted by extrinsic evidence of usage; and their 
peculiar meaning, when found in connection with 
the subject-matter of the transaction, may be fixed 
by parol testimony. 

Evidence is admissible to show that the term 
(San) does not signify the Bengali year which 
commences on the first day of Baisakh and ends on 
the last day of Chaitra but a diflerent period 
specially applicable to jalkar tenancies. {Mocker jee 
andPanton, JJ.). Jyot Kumar v. Jadd Nath. 
64 I.C. 693=34 C.L.J. 160=26 C.W.N. 1022= 

A. I. R.1921 Cal. 122 

• 

— S. 99— Deed of conYeyance. 

Conveyance — Contemporaneous oral agreement 

proved by person not actual party to the deed. 

As between the actual parties to an outright 
conveyance a contomporaneous oral agreement to 
allow re-purchase cannot be proved, but if the 
party who alleges the contemporaneous oral agree- 
ment was not actually a party to the conveyance 
(although the conveyance was given on his behalf) 
he can prove that there was such an agreement. 
A. I. R. 1928 Rang. 58, List. ; A. I. R. 1917 P. C. 
207. Bel. on. {Eteald and Maung Ba, JJ.). MA 
Ml V. MAUNG AUNG DUN. Ill I.C. 832= 

6 Rang. 376=A.I.R. 1928 Rang. 244. 

— 8. 99— Mortgage. 

• — —In a suit on a mortgage the mortgagors are 
estopped from disputing that they have not got 
the interest which they said they had and which 
the mortgagees bargained for. But it is open to 
third parties to state and prove what that interest 
is and to say that the mortgagors have no interests 
or have lesser interests than those prescribed for 
in the mortgage. {Kumaraswami Sastri and 
Venkatasubba Boo, JJ.). RUKMANI AMMAL v. 
ANKAMA NaidU. 96 I.C. 26 = 23 M L.W. 664= 
1926 H.W N. 938=A.I.R. 1926 Had. 744. 

' - Mortgage — Stranger can prove subsequent oral 

agreement between mortgagee and himself. 

Where properties wore mortgaged by the defen- 
dant to the plaintiff and subsequently certain items 
of the mortgaged property were bought by another 
and there was an oral agreement between the pur- 
chaser and the plaintiff by which the plaintiff 
agreed to release the items sold to the purchaser, 
Held, that in a suit by the plaintiff on the mort- 
gage the purchaser would not be precluded from 
proving the oral agreement. 27 Mad. 368, Bef. 
to. {Venkatasubba Bao, J.). SRI SATLAM v. 
BhuSHAYYA. 87 I.C. 248=1929 M.W.M. 214= 

A.I.R. 1925 Mad. 775=48 M.L.J. 280. 

— B. 99 — Pre-emption. 

It is open to the plaintiff in a pre-emption 

suit to show from circumstantial or oral evidence 
that the real transaction was one of a sale and 
not a mortgage « 9* A, No. 485 of 1926| Bel. on. 


EVIDENCE ACT (1872), Ss. 101 to 103. 

{Sulaiman and Mukerji, JJ.). SHEIK USMAN v. 
Mohammad Shafi khan. 98 1. C. 989= 

A.I.R. 1927 All. 204. 

— S. 99— Waqf. 

Persons not claiming through settlor can show 

that waqf was illusory. 

A person who does not claim through the settlor 
is entitled to challenge the validity of a waqf on 
the ground that it was merely an illusory transac- 
tion never intended to be acted upon. 31 M. L, J. 
431. Foil.; 10 C W.N. 449. Dist. and Bxpl. 

Purchasers of some portion of the properties 
alleged to waqf at a sale for arrears of Government 
revenue are not persons claiming under the settlor. 
{Chatterjee and Panton, JJ,). Hammat ALI v. 
Nobendra Kishore. A.I.R. 1928 Cal. 233. 


— Ss. 101 to 103. 

Admission. 

Adoption. 

Adverse possession. 

Affirmation of fact. 

AMnvion and Dilnvlon. 

Ancestral Property. 

Appeal. 

Assets 

Bailment. 

Benami. 

Carrier. 

Compromise. 

Condition. 

Consideration. 

Contract. 

Criminal Trial. 

Custom. 

Declaration. 

Duty of Court. 

Ejectment. 

Execution of decree. 

Execution of document. 

Exception to rule. 

Fraud. 

Oenuineness. 

Grant. 

Jurisdiction. 

Landlord and tenant. 

Legal necessity. 

Limitation. 

Material alteration. 

Minority. 

Mortgage. 

Negligence. 

Negotiable instruments. 

Notice. 

Objection to onus. 

Omission to discharge onus. 

Onus immaterial. 

Pardanashin Lady — See PARDANASBIN 
Lady. 

Partition. 

Possession. 

Presumption. 

Recitals. 

Record-of-Rights. 

Scope of. 

Shifting of onus. 

Special agreement. 

Special plea. 

Suit for profits. 

Title. 

Under influenos. 

Vendor and Purohaser. 

VUl. 
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evidence act (1872), Ss. 101 to 103— Admia- 
slon— Exeontion. 

— Ss. 101 to 103 — Admission — Execation. 

-Admission by one defendant — Not conclxisive 


against others. 

Where one of the defendaote admits the execu- 
ion of the bond alleged to be executed bj all the 
■defendants jointly, in respect of a partnership, 
such an admission is not conclusive, but it amounts 
to presumptive proof of the allegation of the plain- 
tid. and, therefore, the burden should be placed 
on the defendants to prove the non-existence of 
n partnership. (Jot Lai, J.). GULAB Ram v. 
GANQA SABUP. 93 I. C. 309 = 27 P. L. R. 160= 

A. I. R. 1926 Lah. 299. 

■ Execution admitted’— Onus of 'proxiing it ficti- 

iious. 

The execution and registration of the document 
telng admitted if the defendant makes the allege* 
Ition that the document had been executed merely 
for show and was purely fictitious the burden of 
proof rests upon him. {Lindsay and Kanlutiya 
Lal,Jf.). Ohaidduv. Desraj. 77 1.0 753= 

21 A. L. J. 793=5 L. R. A. ClY. 5S= 

, . A. I. R. 1924 All 294. 

^ — Thumb impression admitted — Knowledge of 

contents cannot be presumed. 

When a patty admits hU subscription or thumb 
impression borne on any document he ought not to 
be presumed necessarily to have put it upon that 
document with full knowledge of its contents 
and the burden still lies on the party 
tolymg on the document to prove the execution 
and passing of the consideration. 18 N L R 121 • 

DBVIDASv. MamOOJI. 78 I. 0.104=20 N.L.R. 7= 

..AO A * 1924 Nag. 103. 

Ss. 101 to 103 — AdmiBsion— Olfte 

• -Piea o/benami onu$. 

the gift by d to R 
And the transaction is undisputed for several years 
^V6n after the death of 4. 

proving the transaction 
^ heavily on the party and is not 

iluSte^TT?' • ^ the donee was llmost 
alliterate, [Daniels and Lyle, A J Ca\ Mm 

anjoman-un-Nisa «. Sha^ashIg Ail ■ 

661. 0. 222=8 0. L. J. 439= 

beTo8?\hf alleged to 

native plea of pavmlnf df his alter- 

AdmisBion at iK? amount to an 

plaintifi from provin(^GlA^^'^°i®?‘* relieve the 
Pu«an. JJ.) 

97 I.O. 62=49 AU. 78=24 A.L.J. 961= 
— Ss. 101 to 103— Admlaaiftn AU. 741. 

ft as not 

A ««««• M. 

a earn 
labour 

*0 

ughed by a nartnAr in d # produced a document 


/ 
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EVIDENCE ACT (1872), Ss. 101 to 103— AdYCpae 
possession. 

Held, that it was an admission and it was for 
the defendants to prove that suoh an admission 
was obtained from them under circumstances 
which would prevent its being legally binding upon 
them. A. I. R. 1927 Rang. 818, Cons, and Dist.; 
A.I.R. 1925 Lah. 471, Rel. on. [Otter, J.). PON- 
TFNB & Co. V. S. C. APPANNA, 

A.I.R. 1929 Rang. 263. 

— Ss. 101 to 103 — Admission — Prior suit. 

Shifts burden of proof. 

B sued W to recover a sum of money wrongly paid 
to him. W's admission in a previous suit between 
B and a third person that he had received the 
money from B was proved against him. In the 
present suit W pleaded that he had not received the 
money and that the receipt executed by him in 
favour of B was obtained from him under undue 
influence. 

Held, that W's admission in the previous suit 
shifted the burden of proving non-receipt of the 
money and existence of undue influence on W. 
{Broadway and Campbell, JJ.). WasakhiRamc. 
Hussain khan. 75 LG. 1027= 

A.I.R. 1924 Lah. 6S0. 

— Sb- 101 to 103 — Adoption. 

|-Onus of proving legality. 

It is for the party who alleges adoption to prove 
an adoption to be legal according to the Hindu Law. 
{Chevis, J.). Hira v. Hardat SiNGH. 

68 I.C. 763=47 P.L.R. 1922= 
A.I.R. 1923 Lah. 26. 
— Bs. 101 to 103 — Adverse possession. 

Title admitted— Proof of possession — Onus on 

the trespasser. 

Where the plaintiff brings a suit on the basis 
of his title which is admitted, it is not for him to 
prove possession on his own part within twelve 
years, but it is for the trespasser to prove his 
adverse possession. A. I. R. 1926 Oudh 313; 
A. I, R. 1916 P.O. i21 ; A. I. R. 1921 Bom. 868, Bef. 
(PttMan, J.). FAKIR BakHSH Sinqh V. PrAQ 

Singh. loa i.c. 109=8 O W N. 121= 

' . A.I.R. 1928 Oudh 246. 

— -Suit for redemption — Mortgagee in long posses- 

^n—Plea of outright sale— Onus to prove haw posses- 
sion passed is on plaintiff 

A person effected a simple mortgage of the 
land in favour of another person and his deceased 
wife by a registered deed. About a year later, the 
mortgagor was unable to pay the interest on the 
mortgage and possession of the land was given to 
the mortgagee. Mortgagors’ heirs sued for redemp- 
tion of the mortgage of the land which was in 
possession of the mortgagee for over 20 years. 
Mortgagee alleged that the land was made over to 
him outright by way of sale. 

HsW, that the burden of proof as to the nature of 
the original transaction rests on the plaintiff. If 
they ^unot prove how possession passed, no pre- 
sumption that the possession was not adverse Mn 
be A.LR. 1926 Rang. 877 and A.I.R. 1927 

® li-B.R. 40. Doubted. 

™ u 1 J possession the 

onus should be on the party out of possession. lu 

*ho possession has been less 

than 12 years, and where the title of the previous 
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EVIDENCE ACT (1872), Ss. 101 to 103— Adverse 
possession. 

Onus 071 him zchoset up. 

Id a case where the suit is resisted on the 
ground of acquisition of title by prescription it is 
not for the plaintifi to prove his title within 12 
years. It is for the defendants to provehis adverse 
proprietary title. 39 Mad. 670; 17 A.L.J. 84, Foil. 
{Gokul Prasad, J.). L. Ragha Mal v. Abdus Bat- 
ter. 74 I.C. 879 = A.I.R. 1923 All. 565. 

Eeversioner of persons previously in possession 

— Title presumed. 

Where the plaintifi was a reversioner of the 
persons who were previously in possession of the 
property. 

Held, that title was with them and it is for the 
defendants who seek to avoid that title on a plea of 
adverse possession to establish it. [Daniels, J.). 
Chitu V. Charan Singh. 77 I.C. 708= 

A.I.R. 1923 All. 563. 

Onus on him who sets up. 

Where plaintifis are in possession as having 
some title to the lands, in a suit by them for 
declaration of ownerthip and injunction it is for 
defendants to prove adverse possession for 12 years. 
[Macleod, C, J. and Crump, J.). Gavabava 
GAUDAPPA V. MALLANQOWDA CHANAGO'WDA 
PATIL. 76 I.C. 559 = A. I. R. 1923 Bom. 382. 

— Ss. 101 to 103 — Afiirmation of fact— Absence of 
authority. 

Onus on principal. 

It was for the landlord to prove that the 
agent acted outside the powers given to him. 
[Teunon and Newbould, JJ.). AKHOT KuMAR 
Gosh v. EBADATDLLA Kazi. 64 I.C. 823 (Cal.). 


— Ss. 101 to 103— Affirmation of fact— Authority 
to receive. 

Pa^jment to 3rd party —Onns on debtor. 

It is elementary law that when a creditor sues 
the debtor for the payment of a debt and the defence 
is that the debtor paid the debt to another person, 
it is for the debtor to prove that the other person 
had or had been held out to the debtor by the 
creditor as having had the authority of the creditor 
to receive payment of the debt on behalf of the 
creditor. [Sir John Edge.) MUHAMMAD KHALEEF 

Shibazi and Sons v. Les Tanneries 
LyoNNAISES. 94 I.C. 767 = 49 Mad. 435= 

58 I. A. 84=3 O.W N. 568 = 1926 M.W N. 4‘>5 = 

24 M.Ii.W. 115 = 44 C. L.J. 67= 
28 Bom. L R. 1391 = 31 C W N. 1 = 
A.I.R. 1926 P C. 34=51 M.L.J. 570 (P.C.). 

— Ss. 101 to 103— Affirmation of fact— Bona fides. 
. Where a person sets upthepUa that he is a 
hona fide transferee, he is bound to prove it. [Bat- 
ton, J.C.). MT. KASTORI Bai v. BALIRAM. 

68 I.C. 732 = A.I.R. 1923 Nag. IS. 


— Ss. 101 to 103— Affirmation of fact — Circum- 
stances alleged. 

Transfers attacked— Onus on plaintiff. 

In a suit altarking transfers of property the bur- 
den is on the plaintifi of establishing the attacks. 
[Lord Philhmore.) Bal KISHEN v. RAM ^ABAN. 

113 I.C. 479=29 M.L.W. 579 = 
A.I.R 1929 P C. 296=56 M.L.J. 172 (P C.). 

■Execution proved — Plea of not binding Onus. 

.a ■* - ^ f ^ ^ ^ ^ ^ 


When once the execution of a document is prow 
ed, if a parly alleges circumstances that would 
make the document not binding on him, it is for 
him to prove such circumstances. [Ananthaknshna 
Iyer, d Kbibbiu Kubup - Kotty. 


EVIDENCE ACT (1872). Ss. 101 to 103— Afflrma-^ 
tioD of fact— Knowledge. 

Decree not binding onus to prove. 

Where it was the case of a creditor of the deceas- 
ed person instituting a suit making as defendant- 
in the action a person who, but for the will would 
have been the proper legal representative, then it- 
follows that the burden is upon the legal representa- 
tive to show the circumstances under which or the 
reasons for which that decree is not binding. 
(Srfntfa^a Aiyayigar, J.). KOLARAMATHU AMMA. 
V. MADHAVI AmmA. 108 I C 409= 

1927 M W.N. 894= A.I.R. 1928 Mad. 243. 
— Ss. 101 to 103 — Affirmation of fact — Consent. 
Consefit to a compromise. 

The burden of proving consent to a compromise 
to set aside which a suit is brought lies on the-- 
defendant. [Lord Atkinson.) SABATKUMABI v. 
AMULYADHAN. 71 I.C. 632= 

17 M.L.W. 481 = 27 C.W.N. 629= 
25 Bom. L. R. 548=37 C. L. J. 501 = 
1923 M. W. N. 392=32 M. L. T. 137 = 
A.I.R. 1923 P.C. 13 (P.C.). 

— Ss. 101 to 103 — Affirmation of fact— Date or 
document. 

Plea that a documefit was ante-dated— Onus. 

The onus of showing that a document duly 
executed and registered and dated was ante-dated^ 
is on the party alleging that it was ante-dated. 
44 Cal. 622, Foil. [Spencer, 0. 0. J. andKurtiara- 
swami Sastri, J.). KbiSHNAMURTHY AIYAR v, 
KRISHNAMUTHY ATYER. 85 I.C. 8»2= 

1925 M W.N. 632= A I. R. 1925 Mad. 932= 

49 M.L.J. 252. 

— Ss. 101 to 103— Affirmation of fact— Expendi- 
ture. 

Deductions for expenditure claimed — Each item 

to be proved. 

In a suit for profits when certain deductions are 
to be made from the gross income for expenditure 
it is for the defendant to prove each item of expen- 
diture alleged by him and not admitted by the 
plaintifi, with proper accounts and vouchers, 

[Hallifax, A. J. C. . Narayandas v. Radhabai.. 

93 I.C. 196=9 N.L.J. 7= 
A I.R. 1927 Nag. 62. 
— Ss. 101 to 103— Affirmation of fact- Inclusion 

in holding. , . 

■ Suit for possession — Onus on plaintiff. 

In a suit for possession of land the plaintifi has- 
to prove that the land lay within his holding and 
not for the defendants to prove that it lay outside : 
8 C. W. N. 763. R«/. [Cuming and Mallik, JJ.).. 
SATI PROSAD GARGA V. GOBINDA CHANDRA. 

33 C.W.N. 227=56 Cal. 805 = 
A.I.R. 1929 Cal. 325. 
— Ss. 101 to 103— Affirmation of fact — Know- 
ledge. 

Transfer by grantee — Knowledge of grantor to- 

be proved by transferee. 

Where the question is whether the grantor know 
of the transfers made by the grantee tenure holder 
Held, that the onus of proving the negative could 
not be laid on the grantor as in cases such as 
these the likelihood is that the grantor would have 
no such knowledge [Adami,J.). MAHARAJA 
PBATAP V. SUNDERBANS KOER. 71 I.C. 999 = 
3 P.L.T. 628=24 Cr.L J. 279 = A.I.R. 1923 Pat. 76. 

Defective title of mortgagor— Mortgagee 

knowledge o/— Onus on mortgagor. 

The burden of proving mortgage’s knowledgeis- 

A joint family consisted of the plaintifi, hi» 
brother’s widow and another brother’s daughter.. 
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EYIDENGE act (1872). Ss. 101 to 103— Afflrma- 
. tIOD of fact— Knowledge. 

The two lormer for family neceBsity mortgaged the 
whole property suppressing the fact that the third 
had any interest in the property. On the death of 
the latter the plaintiff sued for one*third of the 
property, representing the interest of the daughter 
of his brother, who did not join in the mortgage, 
from the assignee of the mortgagee who hed 
bronght the property at the mortgage sale in exe- 
cution of the decree against plaintiff and his 
brother’s wife, 

Held, if mortgagee did not know then the mere 
fact that the assignee who claims through mort- 
gagee may have known the faot ns to the existence 
of interest of plaintiff's brother’s daughter, does 
not prevent his getting a good title to the properties 
and relying on the estoppel which mortgagee could 
have set up against any claim by plaintiff in any 
suit. As soon as the mortgage-deed was produced 
which contained a representation with regard to a 
share in the property to which the mortgagor later 
on obtained title, the burden was no longer on the 
mortgageeor his assignee to establish that he did 
not know the true position but the burden of proof 
shifted on the mortgagors and those claiming under 
them to show mortgagee’s knowledgij of the true 
facts. iOreaves and Ghose, JJ.). SarodA Pbosad 
BANERJEB V. GOSTA BEHABI HAZBA. 

70 I.C. 385 = 27 C.W.N. 943=36 C.L.J. 78 = 

A.I R. 1922 Cal. 542. 


Hepre-'ientation bjf mortgagor — Auction-pur- 
chaser Vfith knowledge of defeci-^Protected. 

When a person mortgages a property falsely repre- 
senting it as bis own, and after inheriting it sub- 
sequently, claims to recover the same, contending 
that he had DO right to mortgage it, the auction- 
purchaser gets a good title even if he had know- 
ledge of the facts provided the mortgagee was un- 
aware. [Oreavet and Ohose, JJ.). SaboDA Pbosad 
BANEBJEE t>. GOSTA BEHARI HAZRA. 

70 I.C. 385 = 27 C.W.K. 943=36 C.Ii.J. 78= 

A.I.R. 1922 Cal. 542. 

•t-Sh. 101 to lOS-^Affirmatlon of faot — Loss. 

“ 2 —— XfOss ift bttstness surety for managing partner 
“"Orttw on the other partners to prove loss. 

Plaintiff stood surety for the managing partner 
and executed a security bond which provided that 
If the business suffered any loss and the managing 
Mitner rafused to pay his share of loss on demand 
the other partners would be entitled to deduct, 
from the sccanty money, the share due to them 
OB ftocouBt of thd loss, 

* lo®® and that they had called 

n?on pay share lay 

upon the other partners. {Ahdul Baoof and 

Samgon, JJ .). KASHi Bam v. MT. HARO. 

- <• ' 77 I.C. 281=4 L.L.J. 214= 

— Hh SOI tn 'lAQ EM ,,A*I»R* 1922 Buh. 235. 

* 103— Affirmation of fact— Momber- 
Bhip of a oommunity. 

- Onus bn party alleging. 

a Is'J' that he is 

aiS tb^L®!* ^ the oommunity 

WoM h denied, he mast;nT07e the assertioJ 

alleging. ’ '' 'A V v >. 

TOe'bflisden of proving that a ' ipirtib^ht ' teea la 
had on the ground that its exeontnt W niliift 


I 
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EVIDENCE ACT (1872), Ss 101 to 103— Affirma- 
tion of fact— Relationship. 

at the time of its execution, lies upon the person^ 
who makes this allegation. {Ooharan Nath Misra- 
and Pullan, JJ.). MUNNA Lal v. KAMBSHARI; 
DAT. 114 I.C. 801 = 5 0 W.N. 1111= 

A.I.R. 1929 Oudh 113.: 

Onus on executant. 

The onus of proving that on the date of execut- 
ing a deed the executant was a minor is on him^ 
[Kanhaiija Lal. J. C. and Daniels, A.J.C.). KAN- 
DHAN LAL V. MAHOMED ALAM. 63 I.C. 525=^^ 

8 O.L.J. 324= A.I.R. 1921 Oudh 160. 

— Ss. 101 to 103— Affirmation of fact — Nearest re- 
versioner. 

Limit of proof . 

It is incumbent on a plaintiff seeking to suc- 
ceed to property as a reversioner, to oatablishi 
affirmatively the particular relationship which he 
puts forward. He is also bound to satisfy the- 
Court that to the best of his knowledge there are> 
no nearer heirs and for this purpose he can rely on- 
the statement of witnesses called for defence. He 
cannot be expected to do anything more. It is for- 
those, who claim that their kinship is nearer than 
that of the plaintiff, to prove that relationship.. 
40 Mad. 654. Foil. [Lindsay and Sulaiman, JJ.). 
JA7ITRI V. Qendan Singh. 102 I.C. 167= 

49 All. 779=25 A. L. J. 500= 
A.I.R. 1927 All. 767.. 

Pfima facie evidence must he adduced. 

Where plaintiff claims certain relief as the- 
nearest reversioner, it is for him to adduce pHmtx 
facie evidence of his being nearest reversioner. Ib 
is not sufficient to rely upon the statements in the. 
plaint or on an unapproved genealogical trees:: 
23 All. 72 (P.O.) and 40 Mad. 654, Foil. {Gurgen^ 
ven, J.), T. SESHAMMA v. Y. VeNKATA ReddI. 

100 I. C. 500 = 38 M L.T. 45 = 
A.I.R. 1927 Had. 1149=52 H.L.J. 155.. 

What must be proved. 

In a suit by a reversioner the plaintiff must- 
prove not merely that he is reversioner but that he- 
is the nearest reversioner. {Lyle, A.J.C.). Bhima- 
siNQH V. Mt. Sunder. 69 I. C. 421= 

9 0. L. J. 186=26 0. G. 109 = 
A. I. R. 1922 Oudh 216. 

— Ss. 101 to 103— Affirmation of fact — Receipt of 
money. 

Wagering contract receipt of money by agent — 

Onus on principal to prove receipt. 

A suit cannot be brought in which the cause of' 
action is based directly on the wagering contract, 
but if, as a result of a wagering oontxaot, an agent- 
has received money on his principal's behalf, he- 
is then liable to account to the principal for that 
money and the onus lies on the principal to prove.- 
affi rmatively that the agent actually reoeived the: 
money on his behalf. 26 All. 689, Bel. on. 
{Brown, J.). MADNG PO HTAIK t). BBAMADIN.. 

1191.0. 740=7 Rang. 300= 
A.I.R. 1929 Rang. 244^ 

— Ss. ^01 to 103 — Affirmation of faot— Relation^ 
ship. 

Onus on him setting up. 

Where the plaintiff's right to sncoeed dependa 
won his being an agnatio relation of the defendant^, 
the' onus is on him to prove that lie is so related^. 

WfS ^pfi.BockniH, JJ.), RaQHUNATH DA9 

S^b^^AB ;MISMs. 67 IX. 464a 

' IXR. 1928 Pat, 309^ 
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iYIDENCE ACT (1872), Sa. 101 to 103~Afflpma- 
tion of fact— Separation. 

— Ss. 101 to 103— Affirmation of fact— Separation. 

Onus on him setting up. 

Where jointness up to a certain date is proved, 
-the onus of proving a separation subsequent to 
that date is on the party alleging such separation. 
■{Lord Sinha.) Deo Narayan Pande v. Agyan 
RamPande. 1011.0.24^=1927 M.W.N.96= 

31C.W.N. 533=A.I.R. 1927 P C. 52= 

53 M.L.J. 658 (P.C.). 

— Ss. 101 to 103 — Affirmation of fact — Sequence 
of events. 

Must be affirmatively proved. 

The plaintiff who comes into Court alleging that 
-on the happening of certain events in a certain 
order certain rights to property accrued to him is 
hound to establish by affirmative and satisfactory 
-evidence the occurrence of such events in such 
order. Thus a plaintiff alleging that a certain 
-person died before another must prove the fact 
•affirmatively. {Spencer, Offg. C.J. and Srinivasa 
Aiyangar, J.). RanqappA Nayakar v, RANGA* 
rSAMI NAYAKAB. 88 I.C. 249=1925 M. W. N. 232= 

A. 1. R. 1925 Had. 1005. 

— Ss. 101 to 103— Affirmation of fact — Service of 
summons. 

Affidavit of service — Onus to disprove service. 

When there is an affidavit, of the peon serving 
,the notice, of proper service thereof, the party who 
impugns the face ought to prove that there was no 
service. {B.B. Ghftse and Basu, JJ.). KRISHNA 
•Chandra v. Pabna Dhana Bhandar co.. Ltd. 

117 I. C. 552=A. I. R. 1928 Cal. 722. 

Person who alleges regular service of sum- 

•mons must prove it. (Sawderson. C.J. and Rankin, 
J.). Beni ilADHAB Sapin ti. jadu Nath sapin. 
94 I. C. 907 = 43 C.L.J. 113=27 Cr. L.J. 715= 
31C.W.N. 148=A.I.R. 1926Cal. 1208. 

— Ss. 101 to 103 — Affirmation of fact — Status. 

Public prostitutes — Onus on them to prove they 

•are not. 

Suit by alleged public prostitutes for grant of a 
perpetual injunction against the Municipal Com- 
•mitteeto the effect that the Committee be restrain- 
-ed from taking any action against the plaintiffs 
under the notice under S. 152 of the Municipal Act 
■on the ground that they were not public prostitutes 
the burden is on plaintiffs to show that they were 
not public prostitutes; A.I.R. 1926 Lah. 461, Poll. 
iJai Lai, J.). MUNICIPAL COMMITTEE, LAHORE 
v. ALLAH RAHHI. 100 I.C. 1010= 

A.I.R. 1927 Lah. 358. 

— Ss. 101 to 103— Affirmation of fact— Transfer 
of possession. 

Surrender by previous tenant — Onus on the 

•subsequent tenant to prove transfer. 

It is for the rival tenant in order to make out a 
valid surrender to establish that the previous ten- 
ant has given over possession at the latest by the 
commencement of the year, when the patta in his 
favour took effect {Srivastava, J.). MINDAI v. 
Sajid all 6 O.W.N. 1094 = 11 L.R.A. Rev- 24= 

A.I.R. 1930 Oudh 69. 

— Ss. 101 to 103 — Affirmation of fact— Unchastlty. 

Onus on him whe alleges. 

Where the defendant alleges unchastlty of the 
plaintiff the burden of proof is on the defendant to 

prove it. RAM SUNDER RAI v. MT. ^LI KUEB. 

44 AIL Qod*- 

A.I.R. 1922 All. 321. 


EVIDENCE ACT (1872), Ss. 101 to 103-AppeaI. 

— Ss. 101 to 103— Affirmation of fact — Wilful dis- 
obedience. 

Of employee— Onus on employee. 

In a case for compensation for the death of a 
deceased employee, the onus to prove wilful dis- 
obedience lies on the employer. (Kulwant Sahay 
and Maepherson, JJ.). Urmila Dasi v. TATA 
Iron Steel Co., Ltd. 112 I.C. 328= 

8 Pat. 24=9 P.L.T. 511= 
A.I.R. 1928 Pat. 508. 

— Ss. 101 to 103— Alluvion and Dilnvlon. 

— -Assessment — "Added land" — Onus on Govern' 

ment to establish. 

Whore Government seek to assess lands under 
the Bengal Alluvion and Diluvion Act, the burden 
will lie upon the Government to establish that the 
lands sought to be assessed are "added lands” 
within the meaning of S. 6 of that .^ot. (Mookerjee 
and Chotzner, JJ.). SRBB NATH ROY v. SECRETARY 
OP STATE. 70 I.C. 510=30 Gal. 276= 

36 C.L.J. 345=A.I.R. 1923 Cal. 233. 

■Possession up to diluvion proved— Gontinu- 
ante of possession during submersion prestimed. 

If the plaintiff shows his possession down to the 
time of the diluvion his possession is presumed to 
continue as long as the land continued to be sub- 
merged. 

Further in the case of land covered by water the 
Court may and generally should, presume, in the 
absence of evidence to the contrary, that a posses- 
sion enjoyed by the plaintiff before the twelve 
years, has continued until within the 12 years. In 
other words when the plaintiff has shown that he 
was in possession of the land at the time of^ dilu- 
vion, it must be presumed that he has continued 
to be in possession within 12 years of the suit. 
9 Cal. 744 (F.B.) andl9 Cal. 660 (P.C.), FoK. (Dos 
and Adami, JJ.). GajdHAR PBASAD v. MST. DUL- 
HIN GULAB KUER. 2 P.L.T. 59- 

A.I.R. 1921 Pat. 234. 


-Sa 101 to 103— Ancestral property. 

■" conjectures insufficient. 


The party 'asserting the land to be ancestral 
lUst prove the faot,'it not being possible to accept 
lere conjectures as substitutes for proof. P. R. 42 
f 1910. Foil. {Lumsden, J.). RaM BARAN o. 
rARPTTnri !• 913= 

^ A. I. R. 1924 Lah. 677. 

■Assertion of ancestral nature— Proof of— Con- 

« A 


dure insufficient. . , . * i a 

In & C&86 in which the ancestral nature of land 

, in dispute the party asserting that such land is 

aoestral is requited to prove his assertion and 

mieotures cannot be accepted as a substitute for 

roofs. 42 P.R. 1910 (P.O.,) Bel. on. {Broadtoay and 

bdul Qadir, JJ.). Munsha Singh u. Uttam 

INGH. 64 1. C. 428—4 L. L. J. 31 — 


m w 


Ho 


Sa. 101 to 103— Appeal. ^ • 

■Judgment appealed from — Burden of snowing 


as wrong. , • j 

In appeals the burden of showing, that tne juag- 
ent appealed from is wrong, lies upon the appel- 
nt. If all he can show is nicely balanced oaloa- 
,tions» which led to equal possibilities of the 
idgment on either the one side or the other 
eht. be has not euoceeded. A.LR. 1922 P* 0. 99, 
oil. {Rasa, /.). MU8TAFA HU9AIN MT^ 
4IDUL NISAN. 

3 O.W.N. Bap. 282=A.I.R. 1927 0adh66. 
‘Burden of proof— fenability-Error of prM- 


cipU— Appeal 
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SyiDENOE ACr (1872), Ss. 101 to 103— Ap peal. 

A deoision based on an error of the principles 
Boveming the question of onus will be set aside. 
{Fforde and Campbell, JJ.)- FIRM Ganda Singh 
GANQABAM V. NUR AHAMAD. 96 I. C. 820 = 

A.I R. 1926 Lah. 653. 

Burden of proof — Appellant must show thit 

judgment appealed from m wrong^Appeal. 

In appeal the burden of showing that the judg- 
ment appealed from is wrong lies upon the appel- 
lant. If all he can show is nicely balanced calcu- 
lations which lead to the equal possibility of judg- 
ment on either the ono side or the other being 
right, he cannot be said to have succeeded. {Lord 
^^hmaeter). Naba KiSHOBE Mandal v. UPEN- 
DBA KISHOBE MANDAL. 65 I.G. 305= 

20 A.L.J. 22=35 G.L.J. 116= 
1922 M.W.M. 95=26 C.W.M. 322= 
3 P.L.T. 311 = 24 Bom. L R. 345= 
15 M.L.W. 417 = 30 M.L T. 234= 
A.I.R. 1922 P.G. 3d = 42 M. L.J. 253 (P.C.). 

Judgment appealed from — Ofiws of proving it 

wrong. 

The onus of proving that the judgment and decree 
appealed agaiust are wrong on the appellants. 
{Woodroffe and Cuming, JJ.). TARAMONI Obau- 
DHURANI V. GOPAL DAS CHAUDHUBY. 

65 I.C. 182 (Cal.). 


— Ss. 101 to 103— Assets. 

Receipt by executor — Proving extent — Onus on 

executor. 

Where a question is raised as to the extent of 
assets received by an Executor on the death of the 
testator, the burden of proof on the point is 
entirely on the executor. (Mookerjee and Ckotener, 
JJ.). - PDLIN BBHARI DEY V. SATYACHARAN. 

70 I.C. 343 = 33 C.L.J. 367 = 
A.I.R. 1923 Gal. 79. 

— Ss. 101 to 103— Bailment. 

Proof of care. 

The burden of proof lies on the bailee to show 
that such oate as a man of ordinary prudence 
would have exercised, was duly exercised by him 
in respect of goods entrusted to him. 22 Mad. 524, 
Foil. {Pratt, J.). Madnq Po Thaik v, Mauno 
Tea ByAw. 74 I.C. 18=1 Bur. L.J. 132= 

A.I.R. 1923 Rang. 74. 

— Bs. 101 to 103 — Benamii 

Parties to sale—lfear relations — Onus on ven- 
dee to prove valid sale. 

Obiter; Where the vendor and vendee are near 
relation and the sale-deed is in possession of the 
vendor the burden of proving that the s.Ue is not 
bogus is on the vendee. (Mocnair, A.J.C.). MOHAN- 
smaa t>. Pxjnji, 103 I.C. 812= 


, A.I.R. 1927 Nag. 3 

fhe onus of proving that the ostensi 

o^er 18 not the real owner is on the party 
alleging. {Suhrawardy and Mukerji, JJ.). raja; 
KANTAV, ABANI KANTA. 94 I.C. 3; 

r, , • . t A-LR. 1926c’al. 8 

——F^plaxyU^ff's benefit-Onus on him. 

The burden of proving that a bond, a s 

brought thereon, and an exeoution sale under < 

the suit, were all bmami 

TT f ^ Li ® ® i^oodroffe and Ghi 

J/,). SHAU LAIi RAI OHOWDHUBY « Rad 

OHABAN RAI. 81 I. Q. 774=39 0. L. J.° 

■ Shtfting of onus. 

There is no doubt that the onus of provinB hont 
Was upon the defendants who set it up, hut ai 
toe aeamte statements made by his witnesses 

^ plaintifi’s deplings with the property indioat 

that he .was the owner of the property, the plain 


EVIDENCE ACT (1872), Ss. 101 to lOS-^Conside- 

ration. 

ought to have examined himself and denied those' 
statements on oath. (2^’. P. Chatterfee and Pear- 
son, JJ.). jagadtsh Chandba DEO DhabAi* 
DEB V. BHUBANESWAR MITRA. 76 I. G. 241=- 

27 C. W. N. 38=37 C. L. J. 265 = 

A. I. R. 1923 Cal. 121. 

— Ss. 101 to lOS—Carrier. 

Railway Company — Necessary pleas. 

It is necessary expressly to plead “loss” and' 
the execution of risk note, if the defendant railway 
wishes to escape the ordinary liabilities of a bailee. 
{Foster, J.). E.\ST INDIAN R.AILWAY CO. ANI? 
G. I. P, RY. Co. V. FIRM SUKHDEO DAS. 

74 I. C. 431 = 4 P. L. T. 443=- 
A. I. R. 1924 Pat. 25. 

Weight, etc., unknown — Shortage — Onus on- 

him alleging. 

Burden is on the plaintiff to prove shottage^ 
where the bill of lading expressly says “weight 
contents and value when shipped unknown.” (1917)* 
2 K. B. 679, Ref. {Krishnan, J.). SUBRAMANIA 
Chetty V. British Indian Steam navigation- 
CO.. LTD. 72 I. C. 408=17 M L. W. 363= 

A. I. R. 1923 Mad. 323. 
— Ss. 101 to 103 — Compromise. 

Compromise of suit — Conclusive on parlies and' 

their descendants. 

Where in a partition suit the defendant pleads 
that plaintiff is not entitled to any share as he is. 
congenitally blind, but the defendant does not 
proceed with the trial of the issue and eaters intex 
an agreement with the plaintiff by which the dis- 
pute is settled and one of the oonditions of which/ 
is the leoognition of the plaintiff's title by the. 
defendant, the agreement is binding on the defen- 
dant and his descendants and is conclusive of the. 
plaintiff's right to share in the joint property. 
{LiTidsay and Kanhaiya Lai, JJ.). BUDH Sagab.- 
V. BI6HUN SAHAI. 86 I. G. 554 = 

23 A. L. J. 141=47 All. 327 = 
A.I.R. 1925 All. 366. 
Decree against mxiu3r-~Challen^ed on attain- 
ing age— Proof of invalidity of proceedlngs^Onus on.> 
minor. 

The contention that if a minor on coming of age 
challenges a decree passed against him on the basis- 
of a compromise even though he does not allege iu- 
what manner the compromise is invalid the harden 
is immediately thrown in the opposite party of 
establishing that all proceedings in the suit were- 
regular, is a very startling .one and not borne 
out by the authorities. (Danwts, J.). RADHA. 
KRISHUN SHUKUL V. NOKH Lal. 74 I.C. 964= 

21 A. L. J. 488=4 L.R. A. Civ. 481 = 

A.I.R. 1923 All. 566. 

— Ss. 101 to 103— Condition. 

Contract-Onus of proving it — Conditional. 

The party who alleged that a oontraot is condi- 
tional on the happening of a qertain contingency 
must prove the ezistenoe of suoh a condition by* 
clear and unequivocal evidence. {Abdul Baoof anS 
Jai Lal, J ,). GANSHI LAL KUNDAN LAL 0. DEBT 
SAHIA GULZARI MAL. 108 I.C. 265= 

^ _ A.I.R. 1927 Lah. 481. 

— Ss. 101 to 103 — Consideration. 

Oircttmsfancss of parties— Shift burden of 

proof. 

Debtors were majors and literate having » 
fair knowledge of English and olaiming to be 
businessmen possessed of large property, Thev* 
were neither “expectant heirs'* nor had just oome* 
of age. The creditor had not been proved to be a. 
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EVIDENCE ACT (1872), Ss. 101 to 103— ‘ConsidoFa* 

tion. 

professional money-lender and the execution of the 
pro-notes in question was admitted. 

Held, that the onus to prove want of considera- 
tion should be placed on them. 25 Bom. 367 Dint 
{Tck C hand and Hilton, JJ.}. DlN :i[UHA.MNAD u’ 
BADRI Nath. 120 I. C. 4(7= u l.L.J. 511 = 

. . . A.I.R. 1930 Lah.65. 

.Idmissjott in a document— Onus on him alleg- 

iyig failure. 

Where it has been admitted or proved that 
an admission of consideration has been made or 
executed in a document, the onus of proving want 
of consideration rests on the person asserting want 
of consideration : A.I.R. 1925 Lah. 471 (F.B.) and 
A.I.R. 1927 Lah. 272. Foil.; 17 P.R. 18^8, Disi. 
from. {Broadway and Bhide, JJ.). Pabas Das v. 
SURAJ BHAN. 104 I.C. 173 = 

A.I.R. 1927 Lah. 823. 

Pro-note — Different stories at different stages — 

' Onus on payee. 

Where, in a suit on promissory note, plaintiff 
set up different stories as to consideration at 
different stages, the burden of proving considera- 
tion shifts on him. 48 P. R. 1915, Foil. {Tek 
Chand.J.). SUNDAB SlNQH v. KHQSH RAU. 

102 I.C. 42=28 P.L.R. 293=9 L.L.J. 234= 

A.I.R. 1927 Lab. 864. 

Admission in a document — Onus on executant 

to prove failure. 

Where an unregistered document, the execution 
of which is admitted or proved, contains an admis- 
sion of the payment of the consideration the onus 
.lies on the person executing the document to prove 
that what he himself admitced to bo true, was, as a 
matter of fact, false and that he did not receive 
the consideration : A. I. R. 1925 Lah. 471 (F.B.), 
.Foil. {Broadway and Zafar Alx, JJ). M.4HOMAD 
Bakhsh V. SHVDi Mahomed. 100 I. c. 60= 

8 Lah. 123=27 P.L.R. 768 = 
A.I.R. 1927 Lah. 272. 

Execution of mortgage admitted — Considera’ 

lion recited but denied onus on mortgagor— Gross 
inadequacy — Inference. 

Where a mortgagor admits execution of a mort- 
gage-deed, it is for him to prove that he has not 
received the consideration recited in the deed. The 
mere fact that ho was a rookless borrower does not 
affect the question of onus. Gross inadequacy of 
consideration can lead a Court to the conclusion 
' that the party did not understand what he was 
-doing. {Abdul Baoof and Moti Sagar, JJ.). JlWA 
RAM V. JHANDA SlNQH. 92 I.C. 346 (Lah ). 

As against purchaser of equity of redemption, 

mortgagee has to prove consideration — Onus how dis- 
charged. 

A mortgagee as against a purchaser of equity of 
redemption from the original mortgagor has to 
prove by affirmative evidence the validity of the 
consideration and also that it had passed from the 
creditor to the debtor. The mere admist^ion of tee 
debtor in the mortgage-bond does not shift the 
onus as it would have been if the suit had been 
brought against the mortgagor himself alone. Ho 
has to give the best evidence possible that the bond 
was for areally good consideration. 

Where the bond debts which formed part of the 
consideration were debts going back to ab>ut forty 
years from the time when the suit was brought and 
the plaintiff was able to produce two of the numer* 
-ous attesting witnesses to the bond, who not only 
'.proved the mortgage-bond but also stated that the 


evidence act (1872), Ss. 101 to lOS-Considera 


coasideration for the bond was admitted by the 

debtor before them, and there was practically no 

elective cross-e.xamination of those witnesses on 
,this point. 

Held, that it could be safely said that considera- 
tion for the bond had been established by the evi- 
dence of those witnesses. {IFilmHey and Chakra- 
tarty, JJ.). jAMisr Mohan u. JAgabandhu 
SINGH. 89 I.C. 927=A I.R. 1326 Cal. 295. 

Admission in a document— Onus to prove 
failure on executant. 

Where an unregistered document, the execution 
of which IS admitted or proved, contains au admis- 
sion of the payment of the coasideration the onus 
lies on the person executing the document to prove 
th.at what he himself admitted to be true was as a 
matter of fact, false and that he did nob receive 
the consideration. A.I.R. 1925 Lah. 471. Foil, 
{^torde and Campbell, JJ.). THE Firm Ganda 
Singh v. Ndb ahmad. gg i. c. 820= 

. A.I.R. 1926 Lah. 653. 

'Admission in mortgage-deed— Execution proved 

— Onus to prove failure on mortgagor. 

The onus of proving consideration in the first 
instance lies on the mortgagee, but when execu- 
tion of the document sued upon has been proved or 
admitted, if the document contains a recital ad- 
mitting receipt of the consideration, the onus 
would then lie on the opposite party to show that 
that admission was false. 6 Lah. 470 ; A.I.R 1925 
Lah. 471 (F.B.). Rel. on. {Broadway and Fforde, 

JJ.). Pdnnd Ram o. Ghulam Hussain. 

96 I.C. 630 = 7 Lah. 297=27 P.L.R. 463= 


„ A. I. R. 1926 Lah. 494. 

--Execution admitted, cousid*»ration denied— 
Onus is on executant. {Broadway a7id Abdul Qadir, 
JJ.). MAHOMED Hussain v. Ram lal. 

71 I.C. 783=5 L.L.J. 198= 
A.I.R. 1924 Lah. 39. 
Admission in unregistered document — Execu- 
tion proved — Onus on executant to prove failure no 
difference in effect between registered and unregistered 
documents. 

Where an unregistered document, the execution 
of which is admitted or proved, contains an admis- 
sion or reoital of the payment of the consideration, 
the onus lies on the person executing the docu- 
ment to prove that he did not receive the conside- 
ration. There is no valid reason in principle for 
drawing a distinction between an admission in a 
registered deed and that contained in an unregis- 
tered document, in so far as the question of onus 
probandi Is concerned. (5/uK2i Lal I.C. J., Broadway 
and Abdul Raoof, J J .). CHAND v. OHHUNAN 

M.AI/. 88 I.C. 301 = 7 L.L.J. 306=6 Lah. 470= 
26 P.L.R. 369=A. I. R. 1925 Lah. 471 (F.B.). 

•Pro-note— Onus on maker to prove failure— 
Bat payee's failure to make out can be availed of by 
maker. 

Though it is undoubted that the onus does lie 
upon the defendant, to prove that no coiuideratiou 
was given, nevertheless, if a plaintiff, wh-^n con- 
sideration was denied in the written stat3meat, 
goes into the witness box, and if the result of his 
examination is that ho fails to establish the point 
which he set out to make, nam-aly, that he gave 
the consideration and the Court is thus satisfied 
that ho did not give the consideration whioh he 
alleges, the defendant can avail himself of that and 
has a right to decree. This in ne way trenches upon 
the ordinary rule that the defendant must prove 
i^seuce of consideration if that is his case. {ilearSi 
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SVIDENCB &Cr (1872), Sa. 101 to 103— Conside- 
Fation. 

^C.J.andBanerJe^,J.). MuhammAd Srafi Kran 

«. AIOUAMUAD iMOAZZAM ALl EBAN. 79 I.C. 464 = 

67 I.C. 684 = &.I.R. 1923 A.li. 214. 
Admission in registered document. 

Where pUiatiff recited and admitted the receipt 
.of a sum in the registered document, the burden of 

? roof to show that he did not receive it is on him. 

De Bossignol and Sarrison, JJ.). Maugli v. 
BIDHALAL. 76 I.C. 916=6 Ii.L.J. 457= 

A.I.R. 1923 Lah. 404. 

Promise to pay— Consideration denied onus on 

^ayee. 

Where the document was couched in the follow- 
ing terms ; — 

“ Undersigued promise to pay to Lala HIra Lai 
and Assa Ram the sum of Rs. 1,000 (rupees one 
thousand only) payable during the period of one 
year without interest," 

Held, that the burden of proof was on the ere* 
autee to prove consideration where the executant 
admitted only execution while the other members 
of the family of the executant denied both execu- 
tion and oon^deration. 100 P.R. 1915, X>ist. [Abdul 
Baoofand Moti Sagtr, JJ.). Raghq Nandan v. 
BODHI: MAL. 88 I.C. 230= A. I. R. 1923 Lah. 346. 

“ —Admission in sale-deedr—Onus on person plead’ 
nngfaihire — Purchaser not in possession. — Insuffi/cient 
to discharge. 

Where a vendor admits in his sale-deed the 
tewipt of consideration, the onus of proof that oon- 
aideration was not paid lies on the person pleading 
the absence of consideration. The mere fact that 
the purchaser was not in possession after his sale 
M insufficient to discharge it. [Batten, J.C.). Mt . 
^STUHIBAI 0. BALIRAM. 68 I.C 732 = 

A.I.R. 1923 Nag. IS. 

, . Admission of execution— ’Onus of failure on 
•defendant. 

Defendant having admitted the execution of the 
'document it is lor him to establish that conside- 

{OouUsaniDas,JJ.). Habi 
^RASAD CHOWDHUBY V. HABIHAB PBASAD 
•OHOWDhoby. 70 I.C. 804=1923 P H.C.C. 20= 

„ . A.I.R. 1923 Pat. 205. 

— —unstamped entry— Plaintiff' s failure te pro- 
duce account books— Onus of failure not on defen- 
dant. ^ 

The plaintiSs claimed oertsin sum of money, 
principal and interest included. It was alleged 
t^t this transaction had been entered in the plain- 
•tiffs account book, which had been duly signed by 
■the defcndaut, who had.also made au entry in the 
•Mme account beok in his own handwriting. 
Defendant denied having borrowed any money from 
toe plaitttiSs and alleged that there had formerly 

» between him and them. He 

atatedthat the plaintiSs contemplated carrying on 
another kiln in partnership with him and that 
under that impression aud thinking that the plain- 
tifis would oontnbuts a similar sum towards the 

sigaod aad written the 
question, without however having 
xeoeWed any sum of money. The ontrv was n/5 

iawthf attested bscause it was intended to 

tl attested and com!: 
piotod when lend ooiild be pcoouted 

Seld, toe burden of proof of’, toe failate of the 

outhedefeS-' 

® to^produc© (he Hahikatoa of the 

vreyiona^TAAi-.. bv tUa • 'ifT.x. . r® i 
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I EVIDEKCE ACT (1872), S3. 101 to 103— Coatraot. 

dofeodant’s position. [Broadway ani Abdul Rioof, 
JJ.). RuBiA Singh V. toonia Maii. 

60 I.C. 733=4 L. D.J. 73= 
A.I.R. 1922 Lah. 305. 

Renewal bond — Consideration yet to be proved 

by plaintiff 

in a suit on a bond, the plaintid is not absolved 
from proving the coasideration merely because 
the suit bond was executed in consideration of a 
previous bond. [Wilberforce, J.). JBTHA MAL v. 
Hasal. 40 P.L R. 1921 = A.I.R. 1921 Lah. 374. 

——Execution admitted partial failure pleaded — 
Onus ort debtor. 

Where the execution of the bond had been ad- 
mitted aud the receipt of consideration was not 
denied but it was alleged that full consideration 
could not be admitted, and dually repayment of 
the debt was definitely alleged. 

Held, that the onus was on the debtor to show 
that the bond was without consideration. [Broad- 
way and Abdul Qadir,JJ.). GiRDIT SiNGH v. 

KaramDAD. 77 I.C. 246=4 L L.J. 199= 

A.I.R. 1921 Lah. 199, 
-Partial failure— Onus on mortgagor . 

Where in a suit by mortgagee for possession as 
mortgagee the mortgagor did not deny receipt of 
whole consideration bub pleaded non-ieoeipt of a 
part: 

Held, that the onus to show that consideration 
had not passed La full is on the mortgagor. 20 P.L. 
R. 1915. [Broadway and Wilberforce, JJ.). GANG A 
Ramv. Rulia. 64 I.C. 901=2 Lah. 249= 

106 P.L.R. 1921 = A.l.R. 1921 Lah. 128. 
— Ss. 101 to 103 — Contract. 

-Grounds of invalidity— Onus on him who 

alleges. 

If a contracting party alleges that an agreement 

is opposed to public policy, it is for him to set out 

and prove those speoial oiroumstanoes whioh will 
invalidate the contract: 1 O.L.J, 261 and SN.L.R. 
182, Foil. [Kinkhede, A.J.O.). GOPAL RAo v 
BaB0. 107 I. C. 903=A.I.R. 1928 Nag. 273.* 

^Different intention — Onus on party asserting. 

The ordinary presumption is in favour of the 
legality of a contract and it is for those, who assert 
that it was not intended to perform the contract in 
the manner leoitod therein, to prove their assertion. 
(Hamson and Jai Lai, JJ.). Firm Kanwar Bhan 
V. Firm ganapat Rai. 94 i.c. 304= 

7 Lah. 442=A.I.R. 1926 Lah. 318. 

-Intention not to enforce— Party alleging must 

prove. 

The party disputing that he was liable under 
certain contracts on the ground that they were 
wagering contracts would have to show that at the 
time the contracts were entered into, the parties 
did not intend to carry out the contracts, but 
agreed to abide by the prices ruling at the due 
dates, when differences would be paid or received. 
(IHaoleod, C.J. and Crump, J.). GANGAOAS Nara- 
YANDA3 V. JEKISONDAS MANOHARAM. 

73 I.C. 1082=25 fiom.L.R. 620= 

A I.R. 1923 Bom. 458. 

—Wagering — Ortas on party pleading. 

la. oontraots, the burden of proof, that they are 
of wagering nature is on the person who takes 
that.defenoe. {Macleod, C.J. and Shah, J.). Rajm AL 
BAtfNARAYAN t>. BUDASAHEB ABDUL SAHBB 

66 I. C. 943=24 BQm. L.R. il8» 

. ; , . , A. I: 1928 Bomi 81 , 


» r 7 
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EYIDENCE ACT (1872), Sb. 101 to 103— Criminal 
Trial. 

— Ss. 101 to 103 — Criminal Trial. 

Qnalxfied ^ivileoe—Onus of good faith on 

defamer. 

Quali6ed privilege, as the term indicates, pro- 
vides only a qualified protection, and the person 
charged with the defamation must prove that 
he used the privilege honestly, and the onus of 
establishing that lies upon him. {Walsh, J.). LalA 
LACHMAN Prasad v, JIAJJU. 77 I.C. 913= 

A. I R. 1923 All. 167. 

— Ss. 101 to 103 — Custom — Chistis of Ferozepur. 
Ancestral property — Restricted power of aliena- 
tion — Onus to prove power on vendor. 

There is therefore the presumption that among 
these Chistis of Ferozepur District the power of 
alienation is restricted in respect of ancestral pro- 
perty. The onus of proving that vendor had an 
unrestricted power of alienation is on the vendee. 
{Broadway and Currie, JJ.). Ata MuHAMUAD 
V. PATEH Muhammad A. I R. 1930 Lah. 900. 
— Ss. 101 to 103— Custom— Inheritance. 

Exclusion of daughters alleged — 0?i«s on party 

alleging. 

In the case of High Class Hindus, where a 
custom is allt'ged to exist whereby daughter is 
excluded by collaterals from inheriting the pro- 
perty of her father who was separate, the onus of 
proving such a custom is on the party alleging it. 
{Harrison and Dalip Singh, JJ^. Umra v. Mt. 
DURGA DEVI. 106 I C. 275=6 Lah. 941= 

29 P.L.R. 1I2=A.I.R.1927 Lah. 539- 

— 8b. 101 to 103 — Custom— " Office dhara ” con- 
tract. 

Person relying must produce and prove printed 

forms. 

Where a contract is alleged to be on “office 
dhara” and where the “office dhara” refers to the 
practice of certain firms as seen in printed forms 
used by them, a plaintifi relying on the term 
“office dhara,” must produce and prove the printed 
forms above mentioned. {Kennedy, J .C. and 
Rupchand Bilaram, FIRM OP DASSOMAL 

BAMCHARD V. FIRM OF YUSAFALT ADAMJI. 

86 I.C. 364=18 S.L.R. 265 = 
A.I.R 1925 Sind 80. 
— Sfl. 101 to 103— CuBtom— Opposed to statutory 
right. 

—-Onus on party relying on custom. 

Where the widow of a co-sharer has a statutory 
right to demand partition and another co-sharer 
denies h< r right to compel partition by virtue of 
a custom to the contrary, the onus of proving" such 
custom is on him. {Martineau and Moti Sagar, 

JJ ). Santa Singh v. Basant kaub. 71 I.C. 28= 

19 P.W.R. 1923=A.I.R. 1923 Lah. 81. 


— Bb. 101 to 103— Custom— Riwaj-i-am. 

-Daughters excluded— Onus of proving right to 

succeed is on daughter. . ^ 

Where, therefore, there is an entry to the enect 
that agnates exclude daughters in succession to the 
property, whether ancestral or self acquired of their 
ionlees fathers, the onus is on the daughter claim- 
ing to succeed to her father’s land to show custorn 

^Tek ChandZd 
Hai,ar. JJ.). DhABA Sinoh - 3 ^^ ABUBI. 

Presumption— Riwaj-i-am— Correctness of the 


^Tbv 'b the Punjab are bound to make an 

Initial pT.;.>umption in favour of the correctness of 


EYIOERCEACT (1872), Bs. 101 to 103— Duty of 
Court. 

the entries in riwaj i-am. {Teh Chand and Aghot 
Haidar, JJ.). Dhaba SinGH v. MT. ARDRI. 

A l.R. 1930 Lah. 761. 

Custom — Contrary to — Onus on party relying. 

Where a party wants to rely on a custom opposed 
to that given in the Ri*aj-i amof a certain dis- 
trict, it is incumbent on him to prove the existence 
of such a custom. {Tek Chand and Bhide, JJ.). 
GULAM MAHAMMAD V. MT. FATIMA. 

109 I.C. 326=10 L. L. J. 304. 

Onus on person challenging. 

Onus of proving an entry in Riwaj i-am to be-, 
wrong lies on the party asserting it to bo wrong: 
45 P. R. 1917 (P.c.), Foil. {MaTtineau and Moti 
Sagar, JJ.). ALLAH Wasaya v. MT. Zohran. 

85 I.C. 436=5 Lah. 535 = A.I.R. 1925 Lah. 258. 

••Defendants' plea of special custom supported — 
Plaintiff to prove general custom applies. 

Where the defendants plea of the applicability of 
a special custom to the parties, is supported by en* , 
tries in the RiuJaj-i-am the onus will be shifted to- 
the plaintifi to make out that only the general 
custom applies. {Martineau and Harrison, JJ.), 
MsT. Sardar khanam v. Amir Zaman Khan.- 
70 I.C. 227 = 3 Lah. 392=A.I.R. 1923 Lah. 125. 

• •Initial onus shifted by entry in. 

Though the initial onus is on the collaterals of 
the 6th degree, to prove their right to succeed in 
the presence of daughters yet an entry in tho ' 
Riu;a^'-t dm to that tfiect is sufficioct to shift the 
onus from the collateials to the daughters. {Scott^ 
Smith and Broadway, JJ.). ^fST Dhan EAUR t>. 
SUNDAR. 67 I.C. 415= 3* Lah- 184— . 

A .l.R. 1922 Lah. 387. 

— Ss. 101 to 103— Declaration. 

■ Suit to establish — Sale by judgment-debtor — 

Consideration, post^ession and good faith must beprov 
ed in serial order by plaintiff. 

In a suit by an objector for establishing sale by 
judgment-debtor, burden lies on plaintifi of prov- ^ 
ing consideration, possession and good faith, 
Questions of consideration, possession and good- 
faith must be decided in serial order. ^ , 

The burden of establishing the passing of consi- 
deration rests on the plaintiff. That is obviously 
the primary question to determine ; then the 
question of possession is to be decided. If these ’ 
points are found in favour of the plaintiff the onus ’ 
of establishing good faith would still rest upon 
plaintiff but would be a much lighter one*.' 
15 W.R. 280 ; 23 Cal. 950; 25 Cal. 78. 2 N.L.R. 

Q1,Foll. {Findlay, O.J.C.). ViNAYAK v. EANI- ’ 
BAM. 92 I. C. 810 = A. 1. R. 1926 Nag. 293. 

—Ss. 101 to 103— Duty of Court. 

- Onus probandi ajiplics in case of douht—Court 
cannot be blind to facts established. ^ • 

C>)iu 5 probandi applies to a situation in which ‘ 
the mind of the Judge determining the suit is loft 
in doubt as to the point on which side the balance ' 
should fall in forming a conclusion. It does happen 
that as a case proceeds the onus may shift from 
time to time. There never is any duty upon the 
part of the Judge to be blind to facts established 
before him or to a whole category of facts extend- 
ing over a long period of time and establishing the 
possession of property for generations as 
one line and not in two lines. (Lora Shaw.p- 

YELLAPPARAMAPPA V. TIPPANNA. 

114 I. C. 13=31 Bom. 

53 Bom. 213=56 I. A. 13=1929 
49 C.L.J. 104=29 H.L.W. 231 = 33 C 
A.I.R. 1929 P. C. 8=96 H. L. J 
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EVIDENCE ACT (1S72), Sb. 101 to 103— Duty of 
Coart. 


— Court to fix the burden where it lies in law. 

It would be wholly wrong to allow the burden 
of proof to be shifted by a redundant averment 
in the pleading or by an incautious acceptance of 
an issue framed upon that averment. The Court 
ought to consider where the burden lies in law. 
{Phillips, Offg. C. J., Beasle]/ and Ananthakrishna 
Ayyar, JJ ). Cunshamdoss v. Gulab Bi Bai. 

108 I C. 150=50 Mad. 927=39 M. L. T. 431 = 
26 M. L. W. 697=A I. R. 1927 Mad. 1054^ 

S3M. L. J. 709 (F.B.). 

' Onus on i)laintiff^Defendant cannot be called 

to traverse. 

Where the onus of establishing a positive or 
negative allegation lies upon the pluiotifi, the Court 
will cot order the defendant to give particulars of 
his traverse of that allegation. {Madgavkar, A. J, 
O.). L. Collins v. Chables Booth & Co,. Ltd. 

80 I.C. 958= 17 S.L. R. 9= 
A.l.R. 1921 Sind 106. 
—8s. 101 to 103— Ejectment. 

Right to remain — Onw> on defendant. 

Where in an ejectment suit the plaintiff’s main 
case was that the defendants were on the land and 
that they were trespassers with no rights to remain 
on the land and the defendants admitted the plain* 
tiff’s superior title to the land. 

Seld, that the defendants must show that they 
had a right to remain. {Newbould and Panton, 
JJ.). Probodh Chandra Das v. Birsinha 
BAQANI. 71 I.C. 319= 

A.l.R. 1924 Cal. SSO. 
— ^Sb. 101 to 103 — Ezeootion of decree. 

Attachment of property~X>ecree-holder to prove 

—Judgment debtor’s ownership. 

It is for the decree-holder to clearly establish 
that the property belongK to his judgment debtor 
only and is liable to be sold in execution of the 
decree. {Broadway and Moti Sagar, JJ,). ISHAR 
Das t». Fazal Ilahi. 77 i.c. 5i6= 

A.l.R. 1923 Lah. 522. 


“~St- 101 to 103 — Execution of document. 

— — ~Prop/ of dale— Onus on plaintiff. 

The plaintiff has to state when his cause of action 
arose, e.g,, the date of the execution of a promis- 
sory note on which a suit is based and it lies upon 

nina to substantiate that statement. To oast the 
uraen on the defendants would run counter to the 

102, Evidence Act 1 5 Cal. 
m A.I.B. 1926 P.O. 9, Bei. m; 7 All. 

« SDBBABAYDLU NAIDD 

^ S.I.R. 1930 Mad. 7«. 

pUintifi sued relying on a document 
wWh the defendant affirmed to be only a blank 

to affix hifi 

si^ture and thumb impreBsion, 

thf« f’i«?ff its execution lay on 

Ml to lM-Ex«pt?JnTo*rito: 

£aole case being made out 

« not claMrmg under the exeoi^t 

OKcumstances appear, the plaintiff by meiely prov* 
wg the execution of the document oontainLiS -lei 
«^^Uflt be taken to have made out a 

is lotithd'drfenaantto meeUhat 
adattoingbividenoe, applies only to. the 

D. D. VoL. m— 87 & 38 


EVIDENCE ACT (1872), Sa. 101 to 103-Fraad. 

case where the defendant is executant or person 
claiming under him. It has no application where 
the executant mortgages joint family property 
and defendant is not his heir, but one to whom 
the family properties came by survivorship ; 
A.l.R. 1930 Mad. 251, Ref.‘ 35 I.C. 455. Expl.-, 
A.l.R. 1922 P. C, 56, Rel. on. {Ananthakrishna 
Ayyar, J). MARRIAPPA GOUNDAN V.PALANIAPPA 
Goundan. A.l.R. 1930 Mad. 796. 

— Sb. 101 to 103 — Fraud. 

Effects of fraud removed — Ortws on party 

benefited by the fraud. 

Where fraud has been established iu a case 
i against a party who is deriving benefit therefrom it 
' is for him to show that the continuing effects of 
fraud which was perpetrated have been removed ; 
17 Bom. 341 (P C.); A.l.R. 1928 Pat. 435 and A.l.R. 
1924 Pat. 496, Foil. \Wort, J.). BEAS SINQH tJ. 
Khedu Mian. 123 I.C. 637=A.1.R. 1930 Pat. S8. 

Knowledge of fraud before limitation. 

Fraudulent nature of the sale proceedings 
and the competency of the applicant in the circum- 
stances to have the sale set aside having been 
established the onus of proving that the fraud was 
known long before limitation is upon the decree- 
holder: 12 P. R. 1898. Foil. [Coldstream, J.). 
MT. JAMNAT V. ABDUL RASIAN KHAN. 

112 I.C. 847 (Lah.). 

Burden on person alleging. 

The burden of proving the fraudulent nature of a 
transaction lies ordinarily on the persons who seek 
to impeach it. {Rasa, J.). Lachmi Nabain v, 
Mt. Nazbeb Fatima. 94 i.c, 927= 

A.l.R. 1926 Ondh 501. 
— —Where a transaction has remained un- 
challenged for over 50 years, and where the 
managing trustees at the date of the transaction are 
dead, the onus is on the plaintiffs to upset it on the 
ground of fraud or breach of trust. (5cht4;o6«, 
G.J. and Odgers, J.). C. DORAIVHLU Mudaliab 

V. Audikesavalu Naidu. 70 I.c. 87= 

1022 M.V.N. 620= A.l.R. 1922 Mad. 409. 

|Prima faoie open transaction — Onus on person 

attacking to prove fraud. 

Where a transaction is carried out openly and 
publicly and everything is done which ordinarily 
would be done to give effect to it, it certainly 
lies on the person challenging the transaction to 
show that the transaction was other than appeared 
on the face of it and was really intended to cover a 
fraudulent motive. (Daniels and Dalai, A,J,Gs ). 

Mst. hapiz-un-Nisa V. Jawahir Singh. 

66 I.c. 24=24 O. C. 374= 
A. I. R. 1921 Oudh 209. 
Transferee for eonsideraiion^-Onus of proving 

fraud is on the other party. 

Where the claim of the transferee has been 
rejected in exeoution proceedings and a suit is 
brought to vindicate that claim, the onus lies in • 
the first instance on the transferee. The onus is 
discharged as soon as he establishes that the trans- 
fer under which he olaims is for good consideration 
and then the onus is on the opposite party to esta- 
blish a fraudulent intention underlying the trana- 
fer, (1919) P.H.0.0. 409, Ref. ; 44 Cal. 662 (P. Q.). 
Rel. on. {Coutts and HJacpJmsony JJ.). Bisr 
Saiba V. BIBI Saliman. 63 I 0 111= 

n , J S’I-A.I.R. 1921 -Pat 895, 
— - — -Osjensibily bona fide iransacHoti—Pariv 
alUg%ng fraud musf prove it— When onus shifts 
Where outwardly a deed of sale whioh is * duly 
registered purports to create a title in a oextain 
person, it 18 ^ordinarily not for him to prove tha 
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EVIDENCE ACT (1872). Sb. 101 to 103— Genalne- 

nesB. 


fconrt f.des of the transaction, or that there was 
valid consideration. It is for the party who alleges 
that that was a fraudulent transaction to defeat a 
creditor, to prove the fraud alleged and the want of 
consideration. But when he has established cir- 
cumstances pointing to the truth of the facts he 
alleges the onus will be shifted and it will be for 
the other party to prove consideration {JRobiyison, 
C.J. and Duckworih, J.). Maung Po LU v. Mausg 
PO Kwa. 65 I.c. 322=11 L. B. R. 89= 

A. I. R. 1921 L. B. 58. 
— Ss. 101 to 103— Oenaineness. 

■ — Pro-note alleged as forged — Onus on defendant. 

Plaintiff sued defendant fora certain sum duo 
on the promissory note. The defendant denied 
taking the principal sum mentioned in the promis- 
sory note, vie., Rs. 1,300 and denied signing the 
promissory note in the form it had assumed when 
the case was brought. He admitted that his sig- 
nature appeared on the note, but said that when 
he signed it, the only entries were the figures 
Rs. 300 at the top of the paper, and signature at 
the bottom. 

The case was decreed in favour of the plaintiff, 
not because the trial Court was satisfied that the 
loan alleged bad been made, but because the defen- 
dant had not succeeded in proving affirmatively 
that the note as produced was a forgery. (Rutledge. 
C.J. and Brown, J.). HOE MDH. v. 1. il. Shedat. 
105 1.0. 361=5 Rang. 527=A.I.R. 1927 Rang. 319. 

— Ss. 101 to 103— Genuineness— Accoants. 

- I Suspicious circumstances — Onus of proving oc- 
counis to be fictitious is not on defendant. 

The family firm of which the debtor was once a 
member was once the richest firm, so much so that 
the plaintiffs themselves were indebted to it to the 
extent' of over three lakhs of rupees, and all their 
property was mortgaged in favour of it for that 
debt. Another suspicious circumstance was that 
they had this debt set off against their own debts. 
Secondly, there was the fact that they brought the 
suit after the debtor’s death though he lived for 
more than five years after the date of the last 
balance. They kept quiet for all this long period 
and did not even obtain fresh acknowledgments 
from the deceased member year by year which 
money-lenders generally do to charge compound 
interest and strengthen the evidential value of 
accounts. If the accounts were wholly or partly 
fictitious the deceased member alone could prove 
the same. 

Held, the belated suit and non-renewal of ac- 
knowledgments strongly point to the conclusion 
that the plaintiffs could not trust the debtor and 
did not consider it safe to see him. Under all 
these circumstances the onus of proving that the 
account was fictitious did not lie upon the defen- 
dants. (Broadway and Zafar Ali, JJ.). DHAG MAL 
DAYA Ram V. GabiNIJU ^IAL. 83 I. C. 810= 

A.I.R. 1923 Lah. 471. 


-Sb. 101 to 103— Grant. 

•Exemption from Revenue — Onus on clctmdrtt. 


Title to exemption from revenue must be proved 
y the preson setting up such title and it must be 
roved, not by inference but by positive proof by a 
rant to hold as revenue-fee. At least such evi- 
cnee should be available as would lead to the 
ecessary inference that there was a grant. 4 M.I.A. 
r.6. voll. (B B. Ohose and Roy, JJ.). RAMNB- 
ashiChanboy V. Jyoti Pbosad Singil 

104 I.c. 742=31 C.W.N. 1012= 
A.I.R. 1927 Oal. 921.. 


evidence act (1872), Sb. 101 to 103-Landlord 
and tenant. 


Resumability on grantor. 

The burden of founding a resumable grant or 
tenure is on the grantor. (Ayling and Ramesam, 
JJ.). Ramasami V. Lakshmi Varssiab. 

72 i.c. 627=17 M.L.W. 514=32 M L.T. 339 = 
1923 M W.N. 343=A.I.R. 1923 Mad. 672. 

— Ss.lOl to 103 — Jurisdiction. 

Onus on party seeking . 

The onus of showing that a party is entitled to 
bring a suit in the special Revenue Court lies uu- 
doubtedly on him. (Wallace, J.), THIRUMALA- 
YAPPA V. Kabuppayi. 106 I.C. 505= 

A.I.R. 1928 Had. 375. 

■-Power of Crown to act under a Special Act 
challenged — Onus is on Cro'vn to show that they 
come under the statute. (Mookerjee and Cuming, 
JJ.). Secretary of State v. Upendra Narain 
Roy. 71 i.c. 849 = 36 C.L.J. 336= 

A I.R. 1923 Cal. 247. 
— Sb. 101 to 103— Landlord and tenant. 

Permanent tenayicy — Right to enhance rent — 

Onus on landlord. 

In the case of permanent tenancy the onus is oii 
landlord to prove a right to enhance rent by agree- 
ment usage or otherwise. A. I. R. 1926 Bom. 52, 
Foil. (Madgavkar and Murphy, JJ.). Mansukh 
Panchand Shah v. trikambhai Ichhabhai 
Patel. 123 I.C. 492=31 Bom.L.R. 1279= 

A.I.R. 1930 Bom. 39. 

Suit to recover land as mal land — Onus on the 

zamindar. 

Where a zamindar or a person claiming through 
the zamindar brings a suit for recovery of cer- 
tain land as forming part of his mai land and the 
defendant contends the suit on the ground that it 
was the lakheraj property of which they were the 
shebaits or which they held tbaough the shebait, it 
is not enough for the plaintiff to show that it lay 
within the ambit of the zamindar! but they must 
prove that the land lay within the zamindac’s regu- 
larly assessed estate or mahal and that it formed 
part of the mal assets at the time of the decennial 
settlement. The burden then will shift on defen- 
dants to prove that it was lakheraj property. 
A.I.R.1922 P.C.272. Expl.; A.I.R. 1924 Cal. 328, Ref.; 
14 M. I. A. 152, Diet. (Cuming and Pearson, JJ.). 
Makhan Lal Paul v. Rupohand Maji. 

61 C.L.J. 41 = 33 C.W.N. 1168= 
A.I.R. 1930 Cal. 164. 

Ejectment suit— Permanent tenancy set up — 

Onus on defendant. ■ 

It cannot now be doubted that when a tenant of 
lands in India, in a suit by his landlord to eject 
him from them, sets up a defence that he has a 
right of permanent tenancy in the lands, the onus 
of proving that he has such right is upon the 
tenant. A. I. R. 1924 P. C. 65 and 16 Cal. 223 
(P. C.), Rel. on ; 32 Cal. 51 (P. C.) and 
28 Cal. 738, Dist. (Rankin, C.J. and Mitter, J .). RAY 
RIONMOTHA NATH MITTEB V. RAJESWAE RAI 
CHOUDHURY. 107 I.c 81 = 55 Cal. 335= 

32 C.W N. 184=A.I.R. 1928 Cal. 315. 


Tenant pleading termination of tenancy— Ontis 

n tenant. 

Where in a suit for recovery of rent by the land- 
Dtd, a tenant has alleged that the relationship of 
indlord and tenant that existed between them had 
irminatod resulting in the termination of his lia- 
ility, the initial as well as the ultimate onus in 
iioh a case is on the tenant. (Cuming and 
(ukerji, JJ.). SATUPRAMANIK v. MT. JOYNAB 

IBI 110 I.C. 438 (Oal.). 
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EVIDENCE ACT (1872), Ss. 101 to 103— Landlord 
and tenant. 


Variation in rent — Tenant to prove the reason. 

Where there has been a variation in the amount 
• of rent, the onus is ou the tenants to prove why 
there has been such variation. {Cuffting and 
Chakravarty, JJ.). Nrisinha CHANDBA NANDI 
V. BATASI Dashi. 90 I.C. 602= 

A.I.B. 1926 Cal. 106. 

Tenant alleging termination of tenancy— Onus 

on tenant. 

Where a tenaut-at-will alleges that his relation- 
ship as a tenant ceased to exist, the onus is on him 
to prove that the relationship subsequently ceased 
to exist. (Rupchand Bilararn, A.J.C.). Mahomed 
Faroe v. Sidik. 79 I.C. 59= 

A. I. R. 1925 Sind 36. 
Ejectment suit — Permanent tenancy — Onus on 
tenant selling up — Proof of —Long occupation not 
eu^iment. 

When ^ tenant of lands in India in a suit by his 
landlord to eject him from them, sets up a defence 
'that he has a right of permanent tenancy in the 
lands, the onus of proving that he has such a right 
is upon the tenant and proof of long occupation at 
a fixed rent does not satisfy that onus - IG Oal. 228 
P. C. and 43 Mad. 567 P. 0.. Ref. {Lords Shaw 
and Carson, Sir John Edge, Mr. Ameer Ali and Sir 
Lawrence Jenkins). A. S. N. Nainapillai 
MABAEEAYAB V. T.A.R.A. Rm. RamanATHAN 
OHETTIAE. 82 I.C. 226=5 L.R.P.C. 33= 

19 M.L.W. 259=22 A.L.J. 130=51 I.A. 83= 
34 M.L.T. 10=1924 M W.N. 293= 
47 Had. 337=28 C.V.N. 803= 
A.I.R. 1924 P.C. 65 = 46 UtL.J. 546 (P.C.). 

■ ‘Not record as tenanl~-Onus on tenant. 

Where a person is not recorded as tenant and the 
landlord does not admit that he was a tenant, the 
burden is upon him to prove that he was a tenant. 
(Batten, J.C.). Alam 8INQH t>. SETH GOPALDAS. 

„ . M i c* 664= A.I.R. 1923 Nag. 7. 

“Si. 101 to 103— Legal necessity— Alienation. 

^^Jnus on alienee. 

^ In oases of alienations where neoessity is pleaded 
It IS the duty of the alienee to show the validity of 
the alienation : 65 P.R. igoo. Poll. (Addison, J.). 
MAHAMUD V. MT. GHULAM FATIMA. 

„ , . , , 117 I.e. 606 (Lah.). 

j* i owner — Onus on alienee — Sow 

■discharged. 

In a suit on a bond made by a person with 
■restrloted power of alienation the defendants are 

^ absence of legal neoessity 

Ina plaintiffs to allege 

f o^cumstaaces which alone will give 

though there may 
neoessity in faot the alienee would be 
equally protected if he honestly did all that was 
•reasonable to satisfy himself that the requJed 

2BC.W;N. 1^ M.wVsL 

26 Bom. L.R. 198^61 I*A 145=34 ML T «n- 
47. Had. 181=39 O.L.J. 194= AJR, ilutl] 88= 

7 • declaration as io 

operated by defendant's ^sence 

..asasj'.i.-rssi', . 


EVIDENCE ACT (1872), Ss. 101 to 103— Limita- 
tion. 

allegations is on him, and the absence of defendant 
from suit, would not relieve him from that burden. 
The granting of a declaration is a matter of dis- 
cretion of the Court though such discretion shonld 
be exercised only on Judicial Principles. (Rafique 
and Piggott, JJ.l RAM Raghubir LAL v. DIP 
Narain Singh. 7i l.c. 749=21 A.L.J. 168= 

45 All. 311 = 4 L.R.A. Civ 380= 
A.I R. 1923 All. 287. 
— — -Pre-emptor supporting alienation — Oni« on 
him as to necessity^Extent of proof required. 

A pre-emptor cannot stand in a better position 
against the sons than the vendee from father except 
that, being in a less favourable situation than the 
vendee to prove proper enquiry as to the existence 
of necessity or of antecedent debts of the father, 
less strict proof of enquiry may be required of him. 
The burden of proving their existence, however, is 
not shifted by pre-emption from the transferee to 
the sons, unless the sons were parties to the pre- 
emption decree. (Ashworth, J.c!). Jamna Pbasad 
V. Balbhaddar. 74 I.C. 353=23 O.C. 388= 

9 O.L.J. 601 = A.I.R. 1923 Ondh 147. 
— Ss. 101 to 103 — Legal necessity — Borroaring. 

Sigh rate of inUrest—Onus on lender. 

Where the rate of interest is unusually high, the 
burden lies on the mortgagee to prove that there 
was necessity to borrow at so high a rate. (Daniels 

J.C.). Sagar Singh o. MATHURA Pbasad. 

87 I.C. 1035= A. I. R. 1925 Oudh 75D. 
Ss. 101 to 103 — Legal neoosslty — Hindu widow. 

- . . — Dealings with a Hindu vndow — Onusonper- 

son so dealing^Proof of fair rent or price alone not 

sufficient. 

A person who deals with a Hindu widowwhaving 
a limited estate must be aware thathe^maybe 
called upon to establish the facts which justify the 
transactions under which he claims. 

It is sufficient to say that the mere fact that the 
rent reserved was a fair market rent or f3ie price 
obtained was a fait market price, cannot alone and 
in themselves be regarded as sufficient. (Lord 
Buehmaster). Naba Kishore Mandae, v. Upen- 
DRA Kishore mandal. 68 I c 805= 

20 A. L. J. 22=35 C. L. Z. 116= 
1922 M. W. N. 96=26 0. W. N. 322= 

3 P. L. T. 311 = 24 Bom. L. R. 346= 
15 M. L. W. 417=30 M. L. T. 284= 
A.I.R. 1922 P.C. 39=42 M.L.J. 253 (P.fl.) 

— Ss. 101 to 103— Legal necessity— Mortgage. 

Hindu Law — Alienation— Necessity — Mort- 
gage of joint property by Manager— Party support- 
ing mortgage must prove that conditions imposed 
were reasonable under the oiroumstances (Syed 
Wasir Sasan, J. C.). MANNU LAL u. BISHAMBIUR 

79 I. C. 88=11 0. L. J. 416= 
A. I. R. 1924 Oudh 378. 
— Ss. 101 to 103— Limitation. 

Suit by a minor on aUaining majority^^ue 

on him to prove— Date of majority. 

Itis the duty of the person bringing a suit and 
claiming exception under Limitation Act, S 8 to 
show that he attained majority within three years 
of the institution of the suit. (Stuart, C. J. and 
Srivastava, J.). Mehdi Ali u. Walayat Husain 

121 1. 0. 277 = 7 0. W. N. 28* 

n i « *930 Oudh 97. 

Pro-note— Two different dates of Siidofjjetnent 

fw samepaymenir-Qnus on plaintiff t'o prove'the date 
bringing the suit %n Ume. ” 

Where there are two endorsemeiits' , 6h the nrb- 
,.miBapry, iiote as. to the same, interest 
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BYIDENCE ACT (1872), Ss. 101 to 103— Limita- 
tion. 

but the dates of the two difier, and if one is cor- 
rect, the suit is in time while if the other is cor- 
rect, the suit is time-barred ; it is the duty of the 
plaintifi to prove that his suit is within time, and, 
to do that he must prove that the date bringing the 
suit in time is correct. (Carr and Maung Ba. JJ.). 
IT. K. Ahmeds.\ Rowtheb V . Mg. San Mtein. 

104 I.c. 368=6 Bur. L.J. 102= 
A.I.R. 1927 Rang. 255. 

Onus on plaintiff to prove suit is not barred. 

■Where the defendants plead limitation to a suit, 
it is for the plaintiS to prove facts which would 
bring the claim within time. {Macleod, C. J. and 
Shah, J.). bank of BOMBAY v. FAZOLBHAY 
EBRAHIM. 67 I.c. 761 = 24 Bom.L.R. 513 = 

A.I.R. 1923 Bora. 155. 


i/i/— Onus 


him to prove that suit is in time. 

In a suit by minor on attaining majority to set 
aside sale by his mother on the ground that she 
was induced by fraud and misrepresentation the 
burden lies on plaintiS to prove that his suit is in 
time. {Campbell, J.). Jogat Sinqh v. Balaja 
Singh. 70 i.c. 984= A.I.R. 1923 Lah. 254. 

Prima facie barred— Onus on plaint iff to dis- 

prove bar. , 

When a suit or an application is on the face of it 
barred it is for the plaintiS or the applicant to 
satisfy the Court of the circumstances which would 
prevent the statute from having its ordinary effect. 
36 Cal. 654. Foil. {Daniels and Dalai, A.J.Cs.). 
YaQUB BELG V. RASrH BEG. 74 I.C. 517= 

10 O.L.J. 86= A.I.R. 1923 Oudh 254. 

98. 101 to 103— Material alteration. 

-^^-Pro’note— Alteration in the figure representing 
consideration— Onus for plaintiff to prove considera- 

^*^laintiff sued defendant for a certain sum due 
on the promissory note. The defendant denied 
taking the principal sum mentioned m the pro- 
missory note. vir.. Rs- 1.800. and denied signing 
the promissory note in the form it had assumed 
when the case was brought. He admitted that his 
simature appeared on the note, but said that when 

he signed it. the only entries were the figures Rs. 
300. ^the top of the paper, and signature at the 

bottom. 

Held, that all that the defendant admitted was 

that his signature appeared on the document filed 

and the case to be decided was not whether the 

plaintiff had been proved to have committed 

foTcerv but whether the plaintiff had proved that 

he lent the Rs. 1.300, to the defendant as he 

ftlleced and the burden of proving this loan rested 

on the plaintiS, {Rutledge, C. J . uud Bro^ J.l 

TTnF MOH V. I. M SEEDAT. 105 I.C. 361- 

HOEMOHv. 527 = A.I.R. 1927 Rang. 319. 

Erasure or interlineation — Person producing 

the document must show when it was made. 

A writing which is intended to be under hand 
only can be altered by erasure or interlineation or 

otherwise before it is signed but it lies upon the 

party who puts the instrument in suit to 

the alteration and show it was made. An 

alteration made while the instr^ent is m t^he 

cuSy of one party although not made with his 
knowledge or consent has the same effect m avoid- 
ingThTlLtrument as if made by him. on the 
principle that he who has the custody of an instru- 
ment Lde tor his benefit is bound to preserve it 


EVIDENCE ACT (1872), 8b. 101 to 103— Mort- 
gage— Redemption. 

is its original state. {Kinkhede, A. J. C). Kanha- 

YALAL TABACHAND V. SITARAM TUKARAM 

81 I.C. 847 = 20 N.L.R.76= 
A.I.R. 1924 Nag. 250. 

— Ss. 101 to 103 — Minority. 

— '—Bepresentation as major — Onus of proving him 
a minor heavy on those setting it up. 

Where a deed is executed by a person who alleges 
himself to be a major at the time of execution, a 
heavy burden rests upon him or his representatives 
when they set up the defence of minority. (Lord 
Salvesen). Sadtq ali Khan v. Jai Kishori. ^ 
109 1 C, 337 = 26 A.L J. 685 = 47 C L J. 628= 
32 C.W N- 874=5 O.W.N. 547=28 M.L.W. 17= 
30 Bora. L R. 1346=A I.R 1928 P C. 152= 

55 M L.J. 88 (PC.). 

Defendant pleading minority — Onus on him. 

In a suit to recover money on a bond executed 
by defendant who pleads minority at the, time of 
execution of the bond, the burden of proving mino- 
rity is on defendant ; A. I. R. 1924 All. 730, Foil. 
(Ryves and Mukerji, JJ.). SDRJA u. JOTI PRASAD.. 
87 I.C. 445=47 All. 493=6 L R.A. Civ. 283= 

A.I.R. 1923 AH. 681. 

Contract-deed alleged to be executed by minors— 

Onus on party setting up the deed to prove compe^ 
tence. 

When the validity of a contract is questioned ou 
the ground that tbe executant is a minor it is for 
the party getting up the deed to establish by^iwui 
facie evidence that the contract was valid and en- 
tered into by a person who was competent to do so. 
(SUusrt, J.). BACRCHA LAL V. HASAN KHAN. 

66 I.C. 814= A.I.R. 1922 All. 240. 

Afinor acted and appeared like major — Onus of 

proving minority on those alleging it. 

It is doubtful whether any heavier burden is laid 
on tbe plaintifi than that of establishing that the 
plaintiff has good reason to believe the alleged 
minor was of full age. If the minor acted and 
appeared like a major, the burden of proving mino- 
rity lies on the party alleging it and presumably 
basing its allegation on peculiar knowledge. [Le- 
Rossignol, J.). DahABAN SinGH v. HARBANS 
SINGH. A I R- 1922 Lah. 75. 

No cl^ar evidence as to date of birth— Evidence 

cannot be strained to favour. 

Where the burden of proof of minority is on the 
plaintiff and his witnesses are not exact as to the 
date of his birth their evidence cannot be strained 
in his favour. (Daniels, J. C.). Mt. Manzubam 
B iBi V. Janki Prasad. 66 I.C. 930=- 

9 0. L. J. 35= A.I.R. 1922 Oudh 50. 
— Sb. 101 to 103— Mortgage. 

By Karta — Onus on mortgagee to prove vaK- 

dity. 

In a suit by the mortgagee on a mortgage execut- 
ed by the Karta of a joint family the onus is on the 
mortgagee to prove that the mortgage was a valid 
one. 14Ben. L.R. Rel. on. (Das and Ross, JJ.). 

Sadhu Saban Prasad Singh v. Brahmadeo 
Prasad Singh. 61 I. C. 20=2 P. L. T. 818= 

6 P.L. J. 256= A.I.R. 1921 Pat. 99* 

— Ss. 101 to 103— Mortgage-Redemption. 

■■Plea of extinction by sale-^^ins on fMrtg(^g^d 
Where oace a mortgage has been admitted the 
onus is ou the mortgage to show that the mortgage 
has been extinguished by subsequent sale. (iS»r 
Benod MitUr). WALLI 

RAKflH 122 I C. 316= 1930 A.L. J. 292— 

32 Bom*. L.R. 380=31 P T 

11 Lah. 199=57 I.A.86=A.I.R. 1980 P.O. 9l(P 0.)*- 
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ETIDBNCE ACT (1872), Sb. 101 to 103— Mort- 
^age— Redemption. 

Onus on plaintiff to prove subsistence of mort- 

-sage. 

In a suit for redemption, the onus is on the plain* 
tifi to prove mortgage he set up, i. e., that it was 
fStill subsisting. {Kanhaiya Lai, J. 0.). BiNDA v, 
Sanxata PBASAD. 95 I. C. 945=8 0. L. J. 401. 

Subsistence of mortgage— Initial onus on 

mortgagor — If mortgage is admitted— Onus shifts 
mortgagee to prove subsequent sale. 

Plaintifis alleged that certain trees had been 
mortgaged by their ancestor to the predecessors-in* 
title of the defendants, 

Held, the onus of proving that the mortgage sub- 
sists at the date of suit, lies on plaintifis in the 
i£rst instance. If the defendants admit previous 
mortgage hut allege subsequent sale, the onus is 
ahiftM on to them to prove ownership by sale when 
they produce and prove revenue records in their 
favour, the onus is le-shifted to the plaintifis, who 
.must prove their case. {Broadway, J.). JOTI 
Pbasad V. RAHAMAT ALI. 81 1.C. 336= 

A.I.R. 1923 Lab. 243. 

' -Larger sum claimed — No burden on plaintiff 
■ic prove right to redeem. 

The plaintifis sued to redeem a mortgage. The 
•defendant admitted the mortgage but pleaded that 
mortgage amount was more than that alleged 
■by the plaintifis, 

^Held, that no burden lay on the plaintiff to 
.prove his right to redeem on payment of the lesser 
-.^ount, {Brown, A..J.G.). Ma. SHWE MYIN v. 

MaNainq. 70 I.C. 911 = 4 U.B.R. 114= 

1 Bap. L.J. 248= A.I.R. 1923 Rang. 24. 
7 . Neerozhikka Otti Kanom'— Onus of proving 
m w on party alleging it. 

The person setting up the plea that a mortgage is 
■irredeemable must prove that it is so. There is 
nothing in books on Malabar Law to show that the 
Neerozhikka Otti Kanom is irredeemable. 
^^nshnan and Barresam, JJ.). KUNNUJIMAL- 
tj^ammasikum Nanthoth Ryru Nambiab V. 
KAPPALLI KANABA KURUP. 70 I.C 20= 

1923 M.W.N. 76=16 Jf L.W. 930= 
A.I.R. 1922 Mad. 185=42 M.L.J. 350. 
~8s. 1 01 to 103— Negligence. 

' Collections of rents— Negligence alleged — Onus 

■on party alleging. 

^ In a suit by a against his joint theka- 

-aar entrusted with collection of tent and keeping 

the plaintifl seeks to make the 
liable not only for the profits which the 
fatter actually collected but for those which 
J ^°®^,*^®8ligonc« or misconduct ho has 
ii» oolleot, the burden of proving such neg- 

*“ ,»"■ 1 - 
3 O.W.N. (Sup.) 271=8 L. R. 1 . Ruv. 

mmBb am ^ dAA 1927 Oodli 90* 

^ Negotiable Instroments. 

presetUsd/of payment— Loss sus- 
do^ ^ <*rai«r— Onus heavy on payee to disprove 

not presented for payment and 
the drawer withdraws the money after^many davs 

'X7ha?the*d ^ theJaVef/^: 

.prove that the drawer did not suffer any lose, 
oiuo^stanoes will be very exceptional in which 
•*«;Could prove that the drawer could not possiblv 

bnrden IsoerSlSr 

.BOjJdiBoliai^dbitheoraladmiflaionof thaAleti?. 


EYIDENCE ACT (1872), Sa. 101 to 103— OmUslon . 
to discharge onus. 

dant drawer that some time or other subsequently 
he got back his money. {Boysand Ashworth, JJ,)» 

Bhieki mal V. Raghubir Singh. 88 I. C. 915= 

6 L. R. A. CiY. 500=23 A. L. J. 861= 

A. I. R. 1925 All. 811. 


—SB. 101 to 103— Notice. 

Absence of notice— Must be alleged and proved. 

The defence of a purchase without notice is one 
which ought to be specifically alleged as well as 
proved by one who relies upon it : 42 Cal. 625, Foil. 
[Dawson Miller, C. J. and Boss, J.). MUBAT 
Singh v. Pheker Stnqh. 110 I. C. 526= 

7 Pat. 584=9 P. L. T. 743 = A.I.R. 1928 Pat. 887. 

Ontis on person setting up notice— Other cir- 
cumstances than mere registration must be proved. 

Registration by itself is no notice. There must 
be other circumstances in the case from which 
the Court could come to the conclusion that the 
subsequent purchaser had notice of the prior 
registered agreement and the burden of proof lies 
on the person setting up notice. 86 B. 446, Dist.. 
{Macleod, C.J. and Crump, J.). PbebkA LADKA v, 
Bapu Kashiba Mali. 73 LC. 231= 

25 Bom.L.R. 37S=A. I. R. 1923 Bom. 410. 

Prior mortgage — Onus on purchaser to prove 

he had no notice of. 

Where a subsequent purchaser of property 
pleads that he had no notice, of a prior mortgage 
thereon, 

Held, that the onus is on him to prove it. This 
rule applies equally in the case of movable pro- 
perty and immovable property, {Heald and 
Lentaigne, JJ.). (Maung) Chit U o. BANSI 
Dear Bazaz. 75 I. C. 328=2 Bur. L. J. 63= 

A. 1. R. 1923 Rang. 163. 

— Sb. 101 to 103 — Objection to onas. 

Cannot be made at a late stage. 

A party accepting the onus without demur 
cannot object at a late stage saying that burden 
was wrongly put on them. {Zafar AH and Bhide, 
JJ.). PoEHAR Das o.' Thakqb Das. 

120 I.C. 168=31 P. L. R. 481= 
A.I.R. 1930 Lah. 218. 


— Ss. 101 to 103— OmtsBion to discharge onus. 

Inability to prove the basis of claim — No 

excuse. 

The mere inability to prove a thing, on proof of 
which alone he can succeed, oannot possibly be 
regarded as a ground for granting relief to the 
plaintiff. {Srinivasa Ayyangar, J.). K. Raqha- 
vendra Rao V. K. S. Bhivaji <fc OO. 

108 1. C. 738 (Mad.). 

Facts proving either way— Onus not dw- 

charged. 

The onus of proof is not discharged by producing 
evidence which is just as consistent with the alle- 
gation of the party on whom the onus of proof 
lies as with the denial of the opponent. (Das omd 
Foster, JJ.), Gopinath Saranji V. Aihabrui, 
HaQDE. 101 I.C. 119=8 P.L.T. 678= 

A.I.R. 1927 Pat, 226. 

—— Facts proving oUker way— Onus ittot dis- 
charged. , * 


V eviaenoe is oonsiatont both 

with the allegation of the plaintifl as with the 

must fail. 

IDos and Adama, JJ,), Raubsgcwar Nabatk 
SINGH 0. RANI RBKNATH 

. - iw . .:r.( .) .J. . •’ A?.I.R. 1923 pit, ,165 
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EVIDENCE ACT (1872), Ss. 101 to 103— Onus Im* 
material. 


Ss. 101 to 103 — Onas inunaterial. 

— available evidence led.—Wrong onus. 

The fact that onus is wrongly placed makes no 

aifierence when the parties have led all the avail- 
able evidence. {Tek CJiand, JX Amar Das v. 
Dali. 121 I.C. 377= A.I.R. 1930 Lah. 677. 

Evidence let in on both sides. 

The question of onus does not matter when both 
parties have let in their evidence in the case. 
(Ananthakrishna Ayyar, J.). MabiapPA Goundan 
V. Palaniappa Goundan. A.I.R. 1930 Mad. 796. 

All material facts before Court. 

Where the relevant facts are before the Court 
and all that remains for decision is what inference 
is to be drawn from them, the question of burden 
of proof is not pertinent and this is more so at the 
appellate stage. A.I.R. 1920 P.C. 67; A.I.R. 1922 
P.C. 292 and A.I.R. 1922 Cal. 160. Foil. {Findlay, 
J.C.and Subhedar. A.J.C.). TrimbakdAS v. MT. 
MATHABAI. 124 I.C. 609 = A.I.R. 1930 Nag. 226. 

■ Plaintiffs' failure to prove— Can yet avail of 
defendant's pleading. 

A plaintif . who fails to prove all the facts alleg- 
ed by him. may yet obtain the whole or any part 
of the relief claimed by him if the facts pleaded by 
the defendant and found by the Court, show him 
to be entitled to it. 4 N.L.R. 86. Foil. {Subhedar, 
A.J.C.). Gajadhar V. Seth Meghra.j. 

121 I.C. 39 = 26 N. L.R. 130 = 
A.I.R. 1930 Nag. 8. 

• Appeal — Question of onus hardly arises. 

The question of onus has greater force in origin 
nal trial and hardly arises in an appeal where the 
appellate Court has to consider the facts and arrive 
at a conclusion on the evidence led before Trial 
Court. {Patkar and Baker, JJ.). Hibabharthi 
JAMNABHARTHI V. BAIJAVER. 113 I. C. 406= 
30 Bom. L R. 1555 = A.I.R. 1929 Bom. 35. 


Evidence let tn on both sides. 

The question on whom the burden of proof 
should fall is of very little importance when evi- 
dence has been gone into by both sides. {Cuming 
and Uallik, JJ.). SATI Prosad Garga v. 
GoBiNDA Chandra. 33 C.W.N. 227=56 Cal. 805= 

A.I.R. 1929 Cal. 325. 


All evidence taken. 

After all the evidence has been taken, no question 
of burden of proof remains. {Chari, J.). MA Saw 
Tint v. abdul Bari. 119 I.C. 222= 

A.I.R. 1929 Rang. 183. 

Whole case before Court — Onus material only 


in ambiguity. 

When all the circumstances have been ascertained 
60 far as the parties have thought fit to ascertain 
them, discussion on the point of onus of proof 
becomes immaterial. The question of onus only 
becomes important if the circumstances are so 
ambiguous that a satisfactory conclusion is 
impossible without resort to it : Robins v. National 
Trust Co., (1927) A.C. 615. Ref. {Lord Warringt07t 
of clyffe). SIME, DABBY AND CO., LTD. v. 
Official assignee of lee Song Peng. 

107 I C 233 = 30 Bom. L.R. 290=47 C.L.J. 339 = 
27 M.L.W. 744=A.I.R. 1928 P.C. 77 = 

54 M.L.J. 837 (P. .C). 


■All evidence led. 


When evidence is led by both sides, qnestion of 
)urden of proof has no importance. {Sulaiman 
md Ash^corih, JJ.). KIBTABATH RAI V. SBIPAT 
lAi. 107 I.C. 264= A.I.R. 1928 All. 307. 


EVIDENCE ACT (1872), Ss. 101 to ICQ— Onus im* 
material. 


Evidence on particular issue— Wrong alloca- 
tion of burden— Not entitled to claim remand— Rule ■ 
not inflexible. 

The rule that where parties have led evidence on 
a particular issue, the wrong allocation of the 
burden of proof does not entitle the party on whom 
the burden' of proof is subsequently placed to claim 
a remand, is not inflexible but its applicability 
must depend upon the facts of the case, the nature- 
of the point involved and the evidence produced by 
both parties. {Jai Lai, J.). Jagadish Ram v. 
MukandLal. 109 1 0.331 = 10 L.L.J. 309= 

30 P.L.R. 105 = A.I.R. 1928 Lah. 763. 


All available evidence let in. 

Where the parties have produced all their 
available evidence, the dispute on the point of onus 
is mainly of an academic nature. {Addison and 
Johnstone, JJ.). Perozb Din v. Nawab Khan. 

112 I.C. 89=9Lah. 224=30 P.L.R. 154= 

A.I.R. 1928 Lah. 432. 
——When the whole evidence is in, the question 
of onus is merely academical. {Mullick, Ag. C.J. 
and Jwala Prasad, J.). Mahadeo LAL v. DULIP 
Nar.ayan Singh. i06 I.C 243=9 P. L. T. 393= 

A. 1. R. 1928 Pat. 190. 

All evidence let in. 

The question of onus is not very material 
after the whole of the evidence has been adduced 
by the parties and gone into in the case. {Greaves 
and Mukerji, JJ.). Iswar CHANDRA v. JOGENDRA 
Lal. 98 I C. 137 = A.I.R. 1927 Cal. 126. 

All evidence lei in — Appeal stage. 

When all the evidence is in, the question of 
burden of proof has little or no importance at the 
stage of appeal. {Einkhede, A.J.C.}. RIT. JlAlNE- 
BAl V. Yado. 103 I.C. 166=A.I.R. 1927 Nag. 382. 
Evidence let in on both sides. 

When evidence has been given on both sides the 
question of the burden of proof is of academic 
interest only, and the Court has to decide on the 
evidence that has been given which version of the 
transaction is true. {Ross and Kulwant Sahay, JJ.). 

Kali Prasad Chaudhary v. Narayan Prasad. 

103 I.C. 488= A.I.R. 1927 Pat. 417. 

■ —Evidence let in on both sides. 

When both the parties adduced evidence in 
support of their respective allegations, the question 
of burden of proof becomes almost immaterial. 
{Iqbal Ahmad, J.). DALLE v. AMIR. 

96 I.C. 827 (All.). 


•Evidence let in on both sides. 


When both sides have produced their evidence, 
lihe appellate Court should not decide merely on 
:he onus, bnt should come to its own finding on 
;he evidence recorded. {Le Rossignol. J.). Tara 
3HAND V. NASIB-UD DIN. 96 1.0.415= 

8 L L.J. 238=28 P.L.R. 61= 
A.I.R. 1926 Lah. 514. 
•Evidence let in- on both sides. 


‘Where evidence has been produced by both pat- 
ios on a particular point and the Court has come 
0 a conclusion or consideration of that evidence, 
he question of burden of proof becomes a matter of 
ure academic interest. {Baza, J.). JEOBAKHAN 
. Mt. GOURE. 95 I.C. 826 (Oudh). 

Whole evidence considered in appeal. 


The question of onus ordinarily becomes of very 
ittle importance when the whole evidence is eon- 
idered especially by the appellate Court. {Suhra- 
lardy and Cuming, JJ.). JNANENDBA NATH ROY 
. Nalini Mohan Ghose. 87 I.G. S6B— 

A.I.R. 1925 Oal. 1262.. 



589 


CIVIL. CRIMINAL AND REVENUE 


59a 


EVIDENCE ACT (1872), Ss. 101 to 103— Onns im 
material- 


•TFrono onus— Merits not affected. 

. - ^ A A ^ * 


Tbe question of burden of proof loses its import* 
ance when evidence has been adduced on both sides 
and considered by the Court provided the wrong 
placing of the onus has not afiectcd the merits of 
the case. {Suhrawardy and Duval, JJ.). H£M 
Chandra De Sarkar v. Amiabala db Sibkar. 
64 I.C. 693-62 Cal. 121 = 40 C. L. J- 184= 

A I R. 192 5 Cal. 61. 

: — All evidence before appellate Court. 

At the stage of appeal, when all the evidence is 
before the Court, the question of the burden of 
proof is not of great importance. {Kinhhede, 
AJ.C.). GOPALBAO V, Hibalal. 

83 l.G. 246=A.I.R. 1925 Nag. 226. 

Evidence let in on both sides. 

Where evidence was given by both parties. 

Held, the question of the inital onus loses its 
importance. {Neave, J.). SHIN PBASAD SiNGH v. 
MUNESHWAE DDBHE. 5 L. R. A. CiY. 354= 

A.I.R. 1924 All. 924. 

All evidence before trial Court. 

The question of onus ceases to be pertinent after 
all the evidence is once before the trial Court. 
(Einkhed4, A. J. C.). BalIBAM v. Kamalja. 

78 I.C. 330=A,I.R. 1924 Nag. 367. 

Wrong onus— Parties not misled. 

Where the burden of proof has been wrongly laid, 
but the parties have led evidence and the Court 
has on that evidence material to go upon for decid- 
ing any disputed point the question of the burden 
of proof ie not very pertinent. 25 C. W. N. 942 and 
43 M, 567, Foil. {Prideaux, A.J. c]. SONAJi v. 
DAULAT. ^ 75 I.C. 782= 

A.IR. 1924 Nag. 242. 
Material for legitimate conclusion present. 

The question of onus becomes of little mate- 
riality when evidence is adduced from which a 
conclusion of fact may be legitimately drawn. 
[Lord Salvesen). SECT, OF State v. Laxmi Bai. 

72 I.C. 898 = 47 Bom. 327= 
28 C.W N. 49=17 M.L.W. 405= 
32 M.L.T. 111 = 50 I..4. 49 = 
25 Bom. L.R. 527=37 C.L.J. 464= 
A.I.R. 1923 P.C. 6=44 M L.J. 471 (P.C ). 
Evidence let in by both parties. 

The question of onus of proof is of no import- 
auM when both parties produce evidence, (Pigott 
and Walsh, JJ.). bamanand Shukdl v. Ohhotey 

^ 71 I-C. 417=20 A.L.J. 969= 

4 L.R.A. CiY. 31 = A.I.R. 1923 All. 124. 

“ -Question of onus — When material — Both var~ 
ties adducing evidence. 

The_ question of onus of proof only arises where 
there is a question of fact to be determined and 

which 

come to a conclusion. 
Where evidence is adduced by both parties, then 

material an^ the Court has to determine on the 

80 I. 0. 170=8 491= 

TO. _ „ . , A.I.R. 1923 Lah. 641 

WhAM tbf nesieriheless let in. 

Where the defendants led evidence on the issue 

lield back 

S£ A-ssrs. s ?s. 

“T’"' SS& 

.«£ .ff#a .H.i.A A. I. R. 1923 iah. 339. 


EVIDENCE ACT (1872), Ss. 101 to 103— Onng im- 
material. 

■All evidence before Court. 


The question of onus is not of much importance 
when the whole of the evidence is before the Court, 
[Spencer and Dei adoss, JJ.). 71 I.C. 130= 

16 M.L.W. 936=1923 M.W.N. 57= 
A. I. R- 1923 Had. 262. 

Evidence let in by both sides considered. 

The question of onus is not of importance when 

both sides have given evidence and the Court has 

considered it and preferred the evidence of one side 
to that of the other. {Eotval, A.J.C.). GOWAEDHAN 

Das V. R.S. Harlal ramsuth. 

69 I.C. 541 = A.I.R. 1923 Nag. 62. 

All evidence before Court. 

When the entire evidence on both sides is once 
before the Court the debate as to onus is purely 
academical. Where the relevant facts are before 
the Court all that remains for decision is what in- 
ference should be drawn from them. {Mr. Anieer 
AH). CHIDAMBABA SiVAPBAKASA V. VEERAMA 
Beddi. 68 I. C. 538=45 Mad. 586= 

16 M.L.W. 102=31 M L.T. 54=49 l.A. 266= 
1922 M.W.N. 749=37 C.L.J. 199=27 C.W N. 249= 
A.I.R. 1922 P.C. 292=43 M.L.J. 640(P.C.). 
— ' 'Evidence let in by both sidts. 

However important the question of burden of 
proof may be in the early stages of the case, after 
all the evidence is out on both sides, it must be 
looked at as a whole and the truth of the occurrence 
must be inferred from it, {Lord Sumner). THE 
EAST INDIA Rt. CO. v. MAJOR ANDREW TOETON 
Kirkwood. 67 I C. 921=15 M.L.W. 248= 

48 Cal. 757= A.I.R. 1922 P.C. 195 (P.C.). 

Evidence let in on both sides. 

Where both parties have let in evidence the 
incidence of onus is an academic question which 
does not afiect the conclusion. {Pratt and 
Faiccett, JJ.). DODDAVA KONU PAEAHYA v. 
yeldawa KONU YBLLAPPA NINNI. 70 I.C. 417= 

A.I.R. 1922 Bom. 233. 

All evidence before Court. 

Where the entire evidence on both sides is once 
before the Court, the debate ss to onus is purely 
academical the controversy then is past the stage 
at which discussion as to the burden of proof is 
pertinent ; the relevant facts being before the 
Court all that remains for decision is, what in- 
ference should be drawn from them. 47 l.A. 767. 
[Mookerjee and Chotener, JJ.). ABINAS CHANDRA 
(Das V. Majib ali Chowdhurt. 70 I.C. 273= 
27 C.W N. 328=36 C.L.J. 196= A.I.R. 1922 Cal.461. 

Evidence on both sides — All facts beforeCourt. 

Where evidence has been adduced by both con- 
testants in support of their respective oases and 
the relevant facts aie before the Court, the question 
of burden of proof is immaterial and importance 
should not bo attached to the question on whom 
the initial onus lay. {Mookerjee and Buchland, JJ.). 
Satis Chandra Ghose v. kalidasi Dasi. 

68 I. C. 577=26 0. W. N. 177= 

34 C.L.J. 529 = A. I. R. 1922 Cal. 203. 

Evidence on both sides let in— Appellate Court, 

The question of onus loses its importance when 
both parties have adduced evidence in support of 
their respective oases and the Court on an exami- 
nation of such evidence shifts the burden of proof 
from one party to the other. This must be more bo 
at the appellate stage. 81 C.L.J. 833, FoU. (Stshro- 
toardy ond Cuming, JJ.). BHIB . OhandbA 
SlNQHA V. GODB CHANDRA PADL. 68 1.G 86= 

85 Q. L. J. 473=27 0. V. M« 134= 

L B. 1922 Cal. IfiO. 
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evidence act (1872), Ss. 101 to lOS-Onaa*! im 

material. * 


Evidence on both sides let in. 

Where both parties have gone into evidence the 

question of onus disappears. (Simoson >< T r\ 

Muhammad ANWAR ^Ln n. SrsiNG^ 

69 1. C. 888=9 O.L-J. 494=25 0. C. 237 = 

A. I. R. 1922 Oadh 271. 

Evidence on both sides— All facts before Court. 

Where evidence has been adduced by each of the 
contesUnts in support of their respective cases and 
the relevant facts are before the Court the question 
of burden o proof is immaterial, and importance 
should not be attached to the question on whom 
the initial onus lay. {Mukerjee and Buckland, JJ.). 

JoGENDRA Nath v. Jagadindra Nath. 

67 1. C. 170=34 C. L.J. 133= 
A. 1. R. 1921 Cal. 577. 

- — ; — Question of onus — When material — Evidence 
let in on both sides. 


The question of onus of proof arises only where 
there is no evidence one way or the other which 
will enable the Judge to come to a conclusion upon 
the question of fact to be determined; but where 
evidence has been adduced by both the parties 
and the relevant facts are before the Court the 
question of burden of proof becomes immaterial, 
and importance should not be attached to the ques- 
tion on whom the initial onus lay ; in such circum- 
stances, the question of the burden of proof is 
really not pertinent. (Mookerjee and Buckland, 
JJ.). Krishna Kisor v. Nagendrabala. 

66 I.C. 694=34 CIi.J. 333=25 C.W.N. 942= 

A.I.R. 1921 Gal. 435. 


■Evidence let in on both sides. 


The question of burden of proof is not very 
material where both sides have adduced evidence. 
{Krishnan andOdgers, JJ.). PONNALAOU KONAN 
V. SINNIAH ODAYAN. 70 I.C. 27 = 

1921 M.W.N. 719=A.I.R. 1921 Had. 462. 


— Sb. 101 to 103 — Partition. 

Survivorship among co-widows — Precluded by 

—Onus. 

The onus of proving that a partition that was 
efiected by the co-widows precludes the rights* of 
survivorship in each other is on the person who 
asserts the same. {Ananthakrishna Ayyar, J.). 
MINAK8HI AYI V. SUBRAMANIAN CHETTIAR. 

123 I. C. 35=1929 M. W. N. 667= 

>A.I.R. 1930 Mad. 175. 

- ■ Custom as to impartibility — Onus. 

Where there is a dispute with respect to an 
estate being impartible or otherwise, the onus lies 
on the party who alleges the existence of a custom 
difierent from the ordinary law of inheritance 
according to which custom the estate is to be held 
by a single member and, as such, not liable to 
partition. In order to establish that any estate is 
impartible, it must be proved that it is from its 
nature impartible and descendible to a single per- 
son, or that it is impartible and descendible by 
virtue of a special custom. A.I.B. 1928 F.O. 10, 
Foil. (Mohiuddin and Macnair, A.J.Cs.). MT. 
SARJABAI V. GANGARAM. 118 I C. 871 = 

A.I. R. 1930 Nag. 35. 

Plea of permanent occupancy right — Onus. 

Where in a suit for partition defendants resist by 
setting up acquiescence in their permanent right 
of occupancy in a part of the land the burden of 
proving existence of those rights is on them. 
A.I.B. 1924 F. 0. 65 and A. I. B. 1920 P. 0. 67, 


Evidence ACT ( 1872 ), ss. loi to los^PosBeB- 

Sion. 


Bel. on. {Lord Salvesen). SDBBAMANYA CHETTIAR 
V. SUBRAMANTA MUDALIAB. 110 f.C. 001 = 

31 Bom. L.R 830 = 33 C.W.N. 734= 
30 M.L W. 30=56 I. A. 248=82 Had. 549= 
1929 M.W.N. 561 = A.I.R. 1929 P. C. 156* 

57 M.L.J. 1 (P.C.). 

' —Partition list proved — Onus to prove jointness. 

The onus is heavy on the person who desires to 
show that certain pariition lists were not acted 
upon and the parties continued to be joint in spite 
of these lists. {Kumaraswami Sastri and Reilly, 
JJ.). VENKATAKRISHNAYYA V. Ranoayya. 

117 I.C. 720=A.I.R. 1928 Mad. 865. 
Temporary nature of — Onus. 

iilost partitions that are made are permanent and 
if any party wishes the Court to believe that a 
given partition was temporary, he must prove it. 
(Hallifax, A.J.C.). JUMMA v. ABU. 

93 I. C. 193= A. I. R. 1926 Nag. 301. 

Time of partition — Proof of subsequent parti- 
tion— Does not shift burden. 

It is well e^tabli8hed law that those who allege 
that the members of a joint Hindu family had 
separated must prove, unless I it is admitted, that 
there was a separation at some material time. A 
separation proved to have taken place at a time 
subsequent to the material time does not shift the 
burden of proving separation at the material time, 
on the opposite party. (Sir J ohn Edge). MT. BhAG- 
wANi KuNWAR V. Mohan Singh. • 88 I.C. 395= 

29 C.W.N. 1037 = 23 A.L.J. 589 = 
41 C.L.J 591 = 22 M L.W. 211 = 
1925 M. W. N. 421= A I R. 1925 P C. 132= 

49 M.L.J. 55 (P.O.). 

Muhammadans — Acquisition by one member — 

Proof that it was from joint fund — Onus. 

In a partition suit among Mobammadans the 
burden is on the plaintid to prove that the consi- 
deration for the acquisition of property by one 
member only came from the joint fund. {Raymond, 
A.J.C.). YUSIF MAHOMMED V. ABUBACKBB 
IBRAHIM. 78 I.C. 817 = A. I. R. 1925 Sind 28. 
— Ss. 101 to 103— Plea under— Shifting of onus. 
Mixed question of fact and law. 

The question of onus is not a mere question of 
law. Once the principle of onus has been settled, 
the question still remains, whether having regard 
to the transactions proved, the onus still remains 
where ic was or shifts. So that in each particular 
case, whether the onus has been shifted or not be- 
comes a mixed question of fact and law or rather a 
question of the due application of a recognised 
principle to the shifting scenes and circumstances 
of the countless varieties of human life in business. 
{Walsh and Ryves, JJ.).PEiiHE Lal v. Sunder 
SINGH. 68 I.C. 809=44 All. 766= 

20 A.L.J. 658 = A. I. R. 1922 All. 436. 


— Ss. 101 to 103— Possession. 

Dispossessed party — Proof of possession within 

12 years-k>nus. 

Where in a case for possession by ejectment of 
the defendants who, it was alleged, had taken for- 
cible possession of the lands two years before the 
institution of the suit, it was expressly stated in 
the plaint that the defendants had no right whatso- 
ever to dispossess the plaintifis. 

Seld, that the burden of proving possession by 
the plaintiffs within 12 years of the institution of 
the suit was on them. (Jai Lal, J.). RAHBLLA o. 
WAZIRA. 109 I.C. 320 = 9 L.L.J. 384 — 

A.I.R. 1928 Lab. 33. 
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EVIDENCE ACT (1872), Ss. 101 to 103— Possea 
aion. 


- ■ Usufructwiry mortgage — Consideratum and 

j)0«M5ion denied by third party-— Onus. 

Plaintiff was the purchaser of the interest of a 
usufructuary mortgagee of certain tenant land. 
Defendant who was the landlord disputed the 
validity of the mortgage on the ground that no 
-consideration passed from the mortgagee to the 
jnortgagor, nor did the mortgagee take posseseion, 
and that the transaction was therefore farzi in 
obaraoter. Documents on which plaintiff relied 
were found to be executed by the mortgagor who 
never disputed the passing of consideration. The 
Becord'of'Rights recorded the mortgagee as in 
■possession. 

Beld, that the onus was not on plaintiff to show 
that consideration passed but that the onus was 
•on defendant to show that no possession passed to 
the mortgagee. (Das and Allanson, JJ.). HIT* 
IfABAIN SlNOH V. RAMBABI RAI. 115 I.C. 196 = 

7 Pat. 733=9 P. L. T.484= 
A.I.R. 1328 Pat. 459. 
; — i5uif for — Proof, that defendants were in pos- 
session — OntM. 

In a suit for possession in order to be entitled to 
possession against the defendants, the plaintiffe 
•must satisfactorily prove that at the date when 
^ey filed their suit the defendants were in posses* 
■sion of the property. 

Per C«min< 7 , J, — The plaintiffs must prove pos* 
session of defendants within 12 years of the suit. 
iCuming and Page, JJ.). BiRENDBA NATH Ray 
o. Satis Chandra Jodrdar. 97 I.C. 1003= 

44C.L.J. 12i=A.I.R. 1926 Cal. 1166. 

- "-’Sttif by person dispossessed — Proof of possession 
eoxthin 12 years— Land incapable of actual possession 

Presumption as to continuance of possession. 

Where the plaintiff sued for possession on the 
allegation of dispossession, 

Held, that he is bound to prove possession within 
12 years before suit. In order to prove this, he may 
rely on the presumption that possession of the 
lawful owner continues as long as the land is in- 
aa^ble of actual possession. But if he relies on 
this presumption he must prove that the land was 
rnmpable of actual possession within twelve years 
before suit. (Newbould, B.B. Gliose and Page, JJ.). 

&URBSH Chandra mdkerjeb v. Shiti kanta 
BANEbjbe. 78 I.C. 679=51 Cal. 669= 

26 O.V.N. 637= A.I.R. 1924 Gal. 855. 


101 to lOS— Presamption. 

‘Su^^ession of account books. 


___ s/CTi/fVO. 

Where it appeared that the other legatees 

«6ized large portion of the testator’s property 
the account books kept by the testatSr Ind 

were supppessing the same. 

Seld, the residuary legatee need not prove ea 

possibility of dou 
On proof of /acta case the other legate 
were bound to show ^at the testator did not 
the property or that it was subsequently account 
wr. [PMllips and Venkatasubba Boo, JJ 
S.. VBNKATABAMATTA V. K. PiTOHAMMA. 

78 rc. 274= A.I.R. 1925 Had. 1( 

-■ ^mtaifwon agenb-No presumption ofacti 
'*>Kiparitoular agency. -7 ^ ^ 

The fact that a party is a o<^mim88ion agent dc 

•not la^ a presumption that ha was aotimr as 

agent in a TOrtioular transaction ; the onus is 
J^who.aUeges agency, {ifartineau, J.). Fn 
Ve.FiBM HABI BAU. 67 I C ORfl 
.Mi a JP.W.R. 1928=A.I.R. 1922 Lah. « 


EVIDENCE ACT (1872), Ss.iOl to 103— Presamp- 

tion— Fraud. 

— Ss. 101 to 103 — Presumption— Consideration. 

• Recited in mortgage- deed — Presumption ma^ 

be rebutted by even circumstantial evidence. 

In a mortgage suit for sale, the initial presump- 
tion arising, under S. 118. Negotiable Instruments 
Act and from the acknowledgment admitting the 
receipt of the entire consideration, can be rebutted 
even by circum-.tantial evidence. And when it ia 
thus rebutted the burden of evidence shifts on to 
the mortgagee to show that full consideration did 
actually pass. 

In a mortgage suit for sale the execution of the 
mortgage document was established and further 
the mortgagor had made an acknowledgment ad- 
mitting the receipt of the entire consideration as 
well as the fact that there were hundis and pro- 
missory notes executed by him which bad been set 
off or for the payment of which money had been 
left in the hands of mortgagee. But the mortgagor 
was a very young man of profligate habits and the 
mortgagee was in a position to dominate his will 
and to exercise undue influence over him. Fur- 
ther the mortgagee was not in a position to lend 
big sum of money, 

Held, that the initial presumption of the passing 
of full consideration was sufficiently rebutted. 
29 M.L.J. 236 and 31 1.O. 739. Foil. (Sulaiman and 
Kendall, JJ.). SiNGAR Kunwar t>. Basdbo. 

124 I. C. 717=A.I.R. 1930 All. 568. 


— Ss. 101 to 103 — Presumption — Custom. 

Presumption of caste approval— Proof to the 

contrary. 

When a particular form of marriage is recognised 
by custom it is to be presumed that th^ oaste ap- 
proves of it and no social censure attaches to it, 
unless the contrary is established. The burden 
lies on the person who asserts the contrary, {Sulai- 
man and Daniels, JJ.). MT. KiSHAN DEI v. Sheo 
PALTAN. 90 I. 0. 358=48 All. 126= 

23 A. L. J. 981=6 L.R.A. CIy. 537= 

A. I. R. 1926 All. 1. 

— Ss. 101 to 103— Presumption — Cntobi Uemoni* 

Custom of governance by Hindu Lau^-Onus 

hoio discharged. 

There is a presumption that Muslims are govern- 
ed by Muhammadan Law, and if a person alleges 
that Gutchi Memons are governed by Hindu Law, 
by custom, the burden of proving the custom lies 
on him and the onus will be discharged by proof of 
actual instances in which the alleged custom has 
been followed. {Tyabji, A. J. C.). TULSIDAS 
Keshowdas V . Fakir Mahomed, os i. c. 321= 

19 a.L.R. 376= A.I.R. 1926 Sind 161 , 


— Ss. 101 to 103 — Presumption — Fraud. 

Conveyance by married woman^Hushand not 

jotne<^Witnesses, living not called— Writer and 
attesting witness said to dead—Preswnpiion of 
fraud arises. 


* lASjiix vuo UiUXlQ 

woman to another, husband is not joined ; the pe: 
sons who were said to be present when the considi 
ration was said to have been paid were not oalle 
though they were alive ; the attesting witness an 
the person who drew up the document were said t 
be dead and were not called, 

HM, that a presumption of fraud arose and tha 
oonmderatioD must be proved by the nlalntiff 

P.L,V.R. ramaswamt ohetty. 95 i.o aai: 

8 Bur. L.J. 49ral, 1. B.:1928 Rani. 133 
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EVIDENCE ACT (1872), Ss. 101 to 103 — Presump* 
tion— Joint basinees. 


— Ss. 101 to 103— Presumption— Joint business. 

— ; — Property acquired from profits^PTOof that it 

is joint — Onus. 

Property purchased with the profits derived from 
a joint business cannot be presumed to be joint and 
the Hindu Law of joint property is not applicable 
to such property. Burden of proving that such 
property is joint is on the party alleging it to be so. 
(Suhrawardy and Graham, JJ.). Gholam Sidhi* 
QUE Khan v. Jogendra Nath Mitra. 

96 I. C. 199=43 C. L. J.452= 
31 C.W N. 205=A.I.R. 1926 Cal. 916. 
— 8s. 101 to 103 — Presumption — Possession. 

Kabja receipt — Person named as purchaser — 

Presumption as to his having got possession. 

From the Kabja receipt, the Court is entitled to 
presume that the person named therein as pur- 
chaser had obtained possession through the Court, 
and although it is possible that when Kabja 
receipts are passed, physical possession of the land 
may not always be given to the purchaser, there is 
no reason why the Court should presume that no 
possession was given in a particular case. {Mac- 
lead, C.J. and Crump, J.). PANDURANG WASUDEO 
V. Basappa Bin Shiddappa. 77 I.c, 479= 

A.I.R. 1923 Bom 364. 
— Bs. 101 to 103— Presumption — Promissory note. 
Date and place of execution — Proof to the con- 
trary. 

If pro-note is proved to be genuine and it bears 
the date and place of execution, the presumption is 
that it was executed at the place and on the date 
it shows and the onus lies on the party pleading a 
diSerent place and date, to show it. iBamesam and 
Jieillv, JJ.). Kirmany & Sons v. aga ali akbar. 

109 I.c. 170= A.I.R 1928 Mad. 919. 
— Ss. 101 to 103— Presumption— Registered docu- 
ment. 

■ Bearing date — Presumption as to date of execu- 

tion — Lapse of time— -Effect of. 

In cases where a document has been executed 
and registered and the question arises as to the 
date it bears there can be little doubt that the pre- 
sumption is that the document was executed on 
the date it bears, and the onus is on the contesting 
party to show that it was not. In all such cases 
lapse of time does strengthen the onus cast. 
{Kumaraswavii Sastri and Venkatasuhba Bao, JJ.). 
Rukmani AMMAL V. Ankama Naidu. 

96 I. C. 26=23 M. L. W. 664= 
1926 M.W.N. 938=A.I.R. 1926 Mad. 744. 


— Sb. 101 to 103— Presumption- Relationahip. 

- ■ Presumption as to continuance — Burden of 
proving the coyitrary. 

When a particular relationship such as marriage 
has been shown to exist between two persons, there 
is a presumption in favour of its continuance, and 
the burden of proving that they do not stand to 
each other in that relationship lies on the person 
who affirms it. Lai, C.J. and Agha Baidar, 

J.). GULAM MOHY-UD-DIN KHAN v. KHIZAB 
HUS.SAIN. 114 I C. 74=10 Lab. 470- 

30 P. L. R. 7 = A.I.R. 1929 Lah. 6. 

— Sb. 101 to 103— Recitals. , . 

Execution admitUdr-Lack of understanding 


pleaded — Onus. , , a 

Where the execution of a document jb admitted, 

the onus is on the executant to prove that he did 
not understand its terms, even if he is an illitera^te 
perBOD. [Broadway and Addison, 

MAL V. MAHMUD HASAN. 97 I.C. 71^ 

27 P.L.R. 641=A.I.R. 1926 Lah. 692. 


EVIDENCE ACT (1872), Ss. 101 to 103— Record- 

of-Rights. 

Covenant to pay interest — Absence of consent — 

Onus. 

When a stipulation as to interest is found in a 
bond, the execution of which is either proved or 
admitted, the onus of proving that a covenant to 
pay interest has found its way into a bond without 
the consent of the debtor must ordinarily He upon 
the debtor. {Le Bossignol, J.). Kewal RAM v. 
Allah Diya. 79 I.C. 55= 

A I.R. 1925 Lah. 64. 

Promissory note — Consideration recited — 

Plaintiff undertaking to prove— Failed in part— 
Effect. 

In a suit on promis'ory note, which contained a 
recital that the consideration was paid in cash, the 
plaintifi abandoned the recital and undertook to- 
prove that the consideration consisted partly of 
cash and partly of reduction of defendant’s liability 
to a certain firm which was in turn indebted to the 
plaintiff. He failed to prove the latter part of the 
case, 

Held, that in respect of the latter part a decree 
could not be passed in plaintiff’s favour merely on^ 
the strength of the defendant's signature. 

Obiter ; He could have got a decree for the whole 
amount if he had offered no evidence at all but 
relied on the recital. [Mean, C. J. and Piggott, J.). 
Shambhu Dayal V. Lallu MaL. 80 I.C. 717= 

4 L R.A. Civ. 458=A 1 R. 1924 AH. 256. 

Possession stated to have been given — Proof to- 

the contrary. 

Where plaintiff signed a document saying that 
possession has been delivered under a gift-deed the 
onus of proof that she did not give possession is on 
the plaintiff. (Schwabe, C. J. and Wallace, J.). 
FATIMA BiBf V. KHAIROM BiBI. 

16 M.L W. 894 = A.I.R. 1923 Had. 52. 


“Ss. 101 to 103— Record of-Rights. 

Lessee's suit for possession — Land entered as 

efendant's ancestral holding — Onus on defendant to 
itablish. 

Where on the basis of a lease executed by the 
indlord in favour of the plaintiff, the plaintiff 
aes defendants for recovery of possession of that 
vnd, and that land is recorded in Record-of-Rights 
s defendants’ ancestral holding, having regard for- 
ae lease it is for the defendants to establish that 
tie plot was part of their ancestral holding. (Das, 
). CHAMAN MAHTO V. GANESH MAHTO. 

123 I. C. 410=A.I. R. 1930 Pat. 149. 
■Correctiiess presumed— Entries presumed to be 


levant. , . i a 

The ordinary rule with regard to official doou- 

snt like Record-of-Rights is that they must be' 

esumed to be correct until the contrary is shown, 

at is to say. it must be presumed that the entries- 

ado in the Record of Rights were those entries and 

ose entries only which are required to be made 

the order passed under S. 80, and if any party 

ishes to dispute the validity of the entry, then 

e onus would be on him to produce the order 

.ssed under S. 80 to show that these particulars 

>re notin fact required. {Dawson Miller, C.J. and 

vala Prasad, J ). KALYANDAS » Jyoti LAr. 

99 I. C. 492=1926 P. H C. C. 338- 
8 P. L T. 239= A. I. R- ^927 Pat. 97. 

Tenure-holders— Becorded as holding wtthm 

A a * A J - a m a 0 


nindari must prove nature of Mle—Ent^ed as 

n-resumable tenure-holders— Burden snt/^ea. 

Where the defendants, the 

5 orded in the Reooid-of Rights as l^olding land 
thin the amhit of the «amin .iari of the plaintiffi 
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EYIDENCE act (1872), Ss. 101 to 103— Record- 

of'Rljghts. 

and that he was paying revenue for the same, the 
onus of showing the nature of their title is upon 
the tenure-holders and upon a failure to show that 
they had had a tenancy therein the plaintifi is en- 
titled to resume. But if it is recorded that the 
defendants were owners of a non-resumable tenure 
the onus is shifted upon the plaintiff to rebut the 
presumption created by the Record*of Rights. 
(Daiciion- Miller, C. J. and Mullick, J.). Kamakhya 
Nabain Singh v. Jawahib Khan. 

94 I. C. 1007= A.I.R. 1926 Pat. 369. 

Entered as tenants — Proof to the contrary — 

Rent proved not in excess of revenue — Omis not 
discharged. 

If in the revenue records the defendants were 
shown as tenants paying rent, the onus is on them 
to show that they are not'tenants, and that onus 
is not discharged by the fact that the amount of 
the rent which they paid did not exceed the 
amount of Che revenue and cesses. [Martineau, J.). 
BAU DASv. Chandi. 69 I.C. 363= 

A. 1. R. 1923 L&h. 35. 

— 8s. lOf to 103 — Scope of. 

Conflicting evidence does not necessarily fail. 

Where the evidence is conflicting the party on 
whom onus lies does not necessarily fail as in 
the case where no evidence is led on either side. 

{Wort, J.). BADRINATH UPADHAY V. BAIJNATH 
Mandal. 123 I. C. 612=A.I.R. 1930 Pat. 134. 


— Not an invariable obligation — Changes 

according to pleadings and progress of evidence. 

Question as to the onus depends on the pleadings 
in a particular case. Onus is not an invariable 
obligation resting on a party to a suit by fixed and 
pte*determined rules of evidence. It not only 
changes according to the nature of the pleadings 
but it also frequently changes according to progress 
of evidence. (TTa^tr Hasan and Rasa, JJ.). 

SarjooPrashad V. Deo dat lal. io 5 I. c. 4io= 

4 O.W.N. 958=A.I.R 1927 Oudh 499. 


■ Applicability of general rule— Must also 

4/MI ir /In 


snot 


exceptions do not apply. 

Party on whom onus of showing that a tub 
applies to him lies, must not only establish thai 
general rnle applies to him, but also establisi 
facts showing that the exception of the genera! 
mes does not apply, (i)as ond FosUr, JJ.) 

Gopinath Saranji V. Ajharrul Haqub. 

101 I.C. 119*8P.L.T. 878= 

« ^ . A.I.R. 1927 Pat. 223 

Burden of proof — Benefit of doubt not given. 

* 1 , principle of givinj 

the benefit oi the doubt to a party on whom tht 

burden of proof lies. Burden of proving that a 

person 18 of an agriculturist tribe is on him 

esp^iaUy when entries in Settlement record ara 

THAKAR DAS V. 

Qhulam Md. 94 I.C 1S8=A.I.E. 1926 Lah. 484, 

■—^Burden of proof— No hard and fast rule- 
JJependa on circumstances of each case 

question oi burden of proof nc 

The deter- 

tounetionofiDitial onuBol proving a oertain iaol 
depends on tb. partioular oironmstan“rof eaoh 
oaso, and onus also shifts from time to tinlo dutint 
the pmg«BB of the trial as the evidenoe develop 

iiiiM P’iii Wit ••V* 880 11 219^ 


EYIDENCE ACT (1872), Sb. 101 to 103— Special, 
agreement. 

Weakness of defendant's title loill not avail. 

The plaintiff must succeed on the strength of his- 
own title and is not assisted by any weakness, real, 
or apparent in the case for the defendant. 
{Mukerjee and Suhrawardy, JJ.). LAKSHAN- 

Chandra :irANDAL v . takim Dealt. 

80 I.C. 357 = 39 C.L.J. 90=28 C. W. N. 1033 = 

A.I.R. 1924 Cal. 558. 

Onus — A question of law. 

The question upon which patty the onus of prov- 
ing any particular point lies, it undoubtedly a. 
question of law. {Scott- Smith, J.). MT. NiAMAT 
BlBI V. M.^HOMED FATZ. 86 I.C. 745 (Lah.). 

— Sb. 101 to 103 — Shifting of onus. 

In a mortgage suit for sale.theinitial presump- 
tion arising, under S. 118, Negotiable Instruments- 
Act and from the acknowledgment admitting the 
receipt of the entire consideration, can be rebutted, 
even by circumstantial evidence. And when it is- 
thus rebutted the burden of evidence shifts outo- 
the mortgagee to show that full consideration did 
actually pass. 

In a mortgage suit for sale the execution of the 
mortgage document was established and further- 
the mortgagor had made an acknowledgment 
admitting the receipt of the entire oonsideration 
as well as the fact that there were hundis and 
promissory notes executed by him which had been, 
set off or for the payment of which money had 
been left in the hands of mortgagee. But the mort- 
gagor was a very young man of profligate habits 
and the mortgagee was in a positiou to dominate 
his will and to exercise undue influence over him. 
Further the mortgagee w-as not in a position to - 
lend big sum of money. 

Held, that the initial presumption of the passing, 
of full consideration was sufficiently rebutted. 
29M. L. J. 286and .81 I. C. 789, Foil. {Sulahnan. 
and Kendall, JJ.). Singab Kunwab v. BasdEO 
PRASAD. 124 I.C. 717=A.I.R. 1930 All. 568. 
Where plaintiff has given prima facie evi- 
denoe of loss of profits caused by defendant, the 
defendant must prove that the loss was less than' 
that proved by plaintiff. A.I.R. 1924 Nag. 117, Foil. 
(Hallifax, A.J.C.). RAMCHARAN v. SARWARKHAN. 

94 I.C. 999= A.I.R. 1927 Nag. 75. 

Onus is liable to shift on proof of partioular ^ 

circumstances. (Daniels, J.). B. BhAGWAN DAS v.. 

Allan Khan. 78 I.C. 649= A.I.R. 192S All. 28. 

Burden shifts accordiyig to facts proved. 

Burden of proof Is often of a shifting character’ 
and may change from one party to the other as- 
facts are proved which render the case of one party 
more probable than that of the other. (Krishnan, 
and Odgers, JJ.). PONNALAGU KONAN v. SlN- 
NIAH OdAYAN. 70 I.C. 27=1921 M.W.N. 719=- 

A.I.R. 1921 Had. 462. 
— Sb. 101 to 103 — Special agreement. 

— Redemption suit— Mortgagee setting up special ■ 

covenant — Ojitrs on him. 

Where in a redemption suit the mortgagees set- 
up an alleged deed of further charge which con- 
tained a covenant : “ There are two bonds by whioh:i 
the plots are mortgaged. So long aa 1 do not 
redeem these two bonds then first, I will pay thfe 
money duo on this bond and then I shall he allow- 
ed to redeem the fields,” and there waa nothing 
show what were the mortgage-bonds to which it; 
referred or that it referred to the mortgages in suit 
H^d, that the mortgagees were aettlng nn^ 
special covenant entitiing them to ’ an additional 
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evidence act (1872), Ss. 101 to 103— Special 
plea- 

amount and the burden of proof clearly lay on 
them. {Daniels, J.C,). Bhup SiNGH v. LAZIM 
Singh. 65 I.C. 121 = 24 O.C. 319 = 

A. I. R. 1921 Oadh 257. 
— Ss. 101 to 103— Special plea. 

■ '-Trustees — Misfeasance — Onus. 

It is for those who attack the administration of 
^he trustees to show that there was misfeasance. 

{CwUts-Trotter.C.J. and Walsh, J.). R. RatHNA* 

SABAPATHY CHETTIAB V. AMMAKANNUMMAL. 

123 I. C. 15=30 M Ii W. 914= 
A.I.R. 1930 Mad. 78=57 M.L.J. 609. 
— PI — A ward attacked — Multifariousness — Applica- 
bility to arbitration proceedings — Onus to prove. 

It is incumbent on the person opposing an award 
to establish first that the provisions of the Civil 
Procedure Code as to multifariousness apply to 
proceedings before arbitrators and secondly if they 
■do apply that in view of those provisions the award 
could not be upheld. (Rupchand and BarleCt 
A./.Cs.). DATTABAM MUNSHILAL V. HABJIilAL 

<S2 Sons. 121 I.C. 161=24 S.L.R. 145= 

A.I.R. 1930 Sind 170. 

Breach of trust — Action by co-owner — Proof 

■of unlawful advantage taken. 

Where a co-owner of property wants to take ac- 
tion against other co-owner for breach of trust 
under S. 90, Trusts Act, it is incumbent on him to 
allege and prove as a fact that the other co-owner 
by availing himself of the position of a co-owner 
■had gained an advantage in derogation of his 
rights : A.I.R. 1916 P.C. 227, Ref. {Rupchand and 
Barlee, AJ.Cs.). ABDUL RAHMAN v. HAJI MD. 
Jdbis. 118 I. c. 207 = 23 S. L R. 461 = 

A.I.R. 1929 Sind 212. 

Bar of suit. 

The burden of proving that a suit is barred under 
O. 2, R. 2, Civil P. C., is upon the defendant: 
20 Cal. 716, Foil. {Addison, J.). ABDUL Qadib v. 
Imam Din. 102 I.C. 31= A I.R. 1927 Lah. 843. 

Landlord purchasing tenant’s interest — No 

merger — Proof that the interests continued to be kept 
■ apart — Onus. 

When a landlord purchases a tenant’s interest 
but there is no merger of the two interests, the onus 
of proving that the distinction between the interests 
•continued to be kept alive subsequently also is not 
on the party alleging that the distinction was so 
kept alive. {Dawson- Miller, C. J. and Macpherson, 
■J.). Pabmeshwae Singh V. Mt. Subeba Kueb. 
88 1.0.495=1925 P.H.C.C. 185 = 6 P.L.T. 805= 

A I.R. 1925 Pat. 530. 

Objectors to award must prove the grounds of 

objection. 

Any party wishing to set aside an award on the 
.ground that the arbitrators in arriving at an unfair 
award either refused to bear somebody or heard the 
matter without giving notice of the hearing, under- 
takes the burden of satisfying the Court that this is 
what really happened. {Walsh, A.C.J . and Ryves, J.). 
Gobind Singh v. Bhibqunadh. 82 I.C. 16= 
46 All. 686=22 A.L.J. 676=5 L.R.A. CIy. 465= 

A.I.R. 1924 All. 788. 

Proof that the apparent is not the real. 

Burden of proof lies upon the person who asserts 
that the apparent is not the real state of things. 

{Mookerjee and ChoUner, JJ.). 

DA8I V. KUMUD BALA DASI. ?’ 

28 G.W.N. 131=39 C.Ii.J. 140= 
A.I.R. 1924 Cal. 467. 

Pnma iAo\o case of damage proved—Not bound 

4>o prove how damaged. 


EVIDENCE ACT (1872), Ss. 101 to 103— Salt fop 

profits. 

Where plaint'fi’s case was that the article given 
by him to the defendant for cleaning was damaged 
by chemicals in the process of cleaning and where 
he made 9,prima facie case that the article was in 
good condition at the time it was given to the 
defendant but was torn at the time it was got back 
from the defendant. 

Held, that he was not bound to prove that the 
article had been damaged by chemicals in the pro- 
cess of cleaning. {Lentaigne, J.). HOLLANDIA 
PINMEN V. HOPPENHEIMEB. 84 I. C. 274= 

3 Bur. L.J. 203 = A.I.R. 1924 Rang. 356. 
-“Mortgage by executor — Ohms of proving autho- 
rity — Not on the mortgagee. 

Where an executor mortgaged the properties of 
the testator under authority given by the will, 

Held, that the onus of proving that the executor 
was acting within his powers is not on t'he mort- 
gagee. {Schwabe, C.J. and Wallace, J ). ParthA- 
SABATHT NAIDU V. MUKUNDAMMAL. 

68 I. C. 856=45 Had. 867=16 H.L.W. 670= 
1922 M.W.N. 729=1923 M. W. N. 14= 
A.I.R. 1923 Had. 84 = 43 U.L.J. 551. 

Immoral debt by Hindu father — 0»ius on the 

sons. 

The onus of proving illegality or immorality as 
afiecting the debt incurred by the father is upon 
the sons, for after the death of their father their 
liability to pay the father's debt arises under the 
express text of the Mitakshara. {Jwala Prasad and 
Adami,JJ.).' SHEIK Karoo v. Ramesw.\r Sao. 

62 I.C. 905=3 P L.T 43=6 P. L.J. 451 = 

A I R. 1923 Pat. 143. 

Trustee — Assertion of private ownerships— Onus 

on the trustee. 

The view, that, where the discoverable origins 
of property show it to be trust property, the onus 
of establishing that it must have illegitimately 
come into the trustee’s own right rests upon the 

beneficiaries, must be entirely dissented from. On 

the contrary the onus is, and is heavily, upon the 
trustee to show by the clearest and most un- 
impeachable evidence the legitimacy of his personal 
acouisition. {Lord Shaw.) SBINIVAS ChabIAB t>. 
EVALLAPPA MUDALIAE. 68 I C. 1=45 Mad. 565= 
16 M.L W. 247 = 31 U L. T. 1=49 I. A. 237 = 
24 Bom. L. R. 1214 = 21 A. L. J. 250= 
27 C. ff. N. 317 = 36 C. L. J. 524= 
A. I. R. 1922 P. C. 325 = 43 M. L.J. 536 (P.C.). 
Knowledge of transferee— Onus of proving. 

Burden of proving knowledge of the transferee 
lies on the person who asserts that a transaction 
was something diflereut from what, on the face of it 
purports to be. {Daniels and Lyle, J . Cs.). BlJAI 
Pabtab SINGH V. RAGUBAJ SINGH. 67 I.C. 572= 

9 0. L.J. 173 = 25 0. C. 115 = A.I.R. 1922 Oadh 7. 

Muhammadan Law— Mother’s unfitness for 

custody of son urstil 7 years— Burden of proof . 

In ilahomedan Law thecustody of a boy until, 
at any rate, the age of seven belongs to the mother. 
The burden, therefore, of proving that the mother 
in a particular case is not entitled to be the guar- 
dian of her infant son lies heavily on any one who 
would assert it. {Kiyicaid, J.C.). M9T. BIBI PAT- 
MA V. BAKABSHAH. 66 I.C. 888=15 S.L.R. 173=^ 

A.I.R. 1921 Sind 45. 

— Ss. 101 to 103— Sait for profits. , , , . 

In a suit by oo-sharers against laynbardar for 

profits, the burden of proving the amount of 
arrears lies on the lambardar. {PmdeaiM, .4./.O.). 
SAE,E BAO HABAKOHAHP.^^^^^^ 
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evidence act (1872). Ss. 101 to 103— Title. 

— Sa. 101 to 103— Title. 

- ' N egative necessary for proving title-^Claimant 
must prove. 

The geoeral rule of evidence is that if ia 
order to make out a title, it is necessary to prove a 
negative, the party who avers a title cannot be 
absolved from proving it ; 9 W.R. 190 (P.B.), Foil. 
{Misra and Srivastava. JJ.). MOSRUQ ALI v. 
HURUNISSA. 114 I.C, 113= A. I. R. 1929 Oudh 204. 

Property of deceased person. 

Where the title of a deceased person to cer- 
tain properties is disputed and it is shown that 
those properties belonged to the partnership hrm, 
the onus lies on persons claiming through the de 
ceased person to prove that those properties be- 
longed to him at the time of his death- {Percival, 
J.C.andBupehand, /4./.C.).l3MAIL v. Tayaballi. 

A.l R. 1923 Sind 182. 

Ejectment suif — Plaintiff's title must be 

proved. 

In a suit for ejectmeut even though the defend- 
ant has no title, he can still put the plaintiff to 
the proof of his title and the plaintiff has still to 
show that the title-deed on which he relies as 
having given him a title superior to that of the 
defendant is a valid one. {Kumaraswami Sastri 
and Reilly, JJ.). VGNK.ATASUBFJA v. VIGNES- 
WARADU. 110 I.C. 354=1928 M.W.N. 336= 

28 M. L. W. 82= A. I. R. 1928 Mad. 840= 

58 M L.J. 52. 

Suit for declaration — Defendant's want of title 

—Not sufficient. 

' In a suit for a declaration of title and for posses- 
sion the plaintiff mu«t prove his title. It is not 
sufficient for him to say that the defendant has no 
title, {effing, J.). Karcna Charan v. Krishna 
SUNDAR. 90 I. C. 480=A.1.R. 1926 Cal. 179. 

-Shamil at land — Sale of proprietary land— 
Onus lies on purchaser to show that shamilat was 
included. 

Therigh'tsof proprietors in the shamilat of the 
village ate not a mere accessory to the land sepa- 
rately held by them and the onus lies on the pur* 
ohaser of the proprietary laud to show that the sale 
to hihn included also a shato of the shamilat. 

{Scott-'Smith and Fforde, JJ.). GOBIHD Ram v. 
Ali Muhammad. 79 i c ras 

... . A. I. R. 192S 'Uh. 99. 

of possession — Must prove subsisting 

1 of proving a subsisting title to a 

land lies on the party out of possession and the 
faot that the party in possession forced to institute 
a suit under &. 2l, R. 103. C. P. Code does not shift 
the burden of proof on to him. (Kincaid, J. C. and 

Ramzan V. Fakir 
Mahomed. 82 I. c. 861= A.I.R. 1925 Sind 201. 

8s. .101 to 103— Undue infiuenoe. 

Inequahty in partition between adult and 
iMrwrco oumer~pnas %s on adult co-owner to show 
th^transaction is not unconscionable. 

. Where a partition between a minor and an adult 
w-ownerisattockedby theminor as not binding 

" fi? “ time of 

the partition the minor’s mother was a young 

widow, with no near male relations who could give 

independen advice to her. and when thH^fid- 

antkuows all about the property from the very 

disparity in extent of tS 

® ifl no ostensible 

partition except the wish of the 
^«dant, the onns shifts and it is for the delend- 

•nttto make.out that the transaction was a SSr 


EVIDENCE ACT (1872), Ss. 101 to 103— Will. 

one. (Spencer and Devadoss, JJ.). 8. PARAMA-; 

SIVAM V. Meenakshisdndaeam. 73 I. 0. 868— 

1922 M. W. N. 732=16 M. L. W. 721= 

A.I.R. 1923 Mad. 96. 

— Ss. 101 to 103— Vendor and pnrehaser. 

-Veyidor should disprove shortage— Buyer^ 

accepting subject to proper quality — Burden as U>- 
shortage not on the vendor. 

Where there is no conduct on the part of tha 
buyer amounting to accepting the goods without’ 
any question as to the measurement, the burden, 
is on the seller to show that he sent the gooda- 
of the proper measurement and there was no.- 
shortage. 

But where the buyer said “we shall check tho- 
invoice and intimate to you ; we shall also send) 
money” and never afterwards even suggested that 
there was shortage in the goods sent and on the. 
other hand accepted the goods subject to the 
only condition that they should be of the proper: 
quality, ^ 

Held, to throw the burden on the seller, of' 
showing that there was not shortage at the time- 
of despatch, would he improper. (Ramesam, J.). 
DOBAISWAMI MUDALI.AR V. SURBANNA CheT- 

TIAR. 105 I. G. 613=1927 M. W. N. 549= 

^ A. I. R. 1927 Mad. 880. 

^ The burden lies heavily on the person alleg- 
ing it to prove that the vendee of immovable pro- • 
party agreed to take the property with a defective 
title. (Raymond, A. J. C,). ABDULALI Moosa- 
BHOY V. GOKULDAS LALJI. 97 1.0.289 = 

19 S L.R. 41=A I.R: 1927 Sind 49. 

r^Where a person enters into an agrwment to 

sell his . property to one person but sybsequently- 
sellsitto another person, it is for the vendee to^, 
prove that he is a transferee iy good faith and 
without notice of the original contract. (Shad* 
Lal,C. J. and Coldstream, J.), JiwAN Dass v. 
LpRlNDCHAND. ' 96 1 C 175= 

w , A.I.R. 1926 Lah. 580. 

Sale on credit — Plea of purchase for cash- 

Onus on defendant. 

Plaintiff pleaded that he had sold certain oattla 
on credit. The defendant replied thai he had;' 
bought them for cash, 

Held, that S. 103 is the more specific section 
more particularly applicable and that tbe onus waa 
on defendant to prove payment. (Young, J.). Rasu- 
v. Kattara. 82 I.C. 658=2 Ran^. 202= 

A.I.R. 1924 Rang. 349.. 

— Ss. 101 to 103— Will. 

Onus on those who attack the will 

The onus of proving that the will is invalid. aa 
the testator was of unsound mind lies upon tha 
^rsons attacking that document. (Fforde and 
Agha Haidar, JJ.). Hira «. SHAH DiN. 

^ 109 I.C. 640=29 P L R oil 

— P^/ 0 } on tho pr^oundor' ho» 

hes in every case upon the party pxopouuding tha 

Oeurt ooLcienoe of 

last WUl o?!ff'“ T®""* Pwpouaded is the. 
last Will of a free and capable testator. But the. 

onus 18 in general discharged by the proof of oana- 

exeoutioi from which 
^owledge of and assent to its contents bv 
testetor will be assumed. (i>a3 ZdFo!ier 
Mt. raj Dulabi B3i t). Mt. Krishna bS/*^* ' 

06 I.C. 1086=7 203=^ 

A. I, R, 1026 Rat, 889^ 
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EVIDENCE ACT (1872), Ss. 101 to 103— Will. 


Qualified admission as to signature — Burden 

not shifted. 

The qualified admission of a party regarding the 
signature of a testator docs net shift the burden of 
proving the non-execution of the will to him ; 
A.T.R. 1924 Nag. 103 and A..T.R. 1922 P. C. 366. 
Appl. [Fmdlay. 0. J. C.). Kesheo v. VlTH.iL. 

89 I 0.468 = 8 N.L.J. 123=A.I.R. 1925 Nag 427. 
Soundness of mind and majority — Propound- 
er to prove. 

The onus of proving not only the soundness of 
the testator’s mind but also the fact that the 
testator was not a minor at the time of the execu- 
tion of the will rests upon the person who pro- 
pounds the will. {Broadway and Campbell, JJ.). 
R.\jindab Singh v. Mt. Ramjowai. 

83 I.C. 1017 = 5 Lah. 263= 
A.I.R. 1924 Lah. 541. 

— S. 104 — Adoption. 

A very grave and serious onus rests upon any 

person who seeks to displace the natural succession 
of property by the act of an adoption, fn such 
case, the proof requires strict and almost severe 
scrutiny t A. I. R. 1930 P. C. 79. Bel. on. {Addison 
ayid Bhide, JJ.). BALAK Ram High SCHOOL, 
IPANIP.\T y. NANU MAL. 31 P. L. R. 509 = 

A.I.R. 1930 Lah. 579. 

— B. 104— Dispute about land. 

. — — Suit for establishing title and ejectment — 
PlaintiS claiming land in dispute under sale-deed 
— Defendants contesting the claim as holders of 
^afch«rai property— Plaintifi has to prove that the 
land is within the geographical limits of the patni 
village — Burden of proving that the land is dedi- 
cated to a foundation as Niskar Pirattar then 
shifts on the defendants : A. I. R. 1922 P.C. 272, 
■Foil. {B. B. Ohose and Bose, JJ.). ABDUL B-ARI 

V. Hbishikesh Mittra. 49 C. L. J. 546= 

A. I. R- 1929 Oal. 459. 


— B. 104— Receipt of letter. 

..The presumption is that if a letter^ properly 
directed U proved to have been posted, it reached 
its destination and was received by the person to 
whom it was addressed. {Boss and Kulwanl Sahay, 
JJ.). Kam.akhaya NArain Singh v. khalik 
Ahmad. 1021. C. 821=8 P. L. T. 633— 

A. I. R. 1927 Pat. 305. 


S. 105— Defamation. = v j f 

•Where the statements made by the defen- 


■ — YV ilOtO UilC O ^ - 

lants are per se defamatory, the burden ia on the 
iefends^&t to ptove th^t tho allegations on which 
iis comment was based are substantially true. The 
)laintiff should not be called upon to prove the 
iuantum of damages : A. I. F. 1929 Sind 90 and 
Otvis V. ShepstOM^ (1888) 65 L. J. P. C. 51, Ref* 
Bupchand, A. J. C.). MURLIDHAb y. NabaiN- 
)AS^ 117 I- C. 155=A. I. R. 1929 Sind 172. 

•Prosecution must make out a case for convio- 


Viu IIAIAOW W — --- -- 

on but the accused must prove that his case comes 

ithin exceptions : A.I.R. 1924 All. 299, Diet. from. 

Zinkhede, A. J. C.). SUB.UMAL 

105 I. C. 820=28 Or. L. J. 996= 

9 A. I. Cp. R. 204=A. I. R. 1928 Nag. 58. 

-S. 105— Discharge of burden. 

Where prosecution itself has proved the 


ceptlon. accused need not prove it. Section lOo 
,ys nothing about pleas but merely places burden 
nroof on the accused. {Halifax andEotval, 
.J.Cs.). MANUAL GAUDA V. EMPBBOB. 

’ 81 I C. 901=25 Or. L. J. 1077- 

A. I. R. 1925 Nag. 37. 

AUh.uih under the Indian Evidence Act the 

irden of proving an exception under the Penal 


I 


I 

t 
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EVIDENCE ACT (1872), S. 105— Insanity. 

Code is on the accused person, it does not follow 
that the circumstances together with the accused 
person's statement cannot be sufficient evidence to 
establish the exception in his favour. {!Juherji and 
King, JJ.). Mangalia v. Emperor. 

98 I.C. 707 = 7 L.R.A. Cr. 187= 
27 Cr. L. J. 1395=A.I.R. 1927 All. 119. 

— S. 105— Exceptions. 

Tn order to bring a case within the excep- 
tion. strict compliance with its terms is necessary. 
It is one of the established canons of interpreta- 
tion that exceptions areto be t-iken most strongly 
against the party for whose benefit they are intro- 
duced. {Tek Chand, J.). E. I. RY.. CALCUTTA v. 
GOT Ram Chandra bhan. 108 I.C. 189= 

10 L. L. J. 202=29 P.L.R. 371 = 
A I R. 1928 Lah. 162. 

Omes of proving circumstances is on accused 

unless they are apparent from evidence before the 
Court. 

The law requires as laid down in S. 105 that the 
onus of proving circumstances which give the bene- 
fit of the general exception to an accused person 
lies on him, and in the absence of evidence the 
presumption is against the accused. But this does 
not mean that the accused must lead evidence. If 
it is apparent from the evidence on the record, 
whether produced by the prosecution or by the 
defence, that the general exception would apply, 
then the presumption is removed and it is open to 
the Court to consider whether the evidence proves 
to the satisfaction of the Court that the accused 
comes within the exception. {Walsh and Byves, JJ.)t 
Mt. ANAW5IV. Emperor. 71 I.C. 689= 

24 Cp. L.J. 225=45 All. 329 = 
A.I.R. 1923 All. 327. 

- The burden of proving the existence of cir- 
cumstances bringing the case within any of the 
general exceptions in the Penal Code rests upon the 
accused, and S. 105 says the Court shall presume 
the absence of suoh circumstances. {Scott-Smith 

and Broadway, JJ.). Mahant Narain Das v. 
Emperor. 68 1.6. 113=3 Lah. 144— 

4 L. L. J. 91=9 P.W.R. 1922 Cp.= 
23 Cr. L.J. 513=A.I.R. 1922 Lah. 1. 


B. 105— Infancy. 

No proof as to infancy and immaturity of 


inderstanding — Defence is not barred. 

There is this difference between a child and a 
unatio that the latter is not able to be tried unless 
le has regained sanity whereas the child may be 
.ried while he is still a child. If a child commits 
kn offence when he is unable to understand the 
lature of the offence, it can hardly be supposed 
ffiat he will be able to understand that he must 
jlead his own lack of understanding when placed 
ipon his trial. He cannot be debarred from the 
iefence allowed to him by S. 83 of the I. P. 0., 
uerely because of his ignorance of the Court pro- 
ledure. Therefore, the question cannot be excluded 
:rom consideration by the jury notwithstanding 
;hat no proof may have been adduced on the pome. 
Pullan, A. J. C.). EMPEROR v. ALI RAZA. 

84 I.C. 454=26 Cp. L.J- 310= 

28 a C. 69 = A.I.R. 1925 Oudh 311. 


— S. 105— Insanity. 

• Penal Code, S. 84. . . , 

Where the evidence as to the insanity of acousea 
is conflicting, the accused should be convict^ as on 
him lies the burden of proving insanity which in 
the case of conflicting evidence cannot be said t® 
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EVIDENCE &OT (1872), S. lOS— Flea of jnstifl* 
able homicide. 

be Bu6&oiently discharged. {Daniels, J.). CHANDU 
LAL V. The crown. 77 I.C. 236 = 

21 AX.J. 776=4 L.R.A. Cr. 234= 
25 C7. L.J. 34S = A.I.R. 1924 All. 186. 

— B. 109— Plea of justifiable homicide. 

Causing death to burglar — Onus. 

Where it appeared that a thief was killed with 
lathi blows by the inmates of the house when the 
thief was trying to escape through a hole, 

Held, that the burden of proving that the death 
was justifiable homicide lay upon the persons who 
were proved to have dealt the blows. [Raza and 
Nanaouliy, JJ.). Mahabir v . EitPEROR. 

7 O.W.N. 797 = 1930 Gp. C. 948= 
A.I.R. 1930 Oudh 408. 

— S. 105 — FpoTOcatioQ. 

Accused must prove that his case came with- 
in the Exception 1 to S. 300 of the Penal Code and 
the Court is bound to presume the absence of any 
such case. {Broadway and Campbell, JJ.). KAKar 
Singh v. The Cbown. 81 I.C. 717= 

25 Cp. L.J. 1006 = 6 L.L.J. 375= 
A.I.R. 1924 Lah. 733. 

— S. 108 — Self-defence. 


^It lies upon the person bringing the plea of 

self-defence to establish the circumstances under 
which each blow that causes an injury to a mem- 
ber of the opposite party is inflicted. {Tek Chand, 

/.). hazcba Sang v. Emperor. io4 l.c. 494= 
28 Cr. L.J. 838= A.I.R. 1927 Lah. 786. 
— 8. 106— Date of tpanaaction. 

The burden of proving the exact date of a 

mortgage transaction entered into orally being not 

peculiarly within his knowledge, does not lie on 

the mortgagee. 17 A. L.J. 880, Dist. {Niamatullah, 

V.), MIHI LAL w. SONI Bam. 1151.0 451= 

- , A.I.R. 1929 All. 209. 

—8. 106— Fraud. 

— — Question whether or not transfer is fraudulent 
’^Vendee should personally be examined. 

^ The true object to be achieved by a Court of 
justice in finding out whether or not a transfer is 
fraudulent can only be furthered with propriety 
^y the testimony of the vendee who personally 
knowing the whole oipoumstoncas of the case can 
-dispelthe suspicions attaching to it. The story 

Bubjeoted in all its particulars to oross^ 

•aootrineof burden of proof. A.I.R 1917 pn a 

Unanthakrishna 
THARAGAN V. Md. Mus- 
TAPPAH Rowthbr. A.I.R. 1930 Mad. 665. 

—8. lO^bovledge of facts. 

“■—Assistant Manager of a Press cannot be pre- 
j^ed to have knowledge of every job ptinW 

•of the ^owledge are grave, stricter proof than 
wsumptionis necessary. {Darwood, /.). Ohellam 
PILLAI V. BmPBBOB. 117 I fl 

-8 lOfi Ml ' 

8. 1 06— Misappropriation by servant. 

, j V® settled law that where property is en- 

to it iB th. duty o£ tCLtvaSt 

to glye u true aooount of what he does with the 

wJA to retum the property otto account ornivaH 
^W^hi^ is shown to be false and inotadir 

a,, reasonable inference that he 
misarotopeiated the property , so m- 
^MtoA.^li^^an^.^shonestly converted it to his 


evidence act (1872). 8. 106-Shlftiog of har- 
den. 

own use. (Lentaig-ne, J.). SONA MEAH v. Em- 
peror. 84 I.C. 331=2 Rang. 476= 

26CP.L.J. 267=A.I.R. 1925 Rang. 47. 
— S. 106— Pedigree. 

^ Plaintiff relying on pedigree — Pedigree show* 

ing number of persons higher than plaintiff — Plain- 
tiff must prove death of all these persons. {Wazir 
Hasan, A.J.C.). JASODHA c. Murlidhar. 

61 I.C. 144=24 0. C. 1=A.I.R. 1921 Oudh 104. 
— S. 106— Plea of jus tertii. 

Where a defence of jus tertii is set up, it is 

for the defendants to establish that the persous, in 
whom they allege the right to the plots to exist, 
have a title superior to that of the plaintiff, {Lind' 
say.J.C. and Wazir Hasan. A.J.G.). SECY. OP STATE 
ti. Md. Qasim. 61 I.C. 871 = 24 O.C. 77= 

8 O.L.J. 160=A.I.R. 1921 Oudh 88. 

—3. 106— Presumption. 

Presumption applies only in absence of clear or 

sufficient evidence. 

In a case where all the facts are proved by ample 
evidence and the Court is in a position exactly to 
eay what happened, no importance need be attach- 
ed to the rule as regards burden of proof. It is 
only in cases where evidence is meagre and the 

Court is not in a position definitely to know what 

happened that the technical rule as to burden of 
proof IB to be observed. {Ramesam and Jackson. 

JJ.). Baghavendra Rao V. Venkataswamy 

30 M.L.W 966=1929 M.W.N. 752= 

A.I.R. 1930 Mad. 251. 

— 8. 106— Rent suit. 

rent based on produce— Tenant 

preventing landlord from estimating crops Onus 

18 on tenant to prove actual produce. {Jwala Prasad 
a^ Euldoant Sahay, JJ,). Rani Bhuneshwari 
KDEB V. SUKHDEO SINGH. 85 T C SRfi- 

6 P. L. T. 419 = A.:I. R. 1925 Pat. sw. 

— 8. 106— Scope. 

——Representatives of parties to transaotiou can- 
not take advantage of the section. 851.0. 455 Diss 
from. {Ramesam and Jackson, JJ.). Raghavbndba 
Rao V. Venkataswamy. 30 H.L.W 966- 
1929 M.W.N. 752=A.I.R. 1930 Mad 2SL 
— S. 106— Setting aside sale. 

-Suit to set aside sale by Golleobor on the 
ground of absence of arrears— Plaintiff must prove 
absence of arrears. {Walmsley and Suhratoardu JJ \ 

0. S. Meah V. Dubga Churn dctta. 

90 I.C. 456=29 C.W.M. 1027= 

-S. 106-ahiftIng of burden. 

-—Where it is proved that thefts ooourred at 
quite different dates the presumption is that tha 
stolen property passed from the hands of the thief 
to the reMivet at different dates also. The burden 
IB then shifted from the Crown to the accused to 
prove that that be received it at one time only in a 
case where the accused is charged separately of 
offences of receiving stolen property. 

C. and Kennedy, Ag. J. G.y GHULAMO « 

Bmpbrob. 96 I C. 120=27 Cr. L.J. 872 (Sind)* 

—-Whew m a charge under S. 378, I. p. c “he 
intention to supply as prostitute a girl when 
physically ready is proved, burden lies uMn 
accused to prove intention to wait until ai)? of 
^jority. {WalmsUy and Suhrawe^dv 
Khbteamani DAsr 0 . Emperor. 71 Ya //J' 

3BO.L.J.451=24 c/ilJ?|^ 

A.I.R. 1922 £&3{L 
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EVIDENCE ACT (1872), S. 106— Sait against 
Railways. 


— S. 106— Suit against Railways. 

Damages. 

In a suit against railway for damages caused by 
sparks coming out of engine, the onus is initially 
on railway to prove that precaution had been taken 
by them to protect adjoining proptrty from fire. 
{Mukerji, J.). SECY. OP STATE v. DWARKA 
PeASAD. 100 I.G. 647 = 49 All. 557 = 

25 A L.J. 376=A.I.R. 1927 All. 349. 

Raihcayi Act, S 76 — Anitles specified in 

Sch. 2 included in consignment — Loss — Onus. 

Where articles specified in Sch. 2, Railways Act 
and requiring a special declaration under S. 75 are 
included in a consignment, the burden of proof as 
to what articles are contained in each specific 
parcel and that the value of such special articles in 
each package was less than Rs. 100, rests on the 
consignee as the contents of each parcel is a special 
matter of knowledge to the consignee. But onus to 
prove the loss of packages re^ts on the railway 
companv. {Findlay, J.C.). GULAM ABBAS i>. 

Beoy. of State. 103 l.c. 756= 

A.I.R. 1927 Nag. 328. 
Risk note B — Liahiliiy—Onus is on consignor. 

Where goods are couRigned under Risk note H, 
the onus of proving the facts necessary to bring the 
company within the terms of the contract will be 
on the consignor. Section 106 of the Evidence Act 
does not apply and if in all cases of loss, of destruc- 
tion or deterioration of goods consigned the onus 
will be on the company to prove how it came about, 
the special contract will be useless. {Eumaraswami 
Sastri. J.). P. Ar.BUQUEBSQUB AND SONS «. THE 
B. I. Ry. COMPANY. LIMITED. 68 I C. 269 = 

192 7.M W N. 328=16 M.L W. 667 = 
31 M L.T. 470= A.I.R. 1922 Mad. 231 = 

43 M L.J. 90. 


—8. 106— Suit for mesne profits. 

Although in a suit for mesne profits the per- 
son out of po.ssPRsion has to prove what profits the 
man in possession made out of the property, yet as 
soon as the plaintiff gives some evidence proving 
prima facie that the profits were somewhere about 
the sum alleged, the burdi^n of proving that they 
were less shifts to the shoulders of the defendant. 
15 N.L.R. 85. Foil {Ballifax, A.J.C.). .lAI Lal 
Bao V. Lal Fateh Singh. 75 LC. 826- 

20 N.L.R. 52=A.I.R. 1924 Nag. 117. 

—8. 106 — Tenancy. 

Onus of proving that a certain person is a cer- 
tain other person’s tenant lies on the person set- 
ting np the plea. BUirTc v. Christ Church Finance 
Company. Limited, (1894) A.C. 48 and Bughes v 
Percival,{lsm)Q\.C. 448, Foil {Lentaigne, J.). 
MAUNO PBIN «. MA THE NGIVB, 84 I-C.-1009= 

2 Rang. 541 = A I R. 1925 Rang. 143. 

—8. 106 — Validity of decree. 

Decree against executor impeached on tne 

CTO und that he had ceased to represent estate be- 
fore suit— party impeaching decree must prove his 
allegations. {Cuming and Chakravarty, JJ.). 
BIBENDEA Nath Eov v . anadi 
DUTTA* l•v. 416 

g 107 — Converse of presumption. 

'^A\person not heard of for seven years— True 

is constantly assumed that, where period 

of disappearance exceeds seven years.^ death, which 
may not be presumed at any time during the period 
of seven years may be presumed to have taken place 
at its close. This is not correct. The presumption 
is the same If the poilod exceeds seven years. Ine 


EVIDENCE ACT (1872). 8. 108— Presumption of 
death. 

period is one and continuous, though it may bo 
divisible into three or even four periods of seven 
years. Probably the true rule would be less liable to- 
be missed, and would itself be stated more accura- 
tely, if instead of speaking of aperson who had not 
been heard of for seven years, it described the 
period of disappearance as one “of not less than 
seven years.” {Lord Blanhesburgh.) LALCHAND- 
I Marwari V. Mahant Ramrdpgir. 93 I c. 289= 

I 5 Pat. 312=53 I A. 24 = 24 A L.J. 105 = 

' 1926 M W. N. 203 = 7 P.L.T. 161=3 O.W.N. 333 = 
43 C.L.J. 24 =28 Bom L R. 855=30 C.W N. 721 = 
A.I.R 1926 P C. 9=50 M.L.J. 289 (P.C.). 

I — S. 107 — Muhammadan law. 

' The rule of Muhammadan Law about missing 

persons is purely one of evidentiary presumption 
and is not applicable in the face of Evidence Act : 

7 All. 297 fP B.), Foil. {Lindsay and Eanhaiya Lal^ 
JJ.). Mairaj Fatima v . Abdul Wahed. 

63 I.G. 286=43 All. 673= 
19 A. L. J. 713 = A I.R. 1921 All. 175^ 

— S. 107— Scope of presumption. 

Sections 107 and 108 only relate to the date 

when the suit was brought, that is to say, as to 
whether a m.an is alive or dead as the case may be at 
the date of the suit, and not at some particular peri- 
od anterior to the suit. The deoiRionstalso establish 
that there is no presumption as to whether a parti- 
cular person was dead at any time within the period 
in question. (Marten and Faiocett, JJ.). Ram- 
CHANDRA SADASIV OKA v . KE9HVA DHONDU NAR- 
VEKAR. 82 I C. 27=A.I.R. 1923 Bom. 208. 

— S 107— Time o( death. 

There is no presumption about the time of 

death — Time must be proved by party concerned. 
(Einkhede, A. J C.). MT. DBSHRANI v . THAKDR 
KiSHORB Singh. 100 I.C. 445=22 N L.R. 175= 

10 N.L.J. 5=A.I.R.,1927 Nag. 104. 

— 8. 108— Hindu law. 

12 years' rule — Inapplicable. 

The rule of Hindu Law that at least 12 years 
should elapse before a man unheard of should bo 
treated as dead is only a rule of evidence and ia 
nol applicable after the passing of the Evidence- 
Act: 2 Beng. L. R. 134. Di.sL ; 1 All. 53, FoU. 
(Erishnan and Venkatasuhha Rao, JJ.). PONDURI 
ADEYYA V. .TALADI BURRETA. 71 I-C. 305 = 

16 M.L.W. 976=1923 M W N. 49 = 32 M L.T. 6= 
A.I.R. 1923 Mad 182=43 H.L.J. 725, 

— S. 108— Presumption— Nature of. 

.■The presumption is only that the person in 
I question is dead ; there is no presumption that he 
died at any particular time. {Dalai, J.). .Gddri 
Singh v. Jangi Singh. 124 I.C. 25. 

Where a person is not heard of for seven 

years, there is no presumption that he died after 
the expiry of seven years from the time when he 
was last heard of. The presumption is only that is 
dead at the time when the dispute arises. (Snlai- 
man and Sen, JJ .) . JAGESRAR SiNQH v. MAHA- 

DEO Singh. 119 I C- 826. 

— S. 108 — Presumption of death. 

Section lOSof the Evidence Act provides that- 

in certain circumstances a rebuttable presumption 
of law arisos as to d^ath. Tt do 69 not follow th%t if 
those circumstances do not exist there cannot be a 
presumption or inference of fact, as to death. {Ash~ 
worth, J.). BADAL v. SARA9AVATI. 103 I.C. 329= 

A.I.R. 1927 All. 687,^ 

Person not heard of for 7 years by near rela- 

tiyes— Presumption under section must be drawnv 
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BVIDBHOB 101(1872), 3. 108-*-Presiiinptlon of 
death. 

{Broadway and Campbell, JJ,). Kahan Chand «. 
JIT. JAWAKDX. 79 I.C. 500= 

A.I.R. 1923 Lah. 174. 

There is a presumpLion in favour of conti* 

nuanoe of life and ib is for the person asserting 
death to prove it. The death of a person oaunot be 
presumed to have tahen place more than 7 years 
before the date of suit calling the question into 
controversy: 22 Bom. L. E. 771 ; 1 Lah. 554, Foil. 
{Wilber/orce, J.), Muhammad Chiragh v. 
ABDUL HUQ. €4 I.C. 468 (Lah.)- 

—a. 108— Proof of death. 

Where a reversioner is suing persons who 

are merely trespasses no strong proof is required 
of the death of a nearer reversioner. A prudent 
man might within the meaning of the definition of 
“ proved ’* consider the death of the neater rever- 
sioner sufficiently probable on very little evidence. 
(Ashworth, J.). BADAL v. SARASWATI. 

103 I.C. 329 = A I.R. 1927 All. 687. 
— S. 108— Time of death. 


■Presumption is as to factum. 


9 he presumption raised by 3. 108 is confined 
to the factum of death and not the exact time when 
death may have occurred. Where a party affirms 
that a certain person died on or before a particular 
date, that fact has to be established by positive 
evidence. (Sen and Niamalullah, JJ.}. JiwAN 

Singh v. Kuar RbotiSingh. 123 I 0 759= 
11 L.R.A. Rev. 121 = 1930 A.L.J. 469 = 

,, A.I.R. 1930 All. 427. 

While there is a presumption that a person 

who is proved not to have been heard of for seven 
. years by those who would be likely to hear of him 
if living, is dead, there is no presumption that he 
died after the expiry of seven years from the time 
when ho was last heard of. The presumption only is 
that he is dead at the time when the dispute arises. 
{fiulaiman and, Sen, JJ.). Jageshar Singh v. 
Mahadeo Singh. 115 10. 626 (All ). 

— - -When the Court has to determine the point 
whether a particular person ought to be presumed as 
dead on the ground that he has not been heard of 
. for.nwre than seven years, there can be no presump- 
tion that he was dead at a particular time. The 
utmost that can be considered is that he was 
dead at the time when the suit was brought 

Nath Aftsm, /.) ■ 

Mahadeo Singh v. hab Bu&hsr dubb 

106 1C. 489=4 0. w. N. 1077=5 
' ’ ^ A.I.R. 1928 Oadh 13. 

—t^Pereon not heard offer seven ycars-i-That he 

• , r « ■ cannot be presumed, 

AHPIAD Din. ; ! 100 1.0.833= 

" xr . A. I. R. 1927 Lah. 284. 

‘^^~^Noprasi^mptionasioiime.‘ 

provision is made in 
•-B. 108 IB whether a mamis aliva or dead at the time 
the question is raisedt-iit other wotds.^ -the'-pre'- 
e^ption of the continuance of life ceases at the 

P®«od when the 

,, 3 ., . j ,,, ■ , ■ . . 

WA however, as to the . 

D. U, YOL. Ill— 39 


EVIDENCE ACT (1872), S. 108— Nafa^gatl 

No presumption as to lime. 

What the Court may presume under S. 108 is 
confined to the factum of death ; it cannot presume 
that because the person has not been heard of he 
died at any particular moment, or in any parti- 
cular way, or from any particular cause. 3i All. 36 
{P.B.),Fon. 

Ryves, J . — Ib does not follow that merely 
because a person has not been heard of for 7 years, 
where there is no positive or reliable evidence, 
that he is in fact alive, the Court roust' find that hs 
was dead at the date of suit, much lees that be 
was dead at any given particular date. (TFufsh and 
Byves, JJ.). Rekhal DAS v. Mt. Sheobat. 

74 I.C. 656=21 i.L.J. 393=43 All. 466= 
4 L.R.A. Civ. 532=A.I.R. 1923 All. 49B. 
‘No preiumpticn <w to date. 

The presumption under S. 108, relates only to 
the fact of death, and has no reference whatever io 
the date of the death. 

That fact must be proved like any other fact by 
the party who is interested in establishing that ho 
died on or before a particular date. 40 B. 239, Dist. 
[Shah and Crump. JJ.). GOPAL BHIMAJI |Avtr 
0. MANAJI GANUJI Padwal. 81 I.C. .449 = 

25 Bom. L. R. 134 = 47 Bom. 451= 

A.I.R. 1623 Bom. 163. 

Presuviplion of death arises after lapse of sev^n 

years. 

In a case where the point of lime to which tho 
death has to be referred, may be placed indifferently 
either during the seven years or after the lapse, of 
the seven years (it not being necessary to shOw 
that the person lived during tho seven years), there 
is a presumption after the lapse of the seven years 
in favour of the death and it is for the other side 
to displace the presumption and the party relying 
on the presumption is entitled to succeed 'if 
no evidence is offered by the other side. 
37 Mad. 440 and Mad. Second Appeal 1911 of 1918 
Bel. on; 34 All. 36 and 6 L. W. 633, Bel. on. (Old- 
field and Bamesam, JJ.). BAL NAICKER v. ACHa'ma 
NAICKEB. 69 I. C. 835=14 M- L. W. 315= 

1921 M.W.N. 610 = A.I.R. 1921 tfad. fiS5= 

411f. L. J. 295. 

— S. 108— Wife. 



Wife leaving her husband and being', in an- 
other’s keeping is not one who would, naturally 
hear from him if he were alive. (JlTdcnair, A J C ) 
KAMPTABAI V. UMAB‘ai.. 117 10 209 = 

12N.L.J. Sl = A.I R.i929 l(ag.l27. 
— S. 109— Co-Jadgment-debtbrs. ‘ 

— —Suit far eontnbution— Defendant may ’ plead 

and he must prove Ms non- liability to contribute 
Where on the dooree as paased seveyal defendants 
were made jointly and severally liable, i in the sub- 
sequent suit for contribution by onp pf thorn it 
, was for any defendant, who contended that he was 
not liable to pay the ful^l shste, K, plead and nrove 

» keeping 'p&er 
did not shift the onus from where it primarily I'av 

(ffarmon. J,). MADL4BAKSH u. Kabim^sh 

e .ao „ . 1.0.1007=4. 1. 8, 19?6 

— S. 109— Nafargats. . , ^ ^ ^ j 

— The Nafargata only prove a chain of oulti- 
B^eaaion, but theHo hot in themselves 
prove whether ^oh suooeasor oame upon the land 

^ oulSyator howSeJand. 

^ that hia tenanoy had a OOhUanwoe 
but, there ip np pregumptiw that hie moesw ia 
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EVIDENCE ACT (1872), S. 110 — Burden of proof. 

necessarily a transferee from him. {KinkheUe, 
A.J.C.). RAMCnAND t’. Shbi Ratnanath Saun- 
SHAN OF BHAR. 98 I.C. 674=A.I.R. 1927 Nag. 99. 
— S- 110— Burden of proof. 

;^Yhe^c plaintiS is in possession of property 

ot ■which he says he is the owner the onus of prov- 
ing that he is not the owner lies on the defendant. 
(Zafar AH, J.). NYZAM Din i*. Naranjan Das. 

103 I C. 36:=^A.I R 1927 Lah. 841. 
— S- 110 — Cattles. 

Person tethering cattle for four ynonths in year 

— Presumption of title — Proof. 

Where a person is in possession of property and 
he uses it for four months of every year for tether- 
ing his cattle, such possession is prima facie evi- 
dence of title, but Court should not say that the 
person’s ownership is established. IS N. L. R. 25. 
Dtsf. (Jackson, A.J.C.). Kastubchand Bhicum- 
CHAND SHOP V . ATMAEAil. 119 I.C. 701 = 

A I.R. 1929 Nag. 318. 

— S. 110 — ConYerse of presumption. 

Person vnth title is not necessarily presumed to 

be in possession. 

The presumption, that the plaintiff having the 
title, also has possession can properly be made in 
the case of the jungle or waste land, where there is 
no proof or very little proof of acts of ownership 
having been exercised on either side, or in cases 
where the evidence as to such acts of such owner- 
ship is very nearly equal. Though the S. 110 
recognised a presuraption that the person in posses- 
sion also has a good title there is no corresponding 
section saying that the person with the title should 
be presumed to be in possession. This presumption 
is one that can only come under S. 114 of the Evi- 
dence Act which allows the Court to presume the 
existence of any fact which it thinks likely to have 
happened regard being had to the common course 
of natural events, etc. (Marten and Fawcett, JJ.). 
Kashin.vth GYANOSA r. ganf.sr Sitabam. 

77 I.C. 506 = A I.R. 1923 Bom. 361. 

— S- 110— Dispute with Oovernment. 

Plaintiff in possession of land— Government 

showing that under general law it is owner — Plain- 
tifi must prove better title or adverse possession 
for 60 years. (Macleod, C. J. and Fawcett, J.). 
VASTA BALWANT V. SECT. OF STATE. 

61 I.C. 410 = 45 Bom. 789 = 
23 Bom. L.R. 238 = A.I.R. 1921 Bom. 177. 

— B. 110— Plea of no possession. 

‘Absence of. 

The absence of any plea that the apparent 
purchaser was out of possession entitles the pur- 
chaser to the law’s presumption under S. 110, that 
he was in possession as an owner. (Einkhede, 
A. J, C.), DAULAT V . RAMAPPA. 90 I.C. 196= 

A. I.R. 1926 Nag. 197. 

— 8 . 110 — Possession as evidence of titie. 

-Prior pieceful possession is privia facie evi- 
dence of ownership under S. 110 of the Evidence 
Act and is a good title against all persons except 
the true owner and can be relied on in successfully 
maintaining a suit for ejectment against another 
who has DO title to the land in dispute. (Subhedar, 
A. J. C.). NAQO V . Rajeshwab S.-vnsthan AKOLA. 

118 I.G. 680. 

— 8 . lie— Possession of stolen articles- 

Stolen articles' found in accused’s premises 

raise a facie presumption against him— 

Accused not having control over premises, evidence 
against him is not conclusive but circumstances c/ 


evidence ACT (1872), S. Ill— Fiduciary rela- 
tion. 

each case should be considered. (Bucknill, J.). 
Lachmi Prasad u. Emperor. 

A. I. R. 1921 Pat. 480. 
— S- IIC— Suit for injunction. 

Prior possession — Value of. 

N brought a suit claiming injunction against K 
restraining him from building a wall on a site of 
land. Although the site did not belong to N, his 
prior possession was established, 

Held, that the suit of could not be dismissed 
for want of title and that he could be allowed to 
succeed on the ground of prior possession as such 
possession is prima facie evidence of ownership. 
10 N. L. R. 188; 11 N. L. R. 231 and 

A. I.R. 1917 Rang. 203. Eoff. (Subhedar, A. J. C.). 

Nago V . rajeshwab Sansthan Akola. 

118 I. C. 680 (Nag.). 
— S- 110— Suit for possession. 

Where a person brings a suit for possession 

and it is proved that possession was with the defen- 
dants and title was not clearly established in favour 
of either party, the plaintiffs’ suit must fail. 
(Addison, J.). SULEMAN v GANQA BALLAB. 

116 I. C. 546=10 L. L. J. 488. 

Dispossession by defendant — What the plaintiff 

must prove. 

In a suit for possession based upon plaintiff’s 
dispossession by the defendant, the burden of proof 
is on the plaintiff to prove bis possession at some 
time within 12 years preceding the suit, and it is 
not enough to show merely an anterior title, with- 
out proof of possession within 12 years to shift the 
burden of proof on to the defendants to show that 
they were entitled to retain possession. 16 Cal. 473 
(P. C.). Foil. ; 41 All. 669; 39 Mad. 617 and A.I.R. 
1922 P. C. 181, Dist. [Campbell, J.'^. RVWAL 
BAKHSH V. DOLU Mal. 93 I. C. 1006 (Lah ). 
—8. 110— Vendee and vendor. 

Plea of bogus transaction — Vendee to prove the 

sale is real. 

Although under ordinary circumstances the 
party to a sale-deed duly executed and registered 
who alleges non-payment of consideration and 
unreal nature of the transaction is bound to prove 
his nllegation. the fact, that the plaintiff had 
silently submitted to the witbholding'of possession 
for a period of nearly twelve years combined with 
the continuous possession of the vendor, favoured 
the allegation of the latter and raised such a counter- 
presumption as to make it incumbent on the plain- 
tifi to give evidence that the sale was real. 8 AIL 
641- 83 All. 483, Ref. (Einkhede, A. J. C.). 
RAJA RAM V . BAPU. 79 I- C. 696^ 

20 N.L.R. 154=A.I.R. 1924 Nag. 173. 

—8. Ill— Applicability. . , 

—Where the vendor had been living separately 
and was not under the vendee’s influence S. Il l 
does not apply. (Abdul Raoof and Moli ^tig<iT,JJ.). 
JAI LAL V. SHEO OHAND. 

6 L L.J. 408=A. I. R. 1925 Lah. 123. 
—S. Ill— Creditor and debtor. 

Plaintiff, a malguzar money-lender— Suit 

against tenants— Written statement pleading illi- 
teracy and terrorizing influence of plaintiff amounts 
to plea of undue influence though not 
words— Burden of proof is on plaintiff, (.Fmamy, 

C.). VITHOBA «, BHANGI^ ^ ^ “.Vnag 322. 

-'■ a benefit a 

.. vAlnt.i on sub* 


td if any confidential or fiduciary relation sub 
ts between the parties, the Courts so far ptesumo 
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EYIDBNCB act (1«72), S. Ill—Keces8a.ry ele- 
ments. 

against the validity of the iostrumsat as to 
require fioma proof varying ia amount according to 
oironinstances, of the absence of anything approach- 
ing to imposition, over-reaching, undue influence, 
or unconscionable advantage. {Mookerjee dnd 
PanUn, JJ.). NIBARAN CHANDRA v. NiBUPAMA 
DEVI. 69 I.O. 476=34 C.L.J. 863=26 C.W.N. 517= 

A.I.R. 1921 Cal. 131. 


— S. Ill— Necessary elements. 

Foiiticnx of dominating the will and actual un- 

fair advantage are both necessary. 

To treat undue influence as having been esta- 
blished by proof of the relations of the parties 
having been such that the one naturally relied up- 
on the other for advice and the other was in a 
position to dominate the will of the first in giving 
it, is erroneous. That merely proves influence. It 
must be further established that a person in a posi- 
tion of domination has used the position to obtain 
unfair advantage for himself and so as to cause in- 
jury to the person relying upon his authority or 
aid. A.I.R. 1920 P.C. 65, Foil. [Addison and Tek 
Chand, JJ.). Fatyaz ud-Din v. Kutab-ud-Din. 

116 I.C. 899 = 10 Lah. 761=30 P.L.R. 283= 

A.I.R. 1929 Lah. 309. 

->•3. Ill— Pardanashin lady. 

Party relying on a deed executed by a paida- 
nashln lady must prove that it was tho free and 
intelligent act of the lady, and that she adopted it 
with f^l knowledge and comprehension. A.I.R.192S 
P.C. 204, Foil. [Eallifax and Eotval, A.J.Cs.). MiR 
Dilwar ALI V. Rabia Begam. 95 I.C. 506= 

A.I.R. 1926 Nag. 414. 
. • '■ y The burden of proving absence of undue influ- 
ence t5 on the party asserting it. 

Where a pardanashin lady was possessed of 
conpiderable property which she inherited from 
her father but which was entirely managed by her 
husband who used to receive and spend the entire 
income without reaching tho lady’s hands and 
whom, she used to obey implicitly. 

' Held, her husband should he deemed to have 
stood in a position of active confidence to her. The 
provisions of S. Ill of the Evidence Act, 1872, ap- 
plied to the case and the burden of proving good 
faith lay on the party stating that the transaction 
into which she had been led by her husband was 
frte froci undTie influencd* Tho q^uestion for de- 
temination in the case was not merely that the 
lady knew what she was doing or had done but a 
still further vital question to he determined was 
how her intention to execute the mortgage was 
ptodnoed and whether all that care and prudence 

as against ttiose.who advise 

hebvtrhioh from their aitoation and relation with 
refe^ct to her they were bound to exert on her be- 

' ' " tv ' 219-,A;I.R. 1925 Oudh 16. 

active confidence- 

inuet prove good faith, f 

^Wbere ^ere is a questioh as to the good faith of 
a^transaotion between parties one of whom stands 
to the other in a position of active confidence, the 
burden of proving the good faith of tho transaction 
ia^, the party who is in a position of active oonfl- 
d^oe, Jit is an elementary principle that, when- 
etera-ny-person derives a benefit bnder a deed, if 
any eonfidential ttf fiduciary felation subsists be- 
tween the pertiee, the Ooarta so fek pzestime against 

th^'instrumeht as to require^ome 

ptooff varying In^ amount aocordinElo anything 


EYIDENCE ACT (1872), S. 112— ApplicahUity. 

approaching to imposition, over-reaching, undue 
influence or unconscionable advantage. [Modkerjee 
and Buckland, JJ.). SaTISH CHANDRA GHOSB C. 
KalidasI DASI. 68 I.C. 577=26 C.W.N. 177= 

34 C. L. J. S29=A.I.B. 1922 Cal. 203. 

— S. Ill — Pleader and client. 

——Pleader appearing ia one or two cases of his 
client — Pleader’s father purchasing property from 
the client — Pleader and father constituting joint 
Hindu family — Pleader cannot bo said to be per- 
manent pleader aud does not stand in a position of 
active confidence so as to justify the throwing on 
the pleader burden of proving good faith of the 
transaction — Father is not bound to prove bona fides 
of the transaction. (Golcaran Nath Misra, J.). RAM 
SUMRAN v. Sarjoo Pershad. 1141.0 806= 

4 Luck. 270=5 O.W.N. 1062= 
10 L.R.A.Rev. 230 = A.1.R. 1929 Oudh 67. 

— S. Ill— Subsequent purchaser. 

Where A buys property from B after B has 

agreed to sell the same to C, the onus will be on A 
to show that he bought it in ignorance of the pre- 
vious contract and in good faith. Where the con- 
sideration is paid in full and the vendees are 
ignorant of the original contract, good faith must 
be presumed in the absence of evidence to the 
contrary, [Abdul Raoof and Harrison, JJ.). KAN- 
SHIRAil V. ISHWARDAS. 67 I.C. 888 = 

S L.L.J. 1S0 = A. I. R. 1623 Lah. 108. 
— S, 111 — Undue influence. 

• Necessary elements. 

For establishing undue influence it must be prov- 
ed that one person was in a position to dominate 

the will of and exercise his influence over another 
and secondly that the former did influence the 
lattcT. [ATacleod, C.J. and Shah, J.). Bhtddubai 
Rddraqauda DESAI V, Nilappagauda Bhar- 

MAGADDA. 83 J.C. 616= 

26 Bom. L.R. 622= A.I.R. 1924 Bom. 487. 
— B. lll-^ — Widow and reversioners. 

Hindu widow whose previous mismanage- 
ment was proved must show that her subsequent 
management will be in the interests of tho rever- 
sioners. [Findlay, J.C. and Macnair, A.J.C.). MT. 

Rdpa V. Ohaudhari bhairaon Prasad. 

103 I.C. 353 = A.I.R. 1928 Nag. 93, 
— S. 112— Acknowledgment by parents. 

Shifting of burden. 

Where parentage of the plaintiff is ohallenged. 
though the burden is Initially pn him to show 
that he was the son of his parents, it Is shifted on 
to the defendants as soon as he shows that he has 
been acknowledged by his parents to be their son 
and that he has been accepted as auoh by repute 
and habit for the last many years, and it would 
require much clearer and stronger .and more reli- 
; able evidence on the defendant’s pMt to justify a 
finding against the plaintiff’s paternity. [Kriah' 
nanand Venkatasuhba Jtoo, KaiSHNA RAO’ 
Raja Off PITTAPUE. 102 I.C. 713= 

A.I.R. 1927 Mad. 733. 

— 8 . 112 — Applioablllty. 

1“^ There is nlo ■ reason forextending the pre- 

sumption which exists in favour of a marriage 
and against concubinage, and in favour of legiti- 
macy and against bastardy, to a case in whioh the 
validity of the xnatriage and the legitimacy of the 
offspring are admitted and where the only point ia 
as to whether the marriage was oonduotod fn suoh ' 
a way as to confer a paitioular status dnd preoe- 
, donee upon the offspring of . the union, \Zi 9 rd 
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EVIDENCE ACT (1872), S 112— Birth after dis- 
solution. 

Chancellor.) lloLAPO Mojelu v. Thabo Lbbo- 
THOLI MOJELA. Ill I. c. 193 = 28 M.L.W. 744= 
3 O.W.N. 1142=A.I.R. 1928 P.C. 276 (P.C.). 

— S. 113— Birth after dissolation. 

Child born 419 days after. 

A son was born to a Mahomedan wifo after 419 
days after her husband's death, 

Held, that the period of gestation is so extraordi- 
narily unusual as to bo suspiciously improbable 
and rebuts all assertions of mother’s chastity: 
77P. R. 1911. Ref. [Johnstone, J.). Mt. Rahim 
BiBi V. Chiragh Din. 120 I.C. 435= 

A.I.R. 1930 Lah. 97. 
—S. 112— Birth after father’s death. 

Child born nine months after death of his 

faiher-^Legitimate. 

The oase of the brother of the deceased was that 
the deceased's widow never had been pregnant at 
all, and that the story about the birth of a child 
involved the introduction of a supposititious heir 
nine months after the death of the husband to a 
woman who had never been pregnant by her hus- 
band or anybody else, 

Held, on a consideration of evidence that the 
child must be taken to be the son of the deceased 
husband. {Lord Atkin.) BHATEON Prasad v 
JIT. Gobi Kunwar. 123 I.C. 550= 

A. I. R. 1930 P. C. 139=58 M. L. J. 708(P.C.). 
-^S. 112— Birth Immediately after marriage. 
Defendant born five and half months after mar- 
riage — Legitimate. 

-Defendant's father was married to the defen- 
dant’s mother on 2nd August 16S9 and the defen- 
dant was born on 23rd January 1890. 

Held, that the defendant being born during the 
continuance of the marriage between his parents 
is his father's legitimate son unless it is shown 
that his parents had no access to each other at any 
time when ho could have been begotten. It is im- 
material how soou after the marriage the defend- 
ant was born : 79 P. R. 1907, Foil. {Marlineau, J.). 
Kahan Singh v. Natha Singh. 90 I.C. 123= 
7 L.L.J. 184=26 P.L.R. 503 = A.I.R. 1925 Lah. 414. 
— S. 112 — Burden of proof. 

It is for the plaintiff to establish all the 

facts mentioned by S. 112 before he could ask that 
they should be treated as conclusive proof of his 
paternity. [BaUifax, A.J.C.). Haroti u. Bhagi. 

68 I. C. 465 = A I.R. 1923 Nag. 43. 

The plaintiff set up the case that he was the 

son of M by I. The defendants’ case was that the 
union took place after the birth of the plaintiff, 
Held, that it was for the plaintiff _ to prove that 
3f was his father and no presumption could bo 
raised in his favour. {Lindsay, J . 0. and Daniels, 
A.J.C.). Ahmad Khan v. Hurmuji Khanam. 

61 I.C. 177=8 0 L.J. 27 = A.I.R. 1921 Oudh 81. 
— S. 112— Deciding factor. 

— ^ Section 112 refers to the point of time of the 

birth of the child as the deciding factor and not to 
the time of coneption of that child. A, I. R. 1924 
Mad. 677, FoU. {Broadway and Fforde, JJ.). PAL 
Singh v. Jagib. 98 I.C. 366=7 Lah. 368= 

27P.LR. 831=3 L.L.J 447= 
A.I.R. 1926 Lah. 529. 

• —Hon-access and second marriage. 

Section 112 refers to the point of time of the birth 
cf the child as the deciding factor and not to the 
timo of the conception of that child. Tho point of 
time of tho conception of tho child has to be con- 
sidered only to see whether tho husband had not 
9 CCC 8 S to the mother. 


EVIDENCE ACT (1872), S. 112— Huhammadans, 

A child born in wedlock should be treated as the 
child of the father, who was then tho husband of 
the mother, unless it is shown that he had no 
access to the mother at tho time of conception, 
quite iorespective of tho question whether tho 
mother was a married woman or not. Where 
the mother was married again after dissolution of 
the first marriage before tho child was born, the 
child is the legitimate son of the second husband. 
{Krishnan, J.). PALANI v. SETHU. 81 1.0.456= 
20 M.L.W. 69=1924 M.W.N. 502=47 Mad. 706= 
A.I.R. 1924 Mad. 677=47 M.L.J. 158, 

—3. 112— Divorce. 

Where a woman is divorced by her first hus- 
band and she marries a second husband and a 
child is born during the subsistence of the second 
mirriagc, the child is the legitimate son of the 
second husband, although he might have been 
conceived during the first marriage, unless it is 
shown that tho second husband had no access to 
the woman at the time when the child could have 
been begotten. The English Law and the Hindu 
Law do not differ in such matters. Tho date of birth 
and not that of conception is the test; 24 Cal. 216, 
Dist. {Devadossand Waller, JJ.). SETHU v. Pal.ANI. 

93 I.C. 317=49 Mad. 553 = 24 M.L.W, 142= 
A. I. R. 1926 Mad. 628=50 M. L.J. 453. 


— S. 112— English law. 

Rule docs tiot apply to India. 

The rule of English Law that the declarations 
of a father or mother cannot be admitted to bastar- 
dise the issue born after tho marriage is not appli- 
cable in India as it is excluded by the terms of the 
Act. {Hacleod, C. J. and Coyajee, J.). BAI 
KOMALA V. Babubh.U. 95 I. C. 834= 

28 Bom. L.R. 607=A.I.R. 1926 Bom. S4S. 


— S. 112— Foundation of presumption. 

Presumption of legitimacy arises only on 

proof of marriage which itself can be inferred from 
living together or recognition as husband and wife. 
{Oldfield, J.). CFIOCKALINGAM PILLAI v. SANI 

B.VTTAR. 79 I.C. 623= A.I.R. 1925 Mad. 426. 

The presumption arises only after it is proved 

that a child was born during continuance of a valid 
marriag.,. (Mears, C.J. and Banerjee, J.). RAO 
NABASINGH V. B. H. LAIvSHMt BAI. 

66 I C. 902=44 All. 470=20 A.L.J. 274= 

A.I.R. 1922 All. 214. 

— S. 112 — Muhammadans. 

Rule regarding gestation — Superceded by Evi- 
dence Act. 

The rule of Mahomodan Law regarding ges- 
tation is a rule of evidence and the Courts are not 
bound by the rule of Mahomedan Law in this 
respect. To such case S. 112 applies. 76 P.R. 1891 
and A.I.R. 1923 All. 570, Rel. on. {Johnstone, J.), 
Mt. Rahim Bibi v. Chiragh Din. 

120 I. C. 435 = A.I.R. 1930 Lab. 97. 
Eoidence Act applies to determine legitimacy 


Muhammadan children. 

^Vhero a Muhammadan child was bom during 
e continuance of a valid marriage between its 
rents, but its birth was within six months of 
3 date of itsp.ironts’ marriage. 

Held, that S. 112 applied and the child was 
jitimate. 10 All. 289, Ref.’, A.I.R. 1923 All. 670, 
>pr. {Dayiiels and King, JJ.). SlBT MUHAM- 
iD V. MD. HAMEBD. 96 I. C. 582=43 All. 626= 
24 A.L J. 723= A.I .R. 1926 All. 889. 

‘Fasid marriage— Section iMpplieable. 


ection 112 cannot be applicable in any way 
ft znarfiage whioli is noithor void ab 
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BVJtDKNa£ AOT (1872), S. 112— Hahamm&dans. 

(batil), nor absolutely void, but ia fasid, 
irregular, inasmuob as S. 112 is based on a divi- 
sion of marriages merely into two categories, and 
oannob be applicable to Mubammadau Law wbicb 
divides marriages into three categories, li S. 112 
can be held applicable tbe word “valid" in the 
section must be construed as ' flawless" so that 
the presumption would not apply to fasid mar- 
riages. {Ashworthnnd Rasa, JJ.). ^[T. KANIZA t>. 
Hasan AHMADKHAN. 92 I.C. S2^1 Lack. 71 = 
3 0. W. N. 114 = A.I.B. 1926 Oudh 231. 


—Under the presumption of l^tahomedan Law 
in the case of a fasid marriage a child born on the 
expiry of six months of copula is to be regarded as 
legltlmite. {Ashworth and Itaza, JJ ). Mt. Kaniya' 
V. Hasan Ahuad Khan. 92 I G 82= 

1 Luck. 71 = 3 0 W. N. 114= 
A. I. R. 1926 Oudh 231. 
■■r- -- Section 112 applies to JIabomsdans. (Tyabji’s 
^fahammadan Law, 2nd Ed,, p. 2C7, Ref.). 
(Daniels, J.). MT. Haziba Kratun t>. Mt. Amina 
Khatun. 73 I. C. 983=A.I.R. 1923 All. 570. 
— ■ —L egitimacy— Rule of Mahomed in Law — Rebut' 
table presumption arises — Mahomedan Law. 

.Where it was found that the plaintiff was born 
831 days or eleven full months aftor his alleged 
father’s death and that his mother had boon living 
lor the previous few years in illicit connection with 
another person. 

HsW, that the plaintiff-appellant was not the 
legitimate son of the alleged father. (Daniels, J,). 
PATHEH Din v. UMRAO. 82 I.c. 592 = 

A. I. R. 1923 All. 443. 

— fl. 112-**Koa-acoe8s and second marriage. 

— r— tA child born in wedlock should be treated as 
thechild of the' father, who was then the husband 
of the mother, unless it' is shown that he had no 

ao^ss to the mether at the time of conception, 
quite irrespective of tho question whether the 
mother was a married woman or not. Where the 
mother was married again after dissolution of the 
nrst marriage' before the child was born, thechild 
18 the legitimate son of the second husband 
{Krishnan, J.>. PALANlp. Sbthu. 81 1.0.436= 

20M L.W. 69=1924 M. W. N. 502= 
47 Mad. 708=A.l.R. 1924 Mad. 677= 

' . ■ 47 M.L.J. 153. 

- ■ ;vlaim to sucoeed to mother’s first husband’s 
pro^rties— Plaintiff born after second marriage of 
mother ilon-acoess between mother and first bus- 
bandproved-^Presumption under S. 112 is rebutted. 
(Ralhfaa, A.J.G.), Maboti v. Bhaoi. 

^ 44 ^ n ■ J-C- «5=A.I.R. 1923 Hag. 43. 
*l,2--PopBonal law. 

opposed to the porsoual 
Iw O^iB.ux^^rtiepv^ho are flowed to re-mairy and 
divo^ jaocordyjffto their personal law. (Dsuodoss 
Trailer, //.}. Sethu v, Palani. 93 I.C. 317= 

1 T T> H.L.W. 142= 

-S. 

.. - Voyy wgentevidenpo is necessary to rebut 

113. (nalUfaxand 

i^a0^a>f, Janglia V, Jhin^rya. 

S94=iLI.R. 1921 Katf 7-f 
•rftii 412 T-YalJ^dity pf marriage. 

-p^Validity qf.m wriage esfeablished -Legitiiacv 
of^4d ip ptqaumed. [Curgenven, /.). Nabavan 

gW^xffl.MW^KATH ^ KULIiAPPURA Vettil 

BW^WtAMMA.1 . loi I.c: 123=38 M.L.T. 39 = 

lo . is tt.L.l!!r. 151=28 Cr.L.J. 251= 

mMri 4i.IvCl?tjR.,38l?=a:.I.R. 1927 irad. 88i= 

t.ii J f „ 1 5,? ' 


EYIDENCE ACT (1872), S. 114— Common coarse 

of events. 

—S. 112— Void divorce. 

• Where divorce in the sense of a legal dissolu- 

tion of the marriage, has not taken place, a child 
born must be taken to be born during the continu- 
ance of a valid marriage between a woman and her 
husband. (Curgenven, J.). M. KANNIAPPAN v. 
KOIiLAUMAL. 1930 Cp. C. 88=1929 M.W.N. 696 = 

2 M. Cr. C.275=A.I.R. 1930 Mad. 194. 

— S. 114. 

Adoption. 

Common coarse of events. 

Criminal Trial. 

Custom. 

Death. 

Documents. 

Guiding principles. 

Human conduct. 

Joint Hindu family. 

Marriage. 

Murder. 

Notice. 

Possession and ownership. 

Retracted confession. 

Scope. , 

Statements and affidavits. 

Miscellaneous. 

— S. 114— Adoption. 

Dutta homa— P/ssumpfion of performance 

When an adoption has not been challenged* hv 
any member of the family for 48 years though 
deflmte evidence is not forthcoming to prove that 
the Datfa Koma had been performed at the time 
adoption took place, it is permissible to nresumA 
from the fact, that tho adoption had not been chal- 
lenged for such a long period, that, if the coremonv 
was necessary, it must have been performsa 
29 All. HS (P.C.), Ref, to. iKa7ihaiya Lai andSulai- 
man, JJ.). L. CHHOTEY LAi. v. Chvndrv Bran 

89 I.C. 1041 = 41 All. sli 

A I R. 1923 All 176 
~—Au/hori(i/ alleged to be given 100 lears before 
suii~No direct evtdrnce-Presumptionfro/n conduct' 

of members. vw/iwuct 

In the case of a dispute as to the authorisation of 
a Hindu widow to adopt a son to her deceased 
bushaud, when the authorisation, if ever given 
was given almost a hundred years before the dab! 
of the suit, the absence of direct evidence on the 
point IS not conclusive. The question in such a ' 
case IS whether it can bo presumed, as a fair matter 
ofinference from established facts that the ladv 
must have had authority to make the adoption thal’ 
her authority to io so was known and rocogn.wfn 
the family and that it could safely bb laferred from 
t^ conduct of the members of tho said famiw ' 
i^aUhandPiggoU^Jj.). p^emi DevTJ 
BHU NATH. 76 I.O. 6J1 = fs A L j. 473= ■ 

-S Wa' n 42 AIL 382; ‘ 

o. 114— Oommon course of events. 

— Qhee. 

J!:??*® granted, when 

it is not denied, that ghee is an arliole intend t ^ 

human consumption. It is nossibla thaf 4 ?^^^ 

ffirF* extraordinary ' 

the ordinary presumption that shoe ia intSa > 
hman consumption ia not a prcTumpH^ ofllw 

theia infa^^Ln* tMh^‘'ooSw IsT 


TlO» OF .0AD0q3a*A. 
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A. I. R. 1929 OaL 233. 
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EVIDENCE ACT (1872), S. 114-Conimoa coarse 
of events. 


Common ' course— Meaning. 


The course of conduct which S. 114, calls “com- 
mou” can be only that which is most common in 
the experience of the Judge who has to decide the 
point. (Hallifax. A. J. C.). Sboy. OF STATE 
(G. I. P. Ry. Co.) V. Nandlal. 107 I. C. 203= 

24 N. h. R. 87= A. I. R. 1928 Nag. 52. 

Court can take judicial notice that registered 

letter roaches the destin.ation 24 hours later than 
an ordinary letter. (Walsh, Ag. 0. J, and 
Bancrje, J.). ChATUBHUJ RAM LAL v. Secy. OF 
State. 99 1. C. 622=A. I. R. 1927 All. 215. 

Food partaken at evening meal by husband. 

It is a violent presumption drawn from one’s 
knowledge of human nature and of Indian village 
life which it is the duty of a tribunal in a case of 
dhatura poisoning to apply, namely, that the food 
partaken at the evening meal by a husband in an 
ordinary constituted house is prepared for him and 
served to him by his wife. (T^afsh and Pullan, JJ.). 
Emperor v. Mt, har Piari. 97 I.C. 44= 

49 All. 57=24 A. L.J. 938= 27 Cr.L.J. 1068 = 
7 L.R.A.Cr. 136=A.I.R. 1926 All. 737. 
•^^^Sending cheques by post. 

From the mere fact that cheques were sent from 
time to timj by post in the ordinary course of 
business to a certain person it cannot be inferred 
that there was any implied request from that 
person to send cheques by post. (Kajiji, J-). 
JAGJIVAND.\S V. NAG.VR CENTRAL BANK. 

93 I. C. 619=50 Bom. 118=28 Bom.L.R. 226= 

A. I. R. 1926 Bom. 262. 

■ Posting of letter proved — Letters bearing note 
by postman that it was refused by addressee— Pre- 
sumption that it was so refused arises. 15 Cal. 
681 ; 17 C.W.N. 1073 and 23 C.W.N. 319, Foil. 
iZafar AH, J.). Bher AFZAL v. Mohan LAL. 

94 I. C. 103= A I R. 1926 Lah. 520. 
Eindu Law— Ascetic ceremonies— Presump- 

Where a ceremony is admittedly performed, the 
presumption is that it was performed in accordance 
with the shastras. (Kumaraswanii Sastrv and 
Venkalasubba Bao, JJ,). RUKMANI 
ANKAMANAIDU. 

23 M.L.W. 664=1926 M.W.M. 938 = 

A. I. R. 1926 Mad. 744. 
■The fact that a man is arrested in the dis- 
trict whcro aa oR^inco bas bean cDmmittea many 
months after its commission does 
lead to any inference against him. (Scotl-bmtth 
and Fforde, JJ.). MANSHA SiNGH v. CBOWN. 

86 I.C. 347 = 7 L. L. J. 51- 
26 Cr. L.J. 763= A. I. R. 1923 Lah. 371. 

The presumption is that a letter which is 

proved to be posted and posted to address 

is in fact received hy the recipient, 7.‘V‘ 

and Krishnaii,J.). 

ASSIGNEE OF Madras. 79 I.C. 5^9-47 Mad. 215 

19 M L.W. 54=33 M.L.T. 217- 

A I.R. 1924 Mad. 214=45 M.L.J. 817. 

A given fact whoso existence at a part*^” 

timeis once established is presumed ^ contmue 

to exist ss long as sueh fsot usually ex.sts^ 

(Moolcerjee and Cuming, JJJ. g.o- 

State v. upendra Narain Roy. 71 I. C. « 

36C.L.J. 336=A.I.R. 1923 Cal. 44/. 

Things continuous in nature 

ed to have continued until VatE v! 

(Woodroffe and Cuming, « r j 205= 

WAtiDA MOHAN. 66 I “ei. 


EVIDENCE ACT (1872), 8. 114-CrlmInal trial. 

— S. 114— Criminal trial. 

•Person carrying in his cart dacoits, one of 


whom being injured and having blood-stains on 
clothes soon after dacoity — Unless he explains 
circumstances presumption is that he knew of part 
taken by those persons in dacoity and that one 
injured was injured in dacoity. (Boys and Young, 
JJ.). Emperor v. Kanhaiya. 124 I.C. 533= 

A.I.R. 1930 All. 431. 

— I Evidence of eye-witnesses not on good terms 

with accused should not bo relied upon unless 
corroborated. (Eilton.J.). BHARTD v. EMPEROR. 

30 P.L.R. 582= A. I. R. 1930 Lah. 311. 
—Where the prosecution witnesses are found to 
be untruthful as to the greater part of their evi- 
dence, it is dangerous to c£)nvict the accused on the 
residne without corroboration ; 42 Cal. 784, Foil. 
(Nanavutty and Baza, JJ.). Gendan Lal v. 
Emperor. A.I.R. 1930 Oudh 490. 

' Agent Provocateur as witness. 

The evidence of an agent provocateur is look- 
ed upon with suspicion and should bo seldom 
relied upon in support of a conviction. (Agha 
Haidar, J.). HAZDRA SINGH v. EMPEROR. 

118 1.0.544=11 L.L.J. 53= 
30 Cr. L. J. 941 = 39 P.L.R. 603= 
1929Cr.C. 8= A.I.R. 1929 Lah. 436. 

Approver's evidence — Corroboration— Nature 
of — Mere presence of person at the scene — Whether 
sufficient. 

The corroboration that is required in connection' 
with the approver’s testimony is corroboration of 
the material facts which go to connect the accused 
with the commissi m of the offence. The mere 
presence of a person in the bouse is not such a 
corroboration. (Beasley, C. J. and Ananthakrishna 
Iyer, J.). ABBOI NAIDU v. EMPEROR. 

1929 M.W.N. 698. 

TTifiiesscs relations of eo-accused. 

Where four men are suspected and relatives 
of three try to implicate the fourth alone who is a 
stranger, they are naturally suspected of bias and 
the principle universally adopted in the case of co- 
accused comes into play and a Court should require 
some independent corroboration before accepting 
the evidence. (Barlee, J.C. and Kalumal, A.J .C.). 
Emperor V. Panjal. 1929 Cr. C. 539= 

A.I.R. 1929 Sind 249. 

. —Butcher without license importing meat in 
quantities more than required for his personal use 
and distributing it-No proof of receiving money-- 
Presumption that ho actually imported meat and 
sold it is justified. (Barlee, J.C. and Kalumal 
Phalumal, A.J.C.). MAHOMEDDIN v. BMPBROR. 

118 I.C. 223=1929 Cr. C. 318=30 Cr. L-J. 906= 

A.I.R. 1923 Sind 160. ‘ 

■ —Conviction should not be based on the e^- 
dence of witnesses who are bitter enemies of the 
accused unless it is supported by the evidence of 
reliable and disinterested witnesses. (Shadi Lai, 
C.J. and Agha Haidar, J). DADIP StnGH 

EMPEROR. 99 I. C. ^3=28 Cr. L.J. 43 

A.I.R. 1927 Lah. 874. 

In a criminal case Courts are not permitted 

to proceed upon an assumption that accused 
actually did what they were required 
to do. (Cuming and Mukerji, 

KUMAR ROY V. Emperor. 9i I- *{• 

30 C.W.N. 94=27 Or L.J. 147- 
A.I.R. 1926 Oal. 849. 

An attempt to fabricate false evidence of 

alibi would bo a very strong piece of ^vidonce 
against the accused if his connection with such 
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BYIDEHCB act (1872), 8. 114- Criminal trial. 

attempt had been established. But where the 
attempt was proved only against his co-accused no 
saoh connection should be presumed. (Shadi Lai, 
0. J. and Jai Lai, J.). Majhi v. Empebob. 

. 86 I.C. 344=7 L.Ii.J. 48=26 Cr. L.J. 760= 

l.I.R. 1925 Lah. 323. 

Penal Code, S. ^OS— Servant — Failure to ae~ 

count properly for property entrutted—Presumption 
of misappropriation. 

It is settled law that where properly is entrust- 
ed to'a servant, it is the duty of the servant to 
give a true account of what he does with the pro- 
'perty so entrusted to him. If such a servant fails 
to return the property or to account or gives an 
account which is shown to be false and incredible, 
it is ordinarily a reasonable inference that he has 
criminally misappropriated the property so entrust- 
ed to him and dishonestly converted it to his own 
use. . In such cases the Courts are entitled to draw 
hostile inferences and presumptions from the action 
and statement of the servant. {Lentaigne, J). 
80MA UEAfi ti. Empebob. 84 I.C. 331= 

2 Rang. 476=26 Cp. L.J. 267= 
- , A. I. R. 1925 Rang. 47. 


— Possession cof cocaine. 

Where cocaine was found in certain pots contain- 
ing grain in a Eania's shop where the accused 
who were brothers were serving habitually in the 
’ shop. 

Held, that they must have been daily handling 
the pots in question and that therefore the finding 
that both of them must have been aware of the 
existence of the cocaine in the pot is justifiable. 
20 A. X‘ 162; 77 I. 0. 447, List. {Boys, J.). 
GANESH «. King Empebob. 83 I.C. 892= 

5 L R.A. Cr. 136=28 Cr. L J. 188 = 

A.I.R. 1924 All. 776. 
-I. .1 i Wheh a man points out unknown matters to 
others, one may presume that he is connected with 
the crime unless he can give some satisfactory ex- 
planation as to how ho comes by that knowledge. 
{Harien ani Crump, JJ.). AHILA MANAJI v. 
Empebob. 84 I.C. €43=24 Bom.L.R. 803= 

47Bom. 74=26 Cr. L.J. 339= 

^ > 1 ' A.I.R. 1923 Bom. 183. 


-Presumption M, io probability, 

Whpre the accused gave the deceased a^eatini 
th’e previous'day and wore seen by various^person: 
on the oedasion, it is highly improbable that thej 
wpuld Epiurdei the person next day so to invite 
suspicion. {ScoU-Smith and Moti Sagar, JJ.) 
Shbo n. THE Ceown. 78 I.C. 733= 

/ : £ ' ) y • 6 L.L. J. 486 = 25 Cr. L.J. 45= 

. . ■ « . A.I.R. 1923 Lah. 436 

——An acofxsea was convicted under S. 412, Penal 
and the Judge, holding that he must be 
i P*0tumed to have known the nature of the daooity, 
sentenced him to the manmum punishment, 

, Held, .that the sentence was excessive as the pre* 
Bumptlbh alone would not justify fixing the aopus- 
,with more than kno^yledge that the goods re* 

obtained by daooity, 

WaltniUy ahi ‘Siida,JJA. A^imuddin Sardahv 
_^MPEEOB. 89I.C. 9C4=22Cr. L.J. 80= 

32 0.L.J.89 

t^'^t^Wajibit^t^afaand RiwaJ-i-am^EnlTm in. 
oi>ii%ti^nJniB«oi^'tiI'are and Biwaj-l-am reUtin^ 
utof^ueniopB oj^f cfustom are preBumptive' proof 01 
JiitheoanifcoitfBtatpA'theieln. It is, therefore for the 
otoeitonjMbnttuigit^to proye that the statement oJ 
joTOoflMoiaiii^theipifliinoorreot; IB p. B. J914 


EYIDENCE ACT (1872), 3. 114 — Documents 

Creation of title. ' i 

98 P.R. 1894 (F.B.); 33 P.E. 1903 and 15 P.B. 1^4, 
Foil. {Addison, J.). ZAMMAKHAN v ABDDL EA- 

HIM. 109 I.C. 59 (Lah.)« 

Applicability of Hindu Law to Muslims, 

There is a presumption that Muslims are 
governed by Muhammadan Law, and if a person 
alleges that Cutchi Memons are governed by 
Hindu Law by custom, the burden of proving the 
custom lies on him and the onus will be discharg- 
ed by proof of actual instances in which the alleged 
custom has been followed. {Tyabji, A.J.C.). 
TULSIDAS V. Fakir maromed. 93 I.C. 321= 

19 S L.R. 376=A.I.R. 1926 Sind 161. 

Where an agricultural tribe in a village 

community live by agriculture, a presumption is in 
favour of custom. {Martineau, J.). HiBA NAKD 

V. HAYAT Mohammad. 

€4 I.C. 180 = 4 D P.L.R. (Lah.) 6. 

—8. 114 — Death. 

There can be a presumption of death irrespec- 
tive of S. 108. 

Section 103'provides that in certain circumstan- 
ces a rebuttable presumption of law arises as to 
death. It does net follow that if those circum- 
stances do nob exiet there cannot be a presumption 
or inference of fact, under S. 114, Evidence Act, as 
to death. {Ashworth, J.). BADAL v. SABASwati, 

103 I.C. 329 = A. I. R. 1927 All. 687, 
Deaths — Order of. 

Where two persons, one aged 18 end the other 
60 are found to have died on the same day, but it 
is not clear as to who died last. A Court is entit- 
led to say that the probabilities are in favour of 
the younger man aurviving the elder. {Macleod, 
C. J. and Shah, J.). Y. N. KULKABNT V. LAKMI- 
BAI KESHEO GOPAL. 77 I.C. 117= 

i:4 Bom. L.R. 83f=47 Boro. 37= 
A.I.R. 1922 Bom. 347. 
“S. 114— Doenments— Consideration. 

— - When a registered document contains a reci- 
tal that consideration has passed, it is evidence, 
against the person executing, of passing of consi- 
deration unless rebutted. {Madhavan Hair, J,), 
LAKSBMIDEVAUMA V. P. krishtiah. 

1C4I. C. 518=39 H. L. T. 198= 
A. I. R. 1927 Mad. 1107. 
“S. 114— Doonments — Copy of foreign record. 

■ True copy of deposition recorded in Court in 

Cutch Copy certified to be true by a higher officer 
of the State than the trial Judge, hut not by the 
Political Agent. Presumption arises that the 
document is true copy. 

Held, further, that under S. 114 a presumption 
would arise that the copy was a correot copy of the 
reoerd of the deposition as recorded by or under 
the supervision of the Judge who tried the suit. 
The fact that the certificate as to its being a true 
copy is given by a higher officer of the State than 
the trial Judge would really be an additional rea- 
son for accepting its authenticity, and there is no 
reason to suppose that.tha mode of certificate, vie., 
true copy, is not the one ordinarily in use in Outoh 
just as it is in British India. (FaU>c«ff, j.). Val- 
LABHDAS MULJI v. PRANSHANKAR NARBHESHAN- 
KAB. 113 I. C. 313=30 Bom. L.R. 1919= 

A.I.R. 1929 Bom. 34. 
—8. 114— DoonmentsMlreatioii of tlt)e, 

- ^Id docu‘mnt-~Condttot qf parlies may nega* 

Hve creation of ttfis. a 

Assuming that a , dopument whiph' is produced 
apwently from proper, custody, was, exeflutad. atiil 
■ If, there are oiro,umstanq(^ which sho^ th^ 4 yog 
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EVIDENCE ACT (1872), S. IH — Docoraents~ 
Execution. 

cot acted upon as one would have expected, a docu- 
ment of that nature to be acted upon, the presump- 
ticn as to the title created by such document falls 
down. {Macleod, C.J. and Crump, j]. (MAHADEO 
RAMCHANDBA r. R VGHOJr JiTAJi Rajf. 

77 I. C. 472isA.l.R. 1923 Bom. 233. 
— S. 114— Documents— Execution. 

The execution of a pro note by an illiterate 

woman w.as held proved, on the evidence of one 
respectable witness who was opposed by another 
witness, where the latter was suspected to be false. 
(iSir J'o’;n £'(f.7C.) BhadbATTA v. KANAKAMMA. 

22 M L W. 8 = A. I. R. 1925 P C. 47 (P C.). 
— S- 114— Documents— Existence of. 

It is a wrong presumption to hold that the 

mortgagee has only to allege that the original in- 
strument is lost and if the Court comes to the con- 
clusion that thf re was a mortgage, the mortgagee is 
relieved from the duty of afnrmatively making out 
the terms of the contract, because the Court may 
presume that any contract which they set up is 
true. {VenTcaiasubba Rao and Sladhavan Knir, JJ.). 
C. AHMAD HAJI V. Mayan. 30 H L.W. 1C45 = 

i.l.R. 1930 Mad. 65^=57 M-L.J. 78?. 
— S. 114— Documents— Foreign school certificate. 

School leaving ccrtidcate in a State and that in 

British India are similar. {Faiccetl and Madoavka^, 
JJ.). BHANUD.^S NARAYANKOA V. Krishnabai 
C niNTAMAN. 99 I.C. 307»50 Bom. 716 = 

28 Bom. L.R. 1225=A.I.R. 192? Bom. 11. 


— S. 114— Documents— Genuineness. 

Where a document is on plain paper unstamp- 
ed and unregistered and such as has never seen the 
light of the day till it was filed and it has been 
shown that there were occasions when if g^^nuine it 
should have been produced but was not produced the 
presumption is that the document is not genuine 
but a forged one. (Dns and Adami, JJ.). I)EON.ATH 
Singh v. Debendran.\th Rai. 123 1. C. 640= 

A I R. 1933 Pat. 78. 

Salc—Conlrart ajainst covenant for title shows 

do'-ument to be oenuine. 

Where after the completion of the sale-deed a 
proviso was added that, if any one claimed the land 
and the purchaser was deprived of it, he would not 
bo entitled to a refund of the purchase money from 
the seller, and would have to boat the expenses of 
any litigation that may take place, 

TTeM. such a stipulation would not have been 
added if the sale was not a genuine one. (Mar- 
tineau, J.). Dhabam Stngh v. Ktrp.\l Stngh. 

691 0.409= A I R. 1923 Lah. 31. 


—8. 114— Documents— Insured cover. 

—The mere fact that a cover insured for a cer- 
tain amount is sent, raises no presumption in law 
that that cover contains the necessary amount of 
Government currency notes. {Sulaim'in. J .). Tdl.V 
Ram V. KmPEROR. * 83 I.C. 993 = 21 A.L.J. 86S- 

5 L.R A Cr. 15 = 26 Cr.L.J. 203 = 

H I R. 1924 All. 205. 


—3, 114— Documents-Knowledge of contents. 
Ordinarily the presumption is that if a per- 
son signs a document, ho mu>t bo deemed to have 
agreed to all thatis written thereon. 
MATHUADASU. BHAMnOO NATH. 


ordinary sane person would ha\-e the 

final terms of a written document read over before 
accepting the deed and, therefore, when the exe- 
cutants are men of considerable experjonce it 
would rocuire very strong evidence to convince a 
Court that the deed was signed without being read 



EVIDENCE ACT (1872), S. 114— Documonts — Pos- 
session of. 

over. {Carr and M}ia Bn. JJ.). U Tha JfAUNG «. 
U. AUNG 3[Y.AT Gyaw. 117 I.C. 566= 

A I R. 1929 Rang. 39. 

— S. 114’ — Documents — Lease of wakf property. 

Where a lessee of a wakf property prima 

facie proves a heritable right in the teoureata 
fixed rate an assumption that the grant was origi- 
nally lawful can be m^de, (Ftscoun^ 5u»ntwr,) 
Muhammad Mazaffaralmusavi v, Bibi 
J.ABEDA KhaTUN. 123 I.C. 722= 

32 Bom.L.R. 633 = 34 C. W.N. 462= 
1933 A L.J. 377=51 C. L. J. 345= 
A.I.R. 1933 P.C. 103 = 58 M L J. 641 (P.C ). 

— S. 114— Documents— Mortgage. 

When it is proved that the executant put his 

signature in the presence of the attesting witnesses 
it was almost certain that the attesting witnesses 
also put their signatures in the presence of the exe- 
cutant. The circumstances of the case warrant 
the application of the maxim “Omnuj praesu’ 
rite et solemniter esse acta donee proletur in 
contrarium" and the deed must bo considered as 
validlv attested : 2 l^.L.R. 10, Rel. on. (Macnair 
and Subhedar, A.J.Cs.). Nabainrao v. SETH 
HANUMANTRAM. A.I.R. 1930 Nag. 273. 

Mortgagee having option tD call in whole 

amount of principal and interest, in case of default, 
before due d^te— Amounts paid towards principal 
and interest in default, but before duo date — Pre- 
sumption is that mortg.^gee exercised the option. 
{Wallace and Thv uvenkalachariar, JJ.). R.\NQA- 
SWAMY V. KUPPUSWAMY. 107 I.C. 660= 

A.I.R. 1928 Mad. 637. 

— S. 114 — Documents- Order of resumption. 

There is no law which requires a resumption 

of saranjam to be reduced to writing. The actual 
order of resumption therefore need not be produced 
in evidence. Such resumption can be proved under 
S. lU. Evidence Act and S. 91 will not govern 
such cases. {Fawcett. Aa. C. J. and Murphy, J.). 

RtYA.ii Rao Gatkwabe. baroda v. Madhav 


RAO R.VGHUNATHA RAO DHAV.VLE. 

115 I.C. 369 = 30 Bom. L- R- 1463 = 
53 Bom. 12= A.I.R. 1929 Bom. 14. 
— S. 114 — Documents— Pedigree. 

Where the name of the common ancestor 


ppears in the pedigrce-tahle and where his sons 
re found to be in joint possession of the property 
oldiog equal shares, the presumption is that tbs 
ommou ancestor held the property ; 56 P.R. 1906 ; 
1 P. R. 1011 and A. I. R. 1027 Lah. 817, M. ; 

I. R. 1927 Lah. 477, Ref. {Johnstone, J.). 
’ATEHMA V. JlWAN. 116 I C. 315 = 

A. I. R. 1928 Lah. 964. 

The mere mention of a cemmon ancestor in 

pedigree table is not cf itself sufficient to prove 
bat all the land in the possession of his descen- 
ants descended from that common ancestor, 
1 P.R. 1911 Diss. {Scott‘SmUh and Molt Sagar, 
J.). Kartar Singh v. Labh Singh. 

74 I.C. 685=5 L. L- J. 190= 


« « «^ T ORfi 


— 8. 114— Documents — Possession of. 

Mortgage deed — Possession of by obhgor 

Biwharge —Prestiynption. 

In a suit on mortgage, defendants set up a case 
of di<ich.arge. reiving on the fact that the mortgage- 
deed had come into their possoseion and purported 
to bear an endorsement of discharge by the plain- 
lifls’ father. Plnintins alleged that the doctimont 
was stolen from them. It was found ^ tb^ * 

fendants had deposited with the plaintifi B father 
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ETIDEKOE act (1872), B. 114 — Docnmentfl— 
Priority— -When date Is same, 
the title-deeds of the mortgaged property at the 
time of the mortgage and they were still in posses- 
sion of the plaintiffs. 

Beld, that that fact considerably weakened the 
presnmption In favour of defendants arising from 
the possession of the mortgage document. (Sir John 
jyaHis.) Alwar Naidu v. kothandapani Naidu. 

105 1.C. 263=29 Bom. L.R. 1388= 
46 C. L.J. 292 = 39 M.L.T. 290= 
1927 M.W.N. 709 =9 P.L.T. 1 = 
A.I.R. 1927 P.C. 261=53 M.L.J. 296 (P. C.). 

—8. 114— Documents— Priority— When date is 
same. 

•Two documents executed on saws day— Purpose 


of the documents will determine priority. 

Where mote documents than one bear date on the 
same day they are presumed to have been executed 
In the order necessary to effect the purpose for which 
they were executed. That is, it might be presumed 
that persons who ate presumed to know the law 
observed it and that, when two acts are done on the 
same day, the one necessary to be done first to give 
the other validity was, in fact, done first. 

But where a sale-deed in respect of property 
undei the management of the Oolleotor in execution , 
of a decree, has been executed and deposit in Col- 
leotor's Court, sufficient to satisfy the decree is 
made on same day, but it is found that the sum 
out of Which the deposit was made was obtained at 
the time of the registration of the eale>deed, it 
cannot be presumed, in the absence of any reliable 
evidence to the contrary, that the deposit was made 
before the sale. {Jachson, A, J. C.). Bajeshwab 
V. AJABSIKaH. 118 1. C. 866=12 H.L.J. 86= 

A.I.R. 1929 Nag. 257. 
—8. 114— Doouraentl— Validity. 

——Where a person executing a deed lequir^ by 
law to be registered is of full age when appearing 
befoie theltegistrar, and admits the execution of 
the deed, the presumption is that the transaotion 
to wbiob the;deed relates is valid. {Mulcerji and 
Bmnet, JJ,)* StOHAUMAD QADIB ALI EHAN t>. 

mohaumad Ghu£<am Imam khan. 

A.I. R. 1930 All. 606. 

—8. 114— DooumentB— will. 

■ •••‘“Female legatee-^Uso of word *tnalik* — Pre- 
sumption. 

■ The ordinary meaning lof the word ‘Malik’ in re- 

fereooe to property is ‘absolute owner* and 11 the 
testator Used the word it is to be presumed that he 
utes it in its ordinary meaning. The fact that the 
legatee of a Hindu is a woman points to a probabi* 
lity that the testator intended that after her death 
his pro^tty should return-to his heirs-at-law, that 
iAhis own Idmlly'^^ But it is a very weak indication 
of that probability, not nearly as strong by itself as 
the indioatlon of the contrary to be found In the 
nse of the word 'millk.^ (HolM/a®, A. J, 0.). 
SONBAA BAI V. JAHAKATH. 69 I.O. 286= 

' ’ A.I.R. 1923 Rag. 66. 

^W4U entirely written by teifofor— Prima facie 

case of genuineness — Onus shifts on defendants to 
estoHish forgery. 

L There is nothing unnatural in a Hindu sonlsss 
and not in a good state of health, writing a doou* 
meat by whioh diieotions are given > to a widow to 
adopt' the testator's nephew. It is certainly 
tiemely. improbable that (a person wishing to put 
lomardr^alorged will wouldirnu the-riak Of. imitate 
ingthahm8Writing'o£.tho.deoea8ed brigebit imi* 
tatedibyiBbxoe one else /when it. would'ibo bo^ esBy to 
a|t8(A)a^gdd.dQ6tniiaatewheiiiit±tui3^d7ex a folio 

D. D. VoL. Ill— 40 


OlVUi,' CEIMINAIi AND BEVENDB 

EVIDENCE ACT (1872), S. llA^Humah eondaot. 

pace and purports to have been written by the tes- 
tator. The plaintiff has to prove the document on 
which he relies but when once he has gone as f”,®® 
patting before the Court aprima /ocie case whion 
bears the signs of being genuine, then it is for the 
defendant to produce reliable grounds for upsetting 
the plaintiff's case and satisfy the Court that it is 
not only improbable but impossible. (Macleod and 
Coyajee, JJ.). Irabasappa Bin GaNGAPPA 
DALAI. V. BHADRAWA KOU DOD BASAPPA 
PRABHU Shetti. 80 I.C. 189 = 

A.I.R. 1922 Bom. 296. 

— S. 114— Guiding principles. i . j 

Presumption of some lawful origin explamed. 

The presumption of an origin in some lawful title 
which the Court has so often readily made in order 
to support possessory rights, long and quietly 
enjoyed, where no actual proof of title is forth- 
coming is one whioh is not a mere branch of the 
law of evidence. It is resorted to because of the 
failure of actual evidence. The matter is one of 
presumption based upon the policy of law but even 
considered as an infereooe from proved facts 
the grant presumed is the thing whioh may be 
regarded as likely to have happened. At the 
same time it is not a presumption to bo capri- 
ciously made nor it is one which a certain class of 
possessor is entitled to, de jure. In a case suoh as 
this where it is necessary to indicate what paitioaUr 
kind of lawful title is being presumed the Court 
must be satisfied that suoh a title was in its nature 
practicable and reasonably capable of being presum- 
ed without doing violence to the probabilities of 
the oase. It is the completion of a right tb whioh 
oiroumstanoes clearly point where time has obU- 
toxated any record of the original oommenoement. 
The longer the period within whioh and the remoter 
the time when first a grant might be reasonably sup- 
posed to have occurred the less force there is in an 
objection that the grant oould not have been 
lawful; A.IiR. 1926 Cal. 823, Affirmed; A. I. B. 
1922 P. 0. 163, Bel. on ; 19 Mad. 485 and A. I. B. 
1917 P.O. 6, Bef. (Viscount Sumner.) MUHAMMAD 
Mazapfaralmusavi V. Bibi Jabbd Khatun. 

123 I.O. 722=32 Bom, L.R. 633=34 O.W.N. 462= 

1980 A. L. J. 377=61 C. L. J. 349= 
A.I.R. 1930 P.O. 103=58 U.L.d. 641 (P.O.). 

' —P resumption should not be made against but 
in favour of the existing state of things. (Lord 
Phillimore.) Seoy. OP State v, BAja Jyoti Pba- 
shad Singh. 94 I. 0. 974= 63 Cal. 533= 

S3 I. A. 100=30 0. W. N. 749=24 A. L. J. 761=^ 

A.I.R. 1926 P. C. 41 (P.C.). 
—Presumptions are not made at random. Some 
connexion must be shown to exist between the fact 
proving and the fact to be proved, which warrants 
an inference from the one to the other when the 
two are brought into proximity. 

Rao, J.). Thiruvbnkataohablu V. Altoo 
5AHEB. 94 I. 0. 458=1926 H. W. N. 344= 

A. I. R. 1926 Had. 811=80 H. L. J. 281. 

Every apparent transaction must be assumed 

to be real till contrary is proved by party challeng- 
ing it. (Das and Boss, JJ,), ISMAIL ALI Khan 
V. HAMIDI BEGUM. 62 I. 0.485 =2 P. L. T. 656= 

6 P. L. J. 218= A. I. R. 1921 Pat. 128. 

— S. 114— Human oondaot. 

Court would presume a legal origin when 
there has been a long oontinued enjoyment of a 
claim if the claim oould have had a legal oom- 
mencement. (Ananthakrishna Ty»t •r.)..&ivAEA- 
MIT7A 0. BAJAH of VaNSASAGlBI. 120 I.O. 713= 
.ui , • A.I^Hnt980Had. 339, 
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B7IDBNCE ACT (1872), B. 114-Haman oondaot. 

——Court can presume a contract to pav the 
higher rate and a legal origin and consideration 
therefor from long continued payment of hieher 
rate : 43 Mad. 476, Rel.on, {AnanthakrishnaIyer,J.). 
Shivabamayta t)« Rajah op Venkataqibi 

^ ^ 120 1.C. 743 = A.I.R. 1930 Mad. 339. 

‘ ■ -Concealment of motive gives rise to a pre- 
sumption under S. 114, that there is one which 
cannot be avowed. {BarUe, A.J.C.). KHETSI 
Raohan Hindu v . Dela meqha Hindu. 

121 I.C. 175 = A.I.R. 1930 Sind 135. 

^PUiintifTs delay in brinyin/j suit— Defendant 

prejudiced— Presujnption. 


here the long delay of the plaintifls in bring- 
mg the suit has prejudiced the defendants and 
has prevented them from bringing the best evidence 
that would otherwise have been available to them 
the tendency of the 'Court must invariably be to 
make an inference against the plaintiff unless good 
cause is shown and the Court should attach great 
importance to such presumption in testing the 
credibility of the evidence actually given : 
14 M.l.A. 67 5 A.I.R, 1924 P. C. 137, A’c/f. 
and Kendall, JJ.), Brij Raj Saran Singh v. 
BASANT SINGH. 118 I.C. 154 = A.I.R. 1929 All. 981. 

- ’^^Deliberate default in payment of revenue. 

Deliberate default in the payment of revenue 
with the intention that property may be sold free of 
enoumbranoes Is a common device to defraud mort- 
gagees, and it is obviously essential to the success 
of that device that the purchaser should be a mere 
benamidar for the defaulter, since no man is likely 
to allow his property to be sold for an inadequate 
price except to himself or to some person represent- 
ing him. When therefore it is proved that this 
device has been adopted, there is a fair initial pre- 
sumption under 8. 114 that the purchaser represent- 
ed the defaulter. {Heald and Mya Bu, JJ.), MOHA- 
MAD SALAT V. R. H. V. V. M. Ohettiar. 

105 I. C. 298=5 Rang. 438= 
A. I. R. 1927 Rang. 289. 

Ordinary care should be deemed to have been 

taken in every case. Negligence cannot be presum- 
ed. {Kinhhe^, A.J.C.). Chandra Shekhar v. 
AHIDALLI. 80 I. C. 920= A.I.R. 1925 Nag. 68. 

Where a person is at liberty to stop something 

being done in his house and is proved not to do so 
the presumption is that ho is an accessory to the 
doing of that thing and he may be held to be in 
possession of the materials used in the doing of it. 
{Ashworth, A, J, C.). Mai Ku v. Empbror. 

86 I. C. 707 = 26 Cr. L.J. 851 = 
A. I. R. 1929 Oadh 684. 

-Suit ayainst BaUway— Exception not pleaded 

—Contrary should be presumed. 

Where the plaintiff had expressly described his 
claim as one of compensation for non-delivery 
and the defendant had not pleaded that the goods 
bad been lost, 

Seld, that the plaintiff's case would rest upon 
the presumption that the goods were still in the 
possession of the railway company. [Foster, J.). 
EAST INDIAN Railway Co. and G.T.P. ry. Co. 
V. Firm Sukhdeo Das. 74 1. 0. 431= 

4 P. L. T. 443 = A.I.R. 1924 Pat. 25. 

Where the son as reversioner gave consent to 

a gUt by the mother in favour of the grandson 
after his insolvoocy the consent was held not to 
be bona fide. {Pigyott and Walsh, JJ.). HARl HAR 
PRASAD V. Uday Nath Sah. 74 I. C. 113= 

21 A. L. J. 77=49 All. 260 = 

4 L.R.A. OlY. 70=A. I. R. 1923 All. 190. 


EYIDENOE ACT (1872), 8. 114-Maprlage. 

Where by taking over the sale and paying 

the full price, a co-owner has waived his own claim 
to sue such action on the part of the oo-owuer is 
presumptive evidence that the sale by another 
co-owner was not bad for want of necessity, {Scott- 
Smith and Fforde. JJ.). MT. BASANTIu. Chanda 
Singh. 77 I.O. 479= A.I.R. 1923 Lah. 902. 

—Pro-note repudiated by defendant— Suit filed 
on last day of limitation— Plaintiff alleging to be 
businessman but not producing account books— 
Pnference must be drawn against plaintiff. (Sir 
John Edge). DATARAm JANI v. BASANT MT.KuN- 
war. A.I.R. 1922 P.C. 378 (P.C.). 

■ Laches — Delay in filing suit for dower— Belin- 

guishment cannot be presumed. 

Procrastination is the usual habit of litigants 
and where the parties are closely related, there 
must be constant talk and hope of settlement with 
the interference of relations or neighbours who 
would like to get credit if not money, by taking 
sides. These are all oircumstanoes which would 
lead to delay in filing a suit and it cannot be 
urged that relinquishment is the only possible 
inference of delay. (Daniels, J.C. and DalaUA.J.C.), 
Mt. Uaimesalma V, Saiyid Amjad Husain. 

66 I.C. 448=8 O.L.J. 628= A.I.R. 1922 Oudb 169. 
—Waiver may be evidenced by conduct incon- 
sistent with the continuance of the rights waived. 
{Prideaux, J.), Kawadji v. Gangaram. 

64 I.C. 461 (Nag.). 

—9. 114— Joint Hindu family. 

Property standing in wife's name. 

There is no presumption that where a property 
stands in the name of a Hindu wife, it really be- 
longs to the husband. To uphold such a presump- 
tion it is necessary for the person who wants to 
make out that the property is not the property of 
the wife in whose name the document stands to 
establish that the money for purchase came from 
the husband : 8 Mad. 214, Bel. on ; A. I. R. 
1925 P. C. 181, Ezpl. (Krishnan and Venkatasubba 
Boo, JJ.). Official assignee of Madras v. 
NATESA GRAUANI. 98 I.C. 660=88 M.L.T. 153= 

A.I.R. 1927 Mad. 194. 
——The legal presumption is that a Hindu family 
is joint and hence it is for the party alleging sepa- 
ration to prove it. {Gokaran Nath Misra and Baza, 
JJ.). Mt. JAGWANTI V. BICHAND SiNGH. 

95 I.C. 774= 13 O.L.J. 744= A.I.R. 1926 Oudh 911. 

• — Manager. 

The elder of two brothers would as such bo pre- 
sumed to be the head or the manager of the family 
in the absence of any positive evidence to the con- 
trary. {ShadiLal, C. J. and Abdul Qadir, J".). BAM 
KISHAN V. HIRDE RAM. 71 I.C. 737= 

A.I.R. 1923 Lah. 139. 

Suit to set aside sale by manager of joint 

family— Nine-tenths of consideration found bind- 
ing — Court can presume the binding nature of the 
balance also. {Schwabe, C.J.). JlEBNATCHI AYYAN 
V. RANGAOHARLU. 1922 M.W.N. 719= 

16 M.L.W. 596=A.I.R. 1923 Mad. 120. 


S. 114— Marriage. 

■Continuous co-habitation. 


The law presumes in favour of marriage and 
gainst concubinage when a man and a woman 
ave co-habited continuously for a number of years. 
Lord Shaw.) MOHABBAT ALI KHAN V. I^lD. IBRA- 
lil KHAN. 117 1.0.17=1929 A.L.J. 465= 

3C.W.N. 649=31 Bom. L.R. 846 = 6 O.W.N. 917= 
56 I. A. 201=50 C.L.J. 89 = 30 M.L.W. 97= 
1929 M.W.N. 676=10 Lah. 729=31 P.L.R. 1= 
A.I.R. 1929 P.C. 136=67 M.L.J. 866 (P.C.). 
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'No presumption. 


* A 

Where the status of the man is lower than the 
woman’s and the intercourse between them is ad- 
mittedly illicit for a large number of years no 
presumption of marriage arises merely because 
they lived as husband and wife and were regarded 
by their neighbours as such : 11 M.t.A. 194 (P.O.) 
and 82 All. 845 (P.O.), Rel. on ; 34 Mad. 277, Bef. 
{MarUn, CJ. and Murphy, J.). Gangadhar ToKA- 
BAM V . BAOHAPrA NAgappa. 119 I.C. 182 = 
31 Bom. L.R. 4S3 = A.I.R. 1929 Bom. 296. 
No presumption. 

Presnmption of a valid marriage from two per- 
sons living together as man and woman cannot be 
drawn where the union is between a man who is 
an Ahir and a Brahman widow, who cannot prima 
facie contract a valid marriage. {Jackson, A.J.C.). 
GULABCHANDv. BHAIYALAL. 119 I.G. 698= 

A. I.R. 1929 Nag. 393. 

‘ ■ Co-habitation and repute. 

A Mahombdan lady lived continuonsly with 
another man and had children who were treated by 
her, her relatives and friends as issues of that 
man. The latter had absolute power of disposal 
over her money. The incomes both o! the man and 
the woman were jointly assessed with taxes by the 
Munieipality. 

Held, that the reasonable conclusion was that 
the woman ^as married to the man. A. I. R. 
W16 P.O. 27, Bel. on. [Stuart, C. J. and Waeir 
Hasan, J.). ABDUL HALIM KHAN v. SAADAT ALI 
Khan. 112 I.c. 596=A.I.Ri 1929 Oadh 126. 

' Where a man and woman are living together 
as hnsband and wife fora largenumberof years and 
have always treated each other as husband and wife, 
always been looked on as husband and wife, 
and' there ieno obstacle to the marriage, the burden 
IB on the person who denies the marriage to prove 
that it did not take place. 3 M. I. A. 295 (P. 0.) : 

P- 0. 11 and 

81 Oal. 849, Bel. on. (Brown, J.). Maung Kyi v. 
MA Shwe BAW. 121 I.C. 718=7 Rang. 777= 

A.I.R. 1929 Rang. 341. 

1 . 1 . f^^^iOiption of marriage arises from long 
ob-hab^ation. (Heald, J.). MAUNQ NGWE San 
V. Ma yi. 117 I.c. 69= A.I.R. 1929 Rang. 64. 

•t/nwwmsd y}oman-^oncuhinage~^No we- 
tv/n^i\onof marriage from co-hahitation. 

marriage may arise from long 

connexion 

odnbubinage this presumption can- 
not anae. Bblatlona or conditions of persons or 
Mings once shown to exist are presumed to 

proved: If U is 

SSlfn X woman was unmarried at a 

oertein date the presumption is that ahe continues 

I® therefore when 

? • ^u marriage but there is a 

iivlni aafa'/ ^ not Carried bat was 

I&ritL “““ presumption 

SiSm J ) MT. Indi v. Jaimal 

« 27P.L.R. 829=A.I.R. 1927 Bah. 48. 

Ua ^controAl io marry— One party intern- 

/T**'** ^ cowmunwaic mth 
CMpnol be pT$sw7t$de T » 

oirchmstenoes, silence, absence, oon- 

^b-toileadla^CbdVt of Law to conclude that a 

^gteoment of , 

^I^BttJWhjxe^^biroumBtanoos were altogetherf extw- 
te'thaf the partiea eniaglU' and 


EVIDENCE ACT (1872). B. 114— MnideP. 

embarrassed by difficulties not of their making but 
by war breaking out and one of the party being 
interned during the war being suspected as German 
subject, 

Held, that even then to prove that this contraot 
was rescinded by mutual agreement is a burden of 
which the respondent must discharge himself. If 
he docs not so prove ho must make amends to the 
other party. (Lord Darling). LUCIA JACOB v. 
DAVID Alexander Wills. 89 I.C. 824= 

2 0.W.N. 695=22 M.L.W. 726 = 30 C.W.N. 298= 

A.I.R. 1925 P.C. 194 (P.C.). 

Legitimacy when presumed — Co'luibitation and 

repute. 

The presumption of legitimacy cannot be raised 
without laying the foundation for it under 8. 112. 
In absence of evidence legitimacy cannot be pre^ 
sumed. Under S. 114 the presumption of marriage 
arises from joint residence for a length of time or 
recognition as husband and wife by a certain num- 
ber of persons. [Odgers, J ). CHOCKALINGAM 
PiLLAi V. Sami Battar. 79 I.C. 623= 

A.I.R. 1929 Mad. 426. 

— S. 114— Harder. 

3i«rder hysome dacoits of person running front 

scene of dacoity— Murder not in furtherance ofeom^ 
mon intention. 

It can hardly be natural that the common inton^ 
tion of all the persons who took part in the robber^ 
was to murder not only persons who resisted them 
in the execution of the robbery but also to murder 
the persons who ran away from the scene of the 
robbery and therefore a murder of a person running 
from the scene of robbery oannot be said to bo in 
furtherance of the common intention of dacoits. 
(Harrison and Dalip Singh, JJ.). KABAM DiN v, 
emperor. 115 I.C. 1=30 Cp. L.J, 385= 

A.I R. 1929 Lab. 338. 
— ——The trial Judge rejected evidence about three 
objects, an umbrella, a stick and a bundle said to 
have been pointed out by the aooused, as being in 
the well where the body oi the dead man was 
found. This was not the exclusive evidence 
against the accused but there was other consider' 
able evidence also. 

Held, that the Judge should not have rejected 
the evidence. A.I.R. 1926 Mad. 638, Dist. (Coutts‘ 
Trotter, C.J. and Walsh, J.). PUBLIC PbosS* 
ODTOR V , Chandaya Shetty. 2 M. cp. 0, 56= 

A.I.R. 1929 Had. 03. 
■“-“T^Pergon knowing of his wife’s murder bat 
making no report to polico nor trying to find out 
murdoror— His conduct may load to oonolusion 
that ho was murderer. (Basaand Pullan, JJ.), 
Bhaqwan V . Emperor. 116 I.C. 193= 

6 0. V. N. 218=30 Op. L. J. 667= 
12 A.I. Op. R. 420= 4 Lack. 679« 
^ . A.I. R. 1929 Oudh 190. 

Potsontng by members ^Presumption when 

arises. 

A violent presumption that the deoeased was 
poisoned by the members of the family axtsee, 
perhaps on© of the strongest presumptions known 
to tho law, when a man dies in his own house 
eniiounded by his own family, and poisoned 
shortly after eating food which must have been 
prepared for him by his wife, and no explanation 
is forthcoming from the occupants of the house* 
hold as to what had happened to him to oausehis 
dwth, and where, in addition to such violent pro* 
sumption, the persons aocusad are proved to have 
been guilty of persistent lying In an attempt to 
aooonnt for the absence el the deoeased, and are 
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EYIDENCE act (1872). S. lH-Marder. 

also shown ^ have hidden the corpse to save 
t^mselves, the presumption becomes a certainty. 
^alsh and Pullan, JJ.). Emperor v. Mt. Hab 

97 I.C. All. 57= 

24 A L.J. 958=27 Cr. L.J. 1068= 

7 L.R. A. Cr. 156 = A.I.R. 1926 All. 737. 

Charge of murder and ‘theft—Possession of 

stolen property not explained— Accused cannot be pre- 
turned to have committed murder. 

When the charge is that the accused committed 
murder or theit in a building or both, it is not 
legitimate to presume that the accused are guilty 
of the more serious oflence of murder because they 
are unable or unwilling to explain their 
possession of stolen property, and when the un* 
explained possession of stolen property is the only 
ciroumstance appearing in the evidence against 
an accused they cannot be convicted of murder un* 
less the Court is satisfied that possession of the 
property could not have been transferred from the 
deceased to the accused except by the former being 
murdered. {Spencer, J.). SOGIAMUTHU PADAYACHI, 

in re. 93 I.C. 42=50 Mad. 274= 

27 Cr. L. J. 394 = A. I. R. 1926 Mad. 638. 

The possession of the jewels of a murdered 

woman if unexplained is presumptive evidence that 
the accused was the murderer as well as that he 
committed theft. 13 Mad. 426, Foil. {Spencer, J.). 
NainaMALAI KONAN, In re. 69 I. C. 377 = 

14 H.L.W. 418 = A.I.R. 1921 Mad. 679. 

— S. 114— Notice. 

Registered cover — Postman's endorsement of 

‘ refusal ’ thereon — Effect. 

Where a notice sent by post in a registered cover 
is returned by the postman with a note that the 
addressee refused to receive it and the posting of 
the notice has been proved, there is a presumption 
under 8. 114 that the addressee did refuse to receive 
it. Where such presumption arises, ibis for the 
party putting forward the plea of want of notice to 
rebut it. A. I. R. 1926 Lah. 520; 16 Cal. 681; 

17 C.W.N, 1073 and 28 C.W.N. 310, FoH. {Addison, 
J.). raunaq Ram v. Prabh Dayal. 

121 I.C. 382=31 P.L.R. 26 = A.I.R. 1930 Lah. 439. 
Suit .igainst Railway. Postal acknowledg- 
ment with other evidence may be sufficient proof of 
notice. {Ryves, J.). DUKLIS RAM Barai v. B.N.W. 
Ry. 73 I.C. 440=4 L.R.A.CIy. 48= 

A. I.R. 1923 All. 145. 
Notice under Bengal Cess Act— No presump- 
tion as to liability. 

No presumption of 8. 114, Cl. (c) of Evidence 
Act applies with respect to notice provided by 
B. 62 of Cess Act and the person who claims that 
a right or on obligation such as the payment of 
cess by a tenure-holder, has accrued, must prove 
that the liability had ))cen incurred and the things 
described in the Act had actually been done. The 
owner of rent-free lands is not bound to pay road 
ccsB before the publication of the valuation rolls 
under S. 62. {Jwala Prasad and Ross, JJ.). 
PlTAMBAU CnOWDHUKY V. SHAIKH RAHMAT 
ALL 65 I.C. 138=3 P. L.T. 282= 

1922 P. H. C. C. 167= A.I.R. 1922 Pat. 303. 

.^8, 114 — PoBsesslon and ownership. 

TJjorjc of land adjacent to joint propertv in | 

name jointowners is presumed to bo joint. {Mya \ 

J ' .‘‘aauley, JJ.). MA Bl v. Ma KHATTAN. i 
■ ,7R6 = 7Ran^. 744 = A.I.R. 1930 Rang. 72. I 

. ‘i ' pc8i<'Suion does not pass under the sale, a i 
prcbuin^ '.ton is apt to arise straightaway that the 


EYIDENCE ACT (1872), S. lU-Possession and 

ownership. 

sale-deed is a fraudulent 
BALAJI V. PANDUBANQ. 


one. 


{Findlay, J. C.). 
113 1.0. 884= 
A.I.R. 1928 Nag. 806. 

Determination of title to waste land— No one 

proving possession — Court can hold that the land is in 
possession of rightful owner. 

Under the Record-of-Rights the presumption at- 
taches to the correctness of the entry therein. Under 
S. 114, in determining a question of fact the Court 
may presume the existence of certain things. The 
entry in the Record-of-Rights has only a probative 
value but the presumption which the Court draws 
under S. 114 is a presumption of the existence of 
certain facts, and in determining tho title to waste 
laud the Court is entitled to hold that so long as 
no one else can prove possession-and tho property is 
incapable of possession it must be held to be in the 
possession of the rightful owner. {Suhrawardy 
and Graham, JJ.). NANDA KUMAR v. GUNDAD 
ALL 98 I.C. 849 = 44 C.L.J. 265= 

A.I.R. 1927 Gal. 49. 

The mere fact that a person chooses to pay 

somebody else's mortgage debt does not necessarily 
show that he has some title in the property mort- 
gaged . {Suhrawardy and Graham , JJ. ). GHUL AM 
SiDHiQUE Khan v. Jogendra Nath Mitra. 

96 I.C. 199=43 C.L.J. 452=31 C.W.N. 205 = 

A.I.R. 1926 Cal. 916. 

The more fact that in the revenue records the 

sons of a particular person are shown as jointly 
owning land is not sufficient to raise .a certain 
presumption that tb.at person was the owner of the 
land. {Broadway and Coldstream, JJ.). NATHA 
Singh t>. Mohan Singh. 97 I.C. 241= 

8 Lah. 30 = 8 L.L.J. 485 = 27 P.L.R. 721 = 

A.I.R. 1926 Lah. 659. 

Where defendants were shown to have been 

in peaceful possession for more than 60 years, 

Held, that it required very strong evidence in* 
deed to prove that the possession was only that 
of mortgagees. {Duckworth, J.). MAUNGPONiw. 
MaShwbKti. 84 I.C. 373=2 Rang. 397= 

A.I.R. 1925 Rang. 7. 

“Where the vacant plot of land belonged to 

one party tho natural inference would bo that it 
was ha who built upon tho land at his own expense 
and 0 H«s lies heavily on tho other party to prove 
that it was he that did so. {Raymond and Kennedy, 
A.J.Cs,). Habi ram ISARDAS V. Mt. HABIDEVI- 
BAI. A.I.R. 1928 Sind 18. 

There is no presumption that tho gadhi in a 

village in Berar belongs to the Doshmuk. (Fri* 
deaux, A.J.C.). ANNAJI v. LAXMAN. 78 I.C. 622= 

A.I.R. 1924 Nag. 199. 
-I -Tho more fact that the deeds are in the 
possession of tho mortgagor does not itself prove 
that the mortgagee was a mere benamidar for the 
mortgagor. {Macleod, C. J. o,ud Crump, J>). 
HiRAJiv. Vishnu. 79 J-C- 186= 

A.I.R. 1923 Bom. 429. 

Whore defendant’s name was mutated as 

full owner as per Will and was not challenged for 

over 12 years, , , , ,, 

Held, tho presumption was that he was full 
owner under tho Will. {Be Bossiffttof and Zafar 
AH, JJ.). LAjjA Ram v. Shambhu Nath. 

79I.C. 462=5 L L.J. 14® 
A.I.R. 1923 Lah. 252. 

Whore possession can bo rofertod to a law- 
ful origin tho presumption is that it was ooquitea 
lawfully and the burden of proving the contrary is 
on the party who alleges it, e.g,, the burden would 
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EYIDENCBAO!! (1872), S. 114 — PoBsesaton and 
ovneiBhlp. 

bd on the paity who alleges that he held the 
property as trespasser where he ought to hold as 
legatee or heir. (Daniels and Lyle, A. J*. Cs.). 
Kuab Naqeswab SAHAI V. 8hiam bahadub. 

9 O.L.J. 262=&.1.R. 1922 Oadh 231. 
—Land submerged under toaier — Re/ormalion — 
Party in possession up to the time of diluvion tcill he 
presumed to be in possession after reappearance. 

If the plaintid shows his possession down to the 
time of the diluvion, his possession is presumed 
to continue as long as the land continued to be 
submerged. 

Further in the case of land covered by water, 
the Court may, and generally should, presume, 
in the absence of evidences to the contrary, that a 
possession enjoyed by the plaintid before the 
twelve years, has continued until within the 12 
years. In other words, when the plaintid has 
shown that he was in possession of ‘the land at 
the time of diluvion, it must be presumed that he 
has continued to be in possession within 12 years 
of the suit. 9 Oal. 744 (P.B.) and 19 Oal. 669 
(P. 0.), Fott. {Das and Adami, JJ.). Gajadhab 
Pbasad V. DULHIN GuijAB Kobb. 2 P.L.T. 39= 

A I.R. 1921 Pat. 234. 

When land is not capable of actual enjoyment 

in the usual modes previous possession of plaint^ will 
he presumed to continue till contrary is proved. 

Per Dawson- Miller, C. f . — Possession, however, 
is not necessarily the same thing as user and if 
the land is of such a nature as to render it unfit 
for actual enjoyment in the usual modes it may 
properly be presumed that the previous possession 
of the plaintifi continued until the contrary is 
proved. This presumption is a presumption of 
fact. It is by no means conclusive and whether 
it Bhould he applied or not must depend upon the 
facts of each particular case. 9 Cal. 744 (F.B.), 
Bel, on, 

PetMuUick, J.— In every case the Court may 
draw a presumption as to possession from title. 
Ills a presumption of fact which the Evidence 
Act expressly warrants by S. 114. 8. 4 of that Aot 
enacts that >the Court may regard the fact as 
proved unless and until it is disproved or may call 
for proof of it, ' The ’discretion of the Court Is to 
1 with due regard to the nature of the 

mnd and the evidence in the case. 1 P. L. J. 148, 
Expl, {Dawson-MiUer, G.J, and MuUioJe, JX Indeb 
JjALL V, BAm Subat Kuer. 2 P.L.T 86* 

1921 P, H. C. C. 118=A.I.R. 1921 Pat. 168. 
~8- llf—Retracted honfession. 

It is not absolute rule of law that retracted 

confession cannot be accepted without oorrobora- 
ttvo evidenc^But where corroborative evidence 
does not show beyond reasonable doubt that 

. m *^*^*)* Bhaqwan Bab 

BHAQ^ V. EMPEROR. A.I.R. 1930 Pat. 289. 

riuie cs tOe 

+1.5^ ^ proper case a Court may aot upon re- 
trod wnfesslon alone, but the rule of prudence 
and safetyis to Mquire generally that such oonfes- 
sions should be corroborated in material parti- 
culars by some reliable evidence before an aowsed 

iFiUl Alit / .). KIWJA SUB0DHZ v$ EMPBROB. 

lie I. c. 770=8 Pat. 289=10 P. L. T. 649 s 

f' ' JO n w jP SP* 978^1929 Or, 0, 62= i 

-^8 A*l.,Cp.R. 148=A,I.R.,1929 Pat. 276. i 

ifie^a q,«Ate beypnd question that the 
tWWteAPPPiWteW.PrMtAOSlIj uaoonoborktfld 


E7IDENCE AOT (1872), B. 114— Statements and 
afiSdavits. 

anything in the prosecution evidence, do not afiord 
anything like a satisfactory basis for the conviction 
of the accused. (Piggott and! Walsh, JJ,), MT. 
SUKHiA V. Emperor. 73 I.C. 497=' 

24 Gr. L.J. 609=20 A.L.J. 669= 
A.I.R. 1922 All. 266. 

— S. 114 — Scope. 

Section 114 does not go so far as to enable 

the Court to presume that a cortaiu state of things 
existed in the past without any proof from the 
party who is required to satisfy the Court on the 
point. (Suhrawardy and Patterson, JJ,), BENGAL- 
NAGPOR Railway Company v. moolji Sioka 
And CO. 52 C.L.J. 236. 

The distinction between a mere inference 

and a presumption of fact is that the latter is an 
inference under 8. 114 and includes a presumption 
of the nature described in the illustrations, It 
also includes anything that, in English law, would 
rank as a presumption of law. (Ashworth and 
Kendall, JJ.). SITA RAM i>. Nanka. 

106 I.C. 250=59 All. 145=26 A.L.J. 833^ 

A.I.R. 1928 All. 16. 
' -What a party himself admits to be true may 
reasonably be presumed to be so and until the pre- 
sumption was rebutted the fact admitted must be 
taken to be established. (TTasir Basan, A. J. O.), 
GBOLAM SABWAB EHAN v. MOHAMMAD ALI 
Khan. 65 I.C. 398=8 O.L.J. 699= 

^ A.I.R. 1922 Oadh 98. 

— B. 114— Statements and aflBdaYits. 

■ ■ ^ Where a Court has to ^choose between two 

conflicting statements of a witness, by one of whioh 
he stands to gain a sum, while by the other ho 
stands to lose a bigger sum, the statemont against 
interest should ordinarily be preferred. [Courtney' 
Terrell and James, JJ.). GOBIND Qobhi v. BALDEO 

A.I.R. 1930 Pat. 293. 

-——When there is a definite allegation in an 
affidavit which is the only evidence in the case and 
that allegation is not traversed by the other side 
It must -be held to be correct. (Phiilios, JX 
0. V. VATHESWARA AYYAB V. K.M.R.M.L, KOMA- 
bappa Ohbttiab. 

r7 / 118 I.C. 247=1929 M.W.H.m 

- ■ , -u^radKtton between ajffldavits on opposite 

stdes'-i Judge's note about the proce^ings is to be 
accepted. j w 

agreed to abide by oath of the 
pJaintifi and the question was what the nature of 
agreement was and there was a direct contra- 
diotion between affidavits of the two pleaders. 

filed after a long time had elapsed, as 
to th6 nfttutd'ol tho agreement, 

*0 opon 

“id prosmne 

whn mnot *‘*^® P^esenoa of the Judge 

A?®^® ^®®° the facts and the 

nature of the agreement was what was agreed to 

® had no InSt o? 

motive m supporting the allegations of one aide ot 
the other and It must be presumed that be abtad 

oath in aoeordi^M 

wry difl«eat from steting oa o»th 
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H¥IDBKGE act (1872). S. 114-MIsceIIaneonr 

'height to 

the statement oven if it is admissible when no 

?ncf f person mak- 

ing the sUtement when he was examined as a wit- 
ness. (Krishnan and liamesam, J/.). T. Laksh- 
MI NAEASIMHAM V. V. Eukuaniamma. 

Q „ A.I.R. 1923 Mad. 225. 

— S. 114— Miscellaneous. 

-If at the time of bo6king, the Railway Com- 
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pany is dissatisfied and the person delivering the 
goods for carriage agrees that the condition of the 
packages is not satisfactory, it cannot afterwards be 
made matter of objection in a suit upon the con- 
tract that the packages were in good condition. 
(Rankin, C. J, and MitUr, J.). G.I.P. Ry. CO. v. 
Ohakbavbrti, Sons and Co. 106 I.C. 247= 
55 Cal. 142=47 C.L.J. 32=32 C.W.N. 53= 

A.I.R. 1928 Cal. 170. 

■ ■ - Migration-Personal law-~Applicability. 

The ordinary presumption of law is that when a 
person leaves one district and goes into another 
where a different 'custom prevails, he carries his 
personal law with him and unless there is some- 
thing to show that he had abandoned his personal 
law and had adopted the law of his new district, 
he will continue to bo governed by the personal 
law of his old district. (Hamson and Dalip Singh, 
/J.). Jugal das v. Mt. Jasodan bai. 

103 I.C. 170 = 9 Lah. 110= 
A.I.R. 1928 Lah. 212. 

— — of money. 

Where money is remitted to a person there 
is no presumption that the transaction was one of 
deposit and not of loan: (1916) 1 5I.W.N. 206, Diet. 
(Phillips, J.). MUBUGIAH V. PAKKIRIA. 

107 I.C. 290=A.I.R. 1928 Mad. 499. 
Omission to presume is no ground for rgotsion. 

A Court may presume that evidence which 
could be and is not produced would, if produced, 
be unfavourable to the person who withholds it: 
but it cannot be taken to bo a principle of law that 
the Court must presume it, and if the Court does 
not make such a presumption under the circum- 
stances of a case, it is no ground for iuterferiug in 
revision. (Pullan, J.). ADITYA PrASAD SlNGH v. 
EUFEBOB. 103 I.C. 560=1 L.C. 195= 

28 Cr.L.J. 704=8 A. I. Or. R. 414= 

A.I.R. 1927 Oadb318. 

■ ’Thing prescribed by statute. 

There is no impropriety in referring a thing 
as having been done when that thing is required to 
be done by a section in a statute. (Walsh, Sulaiman, 
ifukerjee, Boys and Ashworth, JJ.). BiNDRABAN t>. 
G. I. P. Ry. CO. 96 I. C. 1039=*24 A.L J. 825= 

A. I. R. 1926 All. 369 (P.B.). 

^^ranting hundi for debt due is presumably 

only cmdiiional payment and returning of bond for 
debt due does not rebut pres7imption. 

■ It is a question of fact to bo decided in each parti- 
cular case whether; the parties intended the sub- 
sequent hundi to be an absolute or a conditional 
payment of the original debt, and the presumption 
is that the effect of giving or taking of bill or note 
is that the debt was conditionally paid. This pre- 
sumption is not rebutted by the fact that previous 
promissory notes for the original debt were return- 
ed; 4 Lah. 151, Foil. (Campbell and Zafar AH, JJ.). 
Firm Bhudiiu Mal v. gokul Grand. 

92 I.C. 1015=7 Lah. 113=8 L L.J. 3= 
27P.L.R. 75= A.I.R. 1926 Lah. 328. 

Malicious prosecution — Charge absolutely 

growndless—li-^azonahU and probable caitse cannot be 
presumed. 


BYIDENOB act (1872), 8, 114, HI. (a)-Oronnd>. 
for presumption. 

In execution of a decree, the officer of the Court 
went to judgment-debtor’s house and attached some 
articIcB^ The judgment- debtor thereupon filed a 
complaint of theft against the decree-holder which 
was found to be groundless. In a suit for malicious 
prosecution by decree-holder against judgment- 
debtor. 

Held, where on the face of it, the charge 
brought by defendant against plaintiff is ground- 
less, it can safely be inferred that the defendant 
had no reasonable and probable cause and the 
plaintiff cannot be asked to give further evidence 
directly going to show that there was no reason- 
able and probable cause. (Rafique, J.). BiSHUN 
SaruP V. BINDRABAN. 73 1. C. 446 = 

„ A. I. R. 1923 All. 831. 

114, 111. (a)— Articles changing hands. 

Where the nature of the articles is such that 

they may be constantly changing hands, the re- 
covery of such articles more than 5 months after 
the theft cannot, in law, give rise to a 
pres^ption against the possessor, and it is 
not incumbent upon him to explain how he came 
by them. (Abdul Qadir, J.). HARI RAM t>. 
Emperor. 62 I. C. 867=22 Cr. L. J. 595= 

A. I. R. 1921 Lah. 89. 
— S. 114, 111. (a)~Bupden of proof. 

Long lapse of time between theft and discovery 

of stolen property. 

Where there . is long lapse of time between 
the theft and the discovery of the stolen property 
(in this case over 16 months), the onus of proving 
innocent possession should not be cast on the 
accused. 62 P. L. R. 1916, Bel. on. (Fforde, J.). 
Narain Singh y. Emperor. 108 I. C. 912= 

29 Cr. L. J. 464=29 P. L. R- 441 = 
A. 1. R. 1928 Lah. 687. 
Criminal case— Onus never changes. 

In a criminal case the onus is on the prosecution 
to prove beyond reasonable doubt the guilt of the 
accused. The onus never changes. 

Where the Judge stated in his dlreotion to the 
jury regarding Evidence Act, S. lU, III. (a) that if 
the property was proved or reasonably presumed to 
be stolen property, the onus would shift to the ac- 
cused to show that be acquired the property in an 
innocent manner, 

Held, that it was a misdirection: 31 0. L. J. 810 
and 1914 Cr. App. R. 45, Foil. (Netobould and 
Mukerji, JJ.). SATYA OHARAN MaNNA v. 

Emperor. 88 I. 0. 515=82 Cal. 223= 

26 Cr.L.J. 1155=A. 1. R. 1925 Gal. 666. 
— S. 114, 111. (a)-l)aooUy. 

“•Presumption relates to offence of dacoity also. 

The Presumption not confined to charges of 
theft but extends to all charges, however penal, 
not excluding even murder. Consequently whore 
a person charged with daooity is shown to have 
been in possession of part of stolen property soon 
after the dacoity it may bo presumed that he was 
one of the dacoits or ho received the property 
knowing it to have been stolen at the daooity : 
13 Mad. 426, Ref. (Maepherson and Davie, JJ.), 
Ramsarup Singh v, emperor. 

A. 1. R. 1930 Pat. 513. 

— S. 114, 111. (a)— Grounds for presumption. 

-Accused showing place where stolen property is 

concealed — When a ground. 

The more fact that an accused person points 
out the place in which stolen property is concealed 
does not give rise to any presumption under S. 114, 
or justify his conviction of the offence of receiving 
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BVZOBNO^ lOT (1672), S. 114, HI. (a)-GQUty 
kAowledj^e. 

stolen property, still less of the ofienoe of theft or 
dacoity. But if such property is produced from the 
house of the accused person a presumption would 
arise under S. Ill, Illus. (a), that the accused was 
either the thief or had received the goods knowing 
them to he stolen unless be can account for his 
possession' of the stolen articles : 17 All. 676, Be/. 
{Uiraa and. Broomfield, JJ.). Empeeoe u. Shiv- 
PDTBA7A BASLINGATA. 32 Bom. L. R. 574= 

A. L R. 1930 Bom. 244. 

— B. 114, 111. (a) — Guilty knowledge, 

— - -Articles of ordinary type found 2J years after 
theft— No presumption. 

2J years before the discovery, at the house of 
accused, of the articles (four silver ornaments of 
ordinary type worth Rs. 100) these had been re- 
moved from the houses of the two complainants by 
means of a dacoity. The accused was a goldsmith 
by caste and profession and when asked, he ex- 
plained that he himself had made them for his 
wife. The articles were found, except in one case, 
on the person of the wife of the accused. 

Held, that the accused cannot be presumed to be 
In possession of the articles with guilty knowledce* 
29 All. 188, Foil, (Uuherji, J.). CHHOTEY LAL 
V. Empebob. 88 I. 0. 722=26 Cp. L. J. 878= 
fl L. R. A. Op. 199=A.I.R. 1923 AH. 220. 
114, JU. (a)“MlBdIpeation to Jupy. 

' ; Before a ‘presumption under 8. 114(a) can 

arise, it must be proved that the goods found In the 

possession of the accused have been stolen. No such 

presumption will arise in a case when it may 

reasonably be presumed that the property in ques^ 

tmn 18 stolen property. A direction to the jury 

that the presence of a reasonable presumption of 

the property being stolen property is enough to 

raise^thd presumption of guilt, is misdirection. 

[Nenoh^d ^d Uukerji, JJ.). Satya Charan 

EMPBROB. 68 I. C, 518= 

‘ 26CP.L.J. 1185=52 Cal. 223= 

-n Tii" / » » . 1^25 Cal. 666. 

Ill, ilI*'(a)^NatapQ of poleeBsibn* 

« , raise legitimately the presump- 

possession of stolen property 

' ■ ' '' J ei‘ t ,i.i OJ?! li-X 924=?3 S.L.R. 5= 


-S. m, ni. (a)T^Pta8e„lon. *' 

tlw ,that the ' articles wme 

gags 

f L,J.1S9= 

44X Til V S' V. v; «24 AU. 701, 

S. «4. lU.,(a)-Po«seMlop loHowlng theft. 

"^When a person U foUi^d in possession of 
stolen articles soon after i the ■ theft the Jaw 

B^B that such perstm must either bethe thieffw 

the receiver p£ the etolen ^ goods** The ldfintit*v ^6 

®®^»Wi8h6d, the-Td^tity 

OltheithiefoBthereoeivecMoAtha stolen eo^« X 

P«.hm«dto.heleitabliahea, .(WtfrtdSaMwKff 
mzAM e. Empbbob; ,^.7 O.W.N. 827% 
-'‘ fl. m JjI l Li. *.I.'».rl980 Oudh 388., 

^ pejfgQQ ja .found in nosaefl. 

gmjolcthe BfaJ en, property, ahartly . after thi R; 

*^teilm)p*eaQoptioa tbat;;he htgoh pftjrt jfo thai 


EYIDENOB ACT (1872), B. 114, |H. (a)— Ttaf 
limit. ^ ^ cf' V.' 

theft. (Adavti and Scroi^e, JJ.), KHAIjIB JAHA 
Khan v. Empeeoe. 123 1. C. 393= 

31 Cr. L.J. 492=1930 Cp, C. 767= 

A.I.R. 1930 Fat. 383. 

—9. 114, 111. (a)’-PoBBe89lon not Immediate. 

- Possession of stolen property 19 months 
after theft raises no presumption that the holder 
thereof was either the thief or received the goods 
knowing them to be stolen: 22 O.W.N, 597; 
11 M.L.W. 43 and 22 Cr. L. J. 595, Foil. 
(Addison, J.). NAGLI v. EMPEEOE. 93 I.C. 471= 
27 Cr. L. J. 807= A.I.R. 1926 Lah. 828. 
——Where the accused was found possessed of 
stolen goods several months after the theft and at 
a place several miles away from the place of occur- 
rence no presumption that he is either the thief or 
a receiver of stolen property arises and the oni« 
is not on the accused to explain how he got the 
property and the proseoution cannot succeed by 
proving the defence to be false. (Campbell, J.), 
ALIA V. Empeeoe. 91 i.c. 54439 

27 Cr. L.J. 112= A.I.R. 1926 Lah. 272. 

No presumption arises out of mere , poBses- 

sion of stolen artiolos 12 years after they were 
stolen: A.I.R. 1926 Lah. 528, Foil. (Coldstreani, 
J.). MANQAlf V. EUPEEOB. 96 I.C. 660*; 

„ ' 27 Cr. L. J. 986 (Lah.). 

PoMMStcrt of property 2 years after ZoM-rRs/u* 

sal to answer ^ to source — Adverse inference is justi- 
fied. 

. Though usually a Court is not justified in 
drawing the presumption of guilty knowledge from 
possession of property such as jewellery nearly two 
y^rs after the property had been stolen or other- 
wise lost to the real owner, the Court is always 
entitled to request the possessor to disclose the 
name of the person from whom he had obtained the 
articles and the particulars as to the origin of the 
possession nnd the Court is entitled to. draw 
unfavourable inferences, if the accused refuses to 
disoloBo.such facts or gives an explanation which 
can be, shown to be false. (Lcntaigne, J.). Ram 
Pebshad V. King Emperor. 811 C 443= 

2 Rang. 80=26 Cp. L.J. 907=A.I.R. 1924 Rang. 256. 
— S. 11^, 111, (a) — ^Recent possession. 

What amounts to recent possession depends on 
facts of each case. 

The question - as to what amounts to recent 
possession sufl&oiont to justify the presumption of 
gujlt in any partioular oase, varies according as the 
stolen aiticfe; is, 01 is not, oaloulated to, readily 
pass (tom , hand tq hand: A.IR. 1926 Lah. 62? 

‘ ^ ’ A.IiR. 1921 Lah. .89, and 22. O.W.n' 

697, RsZ..on.,; But the strength and nature of suoh 

must wy according to the seriousness 
qf the offence and the nature of the nronettv 

. la'ili-w-ltae itoil*’'®- 
No-tme limit can ^ fCced^ ' 

““ '’® >»W«own to' dotot. 
Poss^Wion.oI aitiolos is recent oi 

othe^jBe. ■ Bat every case most be judged on its 
PTO facts,, rifa lew atolen articles were found in 
possession of a person under oiroumatancaa whiftK 
may gj^ve rise to the probability. of 

S.|"ssc:.-ss a S ts 

- K 4.1.8. liBgjiXl *93? 


II 
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BYIDENCB ACT (1872), S. 1«, III (b)-* Acoom- 
pHoe who ia. 

—8. in. ni. (b). 

‘ Aooomplioe,’ who la. 

CorrobOFatlon, extent and natnre, 

' Corroboration,' what is. 

Retracted confession. 

Value of accomplice’s evidence. 

Yaloe of approver’s evidence. 

HIscellaneoas. 

“8. m, 111. (b)— ‘Accomplice,’ who Is. 

Witnesses who admittedly bad witnessed 

the crime, who have assisted in concealing the 
evidence ol that crime or at least connived at such 
being done and who have not attempted to give 
any information either to the police or to any 
other person to enable the offender to be brought to 
justice are in a very little better position than that 
of accomplices. [F/orde and Hilton, JJ.). HAYATU 
V. Emperor. 120I.C. 190=31 Cr L.J. 50= 

1929 Cr.C. 87= A. 1. R. 1929 Lah. 540. 
■■ Witness, accused's paramour and assisting him 
to put murdered man on bed and covering him with 
chadar. 

Where the witness was the accused’s para- 
mour, and on her own admission accompanied 
him to the scene of the murder and waited outside 
the hut while the accused went in and murdered 
the husband of the witness and then covered 
him with a chadar and where after that, she re- 
turned to the village and shut herself up in 
her house and gave no information to any one 
until the uext morning when she told one of the 
P. Ws. privately what had happened, 

Held, that in these circumstances she was, to all 
intents and purposes, an accomplice of the mur- 
derer. (Scott’ Smith and Ff or de, JJ.). BahAwaF.A 
V CROWN. 88 I. C. 854=6 Lah. 183= 

26 P. L. R. 331 = 26 Cr. L. J. 1238= 

A.I.R. 1925 Lah. 432. 
— S. 114, 111. (b) — Corroboratlan, extent and 

nature. , , 

Where the case against accused depends on 

the view taken as to the corroboration of the 
approver’s story in material particulars, and 
whether it is such, taken along with the other facts 
and circumstances, that it can be relied upon as 
bringing home the guilt for the crime, the corrobo- 
ration of the approver’s story requires most careful 
investigation upon the question of the identity of 
the accused persons as participators in the occur- 
rence. {Pearson and Mullick, JJ.). MANOHAR 
MANDAL t>. emperor. 1930 Cr. C. 657= 

A. I. R. 1930 Cal. 430. 

Although it is not illegal to convict on the 

uncorroborated evidence of an accomplice, a con- 
viction on the uncorroborated evidence of an 
accomplice is rarely justifiable. The evidence in 
corroboration must be independent testimony 
which affects the accused by oonnecting or tend- 
ing to connect him with the crime, but the corro- 
boration need not be direct evidence that the 

accused committed the crime. It is sufficient if it 

is merely circumstantial evidence of his oonnexmn 

with the crime. (Rasa and NaMimtty, 

IIAZARI V. EMPEROR. ^ , J p- 927* 

A I R. 1930 Oudh 393. 

Several accused-corroboration as regards each 

accused— If necessary. 

Per Staples, A. J. C.— It is true that an appro- 
ver’s story should he corroborated not only as 
reg..'>lstbe facts of the case but also as regards 
the l^o'-.titv of the accused, but whore there are 
several uci-ui..;d and the story of the approver has 


BYIDENOE ACT (1872), 8. 114, III. (b)^rrobo* 
ration, extent and nature. 

been confirmed on many points, and as regards 
the identity of several of the aooused, it should not 
be oonsidered necessary that his story should be 
corroborated as regards the identity of the remain- 
ing accused unless there are reasons for believing 
that the approver has named those other accused 
on aocount of personal spite or for some other 
reason. The real test of the evidence of the ap- 
prover is whether it has been believed or not and 
when it has been corroborated on many points and 
has not been shown to be false in any particular it 
should be accepted ; and when onoc it has been 
accepted at- a whole, corroboration as regards the 
identity of each of several acoused should not bo 
demanded. A.I.R. 1921 Nag. 39; 9 All. 526, Expl . ; 
Rex V. Basherville, (1916) 2 K. B. 658, Dist. 

(Per Jachson and Subhedar, A.J.Cs .). — Even 
where there are several accused persons, an ap- 
prover's story to be corroborated as regards a parti- 
cular accused must be corroborated on some point 
which implicates that accused. It is not neces- 
sary that it should be corroborated on all points 
relating to him, but there must be some guarantee 
that his evidence is true as regards that particular 
accused. A. I. B. 1921 Nag. 39, Rel. on ; 14 Bom. 
331; A.I.R. 1922 Nag. 172; A, I. R. 1925 Nag. 78, 
Appl. {Jackson, A.J.C. on difference between Staples 
and Subhedar, A.J.Cs.). DoTJLAT i>. EMPEROR. 

120 I.C. 721=31 Cr. L. J. 153= 
A.I.R. 1930 Nag. 97. 
It is not all evidence corroborating the accom- 
plice’s story, which comes within the rule requir- 
ing corroboration. The corroboration indicated in 
S. 114, III. (b), is corroboration in material parti- 
cu'ars and these particulars must be such as to 
conneot or identify each of the aooused with the 
offence. {Rex v. Baskerville, (1916) 2 K. B. 658.] It 
is not necessary that the accomplice should be 
corroborated in every material particular, {Cum- 
ing and Lort Williams, JJ'.). Rebati MOHAN v» 
Emperor. 113 I.C. 238=32 C.W.N. 943= 

56 Cal. 150=30 Cr. L.J. 435= 
12 A. I. Cr.R. 265=A.I.R. 1?29 Cal. 57. 

.The extent of corroboration which a Court 
demands naturally varies with the circumstances 
of each case, including the character and antece- 
dents of the approver and the degree of suspicion 
attached to his evidence. {Bhide and JohnstoM, 
JJ.). HAKAM SINGH v. EUPEROB. 

1929 Cr. 0. 626 = A.I.R. 1929 Lah. 850. 

■■-Corroboration need not necessarily consist of 
direct evidence that the aooused committed the 
crime ; it is sufficient even if it consists of circum- 
stantial evidence of his connexion with the crime. 
Rex V. Baskerville, (1916) 2 K.B. 658 ; Rex v. Marks 
Feigenboum, (1919) I K. B 431, Rel. on and Expl. 
{Bhide and Johnstone, JJ.). HAKIM SiNQH v. 
EMPEROR. 1929 Cr.C. 626 = A.I.R. 1929 Lah. 830. 

Corroborative evidence itself need not be ^effi- 
cient to iass conviction on — Independent evidence 
showing in material points that the story of the ac- 
complice w true, w sufficient corroboratwn. 

The nature of the corroboration will neoessarily 
vary according to the particular oiroumstanoos <u 
the offence charged and it would be 1° ® 
degree dangerous to attempt to formulate the kind 
of evidence which would be regarded as corrobora- 
tion, except to say that corroborative evidence is 
evidence which shows or tends to show that the 
story of the accomplice, that the acoused commit- 
ted the crime, is true not merely that the onme 
has been committed, but that It was committed by 
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syiDENGE ACT (1872), S. 114, 111. (b)— Corrobo- 
ration. extent and natnre. 

the accused. The corroboration need not be direct 
evidence that the accused committed the crime ; 
it is sufficient if it is merely circumstantial evi- 
dence of his connexion with the crime. 

Corroborative evidence need not be sufficient in 
itself to base a conviction on. Confirmation of the 
story of an accomplice does not mean that 
there should be independent evidence of the 
accomplice’s account of the crime itself. What 
the law clearly requires is that some relevant and 
material part of the approver’s story incriminating 
the accused should have support from an indepen- 
dent source. This supplies a test of the truth of 
the accomplice's narrative as a whole by checking 
it in some relevant portion. Rex v. Baskerville, 
U916) 2 K. B. 658, Foil. {F/orde, J. on difference 
between Aga Haidar and Broadway, JJ.). BAR 
KATI V. EiiPEROB. 103 I.C. 49 = 28 Cr.L.J. 625= 

8 A.I.Cr. R. 273=A.I.R. 1927 Lah. 581. 
Corroboration must go to the guilt of each ac- 
cused separately. 

An accomplice is unworthy of credit, unless he is 
corroborated in material particulars. The corrobo- 
ration must go to the guilt of each of the accused 
separately. 8 All. 806, Foil. It must be such as 
to satisfy the Court that the approver has not sub- 
stituted the name of one or more of the accused 
for that of some other person, possibly a particular 
friend of his own, who actually took part in the 
offence. The rule is not absolute ; 9 All. 528, Ref. 
But it is only in exceptional cases that the corro- 
boration can be dispensed with. (5i7n2)son and 
Qffkaran Nath Misra, A. J. Cs.}. Sheo NABAIN 
SiNOHv. King Emperor. 

89 I.C. 201 = 12 0. L. J. 429=26 Cr. L-J. 1817= 

A.I.R. 1925 OiidhTlS. 
Where there are mote than one accused 
there should be corroboration of approver’s story 
against each. {Broadway, J.). Suleuan v. The 
Obown, 76 I.C. 716=25 Cr L J. 252= 

A. I. R. 1923 Lah. 385. 
No hard and fast rules can however be laid 
down to regulate the extent and nature of such 
corroboration, this being dependant entirely on the 
oiroumstanoes of each case. The fabrioation of a 
false defence cannot be regarded as sufficient to 
corroborate an approver. {Scott-Smith and Broad- 
way, JJ.). MAHANT NARAIN das V. EMPEROR. 

68 1,0. 113=4 L.L.J. 91=3 Lah. 144 = 
9 PiW.R. 1922= 23 Gp. L- J. 513= 
„ . , A.I.R. 1922 Lah. 1. 

— 1 Nature at^ extent of corroboration required 

discussed English and Indian Law on the point do 
not differ. 

Oonfiimation (ooiioboratlon) does not mean that 
there should be independent evidence of that 
which the acoomplioe relates, otherwise his testi- 
mony would be unnecessary. But one acoom- 
plioe’s evidence is not corroboration of the testi- 
mony of another accomplice. (1848) 8 Cox 0. 0. 
52$ and 631. 

Evidence in corroboration must be evidence 
which implicates the accused, 4.e., which confirms 
in some material particular not only the evidence 
that the crime has been committed but also that 
the prisoner committed it. 

The ooxroboration need not be direct evidence 
the accused committed the crime ; it Is suffl- 
oient if it is merely oiroumstantial evidence of his 
oweotion with the crime. Were the law othei- 
wiwt.manroriines which are usually oommitted 
betvm* apoomplio^s in secret, j snoh as incest, 

D. D, YoL. m— 41 & 43 


B7IDENGE ACT (1872), B. 114, III. (b)— ‘ Corrobo- 

ration,’ what Is. 

offences with females, etc., could never be brought 
to justice. Bex V. Baskervlle, (1916)2 K. B. 658 
at P. 667. 

The law in this country regarding corroboration 
of an accomplice’s evidence does not differ from 
English law. {Kotval, A.J.C.). KISAN v. EMPEROR. 

67 I.C. 343=6 N.L.J. 52=23 Cr. L J. 391= 

A.I.R. 1922 Nag. 172. 

— S. 114. 111. (b)—‘ Corroboration, ’ what is. 

— ■ -To use the statement of an approver in such 
a way as to convict an accused on its strength, care 
should betaken to see that it is corroborated in 
material particulars so as to induce one to an in- 
ference that the accused were connected with and 
guilty of the offence. (Bhide and Fforde, JJ.). 
Nathu Labha V. Emperor. 114 I.C. 326= 

30 Cr. L.i. 292=12 A. I. Cr. R. 223 = 

A.I.R. 1929 Lah. 680. 

I An approver’s evidence is unworthy of credit 
unless corroborated in material particulars. And 
where the only corroborating evidence is that of 
the approver’s son. w ho repeats psrrot* like what he 
is tutored to say, it is not safe to convict a person. 
{Zafar Ali and Bhide, JJ.). Mehr SiNGH t>. 
Emperor. 122 I.C. 91=11 L L.J. 223= 

30 P. L. R. 422=1929 Cr. C. 149 = 
A. I. R. 1929 Lab. 587. 

■ ' Where the evidence of an approver is princi- 
pally on the question of conspiracy and where that 
evidepce is sought to be corroborated by the evi- 
dence of the conlessing accused, it amounts to this 
that one tainted piece of evidence is sought to be 
corroborated by another tainted piece of evidence 
and would not jnstify the conviction of co-accused, 
(C. C. Ghose and Jack, JJ.). LatafAT Hossain v, 
Empebor. 116 I.C. 174= 

30 Cr. L.J. 686 = 12 A.I, Cr. R. 460= 
33 C. W. N. 58 = A.I.R. 1928 Cal. 74S. 

The evidence of an accused person’s conduct 

may be used ae corroboration of an approver’s 
Btory : R. v. Feigunbaum, (1919) 1 K.B. 481, Bel on. 
(Addison and Cddstream, JJ.). OHATRU Malik v 
emperor. Ill I.C. 436=29 Cr.L.J. 851 = 

10 Lah. 265=11 A L Cr. R. 171 = 
31 P.L.R. 41 = A. I. B. 1928 Lah. 681. 

The production of stolen property by an 

accused person even from a place which is not in 
his own posseBsion may be accepted as material 
corroboration of the evidence of an accomplice who 
has deposed that the accused joined him in com- 
mitting the burglary or theft: A.I.R. 1928 Lah. 335, 
Foil. {Coldstream, J.). MUHAMMAD v. Empebob! 

Ill I. C. 4*7=29 Cr. L. J. 863= 

11 A. I. Or. R. 198. 

A pprover's story. 

The mere fact that the approver produced a 
spear and a dang from a field and be stated that the 
spear was used by the accused is not corroboration 
of the approver’s story : so also the fact that the 
accused was stained with human blood, does nob 
corroborate the approver’s story. (Fforde J ) 
Ohanan Singh v. King Empebob. 99 1,0. 929= 

8 L.L.J. 610=28 P.L.R. 39=28 Cr. L. J. 193=s 
7 A. I. Cp. R. 173= A.I.R. 1927 Lah. 78. 
— : — Existence of a motive for the offence is not 
sufficient. 

The existence of general hostility, general enmity 
and a desire, however strong, or a motive, however 

effective, to procure the death of another person 
may be a piece of oiroumstantial evidence, but 
not corroboration of a sworn statement of partioi^ 
pation in a particular crime, Oooroboratlon must 
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point indubitably to the identification of the per- 
son charged with the particular act with which 
the direct evidence connects him. {Walsh and 
Dalai, JJ.). Kalwa V. Empbror. 

95 I.C. 74 = 48 All. 409= 
24 A.L.J 410=7 L.R.A. Cr. 105= 
27 Cr. L.J. 746= A. I. R. 1926 All. 377. 

Where an approver gave evidence that the 

deceased had been put to death by the accused 
and himself for the sake of his ornaments, and a 
witness deposed that the accused was seen talking 
to the deceased on the evening on which ho dis- 
appeared, 

Beld, that the deposition of the witness did not 
amount to a material corroboration of the appro- 
ver’s statement. (Scoft-Smifli and Zafar Ali,JJ.). 
EMPEROR V. Bam K.ARAN. 88 I. C. 453= 

7 L.L.J. 528=26 Cr. L.J. 1141 = 
26 P.L.R. 295 = A.I.R. 1925 Lah. 600. 

Stolen property being found in possession of 

accused is sufficient corroboration. {Zafar Ali, •/.). 
Maula Dad v. Emperor. 86 I.C. 69= 

26 Cr. L.J. 693=26 P L.R. 40 = 
A. I. R. 1925 Lah. 426. 

Dacoity. ^ 

In a dacoity case, where an approver gives 
evidence, the fact that on some day previous to the 
dacoity, the accused were seen together at a place 
other than that at which the dacoity took place is 
not such corroboration of the approver's evidence 
as to justify the conviction of the accused. {Zafar 
Ali, /.). maula Dad v. Emperor. 86 I.C. 69= 

26 Cr.L.J. 693=26 P. L. R. 40= 
A.I.R. 1925 Lab. 426. 

Evidence of motive is not corroboration of 

any of the incidents of the crime. 130 C. 247, Ref. 
{DaXal and Cuming , A.J.Cs.). SHEO Ambabv. 
emperor. 77 I.C 439=25 Cr.L.J. 391 = 

A.I.R. 1925 Ondh 295. 

Discovery of articles is sufficient corrobora- 
tion of approver’s statement. {Broadway, J.). 
WADHAWA SINOH V. THE CROWN. 76 I. C. 819= 
25 Cr. L. J. 259= A.I.R. 1923 Lah. 389. 
Penal Code, Ss. 395 and 397. 

Where some common things were found in the 
search and some other things found, claimed by 
the accused to be their own, were not mentioned 
in the first report and a gun and a sword were 
found which were proved to belong to complainant 
but which were concealed because the complainant 
did not hold a license, 

Held, that there was no sufficient corroboration 
of approver’s story to justify conviction. {Broad- 
way, J.). SULEMAN V. The Crown. 

76 I. 0. 716=25 Cr. L. J. 252= 
A. I. R. 1923 Lah. 385. 

Corroboration by other accomplices is useless— 

Corroboration must be of commission of offence. 

Where the evidence of witnesses relied on to cor- 
roborate the approver does not go beyond stating 
that the accused wanted to kill the deceased and 
with that object got information from them of the 
deceased's movementn on the night in question. 

Held, this is not inconsistent with the possibili- 
ty that they might depute the approver only to do 
the foul deed. Even if these statements did fur- 
nish any kind of corroboration they cannot be used 
for that purpose, where the witnesses who corrobo- 
rate are themselves accomplices, according to their 
own showing and their evidence^ would require 
corroboration before it could be relied upon, espe- 
cially when they have retracted tbeii Btatements# 
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49I.C. 607 ; 13 1.0.993; 14 P.R. 1894, Or., Foil. 
{Shadi Lai. C.J . and Abdul Qadir, J.). AHMAD Nob 
V. Emperor. 68 I.C. 821=23 Cr. L.J. 597= 

^ A.I.R 1923 Lah. 76. 

The discovery of blood in the convict’s 

house and on bis finger nails, and his suspicious 
conduct on the day of murder, furnish an adequate 
corroboration of 'the approver’s testimony. {Shadi 
Lai, C.J. and Moli Sagar, J.). Ghulam Hassan 
u. Emperor. 4 l. L. J. 405= 

A.I.R. 1921 Lah. 392. 
— S. 114. 111. (b)— Retracted confession. 

^ — Conclusive against himself but is only evidence 

against other co-accused. 

Where a confession does not appear to have 
been tutored nor made under the influence of 
drugs or fear but is one which adds to the know- 
ledge which was then available as to the cause of 
death in many particulars and has not been con- 
tradicted by anything and thus appears to be in 
the evidence a true confession it is sufficient, with- 
out any corroborative evidence, for the conviction 
of the maker though retracted. A.I.R. 1927 Oudh 
17, Foil. 

Such a confession is not alone sufficient evi- 
dence to justify a conviction of a co-accused but 
that confession if unrebutted is admissible 
in evidence against a co*accu6cd. {Roza and 
Pullan, JJ.). Sheo Ratan II. Empbror. 

114 I.C. 771 = 6 O.W.N. 169= 
SOCr.L J. 360= A.I.R. 1929 Oudh 167. 
— 8. 114, III. (b) — Yalue of accomplice 's evidence. 
Evidence of accomplice requires corrobora- 
tion. {Boys, J.). PARAS Ram t>. emperor. 

A.I.R. 1930 All. 740. 

The statement made by an accomplice should 

be accepted when it is strongly corroborated in 
material particulars by clear and cogent evidence 
for authenticity of which is not open to doubt. 
{Toung and Sen, JJ.). MT. Khuban v. EmPEROR. 
120 I.C. 257 = 31 Cr. L. J. 26=1930 Cr. C. 45= 

A. 1. R. 1930 AIL 29. 

Although it is not illegal to convict on the 

uncorroborated evidence of an accomplice there is 
a consensus of opinion that a conviction on the 
uncorroborated testimony of an accomplice is rarely 
justified. Nature of corroboration that is required 
indicated. {Raea and Nanavutty,JJ.). BachchU 

V. EMPEROR. 7 O.Yf.N. 862=1930 Cr. C. 1079= 

A.I.R. 1930 Oudh 455. 

Confession implicating a co-accused requires 

corroboration if a co accused is to be convicted on 
it. 88 Cal. 559 ; 15 Bom. 66 and 88 Bom. 156, Ref. 
{Adami and Scroope, JJ.). Khatir JAMA KHAN v. 
Emperor. 123 I.C. 393=31 Cr. L. J 492= 

1930 Cr. C. 767 = A.I.R. 1980 Pat. 385. 

The testimony of a professed accomplice 

requires to be carefully scrutinized with anxious 
search for possible corroboration. {Lord Atkin). 

W. 0. Macdonald v. Fred latineb. 

112 I. C. 375=29 M L.W. 165= 
A. I. R. 1929 P.C. 16 (P.C.). 
The statement of a co-acoused is admissible 
in evidence but according to the usual practice and 
as a rule of prudence it is unsafe to accept the 
tainted testimony of an accomplice so long as it is 
not corroborated in material particulars. The 
difficulty enhances where the said accomplice does 
not adhere to his statement. (Sen, J.). MAN SiNQH 
V. Emperor. 121 I.C. 103=11 L.R.A.Cr. 1* 

13 A.I.Cr. R. 52=1929 Cr.C. 666= 
31 Cr.L.J. 206= A.I.R. 1929 All. 928. 
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accomplice's evidence. 

Slighter degree — Of corroboration when suffi- 

<aent. 

Where police officers act in conspiracy with one 
another to demand and receive illegal gratification 
and are ready to make use of their official position 
to enforce such demand, the testimony of accooa* 
plices who are really victimised by them into ofier- 
ing them illegal gratification and have not willingly 
-done so requires a much slighter degree of corro- 
lioration than would be the case if the accomplices 
were entirely voluntary accomplices. 33 Cal. 
•649, iJfi/. [Mirea and Murphy, JJ.). EUPEBOB v. 
C.E. RING. 120 I.C. 340=53 Bom. 479= 

31 Bom. L.R. 345=1929 Cr. C. 114= 
3tCp. L.J. 65 = A I.R. 1929 Bom. 296. 
"May'* is not “ intist ” and evidence of accom- 
plice stands on same footing as other evidence. 

Although S. 1L4, illus. (b), provides that a Court 
may presume that the evidence of an accomplice is 
unworthy of credit, unless corroborated, “may” is 
not “must” and no decision of Court can make it 
“must.” Therefore in spite of all that has been 
said to the contrary in law, the evidence of an 
accomplice stands on the same footing as any other 
evidence. The Court is not obliged to hold that 
he is unworthy of credit and must bo corroborated. 
It is for the Court to consider after taking into 
.consideration all the circumstances one of which 
heing that he is an accomplice whether it does or 
.does not rely on the evidence. To entirely rule 
out the uncorroborated evidence of an accomplice 
might in many oases lead to miscarriage of justice. 
■{Cuming and Lort-Williams, JJ.). BilPBROB v. 
O.A. Mathews. 1929 Or. C. 66t9= 

A.I.R. 1929 Cal. 622. 

Sale discussed. 

There is no definite rule of law that a person 
.hannot be convicted upon the uncorroborated evi- 
dence of an accomplice. But 111. <b) to S. 114 of 
the Evidence Act Is the rule in such cases and 
Courts must act up to it. If the suspicion which 
attaches to the evidence of an aooomplioe be not 
•removed that evidence should not be acted upon 
unless oorroborated in material particulars. Rule 
as to eorroboration elaborately discussed. {Scroops 
and CHatterJi, JJ.). BMPEBOR «. KAILASH 
MISSI^ 11 P.L.T. B4S. 

uneorroboraUd testimony. 

Although a conviction is not “ illegal ” 
’merely because it proceeds on the uncorroborated 
testimony of an accomplice, the rule of praotioe is 
now firmly^ established that corroboration of suoh 
'testimony in material partioulais oonneoting each 
of the individual accused with the crime is neoes- 
•aary to justify his conviction : A. I. R. 1927 Lab 
681, Ref. {Bhide and Johnstone, JJ.). Hazam Sinqh 
t>.iEuPEROB.1929Cp. C.828=A.I.R. 1929 Lah. 880. 

The well-known rule of criminal law that an 

accomplice is unworthy of credit unless he is 
eorroborated in material particulars, which is 
formulated in 8. 114, III. (b), is not absolute as will 
be evident from s. 114 as to 111. (b) and S. 183 
but it is only in exceptional oases that the 
•corroboration oan be dispensed with. AIR 
1928 Oudh 430, Cons. {Raea, J.). Lale t>. Ehpebob 

1181,0 423=0 O.W R. 441=30 Or. LJ. 922= 

1929 Cr. 0. 143= A.I.R. 1929 Oudh 321 
Credibility of approver. 

The testimony of one aooomplioe is of little 
yalne as a piece of corroborative evidence in 
;toPPorfc of the testimony of another aooomplioe 
xhtf testimony of an approver can be need for the 
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purpose of corroboration if the taint attached to it 
is removed. But this “taint” must be removed to 
such an extent that the Court is prepared to believe 
the testimony of the approver in the same way and 
to the same extent as the testimony of an ordinary 
witoess whom it considers to be worthy of credit. 
A.I.R. 1923 Lah. 76 and 20 P. R 1919, Ref {Bhide 
and Johnstone, JJ.). HAKAM SiNGH i>. Emperor. 

1929 Cr. G. 628= A.I.R. 1929 Lah. 850. 

■ ■ ‘Confession of co'occused. 

Although a confession of one oo-accused may be 
taken into consideration against another under the 
provisions of S. 30, it would be unsafe, if not 
illegal, to rely on it without further corroboration 
in material particulars. {Harrison and Dalip 
Singh, JJ.). Kabam Din v. Emperob. 

115 I. C. 1=30 Cr. L. J. 383= 
A. I. R. 1929 Lah. 338. 
' ■ — Confession by co^accused. 

Where there is nothing against an accused per- 
son but a confession made by a co-acoused from 
the dock at the trial, a conviction cannot be 
supported. {Waller, J.). GOVINDU NaidO v. 
Emperor. 118 1.0.512=1929 m. W. N. 391= 


X M. ur. C. 78=30 Or. L.J. 932= 
A.I.R. 1929 Mad. 285. 

Where the accomplice makes his confession 

and sticks to it, and he actually allows himself to 
be convicted upon it, no doubt to that extent, there 
is some sort of guarantee of its truthfulness, but he 
remains an accomplice with all the suspicion 
attaching to an accomplice, and his evidence must 
be viewed with all the suspicion which ordinarily 
attaches to the evidence of an accomplice. 
{Walmsley and Mukerji, JJ.). Empbeor v. 
Komoruddin sheikh. A.I.R. 1928 Cal. 233, 

■ Although under S, 133, Evidence Act, an 

accomplice is a competent witness against an 
accused person and a conviction is not illegal 
merely because it proceeds upon the uncorroborat- 
ed testimony of suoh aooomplioe, the rule of 
caution that such testimony should be supported 
by extrinsic evidence oonneoting the accused with 
the crime as now regarded as a rule of law, and 
although it is not illegal to convict a person on the 
uncorroborated testimony of an approver, the 
Courts in points of facts always insist upon the 
rule being followed. {Fforde. J. on difference between. 
Aga Haidar and Broadway, JJ.). Barkati «. 
Emperor. 103 I. 0.49=23 Of. L. J. 625= 

8 A.I. Or. R. 273= A. I. R. 1927 Lah. 881. 
-In dealing with the evidence of an accom- 
plice the Judge is not bound to rely on such state- 
ments only as are corroborated by other reliable 
evidence. Once a foundation is established for a 
^lief that a witness is speaking the truth because 
he 18 corroborated by true evidence on material 
points, the Judge is at liberty to come to a oon- 
olusion as to the truth or falsehood of other state- 
ments not corroborated. {Macleod, C, J. and 
J BHIMRAO NARASIMHA HUBLIOAR » 
BMPEBOB 86 I. C. 72=27 Bom. L. R. 120 = 

26Cf. L. J.698=A. I. R. 1928 Bom. 261. 
Coaccused. 

ConfesBing oo-acoused’s evidence is uraotl- 

oally that of an approver, and must be treated as 

f oonfession was not fiea 

from inducement, {Wasir Hasan and Cuming 
A. J, Off.). Mahadeo V. King Emperor. ^ 

n 1 h' L R* 1924 (iadh 68. 

^ — Oonviotionof accused oannot be based on 

evidence of accomplices unless such evidence la 
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corroborated in some material and satisfactory 
manner. {Das and Bucknill, JJ.). DhUNNU 
Beldar V. Emperor. 2 P. L. T. 757= 

A. I. R. 1921 Pat. 406. 
— S. 114, 111. (b)— Value of approver’s evidence- 

— Numerous persons from area of 50 miles 

tried for dacoity — Ofiences continuing for over four 
years— Consistently correct identification is difli* 
cult— Approver failing to identify particu- 
lar person on one occasion — His evidence becomes 
■weak regarding that man, but he can be convicted 
if there is strong evidence besides that of approver. 
(Stuart. C. J. and Baza, J.). Khjlawan v. 
Emperor. 112 I. c. 337=5 o. W. N. 760= 

29 Cr. L. J. 1009=11 A. I. Cr. R. 273= 

A. I. R. 1928 Oudh 430. 

The evidence of an approver does not differ 

from the evidence of any other witness save in one 
particular respect, namely, that the evidence of an 
accomplice is regarded ab initio as open to grave 
suspicion. Accordingly, if the suspicion which 
attaches to the evidence of an accomplice be not 
removed, that evidence should not be acted upon 
unless corroborated in some material particuhar 
and if the suspicion attaching to the accomplice’s 
evidence is removed then that evidence may be 
acted upon, even though uncorroborated and 
the guilt of the accused may be established upon 
that evidence alone. The law on the point as 
laid down in Ss. 114 , 133 and 134 , Evidence Act, 
gives no countenance to the contention that the 
uncorroborated testimony of an accomplice is neces- 
sarily insufficient to establish a charge against an 
accused. [Courtney- Terrell, C. J. and Maepherson, 
/.). Rattan Dhanuk n. Emperor, 113 1.0.329^ 
9 P.L.T. 672 = 8 Pat. 235=30 Or. L.J. 137 = 
11 A. I. Cr. R.41 = A.I.R. 1928 Pat. 630. 

— -It is not safe to base a conviction upon the 
evidence of such an approver who obviously is 
deeply interested in putting responsibility for the 
offence upon shoulders other than his own, nnless 
there is some independent evidence to corroborate 
his story in material particulars. (Fforde, J.). 
Chanan Singh t. King Emperor. 99 I C. 929= 

8 L.L.J. 610=28 P-L-R. 39 = 28 Cr. L.J. 193= 
7 A. I. Cr. R. 173=A.I.R. 1927 Lah. 78. 

The acquittal of any number of persons for 

want of corroboration cannot weaken the weight of 
the testimony of an approver. The matter would 
be different, if it is shown that even one accused 
person has been acquitted not for want of corrobo- 
ration but in virtue of a finding that the accused 
person was innocent of the crime. [Dalai and 
Neave, A.J. Cs.). Murli Brahman t>. King em- 
peror, 89 I. C. 836=27 0. C, 385 = 

26 Cr. L.J. 1412=A.I.R. 1925 Ondh 374. 

A person who owns himself to be a scoundrel 

and in addition to that is also a traitor, is a per- 
son whose evidence must be received with caution. 
Nevertheless the law does not require the total 
rejection of accomplice’s evidence. It is enough if 
after considering the evidence, the Courtis of opi- 
nion that the whole body of evidence put together 
proves the guilt of the accused person. [Kennedy, 
J C. and Aston, A.J.C.).EilPEBO^ v. SUNDER DAS. 
8? I. C. 918=19 S.L.R. 111 = 26 Cr. L. J. 1028= 

A.I.R. 1925 Sind 298. 

When an Approver makes the contradictory 

stalL-mentfl that which seems to be pressed cannot 
bea'.^?uted. (Fforde, J.). Saudaoar Singh v. 
EMI'EROP. 77 I.C. 895=3 L.L.J. 372= 

26 Or. L.J. 495= A.I.R. 1923 Lah. 683. 
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— The facts, that prior to the making of their- 

statements previous concert between approvers was. 
highly improbable, have to be paid regard to 
m connection with illus. (b) to S. 114. (5coif- 
Stmth and Broadway, JJ.). MAHANT Narain 

Dasv. Emperor. 68 I C. 113 = 3Lah 144 = 

4 L. L J. 91 = 9 P.W.R. Cr. 1922= 
23 Cr. L.J. 513=A.I.R. 1922 Lah. 1.. 

— — An approver’s evidence is in itself tainted- 
evidence though in some cases it may be worthy 
of belief for various reasons but the uncorroborated 
statement of an approver taken at the end of tho 
trial is of very little evidentiary value. (S)iadi Lai, 
C.J. and Wilberforce, J.). SUNDER SiNOH u! 
Emperor. 66 I.C. 187=4 Lah. L.J. 284= 

23 Cr. L.J. 261. 

In order to support conviction the statement 

of an approver, especially of one whoso initial state- 
ment was very long delayed, requires material, 
corroboration connecting each individual accused 
with the crime committed. [Eirrison. J.). S\R- 
DARE V. Emperor, 63 I.C. 612=22 Cr. L.J. 676 
— 8. 114. 111. (b) — Uiscellaneons. 

Court should exercise judicial discretion 

and have regard to facts of case in considering’ 
whether an accomplice is or is not worthy of credit; 
[Courtney-Terrell, C. J. and Maepherson, J.), 
Rattan dhanuk V. Emperor. iisi.c 329= 

9 P.L.T. 672 = 8 Pat. 235 = 30 Cr. L.J. 137= 
12 A l. Cr. R. 41= A.I.R. 1928 Pat. 630* 

Accomplice is presumed to be unworthy of ere* 

dit—J ury must be directed that corroboration is neces- 
sary. 

Among the presumptions a Court may make, is- 
the presumption that an accomplice is unworthy 
of credit, unless he is corroborated in material- 
particulars. That is a direction of law or of prac- 
tice, which Judges themselves should give to every 
jury in any case in which they have to direct them, 
upon the law and which in matters of fact they 
should themselves follow : 29 All. 484, Diet.; 4 Cal, 
483, Foil. [Walsh and Dalai, JJ.). Kalwa v. 
Emperor. 95 I.C. 74=48 All. 409= 

24 A.L. J. 410=7 L.R.A. Cr.i05= 
27 Cr L.J. 746=A.I.R. 1926 All. 377. 

Though 111. (b) is not imperative, the Courta 

ex majore.cautela insist upon the corroboration of 
an approver’s evidence in material particulars. 
A.I.R. 1924 Lah. 357, Foil. [Kincaid, J.C. and Aston, 
A.J.C.). Faizullah V. Emperor. 81 I.C. 881= 

19 8.L.R. 183=25 Cr.L.J. 1057=^ 
A.I.R. 1925 Sind 105. 

— S. 114, III. (e)— Aegnisition of land. 

Failure of a District Board to prove tho 
actual acquisition and possession and the actual 
delivery of certain land to it by the Government- 
Intention of the Government to acquire the land 
and its taking some necessary steps in pursuance 
thereof proved — It was held to be not wrong to pre- 
sume that necessary steps for the acquisition of 
the land and for the transfer of the same to tho 
public body were taken. [Suhrawardy and 
Graham, JJ.). ANUKUL CHANDRA CHAKRA- 
vABTi V. Chairman OF The Dacca Dist. Board. 

113 I.C. 24=32 C.W.N. 396= 
A.I.R. 1928 Cal. 485. 

—8. 114, III. (e)— Acts of Coopta. 

Presumption of regularity in official acts— 

Confession placed on record by Magistrate — Duty of 
Sessions Judge to presume it was voluntarily made- 
A Court should not disregard S. 114, Illus. (s)* 
of the Evidence Act and assume iciegularit j * 
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in offioifrl acts. A Sessions Judge should pre- 
sume that a confessional statement placed on 
Teoord by the Magistrate was voluntarily made. 
■{Jachson, J.). PUBLIC PROSECUTOB v. NAGARAJ. 

59 M. L. J. 114- 

■' There is a presumption that the acts of a 
Court have been regularly carried out unless the 
contrary is shown. {Daniels and King, JJ,). BAIJ- 
NATH V. Sri Bhagwan. 96 I. C. 391- 

A.I.R. 1926 All. 691. 

—B. 114, III. (e)— Batwara proceedings. 

■ Presumption of regularity applies only to form 
■and procedure followed and not to representation 
made to the official concerned. 

Under S. 114 a Court may presume that the 
official acts have been regularly performed and 
“Regularly performed” means performed with due 
cegard to the form and procedure. 

Where plaintiff produces certain records of bat- 
toara proceedings and says defendants made cer* 
tain admissions therein and defendants deny that 
they made any admissions, the identity of parties 
'who made those admissions must, in the first 
instance, be established by the plaintiS to the 
satisfaction of the Comb before the plaintiS can 
rely upon those admissions as against the defend- 
•ants. The regular performance of official acts does 
not imply that the representation made to them 
unust be correct, that must be established by the 
plaintiS. {Das and Adami, JJ.). JUGDEO Nabain 
BINOH V. BGLAKI GOPB. 63 I.C. 226= 

1921 P.H.C.C. 343=A.I.R. 1921 Pat. 279. 
r-B. Hi, 111. (e) — Execution proceedings. 

• —The presumption is that all proceedings 
taken by the Court in execution are in proper form 
and if anybody wants to challenge, he must advance 
and prove the facts on which he wishes to rely. 
{Wallace, J .). N. M. RAMA RajA, In re. 

99 I.C. 33=24 M.L.W. 484= 28 Cr. L.J. 2. 
-8. 114, 111. (e)-Judge. 

If it bs the duty of a Court t© a particular 

•wing it must be assumed that the Judges of that 
Court did their duty. {Abdul Raoof and ffarru 
Wft, JJ.). ABDUL Karim v. The Shop ofThasab 
.«AM. 68 I.C. 740=A.I R.1923 Lah. 124. 

^ (®) "rJudgment. 

-Where a point is definitely raised in the 
'pounds of appeal and the Court makes no mention 
thereof m its judgment, it must still bo presumed 
to have performed the judicial act of writing a 

properly. (Harrison and 

Saboharan Kadr V. Lach- 
man Singh. Aj.r. 1928 Lah, 94. 

(o)^udiclal ppooeedingg. 

Where a decree was executed as a rent- 

•aeoree, It must, m the absence of evidence to the 

oontrary, be presumed that the plaint was drawn 
«p in such manner as to warrant a rent-deoree and 

J.). Mohammad 

-Hasim Khan v. Gaya rai. 

101 I. c. 382=A.I.R. 1927 Pat. 414. 

— Where sums are paid before the presiding 

^ffioer of the Court at the time when a receipt wa! 
■given for them, the presumption under S. 114 of 
Si Act is that the ordinary ooutae 

in question 

Empbrob t).' 

- “ -1 . . ■’*•*•*• 888 . 

judicial prooeedings ate to be presumed 

Jiave been duly performed until the contrary ia 


EVIDENCE ACT (1872), S. 114, 111- {e)-Opdeps 
in Gazette. 

proved. {Lyle, A.J.C.). MUNSHI BABU RAM v. 
BABU ram. 66 I.C. 620=8 O.L.J. 343= 

A. i. R. 1921 Oudh 259. 
——There is a presumption that the proceedings 
of the Court were regular until the contrary ia 
shown. {Daniels, J. C. and Dalai, A. J> 0.). 
Md. Muzafar ali 0. Bhagwati Prasad. 

66 I. C. 642=8 O.L.J. 358= 
A.I.R. 1921 Oudh 176. 

— S. 114. 111. (e)— Non-compoundab!e case. 

Where there is no evidence that a non- 

compoundable offence was compounded, it is to be 
presumed that the criminal Court acted accord- 
ing to law, and the presumption is that the criminal 
case was withdrawn and not compounded. 
{Ashworth, J.). SUDHO KANDU V. ilT. JhINKA 
Kuer. 116 I.C. 749= 

A.I.R. 1929 All. 456. 
— B. 114, III. (e)-“Offlcial acts. 

'Where a Committing Magistrate writes at the 
foot of the depontion that the cross-examination is 
being reserved, he does not mean that it is being 
reserved by him and that the accused has not been 
given an opportunity for cross-examination. All 
official acts must be presumed to have been done 
properly and it is difficult to suppose that 
Magistrate who must be presumed to have known 
the law did not give the accused an opportunity of 
cross-examination to which he was entitled by 
S. 208, Cr. P. Code. {Percival, J. G. and Barlee, 
A.J.C.). Emperor v. Mahrab. 120 I.C. 524= 

1930 Cp. C. 70=31 Cr.L.J. 121= 
A.I.R. 1930 Sind 54. 
Official acts ate to bo presumed to be legally 
performed. Where the jurisdiction of the Assis- 
tant Settlement Officer was not questioned in the 
Trial Court, it was presumed in second appeal, 
where only the question was raised, that he acted 
within his jurisdiction iu passing the particular 
order deciding the dispute as to the boundary line, 
{Coutla and Boss, JJ.). BALGOBIND KUMAR V. 
RaiBEHARI LAL MITTEB. 66 I.C. 471= 

1922 P.H.C.C. 114=3 P.L.T. 617= 

A. 1. R. 1923 Pat. 96. 
— S. 114, 111. (e)— Official order. 

There is a presumption in favour of any order 

of an official being legal until the contrary is proved. 
{Ashworth, J.). SHAM SUNDER v. EMPEROR. 

91 I.C. 56=27 Cr. L.J. 24= 
A.I.R. 1926 All. 264. 

-8. 114, III. (e)-0rder8. 

Sheristadar's signing for the Collector with Ais 

order is valid. 

The Collector is not bound to sign every order 
that is issued to third persons and there is nothing 
wrong in the Collector delegating his power of sign- 
ing the order to the Sheristadar and suoh 
an official act of -the Sheristadar is presumed to 
have been done properly until the contrary is 
proved: 85 Bom. 248, Ref. {Kumarasawnmi Sastri 
oMBamesam, JJ.). Sudarsana CHARYULUt;. 
K. SURYANARAYANA. 107 I.C. 130= 

39 M. L.T. 628=27 M. L. V. 42= 
A. I. R. 1928 Mad. 208. 
—8. 114, 111. (e)--0pd6rs in Gazette. 
of election. 

Where a notifioatioa fixing the election is puh- 
liahed in the Gaaette, it is proof of the oMet 
.01 Government fixing that election under S. 78 and 

# ‘ I * presumption that this aet 

^puhlloation - was done regularly, namely, in ae- 
•ooidarioe with the tuloa. (Piiiiip,. Bovu^m 
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EYIDENCE ACT (1872), S. 114, III. (e)— Precan- 

tiODS. 

Wallace, JJ.). COMMISSIONER, CORPORATION, 
Madras v. Ekambaba Naicker. 106 I.C. I44=s 

39 M L.T. 367==26 M.L W- 569 = 
A.I.R. 1927 Mad. 980=53 M.L.J. 603. 
8. 114, 111. (e) — PrecaotionB. 

It is to be presumed no doubt under S. 114 

that every official Act is properly perforn ed but this 
presumption is hardly sufficient to satisfy a Court 
that such precaution have been taken as to render 
an identification truly valuable, e-g., mixing the 
accused in a large number of men dressed all alike. 
{Harrison, J.). K.OLLU v. Emperob. 67 I.C. 721 = 

4 L. L. J. 448 = 23 Cr.L.J. 449= 
A. 1. R. 1922 Lah.31. 
—8. 114, III. (e) — Processnal law. 

" —Mandatory and enabling provisions. 

In the case of mandatory provisions of the pro- 
cessual law, in the absence of any evidence to the 
contrary, the Court would presume that all rules 
and legal forms were complied with as a tribunal 
is presumed not to deviate from the rules and 
forms laid down for its guidance. But where the 
provisions are only enabling and not mandatory, 
such a presumption does notarise, {Phillips, O.C.J. 
and Ramesam and Beasley, JJ.). SOKACHALAM 
PlLLAI V. KUMARAVELU CHETTIAB. 

107 I. C. 625=51 Mad. 128=27 M.L.W. 216= 
A.I.R. 1928 Had. 77 = 54 M.L.J. 8 (F B). 

— S. 114. 111. (e)— Rules in England. 

' PeciBions of English Courts as regards the 
distinction between Courts of Record and other 
Courts have very little relevancy, in considering 
the validity of judicial and official acts of Indian 
Courts and Officers. {Sadasiva Aiyar and Spencer, 
JJ.). NACHIYAPPAN V. ALAQAPPA Chettt. 

62 I.C. 87=13 M.L.W. 172= 
A.I.R. 1921 Mad. 107. 

—8. 114, 111. (e)-Sanction. 

■ ■ -Name of accused appearing on back of paper. 

While sanctioning the prosecution of accused 
for an offence under Penal Code, S. 294-A the name 
of the accused was shown on the back of the paper 
instead of in the body of the sanction merely 
because there was not sufficient space left on the 
front side. 

B'eW: that the initial presumption was that all 
the official acts were done in a regular manner and 
hence the sanction was valid. {Zafar AH and 
Bhide, JJ.). EMPEROR V. DIWAN CHAND JOLLY. 

124 I.C. 347=1930 Cr. C. 97 = 
A. I. R. 1930 Lah. 81. 

—8. 114, 111. (e)— Scope. 

Correctness of procedure hut not the factum of 

the act. 

Section 114 authorizes the presumption that a 
particular judicial or official act which has been 
performed has been performed regularly, but it 
does not authorize the presumption without any 
evidence that the act has been performed. 6 C W.N. 
845 and 32 Cal. 1107, Foil. {Das and Allanson,JJ.). 
HIBA LAL V. JAGATPATI SAHAI. Ill I.C. 797= 

8 Pat. 1 = 9 P.L.T. 523= 
A. I. R. 1928 Pat. 600. 

Official act — Factum of—Proof necessary. 

The meaning of 8. 114 is that if an official act is 
proved to be done it will be presumed to have been 
regularly done. It does not raise any presumption 
that an act was done, of which there is no evi- 
dence and the proof of it is essential. 82 Cal. 1107, 
Foil. {Das and Allanson, JJ.). HITNABAIN SiNOH 
V. Ramrabai Rat. 115 I.C. 196=7 Pat. 733- 

9 P.L.T. 484=A.I.R. 1928 Pat. 459. 


EYIDENCE ACT (1872), S. 114, III. (e)-SerYlce of 

process. 

Presumption applies to acts of Courts only and 

not to sufficiency of evidence. 

The presumption that judicial acts have been- 
regularly performed applies to the acts of the Court 
alone. Where, therefore, a minor defendant waa 
represented by a guardian ad litem it might be 
presumed that the necessary notices wers issued 
and that a formal order appointing the guardian 
ad litem was drawn up, but not that the person 
who was named as the guardian ad litem was a fit 
person to be appointed guardian. {Wazir Hasan 
andNeave, A.J.Cs.). RameshWAR BaKHSH SINGH 
V. Mt. Ridh Kuer. 87 I. C. 238= 

A. I. R. 1925 Oudh 6334 

Principle does not apply to acts of private per* 

sons. 

Per Ashworth, A.J.C. — The principle that every^ 
thing must be held to have been performed duly 
and in order may apply to the acts of a Court but 
it will not apply to the acts of private persons. 
{Wazir Hasan, Ashworth and Simpson, A.J.Cs.), 
Raqhunath Singh v. Dhondhb Singh. 

95 I. C. 680=2 0. W. N. 796 = 
A. I. R. 1926 Oudh 169. 
— 8. 114 III. (e)— 8erYice of notice 
- When there is nothing to indicate that the 
Court had not satisfied itself of the service of 
notice it must be presumed that the Court was so 
satisfied. A.I.R. 1923 Patna 406, Bel. on. {Teh 
Chand, J.). Amar Singh v. BALA SINGH. 

102 I.C. 12= A.I.R. 1927 Lah. 506. 

Due service of notice under 0. 21, J?. 64 (2); 

should be presumed when record of Court on the point 
is not available. 

Plaintiff purchased property after attachment and 
after a prohibitory order was served on judgment- 
debtors not to sell the same. In the Court auction 
which followed, a part thereof was purchased by 
defendant. In a suit by plaintiff three years after 
the attachment, the record of the Court not being 
available, it was not proved that service of notioo 
was effected in the other modes described in 0. 21,. 
R. 64 (2). C. P. Code. 

Held, that the Court below should have applied' 
the presumption that official acts were regularly 
performed and that in view of the fact that a mat- 
erial portion of the record is no longer in existenoo- 
the Court was wrong in throwing on the defendant 
the burden of proving by definite evidence the dua 
service of the notice. {Daniels and Neave, JJ.)'i 

Mohammad abddl v. Syed akram Has.\n. 

83 I.C. 878=46 All. 741 = 22 A L.J. 703 = 
5 L. R. A. ClY. 525 = A.I.R. 1924 All. 747. 

■ ' ■ Issue of notice proved — Proper service should 

be presumed. 

When it is found that the Court after ordering 
issue of notices did bring on the record repre- 
sentatives of the deceased defendant it must ba 
presumed that they had been properly served. The 
fact that the order sheet does not specifically men- 
tion service having been effected does not mean, 
that it was not so effected. Service of summons ia 
merely a ministerial act. The Judicial actoftha 
Court is the step of bringing the legal representa- 
tives on the record and it is to this that the prer 
sumption of regularity applies. (Daniels and Dalai,. 
A.J.Cs.). BHAGIBATHI V. PANDIT ONKAR NATH. 

72 I. C. 142=10 0. L. J. 186= 
A. I. R. 1924 Oudh 17 

—8. 114, 111. (e)— SerYlce of prooesB. . 

———It must be assumed that a process, issued oy 
the Court and accepted by the Court as haviufc 
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EVIDENCE ACT (1«72), 8. 114, 111. (e)-Slgning 
of order. 

been duly served, was served in the'manner provid- 
ed by law and with all the formalities laid down 
for the service thereof. Therefore, the burden of 
proving that the formalities required by law were 
not complied with at the time when formal posses- 
sion was given to the plaintifi is on the defendant 
and not on the plaintiff. {Jai Lai, J.). PlARA 
Sam 0. SOHAWA. 109 I.C. 561= 

A. I. R. 1928 Lah. 910. 
— B. 114, III. (e)— Signing of order. 

— WarranC signed by SJieristadar “ by order ” — 
jlfusf be presumed to be legal. 

Where a Sheristadar signed the warrant by 
“order” it was held that the statement that appear- 
ed on the face of the warrant that the Sheristadar 
signed ‘‘by order” can be presumed to be true and 
that in the absence of anything to suggest to the 
contrary it was held that he was actually the olhcer 
appointed by the Coun to sign processes as requir- 
ed by R. 24 (2) of 0. XX[, O.P.G. 6 C.W.N. 845. 
Disf. {Neubouldand Suhrawardy, JJ.). HabISH 
OHANDBA CHAUDHURY V. GIRIDAr SARKAB. 

73 I.C. 328 = 37 C.L.J. 331 = 27 C.W.N. 1042= 
24 Cr. L.J. 584= A. I. R. 1923 Cal. 584. 
— S. 114, III. (e)-WaJib-uI-arz. 

In the absence of any reliable evidence it 

must be held that the public officials engaged in 
the preparations of a u;a;i&-ui-arj did not fail in 
the discharge of their duty. It must be held that 
the maxim omnia presumuntur rite esse acta applies 
and the consent of all C3*sbarers must be presumed 
to have been obtained in the preparation. {Waeir 
Sasan, J. C. and Neave, A. J. C.). MAQBAL-UN- 
MISA V. BAHSIDHAR. 82 l.G 92=11 0 L.J. 319 = 

A.I.R. 1924 Oudh 382. 


— 8. 114, III. (e) — Warrant of attachment, 

' -It is in the ordinary course of official busi- 
ness in the Courts of the Central Provinces that a 
copy of every warrant of attachment is issued foi 
posting in the Office of the Collector, and it is 
fairly safe to assume that this was done in the pre- 
sent case acoording to the maxim that all official 
acts are presumed to have been duly and correctly 
performed. {Mallifax, A.J.C.). Jodhbn v . KAPlt 
Nath. 69 I. a 563=A. I. R. 1923 Nag. 78. 

— 8. 114, III. (e)— Warrants. 

■ “■ -Calcutta Police Act— No presumption. 

Section 114, 111. (e) of the Indian Evidence Act 
cannot bo relied upon in order to presume the 
regularity of warrants under S. 46, Calcutta Police 
^t, and unless the law expressly says that proof 
snail be required, evidence ought to be required in 
every ^ses of this description that the essential 
preliminaries precedent to the issue of suoh a war- 
rant have been complied with, (C. C. Ghose and 
Chotaner, JJ.). B. WALVBKAR v. KINO EMPEROR. 

96 I.C. 264 = 53 Gal. 718=30 C.W.N. 713= 
« ... 920=A.I.R. 1926 Cal, 986. 

— -fl. 114« 111. (f) — Applicability. 

——It is for the Court of fact to determine 
vrhether the presumptions referred to under S 114 
m. (/) of the Evidence Act are to be drawn in a 
particular case or not. {Mittra, A, J. 0 ). Ram- 
CHANDEA V. RAOHOJl. 17 N,L.R. 28= 

A. I. R. 1921 Nag. 116 

-fl. 114, in. (f)-Injunction. * 

Where an iujunotion was granted and the 

question was whether it was executed or not. 

Meld, that it should be presumed as executed 
{Ktnkhede, A.J.Gi). Bhiban Prasab t». Mahant 

JjAXHI.NABATAN Das. 79 I.o. 609= 

.18 .mcE .H A Ji,J. E. 1924 Hag. 385. 


EVIDENCE ACT (1872), 8. 114, III. (g)— Account 
books. 

—8- 114. 111. (f)--Letter. 

No presumption of its being sent by the person 

by whom it purports to be written. 

When a letter is duly posted there may^ be a 
presumption that it reaches the addressee in the 
ordinary course of business. But the mere fact that 
a letter has been received through post raises no 
presumption that it was despatched by the person 
on whose behalf it purports to have been written. 
If however it were proved that a previous letter was 
sent through post and a reply thereto was duly 
received by the sender through post purporting to 
come from the addressee the Court may under 
certain circumstances presume that it was a reply 
despatched on behalf of the addressee though not 
necessarily in his own hand-writiog. {Sulaiman, 
J.). Habib Bux v. Samuel Fitzand Co., Ltd. 
89 I.C. 22=23A. L.J. 961 = 6 LRA. Ciy. 553= 

A. I. R. 1926 All. 161. 

—8. 114. 111. (f)“-Pre8entation of application. 

Where the facts of a particular case can form 

a foundation for a fair presumption that an appli- 
cation was made, then the Court would be entitled 
to presume that it was made : 22 Bom. 722. JRel. on. 
{Macleod, C. J. and Co^/ajee, J.). MULCHAND 
MANAJI MARWADI V. JAMANBHAI ABDUL KABIR 

SAHBB KAJI. 89 I.C. 228 = 27 Bom. L.R. 671= 

A.I.R. 1925 Bom. 443. 
—8. 114, III. (f) — Registered letter. 

- — -Registered post-card returned to sender— 
Presumption is either addressee refused it or was 
not found : 19 C. W. N. 489, List. [Mitlra, A.J. C.). 
RAMCBANDBA V. Raghoji. 17 N.L.R. 25= 

AIR. 1921 Nag. 116. 
--8. 114, 111. (g)— Account books. 

— ; Failure by a party to produce account books 

raises a strong presumption that their evidence 
would confirm in a conclusive manner the other 
documentary evidence against him. {Harrison and 
Coldstream, JJ.). KANSHI RAM v. SHANKAR DAS. 
Ill I.C. 696=10 L. L. J.93=A.I.B. 1928 Lah.S97. 
- If a parlner has hooks of accounts in bis 
possession and will not produce them, an account 
may nevertheless be arrived at by presuming every- 
thing against him. Walmsley v. Walsmley, 3 Jo. 
and Lat. 656 and Gray v. Haig, 20 Beav. 219, Foil. 
[Aston, A.J.O.). Dipchand Golomal v. Kishni- 
Bai. 108 I.C. 873= 23 8 . L. R. 313= 

A. I. R. 1928 Sind 133. 
Where the account books have not been pro- 
duced to prove payments of certain sums, and 
there is no explanation as to why they have not 
been produced it is a legitimate inference that had 
these books been produced they would have gone 
against the party alleging payments: A.I.R. 1926 
P. C. 93, Foil. [Waeir Hasan and Misra, JJ.). 
Hasan Baqub v. Sreo Nabain Sinob. 

91 I.C. 917=1 Luck. 7=13 O.L.J. 178= 
3 O.W.N. 25 = A.I.R. 1926 0Qdh81. 
—The non-production of account books by a 
party when suoh account books would throw 
muoh light on the oase, raises adverse presump* 
tion. (Sir John Edge.) Jag PRASAD t). MT. 
SINQABI RAI. 86 I.O. 122=6 L.R.P.O. 111= 

27 Bom. L.R. 760 = 29 O.W.N. 941= 
23 A.L.J. 97=2 O.W.N. 229= A.I.R. 1928 P.G. 93= 

49M.L.J. 162(P.C.). 

Where certain parties who were money- 
lenders did not produce account books, 

Meld, that It was unlikely that they did not keep 
account books as they were money-lenders and 
that the presumption was that it they' produced' 
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evidence act (1872). S.IH. 111. (g)-Accoaiit 

books. 

them they would have gone against them. (Wazir 
and Neave, A. J. Cs.). GULJAR SINGH u 
Madho Ram. 78 I.C. 547=11 O.L J. 275= 

A.I.R. 1925 Oadh 11. 

7 7 ^*Hhholding of account books— Presump- 
tion 18 that entries therein are contrary to plea of 
party withholding. (Afo/t Sagar, J.). THE FIRM 
JAWALI D.AS V. Uttam Chand. 76 I.C. 553= 

A.I.R. 1923 Lah. 535. 
uhere account books were in the possession 
of a party and he did not produce it or explain why 
they were not produced, 

Held, that a presumption should be drawn against 
him to the eSect that, if produced, they will be 
unfavourable to him. [Dalai and Simpson, A.J.Cs.). 
RUP KISHOBE u. KANHAIA L.AL. 74 I.C. 563= 

10 O.L.J. 141=26 0 C. 266= 
A.I.R. 1923 Oadh 227. 

■ Failure to get third persons to produce — Effect. 

It is often impossible for a creditor to compel 
third parties to produce their account books, to | 
prove that money is actually due to them and the 
suit cannot fail because the third parties did not 
produce the account books. (Das and Adami, JJ.). 
Chintamani MAHAPATRA V. Satyapadi Kar. 

70 I.C. 226=1 Pat. 715= 

A- I. R. 1923 Pat. 71. 

Per Das, tl. — The inference drawn from the 

non production of the books is that, if produced, 
they would support the other side. (Dawson- 
Miller, C.J., Das and Adami, JJ.). BhonU LAL 
CHOWDHUBT V. W.A. VINCENT. 65 I.C. 882= 

3 P. L.T. 653= A. I. R. 1922 Pat. 619. 

jWhere the creditors of a family prima facie 

established that a purchase by the manager was 
for the benefit of the family but the defendants as- 
serted that the property was not yielding a proper 
income and that therefore it was an improvident 
transaction. 

Held, it was for the defendants to establish their 
case by production of their account books, when 
they are sought to be suppressed every presump- | 
tion con.sistent with facts must be made against 
the defendants. {Das and Bucknill, JJ.). Kumar 
Kalikanand Singh v. Shiva Nandan Pr.\sad 
Singh. 63 I.C. 625=3 P. L.T. 149= 

A.I.R. 1922 Pat. 122. 

— 8. 114, 111. (g) — Accounts. 

— ■ Oudh Rent Act. 

Where in a suit for profits under Oudh Rent Act 
the lambardar failed to file accounts and he wns 
found to be liter.ate, a decree was passed against 
him on gross rental. (5imi)Son, A.J.C.). Mt. Jag- 
BANI V. IQBAL NARAIN. 80 I.C. 441 = 

5 L.R. Oadh 82= A. I R. 1924 Oudh 347. 
— S. 114. 111. (g)— Criminal Trial. 

All witnesses not called — Principle explained. 

If the witnesses called by the prosecution are 
otherwise worthy of credit, the Court is not en- 
titled to disbelieve them simply because some per. 
sons, who could have thrown light upon the case, 
have not been put before the Court by the prosecu- 
tion. The proposition that it is the duty of the pro- 
secution to call all the witnesses who prove their 
connection with the transactions connected with 
the prosecution and who must be able to give im- 
portant information, and if such witnesses are not 
called without sufficient reason being shown, the 
Court may properly drawn an inference adverse to 
the prosecution, is too wide 16 A. 84. (F.B.) if the 
police consider a witness to be a false witness or 
that his evidnu 31 is tmacoessary, they would be 
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nation of party. 

justified in not sending up that witness for the 
prosecution and his absence at the trial ought not 
to be a reason for disbelieving the prosecution wit- 
nesses if they are otherwise worthy of credit. It is 
of course not for the police or for the Public Prose- 
cutor to champion a particular theory andtosup- 

press the evidence of a reliable witness simply be- 
cause his testimony is inconsistent with it. (.\faf- 

lick and Kulwant Sahay, JJ.). Ranjit AHIR u. 
Emperor. 74 I.c. 705 = 2 Pat. 309= 

1 Pat. L.R Cr. 236=24 Cr.L J. 801 = 

A.I.R. 1923 Pat. 413. 
■■ ' Non-production of witnesses cited by prose- 
cution when their evidence was unnecessary cannot 
justify adverse inference when there is nothing else 
on record to justify it. {Tapp, J.). .TowAya u. 
Emperor. 120 I.C. 606=1930 Cr. C. 171= 

31 Cr.L.J. 131 = A.I.R. 1930 Lah. 163. 

The non-summoning of a witness alleged to 

have taken part in the proceedings on which the trial 
is founded raises adverse presumption. (Young, J.). 
Ma Ht Way V. Emperor. 86 I.C. '475= 

4 Bur. L.J. 2 = 26 Cr. L- J. 827 = 
A. I. R. 1925 Rang. 205. 

Where two eye-witnesses sent up by the 

police were not heard by the Court 
Held, that there must be some limit to the num- 
ber of witnesses which a Court is asked to hear 
and no inference favourable to the accused can be 
drawn from the fact that these two witnesses bad 
not been called. (Lyle and Ashworth. A. J. Cs.). 
King Emperor v. Narotam. 74 I.C. 434= 

10 O.L.J. 68=24 Cr. L J- 770= 
A.I.R. 1923 Oudh 217. 
— S. 114, III. (g)— Examination of party. 

Party not entering icifness-box runs great risk. 

The fact that a party does not appear in the 
witness-box is a circumstance going very strongly 
against him. He runs a great risk if he does not 
enter into the witness box and gives evidence in 
his case upon facts which are directly within his 
knowledge and which relates to the matter in 
controversy. (Tek Chand and Aga Haidar, JJ.). 
ALLAH DITTA v. MT. BHAGAN. 116 I.C. 955 = 

A I.R. 1930 Lab. 401. 

Avoidance of the witness-box. 

Where the plaintiffs are the best persons to give 
evidence as to the ' interest” possessed by them in 
a religious institution to prove locus standi for the 
purposes of 8. 92. Civil P. C., and they merely put 
the defendants into the witness-box, their failure 
to go into the witness box goes strongly against 
them. A.I.R. 1927 P.C. 230, Rel. on. (Zafar AH 
and Bhide, JJ.). KiBPA SiNGH v. A.TAIPAL SlNOH. 
11 Lah. 142=31 P L R. 234= A.I.R. 1930 Lah. 1. 

Where a party abstains from giving evidence 

in his own case, the presumption should be that 
truth lay on the other side. (Stuart, C.J. and JYazir 
Hasan, J.). ABDUL HALIM KHAN v. SAADAT ALI 
KHAN. 112 I.C. 596= A.I.R. 1929 Oudh 126. 

' — —If the defendant does not choose to go into 
the witness-box on his own behalf, that is a matter 
for himself to decide, but in an ordinary case, the 
Court is entitled to consider that as a point against 
the defendant. One party is not bound to issue a 
summons to the other, and unless the latter gives 
evidence on his own behalf so as to give the former 
an opportunity of cross-examining him, the Court is 
entitled to infer everything against him. (Macleod, 
C.J. and Shah.J.). RAJMAL RAMNARAYAN «. 

Budansaheb Abdul Saheb. 66 I. C. 948* 
24 Bom. L. B. 116 = A. I. R. 1922 Bom. 81. 
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EVIDENCE ACT (1872), S. 114, 111. (g)— Income- 
tax proceedings. 

S. 114, 111. (g) — Income-tax proceedings. 

On non-production of accounts, presumption 

ean be draum^ 

Where, during the course of the enquiry the 
Inoome-taz Officer is not going to make the assess- 
ment to the best of his judgment owing to want of 
materials but proceeds to make an enquiry as 
•regards the truth or otherwise of the allegations 
made by the assesses in his return there is nothing 
to prevent theIncome>tax Officer from requiring the 
assessee to produce any evidence including 
accounts. And on non-production of the account 
l)ooks the case will be governed by S. 114, 
Ulus, (g) and (h). {Kumaraswami Sa<<tri, Curgenven 
And Walsh, JJ). Shankarltnga Nadar v. 
OOMMB. OF Income-tax, Madras. 

. , 31 M. L. W.738= 

1. 1. R. 1930 Mad. 209= 58 M. L. J. 260 (P.B.). 
S. 114, 111. (g)— Material witnesses. 

Non-summoning of. 

Where a witness is not called by the prosecution 
which it was the duty of the prosecution to call 
■what happens is at the most there arises a pre- 
sumption that if the witnesses had been called he 
•would not have supported the prosecution case. 
^haole and Fast Ali, JJ.). Krishna Maharana v. 
Empe ror. 1929 Cr. G. 379 = A-I.R. 1929 Pat. 651. 
~ -Failure of prosecution to examine a material 
witness justifies the inference that the witness, if 
•^mmined, would have deposed against the prosecu- 

C. J.). Taj Mahammad o. 
EMPEHob. 107 I. c. 100=29 P. L. R. 14= 

29 Cr. L. J. 212=9 A. I. Cr. R. 505= 

» A. I. R. 1928 Lah. 125. 

——Fresumptionr-Bebuttal of. 

vaiU ^ wishes not to have a presumption 

raiteed against him by the fact that an important 

? “<>‘.'>een oalled; ha should exhaust to 
Utmost Of his power every means to bring that 

A {Mookerjee and Buck- 

HARQwr K rishna Roy v. Kdrpal 
HABSHI and Co. 68 I. c. 993=35 G. L. J. 176= 

-S.114 III 1923 Cal. 63. 

( 6 ) 7 “Mupdep case. 

^ead J® ^ alleging that her husband is 
Sfkn'rtw J ^ as she ought 

A.J.G.). Kamptabai «. Umabai. 117 1.0.209= 

—8 lU rti » *• ®- ‘*29 Nag. 127. 

J^^~:^®”‘PPoduction of docmnents. 
——Defence m %t can be presumed 

evidence of its own 

tioa that *it presump- 

wo?de tLri defeasance; in othlr 

■which the nlainH^® sodorsement on the document 

r,KWT^ 82=49 All 78= 

24 A«Ii«J* 964=A I R aii tav 

•ooastruotion of dooumout? aT hXre the 

- JJ. , . A.I.R. 1925 P. 0. 177 (P.c j 

relevant doonments in poeseBsion of ^ 
IP^KM a.qt produced, the Court cannot hut^dratf; 


EVIDENCE ACT (1872), 3. 114, III. (g)— Non- 
production of evidence. 

an inference adverse to that party. {Mookerjee and 
Cuming, JJ.). Secy, of State v. Upendba 
Narain Roy. 71 1.C. 849=36 C.L.JI. 836= 

A.I.R. 1923 Cal. 247. 


■Maxim explained. 


It is difficult to distinguish between failure to 
produce evidence and the non-produotion of it in 
time, for the purpose of drawing an inference. To 
hold that no adverse inference could be drawn 
against a party who had offered to produce evidence 
at a late stage would often be tantamount to giving 
him the advantage of having produced it in time. 
When documents are nob produced in time the 
Court may infer either that they do not exiet or 
would not support the patty who should have pro- 
duced them. De non apparentibus et non existontibus 
eadem est ratio. {Ashworth, J.C.). SHANKAR LAL v. 
Marbub Shah. 70 I C. 278=23 0. G. 286= 

A.I.R. 192)OadbS9. 
■Non-produotion of documents affords pre- 
sumption against the defaulting party. (Dawso»- 
Miller, C.J. and Jwala Prasad, J.). (Mahanth) 
Jagebnath Dass V. Jang Bahadob Rai. 

71 1.C. 887=4 P.L.T. 285=1923 P.H C.C. 33= 

A.I.R. 1923 Pat. 218. 

Lease. 

Where in a case where the question is whether 
a lease is a permanent or a temporary one, the 
lessee does not produce the lease deed though 
it is ia his possessioD, the inferencs to be drawn is 
that the lease was only a temporary one. {Dawson- 
Mxller, C. J. and Mullick, J.). BQDHAN TELI o. 
Madan Mohan Lal. 68 I.C. 653=3 P L.T. 489= 

_ . A.I.R. 1923 Pat. 111. 

Pfomxssory-note—Loss not accounted for— 
Adverse presumption. 

Where the plaintiff did not account for non- 
produotion of the promissory note on which he 
sued and the defendant contended that nothing 

was due under the note and that it contained the 
endorsement ‘excused*. 

.ffeW, that under those circumstances the Court 
wuld presume that the note if produced would be 
to the detriment of the plaintiff. {Kumaraswami 
^slnand Betlly,JJ.), RAHIMATDLLA SAHIB «, 

Kamaraja Pandiya. 1930 M.W.N. 417. 

Original title-deed. 

If the original title-deed of the plaintiff is not 

produced in the first Court in a suit for recovery of 

possession the appellate Court may draw an 

inference adverse to the plaintiff. {N. R. Chatterji 

Harendeb Kumar Rot Ohau- 
DHURI V. DurgACHARAN SAHA. 

62 1.0. 697 (Gal.). 

— S. 114, III. (g)— Non-produotion of evidence. 
Books, 

f books 

saying that they have been destrovcd and the 
matter dealt by the books could be ea^sily proved 

In, “goioot the oottten’ 

li. T. SARIN & Co. 120l.0.ei8=*i; 

^ , A.I.R. 1930 Lah. 861: 

P^oduoad iiiough availahla 
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EVIDENCE ACT (1872), S. 114. 111. (g)-Non- 
prodactlon of evidence. 

(Lord Blanesburgh.) RAMESHWAB SINGH v.BAJIT 
HALPATHAK. 114 1 C. 592=1929 A.L.J. 261= 
49 O.L.J. 308=33 C.W.N. 430=29 H.L.W. 501 = 

6 O.W N. 423 = 31 Bom. L.R. 721 = 
11 P.L.T. 101 = A.I.R. 1929 P.C. 95= 

5? M.L.J. 565 (P. C.). 

The non-production by the plaintifis, of all 

the books %vhicb they could be expected to produce 
raises adverse presumption against them. (Marten 
andFavxett,JJ.). amabsangji Indrasangji v. 
Ranchhod Jethabhai. 91 I. C. 265= 

27 Bom. L.R. 267=A. I. R. 1925 Bom. 294. 

. 114,111. (g) — NoQ'ppodaction by Government. 

No presumption against them. 


V A V 

Where Government had to prove that certain 
service inam lands were excluded from the zamin- 
dari but failed to produce the record of the original 
settlement it cannot be suggested that it was with- 
held because it was against the Government ; 
38 Mad. 620, List. (Jackson and Bvilly, JJ.). 
LAKSHMI VENKAYAMMA V. SECY. OF STATE. 

117 1 C. 292= A. I. R. 1929 Mad. 399. 

— S. 114, 111. (g) — Non-production of witness. 

When a fact can be proved by a witness who 

can be called and is not called, a party is not en- 
titled to rely on an inference which, however plau- 
sible and probable, is not the only possible infer- 
ence. (Macleod, C. J . and Shah, J.). Bank OF 
Bombay v. Pazlbhay Ebrahim. 67 I.c. 761 = 
24 Bom. L.R. 313=A.I.R. 1923 Bom. 155. 

— 8. 114, 111. (g)— Possession of document denied. 
— -—^Id document — No presumption. 

Where the defendants deny that the deed is in 
their possession and there is nothing to establish 
that the denial is false : 

Held, in the case of a very old mortgage the pos- 
sibility of its having been lost and being ‘no longer 
in existence is naturally much greater than in the 
case of a mortgage of recent date, and under the 
circumstances it is not safe to draw the inference 
that the deed is in posspssion of the defendants and 
if produced, it would go against them. (Daniels, 
J.). Bamji Das v. Mihin Lal. 71 I.C. 654= 

A.I.R. 1923 All. 441. 

— S. 114, 111. (g)— Preliminary enjiniry. 

Defence not disclosed in earlier stages — Infer' 

ence. 

If neither in their examination before the Com- 
mitting Magistrate, not in that in the Sessions 
Court, accused disclose what their exact defence is 
to be, and they only enter on their defence of alibi, 
a certain presumption arises against them as to their 
guilt of oSence. (Findlay, J, C.). RAMADHIN 
BBAfiAaim V. EMPEROB. 112 I.C. 51 = 

29 Cp. L. j. 963=11 A. I. Cr. R. 302= 

A.I.R. 1929 Nag. 36. 
There is no duty cast upon an accused per- 
son to disclose his defence in the course of a pre- 
liminary enquiry, and no inference can be drawn 
against the accused for non-disclosure of his 
defence at that stage. (5«n, J.). KUMAR PBASAD v. 

King emperor. 102 I.c. 899 = 28 Cr. L.J. 611- 

8 P.L.T. 656=8 A.I. Cr. R. 297 = 
A. I. R. 1927 Pat. 292. 

— 8. 114, III. (g)-8cope. 

The presumption indicated in Ulus. {g}io 

8. 114 of the Act caunot displace a contrary mfe- 
reooe sapported by adequate evidence. (Sir Law 
rence Jenkins.) BAMACHANDBUDU «•, •J,'‘NAKI; 

13 0 . 7 . 


EVIDENCE ACT (1872), 8. 114, III. (1)— Theft of 
document. 

— S. 114, 111. (g)— Thumb impression. 

Where a person was asked in Court whether 

be was willing to give his thumb impression and- 
he declined, 

Held, that the Court was entitled to draw an in- 
ference adverse to him upon his denial to do so, 
(MuUick and Wort, JJ.). LAHUri Saha w. EM- 
PEROR. 106 I.C. 212=6 Pat. 623= 

8 P.L.T. 847=28 Cr. L.J. 1028= 

9 A.I. Cr. R. 173 = A. I. R. 1928 Pat. 103, 
— S. 114, III. (g)— Witnesses not examined. 

Failure to examine one’s own assistants who 

might have spoken in one’s favour was held to 
justify the forming of adverse presumptions. 
(Lentaigne, J.). HOLLANDIA PiNMEN w. HOPPEN- 
REIMER. 84 I.C 274=3 Bur. L.J. 203= 

A.I.R. 1924 Rang. 356. 
— S. 114. Ill, (h)— Irrelevant question. 

No adverse presumption can be drawn from or 

refusal. 

When the question in issue was whether 
transfer by one ilf was nominal, be was asked what 
his income was and bow much income-tax he paid, 
M refused to answer. 

Held, that the Court need not disbelieve his evi- 
dence merely because of those answers; nor need ifc- 
presume from his refusal to answer the question- 
as to bis income, that the answer if given would 
have been unfavourable to him; it was too much to- 
ask a witness what his income was in a case of this 
kind. (Mulla. J.). K. F. NARIMAN v. MUNICIPAL 
Corporation, Bombay. 83 I.C. 856= 

25 Bom. L.R. 689 = 47 Bom. 809= 

A .1. R. 1923 Bom. 305, 

—8. 114. 111. (l)~Burden of proof. 

I . Loss of hundies-'Dbligor pleading discharge. 

Where the plaintiff sued for money due upon- 
bundis but alleged their loss, whilst defendant ad- 
mitted execution but pleaded payment and subse- 
quent destruction of the documents : 

Held : that there is no presumption that thfr 
hundies have been discharged. (Scott-Smith an<p 
Martineau, JJ.). Dhian Singh v. Gurdit Singh, 
89 I. C. 234=6 Lah. 297=26 P. L. R- 481- 

A.I R. 1925 Lah. 521. 

The strength of the presumption, which” 

might be raised whenia document, creating the oWi- 
gation, is produced by the obligor, varies- in 
rent circumstances. The burden shifts as the 

evidence is developed ; and when both the parties- 
produce their evidence, the question on whom the 
initial onus lay, ceases to be of much importance. 

34 All. 50 (P. C.) ; 19 Cnl. 438 (P. 0.), Be/. ‘0 7 
A.I.R. 1918 P. 0. 30, Foil. (Kanhatya Lal, J.O.U 
RAM NATH V. RAGHA SAH. 68 I.C. 892- 

25 0.C. 125=10 0. L. J- 139- 
A.I.R. 1922 Oudh 211. 

— S. 114. 111. (0— Presumption. 

The Court may presume when a document 

creating an obligation is in the hands of the o^hgor 
that the obligation has been discharged A- 1. 
1928 All. 16, Bel. on. (Addison, J.). UJBY 

habiRam. 

12L.L.J. 21 = A.I.R. 1930 Lab. 443. 

— B. 114, 111. (D— Theft of document. , ^ . 

No presumption of discharge arxses when enr' 

cumstances led to inference of theft. 

The presumption under S. lU that when a docu 
ment creatiog an obligation is v, 

obligor the obligation has L 

ject to the qualification that when the ^ond w la 
the possession of the obligor but the olroumstanoesM 
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EYIDEKCE iCT (1872), S. lid — Icqaiesoence— 
Abandonment. 

of the case are such that he may have stolen it, 
these circumstances are to be considered by the 
Court in deciding whether the maxim would apply 
or not. (2 ?o5S and Eulwant Sahay, JJ.). KALI 
Pbasad Chaudhuryv. Nabayan Prasad. 

103 I.C. ««= A. I. R. 1927 Pat. 417. 

— S. 115. 

Acquiescence. 

Admission. 

Alteration of position. 

Attestation. 

Conduct. 

Consent. 

Consent decree or order. 

Different subject. 

Effect of. 

Election. 

Equitable estoppel. 

Execution sale. 

Executor. 

Fraud. 

Ignorance of law. 

Inconsistent pleas. 

Interpretation. 

Judgment. 

Laches. 

Landlord and tenant. 

Minor. 

Mistake. 

Mortgagor and mortgagee. 

None against statute. 

None if truth known. 

Parties and privies. 

Pleadings. 

Plea under. 

Pre-emption. 

Public policy. 

Question of law. 

Recitals. 

Representation. 

Scope of. 

Silence. 

Vendor and parchaser. 

Vaiver. 

UIsoeUaneouB. 

“8. lifl— Acquiescence— Abandonment. 

^Non^user, 

CHBISroPHEE J A. COHE.r ” M ’ro’.' 1003 = 

3 Bnr. L. J. 297»2 Rang. 534^ 

-8. ll^ic,nle.o.nc.-Ab*.«e 

the servants of the zamindar stood hJ 
object osnnot amount to awnt^a ^ 

to estop zamindar from Intorferinff witK 

DWABAKA V. SankATHA. 94 I 0 307?nn’«*fc'J* 

^ distinction between tinrfj.i-i.iLi a 
h^iisward' and accepting a benefit nhder^a^av^® 


EVIDENCE ACT (1872), S. 115 — Acquiesoencfr 
— Fraud. 

When a benefit is accepted by a party he may be 
precluded. The acceptance of a benefit even under 
protest might amount to acquiescence. But a 
party is not precluded by estoppel or acquiescence- 
from challenging the validity ofan award merely 
because certain payments have been made as- 
directed by the award. (English cases referred). 
(Aston, A. J. C.). ISRIBAI V. PBVIBAI. 

121 I.C..164=A.I.R. 1980 Sind 195.. 
— S. 115— Acquiescence— Bona fide belief. 

To determine whether the landlord is estopped 
by reason of the principle of acquiescence the real- 
issue to bo kept in mind is whether the person who’ 
acted in contravention of his right had a bona fida 
belief or not that he did possess the right to erect 
the building. 

Where the wajib-ul-ara contained the prohibi- 
tion against building a new building without tho 
permission of the zemindar, 

Held, that such a clause may honestly be inter- 
preted not to preclude the alteration of a kachcha' 
mosque into a pakka one. (Dalai, J.). Mt. BlBI 
Ramji V. EABlif. 101 I.C. 630= 

-R 1. : «, A.I.R. 1927 All. 544*. 

*1^ Acquiescence — Elements of. 

—To constitute acquiescence ( 1 ) the tenant 

must have made a mistake as to his legal rights;- 

( 2 ) he must have expended some money or must- 
have done an act on the faithof such mistaken belief; 

the landlord, the possessor of the legal right 
must know of the existence of his own right which- 
IS inconsistent with the right claimed by the- 
tenant ; (4) the landlord must know of the tenant’s 

SusTblva*’®*'** landlord 

Sre O?™ ‘“ant in his expendi- 

has done. 

ifsal n •>!; from asserting hia 

J.). Ambit Surya Ram « 

b”- * I 1929 Lab. 625: 

anelhe. A !r ^ >>ayrog a right, standa by and sees- 
another dealing with the property in a manner in- 

Son right, and makr “ o ob- 

progress, he cannot 

2 P 124 ! 

But acquiescence cannot rehabilitate or render^ 

which is uifro vires and illeral 

otSr\hine^?rl ^“‘I'liesoenoe connotes, amon^ 
other things, that the person estopped in effect hrbf 

‘'“o i-frin JnT hia 

r ght that he is not entitled to complain that bit 
right IS being invaded, and that the^^JL 

has altered his^ posit o^ 
to his detriment under a mistaken impressFon that' 

89 I.O. 804-52 Cal. 748 = 29 G.W.N. 981= 

-8. 1.3-A.,„,escenoe-FrAud 

‘aiy to emsiitute fraud expliin^ -Sfemenfs n«ss- 

4rr“r=at:^o^ttUTa‘ir:c 

necessary to constitute eucha^nd /mvf 
party pleading acquiescence must have mafl?? 
mistake as to his legal rights • fai I ^ 

fam oiWs mista^n belUf fa? tif % 
sW *.8 legal 
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EVIDENCE ACT (1872), S. 115 — - AcqniBsconcc 
— Fraud. 

own right which is inconsistent with the right 
claimed bv the other ; and (4) he must know of 
that other’s mistaken belief of his rights and he 
must have encouraged that other in his expenditure 
of m.»ney or in the other acts done by him. When 
all these elements exist, there is fraud of such a 
nature that it will entitle the Court to restrain the 
possessor of the legal rights from exercising it : 
A.I.R. 1926 All. 324, Rd. on. [Roza, J.). SI.\HOMED 

Hasan ali v. iiabnath Koeb. no I.C. 569= 

A.I.R. 1928 Ondh 470. 
— —The acquiescence, which would deprive a 
man of legal rights, must amount to fraud (Raza, 
J.). ilATA BHIKH V. KALADIN. 99 I.C. 894= 

8 L.R. A. ReY. 155=A. I. R. 1927 Oadh 135. 

Acquiescence to he successfully pleaded, must 

amount to fraud. 

The acquiescence which will deprive a man of 
liis legal rights must amount to fraud. A man is 
not to be deprived of his legal rights unless ho has 
acted in such a way as would make it fraudulent 
for him to set up those rights: Jf^illmott v. Barber, 
(1880) L.R. 15 Ch. D. 96 and A.I.R. 1928 All. 324, 

mi 

The mere fact the plaintifi raised no objection 
when the building was constructed by the defen- 
•dantand that there was long delay on her part in 
enforcing her rights, if any, in respect of the land 
in dispute, is not sufficient to establish acqnies- 
■cence when the defendant has never alleged that 
he had acted in the bona /Ide belief that ho was 
acting within his rights: A. I. R. 1925 Oudh 258, 
Dist. [Roza, J.). MUSTAFA HUSAIN v. MT. SAIDUL 
Mian. 99 I.C. 255=3 O W N Sup. 282= 

A. I. R. 1927 Oudh 66. 
Acquiescence to act as estoppel musf he fraudu- 
lent — Elements rendering an acquiescence fraudulent 
indicated. 

The acquiescence which will deprive a man of 
Ills legal rights must amount to fraud. A man is 
not to be deprived of his legal rights unless he has 
acted in such a way as would make it fraudulent 
lor him to sot up those rights. The following are 
the elements or requisites necessary to constitute 
fraud of that description. In the first place the 
plaintiS must have made a mistake as to his legal 
lights. Secondly, the plaintiff must have expend* 
ed some money or must have done some act (not 
necessarily upon the defendant's land) on the faith 
of his mistaken belief. Thirdly, the defendant, the 
possessor of the legal right, must know of the 
existence of his own right which is inconsistent 
with the right claimed by the plaintiff. If he does 
not know of it he is in the same position as the 
plaintiff, as, the doctrine of acquiescence is found- 
ed upon conduct with a knowledge of one’s legal 
rights. Fourthly, the defendant, the possessor of 
the legal rights, must know of the plaintiff’s mis* 
taken belief of his rights. If he does not, there is 
nothing which calls upon him to assert his own 
rights. Lastly, the defendant, the possessor of the 
legal right, must have encouraged the plaintiff in 
his expenditure of money or in the other acts 
which he has done, either directly or by abstain- 
ing from asserting his legal right. Where all these 
elements exist there is fraud of such a nature as 
will entitle the Court to restrain the possessor of 
the legal right from exercising it, but nothing short 
of this will do: (1880) 15 Ch. D. 96, FoU. {Hears, 
■CJ. and Lindsay, J.), JAI NabaIN v. JAFAB 
3EO. 92 I.C. 1017=48 All. 353= 

24 A.L.J. 35S = A.I.R. 1926 AU. 324. 


EVIDENCE ACT (1872), S. 115 — AcquieBceiice^ 
Proof of. 


— S. 115 — Acqniesoence— Grant. 

—Whore an heir of the grantee enters into pos- 
session of the grant after the death of the grantee 
and the grantor accepts rent from him, the mere 
acceptance of rent by the grantor should not con- 
stitute the heir anything more than a mere tenant- 
at-will. 

The mere assertion of a jagirdari tight acquiesc- 
ed in by the superior landlord cannot be taken to 
import a claim or an acknowledgment of a larger 
interest than that of a life-estate. [Dawson-Hiller, 
C.J. andJioala Prasad. J.). Pratap UDAINATH 
Sahi Deo V. Ganesh Narain Sahi. 

70 I.C. 232=1921 P.H C.C. 369= 
A.I.R. 1921 Pat. 218. 

— S. 115 — Acqniescence— Knowledge of owner. 

Knowledge on the part of the person to be 

estopped not proved — Doctrine of acquiescence does not 
apply. 

Where the defendants regarded through mistake 
certain land to be their own and partitioned it 
among themselves and there was no evidence to 
the effect that the plaintiff knew that the defen- 
dants were partitioning his land as theirs and the 
plaintiff kept silent knowing that the defendants 
were likely to be prejudiced by the partition and 
by a subsequent claim on the part of the plaintiff, 
the plaintiff has done nothing and is not estopped 
from setting up his title and possession to the land 
by the principle of acquiescence: .\.X.R. 1926 All. 
324, Appl. (Huherji. J.). MUBARK HUSAlN v. 
Md. Ishaq. 97 I.C. 268=8 L R.A. Roy. 6= 

A l.R. 1926 AU. 721. 


— S. 115— Acqaiescence— Long silence. 

Where a co-parcener has alienated joint pro- 
perty and the alienee improves the same by making 
heavy expenditure, the other co-parceners cannot 
impeach the sale if they stand by fora long time 
and allow without objection the expenditure to 
be made by the alienee. 177 P. W. R. 1911 and 
13 Bom. L.R. 16-2. Foil. {Broadway and Har- 
rison, JJ.). DHANPAT RAI V. GURANDITTA MUL. 

64 I.C. 520=2 Lah. 258=10 P L.R. 1922= 

AIR. 1921 Lah. 110. 


•S. 115— Acquiescence— Period of. 

-Widow making gift of her deceased husband’s 


property to her daughter and daughter’s husband 

lointly— Daughter acquiescing for less than 12 

^ears in the position that her husband was co-ownet 

)f that property does not constitute estoppel so as 

a deprive her reversionary right. 43 Mad. 849, 

ippr {Wallace and Madhavan Nair, JJ.). PAP- 

?AMMAL u. ALAMELU AMMAL. 119 I. C. 152= 

X T R 1090 WaH 4B7. 


S. 115 — Acquiescence— Proof of. 

•In order to sustain a plea of acquiescence and 


raise the bat of an equitable estoppel, it is in- 

imbent upon the patty relying on it to show that 

e conduct of the owner whether consisting m 

istinence from interfering or in active interven- 

an. was sufficient to justify the legal inference 

lat he had by plain implication, contracted that 

,e right of occupation under which the other 

tcty origioally obtained possession of the land, 

lould be changed into a perpetual right of ocou- 

ition. {Kinkhede. A. J. C.). BhaSIA v. THAKUB 

AEfRTK(T¥I 100 !• C* 855*“ 

AMSINOH. ^ J ^ 

•One co-sharer granting lease for planting 


ove— Tenant planting grove— Other co-sbarerB 
ingfot injunction and po88e88ion--pefenoe ot 
qaiesoenoe— Defendant should prove hia bona jm 
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EVIDENCE ICT (1872). S. 115~AcqaIeBcence— 
Time of. 

belief in bis valid tight and plaintifi’s deliberate 
abstinence from preventing defendant from spend- 
ing money. (Daniels, A.J. C.). jAQANNATHo. 
Din Muhammad. 6S I.c. 705=8 O.L.J. 474= 

A.I.R. 1921 Ondh 231. 

S. 115 — Acquiescence— Time of. 

Distinction between acquiescence when the act 


is in progress and acquiescence after the act is done, 
indicated. 

Acquiescence by the landlord is a question of 
legal inference drawn from tbe facts found. 

There is a distinction between a case where tbe 
acquiescence allowed occurs while the act acquiesc- 
ed in, is in progress, and another, where the 
acquiescence takes place after tbe act has been 
completed. In the former case, the acquiescence is 
aquiesoenca under such circumstances that assent 
may be reasonably inferred from it. In the latter 
case, when the act is completed without any 
knowledge or without any assent on the part of 
the person whose right is infringed, the matter 
must be determined on very different legal con- 
siderations. A right of action has been vested in 
him, and mere delay to take legal proceeding to 
redress the injury cannot, by itself, constitute a 
bar to such proceedings, unless the delay on his 
part, after he has acquired full knowledge has 
affected or altered the position of his opponent. 
19 C. W. N. 882. Ref. (Einhhede, A. J. C.). 
GHASIA V. Thakur RamsiNGH. 100 I.C. 855= 

„ , A.I.R, 1927 Nag. 180. 

“S, llS^Aoquiescenoe — Trespasser. 

— ^ Trespasser building on site of another in 

spite of owner’s protesting— Owner suing for pos- 
session after two years — He has not acquiesced and 
is entitled to possession. 3 N. L. R. lU, Dist. 
(Findlay, I. C.). MAHDEO PATEL v. Narayan. 
^ 104I.C.666=A.I.R. 1927 Nag. 348. 

Ryots building on waste land without zamin- 

dar's permission cannot resist a suit in e jectment 
against him by zamindar. 

If a raiyat without the permission of thezamin- 

dar begins to build upon waste land over which he 
has Qo right to build and coiupletes his construe* 
tion \vithiD a tew months, tho zamindar is not 
estopped from recovering possession of tbe site on 
the ground that he did not intervene at an earlier 
stage. Unless it could be established that the 
defendants were making constructions under some 
bona mistake of which the plaintiffs were 
aware and in spite of their knowledge the plaintiffs 
1 ^ from intervening and thereby 

led the defendants to believe , that they were right 

in their estimation, there could be no estoppel. No 
one wn by merely, trespassing upon the land of 
another and constructing costly building on it 
claim a right to retain possession or to compel the 

compensation for the^land. 
21 All. 496 (P C.) and 12 A.L.J. 1026, Rel. on. 
(Sulatman, J .). ZAHID ALI u. SUKHU LONIA 

^ , 89I.O.fl09=A.I.R.1926All. 87. 

-Pers<m dmng a thing in spite of objection 

cawot plead acquiescence by other party 

Defendant encroached upon the Chalutara of 

plaintiff, and placed beams on her wall more 
^an 6 years ago. Defendant pleaded ownership 
and old construction. It was found that he was 
^t ov^f, tod that plaintiff iad objected to the 
jjimioipal Board sanctioning construotion. The 

question of 
went on making his con- 

’ • • . - ^ . I . I 


EVIDENCE ACT (1872). S. 115— Acqniescence— 
Wilful— Non interference. 

Held, that there was no acquiescence. (21 All* 
496. P.C., Ref.) (Ookul Prasad, J.). Mt. KOKLA 
KUNAR o. KALIAN MAL. 76 I.C 585= 

A.I.R. 1923 All. 452. 

The defendants having been granted a user- 

of certain land for certain purposes, used it for* 
purposes other than the purpose for which it had 
been granted, by digging a 6aoZi which was used- 
by the public. 

Held, there was no questiqn of the owner stand- 
ing by watching the construction of the haoli being 
made by a person who was under a mistaken belief 
that tho laud was his own property, in order to- 
gainan advantage. The defendants could not have 
believed that the land was their onvh property and 
there was nothing to show that the plaintiffs had 
any sinister motive in abstaining at the time from.- 
protest. (SfMdri, J.). SlAULVI JlAHOlIED v. 
MAHABIR Das. 70 I. c. 836 « 

A. I. R. 1923 All 11*. 

— S. 115 — Acquiescence — Wilful — Non-inter- 
ference. 

Landlord and tenant. 

In 1913 the landlord contracted to grant a 
permanent lease in respect of certain land. No 
formal lease was executed under the terms of 
S. 107. T. P. Act, Pursuant to the contract the 
tenant obtained possession of the land and erected 
permanent and costly structures thereon, The land- 
lord was aware of the erection of those structures 
and must have realized that the tenant would nob 
have constructed such a building unless he was 
assured of the possession of a permanent tight in 
the land. In December, 1918. the landlord gave 
notice to the tenant of his refusal to specifically 
perform the contract. The landlord in 1925 
bright a suit for ejectment against tbe defendant. 

H^ld^ that the landlord having allowed the 
tenant to'erect structures on his land would nob 
be allowed to eject the tenant as he acquiesced 
in tenant 8 conduct. Ramsdtn v. Dyson, (1866>' 
1 H*L. 129 and Gregory v. hTighelL (1881) 18 Vea^ 

(P.C ) and A.I R 1926 P. C. 146, Bel on. (Hfukerji 
and Graluim, JJ.). G. H. 0. Aripf v. Jadunath! 
Majumdar. Ii2 I. c. 865=55 Oal. 1090= 

piftinHff? ^ 333 = A.I.R. 1929 Cai. 101. 

^ 7-RIamt»ff s connivance at defendant’s build- 

having bona fide 

^hef that they possess good title to the property-^ 
Plaintiff s bringing a declaratory suifr-Wiutiff’s 
^aim cannot be decreed on ground of acquiescence. 
WilUnott V. Barbar, (1880) 15 Ch D Qfi iLnA 

IMAMI i;. IBRAHIM. A. I. R. 1929 Oudh 293 

-—O^er Standing by and allowing improvement ■ 

CO ^ r wliere he objects to do 

so by a notice he is not. (Cuming and B. B. Qhose 

JJ.). Hari Bhoshan V, Sheik Abdul. * 

M1=A.I.R. 1927 Cal. 64 

To create estoppel by conduct, other party must 
have been led away by the conduct ^ ^ 

lb to be his own. and the real owner, peroeiviL hi! 
mistake, abstains from setting him riohf ^oT^l 
leaves him to peteeyete in his ltr« a Omirf 
Equity will not afterwards aUow the real 

iiT. 
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£VIDENCE ACT (1872), S. 115 — AcqaieBcence— 
Wilful— Non-Interference. 

of estoppel ia that the conduct of the other party 
is the cause of the action of the person invoking 
the estoppel ; and if the act is the result of the 
reliance upon the representation mere forbidding 
the act will not prevent the estoppel. {Phillips ond 
Venkatasubba Rao, JJ.). ASHTAMOORTHI Nambu- 
DRIPAD 13. Rama Mudali. 96 I.C. 915= 

A. I. R. 1926 Mad. 1052. 

Person interested in preventing act, acquiesc- 
ing therein will be estopped. 

Generally speaking, if a party having an interest 
to prevent an act being djne has full notice of its 
having been done and acquiesces in it so as to 
induce a reasonable belief that he consents to it, 
and the position of others is altered by their giving 
credit to his sincerity, he has no more right to 
challenge the act to their prejudice than he would 
have had if it had been done with his previous 
license. Though mere acquiescence is not equi- 
Talent to consent ; yet consent need not be by word 
and may be by act, and if consent can be intimated 
by conduct as well as by act it is clear that ac- 
quiescence may, under certain circumstances be 
taken to be consent. (Mukerji, J.). Umaram 
GOGOI t3. PUBUK CHAND OSWAL. 85 I.C. 540= 

A.I.R. 1925 Cal. 993. 

If a stranger builds upon the land of A, sup- 

qposing it to be his own, and A remains wilfully 
passive, equity will not allow him to profit by the 
mistake. If a person having a right and seeing 
another person about to commit, or in the course of 
committing an act infringing upon that right, 
-stands by in such a manner as really to induce the 
-person who commits the act, and who might other* 
wise have abstained from it, to believe that he 
assents to its being committed, he cannot after- 
wards be heard to complain of the act. {Wazir 
Hasan, A. J. C.). RAPIQ HUSSAIN v. BHATA 
BiSNATH Prasad. 84 I.C. 511 = 11 O.L.J. 677= 

28 0.0. 114=A. I.R. 1925 Ondh 268. 
Oumer of land acquiescing in stranger’s build- 
ing on land cannot subsequently sue for land — Ac- 
quiescence may be implied —English and Indian law. 

It is well established law in England that if a 
stranger builds on the land of another, although 
believing it to be his own, the owner ia entitled to 
Tocover the land with the building on it, unless 
there are special circumstances amounting to a 
standing by so as to induce the belief that the 
•owner intended to forego his right or to an acquies- 
cence in hia building on the land. This is also 
the law in India with the exception that the party 
"building on the land of another is allowed to re- 
move the building. Case-law referred. {Hallifax, 
A. J. C.). RAMRATAN t3. Shiodattarai. 

73 I.C. 187=A. I. R. 1921 Hag. 167. 

—8. 113— Admission. 

An admission in previous suit cannot operate 

as estoppel in a subsequent suit unloss the decision 
in the previous suit is based upon the admission : 
11 M I. A. 50 (P.C.),B«^ (Mukerji and Mallick, 
JJ ). ABDUL GANI V. NABENDRA KTSHORE ROY. 

33 C.W.N. 876=57 Cal. 258= 
A I.R. 1930 Cal. 47. 

^Where a person admits execution before the 

Registrar after the document has been explained 
to him. it cannot subsequently be accept- d that he 
was ignorai-l o; the nature of the transaction. 
{Sir John '.Vallis.) SENNIMALAI GOUND.AN V. 
3ELLAPPA GODNDAN. lf4I.C. 568 = 

33 C W.N. 407=29 M.L.W. 439= 
A.I.R. 1929 P.O. 81=58 M.L.J. 811 (P.C.). 


EYIDENCE ACT (1872), S. 115— Alteration of 
position. 

■Admissions do not operate as estoppel but 


they must be explained by persons making them. 
{Fforde and Bhide,JJ.). 'SECY. OF S'^ATB «. MT. 
ViDYA Vote. A I R. 1929 Lab. 748. 

The admission by a mortgagor in a mortgage- 

deed that the property comprised in the deed 
belongs to him, in the absence of a strong proof 
on his side that such property was not really his 
when he mortgaged it, concludes the matter against 
him. (Coldstream, J.). FAKIR MAHOMED u. 
Ramzan. 99 I. C. 642= A.I.R. 1927 Lah. 171. 

Property purchased at execution sale subject 

to mortg.age — Purchaser cannot challenge validity 
of the mortgage in mortgagee’s suH. A.I.R. 1923 
Nag. 282 and 47 Cal. 446 . Rel. on. {Findlay, O.J.C.). 
GOVINDRAO V. HIRACHAND. 95 I.C. 563= 

A. I. R. 1926 Nag. 446. 
- k person is not entitled to give an undertak- 
ing to a Criminal Court to abstain from certain 
action and to go and file a civil suit for declaration 
that the undertaking given by him was of no effect. 
{Heave, J.). Ram Sar.an v. Thakur Sro. 

85 I.C, 586=A.l R. 1925 All. 605. 
Partition among co- sharer landlords — Ad- 
mission that certain lands wore rent-free precludes 
contrary contention afterwards. {Suhrawardy and 
Chotzner, JJ.). CHATTRA NATH CHOWDHURY v. 
BABAR ALI. 86 I.C. 8'^5 = 29 C W.N. 333= 

A.I.R. 1925 Gal. 635. 

Admission in a different proceeding that one 

had sold the land does not act as estoppel so as to 
do away with the neoessity of registering the docu- 
ment. (Duckworth,/.). XlAUNG PO YtN v. M.AUNG 
TET TU. 86 I. c. 205= 2 Rang. 459= 

A.I.R. 1925 Rang. 68. 

■ ■ -Admissions by a Hindu widow that ^she had 
acquired the property as heir to her husband does 
not necessarily involve the legal inference that she 
was asserting only a limited interest and not her 
absolute right. 42 A11.152. Foil.', 14 A.L..T. 913, Dist. 
(Lindsay and Sulaiman, JJ.). UmaN SHANKBB t>. 
MT. AISHA KHATUN. 74 I. C. 869=45 All. 729= 

A. I. R. 1924 All. 88. 

' ■Admission in previous compromised suit 
does not estop party from proving the truth. 
(Dhobbey, A.J.C.). Mohamad Yusuf w. pibmoha- 
MAD. 65 I.C. 368= A.I.R. 1922 Nag. 67. 

— S. 113— Alteration of position. 

“Before an estoppel can take place it is neces- 
sary for the party to establish that he had been led 
to do something detrimental to the interest owing 
to the action of the other party. (Stuart, C. J . and 
Rasa J.). Nisar Ali Khan v. "Muhammad .ali 
KHAN. 119 I.C. 337 = 6 O.W.N. 549= 

A.I.R. 1929 Oudh 494. 

Change of position on faith of act or omission 
pleaded is necessary. 

In order that a particular declaration, act or 
omission of a certain person may constitute estop* 
pel against him, the person pleading estoppel in 
his favour must show that he, accepting the 
of his declaration and relying upon the truth 
thereof, has acted upon such belief and 
his position to his detriment ; 40 Cal. 378 (P-0'' 
and A.I.R. 1924 P.G. 213, Rel. on. (Stuart, C.J. 
aytd Uisra, J.). AHMAD AZIM t3. SH.^FI J AN. 

97 I.C. 897=2 Luck. 335=3 O-W.N^Sup. 102- 

A.I.R. 1928 Oudh 561. 

Inconsistent statements in two suits— Change of 

previous suit the claim of 
was based on tho ground that certain widows 
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EVIDENCE ACT (1872), 8. 115— Alteration of 
position. 

not inherit the properties, but that his grand' 
lather inherited them. In the second the plaintifi 
claimed the properties as reversioner of the very 
widows. 

Held, that the plaintid was not estopped by the 
statement made in the previous suit. So far ns the 
plaintiff himself wa<« concerned, there was no doubt 
that the statements in the second suit were incon- 
sistent with what was stated in the previous suit 
hut there had been no change of position by reason 
of the statements made by the plaintiff in the first 
suit. iChatterje'iandCu'nirui, JJ.). NRIPENDBA 

Nath Bhowmik v. basant Kumar Lahiri. 

69 I.C. 207=^29 C.W-N. 861=:A.I.R. 1925 Cal. 1195. 

Causing another to believe that he is one's 
adopted son — Change in circumstances— ^Estoppel is 
created. 

Where a person is treated by another in such a 
way as leads him to believe that he ia the adopted 
son of that other and on that footing and on 
account of such acquiescence and by reason of such 
encouragement he severs his connection with his 
natural family or undergoes a change of circum- 
stances in such a way that when res'ored to his 
natural family his position would be very different 
from what it would have been if he had never left 
it the person Seating him as described above and 
those who claim through him will be estopped from 
questioning the adoption. 14 M.T.A. 67, Foil. 
(Mttwr;*, J'.). Umaram Goqoi v. Puruk Chand 
OSWAL. 85 I.0. 540 = A.I.R. 1925 Cal. 993. 

— - — —A mere undertaking may operate as an estop- 
i>M, though may not amount to a contract. 

operate as an estoppel, 
’though in the absence of consideration it cannot 
amount to a contract. A man may be estopped, 
not only from giving particular evidence, but from 
oiug acts, or relying upon particular arguments or 
contentions which the rules of equity and good con- 
Boi^oe prevent hia using as against his opponent. 

Where the question was whether the undertaking 
01 a mortgagee, vie., “ I shall accept so much in 
fiatisfaotion of our debt, I release the balance in 

3!™ « purchase the equity of re- 

•dem^ion operated as an estoppel against him. 

’* V mortgagee oould not turn round and 
^ tbA 7*8 entitled to claim th'e full amount 

other party relying upon the 
the property which they 
“S' done.^ (WemfeouW and 

^ meaning. 

thr?ai1« t?®'® knowledge of both 

^swppei. However the langusM of S 115 

£?• 'Th® Pl^«8e “act Vnon 

ed its party must have alter- 

Wiete all that tha Jadge was able to saT was ‘ it 
^y well be doubted whether the nlainfciff wLii 
ffiave acted in the way he did bS fo?^ 

wWoh thedefendantihXcted- 
.Held, that was not Buffioieilt ‘ Tt -rnnaf Ka t a 


EVIDENCE ACT (1872). S. 115— Attestation. 

Transfer of Reversionary interest— Transferee 

not acting thereon— No estoppel is created. (3fac- 
leod, C. J.and Coyajee, J.). DayABAM PbEMJI «. 
Bechandas doongersby. 67 I.C. 963= 

24 Bom. L. R. 351 = A.I.R. 1922 Bom. 437. 
What the law and'the Indian stituate main- 
ly regard is the position of the person who was in- 
duced to act and the principle on which the law 
and the statute rest, is, that it would be most in- 
equitable and unjust to him that if another, by a 
representation made, or by conduct amounting to 
a representation, had induced him to act as he 
would not otherwise have done, the person who 
made the representation should be allowed to deny 
or repudiate the effect of his former statement, to 
the loss and injury of the person who acted on it. 
If the person who made the statement did so with- 
out full knowledge of under error, si6i impidet it 
may in the result be unfortunate for him. but it 
would be unjust, even though he acted under error 
to throw the consequence on the person who believ- 
ed his statement and a^ted on it as it was intend- 
ed he should do. {Dawson ilftfZer, G. J. and 
Miller, J.) StrL. E. RAULI v. A. H. PORBES. 

67 I.C 744 = 1 Pat, 717=3 P. L. T. 467= 
1922 P. H.C.C. 209= A.I.R. 1922 Pat. 258. 
— ~-Where a statement is relied upon as consti- 
tuting an estoppel, it must be proved that the 
statement caused a change of position of the par- 
ties setting up the estoppel. {Leslie Jones a^id 
Moti Sagar, JJ.). ABDULLA v. PATEH MUHAM- 
MAD. 62 I.C. 809 = A.I.R. 1921 Iiah. 117. 

“The doing of anything will not amount to 
estoppel when it has not led the other party to 
change his position. {Oldfield and Seshagiri 
Aiyar, JJ.). ViSWANATHA SASTRl V. SlTALAKSH- 
MI AUMAL. 61 I.C. 979=13 M.L.W. 37= 

1921 M.W.N. 181 = A.I.R. 1921 Had. 126^ 

— The whole principle of estoppel is based on 

altered oiroumstanoes, that is position of the per- 
son pleading estoppel must be changed by the 
alleged representation. {Das and Ross, JJ.), 
SHAIKH ABDUL RAHIM V. MT. BABBIBA. 

81 I.C. 307=2 P.L.T. 596=6 P.L.J. 273= 

„ , A.I.R. 1921 Pat. 186. 

-8. llS-Attestatlon. 

-Person attesting asserting facts mentioned in 

document — Attestation is sufficient to nrovo his 
knowledge of its contents. (7at Lai, J.). BhamHA 
ram Girdhari lal V. ram ptaba Mad, 

118 I. 0. 716= A.I.R. 1930 Lab. 217. 

If creaUs estoppel. 

Attestation of a deed proves no more than 
that the signature of an executing .party has bean 
attached to a document in the presence of a wit- 
ness. It does not involve tha witness in any know- 
ledge of the contents of the deed, nor affect him 
with notice of its provisions. Mere attestation by 
Itself would neither create an estoapel nor imnlv 

^ 

Pullan, JJ.). sheo ratan lalv. Sant bakhsh, 

... , ^ ,V8I.O. 98=6 o.w.N.aesi 

Attestatum by %tself does not operate as estopoel 
stones coupled with other cirxjum- 

Attestation of a deed by itself estops a man from 

?h“e * ‘"“““‘‘O" «hiol. 

But where in addition to the fact of attA«fea««^ 
there was evidence to show that (ha 

was managing membat ol tho -famil?. oSn4d$2 
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EYIDENCE ACT (1872), 3. 115— Attestation. 

and acquiesced in the execution of the mortgage by 
a T\-idow of the family property which was in her 
possession, and took an active part in the consulta- 
tions which resulted in the mortgage and after the 
mortgage was executed entered into an agreement 
with mortgagee whereby in efiect he obtained an 
option to have the mortgage transferred to him, 

He/rf. that the attestor not only witnessed the 
execution of the mortgage but also he, in his 
capacity of managing member of the joint family, 
consented to and acquiesced in the mortgage 
being given and could not, therefore, be allowed to 
challenge its validity. {Sir Lancelot Sanderson.) 
Bhagwan Singh v. Ujagar Singh. 

107 I C. 20 = 47 C. L. J. 189=30 Bom.L R 267= 
32 C.W N. 538 = 29 P-L.R. 182=27 M. L.W. 672 = 

26 A.L.J. 553=1928 M. W. N. 933 = 
A I R. 1928 P.C. 20=54 M. L. J. 254 (P.C ). 

I^Iere attestation of deed cannot amount to an 

estoppel, since attestation does not fix an attesting 
witness with knowledge of the contents of a docu- 
ment. {Addison and Johnstone. JJ.). FEROZE DiN 
V Nawab Khan. 112 I.C. 89=9 Lah. 224= 

30 P.L.R. 154= A.I.R. 1928 Lah. 432. 

—A reversioner who brings about a mortgage 

< AO VvA 


by limited owner and also attests it cannot be 
allowed to challenge 'that the debt secured by the 
mortgage was not binding on the reversioner. 
{Coutts Trotter, C. J. and Srinivasa Iyengar, J.). 
SBINIVASARAGHAVACHABIAR V. E. Rajagopla- 
OHABIAB. 1927 M W N. 231 = 

A.I.R. 1927 Had. 438. 

Award ultra oim— Signature thereon does 

not estop. {Pullan,J.). ASHAF ALi v. Sakhawat 
Husain. 104 I.C. 394=1 L.C. 311 — 

A.I.R. 1927 Oadh 448. 

Where thumb marks of witnesses are im- 
pressed on a document in token of consent and as 
attestation and the document is read and explained 
to them at the time of registration and again their 
thumb marks are impressed, 

Beld. that it is not a mere attestation but is a 
distinct and clear acquiescence which binds the 
attestors and estops thorn from questioning the 
validity of the document : A. I. R. 1922 P. C. 20; 
air. 1923 All. 28, Dist. {Barrison, J.). SUNDAR 
SINGH o. BHANSINGH. 90 I C 1032- 

26 P.L.R. 736= A.I.R. 1926 Lah. 62. 

Beui ovmer attestwg a deed of mortgage hy 

ostensible owner in token of his consent is estopped 

from claiming ownership. . . 

The fact that a party attested the deed of mort- 
MRe does not by itself estop him from denying that 
he knew of its contents or that he consented to the 
mortrago. but there might be circumstances which 
would show that the attestation was intended to 
oonvev something more than a mere witnessing of 
the execution and was meant as involving consent 

to the transaction. , 

, Where the owner assured the mortgagees that 

the title to the estate lay with the transferor, that 

he had no interest in it, and thaWi*h a view to 

Bignify that assurance he attested the deed of mort 

that the assurance given by the 

to the title of the V^overij under mortgage 

enough to create a belief m the mind of the mort 

gagee^s and to act upon it. and if they 

feted upon that belief, the owner 

round and say that the mortgagees should not 

have believed him but made .farther ; 

A.I.B. 1922 P.C. 20 and Bloomtnthal v. £ora, {loyi) 


EYIDENCE ACT (1872), 8. 115— Attestation. 

A C. 156, Foil. {Wazir Basan, A. J. C.). Md» 

mazhar-ud din Hasan v. Zahur ud-din Khan. 

90 I.C. 547= A.I.R. 1926 Oudh 131, 

Attestation coupled with other circumstances 

can he " consent.” 

Though mere attestation is not sufficient to fix a 
party with knowledge of the deed attested yet 
attestation combined with other circumstances may 
amount to evidence of consent. Where not only 
did the reversiouers attend before the Registrar, 
identify the executant, and attest the deed, bub 
the debt in respect of which the deed was executed 
was a debt from the reversioners themselves as 
principal debtors. 

Beld, that it was impossible to believe under 
these circumstances that they were not aware of 
the nature of the transaction or that their attesta-> 
tion was not meant to indicate their assent to it. 
42 Cal. 876 ; A. I.R. 1922 P. C. 20. Ref. {Daniels and 
Neave, JJ.). RAM ADHAr v. Bhaqwan Sjngh. 

85 I.C. 580=5 L.R.A. Civ. 644= 
A. I. R. 1925 Ail. 209. 

The attestation of a deed does not by itself 

estop the person attesting from denying that he 
knew of its contents or that he consented to the 
transaction which it effects. A.I.R. 1922 P. 0. 20, 
Foil, {ilartineau, J.). ABDUL AZIZ u. ABDULLA. 

87 I.C. 652=7 L.L.J. 179 = 26 P.L.R. 215 = 

A.I.R. 1925 Lah. 413. 

Attestation does not by itself create estoppel. 

49 0.334, Foil. {Kotval, A. J. C.). ANANDRAOu. 
DAD.A. 71 I.C. 43 = A.I.R. 1924 Nag. 65.- 

The mere attestation of a deed by a relative 

does not import concurrence nor does it involve 
any knowledge of the contents of the deed. {Jwala 
Prasad and Foster, JJ.). Jaqdam Sahay 
Rupnarain MAHTON. 84 I-C. 208= 

5 P.L T. 375= A.I.R. 1924 Pat. 736. 

-Gift deed — Application for mutation — Attest 

tor of — If can challenge gift. 

A gift of immovable property was made by a- 
report to the Revenue Surveyor. The heirs of the 
donor signed the report as witnesses to the trans- 
action and possession was given to the donees. 

Beld, that ibe heirs could not after many years 
dispute the tight of the donees to the possession of 
the land, though the donees did not get a legal 
title to the lands for want of a registered deed. 
(Beald, J.). MA SHIN v. MAUNQ Hawn, 

79 I.C. 579*1 Rang. 651 = A.I.R. 1924 Rang. 102. 

/pile Diere fact of attestation does not raise 

any presumption that the attesting witnesses were 
aware of the contents of the document. A plea of 
estoppel cannot be founded on that fact alone. 
{Stuart and Sulaiman, JJ.). UdAI BHAN SinGH v. 
QAJENDRA SiNGH. 70 I.C. 815 = 

A.I.R. 1923 All. 28. 

Attestation does not work estoppel. 

The attestation of a deed by itself estops a man 
from denying nothing whatsovor excepting that hn 
has witnessed the execution of the deed. It con- 
veys, neither directly nor by implication, any 
knowledge of the contents of the dsouments and ib 
ought not to bo put forward alone for the purpose of 
establishing that a man consented to the trans- 
action which the document effects. {Lord Buck’' 
master.) PANDURANG KBISHNAJI v. M. TUK^ 

ram. 65 I.C. 934=24 Bom. L R. 567- 

35 C. L.J. 409=15 M.L.W. «86=20 AX J. 305- 

18 N.L.R. 1 = 26 0. W.H. 201- 
30M. L.T. 249=49 Cal. 834* 

« 1B=6 
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EVIDENCE ACT (1872), S.’llS— Attestation. 

Merely because a person signed a mortgage 
bond as an attesting witness, he cannot be held to 
be bound by the recitals in it. (Coutts and Mac- 
fhcrson, JJ.). Dhira Singh v. Moti Lal. 

63 I.C. 266=2 P.L.T. 614. 

—8. 115 — Gondact. 

Absence of. 

Acceptance of benefit. 

Admission. 

Adoption. 

Advantage not taken. 

Arbitration. 

Change of plea. 

Compliance with order. 

Compromise. 

Consent. 

Construction of document. 

Contract. 

Execution of decree. 

Execution proceedings. 

Execution sale. 

Jurisdiction. 

Land acquisition. 

Negligence. 

No estoppel. 

Notice. 

Omission to assets. 

Omission to dissociate. 

Omission to plead. 

Omission to object. 

Ordinary conrse of business. 

Promise under inducement. 

Becognition of agency. 

Representation. 

Residing. 

Reversioner. 

, Silence. 

Sufficiency of. 

Termination of agency. 

Hlscellaueons. 

“"S. 115 — Condnot— Absence of. 

-——No litigant has any right to delay or ob- 
B^ot the proceedings of the Court by absenting 
hmself deliberately, and then asking for te-con- 
sidezation of the matter passed in his absence. 

Broadway, J.). GUBDITTA 

C- 714 (Lah.). 

";“5T^®nduot— Acceptance of benefit. 
i;«vi ‘4 \ person obtains a release from a 

understanding of foregoing a de* 
^ite olaim against a third pJrty. that person is 
^ asserting or enforcing the claim to 

tuiiah, JJ.). mt. Wahidan v. Nabie Khan. 

^Wher. during the 

^ughtets who were m possession effected a parti- 
the properties and the parties enjo^d 

it pwa^anoe of that arrangement but 

dealw ^ was sought to be questioned after the 

^ executants themselves. 

Hsfi. that they were estopped from doing so 

asK-s.s-'.a. fss'.si: 

...... .. ‘S 


D. D. VOL. iri-43 A 44 


'i-' . ■,L^ i.* , 


EVIDENCE ACT (1872). S. 118— Conduct— Accep- 
tance of benefit. 

When an order shows plainly that it is intended 
to tako efiect in its entirety and that several parts 
of it depend upon each other, a person cannot ^opt 
one part and repudiate another. For instance, if 
the Court directs that the suit shall be restored on 
the plaintiff paying the costs of the opposing party, 
there is no intention to benefit the latter, except 
on the terms mentioned in the order itself. If the 
party receives the costs, his act is tantamount to 
adopting the order. But if a party receives the 
benefit reserving his right to object to the order, he 
will not in that case be precluded from attacking 
it. A. I. R. 1927 Mad. 1009, Not foil. (Case-law 
discussed). (Ramesam and Venkatasubba Baa, JJ.). 
Venkataratudu V. Rama Krishnayya. 

123 I.C. 337=31 M.L.W. 30=1930 M.W.N. 50= 
A. I. R. 1980 Mad. 268=58 M.L.J, 137. 

Where Court orders restoration of a suit dis- 
missed for default, on condition that plaintiff pays 
certain amount to defendant and defendant 
received that amount, having been under no 
compulsion to do so, no revision against the order 
lies at the instance of the defendant. Tinkler v 
^<lder, (1849) 4 Ex. 187, Foil. ; 12 C.L.J. 556, Dist. 

{Jackson, j.). Nabayanamurthy Somayajulu 
V. Mahammad AZAM Sahib, no I.c. 528 (Mad.). 

-A co-sharer under a partition decree cannot 

reprobate the decree after having obtained an 

advantage to the detriment of the other co-sharer 

But if the decree was a nullity it cannot be affirmed 
by anything that a co-sharer does short of obtaining 

?S J* detriment of others 

[B. B. Qnose and Panton, JJ.). Jamilennesba 
KHATUN V. IJJATENNESSA KHATUN. 

A- 1- R- 1929 Cal. 386. 
- -Advantage taken under ^artilicm—Partv es- 
topped from setting impartibility. 

The father of the plaintiff entered into a parti- 
tion and the deed was acted upon for over 40 years 
the plaintiff asserted his claim to entire nronertv 
as being entitled by law of primogeniture an^d estate 

and dealt with his share of the property as having 
been derived under the deed of partition ® 

ie cannot reasonably be heard to say 

primogeniture 

^ custom of the family 

{B. B. Ohose and Panton, JJ.). Narendra 
NARAIN V. NAQENDRA NARAIN. 118 I C 849 — 

80 G. L. J. 267=A.I.R. 1929 Cal 577. 

. — —Pewons acting on general award and aooent- 
mg benefit under it cannot challenge it. fP«fci«aZ 

NAND**”** ^:*'/^^bchand V. Jetha- 

nand. 117 I. c. 153= 23 a.L.R. 417= 

. „ A I R. 1929 Sind 168. 

-- -Plamtiff allowed to amend plaint on payment 

A party who has adopted an order of the Court 

after he has enjoyed a 
benefit under the order contend that it is valid for 
one purpose and invalid for another 
Defendants resisted the suit for rendition 
accounts filed by the plaintiffs, pleading infer alte 
that uo suit for a^nnts was maintainable on the 
facts alleged. The Trial Court upheld that plea and 
dismissed the suit. On appeal the rvll ,»4 ^ ^ 
with the trial Court that a sSt for 
not maintainable on the facts 

the plaintiffs to amend the platef- 

E.. 1» a. ooeta to tta dejaadanta. 
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EYIDENCE ACT (1872), S. IIS— Conduct— Accep- 
tance of benefit. 

the case for re-trial. The defendants took the costs 
but filed a second appeal from the order of remand, 
Held, that the appeal was not competent as 
the defendants acquiesced in the order passed by 
the Trial Court by accepting the costs awarded 
to them; 12 C. L. j. 556; 21 C. W. N. 232 and 

A.IR. 1927 Mad. 10D9. Rsl. on; 31 RR. 1907 (F.B.) 
.and A.I.R. 1927 Lah. 771, Disl. (Bhide, J.). SOHAN 
L.AL V. dkartmal isaAR Das 109 1 c. 819= 
10 L. L. J. 398= A. I. R. 1928 Lah. 813. 
-Person, not included in the cause-title but 
claiming to be party, and taking steps for securing 
some relief to himself— He is estopped from con- 
tending that he was not made a party. (Srtniuasa 
Ayyangar and Reilly, JJ.). SUTHARSANA v. 
SAMABAPURI. 110 I.C. 837=1928 M. W. N. 634= 

A.I.R. 1928 Mad. 690. 

Estoppel — Reversioners not succeeding in 

claiming property on prior occasions, as persons in 
possession alleged it to bo trust property— The 
latter cannot subsequently deny the character. 
{Phillipsand Ramesam, JJ.), PlCHAl PiLLAl v. 
LINGAU IYER. 108 I.C. 199 = 

A. I. R. 1928 Mad. 268. 

Legatee cannot dispute Ustator’s title nor can 

he set up title different from that contained in the 


will. ^ . 

One who obtains or accepts or retains possession 
of property under the will and who neither has, 
nor professes to have, any title thereto except 
under the will is estopped, as against any remain- 
derman or other person claiming under the same 
will from asserting that the testator was not 
entitled to such an estate in the property as he 
purported to devise or bequeath and generally from 
setting up any title to the property in himself which 
is independent of and adverse to the will, or any 
interest of a difierent kind from that which he 
would have taken if the property had passed by 
the will as it was impliedly represented by him to 

have passed. [Pullan, J.). 

KHAN V. NISAR alt KHAN. 109 I.C. 839- 

1 L.C. 592 = A.1.R. 1928 Oudh 67. 
Party to decree taking advantage of the decree 

cannot subsequently go behind it. 

Where a party to a decree passed on award files 
an execution application to enforce the decree by 
possession being awarded to him of the lands as 
provided in the award and obtains possession m 
execution proceedings of at least a part of that 
property, the maxim aUegans contrama non est 
audiendus applies and he having taken advantage 
of the decree by its enforcement cannot be allowed 
to play fast and loose with justice and go behind 
the decree: 24 All. 164; 21 C.W N. 232 ^nd Tm&er 
V (1849) 18 L. J. Ex. 429. 

J.G.and Rupchand Bilaram. 

MALLAHSHAHv.PAPURBAI. 112I.C.286~ 

23 S.L.R. 196= A.I.R. 1928 Sind 175, 

Will— Legatee, having no title to property 

except under will, accepting the 'viU-p cannot set 
up that the testator has a defective title nor can ho 
claim title adverse to testator or other lega^s. 
Board V. Board, L.R. 9 Q.B. 48. 

and Lindsay, J.). 192rAII 642 

106 I.C. 20=26 A.L.J. 62= A.I.R. 1927 All. 

Order setiinq aside ex parte decree-Plaxntiff 


fn a.id. .n « parU decree 

las been passed and the plaintifl accepts costs and 
lie pleader appears in Courts thereafter the plain- 
ifi should be deemed to have accepted the order set- 


EYIDENCE ACT (1872), 8, li5-Condact— 
Adoption. 

ting aside decree and the order will not be interfered 
with. (Addhoti. cT.). S. BURDEN & CO. v. AR^nr 

Canteen Board India. Simla. 96 I. C. 782= 

A.I.R. 1826 Lah. 637. 
“Tudgmont-debtor requesting decree to be by 
instalments and acting upon it cannot subsequently 
object to it : A.I.R. 1923 Lah. 381 , Ref. {Jai Lai, 
J.). Fielding y. .t.anki Das & Sons. 

95I.C. 243= A.I.R 1926 Lah. 485. 

Cift by Ostensible owners — Donee cannot 

afterwards deny right of donors to make gift; 42 Cal, 
56, DisL {Wallace, J.). K. .jANAKly. P. GOVIN- 
DAN. 891. C. 546=22 M L.W. 113= 

A I.R. 1925 Mad. 990. 
— S. 115 — Conduct— Admission. 

Admission of liability under decree does not 

debar Court of Wards from challenging decree on 
ground that it was not validly obtained — [Obiter). 
\Tek Chand and Tapp, JJ.). PUNJAB COURT OP 

Wards v. l.ala kanwar Bhan. 

A. I. R. 1930 Lah. 798. 

Deed of further charge — Recital of earlier 

mortqages — Effect. 

Where a co-parcener executes a deed of further 
charge in which he recites earlier mortgage- deeds 
he should be inferred to have admitted their vali- 
dity in every respect and he cannot be allowed 
subsequently to set up that the earlier deeds were 
for an excessive rate of interest. The rate of 
interest in any deed cannot be impugned by a 
co-parcener who was himself a party to that deed 
or must be deemed by his statements or conduct 
to have admitted the propriety of the rate. (Ash- 
worth and Misra, JJ.), CHANDRIKA PRASAD u. 
NAZIR HUSSAIN. 92 I. C. 681 = 

13 0.L.J. 396=i.I.R. 1926 Oudh 306. 


•8. 115— Conduct— Adoption. 

■Widow adopting with consent of her bus- 


band's collaterals — Collaterals not objecting to the 
adopted son taking his share by partition— -Adopt- 
ed son taking care of the widow till her death and 
redeeming mortgage by her husband— Collaterals 
are estopped from challenging adoption. (Harrison 
and Dalip Singh. JJ.). MDHAMMAD YASIN v. 
Ghulam Muhammad. 96 I.C. 777 (Lah.) 

Widow recognising adoption by conduct cannot 

dispute its validity. 

When plaintiff’s husband, a boy, was adopted 
his name and his house name was changed, he 
took the house name of the first defendant’s hus* 
band and the name of his adopted father’s father, 
and immediately after the adoption the first defen- 
dant performed his Upanayanam ceremony. Some 
years later the first defendant performed his 
marriage and also Grahapravesam ceremony and 
the adopted boy performed the shraddha for the 
first defendant’s husband, and did not receive any 
of his natural family property, and the first defen- 
dant also asserted that she had her husband s 
authority to adopt at the time of the adoption. 

Held, that these circumstances are quite suffi- 
cient to constitute an estoppel and therefore first 
defendant is estopped from denying the adoption. 
34 A. 389 (P. C..) Poll. {Phillips and Venkata- 
suhba Rao, JJ.). VENKATA SOBBAMAU V. VEN- 
KAMMA. 77 I.C. = « M.LJf. 83- 

33 M.L.T. 191 = 1924 M.W.N. 1- 
AIR 1924 Mad. 308=^48 92. 

Party can be estopped from denying adopti^ 

No doubt it is perfectly true that midet the 
Hindu Law an adoption can only be effected bf 
the due performance of certain religious oeremonies. 
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:SVIDBNCE ACT (1872), S. 115 — Conduct — 
Advantage not taken. 

’))ut the plaiutifi ia an action can be estopped.by 
his own previous conduct from asserting that such 
valid and binding adoption had notin fact tiken 
place. [Rafi(ixie ayxd PiggoU, JJ.). UDIT NARAIN 

Singh y. Randhir Singh. 69 I. C. 971==^ 

20 A. h. J. 945=45 All. 169 = 
A I. R. 1923 All. 58. 

— S. 115— Conduct— Advantage not taken. 

Even if the compromise is beneficial to a 

party’s interest, but ho has not taken any benefit out 
-of or under it, that compromise does not constitute 
an estoppel debarring him from challenging it. 

/.). Hriday Nath v. Niroda Sun- 
DARI. 108 I. C. 44= A.I.R. 1928 Cal. 334. 

— S. 115— Conduct— Arbitration. 

The Court will not permit a party to lie by 

or act in an indecisive manner so as to obtain the 
benefit of an award if it is in his favour and endea- 
vour to set it aside if it is not. {Rupcliand, A.J.C.). 
C. &T. Engineering Co. v. iiAtiiK thakordas 
MATHDBADAS. 123 I.C. 234= 

A.I.R. 1930 Sind 79 

Where the defendant adduces evidence and 

•acts as if the arbitrator is legally appointed and 
-objects to the award only when it has gone ag.iinst 
him he is estopped from questioning tho validity 
of tho appointment. {Mukerji and Niamatullah, 
-//.). GAJADHAB V. CHUNNI LAL. 117 I.C. 344= 

1929 A.L.J. 868=A.I.R. 1929 All. 559. 

Agreement to refer not signed by a party but 

• arbitrators' authority accepted by him— There is 
'Sufficient satisfaction and the party cannot sub- 
-sequently challenge the validity of the award. 
A.I.R. 1926 All. 289, Dist. {Zafar Ali and Jai Lai, 

v«r.). kannaya liAti «. daulat Ram. 

* V.. C..302=A.I.R. 1929 Lah. 387. 

Arbitration— Arbitrators having nojurisdio* 

' tion— More appearance of the parties before them 
under protest and examining witnesses will not 
^amount to waiver of objections as to jurisdiction or 
ostoppel. (Afarlen, C.J. and Blackwell. /.). 
Chbtanoas V. Radhakisson. 104 1 0 174= 

29 Bom.L.R. 1087= A.I.R. 1927 Bom. 563. 
-——Award accepted and acted upoa cannot be 
•ohalleuged. 42 Cal 801 (P.C.), Foil. {Kanhaiya Lai 

AndAehmrth, JJ.). Kanhaiyalal d. jangi 

96 I.O. 39=24 A.L.J. 649= 
A. I. R. 1926 All. 627. 
— *• 115;7-Cottduct-Chango of plea. 

Wftrda advances one plea and after- 

^ he cannot by 

raving it up avoid its consequences. (Devadoss J \ 
OHINNAN OHEXTY y. V- VILATHAN ’ 

o, » * 229=39 M.L.T. 418= 

— s 4 =* A-I-R- 1928 tf ad. 27. 

with order. 

• that the plaintifis paid without 

if S valorem Court-fee in pursuance 

does not debar them 
« illegality of tS 
Court demanding ad ualorsm Oourt-fee when anK 
•aequently the Court demanded a much iMger fee 

'I* to the pUiV 

xifis on tne Utber date when additional nmiCf 

was demandsd. {Jy,ala Prasad 

Maui Lal ». DDKOA peasad soi o bm- 

A. .. 3 Pat. 930= A.I.R. 1924 Pat av« 

Coquet— Comppomlae. * ' 

f defendant’s 

to be sold on qerfcaiu conditions 
^terwards say that holding^a 


SYIDEMCE ACT (1872), 8. 115— Conduot— Execu- 
tion of decree. 

ncD-transferable. (Das and Adami, JJ.). NlDHI 
Parida V. Karunakar Padhan. 87 I.C. 250= 

1 Pat. 153=A.I.R. 1922 Pat. 433. 

— 8. 115 — Conduct — Consent. 

A party cannot approbate and reprobate with 

knowledge of the facts, and if the husband or tho 
wife once deliberately affirms the marriage, he or 
she cannot subsequently object to the marriage. 
Therefore, where a previous petition for declaring 
the marriage a nullity has been dismissed by con- 
sent of parties a second petition is not competent; 
Lord Shelborne in G. v. Af.. (1885) A.O. ni.Bel. on. 
(Marten, C.J., Crutnp and Blackwell, JJ.). H. v. H. 

110 I.C. 266=30 Bom. L R. 523= 
A.I.R. 1928 Bom. 279. 

— S. 115 — Conduct — Construction of document. 

—Document executed with one intention cannot 

be utilised for another purpose. 

The executant of a document executed with one 
intention cannot by change of mind utilize that 
document for a transaction oia wholly different 
character. 

Pec Devadoss, J. — When a document is executed 
without the intention of conveying title by one 
person in favour of another, it cannot afterwards 
be used for the purpose of conveying the title 
merely because one of them changes his mind and 
wants the document to be operative. (Odgers and 
Devadoss, JJ.). KULANDAI Velu Pillai v. Ven- 
KATARAYAR. 108 I.C. 652=3) M.L.T. 470= 

A.I.R. 1928 Had. 25=S3 M.L.J. 808. 
— S. 115 — Conduot— Contract. 

■ After the right to get either resoission or 
reformation of the contract is barred, it is not 
competent to a party to a contract enjoying the 
benefit under it to say that he is not bound by one 
of its terms. (ChakravaHy, J.). SASI KANTA 
Aoharjeb Bahadur v. Qenda Sheikh. 

82 I.C. 970= A.I.R. 1923 Cal. 389. 

—8. 115 — Conduct— Execution of decree. 

Decree-holder accepting deposit made In 

Court under protest— Decree-holder is not estopped 
from prosecuting appeal : A.I.R. 1923 P.C. 13, Rel 
on. (Tek Chand and Dalip Singh, JJ.). Kaikabad 
V. Khambatta. A.I.R. 1930 Lah. 26. 

Satssfaelion of decree by surrenderisig a cross- 

decree^Effeet. 

An involuntary act done by a person in pursuanoe 
of an order of the Court oaunot operate as an estoppel 
against him and prevent him from enforoinu a 
remedy given to him by law. “ 

Where after filing an appeal the judgment- 
debtors satisfied the execution of the deorea 
appealed against, partly by payment in cash and 
partly by surrendering their decree, 

Held, that this act of the judgment-debtors docs 
not amount to a recognition of the validity of the 
decree thus precluding them from impoaohlnc it 
in appeal: 12 0. L. J. 556 ; 21 0. W N 282 anH 
Tinker V. mider, 18 L.|J, Bx. 429, Dui. 

n‘ Haidar, J.). ISHARDAS DhA- 

BAu Chand t>. bdtamal Durqadas. 

TT , . A- R- 1929 Lah. «. 

—Vendee taking out money deposited by nca- 

ohallenging 

emptor 8 right to pre-empt: 83 P R imo 
16 P. E. 1907, Foil. \s«laL,na,^ 

MT. KUDBAT-UN-NISSA BIBI «. ABDUL R^HID * 

96 1.0. 543=48 All. 616=24 A.L!L n9« 

i.LR. 1926 All. 66U 


> 
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EYIDENCE ACT (1872), 8. 115 — Conduct — Exocn* 
tion of decree. 


Execution of the claim allowed does not pre- 

elude plaintiff from appealing against tlie claim dis- 
allowed. 

When a party has derived any advantage and 
taken benefit under the order of the Court, he is to 
be deemed to have acquiesced in it and should not 
be allo'wed to challenge it at any subsequent pro* 
Deeding or by way of appeal ; 12 C. L. J. 556 and 
21 C. W. N. 232, Bel. on. But where plaintiff sues 
defendant for a certain amount and the defendant 
admits the liability as regards a part of the amount 
and denies the rest of the claim and a decree is 
passed for the amount admitted to be due by the 
defendant, execution of the decree as regards the 
amount decreed does not preclude the plaintiff 
from appealing against the claim dismissed: 
12 C.L.J. 656 and 21 C. W. N. 232, Dist. (Siihra- 
wardy and Muherji. JJ,). JOGESH CHANDRA v. 

FazalALI. 95 I.C. 10=A.I.R. 1926 Cal. 960. 
■ Appellant offering money deposited by res- 
pondent in lower Court, as security for costs — No 
estoppel is created. {Lord Atkinson). SABAT- 
KUMABI V. AMULTADHAN. 71 I.C. 632= 

17 M.L.W. 481=27 C.W.N. 629 = 
25 Bom. L R. 548=37 C. L. J. 501 = 
1923 M. W. N. 392=32 M. L. T. 137= 
A.I.R. 1923 P C. 13 (P C.). 

Execution of a decree has never been held to 

estop the decree holder from appealing from it so 
far as it is against him. {Wallis, C. J., Krishnan 
and Yenkatasubba Rao, JJ.). SUBBA RAO v. 
BALD9U BUCHI. 72 I.C. 292=1923 M W.N. 533= 

47 Mad. 7 = 18 M L.W. 61 = 
A. I. R. 1923 Mad. 533=44 M.L.J. 534. 


—S. 115 — Oondact^Ezeontion proceedings. 

The parties to execution proceedings aro 

governed by general law of estoppel. They cannot 
continue to raise the same plea over and over again. 
But if the plea has never been raised before, the 
principle of constructive estoppel does not apply 
to execution proceedings. Hence, the fact that 
without raising a certain plea of objection a party 
submitted to prior execution proceedings does not 
debar him from raising that plea as an objection to 
later execution proceedings. {Jackson, J.). N. 
c. LAKSHMIKUTTI AMMA V. MABIUTHDMMA 

THIHDMA. I.C. 504= 

20 M. L.W. 649 = 35 M.L.T. 118= 
1924 M.W.N. 771 = A.I.R. 1925 Mad. 127= 

47 M.L.J. 798. 

— Conduct— Execution sale. 

- Execution— Sale in purchase by decree- 

holders in lieu of decretal amount— One judgment- 
debtor entitled to interest in decretal amount— 
Conduct of parties showing purchase was only for 

benefit of decree-holders— Judgment-debtor is not 

entitled to any interest in the property. (Sulot- 
man and Bytes. JJ.). Makhan LAL Sohan 
T AT, 87 I.C. 665=23 A.L J. 257= 

A.I.R. 1923 All. 331. 

— S. 115 — Conduct- Jurisdiction. 

-Small Cause suit filed on regular side — 

Anneal — Want of jurisdiction cannot afterwards be 
pleaded. {Dalai, J. C.). NfAHARAJ mN o. BAL- 

bahaddab Prasad. 85 I. 

2 0 W.N. 8=29 0. C. 14=A.I.R. 1928 Oudh 403. 

Taking part in partition proceedings by 

Eovenuo Court-Party can afterwards deny 
Revenue Court’s jurisdiction to proceed with parti- 
VZ mc^sandSen, JJ.). GUBBAHAI MAHTON 

V. MUH^T^MAD SAIYAD. ' ffAn * 

• 2 Pat. L.R. Oix. 266= A.I.R. 1925 Pat. 137. 


EYIDENCE ACT (1872), 8. 115— Conduct— Negli- 
gence. 

—8. 115— Conduct— Land acquisition. 

- Declaration as to Government right to quarry' 
for certain purposes — Ovmer receiving compensation, 
on that basis— Purpose exhausted — Subsequent suit— 
No estoppel. 

Consequent upon a declaration under S. 6, Land 
Acquisition Act, 1894, that land was needed for a. 
public purpose, viz., quarries in connexion with, 
certain constructions with an insertion in it of 
statement under S. 3 (i) under Land Acquisition 
(Slines) Act, 1885 excluding certain mines and' 
making necessary reservation, the owner of the 
land claimed compensation for minerals or an 
express order excluding them from acquisition and 
the Judge to whom reference was made under S. 18 
of the Act held that the minerals bad not been ae- 
quired. The owner also claimed compensation for* 
a special stone which had high commercial value 
lying under the land, part of which was leased to- 
a stone company and some part was in the occu- 
pation of tenants. The Superintending Engineer 
made a fair estimate of the quantity of stone avail- 
able which it would have been profitable to* 
remove to the railway siding, which was made the 
measure of compensation allowed in the award 
under S. 11 for the total value of the entire quan- 
tity of the available stone. The amount awarded 
was accepted by the owner. On the completion of 
the proposed construction the owner gave notice to- 
Govemment under S. 4 of the Act of 1885 of his 
intention to work the minerls of the land coveteff^ 
by the declaration. The right of the owner was- 
denied and consequently the owner sued for pos- 
session of the sub'soil including stones and other 
minerals lying in, upon or under the land. The 
defence was that the compensation already granted 
included all the value of all minerals and stones, 
lying in, upon or under the surface of the land'* 
acquired. It was not denied that the stones were' 
minerals, 

Held, that on the construction of the declara- 
tion and the subsequent conduct of parties the 
stones other than those required for construction of" 
the proposed work vested in the owner and he was 
not estopped from claiming to work them by 
reason of the course adopted in the proceedings 
under the Land Acquisition Act. {Boss and Chat- 
terji, JJ.). SECT. OF STATE V. GYANBNDBA^ 
Chandra Pandb. 8 Pat. 742= 

A.I.R. 1930 Pat. 112. 


Claimant is not estopped from showing pro- 
per value though he had shown less value in for*' 
mei proceedings of other nature. {De Souza, A. J .0.). 
N.H. MIRCHANDANI V. SPECUL LAND ACQUISI- 
TION OFFICER, Karachi. 101 LC. 269— 

A.I.R. 1927 Sind 168. 


—8. .115— Conduct- Negligence. 

Where the plaintiff, by signing the transfer- 

forms. and delivering the same and the share certi- 
ficates to the brokers, who absconded without 
paying for the shares to plaintiff, placed them in a* 
position to give a title to defendant, who was a. 
6ona fide purchaser for value without notice, 

Held, whatever right he may have against the 
absconding brokers, plaintiff is estopped by act- 
from asserting any right to the shares: 16 A.O. 267, . 
Foil. {Kanga.J.). FAZAL D. ALLANA v. MAN- 
QALDASM. PAKVASA. MI. 0.726- 

46 Bom. 489=23 Bom. L.R. 1144-- 

A.I.R. 1922 Bom. 803.. 
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ffi¥lfiEHOE ACT (1872), S, 115 — Conduct— No 
estoppel. 

— 3. 115— Conduct— No estoppel. 

The mere fact that a person attached the sut- 

•plus sale proceeds of the execution sale under 
-another decree in order to satisfy any decree ob- 
'tained by him but did not proceed further cannot 
preclnde him from claiming title to the property. 
Ohose, J.). SUBENDRANATH v. JABED ALf. 

85 I.C. 747 = A. I. B. 1926 Gal. 420. 
Granting of lease of nazul for building pur- 
poses does not estop Municipal Committee from 
■refusing permission to build. {Fmdlay, O.J.O.). 
Mabotbao V. Municipal Committeb, Nag- 
PDR. 92 I.C. 796=A.I.R. 1926 Nag. 281. 

Rent suit — Inclusion of a plot in the suit on 

objection by defendant — Subsequent suit to eject 
defendant from the plot — No estoppel is created. 
{Das and Adami, JJ.). Ram Pbasad SINGH v. 
Ramchandba RAI. 81 I.C. 324=4 P.L.T. 730= 

A.I.R. 1924 Pat. 203. 

—8. 115— Conduct — Notice. 

- 'Where after receiving notice of a previous 
'burden a person takes a mortgage of a pronerty and 
advances money, he must be considered to have 
■thought the property worth the further advance 
subject to the previous burden; 28 All. 315, B*/. 
{Dalai, J.). Beni Misir v. Mahabir Sukla. 

A. I. R. 1930 All. 431. , 

Railways Act (9 of 1890), S. 77— Claim for 1 

•damages for loss of goods — Notice given to one of ' 
the two railway companies and forwarded by it to 
the other — Latter company making enquiries in the 
•matter and repudiating its liability — Absence of 
notice cannot be pleaded by the latter railway com- 
pany ; A.I.R. 1926 Lah. 253 ; A. I. R. 1922 Mad. 362 
B.) and 26 Bom. 669, Dist. {Bhide, J.) 
DHANPATMAL LOBHAMAL V. AGENT, B. B. & C. I. 

fl 5?’ « ^ 71* = A. I. R. 1928 Lab. 438. 

8. 116 — Conduct — Omisiion to assent. 

' ‘-Landlord and tenant. 

. ' 7?h0 landlord succeeded in his suit for ejectment 
is lower Courts and obtained possession. But 
the High Court reversed the decision on the tech* 
moal ground that no proper notice to quit was 
iglven by the landlord. The tenants however did 
not claim restitution, 

Beld, that by accepting the landlord’s possession 
as good the tenants impliedly surrendered the 
‘tonanoy and by their failure to claim immediate 
poflsession they led the landlord into the belief that 
o proper notioe to quit was necessary. They were 
0 estopped from pleading that his possession 
■^not lawful. mfiMandSeshagiri Aiyar.-JJ.). 

KAnL^ATH KDNNI V. THATTIL KUNHAI 

?• b ?• *2= A.LR. 1921 Mad. 144. 
*^ ,‘rvop^ttQt~-OniUBloa to dissociate. 

Where dunng the pendency of a suit the 
^not becomes major, but the guardian continues 
represei^ him and the parties continue the old 
atote of affairs the guardian is liable for ooste. 

«7acAw(m, JJ.). Ybllama ti. SUB- 
^ANAEATANAMUBTHY. 1929 M. W. N. 845= 

a AJB f. J i A 1 I* B. 1929 Mad. 782« 
—8. iw— Conduct— OmlHslon to plead. 

plaintiffs allowed one S to join 
® suit against another person and. to 
^tolna deorwas tha son of a p«tiouUr man 
^ttont denying that he was the son of the man 
no nghtto sue, they will be estopped from 
•^PUting his paternity in a suit by them for po“ 

decreed. {MarUneau ^and 

wfar ' SUNDAB SINGH «. SHAN SlNGH 

«■' 8ttl. 0. 285= A.I.R. 1923 
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EVIDENCE ACT (1872). S. llS-^Conduct-Omis- 
slon to object. 

— S. 115 — Conduct — Omission to object. 

Attachment of decree — Rightful owner omitUng 

to object — Other parties acting on such conduct^ 
Effect. 

Where a person did by his omission to object to 
the attachment of the decree lead another party to 
believe that the decree was still the property of 
his judgment-debtor at the time of the attachment 
and to act on that belief in giving credit for the 
amount recovered by execution of the decree which 
he attached and in releasing the other debtors who 
were jointly liable under the decree in his favonv 
from liability under that decree. 

that the person who omitted to raise the 
objection was estopped from denying that the judg* 
ment-debtor was still the owner of the decree 
attached at the time of attachment. {Healdt 0. C. J. 
and Chari, J.). CO-OPERATIVE TOWN BANK OP 
PADIQON V. S. V. K. V. SHUNitUGAM PiLLAY. 

125 I.C. 365 = 8 Rang. 223= A.I.R. 1930 Rang. 265, 

' —B urden of proof . 

A part accepting the onus without demuE 
cannot object at a late stage saying that burden 
was wrongly put on them. {Zafar AH and Bhidit 
JJ.]. Pakhar Das V. TEAKUR D.AS. 

120 I. C. 168 = 31 P. L. R. 481= 
A. I. R. 1930 Lah. 218. 

Person, in whose favour three mortgages on 

same property were executed, assigning second of 
them to another — Assignee suing making assignor 
pro forma defendant — Assignor not disclosing third 
mortgage by written statement — Ho cannot sue 
auction-purchaser on his third mortgage. {Boys 
andBennet, JJ.). PiTAMBAR DAS v. PUNNA. 

115 I.C. 638= A.I.R. 1929 All. 511, 
'4dntis«0H of additional evidence in appeal. 

In appeal, appellants were allowed to addnoa 
further evidence on an issue of fact. The respon* 
^®Dt9 did not take up their stand on the inadmis- 
sibility of such evidence but adduced further 
evidence to rebut the contention of the appellants, 
Held',: that the respondents could not complain 
of the allowing of evidence. {Page and Mallik, JJ .), 
FAZUR BANOO V. Rahiu BuX. 115 I.C. 184= 

32 C.W.N. 1020= A.I.R. 1929 Cal. 26. 

‘Trial of Small Cause suit on original side. 

Where in a suit, instituted in a Small Cause 
Court, a question of title was raised and the suit 
was transferred to the original side for trial, and 
afterwards the issue of title was deleted but the 
suit was tried on the original side without any 
objection from the plaintiff, and further the 
objection was not also raised in the grounds of 
plaintiff’s appeal to the High Court, the plaintiff 
would not be allowed to raise it at a later stage ■ 
A.I.R. 1922 Mad. 852, Rel. on. {Odgers, J.)\ 
Ramanuja Jeer Bwamigal v. sami Nadar 

o = 1929 Mud. 525. 

—-•Swt by mwor Without next frietid—PaUure to 

object after noitce‘— Effect. 

If a defendant in a suit instituted by a minor 
without.a next friend is aware or has received notioe 
of the minority of the plaintiff and yet elects to 
proceed to trial and take his ohanoe of obtaining 
a decree in his favour on the merits without 

Objeobioa to, or issue upon, the main- 
toinabilUy of the suit and prefers the objection for 
the first time on appeal when the trial has gone 

estopped. 22 Oal. 270 and 
i? ^^7* Rel. on. {Page and Qraham, JJ \ M® 
Vuhl Bitu V. Khokai MoNDAL. Ill I 0 349^' 

SB Cal. 7ia=i.I.R. 1928 oV m7. 
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EVIDENCE ACT (1872). S. ilS-Condnct-Omis- 
sion to object. 

— Pre-emption— Sale after notice that co- 
sharers have a right of pre-emption— Before com- 
mencement of sale co-sharer claiming his right 
without protest by purchaser— Purchaser cannot 
subsequently resist the claim of the co-sharer. 
KP<^e and Graham, JJ.). JIONORANJAN Metbi 
V. Fazlar Rahman, 103 j.c. 823= 

^ A. I. R. 192*7 Cal. 925. 

Person entitled to challenge alienation 

present at mutation but failing to object is estopped. 
(Fforde and Campbell JJ.). RAM Sabup v RAM 
SAEAN. 96 I.C. 915 = A. I.R. 1926 Lah 650. 

_ Where P allowed S to act as lambardar, 
knowing that he was not one, aud that under the 
law he could not become one. 

Held. P cannot be allowed to disown S’s acts by 
contending that l;e was not a lambardar at all. 
iPrideaux A.J.C.). Ramrao i*. GhulAram. 
95 I.C. 987 = 8 N.L.J. 195 = A.I.R. 1926 Nag. 188. 

" -Where two members of a Hindu joint family 
mortgaged property and there was a mortgage- 
decree after which one of the mortgagors died 
without issue and 'in the proceeding for final decree 
one of his brothers not a party to the mortgage had 
been made a party, 

Held, that as it was legally open to him to plead 
that he claimed under independent title and 
should not be made a party to the final decree and 
as he had not done so be was bound by the decree 
and could not be plaintiff in a subsequent suit to 
set aside the decree. {Daniels, J.). BALAKRAN 
Lal V. Malik Namdar. 78 I.C. 637= 

5 L. R. A. Civ. 279=A I.R. 1924 All. 873. 

■ -Where a party failed to object to a wrong 
order of a Court and thus deprived the opponent 
of certain remedies open to him if the party had 
objected, he cannot afterwards raise that objection. 
{Walmsley and MooTcerjee, JJ.). JOGUNNESSA BlBI 
V. SATISH CHANDRA BHATTACHARYA. 

83 I.C. 438 = 39 C-L.J. 434=28 C-W N. 559= 
51Cal. 690= A-I.R. 1924 Cal. 633. 

■ — A greement-~ Property divided in pursuance of 
— Sons of a party to agreement. 

Where the sons of the cousin of S contested the 
validity of an arrangement by which the property 
of S was divided between the cousins and his 
daughters, and the parties remained in possession 
for over 14 years under the arrangement, 

Held, having been in possession for 14 years after 
their father’s death who was a party to the agree- 
ment, the sons were estopped. 40 All. 487, FoN. 
{Ryves and Gokul Prasad, JJ ). BahADGR SiNGH 
V. ram Bahadur. 71 l.C 405=21 A. L.J 140= 

45 All. 277=4 L R.A. (Civ ) 105= 

A. I.R 1923 AH. 204. 
— S. 115 — Conduct— Ordinary coarse of business. 

Estoppel by condnet— Promissory note by 

Bank not specially providing for compound in- 
terest — Bank keeping current accounts at compound 
interest — Compound interest should bo paid by 
Bank and also by Directors when they guaranteed 
payment. {Harrison and Zafar AH, iT"/.). BH.ARAT 

National bank. Ltd., Delhi v. Banabsi das. 

83 I.C. 190=5 Lah. 129 = 
A.I R. 1924 Lah. 531 

— B. 115 — Conduct — Promise under inducement. 

Oral promise of gift of land to Municipality 

after latter had already constructed road on the 
land — Donor is not estopped from denying gift. 
{Shah and Hayward, JJ.). KUVERJI KAVABJI w. 
Municipality of lonavola. 46 Bom. 164= 

A.I.R. 1921 Boro. 198. 


EVIDENCE ACT (1872), S. 115-^3onduct — Rever- 
sioner. 

—8. 115— Conduct— Recognition of agency. 

Contract by agent— Principal fully recognis- 
ing his authority cannot subsequently question it,. 
[Broadway and Abdul Raoof, JJ.). MossAJEB: 
AHMAD & Co. V. ADUB, GENL OF BENGAL 

60 I.C. 739=3 L.L.J. 265= 
A.I.R. 1921 Lah. 48. 
— S. 115— Conduct— Representation. 

Plaintiff causing defendant to repair a well 

on the understanding that defendant should be 
entitled to use the water of the well as easement— 
No registered deed executed granting easement — 
Plaintiff is estopped from questioning defendant’s- 
right. (SAnh and Hayward, JJ.). AN.\NTHA v. Ganu. 

45 Bom. 80= A.I.R. 1921 Bom. 417. 
— S- 115 — Conduct— Resiling. 

Decision invited on an issue — Jurisdiction 

cannot be questioned later. 

A party who has insisted upon the trial of an 
unnecessary issue in a case cannot at the stage of' 
appeal be allowed to get rid of the adjudication on < 
that issue by urging that it should not have been 
investigated. Neither party who has taken the 
chance of a favourable decision, when defeated, 
can ask reversal on the ground that the issue was- 
not properly triable in that action. 33 Oal. 425 ; 
9 N.L.R. 38 ; 9 W. R. 338 and 9 M. I. A. 229 (P.C.) 
aud A.I.R. 1924 P.C. 144, Foil. {Kinkhede, A.J.C.). 
RAGHUBARPRASAD V. SaHOO. 89 I.C. 1009 = 

A.I. R. 1926 Nag. 164. 
— S. 115— Conduct— Reversioner. 

Though transfer of his interest by a rever- 
sioner is void, he may, by becoming a party to a 
compromise and by taking the benefit of the com- 
promise. be estopped from claiming as a rever- 
sioner : 15 Cal. 556, Foil.-, A. I. R. 1918 P.C. 70 ; 83- 
All. 356 and 41 All. 611, Ref.‘ A.I.R. 1917 P. C. 95, 
Dist. {Dalai, J.). NakchED CHAUDHARI v. 
SUKHDEO CHAUDHARI. 124 I C. 714 = 

A.I. R. 1930 AH. 430. 

When a next reversioner relinquishes his- 

rights for considcratiou, he cannot be permitted to 
go back upon bis relinquishment; A.I.R. 1917P.C.- 
95. Dist. {Dalai, J.). BENI MADHO v. ShamBHU 
Nath. 114 I.C. 908=9 L.R.A. Rev. 180= 

A I.R. 1929 AH. 196. 

Reversioners challenging alienation by- 

widow— Widow living — Reversioners ouUivating- 
land under alienee and paying rent to him, taking 
contribution from him for improvements and 
keeping silent when he paid a mortgagee of lust 
male-holder — Pacta do not amount to admission of 
alienee’s title. {Harrison and Tek Chand, JJ.)> 
Sultan Bhan Sahib v. Pira. ill I C. 247= 

A.I.R. 1928 Lah. 6. 

A reversioner, who is a party to and is ^ne- 

fitted by a transaction entered into by a Hindu, 
widow, is precluded from questioning uny part of 
it, and his sons cannot sot it aside especially whoa 
he did not do so in his lifetime; A. I. R- 1^23 Bono. 
471, Affirmed. {Lord Sinha.) RAMQOWDA. 
annagowda Patil v. Bhansaheb. 

105 I.C. 708=54 I. A. 396=29 Bom. I'-R* 

32 C.W.N. 88=27 M.L.W. 140=39 M.L.T. 250= 
1927 M.W.N. 786=4 O.W.N. 876=46 C L.J. 267= 

52 Bora. 1= A.I.R. 1927 P C. 227= 

53 M. L. J. 380 (P.O.). 

Reversioner entering into oomproroiso^ 

amounting to settlement of doubtful claim o 
property to which he has a right of succession la- 
estopped from claiming- the property in con- 
travention of the Utms of the compromise-. 
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BYIDBNCB ACT (1872), S. 115— Condact— ReYer- 
fliODer. 

(Sulaiman and Boys, JJ.). MOTI SHAH v. 
GHANDHABP SlNGH. 96 I C. 595=48 All. 637= 

24 A L.J. 873=A.1.R. 1926 All. 715. 

Agreement by next reversioner with the 

remote reversioners during widow’s lifetime and 
with her consent to divide properties — Possession 
given under the agreement continuing up to the 
widow’s death— Next reversioner cannot challenge 
the agreement on widow's death. 40 All. 4b7, Aj>yl. 
(FMUi^)S. J.). SAMI NAIDU V. SlTAPAMAYYA. 

91 l.C. 359=22 U.L.W 7l6=A.l.R. 1926 Had. 254. 

Reversioner accepting a mortgage ol the ex- 
pectancy from other reversioners is not estopped 
from claiming a share in the property mortgaged 
to him. (Basa, J.). Deo Kali v. Ranchoob 
BUX. 92 I. C. 19=13 0. L. J. 218= 

A 1. R. 1926 Oadh 253. 


' -Joint conveyance by widow and next rever- 
sioner of their absolute interest— Reversioner is 
estopped from challenging the transaction. (jSuhra- 
wardy and Cuming, JJ.). Amab Kbisbna De 
V. Bajendba Kumab Be. 87 l.C. 790= 

A.I.R. 1S2S Cal. 1205. 

— Sale by Hindu widow— Reversioner approv- 

ing — Widow’s daughter succeeding — Daughter 
transferring her rights to Reversioner as such — 
Reversioner cannot question sale by widow. 
{Venkataiubba Bao, J.). Kama Sastbi v. T. Kan- 
NAMMA. 88 l.C. 765=1925 M.W.N.495 = 

A.I.R. 1925 Mad. 638=48 H.L.J. 284. 
——Reversioner acting as the widow’s attorney 
and attesting deed by her will be estopped from 
disputing it, {Le Bossignol and Wdbetjorce, JJ.). 
ABORA V. ShivDEO SiKGH. 4 L.L.J. 45 = 

A.I.R. 1922 Lah. 61. 

— “Limited owner making family arraogenient— 

Reversioner obtaining possession of portion of 
estate — Reversioner is estopped from claiming as 
fluoh afterwards. {Lindsay, J. C.j. Jogeshar v. 
BhuSBAN. 24 0. C. 5= 

^ A.I.R. 1921 Oadh 134. 

~S. 116— CoDduct — Silence. 

— Oo-sharer standing by and allowing pui- 
ebaset to think that sale is free from incumbrances 
~H6 cannot later on assert that it was not so 
Reaves and Cuming, JJ.). Jared Ali v. 
SUBBNDBANATH. 90 I. C. 333=42 G. L. J. 477 = 

„ ^ A. I. R. 1926 Cal. 361. 

—8. 118— Condact— Buffloicncy of. 

No actual verbal representation is necessary 
to give nseto estoppel. It is quite enoagh that the 
induct of the party leads another to act in the 

IQ claim to the property, 

y 203, Foil. [Baymond and M(^gavkar, 
A.JLs.). A21ZULLAH KHAM v. GHULAM HUSSAIN. 

SOI, c. 994=17 8. L. R. 63= 

^ _ A. I. R. 1924 Sind 97. 

• 1. representation is unnecessary to give 

rise to estoppel. It is enough that the conduct of 
the party leads another to aot in the belief that he 
Msetts no claim to the property, {Baymond and 

azizullah Khar v. 
Ghula&i Hdssain. 80 I C 994^ 

17 S.L.R. 63= A.I.R. 1924 Sind 97. 
-hS. IlS^onduot— Termioatlon of atfencv. 

- ~Af ter a principal has refused to indemnify an 
i«tot m the future in a speculative business com- 
mitted to thatagent, that principal cannot be heard 

agency subsisted. Ketch v. Sandford 
ynd Oh. L. 0. 635 and 19 Beavon 856} 19 Yes. 144 
M J, ;Gh.: 288;. Be Gm. and Or.: 787 J>iaf • 
A£dNatq;hte]i*8 Bdleot Oases ,in Oh. aa'; labo.A^o! 


EYIDENGE ACT (1872), S. 113— ConBcnt. 

293 and 2 H. and T. W. 224, Foil. [Dawson-MilUr, 
C.J.,Mullick and Foster, JJ.). HabihAB PrASAD 
Singh v. Mahabaj Kesho Pbasad Singh. 

93 I. C. 454=5 P. L. T. Sup. 1= 
A. I. R. 1926 Pat. 68 (P.B.). 

— S. 115— Conduct— Miscellanecus. 

A yarty cannot take advantage of an event 

brought about by his own actor omission. 

A person who has deiiberately brought about a 
state of afiairs. should not be allowed to take 
exception to that state of afiairs and use that chang- 
ed state for hie own advantage. 

In the Articles of Association of an Insurance 
Company, it was provided that the meeting of the 
policy-holders was to be ht-ld in the registered 
office of the company. The directors of the com- 
pany refused permission to hold the meeting in 
company’s premises. The meeting was then held 
at another place. 

Held, that the meeting was perfectly regular the 
change of venue in this case having been caused by 
the company itself; Nett* Zealand Shiyying Co. v. 
Sccifty a$s Atelliere, (I919J A. C. 1 and (^eshel 
Forks Gold Mining Co., Ltd. v. Ward, (1920) A. 0. 
222, Foil. (Beasley, J.). SUBBAMANIA lYER v. 
UNITED INDIA LIFE INS. CO. 114 l.C. 636= 
A.I.R. 1928 Had. 1215 = 55 M.L.J. 385. 

■ A person who deliberately, by his own act, 
got the name of another entered as owner of half 
the property cannot subsequently plead that he 
was the owner of the whole property. (Rytesand 
Laniels, JJ .). MAaHVRA PBoSAD v. Mt. ANANDI 
Kunwar. 74 l.C. 911 = 21 A.L.J. 498= 

4 L.R.A. Civ. 556 = A.1.R. 1924A11. 63. 
— S. 115— Consent. 

Adoption. 

Where, in a dispute regarding family property, 
settlement was efieoted between B and W (a female 
member) and property was partitioned between 
them and B agreed that W would be at liberty to 
adopt any person as her son and in pursuance of 
the compromise between them W adopted a son, 

Beld,\ that whatever the legal position as regards 
the validity of the adoption may be, B is estopped 
from questioning the adoption by W. 34 All, 398 
(P.C.) and 15 Mad. 480, Bel. on. (Bkide, J.). MT 
lOHHNUN t). BANWARI LAL. 114 l.C. 711 = 

A.I.R. 1929 tkh. 16. 

Cwtl case. 

Inegular mode of recording evidence can be 
validated by consent— Party consenting is estopped 
(Dalyp Singh, J.). YUSAP ALI HAKIMJI v. MD 
DIN & Sons. 99 I. C. 681 = A.I.R. 1927 Lah. 132. 
—TT-Contraot— One party agreeing to abide by the 
decision of the other— He must accept the decision 
unless It is arbitrary or unjust. 6 Mad. 178, Bel. on ; 
(B^cJ^dBilaram and Lobo, A.J.Gs.). Burma 
OIL Co. p. Naraindas DAYALSINQ. 104 1. C. 188 = 

A. I, R. 1927 Sind 253. 

When a person appeared at the time of the 

mutation in respect of the sale in dispute and ex- 
pressed his consent to it he cannot subaequentlv 
come forward and impugn it. (Shadi Lai and Marti 
neau, JJ.). Mahomed Umbb p. Wall 

xj *• *, 762=2 L. L. J. 806. 

* ««>“B6nting to the order of reference to 
arbitration and extension of time, the partv is nQ* 

estopped from objeoting to the oontiuuanci of the 
prooeedingsiod w/In*f«m or after they havawi-Q^l 
^emSeWea incorrigible. {Banhin, jJ. RobintSJ 
Deb Manna p. Jogbndba Beb aiianna 

eo 1.0. 459=27 0.W,K. 420= 

A, li£. 1923 Oal. AlO, 
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EVIDENCE ACT (1872), S. 115— Consent. 


Lease— Lessor’s consent to allow permanent 

construction— Will estop him from subsequently 
disputing the permanent nature of the lease^ 
{Dawson-MilUr,C. J. and Miller, J.). Sir L. e! 
Ralli V. A. H. Forbes. 67 i. c. 744 = 

IPat. 717= 3P. L. T. 467= 
1922 P.H.C.C. 209=A.I.R. 1922 Pat. 258. 

The doctrine of estoppel applies to the case 

of a Ghatwal who has himself granted a permanent 
lease and he cannot allege that the ijara did not 
create a permanent right. [Coutts and Macpherson, 
JJ.). KANGALI CRARAN MUKBRJI V. SURJA 

Narain Sah. 65 1. C. 303 = 1922 P.H.C.C. 90= 

6 P. L. J. 687=A. I. R, 19fi2 Pat. 161. 


— S. 115 — Consent decree or order. 

A consent order raises an estoppel as much 

as a decree passed in invitum. 36 Bom. 283, Foil. 
{Adami and Chatterji, JJ.). DEO LAL v. Bin- 
DESHWARI NARAYAN. 120 I. C. 776= 

10 P. L. T. 469= A. I. R. 1929 Pat. 440. 
Petition of compromise in probate Court — Ad- 
missions in — Regular suit for possession — No estoppel. 

.Held, that a probate Court has no jurisdiction to 
deal with title to property covered by a teatamen* 
tary instrument, that at the worst the plaintiff 
abandoned her claim to the estate of her husband 
but that abandonment, whether orally stated or 
recited in the petition, could not destroy her title, 
nor can estop her from filing a suit for possession 
of her husband’s share in the joint property. 
(Mookerjee and Rankin, JJ.). SriMATI Haridasi 
Debi V. P. B. Mookerjee. 78 I. C. 14= 

A. I. R. 1924 Cal. 905. 

A compromise as to possession in proceedings 

under S. 145, Cr. P. C., could not be deemed to have 
the effect of estoppel. (Banerji and Ookul Prasad, 
JJ.). GOPI DASS V. MADHO LAL. 76 I. C. 527 = 

20 A. L.J. 932=45 All. 162= 
A.I. R. 1923 All. 77. 


—8. 115— Different subject. 

Hindu Law — Adoption — Agarwalla adoption 

— Brahminical adoption falsely set up — Acts and re- 
presentations regarding former cannot create estoppel 
as to latter. 

The parties were Agarwallas and the adoption 
was made in the manner customary among the 
Agarwallas. The story of a regular Brahminical 
adoption of the same boy previous to the Agar- 
walla adoption was invented with the object of 
giving to latter adoption the rights of collateral 
succession. The acts and representations of the 
plaintiffs which were set up as estopping them from 
questioning the adoption related to the Agarwalla 
adoption, 

Held, that the plaintiffs were not estopped from 
questioning the adoption and denying that the 
adopted eon acquired any rights of collateral succes- 
sion by the adoption. 19 W.R. 12 (P.O.), Foil, and 
34 All. 898 (P.C.), Dist. (Mr. Ameer AH.) DHANRAJ 
V SONI Bai. 87 1.0.357 = 1925 M.W.N. 692= 

30 C.W.N. 601 = 23 A. L.J. 273=2 O.W.N. 335= 
21 N.L.R. 50=52 Cal. 482=6 L.R P.C. 97= 
27 Bom. L.R. 837=52 I.A. 231 = 
A.I.R. 1925 P.C. 118=49 M.L.J. 173 (P C.). 

Occupancy holding — Portion sold under 

mortgage decree— Raiyat is not estopped from ob- 
iectinc to sale under money-decree. (Das and 
Adami, JJ.). DeWAN RAM CHOUDHRRY v. ARIL 
MUNDER. 62 I.C. 85=2 P.L.T. 341—6 P.L.J. 202= 

^921 P.H.C.C. 197=A.I.R. 1921 Pat. 4. 

— S. 115~-Effect of. , j 

Rule of estoppel m personal— Adopted son does 

not get a status merely by this doctrine. 


EVIDENCE ACT (1872), S. 115 — Equitable 
estoppel. 

A rule of estoppel is purely personal against the 
person estopped and cannot create any substantive 
right in rem except against the person estopped or 
his personal representative. By the operation of 
this rule, no status arises in favour of the defen- 
dant as an adopted son for all purposes under the 
Hindu law. (Sen and Niamalullah, JJ.). Dha- 

RAM PRAKASH V. RlT. KALAWATI DEVI. 

110 I.C. 665=50 All. 885=26 A.L.J. 1106. 

A.I.R. 1928 All. 459. 

Estoppel being simply a principle of the law 

of evidence, it creates no substantive rights of an 
absolute character, but can only operate to olose 
the mouths of certain people who have acted in a 
certain way from setting up what may be true facts 
of the case. (Coutts-Trolter, C.J.). J. PARASU- 
RAMAYYAv. J. VBNKATARAMAYYA. 103 I.C. 855= 
1927 M.W.N. 311 = A.I.R. 1927 Mad. 777. 
— S. 115 — Election. 

Double remedy open to creditor — One chosen — 

Creditor is not estopped from re-electing his remedy. 

Where the creditors have a double remedy open 
to them and they intentionally elect their remedy 
against the joint estate of the firm, there is nothing 
to estop them from re-electing their remedy against 
the separate estate of the individual partners. Ex- 
parte Adamson, In re. CoWie, (1878) 8 Ch. 807, Bel. 
on. IRupchand Bilaram, A.J.C.). Ahmad HAJI v. 
Mackenzie Stuart & Co. 105 l.G. 366= 

A.I.R. 1928 Sind 40. 

Election — Remedies — After election second 

remedy is lost. 

When a plaintiff has the choice of suing two 
persons on the same cause of action it may happen 
that if he elects to sue one and obtain a decree he 
is estopped from suing the other but if ho obtained 
a decree on a mortgage under the belief that his 
mortgagor acted in a personal capacity but after- 
wards finds he was acting in a fiduciary capacity 
he is not debarred from suing the right person. 
(Ramesam and Jackson, JJ,). AMMAKANNU AYI 
V. MURUGAYYA ODAYAR. 83 1.0.324= 

20 M L. W. 207=1924 M.W.N. 623= 
47 Mad. 850= A.I.R. 1924 Mad. 716= 

47 M.L.J. 85. 

Election of remedies. 

Person taking recourse to special procedure 
cannot fall back upon general one but must con- 
form to the special only. (Einkhede, A. J. C.). 
LABHUA Sag V. CRETAN. 79 I.C. 161 = 

20 N. L. R. 145= A.I.R. 1924 Nag. 275. 

— 8. IIS— Eqnitable estoppel. 

Donor’s heirs challenging gift on the ground 

of insanity of donor — Donor and donee both made 
defendants and they successfully contesting suit — 
Subsequent suit by donor to cancel gift on the 
same ground is not barred nor does equitable 
estoppel arise. Civil P. 0.,S. 11. (Iqbal Ahmad, J.). 

Kampta Prasad misir v. Brdlai misir. 

100 I.C. 527 = A.I.R. 1927 All. 365. 

Person without right building in spite of 

remonstrance by owner — Equitable Estoppel laid 
down in 21 A. 490 (P. 0.) does not apply. 

(Daniels, J.). MAOLA v. BahORU. 

A.I.R. 1928 All. 567. 

Essentials. 

It is not oDough for tho defondants to show that 
the plaintiff landlord stood aside and allowed the 
structures to be erected. One of the essential 
elements of equitable estoppel Is that the person 
who sets up that estoppel must have acted in good 
faith and must have been under the belief that ha 
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ETIDEHOE ACT (1872), S. 115— Ezecation sale. 


ihad a right to pat up the buildings. (Lindsay. J.). 
Mt. Dulari Koer f>. Saliq Ram. 66 I.C. 603= 

A.I.R. 1922 All. 210. 

•^S. 115— Execution Bale. 

In oonnexion, with the sale of immovable 

property subject to an inoumbrance the auction- 
^urohasei is entitled to contest the factum and the 
-validity of the incumbrance. There is no rule of 
-estoppel which can prevent him from impeaching 
the charge on the property : 31 All. 683 (P.O.) ; 
A. I. R. 1921 All. 79 and 33 Bom. 311 and 35 Bom. 
275. Bsf. (Shadi Lal,C.J. and Eilton, J.). JiT. 
Mankauru. IsharDas. 120 I.C. 162=11 Lah- 90= 

31 P.L.R. 358 = A.I.R. 1930 Lah. 40. 
■Landlord and Tenant — Suit for rent by land- 
dord co'sharer against tenant — Money-decree pass* 
ed — Decree executed as rent decree and holding 
.cold without objection —On partition holding allot- 
-ted to another co-sharer — Suit by co-sharer for re- 
covery of possession alleging purchaser to be land- 
lord’s beiiamidar — Co-shater judgment-debtor is 
^not estopped from setting up that decree was only 
money-decree and could not be executed as rent 
decree. (Das and Fail AH, JJ.) Bhaqwandutt 
Binqh V. Laohmi narayan Singh. 

119 I.C. 882=A.I.R. 1930 Pat. 150. 

-Judgment-debtor not objecting to low price 

■advertised in proolamation cannot complain of it 
after sale. (iVallaceand Madliavan Nair, JJ,). 
Bamanathan GHETTIAR V. Ramanathan 
OHBTTIAR. 117 I.C. 705= 

SO H. L.W. 993= A.I.R. 1929 Had. 276. 
de^ee-holder, failing to mention charges in 
•his favour -is estopped from setting up such charges. 

Where a decree-holder fails to mention in the 
•sale proolamation, as required by 0. 21, R. 66, any 
encumbrances or charges in his favour, he is estop- 
.ped from denying that the property was sold free 
from suoh charges : 15 Mad. 41*2, Poll. ; see also 
47 Cal. 446. (Curg&nven, J.). Qiriya Shetti v. 
ANANTHAMMA. 100 I.C. 493=38 M.L.T. 49= 

A.I.R. 1927 Mad. 1142=52 M.L.J. 222. 

Where the owner of a property sold in exe- 
•oution as the property of the judgment-debtor, 
stands by and allows the purchaser to buy it, he 
-oaimot question the sale and claim the property 
his own. (Campbell, J.). Jhanda Singh v. 
HARMAN Singh. 94 I.C. 73 = 27 P. L.R.260= 

A.I.R. 1926 Lah. 413. 
aoie proclamation — Omission to mention en- 
— Anowiedfire of auction-purchaser — No 


^ Where a property subject to a mortgage is soh 
^ Court auction, and the auotion-purohaser ha 
knowledge of the mortgage but through Court* 
.mistolce the sale proolamation does not mentioi 
^at the property is subject to the mortgage, th 
Daortgagee is not estopped &om eoforoing bis mort 
as against the auction* purchaser. Further 
where the mortgage is one with possession, posses 

sufficient notice to everybody ooncern 
of the inoumbranoa and if the anotion-purohase 
18 to be deemed in law to have had notice of th 
fiortgage, no plea of estoppel can be sustained. I 
•la a settled rule of law that if a person eithe 
^ows a certain fact, or is presumed in law h 

denow a certain fact, the principle of estoppel can 
«ot »pply 30 0»1. 689, a,/ . aa Bom. 6®, 

i^wa, J,). TULLO p. INDAI 
Kunwab. 98 1.0. 878=18 O.L.J. 184s 

® O.W.N. 346= A.I.R. 1926 Oudh 880 

r ^Where a person purchases oertain propert’ 

an ezeoution of a money deotee ezpiesaly subject ti 


EYIDENCE ACT (1872), S. 113— Execution sale. 

a mortgage on it and admits the existence of the 
mortgage it is not subsequently opau to him to 
challenge the mortgage in a suit, on the mortgage, 
by the mortgagee. A-I.R. 1923 Nag. 282 and 47 Cal. 
446, Bel. Oft. (Findlay, Offg. J.C.). GOVINDRAO v. 
HirchanD. 93 I.C. 563= A.I.R. 1926 Nag. 448. 

•Execution of decree — Decree-holder’s agent 
endorsing that property, need not be sold— Decree* 
holder is not estopped from executing, against the 
property. (Jackson, J.). P.VRTHASARADHI APPA 
RAO u. Md. ABDOL Waheb Saheb. 82 I.C. 434= 

A.I.R. 1923 Had. 270. 

Failure to object. 

A judgment debtor who might have raised objee* 
tions to a sale in execution of a decree against him 
but hasrefraloed from doing so or who might have 
appealed against the order for sale, has no right 
after the sale has been carried out to prefer an ob- 
jection that the property sold was not legally sale- 
able., 29 All. 612 and 28 Bom. 125, Foil. (Kanhaiya 
Lai, J.). Mukat Singh v. .misra Paras. 

79 I.C. 106 = A. I. R. 1924 All. 726. 

•Purchaser at execution sale is bound by the 
estoppel against judgment-debtor. 

Where there was a sale in execution of a mort- 
gage decree in 1907 but there was a clerical error in 
the description of the properties both in the mort- 
gage as well as in the decree, and there was a sale 
of the same properties in 1908 in execution of a 
money decree. 

Held, (i) that the mortgagor would be estopped 
from denying the title of the mortgagee and could 
not take advantage of the oletioal error to nullify 
the security granted by him (ii) that the purohasei 
in execution of the money decree purchased only 
the right, title and interest of the judgment-debtor 
and is in no better possession than the judgment- 
debtor, and was bound by the estoppel against him. 
(ifookerjee and Cuming, JJ.). NANDI LaL AGRANI 
V. JoGENDRA Chandra Dutta. 70 I.C. 960= 

36 C.L.J. 421 = A.I.R. 1923 Cal. 63. 

Mortgage pending attachment notified in 

sale proolamation — No notice to deoiee-holder— 
Latter is not estopped from oontesting validity of 
mortgage. (Stuart and Sulaitnan, JJ.). RoSHAN 
Lal V. Lallu. 68 I.C. 790=44 All. 714= 

20 A.L.J. 722= A.I.R. 1922 AU. 443. 

^Property sold in execution as belonging to 

one judgment-debtor — Others not objecting, can- 
not afterwards sue for their share in the same they 
are estopped. T. R. Arunachellem Chetti v. V. R. R., 
16 A. P. 171; 12 Mad. 19; M. A. R. Aruna- 
chellam Chetti and Olpherts v. Mahabir Prasad 
Singh, h.R. 10 LA. 26 ; ,9 Oal. 666, Foil. (Lyle, 
■4.^.0.), ABDUL RAZAK V. MUHAMMAD HAJJAM. 

67 I.C. 797=9 O.L.J. 13l=A.l.R. 1922 Oudh 11. 

— ; — Mortgagee bringing property to sale in exe- 
cution of simple money decree without disolosing 
mortgage— He is estopped from setting up mort- 
gage against auction-purchaser. (Brow»i, A.J,0,). 
MAUNG KyIN PBW V. MA. PWA MB. 

84 I.C. 953=4 U.B.R. 62. = A.I.R. 1922 TJ.B. 1. 
0. P. Tenancy Act (1888), 8. 42, requiring ex- 
press words for passing sir rights —Express 
words not used, by agreement between the parties 
who wanted the question to remain open— Vendor 
cannot plead the statute as objeotion to Yendee’s 
claiming those rights. He is estopped, (i^ord Buoh- 

master.) gulab Singh v, Ballabhdas. 

61 1.0.769=48 Oal 
19 A.L.J. 861=84 O.L.J. 
li H.L.W. 228=1921 H.W.N. S 
A.I.R. 1921 P.O. 18= ii 
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evidence act (1872). S. llS-Execator. 

— 8. 115— Execator. 

“ ^An executor who has entered upon his duties 
as such IS estopped from pleading immunity from 
hiB oblifption as executor, on the ground that no 
probate has been taken out by him. 34 M. 211, 
m. to. {Ramesam and Cornish, JJ.). Nam- 
BERUMAL CHETTI v. VEERAPERUMAL PiLLAI. 

— S. ll^-Frand. ^ 

Fraud committed upon creditors—Judgment- 
debtor cannot claim ownership of bouse (subject of 
fraud) or equitable interest in sums spent for bulld- 
og it. (Ramesant and Jackson, JJ.). SUBHA 
KAO V. VEERANJANEYASWAMI. 

„ , A. I.R. 1930 Mad. 298. 

Fraud upon registration land. 

Where the parties intended to hoodwink the Sub- 
Registrar by entering a piece of property within 
jurisdiction in the sale-deed , in order to give 
that oflBcer jurisdiction, the parties contemplated 
a fraud on the law of registration and so should 
not be granted any relief in a Court of justice. 
{Mukerji, j.). Ram Krishna v. anand Krishna. 

118 I.C. 589= A. I.R. 1929 All. 578. 

It is not open to a party to plead his own 
fraud against another, not a party to the fraud. 
iSulaiman and Kendall. JJ.). Ram Lai. v. Har* 
pal. 115 I.C 113=1929 a. L.J 423= 

A. I. R. 1929 All. 237. 

A participator in -fraud, when the fraud is 

eSccted, cannot impeach the transaction on the 
ground of such fraud. 6 Bom. 703 and 11 Bom. 708, 
Bef. {Fawcett. An. C.J. and Mxirphy. J ). KONDI 
RAVJI V. Chuni LAL Rupchand. 113 I-C. 229= 

53 Bom. 75=30 Bom. L.R. 1539= 

A. I. R. 1929 Bom. 1. 

Party giving a particular form to a document 

for avoiding stamp duty cannot take aid of the 
principle that deeds and contracts of the people of 
India ought to be liberally construed. 40 P.R. 
1913. Dist. {Tck Chand, J.). Matu MAL v. 
BANARSHI Das. 108 I.C. 593= 

A.I.R. 1928 Lah. 678. 

* Unless a person is found guilty of cither an 

overt act or of an act of omission which is likely 
to induce the other side to believe that he is 
entitled to commit the particular act complained 
of, there can be no question of estoppel. Plea of 
estoppel can be maintained only if the conduct of 
the person against whom estoppel is alleged, is 
found to be fraudulent. 21 All. 406, (P. C.); 
30 Cal. 539 (P.C.). Foll.\A.l.U. 1927 Oudh 66, Rel. on. 
{Ookaran Nath Misra. .7.).RAM Datt v. Chhotak. 

108 I.C. 244=3 Lack. 133=4 0 W N. 1019 = 

9 L.R A. Rev. 336=A.I.R. 1928 Oudh 23. 
Collusive decree. 

Where a person permits a collusive decree to be 
passed against him he and his representatives can- 
not thereafter be able as against the decree-holder, 
to assert the invalidity of such decree, although 
the decree is open to be impeached by a creditor. 
11 Bom. 708, Foil. {Mears, G. J. and Dalai, J.). 
Daehari Lal V. Mahbub alt Mian. 

101 I.C. 513 = 49 All. 640 = 29 A L.J. 497= 

A. I. B. 1927 All. 938. 

Fraud of the mortgagor. 

It is no answer to an innocent plaintiff, seeking 
to recover money which has been paid by him 
through deceit by which the plaintiff was induced 
to enter into an invalid transaction, to say that the 
transaction being invalid, no action lies. ^ Such a 
suit is not based upon the transaction. It is based 
upon the fraud of the defendant and is bound to 


EVIDENCE ACT (1872), S. 115 — iDConsIsient 
pleas. 

succeed. (Walsh and Pullan, JJ.). Shahzad- 
Singh v. Narain Kurmi. 101 I.C. 257= 

25 A.L.J. 37=A.I.R. 1927 All. 190. 
Party to fraud. 

Where the plaintiff succeeded in carrying out 
the fr.iud by executing a sale-deed of his property 
he is precluded from putting forward his own title 
to the property by taking advantage of his own. 
fraud. 36 C. 551 (P.C.), Foil. (Gokul Prasad, J.), 
Lachman Das v. Mulchand. 71 I.C. 441= 

A.I.R. 1923 All. 411. 

One cannot take advantage of his oum wrong or ■ 

that of his predecessor. 

Where it is necessary for a party who wishes to 
establish a certain state of things, in order to do- 
so to set up his own wrong doing, he will not bo al- 
lowed to do so An adopted son who merely takes • 
from the adoptive father can be in no better posi- 
tion than the adoptive father himself and he will 
not be allowed to set up that his adoptive father’s 
consent was obtained by a promise of corrupt pay- 
ment, The principle af/e( 7 ans tur pitudxnem ■ 

suam est ndiendus is applicable in India. 32 M.L.J. 
484 and 31 Bom. 305, Foil. {Schwabe, C. J. and 
Coutts-Trotter. J.). PaRTHASARATHY REDDI v. 
KandasAMI Reddt 73 I.C 954=18 M L-W. 156= 

32 M L.T. 349=1923 M.W.N. 423= 
A.I.R. 1923 Mad 711 = 45 M.L.J. 161. 

Transfer of Property Act, S. 53 — Conspiracy 

between mortgagor and mortgagee — Object to- 
defraud latter’s creditor— Payment of mortgage 
falsely established — Mortgagee cannot sue for' 
mortgage-money afterwards. {Ryres and Stuart, 
JJ.). MUHAMMAD Shaft v. Nanhb. 

63 I. C, 921=19 A.L.J. 454= 
A. I. R. 1921 All. 140. 

—S. 115— Ignorance of Law. 

No estoppel can arise from ignorance of the-- 
law which both parties are supposed to know. 
(Bealdand Chari, JJ.). MA ^fA GYI r. U. CHIT PE. 

95 I.C. 879 = 5 Bur. L.J. 56= 
a i r. 1926 Rang. 131. 

No estoppel can arise in favour of party 
misled only by his own ignorance of law. (l^a^ir 
Hasan and Ashioorth, A. J. Cs.). AMJAD KHAN v.- 
ASHRAF KHAN 87 I.C. 445 = 2 O.W.N. 83- 

28 O.C. 265 = A. I R. 1925 Oudh 568. 

Where the defendants, transferees of certain 

tenures wore ignorant of the fact that the tenures- 
were iualienable and liable to forfeiture on aliena- 
tion but the landlord was in no way responsiblo for 
such ignorance. 

Held, that this cannot raise any estoppel against 
him nor can the fact that he did not exercise his 
right of enforcing forfeiture prior to the suits bar 
him from doing so now or raise any estoppel against 
him. If the tenures, the defendants purchased, 
are forfeitable ones, they must take the oonsequence- 
and cannot complain even if they paid full value. 
{Aylino and Erishnan, JJ.). ZAMORIN RAJU u. 
Samu Nair. 15 M.L.W. 164- 

A.I.R. 1922 Mad. 290. 

— S. 115— Inconsistent pleas. 

.Appeal — Objection to forum — Subsequent 

change of contention — Estoppel. 

A preferred an appeal to the Commissioner from 
an order rejecting certain objections to the confir- 
mation of a sale. The appeal was opposed by B on- 
the ground that the case was governed by the new 
Tenancy Act and that the appeal should have been- 
filed in the High Court. The appeal was returoea 
and presented to the High Court. B then change ' 
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EVIDENCE ACT (1872), S. IIB— Inconsistent 
pleas* 

his position and contended that the cage was not 
governed by new law but by old law and no appeal 
lay to the High Court. 

Held, that B wae estopped from raising any 
question of jurisdiction inasmuch as it was on his 
own insistence that the appeal was returned by the 
Commissioner. By his objection ho had accepted 
the jurisdiction of the High Court as the proper 
forum of appeal. [Sulaiman and Pullan, JJ.). 
RAM K.HBLAWAN SiNGH V. MAHARAJAH OF 
BenabeS. 120 I.C. 125=1930 A.L.J. 224= 

A.I.R. 1930 All. ;S. 

Scope of. 

Where the tenants of a holding take up a posi- 
tion in proceedings under S. 105, Ben. Ten. Act, 
that the application does not lie and the applica- 
tion is withdrawn, they will not be allowed to say 
in subsequent proceedings in suit that the applica- 
tion operated as a bar to it. The principle is that 
a party litigant cannot bo permitted to assume 
inconsisteDt positions in Court, to play fast and 
loose, to blow hot and cold, to approbate and re- 
probate to the detriment of his opponents and that 
this wholesome doctrine applies not only to suc- 
cessive stages of the same suit but also to another 
suit other than the one in which the position was 
taken up provided the second suit grows out of the 
judgment of the first. A.I.R. 1924 Cat. 600, f'olZ. 
(Mukerfee and Bose, JJ.). Hemanta KUMARI 
Deviv. Prasanna Kumar Dathi. 120 I.G. 241= 

56 Cal. 584= A.I.R. 1930 Cal. 32. 
A party having claimed on basis of invest- 
ment in commercial speculations cannot claim on 
another basis when he finds that the first basis is 
prejudicial to him. [Viscount Sumner.) Hariram 
Sebowjeev. MadanGopal Bagla. 

114 I.C. 585=1929 A.L.J. 406=49 C. L.J. 335 = 
33 C.W.N. 493=31 Bom. L.R. 710 = 
1929 M.W.N. 422=30 M.L.W. 835= 
A.I.R. 1929 P.C. 77=57 M.L.J. 881 (P.C.). 

Where plaintiff has obtained a decree on the 

representation that a Court had jurisdiction, sub- 
sequently he cannot go back upon it and urge want 
of jurisdiction. [Fawcett, Ag. G. J. and Mur- 
phy, J.). KONDI RAVJI V. OHUNI LAL RUP- 
CHAND. 113 1. C. 229=53 Bom. 75= 

30 Bom. L. R. 1639= A. 1. R. 1929 Bom. 1. 

Consignor taking delivery of goods on 

strength of bill-of-lading and basing his suit on 
It— He eannot say he is not bound by its terms. 
Glyn V. East and West India Dock Co., (1882) 
7 A. 0. 691, Bel. on. [Mukerji and Bose, JJ.). EzE- 

KEiL V. British India Steam Navigation co 

LTD, 117 1.0. 881 = 33 C.W.N. 169= 


A.I.R. 1929 Cal. 260 
Where a party got a revision dismissed or 
the ground that an order oould be attacked ir 
appeal, he is estopped from raising a plea in appeal 
that the proper remedy was by way of revieiou 
because that order could not be attacked in appeal 
Svngh. J.). MaTHBA Das AND SONSv 
KAUam RAM. 120 I. 0. 594 (Lah.), 

^Where a person has successfully opposed an 

appheatron under S. 47, Civil P. 0., ok the ground 
that that section did not apply, he cannot subse- 
quently raise a plea in a suit brought by the appH. 

(©nfchMZe. 

A. J. C,). UTT AM, CHAND V. Shaliqram. 

. , ^,^7 I. 0. _^B= A, I.,R, 1929 Natf. 79. 

—^-A deoree-holder filed a suit against, ol 
hisjudgment-debtppforpuating him from posses- 
WP, which h? I^d i apquited .as -a.Btrsnger uhdei 


EVIDENCE ACT (1872), S. 115— Inconsistent 
pleas. 

0. 21, B. 100, in a previous execution proceedings. 
The decree-holder contended that the son was- 
separate and was not the legal representative of his 
father and succeeded in getting poseession of part- 
of the property. He next started execution pro- 
ceedings with respect to the rest alleging that the 
son as a legal representative was bound by the- 
decree. 

Held, that the decree-holder cannot be allowed to- 
come forward on his new and entirely inconsistent 
allegations with his previous one, there being no - 
provision either of law or equity to justify the ex- 
traordinary volte face. [Findlay. J .)■ SETHKisan-- 
LAL V. Bajia Tbli. 113 I. C. 146 (Nag.). 

Appeal rightly filed in Revenue Court dis- 
missed on respondent’s objection to jurisdiction — 
Appeal subsequently filed in Civil Court— Respon- 
dent cannot plead want of jurisdiction of Civil* 
Court. 3 0. C. 32 and 2 0. C. 188, Foil. [Qokaran^ 
Nath Misra and Srivastava, JJ.). SAIBA Bibi v.. 
CHANDRA Pal Singh. 114 1.0.120= 

5 O.W.N. 897=4 Luck. 159 = 
10 L.R. A. Rev. 211= A.I.R. 1923 Oudh 503.- 

Where a person claims a certain property by 

challenging a certain trust deed, he cannot, on> 
failure of the claim, claim the property under the- 
trust deed. [Wallace and Madhavan Nair, JJ.). 
SIVARAMA KRISHNAIER v SIVAKAMI ACHT. 

100 I.C.64S=A.I.R. 1927 Had. 498. 

— -Contrary plea cannot be allowed in appeal so as 
to place opponent at a disadvantage. 

A litigant who has all along maintained a posi- 
tion in support of one branch of his suit canuot be 
permitted when he fails upon this branch to with- 
draw from the position and assert the contrary- 
more especially when ho thereby places his oppo- 
nent at a great disadvantage. [Lord 6’aZt>esert.) 
Pusphavati ALAKH Naratan GAJPATIBAJ V. 
SECY. OF STATE. 94 I.C. 501=49 Mad. 249 = 
53 I.A. 64=43 C.L J. 878=28 Bom. L.R. 865 = 

24 M L.W. 9 = 1926 M.W.N. 585 = 
A.I.R. 1926 P.C. 18=50 M.L.J. 391 (P C.)- 

Suit filed in Small Cause Court— Defendant 

contending suit is not small cause — Plaint re- 
turned and refiled in ordinary Court — Defendant, 
estopped from contending that suit is small cause. 
18 A. L. J. 854, Bel. on. [Daniels, J.). KARTAR 
SINGH V. NANDA. 

93 I.C. 846= A.I.R. 1926 All. 664. 

; — Valuation of suit — Acceptance by defendant — 

Plaintiff cannot re-open the same in P. C. applica- 
tion. 

On an application by the defendant for leave to 
appeal to the Privy Council against the appellate 
decree in a suit where the suit was for declaration 
without consequential relief falling under Soh. It, 
Cl. 17 of the Court Pees Act, tha value given in the- 
plaint for purposes of jurisdiction must be held to- 
be the market value of the subject-matter of the 
suit, and where it has been stated to be Bs. lO.OOC- 
the dofandant having accepted the valuation ao- 

given, it is not open to the plaintiff to show that- 

^0 value of the eubjeot-matter is less than^ 
Rs. 10,000. (Samesow and Venkatasubba Bao, JJ.), 
CHELASANI RATTATYA V. ANNE BBAHMAYYA. 

911. G. 572= A.I.R. 1925 Mad. 1223=49 M.L.J. 309. 

” ' --J cinder of parties. 

iR redemption suit opposedi 
plaintiffs applioaUou |or joining other part-pro- 
priQtprs.of the land lu- suit, and the Court there- 
lorp rejeoted plaijitjft‘s_aiiplioaUqn,N 
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EVIDENCE ACT (1872), 8. US-Inconsistent 

pleas. 

Held, defendants afterwards cannot attack the 

decree on the ground of non-joinder of parties. 
Wawson-M\ller. C.J. and Mullick, J.). Sri Kanta 
Prasad v* Jag Sah* 3^ j q 293= 

3 Pat. 818 = 6 P L.T. 237=A.I.R. 1925 Pat. 57. 
— Statement in the pleading would be a bar to a 
different averment in the course of the proceeding. 

{Sanderson, C.J. and Richardson, J.). BURN AND 
■CO., Ltd. V. H. H. Thakur Sahib ShreeLakh- 
DIRJEE. 83 I. C. 260=28 C.W.N. 104= 

_ . . A. I. R. 1924 Cal. 427. 

’Admission as to valuation bu a party toill bind 
him. a ^ a 

Defendants who accept the value of property for 
purposes of jurisdiction cannot be heard to ques- 
tion that value subsequently. The value of the 
property is a question of faot. It is not proper for 
a party by an admission as to a lower valuation to 
.suffer an appeal to be heard by a single Judge and 
then to claim a higher valuation for the purpose of 
obtaining an appeal to the Privy Council. (Ash- 
worth and Simpson, A.J.Cs.). BHAGWATl PRASAD 
V. ACHHAIBAR SiNGH. 74 I.C. 214=9 O L.J. 531 = 

26 O.C. 24=A.I.R. 1923 Oudh 93. 
— S. 115 — Interpretation. 

" Permitted another person to believe a thing ” 

—Meaning. 

By the words “permitted another person to be- 
lieve a thing”, etc., the section contemplates that 
jQot merely may there be active inducement on the 
.part of the declarant for a belief in the miud of 
•another person but it is enough if the declaration is 
such by which the declarant in the ordinary course 
permits somebody else to believe in the truth of 
the declaration and to act on that belief. (Mukerji 
■anrf Mulliclt, JJ.). BARKAT ALI v. PRASANNA 
Kumar. 33 C. W. N. 873= 

A. I. R. 1929 Cal. 819. 

— S. 115— Judgment. 

Recitals in — If operates as estoppel. 

Where a dispute between parties in a suit is re- 
ferred to arbitration and one of the parties alleges 
.partition, which is subsequently mentioned in the 
award, the other party is not estopped from denying 
the partition in a subsequent suit. (Rupchand and 
Wild, A. J. C«.). UTAMCHAND v. SAJANDAS. 

123 I.C. 698=A.I.R. 1930 Sind 182. 

A party to a decree creating a charge on his 

;property is estopped from saying that he is not en- 
titled to create the charge or mortgage on the pro- 
.perty. 10 Bom. 342 and A. I. R. 1923 Bom. 276, 
Dist. {Patkar and Murphy, JJ.). SHANKAR KON- 
DAPPA V. GANPAT SHANKARSHET. 

119 I.C. 186=31 Bom. L.R. 439= 
A.I.R. 1929 Bom. 227. 

It is a well-known rule of law that where a 

party has asserted a certain position in a previous 
litigation he cannot re-agitate the matter on the 
assumption of fresh facts against persons who were 
parties whether as plaintiffs or defendants in the 
previous suit. (Dalip Singh, J.). BhoLA v. SHEO- 
CHAND. 106 I.C. 484 (Lah.). 

Estoppel by record. 

Estoppel by record operates as an estoppel to the 
whole right and not to a fragment of it which might 
bo given effect to or repealed by the decree of Court. 
-Badar Bee v. Babib Mexican Boordin, (1909) A.C. 
‘615 and Jones Brothers, Ltd. v. Woodhwtse, (1923) 
Oh. D. 117, F.nl. {Wazir Sasan and Roza, JJ.). 
.-Dueoa Prasad v. Jaoat Git Singh. 

112 I.O. 169=3 Lack. 487= 

5 O.W.N< 265=A.I.B. 1928 Oadb 359. 


EVIDENCE ACT (1872), S. 113-Lache8. 

Symbolical possession given by Court though 

actual possession should have been given 

Judgment-debtor is bound by the order — Prin- 
ciple of estoppel applies. (JaiLal,J.). Harbhaq- 
WAN V. Taza. 89 I. C. 596=26 P.L.R. 546= 

A. I. R. 1926 Lah. 35. 

■ ■ Case decided by appellate Court on one 

ground— Other grounds though relied on by lower 
Court are not estoppel by record. (Rankin and 
Mukerji, JJ.). CHITPORE GOLABArI CO., Ltd. 
V. Giridhabi LAL Serogi. 78 I. C. 333= 

A.I.R. 1925 Cal. 530. 

■ • -Civil P.C., Sch. 2, Para 14 — Parties represent- 
ing whole property to be theirs— Third persons 
interested in the property but arbitrator unaware 
of the fact and deciding the dispute — Party to re- 
ference are estopped from challenging award. (Mul- 
lick and Kulwant Sahay, JJ.). Shaikh MUHAM- 
MAD Khalil v. Shaikh Abdul Rahim. 

93 I.C. 261 = 4 Pat. 670=7 P.L T. 644= 

A.I.R. 1925 Pat. 810. 

A plea unnecessarily raised by a party and 

decided by the Court also equally unnecessarily 
does not estop the party from putting the same in a 
later suit. (Campbell, J.). SOHAN SlNQH w. 
Jawal Singh. 73 I. C. 854= 

A. I. R. 1923 Lah. 248. 

Estoppel can be proved by a judgment given 

by consent as by a judgment given after opposition. 
In either esse the estoppel consists of the establish- 
ment of facts by order of the Court either by an 
agreed statement by the parties, or by the adjudi- 
cation of the Court upon the controversy being 
fully heard. (Lord Buckmaster.) STEPHENS & CO. 
V. ALLEN. A.I.R. 1921 P.C. 231 (P.C.). 

Party not bound by the judgment camuitplead. 

Per Kumarastoamy, J. — Estoppel must be 
mutual and it is difficult to see how a party not 
bound by a judgment can set it up in bar against a 
party to it. 

Whatever would estop or bar persons whose title 
is set up must also bar the person pleading Jus tertii 
whether the estoppel is by record, deed or in pais. 
(Wallis, C.J., Spencer and Eumaraswami Sastri, JJ.). 
SECY. OF State v. ahmad Badsha. 

67 I.C. 971 = 44 Mad. 778=14 M.L.W. 128= 
14 M. L. W. 188 = 1921 M. W. N. 576 = 

A. I. R. 1921 Mad. 248= 
41 M.L.J. 223=41 H.L.J. 278 (F.B.). 


•S. 115— Laches. 

•The delay of nearly five years prior to the 


uit for rescission of contraot on the grounds of 
efect in title of plaintiff's vendors and onerous 
ovenants is highly prejudicial to the defendants- 
endors, especially when the plaintiff was previ- 
usly seeking to enforce the contraot against his 
endees notwithstanding the defects. Plaintiff’s 
onduct in enforcing the contract against his 
endee and laches of five years work out an estoppel 
gainst him and equally debar him from enforcing 
lis claim. (Rupchand, Ag. C. J.). SORABJI MUN- 
JHERJI BILLIMORIA V. TARACHAND GHANSHAM- 

)AS. A I. R. 1930 Sind 66. 

•Length of delay and nature of acts done 


uring the interval are material for estopp^. 
Baguley, J.). MAUNG KAJAING v. P. L. T. A. R. 
hbttiab Firm. 116 I. 0. 470=6 Rang. 643= 

A. I.R. 1929 Rang. 17. 
•A mere delay in filing a suit does not p^ se 


onstitute acquiescence. 1 Ail. 82, Poll. (Fwdloyt 
.C.). NARAYAN V. Raja Laxaman Rao. 

108 I.C. 286= A. I. R. 1927 Nag. 100. 
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EVIDENCE iCT (1872), S. IIS— Laches. 

Length of deUty and nature of acts done dut' 

ing interval are material. 

Thus the doctrine of laches in Courts of equity 
is not an arbitrary or technical doctrine. In a case 
in which it would be practically unjust to grants 
remedy either because the party has by his conduct 
done that which might fairly be regarded as tanta- 
mount to a waiver of the remedy or where, he has 
by his conduct and neglect, though perhaps not 
waived the remedy yet has rendered the situation 
of the other party such as it would not be reasona- 
ble to render it, in both these cases, lapse of time 
and delay are most material if afterwards the 
remedy is asserted by the party making delay. 
{Schwabe, C. J. and Coutts-Troiter, J.). W. 
Bbunton V. John E. C. Brunton. 78 I c. 299= 

A.l.R. 1925 Mad. 360. 

Proof of. 

The plea of laches on the part of the plaintiff 
as barring his right to enforce some remedy must 
be established by evidence of facts amounting to 
waiver, abandonment or acquiescence on the part 
of the plaintiff and such evidence must be plain 
and unambiguous. {Kinkhede, A.J Naratan 
V. MT. TDLSHI. 80 l.C. 607= A.l.R. 1925 Nag. 105. 
- Lessee entitled to renewal not asking for 
same but continuing in possession and willing to 
do his part of agreement is not guilty of laches. 
{Abdur hakim and Oldfield, JJ.). T. PiCHI Naidu 
V. 0. Jefferson. 60 l.C. 591=55 Mad. 230= 
1921 M.W.N. 31 = A.l.R. 1921 Mad. 551= 

^ 51 M.L.J. 95. 

115*^Laiidlord and tenant. 

—A xiurchasinff non^transferable occupancy 

holding in execution of mortgage-decree against 
tenant— On landlord proceeding to execute rent- 
decree by sale of holding A depositing decretaVamount 
—Withdrawal of deposit by landlord— Acceptance of 

deport even under protest held to amount to recogni- 

twn of A’s tenancy. 

^purchased a non~transferable occupancy hold- 
ing iu execution of a mortgage decree against the 
original tenants. The landlord of the holding 
obtoined a rent decree against the original tenants 
and proceeded to sell the holding in execution of 
the dwrw. A put in an application praying to 
deposit the decree-holder’s dues under 8. 170. The 
Court after making a remark. “ Heard pleaders on 
both sides permitted the deposit. The landlord 
vnthdrew the deposit, but after A instituted a suit 
for declaration of his title contended that the with- 
drawal was made under protest and did not amount 
to recognition by him of 4’s tenancy. 

Held, that the fact of the withdrawal of the 

deposit by Iho landlord amounted to a recognition 
by him of the tenancy of A. su*woii 

^ Held oIm : that from the remark of the Court, 
Heard pleaders on both sides ”, it could not be 

asB^ed that the withdrawal had been made on 

protfis V. 

* protest 

^ acceptance of the deposit by 

himamcunUd to recognition of tenancy on the 
p^oiples of estoppel. 6 0. L. J, 601 : 7 I. 0 477 • 
28 I. C. 848, Bd. on ; 30 I, 0. 88 and A T lOoft 
G^1215,^e. {Mitter and PatUrson, JJ.). OHHOTA 

i^ABi Mohan Panda o.pbotapnabain pan^ 

• . . . A. I. R. 1930 Cal. 759 

A tenant osnnot refuse to pay the rent 

oanse the landlord for a number of years madA ym 

ooonpied by the tenant 

(Kohtuddw*. 7. 0.). KAMPTA PBABAI> « P 
_B4 »«Sd, 0H. 117 I'o. 1187=A 


EVIDENCE ACT (1872), S. 115— Landlord an® 
tenant. 

•Where the tenancy under the plaintiff is once 


denied, the tenants would not be entitled to clain>. 
on a future occasion that the tenancy under 
the plaintiff was subsisting. (Suhrawardy and" 
Mullick, JJ.). Hatimullah V. Mahomed Abju. 

113 l.C. 13=32 C.W.N. 391— 
A.l.R. 1928 Gal. 312^ 
Tenant is not estopped from disputing land- 
lord’s title if he executed the kabuliyat through- 
fraud or mistake. {Cuming and Cfiakravarti, JJ.). 
Chenqtu SARKAR V. Jaheruddin Mondal. 

91 l.C. 669= A.l.R. 1926 Cal. 720. 

Acceptance of rent by landlord from mort- 
gagee of tenancy — Landlord is not estopped from.- 
contending that mortgage was invalid. {Dalai, 
J.C.]. Hari Kishen Das v. Matku Lad. 

87 l.C. 9S9=A.I.R. 1926 Oudh 37. 

; A claim for rent is a recurring claim and it: 

is open to the tenant at any time to take an objec- 
tion on the ground that the claim contravenes the 
provisions of tho law. {Dajoson-Miller, C. J. and' 
Mullick, J.). W. H. Meyrick V. DiPA Pandet. 

85 l.C. 361=3 Pat. 825=6 P.L.T. 537= 

A.l.R. 1925 Pat. 185.. 

Acceptance of rent. 

There is no peculiarity in the law of estoppel in, 
India as distinguished from that of England. The 
law of India is compendiously set forth in S. 115 
of the Indian Evidence Act, Act 1 of 1872. Taking 
of a rent each year under a mistaken belief mav 
bar by estoppel the owner from any claim for- 
mesne profits during the particular year or years 
for which such rent was received. It would estop, 
the owner from maintaining that the person who 
paid the rent possessed the property with a liabi- 
lity to account or possessed on any other or further- 
terms than on payment of the rent made and taken 
In cases of estoppel the onus of establishing the 
facts and circumstances from which estoppel arises, 
rests upon the person pleading it. {Lord Shaw >- 
Mitra Sen Singh v. Mt. Janki Kuar. 

82 I. C. 956=56 All. 728=51 1. A. 326= 
23 A.L.J. 172=6 L.R. P.C. 12= 
26 Bom. L.R. 1185=50 C L J. 468 = 
20 M L.W. 566=1924 M.W.N. 703= 
35 M.L.T. 257=27 0 C. 208 = 29 C.W.N. 533= 

3 P.L.R. Ciy. 169=A.I.R. 1925 P.C. 213= 

57 M.L J. 591 (P.C.). 

Where in a lease, lessor stated that descrip- 
tion of land by acreage was conjectural and subsV 
quently in the transaction with a third party the- 
acreage was determined, lessor is not estopped as 
against lessee from adhering to his statement in- 
the original lease. {Das and Foster, JJ.). Messrs 
Linton Molbswobth and Co. v. Jagannath' 

SUPAKAR. 77 l.C. 503 = 1 P. L. R. 377= 

^ 3 P.L. T. 537= A.l.R. 1925 Pat. 226. 

——Where the lessees had a right to build on the • 
land, but they did not produce the lease deed in- 
their possession which will show under what terms . 
they had such a right, the mere fact that the land- 
lord stood by while the tenants built on the land' 
will not estop the landlord from pleading that the 
lease was only a temnorary one. {Dawson-JI£ilUry 

Budhan Tbli V. Madan- 
MOHAN Lai*. ,68 l.C. 653 =3 P.L.T. 485= ■ 

^ morette entry in 

been made in fraud of the owner, the withholding- 

of the rent oolleoted by the thihadar of the proprie?* 
tor does not oteate an wtoppol or dest^y^tte^ 
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evidence act (1872), S. 115— Landlord and 
tenant. 


EVIDENCE ACT (1872), S. 115-Minor-RetttPned 
of benefit. 


relitionsliip of landlord and tenant. {Mr. Ameer 
- 4 / t .) JAGDEO NABAIN SINGH V. BALOEO SiNGH 

71 I.C. 984=1923 M.W.N. 36l~ 
27 C.W.N. 925 = 3 P L.T. 605 = 41 I. A. 399 = 
36C.L.J 499=32 M. L. T. 1 = 2 Pat. 33= 
A.I.R. 1922 P. C. 272 = 45 M L.J. 46J (P C.). 

Person suing another for rout is estopped 

from questioning tenancy afterwards. (Das and 
Bucknill, JJ.). JiTAN ^IAHTON v. BHAGWAN 
Sah.U. 64 I.C. 262=2 P L-T. 780= 

A I R. 1921 Pat. 470. 
— S. 115— Minor — Applicability. 

The rule of estoppel is a rule of evidence 

and it must be taken subject to the Contract .\ct, 
and it is doubtful whether S. 115 of the Evidence 
Act applies to infants. 

In order to support the plea of estoppel in the 
case of infants, fraud operating to deceive must 
be found as a fact. 25 Cal. 616, Foil. {Das and 
Adami, JJ.). GANGANAND SINQH v. RAMESHWAR 
Singh Bahadur. 102 I.C. 449=6 Pat. 383= 

8 P.L.T. 730= A I.R. 1927 Pat. 271. 
— S. 115— Minor— Attestation by. 

‘The Uw relating to estoppel must be read 

together with, and subject to other laws in force, 
such as those relating to contract and transfer of 
property, and that where such laws declare an in- 
fant to be free of liability in respect of a particular 
transaction, he cannot be made liable by virtue of 
4 kn estoppel, for an estoppel cannot alter the law. 

Attestation of a sale-deed by minor does not estop 
Lim from subsequently claiming the property sold. 
26 Cal. 381, Rel. on. {Duckworth, J.). MAUNO TIN 
V. MA LUM. 99 I-O- 1^8 = 

5 Bur. L.J. 141 = A.I.R. 1927 Rang. 108. 
— S. 113 — Minor— Description as. 

Minor becoming major one month before 
suit and having common interest with the other 
plaintiff, his brother, and taking active part in 
prosecuting the case, is estopped from challenging 
the validity of the decree passed in such suit. 
20 All. 90 and A.I.R. 1924 All. 54, Dist. {Daniels 
and King, JJ.). BINDA v. MANGALA. 98 I.C. 606 = 

48 All. 681 = 24 A, L.J. 847= 
A.I.R. 1926 All. 673. 

— S. 113— Minor— False representation. 

•When a contract has been entered into by a 


minor, representing himself to be a major the con- 
tract is void as against him and ho is not estopped 
from pleading minority ; A. I. R* 1928 P. C. 152, 
Foil • 21 Bom. 198; 41 Bom. 480; 46 Bom. 137; 
A.T.R. 1923 Bom. 169; 64 I. 0. 457, deemed over- 
ruled. {Madgavkar, J.). BALANGOWDA BHIMAN- 

GOWDA V. GADIQEPPX. BHIMAPPA. , „ 

118 I.C. 698 = 31 Bora. L.R. 340= 
A.I.R. 1929 Bom. 201. 

.A contract entered into by a minor is void 

and the minor is not estopped from pleading his 
minority as a bar to a contract entered into by him 
even though he had falsely represented himself to 
bo of ace and thereby induced the other party to 
enter into the contract: N. L. R. 14^ ; 

Levene v. Brougham, oo? ’ 

H. Leslie Ltd. y. Shiell,Z K- GOL 26 381 

10 Cal. 539 ;. 38 Mad. 1071 ; 87 Mad. 88 , A.I.R. 1927 
Rang. 108: A. I. R. 1927 Pat. 271, Ref.\ 21 Bom. 
L08; 41 Bom. 480; A. I. R. 1923 Bom. 169. ; 

A. I. R. 1928 JAih. 609 (P. B.). ^ ^ 389; 

59T. C. 393. Overruled hj 1. 

ind 15 C. W. N. 239, Diss. from tn 20 C. W. N. 418. 

[Staples, A. J. ■ '.»• GUDABOHAND V SETH CHUN* 

«LAL. 23 K.UR. ft.I-R- 1929 Hag. 186. 


■Where an infant has induced a person to con- 
tract with him by means of a false representation 
that ho was of full age, ho is not estopped from 
pleading his infancy in avoidance of the contract. 
Though S. 115, Evidence .Act. is general in Us 
terms, it must be read subject to the provisions of 
the Contract Act declaring a transaction entered 
into by a minor to be void ; 69 I. C. 393; 1 Lah. 
389 and 60 I. C. 267, Overruled. {Shadi Lai, G. J., 
Broadway, Harrison, Tek Chand and Dalip Singh, 
//.). Khan GuL V. Lakha Singh. 

Ill I.C. 175=9 Lah. 701 = 10 L.L.J. 413= 
30 P.L R. 60=A.I.R. 1928 Lah. 609 (P.B ). 

Section 115 of the Evidence Act is no more 
than a rule of evidence and a rule of evidence can- 
not be so construed as to nullify the express provi- 
sions of S. 11 of the Contract Act. 

In a suit upon a promissory note executed by the 
defendant while he was a minor, although he mis- 
represented his age to the plaintiff, the defendant 
is not estopped from pleading his minority in 
defence to the suit : 8 A. L.J. 10.)8, Foil. {Prideaux, 
A. J. C.). PUNDLIK V. BHAGWANTRAO. 

96 I.C. 893= A.I.R. 1926 Nag. 491. 
— S. 115— Minor— No estoppel. 

■Sale\by guardian— Minor's letter stating neces- 
sity — If operates as estoppel. 

Where at the time of sale of property by a guar- 
dian of a minor, the latter signed a letter which 
stated in detail that necessity for sale existed and 
where the object of taking the letter from the 
minor was not to assure the vendee that nooesslty 
existed but was to prevent the minor from bringing 
a suit to set aside the sale, the minor in a suit for 
possession of property is not estopped from denying 
the existence of legal necessity as he is not shown 
to have caused or permitted the vendee to believe 
that necessity existed. (Macnair, A. J. C.). SlTA* 
RAUw. MULCHAND. 115 I.C. 173= 

A.I.R. 1929 Nag. 221. 

Contract Act S. 11. 

A deed executed by minors a nullity and 
incapable of founding a plea of estoppel. {Lord 
Salvesen.) Nawab Sadiq Ali Khan v. Jai 
KISHORI. 109 I.C. 387t =26 A. L.J. 685= 

47 C.L.J. 623 = 32 C.W.N. 874=5 O.W.N. 547= 
28 H.L.W. 17=30 Bom. L.R. 1346= 
A.I.R. 1928 P.C. 152=55 M.L.J. 88 (P.C). 

Principle of estoppel cannot be applied to an 
infant who is incompetent to contract under S. 11 
of the Contract Act. 43 I. A. 256 (P.C.) ; 15 A. L. R. 
149, Foil. {Hallitax, A. J. C.). GOKULDAS v. 
GOLAB RAO. 89 I.C. 143= A.I.R. 1926 Nag. 108. 

No estoppel against statute — Minor is not 
estopped from pleading minority, {Kennedy, J.C., 
Raymond and Kemp, A. J. Cs.). IIT. HURI v. 
ROSHAN KHUDABUX. 71 I.C. 161 = 

16 S.L.R. 112 = A.I.R. 1923 Bind9 (P.B.). 
— S. 115 — Minor— Representative of. 

Guardian and Wards Act, S. 30 — Mortgage 

without permission— Later sale with permission— 
Vendee undertaking to pay mortgage is not estopped 
from contesting validity of mortgage : 8 A. "• 
754, Rel. on. {Ashtvorth and Iqbal Ahmad, JJ.). 
Maksud Ali v. Sheikh Abdulla. 

108 I.C. 728 =90 All. 218=25 A.L J. 1017* 

A.I.R. 1928 All. 77. 

— S. 113— Minor— Returned of benefit. 

-Where a minor representing himsplf as of age 
executes a morfcgage-doed, the mortgage is void and 
he is not estopped from pleading minority but the 
Court can on equitable grounds order restitution 
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EVIDENCE ACT (1872), S. 115 — Minor— RefcuPned 
of benefit. 

■of benefit received by himself if the circumstances 
-of the case so require : A. I. K. 1928 Lab. C09, Foil. 
iTek Chandand Hilton, JJ.). BUDHA Stngh v. 
LAKHMI OHAND. 30 P.L.R. 584= 

A.I.R. 1929 Lah.880. 

'NEInor between 18 and 21 ia not estopped 

from pleading his minority — Court may relieve the 
•other party on general principles of equity. {Dalai, 
J.). BADHA KTSHAN U. BHOREY HjAE. 

110 I. C. 373=50 All. 882=26 A.L.J. 837= 

A. I. R. 1928 All. 626. 
But the minor, in equity is required to re- 
-turn the benefit he has received by making a false 
representation as to his age, if he wants to chal- 
lenge his own act : A. I. R. 1928 Lah, 609 (F.B.), 
Foil. {Shadi Lai, C J. and Johnstone, ■/.). N.AGASH 
Muhammad v. Fateh Muham-mad. 

Ill I. C. 344=29 P.L.R. 608. 

Where a minor selling his property dis- 

'honestly represents to the vendee that he is a 
major and that vendee believes that representation 
and acts on it in taking the sole-deed from the 
minor as a major, the minor is not estopped under 
S. 115 from denying that he was a major at that 
4ate. [Leslie y. Shiell. (1914) 8 K. B. 607 Dist.; 
A.S.No. 89of 1920 Foil.) Bnt ifhe claims adeclara- 
•tion that the sale is void under S. 41 of the Speci- 
fic Relief Act that relief may be granted to him on 
Ihe condition that he makes such compensation to 
-defendant as justice may require : 7 L. W. 124, 
Ref. iReUly, J.). Vbnkataramatya v. Punnayta. 

94 I. 0. 853 = 23 H.L.W. 521= 
^ A.I.R. 1926 Mad. 607. 

— S. 115 — minor— Rule applies. 

The language of S. 115 is comprehensive 
enough to include a minor: 26 Cal. 381, i)iw. 
l^om. {Shadi LalfC.J., Broadway, Harrison, Tek 
Chand and DaXip Singh. JJ.). KHAN GUL v. 

Lakha Singh. ill tc. 175=9 Lah. 70 i= 

10 L.L.J. 413 = 30 P.L.R. 60= 
^ A.I.R. 1928 Lah. 609 (P.B.). 

— ^Fio-note by— ‘Mis-representation as to age — 
7 ;, J estopped from pleading minority. 

'{Hadeod, C.J, and Shah, J.). JASBAJ BASTIMAL 
D. SADA8RI7 MAHADEO WALEKAR. 

04 1.0.457=48 Bom. 137 = 
28 Bom. L.R. 975= A.I.R. 1923 Bora. 169. 
— —^ine word "person'’ as used in S. 116 should 
mot be arrowed down to exclude an infant. Nelson 
li' 4 De G. & J. 458 and 25 Oal. 371, 

r- discussed. (Ghevis, A.C.J. and 

Me Wasinda Ram v. Sita ram. 

* Lah. 389=61 P.W.R. 1920= 

1921 Lah. 312. 

obtains a loan on the representa- 
-tion that he is of age, he cannot plead his infancy 

Rossiqnol, J,{. 

Habji mal V . Abdul Halim. 60 1 .C. 267 (Lah.) 
— 8. 115— Ulstake. 

——Vendor and vendee both advised by same 

'dor s title due to solicitor’s advice— Vendee nayiuK 
purchase money and vendor utilising it to obtain 
feansfer-Defect in title of vendor discovered— 
Vendee IS not estopped from claiming back nur- 
chase money as vendor did not act on faith of 
^dee 8 w^esentatlon. (Shah, Ag. C.J. and Kin- 

MOOBJI tJ. tyeballi Kam- 
BUDDIN. 90 I.0. 189=26 Bom. L.R. 1019= 

^ , A I-R- 1925 Bom. 64. 

#»J M OM-, rinhls-Ko 




EVIDENCE ACT (1872), S. 115— Mortgagor and 
mortgagee. 

Plaintifi made a statement in mutation proceed- 
ings ia the Court of Assistant Collector that he 
and his nephews w^re heirs of one HTt. R and that 
mutation of one-sixth of the property may be 
made in his favour and of the rest in the names of 
the defendants. 

Held, the statoment did not prevent the plaintiff 
from asserting his right to the entire property iu a 
Civil Court subsequently. {Dalai, A.J.C.). RAM 
Ratan V. BINDU. 72 I C. 832= 

A.I.R. 1924 OudhieS. 

£?:ggcu(iort sale. 

A decree-holder brought up his own properties 
for sale as belonging to appellant. 

Held, the fact that respondent was himself under 
a mistake when he filed his sale application will 
not prevent an estoppel. Unless it is found that 
appellant was not in fact misled, respondent must 
be held to be estopped. {Ayling, Offg. C. J. and 
Odqers, J.). RamASAMI KONAN v. KULANDAIVBLU 
Pillai. 70 I.C. 569 = 1922 M.W.N. 121 = 

15 M L W 272=A.I.R. 1922 Mad. 63. 

A person is always entitled to prove if he 

can. that there was a mistake in the accounts and 
that he signed them as correct by mistake. {Batten, 

J.C.). Seth Bhojraj v. panda Shankarnath* 
^ 71 I. c. 45= A.I.R. 1922 Nag. 283. 

— I — The intention mentioned in S. 115 of the 
Evidence Act does not exclude an intention which 
is based on a mistake. 20 Cal. 296, Foil. (Halli/ax 
A.JO.). Ramprasad V. Mt. Tmrat Bai. 

^ 27= A.I.R. 1922 Nag. 79. 

— a. 115 — Mortgagor and mortgagee. 

— — -An usufructuary mortgagee cannot deny the 
title of the mortgagor and set up adverse possession 
unless he actually leaves the holding and enters 
under a different status. (Ashworth, J.). Jat 
NandanTewari V. Umray Kobri. 119 I.C. 568= 
10 L.R.A. Rev. 289= A.I.R. 1929 All. 305, 
— — The mere fact that the mortgagee brought a 
suita^inst purchaser of -mortgaged property to 
have the sale set aside does not estop mortgagee 
from instituting a suit to enforce his mortgage 
claim against the mortgage property, (ifullikand 
(Aariick, JJ.). Rasik Chandra v. Jagabandhu 

113 I. C. 904= A. I. R. 1929 Cal. 392. 

-Whore a mortgagor refused possession when 

according to the terms of the contract he was 
bound to give possession, the mortgagor is preolud- 
ed from asserting that the property is not liable to 

sale in satisfaction of the mortgage debt. 41 Mad 

259 (P.B.), Bel. on. (Dalip Singh, J,). GHULAM 

Mahommbd V, Md. Husain. 116 i.q. 214 = 

,, , A-I-R. 1929 Lah. 289. 

-—Mortgagor and mortgagee-A suing on his 
mortgape joining his oo-mortgagee B as defend;mfe 
--^ notoppearmg m Court and decree passed ex- 
clusively in favour of A-4 executing decree reoeiv- 
ing money and giving disoharge-i? cannot urge 
that this position was not legally available to 4 . 

Pulfan, JJ.). JAGMOHAN DAS V. INDAR 

PRASAD. 118 1. G. 97=6 O.W.N. 133= 

.. * 897=A.I.R. 1929 Oudh 160. 

-—Equitable mortgagee entering into possession 
with wnsent of mortgagor— The former leasing the 
property to a third person— Auction-purchaser of 

the equity of redemption is bound by the mottga- 
gor s consent and hia suit for rent and damages 
(wainst the third person is not mamfcainablo. (affl. 

SONATAN Pal, 107 r.0. 79as46 C;L.J. 513= 

A. I. H. 1028 G«1.108; 
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EYIDEKCE ACT (1872), 8. llS'—Hortgagor and 
martgagee. 


Mortgagor not raising issue of limitation as 

to personal remedy at the hearing cannot raise it 
after sale when the proceeds are found insufficient 
and mortgagee applies under Civil P.C., 0. 34, 
R. 6. (iS/iudi hOtl, C.J. and Broadway, cT".)- 
Ralia Ram v. Hibalal. ill i.c. 808= 

A.I.R. 1928 Lah. 653. 

Where the mortgagee is let into possession by 

the mortgagor, the former is estopped from denying 
the title of the latter at the commencement of his 
possession, though he is not debarred from showing 
that the title has since determined. 18 All. 329, 
Bel. on. (Iqbal Ahmad, J.). Dalip Singh v. 
TiLAK SINGH. 99 I C. 561= A.I.R. 1927 All. 270. 
- ■ If after a preliminary decree for foreclosure 
has been passed the mortgagee enters into posses- 
sion before the day appointed for payment has 
arrived, the mortgagor would certainly have a right 
to demand a fresh account and the appointment of 
a further day for payment; but if he allows many 
years to pass before making his application, it must 
be considered that he acquiesced in the mortgagee 
holding the property as his own and induced him 
to believe that it was no longer necessary either to 
execute the decree he had obtained or to obtain an 
order absolute for foreclosure. (Macleod, G.J. and 

CoyajM, J.). Vasant Rao v. Mana Bhai. 

94 I.c. 96=28 Bom.L.R. 347= 
A.I.R. 1926 Bom. 273. 
Mortgagor estopped from denying considera- 
tion of the mortgage — Transferee from mortgagor is 
also estopped. (Wallace and Madhavan Hair, JJ.). 
NABAYANASWAMI V. VENKATARAMA. 

93 I.C. 264=23 M.L.W. 749=1926 M W.N. 315= 
A.I.R. 1926 Mad. 808=50 M.L.J. 511. 


Mortgage suit — Agreement entered into by 

mortgagor before final decree to pay higher interest to 
get extension of time. 

Eeld, the mortgagor was estopped, in an applica- 
tion by the mortgagee for execution of the agree- 
ment, from contending that the agreement could 
not be enforced in execution. 2 I. A. 219 and 
6 0. 27, Bel. on. 

The question whether such an agreement does or 
does not violate the rule, that a Court cannot add 
to its decree, becomes under the circumstances one 
which the Court will not enter into, the party who 
seeks to raise such question being estopped by his 
own conduct and the action of the Court taken 
thereunder. aud Jochson^ SUBR^ 

MANIA PILLAI V. COBEBA. 86 I.C. 723- 

1925 M.W.N. 86=A.I.R. 1925 Mad. 457- 

48 121* 

Assignee of mortgagee not giving notice of 

assignment to mortgagor— mortgagor continuing to 
pay the old mortgagee— Assignee cannott refuse to 
give credit for such payments. (Kxnkhede, A.J.G.y 
BASANTEW V. NAEAYAX ^ ^ ^ 

-Mortgagor though trustee is estopped from set- 

ihe mortgagors are trustees acting 

in a public capacity and not for 
they are estopped from denying their title and 
canLt set up ls a defence against the mortgagee 
that the property so mortgaged 

which the mortgagors had no right to “05^8^8®; 
Where the mortgage deed clearly and immista - 

ably purports to be executed by the ^ 

the proprietor of the property in his own interest 

he iLstopped from denying the 

Tepresented as bis own proprietary right in tue 


EVIDENCE ACT (1872), S. 113 — None aifainsb 
statute— Duty of Court. 

deed. (Dawson Miller, C.J. and Foster, J.). Bkijl 

Ratan Das v. Raghunandan gir. 71 i.c 944= 

1923 P.H.C.C. 49 = 1 P.L.R. 225= 

4 P.L.T. 457 = A.I.R. 1923 Pat. 203. 

If a person professes to have an interest in a 

property whatever interest he may have ij bound 
by the mortgage and must be enforced against him 
and he cannot claim that a personal decree should 
have been passed. (Lord Phillimore.) BHOLANATH 
Sen V. Balram Das. 70 I.C. 932= 

27 C.W-N. 607=18 M.L.W. 48 = 
1923 M.W.N- 525=31 M.L.T. 306 = 
A.I.R. 1922 P.C. 382=47 M.L.J. 258 (P.C.). 

Even though a mortgage by a tenant-at-will 

is not binding on the landlord, it is open to him to 
recognise it as valid. Such a mortgage is not 
a6 initio void. .A mortgagee cannot go behind hia 
mortgage and dispute the mortgagor's right to 
enforce redemption. (Kanhaiya Lai, J.C.). 
BHAIRON t>. BaLAK. 68 I.C. 558=9 O.L.J. 331=- 

A.I.R. 1922 Oudh 287. 

— S. 115— None against statute— Acquiescence. 

The doctrine of acquiescence cannot be 

invoked to defeat a clear statutory provision. 
(Ashworth and Misra, JJ.). MUNICIPAL Boaed, 
LUCKNOW V. DebiDas. 99 I.C. 643 = 1 Luck. 444=- 

13 O.L.J. 553=3 O.W.N. 514 = 
A.I.R. 1926 Oudh 388. 

— S. 115— None against statute— Assessment. 

Section 31,' -Act 31, 1858 empowers the Govern- 
ment either to add the revenue assessed upon the 
alluvial increment to the jumma of the parent 
estate and enter into a now engagement with the- 
proprietor for the payment by the latter of the 
aggregate amount, or to make a separate settlement 
for the alluvial increment and to make this incre- 
ment as a separate estate accordingly. Although on- 
previous occasions the Government chose to exer- 
cise their right in the manner first described, they 
are not under any obligation to exercise their dis- 
cretion in the same way on a subsequent occasion- 
when a fresh survey is made of all the accretions.. 
(Sir John WaWis.) SECY. OF STATE v. PARVATI 
CHABAN SHAHA. 110 I.C. 8= 

32 O.W.N. 906=48 C.L.J. 163=55 I.A. 289 = 

' 55 Cal. 1037= A.I.R. 1928 P.C. 193 (P.C.). 

— S. 115— None against statute— Contpaet. 

An estoppel cannot operate to override an: 

express provision of law. Where under the Agra- 
Tenanoy Act an agreement to pay enhanced rUes- 
had to be by registered instruments but the tenant- 
paid the enhanced rent in the absence of such an 
agreement, 

Held, that he was not estopped in a sub- 
sequent proceeding for rent from asserting that 
rent was payable only on the old scale. (Oahden, 
S. M. and Smith, J. M.). BadAM v. ABDUL HAMU)* 
Khan. R.D. 859. 

There cannot be any estoppel against a statute, 

nor can the parties contract themselves out of any 
statute, (Suhrawardy and Cuming, JJ.). JNA- 

nbndra Nath Roy v. Nalini Mohan Ghosb. 

87 I.C. 365=A.I.R. 1925 Cal. 1262.- 

— S. 115— None against statute— Duty of Court. 

. -No Court can enforce as valid, that which ooiU’- 
petent enactments have declared shall not be valid, 
nor is obedience to such an enactment a thing froitt 
which a Court can be dispensed by the consent o» 
the parties, or by a failure to plead or to argue^ the. 
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EYIDBRCE ACT (1872), S. 115— None against 
stain te — Jnrisdiction. 

point at the outset, {hord Sumne^".) SURAJMULli 

V. Triton insurance Co. 86 I.C. 545= 

27 Bom. L.R. 770=29 C.W.N. 893= 
23A.L.J. 105 = 52 I.A 126= 1525 M.W.N. 257 = 
6 L.R.P.C. 66=A. I. R. 1925 P.C. 83= 

49 M. Ij. J. 136 (P C.). 

>-S. 115— None against statute -Jurisdiction. 

A party to a submission to arbitration through 

Court can question the validity of the arbitration 
proceedings on the ground that the Court had no 
j\irisdiction to refer to arbitration. {Suhrawardy 
and Cuminq, JJ.). T. WAXC v. SONA WANGDI. 

87 i.C. 633=29 C. W. N. 886=52 Cal. 559 = 
42 C. L. J. 2a = A.I.R. 1925 Cal. 812. 

— S. 115— None against statute— Stamp Act. 

It being the duty of a Court to give eSect to 

a statute in spite of the conduct of tbo parties, 
there can bo no estoppel against a statute (e.g., the 
mandatory provisions of S. 36, Stamp Act). 38 Mad. 
619; 88 Mad. 874 and 37 M. h. J. 65, Bel. on. 
(Madhavan Nair.J.]. Venkaieswara Iyer v. 
ramanatha. 119 1. C. 472= 

A. I. R. 1929 Had. 622. 
— 8. 115— None against statute— Succession. 

Buddhist Law (Burmese) — Succession — 

Agreement by father and son to enjoy property 
equally — Survivor to succeed excluding heirs — 
A^eemont is invalid as defeating the law, and son’s 
widow is not estopped from questioning the agree- 
ment. [Scald and Chari. JJ.). Ma Ma GYI v. 

U. CHIT Pi. 95 I. C. 879 = 5 Bur. h. J. 56 = 

A I. R. 1926 Rang. 131. 
— S. 115— None against statute— Transfer of 
property. 

^The sale of an occupancy holding is contrary 

to law and absolutely void and no estoppel arises 
against a statute. A person resisting suit for pos- 
sion of an occupancy on the ground that it has 
been sold to him cannot raise the plea of estoppel. 
{Ptdlan, J.). GOPAL SAHU v. NAND KUMAB 
Singh. 123 I.C. 53=7 O.W.N. 438 = 

A. I. R. 1930 Oudh300. 

- — -rThe Nawab of Murshidabad executed a lease 
to the defendants of certain lands and premises to 
wliioh the Murehiddbad Act 15 applied for a tcrni 
of 21 years in consideration of the sum of rupees 
five lacs as advance of the total rent payable for 
during the said term of 21 years. The Nawab then 
sued to recover possession of the demised property 
and mesne profits, upon the ground that the lease 
was null and void by reason of the provisions 
of wndition ( 1 ) of the Murshidabad Act, 15 of 
1891. 

Sold, that the lease contravened condition ( 1 ) of 
the Act and was therefore null and void, 

^eld, further that as the Nawab was a person 
i^der disability, he was not estopped from denying 

AUxandei, 

?i7’ r (1898) 1 Ch. 

3K. B. 607; 36 Cal. 
MO , A.I.R. 19i.8 Cal. 537 and other cases discussed. 

[^age,J.). Nawab of Murshidabad v. Bilas 
Roy Ohoudhubi. 11B I.C. 561 = 56 Cal. 252= 

’ , , A.I.R. 1929 Cal. 433. 

- -An estoppel cannot have the effect ofmaking 
^oid transfer valid. (WoMr Hasan, Aa. C. / 
ana 3f»«ra, J.). Bindeswari Singh v Hab 
NAB iiM SINGH. 6 0. W. H. 233 = 4 Look. 622 = 

— Hsfesprf. »'>«'■ 188. 

Transfer which is void cannot be validated hv 
recourse to ordinary dootriner of estoppel. ' 

. V D. D. VoL. ni“45 & 46 


EVIDENCE ACT (1872), S. 115— None against 
statute— His cellaneous. 

khede, A.J.C.). MAROTI SdbtabhAN v. RAIWANT 
RAO. 107 I.C. 897=A.I.R. 1923 Nag. 262. 

Where sanction of the Court was obtained to 

soil the properties for a certain amount to pay off 
the debts due from the estate but the administra- 
trix mortgaged the properties for the amount as 
fixed for sale at a high rate of interest, viz., 15 p.o., 
while properties were really worth less than the 
mortgage amount, 

Held, that permission of sale could not be utiliz- 
ed for mortgaging the properties and the adminis- 
tratrix could successfully plead want of sanction, 
in a suit by the mortgagee to enforce the mortgagee, 
(ifarfen, C. J. and Percival, J.). CHANDRI AYAL 
V. ABDUL Karim. 98 I. C. 915=51 Bom. 16= 
28 Bom. L.R. 1360=A. I. R. 1927 Bom. 49. 

— " No estoppel exists on a point of law— <iraa- 

tor can derogate from grant if transaction is ex- 
pressly forbidden by statute : 12 N. L.R. 100 and 
44 Bom. 488, Foil. [Baker, J. C.). KESAR BAI v. 
Jauadab. 82 I.C. 126=20 N.L R. 162 = 

A. I. R. 1925 Nag. 125. 

— Representation by disqualified proprietor of 

his competency to transfer cannot create an estop- 
pel against him. [Neave and Kendall, A.J.CsX 
Lala hari K isHUN Das u. Ghaudhbi Moham- 
mad SAFI. 80 I.C. 800 = 11 O.L.J. 502=, 

28 O.C. 34 = A. I. R.1924 Oudh 438. 
— S. 115— None against statute- Void oontraot. 

Where a particular act is declared to be void 

and unlawful by statute a "party cannot by repre- 
sentation, any more than by other means, raise 
against him an estoppel so as to create a state of 
things, which he is under a legal disability from 
creating. [Shadi Lai, C.J., Broadway, Harrison ' 
Tek Chatxd and Dalip Singh, JJ.). Khan Gud v 
Lakha Singh. Ill i c I75sa 

9 Lah. 701=10 L L.J. 413 = 30 P.L,R.|60= ' 

A.I.R. 1928 Lah. 609 (F.B.). 

A contract which is void cannot create es-. 

toppel: 31 Bom. 165, Foil. IWazir Hasan and 
Neave, A. J. Cs.). Dwabka Prasad «. Nasir 
AHMAD. 78 I.C. 850= 11 O.L.J. 219= 

„ A. I. R, 1925 Oudh 16.' 

Hund% xrwalid undor S. 26, Paper .Currency 

Act, 

_ There can be no estoppel against a clear iajunc-! 
tion of a statute and therefore the endorser of a 
hundi drawn on him which is invalid under S. 26 
of the Paper Currency Act is not estopped from 
denying the validity of the instrument. Seshagiri 
Aiyar, J., in 42 Mad. 470, Not foil. ; 40 Mad. 585 . 
FoU. [Abdur Rahim and Oldfield, JJ.). ALAGAPPA 
OHBTTY V. ALAGAPPA OHETTY. 60 I. G. 430= 

44 Had. 187=A.I.R. 1921 Mad. 382. 

“■S. 115— None against statute— Miscellaneous. 

^hereosn be no estoppel against an Act of 

Parliament or against an Act of hgislature and the 
principle of estoppel cannot be invoked to defeat the 
plain provisions of the statute : 88 Bom, 709 • 
36 Cal. 920 ; 38 Oal. 612 and 42 Oal. 455, Ref. [Pat^ 
kar and Baker. JJ.). AHMED Brouddin v. Babu 
Dbvji Zujani. 122 1. C. 113=53 Bom. 678= 
31 Bom. L.R. 778 = A.X.R. 1930 Bom. 135. 
—-—There is no estoppel against a statute, 
[Subhedar,A. J.C.). MADANLAL t>. RlPuaUDAN- 

PRASAD. A.I.R. 1930 Nag. 191. 

—There can be no estoppel contrary to a ata« 
tutory enactment, {Stilaiman and Ban&rii J‘J\ 

bhagwanSinghu.tabadduq Hussain ’ 

116 1.0. 642=1929 A.L.J. 869= 
A.I.R. 1929 All. 549, 
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EVIDENCE ACT (1872), S. 115-None against 
statute — Hiscellaneous- 


An estoppel cannot be invoked to defeat an 

express provision of law. {Ashworth and Misra, JJ.). 
CHANDU U. MORLIDHAR. 92 I.c. 732 = 

13 O.L.J. 138 = A.I.R. 1926 Oudh 311. 
There cannot be any estoppel against a sta- 
tute and a statutory defence not set up in a prior 
suit can be set up in a subsequent suit. {Suhra- 
wardy and Cnniinq, JJ.). NAFAB ChaNDRA Pal 
Chowdhury V. Beusi Molla. 65 I.C. 581 (Cal.). 


— S. 115 — None if truth known. 

Where the statement relied on is made to a 

party who knows the real facts and is not misled, 
there can be no estoppel ; 30 Cal. 539, Foil. {Faw- 
cett, J.). Yallab Das Mulji v. Pranshankab 
NARBHESHANKAB. 113 I.c. 313 = 

30 Bom. L.R. 1519=A.I.R. 1929 Bom. 24. 
- When both parties are equally conversant 
with the true state of the facts it is absurd to 
refer to the doctrine of estoppel. {Devadoss, J.). 
SWAMINADHA AlTAB V. SWAMINADHA AlYAB. 

99 I.C, 772=38 M.L.T. 32 = 
A.I.R. 1927 Mad. 458. 

The mere fact that the reversioners stood by 

and asked another person to purchase the property 
from the female holder, would not in any way 
estop them from setting up a claim to the property 
where the purchaser knew that the bolder had only 
a life-interest in it. {Devadoss, J.). S. R. SWAMI- 
NATHA AIYAR V. SWAMINATHA AlYAB. 

99 I.C. 772 = 38 M.L.T. 32= 

* A.I.R. 1927 Mad. 458. 

—There can be no estoppel where parties are 
aware of the facts. 6 0. 0. 331, Foil. {Raea, J,). 
DEBI PRASAD SHUKLA V. BAJI NATH. 

95 I. C. 583 = A.I.R. 1926 Oudh 506. 

^Both patties knowing true state of facts — No 

estoppel arises. {Baza, J.). NANHEN KHAN v. 
PiDA Husain. 93 I.C. 279=13 0 L J. 463= 

A. I. R. 1926 Oudh 361. 


-^0 estoppel exists where the other party 
knows the truth. (5p«nccr and Kumaraswami Sastri, 
JJ ) MOLLAYYA PADAYAOBI V. KRISHANASWAMI 
lYE^ 85 I.C. 855 = 21 M.L.W. 336 = 

A.I.R. 1925 Mad. 95 = 47 M.L. J. 622. 

But where the truth of the matter is known 

to both parties there can be no estoppel. 30 Cal. 539 
(P. 0.), Foil. {Wazir Basan and Neave, A. J. Cs.). 

DWARKA PRASAD V. NASIR AHMAD. 

7fl f. C. 850=11 0. L. J. 219= 


A.I.R. 1925 Oudh 16. 

There is no estoppel in favour of a man who 

knew all the facts of the case, so a co-sipatory to 
a mortgage-deed is not estopped in a suit for con- 
tribution by the other executant to deny that the 
latter alone mortgaged his property and that he 
(the defendant) mortgaged none. {Walsh, A C.J. 

and Sulaiman, J.). Gaya Pandi u. Amar DRO. 

85 I.C. 498=22 A. L. J.853= 
5L. R. A. CiY. 673= A.I.R. 1924 All. 787. 

X false representation made to a person who 

knows it to be false is not such a fraud as to take 
away the privilege of infancy. 162 P- R- 
Foil. {Broadway. J.). BiSHAN SiNOH u. BiSHNA. 
^ ' 69 I. C. 543 = A.I.R. 1924 Lah. 294. 

„ Registration Act, S. 28 — Mortgagor is estop- 

Tjed from pleading want of title unless mortgagee 
knew real facts-Non-existence of Property indi- 
cates fraud of both parties. {Kmk h^. A. J.C.^ 
TUL8IBAM TUKARAM. ^ ^ ^ 

X person who knows the truth can hardly be 

allowed to rely upon an estoppel arising from a 


evidence act (1872), S. 115-PartIei and 

Privies— Party bound. 

false representation. No estoppel can arise where 
the truth is known to the p.arty who claims the 
estoppel, (.30 I. A. 114, Be/.) nor unless it is shown 
that the party claiming estoppel ever intended to 
do a thing and was prevented from doing so by the 
act or assertion of the other person. {Krishnan and 
Bamesam, JJ.). VENKATACHALA v. ARUNTHAVA- 
THACHI. 72 I. C. 548 = 17 M. L W. 785= 

1923 M. W. N. 225= A.I.R. 1923 Mad. 568. 

There can be no estoppel where the other 

side knows the full facts and even a representation 
on a matter of law, t.e., as to the validity of an 
adoption creates no estoppel. {Ayliny and Odgers, 
JJ.). Rajambal ammal V. Sh\nmuoa 
Mudaliab. 70 I. C. 653=1922 M. W N. 481 = 

A.I.R. 1923 Mad. 11. 

^There is no estoppel where both parties knew 

the actual facts but chose to act on the supposition 
that the facts were otherwise. (Ashworth, A.J.C.). 
JiT. MAHESHAv. RamESHAR. 74 I.o 299= 

10 O.L.J. 24=26 O.C. 329= 
A.I.R. 1923 Oudh 173. 
Where the truth is known to both the par- 
ties there is no case of estoppel. (Das and Kulwant 
Saluxy, JJ.). JAQDIP Prasad v. Mt. Rajo Kuer. 

75 I.C. 1022=4 P.L.T. 531 = 
1923 P.H.C.C. 177 = 2 Pat. 585 = 
A.I.R. 1923 Pat. 464. 

\Vhere a party has not been misled by the 

representation made by another, that other is not 
estopped. {Chatterjee and Pearson, JJ.). JyoTI 
Prasad v. Dasarath Ghosh. 63 I.C. 109= 

36 C.L.J. 73= A.I.R. 1921 Cal. 453. 
— S. 115— Parties and Privies — Auctfon-pur- 
ohaser. 

■Although a person holding a ganti interest 
in the land and granting a permanent lease of the 
same land will be estopped from asserting his 
right as a ryot, the purchaser of that interest at an 
auction sale, who obtains a new title from the 
landlord at an increased rent, will not be so 
estopped. (B. B. Oliose and Roy, JJ.). JALADHAR 
MONDAL V. AMRITA LAL. 105 I.C. 641= 

A.I.R. 1928 Cal. 87. 

I An execution purchaser is the representative 
of the judgment-debtor so as to bring him within 
the rule of estoppel and the principle of res judi- 
cata : A. I. R. 1922 Pat. 63, Foil. (Dasand Foster, 
JJ.). MAHARAJA Bahadur Singh v. A. H. 
Forbes. 97 I. C. 205=1926 P. H. C. C. 249 = 

A. I. R. 1926 Pat. 478. 

— S. 115— Parties and Privies— Father and son. 
Consent of father and grandfather to an adop- 
tion does not bind the son or grandson. (Harrison 
and Dalip Singh, JJ.). ZOU v. KHAJANA. 

96 I. C. 749 = 8 Lah. 48 = A. I. R. 1926 Lah. 654. 
—8. 118— Parties and Privies — Husband and 
wife. 

A widow claiming through her husband can- 
not impeach a settlement come to by her husband 
with other members of the family whereby he 
released by necessary implication the interest 
which he had in the property. {Lord Phillimore.) 
DADABHOY V. COWASJI DORABJI. 94 I. C. 535- 

A.I.R. 1925 P. C. 306 (P.C.). 

— S. 115— Parties and Privies— Party bound. 

— -When a lease, purporting to be of a pera^ 
nent character, is granted by a person who, on the 
face of the document, confesses to have a higher 
status than that of a raiyat, the grantee may 
the doctrine of estoppel against the grantor and the 
persons claiming through him. 
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'BYIDEKCE ACT (1872), S. 115 — Parties and 
Privies— Party bound. 

The question of invalidity of the lease may be 
-raised by the landlord or a person claiming through 
fhim or by some one who has a permanent title, but 
notby the grantor or anv one claiming through him. 
A. I. R. 1921 Cal. 451 (P.B.). Foil. ; 13 C.L.J. 649 
and 17 C.W.N. 59. i?e/. {Ouminq and Roy, JJ.). 
JOGENDRA Chandra n. JIonmohini Debi. 

103 I. C.230=sA.I.R. 1928 Cal. 156. 

. . -A person repre.sented that a lady was full 
■owner of a oertaio property, and accepted a transfer 
of a portion of it from her. 

; that he could not bo allowed to deny the 
truth of the representation in a suit between him- 
self and the representatives of the lady. This is 
exactly the kind of estoppel defined in S. 115, £vi- 
‘dence Act. {DaXal, J. C. and Neave, A. J. C.). MO- 
HAMMAD HASAN V. ALi Haider. 85 I. C. 509= 
12 O.L.J. 1 = 28 0. C. 8=:A.I.R. 1925 Oudh 337. 
— S. IIS— Parties and Privies— Representative. 

Estoppel is purely personal and will not 
afieot others in so'far as they claim a title otherwise 
'than through the person estopped primarily. 
14 Cal. 401, Foil. {Mukirji, J.). UMARAM GOGOI v. 
■PUBUK OHAND OSWAL. 85 I.C. 540= 

A.I.R. 1925 Cal. 993. 
■■An estoppel available to a certain person will 
1)8 available to his transferees in respect of the in- 
terest transferred. (Dalai, J.C. and Neave, A.J.C.). 

Mohammad Hasan v ali Haidar. 

85 I. C. 509=12 0. L. J. 1=28 O.C 8 = 

A. 1. R. 1925 Oudh 337. 

— S. 115— Parties and Privies— Reversioners. 

’ — No act or omission by presumptive reversion- 
•ecs can amount to estoppel against actual rever- 
'filoners. (Sulaiman and Sen, JJ.). MoRAMMAD 

Abdul Karim Khan v. Bishan sahai. 

121 I. C. 387=1929 A. L. J. 741= 

A. I. R. 1930 All. 9. 

’ ■ —Probate obtained by widow on the nearest 
'reversioner's withdrawing ohleotions — A remote 
'reversioner can contest proceedings and he is not 
■estopp^. 27 0. L. J. 820, Appl. (Oreaves and 
Afukerji, JJ,). SHAMA CHARAN DE v. REEBALA 

1>^I. 96 I.C. 682=30 C.W.N. 567= 

A.I.R. 1926 Cal. 792. 

-^S. 113— Parties and Privies— Third parties. 

——Mere fact that son's widows of original mort- 
tgagees lived in ancestral hoase and meddled with 
outstanding debts does not estop heirs from suing 
•for poBsession of mortgaged land of which the 
widows give discharge. [Johnstone, J.). SABDPA « 
Mt. DHUNDAN. 122 I.C. 89=11 L.L.J. 219 = 

A.I.R. 1930 Lah. 286 . 

uo-snarers— Recognition of tenancy by one co- 

■eharer landlord — Effect. 

In order that a recognition of tenancy by a oo- 
-sharer landlord may be efieotive against a third party 
such an admission must have been, at the time 
vjen it was made, against the interest or capable of 
^ afieoting the interest of the person making it and 
-so recognition of a tenancy by a co-sharer landlord 
after the property has been allotted to another 
co-sharer in the colleotorate partition is not bindiae 
•upon the latter co- sharer. (Das and Rowland JJ ) 
'PABMB8HABI PRASAD Singh t). Ramgatia 
120I.C. 44=11P.L.T.99=A.I.R. 1930 Pat. 149. 
—a. 118— Parties and Privies —Transferee. 

executing mortgage attested 
‘oy her brother to raise money to meet his debts— 
Mortgagee bringing suit on mortgaged pToperty— 
jMperty purchased pending suit— Purchaser suino 
-wt oanoeUallon of delivery order— Purchaser held 


EVIDENCE ACT (1872), 8. 113— Plea under. 

nob estopped from setting brother’s rights in mort- 
gage property. (Ananthakrishna Ayyar, J.). MD. 
Ismail Sahbb u. BasoOL Bi. 123 I.C. 42= 

A.I.R. 1930 Mad. 567. 

•Gift by a widow— Next reversioner’s assent 
— A transferee from such reversioner is not estopped 
from challenging the gift. (Qoknl Prasad, /.), 

Ram Dayal v. Mithoo Lal. 71 I. C. 297 = 

A.I.R. 1923 All. 410. 

— S. 115— Parties and Privies— Two capacities. 

■ ■ — Anything done by a person in his represen- 
tative character cannot create an estoppel on what 
is a personal claim by himself by a perfectly 
difleront arrangemont; A.I.R. 1927 Oudh 341, 
Affirmed. (Viscount Dunedin). RAM HARAEH 
V. Hanwant Bam. A.I.R. 1930 P. C. 249 (P. 0.). 

Partition decree — Some lands, liable to be 

sold for revenue due on another estate, allotted to 
one party — Land sold in revenue sale and purchas- 
ed by other party— Such party is not estopped from 
enforcing his tights. (Sir John Wallis). Krishna 
PEOMADA DA8I V. Dhirbndba Nath Ghosh. 

113 1.0. 465=56 Cal. 813= 
56 I. A. 74=33 C. W. N. 289 = 
49 G. L. J. 112= A. I. R. 1929 P. C. 50 (P. 0.). 

Admission of wakf by mutwalli does not 

estop him from claiming a share la it as heir, if 
wakf is void. (B.B. Qhoseand Roy, JJ.). Rdkaya 
Banu V. Nazira Band. 105 I.C. 647= 

55 Cal. 448=32 C.W.N. 248 = A.I.R. 1928 Cal. 130. 

“Under-proprietorship by estoppel. 

Act of the Deputy Commiasiouer, holding a 
person’s estate as manager on behalf of the Oouit 
of Wards, in desoribiag persona in possession as 
under-proptietors or in accepting rants from their 
mortgagees cannot create a title as under-proprie- 
tor by estoppel in favour of them: A.I.R. 1924 P.C. 
213, Foil. (Siuart, C.J. and Wazir 3asan J ) 

Jhagoo Singh v. Deputy Commr. Pratabgar 

101 I.C. 803=A.I.R. 1927 Ondh 338. 
—Release of interest as the heir of father is not 
bar to a claim to inherit a share after the brother’s 
death. SaUbury's Laws of England, Vol. X naos 
461, FoH.; 20 Cal. 373, Dist. (Martineaw and 
Campbell, JJ.). YusapAli v. Ali Bhoy 

u ns m ^ »3I.C.776=A.I.R.1023’Lah.8. 

— S. 119— Pleadings. 

"Change of. 

^ Where the plaint allegation was that the posi- 
tion of K under a certain award was that of a trustee 
for the plaintifi but in appeal the plaintiff’s coun- 
sel urged that Khad only a Ufe-interest in the pro- 
perty but the other allegations were stuck to 
Held, that the plaintiff did not change her ’case 
BO completely as to be estopped from urging what 
were the positions of the raspeotive parties under 
the award. (Muker)%,J.). MT.Durga Kunwar 

V. MT, OHUNNA KUNWAR. 7® T r 

3 L.R.A. Civ. 276= A. I. R. 1924 An.Tar 
— S. 113— Plea under. 

; of estoppel can always be taken if it 

IS warranted by the facts proved or admitted even 

if those facts have not been speoifioallv nleadflil 
(Heald, Offg. C.J. and Chari, Z). Go operative 
TOWN bank op Padigon t). SHANUOaiS 
PlLLAY. 12S 1.0. 365=8 Rang. 22^ 

nri. 1 t L A.I.R. 1930 Rang. 265. 
Where plea of estoppel is not set up in the 

pleadings or issues it cannot be availed of la te^ 

Wse estoppel is eminently a matter of pleadiimJ* 

A.I,R, 1929 liad. ift?. 
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EYIDENCE ACT (1872), S. 115— Plea under. 

To u hovi available. 

Only the person to whom the representation was 
made or for whom it was designed can avail him- 
self of it. If however, the declaration was intend- 
ed to be general, then, it seems that one who did 
not hear it. but to whom it was made known 
directly afterwards or within the time to be allow- 
ed for acting upon it, may act upon it. 

A declaration in the tale proclamaticn by the 
decree-holder that the property advertised for sale 
is not subject to any encumbrance does not act as 
estoppel as against him in favour of a purchaser of 
the property privately from the judgment-debtor 
and not in aud ion sale to which the proclamation 
related : Case law discussed. (Greaves and Mukerji, 
JJ.). JOGESHCHANDBA V. ENTAZ ALI. 

97 I.C. 625=A.I,R. 1S27 Cal. 34. 

The rule of estoppel is a rule of evidence and 

ought to be pleaded with sufficient clearness. 
(Das and Ross, JJ.). SHAIKH ABDUb Rahim v. 
MT. BabiEA. 61 I.C. 807=2 P.L T. 556= 

6 P.L.J. 273=A.I.R. 1921 Pat. 166. 
Nature of. 

Pet Kemp, A. J.C . — Estoppel being a rule of 
evidence is not proper to be set out in a plaint 
which should confine itself to facts. It is a rule 
of evidence and not a cause of action. {Fawcett, 
J, C., Crump and Kemp, A. J. Cs.). Bakumal 
V. NEWANDMAL. 83 I.C. 360=16 S L-R. 207 = 

A.I.R. 1921 Sind 159 (F B.). 

— S. 115 — Pre-emption. 

Successful pre-emptor dying— Vendor suc- 
ceeding as legal representative of pre-emptor — Ven- 
dor is not estopped from taking benefit of decree. 
{Sulaiman and Kendall, JJ.). BinDR.ABAN v. 
DUBAG Singh, 1930 A.L.J. 369= 

A.I.R. 1930 All. 220. 
— Consent to a transfer — Effect. 

By consenting to a transfer a person disqualifies 
himself from pre-empting and loses his right of 
pre-emption altogether. He is then estopped not 
only as against the vendor and the vendee but also 
against a rival pre-emptor. {Sulaiman and Pullan, 
JJA. RAM DAWAN SHUKALV. Ram SUBAT. 

117 I.O. 345=1929 A.L.J. 935 = 
A.I.R. 1929 All. 589. 

Co-sharer— Refusal to purchase — Effect. 

A co-sharer intended to sell his share. Other 
co-sharer refused to purchase the share, on the 
ground that he had no money to make the pur- 
chase, but without showing his intention to reserve 
his right to pre-empt subsequently, and thereby 
induced the vendee to purchase the share on the 
belief that this other co-sharer had waived his right 
to pre-empt. In a suit for pre-emption by the other 
CO- sharer, 

Eeld, that there was absolute refusal to purchase 
the share and he would now be estopped from going 
behind his refusal and claiming a right to pre-empt 
althouch no notice was given under S. 14, Agra 
Pre-emption Act: 6 All. 463; 27 All. 670 and 
6 A.L..T. 331, Not appr. ; 39 All. 127; 15 A.L.J. 3lo ; 
10 -Ml. 699, Diet. ; A.I.R. 1926 All. 467, Rel. on. 
{Sulaiman and Kennedy, JJ-). RAMESHAB PRASAD 
V GHISIAWAN PRASAD. ^21 I.C. 241- 

^ 1929 A.L.J. 665 = 51 All. 820= 

A.I.R. 1929 All. 531. 


7ia 


- —Appeal. . . ., 

V/ilhdriwal by the vendee of the money paid 
1 the lower Court under its decree by the pre- 
mptordo^-B not debar vend^ from 
gainst tbat decree : *8 P.R. 1997 ; 83 P.R. 1912 
nd A.I.R. 1926 All. 661, Foil . ; 82 P.R. 1868, Over- 


EYIDENCE ACT (1872), S. 115-QaestIon of law. 

ruled by 31 P.R. 1907 and 76 P.L.R. 1906, Dist. and 
Disl.from. (Tek Chand, J.). Mehdi v. Mt. Nad- 
®AN. Ill I.C. 814 = A.I.R. 1929 Lah. 137. 

Pre-emptor party to suit by village laodlords- 

challenging sale to be pre-empted— Sale confirmed- 
by compromise decree— Right of pre-emption can- 
not be exercised. (Lord Shaw.) Rikhi Ram v. 
DHANPatRai. 110 I.C. 1 = 10 Lah. 75= 

55 I. A. 266 = 48 C.L.J. 158 = 33 C.W.N. 90 = 
30 P.L.R.i = A.I.R. 1928 P.C. 190 (P. C.). 

-The Mukhtar-am of the vendor, who took 

part in the proceedings relating to the sale and sub- . 
soquently purchased part of the property sold to 
the veodee, on account of his having taken part in 
the negotiation relating to the sale is not estopped: 
from resisting the plaintiffs’ claim, of whom ho is 
co sbater and with whom he is on equal footing .and 
who as such have no preferential right as against 
him, and so ho is entitled to say that as the pro- 
perty has now come into his hands, he being a 
co-sharer of the plaintiffs, they have no preference 
over him. 29 All. 125, Foil. (Sulaiman and 
Banerji, JJ.). BOHRA GANGA PRASAD v. POORAN, 

108 I.C. 157 = 26 A.L.J. 89, 

The applicability of the rule of estoppel by 

acquiescence in cases of pre-emption in the Pro- 
vince of Oudh cannot he questioned. 22 O.C. 323 ; 
10 O.C. 257 ; 6 O.C. 395 and 1 O.C. 264, Foil. (Ash- 
worth and Gokaran Nath Misra, JJ.). JAGANNATH 
Pershad V. Chandi Pershad. 93 I.C. 643= 
29 O.C. 327=13 O.L.J. 212 = 3 O.W.N. 356 = 

1 Lock. 68 = A. I. R. 1927 Oudh 85. 

Where the vendor has offered property to the 

pre-emptor at a price higher than that ultimately 
accepted by him from vendee the pre emptor is not-, 
estopped from asserting his right by reason of hiS', 
refusal to buy the property. (Martineau and Zafar 
Alt, JJ.). NATHA Singh v. Sundab Singh. 

92 I.C. 258=7 L.L.J. 559=26 P. L. R. 835= 

A.I.R. 1926 Lah. 10.. 

The person to whom a notice has been given 

to the effect that a property is going to bo sold and 
who intimates his refusal to purchase cannot be 
allowed, after the sale has been made after hia 
refusal, to turn round and seek to enforce bis right, 
of pre-emption through the Court. The doctrine 
of estoppel applies to all sorts of cases including, 
pre-emption cases. [Lindsay and Kanhaiya Lai, JJ.). 
OON Mahomed v. Bint Zohra. 87 I.C. 414= 

6 L.R A. CiY. 300=A.I.R.1925 All. 645. 

Party consenting to sale to vendee cannot’ 

pre-empt — Taking active part in collecting money 
and in effecting registration amounts to acquies- 
cence. 7 P.R. 1912, Dist. {Harrison and Zafar Alit 
JJ.). Bhagat Ram v. raghbar Dial. 

79 I.C. 132=A.I.R. 1925 Lah. 57. 

• Accepting money from the vendee in satisfac- 

tion of mortgage does not estop mortgagee from- 
pre-empting. {Broadway and Brasher, JJ.). KADSHI 

Ram V. Bhojaeam. 69 I. c. 648= 

A. I. R. 1924 Lah. 159. 

— S. 115— Public policy. 

Adoption by a dancing girl. 

An adoption by a dancing girl for purposes of i 
prostitution is invalid. Such an adoption cannot 
be validated on the ground of estoppel as an est(m- 
pel cannot defeat a prohibition based on the 
ground of public policy. {Ayling and Coults- 
Troiter, JJ.). KANDAIYA PILLAI v. CHOKKAMMAL. 
59 I. C. 214=28 M. L. T. 106=12 L. W. 7, 

—8. 116 — Qaestion of law. 

Applicability of a case cited is a pure ques- 
tion of law and no question of estoppel arises^ 
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rSTIDBNOB AGT (1872), S. 113— Qaestlon of law 

'{Mullick. Ag. C.J.and Jwala Prasad, J.). RAM* 
•SABUP Radt V. Ram Narain tewary. 

114 I. C. i79=7 Pat. 85=10 P. L. T. 399= 

A. I. R. 1929 Pat. 32. 
—“—There cannot beany estoppel on a point of 
4aw going to the jurisdiction of the Court. {Dalip 
Singh, J,). RAM SlNGH v. IMPERIAI; Bank of 

■Jndia, Ltd., Rawalpindi. 

A. I. R. 1928 Lah. 802. 

■ Construction of document. 

Per Ashuxirth, A.J.C. — The question of the proper 
■eonetruction to be placed on a deed is a question 
of law and there can be no estoppel by a pleading 
of law inasmuch as the other side must be presumed 
do know what the law is. {Kanhairja Lai, J. G. 
J)aniels and Ashworth, A.J.C.). Sarsuti Pbasad 
V. EHTISHAM ALI. 77 I. C. 310=23 O.C. 349= 

A.I.R. 1923 Oudh 123. 

^S. 118— Recitals. 

T ^Recitals in deed — Executant is not neces- 

•earily estopped from denying. 1 Lah. 137, Expl.\ 
40 All. 593 (P.C.), Disi. {Jai Lai, J.). SHIWALA 
Mahadeo V. LAohhman. 96 I.C 440= 

8 L. L. J. 291 = 27 P. L. R. 581= 
A.I.R. 1926 Lah. 471. 
IIS — Representation— Absence of. 

* Person misled by mistaken legal advice and 

•tiot by representations by another — The other is 
•not estopped. [Lord PMllimore,) Vertannes v. 
Robinson. 102 i.c. 639=5 Rang. 427= 

54 I.A. 276=29 Bom. L.R. 1017= 
1927 H.W.N. 492=39 M L.T. 134=25 A.L.J. 718 = 
46 C.L.J. 126=31 C.W.N. 1078 = 26 M L.W. 417 = 
A.I.R. 1927P.C. 151 = 53 M.L J. 71 (P. 0.). 

’■ Where a Mahomedan widow who had one* 
'eighth share, alienated property on behalf of her 
«mnor children but it did not appear either from 
the recitals or from evidence on record that she 
Intended or contracted to transfer property, or any 
portion thereof in her own individual right, 

• the alienation was nob valid to the extent of 

*er share. {KinTchede, A. J. G.). GCLAM Jafar v. 
■KAMD H^. 103 I.C.209 = A I.R. 1927 Nag. 290. 
No question of estoppel arises. 

P sued D for possession on the basis of the ex* 
piry of a lease. 'D claimed to be an occupancy 
tenant and the matter wont up to the Privy Coun- 
♦Ij.,* . ®PP®arl was pending D transferred 

i therefore impleaded R as party 

n the appeal. D was ultimately declared as the 
‘Opoupancy tenant. P then instituted this suit to 
•«jeot « as a mere trespasser. 

Held, there is nothing even remotely of the 

oas®- The plaintiffs 
neither in the petition nor in the presenting of it 

® rspresentation that transferees had 
^^uired any title to the lands in question or were 
«nant8 of those lands either with or without a 
«ght of oeoupancy. The position of the plaintiffs 

still IB that transferees were trespas* 
s without any title to the possession of or inte- 

question. {Sir John Edge.) 

Damodar Narain v. S. a. Miller. 69 i.c. 184 = 
16 M. L.W, 692=31 M. L.T. 206=4 P.L.T. 199= 

« t » 27 C.W.N. 461=21 A.L.J. 385 = 

— o 44 a M.L.J. 723 (P. 0.). 

^^8^8— Representation— Action on. 

r--— to the absence of any evidence to prove that 
plaintiff acted on the faith of any represents' 
^on nmda by the defendant, the question of estop- 

(^^*nar<uwami SasiH, JA. 

*0 1.0. 124=21 H.L. W. 051=A.LS. 1025 Had. 615. 


I EYIDENCE ACT (1872), 8. 113— Representation 
— Lease. 

— S. 115— Representation— Adoption. 

-Where, in a dispute regarding family pro- 
perty, settlement was effected between B and W (a 
female member) and property was partitioned 
between them and B agreed that W would he at 
liberty to adopt any person as her son and in pur- 
suance of the compromise between them W adopted 
a son. 

Held, that whatever the legal position as regards 
the validity of the adoption may be, B is estopped 
from questioning the adoption by IT : 34 All. 398 
(P.C.) and 16 Mad. 436 , Rcl. on. {Bhide, J,). MT. 
ICHHNUN V. BANWARI LAL. 114 I.C. 711 = 

A.I.R. 1929 Lah. 16. 
— S. 113— Representation— Application for sanc' 
tlon. 

'Where a party led another to apply for 

sanction to validate a sale he cannot plead that that 
sanction will not validate the sale. {Fawcett and 
Coyajee, JJ,). Karsandas Ealidasu. ChhotalAL 
Motichand. 77 I. C. 275=48 Bom. 259= 

23 Bom. L.R. 1037 = A.I.R. 1924 Bom. 119. 
*— S. 115— Representation —Award. 

—Where one party to the award led another to 

believe to his prejudice that ho Is going to abide by 
the award he is estopped from contesting it. The 
fact that he signed the award does not however by 
itself render it more binding on him. 6 G.P.L. B. 95 
Foil, [Baker, OJfg. J, C.). CHOWDaARI Manohab’ 
LAL V. Mt. Amano. 77 I.C. 41= 

A.I.R. 1924 Nag. 14. 

— S. 113— Representation— By mortgagor. 

•Aucticn’purchascr with knowledge of defect’^ 
Protected. 

When a person mortgages a property falsely 
representing it as his own, and after inheriting it 
subsequently, claims to recover the same, contending 
that he hod no right to mortgage it, the auction- 
purchabt gets a good title even if he had knowledge 
of the facts provided the mortgage was unaware, 
{Greaves and Ghose, JJ.), Saroda Pbasad 

BANERJEE V. GOSTA BEHARI HAZRA. 

70 I.C. 385=27 C.W.N. 943=36 C. L.J. 78= 

„ A-I-R. 1922 Cal. 542. 

— S 115— Representation— Carrier. 

Consignor's sigent— Representation to Rail- 
way and getting reduced rate thereby creates 
estoppel. {Daniels and Neave, JJ.), RaghunandaN 
Ram V. G. I. P, Ry. 8l I.c. 1=46 All, 648= 

22 A.L.J. 645 = 5 L.R.A. Ciy. 396= 

e ^ 1924 All. 693. 

— S. 115— Representation— Finding of. 

Finding as to representation by one induoinff 

another to do an act is one of foot. {Venkatasub^ 
-Bao, «?.)♦ Md. batcsa Sahib o, Ajrunaohalam 
Chettiar. 90 I.c. 875 = 1925 M.W.N. 698 = 

A.I.R. 1926 Mad. 39=49 M.L.J. 396. 

—8. 118— Representation— Knowledge nnneou- 

sary. 

——Section 116 does not require that a person* 
who by his declarations or oonduot induces a belief 
in the mind of the other, must of a necessity have 
been aware of his rights : 20 Cal. 296 fP O 1 An/i 

Ahmad, JJ ,). Mata Dayal Lal v. lalji Sahai 

106 1.0.524 = 25 A. L.J.^ 
— S. llBr-RepreBontatlon— Leaaof ’ 

-—Lessee requesting permission of lessor to build 
leasehold-r-Lessor informing that lease wab 

nent and that lessee had a right' to bniiA 

^»ilding.oc^rdu.gly-.L«,or.iLoV,rtoTS 
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EVIDENCE ACT (1872), 8. 
“Lease. 


llS—Repregentation 


on the ground that lease was not permanent- 
1 H.L. 129 ; 28 Cal. 698 (P.C.) ; 20 Cal. 296 (P.C.); 
ael. on. (Mr. Ameer Ali.) FORBES v. Ralli. 

87 I. C. 318= 52 1. A. 178=6 L.R.P.C. 119= 
^ 1925 M.W.N. 453=23 A.L.J. 548 = 

27 Boni.L.R. 860 = 41 C.L.J. 543 = 2 O.W.N. 514= 
6 P.L.T. 404=4 Pat. 707 = 30 C.W.N 49 = 
A.I.R. 1925 P.C. 146= 49 M.L.J. 48 (P. C ). 
Property taken on lease forpuhlio purposes — 
Public purposes fuming part of consideration for 
lease— Lessee or his successors cannot be allowed 
to claim absolute interest. (Suhrawardy and 
Duval, JJ.). Peary Lal Mdlbik u. Sdrendra 
Nath. 88 I. C. 505=A.I.R. 1925 Cal. 1233. 

— S. 115 — Sepreaentation — Nature of. 

■ In order that representation may operate as 
an estoppf-l, it must be representation of an existing 
fact and not of a mere intention or of future pro- 
mises. Estoppel does not confer any title but is 
merely a rule of evidence which prevents one party 
from denying the existence of a fact which he re- 
presented as existing and upon which representa- 
tion another person has been induced to act to his 
detriment. (B.B. Qhose and Panion. JJ.). Hindus. 


THAN Co-operative Insurance Society v. 
Secretary OF State. 1211. C. 737= 

56 Cal. 989 = A. I. R. 1930 Cal. 230. 

' A representation that the interests of a de- 
ceased had devolved upon the persons making the 
r^resentation is a "thing” within the meaning of 
6. 115 as it is not a question of law but is mixed 
question of law and fact. (MuTcerji and Mallick, 
JJ.). Barkat ali V. Tfasanna Kumar. 


33 C. W. N. 873=A.I.R. 1929 Cal 819. 
'■ -Representation, of a mere opinion or of a point 
of law. 

No estoppel can ensue upon a representation, not 
of a fact, but of a mere opinion or of a point of law. 
If, therefore, a person alters bis position , to his 
detriment, by acting on the representation of a 
mere question of opinion or a matter of law which 
would be equally accessible to both the parties, no 
estoppel could arise. But where there has been a 
representstion as to the existence of a fact to a 
certain person and the latter believes it and acts 
upon it and his position is altered, so that be 
cannot be put back to his original position at all, 
at any rate, without great loss and inconvenience, 
estoppel will undoubtedly ensue. 80 All. 549; 
84 All. 898 (P. C.) ; Frederick Bloomenthal v. 
James Ford, k. G. 166, Bel. on; A. I. R. 

1925 P. C. 118 (P. C.) and 19 W. R. 12 (P. C.), List. 
{Sen and Niamatullah, JJ.). Dharam Pbakash 
V. Mt. kala-wati Devi. jio I.C. 665= 

50 All. 885=26 A.L.J- 1106= 
A.I.R. 1928 All. 459. 


" Promises de futuro. 

The doctrine of estoppel by representation is 
applicable to some state of facts alleged at the time 
to be in existence and not to promises de futuro 
which if binding at all, must be binding as a 
contract. Maddison v. Alderson, (1888) 8 A. C. 478, 
Foil. (Rvpchand Bilaram, A.J.C.). DeviBAI v. 
DAYABHOY MOTILAL. 89 I.C. 164= 

A. I. R. 1926 Sind 42. 

■ ■ Inducing belief in validity of custom. _ 

The fact that defendant induced the belief that 
a cuatom was valid is not such a belief as is 
referred toin 8. 116 of the Act, that is to say, a 
belief in the truth of a "thing" which means a 
belief ii'; 8 fact. Where the act complained of was 
not doa^ with tho intention of inducing the result 


EVIDENCE ACT (1872), 8. 115— Reppesentatloft* 
“Payment under. 

and where the act complained of was not the case 
of the belief in ,the truth of a thing, which means, 
a belief in a fact, "held, estoppel was not created. 
{Martineau, J.). RAmji Das v. Jai Gopal. 

69 I.C. 431 = A.I.R. 1923 Lah. 244. 
“S. 115“Representation— Omission to object. 

Attachment of decree — Omission to object-^ 

Effect. 

Where the Chairman and the Manager of a bank 
have arranged, between themselves without actual 
knowledge on the part of other officers of the bank, 
the assignment of a decree by the Chairman to the 
Bank, the Bank cannot claim the benefit of that 
assignment without the accepting liability for 
knowledge on the part of the Chairman and Manager 
of a subsequent attachment of the decree which bad> 
been assigned. If in such a case the bank by its 
omission to object to that attachment of the decree 
leads the attaching decree-holder of the assignor 
Chairman to believe that the decree was still the 
property of his judgment-debtor at the time of the 
attachment, and to act on that belief in giving- 
credit for the amount recovered by execution of the 
decree which he attached, the bank is estopped 
from denying that the Chairman was still owner of 
the decree attached at the time of attachment. 
{Heald, OJfg. C.J. and Chari, J.). CO-OPERATIVB 
Town Bank of Padigon v. Shanmugam Pillay. 

125 1. C. 365=8 Rang. 223= 
A. I. R. 1930 Rang. 265. 

— S. 115— Representation— Pardanashln Lady. 

Where the executant is a pardanashin and 

uneducated lady and she is made to agree to sell 
her property on the understanding that a forfeiture 
clause will be operative in her favour and it is not 
explained to her that such a forfeiture was illegal 
and unenforceable, then if the defendant wishes ta 
stick to the transaction he cannot be allowed to. 
repudiate the forfeiture clause on the strength of 
which the executant’s consent had been obtained", 
{Sulaiman and Kendall, JJ.). ALTAP Begam v, 
Brij Narain. 116 I.C. 855 = 51 All. 612= 

1929 A.L.J. 367= A.I.R. 1929 All. 281. 

— 8. 115— Representation— Partners. 

Where one person bids at an auction sale 
and after acceptance of bis bid another person repre- 
senting himself to be a partner with the first joins 
him in making initial deposit, the second person, 
becomes a co-contractor or co- lessee and not a sub* 
lessee or transferee and is estopped from denying 
his liability thereunder. (Kumar aswami Sastri ani 

Wahh, JJ.). Municipal Council, Tibuvabur 
V. P. R. Kannuswaui Pillai. 

1930 M.W.N. 140=83 Mad. 352 = 
31 M. L. W. 271 = A.I.R. 1930 Mad. 600= 

58 M.L.J. 377. 

—8. 115— Representation— Patta. 

Per Ramesam, J. — A person having inducea 

the Revenue Authorities to issue a patta in the 
name of another and himself is estopped from con- 
tending that the other has no title. (Spencer ana 
Odgers, JJ.). LAKSHMINARASIMHAM V. VENKATA- 
RUTNAYAMMA. 70 1-0.642= 

30 M.L.T. 834 = A.I.R. 1921 Mad. 643. 

— S. 115— Representation— Payment under. 

— ■ ^ made advances to B on the assurance given* 

by C, who also was requested by A that money due 
to B by C should be paid to A direct. After a ckeque 
drawn in favour of Ahj C was presented for pay- 
ment, it was dishonoured, C having stopped 
ment to B in the meanwhile having diseevere® 
misconduct on B's part. 
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ETIDENOE ACT (1872), 8. 115 — Representation 
—Pre-emption. 

Seld, tbftt A was entitl'id to reeoTer and 0 was 
estopped Irom denying that bills due to B were in 
order. (8and6r$on, C. J. and BnaHand, J.). B. N. 
BY. CO. LTD. V. Co-operative Hindusthan 
BANK Ltd. 97 I.G. 606 = 53 Cal. 622= 

A.I.R. ig26Gal. 1089. 


— B. 115— Representation — Pre-emption. 

Where, however, a pre emptor has previously 

expressed his clear intention not to pre-empt the 
property on any account and has waived his objec- 
tion in unequivocal language to the property being 
sold to the vendee, he is estopped personally from 
pre-empting afterwards, even though the exact 
share or price at which it was going to be sold was 
not mentioned to him. 6 All. 463; 27 All. 670; 
5 A.L.J. 331 ; A.I.R. 1926 All. 467, Ref. (Stilaiman 
and Sen, JJ.). Basira BIBI o. Sheikh Ata 
Ullah. 118 I.C. 170=1929 A. L-J. 828= 

A.I.R. 1929 All. 453. 


—8. 115— Representation— Reversioner. 

- Consent to a family arrangement — Effect. 

Next presumptive reversioners consenting to and 
joining in a family arrangement thereby agreeing to 
an acceleration of part or whole of the estate by 
limited owner are estopped from challenging the 
same if it has been acted upon provided the agree- 
ment is not opposed to the nature of estate vesting 
in the reversioners. A.I.R. 1922 All. 297 ; 
A.I.R.1928 All. S87 (P. B.) and A.I.R. 1918 P. C. 70, 
Btl. on ; Cases discussed. {Mukerji and Bennet, 
JJ.). POKBAR SINGH V. MT. DULABT KDNWAB. 

A.I.R. 1930 Ail. 687 
Where a reversioner for good consideration 
agrees not to lay claim to a property when the 
succession opens out, he must in equity be held 
bound by that agreement ; A.I.R. 1918 P. C. 70; 
A.I.R.1926A11. 715, Ref on and A.I.R. 1923 All. 
887 (F. B.), Dist. {Sen and NianuxtuUah. JJ.). 
Raghubie 0. Kabain. A.I.R. 1930 All. 498. 


Belinguishment by — Effect. 

Where a widow transfers by gift a portion of hei 
husband’s property and the reversioners execute s 
deed of relinquishment whereby they purport tc 
reno^ce and relinquish whatever rights'and what- 
®^®*^iDtereBt they might conceivably possess undei 
we Hindu Law in respect of the property covered 
by the deed of gilt and expressly covenant that af 
no time hereafter will either of them or their heirs 
fluccesBora or representatives, set up any right or 
claim or whatsoever to the property. 

Held, that they cannot sue to have the gift deed 
sot aside even when the succession opens in their 
&your. 46 0. 690, (P. 0.), Cons. ; 44 Bom. 488, 
^t . ; A.I.R. 1922 All. 297, Affirmed. {Meats. C.J. 
Banerjee, Piggoit, Walsh and Byves, JJ.), Fatp.h 
Singh v. Thakdr Rhkmini Rawanji Mahabaj 
72 I.C. 8=45 All. 339=21 A.L.J. 235= 
4 L.R.A. Civ. 392= A.I.R. 1928 All. 387. 
——Hindu Law — Alienation— Hindu widow— 
Gift— Reversioner joining in the alienation and 
Mnsenting to alienation is estopped from dispubine 
It later A.I.R. 1917 P.O. 95 ; A.I.R. 1918 P. 0. 140 
a All. 362, Bef. to. {Tudball and 

gutoMnan, JJ.). Mahadeo Pbasad Singh v 
Mata Pbasad. 63 1. G. 721=44 All. 44= 

19 A. L. J. 799= A.I.R. 1922 All. 297. 
. 115— RepveBentatlon— Status. 

.. describing defendant’s status ad 

iSf in leasdr-Defendant acting upon it— • 

KlalntiadB astoppadr. from saying to the contrary 


EYIDENCE ACT (1872), S. 115— Scope of. 
later on, {Mocker jee and Rankin, JJ^)^ ISWAB 

Chandra Nath v. Gour Sundar Nath. 

82 I.C. 90=39 C.L.J. 337=A.I R. 1923 Cal. 608, 
— B. 116 — Representation — Yalidity of docunieiM. 

Person taking under a will which oonld be 

repudiated, and paying maintenance to testator s 
widow as provided in the will — He cannot subse- 
quently repudiate the will so as to defeat'widow’s 
right. {Kumaraswami Sastri and Bamesam, JJ.). 
LAK8HUAMMA V. SREBRAMULTJ. 104 I. C. 690:= 

A.I.R. 1927 Mad. 1066. 
— S. 115 — Representation— Yalidity’ of trans- 
action. 

A party to a contract for a sale inducing a 

belief in a subsequent purchaser of a property that 
he has no right over the property — The right under 
the contract cannot subsequently be enforced. 
{Waeir Sasan, J.) JIA LAL v. MT. SAEBA BIBI. 

99 I. C. 2=3 0. W. N. (Bap.). 273= 

A.I.R. 1927 Oudh 104- 

When a person mortgages a property falsely 

representing it as his own, and after inheriting it 
subsequently, claims to recover the same, contend-< 
ing that he had no right to mortgage it, the auction- 
purchaser gets a good title even if he had knowledge 
of the facts provided the mortgagee was unaware. 
The burden of proving mortgagee’s knowledge is 
upon the mortgagor. {Greaves and Ohose, JJ.). 

Saroda Pbosad Banerjee v. Gosta Behabi 
HAZBA. 70 I.C. 385=27 C. W. N. 943= 

36 C. L. J. 78=A. I. R. 1922 Cal. 542. 

Sikh, desiring son marrying Arain woman 

with relatives’ consent — Son bom — Relatives are 
estopped from questioning legitimacy. {Leslie Jones 
and Broadway, JJ.). LACHMAN SiNQH v. PAR- 
TAP SINGR. 67 I. G. 937= 3 L.L.J. 366= 

A.I.R. 1921 Lah. 251. 

— S. 115— Scope of. 

Rule of estoppel although primarily rule of 

evidence afieots substantive rights. (Ren and Nid' 
matullah, JJ.\ MT. WAHIDAN v. NAZIR KHAN. 

A. I. R. 1930 All. 434. 
- A party relying upon S. 116 of the Evidence 
Aot has to establish not only that the opposite party 
had made a certain declaration but that the said 
declaration had been believed and had been aotod 
upon and that it was not reasonably possible for 
the said party to know the true state of aflairs by 
pursuing enquiries reasonably and with diligence. 
Where truth is accessible to party the plea of estop- 
pel upon representation fails. (Ran ond Niamatul- 
lah, JJ.), MAHOMED SHAFI v. MAHOMED SAID. 


ice 1. u. Hfi. 


■ Acts or declarations need not be infen<*onal. 

The law of this country gives no oovmtenanoo 
to the doctrine that in order to create estoppel the 
person whose acts or declarations induced another 
to act in a particular way must have been under no 
inistake himself or must have acted with an inten- 
tion to mislead or deceive. What the law and Indian 
Statute mainly regard is the position of the person 
who was induced to aot and the prinoiple on which 
the law and the statute rest is that it would be 
most inequitable and hn just to him that if another, 
hj a repreBontation made^ or by oondaot amoontlnK 
to a representation has induced him to aot as he 
would not otherwise have done, the person whw 
made the representation should be allowed to denv 
or repudiate the effect of his former statement to 
loss and injury of the person who aoted on H 
So long 08 Uiote i> no duty oast upon th, parson ini 
auood not to roly upon the induoej'o staS.' 
mant hnt to make further inquiries 
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EVIDENCE ACT (1872). S. 115-Scope of. 

20 Cal. 296 
and Mullick, JJX Babkat 
AL i V. Pbasanna Kumar. 33 c.W.N. 873 = 

T,, ^ ^ , A. I. R. 1929 Cal. 819. 

The existence of estoppel does not depend on 

the motive, or on the knowledge of the person 
making tie representation and it is not essential 
that the intention of the parties whose declaration 
act or omission had induced another to act, or to 
abstain from acting should have been fraudulent or 
he should not have been under a mistake or mis- 
apprehension : 20 cal. 296 (P. 0.). Foil. {Sen and 
Ntaviatullah, JJ.). Dharam Pbakash v. Mt 
KalawatiDEVI. 110 I.C. 665 = 50 All. 885 = 
26 A.L.J. 1106=A I.R. 1928 .All 459. 

The law enacted in S. 115 relating to 

estoppel does not diSer from the English law 
on the subject. (Shadi Lai, C.J. Broadway 
Earrxson, Tek Chand and Dalip Singh, JJ.). Khan 

Gul t>. Lakha Singh. ill i.c. 175= 

9 Lah. 701=10 L.L.J. 413=30 P.L.R. 60 = 

A.I.R. 1928 Lah. 609 (F.B.) 

• Questions of acquiescence and estoppel re- 
quire very careful treatment. {Walsh and PuUan, 
JJ.). Rapi-ullah Khanv. Mt. Mumtaz Begam. 


102 I.C. 588= A.I.R. 1927 All. 609. 
— — Ashworth, J. — In English law the general 
rule appears to be that a person who is a party to a 
deed is estopped from denying its contents, but to 
this general rule there is the exception that a 
receipt in a deed does not amount to an estoppel 
generally, either at law or in equity. 

Section 115 is not exhaustive of the law of estop- 
pel applicable to India. 

A recital of a receipt in a deed will not operate 
as an estoppel, under any application of the princi- 
ple embodied in S. 115 fas oppo.sed to the terms of 
that section) because such recitals do not operate 
by way of estoppel in English law. {Mukerji and 
Ashworth, JJ.). BAZ BAHADUR SiNGH v. RAGHU- 


BIB Prasad. lOO I.c. 1037=25 A.L.J. 572= 

49 All. 707 = A.I.R. 1927 All. 385. 
■ — Parties to whom it is available. 

It makes no diderence whether the persons 
against whom the estoppel is urged happen to be 
the defendants or the plaintifis. 

If the title of a plaintiS in a case in respect of a 
certain property has been admitted by the defen- 
dant or if the defendant’s title has been admitted 
by the plaintifi and either of the parties to the case 
is estopped from denying the title of the other, it 
is difficult to perceive any distinction in the two 
cases. 

If a plaintiff can assert his claim to a particular 
property, there being no estoppel in his way, and if 
he is entitled to a decree in respect of the property 
to which he is legally entitled, there is no reason 
why the plaintiff, whose title has been admitted 
by the defendant and which title the latter is estop- 
ped from denying, should not be given a decree in 
his favour. {Ookaran Nath Misra, J.). TBJ BAHA- 
DUR Khan v. Nakko Khan. 99 I.C. 472= 

3 O.W.N. 993 = A.I.R. 1927 Oadh 97. 


Where a party seeks to give evidence of a 

subsequent oral agreement modifying the terms of 
the written grant, he puts forward that agreement 
as true and relies upon the truth of that agree- 
ment. In the case of an estoppel, the party who 
pleads it does not profess to show that the repre- 
sentation made is true. On the contrary his case 
very probably is that the representation is false but 
that the pi r^oT who made it should not be allowed 
to show tbai< it is false. Sections 92 and 115 deal 


EVIDENCE ACT (1872). S. llS-Silence. 

with two entirely different topics and there is no 
conflict between the two. (Venkatasubba Boo, J.). 

Mahomed Batcha Saber t>. Arunachelam 
CHETTIAR. 80 I.c. 875 = 1925 M.W.N. 596= 

A.I.R. 1926 Mad. 39 = 49 M.L.J. 396. 

No such principle can be laid down as that 

a person who states that any portion of a document 
is true and binding between the parties should not 
be allowed to state that any other recital in the 
document is false. (Srtniiasa Aiyangar, J.) LODD 
Govindoss KRISHN.ADASS V. Muthiah Chetty. 

A. I. R. 1925 Mad. 660=48 M.L.J. 721. 

Does not override Civil P.C., 0. XXI, R. 2. 

{Kennedy, J. C. and Raymond, A.J.C.). MOTOOMAL 
V. Teoomal. 79 I.C. 89= 18 S-L.R. 51= 

A.I.R. 1925 Sind 140. 

Estoppel must be very strictly interpreted 

and any point in doubt must be decided against the 
estoppel. iShadi Lai, C.J. and Le Rossignol, J.). 
Nihal Singh v. Narain Singh. 60 I.C. 525= 

6 L.L.J. 45 = A.I.B. 1924 Lab. 469. 

Estoppel and res judicata — Difference. 

Estoppel is a rule of evidence precluding a person 
from denying the truth of that thing which he has 
induced another person to believe to be true where- 
as res judicata is founded on the principle that 
there should be an end to litigation when once it 
has been decided between the parties. {Dawson- 
lliller, C.J. and Coutts, J.) KALI DAYAL v. UmesH 
Prasad. 65 I.C. 266=1922 P.H.C.C. 33= 

1 Pat. 174=3 P.L.T. 506= A.I.R. 1922 Pat. 68. 


— S. 115 — Silence. 


Silence cannot operate as an estoppel un- 
less it is established that there was duty to speak. 
{Das and Fail Ali, JJ.). BHAGWANDDTT SiNGH v. 
LACHMi Narayan Singh. 119 1. G. 882= 

A.I.R. 1930 Pat. 150. 
Person being party to sale as 'pro ioTm& defen- 
dant is not estopped from asserting title subsequently. 

There is no duty cast uponaperson who is made 
pro forma defendant in the suit under B. T. Act, 
S. 148 A, to give notice to intending purchasers 
that the rent-suit or the execution sale or the pro- 
ceedings in execution are not such as to confer title 
on the purchaser as contemplated under the special 
provision of S. 158-B. of the Bengal Tenancy Act. 
His silence cannot influence the conduct of the 
auction-purchaser, in any way and it cannot be said 
that the person keeping silent will be estopped 
from asserting his title. {B. B. Ohose, J.). SUBBN- 

dba Nath Bandopadhya v. jabed ali taluka- 
DAB. 85 I.C. 747= A.I.R. 1926 Cal. 420. 


Mere silence or omission to act does not 

create estoppel unless there is a duty to speak. 
{Mukerji, J.). UMARAM GoGOI v. PURUK CHAND 
OSWAL. 85 I.C. 540= A.I.R. 1925 Cal. 993. 


Non-intervention in mortgage suit by A 

[ainst B regarding property which, subsequent to 
le mortgage, was allotted in partition to C does 
)t estop C from recovering the property when it 
13 been sold in execution of mortgage decree. 
)aniels and Neave, JJ.). NABAIN v, RAM SARAN. 

85 I.C. 490=22 A.L.J. 853=5 L.R.A. CiY. 751= 

A.I.R. 1924 All. 871. 
-The failure to object to the admissibility of 

T - « .V 


idence in time so as to enable the opposite party 
amend his pleading estops one from raising the 
sa of inadmissibility subsequently. (Dos and 
ss, JJ.). Chhatebdhabi MAHTO V. N^IB 
NGH. 781.0.919=5 P.L.T. 551= 

A.LR. 1924 Pat. 806. 
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fiTIDENCE ACT (1672), 8. 116-Tendoj* and 
Parchaser. 

— S. 115 — 7endop and Purchaser. 

• Vendee’s xncapatity to contract — Vendor not 

.estopped. 

{Vet RxUledge.C.J. Skud Maung Ba, J .). — Where 
the buyer of immovable property, is under dis* 
.ability to buy there can hardly bo any question of 
liis being induced to buy by misrepresentation that 
he was under no such disability. The vendor, 
therefore, is not estopped from suing to recover 
-possession of the property on the ground of vendee’s 
incapacity to contract. (Heald, 0. C. J., Chari, Mya 
jBn, Ormistone and Doss, JJ. on equal division be- 
ttiieen Rutledge, ‘C.J., MaungBa, Broton, and Carr, 
JJ.). U. Pyinna V. Maung Law. 121 1. C- 705= 
7 Rang. 677=A.I.R. 1929 Rang. 354 (P.B.). 

■ Vendee assuring his readiness to complete sale 
-^Vendor demanding immediate completion — Vendee 
cannot resile. 

Where the vendee under a contract for the sale of 
immovable property stated to the vendor that his 
(the vendee’s) money was ready and that the title 
was being engrossed and where those two matters 
alone were wanting to complete the sale, and where 
•the vendor gave five days’ notice to the vendee to 
complete the sale, 

Held, that the vendee was estopped from denying 
the truth of his statements. {Lord Shaw.) MOTI 
X.AL V. HAJI Moosa. 88 I.C. 440= 

27 Bom. L.R. 814=23 M.L.W. 51 = 41 C L.d. 334= 

^ 1925 M.W.N. 314 = 6 L.R.P C. 106= 

3 Pat. L.R. 152 = 26 P.L.R. 209 = 30 C.W.N. 410= 
A.I.R. 1929 P. C. 124=48 M L.J. 484 (P.C.). 

Vendor representing whole property to be his 
own and agreeing to sell the whole cannot resile from 
4he contract. 

If a man, having partial interest in an estate* 
chooses to enter into a contraot, representing it and 
agraeing to sell it as bis own, it is not competent 
to him afterwards to say, though he has valuable 
interests, he has not the entirety and therefore 
the purchaser shall not have the benefit of his con- 
tract. The person oontraoting under these ciroum- 
stands 18 bound by the assertions in the contract ; 
•and It the vendee chooses to take as much as he can 

* right to that, and to an abatement: 

“ objection by the 
purchaser cannot have the whole, 
npv ‘ Panton, JJ.}. Kbishna OHANDRA 

DE2 u. w. Gbaham. 75 I.C. 421= 80 Cal. 700= 

27 C.W.N. 693 = A. I. R. 1923 Cal. 694. 

■£^^onveyance by estoppel— Hnglisk and Ceylon 

*. 1 .^ ® considerable analogy between 

doctrine of English Law as to the Sonvayrrce 

by estoppel, and the doctrine of the Roman Dutch 

doctrine is not 

identical with that of the English Law. The mode 

*** reached is different, and 
tte conclusions are not necessarily the same. This 
law admitted what was called the exceptio rei 

exception the pur- 
.ohaset who had got possession from a vendor who 
.At the time had no title could rely upon a title 

vendor not only 

against ^e vendor but against any one olaiminc 

^a“ptrto? th' ?? (traditio® 

was a part of the defence, if the potohasBr had 

-a^^red poswasion without force ^or fraud he 

.^lA nso the exception though he had nevar 

**^ived aot^l delivery from^the- vendor, . uta it 

Jtt.hadonoe posBesslon. without foxoe or 

and had ainoe : lost pesaessioii . he could 


EVIDENCE ACT (1872), S. 115— Waiver. 

recover it by the publioian action, using the except 
tion as a replication to any defence set np by the 
vendor or those claiming title under him. The 
principle does not rest upon estoppel by recital 
and is broader in its effect than the English rule. 

Under the Roman-Dutch Law, the question is 
what was the properly purported to be conveyed; 
and on all principles of construction the recitals 
can only bo looked at for the purpose of assisting 
the Courts to arrive at the determination of the 
actual effect of the conveyance. The recitals as to 
bow the transferor got the title to the property 
are not material ; if the transferor had no title at 
the time, under the Roman-Dutch Law, his sub- 
sequent acquisition would make the transfer effec- 
tive, howsoever the title is subsequently got. {Lord 
Phillimore.) FERNANDO v. GunATILLASA. 

A I R. 1921 P C. 138 (P.C.), 

—8. 115— Waiver. 

Sale proclamalion — TToit'cr of by judgment- 

debtor. 

VVhere a judgment-debtor with full knowledge of 
his rights to insist upon the decree-holders to 
attach his property again, secures a postponement 
of the sale for a month, with a promise to pay the 
debt in that time, and agrees to decree- holder’s 
holding the sale on that adjourned date without a 
fresh proclamation, in case he does not pay, and 
consents not to raise the question of want of fresh 
attachment, he cannot afterwards be permitted to 
resile from his position having secured an advantage 
to the prejudice of the decree-holder: 13 0. L. J. 
243. List.; A.I.R. 1922 Jlad. 447 ; (1917) M.W.N. 89: 
24 M.L.J. 70; A.I.R. 1926 Mad. 211; 13 C. L, J. 243 
and A.I.R. 1925 Mad. 1113, Ref. {Pandalai, J.). 
(BADAM) Seshatya V . (Grandhi) Sattirajd. 

120 I.C 863 = A.I.R. 1930 Mad. 414. 

Arbitration-^Objections as to misjoinder of 
causes of action. 

By agreeing to refer different causes of action 
against different parties on one and the same refer- 
^ce the parties to it do not only waive objections as 
TO misjoinder of causes of action but agree to a 
joint trial and cannot afterwards be permitted to 
challenge the award. {Rupchand and Barlee, 
A.J. Cs.). DATTARAM MDNSHILAL U. HARJTMAIi 
*SONS, 121 I.C. 161 = 24 S.L.R. 145 = 

A.I.R. 1930 Sind 170. 
"7 , ^ Lessee continuing afUr breach by lessor waives 
right {if any) to terminate lease. 

It is not open to a lessee to continue to occupy 
tne house after the breach of a covenant by the 
lessor without giving notice that he was willing to 
extend the time for performanoo up to a speoified 
date and then throw up the lease on a date 
arbitrarily chosen by him. If he did not put an 
end tp the lease on the date . of the breach by the 
lessor it must be taken that he has waived the 
benefft of the condition (assuming there was one). 

J.). QOVINDASWAMI ChbTTIAR v, 
PALANIAPPA ChBTTIAR. 87 I.C, 105- 

21 M.L.W. 27I = A.I.R, 1929 Mad. *833= 

-Lessor and lessee. 

exercise his right to 

allowed a third party 

auction 

from estopped ab against the third party 

e ^.1 '7?I.€^M0W 

19M fifth; Mi: 


* • > 
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EYIDENOE ACT (1872), S. 115— WaiveF. 

-Where in compromising a suit, certain rights 

are given up, the parties are estopped from claim- 
ing those rights .afterwards. {Mears, C.J. and 
Banerjiy J.). MAHAMMAD IBRAHIM v. Chandan 
Singh. 63 I.C. 727 = 3 U.P.L.R. All. 187. 

— S. 115 — Hisoellaneons. 

Certified copies only of former applications 

filed — Evidence of identity available hut not given — 
No estoppel created. 

Where certain facts have been admitted by cer- 
tain persons in certain applications the mere pro- 
duction of their certified copies without evidence of 
identity, when such evidence is available, only 
shows that persons purporting to be the persons 
sought to be estopped by the applications, made 
the applications and that the officer before whom 
they were made was satisfied as to their identity. 
This is not sufficient for creating an estoppel 
against these persons so as to preclude them from 
denying the contents of the applications. (Asfon, 
A.J.C.). SUFAN V. KHEMCHAND. 

A.I.R. 1930 Sind 150. 

Property of husband and wife* mortgage by 
wife during absence of husband in jail — Husband 
recovering possession — There was no estoppel 
against husband. (Maung Ba, J.). JIAUNG SHWE 
HTA V. MAUNG AN. 118 I.C. 127 = 

A.I.R. 1929 Rang. 112. 

A land was added to a village by the river 

changing its course. Some of the zamindars claimed 
ownership to it on the basis of a previous suit 
many years ago in which they had asserted their 
rights to land which had subsequently ceased to 
exist and had gone back into the river. 

Held, that there can be no questioniof res judicata 
or estoppel. (Stuart, C.J. and Baza, J.). SHIV Ram 
Lal V. Ganga Shankar. ill I.C. 370= 

A.I.R. 1929 Ondh 15. 

■ R ailway receipt — Delivery of, to another 
without endorsement — Printed rule on the Railway 
receipt that unendorsed person not to be recognised 
as agent — Railway Company may still plead that 
the person is agent unless it operates as estoppel. 
{Ashworth and Iqbal Ahmad, TJ.). SECRETARY 
OF State v. Risbi Bam Jagdish Prasad. 

108 I.C. 457=50' All. 227 = 
25 A.L.J. 1029= A.I.R. 1928 All. 145. 

Civil P.C.. S. 2— Suit against A as legal 

representative of deceased debtor— C, alleged real 
representative, joined as party but bis name struck 
off on his application that he was unnecessarily 
joined — So far as C and persons claiming under 
him are concerned decree against A is valid. (Shah 
and Fawcett, JJ.). Chhaoanlal v. Jayabam. 

100 I.C. 956=81 Bom. 125= 
29 Bom. L.R. 107 = A.I.R. 1927 Bom. 131. 


-Civil P.C., 8. 11-Suit for mortgage debt 


against father and sons— Mortgagee’s pleader- 
making statement that sons should be discharged 
Simple money-decree passed — Statement^ neither 
operates as res judicata nor as estoppel in subse- 
quent declaratory suit by sons that |the property is 
not liable to execution and sale in the decree 
against father. (Baza, J.). 

IMDAD ALI. 08 I.C. 300=3 O.W.N. 862= 

I I R 1927 Ondh 18. 


Where plaintifi failed in prior suit on oertein 

facts alleged by defendant and denied by him, 
defendant is not estopped in later suit from taking 

advantage of plaintifi’sevifienac about the facts in 
the later suit though it conflicts with defendant's 


EVIDENCE ACT (1872), S. 116— Adverse posses- 
sion. 


allegation in the prior suit. (Lord Blaneshurgh.y 
LALCHAND M'RWARI V. MAHANT RAMRUPQIR.. 
93 I C. 280=5 Pat 312=53 I. A. 24=24 A.L.J. 105= 
1926 M W N.203=7 P.L.T. 163=3 O.W.N. 333= 
43 C.L.J. 249=28 Bom. L.R. 855=30 C.W.N. 721 = 
A.I.R. 1926 P.C. 9=50 H.L J. 289 (P.C.). 

Talukdari watan lands liable to payment of" 

/ama recorded as rent-free lands by mistake— No ■ 
estoppel arses against Government. (Fawcett and 
Madgavkar, JJ.). SURSINGJT DAJIRAJ v. Secy. 
OF STATE. 99 I.C. 293=28 Bom. L. R. 1213= 

A I.R. 1926 Bom. 590. 
Mortgage by Hindu widow as guardian ot 
her adopted son — Subsequent sale of the equity of 
redemption by her as owner — Purchaser is not 
estopped from redeeming. (Spencer, J.). RAN- 
GAYYA Naidu V. Basana SimoN. 94 I.C. 639= 
23 M. L. W. 367 = A.I.R. 1926 Mad. 594* 
There can be no estoppel against a litigant 
arising out of the wrongful act of the Court per- 
mitted or performed by its own officials. (Walsh, 
A. C. J. and Byves, J.). PANDIT BALGOBIND v, 
Sheo Kumab. 82 I. C. 184=22 A. L. J. 791 = 

5L. R. A. Civ. 545=46 All. 864= 

A.I.R. 1924 All. 818. 

Point of law — Conduct of party affects. 

Where the plaintiffs bad put in a petition to add 
the other co-sharers landlords as parties to the 
suit but the defendants objected to this addition 
and the Munsif refused to allow it, 

HeW, that the respondents were not entitled to- 
raise this point in appeal. (Ross. /.). JAGiSAH v. SBl 
KANTA Prasad. 72 I.C. 401= A.I.R. 1924 Pat.168. 
— B. 116. 


Acquiescence. 

Adverse possession. 

Cessor of title 

Dispute with third person. 

Effect of attornment. 

Ejectment by another. 

Interpretation and scope. 

Mortgagor and mortgagee. 

Tenant already in possession. 
Termination of tenancy. 

When tenant can deny. 

Hiscelianeons. 

•S. 116 — Acquiescence. 

-Acquiescence is an instance of estoppel- 


[ere non interference is not enough— A cquieso* 
icwith full notice in act prejudicial to one- 
)lf SO as to induce reasonable belief of his con- 
mt. followed by consequent alteration of othere 
osition is necessary. 7 Jur. (N.S.) 149 and 8 Ch. 
I. 286. Foil. (Mukerji, J.). BANESHAR BANDO- 
ADHYA V. AMULYA OHARAN. 82 I. C. 309 






1 . 116— Adverse poBsesBloB. 

—Where land is in the possession of a tenant noo 
• - XI ^ ^ Vi f.H title of the 


y is the possession consistent with the 
dlord, but the tenant cannot by himself alter its 
kraoter. The duty which he owes to the landlord 
preserving his title prevents any acts of his from 
ring the effect of acts of adverse possesBion. 
claiming the landlord’s title he forfeits the term 
5 the landlord is not bound to take advantage of 
, forfeiture, and might enter upon 
liration of the term. When tenant for years 
somes a tenant at sufferance by holding over ha 
.till unable to disseise his landlord and g«n ^ 

rerse possession, or at any rata noaaes- 

uld nSt be presumed from m®« . 

n. A.I.R. 1929 P.C. 272 ; A.I.R. 1923 P.C. 118 , 
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EVIDENCE ACT (1872). S. 116 — Adverse posseS' 
aioB. 

A.I.R. 1928 P.C. 205; A.I.R. 1924 P.C. 65, Foil.-, 
19 W.B. 252 (P.C.), D«i.; A.I.R. 1924 Cal.l68.A?zpl. 
(B. B. Ohose and Cammiadey JJ.). BEJOYOHAND 
Mahtab t). SuKUMABi Devi. 117 1-0.842= 

32.0. W. N. 720. 
Party ac^iring by adverse possession — Pet' 
posstfssioti after if estopped. 

Where the rights of the vendors of the plaintiff 
had become extinguished by adverse possession of 
plot of land by defendant for more than 12 years, 
the defendant will not be estopped from pleading 
acquisition of title by adverse possession and deny- 
ing plaintiff's title to plot even though the defen- 
dant, after purchase of the plot by the plaintiff had 
obtained his permission to occupy the plot. (Chari, 
J.). (Maung) Ba Than v. (Maunq) Sein Win. 

120 I. C. 662^ A. 1. R. 1929 Rang. 170. 
-An adverse possession by the tenant cannot 
be predicated from the mere fact of non-payment 
of rent or discontinuance of payment of rent 
unless in connection therewith the landlord has 
been apprised that the tenant claims title in him- 
self. When the tenant thus disclaims the title of 
the landlord, claims title in himself, and the land- 
lord has notice of that fact it has the effect of an ous- 
ter and disseisin, even though this has happened 
doling the continuance of the term. The theory on 
which adverse possession becomes a perfect title is 
that the true owner has, by his own fault, failed to 
assert his right against the hostile holder. Conse- 
quently, where possession is originally, taken and 
held under the true owner, a char positive, and 
oontinued disclaimer and disavowal of title, and an 
assertion of an adverse right brought home to the 
true owner are indispensable before any founda- 
Won can be laid for the operation of the statute of 
limitation. Without this, the length of the occu- 
pation is immaterial and does not affect the title ; 
possession for the full period of limitation must 
have elapsed after repudiation before title based 
thereon can be acquired. If the rule were other- 
wise, the greatest injustice might be done; without 
such knowledge of the repudiation, the landlord 
has the n_ght to rely upon the fiduciary relation 
under which the possession was originally taken. 
As has been well said, a possession commencing 
atithority of or in subordination to the 
ue title, does not become transformed into a 
nostile one, by a mere change in mental attitude. 

I Tv owner had know- 

® “d^WBe holding, or it must be so open 
tft * presumption of notice 

UHANDRA V. Sri Krishna. 78 l.O. 325= 

38 C.Ij.J. 266=A.I.R. 1924 Cal. 168. 
—8. ll^^esaoi* of title. 

--- -Where a person holding a paramount title 
steps m and the title of the landlord is put an end 
to a tenant who has attorned to the former is not 

ej^pped from denying bis landlord’s title ATR 

1925 Mad. 143. Ref. (Wallace, J.). LlNGAY^ 
Aytavabu V. Kandula Gangiah, lOfl LG. 892= 

, . A.I.R. 1928 MaH r» 

" Landlord and tenant. “«*u. uo. 

1 **^^?* V ““ landlord’s title 

paramount title holder and can attorn 
wO tod Idttor on Bnoh onstor* 9 M qqr p^/ • i t 
^ 2 Cal. 287, flay. 

aiHBVAN 0. ALAQA PILLAI. 79 I 0^8i“ 

“——It is open to the tenant to prove a^^seqnent 
the landlord’s title.' The eStoppe' S 


EVIDENCE ACT (1872), S. 116~Bffect of attorn^ 

meat. 

tioned in S. 116 of the Evidence Act refers to the 
title at the beginning of the tenancy. One way in< 
which the tenant can show that the title has deten* 
mined is by proving an eviction by title paramount 
or the equivalent of such an eviction. (Sanderson^ 
C.J and Richardsari, J.). RAM CHANDRA CHAT- 
TERJI V. PRAMATHA NATH CHATTBRJT. 

63 I.C. 754=35 C.L.J. 146= A.I.R. 1922 Cal. 23T. 

— 3. 116— Dispute with third persons. 

Tenant can set up his own title against third' 

person though not against landlord. (Sulaiman 
and Kendall, JJ.). Tika R.\mv. MotI LAL. 

1930 A.L.J. 564 = A.1.R. 1930 All. 299'a 

A subsequent licensee can sue a prior licensee 

who had abandoned his rights in the land of which, 
the licensor bad then granted a subsequent license 
to the plaintiff. 38 A. 178, Dist. (Kanliaiya Lai, J.f, 
Sted Zahub Hasan v. mt. Shaker Banco. 

78 I.C. 189=A.I.R. 1925 All. 29: 

— -Donee is not estopped from pleading against- 

stranger want of title in the donor nor against- 
mortgagee by redeeming mortgage executed by 
donor. 61 P.R. 185, Foil, (ifartineau, J.). Radha 
Kishan V. MOOL Chand. 76 I.C. 128^ 

A.I.R. 1925 L^. 27. 

Person not claiming through tenant is not. 

estopped from claiming plaintiff’s title. (Stuart and' 
Kanhaiya Lai, JJ,). Mahabaja OP JAIPUR v. SUR^ 
JAN Singh. 7S I. C. 495=44 All. 671 = 

20 A.L.J. 615 = A.LR. 1922 All. 333. 
— S. 116— Effect of attornment, 

After one of the three brothers who were 

landlords became insolvent they jointly mortgaged' 
their property. A tenant was let into possession- 
hy them prior to the insolvency and mortgage, who- 
after the mortgage was executed attorned to tha 
mortgagee and paid him rent. In a suit for eject- 
ment by the mortgagee, the tenant claimed that ha- 
was not estopped from denying the title of tha 
mortgagee. 

Held, that the rent note was separated from and 
independent of the mortgage, and so the faint o0 
illegality of the mortgage, if any, as one of the exe- 
cutants was an insolvent, does not extend to the 
rent note. Hence the tenant would he estopped 
from denying mortgagee’s title. 32 Bom. 449 and' 

. A. I. R. 1927 Bom. 129. Dist. 

Held further : that even though the tenant was- 
originally let into possession hy the mortgagore. 
from the time when he passed a fresh rent note in- 
favour ofthe mortgagee a new tenancy arose and he 
remained in posseseion under the mortgagee, and- 
BO his former possession did not prevent estoppeL 
from arising. A. I. R. 1928 Bom. 265, Foil. ; 
11 Cal. 619, Not foil. {Madgavkaty J.), NAQlNDAS- 
Sankalchand v.bapalal purshottam. 

32 Bom. L.R. 692= A.I.R. 1930 Bom. 396. 

Tenant cannot challenge title of his landlord* 

42 I. A. 202, Foil. (Lord PhiUimore.) VERTANNES- 
V. Robinson. 102 I.C. 639=5 Rang. 427= 

64 LA. 276=29 Bom. L.R- 1017 = 

1927 M.W.N. 492=39 M.L.T. 134=28 A.L.J. 713= 
46 C.L.J. 126=31 C.W.N. 1078 = 26 M.L.W. 417* 

^ A.I.R. 1927 P.C, 151=83 M.L.J, 71 (P.G.)- 

- Landlord and tenant — Person attorning to 

lessors as tenant cannot question title of lessors. 
(Ran^cw.C. and C, C* Qhoss.J*). KBBORAM» 
PODDAB V. BANAMALI DB. iQS LC. 93= 

C D.J. 249=1.I.R. 1927 Cal. 911. 

+ 1 **. . Y“®^® *“®la88orBaoQ6pted and aoted U]^* 

tIvSf’ Ifssorg sB„w?U ac the persona- 
claiming nhder thoih, ate etliially estopp^ frona 
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fiYIDENOE ACT (1872), S. 116— Effect of attorn- 
rnent. 

denying the validity of the lease. {Cuming and 
B. B. iihose.JJ.). Habi MONDAL v. DubjoDHAX 
Mondal. 94 I.C. 661=A.I.R. 1926 Cal. 882. 

Tenant cannot set up I itle inconsisUnt with that 

under which he was let into possession. 

A person who has lawfully come into possession 
of laud as tenant from year to year or for a term of 
years cannot set up during the continuance of such 
relation any title adverse to the landlord inconsis- 
tent with the legal relation between them and how- 
ever notoriously and to the knowledge of the other 
party, acquire by the operation of the law of limi- 
tation, title as owner or any other title inconsistent 
with that under which he was let into possession • 
24 ilud. 246; 37 Mad. 1 ; 21 Mad. 153, Foll.\ 7 Bom! 
96; 27 Bom. 515, Disf. {Kennedy, J.C. and Aston, 
A.J.C.). SiDiK HAji Yacub V. Mahomed Fabuq. 
90 I.C. 1007 = 21 8-L.R. 185=A.I.R. 1926 Sind 71. 
- Tenant can't plead he is benamidar. 

By accepting a deed of conveyance in fee and 
.going into possession, a grantee is estopped to deny 
the title or seisin of his grantor by alleging that 
be is merely benamidar for another person. (C. C. 
Ghosh and Panton, JJ.). Prabhat CHANDRA 
Chatterji V. Buoy Chand Mahatap. 

75 I.C. 89=50 Cal. 572= A. I. R. 1924 Cal. 84. 

Lessee cannot deny title of lessor. 

Jiaoof,J.). MELA Ram v. Rikhi Kesh. 

69 I.C. 111=33 P.W.R. 1922 = 
A. I. R. 1923 Lah. 69. 

A tenant cannot set up an adverse title to 

the landlord. and dluarl, JJ ). DEBI 

•PROSAD V. MT. GUJAR. 68 I.C. 730= 

20 A. L. J. 696=A.I.R. 1922 Ait. 423. 

• Covenant in kabuliyat— Rights incorrectly 

recorded in covenant — Person entering into 
-covenant must recognise rights. {Woodroffe and 
Wahnsley, JJ.). MiDNAPORE ZEMINDARI CO., 
iTD. V. NARES NARAIN ROY. 63 I. C. 161 = 

33 C. L. J. 317 = A. I. R. 1921 Cal. 368. 
——A lessee from a mortgagor cannot question the 
validity of the mortgage in a suit for ejectment of 
the lessee. {Newbould and Abdul Majid, JJ.). 
Shashi Bhushan v. Deb nath.6o I.C. 705 (Cal.). 

Tenant executing lease cannot deny lessor’s 

title — It is immaterial from whom be held before. 
{Macnair, A. J. C.). CHANDOO v. PARBHOO. 

59 I.C. 707 = A. I. R. 1921 Nag. 118. 
— S. 116 — Ejectment by another. 

• Lessee ejected by true owner — Rent suit by 

lessor — Plaintid's title cannot be denied. {Daniels, 
J.). MotiLalv. Yar Muhammad. 

85 I.O. 756 = 47 AH. 63= 
6 L.R.A. Civ. 108= A.I.R. 1925 All. 273. 
— ' Tenant let in possession by A but evicted by 

true owner— Tenant attorning to true owner can 
then challenge title of A. (Devadoss and Waller, 
JJ.). ALAGA PILLAI V. Ramaswami Thevan. 

91 I. C. 1074 = 1925 M.W.N. 878=23 M L.W. 296 = 

A.I.R. 1926 Mad. 187 = 49 M.L.J. 742. 

— S. 116— Interpretation and scope. 

" Continuance of tenancy.' ‘ 

The words “continuance of tenancy” in S. 116 
applies to the tenancy in question in the same suit 
In which the estoppel arises, and not to any pre- 
vious tenancy. {Madgavkar, J.). NAQINDA8 

Sankalchand f. bapalal Purshottam. 

32 Bom.JL.R- 692 = A.I.R. 1930 Bom. 395. 

Section 116 does not state that every license 

-is revokable at the whim of the licensor. {Baguley, 
.J.). V. Ahdeiksa V. Ma San mb. 121 I.C. 787= 

7 Rang. 617 = A.I.R. 1930 Rang. 29. 

f 


EYIDENCE ACT (1872), 3. 116— Mortgagor and 
mortgagee. 

—Estoppel would operate only as regards the 

denial in so far as it relates to the beginning of the 
tenancy and not to any other point of time. 
Though the tenancy may be continuing, it is quite 
open to the tenant to plead and show that his 
liability to pay the rent has wholly or partially or 
for a time ceased. Such a plea does not amount to 
disputing the landlord’s title but is really one of 
confession and avoidance, and is available to the 
tenant: 2 Mad. 226; 12 W.R. 109 ; 14 W.R. 85 and 
21 W.R. 5. Foil. (Cuming and Mukerji, JJ.). Jo- 
GENDEA LAL V. MAHESH CHANDRA. 

112 I.C. 172 = 55 Cal. 1013=47 C.L.J. 387= 
32 C.W.N. 659 = A.I.R. 1929 Cal. 22. 


-Tenant is not prevented from showing subse" 
guent devolution of title. 

Section 116 only provides that the tenant cannot 
deny that the landlord at the beginning of the 
tenancy, had a title to the property or that he had 
a right to let the property. He cannot, however, be 
prevented from showing that the landlord had only 
a life-interest and that on his death the property 
devolved on some one else. Ag. C.J. awi 

Weir, J.). MADAN LAL v. MT. GUR DASSI. 

110 I. C. 376 = 26 A. L. J. 1235= 
A. I. R. 1928 All. 69p. 
■' At the beginning of tenancy.' 

If once the relation of landlord and tenant is 
established between the parties, the tenant would 
be estopped from disputing the landlord’s title. 
The words “at the beginning of the tenancy” can- 
not be construed to mean the time when the tenant 
was first let into possession. It may be that in 
some cases the tenant may be in possession before 
the now tenancy begins and ho may attorn to an- 
other landlord by executing a lease which consti- 
tutes a nesv tenancy. The question, therefore, to 
be decided in each case under S. 116 would be whe- 
ther a new tenancy had arisen and not whether the 
tenant had been let into possession by the landlord. 
In support of the contention that there is no rela- 
tion of landlord and tcoant between the parties the 
tenant may assert that the contract of tenancy is 
void or voidable on account of misrepresentation or 
fraud: 40 Mad. 561 (P.B.); 8 B.H.C (A. C.J.) 176 
and 84 Bom. 329, Rel. on ; 37 All. 557 (P.G.), Ref, 
{Patkar and Baker, JJ.). SHANKAR Rana v. 
JagANNATH. Ill I.C. 911 = 30 Bom. L.R. 741= 

A.I.R. 1928 Bom. 265. 


Words “ at the beginning " do not apply where 

tenant is already in possession. 

The words in S. 116 “At the beginning of the 
tenancy” only apply to cases in which tenants are 
put into possession of tenancy by the person to 
whom they have attorned and not to cases in which 
the tenants have previously been in possession. 
Where there was no proof of any rent ever having 
been paid or that the defendant was inducted as a 
tenant by the plaintiff and the parties 
brothers and admittedly the house was once joint 
property, 

Beld, in those circumstances the defendant was 
not estopped from denying that he was the plain- 
tiff’s tenant. {Campbell, J.), RlKHI KBSH v. 
MELA ram. '^3 1.0.450= 

A. I. R. 1923 Lah. 483. 


— S. 118—Mortgagor and mortgagee. 

A niortgagee cannot deny the title ot niD 

mottgagor on the date of the mortgage. It 18 

ever, open to him to assert that on ^e 

the mortgagor persons who are his heirs under tne 
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evidence act (1872), S. 116— Mortgagor aad 
mortgagee. 

Hindu Law did not succeed to -bis occupancy 
rights in accordance with the special rules laid 
down in Act 12 of 1881. {Niamatullah, J.). MAHA* 
deoChaube V. Ram raj Chaubb, 

122 I. C. 414= A I R. 1930 All. 108. 

Mortgage with possession — Mortgagors to 

remain in occupation as tenants in pursuance of 
lease executed by them — Mortgagors are precluded 
from challenging oiherwiso. {Zafar Alt and Bhide, 
JJ.). ASA RAM V. KISHANCHAND. 120 I- G. 166 = 

A.l.R. 1930 Lah. 386. 

' -- 'A mortgagee cannot deny the title of the mort- 
gagor, for the purposes of the mortgage nor can the 
mortgagor derogate from his grant so as to defeat 
his mortgagee’s title : 3G Bom. 185 ; 42 Cal. 465 
and Tasher v. Small, {1837) 3 My. and Cr. 63, Foil. 
{Patkar, J.). Sombhai v. Jagajivan. 

114 I. C. 377=30 Bom. L. R. 987= 
A. I. R. 1928 Bom. 380. 

' ■ Landlord and Tenant — Mortgagor of muaji 

land cannot assert against the mortgagee whom he 
has ejected his own want of title. (Stuart, C.J. and 
Raea, J.). Shyam JIanohab v. Beni Madho. 

110 1. 0.320=5 O.W.K. 845= 
10 L.R.A. Rev. 29 = A. I. R. 1928 Oudh 338. 

Mortgagee is estopped in a redemption suit 

from setting up an interest of a third party, at the 
time the mortgage was entered into. {Sulaiman, J.). 
RAJARAM DhAR V. JadunanDAN. 88 I. C. 539= 

A. I. R. 1925 All. 758. 
— ■ Mortgagee can’t dispute mortgagor’s title to 
property, {Shah, Ag. C. J. and Fawcett, J.). 
MADHAVBAO HABBAJI ThAKUR V. Ail.ABABAI 

Laxman Jadhav. 85 I.C. 193=26 Bom.L.R. 1210= 

,, A. I. R. 1923 Bora. 125. 

Mortgagee is estopped from denying the title 

of mertgagor in a redemption suit where he had 
obtained possession from the mortgagor. {Ray- 
^nd and Madgavkar, A.J, Cs.j. Mahomed 
MOOSA V, XAZI PATBHDLLAH. 79 I.C. 466= 

19 S.L.R. 268= A.l.R. 1925 Sind 167. 
Dofoudauts in a redemption suit disputing 
the title of plaintifis who were not the original 
mortgagors, is a diflerant matter from a mortgagee 
up a paramount title . as against his 
admitted mortgagor. In the former case the 

de^ndants would be quite within their rights. 

Qttoere^--l3the mortgagor’s title itself open to 
attack la a redemption suit by him ? [miler, C.J. 
a»^ Eulwant Sahay, J.). Basdeo Prasad t». 
DWArika PANDET. 83 I.C. 478=2 Pat. 805= 

„ A.l.R. 1924 Pat. 234. 

ting ^kough trustee m estopped /rom set- 

_ Even where the mortgagors are trustees actinB 
in a public capacity and not for their own benefit 
they are estopped from denying their title and 
Mnnnot set upas a defence, against the mortgagee 
^t the property so mortgaged is trust proierty 

Where the mortgage-deed clearly and unmistake- 

ably purports to be executed by the mortgagor as 
the proprietor of the property in his own intemst 

intereet which ha 
represented as his own proprietary right in tb« 

deed. {Dawson MilUr , C.J. and Foster J\ -rItt 

BAT^ DaS V. BAOHUNA^ATto. 

71 1.0. 944=1923 P.H.C.C, 49=1 P. L R 22R- 

«7=A.I.E.\5i3 Pat 20?. 

a. 11 6;;*Tenant already in ponessloa. 

^Where a tenant being already in nosaeaalftn 


evidence ACT (1872), S. 116— Tenant already: 
in poseessioD. 

tenancy, he may show that he did so through- 
ignorance, mistake or the like. {Raza, J.). 
BISHAN NARAIN BARGARA V. FiDA HDSAIN. 

112 I.C. 882. 

1 — Section 13 6 applies to cases where a tenant ia 

let into possession by a landlord, and so a person- 
who was in possession before the landlord had pur- 
chased the property is not estopped from pleading' 
that he is not a tenant. 11 Cal. 519 and 25 I.O. 721, 
Foil. {Zajar Ali, J.). Rasizan SHETK v. AbuNA 

108 LC. 182 (Lah.). 

Where some of the members of the tensnt’s- 

family under mis.'ipprehension of their title excut- 
ed habuliyat but the tenant was not pat into posses-' 
sion by such kahuliyat or by any lease executed by' 
the landlord and remained in possession of his 
own sir plots, the execution of the kalyiiUyat having 
no eSect upon his possession or title. ^ 

Held, no question of estoppel would arise under 
S. 116, .A.l.R. 1915 P .C. 96, {Raza and Pullan 

//.). BISHONNATTT u. SDRAJPAL. 106IC 8=- 

4 0.W N. 1037 = 9 L R. A. Rev! 342 = 

A.l.R. 1928 Oudh 33. 
-—-Where a tenant is not let into possession by- 
the land ord, but was already in possession at thV 

time of the Airaj/flna»nn he is not estopped from- 
proving that he made acknowledgment of the ten- 
ancy by executing the hirayanama through ieno- 
ranoe, mistake or the like. A.l.R. 1915 P C 96 
on and A.l.R. 1928 Oudh 33, Foil. [Razah* 

BISHEa'J NABAIN BHARGAVA V.FIDA Hdsain. * ' 

.r , . 112 I.C. 382 (Oudh). 

Mere attornment after previous possession as 

^opnetor would not raise estoppel. (Dawson-* 

MxUer,C.J . and Mullick, J.). Kamakhya NarayAN 
V. SuRENDBA Karan Deo. ■^'‘akayan. 

.. 703=A.I.R. 1928 Pat. 284 

Kahuhyat executed by person already in', 
possession as tenant of third party does not 

„ , . 1925 ill. 2«. 

but baa nob' 

beoii let into possession by the lessAr ia a ’ 

lessor'^ 

proof that ho executed the lease in ignorance of fbo ' 
defaot m the leaaor'a title, or that ^” “00^00 „£ 
the lease was procured by fraud, misrepresentetiftn 

poprp Jr^\xvrc‘.^o1 

/.). Mela bam o. MT. BHoili. - 

^ A.l.R. 1925 Lah. 60* 

landS tit.t“ e4tio ® rtbe^””* 

4e a°C^f£“; etoV/eMterb: “‘l' 

MI. LAXMBAI o. DBVL ’ ‘ 

.WhateTor might he theikta?.’ **• 

.l«>.d h, l,p.,a he4 tte ^ f^tkVe'ou" el \l 
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evidence act (1872), S. 116— Tenant already 

in possession. 

clearly attorns to the lessor when he executes the 
lease the lessee is estopped, {Rafique and Simrt, 

jj.). siTAL Prasad v. Badri Prasad 

69 I.C. 647 = 20 A.L.J. 907 = 
A.I.R. 1923 All. 53. 
Estoppel — Payment of rent by tenant— Ten- 
ant is not estopped from denying landlord’s title if 
’lie was not let into possession by him. 11 Cal. 519, 
lief,to.['Smra. A.J.C.). SETH SagUNCHAND v. 
Lala CHHABILERAM. 76 I.C. 884= 

18 N.L.R 11 = A I R. 1922 Nag. 60. 
— S. 116— Termination of tenancy. 

Section 116 does not contain the whole law 

of estoppel and the tenant’s estoppel operates even 
after the termination of the tenancy. (B. B. Ohose 
and Catnniiade, JJ-)- M. MU.nBAR RaHAMAN v. 
ISUB SURATI. 32 C.W.N. 867=49 C.L.J. 1 = 

A.I.R. 1928 Cal. 546. 

■ Lessee on expiry of lease can question title of 

A lease was granted after a mortgage. The lessee 
•purchased rights under the foreclosure decree 
■which was obtained on the mortgage. The lessor 
then instituted the present suit after the expiry of 
■the lease for possession of the land leased. 

Eeld, when the lease has terminated it is open 
to the man in possession to dispute the lessor s 
title to the land on the ground that ownership of 
it had passed of either by a transfer or operation of 
law, to another. (Prideanx, A.J.C.). 

SABDAB SINGH, ^ ^ ^ 

-A tenant in possession cannot, even after the 
•expiration of his lease, deny his landlord’s title 
■without actually and openly surrendering posses- 
sion to him. 123 P.R. 1919. .Foil. ^ * 

Once the relationship of landlord and tenant 
lias been established, the tenant must surrender 
possession before he can set up a cl^m to be the real 

A.IR.1921 Lah.370. 

— S. 116— When tenant can deny. , 

-Per Bawesam. J^.-Although where the lands 


ce lands in an estate, a tenant cannot contract out 
[his occupancy rights, i-e, however, much he may 

mtract to surrender the land at the end of the 

eriod of a mucMliha, such a clause would be void 
od in spite of the clause he may continue m pos- 
^ssion r still where the question whether the land 
1 in an estate or not is itself in dispute and the 
ispute has been settled by a Court of law against 
le contention of the tenant that the land is m an 
;tate, and therefore, prima/ocw the Estotes Land 
I. r,Ai- ftnnlv if the tenant submits to the 
^cision and obtains a ■muchilika he will be estop* 
Id from raising the question that the lands are m 
1 estate so long as he keeps possession under the 
uchUika and hL not surrendered va^nt POSses- 

on : A.I.R. 1922 P.C. 241; 7^ 

) Cal. 518; 34 Mad. 211, Bel. on ; a89.->) 2 Ch. 273 

id (18991 A.O. 144; Re\ Anderson Penlerv. 

905 2 Ch 70. R^. Code Code v. Flight, (192^ 
rh 536 Bis/ • 22 Bom. 348. Ref. and 

Matasubba R^o, JJ.). L W 

AMASAMI AyyAR. 119 I.C. 577=29 M.L^. 760 
1929 M.W.N. 239= A.I R. 1929 Mad^ 529. 


—A tenant is estopped from denying h.s 
dlotd’8 title till he Burrendors Po^eBSion. 
.U. 1915 P.C. 96. and Foii. (Carr, ^ 

YALAD & 1929 Rang. 18. 


EVIDENCE ACT (1872), S. 116— Hiscellaneoas. 

- — Tenant must quit possession before challeng- 
ing landloru’s title. {Das and Doyle, JJ.). J. A. 
VERTAXNES V. J.G. ROBINSON. 120 I.G. 657 = 

A.I.R. 1928 Rang. 162. 

Illegality of transaction. 

If in a suit for ejectment on a rent note it is 
found that the alleged tenant is in possession 
under the rent note but the rent note forms only a 
part of other documents forming one transaction 
and such trasaction is illegal, it is open to the 
tenant to plead that the transaction is illegal: 
32 Bom. 419; 38 Bora. 709 and 39 Bom. 358, Rel. on; 
22 Bom.L.R. 149, Dist. (Marten. C.J. and Patkar, 
J.). Bhavan lald V. Umar Mahomed. 

100 I. C. 1004=51 Bora. 43=29 Bom.L.R. 97= 

A. I. R. 1927 Bom. 129. 

Tenant osnnot deny landlord’s title until he 

surrenders possession : A.I.R. 1915 P.C. 96, Foil. 
(Wazir Hasan, J.). MAHOMED SAYEO v. ZAHIRU- 
DIN. 101 I.C. 771 = 

A.I.R. 1927 Oudh 544. 

Unless the lessee surrenders possession to 

the lessor ho is bound by estoppel under 8. 116 
and cannot repudiate his laudlord's title and set 
up title in another person : 37 All. 557 (P.C.); 
38 All. 226 and 41 All.654. Foil. (Kinkhede, A.J.C.). 
Pundit Diwakar v. Urkdnda. 

97 I.C. 992 (Nag.). 

^Title of landlord cannot be denied until 

surrender by tenant is proved — This principle 
applies between lessee and sub-lessee: 37 All. 557 
(P.C.) and A.I.R. 1924 Oudh 309; 10. W. N. 957, 
Foil. (Ookaran Nath Misra, A. J. C.). MOHAMMAD 
HUSAIN & SONS V. UBEROI & CO., LTD. 

89 I. C. 590=12 0. L. J. 501 = 2 0. W. N. 576 = 

A.I.R. 1925 Oadh 694. 

Defendant let in by plaintiff — Defendant 

cannot deny plaintiff’s title unless he has openly 
surrendered possession. (Dalai, J. C.). DHANI 
RAM V. MAIKOO LAIi. 87 I.C. 286= 

A.I.R. 1925 Oudh 687. 

——A tenant who has been let into possession 
cannot deny his landlord's title, however, defec- 
tive it may be, so long as he has not openly restor- 
ed possession by surrender to his landlord : 
37 A. 557 (P. 0.), Foil. (Waeir Sasan, A. J. CO- 

SHAMSUDDIN KHAN V. AGHA SAYID FATEH SHAH. 

75 I.C. 936=84 I. C. 532= A.I.R. 1924 Ondh 309. 

A tenant cannot dispute his landlord’s title 

unless he first gives up possession of the property 

to the landlord and it makes no difference in this 
respect whether the lease is determined by the 
expiration of the specific term fixed i n the lease, or 
by a notice given in pursuance of a power in the 

lease to determine it. (Marten, J.)- 
GOWROJI V. RAMJI ANTONE. 23 Bom. L. R. 939- 

A.I.R. 1921 Bom. 9<i. 

— S. 116 — Misoellaneons. 

Suit for ejectment by transferee of land^ con- 
veyed by widow (as executrix) against widow s son 
to whom land was leased and widow and other 
three children residing with him— Suit decreed as 
against widow’s and son’s share 
dren declared entitled to partition of 
Son held estopped under S. 116, Evidence Act but 
his liability under S. 115 left open and apPji^tion 
to make it cleat diamiased-On ^a°ating land son 

claimed title to his share as one n 

his father-suit held to be barred under S. n. 

(Lord Russell of miowen.) JOH^ AOABEG VEBTAN 
NE9 V. JAMES GOLDEN n oix tV fl \ 

34 0. W. N. 720=A.I.R. 1930 P. 0. 224 (P.C.). 
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BTIDENCE ACT (1872), S. 116— HUcellaneons. 

— A sub-les&ee cannot deny the title of his 

iessot, i.e., the main lessee. (Das and Kulwant 
iahay. JJ.). Damodar Prasad v. Masoodan 
‘glNQH. 105 I.C. 17^s=8 P.L.T. 829 = 

A.I.R. 1928 Pat. 89. 

Tenant ejected by landlord's decree — He 

.cannot subsequently sue for declaration of his 
title, {Das and DoyU , JJ.). J. A. VertanneS v. 
•j. G. Robinson. 120 I.C. 657= 

A.I.R. 1928 Rang. 162. 
I No customary right to use land for a certain 
.purpose can be claimed by n tenant against his 
landlord. {Ashworlh, Mt. BiLASl v. BiJAJ 

ITabain. 102 I.C. 186= A.I.R. 1927 All. 566. 
■■ -Tenant taking land from one person but 
•paying rent to another — Tenant is not estopped 
from disputing title of that other — English and 
'Indian Law. {Mukerji, J.). ABDUL Rajjak 
S iKDUB V. PROMADA SUNDABI DEVI. 80 I.C. 22 = 

A.I.R. 1925 Cal. 482. 

Where a document does not create a tenancy 

at a fixed rent, an expression in the kabuliyat that 
tt did create, does not estop the landlord from 
proving that tenancy at fixed rent was not created. 
^'Suhrawardy and Duval, JJ.). BSHAQUE SHEISH 
V. MOTILAL MALO. 81 I.C.1043= 

A.LR. 1625 Gal. 294. 

— S. 117— Dishonoared bill. 

In a suit on a dishonoured bill of exchange 

^fter the defendant has accepted the Bill and by 
80 doing has got possession of the goods he cannot 
be allowed to plead that he was merely an agent 
noting fox the drawer. He cannot be allowed to 
•defend himself on the lines : A.I.R. 1918 P.C. 146, 
<Bef. {BarUe, A.J.C.). PHOBNIX TRADING CO., LTD. 
<0. P. R. B. DIWANOHAND SIBAL. 117 I.C. 160= 

23 S.L.R. 479=1. 1.R. 1929 Sind 172. 
— S, ItS-Child. 

Criminal trial. 

Where the Court is of opiniou that the child 
upon whom an offence under S. 876, 1.P.C., is oom- 
•mitted is unable to give relevant information in 
toe matter by reason of tender years and eonse- 
•quent immaturity of judgment, it should not exa- 
mine the child at all : 38 All. 49, Foil.; 41 Cal. 406, 
Jfot foil. {Agha Haidar, J.). Ghulam Hdssain v 
Empbbob. A.I.R. 1930 Lah. 837. 

y-fitmiencs by child should be accepted with 

>cauUon. 

There is no more dangerous witness than young 
•<mildren. Any mistakes or disorepanoies in their 
rStatements are ascribed to innocence of failure to 
'Understand, and undue weight is often given to 
what 18 merely a well taught lesson. Children 
ttiave good memories and no oonscienee. They are 
easily taught stories and live in a world of make- 
believe so that toey often become convinced that 
toey have mally seen the imaginary incident which 

^ evidence of a 

.^Id should towefore be accepted with great cau- 
diion. (Baea and Pidlan, JJ.). Manni v. Emphrob, 

a, ~ ^ , A.I.R. 1930 Ondh 406* 

Sufficient understanding, 

A child of tender years is a competent witness 
when such child le intellectually sufficiently 

lipped to imderatand what it has seen and aftel 
-wards to inform the Court about it j this suffi- 
•pienoy maybe tested even in examination-in-chief • 
4inder8tonding is thus the sole test of oomp^nov 
under 8. 118 : 88 All. 49, FoU, ; 41 Oal Si 

U All. 307, (idilumal, .A.J’.O.). *8 Basdi.*)' 

S§MPBROR. 120 1, a 81i=3i oSx jfiui 

I'i . >,■/ ; 4* !• R> 1930 81 a4 


EVIDENCE ACT (1872), S. 118— Rejeotton of 
evidence. 

Procedure before admitting child as a witness. 

.?_• ^ ^ _ 


Before examining a child of tender years as a 
witness, a Court should satisfy itself that the child 
is sufficiently intellectually developed to compre* 
head what he has seen and to give an intelligent 
account of it to the Court, by testing his intelleQ* 
tual capacity, by putting a few and simple and 
ordinary questions to him and the Court should 
record a brief proceeding so that the appellate 
Court may feel satisfied as to the capacity of the 
child to give evidence. If the Court is of opinion 
that by reason of tender years and defective or im- 
mature understanding the child could nob have 
perceived the particular incident to prove which 
he is produced as a witness, the Court should not 
only refrain from administering the oath to him 
but should also decline to examine him as a 
witness : 38 All. 49 and U C.W.N. 51, Ref. {Agha 
Haidar, J.). TuLSi v. Emperor. no I.C. 799= 

10 A. I. Cr. R. 527=29 Cr.L.J. 767= 

A.I.R. 1928 Lah. 903. 

Capacity — Record of opinion as to, is not obH' 

gatory. 

When the evidence of a child of tender years is 
adduced the Judicial Officer should for the sake 
of precaution ascertain as a ptelLmiaary measure 
by means of a few simple questions whether the 
intelligence of the child is such that (whether 
sworn or not) it is capable of giving testimony and 
it is certainly desirable that something should at 
the commencement of the record of the evidence of 
a witness of this character be entered to show that 
such a test has been in fact made. But the mere 
fact that the Judge omits to make the record will 
not render the evidence inadmissible, if the Judge 
18 , as a matter of fact satisfied about the capacity to 
give the evidence. {Bucknill, J.). PanchS Ohau- 
DHURY V. Emperor. 66 I.C. 73=3 PL T 649= 

-B. 118-<!ompe?e'«y"- P“- «• 

' —Test. 

The only test of competency is that the wit- 
itess should not be prevented from understandlne 
the questions put to him or from giving rational 
answers to those questions by tender years or other 
Muse. (Boss and TFbri, JJ.). Ram Jolaha t 
Emperob. 102 I. 0. 3«=8 i. I. Op. R-ltgL 

8 P.L.T, 894=28 Cp.L.J. Sil= 

-8. U8-Coan.el. *' 

Buja as to exclusion from Court~-Inapplieable 

The rule as to the exclusion of the wtneases 
from Court until they have been examined is not 
^ exceptions. It does not extend to the par- 

*0 ^^eir solicitors 

whose assistance is necessary for the proper con- 
duct of the Mse. The same rule applies in Crimi- 
nal Oases. There ate even stronger reasons for not 

who have to conduct the case flThZZi.^ nr j 

J.). VEMDREDDr'BiBUR'll,DI,'"i„%^ 

M «0=22 Op; M8 = 
R« 1921 Had. 424=41 M.L.J, ISR 
— S. llj— Rejnotlon of evldonco. 

— — — ^jwtion of evidence on the ffrounil a# - - 
latlon of too witness belonging to t£ samA 
as toe wife of a near relation nf *1 iq 
held to beibad. and iVwda 

SINQH V, BMPBROB. ■' 04 tL* 

as Op. 1. J. 828=1.18. Si' 
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EVIDENCE ACT (1872), S. 118— Scope. 

— S. 118— Scope. 

Section 118 makes no distinction between pro- 
secution and defence witnesses. {BaguUy, J.). A. 
V. Joseph v. Empebor. 85 I. c. 236= 

26 Cr. L. J. 492 = 3 Bur. L. J. 265 = 3 Rang. 11 = 

A. I. R. 1925 Rang. 122. 

— S. 120 — Party to suit. 

Evulenct of a jilaintiff or defendant is not to 

be disbcliei'cd on the ground that he is a party. 

There is no inflexible rule that if a party, plain- 
tiff or defendant, gives his testimony, he must be 
disbelieved, because he is a party to the suit. 
Such a rule, if adopted, would nullify the provi- 
sions of S. 120 which provides that in all civil pro- 
ceedings, the parties to the suit shall be competent 
witnesses. When a plaintiff has deposed in sup- 
port of his case, his testimony must be scrutinised 
in the same mann< r as that of any other witness ; 
and the Court is free to attach to the evidence that 
amount of credence which it appears to deserve, 
from his demeanour, deportment under cross- 
examination. motives to speak or hide the truth, 
means of knowledge, powers of memory, and other 
tests, by which the value of a statement of a witness 
can be ascertained, though not with absolute 
certainty, yet with such a reasonable amount of 
conviction as ought to justify a man of ordinary 
prudence in acting upon those statements. 
\Mookerjee and BuchUind, JJ.). JOGENDRA- 
KEISHNA ROY V. KURPAL HARSHI & CO. 

68 I.C. 993 = 35 C L.J. 175=49 Cal. 345 = 

A.I.R. 1923 Cal. 63. 

— S. 122— Admissibility. 

Receipt of bribe. 

The communication made by an arbitrator to his 
wife shortly before his death admitting that he had 
accepted bribe from a party can be permitted to be 
disclosed in evidence only if the requirements of 
8. 122, have been fulfilhd. {TehChand andBalip 
Singh, JJ.). KAIKOCAD t). KHAMHATTA. 

12C I.C. 494=A.I.R. 1930 Lah. 280. 
—8. 122— Confession to husband. 

No statemrnt of an incriminating nature 

made by the appellant as to her guilt under S. 302 
to her husband could be received in evidence. 
10 P. R. 1914. Foil. {Broadway and ifartineau, 
JJ.). MT. IHSANAN V. THE CROWN. 

81 I.C. 271 = 25 Cr. L.J. 783= 
A. I. R. 1923 Lah. 40. 


-8. 123— Jail report. 

■privileged document. 


■ X'T iVlittfCU UUt. 4* 

A report submitted to the Inspector-General of 
Prisons under S. 900 of the Jail Hanual is clearly 
in unpublished official record relating to affairs 
>f Slate within the meaning of S. 123, and there is 
10 distinction between the actual text of the report 
ind the statements which it incorporates: 
t8 C.3 04 Foil. {Daniels, J. C.l. KING EMPEROR v. 
'4ANDA Singh. 89 I.C 387 = 12 O.L.J. 450= 

2 O.W.N. 422 = 26 Cr. L.J. 1347= 
A.I.R. 1925 Oadh 540. 

- 8 . 123— Power to decide. 

The public officer concerned and not the 


■ ■ X. UP 

ndge is to decide whi ther the evidence referred to 

ball be given or withheld. If the objection is 

iken by the proper person the Court will not go 

c-bind it, A.I.R. 1921 Cal. 2^2, Bel. on. {Jackson, 

1 Secy, of State v. Saminatha Nadar. 
bECY. o ^ ^ 718= A.I.R. 1930 Mad. 342. 

Moreover it is the public officer concerned, 


>d not Judge, who is to decide whether the 
idence referred to shall be given or withheld. In 
loh cases the head of the department has absolute 


EVIDENCE ACT (1872). S. 124-Power to decide. 

discretion to give or withhold permission and the 
Court is not entitled to question the claim of 
privilege raised by him. 6 0. L. J. 294, Foil, 
{Daniels, J.C..) KING EMPEROR v. Nanda Singh. 
89 I.C. 387= 12 O.L.J. 450=2 O.W.N. 422 = 
26 Cr. L.J. 1347=A.I.R. 1925 Oudh 540. 

The public officer concerned, and not the 

Judge, is to decide whether the evidence referred to 
shall be given or withheld. This holds good evea 
when there is reason to suspect that the witness 
concerned m.ay have had access to the official re- 
cords withheld and may have refreshed his memory 
therefrom before he came to give evidence. {Moo- 
keriee, A J.C. ind Chaudhnri, J.). W. S. iRViN v, 
D. J. Reid. 63 I.C. 467 = 48 Gal. 304= 

25 C.W.N. 150 = A.I.R. 1921 Cal. 282. 

— S. 124 — Document of state. 

Court can 07i its 07vn motion disallow a docu- 
ment of state if jniblic policy so requires. 

No sound distinction can be drawn between the 
duty of the Judge wheu objection is taken by the 
responsible officer of the Crown, or by the party, or 
when no objection being taken by anyone, it be- 
comes apparent to him that a rule of public policy 
prevents the disclosure of the documents or in- 
formation sought and therefore a Court is justified 
in declining to allow a document of State to be pro- 
duced on its own motion. Sennessy v, Wrightf 
21 Q.B.D. 509, Foil. {Findlay, O.J.C.). "WAMAN- 
Rao V. EMPEROR. 94 I.C. 899 = 22 N.L.R. 34= 

27 Cr. L.J. 707= A.I.R. 1926 Nag. 304» 

— 8. 124 — Government resolutions 

A Government Resolution reciting various- 

opinions of Government officers, including thoir 
legal adviser, is a privileged document under 
S. 124. {Fawcett and Madgavkar, JJ.). SURSENJI 
DAJIBAJ V. Secy, of State. 99 I.C. 293= 

28 Bom. L.R. 1213 = A.I.R. 1926 Bom. 590» 

—8. 124— Official confidence. 

Statement of person desiring Court of Wardf 

to take charge of his properties made to Collector, is 
privileged. 

In a suit, the Collector, as Manager Court of 
Wards was ordered to produce certain dooumentS) 
relating to a certain estate under his control. Ho- 
claimed privilege under S. 124 on the ground that 
the document contained statements that were made, 
to him in his official capacity and that their dis- 
closure would be prejudicial to the public interest.. 
The Lower Court held that statements made under 
proc'^ss of Law cannot be said to be made ioi 
“Official Confidence,” 

Held, that under the Court of Wards Manual: 
(3 of 1899) there is no question of process of law in. 
this case and therefore the particular document waa- 
a communication made to the Collector in hiai 
“Official Confidence" and he could not ha com- 
pelled to disclose it. (Rafique and Lindsay, JJ.)t 
COLLECTOR OF JAUNPUB W. JAMNA PRASAD. 

66 I.C. 171 = 44 All. 360 = 20 A.L.J. 140= 

A.I.R. 1922 All. 37. 

— S. 124— Power to decide. 

The Trial Court has jurisdiction to decide 

whether an official communication is confideutial, 
{Devadoss, J.). SECY. OF STATE V. MUTHp- 
ALAGAPPA. 113 I.C. 872= A.I.R. 1928 Mad. 1093. 
Under S. 124, it is for the Court to de- 
cide whether a document is a communication made 
to a public officer in official confidence. If the 
Court decides that It was so made then it is 
for the officer to say If its disclosure would or wool* 
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BYIDENCE act (1872), 8. 124-Railway com- 
manications- 

»ot be in the public interests. (R/iHque and Lind- 
say, JJ.). CObLEOTOR OP JAUNPUR v. JAMNA 
PRASAD. 66 I.C. 171 =44 All. 360= 

20 A. L. J. 140= A.I.R. 1922 All. 37. 

— 8. 124— Railway commanications. 

— Communications by railway employees to 

Station Master as reyards ftieft are not protected. 

B was charged of having committed theft of 
certain pieces of cloth in charge of the railway 
company from a goods truck .it .a railtvay station. 
The Station Master started an enquiry and recorded 
statements of four persons all of whom wer.= railway 
employees ; these statements were forwarded to the 
Divisional Superintendent who objected under 
S. 124 to their production before the trying Magis- 
trate when the accused called for them in order that 
he might cross-esaminethe witnesses, 

Meld, th.at these communications were not pro- 
tected. G. J.). Emperor v. Bhagwati 

PRASAD. 6 O.W.N. 937=1929 Cr. C 677= 

A.I.R. 1929 Oadh S43. 

—8. 124— Walter. 

Waiver at one stage — Privilege cannot be claim- 
ed subsequently. 

Where copies of documents had been filed in the 
lower Court apparently without any objection that 
they were privileged documents which should not 
be admitted in evidence, it cannot be claimed any 
more that they are communications made in ofircial 
confidence. 32 M. 62 ; 89 M. 304, List. (Krishnan 
and Bamesam, JJ.). RATHNAMASABI v. SeCY. 
OF State. 72I.G.214= 

17 M.L.W. 415=32 M.L.T. 279 = 

. A. I. R. 1923 Mad. 332=44 M.L.d. 132. 

— S. 126— Absence of litigation. 

No excuse for disclosure. 

The obligation to keep undisclosed matters 
which ought not to be disclosed has nothing to do 
with the question whether at the time when the 
communications were made there was pending 
litigation or any prospect of it. L. R. 8Ch. 361, 
Foil. {Shah, Ag. C.J,, Kajiji and Kincaid, JJ.). 
AN Attorney, In r«. 84 1.0.353= 

26 Bom. L.R. 887 = A. I. R. 1923 Bom. 1 (P. B.). 

— S. 126— Advice by third party. 

Section 126 prohibits disclosure not only of 

any advise given by the professional adviser in the 
course and for the purpose of his employment but 
also the disoloBure by an attorney of advice given 
by another person such as a barrister, attorney, etc. 
{Shah, Ag. C. J., Kajiji and Kincaid, JJ.). AN 
ATTORNEY, In re. 84 I.C. 363=26 Bom. L.R. 887= 

A.I.R. 1925 Bom. 1 (F.B.). 
— S. 126 — Counsel for two parties. 

Where legal practitioner, is engaged by two 

parties he cannot make any disclosures in proceed- 
ings between a third patty and one of hia clients 
without consent of both of hia clients though as 
between them there can be no sedreoy. 3 Bom 91* 

2 A. andE. {Shah, Ag. C. J., Kajiji and 

Sincatd, JJ.). An Attorney, In re. 84 l.G. 353= 
26 Bom.L.R. 887 = A.I.R. 1925 Bom. 1 (P.B.). 
—8. 126— Friend of party. 

^Presence of the client’s friend when profes- 
sional oommunioations are made to an attorney 
doea not afleot attorney’s obligation to keep the 
oominpication 8 secret. {Shah, Ag. C, J., Kajiji 
and Kinowd, JJ.). An Attorney, In re. 

a.i: .84 I.O, 353=26. Bom. L.R. 887= 

-.iU 81 yi H \ A A.I.R. 1925 Bom. 1 (P.B.). 

D, D. VoL. m— 47 & 48 


EVIDENCE ACT (1872), 8. 132— Compulsion. 

—8. 126— Period. 

The obligation continues after the employ- 
ment has ceased. {Shah, Ag. C. J., Kajiji and 
Kincaid, JJ.). AN ATTORNEY, In re. 

84 I.C. 353 = 26 Bom. L.R. 887 = 
A.I.R. 1925 Bom. 1 (F.B ). 

— S. 126 — Privileged communication. 

Pleaders engaged for obtaining succession 

certificate examined as to contents of testator’s 
will — He was privileged from disclosing its terms. 

5 Bom. L. R. 122, List.-, A.I.R. 1925 Bom. 1 (F.B.), 
Ref. {Marten, C. J. and Murphy, J.). BaikANTA 
V. BhaiealGhelabhai Amin. 

31 Bom.L.R. 1046 = A.I.R. 1929 Bom. 414. 

—8. 126— Scope. 

——Giving out matter which is already a disclos- 
ed fact is not forbidden. {Shah, Ag.G.J., Kajiji 
and Kincaid, JJ.). An ATTORNEY, In re. 

84 l.G. 353=26 Bom.L.R. 887= 
A.I.R. 1925 Bom. 1 (F.B.). 

— S. 129 — Applicability. 

Statements made by servants of a parly are not 

privileged. 

The documents for which privilege can be ’ 
claimed would be those only which are in the 
nature of communications between the lay clients 
and their professional legal advisers. No privilege < 
can attach in law to the statement, made by a 
party’s servants with reference to the subject- > 
matter of the suit to the master. 2 Bom. 453;' 

15 Bom. 7 and 11 Cal. 655, Rel, on. {Mirea, J.). Cen- 
tral India Spinning Weaving and Manufac- 
turing Co. V. G.I.P. Ry. Co. 102 I C. 425 = 

29 Bom.L.R. 414= A.I.R. 1927 Bom. 367.- 
— S. 132 — Co-accused. 

The section affords sufficient protection to a . 

co-acoused to give evidence against his co-accused 
if compelled to do so and there is no ground why' 
his evidence should be refused. {Zafar AH, J.). 
Raja ram v. Emperor. 73 I. C. 321= 

5 L. L. J. 429=24 Cr. L. J. 633= 
A.I.R. 1924 Lah. 247. 
— S. 182 — Compulsion. ■ 

What M. 

The protection offered by S. 132, Proviso, does 
not cover any and every answer given by a witness 
during the course of his trial. The compulsion' 
contemplated in that seotion is something mars’ 
than being put into the witness-box and being 
sworn to give evidence. The compulsion in the 
proviso refers to compulsion by Court and not' 
compulsion under law. The witness, of course,' 
need not ask in so many words the protection of 
the Court. The compulsion may be implied oc 
explicit, and in every case it is a question of fact 
whether there was or was not compulsion. But a 
witness who answers a question or questions put to 
him without seeking the protection of S. 132 by 
objecting to the question put, and requesting to be' 
excused, is not entitled to that protection. 3 Mad. 
271 (F.B.); A.I.R. 1926 Bom. 141 (F.B.) 

A.I.R, 1926 Mad. 906, (P.B.); A.I.R. 1924 All. 381; 

16 A11.88; 40 All. 271, Foil; 42 All. 257 and A.I R.' 
1921 All. 862, Not foil.; A.I.R. 1927 Mad. 379; 
A.I.R, 1925 Rang. 845, Dist. {Devadoss and Walleri 
JJ.). Pbddabha Reddi V. 'Varada Rbddi. 

116 I.O. 337=52 Had. 432=29 H.L.W. 210= 

2 H.Cf.C. 8=1929 H W.N. 84= 
80 Cr. L.J. 613=13 A.I. Cr. R. 21= 
A.I.R. 1929 Had. 236=56 H.L.J. 570. 

' OompulsloD under that seotion is a question 
of foot. It by no means follows that the witness ia 
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EVIDENCE ACT (1872), S. 132— Gompnlaion. 

compelled to answer every question put by Coun- 
sel. andRyves, JJ.). EMPEROR v. BANABSE. 

77 1.0,829 = 46 All. 254=22 A.L.J. 144= 
5 L.R.A. Cr. 73=25 Cr.L.J. 477 = 
A. I. R. 1924 All. 381. 

' Unless a person objects to any question the 
answer, to which is likly to criminate him, he can- 
not be said to have been compelled to give such 
answer. {Heaton. A.C.J., Shah and Eaytoard, JJ,). 
Emperor v. Cunna. 59 I.C. 324= 

22 Cr.L.J. 68=22 Bom. L.R. 1247. 
— S. 132— Compulsory and voluntary. 

Test — Mere record of deposition is not by itself 

sufficient. 

Where the Judges are permitted to simply 
make notes of the deposition of a witness it is 
difficult to know whether a witness voluntarily 
made a statement or was “compelled" to make it 
in answer to a relevant question. Sothemerere- 
cord of a deposition is not by itself sufficient evi- 
dence of compulsory or voluntary nature of the 
statement of a witness. {Kinkhede, A.J.C.). SURAJ- 
MAL V. RAMNATH. 105 I. C. 820=28.Cr.L.J. 996= 

9 A. I. Cr.R. 204=A.I.R. 1928 Nag. 58. 
^S. 132— Defamation, what is. 

To give out that a woman had miscarriage 

without any knowledge whether she was married 
or not would amount to defamation because the 
person who makes the statement would have rea- 
sonable belief that such imputation would harm 
the reputation of the woman in case she was not 
married and if such'statement is made in a witness- 
box and specially so in examination-in-chief when 
the character of the woman is not a fact in issue, 
the witness is not protected by S. 132, unless the 
Judge himself asked the question . 32 Cal. 756; 
18 A.L.J. and 112, Ref. {Dalai, J.). Kashi Ram «. 
Emperor. A.I.R. 1930 All. 493. 

— 8. 132— Liquidation proceedings. 

— —In proceedings under S. 196 (5), Companies 
Act there is no contest between two parties and 
therefore the proviso to S. 132 does not confer any 
special privilege on the person so examined. 
(Jai Lai, J.). Ramchand Gubwala V. King Em- 
peror. 98 I.C. 599=27 Or. L.J. 1383— 

A.I.R. 1926 Lah. 385. 

—8. 132 — Omission to protest. 

Relevant statements made hy a witness on 

oath or solemn affirmation in a judicial proceeding 
are not protected in oases where the witness has 
not objected to answering the question put to him. 
{iiacUod, C. J., Crump and Coyajee, JJ ). BAI 
SHANTA V. UMBOO AMIR. 93 1.0.151 = 

80 Bom. 162=28 Bom. L R. 1=27 Or. L.J. 423- 

A.I.R. 1926 Bom. 141(P.B.). 

Answer to question on a relevant point — Pro- 

tsctcd* 

A voluntary statement by a witness may stand 
on a totally difierent footing to an answer given by 
him as a witness on oath to a question put to 
him either by the Court or Counsel on either side, 
especially when the question is on a point which 
is relevant to the case. In the latter case the wit- 
ness is within the protection aSotded by S. 132 
although he may “ot have objected 
tion being put to him. 3 ^lad. 271 
40 All. 271 and 42 All. 257, Diss. from. {Tudbau, J.). 
c.uATUR Singh v* empebor* 

CHATUB bINO J ^ 

—8. 132— Privilege. 

■Motive^ImpoTtant elements. 

« I e ! 


■ ^ , 

Not only the status of the witness claiming pri- 
vilege and his capacity to realize the risk and take 


EVIDENCE ACT (1872). 8. 133-AccompIioe, 
who is. 

objection to the question at the time of giving the 
answers but also the motive with which he gives 
his evidence, go a great way to determine his crimi- 
nal responsibility or otherwise for the statement. 
{Kinkhede. A.J.C.). SURAJMALv. RAMNATH. 

105 I.C. 820=28 Cr.L.J. 996=9 A.l Cr.R. 204 = 

A.I.R. 1928 Nag. 58. 
Ordinarily, it is for the witness to claim pro- 
tection at the time of giving his self-criminating 
answer, .'ind to prove it as a defence to a prosecu- 
tion for defamation. {Kinkhede, A J.C.). SUBAJ- 
MAL V. RAMNATH. 105 I.C. 820 = 28 Cr.L.J. 996= 

9 A.I.Cr. R.204= A.I.R. 1926 Nag. 58. 
— S. 132— Scope of protection. 

Privilege applies only to particular questions 

objected to — Objection to answer is necessary. 

The proviso applies only to answers given to 
particular questioos. It does not confer a general 
immunity on a person who is examined even after 
his protest. In order to substantiate the privilege 
he must object to the particular questions which 
are put to him if he desires that answers to those 
questions be not used against him in any subse- 
quent criminal proceedings. A general objection 
is not sufficient. {Jai Lai, J.). RAMCHAND GUR- 
VALA V. King Emperor. 98 I.C. 599= 

27 Cr.L.J. 1383= A.I.R. 1926 Lah. 385. 
— 8. 132 — Voluntary statement. 

Witness actuated by malicious motives 
making voluntary and irrelevant statement not 
elicited by questions put to him, is guilty under 
8. 500. Re cannot claim privilege under I.P.O. 
21 Cal, 392; 32 Cal. 756 ; 40 Col. 433, Bel. on. 
{Kinkhede, A.J.C.). SUBAJMAL v. RAMNATH, 

105 I.C. 820=28 Cr.L.J. 996=9 A.I.Cr.R. 204= 

A.I.R. 1928 Nag. 58. 
— S. 133— also Evidence act, S. lU, III. {b). 
Accomplice, who is. 

Conviction on uncorroborated testimony. 
Corroborationt extent and nature. 
Corroboration, what is. 

Retracted confession. 

Value of accomplice's evidence. 

Value of approver's evidence. 
Miscellaneous. 

—8. 133— Accomplice, who Is. 

-Persons assisting concealment of evidence of 

crime are ** accomplices.” 

Witnesses who admittedly had witnessed the 
crime, who have assisted in concealing the evi- 
dence of that crime or at least connived at such 
being done and who have not attempted to give any 
information either to the police or to any other 
person to enable the ofiender to be brought t® 
justice ate in a very little better position than 
that of accomplices. {Fforde and Hilton, 
MAYATU V. Emperor. 120 I.C. 190- 

31 Cr. L. J. 50 = 1929 Cr.O. 87= 
A.I.R. 1929 Lah. 540. 

Penal Code, 8. 161. , 

A person who offers a bribe to a public officer is 
an accomplice. Persons who actually pay «be 
bribes or co-operate in such payments or are instru- 
mental in the negotiations for the purpose are also 
accomplices of the person bribed, and aperson who 
with knowledge that the bribe has to be paid ad- 
vances money is clearly an abettor and as such an 
accomplice. 14 Bom. 331; 26 Bom. 198 and 27 Oal. 
144, Bel. on. {Kinkhede, A. J. G.). ^M^HAMMAD 

U8AP KHAiN V. Emperor. 

80 Cr. L.J. 311=1929 Cr.C. 110- 

A.I.R. 1929 Nag. 215. 
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CYIDBNOE ACT (1872). S. 133— Accomplice, 
who is. 


•Accomplice and informer — Distinction, 


In criminal oases the distinotiou between an in- 
former and an accomplice assumes at times consi- 
-dorable importance, and in order to determine 
whether a witness who first associated with wrong- 
doers and subsequently gave information to the 
police belongs to the first category or is an accom- 
plice whose evidence cannot be accepted without 
'Corroboration, it has to be seen whether the witness 
had entered into the conspiracy for the sole purpose 
of detecting and betraying it or whether he is a 
person who concurred fully in tho criminal designs 
-of his co'oonspirators for a time and joined in the 
execution of those till either out of fear or for some 
other reasons he turned on his former associates 
•and gave information to the police. If at the time 
when he joined the conspiracy he had no intention 
of bringing his associates to book, but his sole 
object was to 'partake in the commission of the 
crime, he cannot be called an informer but is an 
accomplice ; and his position is not modified 
simply because later on he turns round and carries 
information to the police : A. I. R. 1928 Lah. 193, 
Bel. on.(Tek Cliand, J.). IManoat Rii v Emperor. 

110 I.C. 676= 10 L.L.J. 262 = 

29 P.L.R. 703=10 A.I. Cp. R. 519 = 
29 Cp. L. J. 740= A.I.R. 1928 Lab. 647. 
■ ■ ■^Distinction between accomplice and informer 

•explained. 

If at the time when a person joined the conspi- 
Taoy he had no intention of bringing his associates 
to book but his sole object was to partake in the 
■commission of the crime, -he cannot be called an 
informer but is an accomplice and his position is 
not modified simply because later on he turns 
round and carries information to the police. 

_ A person was present when the plans for commit- 
ting a daooity were hatched and had agreed to go 
'to the meeting place in the evening armed with a 
rewolvet. He returned soon after and remained 
there for more than six hours but during this period 
’he took no steps whatever either to inform the 
'police or his maeber that a daooity was contem- 
plated. He then actually proceeded to a spot near 
■the bouse where the dacolty was to be committed 
^nd took part in the preparations for committing 
the ofieuoe. It was only after it had been decided 
to postpone the daooity till the moon had gone 
^own and he had been sent to the town to bring 
■T^d for two of the offenders that he for the first 
time disclosed the whole affair. 

HeW, that in view of these facts the- person can- 
not but be regarded as an accomplice and his evi- 
'dence needs corroboration in material particulars 
against each convict. {Tek Chand, J.), Karim 
Bakhsh V. Bmpebob. 109 I.O. 393 = 9 Lah. 350= 

29 Cp. L.J, 677=10 A.I.Or.R. 298= 

. , , A.I.R, 1928 Lah. 193. 

-A person who has knowledge of the oommis- 
sionof an offence but keeps quiet for some days is 
mo better than an accomplice. 21 Gal. 328 anJ 24 
^.E. 6S (Or.). if'oK. (Suhrawardy and Duval JJ) 
■Umed Sheikh v. Empebob. 96 t o 

30 0. W. N. 816=27 Cp. L. J. 1011= 

45 0. L. J. 581. 

'Personprivy to crime. 

Where a witness is found, from hie own teaH 
^ony,to be privy to the crime alleged corn- 

mi^d by accused his evidence is no better th^n 
^atof an accomplice. lifartittMit.' n., 


BYIDENCE ACT (1872), 8. 133— Oon?Iction os 
uncoproborated te stimoay. 

—^—•Murder— One who helps accused to dispose 
of body is not an acoomplioe. {Le Sosstjnol and 
Zafar Ali, JJ.). JehANA u. THE CROWN. 

73 I. C. 506=24 Cp. L. J. 618 = 
A.I.R. 1923 Lah. 343 

— S. 133 — CoQYlction on uncorroborated testi- 
mony. 

•In law the uncorroborated testimony of an 


accomplice is sufficient to uphold a conviction 
provided there isauy reason to suppose that it is 
irue. Thus if an accomplice makes a clean breast 
of the crime and convinces the Court that he is 
speaking the truth the Court can accept his 
evidence against his fellow oSender. But if so far 
from making a clean breast of it, he consorts a 
story of his perfect innocence saying that the 
fellow offender committed the crime the Court 
cannot in the same breath refuse to accept the 
story and convict the fellow offender. {Jackson, J.), 
KUPPUSWAMT IYER, In re. 1930 M. W.N. 169. 

It is not safe to convict on the sole testimony 

of accomplice unless corroborated in material porfi- 
culars by direct or circumstantial evidence. 

The evidence of acepmplices is always admissible 
and is always relevant, but under a very old 
practice of the Courts in England some evidence is 
accepted only ‘With great caution and after the 
closest scrutiny and is not usually accepted against 
any individual person unless it is corroborated. 
Although it is not illegal to convict on the un- 
corroborated evidence of an accomplice, there is a 
consensus of opinion that a conviction on the un- 
corroborated evidence of an accomplice is rarely 
justified. The practice in India is the same as the 
practice in England. The evidence in corrobora- 
tion must be independent testimony which affects 
the accused by connecting or tending to oonneot 
him with the crime. In other words it must be 
evidence which implicates him, that is, which, 
confirms in some material partioulaca net only tho 
evidence that tho crime has been committed, but 
also that the prisoner committed it. The corrobora- 
tion need not be direct evidence that the accused 
committed the crime, it is sufficient if it is merely 
circumstantial evidence of his connexion with the 
crime : A. I. R. 1927 Oudh 369, Ref. {Rasa and 
Nanavutly, JJ,). BAOHOHU- v. Empbrob 

, , ,, A.I.R. 1930 Oudh 138. 

' ^ “It 18 nowhere lata down as an inflexible pro- 

position of law that a couviotion cannot bo based 
upon the uncorroborated testimony of an aooom- 
plioe; but it is the usual practice of the Courts to 
require corroboration of the story of the approver 
before deolaring an acoused person to be guilty of a 
orimo. The amount or kind of corroboration 
required in a particular case must, however, 
depend upon the peculiar oiroumstanoes of that 
oase. (Shudi Laly C. J*. and Bhid^y JA. Naratnt 
V. Emperor. 107 I.O, 97=9 A.I. Or. R. 497= 

« . , 29 Op. L.J. 209. 

— Co-accused and aeoompUce-^Differenoe ex- 
plavned. 

A confession of an accused person implicatino a 
co-accused under S. 80 cannot be considered as the 
same thing as the teBtimony of an aooomplioe, whioh 

II *“ 1S3 OTOtempUtes 

that the aooompUoe shall he ejtamined as a witness 

This being so, the provision that a oonviotton la 

not illsgal meraly because - it ptooeeds upon ‘ the 

nnoorrotoated testimony o£ an aobohiSlioe; his 

no applioation: to the ease ot ta imoowbjratei 

oonlession taken into consideration eS dgeiMt^ 
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EVIDENCE ACT (1872), S. 133— CoDTictloD on 
uncorroborated teBtimony. 

co-accuscd jointly tried >Yith the confessing accus- 
ed under S. 30. Therefore an accused person 
cannot be convicted solely on such a confession 
made by a co-accused ; 9 C. P. L. R. 35 Cr. and 
87 Cr.; 24 W. R. (Ct.) 42 ; 38 Cal. 559, Rel. on. 
{Kiiikhede, A. J. C.). Necha v. Bmperoe. 

109 I.C. 801=11 N.L.J. 104 = 

29 Cr. L. J. 609= 10 A. I. Cr. R. 340= 

A.I.R.1928 Nag. 213. 

If jury be not warned of danger in accepting 

uncorroborated evidence, conviction based upon it 
must be set aside. 

A jury must be ■warned expressly of the danger in 
accepting the uncorroborated evidence of an accom- 
plice and if the warning is omitted a conviction 
based upon such uncorroborated evidence must be 
set aside. (Courtney Terrell, C. J. and Macplier- 
son, JJ.). rattan' DHANULL v. EmpEROR. 

113 I.C. 329=9 P.L.T. 672 = 8 Pat 235 = 

30 Cr. L. J. 137 = 12 A. I.Cr. R. 41 = 

A I R. 1928 Pat. 630. 
Convicfton is rarely justifiable though not ille- 
gal — English Law. 

The evidence of accomplices is always admissible 
and is always relevant but under a very old prac- 
tice of the Courts in England such evidence is 
accepted only with great caution and after the clo- 
sest scrutiny, and is not usually accepted against 
any individual person unless it is corroborated. 
Although it is not illegal to convict on the uncorro- 
borated evidence of an accomplice, there is a con- 
sensus of opinion that a conviction on the uncorro. 
borated evidence of an accomplice is rarely justi- 
fiable. The practice in India is the same as the 
practice in England. Rex v. Baskerville, (1916) 2 
K. B. 658. Cons, and Bel. on. (Stuart, C. J. and 
Baza, J. C.). Ram Prasad v. Emperor. 

106 I. C. 721=2 Luck. 631 = 1 L. C. 339= 

8 A. I. Cr. R. 449 = A.I.R. 1927 Oudh 369. 
——When there is no corroborative evidence of 
the approver’s testimony, it is unsafe to base a con- 
viction on that evidence. (Broadway and Zafar 
AU, JJ.). JANG Singh v. Emperor. 

96 I. C. 262= 27 Cr. L. J. 918 (Lah.) 
- . . , A conviction can be based on the uncorrobo- 
rated testimony of an accomplice; A.I.R. 1922 Lah. 
1, Re/. (Daniels and Neave, JJ.). ABDUL Wahab 
V. Emperor. 95 I. C. 756=47 All. 39= 

27 Cr. L. J. 836=5 L.R.A. Cr. 193= 

A.I.R. 192S All. 223. 

Conviction entirely based on the evidence of 

an approver with no corroboration in material 
particulars is bad. (Scott-Smith and Campbell, JJ.). 
PEBOZ khan V. EMPEROR. 86 I. C. 401 = 

6 L. L. J. 608= 26 Cr. L J. 769= 
A.I.R. 1925 Lah. 268. 

If the Court is satisfied as to the veracity of 

the tcsumony of an accomplice, conviction may be 
based on the uncorroborated evidence of the accom- 
plice. (Baguley, J.). A y. JOSEPH o. Empbbob. 

83 I.C. 236=26 Cr.L.J. 492=3 Bor. L.J. 265- 
3 Rang. 11 = A.I.R- 1925 Rang. 122. 
Judge should direct the jury that they can 


legally convict, , . , 

There is no doubt that the uncorroborated ovi- 
denoe of an accomplice is admissible in law. But it 
has long been a rule of practice for the Judge to 
warn the Jury of the danger of convicting a priso- 
ner on the uncorroborated testimony of an accom- 
plice or accomplices and in the discretion of the 
Judge to advise them not to convict upon such evi- 
denco but the Judge should point out to the Jury J 


evidence act (1872), 8. 133-~~CoFroboratioQ, 
extent and nature. 

that it is within their legal province to convict, 
upon such unconfirmed evidence. (Richardson and- 
Suhrawardy, JJ.). EMPEROR v. JAMALDI Fakie. 

81 I.C. 712=51 Cal. 160 = 28 C.W.N. 536=- 
25 Cr.L.J. 1000=A.I.R. 1924 Cal. 701. 

Conviction on uncorroborated evidence, when 

approver is a scoundrel is not warranted. 

The decision in each case must depend on its- 
own particular circumstances and no general rule 
can be laid down as to when an accomplice’s un- 
corroborated evidence alone should be accepted and' 
acted on against an acous d. A conviction on the 
uncorroborated evidence of au accomplice is to bo 
regarded as exceptional. The two illustrations 
given under S. 114 of the Act clearly indicate 
that the application of S. 133 must be exceedingly 
rare. There is no positive legal bar to taking an ap- 
prover’s evidence as a basis for a conviction but un- 
less some reliable corroboration on a material point- 
were superadded to it. it would, in almost all 
cases, be unsafe to accept it as conclusive. Where 
in several respects the approver’s evidence did not- 
appear to the Trial Court to be quite satisfactory 
and the likelihood of his "playing a double game'* 
strongly suggested itself at one time, and the 
approver was a thorough paced scoundrel. 

Held, that the uncorroborated testimony of the 
approver did not afford a sufficient foundation fof 
conviction. (May Oung, J.). MAUNG Lay v. 

Emperor. 77 I.G. 429= 

25 Cr. L.J. 381= A.I.R. 1924 Rang 173. 

■ - The evidence of an accomplice by itself i&. 
enough for a conviction, but it is a rule of practice 
founded on experience that in every case where an 
accomplice has given evidence, the Court must- 
raise a presumption that he is unworthy of credit- 
unless corroborated in material partioulata. 
Failure to raise this presumption is an error of 
law, but in each case the weight to be attached 
must depend on the particular circumstances. 
(MuUickand Thornhill, JJ.). MADAN GURU v. 
Emperor. 73 1. C. 963=4 P.L.T. 381«- 

Conviction on the uncorroborated evidence of 

an accomplice is not illegal. Such evidence must 
be treated with great suspicion and caution bu, 
must be acted upon if believed in: 8 AU. 306fc 
Diss. from. (Sallifax and Macnair, Cs.u 

GoviNDA V. Emperor. 69 I.C. 257- 

17 N.L.R. 113 = A.I.R. 1921 Nag. 39. 

— S. 133— Corroboration, extent and nature. 

■Several accused— Corroboration as regards 


particular accused — Necessity of. 

Per Staples, A. J. C. (Confro)— It is true that an- 
appro vet’s story shouldbo corroborated not only 
as regards the facts of the case but also as regards 
the identity of the accused, but where there are 
several accused and the story of the approver 
has been confirmed on many points, and as 
regards the identity of several of tho accus- 
ed, it should not be considered 

story should be corroborated as regards the identity 
of the remaining accused unless there 
for believing that the approver ‘J?®®. 

other aeeused on account of perconal ^P'tc or for 
come other reason. The real teat of ‘^e evide-iee 
of the approver is whether it haa bean >>elie«d or 
not and vJ^hen it has been on 

ra"^?hon°ld'’hrao«pTd f a^d' whan on£ 
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BYIDENOE act (1872). S. 133- Corroboration, 
extent and natnre. 

should not be demanded ; A. I. R. 1921 Nag. 99 ; 
9 All. 628, Expl. ; Bex v. Baskerville, (1916) 2 K. B. 
•658, Dist. 

(Per Jackson and Subhedar, A. J. Cs .) — Even 
where there are several accused persons, an ap- 
•prover’s story to be corroborated as regards a parti- 
cular accused must be corroborated on some points 
which implicates that accused. It is not necessary 
■that it should be corroborated on all points relat- 
ing to him, but there must be some guarantee that 
:his evidence is true as regards that particular 
accused: A.I.R. 1921 Nag. 39, Bel. on : 14 Bom. 831; 
A.I.R. 1922 Nag. 172 ; A.I.R. 1925. Nag. 78, Apph 
-^{Jackson, A. J. C. on difference between Staples and 
Subhedar, A. J. Cs.). DOULAT o. Emperob. 

120 I. C.721= 31 Cr. L.J. 153== 
A.I.R. 1930 Nag. 97. 


Corroboration may be circumstantial. 

(Per Staples, A.J. C.)— A.I.R. 1922 Nag. 172, 
Bel. on. {Jackson, A. J. C. on difference between 
Staples and Subhedar, A. J. Cs.). DOULAT v- Eli* 
PBROR. 120 I.C. 721=31 Cr. L J. 153= 

A.I.R. 1930 Nag. 97. 

Need not be direct. 

The evidence in corroboration of the appro- 
Ter's evidence need not be direct evidence showing 
that the accused have committed the crime. It is 
^nfdoient if it is merely circumstantial evidence of 
■their connexion with the crime : 1 L. 0. 339, Cons. 
■{Basa, J.). Lalb V. Emperor. 118 I.C. 423= 

6 0.W.N. 441 = 30 Cr.L.J. 922= 
1929 Cr. C. 143= A.I.R. 1929 Oudb 321. 
~ ■ Approver's evidence must be corroborated also 

■as to the identity of accused. 

The evidence of an approver must be confirmed 
mot only as to the circnmstancos of the crime, but 
-also as to the identity of the prisoner : A.I.R 1922 
Lah. 1 ; Bex. v. Baskerville, (1916) 2 K. B. 658 and 
B. V. Francis Stubbs, (1855) 25 L. J. M. 0. 16. Foil. 
iAddison and Skemp, JJ.). WAZIR CHAND v. 
Emperor. 102 I.C. 800= 8 A.I.Cr. R.230= 

28 Cr.L.J. 664=A.I.R. 1926 Lah. 30. 
“ “R ifl very difBcult to vary the standard of 
•ooizoborative proof required in the case of various 
■approvers. Tender age is no ground for applying 
Unient standard. {Addison and Skemp, JJ.). 
WAZIR ohand V. Emperor. 102 I. 0. 500= 

8 A.l. Or. R. 230=28 Cr. L J. 564 = 

^ , . A.I.R. 1928 Lah. 30. 

is required with respect to each 

%ndw%dudl accused. 


Where there are several accused, corroboration 
required with respect to the guilt of each individi 
•accused, that is to say, the faot that the evidet 
ot the accomplice is corroborated as to certain 
the accused does not amount to corroboration 
the evidence as regards the gnilt of the other aooi 

dfocpherson. J 

Eattan Dhamuk V. Emperor. 113 I.C. 329 
• P. L. T. 672=8 P. L. T. 238=30 Cr. L. J. 181 
12 A. I. Op. R. 41= A.I.R. 1928 Pat. 6! 

^There is no definite rule of law that a ners 

■»Dnot be convicted upon the uncorroborated e 
'denoe of an accomplice. But 111. fM 
;8. 114 of the Evidence AotU the rule such' oai 

nthesusploi 

fWhloh attaches to the evidence ef an accomplice 
•not removed that evidence should not be aol 
gpon jinlesB corroborated in material partloula 
to Jjorroboration eUborately disdUsst 

JJ.), EMraBOB^h; KAiLa 






BYIDBNCB ACT (1872), 8. 133— (Joppobopatibn, 

extent and nature. 

Principles explained. 

Although under S. 133, Evidence Act, an ac- 
complice is a competent witness agsinst an acctisod 
person, and a conviction is not illegal merely 
because it proceeds upon the uncorroborated testi- 
mony of such accomplice, the rule of caution that 
such testimony should be supported by extrinsic 
evidence connecting the accused with the crime is 
now regarded as a rule of law, and although it is 
not illegal to convict a person on the uncorroborat- 
ed testimony of an approver, the Courts in points 
of facts always insist upon the rule being followed. 

What is required is some additional evidence 
rendering it probable that the story of the aocom- 
plice is true and that it is reasonably safe to act 
upon it. 

The nature of the corroboration will necessarily 
vary according to the particular circumstances of 
the offence charged and it would be in a high 
degree dangerous to attempt to formulate the kind 
of evidence which would be regarded as corrobora- 
tion, except to say that corroborative evidence is 
evidence which shows or tends to show that the 
story of the accomplice, that the accused commit- 
ted the crime, is true not .merely that the orime 
has been committed, but that it was committed by 
the accused. The corroboxation need not be direct 
evidence that the accused committed the crime ; it 
is sufficient if it is merely oiroumstantial evidence 
of his connexion with the crime. 

Corroborative evidence need not be suffioient in 
itself te base a conviction on. Confirmation of the 
story of an accomplice does not mean that there 
should be independent evidence of the accomplice's 
account of the orime itself. What the law clearly 
requires is that some relevant and material part of 
the approver’s story incriminating the accused 
should have support from an independent source. 
This supplies a test of the truth of the aocomplioe’s 
narrative as a whole by checking it in some relevant 
portion: Bex. v. Baskerville, (1916) 2 K. B. 658, Foil, 
( Fforde, J. on difference between Agha Haidar and 
Broadway, JJ.). BARKALI v. BmpEROR. 

103 I. C. 49=28 Cf. L. J. 625=8 A. I. Cr- R. 273= 

A.I.R. 1927 Lah. 981. 


Must connect the prisoner with the offence. 

It is not sufficient that the approver's testimony 
is confirmed as to the circumstances of the felony 
but it must be proved that the testimony is corrobo- 
rated in some material oircumstanoes, such oiroum- 
stance conaeotiug and identifying the prisoner 
with the ofience. {Shadi Lai, C.J. and Jai Lai, J.), 
Kattu V. Emperor. 98 I. G. 190= 

27 P. L. R. 615=8 L. L. J. 616= 
27 Qr. L. J. 1294= A.I.R. 1927 Lah. 10. 

Corroboration as to the part played by the 

accomplice. 

It is not suffioient that the approver should be 
corroborated with regard totheaotual commission 
of the crime itself; for such corroboration merely 
shows that he himself took part in the ofience. 
Experience requires that the approver should also 
be corroborated in material points as to the part 
played by his aocomplioes. The amount of corro- 
boration in this respect as indeed iu respect of 
all corroboration of an approver's evidence, must 
depend upon the view whioh the Court takds of the 
approver’s character and of his general deineanouc 
in the witness-box. {Mullioh, Ap.C,^. and Jwdta 

Prasadi J.), JAQWa Dhanuko, Empbror * 

S2 S9B= 




VJitiih.J. 1086 Pat 032^ 
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S. 133-CoPPoboratioii, 

extent and natupe. 

—-A statement of an approver in order to be a 
basis for conviction must be a trustworthy gtate- 

corroborated in material 
particulars which must be Independent of the 

of the co-confessing accused. (Kotval 
andKinkhede, A,J. C$.). Shehoov. Emperor. 

81 I.C. 891 = 25 Gp. L. J. 1067 = 
A. I. R. 1925 Nag. 78. 

-It is not necessary that the approver should be 
corroborated as regards every single statement that 
he makes and therefore a direction to jury that if 
the approver was corroborated on some points, they 

t on other points in respect of 

which he was not corroborated, is not misdirection, 
{Newbould and B.B. Ghose, JJ.). Ledu Molla 
V. Emperor. 87 I. c. 925=52 Cal. 595 = 

26 Cp.L.J. 1037=42 C.L.J. 501 = 
A.I.R. 1925 Cal. 872. 

“ Defence being false is not corroboration of 
approver. 

Section 183 contains the rule of law regarding the 
testimony of accomplices and S. 114, 111, (b) 
is merely a guide to assist the Courts, though, 
as stated by Johnstone, C.J. in 17 P.R. 1915, in a 
vast majority of cases prudence requires that there 
shall be corroboration. No hard and fast rules 
can however, be laid down to regulate the extent 
and nature of such corroboration, this being depen- 
dant entirely on the cirmstances of each case. The 
fabrication of a false defence cannot be regarded as 
sufficient to corroborate an approver. 
and Broadway, JJ.). MahanT NaraiN Das u. 
Emperor. 68 I. C. 113= 3 Lah. 144 = 

4 L. L. J. Pl = 9 P. W. R. 1922 (Cr.) = 
23 Cp.L.J. 513 = A.I.R. 1922 Lah.l. 

- Nature and extent of corroboration required 
discussed — English and Indian Law on the pomt do 
not differ. 

Confirmation (corroboration) does not mean that 
there should be independent evidence of that which 
the accomplice relates, otherwise his testimony 
would be unnecessary. But one accomplice’s 
evidence is not corroboration of the testimony of 
another accomplice. (1848) 3 Cox C. C. 526 and 
631. 

Evidence in corroboration must be evidence 
which implicates the accused, i.e., whieh confirms 
in some material particular not only the evidence 
that the crime has been committed but also that 
the prisoner committed it. 

The corroboration need not be direct evidence 
that the accused committed the crime; it is suffi- 
cient if it is merely circumstantial evidence of his 
connection with the crime. Where the law other- 
wise, many crimes which arc usually committed 
between accomplices in secret, such as incest, 
ofiences with females, etc., could never be brought 
to justice. Bex v. Baskerville, (1916) 2 K. B. 658. 

The law in this country regarding corroboration 
of an accomplice’s evidence does not differ from 
English law. {Kotval, ^.J.C.). KiSAN v. Empebor. 

87 I.C. 343=6 N.L.J. 52=23 Cp. L.J. 391 = 

A.I.R. 1922 Nag. 172. 

Several auused. 

When there are several aceused, each person 
accused is entitled to claim that as against him the 
statement of the approver shall be corroborated by 
some reliable evidence. {Chevis, J.). LALA v. 
Emperor. 65 I.C. 622=34 P.L.R. 1922= 

3 P.W.R. 1022,(Cp.)=23 Cp. L.J. 158= 

A.I.R. 1921 Lah. 215, 


B’IDENCE act (1872), S. 133-Ooproboratioa, 

S. 133 — Coppoboration, what is. 


in 


Theft and murder — Corroboration of theft — If' 
connects accused with murder. ^ 

The evidence of an approver must be corroborated^ 
material particulars, and those material 
particulars should connect the accused persons- 
with the crime. 

In a charge for theft and murdor the approver itt' 
no way sought to exculpate himself so far as the 
conspiracy to commit theft and the theft itself was 
concerned, nor so far as regards conspiring to com- 
mit murder, though he exculpated himself so far 
as the actual murder was concerned. The story of 
the approver so far as a conspiracy to commit theft-, 
and the actual theft was corroborated, and the 
circumstances showed that the persons who com- 
mitted theft were the same who committed the- 
murder. 

Held, that the corroboration connected the- 
accused with the crime of murder. {Adami, J.), 
SHEoBARHitj. Emperor. A.I.R. 1930 Pat. 164. 

Involuntary accomplices — Slighter degree 

corroboration enough. 

Where police officers act in conspiracy with one 
another to demand and receive illegal gratification 
and are ready to make use of their official position 
to enforce such demand, the testimony of 
aecomplices who are really victimised by them into 
offering them illegal gratification and have not 
willingly done so requires a much slighter degree 
of corroboration than would bo the case if the 
accomplices were entirely voluntary accomplices. 
33 Cal. 649, Bef. (Afir^a and Murphy, JJ.). 
Emperor v. C. E. Ring. 120 I.C. 340= 

31 Bom. L. R. 545=53 Bom. 479=31 Cp. L. J. 68 = 
1929 Cp. C. 114=A.I.R. 1929 Boro. 296. 
A man who has been guilty of a crime him- 
self will always be able to relate the facts of the 
case and if the confirmation be only on the truth of 
that history, without identifying the persons, that 
is no corroboration at all ; B. v. Farler, 8 C. and 
P. 106 and R. v, Ealhai Bux, B.L.R. Sup. Vol. 459’ 
(F.B.), Foil. {Cuming and Lort Williams, JJ.),. 
Rehati Mohan v. Emperor. 115 I. C. 258= 
32 C.W.N. 945=56 Cal. 150=30 Cp.L.J. 435 = 
12 A. I. Cr. R. 265 = A. I. R. 1929 Cal. 57. 

Dacoity — Approver — Corroborating witness- 

omitting to mention dacoits in F. I. B. — Ho corrobo- 
ration. 

Where a dacoity was committed and the evidence 
against the accused persons was that of an approver 
and Ihe corroborative evidence consisted of a wit- 
ness who said he identified certain accused pei> 
sons when they committed the dacoity but omitted 
to mention the dacoits by their names in the first 
information report, such omission is a disqualify- 
ing circumstance for accepting his evidence on the 
point of identification and there is absolutely no- 
corroborative evidence which connects or tends to- 
connect the accused persons with the crime : 
6 Bom. L.R. 443 ; 8 All. 806 ; A.I.R. 1991 Nag. 39 
A.I.R. 1922 Nag. 172 ; A.I.R. 1928 Nag. 78, Bel. on ; 
Bex. V. Baskerville, (1916) K. B. 658, Bef* 
(Kinkhede, A.J.O.). LODTA Mahar v. EMPEROR. 

114 I.C. 623=30 Cp. L. J. 331=1929 Cr. C. 108= 

A. I. R. 1929 Nag. 222. 

■ Confirmation does not mean that there 
should be independent evidence of that which the 
accomplice relates, otherwise his testimony would' 
be unnecessary. The evidence of an acoomplioe 
must be confirmed not only as to the oiroumstan^ 
of the crime, but also as to the identity of tnft* 
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B7IDBN0B ACT (1872), S. 133— Corroboration, 
what is. 

prisoner. The corroboration need not be direct 
evidence that the accused committed the crime ; it 
is sufficient if it is merely circumstantial evidence 
of his connection with the crime. (Sitturi, C.J. and 
Sa 2 a, /.). Ri.M PRASAD v. Empebob. 

106 I.C. 721 = 2 Luck. 631 = 1 L.C. 339 = 
8 A.I. Cr. R. M9=A.I.R. 1927 Oudh 369. 
— Co-accused and approver. 

There is no statutory prohibition against accept* 
ing the evidence of an approver who is thoroughly 
unreliable and base a conviction upon his uncorro* 
borated testimony, but to do so is extremely dan* 
gerous especially where such evidence when exa* 
nained is obviously open to criticism from the point 
of view of possible mistake, or intentional conceal* 
ment or misrepresentation. The confession of a 
criminal who has confessed hi*^ guilt, in so far as 
it implicates other poisons besides himself, must be 
treated as very little if at all superior in value to 
that of an accomplice who has received a pardon 
and therefore where the Court has a witness be- 
longing to each of these classes the question neces- 
sarily arises as a matter of logic whether unless 
both these witnesses survive every test which can 
reasonably and ought properly to be applied to wit- 
nesses so that in the result one can say with confi- 
dence that neither of them has swerved in substance 
from the truth the problem remains the same or 
whether tainted evidence is made better in quality 
by being doubled in quantity. (Walsh and Pullan, 
JJ.). Partab Singh v. Emperor. 96 i.c. 127= 

27 Cr. L. J. 879= A.I.R. 1926 All. 705. 

It cannot be said that as a point of law the 
evidence of the witnesses who support the statement 
of the approver is not corroborative evidence be- 
cause such evidence was known to the police before 
the approver was examined by them. (Newbould 
and B. B. Ohose, JJ.). IBRAHIM, In re. 

88 I.C. «58=42 C.L.J. «6=26 Cp. L. J. 1146 = 


A. I. R. 1926 Cal. 374. 
■ 'Verification of the approver’s confession 
may be of value as corroboration of his evidence in 
Court. (Newbould and B.B. Qhose, JJ.). Lbdu 

MOLLAt). Emperor. 87 I.c. 925= 

26 Or.L.J. 1037=62 Cal. 593=42 C.L J. 301= 


,, , _ A.i.jK. uaj. o 

Murder— Blood stains on accused’s shirt 

not sufficient oonoboration— -Evidence as to mot: 
does not dispense with need for corroborative e 
denM. (Le' Botsignol ar^ Ffordey JJ.). Jit SlN< 
t>. Emperor. 86 I.c. 811=26 Gp.L.J. 87f 
__ 28 P.L.R. 124=A. I.R. 1923 Lab. 

'Mor8 xftot that the aooueed were seen 


— vaMv vAAo aguubeu were seen w 
the approver a few days before the daooity is nc 
material ooiroboratioD of the evidence of the 
prover to the efieot that they joined him in 

dacoity. If the aoouaed person produces cert 

property whioh is identified at the trial as hav 

b^ stolen in the course of the daooity, it is su 

olent corroboration. (Scott-Smxth, A.C.J.). Haza 

Singh «. the Crown. 82 I.C. 707=6 L.L J. A7( 

28 Cr.L.J. 1347= A.I.R. 1924 Lah. 7 

-Approver' e deUntion w Police locfc-uois- 

fnater%al. ^ 


believed is 

BUffioient foundation whereon to repose a oonvio- 
tion is quite clear, but in practice the Courts e« 
fna 3 or% cautela insist upon corroboration of the an- 
provM 8 statement in material particulars. Where 
thoistatement of the approvers that there was a 
W^touB conspiracy to whioh the aooused was a 
^ttyiwaa supported by the evidenoe provingr 


EVIDENCE ACT (1872), S. 133— Corrobopation, 

what is. 

he did aid the parties to that conspiracy to obtain 
murderous weapons. 

Held, that there was sufficient corroboration. 
The faots that the approvers did not make state- 
ments as soon as they were arrested and that they 
were kept in the Police look-up during the enquiry 
were immaterial. (Le RossijnoZ, J.). TOTA SiNQH 
V. Emperor. 69 l.G. 462= A.I.R. 1924 Lah. 337. 
Identification by three persons and the re- 
covery of stolen property with the accused consti- 
tute a very satisfactory corroboration. (Dalai, J.O.)- 
Emperor v. Ram Charan. 27 O.C. 29= 

11 O.L.J. 210=29 Cp.L.J. 785= 
A.I.R. 1924 Oudh 314. 

' Production of stolen properly by accused « a 
corroboration. 

Where the only evidence against an accused 
perse n is that he has produced stolen property out 
of a place which is not in his own possession, that 
evidence is not sufficient to support a conviction 
for theft or for receiving stolen property. But the 
production of the property is clear evidenoe against 
the person producing it and is material oonobora- 
tion of the evidence of an accomplice who hag 
deposed that that person joined him in commit- 
ting a daooity or a burglary ox a theft. The dis- 
covery of stolen property out of a house jointly 
occupied by himself and his uncle, is corrobora- 
tion of the approver’s story against the accused. 
Such production might not be suffioient evidence 
of itself to support a conviction for being dis- 
honestly in possession of a stolen property, but it 
certainly is evidence against the persons produc- 
ing it. The value of the evidence is another 
matter, (Scott-Smith, J.). Khushal Singh v. 
The Orown. 76 I.C. 698 = 25 Cp. L.J. 234= 

A.I.R. 1923 Lah. 335. 

^An approver may be telling the truth and it 

is quite probable that he himself was concerned ia 
the murder but his statement as to who his accom- 
plices were, must be corroborated by reliable evi- 
dence before it can form the basis of a conviction. 
The oorroboratioH ofiered by the statement of two 
men who apparently knew something about the 
matter from the very beginning but refused to 
make any statement until the third day of the. 
police investigation, must be regarded with doubt 
and these witnesses may possibly be hiding them- 
selves at the cost of innocent men. (Clisvis, C. J, 
and Le Bossignol, J.). Fatta v. Emperor. 

67 I.C. 826=2 L.L.J. 296=23 Or.L.J. 476 = 

18 P.W.R. (Cr). 1922. 

Several persons making confessions — That' 
particular person is named by more than one, is 
not sufficient corroboration. (Chevis, J.). LALA 
v. Emperor. 65 I.C. 622=34 P.L.R. 1922= 

23 CP.L.J. 188=3 P.W.R. 1922 (Cp.)= 

A.I.R. 1921 Lah. 215. 

■ ■ ‘Motive not sufficient corroboration. 

The mere fact of there having existed an animo- 
sity in the mind of a person accused of murder 
against the deceased which might have provided 
some motive for a crime of this nature is not in 
Itself a corroborative factor of the evidence of ao-, 
complices or to put it in other words, if there had 
merely been this evidenoe of motive, such in itseli 
would of course not have been suffioient 
even a thought of oonviotion. and 
J J i). rhannc Bbldab V. Empebob. 

a B.L. T, 7a7=A4l A 1981 Pat. AOS. 


to justify 
BucknUl, 



751 


DECENNIAL DIGEST. 1921—1930. 


EYIDENCE ACT (1872), 8. 133-Retracted con- 
fession. 

— S. 133 — Retracted confession. 

Must be much more corroborated than evidence 

of accomplice taken on oath. 

A retracted confession is not the testimonj of an 
accomplice within the meaning of S. 133. A retract- 
ed confession should carry practically no weight as 
against the person other than the maker, because it 
is not made on oath, it is not tested by cross- 
examination and its truth is denied by the maker 
himself who has lied on one or other of the occa- 
sions and the very fullest corroboration would be 
necessary in such a case, far more than would be 
demanded for thesworn testimony of an accomplice 
on oath: 28 Cal. 689 ; 38 Cal. 559, Be/. (Newbould 
and Mookerjee, JJ.). MOYEZSabdab v. EUPEBOR. 

84 I. C. 712=40 C.L.J. 551 = 26 Cr. L.J. 360= 

A.I.R. 1925 Cal. 406. 

' A retracted statement of an approver, is 
admissible as evidence against an accused person. 
{Odgers, J.). VEERABHADBA v. Emperob. 

61 I.G. 528=22 Cr.L.J. 400=12 M. L.V. 385 
—■ ■ Buie as to. 

Though, as a matter of law, a conviction may 
be based upon a retracted confession if the Court 
can come to the unhesitating conclusion that the 
confession is voluntary, yet as a matter of pru- 
dence no conviction should be based upon such a 
retracted confession: 2 C.L.R. 132; 21 W.R. Cr. 49; 
27 0. 296; 18 A. 78, Bef.- {Jioala Prasad and SuXtan 
Ahmed, JJ.}. Maksud ali v. Emperor. 

60 I. C. 36=2 P.L.T. 773=22 Cp. L.J. 200 = 

A I R. 1921 Pat. 337. 

— S. 133— Value of accomplice’s evidence. 

Although it is not illegal to oonvict on the 

uncorroborated evidence of an accomplice there is 
consensus of opinion that a conviction on the un- 
corroborated testimony of an accomplice is rarely 
justified. Nature of corroboration that is required 
indicated. (Baza and NanavuUy, JJ.}. BACHCHU 
V. Emperor. 7 O.W.N. 862 = 1931) Cp.C. 1079= 

A.I.R. 1930 Oudh 455. 

Buie of practice. 

Although a conviction is not "illegal** merely 
because it proceeds on the uncorroborated testi- 
mony of an accomplice, the rule of practice is now 
firmly established that corroboration of such testi- 
mony in material particulars connecting each of 
the individual accused with the crime is necessary 
to justify his conviction. A.I.R. .927 Lah. 581, 
Bef. (Bhide and Johnstone, JJ.). HAKAM Sinoh v. 
Emperor. 1929 Cp. C. 626= 

A.I.R. 1929 Lah. 850. 

-One accomplice cannot corroborate another 
accomplice — ‘ Taint ’ must be removed. 

The testimony of one accomplice is of little 
value as a piece of corroborative evidence in sup- 
port of the testimony of another accomplice. The 
testimony of an approver can be used for the pur- 
pose of corroboration if the taint attached to it is 
removed. But this "taint” must be removed to 
such an extent that the Court is prepared to believe 
the testimony of the approver in the same way and 
to the same extent as the testimony of an ordinary 
witness whom it considers to be worthy of credit. 
A.I R. 1923 Lah. 76 and 20 P.R. 1919, Bef. (Bhide 
and Johnstone, JJ.). Hakam Singh v. Empebor. 

1929 Cp. C. 626= A.I.R. 1929 Lah. 830. 
■ Controlled by 8. 114, lUus- (6). 

Absolute rule of law regarding the evidence 
of accomplices that an accomplice shall be a com- 
petent witness against an accused person and a 
conviction Is not illegal merely because It proceeds 
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EVIDENCE ACT (1872), S. 133— Value. of accom- 
plice’s evidence. 

upon the uncorroborated testimony of an accom- 
plice is subject to a rule of guidance in illustra- 
tion (b) to S. 114 and which says that an accom- 
plice is unworthy of credit, unless he is corroborat- 
ed in material particulars. (Einkhede and Mohiud^ 
din, A.J.Cs.). MUSA v. Empebor. 

114 I.C. 609=30 Cr.L.J. 333 = 
1929 Cr. C. 257=A.I.R. 1929 Nag. 233. 
- — —•Principles explained. 

It is generally unsafe to convict a person on the 
evidence of accomplices unless corroborated in 
material particulars. In considering whether this 
maxim applies to a particular case it must be re- 
membered that all persons coming technically 
within the category of accomplices cannot be treat- 
ed on precisely the same footing. 

Accomplice evidence is untrustworthy for three 
reasons (i) He is likely to swear falsely to shift 
the guilt from him ; (ii) He being a participator 
in crime is likely to disregard the sanction of an 
oath ; and (iii) He gives evidence under promise 
of or in expectation of a pardon. Therefore if the 
principal evidence is of accomplices, it is tainted 
evidence and hence there is need for corroboration. 
26 Bom. 193; 14 Bom. 115, Foil. (Einkhede, A.J.C.}. 
Muhammad usuf Khan v. Emperor. 

114 I. C. 457=30 Cr.L.J. 311 = 
1929 Cr. C. 110 = A.I.R. 1929 Nag. 213. 

Withdrawal of prosecution does not make him 

independent witness — Corro6orafton of one accomplice 
by another is not independent. 

The withdrawal of prosecution against an accom- 
plice relegates him from the position of a co-accus- 
ed to bis original position of an acoomplioe who 
had for all practical purposes earned complete im- 
munity for his participation in the crime. His 
evidence under such circumstances could not be a 
piece of independent evidence. To regard the 
testimony of one accomplice as corroborated by the 
testimony of another accomplice is to hold that 
there is corroboration where under law or fact there 
is none at all. (Einkhede, A.J.C.}. MAHOMED 
YusAp Khan v. Bmpebor. 114 I.C. 457= 

30 Cr.L.J. 311 = 1929 Cr. C. 110= 
A. I. R. 1929 Nag. 215. 

If evidence of accomplice is truthful demand 

of corroboration is not obligatory on tribunal — It 
should apply intrinsic and extrinsic tests to ascer- 
tain truthfulness. (Courtney-Terrell, C.J. and Mac- 
pherson, J.). RATTAN DhANUK v. EMPEROR. 

113 I.G. 329=9 P.L.T. 672 = 8 Pat 235= 
30 Cr.L.J, 137 = 12 A.I. Cr, R. 41 = 

A.I.R. 1928 Pat. 630. 

It is impossible to hold that the evidence of 
an accomplice uncorroborated cannot be said to be 
evidence against an accused : A.L.J.R. 110, Bef, 
(Banerji, J.). BULCHAND v. EMPEROR. 

97 I.C. 489=49 All. 181 =24 A.L.J. 1050= 
7 L.R.A.Cr. 197 = 27 Cr.L.J. 1369= 

A.I.R. 1927 All. 90. 
Co-accused — Discharged instead of being ten- 
dered a pardon — Competent ujtfnsM. 

Whore in a trial for offence under S. 401 the 
case against an accomplice had been withdrawn on 
the ground that ho had aided materially in bring- 
ing to light the operations of the gang and ho was 
discharged under S. 494 (1) instead of tendering a 
pardon under S. 337 and then he was examined os 
a witness against his oo-aooused. 

Held, that there was nothing Illegal In the pro- 
cedure adopted and that the acoomplioe was a wm- 
petent witness In the case : Or. App. No, 22 of 1918 
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SVIDBKGE ACT (1872), S. 133— Yalae of aoeom- 

plice'B evidence. 

(Nagpur J.O.'s Court) and 25 Bom. 422, o». 

(Findlay, Mahadbou. Emperor. 

95 I. C. 471=27 Cp. L. J. 807= 
A.I.R. 1926 Nag. 426 

- Corroboration in all material pariicttlars is 
not necessary. 

In dealing with the evidence of an accomplice 
■the Judge is not bound to rely on such statements 
■only as are corroborated by other reliable evidence. 
Once a foundation is established for a belief that a 
witness is speaking the truth because he is corro- 
'borated by true evidence on material points, the 
■Judge is at liberty to come to a conclusion as to 
the truth or falsehood of other statements not cor* 
ioborated. {Macleod, G J. and Crump, 1.). BHIM* 
BAO NABASIMHA HUBLIKAR V. EMPEROR. 

86 I.C. 72=27 Bom. L.R. 120=26 Cp. L.J. 696= 

A.I.R. 1925 Bom. 261. 

- Provided that an accomplice is not a co- 
.Aooused under trial in the same case, in a trial 
before a Magistrate an accomplice is a competent 
witness and may be examined on oath. {Baguley, 
J.). A. V. Joseph «. Emperor. 85 I.C. 236= 

26 Cp. L.J. 492=3 Bqp L.J. 265 = 
3 Rang. 11 = A.I.R 1925 Rang. 122. 

- -Accomplice against whom case is loithdrawn— 
■One to whom pardon is tendered — Position of. 

An accomplioe witness against whom the case 
!has been withdrawn under S. 494 is less reliable 
than one to whom a pardon has been tendered 
under B. 887. The latter is pardoned conditional* 
ly and has before him, as an inducement to stick 
to the truth, the constant apprehension that his 
statement may be used against him in a trial here- 
after if he is proved to have given false evidence on 
any point. On the other hand the accomplice wit- 
ness who has not received a conditional pardon is a 
neer man in the witness-box since he is not pinned 
•down to a previous statement which may be based 
on tutored material by the fear of prosecution for 
perjury if his deposition in Court does not oones* 
•pond exactly with that previous statement. (Camp‘ 

J.), Ohhapbolia V. Empbbor. 


73 I. C. 808=24 Cp.L.J. 696^ 
.. . A.I.R. 1924 Lah. 23! 

-—ACMmplwe M competent witness. 

There is no provision of Indian Statute Law, nc 
18 there any principle of natural justice, whic 
onakes an accomplioe as such an incompetent wi 
ness at the trial of another person in respect ( 
the offence In the commission of which he was a 

accomplioe. The fact that the Local Governmer 

issued a Notifloatlou that persons though acoompl 
<es will not be proseouted by the Government 
*they gave evidenoe in the case, will not make thei 
Incompetent witneases.dfears.C. J. and Piggott, J. 
Empbbor u. har pb as ad Bhabqava . 

21 i.r. J «=«5 SIl. 226= * L.r! V 0, 

mu ^ f I. R. 1923 All. 9l 

— — The evidence of an accomplice by itself i 

■enough for a conviction, but it is a rale of praotio 

founded on experience that In every case where a 

:aocomplice has given evidenoe, the Court muE 

«ai8e a presumption that he is unworthy of oredi 

jmwfls corroborated in material partioulars. Fai 

aure to raise thie presumption is an error of lav 
uut in each ease the weight to be attaohed mni 

particular olroumetanoes. ' 
^^' ThornhiU , J J ,), Madan Gubtj v. Eupbroi 

863=24 Op. L.J;- 728= 


EYIDENOB ACT (1872), S. ISS—Talae of 

approver’s evidence. 

Long delay in giving statements — Taint of stw- 

pictow. 

An approver may be ‘telling the truth and it is 
quite probable that he himself bad a hand in the 
murder but his statements as to who his acooni- 
plices were must be corroborated by reliable evi- 
dence before it can form the basis of a conviction. 
The corroboration offered in this case was the state- 
ment of two men who apparently knew something 
about the matter from the very beginning but re- 
fused to make any statement until the third day of 
the police investigation. The delay may be due to 
their reluctance to implicate the accused after they 
had promised not to give information but it was 
obvious that statements obtained after such a long 
delay must be regarded with suspicion : and these 
witnesses may possibly be scheming themselves at 
the expense of innocent men. Even if these wit- 
nesses bear no enmity to the appellants and are 
related to them, the long delay in making their 
statements makes their evidence liable to grave 
suspioion. {Chevis, C, J. and Le Bossignol, J.), 
PATTA V. EMPEROR. 67 I. C. 828 = 

23 Cp. L. j. 476 = 2 L. L.J. 296 
= 18 P.W.R. 1922 (Cp.). 

Conviction of accused cannot be based on 

the evidence of accomplices unless such evidence 
is corroborated in some material and satisfactory 
manner. (Das and BuoknUl, JJ.}. Dhannu Bbl- 
DAR V. EMPEROR. 2 P.L.T. 757 = 

A.I.R. 1921 Pat. 406. 
— S. 133— Yalue of approver’s evidence. 

Dacoits, drawn from different places and com- 
mitting offence for over a long period — Consistent 
correct identification of every accused not fiecessary. 

In the case of a gang the members of which had 
been collected from an area with a diameter of 
over fifty miles, and had been ooocerned in daooi- 
ties in the course of which more than a hundred 
different individuals had taken part in the offences 
and where the offences had continued over a period 
of four years, it would almost be a miracle if any 
man had been able consistently to identify correct- 
ly every man who had taken part in these offen- 
ces, or who had belonged to the gang. No doubt, 
in such a oase the failure of an approver to identify 
a particular^ man on one occasion, although he 
identified him on others, weakens his evidence con- 
siderably in respect to that particular man. But 
this circumstance does not show such a man to be 
innocent and cannot outweigh other evidenoe 
which establishes his guilt. Even where the ap- 
prover's evidenoe is weak against a particular 
individual, that particular individual should be 
oonvioted when there is strong evidence apart from 
the evidence of the approver to establish that he 
was a member of the gang. (Stuart, C. J. and Rata, 

J khilawan V. Emperor. 112 1. 0. 337= 

8 0. W. N. 760=29 Op. L. J. 1009= 
11 A. I. Cp. R. 273=A.I.R. 1938 Oudh 430. 
Prtnctple explained. 

The evidenoe of an approver does not differ from 
the evidenoe of any other witness save in one par- 
ticular respect, namely, that the evidenoe of an 
accomplioe is regarded a6 inifio as open to grave 
suspioion. Accordingly, if the suspicion which 
attaches to the evidence of an accomplioe be not 
removed, that evidenoe should not be acted upon 
unless corroborated in some material parttoulap, 
and if the suspicion attaching to ‘the aooomplioe's 
evidenoe Is removed then that evidenoe may be aot» 
eo npoh» even though imoorroborated and the guilt 
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EVIDENCE ACT (1872). 8. 133-YalDe of 

approver’s evidence. 

of the accused may be established upon that evi- 
dence alone. The law on the point, as laid down 
in 8s. 114, 133 and 134, Evidence Act, gives no 
countenance to the contention that the uncorrobo- 
rated testimony of an accomplice is necessarily 
insufficient to establish a charge against an accus- 
ed. {Courtney-Terrell, C. J. and Macpherson, J ). 

Eattan Dhandk V. Emperor. 113 I. C. 329 == 

9 P. L. T. 672=8 Pat. 239=3« Cr. L. J. 137= 
12 A. I. Cr. R. 41= A I R. 1928 Pat. 630. 

Where the approver’s testimony was cot 
sufficiently corroborated by the evidence as to the 
recovery of articles which were incapable of 
identification, 

Held, the accused should not be convicted. 
{Abdul Raoof, J.). Shah Alam v. Crown. 

84 1.C. 1052=6 L.L.J. 280=26 Cr. L.J. 412 = 

A.I.R. 1925 Lah. 44. 

Charge 0 / murder. 

It is not safe to convict the accused for murder 
on the strength of an approver’s statement and the 
retracted confession of one of the accused, especi- 
ally when there is a conflict between the two state- 
ments and there is very little independent 
oorroboration. (Neave and Kendal, A. J. Cs.). 
Pabmeshwar V. Emperor. 82 I.C. 135= 

11 O.L.J. 325=25 Cr.L J. 1207 = 
A.I.R. 1924 Oudh 369. 

Approver'^ compliciiy in the crime must he 

proved. 

A statement should not be accepted as that of an 
approver without any test as to his complicity in 
the crime. Such a statement does not amount to 
evidence against the accused. [Dalai, A. J. C.). 
Sant Ram v. Emperor 74 I.C. 543= 

24 Cr. L.J. 799 = A.I.R. 1924 Oudh 188. 

- — Statement by one as corroborating that of 
another. 

There is nothing in S. 133 to suggest that the 
statement of one approver cannot be regarded as 
corroborating that made by another approver. No 
doubt if it cotild be shown that the approvers had 
ample opportunity of consultation, this corro- 
borative value would be greatly diminished. 
(Lumsden, J.). Emperor v. Darya Singh. 

77 I.C. 984=25 Cr. L.J. 520= 
A.I.R. 1923 Lah. 666. 

Approver's evidence corroborated by circum- 
stances may establish guilt. 

The approver referred to a story by one A who 
invited him along with appellants to join in the 
dacoity ; the incident of the story told by the 
approver turned out to be true on police inquiry. 
Appellants were seen with the appro\’er atSukho 
and arrested in his company at Mandra. The 
possession of the three tickets all from Gbakala to 
Mandra and bearing consecutive numbers was strong 
corroboration of tho approver’s story as to the 
appellants having accompanied him to tho scene of 
the occurrence. 

Held, the guilt of the appellants has been esta- 
blished beyond reasonable doubt by the evidence of 
the approver, which had been amply corroborated as 
i^ainst them. [Broadway and Martineau, /«/.). 
hakim V. King emperor. 84 I.C. 647 = 

26 Cr. L.J. 343= A.I.R. 1923 Lah. 153. 
I. An approver’s evidence is in itself tainted 
evidence though in some cases it may be worthy 
of belief for various reasons, but the uncorroborat- 
ed statement of an approver taken at the end of 
the trial is and must be of no value whatever. 


EVIDENCE ACT (1872), S. 134— Criminal trial. 

[ShadiLal,C.J. and Wilber f or ce, J.). StTNDERLAE 
Singh v. Emperor. 4 L.L.J. 264= 

A I R. 1921 Lah. 267. 

— 9. 133 — HisceilaneoQB. 

If one section is controlled by the other. 

Pet Subhedar, A. J. C . — Tho rule in 8. 114, Ulus, 
(b), that an accomplice is unworthy of credit unless 
be is corroborated in material particulars has be- 
come a rule of practice of so universal appli- 
cation that it has now almost acquired the force 
of law. 

For Jackson, A. J. C. — S. 133 cannot be entirely 
nullified by judicial decisions and there may be 
cases in which the rule in S. 114, Ulus, (b), should 
not be applied. The question arising in every case 
where the uncorroborated evidence of the accom- 
plice has to be considered is whether it can be be- 
lieved or not. Further when the evidence is 
strengthened by corroboration of other facts of the 
story by evidence of several accomplices or by con- 
fessions of co-accused, the question whether the 
maxim should still apply must receive careful con* 
sideration: A.I.R. 1921 Nag, 39. Bel. on. [Jackson, 
A.J.C. on difference between Staples and Swbhedar, 
A.J.Cs.). Doulat V. Emperor. 120 I. C. 721= 
31 Cr. L. J. 153=A. I. R. 1930 Nag. 97. 

If the evidence of an approver is discarded,, 

it must be discarded as a whole and the defence 
cannot base arguments on it any more than the 
prosecution. [Adami,J.). SHEO BARHI v. EMPEROR. 

A.I.R. 1930 Pat. 164. 

Duty of prosecution to show that evidetice i3 of 
accomplices and is corroborTted. 

It is mainly the duty of the prosecution to 
bring the accomplice character of the evidence to 
the notice of the Court and then invite it to believe 
it by reference to tb* corroborative evidence 
on record. An accused is under no 
obligation to do so. He can keep quiet and take 
advantage of the flaw in the evidence brought by 
the prosecution against him, or in short, of the 
weakness of the prosecution case. {Kinkhede, 
A.J.C.). Muhammad usap Khan v. Emperor. 

114 I. C. 457 = 30 Gr. 

1929 Cr.C. 110 = A.1.R. 1929 Nag. 215. 
The evidence of a spy requires corrobotaUoa 



A I R. 1925 Oudh 138^ 

Impossibility of corroborative evidence does not 

dispense with necessity thereof. . j v« 

It would be a perversion of the lesson gained 7 

accumulated experience of the conduct of 

complice to adopt any such rule of 

where oorroboration is not possible his 

may be accepted as true without corroboration, an 

accomplice is too immoral a person to 

credit without corroboration in material P* 

culars and if corroboration is not . f 

because it is not possible in the nature of things 

that it should be forthcoming it does 


accomplice less immoral. The guiding rule in 
behalf is furnished by Illus. (b) cf o- 
[Wazir Hasan, A.J.C.), MANNA ^AL u. 
EMPEEOB. 7S I.C 753 = 27 0 

25 Cr.L.J. 49= A.I.R. 1925 Oudh i. 

— B. 134— Criminal trial. , , . 

■In a criminal trial it is not incumbent upon 


—in a orimiuitA i/rn%i iw ao 

0 prosecution to produce all the 

kppened to have gathered at the ^ 

[ 6^0 occurred and that the production of two or 
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EYIDENOE ACT (1872), 8. ISA-Criminal trial. 

three of the respectable and leading members of 
the village ^ould suffice. {Broidway and Jai Lai, 
//.). Bahadur v. Emperor. 112 I.C. 215 = 

10 L.L.J. 229=29 Cr. L.J. 999. 

■One witness. 

It is not illegal to convict a man on the evidence 
of only one witness. It must entirely depend on 
the circumstances of each case. {Coutts Trotter, G. J. 
and Devadoss and Beasley, JJ.), Vebrappa GOUN* 
DAN V. emperor. 114 I C. 353=51 Had. 956= 

1 M. Cr. C. 56=28 M.L.W. 575= 
1929 M W.N. 185 = 30 Cr. L. J. 317 = 
A.I.R. 1928 Mad. 1186=55 M.L.J. 591 (F.B.). 
— B. 184-;-WiIl. 

■'■It is not necessary though it may be desirable 
to produce all the witnesses to a will, especially 
where its genuineness is challenged. {Kendal and 
PuUan, AJ.Cs.). Kalka Sinqh v. Jagwant 
Kdnwar. 89 I.C. 722=A.I.R. 1926 Oudh 69. 

— S. 186— Onus in appeal. 

■Witness disbelieved on inadmissible evidence — 


Effect. 


In ordinary cases the question of the onus is not 
of great importance In appeal where both parties 
have produced the whole ef their evidence upon an 
issue. Bnt where the witnesses have been dis- 
believed by admission and perusal of inadmissible 
evidaoM, e.pf., where certified copies of judgments 
in previous cases wherein the evidence of these 
witnesses was disbelieved, were put in without 
examining the witness under S. 136, the decision 
is vitiated. {Campbell, J.). Sohan SiNQH v. SANTA 
Singh. 83 I.C. 768=A.LR. 1923 Lah. 491. 

— 8. 138— Criminal trial. 

• Prosecution m not entitled to examine-in- chief 

on the substantive case after cross-examination by ac- 
cused. " 

After the cross-examination of the witness on be* 
"it accused the re-examination would 

ordinarily be directed to the explanation of the 
^®^®wed to in the cross-ezaminhtion. No 
uonM, anew matter may, by the permission of the 
Court, be introduced with leave to the other side 
S* ®M8s-cxamine the witness upon that matter. 

ut this cannot possibly entitle the proseoutiou to 
oxamme-m chief on, the substantive case of the 
prosecution after the defence has disclosed its case 
m the cross-examination of the witness. {Jwala 
Prasad, J.). Shivadhin Singh o. King Emperor. 

60 I.C. 662=3 P. L.T. 32. 
A.I.R. 1923 Pat. 116. 
^3 8— Doenmenta filed after examination. 
AftAf ^ document is produced by opponent 

af^ his witness s cross-examination is over the 
vntness oan be recalled for further oross-examina- 

andMacpher8on,JJ.) 
83 I C^20S-3 AGARWaL; 

209-3 Pat. 86 = A.I.R. 1924 Pat. 402. 

Ihcuments tendered i^Jter evidence, 

disbelieved without his at- 

wSk w ^ documents inconsistent 

with his deposition even though the documents 

were produced after his examination. In suoh a 

(r iscoani Saldane.) Naba Kumar Das « 
Budba nabayan Jana. 77 ic 

1923 MJV.N. 622=28 C.W.K. 689= 
-H , , ^ 83 M.L.T. 306=8 L.R,P.C. 28- 

rs ■ i',; 1923 P.O. 9^=45 lI,L.Jk438 (P.C 1 

of examination; I ’ 


EVIDENCE ACT (1872), 8. 145— AdmisBloB. 

Generally it is not the province of the Court to exa- 
mine witnesses and as a rule of the Court the Coui^ 
should leave the witnesses to the pleaders to be 
dealt with as is provided for in S. 138 of the Indian. 
Evidence Act ; where therefore the Court took tha 
witnesses into its own hands and proceeded with. 
their examination and they were not permitted ta 
be examined by the complainant or his pleader^ 

HeW, that a ground for transfer of the case was 
made out. {Wazir Easan, J.C.). JANKI v, Sheo 
Narain Singh. 82 I C. 154=11 O.D.J. 333— 

28 Cr.L.J. 1226=27 0.0. 246— 
A I.R. 1924 Oudh 371. 
— S. 138 — Omission of cross-examination. 

Probative value of evidence will deteriorate. 

Where a witness dies after examination-in-chiet- 
and before cross-examination, the evidence is ad- 
missible but the weight to be attached to such* 
evidence should depend upon the circumstances o£ 
each case and though in some cases the Court may 
act upon it if there is other evidence on record, its 
probative value may be very small and may even, 
be disregarded. {Spencer, Ag.C.J. and Kumaraswami 
Sastri, J.). Maharaja of Kolhapur v. Sdnda- 
RAM AYYAr. 93 I.C. 705=48 Mad. 1 — 

A.I.R. 1925 Mad. 497.. 
Evidence is not admissible. 

Section 133 implies that the party had an oppor- 
tunity to cross examine and does not mean thatr- 
merely a right to cross-examine a witness without 
an opportunity being ofiered for cross-examination 
is sufficient compliance with the requirements o6 
the law. {Jwala Prasad and Coutts, JJ.). MOTI 
Singh v. Dhanukdhari Singh. 73 I. G. 339= 

24 Cp. L.J. 595 = A.I.R. 1923 Pat. 53. 
— 8. 138 — Scope. 

-Section 138 deals not with the rights of the- 

party but only provides the order in which the 
proceedings are to be conducte.d. {Cumung an^’ 
Lort-Williams, JJ ). EMPEROR o. O.A. MATHEWS. 

1929 Or. C. 669= A. 1. R. 1929 Cal. 822. 
— 8. 141— Prosecution witness. 

Leading question without declaring wiinsss- 

hostile. 

It is nob open to the prosecution to put a ques- 
tion of the nature of cross-examination to theit 
own witness without declaring him hostile and 
then cross-examining him. It is improper for the 
Court to allow the question; the question and the- 
answer are both inadmissible and cannot be taken- 
into consideration. {Coutts and Das, JJ,). Jagdeo 
Singh V. Emperor. 711. C. 117= 

1 Pat. 758=4 P.Ii.T. 232=24 Cr. L.J. 69= 

^ , A.I.R. 1923 Pat. 62. 

— S. 145— Admissibility. 

— ; — Before a previous admission can be used 
against a party it must be put to hin^ and an op- 
portunity afforded to him to explain it if it is capable- 
of explanation. {Tek Chandand Agha Eaidar, 
J/.). Maryam t>. Nagina. 12 L. L.J. 161.. 

necessary, in order to make the pre- 
vious statements admissible for the purpose or 
imputing the credit of a witness, that the aooused 
should have had an opportunity to oross-examine. 
[BSadgavkar, J.) Emperor v. Raghoo Ganpat 

^ u *'^“28 Bom.L.R. 775= 

27 Cr. ti.J. 1061=A.I.R. 1926 Bom. 404, 
— S. 14&— Admission. 

— —Where^ admission is nob put to the partv 
making it and the party making it is not exsSiS 
ed on It under a. 146, the admission is not lesaR 
OTldenoe and cannot bo used ; against the nartY 
making it: A, I. R. 1916 P. 0* 7 *!ll 0. 
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DECENNIAL DIGEST, 1921—1930. 


EVIDENCE ACT (1872), S. 145 — Depositions In 

commitment proceedings. 

iJe/.; 31 P. R. 1903, DUs. from. (Tek Chand and 
Aglia Haidar, JJ.). MUHARRAM ALI v. BARKAT 
■Ali. A.I.R. 1930 L&h. 695. 

— S. 145— Depositions in commitment proceed* 
Ings. 

Former statement canrujt he put in under 

S. 288, Cr P. Code without putting to witness. 

No doubt when depositions before the commit- 
ting Hagisitrate are admitted in the Sessions Court 
tinder S. 288 they are on the same footing with any 
other evidence in the case. But 8, 145. Evidence 
Act: governs the position in so far as these state- 
ments are used for contradicting the witness either 
•mainly or incidentally. Depositions, therefore, 
taken in the Committing Magistrate’s Court which 
•contradict the evidence given in the Sessions Court 
cannot, however, be put in without putting them 
to the witness : A. I. R. 1922 Pat. 40; 7 All. 862. 
Appi-.', 28 All. 683, Expl. and Not appl\ 4 C.W.N. 49. 
Dtss. from. Other case-law referred. {Scroope 
and Dhavle, JJ.). NANHU MAHTONw. EMPEROR. 

A.I.R. 1930 Pat. 338. 
— S. 145— Document tendered after examination. 
Documents tendered after evidence. 

A witness cannot be disbelieved without his at- 
tention being drawn to the documents inconsistent 
with his deposition even though the documents 
were produced after his examination. In such a 
-case he should be recalled for further cross-exami- 
nation. (Viscount Haldane). Naba Kumar v. 
RUDBA NARATAN. 77 I.C. 141 = 

1923 M.W.N. 622=28 C.W N. 589= 
33 M L.T. 309 = 5 L R.P.C. 25 = 
A.I.R. 1923 P.C. 95 = 45 M.L.J. 438 (P.C.). 
“S. 145— Evidentiary value. 

Cr. P. Code, S. 164. 

Previous statements used for discrediting the evi- 
dence of a witness cannot be used as substantive evi- 
dence: 31 Cal. 129 (P.C.), Ref. ; 26 Mad. 191 and 
17 0 . 0. 863, Foil. (Walsh and Kendall, JJ.). BiSHEN 
Datt V. Emperor. 105 I C. 677= 

8 L.R.A. Cr. 130=8 A-I. Cr. R. 287= 
25 A.L.J. 994=28 Cr. L.J. 965= 

A.I.R. 1927 Ail- 705. 


—8. 145— First information. 

A first information report can only be used 

to corroborate or contradict under the provisions of 
Ss. 157 and 145, the person who makes it. It can- 
not he used as substantive evidence to contradict 
other persons ; A.I. R. 1928 Lab. 17, Foil. (Addison 
and Dalip Singh, JJ.). GAMAN v. EMPEBOR.i 

116 I.C. 187=11 L.L J. 1 = 
12 A. I. Cr. R. 453 = 30 Cr. L.J. 571 = 

A.I.R. 1928 Lah. 913. 


■The statement of a person recorded by the 


police as a first information report can be proved to 
corroborate that person's evidence in Court under 
^he provisions of 8. 157, to impeach his credit by 
-cross examination under 8. 145 of the Act provided 
that the procedure there prescribed is observed, but 
it cannot be used as substantive evidence ag^’^st 
him • 4 P.R. 1918 Cr,, Foil. (Tek Chand and Cold- 
stream, JJ.). Thakab SINGH V. Emperor. 

107 I.C. 761 = 29 Cr. L.J. 277 = 9 A. I. Cr. R. 516. 
—8. 145— Mode of oontradiotlng. 


-- -Procedure. 

If the defendant wishes to oross-examine a 
witness on a previous deposition with a view •’O d*®' 
•crediting him the attention of the witness must be 
-drawn to those disorep'inoieB so that be may ha-ve 
the chance of explaining them. In such a case it is 
«iot proper for a judge to stop the examination and 


EVIDENCE ACT (1872), S. 145— Police diary. 

have the whole deposition filed with a view to dis- 
crepancies being pointed out at the time of argu- 
ment. (Waller and Cornish, JJ.). SUBBIAH 
Thevan V. Emperor. 1929 M. W. N. 789. 

In order to contradict a witness by a writing 

or a former statement made by him, it is essential 
that writing or statement should be put to him. 
(Broadway and Agha Haidar, JJ.). MAKHAN 
Singh u. Emperor. 119 I. C. 333= 

30 Cr. L. J. 1052. 

— S. 145 — Mode of proof. 

S. 145 controls S. 155. 

Section 155 only lays down that the credit of a 
witness may be impeached inter alia by proof of 
former statements inconsistent with any part of his 
evidence which is liable to be contradicted ; but it 
does not lay down the manner in which the former 
statement is to be proved. The mode of proof of 
such a statement in writing when it is sought to be 
tendered in evidence for contradicting a witness is 
provided in S. 145. In other words S. 155 is con- 
trolled by S. 145 and is not independent of it. (Jai 
Lai and Bhide, JJ.). GOPI OhanD v. EmPBROB. 

A. I. R. 1930 Lata. 491. 

—8. 145— Newspaper. 

-Extract from newspaper by itself is not ad- 
missible though can be used to contradict or corro- 
borate writer. (Stuart, C. J. and Baza, J".). NiSAB 
Adi Khan v. Muhammad Ali Khan. 

119 I. C. 337=6 0. W. N. 549= 
A. I. R. 1929 Oudh 494. 

—8. 145-ObJeot. 

The object of the provision iu S. 145 is to 

give the witness the chance of explaining or 
reconciling bis statements before the contradiction 
can be used as evidence. (Chotzner and Dural, JJ.). 
MAdari Sikdar V. Emperor. 102 I.C. 550= 

54 Cal. 307=28 Cr. L J. 582= 
8 A.I. Cr. R. 112=A.I.R. 1927 Cal. 514. 


—8. 143— Omission to draw attention. 


Previous statement cannot be used to contradict 

him. 

Where the witness seemed to have improved in 
his evidence in the Court, upon the statement 
made by him in the first information report, 

Held, that inasmuch as bis attention was not 
directed to the statement made by him in the first 
information report in accordance with the proce- 
dure laid down in S. 145 that statement cannot be 
used for tho purpose of contradicting the evidence 
given by him in Court. (Scott-Smith and Martineau, 
JJ.). Mohna V. The Grown. 8S I.C. 406= 

7 L.L.J. 59 = 26 Cr. L.J 774= 
A.I.R. 1925 Lah. 828. 

—8. 145— Police diary. 


PrirteipU explained. 


It is only what is written in the police diaries 
;hat can he used under 8 . 145, to contradict the 
witness, and what the Police officer stated that a 
witness said or did not say, is inadmissible. TaO 
way to prove those portions of the written state- 
nent of a witness which have been speoifioaHy 
put to him in order to contradiob him is for the 
iccused to mark the passage or passages 
:opy from the police diaries given to him and then 
:o ask the writer of the statement to say that it s 
i true copy : (A. I. R. 1926 Lah. 847 and A. I. K. 
1926 Lah. 837, Ref. to. (Addison 
TJ.). DHABAM SINGH 0, EMPEROR. I®® I*®* 

9 A.I. Cr. R. 567 = 39 Cr. L J. 943- 

A.I.R. 1928 Lah. 807. 
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BYIDENGE ACT (1872), 8. 115— PreYloM depoai- 
tion. 

— S. 14S — Previoos deposition. 

— Before a previous admission can be used 
against a partj', it must be put to him and an op- 
portunity afforded to him to explain it if it is capa- 
ble of explanation. (Tek Chand and Agha Haidar, 
JJ.). GHULAM MUBTAZA V. NAGINA. 

A. I. R. 1930 Lah. 991. 

Deposition before Magistrate vrho first started 

to try the case cannot be used for the purpose of 
discrediting the evidence given before another 
Magistrate unless it is produced in evidence. 
(Fforde, J.). Sawan Singh v. Cbown. 
90 I.C. 657=7 L.L.J. 339=26 P.L.R. 811 = 
26 Cr. L.J. 1585 = A. I. R. 192S Lah. 499. 


— 8. 145— Proof of statement. 

The statement by which it is sought to coa* 
tradict the prosecution witness under S. 162, Gr. 
P. C. must be either proved by the investi- 
gating officer, or must be admitted by the witness 
in his cross-examination, or must be proved in 
some other way before it is put to the witness under 
S. 145. (Patkar and Bak^r, JJ.). Shaikh USMAN 
V. EMPBEOE. 107 I.C. 97=52 Bora. 195= 

9 A.I. Cr. R. 476=29 Cr. L.J. 221 = 
29 Bom. L.R. 1581 = A. I.R. 1928 Bom. 23. 


—8. 145— Proper contradiction. 

Where the purpose of the production of the docu- 
ment at the time of cross-examination of a witness 
seemed to have been well understood by him 
and from the record of his deposition it was mani- 
fest that after being shown the document, he was 
directly asked whether it was not a fact that he 
was not at a particular place on the alleged date as 
was clear from the document and where on re- 
examination no Attempt was made to elicit any 
explanation, 

Held, the witness was properly contradioted. 
{Sir Lawrence Jenkins.) BAIKDNTHA Nath Chat- 
TBBJI V. PRASANNAMOYI DEBYA. 

72 I.C. 286=27 C.W.N. 797= 
A.I.R, 1922 P.C. 4f)3=M M.L.J. 699. (P. C.). 


— 8. 145— Report of police. 

^ report made by a police officer in connexi 
with an enquiry made by him in the exercise 
his lawful^ jurisdiotion is admissible in evidet 

proceeding only for the purpose 
refreshing his memory in case the police officer 
exa^ned as a witness. {Piggott, j]. Baldi 
ram V. KUNKUN ram. 88 I.C 686 

6 L.R.A. CiY. 398= A.I.R. 1925 All. 8f 
— 8. IW— Scopes 

Under S.' 145 a witness may be cross-ej 

mined as to previous- ' statement made by him 

writing without such writing being shown to h' 
or temg proved. Only if it is intended to conti 

before the writing can be proved, be called 

are^'tobe used for t 

stlbba Bao, JJ.), Bamakka v. V. Naqesa 

1 I i» 4J?i‘®:'^92=47Mad. BOO 
a 4MR Q* * ^28 Mad. 145=48 M.L.J. I 

8- 148^StatementB to police. 

' TT a section nuessarv. 

Under S. 162,CT.P.Code., a st^ment made bef< 
the investigating officer can he used for the 

witness when o 
ed at the trial hut after strict complianti 

of S. 146, Evidence Aot. 

admits to have made the a 
mentthe^reviooB statement In writing need n< 


EYIOBNCB ACT (1872), S. 145— Statements tG 
police. 

proved. If he denies to have made any such state- 
ment and it is intended to contradict him the 
relevant portions of the record contrary to his state- 
ment in Court must be read to him and the witness- 
should be given the opportunity to reconcile the 
same. It is only after this is done that the record 
of the previous statement becomes admissible iiv 
evidence for the purpose of contradicting the wit- 
ness and cin then be proved in any manner provid- 
ed by law, {Jai Lai and Bhide, JJ.). GOPI Chani>- 
V. Emperor. A.I.R. 1930 Lah. 491. 

‘If the entire statement is no part of the judi* 
cial record. 


Only those portions of statements made by wit- 
nesses before the police as have been actually 
used under S. 162, Cr. P.Codc, to contradict th& 
witnesses in the manner provided inS. 145, in tho 
course of their cross-examination or re-examina- 
tion are parts of the judicial record and can bo 
treated as evidence in a case. The other parts of 
the statements cannot be relied upon by the prose- 
cution or the defence in determining the guilt or 
innocence of the accused and should not be refer- 
red to by the Judge. {Tek Chand and Agha Haidar^. 
JJ.). Mt. Sabhai V. Emperor. 121 I.C. 66= 

31 Gr.L.J. 199= A.I.R. 1930 Lah. 449. 


Cr. P. Code. S. 162 — Stage when it can be used,. 

So far as proceedings before charge are oonoenr- 
ed. copies of witnesses, statements made to the. 
police should not be granted uutil the stage of 
cross-examination is reached. If that stage is- 
allowed to goby without application being made,, 
an accused must wait until the witness is again, 
about to be subjected to cross-examination before 
he oan claim grant of a copy. Under S. 145, until 
the occasion arises for putting the statement to, 
the witness it cannot legally be used for any pur- 
pose whatsoever. It should nob therefore be plaoedi 
in the accused’s hands until that stage in the- 
trial has been reached whan he may so use it. 
{Curgenven, J.). PUBLIC PROSECUTOR, MADRAS • 
V. Vedi. 122 I.C. 463=2 M. Cr. C. 243= 

1929 M.W.N. 886=31 M.L.W. 241= . 

1930 Cr.G. 185=31 Gr.L.J. 414= 
A.I.R. 1980 Mad. 185. 

Procedure indicated. 


uupjr bue Hwnemenii maae uuo jivnun 

cannot be used against the witness till he has been 
confronted with it. The right procedure, when a 
prosecution witness is contradicting himself, is bo 
ask the Judge to look into the diary and decide 
whether the accused person should not have a 
copy of the statement. If such copy he granted, the 
witness’s attention must, be called to the same: 
A.I.R. 1916 P.C. 7, Ref. {Meats, C.J. and MukerjeCi 

J.). KASHI Bamv. Emperor. 109 i.c, 120= 

26 A.L.J. 139=9 A.I. Or. R. 249= 
9 L.R.A. Cr. 30=29 Or-L.J. 472= 

A.I.R. 1926 All. 280, 

Sow they con be used. 

The only way a witness can he contradicted by 
statements made to the police under the provisions 
of 8. 169, Cr. P, Code, is to prove his written 
statement and put it to the witness under S. 146 
Indian Evidence Aot, to permit him to explain the 
contradictions, if any. Statements made to the 
police cannot be used at a trial in any other wav 
{Addison and Kemp, JJ.). Empbborv. Ibbahim' 
106 1,0. 807 = 8 Lah. 608=28 P.L.R. 640= 
28 0rbL.J. 963=9 Or. R. 133= 

R.I.R.<i928 Lab. 17. 
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DECENNIAL DIGEST, 1921—1930. 


EVIDENCE ACT (1872). S. 145— Statements to 
police. 


First information report — Statement by third 

parties to police during investigation and counter-in^ 
formation against complainant or his party — Princi- 
ples explained. 

The first information report against the accused 
is clearly not a statement within the contempla- 
tion of S. 162 because it is not made in the course 
of an investigation. Such report has to be tended 
under one or other of the provisions of the Evi- 
dence Act. The usual course is for the prosecution 
to call the informant and for the first information 
to be tendered as corroboration under S. 157 ; but 
it could also be tendered in a proper case under 
S. 32 (1) as a declaration as to the cause of the in- 
iormint’s death, or as part of the informant’s con- 
duct (of the res gestae) under S. 8. Theoretically, 
the defence could prove the information to impeach 
the informant’s credit under S. 155 or to contradict 
him under S. 145. 

Statements made by third parties to the police 
in the course of their investigation can be used as 
-corroboration under S. 157, or in contradiction 
under S. 145 or to impeach credit under S. 155 
provided the person who made the statement is 
called as a witness. This would apply to the pro- 
secution and to the defence indifierently under the 
Evidence Act. But S. 162 of the Cr. P. Code 
enacts first that if such a statement is not record- 
ed in writing it cannot be used in evidence in any 
-eircumstance or for either aide or for any purpose ; 
A.I.R. 1920 Rang. 116 (F.B.) : A.I.R. 1925 Lah. 399 
-and A.I.R. 1924 Bom. 510, Foil. 

If such a statement has been recorded in writing 
then it cannot be used for any purpose but one 
and that by the defence. Provided that the per- 
son who made it is called as a witness for the pro- 

aecution the defence may apply for a copy of the 

statement and if it be proved may use it under 
S. 145 of the Evidence Act to contradict that 


•witness. , - . 

It sometimes happens that after the firstinforma- 

tion has been laid against the accused, a counter- 
information is laid against the complainant or his 
party by a member of the accused’s party who is 
not himself an accused. As this comes under 
•S. 154 and must be reduced to writing and signed, 
'it cannot come within S. 162. Whether it is ad- 
■missible at the trial of the accused will depend 
upon the circumstances and must bo decided 
under Evidence Act. The police cannot of course 

treat statements as informations unless they are 

teally received as such and come truly and pro- 
perly within S. 154. [Rankin and 
AZIMADDY V. EMPEBOB. 99 I.C. 227- 

UC.V.J. 233 = 28 Cr. L.J^ 7. 


.Compliance with section necessary 


The provisions of S. 162 as amended absolutely 
bar the use of statements, both oral and written 
and make those statements inadmissible for any 
Xr. under the Evidence Aot in an, enq"-/ - 

andMaungBa, L. J- 30=4 Rang. 72= 

27 Cr. L.J. 881 =A.l;R. 1926 Rang. ue. (P. B-). 

lf^M'iLra?;i'ln:rrrAe e.n^a 


EVIDENCE ACT (1872). 8. 1S3— Scope. 

and opposed to this section. [Phillips and Venkata- 
subba Rao,JJ.). B. BHAVAMMA v. B. RamammA. 

78 I.C. 176=19 M.L.W. 203=1924 M. W.N. 270= 
34 M. L T. 335= A.I.R. 1924 Mad. 337. 
— S. 145— Uninterpreted depositions. 

Depositions of the witnesses in a previous 

case in which there has been no compliance with 
the provisions of S. 365 may not possibly be used 
as evidence in the case in which they were made, 
bat nevertheless they can be used on a subsequent 
occasion to contradict the witnesses under S. 145. 
[Adam, and Scroope, JJ.). FAZLUR RAHMAN «. 
King Emperor. 104 I.C. 100=6 Pat. 478= 

8 P. L. T. 773=8 A. I. Cr. R. 555= 
28 Cr. L.J. 772=A. I. R. 1927 Pat. 315. 
— S. 149— Leading questions. 

If may be ask^ without declaring witness hos- 
tile. 

Section 154 read with S. 143 provides that the 
Court may allow the party to put leading ques- 
tions to his own witnesses. This does not neces- 
sarilv mean that he must declare the witness 
hostile and cross-examine him. It is only when he 
declares the witness hostile and cross-examines 
him that he cannot rely opon his evidence. Where 
the Public Prosecutor asks a witness some ques- 
tions with the permission of the Court desiring to 
get from him not a contradiction of what he said 
but something in addition, he eanoot be said to 
have cross-examined the witness. The questions 
are merely leading questions. 

Per Lort-Williams. J., contra — Sections 143 and 
154 read together do not give power to prosecution 
to put leading questions to their own witnesses 
even with the assent of the Judge. The meaning 
of S. 154 is that with permission of the Court they 
may treat a witness hostile and cross-examine him. 
[Cuming and Lort-Williams, JJ.). BiKBAM ALI 
PRAMANiK V. Emperor. 60 C.L.J. 467= 

1930 Cr. C. 139=31 Cr. L.J. 610= 

A.I.R. 1930GaI. 139. 
—S. ISO— Criminal proiecation. 

There is no absolute privilege in the case of 

an advocate but a question asked in oross-examina- 
tion makingan imputation as regards a witness 
affords no ground ordinarily for a criminal prosecu- 
tion: A. I. R. 1927 Gsl. 823, Foil. [G. C. Ghosh and 
Gregory, JJ.). NAZIR AHMAD v. JOGESH CHANDRA 
BANEBJI. Ill I-O- 569=29 Cr- L. J. 889= 

11 A.I. Cr. R. 156. 

— B. 151— When allowed. 

’Inheritance-^Questions as to unchastity. 

During the examination of one of the defendant 
by plaintiff a question was put whether she was 
made pregnant by a certain person. The question 
was objected tobut the plaintiff contended that it 
was relevant, his case being that the witness did 
not inherit the property by reason of her unohas- 
tlty daring the life-time of her husband. If the 
plaintiff's case was that she did nob inherit the 
property of her husband by reason of her unchas- 
tity during his life-timo, then the question would 
be relevant. If, however, it was asked for impeach- 
ing her credit as a witness, the Court will have to 
consider the provisions of Ss. 146 and 148 to 152 of 
the Evidence Act. [Chatterfee and Pearson, JJ.). 
SUBALA DASI V. INDRA KUMAR HAZZBA. 

65 I. C. 692=A. I. R. 1923 Gal. 315. 
—S. 153— Scope. 

Sections 153 and 155, Evidence Act, must be 

strictly construed and narrowly interpreted if the 
Courts governed by the Act are to be spared the task 
in many suits of prosecuting on most perfect 
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EYIDENCB AOT (1872). 8. 184-CroBg examinft- 
tion without ezamination-in*obief. 

tnaterial issues, ■which have no beating upon that 
Tsallj in contest between the parties : A. Q. v. 
Silchcock, 1 Ex. 91, Ref. [Lord Blanesburgh.) 
BHOQII.AD BHIKACHAND v.ROYAL INSURANOBCO., 
LTD. 108 I.C. 1 = 6 Rang. 142 = 

26 A. L. J. 377 = 32 G.W.N. 593= 
ATC.Ii.J. 650=30 Bora. L.R. 818 = 28 M L W. 276= 
A. I. R. 1928 P C. 54=54 M. L. J. 545 (P-C.) 
— S. 154— Crosa-exaraination withont examl 
natioD'ln'Chlef. 

A prosecution witness not called by the pro- 
secution but “ tendered as gained over” cannot be 
«r038-examined by the prosecution. (iJoss and 
Wort, JJ.). Ramjag Ahir u. Emperor. 

109 I. C. 114 = 7 Pat. 55 = 9 P. L. T. 567= 
29 Cr. L.J. 466=A.I.R. 1928 Pat. 203. 
— S. 154— Cfoss-examlnation withont permission. 

Procedure explai'tied. 

The party desiring to cross-examine its own 
witness has to take the permission of the Court, 
implying thereby that there is a discretion in the 
Court whether it would permit the witness to be 
cross-examined or not. That discretion has always 
Ic be exercised with caution by the Court before 
which the matter comes up for consideration. 
Putting questions by way of cross-examination to 
.one’s own witness without the permission of the 
Court is a procedure not to be allowed. [Cuming 
-and S£tiker% JJ.). Khijibuddin v. Empebob. 

92 I. 0. 442=93 Gal. 372=42 C.L.J. 504= 
27 Gr. L.J. 266=A.I.R. 1926 Cal. 139. 

*-8. 164— Difference in statements. 

-Cross-examination must be directed for dis- 

aredibing altogether. 

The fact that the statement of the witness 
-differed from the statement recorded by the Sub- 
Inspector shortly after the ocourrenoe, is not a 
^sufficient reason, to oross-ezamine him as a hostile 
'witness and it must be understood that he 
should be cross-examined to be discredited alto- 
gether, and not merely to get rid of part of his 
“testimony. [Walmsley and Pearson, JJ.). EM- 
PBBOB V. SATYENDBA KOMAB DUTT. 

71 1.O. 657=37 0. L. J. 173=24 Cr. L. J. 198= 

A. I. R. 1928 Cal. 463. 

—8. 154— Hostile witness. 

■ — D efinition. 

A hostile witness may be defined as one who 
•from the manner in which ha gives his evidence 
(vrithln which is included the fact that he is 
willing to go back upon, previous statements made 
T)y him) shows that he is not desirous of telling 
•Uie truth to the Court. {O.C. Ghose and Pearson, 
■JJ.). PANOHARAIf QOGAI t). EMPBBOR. 

51 O.L.J. 203=34 C.V.N. 526= 
^ A.I.R. 1930 Cal. 276. 

— Ground for dtseredshng a witness as hostile. 

The grounds that witnesses do not support the 
•proseoutlon story, but they are neighbours of the 
accused and they have been won over by them 
that one of them is a tout and the other is a man 
•of straw and quite unreliable, axe no reasons for 
•declaring the witnesses hostile; and unless there is 
wmething in their depositions which is conflicting 

•vrith earlier statements made by them, which would 

afford ground for thinking that they have been 
gained ever by lihe defence, the prosecution is not 
■entitled to declare them hostile. The fact that the 
“witnessos • are neighbours of the acoused is not - 
euffloient ground for treating thenj as hostile in. 
ordetvto discredit the statements that they i made 
4hv<natahU.t||t)the.Jefeno9, aftli , 


EVIDENCE ACT (1872), 8. 154— Parpose of croBl- 
examination. 


Sahay, JJ.). PABMESHWAB DAYAL V. EMPBBOB. 

94 I.C. 705=7 P.L.T. 667=1928 P H.C.C. 139= 
27 Cr. L.J. 657 = A.I.R. 1926 Pat. 316. 

Definition of — Treating witness as hostile <s 

matter for Court's discretion. 

A witness who is unfavourable is not necessarily 
hostile; a hostile witness is one who from the 
manner in which he gives his evidence shows that 
be is not desirous of telling the truth. Where a 
witness stands in the situation which naturally 
makes him adverse to a party desiring his testi- 
mony, the party calling the witness is not entitled 
as of right to cross-examine him. The matter is 
entirely in the discretion of the Court whether to 
permit the person calling the witness to put any 
questions to him which might be put in ctoSB- 
examination by the adverse party. 12 M. I, A. 
380 (P. C.), Disi. and 42 Ch. D. 373, Ref, U>. 
[Mookerjee and Buckland, JJ.). LACHIBAM 
Motiram BOID V. Badha Charan Paddar. 

66 I.C. 15=49 Cal. 93=34 C.L.J. 107= 

A.I.R. 1922 Gal. 267. 

Necessary— Witness cannot be treated as hasi^ 

witness as of rights Principles to determine who is a 
hostile witness discussed. 


There is with regard to S. 154 no distinction on 
principle between an attesting witness whom a 
party is obliged to call and any other witness whom 
he may cite of his own choice; but the Qourt may, 
in the exercise of its discretion, be more easily 
persuaded in the former case than in the latter. In 
view of the provision of the Indian Evidence Act, 
there is no room for application, in this country, of 
the view taken in some English oases, ^at a 
necessaiy witness, that is, one whom a party is 
compelled to call and who may therefore be 
considered rather the witness of the Court than of 
the party, as an attesting witness to a Will, can 
bo discredited as of right by his own side. 

Two important points must be borne in mind; 
first that a witness is considered adverse When, in 
the opinion of the Judge, he bears a hostile animus 
to the party calling him and not merely when his 
testimony oontradiots his proof; in other words, a 
hostile witness is one who from the manner in 
which he gives his evidence shows that he is not 
desirous of telling the truth; and, secondly, when a 
vntness is treated as hostile and cross-examined by 
the party calling him, this must be done to dis- 
credit the witness altogether and not merely to get 
tid of part of his testimony. Coss-iaio referred. 
(ofMkerjee and Fletcher, JJ.). Sarbndra Krishna 
t>. Banbe DA 8SBE. 59 I.O. 814=33 O.L.J. 34= 

n ^ A I B. 1921 Cal. 677. 

—8. 154— Power under. 

— ■ -Commissioner . 

A Coi^issioner for taking evidence cannot 
exercise the discretion vested In the Court under 
S. 154. [Mookerjee and Fletcher, JJ.). Surbndra 
Krishna v. ranbe Dassbe. 59 i,(j 814= 

33 C.L.J. 34= A.I.R. 1921 Oal. 677. 

—8. IM— Purpose of ^oreas-ezaminatlon. 

To obtain admission on which party cross- 
examining may rely. t' u 

A pMby is allowed to oross-ezamine Ite own wit- 
ness because that wUnesa displays hosblliby and 

not necessarily because he displays untiuLful- 
ness. The purpose of auoh orosa-examina- 
tion IS to obtain admissions and it would beridl- 
oulous te assert that a party, orosa-examlninc a^ 
I witness? thereby prevented from relying 
imisBiona and to hold that the fact that 
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EYlDENCE ACT (1872), S. 154— Result of cross- 
examination. 

is being cross-examined implies an admission by 
the cross examiner that all the witnesses’ state- 
ments are falsehoods : A. I. R. 1927 Bom. 501, Bel. 
on ; Bradley v. Ricardo, (1831) 8 Bing. 57, Ref. 
Faulktier Brines. (1858) 1 F. & F. 254; A.T.R. 
1926 Cal. 139; A.T.R. 1928 Cal. 690. Diss. /rom. 
{Courtr,ey Terrell, C. J. and Dhavle, J.). SOHBAT 
Sao V. Emperor. 124 I.C. 836=11 P.L.T. 149= 

9 Pat. 474= A I.R. 1930 Pat. 247. 

— S. 154 — Result of cross-examination. 

‘Position of hostile witnes'i — Rule as to. 


The evidence of a hostile witness c.annot in part 
be relied upon and the rest of it discarded or re- 
jected. When a witness is declared hostile so that 
leave to cross-examine is granted to the party call- 
ing him, it is necessary that the Judge should ex- 
plain what the position is that then arises, namely 
that by asking for leave to cross-examine the wit- 
ness, the party calling him admits that he is not a 
witness of truth and one whose evidence is not 
entitled to credit, who is prepared to make one state- 
ment on oath at one time and another at another 
time and that the evidence of such witness should 
be rejected and left out of account in the minds of 
the jury. It is a rule which leans in favour of the 
accused and as such ought not to be departed from 
lightly. The Judge should tell the jury to reject 
the evidence of such witness altogether and bis 
omission to do so amounts to misdirection ; A. I.R. 
1923 Cal. 463 ; Alexander v. Gibson, 2 Camp. 556, 
Ref. (C. C. Ghose and Pearson, JJ.). PANCHANAJt 
GoGAi V. Emperor. 51 C.L.J. 203= 

34 C.W.N. 526=A.I.R. 1930 Cal. 276. 

■ No reliance in pari. 

A party cannot be allowed to say that his witness 
is a truthful witness so far as a part of his evidence 
is concerned but an untruthful witness so far as 
some other portion is concerned. Once a party 
cross-examines his own witness he must be held 
to no longer rely on him : A.T.R. 1926 Cal. 139 and 
A I.R. 1923 Cal. 463, Rel. on. [Cuming and Lort- 
Williams, JJ.). MOKBUL KHAN v. EMPEROE. 

114 I.C. 793 = 56 Cal. 145=30 Cp. L.J. 350 = 
32 C.W.N 872=A.I.R. 1928 Cal. 690. 

Discrediting certain statements does not amount 

to discrediting whole of the evidence. 

Seeking to discredit the statements of witnesses 
considered hostile only on certain points does not 
amount to discrediting the evidence in toio, of 
these witnesses, and it must be a matter for the 
Court on the pacticubr facts in each case to credit 
or to discredit the difierent portions of the evidence 
of each w itness as in other cases : A.T.R. Wio 
Cal. 139, Diss. [Crump and 

PEEOB V. JEHANGIB ABDESHIB. ^.C. 100- 

8 A. I. Cr. R. 324 = 29 Bom.L.R. 996- 
28 Cr.L.J. 1012= A I.R. 1927 Bom. 501. 
— — When ^ witness who has been called by the 
prosecution is permitted to be cross-examined on 
behalf of the prosecution under the provisions of 
8 154 the result of that course being permitted is 
to discredit that witness altogether and not merelv 
to cet rid of a part of his testimony. [Cuming and 
MuJeerii JJ.). KHIJIRUDDIN U. EMPEROR. 

92 I C 442=53 Cal. 372=42 C.L.J. 504— 
27 Cr L.J- 266 = A.I.R. 1926 Cal. 1^9. 

— S. 155— Depositions In commitment proeeed- 
ings.l 

•Where in the Sessions Court witnesses re- 


traoted the statements made before the committing 
Magistrate^ 


EYlDENCE ACT (1872). S. 155— Rape case. 

Held, the statements made to the police and to 
the committing Magistrate are relevant to contra- 
dict their evidence before the Sessions Court given 
in place of their retracted statements. [Pratt anS 
Fawcett. JJ.). Maruti JYOTI SHINDE v. 
Emperor. 63 I.C 332=46 Bom. 97= 

23 Bom. L.R. 820=22 Cr L-J. 636= 

A. I. R. 1922 Bom. 108. 

—S- 155 —First information report. 

Conviction based on first information report 

alone, illegal. 

First information report is not substantive evi- 
dence of the facts recorded in them and a convic- 
tion cannot be based on such reports. They can be 
used to corroborate the witnesses who made them, 
and are of value showing that they told the same 
story at the first possible occasion. If they tell a 
different story in Court, the report can be used to 
contradict them or discredit their testimony. But 
it is not legitimate for a Court, when witnesses tell 
a different story in the witness box and contradict 
the report made by them, to discard the evidence 
given on oath and to rely on the report. (Ryues, J.), 
JAMALUDDIN V. KING EMPEROR. 74 I.C. 716 = 

24 Cr. L.J. 812=A.I.R. 1924 All. 164. 

— S. 155— ‘ Former statement.’ 

A statement in a criminal case, made after 

the hearing of a civil suit in trial Court but ita-’ 
bearing in appeal is nota“ former statement”. 
Such a statement may possibly be used by re- 
examining the witness in the appellate stage. 
[Rutledge, C. J. and Brown, J.). U. PO Saing v. 
G. Kyi Maung. 104 I.C. 377=6 Bar. L.J. 86= 

A I.R. 1927 Rang. 247. 

— S. 155— Investigating officer. 

Should notbeaslKd what a witness toldhinu 

when the evidence is taken down in writing. 

Where the counsel for accused asked in the 
course of cross-examination the investigating 
officers if a certain witness made or not a pacbicular- 
statement to them, 

that though the language of S. 153 (3) is 
primu/acie wide enough to permit of such ques- 
tions, yet where the evidence has been reduced to 
writing, it is undesirable to permit the putting of 
such questions as, if the witness is replying from, 
his memory alone, there is little value in what he 
may say. 'if he is refreshing his memory by look- 
ing at the diary, the procedure is outside the scope . 
and intent of S. 159, Evidence Act. (Jfcars, C. , 

and iiukerjec, J.). KASHI Ram v. EMPEROR. 

109 I. C. 120=26 A.L J. 139= 

9 A.I. Cr. R. 249=9 L.R. A Cr. 30= 
29 Cr. L. J. 472=A.1.R. 1928 All. 280.- 

— S. 155— Prior deposition. 

Rule explained. 

Where an auesting witness is dead his deposi- 
tions in a prior judicial proceeding would be rele- 
vant and admissible, if the prior judicial proceeding • 
was between the same parties and the adverse party- 
in that proceeding had the right and opportunity 
to cross-examine him and the question in issue la 
substantially the same. But if the witness being:, 
• alive is examined in the present proceeding, his 
prior depositions are not available as substantive • 
evidence but can only be used to " 

corroborate his present 8tat€ment8.(4nanf;iafc»^h»^ 

Ayyar, J.). PONNUSWAMI nO. 

SUNDARA AYYAR. A-I ®’ 1930 JSatt. flU. 

-In tape^oasM *the general imm«al 
of the womM is relevant evidenoe. (IfawbottW 
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evidence act (1872), S. 155— Report of offence. 

B.B.Okose, JJ.). Keramat Mondal «. Em- 
peror. 92 I. C. 4W=42 C. L. J. 524= 

27 Cr. L. J. 263 = A. I. R. 1926 Cal. 320. 

~8. 135— Report of offence. 

■Report aft(r2^ hours. 


A report of an oSonco, not mado at or about the 
time of the occurrence, to an officer, who has no 
powers to investigate the matter, though it can be 
used under S. 155 to impeach the credit of the 
person making the same, cannot be used to corro- 
borate the witness under S. 157. {Cuminq and 
Qrtgory, JJ.). EMPEROR v. R.VM CHANDRA. 

Ill I, G. 327 = 55 Cal. 879 = 10 A. I. Cr. R. 456= 
29 Cr. L. J. 823 = A I.R. 1928 Cal. 732. 
— S. 155 — Scope. 

Sections must be strictly construed. 

Sections 153 aud 155, Evidence Act, must be 
strictly construed and narrowly interpreted if the 
Courts governed by the Act are to be spared the 
t.ask in many suits of prosecuting on most perfect 
material issues, which have no bearing upon that 
really in contest between the parties : A. 0. v. 
Hitchcock, 1 Ex. 91, Ref. {Lord Blanesburnh.) 
BHOGI LAL BHIKACHAND u. RoYAL INSURANCE 
Co., Ltd. 108 I. c. 1 = 6 Rang. 142= 

26 A. L. J. 377=32 C. W. N. S93 = 
47 C. L. J. 530=30 Bora. L. R. 818 = 
28 M. L. W 276=A.I.R. 1928 P. C. 54= 

54 M. L. J. 545 (P.C.). 
Section 27 of the Evidence Act remains un- 
affected by the latest amendment of S. 162 of the 

Cr, P. C.. but S3. 155 and 157 are affectid 
except in the only instance mentioned in the pro- 
^80 to S. 162, Or. P. C. {Rutledge, C.J.,Heald, 
Duckworth, Chari and Maung Ba, JJ.). Emperob 
V. Nqa Tha Din. 93 I. C. 143=4 Rang. 72 = 

5 Bur. L. J. 30 = 27 Cr. L. J. 881 = 
A. I.R. 1926 Rang. 116 {F.B.). 

— B. 155— Stateniont before Ifonegar. 

■ Use of. 

A statement by witness signed before the 
Moncgar cannot be used as substantive evidence of 
the witness against the accused as it is not a st.ate- 
ment recorded on oath in tha prosenco of the 
accused by a Nagistrate empowered to take down 
evidence. The only use of such a statement would 
bo to oorrohorate or contradict statements made 
on oath at the trial. {Spencer and Kumaraswami 

Madayagoundan V. The Crown 
66 I.C. 326= 23 Cr. L. J. 262=14 M. L. W. 612= 
1921 M. W. N. 872=A.I.R. 1922 Mad. 303= 

42 M. L J. 278. 

^S. 156— Statement to police. 

SUtements made by witnessesto the police 
dewing the course of investigation under 

Court for contra- 
dieting those v«tnesse8..(JV. R. Chatter jee and B.B. 

(ihose,jj.). Keramat BIandal v. Emperor 

0.7 n r ^21. 0.453 = 42 C.L.J. 528= 

27'?=A.I.R. 1926 Cal. 147. 

— — xf 8. 146 is complied with 

down^^W “him ° “ police officer and taken 

8 165 admissible under 


mination. (Sanirrion; 0:^;;^ 

JAMES HENBY AbNU?" 

“ Se-O-BJl. 83S^A.I.R. 192rbM. ion 

. ^ * D. D. You. Ill— 49 


EVIDENCE ACT (1872), 3. 157— Prior deposiflOD. 

— 3. 157— First information report. 

'Statements in first information report can 
bo used for the purpose of corroborating or contra- 
dictiug .a v/itness but arc inadmissible for the pur- 
pose of proving that the facts alleged therein are 
correct; 17 G.W.N. 1>13; A.T.R. 1925 All. 303 and 
A.I.R. 1027 Cal. 17. Foil. {Beasley, C. J. and- 

Pandalai, J.). SankaralingaTevanu. EMPEROR 

124 I. G. 506=1930 M.W.N. 496= 

3 M. Cr. C. 100= 1930 Cr C. 632= 
31 M.L.W. 45t = A.I.R. 1930 Mad. 632= 

^ 53 M.L.J. 397. 

Cannot he med to contradict other persons. 

first inforuntion report c.an only be used to 
corroborate or contradict under the provisions of 
Ss. 157 aud 145 , tho person who makes it. It cannot 
be used as substantive evidence to contradict other 
per.soDs: A.I.R 1928 Lah. 17, Foil. (Addiso's and- 
Dalip Singh, JJ.). Gaman v. Emperob. 

116 I.C. 187=11 L. L. J. 1 = 12 A.I.Cr. R. 433 = * 
30 Cr.L J.-571 = A.I.R. 1928 Lah 913, 

First information report is not substantivo 

evidence by itself, but it can only be used under' 
S. 157 as a previou.s statement to corroborate or con- 
tr.adicb a statement made subsequently in Court. 
(5/i^di Lai, C. J. and Zafar Ali, J.). CHOGHATTA 
t>. Emperor. 91 I.C. 697=27 Cr.L.J. 121= 

A.I.R. 1926 Lah. 179. 
—8. 157— Hearsay evidence. 

—Duty of prosecution. 

Section 157 provides an exception to tho general 

rule excluding hearsay evidence and in order to 

bring a statement within the exception the duty is 

cast on the prosecution to establish by cleat and 

unequivocal evidence tho proximity of time be-’ 
tween the taking place of tho fact and the makine of 
the statement. [Tek Chand,J.). JfANGAL Rai v. 
Emperor. 110 I. C. 676=10 L.L.J. 262= 

o.?,® A.I. Cr. R. 519= 

-S. 157-Letters of po™e7*'^'^' 

-A. letter written by a police officer to his 
Bu^rior expressing that a certain person would 
make a certain statement lor a certain sum of 
money is not under S. 157 properly receivable in 
evidence for any purpose. {Lord Blanesburgh) 
BHOOILAD BHIKACHAND V. ROYAL INSDBANOH 
Co., Ltd. 108 I.C. 1=6 Rang. 142= 

26 A.L.J. 377=32 C.W.N. 593= 

AO S;^ ®^=30 Bom. L.R. 818 = 

28 M L.W. 276=A. I, R. 1928 P.C 54= 

-S. lS7-Prior deposition. *** O >' 

Prior whole statement cannot be admitted— 

Even admissible parts cannot be admitted before tnii- 
»css xs examined. ^ ® 

The trial Judge in a civil suit permitted an 

officer m charge of the Record-of-Right prooaedinga 

to be called as the very first witness and to ptoduS 
the statements of wUnessoa recorded in those 
proceedings, which were exhibited notwithstanding 
tho objection raised on that behalf w»u4iing 

Held, that only parts of suoh statements, as were 
neces^ry to corroborate or contradict the wUnJIs^ 
when they were examined in the case, oould be put 
in through them under the provisions of S. 167 
{Rupchand lixiaram and Lobo A r nJ\ vr * 

HI. JIANDI. 1b3^°S.*87Sl- 

Whoro thoro U nothing ttto doMslwi 

witness in the W»i whioh mSy be eSj^tedh? 

his oarlist th^rd la no ^ 

for the whole of the dopeeitiene beTng ' brought 
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EVIDENCE ACT (1872), 8. 157-PrIor deposition. 

evidence in the record, but only particular pasBasea 
which ere relevant may be used. (Cuming and 

Mukerji, JJ.). Khijiruddinu. Emperor. 

92 I.’c. M2=: 
53 Cal. 372=42 C.L J. 304= 

wt, ^ 1926 Cal. 139. 

Where the deposition of a witness before the 

Committing Magistrate is treated as evidence in 
the Sessions Courts, a previous statement by the 
witness under S. 164, can be used to corroborate 
such deposition in the Sessions Court. 34 B. 599 
Dhs.from : 2 Weir R21, Foil. (Aylingand Odgers, 
JJ,). VERLAIAH KO\E v. KiNQ E.MPEROR. 

72 I.C. 529=16 M.L.W. 239 = 
1922 M.W.N. 506=31 M.L.T. 175 = 
43 Mad. 766 = 24 Cr. L.J. 417= 
A.I.R. 1923 Mad. 20=43 M.L.J. 222. 

—8. 157— Proceedings against pleader. 

The petition of party and the contents thereof^ 

Admissible. 

Sanderson, C.J. —Where a party files a petition 
on the date of hearing asking for adjournment on 
the ground that his pleader cannot attend Court 
that day on account of Hartal, the fact of filing the 
petition as well as Its contents can be proved and 
are admissible, though not perhaps sufficient, to 
oharge the pleader with professional misoonduot. 

Woodroffe, J.—The petition Is admissible and 
corroborative to the evidence. (Sanderson, C.J. 
Woodroffe and Mooherjee, JJ). Emperor v. 
RAJANI Kanta Bose. 71I.C. 81 = 

49 Cal. 782»26 C.W.N. 539^35 C.L.J. 356= 
24 Gr. L J. 33=A.I.R. 1922 Cal. 315 (3.B.) 

—3. 157— Rape case. 

If the evidence of raped girl is excluded from 

the case, the evidence of her relatives to the cficct 
that she accused a certain person of having raped 
her cannot be used as corroborative evidence under 
S. 157. (Foster, J.). EmpEROB v. PhaguniA 
BHUIAN. 89 I. C. 1043= 26 Cr.L.J. 1475= 

A.I.R. 1926 Pat. 58. 
_ Where a tender girl was alleged to have been 
raped, a statement made by her stating that she 
was raped, and uttered immediately after the 
rape, crying and weeping, is admissible as ex- 
plaining her act of crying, under S. 8 and by way 
of corroboration under S. 157. (Kinkhede, A.J.C.). 
SOOSALAL, BANIA V. EMPEBOR. 82 I.C. 142= 

25 Cr.L.J. 1214=A.I.R. 1925 Nag. 74. 

— S. 157— Records and docaments. 

Dispute regarding boundaries-^Documents re- 

lating to neighbouring lands are admissible. 

In a suit for possession of land if the opposite 
party disputes the boundaries of the land in suit, it 
is open to the plaintif! to produce documents relat- 
ing to neighbouring lands in which there is recital 
as to particular boundaries of the land in suit, and 
such documents will be admi.ssible to prove the 
plaintiffs’ title if the persons in whose favour the 
documents arc executed are examined and admit 
the correctness of the boundaries : A.I.R. 1927 Cal. 
T^OtRef. (Suhrawardy andGarlickfJJ.). Mohim 

Chandra v. kanailal Saha. 33 C.W.N. 1085= 

A.I.R. 1930 Cal. 311. 

Entry in vaccinatioyi register. 

Where an entry in the vaccination register, which 
includes a statement by a woman that a person, 
bearing the namo of the alleged father of her 
illegitimate child, was the father of the illcgiti 
mate child. Is made three years after its birth, the 
entry does not satisfy the terms of 8. 157, and is 
not admissible in evidence. 


evidence act (1872), 8. 157— Scope. 


Quaere.—li is doubtful whether such a statement 
is rendered admissible by S. 35. (Curgenven, J.), 
M. IvANNIApPAN V. KULLAMMAL. 

1930 Gf.C. 88=1929 M. W. N. 696= 
2 M. Cr.C. 275=A.I.R. 1930 Mad. 194. 

Sale deed—Recital therein as to refusal of par’ 

tition — Admisiibility. 

A sale deed dated 1910 by one N in favour of B 
recited all the circumstances leading to the sale. 
It also contained a recital as follows; “About 
a year ago I came to Poona and asked ray uncles 
and ray step-brothers to effect a partition and to 
allot to me my onc-nioth share of our ancestral 
property, but they refused to give my share.” It 
was contended that the recitals in the deed were 
not admissible as evidence against the uncles or 
cousins of N on the issue whether N demanded a 
share of the property in 1909 as it did not come 
within S. 157. 

Held, that though the partioular statement did 
not come within S. 157 on the ground that it was 
not made at or about the time of the N's alleged 
interview with his uncle in 1909 but the deed was 
admissible in evidence as corroboration of the evi- 
dence given by 2/ and his witnesses upon other 
material matters. (5ir Lancelot Sanderson.) RADHO- 
BA BALOBA VAGH V. ABUBAO BHAGWANTBAO. 

118 I. C. 1 = 33 C. W. N. 1008* 
31 Bom. L. R. 1030=50 C.L.J. 135* 
1929 A. L.J. 1031 = 30 M.L.W. 314=6 O.W N. 788= 
86 I. A. 310 = 53 Bom. 699=1929 M.W.N. 832= 
A.I.R. 1929 P.C. 231 = 57 M.L.J. 287 (P.C.). 

Age— Guardian's former application. 

The verified application formerly made by a 
guardian, containing his ward's date of birth, is 
admissible under S. 157 and the guardian is en- 
titled to refresh his memory from that document : 
18 All. 478, Ref. (Banerji and King, JJ.). 
Hubchand V. Dewan Singh. 117 I. C. 832= 
1929 A. L.J. 615 = A. I. R. 1929 All. 560. 

Executant of document producing it in support 


his evidence. , . 

Whore the executant of a document containing 
oitals of boundaries of land in dispute is^ called 
a witness and ho gives his evidence and lu sup- 
>rt of that ho produces a document executed by 
m. The document would bo admissible under 
157 as corroborative of the evidence given by the 
itness in the witness-box. (B. B. Ghose and Pan’ 
>i JJ). KETABUDINV. NOPORCHANDBA. 

99 I.C. 907=44 C.L.J. 582 = iP.l.R. 1927 Cal. 230. 
S. 157— Report of offence. 

A report of an offence, not made at or about 


0 time of the occurrence, to an officer, who nas 
powers to investigate the matter, though it can 
used under 8. 155 to impeach the credit of the 

rson making the same, cannot be used to corrobo- 
ie the witness under S. 157. (Cuming and Ore- 
ry. JJ.). EMPEROB V. RAM CHANDRA ROY. 

Ill I. C. 327 = 53 Cal. 879 = 10 A. I-Cr. R- 456- 




— S^ection 157 affected by S. 162 of the Cr. 
3., so far a? statements to the police, taken 


let S. 161, whether oral or recorded are conoern- 
but S. 27 which deals with information rooeiv- 
from persons accused of an offence and in 

,ce custody is not affected by the 
I of the Cr. P. G. (Rutledge, G J^Beal^ 

■.kworth, Chari and p “ rf 

fGA TilA DIN. ^ 98 I C 14S = 4 Rang. 72- 

3 Bar. L. J. 80=27 Cr. L. J. 881 
A.I.R. 1926 Rang. 116 (F. B.). 
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EVIDENCE ACT (1872). S. 157 — Statements 
before Uagietrate. 

—8. 157— Statements before Magistrate. 

Any Magistrate is competent to hold a test 

identidoation and if he is not empo\^’eted to deal 
with the motter under enquiry he can prove the 
statement made before him under the provisions of 
S. 157. (Chotzner and Gregory, JJ.). Sami-ud-DIN 
t. Emperor. log I C. 225=32 c W.N. 616 = 

10 A.I. Cr. R. 223=29 Cr. L J. 497= 

A. I. R. 1928 Cal. 500. 
—8. 157— Statements by third person. 

— Section 167 cannot be invoked to let in state- 

ments made by third persons as evidence for the 
purpose of corroboration of witness examined in a 
case. [Cuming and Mukerji, JJ.). Ambica- 
CHARAN V. KUMUD MOHUN, 110 I.C. 521 = 

A.I.R. 1923 Gal. 893. 
— S. 157 — Statements in commitment proceed- 
ings. 

Statements made before a Committing lilagis* 

trate, when admissible under the Evidence Act, 
can be admitted for all purposes and not only for 
the purpose of corroboration or contradiction ; 
A. I. R. 1925 Pat, 51, Appr. [Sulaiman and Baner- 
ji, JJ.). Bbhari V. Emperor. 98 1.0.485= 
49 All. 251=25 A.L J. 126 = 7 L.R.A. Cr. 205 = 
27 Cr. L.J. 1365=7 A.I. Cr. R. 10 = 

A.I.R. 1927 All. 479. 
— Tho object and effect of S. 288 of the Crimi- 
nal Procedure Code Is to place tho deposition in 
the committal enquiry on exactly the same footing 
“as the deposition in the Sessions Court. Such a 
deposition is "testimony” within the mean- 
ing of S. 157 of the Evidence Act, which, a 
pior statement by the witness during tho police 
investigation is admissible in evidence to corrobo- 
rate. A.I.R. 1923 Mad. 20 and 27 Cal. 295. Foil. 
[ScoU-Smith and P/orde, JJ.). MAM ChanD v. 
Tub Crown. 82 I.C. 129=5 Lah. 324= 

25 Cr.L.J. 1201=A.1.R. 1924 Lah. 609. 

—3. IW — Statement to police. 

——For cortoboratiog a witness, his statement 
before oompoteut polico officer at the identification 
parade hold by the police in the course of tho 
investigation may bo proved by oral evidence though 
the written record of the statement is not admis* 
sible, (^. Kemp, J.). EMPEROR t>. Waiududdin 
HAMIDUDDIN. 32 Bom.L.R. 327 = 

A.I.R. 1930 Bom. 158. 
-^Statements to police and Commuting liagistrate 
— Not suhslonitive evidence. 

The statements made by a witness to the Polico 
ate relevant only for the purpose of contradicting 
his testimony at the trial, and in the absence of 

any order under Or. P.C.,S. 288, the statements 

made to tho CommittiDg Magistrate can bo used 
only for tho purpose of contradicting or corroborat- 
ing that testimony^ These statements cannot be 
treated as though they were substantivo evidence 
like the statement made by the witness at the trial 

Ram KARAN V. 

Emperor. 92 i.c. B77=7 L.L.J. 371= 

26 P.L.B. 659=27 Cr.L.J. 289= 

Q. . ^ , . A.I.R. 1925 Lah. 483. 

witnesses to the 

for investigation are not admissible 

n® corroborating their depositions be- 
fore ^e Committing Magistrate. (Slk^i Lai C t 
and Zafar AU. J.), Rakha u. CBOwr^ ’ ' 

981.0. 280=27 Cr.L.J. 438=26 P.LR 304- 

^ , fiI‘al».171=l.I.H. 1928 x,ah 399 

' BtaJiem^tB by witnesses in Police in- 

TestigBtion which do not oorroborate their evlfeMe 


EVIDENCE ACT (1672), S. 159— Aocoont-books. 

at the tri.al are inadmissible. [Wallace’ and Madha' 
van Nair, JJ.). Venkatasubbiah v. Emperor. 
85 I.C. 209=26 Cr.L.J. 721=48 Mad. 840= 
21 M.L.W. 190=1925 M.W.N. 68= 
A I.R. 1925 Mad. 579=48 M.L.J. 195. 

Deputy Superintendent of Police. 

A statement, made to the Deputy Superintendent 
of Police, in which the informant gave an account 
of what occurred is admissible in evidence as the 
Deputy Superintendent of Polico is an officer legal- 
ly competent to investigate the facts of a murder 
and dacoity, within the meaning of S. 157, [Ayling 
and Odqers, JJ.). Thachroth Hydross, In re. 
75 I.C. 695=18 M.L.W. 113=1923 M.W.N. 880 = 
25 Cr.L.J. 7 = A.I.R. 1923 Had. 684= 

45 M.L.J. 279. 

^ Where a statement made to a police officer 

is not the first information under S. ISA of Cr. P. 
C. the Magistrate must take from the police 
officer, a statement, that the particular statement 
was made to him. [Beaclicroft and Ohose, JJ.), 
Sabin sardar v. Emperor. 

61 I.C. 650=22 Cr.L.J. 410 (Cftl.). 

If the section is overridden by S. 162, Cr.P.O. 

Although tho written record of statements made 
to the police in the course of an investigation 
could not be used as evidence, S. 162 does not ex- 
clude oral evidence of the statements, whether 
they had been taken down in writing or not- 
35 Mad. 247 and 35 Mad. 397, Bel. on. 

Section 162 does not oveiride '^the general provi- 
sions of the Evidence Act .as to oral evidence of 
such statements to corroborate the evidence of a 
witness: 39 Bom. 58 and 86 Cal. 28i; Bel. on. 
[miter, C.J. and Adavii, J.). Baldeo Kobri v. 
King Emperor. 61 I.C. 785=2 P.L.T. 368« 

6 P.L.J. 241 = 22 Cr.L.J. 433= 

c ^ A.I.R. 1921 Pat. 122. 

— S. 15J— Opinion of Court. 

-The question whether a witness is entitled 

to credit or not must be decided by a Court on the 
evidence before it, and not on what another Court 
thought of the witness in another case, and there- 
fore opinion of Court in another case as to the 
witness cannot be put in to impeach his credit. 
i^as and Foster, JJ,). Chandreshwar PrasAD 
nabain Singh v. bisheshwab pbatab Narain 

101 I.C. 289*9 Pat. 777= 

Q .CD B 8P.L.T. 810=A.I.R. 1927 Pat. 61. 

— S. 153— Previous statements. 

-Previous statement nob made in Court oan 

bo used for limited purpose of corroborating or 

contradicting witness only and nob as substantive 

evidence: 26 Mad. 191 and 25 A.L.J. 994, Follx 

[Jat Lai and Abdul Qadir,JJ.). NiAMAT Khan v, 

Emperor. 31 px.r. 411=* 

fi c* * A.I.R. 1930 Lah. 409. 

“S. 168— 'Statement to police. 

- —Section 158 places a person whose statement 
has been used as evidence under S. 82 in the same 
category as a witness actually produced in Court 
for the purpose of contradicting his statement by 
a previous statement made by him. There- 
fore a statement which has been admitted in 
evidoDM under S. 83 may bo ooutradiotod by 
anothor Btatemont of tho saino person made to 
poheo during investigation. (Harrison and Jai Lai, 

</j.). DARI ram t. Emperor. 89 i fl rq?— 

26 Cr.L.J. 142S=A.I.R. 1926 Lcth. 122. 

“S* 169~Aooouiii*l)ookB« 
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EVIDENCE ACT (1872), S. 159— ConYincing 

document. 

Where in a suit in which the amount payable 
by one party to the other was in dispute and there 
was omission on the part of both parties to pro- 
duce their account books within the proper time, 
and in consequence the Subordinate Judge regard- 
ed with great suspicion the books the defendant 
produced, and he refused to allow the plnintifl’s 
books to be put into evidence though he permitted 
him to refresh his memory by reference to their 
entries. 

Beld, that the Subordinate Judge w’as right in 
the view he took and that the procedure was justi- 
fied by S. 159. The weight of the evidence, the 
objection to the document upon the ground that 
its not having been produced at the proper time 
renders its authenticity the subject of suspicion, 
and all other grounds upon which a document can 
be successfully impeached still remain open, but 
refusal to permit a man to refresh his memory by- 
proper relevant contemporaneous documents might 
lead to a grave injustice. {Lord Buclinxaster,) 
Jewan Lal Daga n. Nilmani Chaudhuri. 

107 i.C. 337 = 7 Pat. 305 = 55 I. A. 107 = 
26 A.L.J. 124=30 Bom.L R. 305 = 
47 C.L.J. 302=28 M.W.N. 154 = 
32 C.W.N. 565 = 27 M.L.W. 740 = 
A. I. R. 1928 P.C. 80= 54 M. L.J. 323 (P.C.). 

—S. 159— Convincing document. 

When the writing brings to tho mind of the 
witness neither any recollection of tho facts men- 
tioned in it, nor any recollection of the writing 
itself, but, which nevertheless enables him to swear 
to a particular fact from the conviction of his mind 
on seeing a writing, which be knows to be genuine, 
the witness may refresh his memory by referring 
to the writing. {Newhou^A o-nd Sxihr<iwa.Td\j, JJ.). 
ABDUL Salim V. Emperor. 69I.C. 14S= 

43 Cal. 573=35 C L.J. 279 = 26 C.W.N. 680 = 
23 Cr. L.J. 657=A.I.R. 1922 Cal. 107. 

—8. 159— Document by others. 

' — Docutnent read at or near Oic transaction. 

When a >Yitness wants to refresh his memory 
under S. 159, he is to do so by referring in Court to 
the document which he had read at or near tho 
time of the transaction, and it is tho fact that he 
had known it to be correct when ho read it that is 
the justification for his doing so. It is quite im- 
material that a document to which the witness 
refers in Court was not printed by the witness 
self or in his presence. It is essential only that ho 
should have road it at or soon after the transaction 
to which it relates. {Hilton, J>)- Ramchandra 
■V. EMPEROR. 120 I C. 798=1930 Cr. C.331-- 
31 Cr. L.J. 168=A.I.R. 1930 Lah. 371. 

—S. 159— Documents giving dates. , . , 

Recitals in old doctment arc admissible to 

refresh memory. x, l v r 

The plaintiff in order to show that his father 
died before the property had been acquired, pro- 
duced a mortgage bond which had been executed 
bv him on tho 28th October. 1892, in which he 
was described as the son of Khan Mahomed Akonda 

Held, the deed is admissible to rofroeh memory 
as to when tho father died, 

Bankin, J.). SAVERUDDIN A^ONDA n. SAMESUDIN 

AKONDA. 72 I.C. 985=A. I. R. 1923 Cal. 378. 

—S. 169~Duty of witness. 

If upon any question a witness suflors from 

a bona fide lapse of memory, and that failure of 
memory can bo remedied by reforeiicoto any 
memorandum or other writing prepared by the 


EVIDENCE ACT (1872), S. 159-Hote8 of speech. 

witness at the time, and tho Court invites the 
witness to refresh his memory with reference to 
tho writing, the witness is, under an obvious obli- 
gation to do so. {Piggolt and Walsh, JJ.). Har* 
KHU V. Emperor. 65 I.C. 575=19 A.L.J. 76 = 

23 Cp. L.J. 143=A.I.R. 1921 All. 86. 
— S. 159— Horoscopes. 

Rule ex}}lained. 

Very great confusion of thought or rather lack 
of thought is frequently shown in Civil Courts in 
regard to the admission in evidence of horoscopes 
and similar documents. A horoscope is often 
accepted as substantive evidence of the date of tho 
birth of tho person mentioned in it, perhaps with a 
vague idea of reference to S. 32. No part of that 
section can make any statement of a date in such a 
document a relevant fact. A horoscope can be 
used to help in proving the date of birth stated in 
it only under S. 159 or S. IGO and then of course 
only if the person who wrota it or a person who 
read it soon after it was written is examined as a 
witness. Very nearly the same remarks will apply 
to other documents in which tho age of a person is 
stated, such as tho deed of adoption or rather of 
initiation as a “ chela.” {Hallifax, A. J. 0.). 
Shankergir Guru Motigir v. Chinnuji. 

71 I.C. 140 = 6 N.L.J. 1 = A.I.R. 1923 Nag. 164. 
— S. 159 — Investigating officer. 

Practice cxplair.cd. 

Whore tho counsel for accused asked in the course 
of cross-examination the investigating officers if a 
certain witness made or not a particular state-* 
ment to them, 

Held, that though the language of S. 155 (3) ia 
/ocie wide enough to permit of such ques- 
tions, yet whore the evidence has been reduced to 
writing, it is undesirable to permit tho putting of 
such questions as, if tho witness in replying from 
his memory alone, there is little value in what he 
may say. If ho is, refreshing his memory by looking 
at the diary, tho procedure is outside the scope 
and intent of S. 159, Evidence Act. {Mears, C.J. and 
MuJeerji, J.). KASHIRAM v. EMPEROR. 

103 i. C. 120 = 29 Cr. L J. 472=9 L R.A. Cr. 30= 

9 A. I. Cr. R. 249=26 A L.J 139= 

A.I.R. 1928 All. 280. 

— S. 159— List of articles. 

-Lists of discovery of stolen articles can be 

used by the persons in order to refresh their me- 
mory at the time of giving evidence, but the lists 
arc not themselves ovideoco. {Scott Smith, A.C.J.). 
IIAZARA Singh v. the OUO'WN. 82 I. C. 707- 

25 Cr. L.J. 1347=6 L.L.J. 370= 
A.I.R. 1924 Lah.'727. 

— S. 159— Memorandum. 

.Memoranda kept by a witness can be used in 

evidence not by itself but as corroborating a wit- 
ness or refreshing his memory ; 10 N.L.R. 44 at 
p. 47. Rcl. on. {Subhedar, A. J. C.). KEYARSOSP n. 
GARBAD. 120 I.C. 224 = A.1.R. 1930 Nag. 24. 

-S. 159— Mode of proof. _ , , .. 

Statement of tho person injured by the ac- 

ensed, made before certain villagers and recorded 
in full by the Patwari, is not to be proved by po- 
ducing tho Witten record of it The 
is that given in S. 159. {HalUfax and 

A.J-.CM. Emperor v- Akaia q r' r rs- 

23 N.L.R. 23=23 Cr. L.J. = ® 222. 

render the notee o. a 
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EVIDENCE ACT (1872), S. 159— Police diary. 

— S. 159— Police diary. 

Defence entitled to inspect only portion refresh' 

ed and not whole 'diary. 

There is nothing in the law which entitles the 
defence to an inspection of anything moro than 
that portion of the police diary from which the 
witness refreshed his memory and there is no 
illegality or irregularity in the procedure of the 
Magistrate who disallows the application for the 
inspection of the whole diary. {Coutts and Das, 
JJ.]. Lachmi Singh v. Emperor. 

68 f.C. 623=2 Pat. 74=23 Cr.L.J. 591= 
3 P. L.T. 562 = A.I.R. 1922 Pat. 562. 
— S. 159— Post-mortem notes. 

If can go on the record eu bloc. 

Pet Bupchand, A.J.C. — Sections 159 to 161 permit 
limited use being made of post-mortem notes of 
Medical Officer, namely that they be used by the 
wituess who made them for refreshing his memory 
or by a party for the purpose of contradicting the 
witness. It is extremely undesirable that such 
notes of post-mortem examination bo put in 
oridence through the Medical Officer enbtoc as it 
is prejudicial to both parties. 

Per P^rcivoi, J. C. — When pleader for accused 
takes no objection to the post-mortem notes going 
on the record and when there is no discrepancy 
between the post-mortem notes and the evidence 
of the Medical Officer, the placing of the post- 
mortem notes docs not do the accused any harm * 
9 Cal. 455 and 27 Cal. 295, Bef. {Wild, A. J. C.) 
on difference between Percival, J.C. and Bupchand, 
A,J,c.). Mohammad Yusip v. Emperor. 

1930 Cr. C. 865=A.I.R. 1330 Sind 225. 
■“8. 159— Prior deposition. 

I — Evidence recorded during absence of accused 
can't be used — Where witness is unable to remember 
details of occurrence but his metnory can be refreshed 
under. 

Whore the deposition recorded under S. 512, 
Cr. P, 0,, of a witness who is unable to remember the 
details of the occurrouce is sought to be given in 
oviaenco. The proper procedure in such a caso is 
to read out his previous deposition to the witness 
.under the provisions of S. 169 to refresh his 
memory and then to ask him whether ho 
remembers the details of the occurrence. {Scott' 
Smih,J.), bhika V. Kino Emperor. 

76 I.C. 31=25 CP.L.J. 95=A.I.R. 1924 Lah. 60S. 
8. 199 — Statement of injuries. 

; copy of the statement of injuries recorded 

k* *v of medico-legal casos may bo used 

by the medical witness for the purpose of refreshing 
niB memory but it cannot be treated as evidence: 

[Zafar Ali» J.). Mahomed 
SADiQ e. Emperor. 89 I c 458 = 

26 P.L.R. 533=26 Cr.L.j.’lS70= 

TT . .. A.I.R. 1926 Lah. 51. 

^a. 159— Unstamped receipt. 

-——A copy of an unstamped Receipt, though in- 
admiMible in evidence, can be used by a witness to 
refresh his memory by referring to it. {Hallifax, 

A.J.C.), Choudhuri Bampbasad 1*. Nathdram 
-S. 169-- Nag. 32! 

The word ''writing” used in S. 159 includes 

emperor. 120 I.C. 798=1930 Cr. C 331- 

-s. 160 -Enli °ee?a'’reporl.'' ‘ ®- 

* * .Sttit for damages for negligence in 

Bttpewifling a building, an engineer’s report is ad- i 
miSsiDle to prove quantity of damages; provided 


EVIDENCE ACT (1872), 8. 163— Non-production. 

the Engineer in.akos the contents of the report a 
part of his deposition by using it to refresh his 
memory. {Walmsley and Chakravarti, JJ.). 

nagendra Nath Singh v. Sriuati nagendra 
Bala. 97 l. c. 200=43 C.L.J. 479 = 

A.I.R. 1926 Cal. 988. 

— S. 162— Procedure. 

• lu order to .ascc-rtaio whether certain public 

documents are privileged or not, the proper proce- 
dure to follow is as follows : The Court should 
issue summonses to the Record Keeper and the 
person who is in possession of such documents to 
produce them and ou receipt of the summous it is 
the duty of thoso persons to appear in Court with 
those documents and there raise such objections 
as they might h.avo bad to their production or ad- 
missibility, and the Slagistrate should then decide 
whether the objections were valid under Ss. 123 
and 124, Evidence Act. They cau then plead pri. 
vilege under S. 123 or produce a proper privilege 
certificate from tbo head of their department that 
all or any of the documents summoned related to 
“affairs of State” and were privileged. {Teh Chand 
and Agha Haidar, JJ.). EMPEROR v. KARTAR 
Singh. 110 I.C. 785=10 A I. Cr.R. 557= 

29 Cr.L.J. 753. 

— S- 163 — Account-books. 

When a party to a suit calls the opposite 

party to produce the account-books as evidence 
and on their bciug produced inspects them, the 
account-books should be taken as evidence of 
both the parlies without any further proof and 
should be admitted in to!o. 5 Bom. L.R. 3S0iand 
9 All. 713 (P.C.), ReL on. {Kinkhede, A.J.G.). KiSAN 
GHULB V. PURANSA. 106 I.C. 305 = 

« 1928 Nag. 119. 

— S. 163— Appeal. 

• -A party producing documents at the appel- 

late stage in Court under 0. XlV, R. 4, O.P.C., at 
the instance of his adversary cannot insist on their 
being used in evidence under S. 163 all at once 
{Evikhede. A.J.C.). TrimBAK v. Sitaram Maha- 
RAJ Sansthan. 89 I.C. 1016 = A.I.R. 1926 Nag. CO. 
— S. 163— Departmental enquiry. 

Crown— Oan also claim benefit of section 

Application of S. 163 is not restricted to oivil 
proceedings only. It is applicable also to orimi- 
nal trials and oven though the Crown is the prose- 
cutor. 

Whore, therefore, notice to produce statements 
made to a Magistrate during departmental enqui- 
ries 18 given to the Grown by the defenoe and such 
statements are produced, inspected and used foe 
cross-examination of several witnesses, the Grown 
iB ontitlcdto have the whole of the statements as 

evidence. The Crown as prosecutor is nob a differ* 
ent person from the Crown that recorded the state- 
ment and the statements cannot bo said to be not 

in exclusive possession of the Crown. (Pearson 
and Patterson, JJ.). GOVERNMENT OF BENGAL 
V. Santiram Mondal. A.I.R. 1930 Cal. 370. 

-Departmental enquiry by a Magistrate in his 

executive oapaciby is not judicial enquiry and 

ovidonoc^takea 

on oath. Such statements, therefore, are not publio 
dooumen s, and S. 1G3 can be applied to such^stato^ 
ments. {Pearson a«d Patterson, JJ,). Qovt ow 

Bengal v. Santiram Mondal. ^ 

Q ABO M , A.I.R. 1930 Cal. 370 

— S. 163— Non-ppoduction. 

uo adverse mieionos « BetmissiWe 
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mentfi. 


plaintiff for non-production of his account-books 
unless the other party has called upon him to pro- 
duce such account-books and he has failed to com- 
ply with a demand. {Kinkhede, A.J.C.). KiSAN 
GHULE V. PURANSA. 106 I.C. 305= 

^ , A.I.R. 1928 Nag. 119. 

— S. 163 — Proof of documents. 

Section 163 does not tender proof of the docu- 
ment to be exhibited unnecessary or alter the 
normal incidence of that burden. (Oldfield and 
Venkatamhha Rao, JJ.). Rajagopala v. Rama- 
nuja. 72 I.C. 459=1923 M.W.N. 292= 

18 M.L.W. 165= A.I.R. 1923 Mad. 607. 
— S. 165 — Court witnesses. 

Apx>licability of seclion. 

The section applies to Court witnesses. The 
expression “any witness” includes a Court witness 
also. If the Judge were examining a Court witness 
and Counsel on either side were to object to the 
putting of a particular question, the Judge would 
rely upon S. 165 of the Evidence Act. 

Where a Court witness made an important 
statement which was against the case of the appel- 
lants, 

Held, that the appellants should have been 
given opportunity to cross-examine that witness. 
Parties have no absolute right without the permis- 
sion of the Court to cross-examine a Court witness: 
24 C. 288; 29 C. 887; 35 C. 243; 3 Bom. L.R. 
145 at p. 158, Diss. (Simpson, A.J.C.). RiAKUND 
Singh u. Mt. Ghafoob-un-nissa. 74 I.C. 108= 

A.I.R. 1924 0udhl82. 
— S. 165— Inadmissible evidence. 

'The power conferred on the Judge under 
S. 165 cannot be exercised for the purpose of intro- 
ducing evidence in contravention of the law. (27. R. 
Chatterjea and B. B. Ohose, JJ.). Keramat 
manual V. Emperor. 92 I.C. 453=42 C.L.J. 528= 
27 Cr. L. J. 277= A.I.R 1926 Cal. 147. 


— S. 165— Intervention with questions. 

Court intervening with gxieslions to witnesses — 

Unless counsel's legitimate work was so impeded as to 
amount to mis-lrial, no grievance can be made out of 
this. 

The fact that tho Trial Judge intervened with 
questions during the examination and cross-exami- 
nation of witnesses, misled Counsel and left him 
under tho impression that tho Court was not pre- 
pared to accept the statements made by tho wit- 
nesses concerned, is obviously not a matter which 
can be set right on appeal, unless it is established 
that tho intervention of the Judge with questions, 
with a view to clear up obscurities, to fill up lacu- 
nae, to supplement deficiencies, and generally to 
elicit the truth, exceeded the bounds of oven ihe 
comprehensive provisions of S. 165 of the Evidence 
Act, and so impeded the legitimate work of Counsel 
engaged in tho cause as to amount to a mis trial, 
loading to failure of justice. _ 

During the progress of the trial, it is not wise 
for Counsel to anticipate the final opinion of the 

Judge even as to the veracity of a witness, which 

may have to bo judged, not solely from his indivi- 
dual statements, but from the testimony taken in 
conjunction with all the other facts brought out in 
tho course of tho litigation. (Uookergee and F et- 
cher JJ.). SUBENDUA Krishna V. Ranee dassel. 
59 I. C. 814=33 C. L. J- 34= A.I.R. 1921 Cal. 677. 

—8. 165— Production of documents. 

Under S. 165 of the Evidence Act, the Judge 

may himself. In order to discover or obtain proof 

of relevant facts, order tho production of any doou- 


EYIDENCE ACT (1872), S. 167-Rovislon. 

ment. where 0. 13, Rr. 1 and 2, orS. 151, C. P. C. 
do not sei-ve his purpose. (Ashworth, J. C.). SHAN- 
KAR LAL V. MABBUB Shah. 70 I. c. 278 = 

25 0. C. 286= A.I.R. 1923 Oudh 59. 
— S. 165— Scope. 

The provisions of S. 165 cannot be used in 

contravention of S. 162 of the Criminal Procedure 
Code. (Otter, J.). MAUNG HtiN GTAW v. MAUNQ 

PoSein. 99 I.C. 1019 = 4 Rang. 471 = 

28 Cr. L. J. 219=7 A. I. Cr. R. 373= 

A.I.R. 1927 Rang. 74. 
— S. 167 — Allocation of onus. 

. — Wrong allocation of onus of proof is not 
material when tho decision has not been affected 
on the merits. (Martineau, J.). AhmadyaR t>. 
Muhammad Alt. 3 L. L. J. 445= 

A.I.R. 1921 Lah. 162. 
— S. 167— Duty of appellate Court. 

Reception of inadmissible evidence. 

What a Court of appeal, has to consider is 
whether the reception of inadmissible evidence 
influenced the minds of the jury so seriously as to 
lead them to a conclusion which might have been 
different but for its reception. Hence where in- 
admissible evidence has been admitted, there are 
two points for consideration firstly whether tho 
reception of the inadmissible evidence has in fact 
occasioned a failure of justice, and secondly 
whether if it is excluded, there was sufficient ovi. 
dence to justify tho verdict of tho jury. (Sanderson 
and Cholzner, JJ.). HARENDRA NATH v. EMPE- 
ROR. 84 I.C. 451 = 40 C.L. J. 313=26 Cr.L.J. 307= 

A.I.R. 1925 Cal. 161. 
— S. 167— Objection about admissibility. 

C. P. C., S. 100— Objection can be taken for 

first lime in second appeal. 

An erroneous omission to object to inadmissible 
evidence does not make it admissible. The omis- 
sion to take objection to the admissibility of a 
document becomes fatal only in cases where if the 
objection is taken in time, any defect in its admis- 
sibility can b) cured and the document made 
admissible. In other cases objection as to inadmissi- 
bility can bo raised oven in second appeal though 
it was not raised in tho lower Courts : 19 All. 76 
(P. C.), Foil. (Suhrawardy and Cuming, JJ.). 
Chooni LAL KHBMANI V. Nilmadhab BABIK. 

86 I.C. 734=41 C.L.J. 374=A.I.R. 1925 Cal. 1034. 

— S. 167— Omission to object. 

-Evidence admitted in Trial Court without 

objection cannot be atLacked in appeal. (Chatterjea 
and Pearson, JJ.). Rajeswari DASI v. PULIN 
BEHABI MITTER. 62 I.C. 647=25 C.W.N. 881 = 

A.I.R. 1921 Cal. 71. 
—3. 167— Other evidence sufficieut. 

Under S. 167 it is permissible for High Court 

in spite of tho improper admission of a confession 
in evidence to uphold the conviction if indepen- 
dently of tho evideuce objected to there is sufficient 
evidence to justify tho decision of the Sessions 
Judge. (Macleod, C. J. and Fawcett, J.). King 
EMPEROR V. MAHABLI RAMA SAI. 87 I. C. 520= 

26 Bora. L.R. 706=26 Cr L.J. 934= 

A.I.R. 1924 Bom. 480. 

— S. 167— Revision. 

Practice explained. 

The High Court in revision, ordinarily speaking 
will remand a case for a finding with reference to 
aduiissiblo evidence only, wbero tho lower Court 
being competent to deal with facts has not adopt- 
ed the course of ignoring tho evidence wrongly 
admitted and considering whether there still re- 
mains enough evidence to support the judgment. 
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EVIDENCE ACT (1872). 8, 167— Second appeal. 

If the Couit takes the view that irrespective of 
the improperly admitted evidence the decision is 
sustained by sufficient evidence, the decision can- 
not be reversed merely on the ground of the im- 
proper admission of evidence. {Venkatasubba Eao, 
J.). SANKAR CHENNABASAPPA tJ. K. MANAPPA. 
82 I.C, 283 = 21 M.L.W. 87 = 25 Cp. L J. la7S = 

A.I.R. 1925 Had. 2§3. 

— S. 167— Second appeal. 

— —There is great difficulty in applying the pro- 
visions of S. 167 to the generality of cases which 
come before the High Court on second appeal. When 
evidence has been improperly admitted, the High 
Court, not being a Court of fact, cannot decide 
whether the remaining evidence in the case is 
sufficient to warrant the finding, but should re- 
mand the case to the lower Court for re-hearing. 
{Sanderson, C. J., Panton and Graham, JJ.). BBO- 

jbndra Kishobe V. Mohim Chandra. 

99 I. C. 189 = 31 C, W. N. 32= 
A. I. R. 1927 Cal. 1. 
^ ^ Where an Appellate Court has relied for its 
decision upon a document which is inadmissible 
in evidence, a Court of second appeal would he 
justified in remanding the caso for decision to the 
first Appellate Court with a diceotion to exclude 
that document from its consideration. (Zafar Ali, 
J.)> HBU RAJ «. NIHAD SINGE. 

90 I.C. 878 = 7 L. L. J. 352= 
26 P.L.R. 632= A. I. R. 192S Lah. 538. 

■ 'In second appeal the Court is not in posses- 
sion of all the evidence or in a position to he able 
to weigh it and see whether in fact apart from the 
objectionable evidence there was sufficient evid<eno6 
to entitle the lower Court to oime to the decision 
which it did, so as to enable the High Court to 
affirm that decision under S- 107. {Dawsoyi- Miller, 
C.J.and Munich, J.). Su:aiTRA Kuer v. Ram 
KHAIe CHOUBEY. 1921 P.H.C. C. 17= 

. A.I.R. 1921 Pat. 61. 

examination. 

See Evidence act, Ss. 132-153. 

examination of accused. 

See (1) Cr. P. code. Ss. 164, 256. 342, 864 AND 
365. 

(2) CRIMINAL TRIAL. 

EXAMINATION OF WITNESSES. 

See jl) c. P. CODE, 0. 16 AND 0. 26. 

(21 Evidence. 

(8 ) Evidence act, Ss. 118-134. 

EXCESS PROFITS DUTY ACT (10 of 1919). 

— S. 2— Business. 

~^-—Boyal Calcutta Turf CUib carries on business 
and ts liable to excess profits duty on collections from 
non-members—Test explained. ^ 

The Royal Calcutta Turf Club is carrying on an 
adventure or concern in the nature of trade” and 

consequently 18 carrying on a ‘'business” within 

® of sums 

received persons other than members of the 

following head8:-(l) Entrance fees 
to the stend paddocks and enclosures or gate 

The fact that the members of the Club do not 

^Moh ar:Yarrfefon 

the Olub r 


EXCESS PROFITS DOTY ACT (1919), 8. 18— 
Rules under R. 24 (3). 

given by the Club and in respect of which profit is 
made. {Sanderson, C. J., Teunon and Richardson, 
JJ.). Thf: Royal calcutta-Tubf Club v. 
Secy, of State, 66 I. C. 473= 

25 C. W. N. 734 = A. I. R. 1921 Cal. 633. 

Turf club— Carries on ‘ business * and liable to 

excess profits duly on collections from non-members-^ 
Test pointed out. 

A turf club is liable to excess profits duty in 
respect of the following sources of income In so fat 
as the sums received uuder these heads are not 
paid by the members of the club ; 

(1) Entrance fees to the stand, paddocks, and en* 
closures, or gate money, 

(2) Entrance fees paid by owners of horses, 

(3) Book makers’ license fees, 

(4) Percentages on the totalisators. 

It must be held that the Turf Club is carrying 
on an “adventure or concern in the nature of 
trade” and is consequently carrying on a “busi- 
ness” within the meaning of S. 3 of the Act, in 
respect of sums received under the four heads men- 
tioned from persons other than members. It is not 
material what is the ultimate destination of the 
surplus, if any, which the Turf Club receives in 
respect of these matters. The test is whether 
moneys are received by the club from non-members 
of the club and in exchange for something which 
IS given by the club and in respect of which profit 

SellothQolf Club V, Smith, 
an appeal) (1913)3 K.B. 
74, Foil. [Sanderson, C.J.. Teunon and Richardson, 
JJ.)^ Calcutta Turp Club v. Secy, of state* 

48 Cal. 844=A.l. R. 1921 Cal. 44. 
— 3. 4— Assessment. 

require the duty to be assessed within the year 
for which the duty is imposed. [Wallis, C.J., Ayling 
and Emshnan, JJ.). DEPUTY COMMISSIONER. 

LAKSHMIDAS PURUSHOTHAM 

AND CO. 63 I.C. 420=1921 M.W.N, 513 = 

14 M.L.W. 37=44 Mad. 768 = 

-3 5-6apitoP^ <S.B.), 

^-Moneys invested in shares in publio oom- 
pamos and Government securities which have 
been treated as part of the capital of tho firm, are 
capital employed in the business of the firm” 
and consequently, as such must be included in the 

accounting period 
and the standard years”. Similarly loaL to 

individuals and business concerns muJt brtLat^ 

Martin and Co. v. Secy op 

STATE. 67 I.C. 909=25 O.W N. STsI 

-S. 6-Oapltal * * “»'• «39. 

the o7*ai! 

Xe“a "r “ ? 

Krishnan. JJ.). De"L-TY u'oMMH ” 

THE Chief oiiiM7oP Ino7 Say 
ABDULLA SAHIB AND OO ' «• 

14 M.L.W. 413=i.I.R. 1921 Mad. 717 (PB? 

-S. 18-Rule, under R. 2 d ( 3 ). 

■ Interpretation. 

ing, taken under eub-rule (1) olSmI'e 
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EXCESS PROFITS DUTY ACT (1919), S. 19— 
Application of. 

fault has been made in 'pavmeut. {Mariineau J). 

Gian Singh Bahadur Singh v. The Crown'. 

73 l.C. 106=4 Lah. 165= 
A I.R. 1924 Lah. 54. 

— S. 19— Application of. 

S. X9 docs not apply to cases chargeable under 

this Act only. 

Section 19 merely provides for the protection of 
the tax-payer, that the profits of any business shall 
not be chargeable both with super tax and excess 
profits duty , but with whichever is the higher, 
and has no a pplication to a case in which profits 
are chargeable only with excess profits duty and 
not with super-tax. It does not relievo profits from 
the liability to Excess Profits Duty by S. 4 unless 
such profits are chargeable with super tax and thi 
super- tax exceeds the Excess Profits Duty. (IFaffis, 
C.J., Ayling and Krishnan, JJ.). DEPUTY COMMIS- 
SIONER, Income-tax v. Lakshmidas Purushot- 
TAM AND CO. 63 l.C. 420=1921 M.W N. 513 = 

14M.L.W. 57 = 44 Mad. 763= 
A.I.R. 1921 Mad. 223=41 M.L J. 183 (S.B.). 
— S. 20— Deductions. 

- Costs to find out duty cajinot be deducted. 

Though the amouut of the Excess Profits 
Duty is to bo allowed as a deduction iu respect of 
profits of a business for the purpose of income-tax, 
the costs of arriving at the Excess Profits Duty can 
not be so allowed. Further this has got to be for a 
specified year end does not apply to any later year. 
(5chwa6e, C. J., and Coutts Trotter, J ). SECRE- 
TARY, BOARD OF Revenue v. b. Mdniswami 
CHETTY. 77 l.C. 39 = 13 M. L. W. 792 = 

33 M. L. T. 122 = 47 Mad. 653= 
A.I.R. 1924 Mad. 205=43 M. L. J. 711 (S.B.). 
— Sch. 1 — Employed in business. 

Firm carrying business as managing agents on 

another Company for Commission varying on the 
profits — Exception docs not apply. 

The proviso in Sch. I should be road as governing 
generally the three kinds of businesses which are 
enumerated under headings 1, 2 and 3 or, put in 
another way. as including the businesses mention- 
ed therein as within the terms of S. 3 of the Act. 
Agents, secretaries and treasurers, or agent of a mill 
company under the usual form of agreement and 
remunerated by a commission which would depend 
cither on the out-turn or on the amount of profits 
are not to bo considered as carrying on a business 
excepted under Sch. I. 

Where all that the agreement provides for is that 
subject to the control of the Directors of a certain 
Company a certain firm shall have the general con- 
duct and management of the business and afiairs 
of the company the firm ate not officers of tbe com- 
pany, in the strict sense of the word, nor are they 
servants. They are a firm which for a certain 
agreed remuneration has consented to do the work 
which is detailed in the agreement. There is noth- 
ing whatever iu the agreement which would prevent 
the firm from carrying on any other businoES so long 
as they carried on the work under the agreement in 
the proper manner. {hIacleod,C. J. and Fawcett, J.), 
In the matter of THE SI'ECIFIC RELIEF Act. 

63 I C 775 = 45 Bom. 1064=23 Bom L. R. 609- 

“ A.I.R. 1921 Bom. 452. 


—Sch. 2, R. 1— ‘ Employed In ' basinesB. 

Meaning of. . . j 

The words “employed in the business m l 
proviso to R. 1 of Sch. 2 prtimi facie bear th 
hatucal moaning of “actually employed in \ 
business,” and cannot properly be construed ai 


EXECUTION — RestoFation. 

the words were “employed or intended to be em- 
ployed in the business.” {Macleod, C. J.and 
Fawcett, J ). In the matter of THE EXCESS 
Profits Duty act. 1919. 60 l.C. 964= 

45 Bom. 881 = 23 Bom. L. R. 139= 

A.I.R. 1921 Bom. 119. 

EXCHANGE. 

See also T. P. ACT, S. 118. 

— Rate of. 

Suit for recovery of sterling in Indian Currency 

— Rate of exchange is that prevailing on date of the 
foreign judgment. 

The plaintifls obtained a judgment against the 
defendants for a certain amouut in sterling in the 
King’s Bench Division of the High Court of Justice 
in England for costs. The defendants having failed 
to pay the amounts, the plaintifls filed a suit in 
Bombay to recover the equivalent in rupees of the 
amount as couverted at the rate of exchange ruling 
on 23rd February, 1921. The defendants contended 
that the rate of exchange should be held to be that 
prevailing on the day of the judgment against them 
in the suit filed iu Bombay. 

Held, tbe rate of oxchango prevailing at the date 
of the foreign judgment sued on is the one to be 
taken. {Fawcett, J.). Madhavji VISHBAM v. 
Ramniklal Vadilal. 70 I. C. 474= 

47 Bom. 487=25 Bom.'L.R. 173= 

A.I.R. 1928 Bom. 437. 

EXCISE ACT. 

See (1) Bengal Excise act, Vll op 1878. 

„ „ V OP 1909. 

(2) Eastern Bengal AND Assam Excise 

ACT, I OP 1910. 

(3) Bih ar and Orissa Excise act, K op 
1915. 

(4) Burma excise act, v op 1917. 

(5) PUNJAB Excise act, i of 1914. 

(6) u. P. Excise act, IV op 1910. 

EXCLUSIVE POSSESSION. 

See (1) ADVERSE POSSESSION. 

(2) CO-SHABER. 

(3) HINDU LAW— JOINT -FAMILY. 

EX-COMMUNICATIONS. 

See (1) C. P. C..S.9. 

(2) CASTE Disabilities REMOVAL Act, 
(8) Hindu law. 

(4) TORT. 

EXECUTING COURT. 

See 0. P. 0., S. 21. 

EXECUTION. 

See also (1) Civil P. 0., S. 47 and 0. 21. 

(2) Decree. 

Application. 

Attachment. 

Bar to. 

Completion of. 

Compromise decree. 

Construction of decree. 

Decree binding. 

Decree not to be varied. 

Decree null and void. 

Duty of Court. 

Executability of decree. 

Execution by Collector. 

Jurisdiction. 

Legal representatives. 

Limitation. 

Mesne profits. 

Mode of. 

Restitution. 

Restoration— CIVIL P. 0., S. 151. 
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EXECUTION— Application. 

Right to. 

Satisfaction. 

Scope of. 

Setting aside. 

Stay of — See also 0. 41, R. 5. 

Step-in aidof— ACT, ART. 185 (o). 

Miscellaneous. 

—Application. 

— i — Application for execution of decree. 

When certain decrees were sought to be executed 
the judgment-debtor objected that he was not liable. 
The objection having been substantially upheld 
the execution was permitted ooly in respect of 
certain small items. Thercupon tbe judgment' 
debtor preferred appeals to the High Court. Subse* 
quently the execution proceedings, wore dismissed 
for default. The appeals having later on ended- in 
favour of the deoree-holderthe decree-holder again 
applied for execution this time varying the list of 
properties against which the decrees were to be 
attached, 

Held, that the original execution applications 
were revived and that what happened after the 
Court upheld-the objection was immaterial and 
that the decree-holder could consequently execute 
the decrees, in toto. {Multerji and Guha, JJ.). 
Kumar sarat Kumar Roy v. haripado 
CHATTERJEB. 34 C.W.N. 897. 

— r-An application for amendment of a ponding 
application for execution made after the decree 
sought to be executed bad become barred by limita* 
tion cannot be entertained. 17 Cal. 631 (F. B.) ; 
A. I. R. 1924 Cal. 131, Bel. on ; 27 C. L. J. 398, Not 
foil. ; A. I. R. 1927 Pat. 223 ; A. 1. R. 1923 Pat. 224, 
Cons, and {Kulwant Sahay and Maepherson, 
JJ.). JAOANNATH DAS V. CHAMU RAOHUNATH. 

119 I.C. 411=8 Pat. 462= 
A.I.R. 1929 Pat. 407. 
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Concurrent applications for execution of a 

decree against different properties may he made. 

While oiiO application for execution of a decree 
is pending, other independont applications for exe- 
oution against other properties of the judgment- 
debtor may be filed. Concurrent applications for 
exeoutioQ of a decree against different properties 
may be made : 37 Mad. 231 ; A. I. R. 1916 P. 0. 16 
and A. I. B. 1923 Pat. 224, Bef. {Wallace and Thiru- 
uenTtatachariar, JJ.). TANDAVAMUETI v. Dor- 
GAMBA. 113 I.O. 260 = A.I.R. 1928 Mad. 1154. 

- —“Application not fully disposed of by Courts 
Next application for same relief should he deemed ns 
continuation of the prior one. 

An assignee of a preliminary decree applied for re- 
Mgnizing his transfer and also for making the deoree 
final and the Court finally made the order thereon; 

' Transfer proved already accepted,*’ There was 
no order refusing or rejeoting his application in 
respeot of the passing of the final decree, 

Neld, that later execution application in respeot 
of the same relief should be properly treated as a 

of the previous proceedings: 
^I.R. 1922 Ma^66,DM(.(gr<niva5a Apyanjar, J.). 
MALLIEABAJAPUDU V. NALLA VBNKiYA. 

109 I.C. 378=A.I.R. 1928 Mad. 971. 

— j"No speoial application is necessary to revive 
^e first application which is pending bofete the 
Court and where there has been no dismissal of the 
OTiginal application for execution ; 22 0. W. N 
TO, .DwA {OreavBsand Ponton, JJ.). Akshot 

JOMDAB.. M , 5. jp 

D. D. Voi,. -m— 50 


EXECUTION— Application. >. 

Proclamation for sale. 

Any application by a decree-holder in respeot 
the property which shall be proclaimed for sale is 
one to be decided by the Execution Court. It may 
decide it rightly or wrongly ; its order on such 
application is final if not appealed against. 
{Ashworth and Neave, A.J.Cs.). SITAPAT Ram 
V. Mohammad asghae. 92 I.C. 29=' 

A.I.R. 1926 Oadbl93. 


-No amendment after registration— What 

anwunts lo amendineni. 

No amendment of an execution petition should 
be allowed after it has been registered. 17 Cal. 631 
(P. B.l.PoK. 

However, where a mortgagee decree-holder 
simply notifies to the Court that the sale of the. 
mortgaged properties should not affect the merasi 
rights or interests of certain defendants and makes 
no further prayer with respeot to them in the exe- 
cution application, bis action does not amount to 
an amendment of the petition, {Suhraward/y and 
Duval. JJ.). Abdul hasmat ahamad v. Hbi- 
SHIKESH DAS. 85 I.C. 742= 

A.I.R. 1925 Cal. 1048. 
■ -Where the properties sought to be attached 
in two applications are different, the latter is not 

the continuation of the former, nor where the for- 
mer application has been dismissed for default of 
the decree-holder. {Das and Boss, JJ.). Mt. 
Reshma KUMARI V. Rameshwar Ojeca. 

79 I. C. 897=A.I,R. 1925 Pat. 197. 

Sttccessive applications for execution when and 

to what extent barred. 

There is nothing to prevent several applications 
being made, directed against and linked into part- 
nership of private property. There is nothing to 
prevent a succession of applications directed 
against persons who ate ascertained to he, or believ- 
ed to be partners in the particular venturo out of 
whioh the decree has arisen. The limitation how- 
ever that is imposed on all these applioations is 
that, if there has been > previous application, in 
which there has been a definite decision affecting 
a parbioular piece of property, or a particular per- 
son, and from that decision nothing has been done 
by way of appeal or institution of suit if either of 
these methods were available, that decision 
is a final decision between the parties, and 
if in any subsequent proceedings, the point 
again becomes material the parties are bound by 
that previous decision, and the matter cannot be 
reopened. To that extent, and that extent onlyv 
is there limitation on the successive applioations 
in execution. {Mears, C.J. and Piggott, J.). Kapur 
Ohand V. Lala Kanahaiya. . 74 I.Q, 513— 

21 A.L.J. 641=4 L.R.A. CIy. 441= 
45 All. 735= A.I.R.\ 1924 All. 84r 


No revival occurs where deeree-kolder himself 

is at fault but it occurs where progress is arrested tn- 
spite of decree-holder. 

An application for execution may in certain con- 
tingenoies be treated as one to revive and carry 
•through a pending execution ; thus the second ap- 
plication might be treated as one not to initiate a 
new proceeding, but to revive the previous proceed- 
ing when the latter was arrested by reason of cir- 
cumstances over which the- decree-holder had no' 
control. Where the diffioulty has bean created' 
entirely by the decree-holder himself as he ignored 
the order made by the Executing Court in: the first- 
proceeding, the principle has clearly no annlioh- 
tion. 8 Col, 696; 29 0»1. 682, ffo«; “ Alf? a®,-- 
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EXECUTION-Applic^tlon. 

Vist. {iTooJcerjee and Panton^ JJ.)* Rajini BAN- 
DHU CHATTERJEE V. Kalee Pbasanna Chat- 
TERJEE. 74 I. C. 279 = A.I.R. 1924 Cal. 419 

Dismissal for want of Court-fees on decree-- 

Order wrong. 

Where a proper complete decree had been drawn 
up and the execution Court dismissed the appli- 
cation for execution on the ground that there was no 
decree as no necessary Court-fees had been paid and 
It did not appear how any Court-fees were neces- 
sary, held, the order dismissing the application for 

execution was wrong. (Shah and Crump, JJ.). 
Gandhi Vadilal Chhaqanlal v. Gandhi 
MANAK lad CHHAGANLAL. 79 I.C. 489= 

A.I.R. 1923 Bora. 41. 

Award— Instalments conditional on securihj— 

Default — Application proper. 

By an award the judgment-debtor was allowed to 
pay up the amount by instalments on giving secu- 
rity and if he failed to give the first instalment in 
time it was to be paid along with the second. The 
judgment-debtor failed to give security and on his 
failure to pay the first instalment, but before the 
time of the second instalment, the decree-holder 
filed an application for execution for the recovery 
of the first instalment, 

Held, the payment by instalments was condi- 
tional on the execution of security and the appli- 
cation was proper. (Martineau, J.), Bhagwan 
DAS V. MutsADDI DAti. A.I.R. 1923 Lab. 449. 
^Attachment. 

■ ■ —The Collector has no jurisdiction to with- 
draw the attachment efieoted by the order of the 
Civil Court, (ifukerji and Bennet, JJ.). JAGAN- 
NATHPBASAD V. SHEO NAEAIN. 123 I.C. 105 = 

A.I.R. 1930 All. 281. 

— •Objection to attachment.' 

Where an objection to an attachment of property 
during execution proceedings Is dismissed and 
during the pendency of appeal preferred against 
the dismissal of order, property is already sold, 
appeal is infruotuous as the decision would not be 
binding on the purchaser : 15 I. C. 529, Foil. 
(Bhide, J.). KHAN JAHAN V. DAS MAL. 

110 I.C. 246=10 L.L.J. 328. 

' — Money paid in satisfaction of a particular 

decree. 

Where the judgment-debtor pays in the money 
in satisfaction of the decree, it is a final discharge 
of bis obligation, and no money can be said to be 
lying to his credit so as to be liable to the attach- 
ment by other creditors, and *it is not a' fraud on 
other creditors even though nothing is left to them 
for proceeding against : (1916) 1 M.W.N. 195, Foil. 
(Jackson, J.). Y. Ohinnamald u. C. Kdnhi 
KANNA MENON. 100 I. 0. 24= 

A. I. R. 1927 Mad. 623. 

■ - Property under attachment, disposed of by 
officer appoinetd pendente lite — Officer should re- 
fund. 

Where during the continuance of an attachment 
in execution, a person disposes of the property 
under the orders of a Court and the Court's orders 
are set aside in appeal, the proper person to make a 
refund is the person who has disposed of the pro- 
perty and not the party at whose instance that per- 
son was appointed by the Court to act as ho did. 
(Sulaiman and Mukerji, JJ.). JwALA Pbasad v. 
Sheikh Chuttan. 85 I.C. 161= 

6 L.R.A. Ciy. 36=A.I.R. 1925 All. 328. 

Bents— No one can collect rents except receiver. 

Court has no authority to empower any one to 
cpllectl the rente except by duly appointing him 


EXECUTION~Bar to. 

as a receiver. It has no power to order the tenants 
to pay their rent to the decree-holder and if they 
refuse to pay it they cannot be prosecuted, and the 
Court has no power to authorise any one but a 
receiver to file suits for the recovery of rents. 
(Carr and Brown, JJ,). Madng Thein v. S. A. 8 
Fibm. 89 I.C. 794=3 Rang. 235= 

^ A.I.R. 1925 Rang. 818. 

Future rents. 

Where in execution proceedings the Court 
attached future rents and authorised the decree- 
holder to collect them after directing him to give 
security for the re-payment of the rents with 
6 per cent, interest if the attachment should be 
removed. 

Held, the Court had taken upon itself to lend 
the decree-holder this money at that rate of 
interest. It had no power to do this. (Carr and 
Brown, JJ.). MADNG THEIN v. S. A. S. PiRM. 

89 I.C. 794=3 Rang. 235 = 
A.I.R. 1925 Rang. 318. 

Dismissal and restoration of execution case-* 

Effect. 

Where an attachment is already In force when 
the execution case is dismissed for default and is 
restored the same day, and where the dismissal 
for default is known to nobody except deoieo- 
holder's pleader, a sale held subsequently Is not 
vitiated. (Hallifax, A.J.C.). Shankab RAO v. 
MANICS BAO. 68 I.C. 643= 

A.I.R. 1923 Nag. 18. 

'Land. 

Where the land was formerly in the name of 
previous Qaddi Nashin, and after his death it was 
mutated, not in the name of the new Gaddi Nashin, 
but in the name of the shrine in order to protect it 
from attachment in execution, it should be attach- 
ed as requested by the decree-holder leaving the 
shrine or persons interested to prefer objections if 
any in the usual course. (Chevis, J.). Firm OF 
GANDA MAL Co. V. Ganga Nath, 

4L. L. J. 49 = A.I.R. 1922 Lah. 147. 

A suit by the rightful owner foe wrongful 

attachment of property, which is attached in execu- 
tion as being the property of the judgment-debtor 
is maintainable against the decree-holder, in spite 
of a subsequent order that the property should not 
be released and returned to the true owner, pending 
the decision of the suit by decree-holder that the 
property is liable to attachment. (Mookerjee, 
A.C.J. and Fletcher, J.). BHDSHAN CHANDBA 
PAL V, NARBNDBANATH KOOR. 60 I.C. 280= 

32 G.L.J. 236. 

— Bar to. 

Interest. 

Where a decree-holder has failed to claim 
for a portion of interest accrued due in a previous 
application for execution, he cannot be allowed to 
claim that portion in a subsequent application on 
the principle that a portion of an entire decree for 
which execution is not claimed cannot form part 
of a subsequent claim in execution, (ilukerjee and 

Guha, JJ.). Shyama charan v. Protap Chan- 
dra DAS. 51 C.L J. 280= A.I.R. 1936 Cal. 349. 
——Constructive res judicata — Notice of execution 
served on judgment-debtor — Judgment-debtor failing 
to appear — Question of executabUity of decree %s res 

judicata. , , 

When an application is made for execution of a 
decree and notice of the application is served on 
the judgment-debtors, they are bound to appear 
and show cause why the decree should not be 
outed. If they fail to appear and show cau^e, and 



execution— B ar to. 

if on snoh failure an order ex parte should be made 
by the Conrt directing execution, then the question 
of the executabillty of the decree should, according 
to the law of constructive res judicata, be regarded 
as having been decided by the Court in favour of 
tho decree- holder and the rule of constructive res 
judicata will be available even if the parties are 
not personally served. 

All that is necessary under the law is that they 
should be properly served, served according to tho 
rules relating to service. (Srinivasa Ayyangar, J.). 
SUNDARASAJUIiU NAIDU V. NABAYANASWAMI 
NAIDU. 103 I.C. 825=39 M.L.T. 34= 

26 H.L.W. 481=A. I. R. 1927 Had. 813. 

Decree for rent — Sale in execution of, subject 

to liahilities under another decree — Decree-holder 
himself purchasing properties — Execution against 
other properties of ^btor in respect of the other decree 
IS not barred. 

After a holding has been once sold in execution of 
a rent decree and has passed out of the possession 
of the tenant it cannot ordinarily bo again sold in 
execution of any other decree for rent due by the 
same tenant. An esception however has been made 
in cases where the executing Court, although ir regu- 
larly, allows the holding to bo sold subject to 
a liability to satisfy another outstanding decree ; 
in such cases the auction-purchaser is concluded 
by r« /ttdicafa and the landlord is competent to 
proceed in the first instance against tho holding 
and to call upon the auction-purchaser to discharge 
the liability which he has undertaken. But the 
principleihas no application at all where the decree- 
holder is himself the purchaser. 6 C.W.N. 877, Dist. 
Even in a case where the landlord decree- 
holder purchased subject to liability to satisfy 
his other decree for arrears of rent, he may bring 
to sale the other property of tho tenant in execu- 
tion of his unsatisfied decree. (MuUick and Mac- 
ph^son, JJ,). Jdqal Kishore nab Ay an Singh 
V. BhATU modi. 80 I.C. 377=1923 B.H.C.C. 20S = 
1 P. L.R. 811=2 Pat. 720=4 P.L.T. 640= 

„ . A.I.R. 1923 Pat. 517. 

——Res judioata— Principle of, 

the Courti decided after due notice upon 
the judgment-debtors that the execution was In 
order and that it should proceed. 

Seld, that the order Is binding upon the jude- 
inent-debtors. It is an order deciding as between 
toe parties that the exeontion was not barred by 
limitation. Such an order operates as res judicata 
and whether right or wrong, the order cannot be 
challenged in subsequent execution proceedings, 
Utoala Prasad andBucknill, JJ.). GODR CHANDRA 
Roy V, JoNADAN Prasad Thakdr, 68 I.C. 337= 

T> j ^ 204=A.I.R. 1923 Pat. 180. 

7 Pre-aecree agreement cannot be pleaded as a bar 

m execution proceedings. 

‘ An agreement made before the nassine of a 
decree, which, if raised in the suit. wLld negative 

» defendant's liability tefmeet 

•the plaintiff s claim, is one which would constitute 
A Tdlid ddf6IlC6 to tll6 suit* bnf 

64,1.0. 148=11 M.I,.W. 817=mi bS82= 

. -rCom pIetlon of. , 

r— — one oan execute siaetisfied decree. A oiilane 
obtained bj the ptioi mortgagee on the property by 
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EXECUTION— Compromise decree. 

paying the amount of the execution sale before 
confirmation cannot execute the decree because it 
had been satisfied on account of that sale. 
(Wallace, /.). PARVATI AmmAL v. VENKATABAM 
Iyer. 81 I.C. 771=20 H.L.W. 278= 

1924 M.W.N. 510= A.I.R. 1925 Mad. 80= 

47 H.L.J. 316. 

Statement on the return. 

Where the statement on the return was that 
delivery was complete, the decree-holders, accept- 
ance of it as such must be taken in its natural 
meaning, the only meaning w'hich is recognized in 
the Code, that the delivery was complete absolute- 
ly and against the world. It is quite clear that 
delivery of possession to the decree-holder involves 
that no person other than the decree-holder 
remains in possession. That will not be less sc, 
if delivery is symbolical, since the physical posses- 
sion of the tenants in such cases is of course not in 
question. (Oldfield and Venkatasuhha Rao, JJ.), 
IBRAMIM SAHIB V. KONAMMAL. 70 I.C. 785 = 

31 M.L.T. 356 = A.I.R. 1923 Mad. 26= 

43 U.L.J. 179. 

— Compromise decree. 

It is open to the executing Court to examine 

the terms of a compromise decree before enforcing 
it and to see whether the penal clause, if there is 
any, is to be enforced in toto or nok Case-law 
referred. (Sulaiman and Mukerji, JJ.). B, KisheN 
Prasad v. Kunj Behari Lad. 

91 I. C. 790=24 A.L.J. 210= 
' A. I. R. 1926 All. 278. 

Power to modify terms. 

An executing Court can modify a penalty which 
has been fixed in a compromise or contract, even 
if that compromise or contract is subsequently 
embodied in a decree. But while dealing with an 
award whioh is in no sense of the word a compromise 
or a contract, the executing Court has no power to 
modify the terms of such award. 85 Bom. 239 ; 
24 C.W.N. 645, Dwi. (Hamson, J,), Kesho Rau v» 
THAKUBLAS. 781. 0. 80= 

A.I.R. 1925 Lah. 180. 
■■ ■ 'A compromise decree cannot bo ohallenged in 
execution proceedings exactly as if it had been a 
decree passed after contest. (Phillips and Odgers, 

JJ.). kothandaramaswami naidd V. Pap AM* 

, 79 1.0. 891=A. I. R. 1928 Mad. 218. 

—Illegal condition i»i a comj>romi4e ^ree cannot 
he enforced. 

Where a decree based on a oompromise oontain* 
ed a Condition that trees on sir land whioh were 
not transferable' apart from tho land were to passi 

Scld^ that the ooudition was iuoporativo and tho 
decree could not be executed with tospeot to the 
trees. (Prideaux.A.J.G.). Pabashramv. Sitaram* 

78 I.C. 857=20 N.L.R. 1= 
„ y- - y A. I. R. 1924 Nag. 84* 

Executxon in the nature of specific performande 
passed 

A oompromise decree provided for the pullina 
down of tho plaintiff’s wall and for the payment bv 
the defendant of a certain sum of money and the 
buildingof anew wall within two months from 
the date of that compromise. Admittedly the monev 
was not paid nor the wall built .within the two 
montos. Nothing was done by either party until 
the defendant took out the execution ngainat plain- 
tiff for pulling down the wall as per t^rms of the 

decree. There was no evidence at all of any iate^ 
vening acts of the parties after the dato^ofUi^ 
decree. There was tlierelore, a lapse of time of iw? 
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Execution— C ompromise decree. 




. overone year from the date fixed by the Comoro, 
inise for the performance of the acts, ^ 

was theessenceof the contract- 

the defendant was out of Court because he was a 

waiver or a new agreement 
sliown to have taken .place. But suppos- 

? of essence of the contract the 

defendant could not even then, after an unexplain- 
ed delay of one year obtain specidc performance of 
this agreement. {Marten and Fawcett, JJ.). Shan- 

Jagdale V. Batanji Premji 

® ■ oc « . « 226=47 Bom. 607= 

25 Bom.L.R. 328=A.I.R. 1923 Bom. 441. 

Partition suit — Order for sale made with the 
consent of parties that it should be with certain 
guarantee — Consent as to guarantee cannot be 
withdrawn after order for sale is made.(iraNis, C J 
andRamesam,!.). 0. M. AKILANDAMMAL v! 
V. Ranganatham Chetty. 62 I.C. 730= 

« X, 13M.L.W. 429. 

~~ConstvdctioD of decree. 

-Interest allowed in judgment but omitted in 

.decree. 

Where interest has been omitted in the decree 
though allowed in the judgment, it is a case of pure 
.omission and not one of any ambiguity. Hence 
the rule that, where a decree is ambiguous, the 
Court should put such construction upon it as 
-would make it in accordance with law, has no 
application to such a case and the decree should be 
amended to bring it on line of judgment. 21 All. 361, 
Diet. {Muherji and Guha, JJ.], Shyama CHARAN 
v. Peotap Chandra Das. 

51 O.L.J. 280=A.I.R. 1930 Cal. 343. 

■Executing Court can interpret a decree by 
referring to judgments as well as pleadings in the 
case. 1 Pat. L. T. 471, Foil. (Jwala Prasad, J.). 
Bhado MANDEE V. Khodabdx. 

A.I.R. 1929iPat. 746. 

- - - Mortgage suif — Compromise decree. 

A prior mortgagee brought suit on his mort- 
gage. He impleaded, besides the mortgagors, the 
puisne mortgagees.- By means of a compromise, 
'certain property belonging to the mortgagors was 
to bo considered as sold to the plaintifi for a certain 
sum, Out of this sum, plaintiff was to pay the 
amountdue to puisne mortgagees. It was stipulat- 
ed that the puisne mortgagees were to recover 
!the same from the plaintifi by execution or by a 
fresh suit. Until payment, the property of the 
plaintifi was to remain charged with the sum fixed 
for payment to him. A decree was accordingly 
passed in terms of the compromise. Plaintifi did 
hot pay. Thereupon the puisne mortgagees put in 
an application for a final decree. It was contended 
that the Court had no jurisdiction to pass the final 
'decree in their favour because it had passed a 
decree originally embodying the terms of the 
compromise against them, 

Held, that it would be placing altogether too 
narrow a construction on the decree to hold that it 
was only passed against the mortgagors and the 
fact that it was stipulated that the puisne mort- 
gagees could take out execution of this decree 
or bring a new suit tended to support the view that 
the decree was meant to bo in their favour against 
the plaintiff. {Dalip Singh, J".!. ROOP Narain 
V. irUKAM CHAND V. JAGADHAU MOD. 

10 L.L.J. 319 = A. I. R. 1928 Lab. 829. 

If the decree is ambiguous, the judgment 

‘may bo consulted and the decree construed in the 
light of the plaint and judgment. (1915) M. W. N. 
•91i fend 88 J. C. D51, Rel. <m. {Odgers and Cur- 


EXECUTION — Construction of decree. 

genven. JJ.). Thushtu Balakrishna Chettiar 
V. V. Krishnamdbthi Aiyar. 100 I C 841 = 

38 M.L.T. 143=1927 M.W.N. 202= 
A.I.R. 1927 Mad. 416=52 M.L.J. 182. 
Although an Executing Court cannot go be- 
hind the decree yet that Court ought to interpret 
the decree when an application for execution is 
placed before it, and for that purpose it ought to 
refer to the pleadings in the case and to the judg- 
ment passed by the Court. (Djm and Ross, JJ.) 
Sahai Mistri V. Satuli Darji. 92 I.C. 133= 

, A.I.R. 1927 Pat. 141. 

Although an executing Court cannot go 

behind a decree it is permissible to it to interpret 
it with reference to the proceedings anterior to the 
decree in order to find out its true meaning, (Z'm* 

khede, A. J. C.). Dhanngu. Harbhajan. 

97 I.C. 884=9 N.L.J. 140= 
A.I.R. 1926 Nag. 460. 

Interest — Method of calculation. 

Where the executing Court continues to apply 
the same method of calculation in the matter of 
accumulating interest from the date of final decree 
onwards as had been applied in drawing up the final 
decree for sale, the judgment-debtors cannot take 
objection to it in the execution proceedings. [Pig- 
gott and Walsh, JJ.). DUTT PRASAD SiNGB v. 
Sri Narain. 74 I.C. 557=21 A.L.J. 340= 

4 L.R.A. Civ. 195=A.I.R. 1923 All. 503. 
Reciprocal reliefs — Decree held executable. 

A decree provided “that the plaintiff’s claim be 
and is hereby decreed for cancellation of the bond 
in suit but the defendant shall have the right to 
recover Rs. 5,000 from the plaintiff’s property," 

Held, that the latter portion of the decree was 
notamere declaratory decree incapable of execu- 
tion and that the defendant could execute it. 
{Kanhaiya Lai, J. C.). JHANDA SiNGH t;. Md. 
Anwar Khan. 77 I. C. 776= 

A. I. R. 1923 Oudb 160. 

Where the decree was against the joint 

family property including the separate property of 
a certain member of a joint family and the member 
quitted the family. 

Held, all of his property that remains liable for 
the satisfaction of the decree is (!) his share in the 
joint-family property (2) his separate property such 
as it was up to tho date on which he quitted the 
family. His separate property acquired after he 
quitted tho family is not and never was joint 
family property. {Le Rossignoland Campbell, JJ.). 
GoKUL Chand V. Hdkam Grand. 68 I.C. 731= 

3 Lab. 14= A.I.R. 1922 Lab. 84. 

Execution Court cannot deal with matter not 

dealt with by Trial Court. 

The mere fact that the plaintiff prayed that the 
shares with all subsequent issues should be trans- 
ferred to him on payment of mortgage money of 
tho shares mortgaged does not give tho execution 
Court power to deal with subsequent issues, if there 
was no evidence before the Trial Court of sub- 
sequent issues and if it could not bo said that they 
wore mentioned in tho suit. {Macleod, C.J. and 
Shah, J.). MOTILAL HiRABHAI v. BAI MANI. 

87 I.C. 269=48 Bom. 529=23 Bom. L.R. 1279= 

A.I.R. 1932 Bom. 370. 

Mistake in recitals. 

Whore in the recital part of a decree, tho nature 
of tho claim as sot forth in tho plaint is inadequa- 
tely rocitod, tho executing Court is not. in any 
way bound b)' it and it is within tho eompotenca 
of such Court to examine tho record arid lo ascer- 
tain for itself what tho actual facts are. • (DaifSOrt* 
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EXEOpTlON^onstraction of decree. 

filler, C. J. and Mullick, J.). RambshwAR SiNGH 
v.SahuLAL Jha. 59 I.C. 25=2 P.L.T. 7= 

A.I.R. 1921 Pat. 360. 
■ In general, appellate decree is the one to be exe- 

cuted. 

Id general, the rule must be that the appellate 
Court’s decree, if properly drawn, is;the sole decree 
to be executed in the case but there may be cases 
in which that general and ordinary rule cannot 
and should not be invariably enforced, and in 
particular circumstances it may be incumbent upon 
to the Courts to permit execution of the decree of the 
original Court. 14 M.I.A. 465 ; 6 Ben. L. R, 62; 
13 Cal. 18 ; 11 All. 267;(F. B.); 39 Cal. 925; 
89 Bom. 175, Foil. {Robinson, C.J. and Duckworth, 
I.). S. 0. Das GUPTA V. THE Burma Railways 
C o., Ltd, 11 L.B.R. 163=A.I.R. 1921 L.B. 37. 
If declaratory. 

Where the decree directs the principal judgment- 
debtors to pay a certain sum and this is the decree 
which the decree-holder wishes to execute, the fact 
that, in a certain view of the matter, further pro- 
ceedings might bo necessary to ascertain what set 
off the judgment-debtor was entitled to against the 
decree in adjustment that has been made, docs not 
make the decree a declaratory decree. {Kennedy, 
I.G. and Madgavkar, A.J.C.). DONALD Graham 
AND Co. v. KEWALEAM. 79 I.C. 477= 

^ 16 S.L.R. 243=A.I.R. 1921 Sind 132. 

—Decree .binding. 

Going behind the decree. 

Items. 

New plea. 

Objections. 

Power of executing Coart. 
Representatives. 

Decide binding^Going behind the decree, 
^r^r/or mesne profils-~^Wrong procedure. 

n OA 4 order in contravention of 

, A nullity owing to total want 

of jurisdiction. It is a case of mere irregular exer- 
cise of jurisdiction and from this it follows that 
tne executing Court cannot go behind the decree to 

r T tj Iaaa bound to give efieot in execution : 
A l.K. 1929 Bom. 217, Rel. on ; 37 I.C. 997, Doubted. 

Afadhotart Nair, JJ.). 

Kbmqamswamy V. Vaddadi Subbamma. 

80 U.L.W. 810= A.I.R. 1930 Mad. 30= 

^ ^ , 57 M. L. J. 728. 

. executing tho decree has no power 

w go behind it. It cannot annul the decree or 
enter into any questions which are beyond the 

Taluk Singh. 114 i, c. 809 = 6 O.W.N. 49= 

A.I.R. 1930 Oudh 198. 

Z S. 47 — Lunatic properly described 

ffuardtan nominaUdfor him— Lack of 
jorn^ order-^Deeree not a nuUity. ■' 

J.-It is open to the Court 
execute it, if it 

ttnas that the decree was a nullity 

S'? properly described in 


EXECUTION— Decree binding— Going behind tho 
decree. 

A. I. R. 1923 Pat. 2i2, Appr. and 32 Cal. 296, 
{Knlwant Sahay and Maepherson, JJ.). TiKA 
Ram V. Tula Ram. IIP.L.T. 185= 

A. I. R. 1930 Pat. 480. 

; Court ordering profits to be ascertained in exe- 
cutton— Order irregular — Executing Court — Ifust 
ascertain the mesne profits. 

No doubt Under O. 20, R. 12, the amount of the 
mesne profits must be determined during the course 
of the suit and an enquiry as to mesne profits 
under this rule is not a proceeding in execution, 
but a proceeding :in continuation of the original 
But if the Court instead of passing an order 
under 0. 20, R. 12, orders the mesne profits to be 
recovered in execution then the decree though 
irregular is binding between the patties. In such 
a case there is not any want of jurisdiction in the 
Court passing an order in contravention of 0. 20, 
K. 12, but it is merely an erroneous or irregular 
exercise of jurisdiction. Executing Court has no 

jurisdiction to go into the question whether the 

^urt passing the decree committed any error in 
the exorcise of its jurisdiction. It is incumbent on 

Court to ascertain the mesne profits- 

Cal. 907 {F.B.),Di$t. and Hot foil. {Patkar and 
Murphy, JJ.), L.AKSBMIBAI Anant v. EAVJI 
Bhikaji. 118 I.C. 700=31 Bom. L.R. 400= 

^ , A. I. R. 1929 Bom. 217. 

— ihe Court executing the- decrea Cinnob go 
behind the decree and find for itself whether the 
decree IS correct and if it ought to have been pass- 

cd in the form m which it stands. Ithas to take 

't is aggrieved hia 

remedy IS not to object in execution proceedings 
but to seek such other means as may be Open to 
mm m law. {Kulwatit Sahay and Maepherson, JJ,). 

kajnandan Singh v. Sant Prasad Singh 
.... . 118 I.C. 143 (Pat.). 

It la impossible, to contend that for the pur- 
pose of execution one is entitled to go behind the 

decree and show that it is not only a decree per- 
sonally against the judgment-debtor, bub binding 
on other persons or on the propertiea of others. 
(6nn»vasa Iyengar, J.). SUBRAMANIAN v. SivA- 
SWAMI Chetty. 109 I.C. 857=27 M.L.W. 804= 

. ^ A I R. 1928 Mad. 362=34 M.L.J. 278 

——A Court executing a decree cannot go hohind 
tiio terms of tho decree and must execute the decree 
as it stands: 40 Mad. 233 (P.B.), Dist. {Shadi LaL 

jDlI-SUKH Rai V. LAOH- 
MAN DAS. lOOI.C. 186=9 L.L.J. 7= 

J. . P.L.R. 71 = A.I.R, 1927 Lah. 894. 

V 1.- . open to the executing Court to go 

^hind the decree itself and to find that there was 

arrangement that the decree 
should not be executed. {Cuming and B B Ghosa 
JJ.). Dwarka Nath Karmakar t> Lalit 
Mohan Karmakar. 97 I o Sir rrii t 

go' behind the 

Courf cannot go behind 

and eantwt refuse to execute U until it is set aside ^ 

a=i K- 

99 I.O. 999*27 P.L.r; aaj, 
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EXECUTION— Decree binding— Going behind the 
decree* 

A decree was passed in terms of an award. 

There was a cleat mistake in the mao filed with 
the award. The executing Court examined the 
head arbitrator who deposed that the map was 
incorrect, ^ 

^ Held, that the procedure adopted by the execut- 
ing Court was wrong and his order passed thereon 
must be set aside. {Walsh and Kanhaiya Lai, JJ.). 
Har Prasad v. Raghubar DatAl. 

74 I.C. 817=45 All. 628 = 21 A.L.J. 541 = 

) 553=A.I.R. 1924 All. 62. 
The Court to which application for execution 
of a decree is made is bound by its terms as are 
the parties to it and has no power to go behind it 
or to enter into questions beyond its scope. 7 A. 107, 
Foil {Campbell, J.). Faqib ilUHAllii.AD Khanw. 
PIRDAD KHAN. 75 I. C. 844= 

A.I.R. 1924 Lab. 615. 
■■ An executing Court has only to interpret the 
decree under execution. It cannot go behind it or 
interpret it in a manner wholly repugnant to the 
tenor of the judgment on which it is based. (Kin* 
Jthede, A.J.C.). Mt. Bani v. Narsoo. 

78 I.C. 639=A.I.R. 1924 Nag. 378. 

An executing Court cannot go beyond the 

decree for enquiring whether the Court that passed 
the decree was entitled to do so in view of what was 
actually alleged by the plaintifi. It can interpret 
a decree but cannot say that it should not have 
been passed by the Court. {Das and Ross, JJ.). 

Hakim Mohammad Idris v. Lachman Das. 
78 I.C. 303=5 P.L.T. 368 = 1924 P.H.C.C. 25= 

A.I.R. 1924 Pat. 504. 

The Executing Court cannot go behind the 

decree and discuss its validity. {Ayling and Odgers, 
JJ.). Sami Mudaliar v. Mdthiah Chetty. 

69 I.C. 465=16 M.L.W. 314= 
1922 M.W.N. S97=A.I.R. 1923 Had. 212= 

43 H.L.J. 293. 

— —Decree varied in appeal— Defendant nof party 
to appeal affected — Executing Court canmt go behind 
the decree. 

A mortgage-decree was passed against A and B 
making the property of B primarily liable for the 
decree amount. B appealed against the decree 
without making A party thereto and the decree 
was varied by releasing the liability of B's pro- 
perty when the decree-holder thereupon began to 
execute the decree against A’s property. A object- 
ed saying that he was not bound by the appellate 
decree and that B’s property must bo sold first, 
Held, as A took no steps to got the order of the 
appellate Court set aside the only decree that could 
bo executed was the decree which directed that 
properties other than property of B should be sold 
in default of payment of decretal amount. It is 
not for the executing Court to enter into the 
merits or demerits of a decree. Its only: functions 
are to carry out the directions of the Court. 
{JAacleod, C.J . and Shah, J.). GUMANJI DHIBAJI 
MABWADI V. VISHVANATH PABBHU HINGMIBE. 

69 I.C. 55=48 Bom. 243= 
23 Bom. L.R. 1072=A.I.R. 1922 Bom. 195. 
——The Court executing a decree must take it as 
it stands. It has no power to go behind the decree, 
in other words, it cannot entertain any objection 
as to the legality or correctness of the decree, the 

reason being that a decree, though it may not be 

according to law, isbindingand conclusive between 
the parties if not appealed from. {Broadioay, J.). 
Ram DA9 V. 8. P. Nitto. 67 I.C. 753= 

64 P.L.R. 1922=4 U.P.L.R. Lah. 93. 


EXECUTION Decree binding — Objections* 

The Court executing the decree cannot deal 

with the question whether the decree should 
stand or whether it should be set aside on any of 
the grounds on which a decree can be set aside on 
A. I. R, 1921 Bom. 228, Foil. {Macleod, C. J. and 
Faiocett, J.). Ramnath Mulchand V. GAJANAN 
Pan'DUBANG. 45 Bom. 946 = 

A.I.R. 1921 Bom. 229. 

It is the duty of an executing Court to look 

in the first instance at the decree and if the terms 
of the decree are clear and unambiguous, an 
executing Court is bound to give eSect to it, even 

though it may regard it as erroneous. {Leslie 
Jones and Broadway, JJ.). Kaka SinGH v. 
lachman das. 67 I.C. 740=3 L.L.J. 263. 

A Court executing a decree must take it as it 

stands and has no power to go behind it. It can- 
not entertain any objection as to the legality or 
correctnesss of it. 

The mere fact that a decree is in some respects 
difficult tO:execute does not render it incapable of 
execution. {Broadway and Moti Sagar, JJ.). 
JIWAN Malv. Nanakchand. 63 I. C. 975 (Lah.). 
— Decree binding — Items. 

Judgmenldehior cannot insist on exclusion of 

particular item of assets. 

Where the decree'eontained clear words that the 
plaintiff was to recover the amount from the income 
and assets of the Ulturai Zattlai, 

Held, that the defendant cannot urge in the 
executing Court that a particular item of income, 
or assets should be excluded. 43 Mad. 675 (P. B.), 
Ref. {Yenkatasubba Raoand MadhavanNair, JJ.). 
Vaithilinga Mddaliab V. Chidambabam 
PILLAI. 91 I.C. 720=1925 M.W.N. 774= 

A.I.R. 1926 Mad. 113=49 H.L.J. 520. 

— Decree binding— New plea. 

Executing Court can't allow plea of bar of 

limitation where the decree directs execution to pro- 
ceed. 

Where the decree of the Privy Council in an 
execution matter directed execution to proceed no 
objection can be entertained by the executing 
Court, to the execution of the decree of the Privy 
Council on the ground that the Privy Connell 
failed to consider an objection to execution on the 
ground of limitation. {Phillips and Odgers, JJ.). 
Kalayani Pillai V. Thibuvenkataswamy 
AiybnGAB. 80 I.C. 85=20 M L.W. 99- 

1924 M.W.N. 439 = 47 Mad. 618= 
35 M.L.T. 50 = A.I.R. 1924 Mad. 695= 

47 M.L.J. 154. 

—Decree binding— Objections. 

-Decree against father cannot be challenged 

merely on ground of unconscionable rate of interest. 

As a Hindu son cannot challenge his father's 
transaction merely on the ground that it was not 
for legal necessity, and since the question as to 
rata of interest falls under the head of legal neces- 
sity, once a decree has been passed against a Hindu 
father, his son cannot challenge it on the ground 
of its being nuconscionable to save the family pro- 
perty from s-ale. A.I.R. 1924 P.O. 60; A.I.R. 1926 
Oudh 321 ; 17 0.0. 818, Rel on ; 4 O.L.J. 157, Diss. 
from. {Pullan, J.). SOBHA SiNGH v. KESHO SiNGH. 

A.I.R. 1930 Oudh 234. 

“Decree void— Objection can he taken in cxecu- 

tion. 

Pov Kumaraswamy Sastri, J. {Tn Order of Refer- 
ence). — “A distinction must be drawn in cases 
where the decree is void against the minor or is 
only voidable and if the decree Is void, It is 
cult to see why the matter should not be raised in 
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KXEOITTION— Deorae binding— Objection. 

execution.'* {Ooutts Trotter, G.J., Madhavan Nair 
and Jackson, JJ.). Venkata Someswara Rao v. 
IjAKSHMANASWAMI. 115 I.C. 801 = 

52 Mad. 275=29 M.L.W. 123 = 
A.I.R. 1929 Mad. 213=55 M.L.J. 175 (F.B.). 
— " Per Devadoss, J. {In Order of Reference). — 
Where there is a (guardian appointed under the 
Guardians and Wards Act and another person ia 
appointed as guardian ad litem and a decree is 
obtained against the minor, in such cases there 
should be no decree against the minor as he was 
not properly represented in the suit, and an objec- 
tion may be taken to execution on the ground that 
there is no decree against the minor. {Coutts-Trot- 
ter, C.J., Madhavan Nair and Jackson, JJ.). 
Madduri Venkata Someshwara Rao v. Pula- 
VABTY LAKSHMANASWAML 113 !.• C. 801= 

29 M. L. W. 125=52 Mad. 275 = 
A.I.R, 1929 Mad. 1213=36 M.L.J. 175 (P.B.). 

06/ec^ton ^ judgment-debtor— Decree-holder 
absmi^No adjudication on merits — Order allowing 
objection is set aside. 

9 In objection by the judgment-debtor to the execu- 
tion of a decree the decree-holder was absent ; the 
judgment-debtor was present by his pleader and 
the Judge passed the following order : “ The peti- 

tloner'B pleader is present. The execution oaae is 
hereby dismissed for default and petitioner’s objeo- 
tion ig allowed **. The merits of the applioation 
of objection were not argued before the Judge ex 
parte nor did the Judge really come to any adjudi- 
cation on the merits of that application, 

Held, that the further order “ petitioners' objec- 

be set aside. {Duval and 
M%tie^,jj,), matanjini Devi v. Beharilal 

BANERJi. 104 I.C. 571=46 C.L.J. 116= 

. A.I.R. 1927 Cal. 935. 

*hat decree %8 prelMnvnary and not final is not 

A |^QdgiDdiit*dobtor o&nQot object to the ezeoutioa 
of a deowe oa the ground that it is preliminary and 
not final when he has not raised that objection lu 

ptooeedings : A.I.R. 1925 Lah. 
MO. PoK,; 1919 P. H. 0. 0. 105 (F.B.). Diet. 
[Coldatream, J.). Jagiri Mal v. Ramchand. 

„ , 99 I.C. 870= A.I.R. 1927 Lah. 780. 

-T- — Mortgage-decree directing sale of certain pro- 
perti^bjection as to Us saleability cannot be taken 
sn execution. 

It is, no doubt, true that a judgment-debtor 
may, in oextaia oases, ofier objection to the oSeot 
that certain property of his is not saleable in the 
wse ^ a money deotOe, and such objection may, 
2 certain oiroumstanoes, be urged even after the 
nfirmation of the sale. The case of a mortgage 
ttewee is, however, different. An attack on such a 
mortgage decree to the effect that property ordered 
to be sold by it Is not legally saleable, is. in reality, 
an attack upon the validity of the decree. The 
executing Court is bound to assume in this con- 
nexion that the decree has been made withjuris- 
aiotionand to allow an executing Court to hold 
that proper y specifically ordered to be sold by it 

saleable, would amouut to 
rendering the said decree so far a nulHtv 

iay . J.oX Babhutmalv. MaShoji ■ ^ 

102 1-C. 121 = 10 N.L.J. 87=A:iu 1?27 Natf 216 
-r— Objections should be taken in the Court 
passing the decree and not in tiansferaa nnm.h 
^utloa. 4./.o“) RamprSId v 

. OT 1.0. 768=A.I.R 1927 Si! 
mtooution case cannot call In 
quostfci;^ ^0 oI a dOoreo as aothally framed 


EXECUTION— Decree binding— Pewera of exe- 
cuting Court. 

or impugn the jurisdiction of the Court that 
framed it, nor is It open to a party to an execution 
case to go behind the plain and obvious meaning of 
adactea:47 Cal. 485 (P.C.), Bel on. {Ashioorth 
and Gokaran Nath Misra, JJ.). SHANKER BAKHSH 
V. ilT. Taluqdbi. 92 I.C. 722=2 Luck. 169 = 
29 O.C. 276=13 O.L.J. 320 = 3 O.W.N. 373= 

A.I.R. 1927 Oudh 33. 

' Prior decree agreement. 

An objection based on an agreement prior to the 
passing of the decree is not maintainable in the 
Court executing the decree. If parties wish to enter' 
into such arrangements, the only proper course 
IS to have the terms embodied in a decree passed by 
consent ; A.I.R. 1926 Rang. 140, Rel on. {Carr J). 
Maunq Ba V. Dow THIT. 98 I.C. 1036 = 

8 Bur. L J. 142 = A. I. R. 1927 Rang. 48. 
An objection that ^ decree was wrongly 
passed against the heirs of a deceased defendant 
after abatement of suit cannot be taken in execu- 
tion proceedings. {Greaves and Mukerjee, JJ.). 
Matiur Rasul u. Abdul Said. 89 I.C. 765= 

30 C.W.N. 86= A.I.R. 1926 Gal. 109.' 
-—^Mortgage decree^bjection that property 
ordered to be sold is not saleable-^annot be enter- 
tained. 

Where the jurisdiction of the executing Court is 
based on a decree for sale it is not open to the 
executing Court to refuse to carry out the sale so 
long as tho decree exists in full force and effect. An 
objeotion that the property is not saleable can ba ‘ 
made by the judgment-debtor in the case of a money 
decree either before, and under certain oiroumatan- 
ces even after, confirmation, but in the case of a 
mortgage deoreo the objectioa cannot be taken in an 
execution proceedings because it is an attack upon 
the validity of the decree : 28 Mad. 84, Dies. {Mul- 
luik and Ross, JJ.). AuaiT Lal Seal v. Jauat 
Chandra. 93 I.C. 935=4 Pat. 698=7 P.L.T. 488= 

. , , A. I. R. 1926 Pat. 202. 

objection to the validity of a decree can- 
not be entonained by an executing Court. (Xtu- 

hhede, A.J,0,). Durgaprasad v. Thakuhprasad 

I.C. 72=A.I.R. 1925 Nag. 377. 

^ me v.uidity of a decree cannot be objected 
to in execution proceedings following such decree 
though the Court in passing has contravened some 
proyisi^ of law. {N, R. Chatter ji and Newbould, ' 
JJ.}. hemchendra choudhury V. Chandra ', 
Mohan namodas. 60 I.O. 204=24 O.W.N. 1070.! 
“D^e binding— Powers of executing Court. 

— -Ctvtf P. C., S. 42 — Transfer decree. 

A Court executing a transfer decree cannot enter- 
tain any objection regarding the legality or pro-? 
pnety of the order directing execution • 7 All • 
21 Bom. 456 ; 5 Cal. 736 and ISsTlR 1905^1* ' 
on ; A.I.R.-1925 Pat. 807 and 1 Pat. L W 6M * ^ 
{JchnstonCf J,), Paira JIAL v. MbhR OHAND 

.. *23 I.C. fi31=A.I.R. 1930 Lah. 143. 

-—Executing Court oan only refuse to execute a 

dSn without juris- 

diction either territorial or poouniary or with rofer- 

cW Vbaf® it. Otherwise it is quite 

clear that an executing Court oanuot refuse to ev-ft. 

the lephty or oorreotness of the decree which U 

““J"*!? ' A.I.R. 1925 Cal. 907 (FB 
foil. (Ohoseand Cammiade. JJ) DwriRMifoA 

Mohan shaha «. lalit Mohan Shai^. ^ 

tioR, an Ex 60 at.ng Ooatt OMnot oonaldeVwiX;,' 



799 


DECENNIAL DIGEST, 1921—1930. 



EXECUTION— Deoree binding — Powers of eze 
cntlng Court. 


the decree is nvalid or not. A.I.B. 1925 Cal. 907 
(F.B.), Dis/, (Dalip Singh, J.). MiR MAHOMED V. 
SURJAN MAL & Co. 103 I.C. 673= 

A.I.R. 1927 Lah. 651. 

•Compromise decree — Executabilily — Principles 
governing. 

When a decree is based on a compromise and 
when it contains a condition which cannot be legal- 
ly enforced, the decree, so far as that condition is 
concerned, is inoperative and. so to speak, the 
illegal part of it cannot be executed. A.I.R. 1924 
Nag. 84. Foil. 

But there is no good ground for extending this 
principle to all other decrees passed by a Court and 
therefore when a decree is not a compromise decree 
the executing Court cannot go into the question of 
saleability of the land ordered under the decree 
to be sold. 22 W. R. 4G0 ; 9C. P. L. R. 136 and 16 
C. P. L. R. 134. Ref. {Findlay, J. C.) SHEOKISAN 
t>. HABAYAN WASUDEO. 101 1.0.756 = 

A.I.R. 1927 Nag. 242. 

It is not open to the Executing Court to go 
behind the decree and decide any question of mino- 
rity of the judgment-debtor. The proper Court to 
deal with any question of this kind is the Court 
who passed the decree : 44 Cal. 627, Foil. 
{Qreaves and Panton, JJ.). ABDUL Rahman Hajee 
HOSSEIN V. GOUBHABI GHOSE. 95 I.C. 629 (Cal.). 

Maintenance decree — Interest — Executing 

Court cannot grant, hut separate suit lies. 

In a suit for maintenance a decree was passed for 
a certain sum but there was no mention in it that 
the plaintiff was entitled to interest on the sum 
decreed. The executing Court on the application of 
the decree-holder allowed interest at the rate of G 
per cent, per annum on the arrears from the time 
they fell due, 

ffeld, that the executing Court had no such 
power but the decree-holder may bring a suit for 
damages for detention of the decretal amount ; 
3 Cal. 602 and 15 C.L.J. 684, Ref. {Suhrawardy and 
Duval, JJ.). naresh Chandra Bose v. Krishna 
Bhabini DASI. 94 I. C. 997 = 53 Cal. 42 = 

A. I R. 192S Cal. 505. 
——A Court executing an award under the Co- 


operative Societies Act has no power to do anything 
except to execute the award as if it were a decree of 
the executing Court : S. A. No. G95 of 1923, Foil. 
(Addison, J.). AHMAD YAR v. CO-OPERATIVE 

Credit Society. 97 I.C. 288=8 L. L. J. 310= 

27P.L.R706=A.I.R. 1925 Lah. 547. 

Marshalling. 

When the right of marshalling has been decided 
in the judgment it cannot be re-opened again in 
execution proceedings : 24 L. W. 257, Ref. to. 

(Wallace, J.). Subba Aiyar v. Pichdmani Aiyar. 

97 I. C. 601 = 24 M. L. W. 260= 
A. I. R. 1926 Mad. 1144. 

Court cannot question Us oion decree for juris- 
diction of Court passing a decree. 

It is welKestablished law that the executing 
Court has no power to question the jurisdiction of 
the Court that lawfully sends to it a decree for exe- 
cution. Nor can a Court when executing its own 
decree question, qua execution Court, its own power 
to have framed that decree. A fortiori it cannot 
question a decree framed by its own appellate 
Court. (Ashworth and Neave, JJ.). AHMAD MiRZA 
BEG V. ALLHABAD BANK LTD., LUCKNOW. 

94 I.C. 317=29 0. 0. 26= A.I.R. 1926 Oudh 385. 

. Once a dooreo is passed, the judgment- dob tor 

cannot, In oxecutiou, contend that the suit was 


EXECUTION -Decree blading— Representatlyei. 


not maintainable. (Ro5s and Sen, JJ.). THE 
Official assignee of the h. 0. op Judi- 
cature. BENGAL V. MT. JAGA BTBI. 85 I.C. 488 = 

A.I.R. 1925 Pat. 516- 
An executing Court has no jurisdiction to 
criticise or go behind the decree; all that concerns 
it is the execution of it. If the decree should be 
annulled that is not the function of an executing 
Court: 44 C. 627, Foil. (SAadt Lai, C. J. and Le 
Rossignol, J.). The LAHORE BANK LTD. IN 

Liquidation v. Ghulam Jilani minor 

THROUGH MT. ZAIWAB NISHAN. 78 LC. 460= 

5 Lah. 54= A.I.R. 1924 Lah. 448. 

The executing Court can only add execution 

costs to a decree in the course of execution pro- 
ceedings; it cannot add to or amend the decree 
under execution. (Ryves and Ookul Prasad, JJ.). 

Dambar Singh v. b. kallyan Singh. 

65 I.C. 799 = 44 All. 350=20 A.L.J. 170* 

A.I.R. 1922 All. 27. 

A mendment. 

An executing Court cannot decide whether 
particular amendment of a decree is ultra vires c( 
otherwise. (Qreaves and B. B, Chose, JJ.). 
Rajakoti Kumar Mukerji v. Tincowri 
CHAKRABABTI. 70 I. 0. 293= 

A.I.R. 1922 Cal. 136, 

‘Direction to build a bund. 

It is the duty of the executing Court to execute 
the decree as it stands and it is open to the Court 
to direct something to bo done not directed by the 
decree on the ground that literal compliance with 
the decree was impossible. An executing Court has 
no right to direct a decree holder build a bund at 
any point other than that provided by the decree. 
(Scott-Smith, J.). ALI MAHOMED v. JAHAN KHAN, 

65 I.C. 126=13 P.W.R. 1922. 

Xt is not open to the executing order to 

reduce the actual amount payable under the decree 
or the rate of interest if such is awarded in the 
decree. What is open to him to do is to direct 
that the decretal amount to be paid by instalments 
Instead of being recorded immediately by sales. 
(Kennedy, J. C. and Madgaonkar, A. J. C.). 
S.ANGATMAL LILABAM V. JAN Mahomed GULAM 
KHAN. 79 I.C. 553=16 S.L.R. 260 = 

A. I. R. 1921 Sind 102. 


-Decree binding— RepresentatlzeB. 

-Heirs— Service of notice in final decree appli 


alion— Non-appearance — Obj’ection in executum that 
he decree is not valid as the abatement was not pro- 
>erly set aside not maintainable. 

Where the heirs of a deceased defendant In a 
nortgage suit, questioned the validity of the final 
leoree, which was under execution on the ground 
hat the abatement of the suit, resulting from the 
leath of the defendant, was not properly set aside 
it the time the final decree was made and that the 
leirs were nob properly brought on the record, 

Held, that it was not open to the heirs to raise 
he objection in execution proceedings since 
he final decree was passed, they were served wHh 
loticos and as they did not appear, the decree was 
nade final against them. The result of the order 
»f the Court in making the decree final was in bud- 
itance and in fact to pass the final decree against 
uch heirs. The mere omission to^ mention them 
ormally in the decree, when their names were 
ilready mentioned in the application for the Anal 
lecree did not render the decree invalid, (b^n 
ind Percival, JJ.). SiTHABAM DATTAJI i>. AN^T 
lARl Kamat. 101 I.C. 129=29 Bom. L.R.2M- 

A.I.R. 1927 Bom. 150i 
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EXECUTION— Decree blndl ng— RepreBentatives 

Buddhist husband and wife — Joint business — 

Mortgage-decree agahist husband alone — Wife also 
bound. 

Where a Baddhist husband and wife carried on 
a ginning business and part of the joint property 
was in the name of the husband oiily and he mort- 
gaged it and the mortgagee brought a suit in which 
the property was brought to sale without implead- 
ing the wife. 

Held, that the husband was not only the manag- 
ing partner, but also the benamidar of the wife in 
respeot of any interest she may hare bad iu the 
mortgaged property, aud that she was bouud by the 
decree passed against the husband : 10 L. B. R. 36 
(F. B.j. Dist. (Heald and Cliari, JJ.). M. E. 
Mya u. Japan Cotton company. 

101 I. C. 354=5 Bur. L. J. 218= 
A.I.R. 1927 Rang. 119. 

—Decree not to be varied. 

Rate of interest. 

That as a Court of equity the Court has wide 
powers to do what is just, does not mean that it has 
power to alter the terms of the decree either with 
regard to the decretal amount or the rate of interest 
which was to bo paid thereon. So an executing 
Court has no power to make an order enhancing 
the rate of interest fixed by the decree; A.I.R. 
1922 Bom. 170, Expl. {Macleod, G. J, and Coyaji, 
J.). Raghunath V. Naratan. 9SI.C. 26V= 
28 Bom. L. R. 643= A.I. R. 1926 Bom. 368. 

; An executing Court cannot give a relief which 

is not given by the decree itself. [Martineau, J.). 

Mt. Hussain Bibi v. Nur Hussain Shah. 

^ 94 1.C. 212 (Lah.). 

Decree awardmg mesne profits but silent as to 

interest thereon^Bxecuting Court cannot aioard that 
mterest. 

Where a decree declares that the plaintiff is en- 
titled to mesne profits and says nothing about 
interest, if the amount of mesne profits is left 
for determination by the Court of execution, the 
decree-holder is entitled to interest upon the mesne 
profits and to have such interest added to the mesne 
profits when they are ascertained. But if the Court 
whioh ascertains the mesne profits has omitted to 
allow intperest, it is not open to the Court which 
executes the decree for mesne profits to allow inte- 
rest in execution proceedings: 6 0. L. J. 463 and 
Wallace, J., in No. 74 of 1934, Foil.', A. I. R. 
1932 All. 117, Molfoll.iMadhaoan Nair, J.). Raman 
MBNON i». Panqunni Mbnon. 96 l.C. 697= 

A.I.R. 1926 Mad. 952=30 M.L.J. 663. 
In execution, the Court may modify the 

o payments by instalments: 

8B. 808, Ref\ {MacUod, C. J. and Crump, /.l-SlDA- 
gavada Kanagavadav. Ramachandba BABAJI. 

A.I.R. 1024 Bom. 118. 

— D6CFB6 noil and void* 

r. , V^here a person, carrying on business in 
firm 8-name, dies during the pendency of a suit 
framed against the firm’s name, and a decree is 
passed, the executing Court has jurisdiction to 
enquire into the question whether the decree is a 

and S. K Ghose 

JJ.), HABI BANDHU V. HAEI IfOHAN. ' 

M C.L.J, 30=34 O.W.N. 38= 

Where' tbft !„«*• 1930 Cal. 327. 

sentea^n a - > lonatio was effectively xepre- 

appoin4\ “ot 

,«I the deoiee oould nof 
fi“tore the oxeeuiing .Oourtl JDlfler- 
enoe between invalid and void deeree 

D. D. VOL. nr— 81 & 62 


EXECUTION — Doty of Coart. 

{Euheant Sahay and Maepherson, JJ.). TlffA RAM 
V. TULA Ram. 11 P.L.T. 185=A.I.R. 1930 Pat. 480. 

Disiinclion between a void and voidable decree 

pointed out. 

But it is important to bear in mind the distinc- 
tion between a decree which is void or is a nullity 
and a decree which is merely voidable. A decree 
can bo said to be void where there is a total want 
of jurisdiction in the Court to pass it. If the 
Court had no jurisdiction to entertain tho suit, it 
cannot possibly have jurisdiction to pass a decree 
m the suit. Ii however, the Court had jurisdic- 
tion to eolertaia the suit but acted irregularly or 
illegally in the exercise of its jurisdiction, the 
decree passed by it may be erroneous or illegal but 
cannot be said to bo without jurisdiction. {Kulwant 
Sahay and Maepherson, JJ.). TiKA Ram v. Tula 

Ram. 11 p l.t. 185 = A.I.R. 1930 Pat. 480. 

— ; — Suit for declaring execution proceedings null 
and void. 

No Court has jurisdiction to entertain a suit to 
declare proceedings in execution of a decree passed 
by a competent Court null and void so long as the 
decree itself is not set aside either on appeal or 
in a regular suit on the ground of fraud under 
conditions under which the law allows such a 
decree to be so ohallenged. {Tek Chand, J.). Amar 
Singh v. Chajjumal. 108 l.c. 89= 

^ A.I.R. 1928 Lah. 766. 

In execution proceedings the objection can 

be put forward that the decree was a nullity on 
the ground that one of the judgment-debtors had. 
died before the decree was passed. {Adami and 
Maepherson, JJ.). Jamila KHATOON v Daya- 
NAND THAKUR. 107 I. C. 843 = 

7 Pat. 331 = A.I.R. 1928 Pat. 272. 

Amount exceeding pecuniary jurisdiction^ 
Decree ts not a nullity. 

The mere iaot that a decree is for an amount 
exuding the pecuniary jurisdiction of the Court 
which passed the decree, is aot«pso facto proof that 
It was beyond jurisdiction and a nullity, and the 
Cowtia wrong in questioning in execution the 
validity of such a decree : 8 Bom. 31 • and 
10 Bom. 200, Foil. (Fawcett and Madgavkdr] JJ ) ’ 

ambadas Haribao V. Vishnu Qovind. 

100 I. C. 109=50 Bom. 839= 
.28 Bom. L.R. 1461 = A.I.R. 1927 Bom. 83. 

— Objection that decree against dead verson i& ' 

a nullity. 

A decree passed against a dead man is a nullity 
and it is not essential for a separate suit to be 
brought to challenge the fact : 26 Bom 3i7 • 

A.LR. 1925 Bom. Considered, 
(Marten, C.J, and Peraval, J.). Shivaji SAYAJI 
GAOKAB V. VlTHAL NARAYAN MIRASHI. 

98 l.c. 927=28 Bom. L.R. 1367= 

-0aty of Court. 

«wc«fton should not ordinarily &s 

Although it is not always necessary that Wl 
execution should be exhausted before the appoint- 
ment of a ^ceiver by way of equitable execution 
can be obtained, “equitable execution” should not 
under ordinary oixoumstances be allowed when 

there IB no impediment to execution being levied 

in the ordinary way. (Eankin, C.J. and G C 

Ghose, J.). (Raja) Promothanath Malia u 
H.V. Low AND OOi 34 O.W.N. 238 = 81 G.L.J. 209= 

,0 V 1930 Cal. 802 . 

-—It is the fluty of an executing Court to con- 
sider not only the decree but also .the judgmenl- 
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EXECUTION — Duty of Coart. 

and the pleadings in the suit. (Beasley, CJ,, Sun* 
daram Cheity and Walsh, JJ.). ABDUL SAC v 
SUNDARA Mudaliar. 1930 M.W.N. 779 (F.B,). 

Meaning of decree clear— Executing Court 

cannof attribute some other meaning to it. 

A Court which executes a decree has to execute 
it according to its terms, and if for that purpose it 
is called upon to construe the decree, it has to do 
so according to the plain meaning of the words of 
the decree. When the words to be construed are 
clear enough, the executing Court cannot attribute 
some other meaning to it unless it has to do so in 
virtue of any enactment or rule having the force 
of law applicable to the particular case before it. 
(Wallace and Thiruvenkatachariar, JJ.). BalA- 
KRISHN'A MENON V. MANAKKAL UMA. 

114 I.C. 825=52Mad. 263=28 M L.W 719= 
A. I. R. 1929 Had. 105=55 M.L.J. 873. 


Fresh application likely to be b.arred under 

C.P. Code, S. 48 — Court should allow decree-holder 
to exhaust all lawful means for realizing his 
decree before dismissing pending application. 
(Jai Lai, J.). JAICHAND v. CHIRAGH DiN. 

95 I.C. 956= A. I. R. 1926 Lah. 544^ 

No Court which executes a decree can pass 

such an order “Proceedings closed” or “Petition 
lodged’ or “ The matter is held over ” for statistical 
purposes. It is the duty of the executing Court 
to execute a decree and it can dismiss the applica- 
tion, only if the creditor does not take proper 
steps and does not help the Court in executing the 
decree. (Devadoss and Waller, JJ.). RamnathAN 
CHETTY V. NALLA VBEBAPPA. 91 I.C. 880= 
22 H.L W. 815= A.I.R. 1926 Mad. 272. 

When the question arises as to what is in- 
cluded in a decree in execution proceedings the 
execution Court hae got to go into the question as 
to what was decreed. (B.B.Qhose, J,). GOLAM 
Nabi Chapawala V. F. W. Needham. 

85 I. G. i004=A.I.R. 1925 Cal. 1243. 

An executing Court has no power to' set aside 

the decree though passed against the wrong party 
and in a suit wrongly framed. (Greaves and 
Graham, JJ.). Kudratulla Sabkae v. Upbndba 
KUMAR CHOWDHABY. 84 I.C. 999=40 C.L.J. 254= 

A.I.R. 1925 Cal. 203. 


Should guard against playing into the hands 

of scheming ji^gment-debtors. 

Courts in India have to be careful to see that 
the process of the Court and the law of procedure 
are not abused by judgment-debtors in such a way 
as to make Courts of law instrumental in defraud- 
ing creditors, who have obtained decrees in 
accordance with their rights. (Dalai, J .C. and 
Wazir Hasan, A.J.C.). KUER JANQ BAHADUR v. 
Bane of Upper India, Lucknow. 87 I.C. 21— 
12 O.L.J. 146 = 2 O.W.N. 73=28 O.C. 330= 

A.I.R. 1925 Oudb 448. 

.It is the duty of the Court executing a decree 

to fif.e that parties to the proceedings are properly 
it. W and Boss. JJ.). SIDHESWABI 
PRASAD NABAYAN SINHA ^T- DDI-BIN BADHA 

Terms if can be ordered. 

is for the judgment-creditor ^ 
medics in execution, subject to 
coverned the case and the Court oionot stay exe 
cution of monev decree against the ^tson of the 
judgment debtor on condition of the latter 
ioXimonnt and the judgment-creditor proceeding 
against the judgment debtor's immovable pro- 


EXECUTION—Executability of decree. 

perty. (3chwahe,C. J. and Waller, yj.). Aqajan 
Saheb V. ABDUL Majid Khan. 77 I C 764= 

19 M L.W. 164=1924 M.W.nI 265= 

A.I.R. 1924 Mad. 512. 
Declaratory decree by appellate Court. 

It is the duty of an appellate Court frequently, 
and all that it can do. to make a declaration 
and then the form in which that declaration is 
conceived and the words in which the order is 
framed, amount to a direction to the Court below 
to clothe that declaration in the proper form of a 
mandatory order, and to give effect to the man- 
datory order so expressed : 18 W. R. 176, Foil . ; 
19 Cal. 139. Bef. to. (Daniels and Waeir Hasan, 
A. J. Cs ). Rani bejai Raj Koer v. Jai indra 
Bahadur Singh. 66 I. C. 982=9 O.L.J. 5= 

A.I.R. 1922 Oudh 34. 

Money paid into Court in pursuance of an 

order— Source is not to be considered by Court. 

The Courts are not concerned with the source 
from which money comes which is paid into Court 
under any order. Whether it comes from the 
pocket of a party or an outsider, it is money paid 
into credit of the proceedings, and can be dealt 
with only on an application made in the regular 
course by one of the parties. If there are any per- 
sons in whose favour any interest in the money so 
lying in Court has been created by any of the 
parties, they can then be heard. (Macleod, C. J. 
and Fawcett, J.). ISMAIL ALLARAKHIBA v. 
DUTTATRAYA RAMCHaNDRA. 61 I.C. 403= 

45 Bom. 967 = 23 Bom. L.R. 291 = 
A. I. R. 1921 Bom. 30. 

— Execatabllity of decree. 

Injunction granted preventing withdrawal of 

principab—Suit dismissed — Injunction ordered by 
High Court conditionally on paying interest from 
dismissal of suit— Order is executable. 

The respond snta filed a suit calling in question 
the validity of petitioner's decree against a com- 
mon debtor N and for an injunction to prevent 
petitioner from drawing an amount deposited by N. 
The respondent’s suit was dismissed by the Sub- 
ordinate Judge on 22nd December, 1915, and the 
High Court ordered a new trial on 19th October, 
1916. Previously on 28th January. 1916, the High 
Court granted an injunction on condition that the 
respondents paid 9 per cent, interest to the peti- 
tioner from 22nd December, 1915, the date of the 
dismissal of their suit by the Subordinate Judge. 
On 28th October, 1919, the High Court finally dis- 
missed the respondents’ suit. On 1st October, 1920, 
the injunction was dissolved on an appeal to the 
Privy Council being abandoned. The petitioner 
applied for execution together with 9 per cent, in- 
terest on 23rd February, 1922. 

Held, that the order was an executable order and 
the interest could be recovered in execution ; 
2 I.A. 219 (P.C.) and A I.R. 1927 Mad. 416, Bel. on. 
(Odgersand Curgenven, JJ.). 'VeNKATABAUA t>. S.L 


BANK, TINNEVELLY. ^ 

104 I.C. 750=1927 M.W.N. 529= 
39 M.L.T. 394= A.I.R. 1927 Had. 927. 

Decree declaring a charge on certain property 

of defendant — Charge can be enforced in execution. ^ 
It is not necessary that in every case where it is 
sought to enforce a charge created by a declarator 
decree the person for whose benefit the charge is 
created must resort to the procedure for enfcrM- 
ment of claims under a mortgage : 2 P. L. J. 55, 

Foil.' 1 P.L.W. 69, Dist. and 22 Cal. 859, Not foil. 

Plaintiff obtained a decree declaring that she was 
entitled to a certain maintenance allowance from 
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'EXEGUTlON^Ezeoatability of decree* 


EXECUTION— Japisdiction. 


'the defendant to be recovered from certain proper* 
ties belonging to the defendant, [n execution of 
this decree the plaintiS made an applioation for 
-the recovery of acerlain sum on account of arrears 
of maintenance by sale of the properties charged. 

H'efd, that although the decree obtained by the 
plaintiff was declaratory In form it was capable of 
•execution and the decree obtained by the plaintiff 
being axnoney decree the interest of the jodgment- 
■debtor in the properties charged with the payment 
-of maintenance allowance could be sold in execution 
of the decree. The provision of R. 14 of 0. 34 of 
the G. P. Code did not apply to such a case. 
iMlick and Ross, JJ.). Hari Shankar Rai v. 
Tapai KUER. 88 I. C. 923=4 Pat. 693= 

6 P. L. T. 802=A.I.R. 1926 Pat. 31. 

Objselion to — Transferee Court. 

The omission to take objection to assignment of 
^he decree and to its transmission to another Court 
for execution does not preclude the judgment* 
•debtor from raising the question in the executing 
Court that the decree was not then executable in 
‘the manner proposed by the decree holder. (Spen- 
‘CerandVenkatasubba Rao, JJ.). Natesa u. Anna* 
MAIiAi. 7.3 I. C. 213 = 17 M.L.W. 319 = 

32 H.L.T. 1S7 = A. I. R. 1923 Had. 487. 

— Exeoation hy Oolleotor. 

Once the Collector executes a partition decree, 

^he Court cannot re-send the case to him for re-parti- 
tion— Collector must follow the terms of the decree. 

Where once the Collector effects a partition the 
Court cannot send the ease back to him for re* 
'partition. But if the Colleotor disregards the terms 
of the decree and divides the property in contra- 
•ventlon of its berms, clearly the Court is entitled 
to interfere. 42 Bom. 689. E^l. The Colleotor, 
when asked to partition lands in accordance with a 
•decree, must follow the terms of the decree, and ho 
is not at liberty to road the decree together with 
•ihe judgment so that he partitions the lands in a 
■manner which is not contemplated by the deoree. 
^acleod, C.J. and Coyajee. J.). Tlii.MANNA v. 
OoviND. 94 I.c. 656=28 Bom.L.R. 823= 

&. I. R. 1926 Bom. 258. 

— ^Jarlidiotlon. 


^ -Executing Court can decide wJwther Court pass 
'*ng decree had jurisdiction. 

No doubt executing Court cannot question the 
•validity or legality of a decree if there is a decree 
‘ in existence . But it must be able to decide whethei 
a decree exists at all aad therefore where the Oourl 
'has no inherent jurisdiotion to pass the so-called 
■ueotee, the decree has no real existence in law and 
the executing Court within those narrow limits 
-•an decide whether the decree was passed by a 
Court which, for lack of inherent jurisdiotion 
-could not pass such a decree; for that point settles 
the question as to whether there is an existina 

•Joree upon which the executing Court oau take 

•^tion, A. I. R. 1925 Cal. 907 (p B 1 Rel 
-{D^ip Singh, J.). BOOP NabAIN „ ’ 

OHAND lAOADHAB MOL. « L.L.j! 319 = 

TT* f 4 A»LBe 1928 Iiah 82Q 

Merely because the Court in a 


B. B. Ohose, JJ.). ABDUL HALIM ABDUL HOS* 

SAiN V. Hemendra Kumar ray. 96 I.C. 686 == 

A.I.R. 1926 Cal. 1179. 

Ajyplicability of S. 24, C. P. Code to execution 

proceedings. 

la regard to suits competency is nob referred to 
in the section in the sense of territorial or local or 
pecuniary competency. There may be other kinds 
of incompetenoy so fat as an executing Court is con- 
cerned. S. 24 applies to execution proceedings: 
39 Mad. 435; 2-2 Bom. 778 and A.I.R. 1925 A11.276 (2), 
Foil. Contention that S. 39 gives to the 
Court th.at passed the decree a power to transfer, 
whereas S. 24 gives a similar power, and no higher 
power to a superior Court is wrong. This con- 
structiou is far-fetched and if adopted will 
render S. 24, so far as execution proceedings are 
concerned almost useless. [Venkatasubba Rao and 
Madh%van Nair, JJ.). Rajaqopala PANOARA- 
Thar V. TIBUPATHIA Pillai. 99 I.c 12= 

49 Mad. 748 = A.I.R. 1926 Had. 421 = 

_ 50 M-L.J. 161. 

•Cotvsegiunces of default — Relief against. 

Although an executing Court cannot modify or 
vary the terms of a decree, it has power to relieve a 
party to a decree against the consequences of his 
default in not observing tbe obligations imposed 
upon him by a deoree. {Macleod, C. J. and Coya- 
jee, J.). KrISHNARAO PANDUHANQ BARVE V 
Balwant Keshav PATIL. 89 1.0.217 = 

27 Bom. L.R. 678 = A.I.R. 1928 Bom. 484. 

— Court trying suit without jurisdiction — Exe- 
cuting Court can refuse to execute decree. 

Where the deoree presented far execution was 
made by a Court which apparently had not juris- 
diction, whether pecuniary or territorial or in 
respect of the judgment- debtor's person to maka 
the deoree, the executing Court is entitled to refuse 
to execute it on the ground that it was made with- 
out jurisdiction, i. e., within these narrow limits 
the executing Court is authorised to question the 
validity of a deoree. {Walmsley, C. C. (?/wse, 
Suhrawardy. B. B. Ohose and Duval, JJ.}. GORA 
Ohando.PropudlaKumar. 89 I c 685= 
29 C.W.N. 948=42 C.B.J. 1=S3 Cal* 166= 

A.I.R. 1925 Cal. 907 (F.B.). 
— ■ ■ ““Second application for delivery of possession. 

Even where a decree-holder has got possession 
in execution of the original deoree if subsequently 
he was wrongly dispossessed before the final decree 
of . the appellate Court restored the original decree 
of the Dt. Munsif he would be entitled to apply for 
delivery of possession a second time. 7 M.L.T. 107, 
Foil. {Spencer and Venkatasubba Rao, JJ.). 
Vbnkat LAKSHMI AMMAL V. Sadasiva aiyar, 

76 I. C. 861=18 u. L. W. 883 = 
A.I.R. 1924 Had. 200. 

A Court which sells immovable property- 
must have territorial jurisdiotion over such proper- 
ty. 17 Cal. 699; 42 Mad. 813; 42 Mad. 821; 11 M. L.W, 
63 (P.B.>, Foil, {Spencer and Devadoss, JJ.). ViK- 
RAM DEV. V. LAKSHMI NARASIMHA. 76 I C. 269 = 

18 M.L. W. 747= A.I.R 1924 Mad. 144, 

■The objection that tho executing Court haa 
no jurisdiotion to order sale of the property should 
be raised before the Court proceeds to sell the pro- 
perty. {Das and Kulwant Sahai, JJ,). Hirji Jrv- 
RAJ BALDEO V. ramjas AGARWALA. 

wu Pat. 183. 

• When the money was received by the Lahora. 

Branch of the Bank from the Kasauli Branch where 

It was attached by order of execution Court o£ 

: Lahora as the agent of the decree holder 
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EXECUTION— Jurisdiction. 

HeW, the money when received by the Bank in 
Lahore, belonged to the decree-holder and it was 
no longer within the jurisdiction of the execution 
Oourt in Lahore to deal with it in any way 0 ^ 
issuing prohibitory order for not paying to decree- 
holder. iScott' Smith, J.). P.W. FitzhOLMES v. 
Wartan Singh. 75 I c. 419= 

A.I.R. 1923 Lah. 314. 

Declaratory decree in terms of compromise. 

Where the claim sprang from the compromise 
entered into between the parties, the object of which 
was to put an end to all disputes between them ; 
and it was never contemplated that another action 
should be brought in respect of any of the matters 
which formed the subject-matter of the settlement, 

Seld, the execution Court has jurisdiction, 
though decree merely declares the rights of the 
parties in/er se and does not direct any act to be 
done. (Shadi Lai, C. J. and Abdul Qadir, /.). 
MOHAMMUD ZAQI V. ABDUL RARIMAN. 

79 I.C. 281= A I R. 1923 Lah. 151. 

Award of damages for a future uncertain 

event is illegal and cannot be executed — Even if execui- 
able, subsequent orders of Court uiithoul application 
by decree-holder cannot save limitation. 

In execution proceedings the Court, while allow- 
ing postponement of sale on the application of 
judgment debtor, ordered for payment of damages in 
the event of a fresh application for postpouemeut 
being made at some future date. Later on after the 
judgment-debtor applied for postponement again, 
the Court directed the damages to be incorporated 
in the main decree, and in the objection of the 
judgment-debtor the Court excluded it from the 
general account and directed that the damages 
may be recovered by separate execution, 

Held, the Court had no jurisdiction to make an 
order awarding damages for an event which might 
or might not occur at some future time. 

Neither the order of the executing Court direct- 
ing a certain sum as damages to be incorporated in 
the general account of the main decree, nor the fur- 
ther order that the damages should be excluded 
from the general account, is an order awarding 
damages and capable of execution, nor could these 
orders save limitation for the purpose of executing 
the order awarding damages assuming that the 
order could be executed. (Das and Kulwant Sahay, 
jj.). jAiiiAL Ahmad v. kesho Das. 

72 I.C. 1035=1923 P H. G.O. 202 = 

A I R. 1923 Pat. 407. 

j)ismissal of execution application. 

An order dismissing an execution application 
without notice to decree-hclder is without jurisdic- 
tion. No order can be passed to the prejudice of a 
party without having given him an opportunity to 
be heard. (Jwala Prasad and Bucknill, JJ.). GODR 

Roy V. jakardan Prasad Thakdb. 

68 I.C. 337=4 P L.T. 204 = 
A.I.R. 1923 Pat. 180. 

-Power to refund money paid under mistake 

after a decree was satisfied. 

Where after the satisfaction of the decree by one 
iudBroent-debtor bv deposit of money and taking 
certificate, another judgment-debtor unknowingly 
deposited the decretal amount and after the dis- 
covery of the satisfaction of the decree applied for 
refund of the money, 

HeW, notwithstanding the fact that ^e decree 
had already been executed, the execution Court has 
jurisdiction to entertain the application. (Dawson 



EXECUTION— Legal Pepresentatires. 

Miller, C. J. and Jwala Prasad. J.), GOPAL Rai ti 
RamBHANJAN Rai. 65 I.C. 307=1 Pat. 336= 

1922 P.H.C.C. 53=3P.L.T. 754= 


— Legal pepresentatives. 


A.I.R. 1922 Pat. 166. 


Application for substitution in transferee Court' 

Acquiescence by L. Ri.‘ — Legality of vroceedings 
cannot be impugned. " 

If the judgment-debtor dies, before a certificate 
as is required by S. 41 is issued, the Courtof trans- 
fer does not lose its jurisdiction over the execution. 

proceeding, which does not abate by reason of the- 
death. But before execution can proceed against 
the legal representative of the deceased judgment- 
debtor. the decree- holder must get an orderforsub- 
stitutioD from the Court which passed the decree. 
This is a matter of procedure and not of jurisdic- 
tion. The jurisdiction over the subject-matter con- 
tinues as before, buta certain procedure is prescrib- 
ed for the exercise of such jurisdiction. If there 
is non-compliance with such procedure, e.g., if tho 
application for substitution is made to the Court 
to whom decree is transferred instead of to the Court 
passing the decree, the defect might be waived; and 
the party who has acquiesced in the Court exercis- 
ing it in a wrong way cannot afterwards turn round) 
and challenge the legality of the proceedings • 
22 Cal. 558; 27 Cal. 488 and 28 Mad. m, Expl- 
A.I.R. 1925 Oudb 443, Affirmed. (Sir Lancelot 
Sanderson.) (KUNWAr) JAKG BAHADUR p. BANK. 
OF Upper India Ltd., Lucknow, in Liqui- 
dation. 109 I.C. 417 = 5 O.W-N. 502= 

26 A.L.J. 681=48 C L.J. 23=32 C.W.N. 790= 
55 I. A. 227=28 M L.W. 25 = 3 Luck. 314= 
30 Bom. L.R. 1373=1928 M.W.N. 863= 
A.I.R. 1928 P C. 162=55 M.L.J. 545 (P.C.). 

Executing Court must decide question of legal' 

representative and cannot refer party to separate 
proceeduigs — C. P. Code, S. 47. 


When a decree-holder has died and some peraons- 
appear asking to be allowed to execute that decree 
as representing the decree-holder, then it is under- 
8. 47, C.P.Code necessary that the Court itself should 
decide who the legal representative of the deceased 
person is. If the claimant who claims to be the legal 
representative produces a probate or a letter of ad- 
ministration or any such general conclusive proof 
of his status, then the Court certainly need not go • 
further and should accept that as conclusive. But 
if there is no such evidence then it is not for the 
Court to refer the applicant to separate proceed- 
ings but it must itself make up its mind after such 
inquiry as may be possible. (Kennedy, J, C. and' 
Tyabji, A. J. C.). PARUMAL THAWERD.AS v. 
HT. MHAKAN. 92 I.C. 575=21 8.L.R. 20=. 

A.I.R. 1926 Sind 113. 

Mortgagee dying after redemption decree under 

the T. P. Act. 

Proceedings after a redemption decree obtained: 
under the T. P. Act. Ss. 92, 93 are proceedings in 
execution and where the mortgagee dies after a 
redemption decree, the rights of the mortgagor are ■ 
not barred by his not bringing the legal representa- 
tives of the mortgagee on record within time. 
iDanieU, A.J.C.). RAM RUP v. Ghani AHMAD. 

74 I.C. 162=9 O.L.J. 624= 
A. I. R. 1923 Oudh 166. 


When to be impleaded. 

The decree-holder entitled to apply for the execu- 
tion of his decree is bound to impload a representa- 
tive of a deceased judgment-debtor, for the purposa 
of such, application, only when, a default under the^ 
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EXECUTION— Limitation. 


•decree occurs and execution becomes necessary. 
Merely because execution has been unnecessary 
'lor 20 years, decree-holder cannot be held to be 
•debarred from it. (Oldfield and Ramesam. JJ.). 
ANDAL AMifAL v. ViJIA NAlDtJ. 14 M.L.W. 632= 

A.I.R. 1921 Mad. 693. 

— Limitation. 

- Construction of ro6fcar sanctioning transfer 
■appliedlton. 

In a suit decree was given on 13th June, 1913. 
The exeontion proceedings began on 13th January. 
1926, i.e., within 12 years under S 48, 0. P. Code 
During these proceedings the decree-holder applied 
lor the transfer of the e.xeoution under S. 39. The 
>iobkar in sanctioning the transfer application ran : 
‘ In my opinion the issue regarding the limitation 
period does not arise in such a transfer and the 
proceedings will be the same. The fact that this 
'decree will have to be transmitted to the other 
0>urt is an intermediate proceeding since the 
property is situate outside the jurisdiction of the 
Court,” 

Held, that the transmitting Court did in- 
tend to decide that no objection as to limitation 
•could possibly arise by reason of the transfer and 
by holding that the proceedings before the trans- 
feree Court were only intermediate proceedings, it 
practically did intend to order execution as 
-distinct from mere transfer. (Dalip Singh J.). 

Devi das v. Md. akbab Khan. ii l.L.J. S0l= 

A-I.R. 1930 Lah. 118. 

’Where a patty is directed by a judgment to 

pay additional Court fee before execution is taken 
^ut for the purposes of limitation, the period runs 
yom the date of the judgment and not from the 
on which the Court-fee is paid : A. I. K. 
1924 Cal. 351, Foil, (Dalai, J.). Buddhu KHAN v 
A. Bab ner. lOOI.C. 476=A.I.R. 1927 All. 335. 

rr “The filing of the appeal by objector against 
ine order dismissing his objection against the exe- 
of the decree does not operate as a bat to 

Jne decree-holder taking out fresh execution and, 
Jhetefore, limitation for fresh application begins 
irom the date of dismissal of the objection. (Adami 
•und Kulwani Sahay, JJ.). ibbahim Hussain 
■ tt.aAN V. Sheopbatap Nabain. 89 I. C. 886= 


A . I . A . pat 


■Legislature's policy. 

It is the policy of the legislature that questio 
•arising m execution should be investigated and t 

Courts without the least possil 
Graham, JJ.). HABIPAl 
^ALDAE 0. BARADAPROSAD ROT CHOWOHUBY 

82 I.O. 322 = 51 Cal. 1014 

r- ^ 1923 Cal. 33 

J. M tto< revived by transfer of dec\ 

eonwrtf of judgmei 

** decree for execution to anott 
institute a revivor even thou 
oonseot of the judgmeat-debl 

■Court “0“ 
judgment-debtor such that the decree is ino^Ul 

eMoutionis barred by uLh 
•tin eoceoution mnst determi 

».BAI»SDBBaA 


•R I.R. 1926 Cal, 2 
oijw^/roif. iuruOicOoH. 

-v jta^tjag point Is <oraBtBd at anv ataei 
41>e ezeoQ^OR ffWin* to a fraud on the ilf* 


EXECUTION— Mesne profits. 

judgment-debtor. This continued absence of the 
judgment-debtor from the jurisdiction of the exe- 
cuting Court is a continuing fraud and a new start- 
ing point is created from the last day when the 
judgment-debtor entered the jurisdiction of the 
Court. (Eink/iede, A.J.C.). KhaieULLA v. SeTH 
Dhanbupmal. 80 I. C. 903 = 22 N L.R. 67= 

A. I. R. 1925 Nag. 82. 
The period during which the execution pro- 
ceedings are stayed (an injunction having been 
obtained by the judgment-debtor) should be de- 
ducted. [Chatterje . and Panlon, JJ.). JyOTI 
Pbakash Nandi v. Mukti Prakash Nandi. 

81 I.C. 734 = 51 Cal. 150= 
A.I.R. 1924 Cal. 485. 

Payment after date fixed without extension of 

time disentitles decree'holder to execute decree. 

Where a decree ordered payment by the appel- 
lants of a sum of money into Court by a certain 
date upon which the respondents were directed to 
toconvey the land to them and where the appel- 
lants failed to pay the money within time and did 
not obtain extension of time, 

Held, that though the appellants subsequently 
paid the money they were debarred from executing 
the decree. (Toung and Baguley, JJ.). .VIA Po 
Mai V. Ko-Sit Tin. 85 I.C. 362=3 Bur. L.J. 163= 

A.I.R. 1924 Rang. 375. 

It has never been held necessary that an 

execution application in order to save limitation 
should be directed to the same property or even 
indeed the same person. (Daniels, J.). GOPI 
Nath Shukul v. Sat Nabain Shukul. 

74 I.C. 1014= A.I.R. 1923 All. 384. 

Decree incapable of execution. 

Until a decree is capable of execution, limitation 
does not begin. Whore the costs though taxed were 
not entered in the decree, an application praying 
that they be included is not one lor amendment of 
decree but for supplying the defect, and in any 
case limitation begins only Irom the date the oosts 
are included. (Greaves and B. B. Qhose, JJ.). 
Rajakoti Kumab Mukbrji V. Tincowbi 
ChakbaBARTI. 70 I.C. 293=A.I.R. 1922 Cal. 136, 


oate set aside — A second application. 

A second applioation for execution made after 
the sale held on the basis of the first applioation 
has been set aside at the instance of the judgment- 
debtor, is in essence an applioation to revive and 
continue the earlier application, and from this 
point of view no question of limitation really 
arises, (ifookerjee and Panlon, JJ.). Jira Bibi 
V, Majirubdin Ohowdhuby. 64 I.C. 849= 

35 C. L.J. 135= A.I.R. 1921 Cal. 594. 

' Application to attach immovable property 
refused — Second application to appoint Ooileotor 
under S. 22 , Dekkan Agriculturists’ Relief Act, 
made while first application pending—Seoond 
applioation also disallowed—Limitation for ap- 
peal runs from dismissal of second applioation. 
(Fawcett, J.C. and Raymond, A.J.C.). GHOITHRAU 
KALINDAS V. LALBUX. 63 I. c. 310= 

18 B.L.R. 47= A.I.R, 1921 siad 29. 
— Hesne profits. 

Awarded in kind^Executing Court can con- 
vert at market rate and can award interest. 

Where in a suit for recovery of a certain land the 
decree awarded posaession with mesne profits at 
the rate of 6 gaxoea 27 putties -per annum but did 
not to the rate at which the grain was to beoon- 
ve^d Into money and there was also no order aa 
to interest on the profits, vc m& 
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EXECUTION— Mode of. 

Bcld. (1) that the execution Court rightly adopt- 
ed the average market rate to get the correct money 
equivalent in epite of the fact that the decree- 
holder had given a certain rate; and (2) that the 

executing Court was competent to grant interest 
although no express provision for interest, was made 
in the decree. (Odgers and Curggnven, JJ.). Raja OF 
BOBBILIv. ATYAGART SODEMMA. j05 IC 34= 

26 M.L.W. 367=1927 M.W. N. 661 = 
39 M.L.T. 499= A I. R. 1927 Mad. 954= 

53 M. L. J. 619. 

— Mode of. 


Court when can mortgage judgment-debtor' s 

land. 

The Court has jurisdiction to mortgage laud but 
ordinarily such a course should not be adopted. 
Where judgment-debtor is in possession of movable 
property sufficient to satisfy a decree but has 
successfully resisted the execution for about 10 
years, and where the executing Court mortgages 
the land of the judgment-debtor for the decretal 
amount, the case is an exceptional one and the 
Court exercises its discretion properly: 1 Lah. 192; 
A.I.R. 1929 Lah. 660 and 92 I. C. 949, Bel. on\ 
2 Lah. 78, Bef .{Addison, J.). Nasar Dtn v. BtJTA* 
MAL. 119 I.C. 231 = A.I R. 1930 Lah. 77. 

' The High Court has the power in appropriate 
cases to appoint a receiver and to direct him to sell 
the property in the mofussil. {Banhin, C. J. and 
Buchlond, J.). RAJA PramATHA NATH MALIA 
V. H. V. Low & Co. 91 C. L. J. 270. 

' Property charged for decretal amount. 

Immovable property charged with the payment of 
the amount of a decree need not be attached by the 
decree-holder. The proper mode of enforcing the 
charge would be to treat the decree as if it were a 
preliminary decree for sale and afterwards, on 
default being committed and an application being 
made for the sale of the property to pass an order 
in the nature of a decree absolute for sale : 
41 Mad. 327, Bel. on ; 6 L. W. 701. Erpl. {Shrvii- 
vasa Aiyangar, J.). M. A. ANATHABWAB t*. NabA- 
TAN PBASAD. 99 I.C. 656=24 M. L. W. 836= 

A.I.R. 1927 Mad. 190. 
Decree for possession of land. 

It is not within the province of the executing 
Court to order the debtor to dismantle buildings 
on the land as to which the decree was silent, even 
when ordering the debtor to give up possession of 
the said land in terms of the decree: (1873) 
18 W. E. 527. Po«. {Duckworth, J.). Kauk SlKE 
V. Ong Hock Sein. 100 I.C. 301 = 

5 Bur. L. J. 201=A.I.R. 1927 Rang. 82. 
Instalment decree. 

Where an instalment decree is passed and there 
is a condition in the decree that on default of pay- 
ment of any instalment the whole balance would 
become due, then if the decree-holder waives a 
default by the judgment-debtor and accepts the 
instalment in respect of which a default has been 
made, he is not competent afterwards to turn 
round and take advantage of the default clause and 
execute the decree for the whole amount. {Jai 
Lai, L). GOPAL MAL v. FIRM GOPAB. 

96 I.C. 78i-A. I. R. 1926 Lah. 632. 


Transfer of Property Act, S. 81. 

Executing Court can determine the order in 
?hich property would bo sold in execution of a 
QortgagO' decree when the question has not been 
.eclded during trial. {Phillips and MadJ^van 
^air, JJ.). CHOKKALINGA TAMBIRAN t>. RAMA- 
fADAN. 97 I. C. 888=1927 H. V. N- 254- 

24 M.L.W. 297 = A.I.R. 1926 Mad. 1031. 


EXECUTION-Mode of. 


7 — — Part of a decree can be executed if that part t®. 
independent of the other parts. 

Though a plaintiff cannot voluntarily split up- 
his decree and take out execution of only a portion 
thereof while deliberately refraining from execut- 
ing the other portion in which the benefit was sub- 
ject to an onerous condition, still where part of the 
decree has by efflux of time, for which the decree- 
holders arc in no way responsible, becomes impossi- 
ble of execution the plaintiff is in no wav debarred' 
from executing the other portions of the decree, 
which are entirely independent of such part :• 
10 C.P.L.R. 83, Disc. {Findlay. Offg. J. C.). Jairam 
V. Adku, 89 I.C. 135=21 N L.R. 148= 

A.I.R. 1926 Nag. 158.. 
— ^ — Court cannot arrest though it can serve 
notice on the defendant unless he is within the 
jurisdiction of the Court. {Bupchand Bilaram, 
A.J.C.). Fateh Chand madan Gopal v. utan- 
MAL JHAMANDAB. 89 I.C- 401=- 

A. I. R. 1926 Sind 51. 


Mortgage-decree — Execution Court cannot- 

order properties to be sold in particular order. 

The execution Court ought not ordinarily to- 
fetter the discretion of the decree-holder to put to- 
sale whatever property he wished first to sell. 

Where subsequent to the execution of amort- 
gage, a certain portion of the property was pur- 
chased by another and where there was a suit on- 
the mortgage and the suit was decreed and in the 
executing Court the subsequent purchaser applied^ 
that the items purchased by him should be sold 
only if the other items were insufficient, 

Held, that the question turned 00 the form of 
the contract between the vendor aod the purchaser, 
namely whether the property was sold subject to 
the encumbrance or not and as in the present case 
it appeared that the sale was subject to themort'- 
gage, there was no ground for interfering with the 
rights of the mortgagee to sell the property in any 
order he pleased. {Case-law discussed.) {Mullick- 
and Boss, JJ.). KhIRODHAR SINQH v. Gaja- 
DHAR LAL MAHTO. 91 I.C. 221 = 6 P.L.T. 893 = 
1929 P H.C.C. 164= A.I.R. 1929 Pat. 484. 


Collector. 

Where a decree is transferred for execution to- 
the Collector he has absolute jurisdiction to choose 
the best method allowed to him by law for raising 
money to satisfy the decree but beyond that it ia 
not within his province to decide how much- 
money is due to the decree-holder and how much of 
the decree has been satisfied. {Stuart and Mukerji, 
JJ.). ABDUL SHAKUR v. STED MUHAMMAD. 

78 I.e. 429 = 22 A.L J. 202 = 9 L.R. A. Civ. 93- 
46 All. 414= A. I. R. 1924 AIL 307. 

Mortgage-decree — All the properly covered by^ 

the mortgage should be put up for sale. 


The decree-holder is entitled to have all the 
properties mortgaged to him put up for sale but it 
6 entirely in the discretion of the Court to direct 
in which order the properties should be sold 
jtheiwise costs may bo thrown away. All the pro- 
perties must be advertised for sale and when they 
ire actually brought into execution and become 
subject to sale it would be then for the Court to- 
decide on just and equitable principles which ^o- 
perty ought to be first sold. 16 C.W.N. SO, Bef. 
{Das and Boss, JJ.). BhagwAN OHANDRA DAS. 
V. RAI SAHIB DHARAM NABAIN DAS. 

84 I. C. 203=3 Pat. 962 = 2 P. L.R.Civr. 242=- 
1929 P. H. C. 0. 62=6 P. L. T. 392= 

A.I.R. 1924 Pat 802.. 
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BXECUTION— Mode of. 

Surety. 

The surety is bound so long as the judgment* 
debtor is bound. The judgment-debtor is bound so 
long as any payments which he may have made are 
not certified. Ezeoutioa therefore can be taken 
against the surety till the payments are certified. 
{Woodroffe and Ohofe, JJ.). Onkarmal AGAR* 
WALA V. NRITYA GOPAL CHAKI. 

67 I.C. 885=A.I.R. 1923 Cal. 313. 

A Civil Court can order the temporary aliena- 
tion of the land of a member of an agricultural 
tribe in satisfaction of a money decree. 1 Lah. 292 
(F. B.) and 1 P. R. 1919 (Rev.), Foil. iScott'Smith 
and DundaSy JJ.). Bain DittA v. NUR AHMAD. 

74 l.G. 194:=4 L.L.J. 476. 


• Additional Court-fee. 

A deoree*holder, applying for execution of a 
decree within 3 years but paying additional Court* 
fee which he is directed to pay, after 3 years, 
cannot recover the amount of Court-fee in execu- 
tion. {Dalai, J.). BUDDHU KHAN v. A. BONER. 

100 I.C. 476= A. I. R. 1927 All. 335. 

■ "—Where the suit was brought against two sets 
of defendants, one deriving title from the other, if 
the plaintiff was wrongly given possession contrary 
to the decree, it was open to either of them to 
apply for restitution. {Daniels, J.C.). Dorilal u. 
Ut. JamAGA. 72 I.C. 879 = 

A.I.R 1923 Oudh 16. 

—Right to. 


— ■ A mortgagee cannot, at his own option, 
abandon his right of selling some of the properties 
mentioned in the decree before proceeding against 
other properties of the judgment-debtor. But, if it 
appears that judgment-debtor has no saleable 
interest in the properties directed to be sold, the 
decree-holder need not go through the farce of put- 
ting them up for sale. {Ramesam a^id Jackson, JJ.). 

Srinivasa avtanqar «. bappd Iyer. 


‘Mere small inadvertance. 


121 I.C. 844 (Uad 


The result of holding, that oven though an ex« 
oution application for a large amount might com 
to be dismissed by the first Courtfor non.appearanc 
or for ^ilure to put in some paper or some sue 
formal defect the Court has absolutely no power e 

all to set aside the order of dismissal under an 
provisions of law, would be virtually to hold tha 
a person by some such small inadvertance woul> 
be entirely losing the benefit of a decree passed ii 
his favour by a Court of law : A.I.R. 1926 Mad. 98C 
^ou&fed. {Wallace and Srinivasa Aiyangar, JJ.] 

Muhthu Chettiae V. Narayanan. 

110 l.G. 63=81 Mad. 672=28 M.L.W. 297= 
. , . A I R- 1928 Mad. 328=55 M.L.J. 274 

A dar^astdar, who has no title whateve 

to execute the decree at the time of the darkhast 
cannot remedy the defect by completing the titl 

and then try to eieouti 
^decree by virtuA of that title. {Macleod, O. J 

And Ooya;ee, J.). Pandujoti Kadam v. SAVLi 
PlEAJi KATE. 90 I.O. 981=27 Bom. L.R. 1109= 

1- .«• Bom. i72 

euoh decree ceased to be instalmen 

J.). GULABRAO YEBW^T HARPB'Ati 

871.0.789^ 

■87 Boxd^ -liiR, 461= A,I.R. ^925 Bom; S26 


EXECUTION— Right to. 

The fact that on some previous occasiou the 

decree-holder’s agent had endorsed on a notice of 
sale that property need not be sold does not estop 
the decree-holder from executing the decree against 
such property. {Jaekson, J.). Rajah PAETHA- 
9ARADHI APPA RAO V. MUHAMMAD ABDUD 
WAhab Saheb. 82 I. C. 434= 

A. I. R. 1925 Mad. 270. 

Decree for specific perforvyince of contract to 

sell. 

Where the plaintifi got a decree for specific per- 
formance of an agreement to sell immovable pro- 
perty against defendant but did not want to execute 
the decree. 

Held, that the defendents were also ‘ decree- 
holders ’ within S. 2 (3) of the C. P. Code and as 
such could take out execution of the plaintifi. 
{Macleod, C.J. and Coyajee, J.). BAt KARIMA- 
BIBI V. ABDOREHMAN SAYAD BAND, 67 I.C. 667 = 

46 Bom. 990=24 Bom. L. R. 496= 
A. 1. R. 1923 Bom. 26. 

Partition decree. 

In execution of a decree for partition of house 
and lands, at the Instance of the plaintifi a Com- 
missioner was appointed I 0 effect a division of a 
honse first. The Commissioner made a report, but 
before the report could be given effect to, the house 
was burnt down. The plaintifi thereupon applied 
to drop the execution proceedings, but the defen* 
dant insisted to carry on the same execution pro* 
ceedings. 

Held, that the defendant should be allowed to 
continue the application for execution and need 
not issue afresh darkhast. {Macleod, C.J. and 
Coyajee, J.). CHUNILAL JAMNADAS v. MULCHAND 
Habjivandas. 67 1.0. 417*46 Bom. 937= 

24 Bom. L. R. 440 = A.I.R. 1923 Bom. 2S. 

Beneficial ovmer can be added as a party. 

A beneficial owner can ask to be added as a party 
to a pending execution application. A part trans- 
feree of a decree can apply to execute it even though 
there was an agreement to the contrary. The princi- 
ple is clear that parties should be allowed to join 
the record when their rights are in danger. {Krish- 
nan, J.). BDEMANI AMMAL V. EAMAOHANDRA. 

72 I.C. 874=17 M. h. W.67= 
A. I. R. 1923 Mad. 317=44 M. L. J. 122. 

The second mortgagee who discharges the 

prior mortgage and the decree obtained on that 
mortgage is not an assignee of the decree and he is 
not entitled to execute the decree. {Banerji and 
Qokul Prasad, JJ.). BOB A SHIB LAL v. MdNNI 
Lal. 63 I.C. 604=44 All. 67=19 A.L.J.840 = 

A.I.R. 1922 All. 153. 
Maintenance decree creating charge. 

The language of B. 14, 0. 84, C. P. Code makes it 
clear that the rule does not apply unless the deoreo, 
falls iwitbin the description of a decree for payment 
of money in satisfaction of a olaim arising under 
the znortgage or charge. The mortgage or charge 
mentioned in this rule must obviously be a mort- 
gage or charge existing prior to the date of the 
decree and not one created by the decree. 

It is not obligatory upon a person to take re- 
course to a suit to enforce a charge on immovable 
property created by a consent deoree. (1919) 
48 Bom. 681, Disftnputshed. A deoree for xnainte- 

® ^ entitle the 

plaintiff to ireallse in execution not only the 

arrears, wMoh had aoorued due at the date of the 

institution of the suit hnt also future maintenance 
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EXECUTION-Satisfaction. 

as it accrues due from time to time. {Mulurjee and 

DASI t>. SURENDRA 
NATH Mandal. 64 I.C. 852=35 C. L. J. 61= 

-Satisfaction. 

-——Every payment on account of a debt is per- 

nn!i^ payment irrespective of its effect 

upon the other creditors : 26 lilad. 792, Foil 

y- C^INNAMALU o. KDNHIKANNA 

. ,/00I-9-24=A.I.R. 1927 Mad. 625. 

_ , of full satisfaction necessary. 

Where the decree-holder repeatedly makes de- 
fault m executing the decree and in appearing be- 
fore the Court though ordered by the Court to do 
so and warned that the execution case would be 
hied as fully satisfied if the decree-holder makes 
default, and where there is no proof that the decree 
has, as a matter of fact, been fully satisfied, the 
Court cannot file the execution case as fully satis- 
fied though the decree-holder can be penalised in 
other ways for his default. {JaiLal, J.) BHAGWAN 

Das V. Rahim Dad Khan. 89 1.C. 979= 

7 L.L.J. 226=26 P. L R. 515= 
A.I.R. 1925 Lah. 453. 

Judgment’ debtor granting lease of his land to 

decree-holder for 20 years in safis/ocfton o/ decree^ 
Executing Court cannot afterwards curtail the period. 

A money-decree was fully satisfied in 1912 by the 
grant of a lease for 20 years to the decree holder of 
some land belonging to the judgment-debtor. Some 
years later the executing Court on the application 
of the judgment- debtor, cancelled the remaining 
period of the lease and directed that possession of 
the land be restored to the judgment-debtor on 
payment to the decree- holder a certain sum found 
on calculation to be due to the decree-holder. 

Held, that the executing Court had become 
functus officio as soon as the lease was executed 
and the decree was fully satisfied and was not 
therefore, competent subsequently to reduce the 
term of the lease which had been given in full 
satisfaction of the decree in 1912. [Martineau, J.). 
Hiba Singh v. Madhao. 75 1.G. 870= 

A.I.R. 1924 Lah. 634. 

— Scope of. 

— Compromise in execution proceedings — Limi- 

tation. 

A compromise can be entered into much in the 
same manner as in a regular suit in execution pro- 
ceedings, which does not extinguish the decree ; 
and the Court executing the decree is bound, sub- 
ject to the conditions indicated by 0. 23, R. 3, 
G.P.Codeto give effect to the compromise; and after 
recording such a compromise the decree is adjusted 
and the decree to be executed is the adjusted decree. 
The limitation applicable in such a case is that 
contained under Art. 182, Cl. (4), and under Cl. (6) 
of the same article there would be a period of three 
years allowed for the issue of the notice to the 
judgment-debtor to pay under the decree. (Pri- 
deaux, A.J.C.). RAMPRASAD v. HABIDAS. 

97 I.C. 768=A.I.R. 1927 Nag. 31. 

Plea of non-transferability. 

If the mortgagors fail to raise the plea of non- 
transferability before the decree is passed, their 
failure to raise it does not prevent them from 
raising this point in the execution department: 
A.I R. 1924 All. 828 (F.B.), Foil. [Sulaiman and 
Mukerji, JJ.). BALLABHA DAS V. MUBAT 

Nabain Singh. 95 I.C. 1048=48 All. 388= 

24A.L.J. 469=A.I.R. 1926 All. 432. 

Execution of n rent-decree against some of 

the tenants Is limited to thair right, title and in- 
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EXECUTION — Miscellaneous. 

^rest and does not affect the holding: 42 C.L.J. 232 
Bel. on (Suhrawardy and Page, JJ.). Rampada 
Nag Madak v. Kanai Rai. 

98 I.C 206=44 C.L.J. 167= 

, , , , , A I.R. 1926 Cal. 1219. 

.A declaratory decree is not capable of being 

executed. {Martvneau. J.). .Maluke v. Sunder 
Singh. 59 I.C. 594 = 25 P.L.R. 1921 = 

A.I.R. 1921 Lah. 376. 

—Setting aside. 

-A judgment- debtor who once acquiesces in 
the execution of a decree, cannot subsequently 
object to its execution. {Riggs, J.). LALL 
DWARKADAS V. BURMA RAILWAYS CO. 

62 I.C. 299=10 L.B.R. 280=13 Bur. L. T 173. 

—Stay of. 

■An order purporting to shelve papers does 
not amount to dismissal of an application for 
execution but only to staying the proceedings for 
the time being {Mukerji and Bennett, JJ.). 

Jagannath Prasad v. Sheo narain. 

123 I.C. 105=A.I.R. 1930 All. 281. 
'Execution of decree as to costs awarded in 
preliminary decree in partition suit need not be 
stayed till the passing of final decree. {Jai Lai, 
J.). Rikhi Kesh V. Mela Ram. 96 I.C. 416= 

A.I.R. 1926 Lah. 605. 

Practice pointed out. 

It is not right for a Judge, upon the making of a 
decree to stay the execution of it uaconditionally 
without vtry much better cause being shown by 
the defendant than that his property is tied up and 
that he cannot lay his hands upon it for the 
moment. 1 hat may be a ground for staying exe- 
cution conditionally on the judgment-creditor 
being in some way secured. It is not correct, under 
these circumstances, to stay execution uu* 
conditionally, or by imposing a simple condition 
as to giving security for a small amount for 
defendant's appearance in eix months' time. 
{Schwabe, C. J. and Ramesam. J.). Sundaram 
Mudaliar V. Muthuswami PILLAI. 

88 I.C. 439=21 M.L.W. 635= 
A.I.R. 1925 Mad. 908. 

No application for execution need be pending 

to enable a Court to suspend execution of a decree 
for it can do so in anticipation of an application 
for execution. Hence the period when execution 
was set aside, although no application for execu- 
tion was pending, must be excluded. {Abdur 
Rahim and Odgers, JJ.). OovindARAJULU Naidu 
V. RANQA RAO. 62 I.C. 255=13 M L.V. 97= 

1921 M.W.N. 98=A.1.R. 1921 Mad. 113= 

40 M.L.J. 124. 

— Hlscellaneoafi. 

Agency Court — Validity of decree can be ques- 
tioned. 

Civil Procedure Code not being applicable to 
Agency Courts the ordinary rule that an executing 
Court will not oanvass the legality of the decree is 
not applicable. An Agency Court may refuse to 
sell property within its jurisdiction under a decree 
not passed by an Agency Court and therefore 
not by a Court having jurisdiction. (Krishnan 
and Venkatasubba Rao, JJ.). K. PerrAZU v. 
N. M. Chandra Razu. 

69 I.C. 539 = 16 M.L.W. 669= 

1922 M.W.N. 728=A.I.R. 1923 Mad. 114. 

Simultaneous execution under all the Codes 

including that of 1882 was recognised. 

Under the Civil Procedure Codes of 1869, 1877 
and 1882, the legality of oonourrent execution has 
always been recognised though in praotioe it was 
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EXECaTION— Uiseellaneoas. 

not generally carried out. (Case-law discussed). 
‘(IfuUick and Kulwant Saiiay, JJ.). Ram Sumran 
Prasad t>. Ram Bahadur. 71 i.c. 741= 

2 Pat. 328=4 P.L-T. 99 = 
1923 P.H.C.C. 8l = A.I.R. 1925 Pat. 224. 
- •practice — Duty of Court, — Complaints should 

considered only when made to Court directly in 
■open Court and not through a subordinate officer. 

Complaints such as those by a judgment-debtor 
that bidders had not come or that the ptocess- 
Asryer had wrongly proclaimed that the sale would 
•be held at some place other than the place at which 
dt was to be held in fact, should be considered by 
the Court only when they ace made to it in open 
Court in the usual way and not through a subordi- 
nate officer. [Oldfield and Seshagiri Aiyar, JJ.). 
JAYARAMA AlYAR u. VBIDHAQIRI AIYAR. 

S9 I.C. 167=44 Mad. 35 = 4.I.R. 1921 Mad. 583. 
EXECUTION APPLICATION. 

See (1) 0. P. Code, S. 47 and 0. 21, R. 11 . 

(2) Limitation act, art. 181. 

EXECUTION OF DECREE. 

See (1) Civil P. 0., 3. 47. 

(2) Decree-Execution. 

— Oeptlfloation, 

‘ See Civil P. c., S. 41. 

EXECUTION OP DOCUMENT. 

See (1) Deed, Execution. 

(2) Will, Execution. 

EXECUTION PROCBEDINOS. 

See (1) 0. P, Code., 0. 21, 

(2) Execution. 

EXECUTION SALE. 

Aoconnta. 

Bids. 

Binding nature of. 

Certificate. 

Confirmation of. 

Doty of Court. 

Legal repreeentativeB. 

Righta of purohaaer. 

Sale subject to Incumbrance. 

Setting aside. 

Stranger purchaser. 

Validity of. 

Vhat passes under] 

Miscellaneous. 

— Accounts. 

——Appoif^nt for definiU poriod-^ManaaemeiU 
after expiry of period~8u%t for 
U> account for en/ire period. 

toT a certain 

jenod but they continued to manage the estate 

’1? Period. ^ 

SeW. that they were liable to account lor the 

nAB * *^*)‘ Kanti Ohsndra TARAP- 

-Blds.' ^ fiAMAN SABKAR. 34 C.W.N. 276. 

" -It is no part of the duty of a bidder in 

JJ, mi- 



EXECUTION SALE— Certificate. 

of the highest bid when the price offered appears 
so clearly inadeq^uata as to make it advisable to 
do 60 , but while not accepting a sale or ordering 
a re-eale the Court should state some reasons 
for its so doing : 21 C. L. J. 174 and A.I.R. 1928 
Cal. 316, Appl. (Afukerji, J). BamSAKHI 0. 

Radhanath. 94 I. c. 46= A. I. R. 1926 Cal. 827. 

' —Bidders are presumed to hid rn the understand- 
ing that the sale would he concluded soon. 

Bidders in auction-sale should be presumed to 
make an offer on the condition that it would be 
accepted or rejected within the period during which 
such sales ordinarily last and in the absence of 
anything to show that thev consented to the period 
being protracted to any length of time it must be 
held that the offer was not intended to be open, for 
a number of days (in this case 6 weeks.) (TFdlms- 
Uy and Mukerji, JJ.). TulabAM BHDTANIAB v. 
Purnendba Narain Rai. 78 I.c. 710 = 

„ . , , A. I. R. 1925 Cai. 557. 

Property knocked down — Cowrf can order a 
re sale nofwithsf-anding. 

Sale is not concluded when a property is knocked 
down and the deposit made. Having regard to the 
provisions of the third condition of sale set out in 
Form No. 29, Appendix E of the First Schedule oj 
the Civil Procedure Code, the Court has discretion 
in the matter and the order directing a re-sale of 
theproperty is within the Court’s jurisdiction. 
^ewbould, J.). FAZIL MEAH v. ProSANNA 

Kumar Roy. 68 i.c. 30S=A.I.R. 1923 Cal. 316. 
—Binding nature of, 

— TTrona property sold—Procedure. 

Whole plaintiff allows by mistake one of hU 
properties to be sold at a Court-auction along with 
other properties of his. 

(1) that the Court sale was not a nullity 
(2) that without setting aside the sale a 
mere suit to recover the property from the pur- 
chaser does not lie. {ifacleod, C. J. and Coyajee, 
J.). Naqa BHATTA V. NAGAPPA. 67 I C 857= 

24 Bom. L.R. 423=46 Bom.” 914= 
. A.I.R. 1923 Bom. 62. 

^ Sale m execution is not binding on persons not 
pcirtiss. 

Pewons who are not parties to a decree are not 
bound by it. and ordinarily therefore a sale in 
execution of a decree does not operate to pass the 
property of any person who is not bound by the 
decree, A Court has no jurisdiction to sell the 
property of persons who are not parties to the 
proceedings or properly represented on the record. 
As against such persons decree and sales would be 
a nullity and might be disregarded without any 
proceedings being taken to set them aside (Lind- 
say, J.C.). Jadunath Singh v. Mst apzat. 
Khanam. 8 O.L.J. 191=1.LR. 1921 Ondh 180. 
— Certificate. 

- Big}^ of parties to sale are determined by eerii- 

ficate of sale. 

prooeedingB 

ace determined by the certifioate of sale, whiSi 
finally vests the property in the auotion-purohaaer, 

Ral« oertifioate of 

wle, which lb IS always open to the Court or officer 

panting the oertifiMte of sale to oorreot, the title 

80 acquired cannot be afterwards distucbk ln any 

Bubaoquent proceeding at the instanqe of ml 

Lu to the confirmation M 

8ftl6e {KMliMya linl awd 

KIBBOBB «. BADANSINQH. ^ 96 

*8 *11. 888 jji *.i,;S; 

1M8 *u.W 
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EXECUTION SALE— Certificate, 

;-The sale certificate is not essential for the 

reaction of the title in the auction-purchaser It is 
merely a piece of evidence. So, adverse possession 

against an auction purchaser begins at least from 

confirmation of sale. {Wazir Hasan, J.C. and 
Neave, A. J. C.). ilT. MAHMUD-UN-NISSA v. SYED 
LAHIDRaza. 84 I.C. 98=11 OL.J. 466= 

, . A.I.R. 1925 Oudh 20. 

Ambiguity. 

Where there are in the sale certificate two des- 
criptions of the property which cannot he reconciled 
it is open to the Court to look at the decree in the 
suit and to determine which of these descriptions 
really governs the sale. 19 C.L.J. 182. Foil. 
(Daniols, J.). MUKHBAR AHMAD v.KABl \HMAD. 

78 I.C. 666 = A.I.R. 1924 All. 856. 
—Confirmation of. 

Private satisfaction of decree after sale but 

before confirmation — Practice explained. 

A private satisfaction of a decree certified in 
Court after the sale of immovable property has been 
held and before the confirmation of the sale is 
ordered, does extinguish the decree and prevent 
the Court from confirming the sale in favour of the 
auction-purchaser, if he be the decree-holder him- 
self; but it does not extinguish the decree and pre- 
vent the Court from confirming the sale, where a 
third person has purchased the property bona fide 
at the auction-sale: 10 All. 166 (P.C.,) A'pvl.\ A. I B. 
1928 Nag. 43. Not appr.; 10 All. 83; 35 Bom. .516, 
Dist.-, A. I. R. 1926 Nag. 298; Nag. C. R. 201 of 1925 
and A. I. R. 1928 Nag. 136 (2), Appr.: Nag. S. A. 
405 and 406 of 1923 Diss. from ; A. I. R. 1922 Nag. 
248, held too icidely enunciated. {Findlay, J. C. and 
KinTchede and Prideaux, A. J. Cs.). SHANKAR v. 
JAWAHARLAL. Ill J. C. 895 = 

24 N.L R. 127 = 11 N.L.J. 142= 
A. I. R. 1928 Nag. 265 (F B ). 

Parlies to decree settling their claim before 

eanfirmation. 

Where the judgment-debtor and the decree- 
holder come to a settlement before the sale has 
been confirmed, there is no decree left capable of 
execution and executing Court is functus officio 
and cannot thereafter confirm the sale. The posi- 
tion would be very different if the sale has been 
confirmed and the parties to the decree come to a 
settlement while legal proceedings for the reversal 
of the order of confirmation are in progress; S. .A. 
No. 405 of 1923, Foil. {Findlay, J. C. and Pri- 
deaux, A. J. C.). MAROTI V. VlTHOBA. 

100 I. C. 565=A.I.R. 1928 Nag. 43. 
— ■ ' Ourudwaras Act — Order is not appealable. 

The executing Court can pass an order in 
spite of the fact that the sale had been confirmed, 
setting aside the confirmation of the sale on the 
ground that the balance of the auction-money had 
not been paid. {Addison, J.). Radha KiSHAN v. 
HARI SINGH. 100 I.C. 800= 

A.I.R. 1927 Lab. 337. 

The executing Court has no jurisdiction to 

sot aside a sale which has once been confirmed. 

{Addison, J.). Radha Kishan v. Hart Singh. 

100 I.C. 800=A. I. R; 1927 Lah. 337. 
—■ Court sale is not complete until confirmation. 

When a Court sale takes place, the sale in favour 
of a particular individual is not complete unless 
and until it receives the confirmation of the Courts. 
It is the acceptance of the Court that constitutes 
the contract. When the person asserts that the 
Court-officer had power to bind the Court by his 
acceptance of a bid. he must prove his contention. 
The mere fact that in the published conditions of 


EXECUTION SALE— Rights of purchaser. 

sale there is no statement to the effect that it is 
subject to the confirmation of the Court cannot be 
treated as implying that the Court bad renounced 
its power of confirming the sale before it could take 
effect. {Krishnan and Odgers, JJ.). RATNASAML 
Pillai V. Sabapathy Pillai. 82 I.C. 793= 

A.I.R. 1925 Mad. 318. 
Execution sale takes effect from moment of 
sale and no confirmation is necessary. {Spencer 
and Kumaraswami Sastri, JJ.). MOLLAYYA PADA- 

yachi V. Krishnaswami Iyer. 85 I.C. 855= 
21 M.L.W. 336 = A I.R. 1925 Mad. 95= 

47 M.L.J. 622. 

— Efect. 

Though the decree- holder purchaser is unable to- 
obtain possession that would not entitle him to 
take out further execution for that portion of his* 
purchase money which is represented by the pro- 
perty puchased by him. Execution comes to am 
end with the sale of the property and whether or 
not the auction purchaser obtains possession of 
the property sold is wholly immaterial for the pur- 
pose of the decree and it does not in any way affect 
it. {Das and Adami, JJ ). TriloKENATH Jha t>. 
Bausman Jha. 72 I.C- 938=1 P. L R- 6=- 

2 Pat. 249=1923 P.H.C.C. 300=5 P L.T. 30= 

A.I.R. 1923 Pat. 22.. 

— Duty of Court. 

Executing Court has no jurisdiction to set 

aside a sale which has once been confirmed: A.I.R. 
1927 Lah. 337, Foil {Addison, J.). BlHARILAti v. 
Ramchand. 110 I.C. 773. 

— Legal FepresentativeB. 

L. R's of decree-holder — Right to proceed with 

pending execution application. 

Where the legal representatives of the deceased 
decree-holder and judgment-debtor have been 
brought on record in execution proceedings, tho 
old application made by the deceased decree-holder 
for execution remains pending and his representa- 
tives can proceed with it. They need not make fresh, 
application under R. 16, 0. 21: A.I.R. 1927 All. 165* 
IP. B.), Cons.: A I. R. 1927 Mad. 184, Ref.; 
A. I. R. 1928 P. C. 162 and A. I. R. 1926 Mad. 578, 
Foil. {Percival, J.C. and Barlee A.J.C ). SHOD- 
KOMAL V. NiCHUMAL. A. I R. 1930 Sind 283. 

The representatives of a judgment-debtor are 

bound by attachment end sale held in execution- 
of a decree, although they may not have been 
formerly made as parties or that wrong persons, 
may have been parties to the decree. 25 Bom. 337 
(P.C.), Foil. {Misra, J.). Babu LAL v. MT. 
SDHKRANI. 99 I.C. 211 = 13 O.L.J. 813— 

3 O.W.N. 771 = A. I. R. 1926 Oudh 613. 


•Rights of purchaser. 

■The description given in sale proclamation is 


tot binding. , 

In an execution sale the decree-holder may be 
oound by the description given by him in the sale 
jroclamatiou, but the purchaser who has purchased 
;he property described in a particular way in the 
sale proclamation can claim a higher or different 
right which the judgment-debtor actually bad 
ind which the purchaser has really purchased. 
{Suhrawardy and Oraham, JJ.)- TaBINT CHARAN 
'J. Gbish Chandra. 115 I.C. 81= 56 CM- 173- 

48 C.L.J. 97=32 C.W.N. 587= 
A.I.R. 1928 Cal. 880. 

-Where after an execution sale it turns out 


hat the judgment-debtor had no interest in tner 
iroperty sold, the auction-purchaser is not entitletf 

:o the refund of the purchase money ; 10 L.B.K. 
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itoZ. on ; A.I.il. 1926 Cal. 971, Expl. {Broion, J.). 
MAUNG NAUNG V. MAUNQ BA GYI. 112 I.C. 436= 

6 Rang. 468=A.I.R. 1928 Rang. 272. 

Sale. 

Ad auction 'purchaser, who is a stranger to 
the suit, is not bound to look behind the decree of 
the Court and he acquires an indefeasible right to 
the property purchased by him in such sale. 
{Johnstone, J.). Mt. Gurdevi v. Kharaiti Mal. 

104 I.C. 222=10 L.L J. 23= 
A.l.R. 1927 Lah. 685. 

■ ' — A transferee of whole interest in joint family 

property even in an execution sale under money 
decree ie entitled to contest the validity of a trans- 
fer made by one of the members of the family on 
the ground of want of legal necessity : 33 All. 783 
(F.B.), Appl. {Mears, C.J. and King, J.). RAJ Bal- 
LAW Prasad v. Dalip Nabain Singh. 

97 I.C. 344= A I R. 1926 All. 718. 

' ' ' "W here an auction-sale takes place in the 
exercise of a jurisdiction vested in a Court, a third 
party purchaser oannot be bound by the result of 
auy further litigation relating to the deorce. 
(Mukerji, J.). Atma Ram v. NanakChand. 

92 I.C. 571= A. I. R. 1926 AH. 274. 

— Wrong form of proclamation. 

Where by carelessness or oversight a wrong form 
is used for the proclamation of sale, in order to 
find what rights the auction-purchaser obtained 
under the sale the true meaning of the decree under 
which the sale took place as well as the proceed- 
ings leading up to the sale should be looked into. 
{B.B. Okose and Panton, JJ.). KALI ProSANNA 
Rayv. Prem Chand MAHAPATRA. 

95 I.C. 8S3 = A. 1. R. 1926 Gal. 1062. 


Sale in purchase by decree-holders in lieu c 

decretal ainount — One judgment- debtor entitled t 
interest in decretal amount — Conduct of partie 
shoxoing purchase was only for benefit of decrei 
Iwlders — Judgment-debtor is not entitled to an 
interest in the property . 

^ It cannot be disputed that as a general proposi 
tion of law if only one of several decree-holder 
purchases the property at auction in lieu of th 
decretal amount, the purchase, in the absence o 
anything positive to the contrary, must be doeme< 
to have been made on behalf of all the interestei 
decree-holders : 37 All. 546. Foil. 

But where a judgment-debtor is interested ii 
the decretal amount he need not necessarily b' 
entitled to any interest in the property purchasec 
by thedecree-holdexs. Even if it be conceded tha 
ordinarily if the purchase is made by the decree 
holder in lieu of the decretal amount and th< 

payment is merely set ofi against the decree, tbei 
It may be deemed that the purchase is made oi 
behalf of all the persona interested in the deoreta 
afiaonnt whether plaintiffs or defendants, the Cour 
has to see whether that inference can be proper!' 
drtwn in view of the conduct of both the partie' 
throughout the proceedings in the particular oase 
A co-mortgagee had refused to join in the mort 
brought by the other mortgagees and ha< 
brought any suit within limitation oi 
the basis of the original document which he retain 

2 dfifftt Aad copy. Then he was mad. 

« defendant and was not allowed to be transnossc 

because he had some subseqSm 
mortgagee omths property and thus oooupiedi 
dooMe capacity, namely of oo-mortgagee ag wel 

ofsubsequentmortgagbe. When- the deoreeTai 
^Bsedi'^permiSBion was granted . to the decree 


EXECUTION SALE— Rights of purchaser. 

holders to bid. The mortgagee in question mado 
no attempt to bid himself. After the sale hac^ 
taken place he applied to have the sale set 
aside. In his application he clearly stated that, 
the property had been purchased for decree-holders. 
Ke never suggested that the purchase had also been- 
made in his interest. 

Held, that having regard to the attitude of both 
the parties it cannot be held that when the pur- 
chase was made it was made on behalf of Mokhan 
Lai also : 37 All. 545, Dist. {Sulaiman and Byves^ 
JJ.). Makhan Lal V. SOHAN Lal. 87 I.C. 665— 

23 A. L. J. 257=A.I.R. 1925 AH. 331. 

Purchaser need not enquire if decree and sala 

are valid. 

Where a person purchases the property of ft 
minor at an auction-sale in execution of a decree- 
against a minor, 

Held, it was not necessary lor the purchaser ta- 
enquire whether the decree and the sale there- 
under were for valid reaeons. [Walmsley and 
M.N. MuktrjiJJ.). UMA CHABAN CHKRAVARTIv. 
Gujeam bag. 83 I. c. 1040=39 C.L.J. 394= 

A.l.R. 1924 Cal. 1008. 
Refund of purchase money. 

A suit by auction-purchaser at a sale in execur 
tion of a decree for rent, against both the decree- 
holder and the judgment-debtor for refund of the 
purchase-money and also for compensation i.-t not 
maintainable on the ground that the judgment- 
debtor had no saleable interest in the land. 
22 C.W.N. 760, Foil. There is no warranty of titla^ 
in the case of a sale under a rent decree. 17 C L.J. 
652, Expl. (iiflMfcin and B. B. Ghose, JJ.). BaNKA. 
BEHAUY das V. QUEDAS DHAR. 80 I.C. 257= 

40 C.L.J. 157 = 28 C.W.N. 20= 
A.l.R. 1924 Cal. 172. 

Bona fide purchasers are not protected ioher^ 

Court has no initial jurisdiction. 

Courts will, as far as possible, protect innocent, 
purchasers from the consequences of irregularitiea 
and defects of procedure at Court sales for the rea- 
son that strangers are entitled to presume that the 
proceedings of Courts are regular, but such help- 
cannot be extended to the overlooking of patent 
want of inherent jurisdiction on the part of the 
executing Court. {Spencer and Devadoss, JJ.)^ 
VIKRAM Ley V. LAKSHMl NABASIMHA. 

76 I.C. 269 = 18 M.L.W. 747 = 
A.l.R. 1924 Had. 144. 

— ; Properties sold in one lot before decision of" 

High Court that they should be sold in separate lots. 

In the execution of a decree on three mortgage^ 
bonds a sale of all the properties in one lot toot, 
place. The High Court, on an objection by one of 
the transferees of the judgment- debtor, 

Held that each property separately mortgaged 
ought to have been separately sold. The sale having 
been held before the High Court's decision the- 
decree-holder, auction- purohasex applied for posses- 
sion in spite of the judgment of the High Court. 

Held that he was not entitled to possession. Ha 
oan, however, apply alternatively by way of ameud- 
mont of his application for an order or resale of tha 
properties separately in accordance with the Hish 
Court’s direction. {Walsh and Ryves, JJ.). Har- 
BANS Nath V. AOHRAJ NATH. 65 1.0 16» 

A.l.R. 1929 All. 878i 

- ^whero a mortgagee of a rast/efi holding with, 
fixed rates purchases it in execution of his decree 
om the mortgage, where the original lease subsists. 

and the mortgagee has notice of it, he is bound bv 

the terms of the original kabuliyat and mnat pa^ 
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tent and interest in accordance therewith. 24 Cal 
37 Dist.; 32 Cal. 258 (P.E.), Foil. (Teunori and 
■Chaudhurt, jj.). bhut Nath v. Rama Nath. 

48 Cal. 93=A.I.R. 1921 Cal. 199. 

I Collusive agreement by mortgagor~Not bind- 

*7ig on mortgagee — Aucliott- purchaser. 

Where ihe mortgagor in possession entered into 
an agreement with his tenants after the date of 
mortgage that they should thenceforward pay him 
rents and up till the time of the agreement 
they paid produce rents and the rate settled on 

compromise was considerably lower than the lair 

tent, and this low rate was entered into in collu- 
sion with tenants after taking heavy nazarana be- 
cause the mortgagor saw no means of saving his 
property. 

Held, that the mortgagee would not be bound by 
the agreement. IP.L.J. 563. Rel. on. {Coutts and 
Sultan Ahmed, JJ.). MATHURA Rai v. Mandil 
Bas. 1921 P.H.C.G. 165=A.I.R. 1921 Pat. 183. 
— Sale subject to Incumbrance. 

Furcha&er cannot challenge validity of the 

mortgage in mortgagee's suit. 

Where a person purchases certain property in 
execution of a money decree expressly subject to a 
mortgage on it and admits the existence of the 
-mortgage it is not subsequently open to him to 
challenge the mortgage in a suit on the mortgage 
by the mortgage : A.l.R. 1923 Nag. 282 and 47 Cal. 
446, Rel. on. {Findlay, 0. J. C.). GOVINDRAO v. 
HlRCHAND. 95 I.C. 563=A.I.R. 1926 Nag. 446. 
— Setting aside — Ancestral property. 

A sale of ancestral property by a Civil Court 

is not void in law. {Stuart and Ryves, JJ.). DlLiP- 
NABAIN SlRGH V. PARMAOTI BIBI. 67 I. C. 931 = 

17 A L.J. 982=42 All. 58. 
— Setting aside— Application. 

An application to set aside sale is not one in 

execution. 

An application for setting aside a sale cannot be 
regarded as an application in a proceeding in 
execution of a decree or order because when the 
sale of the property attached in execution has been 
■ completed, and the purchase money has been paid 
into Court, nothing more remains to be done in res- 
pect of the execution of the decree as against that 
property. {Das and Adami, JJ.). L. N. NATHSAHI 
Deo V. M. P.U. NATHSAHI Deo. 69 I.C. 613= 

1922 P.H.C C. 363 = 1 P. L.R. 55= 
2 Pat. 243=4 P.L.X. 367= A.l.R. 1923 Pat. 29. 

The judgment-debtor is entitled to apply to 

have the execution sale set aside on the ground of 
fraud even after the confirmation of the sale. 
{Coldstream, J.). MT. JaNNAT v. Abdul RahmAN 
Khan. 112 I.C. 847. 

Proof of fraud. 

Where in an application to have an execution 
sale set aside for fraud, fraud has been established, 
the onus is on the person who alleges that the ap- 
plication is barred to prove it. {Coldstream, J.). 
Mt. Jannat V. Abdul Rahman Khan. 

112 I. C. 847. 

—Setting aside — Fraud. 

No presumption of fraud against the guar- 
dian litsm of a minor in a suit oan be drawn 
from the more fact that he did not defend the suit, 
especially when the parties mainly concerned in 
the suit did not choose to defend it. {Phillips and 
Madhavan Nair,JJ,). K. ANANTHACHARIAB v. 
EANaACBARlAR. 98 I.C. 463= 

A. I. E. 1927 Mad. 209. 

. " —Decree obtained by fraud— Boxiet fide purchaser 
exeouUcn— Rights discussed. 


Execution sale— S etting aside— Fraud. 

In ca?e8 of sale in execution of a decree obtained 
by fraud, where a stranger has purchased, the Court 
should determine, whether it will be in accordance 
with the principles of justice, equity and good con- 
science to set aside the sale. The Court has, in 
fact, to reconcile two conflicting principles. On 
the one hand, fraud is an extririsic collateral act. 
which vitiates the most solemn proceedings of 
Courts of justice, and avoids all judicial acts, 
ecclesiastical and temporal. A Court of Equity 
will wrest property, fraudulently acquired, not 
only from the perpetrator of the fraud, but from 
his children and his children’s children or, from 
any persons amongst whom he may have parcelled 
out the fruits of his fraud, and will restore it to 
those from whom it has been fraudulently abstract- 
ed. On the other hand, against a purchaser for valua- 
ble consideration without notice, the Court will not 
t;^ke the least step imaginable ; a purchase without 
notice for a valuable cousideration is a bar to the 
jurisdiction of the Court. On the facts of e.aoh case, 
the Court has to determine which of these doctrines 
prevails. In the solution of the problem, wo have 
to bear in mind that the protection given to the 
bona fide purchaser bad its origin exclusively in 
equity and is based entirely upon the conception 
that a Court of Equity acts solely upon the 
conscience of litigant parties, by compelling the 
defendant to do what and only what in pro con- 
sientiae he is bound to do. If the relations be- 
tween the two contestants stauding before the Court 
are such that, in equity and good conscience, the 
plaintifi ought to obtain the aid which he asks, 
and the defendant ought to do or sufier what is 
demanded of him, then the Court will interfere 
and grant the relief ; if the relations are not of this 
character, then the Court will withhold its hand 
and will leave the parties where they stand. The 
protection given to the bona fide purchaser, there- 
fore simply means that from the relations subsist- 
ing between the two parties, specially that which 
is involved in the innocent position of the pur- 
chaser, equity refuses to interfere and to aid the 
plaintifi in what he is seeking to obtain, because it 
would be unconscientious and inequitable to do so ; 
the Court will not, in such an event, aid either 
party agrinst the other. It does not determine the 
question of title between parties. It is in most cases 
available only by way of defence. It is a shield 
in the hands of aidefendant, to protect him against 
the claim of his adversary. It means that equity 
will refuse to interfere to aid the plaintiff in his 
suit, because, under the circumstances of the case 
it would be unconscionable that the plaintiff 
should have what he seeks to obtain. It enforces no 
right, but simply refuses to interfere in the plain- 
tiff’s behalf. {Hookerjee and Rankin, JJ.). Bibes- 
WAR GHOSH V. PANCHCOURI GHOSH. 74 I.C. 975 = 

37 C.L.J. 145=27 C.W.N. 587= 
A. I. R. 1923 Gal. 538. 


“Material facts suppressed— Court has inherent 
power to refuse to confirm the sale. 

The Court has an inherent power to refuse to 
allow the sale to be carried out if it is satisfied 
that the Court has been misled either m giving 
leave to bid or in fixing the reserve price. In order 
to show that the Court has been misled it neces- 
sary to show either actual mis-statements to the 
Court or non-disclosure to the Contt of relevant 
facts unknown to the Court and which there was a 
duty to bring before the Court. Where the decree- 
holder put in an affidavit of which was 

that it was very doubtful whether the judgment- 
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debtor had any intorest in the property at all which 
was proposed to be sold, that they had claims to it 
which were subject to litigation and the outcome 
of the litigation, like most litigation, was uncertain, 
and that it was impossible, therefore to give any 
idea of the market value, and further added that 
the market value of the lot in question might be 
fixed at Rs. 3,000, but suppressed a fact well known 
to him, namely, that the property, in respect of 
which the judgment-debtors claimed and had since 
been heid by the Court to have, a two thirds 
interest, had been put up for sale, by the Court 
before and that the Court had fixed Rs. 45,000 as 
the reserve price and a bid of Rs. 86,000 had been 
refused on the ground that it was not great 
enough. 

Sild, that there were all the elements necessary 
for the Court to act on its inherent powers and that 
the confirmation of sale was tightly refused, 0. 21, 
R. 92, C.P.C., is no bar to the Court interfering to 
cancel the sale even though no party has applied 
therefor. [Schwabey C. J. and Wallace, J.). 
RAOHAVAOHARIAR V. JIURUGESA ilUDALI. 

72 I.C. 545=46 Mad. 533=17 M L.W. 750= 
32 M L T. 285=1923 M.W N. 323 = 
A.I.R. 1923 Mad. 635 = 44 M.L.J. 680. 
Where at auction sale certain property was 
sold as non-anccstral, though it was really 
ancestral; and it was clear that the plaintiff- 
judgment-debtor had knowledge of the execution 
and had an opportunity of being heard in the 
execution Court and afterwards he sought to set 
aside the auction sale on the ground of fraud. 

Held, that this was no evidence of any fraud on 
the part of the defendants. 

‘Held, further that even if the property was really 
ancestral, as plaintiff suffered no damage, the sale 
cannot be set aside. 28 All. 273; 42 All. 68. Foil. 
{,P%ggott and WaUh, JJ.), Bhatelay Chunni Lad 
V. Ohakkerpan. 67 I.C. 934=44 All. 330= 

20 A. L.J, 281= A I R. 1922 All. 56. 

— — -An execution sale ought not to be set aside 
merely because the sale was held in execution of 
an. decree obtained by fraud where the .pur- 
chaser IS a stranger who was no party to the fraud 
and not aware of it at the time of paying the 
put^ase-money. [Teunon and Buckland, //.). 
Gopal POBAI V. Swarna Bewa. 64 I.C. 611 (Cal.). 

-- ^Though a decree is fraudulently obtained, 
the execution sale under it is not rendered void 
Mless the auction-purchaser was a party to the 
^ which vitiated 

Sn J -^garnath Pra- 
sad V. Bahdrani. 62 I.C S94 (Pat.). 

—Setting aside— Grounds for. 

desirable to interfere with 
Co^ Baled on grounds not strong enough. As a 

matter of ordinary experience, Court sales are nof 

popular and if the ioapresaioQ is created in ttia 

minds of the public tfiat such sales can ^ * 

a«de on slight grounds it will take away a grtot 
deal from the sdourltv wbiob an A. 

—iii' 309=A.I.R. 1928 Cal SQR 

A.r.O.-^he faot that me a:?' 

“ “”““‘*0“ oI two decree. 

tho aune penon. i. obviously no good rewTim 


EXECUTION SALE— Setting aside— Misreprasen*- 
tatlon. 

setting aside the sale. {Macmir, A.J.C.). SHAN- 
KAR RAO u. Ganpat Rao. 103 I. C. 123 = 

A.I.R. 1928 Nag. 34. 

-Jfjnor properly represented till powirigr of' 
decree but not so represented in execution proceed' 
xngs~0. 32 is not strictly applied to the stage of' 
execution. 

Even if there was no due representation of the 
minor in the execution priceedings had in further- 
ance of a decree in a suit in which the minor was 
properly represented that fact is not a ground upon 
which the sale can bo set aside. 

The provisions of 0. 32. relating to suits by or- 
agaiQst minors have no direct application in pro- 
cocdiugs in execution after the rights of the parties- 
have merged in a good and valid decree. At any 
rate the rules in 0. 32 are not so strictly applied 

at that stage ; A. I. R. 1921 Cal. 476 and aTi R ' 
1924 Cal. 847, Foil. (Page and Graham, jj.). 
Rakhal OHANDRA V. kumadini Dbbta. 

104 I.C. 357 = A.I.R. 1927'Cal. 930. 

. —Non-representation of an infant by a guardian 
in execution proceedings is not in itself sufficient 

execution sale : A. I. R. 
1926 Cal. 109 and A.I.R. 1921 Cal. 476, iToll. 
{^ranam, J.). NAKaLCHANDBADAS v. RajenDRA 
, OH-ANDRA. 104 I.G 196=A.I.R. 1927 Gal 873 

■Oflfe. 

When a sale takes place in execution of a 
decree in force at the time, it cannot be set aside- 
against a 6ono fide purchaser on the ground that 
that decree was afterwards amended ; 10 All 16 R: 

r^r?‘ {Sutaiman and Daniels 

JJ.). PiRTHi Nath v. Mt. Kdnji Koer ’ 

89 I.C. 369=24 A.L.J. 65=6 L R.A. Ciy 420= 

. . A.I.R. 1926 All. 41. 

— - — •Acquxesoence—Plaintif cannot resile. 

A party, who has submitted to decree (in thia 
case passed by a Foreign Court) and has allowed 

be sold in execution cannot be 
allowed to file a suit in order to set aside the sale 
to the prejudioo of the rights of the auction- 
purchaser on the ground that the whole proceed- 
ing with regard to him was null and void <e a 
that he was not served with a Buramons of the- 

(ifocleod, C. J. and Shah, J.) 

Narayan Prabhd V. Vishnu Sonu 
GOVADA. 80 I.C. 754=26 Bom. L.R. 392« 

. A.I.R. 1924 Bom. 3SI. 

~ ^ cttuchm&nt %s no gtound* 

When a sale has been duly held withonf 
material irregularity or fraud in publishing „coa- 
duoting It, it ovnnot be considered a nullity 
merely by reason of a flaw in the attachment or 

an attachment. 11 Mad. 437, Foil 
iSalltfax, A.J.C.). Shankar Rao p. Mantk Rao! 

68 I.C. 643=1.I.R. 1923 Nag. is!. 

— Setting aside— Irregularity. 

Consolidated decrees. 

Where two decrees against a iudement-dabt.n.. 
have been consolidated and sale tokes plaw in 

exeoution of both the decrees and property is sold 
by one bid. in order to challenge the sale on the 
ground of irregularity sales in exeoution of both 
decrees must be ohallenged. (^uZaWii 
K^all, JJ.). INDAH KOfiR ti. DHARAM NABAXN 

A.I.R. 1980 AU. 866.* 
—Setting aside— MiHpepreBeutatlon. 

Where a suit was brought, to sat „ 

execution sale on the ground that the sale 
mation ooutained a mUwpreaeat.tU bS” . 
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EX8CUTION S4LB — Setting aside — Uisrepreson* 
tation. 

plaint did not make any impntation of fraud 
against any of the defendant. 

Held, Per Walsh, ,T. — [Liadsay, J., dissenlinn) 
"that the suit wis maintainable on the ground of 
equity, justice and good coasoienoe. (Walsh and 
Lvidsay. JJ.). Gajadhar Prasad v. Muham- 
mad Abdul Majid 63 I. C. 425= 

19 A. L.J. 530=A.LR. 1921 All. 327. 

Mistake in sale proclamation. 

A sale in esccution cannot be set aside in a suit 
by the auction-purchaser on the ground of a mis- 
take in the sale proclamation .as to the extent of 
the judgment debtor's share in the property, where 
it is not proved that any misrepresentation was 
intentionally made by or on behalf of the decree 
holders. (Rafique and Ryves, JJ.). Baijnath 
-Prasad u, Narendba Bahadur. 

61 1. C. 74=19 A. L. J 147 = 
A. I. R. 1921 All. 223. 

— Setting aside— Partial. 

— A sale in execution can be partially set aside. 
iSuhrawardy and Page, JJ.). Ramp^da NAG v. 
Kanai Rai. 98 I.c. 208=44 C L-J. 167= 

A.I.R. 1926 Cal. 1219. 


— Setting aside— Stranger. 

Decree amended after sale — Sale cannot be set 

•aside if in favour of stranger. 

If a wrong decree is passed by the Court and the 
sale takes place in execution of it and a third party 
purchases the property that sale cannot be set aside 
merely on the ground that that decree is sabse 
-quently amended. A stranger having purchased 
the property, it is no longer a matter relating to 
execution of a decree exclusively between the origi- 
nal parties to the suit: 10 All. 166 (P.O ). Rel. on. 
(Lindsay and Sulaiman, JJ.). AOHA HUSAIn n. 
-QASIM ALI. 89 I.C. 1018=48 All. 94= 

23A.L.J. 948 = 6 L.R.A. Civ 580 = 

A. I. R. 1926 All. 35 


-Sale to stranger under decree set aside in appeal 


ar satisfied subsequently by judgment-debtor, cannot 
d>e set aside. 

A decree is certainly dead as soon as it is satis- 
fied as between the patties to it, but that cannot be 
allowed to afiect the vested rights of others. If 
the death of a decree by its being set aside in 
appeal cannot be allowed to interfere with a sale 
under it to a purchaser who was no party to 
•it. still less can it do so when its death is due 
only to its satisfaction, 10 All. 166 (P.C.)*Polf. ; 
A.I.R. 1922 Nag. 248, Dies, from; 10 All. 83 and 
36 Bom. 516, Dist. (ffallifax, A. J, C.). RVM- 
CHANDRA V. LAKSHMAN. 92 I.C. 803 = 

9 N. L.J. 3= A.I.R. 1926 Nag 298. 

A person who is a stranger to the suit is 

justified in believing that the Court had autho- 
rity to attach and sell the property sold by it in 
execution ; 25 Bom. 337, Foil. (Kanhaiya Lai, J.). 
MUKAT Singh v. Misra paras ram. 

79 I.C. 106= A.I.R. 1924 All. 726. 


-Stranger pnrohaser. 

•Auction- sales. 


Auction-sales specially when the purchasers 
at such sales are strangers and particularly rent 
sales, which are of constant occurrence, should not 
be lightly h^ld inoperative, inasmuch as anything 
which impairs the soourity of purchasers at such 
sales tends to lower the prices of properties set up 
for sale. (Ross and Fazl Ali.JJ.). BALDBO DAS 
i>. NILMANI Nath. 113 I.C. 681=8 P^. 122= 

9 P.L.T. 627=A.I.R. 1928 Pat. 615. 


EXECUTION SALE— Yalidity of. 

Reversioners of judgment-debtor cannot get the 

sale declared invalid for want of necessity. 

Where an alienee, who is an outsider, finds that 
the alienor’s debt is a decretal debt, he need not 
raike any further inquiry and the reversioners will 
not be allowed to go behind the decree. The rula 
is however, not applicable where it is clear that 
the alienee's suspicions should have been aroused 
by the surrounding circumstances or where it is 
proved th\t ho actually had knowledge of the bad 
faith of the decretal transaction : 21 P.L.R, 1912, 
Foil. (Chevis and Campbell, JJ.). Rama Singh 
V. RULLIA. 63 I.C 91 = 3 Lah. 139= 

92 P.L.R. 1922=A.I.R. 1922 Lah. 299. 

•Sale cannot be impugned so long as decree re- 
mains valid. 

.A 6ona fide auction purchaser need look only 
to the decree and order of sale of the executing 
Court and is not bound to enquire farther into the 
title and, so long as the decree remains valid, the 
proceedings taken under that decree, so far as they 
affect third parties in the same position as bona 
fide auction-purchasers, cannot be impugned: 
29 Bom. 435 (P.B.) and 10 All. 166; 15 I. A. 12 (P.O), 
Foil. (Le Rossignol and Campbell, JJ.). INDAR 

Singh v. Prabhu Lal. 66 I. C. 4= 

3 Lah. 88 = A.I.R. 1922 Lah. 277. 

■ "A bena fide purchaser who is not the decree- 
holder, or any person claiming through him, at an 
auction-sale in exeoution of a valid decree acquires 
a valid title to the property purchased by him and 
is not affected by the subsequent reversal or modi- 
fication of the decree; 14 C. 18 ; 10 .A. 1G6 ; 26 G. 
734; 87 C. 107. Foil. (Broadway and Martineau, JJ.). 
TARA OHAND V. ABDUL AHAD. 67 I.C. 891 (Lah.). 


—Yalidity of. 

——Want of attachment is a mere irregularity 
and does not, by itself, vitiate the execution sale, 
Gonsoquentlyan exeontion sale held without attach- 
ment is not per se void but only can be set aside on 
proof of injury. (Bhide, J.). MAHOMED AKBAB 
Khanu. Amar Nath. 122 I.C. 102=12 L. L.J. 71. 

■The fact that the property was not attached 
before the exeoution sale would amount merely to 
an irregularity and would not make the sale void. 
(Addison, /.). MAHOMED ABDULLA V. JAMIAT 
RAI. 121 I.C. 369. 

—Relief on the ground of mistake can be given 
in the case of sales held through the intervootion 
of Court. (B B Ghoseand }f.K. Bose, JJ.). WAZIR 
ALI W. NAS1MANNE99A BlBI. 116 I.C. 634= 

&.I.R. 1928 Cal. 865. 


——The death of a judgment-debtor after attach- 
ment of the property and before sale does not neces- 
sarily invalidate the sale. Such a sale is good 
unless appropriate steps arc taken to have it set 
aside. (Sithrawardy and Graham, JJ.). HABA 
Prasad v. Gopalchandra. 100 I.C. 997= 

45 C L.J. 73=31 C.W.N. 299 = 
A.I.R 1927 Cal. 315. 

. Sale after death of guardian ad litem is not a 


ullily. 

A sale held in execution of a decree _ after the 
eath of the guardian ad litem of a minor judj- 
lent-debtor without appointing a fresh guardian is 
ot a nullity: A.I.R. 1924 Mad. 130, Rel. on; 23 Oal. 
S5, Foil. (Macnair, A.J.C.), BALDBO PBASAD t». 
;USAM 8INGH. IDl I. C. 288 = 23 N.L.R 145= 
10 N.L.J. 27= A. I. R. 1927 Nag. 198. 

A sale in exeoution is good even though at 


le time the sale was held the application for exe* 
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EXECOTIOH SALE— Validity of. 

outioo was barred. (Mullick and Scroop, //-). 
XACHUMAN PANDBY V. DWAHI SAHU. 

101 I.c. 694=8 P L.T. 494 = A.I.R. 1927 Pat. 261. 

Stay ordered — Sale held in ignorance of the 

■order is without jurisdiction. 

A sale held in ignorance of the order for stay 
passed by an appellate Court is without jurisdiction 
and must be set aside. An order to stay passed by 
an appellate Court is an order to a Subordinate 
Court to stay its hand and in that sense it bears no 
.analogy to an injunction which is aa order to a 
party to refrain from doing a certain act. The former 
takes efiect from the time of its pronouncement and 
its communication is only needed to mikoit known 
■to the Court which is directed to carry it out. Its 
force is not suspended till it is formally communi- 
cated to the Court concerned. An injunction is 
'however binding on the p vrty to whom it is issued 
from the time it is communicated for there can be 
no attempt unless the party concerned knows what 
'he is required to do or to abstain from doing and a 
Court cannot punish a man for doing what he did 
not know he was .forbidden to do. (Kanhaiya Lai 
■and Boys, JJ.). Sahu Nand Kishore v. Shadi 
Ram. 961 C. 137= a I.R. 1926 All. 437. 

' -Mere mis-description. 

A mere mis- description would not necessarily 
invalidate the sale but would amount to a mere 
irregularity if the parties concerned knew what 
"had been attached and had been actually sold. 

•{Findlay, Offg.J.C.). Tikabam v. Nabayan. 

92 1.0. 44=A.I.R. 1926 Nag. 246. 
— ; — Persons not paHies to a decree—Court having 
mo jurisdiction to sell propert^f—Sale is void ab initio. 

Though mere irregularities of procedure in ob- 
■tainlng the decree or in execution thereof do nob 
anoid a sufficient ground for setting aside sales in 
-execution, yet where the Court has no jurisdiction 
to sell the property in suit the sale is void ab initio. 
Persons who are nob parties to a decree are not 
Ijound by it and ordinarily, therefore, a sale in 
'6X6Cutioii of a ddorea does not operate to pass tlie 
property against any person who is not hound by 
•thedecree. (8 0.LJ. 19l,i?(,«.). A Court has no 
junsdiotion to sell the property of persons who are 
-^t parties to the proceedings or properly represent- 
eu on the record. As against such persons the de- 

annuity and might be 
♦n without any proceedings being taken 

^ABOTAM Dab w. Mahommad Raza. 

98 I.C. 14=A.I.R. 1926 Ondh 822. 
beyond decree. 

of that ordered to be 
«old by a decree was auctioned. 

portion was ab- 
and J^aniels, JJ.). 

'Sanga Dbvi V. Ram Pbabad. ss i.c. 393= 

23 A.L.J. 558=6 L.R. A. Civ. 464= 
„ A I R. 1925 All. 551. 

no » 1 , can tekt pC and If t 
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EXECUTION SALE— Validity of. 

Decree against Hindu widow. 

When the question is as to the binding ohatao- 
ter of a sale in execution of a decree against a 
Hindu widow, it is the duty of ihe Court to go be- 
hind the decree and examine the form of the suit 
or possibly even the terms of the document on 
which the claim for the decree was based. {KendaU 
and Pullan, A.J.Gs.). Mt. RAJ KUNWARI v. JIt. 
R.ani Maharaj Kunwari. 

82 I.C. 832= A. I.R. 1925 Oudh 243. 

Sale of property not saleable under special law, 

is void. 

It is the duty of the execution Court to see 
whether it has jurisdiction to soli a certain property 
and therefore where a s*le is prohibited by law* 
e.g., in thi« caie by the Bundlekhand Laud Aliena- 
tion Act (II of 1903), the execution Court cannot 
proceed with the sale even though there is a decree 
for its sale. In such a case no question of estoppel 
against the defendant really arises. If, therefore, 
a sale did take place under such a decree it was a 
mere nullity and could in no sense pass title to the 
purchasers. 18 A.L.J. 59. Foil {StUaiman. /.). 

Satdhar V. Ram Chandra. 79 I.c. 532= 

46 All. 153=21 A-L J. 917=4 L.R.A. Civ. 607= 

A.I.R. 1924 All. 261. 

Sale of site in a village. 

The site under the house of a non-proprietor in a 
village ordinarily belongs to the proprietors and its 
Bftlc without tho consent of the proprietiihry body is 
void and not voidable. (Scoff-Smifh, JX AZtu 
Khan v. Karim. 71 I.C. 822= A.I.R. 1924 Lah. 396. 
Representative not on record. 

A sale does not necessarily Woome a nullity in 
consequence of a judgment-debtor being dead and 
his legal representatives not being on record when 
lb takes place: 26 M.L.J. 267, D»ss.;18 L.W. 577* 

^ 934* 

16 L.W. 178 ;46 Cal. 971 and 611.0. 833, Foil' 

43 Bom. 235 and 27 Cal. 528, Diss.; 42 M. 732 and* 

10 L.W. 410, Dist. {Spencer and Devadoss, JJ\ 

PABAMSIVA THE7AR v. PULUK RdPPA TheVAR* * 

77 I.C. 631=18 M.L.W. 780 = 1924 M.W.H. 27= 

33 M L.T. 137=47 Mad. 52S = 
A.I.R. 1924 Mad. 137=45 M.L.J. 829. 
——Sale without notice under 0. 21. R. 22 tnay 
nullliy but without notice to legal representative ofJ 
—D dying just before actual sale is not a nullitv— 
{Case-law discussed.) ^ 

If any order is passed by an executing Court 
agaiust a party without notice being given to him 
of the application which gave rise to the proceed- 
ings the party behind whose back such prooeedinfis 
are taken, will nob be bound by the ordSr. Further 

0 . 21 , R. 22 prescribes in oases where (he judgmaut- 
debtor IS dead or the decree is more than one year 
old, the ^nt of notice might constitute a material 
ireegularity entitling a person whose interests 
have been afleoted to apply either under 0. 2 l. 

ll any sale of property that has 
been l^old upon the decrw-holder's oppli<Jfttioa set 

aside. Bub if the decree-holder has done all that (he 
law requires him to do and if the judgment-debto? 
or one of the several iudgment-dobtora. where 
there are more than one, happens to die daring the 
oourse of t^he execution of the sale warrants It it 
may be while the auctioneer is aotually holding 
the auction, the sale is not invalidatod by thf 
aooident of the oner's death before ^e aide ia 

completed: 32 M. 119; 36 M, L J qat a 
41 K>LJ, 617; 6 Mad. 1® ; Z6 M. 39^. zj” 
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EXECUTION 8&LE~Yalidity of. 

A decree once passed does not become barred or 
incapable of being executed by reason of the death 
of a judgment debtor, nor do execution proceedings 
abate owing to the failure of the decree holder to 
bring the legal representatives of a judgment-debtor 
on the record O. 21. R. 22 is the only provision 
which deals with legal representatives of parties to 
decrees and that only applies to the commence- 
ment of execution proceedings. The legal repre- 
sentatives of judgment-debtors who die during the 
course of processes of Court being executed are 
able to watch public sales without being personally 
servfd with notice. When the law only prescribes 
the issue of notice to them at the commencement 
of execution proceedings, they cannot claim as a 
matter of right to have fresh notice, if their 
representation of the deceased’s estate commences 
during the progress of the carrying out of the 
processes of the Court, nor are they justified in 
treating such processes as invalid for want of 
juris-diction on the p.art of the Court and its officers. 
A. I R. 1922 Mad. 307, Dis$. and 25 Bom. 387 (P C.), 
Foil. (Spencer and Krishnan. JJ.). DORAISWAMI «. 
CHIDAMBABAII PiLLAI. 75 I.C 46=47 Mad. 63= 

18 M.L.W. 577 = 1923 M.W N. 817 = 
33 M.L.T. 25=A.I.R. 1924 Mad. 130 = 

45 M.L.J. 413. 


safe. 


■Irregularity in attachment does not ntdlify 

When sale has been duly held, without material 
irregularity or fraud, it cannot be considered a 
nullity merely by reason of flaw in the .attachment 
or even the entire absence of an attachment. 
Similarly an attachment which was duly made in 
all except some minor detail of which the judg- 
ment-debtor had no knowledge at all, must be 
considered a valid attachment for all purposes. 
Even if the order of attachment was not subse- 
quently posted in the Collector’s office, that will 
not in any way invalidate or afiect the attachment. 

(rTnllifax A.J.C). JODH.AN V. Kabil Nath. 
{HalUfax, A.j V ^ g63=A.I.R. 1923 Nag. 78. 

Failure to attach. . , , i 

The failure to attach the property before sale 
docs not render the sale null and void. It may 
amount to material irregularity but is not suffi^cient 
unless substantial injury is caused thereby, to 
vitiate the sale. A Court has 

without attachment under 8. 51 of the Civil Pro 
oedure Code. {Dawson-M^ller, C.J. and Mulhek, J.). 
WA7TR N4R ilN SINOH V. BHIKARI RAM. 

68 I C 363 = 3 P L.T. 765 = 1922 P.H.C.C. 321 = 
68I.C. 36d ^2 pat. 207 =A.I-R. 1923 Pat. 45 

-Sale day md by District Judg^Temporary 


njunction by' Subordinate Judge— Refusal 

Judge to stay sale-Sale ts tnvahd and Htgh 
lourt will restore status quo ante. ^ 

Where the District Judge 
or the sale of the property alleged to belong to the 
nA^miPTit-debtor and the claimant of the property 
ifthe court of the Suhordinote Judge u 
mitfer declaring the property to be his own m 
vhich he obtained an ad tntertm injunction res- 
raining the decree-holder from selling t^he property 
>nt the District Judge refused to stay the sale, 
HeW,aKhoughtbf District Judge -ssuot per 
ofally hound by the order oi 

ltcfed'';rs“\he^'at'rhUd°To\ take place 


EXECUTION SALE->What paases under. 

the High Court is bound to see that the order of 
the Court is carried out (Daw^on-Miller, C. J. ami' 
MuUick, J.). MAHARAJ BAHADUR SiNOH v. A. H. 
Forbes. 70 I.C. 394=1922 P.H C.C. 225= 

3 P. L T. 645=1 Pat. 662= 
A I R. 1922 Pat. 382. 

■Final decree i»i the absence of deceased mort- 
gagor — Jurisdiction of person to sell property of per- 
son not on record — Sale ts a nullity. 

In a mortgage suit against a major defendant 
and a minor defendant represented by the major 
defendant, the major defendant died before the 
final decree and his legal representatives were not 
brought on the record nor a fresh guardian appoint- 
ed to represent the minor. The plaintifl applied 
foe .and obtained a decree absolute and brought the 
property to sale. The minor, on attaining majority^ 
brought the present suit for a declaration that the- 
decree absolute and the proceedings were void. 

Held, that as the defendant was not properly 
represented on the record, the present plaintiff was- 
entitled to the declaration be sought. 

A Court has no jurisdiction to sell the property 
of persons who are not parties to proceedings- 
before it, or properly represented on the record. 
As to such persons a decree or sale purporting to bo- 
made under it would be a nullity and might be 
disregarded without any proceedings to set it aside, 
{N. R. Chatter jee and Panton, JJ.). RUHINI NAN* 
DANGHOSE V. RAJENDBA NATH GHOSB. 

61 I.C. 291 (Cal.), 


What passes under. 

Moveable property wrongly sold— True owner 

» V _ 


can recover from purchaser. 

In a sale of moveable property under a decree of 
Court all that is sold is the right, title and inter- 
est of the judgment debtor ; and the real owner, if 
not the judgment-debtor can bring a suit to recover 
the moveable property or its value from the auotion- 
purchaser in the same manner as he would be 
entitled to recover from the judgment-debtor : 
9 W. R. 118, Foil. [Brown, J.)- MAUNG PA v. 
ABDUL GanI. 97 LC. 1029=4 Rang. 202= 

A.I.R. 1926 Rang 214. 

Mortgage- decree — Sale-purchaser acquires inte- 
rests of both mortgagor and mortgagee— Alienee of 
property, subsequent to mortgage sued on not made a~ 
party to suitr-Decree does not bind him— Purchaser 
cannot get khas possession as against such alienee but. 
he can sue for sale of the property. 

At a sale in execution of a mortgage-decree, the 
interests of both the mortgagor and the mortgagee^ 
pass to purchasers ; 22 Bom. 945, Rel. on. 

Persons who have taken transfers of property 
subject to a mortgage cannot be bound by proceed- 
ings in a subsequent suit between the prior mort- 
gagee and the mortgagor to which they have not 
been made parties ; 18 Cal. 164 (P.C.). Rcl. on. 
The subsequent transferee has to be afforded an 
opportunity to redeem. He is “o*- 
titled to anvthing more by reason of the fact tnai- 
he had not’ been impleaded. This omission oaii 
neither improve his possession nor the revets©. 
26 All. 464, Rel. on. 

The purchaser at a mortgage sale has no right t^ 
sue for khas possession of the property as 
a transferee of the equity of redemption who wa^ 
not a party to the suit on the “P-rtgage but hi» 
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EXECUTION SALE— What passes noder. 

The expression “all moneys due from tenants in 
respect of arrears of rent” where proprietary rights 
are puiohased in execution includes also any rant 
decree obtained against the tenants prior to the 
sale. 25 O.W.N. SG3, (Suhrawardy and Cum- 
ing^ JJ.). JATINDRA Narain BHADUSI V. 
OHANDBA Nath Pramanik, 

87 I.C. 742=A.I.R. 1923 Cal. 1247. 
Subject io equities. 

A purchaser at a sale in execution of a decree 
purchases the property subject to all the equities 
of the judgment-debtor and be cannot take up the 
position of a bona fide purchaser for value without 
notice. [Newbould and Ghose, JJ.). J. C. 
GAISTAUN V. SONATAN PAL. 78 IX. 668= 

A.l.R. 1925 Cal. 485. 

Subject to alt equities. 

The purchaser at an auction sale in execution of 
a decree of a Oivil Court purchases the property 
subject to all the equities afiecting the judgment- 
debtor. {Jtoala Prasad and Kulwant Sa)uiy,JJ.). 
Nagendra Nath v. Sambbu Nath, 

88 I.C. 219=3 Pat. 947=6 P.L T. 769 = 

A. I. R. 1925 Pat. 106. 

■Mortgage-deeree. 

The interest of a purchaser at a sale held in 
execution of a mortgage decree is certainly more 
than merely the interest of the judgment-debtor. 
(Ayling andVenkatasubba i?ao, JJ.j. SUNDARAM 
lYAR «. THIYAQARAJA PILLAI. 99 I. G. 831 = 
A. I. R. 1923 Mad, 160 = 90 M. L. J. 183. 
I^or determining what passes to a purcba- 
^r in an execution sale the test is what the Court 
intends to sell and what the purchaser under- 
stands that he bought. The question of what the 
Court could, or should, have sold does not arise : 

27 Mad. 131, Foil.' (Baker, 
Ojffg. J. C.). SAKHABAM V. GITABAI. 

75 I. G. 823= A- 1. E. 1923 Nag. 333. 

. Mortgage‘decree~—Lease by mortgagor not hind- 

*ng. 

Where a lease is granted by the mortgagor after 
the date of the mortgage, it is not binding on any 
person who may acquire any rights in the properties 
in Mforoement of the mortgage. An auotion- 
pmohaser in execution of a mortgage decree gets 
we nght, title and interest of the mortgagor as on 
the date of. the mortgage and any lease subsequent 
tp the date of mortgage is not binding on-him. 

Lai, J. 0.). mt. Bibi SaidUxSNBSSA v. 
FAIYAZ Hasan. 69 I. o. 97=9 o. L. J. 31^= 

V, - , A. I. R. 1923 Ottdh 1. 

'^'—Mortgag^AucU&n-purehaser. 
ihere IS no difference between a person who pur- 

a person who acquires 
a mortgage decree property from 
^ mortgagor. The mortgagee, auction-purchaser 

moit ? against a stranger than 

the mortgagor himself. (Dawson Miller, 0. J. and 

STh 0 . ''2 » 912= 

1923 P. H. C. 0. 1=2 Pat. 277 = 1 P. L. R. 338= 

n JTTV .. A.I.R. 1923 Pat. 371. 

with ^ Agister could not be reoonoiled 
‘‘Paoh ^wat and where 'the words 

Pokhta” were 

doniJf a * aolution of the 

actually paesed under the sale, is 
"Ok into the mventory .of the properties, attaobed 

D. D. VoL. Ill— 63 & 54 


EXECUTOR — Acoounta. . 

to the application for execution, the sale oertifioate 
and the writ for delivery of possession. (Coutts and 
Adami, JJ.). RASIK BEHARI PbASAD CHAU- 
DHARI V. HIBDENABAIN CHOODHURI. 

A.l.R. 1923 Pat. 30. 
The general rule applicable to sales in exe- 
cution of decrees is that no man can transfer to 
another a better title than he himself possesses. 
{Dawson-Miller, C.J. and Coutts, J.). KALI DAYAL 
V. Umesh Pbasad. 65 I.C. 266= 

1922 P. H. C. C. 38=1 Pat. 174= 
3 P.L.T. 506=A. I. R. 1922 Pat. 63. 
— I — - Where a waqf is created of the value of cer- 
tain immovable property but before anything is 
done, the property i<» sold in execution of a decree 
against the trustee, the purchaser gets a good title 
to the property. (Mears, C.J. and Banerji, JJ.). 

Muhammad Ismail v. Muhammad Ishaq. 

62 I.C. 904=43 All. 508=19 A.L.J. 452= 

A.l.R. 1921 All. 224., 
— ^ — Decree Jar rent by Revenue Court — Sale in exe- 
cution— Defendant subsequently held in another pro- 
ceeding entitled to hold rent-free— Sale vasses no 
title. 

There is a very great distinction between sales 
in execution of Civil Court decrees and sales by 
the revenue Courts for arrears of assessment. If 
it were found that as a matter of fact the, defen-, 
dant in the revenue proceedings was entitled to 
hold his lands free of assessment, any sale which 
; took place on the footing that he was bound to 
I pay assessment would be invalid and that the 
; purchaser in such a sale would not acquire a good, 
title even against the judgment-debtor except by 
adverse possession : 25 Cal 833, Foil.; 29 Bom. 435, 
Dist. (Macleod, C.J. and Beaton, J.). MAHADAN 
NARAYAN V. SADA6H1V KESHAV. 59 I.C. 118= 

45 Bom. 45= A.l.R. 1921 Bom. 257. 
— HlsoellaneouBt 

Successive purchasers — Priority. 

An auction-purchaser who during the pendency 
of a maintenance suit by a Hindu widow of an 
item of property over which a charge was claimed 
in the plaint and was granted by the decree pur-' 
chased in execution of a simple money decree bind- 
ing on the joint family is not entitled to priority 
over another auotion-purobaser of such property in 
proceedings taken to execute the maintenance 
decree. (Wallace and Ananthakrishna Ayyar, JJ.). 
Sbethabamanuja CHARYOLD V. Venkata- 
SDBBAMMA. 1980 M-W.N. 625=32 L.W. 416= 

A.l.R. 1930 H^. 824=69 M.L.J. 485. 

■ Stranger — Property of. sold in execution and . 

' put an the possession of decree-holder. 

Where in execution of a decree the property of a 
person unoonneoted with the suit U brought to 
sale and he is ousted and possession given to tha 
auction- purchaser such person is entitled to be re- 
placed in the position in which he was when 
ousted. The mere fact that the auoUon-purohaset'a 
remedy has, in the meantime, become barred by 
Ume makee no difforenoe. (TudbaU and Sulainian, 

JJ.). ram ohaban sahu V. Qoga. 

EXECUTOR. ^**^*)'> 

See also (1) Administbator. 

(2) Pbob. & admn. Act. 

— Aocounis. 

— — Suif/oip2lo relief sought against one executor 

In a suit for accounts affainst aTAnnf/M.<i 
plaintiff did not seek any reltef againat ona^UhS^ 
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EXECDTOR— Accoaate. 

on the ground that the executor had taken no part 
in the management, though he made him a party. 
The other executors too did not raise the objection 
in the written statement or at the time of the fram- 
ing of the issues or during argument that he was 
a necessary party to any order to account that 
might be passed. An order for rendering accounts 
was made against the others. 

Held, that although facie all the survi- 

ving executors should be made parties to a suit 
for accounts and the order for accounts ought 
prima facie to be made against them all yet in the 
circumstance of the case the other executor could 
not be allowed at a late stage to insist on the exe- 
cutor omitted being joined in the order. (Rankin, 
C. J. and B. B. Qhose, J.). KANTI CHANDRA 
TARAFDAR V. RADHA RAMAN SARKAR. 

34 C.W.N. 27S = A.I.R. 1930 Cal. 461. 

-Option to implead representatives of executors 
toho have died. 

In a suit for accounts against executors of a will 
it is optional on the part of the plaintiS to implead 
the representatives of the executors who have died. 
(Rankin. C.J. and B. B. Ghose, J.). Kanti ChaN* 
DBA TARAFDAR V. RADHA RAMAN SARKAR. 

34 C.W.H. 275s A.I R. 1930 Cal. 461. 

— Assets. 

What is. 

Property acquired with assets, that eome into 
the hands of the executor at the time of the death 
of the testator, is as much assets of the testator as 
that which was in his possession at the time of his 
death. Abbott f. Parfitt, 6 Q. B. 346, Ref. (Jack 
and ifitter, JJ.). RAJBNDBA NARAYAN BASU v. 
Dbbendra Nath jiukhopadhya. 

123 I.C. 241=50 C.L.J. 70=A.I.R. 1930 Gal. 55. 

— De son tort. 

—The mere taking away of a portion of the pro- 
perty of a deceased man does not make the person 
who takes away a portion of the property while 
there is a legal representative present, an executor 
de son tort. (Sanderson, C. J. and Chakravarti, J.). 
SATYA RANJAN V. SARAT CHANDRA. 

96 I.O. 695=30 C.W.N. 565 = 
A.I.R. 1926 Cal. 825. 
——Where a person has heen permitted by the 
executor to obtain possession of part of the assets 
of the testator he will not be executor de son tort to 
the original testator or of the executor, even if ho 
retained those assets after the executor's death 
when there is no personal representative of either. 
(Odgers, J.). GOPALA CHBTTY V. NARAYANA- 
CHBTTY. 95 I.C. 33= 23 M.L.W 528 = 

A.I.R. 1926 Had. 681. 

Necessary party. 

An executor by implication having taken upon 
himself the duties of an executor in connection with 
the estate of the deceased continues liable to be 
sued in the character of executor, and is a proper 
and necessary party to any proceedings in which 
the estate of the deceased is sought to be affected. 
If he is not made a party, the estate is not 
bv any decree passed in that suit (Seott S7ntth 
ani FMOe. JJ.). KEBAB SiNaH ^-INDEK^S.NGH, 

A.I.R. 1924 Lab. 543. 


—Discharge. _ , , . 

Becomes functus officio on complete 


adminis- 


Quaere —When an express ^wer of sale is given 
to an executor to be exercised by him when be 
thought it necessary, does it cease to operate when 
the executor on a complete administration of tne 


EXECUTOR-Powers. 

estate ceased to be an executor, (yfulla, J".). Db 
Souza v. K R. Daphtary. 87 I 0 230= 

2S Bom. L.R. 610= A.I.R. 1924 Bom. 2S2. 

—Exhibition of bad temper— No disqualification. 

A mere exhibition of bad temper and levelling 

foolish charges against the man whom the testator 
had appointed ought not to be allowed to prevent 
the nominee from becoming the executor in the 
ordinary way. (Rankin, C. J. and C. C. Ghose, J.). 

Baidyanath Sein u. Rajendranath Sein. 

52 C.L.J. 66. 

—Powers. 

When an executor deals with a property of 

the estate, it must be presumed that he was acting 
in that capacity, notwith^itanding that this fact 
does not appear on the face of the document. The 
person advancing money under the document need 
not enquire as to its application. In re Ven & 
Furze's Contract, (1894) 2 Ch. 101 and Colyor v. 
Finch. (1854 ) 5 H.L.C, 905, Appl. (Venkatasuhha 
Rao, J.). NABAYANASWAMI V. RAMASWAMI. 

109 I. C. 47=28 M. L W. 372= 
A. I. R. 1928 Mad. 817=54 M L J, 677. 

Will giving power to borrow — They can 

hypothecate if necessary. 

Where by the will the executors were given 
powers to borrow for the purpose of management 
and cultivation of the property, 

Held, that it was the testator's intention that 
they should, if they found it necessary or expedi^ 
ent, be entitled to hypothecate the property in 
order to raise money for those purposes as if they 
were absolute owners. (Dawson Miller, C.J. and 
Mallick, J.). E. M. TOOMEY v. BHUPENDRA 
Nath. Ill I.C. 37=7 Pat. 520= 

A.I.R. 1928 Pat. 304, 

Executor holds property loith right of testator 

— Property vests in residuary legatee only after ad- 
ministraiioyi is complete. 

An executor as such is the owner of the proper- 
ties of the testator and holds these properties in the 
right of the testator and not in the right of the 
beneficiaries. The result is that in all the oases 
coming within the Hindu Wills Act or the Probate 
Act the executor or the administrator as such is 
the legal representative of the deceased and statu- 
tory owner of propeHy except such as would other- 
wise have passed by survivorship to some other 
person. The residuary legatee does not become 
proprietor until after the administration has been 
completed and his interest thus ascertained. This 
interest is subject to the payment of debts and 
legacies and the discharge of other trusts contained 
in the will. No doubt he is beneficially interested 
in the estate subject to these payments and the 
discharge of these trusts ; but he is not proprietor 
except when a residue has been ascertained, which 
on completion of administration is made over to 
him by the executor, Halsbury’s “Laws of Eng* 
land”. Vol. 14, p. 2l7. Ref. (Dasnnd Ross, JJ.). 
HoN’BLB Maharaja Bahadur Kesho Prasad 
Singh v. Madho Prasad Singh. 

83 I.C. 812 = 3 Pat. 880 = 3 P.L-T. 513= 

A.I.R. 1924 Pat. 721. 

••Promissory yioU—Note does not bUid estate 
except in case of necessity. 

It appears to be settled law that, upon a contract 
of borrowing made by an executor after the death 
of the testatror, the executor is only liable person- 
ally, and cannot be sued as an executor so as to 
get execution against the assets of the testator, 
7 Ch. 128, FoU.i 24 Cal. 77, Dist. 
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EXECUTOR Renanoiatlon whether oaa be 
retracted. 

An exception to the above rule is recognised in 
• case there is a necessity to borrow money for the 
purpose of the estate. [Banieh, A.J.C.). B. ANANT 

Ram V. National Bank op Upper India, Ltd. 

66 I.C. 116 = 9 0. L.J. 94= 
A.I.R. 1922 Oadh 20. 

— Renunciatioa whether can be retracted. 

An executor is not necessarily concluded by 

a renunciation once declared and be can retract his 
renunciation at any time before a grant of adminis* 
•tratioQ has passed the seal. [Mukerji and Gtiha, 
JJ.). NIGENDRA CHANDRA SEN V. MOHENDRA- 
HARI NAG. 34 C.W.N. 939. 

—Right to be indemnified. 

^Executor jyarclianng testator's putni with testa- 

■ tor's assets in execution of moiieij decree— Rent fail- 
■itu/ in arrears — Zatnindar bri}i(/inj suit for rent— 

■ Zamindar is entitled to rent and if executor is dis- 
charged, testator's properly is liable for it. 

A putni was sold in execution of money decree 
•against a putnidar testator. The executorappoint- 
*cd by the testator putnidar under the will, par- 
chased it with assets that came into his hands on 
the death of the testator. The proprietor of the 
-samindari under which the putni in question was 
•held brought a suit for recovery of arrears of rent 
•due to default in payment of the same for years 
1328 and 1329 B.S. The proprietors had already pur- 
■chased the putni at a sale hold under Regn. 8 of 
1619, for arrears of rent for 1339 B.S. So he could 
not execute the rent decree by sale of putni and 
was therefore compelled to execute it against the 
assets. Oaring the period for which the rent was 
■claimed the estate was under the management of 
execatoeshipbut the executor was discharged before 
(be institution of the suit. It was contended that 
-(he heirs of the testator were not liable for rent as 
'(he tent fox which the suit was instituted accrued 
■due during the period when the estate was under 
(be management of tho exeentor and as the pueni 
was already sold the executor was personally liable. 
It was not shown that the putni did not bring any 
^income dutiug the period when it was in posses* 
'sionof exeoutor, 

Held, (i) that the executor was entitled to be 
: indemnified out of the testator’s estate against the 
•liabilities which he hadi properly Incurred and 
(U) that the proprietor with whom the executor had 
contracted to pay rent stood in the shoe of exeou* 
■tot and would have the same indemnity ns the 
‘ executor had against the testator's estate and could 
KAllse his dues out of the assets of the testator. 
-Maybold v. Turner, 1 Oh. 199 aud Bowse v. Gorton 
•(1891) A.0. 190, Ref, (Jack and ^fitter, JJ.). Rajen* 
DBA NABAYAN BASU t>. DEBBNDRA NATH 
MUKHOPADHYA. 123 I.C. 241=60 C.L.J. 70= 

A. I. R. 1930 Cal. 65. 

'^TUle. 

;*Pro6a<e does not create title but from death title 

•vests executor. 

Every executor derives his title from the will 
and not from (he probate. The probate is indeed 
the only proper evidence of the executor’s appoint- 
meut-DOt notwithstanding this it is dear that the 

0^ the tostator from 
•thd tli^ of his death. 14 O.W.N. 256, jDms. (Lind- 

• ^y and 8uld%inan, jj.). Mbghbaj v. Krishna 
OHANDBA BHATTAOHABJI. 78 I ’C 2451— 

jaasouTm;* *- «« in, sss. 

■^*^*S*- aXBOtJTGlB. '• K/. 1 - . 


EXPLOSIVES ACT (1884), S. 7— Rales undep— 

R. 35 (1914)— Onus. 

EX PARTE. 

See (1) CIV. PRO. CODE, S. 9, R. 13. 

{•2) J UDICI AL PbOOBEDINGS. 

EX PARTE CASES. 

See (1) CIV. Pro. CODE, 0. 9. 

(2) Practice, 

EX PARTE DECREE. 

See U) Uiv. Pro. Code, 0.‘9. 

(2) Pr.ictice, 

EX PARTE JUDGMENT. 

See (1) Oiv. Pro. Code, O. 9. 

(2) Practice. 

EX PARTE ORDER ABSOLUTE. 

See Civ. Pro. Code, 0. 3i. 

EX PARTE PROCEEDINGS. 

Sec Civ. Pro. Code, u. 9. 

EXPECTANCY. 

See T. P. ACT, S. 6. 

EXPENSES OF WITNESSES. 

See Civ. Pro. Code. 

EXPERT. 

See EVIDENCE ACT, SS. 45, 50. 

EXPERT EVIDENCE. 

See Evidence act, S. 45. 

EXPERT OPINION. 

See Evidence act, s. 45. 


EXPLOSIVES ACT (4 of 1884). 

— S. 6— Rales ander— R. 138— Liability. 

Serva?if of licensed master manuftiluring gutv- 

powder tn masUr's house witlwut latter's knowledge 
or consent — Master is liable for servant's act. 

The accused held a license under the Indian 
Explosives Act to manufacture gunpowder. One of 
the conditions of the lioenso was that the explosive 
shall be manufactured in a tent or lightly ooa- 
structed building exolueively appropriated for the 
purpose and separated from any dwelling house. 
Ihe aooused constructed a building outside the 
village, which complied with this condition and 
employed a woman who used to work exolusively in 
this building. One day the woman with hot assis* 
tant went with ingredients for manufacturing gun- 
powder to the house of the aooused in the vilhtge 
and performed part of the process of manufaSe 
there with pestles having iron rings without the 

knowledge of their master and while he was engag- 
ed elsewhere. During the process of manufaot^e 
there was exploaxoa and the woman wag killed and 
her assistant was injuied, 

/.)— that the aot of the woman, though unautho^ 
rued, was one within the scope of her employment 
and the accused, her master, would be liable for 
her wrongful act. (Case law Discussed.) (Crumo J 
On difference between Sluih, and Fawcett JJ J* 
EMPEHOB ». MaHADBVAPPA HANMAiSpA 
1 «U I. C. 972=51 Bom. 362=29 Bom. L R 153= 

28 Or. L. J. 364=7 A.I. Cp. R. 489= 

A. I. R. 1927 Bom. 209. 
-S. 7-RuIe8 under -R. 39 (1314) -Onus. 
——Where a person is aooused of having taken 
delivery of oonsignments desoribed as “fire work?* 
m contravention of R. 35, the burden of proving 

that these were explosives suoh as are covered bl 

the Explosives Rules is upon the prosecution anJ 

the mere fact that the aooused took possesai^ ol 

and signed for a consignment which was 
as Rreworksdoes nob amount to an^miMi?! u 
him th« thea. axpioaivea 
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Rr. 35 and 47. 


the purview of these rules. [Beasley, . C. J. and 
Pandalai, J.). POLAKI CHIDAMBARAM v. EMPE- 
ROR. 1930 Gr. G. 762=3 M. Cp. C. 59= 

1930 M W.N. 73=A.I.R. 1930 Mad. 678. 
—Rules under— Rr. 35 and 47. 

• 2'orf fireworks — Onus. 

Held that the Rules under the Explosives Act do 
not apply to the manufacture, possession, eto., toy 
fireworks, and that no ofience was committed by 
reason of such acts. 

Held also that the burden of proving that 
certain articles were explosives is clearly 
on the prosecution and that the mere fact 
that the accused took possession of and signed for 
a consignment which was described as fireworks 
does not amount to an admission by him that they 
were explosives such as are within the purview of 
the rules. [Beasley, C. J. and Krishna Pandalai, 

J.). Chidambaram v. Emperor. 

1930 H. W. N. 73. 

EXPLOSIVE SUBSTANCES ACT (6 of 1908). 

—8. 3—" Maliciously.” 

Word used in legal sense. 

” Malice ” in the legal acceptance of the 
word is not confined to personal spite against indi- 
viduals but consists in a conscious violation df the 
law to the prejudice of another. In its legal sense 
it means a wrongful act done intentionally without 
just cause or excuse. It is in the legal sense that 
the word ” maliciously” is used in S, 3. Brom- 
age v. Prosser, 4 B. and C. 247, Bel. on. [F/orde and 
Addison, JJ.). BHAGAT SlNGH v. EMPEROR. 

121 1. C. 726=31 P.L.R. 73= 
31 Cp. L. j. 2gO=A. I. R. 1930 Lah. 266. 
— Ss. 4 and 7 — Consent. 

■■ 'Committal consent not obtained — Proceedings 
not void. 

The failure to obtain necessary consent of 
Government as required by S. 7 does not invalidate 
the commitment proceedings conducted by a Magis- 
trate for an oSence under S. 4 and exclusively tria- 
ble by the Sessions Court as the committal proceed- 
ings are only an " inquiry ” as defined in Cl. [k) 
of 8. 4 of the Criminal P. C. [Fawcett and Mad- 
gavhir, JJ.) EMPEROR V. KALLAPPA DUNDAPPA. 
99 I. 0. 37 = 50 Bom. 695 = 28 Bom. L.R. 1290= 

28 Cr. L. J. 5=7 A. I. Cp. R.161 = 

A. I. R. 1927 Bom. 21. 

— S. 4— Maliciously. 

-A person not knowing existence o/ exj}losives 

cannot be said to possess it malici<msly. 

Not only does the term “possession” imply 
knowledge, but ithe -expression “maliciously” as 
used in 8. 4, connotes intention. But neither 
knowledge, nor intention as to the use to be made 
of an object, can be imputed to a person who is not 
conscious of its existence. (S/wufi Lal,C.J. and 
Agha Haidar J.). Dula SINGH v. Emperor. 
109 I.C. 209 = 9 Lah. 531 = 10 A. I. Cr. R. 235= 

29Cr. L J. 481=10 L.LJ 408= 
29 P.L R. 629=A.I.R. 1928 Lah. 272. 

^^8 SSdSS ioD • 

Presumption of, with head of the family — When 

arises. , . , , 

Where the portion of a house in which an article 

is found is not in the exclusive possession of any 
one member of the joint family, but is used by, or 
accessible to, all the members of the farnily there 
is no presumption that the article is in the posses- 
sion or control of any person other than the house- 
master or the head of the family. But it is open 
the prosecution to prove that the possession wag 
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EXTRADITION ACT (1903)— Foreign state. 

with some other member of the family, and that 
member would then be liable to account for it • 
15 All. 129, Foil. [ShadiLal, CJ. and Agha Haidar 
J’.). DULA SINGH o. Emperor. 109 I.C. 209=* 

10 A. I. Cr. R. 235=29 Cp. L J. 481= 

9 Lah. 531 = 10 L L J. 408= 

29 P.L.R. 629 = A.I.R. 1928 Lah. 272. 

— S. 5— Offence under. 

Temporarily residing in the house is no offence. 

Per Suhrawardy, J . — Temporary residence in. 
a house containing explosive articles, even with, 
the knowledge of their cxistouce there, is not- 
possession within the moaning of S. 5, Explosives. 
Act. Conspir.acy to po8se‘;s connotes some act of- 
possession or attempted possession. [Buckland, 
Suhrawardy and Cammiadc, JJ.). HART Naratan 
Chandra v. Emperor. 106 I.C. 545= 

46C.L.J. 368= 29 Cr. L.J. 49=^ 
9 A I. Cr. R. 228 = A. I. R. 1928 Cal. 27^ 
EXPRESS MALICE. 

See (1) Malicious Prosecution. 

(2) Tort. 

EXPRESS TRUST. 

See (1) Trust. 

(2) TRUSTS Act. 

EX-PROPRIETARY HOLDING. 

See (1) Landlord and tenant. 

(2) occupancy Holding. 
EX-PROPRIETARY TENANCY. ^ 

See AGRA TENANCY ACT. 

EX-PROPRIETOR. 

See AGRA TENANCY ACT. 

EXPUNGING FROM RECORD. 

See (1) OlV. Pro. CODE, S. 151. 

(2) Practice. 

EXTENSION OF TIME. 

See Civ. Pro Code, Ss. 148, 161 and 0. 34- 
EXTINGUISHMENT OF CHARGES. 

See (1) B. T. Act, Ss. 159-168. 

(2) T. P. ACT. S. 101. 

EXTINGUISHMENT OF RIGHT. '' ", 

See (il Limitation ACT, S. 28. 

(2) Merger. 

(3) T. P. ACT. S. 101. 

extortion: 

See PENAL CODE, SS. 383-389. 

extradition act (15 of 1903). 

— Construction. 

Extradition Act and Criminal' Procedure 

Code both being penal enactments their terms must- 
be strictly construed in favour of accused peraon&. 
wherever such construction can be reasonably justi- 
fied. [Mirea and Baker, JJ.). BAI AlSHA, Jn re. 

117 I.C. 321 = 63 Bom. 149=31 Bom. L.R. 62= 

30 Cr. L.J. 772=A.I.R. 1929 Bom. 81. 

« 

—Foreign state. , . 

Pondicherry— Treaties between Great Br%ta\n 

and Fraiwe, 1815 and 1876— S«rr«tular of British 
Indian subject for theft committed in Poiuiicherry — 
Summary order for surrender — Validity— Indian.' 
Extradition Act, Chap. II — ApiJicability. 

The Bast Indian possessions of Prance are not a 
•‘Foreign State” and Chap. 11 of the Indian Ex- 
tradition Act of 1903 do not apply to those posses- 
sions. Extradition in such oases is governed by 
the treaty of 1815 between' Great Britain and- 
France. Article (ix) of the treaty of 1816 remaina 
unaffected by Art. (xvi) of the treaty of 1876 and a 
British Indian subject may on requisition by the 
Governor of Pondicherry for instance be surrender- 
ed for the offence of theft committed therein wit^ut 
any preliminary procedure being adopted. T^o 
treaty of 1816 having provided that the sun^ndetr 
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SXTRADITION ACT (1903)— Foreign state. 

ehoold be on demand, a more elaborate procedure 
-cannot be auperimposed bj the unilateral act of one 
of the high contracting parties. Nor ie it open to a 
Municipal Court to say that the accused should be 
correudered with a certain amount of procedure: 
47 0. 87, Poll.', 48 C. 328. Expl. (Wallace and 
.JacJcson, JJ.). MUTHU REDDI t>. EMPEROR. 

1930 M W.N. 381. 
C handernagore i-t a Foreign State. 
Chandemagore is a Foreign State as defined by 
4he Extradition Act. 1903. (Buckland, J.). CELESTE 
XlOLLINGTON, Ih re. 63 I C. 819 = 48 Gal 328= 

22 Or. L. J. 631 = A.I.R. 1921 Cal. 273. 
— S. 7— ReYlsion. 

- " Order of District or Chief Presideyicy Magis- 
iraie executing warrant wider S. 7 can be revised. 

Execution by the District Magistrate (or the 
•Chief Presidency Magistrate) in British India of a 
warrant under S. 7 of Extradition Act is not an exe- 
cutive act. The Magistrate has judicially to con- 
'Sider the matter and decide whether the warrant 
•can be executed according to law and the order of 
the Magistrate is subject to the revisional powers 
of the High Court. The order can also be interfered 
with under S. 561-A. On proper proceedings being 
taken High Court can also interfere under S. 491 : 
42 Cal. 793, held too widely stated; 7 Bom, L.R. 463; 

Cal. 400 andA.I.R. 1923 Pat. 442, Ref. on. 
'{ifirea atid Baker, JJ.). BAI AISHA. In re. 

117 1.C. 321=53 Bom. 149=31 Bom. L.R. 62= 
80 Cr. L.J. 772= A.I.R. 1929 Bom. 81. 
7— Warrant. 

• '■Magistrate need not enquire as to ifs legality. 

Section 7 lays down that the Magistrate to whom 
the warrant is addressed shall aot in pursuance 
•wereof and does not require him to take evidence ; 
A^ce it is no part of his duty to ascertain whether 
o « issued under S. 7 was a legal warrant; 

3 P. R. (Or.) 1909, Bel. on. IMartineau, J.), HANS 
«AJ 0 . CROWN. 95 I C. 275=7 Lah. 189= 

27 P.L.R. 319=27 Cr.L.J. 756= 
A.I.R. 1926 Lah. 411. 
— A warrant of extradition signed by the Assis- 
tant British Envoy of Nepal Court is not valid 
•where the officer is hot empowered as a Political 
Agent within 8. 7. (Adami and Bucknill, JJ.). 
oADHAK Gib V, Emperor. 81 1. C. 175= 

29Clr.L. J. 687= A. I. R. 1925 Pat. 112, 
Absconding from Jail in Nepal State— Bxtradi- 
warrant sent by British Envoy at Nepal to Dis- 
Magistrate in British India is without juris- 
and cannot be acted upon by Magistrate — High 
'isourt-eaninterfere with order of Magistrate. 

Absconding from jail is not one of the offences 
•aantioned in first Schedule. Therefore S. 7 has no 
application at all to a warrant issued by the British 
^nvoy at the Court of Nepal for the arrest of a 
^Mon who has absconded from a jail in Nepal and 
«n8 come into Br. India. Such a warrant is with- 
out junsdiotion. Section 10 of the Aot could only 
JllPPly, if.the warrant is wholly illegal and without 

Therefore the arrest is without any 

empowers the Government 
t lnam and the Local Government to stay any i 

Chapter III of the Aot and 1 
T^iMotJahy: warrant to be oanoelled and the per- * 

But that does not' 
onst the jutisdiotion of High Court to 
' a case where, the action' ander the Aot 

ya n ot been taken under a valid 'waratht. This’ 
^onttfl the jt^adiotion of High Goort to in- 
‘auiwiatbithe 'propriety of the wattsflt: biib leuvefl 


I EXTRADITION ACT (1903). S. IS—Extradltlon. ! 

' open the question of High Court's power to inter- 
fere with a Magistrate’s actiou, if it was proved, 
that such actiou was consequent upon a warrant 
Issued by a Political Agent which, was plainly 
illegal. The procedure for requisitioning the sur- 
render of any person accused of having committed 
any offence not necessarily au extradition orime is 
laid down In S. 9 of the Act but the requisition of 
such a case has to be made "to the Government 
of India or to auy Local Government”. Where no 
such requisition is made the warrant addressed to 
the Dt. Magistrate cannot possibly be supported 
under S. 9. (41 C. 400 ; 18 C. W. N. 869; 14 Or. L. 
J. 673). If the treaty between British and Nepal 
Governments prohibits extradition for offences not 
specified therein, such prohibition overrides the 
provisions of the schedule by virtue of S. 18, but 
there is no such prohibition in the Treaty and 
therefore S. 9 does not in any way derogate from 
the provision of the Treaty. The Act practically 
enhances the power of the Nepal Government to 
requisition the authorities in the British territories 
to arrest and deliver fugitive offenders of their 
territory : 39 C. 164; 7 Bom. L. R. 463, Foil. 
(Jwala Prasad and Boss, JJ,). Jaipal BHAGAT v. 
Emperor. 66 I.C.S17= l Pat. 67=3 P.L.T. 786= 

23 Cr. L.J. 293=A.I.R. 1922 Pat. 442. 

— S. 8— Bail. 

On an arrest of a person in Berar by or at the 

instance of Nizam’s police once the warrant from 
the Nizam’s state authority has been received the 
Magistrate has no power to admit to bail even 
under the Extradition Act except under Ss. 8 and 
8 (a) and therefore unless the Nizam’s authority 
directs bail to be taken, the Magistrate can only do 
80 if he reports the case to the Local Government: 
43 Bom. 310 at 820, Bef. {Baker, Offg. J. C.). 

Daddiprasad V. District Magistrate, Ybot* 
MAL. 77 I.C. 234=25 Cr. L. J. 348= 

A.I.R. 1924 Nag. 313. 

—a. lO.-Bail. 

Magistrate has power to grant bail to an accus- 
ed who has been arrested in pursuance of S. 54 (7) of 
the Criminal P. 0. whom, he has been asked to 're- 
tain in custody, by the Dt. Magistrate of a Native 
State. 


Per Fawcett, J S. 57 (7) does not apply tb 
arrests in Bombay, when the accused is arrested 
without warrant in Bombay, he must be deemed to 
have been arrested under S. 33(g). But even in 
such a case under S. 23 of the Extradition Aot, the 
Magistrate has power to grant bail. {Marten and 
Fawcett, JJ.). Shriram Shambhudayal, In re, 
87 I.C. 100=26 Cr. L J. 948 = 26 Bom. L.R. 9Bl= 


— S. 18— Extradition. 


A.I.R. 1925 Bom. 104. 


Scope of. 

There is no derogation of the tights of the parties 
to the treaty by allowing one Government with .the 
consent of the other to obtain extradition of a 
otiminal who has committed an offence not 
mentioned in the treaty, A Government or a State 
18 entitled if it so wishes, to hand over persons sub* 
jeotto tf®«^ of another State at the request of 
ttot State, In such a case there is no derogation to 
the Sovereign rights of either power. All that S. 18 
provides is that the Aot shall not work against the 

BO as unduly to impose any 
liability on such party. It does nob provent their 
eo-o^ration in a friendly action according to the 

comity of nations, ^ennedy, J. 0. ond JJapmonS, 

JAMKA V* BMPBBOB#) fti I n AAm 

188727 Or.L.J, S7sA,l.R,.i926 Bind 126 . 
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EXTRADITION ACT (1903), S. 23-Bail. 

— S. 23— Bail. 

Power to grant. 

Magistrate has power to grant bail to an accused 
who has been arrested in pursuance of S. 64 (7) of 
the Cr. P.C., whom he has been asked to 
retain in custody, by the Dt. Magistrate of a 
Native State. 

Per Fawcett, J.—As S. 54 (7) does not apply to 
arrests in Bombay, when the accused is arrested 
without warrant in Bombay, be must be deemed to 
have been arrested under S. 38 {g). But even in 
such a case, under S. 23 of the Extradition Act, the 
hlagistrate has power to grant bail. {Marten and 
Fawcett, JJ.). SHRIRAM SHAMBEUDAYAL. Jn re, 

87 I.G. 100 = 26 Bom. L R. 984=^ 
26 Gr. L.J. 948=A.I.R. 1925 Bom. 104. 

EXTRADITION TREATY (1867). 

— Surrender of accused. 

■ Surrender of accused is to be made on requisi- 
tion being sent through Commissioner of Berar. 

When an accused person is arrested in Berar by 
or at the instance of Nizam's Police he is kept by 
the Berar Police till a requisition is received by the 
District Magistrate for his surrender. This re- 
quisition is sent by the Nizam’s authority the 
Talukdar to the District lilagistrate through the 
Commissioner of Berar, togetberwith theevidence 
of criminality. The District Magistrate on receiving 
the requisition from the Commissioner surrenders 
the accused person. On no accouut may he comply 
with a requisition made direct to him by the 
Nizam’s authorities. No time limit is laid down 
and there is no necessity of a warrant from the 
Political Agent. {Boher, Offg.J.C.). Daddi PraSAD 
V. District Magistrate, yeotmal. 

77 I.G. 234=25 Gr.L.J. 346=A.1.R. 1924 Nag. 313. 

EXTRAORDINARY ORIGINAL CIVIL JURISDIC- 
TION OF HIGH COURT. 

See Respective High Court Rules. 

EXTRA TERRITORIALITY. 

See Jurisdiction. 

EXTRA TERRITORIAL JURISDICTION. 

See (1) OR. P. Code, S. 188. 

(2) PENAL CODE, SS. 2. 3 AND 4. 

EXTRINSIC EVIDENCE. 

See Evidence act, S. 92, ejc. 

FABRICATED DOCUMENT. 

See PENAL Code. 

FABRICATING FALSE EVIDENCE. 

See PENAL Code, Ss. 193 and 114. 

FICT, FINDING OF. 

See Civ. PRO. Code, S. lOO. 

FACTOR. 

See CONTRACT Act, Ss. 171 and 182. 

FACTORIES ACT (12 of 1911). 

^onstraction. 

Position both of employee and employers should 

he looked to. 

Factory Acts should be properly enforced for the 
protection of workmen but on the other hand one 
must also bear in mind that the employer’s posi- 
tion has to be considered too. It may be that 
without any negligence on their part defects will 
exist in their factories but if they are to be pro- 
ceeded against in a Criminal Court for alleged 
negligence, then it would seem only fair that the 
matter should be clearly brought home to them. 
{Marten and Fawcett, JJ.). NarAYAN ANANTv. 
RUPEBOB. 85 I.C. 226=26 Bom.L.R. 1245 — 

26 Gr.L.J- 482=A.I.R. 1923 Bom. 143. 


FACTORIES ACT (1911), S. 2— Occupier. 

~8. 2— ' Employed.” 

Persons employed merely for selling the 

manufactured articles do not come within the 
deOnition of ‘‘employed,” even though they happen 
to occupy a room at the factory for the sake of; 
convenience. {Addison and Skemp, JJ.). Prao 
NaraiN V. Crown. 109 I.C. 699 = 8 Lah. 666=^ 

29 P.L.R. 234 = 29 Cr. L.J 583= 

A.I.R. 1928 Lah. 78. 

— S. 2— Interruption. 

■ Interruption must be taken in connexion' 
with each individual employed and not confined to 
the general cessation of work and it is more reason- 
able to interpret the section as meaning actual) 
work and not merely residence in the factory for a< 
certain number of hours. {Dalai, J.). KAMLAPAT 
V. Emperor, ll L.R.A. Cr. 42=1930 A. L.J. 459= 

A.I.R. 1930 All. 214. 

— S. 2— Factory. 

Gurhal Ghar is a factory. 

A Gurhal Gbar is a factory within the mean- 
ing of 8. 2 (3)' (a), Factories Act, even though the- 
engine shed is a separate building and lesa- 
than twenty persons are employed therein but 
over twenty persons are employed in the Ourhah 
Gbar inclusive ofithose employed on the crush- 
ers and those employed in the boiling- 
shed, and these latter must be said to be employed 
both ” on the premises and within the precincts, 
of the Gurhal Ghar.” A.I.R. 1927 Mad. 845, 
Bel. on. {Mirza and Broomfield, JJ.). GanpaT' 
Dattu V. Emperor. 32 Boro. L.R. 329= 

A. I. R. 1930 Bom. 162. 
Mechanical power used only in aid of manu- 
facturing process — Persons simultaneously employ- 
ed in premises exceeding twenty — It is a factory.- 
{Mirza and Broomfield, JJ.). GANPAT DATTU v. 
Emperor. 32 Bom. L. R. 329= 

A.I.R. 1930 Bom. 162. 

■ Railway workshops are factories within the 

meaning of the Act. (Johnstone, J.). iNDABr 
Singh v. Sect, op State. 119 I. C. 722= 

A.I.R. 1929 Lah. 673. 


•Meaning of. 


By a factory is meant premises where anything; 
is done towards the making or finishing of an. 
article up to the stage when it is ready to be sold' 
or is in a suitable condition to be put on the- 
market. (Addison and Skemp, JJ ). Prag NARAIN- 
V Crown. 109 I.C. 599=8 Lah. 666= 

29 P.L.R. 234 = 29 Cr. L.J. 583= 
A. i. R. 4928 Lah. 78.. 

Premises or precincts within which mechanical 

power is used for manufacture are factory.^ 

A factory includes everything, mechine rooms, 
sheds, godowns, yards. If within these premises. 
or precincts mechanical power is used in aid of 
any process for altering for transport or sale of any 
article, than these premises or precincts are a 

factory. , . 

The drying yard used for drying ground-nuts, 

where machinery for decorticating the ground- nuta 
was working was held to be a part of factory a 
though there was no connexion with machinery or 
any work incidental to the manufacturing process . 
101 L. T. 671, Dist. {Jackson, 

THAM V. King Empbbor. loo^i.u 

60 Mad. 884=23 M-L.W. 

28 Cr. L. J. 267=7 A. I. Cr. R- 448- 
A.I.R. 1927 Mad. 345=52 M. L.J. 207. 

—?-^The definition of ‘ oooupier ’ in the 

Act is not an exhaustive definition and ' there iev 
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FACTORIES ACT (1911), S. 18— Proeednpe. 

Botbiag Id it which Id any way limits the normal 
meaning of the word ‘occupier’ as indicating a 
person who is in actual possession and control of a 
factory. {Faicceit And Madpav'kar. JJ.). GAWADIA 
V. EMPEROB. 91 IX. 949=50 Boro. 34 = 

27 Bom. L- R. 1405=27 Cr. L. J. 165 = 

A.I.B. 1926 Bom. 57. 

. 18— Procedure. 

Service of notice* 


The numerous provisions in the Procedure Code 
for service of notices or orders are intended to make 
it certain that a particular process or an order of 
the Court is brought to the specific notice of the 
individual afiected A mere knowledge that pro* 
ceedings nay be instituted orsomethingof that sort 
is not sufBcient to take the place of the imperative 
directions in the Code as to service on the actual 
individual. The words in S. 18 (2) “serve on the 
manager an order in writing” mean that such an 
order as is referred to in Form 0 should be served 
definitely on the manager of the factory : and that 
it should specify exactly what measures the mana- 
ger is to take in okler to remove the danger. But 
a mete note of a visit is not such an order as is 
contemplated therein. {Marten and Fawcett, JJ.). 
Nabayan anant V. Emperor. 8S I.C. 226= 
26 Bom. L. R. 1245=26 Or. L. J. 482= 

A. I. R. 1925 Bom. 143. 

-HB. 20— Partition. 

;The provisions of S. 20 are not fulfilled if 

there is a door made in a partition between the two 
portions of the room and that door is shown to be 
open at a particular time, or even although it is 
shut, yet it is not locked or other efiective means 
taken to prevent its being opened by a woman or 
child wishing to get into the press room. {Fawcett 
and Madgavhar, JJ.). Gamadia i*. Emperor. 

91 1. C. 949=50 Bom. 34=27 Bom. L. R. 1405= 
27 Cr. h. J. 165= A. I. R. 1926 Bom. 57. 
—8. 23— Children. 

" 'Even in the case of a child of fourteen there 
is need for a certificate under S. 23. Cl. (a). iMiraa 
and Paikar, JJ.). Emperor v. Gokuldas hari- 
DAS. 117 LG. 447=31 Bom L. R. 544= 

80 Cr. L. J. 793=A.1.R. 1929 Bom. 272. 

— — —Whote children were employed for purposes 
ground-nuts in a yard close to a room 
where machinery for decortication of ground-nuts 
was used, 

Held, ^at the children were employed in a 

Motory. (Jacfeson, J.). V. Bamanatham v. King 

Empbrob. 100 I. 0. 235=50 Mad. 834= 

25 M.t.W. 176= 38 M.Ii.T. 78= 

> 267=7 A.I. Cr. R. 448= 

-a H.L.J.207. 

B. 24— *Bmployme&t of women 

Qemral prohibiUonr^Legality. 

iuthoiises the Inspector to do 
In the ease of a pnning factory is to express his 
opinion and not to issue orders. The Inepeotor 
no right to issue a general prohibition a^inst 

"‘s'** without going 

-i 603=22 Or.L.J. 869= 

-rS, 2e-0ffehce'naaep. ***' 

a time which is 

employed in the faotory, the owner 

n >uiaar S. {Dalai, 

1980 A.L.J. 489=A.I.R, IgSO AU;^S14 


FACTORIES ACT (1911), S. 42— Scope, 

— S. 27 — Employment of women. 

- -Ginning faotory — Employment of women at 
night — Inspector’s opinion not obtained— Employ- 
ment is technically an offence — Smallest fine 
should be imposed. {Eafique and Stuart, JJ.). 
COCALAS V. EmpBBOB. 61 I.O. 226= 

19 A. L. J. 503=22 Cp.L.J.369 = 

A.l.R. 1921 All. 229. 

— 8 . 28 — Working system. 

-Cancellation of <y) 2 >rot*nf — Appeal — Prosecu- 
tion pending appeal — Desirability of. 

Where an Inspector of Factories approves a sys- 
tem of working a particular factory, he has power 
under S. 21 of General Clauses .4ct to cancel the 
approval. If an appeal is pending from the order 
of cancellation it is not desirable to institute a 
criminal prosecution in respect of the faotory hav- 
ing been worked in contravention daring the pen- 
dency of the appeal. (Abdul Eaoof, J.). Madan 
Mohan Lal v. Emperor. 59 I.C. 857= 

22 Cf. L. j. 153 (Lah.). 

— 8 . 34 -Liability. 

Liability of manager and occupier. 

The duty to inform the authority under the 
Factories Act under B. 84 is laid on the manager. 
It is therefore primarily the manager who is to be 
supposed to have contravened this provision of the 
Act. but both the occupier and manager are made 
responsible jointly and severally for this con- 
travention under S. 41-J. (Tek Chand, J.). Wazib 
Grand v. Empbrob. A.l.R. 1930 Lah. 658. 
— S. 34 — ‘ Person.’ 

The word person ” includes the plural and 
consequently where as a result of a single accident 
more persons than one are injured the accident 
cannot be split up into as many persons injured 
and notice contemplated is single notice of the 
accident which the manager is required to submit 
to the authorities and therefore contravention of 
this rule is one offence which cannot in its turn be 
split up into as many offences as the number of 
casualties. (Tek Cltand, J.). WAZIR GRAND v, 
Empbbor. a. I. R. 1930 Lah. 668. 

— S. 41— Fine. 

•4mottnf. 

As S. 41 is a penal section, it ought to bo con- 
strued strictly. The occupier and manager both 
or either of them can be required to pay a fine 
which may extend to Rs. 200, but between the 
two they cannot be required to pay any sum exceed- 
ing Rs. 200 for each offence. {Shah and Crump, 
JJ.). YBIJBALLDBDAS JEEISOMDAS V. EMPBBOB. 

45 Bom. 220= A.l.R. 1921 Bom. 322. 
—8. 41— LiabiUty. 

^If more than one person is unlawfully em- 
ployed the manager and agent are liable for as 
many offences as there are persons so employed. 
{Shah and Crump, JJ.). VRIJBALLOBDAB 
JESISONDAS V. Emperob. 48 Bom. 220= 

^ A.l.R. 192L Bom. 322. 

— 8. 42— Scope. 

The structure of S. 42, Paotories Aot. iudi- 

cates that one proceeding is split up Into two pro- 
ceedings and while the manager or occupier is 
accused of having committed an offence tinder the 
Aot. he is also a complainant on his complaint 
against the other person or persons he has brouffht 
in. In the proceeding in which the manager or tho 
occupier is the complainant he is liable to be 
cross-examined by the other person or persons who 
has or have ^en brought before the C^rt oJ£a 
complaint. This ' knust mean that the aianawr 
or ooonpier qua complainant mnst gite evidetfS 
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FACTORIES ACT (191i)-S. 42~Scope. 

himself. There is no substance in the objection that 
the manager or occupier who initially is charged 
with an offence against the Act cannot go into the 
witness-bos and give evidence himself, because he 
goes into the witness-box not as an accused in the 
case originally started against him. but in his own 
^jShtasa complainant on his complaint against 
the other person or persons whom he has brought 
in. It is not a material irregularity to dispose of 
the two matters by one judgment or to record the 
evidence in the two matters together. (C. C. G/wse 
and Gregory. JJ,), SUPT. <fc RbmBMBBANCER OF 

Legal affairs c. Murray. 117 I.c.|673= 

30 Gf. L.J. 818=56 Gal. 400= 
32 C. W. N. 922= A.I.R. 1928 Cal. 597. 
FACTUM YALET. 

See Hindu LAw--(l) adoption. 

(2) Marbiagb, 

FAIR COMMENT. 

See Penal Code, Ss. 499 and 500. 
Tort—Depamation. 

FAKIR. 

See MAHOMEDAN LAW. 

FALSE ALLEGATION. 

See Penal Code, S. 193. 

Charge. 

See Penal Code, Ss. 182, 211. 

Complaint. 

See (1) CBIM. Pro. CODE, 

(2) Criminal Tbial. 

(3) PENAL Code. 

Document. 

See Penal Code, Ss. 464, 467. 

Entry. 

See Penal Code, S. 477. 

Evidence. 

See Penal Code, Ss. 191—200. 

Information . 

See Penal Code, Ss. 182—211. 

Measure. 

See Penal code, 8. 267. 

Personation. 

See Penal Code, Sb. 205, 416, 419. 

Receipt. 

See Penal Code, Ss. 463 and 471. 

Statement. 

See Penal Code, Ss. 191—200. 

Weight. 

See Penal Code. S. 267. 

FALSE IMPRISONMENT. 

Tort. 

FAMILY ARRANGEMENT. 

Arbitration. 

By Limited owner. 

Consideration. 

Construction of. 

Effect. 

Essentials and Test. 

Marriage Settlements. 

Parties. 

Setting aside. 

What are family arrangements. 

Writing stamp and registration. 
MIscellaneouB. 

— Arbitration. 

Award in favour of person not party to refe- 
rence — Binding nature of. 

The cO'heirs of a Mahomedan referred the divi- 
sion of the properties to arbitration. One of the 
co-heirs requested that some of the properties 
falling to his share must be awarded to his minor 
son who was not a party to the submission and 
the properties were likewise awarded to him : 


family ARRANGEMENT-Conslderation. 

Held, that a family arrangement was the result 

and that the benefit of the award could be claimed 
by the minor though he himself was no pirtv to 
the submission to the arbitration, and that the 
minor acquired title to the properties. {Devadoss, 

J.). Dada Sahib y. Gajraj Singh. 

85 I.C. 298=20 M.L.W. 854= 
A T R. 1925 Mad. 204=47 M.L.J. 928. 

j Award — Enforceability as family arranoement. 
^\'hereone party to the award led another to 
believe to his prejudice that he is going to abide 
by the award he is estopped from contesting it. 
The fact that he signed the award does not how- 
ever by itself render it more binding on him: 6 C. 
P. L. R. 95, Foil. It has alwavs been the policy of 
Courts of equity to uphold family settlements, 
even when they are not in legal form: 43 All. 1 and 
42 Cal. 801. Foil. {Balter, Offg. J. C.). CHOWDHUBI 

Manoharlal u. Mt. amano. 

77 I.C. 41 = A.I.R. 1924 Nag, 14. 

— I — Award and family arrangeme^U — Validity — 
Principles underlying. 

The principles under which the validity of an 
arbitration should be judged ate more rigid than 
those which apply when a family agreement is 
under consideration. There is ample authority 
indicating that in some instances in which, 
although as an arbitration proceeding the result 
of an award cannot be supported, it is still 
capable of support on the ground, that 
the award represented what is in effect the ont* 
come of a family conapromise. Even assuming 
that much greater latitude may be extended to 
the support of a family arrangement than is the 
case in maintaining an award under an arbitration, 
nevertheless, where a reversionary interest is in 
fact affected by a family arrangement, such a 
compromise cannot be supported. Much more so 
when the reversionary interest is that of a minor. 
Case-law discussed. (Bucknill and Ross, JJ.). 

Ram Bahadur Sen v. mahanth Ganesh 
BhagAT. 73 I.C. 942=2 Pat. 554= 

5 P.L.T. 255= A. 1. R. 1924 Pat. 49. 

—By limited owner. 

The circumstance that a party to 'a settle- 
ment was a limited owner attbe time would not 
make it any the less binding if the other requisites 
of validity of the settlement are present, (ifuherji 
and Bose. JJ.). KHANTA MOTEE DEBI v. 

Hridayananda Bhattacharjee. 

118 I.C. 566=48 C.L.J. 489= 
A.I.R. 1929 Cal. 149. 


Hindu Law — Limited owner making family 

arrangement — Reversioner obtaining possession of 
portion of estate — Reversioner is estopped from 
claiming as such afterwards. {Lindsay, J. C.). 
JAGESHAR «. BHUSHAN. 24 0. C. 9= 

A.I.R. 1921 Oudb 134. 

— Consideration. 

Converting an expectancy into certainty and 
avoiding chance of litigation in future is good 
consideration for family arrangement. {Mukerji 
and Bennet, JJ.). POKHAB SINGH v. MT. DULABI 
KUNWAB. A. I. R- 1930 All. 687. 


■A family arrangement may be executed to 


avoid future disputes even if they have not already 
arisen. {Ashworth. J.). RAMBSHWAB BAI o. 
Sheopal Rai. 117 I.C. 822 (111.) 

Claims adjudged atid disputes settled is tufflr 


dent condderation for upholding the family seWs" 


mentf 
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FAMILY ARRANGEMENT— Consideration. 


« It is a wrong principle of law to test the 

validity of the agreement by having recourse to 
the espedient of finding out whether the claims of 
the parties to the agreement were good. The true 
test is whether the parties had laid any claim 
against each other and whether those claims had 
'been settled by virtue of the agreement termed the 
“ family settlement.” If a settlement was arrived 
at, the strength or validity of the claims of the 
parties has nothing to do with the validity of the 
family settlement. The fact that the claims of 
the parties had been adjudged and that the dis- 
putes between them had been settled would amount 
•to a sufficient consideration for the upholding of 
the family settlement: A. I. R. 1927 Oudh 572, 
Appr. and Foil (Jlfisra and Nanavutty, JJ.). SiTAL 
fiinQH V. Gajindba Bahadur Sinoh. 

116 I.C. 39=4 Lack. 67= 5 O.W.N. 1022= 

A. I. R. 1929 Oudh 373. 
Active contest is not necessary. 

Although at the time when a family settlement 
dfl made there was no active contest, still the mere 
fact that at that time the parties agreed among 
themselves that they would not dispute each 
other’s claims in respect of certain property is suffi* 
oient to establish the fact that a valid and binding 
family settlement took place between them; A.I.R. 
1927 Oudh 572, Expl, (Wazir Hasan, Ag. C.J. and 
Fullan, /.). BaLBHADDAR SINGH V. SHAMSHER 

Singh. 115 I.C. 197=6 o.w.n. io9= 

. A. I. R. 1929 Oudh 305. 

* -Avoiding possible or anticipated dispute « 
euffieient consideration. 


In order to have a valid family settlement it i 
not necessary that there must be a dispute in exis 
tenoo at the time when such settlement is arrive' 
at. It may be that the members of the famil 
may anticipate disputes likely to arise thereafte' 
and if in order to prevent the arising of such dis 
jputes and to secure peace and happiness in .th 
iamily they arrive at a settlement among them 
aelves, the settlement arrived at must be deemei 
to be valid : 22 0.0. 300, Foil (Afisra and Sri 
^stava, JJ,). AaiEER Hasan v. Md, Eja; 
^^SAIN. 117 I.C. 456=6 O.W N. 31 = 

A. I. R. 1929 Oadh 133 
— — ihe family arrangement or settlement i 
ordinarily resorted to in the interests of the whol 
family when recourse to it is essential to proteo 
the family property from the extravagance of i 
particular member of the family, or to make ; 
fluitable provision for a female member of th. 

i^olhatkar, A.J.C.] 

MAHADEO V. GANESHBAM. 113 J.C. 378= 

A. I. R. 1928 Nag. 308 

Pending litigation or prospects tliereof are nc 

^ucessary^ ^ 

necessary that there should be i 

i * prospective litigatioi 

in order that an arrangement may be oonfider- 
«d a good family arrangement. The prinoipl. 

4Uiderlying the family arrangement extends noi 
Stwifl ^ which arrangements are madt 

which alrangementt 
for the preservation of its 

•r.) . SADASIVAM PlLLAJ t 
fiHAI^UOAM PILLAI. 98 IC. 268=26 M,^W 119= 

is * ^ ^ member of the 

gwpe^ty. .ill dispute, althougli f 

4 


FAMILY arrangement— C onBtraotlon of. 

might turn out in the end that there was no sub- 
stance in it, an arrangement come to by all the 
members of the family to settle that claim is a 
valid arrangement and will be binding upon all 
the parties concerned : A.I.R. 1921 Pat. 260; A.I.R. 
1924 Pat. 736 and 33 All. 356 (P. C.). Foil. {Ross 
and Kulwant Saliay, JJ ). GAJADHAB PRASAD v, 
Lachuman Lal Sahu. 103 I.C. 334= 

8 P.L.T. 759=A.I.R. 1927 Pat 339. 
A family arrangement requires some con- 
sideration and under the guise of a family arrange- 
ment a party cannot enter into a transiction which 
he is not under the law competent to do and whioh 
may be beyond his disposing power. 

Where a Hindu widow gave away part of her 
husband’s estate to the presumptive reversioner* 
Held, that in the circumstances the gift could 
not be supported as a family arrangement. {Suhra- 
wardy and Cuming, -JJ.). INDRA NARAIN MANNA 
V. SARBASOVA DASI. 87 I.C. 930=41 C.L J. 341 = 

A.I.R. 1925 Cal. 743. 

Compromise of disputed claims. 

Wherever doubts and disputes have arisen with 
regard to the rights of the different members of the 
same family, and fair compromises have been 
entered into to preserve the harmony and affection, 
or to save the honour of the family, those compro- 
mises will be sustained by the Court, although, 
perhaps, resting upon grounds which would not 
have been considered satisfactory if the tcansao- 
tion had ocoutred between straogers. But it must 
be established that the right compromised could at 
least have formed the subject-matter of a olaixn 
though a doubtful claim. {.Das and Adami, JJ*)* 
Bhagwati KOER V Jaodam Sahay. 

62 I.C. 933=2 P.L.T. 471 = 6 P.L.J. 604= 

A.I.R. 1921 Pat. 260. 

— Constrnction of. 


———Deed must be construed as a whole. 

Deeds of family settlement are of a nature peou- 
Uarly their own and the rule of interpretation 
which would be applicable to pure deeds of trans- 
fer cannot be permitted to be applied in the oase of 
such deeds. The deed of family settlement must 
be read as a whole and the intention of tho parties 
must be gathered from the various provisions oon- 
talned therein and such intention should be res- 
peoted. (5fttart, C.J. and Ookaran Nath Misra, J,), 
AHMAD AZIM V. Shapi Jan. 97 I 0 897= 

2 Lack. 335=3 O.W.N. Sap. 102= 

A.I.R. 1926 0a<Ui 361. 

In the oase of family Bettlements, conditions 

may be inserted therein, whioh would not be valid 
m the case of ordinary deeds, under the ordinary 
law, but such conditions in the deed would be 
valid and enforceable, when forming a part of such 
family settlement : {Case la%o cited.) 

Under a family settlement a talukdar granted 
some villages to his brothers in lieu of malnte- 
nanceandin the deed of settlement it was stated 
that the villages given to each of the brothers were 
to be given to them in perpetuity for ever, genera- 
tion after generation with proprietary powers. The 

words used m the vernacular being “waste datpam 

^ naslan batnan wa batnan 
^batnanbaahhltlar malikana^l It was further 
^id down tliat rt po male issue was bom to a 
Guwradar then the female issue would be allowed 

of Au««»d«i; was to 
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FAMILY ARRANGEMENT— Effect. 

that the words "naslan had nasZan” and 
'"hainan bad batnan” indicated an idea not to make 
ft puzara reenmable after the death of the parti- 
cular grantee but to make it heritable and heritable 
only by the lineal male descendants, and such 
male lineal descendants would be covered by the 
expressions “ naslan ” (progeny) and “ batnan ” 
(womb). 

The estate conferred upon each of the brothers 
was an estate in its inception of an absolute charac- 
ter, but heritable only by the male lineal descen- 
dants of the grantee and by his widow for her 
lifetime in case there was no such descendant, and 
descendible to his surviving brothers after the 
death of the widow. {Sinart, C.J. and Gokaran 
Nath Misra. J.). AHMAD AziMu. Srapi JAN. 

97 I.C. 897=2 Luck. 335=3 O.W.N. Sup. 102 = 

A.I.R. 1926 Oudh 561. 

—Effect. 

— --—Malabar Law — Karar by the manager assent- 
ed to by other members — Karar is binding on the 
manager and comes to end on his death : 5 L. W. 
511 and 82 M. L. J. 323, Foil. {Wallace, J.). 
ACHIPBR V. ACHTPPE. 105 I.C. 101 = 

1927 M W.N. 553=A.I.R. 1927 Mad. 887. 

The essence of a family arrangement lies in an 

adjustment of conflicting claim 2>ona fide made and 
recognized on both sides with the laudable object 
of putting an end to a controversy. If it were per- 
missible to raise and to obtain a trial of the issue 
as to title in a subsequent litigation and obtain a 
finding thereon and then to determine in favour of 
the validity of the arrangement if it falls in line 
with the finding no compromises will bold good in 
the end : A.I.R. 1927 Oudh 97, Foil. {Stuart, C.J. 
and Woiir Hasan, J.). MAHABIR v. Dwarika. 

103 I. C. 757=4 0 W. N. 663= 
A.I.R. 1927 Oudh 572. 
Compromise in settlement of claim of doubt- 
ful nature is binding on parties. {Sulaiman and 
B&yi, JJ.). Mott Shah v. Ghandharp Singh. 

96 I. C. 595=48 All. 637=24 A. L.J. 873= 

A. I. R. 1926 All. 715. 

Settlement of doubtful rights is binding on 

all parties — Spes successionis cannot be dealt 
with — Contingent right may be dealt with 
by turning it into vested right by means of 
surrender: 42 Mad. 523, Foil. {Stapleton v. Staple- 
ton, 21 L. J. Ch. 434). {Phillips and Rame3am,JJ.). 
Rama Aitab v. Nabayanasami Aiyar. 

96 I.C. 483=23 M.L.W. 496=1926 M.W.N. 958 = 
A.I.R 1926 Mad. 609=51 M.L.J. 313. 

A family arrangement is binding as much on 

the parties thereto as on their sons and descen- 
dants, {Lindsay and Kanhaiya Lal,JJ.). BddH 
BAGAEV. BISHUNSAHAT. 86 1.0.554= 

47 All. 327=23 A. L.J 141 = 
A.I R. 1925 All. 366. 
A settlement of controversy between two per- 
sons may amount to a transfer from one to the 
other. But where the compromise is based on the 
assumption that there was an antecedent title of 
some kind in the parties and the agreement 
acknowledges and defines what that title is. there 

is no such transfer: 9 Agra H.C. Rep. 82; L.R.I.A. 
157 (P.O.) and 33 All. 856 (P.C.), Foil. 

Where settlement creates no title by transfer in 
favour of any one of the parties to it, but the in- 
terest which the persons obtain under the terms of 
the settlement is in vdrtue of the recognition of the 
antecedent claim of each by the other or others, 
sod wbef© ODG of tbo pftrtiGS hsB foBodod his olftini 
on his right to succeed by inheritance under an 


FAMILY ARRANGEMENT— Essentials and test, 

alleged rule of custom, his land is “ inherited ** 
within the meaning of Oudh Civil Digest, para* 
179 (a). {Wazir Hasan and Simpson, A.J.Cs.). 
Ameer Mirza Bbg v. udit Pershad. 

90 I.C. 779=2 O.W N. 816=- 
A I.R. 1925 Oudh 709. 

Where the several conditions of the deed of 

settlement constitute elements of consideration 
moving from one party towards another and there- 
by resulting in the entire settlement, and where-- 
the compromise intends to. and does as a matter of 
fact, settle the disputes amongst the several mem- 
bers of the family, it must be held that every one 
of the parties to the compromise is bound to fulfil* 
the obligations which he undertakes to do in re- 
gard to any other party to the same settlement.. 
They are not only bound to do so. but that they 
cannot be permitted to do otherwise: 40 All. 487' 
(P.C.), Eef. {Wazir Hasan, A.J.C.). AMIR ALI v*- 
Iqbal Ali. 61 I.C. 312=24 0.0. 22= 

8 0 L.J. 287 = A.I.R. 1921 Oudh 112. 


—Essentials and test. 

For a family arrangement to be good it is- 

not necessary that there should be a family disputa 
which has to be settled or composed. A family 
arrangement to be good need not necessarily be a 
“ Compromise of doubtful rights.” Williams v. 
Williams, (1867) 2 Ch. 294, Foil. {Mukerji and Ben- 
net, JJ.). Pokhab Singh v. Mt. Dulari kdn- 
WAR. 125 I C. 1 = 1930 A.L.J. 688= 

A.I.R. 1930 All. 687. 
Existeyioe of dispute in praesenti is not neces- 
sary but doubtful claim is essential. 

The existence of a doubtful claim is essential fot' 
a family settlement but the existence of a dispute 
or controversy in prae'enti is not, and a family 
settlement may be supported on the ground of 
maintaining peace and goodwill amongst the mem- 
bers or the family, for the preservation of the 
family honour or of the family property and for' 
the avoidance of disputes and litigation in future. 
(Sen and Niamatullah, JJ.). RaghuBIR v. 
NARAIN. A.I.R. 1930 All 498. 

A familyarrangement entered into to avoid the 
occurrence of disputes in future and not of actually 
existing disputes is valid. {Ashworth, J.). Ra;\IESH- 
WAB Rai V. Sheopal RAI. 117 I.C. 822 All.^ 


For a compromise to bo binding itis necessary 

hat the parties should have been parties to the 
lompromise or should claim under orthrough such 
)arties or should have acted on it or derived some 
)enefit under it. Further the parties to the com- 
promise should ftona consider that there is jv 

luestion to be decided between them, for no com- 
)romi9e would be good if it ultimately turned out- 
.hat there was no doubt upon the point which was- 
nade the subject of the compromise, and again it 
nust be an honest settlement of an existing dis- 
mte which must not be manifestly ultra vires of 
he parties to settle ; 2 M.I.A. 181 (P.C.); 18 M.I.A. 
97 (P.C.); 7 M.I.A. 311 (P.O.); 14 M.I.A. 24 (P-O-); 
:0 Cal. 879 (P.C.); 26 Cal. 81 (P.O.) and 88 All. 956- 
P.C.) Bef. {Muherji and Bose, J.). KhaNTA- 
lOYEB DEBI V. HRIDAYANANDA BHATTACHARJRB. 

118 I.C. 566=48 C.L.J. 489= 
A.I.R. 1929 Cal. 149. 
■It is the obieot and purpose of a transaction 


hich determines whether it has the oharai^er of 
family arrangement or settlement. That oharao- 
)r is not determined by the mere fact of its being 
onsented to by the other members of the family. 
Kolhdlkar, A.J.C.). Mahadeo v. Ganeshram. 

113 I.C. 373=A. I. R. 1928 Nag. S08.- 
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FIMILT ABRANGEtf BNT— EsBentiala and test. 

Where a family arraDgement bad been fairly 

entered into without concealment or imposition 
on either side, with no suppression of what is true 
or suggestion of what is false, although the parties 
might have greatly misunderstood the fituation 
and mistaken their rights, it will be upheld : 
10 C.L.J. 503. Foil. (Devadoss, J.). Sadasivam 
PILLAI V. SHANMUGAM PiLLAr. 98 I.C. 268= 
25 M.L-W. 119=A. I. R. 1927 Mad. 126. 

Tn considering the question as to whether a 

deed of family arrangement is a valid deed, one 
has to consider the ben< fit to the family as a whole 
and not to the individual members thereof. (Boss 
andKulwant Sahay. JJ.), Gajadhab Prasad u. 
Lachhdman Lad Sahu. 103 I C. 354^ 

8 P. L. T. 759=S.I.F. 1927 Pat 339. 

■ ■ ■■■The test of a family arrangement is that it 
constitutes the recognition of a pre-existing title 
and not that the parties derive any title from each 
other. There might be a withdrawal of any gra- 
tuitous admission, unless there is some obligation 
not to withdraw it and a mere consent to the entry 
of the name of another in the revenue papers does 
not create any such obligation: 1 O.L.J. 81. Bef. 
{Rasa, J.). Mt. Prdljhari v. Hab Pb.^sad. 

98 I. C. .378=1 Luck. 318=3 0. W. N. 181= 
13 O.L.J. 548= A. I. R. 1926 Oudh 338. 

■ A family arrangement cannot be efiected by 

mete conduct, apart from any explicit agreement. 
A fcona fide dispute is also essential. {Wazir Hasan 
and Aihioorih, AJ.Cs ). Amjad KFAN v. Ashrap 
Khan. 87 1, c. 445 = 2 0 W.N. 83= 

28 O.C. 265=A.I.R. 1923 Oudh 568. 

' ^ -A family arrangement to be operative, must 

be without fraud. It would not be supported if 
founded in mistake of either party to which the oppo- 
site party was accessory or if either party has been 
misled by the concealment of material things; for 
the essence of the matter is mutual communica- 
tion of all relevant circumstances. {Moolterjee and 
Buehland, jj.). Satjsh Chandra ghosb v. 
Kalidasi last. 68 I.C. 577 = 26 C.W.N. 177= 

^ 34 C.L.J. 629= A.I.R. 1922 Cal. 203. 

—Marriage settlement. 

— “A executed a marriage settlement in view of 
the marriage of his son P under which R’s wife C 
took a life-interest after B's death. Subsequently 
C obtained a divorce from B. After B’s death the 
question arose whether C still took life-interest 
nnder the settlement. 

Held, that C's rights under the settlement were 
not forfeited by the dissolution of the marriage • 
Fitzgeralds. Chapman, (1876) 1 Gb.D. 563, Bel. on; 
wBom. 718, Bisf. (Baker, J ), AlMAlHOBMUSJl 
WADIA V. JAMSHBDJEE JEEJEEBHOY, BART. 

_ A. I. R. 1930 Bom. 481. 

— ’Chtld's portion — Vesting of—Presumpiion. 
Unless thero is anything to the contrary, the pre- 
sumption in marriage settlements is that a child’s 
portion vests at marriage in the case of a daughter 
And at majority in the case of a son unless there is 
giykhing to the contrary, [Twomey, C.J. and 
^P^g. Cohen Esther o. E. I. Oohbn. 
tj.u M I. C. 806=10 L.B.R. 198=18 Bur, L.T. 78. 
^PAFtlea. 

’“■^^Afirtors— jStndinp nature of. 

. * Mabomedan family if the 

ajmily aifrangement ia a fair and equitable bnejlt 
Monld not be rejected simply on the ground-that 
«»«^no?s were not represented by a properly 
'^Btituted guardian of ^eips at the time when 
^jjWMgatftent was arrived at. j If the iritereata of 
•I* AuttKdhUdreil are fully safeguarded and if all 


FAMILY ARRANGEMENT— Bettini aaide. 

the adult members of the family accept the arrange- 
ment it should beheld binding on the minors: 
33 All, 256 (P.C.); 3 Agra H.C.R. 82 and A.I.R. 1925^ 
P.C. 356, Appl. {'Misra and Srivastava, JJ.). Ambbr 
Hasan v. Md. Ejaz Husain. 117 I.C, 456= 

6 0 W.N. 51= A.I.R. 1929 Oudh 134. 

All members need 7iot join for arrangement io\ 

be valid. 

It is not necessary that in order to make a valid' 
and binding family arrangement all the members- 
of the family must be parties to it. If some 
members of the family settle their disputes by 
arriving at a settlement among themselves thero 
is no reason why that settlement should not be • 
considered to partake of the nature of family- 
arrangement. (Gokaran Nath Misra, J.). TEJ' 
Bahadur Khan v. Nakkokhan. 99 I. C. 472= 

3 O.W.N 993 = A.I.R. 1927 Oudh 97. 
Father can enter cn behalf of minor sons. 

The father, as the natural guardian of his minor" 
sons, is fully competent to enter into a family 
arrangement on their behalf and in considering- 
whether there was sufficient consideration for the 
a^eemept the Court will not be disposed to scan 
with much nicety the amount of the consideration. 
William v. Williams, (1867) 2 Oh. 294. Bel. on. (Boss-: 
and Kulwant Sahay, JJ.). GajadhAB PRASAD tJ. 
LAOHHUMAN LAL SAHU. 103 I C. 354= 

8 P.L.T. 769=A.I.R. 1927 Pat. 339. 
——A family arrangement is one arrived at by 
members of the same family. The mere fact that-, 
an agreement is entered into by per,=?ons who are 
relations of each other does not make such an 
agreement a family settlement so as to be binding- 
on persons who are not even parties thereto. 
(Hears. C.J. and Sulaiman, J.). MiTTER SAIN v. 
Data Ram. 90 I.C. 1060=24 A L.J. 189= 

A.I.R. 1926 All. 194.. 

— — '■Parties imcst belong to same family. 

Per Lindsay, J. — Family arrangements are 
arrangements arrived at by members of the same- 
family in settlement of doubtful claims, oases in 
which, there being uncertainty as to the rights of 
the various claimants, the dispute is composed by 
a settlement based upon the acknowledgment oV 
pre-existing title in the parties concerned. There 
must be a dispute, the parties must belong to the 
same family, and the property which consti- 
tutes the subject-matter of the dispute must he the- 
property of the family to which the parties belong.. 
An arrangement made by a Hindu widow with the- 
person whom she is going to adopt, before the adop- 
tion, is not a family arrangement. (Lmdsai/ untT 
Mukerjee, JJ.). Mitar Sain v. Data Ram. 

e *** .. .. '^24= A. I. R. 1928 All. 7. 

—Setting aside. 

- — ~A family arrangement stands on a different 
footing from an ordinary contract. A settlement of 
doubtful claims or rather what the parties believ- 
ed to be doubtful claims, without the worry and 
expense of litigation might Itself be sufficient con- 
sideration for such an arrangement. The fact that^ 
there is no other consideration td support the- 
arrangement or that it transfers the property to a 
person without auj right, is not a sufficient ground’ 
for setting it asidei 8 Cal, 188. Bel. on. (BhWs, /). 

Mt. Iohhnun V. banwari Lad. 114 I.o. 74i= 

' A.I.R. 1929 Lah. 16. 

vAr^MA arrangement waa^ 
fhl prepared at the time of 

^e setilment and its terms ware acted upon sliionr 
thmj it ik uot oporto the patties tortaiseany 
•Mon regataing; -ll»T.v^aity< o! 'the j>agre^t\ • 
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TAMILY ARRANGEMENT— Setting aside. 

A.T.R. 1024 P.C. 27 ; A.T.R. 1916 P. C. 9 • A I R* 
1927 Oudh 162 and A.I.R. 1927 Oadh 570, Poll 
{ilisra and Nanavutty, JJ.). SiTAL SiNGH v 

Qijindra Bahadur. iiei n rq- 

4 Lnck. 97=5 O.W.N. 1022= 

^ , A.I.R. 1929 Oadh 373. 

Gr')unas for. 

An agreement as to division of the family pro- 
perty can be set aside where the heir gives up pro* 
petty to which he had undoubted rights without 
consideration or where he was ignorant or without 
professional assistance, even though there was no 
evidence of fraud or undue influence : A.I.R. 1924 
Pat. 49, Foil. {Brown and Chari, JJ.). Tafuzzal 
Ahmad v. Madng Shwe Kyi. 

A. I. R. 1929 Rang. 335. 
' Where a compromise is no longer to be 
regarded as a merely executory agreement, but is 
accepted and worked on by parties, such a familv 
compromise should not on grounds of equity and 
good conscience be disturbed unless there are strong 
-and valid reasons for doing so. {Findlay, J.C.). 
Mt. anjira Bai V. Annapurna Bai. 

109 I. C. 624=11 N. L. J. 133= 
A. I. R. 1928 Nag. 254. 

Strong evidence ts necessary to set it aside. 

When a family arrangement is brought about in 
Ihe interests of the members of a family, it would 
require very strong grounds to set it aside at the 
instance of any one of the parties to the arrange- 
ment. {Bevadoss and Waller, JJ.). Subbaraju v. 
NARAYANARAJU. 97 I. C. 232=24 M. L. W. 716= 
A. I. R. 1926 Mad. 1093 = 51 H.L.J. 366. 

— What are family arrangements. 

Where several members of a family arrive at 

a settlement each one relinquishing his claim in 
respect of the property not falling to his share and 
recognizing the rights of the others as they had 
previously asserted it to the portions allotted to 
them respectively, the transaction should be looked 
-upon as a family arrangement and not as a transfer 
from one member to the other member : 33 All. 856 
tP.C.) ; A.I.R. 1922 P. 0. 356; 17 0 . 0. 108 and 
A. I. R. 19*23 Oudh 307, Foil. {Misra and Srivas- 
'tava, JJ.). AMEER Hasan v. Md. Ejaz Husain. 

117 I.C. 456=6 0- W N. 51 = 
A. I. R. 1929 Oudh 134. 

' D eclaration of family arrangemmt of disrupted 
■Jamily. 

A declaration of family arrangement purporting 
to give shares in the plaintiff’s ancestral property 
to the members of the difleient branches of 
■the disrupted joint family was executed by the 
father of the plaintifl. Under law there could not 
be any re-union and the act was done not to settle 
any dispute but simply out of charity and compas- 
sion. The plaintifls were not the parties to the 
declaration nor was it to their advantage. The 
declaration was never intended to be enforced, was 
not acted upon and the plaintiffs were all along in 

■possession of the property, 

Seld. that the declaration could not afiect the 
plaintiffs. {Adami and Fazl Ali, JJ.). LAKSHMI* 
DRAB J'AGATIV. KRISHNA CHANDRA JAOATI. 

A I.R- 1929 Pat. 548. 

—Where disputes arose on the death of a Hindu 
and bis widow and daughter on one side and his 
nephew on the other side settled the disputes by 
^an agreement according to the terms of an oral will 
left by the deceased, taking for themselves parti- 

«cular shares of his estate, 

Held, that the agreement is a bona fide lamUy 
'•rrangemeot and Is binding on the parries. {CotUU 


FAMILY ARRANGEMENT — What are family 

arrangeraents. 

Trotter. C. J. and Ramesam, /.). A. P. R. K. B. V. 
Vellam CHETTI V. Venugopal Chrtti. 

97 I.C. 570=24 M L W. 842= 
A.I.R. 1927 Mad. 18S. 

On death of widow all members of last male 

holder’s family agreeing to their names being re- 
corded in revenue records irrespective of different 
degrees of relationfehip — Family arrnngement is 
complete. 35 All. 502; 37 All. 105 ; 17 0.0.108* 
19 0. C. 75 and 22 0. C. 300. Foil. iOokaran 
Nath Misra, J.). TEJ BAHADUR KHAN «. NAKKO 
khan. 99 I.C. 472 = 3 O.W.N. 993= 

A I. R. 1927 Oudh 97. 
- According to the terms of a compromise in a 
suit efiected between the parties plaintifl waste 
adept the son of one of the defendants within two 
months from the date of compromise and if he did 
so he was to enjoy the entire property which fell to 
his father's ^hare but on failure to take the boy in 
adoption he was to retain only one half of the pro- 
perty. The plaintifl failed to take the boy in adop- 
tion and consequently was dispossessed of half the 
properties in execution of the compromise decree. 
In a suit for the recovery of those properties on the 
ground that the compromise is not binding on him, 
Held, that the compromise was a bona fide family 
settlement and not opposed to public policy and 
that the clause in the compromise that the plaintiff 
should retain one-half of the properties and 
give back the other half on failure to adopt the boy 
was not a penal clause. {Det^adoss and Waller, JJ.), 

Subbaraju u. indukuei Nab.vyanaraju. 

97 I.O. 232=24M.L.W. 716= 
A.I.R. 1926 Had. 1093=51 H.L.J. 366. 


JBotia settlement of dispute — Holder of 

an estate dying leaving two widows and a son, be- 
queathiug whole estate to the son — One widow 
challenging the validity of the marriage of the 
other widow and the legitimacy of the son — Agree- 
ment allowing increased maintenance to contesring 
widow for her withdrawing the allegation is a 
bona fide settlement. 83 AH'. 366 (P.C.), Foil* 
{Stuart, C. J. and Raza, J ). SHYAMA KUMAR 
Singh v. Thakurain dular Kunwar. 

98 I.C. 81=3 O.W.N. 808. 


If there is a dispute and if all the members 

}f the family come to an arrangement it will not be 
>pen to any of the parties to go behind suoh an 
arrangement, but where a father and sons amie- 
kbly arranged that the father should settle all the 
properties upon the sons reserving to himself little 
)r nothing, it cannot be said that the essentials of 
b family arrangement are present which would 
preclude any of the parties from claiming by in- 
leritance to any other of the parties to suoh an 
birangement. In order to make out a valid family 
lettlement by which a person could relinquish his 
right to property not only in praesenti but also in 
'uturo, there must be in the first place consldera- 
iion for such relinquishment : in the second place 
ihere must be words which would convey such an 
jxpression of intention on the part of any of the 
parties to the document. So long as the arrange- 
aaont is merely a one sided arrangement or where 
ihere is no dispute to be settled, a mere settlement 
pf property by one upon another cannot he oonsi- 
Jered to be a family arrangement under which 
it can be said that certain rights which would 
scorue in future have been given up. {Spencer 
Devadoss, JJ.). ABDUL RAHIMAN v. UTOT- 

MAN8A BOWTHEB. ilia ‘kSd “m. 
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family arrangement— W bat are family 

arpangements. 

' -Where by the agreement one brother agrees 
to forego his right under 8. 22 as the brother to 
succeed to his brother’s share, if he left a widow, 
itji^ Bu^equently not open to him, or to any one 
olaiming through him to go behind that agreement 
in order to claim a right which has been surren- 
dered. A family settlement is binding on the 
parties thereto because the objection of settlement 
is the reconciliation of existing diferences and the 
avoidance of future dispute. {Kanhaiya Lai, J. C. 
and Lyle, Offg.A.J.G.). -'lUHAMiiAD Yaqub Khan 
V. Muhammad Sahib ali Kran. 67 l.C 556= 
9 O.L J. 160=25 0 C. 21=A.I.R. 1922 Oudh 87. 
— WritiDg, stamp and registration. 

—Where the transaction is intended to ope- 
rate as a transfer, the formalities enjoined by the 
Stamp, Registration and Transfer of Property Acts 
have to be complied with. The imperative re- 
quirements of these statutes cannot be evaded or 
displaced by the parties choosing to describe the 
document embodying the transaction as a family 
settlement when, in truth and substance, it is 
either a transfer of property or a deed of partition. 
{Senand Niamatidlah, jj'). Raqhubir v. Nabain 

. A. I. R. 1930 All. 498. 

|-|^heie 18 no provision of law requiring that a 

partition of family settlement must be reduced to 
writing and the writing registered, though of 
course, when they are reduced to writing, the 
point of registration may arise. 

Where by family arrangement it was settled that 
4, father of B, was to pay the family debts and B 
was to pay nothing, and Rs. 1.000 from the joint 
poperty were to be paid to B as his share and a 
house was to fall to the share of A : 

• He^, that the alleged arrangement amounted to 
family, settlement and not to a release of hie share 
It was not therafore nacessary to get the 
settlement reduced Into writing and get the 
writing registered. ,Oral evidence on the point of 
the alleged settlement was therefore admissible. 
^hmgne, J.). Ranqu Nyahaloeand Shet 
VANI . V, :Lakshuan Martand Kulkarni. 

,,, AJ.R. 1930 Bom. m 

'JJamily settlement need not be embodied in 

*«gi8tered document : A. I. R. 1927 Oudh 
; 33 All. 502 and 22 O. C. 300, Re/, 
JJToetr Hasan, Ag. G,J. andFullan, J^.). Balbhad- 
dab Singh V. Shamshbb sinqh. iisio 197= 

. 8 O.W N. 109=A.I R. 1929 Oudh 306. 

—A family settlement is based on the assump- 
tion that there is an antecedent title of some kind 
parties and the agreement acknowledges and 
ttefines what that title is. So a deed of family 
fl iA ie not a transfer within the meaning of 
5’ I ?* ^ recognition of conflioting 

waims. [Baza and PuUan, JJ.). HANUMAN Sahu 
V. ABBAS BANDI Bibi. 120 I. C. 887 = 

' ' ■ 6 O.W.N. 169=4 Luck. 452= 

. , ., , A Lfi- 1929 Oudh 193. 

~ A family arrangement dealing with Immova- 
Wo prpperty of the-vadue of Rs. 100 apd upteards, 
Wnteefieofced by an oral contract : 1 I. A. 167 
P 356 (P. 0.) ; and A. I. R. ign 
44, ^ t;n. (Syilaivuin, Ag. C.J. and Muharji 

Ramgopai, V. TuLSHi Sam. 

Xi 118 r.O. 861=81, ’All. 79 = 26 A.L.J. 932= 

: A.I.R. 1928 All. 641. 

arrangement followed by a peliiion in 

arrangement is followed im- 


85 ® 

fatal accidents act (1885)— AppIicabUity. 

by a petition in Court containing a reference to the 
arrangement (either a mere reference to the fact of 
their having been an arrangement, or a partial ob 
complete setting out of the terms, with or without 
a declaration of an acceptance of and intention to- 
be bound by those terms), the question whether 
the reference was merely for the purpose of inform- 
ing the Court or was dictated by a desire to makfr 
formal record of the arrangement to be evidence by 
the document, will have to be determined on the- 
facts of each case. In the former case registratioa 
IS unnecessary. But in the latter case, if the value 
of the property involved is Rs. 100 or upwards*- 
absence of registration makes the document in- 
admissible in evidence and is fatal to proof of the 
arrangement indicated in the document. (SuZai- 
■man, Ag. C. J. hlukerji and Boys, JJ.). Ram- 
GOPAL V. TULSHI Ram. 116 l.C. 861 = 51 All. 79=^ 
26 A.L.J. 952=A.I.R. 1928 All. 641 (F B ) 
— - — Arrangement reduced to writing with intention 
to form document of title b»t not registered^Doctrina 
of part performance tvili not cure absence of reaistra^ 
tion. ^ 

Where there is no legally binding oral familyi 
arrangement, or the arrangement though reduced 
to writing with the intention that the document 

should bo the document of title, cannot be proved.' 

for want of registration, and where no question of 
estoppel arises, the mere facts that mutation has. 
taken place and that possession has been taken can- 
not, by virtue of what is known as the doc- 
trine of part performance. remedy the absence o£- 
registration ; 31 All. 73 (P.C.), Bel. on. {Sulavnan,. 
AgC,J. MuHerj% oni Bo?/s, JJ".) Ramgopal « 
TULSHI Ram., 116<I.G. 861 = 51 All. 79= 

26 A.L.J. 952= A.I.R. 1928 All. 641 (F B ) 
—Court of equity wiU upjiold a family arrange- 
ment provided that it has been acted upon, even 
where legal forms such as. registration have not 
been str^tly complied, «^th : 43 All. 1 ; 42 Cal 801 
(PC.), fls/. {Baker, Offg. J, C.). BAkaram 
Narayan. 78 I. C. 58= A. I. R. 1924 Nag. 373. 

■ . .An arrangement amounting to a mutual re-' 
Imquishment and admission of claim by all the 
parties bannot come within any of ' the clasieQ aF 
' with which the Transfer of ' Property Act 

deals for purposes of registration. {Ballifax 
JAI£IAEBI V, GULAM ilOHlDDDIN* 

. 69 I. C;545=A.I.R. 1923 Nag. 65.- 

— HifioellaaeoaB. 

——A family arrangement must be proved aa 
well as pleaded, and it cannot be presumed in the 

absence of any evidence : A. I, R. 1928 All 65' Ref 
{StapUs, A. J.C.). Mahasinga V. Mans'inga 

,... J- C 85= A.I.R. 1929 Nftrf 

not valid in ordinary deeds t 

A family settlement cannot create an estate whioh. 

IS contrary to law but in the case of familv settlA 
ments conditions may be inserted therftin wu- ^ 
would. „t be valid i/the 0^ 'of ofcy de^de 
under the ordinary law, but suoh conditions in th!' 
deed would be valid and anforoeable when forming 
apart of suoh family settlements* A I 

FAinLYaETTLEH®BNT®^“*’*^ 
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.■FATAL ACCIDEHT3 ACT (1855)-Ba8iB of con- 
pensation. 

Berar, thoagh the Act has nofc been applied. 
■{Kotwal and Macnair, A.J.Cs.) Rakmabai v 
Deanraj. 64 I.C. 311 = 

A.I.R. 1921 Nag. 102. 

— Basis of compensation. 

Compensation awarded under the Act is 

compensation for the loss oi the actual pecuniary 
benefit which the beneficiaries might reasonably 
'have expected to enjoy, had the man not been 
killed. {Kemp, J.). CAITANO De Mello v. 
meridian electrical Engineering Co. 

102 I.C. 430=29 Bom.L.R. 402= 
A. I. R. 1927 Bom. 357. 

— Costs. 

In a case under the Fatal Accidents Act, 

costs as between attorney and client would be 
allowed. (Page, J.). NAIN BALA Sbn o. 
AUCKLAND Jute Co., Ltd. 89 I.C. 679= 

52 Cal. 602= A.l.B. 192S Cal. 893. 
-^-Licensee and licensor. 

Licensor not disclosing to licensee hidden 

■ risk in the use of subject of license — Loss caused 
’ to licensee— Licensor is liable for damages under 

the Indian Fatal Accidents Act. (Marten, C.J. and 
Kemv,J.). LAKHMICHAND v. fiATANuAl. 

101 I.C. 210=51 Bom. 274=29 Bom.L.R. 78= 

A.l.B. 1927 Bom. 113. 

— Measure of damages. 

Measure of damages is the financial loss 

sustained by the death— One year’s wagts U not a 
proper measure. (Schwabe,C.J‘ and Wallace, J.). 
S I. INDUSTRIALS, LTD. V. ALAMELU, 

72 I.C. 632=1923 M.W.N. 344=17 M.L.W. 495= 

A.I.R. 1923 Mad. 565 = 45 M.L.J. 53. 

— ^S. 1 — Amount. 

Length of life and value to plaintiffs determine 

the estimate. . , 

The amount awarded must not be equivalent for 
the loss but some reasonable sum. In awarding 
• damages for prospective loss of income or other 
earnings, the Courts ought not to give the plaintiff 
such a sum as, if invested, would produce the full 
amount of income which he would probably have 
: earned but ought to take into account the accidents 
of life and other matters and to give the plaintiff 
what they consider under all the circumstances a 
fair compensation for his loss. The proper way of 
finding out the financial loss to the plaintiff is to 
form some estimate of what the value of the con- 
tinued life of the deceased would have been to the 
nlaintiff and how long it was probable that it 
would continua; A. 1. E. 1928 Mad. 565, Appr. 

■ iPrideaux, AJ.C.). Secy op State o. Bhari- 

i»«TTrj 98 I.C. 403—9 N.L.J. 76— 

A.I.R. 1928 Nag. 271. 

— S. 1— Appeal. , . i. -J A 

^Appellate Court should not set aside award 

oflower Court unless it is capricious or unreason- 
able— Awarding amount is difficult and judicial 
officers may differ widely regarding the appropriate 
amounts bub they should exercise proper discre- 
tion. (KanhaiyaLal and Ashworth, JJ.). G.I.P. RY. 
Co t>. MT. NaNNHI BAI. 96 LC. 278- 

A.I.R. 1926 All. 702. 

—8. 1— Dlstpibutlon. . j v i. 

— Daiii3geB awarded can be distributed between 
some of the parties. (Richardson and Suhrawardy. 
JJ ) SYED SADAQ Reza V. Khoshmohini DASI. 

' ‘ 71 I.C. 346=A.I.R. 1922 Cal. 317. 

— g. 1— Facts to be considered. 

In a suit for damages any fine realised from 

the defendant and paid to the plaintiff^ in the 


FATAL ACCIDENTS ACT (1835), S. 2-Remoto 
loss. 


criminal case against the defendant, should be 
taken into consideration. (Mukerji and Ashworth 
J J.). Nathu Ram v. Mt. Chand Kuar. 

106 I.C. 165= A.I.R. 1927 All. 6S4. 

Suit for damages— Deceased a cultivator 

only — Probable duration of the capacity of deceas- 
ed to supply labour must be considered. Rowley v. 
Z/. and .Y. W. Railway, 42 L.J. Ex. 153, Foil, 
(Mukerji and Ashworth,tJJ.). NATHU RAM v. MT- 
Chand Kuar. 106 I. C. 165 = 

A.I.R. 1927 All. 684. 

No rule exists as to bow many years’ income 

is to be allowed as compensation — Possibility of 
earner’s death, his age and earning capacity are to 
be considered. (Harrison and Dalip Singh, JJ.), 

Dhan Singh v. Mt. ganesh Bai. 

101 I.C. 642= A.I.R. 1927 Lah. 417. 

Value of life depends on the earning capacity 

of the deceased — High Court need n>t interfere if the 
amount awarded is suffeienf protection. 

It is difficult to lay down any general rule regu- 
lating the award of damages in cases under the 
Act. In each case the circumstances may differ, 
and these circumstances must necessarily regulate 
the amount to which a party might be entitled, or 
measure the loss which that party has suffered by 
the death of the person concerned. 

Where a person loses his life as a result of an 
accident, the value of his life does not depend on 
the number of his dependants but on his earning 
capacity. The larger the number of dependants in 
a family, the greater is the value of the life of the 
person supporting them ; but the loss which they 
suffer by his death cau be measured by his earning 
capacity, of which the family was enjoying the 
benefit, and the care, attention and support which 
were to be reasonably expected from him had he 
been alive : A.I.R. 1922 Cal. 317, Foil. 

When the dependants are sufficiently protected 
by the amount awarded to them, High Court need 
not interfere. (KanhaiyaLal and Ashworth, JJ.), 
G. I. P. RY. Co. t>. MT. JANKI BAI. 

96 I.C. 681 = A.I.R. 1926 All. 703. 
——The widow and son of the deceased can re- 
cover damages for the loss of the contribution made 
by the deceased towards the joint income of the 
family. Legal liability alone is not the test of in- 
jury in respect of which damages may be recovered 
under the Aot, but the reasonable expectation of 
pecuniary advantage by the relatives remaining 
alive may be taken into account and damages given 
in respect of that expectation, if it be disappointed, 
and the probable pecuniary loss thereby occasioned 
(112 P.R. 1913, Ref.) and the fact that the deceased 
provoked the auatrel in the course of which he was 
killed does not disentitle his relatives from recover- 
ing damages. (Abdul Rwof and Abdul Qadir, JJ-). 
PiARA Ram V. Behari ram. 

69 I.C. 354= A.I.R. 1924 Lah. 269. 


B. 1— Sentimental considerations. 

■Relevancy of. 


fn a suit for damages under the Act no sent!- 
mt.'il considerations are relevant. The plaintiff 
iDOt get higher damages because the deceased 
s brutally murdered by the defendant than if the 
ith had been due merely to an error of judgment. 
ukerji and Ashworth, JJ.). NATHU Ram o. MT 
[AND Kuar. 106 I.C. 168= 


—8. 2— Remote loss. . 

Where a passenger had some currency notea 

about him at the time of the accident, 
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:FATAL accidents act (ISSS), S. 2— Scope. 

Held, that the loss of such notes cannot be the 
cause of action against the railway as the loss of 
the notes was only a remote and not an immediate 
result of the accident. 

Every canse leads to an infinite sequence of 
effects, but the author of the initial cause cannot be 
made responsible for all the effects in the series. 
He is liable only for those which immediately flow 
• outof his wrongful act. Sharp v. Powell, 

7 C.P. 263, Expl. {Shadi Lai, C.J, andLe Rossignol, 
-J.). Becbetary of State v. Gokal Chand. 

96 l.C. 1028 = 6 Lah. 431=26 P.L.R. 623= 

A.I.R. 1925 Lah. 636. 

— S. 2— Scope. 

■The sUtute by enacting the rule .allowing the 

VAQ I- - * _ *. 
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legal representatives to include in their suit a 
• claim for the loss to the estate does not create any 
iresh liability but merely recognizes what already 
•existed under the common law and prescribes only 
the pro«dure for enforcing it. {Shadi Lai, C.J. and 
Le Rossignol, J.). Seceetary OP STATE v. GOKAE 

90 l.C. 1026=6 Lah. 451= 
26 P.L.R. 623= A.I.R. 1925 Lah. 636 
FAZBNDARI. 

See Land Tenure Pazendari. 

TEBDING THE GRANT BY ESTOPPEL. 

See T. P. Act, S. 43 . 

ferry. 

— Acqo^lBltion of right. 

- “The right to a ferry franchise between two vil- 
lages cannot he acquired by mere prescription but 
there most be facta proved from which, if there is 

Government, it can be 
Buoh grant was actually made. 
C. /. and Coyajee, J.). Shama DURGAJI 
bhoi V. Gangadhar NARAYAN MUZUMDAB. 

67 I. C. 419=21 Bom. L.R. M5= 
A .1. R. 1922 Bom. 245. 

.fictitious title. 

See T. P. Act, 8. 68. 

™^WARY relationship. 

(1) Evidence act, 8. in. 
g Trusts act, Ss. 88, 94. 

(8) Contract act. s. 16. 

TIHAL ORDER. 

*’■ ^ 109 . 

ACT (13 of 1925). 

—8. 7-^ alc^atlon of auper-ta*. 

® Kmiiedcom- 

jony onUt April, 1925^Italeofsupertax 

-a Club was converted into 

Company by being registered under 

flnfn ^ by guarantee. 

it called upon 

™uSme^t2ri«* ll in its return 

.SR Rn «« thowing the income earned by the Olub 

1924^1925 during the previous year 

Company was not in existence, 
of assessment, the Income-tax 

income to be 

■^tod and cal- 

in« to it 4.69.153 by apply- 

tored gnn applicable to an unregia- 

°°“P“y «»Ha to bo aoBosood 


fishery— A dverae possession. 

C. J, and Cramp, J.). THE WESTERN INDIA 
Turf Club, In re. gs I.c. 226=50 Bom. 648= 
28 Bom. L. R. 1236= A.I.R. 1926 Bom. 539. 

(5 of 1927). 

— S. 5 — Demand drafts. 

Demand drafts are bills of exchange and are 
exempt from stamp duty, English andindian Case- 
law discussed. {Rankin, G. J., Suhrawardy, B. B. 
Ohoje, Mukerji and Cammiade, JJ,). In the matter 
of Stamp act. 115 I.c. 177=56 Cal. 233= 

findinI ‘=‘^- 

See. c. P. Code, s. lOO. 

FINE. 

See PENAL CODE, Ss. 63-70. 

finger impression. 

See (1) CRIMINAL TRIAL. 

(2) Evidence act, S. 45. 

fire insurance. 

See Insurance, 

FIRM. 

See (1) C. P. CODE. 0. 21. Rr. 49. 60 & 0. 30. 

(2) Contract act, Ss. 239—266 

(3) CORPORATION. 

(4) COMPANY. 

FIRST INFORMATION. 

See Cb. P. Code, Ss. 164—160. 

FISHERY. 

—Adverse poBsession. 

— —An exclusive right of fishery is not a mere 
profit a j>rend« but is an interest in immovable 
property which can be acquired by twelve years* 
adverse possession as against the lawful owner 
Such an i^wst is transferable and heritable. 

Secretary op Stated 
The District Board op tanjobb. 81 L W 80S— * 

TK 328=A.I.R.i?iHad. era 

The right of the public to fish in the sea is 

comi^nand is not the subject of property and 

exercising the coLnon 

rifhf in ®®* ®'® ^ exercise that 

V *“‘^J®»Bonable manner and not so as 
to^mpede others from doing the same : 2 Bom. 19, 

oontinually using a portion of the sea over 28 years 
cannot claim It as the basis of the legal right to 
exclude any others and to confine thf use If thS 

fisting for himseU : 2 Bom. 19 
^d 89 Cal. 53, Rel. on. (Maigavkar J ) Raott 
VASDDEO GIBAP D. TUKARAM VkSto KURLA 

117 I.C. 335=31 Bom. L.R. 329 = 

.. . V. , . 1929 Bom. 226. 

If the right claimed is a mete right to fish 
Mt excluding the lawful owner, it would appear to 

within the description of the word 
in the Limitation Aot and can be acquired bv 20 
years- iminterrupted enjoyment. If it ia ^ eSlc? 

property and can be acquired by 12 years’ adversa 
possession mvolving an ouster of the riehtful owner 
Such a right contains all the essentill elei^S 

Ad even If it may properly be describ- 

ed as a profit a prendre, it has also the distinSiva 
features of an interest in immovable 

Even if S. 26 of the Aot should be applioabla this 
would not bar the operation of Art. 144 and S 2a 

T ^oth descriptions- 2 P* r 

J« 283| FolL; 6 Oal, 946; 12 Bom« 221’ 18 CM 80 Ka/ 
^sm-iTHUr, O. J. .«i 

• Hill and oo. t>. Shbo &aj Bai * * 

a Fat. L, B. 8i»A. I. Rvl923 W»: 
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FISHERY—EBsentialB for eBtabUshlng right. 

“EsBentialB for establiahing right. 

It IS not absolutely essential to prove an ex- 
press grant after a considerable lapse of time and 
the plaintiffs can establish their right by proof of 
an uninterrupted user of fishery prior to their dis- 
possession. The evidence, however, must be clear 
and unambiguous showing the plaintiff’s exercise 
of the right of fishery over the particular spot in 
river particularly when the bed of tho part of the 
river in question belonged to the owner of the ad- 
joining village : 42 Cal. 489 (P.C.), Foil. [Dawson- 
Miller, C. J. and Jwdla Prasad, J.). Kedar Nath 
GOENKA V. AilBIT JlANDAL. 

88I.C. 676 = 1925 P.H.C.C. 170= 
A. I. R. 1925 Pat. 566. 

— Extent of right. 

Jalkar — Part of river bed free from water 

during ;part of the year — Right to fishery over that 
part ts not lost. 

The grantee of a fishery right in a river is entitled 
to fish in all waters comprised within the bank of 
the river and the circumstances that a particular 
sheet of water may during part of the ye.arbe 
disconnected from the flowing stream or permanent 
current, does not affect the rights of the grantee : 
a jalkar so situated in the river-bed is essentially 
part of the river and the fish contained therein 
may properly be deemed fish of the river; 18 C.L.J. 
399 and 42 Cal. 489 (P. C.), Foil, (Newbould and 
QraJuim, JJ.). SECBETABT OF State v. NEMAI 
Chand Mukheejee. 91 I.C. 752 (Cal.). 

— JalkaF. ■ 

Meaning of. 

The term Jalkar is ambiguous. It may mean a 
grant of a right of fishery or it may mean the grant 
of a sheet of water together with the sub-soil. The 
question whether what was intended to be granted 
in a particular case was restricted to a right of 
fishery or included a grant of sheet of water to- 
gether with the sub-soil must depend upon the con- 
struction of the original grant if available or must 
be determined with regard to the subsequent his- 
tory of the property. [Mookerjee and Chotzner.JJ.), 
PRANKISHOBB TARAFDAB V. SURODA PROSAD 
PAKRASHI. 72 I.C 65=37 C. L.J. 580= 

A.l.R. 1923 Cal. 358. 


— Eeaae of. . x ^ 

Grant of lease for fishing creates an interest 

in immovable property: 14 N. L. R. 35, Ref. (Ptnd" 


layt J, C.). 


SIANYA V. SITARAM. 

100 I.C. 438=23 N.L.R. 16= 
A.l.R. 1927 Nag. 147. 


— Navigable rivers. 

Right of fishing in— Extent of. 

It was in the power of the Government in right 
of the Crown as successor to the East India 
Company to grant such exclusive right of fishing 
in a navigable water. Since about I8fi0 the policy 
of making such grants has been greatly doubted. 
But such grants were not uncommon in Bengal in 
earlier times and if proved, they are perfectly legal. 
Mere grants of rights to tolls are not rights of 
exclusive fishery. A mere mention in the Revenue 
documents, that certain classes of revenue are not 
being interfered with, is not to be construed as 
granting exclusive right in navigable waters if other 
adequate and sufficient meaning can be found for 
them. Prima facie public navigable rivers are 
publici juris everybody has a tight in India to 
fish in any navigable water— whether tidal or d<^. 
Per Ohosh, J.—“l entertain considerable doubt 
whether after the abolition of Sayet any Zemindar 
has got any right to levy tolls or taxes with regard 


FISHERY— Right to soil. 

to the right of fishing by fishermen in a public 
navigable river {iJanfttn and B. B. Qhose JJ 1 

Midnapore Zamindary Co., Ltd. v. trai> 
LOEYA Nath Haldar. 81 I.C. 8oi= 

51 Cal. 110=40 C. L. J. 238=A.I.R. 1924 Cal. 562. 
— Occupancy right. 

No right of occupancy can be acquired in- 

respect of a right called jalkar or fishery • 
23 W.R. 432; 4 Cal. 767; 4 Cal. 961, Ref. [FazlAliand 
Chatterji, JJ.). JAIGOBIND SiNGH t?. BHAWANI 
SINGH. 9 Pat. 401 = A. 1. R. 1930 Pat. 382. 


—Passing of rights. 

The settlement of land carries with it the 

right to fish when there is water upon it unless 
and until the landlord shows that the fishing right 
was reserved to him. Jones v. Davies. (1902)* 
66 L. T. 477, Rel. on. [Fazl Ali and Chatterji, JJ.), 
JAIGOBIND Singh v. Bhawani Singh. 

9 Pat. 401 = A.I.R. 1930 Pat. 382. 
—Permanent right. 

In order that there should be a permanent 

right of fishing it is necessary that there should be 
a grant or that it should be possible to hold that a 
grant was implied. Mere recording in the Govern- 
ment chitta that certain persons have been given 
settlement of fishing rights does not prove that, 
there was a permanent grant, nor does it lead to 
the presumption of a lost grant. It should be* 
shown that it was at least tho practice of Govern- 
ment to give permanent leases of fishing rights. 
[Cammi^e and S. E. Ohose, JJ.). Jadabendba. 
Nandan Das v. BEHARI MULA. H8 I.C. 888= 

56 Cal. 444=A.I.R. 1929 Cal. 464. 

—Transfer of right. 


Quebec Law — Right of fishing can be separately' 

ansferred. 

The right to fishing accompanied with a right 
: way lor the enjoyment of the former right is 
ore than usufructuary in the older and .stricter 
eaning. It is right to a separate subject or 
icident of property. There is no inherent reason 
>r refusing to treat a fishing right as a self-con- 
ined and separable subject. In the seigniorial 
bses they were treated as self-contained and sepa- 
ible. In the law of Scotland, whore tho fee canr 
3 t be split up they are regarded as proper sub-' 
cts for a separable title to property in fee. The 
jfinition of Art, 405 of the Quebec Code pre- 
i^nts this analogy that it places no difficulty in 
le way of regarding the right of fishing as an item 
nong others comprised in the subject-matter, 
here is no reason why, consistently with the 
.nguage of Arts. 405, 406 and 408 of the Quebec- 
ode there should not be ownership of a fishing 
ght as a mode of enjoying and disposing of 
parable and physical subject for possession. The 
bio to take the fish is a title to take a product of 
e river and Art. 408 recognizes as possible m 
w the union with it as an accessory of the right- 
use bed of the rivet or the banks when naturally 
artificially stioulated for as part of th^ which 
joined to tho fishingright. [V%scount Saldane.) 
ATAUA.TAW SALMON TlUB V. I^^^O^AINE {SlNCB: 

ecbased.) A.l.R. 1921 P. C.200 (P.O.).- 

Right to floil. . . ^ i 

^Riaht to soil prima faoie tsm Government. 

. . a • a < X.1- ^ 1. .AM A 


ima facie the soil in the bed or the sea in ^ 
would be vested in the Government in right of 

3rowa. [MarUn, J.). 

A\fiT aktone 23 Bom* ii.iit 

iMJI AHTONB. 
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FIBHERY^Serdral Fishery. 

—Several Fishery. 

— — Lost grant. 

There are serious legal difficulties in accepting 
a contention that a right of several fishery had 
its origin in a lost grant by the Government to a 
certain unincorporated community who granted it 
to the men of certain localities, who lastly granted 
it to the parties in question. [Marten^ J.). Laksh- 
MAN GOWBOJI V. RAMJI ANTONB. 

23 Bom. 939-A.I.R. 1921 Bora. 93. 
— Shiltlng river. 

Ri^its in. 

In Bengal it is settled that the Government's 
grantee can follow the shifting river for the enjoy* 
meat of his exclusive fishery so long as the waters 
form part of the rivet system within the upstream 
and the downstream limits of his grant, whether 
the Government own the soil subjacent to such 
waters as being the long established bed, or whe- 
ther the soil is still in a riparian proprietor as 
being the site of the rivet’s recent encroachment • 
A. I. R. 1914 P. C.iS.Ajipl. 

But there is no authority for the proposition 
that the grantee would not only enjoy the right 
of fishery in the bed of the tidal navigable river as 
granted, but would also retain the right of fishery 
on the land of another over which the river flowed 

for a short interval but ceased to do so, if there is 

a sheet of water on defendants' land which is oon* 
neoted with the river. (5. B. Qhose and Q. N. Row, 
JJ.), INDU Bhushanbosb v. Sarajulala Dbbi. 

104 I. C. 494 = 46 C.L.J. 93= 
A.I.R. 1927 Cal. 741. 

—Stake Ashing. 

“Rights of the public. 

Where stake fishing is an ordinary method of 
^blio fishing, acts which could be relied under 
English law to establish a several fishery may be 
attributed to the person’s exercise of a public right. 
There would seem no reason why a man who has 
once planted his stakes and kept them in repair 
should ever be turned out during his life, nor why 
it from illness or old age, he wanted to retire, he 
should not be able to substitute a relative or a 
mend in his place with or without payment before 
My other member of the public could intervene. 
Once it is granted that the public right of fishing in 
navigable waters on any coast may be exercised by 
stake fishing, it almost follows that quasi perma- 
nent rights may be obtained in particular spots. 
For there is no one entitled to eject the stake- 
holder, and in practice it would be difficult, if not 
impossible, to prevent him from transferring his 
rights to his relatives or friends. So where stake 
fishing XB general, caution is necessary before one 
accepts the view that each Dar owner has u pres- 
Qriptlve right to a sheet of water and to affix his 
Bj^kea in the eub-aoil although he has no claim to 
the soil Itself. Where It is not established that the 

jots in question are necessarily inconsistent with 
a public right of stake fishing, nopreaoiiptlve right 
to an exclusive right or several fishery can be held 
to-bo made out. ' ^ 

,rTbe. stake fisherman may fix his stake as the 
sailor do^aa his anchor or mooring hiioy. Neither 

exercising a public right, 
pie staVe Uke the mooting buoy may belong to 

f, “an or a shipping Oom- 

not -involve an exSdsive 
right tb any partionlar waters." K is onlv beoause 

hiifiery, ihe 

cannot all fish or anohor'in the same 

kFo# that by a natural process different persons go 

L. P. Yob. Ill— 55 


FOREIGNERS ACT (1864), S. 2— Effect of trans- 
fer of territory. 

to diflerent spots and that iu course of time a 
particular spot may be identified with a paitioular 
person. 

The right of a member of the public who is en- 
titled to fish in the sea by means of stakes would 
not pass by grant or descent. The right of the 
public to fish in the sea does not come within the 
description of property of any kind. On the other 
hand, the stake fisherman will be entitled to be 
protected from improper interference with his 
public right of fishing. The law is capable of com- 
pelling parties to exercise their common rights 
fairly towards each other, and not in a spirit of 
malice or rapacity. But though the right to fish 
may be public, the right to the stake is private and 
is a subject of property. If, therefore, the stakes 
were let out with covenants for repair, surrender 
and non-removal and possibly also with a cove- 
nant for Compensation if by negligence the existing 
right to fish therefrom was lost, it would be 
questionable whether such an agreement could be 
suocessully attacked. {Case-law fully discussed). 
{Marten, J.). LaKSHMAN GOWROJI v. RAMJI 

ANTONE. 23 Bom. L.R. 939= 

A.I.R. 1921 Bom. 93. 

The tenant of a several fishery must give up 

the fishing stakes on the termination of the 
tenancy, and he cannot claim to retain them on 
the ground that he has repaired them from time to 
time or even renewed them. Prima facie the 
boundaries mentioned would include every fixture 
within their limits at the creation of the tenancy. 
{Marten, J.). LAKSHllAN GOWROJI v. Rasui 

Antons. 23 Bom. L-R. 939= 

A.I.R. 1921 Bom. 93. 

FIXTURES. 

See T. P. AOT, Ss. 3 AND 108. 

FLOATING CHARGE. 

See COMPANIES ACT, S. 109. 

FOOD, ADULTERATION OF. 

Sm Mdnioipal acts. 

FORBEARANCE TO SUE. 

See GONTRAOT AOT, Ss. 2 AND 26. 

FORECLOSURE. 

See 0. P. CODE, 0. 84, Hr. 2 AND 8. 

FOREIGN COURT. 

See (1) 0. P. CODE, S. 13. 

(9) EVIDBNOB AOT, Ss. 40 AND 43. 

FOREIGNERS AOT (3 of 1864). 

— B. 2— Effect of transfer of territory. 
——Cession of territory by Britain to another state 
‘—British subject ceases to be such on cession. 

A relinquishment of the Government of a torri- 
tory is not only a relinquishment of the right to 
soil or territory, but lalso of the rights over the 
inhabitants of the country. The distinction be- 
tween a light of election of which sovereign be will 
become the subject and the method by whioh a 
man oen leave a newly oeded territory and remain 
within the allegianoe of his former sovereign, seems 
somewhat fine: but the distinction is one between 
a mere assertion of elected allegianoe and actual 
conduct clearly showing such an eleotlon. 
It is not enough for an inhabitant to assert, 
when the question arises, that he has elected 
to remain within the allegianoe of his former 
sovereign; there must be conduct on his part, suoh 
as leaving the oeded territory and going to reside 
permanently in his former sovereign’s dominions 
to indicate his previous eleotlon. Any inhabitant 
of the oeded or separated torritory has not the rlchfc 
to remain an inhabitant of It, and at the smiq 
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FOREIGNERS ACT (1864). Sb. 3 & 3 (a)-Pro- 
cedare. 

time to retain the allegianoo and nationality of 
the State which ceded or permitted the separation. 
The common law of England embod ying the above 
rules IS the law for the time being in force in 
British India within the moaning of the proviso to 
S. 1: 18 Cal. 620 (P. C.) and 42 Mad. 589 (P.C.), FolL 
The applicant was bom in Ramdupati which was 
in British territory. In that village he had some 
lands and owned a house in which his family 
resided permanently. He, however, came to 
Bombay for purposes of trade. Ramdupati was 
subsequently ceded to the Maharaja of Benares by 
the British Government. The applicant continued 
to live in Bombay for trade before as well as after 
the cession, 

Reid, that the applicant was a “foreigner” by 
virtue of the proviso to S. 2 of Act HI of 1915, 
amending the Foreigners Act, 1864. [Fawcett and 
Madgaonhar, JJ.). Emperor v. Jagardeo 
Ramsumer TlWARi. 90 1.0.310 = 49 Bom. 804= 
87 Bom. L.R. 1043=26 Or. L.J. 1526 = 

A.I.R. 1925 Bom. 469. 

— Ss. 3 4 3 (a) — Procedure. 

Government must issue orders about deten- 
tion or release or removal without delay — Commis- 
sioner of Police cannot do any such thing without 
such orders. [Marten and Fawcett, JJ.). JAGEB- 
DEO RAMSUMER TEWARE. In re. 85 I. C. 138= 
49 Bom. 222=26 Bom. L.R. 1252=26 Or. L.J. 438. 

A.I.R. 1925 Bom. 139. 

FOREIGN JUDGMENT. 

See Civil P. C., S. 13. 

FOREIGN jurisdiction ACT (1890, 53 & 54 
Yict., Ch. 37). 

—Protected state. 

Jurisdiction of Crown in. 

The Foreign Jurisdiction Act appears to make 
the jurisdiction, acquired by the Grown in a pro- 
tected country, indistinguishable in legal effect 
from what might be acquired by conquest. It is a 
statute that appears to be concerned with definition 
and secondary consequences rather than with new 
principles. Rex v. Earl of Crowe, (1910) 2 K. B. 576, 
Rel. on. SABHUZA II v. MILLER. 99 I.C. 265= 
30 C. W. N. 961 = A.I.R. 1926 P. C. 131 (P. C ). 
— S. 1 — Interpretation. 

” Foreign country ” means any country or 

place outside of Her Majesty’s dominions, and the 
expression “ jurisdiction ” includes power. Oon- 
sequently there can be no doubt at all that the 
King-in-Council has power in respect of foreign 
territory within the definition of that clause, either 
to legislate himself by Order in Council or to 
make provision for legislation by delegating that 
legislative authority to such a person or body as he 
may denote in the Order in-Gouncil. (Lord Atkin.) 
DATTATBAYA KRISHNA RAO KANE V. SECY. OP 
STATE. A. I. R. 1930 P. 0. 267 (P.C.). 

— S. 12— Interpretation. 

" Act of Farliament'* and “ordtrsand regu- 
lations." 

The Act of Parliament and the orders and 
regulations referred to thereunder are Acts, orders 
and regulations so far only as they apply to His 
Majesty’s subjects in the territory in question and 
have no relation to a case where the legislation 
does not purport to affect His Majesty’s subjects at 
all but has relation to persons who arc not subjects , 
of His Majesty, but subjects of His Highness the 
Nizam of Hyderabad. [Lord Atkin). DATTATBAYA 

KBibUNA Kao Kane v. Secy, op State. 

A.I.R. 1930 P.C. 267 (P. C.), 


FOREST ACT (1878), Ss. 29 and 32 (c)— Clearing. 
FOREST ACT (7 of 1878). 

— Berar grazing rules. 

There is nothing in the grazing rules for 

Berar given in appendix 16 of the C.P. Forest 
Jlanual, which imposes any criminal liability on a 
licensee for grazing, for the acts of his servant. 
[Baker, J.C.). FAKIRA ■ SamBHAJEE KUNTU v. 
Emperor. 87 I.C. 918=26 Cr.L.J. 1030= 

A.I.R. 1926 Nag. 73. 

— Presumption. 

If a person is found with a gun and ammuni- 
tion in a Reserved Forest it may be presumed until 
the contrary is shown that hunting was being enga- 
ged in. [Curgenven, J.). SAMUEL v. EMPEROR. 

1929 M.W.N. 808. 


— S 3— Permanently settled estate. 

Where the land is part of a permanently-set- 
tled estate, it is private property and not Govern- 
ment property within the meaning of the Forest 
Act and therefore cannot legally be subject of reser- 
vation under Chapter 11 of that Act. [Woodroffe and 
Suhrawardy, JJ.). SECRETARY OF STATE v. 
Abdul RAH.tMAN. 76 I.C. 494= 

A. I. R. 1923 Oal. 877. 

— Ss. 6, 7 and 9— Interpretation. 

Sections 6, 7 and 9 equally refer to land 

which is of the description mentioned in S. 8, that 
is, proceedings taken in respect of suoh land. 
[Woodroffe and Suhrawardy, JJ.). SECRETARY OP 
STATE V. Abdul RAHAMAN. 76 I.C. 494= 

A.I.R. 1923 Cal. 377. 

— S. 25 (d)— Essentials for conviction. 

The owner of cattle found grazing in a 

Government Forest Reserve cannot be convicted 
under 8. 25 (d). Forest Act (7 of 1678) in the ab- 
sence of evidence that ho pastured the cattle or 
permitted them by some overt act or negligent 
omission to trespass in the reserve. [Baker, J.C.). 
FAKIRA SAMBHAJI KUNBI V. EMPBBOR. 

87 I.C. 918=28 Cr. L. J. 1030= 
A.I.R. 1926 Nag. 73. 


— S . 29— Breaking and clearing. 

Where “breaking” only is forbidden by the 
notification an offence is not committed where 
there has been only “clearing.” [Boys and Kendall, 
JJ.). UMMED SINGH V. EMPEROR. 

99 I.O. 407=49 All. 291 = 8 L. R. A.Gr. 27= 
29 A. L. J. 148 = 28 Or. L. J.161= 
7 A.I.Cr.R. 200= A. I. R. 1927 All. 121. 

—8. 29— Fixing’of date. 

' -Notification under 8. 29 (a) fixing no date is 
bad — Conviction for cutting trees reserved by suoh 
notification is illegal under S. 82. (Rankin and 

Duval, JJ.). Moslem Sikdab t>. emperor. 

102 I. C. 498=54 Cal. 296 = 
28 Cr.L.J. 862= A. I. R. 1927 Cal. 816. 


-S. 29— Reversion. 

"Protected forests” were declared to be 

3serv0 forests and then they were declared to 
ave ceased to be reserve forests, 

Reid, the later notification did not turn the 
jrests into village forests or into land to which 
tie Forest Act did not apply at all ; but the effect 
f it was to revert them to their former position of 
rotootod forests. [Stuart, J.). 

IMPBBOB. 81 I.O. 711 7 W 

23 Cr.L.J. 999 = A.I.R. 1924 All. 839. 

-8b. 29 and 32 (c)-Clcaring. . , 

-Whore ‘breaking’ of ground only is forbidden 


y a notifiwtioa issued under the Forest Act. no 
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PORHST ACT (1878), S. 39(b) — Liability to duty- 

offsnoo is committed when there has bees only 
‘oloaring’. A, I. R. 1927 All 121, Foil. {Iqbal 
Ahmad, J.). Thep Singh v. Emperor 

102 I. C . 559 = 8 A. I. Cp. R. 111= 
8 L. R. A. Cr. 112=28 Cp.L.J. 591 = 

A.I.R. 1927 All. 767. 

— S. 39 (b) —Liability to duty. 

— -The ordinary interpretation of Cl. (b) would 

be that the duty is to be levied from the pereon 
whoaotually brought the timber from some place 
outside British India to the place, whereon its 
importation the duty becomes leviable, and thus it 
would be straining Cl. (b) to hold that timber, of 
which a person obtains possession and which has 
been originally brought from a place beyond the 

frontier of British India, is liable in the hands of 

that person to duty, though he has taken no part in 
the bringing of that timber from the place beyond 
tbe frontier. What the clause only contoinplates 
is the levy of duty from a person, who has actually 
brought timber from a foreign place to the place 
where the duty is leviable ; and if in fact, a person 
has not brought it from such foreign place and has 
not participated in a conspiracy to so bring it, the 
timber is not liable in his hands to a levy of duty; 
17 Bom. L. R. 72, Foil. (Fawcelland Patkar, JJ.). 
Emperor v. Kadarbhai Usufalli. 

103 I. C. 593=51 Bom. 896 = 28 Gp. L. J. 703= 

8 A. I. Cp. R. 346=29 Bom. L. R. 987= 

A.I.R. 1927 Bom. 483. 

—•8. 41-Oonfiscatloo. 

Confiscation made in order to test the wrong 
interpretation of the words “timber” and “forest 
produo0”inS. 41putby the High Court though 
vexatious was held necessary. [Harrison, I.). Lal 

badshahv. Emperor. loei.c. 79o= 

29 Cr. L. J. 198= A.I.R. 1928 Lah. 80. 
— B. 41-‘Interppetation. 

Timber ” and "forest produce ” 

^ The words “timber” and “forest produce” in 

widest sense as given in the 
definitions to be found in S. 2 and not in the narrow 
and restrlofced sense especially introduced to define 
and limit powers described in Oh. 7. [Harrison, 
J,). LAL Badshah V. Emperor. io6 I. C 790= 

. 29 Cp. L. J. 198= A.I.R. 1928 Lah. 80. 

■‘'rim&cr and other forest produce.” 

The phrase “timber and other forest produce" in 
a. 41 refers to timber and other forest produce as 
defined in S. 39, vis., timber or other forest produce 
Which 18 produced in British India and in respect 
ofwhioh the Government has any right or which 
IS brought from aoy place beyond the frontier of 

J.). LAL BADSHAH v. 

king Emperor. 76 I. C. 101=23 Cp. L. J. 104= 

A. I. R. 1925 Lah. 225. 

lopesTif'**”' ^ 4-Liability of 

'Porester ia not liable for oonsenting to re* 
moyal of produce to a place other than the one to 
wnioh pass relates so long as the quantity and des* 
yiption of the produce are not exceeded. 

if- Kincaid, J.). KING EMPebob v. 
1?A»du Yithu. 84 I.C. 250=26 Bom. L. R. 971= 

26 Op. L. j. 250= A.LR. 1924 Bom. 439. 

*^'41 (Bom. OoTt.), Rp. 8 and 4— Remoyal of 
wood. 

*^J^^Bemo»al of wood to place other than that 
» PM8S8 related is an offence. (Shah. 
<ind Kincaid, J.), KING Empbbob o. 
rAHDU Yithu. 84 I.C. 290=26 Bom. L. R. 971= 

86 Or.L.J* 280=A>I<B. 1924 Bom* 489, 


FOREST ACT (1927), S. 59— Interpretation. 

— S. 59— Appeal. 

* Under S. 59 even a third person who was 

not a patty to the proceedings in tbe Original Court 
and whose claim for relief from confiscation was not 
adjudicated upon is entitled to prefer an appeal. 
The phrase, “any person claiming to be interested 
in the property so seized” in S. 59 cannot be con- 
strued as limited to the case contemplated by S. 57. 
j And, the words ‘so seized’ refer to the seizure 
under S. 52. [Pearson and Jack, JJ.), SlEHAB 
Sardar V. EMPEROR. 34 C.W.N. 956 = 

52 C. L. J. 171=1939 Cp. C. 908= 

A.I.R. 1930 Cal. 577. 

— Ss. 63 and 29— Scope. 

— Under S. 63 a Forest OCBcer cannot arrest, 

without warrant, persons committing an offence 
under S. 29 and his custody is not a lawful custody 
under S. 63 within the meaning of S. 225, Penal 
Code. [Rankin and Duval, JJ.). MOSLEM Sek- 
DAR V. Emperor. io 2 I. C. 498=54 Cal. 296= 

28 Cr. L. J. 562=A.I.R. 1927 Cal. 816. 
— S. 75 (d) — Withdrawal of tendep. 

-Rule under S. 75 (d) prohibiting withdrawal 
of tenders before acceptance is not ultra vires. 
(Macleod. C. J., Crwnv and Coyajee, JJ.). SEORB- 
TARY OP State v, Bhaskar Krishnaji, 

89 I.C. 498=49 Bom. 759= 
27 Bom. L.R. 973= A.I.R. 1925 Bom. 485 (F.B.). 
— S. 84— Applicability. 

Section 84 does not apply generally to the 

consequences of a breach on the part of the con* 
tractor but only to a particular penalty provided for 
a breach of tbe oondition as to the contractor per- 
forming any duty or act or abstaining from a 
particular act. [Shah, Ag. C. J. and Kincaid, J.). 

Bhaowandas Ranqildas V. Secretary of 
State. 86 I.C. 87=27 Bom. L.R. 68= 

49 Bom. 194= A.I.R. 1925 Bom. 227. 

(16 of 1927). 

— S. 26— Burden of proof. 

Where the charge against the accused is 

that he has made an encroachment on Government 
forest land, the onus is on the prosecution to 
establish that the land forms part of the Govern- 
ment forest : 19 Mad. 165, Ref. [Fittdlay, J. C.). 
Nago Wain V, Emperor. 124 I.C 622= 

^ ^ 1929 Cr. C. 53= A.I.R. 1929 Nag. 190. 

— S. 26 (d)— OonYicUon under. 

-Cattio grazing in the Government forest— 

Owner not authorizing directly nor indirectly 
such grazing— He cannot be convicted ; H N. L. 
R. 76, Ref. [Subliedar, A.J.C.). Emperor v. 
Sartoki. 120 I.C. 414=1930 Cr. C. 152= 

31 Cr. L.J. 109=A. I. R. 1930 Nag. 64, 
Where it is clear from evidence that the 


accused has been cultivating land alleged to be 
part of a Government forest for at least seven years 
and the probabilities ate that his father had done 
the same before him he cannot be held to have 
cleared or broken up the land for cultivation or any 
other purpose and his oonvlotion under S. 26 (h) 
cannot be sustkined. [Findlay, J. C.). Naqo 
Wani V. Emperor. 124 I.O. 622=1929 Cr. C 83- 

A.I.R. 1929 Nag. 190, 

—8. S9— Interpretation. 

-—Words ” anji person claiming to be interested 

in theproperty %n 8. 59— 'So seized”. 

The first oanon of oonstruotion of a statute ia tbab 
you must take the language as it stands and if it 
Is oleer, give effeot to it. There is no noaaiblH 

ground for saying that the phrase “any^peraon 

claiming to be Intei^eBtod in the propertv so seized" 
occurring in S, 69 could be ogastrued as Hmitod tO 
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FORFEITURE. 

the case contemplated by S. 57 when no mention 
is made of any such limitation, the language of the 
section is perfectly cleat and unrestricted in its 
terms and must be given efiect to accordingly. 
Apart from that, the words “so seized” logically 
and grammatically refer to the seizure under S. 52, 
which includes seizure of tools, boats, etc. (Pear- 
son a7id Jack, JJ.], MEHBB Sabdab o. Empebob. 

A.I.R. 1930 Cal. 577. 

FORFEITURE. 

See (1) Act of State. 

(2) CONTBACT ACT, S. 74. 

(3) CROWN. 

(4) Landlord and Tenant. 

(5) Penal Code. 

(6) T. P. ACT, S. 111. 

—Of Property— See Penal Code, S. 62. 

FORCED ENDORSEMENT. 

See Penal Code, 8. 465, Etc. 

FORGED NOTES.1 

See Penal Code, S. 499-B. 

FORGERY. 

See (1) Cr. P. Code, S3. 195 and 476. 

(2) Penal Code, Ss. 463 and 471. 

FOREST OFFICER. 

See Forest Act. 

FORMA PAUPERIS. 

See Oiv. Pro. Code, 0. 33. 

FORM AND CONTENTS OF JUDGMENT. 

See Or. P. Code, 8. 367. 

FORWARD CONTRACTS. 

See CONTRACT ACT, SS. 73, 83—92, ETC. 
FOSTERAGE. 

See Mahomedan Law. 

FRAME OF SUIT. 

See Civ. Pro. Code. 

FRAMING AND SETTING ISSUES. 

See Civ. Pro. Code. 

FRANCHISE. 

See Municipal Acts. 

FRAUD. 

See also (1) C. P. Code, Ss. 11, 13 and 47 and 

0. 6, R. 4; 0. 21, R. 90, ETC. 

(2) CONTRACT ACT, SS. 17, 19, ETC. 

(8) DECREE, SETTING ASIDE. 

(4) Practice— Fraud. 

Party to Fraud— Relief. 

See T. P. act, 8. 53. 

Who may plead. 

See (1) Contract act, Ss. 19, 23. 

(2) Evidence act, S. 115. 

(3) T. P. act, s. 53. 

— Benaml traoBaction. 

Where in a suit for declaration that a certain 

alienation is invalid the plaintiff is merely a figure 
head and the real plaintiff is the alienor himself 
who has caused the suit to he instituted for un- 
doing his own act, no declaratory decree should be 
passed : A.I.R. 1925 Lah. 24, Poll. {Findlay, J.C.). 
GANGABAI V. HANSDAS. 103 I.C. 908= 

10 N.L.J. 64=A.I.R. 1927 Nag. 213. 

—By minor. 

In equity, if an infant be old enough to com- 
mit a fraud by inducing others to think that he is 
of age, he cannot take advantage of it, and, if the 
Court cannot restore the parties to their original 
footing, the infant will he bound as if he were an 
adult. But where the minor has not obtained any 
property by fraudulent misrepresentation and is 
merely asking to be put in the position which he 
occupied before the transaction, this rule will not 
apply. 


FRAUD— Fraudulent decree. 

It is a question of some difficulty to determine 
what constitutes a fraudulent misropresentation by 
an infant; but it is well established that, 
allowing another person to deal with him as if he 
was an adult or doing acts which only an adult can 
properly do is not sufficient : Ex- parte Jones, (1881) 
L. R. 18 Ch. D. 109, Ref. 

The representation must, in order to create the 
liability, bo an express representation. 

Where, therefore, a minor simply executes a 
vakalatnama and files a written statement without 
making any express representation that he is of age, 
that of itself docs not amount to a fraudulent icpce- 
sentation that he is of age. 

Again, there may be a false representation which 
is not fraudulent ; for untruth does not of itself 
import a dishonest mind. Proof of absence of the 
actual and honest belief is necessary ; Derry v. Peck, 
14 A. C. 337, i?«/. {Das and Adami, JJ.). GAnqa- 
NAND Singh v. Rameshwar 8inqh. 

102 1.0.449 = 6 Pat. 368 = 8 P.L. T. 730= 

A.I.R. 1927 Pat. 271. 

-Effect. 

If fraud has been effectuated, estate should 

be allowed to remain where it is — Otherwise Court 
will interfere. {Robinson, C. J. and Duckworth, /.). 
MAUNQ PO ZU V. MAUNG P. KWA. 

63 I.C. 322=11 L. B. R. 89=A.I.R. 1921 L.B. 58. 
-Execution sale. 

Civil |P. 0., S. 47 — Old and new Code— No 

application under 8. 47 is maintainable, for recover- 
ing land obtained by fraud not concerned with 
publishing or conducting the sale — A separate salt 
will lie. 19 Cal. 683 (P.C.), Diss. {ffokul Prasad, J.). 
NABAiN Singh v. Zalim Singh. 74 I.C. 351= 

A. I. R. 1923 All. 573. 

—Ex parte decree. 

Court finding in later suit that summons 

was not served on defendant in former suit— No 
fraud is established thereby — Civil P. C., S. 11. 
(Ross, /.). Haenaraian Pandev «. Nand 
KESHWAB PANDEY. 71 I. C. 873= 

1 P.L.R. 127=A.I.R. 1923 Pat. 408. 
-Failure of fraud. 

'Where fraud has wholly failed, parties can 
be remitted to original position. {Ballifax, A.J.C.). 
Ramprasad V. Seth Jaskaban. 82 I. C. 489= 

21 N.L.R. 21 = A. I. R. 1929 Nag. 73. 
—Fraudulent decree. 

-A fraudulent decree pre supposes that fraud 

has been practised on the Court or on one of the 
parties to the suit. {Cuming and Graham, JJ.)* 
BISWAMBAB BISWAS V. NlLAilBAR MUBARI. 

33 C.W.N. 997=A.I.R. 1930 Cal. 263. 

Every fraud can't sustain siitf to set aside 

decree got hy fraud. 

Many decrees are obtained by the fraud of ino 
successful party which cannot he set aside by fil- 
ing another suit and when the authorities aro exa- 
mined the difficulty, in laying down any principle 
to establish a distinction between frauds which if 
proved will enable the successful party to set aside 
a decree and those which will not support such ft 
suit, is apparent. 

Whenever a plaintiff or defendant obtains ft 
decree by perjury the Court has been misled aM 
not mistaken and the judgment so obtained can b® 
impeached on the ground of fraud. ^ 

Where the Court was misled by the insolvent 
plaintiff who concealed his insolvency, m 
suit for debt due prior to insolvency and 
it was still open to the Official Assignee to sue him 

for the debt. 
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FR&UD— Fraadaient registration. 

Stld-. the decree ooald be set aside by the 
debtor. {Uacleoi, O.J.). ANDREW ROZARIO v. 
MAHOMED Ibrahim Sabang. 83 I.C. 34= 

48 Bom. 983=26 Bom. L.R. 695= 
A.I.R. 1924 Bom. 460. 

'-Frandnlent registration. 

— - Any fraud or misrepresentation by one party 
alone is ample to render the registration a nullity. 
{Findlay, OJ.G.). Mt. Sarja v. Mt. TULSI. 

91 1. C. 1018=A.I.R. 1926 Nag. 93. 

—Omission to raise issae. 

Court cannot go into tho question of fraud 

when no issue has been raised regarding fraud and 
the defendants were not asked to meet any such 
cose. {Krishnan and Venkalasubba Rao, JJ.). 
KDPPOSWAMI AlYANGAR 0. BAVASWAMl RAO. 

101 1. C. 399 = 50 Mad. 397 = 
A.I.R. 1927 Mad. 538=38 M.L.T. 197. 

— Partnerehlp. 

— ^Frottd vitiates any agreement entered into on 

dissolutton of partnership. 

An agreement entered into on a dissolution will 
be set aside if it oan be shown to havo been based 
upon error or to have been tainted by fraud, whether 
in the shape of positive misrepresentation or of con* 
cealment of the truth. 

In a suit upon a promissory note it was found that 
the working partners of a firm prepared and pro* 
duced accounts before the sleeping partners on the 
faith of which the latter took upon themselves the 
partnership business and sent ofi the working part- 
ners promising to pay them under promissory note 
a sum of money after giving the former some cash 
and some logs of timber. 

Meld : that having regard to the fraud practised 
upon the sleeping partners as shown by the 
numerous instances of falsification of accounts by 
the working partners, the settlement was not bind- 
ing upon the managing partners and that the pro- 
missory note was accordingly vitiated : 5 M.I.A. 872 
(P.O.) Md Law V. Law, (1905) 1 Oh. 140, Ref. 
^nanthahrxshna Ayyar, /.). (Vatakkam Ohirayil 
PARKDM) KHRUNDALIAMMAti v. T. P. E, N. 
KUNHI KANNAN. 123 I. 0. 598= 

A. I. R. 1930 Mad. 141. 

—Party to fraud. 

^Defence of pari deliofco. 

Two points have to be proved before a person oan 

successfully plead the defence of pari delicto. It 
must be prov^ that the transaction was intended 
to defraud a third person and that tho third person 
was, as a matter of fact, defrauded. Tho mere ad- 
mission on the pa^ol the plaintiff that the transao- 

tion was intended to defraud was not sufficient for 

judicial' notice of the fraud 
although It IS not raised hy the pleadings. The de- 
fence must be raised at tho proper time and where 
the plaintifis have no opportunity of leadine ovi- 
denoe to meet the second point, viz., that the third 
^rson was as a. matter of fact defrauded, the dV- 

266, Esepl. and 

HBUBAJ t>. KHBMOHAND THANMAD. 118 I.C. 202= 

rot v I' 1930 Sind 9, 

party ifl equally in fault, the 

r7o actually in poasession : 

10^?’ ^ 1923 All. 604 ; 25 PR 

81 Bom. 405; 87 Bom. 217 • 
1928 Mad. 711, Met foUl 
-WAZIB OHAKB.O. KARANOBARD 

.io7i«auo.(Lfai;). 


FRAUD— Party to fraud. 

Parties to fraud cannot seek assistance from 

Court. {Findlay, OJfg. J. C.). 0. P. AUTOMOBILE, 

Ltd, V. Ramohanora Vishwanath. 

91 I.C. 1029=A.I.R. 1926 Nag. 239. 

A plaintiff is precluded from sotting up his 

own fraud in order to support his claim. The case 
of defendant who is only resisting a claim stands 
on a different footing : 38 P.R. 1892; 31 B. 405; 
18 0.C. 131, Dts/. ; 25 P. R. 1905: 18 B. 372, Foil. 
(Mar/tneott, /.). RADHA EISHAN n. MOOLCHAND. 

76 I.C. 128=A.I.R. 1925 Bah. 27. 
'Benami — Defendant puccliasing benami in 
plaintiff’s name and remaining in possession and 
defrauding a stranger in collusion with plaintill— 
Plaintiff suing for possession— Defendant cannot 
successfully plead benami and fraud: 32 M.L.J. 484 
and 31 Bom, 405, Foil.; A.I.R. 1923 Cal. 93, Not foil. 
{Waller, J.). PAOHYAMM.VL v. DEVANAIAMMAL. 

91 I.C. 776=22 M.L.W. 313= A.I.R. 1929 Mad. 1016. 
Where the fraudulent purpose has been effect- 
ed the f’maxim in pari delicto potior est conditio 
possidentis will apply and the Court will help nei- 
ther party. On tho other hand where the purpose 
of fraud is not carried in execution the mare inten- 
tion to dofrand will not deprive the true owner of 
the property. 33 Cal. 967, Foil. {Wazir Basan and 
Pullan, A.J.Cs.). BANS! DhAR u. AJUDHIA PRA- 
SAD. 82 I.C. 333=27 0.0. 175=11 O.L.J. 619 = 

A.I.R. 1925 Oadh 120. 
— ; — Once it Is established that tho parties are 
paridelicto the Courts will nob assist an illegal trans- 
action in any respect, that is, the person who asks 
the Court to do something will fail. A.I.R. 1923 
All. 504, Foil; A.I.R. 1924 All. 80, Diet. {Daniels. 
J.). Daya Ram V. Thakuri, 83 I. C. 21= 

46 All. 622 = 22 A.L.J. 506= 
5 L.R. A. Cp. 170= A.I.R. 1924 All. 688. 
" —otrifltng non-compoundable prosecution— Pai> 

t%es not in pari delicto. 

Money paid on illegal contract cannot be recover- 
ed in the absence of fraud, duress or undue iuflu- 

where the payment was obtain- 
ed by the innocent misrepresentation of the other 
prby. The generality of the rule is, however, sub- 
ject to some qualification, o. g„ where contracts 
or transactions are prohibited by law foe the sake 
of protecting one set of men from another set of 
men, the one from their situation and condition 
being liable to be oppressed or imposed upon by the 
other, there the parties ate not in pari delicto • and 
It has therefore been held that tho person Injured 

after the transaction is* finished and competed 

may bring his action and dofoat tho contract. If 
one person has paid money to another or has axe- 
onted deeds m favour of another in pursuance of au 
Illegal agreement, s. g., to etrifle a WoomnoundT 
able oriminal prosecution though both parties am 

person who has paid tho money or has executed tho 
naM ^ iu an action for money 

*0' flatting 

(C O respeobivoly (Oasa-Iaw discttJaa.? 

(G. O. Ghosh and Panton, sam Kumab Daa 
n, Nanda Kumar Shaha, 7S I q 47 = 

—V A 1924 Cal, 218. 

“—Vendor cannot plead that the transfer 

favour of vendee was a benami transwtioa intandp 

ad to oheot th, otoditors or hi, o„2 voUS Ml 

iCputts-rroiter and Jtamesam, jA K ^ma‘ 


78 I.C, ®*l~8iM.L.T. 801*51924 H.W-W ofttt 

1924.Mad, 


>«k 
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FRAUD— Party to fraud. 

Carried out—Court will refuse relief toapplv 

cant* 

Where it was a part of the agreement that the 
parties should procure au order recoguisiug the 
transfer, withholding from the Court the fact that 
it was not intended by them to be operative but 
real intention was merely to mislead third pat- 
ties. 

Held, it is a discreditable conspiracy to cheat 
the creditors. In such a case, when the facts como 
to the notice of the Court, the doctrine of pari 
delicto will bo given effect to; and the Court will 
refuse aid to the party who has participated in the 
fraud and who asks for relief. 2 Q. B. D. 724 C. 
A.. Foil. {Sx>encer and Venkatasubba Rao, JJ.). 
Shrirama Row v. Bapayya. 

76 I.c. 845=18 M L.W. 453= 
A.I.R. 1924 Mad. 189. 


He can succeed only if purpose did not get 

beyond intention. 

Where the owner of property transfers It to 
another for an illegal purpose and such purpose is 
carried into execution neither the vendor nor his 
heirs can succeed in a suit to eject the vendee in 
possession without pros’ing that thepurpose never 
got beyond the stage of intention. In general 
where parties are concerned in illegal agreements or 
other transactions whether they are mala prohibita 
or mala in se Courts of ei^uity folio ffing the rule of 
law as to participators in a common crime will not 
interpose to grant any relief. {Baker, Offg. J. C.). 
MAN Sings v. Karan Singh. 78 I. C. 280= 

A. I. R. 1924 Nag. 200. 

Transferee cart retain property only if fraud 

ts carried out. 

To enable a fraudulent confederate to retain pro- 
perty transferred to him in order to eSect a fraud 
the contemplated fraud must be actually carried 
into effect. Then and then alone does the fraudu- 
lent grantor or giver loose the right to claim the 
aid of the law to recover the property he has parted 
with: 35 I.C. 28, Foil. {fV'azir Hasan and Cum- 
ing, A. J. Cs.). RANNAQ ALI v. 8YED NAZIR 
Hussain. 78 1. C. 339= 11 O.L.J. 92= 

A. I. R. 1924 Oadh 321. 

Parlies in pari delicto— •F’rattd carried ottf— 

Coarf would dismiss claim. 

A defendant can properly plead and roly on facts 
showing that ho and the plaintid were in pari 
delicto[iQ.B.3L2.1SS9,Bif.).li the Court finds 
that parties were acting together with a view to 
perpetrate fraud aud did in fact perpetrate that 
fraud, and that there is no diflorenco in the decree 
of the plaintiff and defendant’s guilt the duty of 
the Court is to dismiss the claim. A.T.R. 1923 
Oal. 90. {Hears, C.J. and Banerji, J.). VILAYAT | 
Husain v. mt. Misran. 72 I.c. 92- 

43 All. 336 = 21 A.L.J. 303 = 4 L.R. A. CiY. 418 = 

A.I.R. 1923 All. 904. 


, Suit for possession — Plaintiff, a party to the 

fraud, cinnot allege fraud but defendant can show 
transftctioii to be fraudulent* {iJobwso/tt C, 

Heald, JX Maung Tin v. Ma Mya Mjiut. 

63 I.C. 459=11 L.B.R. 83=A.I.R. 1921 L.B. 63. 


— Proof of. , ,, 

When a plaintiff impeaohos a transaction on 

the ground of fraud, the facts which constitute the 
alleged fraud must be distinctly, speciffoally and 
accurately stated, A charge of fraud must bo sub- 
stantially proved as laid, and when one kind of 
fraud is charged, another kind of fraud cannot, 
upon failure of proof, be substituted for it. 11 B. 620; 
20 0. W. N. 638, Foil. {Percival, J.C.andRup- 


FRAUD-Proof of. 

chtnd Bilaram, A.J.C.). ABDUL NaBI KARIMDINO 
V. Mazharali Nur Mahomed. 125 i.c. 83, 
Fraud— Collusion. 

Where the Court had no jurisdiction to pass 
a decree in terms of a compromise for payment of 
the amount agreed, where, to avoid possible oom- 
plicatiou aud dilhculties arising out of recordingia 
simple compromise in that Court, a form of having 
a reference to arbitration and award was gone 
through and where application to a competent 
Court was made to file the award and have a 
decree passed in its terms, without letting the 
Court know of the proceedings in the other Court, 
Held, that this conspiracy of silence cannot be 
described as "collusion” in the sense in which the 
word is used in connexion with judicial proceedings, 
viz., a secret agreement between two persons that 
the one should institute a suit against the other in 
order to obtain the decision of a judicial tribunal 
for some sinister purpose, or even in the wider 
sense of a deceitful agreement or compact between 
two or more persons to do some act in order to 
prejudice a third person or for some improper pur- 
pose. {Fawcett, Ag. C. J. and Murphy, J.), KONDI 
RAVJI V. CHUNI LAL RuPCHAND. 113 I.C. 229= 

93 Bom. 79=30 Bora. L.R. 1939= 

A.I.R. 1929 Bom. 1. 
——Fraud is difficult to prove by means of 
direct evideuco. It can usually only be established 
by the circumstances surrounding the case. {Find- 
lay, J.C. and Macnair, A.J.C. afterwards Prideaux, 
A.J.C.). VYANKATESH V ANNASA LAL. 

107 I.C. 517=23 N.L.R. 143=11 N.L.J, 49= 

A.I.R. 1928 Nag. 1. 

It is not ordinarily possible to prove fraud 

by direct evidence. So if it is inferred from the 
conduct of the parties the finding as to fraud is not 
illegal, {Baker, J. C.). SheORAM v. BOMA. 

89 I.C. 367= A I. R. 1929 Nag. 460. 
Evidence of, can be gathered from circumstan- 
ces only. 

In a case where a forgery or fraud is alleged, It 
is almost impossible to prove the same by actual 
direct evidence, and alt that the person alleging it 
can do is to give evidence of the circumstances, 
from which a reasonable presumption arises that 
something of the sort has occurred. [Findlay, 
0. J. C.). KESHEO V. VlTHAL. 89 I. C. 488= 

8 N. L. J. 123= A. I. R. 1929 Nag. 427. 

■■Fraud aud collusion must be proved by facts 
or iuferenoes from facts as a whole— Suspicions or 
surmises or oonjocturo are no substitute but that 
by no moans requires that every puzzling artifice 
or contrivance resorted to by one accused of fraud 
must necessarily be completely unravelled and 
cleared up and made plain before a verdict can be 
properly found against him. If this were not so, 
many a clever and dexterous knave would escape. 
(Lord Atkinson.) SATI8H CHANDRA V. SATISR 
KANTHA. 73 I.C. 391=28 C.W.N. 327= 

39 C.L.J. 169=33 M.L.T. 329 = 
A. I. R. 1923 P C. 73 = 45 M.L.J. 383 (P.C.). 
——One i? executed a sale deed of his share in 
favour of S and the plaintiffs brought the present 
suit against S for pre-emption. After the sum- 
monses to the defendants had been} issued 
served, P, a co-sharer in the village executed a deed 
of gift in favour of S in respect of a very 6^*11 
amount of the property in the village 
thereby to resist, the claim of the plaintiffs on the 
ground that he (S), was already a co-sharer in 
the village and therefore no suit for pre-emption 
was maintainable against him. 
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FBlDl>~ReTenae sale. 

Held that the oircumstances that the donor was 
of a diSeiont caste to the donee, that the deed of 
gift was given after the institution of the suit and 
the smallness of the property gifted did not 
justify the presumption of hctitiousness of 
the deed of gift. If the plaintiffs unshed to 
challenge the deed of gift they shoxUd have said so 
in their pleadings and given evidence in support of 
iimr allegatioir^, fictitiousness and fraud. (Rafigue 
and PiggoU, JJ.). Shib Lal v. Bidha Singh. 

72 I.C. 140«21 A.L.J. 329- 
i L.R.A. CiY. 37S=sA.I.R. 1923 All. 508. 
— Beyenne sale. 

If a suit for annulment of a revenue sale is 

based on a definite allegation of fraud, that of 
itself is sufficient to entitle the plaintiffs 
to the relief provided that the plaintiffs prove 
that fraud has been committed and that the plain- 
tiffs’ right of residiog in the lands has been ad- 
versely affected. [Suhrawardy and Costello, J/.). 
ANANTA LAL SABKHAL V. SOUDAMINI GUHA. 

A. I. R. 1930 Cal. 621. 

' Civil Court has jurisdiction to declare sale 
fraudulent and not binding on plaintiff. 

A Civil Court has jurisdiction to make a decla- 
ration that a revenue sale is fraudulent and did 
not convey plaintiff a interest in the property. The 
sale has the appearance of a sale for arrears of 
revenue bub is in its essence, a private alienation. 
A oo-owner of land cannot be allowed to use the 
machinery of the Revenue Sale Law to defraud 
other co-owner, and if ho does so the Civil Courts 
are competent to declare that the result of his 
oonduot is nob to place a fraudulent purchaser in a 
better position than a buyer at a private sale. 
(Proff, J.). MAZAv. MaMi. $7 I.C. 636= 

11 L.B.R. 313=A.I.R. 1923 Rang. 17. 
“Taking advantage of. 

— Where the plaintiff succeeded in carrying out 

tte fraud by executing a sale-deed of his property 
he is pteoluded from putting forward his own title 
to the property by taking advantage of his own 
96C-551(P.O.),FoW. {Gokul Prasad, J.). 

laghman Deo v. mulchand. 71 i.o. 44 1= 

A ^ , A.I.R. 1923 iil. 411. 

.A P’^oo^red a legal flaw cannot 

ml Stuart, JJX 

Ram Sdndab t. mt. Ktjlwanthi Kunwar 

66 I.o. 499=44 All. 642= 20 A.L.J. 392 = 

—What Is. A.I.R. 1922 All. 233. 

defendant whioh 
plaintiff to found a separate suit for havins a 

S the liolding that the service 

Of the summons by registered post was good service 

U would not by Itself be sufficient to found a aepa- 

i^edy open to a party under suoh oiroumstaloes 
is to apply to the Court whioh passed the previona 

dewee tOMt asids the undH 0 9 

B. W, 0. P. 0. {Bupehand, A.J,0.) Firm ab 

JL QhullamaiiLy & Sons v. Firm op Gamme 

.e. ?*SI'H-2S2=A.I.E. 1930 Sind 298 

A dofeoddut idlying on a tula of * 

whioh prevenu a Court lorn 

^ oi a fraud 

iMMleod.C.J. and Crump. J.). Talakobavt; 

BHBBA JI W. ATMABAm KeSHAV. 771.0 Si?-? 

Bom.L.R. 818= A. I. H. 1924 Bom* 68 

-^Jhemere.exeoutionola deed of relinauiah 
went byjii QX:proprietary touant oanupt anSt bj 
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gambling ACT (1867), 8. 3— Gambling in 
Dewali. 

constructive fraud on behalf of the landlord. 
{Ookul Prasad, J.). BHAGWANT v. blABE. 

72 I.C. 1024=A.I.B. 1923 All. 113. 
FRAUD IN COURT. 

See C. P. Code, S. 73. 0. 21, R. 52. 

FRAUD ON CREDITORS. 

See (1) Fraudulent Transfebs. 

FRAUDULENTLY.'^DEFimTlON OF. 

See Penal Code. S. 25. 

FRAUDULENT PREFERENCE. 

See (1) Prov. Ins. act, Ss. 37 and 54. 

(2) Pres. Towns Insolvency Act, S. 66. 

(3) T. P. Act, S. 53. 

FRiUDULENT TRANSFER. 

See T. P. Act, S. 53. 

FREE CONSENT. 

See Contract Act, S. 1C. 

FREEDOM OP RELIGION ACT. 

See Caste Disabilities Removal Act. 
FREIGHT. 

See Railways Act. 

FRESH EVIDENCE. 

See C. P. C., 0. 41, R. 27. 

FRESH SUIT. 

See C. P. C.. 0. 23. R. 1. 

FRUSTRATION. 

See Contract Act, s. 56. 

FUGITIVE OFFENDERS ACT (1881, 44 & 4S 
Viet., Ch. 69). 

— S. 33“Interpretation. 

— ; — The word -'return” in S. 33 is not to be read 
as implying that the offender is a fugitive from the 
country to whioh he is being' sent for trial' 

G- <^nd Aston', 

E, 0. D, Wheeler v. Empebob. 

112 l.Qe 673-29 Cr. L. J. 1089^ 

full BENCH. A.I,R. 1938 Bind 161. 

Practice— HIGH Coubt. 

funeral expenses. 

See ( 1 ) Hindu Law. 

«« - Mahomedan Law. 

further enquiry. 

See Jl) 0. P- C„ 0. 41, Rc. 23 AND 25. 

Ss. 203 AND 437. 

future INTEREST. 

P. ACT, 0. 84. 

GADABA OR GUDABA. 

See QRAnT“Inam, 

gambling. 

See (1) CONTRACT AOT, Ss. 23, 00 AND 66 

(2) Gambling acts, Imperial (Pdblio 
Gambling acts op 1867) and 
Provincial. 

GAMBLING ACT (III of 1867). 

“S. 3— Gambling In Devall. 

—gambling in Dewali should not be consider. 
it 1 an oCenoe; but the law will not oounten- 

«on Dewali if it is in ooXven- 

tion of the Gambling Act. WKam 

evidence that anything was done in 

of the Act was that the%wnat the house 

front of him a small pot oontaiJing\°?ew a^^ 

and there was no reason to sunnose*^ thar 

represented his profits or that iWas what\?il ^ 

“aw' “th^f 

GaSogtnl ‘‘.ivTtI houL \nTl 

co...Ued. 

A.I.R. 1930 Oadh 403. 
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gambling act (1867). 8. 5-Gencral warrant 

—Legality. 

— S. 5— General warrant— Legality. 

To iesuo a warrant to raid houses whtrc 

gambling goes on at the time of Dewali is highly 
undesirable as the police are merely encouraged to 
run in numbers of perfectly innoceut persons in 
order to get a reward. {Pullan, J.). Lachhman 
V. EmpehoR. 7 O.W.N. 757=1930 Cr. C. 943 = 

A.I.R. 1930 Oudh 403. 

gambling contract. 

See Contract act, S. 23. 

GAMBLING IN LITIGATION. 

See Contract act, S. 23. 

GAMING. 

See (1) Contract Act, Ss. 30 and 6s. 

(2) GAMBLING Acts, Imperial and 
Provincial. 

GANJAM AND YIZAGAPATAM AGENCY RULES. 

See AGENCY RULES. 

GARNISHEE. 

See (1) 0. P. CODE, 0. 21. Rr. IG. 53, ETC. 

(2) High Court Rules. 

GATAWAL. 

See (1) HINDU Law— Religious Office. 

(2) T. P. Act, S. C. 

GAZETTE. 

See Evidence act. S. 81. 

GENERAL CLAUSES ACT (10 of 1697). 

— S. 3 (15)-High Court. 

For the purpose of determining the meaning 

the words “ordinary or oitraordinary original civil 
jurisdiotion" in S. 3, Cl. 15, General Clauses Act, 
all that is excluded is the High Court, acting under 
Cls. 11 to 18, Letters Patent, and that the High 
Court exorcising any other original jurisdiction 
would fall within the definition of District Judge. 

Hence the High Court is a “District Court” 
when it does not exercise its ordinary or extra- 
ordinary civil jurisdiction conferred by Cls. 11 to 
18, Letters Patent : 13 Bom. 520 (P. C.). Foil. 
[Wallace and Ananthakrishna Aypar, JJ.). In the 
matter ofG. A. KUPPUSWAMI Nayagar. 

A. I. R. 1930 Mad. 779. 

— S. 3 (20)— Applicability. 

The definition of the words “in good faith” 

given in the General Clauses Act of 1897 does not 
apply to the Transfer of Property Act. [Mukerji 
and Ashworth, JJ,). LACHMI PRASAD v. LACHMI 
NARAIN. 107 I.C. 38=23 A. L. J. 926= 

A.I.R. 1928 Ail. 41. 

— B. 3. Cl. 29— Benefit to arise out of land. 

Whether includes mortgage. 

Held, that a mortgage is not “a benefit to 
arise out of laud” within the meaning of S. 3, 
Cl. 25 of the General Clauses Act. [Rankin, C. J. 
andC.C. Ghose, J.). IMPERIAL BANK OF INDIA 

0. Bengal National bank, Ltd. 

57 Cal. 328=34 C. W. N. 605. 


— S. 3 (23)— Building. . • 

—Building is immovable property, [HdTrisott 
andDaliv Singh, JJ.). MUNI LAL v. Kishobe 
CHAKD. 103 I. C. 742=9 L. L. J. 157 — 

28 P. L. R. 325= A.I.R. 1927 Lah. 373. 

— Ss. 3 (25) and 34-Mortgago bond. 

Simple mortgage bond is moveable property 

for the purpose of procedure for attachment. {Ca«- 
law discussed). 15 All. 1.34 ; 26 Boro. 305 ; 18 P R. 
1909* 37 Mad. 51 ; 50 I.C. 157, Foil. [Walsh, 
A.CJ. and Boys. J.). LAL UMBAo SINGH Lal 
Singh. 80 I.C. 890=5 L.R.A. Civ. 674— 

^ ^ 22 A.L.J. 840=46 All. 917= 

A. I. R. 1924 All. 796. 


GENERAL CLAUSES ACT (1897). S. 3 (39)-Cop- 
poration. 

— S. 3 (25)— Mortgagee’s interest. 

A sale of a mortgagee’s interest can only be 

ofTected by means of a registered deed of transfer- 
10 A.L.J. 167; 29 Cal. 1 ; 37 Mad. 51, Foil.-, IS. All'. 
80; 1.5 All. 134 and A.T.R. 1924 All. 796, Fxnl. 

1 and Not foil. iSulaiman and Kendall, JJ) 
BANK OF UPPER INDIA. LTD. u. FANNY SKIN- 
NER. 119 I.C. 241 = 1929 A.L.J. 279= 

51 All. 494 = A. I. R. 1929 All. 161. 

I — S. 3 (25)— Mortgage with posscBsion. 

A mortgage with possession is an interest in 

land because the mortgagee has aright to posses- 
sion and enjoy the benefits arising out of the land 
until he is redeemed. In such a case, the mortgagee 
rights therein are immovable property. [Harrison 
and Dalijy Singh, JJ.). MUNi LAL v. KiSHORE 
CHAND. 103 I.C. 742=9 L. L. J. 197= 

28 P. L. R. 325 = A. I. R. 1927 Lah. 373. 

— S. 3 (25)— Several fishery. 

A several fishery is an Incorporal heredita- 
ment nod would normally bo considered real or 
immovable property. (Jfarten. J.). LAK6HMAN 
! GOWROJI V. Ramji Antone. 23 Bom. L R. 939= 

I A.I.R. 1921 Bom. 93. 

— S. 3 (31)— luge d’ instruction. 

‘Juge d’ instruction’ is a Magistrate and so 

statements made in bis immediate presence are 
admissible in evidence. The term ’^lagistrate’ is 
not restricted to the Magistrates exercising juris- 
diction under Or. P. C. : 22 Bom. 235, Rel. on. 
(Waller and Pandalai, JJ.). PANCHANATHAM 
PiLLAY V. Emperor. 121 1. C. 197= 

29 M.L.W. 645=1929 M.W.N. 383=52 Had. 529= 

2 M. Cr. C. 150=31 Cr.L.J. 223= 
A.I.R. 1929 Mad. 487=96 M.L.J. 626. 
— S. 3 (34)— Shares in company. 

Shares in a company are goods. But they are 

peculiar kinds of moveable property, which cannot 
pass freely from hand to hand. [Macleod, C.J. and 
Crump, J.). VADILAL SARABHAI v. MANEKJI 
PESTONJI BHARUCHA. 82 I.C. 977 = 

25 Bom. L.R. 414=A.1.R. 1923 Bom. 372. 

—8. 3 (37)— Under Wakf Act. 

There does not appear to be anything in the 

Mussalman Wakf Act which is repugnant to the 
definition of an offence contained in the General 
Clauses Act and in the Criminal Procedure Code 
and as the Act contains no provision regarding the 
Court by which offences under S. 10 of the Act 
should be tried, they can be tried by any Magis- 
trate. [Percival, J.C. and Aston, A.J.C.). ALl 
MAHOMED V. EMPEROR. 105 I.C. 686= 

22 8.L R. 141=28 Cr. L.J. 954= 
9A.I. Cr. R. 142=A.I.R. 1928 Sind 43. 

— -S. 3 (39)— Applicability. 

Guardians and Wards Act, S. 4 (2) — Person. 

Per ilukerji, /.—The word ‘person' as used in 
the definition of ‘Guardian’ in 8. 4, Cl. (2), 
Guardians and Wards Act, is not to be read in the 
light of the meaning given to it byS. 3, Cl. (39), 
General Clauses Act. [Mukerji and Guha, JJ.). 
Sm. asalata ROY V. Society fob the Protec- 
tion OP CHILDREN OP INDIA. 51 C.L.J- 272= 

A.I.R. 1930 Cal. 397. 

— S. 3 (39)— Corporation. . , , 

Cr.P. C., S. 250— “ Person *’ sneludesa 

corporation. 

The expression “person” includes not only ® 
ral person but also a juristic person. Section 3 (891 
of the General Clauses Act makes it perfectly clear 
that the word “person” includes “any company ot 
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GENERAL CLAUSES ACT (1897). S. 3. (39)-Firm. 

asfiooiation or bod^ of individualB whether in’ 
oorporated or not”. {ShadiLal,C.J.). The MUNl* 
oiPAii Committee of Lahore v . Rattan 
OHAND. 72 I. C. 623=24 Cr. L.J. 463=: 

A.I.R. 1923 Lab. 31. 

— S. 3 (39)— Firm. 

The word ‘person’ olearlj includes a firm as 
provided by the General Clauses Act, 1897 ; and 
when the return is made on behalf of the firm by a 
partner, it is the firm that is the person who makes 
the return. {Coutls-Trotter, C.J. at}d Krishnan, J.), 
OOMMB. OF Income-tax, Madras v. Thidai 
Chidambaram Nadan. 90 1.0.549= 

48 Mad. 602=22 H.L.W. 206 = 

. A.I.R. 1925 Mad. 1048=49 M.L..1. 124. 
— S. 3 (62)-Mark. 

rMark by a person able to write but who be- 
longed to illiterate caste was held to be a valid 
signature; A.I.E. 1923 Nag. 182, lUf. (Baker, Offg, 
J. C.). Gulam MOHIUDDIN V. Shanker. 

78 I.C. 79= A.I.R. 1924 Nag. 1$9. 
—8. 8 (62)— Signature. 

r-Bengal General Clauses Act, S,Z Sig- 
nature Means writing name with the intention to 
authenticate the docujnent. 

Speai^g generally a signature is the writing or 
otherwise affixing a person’s name or a mark to 
represent his name, -by himself or by his autho- 
rity with the intention of authenticating a docu- 
ment as being that of or as binding on the person 
whose name or mark is so written or affixed. The in- 
sertion of the name, in any part of the writing, in 
a manner to authenticate the instrument is suffi- 
cient, Although the eignature be in the beginning 
or middle of the instrument, it is binding as If at 
me foot of it. The question always is, whether 

the party, not having signed it regularly at the 

bound by it as it stood, or 
whether It was left, so unsigned beoanse he refused 
to complete it ; but when it is ascertained that he 
meant to be bound by it as a. complete contract, 
the sipiatureifl, forputposesiof execution, efieotive. 
The Oonrta^have gone so fat as to hold that the 

of a telegram was sufficient. 
Borne of the oAses even hold that it matters not for 
what pwpose the signature was put, if in fact it 
MthMticatea the dooument. But the primary 
TOie IB what where the name occurs in the doou- 

S* ®^tli®ntioating the whole, but only 

w puipoae or only with reference to a 

efleotive signature. Johnsoitv 

4H : 2’ottrref v! 

i^ookerjee and 

unoim6r,JJ ). J. &d, Ezibkbil Oo., In re. 

70 I.C. 794=36 Q.L.J. 109=90 Cal. 180= 

3 (S9)-ipplloabmty. 

Where the probabilities are not, and the evi- 

BrihlSte (Bow J O ‘o 

LashmioSJJ', ‘ «■ Beth 

right*. ’ f , .f * f ®‘ 

D. D. VoL. Ill— 66 


GENERAL CLAUSES ACT (1897), S. 6— Sanction 
for prosecution. 

If an auction-purchaser of properties has, under 
law a right to re-payment of his purchase-money 
should he discover that the judgment-debtor had 
no saleable interest in the property, 

Held, that such an alternative contingent right 
is presumed by S. 6 (c) of the Act and is not to be 
deemed to be taken away by the repeal of the enact- 
ment giving such a right. (Uookerjee and Chotzner,. 
JJ,). Makar Ali 11. SuRPADDiN. 70 I.C. 606= 
36 C.L.J. 132=27 C.W.N. 183=50 Cal. 113= 

A.LR. 1923 Cal. 85. 

— 8. 8— Interpretation, 

The repeal or amendment of an Act does not 

affect a right already in existence unless a contrary 
intention is made out expressly or by implication, 
(Dawson-Miller, C.J. and Jwala Prasad, J.). CHAU- 
DHDRI GURSARAN DAS V. AKHODRI PDMESHWAR 
Charan. 104 I.C. 580=6 Pat. 296= 

8 P.L.T. 841= A.I.R. 1927 Pat, 203. 
—a. 6 — Interpretation. 

The word enactment in S. 6 (e) include not 

only an entire law but any section or provision of a 

law. (Daniels, J.). Kashmiri LAL t>. Mt. Kishbn 

83 I.C. 650= S L.R. A. Cr. 99= 

26 Cr. L.J. 90= A.I.R. 1924 All. 568. 

—8. 6 — Letters Patent. 

Amendment of applicability. 

In the case of a repeal by an enactment there are 
clear statutory authorities against retrospeotlvity 
of legislation for instance. S. 38. Interpretation 
Act, 1889. (52 and 53 Vic., c. 63), and S. 6; General 
Clauses Act, 1897. But these provisions do not 
cover an amendment to the Bombay High Court’s 
Letters Patent, which is made by His Majesty 

under the powers conferred by sub-S. (1-A) S 106 

Government of India Act: 3 B.H.O.R. (0. C.J.) 49 

aria The Colonial Sugar Be fining Company Ltd. v 

Irmnj (1905) A.O. 369, Hist. (Fawcett and Mirta, 

JJ.). BADBUDDIN V. SITAHAM. 1141.0. 241 = 

52 Bora. 753=30 Bom. L.R. 942= 

fi c t , . . A ^^28 Bom. 371. 

— S. 6— ProTinoial Acts. 

■ Mallik, J , When an Act of the Governor- 
Qeneral-in-Counoil repeals any enactment, then! 
unless a different intention appears, the repeal 
shall not affect any rights 'acquired under the 
enactment so repealed. This rule also applies to an 
Act of the Bengal Council. {Cuming and 'Mallick 
I«I.). Shiba KALI Kumar t>. Chuni lal. ’ 
103 I.o. 674=31 C.W.N. 1007=A.I.R. 1927 Cal. 748. 
— S. 6— Repeal of Ss. 92 and 93, T. P. Act. 

A judicially declared right of redemption is a 

The rights of a mort^gor who 
has obtained a redemption decree under the T. P, 
Act, SS’ 92, 93 are not mere matters of prooedure and 

by ^e (L P. Code, 1908. {Dantels, A. J. 0.). Ram 
Bup V. Ghani Ahmad. 7 ^ j^q 162= 

o* o sanetiOD for prosecution 

" ■ Amended Code^Effpst of. * 

5" Ptoseoution granted before the 
coming into force of the new Code under whloh 

****^*‘ revocation of 
sanction IB abolished, pan be revoked even after 

the coming into force of the new Code, the riehttJ 
^ply for revocation of sanotion not being a®mere 
matter of pro^dure but of substanUve tight. 
nsr V. Lucas, (1878) 8 A.O 6M • ««ra- 

Siiim lo ni 0. 

Co. T. Irmng, (1806) A.O. 369, Foil. fCoU^X 
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GENER&L CL&USES ACT (1897), S. 8 (l)-8ac- 
cession Act. 

C. J., Spe^icer, Kumaraswami Sastry, Beasley and 
Srinivasa Aiynngar, JJ.). Ramakbishma AIYAB 
Vs SiTHAI AMMAL. 91 1.C. 395=27 Cr.L J. 91= 
1925 M.W N. 684 = 48 Mad. 620=22 M.L.W. 879= 
A.I.R. 1925 Had. 911=49 M.L.J. 223 (F.B ). 
— S. 8 (1)— Succession Act. 

Proceedings under the repealed and re-enact- 
ed Succession Certificate Act must be taxed in 
exactly the same way after as before the Act of 
1925 for there is no substantial difference involved 
in the principle of the provisions. {Martens C. J. 
and Baker, J.). Rajarajeswabashbam v. 
SVAP.DPANANDTIRTH. 103 I.C. 637 = 

29 Bom. L.R. 1031 = A.I.R. 1927 Boro. 499. 
“S. 10— Applicability to decrees. 

Section 10 is based upon the principle that 

parties who are prevented from doing a thing not 
by any default of their own but by the Court itself 
ate entitled to do it at the first subsequent oppor- 
tunity and this principle is a general one and 
applies to the interpretation of decrees of Court. 
{Krishnan, J.). Sankaban v. RamaN. 

87 I.C. 560=1925 M.W.N. 566=21 M.L.W. 469= 
A.I.R. 1925 Had. 743 = 48 U.L.J. 596. 
— S. 10 — Cattle Trespass Act. 

Principle of S. 10 may be applied to Cattle 

Trespass Act, S. 20. 

Although S. 10, General Clauses Act, only 
applies to Acts made on or after 14th January, 1897, 
and does not cover in terms, an Act like Cattle 
Trespass Act passed in 1871, the principle under- 
lying S. 10, General Clauses Act, should bo applied 
to complaints under Cattle Trespass Act, S. 20. 
(Findlay, J. C.). MAHADEO GaNPATI PAXIL v. 
NABHA VISWANATH. 113 I.C. 285= 

30 Cr. L.J. 125 = 12 A. I. Cr. R. 69 = 

A.I.R. 1929 Mag. 96. 

—S. 10— Closing of Court. 

^ — Court open during vacation for receiving 

plaints, etc., is deemed to be open. 

When a Court is adjourned for the vacation but 
the notification states that the Coart will be open 
on certain days for the reception of plaints, peti- 
tions and other papers, the Court cannot be treated 
as closed on those days when it was open for the 
above purpose; 5 51. 189 {F.B.), Foil. 

As a matter of practice, it is well understood 
that plaints, which are not presented in the Presi- 
dency Small Cause Court on the days when the 
ofl&ce is open for receiving them during the vaca- 
tion, becometime-barred after the expiration of 
the period of limitation appropriate to such suits 
and plaintiffs cannot claim to exclude the whole 
of the Small Cause Court's vacation. The words 
“other papers” are very wide and must include 
applications for re-trial of the suit. (Spencer and 
Venkaiasubba Rao, JJ.). THE BBITISB INDIA 

Steam navigation Co. v. h. M. ssabafally. 
70 I.C. 888 = 17 M.L.W. 705=46 Mad. 938= 
A. I. R. 1923 Mad. 435=44 M.L.J. 100. 

—9. 10 — Compromise decree. 

^As neither S. 5 of the Limitation Act nor 

S. 10 of the General Clauses Act applies to a com- 
promise decree, a party who was bound to do a 
particular thing under such decree is not entitled 
to any extension of time on account of the CouKs 
being closed on that day. On the question of the 
date, from which the time should be counted. 
Held, that it should be counted from the date of 
decree. (Daniels, J.C.).ThAm RAZA KHAN u. 
5lT. TAIBA BEGAM. 66 I.C. 273=9 O.L.J. 53-- 

A.I.R. 1922 Oudh 145. 


GIFT-Condltional gift. 

— S. 10— Expiry of time on holiday. 

■Limitation Act, 8. 4 — Time fixed by decree 
expiring in Holidays — Payment on re-opening day 
is within time. 7 N.L.R. 176, FoU. ; 35 B. 75, Ref; 
36 B. 269. Not foil.-, 41 All. 47. Ref. (Batten, J.C.). 
DHAND Singh v. Keshaopbasad. 72 I.C. 388= 

19 N.L.R. 116=A.I.R. 1923 Nag. 246. 
— S. 26 — General and special laws. 

Where the insolvent was entrusted with 

furniture by the OffioialtAssignee for the purpose of 
continuing his business and, in breach of the trust, 
he dispos^ of it to various persons, 

Held, that bis conviction under general law was 
proper, even assuming that the facts proved do 
amount to an offence under S. 108 (b) (2), Presi- 
dency Towns Insolvency Act: 6 M.L.W. 283, J'oll. 
(Waller and Madhavan Nair, JJ.). WILLIAM 
PLYTHE PETBETT V. EMPEBOB. 103 I.C. 448= 

39 H.L.T. 268=28 Cr.L.J. 928= 
A.I.R. 1927 Mad. 1018. 
— S. 26— No two panishmentB. 

Where either of the two offences under two 

different Acts was constituted by the same acts the 
offender could not he punished for both. (Zafar 

Ali, J.). (Hakim) Bahadub Singh v. the Cbown. 

76 I.C. 689=25 Cr. L.J. 225= 
A. I. R. 1923 Lah. 342. 

GESTATION. 

See (1) T.P. ACT. 8. 14. 

(2) EVIDENCE Act, S. 112. 

GHATTI TOMULU. 

See Mad. EST. Land act, SS. 3 (ll), 143. 145. 
GHATWALI. 

See Land Tendbe— Ghatwali. 

GHATWALI LAND REGULATION (BENOAL- 
29 of 1814). 

— Ghatwal can be a mourashi mokararidar. 

— A person may be a mourashi mokararidar 
and also a ghatwal. (1918 P.H.C.C. 305 and A.I.R. 
1924 P.C. 5, Ref.). The distinction between a ghat- 
wall within the regulation and ghatwali which iB 
outside the regulation is that in the former case 
there is no tenure between the samindar and the 
ghatwali who holds direct from the Government 
while in the latter the tenure exists. In the for- 
mer case while the lands of the ghatwali ate 
still deemed to be within the zamiodari. the zamin- 
dar no longer pays the Government revenue for 
them and has therefore, no claim to ““J®'* 
ground rights ; his only right conneoted with these 
lands is to receive the difference between the rent 
naid by the ghatwal and the amount of the Govern- 
ment revenue which was assessed on this part of 
the zamindari ; if the Government does not claim 
the mineral rights there is no one to whom ttiey 
can belong but the ghatwal. But in the latter case 

the zamindar still pays the Government revenne 
on these lands and if the ghatwal claims the 
rals he must show some transaction whion granw 
him the minerals either expressly or by J 

implication. (DasandRoss,JJ.). SAT^ NibAN- 
JAN CHAKEAVARTSr «. SCSHILA 

A.I.R. 1926 Pat. 108. 


P ipt 

See also (1) DEED— CONSTBUCTION. 

(2) Hindu law— Gift. 

(3) Mahombdan LAw^ipt. 

(4) T. P. act, Ss. 122—198. 

(6) Trusts act, S. 3. 

pay maintonance a^*““ ^ 
donot by donee not obsetred by doneo-Propetty 
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GIFT— Impepfddi ^ift* 

rifted can be recovered by donor. (Sir John WalU$.) 
MohAnt Eai V.MT. LACHHMINAKUNWAR. 

101 1.c. 363*1927 M.W.N. 456=26 M.L.W. 94= 

31 C.W.N. 1087= 
39 M.L.T. 1S5=A.I.B. 1927 P.C. 123. (P.C.). 

—Imperfect gift. 

■ " Imperfect gift cannot be given efieot to by 
being treated as a trust. Milroy v. Lord, (1862) 4 Deg. 
F.&J.264 and Richards v. Delbridge, (1871) L, R. 
18 Eq. 11, Foil. (Hanhin, /.). AMAEBNDBA 
Kbishnao. Monimdnjabi DEBI. 

66 l.C. 686=48 Gal. 986=A.I.R. 1921 Cal. 148. 

— LifeeBtate. 

It is possible in this country for a person, 

possessed of estate appertaining solely to himself 
to grant by deed or will an estate to some other 
person which will amount substantially to an estate 
whioh correspondsin extent to that which is known 
in English Law as a “ Life-estate.” I. A. Supp. Vol. 
47 (P.O.), Foil. (Doe and Bucknill, JJ ). BRIJ- 
KISHOBE NABAIN 8iNOH t>. HABBANS NABAIN 
SlNOH. 62 l.C. 611 = 2 P.L.T. 728= 

A.I.R. 1921 Pat. 397. 

— Snbseqoent condition. 

Condition subsequent in a gift whioh is void 

does not affect validity of gift. (Page, J.). Lalit 
Mohan Seal v. Bbojendba Nath Seal. 

96 I.O. 45=53 Cal. 251= A.I.R. 1926 Cal. 561. 
^Trast and gift. 

I Every step token towards proof of a gift is in 

itself profanfo a negation of a trust, for a trust 
retains the actual ownership in the trustee, while 
an endeavour to make a gift is an endeavour to 
divest the property and pass it away to the donee. 
(7iseottnf Sumner.) Hahi'ram Sebowgee t>. 
Madan Gopal Bagla. 114 I. c. S6S= 

1929 A.L J. 406=49 C.L.J. 335=33 C.W.N. 493= 
31 Bom. L.R. 710=1929 U.W.N. 422= 
30 M.L.W. 835=A.I.R. 1929 P.C. 77 = 

57 U.L.J. 581 (P.C.). 
QODAYARI AGENCY RULES. 

See Agency Rules— Qodavabi. 

OOLOm MiTIIE ORDINAHCE. 
28'-Complalnt nndep. 

" — Remedies open. 

Where a complaint as to violation of 8. 28 is 
oronght against a person in a Native Court, all that 
he can do is either to put in defence and if iudg* 
^nb is against him appeal against it or apply for 
Brensfe^ He cannot stop the case by raising a case 
ih another Court and craving by means of deolara- 

is the defence in the 

original Mtlon simply by saying that bringing of 

manyawa Yaw ewua v. Nana stb ofori atta. 

good faith. ** 

See (1) Penal Oodb,S. 62. 

(2) Sp. Eel. act, B. 27. 

sa- 
id) Trusts Act, S. 96. 

goods. 

5m GONTBAOT ACT (1872), Ss. 7&-123 

good will. 

268—266. 

jj) Jabtnbrship. 

(8 Trade Mark. 

(4) Trade Name. 

GOQRDAS jiOTj, ' > 

i BHNaAI, GOONDAB ACT (1 3. 0. QP 1928). 


GOVERNMENT OF INDIA ACT (1913), 9. 30— 
Acquisitions. 

GOVERNMENT. 

See (1) ACT OF STATE. 

2) Crown. 

3) Government op India Act. 

4) Grant. 

5) secretary op State. 

GOVERNMENT OF INDIA ACT (1833, 3 & 4 WILL 
lY. Ch. 85). 

— S. 86— Applicability. 

——It may be that for political, economic or 
other reasons the Government desire to restrict 
the purchase of immovable property in British 
India by the Ruling Chiefs but before suoh a desire 
can be enforced through the law Courts of this 
country it must be shown that the circular issued 
by the Government is one that has the sanction of 
some law binding on the Courts. Section 86 of an 
enactment of 1833, 3 and 4 Williams 4, C. 85 and 
S. 1, Act 4, 1837 passed by the Right Hon’ble 
the Governor-General-oMndia-in-Council on 17th 
April, 1837 have no application to such oases. 
(Fforde and Jai Lai, JJ.), Maharaja op Fabbd 
KOTE V. ANANTH RAM. 1114 I. C. 62 = 

10 Lab. 447= A.I.R. 1929 Lab. 1. 
GOVERNMENT OF INDIA ACT (1858. 21 & 22 
Viet., Ch. 106). 

— S. 65— Applicability. 

——‘^Regulation of Cioil Procedure is not subjeji to 
S. 65. 

The Regulation of Civil Procedure has nothing 
to do with the obligations formerly vesting in the 
East India Company as a trading corporation, for 
lb is incidental to the duties of the ruling power, 
and cannot bo said to be subject to the Govern* 
meut of India Aot. 1858, S.G5. (Ftscounf Sumner.) 
Bhag Chand V. Secp. of State. io 4 I.C 257= 
51 Bom. 725=54 I. A. 338=25 A.L.J. 641= 
29Bom.L.R. 1227=460. L.J.78 = 1927 M.W.N.561= 

1 L.C 291=32 C.W.N. 61=26 M.L.W. 809=; 
A.I.R, 1927 P.C. 176=53 M L.J. 81 (P.C ). 

GOVERNMENT OF INDIA ACT (1915. 5 aed 6 
Geo. Y, Ch. 61 as amended by 1916, 6 and 7 
Geo. Y, Ch. 37. 1919, 9 and 10 Geo. V, Ch. 101, 

Ch. 23 and 1925. 16 and 

16 Geo. V, Ch. 83). 

fis. 29 (5) and 32 — Conunandoeriog order. 

——A commandeering order is one which no one 
but Goyornmeut can make, and being an aot of the 

Sovereign, the Secretary of State evidently oannob 
be sued in respect of it. (CJwUner, J.). KbsSORAM 
PoDDAR<fc Co. t). Secy, op State 

-a nuf “T®* Cal. 969=i.I.E. 1928 Oal. 24, 

0. 29 — Ultra vires contracts. 

T.^hon a sbatulo lays down certain mandatorv 
provisions in regard to the framing of contracts 
between the Secretary of State and a private indi- 
vidual, It 18 no answer to say that because the nro- 
visions wore ignored on particular occasions Ld 
payments were made on contracts whioh were nob 
la conformity with the statute that that should be 
token as a precedent whioh will be binding unon 
the Secretary of State in every case. Contrfota^ to 
be bin^ng upon the Secretary of State must ho 
made in strict conformity with the provi- 
sions laid down m the statute. If they are 
not so made they arc not valid as against him! 

jo « SKo“: 

-s. 
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GOYERNMENT OP INDIA ACT (1913), S. 30— 
Scope and nature of. 

expressed a desire to gift away the land to Govern- 
ment. The Government thereupon withdrew the 
further proceedings relating to the compensation 
and called upon the owner to effect a registered 
gift deed. 

Held, that there can be no withdrawal after 

possession is taken under an award. To vest the 
property in the owner, Government must execute a 
written deed according to Government of India Act. 
S. 30, and therefore any incumbrance created on 
the property by the owner after tho withdrawal is 
Ineffective against the Government, where no writ- 
ten re-conveyance by Government to the owner has 
been effected : 17 M.L.J. 557, Diss. from. 

The owner at the most can acquire the interest 
of a trustee foe the purpose of re-conveying the pro- 
perty to Government and this interest cannot be- 
come subject to any mortgage. {Builedge, C. J. and 
Carr, J.). SECY. OF STATE v. CHETTIAB Pirm OF 
S. R. M. M. R. M. 98 I. C. 323= 

i Bang. 291 = A.I.R. 1927 Rang. 14. 
— S. 30 — Scope and nature of. 

■ — The provision of law laid down in S. 80 (2) is 
mandatory and not merely directory and must be 
strictly complied with in order to constitute a valid 
contract with the Secretary of State for India. The 
act of a person who is not authorized by the Gover- 
nor-General-in-Council, in entering into a contract 
on behalf of the Secretary of State for India is ultra 
vires and there is no valid contract with the Secre- 
tary of State. (Tek Chand and Agka Haidar, JJ.). 
Secy, of St.^te v. G. T. Sariit & Co. 

120 I C. 615 = A. I. R. 1930 Lab. 364. 
— S. 32— Income-tax. 

Section 67 is not ultra vires, as a suit for 

recovery of income-tax wrongly assessed would 
have not lain against the East India Company; 
40 Cal. 391 (P. C.) and 4 M. I. A. 353, Ref. (Bagu- 
ley, J.). R. N. Singha v. Secy, of State. 

109 I.C. 180 = 5 Rang. 825= 
A. I. R. 1928 Rang. 70. 

—8. 46 —Interpretation. 

— . Madras City Municipal Act — Expression — 

Qovernor-in-Couixcil — Meaning of. 

The reference to the Governor-in*Oouncil in tho 
Act could not. in consonance with the general in- 
tent, be regarded as anything other than a refer- 
ence to the executive Government. Therefore, 
the expression Govemor-in-Council in the Act 
should since Government of India Act, 1919, he 
read as the Governor acting with Ministers as pro- 
vided in S. 46. {Srinivasa Iyengar, J.). T. Ekam- 
BARA Naickee V. Madras Corporation. 

99 I. C. 18=1926 M.W.N. 842 = 
A.I.R. 1927 Mad. 22. 
*— S. 46 — Order relating to transferred subjects. 

Nature o/— Certiorari. 

The Madras Presidency is governed in relation 
to transferred subject by the Governor acting with 
Ministers. Whether their advice is followed or 
not, the orders passed iu relation to transferred 
subjects are orders of the Governor acting with 
Ministers and when such orders are sought to bo 
challenged by writs of certiorari, the application 
should bo directed against that body and against 
none else. (Venkatasubba Rao and Madhavan Nair, 
JJ.). Venkataratnam t'. Secy, of State. 

32 M.L.W. 473= A.I.R. 1930 Mad. 896. 

—8. 46~Wrlt8 of certiorari. 

Wli n orders passed by tho Governor acting 

with Ministers are sought to bo challenged by 
writs of cerf’oruri, the writ should be directed 


GOYERNMENT OF INDIA ACT (1915), 8. 65— 
Scope. 


against that body and against none else. {Venkata- 
subba Rao and Madhavan Nair, JJ.), VENKATA- 
ratnaji V. Sect, op State. 

32 M.L.W. 475 = A.I.R. 1930 Mad. 896. 
— S. 49 — Delegation of powers. 

When certain powers are given by statute to 

the Governor acting with the Ministers one of two 
things, must be clearly established, either that the 
power was, as a matter of fact, exercised only by 
the Governor with the Ministers or else that the 
power is notified as having been so exorcised as to 
make it incapable of being called into question. 
Tho Government may, in the course of its adminis- 
tration of executive functions, delegate many 
things to subordinate officers. But no such dele; 
gation is proper or possible when the right, more 
especially in the nature of a discretion, is created 
and given by statute in a particular manner. 

The requirement of R. 5 under the Madras City 
Municipal Act that the dispensing with shall bo by 
the special order of the Governor with the Minis- 
ters must be strictly carried out. It is not power 
that can be delegated or that can be exercised 
under any departmental rules by any poisons 
other than the persons constituted as the proper 
authority : 42 Mad. 885, Rel. on. (Srinivasa Iyengar, 
J.). EKAMBARA NAICKEB V. COMilR. OF MADRAS 
CORPORATION. 99 I.C. 18=1926 M.W.N. 842= 

A.I.R. 1927 Mad. 22. 


— 3. 43— Orders issued by Secretary. 

The Government orders issued "by order of 

tho Government. Ministcry of Local Self-Govern- 
ment" and signed by the " Secretary to Govern- 
ment," though reqxiired by R. 37 to be issued by 
the Governot-in-Council are valid in view of p. 49 
(1), Government of India., Act. {Odgers and 
M^havan Nair, JJ.), MD. RAZA Saheb v. SaDA- 
SIVA Rao, 92 I. C.. 918=49 Mad. 49= 

1926 M.W.N. 467= A.I.R. 1926 Mad. 297. 

— S. 61— Re distribution of territories. 

Re-distribution of territories does not by it- 
self make an Act inapplicable in a place in which 
it was already in force. (MuJeerji and Bose, JJ.). 
Satya Ranjan Roy v.^annapubna Dasi. 

114 I.C. 686=48 0. L. J. 323= 
A. 1. R. 1929 Cal. 143. 


-8. 65— High Court. 

Aston, A. J'.O.— Even the exercise of jurisr 

iiction of a High Court under the Charter Act 
n British India is subject to the general legisla- 
live power of the Govetnor-Genetal-in-Counoil : 
t Cal. 172, Ref. {Percival, J.C., Aston, Rupchand 
Silaram and DeSouea, A.J.Cs.). EMPEBOBtv. JiAND. 
Ill I. C. 863=22 8.L.R. 349=29 Cr. L-J. 945 = 

A T R 1Q9R Rind 149 IF.B.). 


—8. 65—* Person.’ 

The expression "person" as used in S. 65, 

includes any body of persons, corporate or incorpo- 
rate. {Mukerji and Niamatullah, JJ.). RampbA- 

SAD, In nu^tUr of. ^ ill 389. 


65— Scope. 

— If a party has aright of action against the 
; India Company, that tight cannot be taken 
y by any Act of the Indian Legislature after 
josscssions of the company are vested m tne 
vn: 40 Cal. 39. Eipl. {Macleod, C.J. and Shah, 
Damoddr Tukar.\m V. Secy, of State. 

62 1. C. 673=48 Bom. il61« 
23 Bom. L. R. 492= A. I. R. 1921 Bom. 367. 
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OOYBRHMBMT OF IHDIA ACT (1913), S. 72- 

Emergency. 

— S. 72— Emergency. 

Authority of the Governor-General — Finality 

^Per Broadway, /. — According to S. 72 of the Act 
it is the Governor-General, and Governor-General 
alone, who is concerned and the intention of the 
framers of the Act is to leave it to the Governor- 
General to decide, as a pure act of administration 
whether a state of emergency exists which calls for 
an Ordinance and that his decision on that point 
is final and not liable to consideration by the 
Courts although it is open to the Courts to decide 
whether, in making the Ordinance he has kept 
his terms within the provisions of the Act; De 
TeWeitif V. jTnag^s, (1918) A.C. 557, Bei. on. 

Per Bhide, J . — The existence of an emergency 
and the purpose of an Ordinance can be looked into 
by a Court of law. If, however, there are circum- 
stances which are reasonably capable of being 
looked upon as giving rise to an “emergency” the 
Court will not be justified in interfering even if it 
is inclined to take a dlfierent view on the facts, 
because legislature has invested the Governor- 
General with a discretion in very wide terms Uj 
exercise his powers under S. 72 and hence bis deci- 
sion is entitled to great weight. [Broadway and 
Bhide, JJ.). DES RAI v. EMPEBOR. 

A.I.R. 1930 Lab. 781. 


—S. 72— OYerridihg existing law. 

■ Ordinance 8 of 19^)— Validity. 

Althongh the provisions of the Ordinance have 
the efieot of depriving the accus-od person of a right 
to be tried by a.Sessions Judge aided by assessors 
ahd a right of appeal to the High Court, still as 
these rights are given by the Ciicpdual 'Procedure 
Code whichis. only an Act of the tluSian legisla- 
ture ;it can bp overridden by the Indian legislature 
.the Qovernoi-Genetal-in-Couucil and the Gover- 
nor-General acting by himself. The terms of the 
Oxdinajice, therefore, do not vitiate the piovisions 
of the Government of India Act and hence the 
Ordinance is not uUra vires. [Broadway and Bhide, 
Jf.). DBS Rai V, Emperor. 

A.I.R. 1930 Lah. 781 


—8. 72— Power of High Conrt. 

^ -Ordinance, whether intra vitca or ultra vires. 
‘“Decision of. 

High Court can examine an Act of the 
legislature whether enacted by the legislature itself 
or' by the Govemor-General-in-Council or by the 
Governor-General, in order to se© whether the said 
Aot or Ordinance has been made and promulgated 
within the scope of the powers conferred on the 
^gislature, the Qovemor-General-in-Couaoil and 
the Goyemot-Geneial respectively, by the Govern- 
ment of India Act, 1919; A.I.R, 1920 P.C. 23 and 
J^Dal. 172 (P.O.),EeZ. pn. [Broadway and Bhide, JJ.). 
pEs Rai «. Emperor, a.I.R. 1930 Lah. 781. 


— S. 72.D— Rules under -Rule 91— Demand fo 
- grant. 

Bays and except what is provided for ii 
E.72-D of the Government of India Act and R. 9 

^ Rules and Standing Orders, there cannot b 
made any demand for grant even if His Exoolleno- 
the Governor makes a recommendation for appro 
pnatioD of provincial revenues on occasions no 
provided for in the said section and the said rule 
(0; 0, Qhose, J.), shamkbe Roy GHowDHuay % 
;H|B.A;:Ootton. 89 1. C. C.L.J. 819= 

A-I.R. 1928 Cal. 872 


GOYERNMEHT OP INDIA ACT (1919), S. 80-A) 
Cl. (1)— Interpretation. 

— S. 72-D, Rules under— R. 15 — Finality of Presi- 
dent’s decision. 

Rule 15 does not exclude the jurisdiction of 

the High Court. It is a Rule by which the mem- 
bers of the Bengal Legislative Council are bound, 
and it means nothing more or less than this that 
when the President has given his decision on a 
point of his order, his decision is final, so far as tha 
members of the Council are concerned, and that it 
cannot be questioned by anybody within the Coun- 
cil. The presence of the word“fioal” inB.15 does not 
exclude jurisdiction of the High Court, nor does it 
conclude the matter. It is a word which is to be 
found in numerous statutes sometimes it ha? 
been held with reference to the context in which it 
appears that the word 'final' means final for all 
purposes, and excludes jurisdiction of the Courts; 
sometimes it has been held notwithstanding the 
existence of the word ‘final’ tha jurisdiction of the 
Courts is not excluded. [C.C. Ghose, J.). SHANKEB 
ROY CHOWDHURY V. H.E.A. COTTON. 

85 I.C. 14=40 C.L.J. 515 = 
A.I.R. 1925 Cal. 373. 
— S. 72-D (3) (4)— Interpretation. 

In Cl. (3) to S. 72-D, as amended in 1925, 

the words * ‘payments or emoluments payable to or 
on account of a person in respect of hie office” 
include the tour expenses and the travelling allow- 
ances of tho Governor and the Members of his 
Council and the Inspector-General of Police and 
therefore these expenses are non-votable items. 

Even assuming for the sake of argument that the 
“tour expenses” and the “travelling allowances” 
were not exempted from being submitted to the 
vote of the Council, the question cannot be raised 
before the High Court by reason of Cl. (4). [Daw- 
son-MiUer,C.J., Jwala Prasad and Buclenill, JJ.), 


ARISHNA BULLABH SAHAT v, GOVERNOR OP 
Bihar & Orissa. 96 I.C. 791= 5 Pat. 695= 

7 P.L.T. 699=A.I.R. 1926 Pat. 809 (P.B.). 
— S. 79— Spaoial tribunal. 

Creation of — Powers of the Local legislature. 

The words “to make laws for the peace and good 
Government of the territories fox the tlmg being 
constituting that Province” in S. 79 are very wide 
and include a power to direct that disputes of 
a particular kind shall he decided in a partioular 
way and before a tribunal specially created for the 
purpose. [Lindsay, Kanhaiya Lai and Daniels, JJ,). 
ABDUL Rahman v. Abdul Rahman. 

87 I.C. 81=47 All. 513=23 A.L.J. 385= 
6 L.R.A. Civ. 191= A.I.R. 1928 All. 380 (F.B.), 
—8. 80-A, 01. (1)— Interpretation. 

-^Courtoflawis not competent to consider the 

merits of a particular enactment. 

The words “for the peace and good Government” 
are used because they are words of the widest 
signifioanoe and it is not open to a Court of law to 
consider with regard to any particular piece of 
legislation whether in fact it is meritorious in tho 
sense that it will conduce to peace or to good 
Government. They are words which are intended 
to give subject to the restrictions of the Act, a 
legislating power to the body which it invests with 
that authority. There is nothing in that expression 
which can bo the foundation of any reasonable argu- 
ment to the effect that the Criminal Law Amend- 
ment Act of 1926 was outside the jurisdiction of tha 
local legislature. [Bankin, C.J. and Maaumdar J 1 

Qibbndra Nath «. birbndba Nath ’ 

102 I.C, 647=54 Cal. 727=31 C.W.N. 893= 

8 A. I. Cp. R, 121= A. I. R. 1987 Cal. 198 
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GOVERNMENT OP INDIA ACT (1915), 3. 80 A, 
Cl. (4)--Interpretation. 

— S. 80' A, Cl. (9)— Interpretation. 

Affect "—Meaning of. 




^ Clause 4 is doubtless wider than the mere provi- 
sion that the local legislature shall not have power 
to repeal an Act of Parliament and the word “affect” 
may cover any interference with the will of Parlia- 
ment as expressed in a statute. But what Cl. 4 of 
8. 80'A refers to and preserves from interference is 
the effect of an Act of Parliament by its own force 
as a determination of the will of Parliament with 
reference to a particular subject-matter. It may 
well be that it guards against any possibility that 
a local legislature might attempt to interfere with 
the operation of Acts of Parliament that do not 
technically extend to India. But it cannot be con- 
strued as meaning that because in 1726 when there 
was no other law, the Courts in Calcutta adopted 
the law that prevailed at home subject to many 
modifications, therefore any part of that law so in- 
troduced which originated in statute as distinct 
from common law cannot be interfered with by the 
local legislature. (Rankin, C. J. and Mazumdar, 
J.). GIRBNDBA NATH v. BIBENDRA NatH. 

102 1.0.697=59 Cal. 727 = 
31 C.W.N. 593=8 A. I. Or. R. 121 = 

A.I.R. 1927 Cal. 996. 

— S- 80 (A) -Scope and interpretation of. 

— — Section 80 (a) cannot be interpreted to mean 
that no local legislature can, by reason of those 
words, repeal or alter any enactment of its own. 
(Kanhaiya Lai and Lindsay, JJ.). SAB JU Prasad v. 
Bhagwati Prasad. 88 I.C 297 = 

23 A.L.J. 373=6 L. R. A. Civ. 337= 

A.I.R. 1925 All. 592 

— S. 80-A. Cl. (9)— Validity of acts. 

The Bengal Criminal Law Amendment Act 

of 1925 does not affect Acts of Parliament and is 
not ultra vires of the local Government that passed 
it. (Banfctn, C. J. and Mazumdar, J.), GIRENDRA 
Nath V. BiRENDRA Nath. 102 I.C. 697= 

69 Cal. 727 = 31 C.W.N. 593 = 
8 A.l. Cr. R. 121 = A.1.R. 1927 Cal. 996. 

— S. 96 ' B— Dismissal of oflBoers. 

•^—^Prerogative of the Crovm. 

Section 96 B, so far from abrogating the prero- 
gative of the Crown with regard to the dismissal of 
persons in the Civil Service, reiterates and em- 
.phasises the fact that the tight of dismissal at 
pleasure still exists and enacts that that right is 
only limited in so far as there are definite and 
special or particular rules or regulations laying 
down the method by which or the circumstances in 
which the right is to be exercised: Denning v. 
Seev. of Stale, 37 T. L. R. 138, Bef.\ A. I. R. 
mi Ca\.Zn,Dist.(Costello, J.). BiMALCHARAN v. 

Trustees, Indian museum. 67 Cal. 231= 

A.I.R. 1930 Cal. 909. 

■Wrongful dismissal — Breach of formalities 


under R. li^Suit^Maintainabilily. 

Whore a person, who occupied the position oi 
E. A. 0. was dismissed from his appointment and 
ho brought a suit against the Secretary of State 
for India in Council for damages for wrongful 

dismissal on the ground that 
R 14 and the Circular G. No. 18 of 28th April, 1926, 

issued by the Government of Burma. Central 
Department were not followed though 
rely on the alleged breach of the Procedure a d 
down in Circular G . No. 18 ; us such order is pu ely 
an exccutiMi 01 x 0 . he is not precluded from ^““3 
ing his action and decision of the case will depend 


GOVERNMENT OP INDIA ACT (1915), S. 108 (2) 
— Reyenue. 

on the consideration of the alleged breach of the 
formalities laid down in R. 14. Gould v, Stewart, 
(1896) A. C. 575, Appl.; A. I. R. 1927 Cal. 811, Rel. 
on. (Ctinliffe, J.). J. R. Baroni v. SECY. OP 
State, 120 I.C. 695= A.I.R. 1929 Rang. 207. 

Rules regarding Civil Service, R. H— Strict 

observance. 

The provisions of R. 14 of the rules regarding 
Civil Services in India which are manifestly in- 
tended for the protection and benefit of the officer, 
are inconsistent with importing into the contract 
of service the term that the Crown may put an 
end to it at pleasure and therefore, before a police 
officer may be dismissed, the procedure laid down 
by R. 14 must be followed. Gould v. Stuart, 
1696 A.C. bib, Foil. (Buckland, J.). Satischandba 
Das V. Secy, of State. 101 I.C. 581= 

59 Cal. 99 = A.I. R. 1927 Cal. 311. 
— S. 96-B. sub- 8. 4— Scope. 

Sub-S. (4) is not sufficiently wide to cover 

rules regulating General Provident Fund (Obifer). 
(Kendall, J.). Secy. OF State v. Horchaban. 

117 I.C. 622=1929 A L.J. 670= 

51 All. 84S = A. 1. R.1929 All. 917. 
—8. 106 (1-A)— Letters Patent. 

General Clauses Act (1897), S. 6 — Seotion6 

does not apply to an amendment to Bombay High 
Court's Letters Patent as it is made not by an en- 
actment but under sub-S. (l*a). S. 106 : 8 B.H.C.R. 
(O.C.J.) 49 and Colonial Sugar Refining Com- 
pany. Ltd. V. Irving, (1905) A. C. 369, Dwi. (Fawcett 
and Mirza, JJ ). BADRUDDIN ABDUL RAHIM ». 
SlTARAM ViNAYAK APTEB. 114 I.C. 241 = 

52 Bom. 753=30 Bora. L.R. 942= 
A.I.R. 1928 Bom. 371. 

— Ss- 106 and 107— Making of rules. 

5ancfton. of Local Government — Necessity for. 

There is nothing in the Government of India 
Act or in the Civil Procedure Code, which requires 
that the rules which the High Court may make 
for the conduct of its own business or for the regu- 
lation of the pleaders appearing before it should 
have the sanction of the Local Government. 
(Devadoss, J.). In the matter of A Vakalath. 

109 I. C. 206=A.I.R. 1928 Mad. 472. 
—8. 106 (2)— Revenue. 

Jurisdiction of Sigh Court. 

In matters affecting the revenue, the original 
side of the High Court, and that side alone, is 
debarred from interfering in revenue matters ; 
(35 M. L. J. 33, Ref .), Collection of money by sale 
of smuggled goods is a matter affecting the collec- 
tion of revenue though it be in the nature of a 
penalty. (Coults-Tr otter, C. J. and Beasley, J.). 
Govindarajulu Naidu V. Secy, of State. 

105 I.C. 576=50 Mad. 949= 
89M.L.T. 304 = 26 M.L.W. 568= 
A. I. R. 1927 Mad. 689=53 M.L.J. 389. 
■High Court can compel Revenue Authority 
to do its statutory duty. (Lord Phillimore.) 
ALCOOK & Co. V. Rev. AUTH. 76 I.C. 392= 

26 Bom. L. R. 920 = 21 A L.J. 689=80 I.A. 227= 

1923 H.W.N. 557 = 97 Bom. 792= 
33 M.L.T. 267 = 18 M.L.W. 918=9 L.R P.C. 188 = 

39 C. L. J. 302=28 C.W.N. 762= 
A.I.R. 1923 P.C. 138=96 M L.J. 592 (P.C.). 

Order against Revenue authority under Spec*- 

fic Relief Act, 'S. 45, to make reference to B\gh Court 
cannot be passed. 

The Qovernmont of India Act, S* 106, prohibits 
an order to be passed against the Chief 
Authority under S. 46 of the Specific Reliel 
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00¥&BHHENT OF INDIA ACT (1915), Si. 106 ft 
107— Yalidity of rnlei. 

Act requiring the latter to make a reference to the 
High Court under S. 61 of the Income Tax Aot, 
1918. 

The effect ofS. 51 is not to partially repeal S. 106 
even to the limited extent of allowing the High 
Court to exercise Original jurisdiction when there 
are allegations of bad faith. {Wallis, C. J. and 

Oldfield, J.). Chief Commh. of income-tax, 

MADfiAS V. ANANTAPUR GOLD MINES, LTD. 

6S I. C. 682=4i Had. 718=14 H.L.W. 105= 
1921 U.W.N. 502=A.I.R. 1921 Had 524= 

41 M.L.J. 177. 

— Ss. 106 and 107— Yalidity of rules. 

■Section 106 is the general section that deals 


^Ith the jurisdiction of the High Court and the 
terms of that section are wide enough to include 
the special powers mentioned in S. 107. It does 
not therefore si^ify whether the power to settle 
Court-fees is derived from S. 106 or from S. 107 : 
for, in either case the power is ultimately to be 
traced to S. 106 itself and S. 106 is one of the pro- 
visions of the Government of India Aot, which the 
Governor-General in-Counoil may repeal or alter. 
There is nothing to prevent the Indian Legislature 
from making rules pertaining to Court-fees applic- 
able to the original side and therefore Be. 10 and 
11, 0. 88. are not ultra vires of the Indian Legisla- 
ture. {Venhalasubba Boo, J.). Yelumalai v. 
KUPPAMMAL. 109 I.C. 173=27 H.L.W. 760= 

A. I. R. 1928 Had. 385=54 U.L.d. 263. 
— B. lOe—WpIt of eertlorari. 

Power to issue writ of cerftornri falls within 
original jorisdieiion as distinguished from appel- 
late or other jurisdiction— High Courth as no 
juxlsdiotion to issue writ of certiorari against 
Governor acting with Minister for Fublio Health 
Jurisdiction. {Venkatasubba Bao and Madhavan 
Nair^ JJ.). PeNUGONDA VBNKATARATNAM v. 
Sboy. op State. 32 H.L.W. 475= 

B A.I.R. 1930 Had. 896. 

—8. 107— Abase of poveri. 

~ ® Magistrate abuses his power under 

f o Mniedy is probably to invoke the power 
of S. 107, Government of India Aot. {Bamesam, /.). 
YBDAPPAN SEBVAI V. PBRIANNAN SEBVAI. 

I.C. 279=28 H.L.W. 506= 
1928 H.W.N. 779=52 Mad. 69=1 M.Cr.C. 804= 
aOCp.L.J. 119 = 12 A.I.Cp.R. 17= 
a ^ A l-R. 1928 Mad. 1108 = 55 H.L.J. 621. 
—a. 107— Board of Revenue. 

--—If SubordinaU to the High Court. 

Beotion 18. Charter Aot Replace by S. 107, Govera- 
ment of India Aot provides that every Court subieot 
5®“®»PP®WatejnriBdiotionofthe High Court is 
jubjeot to Its power of suparinbendenoe. Beading 
tteseWp provisions together every Civil Court of 
we Presidency is subject to the High Court’s 

iPower of superintendenoe, in other words, is sub- 

Oidlnato,to that Court : 9 Cal. 296 (P.O.), FoU. 

CoMts, although so designated, on 
“®'® Nwited juriadiotlon, are 
properly understood, Civil Courts, 
officers having been by the very 
, of, the Aot, constituted Courts, when hearing 

»PPRoat*®n8, it is a necessary 
rWJwv,,^at the Board, governed as it is by the 
sms nUesofprocedure, should also be deemed a 

with the same matters' at a 

R w assume that the Courts mentioued 

of India Aot (8. 16 
lio^ng lubjeot to the High Oqntb’s 


GOYERNMSNT OF INDIA ACT (1918), S. 107— 
Inherent power. 

appellate jurisdiction, are restricted to suoh Courts, 
as were in existence, at -the lime of the passing of 
the Chatter Act or the issue of the Letters Patent. 
{Phillips, Odgers and Venkatasubba Bao, JJ.), 
Ri^GHUNADHA PATRO V. GOVINDA PATBO. 

114 I.C. 161 = A.I.R. 1928 Mad. 1032= 

55 H.L.J. 798 (F.B.). 

— S. 107— Election petitions. 

The High Court has no jurisdiction to in- 
terfere with orders passed by Sub Judge or 
District Judge on petitions presented under the 
rules for the decision of disputes as to the validity 
of an election held under Madras District Munioi* 
palities’ Act, as they are not Courts as defined by 
C.P.O.: 21 Bom. 279, Foil. {Devadoss. J.). M. DEI- 
VANAYAGAU PiLLAI V. P. T. S. DlWAN MOHIDEBN 
ROWTHEB. 70 I.C. 780= 16 M. L. W. 827= 

1922 H.W.N. 818= A.I.R. 1923 Had. 169= 

41 H.L.J. 39. 

— S. 107 — Errors of law or fact. 

■ T he power of superintendence vested in 
High Court and embodied in S. 107 of the Govern- 
ment of India Aot, was not intended to authorise 
the Court, in the exercise of the authority so given, 
to interfere with and set right the orders of a 
subordinate Court on the ground that such order 
proceeded on an error 'of law or an error of fact: 
9 All. 104, FoN. {Meats, C.J. and PiggoU, J.). Adta 
SABAN V. JAGANNATH. 78 I. C. 391=46 All. 323= 

22 A.L.J. 235=5 L.R.A. Rev. 49 = 

A.I.R. 1924 All. 561. 

— 8. 107 — Ex'parte decree. 

Unless a case of denial of the right of fait 

trial can be made out High Court will not interfere 
under S. 107 of the Government of India Aot. 
Where the Court determines acoordlng to law the 
question of fact whether sufficient cause has been 
made out there can be no denial of the right of fair 
trial. {Mullick and Ross, JJ.). JAGDIP SINGH v. 
Habeu Gingh. 89 I.C. 863= A.I.R. 1926 Pat. 37. 
— S. 107— Inadequate decision. 

— -—Decision under 8. 73, Village Courts Act, is 
revisable when it is hopelessly inadequate. 
{Mullick and Bucknill, JJ.). BlSHUN MOHAN 
Sahay V. Nab AYAN Prasad asthana. 

74 l.G. 140=A. I. R. 1924 Pat. 434. 
— S. 107 — Indefinite postponement. 

——If the effect of an order of the Trial Court in- 
definitely postponing the trial of an issue of fact is 
an almost certain loss of material testimony to 
plaintiff as well as defendant the High Court will 
interfere in the exercise of its powers of eupetin- 
tendenoe though S. 115 of the Code may not apply 
(ifttZlic^^and Boss, JJ.). BHIMNATH V. JAGARNATH 

89 I. C. 814= 1928 P. H. C. C. 294= 

« A. I. R. 1928 Pat, 671. 

— S. 107— Inherent power. 

Criminal cases. 

It is now well settled that a High Court is oom- 
petent, in the exercise of the power of superinben- 
denoe vested in it under S. 107 of the Government 

(which replaced S. 16 of the 
.IndianHigh Courts Act, 1861) to set aside pro- 
. Medings instituted without jurisdiction by a Subor- 
dinate Court under B. 1« of the Cr, P. Code* 
-such power of superintendence can be exeroised 

r proceedings under Chapter XII 

(which comprises Ss. 145-148) are not prowedinga 

. within the mining of that section. The Hbfh 
. Court can, when it sets aside the DTooeedwf 
■ prqoeed to give such consequential d^iraotion^a; 
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may he found necessary in the interests of justice 
in the circumstances of the particular case. Al- 
though the Criminal Procedure Code does not 
contain a provision corresponding to S. 151 of the 
C. P. Code, yet the inherent power of Courts is in 
no sense restricted in application to civil cases; 
it is equally applicable to criminal matters. The 
power is not capriciously or arbitrarily exercised; 
it is exercised ex dehito jicslitiae to do that real and 
substantial justice for the administration of which 
alone Courts exist; but the Court, in the exercise 
of such inherent power, must be careful to see that 
its decision is based on sound general 'principles 
and is not in conflict with them or with the inten- 
tions of the Legislature as indicated in statutory 
provisions. Where in a dispute as to lac between 
tenants and zamindars it was manifestly impossi- 
ble to restore the physical condition of things as 
they existed when the proceedings under S. 145 
were instituted and where the title was in dispute 
and the Court was not in a position to make an 
assumption as to possession in favour of either 
party, 

Held, that in such circumstances, the best course 
to adopt was to keep the property in the custody of 
the Court pending decision by a Civil Court on the 
question of title: 1 M.L.W. 1032; Hood Barrs v. 
Heriot, (1896) A.C. 174 and Peruvian Guano Co. v. 
Dreyfus Bros., (1892) A. C. 166, Ref. (^^ook€rjee, 
Ay.C.J., Fletclter, Chatterjee, Richardson and Ohose, 
jj.). PIGOT V. Alii JUHOUAD MANDAL. 

60 I.C. 325=48 Cal. 522=22 Cr.L.J. 213= 

A.I.R. 1921 Cal. 30(8.B.). 
-^S. 107 — InsolYency Judge. 

If can exercise powers under S. 107. 

The power of superintendence as contemplated 
by S. 107 is exercised by the High Court as a whole 
in what is the execution capacity and not by a 
single Judge exercising insolvency jurisdiction. 

Therefore, where the Insolvency Judge of the 
High Court made the order staying insolvency 
proceedings in the Court of the District Judge at 
Hooghly, 

Held, that the District Court at Hooghly which 
is a Court of concurrent jurisdiction with the 
Insolvency Court of the High Court was not bound 
by the order of stay. (Cuming and Mallick, JJ). 
SASOON AND Sons Ltd. v. Gasto BbhariDe. 
103iI.O. 754 = 31 C.W.N. 8§7 = A.I.R. 1927 Cal. 629. 


“8. 107— Interpretation. 

'^Appellate Jurisdiction." 

(Per RoMnson, C. 7.)— The expression “Appel- 
late Jurisdiction” in S. 107 does not necessarily 
imply that there must bo some right of appeal. The 
expression is used merely to indicate the limits of 
the jurisdiction of the Court so as to cover the 
largest area over which its jurisdiction extends. 
(Robinson, C. J., Heald and Rutledge, JJ.). 
MOHIDEBN V. BUKSHI RAM. 91 I.C. 627= 

3 Rang. 410= A.I.R. 1926 Rang. 33 (F.B.). 

— S. 107--Mi8*u3e of powers. ^ « a 

Mis-use of powers under S. 145, Cr.P. Code — 

Judicial discretion not exercised-High Court can 
interfere. (B. B. Gkoseand Chotzner, JJ.). ArAn 
SABDAB V. HABA SUNDER MAZDMDAB. 

71 I.C. 225 = 27 C.W.N. 171 = 37 C.Ii.J. 39= 
24 Cr. L.J. 97 = A.I.R. 1923 Cal. 95. 

—8. 107 — Nature of powers. 

The powers of a High Court under S. 107 are 

not merely administrative hut judicial also, and 

they may be called in aid when an order is so bad 

on the face of it as to be in a sense a denial of 


GOVERNMENT OP INDIA ACT (1915), 8 . 107- 
Powers of High CoQrt. 

justice; 1 P.L.T. 467, Foil. (Wort, J.). Mt. 
MAHARDP KUER V. JIAHABIR SlNGH, 

105 I.C. 131=9 P.L.T. 323=A.I.R. 1928 Pat. 111. 

—8. 107— Negligence of petitioners. 

The powers of superintendence under Govern- 

of India Act, S. 107 are not to be lightly exercised 
especially where the petitioners were guilty of 
negligence. (ifuUick and Bucknill, JJ.). (MT.' 
BiBi) Zatnab V. Paras Nath. 75 1. C. 430= 
2 Pat. 800 = 4 P.L.T. 491 = 1 P. L.R. 361 = 

A.I.R. 1924 Pat. 37. 
—8. 107— Order for taking accounts. 

Suit for accounts of income of property- 

interlocutory order— Ultimate decision appealable 
— Order not to bo revised unless directions given 
for taking accounts are improper. (Dawson-Miller, 
C.J.and Mullick, J.). HARIHAR PRASAD SINGH 

V. Kesho Prasad Singh. 

3 P. L.T. 638= A.I.R. 1922 Pat. 598. 
—8. 107— Orders in executive capacity. 

Suit for possession of house dismissed — 

Plaintifi subsequently presenting application that 
defendant having disappeared bis movables should 
be taken into possession by police— Order by Magis- 
trate accordingly — Subsequent application by 
defendant to set aside previous order dismissed— 
Both orders held to he passed in executive capa- 
city under Police Act and High Court held to have 
no jurisdiction to reverse them— Government of 
India' Act. S. 107 held to have no application : 
4 P. R. 1908 Cr. ; A.I.R. 1927 All. 193 ; A.I.R. 1926 
Bom. 551; 24 Mad. 121 ; 36 Mad. 72 ; Ex parte Brad^ 
laugh, 8 Q. B. D. 549, Dist. (Jai Lai and Currie, 
JJ.). Abdul Shakub v. Mahadev parshad. 

A.I.R. 1930 Lah. 539. 


— 8. 107— Panchayat Court. 

The High Court cannot interfere with the 

order of a Panchayat Court under Ss.435 and 439 of 
the Criminal P. C. But under S. 107 of the Govern- 
ment of India Act the High Court has powers of 
supervision over all the criminal and Civil Courts lu 
the Presidency, and when a grave error of a Panoha* 
at Court which is not governed by the provisions of 
the Cr. P. Code appears on the face of the record 
the powers given by S. 107 of the Government of 
India Act could bo invoked to correct such error. 

Where the judgment of a Panchayat Court con- 
victing a person under S. 426 of the Penal Code, 
docs not mention the value of the amount of loss 
or damage alleged to have been caused, the High 
Court will set aside the judgment in the exercise of 
its powers of superintendence under S. 107 of the 
Government of India Act. (Devadoss, J.), JIUNI* 

gadu V. Emperor. 

88 I.C. 521 = 1928 M.W.N. 600= 

26 Cr.L.J. 1161 = A.I.R. 1925 Mad. 1144. 

—8. 107— Persona deslgnata. 

The first (now Chief) Judge of the Rangoon 

Small Causes Court, when exercising the powers 
vested in him by S.18 of the Rangoon Rent Act, 1920 
(S. 20 of Act 9 of 1925) exercises those powers not as 
a Court but as a persona designata and therefore his 
decision thereunder is not subject to the revisional 
jurisdiction of the High Court. A.I.R. 1926 Rang.26, 
Foil. ; A.I.R. 1928 Rang. 94 (F.B.), OverruM. 
(Rutledge, C.J. Heald, Chari and Maung Ba, JJ.). 

H.A. AZIZ V. KILYOBOT. . _ ^ 

98 I.C. 902=4 Rang. 804= 

5 Bur. L.J. 117= A.I.R. 1927 Rang. 1 (F.B.). 
— B. 107— Powers of High Court. 

The High Courts have under S. 107 of 

aovemment of India Act not only administrative 
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OOyBBNHENT OP INDIA ACT (1915), 8. 107— 
PovePB of Vftofttion Jod^e. 

but judioial pows- In the exercise of its power of 
superintendence it can direct a subordinate Court 
to do its duty. It cannot howeyer set it aside on 
the ground of error of law or of fact. In the exer- 
cise of its superintending power, it will not ordi- 
narily interfere except in oases of grave and irrepar- 
able injustice. Thus it can interfere with orders 
under S. 36 of the Legal Practitioners’ Act if the 
section has not been complied with or if the person 
proceeded against was not given a reasonable op 
portunity of defending himself. {Addison and Hil- 
ton, JJ.). CHATAR BHUJ V. Emperor. 

31 P.Ii.R. 542= A. I. R. 1930 Lah. 839. 
— S. 107— Powers of Vacation Judge. 

■ -"There is no provision of law by which the 
High Court can in the first instance receive a 
plaint which ought to be filed in some inferior 
Court within the Presidency and pass orders pend- 
ing the disposal of the suit and although the Court 
in which it was to be filed was closed owing to 
vacation, the Vacation Judge of the High Court 
cannot entertain such a suit except perhaps where 
the claim has arisen within the limits of the ordi- 
nary original civil juri»idiction of the High Court 
and where the High Court has concur- 
rent jurisdiction along with other Courts of the 
Presidency town: C. M. P. 1498 of 19l9, Foil. 
{Ramesam, J.). JUMNA BAI v. BAMANATHAN 
OBETTIAB. 113 I.O. 412=28 M.L.W. 

52Mad.52=A.l.R. 1929 Had 29 = 

55 U. L. J.690. 

-H3. 107— Powers when exercised. 

Although an order may be wrong and may 

involve hardship to one or other party, S. 107 can- 
not be invoked to revise suoh orders when the 
resulting hardship is not unusually grave or irre- 
parable. {Bhido,J.). TOMLINSON V. WILLIAMS. 

A.I.R. 1930 Lah. 448. 
The powers vested in High Court under 
8 . lOT should be exeroieed very rarely aud in ex- 
ceptional circumstances to prevent real hardships 
or injustice. iJai Lai, J.). BURMA Oil CO. u. 
ADAMJI MAMOONJI, 97 1.0.390 = 

27 P.L.R. 831=8 L.L.J. 578= 
A.I.R. 1927 Lah. 14. 

—Order /or local invcdtigaHon. 

The High Court shouldnot interfere in revision 
or under powers of superintandenoe to prevent 
what would be a oalamitous waste of time and 
zuoney if local investigation were to take place. If 
it would be not only fruitless but would be deter- 
mining the rights of the parties upon an improper 
baslB and would inevitably and unnecessarily pro- 
long a litigation, High Court ought to interfere to 
prevent such a calamity. {Dawson-Miller, O.J.and 
Boiior, /.). Bamjx Bam v. Bamasre Baut. 

88 I.C. 124=1924 P.H.O O. 217= 
A.I.R. 1924 Pat. 761. 

* Where the record of a case before the Court 

18 SO erroneous as to manifestly amount to an in- 
justice, the High Court would exercise the powers 
of fiuperlntoDdesod Tested in them under 8, 107 
156 (Pat.), Be/ (iSpencer and Venkata- 

^ba Bao,JJ.). Vhnkata Banqabhubanamo. 

KABELLA RAMASWAMI. 73 I fl. ia^-. 

; , : • 17 M. L. W, 375= 1923 H W.H. 244= 

* A. l.Rv 1923 Had. 500=45 U.L.J. 78 

■ Fotoera should be exercised vhen other remedies 

are exhausted. 

j- i (^dina^y, a party should exhaust all reme- 
diesjin ^ Gourta below before he oomes to the 
ttigh aour^! This is a.very desirable practice, but: 
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GOYERNHENT OF INDIA ACT (1915), 8. 107— 
Refusal to Issue Injunction. 

there is, however, no absolute bar in law to the 
party coming direct to the High Court 'under 
S. 107 of the Government of India Aot. {Dawson- 
' Miller, C. J., MuUick and Jwala Prasad, JJ.). 
Shebalak Singh v. kamruddin Manual. 

68 I.C. 149=2 Pat. 94=1 Pat. L.R Cr.2= 
1922 P. H. C. C. 241 = 3 P. L. T. 573= 
23 Cr. L.J. 549= A.I.R. 1922 Pat. 435 (F.B.). 

— S. 107 — Practice and procedure. 

On a difiereuce of opinion in matters under 

S. 145, Cr.P.C.. the Senior Judges’ opinion prevails 
as the juiisdictioD exercised by the High Court is 
under S. 107 of the Government of India Act and 
not under Ss. 435 and 439, Cr. P. Code. {Ghoudhuri 
and Newboidd, JJ.]. The Indian Iron and Steel- 
Company tJ. Banso Gopaltewari. 

59 I. C. 403=22 Cr. L.J. 99=32 C.L.J. 54. 
— S. 107 — Refusal of sanction. 

Where the lower Courts refused to give 

sanction for prosecution under S. 195, Cr.P.C., 

Held, that S. 107 of the Governmeut of India Aot 
could not be invoked in support of the application 
for sanction to prosecute. 

Per Ohose, /.—Although the High Court is 
vested with very wide powers of superiuteodeuoe 
over the proceedings of subordinate Courts, these 
powers are not to be exercised for the purpose of 
interfering with the order of a subordinate Court, 
merely on the ground of error in law or error in 
fact. In other words, the powers of superintendenoe 
are not applicable where the only question is 
whether the decision of the lower Court is against 
the weight of the evidence. 

Per Cuming, J* — The power under S. 107 of the 
Aot is exercised only in exceptional oases and this 
is not an exceptional case. {Ohose and Cuming, 
JJ.). SABAT CHANDRA MANDAL V. RAM SASTRI 
Roy. 69 I. C. 163=36 C.L J. 265= 

26 G. W. N. 1016=23 Cr. L. J. 665= 

A. I. R, 1923 Gal. 45. 
— S. 107— Refusal to add party. 

Section 115 is olearly not applicable where 

the lower Court has refused in the exercise of its 
jurisdiction to add a party as plaintiff. Possibly 
S. 107 of the Government of India Aot might apply- 
to oases where the result is denial of the right of fair 
trial. {Mullick and Ross, JJ.). Kali Rai v. TuLsi 
Bai. 93 I.C. 932=4 Pat. 723=7 P.L.T. 499= 

A.I.R. 1926 Pat 207, 
— S. 107 — Refusal to frame issue. 

—Where upon the pleadings olearly an issue 

arises whether the rent payable by the defendant 
is below the prevailing rate and the Trial Court on. 
being so requested refuses to frame the same. 

Held, that the case is perhaps near the border 
line 80 far as 8. 115 of the Civil Procedure Code is 
concerned, but it is clear that under 8, 107 of the 

Government of India Aot it is a fit case for inter- 
ference in revision: 16 O.W.N. 682. Diet. (Afttllicfc 
and Ross, //,), Shbo Prasad Singh v.Sukhu 

MAHTO. 72 I.C. 148=1 P L.R, 89=: 

„ „ _ 4P I‘.T.401=A.I.R. 1923 Pat. 818 . 

— S. 107-yRefasal to lisue Injunction. 

A petition under S, 107, Governmeut, 

of India Aot, lies for revision of the order of a 
Magistrate rejeotlng an application to issue a olear 
temporary Injunction restraining the Government 
from rejecting the nomination paper of the peti- 
tioner who has been removed from the Town Com- 
mittee by a Government notification. {Tana 

JlWAN BlNQH V. SHGY. OP STATE. ' 

I.I.R. 1930 IiAli. 899,. 
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GOVERNMENT OF INDIA ACT (1915), 8. 107— 
Rent Controller’s orders, 

— S, 107 — Rent Controller’s orders. 

The iurisdiction of the High Court in revi- 
sion is not conferred by the Rent Act. The High 
Court exercises its jurisdiction under S. 115 of 
Civil P. C. and S. 107 of the Government of India 
Act and there cannot be any doubt that it has the 
power to revise an order passed by the Rent Con- 
troller without jurisdiction, although the order 
did not admit of revision by the President of the 
Tribunal. {Greaves and B. B. Ghose,JJ.). Saty\ 
Neranjun Shaw u. The Carnani Industrial 
Bank, Ltd. 93 I. C. 56= 30 c. W. N. 238= 

A I.R. 1926 Cal. 703. 

(Per Heald and Rutledge, JJ., Robinson, C.J 

<iissenftn<7)— The Controller of Rents is not a Court 
nor a Civil Court. The High Court is not a Court 
of appeal from him as a Court nor has appellate 
jurisdiction over him nor is he a Court subject to 
the appellate jurisdiction of the High Court with- 
in the meaning of S. 107 of the Government of 
India Act nor subordinate to the High Court within 
the meaning of S. 115 of the Civil P. C. so as to 
make his decisions subject to revision by the High 
Court: A, I.R. 1923 Cal, 169; 26 C.W.N, 30; A. I.R. 
1922 Cal. 427 ; 26 C.W.N. 102; 26 C.W.N. 53 and 
9 Cal. 295 (P.C.), Disl.-, A.I.R. 1923 Rang. 94(F.B.). 
Expl. (RoMnson, 0. J., S^ald and RtuUdge, JJ.). 
K. A. M. MoHIDEBN V. BUESHI RAM. 

91 I.C. 627=3 Rang. 410= 
A I R. 1926 Rang. 33 (F.B ). 

The Rent Controller’s Court is a Court of 

civil jurisdiction and the High Court has power 
to revise the Controller's orders under its general 
power of superintendence under S. 107 of Govern 
ment of India Act. (Woodroffe and Ghose, JJ.). 
ABDUL HUQ. V. MOHAMADDIN. 67 I C. 302= 

A.I.R. 1923 Cal. 311. 

High Court has the power of revision under 

its general powers of superintendence over the Rent 
Controller’s Court under S. 107 of the Government 
of India Act. {Chatterjee and Cuming, JJ.). H. D. 
CHATTEBJEBv. L. B. TBIBEDI. 68 I.C. 274= 

49 Cal. 528= 26 C.W.N. 78= 
A.I.R. 1922 Cal. 427. 

—6. 107 — ReTenue eases. 

No revision lies under S. 116, G.P.O. or S. 107 
of the Government of India Act or Cl. 16 of the 
Madras Letters Patent against an order of the Re- 
venue Divisional Officer acting under Act III of 
1895 as such officer is nob a Court subject to the 
sapeiiatendeDce of the High Court. Meaning of 
* appellate jurisdiction ' discussed— Coss-lau? dis- 
cussed. {Ayling, Offg. C.J. and Odgers, J.). PalanI- 
KDMABA CHINNAYYA GOONDEN. In re. 

66 I.C. 566=14 M.L W. 543= 
1921 M. W. N. 757= A.I.R 1922 Mad. 337 = 

41 H.L.J. 577. 

— g 107 — Bevenae Court exercising Judicial 
powers. 

Where the Sub-Deputy Collector after inquiry 

refused the application of the opposite party for 
prosecution of petitioner under Peual Code. S. 471 
but on appeal the Collector set aside the order of the 
Sub Deputy Collector and made a formal complaint 
under S. 200. Criminal Procedure Code, for the 
prosecution of the petitioner. 

Held, that the Collector was clearly acting as a 
Revenue Court and he was exercising judicial 
powers in setting aside the order of the Sub-Deputy 
Collector and in making a complaint under 8,200 
and was therefore subject to the superintendence 
of the High Court and his order is revisable under 


government of INDIA ACT (1915), 8.107- 

Scope. 

S. 116, Civ. Pro. Code, as also under S. 107 of the 
Government of India Act : 6 Pat. L. J. 178 Ref 
(iluUtck, J.). fadjdar Rai V. Emperor. 

90 I.C. 445=26 Cr.L.J. 1565=7 P.L.T. 199= 

A.I.R. 1926 Pat. 25. 

-S. 107-Re¥i8ion. 


Revision application against order passed 

under Ss. 476. 476-A and 476-B, Cr. P. C. by Civil 
Court does not lie under S. 439 of the Code as it is 
not a matter connected with anv proceedings before 
any inferior criminal Court within the meaning 
of S. 435 of the same Code. In such matters, the 
High Court can only interfere under S. 115, Civil 
Procedure Code, orS. 107, Government of India Act, 
and the order can therefore only be challenged for 
wrong, illegal or irregular exercise of jurisdiction; 
4U Cal. 477, Ref. on. {Suhrawardy and i.'ostello, JJ ). 
Pdrna Chandra Ddtta v. Sheikh Dhalu. 

A.I.R. 1930 Gal. 721. 

— S. 107— RcYocation of sanction. 

The High Court can only interfere with the 

order of District Judge revoking the order of the 
Munsif granting sanction for the prosecution of a 
party for perjury either under S. 115. Civil Proce- 
dure Code, or under S. 107 of the Government of 
India Act, and the ground that the learned Judge 
should have considered not whether the proseca- 
tion was likely to succeed put whether a prima 
facie esse has been made out which was a sufficient 
justification of removing the bar imposed by the 
Legislature to a prosecution for perjury, is not one 
which would justify interfereuce under either of 
these sections. (Neiobould and Suhrawardy, JJ.). 
JAINDDDIN 0. &BBAMATULLA. 71 I.C. 595 = 

24 Cr.L.J. 179= A.I.R. 1324 Cal. 641. 

— S. 107— Scope. 

Section 1C7 of the Act does not give wider 
powers to High Court than S. 115, Civil P.G. 
{Wort and Kulwant Sahay, JJ.). SHAM NARAIN 

Singh v. Basodbo Prasad Singh. 

122 I.C. 152=11 P.L.T. 172= 
A.I.R. 1930 Pat. 277. 

■ — T he powers of superintendence conferred on 
High Courts under the Government of India Acts 
are not merely administrative but judicial and are 
very wide : 9 All. 104 (F.B.) and 7 Bom. 341 (F.B.), 
Ref. (Percival. J.C. and Bupchand and Wild, 
A.J.Cs.). KHUDABUX V. PANJO. 

A.I.R. 1930 Sind 265 (F.B.). 

Per Heald. J.— Where the jurisdiction of the 

High Court has been questioned as to the High 
Court’s revisional powers reference must bo made to 
the provisions of S. 107 ot the Government of India 
Act rather than to S. 115 of the Civil P.C, {Robinson, 
C.J. Heald and Rutledge, JJ,). K.A.M. 5IOH1DBEN 
V. BDKSHI Ram. 91 I.C. 627 = 3 Rang. 410 = 

A.I.R. 1926 Rang. 33. 

-Per Heald and Rutledge, JJ., Robinsoft, 

C.J. dissenting — Section 107 does not confer on the 
High Court any powers of revision in respect of 
any Courts for which the High Court is not a 
Court of appeal or over which it does not exercise 
appellate jurisdiction. (Robinson, C.J., Heald and 
Rutledge, JJ.). K. A. M. Mohideen v. BOK8HI 
RAM. 91 I.C. 627 = 3 Rang. 410= 

A.I.R. 1926 Rang. 33 (F B ). 

^The High Court has no power under S. 107 to 

order the expungement of certain paragraphs in 
the judgment of a Subordinate Court on the 
ground of their containing language misrepresent- 
ing the conduct of a vakil and damaging to him aa 
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rflOTBRKHEHT OF INDIA ACT (1915), S. 107— 


Scope. 


• the instance of a third party. (Oldfield ayid Deva- 

■doss, JJ.). Dandayudapani Iyer v. District 
Mdnsif, Kallakurchi, 78 I.C. 6= 

A.I.R. 1925 Mad 402. 


•Proceedings instituted withotU jurisdiclion 


■ under Criminal P. G., S. 14&—High Court has inhe- 
rent power to set aside proceedings and pass conse- 
■quential orders. 

It is now well settled that a High Court is 
-oompeteat in the exercise of the power of superin- 
tendence vested in it under S. 107 of the Govern- 
ment of India Act, 1915 (which replaced S. 15 of 
the Indian High Courts Act, 1861) to set aside 
ptroceedings instituted without jurisdiction by a 
-subordinate Court under S. 145 of the Cr. P. C. 
auch power of superintendence can be oxer- 
■oised notwithstanding S. 435 (S), Cr. P. C., which 
lays down that proceedings under Chapter 
XII (which comprises Ss. 145-148) are not proceed- 
ings within the meaning of that section. The High 
Court can, when it sets aside the proceedings, 
proceed to give such consequential directions as 
may be found necessary in the interests of justice 
in the circumstances of the particular case. 
Although the Criminal Procedure Code does not 
^contain a provision corresponding to S. 151 of the 
Civil P. 0. yet the inherent power of Courts is in 
no sense restricted in application to civil oases : 
it is equally applicable to criminal matters. The 
power is not capriciously or arbitrarily exercised; 
it is exercised ex debiio juslitiae to do that real 
and substantial justice for the administration of 
which alone Courts exist : but tho Court, in the 
-exercise of such inherent power must be careful to 
see that its'deoision is based on sound general 
principles and is not in conflict with them or with 
the intentions of the Legislature as indicated in 
• statutory provisions. Where in a dispute as to 
lac between tenants and aamindara it was manifest- 
' ly impossible to restore the physical conditions of 
they existed when the proceedings uuder 
S. 146 were instituted and where the title was in 
dispute and the Court was not ia a position to make 

an assumption as to possession in favour of either 

party. 

Seld, that in such circumstances the best course 
to adopt was to keep the property in the custody of 
'the Court pending decision by a Civil Court on the 

^ 1032; Rood £orr« v. 

Rersof* (^96) A. C. 174 and Peruvian Ouno Co. v 

A. 0. 166, ite/. (Hooherjee, 

W- 60 Le. 325=48 Cal. 522=22 Cr. L.J. 218= 

o ..AT A. ^0 (S B.). 

— proceedings. 

Hiffh Pm^t within the jurisdictiott of the 
High OoiKt under its general powers of superiTiten- 
- denoe to direct a presiding officer of aSy Ci^i 

' aiidei S. 478 of the Ct. P 0 

On the general question of the Slav nt i 

' proceedings when these, on the faw of 
a question of fact which is still u^det adinS«AH 
■by a OjvU Ooqrt of .competent , jurisdlotion as^^nr 
'instanoe by the High Court M a Oourf 'i? 
-ep^l, the High Court need not stay theprooela^ T^ 

liBwe, proceedings itAttnCninated and - 


GOVERNMENT OF INDIA ACT (1915), S. 1»7— 
Want of jurisdiction. 

accused to move the High Court, whioh has, under 
the Criminal Procedure Code itself, very large 
powers over Criminal Courts of subordinate juris- 
diction, to direct a temporary postponement of the 
prosecution pending further action in the High 
Court. The further action should take the form of 
moving the High Court to expedite the hearing of 
the Firft Civil Appeal in connection with which 
applications were originally made to stay proceed- 
ings under Criminal Procedure Code, S. 476: 1905 
A.sV.N. 254, Ref. (Piggott, J.). Raj KDNWAB 
Singh u. Emperor. 60 I.C. 428=22 Cp. L.J. 236= 

43 All. 180=A.I.R. 1921 All. 365. 
—3. 107 — Transfer of cases. 

Under S. 107 the Bombay High Court has 

powerof superintendence over the Alewas Agent 
(West Khandesh) aud has a right to direct a 
transfer of any suit from the Court of the Slewas 
Agent to any other Court of equal or superior juris- 
diction. The District Court is a Court of equal 
jurisdiction to that of the Mewas Agent. (Patkar 
and Baker, JJ.). Pestanqi RaTANQI DABU & CO. 

V. Collector of West Khandesh. 

101 1. C. 582=51 Bom. 416=29 Bom. L. R. 361 = 

A.I.R. 1927 Bom. 272. 

The High Court in its general powers of 

superintendence over all inferior Courts can direct 
the transfer of a case where a District Judge has 
refused to exercise that power of transfer under 
S. 24. [Suhrawardy and Cuming, JJ.). Saroj 
BASHINI 0. aiRIJA PROSHAD. 87 I. C. 170= 

, A.I.R. 1926 Cal. 326. 

The High Court can, in the exercise of its 

powers of general superintendence under S. 107, 
direct a transfer of proceeding under the Legal 
Praotitioaers’ Act. (Shadi Lai, C. J.). Lakshmi 
Nabain V. Mt. Ratni. 93 1,0, 700= 

27 P.L.R. 225=27 Cr.L.j! 476= 

^ „ A. I. R. 1926 Lah. 199, 

—3. 107— Want of Jarlsdiotlon. 

; When there is initial want of jurisdiction it 

is clear that the proceedings though they may pur- 
port to be under S. 145 ate not really proceedings 
under it and the High Court can interfere under 
8. 459, Cr.P.O. but if the proceedings were properly 
started, all interference on the ground of serious 
irregularity amounting to improper exereise of 
jurisdiction or improper refusal to exercise it can 
be only under S. 107 of the Charter Act, 31 Mad. 
318, Foil. ; 26 M. L. J. 280, Ref. (Ramesaw, J,). 
THTALTBB AMMAL v. SbIRANQABOYA GOONDAN 

71 1. 0. 228=1922 M.W.N. 629= 
16 H. L. W. 497 = 31 U.L T. 202= 
24 Cr, L.J. 100=A.I.R. 1923 Had. 60= 

^ , 48 M L.J. 824. 

-7-— If an order is challenged to be without juris- 
diction, that is to say, if it be outside the seotiooi 
the mere fact of the order purporting to ’be so 
passed will not bring it within the seotion so as to 
^bar the exercise of the powers of revision by tho 
High Court to set it aside as null and void and 
without jurisdiction. (Venkatasubba Rao, J.) 
Shukdlathi V. Gulam MOIDEBN, 

71 I.C. 603=16 M.L.W. 338 = 1912 H W.N. 689= 

, 24 Cr. L.J. 166= A.I.R. 1933 Mad. 24. 

It IS now well settled that a High Court ia 

Minpetent, in the exercise of the power of sunerin- 
tendenoe vested in it under S. 107 of the Govem- 
ment of India Act. 1915 (which replaced S. 15 nf 
the Indian High Courts Aot. 1861), to set aside 

jurUdiotioa by a 
subordinate Court under S. 145 of the OrP O*' 
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GOVERNMENT OF INDIA ACT (1915), S. 107— 
Withdrawal of salt. 


scoh power of superintendence can be exercised 
notwithstanding S. 435 (3), Cr. P, C.. which 
lays down that proceedings under Chapter XII 
(which comprises Ss. 145-148) are not proceedings 
within the meaning of that section. The High 
Court can, when it sets aside the proceedings, 
proceed to give such consequential directions 
as may be found necessary in the interests 
of justice in the circumstances of the particular 
case. Although the Criminal Procedure Code does 
not contain a provision corresponding to S. 151 of 
the C. P. C., yet the inherent power of Courts 
is in no sense restricted in application to civil 
cases : it is equally applicable to criminal matters. 
The power is not capriciously or arbitrarily exer- 
cised ; it is exercised ex debito to do that 

real and substantial justice for the administration 
of which alone Courts exist ; but the Court, in the 
exercise of such inherent power, must be careful 
to see that its decision is based on sound general 
principles and is not in conflict with them or with 
the intentions of the Legislature as indicated in 
statutory provisions, A.C.J.. Fletcher, 

Chatterjea. Richardson and Ghose, J’J’.). PiGGOTv. 
ALL MUHAMIIAD MANDAL. 

60 I.C. 32.S=:48 Cal. 522 = 

22 Cr. L.J. 213=A. I. R. 1921 Cal. 30 (9 B.). 

— S. 107— Withdrawal of snit. 

. — Per Mullick. J . — Whether the order of a 
Court which has given leave to withdraw with per- 
mission to bring a fresh suit in contravention of the 
terms of 0. XXIII, R. 1 can be revised under 
S. 116, C.P.C., if the section is strictly construed, 
is a matter of some doubt. But tho practice of 
the Court has been to interfere either under the 
powers conferred, by S. 115, C. P. C. or by the 
Government of India Act. {Dawson-Miller, C. J., 
Mullick and' Jwahx Prasad, JJ.) RAJ KUMAR 
MAHTON V. Ram khelawan Singh. 

64 I.C. 337 = 1922 P.H.C.C. 17 = 3 P.L.T. 80 = 

1 Pat. 90=A.I.R. 1922 Pat. ii. 


— S. 108 — Power to make rules* 

Section 35 of the Letters Patent as well as 

S. 122 of the C. P. Code, and S. 108 of the 
Government of India Act (1915) merely give the 
High Court power to make rules and orders for the 
purpose of regulating proceedings in civil cases. 
(Rutledge. C. J.. Brown and Maung Ba, JJ.). MA 
THANv. mg. BA GTAW. 93 I.C. 124= 

3 Rang* 546 = 4 Bur. L. J* 185= 
A. I. R. 1926 Rang. 1 (F.B.)* 


— S* 110 — Issue of mandamus. 

Although the High Court cannot issue an 

order in the nature of a mandamus to the Governor, 
there is nothing to prevent it issuing such an order 
to persons, though eminent, holding a public office. 
air* 1923 P* G. 188. Ref. (Rutledae, C. J. and 
Broton J.). U PO THIN » N. N. BURJORJEE. 

105 I.C. 428=5 Rang. 504= 
6 Bur. h. J* 240= A.I.R. 1927 Rang. 324. 

— S. 110— Writ of Certiorari. 

po^er to ifsue writs of certwran fAJis 

within tho “original jurisdiction’’ of the High 
Court from which the Government is exempted by 
the terms of S. 110 of the Goveroment of India 
Act. iVenkatasubba Rao and Madhavan Naxr, JJ.). 
VENKATARATNAM 0. SECT. OF STATE. 

32 L. W. 475= A. I. R. 1930 Mad. 896. 


— B. 112— Custom. , , , . _ . 

Evidence must be adduced when a custom is 

set up In derogation of the personal law applio- 


GOVERNMENT TRADING TAXATION ACt 
(3 of 1926). S. 2 (3)— Applicability. 

able to the parties. (Baker, J. C.). MT. BasHIRBI 
V. ABDUL Sattab. 82 I. C. 815=- 

A. 1. R. 1925 Nag. 179. 

— S. 124 — Misdemeanour. 

Procedure. 

The rules of procedure laid down in England 
for setting into motion the machinery of the law or 
for instituting prosecutions do not apply to India 
in the absence of express statutory prevision to the 
contrary. Therefore, the Lahore High Court is- 
competent to take cognizance of an offence of mis- 
d« meanour under 8. 124. Government of India Act« 
on being moved by the person aggrieved if otherwise 
it has jurisdiction to entertain the complaint. (Jai- 
Lai, J.). Faqir Singh u. ali Mahomed. 

115 I. C. 428=30 Cr. L.J. 460= 
12 A. I. Cr. R. 413 = A.I.R. 1929 Lah. 217. 

— S. 124— History. 

History of legislation with respect to trial of 

the offences of misdemeanours traced. (Jai Lai, J.). 
Faqir Singh v. ali Mahomed. 115 I C. 428= 

30 Cr.L.J. 460=12 A.I. Cr. R. 413= 

A.I.R. 1929 Lah. 217. 

— S. 124— Issuing of notice. 

Issuing of a notice to the respondent in 

criminal case instituted on a petition by way of 
complaint under S. 124 (1) to show cause why pro- 
cess should notissue against him, is permissible 
in certain exceptional cases. (Jai Lai. J.). F.AQIB 
Singh V. ALi Mahomed. 115 I. C. 428= 

30 Cr. L.J. 460=12 A.I.Cr.R 413= 

A.I R. 1929 Lah. 217. 


— S. 127— Scope. 

Section 127 does not confer exclusive juris- 
diction on His Majesty’s High Court of Justice in 
England, on the other hand it expressly saves the 
jurisdiction of the other Courts. It is an enabling- 
provision of law and, therefore, it cannot be read 
to exclude the jurisdiction of other Courts who 
might otherwise have been competent to take 
cognizance of the offences. (Jai Lai, J.). Faqib 

Singh v. ali Mahomed. lis I.C. 428= 

30 Cr. L.J. 460=12 A.I Cr.R. 413= 

A.I.R. 1929 Lah. 217. 


— Ss. 128 and 129— Scope. 

Sections 128 and 129 cannot be read as con- 
ferring jurisdiction on the High Courts in India to- 
try the offences under S. 127. They merely^ pro- 
vide for the manner in which the jurisdiction of 
such Courts, if it otherwise exists, is to be exercis- 
ed (Jai Lai, J.). FAQIR SlNOH v. ALI MAHOMAD. 
115 I.C. 428 = 30 Cr.L.J. 460 = 12 A.I. Cr.R. 413= 

, A.I.R. 1929 Lah. 217. 

government* s E:R y I c e— fundamental 

RULES. 


—R. 52— LeaTe allowance. 

Master and servant — Government servant en- 
tering private employment without permission— 
Dismissal for misconduct— Government has no 
right to a refund of leave allowance paid before 
dismissal. (Waller, J.). BAM NABATANA SABMA 
r. SECT. OF STATE. 191 I C. 23- 

25 M.L.W. 394=A.I.R. 1927 Mad. 460- 

52 AvOe 


VERNMENT TRADING TAXATION ACT (3 of 
926). 

• in the. tenitorj 


ich is under- “ His ■ Majesty’s protection an<£« 



405 


aiVIL. CRMINAL AND REVENUE 



<fiOYERNMENT TRADING TAXATION ACT(1926), 
( S. 2 (3)— Trading, whac Is. 

Tflo the Government Trading Tisation Aofe is applio- 
•ahle to it. {^ukerji and Niamatullah, JJ.). Ram 
Pbasad, In the matter of. 1930 A.L.J. 579 = 

A.I.R. 1930 All. 389. 


— S. 2 (3)— Trading, what is. 

Act of a State in arranging for the sale of a 

■commodity and in receiving proceeds of the con- 
'traot in British India, constitutes trading in 
British India. {Mukerji and Hiamatullah, JJ.)- 
Eam Pbasad, In tfie matter of. 1930 A.L.J. 579= 

A.I.R. 1930 All. 389. 


—8. 3— Liability under. 

——Although Government Trading Taxation Act 
'Only came into force on 1st Aprili 1926, a State or 
‘Government liable to income-tax under the provi- 
•eiona of the Act is liable to assessment with refer- 
'Once to transactions which took place during the 
;year 1925*1926 by virtue of Income Tax Act, S. 3. 
{Muliorji and jjiamatullah, JJ .). RAM Pbasad, 
Jn the matter of . 1930 A.L.J. 579 = 

A. I. R. 1930 All. 389. 


<1RAHANATHTHAM. 

See (1) Qbant INAM. 
(2) LANDTBNOBE. 


<aRANT. 

See also Grown Grants Act, 1885. 
Brahmottar. 

Construotlon. 

Darkhast. 

Fishery. 

loam. 

Jaglr. 

Khorposh. 

Law applicable. 

Life-estate. 

Maintenance grant. 

Harwat. 

Pension. 

Presumption. 

Rellnqaithment. 

Resumption. 

-Rights of alienee. 

Rights of grantee. 

Rights of grantor. 

Rights of holder. 

Sankalp. 

'Baranjam. 

Service grant. 

Shrotriem grant. 

Sucoession to. 

Yatan. 


"—Brah mottar. 

created by Ohatwal is 
is liable to be sold in ext 

£. with any services as a Ghatwsli est 

Wf and although the Interest created by the Br 

otronm lio resumption tinder cert 

be hn?a *A interest oah 

te Inalienable because the Ghatwal t 

no power 

u I til® Bralmiottar grant is in exlata 

«X6oanon hf fx t i.»ut . 'n 
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GRANT— Constructlon—Amblgulty. 


— Construction— Absolute ownership. 

Earnam inam held by husband grant^ to his 

widow and daughter by Oovernment after his death oi% 
condition of paying certain guit rent — Grant confers 
absolute estate. 

Where a grant is an absolute grant, it cannot be 
cut dowQ by any considerations as to the status of 
the family and the position of the members (gran- 
tees) at the date of the grant. The faot that other 
donees are mentioned does not make any difierenoe 
as regards the construction of the grant: A.I.R. 
1926 Jlad. 227, Appl. 

Where Karnam Inam Unds held by the husband 
were enfranchised by the Government in favour of 
the widow and daughter under the terms: '‘Thid 
inam being held for karnam service now otherwise 
provided for, will be subject to the payment of an 
annual quit rent of Rs. 11 which is hereby imposed’ 
upon it in commutation both of the service and the 
reversionary interest possessed by the Government 
in the inam. The inam is now confirmed to you in 
freehold, in other words, the inam will be your 
own absolute property to hold or dispose of as you 
think proper, subject only to the payment of the 
above mentioned quit rent.” 

Held, that the widow and daughter obtained an 
absolute right to the property and their interests* 
were not merely that of a Hindu widow or daughter 
succeeding to the property of her husband or father 
having only a limited right therein: A. I. R. 1922 
P. 0. 96, Appl. (R’ttmorasojami Sasfri and BeiUyt 
JJ.). PALANITANDI V. VETILAMUTHU PILLAI. 

112 I C. 320=62 Mad, 6^ 
28 M.L.W. 530 = 1928 M.W N. 723= 
A.I.R. 1929 Had. 93=55 M.L J. 579. 
■ Granf proved to be for generation after psne- 

raiion Nothing contrary — Grant confers absolute 

estate. 

Wazir Hasan, J . — Ordinarily a transfer of land 
without restriotions carries with it every incident 
of ownership and passes to the transferee all inte- 
rests which the transferor is then able to pass In 
the property and in the legal incidents thereof. 
Therefore, where a grant is proved to be for 
‘'generation after generation'* it must be con- 
strued, in the absence of anything to the contrary 
to be a grant of an absolute estate; 14 I, A. 7. 
Bef. to. 

Stuart, C. J . — Where a man is proved to have 
hereditary rights, and there is nothing to show 
that they are non transferable, they must be pre- 
sumed to be transferable. (Sfuurf, O.J. and Wasir 
Hasan, J.). SHEO BAHADUR SiNGH v. BlSHU- 
NATH. 99 I.C. 876=2 Luck. 4=4 0 W N. 1S= 
8 L.R.A. Rev. 48= A.I.R. 1927 Oadh74. 

Grantee to collect revenue and to take a fixed 

sum out of it— Grantee is not absolute owner. The 
Government had the right to levy non-agrioultural 
assessment on warkas land that had passed out of 
the possession and enjoyment of the grantee but 
not on land in the actual occupation and enjoy- 
ment of the grantee. {Macleod,C.J. andMadgau- 
t/,)* jamshbdji t>v 8 bot, op State 

93 I.Q. 184=28 Bom. L.R. 28^ 




—Constraotlon— Ambiguity. 

^ -Where, the document of a grant Is produced 

m evidence and contains no latent ambiguitT ex- 

intention can hardly be admia- 
rible. {Dawson-M%lUr, O.J. and Kulwant SahavJt 
UDAI PEATAP NATH u. JAGAT MOHAN 

„ , ; «?,i-o-»99-^'Pat. raa=8 PiLxis= 

u.R. im tttliit 
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GRANT— Construction— Annuity. 

— Construction — Annuity. 

Inam— Grant of cash allowance changed to 

grant of village — After calculating revenue, surplus 
over the allowance to be paid by grantee to the 
Government — Grant is not of an annuity but 
of the village. {Viscount Dunedin.) BOWANJI 
Ardeshir V. Secy, of State. 114 1. C. 1 = 

31 Bom. L. R. 256=53 Bom. 230=56 I.A. 51= 
1929 A.L.J. 47 = 49 C.L.J. 179 = 33 C.W.N. 293= 

A.I.R. 1929 P. C. 34 (P C.). 
— Construction— Cypres. 

" _ “ — Where a charitable gift is made upon a con- 
dition precedent the gift fails if the condition is 
not satisfied. To attract the application of the 
cypres doctrine an absolute declaration of intention 
to give to charity must he established. {MooJeerjee 
and Fletcher. JJ.). SAKTOKA EOT v. ADVOCATE 
General, Bengal. 62 I. C. 193=48 Cal. 124= 

25 C.W.N. 343 = A.I.R. 1921 Cal. 389. 
—Construction— Doty of Court. 

Decision of Inam Commissioner, as to nature 
of grant is not conclusive — It is for the Court to see 
what it is. {Phillips and Devadoss, JJ.). JagGA 
Row V. GORI Bibi. 72 I.C. 789 = 17 M.B.W. 521 = 
1923 M.W.N. 347 = A.1.R. 1923 Had. 545. 
—Construction— English law. 

■ Principles of common law of England should 

not be applied, {Dawson-Miller, C.J. and Kulu'ont 
Sahay, J.). UDAI Pratap Nath v. Jagat 
Mohan. 106 I.C. 399=6 Pat. 638 = 

9 P.L.T. 25= A.I.R. 1928 Pat. 66. 
— Construction— Extrinsic evidence- 

Construction must depend upon the terms 
of the instrument— Extrinsic evidence is inadmis- 
sible. 

Except in a case of ambiguity, extrinsic evidence 
would not be admissible. (Mooherjee and Cholener, 

JJ.). abinas Chandra Das V. Majub alt chou- 
DHURT. 70 I.C. 273 = 27 C.W.N. 328 = 

36 C. L. J. ig6=A.I.B. 1922 Cal. 461. 
— Construction- Grant of monje. 

Words and phrases “ Mouje.” 

Grant of a mouje indicates ‘a village in which 
there were peasant proprietors owning cultivable 
lands even then.’ The view that the word in the 
particular context merely means a defined place 
cannot be accepted: 88 Mad, 891 (892) view of Sada- 
sivaAiyar. J. Appr.;i3 Mad. 92; A.I.R. 1923 Mad. 1; 
70 LC. 729 (F.B.), Reversed. {Lord Atkin.) V. 
SEETHAYA V. P. SUBRAMANYA. 117 I.C. 307 = 
38 C. W.N. 578 = 52 Had. 453=29 H.L.W. 804= 

31 Bom. L.R. 756=49 C.L.J. 566= 
56 I.A. 146=1929 H.W.N. 553 = 
A. I. R. 1929 P C 115 = 56 H-L J. 730 (P.C.). 
—Construction — Inheritance. 

• From the year 1799 until 1865 the Barwe 

estate was a putra putradik jagir resumable by the 
Maharaja on failure of male heirs of the original 
grantee of Chota Nagpur and it was not an abso- 
lute estate of inheritance. {Dawson-Miller , C.J. and 
Jwala Prasad, J.). IJDAINATH Sahi Deo v. 
Ganesh Naratn Sahi. 70 I.C. 232= 

1921 P H C.C. 369 = A.I.R. 1921 Pat. 218. 
‘^Construction — Hinerals. 

Grant of all zamindari rights. 

A grant of patni taluk provided : “You eball be 
in possession of all the zamindari rights and 
rests as prevailing from before in the lands includ- 
ed in the said mauza from before”. There was 
nothing to show that sub-soil rights were included 

in the grant. , 

Held, that the zamindari rights were conferred 

in the subject-matter of the grant and the grant of 


GRANT— CoDstmetion—Patta. 

zamindari rights on what was expressly conveyed 
did not increase the actual corpus of the subject 
afieoted by the patta. They only gave expressly what 
might otherwise quite well be implied, namely, that 
that corpus being ascertained there will be carried* 
with it all rights appurtenant thereto, including 
not only possession of the subject itself, but it may 
be of rights of passage, water, or the like, which, 
enure to the subject of the patta and may even be 
derivable from outside propertits. A.I.R. 1917 P.C. 
163, Ref. {Da5 and Allomon, jJ.). IrangOBINDA 
Sahu V. Satya Niranjan. 112 I.C. 659= 

8 Pat. 1S0 = 9 P.L.T. 593=A. I. R. 1928 Pat. 482.. 

‘‘Oil” does not include "gas" — Words — 

Upper Burma Oil fields Regulation {i of 1910), S.2- 
— Petroleum Act (1899 ) — Burma Oih fields Act (1918), 
S. 2. 

Where by a grant by Government, dated 251^. 
April, 1912. the Secretary of State for India in- 
Council granted to the res-pondents the right to win. 
and get earth-oil from a certain well site and to 
dispose of all earth-oil to be gotten therefrom on- 
certain conditions. 

Held, that the grantee did not by his grant obtain 
any right to win, get or dispose of gas. 

Held further, that the ownership of natural' 
gases, so far as they are capable of ownership, 
remained with Government and did not pass, 
either in 1912 or in 1919 by the rules under Burma 
Oil fields Act (1918) to the grantee. (Rutledge, C.J. 
and Brown, J.). BURMA OIL CO.. LTD. v. U. PO- 
Naino. 102 I. C. 830 = 5 Bang. 133 = 

A. I. R. 1927 Rang. 201. 


— Construction— Uining lease. 

Right of twinj surface— Limits. 

It is settled law that a right of using the surface 
to which the mine owner may be entitled by 
implication is confined to such things as are* 
reasonably and strictly necessary for the conve- 
nient working of the mines. The mine owners have 
no other rights of any description whatsoever unless, 
these rights are to be found within the four corners, 
of the grant in their favour, {C. C. Qhose and 
Panlcn, JJ.). HARIPARDE PANDOPADYA V. 

Equitable Coal Co., Ltd. 76 1. C. 413— 

A.I.R. 1923 Cal. 335. 

—Construction — Patta. 

Whether confers title —Distinction between. 

cases where the Government is owner and eases where- 
it is not oumer. 

In cases where Government is not the owner of 
the land, the mere issue of a patta in favour of a 
person does not operate in law to convey a title to- 
the land in the pattadar to the prejudice of the real 
owner. The patta in such cases is only a memo- 
randum of one extent of land and the Government 
assessment due thereon. It may be entitled to such 
weight as the Court thinks fit in the circumstanoes- 
in considering whether the person in whose name 
the patta stood and who paid the Governmeni. 
revenue was in possession of the land ; but as evi- 
dence of ownership of land a patta by the Govern- 
ment is per se of no real use. But as regards lands 
of which Government is the owner and which is at 
their absolute disposal either because it is assesse© 
waste land, an escheated land or land resumed li 
is open to the Government to make a grant of such 
land to any person it thinks fit. In such cases, the. 

ordergranting such th^ 

efleotof conveying to snob person 
land subject to the payment of revenue. The granta 
itseK maf take the fonn of a patta.. 
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grant— C onetpuction— Permanency. 

Held, on the facts, that the patta in question 
belonged to the latter category. {AnanOiakrishna 
Aiyar, J.). SAMPATHU KAO V. APPASAMY Nai* 

1930 M.W.N. 385. 

— Gonstpuoiion— Perznanenoy. 

Grant of tank for public purpose — Presump^ 

turn is in favour of permanency. 

Where in the case of a grant of land made for the 
exoavatloD of a tank the evidence showed that 
there was scarcity of water in the village, and the 
original grantee undertook to remove the difficulty 
felt by the villagers, if land were granted to him 
in perpetuity, so that he might excavate a tank at 
considerable expense of money and the grant was 
made accordingly and the tank was excavated for 
public benefit. 

Beldt that according to Hindu religious 
notions, such grant of land for digging tank was 
supremely meritorious and in these circumstances, 
it is inconceivable that the grant could have been 
of a temporary character or that the landlord 
could ever have intended to resume the grant; 
39 C. 439, Foil.; 46 C. 683 (P. C.), Disl. (Mookerji 
and Bankin, JJ.). Tabaeeswab Pal Ceowdhuby 
V. SlBlSH CHAMDBA GHOSH MANDAL. 

801. C. 628=27 C.W.N. 964= 
A.l.R. 1924 Cal. 236. 
— ConstractioB— Personal grant. 

— Head of religious institution — Grant to, in 

personal capacity. 

Where the proprietary rights in certain lands are 
granted to a person by way of reward in recognition 
of his energy and zeal in looking after a sacred 
house and bringing the sunounding waste land 
into cultivation and not as the head or member of a 
religious institution, the grant is a personal one and 
the mere use of the word 'dharmarth* by the gran* 
tee’s son with reference to the land, does not create 
any presumption that the land had been for any 
charitable or religious purpose. Even the head of 
a relipous institution may hold and acquire pro- 
perty in his own right. [Broadway and Johnstone, 

JJ.). Qubdwaba Pbabandhak Committee v. 
SOHAN^SINGH. A.l.R. 1930 Lah. 609. 

Grant to mahanf in personal capacity. 

The Settlement Officer, gave a Mahant and 
his heirs lights as occupancy tenants without a 
>!ight of transfer, without any condition as to the 
purposes to which the income of the land was to be 
^voted, without any reference to their being 
l&hants of a particular temple and. without sug- 
gesting that the temple was to benefit from their 
^ssessioD. ' 'There were no conditions requiring 
the Mahant and his suoceasors to devote any poi- 
Hsn.of the income towards the expenses of the 
temple. They were granted the property subject 
only to the condition that they might retain it so 
long as the temple was in existence. 

, fleW* *lmt the grant was not a grant to the tern- 
Sl®*. V * 6^®“* to an individual on the condition 
JMt he satisfied certain expenses of the temple 
iromi the income of the property granted, and the 
land given by the settlement decree was aotwakf 
proper^ given for religious or charitable purpose 
■nd Act 14 of 1920 was not applicable. 

a’osan, J.— The essence of a trust for a 
pnhlio or religious purpose lies in its oharaoteiis- 
^of permanency. The possibility of snob a trust 

canfiothe'nonoeived itt a tenure where the tenure 

wntMiifia to-amend «n deftiflb.or oven on the exet- 
d* 81* .voUtihninl the partofithd tru^rWhere 
weatJght^oooupanoy-.Vhioh^tho plaintiff’a— nro- 
AaoesBd* haaobtatted^inAhhianda ^rsnittediWQ 


GRANT— Construction— Words. ’ 

settlement Court is liable to be extinguished^ alto- 
gether in the event of non-payment or refusing to 
pay rent to the superior proprietor, the case is not 
one of trust falling within the purview of Act 14 of 
1920 ; A.l.R. 1924 P.C. 109 and 5 Cal. 438 (P. C.), 
Foil. (Stuart, C. J. and Wasir Hasan, J.). JAGATJIT 
Singh v. Bbij Mohan Das. 108 I. C.'98= 

3 Luck. 392=5 0. W. R. 50= 
A.l.R. 1928 Oadh 241. 

— CoDstraction — Principles. 

A giant in respect of its amplitude is always 

construed (unless it be a Crown grant) against the 
grantor. (Lord PhiUimore.) BA9IBAM SaHU ROT 
V. Ram Ratan Roy lOl I.C. 359 = 54 Cal. 586= 
54 l.A. 196=8 P.L.T 255=1927 M.W.N. 437= 

31 C.W.N. 885=39 M.L.T. 170= 
26 M.L.W. 642=A.I.R. 1927 P.C. 117= 

53 M.L.J. 117 (P C.). 

■ ' — Inam grant should be construed strictly in 
favour of the Crown though in ordinary cases the 
construction should be in favour of grantee. {Shah, 
Ag. C. J. and Fawcett, J.). SECY. OP STATE v. 
Shantabam Nabayan Dabholkbr. 

84 l.G. 397 = 49 Bom. 99=26 Bom. L.R. 847= 

A.l.R. 1925 Bom. 12. 

—Construction— Recitals. 

The entries in the settlement statement or 

in the Alienation Register do not in any way out- 
weigh the express statements iu sanads on the 
subject. [Fawcett and Madgatkar, JJ.). Se;cy. 
OP STATE V. INDOORAI BHAKRAl. 98 I C. 933= 

SO Bom. 698=28 Boro. L.R. 1308= 

A.l.R. 1927 Bom. 40. 

Becitals alone not sufficient proof. 

Ordinarily, the recitals in a document upon 
whioh the grant depends would not be sufficient 
evidence that the grant was made for the purposes 
mentioned therein, but they are required to be 
supported by proof aliunde that they were made 
for those purposes. Ho presumption as to the 
correctness of the recitals arises from the mere &ot 
that a document is mote than 70 years old, with" 
out considering other circumstanoes. 42 C. 876 
(P.C.), Bef. {Ayling and Odgers, JJ. afterwards 
Spencer and Venkatasubba Bao, JJ.), Eelu KABUF 
V. Raman naib. 73 I.C. 276= 

A.l.R. 1924 Had. 247. 
—OonBiruotion— Service grant. 

Kathagam service^Qrant was held not to be 

one of service. 

Having regard to the terms in a deed: — “You 
are to enjoy the same conducting Vashipadu to the 
deity,” and to the meaning of the terms Vaahipadu 
in Gundart's Dictionary : — “offering of rice of 
which the greater part latums to the donor,” 

Held, that the grant was not at all a service 
grant. The obligation to make the show of an 
offering being a nominal obligation was merely a 
moral one. (Ayling and Bamesam, JJ.). Rama- 
SWAMI f>. LAKSHMI VABESSIAR. 72 I.C. 627= 

17 M L.W. 514=32 M.L.T. 399= 
1923 M.W.N. 843= A.l.R. 1923 Had. 672. 
— OoBitruotlon — Words. 

■ Words and phrases — Mtiafi, 

For some peculiar reasons where small 
amounts are granted, more specially to a religious 
institution, the word muafi is wrongly used to 
cover not only the oases where the mstitution owns 
the property but also where it does not and znereXT 
tojoys the property assigned. {Broadway ond 
Ramson, JJ .), , SHIBOMANI Pba- 

BBANDBAK OOMMITTBBd. EABAU SINQH. 

.8t<. .ijiD t.i.’; I ..i£2A1.0 . 835= A.l.R. 1930 Lah. 46. 
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The use of the words sab sudha in a grant 

does not cause mineral rights to be included with- 
in it : A.I.R. 1917 P.O. 163, Bel. on. {Dawson 
Miller, C.J. and KulwantSahay, J.). UDAl Pea- 
TAP Singh v. Jagat Mohan. 

106 l.C. 399=6 Pat, 638 = 9 P.L T. 25= 

A.I.R. 1928 Pat 66. 

Total relinquishment of rights was inferred 

from the use of words like 'for ever ' — Grant held as 
heritable thouqh no express words used. 

A service grant to one B by proprietor of Bettiah 
Raj contained the following passage : — ‘ Hence 
because of that good work |it is ordered that what- 
ever trees have been planted by his ancestor and 
also if he plants any, the share of the Raj in them 
is given up. Hence this jiarwana is written to all 
forbidding you in any way to interfere with the 
trees standing on (he nakdi holdings of the said 
B for ever. 

Held : that, considering the context and the 
other provisions in the document and the evidence 
relating to subsequent conduct of the parties, the 
intention was the landlord should relinquish his 
right to the trees both present and future. Even if 
a document should contain word such as ‘‘always*’ 
or “forever" or similar words, if the grant is 
clearly the grant of a life-interest only the mere 
use of such words will not have the efieot of extend- 
ing the grant beyond the Ufe*time of the grantee. 
Bu^ it is equally true if there are no words of limi- 
tation in a grant then, even if there are no specific 
words of inheritance, it may still be a grant in 
perpetuity. 23 A. 324 (P, C.); 23 C. 838 (P. C.); 
14 M. I. A. 247, Ref. {Dawson-Miller , C.J. and 
Mullick,J.). MaharajRaiv. Mahabani Janki 
KUEE. 75 I.O. 103 -=A.I.R. 1924 Pat. 655. 

Madras Estates Land Act (1908), S. 189 — 

Grant of whole village — Uo presumption as to grant 
of melvATtkm only exists — “Mousa," use of, does not 
show existence of occupancy rights. 

The grant of a whole village will not be presum- 
ed to be the grant only of m^varam interest unless 
it is shown that the fcudiuarum interest was already 
in the hands of someone else than the donee. The 
division of produce between the Agraharamdars and 
the cultivator^, throws light on the system then 
prevalent of paying kist to the land-owner, but it is 
no indication whether the tenant had or had not 
occupancy rights. The word ‘ wotiaa ’ does not 
necessarily import the meaning that there were 
occupancy ryots on the land. The word "Kadim" 
does not convey anything as to the existence of 
occupancy rights. (Spencer and Venkatasubba 
Bao. JJ.). JAVVADI SOORAYYA v. TAVVALA 
SUBYARAO NAIDU. 72 I.C. 795 = 17 M.L.W 555= 

A.I.R. 1923 Had. 623=45 U.L.J. 41. 

— Darkhast. 

Benami. 

When a land is granted on darkhast it cannot be 
said that it is given to a man benami for some other 
individual. The onus would be heavily on the 
party setting up such a case to make out his case. 
(Devadoss, J ). DHANAMATHI AMMAL v. JAYA- 
KEERTHI NARAIN. 85 1.0.958 = 

22 M.L.W. 392=A.I.R. 1925 Mad. 973. 

— Fishery. 

Jalkar— Meaning of rights— Whether grant 

was of right of fishing or sub soil must depend 
upon terms of grant or subsequent history of pro- 
perty. {Mookerjee and Chotener, JJ.). PBAN 
KiBHOBB TABAPDAR V. SABODA PRABAD PAKBASI. 

721. 0. 59=37 O.L.J. 980= 
A.I.R. 1923 Oal. 358. 


GRANT— Inam— Charity. 

Lost grant. 

There are serious legal difficulties in accepting 
a contention that a right of several fishery had 
its origin in a lost grant by the Government to a 
certain unincorporated community who granted it 
to the men of certain localities, who lastly granted 
it to the parties in question. {Marten, J). Laksh- 
MAN GOWROJI U. RAMJI ANTONE. 

23 Bom L.R. 939 = A.I.R. 1921 Bom. 93. 
— Inam — Alienation. 

Unenfranchised inam lands granted purely as 

a favour for maintenance of donee and his heirs are 
not incapable of alienation — Madras Board of 
Revenue Standing Orders 5t. 

Unenfranchised inam lands granted not for the 
performance of future services either public or 
private, but as a pure matter of'favour for the main- 
tenance of the donee and his heirs are not incapable 
of alienation. It is very doubtful whether the 
Board’s Standing Order 52, paragraph 1, 01. (5), 
sub. Cl- (3) has the force of law. 

The prohibition of alienation mentioned in the 
standing order was merely intended to indicate 
that the Government had the right of resumption 
in consequence of the prohibited alienation though 
it would not exercise that right if the alienees 
agreed to enfranchisement and to pay the ordinary 
rent or to pay a quit-rent without the option of re- 
fusal. (Sadasiva Aiyar and Coutt3‘Trotter, JJ.), 

Venkatarama aiyar V. Chandrasekhara 
AIYAR. 62 I.C. 625=44 Had. 632= 

13 M.L.W. 383=1921 M W.N. 204= 
A.I.R. 1921 Had. 292=40 H.L.J. 344. 


—Inam— Assignee's liability. 

If the assignee of a share from the original 

inamdar holds his share in physical severalty be 
is separately liable for bis share and if they are 
jointly in possession as tenants-in-common of the 
whole (even if such possession is through sub- 
tenants) they will be jointly liable though it will 
be open to them to out down their liability by divi- 
sion : United Diaries v. Public Trustee. (1923) 1 K.B. 
469 ; Dooner v. Odium, (1914) 2 I.B 441, Foil. ; 
11 L.W. 523, Dist. IRamesam and Reilly, JJ.). 

MUSAFKANNI RAVUTHAR V. DOBIASTNGAM. 

105 l.C. 179=26 M.L.W. 288= 
A.I.R. 1927 Mad. 931 = 54 M L.J. 30. 


•Inam— Charity. 

•Inam Dharmadaya — Determination of the 

A A AB. 


ature of tenure is one for GovemmentSummary 
lettUment Act {II of 1863), S. 16. 

Where the grant made was Inam Dharmadaya 
nd was to be hereditary, 

Held, the signification of such a grant is that^ it 
/as made on grounds of religion and not on politi- 
al grounds. The mere fact that in occasional oor- 
espondenee the grant is referred to as "fagir” or 
saranjam,” i.e., political, cannot derogate from 
be effect of the language of the grant itself. The 
[uestion whether the tenure was political was one 
phicb was for determination by the Government 
inder the provisions of the Interpretation 3. 16 
tf the Summary Settlement Act (II of 1863) aad 
hat. by treating the title as one to which the Act 
.pplied, the Government must determine that the 
enure was not political. {Viscount Hatdane.) 
dAHARAJA, KOLHAPUR « BALAMAHA^J. 

77 I.C. 100=28 C.W N. 906=1323 M.W.N. 638* 
48 Bom. 1 = 90 I.A. 308=28 Bom.L.R. 292= 
33 M.L.T. 378= A.I.R. 1923 P.C. 194 (P O.). 

■Construction— Deed effected by trustee prejudi^ 


ial to the trust does not Wnd the Tmstr-^Trust. 
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4}RAMT— Inam— CharUy. 

In a 6ui( for an injunotion lastraining the defen* 
<daQts from interfering with the plaintlfi’s poesee* 
eion of the sait lands, the plaintifi alleged that he 
(had been the kudiwaramdar of the suit lands prior 
to ISSS on condition of delivering waram to the 
landlord and that in 1882 the predeoessor-in-title of 
the defendants executed a deed under which the 
Aparam was commuted into a fixed money rent and 
that the defendant claiming to revert to the wixram 
rate, were interfering with the plaintiff harvesting 
Jiis crops. The defendants contended that as the 
inam was a charity Inam, the deed of IBS'! was not 
•binding on them. 

Held, that the suit lands were inam lands and 
.the deed of 1682 was not binding on the charity 
nor the defendants who were trustees of the charity. 
The fact that a third share of the proceeds is being 
appropriated by the inamdars for their private 
/uses does not make it the less a charity inam as 
the grant wag only one and cannot be split up into 
two parts^a personal grant of one third and a 
charity grant of two-thirds of the inam: 40 M. 116 , 
Rtf/, {dyling and Bamesam, JJ.). Sukdaba* 
BAJAOHABEAB V. ALI MUHAAf&IAD. 72 l.G. 690. 

A.I.R. 1923 Had. 661=4$ U L.J. 649. 

; — The Inam proceedings did not create any 

dedication. They were instituted only with the 
object of investi^ting titles to hold lands revenue* 
dree as belonging to valid endowments. {Mr. 
Ameer AH.) Vidya Vabuthi Thibtha Swaui- 
^AL V. BALUSWAWI AYYAB. 65 I.C. 161 = 

15 M. L.W. 78=3 P. L.T. 245 = 
26 O.V.N. 537=20 A.L.J. 497 = 
24 Bom. L.R. 629=30 M.L.T. 66= 
48 LA. 302=44 Had. 831=1921 U.ff .N. 449= 
A.I.B. 1922 P.0. 123=11 U.L.J. 346 (P.G.). 

— Inam*--Oonstpactlon. 

- The words loan Inam title-deed, “The 
Inam is now confirmed to your representatives 

hold or dispose of, as you or they 
toink proper ”, are not mere words of limitation 
«at are effective to secure the grant to the heirs of 
^e deceased grantee. {Phillips, J.). Nabasimhau 
«. OHANDBAMMA. 92 LC. 321=22 M. L.W. 669 = 

A.I.R. 1926 Had. 154= 

, ^ , 49 H.L.J. 547. 

inam— Devadayam. 

inalienable. 45 

tIt r‘r®B ’ J.). SUBBATYA V. SUTTI- 

PiLW Bahama. 9ll.c. 868= 

22 H. L. W. 22S=A.I.R. 1925 Had. 1046 = 

-laan-OhamUa, " “• 

«•»««««“ to 

JL granted subsequent to the 'settlement is 

An inam as opposed to ioams granted prior 

IW.J™! excluded from the assets of a 


and “afterwards 

1861 to 1864. 
and Bamesam, /J.) 
n. SECY. OP STATE. ^ 

864=50 Had. 961=26 M. L- W. 513= 
1927 K. W. H. 854= A.I.R. 1927 Had. 988= 

confers title: A. I. B. 
SSrw ^AifTHALAKSHMI «. ITABASIMHA-. 

4 Rt|U 9 created by inam patta In 


GRANT— Inam— Natnipe of. 

favour of persons in possession; 20 Mad. 454» 
Rel.on, (Reavdoss, <r.).’ VBNEATA RaO o. MANGA 
RAO. 87 l.G. 376=1925 M.W.K. 898= 

A.I R. 1925 Had. 1184=49 H L.J. 71* 
—Inam — Forfeiture. 

Disloyalty to Government. 

Where an inam was granted with a condition 
that the grantee thereof should remain a faithful 
subject of the British Goveroment, grantee presid- 
ing over a meeting convened to boycott the visit 
of H. B- H. the Prince of Wales was held to ba 
sufficient ground for forfeiture of the grant. (Afac* 
leod,C.J.and Crump, /.). SSRIPAD VISHNU t». 
SECY. OF State. 9S I. C. 448= 

28 Bom. L.R. 1175= A.I.R. 1926 Bom. 981. 
— Inam— Register. 

—Object was to record terms of inam — Refer- 
ence to rent payable by ryots is made only to 
exhibit material for assessing quit rent— Rate 
therein is average rate. {Curgenven, /.). ANDI 
MOOPAN V. MOHIDEEN MEEBAL BIVI. 

98 I.C. 882= A.I.R. 1927 Had. 226. 
— Inam — Kadim Haka. 

Kadim Haks are grants made prior to the 

grant of the village in favour of the inamdars and 
independently of them, {Fawcett and Madgavkar, 
JJ.). Secy, of State v. indubai Bhaubai 
I>bsai. 98 I.C. 933=50 Bom. 698= 

28 Bom. L. R. 1308=A.I.R. 1927 Bom. 40. 
— Inam — Nature of. 

Property allowed to remain in possession of the 

eldest member of the eldest branch— Inference is that 
it is vadiHki inam. 

If successive generations have treated a certain 
property as an acquisition to the inam to which 
the rule of primogtniture and impartibility applied 
then it requires strong evideuce to treat- it as 
subject to partition. The intention is the test by 
which the Courts should be guided in oases of this 
nature. When for a hundred years the property 
has been allowed to remain in the poasession of 
the eldest member of the eldest branch, it is a 
justifiable inference that the family have for gene- 
rations agreed that it wonld be treated as apper- 
taining to vadilki inam : 29 Cal. 483 (P. 0.) * 
35 All. 891 (P. 0.) and A. I. R. 1923 P. 0. 59, Be/ 
{Madgavkar and Patkar, JJ.). Qanbsb v. SHRI- 
NIWAS. 118 I.C. 620=30 Bom.L R. 487= 

, A.I.R. 1928 Bom. aii, 

^ ihere is no presumption that ah Inam grant 

IB a grant of both the varams; eaoh oase has to be 
decided on its facts and the merits: A«LR. 1922 P.Gj 
292, Bef . ( Waller and Madhaoan Nair, ■ JJ \ 
T. Venkata Subba Rao v. b. Sivaji 

106 I.C. 30=89 M.L.T. 208=1927 M.W.N. 609= 

. . A.I.R. 1927 Had. 916. 

— ■ There is no presumption that grant was of 
bo^ varams— Bach oase will depend on its own 

laots— Where inam grant is proved to be of both 

varams, onus is on tenants to prove their ooou- 
panoy rights: A.I.R. 1924 P. 0. 65 and A I R 19M 

S^pIut J/.). ZAMINDAB 

OP PABLAKIMroi O. RaMAYTA. QB T.Cv SlRs 

„„ A.I.R. 1927 Had. 10=81 H.L.J. 810. 

aifhar jKjr^Tana^TwSin^ 

J In considering fihe-nature oL an inairt iimk«fe 

®ejtt©ly» whether it was a gxanh of wiefvaraii^mi^ 
or*a grant of : bothi ' 
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GRANT— Inam— Nature of. 

presumption can be made in favour either of the 
grantee or of the cultivator, and therefore where 
an inamdar sues to evict the tenants, the ordinary 
principle that a person suing in ejectment must 
prove his right to eject will apply : A, L R. 1923 
P.C. 292, FoU.\ A.I.R. 1924 P.C. 65, Expl. and Dist. 

W here it was found that the defendants*teoants 
and their predecessors in-interest had been in pos- 
session of the suit lands from 1843 onwards and 
that they had been disposing of their rights in 
those lands and dealing with them as if they had 
this right of occupancy and there was no evidence 
to show that the original grantee was himself in 
occupation of the suit lands before the grant and 
the only available evidence as to the tenants in pos- 
session showed that so far back as there was any 
record, the defendants and their predecessors had 
been cultivating the lands and dealing with them 
as if they had this right of occupancy. 

Held, that the evidence does not support a grant 
to any greater extent than a grant of melvaram 
only. {Phillips, J.). PEBIA KaruPPA Thevan v. 
A. Kaniyalaswamigal Kovil. 91 I.c. 1027= 

22 M.L W. 625=1925 M. W. N. 821 = 
A.I.R. 1926 Had. 136=49 H.L.J. 602. 

Question as to grant being of soil or of share 

of revenue is one of fact in each case— Presumption 
that grant passes only share in revenue does not 
exist. {Shah, Ag. C- J. and Fawcett, J.). SECY. 
OF State o.Shantaram narayan dabholker. 

84 I.C. 397 = 49 Bom. 99 = 
26 Bom.L R. 847= A.I.R. 1925 Bom. 12. 

Grant of whole inam village is subject to the 

rights of community — Where the rights are easements 
enjoyed by the public the soil belongs to inamdar and 
he can eject trespasser. 

In the case of inam villages the grant of a whole 
inam village must be taken subject to the rights of 
the community. In the case of burial grounds, 
threshing floors, etc., such rights (so long as the 
character of the site does not charge) may be regard 
ed as vested in the Government. (36M.L.J. 203, 
Bef.), But where the rights of the public amount to 
a bare easement, the inamdar has title to the soil. 
In the case of an irrigation tank, irrigating certain 
lands, it is doubtful if there are any rights belong- 
ing to the community, as the rights of irrigation 
appertain to the lands irrigated, as easements and 
thegrant must bo taken to be subject to the ease- 
ments. If the Unk is one for public drinking and 
bathing, the grant may be subject to the rights of 
the public for these purposes; but there is no reason 
to hold that the bed does not belong to the inamdar. 
On the other hand, it is proper to say that it be- 
longs to him. So that, if the tank ceases to be a 
tank, all rights vest in him and if it continues to 
be a tank, in the interests of the public, the proper 
person to take action against a trespasser is the 
inamdar who is still the owner of the bed and can 
take action to remove the trespass. {Bamesam 
and Jackson, JJ.) Kannayibam PilIiAI o. ViRO- 
DUPATl GINS Ltd. 8U.C.1021 

20 M. L. W. 185=A.I.R. 1926 Mad. 139. 
. There is no presumption that an Inam grant 
is grant of the land revenue only and each case 
mustbedeoided with reference to the 
connected with it. {Venkatasubba 

BABA GUBUKKAL v. “ 

PiLLAi 79 I.C. 619=1024 M. W. N. 487- 

A. I. R. 1924 Mad. 833=47 M-L-J. 898. 
, .aThere ia no presumption that an inain grant 
by a zamlndaris a grant of 

bothwarams; 41 M.11S2 and 48 M.166, A.I.R. 1922 


GRANT— Inam— Origin of. 

P. C. 292, Bef. {Phillips and Devadoss, JJ.). Ven- 
KATABANGAYYA APPAHAO BAHADUR V. MORAM- 
PDDI Bajiraju. 76 I. C. 61=1923 M.W.N. 755=^ 
19 H. L. W. 6I9=A. 1. R.1924 Had. 93= 

48 H.L.J. 238. 

Bight to minerals — Language of grant is esssn- 

tial. 

A grant of a village in inam may be no more than 
an assignment of revenue, and even where it is or 
includes a grant of land, what interest in the land 
passed must depend on the language of the instru- 
ment and the circumstances of each case. The 
title deed of the Inam Commissioners confers nO' 
higher title than was originally granted. The fact, 
that Government at one time disclaimed its right- 
to minerals does not deprive them of their title 
conclusively. (Sir Lawrence Jenkins.) BECY. OP' 

State v. Srinivasa Chabiae. 60 I. C. 230= 

44 Mad. 421=48 I. A. 56= 
19 A.L.J. 201 = 33 C L J. 280=25 C.W.N. 818 = 
13 M.L.W. 502=1921 M.W.N. 111 = 
29 M.L.T. 181 = A.I.R. 1921 P. C. 1= 

40 H.L.J. 262 (P.C.). 

Presumption is that grant is of both warams. 

There is a presumption in the case of grants- 
of even inam lands (whether granted by the former' 
ruling power or by a Zamindar) that the grant was- 
of both warams. (^adasiua Aiyar and Spencer, JJ.), 
SUBRAMANJ A GUBUKKAL ti. AMMAKANNO AMMAL. 

70 I.C. 477 = 14 M. L. W. 376=1921 M.W.N. 696= 
A.I.R. 1921 Had. 595 = 41 H.L.J. 450, 
.—The decision of the Judicial Committee iu 
41 Mad. 1012 that there was no presumption in» 
favour of the restriction of the grant to the irel- 
waram, applies to grant by Government as well aa- 
by private individuals and to British as well as- 
pre-British grants. {Oldfield. «/.)• PEBAYYA 
LlNGAM V. VENKATAPATHIBAJU. 63 I.C. 804= 
13 M L.W. 601 = A.I.R. 1921 Mad. 302. 

There is no presumption in inam grants- 

that it is the melwaram alone that is granted: 41 
Mad. 1012 and 37 M.L.J 42. Foil. {AyXing anJ 
Seshagiri Aiyar, JJ). VENKATAPPA CHABYDLY 
V, TIBUMALAREDDI PAPIBBDDI. 82 I.C. 309- 

13 M.L.W. 203=44 Mad. 650= 
A.I.R. 1921 Mad. 40. 

•Third party, right of, to eject grantee. 


Where, the Government makes a grant of land at^ 
its absolute disposal, a third person cannot deprive' 
the grantee’s title on the ground that he was ^a. 
landlord of the grantee and such third person s- 
prior right as landlord is destroyed by the act ot 
grant of the Government. There is no presumption 
of law that an inam grant of a village ieprimafatne 
a grant of the land revenue only. The terms of the 
grant, and whole circumstances connected there- 
with have to be looked into. In a suit for ejectment^ 
the burden of proving that the tenancy *stermma- 
ed and there is a ground for eviction lies on th^ 
plaintiff. (Sadasiua Aiyar and Spencer, JJ-)- 
SUBBAMANIA AIYAR V. ONNAPPA GOUNDAN. 

61 I.C. 597 = 12 M.L.W. 876=28 MJi-T. 389- 

39 H LJ. 

—^^^SuiMM declaration that suit land was- 
Government grant— Mittadar pleading tha V , 
ryoti land— Real question to be decided is 
the inam was or was not granted or continued oy 
Governmenb-So, before deciding this Q^esrion 
is not proper to raise the question of Limitatmn 
under Li^Aot. Art.M. 

i ”■ 193Vitod.71».i 
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GRAHT-Inam- Partibillty. 

Partlbility- 

• -‘Btrar Jnawt Buies, B. 59 — Jagir — Land is 
liable to partition. 

Property consisting of an ordinary Inam yillage 
is liable to partition at the suit of a co-sharer ex- 
cept when it is held on Saranjam or other imparti- 
ble tenure or where the terms of the original grant 
impose a condition upon its enjoyment that the 
management should rest with a particular branch 
of the family of the grantees. Under B. 9 of the 
Berar Inam Rules “Land” which term includes a 
village acquired by Pargsna servants as Govern- 
ment officials, admits of division through Civil 
Courts. (Dhobby, A J.C.). KBISQH A Bao V. NIL- 
KANTEA. 69 I.C. 800= 18 N.L.B. 163= 

5 R L.J. 25=1.1. R. 1922 Nag. 52. 
— Inam— Perpetnal lease. 

The distinction between a grant in inam 

and a perpetual lease on a favourable rent is in- 
deed very fine although in law it is quite sound. 
iVenkatasiibba Boo and Madhavan Nair, JJ.). 
SEETAYYA GARU W. APPADU. 92 I. C. 814 = 

A.I.R. 1926 Had. 526. 

“-Inam— Proof. 


Beference to Inam Begisters when permissible. 

In determining the nature of property granted in 
inam, in the absence of the original grant, the 
entry in the Inam Registers may be referred to as 
evidencing the history of the property in question 
and the terms upon which it is held ; but where 
the original grant is available, the Court must be 
guided by its terms alone : 43 Mad. 253 (P.C.) and 
1921 P. 0. 1, Appl. {Odgers and Jackson, 

«//.). Dost Md. Khan u. Hassabath Kibulue 
SAYYAD. 102 I.C. 473=38 M.L.T. 248= 

, ^ A.I.R. 1927 Mad. 599. 

— Inam-j^ReioiDptloii. 

•— — -Right of Government to resume onenfran- 
ohised personal inams is not absolute and unquali- 

’ tl): 12 Mad. 98; 26 Mad. 
All. 148,D»at.; 1 M. H. 0. 
and Mackay, JJ.). SECY, 
OP State v. abddl Rahim. 114 i.c. 626= 

^1928 M.W.N. 768=1. I. R. 1928 Had. 1246. 

the office 

f ^ hereditary right, 

PiLLAi V. Secy, op State. 107 I C 785~ 

»re public, inam L not 

f «6““4r8o M. t f SF” 

fiexvice andn.«^a “munenttibu-i ifor fatdre 
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cannot, on the assumption that the object of that 
grant has failed, make any direction, that the 
inam should revert to the temple and that the 
trustee should manage it and treat it as property 
belonging to the temple, (Spencer and Devadosi,. 
JJ.). SESHADD EEDDI V. SUBRAMANIA AlYAB. 

74 I.C. 35=16 M.L.W. 839=32 M.L.T. 89 = 

A.I.R. 1923 Had. 163. 
— ■■Perpetual inam — Resumption by Govern- 
ment — Eyotwari palta granted to Inamdar — Ocou-- 
pancy rights of tenants are not defeated : 12 L. W.. 
576, Diss. from; 33 M. L. J. 370; 28 M L. J. 
44; 2 Mad. 226 and 12 Mad. 422, Ref. (Ayling and' 
Sesiuigiri Aiyar, JJ.). VENKATAPPACHARYULU v. 

Tirumalareddi. 62 I.C. 309 = 44 Mad. 550 = 
13 M.L.W. 203= A. I. R. 1921 Had. 40. 
—Inam — Saranjam. 

—Consirtiction of grant. 

The mere use of wide expressions such as the 
grant of land “for ever” or “from generation to- 
generation” does not prevent the grant being one of 
saranjam. Nor again is the use of the word ■‘inam"' 
instead of “saranjam” conclusive. It is for Govern- 
ment to determine in a particular case whether a. 
grant is one of saranjam only. {Fawcett, Ag.C.J.. 
and Murphy, J.). SAYiJI BAO. GAIKWAB OF' 

BABODA V. Madhavrao Raghunathrao- 
DHavade. 115 I. c. 369 = 30 Bom. L.R. 1463= 

53 Bom. 12= A.I.R. 1929 Bom. 14. 
— Inam — Service Inam. 

Resttffi^fton. 

Where a village carpenter committed default in. 
the discharge of his duties and the Collector passed, 
orders resuming the carpenter’s inam and directed, 
that ayan patta should be issued to the purohaser* 
who was in possession of the lands. 

Held, that the Inam being of both warams the 
Government could resume the bame and grant it- 
to another, and that the purchaser was entitled to- 
a declaration of his title and for possession on the 
basis of the patta issued by Government. Incidents- 
of patta discussed. {Ananthakrishna Aiyar, J.). 
SAMPATHU EAO NAINAR t>. APPASAMI NAINAR. 

1930 H.W.N. 385.. 

Besumption. 

A grant of lands burdened with xnuayaka services- 
to bo rendered in connection with a temple is one 
for public service rendered to the whole Hindu, 
community and so long as the service to the deity 
is being regularly rendered, it is not liable to be 
resumed. Bimilarly an insm relating to a valluva 01- 
astrologerinam cannot be resumed so long as the 
service is being performed. {Ananthakrishna Ayyar,. 
J.). PSAYAQ DOSSJEEWABU V. ABBD PILLAI.- 

123 I.C. 28. 

Sagubadi inam incidents— Resumption. 

A sagubadi inam is an inam granted to headi 
ryots with a view to their enoouraging the cultivat- 
ing of Government's lands. Lands thus granted 
are burdened with the sagubadi service. If the 
inamdar to whom such a grant hasbeen made should^ 
fail to perform that service when the service waa 
parformable, it would beopen to the samindar to- 
resume tAe inam but if the services have lon^ 
ceased to be performed for the simple reason that 
there ifi little ox no oultlvable land yet remaining-. 
to,be cultivated and the terms of the giant have 
hQt been violated, the samindar is not entitled to- 
msuma .the .inam^ {Ananthakrishna Ayyar, J.), 
PBiAYAG Doss JBBVABU t>. ABBU PiLLAI. 

" P ' i 28 LQ. 26 .. 

‘T'rrf^inam ior .private servioa to tAe samindai ia^ 
no6' the same as an inamt lor; pnhlie.- . Beiidoft.. 
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^R&HT— Inain— SdFTioe inam. 

</^ibon and BeiLly, JJ,), LAKSHMI Venkayamma 
V. sgjcy. of State. an i c 909— 

„ , , A.I.R. 1929 Mad 399 . 

Construction of grant. 

Inam granted in favour of some persons bo long 
•as service therein is rendered— Every person is 
-entitled to share although he does not personally 
Mnder the service. {Eumaraswami Sastriajii Reil- 
ly, JJ.). MirMahaboobv Mir Subajuddin, 

115 I.C. 150 = A.I.R. 1928 Mad. 1148. 
~ Resumption. 

The Government have no right to resume service 
Inam lands forming part of the property of zamin- 
•-dar or to make a fresh grant of them to any other 
person. {Devadoss, J.). ANKAMA Naidu v . 
Beekt Naidu. 99 i.c 699^ 

38 M.L.T. 9= A. I. R. 1927 Mad. «9. 

The phrase “ sarva dambala inam” shows 

•only that no money payment is insisted on the 
holding of the inam, but it does not necessarily 
show that it was not a service inam. (Bamesam, J.}. 
BbahmayyAv. MADHURAM. 94 I.C. 489 = 

A.I.R. 1926 Mad. 496=50 M.L.J. 282. 


Karnam — Inam Commissioner refusing to 

•grant patta in the name of karnam but giving pattas 
to other persons in the family who were in posses- 
sion— Such pattas give them good title — Such 
•enfranchisement enures for their benefit and not 
.for thatof karnam: A.I.R. 1925 Mad. 780. A.I.R. 
1922 P.C. 96, Dist. {Devadoss, J.). VENKATA Rao 
v. Manga Rao. 87 I.C. 376 = 1925 M W.N. 808= 

A.I.R. 1925 Had. 1184 = 49 M.L.J. 71. 

Inams for public service — Leases for a 

^period are valid — Sale is invalid even during 
•alienor's lifetime : A.I.R. 1922 Mad. 197 (F.B.), 
Appr. {Case-lxto referred to.) [Devadoss and 
Madluivan Nair, JJ.). KADIYALA BASWAYYA 

Naidu v . Munisami Reddi. 86 I.C. 1041= 

A.I.R. 1925 Mad. 1155. 

Karnam service inam — Enfranchisement in 

"favour of stranger to office — Holder of office at the 
'time cannot claim benefit of enfranchisement; 
A.I. R. 1922 P.C. 96 and S. A. Nos. 287 and 288 of 1921, 
.Foil.; SO U.h.T.SSi, Dissented from. [Phillips and 
■Odgers, JJ.). G. RAMAKRISHNAYYA v . G. 
PITCHAYYA. 91 I.C. 165=1925 M W.N. 480 = 
21 H.L.W. 474= A.I.R. 1925 Mad. 726 = 

48 M L.J. 500. 

Service inam and persoiuil inam distinction 

— Exclusive prior possession against grantee of a 
title-deed after enfranchisement is of no avail against 
•the grantee. 

The lands comprising the emoluments of the 
karnam office are attached to the office as such, so 
that even if a stranger to the family is appointed 
the land goes with the appointment, eligibility to 
'the office is a personal matter ; the land goes with 
the office and is impartible and Government, in the 
■act of enfranohisement, severe the land from the 
office and allows the office-holder for the time 
'being to enfranohise it. The distinction between 
the enfranchisement of a service inam and that of a 
personal inam is that the latter is a mere release of 
the service obligation, release by the Crown of its 
•reversionary interests, while the former is a 
-resumption of the land by Government and a re- 
(grant of it to whomsoever Government pleases, al- 
'though no doubt ordinarily the re-grant would be 
to the holder of the office at the time oftheen- 
irancbisement. The enfranchisement of a service 
'inam and the issue of a title-deed thereupon create 
new title in the grantee, unless Government had 
<at the time of the resumption, no right to resume. 


GRANT— Inam— Trustees. ,« 

Adverse possession prior to resumption does not 
count against the new grantee. {Wallace. J.\. 

Qowrikantau y. Ramamurthy. 80 I.C. 557= 

19 H.L.W. 663 = 34 M L.T. 234= 
1924 M.W.N. 565= A.I.R. 1924 Mad. 783= 

46 M.L.J. 482. 

I Inam burdened with trust of doing certain 
services — Surplus after services belongs to grantee. 
[Spencer and Devadoss, JJ.). 8ESHADU Reddi o. 
SUBRAilANIA AIYAB. 74 I.C. 35= 

16'M.L.W. 839=32 M L T. 89= 
A.I.R. 1923 Mad. 163. 

Karnam service woman being karnam a® 

time of enfranchisement — Grant of title-deed to 
her conveys absolute estate descendible to her own 
heirs— Madras Hereditary Village Officers Act, 
III of 1895. [Spencer and Devadoss, JJ.). ANDD- 

KURI Venkataramadasu. Pachigoula Gavab* 
BAJU. 70 I.C. 677=16 M.L.W. 228= 

1922 M.W.N. 305=31 M L.T. 154= 
A.I.R. 1922 Mad. 173=43 M.L.J. 153. 

Blacksmith’s Inam — Inamdars who were 

owners of Kudivaram removed from service— 
Mirasdars and Pattidars not thereby entitled to 
possession. 26 M.L.J, 169, Dist. [Oldfield and Odgers, 
JJ.). P. Ellappa Naidu v . Boologachary. 

1922 M.W.N. 180=16 H.L.W. 531= 
A.I.R. 1922 Had. 97 = 42 M L.J. 359. 

Bindu joint family — Partition — Subsequent 

enfranchisement — Divided member should prove that 
the inam was kept undivided at partition. 

The fact of partition from the person in whose 
name the service inam is enfranchised is not con- 
clusive against a claim to co-parcenary rights in 
the enfranchised inam lands. Whether the co- 
parcenary right survives, will have to be determin- 
ed as a fact in each case. It may be that the office 
with the inam attached to it was allotted at parti- 
tion to the co-parcener then holding office as a 
part of his share. In such a case, persons divided 
from him would obviously have no rights after 
enfranchisement. It may be that in view of the 
peculiar nature of the tenure and the legal impos- 
sibility of severing the lands or any portion of 
them from the office, the inam was kept undivided 
on the understanding that although till enfran- 
chisement only the office-holder could enjoy it, 
yet in the event of enfranohisement, all members 
would be entitled to share. It may be that the 
other oo-parceners were actually allowed by the 
office-holder to enjoy some portion of the inam land 
or its profits. If a divided member claims to share 
in an enfranchised service land the onus lies oa 
him of proving, not only that he is a member of 
the original service family, but that at any parti- 
tion which has taken place the inam was kept out 
of partition as undivided property in which all 
the sharers retained joint rights. 

View of Spencer, J., in (1918) M.W.N. 849, Dt^ 
sented from; 26 Mad, 339 and 30 Mad. 434 (P.B.), 
Ref. to. [Aj/ling and Odgers, JJ.). VENKATA SDBBA 
RAO V. SATYANARAYANAMUBTI. 60 I.C. 27 = 

44 Mad. 179=A.I.R. 1921 Mad. 86= 

40 M.L.J. 31. 

—Inam— Trustees. 

— — Oertaln persons managing temple property 
as de /acfo trustees considering themselves 
Arohakas-^urplus income appropriated to 
use — Inam Register showing that property wholly 
belonged to temple— Their appropriation is not 
bona fide and they are liable to account for “oneys 
received by them: 21 Bom. 566 and 24 Mad. 24o» 
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ORANT—Inftm— Waste land. 

J)id. {Phillips and Odgers, JJ.). GOPALACHAR* 
TDLC V. LAESHIMINARAYANA. 114 I.C. 650= 

A. 1. R. 1929 Had. 57. 

—Inam— Waste land. 

' Per Venkatasubba Rao, J.—li cannot be said 
that an inam grant of waste land is in law iinpos* 
fiible. (Fenfcata5u66a Rao and Madhavan Nair, JJ,). 
SEETAYYA GARU V. APPADU. 92 I.C. 814 = 

A.I.R. 1926 Had. 526. 


“^a^lr- 

Attachment — Exemption from. 

There is no initial presumption that a jagir is a 
political pension and the burden of proving that it 
is a political pension and as such exempt from 
attachment is on the person who alleges it : 111 
I.C. 8S8, Fon.‘ 61 I.C. 895 and 95 P.R. 1906, Doubted, 
{ShadiLal, C.J. and Abdul Qadir, J.). DUUl 
Chand-Telo Mal u. Gurmukh Singh. 

31 P.L.R. 538=A.I.R. 1930 Lah. 816. 


■ ‘Jagir ’ and ‘ muafi ' distinguished. 

The difference between muafi and jagir is that 
the former is remission of land revenue to the 
owner whereas the latter is an assignment of land 
revenue which is collected and paid to the 
jaglrdar. The jagirdar may subsequently acquire 
the property and if be does, the grant technically 
becomes ‘muaff* though it always continues to be 
shown as a jagir, {Broadway and Harrison, JJ.). 

Sbibomamgtjrdwara Prabhandhak Commit- 
tee V. Karam Singh. 123 I.C. 836= 

A.I.R. 1930 Lab. 46. 


•Alienation-Bight of. 

The Government in granting jagirs of the fir 
cJasa did not intend to put them on a par wit 
grants of Cl. 3 which are governed by R. 6 of tl 
toam Rules subject to the four kinds of restri< 
tions enumerated in aub-R, 2 of the sai 
*01©. Hence in the case of a jagir of the fin 
class, as the jagir of Mahan in Akola District i 

prohibited. {Subhedci 
(Khwaja) JALALUDDIN V. Mobama 

A.I.R. 1930 Hag. 27< 
— — Co-jagirdars— Profits, suit for. 

to collect th 

5LVi»: ®ake them available fc 

onenM^^r co-jagirdars and cons. 

assessed rental of a hom 
wm due from co-jagiidar is maintainable : 18 C.I 
48, Ref. {Subhedar, A.J.C.]. VITHAL V. LA 5 

I C. 678=A.I.R. 1930 Nag. 181 
——Right of the head of family. 

of the famil 

J^^aprdar) by virtue of right under the rule c 

of descent and junk 

®“®tted to them fo 

those wbft '{o®^*otted portion tberoof and it is fo 

eatobllsTtr’'’”,*®. portions of the estate t 

y f affitmatWe eyidenoe. (/a 

» UPENCAR CBAND V. HARNAM SINGH. 

, lip I.C. 436 (Lah.) 

AnA » ,3®8*5i®oludeB a khorposh tenure. {MvXlid 

ISlor *1^ wUo! 

0 SnhSi'nat™ 



GKANT-Jagir. 

(Ross and Kulwant Sahay^ JJ.). Bibi UMATUH' 
Rasul v. nageshwar buse rai. 

103 I.C. 679 = 7 Fat. 3e = A.I.R. 1927 Pat. 386* 

Prooj — A village cannot become a jagir onlp 

because it is so called. 

To call a village a jagir is not sufficient to con- 
stitute a jagir. 

Where the granting authority was the Govern- 
ment who presumably at the time of the grant were 
perfectly aware of the nature and oonstituentele- 
ments of a jagir and the Government styled the 
villages in the grant deed as a jagir, and its own 
officers consistently adopted that nomenclature ; 

Held, there were strong grounds for holding that 
the grant was the grant of a jagir. {Wallace and 
Madhavan Nair, JJ.). Ramasami u. Tirupathi. 

98 I.C. 291 = 50 Mad. 10=24 M.L.W 460== 
A.I.R. 1926 Mad. 1167=52 M.L.J. 269. 
Jagir and inam— Distinction. 

That distinguishing feature of a jagir in olden 
days was that it was a grant of landed property for 
life or for a definite number of lives in lieu, 
of pension for services, usually military, render- 
ed to Government in order that the grantee may 
maintain a certain dignity and state : 40 Mad. 664. 
Bel. on. 

The word “jagir” primarily points to occupancy 
(1918) M.W.N. 384 (P. C.). Foil. {Wallace and 
Madhavan Nair.JJ.). Ramasami u. Thibupathi 

98 I.C. 291=50 Mad. 10=24 M.L.W. 460^ 
A.I.R. 1926 Mad. 1167=62 M.L.J. 259. 
——•J agir is presumably for life. 

Jagir grant conveys only an estate for life unlesa 
clear words indicating a different intention appear 
in the instrument. {Dawson- Miller, C.J. and B E 
MulUck, J.). MahADEO ASBAM PRASAD SAHI v, 
MT. JAGATRAJ KDER. 71 I.C. 929= 

A.I.R. 1924 Pat. 298,. 

' . Resumable grants— Circumstances leading to 

the inference that grant is resumable— Service tenures-- 

Resumption ‘ does not mean that on failure of 
heirs it ‘ escheats * to rewmdar but only t?iat latter 
can make a new settlement. 

Where the jagir was speoifically mentioned as a. 
service tenure involving the performance of police 
and other duties and a new settlement with the 
Taluqdar showed that the rent was increased from- 
Rs. 736 to Re^ 1,000, four villages were taken out of 
Pargana and set apart for the maintenance of 
the widows of the previous holder, and a new patta 
was granted to him by the Maharajah and a new 
Parvana was issued to him at the zemindar’s in- 
stance for possession of the jagir. 

in face of these facts it is idle to contend 
that the settlement with the ialukdar was a oouti- 
nuance of the old tenure. Had the ialukdar suo^ 
ceededtothe jagir by right of inheritance the^ 
maintenance of the Ranis, the widows would have 
exclusively devolved on him and the superior 
landlord would have had no concern with it or the- 
right to take away any part of the property to pro- 
vide for their maintenance. The Maharajah’s in- 
terference on behalf of the widows is explainable- 
only on one hypothesis, ok., that he was makina a 
new aTOngement by virtue of a tight recognized by 
theauthoritieg. ^ 

‘‘Resumption” in connection with these servioe- 
tenures does not mean that on failure of the direokx 
male line it “esoheats” to the zemindar Md be- 
Mmes what is called his sir or khas proneztv* the 
japir retains its ohaiaoter, but the aemlndat be- 

comes entitled to make a new settlement wlth^he.^ 
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<flRANT-Jagir. 

■knowledge and sanction of the authorities. {Mr, 
Ameer AH.) SbiNATH Ray v. P. Udai Nath 

821. C. 879=28 C.W.N. 145 = 33 M.L.T. 408 = 
1923 M.W.N. 702=A.LR. 1923 P.C. 217(P.C.). 

Tenant of jagh: in Berar— Mortgage of ten- 
ancy is not invalid. {MiUra, A.J.C.). Mt. SONI r. 
MeGHASHYAN. 18 N.L.R. 195 = 

A I R. 1923 Nag. 103. 

Previous jagirdar claims in connection with. 

Each new jagirdar gets his jagir free of claims in 
connection with his predecessor, and it is doubtful 
whether funeral expenses of the previous holder ate 
a legal charge on the jagir income. Declaratory 
■•decree in favour of a jagirdar who refused to pay 
funeral expenses, was refused especially because 
he did not claim refund of expenses paid under 
order of Collector. {Chevis, J.). ASAD ALI Khan v. 

Mt. Sharif-un-nissaBegam. 

A.I.R. 1922 Lah. 363. 
■ The interest of a jagirdar is ordinarily that 
of a life-tenant. 46 Cal. 683 and 3 Bom. 186 (P.C.), 
Foil. {Dawson- M iller, C.J. and Jioala Prasad, J.). 
(MAHARAJA PRATAh) UDAI NATH SaHI DEO V. 
GANESH NABAIN Sahi. 70 I.C. 232= 

1921 P.H.C.C. 369= A.I.R. 1921 Pat. 218. 

Trees — Right to cut. 

Though the zemindar is proprietor of the soil, 
yet by custom he might not have the right to out 
trees without the jagirdar's permission. 

The right to cut and sell timber in the j^gir of 
Unerpur, in Sind, is (at any rate as between the 
jagirdar and the zamindar) vested in the zamin- 
dar who has more proprietary interest in the soil 
■ than the jagirdar. {Fawcett. A./.C.). PlR MAKH- 
DUM V. Malik BOOLA KHAK. 79 I.C. 819= 

16 8.L.R. 87 = A.I. R. 1921 Sind 109. 


— Khopposh. 

——In a common parlance, a grant to any mem- 
ber of the family would be a khorposh grant. It 
need not necessarily bo limited to grants by a senior 
member of the family to a junior member. {Mul 
lick and Kulwant Sdhay, J J .). NabaYAN Singh v. 
Jaddcharan Singh. 114 I.C. 194= 

A.I.R. 1928 Pat. 294. 


Intention to separate. 

AssertiogiD excess of what a person has in khor* 
posh mouzahs does not by itself show any inten- 
tion to separate. {N. R. Chatter jee and Panton, JJ.). 
t*BAYAG Kumar Debi v. Siva Peosad Singh. 

93 I. 0. 385=42 C.L.J. 280 = 
A. I. R. 1926 Cal. 1. 


’Reversion. 


In all cases of korposh grants, there is always 
the possibility of a reversion to the parent estate, 
on the extinction of heirs of the grantee. (Jr . B* 
Chatter jee and Panton, JJ.). PE.^YAG KumaRI 
DBBI V. SIVA PBOSAD SiNGH. 93 I.C. 383 = 

42C.L.J. 280 = A,I.R. 1926 Cal. 1. 

— Law applicable. „ , 

^Village service tenure— Two Kotwars— In 

the settlement one was selected for service by lot 
and th -3 other was recorded in the waBib-iil-arz as 
sub-tenant of the first— In the next settlement this 
arraugement was not recorded and the sub-tenant 

was dispossessed— He was held entitled to posses- 
sion and a proper record of his life tenancy — Th« 
case not governed by the Tenancy Act of 1883, 

B. 50-B (2). {Drake Brockman, J. C.). Ghiblta 

II Dawlatia. 18 N.L.R. 34 — 

V. mwLAiia ^ J g ^^22 Nag. 158. 

— Life estaie. , ^ , . 

■AccepUince of rent from hf e-tenant s neM 


Effect, 


GRANT— Marwat. 


Where an heir of the grantee enters into 
possession of the grant after the death of the gran- 
tee and the grantor accepts rent from him, the 
mere acceptance of rent by the grantor should not 
constitute the heir anything more than a mete 
tenant-at-will. 

The mere assertion of a jagirdari right acquiesced 
in by the superior landlord cannot be taken to 
impurt a claim or an acknowledgment of a larger 
interest than that of a life-estate. [Dawson-uixer, 

C. J. and Jwala Prasad, J.). Mahabaja Pra- 
TAP Udainath V. G. N. SAHI. 70 I. C. 232= 
1921 P. H. C. C. 369= A.I.R. 1921 Pat. 218. 


—Maintenance grant. 

Annuity in the nature of maintenance is not 

heritable. 23 All. 194 (P. C.), Foil. {Stuart, C. J, 
and' Wazir Hasan, J.). DEPUTY COMMB., 
Hardai V. Syed Mibaj Rasul. 

98 I. G. 298=2 Luck. 398= 
13 O.L.J. 821=3 O W N. 866= 
A.I.R. 19<:8 0adh42. 

Impartible estate — Grants for maintenance 

to junior members are for life. {N. R. Chatterjee 
and Panton, JJ.). PRAYAG Kumabi Debi u. SivA 
PROSAD Singh. 93 I.C. 385=42 C. L. J. 280= 

A.I.R. 1926 Oal. 1. 

Duration of estate. 

Where the object of a grant is maintenance it is 
prima facie for the life of the grantee in spite of the 
words ‘ for ever ’ or ‘ in perpetuity ’ but if the right 
of alienation has been also granted the intention is 
to confer an absolute estate. {Wazir Hasan, J. C.). 
Teja Singh v. Moti Singh. 8) I. C 918= 

27 O C. 330= A.I.R. 1923 Oudh 123. 
Duration of estate — Construction. 

A maintenance grant is resumable on the death 
of the grantee and not on the death of the grantor, 
A maintenance grant is not absolutely inconsistent 
with a grant to the donee and his hoirs. Such a 
grant is priyna facie resumable on the death of the 
grantee, but the context may show that it was in- 
tended to make provision not only for the donee 
but for the heirs of the donee. Where the grant is 
so expressed, the grantor has the right to resume 
the grant on the extinction of the line of the gran- 
tee. It is all a question of construction. The 
operative clauses in a maintenance grant were in 
these terms: “1 have made a grant of the milkiat 
right in the Jlouzas named below by way of main- 
tenance with the detail as follows, if any of the 
said three persons or their heirs put forward here- 
after any objection against the rais of the Raj, as 
regards the difference In their maintenance grants 
which according to the custom obtaining in the 
family I am competent to assign mote to one and 
loss to another, such objection shall not be held 
legal or tenable in Courts”. 

Held, that the grantor by providing against the 
possibility of an objection on the part of the heirs 
of the grantee had clearly indicated that the gran- 
tees took a heritable but not an absolute interest 
under the grant. 27 Cal. 156, FoU ; 22 W. R. 225; 
23 All. 194. jRe/. (Das and iJoss, JJ-)- HON BLB 
MAHARAJA Bahadur Kesho Prasad Singh t>. 
Madho Prasad Singh. 83 I.C. 812= 

3 Pat. 880=5 P.L.T. 513= A.I.R. 1924 Pat 721. 


—Marwat. . . . . 

In Oudh, a marwat grant is hereditary but 

non-transferable: A. I. R. 1924 Oudh 124, Fol. 
{Ashworth and Misra, JJ.). RAM SHANKAR SINGH 


V. lal Bahadur Singh. 


92 I.C. 637= 


1 Lack. 98=13 O.L.J. 216=3 O.W.M. 267= 

A. I. R. 1926 Oa(Ui277i 
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4RANT— Marwat. 

Uarwat Definition. 

A grant made to grantee who was killed fight* 
'ing for the Taluqdar, is called marwat and is not 
•transferable nor tesumable. (Simpson, J. C.). 
-SlYA ram V. Salik. 77 1.0.362= 

10 O.t.J. 335 = 5 h. R. Oadh 13= 
A.I.R. 1924 Oudh 124. 

—Pension. 

Pettsiort from generation to generation — Prede- 

-cesaor of each generation is Govemnient. 

Where a pension is granted from generation to 
generation, one generation cannot be said to be the 
successor-in-interest of the last. At the very 
moment when the grant was made by Government 
a right arose in favour of each successive genera- 
tion and the predecessot-in- interest of each succes- 
sive generation is the Government and not the 
father. {Ashworth and Sen, JJ.). Bhoopal Rai 
V. Shiam Sunder. 1929 A. L, J. 724= 

11 L.R.A. Key. 65 = A.I.R. 1929 All. 781. 

— Ppeinmptlon. 

*■ Extent of grant. 

Absence of evidence of terms— Presumption of 
igraator passing all that he had not .admUsible- 
Roles of English law not applicable. {Lord 
Tomhn.) Mahipati Sdrtarao V. Secy, op 
STATE. 117 I.C. 481=1929 A.L.J. 702= 

33 C.W.N. 725= 31 Bom. L. R. 866 = 
aO M.L.W. 9=1929 M.W.N. 442=6 O.W.N. 503= 
86 L A. 223=82 Mad. 538=80 C.L.J. 30 = 

A.I.R. 1929 P. C. 152= 

. 37 M.L.J. 64 (P. C.). 

; — ; — It IS reasonable to presume that where land 
IS given for a cemetery there would be no reserva- 
'4ion by the grantor. {Lindsay, J.). Khuda Bax 
«. RAQhdnandan LAL. ;JQ 0 I (j^ 623= 

A.I.R, 1927 Ail. 381. 
-^Lost grant~Long possession without paying 
■rent^Lost rent-free grant will he presumed— But 
Sfiicssym miMf he as of rigU with notice to persons 
^hely to be adversely affected. 

claims to hold as a tenant land 

t must prove his 

nght to hold It without payment of rent by a 
grant from the zemindar, but production of the 

^ant itself is not the only way to prove such a 

When long possession (here for 62 years) with- 

been proved by direct evidence 

thatthe claim was based upon a grant which is 
in fi.a must, however, always be taken to see 
t possession is clearly estab- 

®“]oye^^under a definite claim 
v I I manner that in the circumstances 
it was likely to have attracted the notice of the 

““ “averseirafiect! 

8“”‘ should 

: ^ A-I.R. 1927 Cal. 210. 

Oc^ancy right. 

s|SHm3‘S£~ 

FSEAnih.e must pay ge^t ag ooonpaaoy ryot. 


GRANT— Resumption. 

J.). CHOWDANNA V. venzatapathinayani 
VARU. 93 I. G. 141 = 1926 H W.N. 458= 

24 H.L.V. 249= A.I.R. 1926 Mad.621= 

50 M.L.J. 429. 

Lost Grant — Immemorial user by public of 

a ghat — Title by lost grant is presumed. (Swhra- 
wardy and Duval, JJ.). PEARY LAL MULHOK 
V. SURENDRA NATH. 88 I. C, 505= 

A.I.R. 1925 Cal. 1233. 

Where the enjoyment maybe explained as 

a mere user of a public right, a presumption of a 
lost grant need not be made {Marten, J.). Laksh- 
ilAN GOWROJI V. Ramji ANTO.NE. 

23 Bom. L.R, 939= A.I.R. 1921 Bom. 93. 
—Relinquishment. 

-——Government seizing village in which owner 

had right to both varants — Afterwards Government 
relinquishing same— Both varams deemed relin- 
quished. {Waller and Madhavan Nair, JJ) 

Srinivasa ata’Ar v. Nallamuthd Padayaceti* 

Hi I.G. 204= A.I.R. 1928 Mad. 1243*. 
Resomptiott. 

--—Grant in lieu of wages and grant burdened 
with servwes—Distinction— Presumption. 

Where a zamindar wants to resume lands granted 
before the permanent settlement and hold by the 
grantees from father to son. the onus U always on 
the plaintifi to prove that grant was one in lien of 
wages resumable at will. 

A village in the Vizianagaram zamindari was 
granted as early as 1752. The grantees were hill- 
men. They and their ptedooessors were in posses- 
sion for more than 250 years and had brought the 
land under cultivation. The l*nda had beL des- 

cending from father to son and had been alienated 
without question. 

that on the facts, the onus was very heaw 
on the zammdar seeking to resume the lands to 
show that the grant was merely a grant in lieu of 
wages resumable at will and not a grant burdened 
with service m which case it could not be resumed 
without St least showing that the aervioes^re 

done and were refused • 18 Ml a 
438 (P.C.): 28 Bom. 305 and A.I.R. 1926 Mad 6U 

Walsh, JJ.). PUSHAVATI ALAKH NarAYANA « 
VUGGINA APPALASWAMI. ^a«AYANA v. 

A.I R. 1930 Mad. 755=59 M.L.J. 183 (P.B ). 
Kadtm grants. 

If grants were kadim or in existence at the 

when the village itself was granted in 

right of resumption would be vested in the Govern . 
ment and not in the inamdar : A. I R 1007 p n 
217. Poll. {Sir John T7««i,.) LakhamgOWD*- 
BASVAPRABHU V. APPANNA. 1131 

617=63 Bom. 222=88 1. 4 «= 
31 Bom. L.R. 239=A. I. R. 1929 p (j 30= 

Effect. *29 (kc.). 

Government extiuRuishes 
all interests acquired before enfrannbiaafn,.®* ® 

Subsequent grantee gets free of all such 

(Dev^doss, J.). Ramanna «. VeneatnIhavIk ^ 
99 I.C. 238=38^^^^^^^^^ 

Stains of Mr “-I-J- 82. 

As to whether in. a particular naaa *1... ..x .. 
the holder of the resumed grant is that of 
holder or that of a raiyat S^st L 
referenoe to the entry in the record of 
and Foster, JJ,). GOPinath SaranjiI?^*!* 

^ * 1927 Pat. ms! 
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— Zamindar can resume grant only if land is in 

hi$ Mmiudcri atid is assessed to TevcHue—Inctusioti 
of revenue is presumed if services for the grant were 
personal. 

Whether a zamindar can resume a grant, ^vill 
depend upon whether the revenue from the land 
was or was not included in thea-sets of the znmin- 
dari at the time of the settlement. If it was in- 
cluded, the right of resumption would be with the 
zamindar, if not, he would not have that right. If 
there is no direct evidence to show whether the 
revenue was or was not included, one may turn to 
the nature of the services as they may furnish a 
clue. If the services were personal to the zamin- 
dar, it m-iy reasonably be assumed that the 
Government would not have exempted the land 
from the revenue, but would have tre'ited it, for 
the purpose of the settlement, as revenue-paying 
land. {Venkatasubba Rao, J.). Thipuvenkata- 
OHARLU V. ALTOO SaHF.B. 94 I C. 498 = 

1926 M.W.N. 344=A.I.R. 1926 Mad. 511 = 

50 H.L.J. 251. 

■ ' Right of. 

In case of grants there is no presumption that it 
was made in lieu of wages for service, or when the 
grantor proves that the services were personal, that 
the grant was made in lieu of wages. The person 
claiming resumption must make out his title to 
resume: Ca-'e-law reviewed. (1911) 2 M.W.N. 406, 
Diet. {Venkatasubba Rao, J.). ThiPUVENKATA* 
OHAELU V. ALTOO SAHRB. 94 I C. 458= 

1926 M W.N. 344=A.I.R. 1926 Mad. 511 = 

50 M L J.251 

- Land not burdened with service— Liability to 

resumption. 

Where a menial servant of a temple holds no 
office a hereditary character and U remunerated for 
the performance of his duties by the use of certain 
lands on payment of annual cess the lands are not 
bnrdened w'ifh any service in connection with the 
temple nor is the holder a trustee. Upon cessation 
of his service the land is liable toimmfdiate re- 
sumption. {Chaudhuri and Cuming, JJ.). JOYNATH 
Sabkar u. hari Mohan Das. 59 I.C. 469 (Cal.). 


■Effect. 


The fact that the grant is rcsumable cannot afiect 
the charaettr of the tenures created by the grantor 
or raise any presumption as to the existence of per- 
sons having an interest in the property prior to the 
grant. /.). PERAYYA LlNGAM u VeN- 

KATAPATH ^ ^ W. 601 = A.I.R. 1921 Mad. 302. 
—Rights of alienee. 

A purchaser of a definite extent from one of 

the agraharamdars is not liable jointly and several- 
ly with the other agraharamdars to pay kattuhadx 
and his liabilitv rests only on the privity of estate 
and must be limited to the proporUonate share due 
on the portion he Purchased. A. I.R. 1997 Mad. 931. 
Fon.andll L.W. 523. Tp^A 

SUEYANAPAYANAU. ^^^NKATAEA MAYYA APPA. 

116 I.C. 351=29 M.L.W. 600= 96 M L J. 273. 

■Croton oranf-rran^o™ a«..«5 ronom! 


Where a Trown grant under "‘■if ^ 

.tereet - as for ‘'‘‘'/yyyrtTyears tnd the t™ 

,m during period of thirty y renewed 

ree after expiration of thirty years gut 

ABHA ». mi p a ?8 s (p. o.). 


GRANT— Rights of grantee. 

— Rights of grantee. 

Minerals^ Right to. 

When a grant is made hy a zemindar of a tenure- 
at a fixed rent although the tenure may be perma- 
nent, heritable and transferable, minerals will not be- 
held to have formed part of the grant in the absence 
of express evidence to that efiect : A.I.R. 1916 P.C, 
191, Apipl. (Lord Tovdin.) MABIPATI SURYA 
Rao u. Secy, OF State. 117 I C. 481 = 

1929 A L.J. 702=33 C.W.N. 725=- 
31 Bom.L.R. 866=30 M.L.W. 9=1929 M.W N. 442= 
6 O.W.N. 503 = 96 I A. 223=52 Mad. 638= 
50 C L.J. 30 = A.I.R. 1929 P.C. 152= 

97 M.L.J. 64 (P C,). 

Jfirnsi rights. 

Where there is grant of the soil, the mirasi 
rights in the land would be covered by the grant. 
{Fawcett, Ag. C.J. and Murphy, J.). SayOJI Rag 
Gaikwar V. Madhava Rao Raohunath Rao. 

115 I.C. 369=63 Bora. 12=30 Bora. L.R. 1463= 

A.I.R. 1929 Bora. 14. 

Prescription . 

Where a person was granted a cowle under which- 
the grantee was authorised to collect certain fees 
from each house, the mete fact that quit rent waa 
not collected for over a century would not exempt 
the house-owners from the payment of quit rent. 
{Devadoss and Jackson, JJ.). G. R. ADIKESAVALT7' 
NAIDU t>. C. S. B. LAKSHMANA AYYAR. 

113 I.C 36= A.I.R. 1929 Mad. 204. 

In Oudh, Shankalap and Maruat grants are 

ordinary grants — Grantor restricting the right of the 
grantee — Grantee can make a valid transfer of the 
subject-matter of the grant — Such transfer can be 
valid only between the transferor and transferee — 
Prohibitions against transfer founded upon public 
interest are absolute. 

Shankalap and marwat grants in Oudh are 
ordinary grants which connote under proprietary 
tenure. Where, however, the grantor adds that the- 
grantee will not have transferable right, the 
grantee and his successors will hold lands withi 
heritable but non-transferable rights under a grant. 
The grantee or his successor can make a valid- 
transfer of the subject-matter of the grant in spite 
of the restraint on the power of alienation imposed. 
originally by one of the terms of the grant; but- 
having regard to that term such a transfer can. 
only be valid as between the transferor and the 
traiisferee. The restraint against alienation being, 
for the benefit of the grantor will be given effect to- 
in his favour only. There is an essential difference; 
between restrictions on transfers imposed by the 
Legislature and those imposed by a Court- 
or decree by grant and there are cases 
in which for the protection of particular- 
interest it is deemed expedient to depart 
from the general principle and to fetter the 
privilege of free alienation. In such cases, the- 
prohibition against transfer being founded upon 
consideriitioa of public interest must be treated as 
absolute: 15 0. C 67. Appr. (Stuart, C. J. and 
Wazir Basan.J.). BALBHADDAR SiNQH V. RUSHAR 
Das 357— 

3 Luck. 686=9 O.W N. 487 = 10 I'-R-A.Pejr.38= 

A. I. R. 1928 Oudh 344. 

Inamdar accepting settlement is bound and* 

can upset it only on the basis of contract. 

Inamdar accepting the settlement, as evidenwd 

by the eanad, is facie bound by the 

therein contained, and he can 
settlement on some basis recognized ^7 
law such as mistake, fraud or misrepresentation. 
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OR&NT-Rlghts of grantee. 

{Pdwcett and MadgavJMTi JJ‘)‘ SECY. OF State 
i). INDURAI BHAUBAI DKSAI- 98 I.C. 933— 

SO Bom. 698=28 Bom.L.R. 1308 = 

A.I.R. 1927 Bom. 40. 

' ‘ R iparian rights. 

When a water-conrse not merely bounds but 
flows through the land of the grantee, the pre- 
sumption that the bed is included in the grant 
must necessarily bo stronger, and where no ex- 
press reservation exists, it lies on the grantor to 
show that presumption should not prevail; 
41 Mad. 840 (F.B.) and 12 L.W. 371, Ref. {Gurgen- 
vm, J.). Veneayya V. Secy, op State. 

99 I.C. 446=24 M.L.W. 833=1926 M W.N. 969 = 

A. I. R. 1927 Mad. 207. 

Permanent and inalienable lease — Lessor 

acquiescing in transfers — Lease becomes alienable. 

Where a perpetual lesro without power of aliena- 
tion granted to a certain person was subsequently 
sold in auction and was again conveyed for consi- 
deration by the purchaser to the original grantee 
and where the lessor was unsuccessful in bis attack 
on the auction-sale and did not object at all to the 
re-transfer subsequently made by tho auction- 
purchaser. 

3eld, that the original condition against aliena- 
tion was no longer operative and that the interest 
in the hands of the lessee was transferable and 
liable to attachment. {Dalai, A.J.C.). Ambiea 
PBASAD t). ATTAR ALL 89 I.C. 182= 

A.I.R. 1926 Oudh 15. 

Minerals^Rights to. 

Express words in tho grant are not necessary for 
the transfer of the right to mines and minerals in 
the lands granted. (Shah, Ag. C. J.and Fawcett, 

J.). Secy, of State v. Shantaram narayan 
DABAOLEEr. 84 I.C. 397 = 49 Bom. 99= 

26 Bom. L.R. 847 = A.I.R. 1925 Bom. 12. 

Ejeotment — Suit for — Patta granted to plain- 
tiff by Government— Plaintiff must prove Govern- 
ment had title at the time. 

Otherwise, the grantee cannot maintain a suit 
in ejeotment against persons who were in possession 
at the time of the grant, (Ramesam, J.). ADI- 
NABA7ANA v. KALAMALLA VENKATA80BBAYYA. 

87 I.C. 46= A.I.R. 1926 Mad. 752 = 

48 U.L.J. 411. 

—Rights of grantor. 

Dedication for public use. 

The faot that the plaintiff dedicated his Ghat for 
public use for the purposes of bathing does not 
destroy the plaintiff’s right as proprietor. (Tudball 
and Raflque, JJ.). Ramu GHATIA v. HEMANTA 
KUMABI. 63 I.C. 498 = 19 A.L.J. 483= 

A.I.R. 1921 All. 294. 

—Rights of holder. 

Mortgagee of unenfranchised land — Posses- 

sun of. 

unenfranchised land is mortgage d and 
the mortgagee remains in possession for ovtr 12 
years, he acquires by prescription the right of a 
UBufruotuary mortgagee and is liable to be redeem- 
ed as such ; and the taking of a sale in discharge 
of the mortgage does not alter the nature of the 
possession of the mortgagee when the alleged pur- 
ohase is not valid : 44 Mad. 946; 14 Bom. 279 and 
14 Mad. 88, Bel. on. (Viswanatha Sastri, J.). But- 
OHI Raju 0 . SEETHABAMAYTA. 08 I. C. 986= 

1926 M.W.H. 9=23 H. L. W, 707= 

A.I.R. 1926 Mad. 377. 

— Lands oonstituting emoluments of offfoe, 
a^Td as owner by person not entitled to office, for 
vdoH than 19 years— The holder gets absolute, title 

D. D. VoL, III—69 & 60 


GRANT— Saran jam. 

even as against succeeding offioe-holders; 38 M. L. 
J. 820, Foil. (Sadasiva Aiyar and Spencer, JJ.). 
SUBBAMANIA GTJRUKEAL V. AaiMAKANNU AMMAL. 

70 I.C. 477=14 M. L.W. 376= 
1921 M.W.N. 696 = A.I.R. 1921 Mad. 598 = 

41 M.L.J. 450. 

— Sankalap. 

A Sankalap grant is resumable hut not 

transferable. (5impson, A.J.C.), SiVA RAM v. 
Salik. 77 I. C. 352 = 10 O.L.J. 335= 

5 L.R. Oudh 13= A. 1. R. 1924 Oadh 124. 
Presumplion. 

The Courts should be very careful about rais- 
ing any presumption in favour of deeds of shankalap 
which are produced practically for the first time 
during the trial of cases in which under proprietary 
rights are claimed on the basis of those deeds. 
{Lindsay, J.C.). HAR PRASAD v. BIERAMAJIT 
SIKGH. $1 I.C. 959=8 0. L. J. 131 = 

A.I.R. 1921 Oudh 36. 

— Saranjam. 

Alienation of. 

Where a saranjamdar who has occupancy 
rights in the lands included in the saranjam, 
grants the saranjam to a third party, together with 
the occupancy rights in the lands, and the aliena- 
tion is absolutely rent-free and no benefit is re- 
served to the saranjam estate in the way of rent or 
in any other manner, and where there was no 
acquiescence in the continuance of the saranjam 
grant after the life-time of the original grantee, 
such mirasi or occupancy rights are resumable 
when the grant of the saranjam is resumed, and an 
alienation is not binding on the saranjamdar's 
successors : A.I.R 1927 P. C. 238 ; 40 Bom. 606 • 
A.I.R. 1921 Bom. 803 ; A.I.R. 1926 Bom. 316, Dist’- 
A.I.R. 1925 Bom. 177, Foil. {Fawcett, Ag. C. j' 
and Murphy, J.). SAYOGI Rao GABEWAR v] 
MADUO RAORAQHUNATH bag. 115 1.0. 369= 

53 Bom. 12=30 Bom. L.R. 1463= 
A. I. R. 1929 Bom. 14. 

Effect. 

The grantee of saranjam grant is not entitled to • 
create in his own favour occupancy rights in lands 
unoccupied at the time the grant was made or held 
by others then but forfeited on one ground or 
another during the subsistence of the grant. When 
the saranjam is resumed, the Government becomes 
entitled to resume not only the land revenue, but 
also all tho rights aud benefits that the grantee 
had secured by virtue of his grant : A.I.R. 1926 
Bom. 197, Reversed ; 10 Bom. 112, Bijs. from • 

6 Bom. 598, Dist. {Lord Sinha.) Seoy. OF STATE 
V. MT. Gibjabai. 106 I. C. 1=51 Bom. 987= 
54 I.A. 889 = 26 A.L.J. 32 = 29 Bom. L.R. 1803= 

46 C.L J. 420=39 M L.T. 463= 
27 M.L.W. 124=32C.W.N. 329= 
A.I.R. 1927 P. C. 238=83 M.L.J. 431 (P.C I 
Alienatiori. ^ ^ 

A grant of mirasi rights is not neoessarily an 
alienation which will not he binding beyond the 
life-timo of the saranjamdar making the grant 
{Fawcett and Madgavkar, JJ.), Madhavbao v 
IMAMBabU. 94 I.C. 737=80 Bom. 193= 

28 Bom. L R.433 = A.I.R. 1926 Bom. 316. 
What it includes — Presumption. 

A grant of Saranjam may be either of the soil 
and the whole revenue derived from it, or a grant 
of the Royal share of the revenue only. There is 
no presumption that a grant of Saranjam is a 
grant of Royal revenue only. It must he deter- 
mined in each ease upon the faota what was the 
quality of the original grant although It may ha 
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thst it ie ordinarily a grant of the Royal revenue 
only. [Lord Salvesen.) SECY. OP State u. Laxmi 

L „ "^2 I .0. 898=47 Bom. 327 = 

28 C.W.N. 49=17 M L.W. 405=32 M.L.T. 111 = 
50 I. A. 41=25 Bom. L.R. 527=37 C.L J 464 = 
_ A.l R. 1923 P.C. 6=44 M L.J. 471 (P C.). 
The grant of Inam and Mirasi rights by a 
Saranjamdar whose estate descends by inheritance 
to the eldest member of the family is binding on 
his successor. (Shah and Crump, JJ ). S.akharam 
GOVIND V. Trimbukbao Ramachandra. 

61 I C. 40 = 43 Bom. 694 = 13 Bora. L R. 314 = 

A.I.R. 1921 Boro. 303. 

—Service Grant. 


Commutation — Effect. 

Where the land, which was service land and 
therefore originally inalienable, is subsequently 
commuted for a quit rent and treated as “kaush 
bans,” the tenure of that land is altered from 
service to rent, as long as the donee’s descendants 
continue to pay rent, and such land becomes alien- 
able: 19 W.R. 211 (P.C.) %nd A.T.R, 1918 P.C. 135, 
Foil. (Fawcett and Mirza, JJ.). BABA Saheb BAI- 
BOQIBAO V. GOPAL HANMANT. 

113 I.C. 254 = 30 Bom. L.R. 917. 

Besumption. 

As long as the holders of the grant are able and 
willing to perform the service, the landlord has 
no right to put an end to the tenure, whether the 
services are required or not. 29 Mad. 52(P.C.), 
Foil. (B. B. Ohose and Cammiade, JJ.). K. S. 
bannerji V. Kamdab ALI. 

117 I.C, 848=32 C.W.N. 727. 
■ Lease for long term — Validity— Test. 

In dealing with the question whether a lease for 
a long term of inalienable property like service 
inam is void, the Court has to see the nature of the 
transaction rather than the form. The real question 
is whether the transaction in efiect places the in- 
come from the lands beyond the disposal of the 
holder of the office and prevents him from enjoy- 
ing the emoluments which were intended to go to 
• the holder of the office in order to enable him to 
discharge his duties properly. 

Permanent leases or leases for so long a period 
as would practically amount to an alienation will 
be invalid as against the successor in-office who 
will be entitled to the rents and other emoluments, 
arising out of the land which goes with the office, 
but if the lease is not of this character, it is not 
absolutely void but only voidable at the instance 
of the succcssor in office. Where a premium is 
taken, ontf tost will bo whether the rent ^id is 
sufficient to maintain the holder of that office in 
such a way as not to interfere with the due perfor- 
mance of the duties attached to the office. (Casp- 
ian; discussed.) (Kumaraswami Saslri and Devadoss, 
J/.). SUNDARA RA.IU V. SESITADRT. 

106 I. C. 426=26 M. L. W. 739 = 
1927 M.W.N. 556=A.I.R. 1128 Mad. 35 = 

54 M. L. J. 76. 


•Jlesumjition — Right of. 


A grunt for Kattu Kaluva service was originally 
made for service to the villagers and not for private 
service to the Zamindar himself, and. therefore, it 
is not reRurnable by the landlord at his pleasure 
and wilhout concurrence on the part of the vil- 
lagers. (i’rtni'-asa Aiyangar, J.). 

VTZIANAOAUA'.t «. J. G\NOADU. ^ = 

3 ; M.L.T. 338=A.I.R. 192/ Mad. 1001. 


■Resumption. 


In th« case ol a gnint, burdened with service the 
grant is notresumablo moroly because the necea* 


GRANT— Service Grant. 

sity for service has ceased, though it will be liable 
to forfeiture in case of wilful failure in the perfor- 
mance of service. (OJgers, J.). GURUSWAMI PiLLAl 
V. VEERABHADRA. 95 I,(J_ 323= 

25 M.L.W. 540= A.I.R. 1926 Mad 655. 

-Grant in lieu of w%ges~R^.‘iumption. 

A p3St-settloin-nt grant for .a service t 5 attend 
daily on the zemindar as he pi'-rforms devotions, 
etc. is a gc.iot in lieu of wages, and the zemindar is 
entitled to put an end to such service at his plea- 
sure and resume the grant, (1911) 2 M.W.Nl 406 
and (13U) M.W.N. 179. Foil. (PhiUips. J.). ChOW- 
DANA r. VENK.^TAPATHtNAY.AM V\RU. 

93 I.C 141=1126 M.W N. 413=24 M.L.W. 249 = 
A.I.R. 1923 M.\d. 621 = 50 M.L.J. 429. 

Resumplion-'Right of—Grajil in lieuo/ wages 

and Grant burdened with service — Distinction. 

To determine whether a certain grant is resumable 
or not, regard must be had to the nature of the 
tenure and to the fact whether the grant was made 
in lieu of wages for service or it was an absolute 
grant subject to the condition of the performance 
of the servici. The relation between the grantor 
and the grantee is that of master and servant in the 
first case. In the second case, in absence of con- 
tract to the contrary, whether grantor requires the 
service ornot is immaterial, the only question be- 
ing whether there has been default ou the part of 
the grantee. (Venkatasubba Rao, J.). TiRUVEN- 
KATACBARLU U. ALLOO SAHEB. S4 I.C. 458 = 
1926 M.W.N. 344= A.I.R. 1926 Mad. 511 = 

50 M. L.J. 251. 

Enfranchisement — Hindu widow in favour of 

— Effect. 

A service inam enfranchised in the name of a 
Hindu widow and confirmed to her in freehold con- 
fers absolute property and not merely a widow’s 
estate although some other persons ace joined with 
her as grantees. (Jackson, J.). VENKATASUBBA 
Rao V. Adinarayana Rao. 92 I.C. 472= 

22 M.L.W. 631 = A. I. R. 1926 Mad. 227= 

50 H. L.J. 46. 

Resumption — Grant in lieu of wages. 

If a mere servant is allowed to cultivate land 
instead of being paid in money for his services, 
it is open to the grantor to dismiss him at any 
time, with of course, such notice or compensation 
as might be equitable, just as he can, any other 
servant paid in money, if be is dissatisfied with 
him and wishes to get rid of him. (Hallifax, 
AJ.C.). MANBODH t». HIBASAT. 93 I.C. 690 = 

A.I.R. 1926 Nag. 339. 

Karnam, Land attached to office of, goes with 

office and is impartible — Enfranchisement gives the 
then owner full rights— Other members of family 
cannot claim jgartition thereof — Law governing pala- 
yam tenures are not apjtlicaile to this case. 

In ^ladras the Karnam of the village occupies 
his office not by hereditary or family right, but as 
personal appointee, though iu certain cases that 
appoiutiu' nt is primarily exercised iu favour of ft 
Builablo pr.Tson who is a member of a particular 
family. Therefore it followed that lands held as 
.appurtenant to the office so enjoyed should con- 
tinue to go with that office and should accordingly 
be impartible. Venkata v. Rama, (1884) 8 ilad. 
249 (P. B.): Venkalarayudu v. Venkataranuiyyat 

(1891115 Mad. 23t. Appr. 

A case of a Palayam tenure and that of Karnwn 
arc quite separate and cannot bo treated as being 
governed by analogical principle. ^ 

When a Palayam was abolished in so far as tno 
duty of rondoting military service was conoeraed, 
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ORANT— Service Grant. 

the estate was confeioued with all its hereditary 
incidents to the Palayaghar ia the same manner 
as is possessed hyazimindar. It is different with 
regard to a case of a Karnam. A hereditary right 
in a Karnam or his family can only, at the utmost 
he said to constitute a certain spes among persons 
within the area of selection of those eligible for 
thoofficp. But it is not even so Mmitod. The 
power of selection rests with the administrative 

• officials, who alone are Judges of the eligibility. of 
the Karnam for the time being, and it is the settled 
law of ^fadras that the emoluments in the shape 
■of lands foll ow the office, ex-ncresiit/i/e. Otherwise 
the holder of the lands might be some person other 
than the holder of the office. PininXn. Liks!iimi 
V. Bommireddipalli ChaUimayya, {1907) 30 Stad. 
484, Overruled. 

Thetfifore the title deed, granted to the appel* 
lant’s father at the time of enfr.^nchisement of the 
Karnam by way of an Tnam, w'hich was in express 
•words confirmed to him, and was. “now confirmed 
to you, your representatives and assigns to hold or 
dispose of as you or they think proper," must he 
given full effect to and hence it ismot subject to be 
eviscerated or altered by any claim f jr partition or 
division put forward by way of defence to such a 
■suit. {Lord Shaw.) IIIUSTI VENKATA JAGANNADA 
SARMA V. MUSTI VREBABHADRAYYA. 

61 I. C. 667*30 M. L. T. 14= 
26 G. V. N. 302=46 I. A. 244= 
44 Had 643=1921 H. W. N. 401 = 
34 C L J. 16=14 H.L. W. 59 = 
AJ.R. 1922 P. C. 96=41 H.L.J. 1 (P. C.). 

Adverse possession — Against grantor. 

A person who gets possession of land as emolu* 
mients foe a service to be performed by him cannot 
be allowed to treat the lands as his own by merely 
'denying his liability to do service or by neglecting 
to do that service. He should first surrender the 
'-land to his master and again take possession there- 
of adversely to his master and enjoy them for 12 
years after so re-taking possession before he could 
-Mt up title by adverse possession: 12 Bom. 322, 
yoK. {Sadasiva Iyer and Napier, JJ,). (TAMIRISI) 
vBNKATASAMI V. VIVVALA AMANNA. 

62 I.C. 771=1921 M.W.N. 378= 
A.I.R. 1921 Mad. 640. 

• -Alienation, 

Lands attached as emoluments to a religieus 
■emoe are inalienable in the same manner as the 
office itself and the sale of such lands is a void 
(Sodasioa Iyer and Spencer. JJ.). SUB- 
BAMANIA GURTJCKAL v. AMMAKANND AMMAIi. 

laot ir wr » I® M.L.W. 378= 

1921 H.W.H. 696= A. I. R. 1921 Mad. 895= 

—ahrotriem grant. M-L.J. 4S0. 

of kudivaram and 

meharam or of exclusion of hudioaram. 

shrotriem grant 

It nielvaram and kudivaram or that 

kudivaram. Each case must 

IrOUo ; 43 Mad 9i* A T R «■ 

729 (F.B.). Reversed. ’ ^ ^ ^ 

means™»r«Lrnr Wilson’s Glossary 


GRANT— Yatan. 

the lands and the grantees cannot interfere with 
the occupants as long as they pay the established 
rents." But the effect of latter legal decisions ia 
that a shrotriem grant may in fact grant the kudi- 
varam as well as inelvaram. Where the document 
itself in the final recital uses the term again "as 
we have granted to you the said agraharam you 
should enjoy the same from son to grandson, pay- 
ing the shrotriem thereon and be happy." The 
term can only menn revenue though this couaidera- 
lion in itself is not conclusive. Whore the 
gruntors wore Deshpandyas who were revenue 
officials of farmers of revenue under the paramount 
authority, the strong probability is that they 
grant^id that which in their position as Deshpan- 
dyas they would possess, vie., the rights over the 
revenue. {Lord Atkin.) V. SeeTHAY.A y. P. SUBBA- 
MANYA. 117 I. C. 507 = 33 C. W. N. 578= 

52 Had. 453 = 29 H.L.W. 804= 
31 Bom. L.R. 756 = 49 C.L.J..S66= 
56 I. A. 146=1929 H. W. N. 553= 
A.I.R. 1929 P.C. 115 = 56 H.L.J. 730 (P.C.). 

—Succession to. 

' In the case of property attached to a maniem 
office the-devolution very frequently does not fol- 
low the rules laid down by the Hindu Law. The 
appointment rests with the Government and very 
frequently the appointment is made on other 
grounds than direct heirship alone. {Phillips and 
Madhavan Nair, JJ.). ANANTHALAKSHMI AMMAL 

V. K. Narasimh.acbtarlu. 

97 I.C. 687= A.I.R. 1926 Had. 1210; 

— Yatan. 

An endorsement appended to the Register of 

Sanads will not be a sufficient proof that the 
Va^an property became ordinary property: 25 B. 470, 
Foil. : P. A. 177 of 1920, Ref. [MacUod. G.J. and 
Crump, J.). DDLANBIv. MGHAMJIAD HANIP. 

A.I.R. 1923 Bom. 296. 

Vatan lands — Bombay Hereditary Offices Act, 

S. 5 — Auction sale against minw—Reversioners 
bound by sale if purchaser is also » vatandar. 

The sale of the nafun lands in execution against 
the widow of a vatandar in respect of a decree that 
had been passed against him is valid and binding 
upon reversioner provided the auction-purchaser ia 
a vatandar of the same vatan since the widow 
would be able to alienate her husband’s immov- 
able property for legal necessity under 8. 6 of 
the Bombay Hereditary Offices Act. (Ifacfeod, C. J. 
and Shah, J.). GANESH RAMOHANDBA KULKABNI 
V. LAXMIBAI VENKATESfl NARAYAN. 

67 I.C. 209=46 Bom. 726=24 Bom. L.R. 249= 

A.I.R. 1922 Bom. 96; 

Adverse possession. 

Assuming that the Nadgirs were entitled either 
by agreement or by custom, to get baok their Vatan 
lands on payment of Judi, time would not begin to 
run against them until they were made aware that 
the Jahagirdars were setting up a title to hold the 
Vatan lands in their own right. Nor is it easy to 
see how the Jahagirdars oould acquire the offices 
of Patil and Kulkarai by adverse possession. 

Thn Vatan lands had not become the ahsoluto 
property of the considering the way of, 

in which they were treated both by Government 
and its assignees the Jahagirdars. {Maclaod, C,J, 
and Shah, J.). Shrinivas Linqo NADQIR t». 
Secy, of State. 

24 Bom.L.R. 214= A.I.R. 1922 Bom. 18. 

' ‘Palkhi Inam to Vatandars. 

The village granted to the Deshpande Tq^andarA' 
as Palkhi Inam by the Mahomedan King was to 
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pay their expenees and therefore it -was an 

appanage of the vatan. Itvfasnot merely a grant 
of the Royal share of Revenue. 

In the Bombay Presidency, Inams and other 
similar grants ate being treated as implying a grant 
of the royal share of the revenue and not neces- 
sarily of the soil unless ^vords suitable to indicate 
gmnt of the soil are used in the document evidenc- 
ing the grant. (.Vacfeod, C.J. and Shah, J.). TUNGA- 
Bai GOPAL DESAI V. Krishnaji Ramchandra 
DeshpaNDE. 67 I.C. 215 = 24 Bom. L R. 252= 

46 Bom. 741 = A.I.R. 1922 Bom. 5. 
Alieundon. 

Vataus like Desaigiri Hak under the service 
commutation settlement effected in Gujarat in or 
about 1873 are alienable : 25 Bom. 470, Foil. 
{Macleod, C. J. and Fawcett, J.). Khushal Bai 
PARAGJI V. Dulabhdhai Pabagji. 61 I. C. 411 = 

45 Bom. 948=23 Bom- L. R. 304= 
A. I. R. 1921 Bom. 281. 


GRANT OF LEASES REGULATION (Ben- 
Reg. 44 of 1793). 

— S. 6— Enhancement of rent. 

' Talukdar made to pay enhanced rent under 
S. 5— Original term as to fixity of rent is not affected. 

Section 5 deals •with an exception to the provi- 
sions of S. 4. The mere fact that the talukdar had 
to pay enhanced rent by reason of the provisions 
of S. 5 does not show conclusively that the rent 
was not fixed. The revenue sale would not aflect 
the terms of the contract which there might have 
been between the parties at the time of the crea- 
tion of the tenure. (Sanderson. C.J. and B.B. Ghose, 
J.). SARODA PBOSAD PAKRASI V. Uuashankar 
Sanyal. 99 I.C. 258 = 44 C. L-J. 385 = 

A I.R. 1927 Cal. 168. 


GRATUITOUS ACT. 

See Contract act, Ss. 69, 70. 
GRATUITY. 

SeeC. P. C., S. 60. 

GRAYS and sudden PROYOCATION. 

Seo Penal code. 

GRAZING RIGHTS. 

See (1) Adverse Possession. 

(2) easement. 

(3) easements act. 

GRIEVOUS HURT. 

See Penal Code, Ss. 320, 326. 

GROSS NEGLIGENCE. 

See TORT— negligence. 

grounds FOR REMAND. 

See C. P. C., 0. 41, Rr. 23, 25. 
GROUNDS FOR REVIEW. 

See C. P. C..O. 47. 

GROUNDS FOR TRANSFER. 

See C. P. C..S. 24. 

GROUNDS OF APPEAL. 

See (1) APPEAL. 

(2) C. P. C., 0. 41. 

(3) Practice. 

GROUNDS OF TRANSFER. 

i - See Cr. P. Code. Ss. 426-428. 


lOYE. 

See (1) LANDLORD AND TENANT. 

(2) OUDH rent ACT. 

lOYE HOLDER. 

See AGRA TENANCY ACT. 

lOWING CROPS. ^ 

See (1) General CLAUSES ACT» Bk 3 (25). 
{2} IMMOVABLE PROPERTY. 

(8) T. P. act, S. 3. 

lARANTEE. 

See CONTRACT ACT, Ss. 124-147, 


GUARDIAN AND WARD - Alienation by. 
guardian. ' 

GUARDIAN. 

See (1) C. P. C., 0. 32. 

(2) Guardians and Wards Act. 

(3) Hindu la-w— Guardianship. 

(41 Mahomedan Law — Guardianship 

(5) Minor. 

GUARDIAN AND WARD. 

Alienation by guardian. 

Arbitration. 

Debts contracted by guardian. 

Eligibility for guardianship. 

Gross negligence. 

Guardian's rights and liabilities. 

Minor’s liability for guardian's acts. 

Rights and liabilities. 

Transactions between. 

Miscellaneous. 

— Alienation by guardian. 

Where the mother and guardian of a minor* 

alienated certain property but the deed did not 
describe her character as such. 

Held, that in the absence of a recital that she 
was conveying it as owner it could be inferred from, 
other circumstances that she was acting as guar- 
dian. (Mukerji and Bennet, JJ.). Sheonandan 
Prasad u. tahiran Bibi. 1930 A.L.J. 862. 

Gifts— Customary gifts of moderate value. 

Where a guardian purported to releases debtor 
of the estate from his indebtedness by giving him- 
a receipt, the effect of which was to wipe out his 
indebtedness under the bond for Rs. 800 executed 
by him in favour of the minor and the considera- 
tion was expressed to be a gift at the time of the 
marriage of the minor and also as recognition of 
his services as a mukaddam, 

Held, that though the guardian bad authority 
to make such gifts as would be customary on the 
occasion of his ward’s marriage, he had certainly 
no authority to make a gift of this extent as the 
effect of that gift was to reduce the value of the- 
minor’s estate by that amount. The authority of 
the guardian extended only to making disburse- 
ments which were legally compellable on behalf of 
the minor and customary gifts of a moderate value 
and that there was no legal compulsion to make 
this unusual gift and that the generosity could be 
challenged. {Mears, C. J.). COLLECTOR OP 
MEERUT V. SagAR MAL. 117 I. C. 99 = 

1929 A.L.J. 605=A. I. R. 1929 All. 454. 

Substantial portion of consideration applied 

for necessary 2 nirposes. 

Suit by minor for setting aside sale — Major 
portion of consideration found for legal purposes— 
Sale should be upheld. 

To disturb a bona fide purchaser who has reason 
to believe after a lapse of oonsiderabe time that his 
title is secure is serious thing to do and is really 
a serious meuaoe to the peace of people’s minds. 
(1914) IL. W. 877; (1915) M. W. N. 8; (1916) 

1 M.W.N. 163 and (1921) M.W.N. 715, M.; (1919) 
41 All. 63; (1922) 44 All. 683; (1923) 45 All. 429^- 
and (1924) 46 All. 531, Not foil. (Odgers, J.). 
PHAKIRU PANIGRAHI V. Kothapalli chbndba- 
SEKABAM. 99 I.O. 681=1926 M.W.N. 956= 

A.I.R. 1927 Mad. 219, 

Where a Mahomedan widow who had one- 

eighth share, alienated property on behalf of her 
minor children but itdid not appear either fro^. 
the recitals or from evidence on record that she 
intended or contracted to transfer property, 
uny portion-thereof- in her own individual right,.. 
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‘ODABDIAH and WARD — Alienation by 

guardian. 

Held, the alienation was not valid the extent of 
-■her share. lEinMiede, A.J.C ). G-ULAM JAPFAR 
V. RAMDHAN. 103 I.C. 209 = A.I.R. 1927 Nag. 290. 
Transfer in U&u of maintenance. 

Guardian should not permanently alienate 
•immovable property to provide maintenance for 
person entitled to be maintained only for life— 
But suoh aliention is voidable only and not void. 
•39 All. 61 and A.I.R. 1999 ilad. 112, Foil. {Spen- 
cer and Odgers, JJ.). DEVIACHILA AIYANQAR V. 
VbNKATAOHABIAR. 88 I.C. 067= 

22 M.L.W. 188=1929 M.W.N. 556= 
A. I. R. 1926 Mad. 46=d9 M.L.J. 317. 

Sale by step-mothar— Setting aside of~~Refund 

of consideration. 

Where the step-mother of a minor sold property 
'belonging to the minor in order to pay of! a mort- 
,-gage executed by his lather and to meet the mar- 
riage expenses of the minor, 

Held, that the sale could be set aside at the 
instance of the minor, but the minor was bound 
to refund the consideration money. {Macleod, C.J. 
and Crump, J.). Limbaji RavJI HAJARB v. Rahi 
BavJI Hajarb. 88 I.C. 643=49 Bom. 576= 
27 Bom. L. R. 621 = A.I.R. 1925 Bom. 499. 

Legal necessity for half the consideration — Rest 
•retained with vendee to be paid to minor on attaining 
tnajority^Sale valid. 

A minor’s guardian sold minor’s property for a 
'reasonable price. There was legal necessity for 
half the purchase money, in the shape of the 
necessity to discharge loan borrowed by the 
minor’s father. The remaining half of the price 
^as allowed to remain with the vendee subject to 
the condition that on the minor attaining majo- 
rity, it should be paid to the minor with interest at 
‘8 per cent, per annum. A promissory note was taken 
for the sum and the vendee acted In good faith, 

Held, that the sale was valid and that the exe- 
'OUtion of the promissory note for the unpaid half 
-of the purchase money did not put an end to the 
vendor's lien for the unpaid purchase money and was 
not imprudent. {Spencer, Offg.C.J. and Srinivasa 
Myangar, J.). K. MUNAYTA v. M. KRISHNAYYA. 

84 I.C. 949=20 U.L.W. 693= 
A.I.R. 1923 Mad. 215=47 M.L.J. 737. 

-^Specific performance of contract by minor’s 
guardian. 

Specific performance of a contract by minor’s 
C^ardian for the sale of immovable property which 
at the time was for the benefit of the estate , can 
' pe decreed notwithstanding there is an offer of 
■better price subaequent to the contract: 42 Mad. 

Foil. {Devadoss, J.). XASIVASI CHIDAMBABA 
•SWAMIGAL V. RAMAKBISHNARBDDIAR. 

. 821.0. 926=20 M.L.W. 639=35 M.L.T. 110= 

1924 M.W.N. 878= A.I.R. 1924 Mad. 863= 

47 M.L.J. 683. 

"^Speeifie performance — Qrant of, against 
■iwnors. 

performance will not be granted 
de facto guardian has entered into a contract 
Hith a third party for the sale of the minor’s pro* 
P^rty, To direct the contraot to be carried into 
4aeot as against the minors is to sanction a plain 
of trust on the part of de facto guardian: 
^ 0,'878, Foil {Das and Foster, TJ.), Abdui* Haq 
'V. YBHIA KHAN. 78 I.0. 188= 

I P.L.T. asa=2 P.L.R. OiT. 181= 
.46! ..ii - A.I.R. 1924 PAt. 81. 


GUARDIAN AND WARD— Arbitration. 

De facto guardian— StejymotJier— Aliention 

for benefit of minor is valid — Delegation of authomty 
by guardian is not invalid. 

Whore there is ample proof that the step-motner 
the rfe/ac^o guardian of the minor managed .the 
estate of the minor that sho increased the value of 
that estate very much, that from the time of plain* 
tiS’s grandfather it was usual as it is in the case 
of ground landlords of a rising town to grant 
licenses and leases for building purposes, and that 
the mother continued what family had been doing, 

Held, that step-mother as the de facto guardian 
had power to make or to extend the licenses cover- 
ing the sites in suit, and that the granting of the 
licenses was beneficial to the minor’s estate: 
10 N. L. R. 133, Disupi). 

Held, further that if the de facia guardian could 
herself grant these licenses sho can delegate her 
power to another persop. '[Prideanx. A.J.C.). 
GANPAT n. Firm of Bissesarbaii Govinoram. 
71 I.C. 49t=8N.L.J. 110=A. I. R. 1921 Lah. 385. 

— ^Unauthorised person — Alienation by. 

Sale of minor’s property by unauthorised person 
purporting to act as guardian — Sale is void— 
.Miuor is entitled to recover possession free from all 
payments but having regard to the provisions of 
Ss. 38 and 41 of the Specific Relief Act, the 
vendees are entitled to claim that the parties should 
bo relegated to the position they were in before the 
deed of sale was executed. {Broadway and Beewan 
Petman, JJ.). Fateh Khan v. Lanqra. 

68 I. C. 15=94 P.L.R. 1922= 
A.I.R. 1923 Nag. 230. 

—Arbitration. 

Reference to, by guardian on competent legal 

advice. 

In a suit by a minor to set aside a decree on the 
ground of the guardian’s negligenoe, it is necessary 
to show that firstly, the guardian was guilty of 
negligence, that is to say. of such want of care as 
was required of him under the oiroumstanoes and 
secondly that suoh negligence resulted in a decision 
being given against him. 

Thus, where the guardian acting under compe- 
tent legal advice and with the Court’s sanction on 
behalf of the minors referred the dispute to the 
arbitration of a solo arbitrator, empowering him to 
decide the dispute ukobilmuhto, within or beyond 
the issue as he likes,” suoh expression being com- 
monly used in references filed in Court in these 
parts, and the arbitrator after arriving at his deol- 
slon on merits- has used ukobilmuhto powers 
(power of awarding lump sum) for the benefit 
of the minors and the deolsion with regard to the 
outstandings is also in favour of the minors, 

Held, (a) that the reference to arbitration did 
not amount to negligenoo : (6) that the reference is 
not rendered ipso facto invalid by use of the expres- 
sion uko bil mukto within or beyond the issues, 
(o) that the minors actually benefitted by the act of 
the guardian and cannot succeed. (Perciuai, J.C, 
and Rupchand, A.J.C.). Phagunmal u. TaejmaIi, 

123 I.C. 301 = A.I.R. 1930 Sind 186. 
Reference to by guardian— Validity. 

All acts of the guardian whioh were suoh as an 
infant might, if of age, reasonably and prudently 
do for himself, must be upheld when done for him 
by his guardian. 

When the reference to arbitration by guardian is 
for the benefit of the minor and is not an act which 
the minor, if of age, would not have done reason* 
ably and prudently for himself, it U blndimr 
on’ the minor: 2 M. H.O. B. 47ij 19 Oal. 384; 
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'GUARDIAN AND WARD — Debts contracted by 

^nardian. '' 

86 Bok. 153. Foil. {Heald -and liutUdqe, JJ ) 
PUNUSHWAMI V. VEERAMUTHU. 91 I {J 676^ 

3 Rang. 452=A.I.R. 1926 Rang. 31. 
— Debts contracted by guardian. 

Test of validity. 

Where a guardian borrows money on behalf of a 
minor, the proper test in a suit by the lender is 
whether the minor could reasonably and prudently 
have incurred the debt himself. It is not sufficient 
tor the lender to show only that the loan was . for 
necessary purpose: A.I.R. 1926 Nag. 75. Foil. 
{Dal'ip Smgh, J.). Manohar Lal SiS RAM v 
Ratan SINGH. A. I. R. 1930 Lah. SBB. 

De facto guardian has potver to bind n ard's 

estate for 7m necessities. 

Where minors or incapacitated persons who are 
nnable to take care of themselves are left adrift, a 
person who takes pity on them and looks after 
them and raises money for their maintenance out 
of the family property does what is expected 
of an ordinary human being and ary debt incurred 
for the maintenance of such incapacitated persons 
or minors must be discharged out of the estate of 
Buch persons or minors : A.I.R. 1926 Mad. 457, itel. 
on. (Deoorfoss and Madhavan Nair, JJ.). 
Ravunni Nair v. Nalanad. 116 I.C. 127. 

A. I. R. 1928 Mad. 1131. 

' Bona fide act in course of management. 

A minor is bound by the act of his guardian done 
bona fide for his benefit in the management of the 
estate, even though his name does not appear in 
the connected transaction : 35 Cal. 320. Dist. ; 
1 N.L.R. 66 ; A.I.R. 1922 Nag. 104 ; and 20 Bom. 
286. Bel. on. (Findlay, J.C.). Bajibao Mahab 
V. Ramrao. 110 I.C. 48= A.I.R. 1928 Nag. 292. 

— Necessity or benefit. 

When a loan is taken by a guardian on behalf of 
a minor for the purpose of some necessitv or for 
the benefit of the minor's estate then the minor’s 
estate can be held liable : 39 Mad. 915 and 26 Mad. 
830, Foil. (Meats, C.J. and King, J.). Phalbam v. 
Aiyub Khan. 98 I.C. 657 = 49 All. se= 

24 A.L.J. 895 = A.I.R. 1927 All. 55. 

— Personal liability of guardian. 

A guardian executed a hypothecation bond as 
guardian containing a stipulation “ 1 have agreed 
to pay,” 

Held : that the expression did not amount to a 
personal covenant to re-pay, by the executant but 
was only a covenant in his capacity as guardian. 
No difierence in the legal position will take place 
and a personal liability will not be imposed upon 
the guardian simply because it was represented by 
the guardian that the money would be utilised for 
the benefit of the minor’s estate and despite such 
application, the minor’s business suSered loss: 
24 Bom. 166 and Beattie v. Ebury, 7 Ch. A. 777, 
Foil. ; 46 I.C. 665, Not foil. (Odgers, J.). NAGALIN- 
GAPPA V. VENGANNA. 83 I.C. 139= 

20 M.L.W. 746= A.I.R. 1925 Had. 425. 

■ Debts incurred for purchase of lands. 

The guardian has no right whatever to involve the 
ward’s estate in debt, for the purpose of purchasing 
land to be added to his estate. Where a guardian 
incurs debt forpurchasing lands, the creditor will 
not he entitled to proceed against the minor's estate 
but can have a decree, only against the lands 
actually purchased with the money borrowed by 
him. {Krishnan andOdgers, JJ.). J. BURRAYYA 

RAMATYA. 78 I.C. 90=47 Mad. 449 = 

19 M.L.W. 67=33 M.L.T. 284=1924 M.W.N. 42= 

A.I.R. 1924 Mad. 472=46 M.L.J. 49. 
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guardian and. WARD-2Iigibllity for gnar- 

dainship. ^ 

Land revenue—Debt incurred for paying 

A debt contracted by guardian to pay land revenue- 
due from the minor’s estate is binding on the 
minor’s estate. (Baker, J. C.). JageSHWAR Rao e 
Gajal Rao. 79 I.C. 22= A.I.R. 1924 Nag. 168. 

-Money borrowed for litigation-promissory 

note by gtuirdian—Construclion— Liability of minor. 

The promissory note sued upon contained the 
words ‘'I (the Sister) had taken these rupees be- 
cause I conduct a suit in the Court as the guardian- 
of minors named Thakordas and Shankerlal 
(brothers) and I shall pay you the rupees of the 
promissory note with interest at one per cent, per 
mensem whenever you will demand the same. 

Held, that assuming that she the executant' 
(sister of minors) was a de facto guardian she does 
not purport in the document to bind the minors* 
They cannot therefore be personally responsible on 
the note, nor could the sister, as the next friend oc 
as sister of the minors, make a contract with the 
plaintifi which would bind the estate of the minors* 
The plaintifi may proceed against the minors to 
recover moneys which they might be liable to pay 
as a debt incurred by their father or by their mother 
or sister for necessary purposes in another suit pro- 
perly framed (Macleod, C. J. and Crump, j], 
PABBHUBHAI V. BAI LALITA. 76 I. C. 956= 

A.I.R. 1923 Bom. 804.: 
—Eligibility for guardianship. 

Mother. 

In absence of any evidence as regards the law 
which the Gonds follow a mother of a minor is a 
preferential guardian to a grandmother. IMacnair, 
Offg. J.C.). NARBADI V. ChoOTI. 117 I.C. 281 = 

A. 1. R. 1929 Nag. 129. 

Guardian do facto and guardian ad boo— 

Distinction. 

There must be some course of conduct in that 
capacity before a person can be described as a guar- 
dian de facto. 

A person who over many years has never inter- 
meddled or acted as a guardian cannot come for:- 
ward and claim to be a guardian de facto and autho- 
rized to sell on behalf of a minor. Such a person 
would be a guardian ad hoc and not a guardian 
de facto. (Marten, C.J. and Crump, J.). HARILAI* 
RaNCHOD V. GOBDHAN KESBARE. 105 I. C. 722= 

51 Bom. 1040=29 Bom. L. R. 1414= 

A.I.R. 1927 Bom. 611* 

’ Immorality of minor's mother. 

The mere fact that the minor's mother gave birth 
to an illegitimate child is not sufficient reason for 
notappointing hex as a guardian of her son’s per- 
son and property, where it is neither alleged nor 
proved that she was improperly dealing with the 
property while she was in possession of it. (Koival.. 
A.J.C.). Mt. GANGU V. Mt. KONGSHI. 

74 I.C. 58=A.I. R. 1923 Nag. 309* 
Fatner — between and minor son— Effect. 

Where a minor files a suit for partition against 
his father, the latter’s interest is, from that date, 
adverse to the interest of the minor and be cannot 
therefore as the natural guardian of the minor seek 
to bind the minor’s property by any alienation. 
(J wala Prasad and Adami, JJ.). RAMJATAN RAI 
V. Baliram Prasad. 70 I.C. 846= 

A.I.R. 1923 Pat. 25* 

Minor. 

A minor cannot bo the guardian of bis sister. So^ 
he cannot institute a complaint of kidnapping of 
his sister. (Martineau, J.). KABDBA v. MAN RAJ. 

67 I.C. 881=3 L.L.J. 588= A.I.R. 1921 Lab. 316^ 
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GUARDIAN AND WARD-GroBB negligence. 

— GroBB negligence. 

Failure to set u$ defence to suit. 

Failure to set up proper defences by the guar- 
dian to a suit against the minor is gross negligence 
and on that ground the minor can get the decree 
set aside. The fact that such defences might have 
been very successfully met by the plaintifl in that 
suit does not make the guardian not negligent. 
iDevadoss, J.). VaDAPILH JOGARAO v. YENKAM- 
MA 101 I.C. 143=25 M.L.W. 523= 

A. I. R. 1927 Mad. 497. 

Failure to defend suit. 

Mere failure on the part of the Guardian ad 
litem to defend a suit or to appeal from a decree is 
of itself not gross negligence, since it is possible, 
that there may be a good case against the minor 
and the guardian ad litem might have thought fit 
not to incur additional expense in defending the 

suit. (5cof(-Smith, A.CJ.). Nawab Singh v. Gur- 
BAKSH Singh. 82 I. C. 598=6 L-L J. 346 = 

A.I.R. 1925 Lab. 116. 

Filing suit without taking legal advice. 

If the guardian of a minor acting perfectly in 
good faith but without taking into consideration 
the legal aspects of a case files a suit on the minor’s 
behalf, although it might be that it would have 
been to the minor’s advantage if the guardian bad 
not instituted the suit, the guardian is not guilty 
of groBs negligence. {Phillips and Venkatasubba 
Aao. JJ.). SUBBTAH PANDABAM u. ABUNA- 
CHALAU PANDABAM. 80 I. C. 992= 

A. I. R. 1925 Mad. 379. 

Failure to be present at hearing of suit against 

minor. 

The guardian ad litem of a minor was absent at 
the hearing ; consequently the vakil for the guar- 
dian was unable to explain the oircumstances 
under which the witnesses to whom subpoenas were 
taken out were not present in Court. Consequently 
the adjournment applied fox was refused and a 
decree was passed by the Court against the minor 
defendant. 

Held, that there'was gross negligence on the part 
of the minor's guardian and that the decree must 
be annulled : 45 Mad. A2b,Ref.to. [DevadosSt J.). 
Dada Sahib t>. K . gajraj Singh. 

8S I.C. 258=20 M. L. W. 854= 
A.I.R. 1925 Mad. 204=47 M.L.J. 928. 
— ' Failure to produce relevant document sn liti- 
gation. 

Where in a suit by a guardian on behalf of a 
minor against a Hindu father and bis four sons for 
the recovery of a debt* the guardian based the claim 
on the Hindu law liability under which father 
and SODS are liable for debt borrowed for a purpose 
such as the marriage of' one of the sons : and 
where the suit was decreed only against the father 
but was dismissed against the sons. 

Held, that the non-production by the guar- 
dian of a document executed by two of the sons 
who thereby undertook to share the liability with 
their father, did not under the oircumstances 
mpuut to gross negligence by tte guardian so as 
W entitle the minor to re-open the decree on his 
attaining majority. {Devadoss, J.). ANJANBYULUtj 
OHINNA SUBBIAH. 82 I. 0. 952=20 M. L. W 629= 

■ 1924 M. W. N. 798=A.I.It. i924 Had. 860. 

~^aardl9ii*B rights and liabilities. 

Cerampnies. 

Tiho is a Mtnral -go^iau of the minor 
until ’’i? gnardiiiAip iB Mt afli^ oompeteni 
has the first nght to perfotoi’ 


GUARDIAN AND WARD-Guardlan’a rights and 
liabilities. 

regarding the minor, in preference to another per- 
son (maternal grandmother) acting as a de facto 
guardian of the minor for many years. {Beaumoni, 
C. J. atid Madgavkar, /.). JALBHAI CUR9ETJI 

Driver v. Jebbai hormasji Palkhivala. 

32 Bom. L.R. 1301. 


Adverse possession. ^ 

The possession of a de facto guardian or ofnia 
mortgagee as a derivative owner cannot be legally 
deemed to be adverse to the minor, but when the 
de facto guardian effects a sale of- the minor’s pro- 
perty, the possession of purchasers would become 
adverse since the date they got into possession : 
36 Bom. 79 and 30 Mad. 145. Bel on. (Sundaram 
Chetty,J.). SORIMUTHU THONDAMAN V. PERU- 
MAL AMMAL. A. I. R. 1930 Mad. 703. 

Accounts, liability for . 

Where it has not been proved that there has 
been a regular rendering of accounts by a guardian 
a suit by the ward for accounts lies and an order 
requiring the guardian to render the accounts can 
be passed. Where the evidence indicates that the 
guardian of property acted as guardian of the minor 
before his formal appointment he is liable for ac- 
counts during the earlier period also : A.I.R. 
1925 Cal. 1069, Bef. {Das and James, JJ.). Gauri 
Lal V. Raja Babu. A.I.R. 1929 Pat. 626. 

Court of Wards— Ward's right to sue for 

damages. 

There is no privity of contract between the ward 
and the employee of the Court of Wards for the 
management of the ward’s estate and so the ward 
cannot sue him for any damage caused during the 
period when the Court of Wards was managing his 
estate through the negligence of the employee and 
for which period the ward has granted the Court of 
Wards a release of all his claims after the estate is 
banded over to him. (iSulaiman and Mukerji, JJ.). 
Md. ayub V. Subajpal Singh. 9i I.C. 783= 
24 A. L. J. 225= A. I. R. 1926 All. 254. 

Claim against guardian personally — Liability 

of minor’s estate. 

A claim for damages against the guardian can- 
not be litigated in any dispute between the minor 
and the assignee. A claim against a trustee or a 
guardian cannot be set off in a suit brought by a 
minor on attaining majority ; but a separate suit 
must be brought against the guardian or trustee. 
{Baker, J. 0.). Rajabam v. RamCHANDRA. 

89 I.C. 944= A.I.R. 1926 Nag. 33. 
Uuhammadan Laio—Do facto guardian. 

A de facto guardian can only deal with the 
minor’s property at his own risk and his acts are 
like those of any other person who arrogates to 
himself the power of transferring another's pro- 
perty. He can incur liability but can impose no 
obligation on the infant. This general rule is sub* 
jeot to certain well-defined restriotions such as acts 
arising out of the wants of an infant but even in 
such a case it appears that the guardian is only 
entitled to deal with the movable property of the 
infant and cannot pledge or Bell the infant's im- 
movable property: 46 Cal. 878 (P. C.), Foil 
(Bpws, J.). ABDULLA KHAN v. MAHBUB UlLAH 

Khan. 76 I. O. 886=A.I.R. 1923 All. 488, 

— : Betmbursement for expenses incurred as guar- 

dian. ' 


It at the time when the guardian accepted oflaoe 
some properties of the minor were in the nosses* 

the guMdUn litex, by 
his industry and by . i)ie expenditure of hia own 
money bionght thepiopertiee into bis posse eeSS 
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GUARDIAN ANO WARD— Minor’s liability for 
guardian s acts. 


be would undoubtedly be entitled to recover as 
against the minor the money spent by him in so 

recovering the property, but he is nob entitled to 
recover the money spent by him in recovering the 

minors properties lost through his own neglieace 

ABDUL Rahim u. Mt. Barira. 61 I C 807= 

2P.L.T. 556=6 P.L.J. 273= 
A.I.R 1921 Pat. 166. 


—Minor’s liability for guardian's acts. 

— ^ Unaufhorisedpersons^Joining in transaction 

entered into by guardian. 

If a mother acted 6ona fide, in the capacity of 
the natural guardian of her son any disposition 
iQftaeby her is not invalid, for the mere reason that 
other persons who were not authorised to deal with 
the property, joined an the transaction. {SpeMer 
and Odgers, JJ.). DEIVACHILA AlYANf>\R v. 
VbNKATACHARIAR. 88 I.C. 967 = 22 M.L.W. 188 = 
1926 M. W. N. 556=A.I.R. 1926 Mad. «= 

49 M.L.J. 317. 

A guardian cannot bind a minor by a personal 
covenant. [Baker, J.C.). Rajaram v. Ram 
CHANDRA. 89 I.C. 944= A.I.R. 1926 Nag. 33. 

Contract by guardian— ‘Minor is bound if 
under Jiis j)ersonallaw he is bound to discharge that 
obligation. 

No decree can be passed against a minor or his 
estate on a contract entered intj on his behalf by 
his guardian, under which covenant no charge is 
created on the estate except in such cases where 
the minor's estate would be liable to the obligation 
incurred by the guardian under the personal law 
to which he is subject. As a minor is bound to pay 
father’s debt, his estate is also liable to pay such 
debts : 42 Mad. 185, Appr. [Prideaux, A.J.C.). 
LALCHAND V. NARHAR. 89 I.C. 896= 

A.I.R. 1926 Nag. 31. 

Tests. 

Per Srinivasa Iyengar, J’.— When the question 
is whether a transaction by a guardian on behalf 
of a minor should be set aside the usual test 
namely whether a man of ordinary prudence would 
have entered into such a transaction in respeot of 
bis own property is too broad. However, it indi- 
cates one limit, namely, that no Court will up- 
hold a transaction which it considers that a man 
of ordinary prudence would not have had in respect 
of his own property. The other limit is that, sup- 
posing that at the time of the transaction the 
guardians who acted actually were guardians ap- 
pointed by the Court and they made an application 
to the Court for sanctioning a particular transac- 
tion, the circumstances must be such as the Court 
would consider justifiable for the purpose of sanc- 
tioning the transaction. [Spencer, Offg. C.J. and 
Srinivasa Aiyangar. J.). K. MUNAYYA v. 
M. KbishnayyA. 84 I.C. 949=20 M.L.W 693= 

A.I.R. 1925 Mad. 215=47 M.L.J. 737. 
Decree against. 

A minor is as much bound by a judgment in his 
own action as if of full age, unless gross laches or 
fraud and collusion are established on the part of 
guardian. [Waeir Hasan and Neave, A. J. Cs.). 
Rameshwab Baksh Singh v. Mt. Ridh Kuer. 

87 I. G. 238 = A. I. R. 1925 Oudh 633. 
Sale in favour of minor. 

A sale in favour of a minor can be enforced, 
cspr oially when the consideration for the sale had 
her., paid in full to the vendor, as, after that the 
micor ]i, under no iuitber obligation to any one: 

4 


GUARDIAN ANO WARD— Transactions between. 

30 C. .539 (P.C.). Dist.‘ 40 AI. 308 (F.B.), FoH. {Broad- 
way and Camphell, JJ.). Thokar DASu. MT Putli 
82 I. 0. 96= 5 Lah. 317 = A.I.R. 1924 Lah. eil! 
Contracts by Guardian . 

A contract which imposes an onerous obligation 
on a minor to pay a heavy sum as rent is not 
binding. A guardian has no power to enter into 
engagements on h#>half of his minor ward making 
him liable under onerous .covenants : 39 0. 232 
(P.C.), Ref. The action of a de facto guardian will be 
binding on the minor’s property only if it is for the 
minor's benefit or nt'cessitv. and Rame- 

sam, JJ.). Rarichan v.^Manakkel Raman. 

74 I.C. 309=17 M.L.W. 598= 
32M. L.T 107=1923 M.W.N. 301 = 
A.I.R. 1923 Mad. 553=44 M. L.J. 515. 

Ordinary course of business— Transactions. 

In the case of a business undertaking where 
transactions are carried out iu the ordinary course 
of business, it is not necesssary for the creditor to 
give specific evidence of benefit in each individual 
transaction. The fact that the transactions were 
carried out in the ordinarv course of business is 

a 

sufficient to raise a presumption that they were for 
the benefit of the business, and if the transaction 
is by the guardian of the minor the minor is bound 
by the transaction. 18 0. C. 84, Foil. [Daniels, 
A.J.C.). WiLAYAT Husain 1). Puttu Lal. 

67 I.C. 982=29 O.C. 6= 
A.I.R. 1923 Oudh 39. 

Bona fide acts of Management. 

A minor is bound by the act of his guardian done 
bona fide and for his benefit in the management of 
his estate. [Drake- Brockman, J.C.). M.ANQULAL 
V. NANHI. 67 I. C. 806=5 N. L.J. 1= 

19 N.L.R. 131 = A.I.R. 1922 Hag. 104. 
••—Wrongful acts of guardian. 

If a guardian acted in the interests of the 
minor’s estate and took over certain crops belong- 
ing to a third person, for the benefit of the estates 
the estate would be liable for the value of the crop, 
so taken. 28 Bom. *^30 and 40 Mad, 632, Foil. 
[Kotval, A.J.C-.). CHATARIA v. DAWLAT. 

66 I.C. 468=5 N.L.J. 208= 
A.I R. 1922 Nag. 48. 

— Rights and liabilities. 

Position of guardian. 

A guardian of a minor may be a quasi trustee for 
certain purposes, e. <7., for money received by him 
on behalf of his ward, but it is not clear that he 
can incur expenses to any extent ho likes without 
seeking the intervention of any Court in the hope 
that ho would be allowed to create a charge on the 
property of the minor to that extent. [Broadway 
and Abdul Qadir, JJ.). GOPI Mal v. PANNALAL. 

72 I.C. 424= A.I.R. 1924 Lah. 339. 
—Transactions between. 

^A transaction between a guardian and ward 

must bo scrutinized with a great care and if the 
ward is not represented by independent persons 
the transaction must be regarded with suspicion. 
[Spencer and Ramesam, JJ.). NiUMAGADDA 
SESHAYYA V. CHERUKUBY MEENAKSHAMMA. 

98 I.O 691 (Mad.). 

Per Wazir Hasan. A. J. C.— Fiduciary rela- 
tion— Person in such position cannot take advantage 
of his position as such, 

A person in a fiduciary position shall ^ not oe 
allowed to take any advantage of his position and 
the Court will not allow a person to be placed in a 
position in which his interest shall pull him one 
way and his duty the other. Whenever two perwns 

stand in such a relation that, while it continues, 
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•CUAROIAN AND WARD— MiBoellaneouB. 

confidence is necessarily reposed by one, and the 
influence which naturally grows out of that confi* 
>dence is possessed by the ether, and this confidence 
abused, or the influence is exerted to obtain an 
advantage at the expense of tho confiding party, 
-the person so availing himself of his position will 
not be permitted to retain the advantage, although 
the transaction could not have been impeached if 
CO such confidential relation had existed; 2 White 
and Tudor's Leading Cases, 722; 7 Rev. Rt;p. 56; 
'L.R. 2 Oh. 55; L. R. 8 A.C. 254. Appl. [Dalai and 
Waeir Sasan, A.J.Cs.). MOHAN LaL u. Maham- 
MAD Adil. 89 I. C. 69=12 0. L. J. 453= 

2 O.W.N. 601 = A.I.R. 1926 Oadh 88. 

— HlscellaneoaB. 

Religion of Ward — Court's interference. 

A Hindu died leaving behind a widow and minor 
•children. The widow embraced Mahomedanism 
and took her children to live with her and they 
lived with her for a period of nearly four years. 
‘Subsequently a Hindu on behalf o‘f the Hindu 
lilahasabha demanded them to be brought up as 
Hindus, 

Held, that it was the duty of people interested to 
Intervene at once and to go to the Court and to 
ask that the Court should protect the minor 
■children from being converted to Mahomedanism 
But as nearly four years had been allowed to pass 
vnthont any application, the application on behalf 
■of the Mahasabha could not be granted. The right 
^ew in such a case must be what was best in the 
■interests of the children. Where the children had 
for a long time remained as Mahomodans and were 
yappy and well-looked after, no order ohancioc 
their mode of life could he made. {Afear^, C / 

Rahman «. Jagannath 

118 I. C. 707= 
A. I. R. 1930 All. 

Eion friend for posai 

Sorte! 'Admits t 

m SSr-s luaHll possession 

uro^dn,! maintainable, the prot 

Act for Guardians and Wai 

jnnm / ^ of A gusrd lau* 26 All 5' 

A«>r. iPr^aux, A.J.C,). MT® BHAo^n KAsnitA 

89 1.0.55=21 N.L.R.7f 

—ConatroctiM. A.I.R, 1925 Nag. 3; 

Jwtcers-Jlfinor’s benefit. 

powers on IbA n® conferring speoial disoiplina 

■ffiSUre^rnarro' 

there are plain indlL^rioJf JtfM 
■fiuch a course. {Walsh Aa r 

Sitaram Ml! GonNDi"- 

*6 ill, 158=22 i.L.J.’ 585 
-Pl'PMaeaslon of third pora*n“' 

:p.Bsor parlor 

IB only to direct tb* j • ®au i 

^rlnaasnrt”"L“f “°w. appointed 
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GUARDIANS AND WARDS ACT (1890)— Nature 

of proceedings. 

ties who are in possession of the estate. Under 
the Guardians and Wards Act a District Judge has 
no jurisdiction to dispossess third persons from the 
propwrty of which they may, be rightly or wrongly, 
in possession, but can at best give directions to the 
guardian to take necessary steps to recover the 
property. [Walsh and Sulaiman, JJ.). HARBANS 

Singh v. Rajinder Kuar. 85 1. C. 1047= 

47 All. 313=23 A.L.J. 28 = 8 L.R.A. Civ. 162= 

A.I.R. 1925 All. 277. 

— Duty of Court. 

State as guardian — Policy of law. 

The state from the earliest times is supposed to 
be the guardians of the infants and the earliest 
regulations gave cfiect to this principle and made 
provisions for the custody of the minors and when 
the slate assumes direct custody of the infant it 
undertakes to bring up the boy as his natural father 
or guardian would have done, that is, iu the tradi- 
tions of the family to which after becoming major 
he has to revert. The state has m.ade provisions 
for the care of infants by statutory provisions such 
as Court of Wards Act and the Guardians and 
Wards Act. Tho District Judge under the latter 
Act exercises the functions and becomes the pro- 
tector and the guardians of infants by exercising the 
power to appoint guardians of the persons and pro- 
perties of the infants. Therefore no Court should 
grudge the trouble and worry on assuming charge 
of the estate of the minor, that would uecesaarily 
oocur so long as an infant has not attained 
majority. (Jwala Prasad and Kulwant Sahay, JJ.). 

Manmohini dasi v. H.ari Prasad Boss. 

81 I.C. 1045 = 5 P.L.T. 415= 
2 P.L.R. 200= A.I.R. 1924 Pat. 735. 


— Eligibility for guardianship. 

Person luzving interest iti estate after minor*$ 

death ts not disqualified to he appointed guardian. 

Where A was appointed guardian of the person 
and B, her husband, as guardian of the property of 
a minor, and it appeared that B himeelf was en- 
titled to succeed to the property in a fraotional 
share on the death of the minor, 

Held, that this did not make the appointment of 
the guardians invalid. [Scott'Smith, J.). Mt. 
Sharfan V. BHOLI. 4 L. L. J. 274= 

A.I.R. 1922 Lah. 398. 


wuaruiaa an iicem. 

■Pet Devadoss, J. — (In order of Referenoe)- 
Whete there is a guardian appointed under th 
Guardians and Wards Aot and anotVr person i 
appointed as guardian ad litem and a decree is ob 
tained against the minor, in such cases there shouli 
be no decree against the minor as he was not pro 
perly represented in the suit and an objection maj 
be taken to execution on the ground that there ii 
no decree against the minor. [Coutts-TroUer^ O.J, 
Madhavan Nair and Jackson, JJ.). VBKKATi 
SOMBSHWAB RAOo. LAKSHMANASWAMI. 

115 I. C. 891 = 52 Mad. 275=29 M.L.W. 125= 
A.I.R. 1929 Had. 213=66 M X.J. 175. (P. B.) 
— Qoardian, appointment on affidavits. 

— — Tn unoontested proceedings an order appoint 

mg a guardian under the Guardians and Wardi 
Aol.on theaffidaylts of the parties is notulfr^ 
vires. [Suhratoardy and Graham, JJ.). Kkmi 
Mayi DEBI V. Bhusan ohakdra ghosb. 

m.jC. 892-44 0.1,. J. 40=i.I.R. 1998 Oal. 1198 
—Nature of proceedings. 

Judicial or administfratwe. 

The proceedings under Guardians uxd Ward 
Aotfc pneo initiated by an application either ‘ 
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GUARDIANS AND WARDS ACT (1890) — Nature 
of proceedings. 

appointment or for declaration of a guardian last 
or continue throughout the minority of the minor 
concerned and the filing of the papers do not put an 
end to the proceedings. The Court appointing the 
guardian, when it receives the report of the 
guardian, does not act in an administrative 
or executive capacity, hut as a "Court” within the 
meaning of S. 195(c), Criminal Prccedure Code. 
{Exnlihede, A. J. C.). TULABAM MABWADI v. 
EMPEBOB. 100 I.C. 1044=?8 Cr. L. J. 388 = 
7 A. I. Cr. R. 521 = A.I.R. 1927 Nag. 184. 
Proceedings under the Act are cot intend- 
ed to be summary. {Kolval, A.J.C.). GOPAL Rao 
V. SHBAWAN. 68 I.C. 291 = A.I.R. 1923 Nag. 36. 

Non-appearance oj parties — Procedure. 

It is a mis-conception of the Court’s duty under 
the Act to treat an appplication for guardianship 
or proposed guardian as though the applicant was a 
party in a suit and to dispose of the matter in his 
absence merely by mahirtg an order in favour of his 
opponent as though the absent person was a defaul- 
ter in a civil suit. {Walsh and Ryves, JJ.). RAM 
SAHAI V. CHOTEY LAL. 63 I. C. 567= 

19A.L J. 489 = A.I.R. 1921 All. 256. 
— Order against third party. 

There is nothing in the Guardians and Wards 

Act which entitles a Court, while appointing a 
person guardian of a minor, to order a third party to 
pay anything towards the minor’s support or 
maintenance. {Campbell, J.). Mansa Ram v. Mt. 
NAURATI. 87 I.C. 650=7 L.L.J. 193= 

26 P.L.R. 213= A.I.R. 1925 Lah. 427. 

— Procedure. 

Proceeding under — Court refusing leave to 

adduce evidence — Interference in revision. 

When a matter of guardianship is before the 
Court under Act Vlll of 1890 it is incumbent on the 
Court to hear such evidence as the parties desire to 
put before it. Where it does not do so the High 
Court can interfere in revision. (Suhrawardy and 
Costello, JJ.), ROSULAN Bibi u. Rahamatulla 
khan. 34 C. W. N. 763. 

Interference by High Court. 

The District Judge who exercises a parental juris- 
diction in proceedings under the Guardians and 
Wards Act, oannot b« expected to observe the for- 
mality and precision of procedure laid down by the 
Civil Procedure Code to be followed by Court in 
the trial of ordinary suite. If the order passed by 
the District Judge is on the whole reasonable, the 
High Court will refrain from interfering because 
he has not acted with proper regard to any statute 
or loss of evidence or the procedure under Civil P. 
C. (Walsh and Byves, JJ.). MT. KHUNDI DEVI 
V. CHOTEY LAL. 83 I.C. 288= 

44 All. 587 = 20 A.L.J. 4e8 = A.I.R. 1922 All. 338. 
— Stay of proceedings. 

High Court has inherent power to pass an 

order, to stay proceedings under the Guardians and 
Wards Act, and can disallow the transfer of the 
custody of the minor to the guardian appointed by 
the lower Court pending the decision or the appeal 
to the High Court; 3 C. L. J. 29, Bel. on. (Bhide, 
J.). Sham Singh v. Mt. Thavi. 110 I.C. 912= 

A.I.R. 1928 Lah. 912. 

— Yisltlng minors. 

There is no machinery under the Guardians 

and Wards Act to work out the right of the mother 
under Muhammadan Law, to visit her child in the 
custody of the father as guardian. (Bigg, J.). 
Hazara Bibiv. sulajman Haji Mohamad. 

00 I.O. 562=18 Bur. L.T. 86. 


GUARDIANS AND WARDS ACT (1890). 8. 7— 
Applicability. 

—8. 3 — Joint Hindu family. 

Jurisdiction of 'Sigh Court to appoint guar- 
dian of member. 

Section 3 of the Act provides that nothing in that 
Act shall derogate in any way from the jurisdiction 
of the High Court. The High Court therefore has- 
the inherent jurisdiction in a proper case to appoint 
guardian of person and property of the member of a 
joint Hindu family so as to prolong his period of 
minority notwithstanding the provision in the 
Guardians and Wards Act forbidding appointment 
of guardian of a minor in a joint family where there 
is any adult co-parcener alive: 82 Mad. 189; 80 Bom. 
152; 25 All. 407 (P. C.); 19 Bom. 96 and 25 Bom. 
853. Bef. (Kemp, J.). NABSI TOKERSEY & CO. 
V. SACHINDBANATH GAJANAM . 

31 Bom. L.R. 100g = A.I.R. 1929 Bom. 475. 
—8- 3— Jurisdiction of High Court. 

Non-residents. 

There is no restriction in the powers granted Xo- 
either the Supreme Court or the High Court whicb 
limits the exercise of guardianship jurisdiction to 
the town or to European British subjects, and eveft 
if any such limitation exists, it does not apply 
where person who is outside the limits of ordinary 
original jurisdiction or who is not a European Bri- 
tish subject desires to avail himself of the jurisdic- 
tion of the Court and there is no opposition 
thereto : 2 Cal. 857 ; 21 Bom. 137 and 2 N.W.P.H.C. 
R. 79. Bef. and 21 Cal. 206, Dis<. (Lort-Williams^ 
J.). TARUNCHANDBA GHOSH. In re. 

A. I. R. 1930 Cal. 598. 

—8. 4 — Hindu husband. 

Where a Hindu husband admittedly had th^ 
custody of his minor wife and the wife leaves him, 
the husband is by Hindu Law the natural guardian 
and entitled to custody and comes within the 
definition in S. 4 as being ”a person having the 
care of the person of a minor.” (Barlee, A.J.C.). 
Khetsi Pachan MiNDU V. DEDA MEGHA MINDU* 

121 I.C. 175=A.I.R. 1930 8indl35. 

—8. 4— Interpretation. _ ,, . 

■ From the definitions of guardian ana 
'* ward ” as given in S 4 it appears that the word 
guardian is of general import and includes natural 
and testamentary guardians and guardians appmnt- 
ed by Court. (Bennet and Iqbal Ahmad. J J.). DIP* 
CHAND «. MONN. LAI.. ^ 1929 

— S. 4— Jnrisdiction , , . 

•An application under S. 25 must be made to 


ihe Court where the minor ordinarily resides. 
Butledge, C.J.). JlAUNG BA THEIN v. MA THAN 
bN. 118 I.C. 415= A.I.R. 1929 Rang. 129. 

—8. 4 — ” Person.” 

•Meaning of. 


Per Mukerji, J.— The word ‘person’ as used in 
/he definition of 'Guardian* in S. 4, Cl. (2)i 
iians and Wards Act, is not to be road in the light 
)f the meauing given to it by S. 8, Cl. (89), 

Act. (Mukerji and Ouha, JJ.). 8m. ASA* 
JATA ROY V. SOCIETY FOR P.O. I. 

51 C. L. J. 272= A. I. R. 1930 Cal. 397. 

-8. 7— Applicability. 

•Ha^as corpus — Proceedings, 


Where Hindu minors were with the mother antt. 
he mother was inclined towards a belief m tne 
jhristian religion and it was likely she mig 
iltimately converted to that religion, anf ®h6 was 
ibely to bring them up in such a way that they 
ivould ultimately express a desire to he oonverteo. 

;o Christianity. 
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eUlBDIlHS AND WARDS ACT (1890), S. 7— 
CoitB— Ucfiaccessfnl application. 

Beld, the proper course for removal of the mother 
feom guardianship and have another guardian 
appointed vas under the Guardians and Wards 
Aot. 

The High Court refused to exercise any powers 
under Cr. P.C.. S. 491 (a): 14 M.I.A. 809 (P.C.); 46 
P.W.R. 1916;20 C.W.N. 608 and 57 I. C. 651, 
Bef. (RamesaPi, J.). VEERASAMI v, GUTTIKONDA 
Eatnauma, 112 I.C. 472=1 M. Cr.C. 307 = 

29 Cr. L.J. 104S=11 A. 1. Cr. R. 328- 

A.I.R. 1928 Mad. 1087. 
*->8. 7~Go6ts — Unsuccessful application. 
———Where a philanthropic Society unsuccess- 
fully sought to be made a guardian of a minor’s 
property and claims costs which cannot be regarded 
as expenses either as on account of necessaries or 
as having been incurred for the welfare of the minor 
or for protection of his estate the society is not 
entitled to the costs. {MuJterji and Ouha, JJ.). 
Sm. AsAtATA Roy V. Society FOR P.C.I. 

51 C.L.J. 272= A.I.R. 1930 Cal. 397. 
•— S. 7— Debuttar property. 

" -No guardian under S. 7 can be appointed for 
the management of Debuttar property on behalf of 
minor shebait who cannot possibly have proprietary 
interest in it: 39 All. 196, Diss.; 83 M.L.J. 297,i?’oU. 
{Couits and Das, JJ.). KiBBY v. MT. BAHUBIA 

Bhubatan KUAR. 70 I.C. 872= 

i Pat. 432=3 P.L.T. 803 = A.I.R. 1922 Pat. 527. 

7— EBsentiaU for appointment. 

-^Application. 

It is not open to the Court acting proprio ntotu to 
appoint as guardian of the property of the minor a 
^rs^ who had not applied to be so appointed: 
Jofl Foil; A.I.R. 1924 Oudh 

Chand, J.). MT. SakiNA BEGAM v. 

WALloLLAH Khan. 107 I.C. 397= 

. ' . , A.I.R. 1928 Lab. 456. 

~ ^ JtiXvstence of property. 

It is not an essential preliminary to taking any 

pr^ediDgs under the Act for the appointment of 

aguardian that the minor should be shown to be 

possesssed of property and it is not necessary .that 

friend of the 

® ® 403. Dist. (Ookaran Nath 

gSma ^ Raxa, JJ.). Ram Nabain u. Mt. 

391.0. 222=8 O.W.N. 985= 

— fi .. X , A.I.R. 1927 Oudh 68. 

"’T— Eiecutor under will. 

micor’R appoint a guardian of a 

session nf although that estate is not in poa* 

that of the executor 

not be diatnrKe?'^i^^® exocutof B possesoion can- 

appointment. {Oldfield 

yana NAIOK. 70 I.C. 860 = 14 M.L.W. 706= 

^ ^ I 4921 Mad. 328. 

* A AYran^ement 

raoDwU for tho minor'. 

‘ where the previous family 

tim ‘1® protect 

“^“ors interests : 98 P.R. 1914 WoU 
{Adduon, J.). USAP Aliu. ALIBHOY MiMboNJI 

7— HuRhanH^^ 4927 Lah. 789. 

■-a. / .nnBband as guardian. 

+Kih>K a husband is the legal guardian of 

a guardian, the hushand should alt 
^ gnardiaiu The. provirfone- M 

We is order to enable a husband to get poMfeBsliii 


GUARDIANS AND WARDS ACT (1890), 8. 7— 
RemoYal of testamentary guardian. 

of the person of his wife. {Scott- Smith, J".). Asr 
Bai V. Giedhari Ram. 67 I.C. 882». 

3 L.L.J. 293 = A.I.R. 1921 Lah. 68. 
— S. 7— Joint Hindu family. 

■ A member of a joint family cannot be ap- 
pointed by a Court guardian of another member o^ 
the family in respect of joint family property. 
Under the Hindu Law itself the active eldest mem- 
ber is manager of joint family property without any^ 
order of Court. {Dalai, J.C.). BALBIB v. CHEDDI. 
Lal. 85 I.C. 276=A.I.R. 1925 Oudh 642. 

— S. 7— -No property. 

Court can exercise its jurisdiction to appoint- 

a guardian of the person of the minor even if be ia 
possessed of no property. It is the duty of the- 
father to maintain and educate his children who- 
are incapable of supporting themselves and although 
the law has always recognized this duty, the Civil- 
Courts have no direct means of enforcing this obli- 
gation, so as to compel him to maintain them out- 
of property in which they have no interest: 
9 Bom. 96, Bel. on. {Mukerji and Graham, JJ.). V.. 
J. WALTER u. M. J. WALTER. Ill I. C. 843= 

55 Cal. 730= A.I.R. 1928 Cal. 600. 
— 8. 7 — Power of Court. 

Once the power of the Court is properly in- 
voked, it is competent to and advisable for the® 
Court to go into the question of appointing a porsoit 
itself under its statutory power. It is the duty of 
the Court, as soon as any 'dispute about the gpiar-- 
dianship of the minor's property or any allegation 
of detriment to the minor’s interests resulting from, 
such dispute is properly brought to its notice, to- 
sift the matter in the interest of the minor. It can 
appoint the applicant or any other person guardian.. 
{Kotval, A.J.C.). JlWANDASv. BAJRANI. 

^ 64I.C. 433=A.I.R. 1921Hag. 97. 

— B. 7 — Procedure. 

Proceedings under the Guardians and Wards, 

Act should not be summary, but a proper enquiry 
should be made and the Court should give an oppor- 
timity to the parties to produce evidence and show 
which of them is better entitled and qualified to 
act as guardian of the minors. Further it should, 
be determined which of them is better entitled under 
the personal law of the parties: A. I. R. 1925 Lah. 
567 and A.I.R. 1925 Nag. 233, Foil. {Zafar AH. J.). 
AIT. LAOBHMI V. NANAKCHAND. 107 I.C. 606= 

„ ^ A.I.R. 1928 Lah. 718*. 

;* iresh app\u:aUon from person finally ap- 
pointed. ^ ^ ^ 

Bections 7 and 8 do not necessarily require that 
when once proceedings have been instituted on a 
proper application, a separate application should be 
token from the person whom the Court appoints 
though in practice it is more usual to take one. 
\Dan%els, A.J.Cf^. Mt. ISLAMAN o. Mt. MAQ- 
BHDLAN. 73 J Q 2SS=- 

B „ « ... A. I. R. 1924 Oudh 126. 

—8. 7-Ppoperty In hands of admlnigtratop. 

A guard lan oan be vnlidly appointed of the pro- 
perty of & minor although an administratrix may 
h^e bwn appointed in respect of that propetby r 

C.J. and flfoo- 
* i,’ Kumar v. Dasarathi &inoha. 
66 I.C. 261=48 Cal. 802=A.I.R. miOal, 189. 

“•B^^Removal of teatamentapy guardian. 

*7 guardian has been appointed under 

minor’s father, it is impossible for 
Court to ignore or disregard the provisions of tha 
Will Satisfied that the person apnolnt-i 

eR asguKraiail dhdefi thn Will is not a. It Sa 
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GUARDIANS AND WARDS ACT (1890), 8. 7— 
Removal of testamentary gaardian. 

proper person to have their custodv. In such a 
case the Court must consider the welfare of the 
minors and also that any order that might be made 
will not infringe sub-S. (3) of S. 7 of the Act. 
(Grenves, J.). LIONEL Ashby DubkLEY, In re. 
101 1.C. 609 = 31 C.W.N. 394=A.I.R. 1927 Cal. 389. 

Neglect by such guardian. 

Where a testamentary guardian has taken no 
interest in the minor and has neglected the per- 
formance of his duties as such and has allowed the 
estate to deteriorate, it would be the duty of the 
Court to remove him under S. 39 and to appoint a 
new guardian instead. The paramount considera- 
tion for the decision of the Court in such cases is 
the welfareof the minor. {TekChand, J.), MT. 
KiSHNO V. MT. PARTABO. 100 I.C. 738= 

28 P.L.R. 127=A.I.R. 1927 Lah. 876. 
“8. 7 — Removal order. 

A person can apply for the appointment of 

another guadrian under S. 7, though an order of 
removal under S. 39 is not obtained. (Sfwrtri. C.J. 
and Baza, J,). Mahomedi Begam v. Mehdi Ali 
Khan. 104 I.C. 562= A. I. R. 1927 Oudh 516. 

— 8. 7— Rival claimants. 

Where there was a dispute among the rival 

•claimants for the appointment of guardian en- 
dangering the property of the minor and the Court 
accepted arrangement by which the contestants 
took fach half of the property, but later on ordered 
■delivery of whole property to one of them. 

Held, that it was desirable that guardian should 
be immediately appointed for the property of the 
minor and proper steps taken for the safeguard of 
the property. [Broadtoay, J.). MT. MAHANDAN v. 
MT. AiSHANBiBI. 96 I.C. 283. 


— S. 7— Security. 

Order appointing guardian conditional on fur- 
nishing security is valid— Section 7 is not controll- 
ed by Guardians and Wards Act, S. 34 (a): 80 M.L.J. 
608. Disc.) 40 M.ad. 776, Foil.-, A.LR. 1927 Mad. 36 
(F.B.). Diss. from-, 24 I.C. 202, Bef. Lai, C.J. 

Broadway and Tek Chand, JJ.). ShamDAS v. 
Umee Din. A.I.R. 1930 Lah. 497 (F B.). 

A guardian to the property of a minor was 

appointed on condition of furnishing security in 
1902. The guardian furnished security in 1909, 
Held, that the appointment of the guardian took 
-effect from 1909. [Shadi Lai, C.J,, Broadway and 
Tek Chand, JJ.), Shamdas v. Umer Din. 

A.I.R, 1930 Lah. 497 (P.B.). 

Majority Act, S. 3. 

Where a person is appointed as guardian of the 
person or property of a minor under the Guardians 
.and Wards .Act on condition of his furnishing secu- 
rity, and fails to furnish the security, there is no 
appointment of a guardian within the meaning of 
S. 3 of the Majority Act such minor becomes major 
when he completes his 18th year. Such a condi- 
tional order is invalid under the Act. 

Fei Sadasiva Ayyar, J, — SOM. L. J.>608, Foil.', 
40 Mad. lib, Overruled, (Coutls-TrotUr, C. J,, 
Krishnan and Beasley, JJ.). Jn 
NATHA VenKATESA PBBUMAL. 99 IX. 213= 

49 Mad. 809=24 M.L.W. 707= 
A.I.R. 1927 Mad. 36=51 H.L.J. 726 (P.B.). 


—8. 7-8uit. , , 

■The question of the appointment of a gm 


dian for a minor’s person and property is a r^t 
specially within the provisions of the Guardia 

_ . 3 ^ A . 3 .. ... AMS' 


GUARDIANS AND WARDS ACT (1890), 8. 11^ 
Grounds for appointment. 


— S. 8— Eligibility for appointment. 

-Litigious person. 

Where there was nothing on the file to show that 
the .applicant was not extremely fond of the minors, 
or that he was not actuated by'what ha believed to 
bo his concern for their interest, 

Held, that the fact that ho was of a litigious dis- 
position was not a sufficient cause for throwing out 
his application to bo appointed guardian. (Dalai 
andWaeir Hasan, A.J.Cs.). Nawab Sarwab ug- 

MULK SARWABJUNG BAH.VDUR V. MiRZA WAKBR 
ALI BEG. 87 1. C. 902=12 OLJ. 281 = 

2 O.W.N. 246=A. I. R. 1925 Oudh 398. 
— 8. 8— Official Receiver. 

The appointment of an Official Receiver, as a 

guardian to the estate of a minor, without any ap- 
plication from him is contrary to the pro- 
visions of S. 8 ; 135 P R. 1893 ; A.I.R. 1928 Lah. 
456 and 38 Cal. 783, Foil. (Tek Chand, J ). MT. 
Raloo y. Y. LAL. 117 I. C. 901 (Lah.). 

— 8. 8— Official trustee. 

Under the Official Trustees' Act. the Official 

Trustee is a Government officer appointed by 
Government and liable, under the provisions of 
S. 16 of the General Clauses Act. to be removed by 
Government. The Official Trustee as such should 
not be appointed the guardian of the property of a 
minor. (Rangnekar, J.]. Omar Tyab Aba Sharip 
V. Ismail Tyab aba Sharif. 108 I.C. 495= 
30 Bom. L.R. 177= A.I.R. 1928 Bom. 69. 
— 8. 9— Essentials for appointment. 

——.An applicant for guardianship should reside 
within the jurisdiction of the Court of which he 
makes the -application : 36 All. 280, Foil. (Zafar 
AH, J.). MT. LACHHMI v. NANAK CHAND. 

107 I.C. 606= A.I.R. 1928 Lah. 716. 

—8. 9— Inherent powers. . 

A District Court the jurisdiction of which is, 

as defined under Guardians and Wards’ Act. has no 
inherent powers as are not expressly conferred 
upon it by the Act ; A. I. R. 1914 P.C. 41, Bel. on. 
(Rupcluind. A.J.C. and Barlee, Ag. J.C.). MOON- 
DOMAL CHHADALDAS CHUGH «. NAZIR, J. 0. B 
Court, Bind. 121 I.C. 168= A.I.R. 1930 Sind 48. 
—8. 10— Conditional appointment. 

— •Conditional order of appointment as guardian 

of property is of no effect. , , , .t. 

Where a District Judge appointed the fatnec 
guardian of the property of a ward and directed the 
respondent to restore the child to her father, 
remarking that no order as regards the guardian- 


ip of her person was necessary. 

Held, that the conditional order of appointment 
guardian of the property is of no effect. The 
strict Judge was not correct in saying that no 
ier as regards the guardianship of the person was 
Lecessary”: A.I.R. 1927 Mad. 36 and A.I 1925 
ad. 1085. Bel. on ; A.I.R. 1925 Mad. 398, iJot f^. 
^aller and Cornish, JJ.). TOTAMMA v. MARINA 

« « 4li 


—8. 10— Natural guardian. . 

An order appointing a person who is airway 

by law a guardian, is an order without junsdiotion. 

Where a person is entitled to the custody of 
minor, being a natural guardian, the 
is to pass an order under S, 12. (Walsh and Baner] , 
JJ.). MT. ULPAT BIBI V. BAFUTI. 

102 1.0. 103= 49 All. 


-S. ll-Xrounds for appointment. 

Where it was alleged that an alienation of 

art of the property of the minors was necessary to 
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flUlRDlANS AND WARDS ACT (1890), 8. 11- 
Notice- 

pay off certain debts on which interest was accu- 
mulating and that it would be impossible to 
alienate so long as the applicant did not get a 
certificate of appointment from the Court, 

Held, that this was a fit case iu which the ap- 
plication for the appointment of a guardian ought 
to have been accepted. {Moti Sagar, J.). JlT. 
SAHAN V. SHADI. 79 I. C. 579= 

A.I.B. 1923 Lah. 601. 

—S. 11— Notice. 

■Failure lo issue — Effect. 


A person who is not made party to the pro- 
ceedings in a guardianship case but on whom a 
notice should have bten issued under S. 11 of the 
Guardians and Wards Act as a person interested in 
the matter of the appointment of a guardian is 
entitled to move the High Court to interfere in 
revision. [Martineau, J.). Ballu niAL v. Habda- 
WABI MAL. 79 I C. 451=6 L I/.J. 219 = 

A. I. R. 1924 Lah. 570. 
■ ■ Failure to Revision. 

It is open to a person, on whom notice should 
have been served to come forward and object in 
revision to the order passed : (18 O.C. 66, Ref.). 
{Daniels, A. J. C.). SiT. Islaman v. Mt. MaQ- 
BRULAN. 73 I.C. 255=A I.R. 1924 Oadh 126. 

— S. 12— Applicability. 

Pendeytey of guardianship proceedings. 

Section 12 by reason of the wording used as well 
as by reason of its location in the Statute only 
applies during th© pendency of guardianship pro- 
ceedings. After guardian is appointed Ss. 24 and 25 
do apply ; 40 Bom. 600, Expl.\ 39 Mad. 603 and 
37 All. 516, Rel. on. {Dalip Singh, ff.). INDEB 
SiKGH V. Karvah KAUB. 119 I.C. 423= 

„ ^ A.I.R. 1929 Lah. 487. 

— S. 12— Guardian, cnatody of— RemoYal from. 

Illness of a child in the custody of the adop- 
tive father is no reason to make over the child to 
the natuml father. (Campbell, J.). Piare LAL 

A.I.R. 1923 Lah. 376. 

— S. 12— lojunotioii. 

Harriage— Restraint of. 

In proceedings under the Guardians and Wards 

Act the Court has jurisdiction to issue an in- 
junction restraining the marriage of a ward. The 
powers of the Court in the matter of protection of 

embrace a 

mde field and the Court has jurisdiction to pass all 
euoh orders as it considers necessary and proper in 

LAL i>. MT. SARA9WATI. 86 I.C. 226= 

88 I.C. 576=7 L.L.J. 30= 

-8, 12-ReceiYer. 

^^ilfinor'3 property-SdU of, for discharge of 

tb Court to make such 

^ • S:® protection of the properties of the 

Swa/ ^Borotion which is oou- 

is a wide one 
power to 

innfif Receiver when appointed 

provisions of S. Ul, 
Cml P, c. be deemed to have all powers of a Re- 

^eTn^^f the Code. Those powers would include 
thepower to sell where the adoption of suoh a 

come IS deemed to be necessary lor the proteotion 
of the interests of the minor. An order 

feting the Receiver to sell certain property ^ tS 

^or in order to pay off the debts due^ from *h! 
minor fi estate, is not ultra vir$a of S. 12 as it is a 


GUARDIANS AND WARDS ACT (1890), S. 13— 
Procedure. 

matter of the discretion of the Court. (Oraham and' 
TdiUer, JJ.). JyOTI PRASAD LALA v. PBARTLAL 
LALA. 51 C.L.J. 38=34 C.W N. 192= 

A.I.R. 1930 Cal. 384.- 

■Power to appoint — Appeal. 


As uu application under S. 12. Guardians and 
Wards .Act, is a procoeding in Court of civil juris- 
diction, it is competent to the District .Judge tO’ 
appoint a receiver in such a proceeding under Civil 
P. C., 0. 40, R. 1, and an order passed thereunder- 
is appealable as provid< d under O. 43. R. 1, Cl. (s) • 
36 Bom. 20 and A. I. R. 1925 Lah 489, Foil. • 
A.T R. 1924 All. 682, Expl. (Kinkhede, A. J. C.)\ 
GODULEB.AI V. JANABAI. 116 I.C. 642= 

A.I.R. 1929 Nag. 119. 

Order appointing — Appeal. 

A Judge before whom au application for the 
appointment of a guardian is pending has power 
to appoint a Receiver but that order is to be under 
the Code of Civil Procedure, and not the Guardians 
and Wards Act. 

Such an order, therefore, does not come under- 
S. 12 of the Guardians and Wards Act but under 
0. 40, R. 1 of the Code and is therefore appealable 
under Cl. fs) of R. 1 of 0. 43. (Abdul Raoof 
J ). Mt. Chandra Wati d. J.agan Nath Singh 
Ram Lal. 90 I.C. 611=7 L.L.J. 281= 

26 P.L.R. 576=A.I.R. 1925 Lah. 489. 
— S. 13 — Procedure. 

Not summary. 

The procedure under S. 13, Guardians and Wards 
Act. is not int?nd'*d to be summary, and a Court 
should not reject an application for the appoint- 
ment of a guardian of a minor without any enquiry 
at all; 63 P.L.R. 1917. Foil. (Abdul Raoof J.). 
Sajjam Singh v. Mt. Gujri. los l.c 616= 

26 P.L.R. 164=A.I.R. 1928 Lah. 108. 

The procedure undoc S. 13 is not intended to 

be summary ; 17 Bom. £60, Ref. (Scott-Smith, J,). 
Mt. ZAINAB BIBI v. ABDUL KARIU. 

89 I.C. 865=A.I.R. 1926 Lah. UT. 

Opportunity /ojirodttce evidence. 

Where there was nothing on the record to show 
either that the applicant was given a full hearing ■ 
or that he was given any opportunity of producing 
evidence to show that the alleged will was nob . 
genuine, and where there was nothing on record to 
support the statement in the written pleas of the 
relatives that the applicant was at the time litigat- 
ing against minor, 

Held, that the case must be sent hack to the 
lower Court for further enquiry, and that the appU- 
^nt must be given an opportunity, of giving evi- . 
dence in support of his application. '(Camn&ell J\ 
Yusup ali Mamoomji v. allibhot. ’ ‘ ’ 

87 I.C. 646=26 P. L. R. 255= 

„ , A- 1- R. 1925 Lah. 567. 

Not summary. 

The proceedings under the Aofc are not summarv 
and an order of appointment if passed without hold- 
ing any enquiry and hearing any evidence as requir- 
ea, by of tie Act, ot calling upon the parties 
to say whether they had any evidence to give or not 
is not a reasonable one and is liable to be set aside^ 

All. 388, Dist. (H?n- 

Khede, A.J^C,). Sheoshankar tJ. Khupohand 

„ I*.5‘ 320=A.I.R. 1926 Nag, 233. 

Fadure to cons%der whether appointment was 

for mxnor's welfare. 

Where the order, appointing minor's father aiL 
^rdian was passed without any iaquirv at alt 
mto the aUegatione nu,de agaiLt 2i^ , 
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GUARDIANS AND WARDS ACT (1890), 8. 15— 

Several minors. 

minor’s mother in-law’s petition and in the appli- 
cation for appointment as guardian by a cousin of 
minor’s hushind, who charged him with mU appro- 
priatiou. 

Hel i, in appointing father as the guardian the 
Court ignor. d the procedure laid down by the Guar- 
dian? and Wards \ct in Ss. 11 and 13 and Siilcd to 
ccii?idi;r wueth-^r the guardian was by character 
and capacity a fit person and whether his appoint- 
ment was f.r the welfare of the minor. His pro- 
cedure was thus materiallv irregular. (Aotirtl. 
A. J. C.). J’.OIWL RAO V. SHRAVAN. 

6S I C. 291=A. I. R. 1023 Nag. 36. 

— S 15 -Sever al minors. 

Several ininors Sciarate quardian^ for per- 

toils— S'-ngh comvion guardian for properfij. 

Where proportv is not largj and the Court has 
appointed separate guardians of persons of the 
minors, and the appointment of a? many guardians 
of prop*'riy as that ot persons would I'ad to w.tste, 
property may be left in the hands of one of such 
guaidians. {Mukerji and Bennet, JJ). MUNAW- 
■WAR Khan* v. Tasalli Khan. 

A.I.R. 1930 All. 255. 

— S. 15 — Supporting minor. 

The Court, when it appoints a person as the 

guardian of a minor’s person should put the person 
appointed as guardian in a position to support the 
minor. {^TuJ^rji and Bennet, JJ.)- MUN.awwar 
KHAN V. T.ASALLI KHAN. A.I.R. 1930 All. 255. 

— S. 17— Adopted minor. 

Adoptive relations to be preferred. 

In considering the guardianship of a minor 
who is an adopted son. the first consideration must 
be with regard to the interest and the welfare of 
the minor, and, after that the Court has to see how 
far the intentions of the adoptive father can be best 
-carried out. Nothing should be done the effect of 
which will be to frustrate the wishes of the adop- 
"tive parents, bv eventually leading the boy to dis- 
regard the traditions of the family of his adoption. 
So long a9 any member of the adoptive family fit to 
be appointed guardian is forthcoming, the Court 
should not appoint the natural father of the minor 
as his guardian. So in a competition between the 
adoptive paternal grandmother and the natural 
lather of the adopted boy the paternal grandmother 
should be preferred: 15 C.W.N. 558, JDisf. (Adami 
and Sen, JJ.). MONOMOHINI DaSI v. HARI Pra- 
OAD 94 I.c. 808=A Pat. 109= 

A. I. R. 1923 Pat. 444. 

— 8. 17— Arbitration. 

■ Reference to— Competency of. 

The intention of the legislature is that the ques- 
tion as to who is the most suitable p.?rsoa for the 
appointment is to be decided by the Court and for 
these reasons a District Court cannot in law refer 
the selection of a guardian to arbitration. Besides 
the law allow.s a r< fcr. ncc tourbitmtion only wh- re 
all the parties interested agree, while in a guardi.au- 
ship application the party most interested »s ^he 

minor and be c..nuot agree to » 7 

1924 Mad. 431. R-il. on. (n92-96) 3 ^.B R. 40'7. 
Held not good law. (Darwood and ilya Bu, JJ.). 
MA NGw'h NyUN V. MA THYWE. 

112 I.C 451=6 Rang. 563 = 
A.I.R. 1928 Rang. 137. 

__S, 17 — Directions of law. 

•Wh r. the law definitely lays down that an 


loinlmunt ol a certain guardian cannot be made, 


GUARDIANS AND WARDS ACT (1890), S. 17— 

Eligibility for appoiutraent. 

it is not proper for the Court to disregard the law 
ev'D ill the interests of the minor. (Pullan, /.). 
ANS.VR AHilAD 0. SAMIDAN. 

106 I.C 822=5 O.W.N. 87= 
A.I.R. 1928 Oudb 220. 
— S. 17— Eligibility for appointment. 

'"ftari'able society. 

In coil^ide^ing the appoin'ment of guardian 
of the minor’s property any one hiving an interest 
adv.-r..ie to th.it of the minor cannot be appointed 
such guirdi.in, and for the proper ra:magement of 
tlij prop rty the chintcter. the cipicity and the fit- 
n-.ss of the individual to bj appoint- d has to be 
tail n into con>idcr.vtion. It is for this reason that 
an individual only is to bi appointed by the Court 
as gairdinu and not a charitable Society whose 
oflice-b-.-iirers are liable to change. {^^Hkerji and 
Gnha, JJ.). S\I. ASALATA ROY v. SOCIETY FOB 
P. C. I. 51 C. L. J. 272 = 

A. I. R. 1930 Cal. 397. 

Married sister. 

\ married sister of a minor applied for being 
appoint’d as a guardian. The application was 
opposed by “the Society for the Protection of 
Children in India.” The sister was the only person 
who could be entrusted with the care of the boy 
and there was no definite evidence of ill-treatment 
of the minor against her. The minor was above 14 
years of age and showed a decided preference for 
his sister. The other relations of the minor did 
not come forward to act as the guardiau of the 
minor either in respect of his person or of his pro- 
perty, and there was no opposition offered by any 
of these relations to the appointment of sister as 
guardian of the minor, 

Held, that in the interests of the miuor the sister 
should be appointed as the guardian of the person 
of the minor ; the Society as a philanthrophic and 
charitable institution, willing to do good to unpro- 
tucti'd children may be allowed to visit the miuor, 
at his house, and take all measures necessary or 
expedient to protect the minor from harm, whether 
moral or physical, in co-operation with the guar- 
dian : 2 C. L. R. 583. Dist. {Mukerji and Guha, 
JJ.). Sii. asalat Roy v. Society for P. C. I. 

51 C.L.J. 272= A.I.R. 1930 Cal. 397. 

, , . —Appointment of guardian by Court— Principles 

applicable. . 

Under the Guardians and Wards Act a Court m 
appointing a guardian or declaring a guardian of the 
minor is guided first by the provisions of S. 17 of the 
Act and secondly by what appears to be the welfare 
of the minor consistently with the law to which the 
minor is subject. By placing the provisions of the 
s-3Ction above the law to which the minor is sub- 
ject the Act makes it open to the Court to consider 
other matters as well as the personal law even if 
they are opposed to that law. Thus the Court may 
consider the opinion of the minor, whatever it may 
be if he is old enough to form an intelligent prefer- 
ence and in considering what is for the welfare of 
the minor the Court must have regard to his age, 
sox and religion and any existing or previous rela- 
tions of the proposed guardian with the minor ot 
his property. {Pullan. J.). NADIR .MiRZA v. MUNNI 
BEGAM 7 0. W. N. 950= A.I.R. 1930 Oudh 471. 

Generally spiaking a Court of justice is loath 

to take sides in a c;isc between rival ana 

where a male child has been born and brought up 
in the faith of his father, he should not be handed 
over to his mother who has left that . 

has thereby stepped outside the family lu 
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<J0ARDIAHS AND WARDS ACT (1890), S. 17— 
Eligibility for appointment. 

she was married, with certainty that the boy will 
be induced to leave the religion of his father for 
the new religion of the mother. 

Whore a child is born to a Shia l\rahoracdan and 
lias been brought up in that faith by the father 
till his death, and has not lived for two years 
with his mother, she should not bo allowed to come 
forward on the father's death and take away from 
the custody of his paternal grandfather the son, 
whom she had hersdf left with his father from 
the religion and surroundings in which he has so 
•far been brought up. (Pullan, J ), N \Dift ^IIRZA 
V. MONNi Beoam. 7 O.W N. 950 = 

A.I.R. 1930 Oudb 471. 

Adverse interests. 

The uncle of the minor applied for being appoint* 
ed the guardian of his minor n-'phew in place of 
liis mother and gnmdmotber acting jointly. His 
application was granted by the District Judge in 
spite of the deolsion of his predec ‘ssor that the 
interests of the uncle were adverse to tho^c of the 
minor. The reasons why the uncle’s petition was 
granted were that after the appointment of the 
mother and the grandmother serious disputes arose 
between them, and the uncle. 

ffeld, in appeal that the uncle could not be 
appointed guardi.an in view of the decision that his 
interests were adverse to those of the minor and 
his subsequent conduct. (Jai Lai, J.). ATAB 
Kaub V. SODHI Singh. 98 I.C. 809= 8 L.L. J. 201. 

Father as guardian. 

Where there was a maintenance order against the 
father, amount under which was long delayed and 

partly not paid and where the ward, a boy of 14, 

wanted to learn tailoring while the father wanted 
VO put him to school. 

Held, the father should not ha appointed a gnar- 
•dian especially when he had re married and'divoro- 
«d the ward’s mother. (Campbell, -/.)• 
Mukabar u. Karim BAKHSH. 73 I.O. 496= 

, A.I.R. 1923 L&h. 283. 

Where speojfio charges are made against a 
person which may make it necessary to call upon 
Ihim to account to the estate of a minor, it is advU- 

guardian, any person on 
M ^rieuaship with such person. Nor is it 

business of the estate. (Kolval, A.JC) 
MT. RAJRANI V. BHAGWANDAS. 69 I 0 596= 

-8. 17-H„b.nd. 

The marriage-Shia Law. 

ine fact that the Court could not set aside an 
effective marriage would not debar the Court £?om 
^ec^mg that no effective marriage haTtS 

Where the minor is a Bhia oiri 

ed to live with her husband until th^ matE 

eonapetent Court. (Ashworth 
Mt. Uumatul Fatima «. ali Akbar. ’ 

98 I.O. 271=13 O.LJ. 738=8, 0.W.N. 198= 
-s. 17-JoInt HInda family*'* ®' 

— T-furi^ic^ of Court with regard io. 

reSiA i*^?^®**®*^ o* Ohanoorvwith 


GUARDIANS AND WARDS ACT (l390)i 3, 17— 

Personal law. 

bad High Court by virtue of 01. (12), Letters Patent 
exists. But the High Court is reluctant to exer- 
cise the same in the case of a joint Hindu family as 
it is sanctioning a wholly new pmctice : 17 All. 5 29 
.and 2 A L.I. 8l, Foil. \ 16 Bom. 611; 19 Bora, 98 
Sind 25 Bora. .353. R-if. (Bojis and Iqbal Ahmed, JJ.). 
In V-te miVir of Pras\D. 

112 I'C. 873=39 All 799=26 A.L J. 595= 

A.I.R. 1928 An. 709. 

— S. 17 — Minor's wish. 

Tniuirg from r-iinor p^rsonalhi. 

Court is not bound lo asc Tt.iin from the minor 
in person her wishes as to her gn irdianship and the 
proposal for her marriag*, and therefore omission 
to do so is not a failure to exercise jurisdiction, 
UQderS.115. C.P.C. (Oldddi and Devadoss, JJ,). 
KONTHAL.ATH.iMMAL V. THANGASW^MI PiLtiAl. 
74 I. C. 898=48 Mad. 873=18 M.L.W. 256= 
33 M.L.T. 80=1923 M.W.N. 902 = 
A.I.R. 1924 Mad. 327=45 M.L.J. 481. 
— S. 17 —Mother. 

•TinmoralUy — TTns^t/t^ mi»K>r*.s property. • 
Whore the minor’s mother had in tho past beju 
immoral and had spent the minor’s money in 
wandering about the country to g :t away from her 
village for her delivery of an illegitimate child, and 
it was found that she had bion mismanaging and 
wasting, the minor’s estate. 

Held, the Court was clearly right in not entrust- 
ing the further custody of h''r minor son’s property 
to her (Prtfieaut, .4. J. C.). TULSAI y. 

Mt. Tglsai. 75 I.C. 592=A.I.R. 1924 Nag. 14U 
Preferential claim. 

Where the mother is herself willing to he 
appointed guardian and it is not found that she 
has unfitted herself by her character and oaoacitv 

or by her previous relations with the minor’s nro- 
perty, to be the guardian of that property^ or 
that her appointment will not be justified 
m the interest of the minor, she should be appoiut- 
Suatdian of the property of tho minors, 

Mt. LAXMIBAI u. ABDUEf Qadir 

-S. 17-Near «Utio'n"*=*'*'®' 

— - — ^Afmor’s welfareSole consideration. 

In appointing a guardian for the property of a 
minor, the Court has to decide first whether tha 
appomtment of a guardian is necessary and, haying 
dwided that it is, it has to select from amone thnof 
who nre billing to act. tho person who^ moS 
Of bJtv. manage the property best, and the decision 

bs. 7 and IT on what is for theminor’a wolfft«r 
Nearness of km comes into consideration onlw 

likely to look after his interests better and mnw> 
keenly than a more distant relative. The wishS 
of the persons connected most nearly with tb! 

minor that a certain person should be annoint 

look after his property avn onlv L f!. 

probably be the best manago^’^of it*^ 

XmW«*, A. X. Cs.). Mt, SaAOTAB^ 
Gunwaht Bao. 10d|ot383= 

-S. 17-Par80nal law. , . "»«• “S- 

‘-^—Whether can be disregarded. 

Xho ®a]or married sister of n minor Muharnmn.?. 

girl and the sister’s husband annlied 

moyal of the ouarfilan of fka-X? the ru^ 

appointment of either or both'orfk*^^ lor i the 

g»ardiaa. The lower Qourt. holding thaUhhslstei 
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GUARDIANS AND WARDS ACT (1890), B. 17— 
' Relation.’ 


could uot be guardian according to Muhammadan 
Law as. her husband was not related to the minor 
within the prohibited degrees, did not consider at 
all the fitness or otherwise of the guardian sought 
to be removtd. 

Held, that though the Court should act con- 
sistently with the personal law of the minors, yet 
in the pres* nt case, if it were impossible to discover 
any suitable guardian in case of the present 
guardian being unfit, the powers of the Court would 
not be circumscribed by the tenets of the 
Muhammadan Law. [Dalai, J. C.). GUNNA v. 
DabGAHI. 85 I.C. 6?4=t28 O C. 172= 

A.I.R. 1925 Oudh 623 

—8. 17— ‘Relation.* 


In S. 17 (2) ‘relation’ does not mean relation- 
ship. [Adami and Sen, JJ.). MONOilOHINI Dast 
V. HABI PBASAD. 94 I.C. 808 = 4 Pat. 109 = 

A.I.R. 1925 Pat. 444. 

— S. 17 — Welfare of minor. 

: — Consideradons of. 

The circumstances that the mother of the minor 
girl has been forced to leave the house of the per- 
son claiming guardianship, that there has been 
litigation between them, that the person claiming 
guardianship is the legal heir of the minor girl 
and that the minor girl wishes to remain with the 
person who helped her mother and for whom she 
has life long aflcction, make it desimble that girl 
should remain in the custody of the person with 
whom she has so long stayed. [Mears, C.J. and 
Sennet, J.). SAYIDUDDIN v'. ABDUL BART. 

A.I.R. 1929 All. 857. 


Ties of affection — Religion. 

In considering the matter from the point of view 
of the welfare of the minor the Court should with 
advantage look to the circumstances which may 
possiblv stand in the way of the child being pro- 
perly looked after. The first and paramount consi- 
deration of the Court is the welfare of the child 
which is not to be measured by money only or by 
physical comfort only but is to be taken in its 
widest sense. The inoral and religious welfare of 
the child must be considered, as well as its physical 
well being, nor are the ties of afiection to be di.s 
regarded though they are not conclusive. {Muherji 
and Graham, JJ.). V. J. WALTER v. M. J. 
WALTER. Ill I- C. 543=55 Cal. 730= 

A.I.R. 1928 Cal. 600. 


Court passing an order appointing a guardian 

of a minor should not solely base his order upon 
who is entitled to be guardian under personal law 
of the minor, but the Court has also to consider the 
welfare of the minor. [Scoll-Stniih, J.). MT. ZaiNAB 

BIBI V. ABDUL KARIM. 89 I. C. 865= 

I T R. 1926 Lah. 117. 


-Ties of affection— Religion. ^ _ 

The word welfare must be taken in its widest 
sense. The moral and the religious welfare must 
be considered as well as the child's physical well- 
being and due regard must be had to the ties of 

affection. {Venkatasubba Rao. J.). 

AUMAL V. DANAKOTI AMMAL. 85 IX. 840- 

1924 M.W.N. 870=20 M L.W. 902= 
48 Mad 299=26 Cr. L. J. 616= 
A.I.R. 1924 Mad. 873= 47 M.L.J. 614. 

Presumplive heir of minor not suitable. ^ 

In case of claims of distant relations there is no 
qnestion of preference other than what anses from 
a consideration of the minors welfare wh mh js 
made the paramount consideration under b. 1/ 
and (2). The prefiuxnptive heir to the property ot a 


guardians AND WARDS ACT (1890), S. 1^ 

Appointment of father. 

minor is not a suitable person to be appointed guar- 
dian of his person, as such a person stands to gain 
by the minor’s death. {Spencer and Venkatasubba 
Rao, JJ.). Naras.wya V. Yenkatappa. 

71 I.C. 298 = 17 H.L.W 92=1923 M.W.N. 12= 
A.I.R. 1923 Mad. 359=44 M.L.J. 62. 
Adoptive 2 >arents. 

The main question for the Court in matters of 
guardianship is the welfare of the child and the 
Court need not assign the personal guardianship of 
the child to the person, who in other respects has 
the best title to be the guardian. 

If the residence of a minor with the adoptive 
psrents was a part of the consideration for their 
adoption of a son, they are the proper guardians 
unless serious ill-treatment or incompetency on 
their part is proved {Ashvorth, J.C.). MT. Ganoa 
J oTi V. Dip Narain. 68 IX. 553= 

9 O.L.J. 325= A.I.R. 1922 Oudh 129. 


— S. 17~Young step-mother. 

It is not an inflexible rule of law that a par- 

danashin lady should not be appointed guardian of 
the property and person of a minor But each case 
must obviously dep' nd upon its circumstances. 

A died leaving behind him considerable property, 
his minor children, his widow and a cousin bro- 
ther. The widow was young and inexperienced and 
ill-treated her step-children, the minors. She could 
not manage the property satisfactorily. On the other 
hand, the cousin of the deceased was on good terms 
with the deceased, who in his last days had en- 
trusted the manag-ment of his property to him. 

Held, that there was necessity for the appoint- 
ment of a guardian and that the cousin of the de- 
ceased is a suitable person to he so appointed in 
preference to the step-mother: 42 Cal. 953; 62 P.L.E. 
1913 ; 60 P.W.R. 1913 and 17 C. L. J. 405, DisU 
{Bhide, J.). ChaNDRAWATI v. Jagan NatH 
Singh. Ill I.C. 208 = A.I.R. 1928 Lah. 941. 


— S. 19 — Appointment of father. 

What is meant by S. 19 is that where the 

father of the minor is living and is not incompe- 
tent to be the guardian of the person of the minor, 
no other person shall be appointed as guardian of 
the person of such minor. It does not restrict the 
right of the father though he is the natural guar- 
dian under the personal law of the minor, to applY 
to be appointed guardian under the Act. Such 
appointment may confer on him higher rights than, 
what he possesses as the natural guardian and in 
dealing with the outer world the certificate granted 
by the Judge confers a greater importance on his 
powers than what he possesses as the natural guar- 
dian: A.I.R 1922 Bom. 405. Diss. from. {Suhra^ 
icardy and Graham, JJ.). Kamini MatI DBBI v. 
BHUSAN CH.\NDRA GHOSE. 97 I.C. 692= 

44 C.L.J. 40= A.I.R. 1926 Cal. 1198. 
Order directing child to be returned to father. 

The prohibition in S. 19 cannot be held to 
onlv to persons other than the husband in Cl. (a) 
and* father in Cl. (5) So a father cannot apply to be 

appointed guardian of his minor child. But there 
is no obiection to an order directing the return of 
the child to the father if the case is otherwise a At- 
one for such order. {Ramesam and Jackson, JJ.). 
LAK8HAMA REDDI V. ALLAVIBA REDDI. 

861. C. 967 = 23 M L W. 213= 
A.I.R. 1928 Mad. 1089- 

■Father can be declared guardian 


Section 19 means that if a third party appnes her 
hall not be appointed or declared a guardian of tn© 
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guardians and wards act (1890), s. 19— 

Appoincment of father. 

person of a minor whose father is living and is not 
unfit. If the father is the applicant, the section 
has no application. 

Per Jac^on, J . — Under S. 19, the minor's father 
cannot he declared guardian. (Venkatasubba Bao and 
Jackson, JJ.). Raghvaiya v. M. Lakshmiah. 

86 I.C. 640=21 M.L.W. 244= 
A.I.R. 1925 Mad. 398=48 M.L.J. 179. 


Proc4cdings under S. 25. 

The father cannot be appointed guardian by pro* 
ceedings under the Guardians and W.-irds Act, but 
as a nturalguardian ho can take proceedings under 
8. 25 of the Act: A.I.R. 1925 Oudh 282 ; 40 Bom. 600; 
A.I.R. 1925 Oudh 257, Ref. {Wazir Basan, A.J.G.). 
S. AHMAD AGHA V. ZOHBA BCOAM. 87 I.C. 1024= 

12 O.L.J. 441 = 2 0. W. N. 242= 
A. 1. R. 1925 Ondh 421. 
OWf«r— A father caunot be appointed guar- 
dian of the person of a minor under the Act. He is 
the natural guardian of the son. {Dalai, J. C.). 
MT. CHANDBA KUARV. CHOTEY LAL. 

80 I. C. 330= A. l.R. 1925 Oadh 282. 


——A father cannot be appointed a guardian be- 
cause he is the natural lawful guardian and nothing 
can take that from him. (Walsh, Ag. C.J, and 
Neave, J.). SUKHDEO Rai v. Ram Chander. 

83 I C. 24=6 L.R. A. Civ. 417= 
22A. L.J. 680=43 All. 706 = 
A.I.R. 1924 All. 622. 
A father cannot be appointed guardian under 
the Guardians and WardsAct. The Court is not 
authorized to appoint ox declare a guardian of the 
person of a minor whose father is living, unless 
that father is unfit to be guardian. An application 
by the father himself is not intended to be excepted 
from the provisions of this section. (Brown, A.J. 

0.). Bamjan Ehak c. Marian Bibi. 

72 I.C. 200=4 U.B.R. 146= 

A.I.R. 1923 Rang. 120. 

— — Custody of minor son Application under 
o* 25; 


An application under the Guardians and War< 
Act made by the father to be appointed guardian < 
the person of hie minor son living with his mothi 

and to have his custody, presumably, under S. li 

IS not competent ; he, being the natural guardiai 
can apply under S. 25 for the minor’s return to h 
custody. (Macleod, C. J. and Shah, J.). BAI TAR 
V, Mohanlal Lallubhai. 68 I. C. 618: 

24 Bom.L.R. 779= A. I. R. 1922 Bom. 402 

—8. *19— Appointment of Haaband. 

Appltcation under S. 25. 

^ be declared a 
the guardian of person of his wife for custody c 

her person, nodeolaration of guardianship can b 

fcliongh the Court hold 
that the husband le not unfit to be the guardian c 

finAh!!?' proper course for the applicant,!! 
uoh case 18 to ^ke an application under 8. 25 

AIR 19 UP P 1926 Bom. 228 

iaj 4 p. 0 , 42, Ref. (Kemo An C T 

vrAii- 

Section 19 (a) prohibitfthc ’ 


—.5 1 * vuo f innrri trom > 

poin^g a guardian of the person of a minor c 
who 13 mamed and whose husband is 1 

opimou of the Court, unfit to be the guardian of 

WABI MAL. 79 j.q, 

A.I.8. 19Hlah i! 
D. D. VoL. Ill— 61 & 62 


GUARDIANS AND WARDS ACT (1890), 8. 19— 
Father as guardian. 

'-S. 19— Delegation of power by father. 

Father entrusting the custody of his minor son 

to a friend by agreement — Such arrangement does nof 
amount to adoption among Muhammadans — Father 
can revoke the agreement and apply for guardianship. 
Father is the natural guardian; heicannot divest 
himself of that duty, or substitute another in his 
place. His duty is in the nature of a sacred trust. 
He may in the exercise of his discretion delegate his 
authority to another, such as a tutor or a school- 
master or a friend and entrust the education and 
custody of his children to that other on such terms 
as he seems fit, but such delegation is revocable. 

There is no such thing as adoption among 
Muhammadans and an arnngement of this kind is 
clearly revocable. (Walsh and Pullan, JJ.). NAZIR 
Khan v. Ganbsh. 96 I.C. 617s 

A.I.R. 1926 All. 687. 

— S. 19— Father as guardian. 

Father has inalienable right to the custody of 

his child. 

A father is not only the natural guardian but has 
an inalienable right over his child unless there are 
overwhelming! circumstances to the contrary: Re 
Thain, Thain v. Taylor, (1926) Ch. 676, Foil. 
(Walsh, Ag. C. J. and Banerji, J.). ABDUL AZiz 
Khan v. Nanee Khan. lOl I.C. 529= 

49 All. 332 = 25 A.L.J. 248= 

A.I.R. 1927 All. 458. 

Father applied to be appointed guardian of 

his minor son for the purpose of withdrawing cer- 
tain deposit from a bank in the name of the minor. 
The money was deposited in the name of grand- 
father of the minor and the minor and was payabb 
to either or survivor. Maternal uncle of the minor 
contested the application on the ground thatth 
deposit receipt was entered in his name, 

Held, th&t prima facie as the receipt was payab’ 
to either or survivor on the death of the granl- 
father, the legal interest would pass to the minor 
but at any rate it was obviously for the welfare of 
the minor that he should not he compelled to brine 
a suit as regards this deposit receipt and it should 
be left to the parties to establish their title to this 
receipt in a civil suit. It is not necessary to 
decide to whom this deposit receipt really belonged 
Eeld, further that the father should be appointed 
guardian after furnishing necessary security 
(Dalip Singh, J.). MiBi Mal v. Kanshi Prasad 

w. 93 I.C. 328=27 P.L.R.ISS! 

Father can t be appointed guardian of minor's 

person. 

The first right to the guardianship and the 
custody of a minor boy is in the father, he beine 
his natural guardian. ^ 


vjuttfuinus aDQ wards Ac 
deprives a Court of jurisdiction under the Aot ti 
appoint or declare a father of minor to be th. 
guardian of his peraon. (Shadi Lai, C.J. am 
Le Rossignol, J J .). Mt. Taj Begum v. GULAk 
RASUL. 83 I.C 308=6 L.L.J. 897=26 P.L R 12= 

wi, . A.I.R. 1928 Lah. 280 

——Where there was a maintenance order againsi 

the father, amount under which was long delavec 
and partly not paid and where the ward, a boy of li 
wanted to learn tailoring while the father wanted 
to put him to school. 


^ -‘•vaaxxA AAvv oppoincea 

grotdian especially when he had re-manied an 

mother. (OampbeW. jx Mi 
■MUEABAB V. KABIM BAESH. 75 L 0.496a 

A. I. R. 1923 Uh. 285 
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GUARDIANS AND WARDS ACT (1830), S. 19— 
Joint Hindu family. 

The father is exclusively entitled to be the 

guardian. The words of S. 19 so far from 
being subject to the provisions of S. 17 ex- 
pressly override them. No other view of the mean- 
ing of S. 19 is possible : 38 M. 807 (P.C.), Ref. 
(Batteii, J.C. ayid Hallifax, A.J.C.). Dhan Kumari 
,DEBI V. THAKUR MAHENDRA SINQH. 71 I.C. 443= 
19 N.L.R. 45 = 6 N.L.J. 111=A.I.R. 1923 Nag. 199. 
— S. 19— Joint Hindu family. 

No guardian in respect of the minor’s in 

terest in the property of an undivided Hindu 
Iftiafcshura family should be appointed : *25 All. 
407. Rel. on. {Lindsay and Stdainuxn, JJ.). 
Rattan Chand n. Ramkishan Mubarji. 

114 I.C 743=26 A.L.J. 777 = 
A. I. R. 1928 All. 447. 

High Court— General jurisdiction of. 

Where the father applied to be appointed a 
guardian of a minor member of a joint 
family. 

Held, under its general jurisdiction and apart 
from the Guardians and Wards Act, the High 
Court bad power to appoint a guardian of the pro- 
perty of H minor who was a member of a joint 
Hindu family and wh-.ro the minor’s property 
was an undivided share in the family property. 
{GreaveSy J’.j.'HABI NABAIN DAS (AN INFANT). In 
re. 74 I.C. 244=50 Cal. 141 = 

A.I.R. 1923 Cal. 499. 

— S. 19— Mother and father. 

The principle underlying Cl. (b) of S. 19, 

applies to a mother as well as to a father, though 
with less force. {Baker and Hallifax, A.J.Cs.). 
Mt. SumitbiBai V. Mt. Sobhadba Bai. 

75 I.C. 564 = A.I.B. 1924 Nag. 178. 


— S. 19— Removal of father. 

Although in general, parents are entrusted 

with the custody and education ef their children, 
yet this is done upon the natural presumption that 
the children will be properly taken care of, and 
will be brought up with a due education in litera- 
ture and morals and religion and they will be 
treated with kindness andaflection. But whenever 
the presumption is removed, whenever (for 
example) it is found that a father is guilty of 
gross ill-treatment or cruelty towards his infant 
children; or he is in constant habit of drunkenness 
and blasphemy or low and gross debauchery; or he 
professes atheistical or irreligious principles ; or 
that his domestic associations are such as tend to 
the corruption and eontamination of his children ; 
or that he otherwise acts in a manner injurious to 
the morals or interests of his children ; in every 
such case the Court will interfere and deprive him 
of the custody of his children, and appoint a suit- 
able person to act as guardian and take care of them 
and to superintend their education, {ilukerjiand 
Graham, JJ.). V. J. WALTEB v. M. J. WALTEB. 

Ill I.C. 543=55 Cal. 730 = A I.R. 1928 Cal. 600. 

Without a 6nding lhat the father is unfit, 

the law forbids the appointment or declaration of 
any other person to be guardian. In such cases the 
welfare of tho minors is the main consideration. 
(Coldstream, J.). FAKHBUDDIN c. MT. BIBO. 

95 I.C. 558=27 P.L.R. 330=A.I R. 1926 Lah. 393. 

When the child is in the actual custody of 

the father, the custody cannot be disturbed in 
appeal from an illegal order, under S. 25 panting 
custody of tto child to the fdther. J .O.)* ilT* 

Chandra Kfab n. Chotey Lal. 

A.I.R. 1925 Oadh282. 


GUARDIANS AND WARDS ACT (1890). S. 24- 
Conditions in certificate. 

Any friend ef a minor may approach the 

Court in the case of the minor being ill-treated and 
invoke the protection of the Court on behalf of the 
minor. But it is another question altogether if an 
outsider invokes the protection of the Court for a 
minor who is in the lawful custody of her father, 
unless the applicant can satisfy the Court that it 
is for the welfare of the minor that an order should 
be made against the hither. Where a stranger, the 
spiritual bead of the community made an applica- 
tion to deprive the f.ather of the custody and the 
natural guardianship of the minor girl, on the 
ground that she was about to bo married at the 
e;\rly age of four which would expose her to the 
risk of premature widowhood, and that the father 
was about to sacrifice his d;iughtcr’s interests by 
resorting to the practice of Sata marriages with a 
view to secure a bride for himself. 

Held, general considerations of that character, 
which ate not opposed to the practice of the com- 
munity to which the parties belong, cannot be 
ordinarily accepted as a sufficient ground for depriv- 
ing the father of such rights as he has to look after 
the welfare of his minor children. {Macleod, C. J. 
and Shah, J.). KESHAV LAL MagANLAL TRIVEDI 
V. AMB.^LAL VENIRAM. 641-0. 576= 

46 Bom. 415=23 Bom. L.R. 1225= 

A.I.R. 1922 Bom. 278. 
— 8. 20— Setting up adverse title. 

A person in a fiduciary position cannot, with- 
out taking his discharge and giving up possession, 
set up as against the cestui que trust his paramount 
title or the pammount title of a third person. This 
rule is of universal application and is without any 
exception whatever. Attorney.Qeneral v. J/finro, 
64 E. R. 73. Bef. {Das and Ross. JJ). SHAIKH 
ABDUL Rahim v. Mt. bartba. 61 I.C. 807= 

2 Pat. L.T. 556=6 P X.J. 273= 
A.I.R. 1921 Pat. 166. 
—8. 22— Allowance after removal. 

The District Judge’s order granting special 

allowance to a guardian on his removal, for services 
rendered to the estate, is not appealable nor open to 
revision. Section 22 of the Guardians and Wards Act 
empowers a District Judge to grant a special 
allowance to the guardian. {Wazir Hasan, A. .J. C.). 
SURAJ Nabatan Singh v. Bishambhar Nath 
BHAN. 78 I.C. 138= A.I.R. 1925 Oudh 260. 

— S. 23— Sale of property. 

-Setting aside. 

Where the Collector as guardian obtained the 
sanction of the Commissioner, bis superior officer, 
to the sale of his ward’s property and when his 
action was challenged in the High Court, an appli” 
cation to remove him was dismissed and the pie 
was confirmed by the Court, it is quite impossible 
for the minor after attaining majority to attempt to 
set aside the tmnsaction. (Maclec^, C. J. and 
Coyajee, J.). ABHERAJ UMARKHAN MaLEK v. 
DoLATSINGJI DESAI. 96 I.C. 17— 

28 Bom. L.R. 628 . 

—8. 24— Conditions in certificate. 

Ward, marriage of— Leave of Court, conditwn 

as to. , 

A person who accepts to act as a certificated 

guardian impliedly undertakes to have custody of 
an infant entrusted on terms imposed on him by 
the Court. So long as he retains such custody and 
has not restored the custody of the infant, he 
cannot assert any rights which he may have unde 
the ordinary law and is bound to carry out th 
orders of the Court. If one of the condition 
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GUARDIANS AND WARDS ACT (1890), S. ,24— 
Marriage of minor. 

■HienUoned in tho cortifioate issued to guardian is 
that he shall not marry the infant without the 
leave of the Court, ho is hound by that condition. 
'{Rupchand Bilaram and DeSmza, A.J.Cs.) PllEMJI 
Kanji V. Mt. jEEVJBAr. 103 I C. 668= 

23 S.L.R. 75=-*A.LR. 1928 Sind 129. 

— S. 24— Marriage of minor. 

. ■' Where the Court sanctioned the marriage of 

minor boy aged 12 to a girl aged 10 and the 
•grounds alleged were that the boy who was him- 
self very rich was likely to get a very rich father- 
in-law, that the boy was grown up and desired his 
marriage and it was also said that because the 
'8arda Act which would take edcct soon was likely 
to postpone the marriage for a loug time it was 
’'better to have the marriage celebrated, .so that the 
'boy might avoid tho temptations of a dissolute 
life. 

Held, that the welfare of the minor was the 
only test in such a case and that the grounds set 
■out would not be a justification for sauctiouiug the 
marriage of suoh a young boy. 

. Heldt also that it was not in the province of 
the Judge to set at naught the principle under- 
lying the Sarda Act or to teach others to flout it. 
fVenkatasubba Rao and MadJiavan Nair, JJ.). 
Vbnkataraju V. Sdbbarao. 1930 M.W.N. 37. 


■Sanction of Court. 


The guardian for marriage of the infant, who 
may have negotiated for the marriage, must apply 
to the District Judge for his sanction. Notice of 
the application should be given to the infant, to tho 
guardian of person if he happens to be difierent from 
*“® K'^^dian for marriage, and also to such relations 
^ 'll as the Judge may deem necessary. He 

jnll then consider the objections and suggestions, 
« any and then determine whether tho proposal of 
the gimtdian for marriage is for the true welfare of 
•the minor or whether the marriage is unsuitable by 
^rason of incongruity of age, inequality of rank and 
iortune or any like reason. If, on the materials bc- 
torethe District Judge, he is satisfied that the 
n not uneuitable. he will sanction it : 42 
351. on. [Rupchand Bilaram and DeSouza, 
a# Cs.), Pbbmji Kanji v. Mt* Jeewibai 

108 I.O. 688=23 S.L.r’. 75= 

^ . A.I.R. 1928 Sind 129. 

• '—Injunction. 

on the day on which an application for 
on an ^ ^ guardian was dismissed, the Court 

permanent injunction restraining certain four per- 

cone med f?om 

taking steps towards the minor's marriace aeS 

18 M.L.W* 2$6^B3 M L T 

1923 M.W.N. 902«l.LBi 1924 Mad. i 27 « 

o .. ^ 49M.L.J. 431. 

• Je OHd Shi^ht J*), Ganu QopaTi ^ 

laxm'ak poida^ ^ to I 0 m- 

■’ MBom. L.R. 8*8=4. 1. R. IfiM Rornfm' 


guardians and wards act (1899), 3. 2S— 

Father's application for custody. 

— S. 25— Certificate of guardianship. 

Obiter— X certificate of guardianship is a pre- 
liminary necessity for obtaining custody of an 
infant, [Dalai, J.C.). lilT. CHANDRA KUAB v. 
CHOTEY IiAL. 80 I.C. 330 = 

A. I. R. 1925 Oudh 282. 
— S. 25— Constructive custody of guardian. 

Evvn where th'^j minor has never been in the 

custody of the guavdiau. iu order to make the Act 
workable, a fiction must i)> imported into S. 25, 
whereby it is deemed that the child has been con- 
structively iu the guardian’s custody and has left 
it, [Waller and Cornish, JJ.). TOTAMMA v 
Marina Veeraju. A.I.R. 1930 Mad. 19. 

—Where the child was iu the custody of the 
applicant’s (father) father-in-law, and the appli- 
cant sought to obtain custody of tho child, 

Beld, that tho section applies on the footing that 
although the lawful guardian did not have previous- 
ly actual physical custody it should be deemed 
that the minor at the time of leaving or removal 
w.as constructively in that guardian's custody and 
therefore he could enforce his rights under the 
section. [Venkatasubba Rao and Jackson, JJ) 
RAGHAVATYA V. Lakshmiah. 86 1. c. 640 = 
21 M.L.W. 244 = A.I.R. 1925 Mad. 398= 

48 M L.J. 179, 

— S. 25— Divorced mother. 

—A woman who has been divorced and has 

married a second husband, is not a person better 
suited to have the custody of the minor child than 
the father, however unsuitable the father may be, 
and is not a person who ought to be heard to say 
that the father is unsuitable. She loses the right to 
assert a claim against the father for the child. 
[Walsh and Banerji, JJ.). Ml. Ulpat BIBI v 
Bafati. 102 I.C. 103=49 All 773= 

fl OB r. 585 = A.I.R. 1927 All. 581. 

— S. 23~Ezercise of powers. 

;In order to take action under 8. 25 it is im- 
material whether the minors are removed forcibly 
or whether they left the guardian’s custody of their 
own accord. {Tek Chand, J.). Amir Khan v 
Taleb Mahomed. lOO i. c. 807= 

-s, 25-Father. 

When the child is in the actual custody of 

the father, tho custody cannot bo disturbed in 
appeal from an illegal order under 8. 25 grantine 
custody of the child to tho father. [Dalai J C \ 
Mt. Chandra Kuab v. Chotby L.ae. ’ * " 

w xt C* 330=A.I.R. 1925 Oudh 282. 
S. 25— Father, right of. to proceed under aeo- 

tlOQ* 

Tfae father cannot be appointed guardian by 

proocedmgs under the Guardians and Wards Act 

but as a natural guardian he can take proceeding 
under S. 25 of the Act: A.I.R. 1925 Oudh 282 40 
Bom 600: A.I R. 1925 Oudh 257, Ref. [Waeir 
A.J,C.). 8. Ahmed agha u, Zopba Beqam 

87 I. 0. 1024=12 O.Ii.J. 448=2 O.W.N. 243= 

« . . A.I.R, 1925 Oudh 421 

—8. 25— Father s application for custody. 

- ‘HTuhammadan law. ^ 

Though, according to the Muhammadan Law 
the mother is the guardian of her minor son below 

application by the father 
for the custody of a ohild aged less than 7 at Si J 

nevertheless, if during the course of the prooeedinRs’ 
the infant has attained 7 years of age it is oni« 
the father to continue the applioation, ^ 
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GUARDIANS AND WARDS ACT (1890), S. 25— 
Father's application for custody. 

The only remedy of a father for the custody of 
his minor son is by an application under S. 25; 
42 M. 64 1 ; 38 80< (P . C.), HeX. on. The words 

“removed from his custody” should receive a 
liberal construction as including removal from con- 
structive custody. A refusal to deliver a minor 
to his natural guardian when asked to do so by 
the latter amounts in effect to removal from his 
custody. [Rtqychand Bilaram and Wild, A. J. Cs.). 
ALUii Khatoon V. Abdulla Gul Mahomed. 

124 I.G. 381 (Sind). 

Immoral father. 

An immoral father has not the same right 
to the custody of his children as a moral man : 
A. I. R. 1924 All. 622, Not appr. {Madhavan Nair 
and Thiruvenkatachariar, JJ.). Atchayya v. 
KOSABAJU Narahari. 120 I. C. 747= 

A. I. R. 1929 Mad. 81. 


— ■ Where the father is content to allow another 
relation to take over and bear the burden of the 
maintenance and the education of his children for 
many years, and where during this period he is 
leading an immoral life, to take these children 
from the environment in which they were living 
and place them in their father’s house would 
amount to little more than an act of gross cruelty, 
and the lather should not be allowed to revoke the 
authoritv which was given to the relation to have 
the custody of his children : A.I.R. 1914 P.C. 41, 
Bel. on : A.I.R. 1924 All. 622,i)tss. from. [Findlay, 
J C.). Baldeo Prasad v. Dhamaram. 

103 I.C. 361 = A.I.R. 1927 Nag. 314. 


ObiUr.—A father cannot apply under the 

provisions of 8. 25 of the Act for the custody of his 
infant son. His remedy is by way of suit. (Dalai, 
J c ) Mt. Chandra Kuar v. Chotey Lal. 

■ 80 I.C. 330 = A.I.R. 1925 Oadh 282. 


Neither the fact that the child has never 

been actuallv in the custody of the father nor the 
fact that the father has never been appointed 
guardian of the child by an order of the Court pre- 
sents the application of S. 25. An order appoint- 
ing a father guardian of his child under the 
Guardians and Wards Act would be wholly ultra 
vires (Wazir Sasan, A.J.C.). ChroTE LAL v. 

. a 71=11 O.L.X 537 = 


The decision of the question whether it would 

be for thewelfare of the child to return to the custody 
of its guardian depends entirely on the circum- 
stances of each case. When the guardian of the 
person of a ward applies for the custody of the 
ward he is only asking the Court to help him to 
discharge the duty cast on him by law with refer- 
ence to his ward and it is for those who oppose 
such an application to make out that the welfare of 
the ward will he better served by its being kept out 
of the custody of its guardian and retained m the 
custody of the person against whom the application 
is madL This onus is especially heavy when the 

guardian is the father of the child. 

A child of four years was brought up from its 

birth by its maternal grand- parents. The father 

allied W recover custody of the child's person. 
The maternal grandfather opposed the application 

on the grounds that ( 1 ) the application was made 

through spite and was not bona fide, inasmuch as 
the father was led to make it because of the grand- 
father's threatening to sue him for partition of the 
ftViild’a urouerty which the father was wasting , 
(^) that the ^tblr had ill-treated the child's mother 


GUARDIANS AND WARDS ACT (1890),. S. 23— 

Father's application for custody. 

before her death and had married a second, wife; and 
(3) that as the child was brought up from its birth 
by its maternal grandmother, it would be cruel to- 
remove him from her, 

Held, that none of these grounds, even if true 
would be sufficient to deprive the father of thi 
custody of his child. Even considering the matter- 
entirely from the point of view of the welfare of the 
minor, it could not be to the minor’s welfare tO' 
estrange him from his father at this tender age • 
A. I. R. 1914 P. C. 41; 28 M. L. J. 442; A. I. R. 1924 
Mad. 45; A. I. R. 1924 All. 622; 29 M. L. J. 442 andi 
29 All. 210. lUl. oh; 22 M. L. J. 247. DisU 
(Madhavan Nair and Thiruvenkatachariar, JJ.)^ 
ATCHAYYA V. KASARAJU NARAHARI. 

120 I.C. 747 = A.I.R. 1929 Mad. 81. 


What a Court has to look to on applications- 

under Habeas Corpus is the interest of the child as 
being paramount. 

A father made an application for a writ of Habeaa 
Corpus directing that the custody of his son aged' 
about 7 or 8 should be delivered to him. There 
was nobody in his house to look after the child of 
such tender ago, he himself being a driver of motor 
car. 

Held, that the High Court should not interfere 
and the proper course for the father would be to- 
set the Court in motion locally under S. 25, 
Guardians and Wards Act. (Coutts-Trotter, C.J., 
Madhavan Nair and Jackson, JJ.). Shaik MOIDIN 
V. KUNHADEVI. 2 M. Cp. C. 58=* 

A.I.R. 1929 Mad. 33 (F.B.). 
A natural and a legal guardian is not ordi- 
narily entitled to divest himself of the responsi- 
bility imposed upon him by law and to transfer it t» 
another person, and if he has transfernd suoh 
liability to another person, there is nothing to 
debar him to revoke such transfer unless the Court 
is satisfied that by bis conduct he has debarred' 
himself from revoking such authority and suoh 
conduct must have a direct effect for the welfare of' 
the minor ; A.I.R. 1926 All. 687, Apj)! {JaiLal, J.)». 
WAZIRKHAN V. ABDUL HAMID KHAN. 

112 I.C. 693= A.I.R. 1928 Lah. 806: 

The prohibition in S. 19 cannot be held 

to apply only to persons other than the husband 
in Gl. (a) and father in Cl. (6). So a father 
cannot apply to be appointed guardian of his minor 
child. But there is no objection to an order direct- 
ing the return of the child to the father if the case 
is otherwise a fit one for such order. (Bamesam and 
Jackson, JJ.). (VlYYURU) LAKSHAMA RBDDY t>. 
ALLA VIRA REDDI. 86 I.C. 957 = 23 M D.W. 213= 

A.I.R. 192S Mad. 1085. 


The father cannot be appointed guardian by 

•occedings under the Guardians and Wards Act, but 
a natural guardian he can take proceedings under 
25 of the Act: A.T R. 1925 Oudh 282; 40 Bom. 600; 
,r.R. 1925 Oudh 257, Bef. (Wazir Hassan, A.J.C.). 

AHMAD AGHA alias CHHOTEY SAHBB V. THB 
ERSON OP Mt. Zohra BEOAM. 

87 I.C. 10?4=12 0.L.J. 441= 
2 O.W.N. 242= A I R. 1925 Oudh 421. 
■Consideralioiis to weijh with the Court. 


A father cannot bo appointed guardian under the 
lardians and Wards Act He can delegate the per- 
rmauco of the daily duties of looking after the 
ild and for that purpose place the child under 
0 oustodv of some one else. If he does so, it then' 
comes the question under S. 26 for the Court to 
oide when he applies for the restoration of the 
stody, whether it is for the welfare of the minor,. 
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•OUAHDIINS AND WARDS ACT (1890), S. 25- 

Fatber’s application for caatody. 

Where an application is made for the restoration of 
"the custody of the child by tho father the Court 
should see what is right over the child, rather than 
try to see what the character of the father is. Thus 
a quarrel with the mother of the boy or distrusting 
the mother’s moral character are not sufficient to 
deprive him of tho custody of tho child. Nor the 
fact that he left the infant child (girl) of his in the 
•charge of his wife’s family relatives. {Walsh, 
Ag. CJ. and i^eave, J.). Sukhdeo RAI u. Ram 
CHANDER. 83 I. C. 24 = 5 L.R.A. Civ. 417= 

22 A.L.J. 680=46 All. 706=A. I. R. 1924 All. 622. 
——Where the minor .aged 4 years was in tho 
• custody of tho mother, and the father and the 
mother were on bad terms and the father applied for 
removal of the miuor from mother’s custody aud 
for appointment of himself or some other fit person 
as guardian, 

Seld, the petition should be treated as one under 
S. 25 aud there was no reason why the petition 
should nob bo granted. {Oldfield and Yenkatasubba 
Mao, JJ.). Satyanarayana Varaprasada Rao 
V. Venkata Lakshmt Narasayamma. 

73 I.G. 948=18 M.L.W. 173 = 1923 M.W.N. 668= 

A. I. R. 1924 Mad. 45. 

—In an application by a father to obtain cus* 
tody of his minor son, the only question to be con- 
sidered is whether it will be in tho interests and 
welfare of the minor to return to the custody of tho 
father : 38 Mad. 807, Rel. on. (^facleod, C.J. and 

■Shah,J.). Bai Tara v. ifoHANLAL Lallubhai. 

68 I. C. 518=24 Bom. L.R. 779 = 
A. I. R. 1922 Bom. 405. 
— S. 25 — Balding principles. 

An order under Cl. (1) of S. 25 cannot be 

made but “ for the welfare of the minor” and 
in considering “ what will be for the welfare of the 
minor” regard must be had to the age, sesand 
religion of tho minor as laid down in Cl. (2), S. 17 
«f the Act : 12 All. 213, Foil. {Za/ar Ali, J.). 
MT. LACHMI BAI V. Diwanchand. 


107 I. C. 739 (Lah 
Where a person has been duly appoiuti 
-.guardian of the person and property of a minor ai 
no valid reason has been shown to change t: 
•guardianship of tho minor, the order for minoi 

return should not be disturbed, {Tek Chand, J 

106 I.C. 834 (Lah 

— a. zo — Habeas corpus. 

- On an application by the de jure guardian f 
in respect of a child detained again 
Its will the dominant question is what conduces 
the interests and welfare of the infant and tl 
Court must dispose of the application with refe 

enoe to It. The moral, the religious and tl 
physi&al welfare and tho ties of affection as al 

In iSr,f capable of formii 

element and the degree of the child’s mental dev 
Jopment must to a certain extent weigh withtl 

" also an importai 
oveM?l*'^“'’ inflexible rule in England that 
all liave the fin 

j^adV AMMAL U. DHAKAKO' 

192J Mjr.H. 870=20 TsVv. m 

M t » Had. 299=28 Cp. L.J. 616 
A.I.R. 1921 Mad. 878=47 M. L. J 81 


GUARDIANS AND WARDS ACT (1890), 8. 27— 
Appointment of gnardlan as gaardlau ad liteni* 
— S. 25— Husband and wife. 


Where all the requirements of 9. 25 are satis- 
fied, the Court h.'is jurisdiction to make an order; 
the Court cannot refuse to exorcise jurisdiction 
because the husband, who has applied under 3. 25 
for the custody of his minor wife, has an alberna* 
tive remedy, in that he can bring a regular suit : 
A. I. R. 1925 Oudh ‘282 and 40 Bom. 600, Dist. 
{Barlee. A.J.G.). KHET3I PACHAN MiNDU v. 
DELA MBQHA MlNDU. 121 I. C. 175 = 

A I.R. 1930 Sind 13S. 

— S. 25— Interpretation. 

The expression “guardian” used in 8. 25 

was not confined to statutorv guardians but in- 
cludes tho lawful guardiau, such as the father, 
and the “custody” referred to in S. 23 includes 
both constructive as well as actual custody : 
21 O. C. 194, Foil. {Walsh and Bsnerji, JJ.). ilT. 
UGPAT BIBI V. BAFATI. 102 I. C. 103= 

49 All. 773 = 25 A. L.J. 5S3=A. I. R. 1927 All. 531, 


— S. 25— Jurisdiction. 

An .application uudor S. 25 must bo made to 

the Court whore the minor ordinarily resides. li?uf- 
isdge, G. J.). MAUXG BA LHEN v. MA THAN KiN. 

118 I.C. 415=A.I.R. 1929 Rang. 129. 
— S. 23— Prejudice to ward. 

Whether or not tho ward has been projudiced 

by the guardian’s choice in applying for her custody 
under S. 25 is an irrelevant cousid'iiation whore the 
Court has jurisdiction to make an order under S. 25 
if it thinks it will bo for tho welfare of tho ward to 
return to the custody of her guardian. {Barlee 
A.J.C.). KHETST PACHAN HINDU y. Uela MEGHA 
Mindu. 121 I.C. 175 = A.I.R. 1939 Sind 135. 

— 3. 25— Refusal of relief under section. 

The reason that tho guardian is too weak to 

keep tho minors is wholly insufficient to refuse relief 
under S. 25. It is the doty of tho Courts to protect 
the weak agaiust the liigli-handed acts of tho strong 
and this duty has to be performed with greater 
vigilance when the aggrieved party is .a duly con- 
stituted guardian appointed by the Court itself, and 
the viotims are minors under its charge. '(T^fc 

Chand, J.). amir Khan v. Saleh Mahomed. 

100 I. C. 807= A, I.R. 1927 Lah. 266. 
— S 25— Removal from custody. 

Meaning. 

Tho refusal by .a person to deliver back the child 
to its natup.il guardian wheu asked to do so by ihe 
latter, amounts in effect to a removal from his cus- 
tody and he can, thoroforo. apply under S. 25 of tho 
Act. {Madhavan iJair and Thiruvenkatachariar 
JJ.). ATOHAYYA V. KOSARAJU NARAHARI. ’ 

120 I.C. 747 = A.I.R. 1929 Mad. 81, 
— S. 26— Residence abroad. 


—While, leave for pormanont residonoo outside 

the jurisdiction of tho Court may bo granted for 
good and sulficiont grounds and under suffioieat 
safeguards, leave for the permanent residence of the 
child abroad and out of tho Court’s jurisdiction is 
not permitted except where it is manifestly advan- 
tageous to tho child as regards health and the like 
{Mukerjt and Orahain, JJ.). V. J. WALTER v &I* 
J. WALTER. Ill I.C. 543=55 Cal. 730= 

« «« . . I- R- 1328 Cal. 600. 

-S. 27-Appolntraent of guardian as guardian 

ad litem. 

Duty of guardian. 

Where the proposed guardian has been served 
with notice and objects to appear as such on behalf 
of the ward, the Court ought to appoint some other 
proper person to aot as guardian. 
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GtJARDIANS AND WARDS ACT (1890). S. 27— 
Appointment of guardian as guardian ad litem. 

The Code of 1882 contains no provision simihar 
to that found in 0. 32, R. 4 (3) of the Cede of 1908 
In the absence of any such provision, where a 
person has voluntarily applied to be appointed 
guardian of the person and property of a minor 
under the provisions of the Guardians and Wards 
Act, he is hound to deal with the ward’s property 
as if it were his owt and to do everything which is 
reasonable and proper for the protection and 
benefit of the property entrusted to him. This 
obligation in fact arises under S. 27 of the Guar- 
diau^^ and Wards Act. If therefore the Guardian 
has l^cu served with notice of bis Appointment as 
guardian ad liUm in a suit against his ward and 
chooses to take no steps to object to his anpoint- 
ment. the Court may well presume that he consents 
thereto, and the mere fact that he does not enter 
appearance or defend the action can aflord no pre- 
sumption that ho repudiates liability. 30 I. A. 182; 
30 Cal. 1021, Foil. The Court after satisfying 
itself of the fact of minority is bound to appoint a 
proper person to act on behalf of the minor in the 
conduct of the case, but. a defect in following the 
rules referred to in S. 443 is not necessarilv fatal to 
the proceedings; 34 C.LJ. 302; 30 I.A. 182. (F.B.) 
18 C. L. J. 18; 20 C.L.J. 469, Dxst. {Daicson Miller. 
C.J, and Foster, J.). Thakob Tajesr^wr Dutt v. 
Lakhan Prasad Singh. 83 I.C. 290= 2 Pat. 296= 
4 P.L.T. 127 = 1 Pat. L.R. 59=1923 P.H.C C. 88 = 

A. I. R. 1923 Pat. 231. 

— 8. 28— Powers and duties. 

■ Once a person, natural guardian or a stranger 
is appointed guardian of a minor by order of the 
Court passed in accordance with the provisions of 
the Act as contained in Ss. 28 to 31. he is clothed 
with all the obligations imposed by that Act in 
dealing with the ward’s properly. It is not in his 
power to throw off those obligations by the exercise 
of his oum volition and pose us a natural guardian 
and act in that status : 30 5Iad. 295 (P.C.), Rel. on. 
Nor can an alienation by him be upheld, if it is 
made without the sanction of Court, on the ground 
that it was entered into as natural guardian and 
was for the benefit of the minor. (Wmir Hasan 
and Heave, A.J.Cs.). Rameshwar Baksh Singh 
tJ. MT. RIDHKUER. 87 I. C. 238 = 

A.I.R. 1925 Oudh 633. 

■—8. 28— Sale. 

A sale by a certificated guardian in contra- 
vention of Ss. 28 and 29 is voidable and not void. 
{Das and Fazl Ali, JJ,)- GOBARDHAN Lal f. 
SHEO NARAYAN. 117 I.C. 161= 8 Pat. 226= 

A.I.R. 1929 Pat. 202. 

—8. 29 — Compliance. 

Civil P. C., 0. 21, R. 83 — Case coming under 

both provisions — Compliance under S. 29 is not 
rendered unnecessary ; 23 Bom. 287 ; 31 All. 378, 
Foil. (Muherji and Cuming. JJ.). ViJENDRA 

Mohan sarma v. Panorama Dasi. 70 I.C. 990= 
49 Cal. 911=36 C.L.J. 326 = 28 C.W.N. 57= 

A.I.R. 1922 Cal. 150. 

— S. 29— Compromise. 

Civil F. C., 0. 32. R. 7— Guardian ad litem. 

The provisions of S. 29 of the Guardians and 
Wards Act and 0. 82. R. 7, C. P. C. are two 
distinct provisions for the purpose of safeguarding 
a minor’s interests under different contingencies. 
It is erroneous to set aside under S. 29, Guardians 
and Wards Act a compromise entered into by a 
guardian of minor appointed for the purposes of 
litigation, on the ground that no permission of the 
District Judge for the compromise had been obtain- 


97 ^ 

guardians AND WARDS ACT (1890), S. 20— 

Contract to sell. 

C.L.J. 203, Bel. on. 
{tforde and Johnstone. JJ.) CHET Ram v. BHIMt 

122 I.C. 103=31 P.L.R. 131= 

^ A.I.R. 1930 Lah. 250. 

Court guardian. 

A Court guardian granted a lease of the minot’a 
propertie.'! for a term of 7 yearA without obtaining 
the sanction of the Judge' under S. 29oftheAct; 
but the lease was in accordance with a compromise 
entt-r. d into with the sanction of the Court, 

Held, as the sanction of the compromise by the 
Court under 0. 32. R. 7, C.P. Code, signified that 
the compromise was for the benefit of the minor, 
which is also what S. 29 of the Guardians and 
Wards Act signifies, the lease was valid. {Stephen 
and Mullick, JJ ). ABDUR RAsRID v. SHEIKH. 
Khandkar. 68 I.C. 997=35 C.L J. 206.. 

— S. 29 — Conditions regarding alienation. 

Coxidiiions precedent and conditions subse- 
quent. 

A distinction must be dniwn between a conditioa 
precedent and a condition subsequent imposed on; 
the guardian of a minor to transfer the minor’s 
property. Non-compliance with a condition prece- 
dent will vitiate a transfer made by the guardian. 
But the same cannot be the effect of nou com- 
pliance with a condition subsequent unless there ia 
something in the order granting permission tO' 
transfer the minor’s property casting an obligation 
on the transferee of that property to do some act 
subsequent to the execution of the deed of transfer 
in his favour. The only duty cast upon the trans- 
feree by law is that he must satisfy himself that 
the order sanctioning the transfer has been strictly, 
complied with by the guardian up to the time of 
the execution of the dted of transfer, and that no- 
conditions precedent imposed by the order have- 
been violated. If the conditions precedent havo 
been complied with by the transferee in conformity 
^Yith the permission granted by the District Judgo^ 
a good title will pass to the tiansferec, and the 
failure of the guardian to comply with the sub- 
sequent conditions cannot divest the title already 
vested in the transferee by the transfer: 26 C.W.N., 
218; 3 A.L.J. 30, Rel. on; A I.R. 1924 All. 474. Dist. 
{Iqbal Ahxned and Kendall, JJ.). SUBHAN ALI 
ChitTO. 102 I.C. 804 = 25 A.L.J. 725= 

A. I. R. 1927 All. 631. 

• Non compliance. 

Where the District Judge acting under the Guar- 
dian and Wards Act empowers the guardian to sell 
a properly of the minors for an alleged debt of theira 
.and further directs him to put in the bonds after 
these have been satisfied and so endorsed by the 
creditor it does not follow that non-compliance- 
with the latter direction vitiates the sale if actually 
carried out and the vendee has all along been in 
possession of the purchased property. Where the 
same property is held partly by adult co-sharers and 
partly by minors the very fact ihat the minor’s share 
was sold for a price a little over that for which the 
shares of adult co-owners was sold goes to indicate 
the bona fides of the sales of the shares of the 
minors. {Chilly and Richardson, JJ>)» Dyam KHAN 

Sabat Chandra De. 96 I.C. 421= 

26 C. W. N. 218. 

— S. 29— Contract to sell. 

Specific performance. 

Specific performance will not be granted where 
de facto guardian has entered into a contract with, 
a third party for the sale of the minor's property. 
To direct the contract to be carried into effect ^ 
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guardians and wards act (1830), 8. 29- 

Duty of Court. 

aeaiDSt the minors is to sanction a plain breach of 
trust on the part of ie facto guardian: 45 C. 878, Foil. 
{Das and Foster, JJ.). ABDUL HAQ u. MOHAMMAD 
YBHIA KHAN. 78 I.C. 493= 4 P.L.T. 553— 

2 Pat. L.R. CiY.181=A.I.R. 1924 Pat. 81. 


— S. 29— Duty of Court. 

— — 5anc?io» of Court — Effect. 

It is the duty of the Court to which an applica- 
tiom is made under S. 29 of the Act for sanction of 
the sale of a minor’s property, to satisfy itself by 
enquiry that the trausaction is necessary and is for 
the minor’s benefit and a creditor is entitled to rely 
on an order of sanction as evideace that the Court 
has satisfied itself on this point and that the tranS" 
action is a proper one: A.I.R. 1922 Mad. 135, Bel. on; 
11 Cal. 379 at 383, Foil. {Dayiiels and Neave, JJ.). 
BUDDHOO (alias) GDLAB DAS V. SHEO CRARAN. 
BHAQWAK DAS. 82 I.C. 328=22 A.L J. 851= 

5 L. R. A. CiY. 726 = 47 All. 8= 
A.I.R. 1924 All. 875. 
Sanction of Court — Effect. 

The Guardians and Wards Act throws the entire 
responsibility for granting permission to the guar* 
dian to do any of the acts mentioned in 8 29 upon 
the Civil Court and therefore a due enquiry by the 
Civil Court must take placo before the permission 
can be granted by it to the guardian to do any of 
these acts. Where therefore an order has been made 
authorising the guardian to raise a loan on the 
security of the infant’s estate the lender of the 
money is entitled to trust that order, and he is not 
bound to inquire as to the expediency or necessity 
of the loan foe the benefit of the infant’s estate. If 
any fraud or underhand dealing is brought home 
to him that would be a difierent matter ; but, apart 
from any charge of that kind, he is entitled to rest 
upon the order : 5 Cal. 863 and 11 Cal. 879 (P.C.), 
Foil.; A.I.R. 1922 Mad. 135, Ezvl.\ 6 M.I.A. 395 
(P.C.), Bef. 

The view that the order of the District Judge 
affects no more than the question of otws of proof 
is not acceptable. (Das and Allanson, JJ.). 
MAHABiE DAS V. JAMUNA PRASAD. 

112 I.C. #38=8 Pat. 48=9 P.L.T. 553= 


■—8. 29 — Loans. 


A. 1. R. 1928 Pat. 543. 


— -‘Minor’s marriage. 

Where guardian is not required by the oonditii 
Of her appointment to take the leave of the Co 

for arranging a marriage of her ward and she ot 

brates the marriage and incurs a loan by chare 
the minor s property, shclis entitled to have pern 

Nihali Bai u. The Cro\^ 

-8 ^926 Lah. 4 

personal capacity. 

items of consideration fo 
mortgage by the guardian of a minor with sancti 
of the Court under S. 29 represented loans previo 
ly advanced to the guardian on his own re^ponsi 

hty, but tho Court sanctioned the mortgage w 

full knowledge of that fact, the mortgage is va 
^en as reprds those items (Pcnkalaiwa iiao™ 

JJ.). Raman t>. Tibugnanasamband. 

PILLAI. 99 1.0.660=50 Had 21' 

25 H.L.W. 23= A.I.R. 1927 


29~Hortgage and aale. 

^The permissioB to mortgage will not imnlv 
per^asioii to sell unless it is expressly oonlerre 


GUARDIANS AND WARDS ACT (1890), 8. 29— 
Powers and duties of certificated goardlan. 

And even when permissien to sell is expressly 
conferred it is enacted by S. 31 of the Act that the 
Court may in its discretion attach to the permis* 
sion any reasonable condition such as that the 
Sale shall not bo complete without the sanction of 
the Court or such other conditions as are enume- 
rated in Cl. (3) of that section. Absolute power 
of sale without the intervention of the Court 
conferred on the mortgagee is invalid and of no 
effect so far as it affects the shares of the minors 
whose guardi.an has been appointed underfS. 29: 
11 Cal, 379, Foil. {DeSouza, A.J.C.). ABDUL 
Rahim v. Abdul Hussein, 1C6 I.C. 872= 

22 S L R. 243=A.I.R. 1928 Sind 101. 

There is no distinction of principle between 

a sale and a mortgage as to the granting of sanction. 
[Yenkatasubba liao and Reilly, JJ.). RAMAN u. 
TIRUGNANASAMBANDAM. 99 I.C. 660= 

SO Mad. 217=25 M.L.W. 23= 
A.I.R. 1927 Had. 233=51 U.L J. 869. 


— S. 29— Order of Banction. 

"■ Validity. 

Even where the Judge sanctioning an alienation 
does not recite the necessity specifically in his 
order of sanction, if the record shows that the 
affidavits or the petitions before him set out the 
necessity clearly and the says '‘sanction granted” 
or words to this effect, it can be presumed that he 
adopted the necessities and reasons and the sane- 
tier is valid. {Yenkatasubba Bao and Reilly, JJ.). 
Raman v. Tirugnanasambandam. 

99 I.C. 660=50 Mad. 217 = 25 M.L.W. 25= 
A.I.R. 1927 Mad. 283=51 H.L J. 869. 


—S. 29— Powers and duties of certificated guar- 
dian. 

Speculative 6i«tness — Starling of. 

The position of a certificated guardian is analo- 
gous to that of a trustee. The powers of a certificat- 
ed guardian in respect of starting now and specula- 
tive business are not wider than those of a karta. 
He hae no power to start an entirely new business 
of a risky character unless compelled by necessity 
and for protection and benefit of the family • 
A.I.R. 1922 P.G. 287 and 20 C.W.N. 500, Bel. on. 
{Sulaiinanand Boys, JJ.). RAM DiN v. ManSA 
Ram. 1929 A. L. J. 1140=51 All. 1027 = 

^ A.I.R. 1929 AIK 890. 

Building houses^ 

The defendant who held the appointment of a 
guardian during the minority of the plaintiff by 
the will of the latter’s adopted mother built two 
houses on the plaintiff’s land with money taken 
out of the minor’s funds and the rest was borrowed 
on the security of this very property. The plaintiff 
on attaining majority brought the suit against tho 
defendant praying for a deoree for settlement of 
accounts and possession of tho land after demolition 
of the house. The trial Court while partly deoree- 
ing the plaintiff's suit ordered that the defendant 
should remain in possession of tho houses and the 
site on which they stand for a period of 45 years 
and that he should pay a certain ground rent to the 
plaintiff, 


that the order of tho trial Court which 
praotically amounts to an enforced sale of the 
plaintiff’s land to the defendant on the latter’s 
paying to the former a small premium, is not 
equitable and therefore cannot stand. (Droadtsay 
ond Agha Haidar, JJ.). Thakar Das v. Narain. 

««« ,109 I.O. 168=9 L. L. J, 488= 
29 P. L. R. 46= A.I.R. 1928 Lfth. 9(). 
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GUARDIANS AND WARDS ACT (1890), 8. 29— 
Rights of alienee. 

— S. 29— Rights of alienee* 


——When an order of the Court has been made 
authorizing the guardian of an infant to raise a 
oan on the security of the infant's estate, the 
lender of the money is entitled to trust to that 
order, and he is not bound to enquire as to the 
expediency or necessity of the loan for the benefit 
of the iofaat^s estate, and where an alienation has 
been made with the sanction of the Court, the 
alienee can rely upon it and the alienation must be 
upheld unless the alienee has been a party to a 
fraud or collusion or has been guilty of any under- 
hand dealing: 11 Cal. 379 (P.C.), Follr, 5 Cal. 363, 
Expl.\ A.I.R. 1922 Mad. 135, Diss. from. 
subba Rao and Reilly, JJ.). Raman v. Tirugnana- 
SAilBANDAM. 99 I.C. 66i)=59 Mad. 217= 

2S M.L.W. 25 = A.1.R. 1927 Mad. 233= 

SI M. L. J. 869. 


— S. 29— Transfer, what is. 


Surrender of ex-proprielary holding — Sanction 

of Court. 

As an ex-proprietary tenant cannot transfer his 
ex-proprietary holding, the surrender by him of 
such holding is not a transfer within the meaning ; 
of S. 29 of the Guardians and Wards Act, so as to | 
require the previous permission of the District i 
Judge by a guardian to surrender such a holding of i 
his ward. {Iqbal Ahmad. J.). BALWANT SINGH 
V. HARDEEN. 101 I. C. 804 = 8 L.R.A. Rev. 158= , 

A.I.R. 1927 All. 546. 


— S. 30— Alienation In contravention. 

.Alienation of the property of a minor by his 

guardian in contravention of the directions con- 
tained in the order of the Court s.inctioniQg the 
alienation is not protected by the sanction. 
{Muherjee, J.). MANOAL KURMI v. Sheo Sar.AN. 

98 I.C. 500 (All.). 
Mortg.ige in contravention of order of dis- 
trict Judge is voidable by minor. Minor is not 
also affected by a decree on the mortgage against 
him with a guardian whose interest is adverse. 
Sanction for usufructuary mortgage docs not in- 
clude one for simple mortgage. {Daniels and Dalai, 
JJ.). Cbiranji L\l V. Saved Ilias Ali, 

79 I C. 556 = 46 All 620=22 A.L.J. 493= 
5 L.R.A. Civ. 360=A.I.R. 1924 All. 731., 

— S. 30— Alienation without sanction. 

Whore a person purchased property from a 

guardian but it appeared that the sanction of the 
Court had not been obtained and the guardian 
effected a second sale in favour of another person 
who sued to recover possession. 

Held, that the Court could grant a decree condi- 
tional on the purchaser reimbursing the prior 
purchase as regards the monies he had paid under 
the sale for the minor’s benefit. (5. K. Ohose, J.). 
nagendranath Grose v. Mohini Mohan 
BOSE. 34C.W.N. 943. 

Minor’s property was mortgaged by certificat- 
ed guardian but without permission from District 
Judge and was subsequently sold with such per- 
mission. The vendees undertook to pay the mort- 
gage but did not pay it. In a suit by mortgagee, 

Held, that the v.-ndcos were not estopped from 
challenging validity of the mortgage but as re- 
presentativos-in-interest of the minor, could only 
be permitted to get rid of the liability created by 
the mortgage on condition of making restitution to 
the extent to which the minor was benefitted by the 
mortgage money: 8 A. L. J. 754, Bel. on. (Ashworth 


GUARDIANS AND WARDS ACT (1890), S. 30- 
Contract without authority. 

and Iqbal Ahmad, JJ.). MAKSUD ALI KHAN t>. 
Sbeikh Abdullah Khan. 108 I.C. 728= 

50 All. 218=25 A.L.J. 1017= A.I.R. 1928 All. 77. 

A sale without the sanction of the Court by 

the certificated guardian is not void in fofo but is 
only voidable, and if the minor has been benefitted, 
he cannot avoid the sale without restoring the 
benefit to the purchasers. {Mukerjee, J ). MANGAL 
Kurmi V. Shed Saban. 98 I c. 500 (All,), 

Vendee from guardian of a minor, under a 

sale for which the guardian had not obtained 
Court’s permission obUnns a good title to the pro- 
perty till the sale is set aside at the instance of the 
minor. {Macleod, C. J. and Coyajee, J.). Nara- 
SINGACHARYA GOPALACHARYA SHURPATI U, 
Tulsabai Rambhat DANDAVATI. 87 I.C. 712= 
27 Bom. L.R. 433=A.I.R. 1925 Bom. 320. 

; — It is not open to any person dealing with a 

certificated guardian to support an unauthorized 
sale of a minor’s property by calling in aid the 
personal law of the minor. An unauthorised sale 
by guardian appointed under Act XL of 1858, would 
be voidable and not void if made after the repeal of 
that Act. {Rankin and B.B. Qhose. JJ.). DAS RAM 
Chowdhury V. Tirtha Nath Das. 

81 I.C. 522=31 Cal. 101 = A.I.R. 1924 Cal. 431. 

A di.sposal of immovable property by .a 

guardian in contravention of Ss. 28*. 29 is 
voidable at the instance of a tenant also who holds 
it from guardian. fJfe-ars, C.J., Walsh and Banerji, 
JJ.). JITAN TAMBOLI v. NAMCO. 

A.I.R. 1922 All. 43 (F.B.). 

— S. 30 — Appeal. 

— — Au appeal does not lie from an order passed 
under S. 30 of the Act. {Pifjgott and Walsh, JJ.). 
LACHMI PRAS.AD V. BALDEO DUBB. 

87 I.C. 251 = 44 All. 453=20 A.L.J. 390= 

A.I.R. 1923 All. 14. 


— S. 30 -Contents of sanction order. 

-The object of the legisbilure was to guaran- 
tee an enquiry by the Judge and a determination by 
him to his own satisfiction that the alienation 
sanctioned was necessary or advantageous. But 


vhere there was no enquiry the order was nob a 
mllity. The legislature contemplated an enquiry 
)y the District Judge into the nature of the pro- 
josed transaction before he sanctioned an aliena- 
ion by a guardian of the estate of his ward. But it 
loes not follow that if sanction has been granted 
)y the District Judge without enquiry, his aot Is 
vithout jurisdiction and that the transaction is 
nvalid. The effect of such omission cannot be 
note far-reaching in its destructive operation than 
ku alienation by the guardian without the requi- 
ite sanction. In that event, S. 39 provides that the 
ilionatiou is not void but voidable, and in order to 
kvoid it, the plaintiff must face the fundamental 
[uestion whether the transaction was for his benefit. 
Mookerjee and Rankin, JJ.). PrAHLAD CHANDRA 
IHOWDHURY V. RAMSARAN OHOWDHURT. 

81 I.C. 690=38 C.L J. 213 = A I R. 1924 Cal. 420- 
—9. 30— Contract without authority. 

•Voidable and not void — Refund of beyiefit. 

^ la 


A contract entered into by a certificated guardian 
itbout authority is nob void but only voidable and 
le party rescinding the contract must, if he has 
•ceived any benefit thereunder from the other party 
) the contract restore such benefits so far as may 
0 • 42 Mad. 80 and A. I. R. 1928 Lab. 250. Ref. 
hdaiman and Boys. JJ.). RAM DiN v. MANSA 
,AM. 1929 A.L.J. 1140=81 AU. 1027= 

A.I.R. 1929 All. 890. 
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GUARDIANS AND WARDS ACT (1890). S. SO— 
Contravention, what is. 


— S. 30 — Contpavention, what is. 


If the guardian of the minor sold loss than 

what he was anthorized to soil that cannot be held 
to constitute contravention of the permission in 
any sense of the word. The further fact that the 
sale deed represents the share transferred thereby 
as constituted of the plots of land mentioned at 
the foot of the sale-deed is equally not a contra- 
vention of the permission, though the permission 
may not refer specifically to those plots, provided 
the plots specifically mentioned in the sale-deed 
exactly represent, both in quality and quantity, 
the fractional share purported to be sold. {Wazir 
Sasan, Ashworth and Simpson A.J.Cs.). RAGHU- 
NATH Singh v. Dhondhi Singh. 

95 I.C. 683=2 O.W.N. 796 = 
A. I. R. 1926 Oudh 169 (F.B.). 
— S. 30— Duties of transferee. 

Compliance with terms of sanction. 

When a minor’s certificated guardian transfers 
the minor’s property with the sanction of the Dis- 
trict Judge the person intending to take the pro- 
perty must see that the terms imposed upon the 
transfer by the District Judge are complied with. It 
is not open to him to say that the conditions were 
impossible of compliance and therefore ho took the 
minor’s property without complying with them. 
(Kanhaiya Lai and ilukherji, JJ.), KisHORl Ram- 
ANJI V, DOLEV Rvir. 78 I.C. 226= 

22A.L.J. 155 = 5 L.R.A. Civ. 77 = 


« ^ , A. l.K. 1924 All. 474 

S. 30 — Pardanashin lady guardian. 

“ Once a sale is proved to have been cflected bj 

the permission oi 
the District Judge it becomes voidable without an\ 
enquiry as to whether the terms of the transfei 
were favourable to the minors or not. Where lh( 
sale by itself was in favour of the manager of tht 
property of minors, whose guardian was a parda^ 
nashin woman and whore there was no permissiot 
tor sale of the property in favour of the manager. 

•1 n w voidable: 

2 Hasan. 

A. j. Os.). Mohan lao v. Mohammad .\dit. 

89 I, C. 69=12 O.L.J. 453=2 O.W.N. 601= 

— s an-D- * A.I.R. I926 0udh 88, 

S^^Partner of firm as guardian. 

partner of a firm is also 

Art > 1 * of minor partners under the 

4 ith ««oisea in acootdanoe 

® properties efleoted with- 

TOlidaternt nan bain- 

validated at the instance of the minors or the ner- 

son interested under S So ^ 75 /at j n 

-JJ) flnrwM* (dhose and Boy, 

BOLEMA BlUI V. HAFEZ MAHOMED. ^ 

104 I.O. 833=54 Cal. 687= 

^—9 qi—ihm Af >.i A.I.R, 1927 Cal. 836 
—— I? r®? Banction. 

Lc^'^ei 

Once a sale is proved ?o'*’^'ve*beoS*eBMte*d 

the Distflot Judge it beoonids void^hlft l 

257 enq^ry as to whether thTferTs of V 
warn favourable to the miuorTor not. Whe; 


GUARDIANS AND WARDS ACT (1830), S. 

Draft of sale-deed. 

the sale by itself was in favour of the manager of 
the property of minors, whose guardian was a 
pardanashin woman and where there was no per- 
mission for sale of the property in favour of the 
manager, 

Hcfd, that the sale in his favour was voidable: 

I 0. W. N. 775, Foil. [Dalai and Wazir Hasany 
A. J. Cs.]. MOBAN LAL V. ilOHAMED ADIT. 

89 I.C. 69=12 O.L.J. 453= 
2 O.W.N 63i = A.I.R. 1926 Oudh 88. 
— S. 31 — Attacking sanction. 

On an application by a guardian to the Dis- 
trict Judge for permission to sell the minor’s 
property to pay o2 certain debt, the Judge passed 
an order simply granting permission to sell a 
portion of a property to detray a debt of Rs. 6,700. 
The guardian however effected a sale for Rs. 1,800 
and the sale included some debts that were not 
binding on the minor, 

Held, that the order did not conform to the man- 
datory provisions of S. 31 (2) of the Guardians and 
Wards Act and that the sale was not binding on 
the minor. 

The sanction granted by a District Judge for the 
sale of a minor's property has no special sauotity in 
itself but can be attacked on the ground not only 
that it was given as a result of fraud but also that 
it was otherwise improper, and did not satisfy 
every requirement of 8. 31, sub S. (2) of the Guar- 
dians and Wards Act. [Pollan, A.J.C.). RamadhiN 
SixSGH V. Ram Sumer Singh. 

80 1. C. 619=27 0. C. 284= 
A. I. R. 1925 Oudh 237. 
— S. 31— Contents of order. 

Sttbsfanfiai compliance. 

Section 31 (i) is not mandatory in the sense that 
there must be strict compliance with its terms. 

Where au application under S. 31 by the guardian 
of a minor for sancliou, stated why it was for 
the benefit of the minor, aud the Court after in- 
quiry granted the sanction without reciting the 
necessity or advantage, 

Held, th.at there was substantial oomplianco 
with the requirements of the section: 11 C.L.J. 197, 
Foil. [Daltp Singh, J.). INDAR SINGH v. PeARA 

Singh. 103 l. c. 698= 

A. 1. R. 192/ Lab. 665. 

Under S. 31 of the Guardians and Wards 

Act the order gmnting permission to sell shall 
recite the necessity and describe the property with 
respect to which the act permitted is to ho done, 
and this order shall be recorded, dated and signed 
by the Judge of the Court with his own hand. 
“Approved” with the initials of the Distriot Judge 
on a draft of a sale-deed does not amount to a per- 
mission for sale of ward’s property by the guardian. 
{Dalai and Waeir Hasan, A.J.Cs.)^ Mohan LAL v, 
MOHAMAIAD ADIL. gg j. Q, ggs 

12 0. L. J. 433 = 2 0. W. N, 601= 

. A. I. R. 1926 Oudh 88. 

The mere omission to reoite the necessity in 
the order is no more than an irregularity and it 
does not render the sanction altogether illegal: 

II C. L. J. 197, Foil. [DanUls and Neave, JJX 
bdddhoo alias Gulab Das v. Shed cha&an. 

82 I.O. 328 = 22 A.L.J. 851 = 6 L.R.A. 017.786= 

47 All. 8 = A.I.R. 1924 All. 876. 
— 8. 31— Draft of sale-deed. 

Submission to Court for approval. 

The order of permission to sell was as follows • 

“Permission to sell is granted. Draft of sklo- 
deed will be filed for approval of the Oonrt/* ' 
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GUARDIANS AND WARDS ACT (1890), S. 31— 
Daty of Coart. 

Seld. (Per Ashworth and Simpson, A. J. Gs., 
Wczir SOtSon, A. J. C., dissenting.) The condition 
was a condition precedent. The failure to submit 
the draft to the Judge renders the sale invalid. 

Per Wazir Basan. A.J.C.~Tbe further act 
contemplated by the Court to be done was not the 
granting of a second sanction after the approval of 
the draft but was merely to see and be satisfied that 
the draft did not contravene any of the two condi* 
tions stated in the permission. If the sale fully 
complied with the terms of the permission the fact 
that no draft was produced before the Judge for 
approval is wholly immaterial. (Wazir Hasan, 
Ashworth and Simpson, A.J.Cs.). RAGHUNATH 
Singh V. Dhondhe Singh. 95 I.C. 680= 

2 O.W.N. 796 = A. I. R. 1926 Oudh 169(F.B.). 
— S. 31— Duty of Coart. 

It is the duty of the Court to which an appli- 
cation is made under S. 29 of the Act for sanction 
of the sale of a minor’s property, to satisfy itself 
by enquiry that the transaction is necessary and is 
for the minor’s benefit and a creditor is entitled to 
rely on an order of sanction as evidence that the 
Court has satisfied itself on this point and that the 
transaction is a proper one; A.I.R. 1922 Mad. 135, 
Bel. on ; 11 Cal. 379, Foil. (Daniels and Neave. JJ.), 
BUDDHOO (alias) GULAB DAS tl. SHEO CHARAN, 

82 I.C. 328=22 A.L.J. 851 = 5 L R.A. Civ. 726 = 

47 All. 8= A.I.R. 1924 All. 875. 

— S. 31 — Effect of sanction. 

A vendee from the guardian of a minor is 

entitled to rely on the Court’s sanction absolutely 
and is not bound to inquire into the benefit or 
necessitv of the transaction : 11 Cal. 379, Foil. 
(Dalip Singh, J.). Indar Singh v. Peara Singh. 

103 I.C. 698=A.I.R. 1927 Lah. 665. 
— S. 31— Facts to be considered. 

All that the District Judge has to consider in 

an application by the certificated guardian for sale 
of the minor’s property is, whether such a sale is 
necessary or is for the evident advantage of the 
ward. While granting permission the District 
Judge should mention that the transaction may 
take place at a certain figure, the certificated 
guardian, however, should not be directed to sell 
to a certain party ; the sanction under S. 3l is 
therefore corap-lete authority to the certificated 
guardian to sell to any person ho likes who is 
willing to comply with the terms upon which per- 
mission to sell is accorded bv the District Judge. 
(Dfls and Fazl AH, JJ.). Gobardhan LAL v. 
ShEO NABAYAN. 117 I.C. 161 = 8 Pat. 226= 

A.I.R. 1929 Pat. 202. 

Grant. 

In granting permission to the guardian to 
transfer any property of the minor, it is the duty of 
the Court to see that the transaction confers the 
highest benefit to the minor. If on account of the 
competition between the purchasers, the minor gets 
a higher value for the properfy which was in^nded 
to be sold it is not the business of the Judge to 
enquire into the motive which led the rival pur- 
chasers to offer higher bids. It is to the advantage 
of the minor that there should be competition. For 
the sake of convenience and for the 
finding a purchaser who would offer the highest 
value for the property. Court may direct issue nf 
proclamation of sale and direct the Nazir to sel 
the property. If the Judge makes an order on 
the representation of a statutory guardian for sale 
of the property of his ward for the value suggeste 
by the guardian, be may withdraw that order ii it 


GUARDIANS AND WARDS ACT (1890), S. 31— t 
Order without enquiry. 

is brought to his notice that a higher value can- 
be obtained for the minor's property than the value 
for which the guardian was going to sell it. It may 
not be due to the guardian’s improvidence ; it may 
be due to his inability to find proper purchasers- 
with his best endeavours to do so, that he may 
suggest a lower value. (Bewbould and B.B. Qhose, 
JJ.). tarini Kumar Dutta v. Sirish Chandra 
Das. 85 I.C. 667 = A.I.R. 1925 Cal. 1160. 

— S. 31— Fraud. 

The sanction of the District Court to an alie- 
nation by the guardian of a minor must recite the 
necessity for the alienation in compliance with> 
S. 31 (2). The sanction given by Courts is only 
prima facie evidence that tbe sanction is a good one 
and it is open to the minor to show at any future 
time that the alienation was fraudulent and invalid 
and is not binding on him. The sanction of the 
Court merely shifts the burden on to the plaintiff 
to show that the alienation was not for necessity 
and does not bind him. (Spencer and Ramesanif, 
JJ.). Nallaka VENKATASWAMI V. RUGAM 
Viranna. 65 I.C. 964=45 Mad. 429 = 

15 M.L.W. 373=1922 M.W.N. 357 = 31 M L.T. 484= 

A I R. 1922 Mad. 135=42 M.L.J. 333. 


S. 31— Fraudulent Act. 

’Leaving no margin of time for the Judge t 0 ‘ 


enquire. 

Pr.aud is infinite in variety : sometimes it is- 
audacious and unblushing ; sometimes it pays a 
sort of homage to virtue, and then it is modest and 
retiring ; it would be honesty itself if it could only 
afford it. But fraud is fraud all the same ; and it 
is the fraud, not the manner of it, which calls for 
the interposition of the Court. Fraud is an extrin- 
sic collateral act, which vitiates the most solemn, 
proceedings of Courts of justice. W here no margin 
of time was left for the Judge under S. 31 (2) 
Guardians and VVards Act which might be utilized; 
in making any inquiry into the nature of the pm- 
posed sale and its effect on the interests of the 

minors : . 

Held, that such deliberate inaction on the parj 
of manager of minor’s property with the object ot 
gaining an unfair ndvantango was an act calculatea 
to deceive and therefore fraudulent ; Reddaway v. 
Banham, (1896) A. C. 199, Foil. (Dalai and Wazir 
Hasan, A.J.Cs.). MOHAN v. AIOHAMMA^ 

ADIL. 89 I.C. 69=12 O.L.J. 453= 

2 O.W.N. 60i = A. 1. R- 1926 Oudh 88. 

— S. 31— Marriage eipenses. 

•\n order fixin™ the amount of marriage ex- 

. • . Ol fO\ fyfV 


An uruur iiAin’; w 

ses of c. ward is apparently underS. 31 (3) (af 
. so not appealable. (Walsh and Kanhaiya La , 
). MT. DURGABAI, In (he matter of. 

92 I.C. 482=48 All. 300=24 A.L J. 310= 

A I.R. 1926 Ail. 301. 

. 31 — Non-compHance. 

Non-compliance with the provisions of para. 2 
• 1 4 illfl OrdCt Ol 


. 31 has not the effect of rendering the order ot 
District Judge null and void ; but it is only aa 
»ularity ; 11 C.L.J. 197, Bel. on. 

■.nson, JJ.). MAHABIR D.AS PRASAD. 

112 I. C. 438=8 Pat. 43=9 PXJ. 553- 


31— Order without enquiry. ,.nnmrr 

—Where a Judge in a case in which an enquiry 

ecessary allows through his 

on to take place to the detriment of the minor 

sanction which he has given is not a to 
pening of the transaction. But apart from th» 
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OOARDIANS AND WARDS ACT (1890), S. 31— 
Order without enquiry. 

fact that the law itself does DOt order an inquiry, 
absence of inquiry would not vitiate the transac- 
tion if the Judge has been able to conclude a good 
bargain. {Stuart, C. J. and Haza, J.), Sajid 
Hussain v. Abdul bahim. 115 I. C. 273= 

A.I.R. 1929 Oudh354. 

Under S. 3l permission to the guardian to 

eell property shall not be granted by Court except 
in case of necessity, or for an evident advantage to 
the ward. This provision of law indicates that the 
Judge obtains jurisdiction to sanction the sale only 
when he makes a proper inquiry as to the necessity 
and advantage of the sale. The want of such an 
inquiry without which the Judge is prohibited 
from granting permission to sell property, amounts 
to a want of jurisdiction in the Judge to proceed 
with the matter and bis order is in consequence a 
nullity. {Dalai and Wazir JTasau, A. J. Cs.). 
Mohan LAl v. Mahammad Adit. 89 I. C 69= 

12 0. L J. 453=2 0. W. N. 601= 
A. I. R. 1926 Oudh 88. 

— S. 31— Procedure. 

—The violation of the procedure prescribed by 

8. 81 (2j for recording the order granting the permis* 
sion cannot be made the ground of brushing aside 
the finality of the order as enacted by S. 48. The 
only condition in which the finality prescribed by 
S. 48 can be avoided is to establish that the order 
granting the permission was a nullity. 

An order passed by a Court in violation of such 
rules of procedure, however mandatory, as relate 
merely to the form of the order cannot be treated 
as a nullity. The omission to follow such rules 
of procedure can amount to no more than a more 
irregularity or a material irregularity iu the cir- 
oumatanoes of a particular case. On the other hand, 
an order passed by a Court in violation of such 
wles of procedure, the observance of which only 
invests the Court with jurisdiction to pass the order, 

42 Cal. 72 

(P.O.), Foil. {Wazir Hasan and Neave. A.J.Cs.], 
R^eshwar Baksh Singh u. Mt. Ridu Kuer. 

*87 I.C. 238= A.I.R. 1923 Oudh 633, 

—8. dl—SubBequent sanction. 

— ■ — Effect. 

A certificated guardian can enter into a con- 

purchaser, but such a con- 
^*“8 accorded to the 

proposed liansaotion and that, when the sanction 

becomes a com- 
by virtue of that sanction. After 
the sanction is actually accorded, it is not neces- 

a- sfS- -HS-Sr ?r 

-S. 33 -Applicability. 

VX71. suit on minor’s behalf 

^ ‘‘ dispute between the^’sons and 

inT th°//“ ■ ^ Mahomedan regard 

Judge, with the ooasent of the Distriet T„d« 

Jia^wife Pxeeeatedt ^rtL^rjSr iiS'rud 

«i,p»hau Of hiB wife for the purpose of having 


as'j'. 

GUARDIANS AND WARDS ACT (1890). 8. Si- 
Balance due. 

the award and the decree which had been passed', 
set aside on the ground of fraud and collusion but 
it was dismissed ; 

that the order dismissing the applioatiott 
was not one under S. 43. and was not appoalable. 
but was one appiiently in proceeding taken under- 
S. 33, and that it must be t.aken that the Court was- 
of opinion that the suit which the guardian proposed, 
to file was a suit which should not be brought and 
so the ordtr would not prevent the guardian from- 
bringing the suit, if he was so advised but in bring- 
ing the suit he would act at his own risk and would, 
not be entitled to the indemuity which was confer- 
red upon guardians acting with advice of the Court- 
under sub-S. 3. S. 33. (Lindsay and Ashworth, JJ.), 
JiT. TASKIN' JFATMA V. MD. MUNIU BAKSH. 

109 I.C. 56 = 50 All. 535=26 A.L.J. 290== 

A.I.R. 1926 All. 259. 

— S. 34— Accounts. 

The whole tenor of the Guardian and Wards- 

Act shows that the District Judge has jurisdiction 
to examine the accounts ; and, if that is so, it is- 
clearly within the jurisdiction of the District 
Judge to call upon the guardian to pay into Court- 
any sura that he may find duo upon a true account 
of the affairs of the minor: A. I. R. 1924 All. 593- 
and A. I. R. 1925 Tat. 477, Foil.; 25 C. L. J. U9- 
and A. I. R. 1926 Mad. 478. Dist. (Eulwant Sahay 
and Macjjherson, JJ.}. MD. FARID-UDDIN AHMAD- 
V. Ahmad Abdul Wahab. 107 I.C. 162= 

7 Pat. 144=9 P.L T. 383= A. I. R. 1928 Pat. 255. 
— S. 34— Appeal and revision. 

An order under S. 34 (d) which is final under- 

S. 48 directing the guardian of a ward to pay a- 
certain sum of money as balance duo from him is not. 
appealable, but it would be open to examination by 
the High Court on the revision side. {Broadway,^ 
J.). ram JaS f. CHANI. 79 I.C. 178= 

4 L. L. J. 272= A. I. R. 1923 Lah. 89. 
— S. 34— Attachment of guardian's property. 
The Court has no power to attach the pro- 
perty of the guardian or his surety for the purposo- 
of realising the balance. Section 35 of the Act. 
provides the remedy for the realisatioa of the- 
araount due from the guardian. Ample powers are 
also given under S. 45 of the Act to the District. 
Judge. {Abdul Raoof, J.). RADHAKISHAN «. 
Khusi Ram. 77 I.C. 478= A.I.R. 1923 Lah. 506. 
—S. 34— Auditing of accounts. 

Section 43 road with S. 34 of the Act implied- 
ly provides for expenditure over getting the- 
accounts audited by the Examiner of Local. 
Accounts and the new enactment S. 34-A added by 
Act 17 of 1929 has boon made, with the object of 
making express provision in that regard. (Mac- 
2 )herson ond Fael Ali, JJ.). Mt. LAKHANDEI 
Kuer, Jnro. IIP.L.T. 349 = 

A. 1. R. 1930 Pat. 384. 

— 8. 34— Balance due. 

H was appointed the guardian of property oE 

oortain minors in an appeal and was ordered to put. 
iu accounts, ilf being appointed oommissionor to 
check them. Later on E, guardian of person of 
minor applic d for removal of H. After the report 
was put in by AT tho Court passed an order remov- 
ing JI, holding that he was liablo to pay a oertaia. 
euni to the minors and directing H to deposit tha- 
amount in the Court, 

Held, that the order directing H to pay tha 
balance duo could not bo hold as part of the order 
removing S hom guardiauehip. The words- 
‘balance due” m B. 84 (d) meant the balanos^ 
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GUARDIANS AND WARDS ACT (1890), 8. 3A- 
Balance due. 

shown by the guardian to be due from him in the 
accounts and the Courts had no jurisdiction to 
pass an order directing payment ; 21 0. W. N. 689, 
Foil.-, A.r.R. 1924 All. 593and A.T.R. 1926 Mad. 478, 
Disc. (Dalip Singh, J.). HUKIM Rat v MT. 
KHANDI Bai. 122 I.c. 107=:31 P L.R. 453 = 

A. I. R. 1930 Lah. 420. 

There is nothing in S. 34 to warrant the 

suggestion that the expression “balance due from 
him on those accounts” is necessarily intended to 
empower the Court to compel the guardian to pay 
into the Court, not the sum which he admits to be 
•due at the foot of the account exhibited by him, 
^ut the'sum which the Court finds on an enquiry 
held by it to be due. {RupcJiand and Barlee, 
A.J.Cs.). HOONDOMAL CHHADALDAS CHUGH V. 

Nazir, J.c.’s Court, Sind. 121 I.c. 168 = 

A.I.R. 1930 Sind 43. 

— S. 34 — Death of ward. 

The words “any cause”. in S. 41 (3), Guardi- 
ans and Wards Act are not restricted to the causes 
mentioned in sub-Ss. (1) and (2) of S. 41. 

Just ns the death of the guardian puts an end to 
his guardianship, so does the death of the ward 
himself. The death of the ward does not put au 
end to the jurisdiction of the Court over the 
guardian, and the property can be recovered from 
the latter without having recourse to a regular 
suit : (1918) M.W.N. 440; A.T.R. 1925 Sind 269 and 
33 Bom. 419, Foll.\ 42 All. 1. Not foil. (Shadi 
Dal, C.J. and Broadivarj, J.). SHIV ChaRAN Lal 
V. BHAWANI SHANKER. 110 I.c. 776= 

10 Lah. 127 = 30 P. L. R. 680 = 
A.I.R. 1928 Lah. 495. 

— S. 34— Failure to furnish security. 

Where a person is appointed as guardian of 

the per.^fon or property of a minor under the Guar- 
dians and Wards Act on condition of his furnish- 
ing security, and fails to furnish the security, there 
is no appointment of a guardian within the mean- 
ing of S. 3 of the Majority Act and such minor 
becomes major when he completes his 18th year. 
Such a conditional order is invalid under the .\ct. 

Per Sadasiva Ayyar, J. — 30 M. L. J. 503, Foil . ; 
40 Alad. 775, Overruled. (Cotitts-Trotter, C. J., 
Krishnan and Beasley, JJ.). N.ATHA VENKATESA 
PERUMAL, In re. 99 I.C. 213= 

49 Mad. 809 = 24 M.L.W. 707= 
A.I.R. 1927 Mad. 36 = 51 M.L.J. 726 (P.B.). 
— 8. 34— Interpretation. 

“Account” used in connection with S. 34 

(c) and (<Z) must mean a just and true account. 
Where the amount is a liquidated sum and clearly 
earmarked for a purpose the Court can amend the 
• accounts by striking out the objectionable amount 
or it may reject the account on the ground that it 
is an untrue account of the guardian’s liability and 
direct the guardian to submit a fresh account with- 
in limited time. But it is the duty of the Court to 
decide what is the balance due and the guardian’s 
•version is not final : 21 O.W.N.688, Dist. {Walsh, 
An. C.J. 'and Neave, J.). SiTA RAM v. llT. 
GOVINDI. 80 I.C. 592 — 46 All. 498— 

22 A.L.J. 585=A.1.R. 1924 All. 593. 

—S. 34— Procedure. • o 

The procedure laid down- in o. 14o, \j.r. 
Code is * not 'applicable to the case of a surety 
under the Guardians and Wards Act. Section 145 

deals with something more than a mere mode of 
■trial in a pending proceeding, and confers a sub- 
atantlve right of making a person, who is not a party 
'4io a ponding suit to be made party to It and to be 


GUARDIANS AND WARDS ACT (1890), 8. 3^- 
Scope. 


amenable to the jurisdiction of the Court in exe* 
cution proceedings. It cannot be therefore extended 
to apply to enforcement of surety bonds given in 
favour of the Court in proceedings other than suits. 
(Kennedy. J C. and Ruijchand Bilaram, A.J.G.). 
Khushiram Te.ibhandas V . Jhalibai. 

89 I C. 342=19 8.L.R. 390 = A.I.R. 1926 Sind 33. 
— S 34 — Re payment. 

Clause (<■/) does not empower the Court to 

direct the guardian to pay into Court more than 
the amount shown to be due in the accounts exhi- 
bited by him. What is contemplated is not a deci- 
sion of subst.-^ntive rights of the parties. The words 
“on those accounts” point to the same conclusion. 
67 I C. 309, Dis. 25 C L.J. 149. Foil. The juxtaposi- 
tion of three Ss. 34, 35 and 36 seems to indicate that 
when the measure of the guardian's liability is put 
in i.ssue, the proper course seems to apply to the 
Court under 3. 35 or S. 36 and then file a regular 
suit against the guardian ; A. I R. 1924 All. 693, 
Diss. An order against a guardian regarding liabi- 
lity not admitted by him may be treated as one 
under S. 43 and treated as appealable. 

Whore the guardian mixed his ward’s moneys 
with his own but the moneys hid throughout not 
been lent out on interest, 

Reid, direction to pay 12 per cent, simploand not 
compound interest will m-'otthe ondsof ju'<tic 0 . 
(T’e»ifc(i/ai«66fi Rao and Madhavayi Nair, JJ.). 
Hart Krishna Chettiar v. govmndarajdld 
NAICKER. 98 I.C. 332=23 M.L.W. 420= 

1926 M.W.N. 359= A.I.R. 1325 Mad. 478= 

50 M.L J 273. 


— S. 34— Scope. 

.An ord'T appointing a person guardian of the 

property of a minor, conditional on his furnishing 
.security, is not void nb initio. Section 7 of the Act, 
which empowers the Court to make an order ap- 
pointing a guardian of the person or property of 
the minor is comprehensive in its terms and does 
not lay down, expressly or by necessary implica- 
tion, that the Court cannot impose a condition of 
this kind, in cases where it thinks fit to do so. 

Section 34 (a) is not exhaustive ns to the powers 
of the Court to demand security. It obviously con- 
fers on tho Court powers which are additional and 
not exclusive. It deals with the obligations of a 
guardian of property, who h:'.s already been appoint- 
ed as such, and empowers the Court to require him 
to furnish security if and when, subsequent to 
his appointment, it becomes necessary to do so. It 
does not in any manner control or qualify S. 7 
under which the Court has full power to make the 
appointment on such terms and subject to such 
conditions as it, in its discretion, considers con- 
ducive to the welfare of the minor: 30 M.L.J. 508, 
Disc.] 40 Mad. 776. Foil: A.I.R. 1927 Mad. 36 
(F.B.), Diss.froni] 24 I.C. 202. Ref. (Shadi Lal, 
G.J.. Broadway and Tek Chand, JJ.). SHAM DA3 v. 
UMER DIN. A.I.R. 1930 Lah. 497 (F B.). 

■Orders under, should relate to cash in hand 


t is only that cash which the guardian would 
je had, if he had followed the Court’s direo* 

Qs as regards investment, that the Court can 
ier S. 34 oorapol him to produce. It is immatc- 
l whether the guardian invests in approved secu- 
es as per Court’s order or in unapproved seoun- 
5 in contravention of Court’s order. [WaUaca 
I Madliavan Nair, JJ.). RAMANJUEU REDDY ^ 

KauH Eeddiar. 
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GUARDIANS AND WARDS ACT (1890), S. 34— 
ScFQtlny of gnradlan’s accoant. 

— S. 34— Scrutiny of gnardian’s acount. 

An application by a minor after attaining 

majority for scrutiny of the accovints submitted by 
the discharged guardian does not lie under S. 34, 
Guardians and Wards Act: A.I.R. 19'26 Mad. 977. 

6 C.W.N. 207 and A.I.R. 1924 All. 593, iVof 
Joll] 16 M.L.J. 285 and A.T.R, 1926 Mad. 478, Ref. 
{OdgerSy J.). TiRDVENGADDATHA AITANGAR v. 
TIEUVENGADATHAB AIYANGAR. 100 I.C. 600=^ 

38 H. li. T. 115 = 26 M. L- W. 44= 
A.I.R. 1927 Mad. 1136. 

— S. 35— AppIleabIlUy. 

■ Section 35 is perfectly general andean apply 
to a case vrhere the ward was a minor or to a case 
where the ward has ceased to he a minor. The 
section is intended to cover both the cases. There 
Is nothing in S. 35 making it inapplicable to the 
case of a ward attaining majority and applying 
for an assignment of the bond; 42 Mad. 302 and 
A.I.R. 1926 Mad. 977. Diss. from. {Rameicim and 
Jackson, JJ.). GOPALAKRISHNASWAMI v. SRINI- 
VASA. 109 I. 0. 894 = 51 Mad. 683= 

28 M.L.W. 71 = 1928 M W N. 423 = 
A.I.R. 1928 Mad. 545=54 M.L.J. 671. 
— S. 35 — Diecretion of Court. 

The words “as trustee for the ward” in 8. 85 

do not prevent the Court’s ordering an assignment 
in favour of the transferee of a ward who has 
attained majority. The exercise of the jurisdiction 
to assign is undoubtedly discretionary : 30 Bom. 164, 
Bef. {Panckridge, J.). PREOTAiiA DEVI v. 

Chandra Kumar Ghosh. 

^ A. I. R. 1930 Cal. 594. 

— 8. 35 — Duty of Goopt. 

Separate suit, directing ward to institute. 

If, on a perusal of the accounts, a Court has 
reason to think that at least in respect of some 
moneys received in respect of the property of the 
ward they have not been duly accounted for; it is 
reasonable to hold that there is ground for being 

the engagement has not been kept up, 
and though, to be satisfied that the engagement of 
the bond has not been kept up. the Court has to 
make some kind of prima facie enquiry, the ward 
should not be referred to a regular suit for the pur- 
wse of sahsfying the Court that the engagement 

(fiawesam and Jackson, JJX 

Gopal Krishnaswami V. Srinivas aytangar 

109 I.C. 894=1928 M.W.N. 423= 
28 M.L-W. 71=61 Mad. 683= 

-B 3B-3nit 345 = 64 M.L.J. 671. 

-'——The remedies by suit contemplated by Ss 85 
and 86 are not inconsistent with the remedies nro- 

^ xr leaves, 

t/.). SlTARAM C. MT. GOVINDI. 80 I C 592= 

46 All. 458=22 A.L.J. 686= 

-a. 37-Neglect. 

properly^^ o6iainpos5M«o«o/ minor’s 

accepted the 

position of a trustee by virtue of an order passed 

not do his duty but let the properties remain 
^derthe management of somebody else. If he 
not take any steps to reduce into possession 

wilful default and negleot on his naT+ anA 
m Com will ;,be entitled® to e dewl ^ 

on t^ footing o{ ^Iful'dof.ult ZVeo! 
wet, although . such a case is not made out in the 


GUARDIANS AND WARDS ACT (1890), S. SQ— 
Grounds. 

plaint. {Das and Ross, JJ.), SHAIKH ABDUR RAHIM' 
V. Mt. Barira. 61 I.C. 807=2 P.L.T. 556= 

6 P.L.J. 273=A.I.R. 1921 Pat. 168. 
— S. 39 — Appeal. 

Order under S. 39— Oder removing guardian^ 

under the section is alone appealable. 

With reference to an order under S. 99 of the 
Guardians and Wards Act, the only appeal per- 
missible is one against an order removing a guar- 
dian under that section. {Wazir Hasan, A. J. C.). 

SuRAj Narayan Singh v. Bishaubharnath.' 
Bhan. 78 I.C. 138 = A.I.R. 1925 Oadh 260. 

— S. 39— Applicability. 

Testamentary guardian. 

The provisions of the Act apply to guardians' 
appointed by Will and action can be taken ia 
regard to them under Ss. 89, 41 (3) and 45. bub 
before taking action under S. 45 the Court should 
make an enquiry in order to ascertain whether- 
such guardians had any property of the minors ia 
their possession and control which they were with- 
holding and for which they were accountable. 
[Snadx Lai, C.J.and Broadway, J.). Damodar. 
Das n. MT. JATTI. 103 I.C. 470=8 Lah. 306= 

9 L. L. J. 231 = 28 P.L.R. 367= 

„ „ A.I.R. 1927 Lah. 344. 

— 8. 39 — Ex parte appolntmentt 

——The proper remedy, in a case where the objec- 
tor applies to revise a previous ex parte order ap- 
pointing one guardian and makes certain allega- 
tions against the latter, is underS. 39: 20 C.L.J 218 
Dxst. {Sukrawardy and Qraham, JJ,). KAMINI 
Mayi Debi V. Bhusan Chandra Ghosb. 

o^iP' ®®2=44 C.L.J. 40 = A.I.R. 1926 Gal. 1193.. 
“S* 39— Failare to give security. 

- — One 5 was appointed guardian of the parson 
and property of the three minors and in the same 
order he was directed to give ten thousand rupeea 
security. This he never did and he intimated defi- 
nitely that he could not do so. The District Judg& 
thereupon passed an order, recited the fact that no- 
security had been given and said that anybody 
who wished to be appointed guardian ooMld now- 

apply, 

Held, that the order of District Judge is tanta- 
mount to an order of removal under S. 89, on th& 
ground that the guardian had continuously failed., 
to perform the duties of his trust and had. oontuma- 
oiously disregarded the order of the Court (Harri- 
son, J.). MT. Khdsad Devi v. Sukh Dial 

71 I.C. 572=21 P. W.R. 1923a 

_q A'LR. 1924 Lah. 313. 

8. 39 Failure to keep accounts* 

-It cannot be said that a failure to keep ac- 
counts of trust property is not a failure to perforin 

^^<>7 of the trust and the illiteracy 
A ^ performance of such duty oan 
U looked upon as an incapacity under S. 39 
Though It may be usual for guardians to fail to 
keep account and a District Judge acting in tht 

discretion may pardon the fault 
still he has discretion in the matter and he ^li 
only exercise It when there has been no breaorof 
^ust or no serious misoonduot (RtinahanA 

J, . SweesHve applications on same oroun/J*— 

The duly appointed guardian of the person 
minor .B Dotto b. «H.d upon to teaiat 
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GUARDIANS AND WARDS ACT (1890), 8. 39— 
Guardian outside jurisdiction. 

applications for his or her removal based upon the 
same set of facts each time. There is however no 
question of res judicata. The fact that the second 
husband of the guardian mother comes to reside in 
the house where the minor and the guardian live 
is no ground for removal of the guardian. iPiqijott 
end Walsh. JJ.). BHAGWAN Das w. Mangalia. 

71 I.C. 416=45 All. 196=20 A.L.J. 959 = 

A.I.R. 1922 All. 540. 

— S. 39— Guardian outside jurisdiction. 

In view of S. 39 it is perhaps intended by 

tbe legislature that a Court will not appoint as 
guardian any one who resides outside its 
jurLsdiction. (.Vu^erji and Guha, JJ.). Sm. 
ASALATA Roy V. Society for p. C. l. 

51 C.L.J. 272=A.1.R. 1930 Cal. 397. 


The Act docs not say that the Court must 

xemove a guardian who ceases to reside within the 
local limits of the jurisdiction of the Court and 
there is nothing in the act preventing the appoint- 
ment of a person ordinarily residing outside the 
limits of the Court’s jurisdiction as guardian ; 
36 All. 2S0, Doubted. [Prideaux, A. J. C.). AIt. 
AHILYABAI V. 5lT. VlTHABAJ. 75 I.C. 595= 

A.I.R. 1925 Nag. 224. 

— S. 39— Incompetent guardian. 

--Custodu of minors. 

If the guardian is incompetent or is otherwise an 
improper person to be allowed to continue as such, 
proper proceedings must be taken under S, 39 for his 
reinoval and the appointment of another guardian. 
But until this is done, it is the duty of the Court 
to render all assistance to the guardian in the dis- 
charge of his duties and to see that the minors re- 
main in his custody. {Tek Chand, J.). AMIR KHAN 
V. TALES Mahomed. 100 I.C. 807 = 

A.I.R. 1927 Lah. 266. 

—S. 39— Notice. v v u v 

Before removing a guardian, be sbould be 

given notice setting out for which of the causes 

mentioned in S. 39, it is proposed to remove him ; 

20 C. L.-J. 291, Bel. on. {Macnair, Ojfg. J. C.). 

MT. YAMUNABAI V. DiST. J UDGE, CHHINDWABA. 

116 I.C. 669 = A.I.R. 1929 Nag. 176. 

—8. 39— Removal of guardian. 

j)uty of Court to provide for management of 

vtirtoT*$ estate* , 

When the Court removes a person from guardian- 
ship it is its duty to pass the necessary orders for 
.the^adequate protection of the minors estate, 
eenecially when it is in a bad state of management. 

Sry/and Guha. J/-)- W ^986' 

> PANCHANAN GHOSE. 34 C.W.N. 986. 

appe^aUiea from an order under S. 41 (3). 
Umson. J.). Muhammad Akbar. Mt. 

' oIBI» 

— 8 . 41— Death of minor. 

Disputed succession — Court functus officio. 

Though S, 41 might apply to oases of tho .death 

of a minor, still it is applioablo ““'y 
cases where there can be no doubt whatever about 
the succession to the minor and about the items of 
property which belong to the minor or the 

Telating^to the management Of the estate. When, 

however, there is a dispute relating to succession, 

or tho likelihood even of a ^''J^Yans ^ 

fhft foiirfc has no powers under the Guardians ana 

Wards Act to seek to determine the succession to a 

deceased minor and thereupon make any orders for 

..granting delivery of possession of property. 


GUARDIANS AND WARDS ACT (1890), 8. 41~ 

Legal representative of guardian. 

A Court acting under the Guardians .and Wards 
Act is really /uneftts oj?icio. when the minor dies 
Any disputes or rights with regard to the property 
of the minor should be litigated in the ordinary 
tribunals of the country : 1918 M. W. N. 440, 
Doubted. (Srinivasa Ayyangar. J.). TULASIDAS 

Govindjkev. Madhavadass Lalji. 

92 I. C. 570=22 M.L.W. 642 = 1926 M.W.N. 68= 

A. I. R. 1926 Mad. 146. 

After the death of a ward the person who had 

been a gu.ardian does not continue to be guardian. 
Section 11 must be read s) far ^s possible to give 
eOtet to wKat may be supposed to be the reasonable 
intentions of the Legislature. When a ward dies 
tho Court should generally direct the guardian to 
deliver the property into Court or to deliver the 
property to some person producing an heirship 
certificate. In very rare cases the latter pre- 
caution might be dispensed with but in that case 
the Court should otherwise guarantee the interests 
of p issible claimants. A list of contingencies on 
the happening of which the powers of the guardian 
cease is not necessarily exhaustive and even if it is 
exhaustive it is arguable that Cl. (c) applies. 
Order for accumulative and progressive fine is, if 
not without jurisdiction, yet, is inappropriate. The 
fine is not to be levied except in tbe case of recu- 
sancy which is somethiug more than disobedience 
and if it is intended to use those powers, as a 
general rule, it is better to fix some date on which 
the guardian is to comply with the orders of the 
Court or demonstrate why be is unable to do so. 
(Kennedy, J.C. and Percival, A.J.C.). FatehCHAND 
V. Parbatibai. 92 I. C. 196 = 18 S L.R. 89= 

A.I.R. 1925 Sind 269. 


— S. 41— Delivery of possession. 

Until Court has passed an order for the 

removal of the guardian it has no power to call 
upon him to deliver the property in his possession. 

The power of compelling the guardian to deliver 
possession of the property can only be exercised in 
the interest of the minor. These summary powers 
are meant for his protection. They cannot be in- 
voked by a person claiming adversely to the minor. 
The remedy for such adverse claimants lies in a 
regular suit. (Mittra, A.J.C.). MT. SitabAI t). 
Shankar. 18 N.L R. 184=A.I.R. 1922 Nag. 266. 
—8. 41— Investigation Into accounts. 

When the Court orders a guardian under 

S. 41 (3) to deliver accounts and property in his 
possession, it can also direct an investigation into 
tho accounts : 5 C.W.N. 207, DtsL (Waller, J.), 
Rama Rao v. Rangaswaui Rao. 92 I.C. 98= 

A.I.R. 1926 Had. 419. 


41_Xiegal representative of guardian. 

— The very fact that this provision applies not 

con • 


VOlj l<*vw wiAmw v&AAo 

y to the ex^guardian but to the legal represen 
ve of a deceased guardiaa makes it clear that 
only obligation imposed on a guardian or the 
d representative of a deceased guardian, as the 
5 may be, is to hand over any such property as 
1 his possession or control and not such property 
uis disappeared or has passed out of his posses- 
i or control and likewise to hand over such 
junts as are in his possession irrespective of simh 
lunts being correct or not : A*I*R. 1924 AIL 663> 
flnpr. (Rupchand^ A. J.C. and BarUe^ Ag» 
.C ). HOONDAMAL GHHADALDA8 CHUOB 
= .B, J. C.-S OOUBT, SIND. ^ ^ ^ 

•A suit will lie against the guardian’s son and 

« - 1 . i AWnAMAA Ar fkn 


'ety, to render account in the absence oi 
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GUiRDI&KS AND WARDS ACT (1895), S. 41— 
Liabilities on discharge. 

order of discharge of the guardian. {Martineau, 
/.). JAGAT SlNOHo. SUNDAR Singh. 67I.C. 935= 

3 L. L.J. 364. 

— S. 41~LiabilUles on discharge. 

Liabilities of even a discharged guardian 

•do continue after his discharge as regards any 
fraud which may subsequently be discovered and 
an order for r^toration of any property of the ward 
that remains in his po.ssession can be executed in 
proceedings under the Guardians and Wards .Act. 
{Sulaiman and Daniels, JJ.). MuHAMMAD ABDUL 
-RALI V. KHODAIJA BIBI. 88 I.C. 165 = 

6 L.R.A. Civ. 435=23 A. L.J. 428= 
A. I. R. 1925 All. 457. 

—8. 41— Powers of Court. 

Accounts. 

If the Court is satisfied on a perusal of the 
accounts submitted by the guardian at the time of 
his discharge and on hearing the parties, that the 
accounts are correct, it may make a declaration of 
his discharge, but it is not bound to do so, nor is 
it bound to certify that the accounts are correct. 
The minor may bring a separate suit for the pur* 
pose; 5 O.W.N. 207; 21 C.W.N. 688 and 29 C.L.J.44. 
S'oll. ; A.I.B. 1924 All. 593, Dissented from and 
A. I. R. 1926 Mad. 419, Not foil. {Phillips and 
Madhavan Nair, JJ.). Subbarami v. Patta- 
BHIRAM. 97 I. C. 578=50 Mad. 80 = 

1926 M.W.N. 695=24 M. L. W. 526= 
A.I.R. 1926 Mad. 977=51 M.L.J. 249. 
S, 43— Amount doe by goardian. 

•Legislature has neither expressly, nor im- 
given power to the Court to record a 


pliedly 

definite 


efinite finding as to the exact amount due by the 
guardian as a result of an enquiry binding upon 
the guardian and to compel its payment; and if 
there is a definite finding by a Court as to the 
amount which the ex-guardian had to pay as the 
veault of the enquiry, to that extent the finding is 
not warranted by the provisions of the Aot and is 
;tnthout jurisdiction; 21 O.W.N. 688; A.I.R. 
1926 Mad. 825 and A.I.R. 1926 Mad. 977. Appr.: 
A.I.R. 1925 Sind 269, Ref. {Bupehand, A.J.C. and 
varlee, Ag.J.C.). HooNDOMAL CHHADALDAS 
<3hugho. Nazib, J, o.’s Court, Sind. 

« . 12U.C. 168= A,I.R. 1939 Sind 43. 

—a. 43 — Contempt of Coort. 

■~~~In the ease of a minor, for whom a personal 
Guardian has been appointed and who undertook 
not to marry the minor without the Court's permis- 
sion, the marriage or connivance at marriage with 
n Court without the consent of the 

Court 18 contempt of the Court liable to be severely 
punished. These powers of the District Judge are. 
however, limited to the actual guardian in respect 

is made and cannot be exercised 
against those indirectly committing the breach : 

on; 22 Bom. 509 and 

Bai Manx 

P . Bhailal Chunilal. 31 Bom. L. R. 1129= 

fi A. I. R. 1929 Bom. il7, 

»• 4^BiflobedIenoe of orders. 

of powers men- 

tloned therein to a disobedience of orders nassed 
Nab^das aildas V . Mt. Jhalibai. 

-a.43-Dut/!If ' 




GUARDIANS AND WARDS AOT (1890), S. 
Marriage of minor. 

The state from the earliest times is supposed to 
be the guardi.an of the infants and the earliest re- 
gulations gave cfioct to this principle and made 
provisions for the custody of the minors and when 
the state assumes direct custody of the infant ifc 
undertakes to bring up the boy as his natural father 
or guardian would have done, that is in the tradi- 
tions of the family to which after becoming major 
he has to revert. The state has made provisions 
for the care of infauts by statutory provisions such 
as Court of Wards Act and the Guardians and 
Wards -Act. The Di.strict Judge under the latter 
Act exorcises the functions and becomes the proteo* 
tor and guardian of the infants by exercising the 
power to appoint guardians of the persons and pro- 
perties of the infants. Thereiore no Court should 
grudge the trouble and worry on assuming charge 
of the estate of the minor, that would necessarily 
occur so long as an infant has not attained majority. 
{Jwala Prasad and KtdwatU Sahay, JJ.). Man- 
MOHiNi Dasi V. Hari Prasad Bose. 81 I.C. 1045= 

SP.L.T. 415=2 P. L.R. 200= 
A.I.R. 1924 Pat. 755. 

— S. 43 — Interpretation. 

— " Regulating the conduct or proceedings of a 
guardian ” cannot be interpreted as an order hold- 
ing that prior to the date of such order guardian 
had caused loss to the estate which he should make 
good. A.I.R. 1926 Mad. 478, Not Appr. {Rupchand, 

Ag.J.G.). HOONDOMAL 
CHHADALDAS CHUGH v. NAZIR, J. C.’S COURT 

Sind. 12 l I.C. 168=A.I.R. 1930 Sind 43. 

— 43~HaPFlage of minor. 

^ AppelUxU Courts powers o/. 

One of the duties of a guardian of a minor eitl 
is to provide a suitable bridegroom. Whatever ha 
does in relation to that is either conduct or prooee- 
d ngs withm the meaning of S. 43. Where a Court 
authorises the guardian to celebrate the marriajze 
bw act IS a regulation of conduct or 
proceeding on the part of the guardian. The aniwl 
late Court has therefore the right to“hear a?^al 
from such an order under the provisions of S 47 fib 

l-AL V. SHIAM LAL, 121 i.o, 690= 

1930 A.L.J. 152=52 All. 74= 
A.I.R. 1930 All. 66. 
settled that under Its delegated 
faJf! Sovereign as parens patriae of in- 

fants it is competent for the Court to restrain bv 

«fan infant 

whether he or she be a ward of Court or not and 

equally applies to Hindus and Maho- 

iStfnS tlie Cburt has not assumed super- 

intendence of the person of an infant it is 

facie necessary that the Court should be mo?rd^J 

prevent such an unsuitable matriase But 

Court has ^3 

all necessary precautions to prevent 
entrusted from doing any aot whlftK la 

«BuIt in i,ron,oai.bfe “iurf Z t. w.la ‘"An'S 

ablepArtua. in 
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GUARDIANS AND WARDS ACT (1890), S. 43— 
Scope of power. 

case of an infant whose law declares his marriage 
as indissoluble except by death. In England it is 
the uniform practice to require a guardian appointed 
by the Court to give a recognizance that the infant 
shall not marry without the leave of the Court. 
And in any case where there is the least suspicion 
that a marriage is likely to take place without the 
Court’s sanction it issues an injunction not only 
to prevent such marriage but to prevent communica- 
tion between the ward and the admirer and re- 
moves the infant from the custody of the guardian 
if he is suspected of connivance. There is no reason 
why the same rule should not prevail here. (fiMp- 
chand Bilaram and De Souza, A. J. Cs.). Pbemji 
EANJI V. JEE'WIBAI. 108 I.C. 668=23 S.L.R. 75= 

A.I.R. 1928 Sind 129. 


— 8. 43— Scope of power. 

• Guardian appointed or declared by Court. 

Under S. 43 (1) it is only the conduct or proceed- 
ings of a guardian appointed or declared by Court 
which can be called in question. When the minor 
was in the custody of a person who was not a guar- 
dian appointed by the Court, and thereafter a guar- 
dian was appointed the former cannot be called 
upon to deliver jewels on the person of the minor 
during the custody of the former person: 
36 M.L.J. 189, Dist. (Odqers, J.). KUPPAMMAL v. 
MUNIAPPA CHETTT. 82 I.C.488= 1924 M. W. N 892= 
A. I. R- 1924 Mad. 902=47 M.L.J. 655 

— B. 45— Accounts. 

The Court has no authority under S. 45 to 

demand paymrut from the guardian of any more 
than the balance shown due by the guardian’s 


accounts as put in. 

Such order cannot also he made when no enquiry, 
is made, even assuming that the guardian’s accounts 
are false, as to what the income and the expendi- 
ture for each year actually is. {Dalip Singh, J.), 

HARNAM Singh v. Ggbdial Singh. 

A.I.R. 1930 Lah. 558. 


►S. 45— Applicability. , 

■Contumacioui disobedience of Court s orders 


Legal representative of guardian. 

Section 45 is intpnded to punish wilful dis- 
obedience bv the guardian of an order issued to 
him by the Court which it is within his power to 
comply with if he is so minded. Clause (c) places 
failure by tbo legal representative of a deceased 
guardian to deliver any property or accouuv in his 

possession on the same footing as 
guardian himself to do the same. This clause 
therefore refers only to wilful non-compliance with 
what is within the competence of the person order- 
ed to do which he has contumaciously declined to 

CHUOH .. N.Z.P, .. c- 

— S 45— Ex parte order. 

1— Where ihr Court purporting to act under 

S 45 imposed a fine upon a person for having failed 

to comply with its prenous order to produce a 

minor giH in his custody and the order 

the fine was made patfe without 

opportunity to show Hg.nnByt the ord« 

imposing the fine is nob tenable. 

3 JOH LALCHA.D. ^ j ^ 

^ Wlure”"of*V gua^dU^®^ exhibit true ao- 


' » J ftiiure ui ** ^i*t**^*--- - , 

.unts or to pay the balance found due on such 

runts would^ make him liable to the penalties 


GUARDIANS AND WARDS ACT (1890), S. 45^ 

Order without enquiry. 

mentioned in S. 45. (Walsh. Ag. C. J. and Neave 
J.). SiTA Ram u. MT. GOVINDI. 80 l.c 892= 

46 All. 458=22 A. L.J. 585= 

„ o- . , . A.I.R. 1924 All. S93. 

— S. 45— Fine, imposition of. 

Legality. 

A guardian put in a petition to the Court to the 
effect that be had collected some money belonging 
to the minor, which should be deposited at a pro- 
per rate of interest and that ho would be respon- 
sible for it. The Court ordered that he should put 
the money in fixed deposit in a bank on a certain 
date on which the guardian appeared and stated 
that he had not brought the money as the mothei of 
the minor did not wish it to be deposited in a bank 
but wished that it should be lent out at a higher 
rate of interest with the help of the minor who had 
reached the age of 13 years. Thereupon the Court 
at once fined the guardian Rs. 50 for not having 
carried out its orders and it further directed that 
he would be fined Rs, 10 a day until he deposited 
the money, 

Held, that the Court had no power under S. 45 
(1) (b), Guardians and Wards Act to impose the 
fine in question. That section only authorizes a 
Court to impose a fine on a guardian if the guardian 
fails to pay into Court on a requisition under S. 84 
(d) of the Act, the balance d ue on the account exhi- 
bited by him in compliance with a requisition under 
S.34 (o) and not for failure to deposit other moneys: 
25 C. L. J. 149, Foil. (Addison, J.). GarIB OHAND- 
y. Emperor. 108I.C. 733= 

A.I.R. 1928 Lah. 538. 

— S. 49— Liability of surety. 

•“Procedure for enforcing. 

The proper remedy for the Court to proceed 
against the sureties on the surety bond executed 
by the guardian and the sureties is to assign the 
bond to enable the assignee to sue on the bond and 
not by issuing execution, on the strength of S. 141, 
C. P. Code : A.I.R. 1926 Sind 85. Foil. (Rupchan^ 
Bilaram and Lobo, A.J.Cs ). NARAINDAS AILDAS 
V. Mt. JHALIBAI. 103 I.C. 493= 

A. I. R. 1927 Sind 262.. 
— S. 45— Minor not in custody of guardian. 

Where a guardian of a minor is appointed but 

the minor is in custody of a third person, no direc- 
tion can be made under 3. 12 (1 i of the Act. Th» 
proper course is to direct the third person to compel 
the minor to return to the custody of her guardian 
in obedience to an order under S. 25(1). In the 
absence of such an order an order imposing a fine 
on the third person is not correct. (B.B. Ghose an<i 
Bose, JJ.). KiNU SuNDARi Devi v. Narendba. 
NATH. Ill I.C. 134= A.I.R. 1929 Cal. 27. 

— S. 45— Order without enquiry. 

In ordi r to enable the Court to impose the- 

fine it must be shown that the sum for the non- 
payment of which the fine has been imposed was 
actually due from the guardian, and if the guardian 
represents that the sum is not due, no fine cun be 
imposed unless it is ascertained as to whether the 
sum which he has been ordered to pay ia really 
due from him. 

On a previous occasion accounts wore examined 
and ofTtain amount was stated in 
order to be duo from the guardian, to the minor. 
The guardian continued as such for some time 
after. Then she was succeeded by another who in 
turn was succeeded by a third. To the interme- 
di.ate guardian, the original guardian had paid » 
portion of the amount stated to be due from her*. 
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OUIRDIANS AND WARDS ACT (1890), S. 45- 
Powers of High Goart. 

When the guardian for the time being applied to 
realise the balance, the original guardian wanted 
to examine witnesses to show that the amount 
stated to be due from her included certain items 
which were actually realised not hy her but by 
her successor in the office of guardianship. Her 
objection was overruled and eventually on her non- 
payment, she was fined. 

Held, that the order, being one without any 
enquiry as regards the amount actually payable by 
the guardian, was improper, {ilullick and Kulwani 

Sahay, JJ.). Mt. Abbasi Begum v. JIt. Yaquti 
Begum. 93 I. G. 628=4 Pat. 264= 

7 P.L.T. 473=A.I.R. 1925 Pat. 477. 


— B. 49— Powers of High Court. 
■Order passed icithout enquiry. 


Where the guardian of a minor was removed 
from the guardianship and was ordered by the 
Court to deliver possession to the new guardian of 
a certain house which was not included in the list 
of the minor’s properties filed by him (the old 
guardian), and to which a third person laid claim 
and where he (the old guardian) was fined for 
disobedience of the order, 

Held, Per Sulaiman, J.—lo. appeal against the 
order of fine it was open to the High Court to 
revise the previous order for delivery of posses* 
sion if it fouud that it had been passed without 
any enquiry as to the title to the house. 

Held, further that the District Judge could not 
In the proceedings under the Guardians and Wards 
Act compel the former guardian to hand over to 
the new guardian the house over which ho never 
Obtained possession as guardian of the minor and 
which ho never admitted to belong to the minor. 

Per DanieZs, J.— Though the order- for delivery 
of possession was not directly before the High 
Court and could not therefore be revised, the High 
Court was not precluded from taking notice of the 
faot that the order had been passed without any 
evidenoe on the record to show that the appellant 
was m possession on behalf of the minor. (SuZai- 
ond Oaniels, JJ,). Fakir Mohammad v. 
Bbij KARAIN. 88 I.O. 444=23 A.L.J. 738= 
6 L.R. A. Ciy. 377 = A.I.R. 1923 All. 783. 


—8. 43— Salt. 


-The remedies by suit contemplated hy 8s. 3f 
and 36 are not inconsistent with the remedie.' 
^ovided for by S. 45. (Walsh, Ag. 0. J. am 
Heane, /.). Sita Ram w. Mt. Qovindi. 

80 I.C. 592=46 All. 498=22 A.L.J. 585= 

A.l.R 1924 All. 593 


•S. 46— Letter by OoUector. 
•Whether evidence. 


It is only when the Court calls upon the Colloc 

Act, that it i 

Collector to Dt. Judge asking for car 

appointment of guardia 
In^r^r' ^ treated as evidence, (Sha) 

/.). Nagawa Gublingay 

OOLLBOTOR OP BbLGAUM. 77 I C 702s 

23 Bom. L. R. 1232=A.I.R. 1924 Bom. isi 


W— Appeal, 

—Sigh CouH-rlnherentpoioer. 

Patent,. fiahinherdnt jurisdiotion to he 

^ D. Yol. in — 63 


GUARDIANS AND WARDS ACT (1890), S. 4T4-: 
Refusal to remove guardian. 

an appeal in a matter affecting a ward of Court-,' 
(Beainont, C. J. and Sadgavhar, J,), JLABHil 0. 

Jebbhai. 32 Bom. L.R. 1301. 

^The words ‘ removing a guardian’ in S. 47 

Cl. (g) are not descriptive of the section bub of the 
order against which the appoal is provided for. 
(Wa 2 ir Hasan, A. J. C.). SURAJ NARAYAN SiNGH 
U. BlSHAN BHARNATH BIIAN. 78 I.C. 138= 

A.l.R. 1925 Oudh 260. 


—8. 47— Consequential order. 

— ^Where the District Judge passed an ex parte 

order for production of the minor, and the person 
ordered, instead of producing the minor, applied 
for cancellation of the ex parte ord-^r, and the' 
District Judge refused to cancel the order on the 
ground of disobedience of the ex parie order, 

Held, that no appeal lay against the latter order 
as it was a consequential order. (Findlay, 0. J, C.). 
Mt. akabai u. Narayan. 92 I.C. 36= 

A.l.R. 1926 Nag. 251. 

— S. 47— Limitation and procedure. 

Though it is true that in an appeal filed under 

S. 47, Guardians and Wards Act, the Act appears 
to be silent both as regards the procedure to be 
followed in respect of appeals and the period of 
limitation for the B.ame, still as the general provi- 
sions of the Civil Procedure Code as regards pro- 
cedure are applicable to cases under the Guardians 
and Wards Act, the procedure in respect of appeals 
under 8. 47, Guardians and Wards Aot must be 
taken to be governed by the provisions of the Civil- 
Procedure Code, and the period of limitation in 
respect of the appeal under S. 47, Guardians and 
Wards Act, would therefore seem to be 90 days 
from the date of the order under appeal: 7 P. R. 
1898 and 43 Mad. 51, Foil, (Bhxde, J.). MT. PANA 
BIBI V. MAHLA. 110 I.C. 374= 

A.l.R. 1928 Lah. 488. 
— S. 47— Order fixing maintenance. 

No appeal lies from an order on a guardian- 
ship application fixing the amount to be paid by 
the gnardian of the property for the maintenance 
and education of the ward: 23 M. L. J. 96, Ref. 
(Prxdeaux, A./.C.). ilT. TULSAI v. Mt. TULSAI^ 

76 I.C. 592= A.l.R. 1924 Nag. 141.’ 

— S. 47— Order to deposit money — Appeal— Revi- 
sion. 

An order under S. 34 (d) directing a guardian' 

to deposit into Court the money due to the minor la 
not appealable, hut where there is a mistake appa-* 
rent on the face of the record, the High Court may 
interfere in revision and correct it. (Abdul Raoof, 
J.). Radha kishen V. Khoshi Ram, t - 

67 I.C. 309=83 P. L. R. 1922=- 
A. I. R. 1921 Lah. 377. 
—S. 47— Refnsal to aot under S. 45. 


■No appeal lies against an order refusing to 
take action under 8. 45. (ITaZsh, Ag. C. J, and 
Heave, J.). SiTA Ramv. Mt. Govindi. 

^ ■' 80 I.C. 592=46 All, 498=22 A. L. J. 888= 

A.l.R. 1924 All. 393. 
— S. 47 — Refusal to remOYe guardian. 


aa vv AVAAAVTO •• ^^••*^**«*a 4u exy 

able under S. 47: 19 Cal. 487; 23 Cal. 201; 30 ’Bom 
667; 20 All. 488, Foil. (Oldfield and Devadoss, JJ.) 
Komthalathammal V. Thangaswami PILLAI 
74 I.C. 896=46 Had. 878=18 M.L.W. 266= 
83 M.L.T. 80=1923 M.W.H. 902= 

AJ.R. 1924 Had. 337»43 ]f (i.il.' 181 


CK 
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GUARDIANS AND WARDS ACT (1890), S. 47— 

Bafasal to remove guardian. 

Teitamentary guardian. 

Where on an application to remove a tegtamen* 
tery guardian the order referred to non-applicant as 
the testamentary guardian, affirmed her fitness for 
the appointment and found against the conduct 
alleged, as disqualifying her for it, 

Held, that all that was relevant to the prayer for 
her removal and did not amount to the making of 
a declaration, which was not made in terms, 
which neither party had asked for and which the 
lower Court was not conscious that it was consider- 
ing. 

The power to appoint a testamentary guardian 
and to make a will, were as regards any demonstra- 
ble or legitimate origin and until the Hindu Wills 
Aot in 1870, on the same footing. 

A Hindu can appoint a guardian of the person 
and property of his child by will when the pro- 
perty willed is his separate property. 

There is nothing in law or reason or equity to 
prevent there being two guardians, ' one for person 
and another for the property. The Guardians and 
Wards Act expressly permits the appointment of 
more guardians than one— yide S. 15, Cls. (4) and 
(5). Where it is not permissible to appoint a guar- 
dian for the property of a minor, a guardian for the 
person alone can be appointed by testament; 19 
Bom. 309, Foil. 

Case-law reviewed and texts and history traced. 

Per Devadoss, J, — It is the inherent right of a 
father to have the custody of his minor children 
and that right is transmissible by will or testament 
and there is nothing in the Hindu Law to prevent 
such transmission. 

A father has power to appoint by will a guardian 
Or the person of his minor children whether there 
be joint family property or not; and that right does 
Dot depend upon the father being able to devise by 
will any property to his children for whom he 
appoints a guardian. {Oldfield and Devadoss, JJ.). 
Konthalathammal u. Thanoaswaui Pillai. 

74 I.C. 896^46 Had. 873318 H.L W. 296= 
33 M.L.T. 80=1923 M.W.N. 902= 
A.I.R. 1924 Had. 327=49 H.L.J. 481. 

— S. 48— Declaration of majority. 

'After a minor was declared to have attained 
majority by Court, the Court again entertained an 
application for correcting the age. 

Held, that the Court had no right to interfere in 
the matter as it was functus officio. {Stuart, C.J. 
and Baza, J.). SAjiD Husain v. Abdul BAHm. 

115 I.C. 273 = A I R. 1929 Oudb 354. 
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GUARDIANS AND WARDS ACT (1890), S. 48- 
Revision. 

Act, they are final. {Wazxr Hasan, A.J.C.). SUBAJ 
Nabayan Singh v. Bishambhab Nath Bhan 

78 I.C. 138 = A.I.R. 1925 Oudh280. 
— S. 48— Manner of sale. 

Jurisdiction, want of. 

When the Court orders particular procedure to 
be followed to effect the sale of a minor’s property 
that order is final although made without jurisdic- 
tion. {Newbould and B.B. Qhose, JJ.). Tabini 
Kumar Dutta v. Srish Chandra Das. 

85 I.C. 667= A.I.R. 1925 Cal. 1160. 
— S. 48— Procedure. 

Rules relating io form and those creating juris- 
diction — Distinction. 

The violation of the procedure prescribed by S.81 
(2) for recording the order granting the permission 
cannot be made the ground of brushing aside the 
finality of the order as enacted by S. 48. The 
only condition in which the finality prescribed by 
S. 48 can be avoided is to establish that the order 
granting the permission was a nullity. 

An order passed by a Court in violation of such 
rules of procedure, however mandatory, as relate 
merely to the form of the order cannot be treated 
as a nullity. The omission to follow such rules of 
procedure can amount to tno more than a mere ir- 
regularity or a material irregularity in the oircum- 
stances of a particular case. On the other hand, 
an order passed by a Court in violation of such 
rules of procedure the observance of which only 
invests the Court with jurisdiction to pass the 
order, is a nullity: 25 Bom. 337 (P.C.) and 42 Cal. 
72 {P.C.), Foil. {Wazir Hasan and Neave, A.J.Cs,). 
Rameshwar baehsh Singh v. Mt. Bidh eueb.i 

87 I.C. 23B=A.1.R. 1925 Ondh 633. 

— S. 48— Review. 

Where the District Judge granted permis- 
sion to guardian of a minor to sell the minor's pro- 
perty for Bs. 37,500, but before the sale-deed was 
drawn up offers by other intending purchasers were 
made to the extent of Bs 46,000, 

Held, the District Judge could review his own 
order and cancel his previous permission: 29 All. 
213; 31 Bom. 590; (1915) P.R. 424, Foil. {Baker, J.C. 
and Prideaux, A.J.C.). SONBAv. NABAYAN. 

79 I.C. 471=1. 1. R. 1924 Nag. 269. 

-An order made by a Court appointing 

guardian of a minor under the Guardians and 
Wards Act is nob open to review. {Scoit-Smith, J.). 
MT. Sharfan V. Mt. Bholi. 4 L. L.J. 274« 

A. I. R. 1922 Lab. 399. 


— B. 48— Discharge. 

Accounts— -Liability for. 

An order under S. 48 discharging the guardian 
from further acting as the guardian to the person 
and properties of the minor does not imply a dis- 
charge from liability for accounting to the minor. 
Suoh a discharge must expressly be ordered under 
S. 41 (4): 15C.L.J. 57, Rel. on. {Das and Boss, JJ.). 
Shaik ABDUL Rahim v. Mt. babidba. 

61 I.C. 807 = 2 P.L.T. 556=6 P.L.J. 273= 

A. I. R. 1921 Pat. 166. 

— S. 48— Finality of orders. 

Save, in cases whore orders under the Guar- 
dians and Wards Aot can be assailed cither by way 
of an appeal under S. 47 of the 
an application' for revision under b. 116 of the C.P. 
Code, under 6. 48 of the Guardians and Wards 


— B. 48— Revision. 

Order fixing expenses of toard's marriage. 

A Court has jurisdiction to fix the amount of 
marriage expenses of a ward, and since the ques- 
tion is one of fact being purely a question of 
amount, no revision lies under S. 48; A.I.R. 1926 
All, 301, Foil. {GhvXam Mohiuddin, A, J. 
JAMNABAI V. GOPAL DAS. 109 I.C. 67^1* 

A.I.R. 1928 Nag. 291. 


■Expenses of ward's marriage. 


Revision does not lie in a matter which is purely 
question of discretion in the lower Court, e. ?•. a 
uestlonof amount to be sanctioned for themar- 
iago of the ward. (IFalsh and Kanhaiya Lai, JJ.). 
IT. DUBGABAI, In the 
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OUBABA OR GADABA. 

See Grant Inau. 


GUILTY, Plea of— See Cr. P. Code, 8. 271. 


GUUASTHA. 

See (1) Contract act. 

(2) PRINCIPAL AND AGENT, 


GUZARAT TALUKDABS' ACT (Bom. 6 of 1888). 


— S. 2 (1) (a)— Molgameti, 

— Amendment Act {II o/l905), S. 2 (1) — ‘ Mul- 

gameli ‘ meaning of—Kathis of Salangpur— Bombay 
R. Code-Law how far affected. 

Per Marten, J . — A Mulgameti is one who is, 
or is descended from, a former ruler and owner of 
the village and still retains by re*grant or other- 
wise some part of the lands or interest therein of 
snoh former ruler and owner, but not necessarily 
any of his governing rights. A Gameti would have 
sovereign or quasi-sovereign rights, hot to consti- 
tute a Mulgameti some retentiou of such sovereign 
or qnasi-sovereign rights is not essential. If the 
Gameti retains or is re-granted some of his former 
lands or interest therein although all his former 
governing rights pass toothers, he is still a Mulga- 
meti. The Kathis though they are Mulgametis, 
do not hold land directly from Government, and 
consequently are Talukdars within the meaning 
of the 1888 Aot as amended by the 1905 Act. 

Pet Pratt, J . — A Talukdari estate is an estate 
which connoted rulersbip in pre-British times 
hut which is now a landlord estate to which some 
seignorial or subordinate rights may or may not he 
still attested. [Marten and Pratt, JJ.). DOLAT- 
SINGJI JASWANTSINQJI V. OGHAD VIRA 

82 LO. 867=23 Bom. L.R. 726- 

A.I.R. 1924 Bom. 72. 


— S. le—Pinality of decision. 

The decision of the District Court under 

S, 16 of the Aot does not bar a regular suit on the 
principle of res judicata: 80 Bom. 220, Appr. 
[Madeod^. J., Pratt and Crump, JJ,), Auab- 
SANOJI Dgngabji Jhal t>. Deepsangji rava- 
BHAI JHALA. 87 I.C, 888=49 Bom. 442= 

27 Bom. L.R. 345= 
A.I.B. 1923 Bom. 241 (F.B ). 

“-S. i6-~8eoond appeal. 

~ — —Scope. 


No second appeal lies to the High Coi 

Judge u^dor s. 

Bo™. ^08, OoerruUd. {Maelei 

RAVABHAI JHALA. 
87 I.C. 388=49 Bom. 442=27 Bom. L.R. 34f 

A.I.R. 1928 Bom. 241 (F.B 

“S. 29-B— Notice. 

Mortgagor having hnotoUdge. 

Alljough the plaintiff morlgagjr who is deafra 

’*“owledgo of the original mortgai 
“I® desirous of olaiml^ 
deed ate bound to give notice In writinT 
filmic claim after the notification undec B. 29-B^v 
iMued. Ot^rwise their claims could not be 
Wfoa-L-R. 855; 91 Bom U2 S 
0,J, and Coyajee, JX Taltjkdw* 

•dsii# J»P' *87*24 Bom. h, R. 762=46 Bom. 99 ^ 

{.itu'i t; . < 1022 Bom. 3j 


HABITUAL OFFENDER. 

Sub mortgagee — Rights of. 

Where the mortgagee of talukdari rights and the 
sub-mortgagees to whom the mortgagee’s rights 
were mortgaged by the mortgagee’s heirs failed to 
notify their claim when the talukdari settlement 
officer called upon creditors to notify their claims 
and where therefore the sub-mortgagees, the plain- 
tiffs, who were ejected, sued to recover possession 
on the ground that it was not their duty to notify 
their claim, 

Seld, In spite of the provisions of S. 29-B one of 
the representatives of the original mortgagee who 
was a minor was entitled to claim against the 
talukdar and therefore plaintiffs were entitled to 
sue in spite of their failure to notify their olaim. 
As long as the mortgagee’s rights were in ajcistence 
the plalntifis could sue the mortgagee for all those 
rights which the mor^agoe would be entitled to 
claim against the mortgagor and they were entitled 
to remain in possession as long as the mortgagee 
who was their mortgagor could claim hU mortgage 
rights against the Talukdar. [Macleod, C.J. and 
Shah, J.). HARANBHAI JIVABHAI t). COLLECTOR 
OfKaiba. 64 I.C. 225=46 Bom. 239 = 

23 Bom. L.R. 1046 = A.I.R. 1922 Bom. 200. 

— S. 31— Mortgage. 

Talukdari land — Mortgage of, « void. 

Where mortgaged land was entered by the Talati 
in Register of Inam Vanta lands a few months be- 
fore the suit as vanta land but no village aoccunt of 
long standing was forthcoming to prove that it was 
vanta land and not Talukdari and the mortgagor 
was a Talukdar, and his estate was taken over for 
management by Talukdari Settlement Officer under 
that Act : 

Held, the mortgaged land was Talukdari land 
and the mortgage on the death of the Talukdar was 
void. (Jfoc^eod, C.J. and Coyajee, J.). ShANEAB 

Lal Tapidas V. Bajikhan aktiarkhan. 

69 I.C. 102=24 Bom. L.R. 709= 
A.I.R. 1922 Bom. 342. 
— S. 33— Powers of Talukdari officer. 

The powers under S. 83 of a Government 

officer In the temporary management of a taluq- 
dar's estate to manage the revenue for recovery of 
arrears of revenue are the same as the Colleotor has 
as regards an unalienated village: 18 Bom. L.R. 323, 
Jppl. (Afacieod, C. J. and Coyajee, J.). JlNABHAI 
V. COLLECTOR. 84 I.C. 782= 

28 Bom. L.R. 416 = A.I.R. 1926 Bom. 325. 

HABEAS CORPUS. 

See Criminal P. C., 8. 491. 

HABEAS CORPUS ACT (1862. 25 A 26 Ykt.. 
Oh. 20). 

—Scope. 

— By the Habeas Corpus Aot, the powers of the 
King fl Bench are limited to England and suoh 
places outside England which have no looal Court 
TOmpetent to exercise the power, [Schwabe, 0. J 
Oldfield and Ooutte-TroUer, JJ.) Qovindan Naib 
V. Emperor. 68 1.0. 838=43 

16‘M.L.W. 

28 Or. L.J. 614=A 

HABITUAL OFFENDER. 

See (1) Criminal p. o.,S 8. 106 to 1S9. 

(2) Criminal Trial, 

(8) Penal Cods, 
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hackney carriage act (1879), S. 6-Absencc 

or number. 

HACKNEY CARRIAGE ACT (14 of 1879). 

■~S. 6 — Absence of numbep. 

Carriage being re-painted. 

Where iu answer to the charge that the number 
had not been painted in a prominent nlace on the 
carriage, the proprietor of a hackney carriage ex- 
plained that the carriage had been re-painted and 
was awaiting for the number and where as a matter 
of a fact five days after the challan the carriage was 
actually re-inspected and passed correct and where 
the lamps of the carriage bore the number, 

Held, that the owner’s explanation was correct 
and that no offence was committed. {WazW Hasan, 
A.J.C.). King Emperor v. John Cassel. 

88 I.C. 594 = 2 O.W.N. 443 = 26 Cr.L.J. 1170= 

A.I.R. 1923 Oudh 447. 

HANDWRITING. 

See (1) Evidence. 

(2) Evidence act, Ss. 47, 67, 68 & 73. 

HEARSAY EVIDENCE. 

See (1) Evidence. 

(2) Evidence act. 

HEIR, BEQUEST TO. 

See Will. 

HEIRS. 

See HINDU LAW— Succession. 

HEREDITARY ALLOWANCE. 

See Hereditary Office. 

HEREDITARY OFFICE. 

See (1) Bombay Hereditary Offices act. 

(2) Hindu Law, Religious Office. 

(8) Mahomedan law, Religious 
Office. 

(4 ) Madras Hereditary Village 

Offices act (ill of 1696). 

(5 ) T. P. act, S. 6. 

HERMIT. 

See Hindu law— Succession. 

hiba-bil-ewaz. . 

See Mahomedan Law— Gift. 

hIddeh treasure. 

See Treasure Trove Act. 


m 


HIGH COURT. 

See also' (1) 
( 2 ) 
( 8 ) 
(4) 


Cb. P. Code, ss. 4, <266, 554, ETC. 
Government of India act. 
Jurisdiction. . 

Privy Council. 


--Equity. 

.,M is part of the function of the High Court 
In dealing with cases to look below the surface and 
make deductions from the probabilities, jp^fc- 

worth and Pratt, JJ.). MG. Po LUN v. MA E MAI. 

74 I. C. 47 = 1 Bup. L. J. 111= 
A. I. R. 1923 Rang. 57. 


HIGHWAY— Closing of thoronghfapo. 
— Judge on othep sepvice. 


A Judge who does not resign his appointment 

does not cease to be Judge of the High Court dur- 
ing his temporary absence on other service. 
{Spencer and Devadoss, J/.). MeyappA Chettiab 
v.CHIDAMBARAM Chettiar. 83 I 0 91= 

1924 M.W.N. 692=21 M.L W. 12= 
A. I. R. 1925 Mad. 58=47 M.L.J. 397, 

—Rent Contpollep. 

4 

■■ - ■ High Court has powers of superintendence. 

High Court has power of superintendence and 
revisional jurisdiction as regards the Controller. 
The Controller, in discharging bis duty under 
S. 15 and the President of the Tribunal in dis- 
charging bis duties under 6. 18 act as Courts of 
Justice. Whether they are Civil Courts within the 
meaning of any particular enactment is another 
question, but they are both Civil Courts iu the 
general sense ; they are authorized to decide judi- 
cially, and by judicial methods only, between 
persons seeking their civil rights. Sueh functions 
as they perform under Ss. 15 and 18 axe neither ad- 
ministrative nor ministerial. {Bankin, J.). ALLEN 
BbOS. & Co. V. BANDO & Co. 70 I. C. 371= 

49 Cal. 931 = 26 0. W. N. 84S= 
A.I.R. 1923 Oal. 169. 

— Rules framed by Govepnment. 

The High Court will not interfere with rules 

and conditions framed by Govornmont under ex- 
press provisions of law unless they are in conflict 
with some legal principles. {Chaudhuri and Cum* 
ing, JJ.). Nagendralal Das v. Municipal Com- 
missioner OF Chittagong. 59 I. C. 340= 

47 Qal. 426=27 C.W.N. 240. 

HIGH COURT RULES. 

See Under Various High Courts. 

(1) ALLAHABAD, (2) BOMBAY. (3) CALCUTTA, 

(4) Lahore, (5) Madras, (6) Patna 
AND (7) RANGOON. 

HIGH COURTS (INDIAN) ACT (1861, 4 & 2S 
Yict.tCh. 104). 

IS— List of touts. 

Order of District ifagislrate including name in. 

High Court can entertain in exercise of general 
powers of superintendence an application in 
revision from an order of District Magistrate in- 
cluding the name of a person in a list of touts 
under 8. 36, Legal Practitioners Act: 21 All. 181 
and A.I.R. 1928 All. 831, on. (Sulaiman and 
Niamatullah, JJ.). -KAPOOR Chand Jain t>. Em- 
peror. 1930 A.L.J. 961 = A.I.R. 1930 AU. 641. 

HIGHWAY. 

— Blind alley. 

■ — Ownership — Adjacent houses. 

In the case of a blind alley the Court may pre- 
sume that the ownership vests in the owners of 
the adjacent houses, but that presumption is not 
a presumption of law but an Inference of ■ 
A.I.R. 1925 Bom. 27. Cons. [Dalip Singh, J.). 
SHIMBU DAYAL 0. GAJJU MDL. 108 I.C. 610= 

A.I.R. 1928 Lah. 709. 

—Closing of thoroughfare. 

Special damage. 

The presumption that When a pilblic thorough* 
faro u dosed,' the members of the publio in 
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HIOHWAY-~-Dedlcatioa. 

general suffer an equal inconvenience is rebut- 
table and can be rebutted by evidence that plaintiff 
has suffered special inconvenience so as to entitle 
him to sue for removal of the obstruction. 
{Ashworth, J.). Bhewani GhulAM y. SlTLA* 
PBASAD. 93 I.C. «3= A.I.R. 1926 Oadh 8«. 

—Dedication. 

Presumption from long user. 

Where so far as living memory goes, a passage 
has been proved to have been used as a public cart 
toad, the correct inference to bo drawn is that it 
has been so used from time immemorial as a public 
highway, and dedication should be presumed from 
long user: A.I.R. 1920 P. C. 43, Rd. on. {Marten, 
C.J. and Murphy, J.). Ardeshib JIVA^’JI v. AIMAI 
Kdvarji. 117 I.C. 513=53 Bom. 187= 

31 Bom. L.R. 97 = A.I.R. 1929 Bom. 94. 


Lost grant, presumption of. 

The existence of a prioiMedication with regard 
to an ancient publio way takes very much the 
nature of what is called a lost grant. It is entirely 
different in its legal attributes and in its origin 
from a private way or easement which may be 
acquired by prescription following upon continuous 
user, The publio cannot acquire a public way by 
prescription, and where a publio way is found and 
no traces are forthcoming of its origin the law pre- 
sses a dedication or a lost grant by the owner to 
whom the land belonged and who alone could 

askabi Khan. 85 I.C. 304= 
48 All. 470=22 A.L.J. 729 = 6L.R.A. CIt. 67= 

A.I.R. 1924 &11. 599. 

Origin of roads. 

From a long continued user of way by the nublio 
an inference of dedication to the public can be 
drawn. In vUlages as well as in small towns in Oudh 
djmbuhat the origin of highways may be 

wAfl ‘ti, highway 

« everybody’s land. (Vasir 

fSir’ bajrang Bahadur v. babu 

BADBI NATH. 70 1.0. 74= 9 0. h. J. 497= 

A.I.R. 1923 Oudh 26. 

‘—English law of. 

■Applicability. 

whethat U would be right to 

India (Kuril s. relating to highwaya in 

BINQH V. BADBI NATH BHABGAWA. 70 I.O. 74= 

8 O.L.J. 497= i.i.R. 192} o„j], jj 

Applicability. 

MuSoInaliL lit legislation like the 

8«f»7M ofUiApublie, , 


HIGHWAY — Priirate right. 

rights and one section of the community has no 
right to interdict another section of the community 
from the lawful use of the publio streets : 80 Mad. 
185 (P.C.) ; A.I.R. 1925 P.C. 36 and A.I.R. 1926 
Mad. 830, J^oZf. {Waller and Madhavan Nair, JJ.)» 
SONDiBESWARA SSOUTHIGAL V. EMPBBOE. 

102 I.C. 481=50 Had. 673= 
8 A.I. Cr. R. 194=25 M.L.W. 667= 
38 M.L.T. 307=1927 M.W.N. 279= 
28 Cr. L.J. 545 = A.I.R. 1927 Mad. 938=^ 

52 H.L.J. 612. 

— Music. 


■Where a Hindu temple existed in a loeality 
for a long time and the community had exercised 
the right to play music in it and also on the 
adjacent public street for a considerable length of 
time and subsequently the Mahomedans delibera- 
tely-built their mosque cheek by jowl with the 

Hindu temple and sued the Hindus for a declara- 
tion restraining them from disturbing their wot' 
ship. 

Meld, that the Hindus had the right to conduct 
processions with music so long as they did not 
interfere with tbe ordinary use of the street by the 

public and subject to the lawful directions by th* 
Magistrates. That the right of the Mahomedans 
to stop the playing of music depends on the oil- 
cumstances of each case and that they cannot claim 
to curtail the Hindus’ tight of service and music 
which has ^en customary long before the mosque 
was built : A.I R 1926 P.O. 36, Foil. ; Q Mad. 140. 
Exjjl. and^ 6 Mad. 203 (F.B.), Ref. {Wallace and 
AMnthaknshna Ayyar, JJ.). Japfab HUSAIN 
khan V. ^ISHNAN SebvAI. 1930 M.ff.N. 520= 
31 M.L.W. 845= A. I. R. 1930 Mad. 701* 

88 MX.J. 703'. 
liave right to conduct religious pro- 

42 Bom. 438, held no longer 
joodlaw. {Kotval, A.J.O.). ABDUL Aziz v. Deo 
RAO. 101 I.C, 213=A.I.E. 1927 Nag. 339. 

— Nuisauoe. 


~SncrAAAb,„.„«_Bona fide claim -Duty c 
Encroaohment upon a publio road is an obfitmi 

ion to the publio path, and it is V nuisance ^ 

itself under S. 268 ofthe Penal Code. No uLl 

w»rT> o^t^, 

f puS,: u’So S for ‘o!Cnr??o“t 

thei the claim of the person complained 
encroaohment, is 6ona tide or not a? 

possession is relevant for itk{« ' question o 

^racai, J.). JaoToWan bM?“«- 

PANDk. 105 10. J3S=6 Pat-^Mlo p L T 4M^ 

8i.I.Or.R.306=28 0%L.i-9?Jw 

i. I. R. 1927 Pat. 26S 

—Private right. 

-Access to public road from private propertyr. 

topnhhc hig^wafu faw 

prqperty use the highway itself L 
.publio. , Altfccugh 
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HIGH WAY— Religious procession. 

particular damage it is clear that a private right 
of this kind has been recognised as being particu- 
lar damage in the case of individual members who 
had enjoyed access to the highway from adjoining 
property. (Meats, C. J. and Piggott, J.). HANUMAN 
'PBASAD V. •RAQHONATH PBASAD. 82 I. C. 659= 
16 All. i573=22 A.L.J. 568=5 L.<R. A. Civ. 393= 

A.I.R. 1921 All. 715. 


^Religious procession. 

- ■ Suif for deelaralion of right. 

There is a right to conduct a religious procession 
with its appropriate observances along a highway. 
Persons of whatever sect are entitled to conduct 
religious processions through public streets so that 
they do not interfere with the ordinary use of such 
streets by the public and subject to such directions 
as the Magistrates may lawfully give to prevent 
obstructions of the thoroughfare or breaches of the 
public peace; and a suit lies for the declaration 
of such right. But claim by one sect, for the 
exclusive use of the highway for their worship is 
untenable : 2 Bom. 457, overruled. 


The distinction between indictment and action 
in regard to what is done on a highway is a dis- 
tinction peculiar to English Law and ought 'not to 
applied in India. (Lord Dunedin.) SlANZOR HAS* 
SAN V. Muhammad Zaman. 86 I.C. 236= 

3 Pat. L.R. 300 = 23 A.L.J 179=6 L.R.P.C. 34= 

27 Bom. L.R. 170=21 M.L.W. 239= 
6 P.L.T. 115=52 I.A. 61 = 29 C.W.N. 486= 
2 O.W.N. 53=47 All. 151=A.I.R. 1925 P.C. 36= 

48 H.L.J. 23 (P.C ). 


ipAfanna of whatever sect, are entitled to con- 
duct religious processions through public streets 
so that they do not interfere with the ordinary 
use of such streets, by the public and subjwt to 
Buch direction as the Magistrates lawfully 
eive to nrevent obstructions of the thoroughfare 
Of breaches of public peace: A.I.R. 1925 P.C. 36 
and 5 Mad. 309, Foil. (Simpson, *’• 

KINGEMPEROB. ^ 89 L 269= 

2 0. W. N. 589 = 26 Cr. L. J. 1325 = 

A.I.R. 1925 Oadh 656. 


•Blocking passage. 


■ •—moen'my 

Religious processions are lawful and 
,me within a proper user of the public highway 
id are always subject to the control of the Dis- 
ct Magistrate and Police Officers, But primarily 
e purpose for which a highway is dedicated is 
at nf Bassaea. Any extensions thereof must be 
loh S 3 are not inconsistent with the mamtenanoe 
pS^ount idea that the right of the public 
that of passage. Hence a religious proMssion is 
)t entitled, by frequent stops in a public street 

r the purpose of performing some 
•Kirt,>if ihp nassaKe in an unreasonable manner, 
block the passa^ ‘“ MUHAMMAD ZAMAN 

63 I. ill. 692= 

i L;j. 740=i.I.».1921 ill. 146. 

0 , t.e public hac got the .gbt 
— f/uSL” treet “cm 

;clatatioD oan granted if h P damage: 

T.). MiLI-UH «. 1926 iSd. 830. 


HINDU DISPOSITION OF PROPERTY ACT 

(1916), S. 2— Retpospectlve effeot. 

— Special damage. 

Village pathway. 

Infriogement of a village pathway which Is not 
a public pathway, in which the plaintiffs have a 
right along with the villagers, does not require 
proof of special damage to give rise to a cause of 
action: 23 C. W. N. 91 and 26 C. W. N. 587, Foil . ; 
25 C.W.N. 95, List. (Chakravarti, J.). SURESH- 
CHANDRA DUTTA V. JAMINI KANHATA. 

96 I. C. 711=A. I. R. 1926 Gal. 1159. 


■ —Village pathway. 

The plaintiffs asked for declaration of a village 
pathway used by all the people of the village for 
certain specified purposes. The defendants con- 
tended that the alleged pathway was not a public 
highway but was a permissive foot track, 

Held, that the suit was for the enforcemout of a 
village pathway and no question of special damage 
arose in the case: 15 Gal, 460, Foil. 


It is only In the case of a public highway that 
the question of special damage arises ; where the 
case is one of a village pathway, there is no ques- 
tion of speolal damage : 28 O.W. N. 91, Ref, (Moo- 
kerjee and Rankin, JJ.). HABISH OHANDBA Saha 
V. HABISH CHANDRA CHUCKERBUTTY. 

80 I.C. 199=39 0. L. J. 347= 
A.I.R. 1923 Cal. 622. 


In an action for the removal of an obstruc- 
tion of a public road, the mete fact that the plain- 
tiffs would have to go a longer way round or that 
the road would be impassable for carts is not a find- 
ing that the plaintiff would suffer injury or damage 
peculiar to himself in any way different from the 
damage that would be suffered by other people who 
bad hitherto used this road. The object of the 
rule requiring proof of special damage is that but 
[or such a rule the defendants might be harass- 
ed by separate suits from every individual member 
of the public whose tight of way has been obstruot- 

9d. Special damage does not mean serious damage 

but means damage of a special nature, that is, 
damage affecting the plaintiff individually or 
damage peculiar to himself, his trade or calling. 
[Kewhoiddand Patitofs, JJ-)- 
0. SlBBAM DAS. 61 I.C. 405=25 C.W.N. 95= 

A.I.R. 1921 Gal. 271. 


‘Village pathway. 


L suit for a declaration that a pathway is avil- 
e pathway and for an injunction on the defen- 
it to remove certain obstruction 
,hout proof of speoial damage : 23 C. W. N. 9L 

. ,Pan.,«. J .). H«ish^CH.sdba 

A.I.R. 1921 Cal. 40B. 

NDO DISPOSITION OP PROPERTY ACT (19 
if 1916). 

^ 2 — RetroipeotiTe effect. 

The Aot contains no words making 

y rettospeative lo It. operation, “f 
2 only covers the oase of a 
ar the commencement of the 

avkar, JJ.). atmabam n. Nazib, District 

94 I.O, 704=28 Bom. L.R. W** 
A.I.R* 1926 Bom« 381i 
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HINDU LAW 


SVNOPSiy OF Headings : For Detailed headings See Infta Page 



1. Adoption. 

2. Aiivancement . 

See (1) BENAMI. 

(2) Trusts act, S. 82. 

3. Alienation— also Hindu Law. 

(1) Debts. 

(2) JOINT Family. 

(a) Father. 

(^) Man.ager. 

(3) RELIGIOUS Endowment. 

(4) Widow. 

4. Ancestral eslaie — See HINDU LAW. 

(1) ALIENATION. 

(2) JOINT Family. 


34. Factum Valet — See HINDU LAW. 

(1) Adoption. 

(2) Marriage. 

35. Female's estate^Sce HINDU LAW— SUCCESSION. 

36. Firm— See HViDU LAW— JOINT FAMILY TRADE. 

37. Gift— Sec also HINDU Law. 

(P .alienation. 

k2) JOl.NT Fa.MILV. 

38. Guardian — Sec HINDU LaW — MINORITY AND 

Guardianship 

39. Husband and wife — Sec HINDU LAW— MAR- 
RIAGE. 

40. Idol — See HINDU Law — RELIGIOUS ENDOW 
ment. 


6. Antecedent debt — See HINDU LAW. 

(1) alienation. 

{2) debts. 

(3) JOINT Family. 

6. Aposlacy — See HINDU LAW 

(1) Succession. 

(2) Casie disabilities Removal Act. 

7. Applicability. 

8. Ascetics. 

9. Authority— See HINDU LaW—Texi'S. 

10. Benami—See BeNami. 

11. Bandkus—Sce HINDU Law — SUCCESSION. 

12. Bequest—See HINDU Law— WILL. 

13. Betrothal— See HINDU LAW— MakRIAGE. 

14. Caste. 

16. Charitable imtitution—Sce HINDU L.AW — RELI- 
GIOUS Endowment. 


16. Conversion — See HINDU Layv. 

(1) Applicability. 

(2) SUCCESSION. 

17. Cp-pareener— Alienation— See HINDU LAW, 

(1) Alienation. 

(2) JOINT Family. 

18. Custom— also CUSl’OM (GENERAL). 

19. Damdupat—See INTEREST. 

20. Dancing girls—See LAW— SUCCESSION. 

21. Daughter— See Hindu LAW— LIMITED OWNER 

22. D.iyabhaga—See HINDU Law— Texts. 

23. Debts— also HINDU LAW. 

(1) Alienation. 

(2) Joint Family 

24. Degradaiiott—See HINDU Law— SUCCESSION 

26. Deiaithin-See HINDU LAW— RELIGIOUS En 
DOWMENT. 

Disqualification— See HlSDV LAW— SUCCESSlOt 

27. Divorce— See HINDU LAW— MARRIAGE 

28. Endmomeut—See HINDU Law. 

(1) Gift. 

(2) Religious Endow.ment. 

29. Exclusion from inheritauce^-See HINDU Law— 

Succession. 

30. Executor— See HINDU LAW— WILL 

31. Family arrangement-j'^f also Family Arran 

GEMENT. ^•'ixAN 

32. Family dwelling hoiise—Seelll'SDV L.\W. 

(1) JOINT Family. 

(2) Partition. 

33 . Faimly trade— See HlNW LAW. 

(1) Alienation. 

(2) Debts. 

(3) Joint Family. 


41. Illegitimacy— See HINDU LAW— SUCCESSION. 

42. Impartible estate 

43. luheritanee—SeeWx^liyj LAW — SUCCESSION. 

44. Interest — See INTEREST. 

45. Jains — See HINDU Law — APPLICABILITY. 

46. Joint family. 

47. Legal necessity— See HINDU LAW. 

(1) ALIENATION. 

(2) Debts. 

(3) JOINT Family 

48. Legitimacy— See HINDU LAW— SUCCESSION. 

49. Limited owner— Sec HINDU LaW— WIDOW. 

50. Mahant—See FilUTiX} Law. 

(1) Religious Endowment. 

(2) RELIGIOUS Office. 

51. Maintenance. 

62. Manager— See HINDU LAW. 

(1) Alien.ation— Manager. 

(2) JOINT Family— Manager. 

53. Marriage— .Si-^ also Hindu Law. 

(1) ALIENATION. 

(2) DEBTS. 

(3) Joint Family 

64. Migrating family— See HINDU LaW— APPLICA* 
BILITY. 

55. Minority and guardianship. 

66. Milaks/iara—Sec HINDU Law— TEXTS. 

67. Mortgage— See HINDU Law— ALIENATION. 

68. Mutt— See HINDU LAW— RELIGIOUS ENDOW 
MENT AND OFFICE. 

69. Nattu Kottai Chetties—See^VAUM Law — APPLI- 
I cability 

60. Obstructed heritage— See HINDU ILaW— SUCCES- 
SION. 

61. Partible property— See HINDU LAW— PARTITION. 

62. Partition. 

63. Perpetuities— See HINDU LAW. 

(1) Gift. 

(2) WILL. 

64. Hindu Law— Joint Family. 

65 Primogeniture — See (1) CUSTOM. 

(2) Hindu law— cus’idm 

66. Religious ceremonies— also Hindu Law- 
religious Endowment. 

67. Religious endowment. 

68. Religious office. 

69. Bt-marriage—SeeWmhX} LAW 

(1) Marriage. 

(2) Succession. 

(3) WIDOW. 



70. Residence— also Hindu Law — Mainte* 

NAN’CE. 

71. Restitution of conjugal rights — See HINDU LAW — 

Marriage. 

72. Re-union— See liiNDL L\\ —PARTITION— RE- 
UNION. 

73. Reversioner. 

7a. Right of resuience—See HINDU LAW — MAINTE- 
NANCE. 

76. Sanyasi — See HINDU LAW. 

(1) ASCETIC. 

(2) Succession. 

76 . Schools of Law. 

77. Self-acquisitionSee HINDU Law— J O I N T 

Family. 

78. Separate property— Sec HINDU LAW— JOINT 

Family. 

79. Shebait—See HiNDU Law— RELIGIOUS ENDOW- 
MENT. 

80. Shraddha—Scc HINDU LAW— ReLIGIOUS^CeRE- 
MONIES. 

81. Sikh— See HINDU LAW— APPLICABILITY. 

82. Son's liabilU)'— See Law— DEBTS. 

83. Son's obligations— See HINDU Law— DEBTS. 

61. Spes succesuoms—Sec HINDU LAW — REVERSION- 
ER 

85. Spiritual ofjice—See HINDU LaW— RELIGIOUS 
ENDOWMENT. 


il 

86 . Stridhanam. 

87. Succession. 

88. Suretyship— See HiNDU L.\W— DEBTS. 

89. Surrender— Seelll'HDM LAW, 

(1) REVERSIONER. 

(2) Widow. 

90. Survivorship— See HINDU Law. 

(1) Joint Family. 

(.2) Succession. 

91. Texts. 

92. Inchastity—See HINDU LaW. 

(1) Maintenance. 

(2) SUCCESSION. 

(3) Widow. 

93. Unobstructed heritage — See HINDU LAW — SUC- 
CESSION. 

94. Usury— See DaMDUPAT. 

95. Widow — Adverse possession — AVd’rt/jf HINDU LAW. 

(1) ALIENATION. 

(2) Reversioner. 

(3) Succession. 

96. Widow's estate— See HINDU LAW, 

(1) Succession. 

(2) Widow. 

97. Wtfe—See HiNDU l.AW— MARRIAGE. 

98. Will. 
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HINDU 

ni. Alienation— co«/(j'.) ’ 

(w) Suit against, llOl. j 

(«) Validity, 1102. : 

(7) Manager of Endowment— See Hindu 

Law — R<ligious Eudo'wmtnt — ' 
Alienation, 

(8) Necessity, 1102, 

Co) Benefit to estate, 1103. 

(/>) Burden of proof, 1106. j 

(f) Business, 1109. j 

{d) Consent of co-parceners, 1110. 

(e) Debts, 1111. 

(/) Father— See also Hindu La-t^ | 
Alienation — Father ^ 1111, 

(f) House repairs, 1114. ; 

(/[) Interest, 1114. 

(/) Litigation. 1116. I 

(;■) Maintenance, 1118. 

(/S’) Marriage, 1118. 

(/) Partial necessity, 1120. I 

(w) Pressure, 1127. 

(«) Presumption, 1128. 

(o) Proof of. 1128. 

{p) Purchase of property. 1131. 

(^) Purchaser’s duty, 1131. 

(r) Purchaser’s rights, 1131. I 

(j) Recitals, 1131. 

(/) Religious ceremony, 1134. 

(«) Re-purchase of property,' 1135. 
{v) Sale to mortgagee, 1135. 

(tt») Test of, 1135. \ 

(.r) Widow (Limited owner). ^ i 

(/) Benefit to estate. 1136. 

{a) Benefit to reversioners. 
1136. 

(//■;) Burden of proof, 1136. 
(/;') Consent of reversioner— 
See Hindu law— Alienation 


^Wido'w. 

(v) Daughter's marriaee, 1138 
{vi) Dowry for daughter — See 
Hindu Law — Alienation — 
Necessity -Marriage. 1139. 
(rvV) Hu-sband’s debt, 1139. 
(r/iV) Interest, 1141. 

(ix) Land revenue. 1142. 

(;r) Maintenance, 1 142. 

(x/) Management, 1143. 

(xii) Meaning of, 1143. 

(xiii) Mother’s debts, 1144. 
(n't') Obsequial ceremonies, 1144. 
{xv) Pilgiimage. 1144. 

Powers of, 1144, 

(xi'i) Presumption, 1144. 

{xvii) Purchaser’s right, 1145. 
{x 7 -iii) Refund — See also Hindu^ 
la- 0 — Alienation— Refund, 1 147 
{xix) Religious ceremony. 1147. 
(x.r) Rent 1147. 

{xxi) Spiritual benefit. 1148. 
{xxii) Te'^t applicable, ll50. 

(xx a) Mis:ellaneous, 1150. 


(9) 

( 10 ) 

( 11 ) 

( 12 ) 

(13) 


(y) Miscellaneois. 

Partial enforcem nt, Il52 
Recitals, Il52. 

Refund, 1154. 

Setting aside, 115 d. 

Widow. 1159 

(a) Brrder of p;oof— See Hsu, in 

— .-Uienation — Ne:essity, 

(b) Compromise. 1159. 

(r) Consent of rever.'^ioner, IIOU. 


HINDU LAW— 

HI. Alienation— (C<7///i^.) 


(/■) Accepting benefit, 1160. 
(rV) After-born son, 1163. 

(m) Attestation, 1163. 

{iv) Burden of proof, 1164. 

(v) Effect of, 1164. 

(m) Execution by, 1168. 

(vii) Extent of, 1169. 

(via) Female reversioner, 1170. 

(ix) Non-objection, 1170. 

(x) Presumption, 1171. 

(x;) Ratification, 1173. 

(xrV) Reversioner purchaser, 
1173. 

(xiii) Validity, 1173. 

(d) Gift, 1174. 

(e) Maintenance — See Hindu Ijiw — 

Al ie nation — Necessity — Wi derw 
— Maintenance. 

(/) Powers of, 1177. 

(/) Rights of alienee — See Hindu 
Law — Al i enati on — Necessity, 
(h) Setting aside. 1178. 

(/) Miscellaneous, 1182. 

(14) Miscellaneous, 1183. 

IV, Ancestral estate — Stt Hindu Law — Joint 

family. 


V. Antecedent debt — See Hindu Law. 

(1) Alienation. 

(2) Debts. 

(3) Joint family. 

VI. Apostacy — See (1) Hindu Lau— Succession 
— Converts. 

(2) Caste Disabilities Rtnuval Art. 

Vn. Applicability, 1183.. 

(1) Aborigines of Assam, 1183, 

(2) Berar. 1183. 

(.3) Bhale Sultans, 1183. 

(4) Converts. 1184. 

(5) Cutchi Memons, 1185, 

(6) Dancing girls. 1186. 

(7) Dat Brahmans, 1187. 

(8) Dayanandis, 1187. 

(9) Gharbaii Gosavis, 1187. 

(10) Gond, 1187. 

(lOj (fl) Grahast Gosains, 1188. 

( 11 ) High caste Hindus in Punjab, 1188. 
U2) Illegitimate sons, 1188. 

(13) Jains. 1188. 

(14) Kayasthas, 1191. 

(15) Khoja Mahomedans, ll9l. 

(16) Kurmi Mahtos, 1191. 

(17) Lingayais, ‘1192. 

(18) Mahomedans, 1192. 

(19) Makkathajam Thiyyas, 1192. 

(20) Marathas, 1192. 

(21) Migr.ition, 1192. 

(22) Mithila, 1195. 

(23) Naiks. 1195. 

(24) Namboodris, 1196. 

(25) Out.'aste, 1196. 

(26) Powars, 1196. 

(27) Rajbansis, 1196. 

(28) Raj-Chaurasl, 1196. 

(29) kaj-gonds, 1197. 

(30) Rajputs, 1197. 

(31) Rao-Kathor Telis, 1197. 

(32) Sikhs, 1197. 

(33) Sodhis, 1197. 

(34) Tattans, 1198. 
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HINDU -LA^—iCoild.) . A t 

XXX. Exocutor—See Hituin 

XXXI. Family arrangement— See also Famih 

(irrangimcnt. 

(1) Binding natare, 1257. 

(2) Compromise of doubtful claim. 1258. 

(3) Contrary to Jaw, 1258. 

(4) Division of properly, 1259. 

55J necessity unnere.ssary. 1259. 

(0) iMinors bound, 1259. 

(7) No //aV dispute, 1259. 

(8) No transfer, 1260. 

(9) Stranger, 1260. 

(10) Valid arrangement, 1260. 

XXXII. Family dwelling house~See Hiudu 

(1) Joint faviily. 

(2) F<iKtition. 

XXXin. Family trade— See Hindu La-u’ ( 1 ) 

Alienation 
{2) Debts. 

(3) Joint family. 

XXXIV. Factum valet— See ///W« U-.o (\) 

Adoption. 

(2) Marriage. 

XXXV. Female’s estate — See Hindu Lato — Sue- 

■ cession. 

XXXVI. Firm —See Hindu La-,o — JoitU family 
— T rade. 

xxxvn. eift — See also Hindu Dsw (1) Aliena- 
tion. 

{2) Joint f;mily, \2(3\, j 

- • (1) Ab.solute estate. 1201. 

(2) Construction. 1262. 

(3) Death bed, 1266. 

(4) Father’s power, 1266. , 

(5) Formalities, 1266. 

- . (6) Law applicable. 1268. 

(7) Objects of, 1269. 

('8.) Powers of donor, 1269. ; 

(9) Presumption, 1269. ; 

(10) Proof of, 1270. 

(11) J^evocation, 1270. i 

(12) Widow, 1270. , 

(13) Miscellaneous. 1271. ' 

XXXVIII. Guardian— See Hindu Law-^Mino- [ 
rity and guardianship. 

XXXIX. Husband and wife— See Hindu Law— \ 
Marriage. \ 

XL. Idol — See Himltt Law—Religious Endow- \ 
ment. 

XLI. Dlegitlmacy — See Hindu Law— Succession, j 
X!liI Impartible estate, 1272. - 

(1) Accretions, 1272. [ 

(2) Alienation, 1274. j 

(3) Custom, 1276. , 

(4) Debts, 1278. i 

(5) Incidents of. 1278. j 

(6) Maintenance, 1278. ; 

(7) Proof of. 1279. | 

(8) Rights of junior members, 1279. | 

(9) Separation, 1281. j 

(10) Succession. 1283. 

(11) Miscellaneous, 1286. i 

XLIII. Inheritance — See Hindu Lazo—Succes- ; 

si on. I 

XLIV. Iiiterest— See Interest. \ 

XLV. JatoB— Sec Hi»<if-'.lAxtr-App1i(ability. i 


' HINDU LAW— 

XLVI. Joint family, 

(1) Acquisition— See Hindu Law— Joint 

family— Self-acquisiticn. 

(2) Alienation— See also (/) Hindu Laso— 

Debts. 

(/r) Hindu Laxo—Alienation. 1287. 

(u) Attachment, 1287. 

(^) Benefit— See zho Hindu Law ^ 

Alienation — Necessity — Benefit 
to estate, 1288. 

(r) Burden of proof^See Hindu 
Law — Burden of proof. 

(rf) Consent — See Hindu Lan^ 
Alienation — Necessity— Con- 
sent of eo-parcaiers, 1288.. 

C^) Father. 1288. 

• 

(/) After born son — See i7;W« 
Law — Alienation — 
Father. 

(/V) Antecedent debt — See 
Hindu Dr.o — .Alienation 
— Father — Antecedent 
debt. 

{Hi) Benefit, 1288. 

{iv) Burden of proof 1288. 

(v) Gift. 1288. 

(?'/) Immoral debt, 1288. 
ivii) Necessity— See Hindu Law, 
— Alienation Ne.essiiy— 
Father, 

(via) Powers of. 1288. 

(r.r) Right of alienee — See 
Hindu Law — Alienation 
— Father. 

(ur) Setting aside — See Hindu 
Law — Alienation —Set- 
ting aside. 

(xf) Son bound. 1289. 

{xii) Validity of, 1289. 

(/■) Gift- — See Hindu Low — Gift. 

{g) Liability, 1290. 

(/;) Manager. 1290. 

(i) Necessity, 1290, 

(/) Partition. 1292. 

(^) Rights of alienee, 1293. 

(/) Setting aside, 1294. 

(m) Subsequent birth, 1295. 

(n) Suit to enforce. 1296. 

(i>) Validity of, 1296. 

(р) What is, 1297. 

(3) Ancestral property, 1297. 

(4^ Benami, 1299. 

(5) Breaking of. 1299. 

(6) Constitution of, 1299. 

(7) Contract, 1300. 

(8) Customary Law. 1300. 

(9) Dancing girls, 1301. 

(10) Dayabhaga, 1301. 

(11) Exclusion, 1301. 

(12) Family property, 1302. 

(ff) Accretion, 1302. 

(b) Burden of proof, 1302. 

(с) Common stock, 1303. 

(d) Conduct of mernbers, 1303. 

(e) Exchange, 1303. 

(f) Joint acquisition, 1303. 

(g) Liability to attachment, 1304. 

(A) Nucleus, 1304. . 

(/) Parlibillty, 1305. 
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HINDU LAW— (CW,*-.) . HINDU LAVf~{Co>Ud.) 


XLVII. Legal necessity— See ///«</« law. 

(1) Alicnaiian. 

(2) Debts. 

(3) Joint family. 

XLVni. Legitimacy— See Hindu Law—.Suc- 
ccssioft. 

XLIX. Limited owner— See Hindu La-.: — 
IVidouf. 

L. Mahant — See Hindu La-.o (1) Religious 

endo-.oment, ' 

(2) Religious office. 

LI. Maintenance. 1368. 

(1) Amount of, 1369. 

(a) Alteration in, 1369. 

{b) Appellate Court. 1369. 

(f) Estimation, 1369. 

{d) How determined, 1370. 

{/) Objeaions to, 1372. 

(/) Procedure, 1372. 

(/) Quantum, 1373. 

C/5) Rate, 1373. 

(2) Arrears of, 1373. > 

(3) Attachment of right, 1375. 

(4) Charge, 1375. 

(5) Claim for, 1376. 

(6) Decree. 1377. , 

(7) Deed, 1378. ' 

(8) Liability, 1379. 

(9) Persons entitled to, 1380. 

(10) Suit for, 1384. 

(11) Transfer of family property, 1385. 

(12) Widow. 1386. | 

(13) Will, 1388. ! 

(14) Miscellaneous, 1388. | 

IiII. Manager — See Hindu Laxo (1) Alienation — 
Manager. 

(2) Joint family— Manager . 

LIU. Marriage— See also Hindu Laxo {V) Alie- 
nation. 

(2) Debts. 

(3) Joint family. 

fl) Ceremonies, 1389. 

(2) Custom, 1390. 

(3) Dissolution, 1391. ! 

(4) Divorce, 1391. j 

(5) Factum valet, 1392. j 

(6) Form.s of, 1392. 

(7) Identity of caste, 1393. 

(8) Legitimacy, 1393. | 

(9) Prohibited Degrees, 1394. j 

(10) Presumptions as to legality, 139*!. I 

(11) Re-marriage, 1395. , 

(12) Restitution of conjugal right. 1396. 

(13) Validity, 1397. 

(14) Who can give in marriage, 1399. • 

(15) Miscellaneous, 1399. 

LIV. Migrating family— See Hindu Law— 
Applicability and custom. 

LV, Minority and guardianship. 1399. 

(1) Benefit to estate, 1400. | 

(2) Brother, 1400. 

(3) Compromise by guardian, 1400. 

(4) Father’s power to appoint, 1400. 

(5) Grandmother. 1401. 

(6) Husband, 1401 . 

(7) Joint family, 1401. 

(8) Liability. 1401. j 

(9) Marriage, 1402. 

(10) Mother, 1402. 


LV. Minority and guardianship— (Cc^W.) 

(11) Powers of, 1403. 

(12) Who can be, 1404, 

LVI. Mitakshara— See Hindu Laxir— Texts. 

LVn. Mortgage— See Hindu Laxv—Alienation. 

LVUI. Mutt — See Hindu Lsxu (1) Religious 
endowment. 

(2) Religious office. 

LIX. Nattukottai Chettis— See Hindu Law^ 

Applicability, 

LX. Obstructed heritage— See Hindu Laxo— 
Succession. 

LXI. Partible property— See Hindu Laxo—Par‘ 

tition, 

LXII. Partition, 1404. 

(1) Accounts, 1404. 

(o) Absence of fraud, 1404. 

(.b) Agreement. 1406. 

(<■) E.\cluded co-sharer, 1406. 

(</) Manager, 1406. 

(^) Mesne profits, 1407. 

(f) Mode of taking, 1408. 

(g) Nature of, 1408. 

(a) Past transactions, 1408. 

(0 Presumption, 1409. 

(2) Agreement, 1409. 

(3) Alienation, 1410. 

(4) Award, 1412. 

(5) Burden of proof, 1412. 

(6) Custom 1413. 

(7) Daughters, 1414. 

(8) Declaration of intention, 1414. 

(9) Division in status, 1419, 

(10) Effect of, 1420. 

(fl) Interpretation of decree, 1420. 

(b) Joint business, 1420. 

(e) Jointness of father and son, 1421. 

(d) Minor, 1422. 

(e) Presumption of tenancy in com- 

mon, 1422. 

(/) Re-unlon, 1424. 

(g) Separating members, 1424. 

(A) Separation of one. 1424. 

(r) Subsequent separate ac(|vusilioii, 
1428. 

(11) Equities, 1428. 

(12) lividence of, 1429. 

(fl) Admission, 1429. 

(b) Agreement unnecessary. 1429. 
(r) Cessor of comniensality, 1429. 
Of) Dealings inter se, 1430. 

(e) Deed inadmissible, 1431. 

(f) Defining shares, 1431. 

(g) Exclusive possession, 1431. 

(Aj Facts not proving, 1432. 

(/) Gift of share, 1433. 

(/) Intention necessary, 1433. 

(A) Joint payment of taxes, 1433 
(/) Official Records, 1433. 

(m) Possession of property, 143?. 

(«) Proof of date, 1435. 

(fl) Rebuttal, 1435. 

Cp) Reference to arbitration, 143?. 
(^) Relinquishment of share, 1436. 
(/) Separate dealings, 1436. 

(j) Several indications, 1436. 

(t) Suit, 1437. 

(13) Father, 1438. 
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HINDX7 LAW — {_C(»ud.) 

LXXVUI. Separate property— See Hindu 

— Joint family. 

Shebait See Hindu Jaw — Religious 
cndcnvmenl. 

LXXX. Shraddha-See Hindu Law—Religious 

Ceremonies. 

LXXXI Sikh— See Hindu Law — Applicability. 

LXXXII. Son’s liability— See Hindu Law— 
Debts. 

LXXXni. Son’s obligations— See Hindu Law 
— Debts. 


LXXXIV. Spes SUCCessionlS— See Hindu Dio 
— Reversioner —Right of . 

LXXXV. Spiritual office-See Hindu Diw- 
Religious endowment. 

LXXXVI. Stridhanam, 1523. 

(1) Husband’s rights. 1524. 

(2) Limited Estate, 1524. 

(3) Personal grant, 1524. 

(4) Plea of, 1524. 

(5) Power of disposal, 1524. 

(6) Presumption, 1525. 

(7) Reversion, 1525. 

(8) Succession, 1525. 

(a) Blood relations, 1525. 

{b) Brother, 1526. 

(r) Custom, 1526. 

{d) Daughter. 1526. 

{e) Daughter’s daughter, 1526. 
if) Daughter’s son. l527. 

(y) Form of marriage, 1527. 

(*) Non-heirs, 1527. 

(/•’» Order of. 1527. 

(/■) Reversion. 1528. 

{k) Second marriage, 1528. 

(/) Sister. 1528. 

(ot) Son, 1528. 

(«) Unmarried female, 1529. 

(9) Sulka. 1529. 

(10) What is, 1529. 

(11) What is not, 1530. 

LXXZVU. Succession, 1531. 

(1) Adopted son — See Hindu Law— Adop- 

tion. 

(2) Ascetic, 1531. 

(3) Bandbus. 

{a) Atma bandbus, 1532. 

(i) Father's sister’s son’s son, 1532. 
(c) Males and females, 1532. 

(</) Mitakshara list not exhaustive, 

1533. 

(e) Nearness of blood, 1534. 

(f) Non-heirs, 1535. 

(/) Order of, l535. 

(/4) Precedents, l535. 

(i) Spiritual benefit, l536. 

(4) Brother, l536. 

(5) Burden of proof, 1536. 

(6) Co-heirs, 1536. 

(7) Converts, 1538. 

(8) Custom, 1539.1 

(9) Dancing girls, l540. 

(10) Daughter, l541. 

(11) Daughter-in-law, 1543, 

(12) Daughter’s son, 1543, 

(13) Degraded woman, l543. 

(14) Exclusion from, l544, 

(15) Female heirs, 1547. 



HINDU LAW— (Cc>wr<f.) ... 

LXXXVII. Siiccession^(Cwrr(/ ) - ^ 

(16) Half blood, 1547. 

(17) Heritable property. 1548. 

(18) Illegitimate children, 1549. 

(19) Mother, 1552. 

(20) Non-heirs, 1553. 

(21) Per capita and perstitpes, 1553. 

(22) Primogeniture, 1554. 

(23) Pupil, 1554. 

(24) Rules of, 1554. 

(<*) Agnates. 1554. 

(3) Alteration, 1554. 

(r) Collateral succession, 1555. 

(d) Counting of degrees, 1555. 

(r) Dayabhaga ami Mitakshara. 15S.S. 
(/) Equitable estate, 15.'5. 

(g) Escheat, 1555. 

{h) Husband and wife, 1555. 

(/) Maintenance, 1556. 

(/■) Non-heirs, 1556. 

(.^) Representation. 1556. 

(/) Reversion, 1556. 

(ot) Sind, 1556. 

(«) Spiritual benefit, 1557. 

(o) Sudras, 1557. 

ip) Tenancy-in-common, 1557. 

(25) SamanodaUas. 1557. 

(26) Sapindas, 1558. 

(27) Shebaitship — See Hindu Law — Reli- 

gious endo^.onunt—Ri ghts 
of founder. 

See also Hindu Law — Re- 
ligi otts endowment — De- 
volution of officeShebait- 
ship, 1558. 

(28) Sister. 1558. 

(29) Sister’s son, 1558. 

(30) Son, 1558. 

(31) Son-in law, 1559. 

(32) Succession certificate, 1559. 

(33) Survivorship, l560. 

(34) Tenancy Lands, 1560. 

(35) Vested interest, 1561. 

(36) Widow, 1561. 

(37) Miscellaneous, l562. 

LXXXVm. Suretyship— See Hindu Law- 
Debts. 

LXXXIX. Surrender — See Hindu Law (1) Re- 
versioner 

(2) Widow. 

XO. Survivorship — See Hindu Law (1) Joint 

family 

(2) Succession, 

XOI. Texts, 1562. 

(1) Commentaries, 1562. 

(2) Dattaka Mimansa, 1562. 

(3) Mayukha, 1562. 

(4) Mitakshara, 1563. 

(5) Rules of, 1563. 

(6) Sources, 1564. 

XCU. Unchastity— See Hindu Lia»(l) 

tenancc. 

(2) Succession. 

(3) Widow, 

XCm. Unobstructed heritage — Sec Hindu 

I^w — Succession. 

XOIV. Usury— See Jnteresr, 
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XOV. Widow. 1564. 

(1) Acceleration, 1564. 

(2) Accomalations, 1565. 

(3) Acquisition, 1566. 

(<j) Burden of proof, 1566. 

{b) Intention, 1567. 

{c) Nature of, 1569. 

{d) Presumption, 1570. 

' (if) When accretion, l57l. 

(4) Administratrix, 1572. 

(5) Adverse possession — See also Hindu 

Law (I) Alienation. 

(2) Reversioner. 

(3) Succession, l572. 

(a) Absolute title, 1572. 

{b) Burden of proof, 1574, 

(r) Limited estate, 1574. 

Id) Reversioner, 1575. 

(r) Starting point, 1577. 
in Test of, 1577. 

(6) Compromise, 1578. 

(7) Co*widows, 1581, 

(8) Debts, 1583. 

(9) Decree for or against, 1586. 

(d) Mortgage decree, 1586. 

(^) Personal, 1587. 

(tf) Purchaser’s title, 1587. 

(rf) Reversioner, 1588. 

(10) Maintenance — See Hindu Law — Main- 

tenance — Widow. 

(11) Nature of estate, 1592. 

(12) Necessity-^See Hindu Law — Alienation 

— Necessity — Wi dcrw. 

(13) Powers of— -See also Hindu Law — 

Alienation-^- Necessity— Widow, 

1594. 

(14) Remarriage — See also Hindu Law — 

— Succession — Widow, 1596. 

(15) Representation of estates, 1596. 

(16) Surrender, 1598. 

(a) Consent of reversioner, 1598. 

(3) Co-widow, 1598. 

(«■) Devise to divide, 1599. 

(<f) Divesting whole, 1601. 

(/) Efifect of, 1603. 
if) Formalities, 1604. 

(^) Ignorance of right, 1605. 

(^) Omission of portion, 1605. 


XVlll 

HINDU IiAW~(Contd.) 

XOV. Widow— (Contd.) 

(16) Surrender— {Contd?) 

(/) Prior alienation, 1605. 

(;■) Provision for maintenance, 1605. 
{k) Several reversioner, 1608. 

(/) Subsequent adoption, 1608. 

(17) Uncbastity, 1609. 

(18) Waste, 1609. 

(19) Widow’s estate, I6l0. 

(20) Will, 1611. 

(21) Miscellaneous, 1612. 

XCVI. Widow’s estate— See Hindu Law (1) 

Succession. 

(2) Widow. 

XCVII- ^fife^~See Hindu Law— Carriage , 

xcvnr. wui, 1612 . 

(1) Absolute estate, 1613. 

(2) Charity. 1616. 

(3) Construction, 1616. 

(fl) Absolute estate, 1616, 

(3) Estate of inheritance. 1620. 

(c) Exclusive property, 1620. 

{d) Illustrations. 1620. 

(^) Legatee, 1623. 

(/■) Life estate, 1623. 

{g) Meaning of words, 1623. 

(A) Reversion, 1624. 

(0 Rules of, 1624. 

(/) Trusts. 1625. 

(it) Void bequest, 1625 

(4) Contingent bequest, 1626. 

(5) Gift, 1627. 

(6) Joint tenancy, 1628. 

(7) Life estate, 1630. 

(8) Partition by father, 1630. 

(9) Persona designata^ 1630. 

(10) Presumption, 1631. 

(11) Proof of, 1631. 

(12) Revocation, 1631. 

(13) Setting aside, 1632. 

(14) Suit on, 1632. 

(15) Testamentary capacity, 1633. 

(16) Testamentary guardian, 1633, 

(17) Testamentary power, 1633. 

(18) Unborn child, 1633. 

(19) Validity of bluest, 1634. 

(20) Vested interest, 1636, 
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HINDU LAW^Adoption—Affillatioa. 

HINDU LAW— 

—Adoption. 

Affiliation. 

Agreement. 

Authority. 

Burden of proof. 

Capacity to take. 

Ceremonies. 

Custom. 

Dancing girls. 

Divestment of estate. 

Dwyamushyayana. 

Eligibility. 

Estoppel. 

Evidenoe. 

Factnm valet. 

Relationship. 

Rights of adopted son. 

Setting aside. 

Texts. 

Yalidity. 

Widow. 

Hlsoellaneons. 

—Adoption— Affiliation. 

^—"^Affiliation deed declaring a boy os a 50» — 
Deed making no refere-nce to executant's death— Docu- 
ment not styled as will — It does not make the son an 
adopted son. 

An affiliation deed executed bj the last male 
holder and which was relied upon to validate the 
adoption contained : “ Further you. becoming a 
son to me, will bo such an owner of all my pro- 
perties as a son is.” There was no referenoe to 
executant’s death and the document was not styled 
as a will. 


Held, that the clause cannot amount to a gift or 
transfer of all deceased’s properties. At best, it 
contemplates that the alleged adopted son should 
be associated with him as a joint owner on the 
footing that both are members of a joint family. In 
the absence of an adoption, they cannot be members 
of a joint family, but may become tonants-ia- 
common, i.e., the document might be a gift of an 
undivided half of the properties if there are appro- 
priate words indicating gift : 12 L. W. 660, 
{Coutts-Trotter, C. J, and Ramesam, J.). Subappa 
V. Sttnbabamua. 107 I. C. 141= 

A.I.R. 1928 Mad. 176. 

— Aaoptiott — Agreement. 

■ —Sumaraswamy Sasiri, J,— Adoptee a major— 
Agreement to pay widow’s debts m legal — Agreement 
w give a sl^re of property instead of paying debts — 
^^anty of— {Odgers, J).— Adoption made with the 
sole destre of dividing the inheHlance with the adopt- 
td jon%8 %ny<aid^[Odgers and Jackson, JJ.). 
betUement with adopted son preserving half estate to 

iBindu Law, A. I. R. 1927 P. C. 

^iumara^mi Sastri, J.-u the adopted son is at 

oapable of contcaoting, 
t^M 18 nothing illegal m the widow requiring the 

*2 I* adopted son, 

netead of undertaking the burden, thinks that it 
ifllnhis mtemsts togetan unburdened share of 

the estate and makes the widow to pay her debts 

nnJ ?!?“ to the aLption would 

n^o^fc be invalid as being made from a oonupt motive 

The case may he difierent if the widow had not 

proportion of the estate , 
fw n disproportionate to the debts 

that the Oourt can on the evidence treat it as a 

under the 

guise oi an adoption to get a large share, of her 


HINDU LAW— Adoption— Agreement. 

husband's estate to herself: A.I.R. 1927 P. C. 139, 
Rel. on. 

Odgers, J , — As in the case of a surrender by a 
widow to a reversioner, so in an adoption, the 
operation must not be a mere device to divide the 
estate with the reversioner. An adoption is invalid 
if it is made with a oorrupt motive namely, the 
solo desire of dividing the inheritance with the 
adopted son. {Kumaraswami Sastri, Odgers and 
Jackson, JJ.). Kbishnayya rao v. Rajah op 
PlTTAPUB. 116 I.C. 673=51 Had. 893^ 

28 H.L.W. 422= A.I.R. 1928 Had. 994- 

55 M L. J. 894 (F.B.). 
—Agreement to secure benefit to widow's friends 
or relatives is not legal. . (Afeurs, C. /.)—// adoptee 
is major, such agreement is binding (Sulaiman, J.), 

Mears, C.J.—k Hindu widow when making an 
adoption can impose stipulations which are rea* 
sonable and proper for her own protection; agree* 
inents for maintenance, and at times management 
of the property are deemed as valid. But a widow 
oannot be permitted to benefit her own relatives 
and friends and bargain for money or property to 
be made over to them as a condition of the adop* 
tion. She is not entitled in law to propose any 
arrangement in favour of her relatives which 
could diminish the value of the ancestral estate. 

Per Sttlqtwiart, J". — Even if the adopting widow 
has no power to impose conditions on her would- 
be adopted son, the adopted son. if of age is not 
prevented from undertaking a liability on himself 
for consideration of being adopted. The adopted 
son would bo bound by his agreement not 
because the widow had power to impose suoh 
condition on him before adopting him but because 
be himself entered into an agreement in lieu of 
consideration. The defendant is bound not by 
the authority of the widow but by his own agree- 
ment, {Wears, C .J . and 5ulaiman, J.). Mittar 
Sain v. Bata Ram. SO i.c, ICOOs 

24 A.L.J. 185= A.I.R. 1926 All. 191. 

——Agreement to adopt is a good consideration 
{Sulaxman, J,). 


w aaopc a partioujar man is a eood 
consideration for the adoptee’s entering into ac 
agreement in>idow '8 favour or according to hei 
Wishes. C.tT* dud SuIairMti. J,). Mittah 

Sain v. Bata Ram. SO j q iqqos 

24A.L.J.18S=A.I.R.ig26 AI1194 

^Sfipttlofions by widow with the adoptee— Vali 

Adoption of an adult by a Jain widow— Adopted 

getting large property on account 
of adoption— Agreement by the adoptee as oondl 
tion precedmt to adoption, to give some propertv 
to widow 8 brothers is binding as being supported 

by good ooasidemtion. (Lindsay. J., dissenting). 

— A Hindu widow, about to make 
an adoption to her husband oannot stipulate foi 
pits of her husband’s estate to be made to her re* 

Btrangers by the adopted eon after he 
18 taken m adoption. She oannot make the adon- 
tion upon the adopted son’s agreeing to parry out 
herdireotions to make suoh gifts. To allow an 
rrangement of this nature to be carried oat would 

do indirect ; whit 

the Hindu Law forbids her to do direoUy • 

^ enforced. Any attempt te 

thS oonditioDB 

the conditions are void and the eon takaaTki y* 7 » 
frwfrom them. Auadoptive^hMoaTauSif®^^? 
»dopting a Bpn Impose suoh oondllionB ajhat ff ’ y j 
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HINDU LAW— Adoption— Agreement. 

fit upon the enjoyment of his property by the 
adopted son. A widow, however, stands in a very 
different position. It is legitimate for a widow on 
such occasions to impose conditions for her own 
benefit provided they are reasonably designed for 
her own protection. The widow, although the 
estate is divested from her by the act of adoption, 
is nevertheless entitled to maintenance and may 
for that purpose make provision for the protection 
of the estate in her own interest. The question in 
all cases is whether the stipulations are reasonable. 
If they arc unreasonable, such as giving the widow 
absolute powers of disposition over the property, 
they should be rejected. In the United Provinces 
the' consent of the husband is essential for an 
adoption by a widow, and while consent so given 
would justify the widow in imposing reasonable 
conditions for the protection of herself and the 
•state from which she is entitled to draw main- 
tenance, it would not be readily assumed that the 
husband consented to arrangements made by the 
widow at the time of adoption whereby extensive 
portions of his estate could be transferred by way 
of gift to the mtmbe rs of his wife’s family. The 
invalidity of such conditions cannot be cured by 
showing that the adopted son, a person of full age, 
assented to them. The invalidity arises out of the 
inherent disability of the widow under the Hindu 
Law to give away portions of her husband’s estate 
and an attempt to impose conditions which would 
lead indirectly to such alienations being made is 
absolutely void as being ultra vires. Even if it 
can be deduced from the language of the deeds in 
the case that all the formalities necessary to the 
execution of a deed of trust had been carried out, 
the purpose of the trust being unlawful the trust 
could not be enforced. [Lindsay and Mukerjt, JJ.). 
MITTAB SAIN data HAM. ^ ” If ' 

.Agreement between adoptive and natural 

father whereby adoptive father rese^es full powers 
of disposal over his property is not binding on tjo 
adoptee as being opposed to the 
Hinau Law of adoption. [Macleod, C.J. <*”4 Co?/rt;w, 

T \ PARVATIBAI V. YISHVANATH* 92 LC. 4— 

27 Bora. L.R. 1509=A.1.R. 1926 Bora. 90. 
Adoption induced by promise of maintenAnce u 

adoption of a boj ia a religipna act and is 
one which is necessary tor the saivatlon of the soui. 
?“» person is asked to adopt a hoy by the prora.se 
of sufficient means to maintain himself and the 
borthe adoption induced by such proinise will 

^veSing^aloptlolTa'*' (PsVdos? and wjkr JJX 
S=bL. I NA«AyAtUBA.a. 9JJX. «2= 
24M.L.H. fio 51M.L.J. 366. 

Collateral arrangement between adaptor and 

'adopl^s natural father does not make the adoption 

invalid declared invalid by 

An collateral arrangement of contract 

rf asoo of ween the adopter and the ad^optee s 

entered Into b.tw incalculable harm to 

adoption is to be declared 
the adopted c ^ny arrangement, between per- 

inval.d by control. [Case-law refer- 

sons over whom be na SUBBABAJU 

to.) M.L.W. 716- 

t,. NABAVANABAJU. 97 1093=31 MX.J. 366. 

^'^'^hiiMtural father with adoptive 


HINDU LAW— Adoption — Agreement — Ante- 
adoption. 

by deed inter vivos or will— Agreement made at time 
of adoption— Adopted son benefitted— Latter is 6ound 
by agreement. 

Per Spencer, Ofg. C.T.—li an adoption and a dis- 
position of his property by the adoptive father form 
part of one transaction, the adopted son never 
acquires any interest in the property disposed of 
and no question can arise as to his guardian’s com- 
petency to deal with it. 

Per Kumarastoamy Sasiri, J. — Where an adop- 
tion is made by a Hindu who at the time of adop- 
tion had absolute power of disposal over the 
property, an agreement between the natural father 
and the adoptive father as regards alienations 
which the adoptive father wants to make either by 
a document tnf«r vivos or by will binds the adopted 
son in all cases where such an agreement would be 
for bis benefit. There is no reason why the rights 
of the boy to be adopted should be tested with 
reference to what his position in the family would 
be after the adoption and to see whether the 
adoptive father could, after the adoption, have 
made the alienations which are disputed. The 
right of a Hindu father to give his son in adoption 
is not governed by any questions of benfit to the 
adopted bov. For it is perfectly competent to the 
natural father to give his boy in adoption to a 
pauper and thus deprive his son of any interest in 
the natural father’s property. If the adopting 
father would not make the adoption but for the 
conditions agreed to by the natural father and if in 
spite of those conditions the adopted son would be 
benefitted, there is no reason why the transaction 
should not be tested like .my other agreementen- 
tered into by the natural father as guardian of his 
own son. [Case-law discussed.) [Spencer, Offg. C, J. 
and Kumaraswami Saslry, J.). KBISHNAUURTHY 

AIYAR V. KRISHNAMURTHT AlYAR. 

85 I.C. 882=1925 M.W.N. 632^ 
A.I.R. 1925 Mad. 932=49 M.L.J. 252. 

— Adoption— Agreement — Ante-adoption. 

Ante-adoption arrangement giving portion of 

properly absolutely to adoptive mother— Such arrange- 
mentis binding on adopted son. 

Where in an ante-adoption agreement made witn 
the consent of the natural father of the niinot 
adopted son, it was arranged that a portion 
adoptive father's propertywould be given abselutely 
to the adoptive mother, and the arrangement is fait 
and reasonable and beneficial to the adopted son, 
the agreement is binding on the adopted son 
although it purports to give absolute pro^rty to 
the adoptive mother: A.I.R. 1927 P. 0. 139, 
and Expl. [Ramesam and Venkatasubba 
T. RAJU V. NAOAMMAL. 113 I- C. 

52 Mad. 128=29 M.L.W. 77 = 1928 M.W.N. 732-- 
A.I.R. 1928 Mad. 1289 = 66 M.L.J. «• 

Natural father consenting— Validity 

ments are valid by custom to the extent of creating iije 
interest in adopting widow even in whole pro^ty- 
But it is quite different when the 
antecedent to the date at which the 
meant to take effect. The rights which ® . j* 
adoption arc immediate* and the disposi ^ 
given effect to, is jnconsistent with these- ghte 
.and cannot of itself vi ^iropria affect 
oases, it is impossible to ascrite any va 
guardianship power of the natural *0 

Vhe son as to property, in which he Ya“ 

interost until the time when ‘I*® 8““fv"“aooW« 
ceased, nor can the case be solved by 
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of approbate and reprobate, for the doctrine of ap- 
probate and reprobate assumes election and the 
adopted son has no election. He cannot undo the 
adoption and bo as ho was. Tho same fact destroys 
tbc idea of conditional adoption, Tho adoption can* 
not be undone : it cannot, therefore, be conditional. 

The only ground on which such arrangement can 
be sanctioned is custom and it seems that custom 
has sanctioned such arrangements in so far as they 
regulate the right of the widow as against the adopt- 
ed son. It seems part of the custom that one sin- 
qu$ non of such arrangemeut should be the consent 
of tho natural father as showing th.at the arrange- 
ment is for the advantage of the boy, and that the 
mere postponement of his interest to the widow’s 
interest, even though it should be one extending 
to a life-interest in the whole property, is not in- 
compatible with bis position as son. 

As soon however, as the arrangements go beyond 
that, i.e., either give the widow property absolutely 
or give the property to strangers, it seems that no 
custom as to this has been proved to exist and that 
such arrangements are against the radical view of 
the Hindu Law. It cannot be laid down as a gene- 
ral proposition that all arrangements, consented to 
by a natural father, and of benefit to the hoy, in 
the sense that half a loaf being better than no 
bread, he is better with an adoption with truncated 
rights than with no adoption at all, are valid: 
Opiniouof J’ttrrnn, J"., in 11 Bom. 881, Notappr • 
9 Mad. 91 (P.0,) and 16 Cal. 656 (P.C.), Sxpl. and 
Dist. {Bombay and Madras cases discussed.) (Kis- 
eount Dunedin.) Krishnamubty t;. Krishna- 
MTJBTY. 101 1.C. 779=50 Had. 308= 

29 Bom. L.R. 969=1927 M.W.N. 467 = 
S* I.A. 248=43 C.L.J. 620= 31 C.W.N. 910= 
4 O.W.K. 621=39 M.L.T. 82=26 M.L.W. 186 = 
. , 23 A-L.J. 945=8 P.L.T. 719= 

A.I.R 1927 P.C. 139 = 53 M.L.J. 87 (P.C.). 

'^-Adoption— Authority. 

Conditional. 

Oonaent. 

Oonstruotlon. 

OO’VidOHB. 

Determination of. 

Nocesilty of. 

Proinmptlona abont. 

Prohibition. 

Proof of. 

Setttog aside, 
who oan giYe. 

-Adoj ^lOB-Anthority-CondUlonal. 

™ni w-?i ?• wife to adopt by his 

particular family 

should be adop ed in first place^Daughter’g -on 

from that family adoDted~Ad«ntj«l!^ ^ ® i?? 

mder will, (5ulainuin and Kendal? JJ ) Bei7ra t 
SABAN SINGH 0. BaSANI SlNGH. 118 I 0. 154= 

-^e authotUj gl™ hy by h"’ ' ui 

to his widows to adopt was as follows •“ if 

brother rho'^ald begot Borjou shoSI 
J^Udren you!?r"‘dB”ir"‘’ 

Of doUg BO aod ot 0 1 Jo when you wish to do”™" 

adoption nmdo by the widows was not of a stm 
of the younger brother. ■ “ 

BWd, that it was only in the event 

Laving more than onT^Jon* that 
the tMtator intended that his widows iLv ?f 

Mye po objection, adopt one of^^is wnY 

ip only if the widows should be desi- 

V D. D. VOL.-m— 64 
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rouB of doing so, it is stated that they should take 
in adoption one of the (.sons of the brother. The 
adoption therefore was valid. (Srinivasa Aiyangar 
and Reilly, JJ. ). Tiruvengataratnam v. But- 
CHAYYA. 113 I.C. 347=52 Mad. 373= 

28 M.L.W. 727=1928 M.W.N. S3ss 
A.I.R. 1929 Mad. 11=55 M.L.J. 737. 

4 

Particular person named—If there was any 

obstacle, another was to be adopted — Existence of 
obstacle or bona fide doubt ilxat it existed — Adoption 
of another is valid. 

Written permission* to adopt stated that a step- 
brother was t.« be adopted but aoy other person 
may be adopted “if there be any obstacle to take 
him” (the step-brother), “in adoption according to 
the Shastras”. In Dataka Himansa there is a 
prohibition against the adoption of a step>brother 
and certain lawyers who were consulted gave their 
opinion against the adoption of a step-brother. So 
aoother person was adopted, 

Held, that it was a valid adoption as there was 
either a prohibition against the adoption of a step- 
brother or at least a bona fide doubt as to its 
validity : 21 All. 412 (P.O.) ; (1863) W. R. Spc. No. 
121 ; (1868) 12M.I.A. 897 (P.C.) and 3 Mad. 15, Ref. 
(Ross and Wort, JJ.).' RAJENDRA Prasad v. 
GOPAL Prasad. 108 I.C. 543=7 Pat. 245 = 

9 P.L.T. 123= A.I.R. 1929 Pat. 51. 
—Adoption— Authority— Consent. 

■Mere presence of reversioner is not consent. 


Per Kumaraswami Sastri and Reilly, JJ . — If the 
adoption was made on the footing of the consent 
by the son, the mere presence of the next presump- 
tive reversioner when the authority was given 
would not make the adoption valid if the consent 
of the son on the basis of which the adoption was 
made is not proved or is invalid. (Couffs Trotter, 
C.J., Madhavan Nair and Jachson, JJ.). Anna- 
PUBNAMMA V. APPAYYA SASTRY. 119 I.C. 389 = 

52 Mad. 620 = 29 M.L.W. 858= 
A.I.R. 1929 Mad. 577=56 M.L.J. 760 (P.B.). 

Son's consenf is sufficient. 

^ Pet Full Bench . — The assent of a son to an adop- 
tion by his mother is sufficient assent under Hindu 
Law to validate the adoption where there is no 
change in the oiroumstances and there are no other 
grounds for the -next presumptive reversioner to 
objeot to the adoption when actually made. Tho 
fact that the son is not alive when the adoption is 
actually made does not render his consent inefieo- 
toal nor can the adoption be vitiated merely be- 
cause the son has no proprietary interest to lose by 
the adoption when actually made or beoause it 
tends to defeat the reversionary tight of other 
sapindas: 12 M.I.A, 397 (P.O.); 26 Mad. 627- 
A.r.R. 1918 P.O. 97 ; 1 Mad. 69 (P.O.) : 1 Mad. 174 
(P.O.) ; 41 Mad. 60i ; A.I.R. 1925 Mad. 67 : A.I R 
1926 Mad. 916, Rsl. on ; A.I.R. 1920 P.O. 4, Ref. ’ 
^ Mad. 145, Expl. {Coutts Trotter, C.J., Madhavan 
Watr, and Jackson, JJ.), Annapdrnamma o. 
Appayya. 119 I.C. 389=52 Mad. 620= 

29 M.L.W. 858= A.I.R 1929 Mad. 317= 

56H.L.J. 760 (F.B.). 

-—Sa^^-WitMding of consent ^ impremr 

^iwes-What are--When Court can question 
hold%ng of consent. 

ZumBroOTom S<«(ri, J.-Tho Sapinda is not an- 
titled to withhold his consent from corrupt or im- 
proper motives. What ho has to see is the interaat 
of the family to which adoption is madrand tte 
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The position of the next sapindas whose consent 
is necessary is that they are, by virtue of the rela- 
tionship, competent advisers of the widow and pro- 
per Judges of the propriety of the act of the widow 
in making the adoption. Where a sapinda sets up 
an agreement between his father and the widow’s 
husband which according to him prohibits an adop- 
tion even when such a contention has been set up 
by his father in a previous litigation and negatived 
and persists in this objection and where he says he 
is not going to give up his reversionary right to 
succeed by consenting to the adoption the sapicda 
cannot be a competent Judge of the propriety of the 
widow’s act or a competent adviser. If the position 
of the sapindas is that of a domestic forum then 
the moment one of the Judges takes up the grounds 
above mentioned as reason for the dissent he ceases 
to be one who could be a member of the forum and 
the widow isentitled to look to the consent of other 
sapindas. The fact that he would lose the estate 
if an adoption was made and the fact that the boy 
chosen is a son of his enemy would not render his 
grounds of objection to give consent proper. 


Odger$, J . — The law has set up what may be 
called a domestic tribunal, namely the sapindas, 
who are to judge as to the contemplated action of 
the widow in making the adoption. Their decision 
or at least their refusal is only to be canvassed if 
the refusal is obviously improper. A sapinda is 
entitled to show that if the adoption is not under- 
taken with any honest or spiritual purpose, it is 
undertaken out of spite with a view to put him to loss 
and make a gain for the adopter since he is thereby 
merely amplifying or explaining his grounds for 
asserting that there is no honest purpose in the 
adoption, 

Jackson, /.—If a sapinda has for good reason 
refused his consent, it is nob for the Courts to go 
behind his action, by introducing principles of 
equity which in other circumstances may prevail 
in England. 

It cannot be said that a sapinda’s judgment is 
vitiated from the outset on account of his personal 
interest. So long as he has exercised a reasonable 
judgment, and is not actuated by motives of fraud 
or corruption, his decision must be respected. 
{Kumaraswami Sastri, Odgers and Jackson, JJ.), 
KRISHNAYYA RAO V. RAJAH OF PlTTAPUB. 

116 I.C. 673=51 Mad. 893=28 M. L.W. 422= 
A.I.R. 1928 Mad. 994=55 M.L.J. 824 (F.B.). 

■■ -Sapindas of equal degree— No difference exists 
as regards their capacity to consent to adoption — 
Adopted son and subsequent natural born son stand 
on equal footing. {Kumaraswami Saslri, Odgers 
and Jackson. JJ.). Krisunayya Rao v. Rajah 
OF PiTTAPOB. 116 I.C. 673=51 Mad. 893= 

28 M. L.W. 422= A.I.R. 1928 Mad. 994 = 

55 M.L.J. 894 (F.B ). 


.The fact that the son of a reversioner is to be 

given in adoption for which the reversioner’s con- 
sent is necessary would not make him Incapable of 
uivinc consent. {Kumarasv:ami Sastri, Odgers and 
Jackson JJ.). KRIEHNAYYA RAO v. RAJAH OF 
PiT'/rrUR 116 673=51 Mad. 893= 

28 M.L.W. 422 = A.I.R. 1928 Mad. 994= 

55 M.L.J. 894 (F B). 


OJners /.—Whore there are two sapindas, of 

whom one consents and the other refuses you 
rrmnnt luordv disregard the latter and say that as 
v“u hav" cno' conJnL that ia enough to valldato 
the adoption. (Kumaraswami Sasln, Odgers and 
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Jackson, JJ.). KRISHNAYYA Rao v. Rajah OP 
FITTAPUR. 116 I.C. 673=51 Mad. 893- 

28 M.L.W. 422 = A.I.R. 1928 Had. 994= 

SS M.L.J. 894 (P.B.). 

Jackson, /.—If the consent of a substantial 

majority of the agnates nearest in relationship has 
been obtained, the Court need not trouble abont 
the motives underlying the adoption. {Kumara- 
swami Sastri, Odgers and Jackson, JJ.). 
KRISHNAYYA RAO V. RAJAH OF PlTTAPUB. 

116 I.C. 673 = 51 Mad. 893=28 M.L.W. 422= 
A.I.R. 1928 Mad. 994=55 M.L.J. 894 (P.B.). 

A daughter-in-law can only adopt with the 

consent of her father-inlaw and such consent is 
operative only during his life-time, as such the 
consent contained in his will is of no avail : 29 Bom, 
410 and .A.I.R. 1922 Bom. 321, Foil, (Patkar and 
Baker, JJ.). YESHWADABAI VAMAN v. RAM- 
CHANDRA Shankar. 105 I.C. 351= 

29 Bom. L. R. 1320= A.I.R. 1927 Bom. 652. 

Where a widow adopts without express 

authority from her husband or without consent of 
the remaining co-parceners the adoption is invalid 
and gives no tights to the adoptee in the joint 
family property. {Fawcett and Madgavkar,JJ.]. 
BABANNA SANGAPPA V. PARAVA NiNGHBASAPPA. 
100 I.C. 147 = 50 Bom. 815 = 28 Bom.L.R. 1446= 

A.I.R. 1927 Bom. 68. 


Sapindas — Refusal of consent — Corrupt mo- 
tives, what are — Motive of widow — Nearest Sa^ndas 
even in number — Court to decide the ^oprielyof 
refusal of consent. 

In the Dravida country a Hindu widow not 
having her husband’s authority may nevertheless, 
if authorized by the consent of bis kinsmen, valid- 
ly adopt a son to him, 

6o far as sapindas are concerned, all the nearest 
ones must be consulted, but if any one of them 
gives or refuses his consent from corrupt or mall* 
clous motives his action may be ignored. 

Whatever weight might be attached to the 
religious benefits flowing from an adoption, the 
secular rights flowing from it cannot be ignored: 


A.I.R. 1918 P.C. 97, Rel. on. 

No doubt, the question is to be decided by th® 
opinion of the majority of the sapindas, but it 
must be by a majority of the nearest sapindas and 
there must be such a ettbstantial majority as to 
justify the conclusion that tho adoption is proptf 
and is made in tho bona fide performance of a ieh‘ 
gious duty. If tho refusal to consent of tb® 
dissenting minority is shown to be based upon 
proper and valid grounds, the mere ^ 

majority being in favour of the adoption should no 

prevail. . 

In a case where there arc only two neatest sap 
das, one assenting and one dissenting, no 
of majority comes in. If tho dissent of the diss 


sufficient to validate tho adoption, dui. • 

other hand, tho objection is well founded, 
adoption cannot bo supported. 3«nrWe 

Tho objection that tho adoption would dp 
the kinsman of his inheritance is a personal ou 
and such an objection is not a valid one : o 

77 and 2 L.W. 284, Rel. on. 

Per Venkatasubba Rao, /.-The very cesenc® 

tho rule of consent is that tho 
cd to bo capable of forming an honest j ^ 
although in tho very nature of ^ 

interested parties. Therefore the cons 


r 
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sapioda cannot be discounted on the ground that 
he is the natural father of the boy. 

The reason for requiring the consent of the 
nearest among the sapindas is that it is their re* 
yersionaty interest that is affected by the adoption 
(A I.R, 1926 Mad. 831, Foil ), and as the sapindas* 
right to be consulted depends upon the measure of 
their proprietary (or quasi-proprietary) right, it 
stands to reason that in regard to consenting to an 
adoption, the position of the aurasa son and the 
adopted son must be alike, their rights to property 
being equal. 

When a man has sons, the latter do not equally 
with their father fall in the group of the neatest 
sapindas; A. I.R. 1918 P.C. 97 and A.Z R. 1920 
P.O. 4, Expl. 

The refusal to oonsent, because the reversionary 
interest of the sapinda will bo prejudiced can in no 
ciroumstancee be justified, nor can the fact that 
the boy is the son of his longstanding enemy. 

If tht number of the nearest sapindas is even, 
the Court will in such cases be called on to decide 
the propriety or the bona ftdes of the dissent. The 
assenting kinsmen are not required to justify their 
assent : for the adoption is a meritorious act and 
it is presumed that the assent was properly given, 
but if it is proved in such oases that the dissenting 
kinsmen were actuated by corrupt or malicious 
motives their dissent must be disregarded : 2 Mad 
202; 80 Mad. 60 (P.O.) and 26 Mad. 627, ReZ. on. 
{Case-law fully discussed.) {Krishnan and Venkata- 
subba ilao. Jf.). KeISENA RAO v. RAJA OP 
PITTAPUR. 102 I.C. 713=1.I.R. 1927 Mad. 733. 

' “Sapmda's consent must he independent of re- 
presentation that husbarid had given authority. 

The assent of the sapindas to be a foundation of 
the adoption must be obtained nuiofluenodd by any 
statement of the widow that there was also the 
^sband a authority, if the evidence shows that 
the widow made such a statement; 2 Mad. 270 and 

{R^msam and Madhavan Nair, 

JJ.). P, Venkanna i>, 7. vbnkanna. 

102 I.C. 1S4=&.I.R. 1927 Mad. 706. 

- Adoption without consent of deceased hus- 

mvalld; A.I.R. 1926 Bom. 
435 (P.B.), Po«. {Faujcettand M:adgaokar, JJ.). 

GANBSH V. GURNATH. 98 i q 

^ 28 Bom.L.R. 1188:=1.I.R. 1926 Bom. 57S. 

to tlio widowed 
daughter-ln-law by her father-in-law who'happens 
to be the n^rest sapinda then living his dJath 
nf is made, would not ipso %cfd 

Such a consent will come to 

“ Xiu" 

Whore in such a case there had been no change 

o^cumstances on the date the adoption wm 

^^are; into existenrof othe? 

s»P*ndaB, or by the death of sapindas then 

having vested in 

date nf on the 

date of the adoption and the boy adopted was the 

S aVthe iMher was pm® 

i another sapinda assisted the 

wdow during the ceremony and a third was 

date’ih and 5th sapindas were on that 

Sv village and did not in 


HINDDi LAW— Adoption — Autborlty— Consent. 

JTeZd, that the adoption by the daughter-in-law 
was valid. In the circumstances of the case the 
authority of the father-in-law was not at an end 
on the date of the adoption ; 41 Mad. 604, Foil , ; 
30 Mad. 115. Disf. {Olgers and Vistoanath Sastri, 
JJ.). AMMAUilA V. SatYANABAYANA. 

96 I.C. 950=43 Mad. 636=24 M.L.W. 180= 
A.I.R. 1926 Mad. 916=51 M.L.J. 426. 

In absence of agnates consent of nearest cog- 
nates, will suffice. 

There being no agnate relation the consent of the 
nearest cognate relation who under the law would 
bo the presumptive reversioner is sufficient. When 
it is said that assent of sapindas is necessary, 
sapindas include tJivnna/^oZra sapindas as well as 
iaqolra sapindas. The test of propinquity from the 
point of view of property is an unfailing test and a 
sure guide in this matter; A.I.R. 1925 Mad. 67, 
piss.\ 12 M.I.A. 397 (P.O.); 3 I. A. 154; 1 Mad. 69 
(P.C.); 1 Mad. 174 (P.C.); 30 Mad. 50 (P.C.), Ref.\ 
41 Mad. 9a8 (P.C.), Expl, {Spencer and Venkata- 
subba Bao. JJ,). KE5AR SlNGH v. SECY. OF STATE 

93 I.C. 651=49 Mad. 852=1928 M.W.N. 540= 
24 M.L.W. 878 = A. I. R. 1926 Mad. 881= 

SI M.L.J. 16. 

to the Bombay School, the consent 
of the husband's kinsmen is not necessary for the 
adoption hy a Hindu widow who has not been au- 
authorised by her husband to adopt to him: 
A, I. B. 1922 P .C. 216, Foil. (Lord Phillimore.) 
HABIGIB V. BHARATHI. 88 I.o. 343= 

21 N.L.R. 127=22 M.L.W. 388= 

192S M.W.N. 414= A.I.R. 1925 P.C. 127 (P.C.). 
-—-^The consent of the husband’s mother would 

validate an adoption by a widow, in the absence of 
My other sapindas. (Speneer, Offig. 0, J, and 
Kuvtaraswams Sasln, J.). Maharaja op Kolha- 
pur V. SUNDARAM AyYAR. 93 1,0. 709sa 

46 Mad. 1=A.I.R. 1925 Had. 497. 
- Consent of one only of two kinsmen. 

Consent of one only of two kinsmen is not that 
of ma3ority even where tho other was asked; and 
the consent of a remote kinsman cannot cure the 

and Jackson, JJ.). a, BRAH- 
mayya u. C, Rattaya. 83 1 C 99— 

20 M.L.W. 503=1924 M W.N.844= 

^ 1925 Had. 67. 

tbft tnnf- widow-Ooutts should examine 

Obie^ nJTi®/ .sapindas in giving oonsent- 
wi2n°^ helping widow to screen alienation by 
widow, from the attacks of nearer revorsionora 

1924 M.W.N. 844 = A.I.R. 1925 Had. 67. 

on^y\ftertht®deaTof We^^Stnd^ TheTtr^ 

is intended to be used at a 

rro'; ‘.if ? 

ongtt also Jl)8 wfMMd® to ' S. '’2^ J’®' 
tto »»Slnda whose consent t, adl^Hon « 
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boy at any time” is invalid. (Raintsam and Jack- 

son, JJ.), A. Brahmayya v. c. Rattayya. 

83 I.C. 59=20 M. L. W. 503= 
1924 M. W. N. 844=A.I.R. 1925 Mad. 67. 

Refusal of eo7isent by Sajyinda —Failure to give 

reasons for refusal. 

Any refusal unaccompaoied by reasons is not 
necessarily an improper refusal. It is, of course, 
improper if the sapinda were asked to state his 
reasons and ‘declines’ to state, them, either at the 
time or later on, in the course of the judicial pro- 
ceedings. {Raniesain and Jackson, JJ.). A. Bbah- 
MAYYA V. C. Rattayya. 83 I. C. 59= 

20 M L. W. 503 = 1924 M.W.N. 844= 

A.I.R. 1925 Mad. 67. 

Madras Law — Adoption of daughter's son 

with consent of deceased husband or sapindas is 
legal: A.I.R. 1928 Mad. 517, Foil. {Schwabe, C.J. 
and Coutts-Trotter,J.). PARTHASARATHY REDDI 
V. KANDASWAUI ReDDI. 73 I.C. 954 = 

18 M.L.W. 156=32 M. L. T. 349= 
1923 M.W.N. 423=A. I. R. 1923 Mad. 711 = 

45 M. L. J. 161. 
~ Sapinda' s refusal — Court can scrutinise rea- 
sons — Bhinnagotra sapindas need not consent. 

The right of the Court to scrutinise the kinsmen’s 
reasons extends only where consent is refused and 
not where consent is given inasmuch as the law 
imposes a responsibility upon kinsmen in granting 
their consent to an adoption. A daughter's son is 
not entitled to be consulted regarding an adoption 
by a widow who has obtained the consent of the 
nearest sapindas, as be is not a gnati, and Bhinna' 
gotra sapindas are not included under the terms 
sapindas in the texts which require their consent 
to an adoption. Consent of the sapindas to an 
adoption by the widow is material as guaranteeing 
the propriety of the widow’s action in making the 
adoption. Where such consent has not been shown 
to have been obtained by fraud, coercion or corrup- 
tion, it is sufficient authority for the adoption. 
{Oldfield and Phillips, JJ.). VADREU Ranga- 
NATAKAMMAGARU U. RYALI SOMASUNDRA RAO. 

59 I.C. 609=43 Mad. 876. 

— Adoption— Authority— Construction. 

— ■ "Authority given to a wife to adopt has to be 
strictly pursued : 12 M.I.A. 350 (P.C.), Ref. (Sir 
Binod Mitter.) Rajbndra Prasad Bose v. Gopal 
Prasad Sen. 11 P. L.T. 587=1930 A.L.J. 1184= 
32 L.W. 324=34 C.W.N. 1161 = 52 C.L.J. 287 = 

A.I.R. 1930 P.C.242 (P.G.). 

Will directing mother to adopt would amount 

to nearest sapinda's consent and not to authority. 

Per Kumaraswami Sastri and Reilly, JJ. — ^So far 
as the authority to adopt is concerned, it can only 
be given by the husband and so son's will directing 
mother to adopt, can in law only amount to a con- 
sent by the son who under the Hindu Law would 
be the nearest sapinda of his mother. [Coutts- 
Trotter, C.J. , Madhavan Nair and Jackson, JJ.). 
ANNAPUBNAUUA v. APPAYYA SASTRI. 

119 I.C. 389=62 Mad. 620 = 29 M.L.W. 858= 
A.I.R. 1929 Mad. 577=56 M.L.J. 760 (F.B.). 

It must be assumed that a Hindu husband 

who for the purpose of continuing his line and pro- 
viding for the purpose of performance of religious 
ceremonies for the salvation of his soul and autho- 
rizing an adoption to be made, does not authorize 
an invalid adoption. (Srinivasa Aiyangar and 
Reillv //.)• Tibuvenoadaratnam V. BUT- 
chayyA 113 I.C. 347= 52 Mad. 373= 

28 M.L.W. 727=1928 M.W.N. 63 = 
A. I. R. 1929 Mad. 11 = 85 M.L.J, 757. 


HINDU LAW — Adoption— Authority— Conitruo* 

tion. 

-.1 special power to adopt has to be strictly con- 


strued. 

A power to adopt, where it happens to be a 
special as distinguished from a general power, hai 
to be striotly construed and no limitation should 
be imported into the document, independently of 
what would flow from the plain etymological mean- 
ing of the document itself ; where the words are 
clear and unambiguous, full effect has to be given 
to those words, without any regard to extraneous 
circumstances such as the conduct of tho parties 
or the particular surroundings, which might have 
influenced tho intention of the testator. (Sen and 
NiaiPitullah, JJ.). Lharam Prakash v. Mt. 
Kalawati DEVI. 110 I. C. 665=50 All. 885= 

26 A. L. J. 1106= A.I.R. 1928 All. 459. 

Adoption to be made with consent of father-in- 

law— Adoption after father-in-law's death — If valid— 
Authority to be liberally construed. 

The Courts should not be astute to defeat an 
adoption but should rather do their utmost to 
support it unless it is clearly in excess or in breach 
of the power. 

In a written permission to adopt there was a 
clear intention that an adoption was necessary. If 
a specified parson was not adopted, another was to 
be adopted with the consent of the father-in-law. 
But there was no penalty attaching to the failure 
to take the consent. The father-in-law died and 
afterwards an adoption was made. 

Held, that the primary intention was to adopt and 
the consent was a secondary coosideration, failure 
to obtain which, through a cause beyond the con- 
trol of person acting upon the deed, does not 
invalidate the adoption. The deed should he con- 
strued liberally: 16 C.L.J. 304 ; 18 Cal. 885; 
29 Mad. 382 (P.C.), Foil.; 32 M.L.J. 47 ; A.I.R. 1921 
P.C. 88 and (1869) 12 M.I.A. 350 (P.O.), Bist. (Rom 
and Wort, JJ.). Rajendra Prasad v. GOPAb 
PRASAD. 108 I.C. 545=7 Pat. 245= 

9P.L.T. 123 = A.I.R. 1929 Pat. 51. 

Will giving absolute power over estate to widow 

and a power to adopt if she wished — Adoption by 
widow— Estate vests in the adopted son. 

Where by a will the widow is given absolute power 
over tho property and a power to adopt if she 
wished, the bequest of the estate to tho widow 
with absolute powers should be regarded only as a 
provisional bequest subject to the exercise of the 
power to adopt given by the will. On the election 
by the widow to exercise the power and make an 
adoption the provisional bequest ceases and me 
Implied intention of the testator that from the 
date of the adoption the adopted son should to* 
present him and his estate should take eneot . 
A.I.R. 1925 Mad. 932. Ref. o» ; 10 M.I.A. 279_and 
2G Bom. 526, Ref. to. {Phillips and Srmsv^ 

Aiyangar, JJ.). KrISHNAMMA v. LAKSHMINABA- 

YANA. 108 I.C. 202= 1927 M.WJ. 628; 

A.I.R. 1928 Had. 271. 

Where a Hindu testator directed in his will 

that the executors should cause a certain boy 

be adopted to him, . .. 

Held, that the clause did not mean that tne 
power to adopt was given by the testator to 

executors and that it must be he’d that the P° . 

was given to the widow. (Srinivasa 
Curgonven, JJ.) SBIBANGAU AYYANQAB V. 

AumAL. 108 I. 0, 651 (IJAOJ- 

Power to adopt need not be exercised at once. 

Under the Hindu Law, when power *^8” . 

tho widow to adopt, there is no obligation. 
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HINDU LAW — Adoption-Authority— Oonstruc- 
tion. 

part to make the adoption at once. It is well 
known that it Ukes time and troublo to select a 
suitable boy. Horoscopes have to be consulted 
and the opinions of Laudets taken, (.ifr. Ameer 
4U.) BAWAT Sheo Bahadur Singh v. Beni 
BAHADUR SINQH. 98 I. C. 567=1 Luck. 403= 

3 0. W. N. 761=29 O.C. 305= 
31 C.W.N. 438= A.I R. 1926 P.C. 97 (P.C.). 
A Hindu widow though directed by her hus- 
band to adopt cannot be legally compelled to adopt a 
boy. The adoption to some extent is a matter of her 
a discretion and this is {-pecially so when the boy 
to be adopted has not been named. [Mean, C. J, 
and Sulaiman, J.). Mittab Sain o. Data Ram. 
901.C. 1000 = 24 A.L.J. 185= A.I. R. 1926 All. 194. 

Widow forbidden to adopt without consent of 

persons named-^ Absence of consent vitiates adoption. 

When the general intention of a Hindu to be re- 
presented by an adopted son is clear, there is no 
reason why eSect should not be given to such 
intention, if it is possible to do so without con- 
travening the law, At any rate, the Court will not 
be astute to defeat the intention of the testaioTi 
and all powers are to be liberally construed in 
furtherance of the purpose for which they were 
created. Bat, where special reasons exist for plac- 
ing restrictions on the authority, and special 
instructions are given for the guidance of the wife 
and restriction is placed on the authority, they 
are to be strictly followed. 

Where not only was the wife to adopt ao- 
ooiding to the selection, and with the consent of 
two persons named in the deed, but it was express- 
ly provided that she shall not have the power 
(according to her choice) to adopt without their 
consent, 

Held, that an adoption without the consent of 
the two persons was invalid. {Chatterjea and 
Pearson, JJ.), Pban GOPAL GOSWAMI v. CHANDBA 
Mohan OHAKRAB ARTY. 95I.C 777 = 

. 41 C.L.J. 86=A.I.R. 1926 Cal. 619. 

-Existence or non-existence of authority inferred 

from eircumstawes. 

Where it was alleged that a young man of about 
30 years who had only been married for about 
8 years had authorieed 3 days prior to his death 
Wyocond wife to adopt a son to him, 

Held, that as unless the man had been stricken 
with some serious illness it was not likely he would 

aneoessily fora son being 
question as to how long, he 
death was a vital 

contestants of 

t^ adoption had failed to prove that the man had 

^“8 to hia ordinary avocations 

left the matter entirely in doubt, there was not 

evidenoe;of sufiSoient cogency to Interfere with fbo 

CourtUioh w»Mo the ^4 
^t the adoption had been aulhorlaed. (Lord Dane- 

dm.) Bauadhjn Sikqb v. mt. Chandbama 

89 I.C 866=22 M.L.W. 91 = 

--Where thevriU 

^ne, etc., but have two married wives only," They 
two should adopt a boy for the nematuitv 

UBme after me, And at present there isonaofi-m^ 
WMman.>TllptelalB;enhayJal .A«4al res?da^?2 
®Jiih6znpWh^„My wiyes. flLQJdd, adopt, him aa Sim 


HINDU LAW -- Adoption — Aatbority — Co- 
widows. 

after me. If he is not available, my two wives 
should with the consultation of each other, adopt 
any other boy of my own family. If no boy in the 
family is available my wives should adopt none* 
If there is a difference of opinion between the two. 
wives as to the boy to be adopted that boy should 
be adopted w’hom my younger wife Sonu will 
choose and "perpetuate my name and manage the 
property." 

Held, looking to the intention of the testator, 
which was that a certain boy was to be adopted, 
though both widows are mentioned, the will does 
not restrain the authority of either. The tnatn 
object was that a particular boy was to be adopted; 
the meutiou of both widows was subservient to the 
. adoption itself. The document gave the widows 
as far as this boy is concerned no option, it did not 
allow them any power of selection. Therefore the 
fulfilment of the wish of the testator by the remain- 
ing widow \Ybo was the only person who could 
fulfil it was not against, but in accordance with 
what the testator oontemplaUd. {Kolval and 
Prideaux, A. J. Cs.). Ambadas v. Kashibai, 

71 1.C. 979 = A.I.R. 1923 Nag. 27. 
" -Mahralta School— Authority by husband— 

Particular boy named but no prohibition to adopt 

other boys— Boy named not available— Adoption of 
other boy is valid. (Sir John Edge.) Yado v. 
Namdeo. 64 I.C. 536=20 A. L.J. 481= 

15 U. L.W. 563= 
26 C.W.N. 393=24 Bom. L.B. 609= 
49 Cal. 1=30 M.L.T. 53= 
^ ^ 48 I. A. 513= 17 N.L. R. 148= 

A.I.R. 1922 P.C. 216=42 M.L.J. 219 (P.C.). 

--Pombaij School— Widoio— Must obey husband's 
mandatory direcliotts. 

According to the Bombay School of Law the duty 
of a Hindu widow to obey her husband’ s command 
compels her to act upon any mandatory direction 
that he may give by Will as to the way in which 
her power of adoption should be exercised. 

Bombay School direct- 
cd by his Will as follows : " If I did not adopt a 

son during my lifetime my wife should, as faros 

possible, adopt S. the second son of my elder 

obtained, any 

Stew " ^ adopted, with the advice of the 

.HeW, that “Should as far as possible” meana 

outside the^Wni 

widoT wh of tho adoption, the 

BAi V. babu anna Patel, 57 1 ^ it. 

1RWT 1X202= 

28 M.L.T. 408=12 M.L.W S8fi- 
1920 M.W.N. 566=28 0 W*N 97= 

A.I.R. 1921 P.C. 68=39 M.L.J. 106 (P.O.).' 

—Adoption— Authority-Co-wldows. 

7 'Husband authorising adoption and sel^tim^ 

ho has selected the hoy ond where bffo« 
adoption ono of tho widows dies but *otu*l 

tte boy being adopted Z desim Mm 
her funeral ceremonies tha ftA^nfi pdrform 
dared, invalid brho, death 
place pf adoption. (Sp«c.r, 
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wido we. 


swami Saslri, J.). JIAHARAJA OF KOLHAPUB w. 
SUNDABAM AYYAR. 93 I.C. 703 = 48 Mad. 1 = 

A. I. R. 1925 Mad. 437. 

Power given to two toidows together — Adop- 
tion by one after death of the other was held valid. 

Where the Will recited, “ I have no male issue, 
etc,, but have two married wives only. They two 
should adopt a bay for the perpetuity of my name 
after mo. .And at present there is one of my 
kinsmen, Totolal Kanhaylal Agarwal, resident of 
Burhanpur. My wives should adopt him as sou 
after me. If he is not available, my two wives 
should, with the consultation of each other, adopt 
any other boy of my own family; If no boy in 
the family is available my wives should adopt 
none. If there is a diScrence of opinion between 
the two wives as to the boy to be adopted that boy 
should be adopted whom my younger ^ife Sonu 
will choose and perpetuate my name and manage 
the property,” 

ffeldy looking to the intention of the testator 
which was that a certain boy was to be adopted, 
though both widows are mentioned, the will does 
not restrain the authority of either. The main 
object was that a particular boy was to be adopt- 
ed ; the mention of both widows was subservient 
to the adoption itself. The documeut gave the 
widows as far as this boy is concerned no option. 
It did not allow them any power of selection. 
Therefore tbo fulfilment of the wish of the testator 
by the remaining widow who was the only person 
who could fulfil it was not against but in accor- 
dance with what the testator contemplated. •(A’ofuul 
and Prideaux, A. J. Cs.). Ambadas v. Kashibai. 

71 I.C. 979*A.I.R. 1923 Nag. 27. 


— Adoption— Authority— Determination of. 

■ 'Authority to adopt to be exercised with 4’s 
consent ends'with A'& death if not exercised earlier: 
27 Cal. 996 (P.C.), 

Deceased authorised his wife to adopt a parti- 
cular boy and the authority provided that in case 
the particular boy could not bo adopted, she should 
adopt another with the permission of deceased s 
father. The particular boy could not be adopted 
and before adopting another the father died, 

HeW, that the words “with the permission of 
my father” created a condition precedent to the 
exercise of the power of adoption certainly during 
the lifetime of the father, and there was no reason 
for holding that the words were to have a different 
effect after the death of the father and therefore the 
wlfo’s power canio to an end on the father & death : 
7 Pat. 245: 108 I.C. 545; A.I.R. 1929 Pat. 51, Ooer- 
ruled. [Sir Binod MitUr.) RAJEMDBA PbaSAD 

BOSE «. Gopal Prasad Sen. v 

A.I.R. 1930 P.c. 242 (P.C.). 

Estate vesting in senior widow — Junior 

widow's authority comes to an end. 

The right of the widow to make an adoption is 
not dependent on her inheriting as a Hindu female 
owner her husband’s estate. She can exercise the 
power, so long as it is not exhausted or cxtin- 
culshed. The authority to adopt cannot, however, 
be exercised when the power of adoption itself has 
come to an end. The vesting of the estate in the 
senior widow is the proper limit to the exercise of 
the junior widow's power and the moment that 
limit is reached, the ol adoption ot the ^nioi 

widow is at an end: 1 Mad. 69 [P.C.U ^1 Bom. ,373 
(P.C.) and A. I. R. 1918 P. C. 192, Dwf., 
Bom. 626 ; A.I.R. 1918 P.O. 74; 28 Bom. 461 and 


HINDU LAW — Adoption — Authority— Ppohibi* 
tion. 

A.I.R. 1928 Bom.291,Poi/. (Palhar and Baker, JJ.). 
HIR.ABHARTHIJAMNEBHARTHI V. BAIJAVER. 

113 I.C. 408 = 30 Bom. L.R. 1555= 
A. I. R. 1929 Bom. 35. 

Power given to widow in a joint family is not 

extinguished by death of her husband. 

Whore a member of a joint Hindu family has 
given his widow power to adopt, that authority is 
not automatically exhausted by his death, because 
his property vests in the other members by survi- 
viorship: A.I.R. 1918 P.C. 192, Bel. on; (Case-law 
discussed.) (Kendall and Eiamatullah, JJ.). HiRA 
LAL V. PiABEY LAL. Ill I.C. 622= 51 All. 54 = 

26 A.L.J. 849=A.I.R. 1928 All. 505. 
—Adoption— Authority— Necessity of. 

Sitambari Jains — Widow may adopt without 

husbands' authority. 

Among Sitambari Jains the widow of a sonless 
Jain can legally adopt to him a son without any 
express oi implied authority from her deceased 
husband, and the adopted son may, at the time of 
adoption, be a grown up and married man. The 
only essential ceremony necessary is the giving 
and taking of the adopted son. (Sir John Edge.) 
Sheokuerbai t>. Jeobaj. 61 I. C. 481= 

1920 M.W.N. 627=16 N.L R. 170= 
2 U.P.L R. 161=25 C.W.N. 273 (P.C.). 

—Adoption— Anthority-Presumptiona abont. 

“ Express authority ” meaning of — Process of 

adoptio7iby giving and taking begun in lifetime of 
adopting father — Authority to widow can be implied. 

The phrase “express authority of the husband” 
so often used in decisions means nothing more 
than an affirmative indication enabling the widow 
to adopt, which can be traced to the mind of the 
husband. 

The word "express” is not used in opposition to 
the word "implied” and an authority can be im- 
plied from the facts of a particular case. 

In all oases whero the process of adoption has 
begun by a giving and takiog in the life-time of the 
adopting father, there is a olear indication of his 
desire and no further authority is needed to enable 
the widow to adopt. It should be necessarily im- 
plied in such taking by the adoptive father. 
(Ramesam and Venkalasubba Rao, JJ.). SEBTHA- 
RAMAMMA V. SDBYANARAYANA. 97 I.C. 619= 

49 Had. 969=25 M L.W. 183= 
A. I. R. 1926 Mad. 1184=51 M.L.J. 466. 

Widow— Adoption in 1867 not questioned 

till adoptee’s death— Authority can be presumed. 
(Ramesam, J.). SAMBASIVA 8ASTRIAL v. RAMA- 
SWAUY SASTBIAL. 86 I. C. 772= 

A.I.R. 1925 Mad. 803=48 M.L.J. 353. 
■Per Kunvara$w<imy SOrStry^ /.—Husband s 
authority- Boy taken by husband with a view to 
adoptioii and brought up — Actual caremony by 
widow — Authority may be presumed, (Spencer, 
Offg.C.J. and Kumaraswami Sastri, J.). MAHARAJA 

OF Kolhapur v. sundaram ayyar. 

93 I.C. 705=43 Mad. 1=A.I.R- 1925 Mad. 4)7. 

—Adoption— Authority— Prohibition. 

“ Khanden " includes ascendants, deicendants 

and collaterals in the male line — Wife prohilAted from 
adopting a son of the relations of her family— Awp- 
tion of her brother's daughter' s son is not prohibited. 

In the case of a Hindu, his khandan consists of 
his lineal ascendants and descendants and his 

collaterals in the male lino, 

There was a direction in the will to the fol- 
lowing effect : If K (testator’s junior wife) should 
like to adopt a son, she shall not adopt any son of 
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HINDD LAW — Adoption — Authority— Prohibi- 
tion. 

ihfi relations oi her family or that of B (the senior 
wile), or the mother. If my brother J should give 
his son into adoption, she should adopt him ^ 
otherwise she shouid adopt ecme other boy, and 
she shall not have power to make a gift. In case 
of necessity K shall have power (o sell or mortgage 
a portion of iho properly, ’ i' adopted jD, tho son 
of the daughter of her brother, but later she filed a 
suit for declaration that the son was not adopted 
son and his adoption was invalid. She impugned 
the deed of adoption on the ground that the adopt- 
ed son belonged to a class or category of persons 
adoption from whom was expressly prohibited by 
the testator, 

Bcld, that tho adoption of Z) was outside the 
prohibition imposed by the testatorand was, there- 
fore. valid m law. (Sen and Niamatutlah, JJ.). 
Dhabam Pbakash y. mt. Kalawati Devi. 

110 I.C. 665 = 50 All. 885=26 A.L.J. 1106= 

„ , . A. I. R. 1958 All. 459. 

FrohiLition may be inferred from circum- 
stances. 

A prohibition of adoption according to tho Bom- 
JfJ «^P«S8 : A.l.R. 1922 P.C. 

; 23 Bom. 789 and 37 Bom. 

107, Bel, on. 

estab. 

/it K?’ gathered from tho whole of what 

the husband said and did on the occasion or occa- 
sions m question, of which the disposition of his 

important part to he 
doubt the dis- 

Mher tLn property in favour of persons 

that he^did n evidence 

an adoption to be made, and 

ouJ A evidence might be needed to make 

O.C.J. and Beillv 
SUKHEVDOSS RampbaSAE V Mt CHOTI Bat' 
109 1.0. 6=1928 M.W.M. i2=2TM.L W 

Vi: *^"*'>“'>4 ‘0 «dopt is not tsnta- 

(5’aincetz’fli/i^p* iir^’ considered.) 

GO^n R AO p ram Rao v. 

GOVind Rao Ram Rao. lOl I.C. 46=51 Bom. 217= 

vent a prohibition is sumcient to pre- 

r ezniisB " f Pto™ 

MmS 897 (pfc.); 

aofifea R«n (-Sirisiwkin and VenJcala- 

^baRao, KRISHNA Rao n. Raja of PittI- 

law of tauaf i “““Sethot apart from the 

saissas 

J^en place; the conduot of the adopting wid^S 
efemont of usurpation in it buf simply tie 
AaSSit ^ carrying out her husband's dying wish 
wn was transferred from his nati^i* 
toOhetto-hi. Moptei home and h^ad Uved S 


HINDU LAW — Adoption — Authority— Who can 
give. 

all his life as a member of that household. The 
plaintifi did not question the authority to adopt 
during the adopting widow's life which extended 
for 30 years beyond that of her husband. Tho 
local authorities had recognised the adoption as 
valid and treated the adopted son as such. In 
various litigations, the plaintiff had acted along 
with the adopted son acknowledging in the course 
of the proceedings his right, and all other parlies 
cencerned had all along recognised the validity of 
the adoption, 

Held, that the authority to adopt was proved. 

{Lord Shaw.) Seethabamachandba V. Krishna 

89 I.C. 817« 

A.I.R. 1925 P.C. 201 = 53 M.L.J. 858 (P.C.), 

Authority by husband arjed 35 years — Impro* 
latle circumstances—Adoption cannot be held to be 
proved. 

A Hindu died leaving his wife and widows of 
two predeceased sons. The younger son’s widow 
adopted plaintiff. It was alleged that her husband, 
who was only 15, had given her authority to adopt 
and accotding to the wishes of his younger sou tha 

father had instructed his wife to get the widow of 

the younger son to adopt. A Kaifivat, expressing 
consent to the adoption, alleged to’ have been exe- 
cuted by the mother-in-law of the adoptive mother 
was produced to serve as proof of the instructions 
of her husbfindy but its execution by bet was not 
proved. The ceremony of adopti on was performed 
under suspicious circumstances and the mother- 
in-law, who had nothing to do with it and had 
applied formulation in her name, was absent, 
Held, that on the facts the adoption was invalid. 

It is improbable that a boy of fifteen would think 

of adoption or his father would agree to his wishes 
leaving aside his own wife or widow of his elder 
son. (Koival and Frideaux, AJ.Cs.). Govind t> 

* 326= A.I.R. 1923 Nag. ?! 

Ado ption — Authority— Setting aside. 

decforc authority to be intifliid before 
aaoplson —If lies. 

Where a suit for declaration that tho authorltv 
to adopt was invalid had been tried and decided In 

appeal 

applied its mind only to tho question whether the 
case was a fit one in which a Court with a due 
exercise of discretion should grant a declaration 
before any adoption has been made. 

^0' declaration that an 
authority to adopt is invalid lies where no adon- 
tion has aotually been made. (5pe„cer and 
Bamesam, IJ.). Yelukur SUBHADramma « 
Yelkur Venkata Sbshiah. 98 I.C. 681 (Uadi* 
-Adop tion-Authority-Who can glye. 

- I ather-vn-law cannot attehoriss dauahter^in- 

There Is no authority for holding that a father- 
in law oan authorise his daughtei-in-law to adnnf 
under the Hindu Law ; the o®nly w^ in whil'a 

authority of her 

uusband or by the consent of her neftrARf 

given bona fide and honestly. No sapinda is entitT 
ed 0 give by way of a Wilfto take Xct 

death, a consent to an adoption by a widow* 

consent has to be given with referLoe to So 
oumstances attendant upon tho nronoRail 

U5 'Zl'I of tlf S 

146, Bef. (KfMhttan and Bamesam TJ \ m t. 

mm Nasabimham v. V. 

i I.R. 1023 Mad. ajB. 
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HINDU LAW Adoption— Barden of proof. 
Adoption ~Burden of proof. 

O 71 US rests heavily on pet son setting adop- 

Very grave and serious onus rests upon a person 
who seeks to displace the natural succession of 
I^operty by the act of an adoption. In such a case 
the proof requires strict and almost severe scratinv 
and the longer the time goes back from the dale 
when the power was given to the lime \\binit 
comes to be examined, the more necessary it is 
having regard to the fallibility of human numory 
and the uncertainty of evidence given alter ihe 
lapse of such time, to see that the evidence is suffi- 
cient and strong. [Lord Buckinostei'.) Dal Baha- 
DUB Singh v. Bjjai Bahadur Singh. 

122 I.C. 8=1930 A.L-J. 122=7 O.W.N. 295 = 
34 C. W. N. 369=32 Bom. L. R. 437 = 
51 C.L.J. 230 = 37 I. A. 14=52 All. 1 = 
A.I.R. 1930 P.C. 79=58 M.L J. 446 (P.C.). 

Grave and serious onus rests on person seek- 
ing to displace natural succession by act of adop- 
tion. In such case, the proof requires strict and 
almost severe scrutiny ; A.I.R. 1930 P. C. 79, Rel. 
on. {Addison and Bhide, JJ.). Balak Ra5I HIGH 
School, panipat v. Nanu mal. 31P.L.R. 509= 

A.I.R. 1930 Lah. 579. 

Tho onus of proving whether there has been 

a valid adoption is on the person who asserts it. 
The assertions and admissions made by his na- 
tural father and uncles on former occasions as to 
the validity of the adoptiou would tend to shift 
the burden of proof. [Kinkhede and Mohiuddin, 
A.J.Cs.). YAilUNABAI V. DHANNALAL. 

114 I.C. 616 (Nag.). 

Per Spence*, OJfg. C. J. — Where an adoption 

is alleged to havo been made by a man who was 
in extremis and who was delirious and not in full 
possession of his faculties, the onus lies on those 
who profound the adoption, of proviug that ho was 
in a At state of mind to perform tho act of taking 
the child in adoption with a proper consciousness 
of the nature of the act that be was performing. 
{Spencer, Offg. C.J. and Kumarasioami Sastri, J.)- 
Maharaja of Kolhapur v. Sundabam ayyar. 

93 I. C. 705 = 43 Mad. 1 = 
A. I. R. 192S Mad. 497. 


Apparently valid adoption proved— Opposite 

parly should prove failure in ceremonial. 

It is tho duty of tho person who asserts that an 
adoption had been performed, to prove it. But if 
it is proved that an adoption is apparently valid as 
performed then in as much as there is presumption 
that things are done as they should be done, it is 
necessary for tho person attacking the adoption to 
demonstrate in what particular respects there has 
been a failure of corcraouial or ritual. {Kennedy 
and Percival, A.J.Cs.). Mt. Chatibai v. Shri- 
MATI KUNDIBAI. 88 I.C. 573= 

A. I. R. 1925 Sind 223. 

Onus is on party setting up adQplion-^Shifting 

of onus. . 

The onus of proving an adoption is on the party 

setting it up. But very slight evidence may bo 
BUfiicient for this purpose, whore the|alleged adopt- 
ed ton has been treated as such for a long senes of 
years. {Mooherjee and Cuming, JJ.). KAILASH 

CHANDRA NAG V.BEJOY CHANDRA NAO 

72 I.C. 680=36 C.L.J. 434 = 
A. I. R. 1923 Cal. 18. 


— Adoption by minor widow of hor guardian’s 
—Onus of proving validity is on adoptoo who 


BOQ 
0QtB it up. 
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In the case of a Hindu widow of immature ago 
the Court is bound to consider all the circumstances 
surrounding the adoption set up which she disput- 
es as not having been made by her of her own free 
will. [M'icleoit, C.J. and Coyajee, J.). GHANASH- 
yam L).\ii VibHNUDAs Gandhi v. Laxuibai. 

70 I.C. 955=24 Bom.L.R. 726= 
A.I.R. 1922 Bom. 218. 

The aimission of an adoption in a deed 

amounts to an admission both of the fact and the 
validity of the adoption and tho burden of proving 
the contrary lies upon the person making the ad- 
mission. (5aJasii;a Iyer and Spencer, JJ.). Soorla 
SINGH V. Kanaka Sikga. 59 I.C. 583= 

43 Mad. 867=12 L.W. 245= 
1920 M.W.N. 528. 


—Adoption— Capacity to take. 


Whether the adoption is made during the 

lifetime of the husband or after the death, only one 
wife can receive a child in adoption so as to step 
into the position of being its adoptive mother ; 

37 Mad. 199 (P.C.), Rel. on. {Macnair, OJfg. J.C. 
and Sta^des, A.J.U.). YAMUNA BAlv. JamunaBai. 

12 N.L.J. 75=28 N.L.R. 39 = 
A. 1. R. 1929 Nag. 211. 

Hindu governed by Bombay School dying leav’ 

ing a loidow and widow of predeceased son — The 
latter cannot adopt after Oxe widow's death although 
the estate may vest in her. 

Where the last male holder dies leaving a nearer 
heir other than the adopting widow, the latter’s 
power of adoption comes to an end, as soon as his 
estate is vested in the nearer heir, and is incapable 
of being revived at any future date. 

Where a Hindu governed by the Bombay School 
dies leaving behind him his widow and a widowed 
daughter-in-law, the power of the daughter-in-law 
to adopt to her husband comes to an end by the 
vesting of tho estate in the widow and does nob 
revive again by the death of the widow. An adop- 
tion of the son by a daughter-in-law, therefore, 
although the estate has vested in her, after the 
widow’s death is invalid. {Case-law discussed.) 
{Findlay, J.C., Kinkhede\and Mohiuddin, A.J.Cs.). 
Uttam Rao V. Daulat. 116 I.C. 499 = 

25 N.L.R. 144= A.I.R. 1929 Nag. 98 (P.B.). 

Step-mother succeeding'as gotraja sapinda is 

incapable of adopting. 82 Bom. 499, Foil. {Patkar 
and Baker, JJ.). BASANGOWDA v. RudbappA. 
110 I.C. 633 = 52 Bom. 393=30 Bom.L.R. 591= 

A.I.R. 1928 Bom. 291. 

The widow of a predeceased son can make a 

valid .adoption with the contemporaneous consent 
of tho mother-in-law in whom the estate of the last 
full owner has vested as an heir : 28 Bom. 327 and 

38 Bom. 724, Foil,] A.I.R. 1921 Bom. 55 and A.I.R. 
1918 P. C. 192, Ref. {Patkar and Baker, JJ.), 
Yeshvadhai Waman V. ramchandra Shankar. 

105 I.C. 361=29 Bom. L.R. 1320= 

A.I.R. 1927 Bom. 682. 

Adoption by girl of twelve years-Oirl capable 

of judging for herself, (he effect of adoptwn 
Acquiescence and treatment (xs valid by near rela- 


{eld, that especially, having regard to the ojr- 
nstances that the adoption was questioned aUe 
many years, it was impossible to say that it had 
, been satisfactorily established that 8 ' 

5 capable of taking tho boy m 'adoption. 

dter, C.J. and Srinivasa Avjangar, J.). ABAYAM 

LV.RAJABATHNA ayyar. 104 1.0.396- 

1927 M.W.N. 298= A. I. R- 1027 Mad. 1096. 
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HINDU LAW— Adoption— Capacity to take. 

- — Husband can validly adopt without o? against 
wife’s consent. (Phillips and MailhavatiNair, JJ.). 
SDNDARAMMA V VENKATASUBBIEB. 97 I.C. 145s= 

49 Mad. 241 = = 1926 M. W. N. 778= 
A. I. R 1926 Mad. 1203 = 31 M L.J. 845. 
Molher, sMCceeding to her son’s estate on the 
re’marriage of iiis wxdoic cannot adopt. 

Where a Hindu dies, leaving a widow and son 
and that son himself dies leaving a natural born 
or adopted son or leaving no son but his own 
widow to continue the line by means of adoption, 
the power of adoption by the former widow is ex- 
tinguished and can never afterwards be revived. 
It is clear therefore that where the son has left a 
widow who could have adopted, his mother has no 
power to do f^o on her succession to the estate on 
the remarriage of her son’s widow: 32 Bom. 499 ; 
41 Mad. 855 (P.C.), Foil', 19 Bom. 331: 25 Bom. 306; 
A.I.R. 1924 Bom. 441, Dist. (Baker. J.C. and 
Prideaux, A. J.C.]. GANAPati v. SalU. 

89 I. C. 345 = A.I.R. 1926 Nag. 15. 

A widow succeeding to the estate of her son 

who dies issueloss and a widower after having 
attaiU'^d ceremonial competence can make a valid 
adoption: 45 I. A. 156, Exj^l and Z)isf.; 2a Bom. 306, 
Foil; (1903) 27 Bom. 492 {P. C.). Dist. (Marhod, 
C. J. and ShaK J.). ANjirabai Gulabrao 
PowAr V. Panduranq balkrishna Powar. 
80 I.C. 185=43 Bom. 492=26 Bom. L. R. 326= 

A.I.R. 1924 Bom. 441. 

Grandmother — Adoption by. 

Under Hindu Law a grandmother can valid- 
ly adopt- even when the estate has passed directly 

from her husband to her grandson and come hack 
to her directly from her grandson without the 
intervention of any other h dr: 26 Bom. 526, Dist. 
(Macleod, C. J. and Shah, J ).. NarhAr GOVIND v. 
Balwant hart. 80 I.C. 435=26 Bom. L.R. 528= 

48 Bom. 559=A.I.R. 1924 Bom. 437. 

Son dying after attaining majority-^ Mother 

can adopt another son. 

Where a son dies after attaining majority but 
without leaving a son or a widow, the mother can 
adopt another son with the consent of the sapindaa 

There 18 nothing in 41 M. 855 (P.C.) on which to 
find on principle that the mere attainment of 
majority by the son or the adopted son divests his 
mother of the power to adopt to her husband in the 
event of that son’s death without heir. Under the 
Hindu Law a minor can marry to get legitimate 
sons and his widow can adopt to him, so that, 
even a minor may fulfil the tests laid down in that 
case though he has not yet come into full dispos- 
poasession of his estate. (Case- law discus^) : 

DAMiM TBIPDBAMBAu. venkata- 

BAMAN. 72 I.C. 278=46 Mad. 423= 

A.I.R. 1923 Mad. 517=44 M.L.J. 349, 

os gotraja sapinda cannof 
rmke a valid adopUon so as to affect the reversioner’s 

ngtttSe • 

succeeds to an estate, not 
her husband a, but as a golrajasapindaoi the last 
male holder m consequence of the absence of 
nearer heirs, cannot make a valid adoption. It 
Mn^t U said therefore that the decision of Hiah 
^urt, that a widow of a gotraja sapinda cannot 
adopt so as to defeat the rights of the reversioners 

shaken by the decision in 
^^22 P.O. 216. 

'■’If the widow of a predeceased son of plaintiff’s 

whom he was separate thoogh 
sh&took, a life-estate .as a widow of a goiraja 

D. D. VOL. Ill— 65 & 66 


HINDU LAW — Adoption — Capacity to takd. 

sapinda, had no power to adopt so as to defeat the 
rights of the plaintiff as the reversioner then the 
widow of a grandson of plaintiff’s uncle (who was 
not the last male holder) who in the lifetime of her 
husband’s uncle's widow had only a right of main- 
tenance, had no power to adopt so as to exclude the 
reversioners. (Macleod, CJ. and Shah, J.)i 
y. N. KULKARNlu. LAXMIBAI KESHKO GOPAL. 
77 I.C. 117=24 Bom. L.R. 836=47 Bom. 37= 

A.I.R. 1922 Bom. 347. 

Daughter-in-law succeeding as gotraja sapinda 

cannot adopt. 

Where a daughter-in-law succeeds as a gotraja 
5ap»ida of the last male owner in the absence of 
any nearer heir she cannot adopt to her husband 
so as to affect the devolution of the estate inherit- 
ed by her as a gotraja sapinda. It may be that 
where the adoption has the effect of divesting any 
estate vested in a third person, it might not bo 
valid, but it does not follow that where it has no 
such effect the adoption is necessarily valid • 

?? 4 Bom. 2191 

{MacUodt dftd SJuih^ J.), DattatbayA 
Bhiurao Sabnis V. Gangabhat Ganeshbai 

^ = Bom S41 = 

24 Boro. L.R. 69= A.I.R. 1922 Bom. 321. 

--—A person having a grandson subject to the 
defect of such dumbness cannot oorreotly be dea- 
cribedas sonless. Adoption by him during the 
limtime of the grandson is not valid • (18671 

* wT' > cJ. 

arid Shah, /.). BhARMAPPA. ADOPTIVE FATHER' 

Bharamagauda Mudigaudar V. Ujjanqauda’ 
Adoptive Father, Bharama. ' 

«o « * 216=46 Bom. 4S5= 

23 Bom. L.R. 1820= A.I.R. 1922 Bom. 173.' 

widow aged 12^ cannot make valid 

minor Hindu widow aged 12A is in- 
valid. Without attempting to lay down any general 

rules as to whether at the age of 12 J years a gUl 

could ever make a valid adoption in the absence® of 
auy clear evidence as to the special capacity of any 

It an independent judgment 

llli t 5®®’ t)e held that she can exercise 

ti«i? *r m the case of adop- 

i-akirnaik 64 I. C. 899=46 Bom. 307= 

23 Bom. L.R. 1075= A.I.R. 1922 Bom. 105, 

is by yuntor loidow 

Where a Hindu died leaving two widows the 

and' tv. lived apart from him for 25 years 

and the junior widow after asking for the consent 

iiew, that tho adoption was not valid as 

nty from bet husband ; and the absence of anv 
relinquishment by the senior wife of her nrior 

Mitakahara clear- 

C rthuraTpr<:i5owVia‘\’n ’Ltr' 

according to tho Sastras, which she has 

her prior right to adopter tea 
bition by the hnaband to adopt. 
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HINDU LAW— Adoption— Capacity to take. 

Mitakshara explained. [Spencer and Ramesam, 
JJ.). SIUTHDSWASII NAICKEN V. POLAVARATAL 
66 I. C. 504=s45 Mad. 266=18 M L.W. 40= 
1922 M.W.N. 53=30 M.L.T. 60= 
A.I.R. 1922 Mad. 106=42 M.L.J. 101. 

Bombay Presidency— Unchaste Sudra widow 

can adopt: (1891) P.J. 22. Dist. [Macleod, C. J. and 
Fawcett, /.): BASWANT MUSHAPPA v. SlALLAPPA 

Kallapyya. 

59 I.C. 800=43 Bora. 459=A.I.R. 1921 Bom. 301. 

The wife of a lunatic cannot validly adopt 

under the Hindu Law. [Macleod, C.J. and Fawcett, 
J.) Ramakrishna V. Laxminarayan. 

59 I.C. 458 = 22 Bom L.R. 1181. 

Adoption by a minor widow, who has not 

attained sufficient maturity of understanding the 
nature of the act, is invalid and she can recover her 
husband’s property from the adoptee unless his 
position has been prejudiced. In such case there 
is no estoppel against her ; 34 All. 398 (P.C.), Dist. 
[Sadasiva Aiyar and Spencer, JJ.). Ramachari 
V. SABASWATI AMMAL. 60 I.C. 246= 

12 M. L. W. 544=1920 M.W.N. 721. 


— Adoption — Ceremonies. 

Giving and taking essential. 

It is well settled that the physical act of giving 
and receiving is absolutely necessary in order to 
constitute a valid adoption. It is of the essence of 
adoption and the law does not accept any substitute 
for it : 6 Cal. 381 (P. C.), Rel. on. [Addison and 
Bhide, JJ.). Balak Ram, High School, Panipat 
V. Nano Mal. 31 P. L. R. 509 = 

A. I. R. 1930 Lah. 579. 
— —In Punjab datta homa is not necessary — 
Gift and acceptance must take place. (Shodi Lai, 
C. J. and Hilton, J.). DAYA RAM v. HANS Raj. 

120 I. C. 793 = A.I.R. 1930 Lah. 115. 
Sudras — Giving and taking essential. 

Though in the case of Sudras no ceremonies are 
required for a valid adoption, still the giving and 
taking of a child in adoption should be established 
in proof of validity of an adoption: 5 Cal. 770 
(P.O.), Foil. [Fforde and Agha Haidar, JJ.). 
Kishorelal V. Mt. Jowoli. 108 I. C. 62 (Lah.). 
Giving and taking is necessary. 

A mere declaration by the adoptive father is not 
sufficient to create valid adoption and the actual 
giving and taking is essential fora valid adoption, 
whether the parties belong to the three regenerate 
classes or are Sudra: .6 Cal. 381 (P. C.) and 
25 C.W.N. 403. Rel. on. [Jwala Prasad and Buck' 
nill, JJ.). iSHWARi Prasad v. Rai hari Prasad 
LAL. 106 I.C. 620=6 Pat. 506=8 P.L.T. 34= 

A.I.R. 1927 Pat. 145. 


•Registered' deed is not essential. 


Per Uukerji, J.— A deed of adoption is more 
often than not, executed after the ceremony of 
adoption has taken place. The law does not re- 
quire that an adoption should be evidenced by a 
registered deed. But as a precautionary measure 
people do execute such deeds. Any agreement that 
may have taken place before, and as a considera- 
tion of the adoption, may find place in the deed of 
adoption and in any deed that the adopted son may 
himself execute subsequent to the adoption, 
{Lindsay and Mukerji, JJ.). Mitar Sain v. Data 
BAM. 87 I.C. 724=A.I.R. 1926 All. 7. 

— --—Giving and taking completed in adoptive 
father's life time— Datta homam may be performed 
after his death. 

The adoptee living with his natural father 
was taken to the adopting father with a view to his 
being adopted. Letters passed between adopting 


HINDU LAW — Adoption — Ceremonies. 

father and the natural father of the boy in 
respect of the contemplated adoption and all the 
terms wore settled. An auspicious day was chosen 
and the adoption was fixed for a particular day. 
In the meantime the adoptive father died. The 
ceremony of adoption was performed subsequently 
Held, that the only reasonable inference is that 
the husband gave his consent to his widow making 
the adoption and that the secular act of giving and 
taking the boy having been completed in the life- 
time of the husband, the religious act of datta 
homam essential to complete the adoption may be 
performed subsequent to his death. [Ramesam 
and Venkatasubba Rao, JJ ). Seetharamamma 
V. Subyanarayana. 97 I.C. 615= 49 Mad. 969= 
25 M.L.W. 183 = A. I. R. 1926 Mad. 1181 = 

, 51 M.L.J. 466. 

Only ceremony among Agarwalhs is tying 

turban round the adoptee’s head and feasting the 
caste panchas. [Hr. Ameer AH.) Dhanraj v. 
SONI BAI. 87 I.C. 357 = 1925 M.W.N. 692= 

30 C.W.N. 601 = 23 A.L J. 273=2 O.W N. 335= 
21 N.L.R. 50=52 Cal. 482=6 L.R.P.C. 97= 
27 Bora. L.R. 837 = 52 LA. 231 = 
A.I.R. 1925 P.C. 118=49 M.L.J. 173 (P.C.). 

Brahmins — Non-sagotra boy — Datta homa is 

essential, [ilacleod, C.J. and Crump, J.). GOVINDA 

Prasad lalita Prasad v. Rindabai Lalita 
Prasad. 87 I.C. 472=27 Bom. L.R. 365= 

49 Bora. 515 = A.I.R. 1925 Bom. 289. 

Physical handing over of boy by father is un- 

necessarij — Presence and direction to hand over is 
enough but essential. 

It is not anywhere laid down that it is necessary 
that the aotiial physical handing over should be 
done, by the natural father. The natural father 
must be present at the time and he must direct 
that the handing over be done, because there must 
be an intention in the mind of the father at the 
moment of the adoption to give up his natural 
rights, but if that requirement is complied with it 
is not necessary that the actual, physical handing 
over should be done by the bands of the natural 
father. [Kennedy, J.C. and Percival, A.J.C.). 5lT, 
CHATI BAI V. SHRIMATI KDNDIBAI. 88 I.C. 573 = 

A.I.R. 1925 Sind 223. 

Datta homam— Presumption of having been 

performed. 

When an adoption has not been challenged by 
any member of the family lor 48 years though de- 
finite evidence is not forthcoming to prove that the 
Datta Homa had been performed at the time adop- 
tion took place, it is permissible to presume from 
the fact, that the adoption had not been challenged 
for such a long period, that, if the ceremony was 
necessary, it must have been performed: 29 All. 148 
[P.C.), Ref. to. [Kanhaiya Lai and Sulaiman, JJ.). 
L. Chhotey Lal V. Chandra Bhan. 

80 I.C. 1041 = 45 All. 59= A.I.R. 1923 All. 176. 
Mere execution of deed cannot effect— Adoption. 

ilere execution of a deed does not effect an adop- 
tion, and it has yet to be found in a Court of law 
that in a community where an orphan adoption is 
recognised as valid such an adoption could be made 
up by a deed alone. [Macleod, C.J. and Crump. J .). 
Shidappa V. Santawa. 77 I.C. 477= 

A.I.R. 1923 Bom. 302. 

Putreshti Jag or sitting upon the bedi is not 

absolutely necessary for validity of adoption. 

The ceremony of Putreshti Jag is not essential to 
the validity of an adoption even amongst the 
regenerate classes. (Bit Thomas Strange’s Hindu 
Law, Vol. 1, P. 95, Ref.), There must be gift and 
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{HINDU LAW— Adoption— Cereraonief, 

acceptance manifested by some overt aofc. Beyond 
'ibis, legally speaking, it does not appear that any- 
•thing is absolutely necessary. There is no autho- 
‘lity to support the view that the giver should 
actually sit upon the bedi during the datta homa 
'Ceremony. {Dawson- Miller, C. J. and Foster, J.), 
MAKUND Deb t>. SHRI JAGANNATH. 72 I.C. 230 = 
2 Pat. 469=4 P.L.T. 427 = 1 P L R. 201= 
1923 P.H.C.C. 97 = A.I.R. 1923 Pat. 423. 

There is no provision for the person giving 

dn adoption and the person taking being the same 
individual. Such a position is opposed to Hindu 
Law. (Macleod, C. J,, Shah and Sayward, JJ.). 

FAKIEAPPA VeERBHADRAPPA V. SAVITRIWA 
'SanQAPPA. 62 I.C. 318=23 Bom. L-R. 482= 

A.I.R. 1921 Bom. 1 (FB.). 


•Adoption— Gnstom. 

•jEnirj/ in wajib*ul*arz cannot supersede gene- 


tal law as to necessity of husband's authority. 

If an entry in wajib-ul-ars with regard to onstom 
•of adoption by Hindu widow is silent on the ques' 
'tion of husband’s permission which is the sine qua 
■non of the validity of adoption by a Hindu widow, 
‘the entry oannot supersede the general law that a 
Hindu widow oan make an adoption only with per* 
mission of her husband : 12 M.I.A. 523 ; 29 Cal. 828 
'<P. C.); A.I.R. 1921 P.O. 62; 14 M.I.A. 570 and 
^ I.A. 259, Bef. ; A.I.R. 1923 P. C. 90. DisL (Waiir 
Sasm, Ag. C. J. and Pullan, J.). Chandi Singh 
V. GUB Pbasad Singh. A.I.R. 1930 Oodh 339. 


Among Bunjahi Brahmins in the Punjab 

'Oustom allows a daughter’s son to be taken in 
adoption by his maternal grandfather. (Bhide, J.), 
TANSUKH RAI V. SOM DATT. 3i P.L.R. 176= 

A.I.R. 1930 Lah. 391. 


- L ingayals — Adoption can be made before 
Xeeksha. 

Vethulagama, one of the Agamas which are of 
-primary authority among Lingayats, deals with 
adoption and fixes the fifth year as the proper age 
■lor adoption. This has been relaxed by oustom 
and adoption oan be made before Deeksha ceremony 
^hioh takes place before marriage : 8 Mad. 440, 
Bef. {Kumaraswami Saslri and Walsh, JJ.) SOMA- 
•8BKHARA l>. MAhadbv. 33 Ma4. 297 = 

A.I.R. 1930 Had. 496. 

Lingayats— Custom allowing adoption of 

'tnanled man has nob obtained judicial reoognition. 

Suoh adoption is invalid even if law governing 
‘^dras be applied to them : 16 Mad. 884, Bef. 
^{Kumaraswami Sastri and Walsh, JJ.). SOMA- 
SBKHABA V. Mahadeva. 53 Had. 297 = 

A. I. R. 1930 Had. 496. 


■nllowed. 


Married Marwari Brahmin^Adoptian of— If 


A married Marwari Brahmin oannot he valit 
adopted in the absence of proof of custom allow! 
suoh adopVon and mere lapse of time of 30 ye 
•cannot cure illegality of suoh adoption of marr 
’prison. { 8 iaaMnanandPullan,JJ.), Phulcha 
■V. GOBARDHAN Das. 119 j n 351 

1929 A.L.J. 970=A.I.R. 1929 All. 7 

~ “Person of Bhinnagoira— Custom against ad\ 

iion of. 

^ ^ adoption is attaoked on the ground tl 
the adoptee was of a difierent gotra, a special 01 
'wm wat suoh adoption is invalid In a parbiou 
locality, must be proved, because under the in 

restriction in regard to got: 

^iNGH o'. Basant Singh. 118 1 0 ib^ 

“ I.I.R. 1929 All. si 


HINDU LAW— Adoption— Custom. 

The practice of adopting chelae by widows ia 
not proved amongst the Gharbhari Qosais t 
5 Bom. 682 ; 5 Bom. L.R.lU and 5 Bom. L.R. 318; 
Dist. [Paticar and Baker, JJ.). HIBABHARTHI 
JAMNABHARTHI V. BAI JAVA. 113 I. C. 496s 
30 Bom. L.R. 15SS=A.I.R. 1929 Bom. 35. 

Adoption is only a temporal act among tha 

Agarwatlas. 

The Agarwallas dtfier particularly from the Brah* 
minioal Hindoos in their conduct towards the 
dead, omitting all obsequies after the corpse is 
burnt or buried. They also regard the birth of ft 
son as having no effect on the future state of the 
progenitor and consequently adoption is a mere 
temporal arrangement and has no particular object. 
(Afr. Ameer Ali.) Dhanraj v. Soni BAI. 

87 I.O. 337=1923 M.W.N. 632= 
30 O.W.N. 601=23 A.L.J. 273=2 O.W.N. 385= 
21 N.L.R. 50= 92 Cal. 482=6 L.R. P C. 97= 
27 Bom. L. R. 637=52 I. A. 231s 

A.I.R. 1925 P.C. 118 = 49 H.L.J. 173 (P.O.). 

Sarin Khatris settled in United Provinces — 

Adoption of stsfer’s son is valid. 

The Sarin Khatris, settled in the United Province# 
came originally from the Punjab, In the Punjab 
among Khatris of all sub-divisions the rules of the 
Hindu Law relating to adoption are not strictly 
observed and a oustom exists among them by whioh 
the adoption of a daughter’s son or sister’s son i# 
recognized. The adoption of a sister’s son is also 
recognized among the Sarin Khatris settled in the 
United Provinces. (ZAndsayandKanhaiyaLal,JJ ). 
Makkhan LAL V. Kanhaiya Lal. 86 I.C. 305= 

A.I.R. 1925 All. 688. 

Adoption of Daughter’s son is allowed among 

Agharvala Vaishyas by custom. {Lindsay and 
Sulaiman, JJ.). Mt. Ballo v. Ram Kishan 

81 I.C. 490=21 A.L.J. 478= 
A.I.R. 1924 All. 49. 

Among the Mahrashtra Brahman community 

of Nagpur the prohibition of the Hindu Law of 
the adoption of a daughter’s son or of a sister’s eon 
has been abolished by oustom. {Baker, J. C and 
Hallifax, A. J.C.). Jageshwar v. PANDUBANG. 

78 I.C. 840=7 K.L.J. 82= 
A.I.R. 1924 NftA. 73. 

Adoption of orphan— May be valid under a 
custom. 

The adoption of an orphan is invalid acoording 
to orthodox Hindu Law, But the Dhusars of tha 
Gurgaon District Punjab to whioh the parties 
belong are governed by customary law according to 
whioh the adoption of an orphan by Dhusars ia 
valid. (Sir John Edge.) Rameishorb o Jai- 
NARAYAN. 64 I.C. 782=15 H.L W 144= 

49 Cal. 120=30 H.L.T. 144=26 G. V.N. 881<s 

48 I.A. 405=20 A L.J. 837= 
1922 H.W N. 128=17 N.L.R. 163= 
A.I.R. 1922 PC. 2=42 H. L. J. SO (P.C). 

Among Jains residing in theldar State in tho 

Mahikanta Agenoy in the Bombay Presidency, it 
is customary to adopt an orphan. {Macleod C J 
and Fawcett, J.). PARSHOTAM GANPAT t).’ VBta- 
OHAND GANPAT. 61 I.C. 492=45 Bom 7Si& 
23 Bom. L.R. 227=A.I.R. 1921 Bom. 147. 

Adoption of daughter’s son among Khatris 
of Amritsar is valid according to oustom. {Shadi 
Lal, C, J. and Le Rossignol, J.). PARMA Nand o 
Shiv Oharan das. 59 1 0 256= 

2 Lah. 69=3 L L.J. 82=21 P.L.R.‘l921= 

, . A.I.R. 1921 Lah. 147. 

Adoption of a daughter’s sou or a sister’s soxt^ 

is valid by oustom among the Brahmins of tha. 
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Andhra portion of the Madras Presidency as it is 
in the southern dietricts. (Oldfield and Phillips, 
J7.). VADREN RANGAN’ATAKAMilAGABD v. SOMA- 
8UNDARA Rao. 59 I.C. 609=43 Mad. 876. 

■ - - - According to the custom prevailing among 
Kshatriyas in South Kanara, in the Madras Presi- 
dency, the adoption of a brother’s daughter's son 
is valid. (5<id(isir<T Aiyar and Spencer, JJ.). 
SOORALA SiNGA V. KANAKA SiNGA. 

59 I.C. 585=43 Mad. 867= 12 H.L W. 245= 

1920 M.W N. 528. 

-Adoption-Dancing girls. 

Adoption for j^ostitution is invalid. 

An adoption by a dancing girl for purposes of 
prostitution is invalid. Such an adoption cannot 
be validated on the ground of estoppel as an 
estoppel cannot defeat a prohibition case on 
ground of public policy. (Aylinfj and Coutt$‘ 
Trotter, JJ.). Kandaiya Pillai v. Chokkam- 
MAL. 59 I.C. 214=28 M.L.T. 106= 12 M.L.W. 7. 

—Adoption— Divesting of estate. 

Widow adopting to divest property vested in 

collateral is not allowed. 

A widow ^^ith no right of succession of her own 
cannot adopt so as to divest the estate vesting in 
the collateral to her deceased husband, so as to 
keep the succession in the family when his natural 
born son, though competent to do so, has failed to 
do so, though having no son of his own, either 
natural born or adopted, and the mere fact of the 
attestation of the deed of adoption if such adoption 
takes place, would not estop the collateral from 
getting up bis title to the estate. [Jicala Prasad 
andScroope, JJ.). Amabchandra Mansingh v. 
Banasiali Singh. 123 I.C. 770=11 P.L.T. 268= 

A.I.R. 1930 Pat. 417. 

I I After the separation of two brothers, if one 
of them is adopted, the adoptee takes his separate 
property to the new family: A.T.R. 1923 Bom. 297, 
Foil. (Z afar AH and Dalip Singh, JJ.). R.alia 
RAM V. M't. SODHAN. 123 I.C. 81 = 

A.I.R. 1930 Lah. 470. 

Bengal School— According to Bengal School 

an estate once vested in the son cannot be divested 
by bis subsequent adoption except in case of 
extreme degradation ; 29 Mad. 43< ; 6 Cal, 776 
(P.C.) poll.: A.I.R. 1928 P.C. 87; 40 Pom. 429, 
Dist. (Jack and MUiei-,JJ.). ShyamA CHARAN w. 
SBICHARAN. 120 rc. 157 = 49 C.L.J. 298= 

33C.W.N. 553 = 56 Cal. 1135= 
A.I.R. 1929 Cal. 337. 

Office of trusteeship vested in widow— 

She then adopting son— O&co of trusteeship like 
all other private property will vest in adopted son 
and widow will bo divested of same: 20 Mad. 1G2 
and 19 All. 428, Dist.‘, 32 Mad. 1G7 and 22 C.L.J. 404, 
Bel. on. (Srinno.sa Aiyangar and Beilly. JJ.). 
Tiruvengataratnam V. Butchatya. 

113 1 0 347 = 52 Mad 373 = 28 M.L.W. 727 = 
1928 M.W.N. 53=A.I.R. 1929 Mad. 11= 

55 M.L J. 757. 

Pull owner of property by will bequeathing 

it to bis wife iV for life and after her. to bis 
widowed daughter-in-law K absolutely— Will 
giving permission to either widow to adopt 
Widow N entering into contract relating to pro- 
perty and K bringing suit for its specific perfor 
manco— Adoption made after estate had become 

vested in two widows: ^ >r » u 

Held, that the adoption could not oust N of her 
life interest nor could it after the death of N 
prevent the vesting of an absolute estate under the 
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terms of the Will for the simple reason that the 
bequests had taken eScct already long before the 
adoption, that E could enter into the contract and 
that .V could maintain the suit for specific perfor- 
mance: A.I.R, 1027 P.C. 139, Bel. on. (Jackson, 
and Subhedar, A. J. Cs.). Pabashram v. 
Shriram. 118 I.C. 477 = 26 N-L.R. 88= 

A.I.R. 1929 Nag. 321. 
Property acquired at partition in the natu- 
ral family is not divested by a person's subs€quent. 
adoption in another family;' 29 Mad. 437; 1 C.W.N. 
121; A I.R. 19J3 Bom. 297'; A.I.R 1922* Nag. 16* 
40 Bom 429; 43 Bom. 774, Disc.-, 5 Cal. 777 
(P.C.), Appl. {Jackson, A.J.C.). Ramachandra 
V. HArischandra. 117 1,0.268= 

25 N.L.R. 139= A.I.R. 1929 Nag. 177. 

W idow holding absolute estate under her 
husband’s will — 'Adoption of a son divests her of 
the estate— A. T. R. 1927 P C. 139. Cons.-, 10 M I.A. 
•279 and 5 C.W.N. 20. Bel on. (Phillips, Offg.C.J. 
and Beilly, J.). SUKHDEVDOSS Ramprasad v. 
MT. CHOTI Bai. 109 I.C. 5=1928 M W N. 32= 
27 M.L.W. 145=A.I.R. ms Mad. 118. 

— Law of divestment does not apply to property- 

given to widow by Government grant for manage- 
ment as the head of a family. 

The Hindu Law of divestment of a widow’s 
estate by an adopted son applies to the property 
that she Inherits from her husband. The trust 
property given by Government to her by a grant 
in order that she should manage it as bead of the 
family for the time being, creates a right which is 
different from the right of a widow who enjoys a 
property for her lifetime after the death of her- 
husband and acquires no prescriptive right by 
managing the property. (Sijsncer and Bamesam, 
JJ.). PbATAP SinhA V. SIMJI Raju. 

96 I.C. 442=1926 M.W.N. 793= 
A. I. R. 1927 Mad. 50=51 H.L.J. 652. 


The rule that an estate once vested cannot 

be divested does not apply where the adopted son' 
succeeds not by inheritance but under settlement. 

The whole principle underlying the rule as to 
divesting estates is that a superior title as heir 
cannot be created by a widow, where the property 
has already vested in a person who in law has taken 
the estate from the deceased heir of the last male 
holder. (OdqersandVishwanath Sastri, JJ.). AM. 
MAMMA V. SATVANABAYANA. 96 I C. 950 = 

49 Had. 636 = 24 M L W. 150= 
j.I.E. 1926 Mad. 916=51 M L.J. 426. 

Where a sole surviving co parcener of a 

Hindu family is adopted into another family and 
has a daughter then living, bis estate in his natu- 
ral f-<mily vests in his daughter, on his adoption. 
{Jdacleoa.C.J. and Crump, J.). ^I.ANIKBAI \ISH- 
NUDAS GUJJAB V. GOKUl DAS RAMDAS ICARADGI. 

87 I.C. 816=49 Bora. 520= 
27 Bom. L.R. 414 = A.I.R. 1925 Bom. 363. 


■ Vatan property once vested in a collateral can*t' 

i divested. 

In the case of Yatan property a widow cannot 
drpta son so as to vest the Vatan property in him 
: on the death of her natural son it was vested in 
male member of the family in the absence of any 
eits of the son. It is the right to possession and 
ot the possession that is to be vested. (1913)' 
7 Bom. 698. 602, S.C. 15 Bom. L.R. 783, 78.8, Foil, 
Hicleod,C.J. and Shah, J.). ADIVEVA FAKIB- 
OWDA V. ohanmallgowda RAMANOOWDA. 

81 1. C. 1018=26 Bom L. R. 360— 
A.I. R. 1924 Bom. 393v- 
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' ‘Adoption does not divest estate already vested 
-in the adopted son. 

The rule of Hiadu Law or custooi according to 
which an adopted son is deprived of right of in- 
rheritance iu his natural family cannot apply 
where succession to the natural father's estate 
.precedes the adoption, unless a contrary custom is 
proved. [Zafar Ali, J.). CHHANGA v. Jai LAL. 

78 I. C. 161 = 6 h. L. J. 174= 
A. I. R. 1924 Lah. 430. 

- 'Adoption does not divest ] estate absolutely 
vested in adopted son. 

The adopted person is not divested by virtue of 
•his adoption, of any property which is absolutely 
-vested in him before adoption. If a sou is given in 
adoption after partition between father and sons 
lihe property already vested in the adoptee will not 
• devolve on his natural father. {Afaclead, C.J. and 
-Crump. J.). iUa.ABALEsawAR Narayan V 
SUBBAilANYA SSIVRAM. 72 I. C. 309= 

25 Bom. L. R 274=47 Bom. 542= 
A.I.R. 1923 Bom 297. 
— ^ — •‘Property vested in iasf surviving co parcener's 
eoidow— Adoption by widoio of predeceased co-parceixer 
•cannot divest. 

After the death of the last surviving co-parcener 
when the estate has vested in the widows of that 
•oo-paroener the adoption egeoted by a Avidow of a 
predeceased oo-parconer cannot have the effect of 
divesting that estate. On that point the decision 
in Tadaov. Nanideo, is silent.' It is difficult to 
accept that the effect of that decision is to over- 
rule by implication the current of deoisions on 
that point : 44 B. 483, Foil.; 48 I. A. 513. Dist. 
(Shah, Ag. C. J. and Crump, J.). SHIVABASAPPA 
BINLOONAPPA JIANOLI u. Nilawa KAil Satapa 
ManolI. 82 I.C. 618 = 24 Bora. L.R. 1162= 

47 Bom. 110=A. 1. R. 1923 Bora. 17. 

Property absolutely vested in the adoptee 

before adoption is not divested: 99* Mad. .137 
Differed from. {Dhobley, A. J. C.). RIAROTI v. 
Laxuan. 65 I. C. 362=5 N. L. J. 58= 

A.I.R. 1922 Nag. 16. 


— Adoption— Dwyanmshyayana. 

■; Dwtjamushyayana form is unknown in Pu 

■ja^No express agreement^Presumption is of d> 

iaka adoption. *' 

The dwyamushyayana form of adoption und 
which the boy adopted, while ao(iuiring the rel 
tionshjp of a son to his adoptive father, retail 
also his relationship to his natural father is e 
tirely unknown to the Punjab, and in the absen 

•of a speoifio plea to this effect, it cannot be hei 

that when the defendant pleaded that he had bet 
•adopted, ho had meant that he had been adooted ; 
•any form other than the ordinary datlaka for 
^hich 18 generally prevalent among the Punfj 
Hindus in this province. * 

Under the Hindu Law, in the absence of ar 
•express agreement to the effect that the adontic 
was to be m the dwyamushyayana form, it must 1 

™ anwrangemei 
dwyamushyayana and that th 

^ 'J and Afofi Saga 

-W.). MohBa MAt «. MDI.A 89I 0S 

A.I.R. 192B Ifah. 62 
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— Adoption— Eligibility. 

Among twice bora Hindus governed by the 

Mitakshara law an adoption can only be made of a 
boy whose natural mother could before her marri^e 
have been legally married bv the adopter: 21 All. 412 
(P. C.) and A. I. R. 1915 P'.G. 15 Rel. on. {Stuart, 
C. J. and Raz.i, J.). UdatbaJ Sinah v. MT. RAJ 
KUNWAE. 121 I.C. 91 = 6 O.W.H. 725= 

A.I.R. 1929 0udh;489. 
■■ — -‘An cmly son may be adopted. 

The injuuction oi the Shastras against the adop- 
tion of an only son is only comm.-ndaCory and Hot 
mandatory. [Sen and Niamatnllah. JJ.), DHABAU 
PraxISH V. MT. KaLAWATI DEVI. 110 I.C. 665= 
50 All. 885=26 A.L.J. H06=A.I.R. 1928 All. 459. 
Janeo ceretnony absolute bar. 

The performance of the upanayana (the janeo 
ceremony) is an absolute bar to the adoption: 
9 All. 253, Foil. {Sulaunan and Iqbal Ahmad, JJ,), 
GOPI Nath u. MT. KISHNX. 105 I.C. 831= 

25 A.L.J. 1009 = A.I.R. 1927 All. 634. 
Married boy cayinot be adopted. 

Among twice-boru classes of Hindus a boy 
cannot be adopted after he is married, in 
absence of a custom varying Hindu Law. [Stuart, 
C.J. and Basan. J.). BishITNATH Kaur v. 
Sheo BAHADUR Singh. 104 10 587.= 

4 O.W.N 550= A. I. R. 1927 0adh26S. 

Regenerate classes — .Adoption of daughter’s 

son, sister’s son and mother’s sister’s son is pro- 
hibited— Faefttw valet will not validate such adop- 
tion; 21 All. 4T2 fP.O.), Foil. [Jwala Prasad 
Bucknill, JJ.). iSaWARI PraSAD u. Rai HARI 
Prasad Lad. 106 1 C 620=6 Pat. 506= 

8 P.L T. 34= A.I.R. 1927 Pat. 145. 


—No r«sfriciio7ts are imposed as to age of boy — 

Adoption will not be set aside on the ground that the 
boy was older than 5 years. 

The Hindu Law imposes no restrioihus as to 
age of an adopted boy and whatever be the age of 
the adopted son, his adoption is valid if made 
before upanayaa.i. if he belongs to any of tho 
regenerate classes, aud, before marriage, if hs 
belongs to the Sudra caste aud therefore an adoption 
will not be set aside on the ground that the boy 
adopted was older than fivo years at the date of the 
adoption : A.I.R. 1923 Patna 423 and Afawooi, J,, 
in 9 .All. 253. Foil, {Das and Foster, JJ,). CRAN* 
DRE3HWAR PRASAD NARAIN SINGH V. BiSHBS- 
WAR Pratab Narain Singh. lOi I c 289= 
3 Pat. 777 = 8 P.L.T. 510= A.I.R. 1927 Pat 61. 

Among the Agarwallas the qualifying age for 

adoption extends to 32 years. (Mr. Ameer Ali.) 
DHAKRAJ V. SONI BAI, 87 I.C. 361* 

1925 M.W.N. 692=30 C.W.N. 601* 
23 A L.J. 273=2 O.W.N. 338* 
21 N.L.R. 50=62 Cal. 482=6 L.R.P.C W* 

27 Bom.L.R. 837=52 I.A. 234* 
A.I.R. 1925 P.C. 118=49 M.L.J. 173 (P.fi.). 
■— — Husband’s brother can be validly adopted, 
[Macleod, C.J. and Coyajee, J.). SHrxpad DATta- 
TRAYA KAUAT V, VlTHAL VasUDEVSHET PAB- 

.nr. , » Bora. 616* 

27 Bom. L.R. 674= A.I.R. 1925 Bora. 3W. 

. Giving of an only son inadoptiou by widow U 
valid: 25 Bom. 537, FoN. (lfac7«od, C.J.andCriAmp, 
/.). GANPATI SHAKKARAPPA U. KRISHNAPPA 
Shivaram. 73 I.C. 20i=A.I.R. 1924 Bom, 
-—Person |>rei>tously adopted under ‘ an snwOi* 
adopl%ont %s elig%ble. 

‘o he the adopUd eon o! 

i f on the g,o«n4 

that he had been ptevioualy adopted hy on* 



1035 


decennial digest, 1921 — 1930 . 


1030 - 


HINDU law— A doption— EJigibility. 

^Chandra. The facbum of that adoption was 
proved. It was also proved, however, that the first 
” j sister’s son of Ramchandra 

.ffe^d.the parties being Deshastha Brahmins, 
jac\e the adoption of a sister’s son would be 
Invalid. No attempt was made to show that in the 
immunity to whioh the parties belonged a custom 
has been established to permit the adoption of the 
Bister’s son therefore the fact that the defendant 
had gone through the ceremony of adoption pur- 
portipg to result in his passing into the family of 
Hamchandra, must be considered as a nullity and 
would not operate as a defect against his being 
validly adopted by Radhabai into the family of 
B^shnaji. An adoption must either be effectual 
for all purposes, or a nullity. (Uaeleod, C.J. and 
CrttrwjD, /.). Bean ABAJI DESHPANDE V. IIARI 
BAMGHANDRA PATKi. 72 LC. 631 = 

25 Bora.L.R. 411= A.I.R. 1923 Bom. 301. 


- ^nder Hindu Law, the adoption of daugh- 
ter’s husband is valid, (iladeod, C.J. andSJuih.J.). 
SITABAI NAGES DESAI V. PARVATIBAI NAGES 
Desai. 69 I.C. 172=24 Bom. L.R. 748= 

47 Bom. 35= A.I.R. 1922 Bom. 239. 
^•^^Upanayanam in the family of invalid adop- 
tion — No bar to subsequent adoption. 

An Upanayanatn is not valid unless performed 
by the father or in his absence, by another kins- 
man in the family to which the boy concerned 
sctually belongs. The performance of the Uj^a- 
nayanam in a family into which the boy is 
wrongly believed to have entered by an invalid 
adoption, is a nullity and is no bar to bis subse- 
quent adoption. (Oldfeld a7id Phillips, JJ.). 
VAJDREU RANGANAYAKAMMA V. SOilASUNDARA 
HaO. 59 I.C. 609 = 43 Mad. 876. 

It is desirable that adoption is made at a tender 


age. 

It is desirable that a boy should be adopted at a 
tender age so that he may bo thoroughly assimilat- 
ed to the family into which be is adopted and 
being bred up from hie infancy amidst its members 
may be looked upon as a natural relation. (Drahe- 
Brockman, J.C.). Golab'Thakub v. Padali. 

68 I.C. 566 = A,I.R. 1921 Nag. 153. 
Person standing in same degree from com- 
mon ancestor as adopter himself, can be adopted. 
{Drdke-Brockman, J.O.). GULAB Thakur v. 
Fadali. 68 I-C. 566= A.I.R. 1921 Nag. 153. 

— Adoption— EBtoppel. 

-tm Likelihood of damage by change of position is 

onough to be proved. 

It is not cast upon the adopted eon who sets up 
the estoppel against the adoptive father to prove 
ooDclusively that ho was in fact damnified by the 
father resiling from the story of the adoption, but 
It is enough if he proves to tbo satisfaction of the 
Court that the likelihood of bis being prejudiced 
by the alter.ation of position was so great that the 
Court will presume that the plaintiff must have 
been damnified: 34 All. 39S (P.C.). Foil. 

The estoppel will only operate against tbo 
adoptive father and in n® way against the aurasa 
eon of the adoptive father. {Coutts Trotter, C.J.). 
J. pabasubamayya V. .T. Venkataramayya. 

163 I.C. 835=1927 M W N. 311 = 
A.I.R. 1927 Mad. 777. 

A.garwalla adoption — Brahminical adoption 

falsely set up— Acts and re 2 )res€ntnlions regarding 
formfir cannot create estoppel as to latter. 

The parties wore Agarwallas and the adoption 
was made in the manner customary among tbo 
Agarwallas. The story of a regular Brahminical 
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adoption of the same boy previous to the Agarwalla. 
adoption was invented with the object of giving to. 
latter adoption, the rights of collateral succession. 
The acts and representations of the plaintiffs which, 
were set up as estopping them from questioning, 
the adoption related to the Agarwalla adoption. 

Held, that the plaintiffs were not estopped from, 
questioning the adoption and denying that ther 
adopted son acquired any rights of collateral suc- 
cession by the adoption: 19 W.R. 12 (P.C.). Foil. 
and 34 All. 393 {P C.), Distinguished. {Ur. Ameer - 
Alt.) Dhanraj Joharmul V. SONI Bai. 

87 I.C. 357 = 23 A.L.J. 273=2 O.W.N. 335= 
21 N L.R. 50=52 Cal. 482=6 L R.P C. 97=- 
27 Bom.L.R. 837=52 I. A. 231 = 1925 M.W.N. 692= 

30 C.W.N. 601 = A.I.R. 1925 P.C. 118=- 

49 M.L.J. 173 (P.C.). 
Party can be estopped by, from denying adop- 
tion. 

No doubt it is perfectly true that under the 
Hindu Law an adoption can only be effected by 
the due performance of certain religious ceremo- 
nies; but the plaintiff in an action can be estopped 
by his own previous conduct from asserting that 
such valid and binding adoption had not in fact- 
taken place. [Rafique and Piggoit, JJ.). Udit 
Narain Singh v. randhib Singh. 69 I.C. 971= 
54 All. 169 = 20 A.L.J. 945=A.I.R. 1923 All. 38. 
— Adoption— Evidence. 

Lapse of time — Adopted son treated as such by- 

members of the family and the public — Presumption^ 
infavotir of valid adoption. 

In all cases it is not necessary to produce direct 
evidence of the fact of adoption and wliere it 
appears that the adoption had taken place long 
since and the adopted son has been treated as such- 
by the members of the family and in public trans- 
actions, every presumption will be made that every 
circumstance has taken place which is necessary to- 
account for such a state of things as is proved or 
admitted to exist : 24 Bom. 478 and 27 All. 271 


(P.C.), Foil-, 29 All. 519 (P.C.), Bel. w. (Einkhede- 
and Mohiuddni, A.J.Cs.). Yamunabat v. Dhanna 
LAL. 114 I.C. 616 (Nag.). 

' — Estoppel against father — Real prejudice need 
not be proved — Likelihood of prejudice enough. 

It is not cast upon the invalidly adopted son who- 
sots up the estoppel against the adoptive father to 
prove conclusively that be was in fact damnified by 
the father resiling from the story of the adoption^ 
but it is enough if he proves to the satisfaction of 
the Court that the likelihood of his being prejudic- 
ed by tbo alteration of position was so great that, 
the Court will presume that the plaintiff must have- 
been damnified : 84 All. 898 (P.C.), Foil. 

The estoppel will only operate against the adop- 
tive father and in no way against the aurasa son ot 
the adoptive father. [Coutts-Trotter, C.J.). J. PABA- 
SURAMAYYA V. J. VENKATARAMAYYA. 

103 I.C. 855=1927 M.W.N. 311 = 
A.I.R. 1927 Mad. 777. 

Reiterated declarations by the adopted son. 
himself, extending over a number of years, that 
he was adopted son is sufficient proof of adoption? 
against him when ho is denying the adoption. 
(Lord Blanesburgh.) CHANDRA SHEKHAR BAK8H 
SINGH V. Mt. Raj Kunwar. 961. C. 836- 

24 M.L.W. 320 = 1926 M.W.N. 596= 
31 C.W.N. 417= A.I.R. 1928 P.C. 91 (P.C.). 
Where the adoption was never challenged.'' 


for many years, 

Held, that the factum of adoption must be taken, 
as proved and that it Is a fair presumption 
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HINDU DAW<-‘ldoptlon— Evidenoe. 

ffiftWA that sueh adoption was made with the neces- 
sary assent of the collatorale. [Broadway, /.)> 
EAMHAYA V. NAUBANQ. 76 I.C. 754— 

A.I.R. 1923 Lah. 374. 

In none of the oorrespondence which passed 

between the uncle and the nephew, did undo refer 
to nephew as his son : nor did he refer to his wife 
as the mother of the boy ; on the contrary he refer- 
red to her SB hie aunt. Moreover the nephew was 
the only other member of the family and there- 
fore uncle’s only heir and thus there was no neces- 
sity to adopt him. 

Held, the alleged adoption is not proved. (5coff- 
Smith and Mott Sa^ar, JJ.). Mt. UTTAM DEVI v. 
DINA NATH. 75 I.C. 774=A. I. R. 1923 Lah. 359. 

' Name not changed — No proof of expenditure 

on ceremony — No reference to adoption at muta- 
tion— Adoption is not proved. [Kolval and 
Prtdeaux, A.J.Cs.). Deobao v. Mt. Annapubna- 
BAI. A.I.R. 1922 Nag. 185. 

Where the plaintiffs sued for a declaration 

that a widow had no authority to adopt and that 
she did not adopt and the evidence in the defen- 
dant’s side which was more valuable and weighty 
than that of the plaintiffs showed that the widow 
had asked for Police help at the time of adoption, 

Held, that the adoption must be held to be esta- 
blished. [Das and Adami, JJ.). Ghandrama KUEB 
V. ram Gayan. 67 I.C. 57= A.I.R. 1922 Pat. 111. 

Direct proof is not necessary — Condxkct of «iem- 

bers of family, etc., is enough. 

It is not necessary to produce direct evidence of 
the fact of adoption; where it has taken place long 
since and where the adopted son has been treated 
as such by the members of the family and in 
public transactions, every presumption will be 
made that every circumstance has taken place 
which is necessary to account for such a state of 
things as is proved or admitted to exist. [Mookerjee 
and Buckland, JJ.). JAOANNATH MARWARI v. Mt. 
CHANDNI BlBI. 67 I. C. 31 = 34 C.L.J. 432= 

26 C.W.H. 65=A.I.R. 1921 Cal. 647. 
——If giving and taking is not established as a 
fact no amount of acknowledgment would make a 
person an adopted son. [Woodrojfe and Walmsley, 
JJ.). Krishna Bhamini dasi v. Bboja 
Mohini Dasi, 66 I.c. 38= 2S C.W.N. 403= 




—Adoption— Pactum valet. 

A daughter’s son, sister’s s< 
and mothers sister’s son being expressly forbidc 
by the texts on Hindu Law is contrary to law a 
wid m the three regenerate classes, Brahm 

principle of facU 
D ^ will not validate such an adoption. [Jw, 

ISHWARI PRASAD 
RAI HAEI PBASADHAH. 106 I C 2( 

P-L.J. 34= A.I.R. 1927 Pat. 1< 
——Adoption of Orphan, is invalid— Joci 
wt, dootrine of, does not apply. [Ayling 

^^EYYA V. RAMALAKSHMI. 

260= A.I.R. 1921 Had. i 

Adoption— RelatlonBhlp, 

daughter’s son cannot h 
tfaedattaka form and consequently there ii 
Replantation of the adoptee into the adopt 
^ily and BO as no relationship is created by 

personal relationship of 
P^s._ the adopter’s daughters cannot he heh 

a3r^ IM? ‘ fdoptM : 118 P.L.R. 1! 

1^ lUh. 488, ReU on. [ShadALal, O.J , , 
trOGAB BEN V. KHU8HI RAM. 

120 1 . 0 . 5 = A.I.R, 1929 Lah. \ 


HINDU law— A doption— Bdlailonshlp. 

■ Question of adoption is one of status — Law of 
domicile governs. 

Per Phillips, J. — Adoption creates definite 
relationship between the person adopted and the 
person adopting and a question relating to its 
validity is akin to a case of legitimacy. In both 
the right of a person to be declared as the legal son 
of a father is involved. Adoption naturally oaniss 
with it rights to property but the main element in 
adoption is a religious element; for, the status 
conferred by adoption involves religious obligations 
and it is usually for the performance of such reli- 
gious obligations that the adoption is effected. 
Q be question of adoption is consequently a ques- 
tion relating to the status of the parties and is 
governed by the law of domicile. [Phillips and 
Eeilly.JJ.). EAMAKRIbBNAYYA v. MAHALAKSH- 
MAMMA Gard. 30 H.L.W. 691. 


' Hatural brother cannot succeed to adopted 
son's estate in Die adoptive family. 

It is not true to say that by Hindu law an 
adoptee only loses his consanguinity for purposes 
of succession. Adoption has been spoken of as 
"new birth" in many cases, a term sanctioned by 
the theory of Hindu law. The theory itself involves 
the principle "of a complete severance of the child 
adopted from the family in which he is born. . , and 
complete substitution into the adoptive family, as 
if he were bom in it; A.I.R. 1915 P.C. 41, Bef. 

Consideration of the intimate connexion, which 
primitive Hindu Laws established between the 
funeral offerings and ceremonies on behalf of the 
dead and the right of succession to his property 
will show that ceremonially the adopted son only 
becomes new horn in the family of his adoptive 
father, so as to be qualified to provide efficaciously 
the offerings of which the dead have need, by first 
dying in the family of his birth, out of which he 
is given by his natural to his adoptive parent, and 
in which his offering will be no longer efficacious 
or desired. Therefore, when such an adopted son 
dies, his natural brother cannot succeed to him to 
his estate in the adoptive family being still a 
member of the family of his birth and bound to 
make the necessary offerings for his own ancestors 
and thus not qualified to do the same thing for his 
brother and bis adoptive father and that father’s 
immediate predecessors. (Fiscownf 5tt»nner.) 
Raqbdraj Chandra «. Rani Subhadra 
EunwAR. 108 I.C. 673=3 Lack. 76=55 I.A. 139= 
26 A.L.J. 609=30 Bom.L.R. 829=32 G.W.N. 1009= 

5 O.W.N. 443= A.I.R. 1928 e.Q. 87. 

5S H.L.J. 778. 


Aaopiea son loses au rig MS in naf«rat/amwy 

including right to inherif to natural relations. 

It is a well established principle of the Mitak- 
shara law that an adoption in the dattaka form has 
the effect of transferring the adopted boy from his 
natural into the adoptive family and consequently 
of losing all his rights of a son in his natural 
family including the right of claiming any share in 
the estate of his natural relations. The only tie or 

affinity that such a boy retains with his natural 
family is that he cannot marry in it within tha 
prohibited degree nor can he adopt from that family 

a boy whom he could not have adopted if he had 

wmained in that fajpily. [Fforde and Jai Lai, JJ ) 
DHANNA MAL V. PARhiBSHARI DA8. *'* 

Tt 261=A.1.R. 1988 Lah. 9. 

It mates no diflerenoe as to extinotton of a 

i? “a^ittral family whether ha be 

addptedfiunng the lifetime of his natural feJhe'v 
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HINDU LAW— Adoption*-ReIationship. 

natural father. [DaXal, /.I. 
Dharam Singh v. Bakshi. 94 j < 3 . 313 = 

A.I.R. 1926 AH. 425. 

——Adojilee’s son, in existence at father's adoption 
retains his right to adoptee’s natural family (Otyiter). 

If any sons of the aloptee are in existence on the 

date of adoption they will be vested with interest 

m the property of the natural family and the 

father s adoption though it involves his civil death 

as regards the property does not have the same eS-ct 

on the rights of his son or SODS. [Dalai, J.). Dha- 

RAM Singh ti. Bakshi. 94 10.315=: 

A.I.R. 1926 All 4i5. 

—Wife not actually receiving can be adoptive 
mother. 


There appears to be no authority for the proposi- 
tion that the wife does not become the adoptive 
mother unless she actually receives the boy. 

Fez Madhavan l^air, J. — The wife becomes tho 

adoptive mother, not because she receives the boy 
in adoption, but because she is the wife of the 
adopter, her husband, who takes the boy in adop- 
tion. 


Per Phillips, J. — A Hindu son has to ofier ob- 
lations^ Ijot only to his father’s ancestors, but .also 
to his mother's ancestors. \Vhen therefore, he is 
adopted into a new family, he becomes the son of 
that family and presumably he would offer obla- 
tions not only to his adoptive father's ancestors 
but to bis father's wife’s ancestors as well. It 
would be straining the legal fiction of .adoption too 
far to hold that the boy need have no mother at all, 
although this may possibly be necessary in the 
case of an adoption by a bachelor. Wherever pos- 
sible, therefore, a mother should be found for the 
boy, and the fact that such a mother died before the 
adoption can be no obstacle in view of the fictitious 
character of the whole principle of adoption : C'a.^e* 
law considered. {Phillijys and iTadhavan Nair, JJ.). 
SUNDARAMMA v. VENKATASUBBIER. 

97 1. C 145 = 49 Mad. 941 = 1926 H.W.N. 778= 
A.I.R. 1926 Mad. 1203=51 M.L.J. 545. 

Adopted son ceases to be a member of his natu- 
ral family. 

After adoption in the dattaka form the adopted 
son ceases in all real sense of the word to be a mem- 
ber of the family of his natural father, aud all ties 
of relationship between him and the family of his 
natural father come to eud. The separation is 
absolute. The separation is rendered no less abso- 
lute because owing to the blood tie, which he can- 
not escape, he is prohibited from marrying within 
the prohibited degrees in tho family of his natural 
father. [Stuart, C. J. and Hasan, J.). Bbu INDRA 
TEWARI V. SUBHADBA KUNWAB. 93 I. C. 798= 
1 Luck. 233 = 29 O.C. 218 = 3 O W.N. Sup. 34= 

A.I.R. 1926 Oadh 449. 

The continuation of sapinda relationship 

between the adopted person and his natural family 
does not establish the proposition that the rela- 
tionship of a brother between the adopted person 
and his natural brother subsists even after the 
adoption. Case-law referred to. [Stuart, G.J. and 
Hasan, J.). BRIJ CHANDRA TEWARI v. SUBHA- 
DRA KunwAR. 95 I. C. 798= 1 Luck. 233 = 

29 0. C. 218 = 3 O.W.N. Sup. 34= 
A.I.R. 1926 Oadh 449. 

Wife of adoptee passes into adoptive family. 

(Dhobleu,A.J.C.). MABOTI V. LAXMAN. 

66 I.C. 362=5 N.L.J. 58 = 
. A. I. B. 1922 Nag. 16. 


HINDU law— A doption -Rights of adopted son 

— Disposition of property. 

—Adoption -Rights of adopted son —Adverse 

possession. 

limy does not tun against the adopted son 

prior to the dace of his adoption and adverse posses- 
sion against the adoptive mother d,>os not affect the 
rights of the adopted son: 13 Bom. 1(',0, Disl 
[MiUraand Pndeaux, A.J.Cs.). Sit.\RAM v Ra.JA- 

17 N. L.R. 18= 

, A.I.R. 1921 Nag. Ill, 

—Adoption— Rights of adopted son— Co parce- 
nary. 

Property got by the adoptive father from 

m.atoFDal graudfacher — .Adopted son is co-parcener 
in it; -27 Mad. 3S2; 39 Mad 9a0, Ref. and .35 Cal. 1039 
Poll. [Rimesam and Jackson, jJ.). A. Vrs’KATA 
SESHAM.MA V. A. APPA RaO. 30 I.C. 79 = 

20 M. L. W. 181=A.I.R. 1925 Mad. 12S. 

—Adoption— Rights of adopted son— Disposition 
of property. 

Illaion adoption — Subsequent alienation by 

faihcr-in law—Righli of illatom son-in-law. 

The practice of illatom is a departure from ordi- 
nary Hindu Law, aud accordingly it lies upon the 
patty claiming by virtue of the statute to override 
the provisions of that law to substantiate his claim. 
This cannot in general be done, as, for instance, 
can be done in a case of adoption, by appeal to set- 
tled rules of law becauso the practice of illatom 
being of lute occurrence and confined to certain 
castes, has never become crystallized into fixed 
rules of law by a loug course of judicial decisions. 
Where therefoie, a father-in-law takes a son in-law 
in ilUtom, aud subsequently alienates some of his 
property, it lies heavily upon the ill:»tom son-in-law 
to shjw that by specific customary law overriding 
the general Hindu law, he has a preferential right 
to the rights of father in-law’s alienoes: 4 Mad. 27‘2 ; 
21 Mad. 266; 9 Mud. lU ; A I.R. 1927 Mad. 708; 
7 M. H. G. K. 25 and A. S. No. 206 of 1912, Rel. on. 
[Beasley, C. J. and Curgenven, J.). (Vatrapu) 
SUBBABAO V. (PAMIREDDI) iMAHALAKSHMAMMA. 

A.I.R. 1930 Mad. 883. 

Son dying after authorising his wife to 

adopt — Father settling property on daughters after 
son’s death — Plaintiff was adopted later and suing 
for partition— Father dying during suit and plain- 
tiff then claiming whole prop rty —Doctrine of re- 
lation back does not apply and plaintiff takes subject 
to settlement in favour of daughters. 

In the case of adoption by widow the doctrine of 
relation back has nothing to do with a last male 
holder. A sole surviving co-parcencr in possession of 
property has always been regarded as the owner of 
the co-parcenary property, the theory of relation 
back has only to do with establishing a line of 
succession to tho adoptive father and in order to 
establish that line, it is necessary that certain in- 
termediate holders should give way to the adopted 
son’s superior claims as that of a natural born son 
of his adoptive father. He can so to speak insist 
on the property devolving in a direct line as far as 
possible from father to son or from grand-father 
to grand-son and it is in this connexion and this 
alone that tho doctrine of relation back is to be 
regarded. {Case-law fully discussed). [Odgers 
and Venkatasubba Bao, JJ.). VberanNA v. SAY- 
AMMA. 118 I.C. 821 = 62 Mad, 398= 

29 M. L. W. 309= A.I.R. 1929 Mad. 296* 

66 M. L. J. 401. 

——After the separation of two brothers, if one 
of them is adopted, the adoptee takes his 
property to the new family; A.l.B. 1923 Bom# 297f 
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filKDU LAW— Adoption — Rights of adopted son 
—Disposition of property. 

Foil. iZafar AH and Dalip Singh, JJ.). RULIA 

Bam ti. Mt. Sodhak, 123 I. C. 81 = 

A. I R. 1933 Lah. 470. 

^i3isposi<ion. before adoption by adopHve father 

—Inter vivos or by will i$ binding on adopted son. 

When a disposition is niiide tn/tjr tiiyos by one 
who has full power over property under which a 
portion of that property is cirrir'd away, no rights 
of a son who is subsequently adopted can affect 
that portion which is dispose, d of The same is true 
when the disposition is by will and tho adoption is 
subsequently made by a widow who has been 
given power to adopt. For the Will will speak as 
to the death of tho testator and the property is car* 
tied away before the adoption takes place. (Fis- 
eount Dunedin.) KRISHNAMURTHY v. KRISHNA* 
MURTHY. 101 I.C. 779=50 Mad- 538= 

29 Bom.L.R. 969=1927 M W.M. 487= 
54 I.A. 243 = 45 C.L.J. 620 = 31 C.W N. 910= 
4 O W.N. 621=39 M.L J. 52 = 26 M L W. 186= 

25 A.L.J 945 = 3 P.L.T. 7l^)= 
A.I.R. 1927 P.C. 139=53 M L J. 57 (P.C.). 

DispositKn of property made before adoption 

■ by the father is binding on the adopted son. 

Incases of adoption after the death of the adop* 
iive father by his widow under his authority, 
every lawful disposition of the property made by 
him, even by a will, would be binding on the 
adopted son, and the rights accruing by virtue of 

such adoption are only in that part of the estate 
which remains undisputed at the moment of the 

adoption: 12 Mad. 490 ; Subramania Ayuar, J., in 

27 Mad. 577; A.I.R. 1923 Jfad. 376 
• and 3 1.0. 378, Foil. ; 48 Bom. 778 ; 40 Bom. 270- 
27 Mad. 577 and 16 Cal. 556. {Lindsay and 
Sulaxman,JJ.). DURGl n. KANHAIYA LAL. 

101 I. C. 678= 49 All. 579=25 A.L.J. 338= 

A.I.R. 1927 All. 387. 
p-Plaintiff adopted by his uncle— Father and 
uncle lived jointly— Ancestral land alienated by 
father and uncle during plaintiff’s minority but 
before his adoptioh-Plaintiff cannot challenge 

respect to his 

r«il father and his rights begin from the date of 

adopted father: 

I^rxdeaux, A.J,C.). NagARMAL v ABDDLRahmAN. 

89 I.C. 911= A.I.R. 1926 Nag. 8. 

— Alienatiorx by widow prior to adoption. 

Adopted son may enforce his right to property 

■ by widow (odopti.e mother) prT E 

‘be tronefer. 

^luxh^ Age CeJ. and FatocelL J\ HANAwnownA 
,|HmOOWDA PATIL d I VaOwL ""IntwS 

26 Bom. L.R. 829= A.I.R. 1925 Bom. 9 . 
—Ado ption— Rights of adopted son- Liability. 

Prq^rf^/ in the hands of adoptive mother 

■ ^b^ged mlh mainienance-^Adopted son is 6ound ^ 

passed between two 
widows by which each wae allotted a half share in 

• properties but one of them was iutthlr 

^ property a sum of money 

w the othM for her maintonanoe and the person 
^ho^undertook the liability subsequentl/a^oS 

Beldf that the maintenance holder or Ba* 
^oould ane to recover the arrears 

whiOh was oharged on tiie estate and thafcfbA 
on- WM hound by. the • obli^ti" e o? 


HINDU LAW— Adoption— Rights of adopted bob 
—Status. 

widow entered into prior to adoption. {Oraham 
and Milter, JJ.]. Raj NABAIN riAZARI 0. BBJOT 

Singh 34 C.W N. 784. 

Decree against adoptive mother^ Adoptee' s 

liability is not limited to assets taken from her. 

The adopted son is the owner of the estate and 
represents the estate in its entirety. In this view 
he should also be made liable for the sum decreed 
o^inst adoptive mother without the limitation of 
hU liability. In other words plaintiff’s liability 
to pay this sum is not dependent upon any assets 
which he has taken from adoptive mother if, in- 
deed, he has taken any assets from her at all. 

[Rafique and Lindsay, .Tiwa Ram i>. Nand 
Ram. 66 I.C 144 = 44 All. 407= 

20 A.L.J. 226=A. I. R. 1922 All. 223. 
— — -Contracts by adoptive father before adoption 
are binding. 

Where a person entered into a contract to sell 
immovable property and died before completing 
the sale, but his minor widow delivered possession 
and received the purchase money and subsequently 
adopted the plaintiff; in a suit by plaintiff to re* 
cover possession, 

Held, that suit is not maintainable : 41 Bom. 438 
(F.B.), Appl. {Macleod, C.J. and Fawcett, J.). LAX- 
MAN MADHORAO V. BHAGWAN SlNGH. 

59 I.C. 581=49 Bom. 434= 
23 Bom. L.R. 55 = A I.R. 1921 Bom. 409. 
—Adoption— Rights of adopted son — Partition. 

• — ^ — Partition between co*M;idou;3 is ineffective as 
against adopted son. 

Partition between co'widows is a mode of sepa- 
rate enjoyment binding on themselves and cannot 
enlarge their legal rights so as to affect the adopted 
son. (Kotvaland Prideaux, A.J.Cs.). Mt. ANNA- 
PUBNABAI V. RUPRAO. 78 I.C. 284= 

. A.I.R. 1924 Nag- 319. 

Adoption— Rights of adopted son — Share, 
-Sudras in Southern India— ‘Adopted son and 
after-born son share equally. 

The rule of the Dattaka Chandrika, that on a 
partition of the joint family property of a Sudra 
family, an adopted son is entitled to share equal- 
ly with the legitimate son born to adoptive father 
subsequently to the adoption, has been accepted 
and acted upon for at least more than a century in 
Madras as the law applicable in such oases to 
Sudras. In Bengal, the same rule applies. 

^^^^bataraghavulu, (l.L.R. 40 Mad. 
682 ; 29 M.L.J. 710), Overruled; Raja v. Subbaraya, 

r’i"®' ^PP^oved. {Sir John Edge.) 

A PBBBABU V. A. SUBBARAYADU. 61 I.C. 690= 

3 1=28 C. W.N. 1= 

40 ■ T 230=44 Mad. 656= 

19 A.L.J. 621=23 Bom.L.R. 920=34 C.L.J. 66= 

14 M.L.W. 270=1921 M.W.N. 540= 
A.I.R. 1922 P.C. 71=41 M.L.J. 33 (P. C.). 
— — The adopted son takes one fourth of the 
entire estate when there U a real son, in provinces 
governed by the Mitakshara school. {Shadi L(U» 

Rossijnoi, J .). Parma Nand v. Shiv 
Ohabandas. 89 I.C. 256=2 Lah. 69= 

3 L.L.J. 82=21 P. L.R. 1921= 

. A. I. R. 1921 Lah. 147. 

adopted Bon—Statut. 

betwee^, ^^^ ™ jmfra-Di/wenca 

It is a very strong thing to say that a kazta 
pntra who retains his statas in his natural family 

Aao ‘ in that family is in a batt«Sln 

tionthwiadattaputrawho undoubtedly I obmiIii 
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HINDU LAW — Adoption-Bights of adopted son 
— Statas. 

status in his natural family and who is liable to 
be defeated in his adoptive family by the birth of 
a natural born son. The modem text books refer 
to the adoption of a karta putra as an adoption in 
the kritrima form ; but this is not quite correct. 
All that is necessary is the consent of the adoptee, 
which involves the adoptee being an adult. He 
does not lose the rights of inheritance in his 
natural family, and takes the inheritance of his 
adoptive father, but not of his father’s father or 
other collateral relations nor of the wife of his 
adoptive father or her relations. It is no part of the 
contract that the adoptee should succeed to the 
estate left by bis adoptive father. A dattak son 
who loses his status in his natural family has no 
absolute right to the estate of his adoptive father. 
He is liable to be defeated by a gift inter vivos ot 
by a devise made by his father in favour of an- 
other person. He is also liable to be defeated, if not 
absolutely, certainly to the extent of important 
shares in the estate by the birth of a natural born 
son subsequent to the adoption. Succession to 
the estate of the adoptive father is not inherent in 
the status of a karta putra. When a natural bom 
son is in existence he is entitled to exclude every 
other kind of son from sharing with him in the 
estate of his father: 1 Sel. Rep. H ; 6 I.D., Old 
series, page 8, Expl. and doubted. (Das and Adatni, 
J/.). Kanhaiya Lal Sahu U. Mt. Suoakuab. 

90 I.C. 65=4 Pat. 824=6 P.L T. 593= 

A. I. R. 1926 Pat. 90. 
■ Adopted son is similar in all respects to natU’ 
ral bom son. 

The rights of the adopted son, unless curtailed 
by express texts, are in every respect the same as 
those of a natural-born son and an adoption, so far 
as the continuity of the line of inheritance is con- 
cerned, has a retrospective efiect. 

In oases of competition between an adopted son 
and an illegitimate son of a Sudra, it would be 
unreasonable and against all precedents, in com- 
puting the shares, to treat the illegitimate sons as 
legitimate, presume that the adoption^ was afttr 
the birth of the illegitimate son, add to it the con- 
sequence that the adoption is invalid and hold 
that the illegitimate son could therefore got the 
whole property and then it should be divided by 
halves so as to give the illegitimate son and the 
adopted son equal shares. The proper course is 
to assume the adopted son to be in the^ same posi- 
tion as a natural-born son, imagine the illegitimate 
sons to be legitimate, assume that they can co- 
exist with the legitimate sons, see what shares 
they would get on that footing, and give the illegiti- 
mate sons one-half of it. (Sj^cncer, C.J. owd 
Kumaraswami Saslri, J.). MAHARAJA OF KOLH.^- 

PUR V. sundabam ayyar. ssra/oa- 

48 Mad. 1 = A.I.R 1925 Mad. 497. 

An adopted son takes the place of natural son 

and has the right to inherit the property of his 
adoptive mother’s ancestors. (Macleod, 0. J. n 
Shah. J.). DATTATRAYA BHIMRAO SA®NIS V. 
GANGABHAI GANE8HBAI NAVAB. 

46 Bom. 541=24 Bom. L.K. 69- 
A.I.R. 1922 Bom. 321. 

-Adoption-Rights of adopted 
Adopted and aurasa sons share equally tn col 

lateral succession. . , a tt* 

Kuma.aswami Sasiri, J-.-Although under Hindu 

Law an adopted son might have a lessor share m 
hisadopilvo father’s estate because of tho birth of a 
■atural son. so far as succession to collaterals is 


HINDU LAW— Adoption— Rights of adopted sod 
—Succession. 

concerned, the adopted son and the natural horD 
son stand on equal footing and they get equal shares, 
(Kumaraswami Sastri, Odgers and Jackson, JJ.). 

Kbishnayya Rao V. Rajah of Pithapur. 

116 I.C. 673=51 Mad. 893= 
28 M.L.W. 422=A.I.R. 1928 Had 994= 

55 H.L.J, 894 (F.B.). 

Adoption by daughter-in-law to her husband — 

Adopted son succeeds to the estate of his adoptive 
grand-father . 

When a Hindu ofiers the sacrificial cake orpinda, 
he secures the advancement of the spirit of thefather 
grand-father and great-grand-father.eaoh to an equal 
degree; and no ofierings by any other descendant or 
by any collateral are of the same order of efficacy. 
When a son is adopted his ofiering of the pinda to^ 
his adoptive father, and to his adoptive grand-father 
and groat-grand-lather, are as efficacious as the 
ofierings of a natural son; and for this reason he is- 
entitled to succeed to share in the family property, 
as if he were a begotten son. Where, therefore, an 
adoption secures to tho spirit of the last male 
holder of an estate, that advancement, otheiwise 
lacking, which is given by the ofiering of the pinda^ 
then the imposition of pious duties on the adopted 
person should carry with it the legal rights to- 
succeed to the estate of the last male-holder. But 
this broad principle is subject to the following 
equitable restrictions : 

(1) That the estate is not already vested by in- 
heritance in a person other than the adopting, 
widow, or her co-widows. 

(2) That if the estate is a share in an estate- 
held by co-parceners the consent of the co-paroeners- 
is necessary. 

Where the last male holder dies in exclusive- 
possession of his estate, and his estate vests- 
directly in his daughter-in-law, her husband, (i. e., 
the son of the last holder) having pro-deceased the 
last holder, her adopting a son to her husband' 
makes the adopted son, an heir to the last holder : 
14 Bom. 463 ; 20 Bom. 250 ; 21 Bom. 819; 26 Bom. 
526, Re/.; A. I. R. 1922 Bom. 321; 29 Bom. 410: 
81 Bom. 373 and 32 Bom. 499, Dist. (Balhfax ance 
Mitchell, A. J. Cs.). BASWANTRAO v. DEORAO. 

99 I.C. 369=A.1.R. 1927 Nag. 2. 

Adopted son can iuherit to the relations of 

bis adoptive father’s wife, deceased before adoption. 
(Phillipsand Madhavan Nair, JJ.). SUND.4RAMMA 

V. venkatasubbibr. 

49 Mad. 941 = 1926 M W.N. 778= 
A. I. R. 1926 Mad. 1203=51 M.L.J. 343. 

^gon adopted by widow succeeding as gotraja> 

sapinda and taking life-interest cannot succeed to 
her interest but can inherit adoptive father s pro- 
perty. (Macleod, C. J. and Coynjee, J .). AMJAVA 

p. VenKAPPA. 91 1. C. 305=27 Bom. L R- ^^*^7 

A.I.R. 1926 Bom. 26. 

Adopted son in Bombay takes one-fourth of 

tho share of a subsequently born natural 80“, even 
among Sudras: 17 Bom. 100, Foil, 44 Mad. b5» 
(F.G.), Ex 2)1 (Cruynp and Coyajee JJ.). TUKARAM 
MAHADU P. Ramchandra MAHADU. 

89 I.C. 984 = 49 Bom. 672 = 27 Bom. I^R- 9^1- 

A I.R. 1923 Bom. 428. 

An adopted boy cannot inherit to tho rela- 
tions of tho wife of tho adoptive father if the wife 
does not or cannot take part in adopting “im* 

lor instance, where the aioption takes Pl»°» f f 
her death. {D>vados>, J.). Vf^ATABDBBIEB ^ 
SDNDABAMMA. 88 1 0. 318 = 20 M L.W. 928 = 

A.I.R. 1925 Mad. 340=48 M. L. J. 12 d. 
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HIRDU IfiV— Adoption— Bights of adopted son 
— Saccession. 

•Adopttd cannot suocccd to his natural 

% % • 


maiernal grand-fatlicrs* properly. 

The theory of adoption involves the principle of 
a complete severance of the child adopted from the 
family la which he is born, both in respect to the 
paternal and the maternal line and therefore, the 
adopted son cannot succeed to the property of his 
maternal grandfather in his natural family; 10 I. A. 
188, Be/. (Afacleod, C. J. and Crump, J.). 
BHANSAHEB V. RAMQAUDA. 76 I.C. 937 = 

2d Bom.L.R. 813=A.I.R. 1923 Bom. 471. 

Adoption not in Dattaka form — Adopted son 

doss not succeed collaterally: 67 P.L.R. 1911, 
Foil. [Broadway and Abdul Baoof,JJ.). THIRTHA 
RAM t>. Mt. Khan Devi. 60 1.0.101= 

3 L.L.J. 35 = A. 1. R. 1921 Lab. 149. 
^•Adoption— Setting aside. 

■Widowed daughter adopting — Next rever- 


^ 

sionet can sue to set aside the adoption. 

If the widowed daughter of the propositus profes' 
ses to adopt a son, the nearest reversioner in the 
family of the propositus has a right of suit within 
the terms of S. 42, Act I of 1877, to set aside such 
adoption ; A.I.R. 1916 P.C. 117, Disi,; A.I.R. 1917 
P. 0. 196, AppL] 42 Mad. 699 ; A.I.R. 1921 Mad. 
710 and 35 M.L J. 144, Bef. (Jackson, J.). MDTHD- 
KRISHNA MtJDALIAB U. HARI NarAYANA MUDA- 
LIAB. 105 1. C. 154= 

26 tf.L.W. 282=A.I.R. 1927 Had. 78S= 

53 M.L.J. 601. 

'Aura son’s right to challenge adoption — 
NaVure of. 

The case of the aurosa son of an adoptive father 
stands on a different looting, from that of a rever- 
sioner. The cause of action is one and the same 
whatever may he the number of the reversioners. 
But the case of an aurasa son is altogether diSe* 
rent, for the adoption affects him as it affects no 
one else : for if the adoption is held valid his right 
to the family property would be cut down under 
the Hindu Law. But if the adoption is held to be 
not valid then he would succeed to the whole of the 
family property. Therefore decisions which relate 
to suits by reversioners would not apply. 

The mere fact that the father who made the 
illegal adoption was alive for more than six years 
after the adoption would not bar the right of a son 
bom a year or two after the adoption to question it. 

Son 8 right to challenge the adoption is quite 
Independent of that of the father. {Zlsvadoss; J.l. 

SiDDA RbdDI q. DEVA JAYARAMI ReDDI. 

98 I. 0. 433*24 M.L.W. 691=1926 M.W.N. 736= 
A.I.R. 1928 Had. 1123=51 M.L.J. 757 
“Adoption— Texts. 

—— Fi/avaftara MayuTiha-^Sight of widow in 
Bo^ay to adopt wMhout husband’s auihoritu 

1674 the'^prosent 
law that a widow can adopt without the authoritv 
of her husband was also the law as expounded in 
Bombay. Though Vyavahara Mayukh^oame into 
we only by about 1700 it did not iutroduoe a ne^ 
Law of Its own but only declared the law prevail- 
Ing even before it was written. {Spencer, 0,0,J. 

Maharaja Sp 

Kolhapur «. Sondaram atyar. 93 I.C. 708= 

48 Had. 1=A.I.R. 1925 Had. 497. 
-’—SaUhapurana^Age of adoptee, 

JmI attributed to the Kdliha Burana 

wsttiots the age of the adoptee cannot be 

the adoption of a 

OBira QTtt tIVA TVAiAM A# A. A.L. tf- ^ . . 


HINDU LAW-Adoption— YaUdity— iBYalid. 
ble; 9 A. 253, App, {Dawson' Miller, C.J. anSi 
Foster, J.). Makund Dev v. Bhbi Jaganath. 

72 I.C. 230=2 Pat. 469=4 P.L.T. 427= 
1 Pat. L. R. 201 = 1923 P.H.C.C. 97= 

A.I.R. 1923 Pat. 423. 
—Adoption— YaUdity — Bar to adoption. 

Per Kuinaraswami Sasiry, J . — Sword wives*^ 

sons though legitimate, still if incompetent to- 
perform ceremonies, do not 'invalidate adoption. 
(Spencer, O.C.J. and Kuinaraswami Sastri, J.). 
MaharajaJof Kolhapur v. Sundaram ayyab. 
93 I.C. 705=48 Had. 1 = A.I.R. 1925 Had. 497. 

—Adoption— Validity— Bombay school. 

Adoption of a boy older than adoptive father 

is valid in Bombay Presidency. {Macleod, C.J. an£ 
Shah, J.). BALABAI TUKARAM v. MAHADU 
Krishna. 80 I.C. 529=48 Bom. 387= 

26 Bom. L.R. 222= A.I.R. 1924 Bom. 349. 

— Adoption— Validity — Caate. 

Adoption in a different sub-caste of the same- 

caste valid. 

Adoption would not be invalid so longastha 
adoptive father and the adopted son belonged to a 
sub-caste of the same primary caste especially wheu 
intei-marriage between the two sub- castes is permis- 
sible: 17 0.0. 186, Bef. to. {Sulaiman and Kan^ 
haiya Lai, JJ.). Shib Deo Misra v. Ram PrasAD„ 
87 I.C. 936 = 46 All. 637=22 A.L.J. 690= 

A.I.R. 1925 All. 79.. 

—Adoption— Validity— Form. 

Mithila School — Adoption in datlaka form ia 

valid— Adoptee can inherit to collaterals. 

Adoption made in the dattaka form by a person of 
Mithila would net be illegal and the adopted son. 
is capable of inheriting to collaterals. (Das and 
Foster, JJ.). CHANDBAHWAR PbasAD NABAIN 
Singh u. Bishesuwab Pratab Narain Singh.. 
101 I.C. 289=5 Pat. 777=8 P.L.T. 510 = 

A.I.R. 1927 Pat. 6U 

— Adoption — Validity — Illegal adoption. 

—Adoption of same boy by two brothers ia 
illegal. {Mr. Ameer DhanRAJ v. SONI BAI. 

87 1. C. 357=1925 M.W.N. 692=30 C.W.N. 6J1 = 
23 A.L.J. 273=2 O.W.N. 335=21 N.L.R* 50= 
52 Cal. 482=6 L.R. P.C. 97 = 27 Bom.L.R. 837 = 

62 l.A. 231 = A.I.R. 1925 P.C. Il8= 

49 M.L.J. 173 (P.C.K 

—Adoption— Validity-Invalid. 

- —Mere lapse of time does not validaie int'alui 
adoption. 

Balkar, J. — Mere lapse of time would not vali- 
date an invalid adoption. A long course of recogni- 
tion and acquiescence on the part of the membeta 
of the family and persons acquainted with the faots- 
may give rise to an inference that oonditions- 
relating to the adoption were duly fulfilled. 

Baker, cT.— The fact that the adoption was recog- 
nized and aoted upon cannot make that, which was. 
invalid under the Hindu Law, valid. (Patkar andi 
Baker, JJ.). Basanqowda v. Rudrappa*. 
110 I.C. 633=52 Bom. 393=30 Bom.L.R. 891= 

A.I.R. 1928 Bom. 291, 
Where there are two brothers in a ioinh. 

family and one ofthem(B} dies leaving hU wife 
pregnant and the other A dies subsequently leavlns. 
his wife, who adopts P, and then Kis born to B's. 

wife, in a suit against K for recovering half share 
of the property, 

Held, that K is in law a oo-paroener from the date> 
of hi8 conception and that the adoption by A's wife, 

® womb, without the autho- 
rity of husband,. Is net valid and gives P, 
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HINDU LAW — Adoption— Yalidity— Invalid. 

interest in the joint family property. [Fawcett and 
Madgavkar, JJ.). Bala u. AKUBAI. 99 I.C. 417= 

28 Bom. L.R. 1234=50 Bom. 722= 

A.I.R 1926 Bom. 384. 
Two of five relatives not consulted— Adop- 
tion is invalid: 30 SI. 60 (P.O.), Rel. on. [Venkata- 
subba Rao.J.). SUBBAMMA V. ADIMOORTHAPPA. 

86 I.C. 269 = 21 M L.W. 85 = 
l'?2‘5 M W.N. 107 = A.I.R. 1925 Mad. 633. 

— Adoption— Validity— Kashmir Brahmins. 

Adogdion after thread ceremony is valid. 

Among Kashmir Brahmins of Amritsar where 
adoption of a boy after thread ceremony was 
recognised as valid by the Biradri and by the 
friends of the family, and its validity was not 
questioned by any one from 1896 until the dispute 
arose in 1913, 

Held, that the adoption was valid. {Sir John 
Hdge.) DURGA Devi v. Shambu Nath. 

80 I.C. 965 = 290. W.N. 106=22 A.L.J. 394= 
5 L-R.P.C. 83=5 Lah. 200=26 Bom. L.R. 55i = 
34 M L.T. 93=1924 M.W N. 434=51 l.A. 182 = 
20 M L.W.216=A I.R. 1924 P.C. 113 = 

46 M.L.J. 561 (P.C.). 

— Adoption — Validity— Motive. 

Bad tnotxve of adoptive father cannot invalidate 

■ an adoption otherwise imlid. 

Where it was alleged that the adoption by 
appellant was induced by a bribe, 

Held, that the mere fact that the adopter 
has mixed motives for the adoption would 
not bo sulficient in law to render it invalid. 
Whore the adopter has a right to adopt a son 
no question of fraud or coercion arises. If 
the adopter's own object in making the adoption is 
the perpetuation of his family and other sufficient 
reasons, and if in addition there are other motives 
of a worldly nature which also induced him to do 
that which he has an absolute eight to do. there is 
no reason why, where the rights of no other person 
are infringed, this should in anj' way affect the 
validity of his act: 35 B. 169 ; 22 B. 19); 22 B. 558 
(F. B.)andl M. 174 (P. C.). i2e/. Public Policy 
does not concern itself with the motives which in- 
duce ii person to exerciso his lawful rights without 
risk of injury to Society. {Dawson-^iller, C.J- and 
Foster, J.). i’lAKUND DEB v. SHRI JAGANATH. 

72 I.C . 230 = 2 Pat. 469 = 4 P L.T. 427 = 
1 Pat.L.R. 201=1923 P.H C.C. 97= 

A.I.R. 1923 Pat. 423. 


— Adoption— Validity— Nature of. 

Adojdion held valid is valid for s^pirilual as 

well as temporal purposes. 

There is no possible distinction between the 
validity of an adoption for spiritual purposes and 
its validity for temporal purposes, or between its 
validity for any one purpose and its validity for 
any other. Under the Hindu Law if au adoption 
is valid at all, it is valid entirely, and a person 
Talidly adopted becomes for all purposes, spiritual 
or temporal, the natural son of the person by or 
to whom ho is adopted. {Hallifax and Mitchell, 
A. J. Cs,). BASWANT RAO u. DEORAO. 

99 I.C. 369 = A.I.R. 1927 Nag. 2. 

—Adoption— Validity— Objections to. 

-Plaintifl relying on the rule of prohibition of 

adoption of daughter’s son among regenerate 
classes should raise the point in his plaint allowing 
defendant to plead family custom to the contrary. 
{Jwala Prasad and Bucknill,JJ.). ISHWABI Pra- 
r3AD V. RAI HARI PRASAD LAL. 106 I.C. 620- 
8 P.L.T. 34=6 Pat. 506=A.1.R. 1927 Fat. 143. 


HINDU LAW— Adoption — Validity— Sudras. 

— Adoption— Validity — Orphan. 

Orphan cannot be valvUy adopted in absence 

of a custom. 

Under Mitakshara law an orohan cannot be 
validly adopted- However, if a ci.i.=?tom is proved 
under which such adoptions do take place, they 
would hive to be held to bo valid. But the'burden 
lies heavily to prove a special and unusual .custom 
ou the person setting it up. (l/indsay and 
Sulaiman. JJ.). SUKHBIR SfNGH r. Masqeisar 
RAO. 100 I.C. 778 = 49 All. 30i=2D A L. J. 185= 

A I R. 1927 All. 232. 
OriJian cannot be adopted. 

It is essoutial to the validity of an adoption that 
the child should be given’ to tho adopter by the 
father or, if ho be dead, by the mother. No other 
pL-rsoU has the right, nor can such right be 
delegated to anybody else. Consequently a boy 
who has lost both his parents cannot be adopted, 
{Mr. Ameer Alt.) Dh.vNRAJ u SOSI B^T 

87 I.C. 35v=1925 M W N. 692=30 C.W.N. 601= 
23 A.L.J. 273=2 0 W.N. 335= U N.L.R. 59= 
52 Cal. 432=6 L R P.C. 37= ^7 Bom. L.R. 837= 

52 l.A. 231 = A I R 1925 P.C. 118= 

4) M.L.J. 173 (P.C.). 

.Vdoption of married orphan and only son is 

invalid, {Zafar Ali, J.). Chhasga v. Jai LAL. 

78 I.C. 161 = 6 L.L.J. 174= 
A. I. R. 1924 Lah. 480. 


—Adoption— Validity —Sudras. 

Adoption of married man, even though Sudra, 

is invalid except in Bombay. 

Except iu the Bomb.iy Pr.;sid6ncy wh.-^re ‘Nrayukha 
prevails, in all the other provinces in India, the 
adoption of a married m in, even though he happens 
to be a Sudra, is invalid. Tn the portion of 
Bombay Prosideucy where the Mayukha is follow- 
ed, such adoption is hold valid : A.I.R. 1925 
Had. 27-2; 33 Bom. G69; A.I.R. 1025 Bom. 363. Uef. 
{Kumarasioxmi Sastri ani JValsh, //). SOMA- 
SEKHARAH y. MAHADEVA. 53 Mad 297= 

A I.R. 1930 Mad 4)6. 

■ T he adoption of a sister’s son amongst the 
three twice-born castes is prohibited and invalid, 
whilst amongst Shudras it is valid; 22 Bom. 973 
and 21 All. 412 (P.C.), Foil. (Madnavkar and 
Patkar, JJ.). SUBR\0 u. RADHA. 113 I.C, 497= 

82 Bom. 497 = 30 Bom L.R. 692= 
A I.R. 1928 Bom. 298. 


As Jats are Sudras, a sister’s son can be 

idoptcd among them. {Harriwn axxd Campbell, JJ.). 
•dlRA y. SaiBBU. 84 I.C. 1 = 6 Lah. 52= 

6 L.L.J. 442=26 P. L. R. 225= 
A. I.R. 1925 Lah. 163. 

—The oxistenoo of illegitimate children was 
leld to be no bat to adoption among Sudras. 
[Spencer, Offg. C. J. and' Kumaravoami Sastri, J.). 
ilAHABAJA OF KOLHAPUR ». SONDARAM AYYAB. 

93 I. C. 705=48 Mad. 1= 
A.I.R. 1925 Mad. 497. 
•In Madras Presidency adoption of a married 


erson amongst Sudras is invali^d. 
eviewed). {Ramesam and Reilly. JJ-)- V. LIN- 
rAYYA CHETTY 0. CHENGALAMMAL. 

89 I.C. 923=20 M.L.W. 939 = 1923 M W.N. 268- 
48 Mad. 407= A.I.R. 1925 Mad. 272^ 

47 M.L.J. 776. 

-Lewa Patidars in Gujarat are Sudras and 

• MM V T.n * 


ioption of sister’s sou is valid, amongst them. 
I Bom. 166, Ref. {Macleod, C. J. and Crump, J.)> 

AHANDAS NAEAN t). JlWAN PARAG. 

73 I. G. 1023=25 Bom.L.R. 510- 
A.I.R. 1923 Bom. M7. 
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HINDU LAW — Adoptlon~"VaIid!ty — Sadras. 

The adoptiou of a married man even among 

Sudras is invalid. iChevis,J.). HlRA v. HARDaT 
SlKGH. 68 I.C. 763*4/ P.L.R. 1922= 

A.l.R. 1926 Lah. 26. 
—Adoption— Widow— Bombay School. 

■ Adoption made by a widow of a co-parcener 

without having authority Irom her husband and 
without obtaining the consent of the co-parceners is 
invalid : A. I R. 19:^6 Bom. 436 (I’.B ) and 6 Bom. 
498 (P.B.). Foil. &nd A.l.R. 1922 P. 0. 2J6, Ref. 
{Subliidar, A.J.C.). Yashodi v. CHANDRABHAN. 

121 I.C. au=A.I. R. 1929 Nag. 367. 

Widow of a co-parcener in Bombay cannot 

adopt without husband’s authority or consent of 
co-parceners: A.F.R. 1926 Bom. 435 (P. B.) and 
6Bom. 498 (F.B ). ; A.l.R 1922 P.C. 216 and 

A.l.R. 1925 P.C. 127, Dist. (Pat/car and Baker, JJ.). 
BHIAIABAI V, GURUNATH GOUDA. 114 I.C. 392 = 
30 Bom. L.R. 869=A.I.R. 1928 Bora. 367. 

Widow hai independent authority to adopt in 

Bombay. 

In the Mahratta country of the Bombay Presi- 
dency a Hindu widow wh-ise husband does not ex- 
pressly forbid her to adopt a son to him. has power 
to do so without the authority of her husband or 
the consent of her husbaud's kiusmoii, whether or 
not her husband’s estate is vested in her and 
whether or not he dies separated. (Spencer, 
Qffg.C.J. and Kumarastvamy Sastri. J.). Al aha* 
BAJA OFXOLHAPUR i . SUNDARAM AYYAR. 

93 I C. 706=48 Mad. 1 = A.I.R. 1925 Mad. 497. 

•; Wtdoio can adopt whether the husband was 

jowt or separate at the Ume of hxs death. 

The rule that in the Mahratta country, a Hindu 
widow may, without the permission of her husband 
and without the consent of her kindred, adopt a 
son lo him i f the act is done by her in the proper 
and 6ona fide performance of a religious duty and 
neither capriciously nor from a corrupt motive is 
equally applicable whether her husband at the 
time of bis death was joint or separated and 
whether his property was or was not vested in her 
as his heir at the time when she made the adop- 

T; ^ Bom. H,G.R.A.O. 

■^ohn Edge.) YADEO «. 

w RAC o. 338=20 A. L.J. 481 = 

15M.L.W. 565 = 26 C W.N. 393=24 Bom. L.R. 609= 

49 Cal. 1 = 30 M.LT. 53=48 I.A. 513= 
17 H.L.R. 14S=A.1.B. 1922 P.C. 216= 

. 42M.L.J.219(P.C.). 

—Adoption— Widow-Co widows. 

wk adoption ^ two widows is valid. 

Where the widows concurrentlv adoot a son, the 
adoption need not be held invalid although it be 

adoptee thereby stands in the 

Mlationship of a son to two mothers, for adoption 

*=* essentially a 

fiction and th.te must be obvious limits to tue 
extension of such fiction : 37 Mad. 199 (P. 0.), Not 
Appl. (Srintvasa Aijyangar and Reillv JJ ) Tiftn- 
VENaADABATNAM 0. BUTOHAYYA 
113 I.C. 3^7=28 M.L.W. 727 = 1028 M.W.N. 63= 
82 Mad. 373=A.I.R. 1929 Mad. 11 = 

-r Two widows jointly authorised^tt 

*a heiseif as mother, even though both the wWows 


HINDU LAW— Adoption— Widow— Motiire. 

might have concurred in making the adoption. 
Considering the genius of Hindu Law and what- 
may be considered as the custom and conscious- 
ness of the community at large, at any rate in 
South Indirt, it will be more in accordance with the- 
reason of the thing to regard the .idoption in such, 
a case as having been made by and to the senior 
widow or the dharmapatni The junior widow be- 
comes only the step-mother of the adoptee. The 
adoption thereforeis valid : 37 Mad. 199 IP.C.), Not- 
appl ; 39 Mad. 772, Rel. on. (Srinivasa Aiyangar and 
Evilly, JJ.). Tibuvexgatakatnam V. Butchay- 
Ya. 113 1 c. 347=52 Mad. 873 = 

28 M.L W. 727= 1928 H W.N. 53= 
A.I R. 1929 Mad. 11 = 55 M.L.J. 757. 
—Adoption— Widow — Madras School. 

In the Madras School, the cousultation with- 
daughter’s son who is a major, next heir and other- 
wise competent to advise i s necessary — Per Jacksonn, 
J. : — It is not necessary. [Eiamesam and Jackson, 
JJ.). BBAHMAYYA V. RattAYYA. 83 I. C. 59 = 

20 M.L.W. 503=1624 M.W.N. 844= 

A.l.R. 1925 Mad. 67. 

Consultation with reversioners — What is. 

A registered letter to a person, containing a- 
request to assent to an adoption, the letter being 
never opened by him and returned, is nob a valid- 
oonsultotion. [Ramesavi and Jackson, JJ,). A. 
BRAHMAYYA V. R.\TTAYYA. 83 I C 59=- 

20 M.L.W. 503=1924 M.W.N. 844= 

A.l.R. 1925 Mad. 67. 
— Adoptio!i-;-Wldow —Motive. 

Adoption out of religious motives and for per- 
sonal gaxn^ Adoption valid-^ Arrangement for perso- 
nal gain void. 

Kumaraswami Sastri, J".— The adoption is a reli- 
gious sacrament, according to Hindu lawgivers as 
a marrisge. The necessity for the adoption of a 
son in the case of childless Hindus is insisted^ 
upon as an act necessary for their salvation and is- 
looked upon as very meritorious. Secular motives 
do oome into play and influenoe persons in making 
adoption. Where an adoption is made by a widow 
both in fulfilment of her religious duties and also - 
fot the purpose of getting again for herself, the 
proper thing is to hold that the adoption would bo 
valid while auy arrangement for her personal 
benefit if not within the limits actually allowed bv 
law, would be void. (Kumaraswami Sastri, Odgers ■ 
^Jacksotx, JJ.). Krishnayya Rao V. Rajah 
OF PiTTAPUR. 116 I.C. 673=31 Mad. 893= 

,^^28 Mad. 994=55 M.L.J. 89 ?(f.^.) 
■— Widow 3 motive is not irrelevant in Madras 

Tr^*iAT’ that adoption is only a 

me^od by which a married couple oao have a ohUd 
It may seem incongruous that a Court of law should < 
concern Udelfmth the uuderlying motive and 
question whether it was oaprioo%r corruption 
That incongruity however disappears when the 

of adoption is considered, namely a 

“ lifoMnterT't oi^ 

interrupt the normal succession, and confer an 
absolute estate. Sapindas do not merely affirm tk® 
conduct Of the widow ; they pronoroe VdecU^n 

D their own right as persons having an interest iS 

the protection Of the inheritauoe • and In tk?! 

If no such decision has olini^ 

an equal division between the sapindas ’ fek^^* 
be no adoption and there is no n<ER 

w.do,,-» motive is eotiisiy itrsio^ “ 
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:HINDU L&W-Adoption— Widow— MotiYe. 

guiding the sapindas or in their absence, as 
guiding the Court. {KutTiaraswami Sastri, Odgets 
<ind Jackson, JJ.). KbiSBXATTA RAO v. Rajah OF 
PITTAPCB. 116 I.C. 673=51 Mad. 893= 

28 H.L.W. 422=A.I.R. 1928 Had. 994= 

55 H.L.J. 894 (F.B.). 
Ifofire of tcidow in making adoption — If mate- 


’Ttal. 

The corrupt motive of the widow in making the 
adoption cannot be relied on by the Court to declare 
the adoption invalid, although it would certainly 
be a very proper ground for a kinsman to consider 
when he is called upon by the widow for his con* 
sent, he would be justified in refusing his assent 
if he finds that the widow’s motive in proposing 
the adoption is in part at least corrupt or improper : 
.22 Bom. 558. Foil. 

When it is shown that the widow has sought the 
advice of her kinsman, the Court must not embark 
upon an enquiry as to what the motives of the 
widow are in seeking consent. A duty is cast upon 
'the widow to apply for consent and, when she per- 
forms that duty, her act cannot be questioned on 
the ground that her motives were bad. It is for the 
kinsmen who are called on to grant consent to exa- 
mine the motives and where it is found that 

aSective consent has been granted, the Court will 
•treat that as the decision of a domestic tribunal 
and will not trouble to canvass the propriety of the 
• consent. IKrishnan andVenkatasubba Bao, JJ.). 

Kbishna RAO V. Rajah of Pittapub. 

102 I.C. 713=A.1.R. 1927 Mad. 733. 

— -Religious motive to be presumed. 

Per Spencer, Offg. C. J.—lt the act of adoption 
can be referred to proper religious motive, the 
Court ought to presume that the adopting widow 
was influenced by religious motives and not by 
mere caprice. Acting in opposition to co-wi^ws 
•or other relations is immaterial. (Spencer, Offg. 
C.J. and Eumaraswami Soslri, J.). MAHARAJA 
-OF KOLHAPUR V. SUNDARAM AYYAR. 

93 I. C. 705 = 48 Mad. 1 = A.I.R. 1925 Mad. 497. 

-Courts have no jurisdiction to question the 

motives of a widow who adopts a son to her hus- 
.^and. (Kennedy, J.C. and Percival, A.J.C.). MX. 
CHATIBAI V. SHBIMATI KUNDIBAI. 

88 I. C. 573=A.I.R. 1925 Sind 223. 

—Adoption— Widow— Power to give. 

Widow after re-marriage can’t give her son 

■by first husband. (Baker, J. C., Kotval and Pri‘ 
.diaux, A. J. C3.). MX. SHEOKABAI U. GANPATH. 

79 I. c. 142=20 N. L R 67 = 
A. I. R. 1925 Nag. 1 (F.B.). 

‘Mother can give in adoption. 

It appears to bo well settled that a mother 
may give her son in adoption even without her hus- 
band’s express consent in cases where such con- 
sent cannot be obtained, as where he is dead orhAs 
ioined a religious order. (Dawson- Miller, C. J. 
^ZLter. J.f. M.KOND DKB Shbi JAOAN- 
NATH 72 I. C. 230 = 2 Pat. 469=4 P- t. T. 427- 

1 Pat L R. 201 = 1923 P. H. C. C. 97= 
IPat. L.K.^u ^ , R J923 Pat. 423, 

Widow cannot give in adoption her son bv 

• If 


■ " YV iuu>v uauiJw ^ ^ t 

rst husband after re-marriage: 33 Bom. 10/. Over- 

uled- 24 Bom. 69, Foil. (.Macleod, C. J., 
layward, JJ.). Fakirappa ' eerbhadbappa 
. SavitbewaSangappa. 62 I C-318 

23 Bom. L. R 492=A.I.R. 1921 Bora. 1 (F.B.). 

-Adoption— Widow— Right to adopt. 

^Adoption by widow with no right of succes- 

ion to herhueband on death of natural born son 
dthout son natural or adopted, and when capab le 
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of adopting, cannot divest estate vesting in colla- 
teral nor can attestation of deed of adoption by such 
collateral estop him from setting up his title to 
estate, (Cases discussed,) (Jwala Prasad and Scroope, 
JJ.), AlIARENDBA MANSINGH V. BANAMALI 

Singh. 123 I.C. 770=11 P. L. T. 268= 

A. I. R. 1930 Pat. 417. 
Bombay School — Husband dying — Joint pro- 
perty nof vested in widow — Widow cannot adopt. 

A Hindu widow in the Maratha country of the 
Presidency of Bombay, who has not her husband’s 
estate vested in her and whose husband was not 
separate at the time of his death, is not competent 
to adopt a son to her husband without his 
authority or the consent of her father-in-law of 
her husband’s undivided co parceners i 6 Bom. 

(F.B.), held not overruled by, A.I.R. 1922 P.C. 
216: A.I.R. 1926 Bom. 435(P.B.), Appr. (Jackson, 
J.C.). JAIN V. KRISHNAPPA. 118 I.C. 683 = 

25 N.L.R. 208= A.I.R. 1929 Nag. 289. 

Widow inheriting as mother can adopt without 

consent of other collaterals. 

In order that the widow may have a right to 
adopt, the husband need not be a separate member 
at the time of his death. 

Even if the husband dies while he was united 
and as a member of the joint family, the right may 
be esercised by the widow, when she inherits as 
the mother of her son who, in the meantime has 
separated from the other co- parceners: 44 Bom. 297, 
Foil. (Patkar and Baker, JJ.). BHIMABAI t>. 
GURDNATH Gouda. 114 I.C. 392= 

30 Bom L.R. 859= A.I.R. 1928 Bom. 367. 

Joint family— Widow of a co-parcener has no 

inherent power to adopt without authority of her hus- 
band or consent of surviving co-parceners— Widow 

succeeding as mother can adopt. 

Per Macleod, C.J.— Privy Council have not decid- 
ed by their judgment in Yadao v. Namdeo, A.I.R. 
1922 P.C. 216. that a widow in a Hindu joint 
family can, in the absence of any directions by her 
husband, adopt without the consent of her hus- 
band’s co-parceners, and the decision of the Full 
Bench of this Court in Bamji v. Ohamau, 6 Bom. 
493 {F.B.). has not been overruled. 

Per Shah, J.— Though Ramjt y. Ghameu, 6 Bom. 
498 (P B.), is overruled, so far as it can be held to 
conflict with the decision in F^ao v 
air 1922 P.C. 216, i.e., where the husband died 
in ‘union, leaving an express authority to the 
widow to adopt, and where subsequently the estate 
came to be vested in the widow as the heir of her 
son, adopted in pursuance of the said authority, on 
account of a subsequent partition between the son 
and other co-parcener, and where the estate was so 
vested in her at the time of the adoption, it is not 
overruled so far as the main point involved m 
Ramjt v. G/mmau, 6 Bom. 498 (F.B.). is concerned. 
viz , that where the husband died in union 
no express authority to the widow to the 

widow cannot adopt without the consen of the 
surviving co-parceners in whom the estate ib ves e 
by survivorship at the time of the adoption. In the 
aLence of the express authority of 
the widow of a Hindu co-parcener in an 
family cannot adopt without is 

surviving co-parceuers, in whom o p p J. 
vested by survivorship at the time of the adop 

tlon: 12 M.I.A. 397; 1 Mad. 69 (P.C.), Foil., A.l. 
Council hav^e laid it down as a correct rule of law 
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adopt. 

that the widow of a Hindu in the Maratha country 
the Presidency of Bombay has, where there ie 
no prohibition by the deceased husband, an in* 
lierent right to adopt which is not subject to any 
rof those limitations which have hitherto been 
jDlaced upon it. 

VQxMadgav'kar, J.—ln so far as the observations 
■of Westropp, J. on a review of Hindu authorities 
in (1866) 7 B.H.C.B. App. laid down that the hus- 
band's refusal in bis lifetime, and even on the day 
preceding his death, to adopt a son was tantamount 
■to a positive prohibition to the widow to adopt after 
his death, their Lordships of the Privy Council in 
Vadao V. Namdeo, A.I.R. 1922 P.C., 216. held that 
whatever the case in other parts of India, in the 
Maratha country these observations of Westropp, 
.J., have no application; and they prefer the decision 
-and the principles in (1868) 5 B.H.O.R. (A.C.J.) 
181 as applicable to the fact in Yadao v. Natndeo, 
A.I.B. 1922 P. C. 216. The decision in Yadao v. 
^amdeOy A.I.R. 1922 P.C. 216, has not in any way 
affected the main point of the principle in Ramji 
•V. 6 Bom. 498 (F.B.), viz., the necessity 

•of the consent of the undivided oo-parceners fora 
valid adoption by a widow in a joint family made 
•without the authority of her husband. 

In a family which is undivided at the lime of 
lier husband's death but whioh is subsequently 
Tseparated in status, even though the pro* 
^rty is not actually partitioned, a Hindu widow 
in the Maratha country can, after the separation in 
^status, and when the property vests in her and her 
•oo-widow, adopt without the consent of the colla* 
■teralB, 60 long as there is no prohibition, express 
•or implied, by the deceased husband to that parti- 
■cular adoption. Absence of express authority, or 
(refusal to adopt in his lifetime, is not of itself a 
prohibition in the Maratha country. (Macleod, 
C.J., Shah, Crump, Madgavkar and Coyajee, JJ.). 
ISHVAB DADU t>. QajaBAI. 96 I.C, 712= 

60 Bom. 468=28 Bom.L.R.762= 
A. 1. R. 1926 Bom. 43S (F.B.), 

— Property escheated to Qovemmenl-~Widcw can 
•coopt. 

Even where the property of the last owner has 
•been escheated to the Government, there is no bar 
w the adoption of a son by the widow of the owner. 

O, J, and Kumoraswami Sastri, J.), 

Kolhapur v. Sundabam ayyer. 

'7®S=48 Mad. 1 = A.I.R. 1928 Had. 497. 

iie*pr<Mf of confiscated property to the heirs of 
one oimer^Widow con adopt but the terms of the 
•grant cannot be disturbed. 

. . property of a certain Baja was confiscated by 

■the Government on his death. Subsequently, the 
•Government relinquished the estate to the heirs of 
the Raja and conveyed the same to the Raja's 
•senior widow. She was to manage the property 
.^d to provide for the participative enjoyment of 
the other widows, desoribed by the grant as “oo* 

XT- surviving 

widow the Raja’s daughter and failing her, the 

mwt heirs of the Baja were to inherit the property. 

place, the senior widow 
■Adopted a son to her husband, 

oiroumatanoes of the case 
°° escheat to the Government; but if 
^Boheat, the widow’s right of 
spiritual purposes was® un- 

“ot prohibit the 

«Moption or show any intention to delude the 
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adoptee from inheriting the property, though the 
adoption could not disturb the arrangements tak- 
ing place under the terms of the grant. {Speneert 
Offg. C.J. and Kumaraswami Sastri, J.), MAHA- 
RAJA OF Kolhapur v. Sundabam Attar. 

93 I.C. 705 = 48 Had. 1 = A.I.R. 192S Mad. 497. 

Where a man dies leaving a son and a widow 

and that son marries and begets a daughter and his 
wife and daughter die and after them he also dies, 
the widow of his father can adopt a son to him (the 
father) : 46 Mad. 423, Foil. (Spencer, Offg. C. J. and 
Kumaraswami Sastri, J.). Maharaja OP KOLHA- 
PUR V. SUNDARAu Attar. 93 i. o. 703= 

48 Mad. 1 = A.I.R. 1925 Mad. 497. 

^Susband dying after making invalid adoption 

— Widow cannot make a second adoption during life- 
time of adoptee. 

The widow is hound by theaotofher husband 
and to accept all the implications of an adoption 
by him, valid or invalid. In spite of the liberal 
interpretation of her powers to adopt, in the Bom- 
bay Presidency, the Hindu Law cannot have con- 
templated, and certainly it has not provided, that 
the widow could practically ignore and supersede 
her husband’s aot of adoption. A widow can adopt 
only in the absenoo of a prohibition by her hus- 
band. That prohibition may be express or implied 
by the husband’s act of adoption. It is implied 
that his widow shall not adopt any other boy to 
him during the life-time of th© adopted boy or 
until the adoption is declared invalid by a com- 
petent Court at the instance of somebody other 
than the widow interested in the estate. (Sftali and 
Fawcett, JJ.). Bhan Adgauda Path, v. NAbasa- 
OAUDA TATTA PATIL, 64 I. Q. 614s 

46 Bom. 400=23 Bom. L.R. *1272= 

^ _ A.I.R. 1922 Bom. 300. 

Under the Hindu Law the widow of deceased 

oo'paroeaer caimot adopt unless she has either the 
express authority of her husband or the consent of 
her husband’s co-parceners. If she otherwise 
adopts such adopted son cannot claim to be entitl- 
ed to the self-acquired property of his adoptive 
father. (Uadeod, C.J. and Faiocett, J.). PAjmiT 

Kbishna Jadhav v. Dhondi Krishna patil 

59 1. C. 783=22 Bom. L. R. 1403. 

— Adoption— Widow — SnocessiTe adoptions. 
-——A Hindu widow can adopt a second son. if 
the first adopted son dies without leaving behind 
him an Issue or a widow: 29 Mad. 382 (P.O >26 Rom 
m FoU. (Kotval. AJ.C.). Shhihh DALLU “* 
PDNJAB. 78 I.C. 93=A.I.R. 1931 Hag SJt 

—Adoption— Widow— Yalldity. 

-—-If it is established that events had ocourred 
which could constitute an adoption, apart from 
any question of the oompetonoyof thapefson alleg- 
ed to be adopted, the widow cannot dispute such 4 

397, Foil. {Macleod, C .J . and Crump, J.), Shidappa 
I.. Santawa. 77 I. 0. 477=A.I.£ ig^s iom ln 
——Adoption by husband— Wife is bound by 
adoption. Whether valid or not: 23 Bom.L.R. 1279* 
Foil. {Macleod, C. J»andCoyaJee ,7) Chtmawat 
MALGAUDA patil 0. MALLAPPA PaVappa ^ 

67 1. 0. 634=24 Bom. L R 439- 

2*8= A.I.R. 1922 Bom^OT 
"“Where a Hindu died leaving two widows Jr 
and O and one A the widow of^a. « 

nephew ; A adopted a son with G*s consent 
BubsMueatly adopted a eon B to hat huabanr* ® 

^ adopted a son to het’hua- 
band. a s power to adopt came to an end id 1 
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the adoption of R is invalid. {Macleod, C.J. and 

/.}. Vaman VITHAL u. Vknkaji Khando. 

61 I.C. 460=^3 Bom. 829= 
23 Bom. L R. 269 = A. I. R. 1921 Bom. 55. 
— Adoption —Miscellaneous. 

Power to adopt is in some ways analogous to 

a power of appointment and must be distinguished 
from trust. Powers are never imperative ; they 
leave the act to be done at the will of the party to 
whom they are given and are not obligatory upon 
the conscience of the party interested. (Sen nni 
Nianifitiillnh, JJ.). DHABAii Pbakash v. Mt. 
KAliAW.ATl Devi. 110 1.0.66.®=: 

50 All. 883=26 A.L.J. 1106 = 
A. 1. R. 1928 All. 459. 

' Courf/fe. 

According to the Madras High Court a relief 
with regard to the validity or otherwUe of an adop- 
tion is capable of valuation ; 6 Mad. 192, Foil ; 
15 All. 378 and 35 Bom. 264, Di$t.\ 37 Cal. 860, Not 
■dppr. The valuation of such relief should be cal- 
culated according to the market value of the pro- 
perty likely to be afiected by the adoption being 
held as invalid or as not. having taken place at all: 
A I. R. 19^7 Mad. 563, Ref., but not Cons.-, 12 Mad. 
228 and 5 P. L. J. 397, Di^t. {Devadoss. J.) In the 
matter of RAMASWAMI V^ARI. 113 I.C. 363= 

29 M L W 660=1928 M.W N. 729 = 
52 Mad. 340=A.I.R. 1928 Mad. 1294= 

56 M L.J. 107. 

Father leaving ?io estate— Adoption is still 

valid. , , • 4 • 

A valid adoption to a deceased father is not im- 
possible even when the father has left no property 
to which the adopted son can succeed by inheri- 
tance or sur\'ivorship : 1 Mad. 69 (P. C.), Rel. on ; 
10 M. I. A. 279; 8 Cal 302 (P. C.);10 Mad. 205 
(p. C.) ; 26 Bom. 526 (F. B.) and A. I. R. 1919 
P.C. 74*. Cons (Phillips. Offg. C. J. and Reilly, J.), 
BuKHDEvnoss Ramprasad V . Mt. Croti Bat. 
109 I C 5=1928 M.W N. 32=27 M L W. 145= 

A.l.R. 1928 Mad. 118. 

Qondiliem of postponement attached to adoption 

” A^^^ndition of postponement attichod to an 
adoption is valid, although the full operation of 
the adoption is postponed for two lives both already 
in existence. [Hallifa^t:, A. J, C.). KOLHI v. 

CHHOT.BAI. 1923 Nag 121. 


— Alienation. 

Applicability. 

Co parcener. 

Father . 

Guardian. 

Lender’s (alienee’s) duty. 
Manager. 

Manager of endowment. 
Necessity. 

Partial enforcement. 
Recitals. 

Refund. 

Setting aside. 

Widow. 

Miscellaneous. 


Henation — Applicability. . . , ,, 

MilalcHhnra low of alunalion ts not applicable 

npartihlc estate with rule of primogeniture. 
itakshurH law of alienation is inconsistent with 
inapplicable to an impartible estate in which 
succossioD is according to primogeniture. 

ion disputing alienation has to 

)rding to which the estate is Inalienablo, the 
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question of legal necessity for debt being irrelevant * 
10 .All. ‘272 (P.U), R-'Z. on ; A.l.R 1921 P.C. 62;' 
A.l.R. 1927 P C. I.i9 and 31 All. 224, Re/. {Courtney- 
Terrell, C.J. and James, J.). MADHUSUDAN DeB v. 
Khestabasi SaHU. 121 I. C. 462 = 8 Pat 932= 

A I R. 1930 Pat. 137. 

—Alienation— Co-parcener— After born co-par- 
cencr. 

After-born coparcener when can challenge 

alienation. 

Whi-rt* a co-parctuor who could challenge a deed 
was al.ve at the oxecotiou of the deed, and the 
plaiatiQs wen.- born during his lifetime and within 
twelve year.' of ihc alienation. 

Held, the.) undoubtedly obtained a right to 
chiillongo it. A right to sue is not however co par- 
cf*nHry property in which a sou acquires interest by 
birth. Section 6 of the Limitation Act cannot 
pleaded hv a plaintiff who was not in existence 
when the alienee took posse&siou. He is entitled to 
take advantage of the existing clU^o of action so 
long as it subsists; but h^ docs not obtain a fresh 
period of 2 j years from the date of his birth. Evei^ 
a co-parceneT who cballeiiges au alienation does so- 
in virtue of his own indepeudent right as a persoa 
who has a-.-quired interest in the family estate by 
birth. Plaintiffs cannot rely on S. 7 where there 
was no joint right when the period of limitation 
commenced ; plaintiffs can bring their suit within 
three years of the date when the co parcener could 
have attained majority ; 83 All. 654 ; 9 Lah. 558 ; 
24 O.C. 330 ; 4 All. 235 ; 27 All 701, Foil. (DanklSr 
J.). Dhanbaj rai 0. ram Nabesh RAI. 

79 I C. 1019=5 L R.A. Civ. 325= 
A. I. R. 1924 All. 912. 


•Alienation— Co parcener— Burden of proof. 
-^Co-parcener ch dlenoing ahenation must prima 
,cie prove want of necessity. 

When a creditor wants to enforce a charge on the 
lint family property created upon it by one mem- 
2r of the joint family, it is for the creditor to make 
lit a primrt /acie case of legal uecessity if the 
large is challenged by the other members. But 
here one of the members of the joint family seeks 
>r a declaration that the charge created upon the 
^miW property should bo deol^irod null Jind vo\w 
n the ground thiit it was created without legal* 
ocessity, there should be some pnma facw evi- 
ence given by the plaintiff before the creditor is 
illed upon to give evidence with regard to the 
alidity of bis dt.cument. {Rafique and Piggott, 
J.). RAM RAGHUBlk LAL v. Dll* NABAIN SiNOH.. 
71 I.C. 744 = 21 A.L.J. 168=45 All 311 = 
4 L.R A. Civ. 380= A.l.R. 1923 All. 287. 

-Alienation— Co-parcener— Consent. 

minor co p irccner cannot assent to an in*- 

* ^ ^ « • * J -.A. hA. 


id triin.saction nffecting his interest until ne 
ains bis age {Rimesam and Thiruvenhatachariar, 
.). In Ihc mailer of .\MlKTHALINnA TRKVAN 
^ 112 I.C. 553=1928 M.W. N. 602- 

28 M.L.W. 634=A.I.R. 1928 Mad. 986. 

Co«.sf«f may he implied from cirenmsta^es. 


'he joint family property can bo made the sub- 
t of u gift by one co parcener with the consent 

iress or imp 

All. 437 {P.^'.). Foil. Where a gift was “^^e h^ 
, member without express consent of other 
mbors but a sub.^cquent s-ale of another portion^ 
„t property w,« offeotod by all 

.ds^w/re registered on the same day and in th& 

no place. 
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HINDU LI W—Alienation-^o-parcener— Powers 
of eo'parceners. 

Held, that conseub of the other memhers maj he 
implied from their conduct: 19 Cal. 123, Foil. 
{Kanhaiya Lai. J. C.). Mahajjib Pandb v . 
MATHUBA PBASAD. 72 I.C 4 <0“ 11 O.L.J. 343=* 

A.I.R. 1924 Oudh 138. 
— Alienation — Co-parcener — Powers of co-parce* 

-Under Hindu Law each individual member 


ners. 


of a divided family is the exclusive owner of the 
property that falls to his share on partition and is 
competent to alienate it. {Zafar All and Bhide, JJ.). 
PAKHAB DAS V. THAKAR DAS. 12i) I.C. 168 = 
31 P. L. R. 431 = A. I, R. 1930 Lah. 213. 

—Alienation— Co parcener— Refund. 

— -If a sale by a co parcener is, in a suit to set 
aside the sale, found not binding on the joiitt family 
the purchaser is entitled to a refund of the pur- 
chase money paid by him. {Kulwant Sakay and 
Macpherson, JJ.). Ram Das Singh v. T.anak 
Singh. ill I. c. 51 = 9 P, L. T. 758 = 

A. I. R. 1928 Pat. 557. 
— Alienation — Co-parcener — Rights of co*paree- 

ners 

— I — Mortgage by a co-parcener, of family property, 
w hindmg only to the extent of his share-^iher co- 
parceners are noc entitled to redeem. 

If one of the co- parceners who is not a manager 
mortgages property held in co-parcenary by himself 
and others, the mortgage is binding so far as the 
mortgagor’s joint share in the property is concerned 
but it does not bind the other co-parceners and 
their interest in the mortgaged property remains 
unafiected. The other co-parceners are not, there- 
fore, necessary parties to a suit instituted by the 
mortgagee to enforce the mortgage for the reason 
that whatever interest they possessed in the mort- 
gaged property is not in law affected by the fore- 
closure decree and they are not entitled to redeem 
the mortgage: 14 N.L.R. 117 and 4 N.L.R. 9, 
Bel. on. {Subhedar, A. J. C.). DiNKARRAO v. 
SHAMBAO. 122 I.C. 699 = 26 N.L R. 208= 

A.I.R. 1930 Nag. 173. 

■ ■ —Olnter — Though an alienation without neces- 
sity is void at the outset it is still open to the 
other co-parceners to validate it by their ratifica- 
tion if they are competent to do so : S6 Mad. 177 
from- A. i. R. 1922 Mud. 112, Bxpl. 
[Bameeam and Thiruvenkatchariar, JJ.), In the 
matUr of AMIBTHALINGA CHBVAN. 

112 I.C. 553=1928 M.W.N 602=28 M L-W. 634= 

. A.I.R. 1928 Mad. 986. 

- — —Where both the brothers in a joint Hindu 
family alienated by way of mortgage spooifio items 
of joint property and later on one of the mortga- 
gors sold his share in those items to the mortgagee 
and the other oo-patoener, being aware of such 
alienation, alienated his share in favour of the 
plaintiff : 

HeW. that plaintiff cannot insist, in a redemp- 
tion suit, that he should have been allowed to 
redeem the whole of the property and thus com- 
pel the mortgagee to sue for partition, that the 
law applicable to mortgages should he applied in 
cases of this kind and not the strict rule of Hindu 
Law which is against the alienee of speoifio it -m 
of property from one co-sharer, claiming to bo ”ln 
^asoBBion of that property and that partial 

Mdemption is the proper relief in such a ^case • 

Md 31 M.LJ, 276, D*$t. (Devadoss and Jackson 
GANAPATHI BHATTA V . bbbbu bbandart 
1081.0.196=27 M.L.W. 208= A.I.R. imiUd mi. 

D D. VoL. Ill— 67 & 68 


HINDU LAV —Alienation~Co-paroeiiep— Rights 
of co-parceners. 

Other co-parceners can prove that sale was 

nominal. 

When a member of a joint family has purported 
to sell his shiire to a stranger and does not himself 
plead that the transfer was not a sale or that it was 
for no consideration, it is open to the other 
members of the family to put forward such pleas 
and prove that there was no sale Or no considera- 
tion for the sale and thus retain that property for 
the members of the joint lamily including the 
member who professed to sell it: 5 Cal. 148 and 
25Mad. 690. BeJ.-, 27 Mad. 162, Bel. on. ; 27 All. 271 
37 Mad. 485, Expl. [Wallace, J.). MUTHU- 
BAMT GOUNDAN V. PaLANI GOUNDAN. 

105 I.C. 845 = A.I.R. 1927 Mad. 950 = 

S3M.L J. 763. 

Co parceners retaining benefit of the alienation 

cannot challenge if. 

A co-parcener purchased certain property, paid a, 
portion of consideration from j dot family funda 
and for the rest executed a mortgage of the same 
property in favour of the vendor. In a suit by 
other oo-parceners to set aside the mortgage, ^ 
Eeld, that the co parceners are not entitled to 
have the mortgage set aside while retaining the 
benefit of tie consideration money. (Hasan and 
Mxsra, JJ.). ABHAIDAT SlNGH v. Raoho Indar. 
PARTAB SAHAI. 91 1 C. 976= I Luct f = 

3 O.W.N. 40=13 0 L.J. 37= 
A. I. R. 1926 Oadh 77. 
——There is no justification in reason or 
authority for the proposition that the liability of a 
Hindu oo-PMoen.r as regards eieoutory oontraots 
(e.g., to sell land) is different from his liabilitv aa 
to executed contract. A minor oo-parcaner 
enforw speoifio performance of the contract which 

and not entered 

into by the deceased manager to dlseharffA 
debt : 26 Mad. 74; 32 Mad. 820; 2 P L J 5il anA 
3 L. W. 436, Foil. {Bupchand BilarL I j c\ 
LAKSHUICHAND ISARDASv. FlRMOp’KHUSHAr 
DAS MANQATRAM, 88 I.C. 146 = 18 S.L R 2^0 = 

A.I.R, 1925 Sind 330. 

—Any co-parcener can challenge an alientuif^ 
made vAtfwut necessity. *enai%on 

A single member of a joint Hindu family, whosa 
rights have been Infringed by a sale of joint family 
property, can have the entire sale sot aside, b^^uso 
If the vendors were entitled to deal with the ioint 
f^amily property, the alienation is wholly i^id 
but as they were not entitled to do so, a sin da 
oo-paroenor cannot alienate oven his ow^ 

J = 

A. J. Cs.). Dwarka Prasad o. Rau Debi ^ ’ 

27 0.C.140=A.I.R. 1924 .Oudh 120. 

Suit by anoOter co-parcener for his share onlu 

on ground of no necessity does not lie. 

A co-paroenerin a joint familv 
establishes that a member of the famiW ^has^ alu.® 
naud that property without legal neoesaitv^ 
to reooverthe whole property Ha aR.nr>rJ 
ed to sue for his owS sLre^ot fnyTeoUo 
thereof for in a Milakshara ioint^fc»mn5 
oular share can be “o ParU- 
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HINDU LA W— Alienation — Co'parcener— Rights 

of purchaser. 


— Alienation — Coparcener — Sights of pur- 
chaser. 


-Transferee has no right for separate possession 

— Suit for general partition must be filed— When 
prayer for separate possession can be granted. 

A transferee of an undivided interest of a member 
of a co-parcenary has no right to separate posses- 
sion of his purchase except by a partition of the 
whole estate belonging to the family claimed in a 
properly constituted suit for partition to which all 
proper persons are impleaded as parties. 

In the absence of anything on record to show 
that the array of parties is complete in the sense 
that there are no other members in the family for 
whom any provision either by way of maintenance 
or marriage portions has not to be made in the 
event of partition, and in the absence of any 
material to show that all the equities and right of 
all persons interested can be settled, the request for 
a grant of a decree for separate possession after the 
partition of the entire estate cannot be granted in 
a suit for possession bv the purchaser ; 9 N.L.R. 18. 
Foil. IKinkhede, A.j.C,). Mamu.II v. Dalpat. 

104 I.C. 569=A.I.R. 1928 Nag. 37. 

Property alienated worth more than alienor’s 

share— Whole property should be allotted to alienee. 

Where in execution of a decree against a co- 
parcener, a specific joint family property was sold 
and the other co-parcener instituted a suit later on 
against the vendee for recovery of the property sold, 
and it was found that on the date of the sale, the 
value of the alienor's share in the joint family 
property was considerably more than the value of 
the specific item of property sold. 

Held, that the vendee was entitled to ask the 
Court in the co-parcener’s suit itself to allot the 
alienated property to his vendor’s share and thereby 
allow him to retain the property. (Devadoss, J.). 
SiVANARATANA V. MUTHUKUMABA. 100 I.C. 747 = 

38 M.L.T. 122=A.I.R. 1927 Mad. 1084. 
Auction-purchaser of whole estate may chal- 
lenge alienations. 

A transferee of whole interest in joint family 
property even in an execution sale under money 
decree is entitled to contest the validity of a 
transfer made by one of the members of the family 
on the ground of want of legal necessity ; 33 All. 
783 (F.B.), Appl. {Hears, C. J. and King, J.). 
BAJ Ballaw Prasad v. Dalip Narain Singh 

97 I.C. 344=A.I.R. 1926 All. 718. 


Stranger purchaser if in possession may hold 

as tenant-in-common as also a person in possession 
under adverse possession. 

A stranger purchaser of the undivided share of a 
co-parccner in a joint Hindu family, if in posses- 
sion, need not be ejected in a suit for recovery of 
possession brought by an excluded co parcener, but 
can be declared to bo entitled to hold (pending .a 
partition) as a tenant in-common with the other 
co-parceners: 3 Cal. 198 (P.C.), Ex 2 d. 

Each case (as to the propriety or otborwiso of 
allowing the purchaser to rutiiin possession) should 
be decided on its own facts : 26 Bom. 141, Ref. 

Held : (Per Fawcett, J., in application for re- 
view). The same principles apply to a person who 
is not a “purchaser” in possession of a joint family 
property, but is merely a person who had 
Bucccssfully romainod in possession by virtue of 
his advo’'so possessioii. {Faiocelt andCoyajCBf <//•)• 
UHAN I.AXMANV. BUDHA. 

90 Bom. 204=528 Bom. L R. 765= 

A.I.R. 1926 Bom. 399. 
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HINDU LAW — Alienation — Co-parcener — Setting 

aside. “ 

Suit to set aside alienation should iu>t be con- 

verted into one for general partition— Alienee must 
file separate partition suit and both may be tried to- 
gether to obviate possible plea of res judicata. 

It is not competent for the Court in a suit by a 
co-parcouer for sotting aside an alienation of a cer- 
tain item of family property to grant relief which 
it would grant on a general partition. The proper 
course for the alienee would be to sue for partition 
and ask the Court to allot to hie alienor the specific 
property conveyed to him and if the Court finds 
that the interests of the other co-parceners would 
not be prejudiced by allotting to the alienating co- 
parcener the specific property alienated by him the 
Court may allow the alienee to retain the property. 
His suit for partition is not barred by res judicata 
by reason of a previous suit for sotting aside the 
alienation. If both the suits are tried together 
there would not be any difficulty at all, as the 
possible plea of res judicata can then be obviated ; 
A.I.R. 1922 Mad. 112, .Ij^rmed ; 43 Com. 17, Rel. 
on; A.I.R. 1926 Mad. 241. Diss.from. {Devadoss and 
Waller, JJ.). Kandaswami v. Velayutha. 

96 I.C. 993=50 Mad. 320= 
1926 M.W.N. 399 = 24 M.L.W. 367= 
A.I.R. 1926 Mad. 774 = 51 M.L.J. 99. 

Purchaser from co parcener of his undivided 

interest is not a tenant-in-common as in Bombay 
but only a holder of equity to get partition : 
38' Mad. 684 and 39 Mad. 265, Rel. on. [Sp6iu:er and 
Odgers, JJ.). SHANMUGAM PiLLAI v. PANCHALI 
AMMAL. 95 I.C. 209=49 Mad. 596 = 

23 M L.W. 551 = A.I.R. 1926 Mad. 683= 

50 M.L.J. 681. 

In a suit by a co-parcener for recovery of the 

property or for partition, the alienee is entitled to 
claim partition, if it can oonveniently be done: 
40 Cal. 906, Foil. {Phillips and Venkatasubba Rao, 
JJ.). Ramaswami ayyab t». Venkatabama 
AIYAB. 75 I.C. 406=46 Mad. 815= 

18 M.L.W. 183=1923 M.W.N. 786= 
A.I.R. 1924 Mad. 81=45 M.L.J. 203. 

Purchaser’s right is to compel a partition — He 

cannot take possessioyi. 

A member of a Mitakshara Hindu family has an 
interest which is capable of being attached in exe- 
cution of a decree as against him. But though a 
creditor can attach and purchase the interest of 
such a member it is not open to him to take posses- 
sion of that interest. Ho only acquires a right to 
compel a partition. {Das and Kulwant Sahay, JJ.). 
MAORI PRASAD v. NAND KESHWAR. 

85 I.C. 1014=2 Pat. 386 = 6 P.L T. 742= 

A.I.R. 1923 Pat. 451. 

—Alienation— Co-parcener— Setting aside. 

Reversiowrs can challenge alienation. 

If au alienation is made by one member of a 
joint Hindu family, which is really not binding 
on the estate and afterwards that member dies 
and also the surviving members dio, the rever- 
sioners would havo the right to challenge tho alie- 
nation: 8 A.L.J. R. 901, Ref. (Walsh and Sulaiman, 
JJ.). Sarju Prasad v. mangal Singh. 

87 1C. 294 = 47 All 490 = 23 A L J. 254= 
6 L.R.A. Civ. 201= A. I. R. 1925 All. 339. 

Co parcener seeking to set aside alienatxon 

must pay his share of amount supported by neces- 
sity. 

A sale-deed alienating tho family property was 
executed by the major of three brothers constitut- 
ing a Hindu joint family on his own behalf and 
not as manager of the family and by his mother 
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;SINDU LAW — Aliematlon— Co parcener— Yali* 
dity. 

■ aotiog as the gaardiact of his minor brothers. One 
of the minor brothers, on attaining majority 
"brought a suit to recover the property on the 
aground that the sale was invalid being without 
legal necessity and his mother not being entitled to 
execute the sale-deed on his b:-half. 

Heid, that the suit could only be decreed for 
■recovery of the plaintiS’s one-third share in the 
property subject to the payment of one third of the 
amount found to bo for legal necessity. {Daniels, 

AJ.C.). Mahesh Dat V . Ram asre. 

67 I.C. 814 = 9 O.L J. 138= 
A I.R. 1922 Oudh 114. 

—Alienation— Co-parcener— Validity. 

•Alienation by a member of joUilf amily^Prin- 

■ ciples as to, considered. 

In the Ga.se of an alienation by a member of a 
joint Hindu family, three possible cases arise 
‘(1) where the whole of the consideration, oven 
after being allotted to the alienor's shares only, is 
grossly inadequate, the whole transaction may 
have to bo set aside, making the consideration 
proved a charge on the family property, (2) where 
'the whole consideration is not grossly inadequate 
and can be regarded as the price of the alienor’s 
flhare, but is less then the value of such share, the 
transaction may be upheld as the sale of the 
alienor’s share only and the other members who 
■■question the transaction are entitled to recover 
their share of the property without being subjected 
any other equity. In such a case, if the members 
are divided and the alienor leaves other heirs than 
■the members who question the transaction, he or 
'■his heirs may have a right to contribution, and 
(3) where the consideration proved exceeds the 
• valne of the alienor's share, the transaction may 
be upheld as sale of the alienor’s share onlv and 

■ for the excess a charge mav be given over the 

■ shares of the other members : 26 M.LJ. 604 and 

fI.R. 1927 Mad. 1116, Not foil.-, 37 Mad. 435, Dies. 
./rom; (1917) M.W.N. 273, Diet', 27 Mad. 162, Bel 
mi. {Kumaraswamy Saslry and Eamesam, JJ.). 
'VENKATAPATHI V. PAPPIa. 113 I.C. 158= 

^ ®24=28 M.L.w! 228 = 

1928 M.W.N. 410= A, I. R, 1928 Mad 788 = 

59M.L.J. 489. 
or father, and 

that hy guardiari d%stinguished. 

Aneinthakrishna Ayyar, J.— Sales oondocted by 
<so-paroenew among whom is the father or the 

Ji^m»ly conveying out not only 

of the 

^ footing 

from sales effected by guardians of property of 
minors mwhmh the guardians have So personal 
interest, for this reason that the co-parceners who 

sales have themselves got an interest 

^7 (Srinivasa 

A^engar and Ananthakrishna Aiver JJ \ 

SATHAPPAN AMBALAMV. VADIVBLU. ^ ‘ 

D 1928 Mad. 4S0 

— -Potwr by two brothers to third to mortage 
. S^pVTojp^y-~Morl.gaqe by the third to pay d^ts 
binding on family is valid. ^ 

A power of attorney executed by two brothers in 

favour of the third provided among other things 
m respect of any mauza or share of land ownfd 

jnd possessed by us. the executants, the said 

- ZMposbgi-Thika 

^*^5* ®®'tgage with possession,*’ 

Aflldj that these words were quite suffioionh 

-wafer tke power to execute mortgage for debts for 


HINDU LAW— Alienation— Fathei*— Admissions 

by* 

which the joint family, consisting of the three 
brothers, was liable. [Lord Carson,) DWASEA 
Nath Singh v. Keshri mall. loi I.C. 377= 

1927 M.W.N 433 = 31 C.W.N. 890= 
39 M.L.T. 270=A.I.R. 1927 P.C. 111 = 

53 M.L.J. 592 (P.C.). 

A.morlgage of an undivided share is void but 

a share separated can be available as security for 
mortgage-debt. 

A mortgage of the whole ora share of the joint 
family property of a Mitakshara family is void and 
inoperative as against the property hypothecated 
and gives the mortgagee no rights even against the 
mortgagor’s undivided share but where the mort- 
gagor’s interest has been separated from that of the 
other members of the family it may become 
available as security for the mortgage debt : 5 
P.L.J. 605, Bef . {Simpson and Dalai. A. J. Cs.). 
Ram BaTAN V. GASGA BAKHSH. 71 I.C. 581 = 

26 0.0.245=10 O.L.J. 193= 
A.l.R. 1923 Oudh 265. 

Validating circumstances, what are-~Inter~ 

pretalion of Afitakshara, Ch. 1, Paras 27 to 29, 

The three circumstances which are mentioned in 
paragraph 28, Ch. 1 of the ^litakshara are excep- 
tions to the general rule laid down in paragraph 
27 and must be deemed to be disjunctive olauses. 
The circumstances which would justify transfers 
of joint ancestral property by one of the members 
of the family are, as stated in that paragraph (1) a 
season of distress, (2) for the sake of the family and 
(3) specially for pious purposes. The last portion 
of paragraph 29 is not intended to be a limitation 
of pious purposes as mentioned in paragraph 28. 
{ilears, C.J. and Banerji, JJ.). Sri Thakubji o* 
Nanda AHIR. 63 I.C. 646=19 A.L.J. 380 = 

43 AU. 560=A. I.R. 1921 All. 333. 

Mortgage by some oo-parceners not for neoes* 

sity and not by father for antecedent debt, does not 
bind even mortgagor’s undivided share. {Dawson-' 
Miller, C. J., Jwala Prasad, Das, Adami and Buck'- 

nill, JJ.). mathdba Prasad v. rajkumar 

62 I.C. 132=2 P.L.T. 407= 
6 P.L.J. 526 = 1921 P.H.O.G. 245= 
A.l.R. 1921 Pat. 447 (P.B.), 

—Alienation— Father. 

Admissions by. 

After-born son. 

Antecedent debt. 

Benefit to estate. 

Burden of proof. 

Consent of co parceners. 

Court's duty. 

Decree against.. 

Extent of validity. 

Justifications for. 

Limitation. 

Powers of. 

Presumption. 

Refund. 

Rights of alienee. 

Setting aside. 

Son’s liability. 

Subsequent partition. 

Surety. 

Hlsoeilaneom. 

-Alienation-Father -Admissions by, 

~Adm„.,on, .y fatHer cannot be Led againet 


ton: t 

authority of the father to mLe them iffiSle 
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HINDU LAW — Alienation— Father-After-born 

son. 

father’s alienation of their property, alienated by 
him otherwise than as manager. {Af,hworth, A.J.C.). 

Bharath Singh v. Sheodat Shaema. 

91 I.C. 18S = A.I R. 1026 Oudh 266. 
— Alienation— Father — After born son. 

After-born son cannot challenge. 

A son cannot object to alienations validly made 
by his father before ho was born or begotten, 
because he could only by birth obtain an interest 
in property which was then existing in his ances- 
tor: 34 Cal. 372. Rel. on. {Das Adami, JJ.). 
HiteNBRA f. SUKRDEB. 115 I.C. 886= 

8 Pat. 558=10 P.L T. 79=A.I.R. 1929 Pat. 360. 
Right 1 f a son bom after alienation explained. 

A son cannot object to alienations validly made 
by his father before he was born or begotten because 
be can only by birth obtain an interest in property 
which was then existing in his ancestor. Hence if 
at the time of the alienation there has been no one 
in existence whose assent was necessary or if those 
who were then in existence have consented, he can- 
not afterwards objict on the ground that there was 
no necessity for the transaction. On the other 
hand, if the alienation was made by a father 
without necessity and without the consent of 
the sons then living it would not only be invalid 
against them hut also against any son horn before 
they had ratified the transaction and no consent 
given by them after his birth would render it bind 
ing upon him. The reason of the thing is not of 
course that the unborn son has any right in the 
family prepfrty at the time of the alienation but 
that on his birth he acquires a share in the family 
properties as it then stands. If a previous aliena- 
tion of an v portion of the family properties was 
validated by consent or failure to set it aside in 
time on the part of the other members of the family 
then in existence, the property in which be acquires 
a share at birth is diminished to the extent of the 
portion thus alienated. If the alienation was in- 
valid he acquires a share in the whole property in- 
cluding the portion purported to be alienated, not 
because tbe alic nation was an invasion of his rights, 
for he bad none, but because it was bad in itself 
and did not diminish the corpus of the joint family 
property : A, T. R. 1925 P. C. 33, Expl. (Ramesam 

and Thiruvcnhninchnriar, JJ.). In the matter of 
AMIETHALINOA THEVAN. 112 I. C. 653= 

1928 M.W N. 602 = 28 M L W. 634 = 

A.T.R. 1928 Mad. 988. 

A grandson, who was not horn at the time 

when ancestral property was disposed of by the 
crandfather, cannot question the validity of the 

disposition, the prop- rty having been parted with 
at a time he had not come into existenco. (6riut- 
vasa Avyan<iar and Cornish, 

nAMANI V SUIlEAMANIA. 108 I t. 03f*- 

BAMANI c. ^ j ^ ^^26 Mad 945. 

— - Grandson no' horn at the time can challenge. 

A cran'lPon is entitled to challenge an alienation 

made by his gr.ndfuth.r on the ground of want of 

lecal necessity even though he was not born on the 
date of thf. ali<-ijation. 1' 

RAMV. MAHADKORAM.^ ^ ^ 98 

Alienation without necessity and wUhoiii con 


se.U ofuZg Zn can he attacked by subseguontly born 

, .uu cannot, ol-jrct to alienations validly made 
bv bis father before he was bom or 1 egotton but 
jVtbe alienation was made by a father without 
necessity and without the consent of a son then 


son- 

A BOD 


HINDU LAW — Alienation— Father— After-born 

BOD. 

living, it would be invalid not only against Mm. 
but also against any son born before he had ratified 
the transaction : 11 W.R. 480; 12C. P. L. R. 63- 
16 Mad. 76 and A.I.R. 1924 Nag. 200, Appl. 
[Findlay, O.J.C.). Gunaji v. RawcHANDKA. 

94 I.C. 948=A I.R. 1926 Nag. 360. 

No fresh cause of action for after-born son. 

An after-born sou does not get a fresh cause of 
action by his birth after the alienation but he can 
take advantage of the existing cause of action pro- 
vid* d tbe title has not completely vested in the 
transferee. [Daniels, A.J.C). OUDH BEHari 
Lal V. Dal Singh. 79 I.C. 666=10 0 L.J. 404= 

A I.R. 1924 Ondh 205. 

Sons born after alienation take subject to it. 

Sons and grandsons not born at the date of the 
mortgage lake by their birih an interest in the 
family property subject to the mortgagee’s rights 
in respect of the father’s shares as they existed at 
the date of the mortgage and they are not entitled 
to object to the alienation of such shares. [Kotval 
and Prideaux, A.J Cs.). RUKHMABAl t;. VlTHUSA. 

78 I.C. 384= A. I. R. 1924 Nag. 398. 

Can challenge only if it is invalid against sons 

holding at the date of the ahenatwn. 

A son cannot object to alienations validly made- 
by bis father before he was born or begotten but if 
the alienation was made by a father without neces- 
sity and without the consent of sons theu living, 
it would not only be invalid against them, but 
also against any sou born before they Lad rati- 
fied the transaction ; and no consent given by them, 
alter his birth would render it binding upon him : 
33 All. 654 ; 11 W.R. 480. Foil. 

If a previous alienation of any portion of the 
family property was validated by consent or failure 
to set it aside in time the property in which he 
acquires a share at birth is diminished to the extent, 
of tbe portion thus alienated. 12 C.F.L.B. 63, Foil, 

Any one son whoso claim is not barred by time, 
could recover the whole of the property to be held 
for tbe benefit of the joint family: 85 All. 571, 
Dist. 

If the alienation is valid, the subsequently born 
SOD cannot sue to set it aside, but if tbe alienation 
is invalid the subsequently born son can sue not 
because the alienation was an invasion of his rights 
for he had none, but because it was bad by itself 
and did not diminish the corpus of tbe joint family 
property. [Baker, Ofg. J.C.). MANSINGH u. KARAN 
SINGH. 78 I.C, 260= A.I.R. 1924 Nag. 200. 

Suit by one son does not bar a shmlar suit by- 

an after-born son. 

A Hindu son, who was in existence at the time 
his father sold certain ancest ral property, brought 
a suit for recovery of the property sold but before 
the suit was decided another son was born. 

Held, that such eon also acquired a cause 
of action as regards tho same and the first suit 
not being in a representative obiirncter, the second 
suit bv the second ^on is not aficctcd by the result 
in the first suit : 19 A. L.J. 978, Ref. [Dalai. J.C.). 

Jang BAHADUR Singh w. Rani Singh. 

77 I.C. 353=10 O.L J 353=27 O.C. 107= 

A.I.R. 1924 Oudh 141. 

Alienalinn by father—Son born after, setsjio 

new cause of action. 

A son born in a joint Hindu family acquires by 
birth interest in ancestral property but does nob 
acquire any interest in any right to sue. The cause 
of action accrues after an alienation when the pur- 
chaser takes possession and a new cause of aotiocw 
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HINDU LiW — Alienation — Father— After-born 
son. 


•does not accrue upon the subsequent birth of a son 
in the famil7. In the case of an after-born son the 
time from which the period of limitation is to be 
reoboned is the date of the transfer and as he was 
not born on that date and was under no di3abilit7 
on that date he cannot obtain the benefits of the 
•provisions of S. 6 of the Limitation Act. When he 
oanuot gave limitation for himself he can give no 
benefit under S. 7 to his elder brothers; 40 Cal. 9G6, 
Dist.; 8 W. R. 15 ; 23 W. R. 2^5 ; 4 All. 120, Ref. 
{Dalai and Waeir Hasan, A, J. C$.). RANODIP 
Singh v. Rameshae Prasad. 66 I.C. 936- 

9 0.L.J. 4) = A.I.R. 1923 Ondh 52. 


’After- bom son cannot cJiallenge. 

A son born after execution of a mortgage b7 the 
‘father could acquire no rights in the co-parcenar7 
propert7 ss it stood before his birth but could onl7 
obtain rights on his birth in the co-parcenar7 pro- 
peTt7 as it then stood, i. 6., although no doubt on 
•his birth he would obtain a share in the equit7 of 
tedemption of the propert7, he would have no locus 
standi to challenge the mortgage or set aside on 
■any ground whatsoever. {Schwabe, C.J., Oldfield and 
Coutts- Trotter, JJ.). KONOA RAMASWAMI IYBR V. 
THUMBAYASAMI. 70 !.C. 769:^1922 M.W.N.526= 

31 M.L.T. 370=16 M.L.W. 981 = 
A.I.R. 1922 Mad. 432. 


Mortgage by fatfier — After-born sows cannot 

challenge. 

The right of challenging an alienation made by 
the family manager is personal and is not inherited 
by the surviving members. Sons of the mortgagor 
born after the mortgage take the family property 
as it existed at their birth and cannot impeach any 
previous alienation. Moti v. Kanya, 5 N. L. J. 181 
at 188, Foil. [Dbobley, A. J. C.). Jairam v. Ven- 
KATRAO. 65 I.C. 658=5 N, L.J. 66= 

A. I. R. 1922 Nag. lOl. 
■"y ' ■ Son conceived at time of alienation has same 
rights as son in existence — Subsequently born son 
can also challenge alienation ; 16 Mad. 76 and 
M All. 654, Bef. (CAetis and Scott-Smith, JJ.). 
iDw AREA Das tj. Krishankishorb. 

01 I.C 628=2 Lah. 114=3 L.L.J. 349= 
73 P.L.R. i92l = A.I.R. 1921 Lah. 34. 


^Subsequently bom persons get no fresh ri 
to attack. 

The right to challenge an alienation by an 
■castor of family property on the ground that 

was not made for legal necessity is a right wh 
-comes into existence as soon as the alienatioi 
made and 18 available at once to any member 
the]oiut family, who being in existence at t 
time, has not consented to the alienation, 1 
every person who is bom into the family aft 
wards does nob acquire a fresh right to attack b\ 
an 4 All. 120 (P.C.), Bel. on. (Linds 

•J. c.). OUDH behabi Singh o. suraj bali. 

61 I.C. 801=8 O.L.J. 20 
A.I.R. 1921 Ondh 1 

“Alienation— Father— Antecedent debt. 

—--Sale for antecedent dehtn-A fourth of debt 
.for legal necessity— Sale cannot be impeached. 

Where the purchaser acts In good faith after t 
enquiry and is able to show that the sale was in 
med by legal necessity the mere fact of that pari 
ene price is not proved to have been applied t 
®®^88ary purpose does not invalidate the sale, 
Bern, that the sale which the vendor had to m 
tn order io pay ofi his antecedent debts cannol 
■“peaohea slmplv because the a.. 


HINDU L AW— Alienation— Father— Antecedent 

debt. 

established necessity for a portion of ths price 
which is more than one-fourth and less than one- 
third of the total consideration. {Skadi Lai, C. 
and Agha Haidar, J.). BUTA MaIi v. GOPAI* 
Singh. 30 Punj. L.R. 532 (Lah.). 

Antecedent debt — Meaning of. 

An antecedent debt mf*an3 a debt antecedent in 
fact as well rs in time that is to say, that the debt 
was truly independent and not pari of the transac- 
tion impeached : 46 A. 95 (P. C.), Bel. on. (Shadi 
Lai, C. J. and Agha Haidar, J.). BUTA SlAIi v, 
GOPAL Singh. 30 Punj. L R. 532 (Lah.). 

Qrand-father — Debt of — Grandson’s share if 

liable. 

A Hindu father or grandfather has special 
powers of alienating co pare nary property for the 
payment of an antecedent debt wkich is not incur- 
red for immoral or illegal purposes. In such a case 
the whole of the co-parcenary property is liable for 
the payment of the debtscontracted by the pater- 
nal grandfather and the grandson is in the same 
position as the sou. (5/tadt Lai, C.J. and B*xide, J.). 
Ganpat Ram v. Saoar Mal. 114 I C. 703= 

30 Punj L.R. 99. 
Alienation to discluzrge antecedent debt is bind- 
ing. 

The managing co-parconer of a joint undivided 
estate cannot alienate or burden the estate qua 
manager except for purposes of necessity; if he is 
the father and the reversionaries are the sons he 
may, by incurring debt so long as it is not for an 
immoral purpose, lay tho estate open to be taken in 
execution proceedings upon a decree for payment of 
the debt. If he purports to burden the estate by 
mortgage, then unless that mortgage is to discharge 
an antecedent debt, it would not bind tho estate. 
(Broadway and Jai Lai, JJ.). ABDUL GHANI v. 
SamSAB CHAND. 107 1.0. 385= 

A.I.R. 1928 Lah. 101. 

The fact that a previous debt in favour of 

the same mortgagee is set ofi and forms the consi- 
deration for the second mortgage deed does not 
prevent the former debt from being an antecedent 
debt; A.I.R. 19-27 All. 150, Foil. (Sttlainmn and 
Boys.JJ.). BABUliALv. MT. KASHMIRO. 

98 I.C. 1037 (All.), 
Bulk ofconsideration forantecedent debt — Alie- 
nation as a whole should be considered to determine 
whether it should be upheld and to what extent tn 
each case. 


The propriety of the alienation as a whole has 
to be considered. It may be that in certain cases 
where the bulk of the consideration for an aliena- 
tion made by a father in respect of joint family 
property consists of anteoedenb debt or is justified 
by a legal necessity, the alienation may be held 
binding upon the sons ; where there is much more 
in an alienation than the simple question as to the 
amount of the consideration that might be of a 
valid character the Court must consider it in its 
entirety and come to the oonolusion in the parti- 
cular olrcumstanco of each case as to whether it 
should be upheld or set aside. {Wasir Hasan 

A. J. 0.). gaubi shankab V. Badri Nath. 

88 I. 0. 474= A. I. R. 1923 Oadh 885. 
"" Antecedtiit debt tncludBs d^bt iii%d4T usuftuo^ 
taary mortgage. 

The language of proposition 8 in the oase of 
Br%j Naram v. Mangla Prasad, A.I.R. 1924 P.O. 
60 IS broad enough to include debt inoutred under 
ueufraotuaij .mortgage within the term 'ankeoedent 
debt . That language la not susoeptlble of an? 
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‘®rm to such mortgage 
debts only rs incurred under a simple mort- 

Pn* andKeyidall, A. J. Cs.). 

MADHo Prasad v. Niamat. 84 I.c. 501 = 

H 0. L. J. 579=27 0. C. 366= 
A. I. R. 1925 Oodh 185. 


the d enquire into prior history of 

Where a father sold a piece of land for paving ofi 

certain money due on a prior mortgage this must 
be regarded as an antecedent debt and the Court 
cannot go backwards and find that only sum due 
as an antecedent debt was the orignal sum due on a 
promissory note prior to the execution of mortgage. 
(Sen and Pullen, JJ.). Shtam Lad v. Badri 
Prasad. 1929 A.L.J. 1149 = 91 All. 1039 = 

A.I.R. 1929 All. 789. 


— ■ —Mortgages of joint family property executed 
for legal necessity arc antecedent debts, and a sale 
executed in consideration of those antecedent debts 


is a good transfer, and is binding on the sons and 
grandsons; A.I.R. 1925 P. C. 264. Foil, {Stuart, 
C. J. and Nanavutty, J.). Kaidash Sinoh r. 
Balbhaddab Singh. 112 I. c. isi (Oadh). 


■ D ebts mentioned in the deed fictitious — But 
vendee paying of real antecedent debts — Sale is valid. 

Per Sulaiman, J. — Antecedent debts of the father 
unless tainted with immorality or illegality are 
binding on the sons, and a transfer in lieu of them 
is perfectly valid. It does notm.-ike any diflerence 
in principle if a portion of the sale consideration 
though originally intended to pay ofi one antece- 
dent debt, is as a matter of fact, ^hen it is dis- 
covered that that debt does not exist, honestly utiliz- 
ed to pay 00 another antecedent debt. When both 
the debts are binding on the sons they cannot com- 
plain if one is paid ofi rather than the other. The 
payment of debts due from the father is considered 
to be one of the recognized lcg.il necessities. When 
therefore, an antecedent debt has in fact been dis- 
charged. though not the one actually mentioned in 
the deed, the transfer should not be vitiated unless 
there bo circumstances showing an attempted 
fraud. In cases where false recitals are dishonest- 
ly and fraudulently entered in deeds of transfer in 
order to deceive persons entitled to challenge 
the alienation, a Court may prevent the transferee 
from shifting his ground and setting up his own 
fraud; 1 U.P.L.R (A.) 119. Foil. 

Per Boys, J. — Alteration of the destination of the 
consideration is not itself sufficient to invalidate 
the transaction where the actual disbursement 
would support an allegation of legal uecojsity. But 
where the mis-description of the reason for the 
transaction is coupled with the further element 
that the reason had little or no existence iu fact it 
cannot be accepted as a broad proposition of gene- 
ral application that it is quite immaterial what pur- 
pose is set out in the deed if only the vendee or 
mortgagee can subsequently show that the money 
was in fact disbursed for a proper purpose. But he 
who seeks equity must do equity, and if in the 
peculiar circumstances of a case equity is wholly 
on the side of the vendee, he ought to be protected. 

Whore the vendee was clearly very careless in 
not making proper enquiry at the outset, but on 
discovery of his mistake be exercised proper cau- 
tion in securing that the money which he was to 
advance and which he still hold was only devoted 
to objects which could have supported hU sale-deed 
if they had the original objects set out in the deed 
and where the father was himself behind the suit 


I 

( 

1 


Hindu law— A lienation—Pather— Antecedent; 

debt. 

for challenging the sale and therefore, the plaintiff 
could not really have suffered any surprise by the- 
defendant vendee setting up a good antecedent, 
debt as having been actually discharged out of the 
sale consideration instead of the hollow one men- 
tioned in the sale-deed, 

Held, that the equities were all on the side of the 
vendee and the sale to him should not bo disturb- 
ed. [Sulaiman and Boys, JJ ). Piare Lal u. SbI' 
THAKUBJI. 88 I.C. 964=23 A.L.J. 909= 

6L.R.Civ. 537= A.I.R. 1926 All. 79. 

— I Father as a manager executing a mortgage to 

discharge antecedent debt — Mortgage is binding on 
entire family estate : A. I. R. 1924 P. C. 50. Foil. 
(Hasan and Uisra, JJ.). -lAi NabAIN ti. MAHABIB 
Prasad. 95 I. c. 857 = 2 Luck. 226 = 

13 0. L. J. 574=3 O.W.N, Sup. 23= 

A.I.R. 1926 Oudh 470. 

Mortgages can be antecedent debts which. 

would justifv for their liquidation a sale of family- 
property : A.I.R. 1924 P.C. 50. Foil. (Lord Blanes- 
burgh.) LAL BAHADUR v. Ambtka. 91 I.C. 471 = 

28 O.C. 371 = 47 All. 795=52 I.A. 443 = 
23 M. L. W. 220=12 0. L. J. 649= 
30 C. W. N. 701 = 1925 M.W.N. 852= 
2 O.W.N. 913=A. I. R. 1925 P.C. 264 (PC.). 

Mortgage effected to discharge antecedent- 

debt — Sons are liable unless antecedent debt is im- 
moral or illegal : 39 A. 437 (P.C.) and A. T. R. 1924- 
P.G. 50, Bef. [Lind.tny and Kanhaiya Lal, JJ.), 
Kanhaita Lat. V. Niranjan Lal. 86 I.C. 98= 
47 All. 351=23 A.L J. 62=6 L.R.A. Civ. 247= 

A. I. R. 1925 All. 367. 

Alienation by father, in satisfaction of ear- 
lier mortgacc and mortgage decree is for antecedent 
debt and if the debts are not tainted with immora- 
lity the sons arc bound bv the alienation : 44 I. A. 
197 : A.I.R 1924 P.C. ."0, Foil. [Mears, C. J. and 
Piggott, J.). BniMSiNGH v. RAM Singh. 

84 I.C. 13=46 All. 301 = 22 A.L.J. 180 = 
5 L.R.A. Civ. 7S = A.I.R. 1924 All. 309. 
Father can alienate foint pr^erty for ante- 
cedent debt contracted on the security of family pro- 
perty. 

A Hindu father has power to alienate the joint 
family property for an antecedent debt where such 
antecedent debt has been contracted on the security 
of the family property. This rule is not affected in 
anv way whatever by the observation of the Privy 
Council in 39 All. 437 ; 42 Mad. 711, (F. B.). Foil. 
(Moti Sagar, J.). DAL.IIT SiNGH v. IIABI CbanD. 

78 I C. 11= A I.R. 1923 Lah. 669. 

-Personal covenant in an earlier mortgage deed' 

— If an antecedent debt. 

Ajiersonal covenant given by a father at the 
time of entering into a mortgage could not bo des 
oribed as ‘ disconnected in fact as well as in time.” 
Even if the personal covenant be contaiued in an 
earlier mortgage, as that earlier mortgage is an 
alien.ation and not a debt, there is no .antecedency 
on the principle of Chet Ram v. Ram Singh, A.I.R. 
1922 P. C. 247. Thus whether the personal 

covenant be contomporancous or previous, if it is 
part of a mortgage, it is not antecedent in the legal 
sense. 

Whether there is an antecedent obligation dis- 
sociated in time and in fact from the sale or mort- 
gage in any particular case is a question, of fact. 

Per Devadoss, J’.— Whore a personal covenant to- 
pay is outstanding in a mortgage document I 
cannot see why the covenant cannot sustain a sul^ 
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ieqnent alienation as an antecedent debt. {Spencer 
and Devadose, JJ.). Vadamalai v. Subramania. 

71 I.C. 130=16 M-L.W. 936 = 
1923 M.W.N. 57=A. I. R- 1923 Mad. 262. 


— Mortgage in lieu of promissory-notes — Mort' 

gage binding on sons. 

Where a mortgage was taken by the creditor in 
lieu of pro- notes executed by the father and the 
father died in the course of the suit on the mortgage. 

Held, the effect of the novation of the contract 
was practically to render the earlier bonds unen- 
forceable. The consideration of the mortgage is 
therefore a good consideration binding on the sons 
who were charged under the Hindu Law with the 
responsibility of paying the debts due by their 

father. {Kanhaiya Lai, J C-). Ramsing «. Mt. 
RAGHUBANSA. 72 I.C. 877=26 O.C. 201= 

1. I. R. 1923 0adh3. 

Debt not immoral to purchaser's knowledge — 

Sale is valid. 

Where joint ancestral property has passed out of 
a joint family either under a conveyance executed 
by a father in consideration of an antecedent debt, 
or under a sale in execution of a decree for the 
father’s debt, his sons by reason of their duty to 
pay their father's debts, cannot recover that 
property unless they can show that the debts were 
contracted for immoral purposes and that the 
purchasers had notice that they were so contracted: 
89 All. 437 (P.C.), Re/. 

The principle holds good even where the father, 
whose debt was so paid, is alive ; 23 0 C. 244, He/. 
(Kanhiaya Lai, A.J.C.).B,Ail NiDH u. ISHUBDIN. 

63 I.C. 288=24 O.C. 161 = 
A.I.R. 1921 Oudh 117. 

' .Sale not for antecedent debt, is not binding on 
eons. 


The principle that when once ancestral property 
has passed out nf a family under a sale-deed exe- 
cuted by the father the sons cannot recover tho 
property merely by proving absence of legal neces- 
sity, only applies where the sale under which the 
property had passed away from the family is exe- 
cuted in lieu of antecedent debt or in execution of 
» decree for debt, but it does not apply to a sale 
for cash down: 39 All. 437 (P.C.), Expl, and Foil. 
(Daniels, J’.C.). LACHHMAN ShukUL v. RAM- 
KISHORB. 64 I. C. 220=24 O C. 218= 

^ A.I.R. 1921 Oudh 102. 

- Sons cannof question alienation sate by show 

wg the debts were illegal or immoral to the 
knowledge of the alienee. 

Where joint anceetral property has passed out of 
ft joint family, either under a conveyance executed 
by a father in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree for 
the father B debts, bis sons, by reason of their duty 
to pay their father’s debts, cannot recover that pro- 
perty, unless they show that the debts were con- 
tracted for immoral purposes and that the puroha- 

148 (P.O ) Foil. (Wasnr Hasan. A.J.C ). Basdeo 
Lal V. MAHABIB. 69 I.C. 370=8 O.L.J. 18= 

. , , A. I. R. 1921 Oudh 63. 

. ^ unsecured debts. 

{Dawson MilUr, C. Dissent- 
tUfiil. ^ “Mligagee is entitled to enforce a 

flhsLw iff ’ A * 1®“^ Mitak- 

5*o^ded the loan 
QOtjialsed fcfcM illegal or an immoral put- 


HINDU LAW — Alienation— Father— Benefit to 

estate. 

pose where the consideration for the mortgage is a 
debt which though in substance and in reality in- 
curred antecedently to the mortgage, is incurced on 
the security of joint family property or the object 
of the mortgage is to raise a loan to pay such a 
debt;5P.L.J. 120 and 61 I.C. 102 ; 6 P.L.J. 72 ; 
A.I.R. 1921 Patna 18, Overruled; il All. 235 (P.B.), 
Diss. from ; 42 Mad. 711 (F.B.), Foil. ; 39 All. 497 
iP.G.), Discussed;Other cases referred. {Dawson Miller, 
C.J., Jwala Prasad, Das, Adamiand Bucknill, JJ.). 
Mathura MiSRA V. Ra-iakumar Misra. 

62 I.C. 132=2 P L.T. 407 = 6 P.L.J. 526= 
1921 P H.O.C. 245= A.I.R. 1921 Pat. 447 (F.B.). 
— Alienation— Father — Benefit to estate. 

Where the father manager mortgaged the 

family property — a share in a village — in order to 
purchase another share in the village over which 
he had a'usufnictuary mortgage and which was for 
sale. 

Held, the mortgage was binding on the family : 
1 P.L.T. 136 and 24 C.W.N. 938, Bel. on. {Ross and 
Fazl Ali, JJ.). JAN Mohammad v. Bikoo Mahto. 

116 I.C. 33=7 Pat. 798 = 10 P.L.T. 811 = 

A. I. R. 1929 Pat. 130. 

Sale res«lfinj 7 m benefit to family should be 

upheld. 

Where the father was neither a spendthrift nor 
a profligate but a well-behaved person possessing 
considerable experience of the world, and he was 
in his youth a patwari, was next employed as 
mauager of the estate of his brother-in-law and 
then a pleader’s Munsbi, and where it was found 
that the land sold was quite unproductive yield- 
ing DO income but the v.eudees paid a large amount 
for it because it adjoined their house which they 
wanted to extend. 

Held, that the sale was for benefit of the family 
and was not assailable by his sons. {Zafar Ali and 
Addison, JJ.). KAREMCHAND v. RAM LABHAYA 
MAL. 96I.C. 443=7 Lah. 476=8 L.L J. 293= 

27 P.L.R. 444=A.1.R. 1926 Lah. 468. 
Mortgage by, to clear encumbrance on pre- 
empted property — No benefit to family proved — 
Sons are not bound : 93 All. 242 and A.I.R. 1928 
All, 218, Disf. {Daniels and Neave, J'/.). BHAGWATI 
Singh v. Qdrcharan Dube. 92 I.C. 332:s 

5 L.R. A. CW. 647 = A.I.R. 1923 All. 96. 

Alienation actually resulting in benefit to the 

estate should be upheld. 

Where the father was under no necessity to sell 
the estate but for various reasons he wanted to get 
rid of it ; no enquiry was made by the purchaser ; 
the bulk of the consideration was employed in a 
loan and on apparently good security, and the net 
result of the transHotion was an increase of about 
Rs. 750 per annum in the income of the family. 

Held, that the sale resulted in an actual benefit 
to the family and should therefore be upheld: 

1 Pat. L; T. 536, Bef. (Ba&er, J.O, and PrideattXf 
A. J.C.). BHAGWAT t>. ANANDRAO. 86 I.O. 818= 

22 N L.R. 136 = A.I.R. 1928 Nag. 302. 

Benefit apart from necessilj/ cantiof 

alienation. 

The sale by the father of undivided ancestral 
family lands is not binding on the sons where there 
is no necessity for the sale, no present pressure on 
the estate, no reasonable marzi^e expenses of any 
female members ol the family to be met,i no Qovem-! 
ment or other revenue to be paid oz.any ol the tost 
of the usual matters considered to be neoessarw 

purposes. The fact that the father acted hontt fide 
andthought.that what he did .would be 
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AYYAR V. 8. VENKATA- 
RAma Aiyar. 63 I c. 223=13 M.L.W. eist 

A.I.R. 1921 Mad. 610. 

inheriting property from a col- 
lateral gets absolute estate and hie sons and gcand- 
sons cannot impeach alienations of the property 
made by him. A mortgage by father binds the 
family property if made for familv benefit or neces- 
^tyor to pay an antecedent debt. (S.-ttarf nni 
Jianhaipa Lil, A.J.Cs.). BHArat SiNQH v. 8ars- 
buti Singh. 60 I.C. 137=7 O.L.J. 43 1 = 

23 O.C. 244. 

AUenation— Father —Bapdea of proof. 

-- —■‘Som disputing comideralion ought • (o' [prove 
that property is ancestral. 

Sons and grandson disputing the consideration 
of mortgage-deeds execu:ed by the father have to 
prove that the property is ancestnl in order to 
entitle them to question the considerUion. They 
cannot question alienation when the property is 
proved to be self-acquired property of the mort- 
gagor. (Sfuarf. C. J. and Srivastava. J.). Mr Brtj 
KUNWAR V. SANKATA Pras\D. 123 I. C. 84)= 

6 O.W.H.9H=4.I.R. 1933 Oadh 39. 

Manager executing mortgage to secure future 
advances of money and obtaining such advances— 
Onus lies on alienee to show, contracting of debt 
was act of prudent manager, (floss and Chatterji, 
JJ.). BiswANATH Singh w. k.ayestha Cor- 
poration. 1(9 I.C- 4)5 = 9 Pat 43) = 

10 P.L.T. 379=A.I.R. 1929 Pat. 439. 

- ilienee to prove that alienation wis to dis- 
charge antecedent debt— Then onus is shifted to sons, 
to prove debts were immoral or illegal. 

Those who deal with a person who has only a 
limited interest in property and who professes to 
dispose of a larger interest are prima facie bound to 
make out the facts which authorize such a dis- 
position. The only difference between the powers 
of a Hindu father as manager of tho family, and 
that of other manager, is that the father can sell 
the property also for an antecedent debt of his 
which is neither illegal nor immoral. The sale will 
be valid if it was made to discharge an autectdeut 
debt contracted by the father and to the extent 
necessary to discharge that dobt. The onus lies on 
the purchaser to prove that it was to discharge an 
antecedent debt of tho father that the sale to him 
was madeor that he, after using reasonable care to 
ascertain the existence of such circumstances that 
would justify the sale, has acted in good faith. If 
the sale is proved to have been made for discharging 
the father's antecedent debts, then only the onus is 
shifted to the sons to establish affirmativelv that 
the said debts were illegal or immoral and that tho 
purchaser had also notice that they were of such a 
character; A.I.R. 1922 Mad. 112, Expl.-, A.I.R. 1925 
Mad. 1248, Dise. from. (Ramesam and Thiru- 
venkatachariar , JJ.). In the matter of k^lWVTlK’ 

LINGA THEVAN. 112 I.C 553= 

1928 M.W.N. 602=28 M.L.W. 634 = 

A.I.R. 1928 Mad. 986. 

Purchaser of land belonging to the joint 

family from a father has to prove the legal neces- 
sity or antecedent debt. It is only when the burden 
has been shifted by some prxma facie evidence, 
that the sons can be called upon to show that the 
transaction was illegal or inunoral or otherwise not 


or immorality 
execution sale. 
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binding upon them. {Mullick Aq.C.J. and Wort, J ) 
JOKHER GOSAIN V. GANESH SINGH 

106 I.C. 18' = 8P. L T. 704= 
A. I. R. 1928 Pat. 94. 

Private alienation— No onus of proof lies on 

the son challenging alienation —Alienee must prove 
hgal necessity or antecedent debt. [Dalai. A.J.C.). 
JactAT Singh V. Bikram Singh. 

88 I.C. 900=A I R. 1925 Oodh 675. 

Sons must prove illegxlity 

only in case of antecedent debt or 
In other cases, for example, of alienation for cash 
alienee must prove legal necessitv. (Dante's, J".}. 
■MrNESHWAR LAT- v . AMAR Nat'h. 78 I.C. 626= 
5 L R.A. Civ. 286= A. I R. 1924 All. 4)3. 

Transferee to prove legal necessity or antece- 
dent debt. 

Tt is only when the property has passed out of the 
family on account of an antecedent debt or where it 
has been sold bv public auction, that the sons can- 
j not challenge the alienation unless they show that 
I tho debt was tainted with immorality. It is not 
I correct to say that in every case where the property 
I has passed out of the family ftbongh under a pri- 
I vate sale not in lieu of any antecedent debt and 
• even when the h gal uecessitv has not been estab- 
I lished) tho sons cannot challenge it unless they 
show that the d-bts were ccitracted for immoral 
purposes. Where a property has been sold by the 
father and the sons bring a suit to recover it, and 
apnarmtly the property has not been sold away at 
public auction, then it lies upon the transferee to 
justify the alienation of the est^tte by showing that 
the debt was in lieu of some antecedent debt or 
that the alienation was for some b g il necessity: 
A.I.R. 1017 P. r. Gi, Ref. [Lindsoy and Sulaiman, 
JJ.). SAHEB Sl.NGH V. GiRDHABI r.AE. 

73 I.C. 1024 = 45 All. 576=4 L.R.A (Civ.) 284= 

A.I.R. 1924 All. 24. 
Necessity for sale proved — Sons to prove that 
necessity could have been otherwise niet. 

When the purchaser b.ns proved that the sale 
was effected for a nurposo which would constitute 
valid necessity for the transfer, the burden is .shift- 
ed on those who repudiate the tran.^action to prove 
that such necessity could have been satisfied by 
ways other than the sale of joint family property. 
Where no evidence has been produced by them for 
this purpose, the presumption is that nosuchevi- 
dence existed. {Dalai, J. C.). BASHIRUDOIN KHAN 
V. MahadeoSingh. 79 I.C. 663=27 0 C. 26= 

11 0 L.J. 565=A.I.R. 1924 Oodh 306. 

Burden on transferee to show validity of consi- 

deraHon. 

Where the property has passed out of tho family 
by foreclosure or sale in execution of a decree or 
where such a decree has been passed and new 
rights have come into existence, the burden lies on 
the sons to prove that the transfer was made for 
an immoral purpose but where there has been a 
transfer for cash down and the son contests the 
legalitv of tho sale the burden lies on the vendee 
to prove the valid nature of the consideration. 
{Dalai, J.C.). JANG BAHADUR SINGH v. RANI 
SINGH. 77 I.C. 353= 10 O.L.J. 853=27 O.C. 107= 

A.I.R. 1924 Oodh 141. 

' "Alienee must show connection between the 
debts of the father and the consideration paid by 
him. {^artineau and Harrison, JJ.). AMIR t». 
Malik Khan ohand. 73 I.C. 818=6 L.L.J. 481= 

A.I.R. 1923 Lah. 266. 


1073 


CIVIL. OBIMINAL AND EEVENUB 


1074 


SINDU L&W-^ADenatlon — FatheP'^Bapden of 

proof. 

Vfndie need not provenecesHty. 

In the absence of a finding thrtt a father has 
"been recklessly extravagant or wantonly wasting 
his property, the vendee of the property from the 
father is not required to prove that the previous 
•debts were contracted for necessary purposes ; he 
has only to provo their exisf'fnco. The son cannot 
impeach such a sale. {Murtineau, /.). JAGAT 

Sib'GH V. ganda Singh. 69 1.C. 47= 

A.F.R. 1922 Lah. 301. 
——Consideration made up p“.rtly of amount of 
previous mortgage and partly of cash paid at the 
■time— Son cballt-nging sale —Regarding antecedent 
debt, son cannot succeed except bv proving debt to 
be immoral— Regarding other items, vendee should 
prove legal necessity. {Case-Uiw discussed). (Abdul 
Raoof and Harrison, .TJ.). Latq Shah u. Dina 
Nath. 63 I.C. 515= 3 L. L. J. 491 = 

A.I.R. 1921 Lah. 304. 

Alienation*— F a th6p — Consent of co^pareenors* 
Consent of co parceners is not necessary. 

The consent of the other co*parceners is not 
•essential where the managing co-parcener makes 
an alienation either for a valid necessity or for 
-the benefit of the family; A.I.R. 1926 All 618 
Foil, (Zafar AU anddddison, JJ.). Karamchand y! 
ram Labhay.a MAh. 96 I.C. 443=7 Lah 476= 
« L.L.J. 283=27 P.L.R. 444= A.I.R. 1928 Lah. 468. 

A transaction by the Manager can be ratified 
by the son so as to estop the latter from afterwards 
disputing it: 38 Mad. 896, Foil. (Dantefs. J.). 
6heo Dev v. Habhi (Jllah Khan. 

--in- « « VSI.C.52=A.r.R.1924 All. 721. 

Alienation — Father^^onpt’e dnty. 

-'Details need not be scrutinised if sale is for 
'necessity. ■' 

In a case of alienation by a father if the transac- 
■tion Itself IS good, i.e , there is legal necessiiy 
and IS such as would be authorised and would be 
binding on the joint family, the mere fact that the 
father does not describe himself as manager of the 
joint Hindu family would not make it unauthoris- 
ed. It is not necessary to scrutinise all the 

«fied that ^6 transaction itself is for legal neces- 

PRlsAn^f’-?!'^ (S«fa»man and Pullan, JJ.). Ram 
PRASAD 0. ZANHAIYA LAL. 120 I C 649=s 

f L.J. 1223 = 4.I.R. 1930' Vl 73. 

quedioning mortgage on 
tm^t! ^ be agitaid in 

* mortgago executed by a Hindu father 
tte mortgagee brings a suit for possession of the 
mortgaged property, impleading the eone of the 
mortgagor as defendants, if sons auestiAT. ik! 
mortgage on the ground that it was neither ju!ti- 
fied by legal necessity not supported by any ante- 
cedent debts it is necessary to determine L 8U(Si 
suit whether or not the morteaee is hinAi^ 
-upon the sons: A.I.R. 1917 P O 41 

1926 Oudh 867. Bxpl. (Waeir Haefn cl ' 
Snvasfuva, JJ.). angraj Bahadur 
'® Vi Ramrdp. A.I.R. 1930 Ondh 284 (F B f 

question to be decided is not whether his shara of 
*9 property f sold might have been justified bv 
^ ueoesalty but whether the star of £ 


HINDU LAW — Alienation — Father — Deepen 
against. 

whole property actually effected was so justified-; 
A.I.R 1927 P.0.37, Foil. {Maenair,A.J.C.).'BLAMTAe 

Prasad v. Madhavrao. 116 I.O. 648= 

12 N.L.J. 1 = 25 N L. R 28= 
A.I.R. 192) Nag. 60. 
Mortgagor, a debauchee— Part of the con- 
sideration applied to a prior debt — Court should 
enquire whether the mortgagee had reason to sup- 
pose that prior debt was incurred without legal 
necessity. (Le Rossiqnol, J.). JAGtR SINGH v. 
PAHARA SINGH. 42 P.L.R. 1921= 

A.I.R. 1921 Lah. 866. 

— Alienation — Father — Decree against. 

Where in a suit upon a mortgage executed 
by a Hindu father four of his minor sons were 
impleaded with the moth-'t as guardian ad litem 
but the plaintiff failed to implead one other minor 
son and the latter subsequently sued to assert 
his rights though in the prior suit the suit was 
oontosted on behalf of the minors on all possible 
grounds. 

Held, that the later suit was not sustainable. 
(Adami and Wort, JJ.). Raghunandan PrAsAd 
V. GHANANDAN. 11P.lt 483= 

A.I.R. 1930 Pat. 321. 

■* 7 — Mortgage executed by father for antecedent 
debt neither immoral nor illegal, being binding on 
son. decree passed against father in suit for sale 
of mortgaged property binds son though he is not 
party to it: 17 AU. 537, Not foil; A.I.R. 1924 P.C.50, 
Bel. on. [Banerji and King, JJ.). JwALA NATH 

V. Chhangamal. 118 1.0.383= 

• ,, .1929 A. L. J. 612= A.I.R. 1929 All. 558. 

Mortgage decree is binding on sons even though 
they were not parties to the suit. 

A Hindu father fully represents his minor 

sons in a mortgage suit brought against him and 

the decree obtained in such suit against the father 
is binding on the sons, though not made 
parties to the suit, and acts as res judicata : 

^56 ; 34 Bom 864. Rel on; 40 Bom. 
^8 and 41 Cal. 727, Dist. (Baker, /.).MadhusudaN 
panddrang V. Bhagwan atmaram. 

118 I C. 788=31 Bom. L. R. 898= 
53 Bom. 444= A. 1. R. 1929 Bom, 213. 

— Mortgage decree is binding on sons though 
they were not parties to the suit— Pious duty of the 

Though a son is entitled to a declaration that a 

mortgage effected by his father of the joint femily 

property 18 not binding on him as a mortgage unlesi 

deht°nf anteoedent 

immoral or 

the money IS borrowed for family necessity, hufc 
If a deorw has been obtained by^ the mottoattoa 

impleaded as a defendant, then the family pronertr 
IS available for sale in execution of auoh a deoiE 
ou the ground of the pious duty of the aon^o 

AIR \924 PO fiif 

r^trr \ir 5?' {Zhfar AH and Jai 
Lai, JJ.), Ujagae Mal 0 , Ramditta Mal, 

,, , , 111 I.C. 787 (£ah.). 

1927 All/TdZ 
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HINDU LAW — Alienation — Father — Decree 

against. 

Compromise decree in mortgage provid- 
ing for sons' sliares to be sold is binding on sons. 

A compromise decree in a mortgage suit provided 
that if the decree was not fully satisfied out of the 
sale proceeds the balance of the decretal amount 
may be recovered from the mortgagor personally or 
from the assets of the mortgagor in the hands of 
his sons. The sale proceeds proving insufficient 
the decree-holder sought to execute the decree by 
sale of other property belonging to the mortgagorand 
the sale of the interest of his sons in such propertv, 

Held, that the interest of the mortgagor in joint 
family property as W( 11 as the interest of the sons 
of the mortgagor could be sold in execution as the 
debt incurred was their father’s and was not shown 
to be either immoral or illegal. {Wazir Hasan. 
A.J.C.). IIT. MAHABAJI V. Raghman. 

89 I.C. 476 = A.1.R. 1926 Ondb 61. 
- — Where a mortgage by father has merged into 
a decree, it is not suflScient for sons to prove that 
it was without necessity, but they must prove 
that it was for illegal or immoral purposes ; 
A.I.R. 1926 Oudh 321, Foil. (Stuart, C.J. and Baza, 
J.). KedarNathu. Sbankab Dayal. 

94 I.C. 250 (Oudh). 
— — ■ ■ Sale in execution ofnioney decree against father 
—Son must prove immorality to avoid sale. 

Where joint family property is sold in execution 
of a money decree obtained against the father alone, 
the son cannot get rid of the sale without proving 
that the debt in respect of which the decree was 
obtained had been incurred by bis father for what 
the Hindu Law would call an immoral puriiose: 
13 Cal. 21 and A. J. R. 1924 P. C. 50. Foil.-, 
A.I.R. 1924 All. 11 and A.I.R. 1924 All. 169. Ref. 
{Mears. C. J. and Piggoil.J.). RANJIT SIKGH v. 
Raman Singh. 87 I.C. 654= A. I. R. 1925 All. 781. 


■ Minor son of morf^fl< 7 or not made party — Suit 
not bad for non joinder — But decree does not bind 
minor. 

Where a mortgage is executed by two Hindu co- 
parceners and the mortgagee sued them \Yitbout 
impleading the minor son of one of the executants, 
the suit is not bad for non- joinder of parties but 
may be decreed as against the actual mortgagors. 
But the suit is not good on the ground that the 
major defendants represent the minor who has not 
been impleaded. The minor co parcener can after- 
wards set aside the alienation on any legitimate 
grounds; .34 All. 549 and A.T.R. 1924 All. 9- S.Bisf. 
(Sulaiman and Ryves, JJ.)- NATHU v. Ram SarUP. 

87 I.C. 700 = 47 All. 427=23 A.L.J. 246 = 

A. I. R. 1925 All. 333. 

Attachment in execution of decree against 

Father— Sons' shares are liable unless debts are 
illegal or immoral. 

If the joint ancestral property of a Hindu family 
governed by the Mitakshara law is attached in 
execution of a personal decree obtained against the 
father of the family, bis sons can onlj* secure the 
exemption of their interest in the said pr<^erty 
from attachment or sale by satisfying the Cour 
that the debt in respect of which the decree was 
obtained was t-iinted with immorality.or was other- 
wise such a debt as it could not bo the pious dut> 
of the sons to satisfy. The sons’ 
postponed till after the father s death^ 

C.J and PiggoU, J.). ^BDUr. KABIM u. RAM 
K18EOBE. 86 I.C. 837 ^ 

23 A.L.J. 196=A l.R. 1925 All. 327. 
Mortgage-decree against fatlur—Son s shares 

liable. 


HINDU LAW — Alienation — Father — Deoreo^- 
agaioat. 


A mortgage decree can be enforced against the • 
ancestral property in the hands of the sons and 
grandsons of the mortgagor unless they can show 
that the mortgage debt was illegal or immoral. It 
is not sufiicient to show that the transaction was- 
extravagant or reckless or that the money might 
have been got at a cheaper rate of interest. The 
sons are liable not only for the original mortgage 
amount but also fortbe interest. 

Semble : The son might perhaps take an objection 
that the stipulation for interest was in the nature 
of a penalty. (3/u^iicfc and Ross. JJ.). TiKAIT GAYAN' 

Nath u. PANDIT Malpjyi vaidlia. 

90 I. C. 276 = 6 P.L.T. 507=1925 P.H.C.C. 160 = 

A. I. R. 1925 Pat 588. 

When a decree is passed against the father 

who is the manager of an undivided Hindu family, 
before it can be executed against the joint family 
property, all that is necessary is that it should ap- 
pear that such a decree was as a matter of fact 
passed against the father in his capacity as repre- 
sentative and manager, and it is not necessary that 
the decree should bo so drawn in express terms. 
{Kennedy, J.C. and Raymond, A.J C.). NABUMAL 
MULCHAND V. Jagatmal Thardmal. 

911 C. 740=A.I.R. 1925 Sind 288. 

■ Where joint ancestral property has passed^ 
out of a joint family under a sale in exocutiou of a 
decree for the father’s debt, the sons cannot recover 
that property unless they shew that the debts 
were contracted for immoral purposes and that the 
purchasers bad notice that they were so contracted: 

1 I. A. 321 and 39 A. 437 (P.C.j. Foil. {Kanhaiya Lnl,. 
J.). JADUBIR V. Gajadhab. 75 1.0.785= 

21 A.L.J. 809=5 L.R.A. CIy. 53 = 

A.I.R. 1924 All. 169. 


Hindu sons cannot recover joint family 

operty which has been sold in execution of a- 
ortgage decree against their father without show- 
ig that the mortgage debt was for illeg.al or 
amoral purposes : 44 Cal. .524 and 42 All, 58; 
.l.R. 1922 All. 310; 48 Cal. 41, J’o/i. {Ryves and- 
aniels, JJ.). SiTLA PRASAD V. MT CHAMRLI 
AHU. 75 I.C. 316=21 A L.J. 683= 

4L.R.A.CiY. 326= A.I.R. 1924 All. 111. 

Foreclosure decree against father — Sons not 
irlies — Decree is binding on softs. 

A son or grandson cannot escape the effect of a- 
iteclosure decree passed against his father or 
•andfatheron araortgige executed for purposes 
nding on the family estate merely because h& 
as not impleaded by name in the suit. It is open 
» such a son who is not made a party to a suit ter 
low that a debt in respect of which the mortgage 
as executed was not really antecedent in the 
jnse accepted by the Privy Council or that if 
itecedentit was for a purpose either illegal or 
nmoral, but where the mortgage was within the 
:ope of the father’s authority the sons are bovind' 
7 the decree and thov may not be impleaded by 
ime- 34 A. 549 (P.B.l ; 39 A. 437 (P.O.). Foil. 
Mniels and Dalai. A.J.Cs.). BhaGIRATHI ^ 
ANDIT ONKAR Nath. 72 I.C. 142=10 0 ^- \85- 


Foreclosure decree against father binds sonP 

though not made parties. 

Where the father mortgaged certain properties to 
the mortgagee and the latter brought a suit thereon 
against the father alone and got a decree and m 
execution thereof the property was sold, 

Held, that in the absence of anything ^ 
that the debt due by tether was a personal debts 
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HINDU JiAW — Alienation— F&thep— Extent of 
validity. 

and the suit was brought against him in his perso* 
nal capacity or that the mortgagee bad a notice of 
the existence of the sons, it is not open to the sons, 
after the property has passed out of the family to 
set up their right against the remedy obtained by 
the creditor in enforcement of his debt; 6 0.0. lOl, 
Foil. {KanhaiyaLal, I.C.). BhagwAti PbasAD 
t). KOLLU Ram. 70 I C. 941 = 

25 O.C. 256 = A.I.R. 1923 Oudh 54. 
—Alienation— Father— Extent of validity 

—Solt not binding on son's sliare—Possessi&n to 

be given of the whole — Bui purchaser's right to 
father's share to be declared. 

A purchaser of an estate from a Hindu father, 
when the sale was not binding on the share of the 
son, was liable to be dispossessed by the son 
of the whole and every part of the undivided 
estate while the family remained undivided, 
though the purchaser may have remained in pos- 
session for many year-; 9 N. L. R. 18, Foil.; 
89 Mad. 265, Bel. on; A.I.R, 1926 Bom. 399, Be/. But 
a declaration in favour of the purchaser about his 
right to the father’s share should form part of the 
decree: 3 Cal. 198 (P.C.). F’oZl. (ifacnair. A.J.C.). 
Kamta Prasad v. MadhavRao. iieic 643= 
12 N.L.J. 1=25 N.L.B. 28=A.I.R. 1929 Nag. 60. 
A Hindu father's alienation of certain pro* 
petty was held to be not binding on his son’s 
shares. One of his two sons had died: 

Seld: that the other son is entitled to a half 
share of the property sold, that being his share of 
the property when ho impeached the sale; 
2 C.P.L.R. 141. Disf. (ifacnair, A.J.C.). KAMTA 
Pbasadv. Madhav Rao. 116 I.O. 648 = 

12 N L J. 1=25 N L.R. 28 = A.I.R. 1929 Nag. 60. 

■ ^lortgage for cash and to pav previous mort* 
gage— Sons can sue to set aside, pleading want of 
necessity for both mortgages — Previous mortgage 
itself for cash, is not an antecedent debt to support 
subsequent mortgage, but if creditor had paid it 
after bona fide enquiry as to necessity, it will be 
bmding on the sons: 16 N.L.R. 64, Approved. 

Kotval and Bhoblei/, A J.Cs.). DeuDA 
Bai v. Nabain. 66 I.C. 239=5 N.L.J 73= 

*• = .. * * 1922 Nag. 28 (F.B.). 

Alienation— Fath^f^-Jnstifications for# 

2 jlmmoralilrj or illegality of debt— When sons are 

bound to prove. 

The circumstances in which it ie necessary for 
the sons to show that the debt was illegal or 

The property fro two 

first 18 , where property has passed out 

^ finder a conveyance executed by a 
fo^erin consideration of an antecedent debt in 
order to raise money to pay off such debt. The 
second 18 where property has been sold in execu- 
tion of a decree for the father’s debt. 

® ft private sale executed for an 

Sit fSi necessity to show 

that the debt supp^orting the alienation was ille. 

BALDEO V Bhaq- 
WAN Misri. 78 I.C. B99=A.I.R 1925 All 241 

^ A pious obligation which arises only on the death 

antecedent debts 

are distinct grounds on 

i* ftlienation may be 

^®ftded. {DanxeU and TTarir Hasan A J Ca\ Ram 

P.-MAmAX. SINGH. ’ 60 L q 

^ ifmuK i: r 8 Q, 87^)A.,I. R. laai.o iid ^ 30 


HINDU LAW— Alienation— Fatbep—Poveps of 
—Alienation— Father — Limitation. 

Suit to set aside sale — Vendee not in possession- 
—Belief w tnerely declaratory — Art. 120 applies. 

Where a suit was brought by certain Hindus- 
for setting aside a sale-deed executed by their father- 
and where the property -was in the possession ofthe- 
mortgsgee even at the time of the institution of the 
suit and the vendee had never obtained possession, 
the suit is to be regarded as merely a declaratory 
suit and Art. 120 and not 126 applies for alienee did 
not get possession; A.I.R. 1927 All. 702; 41 Mad. 650;- 
70P. R. 1914, Bef. (Sulaiman and Pullan, JJ.). 

Anqad Singh V. Bahadur Singh. 11910.90= 

1929 A. L. J. 1131 = A. I. R. 1929 All. 750. 

Elder brother not suing to set aside within 

three years of his majority — Younger son’s suit; 
within three vears of his majority is not bailed: 
A.I.R. 1926' P.C. 16, Foil.; 16 Mad. 486 and 
38 Mad. 18. Not foil ; A.I.R. 1926 Mad. 1190, Re/.. 
[Kwnaraswamy Sastri and Reilly, JJ.). Rajago* 
PALA AYYANGAR r. SRINIVASA RAGHAVA ATTAN- 

GAr. 109 I.C. 572=51 Mad. 627=28 H.L.W 311= 
1928 M.W.N. 708= A.I.R. 1928 Had. 1055= 

55M.L.J. 30. 

■ 'Snitto set aside by younger son within 3 years 
of attaining majority. Elder son attaining majority- 
more than 3 years before— Younger’s son's suit 
is not barred. (Daniels, J.). LACHHMAN PRASAD v. 

SALU SALIK Chand. 

98 I.C. 608=A.I.R. 1927 All. 188. 
Bar of limitation agaUist one major son doesi 
not affect other sons. 

A suit brought by some sons within three years, 
of their majority to set aside alienation by father 
IS not barred though one of the sons had long be* 
M reached majority ; 16 Mad. 436 and 

33 Mad. 118, impliedly overruled. (Mr. Ameer Ali,\ 

jawarirsingh V. Udaiparkash. 

93 I.C. 216=48 All. 152=93 I.A. 36 = 
24 A.L.J. 97 = 1926 M.W N. 197 = 

3 O W N. 365=43 C L.J. 374= 
28 Bom. L.R. 851 = 30 C.W.N. 698 = 
A.I.R..1926 P.C. 16=50 M.L.J. 344 (P C.). 

- T-Elder son attaining majority but not ques- 
tioning, the alienation. Suit by younger son with- 
in three years of his attaining majority is not. 
^rred •. A I.R 1926 P.C. 16, Foil. {Devadoss and 

Wallacet JJ,)* Narayana t;. Venkataswami 

98 I.C. 31 = 24 M.L.W. 475 = 1926 M W.N 767=- 
,, A.I.R. 1926 Mad. 1190=61 M.L.J. 845. 
— Aiienation— Father — Powers of. 

—-—A father can certainly sell joint propertv for 
discharging antecedent debts even in absence of 
pressure: A.I^R. 1938 All. 535, Diss. from. (Ratns- 
Mw and Jackson, JJ.). PURDSHOTTAM Rao v 
Rau Rao. 121 I.O. 837=92 Mad. 856= 

30 M.L.W. 251=A. I. R. igsQ Mad. 326 = 

'a “'■binary course of management- 
where land oannot be cultivated more profftably by 

servants. Bui 

perpetual lease is not in ordinary course of 

reskioS^Jn S 


> ^ 


to ■‘liVnateZmpv.wL 

AshworthWt.y. NAraTBAM*"* 

« . m 1,(1. « Arf.r«i9 
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HINDU LAW— Alienation— Father— Powers of. 

— F<.i'h(r cannot alienate for general benefit 

y\€cc%sxty. 

Th^re is DO general power in a Hindu father to 
alienate lands in any wiv he likes for anything 
that may be of general benefit to the familv, whe- j 
ther or no there is anv necessitv : 6 M.I.A. 393- 
A.I.R. 1917 P C. 33; A.I.R. 1923 Bom. 453 and i 
36 Cal. 1003 I P.C.), Foil t'Marten,C.J. and Crump. ■ 
/.). Venkataraman r. Janabohan*. 106 I, C. 79= 

52 Bom. 16 = 29 Bom. L.R. 1522 = 

A.I.R 1928 Bom. S ’ 

F v.her' s poxcers of dfjpo^ifion and manage’ 

Wt'n' nre Vian mayia-ier’s. 

The powers of a Mitakshara father as k.’rta of 
the family to bind his infant sons with regard to 
disposal or management ofj joint family properties 1 
are wider than those of other kartas of such fami- ' 
lies and rest upon an implied consent on the p.art , 
of all the members and a presumption that , 
what is dene is- for the benefit of the family ; j 
A.I.R, 1917 P.C. 61. Foil {^^uk€rji and ifitter, JJ.). • 
SUBEN’DRA Nath v. Sambhu N.\TH. 104 I.C. 219 = 

55 Gal. 219=A.I R. 1927 Cal. 870. 

' 'Contract to sell — Purchaser privileged to inde- 
finilehj postpone completion of sale or rcpuiiaie tJie 
contract — Contract not binding on sons. 

The father and manager of a joint Hindu 
family contracted to sell the family property to A 
for payment of a prior mortgage on the property 
but before the contract was completed into sale, 
he contracted to sell it to B. The contract with 
A remained in force for about three years and it 
subseiuenily fell through and the deposit received i 
thereunder was returned to .4. Immedi.ately after- I 
wards B sued for specific performance against 
manager alone and got a decree. Thereaft-cr the 
sons, jOiDe of whom were adult at the date of the 
contract. 'Ued to set aside the sale, 

Seld, that so long as earlier contract with A was i 
in existence B was under no enforceable obligation 
to perform his own ; and immediate payment of 
the purchase price being the prime necessity in 
view of the earlier mortgage to be paid o5. the con- 
tract bound the vendor to sell, at a fixed price, pro- 
perev of apparently increasing value in circum- 
stances which gave the purch.tsers the privilege of 
indefinitelv postponing completion of the purohise 
and payment of the price, with the further privi- 
lege, if'it so suited them, of repudiating the bar- 
gain altogether on the ground that so long as the 
earlier contract was insisted upon by its purchaser 
the vendor could make no title. Such a transac- 
tion was entirely bevond the power of the father 
as karti of the joint family, and wis not binding 
on the plainufis. [Lord Blartesburgh.) RamCHARAN 
LONIAO. 8HAGW.4SDAS MAHE3HARI. 95 I.C. 838= 
48 All. 443-)3 I.A. 142=24 A.L.J. 622= 

3 0 W.N. 783=31 C.W N. 193=1925 M-W.N. 503= 
38 M.L.T. 18=A.I.R. 1926 P.C. 68 (P C.). 
Alienation is binding unless for illegal pur^ 


ses. , 

Alienations made by the father of Hindu minors 

)t onlv as the manager of a joint Hindu family. 

it also as their guardian are prima facie binding 

1 them. The power of a Hindu father may be mow 

• may be less than the power of a guardian to 

nd his minor sons, but unless it can be establish- 

1 that the alienations were for unnecessary or 

legal purposes the alienations «e facxe 

)od: A.I.R. 19-22 5fad. 112, FoU. {Odgers, J.). 

T AOAR AiYAVGAR Ve Srinivasa aiyangar. 

911 C 70 1=22 m l. W. 518=1923 M.W.K. 777= 

il.B. 1923 Had. 1248=30 M.L.J. 406. 


HINDU LAW — Alienation — Father— Refund. 


If a father transfers property and it is clear 

that he intends to part with all the interest he 
possesses in any capacity in the prop-^rty, a re- 
citil in the deed as to its being his self acquired 
property is not suificient to invalidate an otherwise 
proper tr.ins.action. {Spencer and Devadnss, JJ.), 
Vada:jal-AI t'. Subram isiA. 7i i c. 130= 

16 M L W. 936 = 1923 M.W.N. 57= 

A I R. 1923 Mad. 262. 
Where the father in a Hindu f imily consist- 
ing of a father and his infant son, alienates family 
property, he cannot be said to have consented to 
the alienation in his capacity of guardian to his 
minor son. (TTuNis. C.J. and Krishnan, J.). SUB- 
B.ABAMA REDDI D. RAMVMMA. 59 I C. 681 = 

43 Mad. 824=12 M.L W 244 = 

t92A M W N. 529. 

The father is authorised not only to sell the 

joint family property for the sati-faction of his 
antecedent debts, but also to mortgage it : 
1.5 N.L.R. ^5. FoU. {Koh'al and Prideaux, A.J.Cs.), 
P.ANDURANG V. KE5HORAO. 64 I C 718= 

A I R 1921 Nag. 173, 
—Alienation— Father— Presumption. 

Discretion exercised by father must bepresunt' 

ed to be proper. 

Tn the case of an alienation by father or mana- 
ger when there are no circumstances of prejudice or 
other questionable motive, the discretion of the 
father or the manager must betasen to be proper 
until and unless the contrary is established in the 
evidence or there -\re cir'urast»no€9 to show the 
coatrary.it must be held that it hisnot been 
shown that the discretion exerjised by the adult 
members of the family ia eUioting a sale was 
bevond their legitimate power.s. (.Srinionsu 
Ainanaar and Ayyar, JJ.). 

S.ATHAPPAN’ AMBALAM V. VADI7ELU. 

109 I. G. 106=A. I. R. 1928 Mad. 450. 


■Where a major brother and his minor brothers 
nndor the guardianship of their mother had eiecut- 
id a transfer, a presumption may arise that the 
major brother was not acting as karta of the 
family. But. where a father makes a transfer 
along with his minor sons, under guardianship of 
their mother, the presumption is that the transfer 
has been made bv the father in his capacity as 
manager ; 9 0. L.' J. 1-33. Dist. (Dalai, J. G.), 
JaNO BAHADUR SIN'GH u. RaNI SlNGH. 

77 I. C. 353 = 10 O.L J. 353 = 27 0 C. 107= 

ATP TQOA HnHh 141. 


Alienation-Father— Refund. 

Mortgage by Hindu father for paying pre- 


option money, set aside at son’s instance— Money 
n bs charged on pre-empted property, {ifears, 
J. and ifukerji, J.). KlSHGS 8.AHAI v. R'OHU- 

VTH SIKGH. 116 I. C. 

1929 A.L.J 110= A I R. 1929 All. 139. 
•Alienation bv father of joint ancestral pro 

..A. 


rtv not for necessity or payment of anteMdent 
bts — Decree setting aside alien.ation should not 
subject to condition that the consldiration 
oney paid by the vendee should be refunded to 
m : -A.I.R. 19-22 Lah. -241 ; 67 I.O. 89 and A.I.R. 
21 Mad 447. Foil; 11 Cal. 396; A.I.R 
ss. (S^uidi Lai, C.J. and Jai 
AM tJ. HABCHABAN das. Ir'^ 79- 

8 Lah. 678=29 P. L. R. 72- 
A. I. R- 1928 Lah. Ill- 

Son getting benefit of purchase 


wr entitled for refund. . ,, . 

Where joint property is sold by father and 
)V6d that the purchase money was carried to 
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HINDU LAW “ Alienation— Father— Bights of 
alienee. 

assets of the joint estate and the boh had had the 
beneht of his share of it, the son cannot recover 
his share of the estate without refunding the share 
of bis purchase money but any laches on the part 
of the purchaser will debar him from such equita* 
ble relief: 9 W.R 511 Cr. (P.B.), Foll.\ 29 Cal. 478. 
J)ist.\ 16 W.R. 6 (P.B.); 11 Cal. 396 aud 

A.T.R. 1921 Mad 447. Hef. {Mullich. Ag. C.J. and 
Wort, J.). JOKHU GOStIN V. GANESH SlNGH. 

106 I.C. 189=8 P.L.T. 704=A.I.R. 1928 Pat. 5A, 

—Alienation— Father- Rights of alienee- 

— Father making gift of joint family property to 

his wife without consent of sous— Gilt is voidable 
at the instance of the members of the joint family— 
Attaching creditor of father cannot have that 
option: 38 All. 783 and A.I.R. 1924 All. 29. i)tsf. 
(Sulaiman and Kendall, JJ.). MT. Safaswati 
Kdar V. Mahabir Prasad. 109 I.G. 272= 

A.I.R. 1928 All. 4.6. 
Son setting aside sale and recovering his share 
Subsequent suit by alienee for general partition^ 
Alienee praying that alienated property be allotted to 
him and in the alternative for other property. 

Held : that the matter is res judicata so far as 
the propertj sold is concerned and so the first part 
of the prayer must be disallowed, and further that 
as it was not in the plaintiff’s power to ask fora 
general partition in the former suit, the suit is 
competent for allotment to the plaintifls of other 

substitute, {Case-law con.^idered.) 
^Mllips and Bamesam, JJ.), SowbimuTHU v. 
PACHIA Pillat. 91 I.C. 888 = 49 Mad. 483= 
1925 H.W.N. 844= A.I.R. 1926 Had 241 = 

„ 49 M.L J. 679. 

— ^PosJMswn under contract for sale by father and 
right to specific performance i$ good defence in eject' 
went jttit by sons. 

The defendant who is in possession of the pro- 
perty and has paid the price can succeesfully plead 
his possession and the contract for saleas a defence 
to a suit for possession by sons of the person 
a^eomg to sell who claim under their father and 
who are horn after the date of the contract to sell by 
^eir father, as they could not acquire at birth any 
interest in the property to which their father had 

fw = A 1924 Mad. 271 

VeNKIAH V. MADLEN 
GURAVlAH. 96 I.C, 290 = 23 M. L. W. 604= 

A.I.R. 1926 Had. 757=60 M. L. J. 669. 

—Alienation— Father— Setting aside. 

TING ASIDE °° ^AW~AL1ENATI0N— SET- 
thf vSv M ,h V “ ^oes not afl.ot 

ine yaudity ol the suVrender • 46 I A Q'iQ- a? r arh . 

would have to be clearly so exuressod 
opration of a surrender is to efiect the widow oom- 
P, ^^7 the estate is concerned so that har 

ner estate but the estate devolves in favour of 
•r-Allegation-Father-Son^a liability. 


HINDU LAW — Alienation — Father — Son'e- 
liability. 

obligation to discharge every debt contracted by 
the father unless it is an immoral debt or an illegal 
debt, the son cannot setup his rights against the 
alienation made by the father to pay off those 
debt^ 5 Cal. 148 (P.C ) ; 13 Cal. 21. Bel. on. (Das. 
and Wort, JJ.). Ram7ahal Thakur u. Jaqat- 

NandJra. 124 I.C.S44=11 P L. T. 234= 

A. I. R. 1930 Pat 327. 
An alienation by a Hindu grandfather for the 
payment of antecedent debts not tainted with ille- 
gality or immorality is binding on the grand-son 

being co-extcDSive with that of the sou for payine 
debts. (iShodt Lai, C. J. and Bhide, J.). GANPAT 
Ram V. Sagar Mal. n4 I.C. 703=30 P.L.R. 99. 

minor at the date 
of mortgage-He is not personally liable under the 
mortgage, nor is his self-acquisition. [Lord Bhilli- 

SINGH t>. Mahomed Abdul 
Sattar. 574=30 Bom. L.R. 832= 

?o ^86= i8 M L.W. 248= 

32C.W.N 1149 = 48 C L.J. 570= 
A.I.R. 1928 P.C. 16S=S5 M L.J. 292 (P.C.). 

— Son suing for parlilion cannot avoid the liabi- 

nwfess he proves illegal or immoral 

Where in a suit for partition the son asks for a 
declaration that certain debts incurred by the 
father by mortgage are not binding upon him. it is 
or him to show that thone debts were incurred for 

V ^ is able to 

show that then he could get relief. Othervfise the 

debt, would be binding upon him. If the mortgagee 

8 able to Obtain a personal decree against® fhe 

father exhausting his rem-dy against the father’s 

share, then he would be entitled to go against tV.!' 

son B share of the family property to the eTt^^nf t 
the balance remaining due aft« executing the decree 
against the father s share : 22 Mad ‘iiQ TL.r.A 
M Mad. 1120, Disf. {Devadoss and Jackson JJ\ ' 
KANDASAMI GOUNDAN «. Marudaohala gS 

• ^07 I.C. 129=39 M.L.T. 58^ 

A.I.R. 1928 Mad. 105 
-—Alienation by father to pay off prior mortgage 
—Sons are not bound merely by force of pious obfi 
^tion: A.I.R. 1925 Oudh 9. Foil. (Stuart C J anA’ 
Wamr Hasan, J.). Jang Bahadur 
Raqhunath Singh. 98 j, q 

2 Look. 401=13 0. L j 

3 0 . W. N. 330 = 4. 1 . K. 1928 Oudh Is 

- Contract to sell by karta— Suit for 
prformance with alternative claim for Lmao^c £ 
br^oh of contract— Sons and nephews of karta 
defendants— Pending appeal, karta AIoA r* 
title amended to make other defendants heits'^of 
Wt^ln appeal Cairn fc. apeoifie ^er "omanol 

3eld : the amendment of the cause 4 .. 

appeal ^(pre the High Court on the death of 
dant 1 did not alter the nature of tho^suH Nor dM 
the abandonment of the claim for sneoifii 
formanoe at the hearing of that auLe? 

suit as framed into an action for El t 

M H. L. J. 402 (P.O.)- 
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HItiDU LAW ~ Alienation — Father — Son’s 
liability. 

Mere renewal of previous mortgage — No pious 

obligation. 

Where the alienation in suit is wholly a renewal 
of the previous mortgage made by the father, sons 
cannot be bound by the alienation made by the 
father on the sole ground of pious obligation-. 
A.I.R. 1925 Oudh y, Foil. {Stuart, C.J. and Hasan, 
J.). JAKG Bahadur LAl v. Bhaya Raghunath 
Singh. 98 I.C. 1053=3 O.W.N. 930= 

13 O.L.J. 833=A.I.R. 1928 Oudh 43. 

Doctrine of pious obligation cannot validate 

an alienation, if it is otherwise invalid. [Kayihaiya 
Lai, J. C.). Ram autar v. Beni Singh. 

68 I.C. 196=25 O.C. 89=10 O.L J. 7 = 

A. I. R. 1922 Oudh 133. 

Mortgage without legal necessity is invalid — 

But a money-decree can be passed against the sons. 

A mortgage of joint family property by a Hindu 
■father, without legal necessity but not for un- 
lawful or immoral purposes, is invalid from its 
inception, 

A transfer by a father cannot become a valid 
transfer merely by the accident of the father s 
death. {ObiUr dictum): 6 0. L. J. 297, Diss, from ; 
31 All, 17C and 39 All. 437 (P, C.), Foil. 

Hence the mortgage cannot bo enforced against 
the sons after the father’s death. But the sons 
being under a pious obligation to discharge the 
•debts of their father are liable to have a simple 
.money-decree passed against thorn. The pious 
obligation resting upon the sons does not extend to 
tho paymeDt of tinie^barced debts* (Liitdsay, tT.C.). 
Ram ChhatAr v. Ram Lal. 65 I.C. 950= 

24 O.C. 395 = A,I.R. 1921 Ondh 230. 

Mortgage, invalid for want of legal neces- 
sity, or antecedent debt is not validated by mere 
pious obligation to pay; 8. A. 134 of 1920. Rel. on. ; 
6 0 L. J. 297, Diss. from. {Dalai. A. J. C.). 
GAj’aDHAB BAKH8H SINGH V. BAIJNATH. 

65 I.C. 967=8 0 L.J. 605 = 
A.I.R. 1921 Oudh 220. 

—Alienation— Father— Subsequent partition. 

Mortgage without necessity or antecedent debt 

Share allotted to wife on partition is not liable. 

Where a father who is the manager of a joint 
family mortgages, without legal necessity and for 
payiDc no antecedent debt, tbe joint family pr<v 

- perty and afterwards a partition is made m which 
a share is allotted to the mortgagor s wife, that 
share is not liable to the “?ftgagoo Only the 
share of the actual mortgagor will be haolo. 

J. C. and IVazir Hasan, A./.C.). MT. KAGKA DEVI 
CHAUDHURY GAN«A BAKSH^SjNGH. ^ ^ 

A.I.R. 1925 Oudh 435. 

—Alienation— Father-Surety. 

■Mortgage for suretyship is binding on sons. 


A/* V# - - - - 4/ ♦ . .v 

Sons in a joint ffindu family are liable lor the 
Lie fulQliuont of hypothecation bond entered into 
/ their father as surety. , 

WhcToa Hindu father, having two ^ 

ito a hypothecation bond as sure ‘ ^ 

int and ancestral property in ^ the 

auses and where objection was taken that the 

Htir‘\r;t‘lh.rbo'’„'d uuderoa was a valid hypo- 
, Nation bond and tho more faoUhat the 
Lnt had sons did not make it ;«valid_ 26 AIL GU 
oil.', A.I.R. 1921 P.O. 50, Expl. and Dist. {Young 


HINDU LAW— Alienation — Guardian — Brother'i 
marriage. 

and Bennet, JJ.). MATA DIN KANDU «. RAM 
LAKHAN AUIR. 120 I.C. 555 = 1929 A. L.J. 1283= 

52 Ail. 153 = A.I.R. 1930 All. 87. 

■Father cannot charge joint property as surety. 


No father of a Hindu family can, as a surety 
charge the family property so as to effect a valid 
alienation as he can only do so for purposes of neces- 
sity or for an antecedent debt ; A.I.R. 1924 P.C, 50, 
Rei. on. {Sulaiman and Kendall, JJ.). OHAKKAN 
LAL V. Kanhaiya Lal. 119 I.C. 86= 

1929 A.L.J. 199= A.I.R. 1929 All. 72. 

— Alienation— Father— Miscellaneous. 

The alienation of a widow stands on a differ- 
ent footing from the sale by a Hindu father, {Deva~ 
doss and Wallace, JJ.). NARAYANA v. VenkATA- 
SWAMI. 981. C. 31=24 M L. W. 479 = 

1926 M.W.N. 767 = A.I.R. 1926 Mad. 1190 = 

51 M.L.J. 849. 

■Account stated may support alienation. 


An account stated between the father and the 
alienee may be a good support for the alienation. 
But if the defendants rely upon other documoota 
they may be entered into, aud the alienation dis- 
approved if the debt stated in the account is found 
to be suspicious in the light of the documents. 
{Hears, C.J, ayid Piggott, J.). RAM RBHKAv. RAM 
Sunder. 86 I.C. 834=6 L.R*A. CiT. 128 = 

A.I.R. 1925 All. 295. 

•Bona fide purchaser — Rights of. 


X certain property which was subject to a mort- 
gage was gifted to certain minors by their grand- 
father. According to a prior family arrangement, 
the mortgage was to be discharged by the minors 
father. Tho minor's father sold the property. 
Part of the consideration went to discharge tbe 
mortgage. The purchaser acted bona fide and had 
no notice of the family arrangement as to the 
discharge of the mortgage. 

Held: that the sale was valid to the extent of the 
mortgage. {Wallace, J.). NILKANTA SARMA v. 
Ganbsa Iyer. 91 I.C. 310=1925 M.W.N. 43= 
21 M.L.W. 685 = A.I.R. 1925 Mad. 469. 

Consideration for mortgage— Proof of ante- 

cedent debt or legal \necest>iiy. 

The question of the oonsidetatioa for a mortgage 
debt having been required to pay off anbooedent 
debts, or for other legal purposes binding on 
sons depends upon proof of tho existence of debts 
and of the fact of their satisfaction out of tho oon- 
sideration as also upon tho existence or otherwise 
of oiroumstaaoosamouatiogto legal necessity foe 
the borrowing of cash. {Kinkhede, 

MOTILAL RAMLAL V. RBNI. 78 I.C. 711 = 

A.I.R. 1924 Nag. 348. 

—Alienation— Guardian— AdYerse possession. 

.possession given before alienation becomes 

adverse to minor only from dato of alienfttioUe 
{Case-law considered). {Odgers and Viswanatha 
Saslri. JJ.). SbETHARAMAMMA v. APPJAH. 

92 I.C. 827=49 Mad. 768= 
23 M.L.W. 285= 1926 M.W.N. 239= 
A.I.R. 1926 Mad. 457 = 50 M L.J. 689. 

—Alienation— Guardian— Brother's niarriage. 

Alienation by guardian of a dancing-girl for 

her brother's marriage is not binding on the girl as 
she is not bound to perform her brother s 
{Krishnan and Venkatasubba Rac, /J.). HANNAM 

MAL . I. R. 1927 Mad. *8- 
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'J9;iNDtJ L&W — Alienation— -Gaardian— Burden 
of proof. 

—Alieaation—Gaardian— Barden of proof. 

Alienee must prove necessity or reasonable en- 

■quiry on his part as to necessity — He need not see to 
■its application — Application of the money is relevant 
■in considering the existence of necessity. 

In order to justify the alienation by a guardian 
•of the minor’s property there must be either “ ne- 
•oesaity ” for the loan, or the creditor before lending 
money should have made reasonable enquiries to 
•satisfy himself as to the existence of such neces- 
sity. Whether there was necessity or not for a loan 
•or sale would depend upon the circumstances of 
■the case : 6 893 (P.C.), Foil. When a creditor 

seeks to justify alienation on the ground that he 
made enquiries and was reasonably satisfied that 
"there was necessity, he is not bound further to 
prove that the money borrowed was actually utiliz- 
ed for the purposes for which it was borrowed ; 
hut, in discussing such a question it would he 
♦relevant to consider, with reference to the evidence, 
■whether the money was utilized for the purposes 
for which it was raised. If it was not, then at the 
fime it was raised there could obviously have been 
no necessity for it. If the evideace shows that the 
♦debt for whioh the money was raised was paid by 
other means and some time after, then the Courtis 
justified in relying upon it for drawing the inference 
that there was no necessity justifying the trans- 
action. [Madhavan Hair, J.). Veqe Ramayta v. 
SURTANABAYANA MUBTHI. 105 I.C. ISOss 

A.I.R. 1927 Mad. 890=53 M.L.J. 464. 

. 7“Inadeqaaoy of consideration— Onus of prov- 
ing 18 not on person challenging sale, but guardian 
must prove that he tried his utmost to fetch higher 
procurable price. {Chakravarti, J.). Baikuntha 
NATH V. Adhar Chandra. 92 i c. 727= 

A.I.R. 1926 Cal. 633. 

— bcwicwnf by undow—Person taking settlement 
mwet prove gustxfication for it. 

The adult sons of a Hindu widow axe not bonnd 
%y a settlement made by her of their woperby. 

'“S to show that they 'received 
«ny benefit from the settlement, but the minor 

justified on the 

1?® aeoessity or benefit to the minors 

S butden to prove whioh is on the person taking 

and Newbould, JJ) 

hsm Chandra Roy v. Sashi Bhdsan 8il. 

63I.C.883 (Gal.). 

Alienation— Onardian-Coart’s doty 

must satisfy itself as to the propriety of 

In a case where the interest of the minor is con- 
-Mrned, the ease ought not to be decided simply on 
the questions raised by the parties, but the Oourb 

the Court 

inust Insist upon the purchaser to satisfy it that 

■wlsldlbfct^iA^^-^^ The mere fact that tfere 
ISllffbfe off\ ^ Fw? guardian 

Baikuntha Nath v. Adhar Ohandra. 

I. c. 727= A.I.R. 1928 Cal. 633 . 
AUenatipn-Guardlan— Debts repayment. 

guardian sold minor’s property 

hale the pnrobase money, in the ebane of tbl 
tp dl8ch«ge loan borrowed by ft ° 
Wo?#^athor. , The remaining half of the^prioo 


.t 


HINDU DAW— -Alienation -Goardlan—Oe facto. 

was allowed bo remain with the vendee subject to 
the condition that on the minor attaining majority. 
It should be paid to the minor with interest at 6 
per cent, pet annum. A promissory note was taken 
for the sum and the vendee acted in good faith. 

Held: that the sale was valid and that the exeou* 
tion of the promissory note for the unpaid half of 
the purchase money did not put an end to the 
vendor e hon for the unpaid purchase money and 
was nob imprudent. {Speticer, Offg. C. J. and 
Smnxvasa Axyangar, J.). K. MunayyA v 
M. KBISHNAYYA. 84 1.0. 949 = 20 M.L.W. 693= 

A.I.R. 1925 Mad. 213=47 M.L.J. 737. 
— Alienation by the guardian of a minor for 
the re-payment of the debts of the minor’s paternal 
^eje IS invalid. (Soker, J.C. and Hillifax A J O'i 
CHITNAVIS y. Nathd Saq. 79 r n ^nno- 

20 N.L-R. 106=7 N.L.J. 170= A.I.R. 1923 Nag. 2. 
^^Alienation by the guardian of a minor for 

time-barred debts of his father is in- 
valid. (Baker, J.C. and Hallifax, A.J C ) CJhtt- 
navis u. NATHU SAG. ^ 79 I C lOM- 

20 N.L.R. 106-7 N.L.J. 170= A.I.R. 1925 Nag. 2. 

—Alienation— Gnardian— Decree, setting aside 

-—Money borrowed by guardian for trade of the 
maternal uncle of the minor is not a necessary pur- 

WnS ^ mortpge by the guardian for it doL^not 
bind the minor s estate. Decree can be set aside 
without proof of fraud or collusion. (Svencer anA 

^mesam, JJ.), Chunddru I^nnayyah 
Rajam Vibamma 70 I.O. 608=45 Mad. «5= 

IS M.L.W. 427=1922 MWN 9ii— 
A.I.R, 1922 Mad. 273=42* M.'l.‘j!« 9. 
—Alienation— Guardian— De facto. 

De facto and De jure guardians 

by~Same tests apply. 

A de facto guardian is under Hindu Law in 

same position as a de jure guardian so farnf ia 

as aots done by him for the benefit ^ 
are conoorned ini as regards suehael M“““”^ 
test IS to be applied as would bo applied 
ahenatiop by a legal guardiap^lMV A 378 
Foil.; A. I, R. 1918 P.C. 11 nis< . ???• 

13 M.L.J.223andA.I.R.l926S‘4?J 

But in the case of de facto guardikS « 

by thorn, would require stfiot 

adequacy of consMerltion S it 
would be dangerous to hold that bA/,o,“’ 

were debts dat by the father it U open tTa'n.f!,” 
who chooses to take upon himself tb^ *^ 7 body 
of the estate to sell the prop“tfof 
a prioefar below the market ^valnt nfTk f® 
(AuTnarostoami 5as(ri and cVgenve^ JT ^*^1*®*^^* 
SWAMYPILLAI «. KaSINATHaS; 

108 I.C. 529=1927 *M.W.N. 338= 

Alienation by de facto 226. 

M^«9-Co„rs, fo is/eKo 
Where a Court finda fka^ 
f<Kto guardian is not wholly ^ 

granting relief. The first oouise is?r. If 

sale altogether and direct the^llintiSp f 

plaintiffs) with interest Thtse^**^« 
direct the purchasers to nav f « to 
difference between the ao?u^ vaf P*^]“tifls the 

and the oonsideration whioh 

»< a. 
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HINDU LAW— AHenation—Ouardian— De facto. 


A.I.R. 1923 ilad. 120, Ref. {KuTtiaraswamy Saslri 
and Curgenven. JJ.). RAMAS^AMY PlLLAl v, 
KASINATHA lYKR 108 I. C. 529 = 

1927 U W N. 356=A.I.R.1928 Mad. 226. 

; Whether a de facto guardiac is en 

titled in Hindu Lhw to sell a minor’s property. 
{Marten, C. J and Crur/i^, J.). HarILAL RanchOD 
V. GOBDHAN KKSHAV. 105 I.C. 722= 

5X Bam. 1040 = 29 Bom L R. 14t4= 

A.I.R- 1927 Bom. 611. 

■ .flh'crtflHon is valid ontp when de jure guardtan 
failed to act, much to the detriment of the minor. 

An alienation by a de facto guardian may be 
valid if such an alienation is otherwise ju?tifi{d. 
But where there is a legal guardian and the alie- 
nation is made by a de facto guardian, it is the 
duty of the de facto guardian to satisfy the Court 
that the legal guardian refused to act for the miner 
and to protect her interest and that unless the 
de facto guardian acted for her, irreparable loss to 
the minor would have been the re suit of th* inaction 
of the legal guardian. (Chakravarti, J.). Haikun 
THA NATH V. ADHAR CHANDRA. 92 I C 727 = 

A.I.R. 1926 Cal. 653. 


Alienation not for necessity is only voidable— 

One for necessity is bindinq. 

An alienation by a de jMre guardian or a natu- 
ral guardian is voidable and as the powers of 
natural and de facto guardians are similar, a trans- 
action entered into by a de /oc/o guardian not for 
necessity is only voidable at the option of the minor 
on attaining his age. But an alienation for 
necessity is binding {Odgers and Vtswanalha 
Sastri, JJ.). SeETHARAWMAWMA V. APPIAH. 

^ ’ 92 I C 027 = 49 Mad. 768=23 M.L.W. 285= 

1926 M.W.N. 238= A.I.R. 1926 Mad 457 = 

50 U.L J. 889- 

Natural brother of adopted minor can act as 

de facto guardian. , ^ , j- « 

A natural brother as de facto guardian of an 
adopted minor can act as such and hence amort- 
caceefi-cted by him and on attaining majority 
approved and discharged by the minor cannot bo 
questioned by a complete stranger, and the ques^ 

EBULANDI THBVAN . S^UBfUMANU 

Tbe right of a bona fide incumbrancer who 

had taken from a de facto manager a charge on 
lands created honestly for the purpose of saving 

Ifiectrd 'b/the want oV un?on o'f the' dc^^fi with 

MUKANDi. ^ J ^g25 Lah. 303. 

■A Hindu minor is not entitled to 


n IllULiU LUiUV/a - v £ ^ 

lienatiou made during bis minority for the b:'nGfit 
’ the estate and with due regard to his interests 
,y his de facto guardian. ,/i’ 

,adab SiNOn n. Bansl ^ ^ ^ 

.Ds/Acio guardian can aC 


l^Zi f dX, the benefit of the estate in Bame 
iroumstauies a» de facto and ® 

KinAWr, 134. 

__Aiienation by ^ 

majority, mnltkedc. .®;'5;T= 

* MaHADEO. A.I.R. 1924 Nag. 384. 


HINDU LAW— Alienation—Qaardian— Mother. 


— Alienation -Guardian— Mother. 

Prettow5 mortgage by mother of minor cannot 

be relied upon as supporting subsequent sale by her. 

Where a sale by the mother of a Hindu minor is 
alleged to have been eSected to pay oQ a prior mort- 
gage. ih-r previous mortgage, when it is itself 
fcO' cted by the mother, cannot be relied upon ao 
supp. rting a subsequent sale by her unless the 
mortgage was for necessity. {Tek Chand arid Agha 
Haiaar, JJ.). Pkahhudayal u. Ralla Ram. 

31 P.L.R. 198=A-I.R. 1930 Lah. 672. 

Afof/icr cxecu/itif 7 mortgage in satisfaction of 

debt due by minor' s lather . 

If a mother, who is a guardian of her minor, 
executes a mortgage in consideration of money 
paid by the mortgagee in satisfaction of tho debts 
due by the minor's father on a promissory note, 
such action of the mother binds the son whether 
the mother purported to act us guardian or not : 
1 N.L R. 66, Appl. ; 27 Bom. 800, Dist. [Jackson, 
A.J.C.). DAYARAil KUNBl V. MOTIBAM. 

120 I.C. 416= A. I R. 1930 Nag. 21. 

Mother can bind wither subsisting interest nor 

the interest to be acquired. 

A Hindu mother acing as guardian for her in- 
fant sou, caoi ot possibly bind any interest which 
the SOD might acquire in certain property. Even if 
the infant has any subsisting interest in the pro- 
pertv, the mother as guardian cannot enter into 
any contract on behalf of the infant which would 
be binding on him: a9 G'll. 128-2 (P.C.), Rel. on. 
[B.B, Ghose and Cammiade, JJ.). ItlAHENDRA NatB 
i'. Kailash Nath. lo9 I C 298 = 55 Cal. 841= 

47 C.L J. 376= 32 C. W. N. 439= 

A.I.R. 1929 Cal. 50. 
Sale without necessity is not binding on the 


n. 

While P, a Hindu inamdar owning large pro- 
itties. was a minor, the land belonging to hina 
»s sold for Rs 300 to K bv the moth, r as his 
lardian. In the sale deed the only recital was 
at the property was sold for “our expenses,” i.e » 
aintenaiice expense of P and bis mother. But- 
le evidence showed that P’s estate was possessed 
vast extent of lands worth about seventy to- 
ghty thousand rupees. 

Beld: that the sale was invalid as there were 
) legal grounds for upholding it; 6 M l..\. 393 
• C.) and A. I. R- 1917 P. C. 33, Rel. o» ; 

L R. 1922 Bom. 122, Exjd. and Ptsf. ; 
T.R. 1929 Bom. 251 and A.I.R 1922 Bom. 122, 

(Ananthakrishna Ayyar, J.). SREENIVA^ 
V. E. EARAPPA. 122 I.C. 43- 

A.I.R. 1929 Mad. 856. 

Portion of consideration not for legalnecessity. 


iCile to be set aside on payment of binding portion. 
Vhere tho mother as guardian alienated certain 
tpeity but only a portion of the consideration for 
! iilicoation of the property was for legal oeceseity 
Beld, on tho paying back to the vendee that 
rt of consideration which was for legal necessity 
plaiutifls would be entitled to got back their 
ire in tho property alienated. \Qokul ^ 

.KHRAM SlKGH V. SHEO FBASAD. ^^82 hO. 6^8- 

Mitnkshara joint family— Mother of minor 

a * T^/.V* 0 /%rk AA.T1 flOu 


Tiber though gu.rdian of Ms person, cannot 
;nate minor’s sbure in joint Jj, 

All 407. Foil. (Dawsoyi Miller, C. J.. 
mad. Das, Adami and Biu-knill, JJ^. 
iSAD tl. R.UKUMAR MISBA. ®Vl ' III- 

2 P.L.T. 407=6 P.L.J. 326- 
1921 P.H.C.C. 245=A.I.R. 1921 Pat. 447. 
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HINDU I(AW-*-Aiieiiatlon — Gaardlan^Palernal 
anolQ' 

— Alienation •Guardian— Paternal nnole. 

AlieMtion by paternal uncle in presence of 

minor's mother does not bind minor’s estate. 

Paternal uncles ate not natural "uardians in the 
presence of the minor's mother and therefore have 
no power to mortgage minor's share in joint 
property and therefore a mortgage by paternal 
unole is not binding on minor, though he may 
have derived benefit under the mortgage. {Le 
Bossignol, J.). Haedwari v. Chuni Lal. 

80 I.C. 735=0 L.L.J. 182= 
A. I. R. 1924 Lah. 533. 


•—Alienat!oii-;~Quapdian— Powers of. 

■ Alienation oan be made for necessity or for 
benefit of .estate. {Shadi Lol, C. J., Broadway and 
Teh Chandy JJ.). Sham Das v. Umbr Din. 

A.I.R. 1930 Lah. 497 (P.B.). 

Giftin excess of guardian's authority hinds 

ioardonraiification, after attaining majority. 

The Hindu Law does ollow a gift even of immov* 
able property by a guardian, just as much as by 
a harta, for the benefit of the estate or for necessity 
and that however much a guardian may have ex- 
ceeded his powers, or otherwise acted improperly 
in his trusts, hia acts will be tendered binding on 
the ward by being ratified or acquiesced in, by 
him, after he had attained majority: 8 M.I.A. 319 
and 2 Mad. 91 (P.O.). Ref. {Muherji and Mtillick, 

Jf.). Auab Chandra y. Sarodamoyee Debt. 


33 C.W.N. 690=S7C&1.39- 
A. I. R. 1929 Gal. 787 

Alienation by natural managing guatdiai 

for necessity or benefit of estate is valid 
45 Cal. 878, Bist. {Campbell, J.). SURAIN SiNGH t 
BaBU. 91 I.C. 1084=26 P.L.R. 781= 

. A. I. R. 1926 Lah. 197 
' •Alienation by guardian is binding on minor, i 

if tsfornecessity or for fiis benefit, 

The test with regard ' to the binding nature o 
alienation by natural guarfiiau upon the minor a 
laid down in Rutiooman Persad v, Mt. Babooee 
6 M.I.A. 893 at pages 428 and 424, is that the powe 
must be exeroised by the guardian rightly fo 
necessity or for the benefit of the infant. It wouh 
be open to the alienee to establish that he had mad. 
all proper and necessary inquiries and that L 
had acted in good faith in advancing the moneyi 
tothe natural guardian of .. the minor. 

THAKABAM PATILV. HEMBA, 
SADABAM. 75 L 0. 561,=A,I.R. 1923 Bom. 213 

—Alie natlon-Uaafdian— Sister. 

married sister managing minor sister's pro 
^ M noi binding unless it b, 

It the person acting on behalf of the minor is th. 
manager of the estate, the alienatioa ia valid anc 
binding as a^mst the minor if it is supported bj 
legal neMs8% or otherwiso benefioial to the minor 
A.I.K. 1926 Nag. 81, Poll, 

with her martlet 

jdBter and the latter is in fact looking after her pro 

is competent to th< 
«6tef’s piopert] 

.WptyBen^^ives-in-lntoroBt if it is proved to be fo 

PUNJAB 

BAO U.;Ram8SRjshna. 93 I.C. 883=9 M.L.J. 70- 

‘ ■ . 

A sister as a manager of hat minot sister mus 
f ollowed a iqasouablB latitude, in the exerqUe o 
tp .ajienata, ptovifiad she, aaT^th 

. D. D, VOL. III-69 


HINDU LAW— Alienation -Guardian— Yalidity, 

manager of the minor’s estate acts prudently and 
fairly towards the minor’s interest. {Kinhhede, Offg,. 
A. J. C.). PUNJABRAO V. BAMKBISHNA. 

93 I.C. 353=9 N.L J. 70= 
A. I. R. 1926 Nag. 332. 

ifarri^d sister is not guardian — Shecannof 

legally sell minor's property. 

Under Hindu Law married sister is not a guar- 
dian, and any sale by her of her minor siatei's 
property is absolutely void and can be set aside by 
the alienee of the minor's heir. The situation of 
an uuautborized guardian is not bettered by des- 
cribing him as a de facto guardian. Ho may, by 
hi&de facto guardianship assume important res^ 
poDsibilities in relation to the minor’s property, 
but he cannot thereby clothe himself with legal 
power to sell it; 34 All. 213, Foil. {Baker, f.C.), 
PUNJABBAOy. ATAMABAM. 

87 I.C. 10I8=A.I.R. 1926 Nag. 124.' 
—Alienation— Guardian— Specific performance. 

It is not within the competence of a guardian 

of a minor to bind him with a contract to alienate 
property and such contract if entered into cannot 
be enforced against the minor : 'a9 Cal. 232 (P.C.), 
Foil. {Graham atid Milter, JJ.). MONOHArDaSv. 
Tarim Chaban. 

84C.W.N. 135= A.I.R. 1929 Cal. 612, 
Contract of sale by guardian cannot be specifi- 
cally enforced against the minor even when guirdian 
has placed the other party in actual possesiton — ^Doc- 
trine of pari performance cannot be myoAied. 

The guardian of a Hindu minor cannot enter 


into a contract on hia behalf so as to bind the 
minor in such a manner as to be capable of being 
specifically enforced against the minor: 11 Bom, 551 
(P.O.) and 89 Cal. 232 {P.C.), Bel on. 

The matter cannot be regarded as different even 
if there was not only a contract by the guardian to 
convey th© property, but, pursuant, to the con- 
tract the guardian, by way of partly performing the 
contract, has placed the other party in actual pos- 
session, for the doctrine of part-performance, being 
an equitable doctrine, can be held to apply to 
the person concerned, and if the contract is not 
a contract of the plaintiff who is suing, the 
equitable principle cannot be Invoked against him : 
A. I. R. 1928 Mad. 407, BeL on, (Wallace and 
Snnivasa Ayyangar, jj.). N AGES WAR A RAO t>.' 

MAndava. 110 I.C. 492=1928 M.W.N. 214= 

A.I.R. 1928 Mftd. 830. 
— Alienation — Guardian — Step-mother. 

-Alienation by widow managing the estate of 

her son and step-son is binding on step-aon, if for 
necessary purposes : lON.L.R. 133; 16 N.L.R 65- 
A.I.R. 1923 Nag. 230 and A.I.R. 1925 Nag 134* 
Explamed. {Findlay, J.C., Hallifax and Koival, 
A.J.Os,)* Keshao 0 . Jaganath. 

92 I.C. 121=22 N.L.R. 3= 
A.I.R. 1926 Nag. 61 fF B ) 

-Alienation-Guapdfan-Yalldlty * ^ 

— ^A Hindu minor widow’s mother who was 
staying with her effected the sale of her minor 
daughter;8 property to pay off the debts of the 
minor’s husband ; and the husband’s separat^ 
step-brotjier was the purchaser of the pr^erty 
The property of the minor was being maSaged by 

the step-brother of the miporlB husband and not hi 
her mother, **v« 

^ Held, that the mother was not the de facto guar- 

minor daughter. The husbSad’s 
step-brother not only -had the right xaiA^al 

by hifl aota had. actually assumed the tola 
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^dat^ ^4W-AlIenatIoo-Lender'B (alienee’s) 

allowed therefore be 

allowed to deprive the minor of her property by 

mnfbi® ^ hia favour from the minor's 

wffWH® allowed to have anything to 

void A V ® therefore was 

void and not binding on the minor. And the sale 

Joeing void the husband's step-brother was not en- 
titled to be paid the amount that he spent to 
to relieve the burden on the estate as he was 
only a volunteer -inasmuch as he had no title to 

Bom. L. R. 1134- 
lyi.L-T. 138; 2 1. A. 131 (P. C.) and 27 Bom. 390; 
^/.on. [mvadosi and Mackay, JJ.). Alagum- 
PERUMAL KARAYALAR v. VINAYAGATHAMMAL, 

117 1. C. 731=29 M.L.W. 6= 

A.I-R. 1929 Mad. 110 = 55 M.L.J. 861. 


—Alienation — Lender's (alienee's) doty. 

——Need not look to application of the surplus. 

^ Where^ a purchaser acting in good faith upon due 
inquiry, is able to show that the sale itself was 
justified by legal necessity, he is under no obliga- 
tion to inquire into the application of any surplus 
and is not bound to make re-payment of such 
surplus to the members of the family challenging 
the sale. (Mirza and Baker, JJ.). GAJONAN SlTA- 
RAMW. SlTARAM LOGHDNATH, 114 I.C. 245= 
30 Bom. L.R. 1629 = A.I.R. 1929 Bom. 55. 
" ' Sale by father — Vendee to prove good faith and 

consideration— He need not enquire how the sale 
price was utilised. 

Where it has been established that the aliena- 
tion by father was made for a necessary purpose, 
e. <7., in order to pay oS an antecedent debt which 
was binding upon the sons and recoverable from 
the joint family property and it Is not shown that 
the vendees knew the father to be an immoral man 
or that his immorality was so gross and so noto- 
rious that they must be presumed . to have known of 
it, the vendees are only bound to show that they 
acted in good faith and that the sales were made 


for a necessary purpose and for a fair price. Having 
done this, they are under no obligation to eoquiie 
into the application of any surplus over the 
sum required to carry out the necessary purpose ; 
A.T.R- 1927 P.iO. 37, Poll. (Fforde and Camp- 
bell, JJ.). Ulfat Rai t>. Tej Narain. 

106 I.C. 176 = 8 Lab. 632 = 
29 P. L. R. 132=A. I. R. 1928 Lah. 83. 


Purchaser need not enquire about application 

of surplus if the sale is for necessity. 

Where a certain amount is taken in cash by the 
vendor without specification of the nature of the 
necessity and the remaining consideration was 
legitimately taken in satisfaction of antecedent 
debts and the purchaser acted in good faith and, 
after duo enquiry, and tho sale itself was justified 
by legal necessity, 

Held, that the purchaser was under no obliga- 
tion to inquire into the application of the sur- 
plus and is not bound to make re-payment of such 
surplus to the members of the family challenging 
the sale: A.I.R. 1927 P.C. 37, Foil. (Stuart. C.J. 
and Rata, J.). NaGESH NATH V. RAM .TANKI 
TEMPLE. 4 O.W.N. 1112=A. I. R. 1927 Oudh 590. 

If it is once conceded that the sale by father 

was for legal necessity It is not for tho vendee to 
pursue each and every item of the consideration and 
ascertain how it was applied : A.I.R. 1927 P.C. 87 ; 
A. HR. 1927 P.C. 246 ; 6 M.I.A. 893 (P.C.), Rel. on. 
(Sen and PuUan, JJ.). SHYAM IiAL v. L. BADRI 
PRASAD. 1929 A. L. J. 1149 = 51 All. 1039= 

A.I.R. 1929 All. 789. 


HINDU LAW — Alienation — Lender's (alienee’s) 

duty. 

Alienee antecedent creditor— Previous debts 

ntttsf be proved to be just. 

No doubt it is not sufficient for an alienee who 
is himself an antecedent creditor to prove merely 
the existence of his debts still it is not necessary 
for such an alienee to prove “necessity” for the 
antecedent debts. All that he need prove is that the 
antecedent debts wore “just” : 65 P.R. 1^0 (F.B.) 
Expl. and Appl.\ 1 Lah. 472, Dist.\ 60 I.C. 714'and 
A.I.R. 1922 Lah. 301, Cons. (Bhide, J.). Wabyam 

Singh u. INDAR Singh. 1I6I.0. 306= 

A.I.R. 1929 Lah. 242. 

Consideration of mortgage being antecedent 

debts— Mortgagee need not make further enquiry as 
to existence of legal necessity. (Findlay, J. C.). 

Ram Gopal v. amba Prasad. 113 I.C. 891= 

A.I.R. 1929 Nag. 6. 

Alienee knomng alienor to be spendthrift— 

Alienee is bound to see that the money is utilized for 
the purpose for which it is borrowed. 

It is not generally the alienee's duty to see that 
the money advanced by him was properly expended 
for the purpose for which it was advanced. But 
where the alienee knows the spendthrift oharaoter 
of the vendor and knows that money whioh he 
might advance will not be spent for the purpose foi 
which it is meant, and he still advances money, 
without seeing that it is applied for the purposes 
for which it is borrowed, the sale is apt to be set 
aside. (Zafar AH and Dalip Singh, JJ.). NEKI 
Ram V. Hdre. 112 I.C. 558= 

A.I.R. 1928 Lah. 526. 
Where the borrower is a notorious spend- 
thrift a creditor would not be protected merely by 
the fact that the money advanced by him was said 
to be required to pay off antecedent debts, especially 
when the vendee must have known the character of 
the vendor : 76 P. R. 1917, Foil. (Addison, J.). 
HARNAM Singh v. Jagib Singh. 

98 I.C. 865= A.I.R. 1927 Lah. 46. 

Creditor need only make reasonable enquiry aj 

to legal necessity. 

If a creditor, before embarking on transactions 
has made reasonable and bona fide inquiry and 
has satisfied himself to the best of his knowledge 
and belief that legal necessity exists, the real exis- 
tence orsuoh legahneoessity in point of fact is nota 
condition precedent to his success : 6 M. I. A. 393, 
Hanuman Prasad's ease, Foil. (Findlay, Offg.J.O. 
and Prideaux, A. J. C.). SHANKAR RAO v. PAN- 
DURANG. 92 I.C. 646=9 N.L.J. 22= 

A.I.R. 1927 Nag. 65. 
Creditor need not see to the application of the 


money. 

The creditor has only to enquire into the neces- 
sity for the advance, and if he acts honestly be is 
aot bound to see to the application of the money: 
5 M. I. A. 393 (P. C.). Foil. (Campbell and Dalip 
Singh, JJ.). lOHHAR SlNQH V. NATHA. 

98 I.C. 814=8 L.L.J. 479 = 27 P.L-R- 623= 

A.I.R. 1926 Lah. 693. 

•Alienation by father for necessity— It is 

» 1 1 . 1 - . 


uffioient for vendee to satisfy himsell as to the 
xistenco of neoessity and he need not enquire 
,8 to actual application of the money: 65 P.R. 1900, 
roll. (Harrison, J.). IBRAHIM v. SHAH MAHO- 
lED 92 I.C. 263 (Lah.). 

" ■Alienation by mother ofaminor, to pay prior 


wrigage — Purchaser is not bound to see that money 
las properly disposed of. 

Where it was found that the .mother of a minor 
aid minor’s property In order to pay off a mortgage, 
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HINDU LAW— Alicnfttlon— Lender s (alienee’s) 

doty. 

and it was desirable in the interests of the minor 
that the mortgage should be paid oS, as the profits 
of the land mortgaged were more than the interest 
on the mortgage, but it ^as contended that the 
payment made by mother to the mortgagee was 
excessive. 

Seld, even though the mortgagee was paid in 
ezoess, that would not afiect the position of a bona 
fide purchaser for value. It would be sufficient for 
him to enquire whether there was as a matter of 
fact a mortgage to be paid ofi. He would not be 
bound to follo\7 the purchase money, and ascertain 
that is was properly disposed of by the plaintifi’s 
guardian. {Macleod^ C. J. and Coyajee, /. ) . ViSH* 
VANATHBHAT ANNABHAT V. MALLAPPA NiN* 
QAFPA. 92 I.C. 628=49 Bom. 821= 

27 Bom. L. R. 1103=A.I.R. 1925 Bom. 514. 

No enquiry would sustain an alienation of 

the co parcenary property unless the facta represent- 
ed to the alienee were such as if true, would have 
justified the loan. (Shadi Lai, C. J. and Malan, 
J.). GIBDHARILALV. KishenCband. 

85 I.C 463 = 5 Lah. 511= A.I.R. 1925 Lab. 240. 


ExMtenee of neceesiiy is immaterial if lender 
has made enquiries and acts honestly— Amount of 
debt need not ^ equal to amount required for neces- 
sUy—Hate of interest higher than Court rate does not 
vitiate alienation. 

The lender who advances money to a manager on 
mortgage of family property is bound to inquire 
into the necessities for the loan and to satisfy him- 
self as well as he can, with reference to the parties 
^th whom he is dealing, that the manager is act- 
ing in the particular instance for the benefit of the 
estate. But if he does so inquire, and acts honest- 
ly. the real existence of an alleged sufficient and 
reasonably credited necessity is not a condition 
prewdent to the validity of his charge, and under 
each oiroumstancea he is neither boqnd to see to 
the application of the money not need he ascertain 
that the amount of the money, which he advances, 
is equal in amoant to the entire debt which consti- 
tutes the family necessity. The fact that the In- 
terest on the mortgage was higher than the Court 
interest on the decree, does not vitiate the mort- 
gage. nor does the fact that the amount of property 
^rtpged was larger than the amount whiot was 
about to be sold under the decree. (Simpson. 
A. J , C.). Shbo Behabi V. 8hro Ratan SlNQH. 

BiMAN «. BAEATI. 83 I.O 0.0 

—Where a person purehaf^l tV”— o? a 
“g.“st a minor 

enS/?e- iLTer'‘l”Tcr ‘a^d^We^^Se.^ 

^der were for valid reasons. {WalmsUy and Af w 

miuiry a, to 

b4&tr;“roTer°:Jrulf 

bMn4oee »ed A jueti debt, ineurod for Uewswrv 

always binding Ircespeotlve of the 
Snoqine piQd inoana of the alienor and just debts are 


HINDU LAW— Alienation— Lender's (alienee's) 

duty. 

debts which are actually due and are not immoral 
or illegal or opposed to public policy aud not 
contracted as an act of reckless extravagance of 
wanton waste or with the intention of destroying 
interests of the reversioners. An alienee discharg- 
ing an antecedent debt is not required to make an 
inquiry into ithe nature thereof. (Broadioay, J.). 
ANOKH SiNGU tJ. Sapuran Singh. 791.0.980 = 

A.I.R. 1923 Lah. 660. 

Where a mortgagee wishes to enforce a charge 

against the family property the burden lies on him 
to satisfy the Court that the mortgage transaction 
bad been entered into for family necessity or in 
lieu of antecedent debt of the father or with the 
consent, express or implied of all the members of 
the family. (Lindsay and Sulaiman, /J.). Inayat 
E liAHC V. HabDBO SahAI. 74 I.C. 826= 

45 All. 692=21 A.L.J. 610= 
5 L.R.A.Ciy. 61 = A.I.R. 1924 All. 29. 

Purchaser must prove that on a bona fide en~ 

quiry he satisfied himself as to existence of legal neces- 
sity. 

A representation by itself raises no equity in 
favour of the purohaseror the mortgagee, for the 
law does not permit him to act upon that represen- 
tation unless he satisfies himself by an honest and 
bona fide enquiry that the representation is true. 
Where he so enquires into the necessity for the 
loan er the sale and satisfies himself by an honest 
and bona fide enquiry that the necessity exists, the 
law completely protects him ; for it is not a oondl- 
tion for his success in any litigation which may 
arise out of the tiansaotiou that he should prove 
the existence of the necessity. It is sufficient If 
he proves that he made an honest enquiry and was 
satisfied that the necessity existed. The case would 
stand on a different footing if, in addition t5 the 
representation that he had power to oharge the 
joint family property there is a farther undertak- 
ing that be would make good the representation by 
partition or otherwise. Where it is proved to the 
satisfaction of the Court that there was such an 
undertaking on the part of the Karta of the joint 
family, the Court has ample power to compel him 
to do that which he undertook to do, but where 
there is no such undertaking, it is Impossible for 
the Court to direct that the members of a joint 
family should hold their properties in definite 
shares and that the share of one or some of the 
members should remain charged for the payment of 
any money to the mortgagee or the nurohavAr- 
90W R. 192:18 C.W.N. 816; 14 0.W.K Isa! 

39 All. 600, Foil. (Dos and Bucknill, JJ.). JATA 

dhari Singh v. Ddkhi Singh. 72 1. C. 1058= 

iP.L.T. 64= A.I.R. 1923 Pat. 197* 

7 fido enqtti^made-Oradiior is not bound 

to $96 to dpplxcatioji of 

A creditor is not bound to see to the application 
of money . If a person dealing with the manager 

hnnlcJw minor, does make enquiries and acta 
honestly, tho real existence of an aUeged and tea- 

sonable necessity is euffiolent to validate the debt 
M bound to see to the application of the 
money. {KanhatyaLaland Sulairt£,n, JJX Ri^! 

BANS UpaDHYA t>. INDABJIT SlNOB 

69 1.0. 683:=48 111. 77= 90 I.l.j. 86 J= 

^ * I K. 1999 All. 898. 

Alienee made aware of mawtendne* claim aiul 

4 
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HINDU LAW— Alienation— Lender’s (alienee’s) 

duty. 

A Hindu died leaving the plaintiff, his widow, 
and a son. The latter alienated almost all his 
tatht r -s properties to the defendants. The plaintiff 
then sued the defendants for recovery of mainten- 
ance and declaration of a charge on the said proper- 
tics. The lower Courts found that the property 
left by the deceased was only limited ; that the 
son incurred debts for immoral purposes ; that at 
tbe tinio of purthaslug the shops the vendees were 
WMrned that the widow had set up a claim for main- 

tenanco ; and that therefore they are not hona fide 
purchasers, 

the sale was not justifiable and could not 
defeat the plaintifi's right of maintenance * 
2 Bom. 494, Foil) 22 All. 326. Ref. [Abdul Raoof and 
Marimeau, JJ,). Bhaoat Ram v. Mt. Sahib 
Devi. 67 I.C. 848=3 Lah. 55=21 P.W.R. 1922= 

A.I.R. 1922 Lah. 273. 

—Reason ^wen by alienor found to be proper by 

creditor — No enquiry i?ito all circumstances is neces- 
sary. 

Bucknill, J. — When a lender contemplates lend- 
ing money to & karla of a joint family, it is proba- 
ble that according to the present law, he should 
make some clear enquiry as to the reason for 
which the loan is being arranged but provided that 
he is told that reason and that reason seems to 
him a proper one. it is not necessary for him to 
make any further enquiry. A lender need not 
examine entirely the circumstances of the bor- 
rowers or to do more than be assured by him that 
the money is required for the legal necessity or 
the family benefit of the family which the bor- 
rower represents. {Dawson Miller, C. J and Buck- 
nill, J.). HABI PBASAD SlNGHA v. SOWRENDEA 
MOHEN SINHA. 66 I.C. 945=1 Pat. 506= 

3 P.L.T. 709=A.I.R. 1922 Pat. 450. 

Scope of enquiry by alienee. 

An honest enquiry by the alienee of a joint family 
property from the Karta, for borrowing money for 
a lease, docs not mean enquiry into the terms of 
, the lease itself which would satisfy the lender 
.that the lease would be beneficial to the family. 
Honest enquiry as to the purpose for which the 
money was required is sufficient. (Das and 
Ross, JJ.). SADHU SARAN PRASAD SiNGH v. 
Brahmdeo Prasad Singh. 61 I.C. 20= 

6 P. L. J. 256=2 P. L.T. 318 = A.I.R. 1921 Pat. 99. 
In order that an alienation should be bind- 
ing on the family, it must be proved that it was for 
family benefit and it is immaterial whether the 
alienation was by karla or not. Whether the trans- 
action is a loan for purchase of goods, the creditor 
must show that he made enquiries and was satis- 
fied that it was for family benefit. (Jwala Prasad 
and Das, JJ.). Debi Saran Sahai v. Bankey 
BBHABI Lal. 63 I.C. 223 (Pat.). 

-^Alienation— Manager— Business. 

Manager has no authority to bind any portion 

of family property to enable him to embark on specu- 
lative venture. 

The manager of a joint Mitakshara family can- 
not impose on the minor co-parconors the risk and 
liability of a new business started by himself and 
other adult members and has no authority to bind 
any portion of the joint family property in order to 
-enable him to embark on a speculative venture. 
The contract for a cattle market and the opening 
of an Arhat for flour and ghee is business of a 
speculative character : 8 Bom. C02; 1 P.L.T. 13G; 
98 I.C. 651, Ref.\ A.I.R. 1924 All. 379, Cons, and 
pOubUd ; A.I.R, 1928 All. 403; A I.R. 1926 Pat. 17, 


HINDU LAW — Alienation— Manager— Consent of 

co'parccners. 

Cons, and Ap 2 >r. {Ross and Chatterji, JJ.). BiS- 

WANATH Singh v. Kayrstha Corporation 

119 I.C. 405=8 Pat. 450=10 P.L.T. 379= 

A.I.R. 1929 Pat. 422. 

1 — Alienation for discharging old debts of family 

6Msi»tess and to carry it on is Justified. 

Where a business is carried on with joint family 
funds for the benefit of the joint family, the 
properties of the joint family, both movable and 
immovable, including the shares of minor mem- 
bers of the family, are liable for debts incurred in 
carrying on the business, and it is within the 
powers of the m-anaging member in a proper case 
to sell immovable as well as the movable pro- 
perty for the purpose of discharging such debts or 
enabling the bnsincss to bo carried on. 

Where the manager sold family property for 
Rs. 43.500 to satisfy pre-existing debts to the 
amount of Rs. 38,000. 

Held, that it was enough to support the sale 
without showing how the balance had been ap- 
plied: A.I.R. 1927 P.C. 37. Ref. {Sir John Wallis.) 
NiamAT R4I V. DIN DAYAD. 101 I.C. 373= 

8 Lah. 597 = 54 I. A. 211 = 29 Bom. L.R. 886= 
25 A.L.J. 599=45 C.L.J. 548=1927 M.W.N. 453= 
4 O.W.N. 537=28 P.L.R. 463=8 P.L.T. 647= 
26 M.L.W. 442=32 C.W.N. 233=9 L.L.J. 496= 
39 M.L.T. 345= A I R. 1927 P.C. 121= 

52 M.L.J. 729 (P.C.). 

Civil P, C., 0. 40, R. 1 — Mortgage by karta 

of Hindu joint family — Money used for family 
business — Receiver can be appointed in morlgagesuit. 

Where a mortgage was created by the JMria of a 
joint family, on the family properties for securing 
overdrafts on the banking account of limited 
company of which the karta was a member, and 
where the adult members of the family were aware 
of the mortgage and the money advanced was used 
for the family business. 

Held, that in a suit on the mortgage, a receiver 
could be appoiuted. {San'lerson, C, J. and 
Walmsley, J.). Ram Kumar Lal v. Chartered 
Bank of India, Australia and China. 

87 I.C. 375=41 C.L.J. 203= 
A.I.R. 1925 Cal. 664. 


— Alienation— Manager — Consent of co-parce- 
ners. 

Failure to challenge alienation by show or by 

overt act — Is not binding on co-parcener and is not 


‘onsent. 

Even if the other co-parcener be a major 
it the date of tbe alienation, it cannot be 
laid that he assented to or acquiesced in the 
ilienation merely by his not bringing any action 
jgainst the purchaser for establishing that the 
ilienation cannot affect his rights in the property, 
jr by his not manifesting by any other overt act 
ibat he did not acquiesce in the alienation so far 
ishis interests in the property are concerned, much 
less such assent or acquiescence can be imputed to 
lim while he is a minor. The maxim actio 
lersonalis inoritur cum persona does not apply to an 
iction by the co-parcener to challenge the aliena- 
iion. {Ramesam and Thiruvenkatachariar, JJ.), 
fn the matter of Amibthalinga They an. 

112 I.C. 553=1928 M.W.N. 602= 
28 M.L.W. 634=A.I.R. 1928 Mad. 986. 
•Manager can alienate without express consent 


* other aduil co.parceners. , a i 

Ordinarily the karta or the recognized head of 
10 family, be bo the father or the oldest oo- 
ircener, mAnagos the family aflairsa But oiroum* 
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HINDU LAW— Alienation— Manager— Consent of 
co-parceners. 

stances do often exist when on account of his 
incapacity, or temporary or permanent absence, or 
as in the case of a trading concern on account of a 
junior member being more competent to look after 
snob affairs, a junior member is requited to aot as 
thede/nefo manager, and to deal with the family 
property. He then acts as the accredited agent of 
the family property in the same w.ay and subject 
to the same limitations as the "karta," He has 
the power as managing oo*parcener to alienate 
family property for legal necessity so as to bind the 
interests not only of the minors, but of adult co- 
parceners without the express oonsent of suoh adult 
oo-parceners. A general consent of this nature 
may be deduoible in case of urgent necessity, from 
the Tcry fact of the manager being entrusted with 
the management of the family. {Kennedy, J.C- and 
Rupchand Bilaram, A. J. G.). NABAINDAS n. 
EHATANUAL. 88 I.G. 916- 19 S.L.R. 402= 

A.I.R. 1926 Sind 22. 

General consent by other members, does not 

authorise alienation beyond his powers. 

General consent given to a manager of joint 
Hindu family \Toald not include a consent to 
alienations for value which are not within hie pro* 
vince as manager, so that, for other alienations ex- 
press consent would be necessary. Therefore the 
consent given to a manager by other membeta of 
: the family does not necessarily include oonsent to 
future alienations. {Macleod, C. J. and Crump, 
J.). BALAPPA GHBNAPPA V. ASKUBAI RaYA- 
GOUDA. 74 I.O. 220 = A.I.R. 1924 Bom. 170. 

— Mortgage tpUhout legal Tiecessity can be only 

with the consent of co-parceners. 

The bead of a joint family cannot mortgage the 
' joint family property without consultation with, 
and consent of, the other members, hut where legal 
necessity is proved it is unnecessary to prove con- 
sent because it will be implied. But where the 
executor of the mortgage bond executes it aa certifi- 
cated guardian of a person who ia really of age the 
recital in the bond to that effect negatives all idea 

■ of consent of suoh person. {Coutts and Ross, JJ.). 
KAMLA PEASAD v. NATHUNI NAEAYAN SINGH. 

66 I.O. 149=3 P. L.T. 401= 
1922 P.H.0.0. i36=A.I.B. 1922 Pat. 347. 
— Alienation— Manager— Debts. 

Paternal uncle as manager — Sale of nephew's 

share. 

■ An. uncle acting as Manager of a joint family ia 

not entitled to sell the share of his nephew in the 
joint family property in order to diaoharge a debt 
incurred by his own father even though the father 

• be also the grandfather of the nephew whose pro- 
perty ia alienated. (Meats, O.J. and PigqoU, J.). 
MT. BAilBSHA V. KALPOO RAI. 81 1. 0. 84= 

i 96 HU. 264=21^ A.L.J. 189=5 L.R.A. Civ. 112= 

' ‘«'ii A.I.R. 1921 All. 538. 

—Alienation— Manager— Bxtent of xaiidity. 

Contracts by manager for sale of immovable 

property, or for family necessily^Not enforceable 
agalml minor. 

( V J A contract entered into by the manager on behalf 
of the joint family at a time when one of the mem* 

f beis is a minor cannot be ooforoed aa against the 

minor. The rule is not limitod to oootraot on be- 
ihaUof the minor for the parohase of immovable 
1 Vnoperty but also applies to contraota made by 
f flianaglngmeinbers Ola joint , Hindu family, for 
'/ouoeBsitiea os for the benefit of the family. 

Suoh a oontraot, if it is not indivisible can, how- 
.899ft<i.heMnfPM6i mith saiietlonwoept, with refer-i 


HINDU LAW— Alienation— Manager— Liability. 

ence to the share of the minor : 39 Cal. 232 (P.O.), 
Rel. on ; A.I.R. 1926 Cal. 445, Ref.-, 2 P.L.J. 518, 
Diss.from. (Jack and Milter, JJ.). NBIPENDEA 
GHAHDRA SHABEAB V. EEHBBAIjI Joabdab. 

31 C. W. N. 272=57 Cal. 268= 
A. 1. R. 1930 Cal. 457. 


— Alienation— Manager— Gift. 

Gift to stranger can be only for spiritual banc* 
fit. 

A head of a joint Hindu family has no authority 
to transfer a part of family immovable property by 
way of gift to a person who is not a near relation 
of his, the traasaction not being for any pious pur- 
pose or for spiritual benefit even though he is 
under obligation to the donee (the donee haying 
educated and helped donor's sons in difficulties.) 
(Sttfainmn and Pullan, JJ.). UUA SHANKAR LAL 
V. Mahabir Prasad. 118 I.C. 235= 

A.I.R. 1923 All. 884. 

-“Gi/f fo daughter's son is invalid. 

A gift by a manager of a joint Hindu family in 
favour of his daughter’s son 'even of a small por* 
tion of the ancestral property is invalid : 31 Bom. 
373 (P.O.), Expl, and Dist. (Ookaran Nath Misra 
and Raea, JJ.). BadloO v. MT. BAOHOHI. 

98 1. 0. 1047=3 O.W.N. 916= 
A. I. R. 1927 Oadh25. 

—Alienation— Manager— Liability. 

Agra Tenancy Aot (1926), S. 45— Grant of 

permanent lease of agricultural ‘land by manager 
in excess of his powers— Tenants in possession and 
paying rent regularly— The tenant cannot be 
regarded as trespasser and cannot be ousted by a 
minor member of the family ; 28 All. 30 and 

3 A.L.J, 517, Dist. (Kendall and Niamatullah, JJ.), 
BASOEO «. ilOHAMilAD YUSUP. 116 I C. 491 = 

26 A.L.J. 1313=9 L.R.A. ReY. 321= 
51 Ail. 285= A. I.R. 1928 All. 617. 
— ; Benefit resulting from alienation, tnwsf 6c dis- 

tributed over all the shares. 


A a 




w - - Aii«Ai vug 

family estate for justifiable necessity, the benefit 
must bo distributed over the shares of the various 
members. At the same time a manager can sell 
his own share for what he likes. The proper 
course is to divide the property by metes and 
bounds and to allot to the other members of the 
family their shares charged with the amount by 
which they have benefitlod by the liquidation of 
debts : 37 Mad. 435, Poll, {Jackson, J,). ADl- 
NABAYANA RBDDI t>. SUBBARAYAL RBDDI. 

621 = A.I.R. 1927 Mad. 1116. 
— ‘Alwiatum resulting m benefit is binding, 

A tr^sfer of joint property by the manager can 
be justified if it is not a mere speoulation but 

results in actual benefit to the estate. The other 

tod at the same lime repudiate the trantaoWoa^y 
means of vfhioh the benefit has been aonn/L^. 
6 M.I. A. 393 (p ,0.) and 4 AU. 632, i^l.; 40 Mad. 709* 
(SiUaman and Banei{ji, jj,), jado Singh 

V. NATHU SINOH 98 

manager-Minot member joiainf in erecn^n!! 

296 exeoutiou: Aau! 

,Bilaram, A,J,G,). Narain Dasv. KHATA mSSt” ^ 

88 I. 0. 916=19 8.I..R.. 

An- unauthorised alisMUto 

manogw pf property. flfieoUDg tha wh^e 
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HINDU LAW— Alienation— Manager— Limita- 
tion. 


of familr property is good only against his share ; 
49 I.A. 358, {Macleod, C.J. andCtMmp, J.). 

BALAPPA GHENAPPA V. AKKtJBAI BATAGOWDA 

74 I. C. 220 = 1.I.R. 1924 Bom. 170. 

—Alienation— Manager— Limitation. 

' Unauthorised alieruition by manager is void 
ab initio and in toto. 

Where the manager of a Hindu joint family 
mortgages the family property for purposes not re- 
cognised by the law, the mortgage is void in toto 
and ab inifio. There is no question of the security 
failing at a subsequent date. Therefore where in 
a suit on such mortgage the plaintiS prays for an 
alternative relief that if the property is not liable, 
he must be given a personal decree against the 
assets of the mortgagor. Art. 116 and not Art. 97 
applies : 27 Cal. 762, Foil.; 19 Cal. 123 (P.C.), Dist. 
{Daniels and Wazir Basan, A.J.Cs.). GAJODBAB 
BAKHSn V. Gauri Shankar. 61 I.C. 205= 

8 O.L.J. 81 = A. I. R. 1921 Oudb 47. 


—Alienation— Manager— Powers of. 

Appropriation, for religious charity — If small. 

can be rnade without consent of co-parceners, but only 
by act inter vivos. 

A dedication of a portion of the family property 
for the purpose of a religious charity may, accord- 
ing to Hindu Law, be validly made without any 
instrument in writing, even if it be an appropria- 
tion of some landed property, and the act of the 
karta of the family would be validly assented to in 
any way, however informally, by the other mem- 
bers of the family. Such an appropriation may 
even (if the property allotted be small as compared 
with the total moans of the family) be made by the 
karla without consent. But the appropriation or 
alienation must be made by the manager by an act 
inter otooj and must not be an alienation de 
futuro by will ; 45 Mad. 281, Reversed. {Lord 
Phillimore.) GANGI REDD! V. TAMMI REDDI. 

101 I.C. 79=50 Mad. 421 = 54 I A. 136= 
4 O.W.N. 482=29 Bom. L. R. 856= 
25 A.L.J. 593=45 C.L.J. 512=31 C.W.N. 799= 
1927 M.W.N. 502=26 M.L.W. 139= 
8 P.L.T. 681=A.I.R. 1927 P.C. 80= 

. 52 M.L.J.524 (P.C.). 


On separation between three brothersthe sons 

of two brothers with the eon of the third have no 
anthority to alienate the ancestral property of the 
joint Hindu families, to which they belong, m 
absence of necessity or in absence of antecedent 
debt. {Sluart.C.J. and Baza, J.). 

PABTABGARH V. SHEONATH. 100 I.C. 689- 

2 Lnck. 459 = 4 O.W.N. 215 = A.I.R. 1927 Ondh 149. 

-Alienation by manager other than father or 

grandfather cannot be supported unless legal neces- 
sity is established-No question of debts being 
immoral arises in such cases; A.I.R. 1923 All. 591 , 
A.T.R. 1925 All. 169 and A.I.R. 1925 All. IW. 
Dist. iSulaiman. J.). NANAKCHAND v. RAM 
Prasad. 92 I.C. 316= A.I.R. 1926 All. 250. 

Power to mortgage extends only to the extent of 


^ A manager^f a joint Hindu family cannot mort- 
gage his own share in the family property for his own 
personal debts. His anthority to mortgage the family 
Soperty exists where a debt borrowed by him is 
jostiaed bv legal necessity or, if he happens to be 
the father of the sons who are also members of the 
joint family with him, is required for the payment 
of antecedent debts. Until partition no 
a family governed by the Mitakshara, whether 
manager or otherwise, can say that a particular 


HINDU LAW — Alienation — Manager — Presamp- 
tion. 

share in the property belongs to him. The property 
has to be treated as a whole and undivided. If 

therefore, a manager executes a mortgage of a family 

property which is not justified either on the ground 
of legal necessity or of antecedent debt the trans- 
action cannot affect any portion of the property 
alleged to have been so transferred. {Case lato 
citedj. {Hasan and Misra. JJ.). Jai Naeain c. 
Mahabir. 95 I. C. 857 = 2 Luck. 226= 

13 O.L.J. 574=3 O.W.N. (Sap.) 23= 

A.I.R. 1926 Ondh 470. 

Benefit to estate does not justify manager's 

alienation. 

It is going too far to say that a manager of a 
Hindu joint family can justify a sale of joint 
family property merely on the ground that the 
sale at the time appeared to be advantageous. It 
would be going much farther than any principle of 
Hindu Law warrants to hold, that because a 
manager of joint family considers it advantageous 
at the time to exchange joint family land for 
money, such an alienation can be treaW as justi- 
fied and therefore binding on the minor members 
of the family, {ifacleod, C. J. and Crump, J.). 
Vishnu Vishwanath v. Ramachakdra 
Sadashiv. 73 I.C. 1017=25 Bom. L.R. 508= 

A.I.R. 1923 Bom. 453. 

— Alienation— Manager— Presnmption. 

Property mortgaged as self-acquired found 

to be ancestral. 

Beld, applying the principle that the Court 
should incline to the view that a transferor alienat- 
ed the property in the capacity most favourable 
to a bona fide purchaser, that the defendant mast 
be deemed to have mortgaged the property not only 
as his self-acquired property, but also as manager 
of a joint Hindu family to which the property real* 
ly belonged : (1916) 2 M.W.N. 115, Bel. on. {Phil- 
lips and Srinivasa Ayyangar, JJ.). Seethabama* 
MOBTHI o. Ranga^a. 108 I.C. 278= 

1927 M.W.N. 769=A.I R. 1928 Had. 293. 

Covenant by manager to indemnify vendee 

against loss if minor members challenged aliena- 
tion, 

Beld, that insertion of such a danse is no more 

than a reasonable precaution against the nndoubt* 

ed risk that the vendors who were majors might 

afterwards make common cause with the vendors 

• # 

who were minors and endeavour by stippressw vert 
and suagesiio falsi to get the sale set aside. (5tf 
John Wallis.) NiAMAT RAI v. DiN DAYAL. 

101 I.C 373=8 L&h. 597 = 54 I.A. 211= 
29 Bora. L.R. 686=25 A.L J. 599= 
43 C.L.J. 548 = 1927 M.W N. 453= 
4 O.W.N. 537 = 28 P.L.R. 463=8 P.L.T. 647= 
26 M.L.W. 442=32 C.W.N. 233=9 L.L.J. 496= 
39 M.L.T. 345=A.I.R. 1927 P.C. 121= 

52 M L.J. 729 (P.C.). 
Manager purporting to mortgage whole pro- 
perty — Presumption as whole was mortgaged. 

Where the manager purported to mortgage the 
whole property and he was legally competent to do 
so. there is nothing in the document to repel the 
natural inference that what was intended to be 
veyedwastbe whole property. It must be held 
that the mortgage was as to the whole, end “he re- 
cital that the executant was the owner of only a half 
of it, may be treated as surplusage : A.I.R. 1OT4 
Mad. 550 ; 28 I.C. 365. FoU. [Venleatasubba Bao 
and Madhavan Bair, JJ.). UNNAUALAI n. ABBOY 

CBETTY^ I.O, 624=28 M L W. 168=50 M.L.J. 172, 
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HIKDU law — Alienation — Manager — Pro- 
samptiott. 

Document $ilent as to quantum of interest — 

Presumption is of entire family interest. 

Where a vendee purchases property from a de 
facto manager of the joint Hindu family and there 
is nothing in the document to show that the 
manager oonveye only his share or that he reserves 
the shares of anybody from being conveyed, both 
the parties to the conveyance should be presumed 
to have intended that the ^hole interest of the 
family should be conveyed by it, although the 
vendor does not describe himself as the managing 
member of the family: 34 All. 296 (P. G.), Disf. 
{Devadoss and Waller, JJ.), Chengayyav. Dbva 
8AMBANDHA. 92 I.C. 720=23 M.L.W. 390= 

1626 M.W.N. 289= A.I.R. 1926 Mad. 406= 

dOML.J. 145. 

—Alienation— Manager —Representation. 

'■ ' F amily is sufficiently represented when mana- 
ger is impleaded in mortgage suit. 

Where all the adult members of a family senior 
to the member not impleaded in the mortgage suit, 
execute the mortgage deed and are actually implead- 
ed in the mortgage suit, the manager must be one 
of the senior members and the junior member there- 
fore must be taken to be fully represented. The 
mere omission of his name from the array of defen* 
dants would not make the decree null and void: 
34 All. 519, Bef. {Sulaiman, Ag. C. J. and Kendall, 
/.), Deo Nabain V. DALIP. 121 I. c. 817= 

A.I.R. 1930 All. 541. 

—Alienation— Manager— Rights of alienee. 

Alienee from the co'parcenary body — Can chal- 
lenge alienations ^ manager only to the extent of 
protecting or defining his rights. 

A transferee of any property or interest in pro- 
perty from a oo parcenary body acquires along with 
that property or interest, the right of the co-par- 
cenary body to call in question a previous aliena- 
tion made by the manager of the family, otherwise 
than for legal necessity, for the purpose of protect- 
ing or defining the property or interest acquired 
The power of avoidance in the hands of the trans- 
feree cannot be greater than that which would have 
been exercised ^ by the oo-patoenary body at the 
moment immediately preceding the transfer. The 
power cannot be used by a mortgagee to resist a 
suit for redemption by a subsequent alienee of the 

equity of redemption, since this would be using it 
for a purpose beyond protection of the mortgagee's 
Interest. Nor oan it be used by the transferee of a 
mere equity of redemption under a voluntary deed 

of transfer: for in this case the deed would have 
snfiioiently defined the interest acquired. A pur- 
chaser however. at a Court sale in execution of a 

decree for sale of property subject to a mortgage 

jan UM the power to impugn the mortgage unless 
the validity of the mortgage has been decided by 
the Court as against the mortgagor, i.e. the 
M-parcenary hod^ 83 AH. 788 (F.B.), Cons, and 
Bel, onj A.I.R. 1924 All. 51, Szpl, and Dist • 
A.I.R. 1925 All. 839; A.I.R. 1926 AH. 718 fw' 
o»; A.I.R. 1926 P.0.109, Cons.; 42 All. 60 ,’Dm<! 
{Aihioorth and King, JJ.), Madan LAr,«. 

Gajbndeapal 8ikqh. 118 486*" 

51 All; 575=1929 A.L.J. 344= 

it< 1. « ^ L R. 1929 All. 248. 

— AlieBation -Manager -Suit agalnit. 

-Property proved to be family property— Moife* 

gage by manager^Desoription In mortgage dead 

ttot manager executed the deed as owner does not 

affect actual oharaotec of the deed. The natural 

and legitimate inference to be drawn should be 


HIHDa LAW— Alienation— Manager— Validity. 

that the defendant has been sued in the capacity 
of the manager. It is not necessary that the 
plaintiff should state in distinct terms that he^ is 
suing the manager ; or that the defendant is being 
sued as manager: 22 M.L.J. 45 and 1 0. L. J. 456, 
Bel. on. (Conran Nath Misra and Bata, JJ.), 
PiRTHiPAL Singh v. rambshwar. 99 I.C. 154= 

2 Look. 286=3 O.W.N. 954= 
A.I.R. 1927 Ondh 27. 

—Alienation —Manager —Validity. 

An exchange of property cannot be inopera- 
tive only because of a defeet in the title of a party 
to it. 

A manager of joint Hindu family exchanged 
family property, and the transaction was not 
challenged by other members. 

Held, that the exchange was valid. {Ntamatullah, 
J.). GOPI ram p. DURJAN, 1131.0.753= 

A.I.R. 1929 All. 63. 


-Alienation held binding— Purchaser cannot he 
required to pay over again the whole or any portion 
of the purohase money. 

Ananthakrishna Iyer, J,—k sale impugned must 
either be upheld or held to be not binding. If a 
sale is held not binding, then questions of equity 
would crop up. But in cases where the sale is 
held to be binding, in ordinary cases any question 
of equity would not arise at all. The finding that 
a sale is binding implies that either the persons 
who effected the sale had authority or that having 
regard to the particular circumstances in which 
the sale was held authority to sell must be implied 
in law. Whatever might be the exact ground on 
which a sale is upheld if a sale is really upheld, 
the Court is not justified in asking the purchaser 
to pay again the whole or any portion of the pur- 
ohase money : A.I.R. 1927 P.O. 87 and A.I.R. 1927 
P.O. 121, Bel. on, (Srinivasa Aiyangar and 
Ananthakrishna Aiyar, JJ.). Sathyappan AMBA- 
LAM V. VEDIVBLU. 109 I, C. 106= 

A.I.R. 1928 Had. 450. 
— - — Lease to mortgagee— Interest on mortgage to be 
deducted out of rent — Bent consequently reducediverv 
much—Lease not iindinj/. 

Where a mortgage and a lease were both contem- 
poraneously executed and the lease provided, that 
out of the rent payable by the lessee under its 

terms, the interest that was due to him upon hts 
mortgage-debt should be deducted, the result being 
that after all the different payments had been made 
B provided, the gross amount of 

reduced to Rs. 8,804 per annum, 

Meld, it must be regarded as it was drawn and so 
regar^ng it it is impossible sucoesefully to contend 
that the lease IS of such a character that it would 

justify the manager of a joint family estate bind- 
ing the joint family property by means of its 

Bttckwasisy.) Narain Das u. Abinahh 

OHANDAR. 69 I.C. 273=81 M. L.T. 

Afi /I n* » M.L.W. 780=1922 M.W.N. 791= 

27 C,W.N. 299=21 A.L. J. 201=37 O.L.J. 487=a 

A.I.R. 1922 P.O. 347=44 U.L-J. 728 (P.O.), 
—Alienation— Manager of endowment. 

See Hindu Law— rbdiqious Endowment^ 

— Alienation— Neoeisity, 

Benefit to estate. 

Barden of proof. 

Bniineii. 

Consent of oo-paroeneri. 

Debts. 

Father. 
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House repairs. 

Interest. 

Litigation. 

Maintenance. 

Marriage. 

Partial necessity. . 
Pressure. 

Presumption. 

Proof of. 

Purchase of property. 
Purchaser's rights. 
Recitals. 

Religious ceremony. 

Re purchase of property. 
Sale to mortgage. 

Test of. 

Widow. 

Miscellaneous. 


—Alienation— Necessity — Benefit to estate. 

Where the adult members of a family 

purchased their residential house which was also 
used for carrying on business and it appeared that 
the purchase was beneficial to their interests, 
Held, that a mortgage of the purchased property 
to raise money towards a portion of the purchase 
money was binding on the minor members of 
the family, (Mukerji and Bennet, JJ.). 
GoYiNDJi II. Firm Lallamul Hardeo Das. 

1930 A.L.J. 1170=A.I.R. 1930 All. 767. 

Alienation by prudent manager— Justification 

on the principle of benefit to estate— Degree of pru’ 
dence. 

In order to sustain an alienation of joint Hindu 
family property by tbe managing member of the 
family (and the same principle would admittedly 
apply in the case of a guardian of a Hindu minor) 
the transaction must be one which is for the benefit 
of the estate and such as a prudent owner would 
have carried out with the knowledge available to 
him at the time, and such transactions are justifi- 
able on the principle of benefit to the estate and 
are not limited to transactions which ate of a 
defensive nature. The degree of prudence, which 
might fairly be requited from a man who was not 
the sole owner of iho property, would naturally bo 

somewhat greater than that which might be ex- 
pected in the case of a sole owner and might be 

that demanded inordinary case from a trustee : 

A.I.U. 1923 All. 454 (P.B.) ; A.I.R. 1928 All. 403 
and A.T.R. 1025 All. 333, Bel on ; A.I.R. 1929 I^m. 
261, Disi. from and A.I.R. I9l6 P.C. 110, Diet. 

(TekChand and Agha Bnidar,W. 

GOVARDHAN DA9. A.I.R. 1930 Lah. 679. 

Vny act for which the character of “legal 

necessity" or of “benefit to the estate" can bo 
claimed must bo an act of a defensive character . 

air 1925 .Ml. 333; .A.I.R. 1928 All. 403 ; A.I.R. 

A.I.R. 1930 Nag. 88. 

“ Necessity " and " Benefit "-Difference be^ 

^*The benefit to the estate for supporting an aliena- 
tion must bo of a protective 

sity involves some notion of pressure from with 
out The benefit to the estate would not include an 

alienation of the property for the 

vesting the proceeds so as to yield a better ro^r“- 

and would not imply vast powers of managomout 


HINDU LAW— Alienation— Necessity— Benefit to 

estate. 

which might amount to an authorization to embark 
on speculative ventures. {Case-law discussed . ) 

Son's properties inherited from his maternal 
grandfather sold by father. Father purchased 
other properties and paid the sale proceeds towards 
their price. No sale-deed was executed of the pro- 
perties purchased by father but he got possession 
of them, and realised far more income than the 
original properties of the son yielded. 

Held, that tbe minor lost his absolute property 
immune from any liability to pay his father’s 
debts and instead, did not even get any sale-deed 
in his name, but a contract of sale passed in the 
name of the father. The transaction efiected by 
the father was not for the benefit of the minor, nor 
was it brought about by auy necessity or any 
pressure on the estate. The alienation was detri- 
mental to the real interest of the minor and was 
not binding on him, {Patkar and Murphy, JJ.). 
RAGHO TOTARAM V. ZAGA EKOBA. 118 I.C. 935= 

53 Bora. 419=31 Bom.L.R. 364= 
A.I.R. 1929 Bom. 251. 

Anything which is for the benefit of a rever- 
sionary heir may properly be regarded as neoes* 
sitv. \Shadi Lai, C.J. and Skemp, J.), SadhO 
Singh v. Chimna Ram. 116 I.C. 898= 

30 P.L.R. 267= A. I. R. 1929 Lah. 397. 

Pre-emption necessary for safeguarding 

family interests — iloney raised for satisfying pre- 
emption decree is for legal necessity: A.I.R. 1925 
All. 339, Considered. {Dalai and Pullan, JJ.). 
Chotkhan laii V. Ganga Singh. 99 I.C. 382= 

A.I R. 1927 All. 219. 


Necessity includesbcnefit of estate. 

The manager of a joint family has an implied 
authority to do whatever is best for all concerned, 
the test being whether the transaction was one into 
which a prudent owner would enter in order to 
benefit the estate. The word "necessity" includes 
not only a case of actual pressure on an estate or 
a danger to be avoided by prompt discharge of liabi- 
lities but also an act benofitting the estate. {Case* 
law considered). {Campbell, J.)> ROSHAN LAL t). 
RDSTOMJI. 92 1. C. 669 = A. I. R. 1928 Lah. 249. 

Manager purckising house for benefit of the 

family— Minors are bound. 

Where the manager of a joint Hindu family 
mortgages family property iu order to raise money 
for purchasing immovable property for the benefit 
of the family, for example, to pay off the family 
debt by the sale of the property so purchased at a 
higher price, the mortgage is binding on the minor 
members of the family, being entered into for 
family necessity : A.I.R. 1923 Bom. 453 and 
A.I.R. 1925 All. 833, DisL] 6 M.I.A. 393; A.I.R. 1922 
Bom. 122 and 42 All. 659, Bel. on. {Baymond, 
A. J. C.). Ratilal Son of Moolji v. raohu- 
NATH JIULJI. 92 I.C. 378 = A.I.R. 1926 Sind 184. 


— Benefit and necessity are not convertible terms 
iale to prevent continuous loss is for necessity. 

L sale bv tho manager of joint Hindu 
tperty will bo upheld not only in oases m which 
I object of tho sale is to relieve the estate of any 
ual pressure or to avert a danger, but also in 
;os whore a benefit is to be conferred upon the 
ato. Tho answer to the question what oonstitut- 
"benofitto the estato" must vary aocordmg to 

J ciroumstances of eaoh oaso : 40 Mad. 709 and 
Vr.I.A. 393 (P.C.),Rei. on. 

lalo intended to avert future and joutinuous loss 
the family is for neoessity: 23 O.W.N. 858, Bef. 
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iWasir Easan, A. J, G.). Sdraj Narain o. Gub- 
ohabak Prasad. 91 l.O. 495«2 O.W.N- 904— 

A. I. B. 1925 0adh743. 

■ "•Question of benefit to be decided on the circum- 
stances of each case. 

There is no hard and fast rale lot determining 
the question as to what constitutes and what does 
not constitute “benefit to the estate”. What may 
be regarded such a benefit in one case may not be 
GO regarded in another. The answer to a question 
as to whether a certain loan falls within the des* 
oription “benefit to the estate” or it does not fall 
within that description must depend on a con- 
sideration of the entire circumstances of every 
particular case; 40 Mad. 709, Foil, 

Where the mother acting as the guardian of her 
minor son mortgaged the family lands for obtain- 
ing a loan for the purpose of re-starting the 
cultivation of sir lands of the family which 
(onltivation).had been suspended for some time, 
Held, that in the circumstances of the case the 
loan was ■ justifiable and binding. {Wazir Hasan, 
A.J.C.). CHANDRIEA PRASAD V. RAUSAQAB. 

89 1.0. 867=2 O.W.N. 425=12 O.L J. 865 = 

A.LR. 1928 Oadh 459. 

■ Benefit to be determined as at the date of trans- 
fer. 

The right way of judging ordinary oases whether 
a loan on a mortgage of family property for pur- 
ohaslng an estateioonstitutes a benefit to the family 
la not by looking at the ultimate result of the 
pnrohase many years after. The question of benefit 
must be determined with reference to the time of 
the purchase. {Kotval and Prideaux, A.J.Cs.). 
BUEHUABAI V. VITHUSA. 78 1.0. 384= 

A.I.R. 1924 Nag. 398. 
——A mortgage of family property executed for 
payment of a pre-emption decree is binding on the 
family. The doctrine of the benefit of the family 
has been iniroduoed in the Hindu Law: 38 All. 
242, Foil. iOokul Prasad, J.). Shankar Sahi v. 
BAIOHU ram. 74 I.C. 18=A.I.R. 1923 All. 569. 

— -Mortgage by manager for paying portion 
of purchase money for buying lands for family 
on the mortgage— Purchase not beneficial, not 
yielding even the interest on the mortgage— Mort' 
gage is not binding on minor’s share. {Sadasiva 
Iyer and Spencer, J J.). Sobbamania Ohetty v. 
OHIDAMBARA MDDALI. 69 I.C. 756= 

1921 M.W.N. 740=14 H.L.W. 495=41 M.L.J. 459. 

Contract by adult members to dispose of dilapi- 
dated house^Einors are bound— ' Benefit ' may 
sometimes mean ' necessity.* 

The adultoo-paroeners ofa joint Hindu family 
contracted to sell to the plaintifi a house belonging 
to the family which was not in good condition and 
which did not fetoh any rent. It was not neces- 
sary to sell the bouse as the family was in good 
oiromnstanoes. When the plaintifi sued for speol- 
flo performance of the oontraot to sell, the minor 

co-parceners objected on the ground that there was 
no neoessity for sale and that therefore the con- 
tract could not afieot their interest, 

Held, as the adult oo-paroenera very properly 

f M , r ot the house which was in 

aUapidated condition and whioh the Municipal 
Committee wanted to pull down the minor oo-pat- 

wners were hound by the agreement. The term 

neoeasitj’ must not be strictly oonatrued. The 
the family may under oertain olroum- 
atanoea mUn neoessity i Icgt the • tranaaotlon. 

D. D. Vox., ni— 70 


HINDU LAW -Alienation— Neceasity—Bardealof 

proof. 

{Shah and Fawcett, JJ.). NAOINDAS MANEKLAL, 
t). MAHOMED Yusup Mitchella. 64 I.C, 923« 

46 Bom- 312=23 Bom. L.R. 1094= 

A I.R. 1922 Bom. 122. 

Starting of new business may justify aliena- 
tion in proper circwnstances, 

A benefit to the family is sufficient ground for 
upholding an alienation : 42 All. 559 and 5 P.L.J. 
622, Foil. It is undoubtedly good law that a mana- 
ger of a joint family property is not justified in 
alienating or pledging that property fur purposes 
of speculative nature, but it oanuot be laid down 
as an invariable rule that in no case can the start- 
ing of a new business justify an alienation of joint 
family property. Hero the circumstances of the 
family have to be taken into account. (i)ants/s, 
A.j.o.h Sheo RATAN Singh w. Dbiopal Singh. 

63 I.C. 554=8 0 L.J. 314= A I R. 1921 Oudh 163. 
—Alienation— ‘Necessity— Burden of proof. 

When alienees give evidence showing prima. 

/dcis the existence of “just antecedent debts” the 
onus is on the plaintifi’a who challenge the alien- 
ation to rebut that evidence: 1 Lah. 472, iiel. on. 
(flhido, J.). Kbhb Singh v. Ganga Singh. 

A.I.R. 1930 Lah. 130. 
——All members joining in the sale is not enough 
proof of necessity. 

A vendee may be excused from making further 
detailed enquiries, but to start with there must be 
oertain oiroumstanoes in front of him to give him- 
the impression of the probability of the existence of 
a valid necessity. But where there are no such 
oiroumstanoes, the mere fact that all the major 
members of the joint family joined in the sale, 
would not entitle a Oourt to hold that a valid 
neoessity existed. Nor would it throw the burden 
of proving want of legal neoessity on the minor 
members ohallenging the sale : 8 Bom. 602 ; 
A.LR. 1924 Oudh 300; A.I.R. 1926 All. 98 and 
A.I.R. 1924 All. 912, Dist. {Dalai, J,). BHAQWAT v. 
SALAMAT HHAN. 114 1.0. 185= 

A.I.R. 1929 All. 205. 

- ■ -Mortgagee must prove that manager was pressed 
by leg<U necessity to borrow money on hard and uncon- 
scionable terms. {Cf. A.LR. 1928 P.O. 64r—Ed.), 

The covenants in a mortgage postponing re- 
demption for a period of 80 years certain and 
authorizing the mortgagee to spend as muoh money 
as he chose over new constructions of the mort- 
' gBged premises, whioh money may far exceed the 
value of the mortgaged property and entitling the 
mortgagee to olaim interest on the money so spent 
at the rate of 24 per cent, per annum with the 
compelling obligation on the. mortgagor to keep the 
Interest running for a period of 30 years are on the 
face of them hard and unoonsoionahle. In suoh a 
oase it is the obvious duty of the mortgagee to 
satisfy the Court by the proof of the faot that the 
mortgagors wero pressed by soma necessity 
justifiable in the eyes of the Hindu Law to borrow 
money on suoh terms : A. I. R. 1919 P. 0. 12 and 
A, I. R. 1928 P. 0. 37, Ref. (Wasir Hasan and 
Nanavutiy, JJ.). RAM KiSHOBB v. BATJ Nath 
113 1.0. 410=3 Look. 598=5 O.W.N. 395a 
, A.I.R. 1928 Oadh 287. 

Alienee must prove neoessity or his belief as 

to there being necessity— Due enquiry and his bona 
fides are neoes9ary requisites. (Grsavss and 
Muherji, JJ.). BANTOSH KUMAB v. GANesh 
OHANDbA. 98 1,0. 919=81 O.W.N. 65= 

1927 081.160, 

' * ' * ‘ I ' ' . * ' ' ' 
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of proof. 

•Mortgage by Earta mthout necessity — Voida- 


bility is presumed to be known to the parties — Mort- 
gagee alleging that he discovered it to be void later on 
must rebut the presumption . 

If the Karta of a joint Hindu family mortgages 
the joint family property without legal necessity, 
and not for the purpose of disoharging an anteoe* 
dent debt, the parties to the mortgage must be 
presumed to know that the mortgage is unenforce- 
able and void. It is necessary for the plaintiff 
alleging that he discovered it to be void at a later 
date within S. 65 of the Contract Act to rebut the 
presumption by proving that in fact he discovered 
at a later date that the mortgage was void ; 
A.I.R. 1923 P. C. 189, Foil] A.I.R. 1922 P. C. 403 ; 
20 0. 0. 906 and A.I.R. 1925 Oudh 212, Dist. {Rara 
and King, JJ.). Shambhoo Shukul v. DhA- 
NE9HAB SINGH. 101 I.C- 265=4 O.W N. 256 = 

A.I.R. 1927 Oadh 177. 


‘Alienee has to prove necessity. 

^ ^ A » 


The alienee has to prove the existence of neces- 
sity in the case of alienation by limited owner. 
The reversioner is not to prove its absence in 
the first instance: A. I. R. 1924 P. C. 56(P. C.) ; 
21 All. 71 (P.C.) 34 Cal. 829 (P.O.), Foil {Cuming 
and B. B. Qhose, JJ.). UPBNDBANATH v. KiBAN 

Chandra. 97 I.C. 149=43 o.L.J. 663= 

A. I. R. 1926 Cal. 1046. 

Burden is on transferee to prove legal necessity 

•^Long lapse of time toill lessen the burden. 

The onus of proving legal necessity lies upon 
the transferee, but if long time has lapsed since 
the transaction it will not be reasonable to expect 
such full and detailed evidence as to the state of 
things which gave rise to the sale as in the case of 
alienations made at more or less recent dates, and 
in such circumstances presumptions arc permissible 
to fill io the details which have been obliterated 
by time. {Kinkhede, Offg. A. J. C.). KaloosinGH 
V. Mt. SUNDARABAI. ' 95 I.C. 707 = 

A.I.R. 1926 Nag. 449. 

Burden of proof is on alienee— Quantum of 

proof depends on circumstances of each case. 

It is well settled that it is for the mortgagee of 
a joint family property to prove legal necessity 
Ho may either prove as a fact that there was such 
necessity or prove that he honestly did all that 
was reasonable to satisfy himself that the required 
necessity existed. The quantum of proof which 
is required in any particular case is not capable of 
a general and inflexible answer and depends on the 
oircumstanoes of that particular case. {Kennedy, 
J, C. and Rupchand Bilaram, A. J . C.). NABAIN- 

DA8 V. Khatanmal. 

19 8.L.R. 402= A.I. R. 1926 Sind 22. 

Sale in execution of decree against grand- 

father— Contesting grandson must prove immoral 

^^Though primarily the burden of proving that the 

sale of property belonging to a joint 

valid is OH the purchaser, yet in the case of an 

luction sale the burden is shifted to the contestor 

Therefore where in execution of a 

the grandfather, ancestral property is sold the onus 

is on the grandson to prove that 
for an immoral purpose. {Pullan, 

NATH RAOHABALLABHBAJH.^ ^ M IX. 622- 

Son'.uingto set aside alienation by father 

Necessity to be proved by transferee. ^ 

In every case the burden prt^ facie lies on the 

plaintiff to establish his case ; but where it is either 
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of proof. 

admitted or proved that the plaintiff was a member 
of a joint Hindu family that the property trans' 
ferrod was an ancestral property, and that it had 
been transferred without the plaintiff's consent 
and not apparently in lieu of antecedent debt or at 
an auction-sale, the burden would lie on the defen- 
dant transferee to justify the alienation. {Lindsay 
and Suiaiman, JJ.). BAIJNATH EAI v. QOKUL Rai 
AND AFTER HIS DEATH BRIJ BEHARI RAI AND 
AVADH Behabi Rai. 74 I.C. 498=43 All. 718= 

4 L R.A. (CiY.). 598=21 A.L.J. 659= 

A.I. R. 1924 All. 37. 

Burden of proving necessity lies on vendee's 

pre-emptor and not on sons. 

A pre-emptor cannot stand in a better position 
against the sons than the'vendee from the father, 
except that, being in a less favourable situation 
than the vendee to prove proper inquiry as to the 
existence of necessity or of antecedent debts of the 
father, less strict proof of inquiry may be requited, 
of him. The burden of proving their existence how- 
ever is not shifted by pre-emption from the trans- 
feree to the sons, unless the sons wore parties to 
the pre-emption decree: 9 O.L.J. 601, Rel on, 
{Dalai, J.C. and Neave, A. J. C.). AVADH Ram 
Singh v. Mabhub khan. 79 1. C. 725= 

10 O.L J. 629= A.I.R. 1924 Oudh 255. 

Debts not validly contracted by father cannot 

be treated as valid after father's death. 

To vfiilidftto 8Q ali 0 n 8 tioii by Bxlstoncd or 

legal necessity must be proved, even though the 
father is dead at the date of suit. A transaction 
otherwise invalid cannot be treated as valid by 
reason of the father having died prior to the ^it : 
A.I.R. 1922 P.C. 247, Ref. {Daniels, J.). Raja 

Singh v . ddrga Singh. 73 I. C. 607= 

A. I. R. 1923 All. 529. 

Evidence Act, Ss. 101, 102, 103-^/tene« pre- 
empted by another— Onus of proving necessity is not 

shifted to sons. . , ... _ 

A pro- omptor cannot stand m a better position 

against the sons than the vendee from father ex- 
cept that, being in a less favourable situation than 
the vendee to prove proper enquiry as to the exis- 
tence of necessity or of antecedent debts of the 
f.ather, less strict proof of enquiry may be 
of him. The burden of proving their existence 
however, is not shifted by pre-emption from the 
transferee to the sons, unless the sons were parties 
to the pre-emption decree. {Ashworth, 

PRASAD V. BalbhADDAB. 

25 0 C 388 = 9 0. L. J. 601 = A.I.R. 1923 Oudh 147. 

1— -Burden of proof of legal necessity on the pre- 

‘Inl sou to set aside a sale by the 

father and uncle of joint ancestral property. 

the pre-emptor of the vendee the 

legal necessity is on the pre-emptor : 8 AX.J. 1022 

Foil {Rafme and St^rt, JJ.). 

SINGH V. RAM SARAN SINGH. 69 i.O. 8« 

20 A.L.J. 935= A. L R- 1922 All. oaa. 

Mortgage by Manager-No sasprewus creum- 

slances-Onus is on those who repudiate the Iransao- 

^'‘vVhere the father or manager of f 

family alienates family property in f. 

evidonee tending to shake confidenoe 

aotions themselves, or in the oond“Ot and oare of 

ItkTn rr s^U’-or^s of the himi.y who 
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tation, one might use the 

attempt to conform to an impossible standard of 
evidence by calling direct testimony which must 
of necessity be valueless and frequently 
ately periured. Where a mortgage of a point Hindu 
property is made and there is nothing to show 
that the manager went out of his way *to borrow 
money for purposes which he l^ncw to be unlawful 
or those which could confer no benefit on the 
family and there are no circumstances raising 
suspicion the presumption must be in fa^i dr of 
legality of those documents and the burden of 
proof is shifted to the shoulders of the defendants 
who desire to repudiate the transaction: 

1916 P. 0. 110, Foil. {Walsh afid Byves, JJ.h 
PEARE LAL V. SUNDER SiNGH. 68 I. C. 805- 

44 All. 736=20 A. L. J. 658= 
A. I. R. 1922 All. 436. 

Uortgage—Flea of absence of necessity for high 

rate of interest not raised in written statenientr- 
Alienee need only prove necessity for loan. ' 

Tho facts necessary to prove legal necessity for 
the execution of the bond may be entirely difier* 
ent from those which are necessary to prove that 
there was necessity for borrowing money at a parti- 
cular rate of interest or compound interest, and 
unless the plea of absence of legal necessity for 
interest, is specifically taken in the written 
statement, the only onus which remains upon the 
plaintiff is that of proving that the bond itself t.e., 
the borrowing of the money, was justified by legal 
necessity and not of proving necessity for the 
rate of interest also. {Dawsoii’Miller, C.J. and 
Adami, J.). Ainthan Gopb v. Khakhar Sahu. 

67 l.C. 790=1 Pat. 612 = 3 P.L.T. 367 = 

A.I.R. 1922 Pat. 336. 

•^Alienation— NeoeBsity—BaslneBS. 

■ —Father mortgaging ancestral property and 

Bpendlnlg money borrowed for business which is for 
benefit of family — Such alienation is for family 
necessity though businesB is not ancestral: A.I.R. 
1924 All. 879 and A.I.R. 1929 Mod. 158, Bel. on. 
{Zafar ^2i and Jai Lai, JJ.). MOHAH LAL v. 
Biwah CHAND. A.I.R. 1929 Lah. 687. 

'Money borrowed for speculative purchase, 
'is not fornecessity. 

Where money is borrowed merely for a specu- 
lative purchase in the commodity market by a per- 
son whose occupation was not, and never had been, 
trading, the debt is not for carrying on a family 
business or to start any family busiuess. A mere 
random act of speculation oannotbe treated as a 
legitimate act of borrowing for business purposes : 
A.I.R. 1928 Lah. Ill, ite/. {Broadway and Harri- 
son, JJ.), l^HANBSHEBO. RAM OHAND. 

119 I.G. 239=11 L.L.3. 86= 
A. 1. R. 1929 Lah. 468. 
'^^“-Mortgage for family trade is binding. 

. Where a family shop is being carried on for the 
benefit of a joint family, the powers of the adult 
members in charge of such shop to borrow money 
for purposes of the business and mortgage family 
properties to secure re-paymont'of such money are 
wide, and the minor CO- parceners are liable to the 
extent of their interest in the joint family property 
for a mortgage executed by the adult members : 
‘84'Bom. 72, Foil. {Faweelt, Ag. C. J. and Mirsa, J.) 
8HIVLAL V. TANNIRAM. 113 1. 0. 3534 

30 Bom.L.R. 1138= A.I.R. 1928 Bom. 4|4. 

■ ■ . A lienation by de facto goardiaa— Investment 
*6f ptoflMdl in trading baiiness'-Sttingent 
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HINDU LAW — Alienation— Neoosflity— Consent 
of co-parceners. 

sity of money for business must bo proved. (Findlay, 

J. c.). IIAHADEO V. SOMAJI. 99 l.C. 

A. I. R. 1927 Nag. 14S, 

of --Extension of money- 

lending business is not necessity. 

The original word in the Mitakshara 

not easy to render into Rnglish, and there may be 
cases where the benefit approximates so closely to 
necessity that the transaction may be upheld and 
oven specific perforniftiicc ordered. Alienation of 
ancestral property by father to extend his money- 
lending business cannot be said to be one for 
necessity. [Raymond and MadgavJcer, A.J.Cs.). 
Ratansing SULABSING V. Hanikram CHATO 

20 S.L.R. 220= A.I.R. 1927 Sind 219. 
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Father— Unyielding property — Difficult to 

manage — Proceeds applied to extension of existing 
family business — Sole is binding on sons. 

Under the Hindu Law a transfer can be made 
by the manager of a familyeither for legal neces- 
sity or for the family benefit. A transaction which 
is entered into by the father manager of a joint 
family for the purpose of disposing of property, 
which yielded a small profit and was difficult to 
manage, and to apply the sale consideration to the 
extension of the existing family business, cannot 
be questioned by the sons. Whether the business 
was not of a speculative nature, the subsequent 
failure of that business affords no criterion for de- 
termining whether the transaction was originally 
a prudent transaction which the manager of a 
Hindu family, and especially a father was entitled 
to make for the family benefit. (Liudsaj/ and Ahn- 
haiya Lai, JJ.). JaqmohaN v. Prag AHIR. 

67 l.C. 27=47 All. 462=23 A.L.J. 209= 

A.I.R. 1926 AU. 618. 

Widow can alienate if prudent conduct of 

business requires it. 

It is a general rule of Hindu Law that a widow in 
possession of her husband’s estate, oannot alienate 
movable or immovable property inherited from 
him except for legal necessity. But in the oouiae 
of management of her husband’s business, she can 
transfer only if the prudent conduct of business 
requites it, the prudent conduct of business amount* 
ing to necessity. The profit or loss on a transfer 
made by a widow is not a test of necessity. (S'fuart 
asidByvest JJ.). Pahalwan Sinqh t). JlWAN DAS. 

59 I.G. 162=42 All. 109=16 A.h.h 41. 

— Alienation— Necessity— Consent of co-paroo* 
ners. 

‘Adult member joining in execution does Hof 
supply evidence of necessity. 

Although the fact that all the adult members of 
a family joined In the execution of a deed Of trans- 
fer is sufficient to supply any lacuna that may 
exist in the evidence of legal necessity, that fact 
alone cannot supply the evidence of legal neoessity 
when there is no evidence of legal necessity on the 
record : 8 Bom. 602 and A.LR. 1924 All. 912, i?e/. 
[Mukerji ond Brnwet, JJ.), SALAMATKHAN v. 
BHAQWAT. 1930 A.L.J. 634= 

A.I.R. 1930 All. $79. 
’ ■ ■ Legal necessity is not conolusivoly estab- 

lished by attestation of other members. (Sulaintan 
and AendaW, JJ,). Sw NATH, v, JAQANNATH. 

A.I.R. 1930 All. 892. 
—One member consenting to sale of family 

, property by anotlier doei &ot mako (oxmec 
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HINDU LAW— Alienation— Necessity— Consent 

of co-parceners. 

21 Cal. 496 (P.C ), Ref 
{Wa 2 xr Hasan Ag. C.J., Misra and Pullan, JJX 
Hiwanchal Singh v ajodhta Singh. 

115 I.C. 433=6 O.W.N. 374=4 Luck. 370= 
„„ A.I.R. 1929 Oudh 285 (F.B.). 

\yhere joint family property is alienated 

assent by other co-parceners is only evidence of 
justifiable family necessity and is of no avail 
except by way of estoppel when admittedly there 
was no family necessity. (Dalai, J.C. and Wazir 
Hasan, A.J.C.). ilT. Kalka Devi v. Ganqa 
Baksh Singh. 68 I.C. 127= 12 o.L.J. 306= 

A.I.R. 1925 Ondh 435. 

Where the transaction is entered into by all 

the adult members of the family it is sufficient to 
raise a presumption of necessity. An amount 
payable under a pre emption decree is a debt for 
which the manager is justified in borrowing 
money on the security of the family property: 
8 B. 602; 33 A. 242: 12 A.L.J. 641, Foil. (Daniels, 
A.J.C.). Shamsher Datt Singh v. lalta 
Singh. 72 I.C. 1000=A.I.R. 1924 Oudh 300. 

It is doubtful whether manager cannot alien- 
ate without express or implied consent of adult 
members: 25 All. 407 (P. C.), Dist. (Macnair, 
A.J.C.). Gopal Rao V. Nemichand. 

61 I.C. 575= A.I.R. 1921 Nag. 129. 
— Alienation— Necessity— Debts. 

■ ■Grandson and great-grandson are bound by 
alienation made to pay grandfather's and great- 
grandfather's debts which are neither illegal nor 
immoral: 7 A.I.R. 1926 P.C. 105, FolV(Stuart, C. J. 
and Wazir Hasan, J.). JANQ BAHADUR Lal w. 
Bhaja Raghunah Singh. 98 I.C. 1053= 

2 Luck. 401 = 13 O.L.J. 833=3 O.W N. 930= 

A I R. 1928 Oudh 43. 

Alienation by manager other than father for 

payment of a time-barred debt, is not for legal neces- 
sity and henu is not valid. 

A mere manager of a joint Hindu family not the 
father, has no power to alienate the property in lieu 
of any antecedent debt of his own. An alienation 
by a managing member can only be upheld if the 
transfer is for legal necessity or for the benefit of 
the family. An alienation by the managing member 
of the family cannot bo said to have been for legal 
necessity, if the legal remedy to recover the debt 
has become time barred: A.I.R. 1924 All 551 (F.B.), 
Dist.(Sulaiman and Mukerji, JJ.). JHABBU Ram v. 
BAHORAN Singh. 91 1.0.1023= 

A.I.R. 1928 All. 243. 
— Alienation— Necessity— Father. 

—— Where father relinquishes tho equity of re- 
demption to the mortgagee in possession and the 
relinquishment is not for necessity or for the benefit 
of tho family, sons are not bound by it. (Batierji 
and -King, fj.). SIANGABI Pebshadu. BabuRam. 
116 I. C. 875 = 51 All. 659 = 1929 A.L.J. 393 = 

A. I. R. 1929 All. 368. 

.Alionation by father— A very small portion 

of the consideration not for necessity— Alienation 
should bo uphold. A moneydecreo should be given 
to the plaintin for the amount not covered by 
necessity: A.I.R. 1925 All. 624 (F.B.); A.I.R. 1925 
All. 321 and A.I.R. 1922 P.C. 307. Foil. (DaUil 
and Pullan, JJ.). Bishambhar Nath i>. Madhuri 
bARAN 824 (AM.). 

Minor— Morigag’ bv father ns manager with- 
out l.rg.il nocessity-bubHcqucnt mortgngo-Subso- 
quimt-mortgagoe c« deeming prior mortgage is not 
entitled to oJaim money paid for redoeming prior 

iu guH by t'O Bot QBido subso^uQUt 


HINDU LAW— Alienation— Necessity— Father. 

mortgage. (TVa^ir Hasan and Heave, A.J.Cs.), 

Partab Singh v. Shamsher Bahadur Singh 

87 I.C. 66 = A.I.R. 1925 Oudh 708! 
Mortgage executed by father for legal neces- 
sity would be binding on the joint family property 
in spite of the fact that the son was not properly 
represented in suit on the mortgage: 37 A. 179. Foil.', 
A.I.R. 1923 Patna 242, Hot foil. (Daniels and 
Dalai, JJ.). CHANDRADIP ZAVARI v. BABU 
Jadunandan. 79 I.C. 1041 = 5 L.R.A. Ciy. 366= 

A.I.R. 1924 All. 573. 
Where a Hindu father sells ancestral pro- 
perty for the discharge of bis debts, if the applica- 
tion of the proceeds is satisfactorily accounted for, 
the fact that a small portion is not accounted for 
will not invalidate the sale. As to what would be 
a bulk depends on the facts of each case. A sum 
of Rs. 3,000 out of a total of Rs. 3,500 is a bulk of 
the consideration. Having regard to decisions it 
will be difficult to hold that Rs. 500 is a trifling 
amouut. (Lindsay and Eanhaiya Lal, JJ.). 
NATHURam V. KANHAIYA LAL.'SO I.C. 226 (All.). 
Compromise decree is no belter than a trans- 
fer. 

A compromise decree obtained against the father 
in a suit on mortgage by father is in reality no bet- 
ter than the transfer itself, and the mere existence 
of the decree cannot deprive the sons of their rights 
in the joint family property and therefore the 
mortgagee-decree-holder must prove that the debt 
was contracted for valid necessity or for payment 
of an antecedent debt. (Dalai, A.J.C.). Ram DAYAD 
V. Nimar Singh. 80 I.C. 492= 

26 O.C. 355=11 O.L.J. 380 = 
A.I.R. 1924 Oudh 133. 

A father, as manager of a joint Hindu family 

has not a general right to deal with joint family 
property by way of sale or mortgage, oven though 
the money raised is used by him in some business 
by which he expects to make more money. Where 
a mortgage of family property by a father is sought 
to be enforced the burden lies heavily on the person 
seeking to enforce it of proving the existence of 
legal necessity for the transaction. (Piggott and 
Ookul Prasad, JJ.). GANGA PRASAD V. RAM 
SARUP. 60 LC. 68 (All.). 

Money borrowed for paying purchase money 

under pre-emjytion decree is not for paying antecedent 
debt or for legal necessity. 

To find whether a certain transaction is binding 
on the family or not, its nature must he examined 
at the date of the transaction and it should not be 
judged by what happened later. (A.I.R. 1928 All. 
403, Foil.). A mortgage of ancestral property by a 
father to pay the purchase money under a pre-emp- 
tion decree is not for paying an antecedent debt or 
for legal necessity and is not justified : A.I.R. 1928 
All. 454 (F.B.). Expl. ; A.I.R. 1925 All. 333, Appl. \ 
A.I.R. 1923 All. 298, Bel. on ; 83 All. 242 and 
36 All. 17. Not foil. (Hears, C.J. and Mukerjt, J.), 
KISHEN SAHAI V. RAGHUNATH SiNGH. 

116 I.C. 488 = 51 AH. 473* 
1929 A.L.J. 110=A.I.R. 1929 All. 139. 

Legal necessity docs not mean actual compel- 
ling necessity. » a v 

/’azf'Afi, J.— Tho term 'necessity' is not to be 
understood in the sense of what is absolutely 
indispensable, nor actual compelling necessity is 
to bo the solo test of tho validity of an alienation 
by tLo manager of » Hindu family* If it CB,n be 
shown th.at the transaction as a whole was bene- 
ficial to the interests of tho family, the tranBaotion 
>YiUboh0ld to bo valid and binding on the other 
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HINDU law— A lienation— Necessity— Father. 

members : 6 P.L J. 622. Bel. on. [Boss and Fail 
AH. JJ.). JAN Mohammed v. bikoo mahto, 
116 I C. 33=7 Pat. 798=10 P.L.T. 811- 

A.I.R. 1929 Pat. 130. 

■ ' -Mortgage for entering into a chit fund trans- 

action isnot justified. 

The father may mortgage his son’s share for 
necessity or for a benefit to be conferred on the 
joint family, but a chit fund is not like the 
ordinary transaotions of a Hindu family. It bears 
no resemblance to money borrowed for maintaining 
the family, for performing the marriages or upa* 
nayanam, or paying the Government revenue, or 
educating boys in the family, or paying of antece- 
dentidebts. There is the pobsibility that chit fund 
transaction may end in profit, but it is not a trans- 
action for which the father oan mortgage his son’s 
share. {Ramesam, J.). NATESA AIYAR t>. SAHAS- 
BANAMA Iyer. 103 I.C. 814= 

A.I.R. 1927 Mad. 773 = 53 M.L.J. 550. 

Alienee to prove legal necessity or reasonable 

enquiry on his part. 

Where property has passed out of the hands of 
the family either in lieu of an antecedent debt or 
under an execution sale in respect of a debt of the 
father the sons oan only recover the property by 
showing that the debt was either illegal or 
immoral, but this rule does not apply to a sale for 
cash. When a transaction such as this is impeach- 
ed by the son it ie for the creditor or transferee in 
the first instance to prove either legal necessity ox 
at least such inquiry as would have satisfied a 
prudent man that the necessity existed, and the 
same rule applies where the defendant is not the 
original transferee but a pre-emptor. {Daniels, J.). 
CBANDRIEA SlNQH V. BHAQVAT SlNGH, 

83 LG. 64=4 L.R.A. Civ. 545= 
A.l.B. 1924 All. 170. 

Improvident agreement by father — Sons are 

not bound by^Existence of antecedent debt does not 
of itself justify aHenaUon of whole property^All 
adult members executing mortgage— There is a pre- 
sumption of necessity. 

Where the father as manager entered into an 
a^eement to sell immovable properties the facts 
he himself repented of it, and that his sons 
^ 88 ®^ to be allowed to contest the suit brought 
with the object of enforcing it, serve to raise a con- 
siderable presumption that the agreement was an 
^provident one. The existenoe of the antecedent 
debt cannot of itself be regarded as justifying the 
father and manager of joint undivided Hindu 
mmily, in patting with practically the whole of 

tne injmoyable property belonging to himself and 
his sons for inadequate price. In the case of an 
alienawon of joint family property effected by the 
concerted action of all those members of the joint 
i^ily who had attained majority at time, 
tuere is a very considerable presumption in favour 
of such alienation having been made for real 
family necessity. If the father did what many 
men difficulties do, namely, entered into an 
improvident transaction to rid himself of his im- 
mediate embarrassment, without due regard to the 
.neoessltie^ pf.fjhecase and tho interests of the 
mwr members of the family, the puxtffiaser must 
De Held, on principle to have taken such risk as 
jWas involved in the transaction into whioh ho 
{PiggoU and Walsh, JJ,). GoviND Dass 

■P* Bam Pbaban lokia. 68 I. o. 307 - 

■ » ... : A.I.R. 1923, AU. 288. 

fthtebedent debts dde lib 
oouBUtutes valid nebeBsity, {5cbi(- 


HINDU LAW— Alienation— Necessity— Interest. 

Smith and Fforde, JJ.). MT. BASANTI V. CHANDA 
Singh. 77 I.C. 475= A.I.R. 1923 Lah. 602. 

—Alienation— Necessity— House repairs. 

House repair ts necessity — Creator not bound 

to estimate the sutn required. 

Expenses incurred lor the repairs to a bouse would 
be regarded as "necessity.” But in such cases it 
would be exceedingly difficult for any person 
advancing money for repairs to a building to be 
called upon to have an estimate prepared of the 
sum required for the proposed repairs. It would be 
sufficient if it is proved that enquiries were made 
and that it had been discovered that repairs were 
actually going to be made and that steps were being 
taken to have the repairs made:A.l.B.192d Lah. 240, 
Foil. {Broadway and Jai Lai, JJ.). Saliqbau v. 
Mohan Lal. 90 I.C. 143=7 L.L.J. 470= 

26 P L.R. 708= A.I.R. 192S Lah. 407. 

—Alienation— Necessity— Interest. 

Interest at one percent. — Failure to pay at the 

end of the year — Interest to be added to t}ie principal 
— Stipulatxon not unreasonable. 

If manager mortgagor agrees to pay an abnormally 
high rate of interest, it is the duty of the mortgagee 
to satisfy the Court that the mortgagor could not 
have raised money at a lesser rate of interest or that 
the rate agreed on was otherwise justified. But if 
the rate ot interest is prima facie reasonable it may 
be considered to be justified. 

Where two brothers, who are members of a joint 
Hindu family between themselves and their sons, 
mortgage property agreeing to pay interest at 1 per 
cent, per mensem and further stipulate that if In- 
terest is not paid at the end of a year it shall be 
added to principal, and interest at the contraotual 
rate is to run on the aggregate amount of principal 
and interest, such stipulation is not unreasonable: 
A. I. B. 1919 P. 0. 12 , Expl. {Sen and Ntamalullaht 
JJ.). Bajrangi MisiB V. Padabath Singh. 

124 I.C. 759 = A.I.R. 1930 All. S04. 

Necessity for high rate of interest must be 

proved. 

Fazl AH, /. — In the case of a mortgage executed 
by the manager, the mortgagee mus^t prove neoesslty 
fox borrowing at a high rate failing whioh the Court 
has power to award a leasouable rate of interest: 
A. 1, B, 1919 P« 0. 12, Bel. 05 . (Boss and Fasti, 
IJ.). Jan Mohammad v. Bi£00 Mahto. 

116 I.C. 33=7 Pat. 798=10 P.L.T. 811= 

A.I.R, 1929 Pat. 180. 

— Bate of interest for mortgage exorbitant— 

Mortgagee must prove necessity for loan and alsO: 
for the rate of interest and terms ; A.I.R. 1919 
P.C. 12, Foil. {Stuart, C. J. and Boki, J*,). JOTAN 
Singh v. Mahadey Prasad. 

100 I.C. 686= A.I.R. 1927 Oudh 674, 
Mortgage of joint property by Manager- 

Party supporting mortgage must prove that oondi- 

tioQB imposed wore reasonable under the oicoum- 
stances in addition to showing neoessity for the 
loan: 41 All. 571, Foil.; A.I.R. 1923 P. 0. 67, Bef, 
(TFastf Basan, J.C.). Mannu LALu. BISK- 
AMHAR Nath, 79 I.C. 38 = 11 O.L. J. 415= 

A.I.R. 1924 Oudh 378, 

AntecedefU debts do not Mnd sons and grand* 
sons only %f they are illegal or itnmoroi— ,B*or6i<ant 
Tuw<^ rate Of inferesf is not illegal or immoral. 

It 18 only m oases where elements of iuBtifvina 
neoessity or benefit are laokiug that the dooteiue 

«ie only 
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HINDU LAW— Alienation— Necessity— Interest. 

exception only exists incases where the debt was 
contracted for an illegal or immoral purpose or 
where the obligation arises from some illegal or 
immoral transaction. An exorbitant rate of in- 
terest ruinous to the joint family should not be 
regarded as an immoral transaction. (Dawson- 
Miller, C.J. and Foster, J.). KULDIP Sahay r. 
Ram BUJHAWAN Mahto. 83 I.C. 385 = 

3 Pat. 425=5 P.L T. 115= 
A.I.R. 1924 Pat. 454. 

Manajer^Legal necessity for rate of interest 

must also be proved by creditor. 

It is incumbent on those who support a mortgage 
made by the manager of a joint family to show, 
not only that there was necessity to borrow, but 
that it was not unreasonable to borrow at some 
high rate and upon hard terms and if it is not 
shown that there was necessity to borrow at the 
rate and upon the terms contained in the mort- 
gage, that rate and those terms cannot stand. But 
the Court should reduce the interest only by the 
extent to which the authority is exceeded, 
son and Wazir Sasan, A.J.Cs ). BasaNT R.tl v. 
Kesho Ram. 74 I.C. 346=9 O L.J. 612 = 

A.I.R. 1923 Oudb 139. 
■ Necessity both for loan and the rate of interest 
must be proved. 

It is incumbent on those who support mortgage 
made by the manager of a joint Hindu family to 
show not only that there was necessity to borrow, 
but that there was necessity to borrow at a rate of 
interest in excess of the ordinary commercial rate 
and upon hard teims, and if it is not shown that 
there was necessity to borrow at the rate and upon 
the terms contained in the mortgage, that rate and 
those terms cannot stand. 

Simple interest at the rate of 1 per cent. per annum 
is a lair commercial rate in absence of special 
circumstances justifying a higher rate where the 
security is ample. (Lord Parmoor.) Ram BHUJA- 
WAX V. V. NatHU Ram. 71 LC. 933 = 

2 Pat. 285 = 25 Bom.L. R. 668= 
1923 M-W.N. 382 = 38 C.L.J. 25 = 
4 P L.T. 29=32 M.L.T. 129 = 50 l.A. 14 = 
28 C.W.N. 446=18 M.L.W. 767= 
1 Pat.L.R. 445 = 4 L.R.P.C. 75 = 
A.I.R. 1923 P. C. 37 = 44 M L.J. 615 (P.C.). 
Alienation by manager— High rate of interest 

—Creditor must prove necessity for the loan as well 
as for the high rate of interest. 

But when a contract entered into by a head 
member Or a Karta of a joint Hindu family is 
sought to be enforced against the other members 
on the ground of necessity, it must be shown not 
only that there was the necessity, to borrow the 
principal sum but that the rate of interest agreed 
upon was also a necessity ; in other words, that it 
was impossible for the Aarfa or the head member 
to obtain the loan for family necessity except at 
the rate of interest agreed upon. The creditor lo 
such a case has not only to show that there was a 
family necessity so as to bind the members of the 
family on behalf of the parties to the contract with 

respect to the loan advanced but that the rate of 
interest was the market or commercial rate. He 
will not bo entitled to enforce a higher rate of m* 
terest acainst the other members and to make the 
joint family properties liable for interest 
hiclier than the current market rate of interest:^ 
\IR VJ'S P C. 37 Foil. (Jwala Prasad ana 
‘poss.'jj.h Mahadeo Prasuad «« 

2 Pa?; 488.4 P.L.T. 707. A.I.R. 1924 Pftt- 71. 


HINDU LAW — Alienation— Necessity— Litiga- 

The interest on a debt is nothing but a nor- 
tion of the debt itself. (Hallifax, A.J.C.). ANAnd 
RAO V. SaraswatibAI. 71 I.C. 532=s 

6 N. L. J. 115= A.I.R. 1923 Nag. 129. 

In the case of a mortgage, interest at 9 per 

cent, compound interest is excessive and would not, 
in any event be enforced by Court. (Piggott and 
Walsh, JJ.). GOVIND Dass v. Ram Charan 
Lonia. 68 I.C. 307= A.I.R. 1923 All. 239. 

—Alienation— Necessity— Litigation. 

— ^ pebts incurred by a female heir for frivolous 

litigalicn are not for legal necessity, 

A female heir is not justified in jeopardizing the 
reversion by incurring debts for the prosecution of 
a frivolous litigation affecting the estate and can- 
not be allowed to saddle the reversion with the 
risks of a speculative venture. Debts incurred for 
the purpose of prosecuting such litigation will 
bind only her life-interest and will not affect the 
interest of the reversioners. (Sen and Niamatul' 
lah, JJ.). Raghubir Saran v. Ram Saran. 

114 I.C. 33=26 A. L.J. 825 = A.I.R. 1928 All. 651. 

Alienation by widow — Costs of litigation— 

When " necessity.” 

Costs of litigation are not always legal necessity. 
If the costs had been incurred for the purpose of 
protection of the estate and the limited owner had 
incurred debts for the purpose of meeting these 
costs then only the costs of the litigation could be 
considered as legal necessity. (Cuming and B. B. 
Ghose, JJ.). Upbndra Nath v. Kiran Chandra. 
97 I.C. 149=48 C.L.J. S62=A.I. R. 1926 Cal. 1046. 

Widow — Alienation for ea^enses of litigation 

— Must not be a decree to raise more money than 
necessary— Reversioner's act necessitating loan — 
Reversioner should not complain of rate of interest. 

Where money is borrowed for meeting expenses 
of litigation it is impossible for a widow to satisfy 
the creditor as to the actual amount she mast borrow 
for meeting the future expenses of litigations. In 
a case like this the Court should be satisfied that 
legal necessity existed and that the sum lent was 
not unreasonably large. The transaction should 
be shown to be genuine and free from doubts of 
collusion between the creditor and the widow for 
raising a larger sum than was really needed. The 
interest of the reversioner should no doubt be 
protected but at the same time the widow should 
not be hampered by unreasonable restrictions in 
raising money when legal necessity exists. When 
the main necessity for the loan is brought about 
by the wrongful act of the reversioner himself he 
should not be heard to complain of the high rate of 
interest more especially when he made no attempt 
to show that money was available to the widow at 
a lower rate of interest than was charged in the 
bond. In such cases the amount of costs actually 
awarded to the widow should not bo taken as basis 
because every one acquainted with the costs of 
litigation in this country knows that the actual 
amount which a successful litigant gets as costs 
allowed by the Courts is much less than the actual 
amount spent bv him. (Cuming an4 Chakravartt, 
JJ.). TARAPRASAD saw V. MADHU9DDAN GIRL 

-Alienation by manager— Cost of necessary 

litigation is legal necessity. hv 

A managorcan alienate joint family property by 

^ay of sale or mortgage ^ 

of litication which became imminent and absolutely 

necessary in the circumstances then existing. 
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HINDU LAW — All^natioa— Nflcesaity— LUlga- 
ilon. 

44 CaL186 (P.C.); 40 All. 171 (P.O.) and 43 Mad. 541 
(P.O.), on, (Kinkhede, Offg. d.J-0.). 

KALOOSINGH ti. MT. SUNDESABAI. 9S I.C. 707» 

A.I.R. 1926 Nag. 449. 

- . - Alienation by widow—Defendvng title to pro- 
petty no longer hers is no legal necessity. 

Where the widow was uncertain as to what pro- 
perty was in her posaession but filed a suit for 
certain property as being in her possession. 

Held, that in the circumstances of the case it 
was impossible to say that she bad legal justi* 
fioabion for spending money in defence of property 
which at the time of the expenditure had ceased to 
be hers. ' {Dawson-Miller, C,J. and Foster, J.), 
RAM Karan Mahto v. Dahub Mabton. 

96 I.C. 231 = A.I.R. 1926 Pat. 490. 

— ^-‘-‘Pre-emption is not legal necessity. 

Any act for which the character of ‘legal neoes* 
sity* or 'benefit to the estate’ can be claimed must 
neoessaiily be a defensive act, something under* 
taken for the protection of the estate already in 
possession, not an act done with the purpose of 
bringing fresh property in possession and which 
may or may not be successful under the chances 
attending upon litigation. So, a Hindu father 
Qsnnot encumber joint ancestral property to acquire 
the necessary funds to pre-empt other property, 
(Hfedrs, C.J. and Piggott, J.). Shaneab Sahi v. 
BAIOHU ram. 86 I.C. 769=47 All. 381= 

23 A.L.J.:204=6 L.R.A. Civ. 214= 

A.I.R. 1925 All. 333. 


’Money borrowed by member to defend himself 

from criminal charge, is necessity. 

U a member of a joint undivided Hindu family 
is standing his trial on a serious charge of mur- 
derand wants funds to defend himself and raises 
funds by creating a charge on the family property, 
be does so under necessity which may be called 
legal necessity under the Hindu Law. There is no 
diSerenoe in principle whether a harta of the 
family or a younger member of the family borrows 
money by hypothecating the family property in 
case he is in trouble in order to defend himself. 
{Rafique and Piggott, JJ.). RAM RAGHUBIB LAL 

V, DIP nabain Singh. 71 I.C. 749= 

21 A.L.J. 168 = 45 All. 311=4 L.R.A. Civ. 380= 

A.I.R. 1923 All. 267. 
■ Expenses of litigation in respect of abduo- 
tioa of alienor’s wife is a necessity— An alienee 
who pays antecedent debts, if he acts honestly 
and makes proper enquiry whether the debts are 
actually due is not responsible if be has bean 
deoeivedi A just debt inourted for a ueoassary 
purpose is always binding irrespeotive of the in- 
come and means of the alienor and just debts are 
debts which are actually due and are not immoral 
or illegal or opposed to public policy and not con- 
tracted as an act of reckless extravagance or wanton 
waste or with the intention of destroying interests 
of the reversioners. An alienee discharging an 
toteoedent debt is not required to make an inquiry 
into the nature thereof. (Broadway, J.). ANOKH 
Singh v. sapoean Singh. 79 i.o. 98o= 

A.I.R. 1923 L&h. 660, 


■Money borrowed by a sonless proprietor o 
the Beouiity of ancestral land to enable him t 
reap'fchc benefit of a decree lor pre-emption is a 
aotljof good management and the loan must be hel 
no '-’have been raised for valid neoesalty 1 
168 P.- W. B. 1912; 192 P.L.R. 1012, F6U. 
65.P.B. 1907; fl08.PiI*. R. 1908; 146 19Cfl 


H ! NDU LAW- Alien atlon— NeceskUy— Hapilage. 

Distinguished. (Scott-Smith and Fforde, JJ.), 
Pbatab Singh t>. Hakim Singh. 

75 I.C. 87=4 Lah. 171=6 L-L.J. 998^ 

A.I.R. 1923 Lah. 480. 

—Alienation— Necessity— Maintenance. 

The rule that alienation for future mainte- 
nance is not allowed by Hindu Law is not an inflexi- 
ble rule : 9 S.L R. 69 and A. I. R. 1929 Lah. 817, 
Bel. on. (Teh Chand and Agha Saidar, JJ.). RALEA 
Ram V. Qovabdhan Das. 

A. I. R. 1930 Lah. 679. 

Alienation for future maintenance. 

An alienation by widow for her own maintenance 
is justified but she cannot auticipate wants by 
raising money in order to meet the expenses of her 
future maintenance. (Shidi Lai, C. J. and Broad^ 
way, J.). BALI Ram v. Daya Ram. 119 I.C. 417= 

A.I.R. 1929 Lab. 678. 

Alienation by father to provide funds for 

maintenance of family — Son's share can be sold. 
(Devadoss, J.). SRINIVASA AIYANGAB v. ALAMELU 
AMMAL. 101 I.C. 571 = A.I.R. 1927 Mad. 715. 


■ - Maintenance of widowed sisters of husband 
is legal necessity. 

Debts contracted to maintain widowed Bisters of 
husband who ^?a8 maintaining them in his lifetime 
are for legal necessity justifying alienation by 
widow. (Qreaves and B.B. Ghose, JJ.). SailabalA 
DEBI V. BAIEDNTHA NATE. 91 LG. 186 = 

A.I.R. 1926 Cal. 486. 
—Sals by widow for future maintenance — Whsn 
valid. 

There is no hard and fast rule that a widow can- 
not alienate property for future maintenance. 
Each case would depend upon its oiroumstances. 
If there is no other property and the only property 
is not capable of yielding any appreciable income 
she is entitled to soli it for maintaining herself 
9 M. L. T. 807, List. (Devadoss. J.). KDTHALINGA 
MUDALIAB V. SHANMUQA MUDALIAB. 

921. G. 989=23 M.L.W. 373= 
1926 M.W.N. 274=A.1.R. 1926 Mad. 464= 

50 M.L.J. 234. 

The support of dependent relations in the 

family would be a part of the family necessity. 
(Afttfcerji and Dalai, JJ.). DABBAbi LAL v. Gobind 
BARAN. 80 I.C. 31=46 All. 822=22 A.L.J. 753= 
5L.R.A. Clv.856 = A.I.R. 1924 All. 902. 

Widows — Sale for maintetxance. 

Where the husband left a large area of land 
which was not very productive and the widows did 
not appear to have been able to live on it without 
becoming involved in debt, the charge created by 
the mortgages cannot he regarded aa being without 
necessity. (De Rossignol and Wilberforce, JJ.), 

Aeuba V. Shivdeo Singh. 4 l. L. J. 45= 

>1. *. » „ A I R. 1932 Lah. 61. 

— Alienation-Necessity— Mappiage. 

Expenses for sister’s marriage of minor are a 

valid necessity. (Tek Chand and Agha Haidar, JJ.), 

Pbabhc dayal V. Balla Rani, si p.l.r. 198= 


, .... , A.A.R. laau Lan. b72. 

Mortgage- debt sneurred byfatlwrfor his fourth 

marriage « not for family necessity— Debt is nol 
binding on son. 


legitimate family purpose it must be felt as sut 
by every member of the family. 

The fourth marriage of a father cannot be a lei 
timate family purpose. * 

Where a Hindu father, who w between 40 ai 

« years of age, and had a minor son nine yea 
old. mortgaged the entire family property for a oo 
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slderation of Rs. 4,000, borrowed in connexion with 
his fourth marriage for payment to the bride’s 
mother as bride’s price, 

Ssld, that the mortgage debt was not incurred 
for a legitimate family purpose and that the 
minor’s share of the mortgaged property was not 
liable for the debt: 32 All. 575, Diss. from ; 32 Bom. 
81 and 84 Mad. 422, Dist\ 22 Bom. 658; 23 All. 495 
and 82 Mad. 185, Ref. {Niyogi. A. J. C.). Onkae 
t>. KISANSINQH. A.I.R. 1930 Nag. 2S2. 

Widow — Divorco by daughter is not legal 

necessity. 

Under the Hindu Law, no doubt, the marriage of 
a daughter would be a legal necessity justifying 
the alienation of property by a widow. A divorce, 
however, is against the policy of Hindu law, and 
there is no precedent which would justify the 
Court in bolding that a divorce may be regarded 
as a legal necessity. (Fawcett, Ag. C. J. and Mirza, 
J.). Tangeva u.’Govindappa. 

143 I.C. 42=30 Bora.L.R. 1445= 
A.I.R. 1928 Bom. 495. 


A son who succeeds his father must main* 

tain his unmarried sister and marry her. A sale 
of ancestral property by a son on his father’s death 
to marry his sister is for legal necessity. (Addison, 
J.). MOKHA V. ALFA. 110 I.C. 432 (Lah.). 


■ Widow— Alienation to meet marriage ex- 

penses of the nearest reversioner— Alienation Is 
justified unless contrary is proved ; 20 C.W.N. 734, 
Dist. (Devadoss, J.). 8EVU Vandayan n. Nara- 
YANASWAMI lYBB. 

97 I.C. 774=1926 M.W.N. 706= 
A.I.R. 1926 Mad. 1078. 


Alienation by widow to provide for dowry of 

daughter is for necessity—Reasonableness of dowry 
amount. 

A widow is not only entitled, but is bound to 
arrange for the marriage of a daughter who was 
unmarried at the time of the husband’s death, to 
arrange as good a marriage as the father would 
have wished to arrange had he been alive, and that 
she is justified in making substantial aliena- 
tions of the family property for the benefit of the 
daughter, as, according to the Hindu Law the 
arranging of a suitable marriage for a daughter 
would confer religious benefit upon the deceased 
husband. 


In a case in which there are no sons, there can- 
not be any hard and fast rule as to the proportion 
of the estate which may fairly bo alienated to pro- 
vide a dowry for such a daughter, and the reason- 
ableness of the dowry can only bo decided on the 
oiroumstances of each particular case: A. I. R. 1924 
All. 23, Appr. (StiMrt, G. J. and Basan, J.). 
MADHO PRASAD V. MT. DHBMBA.7 KUAR. 

95 I C. 574=1 Luck. 477 = 
13 O.L. J. 627 = 3 O W N. 529 = 
A T R 1926 Oudh 425. 


Widow— Daughter’s marriage— Widow is not 

bound to spend her private funds-Sho may alien- 
ato her husband's property. {Suhrawardy and 

SATISH H«I- 

PADA DE. a I p IQoa Cal. 689. 


Expenses for marriage of daughter of a sepa- 

rate oo-paLuer are not “"'“f 

69° 6 lTa* cl.® S3°6= 
i.I.K. 1991 All. 929. 


HINDU LAW— Alienation — Necessity — Partial 
necessity. 


—Alienation— Necessity— Partial necessity. 

Substantial portion for necessitif—Due enqui- 
ries made — Consideration adequate — Sale should he 
upheld. 

The mere fact that a part of the consideration, - 
however small, is not substantiated by legal neces- 
sity would not necessarily nullify a deed or show 
that there was no justification for its execution. 
The material question that has to be considered is 
whether the sale itself was for the legal necessity. 
And if on such consideration it is found that the 
substantial portion of the consideration was for 
legal necessity, that due enquiries as to legal neces- 
sity were made by the purchaser, and that the con- 
sideration was adequate, even though the purchaser 
may not be in a position to prove how the surplus 
was applied, the sale-deed can be upheld: A. I. R. 

1927 P.C. 37. Foll.\ 1 LA. 321 (P.O.) and A.I.R. 1927 
P.C. 246 : A.I.R. 1929 P.O. 143, Ref, (Sulaiman 
and Kendall, JJ.). Sbi Nath v. Jagannath. 

A.I.R. 1930 All. 292. 

Alienation of several plots of land — Only some. 

plots covering amount of legal necessity— Court can 
release rest of property. 

Where legal necessity has not been shown for the 
entire sum borrowed in consideration of transfer 
but for the part only and the property is composed 
of several separate plots of land out of which some 
one or more can be sold for the amount of legal 
necessity the Court oan while maintaining the 
alienation of such plots return the others to the 
sons. (Dalai, J.). Ram Karan Singh u. Shiv 
Harakh Singh. A.I.R. 1930 All. 93. 

Mother sold son's property for purchase of 

some other property, marriage of her daughter and 
for maintenance. A person was added as surety to 
the sale-deed. Necessity was proved only fora 
portion of the consideration (for Rs. 1,600 out of 
Rs. 2,500). 

Beld, that the insertion of the surety’s name 
was by no means a suspicious circumstance. It 
might have been no more than a reasonable precau- 
tion against the undoubted risk that the minor 
might later on repudiate the sale as being for want 
of necessity. 

Held, further that the proper course under the 
oircumstances was to allow the vendees to retain 
the property on condition of paying back the sum 
for which necessity had not been proved with in- 
terest from the date of the sale up to hearing of 
the appeal : A. I. R. 1927 P. 0. 121 and A. I. R. 

1928 Mad. 226, Rel. on. (Tek Chand and Agha 
Baidar. JJ,). Rallaramv. Govardhan Das. 

A.I.R. 1930 Lah. 679. 


Father — Due enquiry by vendee as to neoes- 

jity — Sale for adequate consideration Legal 
locessity proved as to three-fourths of ooasidera* 
:ion— More fact that vendee could not prove ^^ter 
14 years the manner of application of one-fourth 
jonsideration by vendor, was held not Bum<nent to 
,et aside sale : 6 M.I.A. 893 ; A.I.R. 1926 P O- 105; 
\.I.R. 1927 P.O. 37. on ; 25A11. 330; 27 All. 

194; A. T.R. 1928 All. 248and A.I.R. 1925 All. 824, 

leld disapproved by A.I.R. 1927 P.O. 37. 
ot Sanderson.) RAM SONDAB LAOHHMI 

^JARAIN. 116 I.C. 608=1929 A.L.J. 561- 

33 C.W.N. 699 = 31 Bom.L.R. 80S- 
30M.L.W. 24=6 O.W N. 810= 
1929 M W. N. 463=81 All. 430= 
A.I.R. 1929 P.C. 143=87 M.L.J. 7 (P.C ). 

Manager-Sum not proved, for legal 

jot exceeding one-third-Sale is valid. A.I.R. 1927 
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HINDU LAW— Alienation — Neceisity— 
necessity. 

P.O. 87; A.I.R. 1927 P.G. 121 and A.T.R. 1927 P.C. 
246, {Mirza atid Baker, SiTA- 

RAM V. SITARAM RAGHONATH. 114 IX. 245 = 
aOBom. L.R. 1623= A.I.R. 1929 Bom. 55. 

■When the sum for which no valid necessity 

is proved is only a small portion out of the con- 
sideration, the criterion for determining whether 
the sale should be set iside and decree for posses 
sion should be granted conditionally on payment 
of sum constituting valid charge is whether the 
sale transaction was necessary. {Bhide, J.). 

WARYAii Singh v . indar Singh. 116 1 c. 306= 

A.I.R. 1929 Lah. 242. 

■■ Widow selling husband’s property — Part of 
consideration only for legal necessity — Beal ques- 
tion on which validity of sale will depend is 
whether it was for a necessary purpose— Proportion 
between the two pacts of consideration will only 
he one of the items to be considered, in determining 
the validity : A.I.R. 1927 P.C. 37, Ref. {Phillips 
J.). KBISHNATYA V. KOTTAYYA. 119 I.C. 717 = 

A.I.R. 1929 Mad. 449. 

Decree — Form of— Suit by two sons to re- 
cover possession of joint family field, sold by 
father — Finding that part only of consideration 
for sale binding on sons— Decree should be passed 
directing delivery of possession of whole field by 
vendee on payment of 2/3rd consideration found 
proved fornecessity, and should contain declara- 
tion that vendee has acquired 1/Srd share of father 
and is entitled to obtain possession thereof in suit 
for partition : A.I.R. 1929 Nag. 60, Rel. on ; A.T R. 
1924 Nag. 109, Ref. (Subhedar, A..J.C.). SUBAJ MAL 
v. BAPUBAO. 121 I.C. 43=A.I.R. 1929 Nag. 311. 

Necessity found as to 91 of the value of pro- 

^rty sold — Widow acting fairly and parcluiser act- 
ing honestly — Sale is binding on reversioner. 

In such a case the question to be considered is 
whether the widow has aoted fairly towards the ex- 
pectant heirs and whether the person who dealt with 
her, also acted honestly and in good faith, when he 
entered into the transaotion in question after rnnk- 
ing due enquiry, or under the bona fide belief that 
an accredited necessity did exist, and whether the 
price offered by him was "adequate and not un- 
reasonably low." If the answer to this question is 
in the affirmative, the transaction has to be upheld 
as binding as against the persons at whose option 
it is liable to be affirmed or disaffirmed after the 
death of the widow : A.I.R. 1927 P.C. 37 ; A.T R. 
1927 P.C. 121 ; A.I.R. 1927 P.O. 246, Foil. ; 18 Bom. 
634 ; 11 Bom. 320 : A. I. R. 1918 P. 0. 118. Ref. 
{KinTthede, A.J.C.). KiSAN v. Tdkaram Tiden. 

„„ , , A. I. R. 1929 Nag. 180, 

— Where the bulk of the money is undoubtedly 

raised for justifiable neoessities the whole trans- 
action should be affirmed. (Das and Ross, JJ.). 

Ambica Pbasad V. Chandbamani Kueb 

117 I.C. 867=8 Pat. 398=10 P.L.T.SOTs 

„ ^ , A.I.R. 1929 Pat. 289. 

Necessity proved for a large portion-^Whole 

transaction should be upheld. 

Where inquiry is made and it is established that 
there is a valid necessity in respect of a very large 
portion of the money raised, there is a presumption 
that the portion not accounted for has been spent 
for proper purposes and for the benefit of the family 
The principle applies to mortgage as well as to a 
sale; A.I.R. 1937 P. 0. 37and 6 M.I.A. 893 (PC) 
Foil. {Das and Adami, Jj,), Hitendba v 
SUKHDEB. 118 I.C. 886=8 Pat. 888= 

. lOP.LT. 79=1. 1. R. 1929Pat.360. 

D. D. VOL, III— 71 & 73 


HINDU LAW— Alienation — Necesfllty— Partial 
necessity. 

Widow selling husband’s property— Part of 

sale-proceeds found for legal necessity but not rest 
—Court cannot set aside sale on condition that the 
amount for legal necessity should be paid to pur- 
chaser for real question to be decided is whether 
the sale was justified by legal necessity : A. 1. R. 
1927 P. C. 37, Foil. (Das and Fail Ali, JJ.). 
RAMASRE V. AMBICA LAL. 

119 I.C. 547=11 P.L.T. 6=A.I.R. 1929 Pat. 216. 

" Voidable meaning of — Alienation support- 
ed by necesi,ity is valid in its entirety^If no necessity 
it i,? totally void. 

The term “voidable" es used with reference 
to alienations of property by the manager of 
Hindu joint family or by female owners possessing 
only a limited interest therein, is not used in the 
sense in which it is used in the Contract Aot, aa 
meaning that the transaction is binding on the 
co parceners or on the reversioners until it is set 
aside by them and that the person who seeks to 
set it aside has to establish that the transaction 
was vitiated, by fraud, uodue influence, misrepre- 
sentation or any other circumstances which would 
entitle a party to a contract to avoid it. It has 
invariably been accepted as a sound canon of the 
Hindu Law that where the alienation is not for 
justifiable necessity it is void and not only voida- 
ble as regards the shares of the other members of 
the family and, where such necessity exists, it is 
valid in its entirety : 85 Mad. 177, Foil. {Ptaniesam 
and Th\Tuvenltataehariar,JJ.). Inthe matier of 
AMIBTBALINQA. 112 1.0. 553= 

28 M.L.W. 634=1928 M.W N. 602= 

A I.R. 1928 Had. 986. 

Sale substantially for necessity — No necessitij 

for ^all portion — Sale is not affected— -Test for up- 
holding such alienation laid down. 

If a sale is found to be substantially for pur- 
poses binding on the family, the mere fact that in 
respect of a small portion of the oonsidt ration no 
necessity has been proved or shown oannot affect 
the sale or the exercise of the power of sale in such 
a case. Each case has got to be determined on its 
owu facts. The principle on which Courts ot law 
can hold whether or not in particular oases aliena- 
tions were substantially for necessity is, that if 
a man of ordinary prudence, who is the ideal of 
the law in respect of his owu property, or in 
respect of property which he is in charge of as 
manager of the family, would in those circumstan- 
ces have alienated the 'property lot the purpose of 
raising the amount required for the interest of the 
family, then it follows that it must bo considered 
as a case where the sale was substantially for 
necessity. If the facts, however, should turn out 
to be that the sale or transaotion was obviously so 
imprudent that no man of ordinary prudence would 
have entered into such a transaction in respect of 
any such property, then it follows that it was a 
case in which the power was wrongly exorcised or 
purported to be. {Srinivasa Aiyanqar and Anantha- 
knshna Ayyar, JJ.). Sathappan Ambalam c 
VADIVELU. 109 I.C. 106=A.I.R. 1928 Mad. 480* 

Where the proportion of the consideration 

not required for necessity was about one-fifth sale 
by father was not upheld : A.I.R. 1924 Nag' 109 
Dist. {EinkhedCt A.JX.). MAUOJiv, Dalpat * 

, 1041.0. 869=A. I.R. 1928 Nag.* 37. 

-- — The prwexple of upholding sale if btilk ef coii- 
Sidcratton xsfor necesHtij—When not applicable 

The principle that if a sale- deed is found 
have been executed fornecessity and the hulk of iS. 
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necessity. 

consideration consists of antecedent debt or was 
jnstified by family necessity, it should not be set 
aside because no legal necessity in respect of a 
minor portion of the sale price has been proved is 
not applicable in the case of a mortgage where the 
father can borrow the precise amount required to 
meet the family necessity. If he borrows more 
money than is required, the sons cannot be made 
liable for the sum in excess of the family necessity- 
19 0.0. 122; 22 O.C. 84 ; 23 O.C. 204 and A.I.r'. 
1927 P. C. 37, Ref.; 15 All. 75 and A. I. R. i926 
Cal. 283, Disf. {Gokaran Nath Misra and 
Srivastava, JJ.). JAi Indra v. Khairatilal. 

113 l.C. 489=4 Luck. 107 = 
5 O.W.N. 836=A.I. R. 1928 Oudh 465. 


■ SmaU part of consideration not proved for 
necessity — Sale should be upheld. 

A sale of joint property will not be set aside 
merely because a part of the proceeds is not proved 
to have been applied to purposes of necessity. The 
real question that has to be considered is this ; 
Whether the sale itself was justified by necessity. 
If the purchaser has acted honestly, if the existence 
of a family necessity for sale is made out, and the 
price is not unreasonably low. he (the purchaser) 
is not bound to account for the application of the 
price: A. I. R. 1927 P. C. 37. Ref. [Lord Shaw.) 
GAUBi Shanker i>. JiWAN Singh. 107 l.C. 4= 
25 A.L.J. 967 = 47 C.L J. 7=1928 M.W.N. 1 = 

4 O.W.N. 1192 = 32 C.W.N. 257 = 
80 Bom. L.R. 64=27 H.L.W. 203 = 
A.I.R. 1927 P C. 246=53 M.L.J. 786 (P C.). 

Alienation by widow — Very small portion of 

consideration found not for necessity— Sale was 
upheld: A.I.R. 1927 P. C. 87 and 121, Appl. 
[Lord Blanesburgh.) SUBAJ BHAM SINGH v. 
SAH CHAIN SUKH. 105 l.C. 257= 

29 Bom. L.R. 1385=32 C.W.N. 117= 
46 C.L.J. 291=A.I.R. 1927 P.C. 244= 

53 M.L.J. 300 (PX.). 
— Wher? the manager effected an alienation of 
the joint family properties and his self-acquired 
property, and the proportionate amount found to 
be for legal necessity is in excess of the proportion 
that the joint family property bears to the self- 
acquired property, the other members who chal- 
lenge the alienation cannot recover any portion 
from the alienee. (Iqbal Ahmad, J.). LACHMAN 
DUBE V. AMBIKA DUBE. 100 I. C. 444= 

A.I.R. 1927 All. 366. 

Alienation by widow — Greater portion of 

consideration for necessity — Alienation cannot be 
challenged : A.I.R. 1924 Nag. 109, Foil. {Findlay, 
JO. MT. JaNI «. BAHU. 102 l.C. 888 = 

' A.I.R. 1927 Nag. 362. 

Small portion not for necessity — Sale when 

avoided. * , 

Even if any small sum of money out of the 

large sale consideration has not been required for 
any legal necessity, the sale cannot be avoided 
unless it were shown that the money was not at all 
paid, and that the consideration which was 
actually paid was not equal to the real value of the 
property. .A.I.R. 1925 All. 624 (F.B.). Ref. (Sulai- 
man and Banerji, JJ.). JADO SiNGH «. NATHU 
RiNr’R I #3 — 

48 All. 592=24 A.L.J. 633 = A.I.R. 1926 All. 511. 

Alienation bv a widow— Sum not required 

for legal necessity being comparatively small— Sale 
should bo upheld— No rule exists that a particular 
arithmetical proportion of consideration should 
be found to be for necessity, to uphold sale ; A.I.R. 


HINDU LAW — Alienation— Necessity— Partial 

necessity. 

1925 All. 624 (F.B.), Rel. on; A.I.R. 1925 All. 324 
Ref. (Dalai and Pullan, J J .) . BHAGWANT Bharti 
t). Rajpat KURMI. 93 l.C. 809=25 A.L.J. 104. 

-The question is if the part unsupported h 'u 

"Mcessity is insignificant. 

When tho sale is only in part supported by legal 
necessity, the proper principle to be applied is not 
whether the bulk of the sale consideration was 
taken for legal necessity, but whether the portion 
which was not taken for the said purpose was such 
a small fraction of the total consideration that it 
might reasonably be left out of account • A.I R 
1922 All. 3-21; A.I.R. 1924 All. 708 and A.I.R. 1^4 
Nag. 109, Ref. (Findlay, Oftq. J.C.). GOVINDA v 
Krishn'AJI. 94 l.C. 1002= A.I.R. 1926 Nag. 341. 

.ilienation by father — One-sixteenth of the 

total consideration found to be not for legal necessity 
— Sale was upheld. 

It is not correct to say that if any part of the 
consideration, however insignificant, was invalid 
and not binding on the plaintiff, as not being in- 
curred for legal necessity, the plaintiff is entitled 
to have the sale set aside. Ou the contrary there 
is plenty of authority for the proposition that where 
the portion of the consideration for which no legal 
necessity can be proved is insignificant the sale 
will stand. 

Where, out of the total consideration, about 
Rs. 6,000 was found to be for legal necessity and 
about Rs. 250 was not, but it was found that these 
Rs. 250 were actually paid to plaintiff’s father. 

Held : that the sale should be upheld and the 
defendant should not be made to refund the sum 
of Rs. 250 and odd: A.I.R. 1922 All. 321, Appr. 
[Lindsay, Kanhaiya Lai and Daniels, JJ.). BAHA- 
DUR Lal V. Kamleshar Nath. 

90 l.C. 988=48A11. 183 = 24 A.L J. 52= 
6 L.R A. Civ. 591= A.I.R. 1925 All. 624 (F.B.). 

Necessity proved for a very large part of sale 

consideration— ^ale was upheld. [Ryves and Daniels 
JJ.). DAULAT V. SANKATHA PRASAD. 

86 I. G. 91=47 All. 355=23 A L J. 55 = 
6 L.R.A.Civ. 167 = A.I.R. 1925 All 324. 


Co-parcener — Sale of ancestral property — 

?hree-fourths of the consideration found to be for 
lecessity — Sale impugned after 20 years — ^Sale 
hould be upheld. (Shadi Lal.C.J. and Le Rossignol, 
r.). JAi Singh v. darbare Singh. 

89 l.C. 302=6 Lah. 137=7 L.L.J.354= 
26P.L.R. 329 = A.I.R. 1925 Lah. 396. 
■Sale is set aside where no legal necessity is 


<roved for considerable portion. 

Where the defendants have succeeded in esta- 
ilishing necessity or antecedent debt with respect 
o a part of the consideratioo the difficulty often 
.rises whether the sale-deed should or should not 
)e upheld. It is impossible to lay down any hard 
ind fast rule which could apply equally to every 
ase; for every transaction has to be considered on 
ts own merits and the Court has to come to a 
indiogon the merits of every case. Where the 
)alance which is not proved t.) have been for valid 
lecessity or autecedont debt is not so insignificant 
IS to be ignored. 

Held: the sale-deed should be set aside on pay- 
nent by the plaintiffs of the sum which has been 
bund to bo a good consideration: 25 All. 330; 
17 All. 494; 32 All. .392; A.I.R. 1922 All. S21,'Foll. 
Sulaiinan and Muherji, JJ.). SANMUKH PANDEo. 
fAGANATH PANDE AND BAMSABAN PANDB. 

83 I. C. 838 = 46 All. 531 = 22 A.L.J. 417= 
5 L, R. A. Civ. 289=A.I.R. 1924 All. 708. 
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necessity. 

If the part of consideration not supported hij 

mecessity is not trifling will be set aside. 

Where necessity for a portion is proved, the 
Court should look to the amount of the oonsidcra- 
"tion to which no legal necessity has been_ estab- 
<lished. If this amount was so trifling that it could 
be left out of aooount the sale should be upheld, 
otherwise it should be set aside. In this case legal 
•necessity was proved for Rs. 1,780 out of Rs, 2,500 
but the sale was set aside ; 41 All. 3 33, Disf.; 
A-.I.R. 1922 All. 321, Foil. (Daniels,!.). Chan- 
•DRiKA Singh w. Bhagwat Singh. 83 I.C. 54= 
4 L.R.A. CiY.545 = A.I.R. 1924 All. 170. 

—Alienation by widow— Necessity for major 
,porlios\ proved— SdU should be upheld. 

Two properties were mortgaged with onerous 
-conditions as to interest. After the death of the 
mortgagor, his widow sold one of the properties 
for the amount of the mortgage amount to the 
mortgagee. The sale was impeached as being for 
2/8 of the real price. 

Held: that the sale was for necessity. Where 
'there is necessity for the sale,' unless the difference 
between the true price and the aotual price paid is 
'particularly inadequate, the sale ought not to be 
set aside. Reasonable allowance ought to be made 
for the difference in price in favour of the aliena* 
'tion. (Shah and Goyajee, JJ.). GHANBASAPPA 
PUTTAPPAu. CHANBASAWA'MALIiAPPA. 

77 I.C. 336=25 Bom. L.R. 1078= 
A.I.R. 1924 Bom. 176. 

Small portion not covered by legal necessity — 

:SaU is not invalidated. 

' Unless the portion not covered by legal necessity 
is really large the fact that small portion (in this 
-tsase l/8bh) of the oousideration was not for legal 
necessity cannot affect the validity of the sale 
'itself. [Casedaw referred to.) (Pri^ux, A.J.C.). 
BHADAJI V. GANB9HRAO. 83 l.G. 70 = 

20 N.L R. 4= A.I.R, 1924 Nag. 109. 

-Alienation by manager— Ss, 80 ottf o/Rs. 400 

Jound not to be for necessity— Deed was set aside. 

' It is not always possible for a manager to sell or 
mortgaged property for the exact amount required 
lor family necessity but that would not justify him 
to mortgage or sell property for a larger amount 
iihan is absolutely necessary. Rs. 80 out of the 
•total oonsideration of Rs. 400 was held not to be 
such a small amount as might be neglected in con- 
•eldeting the question of the valid necessity for the 
alienation. The deed was set aside and plaintiff 
was made to pay Rs. 320 to the purchaser • 
A.I.R. 1922 All. 321 ; 27 All. 494 and 25 All. 330 
Foil. (Qokul Prasad, !.). MATADIN TEWARI v 
^UBAJBALI SINOH. 83 I C 39- 

<? zz /• f A.I.R. 1923 in' 322. 
Small portion of cottsideration not for neces- 
sity— Sale will not be set a^de—Sale to discharge an 
usufructuary mortgage over the properly sold, cannot 
be a necessity. 

If in the case of a sale by a widow a small por- 
tion of the purohase money was not required for 
urgent necessity, it does not follow that the sale 
itself was not due to necessity, unless it could be 
reasonably presumed or unless it is proved that 
the sale of a lesser area for the exact amount tequir- 
for necessity was feasible. (Case-law dwcttMed). 
'Theprinoiple is applicable with all the more force 

*to the case of an alienation by a male proprietor. 
A of properties to disohfitge an nsafcuotuary 
mortgage over the very property sold cannot be 
'«eiato-D6.£orn6oeBsity and maat beset aside. 


HINDU LAW— Alienation— Necessity — Partial 
necessity. 

(Martineau and Brasher, JJ.). GOKHA RAM v. 
SH.4il Lal. 77 I.C. 174=3 Lah. 428= 

A.I.R. 1923 Lah. 268. 
^The sale of immovable property by a limit- 
ed owner ought not to be converted into a mort- 
gage merely because a trifling portion of the 
consideration was paid in oash for current expenses 
and was not proved to have been for necessity. 
(Scotl-Sn'.ith and Brasher, JJ.). HASSAN MOHAM- 
MAD v. 21IAHANDA. 81 I.C. 331 = 5 L.L.J.292= 

A.I.R. 1923 Lah. 243. 


Widow— Payment of husband' 5 debts is legal 

necessity — A small portion of consideration for alie- 
nation not supported by necessity — Sale is valid— 
Delay on reversioner^s part not excusable. 

Defendant (1) a widow sold her share for 
Rs. 5,300 to satisfy a decree on a mortgage executed 
by her husband, for Rs. 4,588-2-2 and the balance 
Rs. 711-13-10 was appropriated to reimburse her- 
self for expenses of her husband’s brother’s daugh- 
ter's marriage. The plaintiff, the nearest surviving 
agnate, brought a suit after a long delay for a 
deolaration that the sale was void against him as a 
reversioner. 


Beld: the husband of defendant (1) died leaving 
his debts unpaid and it was to satisfy the debts 
secnred by mortgages that the defendant 1 sold her 
moiety of the property ; there was therefore neces- 
sity in law and in fact for the sale of the moiety of 
property. The sale would not be invalid no mat- 
ter what may have been the purpose to which the 
defendant 1 applied the balance of Rs. 711-13-10. 
The purchasers were not bound to see that the 
defendant 1 applied it to any particular purpose 
Further, ^ 


buab vno uoiay, on cue tlimsy groUud 
that the plaintiff was not aware of the sale, was in- 
excusable. (Sir John Edge.) MEDAi Dalevoi «- 
NAINARTEVAN, 74 I.C. 604=16 MT. L.W. 478- 

31H.L.T.149=1922M.W.N. 804=27 C.WN 365= 
21 A.L.J. 282=A.I.R. 1922 P C. 307 (P.O ), 
— — ^Sale by manager— Legal necessity in part— 
Questions for determination is whether uon-bind- 
ing portion is so small as not to entail the setting 
aside of the sale and not if the binding portion 

formed the bulk of the consideration. (Ltndsav 
and Kanhaiya Lal, JJ.). Jai Narayanv. Bhaga- 
WAN Pande. 80 I.C. 1006=20 A.L.J. 621= 

S2l. 

^Where in particular the vendees take 

advantage of the youth and inexperience of the 
vendor and all the transactions ace suspicious the 
Court would not uphold the sale merely beoauso it 
is held to be good in respect of a major portion of 
the consideration. There is however no hard and 
fast rule : 83 P.R. 1911 (F.B.) and 6 1,0. 984 Ref 
to.jWilber/orce and Abdul Qadir, JJ,), bsn Sinqh 
V. Hazara Singh. 63 I.C. 760=3 Lah. 99= 

A.I.R. 1922 Lah. 278. 

7 -^iiere it 13 found that a portion of the sale 
consideration was taken by a father for legal neoes- 
sity and that the family benefitted by the trana- 
aotion to that extent, the sons can recover the nro- 
perty sold only by re-paying the said portion of tha 
sale oonsideration. (Daniels, J.C.). MT MAN 7 n. 
RAN BIBI V. JaNKI PRASAD. MANZU- 

®30=9 0.L_J. 33 = A.I.R. 1922 Ondh 80. 

.No legal necessity for portion of coDsldera- 
ttony-^le must be set aside on payment of bindinv 

WtOKcfc 

Prasad Singh v. Narsingr dar * * * 
68 1.0, 663= 8 P. I..X. 680 =*.1^198311,8. 365. 
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necessity. 


Sale upheld if invalid~Part of cofixsideralwv, 

is sniallSalc avoided if valid part is small. 

Tf only a very small part of the consideration 
found invalid, the sale will be upheld if the pur- 
cbasiT pays to the plaintiS. the part of the consi- 
deration which is not binding on him. In raising 
equity in favour of the purchaser adequacy of the 
price paid, and necessity for sale are relevant con- 
siderations; 4(1 Cal. 5G6 (F. 0.), Foil. But when the 
consideration found to be valid is only a small 
portion of the whole, there is no equity in favour 
of the purchaser. (Spencer and Krishnan, JJ.). 
VlSV.\NATnA SASTRIGAL V. Valam Bal ammal. 

62 I.C. 701==30 M.L T. 14 (Mad ). 

Alienation by manager— Largo portion of 

consideration for legal necessity — Transfer is not 
void; A.T. R. 1921 Oudh 47. DisC (Dalai. A. J. 
C.). GAJADHAR BAKHSH SlNGH v. BAIJNATH. 

65 I.C. 967 = 8 0 L.J. 605= 
A.I.R. 1921 Oudh 220. 


Alienation by father— Legal necessity for 

9/lOths is found— Transaction is justified. (Daniels, 
and Lyle, A J.Cs.). Chokhey SiNGH v. Hardbo 
Singh. 64 I.C. 757 = 24 O.c. 330=8 0 L.J. 667 = 

AIR. 1921 Oadh 196. 

— Alienation— Necessity— Pressure. 

Prop"rty had been mortgaged by the father. 

After his death, one of his sons, who bad attained 
majority, sold the property with the consent of his 
mother because the amount payable to the mort- 
gagee was to become payable five days after the 
date of the sale, 

Held, that there was a legal necessity to sell the 
property in order to pay ofi the mortgagee. (Mirza 
and Baker, JJ.). GAJANAN SiTARAM v. SiTARAM 
RaghUNATH. 114 I.C. 245 = 30 Bom. L.R. 1629. 

A.I.R. 1929 Bom. 55. 


Where a Hindu widow fails to pay her sharo 

of the Government revenue and her oo sharer 
brings a suit for contribution and attaches her 
dwelling house in execution of the decree, any 
alienation made by the widow for satisfying the 
decree is binding on the reversioners ; 25 Cal. 565, 
Dist. (ifr. Ameer Ali.) GANESH LAL PANDIT v. 
KHETRAMOHAN MAHAPATRA. 

95 I.C. 839 = 5 Pat. 385=53 I. A. 134- 
24 A. L.J. 615=28 Bom. L.R. 931 = 
43 C L.J. 945 = 24 M L.W, 50 = 
1926 M.W N. 535 = 3 O.W N. 591 = 
7 P L.T. 501 = 31 C.W.N 25= 
AIR- 1926 P.C. 56 = 51 M.L J- 82 (PC.). 

Where the demand for land revenue was so 

Dressing that the moveable property was actually 
under attachment on the date when the mortgage 

was e:?ecutc(l, . , , 

Held : that tho mortgafie was 

(Daniels, J.C.). S\GAUSrNon 

87 I C 1035= A.I.R. 1928 Oudh 750. 

'^Alienation by father- Mere exUtence of debts 

is not suficient-Proof of pressure is 

In order to justify an alienation made by the 
father it is not suflicicnt in law to show that at the 
time of the alienation debts binding upon the fami- 
ly were outstanding. It must further be shown 
that the alienation had to he undertaken under the 
pressure of a present necessity for ® 

the debts, i.e., that there was an) 

Bure upon the alienor at the time he ^ho 

sale deeds In the absence of proof of .vny com 
polliDg necessity for these transfers by sale it must 
be hold that they were not alienations 
he justified under the Hindu Law. Banuman Pra 


I HINDU LAW— Alienation-Necessity— Proof of. 

sad Pande's case Foil. (Ba/ique and Lindsay, JJ.). 
13ANDHU Ram n. Ram Kishun Sonar. 

73 I C.1010 = 21 A. L.J. 354= 

1 4 L.R. A. (CiY.) 406= A. I. R. 1923 All. 535. 

I If the traD>action was in the main for legal 

necessity it would not be impeachable on the 
ground that a smaller sum might have bren suffi- 
cient to remove the pressure at the time. (Mooker- 
fee and Rankin, JJ.). CHANDRA KiSOR Datta 
Majumdar V. Kumar Upbndra Chandra 
Chaudhri. 74 1 C. 612 = 37 C.L J. 319= 

A. I. R. 1923 Cal. 563. 
— Alienation— Necessity— Presumption. 

- Widow — Negotiations for mortgage opened, 
by possible reversioner — Immediate reversioner 
assenting — Mortgagee’s pleader advising that legal 
necessity existed — Mortgagee can assume legal 
necessity. (Jackson and Mohiuddin, A. J.Cs.), Mt. 
MANKARNIKABAI V Nandlal achaldar. 

122 I.C. 371 = A. I. R. 1930 Nag. 220. 

Necessity for Rs 9 800 proved— Necessity for 

balance of Rs. 200 should be assumed; 40 Cal. 342, 
Eel. 071. (Muherjiand NiamatuUah, JJ.). ANGAN 
LAL V. SURAN BEHARI. 

123 I.C. 221 = 1929 A.L.J. 526=51 All. 799= 

A.I.R. 1923 AH. 503. 

■ - The concurrence of all the adult members of 
family in a transaction is sufficient to raise a pre- 
sumption of legal necessity where the other mem- 
bers are living away and the property is managed 
by such adult members; 8 Bom. 602, Foil. (DanielSt 
/.). B. Bhagwan Das v. Allan Khan. 

78 I. C. 649= A.I.R. 1925 All. 28. 
Where the deed was executed by the repre- 
sentatives of all branches of the family and by all 
the adult male members of the family living at the 
time, 

Held: each of these circumstances separately is 
sufficient to raise a presumption of legal necessity: 
A.I.R. 1922 Pat. 450; 22 A.L J. 182; 8 Bom. 602; 
8 A.L.J. 15, Foil. (Daniels, J.). Dhanraj Rai v. 
R.KTd NARESH Eat. 79 I C. 1019 = 

5 L.R. A. CiY 325= A I R. 1924 All. 912. 

Suit to set aside sale by manager of joint 

family— Nine tenth of consideration found binding 
— Court can presume the binding nature of the 
balance also. C. J-). KUTTUVA Mee- 

NATCH! AYY.4N V. DARMIAH RANGA CHARULU. 

1922 M.W.N. 719=A.I.R. 1923 Mad. 120 = 

18 M. L. J. 595. 

An alienation 13 years old major portion of 

the consideration for which has been allowed by 
the Court, must bo held to be made for legal neces- 
sity where the remaining portion of the considera- 
tion was taken an account of famine. (Harrison, 
J ). Ramji Lal V. Ram Garup. 72 I.C. 448= 

48 P L.R. 1922= A.I.R. 1922 Lah. 368. 


-Alienation— Necessity -Proof of. 

The recitals in an instrument of sale to 

vhich the reversioner is not a party should not 
irdinarilv be admitted as evidence. Where cvi- 
ience has not been given bv people who might have 
leposed with regard to legal necessity and it is not 
ihown that they had passed away or that their evi- 
lence was not available, the presumption as to 
incicnt alienations is inapplicable. 

mtter, JJ.). Gopal Jana v. ^R^ka Mohan 

JWAMI. ^ 

‘ -Expenses alleged to justify sal^ not 


lated at the date of sale-mdow possessing other 

%nds as well— Hecessitij not proved. 

At the date when the sale-deed was executed by. 
tie widow she had admittedly m her possession. 
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Bs. 1,600, and the expenses, which it was alleged 
justified the sale oa the gcoaad that there was 
necessity, might nob oven then have been in con- 
templation, and. certainly so far as the evidence 
went had not been incurred, 

Held, that the necessity had nob been establish- 
• ed upon the facts as shown by the purchaser upon 
whom the burden lay. (Lord Biiokmaster.) BAD* 
KISAN DEVGHAND U. KUNJALAD HIRADAL A.GAB* 
WALA. 122 I.C. 1 = 32 Bom.L.R. 365= 

51C.L.J. 237=31 M. L. W. 625= 
A.I.R. 1930 P.C. 133=58 M.L.J. 358 (P.C.). 

' -Transaction old — Presumptions are permissible 
to fill obliterated details. 

Where a sale-deed is of a very old date, it is not 
icasonable to expect that full and detailed evi* 
dence would be forthcoming as to the state of 
things which gave rise to the sale deed. In such 
oircumstances presumptions are permissible bo fill 
in the details which have been obliterated by time: 
A.I.B. 1916 P.C. 110; A.I.R. 19U P.C. 38 and 
A.I.R. 1920 P.C. 64, Poll. (Sulaiman, A(f. CJ. and 
Hendall, J.). RAM NabaIN v. MT. NANDRANI 
KUNWAR. 114 I.C. 868=30 All. 823 = 

A.I.R. 1929 All. 128. 

Legal necessity has to be proved for the Irans- 

, fer as a whole. 

Legal necessity has to be proved for the transfer 
•and not for each rupee of the consideration. The 
necessity for the transfer can in most cases be estab- 
lished only by proving necessity in respect of the 
consideration, but ordinarily proof in respect of 
the greater part of the consideration is q^uite suffi- 
cient: A.I.R. 1925 Nag. 302; A.I.R. 1927 P.C. 37 
and A.I.R, 1927 P.C. 246, Ref, (Ballifax and Mohi- 
uddin, A.J.Cs.). Khush.\D v. LabbaN Rao. 

110 I.O. 351= A.I.R. 1928 Nag. 232. 

Whore a substantial portion of the consi- 
deration for sale of joint family property was prov- 
ed to be for legal necessity, while it was not estab- 
lished that the remaining small portion was not 
for legal necessity, and the transaction took place 
65 years ago, the sale was a good transfer : A. I. R. 
1927 P.0.37, Poll, (Stuart, C.J. and NanavuUy, 
J.). Kailash Singh v. balbhaddar Singh. 

112 I.C. 151 (Ondh). 

Alienation by father — Mere existence of 
family business is not sufficient to show necessity. 
The lender mast also show that the money was 
•xequired for the family business. [Shadi Lai, 
C, J, and Malan, J.), Gibahari Lal v. KtSUBN 
<5 hand. 85 I.C. 463=5 Lah. 511 = 

A.I.R. 1925 Lah. 240. 

■ ' Old transactions— ‘Presumptions as to details. 

In the case of old transaotions full and detailed 

■ evidence is not to be expected and it is permissible 
to fill in the details by reasonable presumptiions' 
47 I. A. 6; 20 A. L. J. 658; 44 All. 756, Foil. 
•{Daniels, J.). ISH DAT Tewari v. TAMESHAR 

79 1.0. 296=5 L.R.A. CIy. 357= 

A.I.R. 1924 All. 916. 

Alienee need only prove that substantial pari of 

■‘the consideration was for necMsify— jifnanm— De 
minimis non ourat lex applies. 

Where the creditor proved that almost the whole 
•amount was expended for necessity, 

Seld : where nothing is shown adverse to the 
-character or mode of livelihood of a Hindu father 
Oourts ought not to be astute to find objections or 
>dilghlj artificial conolusione as to the absence of 
•legal neoessity in transaotions whioh took plaoe 
‘lo&g ago and which are -naoesMly diffionlt to 
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establish in all their details by clear verbal proof 

in a Court of law. , a 

The trausaction cauuot be interfered with eve 

pro tanto. . *, i - 

Some margin must be allowed for incidental ex- 
penses and the task iuiposod on the creditor of prt^ 
ving the iutouded and actual destination of each 
Rupee is, humanly speaking, an impossible one 
and lor Courts of Justice to impose that duty on a 
creditor as a matter of principle is to invite him 
to commit and suborn perjury in the Trial Courts. 
The failure to prove a small margin in a large sum 
is covered by tne maxim dc minimis non curat lex. 
(Walsh and Piggott, JJ.). SURAj Prasad v. 
Mukhanlal. 66 I.C. 134=44 All. 382= 

20 A.L.J. 236= A.I.R. 1922 All. 51. 

Old transaction — Proof of inquiry, by creditor 
and of necessity for major portion of debt, let in — 
Court iTiay presume necessity for the balance also. 

Whilst it is true that the onus of proving neces- 
sity rests upon the mortgagees, if they have the 
assuranoe of the borrowers that the debts iuourced 
were for family necessity and they made exhaus- 
tive enquiries as to the erisceuoe of debts whioh 
amounted t) a very large sum and even if a few 
small items out of the total might appear to bs 
doubtful, the Court should not scrutinize with 
metioulous care after a lapse of twenty years eaoh 
small item about which the existence of family 
neoessity is doubtful so as to give to the mortga- 
gors the benefit of the doubt when the enquiries 
made by the mortgagees showed that the vast bulk 
of the debt appeared to have beeu incurred for 
family neoessity and w.as subsequently acknow- 
ledged as a joint debt by the tesponsibio heads of 
the difierent branches of the family. (Dawson- 
ATiller, C. J. and BiukniU, /.). HaBI PRASAD 
Singh v. Scrbndra Mohan Singh. 

68 I.C. 945=1 Pat. 506=3 P.L.T. 709= 

A.I.R. 1922 Pat. 490. 

^ Probability of family necessily^Absolute proof 

is not required but should be presumed a/7er20 years. 

If 20 years later it should appear that in a few 
instauces there is no oonclusive proof that the 
debts were actually incurred foe family necessity 
or with the active participation of all the adult 
members of the family still if the oiroumstanodB 
show that the needs of the family were suoh that it 
is probable that the money even in those cases 
were required for family necessities, a Court should 
uot require absolute proof in every case but may 
presume that the lender satisfied himself at the 
time that the debts were of suoh a nature as had 
been represented to him and as appear from the 
recitals in the bond. (Dawson-HUler, C, /, and 
JBuoknill, J.). HARI PRASAD SiNQHA v. SOUKBN- 
DRA Mohan Sinqha. 66 I.C. 945= 

1 Pat. 506=3 P.L.T. 709= A.I.R. 1922 Pat. 490. 

by transferees is not enough 

enquiry by the alienee. 

In a case of transfer by the father of a joint 
Hindu family the transferee may prove the axis* 
tenoe of au antooedeut debt of the father or of some 
other form of legal neoessity, or ho may prove that 
he was reasonably satisfied of that exlstenoe after 
sufficient enquiry. The* proof of enquiry may be a 
part of that of the existence of the legal neoessity 
or may stand by itself, and the sufficient enquiry 
can be established at least in part by proof of 
representations made by tiansCerors. But ordina- 
rily something more than the mere representation 
of the borrower is necessary to constitute reason- 
able enquiry on the part of the lender. Case-lava 
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HINDU LAW — AlieDation — Necessity — Par- 
chase of property. 

discussed. {Hallifax, A. J. C.). Ganba t>. SHRI 
ViSHVESHWAR DEOSTHAN. 64 I C 268 = 

17 N.L.R. 194 = 4 N.L.J. 26=A.I.R. 1921 Nag. 14. 

—■Alienation— Necessity— Purchase of property. 

A Hindu father is notentitled to sell joint 

ancestral property in order to get a better for him- 
self in addition to one already possessed unless 
necessity for getting a new house is established. 
{Dalip Sinah, J,). Lajja Ram v. ABDUL Rahim 
Khan. 109 I.C. 448=29 P.L.R. 222= 

A.I.R. 1928 Lah. 437. 
’ - " Alienation to purchase new property is not 

necessarily unjustified. {Sulaiman and Banerji, 
JJ.). Jado Singh v. Nathu Singh. 98 I.C. 773= 
48 All. 592 = 24 A.L.J. 633=A.I.R. 1926 All. 511. 

— Alienation— Necessity— Purchaser’s duty. 

If the lender is shown to have acted mala fide, 

he cannot ask the Court to uphold the charge in his 
favour against the heir, grounded on a necessity 
which his wrong has helped to cause. The lender 
cannot act merely upon the representation made to 
him by the manager but he is bound to make an 
honest enquiry into the necessity of the loan with 
reference to the parties with whom ho is dealing, 
that is to say. with reference to the representation 
made to him by the parties with whom he is deal- 
ing. The necessity for the enquiry, is an equitable 
rule framed for the protection of the lender, does 
so enquire, and acts honestly, the real existence of 
an alleged suflBcient and reasonably credited neces- 
sity is not a condition precedent to the validity of 
the charge and the lender is not bound to see to the 
application of the money. A complete codification 
of the evidence that would, in all cases, establish a 
case of mala fides against the lender is imposrible. 
(Das and Buchnill, JJ.). KUMAR KALIKNAND 

Singh v. Shiva Nandan Prasad Singh. 

63 I. C. 625=3 P.L. T. 149 = A.I.R. 1922 Pat. 122. 

— Alienation— Necessity-Purchaser’s right. 

• Mortgage of joint family property — Purcha- 

ser of equity of redemption can raise pleas of 
want of legal necessity and unconscionable nature 
of terms in his redemption suit. (Wazir Basan ayid 
Nanavuttij, JJ.). Ram Kishore v. Bat.tnath. 

113 I.C. 410 = 3 Luck. 598 = 5 O.W N. 395= 

A.I.R. 1928 Oudh 287. 
Alienation by widow— Transferee from rever- 
sioner can raise the plea as to Isgal necessity : 
A.I.R. 1923 Pat. 122. Expl. (Eotval, A.J.C.). 
(HAJi) Sheikh mohamed v. Ramchandra. 

90I.C. 74 = A.I.R. 1926 Nag. 179. 


—Alienation— Necessity— Recitals. 

Recital in deed may form evidence after long 

interval. 

Recitals in documents executed by Hindu ladies 
are by themselves no proof of tho existence of legal 
necessity. But in c.ases where there has boon a long 
interval’of time and tho surrounding circumstances 
support the iuferenco, tho recitals in such deeds 
would be evidence of representation having been 
made to the transferees to that efiect : A.I.R. 1916 
P.C. 110. i'Vf. (Sulaiman and Sen, JJ.). Muham- 
mad ABDUL Karim Khan v. Bishan Sahai. 

121 I.C. 387=1929 A.L.J. 741 = A.I.R. 1930 All. 9. 

Legal necessity recited in document and 

both parties dead — Presumption is that there was 
legal necessity, unless rebutted. (B. B. Qhose and 
S.K.Ohose, JJ.). UpendbANathMukhebjebv. 
Oubupada Halder. 84 C.W.N. 404— 

A.I.R. 1930 Cal. 308. 


HINDU LAW— Alienatlon^Nocessity— Recitals. 

Deed — Recital, 


A recital in a deed of recent date executedby 
a Hindu widow is no evidence of the fact recited.. 
(Sen and Niamatullah, JJ.). Gaje SlNGH v. Mt. 
Uchhaba. 119 I.C. 514=1929 A.L.J. 309= 

10 L.R A. Rev. 138= A.I.R. 1929 All. 223. 

of enquiry not possible-~Proof of bona 

fide belief in alienor's representations and recitals in 
the deed are enough evidence. 

It is not absolutely necessary for a transferee tO' 
establish the actual existence of family necessities,, 
or to show that the money advanced by him was- 
utilized for such purposes. It is only necessary 
that a representation should have been made to 
the purchaser that such necessity existed and that 
be should have acted honestly and made proper 
enquiry to satisfy himself or its existence. The 
recital in the document is clear evidence of a re- 
presentation, and if the circumstances are such 
as to justify a reasonable belief that an enquiry 
would have confirmed its truth, then when proof 
of actual enquiry has become impossible the 
recital coupled with such circumstances would be 
sufficient evidence to support the deed. {Sulaiman^. 
Ag. C.J. ond Kendall, J.). RAM NabAIN v Mt.. 
Nandrani Kunwar. 114 I.C. 868 = 50 All. 823= 

A.I.R. 1929 All. 128. 

Recitals in a deed of sale with regard to the 

existence of legal necessity for an alienation by ^ 
Hindu widow are not in themselves evidence ofi 
such necessity without ? ubstactiation by evidence 
aliunde. (S«7ainian, Ag. C.J. and Kendall, J.), 
Ram Narain V. Six. Nandrani Kunwar. 

114 I.C. 868 = 50 All. 823=A.I.R. 1929 All. 128. 


Recitals in n sale-deed are ordinarily in- 
sufficient in the absence of other independent- 
evidence to establish that the vendee made 
sufficient enquiries into tho existence of legal- 
necessity ; A.I.R. 1921 Nag. 14, Rel. on. (Macnair, 
A.J.C.). Kantapbasad V. Madhaorao 

116 I.C. 648=12 N.L.J. 1 = 25 N.L.R. 28= 

A. I. R. 1929 Nag. 60. 


Recitals in mortgage bond with regard tc- 

the existence of legal necessity for an alienation 
are not of themselves evidence of such necessity 
without substantiation by evidence aliunde: 
A.I.R. 1914 P.C. 38, Rel on. (Ross and Chatter ji,JJ.). 
BiswANATH Singh v. Kayestha corporation. 
119 I.C. 405 = 8 Pat. 450=10 P.L T. 379=- 

A.I.R. 1929 Pat 422. 
•The principle that when a sale by a Hindu 


vidow is old enough, a presumption ought to be 
nade in favour of the transaction being supported- 
)y legal necessity, does not apply where the sale- 
lecd contains no recital as regards the existence of 
,ny legal necessity for the transaction : A.I.R. 1916 
^C. no, (Kinkhede. A.J.C.). ATMA BAM 

I. Umed Singh. 102 I. C. 32= 

X T R ^Q9.7 383. 


Widow — Mortgage by widow and sale under it 

— Suit by reversioner challenging necessity for mort- 
gage after a long-time — Recitals in mortgage-deed 
abotU necessity ought not to be disregarded. 

In cases where sales by widows have been ques- 
tioned after long lapse of time the recitals in thfr 
document as regards necessity ought not to be 
disregarded oven though they are not strmtly ey- 
donee ; for it should bo remembered that tha- 
actual proof of the necessity which justified the- 
deed is not essential to establish its valid-ity. It is- 
only nooessary that a roprcaentatlon should hava» 
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HIHDU LAW— llIenatlOB— Nceesslty— Recitale. 

been made to the purohaser that snch neces- 
sity existed, and that he should have acted honest- 
ly and made proper enquiry to satisfy himself of 
its truth. The recital is clear evi'dence of the 
representation, and if the circumstances are such 
as to justify a reasonable belief that an enquiry 
would have confitmtd its truth, then when proof 
of actual enquiry has become impossible, the 
recital, coupled with circumstances, would be 
sufficient evidence to support the deed. But it 
does not follow from the above principles that all 
ancient transactions ought to bo upheld; where 
the circumstances tend the other way it will be 
reasonable not bo apply these principles : 44 Cal. 
186 (P.C.) ; 43 Mad. 541 (P.C.) and A. T. R. 1925 
Mad. 673, Foil. [Ramesam and Venkatasubba Rao, 
JJ.). Sanyasi V. Rauchandra Rao. 

95 I.C. 691 = 1926 M.W.N. 319 = 
A.I.R. 1926 Mad. 692 = 51 M.L.J 73. 

Widow — Recital in aficient deed — Probability 

—Recital may be acted on. 

In respect of ancient alienations the amount of 
evidence that should reasonably be demanded is 
not the same as in the case of recent transactions. 
Full and detailed evidence which may otherwise 
be forthcoming will not, owing to lapse of time be 
available and. in such circumstances, presump- 
tions are permissible to fill in the details which 
have beoomo obliterated by time. {Venkatasubba 
Rao, J.). A. Somayya ti. A. VsyKAYTA. 

86 I.C. 483=22 M.L.W. 81 = 
A.I.R. 1925 Mad. 673=48 M.L.J. 224. 
In the case of a mortgage of joint family pro- 
perty executed by the father a mere recital in the 
mortgage bond may be evidence but not sufficient 
proof of legal necessity, [Dalai, A.J.C.). Mt. 
EAJAVANTA V. RAMESHAR. 87 I.C. 180 = 

12 O.L.J. 235=2 O.W.N. 225=28 O.C 393= 

A.I.R. 1925 Oudh 440. 
■ Alienation by toidow — Recitals do not prove 
necessity but recitals in old deed cannot be lightly set 
aside. 

Recitals cannot by themselves he relied upon 
for the purpose of proving the assertion of fact 
which they contain for if such proof were permit- 
ted the rights of reversioners could always be 
defeated by the insertion of carefully prepared 
recitals. But where all the original parties to the 
transaction are dead, and all those, who could 
have given evidence on the relevant points have 
grown old, or passed away, a recital consistent 
with the probability and oircumstanoes of the case 
has greater importance and cannot be lightly set 
aside. [Kanhaiya Lai, J. C.). Quamar Jeran 
BEQAM V. BANSIDHAE. 72 I.C. 1046= 

A.I.R. 1924 Oadh 162. 

' Alienation by ioidow— Legal necessity, inquiry 

as to, coupled with recitals in a deed are su^ient to 
support the deed. 

A recital in a deed is clear evidence of the re- 
presentation, (that legal necessity existed on the 
pact of the alienor) and where it is found that the 
alienee aoted honestly and made all proper inqui- 
ries and satisfied himself of the truth of such re- 
presentation, the reoital ooupled with the re- 
presentation and the inquiry is sufficient evidence 
to support the deed ; 43 LA. 249 (252), Ref. 
(C, C. Ohose and Panton, J J.). BANku Behabi De 
«. BISBEHWAB LAIi Marwabi. 

76 I.C. S98=A.I.R. 1923 Gal. 675. 

They are not by themselves evidence— Lapse of 

rime raises presumption and saves eUienee from ad- 
verse inference. 


HINDU LAW— Alienation— Necessity— Religions 

ceremony. 

In the application of this rule, it is to be borne 
in mind that recitals in conveyance or rnottgoges 
of the existence of legal neceesity are not by them- 
selves evidence of the fact, and there must 
narily be some evidence aliunde to substantiate 
the allegations ; 19 C.L.J. 469 P.C-, Foil. 

Though lapse of time does not afieot the question 
of onus of proof regarding legal necessity, it may 
give rise to a presumption of acquiescence or save 
the alienee from adverse inference arising from the 
scantiness of the evidence ofiered on his behalf. In 
other words when by efflux of time direct evidence 
independent of the recital becomes unavailable, a 
recital of necessity, consistent with probability 
and the circumstances, assumes greater importance ; 
it is clear evidence of a representation to the pur- 
chaser, and when evidence of actual enquiry by 
him has become impossible, the recital coupled 
with circumstances which justify a reasonable be- 
lief that an enquiry would have confirmed its truth 
is sufficient evidence to support the transaction; 
22 C.L.J. 180, FoU. (^Tookerjee and Rankin, JJ.). 
CHANDRA KISOR DATTA V. UPBNDRA CHANDRA. 

74 I.C. 612=37 C.L.J. 319= 
A I R. 1923 Gal. 563. 
——Mere recitals in bonds are not presumptive 
proof of the necessity for the debts borrowed there- 
under. [Jwala Prasad and Adami, JJ.). Karoo v. 
RameSHWARSao. 62 I C 905=3 P.L.T. 43= 

6 P.L.J. 451= A.I.R. 1923 Pat. 143. 

— Recital is evidence of represenialion— Recital 
without any other circwmsfances <5 not sufficient to 
support deed. 

In the case of a document of considerable anti- 
quity, a recital in the document is clear evidence 
of representation to the lender and if the oiroum- 
stances are each as to justify a reasonable belief 
that an inquiry would have confirmed the truth of 
the representation, then, when proof of actual in- 
quiry had become impossible, the reoital coupled 
with the ciroumstances, would be sufficient evi- 
dence to support the deed. But if other oiroum- 
stanees, besides recitals, are wanting, it must be 
held that the party on whom the burden of proof 
lay has failed to discharge the burden of proof of 
the legal necessity, [Lindsay and Stxiart, JJ.). 
SuBJD Prasad v. Md. Shakur. 

66 I.C. 564=A.LR. 1922 All. 126. 


Purpose of mortgage recited in the deed coupled 

with circumstances is sufficient evidence to support 
the deed. 

The reoital in a deed of mortgage may not by 
itself be sufficient to prove the purpose for which 
the money was borrowed against third parties, but 
it is clear evidence of the representation made to 
the creditor, and if the oircumstanoes are such 
as to justify a responsible belief that an enquiry 
would have confirmed its truth, then when proof 
of actual enquiry has become impossible the reoital 
coupled with the circumstances will be sufficient 
evidence to support the deed ; 44 Cal. 186 (P.O.), 
Foil. [Daniels, A.J.C,), RAM Saran t>. DAWAN 
Singh. 66 I.C. 36=24 0 C. 386= 

A.I.R. 1921 Oudh 214. 


—Alienation— NeceBslty— Religious ceremo ny . 

Daughter inheriting estate of her mother— 

Expenses for barkhi ceremony of mother oau be 
met by her out of mortgage of such properly. 

[StOatman and Kendall, JJ.). Maqbul A^ADi 

Bbijdbo Tbwari. 122 1.0. 781=1930 A.L.J. 78Sa 

A.I.R. 1930 All . 829 
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ceremony. “ 

Two members of joint Hindu family be- 
tween themselves and their sons occupying respect- 
able positions in their society and village, borrow- 
ed Rs. 70 on mortgig© of joint family property and 
spent the same on Gauua ceremony of daughter of 

their family— Money spent is warranted by leeal 

necessity ; 37 Cal. 1, Rel. on. 

While considering legal necessity for a mort- 
gage social considerations cannot be ignored, [f 

having regard to what is customary in the society 
to which the family belongs, a certain expenditure 
is reasonable such that a prudent man similarly 
.situated would incur or such that other members, 
if adult, are likely to sanction, it may well be 
regarded as money spent on legal necessity. The 
circumstances of the particular family, such as its 
means, social customs and sentiments, the purpose 
on which the sum in question is to be spent, its 
adequacy or otherwise are some of the considera- 
tions which will determine the propriety of the 
expenditure in a given case. (Se>i and Niamatullah. 
JJ.). Bajrangi MrsrR v. Padarath Singh. 

124 I.C. 759 = A.I.R. 1930 All. 504. 

— Alienation — Necessity —Re purchase of pro- 
perty. 

The re purchase of property sold by a sepa- 
rated brother is not however the purpose which 
constitutes legal necessity under Hindu Law. 
(Daniels, J.). Sheo Den v. H^bhi Ullah Khvn. 

75 I.C. 872=A.I.R. 1924 All. 721. 
Father as manager of the joint family pro- 
perty is not entitled to encumber it for the purpose 
of acquiring ancestral estate belonging to a near 
relative. The duty of the father or other manager 
is to manage the property of the joint family to 
which he himself belongs for the benefit of that 
family. (Batten, J.C. on difference between Drake’ 
Brockman. J.C. and TJallifax, A. J. G.). Ganpat 
RAO V. LAXMI CHANO. 77 1.0.649=* 

6 N. L.J. 239- A. I. R. 1924 Nag. 1. 

— Alienation— Necessity— Sale to mortgage. 
Sum for necessity forming substantial por- 
tion of whole consideration — Land value not much 
in excess of amount for necessity — Sale should not 
be changed into mortgage. (Tek Chand and 
Eil'on, JJ.). LAHND V. BAKHSHI. 

A.I.R. 1929 Lah. 875. 
-Necessity proved — Sale not below market 
value — Vendor could not raise sum by mortgage — 
Sale cannot be converted into mortgage: A.LR. 
1919 P.C. 12 : A.T.R. 1923 P.C. 37 and 20 P.W.R. 
1911, Dist. (Tek Chand and Hilton, JJ.). ISHAR 
DAS V. BHIKU. 120 I. C. 541 = 

A. I. R. 1929 Lah. 809. 

— Alienation— Necessity— Test of. 

Sale— Setting aside— Tests— If necessity could 

he met from other parties or otherwise met. 

Whore in a suit by members of joint Hindu 
family for setting aside the sale of a house the 
Court finds the legal necessity to bo proved only in 
respect of a certain sum and decrees the plaintiff’s 
claim on condition that they re-pay the sum, the 
finding is not in accordance with law. The sale is 
either wholly valid or invalid acoording as it is 
found to have been made for necessity or the re- 
verse. Considerations that would be of importance 
in order to decide whether it was necessary to sell 
the bouse in suit to raise the particular sum would 
bo whether the parties concerned had any other 
property out of which they could meet the neces- 
sary expenditure, whether it would not have been 


HINDU LA W— Alienation— Necessity— Widow- 

Burden of proof. 


pos-ible to raise the sum by mortgage and matters 
of a like nature: A. I. R. 1927 P, C. H7 and 246. Re/. 
{Kendall and Niamatullah, JJ.). ]VIurli w, Gha- 
MAR. 121 I.C 383=51 Ail. 61 = 

A.I.R. 1930 All. 22. 

‘Proportion oj price to the amount of actual 

necessity is an important factor but no? the sole test. 

Ananthakrishna Iyer, .7.— In deciding whether a 
particular sale should bo ultimately held to be 
binding or not the proportion of tho price to the 
amount of actual necessity is no doubt a factor 
ordinarily an important factor, but that is not the 
sole test to be taken into account in adjudicating 
on such matters. (Srinivasa Aiyangar and .-inantha- 
krishna .iyyar. JJ.). Sathappan AMBALAM v. 
VADIVELU. 109 I.C. 106 = 

A.I.R. 1928 Mad 450. 
—Alienation — Necessity — Widow — Benefit to 
estate. 

'.4c^s in ordinary course of mmagement are 
bin iing— Alienation without necessity — Validity of. 

A Hindu widow in possession is undoubtedly 
entitled to do ordinary acts of management, but 
whether in a particular case, a particular action of 
the widow was in the ordinary course of manage- 
ment or not must be decided with reference to the 
circumstances of that case: 3:3 Cal. 8i2 and 25 I. C. 
2SJ. Rel. on. 

Where a transaction though not in the form of a 
sale, was in reality a permanent alienation by a 
limited owner without any legal necessity for 
doing so. it could only hold good for her life time. 
(Iqhal Ahmad, J.). RAM SlNGH v. BRIJ RAJ 
Saran Singh. 99 I C. 543= 

A.I.R. 1927 All. 283. 
— Alienation — Necessity — Widow — Benefit to 
reversioners. 


Alienation by limited owner is justified if 

made for maintenance but not if made for comforts 
or to purchase another belter property. 

A daughter is not bound to s<.ll her father’s pro- 
perty to tho prejudice of her son’s interest for the 
purpose of putting the family in comfortable cir- 
cumstances. If she has no other income and if 
the family was really starving and without soiling 
the property she would starve she would be justified 
in selling the property inherited from her father to 
the prejudice of the reversioners, but it is not open 
to a widow or a limited owner, such as daughter, 
to sell tho property in her possession because she 
could not manage the property or that it is bene- 
ficial to her as well as to the reversioners to sell it 
and buy some other property. (Deoadoss, J.). 

Srinivasa aiyangar v. alamelu ammad. 

101 I.C. 571= A.I.R. 1927 Mad. 715. 


—Alienation — Necessity — Widow— Burden of 
proof. 

Burden of proof lies on alienee to prove that 

alienation was made for necessity. 

The burden of proof lies on the decree-holder as 
alienee from a widow, who had only a widow s 
interest in the property to prove that the alienation, 
vie., the charge made in the decree, was made for 
any necessity which could legally extend its vali- 
dity beyond the widow’s life or that the^ decree- 
holder took this alienation in good faith 
making the necessary inquiries. (Reilly and 
Cornish, JJ.). 0. MEBNAMBAG AMMAG v. ABO- 

EHDBAMMAL. <930 

A.I.R. 1930 Mad. 688. 

Widow mortgaging property— Mortgagee 

suing to enforce mortgage against reversioner 
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HINDU LiW—AUenation— Necessity— Widow — 

Barden of proof. 

Mortgagee mast prove that mortgage was of nature 
binding on reversioner (Jackson and Mohiuddin. 
A.J. o's.). MT. .M\NKARNIKAB\I o. NANDbAL 
ACHALDAS. i2/J I.C. 37I=sA I.R 1930 Nag 220. 

Land mortgaged by widow for debts due by 
husband to third parties — Tf it is shown that debts 
were actually paid by raortgage^. onus is on rever.- 
sionor suing lor doclur.nion to prove that debts 
were tainted with immorality: 65 P. R. 1900 and 
1 Luh. i72, Rel. on. (Shadi Lnl, C.J. and Skcmp, J.). 
Mang.al Singh v. Deva Sin.th. 

It6 I.C. e91 = A.I.R. 1929 Lah. 846 

Mortgage hv widou: — Mortgagee must prove 

■ consideration indejyendentlij of recitals. 

Recitals in a deed, though binding on the parties 
to that deed, cannot be considered to be binding 
upon third parties, who ate not in any way con- 
nected with the deed. 

Where creditor seeks, under a mortgage executed 
by a widow, to recover money from the reversion- 
ers, it is necessary for him to establish the passing 
of consideration independently of the recitals con- 
tained in the deed itself, (ifism, J.). JAGANNATH 
Singh v. Gurcharan Singh. 11^ l.C. 783 = 

4 Luck. 279 = 5 O W N. 1097= 
A.I.R. 1929 Oudh 422. 

Sale by widow to discharge a mortgage — Vendee 

to prove that sale is justified — Failure to make en- 
quiries — Absence of good faith. 

_ In the case of alienation by a widow the onus 
lies heavily on a vendee to prove that a certain 
mortgage transaction for discharge of which the sale 
is effected, is a genuine and 6onA fide one and the 
dvBohatgeof this debt constitutes legal necessity. 

Where a vendee fails to prove what inquiry was 
made and bow he was satished as to the genuine- 
ness or good faith of that transaction, though the 
fact was peculiarly within his knowledge, this 
omission must be taken as the strongest indication 
of the absence of good faith on his part: 
A.I.R. 1927 P.C. 230, Foil, (Shadi Lai, 0. J, and 
Bhide, J.). Ahmad Din v. Tulsa Singh. 

ip I.C. 292= A.I.R. 1928 Lah. 875. 

Alienation by widow to satisfy a decree against 
her for husband's debt—When valid. 

A mortgage of ancestral land by a widow to satisfy 
* a debt contracted by her deceased hus- 

band is not binding on the reversioners unless it 
18 shown that she had no other means to satisfy the 
decree. The burden of proving the necessity lies 
heavily on the mortgagee: 39 P. R. 1915. List. 
(Harrison, J.). PoB SiNGH v. NazAR Sinqh 

91 1. 0. 479=28 P.LR. 15= 
... , A.I.R. 1926 Lah. 208. 

prove necessiti^-Burden is not 
shifted though sale effected with minor reversioners' 
■consent. 

The principle of law is that in the case of pur- 
chase from a limited owner, it is for the alienee 
to make out that the sale is good or to show the 
.circumstances which would give the limited owner 
right to convey full title to the properties sold and 
the mere faot that the minor reversioner as repre- 
sented hy hie father joined in the eale-deed alone 
with hiB grandmother would not shift the burden 
•of proof from the shoulders of the alienee to those 
•of the minor reversioner. (Devadoss, J.). Sulbman 
8AHBB V. P. Venkatraju. 86 I.C. igss 

^ 21 U.L.W. 115= A.I.R. 1928 Mad. 670. 

— Atwnee to prove necessity or bona fide enquiry. 

When a person claims title under an alienation 
snooted by a Hindu widow in xespeot of the estate 


HINDU LAW— Alienation— Necessity— Widow- 

Daughter’s marriage. 

of her husband, the burden lies upon him to estab- 
lish either that there was a legal necessity in fact 
which justifitd the alienation or that ho made pro- 
per and />ona enquiries and did all that was 
reasonable to satisfy himself as to the existence of 
such necessity: 35 Cal. 420, Foil. (Mookerjee 
and Rankin, JJ.]. CHANDRA KiSOR DaTTA v. 
UPENDRA CHANDRA. 74 I. G. 612= 

37 G. L. J. 319= A.I.R. 1923 Gal. 563. 

■ Widow — Mortgage — Necessity for borroxcing, 

and on the particular i^rnis— Onus is on alienee to 
make out both. 

A person who deals with a Hindu widow having 
a limited estate is bound to establish the iaote, 
which justified the transaction under which he 
claims. 


In the case of a mortgage, m-ide by a widow, it is 
Inoumhent on the mortgagee to show not only that 
there was a necessity to borrow, but also that it 
was not unreasonable to borrow at a high rate and 
upon the particular terms, and. if this is notshown 
the rate and terms would not stand even though 
the charge may be upheld. (Kanhaiya Lai. J. C.). 
DARYAO SINGH v. KaLI SINGH. 68 I.C. 164= 

9 0 L.J. 213= A.I.R. 1922 Oudh 173. 
A person who deals with a Hindu widow 


haviDg a limited estate must be aware that he may 
be called upon to establish the fiicts which justify 
the transactions under which he claims. 

It is sufficient to say that the mere faot that the 

rent reserved was a fair market reat or the price, 

obtained was a fair market price, cannot alone and 
in themselves be regarded as sufficient. (Lord 
Buckmaster.) N.VBA KiSHORE MANUAL v. UPEN- 
DRA KISHORE MandaL. 65 I.C. 305= 

20 A.L.J. 22=35 C.L.J. 116 = 1922 M.W.N. 95= 
26 C.W.N. 322=3 P L.T. 311 = 24 Bom. L.R. 346* 

15 M. L. W. 417=30 M. L.T. 234= 
A.I.R. 1922 P C. 39=42 M. L. J. 253 (P.C.). 

In an action against the widow on a contraob 

made by tho widow, a compromise, by which she 
makes over the estate stands on no different footing 
from a conveyance by her of the property and the 
alienee must prove legal necessity. (Schwabe, 
C.J., Coutts-Trotter and Kumaraswami Sastri, JJ.). 
Nalla Tibupatiraju V. Nandikolla Ven- 
kayya. 67 I.C. 479=45 Mad. 504= 

1922 M. W. N. 207 = 13 M. L. W. 398= 

. , 30 M.L.T. 181 = 

AJ.R. 1922 Mad. 131 = 42 M.L.J. 392 (P.B.). 

Loan for litigation expenses-^reditor to prove 

absence of funds. 

Where a widow purports to alienate a portion of 
her husband's property in order to meet expenses 
of litigation incurred for the protection of the 
estate against a hostile attack, necessity is 
nob established unless it is proved that at the 
time the money was actually advanced there 
was no money in the offer sufficient for tho 
protection of the estate and it is for the creditor to 
establish that there were no funds in the hands of 
the widow sufficient for the protection of the estate 
against the hostile attack. (Dos and Ross. JJ 1 

Balu Sudarshan Pbashao Narain Sinqh » 

SABJUQ SINGH. 60 I.C. 486 (Pat.). 

'~mar?itgo°~^**’******^ " Widow — Daughtei'g 

■ A married woman who had inherited her 
father's property, alienated a portion of it tw pay 
off a prior debt incurred for the matriace emiknaZ 
of her daughter. Her husband loor 
not afford to have his daughter mawfed^ . 



1139 


DECENNIAL DIGEST, 1921—1930. 


1140 


HINDU LAW— Alienation— Necessity— Widow— 

Daughter's marriage. 

Held, that the transaction was for legal neces- 
sity; 18 All. 474 and 50 M. L. J. 221, Foil. ; 
1 Pat. L.J. 81. Dist. {Rossand Wort, JJ.). Kamla 
Pkasad Singh v. Lalji Prasad. 9 Pat. 721. 

The widow can make a gift of landed property 

to her daughter or son-in-law on the occasion of 
her marriage or any ceremonies connected with the 
marriage and that the promise made may be ful- 
filled afterwards ; and it is not essential to make a 
gift at the time of the marriage but that it may be 
made afterwards, upon the ground that the gifts 
when made fulfil the moral and religious obliga- 
tion of giving a portion of the property for the 
benefit of the daughter and the son-in-law. The 
only limitation placed upon this power of mak- 
ing a gift is that it should bear a reasonable pro- 
portion to the entire property of the deceased father 
and that it should be justifiable in the circum- 
stances of the <ia.se.{Case‘law fully discussed.) {Jtvala 
Prasad and Bucknill, JJ.). Ram Sumran Prasad 
V. GOVINDDAS. 99 l.C. 782=6 Pat. 646 = 

7 P.L.T. 821 = A.I.R. 1926 Pat. 582. 

Where the marriages of the other daughters 

of the widow’s husband which, took place before 
the Great War cost Rs. 800, 

Held, that the widow was justified in spending 
out of her husband’s estate Rs 1,4U0 for her 
daughter’s marriage which was celebrated after the 
war. (Suhrawardy and Cuming, JJ.). SATISH 
Chandra Nag v. Haripada de. 87 i.c. 43= 

41 C.L.J.209=A.I R. 1925 Cal. 689. 

— Alienation — Necessity — Widow — Dowry for 
daughter. 

Alienation by widow for ^oviding reasonable 

dowry for her daughter is valid. 

There can be no question as to the right of a 
Hindu widow of a separated Hindu governed by 
the Mitakshara Law to make an alienation to pro- 
vide a dowry for her daughter provided it is a 
reasonable alienation in the circumstances of the 
case and it is immaterial whether the deed was 
executed before or after the marriage ceremony ; 
A.I.R. 1926 0udh 425, Rel. on. {Stuart, C.J. and 
Rata, J.). Udai Dat v. Ambika Prasad. 

100 I.c. 503=2 Luck. 412 = 4 0. W.N. 133= 

A I R. 1927 Oudh 110 

—Alienation “ Necessity — Widow — Husband s 
debts. 

■■ ■ Payment of barred debts of husband is legal 

necessity — Widow can alienate whole property for that 
purpose. 

Payment of barred debt left by her husband is a 
pious duty on the part of the widow and amounts 
to legal necessity. It is not necessary that there 
should be any danger to the estate in order to 
entitle the widow to incur debt or alienate the pro- 
perty of her husband in order to pay o0 barred 
debts. She may alienate the whole of the estate 
inherited if she cannot raise sufficient 
the purpose by alienating a part: 

21 Cal. 190-n and 6 M. I. A. 393 (P. C.), Bef. (fl. R. 
Ohose and S. K. Ghose, JJ.). ASHUTOSH SikDAR 

V. Chidam MONDAL. 3^ 

A. I. R. 1930 Cal. 351. 

Widow can alienate property to save her Itfe- 


estate being sold for debts legally due from her hus 

^IUb legal necessity for the widow to discharge 
her husband’s just debts, i.e., debts legally due not 
necessarily for legal necessity by alienatmn of the 
ancestral property. Where the widow finds herself 


HINDU LAW— Alienation— Necessity— Widow- 

Husband's debts. 

in the position of having the whole estate attached 
and sold to the detriment of her life-interest, for 
the debts incurred by the husband, she is jastified> 
in alienating the property in order to save her life- 
estate which is given to her really for the purposes 
of maintenance. The case of a widow is distin- 
guishable from the case of person who himself in- 
curred the debt : A.I.R. 1923 Lab. 245, Rel. on.. 
(Dalip Singh, J.). Sundar Singh v. Jivan SlNGH.. 

118 I. C. 899= A.I.R. 1930 Lah. 249. 
Widow is justified in selling property for pay- 
ment of mortgage debts incurred by her husband and 
shortly to become due. 

A widow must be allowed some latitude in the 
exercise of her powers of alienation and she is 
right in providing beforehand for payment of the 
mortgage debt incurred by her husband shortly to- 
become due and she cannot be blamed for making; 
at the same time a comprehensive arrangement for 
the settlement of all the mortgage debts on the pro- 
perty of her husband in her bands, even though 
some of them did not require to be paid for a year 
orso:20 C.W.N. 210; A.I.R. 1922 P. C. 356 and 
18 Bom. 534, Rel. on\ A. I. R. 1925 Bom, 91 and’ 
A.I.R. 1928 Oudh 287, Dist. {Jackson, A.J.C.). 
Yasoda V. Shamji, 123 I. C. 899= 

A.I.R. 1930 Nag. 218. 

■ -A widow is entitled to sell a portion of her 
husband's property to discharge a debt created by 
the husband in the security of a zar 2 }eshgi mort- 
gage, although the mortgagee is in possession and' 
under the terms of the contract precluded front- 
bringing a suit to recover his debt: 18 Bom. 534, 
Rel. on. [Das and Fazl Ali, JJ.). RaMASREo. 
AMBICALaL. 119 I.C. 647=11 P.L.T. 6- 

A.I.R. 1929 Pat. 216. 

Where the husband has left debts his widow 

is perfectly entitled to acknowledge them and- 
charge her husband's land with those debts . 
17 P. R. 1919 (P.B.). Foil. {Addison, J.). ABDUR 

RAHMAN V. RURA. 11* {-C- 52- 

A.I.R. 1928 Lah. 962. 

Widow can alienate to pay debts of the last 

male holder or inUresl thereon—Enquiry by trans’ 
feree about the pressure on the estate is sufficient 
Interest on debts has prior claim to maintenance-^ 
Transferee has to see that alienation is not unfair to 

Per Eanhaiya Lai, d.— Under the Hindu Law a 
widow is entitled to the beneficial enjoyment ot 
the entire estate for her life; but if there are debts- 
due by the estate, it is to her interest to pay the 
debts or the interest accruing due, lest she may 
lose the corpus or a portion of the estate by an 
enforced sale in aatisfaotion of those debts ana her 
means of maintenance may thereby be A 

widow is under a pious obligation to pay the debts 
of the last male-holder even though they may be 
barred by time. 

A creditor is not aflected by any f f 
subsequent mis-manaBement of the estate, 
he has been a party to it. The immediate 
on the estate and the danger to be f 
principal matters about he t^ 

Lquire. and if he acts in good faith. is protect 
ed and can enforce the transaction as much agains 

the widow as against her ^'ntiiled to* 

the usufruct of the property less 
on debts against the proporty 

Bible or coLenient for her to dUcharge. T^do^ 
is bound to keep down interest on her husbana R 
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HINDU LAW— Alienation— Necessity— Widow— 
Hasband’s debts. 

debts and is only entitled to enjoy the real net in- 
come ©f her husband’s properties; 1913 M.W.N. 275, 
Be/. The interest on a debt on the estate in 
possession of a ^idow is a prior claim on the 
income of the estate. An alienee from the ^idow 
has to see that the alienation does not operate un- 
fairly against the reversioners. {Eanhaiya Lai and 
Ashworth, JJ .) . GAVni SHANKER V. KAMALA 
PBASAD. 95 l.C. 869- A.I.B. 1926 All. 645. 


Where a ■widow mortgaged property to pay 

oS an earlier mortgage by her husband and she 
covenanted in the deed to pay enhanced revenue as 
was covenanted in the deed by her husband. 

Held, that there was no reason to hold that the 
widow was not justified in making that covenant. 
(Simpson and Gokaran Naih Misra, A,J.Cs.). 
ThakorBishdNath o. Ram Ratan. 

89 l.C. 581=12 O.L.J. 406=2 0 W.N. 522= 

A.I.R. 1925 Oudh 529. 

' 'Under the Hindu Law a widow is bound to 
pay the debts due by her husband, such payment be* 
ing conducive to the spiritual benefit of the deceas- 
ed and therefore if she alienates the property in- 
herited by her from her husband in order to pay ofi 
the debts due by him, CO question of any pressure 
or necessity arises ; 51 I. A. 145, Expl. (Simpson and 
OoJearan Nath Misra, A.J.Cs.). Thakur Bishu 
Nath v. Ram Ratan. 89 I. C. 581 = 

12 0. L. J. 406=2 0 W. N. 522 = 
A. I. R. 1925 Oudh 529. 


•^^^SaU for amount not exactly covering the debt 
cannot he set aside. 

A sale by a Hindu widow cannot be sot aside 
upon payment of the amount which it was neces- 
sary for the widow to raise to pay oS a legal debt, 
simply because the property sold was not sold for 
a sum which exactly covered that debt. It would 
manifestly be impossible, and possibly prejudicial 
to the interest of the estate, if the widow were to be 
hound in every instance to sell property for pay- 
ment of a debt due from her husband for exactly 
the sum due to the creditor : 14 C.W.N. 895, Foil. ; 
29 All. 331 (P.C.), Expl. {Eallifox, A.J.C.). ANAND 
RAO V. SABASWATIBAI. 71 I. C. S32= 

6 N.L. J. 115= A. I. R. 1923 Nag. 125. 

Mother succeeding to son's estate cannot 
alienate for debts of her husband unless charged 
on the estate, though son was under pious obliga- 
Hon to pay. {Qokul Prasad and Stuart, JJ.). Sheo 
ram Pande V. Sheo Ratan Pandb, 

, 63 1.0.279=43 All. 604= 

111 i.- *®*-^ J-613=A.1.R. 1921 All. 183. 

Alienation— NeoesBity— Widow— Interest. 

. . .Alienation by widow for interest in excess of 
what 16 allowable under the rule of Damdupat, is 
not justified m Berat : 10 N.L.R. 91, Foil. {Baker, 

/.C.). Rajbam V. Ramchandba. 89 l. c 944= 

o 7 ^ R- 1626 Nog. 33. 

Sale to d^harge mortgage and interest thereon 
— When not valid. 

thf land for Ea, 1,500 on 

the 20th of November, 1908. The mortgaRe wan 

converted into a sale by the widow in 1910 the 
consideration being Rs. 1,500 due on the mortgaRe 
Re. 1,321-18 due as interest and Rs. 24 apeS on 
pairing a well and due from the mortgagor under 
the tonus of the deed of mortgage* 

Seld, that the widow had no neoessity to sell 
the equity of redemption, the debt beingaoharge 
only on the mortgaged land and not being recoveV 
able from the person or other property of the 
■oortgagor, and that the interest due under the 


HINDU LAW— Alienation— NeceiBlty-Widpw— 
Maintenance. 

mortgage was not a just debt : 65 P. R- 1900» 
(F.B.), Re/. {Scott’Smith. J.). BODH RAJ v. RAJA. 
Singh. 77 l.C. 906=A.I.F. 1923 Lah. 668. 

—Alienation— Necessity— Widow — Land ReYe- 
nue. 

Arrears of land revenue'' is not legal wc- 
cessily if occasioned by imprudence. 

It is not open to the life-tenant to imperil the- 
reversion by extravagance, imprudence and wanton- 
neglect to pay the Government revenue where- 
funds were available to her. In the absence o£ 
evidence to prove that the usufruct of the property 
was not sufficient to meet the Government revenue,, 
the mere fact of allowing the revenue to fall into* 
arrears will not put upon herself created liability, 
the impress of necessity, as would legalise tho- 
conveyance of the absolute title to the property in 
execution of the decree against her ; 5 Pat. 585, 
List. {Sen and Niamatidlah JJ.). RAGBUBIR 
SARAN V. ram SarAN, 114 l.C. 33= 

26 A.L.J. 825= A.I.R. 1928 All. 631. 

Arrears of revenue is necessity. 

The existence of arrears of revenue for whioli» 
the estate is liable to be sold up is at least pre- 
sumptive evidence of necessity, even though when 
the loan is incurred, the Government may nob 
have taken measures to enforce the liability^ 
This presumed necessity may no doubt be repudiat- 
ed by showing that the 'widow had sufficient 
income to enable her to pay the revenue without 
the neoessity of borrowing. {Ryves and Daniels,. 

JJ.). lalta Prasad v. Darshan Singh. 

74 I.G. 839 = A.I.R. 1924 All. 149. 


—Alienation— Necessity— Widow — Maintenance. 

Alienation by toidou) for the maintenance of 

daughter's son, is not justifiable. 

Under Mitakshara, the daughter’s son is not &. 
member of the last male holder’s family, he 
belongs to the family of the daughter’s husband.. 
Nor could the daughter’s son, be a dependent 
member of the last male holder's family when his. 
father is living and able to maintain him. There- 
fore the last male holder is not bound to maintain 
the daughter’s son. and on his death his estate in. 
the hands of his widow is not liable for the main- 
tenanoe, education, upanayanam and marriage. Any 
alienation by the widow for such purposes is not 
justifiable. (Ca$«-Io«j discussed.) {Ananthahrishna. 
Iyer,J.). ANANDABAOv. VBNKATASDBBA RaOv. 

123 I. C. 812=1930 M W N. 40 = 
31 M.L.W. 692= A.I.R. 1930 Mad. 287 = 

88 M.L.J. 127. 

Balance from income after paying interest. 

payable on previous mortgage of property sufficient 
for her maintenance— Sale of property is not fot* 
necessity: A.I.R. 1927 P.C. 37, Expl. and Disf. 
{ShadiLal,C.J.^ and Bhide, J.). AHMAD DiN v. 
TULSA Singh, iis l. c. 292=A.I.R. 1928 Lah. 875. 


Where a woman inherits considerable pro- 
perty as a limited owner she is not* entitled to* 
charge the reversion with debts oontraotedhy her- 
when she oould have met those debts from the in- 
come of the property. But whore the income is uot^ 
sufficient for hot own maintenanoe. or for other- 
purposes, suoh as pilgrimage to holy places, eto.,. 
a limited owner oan alienate the property to tha. 
prejudice of the reversion. (Danodoes, J.). 

Rajaqopalaohariar t». Sami Rbodi. 


AJ.R.19a6 Had. 517=60 M.L.J. 221 
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■HINDU LAW— Alienation— Necessity— Widow— 

Maintenance. 

1 ^ here the estate does not yield sufficient 

income for the widow’s maintenance and she there- 
fore sells it in order to invest it in purchasing a 
house which fetches more rent, 

Held, that if by first selling the land, a widow 
can so improve the estate as to provide sulhcieut 
for her ow'n maintenance this mustbe regarded not 
merely as a prudent arrangement but also as a 
necessary arrangement, and it is therefore binding 
on the reversioners. {Chevis and Campbell, JJ.). 
Radha Ram v. Khushi Ram. 66 l.C. 343= 

A.I.R. 1922 Lah. 204. 

— Alienation— Necessity— Widow— Management. 

— If a prudent act of management, aale is upheld. 

A Hindu widow enjoys the same latitude in the 
exercise of her powers as the manager, of a joint 
family, or of an infant’s estate, possesses, provided 
“she acts fairly to her expectant heirs. In such a 
case all that one has therefore to see is whether 
the widow acted fairly towards her expectant heirs 
or prejudicially to their interest : 11 Bom. 320and 
18 Bom. 534, Ap2)l. 

Even though there is no absolute legal necessity, 
a sale by widow can be upheld, on the ground of 
its being a prudent and beneficial act of manage- 
ment ; A. I. R. 19-25 Nag. 302. Foil. iKinkhede, 
A.J.C.). SUMITRABAI y. Hibbaji. 97 l.C. 983 = 

A.I.R. 1927 Nag. 25. 

Private sale to avoid Court-sale as an act of 

good vianagemcnt — Sale need not be exactly for 
amount of legal ^lecessvy. 

Where a widow sold property by a private sale 
to save it from being sold .at a much less price at 
an auction sale, 

Held, it was an act of good miinugement and 
prudence on her part that she executed the sale- 
deed to save the property from being sold for an 
inadequate' price. A widow is not always bound to 
sell exactly for the amount for which there is legal 
necessity." It is to be seen in each c.ase whether 
liaving regard to the circumstances the alienation 
was a proper one, and the widow has dealt fairly 
towards the expectant heir. {Ahdxil Raoof and 
Martineau, JJ.). NaMAN MaL v. H,\R Bhagwan. 

66 I. C. 362 = 2 Lah. 357 = 
A. I. R. 1922 Lah. 317. 

—Alienation— Necessity— Widow— Meaning of. 
Xhe power of the widow in rospi.ct of aliena- 
tion for legal necessity is the same as that of the 
manager of the family property ; and it can only 
bo exercised in the case of need or for the benefitof 
the estate. The actual pressure on the estate, the 
danger to be avert d or the benefit to be conferred 
on it, in the particular instance, is the thing to bo 
regarded; 6 M.I.A. 303 {P.C.), Appl. 

There can be no question that she may make 
alienations to procure maintenance for herself or 
to defray the expenses of her own religious cere- 
monio.s, such as may be necessary, for the salva- 
tion of her husband’s soul; but she is not at liberty 

to anticipate her wants. . 

The word ’ necessity ” has a somewhat special, 
almost a technical meaning. Necessity, does not 
mean compulsion, but the kind of pressure which 
the law recognizes as serious and sufficient. 
{Greaves and Mukerji, JJ ). SaNTOSH KUMAR n. 
GA.NP.SH CHA.n»A. 

Hecussity does not mean actual compulsion, 

but pressure which the law deems sufJUcient. 

A widow can alienate, if there are no other moans 
available, for the obligatory oetemonios to seouro 


HINDU LkVI — Alienation — Necessity — Widow- 
Presumption. 

the repjse of the soul of her husband. She can, 
in some circumsiances. alien.ite immoveable pto- 
pert> to pay the last owner's debts or (if there is 
no other available source of supply) for bar own or 
infant children’s maintenance. Necessity does 
not mean actual compulsion, but the kind of pres- 
sure which the law recognises as serious and suffi- 
cient. {Lord Phillimore.) R,\MSOMRA^J w. Mt. 
Shyamku.mart. 69 1. C. 71 = 4 ‘ I A. 342= 

31 M. L. T. 200=1 Pat. 741 = 27 C.W.N. 269= 
3 P L.T. 749=21 A L.J. 18=16 M.L.W. 956= 
37 C.L.J. 356=25 Bom. L.R. 634= 
4 L.R.P.C. 17=A.I R. U22 P.C. 356= 

44 M L.J. 751 (P. C.). 

— Alienation — Necessity — Widow — Mother’s 
debts. 

.\lienation by daughter to pay off mother’s 

debts is not binding on reversioners. [Stuart, J.). 
SiTA Ram V. Rewa Ram. 71 l.C. 390= 

A .1. R. 1923 All. 366. 

—Alienation — Necessity — Widow — Obsequial 
ceremonies. 

Payment of husband’s debt and performance 

of his obsequial ceremonies arc a legal necessity. 
iCoyajee and Fawcett, J J.). BAT SURAJ u. JlJI- 
BHAY BHAVSANG. 86 l.C. 196 = 

A.I.R. 1925 Bom. 38. 

-Alienation-Necessity— Widow— Pilgrimage. 

Pilorimage not condjicice to husband's spiri- 

tual welfare is not necessity. 

According to Hindu Law only those pilgrim- 
ages which conduce to spiritual welfare of the 
husband constitute a valid necessity for an aliena- 
tion by a widow. A pilgrimage to G.vya for per- 
formauce of the husband’s SUradha has been hold 
to constitute such necessity but not pilgrimages to 
places like Benares, Muttra, Briudaban, etc.; 
A.I.R. 1024 All. 90-2 and 3 0. W. N. 544, Ref. 
[Shadi Lai. C. /. and Bhidc. J.). AHMAD DIN v. 
TULSA Singh. 113 l.C. 292= A.I.R. 1928 Lah. 875. 

Widow is competent to alien. ate her hus- 
band’s estate for expenses in connexion with a feast 
given to Brahmins after return from pilgcim;igo to 
Gaya, The feast to tJrahmaus, after performance 
of the sradh ceremony at Gaya, is an essential in- 
cident which justifies reasonable expenditure: 
18 C.W.N. 1303, Foil.; A. T, R. 1921 All. lO'J and 
43 Cal. 574. Ref.; 33 All. 2.56, Not foil. (Raza and 
Nanavutlu, JJ.). SAMBATH SlNQH V. Ram MIT. 

Sikgh. 110 I C. 531 = 5 O.W.N. 510= 

A.I.R. 1928 Oudh 353. 
-There is no authority for the view that a 
Hindu widow’s pilgrimage to Dwarkaji or Jagan- 
nathji is necessarily oonduoive to her husband’s 
spiritual benefit: \.l.R. 1922 P.C. 2C1 and 
43 Cal. 574. List. {King, J.). RaMLAL t). KUNWAR 
RaCHPAL. 102 I. C. 275 = 4 0. W. N. 498= 

A.I.R. 1927 Oudh 231. 

—Alienation— Necessity— Widow— Powers of. 

Widow has no povver to alienate uusoand s 
propotty oven in absence of blood relation except 
for nocoBsary purposes unlosa such authority is 
conferred by husband bv will. [Adiison nna Bhide, 

JJ.). Balak ram, high school, I’anipat 1). 
Nanu Mal. 31 P.L.R. 509 = A.I.R. 1930 Lah. 679. 

-Alienation— NecoBSIty-Widow-PreBuraptlon. 

Alienation challenged 49 years 

Conduct of theparlies who could hate objected should 
belookedto. 

Ic a suit to challenge alienation by a Hmd^u 
widow 49 years after its date, it was found that the 
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Presumption. 

sister of the last male owner had attested the deed, 
that two reversioners had attested a sale-doed hy 
the alienee, and in a partition among the rever- 
sioners they had agreed not to challejige the 
alienation and during the widow’s lifetime the 
alienation was not challenged by the reversioners, 
SeJd, that these circumst.'^Dces lead to the infer- 
ence that the alienation was for necessity ; A.T.R. 
1922 P.C. 163 and 43 "Mad. rA\, Eef. {Spencer, J.). 
NATESA AIYAR V. PAN'CHArAGESA AlYAB. 

93 I.C. 684=22 M.L W 874= 
A I R 1926 Mad. 247. 

Where a famine ye.ar is followed by several 

years of scarcity and the widow makes the aliena- 
tions soon after that period, alienation can be said 
to have been made for necessity; A.T.R. 1917 P.C. 6, 
Ref. {Philliiis arid Srinivr..<ia Apyanfjar, JJ.). 
NATBSA PILLAI V. JIEEN'AKSHISUNDARA AIUDA* 

LIAS. 109 I.G. 96 (Mad.). 

— Alienation— Necessity —Widow — Purchaser’s 
rights. 

■ " “The purchaser from widow is not bound b? 
any previous act of inis-manag^ment by the widow 
so long as he is sstisded that there was a pressing 
necessity for the sale. [Greaves and B. B. Ohose, 
JJ.). SAILABALA DEBI V. BATKUN’THA NaTH. 

91 I.C. 188 = A.I.R. 1926 Cal. 488. 

■ ■ ' -A transferee from a Hindu widow cannot be 

permitted to plead against the reversioner the bar of 
S. 41, Transfer of Prop-rty Act ; A.I.R. 1925 All. 79, 
Bel. on. (Misra and Rasa, JJ ). Khushwaqt 
RA i V. Jaoannath Prasad Tanoan. 

119 1 G. 872=A.I.R. 1930 Oudh 164. 

Sale by imdow of her absolute estate — Recital of 

necessity in the deed does not make it a limited estate. 

In cages where a widow or daughter has an ab- 
solate estate and where she purports to sell the 
property absolutely, the purchaser is entitled to 
rely upon the title she bad and there is no reason to 
cub doA'n the estate intended to be sold by presum- 
ing that tbeparties intended only to have a widow’s 
estate in spite of the fact that the salo-doed pur- 
ports to be an absolute sale-deed oonferriog full 
title, necessity beiug set out only as enabling the 
widow to confer such title. {Kumaraswami Saslri 
and Reilly, JJ.). PalANITANDI v. VETILAMUTHD 
PII/LAI. 112 I.C. 320= 52 Mad. 6= 

28 M.L.W. 830 = 1928 M W.N. 723 = 
A.I.R. 1929 Mad. 93=59 M.L.J. 979. 
'■ ‘ —Daughter can alieriaie only for necessity-^But 

alienation of her life'interest can be given effect io by 
partition at the instance of the alienee. 

A daughter is a limited owner and therefore not 
entitled to alienate the property inherited from her 
father absolutely without there being legal 
necessity therefor. 8he cannot bind the inheritance 
for her own personal debts or private purposes as 
against reversioners, but she can do so only for her 
own life. She can alienate her own life-interest 
and eflect can bo given to such alienation by p.arti- 
tion sought at the instance of the alienee, {Adami 

and Sen, JJ.). Sahdro Singh u. Kishun Behabi 
90 I.C. 659=7 P.L.T. 47 = 1925 P.H.C C. 292= 

A.I.R. 1929 Pat. 820. 

Consideration applied to pay debt — Limited or 

absolute interest passes as the debt is the icidoto's or 
her husband’s. 

In the case of voluntary as well as involuntary 
alienations of the estate of a Hindu widow, where 
the consideration has been applied to pay ofi a 
pripr .debt the same principles will apply. If the 
p^or dobt was in the nature of a personal claim 
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Purchaser’s rights. 

against the widow, only her interest will pass to- 
the alienee But if the debt was binding on the 
husband’s estate as well then the alienee will get 
an absolute estate in the property: 10 Cal. 985 
(P. C.), Foil. iJlfears, C. J. and Piggoii, J.). 

B. IsnwARi Prasad v. Babdnandan. 

33 I.C. 193 = 47 All. 563 = 6 L.R.A. Civ 291= 

A.I.R. 1925 All. 495. 

ilnmec benamidar can’f sue /or declaration of 

title on widow's deat::. 

An alienation by a Hindu widow is not void but' 
merely voidable. Transferees of widow who are 
benamidars for her, have no title whatever after 
the death of the widow whom alone they represent- 
ed, to sue for declaration of title. (jDau'Son Miller, 

C. J. and UnlHck, J.). BHIKARI BEHABA v. 

Srimati Sitamoni Devi. 78 I.C. 467= 

A.I.R. 1924 Pat. 706.. 

Improvement hy alienee—Reversioner is bound- 

to pay value of i)nprovements. 

In a suit by reversioner, after widow’s death to 
recover property mortgaged by the wido \ without 
necessity, the reversioner ought, on principles of: 
equity, to compensate the mortgagee for what he • 
has spent on the property. But if the successful 
reversioner is not prepared to compensate either 
wholly or in part, the mortgagee for what he has 
spent on the property, then the mortgagee is 
entitled to remove what he has placed on the pro- 
perty at his own expense: 40 C. 555 (P. C.), Foil.; 
82 B. 32. Diet. {Macleod. C. J. and Crump, J.) 
SIDDAPPABIN MAHALINGAPPA V. PANDURANG 
WasuDEO. 72 I C. 626 = 25 Bom. L.R. 395= 

47 Bom. 696= A.I.R. 1923 Bom. 385. 

Purchaser is entitled to interest on considera- 

tion found binding’^Increased rent from improve- 
ments must beset off against mesne profits. 

Where an alienation by a Hindir widow is set 
aside, the person di-possessed is entitled to the sum 
paid out of the purchase money towards the inoum- 
brances binding on the estate with interest that 
would run concurrently with mesne pro6ts. 

Where the purchaser from a Hindu widow causes 
permanent improvements to be made whereby the 
Jama of the property is increased, the increased 
tent that is properly attributable to the improve- 
ments can be set ofl ogjvinst the mesne profits, even 
although it was not actually executed by the per- 
son in possession at the moment when the decree 
for possession was made. [Lord Buckmaster.) 

Raja rai Bhagwat Datal Singh v. Ram 
RATAN Sahu. 65 I. C. 69= 

26 C. W.N. 257=38 C. L.J. 121 = 
15 M.L.W. 481 = 24 Bom. L.R. 336= 
1922 M W.N. 102=20 A L.J. 26= 

3 P.L.T. 229= A.I.R. 1922 P C. 91= 

42 M L J. 243 (P.C.). 

Life-estate— Alienation by life-tenant of 

property acquired with estate money— Property in 
alienee’s hands is not subject to any oharee 
(^alJvs, C. J. and Oldfield, J.). RamaYYA v. 
Mahalakshmi. 64 I C 481= 

14 M.L.W. 33=1921 M.W.Ni 434= 

A.I.R. 1922 Mad. 357. 
Transferee not IsabU for mestxe profits till 
transfer is repudiated. 

A transfer by a Hindu widow is only voidable 
and until the reversioner signifies his intention to 
avoid it, the transferee cannot he deemed to bo in 

wrongful poaseseion. So, the transferee is nob 
liable for any mesne profits or to pay any oompon- 

aation for the use of the land until lie transfer ia 
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HINDU LAW— Alienation— Necessity— Widow— 

Refund. 


repudiated: 34 Cal. 329 (P.C.), Foil.; U C.P.L.R. 129, 
Dis(. {Kotval, A. J. C.). Mt. Raiji v. SHRIRAM. 

59 I.G. 368 = A.I.R. 1921 Nag. 133. 

— Alienation— Necessity— Widow— Refund. 

Amount borrotced disproportionaU to necessity 

— No collusion proted — Reversioner should be made 
to pay the amount found to be for necessity. 

Where it is shown that the money borrowed was 
■more than the necessity justified, then the Court 
should find whether the creditor knew or could 
have known by means of enquiries then available 
that the money was in excess of the necessity ; and 
i! the finding is in the affirmative then the Court 
should allow the reversioner to recover the property 
on payment of the sum really justified by the 
necessity. If on the other hand the finding of the 
Court is in the negative, the transaction should be 
upheld in its entirety: 29 All. 331; 31 Mad. 153 
and 27 All. 494, Ref. The mere fact that the 
amount borrowed is to some extent larger than the 
sum actually needed ought not to vitiate the mort- 
gage. ft is impossible to draw a line as to what 
extent an excess should be held not to vitiate the 
transaction. When the excess is disproportionately 
large, that itself is evidence of collusion and then 
the Court should not uphold the transaction. 
’In cases where the Court finds that the necessity 
was inadequate for a part of the entire loan, the 
reversioner should be put to terms. The decree for 
possession should be subject to payment of the 
■sum paid to the widow without interest, the 
usufruct of the property being set oS against the 
interest. [Cuming and Chakravarti, JJ.). TARA* 
PRASAD Saw V. Madhusddan Giri. 91 I.C. 12= 

42C.L.J. 269 = 30 C.W.N. 204= 
A.I.R. 1926 Cal. 283. 
—Alienation — Necessity — Widow — Religions 

ceremony. . l • 

Construction of a ghat on a river is a cbari- 

■table and religious act justifying debt or alienation 
by widow. [Baker, J.C.). THAKUB KaLLU SiNGH 
V. BHDRAJI. 79 I.C. 633= A.I.R. 1924 Nag. 384. 
A contribution by a Hindu widow to the ex- 
penses of the Sradh of a near relation of her hus- 
band half of whose property was in her possession 
is a valid legal necessity especially when her 
obligation to contribute half the expenses was 
admitted by one of the next reversioners. (Datoson- 
UilUr, C.J. and Mulliek, J.). RAMSUNDER KUER 
V Satruhah Prasad Chaudhri. 75 I.C.848= 

A.I.R. 1924 Pat. 591. 


•Alienation— Necessity— Widow— Rent. 

-A widow is entitled to sell her husbands 

• .a « 


- A 

estate to satisfy a rent decree for, although a 
liability to pay rent is a personal liability, still the 
Qccessity to pay off decrees for rent constitutes a 
tecal necessity within the meaning of that term in 
RinduLaw: 19 C.W.N. ZIS. Foil. [Das and Fazl 

Mi. JJ.). Ba:,. Asbk ambtca^Lal^ 

A. I. R. 1929 Pat. 216. 

^The payment of a decree for arrears of rent 

cannot bv itself be considered to necessity 

unless there is evidence to show 

had no means to^pay^that decree .^9 OAV.N^ ^13 . 

16 C.W.N. 1070 and 17 C.W.N. 337. Foil. 

/.). jAOANNATn SIKGH «. 1’ 

lu I. 0. 783 = 4 Luck, 279 = * ° ® «„,‘“427. 

Payment of arrears of rent, for lease taken 

by widow for bet own benefit is not legal nocessity. 


HINDU LAW— Alienation— Nececsity— Widow- 
Spiritual benefit. 

[ifears, C.J. and Piggott, J".). B. ISHWABI Pba- 
SAD u. BabunandAN. 88 I.G. 193 = 47 All. 563= 
6 L.R.A. CiT. 291 = A.I.R. 1925 All. 495. 

•'■Payment of arrears of rent for ex-proprietary 
tenancy is not legal Ttecessity. 

Where the holder of a widow’s estate sells zamln- 
dary property, the ex-proprietary tenancy which 
comes into existence cannot be said to constitute a 
portion of the estate as it devolved upon her. Hence 
it cannot be said that in paying ofi a decree for 
arrears of rent in respect of such ex-proprietary 
tenancy, the limited owner is saving a portion of 
the family estate in her hands. Therefore the pay- 
ment of such arrears of rent is not legal necessity 
capable of supporting an alienation of the family 
estate. (Aftfurs, C.J. and Piggott, J.). B. ISHWARI 
Prasad v. babunandan. 88 I. C. 193= 

6 L. R. A. CiT 291=47 All. 563= 

A.I.R. 1925 All. 493. 


Alienation — Necessity — Widow — Spiritual 
benefit. 

•Alienation by widow of small portion for 


spiritual benefit of husband is valid— Excavation 
and consecration of tank are acts of high spiritual 
benefit— What constitutes reasonable portion de- 
pends on facts: A.I.R 1922 P.C. 261; 43 Cal. 574 and 
37 Cal. 1. Rel. on. [ifohiuddin. A.J.C.).FattESINQH 
CHATBI V. Sarha. 122 I. C. 437 = 13 N.L.J. 41 = 

A.I.R. 1930 Nag. 198. 

■Construction of temple and ghats is conducive 

to spiritual benefit of husband. 

The construction of a temple and ghats is regard- 
ed by Hindus as an act of high religious merit and 
that the constructions if made by a Hindu widow 
with that object, would be conducive to the spiritual 
benefit of her deceased husband's soul: 2 Luck. 713, 
Ref. (Pttlfan and Sriuasfaua, JJ.). BISSESHWAR 

Buksh Singh v. Jang Bahadur Singh. 

122 I. C. 614=7 0. W. N. 173= 
A. I. R. 1930 Oudh 228. 

•Transfer made for tha spiritual benefit of 


the widow and not for the benefit of the husband, 
does not bind the husband’s estate after the death 
of the widow. 

An act done by a widow supposed to conduce to 
the spiritual benefit of her husband would confer 
spiritual benefit on herself, but an aot done by the 
widow supposed to conduce to the spiritual benefit 
of herself would not confer spiritual benefit on her 
husband : A. I. R- 1921 All. 178 and A. I. R. 
1927 Oudh 450, Appl. [Stuart, C.J. and Nanavutty, 
T \ HAB MiTBA V. RAGHUBAB PRASAD. 

110 I.C. 618=3 Luck. 645=5 O.W.N 333= 

A.I.R. 1928 Oudh 342. 

.Widow has power to alienate husband's 

estate for conducing benefit on her husband’s soul, 
but it must bo within proper and reasonaWe JjniUs: 
8 M.I.A. 508 (P.C.); 42 Bom. 136; (1908) A.W.N. 202; 
8 Mad. 532 and 22 Cal. 506, Rel. on. [W^ir 
Hasan and Qokaran Nath Misra, 

SINGH V. SHEO NARESH SiNQH. ^ J- ®'®;- 

4 O.W.N. 820=A.I.R. 1927 Oudh 450. 

A Hindu widow is not competent to alienate 

her inherited property for her own spintua 
as the acts conducive to her own spiritual bonefi 

Ref. (««,. /.). 

A.I.R. 1927 Oudh 231. 
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nSINIW LAW— Alienation— Necceslty— Widow- 
Spiritual benefit. 

-■ —The money advanced for building a house 
^necessary for the porposea of education of children 
•does not fall within the doctrine of legal necessity. 
{OreavM and Cuming, JJ.), JOGBSU CHANDBA 
<jHOSB V. Chapala Sundari Basu. 

90 I.C. 5d4=A I.R. 1926 Cal. 383. 
■Within a proper limit a widow can alienate 

^ m a a ^ • A * 


, . 

iier husband’s property for the performance of 
'religious acts which are supposed to conduce to his 
spiritual benefit: 43 Cal. 5T4 and 11 Ben. L.B. 418, 
Bel. on. 

If the property sold or gifted by the widow bears 
-a small proportion to the estate inherited and the 
occasion of the disposition orexpeodituce is reason* 
.able and proper according t9 the common notions 
-of the Hindus, It is justifiable and cannot be im> 
peached by the reversioners : 84 Mad. 288. Bd. on. 
{Jtoala Prasad and Buchnill, JJ.). Eam SUMBAK 
Pbasad V. Govind Das. 99 I.C. 782= 

5 Pat. 646=7 P.L.T. 821=A.I.R. 1926 Pat. 582. 

Alienation of small portion of husband’s 

estate for act, oonduoing to benefit of his soul is 
.allowed — Alienation of whole estate where income 
ds not sufficient may be allowed for an object regard- 
■ed as essential for salvation of the husband’s soul. 

Campbell, JJ.). SlT. Tehl Kuab v. 
AMTAB Nath. 79 i.c. 670= 

17 P.W.R. 1923=A. I. R. 1925 Lab. 2. 

Caste feasts are not “ charitable or religious 
urposes” within the meaning of Hindu Law. 
Madgavhar, A.J.C.). THAOO&fAL Panjoomal v. 
SoHiuAL Chblla Ram. 

84 l.Q. 685=A.1.R. 1924 Bind 140. 




“ — Afienofiow for performing optional ceremonies 
u allowed if it is of a small pwtion. 

The Hindu system recognizes two sets of reli- 
/gious acts, one is in conneotion with the actual 
obsequies of the deceased, and the periodical per- 
formance of the obsequial rites prescribed iu the 
Hindu Religious law, whioh are considered as 
•essential for the salvation of the soul of the deceas- 
ed; the other relates to acts which, although not 
-essential or obligatory, are still pious observances 
^loh conduce to the bliss of the deceased’s soul. 
Wim reference to the first olass of acts, the powers 
■of me ffindu female, who holds the property, are 
tnlet than in respect of the acts which are simply 
•pious and if performed are meritorious, so far as 
«th6y oonduoe to the spiritual benefit of the deceased. 
In one oase, if the income of tho property, or the 
property itself, is not sufficient to cover the expen- 
ses, she is entitled to sell the whole of it. In the 

other case she can alienate a small portion of the 

property for the pious or charitable purpose she 
may have in view. If the property sold or gifted 
bears a small proportion (whioh it is impossible to 
•define more eiacUy) to the estate inherited and the 
-oowsion of the disposition or expenditure is reason- 

according to the common notions 
•of the andns, it is justifiable and cannot be im- 
Reached by the reversioner. (Afr. Ameer 4K.) 
••Sabdab Singh v. Kunj Bihabi Lal. ' 

69 I, 0. 36=37 C. L. J. 383=27 C. W. N. 653= 

... ... 2® P.W.R, 1923= 

44 All. S03=18M. h- W. 871=49 I. A. 383= 

31 M. L. T. 253=A.I.R. 1922 P.O. 281= 

44H.L.J.766 (P.C.). 

— ~^idow*s epiritual benefit is no necessity. 

Under the Mitakshara Law in order to justify an 
Alunation by a widow of aportion of her husband's 
Property for teligtooB or charitable nurDoaes. it 


HINDU LAW— Alienation— Neoesaity— Widow— 
— Hiscellaneous. 

must be established that the alienation is supposed 
to couduce to the spiritual welfare of her husband, 
even if the portion of the property alienated be not 
esoessive. .An act done by the widow supposed to 
conduce to the spiritual benefit of herself would 
not confer benefit on her husband: 4 All. 432, Foil.; 
8 M.I.A. 529 (P.C.) and 43 Cal. 574, Bef. {Rafique 
and Stuart, JJ.). SHAM Devi y. Bibbhadba Pba- 
sad. 621 . c.432=43 All. 463=19 A.L.J. 312= 

A.I.R. 1921 All. 178. 

—Alienation— Necessity— Widow — Test applica- 
ble. 

When all facts are not within lender's 
knowledge, test to be applied must be less strict. 

It is difficult foe a lender to know the exact ex- 
tent of the legal necessity in respect of whioh he 
advances the money on the security of the family 
property, and difierent test would be applied in a 
oase when all the facts are not within tho lender’s 
knowledge than the strict test that would be ap- 
plied if all the facts are necessarily within the 
lender’s knowledge. (Oreaves and Cuming, JJ.). 
JoGESB Chandra Ghose v. Chapala Sundabi 
BA9U. 90 I.c. 594=A.I.R. 1926 Cal. 383. 

—Alienation — Necessity— Widow — Miscollane- 
008. 

- -A permanent lease by widow in consideration 
of the lessee looking after her in her old age is for 
legal necessity. (Cuming and B.B, Ghose, JJ.). 
Rajbndba Nath v. Peyari Mohan. 

94 I. C. 321= A.I.H. 1926 Oal. 854. 
Alienation by limited owner for clearing debts 
bxndtng on estate-~Tran$feree~Burden of proof. 

A sale by a female owner to pay outstanding 
debts which are a charge on the estate and whioh 
bind the estate and which could not be got rid of 
by the^ reversioners without payment is one for 
necessity and it is not incumbent on the transferee 
to establish that some dire consequences would 
have ^sued if those debts had not been disohareed- 
A. I. R. 1923 All, 535, Disf, (^lulaiman, J ) 

ambika Pbasad v. Madho Prasad. 85 I.c 868= 

A.I.R. 1923 All. 621. 

J ‘AdequMy of consideration is immaterial 
unless fraud or collusion is proved. 

Pet Ashworth, J. — When once it is shown that a 
sale by a Hindu father and manager is ueoessaty. 
no suit will heagainst the vendee in the absence 
Of fraud or ooUusion being proved against him, on 
the pound of insufficiency of price inasmuch as 
the father is empowered to make arrangements for 
the sale and the vendee can scarcely be expected 
to see that the price is inadequate. {5uIoiwian J 

Lal 0, natha Ram. iq7 | q 

.. A I R. 1929 All. 199. 

J?® V ” relates to terms that are 

available because if you must borrow and there- 
fore must pay interest, it cannot be iu excess of tv., 
authority on that occasion to pay ThfCl that 

are newssary, when mote moderate terms ace not 

available: A. I. R. 1919 P. 0. 12. W 
Sumner.) SUNDER Mull o. Satyak^ab 
SAHANA. 108 1.0. 337=7 Pat. 294=83 l 

1928 M KX.W*461= 

928 M.W.H. M2-8 O.Wjl. 400=47 O.L.J. 403= 

80 Bom* L. R. 793^82 OWN 

A.I.R. 1928 P.O. 64=34 M.Ii.J 427 (P.O.), 
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HINDU LAW— Alienation— Necessity— Widow— 

Uiscellaneons. 

-Deed ~ Con.'itYuction “ Commercial terms " 


meaning explained. 

The expression *' commercial terms," as used in 
a deed is relative to the time and the place, the 
country and part of the country where the money 
is borrowed the kind of security that is offered for 
the loan, the possibilities of realising the security, 
the supply of capital and the opportunity of 
persons willing to loud for possibly a considerable 
time, it cannot be confined, as in England, to some- 
thing connected \s"th a publicly announced and 
official rate of interest for loan generally or to a 
current rate generally allowed upon the highest 
security in financial transactions, such as an issue 
of debentures or something regulated by the day 
to day supply of money and by facilities for short 
loans. The wed ‘■commercial" must be under- 
stood of a c. inmunity which is not a commercial 
community and of transactions which no one 
would call mercantile, as a comprehensive but 
convenient term for such terms as can be 
arranged freely between borrower and lender 
under the circumstances of the particular case: 
A.I.R. 1919 P.C. 12, Expl. {Viscount Sumner.) 
Sunder Mull v. Satya kinkab S.\hana. 

108 I C. 337=26 &.L J. 364= 

9 P.L.T. 203=55 I.ft. 85=27 M L W. 461 = 
1028 M.W.N. 242=5 O.W N. 400= 
47 C.L J. 403 = 30 Boro. L.R. 793= 
32 C-W.N. 657=7 Pat. 294 = 
A.I.R. 1928 P.C. 64=54 M L J HI (P C.). 

Discharge of debt by father or manager not 

made a ground for sale— Mere subsequent discharge 
cannot support the sale. 

In all the cases, in order to determine whether 
an alienation is for necessity or not, what the 
Court has to see is the state of things when the 
alienation was made and the purpose lot which the 
alienation vraa made or stated to be made. (Srini- 
vasa Aiyangar and Ananthakrishna Ayyar, JJ.). 
SATHAPPAN A MBA I, AM V. VADIVELU. 

109 I G. 106=A.I.R. 1928 Mad. 4S0 

Where the property mortgaged forms the 

separate or self acquiaitiou of the mortgagor no 
question of benefit or legal necessity strictly arises. 
{Kinkhede. A.J.C.). OOPAL RAO i>. BABU. 

107 I.C. 903= A.I.R. 1928 Nag. 273. 
-Practice of settling cases by accounting not ap- 
proved. 

The practice of the Allahabad High Court of 
investigating and settling the cases of alienation of 
family property upon the principles of accounting, 
imperils transactions of sale, which, in their real 
essence and substance, arc sales made for family 
necesfiitv. {Lord Shaw.) Gauri Srankau v. 
JrWAN STNGH. 107 I C. 4=25 A L J. 987- 

47 C L.J. 7=1028 M W N. 1 = 4 0 W.N. 1192= 
3? C W N. 257 = 30 Bom. L.R. 64= 
27 M.L.W. 203 = A I.R. 1J27 P C. 245 = 

53 M L J, 786 (P C ). 

^Finding as to existence of legal necessity can 

be examined in second appf'al: 0.A.L..T. 03, Foil. 
{Kinkhede, A.J.C.). MOTiUAM Tukaram^ 

' 96 I.C. 1006=A.I.R. 1926 Nag. 486. 


HINDU LAW— Alienation— Recitals. 


plea. 


It is open to a subsequent transferee to take 
the plea that th-: prior mortgage was without legal 
neceseity: 33 All. 7fl3 (F. B.). Poll. {Lindsay a^id 
Snlaiman. JJ.). 

21 A.L.J. 610*9 L.R.A. Ciy. 61 = 

A I R. 1924 All. 29. 


Purpose mentioned in the deed must he exa- 

inined. 

Where a sale-deed, jointly executed by the heads 
of all the branches of a family, mimtions the pur- 
pose for whih the sale was made, the Court has 
merely to examine whither that purpose is one 
which Hindu Law recognizes as valid. There is 
no room for raising any presumption with recard 
to legal necessity for the transaction. Balvnnt 
Sanluram v. Babaji bin Sani^hapa: referred to. 
(DauiW.s, J.C.). MT. MANZGRex Bibi v. Janki 
PR.VS. tD. 66 I.C. 930 = 9 O.L.J. 35= 

A.I.R. 1922 OudhSO. 
—Alienation— Partial enforcement. 

Transfer not justified — Cannot be partially en- 
forced. 

An alienation or transfer of the joint family pro- 
perty by a manager (otherwise than for legal neces- 
sity and otherwise than for ao antecedent debt) if 
avoided by other co-parceners, is entirely ineffectual' 
and will not operate to transfer his own share: 
A.I.R. 1917 P.C. 41; A.I.R 1917 P.O. 61. Bel. on. 
(Ashworth, J.). JiT. ASRRAFUNNISSA BEGAM V. 
Sahdeo PANDE. 117 I C. 609= 

A I.R. 1929 All. 479. 
Alienation otherwise invalid cannot be en- 
forced even against the father’s own share in the 
joint family property in U.P: G T A. 89 ; 39 A. 437, 
Foil. ; A..T.’R. 1924 P. C, 50. Expl ; A.I R. 1024 
All. 24, Foil. {Daniels, J.). MANESHER LAL v. 
AMAR NATH, 78 I. C. 626=5 L.R.A. Civ. 286 = 

A.I R. 1924 All. 433. 

■ — Sale by father set aside — Vendee not entitled to 
charne even on father's share. 

Where in a suit by a sou, an alionatiou by an 
undivided bliudu father was set aside on the ground 
that no legal necessity was proved and it was found 
that the vendor h »d n- 1 misled the vendee that he 
(the vendor) was the sole owner, 

Beld, that th« vendee was not entitled to any 
charge for the purchase mono y even on the ven- 
dor’s share. {Lindsay and Kanhaiya Lai /tT.l.RAM’ 

SaHAI u. PrabU D.tYAL 63 I.C. 358= 

43 All 655=19 A.L.J. 687 = 
A. I. R 1921 All. 137. 

-Unauthorised alienation by Karta does not 

bind even his share. 

A mortgage executed by the Karta of tho family 
without tho consent of the other members and exe- 
cuted without family necessity or in payment of 
an antecedent debt, is invalid and gives the mort- 
gagee no charge upon the family property or even 
upon the undivided share of the mortgagors them- 
selves- 89 All. 500 (P.C.), Foil {Dawson-Miller, 
C. J. and Mullxck. J.). BANRHDNDT RAI v. 
KESHORI MANDAL. 6110 102=6 P.L J. 72- 

2 P.L.T. 17=1821 P.H.C C. 113= 

A.I.R. 1921 Pat. 18. 

—Alienation— Recitals. 

Not of much evidenfiary value— Epeet of. 

The recital by a father in a raorigige deed to the 
effect that the deed is executed for family 
sitv is an admission by him as a manager of the 
Hindu family, but is of lit.tlo evidential value as 
it may have been a false recital made by him for 
his own purposes, except when under circum- 
stances they amount to a reprcseuta-tion of the 
need of the family or owing to length of time 
it is impossible' to produce other e^^nco ; 
A.I.R. 1914 P.O. 38 and A.I.R- 1916 
and Foil. {Ashworth and' Sen, JJ.). P^DAM SiNGH 

BKOTI BAEAN. 118 I.C. 
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HINDU LAW— Ilienatloa— Becitals. 

— — Recitals are no evidence — In old deeds they or^ 
presumptive evidence. 

Beoitals in deeds cannot by themselves be relied 
npon for the purpose of proving assertion of facts 
that they contain. They are certainly some kind 
of evidence and if the recitals happen to be in a 
document sufficiently old they become more and 
more weighty as time goes on. But such recitals 
can never be conclusive evidence. In the case of 
recitals found in old documents they can be used 
as presumptive evidence but the presumption that 
can arise from them cannot be said to be one which 
is unrebuttable; A. I R. 1916 P.G. 110, Foil. [MulUck, 
/.). ADHAB CHANDBA BHATTACHARYA V. SUSHl- 
LA SUNDABI PAL. 109 I. C. 35 (Cal ). 

—Lapse of time-^Value of recitals. 

When proof of actual enquiry has become im- 
possible by lapse of time, the recital of necessity 
and its representation to the purchaser would be 
sufficient evidence to 8upp')rt au alienation of joint 
family property by the manager, but this rule 
would not apply where there is no lapse of time : 
A.I.R. 1916 P C. 110 (P. C.). Ref. {Jai Lai and 
Ff order dJ.). Amar Nath v. Ki^hen Chand. 

103 I.C. 224== A.I.R. 1927 Lab. 629. 

Recital as to necessity is not by itself evidence. 

The mere recital in the deed as to necessity is no 
evidence of such necessity so as to bind minor 
members, where it is not shown that any enquiry 
was made at all, nor is it shown that proof of that 
enquiry was not forthcoming owing to lapse of 
time : 86 All. 187 (P.C ), Foil.\ 44 Cal. 186 (P. C.), 
List. {Harrison and Dalip Sinyh. JJ,). MUNl LAL 
V. KISHOBE CHAND. 103 I.O. 742=9 L.L.J. 157= 

28 P L R. 325= A.I.R. 1927 Lah. 373. 

■ "’Beoitals in deeds as to existence of neces- 
sity are not evidence without substantiation, by 
evidence, aliwuie : A. I. R. 1914 F.G. 88, Foil. 
{Madhavan Hair, J.), YeGE Ramayta v. SOBYA- 
NABAYANAMURTHI. 105 I. C. 180= 

A.I.R. 1927 Had. 890=53 H.L.J. 464. 

Recitals as to necessity— Lapse of time — Value 
of. 

Recitals in deeds cannot by themselves be relied 
upon for the purpose of proving the assertions of fact 
which they contain. They can only be evidence as 
between the parties to the conveyanoes and those 
who claim under them, yet after a long period has 
elapsed, between the alienation and the suit to set 
it aside, when all those who could have given 
evidence on the relevant points have grown old or 
have pass'-d away, a recital consistent with the 
possibilities and oiroumstances of the oase assumes 
greater importance and cannot lightly be set aside, 
The rooital is clear evidence of the representation, 
and if the oircuinstances ate suoh as to justify Si 
reasonable belief that an enquiry would have con- 
firmed its truth then, when proof of actual enquiry 
has become impossible the recital coupled with 
such oiroumstanoes would be suffioient to support 
the deed: A.I.R. 1916 P. 0. 110, Foil. {Baea, J.). 
Mt. MENDA 0. Laohman parshad. 

101 I.O. 769= A.I.R. 1927 Oadh 566. 

Lapse of time — Value of recitals. 

After lapse of many years’ reoital, coupled with 
oiroumstanoes, may be sufficient evidence to sup- 
port the deed of alienation ; therefore inquiry 
should he made by Court as to the nature of the 
npitals and the oiroumstanoes existing at the time 
those rebltals were made : 44 Cal. 186, and 

D. D. V'OL. m— 73 & 74 


HINDU LAW— AHenatlon—Refund. 

Appl. {Mulcerji and Dalai, JJ.). MAHOMED NUHn. 
Bbij Behari Lal. 82 I.C. 5=46 All. 656= 

22 A.L.J. 650=5 L.R.A. CIy 424= 

A I.R. 1924 AH. 939. 

Father — Recitals as to necessity in, do not Hnd 

sons, though they may he evidence of re^eseniation. 

A recital in a deed by a manager will not bind 
other members of the family in respect of an aliena- 
tion by him which they are impugning; but it may 
be evidence of a representation made ae to neces- 
sity which coupled with proof showing that actual 
enquiry has become impossible, and coupled with 
circumstances justifying reasonable belief that an 
enquiry would have confirmed the truth of the 
recital, would be sufficient evidence to support the 
neoeseity stated. {Ashworth, J.C.). JAMNA PRASAD 
V. Balbhaddab. 74 1.0.353 = 25 0 0. 388= 

9 0.L.J.601 = A.I.R. 192i Oudh 147. 

^Alienatlon—Refund. 

Necessity not proved as to small portion — 

Order for re'payment by purchaser to reversioner of 
amount not for necessity cannot be sustained {obiter). 

Where the major portion of the oonsidetation of 
the sale efiected by a Hindu widow of her has- 
hand’s estate is found to be supported by legal ne- 
cessity and the sale is on that ground sustained, 
an order for re payment by the purchaser to the 
reversioners who had sued to stt aside the sale, of 
the small and insignificant portion of the conside- 
ration not proved to have been supported, by legal 
necessity is opposed to the whole corrent of authori- 
ty and cannot be snstained'.A.l.R. 1927 P.G. 87, Re/. 
{Kinhhede, 4.J.C.). KisAN v. Tukabam Sidke. 

A.I.R. 1929 Nag 180. 

Aliene^Suit for refund— Cause of action— 

Limitation. 

Plaintiffs purohased a certain property from a 
Hindu father and the sale was subsequently cancel- 
led in a suit by the sons to set it aside on their 
depositing a oertain sum in Court. Plaintiffs sued 
the sons of vendor, for the balance of the puiohase 
money. 

Held, that the suit is not barred by the princi- 
ples of res judicata as money paid to the father as 
consideration for the sale at the time of the sale 
cannot be regarded as a debt of the father until the 
sale had been set aside and the right of the vendee 
to get baok the sale consideration from the father 
has aeomed. And that the decree in the son’s suit 
beoame operative only at the date of deposit and 
the period of limitation under Art. 97 would run 
from that date and not from the date of the passing 
of the decree : 89 All. 485, Foil. (Dalai and Pul- 
Ian, JJ.). Raghunath Pbasad v. Ram Bbabosb. 

100 I.O. 748= A.I.R. 1927 All. 421. 

— I Mortage of joint family without necessity is 

void from its inception — Mortgagor is bound to 
re-pay loan under S. 66 of the Contiaot Aot. as soon 
as it is discovered to be void: 89 All. 500 and 
A.I.R. 1922 P.C. 403, Foil. {Rasa and King, JJ.), 
Seamboo Susul V. Dhaneshar Singh. 

• 101 1.0. 265=4 O.W.N. 256= 

A.I.R. 1927 Oudh 1?7» 

Reversioner setting aside must refund benefit. 

Where a sale by a Hindu widow having a limited 
interest has benefitted the estate by the payment of 
debts which are binding on it, although the amount 
paid may not amount to the whole of the oonsideiur 
tion money reoeived for the property sold, the 
Court will when it sets aside the sale, direot pavr 
ment to the alienee to the extent of the benefit 
received by the estate. It follows, therefore, that 
li the ooneldeiation-money lor the aaleis h^na^ 
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HINDU LA.W— Alienation— Refnnd. 

intact at the death oE the widow, the estate has 
beuefitted to that extent; hence if the reversioner 
after the widow’s death wishes to have the sale by 
her set aside, he can only succeed if he restores the 
money. It will be diSerent if it cannot be proved 
that the purchase money is still intact in the 
estate. {!^acleod. C.J. and Coyajee, J.). SOMESH* 
\v.\R Jethabai Dave v. SomeshwarGovindram 
JOSHI. 67 I.C. 658=47 Bom. 1 = 

24 Bom. L.R. 493 = A. I. R. 1923 Bom. 16. 

Alienation by father set aside in favour of 

son — Vendee is not entitled to a condition in the 
decree for retoru of the consideration, affected by 
the sale being set aside. For the consideration 
which has failed, the appellants may either secure 
payment from the vendor or sue him and execute 
their decrees against the whole family property. 
{Le Rossignol and Campbell^ JJ.). BaDAM v. 
MADHO Ram. 66iI.C. 19=2 Lah. 333= 

A.I.R. 1922 Lah. 241. 

“An alienation could bo upheld where if only 

that amount had been borrowed, which the Court 
finds for legal necessity, a mortgage would still 
have been necessary ; if not the alienation should 
bo set aside on condition that the creditor be re* ; 
paid the money advanced with interest. {Daniels, 
A.J.C.). Umrao Singh v. Gaya Prasad. 

60 I.C. 647=23 0.0. 374. 

— Alienation — Setting aside. 

A son in embryo can impugn. 

For certain purposes a child en ventre sa mere is 
to be considered as born, and the right of a son to 
take objection to the alienation made by his father 
dates not from the hour of his birth, but from that 
of his conception. {Shadi Lai, G.J. and Bhide, J.), 
MAHOMED Khan v. ahmad Khan. 

116 I.C. 545=10 Lah. 713=30 P.L.R. 737 = 

A.I.R. 1929 Lah. 254. 

Do facto guardian— Mortgage by— Validity of 

— TV/jo can challenge. 

Under Hindu Law a mortgage effected by a de 
facto guardian is not void but only a voidable 
transaction ; and though mortgage can be challeng- 
ed by the minor as not being for his benefit, third 
persons have no locus standi to challenge it on that 
Ktound : 73 P.R. 1890, Fo«. {Bhide, J.). TAPASSI 
RAM V. raja RAM. 115 1. C. 417= 

A.I.R. 1930 Lah. 136. 

Alieruitio 7 is by guardian are only voidable— 

Minor on coming of age may impugn any sale that is 

not binding on him. , ,i 

Alienations made by a guardian, if not legally 
iustified. are only voidable and not void. The 
minor on coming of age may elect to stand by the 
same or may elect to avoid the same. The circum- 
stance that the minor has elected not to impugn 
some sales by guardian is no ground by itself to 
debar him from impugning the same to an alienee, 
if on the facts proved a particular sale by the guar- 
dian is not binding on the minor. The motive of 
the minor in bringing the suit is irrelevant, if his 
leeal right to the property is proved, though in ap*. 
oreciating the evidence, the motive may throw some 
light in particular cases. {Ananthakrishna Ayyar, 
J) SBEENIVASA RAO V. erappa. 

122 I. C. 43= A I R. 1929 Mad. 856. 
Transfer not for necessity — No presumption of 

^^In^lbsence of evidence to show as to how the 
consideration-money was disposed of, a transfer of 
minor’s property by his guardian which is proved 
not to bo for necessity, cannot be upheld as benefit 
ting the minor's estate, because there is no presump- 
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tion that a debt contracted by a manager of a Hindu 
family is for the beueQtof the family : A.I.R. 1924 
Lah. 44 and .A.I.R. 1925 All, 618, Applied, {Su^he^ 
dar, A.J.C.). HARI y. JHIM. 117 I. C. 223= 

A.I.R. 1929 Nag. 117. 

Suit by minor — Declaration against can be 

given, wlien he i-s not a figure head for alienor. 

.A declaratory decceo may be given in a suit to 
contest an unnecessary alienation if the suit is 
brought honestly on behalf of a minor reversioner 
to protect his interests, but it would not be proper 
to pass such a decree in a case in which the minor 
is morolv a figure head and the real plaintiff is the 
alienor himself, who has caused the suit to be in- 
stituted for the purpose of uodoing his own act : 
A I.R. 1025 Lah. 24, Foil. {Tek Chand and Bhide, 
JJ.). M.AQBUii Husain v. Did Mohammod. 

109 I.C. 585 (Lah.). 

Elder brother not challenging in time — by 

younger brother is barred. 

If the eldest brother, who is naturally the 
managing member of the family, does not bring a 
suit within time to sot aside an alienation, any suit 
by a younger brother would be barred inasmuch 
as the suit is barred against the cider brother: 
38 Mad. 118, Foil. ; A.I.R. 1926 P.C. IG, Cons. {Deva- 
doss and Jackson, JJ.). SUBHAYYAH v. SOBAMMA. 

106 I.C. 863= 1927 M W N. 911= 
A.I.R. 1928 Mad. 42=53 M.L.J. 677. 

Portion of consideration not for necessity — If 

alienation will be set aside — Real question is if aliena- 
tion was justified— If justified alienee need not see 
to the application of surplus. 

The statement that, ‘‘where a father has sold 
ancestral property for the discharge of his debts, 
if the application of the bulk of the proceeds is 
accounted for the fact that a small part is not 
accounted for will not invalidate the sale,” 
although in itself a correct statement of the law, is 
not a complete statement of the law ; a sale will 
not necessarily be invalidated wherever the part 
©f the consideration not accounted for cannot bo 
described as small. 

The true question which falls to be answered in 
such cases is whether the sale itself was one which 
was justified by legal necessity. This is the point 
of view from which the matter should be approach- 
ed. 

Where the sale has been held to be justified, but 
there is no evidence as to the application of a por- 
tion of the oonsidoration, a presumption arises 
that it has been expended for proper purposos, and 
for the benefit of the family. 

Where the purchaser acts in good faith and after 
duo enquiry, and is able to show that the sale 
itself was justified by legal necessity; he is under 
no obligation to enquire into the application of any 
surplus and is, therefore, not bound to make ro pay- 
ment of such surplus to the members of tho family 
challenging the sale : 6 M.I.A.393 (P-C ) [ 

W.R. 385; (186T) 8 W.R. 75. on; 25 All. 330 
and 27 All. 494. Disapproved ; 86 I. 0. 91 ; 

A.I.R. 1925 All. 324; 47 All. 355, Overruled. 

Where the sale challenged was made after due en- 
quiry as to the legal necessity by the vendee, such 
necessity had been proved by him to theextent of 
Rs. 3,000 out of a total price of the Rs. 3,600 and 
sale was for an adequate consideration, . * _ 

Held, that the mere fact that after a long 
val of time the purohaser had not been “■pi® r® 
establish how the surplus of Rs. 500 was 
not a sufficient ground in law for setting aside the 
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«ale. (Lord Salveun.) Sbi Krishna. Das v. 
'NArHUEAM. 100 I.C. 130-49 111.149= 

54 1.1.79=25 A.L.J. 80=1927 M.WH. 89= 
38 M.L.T. 48=4 O.W.N. 184=31 C.W.N. 462= 

8 P.L.T. 210 = 4'> C.L.J. 386=29 Bora. L.R. 825= 
26 M.L.W. 856 = 1.1. R. 1927 P C. 37= 

52 M.L.J. 720 (P.C.). 

Propertyof dec5asod held by widow for Wfielf 

• and her minor children — Alienation by widow, not 
for legal necessity— Setting aside— Cause of action 
arises not on the date of death of the widow, but 
on date of deed, (Curr, /,). JI. V. MUDALIAR v 
■ V. S. M. PiLLAT. 99 I.C. 753= 

5 BuP. L J. 173=A.I.R. 1927 Rang. 85. 

Alienation by father — Son’s suit challenging 

■alienation is not collusive unless father is the real 
•financier for suit : A.T.R. 1925 Lah. 21, Foil, (Addi- 
son, /.). HARNAM Singh v. Jager Singh. 

98 I. G. 865 = 1.1. R. 1927 Lah. 46. 
'CoMxder&tion partly binding — Order to be 
passed must depend upon equitable considerations, 

A minor through his mother as nest friend sued 
his father for partition of the joint family property. 
The father had sold certain family property. The 
-sale consideration was Es. 500 but only Rs. 320 
was aotually paid. The minor sought to set aside 
tile sale and the question was to what relief the 
minor was entitled. The two Judges disagreeing, 
the matter was referred to the Chief J'ustice. 

JSeld, that there is no uniformity of practice in 
auch matters and in such matters the Court acts 
■on equitable principles. In the present case 
the fair thing to do was to sell the property and 
divide the proceeds in proper shares to which the 
•parties were entitled. (Schwabe, C.J.). Mbenatchi 
AYYAN V, RANGAOHABLU. 1922 M W.N. 719 = 
I.I.R. 1923 Had. 120=16 H.L.W. 593. 

— Necessity or benefit not proved — Beversioner 

seeking to recoverneed not pay compensation to 
-alienee. 

Where the mother and guardian of a minor pro- 
‘prietor alienates property of the minor for purposes 
neither necessary nor beneficial, and the rever* 
•sioner to the estate of the minor sues to recover 
the property he is entitled to recover without pay- 
ing any compensation as no equities arise between 
the reversioner and the alienee : 9 W.R. 511 ; 
42 Mad. 86 and 32 All. 392. Dist. (Odgers, J,). 
B. SITAYYA t». P. Ra MASWAMI. 91 1. C. 758= 

22 H.L.W. 476 = 1923 M. W. N. 587 = 

1. 1. R. 1925 Mad. 1288. 

■ —Sale of joint property for discharging valid 
mortgages of joint property is binding on co- 
fparcenets. (Lord Blanesburgh.) Lal Bahaddr «. 
AMBIEA. 91 1.O. 471=28 O.C. 371 = 

47 All. 793=92 I.A. 413=23 M.L.W. 220= 
12 O.L.J. 643=30 C.W.K. 701 = 
1923 M. W. N. 852=2 O.W.N. 913= 
A.I.R. 1926 P.O. 264 (P.C.). 

— Validity of alienation— Tests of. 

Per ^fiftioasa Iyengar, /.—When the question is 
•whether a transaotion by a guardian on behalf of a 
-minor should be set aside the usual test namely 
whether a man of ordinary prudence would have 
-entered into suoh a transaction in reapoot of his 
own property is too broad. However, it indioitas 
•one limit, namely, that no Court will uphold a 
-transaotion which it considers that a man of otdi- 
^nary prudence would not have had in respect of hia 
own property. The other limit is that, supposing 
tlmt.atthe time of the transaotion the guaidiana 
jhP acted aotually were guardians appointed by 
*4^9 Oqur^ pud ^bey w applipatioa to the 
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Court for sanctioning a particular transaction, the 
circumstances must be such as the Court would 
consider justifiable for the purpose of sanctioning 
the transaction. (Spencer, Offg.C.J. and Srini-wosa 
Aiyangar, J.). MONAYYA v. KrishnAYTA. 

84 I.G. 949=20 M.L.W. 693= 
A I.R. 1925 Mad. 215=47 M. L.J. 737. 

Alienation by manager of his share and that 

of minor brother. 

Held, that the minor cannot ignore the sale bat 
must first sue for declaration, that the sale does not 
bind his share, within 12 years of his bcooming 
aware of the sale. (Hacleod. C.J. and Sfiah, J.), 
Krishnaji Sonaji V. Sadanano Mahadbo. 

80 I.C. 763=26 Bom. L.R. 341= 
A.I.R. 1924 Bom. 417. 


Sale proceeds invested in money lending 

Money-lending business brought into account ia 
partition but not property sold — Sale cannot be set 
aside. (Sshwabe, C.J. and Wallace, J.). DuRAiSAUi 
V. SUBBARAYA. 72 I.C. 322=17 M L-W. 348 = 

32 M.L.T. 277=1923 M.W.N. 242 = 
A. I. R. 1923 Mad. 442. 

■ — Son's suit to set aside— Form of relief. 

A Hindu son is entitled to set aside an aliena- 
tion by his father of ancestral property which has 
not been effected for the payment of an antecedent 
debtor for any family necessity: 53 P.R, 1901; 28 A. 
328; 39 A. 485. Bel. In a suit for possession of the 
properties so alienated the son is not bound to re- 
fund the purchase money but canolnim possession 
of the property. 11 C. 396; 32 I.C. 891, Bef. (Broad- 
way and Martineau, JJ.). KALI Chaban v. Jaggu 

67 I.C. 69 (Lah.). 

Suit to challenge alienation — Subsequently 

born members have no fresh cause of action. 

Once a cause of action to bring a suit to challenge 
the alienation of a joint Hindu family property 
comes into existence, no fresh cause of action 
accrues to members who ate subsequently born in 
the family after the execution of the sale-deed* 
A.I.R. 1921 Oudh 196, -Foil. (Dalai, A.J.C.). Sheo 
A uBUR Khan v. Ratipal Singh. 65 I. c. 404 = 

8 0. L. J. 679 = A.I.R. 1921 Oadh 229. 

— —Alienation not binding on sons then living, ru)t 
binding on sons 6orn subsequently also. 


A son cannot object to alienations validly made 
by his father before be was born or begotten, be- 
cause he could only by birth obtain an interest in 
property which was then existing in his ancestor 
Hence if at the time of the alienation there had 
been no one inexistence whose assent was neces- 
sary or if those who were then in existence had 
consented, he could not afterwards object on the 
ground, that there was no necessity for the trans- 
action. If, however, an alienation was made by a 
father without necessity and without the ooasent 
of sons then living, it would not only be invalid 
apmst them but also against any son born before 
they had ratified the transaotion, and no consent 
given by them after his birth would be bindine 
upon him. Where a promissory note executed a 
few days before the mortgage in favour of the morb- 
gagee himself constitutes part of the consideration 

mortgagee to show 
that this debt, although it may be called an aZ 

teoadent debt was borrowed for purposes whioh 

would nmke it binding on the joint fSmUy. (fiaLw 

and Lindsay,/!.). Bhup Kdar BALBIR Sah^ 

64 I.O. 883=41 All, 190=19 A,Ii.J. SToi 

AXR. 1989 JUL aia^ 
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HINDU Li W — AlieoEtion — Widow— ^ompromin^. 

— Alienation — Widow. 

Compromise. 

Consent of reeTraioner. 

Gift. 

Powers of. 

Setting aside. 

Hiscellaneona. 

— Alienation— Widow— Compromise. 

Alienation bv widow within her competence. 

as reasonable and prudent compromise of existing 
claim against her husband's estate, is binding on 
reversioners : A. T. R. 1922 P. C. S56 Ref. (St> 

Geor.;? Lou'Jtdes.) Raojt v. Kunjm.al Ribal.al 

AGARWALA. 123 l.C. 709 = 34 C.W N. 627 = 

51 C L.J. 434=A I.R. 1930 P. C. 163 (P C.). 

A compromise made bona fide for the benefit 

©f the estate and not for the personal advantage 
cf the limited owner will bind the reversioner quite 
as much as a decree on contest : 33 All. 356 (P.C.r, 
A. I. B. 1922 P. C. 356 and A. I. E. 1925 P. C. 272: 
Ref. iSiuart, C. J. and Wasir Hasan, J.). Habi- 
BAR PROTAB BAKHSH SINGH v. BISHESWAB 
BaksH Singh. 109 I C 422 = 3 Luck. 326 = 

5 O.W.N. 299=A I.R. 1928 Oodh 307. 

Compromise not bona fide and collusive — If 

amounts to alienaticn— Tests. 

A Hindu widow sued for recovery of her bus- 
band’s share of the family proprrtits alleging that 
her husband and the defendant were dividfd. The 
suit was compromised by which she admitted there 
was no division, accepted certain lands absolutely 
for herself, and gave up the rest of property mov- 
able and immovable. In a suit by the reversioner 
chalipng’ng the transaction it was proved that the 
eompromise ^‘as not a bona fide one but was the re- 
sult of collusion and that the husband had been 
divided. 

Held, that the compromise amounted to an 
alienation and was not binding on the reversioners. 

In all such cases the questions (1) whether the 
compromise of the widow is bona fide, and (2) whe- 
ther the compromise amounts to an alienation 
depend on the true facts as found in the later suit, 
cn the terms obtained by the widow in the com- 
promise, i t’., whether she was surrendering auy 
portion of bfr rights as then ascertained with re- 
ference to the facts and how much, wbethershe was 
reserving any ben. fit for herself personally as oppos- 
ed to the estate, and lastly, whether the real facts 
were known to her. That she obtained a benefit 
peculiar to hers. If should be a good proof of want 
oibonafidcs. 7\'benevcr a compromise, by which 
the widow surrenders property to which she is 
cntiikd on the true facts, has bfen found to be not 
Iona fide, it amounts to an alienation. {Ramesam, 
J) BACHC CHINNA r BATHU NABAN-* PPA. 

^ 87 I C. 667=1925 M.W-N. 311 = 

A. I.R 1925 Mad 731=48 M.L.J. 461. 
•^lifter sicner on?// enn set aside d<*ed iOf settU^ 

A deed of Pf'ttlemcnt cannot be set aside ^7 
person v.ho has a Kimited interest. It coulu be 
Jloneat the iu^tanceof even a r.rootc revereioner. 
AVhrre nl .ii.tiff is onlv entitled to a right of rnain- 
t( nance ho rbould adv; rlist- for the next reversioner 
and then file a suit for setting it aside. 

JA. BAI PI5ATAPOAVAFI V. MULSHANKAR PBKM 

/ hand 80 l.C. 173 = 26 Bom. L.R. 269- 

A I R. 1924 Bom. 353. 

Cofnprom^se hi, alienee-Perion deriving inle- 

reel from alienee rannet guestron it. 

A person entitied to object to an alienation made 
by a widow in iavouv ol her son-in law brought a 


HINDU LAW— Alienation— Widow— Conseat of' 

reveraioner — Accepting benefit. 

suit to have such alienation declared null and void^ 
The representatives in-interest of the alienee realis- 
ing that the position of their predecessor-in-title- 
was untenable entered into a compromise with such 
person. 

Held, that such compromise cannot be qnestion- 
td by one who derives his title from the representa- 
tives-in-interest of the alienee. {Broadway and 
Abdul Qadir, JJA. Mt. MaltO v. Fakira. 

4 L.L.J. 27= A. I. R. 1922 Lah. 115.. 

— Alienation— Widow— Consent of reversioner— 
Accepting benefit. 

ReversioTier consenting to gift by widow to next 

reversioner is precluded on ground of election to chal- 
lenge it. 

A Hindu widow who succeeded to the estate of 
her sons gifted a portion of it to her daughter with 
the consent of her daughter-io*law who was also a 
widow on condition that the donee was to maintain, 
the widows during their lifetime. On the death 
of the daughter and the widow the daughter-in-law 
claimed possession on the ground that she was the 
heir. 

HeM, that the daughter-in-law having received 
maintenance from the daughter was precluded on 
thi ground of election from maintaining the suit ; 
A. I.R. 1927 Bom. 260 (F B.), Rel. on; A. I R. 1922 
Bom. 102; A.l.R. 1918 P.C. 196 and A.I R. 1927 
P.C. 227. Ref ; 44 Bom. 488, Hist. (Madgavkar, J.), 

ANNU Mekunda Kakade v. Shripati Tukabam 
ShinDE. 32 Bom. L.R. 705= A I.R. 1930 Bom. 873. 

- Next reversioner consenting to alienation— 
Alienation is presumed to be for necessity although- 
reversioner takes substantial benefit: 30 All. 1 
(P.C.), FoN.; A.l.R. 1918 P.C. 196, (Das andl 

Ross, JJ.). AMBiCA Prasad v. cbandbamani. 

117 l.C. 867 = 8 Pat. 396 = 10 P L.T. 607= 
A.l.R. 1929 Pat. 289. 

In the case of an alienation by widow, the 

reversioner’s act in accepting a substantial benefit 
from the alienation amounts to an act showing his 
consent to the alienation and his election to treats 
it as valid and binding, so far as he is concerned. 
{Fawcett. Ag.C.J. and Mirza, J.). JabGEVA v. 
GOVJNDAPPA. 113 l.C. 42 = 30 Bom L. R. 1145= 

A. I R. 1928 Bom. 495. 
——Reversioner consenting and receiving benefit 
under, cannot challenge validity of the transaction: 
A.l.R. 1927 P.C. 227. f of/. \Kvmara.''UQmy Sastri 
and Reilly, JJ.). EBISHNASWAMY v. MCTHU- 
LAKSHWl. 112 l.C. 762= 1928 M W.N. 609 = 

A I R. 1928 Mad. 1097. 
— — Desoenden/s o/ f/jc reversioner cannot challenge 
alienation. 

A Hindu widow alienated most of her husband s 
prepertj by virtue of three deeds;— By one she 
gifted certain property to her brother; by the second 
she sold half of five Survey numbers to a Bhau- 
band of he r husband and by the third she sold the 
other half of three prop< rtits to her son-in-law. 
After her death the descendants of the Bbaubands 
desired to set aside the alienations in favour of her 

brother and son-in law, - * ^ 

Held, that the transactions which were eOecteA 
bv the widow with the consent of the Bhauband 
were evidently pre-arranged as a proper disposi- 
tion cf her husband’s property between these 
parties, and these transactions must be conslderea 
as a whole and since the Bhauband received con- 
siderable advantage from giving his consent to the 
alienationa, it would bo moat inequitable if blD- 
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’aiNDU HW-Atleaatlon -Widow— Consent of 
poYerslonep— Accepting benefit (Bstoppel)* 

■ desoendaiits, while robamiag that advantage, 
should be allowed to set aside the other aliena* 
'tioQ3. {l£<icl6od, C,T. andCru*np, -T.). BHAKSAHEB 
©. RamQAUDA. 76 I.C. 937 = 25 Bom. L. R. 813= 

&.I R. 1923 Bom. 471. 
—Alienation— Widow— Consent of reversionep— 
Accepting benefit (Bstoppel). 

—— Reversioner becomin^j party to compromise aivi 
taking benefit under itis estopped from claiming as 
reversioner. 

The interest of a Hindu reversioner is an interest 
-expectant on the death of a qoalided owner; it is 
not a vested interest, it. is a sjms su-cccssionis or a 
mete chance of succession, it cannot be sold, mort- 
gaged, assigned or relinquished, for a transfer of a 
spes successionis is a nullity and has no eSeot in 
‘law. But though transfer of his interest by a 
reversioner is void, he may, by becoming a party to 
■a compromise and by taking the benefit of the 
• compromise, be estopped from claiming as a revet* 
eionet: 15 Cal. 556, Foil ; A. I. R. 19L8 P. C. 70 ; 
33 All. 356 and 41 All. 611. Ref.', A.I .R. 1917 P.C. 95. 
Dist. {Dalai, J.). Nakched Ohaudhari v. 
SUKHDEO OHAUDHARI. 124 I.C. 714= 

A.I.R. 1930 All. 430. 
——.An agreement by a reversioner with the 
widow during her lifetime though not operative as 
a family arrangement may operate as a personal 
-agreement estopping him from making any con* 
trary claim especially when he has enjoyed benefit 
under it: A.I.R. 1926 All. 715, Foil {Ashworth, J.). 
Bameshwab RAI V . Sheopal Bai. 

117 I.C. 822 (All.) 

Reversioner relinquishing his rights for 

consideration cannot resile: A. T. R, 1917 P. C. 95. 

{Dalai, J.). Beni Madho v. Shambhd 
Nath. 114 I.C. 908=9 L R.A. Roy. 180= 

A.I.R. 1929 All. 196. 
— ^ Reversioner releasing his rights for consider- 

ation cannot challenge widow's alienation — Nor 
•oau his son do so if the reversioner survived the 
widow and did not challenge during his lifetime: 
28 M.L.J. 863 and A.I.R. 1927 P. C. 227. ifel. on. 
{Kumaraswami Sastri and Reilly, JJ.). Rengan 
V. Palaniyandi. 112 I.C. 231=28 M.L W. 413= 
1928 M.W.N. 742= A.I.R. 1928 Mad. 1101 = 

. 66 H.L.J. 66. 

" — —A reversioner, who is a party to and is 
benefitted by a transaction entered into by a Hindu 
•widow, is precluded from questioning any part of 
It, and his sons cannot set it aside especially when 
‘he did not do so in his lifetime: A. I. R. 1923 Bom. 
471, Affirmed. {Lord 5inha.) RAMGOWDA u, 
iHANSAHHB. IQS I.C. 708 = 92 Bora, 1= 

54 I.A. 396=29 Bom. L.R. 1380 = 
32 C.W.N. 88=27 M.L W. 140= 
39 M.L T. 250=1927 M W.N. 736 = 
4 O.W.H. 876=46 G L.J. 267= 
A.I.R. 1927 P.C. 227=83 H.L.J. 380 (P.C.). 
•——A deed of gift of a portion of the property in 
tavour of reversioners and a Will of another pot- 
'tion in favour of a third person were executed on 
the same day by a limited owner. The deed of 
tgUt was signed by the third person and the Will by 
the donees-revareioaerai 

Seld, though the mere signature by the revet* 
aioners of the Will does not amount to proof that 
^ney agreed to the contents, yet when the two 
doouments ate taken together, the oouolusion is 
^nesistl^le that the revetalonexs not only 
^nwgnUed the right of the donor to make a gift in 
wlr own favoai, bat also to make a Will in’ 


HINDU LAW— Alienation— Widow— Consent of 

revepsioner — Accepting benefit (Estoppel). 

favour of another, and this action of the revet” 
sioners amounts to a clear estoppel, precluding 
them from challenging the validity of the Will. 

The reversioners can be estopped from a claim to 
to the property by their own relinquishment of 
what was at that time spes sticcessionis : A.I.R. 
1923 All 389. Foil {Daniels. J.). PORAN DAS3 V. 
DULI CHAND. 96 I.C. 668 = A. I. R. 1926 All. 684. 

^Where the reversioniry heir to a Hindu's 

estate caused the purchasers of the estate to be- 
lieve that he approved of the sale by the widow and 
that such rights, as he had, he was willing to give 
up and after the wiiow's death obtained a con- 
veyance of the rights of the widow’s daughter who 
succeeded, in the properties, which conveyance was 
executed on account of the fact that he happened 
to bo the reversionary hair of the estate. 

Held, that he was estopped from questioning the 
transaction of purchase by the strangers. {Venkata- 

subba Rao, J.). Bhallahudi Kama Sastri v. 
THIRUMAMIDI KANNAMMA. 88 I.C, 765 = 

1925 M.W.N. 495= A.I.R. 1925 Had. 638= 

46 H.L.J. 284. 

‘Where a man, who becomes ultimately a re- 
versioner, has entered into a compromise with the 
limited owner in the life-time of a holder of life* 
interest, he is precluded from disputing the vali- 
dity of the compromise : 40 A. 487 (P.O.), Foil. 
{Mukerji, J.). SAT Narain S.aho v. Bindesbi 
Prasad. 87 I.C. 787 = 6 L.R.A. Civ. 210= 

A.I.R. 1925 All. 453. 

—^Reversioner who has elected to hold trans- 
fer by a widow good during the lifetime of the 
widow cannot be allowed to challenge the validity 
of the transfer after succession has opened in his 
favour. 

Where a widow executed a deed by which her 
husband’s property was gifted in equal shares to 
her two daughters and their names were acoordiug* 
ly entered in the revenue papers. 

Held, that the conduct of each daughter in taking 
the gift and obtaining mutation indicated approval 
of the entire deed of gift and neither could be al- 
lowed to treat it as nullity and sue for recovery 
from the heirs of the other. {Neave, J,). Mt, 
Batka u. Mt. SiTMAN. 82 I.C. 372* 

5 L.R.A. Civ. 401= A.I.R. 1924 All. 527. 

Reversioner accepting benefit under a family 

arrangement cannot <iueslion it. 

Where the result of the family settlement was 
that the two daughters who were entitled to joint 
possession of the entire estate for the whole of 
their life-time surrendered a portion of their inter- 
est and allowed a reversioner who had no imme- 
diate right of any kind, to obtain possession of a 
portion of the property. 

Held, that he oannot be allowed to turn round 
and repudiate this arrangement by setting up the 
case that ho was now claiming as a reversioner to 
the last male owner. {Lindsay, J.C,). JAOBSHAR 
V. Bhushan. 24 O.C. 5= 

A.I.R. 1921 Oudh 131. 

—Where a presumptive reversioner joins in an 
alienation by the female and gets full benefit of the 
transaotion, he oannot, when the property falls to 
him, claim the property on the plea that he oonld 
not on the date of alienation, deal with the pro- 
petty himselt, {Abdur Rahim and ifoore, J/,). 
SHANHUGA VaiiAYnOAU OHBTTT V. KOTAP^ 

QBitTVUB. ' 60 AO- 635*1980 1I.V.N. 679. 
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HINDU LAW— Alienation— Widow— Consent of 
reversioner— After-born son. 

—Alienation-Widow— Consent of reversioner 

— After«born son* 

Managing member consenting— Son bom sub- 
sequently to him IS bound. 

Where a widow of deceased co-parcener is in 
possession of part of family property and a co- 
parcener as managing member consents to a mort- 
age by the widow on behalf of the family a son 
born to him subsequent to such consent cannot 

impugn the validity of the mortgage, the consent 
being binding on him : 6 Bom. L.R, 925 - 9 Pom. 
L. R. 595 and 7 W. R. 502, DUt. (Sir Lancelot 
Sanderson.) Bhagwan Singh r. UJAGAR SlNGH. 

107 I C. 20 = 47 C L.J. 189 = 30 Boro. L R. 267= : 

32 C.W.N. 538 = 29 P.L.R. 182 = 27 M.L.W. 672= | 

26 A. L.J. 553=1928 M.W.N. 933 = 
A.I.R. 1928 P.C. 20=54 M.L J. 254 (P C.). 
— Alienation— Widow— Consent of reversioner — : 

Attestation. 

' Consent by attestation can be given only by pre- 
sumptive reversioner. 

It is only if the presumptive heirs, who alone 
ate expected to take exception to an alienation, 
consent by attesting the deed, inference of legal 
necessity is justified. A remoter reversioner cannot 
by his action bind the presumptive heirs : A.I.R. 
1918P.C. 196, Bef. (Sen end NiametuUah, JJ.). 
GAJI BiNGH V. Mt NfBHABHA. 119 I.C. 514 = 
1929 A. L.J. 309=10 L.R. A. Rev. 138= 

A.I.R. 1920 All. 223. 

Mere attestation is neither consent nor does it 

create estoppel. 

Attestation of a deed proves no more than that 
the signature of the executing party has teen 
attached to a document in the presence of a witness. 
It dots not involve the witness in any knowledge 
of the contents of the deed nor affect him with 
notice of its provisions. Mere attestation by it- 
self would neither create an estoppel nor imply 
consent. Where tb.e reversioner attested a sale- 
deed executed by a Hindu widow' and there was 
nothing to show that he was aware of the contents, 

Held, that the attestation was not presumptive 
proof of necessity. (Baza and PuUan, JJ.). SRFO 
Rattan Lalu. Sant Bakhsh. 118I.C. 93= 

6 O.W.N. 369. 

■ Beversioner attesting maintenance deed— No 
estoppel. 

Where a person before he had any idea of be- 
coming entitled as reversioner to another man’s 
property, witnesses the mark of his daughter on a 
maintenance deed in her favour executed by the 
limited owner of the property, does not thereby 
admit the title of the limited ow-ner’s alienee, and 
the fact does not estop or militate against his pre- 
sent position as reversioner : 42 Mad. 528, Foil. 
(Odgers, J".). Challa ELLAMANDE V. CHAT.LA- 
peda ellamanda. 114 I.C. 229 (Mad.). 

- Reversioner arranging fora debt for limited 
owner and for alienation of property cannot chal- 
lenge that alienation. {Coults- Trotter, C. J. and 
Srinivasa Iyengar, /.). Shrinivasa RAGAVA- 
OHARIAR v.’E. RAJAGOPAL CHARIAR. 

1927 M.W.N. 231 = A.I R. 1927 Mad. 438. 

Attestation if consent— Inference from sur- 

rounding circumstances. 

Although mere attestation of a sale-deed by a 
reversioner is not by itself conclusive of the fact 
that be was aware of the nature of the transaction 
or that he waa a consenting party to an alienation 
by a Hindu widow, the Court can draw proper in- ; 
ference from this as well as other ciroumstance 


HINDU LAW — Alienation — Widow— Consent of’- 
reversioner — Effect of. 


attending the transaction. [Byves and Mukerji 
JJ.). ANANTOO V. RAMRUP TIWARI, * 

87 I.C. 313= 6 L.R.A. Civ. 284=- 

„ A.I.R. 1925 All. 692. 

•^Ev^dence Act, S. 115 — Attesicfion coupled with- 
other circuynstances can be “ consent." 

Though mere attestation is not sufficient to fix a 

party with knowledge of the deed attested yet at- 
testation combined with other circumstances may- 
amount to evidence of consent. Where not only- 
did the reversioners attend before the Registrar, 
identify the executantand attesttbe deed, but th& 
debt in respect of which the deed was executed was 
a debt from the reversioners themselves as princi- 
pal debtors, 

Hefd. that it was impossible to believe under 
these circumstances that they were not aware of 
the nature of the transaction or that their attesta- 
tion was not meant to indicate their assent to it- 
42 Cal. S76 ; A.I.R, 1922 P.C, 20. Bef. (Daniels ank 
Neave, JJ.). Ram Adhar v. Bhagwan Singh. 

85 I.O 580 = 5 L.R.A. Civ. 644= 
A.I.R. 1^25 All. 209. 
—AlicnatioD— Widow— Consent of reverBioner— 

Burden of proof. 

■■ Beveisioners consenting— Purposes of aliena- 
tion not mentioned hi deed hut decided by alienees in» 
their uritfen siatemeiit—Onus lies on reversioners to 
disprove. 

Where reversioners consent to a transaction by^ 
a limited owner, in the absence of any evidence to 
the contrary, their consent is ^)fiwa fade evidence 
or presumptive evidence of the existence of circum- 
stances which would be sufficient to constitute 
necessity under the Hindu Law and which would 
be sufficient to bind the reversion. It is not neces- 
sary that the purpose itself should bo mentioned 
in the document. All that the law requires is that 
the alienee should prove the existence of circum- 
stances at the time the transaction was entered 
into whicB would justify a limited owner to pass- 
full interest in favour of the alienee in other words 
which would entitle a limited owner to bind the 
revertion by the alienation. 

Where the alienees did allege tho circumstances- 
which would amount to necessity in their written 
statement ; 

Pfeld, that it was not necessary that such circum- 
stances should have been mentioned in tho docu- 
ments by which the alienations were effected and 
that the onus lay on plaintiffs to disprove tho alle- 
gations: 42 Mad. .523 (P.C.), Foil. (Devadoss, J.). 
Ramaswami REDDI V. Rajagopala Chabiar. 

91 I.C. 270=22 M.L.W. 518 = 1925 M. W. N. 789* 

A. I. R. 1926 Mad. 29. 


Alienation— Widow— Consent of reversioner- 
Effect of. , . , 

Consent binds reversioner, though given suhse- 


enito transfer. 

An aliGDation by a w’dow is not void bat void- 
lo, the reversioner may accept it as valid and if 
! does so, bis acceptance will bind him. In such, 
case there is no election within the strict rn^ean- 
g of the term. Even given subsequently such as- 
nt has the effect of satisfaction of the transfer : 
All. 1 (P.C.) and A.I.R. 1918 P.C. 196, Foil.; 
I.R. 1923 All. 887 (F.B.) and A.I.R. 1929 Mad. 502' 
'.B.), Bef. (Jachson, A.J.C.). MAROTI v. MAROTI. 

^ A.I.R. 1930 Nag. 287. 

Evidence Act, S. 115— No act or omission bjr 

esumptive reversioners can amount to estoppeu 
atwsf actual reversioners. 
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EIWDU LAW— Alienation— Widow— Conicnt of 

MTertloner— Effect of. 

No act or omiBsion commitud by the presumptive 
reversioners can amount to an estoppel a* against 
the reversioners who actually succeeded to the 
estate. Their conduct may under certain circum- 
stances raise a presumption in favour of legal neces- 
altybutcan never di-bar the actual reversioners 
from claiming the esmte in assertion of their own 
rights which they do not claim through the former 
rsver>ioners. Therefore the result of a previous 
litigation by the presumptive reversioners does not 
amount to an estoppel. (Snfoinian <ind Stn. JJ )- 
Muhammad .abdul Kaium Kras i*. Rishas 
8AHAI. 121 1.0.387=1929 A L J. 741 = 

A. I. R. 1930 All. 9. 

Jnralid gift — Consent thtreto, does not vest 

property tn the d^nce. 

J claimed th.at tbo widow had made an oral gift 
of the property in his favour and he was in posses 
aioD as a donee. The collaterals admitted the gift 
and agreed to the mutation of names in favour of 
J. The Court accordingly ordered that the name 
of J should be entered in place of the deceased 
widow, 

Etld. that as no interest in immovable property 
can validly pass from one person to another in the 
eye of the law without ihtre being a registered 
document of transfer, in the absence of such docu- 
ment. the proprietary interest in the properly could 
not have passed from the widow to S or from the 
collateral to J and even if the collaterals be estop- 
ped from claiming the possession of the property it 
U ImpoBsible to hold that proprietary title hasactu* 
nlly become vested in J or his transferee by virtue 
of the oral gift ; A.I R. 1923 All. 397 (F.B.J. Dist. 
iSulaiman and Kendall, JJ.). BachcrI LAL v 
Debi Din. 119 I.C. 503=51 All. 629= 

1929 A.L.J. 430=A.I.R. 1929 All. 390. 


■ ~ — Content given on representation that gift vas 
completed by the husband is no consent to a limiled 
ovmer's alienation. 


A consent to gift by widow, by a rcvers'onei 
given under assumptions of facts which never 
ezisUd, e.g., that the alleged donee was nephew of 
her husband and that the estate had already been 
gifted by the husband to the donee but as the 
donee had allowed the widow to remain in posses- 
tioD she executed a gift deed in his favour, is a 
oonseot to an act whichthe widow did not do in 
her right of a female heiress hot by virtue of her 
bare possession which she held under the good will 
of the donee of the estate and thus is not a consent 
by a reversioner to an act of transfer of the estate 
by the female heir at all; A I.R. 1923 All. 387 (F.B.), 
Diet. {Waeir Hasan, Ag.C.J, and ifisra, J.). 
BINDESHWABI SiNGH t». HAB NABAIN SINGH. 

6 0.W.M. 238 = 4 Luck. 622= 
A.I.B. 1929 Oodh 185 


Alienation is binding on the reversioner vhen 

he eueceeds to the estate after tpidoto's death. 

Where an alienation without any neoesaity by 
Hindu widow of property forming part of her de 
oeased husband’e estate is consented to by the 
Best presumptive male reversioner without teceiv- 
ing any oonsideration for ^ving such consent, the 
tzansaotion is binding on the consenting rever- 
sioner, if he succeeds to the estate after the death 
of the widow and of the female reversioner soeoeed- 
lag lier: AXB. 1993 All. 387 (F.B.) and A.I.B. 193? 

S60 (F.B.), Appr.and hM not inconeietent 
mik A.I.E. 1918 P.O. 198. (Coittte^yotter, c./., 


HINDU LAW— Alienation— Widow— Consent of 

roYcrsloner— Effect of. 


ifadhavan Hair and Jackson, JJ.). RAMAKATATYA 
V. VlBABAGHAVAYTA. , 

119 I.C. 186=52 Mad. 856= 
1929 M.W.N. 323=29 M.L.W. 818= 
A. I. R. 1929 Had. 502=56 M.L.f 785 (F.B L 
fjpder the Bombav school of Hindu Law, no 
question of legal necessity, as such, arises, when 
the next reversionary heirs have consented to the 
alienation. (Find/ov, J.C.). ViNAYAK o. SiTABAI. 

103 I.C. 373 = A.I-R. 1927 Nag. 312. 

■ Next reversioner, tchethermale or female, join- 
ing in the deed cannot challenge alterCcUion on the 


Vfidow's death. 

Where a Hindu widow sells a part of her hu^ 
band’s property withoutl®gal necessity but with 
the consent of the next presumptive reversioner, 
and the reversioner joins in the deed by which the 
propertv is alienated, the same revetsioner cannot 
challenge the validity of the transaction after the 
widow’s death, having regard to bis election testi- 
fied by his being a party to the deed, and whe- 
ther such reversioner is a male or a female makes 
no difference: 31 Bern L.R. 640 (P.C.) and A.l.R. 
1923 All. 387 (F.B ). Foil . ; A.l.R. 1923 Bom. 103, 
Appr. {Marten, C.J., Crump andPatkar, JJ.). 
RaMCHANDBAPPA YADEO V. SAYAD KHAN 
MUTHEKAN. 102 1. C. 232=51 Bom. 475= 

29Bom.L.R.386=A. I. R. 1927 Bom. 260 (F.B.). 

Consent does not bind his son. 

One reversioner does not claim through another, 
and the estoppel by consent raises only a personal 
bar against the consenting party. Therefore con- 
sent by a reversioner does not bind his son who 
gets the estate in bis own right. {Kinkhede, A.J.C.). 
Jeshwant Rao V. Mt. Tulsabai. 99 I.C 835= 

A. I. R. 1927 Nag. 134. 

Beversioner standing by and asking vendee to 

purchase property — Ho estop^. 

The mere fact that reversioner stood by and 
asked another person to purchase the property 
from the female holder, would not in any way 
estop them from setting up a claim to the property 
where the purohaser knew that the holder had only a 
life interest in it. {Devadoss, J.). S. S. SwAMi- 
NAOHAAlYABp. BWAMINATH AITAB. 99 I.C. 772= 

38 M.L.T. 32= A. I. R. 1927 Had. 458. 

■ A reversioner who consents to an alienation 

by a widow is himself estopped from questioning it: 
A. I. R. 1928 All. S87 (F. B.) and A. 1. R. 19*22 
Bom. 102, Foil. {Bamesam, J.). VibabaghAVAYYA 


V. Bahaeotayya. 96 1 C. 132= 

23 H L.W. 305=A.1.R. 1926 Mad. 508. 
•^^—Non-corssenting reversioner can recover only 
his share on widoto’s death. 

Every reversioner succeeds to property on the 
death of a widow in his own right and the property 
becomes his self-acquired property and not joint 
family property, and therefore where one of the 
two reversioners consents to an alienation by widow 
the non- oonsen ting reversioner cannot sue the 
vendee for possession of whole property. Bale as re- 
gards coneentiDg reversioner’s share is vali4 ^d 
the other reversioner can recover only his share: 
A.I.B. 1928 All. 387 ; 45 All. 889 (F.B.), ifppl. 
(Dalai, J.), AJUDHIA PbasAD V. MATBUBA PBA- 


bad. 95 1. G. 698= A.l.R. 1928 All. 609. 

" Mere consent by a reversioner to a transaclian 
by foidovi is not ettoppA in every case. 

If a reversioner by his act which amounts eithet 
to zatifioation or election, or some other act whioh 
he has ^ne after the reversion opened, in order to 
snake the a l ie ne e believe' that he was standing by 
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HINDU LAW — Alfenation — Widow->0oQseni of 

reversioner — Eflect of. 

the transaction and that he was prepared to allow 
it to bo cood. he cmnjt afterwards resile from 
that position ; but by the mere consent to the 
transaction at the time when it takes place, it 
cannot be said that in all cases a reversioner is 
estopped from contesting the validity of .the trans- 
action after the death of the limited owner' 
A.I.R. 19-22 All 297; 46 Cal. 566 (P.C.) and A.I.r'. 
1922 Bom. 102, Not foil. (Devadoss, J.). Ra.t.a- 
GOPALA CHARIAR v. SAMI ReddI. 93 I.C. 49 = 
1926 M W.N. 236 = A.I.R. 1925 Had 517 = 

60 M.L.J. 221. 

-Consent of presumptive reversioners at the date 

of alienation does not estop actual reversioners-^Sur- 
render in favour of one is not equal to surrender to 
all. 

The consent of the whole body of reversioners at 
the date of the alienation would afford presumptive 
evidence of necessity but would not estop the 
actual reversioners from disputing the alienation 
unless the consenting reversioners themselves were 
the actual reversioners at the dite when the rever- 
sion fell due. A Hindu widow can renounce in 
favour of the nearest reversioner, if there be only 
one, or of all the reversioners nearest in degree, if 
more than one, at the moment but a surrender to 
one of the reversioners is not equivalent to a sur- 
render to all the reversioners, even if it is for the 
benefft of all the reversioners. iShah. Ag. C.J. 
and Kincaid, J.). MaNJAYA SANNAYA Shanbhog 
V. SESHAQIRI 8HAMBHGLING UPADHVA. 

85 I.C. 207 = 49 Bora. 187=73 Bom. L.R. 1267 = 

A.I.R. 1923 Bom. 129. 
Standing aloof of limited owner is not relin- 
quishment nor is disclaimer, at appellate stage. 
(Dawson ifilUr, C.J. and MullicktJ.). LaLLOO 
PrasadSinqh V. Lachman Singh. 82 I.C. 510 = 

3 Pat. 224= A.I.R. 1924 Pat. 438. 

Where the whole body of reversioners joined 

in the execution of the mortgage by the widow and 
thus gave consent to it. 

Held, they having joined in the deed cannot at- 
tack its validity. Where there was any other re- 
versioner in existence who was not a party to the 
deed it would be open to him successfully to attack 
it. {Dawson- Miller, C. J. and Adami, J.). RAQHU- 
nath Prasad v. Bank of Bengal. 

69 I C. 212=A.I.R. 1924 Pat. 295. 

Relinquishment by reversioners of their rights 
and interest in the property — They cannot challenge 
the alienation even when succession opens in their 
favour. 

Where a widow transfers by gift a portion of her 
husband's property and the reversioners execute a 
deed of relinquishment whereby they purport to 
renounce and relinquish whatever rights and 
whatever interest they might conceivably pos- 
eesR under the Hindu Law in respect of the pro- 
perty covered by the deed of gift and expressly 
covenant that at no time hereafter will either of 
them or their heirs, successors or reprosentativos, 
set up any right or claim or whatsoever to the 
property. 

Held, that they cannot sue to have the gift deoa 
set aside even when the succession opens in their 
favour: 45 C. 690 (P.O.), Cons.\ 44 Bom. 488, Dist.\ 
A.I.r. 1922 All. 297. Afirmed. {Mears,C. J., 
BanerjeCi Piggoii^ Walih and JJ.)* Fateh 

Singh v. thakue Rukmini Ramanji. 

72 I.C. 8 = 21 A.L.J. 288= 
45 All. 339=4 L.R.A. Civ. 392 = 
A.I.R. 1928 All. 387 (F.B.). 


HINDU LAW— Alienation— Widow— Consent of 

reTereioners— Execution by. 

■Next reversioner^s assent— A transferee from 


consenting reversioner is not estopped from challeng- 
ing (he gift. 

Consent of the reversioner would not validate a 
gift it being a transfer without consideration, nor 
could the assent of the next reversioner amount to 
a r«dlnquishment he having no vested interest 
which could be relinquished. A transferee from 
such a reversioner is not therefore estopped from 
challenging validity of such gilt. {Gokul Prasad, 
J.). Ram Dayal v. illTHOO Lal. 71 I.C. 287= 

A. I. R. 1923 All. 410. 

Consent to one sale cannot validate another 

sale. 

The consent of presumptive reversioners to one 
sale of property by the widow does not preclude 
the reversioners who are alive when the reversion 
falls in though they may be the sons of the rever- 
sioners, from disputing the want of legal necessity 
for another sale of the property by the widow. 
{Macleod,C.J. and Shah, J.). TUKARAM Bhau 
Dhas V. Ganpat Anandrao Dhas. 70 I.C. 767= 

A.I.R 1922 Bom. 346. 
Consenting reversioner is estopped from chal- 
lenging gift. 

Where a Hindu widow made a gift of a portion 
of her husband's property in favour of her hus- 
band's brother’s grandson with the consent of her 
husband's brother, the next reversioner. 

Held, her hubband's brother was estopped from 
questioning the gift and it was valid as against 
him. {Macleod, C.J. and Shah, J.). BasappA o. 
Fakirappa. 64 I. C. 214 = 46 Bora. 292= 

23 Bom. L.R. 1040= A.I.R. 1922 Bom. 102. 
■ Reversioner joining in the alienation and con- 
senting to alienation is estopped from disputing it 
later. 

Where the next immediate reversioner jointly 
with the widow executed a deed of giftaudatthe 
time of mutation stated that he consented to the 
gift and his successor on being entitled to the estate 
did not repudiate it at the time of mutation, 

Held, the reversioner and bis successor-in-title 
are estopped from disputing the validity of the 
transfer. A.I.R. 1917 P.C. 95; A.I.R. 1918 P.G. 140, 
Ref. to.\ 3 All. 362. Ref. to. {Tudball and Sulai- 
man, JJ.). JIAHADEO PRASAD V. MATA PRASAD. 

63 I.C. 721 = 44 All. 44=19 A.L.J. 799= 

A I.R. 1922 All. 297. 

A transfer for no legal necessity but made by 

the widow and next reversioner is nob binding on 
the remoter reversioners. {Mears, C.J, and Banerji, 
J.). Ghisiawan PANDE V. MT. RAJ Kumari. 

63 I. C. 556=43 All. 534= 19 A L J. 476= 

A.I.R. 1921 All. 33. 

A reversioner's right to sue for possession 
accrues on the death of the Hindu female. Absence 
of vested interest which cannot bo effectively dealt 
with, docs not prevent the application of the rule 
of estoppel so as to prevent the reversioner 
challenging bis own representations. {Abdur Rahim 
and Moore, JJ.). SHANMUGA VEr^AYUDHA^I 
ChETTY V. KOYAPPA CHBTTIAB. 60 I.C. 635-- 

1920 M.W.N. 679. 

—Alienation— Widow -Consent of reveMionerB— 

Execution by. . , ^ 

■Joining in exeuction is unequivocal form oj 


consent. 

Where entire body of reversioners is a party to an 
alienation made by a widow, the act of_ joining in 
execution of deeds of transfer is the high^t ^na 
tho most unequivocal form of consent whioh they 
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filNDU LAW— Alienation— Widow^onsent of 
reversioiieFs— Execation by. 

Ksao give to the alienation and they are estopped 
irom impugning it : A.I.R. 1918 P.C. 196; A.I.R. 
1923 P.0. 189, Bel. on. {Wazir Basan, Aq. G.J. and 
Pullan, J.). Chandi Singh v. Gub Prasad Singh. 

A. I. R. 1930 Ondh 339. 

Where not only did the nearest reversioner 

•consent to the alienation by a Hindu widow, but 
he actually joined in the execution of the deed of 
«ift, 

Held: that the deed of gift cannot be set aside 
by the consenting reversioner tA.I.R. 1927 Oudh469 
and A.I.R. 1927 P.O 227. Foil. {Stuart, C.J. 
and Baza, J.). GAYA DiN SiNOH v. MadhdSiNQH. 

107 I.C. 180=4 O.W H. 1101 = 
A I R. 1927 Ondh 558. 

—Alienation— Widow — Consent of reversloneFS— 
Extent of. 

Consent of only one of the reversioners— No 

^presumption that transaction is right and proper— 
Assent binds reversioner personally : A.I.R. 
1927 P.C. 227, Foil. {Jackson, A./.C.). MAROTI v. 
Maboti. 26 N.L.R. 265=A.I.R. 1930 Nag. 287. 

Next reversioner female entitled to absolute 

-estate — Consent of immediate male reversioner is 
necessary. 

Even under the Bombay School where the next re- 
versioner is a female entitled to an absolute estate 
upon succession the consent of the immediate ma'e 
reversioner is necessary in order to estop him from 
■ohallenging the alienation. Mere consent of 
female reversioner is not sufficient : 5 Bom. 563; 
25 Bom. 129; 34 Bom. 165, Bel. on; 38 Bom. 224. 
List. {Subhedar, A. J. C.). Ktshan v. Namdeo. 

119 I.C. 676= A. I. R. 1929 Nag. 277. 
'To dispense with proof of legal necessity 
'Consent of all existing reversioners must be shown* 
42 Mad. 523 (P.C.), Foil. {Sinkhede, A.J.C,). 
Teshwant RAO V. MT. TDLSABAI. 

99 I.C. 88S= A.I.R. 1927 Nag. 134. 
——Legal necessity— Consent of the body of the 
•next reversioners is best evidence of the bona fide 
nature of the transaotion. {Kinkhede, A.J.G.). 
fiUMlTBA Bai 0. Hibbaji. 97 I. C. 983= 

A.I.R. 1927 Nag. 25. 
-Consent must ordinarily be of all reversioners. 
An alienation by a Hindu widow which, if 
'Ohallengedf would he set aside, is a good aliena- 
tion if the whole body of persons constituting the 
mext reversioner assent to it and their consent will 
■be presumed from their failure to contest it : 

^ {Stuart, G.J. and Basa, J.), 

Mt. Jauna Caub V. Madabi Singh. 

106 I.C. 328=4 O.W.N. 903= A.I.R. 1927 Oadh469. 

■ ^ Whole body of reversioners must consent. 

Alienation by a Hindu widow or a Hindu mother 
^thout proof, either of legal necessity or of reason- 
able inquiry and honest belief as to its existenoo 
but with the consent of the next reversioner or 
reversioners for the time being, may be valid and 
'binding on the actual -reversioner, if the presomp- 
iion of legal necessity or of reasonable inquiry and 
dionest belief raised by snohoonaent is not rebutted 
by more cogent proof. 

Ordinarily the consent of the whole body of per- 
•gons constituting the next revereion should ha 
•obtained, though there may be oases in which 
special oiroumstaaces may render the strict en- 
foroement of this rule impossible : 80 All. 1 (P.O.) 
J'oU. {Qokaran Nath lAierfi and Risa, JJ,), QAjiJ 
idhabIjAlo. Mashan LAL. 99 1.0. 17= 

8 O.W.1I. (Sup.) aoa- 


HINDU LAW— Alienation— Widow-Oongent of 
reversioners— Non-objection. 

Gift by widow with consent of next rever^ 

sioners being themselves life-tenants and (M per ioishee 
of lost owner is valid. 

The consent of the whole body of next rever- 
sioners to a gift by a Hindu female owner for life is 
as presumptive evidence of that gift having been 
made for purposes or in circumstances which would 
validate it after the donor’s death, in the way in 
which such consent was held in 42 Mad. 523 (P.C.) 
to he presumptive evidence of the legal necessity 
for an alienation for consideration. The consent of 
the people interested in quarrelling with an aliena- 
tion would be equally strong proof of its being 
justifiable whether it was a gift or a sale or a 
mortgage. 

Where with the ooneent of the next reversioners 
who are themselves life-tenants the widow made a 
gift of the property as per the expressed wishes of 
the husband, 

Held, the donee, in any case, would take an 
estate valid during the life of the next reversioners 
bat that the expressed wishes of the last owner 
would be sufficient justifying cause for the aliena- 
tion of the absolute estate to the donee. {Batten, 
J. C. and Hallifax, A. J. G ). Mt. KDSHIBAI v. 
MAUBAKHAN. 79 I.C.422=7 N.L.J. 217= 

A.I.R. 1923 Nag. 265. 

—Alienation— Widow— Consent of reversioners— 
Female reversioner. 

- Fawcett, Ag. C. J . — Even the consent of a 
female reversioner is sufficient to estop her from 
ohallenglng an alienation by widow : Previous 
Authorities to the contrary deetned overruled by 
A.I.R. 1927 Bom. 260 (P.8. ), {Fawcett, Ag. G, J, 
and Hirza, J.). Taeqeva v. QoviNDAPPA. 

113 I.C. 42=30 Bom. L R. 1143= 
A.I.R. 1928 Bom. 493. 

■ — Consent of only male reversioners raises pre- 
sumption of legal necessity. 

The consent of such reversioners as might fairly 
he expected to be interested to quarrel with the 
transaotion affords a presumptive proof which; i£ 
not rebutted by coutrary proof, will validate the 
transaction as a right and proper one. Suoh a 
prssumpbion does not however arise when the 
reversioners who joined in the transfer were ladies 
Or life holders : 14 M. I. A. 176 ; 5 Bom. 563 ; 
25 Bom. 129; 35 Cal. 1096. Foil, {ifakerji and 
DaUxl, JJ.). MAHOMED Nua V. BRIJ BEHARI 
LAL. 82 I.C. 5=46 All. 656=22 A.L.J. 650= 
S L.R.A. Giv. 424= A.I.R. 1924 All. 939. 

—Alienation— Widow— Consent of reversloneFB— 
Non-objection. 

■ ' " -Absence of objection ouiin^ to failure of rever- 
sioners, cannot be construed as consent. 

A gift made by a Hindu widow, which is a form 
of alienation which she is not ordinarily oompetent 
to make, can beoome a valid alienation if made 
with the consent of her husband’s kindred. But 
if her husband has no kindred or the kindred have 
failed before they have had an effective opportunity 
of objeoting, the abstention to objeot oannot be 
regarded as a consent : 8 M.I.A. 529, AppJ. (SfwaH, 
0./. and Rasa, /.). Mt. Jumna KAUR o. HAOARl 
SlNGR. 108 1.0. S28=4 O.W.N. 903= 

. . A.I.R. 1927 Ottdh 469. 

Cortamf i^y be mpUed if reversioners being 

competent abstain from objecting. 

An alienation by a Hindu widow is a good 
alienation unless and until the alienatipn ia 

ohallenged by the reyergloner. , Gouaenit 
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HINDU LAW — Alienfttlon— 'WidoW'**-ConBeiit of 
roYersioners — Presomption. 

implied from absteDtion to challenge when there 
are in existence persons who have a ri^ht to 
challenge: 34 Cal. 329 (P.C.), 

In a case in which the rerersioner has not 
challenged the alienation, a Court of law will 
not permit a th»rd partv to challenge it : A. I R. 
1923 Pat. 122. Fell {Stuart, C. J. and Baza, J.). 
Mt. Jamna Kaur V. Madari Singh. 

106 I.C. 328=4 O.W.N. 903= 
A.I.R. 1927 Ondh 469. 


—Alienation — Widow — Consent of reversioners — 
Presomption. 

- Consent of female reversioner to alienation 

does not raise presumption of legal necessity 
against parties other than consenting reversioner; 
5 Bom. 662 ; 25 Bom. 129 : 35 Cal. 10S6. Fo» : A.I.R. 
1918 P.C. 196. Dist. ; A.I.R. 1927 Bom. 260 (F.B.) ; 
A. I. R. 1922 Bom. 102 and A. I. R. 1925 Bom. 129. 
Bef. {Mirza and Broomfield, JJ.). KUBVATEPPA 
Mahalingappa KURVATTI V. Nigayta CHAN- 
BASAYA Patrimath. 32 Bom. L.R. 626= 

A. I. R. 1930 Bom. 299. 

Alienation by minor widow of adoptive son 

with consent of natural parents of deceased hus- 
band — Re-sale by purchaser to consenting guardian 
fornomiDal consideration. 

Held, that the property was re-sold to consenting 
guardian for nominal consideration was a valid 
ground for holding that the prior alienation must 
have been collusive and whatever presumption of 
law there might have been as regards legal neces- 
sity that was rebutti d bv collusion. {Mirza and 
Broomfield. JJ.). KubTATKPPA MAHALINGAPPA 

Kurvatti V. Nigayya Chanbasaya Patri 
MATH, 32 Bom L. R. 626 = 

A. I. R. 1930 Bom. 299. 

- A Hindu widow mortgaged a house and the 
next reversioner stood surety for the due perform- 
ance of clauses and conditions in the mortgage 
deed and for anv loss accruing from defect of title 
or for falling short t f the mortgage amount realized 
by sale of the properly. Sons of the reversioner 
sued for possession after widow’s death on the 
ground that the alie-sation was without legal 
necessity: 

Held, that the consent of the father raised the 
presumption that the alienation was for legal neces- 
sity. {Dalip Singh and Agha Haidar, JJ.). SUNDAR 
V. KAMUN. 117 I C. 84=A.I.R. 1929 Lab. 516. 
Assent by presumptive reversioner to aliena- 
tion bv widow is cogent evidence of necessity. 
{Phillips and Srinivasa Aypangar, .JJ.). NaTES.\ 
PILLAI t!. MEENAKSHISUNDABA MUDALTAB. 

109 I. C. 96 (Mad.). 

The consent of next reversioner, though not 

conclusive proof of the existence of legal necessity, 
raises a presumption of the existence of such neces- 
sity : A.I.R- 1918 P.C. 196 and 40 Cal. 721 (P.B.), 
Foil. {Suktiman and Banerji, JJ.). HAJI M.V 

HOUED Said Khan v . Kunwar dabshan Singh. 

103 I. C. 116=23 A. L. J- 744 = 
A.I.R. 1927 All. 835. 


Reversioner consenting to alienations m^e hy 

limited heir— Transaction should be presumed to be 

proper. • v* r - i 

The consent of such reversioners, as might fairly 

be expected to be interested to dispute the aliena- 
tions made by a limited owner, will lie lield to 
afiord prepumptive proof, which if not rebutted by 
contrary preof, will' validate the transaction as a 
right and proper one : A.I.R. 1918 P. C. 196, Foil. 


HINDU LAW— Alienation — Widow — Consent of 
reversioners— Presumption. 

{Wazir Hasan and Pullan, JJ.). BINAIK Dat p. 
Mohammad Gafdr Khan. 105 I.C 436= 

4 0. W N. 770 = A. I. R. 1927 Oudh 442. 


Consent of next reversioner raises presumption 

of legal necessity but it is rebuttable. (Daniels 
ajid King, JJ.). MAH.ADEO PbASAD v. ShY.AM 
SUNDER. 97 I.C. 342= A.I.R. 1926|A11. 707. 

Where a mortgage deed executed by a Hindu 

widow who was illiterate was signed by the next, 
reversioner (who was her daughter’s son) on her 
behalf,) 

Held, that on this ground alone the consent of the^ 
daughter’s son should not be considered as prov- 
ed. {Dawson Miller, C. J. and Jxcala Prasoel J.). 
Rambdjhawan Singh v. Subaj Pbasad. 

88 I.C. 502=6 P L.T. 826=1925 P.H C.C. 137 = 

A.I.R 1925 Pat. 467. 

Where the widow transfers the property in 

which she has a life estate ostensibly for legal 
necessity, and the reversioner assents to the trans- 
fer, his conduct presumes that there was legal 
necessity: 42 Mad. 523 and 40 Cal. 721, Foil, 
{Suhrawardy and Cuming, JJ.). AMAR KRISHNA 
De V. Rajendba Kumar De. 87 I.C. 790= 

A. I- R. 1925 Cal. 1205. 

Where the transaction is in favour of a person 

having a direct interest in obtaining it, i.«., of the 
presumptive reversioner himself the presumption 
of tho transaction being a proper one disappears; 
U All. 129. Appr. : 9 O.C. 104. Foil ; {Daniels. J.). 
TODAR MAL 1-. KISHAN LaL. 79 I.C. 1007 = 

5 L.R. A. Civ. 395= A. I. R. 1924 All. 919. 

The circumstances that the only reversionera 

at the time gave their unqualifitd consent to the 
mortgage raised a very strong presumption that the 
mortgage was supported by legal necessity though 
the presumption is rebuttable. {Mukerji and 
Dalai. JJ.). Darbari Lal y. Gobind Saran. 

80 I G. 31 = 46 All. 822=22 A.L.J. 753= 
5 L.R.A. Civ. 556= A.I.R. 1924 AH 902. 

Consent by reversioners is evidence of legal 

■necessity. 

The consent of reversioners to an alienation 
merely aOords evidence that the alienation was- 
under circumstances which render it lawful and 
valid. In other words the consent of the rever- 
sioners is evidence of legal necessity. It will 
depend upon the circumstances of the case whether 
it is suflicient evidence or insufficient evidence. 
{Stuart and Snfaimnn, JJ.). Udai BH.AN SiNGH v. 

SIKGH. ™ 

Consent of reversioners t? prestimptive proof of 


cessity. , , . 

When the alienation of the whole or part of the 
tate by a Hindu widow or other female owner has 
be supported on the ground of necessity. 
loh necessity is not proved ahunde and the 
ienee does not prove inquiry on his part ana 
Dnest belief in the necessity, the consent of sucb 
iversioners. as might fairly be expected to to 
iterested to quarrel with the 

Bid to afford a Presumptive proof, which if n 

butted by contrary proof will 

:tion as a right and proper one. j 

19 i.L.J. 881= i. I. R- 19/* &»• ‘fi: 

■Reversioner present at the lime of payment 

M n 1 - 


X ----- ^ , 

t presumption of legal rucessiiy ar%ses. 
rhe vendee must prove that the preseuee M the 
reraionei at the time of the payment induced him. 
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HJNDU LiW-lHenatlon— Widow— Consent of 
reYersioners— PresDniption. 

to believe that this money was required by the 
widow for legal necessity and that for this reason 
he did not trouble to make any further enquiry. 
The fact that a reversioner is one of the parties to 
ft sale transaction effected by a Hindu widow and 
was present at the time, the consideration-money 
was paid to her does not give rise to a presumption 
that the payment is made for legal necessity. 
{Dalai, A.J.C.). SHEOAiTBAR KHAN v. BAI.KABAN 
SIHOH. 65 I.C. 360=8 O.L.J. 619= 

A.I.B. 1922 Ondh 112. 


■ In the case of an alienation by a Hindu 
widow, if it is proved that the consent of the im- 
mediate reversioners had been obtained, it raises a 
strong presumption of the existence of legal neces- 
sity for the transfer, which if not rebutted by con- 
trary proof, will validate the transaction as a right 
and proper one : 80 All. 1 ; 3G M. L. J. 493, Foil. 
{Tudtall and Sulaiman, JJ,). Harjan RAI v. 
Mahabir Tewabi. 64 I.C. 474 (All.). 

Consent of roversionor is joresumptive evidence 
of necessity. 

The consent of the reversioner is always pre- 
sumptive evidence of the legal necessity which 
jastifies an alienation on ihe part of the Hindu 
female. The question whether the evidence ad- 
duced in any particular case amounts to “ a pre- 
sumptive proof " or not must necessarily be a 
question of the sufficiency or insufficiency of evi- 
deuce and as such a pure question of fact. {Wazir 
Hasan, A J. C.). Bam Bodfi Sinqh v. Bam 
Naratan Singh. 63 I.C. 776=S 0 L J. 312= 

A. 1. R. 1921 Oudh 238. 
— Alienation -Widow —Consent of reversioners— 
Railffcation. 

———Where a reversioner for whom the suc- 
oession has not yet opened ratifies an 
alienation by a widow, such ratification is good: 
A.I.R. 1929 Mad. 502 (P.B.) and 90 .All. 1 (P. C.), 
Foil . ; A.r.R. 1923 All. 387, Ref. Foil. {Jackson, 
A.J.C.). MABOTI V. MABOTI. 26 N.L.R. 263= 

A.I.R. 1930 Nag. 287. 
— Alienation— Widow— Consent of reYersioners — 
Reversioner pnrohaser. 

■ ^ The presumption of legal necessity which 
arises when a transfer is made with the consent of 
the next presumptive reversioner does not arise 
when the transfer is to such reversioner himself. 
(R. B. Ghose and S. K. Ohose^ JJ.). Upbndba 
Nath Mdkhebjbe v. Gurupada haldbb. 

34 C W.N. 404- A. I. R. 1930 Cal. 508. 

The principle that where the next reversioner 
consents to an alienation by a widow, the alienation 
operates independently of the question of legal 
necessity is limited to an alienation by the widow 

of her whole interest in favour of the next rever- 
sioner or reversioners at the time of the alienation • 
42 Mad. 523 (P.O.), Expl. {DanUls and King, JJX 
Mahadeo Pr.asad v. 8htam Sunder. 


-,TU ^ 97 I- C. 842= A.I.R. 1928 All. 701 

Where the vendees are some of the revei 

sioners, it cannot be said that they gave their oob 
sent to the sale by taking a sale-deed from tb 

^dow. {Devadoss, J.). K. Bbetharamayya ^ 
B. SAMUDBUDD. 86 I.C. 4=21 M.L.W SOs 

... A.I.R. 1925 Mad. 381 

—Alienation— Widow— Consent of pevepsionei 

— Yalidlty. 

Reversioner transferee of whole shore— Sno 

alienation is on same footing as surrender— Whoj 
*^^«foner is transferee of part of estat 
wieinaition is not validated by Ws consent 


HINDU LAW— Alienation— Widow— Gift. 

40 Cal. 721 (F.B.) and A.I.R. 1918 P.C. 196, Be/^ 
{Jackson, A. J.C.}. MAROTI v. MAROTI. 

26 N.L.R. 265 = A.I.R. 1930 Nag. 287. 

— Reversioner transferee of part of estate— Hia. 

consent though not validating transaction estops- 
him, though not his son, from questioning aliena- 
tion: A.I.R. 1927 P. C. ■227 Dwf.rA.I.R. 1926 All. 715- 
and A.I.R. 1927 Eom. 260 (P.B.), Foil. (Jackson, 
A.J.C.). Maroti V. Maroti. 26 N.L.R. 265= 

A.I.R. 1930 Nag. 287. 

—Alienation— Widow— Gift. 

Declaration is useful where proof of necessiijf. 

is required-~Gift—No question of necessity. 

In cases of transfers for consideration in which, 
questions of legal necessity may arise, the grant 
of a declaratory relief ordinarily serves the useful' 
purpose of declaring rights which depend upon 
proof of circumstances as to which evidence may- 
disappear by the time succession to the estate opens. 
But in a case where the transfer Is a gift pure and 
simple made by Hindu widow no question of legal 
necessity or its validity as such can arise. 
and Niamatullah, JJ.). BECHU AniR v. HANSRAX 
AHIB. A.I.R. 1930 All. 734. 

Gift to idol must be of a small fraction. 

Dedication of property by widow to the ancestral, 
deity of the family for the due performance of tha 
Sheba and puja of the family deity is a meritori- 
ous act conducive to the benefit of the soul of thd- 
deceased owner and although it is for ancestral deity, 
of the family it is on no different footing than th©^ 
other gifts. To support such a gift according to law 
it must be of a fraction of the property, and the rul© 
cannot be extended so as to take into consideratiou. 
the necessity of the idol: A.I.R. 1922 P.C. 261, 
Rel. on. (iianfein, C.J.and B.B. Ghose, J.). M ADAS' 
Mohan Saha banik v. Rakhal Chandra s.^ha 
Banik. 33 C. W.N. 1042= A.I.R. 1930 Cal. 173. 

A Hindu widow has no right to make a 

gift of whole of the property left to her even- 
for tho^ spiritual benefit of her husband and 
as such it is invalid, not being of the moderate 
share thereof; A.I.R. 1922 P C. 261 and 42 Bom. 136* 
Foil. {Bhide, J.), SUNDER SiNQH t». QURDWARA 
Choha sahib. 120 I. C. 189=30 P.L R. 281= 

11 L.L J. 78=A. I. R. 1929 Lah. 440. 
'Consent of reversioners does not validate a gift. 

There can be no case of an alienation by a Hindu- 
widow unless the alienation is mads for legitimate- 
purposes which may be proved either aliunde or by 
raising a presvimption in favour of it, which pre- 
sumption may, if not rebutted by contrary proof, 
be passed on the consent of reversioners, A transfer 
by way of gift in favour of a stranger is not an alie- 
nation to which the presumption of its being legiti- 
mate founded on the consent of the reversioners' 
can be applicable : A. I. R. 1918 P.C. 196, Bel on j 
A. I. R. 1927 P.C. 227, Diet. (TTasir Hasan, Ag. C.J, 
and Mtsra, J.). Bindeshwari Sinqh v. Har- 
Narain Sinqh. 6 0. W. N. 283=4 Lnck. 622= 

A.I.R. 1929 Oudh 185. 

Widow having only ono daughter, inheriting 
property worth Rs. 8.000— Gift of property worth 

Rs. 2,000 to son-in- law at the time of marrlBge isit 
valid. 

It is established beyond any doubt whatever- 
that a Hindu widow may make a gift of a reason* 
able portion of her deceased husband’s estate to her 
son-in-law on the oooasion of her daughter’s mar- 
rmge. The amount of land which may be alieuaV' 
ed for this purpose depends in each oase upon tha 
whole of the oiroumstanoes, upon the positibn of* 
the family, the number of children to be provided 
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lur. the naturo of the land alienated, and any 
other circumstances which may arise in a parti* 
cular case. 

Held, that the gift was valid. {F/orde and Tek 
Cband,JJ.). Wazir Chand u- Mt. Jiwas Dbvi, 

103 I.C. 353=:A.I.R. 1928 Lah. 58. 

Gijt valid only if for spiritual benefit or /or 

some indi^pen’iable religious duty. 

A donee from a widow acquires no title under it, 
unless the gift is one occasioned by spiritual neces 
sicy or m ide in the performance of indispensable 
nets of duty or r^digious necessity and relates to 
property which forms only a small portion of the 
entire estate. To absence of any such purpose, the 
gift is void and cannot be validated by subsequent 
acts of ratiftcation: 8 529, Foil. {Kinkhede, 

A.J.C.). D.VSHRATH V. TARACHAND. 

105 I.C. 379=10 N.L J. 216= 
A.I.R. 1927 Nag. 354 

Gift for religious purposes—Prop rtion of gift 

to estate in widow's hands at the time should be con- 
sidered. 

In everv case in which an alienation by way of 
.gift for religious or charitable purposes is made 
by a Hindu widow, holding an estate with the 
limited interest of such widow, the Court is bound 
to take into consideration the proportion borne by 
the property gifted away to the total estate in the 
hands of such widow. 

Where the estate that originally came into the 
• hands of a holder of a widow’s estate consisted 
of a 8 annas share of zamiudary property but by 
various transfers, the estate had dwindled to a 
2 annas share only, and where, out of this, the 
limited owner gifted a six pies share to the family • 
priest. 

Held, that the gift could not be supported. 
(ilears.C.J. and Piygott. J.). B. ISRWARf PRA- 
SAD V. BABUNAND.VN. 88 I.C. 193 = 47 All. 56i= 

6 L.R. A.CIy. 291=A.I.R. 1925 All. 493. 

Gift by widow is void after her lifetime. 

A gift made by a Hindu widow even in favour of 
the next reversioner, if it does not amount to a 
complete surrender of the widows estate, is not 
valid according to Hindu Law. It might be opera* 

tivc during the life-time of the widow but after 
her death it ceases to have any legal eSoot. (SnHra- 
wardy and Cuming, JJ.). INDR.I NAUAfN MANSA 
V. Sauuasova DASr. 87 I.C. 933= 

41 C.L.J. 341 = A.I.R. 1925 Cal. 743. 

Gift does not end at dole's death though ic 

ends (it donor's death. 

Thu interest which the donoe of property from a 
Hindu widow who gave the same, having inherited 
it from her husband does not terminate with the 
death of the donee and if the gift bo in favour of a 
daughter the property will be stridhan in her hands 
and after her d !ath it will ptss to her personal 
heirs. This is sulijoct, of course, to the condition 
that the gift must cease to be effective at the widow- 
donor’s death. [Kinkhede, A.J.C,)- NARAYAN y. MJ. 
TULSHI. 83 I. C. 60/ = A I.R. 1923 Nag. 104. 

—Widow has greater powers of disposal for reii 
giotis purposes and small portion can be gifted for 

sttch purposes. , ... 

A Hindu widow has a larger power of disposition 

for religious or charitable purposes which are sup 
posed to conduce to the spiritual welfare of her 
husband than what she possesses for purely worldly 
.purposes. Whore the value of the property gifted 
to a priest at O lya by suphal sank^ip a very 

Htnall proportion to the total value of the property 
'Which the widow had inherited from hot husband. 


HINDU LAW— Alienation— Widow-Gift. 

Beld, the gift is valid and binding on the rever- 
sioners. [Lindsay and Kanhaiya Lai, JJ.). Baddeo 
Prasad u. Fateh Singh. 78 I.C 654= 

46 All. 533=22 A.L.J. 490 = 5 L.R. A Civ. 270= 

A.I.R. 1924 All 933. 


•jift by widow in favour of a presumptive 
reversioner— Property subject to usufructuary 
mortgage in favour of other reversioners — Other 
reversioners suing for declaration, 

Held, th U plaintiffs should be granted the decla- 
ration but that in the eveut of the present plaintiffs 
surviving the widow, they will only bo entitled to 
actual possession of their share of the property 
which was mortgaged, on payment to J, or his legal 
representatives, their quota of the mortgage debt. 
22 W. R. 409 (P. C.), Foil. [Lindsay and Sulai- 
wan, JJ ). RAGHO NAND.AN SlNGH v TULSHI 
SINGH. 75 I.C. 244=45 All. 33= 

A.I.R. 1924 All. 313. 

——Gift to son*ia*law of entire property to 
induce him to marry her blind and crippled daugh- 
ter— Gift whether invalid after hot lifetime. 

A Hindu widow has for certain purposes a clear 
authority to dispose of her husband’s property and 
she might do it for religious purposes which inoludo 
dowry to a d.iughter. .Although as a general rule 
such dowry shall not «>xceod a quarter, the word 
‘■quarter” as used hero, simply enjoins the allow- 
ance of as much as will suffice for the marriage. -A 
gift of the whole property of small value will be 
held valid after hot life time ; 37 Cal. 1 and 
22 Mad. 119. Ref. (.Tftfars, C.J. and Stuart, J.). 
BHAGWATI ShUKUL y RAM JATAN TEWARI. 

73 I C 648=45 All. 297=21 A.L.J. 232= 
4 L.R. A. ClY. 386= A.I R. 1924 All. 28. 

Gift by a widow with the consent of the next 

reversioners is valid only for her lifetime. (New- 
bouldandGhose.JJ.). JNANENORA NaTH ROT 

CnOWDHUBY V. R^-M RANJ\N BANERIES. 

73 I.C. 588= A.I R. 1924 Cal. 988. 

■Gift of less than i as dowry in daughter's mar- 


9 # 

iaqe is valid. , , ^ -t,. . 

A Hindu widow can make an absolute gift of a 

>asonable portion of her deceased husband s estate 
non the ocoasion of the marriage of her daughter 
s dowry. There is no distinction between a gift 
lado upon the ocoasion of a daughter s gowna 
.romony and a gilt made aa dowry upon tho ooca- 
ion of a daughter’s marriage; 37 Cal. 1, 2- o«. 
/here the total value of gifted portion amounted 
3 something less than l/4th of the whole estate, 
ao gift was held both proper and 
3'-olt-Smith and Fforde.JJ.) JAW ALA 
URI KISHEN3INGH. 80 rC 690=3 Lah. 7 

.Gift to charity of more than one-fourth is not 


“tit made by a Flindn widow to a oharitable 
stitutionof a portion more than one fourth of 

,r deceased husband's estate >3 iLw oT a 

e reversioners. A gilt hy a Hmdu widow ol a 
odorato pirtion other deceased husband » ^ta^e 
tt only b.> valid il it is capressly made lorjh^ 

•iritual wellarc ol the doooascd. ^ .Gainst the 
one or meritorious cannot he 

versioners unlose it IS proved gAomed by 

.at objeot and faYl^Hy the ebTmeter 

,0 Hindu religion to be fulfilled by tn 

the gift in the question. [Abdul K»oo/ ana vj 
J.).SDNSHlLALy. 3 ^ 

SL. L.J.iae-'A.I.R. 1924 Lah.lJt. 
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HINDU LAV— Alienatioii— Widow-Gift. 

■ Consent of reversioner who « insolvent does 
not pass property to donee. 

Where a Hindu lady purports to alienate pro- 
perty to a third party with the consent of the leter- 
sioner the trBD^aoti<Ki operates as a surrender into 
the hands of the reversioner followed by a convey- 
ance to a third party and if the reversioner is an 
insolvent the moment the surrender is made the 
property passes to the receiver in insolvency. 
{Piggott and Walsh, JJ.), HABI HAB PBASAD 
(Minob) V . Uday Nath Sah. 74 I.C. 11S= 

45 All. 260=21 A.L.J. 77=4 L R. A. Civ. 70= 

A.l.R. 1923 All. 190. 

A gift made by a widow in accordance with 
the expressed dying wishes of her husband, espe- 
cially one entailing the many spiritually beneficial 
acts, would be binding on the reversioners. 
{Sallifax, A.J.C.). Ramchandba Balkrishna 
V. Ramchandba JAIBAM. 65 1.0.952= 

A.l.R. 1922 Nag. 222. 
— It is not the function of the Court in consi- 
dering whether a gift by a Hindu' widow out of her 
husband's estate is a valid trust, but the question 
what were the real purposes for which she made 
the gift, is of fact only. If the gift was made by 
the widow for the benefit of the soul of her deceased 
husband, it should be upheld. 

It is unnecessary that there should be any proof 
that the donee is expected to confer benefit upon 
the deceased’s soul. {Mears, C.J. and Walsh, J.). 
GOBIND UPADYA V. LAKHBAM. 63 I.C. 221= 
43 All. 515=19 A.L.J. 499= A.l.R. 1921 All. 109. 
——Consent operates to raise a presumption that 
the tranaaction was a proper one and for valid 
necessity. This presumption has no application to 
the oase of a gift. Where the donee is not the 
nearest reversioner, there is no question of surren- 
der by the widow ; 42 Mad, 528 (P.C.), Foil. 
(Daniels, J. C. and Dalai, A.J.C.), DRIGHPAL 
Singh V. Habhab Bakbsh Binob. 64 I.O. 80= 

24 O.C. 245= A.l.R. 1921 Oodfa 169. 
—Alienation— Widow— Powers of. 

— — — According to the Hindu Law, a widow in 
Gujarat governed by the Mayukha can dispose of 
movable property Inherited from her husband by 
inter vivos, i.e., by sale, gift or otherwise, but 
cannot will it away ; 28 Bom. 463 ; 17 Bom. 690, 
Bef. to. {Marten, C, J. and Patkar, J.). BHlKU- 
BAI OHUNILAL V. MANILAL. 

32 Bom. L. R. 1217 = A.l.R. 1930 Bom. 517. 

Alienation swh as a prudent owner would 

make »n order to benefit the estate — Bona fide Under 
is not affected by the precedent mis-managerrient of the 
estate when he m not a party to it. 

The power of a widow to charge an estate not her 
own is under the Hindu Law a limited and qnali- 
fied power. It can only be exercised rightly in 
ease of need or for the benefit of the estate. But 
where in a particular instance the charge is one 
which a prndent owner would make in order to 
benefit the estate, the konafide lender is not affect- 
ed by the precedent mis-management of the estate. 
The actual pressure on the estate, the danger to be 
averted orthebentfit to be conferred upon it, in 
the particular instance is the thing to be regarded. 
But it must be remembered that according .to this 
principle it is only the hona fide lender who is pro- 
tected. But, if that danger arises from any mis- 
conduct to which the lender is or has been a party 
he cannot take advantage of his own wrong to 
si^ort a charge in his own favour against the 
^idow^ grounded on a necessity which his own 
•Wrong Mb helped to cause ; 6M.I.A.898 (P.O.), 


HINDU LAW — Alienation — Widow — Setting: 
aside. 

Foil. {Shadi Lai. C.J. and Bhide, J.). AHMAD BiN- 
0. Tulsa Singh. 113 I. C. 292= 

A. I. R. 1928 Lab. 875. 

Power and extent of disposal depends on tha- 

circumstances. 

It is impossible to define the extent and limit- 
of a widow's power of disposing her husband's- 
estate; it must depend upon the circumstances of' 
the disposition whenever such disposition shall ba- 
made and must be consistent with the law regulat- 
ing such disposition : 37 Cal. 1 and 22 Mad. 113, 
Bef. [Greaves and B. B. Ghose, JJ.). SAILABALA. 
Debi V. baikdntha Nath. 91 1. C. 186= 

A.l.R. 1926 Cal. 486. 

— Alienation— Widow— Setting aside. 

Mortgage for cost of repairs to house — Neces^ 

sily for repairs not proved — Mortgage not valid. 

According to the condition of a previous mort- 
gage deed, a widow executed another mortgage for 
sums expended by the mortgagee to efieot repairs 
of the mortgaged property, the widow receiving; 
nothing under the second mortgage. The property 
was afterwards sold and a suit for possession was 
brought by the reversioners. 

Meld: that as it had not been proved that the 
property required any repairs, the second mortgige 
was not binding on the reversioners. It was aiii 
alienation and the plea that because certain terms- 
of a prior mortgage had not been complied with 
therefore, the second mortgage was not to be regard- 
ed as an alienation at all, bnt was merely a transao- 
tion following on the first mortgage, could not bo 
sustained. (Dalip Singh and Agha Haidar, Jj) 
SUNDAB V. KaMUN. 117 I.C, 84= 

A.l.R. 1929 Lab. 516. 

Small portion of consideration not for neces- 

sity— Decree conditional on payment of consideration ■ 
|>rot'«<i/or necessity is justified (obiter). 

Where in a suit by a reversioner to set aside a 
sale by a widow of her husband’s property, it was 
found by the lower Court that a small portion of the 
consideration was not proved to have been supported; 
by legal necessity, and on that ground, the sale* 
was set aside, inserting in the decree, a oondition, 
that on failure of the reversioners within a certain* 
time to pay to the purchaser the amount of the 
consideration which was proved to have been 
supported by legal necessity, the suit of the rever- 
sioners should stand dismissed with costs, 

Meld, that the imposition of such a condition 
was fully justified : A.l.R. 1927 P.O. -244; A.I R 
1925 Nag. 826. Bef. (Einkhede, A.J.C.). KisAli 
V. LIKARAM LIDKE. A.l.R. 1929 Nag. 180. 

— Alienation by limited otener is only voidable 
A sale by a limited owner is not o6 initio void 
ot invalid. It is perfectly valid and binding until 
it IP set aside at the instance of the next reversioner. 
Such a transaction is like avoidable contract whloli 
18 valid and enforceable unless it is repudiated bv 
the person at whose option it is voidable. There- 
fore. If a person who has no right to challenge such 
an alienation be in possession of the alienated nro- 
perty, he cannot defend bis possession against th& 
alienee: A.l.R. 1922 Lah. 217, A’acpi. and Disf - 
A.l.R. 1924 aIi. 109, Appr, {Fforde and Jai Lai* 

JJ.). Bhanna Mal V. Pabmesbaridas 
- ,, l^l*-C«28l = A.I.R. 1928 Lah.9. 

Daughter can maintain a deolaratorv aiiik 

by C step: 

On the death of the step mother the property wIlK 

desoend to the heirs of her hnshand and ffs dangt - 
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HINDU LAW — Alienation — Widow — Setting 

aside- 

is under Tlindu Law entitled to succeed to it. 
She i s ihcrefoce, his reversioner and has got a locus 
staU'U to contest the alienation made by her step- 
mother. {Tek Chand, J.). ilT.BALKluRv.MT. 
HAR KAUR. 108 I.C. 184=A.1.R. 1928 Lah. 242. 

Bcversioner — Election to set aside — Can be b}i 

demand or taking possession. 

The election of a reversioner to treat the aliena- 
tion by a Hindu widow as a nullity, so as to make 
the possession of the alienee wrongful, can be ex- 
■pressed not only by the filing of a suit, but by a 
simple demand. 

The intention of a reversioner to avoid an aliena- 
tion bv a Hindu widow can also be communicated 
% 

to the alienee bv an attempt to take possession 
torciblv : .34 Cal. 329 (P.C.). Expl {HalHfax, 
-4..7.C.'). Sitabam Madroti V, Maroti. 

103 I.C. 259=10 N L J. 137 = 
A. I. R. 1927 Nag 305. 
'——A sale of Joint family property should not be 
set aside merely because a part of the proceeds is 
not proved to have been applied to purposes of ne- 
■ cessity. The principle applies equally to a sale by 
a widow. Where therefore the sale itself is for 

necessity a Court should not call upon the trans- 

ierees to aceount for every item which goes to make 
un the sale consideration : A.I.R. 1927 P. C. 37, 
Foil. {Wazir Hasan and PulUin, JJ.). BENAIK 
DAT V. MOHAM^rAD GHAFUB KHAN. 

105 I.C. 496=4 O.W.N. 770= A.I.R. 1927 Oudh 442. 

A suit by reversioner for declaration that a 

mortvage by vendee from Hindu widow does not 
afiect’his rights, is not maintainable. He must 
^itUck the sale by widow and if that remedy is 
time-barred, he cannot get over the difficulty by 
attacking the mortgage by vendee. {Stuart, C. J. 
and Wazir Hasan. J.). BADBIPRASAD v. Bach- 
A 101 I.C. 52= A.I.R. 1927 Oadh 217. 

' ‘-Land mortgaged by last male holder— Proper- 
ty sold by widow to discharge the mortgage debts-- 
No proof that there were no other properties ai^il- 
able on which to raise the necessary money— Sale 
set aside. {Das and Adaim, JJ.). DAS^ABATH 

Singh v. Damin Singh. 103 I.a «5- 

8 P.L.T. 314= A.I.R. 1927 Pat. 219. 

Oift of whole inUrest of the widow is good until 

Questioned after reversion falls in._ ^ 

The cift by widow of the whole interest in the pro- 
perty is good against all the world until the rever- 
Bion^fallf in. and even then it is liable to be ques- 
tioned by the actual reversioners. Only w^on so 

questioned, if the attack is successful, 
terminates. {Phillips and JJ.) Rama 

ATYAR V NABAYANASAMI AlYAR. 96 I.C. 4Si— 

23 M. L. W. 436=1926 M W. N. 958 = 
A.I.R. 1926 Mad. 609=51 M L.J. 313. 

Q^ifl ly widow — Widow subsequently surren- 

derinn her life-estate to next reversiorur — I^ver- 
aioner cannot challenge gift during her lifetime 
(WalnifllByt J* contra, PagOi JO* 

For irafmsie?/. /.—.A reversioner 

of the deed of relinquishment, cannot obtain pos 

1,0V .. Bhab... Najh bo. ^ ^ ^ « I. <^,397- 

Widow alienating property to purchase new 

j,roperly-Estate improved-^Reverstoner cannot set 

‘"'mre^partics who have to support an alienation 
.made by a widow can show that the estate has been 


HINDU LAW — Alienation — Widow — Setting 

aside. 

improved by selling immovable property and buying 
other lands of equal or greater value and more con- 
venient for cultivation and management. Courts will 
not set aside such transaction ; (1912) M.W.N. 167 
and 41 M.L.J. 459, Appr.; 32 Bom. 577, Diet. 
{Spencer. J.). MahALAKSHMAMMA v. RAMASAMY. 

94 I.C. 950 = 23 M.L.W. 596=1926 M.W.N. 253= 
A. I. R. 1926 Mad. 641 = 50 M L.J. 651. 

Sale of absolute occupancy holding without 

necessity is invalid. 

A sale by a widow in possession of her hus- 
band’s absolute occupancy fields without legal 
necessity is liable to be set aside by the rever- 
sioners end the landlord’s consent to the transfer 
cannot validate the transfer so as to amount to a 
surrender plus a subsequent grant of tenancy: 
8 N.L.R. 154. Foil. {Findlay, Offg. J. C.). Maroti 
V. CHIN SOO. 95 I.C, 626= A.I.R. 1926 Nag. 367. 

Alienation by widow without legal necessity is 

not void, but only voidable by reversioner. 

An alienation by a widow without legal neces- 
sity is voidable and not void and until the rever- 
sioner (including in that term ‘Crown’ if there is 
no reversioner) decides to avoid it or to treat it as a 
nullity, it stands good : 8 M. I. A. 529, Disf. ; 
13 C.W.N. 940 and 34 Cal. 329, Foil. {Oreaves and 
Cuming, JJ.). XJPENDRA NATH jANA v. S. M. SHI- 
BADASl Debi. 88 I.C. 898= 

A I R. 1925 Cal. 10S3. 

First adopted son dying, second son adopted— 

Second son can challenge independently. 

An adopted son has, by virtue of bis adoption, 
an inherent right to question any alienation by 
his adoptive mother before his adoption and the 
fact that there had been a previously adopted son 
could in no way affect that right. The second 
adopted son does not succeed to the first adopted 
son nor is he the representative of his, and there- 
fore whether the mother as widow of the original 
holder made the alienation before the first adoption 
while she held a widow’s estate, or after the death 
of the first adopted son, when she would be holding 
as his heir, would make no difference to the rights 
of the second adopted son to question her aliena- 
tion {Macleod, C.J. and Coyajee, J.). HANMANT 
SOBBAYA NAIK V KRISHNA MANJUNATH YAJI. 

89iI.C. 62=49 Bom. 604 = 27 Bom. L.R. 642= 

A.I.R. 1925 Bom. 402. 

The position of adopted son and that of 

reversioner in regard to alienation by widow are 
thw same but for the fact that the former's rights 
commence ou adoption, and the latter’s after 
widow’s death. (Shah, Ag. C.J. and Fawcett, J.). 

HANAMOOWDA SHIVGOWDA PATIL V. TBGOWpA 

Shivgowda Patil. 84 I.C. 374=48 Bom. 654= 
26 Bom. L.R. 829= A.I.R. 1929 Bom. 9. 

Alienation by widow can be challenged by 

after-born reversioner. 

The limitations imposed upon the estate ot a 
widow or daughter under Hindu Law are not im- 
posed upon her for the benefit of reversioners. 
They are inseparable from her estate, so that even 
if there are no reversioners, she cannot alienate 
the corpus of the property except for a legal neces- 
sity. If she does alienate without legal necessity, 
then, if there be no roversioaers, the alienation 
may be set aside by the Crown taking the 
by escheat. So after-born reversioners can set aside 

alienations by the holders 
8M.I.A. 500, FoH. {Harrison and 
LALCHAND ». MAKOHHI. ^ 
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HIHOC LAW — Alienation — Widow — Setting 
aside. 

■All alienations by widow need not be challeng- 


■ed tn one and the same suit. 

There is no law which compels a reversioner to 
bring one oommon suit to challenge all aliena* 
tions made by a Hindu widow even though such 
alienations are in respect of different rights and in 
favour of different parties. (Sulaiman, J.). BANSO- 
LOCHAN RAI V. JAGABNATH LAL. 78 I.C. 873= 

A.I.R. 1924 All. 838. 

'It is open to the reversioners to get only one 
•of several transfers made by a Hindu widow set 
aside leaving aside the several transfers if they so 
choose to aot. (SuZaiman, J.). BansOLOCSAN Bal 
V. JaQABNATH LAL. 78 I C . 873= 

A.I.R. 1924 All. 838. 

• I t is voidable only at the option of next rever- 
sioner. 

An alienation by a Hindu female although 
made without necessity is not absolutely void but 
is only voidable. The option of avoiding such an 
alienation rests with the next heir and nobody else 
has the right to challenge it. {Cftevis and Sarrisony 
JJ.). WAZIBI MAL 0. GANOA BAU. 

69 I.C. 573= A.I.R. 1924 Lah. 370. 


AUeMtions by widows are only voidable and 

■only reversioners can avoid them. 

It is the reversioners and the reversioners alone 
4 hat can dispute a gift or other alienation by a 
Hindu widow. If they choose to allow the pro* 
party to which they are entitled to remain with the 
'donee or alienee, that is their affair and no one 
«l8e can object. 

It is not a oorreot view that a gift is void beyond 
the life-time of the widow even if it remains un* 
•challenged by the reversioners during her lifetime 
or after her death. 

A Hindu widow is not a tenant for life but is owner 
of her husband’s property subject to certain restric- 
tions on alienation. Her alienation is not therefore 
■absolutely void but is voidable at the election of 
the reversionary heir, {Dawson-Miller, C. J. and 
Mulliek, J.). MAHABAJA KESHEO PBASAO SlNQH 

Bahadur v. Ohandrika Pbabad Singh. 

68 I.C. 394= 3 P.L.T. 797=2 Pat. 217= 
, A.I.R. 1923 Pat. 122. 

If the aooumentfl purpart to have beea execut* 
•ed by widow for legal necessity or at any rate for 
^ood cause, they are not void but voidable. The 
persona who ace entitled to seek to avoid them are 
AIm zeversioners, and it is not open to the strangers 
who do not claim as the reversioners to raise the 
-question. (Walmsley and B. B, Qhosey JJ,). Jabe- 
DALI Sheikh v. Prasanna Kdmae nag. 

76 I.C. 281=27 O.W.N. 433= 

A. I. R. 1923 Cal. 423. 

i ^ aZ»«naZtons are only voidable. 

A Hindu widow’s estate is not a life-estate and 
-It is not an Mtate held in trust for reversioners. 
Hue represents the estate and has power to make 

.ahenaWotts subject to the right of reversioners to 

.have those alienations set aside if they ace found 
ito be either not for legal necessity or not for the 
benefit of the estate. They do not cease to be 
operative until they are set aside. A reversioner 
•therefore cannot institute a suit for ejectment of 
alienees m the Bevenue Oonrt without settinir 

KANDHYA V 

Mt. Raj Kunwab. 75 i.c. eai = 

A.I.R. 1923 All. 867 

■"m. « ahenation is not void httt voidable, 

; Ihe estate of a Hindu widow is not a life-estate. 
% proprietor of the estate with a tight of 


HINDU LAW — Alienation — Widow — MUcel- 
laneous. 

alienation subject to certain qualifications. Each 
alienation by the widow in the exercise of that right 
must be judged by the circumstances in which it 
is made. Her alionation is not therefore, absolutely 
void, but it is prima facie voidable at the election 
of the reversionary heir. He may think fit to 
affirm it, or he may at his pleasure treat it as a 
nullity without the intervention of auy Court and 
he shows his election to do the latter by commenc- 
ing an action to recover possession of the pro- 
perty. [Wazir Hasan, A. J. C.). BAHADUR SlNGH 
V. N. S. SULTAN HUSAIN KHAN. 66 I.C. 455 = 

8 0 .I 4 .J. 535=A. I. R. 1922 Oudh 171. 

Reversioner— Each alienation gives a. fresh 

cause of action. {Waeir Hasan, A. J. C.). BAHA- 
DUR Singh v. N. s. Sultan Husain Khan. 

66 I. C. 455=8 0 L.J. S35= 
A.I.R. 1922 Oudh 171. 

Alienation— Widow transferring equity of 

redemption— Suit for redemption by donee — Mort- 
gagee cannot resist donee’s claim— Only reversioner 
can dispute his title. (Macleod, C. J. and Seaton, 
J.). SITARAM RAVAJI V. KHANDU MAIRALA. 

59 I.C. 480=45 Bom. 105 = 

. A. I. R. 1921 Bom. 413. 

Altenatton is not vojd but voidable — Rever- 

sioner suing for possession need not ash for declara- 
tion that alienation is inoperative. 

A Hindu widow is not a tenant for life, but is 
owner of her husband’s property, eubjeot to certain 
restrictions on alienation and subject to its devolv- 
ing upon her husband’s heirs upon her death But 
she may alienate it, subject to certain conditions 
being complied with. Her alienation is not, there- 
fore, absolutely void, but it is prima facie voidable 
at the election of the reversionary heir. He may 
think fit to affirm it, or he may at his pleasure 
treat It as a nullity without the intervention of 
any Court, and he shows his election to do the 

latter by commencing an action to recover posses- 

Bion of the property. There is, in fact, nothing 
for the Court either to set aside or cancel as a oon- 
dition precedent to the right of action of the re- 
versionary heir. The inatituUon of a suit for 
possession shows his election to treat the aliena- 
tion as a nullity, and in such a suit, it is not 
necessary for him to ask for a deolaration that it 
IS mopemtive. {mokerjee, Ag. C, J. and FUteher, 
/.). SULiN Mohan v. Raj Krishna Ghosb 

^ * 826=33 C.L.J. 193= 

25 C.W.N. 420= A. I. R. 1921 Cal. 382. 
*^AUenation — Widow— Misoellaneous. 

-—A confirmation by a widow of a past aliena- 
tion by her husband is not a new alienation bv hw 
{Uadhavan Hair, J’.). Elaqan v, Nanjappan ' 
,, . I.C..964=A.I.R. 1925 Mad. 919. 

Mortgage by widow— Suit by reversioner to 
declare mortage void against himself— NeoeaaiW 
tot loan proved but no necessity proved for onerous^ 
ness of terms of loan— Decree to be given that Sa 
onerous terms are not binding: A.I-R 1994 p n 1 qj 
FM. (Wa,ir Sasan. A. J. C.) A t Ir ' 

MT.DhanKuar. 85 rC?*426“TS.C 362^ 

Fianng rent in 

woe agreed to, »s nof valid against revsrsiofiers. 
Where a Hindu widow grants a permanent lease 

already m possession under a prior lease at a 
variable rent granted by the full owner an it 

gcMt is not Intended to operate as a now lease the 
object o£ the parties beiSg merely 
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HINDU LiW — Alienation — Widow — MUcel- 
laneous. 

the most important incidents of the tenancy that is 
to fis the rent in perpetuity, 

Held, that the new lease is not operative against 
the reversioners. (Mulierjee and Cholmer, JJ.). 
jAMiNi Mohan Saekar v. Debendra narain 
Singh. 71 l.C. 976=A.I.R. 1924 Cal. 355. 

Bet^ersioner treaiing the alienations as good 
cannot complain. 

An alienation by a widow beyond her powers 
is voidable and not void. If, therefore, a rever- 
sioner after he became intituto to reduce the estate 
to possession and knew of the alienation, did 
something which showed that he treated the alien- 
ation as good he would lose hie right of com- 
plaint. (Xt*marflSM)ami Sasfrt, J.). Nayakammal 
V. MUNUSWAMI MUDALIAR. 84 I.C. 231 = 

20H.L.W 222= 4.1. R. 1924 Had. 819. 

Where there is no will, oral or written, the 

Hindu Law does not recognise any expresdon of 
the husband’s wish during life as validating an 
alienation made by ht rafter his death. {Daniels, 
J.C. and Dalai AJ.C.). DrIQPAL SiNGH v. HAR- 
hae Bakhsh Singh. 64 1. C. 80= 

24 O.C. 249 = A.I.R. 1921 Oudh 169. 

—Alienation— Miscellaneous. 

Either a gift is good and binding upon the 

family or it is not. But where once the gift has 

been declared to be void the donor’s heirs, cannot 
be deprived of their property and compelled to 
take compensation for it. {Sulaiman and Pullan, 
JJ.). uma Shankar V mahabir Prasad. 

^ 118 I.C. 235= A I R. 1929 All. 854. 

—Applicability— Aborigines of Assam. 

Bengal School of Hindu Law applies. 

The Hindu Law should be applied to the abori- 
cines of Assam. The Bengal School of Hindu 
Law applies to them. So, a sister’s son is an heir 
unless there is a custom to the contrary. [Chatter- 
jee and Pearson. JJ-). NEARAM 

AHDARAM KACHARI. 64 I.C. 145- 

AEDARAM 34=A.I.R. 1921 Cal. 558. 

— Applicability-Berar. , . 

!— Berar is prima facte governed by the Bombay 

School of Law : and, though the Mayukha has not 
the same authority there as »\Gujarath it supple- 
ments the Mitakshara and where the text of the 

A.J.CS.). 

.The Mitakshara Law is paramount and the 

Mavukhais of secondary consideration in Berar. 

... 

Tn Berar, following the Bomb.ay Deccan, the 

Mitakshara is paramount and the Mayukha is of 

secondary consideration, being 

B, .. c. 

1„ Berar Majukba predcminates over Mitak- 

ehara wherever they difler. 

„AM 0. Eajabam. 78 I. 0, 3B|=’8 

T,^loci is Mitakshara as interpreted by 

. . Q M T R 102 Poll. (Pndeaux, A.J.C.). 
Mayukha : 9 N 102, i<ou y ^ ^ 

Govinda ». Mt- °J,°;;' i87 = A.I.R.1921 Hag. IB. 

^BinauLa. in 

matter of succession. 


HINDU LAW — Applicability — OonTcrtB. 

The Mahomedan Bhale Sultans have as a whole 
retained customs of inheritauce which are general- 
ly in accordance with Hindu Law, and they have 
not adopted the Mahomedan Law of succession, and, 
therefore, the father has no share in the property 
left by his son : 9 M. I. A. 195 (P. C.), Foil. ; 
A.I.R. 1922 P.C. 59, Disf. [Wazir Hasan and Pul- 
Ian, JJ.). KHADIL AHMAD KHAN v. MoHAMMAD- 

Mustafi Khan. 112 I. C. 68=3 O W.N. 275= 

A.I.R. 1928 Oudh 269. 

— Applicability — Converts. 

Non'Hindu — When becomes a Hindu. 

Merely professing a theoretical allegiance to the 
Hindu faith does not make a person Hindu— Nor 
an ardent admirer and advocate of Hinduism and 
its practices is a Hindu — Long residence in India,, 
abdication of one’s own religion by a clear act of 
renunciation, adopting Hinduism by undergoing, 
formal conversion to Hinduism, assuming a Hindu, 
name, marrying in accordance with Hindu reli- 
gious rites and taking to the Hindu mode of life, 
are proofs that a non-Hindu has become a Hindu. 
[Venkatasubba Bao,J.). RtTANSiD. MOBARJI v. 
ADMINISTRATOR GENENRAL OP MADRAS. 

Ill I C. 364=52 Had. 160=28 U L.W. 674= 
1928 H.W.N. 648 = A.I.R. 1928 Had. 1279 = 

55 M.L.J.478* 

European convert to Hinduism is subject 

to Hindu Law— Test of conversion is not of domi- 
cile but of religion. [Venkatasubba Bao, J.). 
Ratansi V. Administrator-General of 
MADRAS. Ill LC. 364= 52 Mad. 160= 

28 M.L.W. 674=1928 M.W N. 848 = 
A. I. R. 1928 Mad 1279 = 55 M. L. J. 478. 

When Hindu Law is applicable. 

A mere conversion to a religion would not neces- 
sarily involve the adoption of the laws as to in- 
heritance and succession obtaining among the ad- 
herents of that religion. But when the converts- 
aim at identifying themselves with the rest strong 
evidence would be needed to show that they kept 
thtir own laws relating to social relations, mat- 
risge, inheritance and succession uninfluenced by 
the rules of law obtaining among the adherents of 
of the religion to which they became converts. 
[Kumaraswami Sastri, Devadossand Wallace, JJ.)*- 
MOOKKA KONB V. AMMAKDTTI AMMAD. 

108 I. C. 760 = 51 Mad. 1 = 27 M. L. W. 611 = 
A.I.R. 1928 Mad. 299=54 M L. J. 174 (F.B.). 

When the law of survivorship applies. 

Conversion creates partition by operation ot 
Hindu Law itself and therefore the right of sur- 
vivorship does not survive, unless the convert has- 
shown as a matter of fact that ho renounced the 
nartition which his conversion ipso facto enoeted : 
A.I.R. 1921 Mad. 224. Bxpl.-, 1912 
Foll • 31 Bom. 20, Nd foil ; 9 M.I.A. 195 (P.C.), 
Bel. on. (Wallace, J.). Subbayya RANC^yya 

105 I.C. 206=26 M L.W. 361= 
A.I.R. 1927 Mad. 883. 

Hindus who have been eonverted to Jslam- 

frequentlv retain some .of their Hindu customs 
and in particular those relating *0 f 

inheritance. [Wazir Hasan and ‘'‘'■J* 

BlNAlK DAT V. ^I^HAMMAD GHAFUR khan. 

105 I.C. 496=4 O W N. 770= A,I R.1927 OudM42 

A co parcener by conversion to an alien faith 

such as Mahomadanism ceases to bo a 00 

and separation is caused TPnll (ifar- 

siom 9 M.I.A. 109 and 67 PR 
tineau. J ). MT. JAMNA GOUDABAM.^ 

A. I. R. 1924 Lah. 479^ 
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HINDU LAW— Applicability— Convertfl. 

^—Conversion to Muhammadanism — Presumption 
is that Muhammadan Law applies, hut may be rebut- 

Whet© the family is descended from converts to 
Mohammadanism from Hinduism the presumption 
ie that they follow Muhammadan Law. The pre* 
sumption is a rebuttable one. 

Instances showing that converts to Muhammad- 
anism had departed from strict ^lahomedan Law in 
other matters could not be regarded as raising any 
presumption that Mahomedan Law, had been abro- 
gated by custom in matters of succession. But 
instances are relevant and of importance, not to 
prove the special custom set up but to show that in 
spite of the fact that the parties are converts to 
Islam strict Mahomedan Law has not been invari- 
ably followed and thus weaken the presumption re- 
ferred to in 20 Bom. 65 and 45 Mad. 308. {Broad- 
way and Campbell, JJ.). NAJIil-UDDIN v. ABDOL 
Hamid. 72 I. C. 84S=A.I.R. 1923 Lah. 175. 

■ -There ate among the Mahomedans certain 
groups whose ancestors were Hindus and professed 
the Hindu religion, and were then converted to 
Islam. Among these groups may be reckoned, as 
is shown by decided cases, Khojas, Suni Borahs, 
Molesalam Girasias, Cutch Memons, Nassapooria 
Memons; and, lastly, Halai Memons. Halai 
Memons domiciled in Potebunder follow tho 
Hindu Law of Succession. {Lord Dunedin.) KHAtd* 
BAi V. Mahomed Haji abd. 72 i.c. 202= 

47 Bom. 146=50 I.A. 108=27 0. W. N. 774= 

4 L.R.P.C. 42=37 C.L.J. 131=25 Bom.L R. 127= 

17 M. L. W. 208=32 M. L. T. 45= 
A.I.R. 1922 P.C- 414=44 M.L.J. 35 (P.C.). 

—Applicability— Cntchi Memona. 

— — 5i*cce<sion. — Hindu Law applies. 

The fact that a Cntchi Memon had signed a de- 
claration under the Culchi Jlemon Act that he was 
to be governed in all matters of sucoession by 
Mahomedan Law is immaterial in a case of his 

succession to a person who has not signed such a 

deolaration, as his succession would be determin- 
ed^aooordmg to the law applicable to that person. 
(Aftraa, J,). Abdul Sakde v. Abubakkar. 

^ 32Bom.L.R. 215= A.I.R. 1930 Bom. 191. 
— — Dx-eommumcation^Decision of “Jamait'^ 
not^w^ at w consonance with principles of jus- 

has jurisdiction to int^fere. ^ ^ 
Kh^a ttt'' “Jamait- or Council of the 

Khoja community ex-communicating a person is 

within the scope of its authority if arrived at in a 
manner consonant with the ordinary nrlnoioles of 
but if it i, not »o urriyed ut tLKCuld 
h^e jorisdiotion to interfere: 26 Bom 174 Vnll 

S.J.O.). Fakib Mahomed Sn u-’A^HA 

mi,, JoitU family system does not apply. 

tHfi u y system UnobSoTOto 

the aw governing Outchi Memons: and thev can- 

not live i^ntly In tho sense that the word is under- 

liv^^ii^ The faot that two people 

hye in a honse does not make them members of a 

tact that younger members of a Outchi Memon 
toily join in the business started by their head 
would not make them partners, nor the firm a 
governed by the Hindu Law of 

firm, {Tyahj'i, 4.J.C,), Tulsidas Keshowdas 
V . Fakir Mahomed. as i a ?£ i 

^ « S I-H. a76=I.I.H. 1920 Bind IbI 

famiiy does not apply. 

(mtohi Memons have never adont^ asmHiAf 

thei. ouBtomM, I»w the Hindu 

D. D. VoiiA m— 76 


HINDU LAW— Applicability— Dancing glrlfl- 

family or the distinction existing in that law 
between ancestral family, joint family and 
ancestral property they ate subject by custom to 
the Hindu Law of succession and inheritance only. 
The presumption of Hindu Law that the money 
came from joint funds is not applicable to Muham- 
madans. There is no such thing as joint family 
property under the Muhammadan Law. {Raymond, 
A.J.O.). YUSIF MOHAMED V. ABUBACKEB 
IBBAHIM. 78 I. C. 8I7=A.I.R. 1925 Sind 26. 

’.inccstral property — Son has no vested in- 
terest. 

The application of the rules of Hindu Law of 
custom to the Cutchi Memons is limited to rules 
of inheritance and succession aud does not extend 
to the rules relating to the joint family property as 
applicable to Hindus. A son of a Cutchi Memon 
has no vested interest by birth in the ancestral pro- 
perty of his father: (I9l4) 10 Bom. L.R. 224 and 
(1915) 41 Bom. 181. Rel. on. {Shah, Ag. C. J. and 
Pratt, J.). HAJI OOSMAN v, HABROON SALEH 
Mahomed. 68 I.C. 862=24 Bom. L.R. 978= 

47 Bom. 369= A.I.R. 1923 Bom. 148. 
Hindu Law of Join! family applies. 

The Hindu Law as to joint family and co- 
parcenary is applioablo to Cutchi Memons. It is 
however open to the patties to prove any special 
custom varying any particular incidence of the 
joint family law. {Case-law fully discussed.) 

The question is not whether after conversion a 
custom sprang up among the Cutchi Memons at 
variance with the Hindu Law, but whether they 
retained their old law to any, and if so, to what 
extent. 

At the time of their conversion the Outchi 
Memons wero Hindus governed by the Mitakshara 
and the normal state of their families was a system 
of a joint and undivided family, with a law of 
Bntvivorship as elaborated in the Mitakshara, 
whereby females were excluded in favour of male 
co-parceners, and were only entitled to residence 
and maintenance. {Kumaraswami Sastri, J.). HAJeb 
ABOO BUOKER t>. EBRAHIM Hajee. 

701.0.715=31 MLT. 183= 
A.I.R. 1921 Mad. 871. 

—Applicability— Dancing girlfl. 

--“^Collateral succession obtains amongst sons of 
dancing girls. ^ 

The rule of collateral succession obtains amonc 

the legitimate descendants of the two sons of a 
danoing woman whose paternity is unknown, < e 
6aoh oranoh can iohdrit to tho other. * 

It is a misnomer to oallthe son of a danoine 
woman whose paternity is unknown an illegitimate 
son. The illegitimate son is one born out of wed- 

solemnized between the 
tether and the mother. In the case of sons 7f 
prostitutes or dancing women the paternity is nn- 

SSS'i"' •• «’■ *» 

^duLaw. In the case of a danoing wonian or 
pwstitute her religion is Hindu and heJ 
oustoms, manners and observances are Hindu anfl 
her sons are Hindus, and the Hindn tJ* ♦??’ 

it, ralessany custom, valid and bVdiLg®°?n»lfi/! 
to the contrary, or else the apJuSn 
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HINDU LAW— Applicability— Dancing girls. 

system is modified either by statute or by aoything 
contained in the rules of that system. It is not 

necessary that in order to have heritable blood in- 
heritance should be traced through the father. It 
logically follows that the sons of a dancing woman 
or .a prostitute have heritable blood between them. 
Hence there is heritable blood between the lines of 
their legitimate descendants. {Case-law dtscMssed.) 
{Davadoss and Wallace^ JJ.). ViSHWANATH MUDA- 
LI V. Doraiswami MUDALI. 

1925 M.W.N. 613= A.I.R. 1926 Mad. 1. 

■ Joint family with rights of survivorship is 
possible — Right by birth is doubtful. 

There can be a co-parcenary of dancing girls, 
with rights of survivorship. But there is no case 
which goes to the length of saying that daughters 
of dancing girls acquire by birth an interest in the 
ancestral property. 

The parties were dancing girls. The mother, 
daughter and grand-daughter all lived together, 
put their earnings together and behaved in all 
respects as members of a joint family. 

Held, that they constituted a joint family with 
tights of survivorship. 

Held, also that a mortgage of the joint property 
was binding on the other members of the family in 
so far as the amount borrowed had been spent on 
purposes binding on a joint Hindu family. 
(Kumaraswami Sastry, J.). P. KOKILAMBAL v. 
P. SUNDARAMMAL. B6I.C.632= 

21 M.L.W. 259 = A.I.R. 1925 Mad. 902. 


— Applicability— Dat Brahmans. 

■ Pat Brahmans of the village DamunChak 
tahsil Kharian, district Gujrat, are governed in 
matters of succession by their personal law namely, 
Hindu Law, and not by custom prevailing among 
their agriculturist neighbours. {Abdul Raoof and 
Addison, JJ.). Khazan Chand v. Pars Ram. 

90 I.C. 1045=6 Lah. 524=26 P.L.R. 627= 
7 L.L.J. 459 = A.1.R. 1925 Lah. 646. 
— Applicability — Dayanandia. 

-Dayanandis are Hindus. 

Dayanandia are Hindus. If the Brahmos are 
Hindus, the Arya Samjists are more so because 
though professing to be monotheistic they believe 
in the supremacy of the Vedas. {Couits and Adami, 
JJ ). SORAJ JOTE KUMAR V. ATTAR KUMABI. 

67 I.C. 650 = 1922 P.H.C.C. 235= 
3P.L.T. 551 = lPat. 706= 
A.I.R. 1922 Pat. 378. 


—Applicability— Gharbari Oosayia. 

-Except 80 far as their particular customs 

apply, the Gharbari Gosavis are governed by the 
usual law as to Hindus. {Lord Phillimore.) HARI- 
GIE V. BHARATHI. 88 I.C. 3^3 = 21 N.L.R. 127- 

22 M.L.W. 355=1925 M.W.N. 414 = 
A.I.R. 1925 P.C. 127 (P.C.). 


— Applicability— Gond. 

Qond is not a Hindu — Hindu Law applies to 

the extent it has been adopted. 

A Gond is not a Hindu and is not governed by 

the Hindu Law. In the case of any particular 
Gond it can of course bo proved that this family or 
any largo body of Goods in which he is 

has adopted any particular custom or all the 
principles of Hindu Law. by becoming 
the Hindu religion or otherwise, so that they are 
now bound by that custom or those principles, but 
it is for the party who alleges this 
Credible evidence that on the points, which most 
frequently arise, involving personal law, o^^^m 
of the family or body difiors in no respect from that 
of Hindu families in the locality, would suffice for 


HINDU LAW— Applicability— Jains. 

an inference that all the principles of Hindu Law 
might have been adopted. It would then be for the 
opposite party to show that although part of the 
Hiudu Law might have been adopted, the parti- 
cular custom which governed the disposal of the 
suit had not been adopted : A.I.R. 1923 Nag. 317, 
Bel. on. {Macnair, OJfq.J.C.).}>lin\m u. Hanslab. 
121 I.C. 659= >6 N.L.R 111= A.I.R. 1930 Nag. 37. 

Fez Hallifax, A.J.C. — Hindu Law cannot be 

applied to Gond family unless it is shown that it 
has adopted rules of Hindu Law; A.I.R. 1923 Nag. 
317, Foil. {SJohiuddin and Macnair, A.J.Cs.). 
aiT. BARJABAI V. GANGARAM. 118 I.C. 871 = 

A. I. R. 1930 Nag. 33. 

'In the absence of any evidence as regards the 
law which the Gouds follow a mother of a minor is 
a preferential guardian to a grand-mother. {Mac- 
nair, Offg. J.C.). Narbadi V. Chotti. 

117 I. C. 2S1=A. I. R. 1929 Nag. 129. 

Gonds are not Hindus ; A.I.R. 1923 Nag. 317 

and 2 N.L.J. 129, Foil. Tho Raj Gonds are no ex- 
ception to this rule and they also are not governed 
by the Hindu Law. {Biker, J.C.). JANKUBAI t>. 
PARV.\TI. 87 I. C. 1036= A.I.R. 1923 Nag. 333; 
——Gond is not a Hindu— Family custom — Cus- 
tom adopting Hindu Law could be proved. 

A Gond is not a Hindu and is not governed by 
the Hindu Law. In the case of any particular 
Gond it can of courso be proved that his family or 
any large body of Gonds in which he is included 
has adopted any particular custom or all the prin- 
ciples of Hindu Law, by becoming converts tothe 
Hindu religion or otherwise bub it is for the party 
who alleges this to prove it. {Hallifax and Kotval, 
A 1 Cs.). VlTHOBA V. LAL SINQH. 76 IX. 980= 

19 N.L R. 104=A.I.R. 1923 Nag. 317. 


Applicability— Grahast Gosaius. 

A Grahast Gosain or Bairagi is governed by 

e ordinary rules of Hindu Law unless it is pro- 
i that any special custom applies ; Sheoshankar 
r v. Rama Krishna Puri. S. A. No. 619 of 1909, 
ss. from. {Hallifax and Macnair, A.J.Cs.). 

WABIDAS V. BODHAN. 17 N. L.R. 29= 

A.I.R. 1921 Nag. 84. 

Applicability— High caste Hindus in Punjab. 
■High caste Hindus in Punjab— Hindu haw 


iven in the Punjab, the high caste Hindus living 
towns and working as traders ate presumably 
corned by Hindu Law and in tho absence of 
Dficient evidence it cannot be said that that law 
superseded on any particluar 
artineau and Z afar Alt, JJ-)- ,, ooc— 

DFOKi 75 I.C. 109=4 Lah. 236- 

° ■ 6 L.L.J. 69=A.I.R. 1923 Lah. 379. 

pplicabillty-Illegitimate sons. . . . , 

•Hindu Law does not apply to 

V . * /^AnALihine ana 


— liinau Liaw uuu 

5 of a Hindu by a Maliomedan concubine ana 
f are 

sral ptinoiplos of equity. ^ 

t LR. iK-121, 

’applies to the Jains in the 

•nco of custom varying the law; 31 0. lU • J 
688 (P.O.) ; 4 0.744 ?P.a): f 

{Marten, G. J. and r^p ^1217= 

;.IGALU. MANILAS. ^32 

^Widow and mother take limited interest as 

to the oommun^tj ot Dash, 
imali Shwehambar Jams m Bombay 
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HINDU LAW— Applicability— Jains. 

larger powers over the immovable property inherit- 
ed from her husband than an ordinary Hindu law. 
And the mother inheriting as an heir after the 
widow is not competent to deal with the property 
inherited from her son. She gets only a limited 
interest, (ifarfcn, C.-J. and Patkar, J.). Bhikubai 
OHUNILAL V. MANILAL. 32 Bom. L-R. 1217= 

A.I.R. 1930 Bom. 517. 
——A Jain mother is not competent to make a 
gift of a large portion of the properties in favour of 
charities. {Marten, C.J. and Patkar, J.). BHIKDBAI 
Ohujiilal V. ManiIiAJi. 32 Bom. L.R. 1217= 

A.I.R. 1930 Bom. 517. 
——Jains are primarily governed by Hindu Law 
subject to the proof of any custom that might be 
set up : 7i P.R. 1916; A. I. R. 1927 Had. 228, Foil. 
{Broadway and Hilton, JJ.). Pkbm Sagar v. Ram 
GOPAL. A.I.R. 1929 Lah. 81A 

-Succession is governed by Hindu Law unless 

special custom pleaded and proved. 

■. Unless a special custom is pleaded and proved, 
the ordinary Hindu Law governs succession 
amongst the Jains. It cannot be assumed that 
they do possess a peculiar custom of inherltanoe 
with reference to the property which devolves 
upon a Jain widow from her husband and reported 
decisions cannot supply the place of evidence and 
any fact relating to custom has got to be proved by 
the production of evidence bearing upon the ques- 
tion sought to be proved : 16 Bom, 317 ; 4 Cal. 714 
(P.G.); 32 All. 247 (P.C.) and 2 C. W. N. 154. 
Foil.; 1 All. 688 (P. 0.), Bisf. (Sen and Hiama- 
tuUah, JJ.). MT. BDIiAGAN V. RATAN LAG. 

IIOLC. S46=28A.L.J. 1198= 
A.I.R. 1928 All. 636. 
— “Widow cannot adopt without consent of hus-- 
band er his sapU^das. 

Adoption, amongst Jains is regulated by the 
ordinary Hindu Law, and it is for the Jains to 
allege and prove any custom diSeront from the 
normal Hindu Law and usage iu the country in 
which the property is located and the parties reside. 
Therefore, the consent of the husband or his 
saplndas is necessary to validate an adoption made 
by a Jain widow : 4 Cal. 744 (P.C.); 2 O.W.N. 154 ; 
8W.R.116; 30AI1.197; 10 Bom. H. 0. R. 241; 
and 16 Mad. 182, Foil. {Kumaraswayni Sastri, Offg. 
C,J, andCurgenven, J.). Gateppa u. Eramma. 

99 I.G. 503=50 Mad. 228= 
26 M.L.W. «8= A.I.R. 1927 Had. 228= 

61M.L.J. 757. 

J a»ns are governed by Hindu Law in absence 
oj special custem. 

The ordinary Hindu Law applies to Jains in the 
absence of proof of special custom varying it, and a ' 
widow among Jains holds a limited Interest in the 
joint family property, of her husband and his 
brother in the absence of any special custom: 

4 Oal. 744, Foil. ; 1 All. 688 (P. 0.) and 27 Cal. 379, 
Jjisi. {Daniels and King.JJ.). NEKRAM Singh 
V, Shbiniwas. 96 I.o. 839=24 A.L.J. 781= 

r .. A-I.R. 1926 All. 886. 
Pel ifafteryi, «r,— Adoption among Jains is more 
a matter of custom than of spiritual necessity. 
Even a married man may he adopted among them. 
\^*ndsay and Mukerji, JJ.), Mitar Sain v. Data 

87 1.0. 724= A.I.R. 1926 AH. 7. 

■ -Agarwallas generally adhere to Jainism and 

repudiate the Biahminioal doctrines relating to 
obseq^al ceremonies, the petformanoe of Sraddh. 

0^ oblations for the salvation of the 
Tliey donot believe that a 
Bon, either by birth or by adoption, confers splti- 
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tual benefit on the father: 10 B.H.0.0. 241, Bef.. 
(Mr, Ameer Ali.) DHANRAJ u. SONI BAI, 

87 I.C. 337=1923 M.W.N. 692=' 
30 C.W.N. 601=23 A. L.J. 273= 
2 O.W.N. 335=21 N.L R. 90=62 Cal. 492= 
6 L.R.P.C. 97=27 Bom. L R. 837=52 1.A. 231= 
A.I.R. 1925 P C. 118=49 M.L.J. 173 (P.C.). 
■■“Among the Jains a widow enjoys ab9olube_ 
power of disposal over property inherited by her 
from her husband which was not his ancestral 
property. {Baker, OJfg. J.C.). MT. SANOt). PURAN 
SINGH. 78 I.C. 461 = A.I.R. 1925 Nag. 174. 

■ — -‘Jains are Hindu Dissenters^Custom must be 
proved if exemption from Hindu Law is claimed. 

Jains are Hindu Dissenters and when a custom 
is set up by them in contravention .of the ordinary 
Hindu Law, the custom must be proved subject to 
the requirements as to the proof of any other ous*' 
tom varying the ordinary Law. But when so 
proved, efieot must be given to the custom. {Baker, 
Offg. J.C.). Mt. Sano V. PURAN Singh, 

781.0. 461 = A I R. 1925 Mag. 174. 

-Jains may adopt in dattaka form. 

There is no authority to show that Jains cannot 
adopt in the Dattaka form or that an adopted son 
among Jains oao, in no o.ase, become a member of 
the family of his adoption. {Broadway and Abdul' 
Qadir, JJ.). QOPI MAL v. PANNALAD. 

72 I.G. 424= A.I.R. 1924 Lah. 339. 

-Jains are subject to Hindu Law in matters 
of alienation except where a special custom is 
proved. {Broadway and Brasher, JJ.). OHHAJJHO 
MaL V. KoNDAL MAL. 70 I.G. 838= 

A.I.R. 1923 Lah. 63.' 

Jains generally adhere to Hindu Law—Hindu 

Law of adoption applies tu absence of contrary usage 
— Sitambari Jain widow can adopt a boy, even mar- 
ried, to her husbafid without husband's authority. 

. The Jains ate of Hindu origin ; they are Hindu', 
dissenters. Although generally adhering to the; 
ordinary Hindu Law, that is, the law of the three 
superior castes, they recognise no divine authority" 
in the Vedas and do not praotise the Bhradhs, or 
ceremony for the dead. The due performance of ' 
the Shradhs, or religious ceremouies for the dead, 
is at the base of the religious theory of adoption,, 
but the Jains have so generally adopted the Hindu ' 
Law that the Hindu rules of adoption are applied I 
to them in the absence of some contrary usage;' 
The only ceremony necessary to the validity of Aii'- 
adoption among the Jains is the giving and takinigi 
oftheadopted son, aotually putting of the boy in 
the lap of the adoptive father or mother is not^ 
necessary. 

Among the Sitambari sect of Jains the widow of 
a sonless Jain can legally adopt to him a son with*-'' 
out any express or implied authority from her' 
deceased husband to make an adoption and the ‘ 
adopted son may be at the time of his adoption ' 
a grown- up and married man, (Sir John Edge.) ' 
SHEOKUARBAI V. JEOBAJ. 61 I.G. 481= ' 

16 N.L.R. 170=1920 M.W.N. 627= 

25 C.W.N. 273= A.I.R 1921 P.C, 77 (P.C.). 

Jains— Adoption being merely temporal, vaHa* 

tionsfrom general law have been recognised. 

Among the Jains adoption is a mere temporal or 
secular arrangement and has no spiritual or religious ' 
object or significance; and consequently several ' 
variations from the ordinary Hindu Law have been 
judioially uphold as valid among them. (Afoolaod,! 
0,J, and Fawcett, J.). Pabshotam QARPAT 
Venichand Ganpat. 61 LG. 492=45 Bom. 754= ^ 
28 Bom. L.R. 227=A.I,Ri 1921 Bomt il7|i 
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; so ganerally adopted the Hindu 

that the Hindu rules of adoption are applied to 
them in the absence of some contrary usase : 

273 (P.C.), j’oii; 14M.I.A. 570 (P.C.). 

Jief. {Maclcod^ C.J. and Fawcett^ J.). PARSHOTAM 
GANPAT V. VENXCHAND GANPAT. 61 I.C. 452= 

43 Bom. 754=23 Bora. L.R. 227 = 


_ ,, A.I.R. 1921 Bom. 147. 

— AppUcability— Kayasthas. 

- ■ -Lapses from orthodox practices do not entail 

degradation — Kayasthas— Bihari Kayasthas are not 
sudras— Adoption— Rules of dwijas apply. 

A Hindu does not cease to be so merely by occa- 
sional lapses in matters of diet and ceremonial 
observances from orthodox Hindu practice. The 
principle will equally apply where the question is 
whether the members of a regenerate class have 
ceased to belong to it by reason of such lapses. 
The Kayasthas are not Sudras, but belong to the 
three regenerate classes and their abandoning the 
performance of Upanayanam ceremony will not de- 
grade them to Sudradom. In any case the Bebari 
Kayasthas are not Sudras. All of them came down 
from Upper India and are governed by the laws and 
customs which prevail there: 10 Cal. 683, Diss.from. 
Therefore, the rule prohibiting an adoption of a 
daughter’s son, mother's sister’s son and sister’s 
son among the three regenerate classes does apply 
to them unless varied by family custom. {Hindu 
Law texts and case-law fully reviewed.) {Jwala 
Prasad and Bucknitl, JJ.). ISHWARI PRASAD t>. 
Rat Hari Prasad Lal. 106 I.C. 620= 

8 P.L.T. 34 = 6 Pat. 506 = A.I.R. 1927 Pat. 145. 


—Applicability— Khoja Huhararaadans. 
—Hindu Law applies to Khoja LIuhammadaus 
with regard to the question of succession and in- 
heritance only. But principles relating to joint 
family are not applicable to Khojas. (Perciwol, 
J.c. and Aston, A.J.C.). MAHOMED KASSIM V. 
Natho Bhano. 107 I.C. 211 (Sind). 

—Applicability— Knrmi Mahtoa, 

'Maubhum district — No lex loci — Kurtni 

Mahtos—It is a question of proof if Dayabhaga or 
Mitakshara applies to them. 

Per iUacp/wrson, The term “ aboriginal,” at 
least in Chota Nagpur, denotes race only. It im- 
plies nothing as to religion which may be even 
within the same tribe Animism, a slight veneer of 
Hinduism, various intermediate stages of Hin- 
duism, or Christianity. On the other band, the term 
” Hindu ” has in Chota Nagpur reference only to 
religion. The Kurmi-Mahtos of the Slanbhum dis- 
trict are racially an aboriginal tribe. 

It is far from settled law that the Dayabhaga 
system Is the lex losi in the district of Manbhum, 
particularly the north and the western half, or in- 
deed in any part of the district. Like the rest of 
Chota Nagpur and the Jungle Mahals the district 
of Manbhum was until comparatively recent times 
outside the Hindu pale. 

There is no fcj: foci as to the system of Hindu 
Law which prevails in Manbhum or in any area of 
it. It cannot bo predicated of a Hindu of that dis- 
trict and particularly of a convert to Hinduism 
from the local tribes that he belongs by operation 
of Uw to any particular school of Hindu L'i'y» 
whether Mitakshara, Dayabhaga or another. It is 
a matter of proof in each case whether they are 
governed by a particular school. The onus is upon 
the person who alleges that customary laws have 
been discarded and that the aboriginal convert ad- 
heres to a particular school of Hindu Law in the 
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matter of inheritance. {Diwson- Hiller, G.J. and 
Maepherson, J.). KrITTIBASH MAHTON c BO- 
DHAN MahtanI. 89 I.C. 796=6 P.L.T 604= 
1926 P.H.C.C. 123=A.I.R. 1925 Pat. 733. 
—Applicability —Lingayats. 

Liogiyats whose only God is Shiva and who 

acknowledge the authority of the Vedas are bound 
by Hindu Law except in so far as it is modified by 
custom : A.I.R. 1927 Mad. 228, Ref. {Kumaraswami 
SastriandWalsh, JJ.). SOMASEKHAra v. Maha- 
DBVA. 83 Mad. 297= A.I.R. 1930 Mad. 496. 

— AppUcability— Mahomedans. 

There is a presumption that Muslims are 

governed by Muhammadan Law, and if a person 
alleges that Cutchi Memons are governed by Hindu 
Law by custom, the burden of proving the custom 
lies on him and the onus will be discharged by 
proof of actual instances in which the alleged cus- 
tom has been followed. {Tyabji, A. J. C,). 
TflULSIDAS KESHAVDAS V. FAKIR MAHOMED. 

93 I.C. 321 = 19 S L R. 376= 
A.I.R. 1926 Sind 161. 


—Applicability— Makkathay am Thiyyas. 

Makkathayam Thiyyas are governed by cus- 
tom — Hindu Law is to be adopted incases where 
ctistom is not proved on any particular matter. 

The Makkathayam Thiyyas are governed by the 
customary law and when a question arises as to 
what is the rule of law governing them on any 
particular matter, the Court has to see what is the 
rule of customary law obtaining amongst them in 
that matter and in cases which are not sulficiently 
covered by prior decisions, the question will have 
to be determined with reference to the evidence in 
the case : 17 Mad. 184, Ezpl.; 19 Mad. 440 and 
19 Mad. 1. Ref. 

In the absence of any satisfactory evidence to 
show what exactly is the rule of the customary law 
in any particular point, the rule of Hindu Law on 
that point must be presumed and adopted to be the 
rule of the customary law obtaining amongst the 
community on that point. The presumption there- 
fore will be useful and will hold good only if 
satisfactory evidence is not forthcoming as to what 
is the rule of the customary law : 39 M.L.J. 437 
and S.A. 2092 of 1920, Biss, from', 16 Mad. 281, 
Expl. and Foil.’, A. I. R. 1921 Mad. 601, Ref. 
{Waller and Hadhavan Nair, JJ.). PATTUKKA- 
VAL CHAKUTTI y. KOTHEMDRA CHANDUKDTTI. 

105 I.C. 55 = 39 M.L.T. 314= 
A.I.R. 1927 Mad. 877 = 83 M.L.J. 368. 


Applicability— Marathas. 

•Uarathas of the five families and % families 


are Kshatriyas. . . , < ^ 

Ths popular view lays down three tests for deter- 

miuing the class to which a Hindu belongs; (1) the 
jOQScioueness of tho caste; (2) its customs; and 
(3) the acceptance of that consciousness by the other 
cistes. Dividing tho Marathas, therefore, into the 
throe sub-divisions well recognized among them- 
selves, vi?.. the five families, the 96 families and 
tho rest, tho first two classes are proved to be 
legally Kshatriyas, judged by the throe tests : 
law discussed. {Hadgavkarand Patkar, JJ.]. bUB- 

RAO V. R.\DHA. Vo ftM- 

52 Bom. 497=30 Bom L R. 692-- 

■ T T% DavM 9QS. 


mplicabllity-Migration. . fhe 

•A dispute was as to property situated m 

fTKa fomiiv- to which tne 


.0. Qispufco was .'S — 

nbay Presidency. The family, to the 

porty belonged, observed old customs prevailing 

the Delhi side. 
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HINDU L&W-&ppllcabillty-MUpation. 

Held, that the family must have sprung Irom 
Delhi, from where the customs had been introduo* 
ed in their present place. The family was. there- 
fore, governed by Benares and not Bombay School. 
{Lord Buckmaster.) BALKISAN DEVOSAND v. 
KONJALAO HlRALAL AGAnWALA. 122 I.G. 1 = 

32 Bom.LR. 335-31 C L.J- 237= 
81 M.L.W. 623=A.I.R. 1930 P.G. 133= 

58 M.L.J. 338 (P.O.). 

Person migrating, or Urritory transferred to 

another provinceSe is presumed to have carried 
his personal law with him. 

Whether it is case of an individual migrating 
from one province to another, or a case of territory 
where he resides being transferred from one pro- 
vince to another, the presumption until contrary is 
shewn is that be carries his personal law with him. 
Where, therefore, North Kanara Districtof Madras 
is transferred to Bombay Presidency, Maynkha 
cannot be said to apply to it simply because of such 
transfer: 13 W. B. 47 and A. I. R. 1921 P. 0. 59, 
Bel. on. {Kumaraswami Sastri and Walsh, JJ.). 
SOMASBKHABA t). MAHADEVA. S3 Mad. 297= 

A.I.R.1930 Mad. 996. 

— Law. 

The law existing at the time of migt.ation 
oontinues to govetu the migrated members until it 
is renounced. {Findlay. J. C. and Siibhsdar, A. J. 
C.). TRCMBAKDAS V. JIP. Mathabai. 

121 1.C. 609=A.1.R. 1930 Nag. 223. 

■ ' •“•Person migrating carries his personal law. 

When a parson migrates from ona country to 
another, there is a pcssumption that he carries 
with him his personal law and unless there is 
something to show that he has adopted the law 
of his new domicile, he must be deemsd to be stUl 
governed by tha old law. {Lindsay and Sulaiman, 
JJ.). SuKHBia Singh v. Mangsisab rao 

109 I.O. 778=99 All. 302=23 A. L. J. 183= 

A. I. R. 1927 All. 252. 
•Family resident in Bengal claiming to 60 
governed by Mitahsluira-~-Proof of migration. 

Where the parties who were residents of Bengal 
claimed to be governed by the Mitakshara and the 
evidence only proved that at sometime or other 
they must have migrated from outside Bengal but 
where it could not be ascertained ns to when this 
migration took place or from where the parties' 
anoaskors had oome and the parties availed of only 
the services of Bengali priests on ordinary occa- 
sions and only on important oooasions proourad 
the services of an up-country Misn Brahmin. 

HsW ; that the evidence was not sufficient to 
prove that the parties were governed by Mitakshara 

ifukerji, JJ.). Nagendba 
Nath Roy v. Jugal Kishorb Roy. 

90 I.C. 281=29 O.W.N. 1032=93 C.L J. 83= 

A.I.R. 1 923 Cal. 1097. 
— ^yfigraling family ^Personal law continues to 

opply unless renounced. 

The personal law of a migrating family will 
govern them in their new domicile if it was the 
personal law at the time of migration and provided 
that they have not renounced the law of the nto- 
vmoefoom which they have migrated. (Spencer. 

C/. J. and Kumaraswami Sastri, J.). Maha* 

BAJA OF Kolhapur V. Suhdarau ayyar 

>*.»«• 1= A-I.B. 1928 Had. 497. 

Msgrating family. 

Employment of local priests under supervi- 
BtoD of family priests does not prove adoption of 


HINDU LAW— Appliaabillty-Migratlon. 

local law. Per Spencer, Offg. G.J. {Spencer, Ofg. 
C.J . and Kumaraswami Sastri, J). MAHARAJA OP 
Kolhapur w. SuNOARAii ayyar. 93 1.0-703= 

93 Mad. 1= A.I.R. 1923 Mad. 917. 

■ TJigraHng family — Parly pleading the origi- 
nal law as different from local law must prove. 

_ When a Hindu mlgtites, ha is entitled tocarcy 
his own law, that is to say, the personal law from 
hig home of origin, to the new place. He may conti- 
nue to observe these rules or laws or may abandon 
them : but waere the law to be pleaded is different 
from the law prevailing in the locality, it must 
be oa the party who pleads that law, to say so. 
{Mukerjiani Daniels, JJ.). SHYAM LAL SHAH, 
Jn re. 86 I.C. 729=6 L.R A. Civ. 186 = 

99 All. 84S=A.I.R. 1923 All. 698. 
■Where a family migrated from one territory 
to another and preserved its ancient ceremonies 
and practices the presumption is that it also pre- 
served its personal law of suecassiou unless there 
i'i proof of the ronuQciation of the original law for 
that of the place migrated to. (Lindsay and 
Eanhaiya Lai, JJ.) JAWAHIR LtL v. Jevan Lal. 

79 I.G. 861=15 All. 192=22 A.L.J. 49 = 
5L.R.A. ClY. 130= A I.R. 1929 All. 330. 

')Si)rating famihj going to Bengal need not 

show immigration before Dayabkaga. 

For a family origlually, coming from north west 
of India and residing in Bong A, it is not absolutely 
necessary to prove immigration since the establish- 
ment of the Dayabhagi system and the continued 
practice of Mitaksbira customs in order to show 
that the family is governed by Mitakshara. The 
necessary proof of origin and practice is .enough : 
81 C.L.J. 52, Expl. {Walmsley and Sahrawardu 
JJ.). Rambsh Chandra Sinha v. sid. Elahi 
BUKSH 79 1. C. 309=50 Cal. 898 = 

. ,, 1924 Oal. 383. 

— —Uigrating famdy^New school adopted-— 
Revival by one member not permissible. 

Where a Hindu family migeatss from one pro- 
vince to another, the pcosumption is that it carries 
with it old laws and customs as to succession and 
family relations but this presumption may be re- 
butted by proof that the family has adopted the 
law and usages of the plaoa to which it has mlccat- 
ed, and once it is proved that a new family usage 
has grown up in the oourse of genorations, possibly 
with the oonourcenos or aoquiosoenoe of families of 
the same group, it fuenishea the governing law of 
the family. It would obviously lead to muoh oon- 
fusion and abundant litigation, if the law permit- 
ted arbitrary attempts to revive and give effect to 

the original usages, after they had been olearlv 
abandoned, and the abandonmeub had been acted 
upon BO long as to result in the adoption of new 

opeo toa member at any 

time to disolaim his personal law and adopt another 
athi8ohoioe;ifthi8 were permissible ohaoa oould 
be the only result. (ifoofcer/M andCumina JJ\ 

S.ARADA PbASANNA RoT V. UMA KANTA 

11 I.C. 953=37 0. li.J. 233=80 Cal. 370= 
A.I.R. 1923 Cal. 

The law of suooeasion is in anv clvan v 

dotermiaod aooordmg to the 

individual Whose suooesaion is in question if 
nothing 18 known about a man exoent H 

in a certain place, it will be 

personal law is the law whioh provaila* in* 
place. In that sense only is dominiloft? ^ 

»u,e. But if .ore ie 
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with that knowledge his potsoual law must bo 
determined unless it can be shown that ha has 
renounced his original law in favour of the law of 
the place to which he migrated. Original law is 
law which prevailed at the time of migration. ' The 
law governing succession to JIaharashtra Brahmin 
whose ancestors had at one time lived in the 
Bombay Presidency is the law applicable there and 
his daughter takes an absolute estate in hispro- 
pertv after his death. {Lord Dunedin.) Balwant 
RaOv. Baji Rao. 57 I.C. 545=43 Cal. 30 = 

47 I. A. 213=16 N.L.R. 187=18 A. L.J. 1049 = 
22 Bom. L.R. 1070=28 M.L T. 157 = 
12 M.L.W. 679=1920 M.W.N. 433=3 N.L.J. 251 = 

25C W.N. 243=A.I.R. 1921 P C. 59 = 

39 M.L.J. 166 (P C.). 

New domicile — Connection with original 

home maintained — Presumption is that the law ap- 
plicable originally continues to apply, in matters 
of succession. {Brondwav and Campbell, JJ.). 
Nazm-ud-din u. Abdul Hamtd. 

72 I. C. 845=A,I.R. 1923 Lah. 175. 

If nothing is known about a man except that 

he lived in a certain place, it will be assum ed that 
his personal law is the law which prevails in that 
place : 10 N. L. R. 187 (P.C.i. Foil (Origin of 
Gujars of Nimar District tracsd.) {Batten, J.C.). 
RAMPHABAI r, TotarAM. 71 I. C. 727= 

6N.L.J. 3?=A I R.1923 Nag 183. 

A Hindu from the Punjab is prima facie sub 

ject to the principles of the Mitaksh.ara School of 
Hindu Law. {TiitOcd'ie, C.J. and Mya Bn. .7.). C. S. 
MAHA SABHA u, AMMA SOHAN LAL. 104 I.C 119= 
6 Bar. L J. 105= A. I R. 1927 Rang. 256. 
Although the migMtion may take paloe be- 
fore a p.articular coraraeutary, tho Mayukha 

was written, it may well be that the rule embodied 
in the commentary was.in force in earlier times 
and that on this point the commentary only em- 
bodied and defined a pre-existing custom : 24 A. 273 
(P.C l. Foir. {Batten, J. C-). Ramphab.atv. Tota- 
BAM. 71 1. 0.727=6 N L J. 39 = 

A.I.R. 1923 Nag. 188. 

—Applicability— Mithila. 

Per Das. /.—The Mitakshara is of auth'^rity 

in Mithila except in regard to those matters wh ro 
there is a diQorenoe ofo pinion between Vijnaues- 
vara and the Mithila commentators. {Damon-MilUr 
C. J. on difference behceen Das, J. and Foster, j .). 
AiTENDRA Singh u. Rvmeswar Singh. 

AITENDK ^ ^ J ^ 

6P.L T. 624=A.I.R. 1923 Pat. 625. 

—Applicability— Naiks. « , , 

tlmndu Law applies to Narks— Even prostates 

are oorerned by Hindu Law if tJwy have not ^opted 
any other religion with a personal law It will apply 
to aboriginal tribes though complete conversion to 

Brahtnanicnl religion is not proved. 

Hindu Law should be applied to the Naiks. 
Even those who abandon the religion of tho Srutis 
and Smritis and do not adopt another J^ehgjon 
signifying thereby their intention 
laws of succession of tho community following the 
religion newly adopted, will bo governed by the 
Hindu Law. Tho Hindu Law as now understood 
is tho law of tho Srutis and SmritiB including the 
recognizod customs as administered and intj^P^oted 
in tho light of the judicial decision 
law is applicable to all who have 
other personal laws of tholr own. The Hindu Law 
will apply not only to the Aryan settlors and such 
aboriginal races as have bcon completely absorbed 
in the Aryan community but also to tho doBCCu- 
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dants of ths original tribss who more or loss avoid- 
ed tho coinploto conversion to tho Bcahmauioal 
religion. {Jwala Prasad and Ross, JJ.), Rau 
Pergash Singh v. Mt. D.ahan Bibi. 

78 I.C. 749 = 3 Pat. 152=5 P.L.T. 203= 
1924 P.H.C C. 85=A.I.R. 1924 Pat. 420. 
—Applicability— Namboodris. 

•Narnboodris are governed by Hindu Law in 
absence of proof of special usage or custom to the con- 
trary. 

Where thei71o:uofa Namboodri consisted of a 
father who was an idiot, his two sons who were 
minors and their step mother who was managing 
tho household and looking after the minors and 
where the step-mother borrowed money on mort- 
gige of family properties for family necessity and a 
suit was brought to enforce the mortgage, 

Held, that there was no authority of the mort- 
g Igor either as guardian of the members of the 
family or its surviving oificiont member to mort- 
gage the family estate and that the mortgage was 
not enforceable agaiust tho family properties since 
a mere de facto guardian has no such power. 

Tho Hindu Law as contained in tho Mitakshara 
is tho law that governs the Namboodris at Malabar 
save in so far as it is proved to have been modified 
by usage or custom having the force of law. 
Therefore in the absence of either party proving 
that a special usage or custom not known to the 
ordinary Hindu Law has bseu established by pre- 
cedents or otherwise. Courts will ordinarily apply 
only the Hindu Law to Namboodris. {Jackson,' 
J.). T. M. NAR.AYANAN NAMBDDIBI V. K. RA- 
VUNNI NAIB. 84 I.C. 973=20 M.L.W. 876= 

35 M. L. T. 127=1924 M.W.N. 792= ■ 
A. I. R. 1925 Mad. 260=47 M. L. J. 686. 
—Applicability— Outcaste. 

r-Person belonging to a Tegenorate class. 

though dogriided is governed by rules governing 
■thafeUss. {Jwala Prasai and Bncknill, JJ.)- ISH- 
WARi Prasad v. Rai Hart pR\s,aD Lal. 

lOG I.C. 62)=6 Pat. 50G = 8 P.L.T. 34= 

A.I.R. 1927 Pat. 145. 


-Applicability— Powars. 

Poicars of C. P. arc not governed by Bombay. 

'.hool. 

Tho Powars of C.P. are not governed by Bombay 
Jiool of law and though after their migration to 

10 Central Provinces they came into close contact 
ith the Muheattas and have inevitably been 
nged thereby in matters of language, dress, mat- 
iigo cotomouies and the like, they did not come 
om the Bombay Presidency, bringing with them 
ombay customs. {Findlay, J.C.). MT. RDKHMA- 

11 V. JAIPAL. 100 I.C. 457 = 23 ; 

A.I.R. 1927 Nag. 122. 

•Applicability— RajbensiB. 

Family of Rajbansis of Bengal of non-Him^ 

igin alleging to be governed by Hindu Law 

indu names— Hindu “priests— Hindu 

ibras— Observed Hindu ceromonios and inncm 

cular and ritual observances— Hindu Law (Day * 

mga) held applicable. (S. B. Ghose ond Panton, 
T,). NARENDRA NARAIN t>. N \GBNDRA NABM^• 

118^C.342=90C.L.J.267- 

A. I. R. 1929 Cal. 577. 

.Rajbansis of Bengal arc governed ^dinary 


— KaiDansis oi oenyai ^ , 

,du Law. (0. 0. Ohosh and Panton. BAN 

idu Law. 




orvii/, OB 



[INAIi AND EEVBNUB 


1198 


HINDU L&W— ippljcabillty— Rajgonds. 

The Lachmipnt Raj-Chaurasi oven supposing its 
origin to be not Hindu had adopted in general not 
only Hindu religion and Hindu social usages, but 
also the Hindu Law regulating the succession o£ 
landed property, and this though, there were still 
some relics of noa-Hinduism. (Lord Phillimore.) 
SAHDEO NABAIN V. KUSUM KUMARI. 

71 I.C. 769-2 Pat. 230 = 4 P.L-T. 217= 
50I.&. 58=37 C.L.J. 363 = 25 Bom, L R. 550= 
1923 M.W.N. 377=32 M.L.T. 121= 
27C.W.N. 901=18 M.L.W. S97 = 
A.I.R. 1923 P C, 21=44 H.L.J. 478 (P.C.). 


— Applicability — Raj^onds. 

■ -Rgjgonds are governed by Hindu Law. 
iKinkhede, A.J, C.). Ramnath v. Sakalsi. 

78 I.C, 186= A.I.R. 1924 Nag. 330. 
- .Raj Gonds of Bhagi iu Bhandara District are 
not governed by Hindu Law and, in absence of 
custom, a question of guardianship must be decided 
as per justice, equity and good conscience. 

■ . Certain minors of a Gond family with their 
mother lived jointly with their step-brother who 
managed the whole estate and was regarded by the 
family and all the world as the natural and right* 
ful guardian of the minor’s property, 

Held, be must according to equity and justice 
be treated as against the mother both de facto and 
'dejure guardian since he was the actual guardian 
of the property of his brothers and was regarded 
by the whole of his family and all the world as the 
natural and rightful guardian and since he would 
be the natural and rightful guardian under the 
system of personal law, governing practically the 
whole of the population in the midst of which 
the family lives. (Salli/ax, 4. J. C.). KODUU n. 
BBLSINGH. 66 I.C. 303=17 N.L.R. 183= 

A.I.R. 1922 Nag. 201. 

— Applicability— Rajputs. 

’ ' “Persons who are agcioultural Rajputs for 

many generations past are ordinarily governed by 
custom and not by Hindu Law. (Gampbell and 
Zafar AU, JJ.). SiTAB SlNQH V. II.AZARI SlNGH. 

93 I.C. 993=7 Lah. 117=27 P.L.R. 200= 

A.I.R. 1926 Lah. 207. 


—Applicability— Rao Rathor Tells. 

Descendants of Rao BatJior now settled in 
O. P.'~‘'Benares School appVies. 

Descendants of Rao Rathor Telia who left their 
original home in Ajmer about 1600 A. D., and set- 
tled in Central Provinces but who still observe the 
personal law which governed them in Ajmer, are 
governed by the prevalent School in Ajmer, namely 
•the Benares Sohool, in respect of the estate inheri- 
ted by a woman from her father. (HallifaXi A.J.C ) 
NABAIN V. MOTISA. 99 I.C. 461= 


K tt un.x A.I.R. 1927 Nag. 121 

—Applicability— Sikhs. 

Nirmalas in Punjab are distinct from othe: 

Sikhs and have merged among Hindus; (Zafar Al 

and Bhide, JJ.). Kirpa Singh v. ajaipal Singh 

11 Lah. 142=31 P.L^R. 424= 

A.I.R. 1930 Lah. 1 

-History of Bikh sects, Udasi and Akall, trao 

ed, (Stuart, C, J.andWaeirSasan, J.). S.atqdi 
Pbasad t>. Hab Narain das. Ill I.C. 8t7= 


... A. 1. R. 1929 Oudh 

— ipplloability— Sodhis. 

Sodhis of Anandporoi Dist. Hoshiatpote, ; 

not governed by Hindu Law iu matters of iih< 
■tanee. That being so, there oau be no presumpti 
.tha^ an Anandayore Sodhi family oonstitut^a 
^oenaty body in aoooidanoe with the Hindu t 


HINDU LAW— Ascetic— BaiPagi.. - 

of Mitakahara. (Zafar Alt and Camphell, JJ.). 
WAziR Singh v. Moti Singh. 94 1. 0. 492= 

7 Lah. 522=27 P.L.R. 846= 
A.I.R. 1926 Lah. 393. 


— Applicability — Thattans. 

Follow J!Jakkalta!/am~~Property is piimB. fade 

partible. 

The Thattans arc Hindus, and, therefore, the 
Courts have to apply to them the principles of 
Hindu Law, unless and until it is proved that they 
follow any other customary law. The rule of Hindu 
Law is in favour of partibility and impartibility is 
the exception. Makkattayam Law, which the 
Thattan c-iste admittedly follows, corresponds in 
the main to the ordinicy Hindu Law. Marumakr 
kattayam, in which partibility is unknown, is an 
exception to the general rule. Hence prima facie 
Makkattayam involves partibility : 40 M.L.J. 301, 
Foil. (Schwabe, C.J. and Wallace, J.). KUNHI 
KUTTy V. Raman. 72 I.C. 145= 

45 Had. 997= 18 U. L. W. 325= 
1923 M.W.N. 173= A.I.R. 1923 Mad. 432= 

44 U.L.J. 274. 

— Applicability— Thiyyas. 

■Tlindu. Law applies unless special custom is 
proved. 

Prima facie the ordinary Mitakshaca system of 
Hindu Law applies to the Thiyyas of South 
Mahbar. aud the burden of proving a custom op- 
posed to Hindu Law is on the party alleging such 
custom. Thus a daughter with her husband alive, 
claiming a right of residence in hot father’s house, 
must prove the custom. (Sid’tsiva Aiyar and 
Spencer, JJ,). KGTTAYATHA KUTTI v. ATOHUTAN. 


bU I. U. 'ZUi=13 ffl.L.W. 101 = 

A. I. R. 1921 Mad. 74. 

—Applicability— United Provincei. 

The Mitakshara is of paranuAtnt authority, 

though where it is silent other books of authority can 
be referred to. 

In the United Provinces, the Mitakshara by 
VijnaneswAta is of paramount authority. But where 
the Mitakshara is silent or is doubtful, other books 
of authority can legitimately be referred to. But 
where the Mitakshara lays down a rule clearly, 
then, oven .though it contradicts other books of 
authority, it has to be followed in the United Pro- 
vinces. (Walsh, Ag. C.J. and Sulaiman, J.). KAN- 
HAITA LAL V. MT. GAURA. 83 I.C. 147= 

. . 47 All. 127=22 A.L.J. 890=6 L.R.A. Civ. 1= 

. , A.I.R, 1925 All. 19. 

—Applicability— Yadavas. 

— —' T he Madura Ramiyana Ohavadi 1000 Yadha- 
vas who reside chiefly in the town of Madura and 
about 56 adjoiuing villages are Hindus belonging 
to the Sudra caste. (Kujnarosioami Sisiri, Devadoss 
and Wallace, JJ.), MOOKKA KONB v. Ammakotti 
AMMAEi, 108 I.C. 760 = 91 Mad. 1= 

27 M.L.W. 611 = A.1.R. 1926 Mad. 299= 

» xi . « .. 54 M.L.J. 174 (F.B.). 

— Aseetic— Apya Samajlst. 

The performanoe of the Prajapathiyosthl 

homam is essential and is the final ooremony to be 

performed even by the Arya SamajUt who becomes 

a Sanyasi: 33 M. L. J. 63 and U 0. W, N. 191 Ref 

(Sulasman and Kendall, JJ,) . Baldho Prasad o 

ABYA PRITI NIDHX SABHA. lai I.C. 7flla 

iU. 84S. 

Srahman baoomlng B»it»gl io.a. not aeoea- 
aarlly loae oaata. [Uuker], and Salol, JJ\ 
JASWANT RAO V. KASHINATH RAO. 8« I.O. aOSi 

; 01V. «=i,I,R. 1988 ill. asi 


* 
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HINDU LAW — Ascetie->RennnciatioD. 
—Ascetic— Renanclatlon. 


Necessary ceremonies must be gone through, to 
become a Sanyasi. 

The mere fact that a person declares that he has 
become a Sanyasi or that he is described as such or 
wears clothes ordinarily worn by the Sanyasis 
would not be sufficient to make him a perfect 
Sany-tsi. It is essential that he must enter into 
the fourth stage of his life in accordance with the 
necessary requirements. He must not only retire 
from all worldly interests and become dead to the 
world, but to attain this he must perform the 
necessary ceremonies without which the 
renunciation will not be complete. {Sulaiman and 
Kendall, JJ.). BALDEO PRASAD v. Arya Priti 
NIDHI SADHA. 124 I.C. 761 = 

A.I.R. 1930 Ail. 643. 

— Ascetic— Sanyasi. 

Rittcals necessary for becoming — Arya Sayna- 

jist— Rituals are same as in Sanatana Dharma. 

An elaborate procedure including Viraja homam 
and other pur ficatory ceremonies is prescribed for 
becoming a Sanyasi of the Sanatana Dharma 
religion; the proced tra is the same in the case of 
an Arya Si'inajist. Merely calling oneself a 
Sanyasi does not confer that status. {Sulaiman 
and Kendall, JJ.]. BALDEO PRASAD v. AbYA 

Priti Nidhi Sabha. 124 I. C 761 (All.) = 

A.I.R. 1930 All. 643. 

■ " Apath Sanyasi" described. 

Renunciation is considered meritorious, but a 
man renounces only what he may keep and gives 
up what he may retain. In the case of an Apath 
Sanyasi, the man is face to face with death and he 
makes a virtue of necessity and gives up earthly 
things wbeii be cannot help doing so. He expects 
that he is dung and goes through the form of 
renouncing Iho world. {Kumaraswami Sasiri and 
Venkatasubha Rao, JJ.). RDKMANI AMMAL v. 
ANKAWA Naidu. 96 I. c. 26 = 23 M. L. W. 664 = 
1926 M W.N. 93S = A.I.R. 1926 Mad. 744. 

—Caste- Agapwallas. , 

The Agarwallas are divided into a number 

of sub-castes or sects: 6 N.AY.P. 383, lUf.iMr. 
Ameer Ali.) DHANBAJ v. 8oNI BAI. 87 I.O. 357- 

1923 M W.N. 692=30 0. W. N. 601= 
23 A. L.J. 273 = 2 0. W. N. 333= 
21 N L. R. 80=52 Cal. 482=6 ^ ^ ^ 97= 

27 Bom. L.R. 837—52 l.A. 231 — 
A. I. R. 1925 P»C- 118 = ^9 M.L.J. 173 (P.C.). 

-Caste— Bhumihar Brahmans. 

.Tho Bhumihar Brahmins are unquestionably 

dwii and a very important community in Bihar, 
but it would be incorrect in all respects to claes 
them as Brahmans, (Kulwant Sahay and Mae- 

YAN bINQH. ^^28 Pat. 375. 


-Caste— GhrabapI Gosavls. 

.— .^OJiarbari Gosavis — Thetr status. 

Gharbari Gosavis are a fratornlty within the 
Sudta caste. Gharbari means householder, and 

the literal translation of the two words, is house 
holder ascetics’ ‘—that is, they are married ascetics 
having certain of the oustoms and practices of 
B«cotk8, neoesSBrily 
marriage and its consequenoee. 

q. BHABATHI. ^ « I- w'iPS 

1929 M. W, H. 4U=i.l.R. 1923 P.0. 127 (P.O.). 

W not'ncoeBsary that a P®”™ 

Hindu muBt be a member of some oasto. {Venkata- 


HINDU LAW— Caste— Tests. 

subba Rao, J.). RATANSI V. ADMINISTRATOR 
General op madras. 1111.0.364=52 Mad. 160= 

28M.L.W 674=1928 M.W.N. 848= 
A.I.R. 1928 Mad. 1279=55 M.L.J. 478. 

— Caste— Jats. 

“The Jats are Sudras: 24 I.C. 932, Foil. (Ig- 
bal Alwiad, J.). Mewa Ram v. Lal SA3Ai. 

100 I.C. 630=A.I.R. 1927 All. 410. 

— Caste -Eayasthas. 

•Kayasihas are yiot Sudras. 

The law that the Kayasthas are not Sudras is 
perfectly well settled and Anally laid down though 
it dissents from the view held in the Calcutta 
High Court ; A.I.R. 1927 Pat. 145, Foil.-, 10 Cal. 
688. Diss.from-, 20 O.W.N. 901; A.I.R. 1921 Cal. 48 
and A.I.R. 1920 P.C. 129, Ref. (Ross and Wort, 
JJ.). Rajendra Prasad V. Gopal Prasad. 

108 I.C. 545=7 Pat. 243 = 9 P.L.T. 123= 

A.I.R. 1929 Pat. 31. 

Bengali Kayasthas ate Sudras by caste. 

{Sanderson, C.J. and Richardson, J.). BiSHWA- 
NATH Das y. SARASIBALA DASI. 66 I.C. 590= 
48 Cal. 926=25 C.W.N. 639= A.I.R. 1921 Cal. 48. 

—Caste— Mohals. 

— — .ifohals are Rajputs. 

AToftafis the name of a sub-division of the tribe 
of Rajputs and 'in the Punjab there is no other 
tribe which has a got of the name of Mohal, 
There are no persons in the Punjab who have any 
real right to be described as Mohals except Rajputs 
and some y'afs who, rightly or wrongly, claim that 
they are really of Rijput origin. (Lord Carson.) 

Guulam Rasul v. secy, of State. 

85 I.C. 654 = 23 A. L.J. 831=52 l.A. 201= 

2 O.W.N. 643 = 22 M.L.W. 299=30 C.W.N. 101= 

26 P.L.R. 390 = 6 Lah. 269 = 
A.I.R. 1925 P.C. 170=80 M.L.J. 120 (P.C ). 

—Caste— Nattakottai Chettis. 

Nattukottai Chettis are Sudras. {Krtshnan 

and Odgers, JJ.). Velliyatpa CHETTY y. Nata- 
BAJAN. 100 I.C. 655 = 50 Mad. 340 = 

25 M.L.W. 4)3= A.I.R. 1927 Mad. 386= 

52 M.L.J. 229. 

—Caste— Presumption. 

There is a presumption that all castes who 

are Bot proved to be twice-boiD and who are not 
admitted to be untouchables were Sudras. (Spencer, 
OffgC.J and Kumaraswami Sasfri, J.). MAHA- 
RAJA OP KOLHAPUR y. SUNDABAM ATYAR. 

93 I.O. 703 = 48 Mad. 1 = A.I.R. 1923 Mad. 497. 

—Caste— Tanjore Royal family. 

The late Raja Sivaji of Tanjore was a Sndra. 

iSvencer, Offg.C.J. and Kumaraswami Sasirx.J.), 
MAHARAJA OF KOLHAPUR y. SUNDARAM AY^B. 

93 I. C. 705=48 Mad. 1 = 
A. I. R. 1925 Mad. 497. 

—Caste— Tests. ^ , 

Caste is the result of birth alone. 

Caste is the result of birth and not of choice oi 
volition ; though a person may lose caste he m • 
not by any act of his. rise to a higher oasto. The 
mere performance of ceremonies which are pc^erm 
ed by the twice-born classes would not elevate the 
Sudras or the fourth class to the status ^ 

born class, though where the caste of a 

doubtful and its origin cannot be * J _ 

formanceof Vedio or Puranio “or^ 

objection for a long series of years will ^e - 

tant evidence as to the caste, ' oi 

KObHAPUb «. b~m 
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HIHDU LiW— CaBte— TestSi 

,_-P6E Sp«m^r, O^g. C./.— The oonBoiousnesa 
of a ootnniuaity ia a good test of Varna. {Spencer ^ 
Offg-O.J. and Kumaraswami Sastri, J".). MAHARAJA 
OP KODHAPUR V. SUNDARAM AYYAB. 

93 I. C. 705=48 Mad. 1=A.I.R. 1925 Mad. 497. 

__ ^jjpanayaMm is a test. 

Upanayanam is the ceremony which differentiates 
tiie three higher classes, namely the Brahman, the 
Kshatriya and Vaisya, from the Sudra. Where in 
oases of controversy as to whether a person belongs 
to the twice-born class or to the Sudra class, it is 
shown that Upanayanam ceremony was not per- 
formed, it is a very important piece of evidence to 
show that the person belongs to the Sudra caste 
and not to the higher caste, though the converse 
case of the non-performance of Upanayanam by the 
twioe-bom would not necessarily show that the per- 
son not performing it belongs to the lower olass. In 
oases of Sudtas for whom Upanayanam ceremony 
is not prescribed there is the practice of putting on 
the sacred thread at the time of the marriage or 
funeral ceremonies. This is called the Alankara 
Poonool or Loahika Poonool [or the ornamental 
sacred thread] and is merely an imitation of the 
higher olasses involving no religious oonsequenoes 
not being preaorlbed by any of the Smrithis. 
{Spencer, Offg.C.J* and Kumaraswami Sastri, J.), 

Maharaja of Kolhapur p. Sundabam Ayyab. 

93 I. G. 709=48 Mad. 1=A.I.R. 1925 Mad. 497. 


— > —Wearing the sacred thread, though worthy of 
notice, is by no means conclusive on the question 
of caste. (Spencer, Offg.C.J. and Kumaraswami 
Sastri, J.). MAHABAJA OP KOLHAPUB v. SUNDA- 
BAU AYYAB. 93 I. 0. 709=43 Had. 1= 

A. I. R. 1925 Had. 497. 
— — Qayatrl Upadesam is essenfial for the twice' 
horn. 

Per Kumaraswami Sastri, /.—Closely oonneoted 
with Upanayanam ceremony is the Qayalri Upadesa 

or the teaching of the sacred verse in the Gayalri 
nuinfra at the Upanayanam that really confers on 
the Brahmin, the Kshatriya or the Yalsaya the 
status of a twioe-born. The mantra which the 
Budras are authorised to use is the first verse in 
.Devi Bhagavatam, and not the Oayatri. (iSpsneer, 
Oig. O.J. and Kumaraswami Sastri, /.). MAHARAJA 
GF Kolhapur v, Burdabau ayyar, 

93 I.C. 708=48 Had. 1=A.I.R. 1929 Mad. 497. 

■ Vedlo mantras'are presotihed only for the 
'three higher or twice born classes and prohibited 
for the Budras. In the case of Budras, rituals have 

be performed with mautras taken from the Pura- 
nM.{Speneer, Offg* C.J, and Kumaraswami Sastri, 
J.). MAHABAJA OF KOLHAPUR «. SUNDABAM 
Ayyab.. 

98 I.C. 705=48 Mad. 1=1.I.R. 1929 Had. 497. 

^anySudrashavegotrahuinopra^ara, 

■ Tot Kumaraswami Sastri, /.—The mere fact ol 

nftviDg ft gotvft would not sottlo tho qnostion fts to 
whether a person is a Sudra or a twico-bom, as 
•many Sudra families have gotras- some Rlshi got- 
ras and some non- Rlshi gotras. One important 
.^^ing oonneoted with gotta is pravata; and gotta 
and pravaras go together. So far as the Sudtas ate 
.ooneemed, though they have gotras. > they have no 
prayams. (^penctfr, Offg. CJ. arid Kumaraswami 
fiastrs, J ,). Maharaja op !Kolhapdb v, Sunda- 
.BAM Ayyar. 98 i.o. 709=48 Had. 1=? 

1- B. 1929 Had. 497 

o»(, 

=. ^ t^je-bom olaseos ate oohoerned, mai^ 

of the same gdita and 
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HINDU LAW— Custom— Eyidenco of, 

Pravara are absolutely forbidden, and, if per- 
formed, would be invalid ; among Budras ^is rule 
does not apply* {SpcMCtt Offo* ^ AUtnnra- 
swami Sastri, J.). MA.HABAJA OP KOLH^UR v. 
SUNDABAM AYYAR. 93 I.C. 705-48 Mad. 1 = 

A.I.R. 1925 Mad. 497. 

In regard to sradha, the offerings to the 

ancestors called pinda consist in the case of Ksha- 
triyas of cooked tico balls or pindas, while in the 
case of Sudtas cooked rice is not used but only 
fiour. (S|)cuccr, Q/j. C./. and Kumaraswami So^fri, 
/.). MAHABAJA OP Kolhapur v. Sundabau 

Ayyab. 93 I.C. 705=48 Mad. 1= 

SIR 4Q9R Mftd. 497. 


- E mployment of Sudra cooks evidences sudra- 
hood. {Spencer, Offg. C.J. and Kumaraswami Sastri, 
/.). MAHABAJA OP KOLHAPUR V. SUNDABAM 
Ayyar. 93 I.C. 709=48 Mad. 1* 

A.I.R. 1925 Had. 497. 


Kunbis and Uahrattas fn Berar are Sudras. 

Kunbis and Mahrabtas in Borat are Sudras. One 
of the tests by which a Sudra is known is that they 
do not don the sacred thread, intercaste eat forbid* 
amongst them are customary and they marriages 
den flesh, such as the flesh of fowls. {Prideaux, 
A./.O.). GOPAL R VO O. SlTARAM RAM RAO. 

64 I.C. 863= A.I.R. 1921 Mag. 150. 


—Custom— Alienation. 

'Killajat Mahal of Orissa is alienable in the 
absence of custom to the contrary : 81 Gal. 224 and 
82 Cal. 158, Re/. {Courtney-Terrell, C. /. and 
James, /.). MadHUSUDAN DEB v. KHE9TABA9I 
Sahu. 121 I.C. 462=8 Pat. 932= 

A. I. R. 1930 Pat. 137. 

The village VelUkurlchi granted to the 

Naick family was held to be not inalienable : 
(1851) Mad. Sadr. Ad. Deo. 87 and 21 Mad. 310, 
Co7M. {Madfiavan Nair and Thiruvenkatacluiriar, 
//.). THIRUMALAI SOUBI NAICKER V. VENKATA- 
OHALAU OHETTY. 116 I.C. 671= 

A.I.R. 1929 Mad. 234. 

■ I n Rohtak Tabsll the ritoaj-i-am places upon 
the plaintiff, the person seeking to ohallenge an 
alienation, the burden of proving that he possesses 
euoh a right. A very large part of the customary 
law regarding lestrlotions on alienation is purely 
case made law and the law primarily applicable to 
Hindus is Hindu Law modified* by custom : 
147 P.W. R. 1918, Foil. (La Bossignol, /.). GlANi 
V. Tek CHAND. 64 I.O. 949= 

11 P.L.R. 1922=4 Lab. 111=A.LR. 1922 Lah. 69. 

— CoBtom-^EYldenee of. 

— A custom at vailanoe with the ordinary 
Hindu Law should be anolent and invariable. It 
should be established by clear and unambiguous 
evidence: 14 M.I.A. 570, Bef. to. {Marten, O.J. and 
Patkar, /.). Bhikubai Ohunilal v. MAnilal. 

82 Bom. L.R. 1217=A.I.R. 1930 Bom. 917. 

• Custom is not founded on raaaon'—One ouafofn 
is no aoidanoa of existence of another, 

Ouatom cannot be said to be founded on reason, 
for no reason, even the highest whatsoever, would 
make a custom or law. Custom oannot therefore 
he enlarged by any parity of reasoning. Oustoms 
may be similar or oontradiotory, probable or im- 
probable, and the ezlstenoe of oneoustomU no 
evidence for the existence of another. The only 
proof of custom Is the evidence of that quBt^ anl 
jiot other evidence that given certain data certain 
tesvHs follow with tl^e force of law ; 37 (Jal, gJT 



1208 


decennial digest, 1921—1930^ 1204 


HINDU LAW— Custom— Evidciice of. 

Rcl.on. {Wallace and Jackson, JJ.). FALANIAPPA 
CHETTIAR V. V.N.S. Chockalingam Chetti. 

30 M.L.W. 1040= A. I. R, 1930 Mad. 109 = 

57 M.L.J, 817. 

Special custom must bo ancient, invariable 

and established by clear and unambiguous evidence. 
14 M.I.A. 570 (P.C.) and 29 All. 109, Foil.-, A.I.R. 
1917 P.C. 181; A.I.R. 1922 P.C. 59 and A.I.R. 
1928 P.C. 10, Ref. [Patkar and Baker, JJ.). HlRA* 
BHARTHI JAMANA BHARATHI V. BAI JAVER. 

113 I. C. 406=30 Bom. L. R. 1355= 

A. I. R. 1929 Bom. 35. 

Custom modifying ordinary law of succession 
must be ancient and invariable. 

It is of the essence of special usages, modifying 
the ordinary law of succession that they should be 
ancient and invariable : and it is further essential 
that they should be established to be so by clear 
.and unambiguous evidence. It is only by means 
of such evidence that the Courts aan be assured 
of their existence, and that they possess the condi* 
tions of antiquity and certainty on which alone 
their legal title to recognition depends ; 14 M.I.A. 
570 (P. C.), Foil. [Madgavkar and Patkar, JJ.). 
SDBrAO V. RADHA. 113 I. C. 497= 

52 Bom. 497 = 30 Bom. L. R. 692 = 

A.I.R. 1923 Bom -295. 
— —Custom at variance with Bindu Law— Clear 
instances must be given. 

In order to give eliect to a custom which is set 
up and which is at variance with the ordinary 
Hindu Law it should be ancient invariable, conti- 
nuous, notorious not expressly forbidden by the 
.legislature and not opposed to morality or public 
policy, and as regards instances in support of the 
custom they should bo established by clear and 
unambiguous evidence and must bo conclusive. 
(Kumaraswami Saslri. Devadossand Wallace, JJ.). 
MOOKKA KONR V. AilMAKUTTI AMMAL. 

108 I.C. 760 = 51 Mad. 1 = 27 M.L.W. 611 = 
A.I.R. 1928 Mad. 299=54 M.L.J. 174 (P.B ). 

Custom at variance is not necessarily a depar- 
ture from or exception to B'indu Law principles.^ 

It is now settled by a long course of decisions 
that the Hindu Law, as understood by the Judges 
and the legal profession is applicable to all Hindus 
and a custom not in accordance with the general 
Hindu Law has to bo proved by the party setting it 
up. But, in considering the proof of such a custom, 
the Court should not labour under the impression 
that the custom pleaded is a conscious departure or 
from variation of the Hindu Law applicable to the 
parties. The custom is not .an exception to the gene- 
nil Hindu Law as if that a set of persons who were 
governed by the Hindu Law agreed to adopt a course 
of conduct in variance with the law which governs 
them. In weighing the ovideuoo as regards any 
custom which is set up the Court should consider 
whether the caste or sect or clan among whom it is 
said to prevail ever adopted wholly or only with 
Bomc rcsorvationa tho general body of Hindu 
Law and whether they over intended to alter tbcir 
cuBtoms and customary laws completely. {Kuniara^ 
swami Saslri, Devadoss and Wallace, JJ.)- MOOICA 
KONE U. AMUAKUTTI AMMAL. 108 IX. 780- 

81 Mad. 1=37 M.L.W. 611 = 

A.I.R. 1928 Mad. 299=54 M.L.J. 174 (P.B.). 
Proof of custom by evidence of mstances. 

In support of the alleged custom the defendant 
examined some 33 witnesses. Thirty of these spoke 

of the general custom permitting the adoption of 
a daughter’s son prevailing among the Agarwala 
Vaishas and they were able to oito at least 34 wit- 


HINDU LAW— Custom— Jains. 

nesses out of which 20 instances 'were aooepted as 
being instances where adoption either of a 
daughter’s son or a sister’s son had taken place. 
Out of these 20 instances, 11 were instances of the 
adoption of a daughter’s son, 

licld, the customs set up by the defendant was 
satisfactorily established. {Lindsay and Sulaiman, 
JJ.). AlT. BALLO u. RamkriSRNA. 81 I.C. 490= 

21 A. L. J. 478= A.I.R. 1924 All. 49. 


Custom in contravention of general Hindu 

Law must be strictly proved. 

A custom is a matter which has to he proved with 
more thoroughness and with greater precision than 
a case which merely adects the parties on record 
and does not adversely aSeet parties who them- 
selves are not present in Court, but are neverthei 
less interested by virtue of belonging to the same 
community. {Mears, C.J. and FiggoU, J.). MT, 
DHOiiA Kaur V. Mathura Singh. 75 I.C. 697=; 

A.I.R. 1923 All. 341. 
Evidence of modern instances may be enough.. 

Evidence of modern instances, which alone can 
be proved by oral evidence, may establish the 
custom, though the Court is not satisfied by the 
evidence of texts or experts that those instance! 
have occurred in pursuance of a recognised custom, 
iu order to link the present with the past. (Case- 
law discussed.) 32 All. 247, Ref. {Macleod.C.J. 
a-.id Fawcett. J.). PARSHOTAM GANPAT t). 
VENIOHAND GANPAT. 611. €. 492 = 

45 Bom. 754=23 Bom. L.R. 227= 
A.I.R. 1921 Bom. 147. 


-Custom — Hereditary office. 

•Bift JdjfMni to sweep — In the absence of %rre* 

m • n • 


ocahle grant or usage binding ort owner of the^Jwu^ 

I cannot prevail against his wishes. ^ - 

Except possibly in oases where the right can be 
raced to a grant of an irrevocable character by the 
iwucr of a house, or to usage and prescription 
troved by evidence to be binding on tho owner of 
he house, tho right of birt jajmani to sweep, 
hough enforceable between tho rival olaimant| 
'annot prevail against the wishes of tho owner, and 
he relief of iojunotion can be granted to om 
ilaimant against another only where it is a mattg 
»f indifferenoe to the owner as to who renderfi 
lervices to him on payment of remuneration which 
le is willing to offer: (9 M.I.A. 344; 2 M.H.C.R^330; 
!0 All. 234; and 12 A. L. J. 267, Considers. 

Sen and Niamatullah, JJ.). 

^HAJAN 114 XtC« 874 — 26 A.L,J« 818 

3HAJAN. ^ ^ ^ All. 389. 

4 

-Oustom— Hindu temple. 

“Brahmins employed to reoite mantrap during 
. ^ A vAAifsfiAn nV 1689 


worship— Oustom under which reoitrtion by less 
han the fixed number of Brahmins is alleged to 
>0 quite valid is opposed to 
Sadasiva Aiyar and Spencer, 

VlYANaARv. RAMAN CHETTIAR. 69I.C,4e9j. 

iA M.L.W, 329=A.I.B. 1921 Mad. 


Oustom — Jains. ^ 

■No custom giving absolute power to wsdaw over 

* m 


h., been eetabliehea in Bombay ^ 
)wthat a Jain widow is the 
) immovable properties inherited 
sband (Oases bearing on Jai“ „y 

,r powers arc no larger than those o tan ordinary 

ndu widow: •27-0. 379,' D^st.' 
d Patkar, J.). BHIKUBAI GHaNltAL ^ 

iUTFAT ' 82 Bom. L.R. 

ANILAL. A-.I.R- IW Bom. MT 


— .11 # 1 - < 


« ' • 
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HIHDU LlW'-€asfcom— 'Jains. 


•Kinds of proof to establish custom — In sup* 


port of custom that among Swetambari Dasashri- 
mall Jains of Balapur in Akola District, widow 
takes absolute interest in husband’s self-acquired 
property, 15 instaoces of alienations by widows 
unchallenged by reversioners adduced — One of 
those alienations upheld by Bombay High Court — 
Many of those instances being of same locality and 
same sect of Jains— Custom held to be established. 
Evidence in support of a custom should be such 
as to prove the uniformity and the continuity of 
the usage and the convictiou of those following it 
that they were acting in accordance with law ; and 
(2) evidence of acts of the kind, acquiescence in 
those acts, their publicity, decisions of Courts, or 
even of panohayats upholding such acts, the state- 
ments of experienced and competent persons of 
their belief that such acts were legal and valid will 
all be admissible, but although admissible, evi- 
dence of this latter kind .jwill be of little weight 
If unsupported by actual examples of the usage 
asserted: 7 M. H. -0. R. 350, Foil. Case-law 
diseussed. (Findlay, J. C, and Subhedar, A.J.C.). 
TRIMBAKDAS i>. MT. MATHABAI. 124 I. C. 609= 

A,I.R. 1930 Nag. 229. 
——If the custom that a widow takes an abso- 
lute interest in the self-acquired property of her 
hushaod is found to obtain in other sects of the 
Jains it will also bind the Swetambari Desashri- 
mall sect: 27 dal. 879 and A.I.R. 1923 All. 656, 
lUl.m. (Findlay. J.C. and Subhedar, A. J. C.). 
TRIMBAKDAS t>. MT. MathABAI. 124 I.C. 609= 

. ^ ^ . A.I.R. 1930 Nag. 225. 

* Att OswftI father in the joint family has 
a right to alienate the anoestral property as he 
wishes, under a custom ; 29 All. 495, Ref. (Stuart, 
C.J. and Bata, J.). Milap Chand v. Mt. Mohini 
BIM- 1101.0. 180=9 OiW.N. 518=' 

_ -I A. I. R. 1928 Oudh 848. 

Deofsions reeo|nizingouBtom in one place is 
televant in establishing same custom in another. 
But the evidence that the usage has application to 
tte particular case cannot be dispensed with : 
27 C^. 879, Ref. (Eumardswami Sastri, Offg. O.J. 
and Curgmven, J.). Gatbppa v. Eramma. 

99 I.C. 803=50 Had. 228=26 M.L.W. 408= 
A.I.R. 1027 Had. 228=91 M.L.J. 787. 

^ Evidence Act, S* 18 — Judicial decisions ra- 
oognisingoustom among Jains bl one - place are 
relevant: in w^ct of Jains o! another place. 
{Ba^t Offg, J.O.). Mt. 8ano v, Fbbam Singh. - 

78 I.C. 481= A.I.R. 1929 Nag. 174. 

-7<lQ8tom— Migrating family. 

cMtomr^PrimogmUure — Migration 

the ^parties bsIongeAwera 
who nii^ated into the Nima dis- 

their homes, 
hy the priuolpar defendant, in a 
suit for partition ^at the supoepsion in the family 

the 

him as the 

w.™ 

«»afcth 0 temilyoar- 

lil&i«i^. { ^ custom and 

W?i / J?* ^ ®^h5eob in its original 

c o Rana sheokaTh-bLgh 

n. Badan Singh. , . 64 I.C. 194=30 A. h. J. 443= 

’ • '1 26 0.W.N.226=48€al. 997= 

j *8 I.A. 446=17 N.Ii. R. 128= 
rfu*! 99=A.LB» 1922.P.|Q,446 .(PX.), 




HINDO LAW — Debt— Antecedent deljt— Appli^^ 
cability. 

—Debt. ; 

Antecedent debt. 

Coparcener. 

Father. 

Immoral OF illegal. 

Liability. 

Manager. 

Necessity. 

Son’s liability. . 

Trade. 

—Debt— Antecedent debt. 

Appllcabilly. ’ 

Burden of pFOOf. 

Liability. 

Meaning. 

What is. 

What is not. . ' 

Debt — Antecedent debt — Applicability. . < 

Pressure is not pre-requisUe of “ antecedence. 

If the debt was “antecedent” it is immaterial 
that it was neither pressing nor even due,- sinee. 
pressure is not a pre-requisite of “antecedence,” 
though it is proof of necessity; nor is the fact that 
the debt might have been otherwise paid even rele- 
vant to the questien of antecedence; A.*I. R. 192-t 
P.C. 50, Rfi/. (Macnair and Subhedar, A.J.Cs.), 

■ Narainrao V. Seth Manumantram. 

A.I.R. 1930 Nag. 273.' 

Legal necessity need not be proved for fai/ter's 

antecedent debt. 

The proof of antecedent debts which dispenses 
with the necessity of proving legal necessity for a 
sale must be father's antecedent debts and not 
those incurred by a in.-xnaging member other than 
the father: A.I.R. 1921 P.C. 50; A.I.R. 1924 All.465; 
A.I.|l. 1924 All. 309 and A.I.R. 1924 All. 551 (P.B.),- 
Foil. (Eink/iede, A.J.C.), Waman u. Vishnu. 

107 I.C.,516=A.I.R. 1928 Nag. ISl^ 

‘Alienation for antecedent debts may he /or 

tlwse of grand-father and great- grand-father os ioell. 

To satisfy the validity of an alienation of the' 
undivided estate on the basis of an “ antecedent 
debt”. It is not necessary that the alienation 
must be by the father for bis own debts but may be 
for the debts of the grandfather or the great-grand- 
father A.I.R. 1926 P.C. 105, Expl. (Stuart, C.J.,' 
RaeaandSrivastava.JJ.). SHEO Ram v. DuBQA 
BAKhsh. 112 I.C. 288=9 O.W.N. 735= 

3 Luck. 700= A.I.R. 1928 Oadh 378 

Where the debts arose out of extravaganpb' 

and eayelessness of the father but there was no' 
suggestion that they were incurred for immoral or' 
illegal purposes. . 

Held, that the sons were bound by such debts. 
(Rafter, /.C.). BAN8IDHAR v. PANDURANG. 

. 78 I. C. 4S1=A.I.R. 1929 Nag. 196. 

-Altenation by father as manager for antecedent 

debt binds sons but not otiter co-parceners. 

:-There is a very clear distinolion between cases in 
which an alienation ^or an antecedent debt is made 
by a Hindu father and is being contested by the 
SODS, and cases in which an alienation for an 
antecedent debt, is made by the managing oo*par*' 
oener of a joint undivided estate, and is being con- 
tested by other oo-paroeners, not the sons of the 
person making the alienation. In the former case 
the sons are bound by the father’s alienation to the 
extent of their interest in the joint family property 
in the latter ease the oo-paroeners are not bou^ by 
the manager’s alienation and their interest in the 
IQint fapa\y property is una^eqte^ by it; 21 A.L.J,- 
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HINDU LAW — Debt— Antecedent debt— Appll' 
cabillty. 

943, FoU. (Mcars, C. J. and Piggott, J.). Anantoo 
Kalwah V . Bani Prasad. 78 1.G. 619= 

45 All. 295 = 22 A LJ. 182= 

5 L.R A. CiY. 86=A.I.R. 1924 All. 465. 

Mortgage for legal nccessily — Second mortgage 

to secure prior mortgage is valid. 

The principle that a prior mortgage docs not 
constituto an antecedent debt enunciated in the 
case of Ram Chandra, does not apply if it is shown 
by evidence on the record that the previous mort- 
gages had been given for loans that were themselves 
taken for legal necessity and were binding on the 
family. {Eafique and Piggott, PJ.). Ranjit SINGH 
v: GANGA SAHAI. 69 I.C. 765= 

A. I. R. 1922 All. 291. 

Antecedent debt, doctrine of, is applioable 

only when relationship of father and son exists. 
{Das and Bucknill, JJ.). -Kumar KAltkanand 
Singh v. Shiva Nandan Prasad Singh. 

63 I. C. 625 = 3 P.L.T. 149 = 
A. I. R. 1922 Pat. 122. 
- Legal necessity need not be proved. 

It is only when legal necessity cannot be estab- 
lished that the question of antecedent debt be- 
comes material, and in the case of antecedent debts 
legal necessity need not be proved, {Daniels and 
Wazir Hasan, A. J. Cs.). RAM SURAN v. LIANGAL 
Singh. 60 I.C. 219=8 0. L J. 87= 

A.I.R. 1921 Oudh38. 

— Debt— Antecedent debt — Burden of proof. 

Debt not illegal or immoral — Mortgagee need 

no^ prove necessity. 

Where joint family property was mortgaged by 
the father to his antecedent creditor in considera- 
tion for his antecedent debt, and the debt was a 
just debt, i.e., not tainted with fraud or an act of 
extravagance, the mortgagee need not prove that 
such antece dent debt was lor a necessary purpose: 
81 P.L.R. 3912; A.I.R. 1926 Lah. 569; 65 P.R. 1900 
(F.Ih); GO I.C. 714 and A.I.R. 1921 Lab. 112, Ref. 
Ishadi Lai, C.J. and Skernp, J.). SADHU LAL v. 
CfllMNA RAM. 116 I.C. 898=30 P.L R. 267 — 

A.I.R. 1929 Lah 397. 

Mortgagee proving antecedency of debts— Sons 

must prove that they were for immoral or tUegalpur‘ 

^°ln‘all cases the mortgagee must, iri the first in- 
stance, establish that his debt was either for legal 
necessity or for payment of antecedent debts or for 
the benefit of the family. Once the mortgag^ has 
established that the loan was for payment of ante- 
cedent debts it is no longer incumbent upon him to 
prove that these antecedent debts in themselves 
Lre for necessity. In order to get rid of his liabi- 
lity the burden then lies on the son to establish 

that those antecedent debts were tainted with im- 
morality or illegality; 13 Cal. 21 
1924 P C. 50, Foil. {Lxndsay and Sulatman, JJ.}. 

TULBi'RAM .. 8^ff2s'i.L.J.733 = 

A.I.R. 1927 All. 733. 

Prior loan to be proved to have been forneces- 

‘‘'fn order to establish necessity ler alienation it is 

proFrtv t‘s™»d in^di^hargin^ 

the prior moitgago ^8 (or 7^' C ^60 ] 

SCO Brij Naravan v. 3Can!|ia, R C. 60.J 

SSSsSVSSsf— 


HINDU LAW— Debt— Antecedent debt — Meaning. 

Antecedent debt as consideration for mort- 

g.-ige bond proved — Proof of family necessity or bene- 
fit to minor son is not necessary. {Jwala Prasad, 
Ag.C. J. and Das, J.). SHEIKH ABDUL RAHAMAN v. 
SniB LAL Saha. 63 I.O. 570= 

1922 P.H.C.C. 81 = 6 P.L J. 6S0= 
2 P.L.T. 572= A.I.R. 1922 Pat. 252. 

— Debt— Antecedent debt— Liability. 

Antecedent but not immoral debts are bind- 


ing on the sons irrespective of whether income from 
ancestral property was or was not sufficient for the 
needs of the family and there was no necessity for in- 
curring them: 15 N. L.R. 88 and A.I.R. 1924 P.C. 60, 
Rel. on. {Staples and Subhedar, A. J, Cs.). 
Babdrao V. Pandbabinath. 120 I.C. 826= 

A.I.R. 1980 Nag. 43. 
■The family property is liable when the father 


has contracted debt for the satisfaction of an an- 
tecedent debt: 46 All. 95 (P. C.), Foil. [Tek Chand 
and Agha Haidar, JJ.). RAM SiNQH v. GANGA 
RAM. 103 I.C. 496= A.I.R 1927 Lah. 759. 

Any prior mortgage debt due by the father is 

valid as an antecedent debt and it ie not necessary 
that the mortgage debt must also be enforceable as 
a personal liability : ^2 Mad. 711 and 

A.I.R. 1924 All. 543, JPoll. {Phillips- and Ramesam, 
JJ.). SATYANABAYANA V. SATYANARAYANA 
MURTHI. 92 I. C. 85=1926 M.W.N. 7= 

A.I.R. 1926 Mad. 428=50 M L.J. 144. 

•Antecedent debts of father borrowed for imprn 


dent and unreasonable purpose — Still sons* pious duty 
attaches. 

In determining the liability of’ sons to pay the 
antecedent debts of father the test is whether the 
transaction for which money constituting the 
antecedent debt was borrowed was one which a 
prudent man would enter into and the question of 
benefit must be determined by the nature of the 
transaction and not by riference to the result 
thereof, although such result may properly bo 
taken into consideration in determining whether 
the transaction was one into which a prudent 
owner would enter ; A. I R. 1926 Patna 17, Rel. on. 

Even where the antecedent debt is incurred for a 
purpose which is imprudent and unreasonable, 
it is one to which the pious duty of the son will 
attach: 14 O.W.N. C59, Appr. {Findlay. J-C.), 
LAXMAN V. WASUDEORAO. 95 I.C. 780= 

A.I.R. 1926 Nag. 457. 

Payment made in satisfaction of antecedent’ 

debts of the father independent of the transaction 
of the mortgage is recoverable from the family P^'- 
perty if the suit for recovery of money U within 

lime. {Dalai, J. C.). SiTLA BAKHSH ShuKLA v. 

JAQATPAL SINGH. 86 I-C. 693= *2 O.L. J. IH 

A.I.R. 1925 Oudh 394. 

Sons liable /or antecedent debts, unless they be 

illegal or immoral. , ^ 

The son cannot recover the property lost bj me 

father either by voluntary or involuntary 
antecedent debts unless ho shows that the debt was 
taken for immoral purposes or was of such enwao 
ter that he was not in any contingency 
discharge. (S/wari and Kanhatya Lai, A.J.ts.}. 

BUABATH SINGH V.SARSRUTI SINGH. • 

60 I.C. 137 = 23 O.C. 244=7 O.L.J. 499. 

—Debt — Antecedent debt— Meaning. 

An independent debt, neither illegal nor 

immonvl, contracted by a Hindu father on ^ 

security of the joint family cstalo, antecedent to 

the transactiop impeached, is an ontceedent debt. 
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rilRDU LAV— Debt— Antecedent debt— Meaning. 

(Pfordd dnd Cavtphsll, JJi), ULFAT RAI v< TEJ 
NabAIN* I’®* Lab. 682= 

29 P.L.R. 1S2=A.I.R. 1928 Lah. 83. 
Antecedent' debt can be in favour of 


_ the 

dlienee^Dissociation in fact and time explained. 
Where a previous mortgage deed is renewed in 
favour of tho same mortgagee and the consideration 
for tho subsequent deed is the amount due on the 
earlier one the alienation can bo deemed to be in 
lieu of an ‘antecedent debt' so as to be binding on 
the SODS, unless they can establish immorality or 
illegality ; A.I.R. 1924 P.C. 50; 46 All. 05, Expl 
In Brij Narain's case, A.I.R. 1924 P.C. 60, their 
Lordships do not say that the two debts must be 
absolutely independent of each other, or wholly 
onoonneoted with each other. All that is said is 
that the previous debt, in order to be antecedent 
debt, should be truly independent and not part of 
the subsequent transaction. Whenever a previous 
debt ia set ofi in a subsequent mortgage deed, the 
second deed is in one way connected with the first, 
and one might in one sense say that the second is 
not independent'of the first. But the true test to 
apply is whether the first one was independent of 
the second. The two deeds must not be part and 
piarcel of the same transaction, but they must he 
distinct and separate not only in point of time but 
ih reality. There must be dissociation in time as 
\tell as in fact. If at the time when the earlier 
mortgage transaction was entered into the later 
ono was not even in contemplation, the first will 
be independent and will remain an antecedent 
debt, oven though it be eet ofi in the second doou* 
ment and even though both be in favour of the 
same mortgagee. {Walsh, A,C.J Sulaiman, Danuls, 
l^ukerji and King, JJ.). RAM Reeha v. Gakqa 
Pbasad. 9^ l. C. 814=49 All. 123= 

24 A.L.J. 970= A. 1. R. 1926 All. 545 (F.B.). 

— : Under the Hindu Law, in order to constitute 

au antecedent debt binding on the sons, it is not 
necessary that tho prior atid subsequent creditors 
should be diflerout persons : A.I.R. 1922 All. 312, 
6 O.L.J. 297, Foil, {Hasan aTvd Misra, JJ.), 
Jai Nabain V. Mahabib Pbasad. 99 I.c. 857= 
^ 2 Luck. 226=13 O.L.J. 574=3 O.W.N. 8up. 23= 

, A. I. R. 1926 Oudh 470. 

Antecedent debt must have been incurred inde- 
pendently of the estate. 

The obligation incurred by a father in order to bo 
binding upon hig sons must have two attributes 
namely, first, that it must have been incurred 
ahteoedently to the transaction in suit and, second- 
ly, it must have been incurred wholly apart from 
the ownership of the joint estate or the seouritv 
aflordod or supposed to be available by suoh a ioint 
ebtate : A.I.R. 1922 P. 0. 247, Foil. (But see Brij 
ifdrayan v. Mangal, A.I.R. 1924 P.O. 60). {Walmslev 
andSuhrawardy.JJ.). Subendba Nath PANDEy 
V. Bbindayam Ohandba Qhose. 78 I. C. 49= 

... A. I. B. 1925 Cal. 949. 

-Jt seems plain from tbe recent' decision of 
their Lordships of the Privy Council in BHi 
Naratn v. Mangal Prasad, A I.R. 1924 P. 0. 60 that 
the definiUon of “antecedent debt" which was given 

sdter d case has been materially 

~ Antecedent debt now means merely a debt 
Which is antecedent in faot as well as ih time, that la 
52 ® »®bt truly independent of and not part of 

^e trangaotion impeached. {Lindsay and Sttlat^wn. 

Jf). ;B. Gaubi Shank AE u. Pdt.Shbo Nandan 

■(.a i, ***• 884=22 A.L.J. 369= 

^ 8 L;H,A. Ci¥, 806=A.I;B. 1924 AU, 643. 


HINDU LAW— Debt— Antdeedent debt— Meaning: 

* 

Antecedent debt must be antecedent in time and 

independent from ownership of joint estate. 

Tho obligation incurred by a father which would 
be binding upon his sons must have been incurred 
antecedently to the transaction in suit and must 
have been incurred wholly apart from the owner- 
ship of the joint estate or the security afforded or 
supposed to be available by such joint estate. 
[This view is no longer tenable see Brij Narain v. 
Mangal Prasad, A.I.R. 1924 P.C. 50.] {Dalali'.and 
Simpson, A.J.Cs.). AaiBIKA PRASAD V. Lal 
BAHADUB. 83 I. C. 840=11 O.L.J. 164= 

A.I.R. 1924 Oudh 353. 

■ An antecodoat debt to be binding on Hindu 
sons must not only be antecedent in time to 'the 
transfer questioned by the sons but also dissociat- 
ed in fact therefrom; 39 All. 437, Ref. {Dalai, J, G. 
and Neave, A. J, C,). Avadh Ram Singh t>. 
MAHBDB Khan. 79 I.C 725=10 O.L.J. 525= 

A. I. R. 1924 Oudh 255. 

An antecedent debt means an obligation not 
only antecedently incurred but incurred wholly 
apart from the ownership of the joint estate or 
security afforded or supposed to be available by the 
joint estate. {Cf. A.I.R. 1924 P.C. 60). [Note 
This is not tenable after Brij Narain v. Mangal 
Prasad, A.I.R. 1924 P. C. 50.] {Kennedy, J. C. 
and Raymond, A. J. C,), Narumal JfULCHAND 
V. NICHOMAL. 76 I.C. 778= 18 8.L.R. 1= 

A.I.R, 1924 Sind 124. 

Must be incurred apart from ownership of 

joint estate. 

Under Hindu Law family property in the bands 
of the sons is bound by a mortgage executed by 
their father, during his lifetime, to pay off antece- 
dent debts, if two conditions have been fulfilled, 
firstly, the mortgage must have been to discharge 
an obligation antecedently incurred and secondly, 
the obligation antecedently incurred must have 
been incurred wholly apart from the ownership of 
the joint estate: 89 All. 487 (P.O.). Foil. [Note;— 
Compare Bri/I7arain v. Mangal Prasad, A.I.R.1924 
P. 0. 60]. {ScoU-Smilh and Abdul Qadir, JJ.), 
LAKHU MAL t>. BisHENDas. 66 I.C. 403= 

3 Lah. 74= A. I. R, 1922 Lah. 291. 

Debt must be one incurred antecedent to trans- 
aetton. 


UQOLniio 




debt Is one inourred ia substance and res%lity 
antecedently to tho mortgage whether or not the 
debt so incurred was secured by a charge on the 

« c, J. and 

iiuekMll,j.). Habi Pbasad SiNQA v. Sodben- 

DBA Mohan Singh. 66 I.c. 945=1 Pat. 306= 

3 P.L.T. 709 = A.I.B. 1922 Pat. 460. 

p Tasf M, */ loan and mortgage to secure it, are 
one transaction. ’ 

antecedency is whether the 
^ymenbof the advance and the transfer securing 
Its payment are m reality a single transaction « 

wni the creditor that the debts 

family 

Mcovoring them from the 
]omt estate do not make the payment and tho 
tansfot . Bbgl. t»ns.otion. Wh.rffi^kes 

subsequent transfer a part of the prior transaction 
of the advance 10 tho oricinal 

agr^ent at the time of the advance, ^f ^thSe ik' 
suoh an understanding, both the Davmfi«^ 
tmnsfor flowing from it 
though thb transfer is put^ffV ^ 
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HINDU LAW— Debt— Antecedent debt “Mean- 
ing. 

39 All. 437 (P.C.), Erpl. {Kotwal and Prideavx, 
A.J.CS.). PANDURANG V. KESHORAO. 

65 I.C. 718=A.I.R. 1921 Nag. 173. 

An antecedent debt must not only bo prior 

in time but must be quite separate from the mort- 
gage in question. If a person borrows money on a 
mortgage, a Hitlo more than a fortnight after a 
prior mortgage there is no separation so as to ren- 
der the latter an antecedent debt. {Daniels, A.J.C.). 
Umrao Singh v. Gaya Prasad. 

60 I.C. 647 = 23 O.C. 374. 

Secured and unsecured debts can both be 

“ antecedent debts.'' 

Tho liability of a father under a personal cove- 
nant to repay in a mortgage bond can bo antecedent 
debt. 

Per Jwala Prasad, J . — It is impossible to make a 
real distinction between a secured and unsecured 
debt for the purpose of its being an antecedent 
debt. 

The principle is that in order to bo antecedent 
debts, for which the father can validly mortgage 
the family property, both the secured and tho 
unsecured debts must have been incurred not only 
antecedently to the mortgage sought to be enforced, 
but also independently of it. {Jwala Prasad and 
Ross, JJ.). MICHU MISSIR V. Balbhadra Prasti. 

62 I.C. 116=2 P.L.T. 147 = A.I.R. 1921 Pat. 367. 

• Debts laid down in Salm Ram's case— What 

are. 

In Sahu Ram’s case, 39 All. 437 the Privy 
Council intended to lay down a general principle 
regulating not merely the particular facts of the 
case before them, but all cases of a similar nature 
where tho question might arise in future, in order 
to bring tho case within the exception that the 
family property in the hands of' the sons is bound 
by a mortgage executed by the father during his 
lifetime to pay off an antecedent bebt two condi- 
tions roust be fulfilled, first, that the mortgage 
must have boon to discharge an obligation antece- 
dently incurred, and secondly, that tho obligation 
antecedently incurred must have been incurred 
wholly apart from the ownership of tho joint estate; 
6P.L.J. 120and41 All. 235, Foil.’, Mad. 711, 
Dissented from, (Note— Compare A. I. R. 1924 P.C. 50) 
{Dawson'MiUer, C.J. and iXullicIc, J.). BANKHANDI 
RAi V. Kisnoni Mandal. 61 I.C. 102= 

6 P.L.J. 72=2 P.L.T. 17 = 1921 P.H.C.C. 113= 

A.I.R. 1921 Pat. 18. 


— Debt— Antecedent debt— What is. 

Mere recital of debts in the sale-deed amount- 
ing to an acknowledgment by tho manager of the 
joint family executing the sale-deed does not make 
those debts antecedent debts. {Sulaivtan atid 

Kenyan. JJ.). Sbi Nath v. WaANNATH. 

Debt payable to thirdperson is antecedent debt.. 

A debt payable to a third person is deemed to be 
a just antecedent debt unless it is tainted with im- 
morality. Payments of just antecedent debt amounts 
to a legal necessity. Where therefore no allegation 
of immorality is made, no question of extravagance 
or character arises and the alienation by the father 
for paying o3 ‘ tho debt binds the eon. 

and Tapp. JJ.). MADHO LahT*'. 

The debt docs not cease to be antecedent 

merely because it is nob ripe for payment when it is 
sought to hi charged upon ancestral ^ 

the father : A.I.R. 1923 All. 535, Not Ml. . A.I.R. 
1924 P.C. 50, Rel. ci?i ; A.I.R. 1925 Nag. 2 and. 


HINDU LAW— Debt— Antecedent debt— What Ib» 

A.I.R 1926 P.C. 16, Dist, {Staples and Subhedar 
A.J.Cs.). Babcraov. pandharinath. ' 

120 I.C. 326=A.I.R. 1930 Nag. 43. 

Debts due on a previous mortgage and inoot* 

porated in the consideration of the mortgage sued, 
are antecedent debts : A.I R. 1926 Oudh 470 and 
42 Mad. <11 (P.B.), Rcl. on. {Staples and Subhe~ 

dhar, A.J.Cs.). Baburaow. Pandharinath. 

120 I.C. 326= A.I.R. 1930 Nag. 43., 

Purchase on credit— Credit period not expired 

— Liability to pay purchase money is antecedent debt. 

A debt imay conceivably be both due and payable 
even though not demandable or enforceable at law 
and thus the payment of a debt which is really 
payable, oven though not demandable, cannot be 
said to be premature especially when on such pay*, 
ment being made, proportionate discount can also 
be obtained. Therefore, an alienation by father to 
pay o3 such debt is binding on son as one for 
paying an antecedent debt, especially when it is a‘ 
trade debt : A.I.R. 1923 All. 535, Dist. {CouUS‘ 
Trotter, C.J. and Srinivasa Aiyangar, J.). DAild- 
DARAM CHETTY V. BANSILAL adurchahd. 

Ill I.C. 297 = 51 Mad. 711 = 28 M.L.W. 321=, 
A.I.R. 1928 Mad. 566=55 M.L.J. 471. 

Mortgage by father — Renewal by son, consi*. 

deration being amount due on earlier mortgage, in, 
favour of same mortgagee — The alienation is one in 
lieu of antecedent debt and binds the eon’s sons : 
A.I.R. 1926 P.C. 105, Expl. {Stuart, C.J., Rata 
and Srivastava, JJ.). Sheo Ram v. Duboa 
BakSH. 112 I.C. 288=5 O.W.N. 735= 

3 Luck. 700 = A.I.R. 1928 Oudh 378 (F.B.). 

An antecedent debt means antecedent in faot 

as well as in time, that is to say, that tho debt 
must bo truly independent and not part of tho 
transaction impeached: A.I.R.' 1924 "B.C. 50, Foil. 
{Broadway and JaiLal, JJ.) ABDUL GHANI v, SAM- 
SAB Chand. 107 I.C. 38S=A.I.R. 1928 Lah. 101;^ 


Separate and independent previous morlgagi} 

ire antecedent debt— Mortgagee taking fresh mofl-' 
"jagein lieu of them does not destroy their ante- 
cedency. 

The mere faot that instead of bringing a suit'to 
mforoe his claim on tho previous documents, when 
time was about to expire’, which ate absolutely, 
separate, distinct and independent transaotioi^B, 
the mortgagee thought fit to take a fresh mortgage 
in lieu of the amounts due on the previous deeds 
S3 well as some further consideration and also 
sgreed to reduce the rate of interest, cannot destroy^ 
the character of the previous mortgages as ante:- 
jedent debts, tho inclusion of the previous amounts . 
aotwithstanding, and there was no necessity to . 
orove legal necessity for them : A.I.R. 1924 P. 0. 
iO (P.C.), Expl. ; A.I.R. 1927 All. 127 and A.I.:R.^ 
1926 All. 690, Dist. from. Case-Law considered^ 
Sulaiman and Boys, JJ.). SHEO Prasad v. Bal- 
5YANT Singh. 98 I.C. 1023=24 A. L. J. 1041* 

A.I.R. 1927 All. 150. 

•Debt owed to pre-emptor by vendor (Hindu. 


alhei) prior to the ‘ pre-emption sale ’ is antecedent 
[ebt for which sons are liable. . A contract for a 
oan which never was completed, to pay ofi a pre* 
ions debt, otherwise discharged, is not an ante* 
edont debt. {Mr. Ameer Ali.) JAWAHIB SINGH o. 
JDAIRBAKASH. 93 I.C. 216=48 All. 152= 

63 I.A. 36=24 A.L.J. 97=1926 M.W.N. 197= 

3 O.W.N. 365=43 C.L.J.,874= 
28 Bom. L.R. 851 = 30 C.W.Nj98= 
A.I.R. 1926 P.C. 16=50 M.L.J. 344 (P.C.). 
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HIHDU LAWHDfibt-^Antceedent debt— What is. 
-An independent debt neither illegal nor 

A XT 1 V« ^ 4t<k«v 


' , /HI UQUU UOiiUUA UUr 

immoral bontraoted by a Hindu father on the secu- 
rity of the joint family estate, antecedent to mort- 
age sued on is an “antecedent” debt and it does 
not cease to be so simply because the prior mort- 
gagee and the subsequent mortgagee are the same • 
A.I.R. 1924 P.C. 50 and 42 Mad. 711 (F.B.), Foil. 
{Zafar Alt, J.). MT. Thakabai Bai v. Jaspat 
«AI. 93 I.C. 911=s A. I. R. 1926 Lah. 436. 

The debt previously borrowed on the security 

of the joint family property is an antecedent debt 
for which the joint family property is liable • 
•A.I.-R. 1924 P.0, 50 (P.O.), Foil. ; 39 All. 439 (P.C.); 
Jfot/oU. (Kotval, A.J.C.). ChottubAM Bhikbaj 
V. NABAYAN. 90 I.C. 210=A.I.R. 1926 Nag. 49. 

— ■ ■ ’Mortgage by father— Though personal remedy 
Sa biirred, the debt can be as an antecedent debt- 
•A.-t;R. 1924 P.O. 50 and'42 Mad. 711 (P.B.), Foil. 
iAshioorth, A.J.C.). Bhabath Singh v. Sheodot 
Shaema. 91 I.C. 189= A. I. R. 1926 Oadh266. 

* — WJiete a mortgage is executed by a father to 
pay ofi certain previous mortgages of joint family 
property, is a mortgage to pay ofi antecedent debts 
and as such is binding on the sons : 
1924 P.C. 50, Foil. {Stuart, G.J. and Hasan, 

/.). Ram Nabain v. Kunwab Bahadub. 

^ 93 I.C. 4 (Oadh.) 

T -Antecedent debt means antecedent in fact as 
*well as in time* that is to say, that the debt must 

.be truly independent and. not part of the transac- 
tion. impeached. 

.. .There. is no. rule that this result is affected by the 
■question whether the father, who contracted the 
debt or . burdens the estate, is alive or dead. (Lord 

Nabain raiu. MagijA 
J«A8AD Rao. 77 I.C. 689=21 A.L.J. 934= 
u 6 L.R.P.C. 1 = 28 C.W.N 253=5 P.L.T. 1= 
4Q M 41=1924 M.W.N. 68 = 

*' 457=-5l I.A. 129 = 

. 48 All. 95=26 Bom, L.R. 500=11 O.L.J. 107= 

,1 P.L.R. 1924=41 C.L.J. 232= 
1924 P.C. 60=46 M.L.J. 23 (P.C.). 

antecedent debt the 
.prevloas debt need not necessarily be a simple debt 

'"y “^‘^tsage - debt. (Sulaiman and 
Sanmukh pandb V. ITAGANATH 
PANDB AND RamSABAN PANDB. 83 1.0 838= 

p« « All. 531= 22 A.L.J. 417= 

. vilr;" 9^' 289= A.I.R. 1924 All. 708. 

,BHANKAB tf. jA»a BAHADUB. 79 I.C. 1008= 

. 27 0..C. 124=11 0. L. J. 248= 

. rnnoiA'i.i- - ' A.I.R, 1924 Oodfa 394. 

Considetation for a purely usufruotuarv 

^ortgagemay constitute antecedent debt whioh 

alienation, (TTaSr 
Hawn, «r.C.). Mannd Lal ©. Bishambub Nath 

, •'^9 !■ 38=11 0. L. J. 416= 

^ . H A- 1. R. 1924 Ondb 878. 

. »? ■ ®®f“®d by^.mottgftgAof joint .familv 

time- barred as a simple money 
®2 A®“t debt snoh as ^yonld support 

a./.GjO. ‘^^b^^pbabap 0. mt.bS 

W r. C. 829=10 0:L,J. 38^ 

n 1 . 1 . • ' ^22*Ondhl20. 

f^^i^fTAd Woro fla%ntiff.m9 bom is i 

a6bU- • - 

siSlflS? 

itlfi %B be^ of. joint family, part 
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HINDU LAW— Debt— Antecedent debt — What la. 

of the consideration was applied to pay off a mort- 
gage executed by the father at a time when the 
plaintiff was not born and no joint family was in 
existence, 

Held, that this constituted a valid antecedent 
debt and that the plaintiff was not entitled to 
ojiallenge it: A.I.R. 19:12 All. 51. i2«/. (Daniels, 
J.). TrICjOCK Saithwar u. lalsa Saithwab. 

71 I. C. 465= A. I. R. 1923 All. 488. 
Secured debt is not antecedent debt. 

Prior mortgage debts forming cousideration of 
subsequent mortgage are not antecedent debts so as 
to bind the sons, but the oral debt incurred by a 
co-parcener of the grandfather which was binding 
on the grandfather binds the grandson as an anto- 
^dentdebt. (Piggott and Sulaiman, //.). RAM 
Ratan Misie V. Kapil Deo Singh, 83 I.C. 417= 

T. , ,, , , , , A.I.R. 1923 All. 20. 

But though a debt, whioh has become abso- 
lutely barred by time and the liability to pay 
which has not been undertaken in a previous writ- 
ing, cannot be deemed to be a good antecedent debt 
so as to validate a conveyance by the father in lieu 
Of It, yet when the mortgage-debt as suoh has not 
beoome time-barred, but only the personal remedy 

against the father is barred, it can still he a good 
antecedent ^debt so as to justify an alienation in 
lieu of it. (Lindsay and Sulaiman, JJ.). B. GODRI 
SHANKER V. P.H. Sheo NANDAN. 78 I C 911= 
46 All. 384=22 A.L.J. 369=5 L.R A. Cly! 806= 

A. 1. R. 1924 All. 543. 

Loan on void mortgage is antecedent debt. 

What is in fact an antecedent or pre-existing 
debt due by a Hindu, for the satisfaction of which 
he would be entitled to alienate his son’s shares in 
the joint family property as security along with his 
own If ie had not mortgaged that property as secu- 
rity. for the debt at the time he incurred it, does 
not ohange its character as an antecedent debt due 
by the father for which he U entitled to alienate 
hifl son s shares merely by reason of his having 

.with.the valid mortgage of his own when he first 

incurred the debt. (Batten, J.O.). QANPAT Rao o 

I.AXMI0H4ND. . 77 i;0. 640=6 lii L J. aaa* 

A. I. R. 1924 Nag. 1. 

the Court of the Judicial 

S ^® definition 

Sahu Ram’s oase (in 89 All 
43U as one to be construed in the light of the narfcU 
oular facts before it. and as not exoludlng froStbl 

category of antecedent debts money SroS ™ 

?«r ^^® personal liabiUtT 

for debts as secured continues to exist 

dently of the hypothecation: 28 0 0 211* 

Th. Mtecedenoy o£ a debt inoui'ed bf a ^ L, 

may he invoked to uphold a transfer v. 
against the nons Av^n wansfer by him as 


9 h r T i v « 3=25 O.C. 388 = 

Wh.™ • Oudh 147. 

.pe«onK”rn/ to^;"; .Sr - “ 

flitting thd motkgaffee LiAif P^viaioa po** 

P^rty in oaso of &on^paymenfc hfAA 

ftJAaBOHTja sW. . .78 1,0.. «?»a6^?a!4i *• 

A.I.R. 1928 180^ 
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HINDU LAW— Debt— Antecedent debt— What is. 
Mortgage prior to birth of son — Sale after 


birth of sou to discharge mortgage— mortgage debt 
mast be deemed to be antecedent debt. 

Per Walsh, J . — Mere antecedency, however is 
not suf&cient to support a charge made by a father 
upon family property for a debt. (Walsh and 
Piggott, JJ.). SORAJ PRASAD V. MUKHANDAL. 

66 l.G. iZi-ii All. 382==20 A.L.J. 236- 

A.I.R. 1922 All. SI. 

Loan on mortgage— Second mortgage to dis- 
charge original mortgage — If original mortgage is 
antecedent debt. 

Per A’o/val, 4. tT.C.— Where a creditor has lent 
money to the father originally on the security of 
the joint family estate and later on a fresh mort- 
gage is granted for the same money it may well be 
taken that the security afiorded by the second 
mortgage is in pursuanco of the original intention 
to make the estate security for the debts and that 
the debt is therefore not dissociated in fact from 

the alienation. . 

If a debt secured by a mortgage of the joint 
familv property is to be treated as an antecedent 
debt when a second mortgage is executed in respect 
of it, the result would be that a trans.action. which 
was originally of no force as constituting according 
to their Lordships of the Privy Council a breach of 
trust, would be legalised by what really is a 

repetition of that breach. 

Pet Afocuair, A. J. C.— Their Lordships of the 
Privy Council did not intend to lay down in 
39 All 437 tho rale that the antecedent debt 
must be one which was not incurred on the secu- 
rity of the joint family Pf<^P”ty: F. A. 70 of 1917 
and S.A. 291 of 1918. 41 All. 235, followed; 42 Mad. 
Til, dissented from. 

A Hindu father may incur a debt at one time and 

subsequently execute a mortgage so as to bind the 
son’s interest in order to pay o2 the previous debt 
and such a mortgage is an antecedent-debt binding 
on the share of the son even though the mortgage 
forma the oonaideration the 

binding nature of whieh is challenged by the son 
(Hallifax, Eotval, Macna\r and Batten, A. J, us.}. 

SHEONABAINV. NATHU. p c,- 

65IX.786=SN.I,.J.«4-19N.L,R.^^^ 

; Mortgage debt-Feraonal liability to re-pay 

'may be antecedent debt. 

A personal liability to re-pay a ^7 

be an antecedent debt : 21 0. 200, 

(P. C.)and23 0. C. 20i, Bef. f 

kasan, J. C). BdM ™ «“ = 

A.I.R. 1921 Oudh 38. 

—Debt— Antecedent debt— What is not. 

Sums admitted to be paid in 

tion of tho deed attacked, do not constitute ante 

cedent debt. * 

LACHMI NABAJN^f^MANaAD ^ ^ 

Where" a mortgage of family property was 

oiecut^ to pay off tbs Bale price of land purchased 

three days earlier, , .. theorv of 

Held, that there was no room fo Pat.^83, 

antecedent debt m tbo cas^ . MOHAMMAD 

Foil. (Boss and Fazl Ah, JJ-h 33-7 pat. 798=* 
BIKOO MAHTO. ^ ^ 3 

•Bonn fhnf cannot 6. ty 


HINDU LAW— Debt— Antecedent debt— What li 
not. 

In order to validate a transaction on the doctrine 
of antecedent debt, there must, to give true effect to 
the doctrine of antecedency in time, be also real 
dissociation in fact. When, therefore, an obliga- 
tion is created at a time when the father had no 
money and with the knowledge that the debt can be 
re-paid only by borrowing on the security afforded 
by the estate, a mortgage executed to pay such a 
debt cannot be supported : A. I. R. 1917 P. 0. 61, 
Foil. (Das and James, JJ.). RaqHUNATH SlNGH 
V. MODNARAYAN SINGH. 105 I.C. 1 = 

9 P.L.T. 142= A.I.R. 1928 Pat. 83. 

A renewal of the original transaction cannot 

bo an alienation for antecedent debt as defined by 

the Privy Council; A.I.R. 1924 P. C. 50, Not appl. 
(Walsh and Pullan, JJ.). BABD RAM v. MAHADEO 
RAM. 98 I.C. 1012= A.I.R. 1927 All. 127. 

■Mortgage renewed by a second mortgage is not 

m . 4 t « 


\ debt% 


an antecedent debt. 

Antecedent debt means antecedent in fact as well 
as in time, that is to say, that the debt must be 
truly independent and not part of the transaction 
impeaohed; A.I.R. 1924 P. C. 50, Foil. I! a mort- 
gage includes in its oonsideration the whole of the 
snm advanced previously on the same security by 
the same mortgagee, the first mortgage is an^- 
cedent in time but notin fact, and not being truly 
independent of the second mortgage is not an 
antecedent debt. (Walsh and Pullan, J J 
LALV. basdbo. 

A.I.R. 1926 All. 690. 

A mortgage by stop-mother of a Hindu minor 

though ratified by the minor subsequently does not 
constitute an antecedent debt with respect to a 
subsequent mortgage by the minor, executed after 
attaining majority. (Campbell, J.). 

MCKA^NDf. 87 

Previous mortgage executed by 

father-Subsoquent mortgage executed by defen- 
dant’s uncle to discharge 

debt is not antecedent debt : ® 

Ref. (Dalai and- Waztr 

« TipwAuT LAD 89 I. C. 67 = 12 O.L.J. 339 = 

V. BEHARI ^ ^ 369= A.I.R. 1923 Oudh 626. 

Antecedent debt must be prior in time and m 

fact to the alienation by the father. 

^ To satisfy the validity of an alienation of the 
undivided estate on the ^^sis of an antecedent debt 

Serr 

mortgage Lbt iooutred by tho father la no* anto- 

oedolt if tho alieaatipn by him is “a^® 

payment of a debt prior or m time and in fact 

mOSmsS 

Money payable by ‘lie cucoessfnl pUintifl ip 

?nV;onfcnVp“t^^^^^^^ 

toThe^es^^a: 

(Banisla, J-)- 19M 
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HINDU LAW— Debts— Antecedent debt — What Is 

not. 

— — ’3 debt on security of property is not 
antecedent. 

Per Drake-Brockman and Batten, J. Cs. — A debt 
bonowed by a Hindu father on the security of the 
joint family property does not constitute an ante- 
cedent debt so as to bind bis sons by a subsequent 
mortgage effected for the discharffe of that debt and 
it is open to the soos when a suit is brought to en- 
force the later mortgage to plead that earlier one 
was not justified by legal necessity. The fact that 
the father is dead at the time of suit makes no 
difference : A.I.R. 1922 P.C. 247; 6 P.L.J. 526, Foil. 
(Batten, J.C. m difference beticeen DrnkfBrockman, 
J.C. and Hallifax, A.J.C.). QanPAT Raou LAXMI 
CHAND. 77 I.C. 640=6 N L.J- 239= 

A.I.R. 1924 Nag. 1. 

It would be very dangerous to hold that the 

money required to satisfy the pre-emption decree 
is an antecedent debt due from pre-emptor: 
83 All U^.Foll.(Piqgoit and Walsh, JJ.]. CHATOR 
BHUJ V. GOBTND Ram. 67 I.C. 668= 

21 A.L.J. 343=43 All. 407=4 L.R.A. (GIt.). 409= 

74 I.C. 571= A.I.R. 1923 All. 218. 

A previous mortgage cannot be considered as 

an antecedent d-^bt if it was in favour of the same 
mortgagee and was effected only a few days before 
the mortgage in dispute and the two mortgages 
formed practically one transaction. (Broadway and 
Brasher, JJ.). Md. USMAN Khan v. Ata Mohy- 
UDDIN. 73 I.C. 871 = 5 L.L.J. 304= 

A. I. R. 1923 Lah. 142. 
Mortgage debt is not an antecedent debt. 

A mortgage executed by a father is not an ante- 
cedent debt since it is not incutred by the father 
independently of the seoniity of the joint family 
property, The sons are therefore entitled to ad- 
vanoA the plea that there was no legal necessity 
for the second mortgage by the other sons (their 
bxothersl to pay off the mortgage by their father so 
as to bind thnir shares : 89 All. 487, Foil. [Note 
Brij Narain v. Mangal Prasad, A.I.R.1924 P.C. 50]. 
(Prideaux, A.J.C.). Pubniav. Sonia. 69 I.C. 569= 

A.I.R. 1923 Nag. 23. 

' Invalid mortgage M not an antecedent debt for 
sw&ssqusnf sale. 

A mortgage, invalid at its date in so far as pur- 
porting to encumber the joint family property, 
cannot become a just and legal consideration on 
the principle of “antecedent debt” for a sale at a 
later date. The antecedency should not only he 
an antecedency to the mortgage Itself hut there 
must he dieconaeotion with the mortgage in fact 
as well as in time. The doctrine of “pions ohli- 
gation" cannot be invoked against grandsons while 
the sons of the mortgagor are living. (Lord Shaw.) 
Cast Ram v. Ram Sinoh. 67 I. C. 589= 

44 All. 868=16 H.L.W. 89=8 P L.T- 363= 
31H.L.T. 80=1922 M.W.N. 455= 
49 I.A. 223=24 Bora.L R. 1231=27 C.W N. 160= 

21 A.L.J. 114=37 C.L.J. 79= 
A.I.R. 1922 P.C. 247=43 M.L.J. 98 (P C.) 

'■ A loan ZDsdo to the father on the occasion of 
a grant by him of mortgage on the family estate is 
not an antecedent debt, so as to he binding on the 
eons. (Prideaux, A.J.C.). Baloo v. Godawabi- 

661.0. 257=5 N.L J. 238= 
A.I.R. 1922 Nftg. 186. 
-^{^—Usufructuary mortgage^Mortgagor personally 
V mortgagor is dispossessed^Na personal Ka- 
^i^>^Noantee^ent debt. 

•ll? ?!?°® proved that a sale has taken plaoe in 
^SBiadiatloiii of antebedent debt the sons are pre- 

D. D. VOL. 111—77 & 78 


HINDU L&W— Debts— Father— Barden of proof. 

eluded from attacking it, but they are not preolud- 
ed from raising the prior question whether the sale 
really was in consideration of such a debt. In order 
to validate a transaction entered into by a father 
in consideration of antecedent debt there must be 
not only antecedency in time but also true dissocia- 
tion in fact. A clause in a deed of usufructuary 
mortgage executed by a father, making the mortga- 
gor personally liable for the mortgage money in 
case the mortgagee be dispossessed from the mort- 
gaged property, does not constitute a personal lia- 
bility so as to treat it as antecedent debt : Sahte 
Ram Chandra v. Bhup Singh referred to. (Daniels 
J.C.). MT. MANQURAN Bi'bi V. JANKI PRASAD ’ 
66 I.C. 930=9 O.L.J. 35= A.I.R. 1922 Oudh 50. 


Loan on the security of joint family vronertv 

is not antecedent debt. 

Where a father borrows money by mortgaging 
joint family property and the mortgage contains a 
covenant foe personal liability the debt is not an 
“ antecedent ” debt because of the personal cove- 
nant. because the debt is not borrowed wholly apart 
froDQ the secutiiy afforded or supposed to be availa- 
ble by the joint estate. For a similar reason 
where money is borrowed by executing a promis- 
sory note and the promissory note itself recites 
that the money was taken in order that it might 
form part of the mortgage which was to be subse- 
quently executed the debt cannot be said to be 
antecedent: 39 All. 437 (P.C.). Foil. [i^of^.-Compare 
Bmj Naram v. Mangal Prasad, A.I.R 1924 P C. 60.] 
^earSi C.J. and Banerji, J.). Ram Sardp « 
Bharat Singh. 64 l.c. 763=43 AH. 703=' 

19 A. L. J. 744=A.I.R. 1921 All. 113 

——A mortgage debt is not as such an antecedent 
debt unless oonpled with a personal obligation to 
pay the debt. (Daniels and Wasir Hasan, A JC^\ 
Bam Dei v. Suraj Bakhsh. 69 I.o 177 = 

23 O.C. 204=7 O.L.J. 509=2 U.P.L.R. (J O.) 166. 

—Debta— Co-parcener. 

“Where a promissory note Is executed subse- 
quent to partition of the joint family by one alleg- 
mg himself to be the managing member of the 
family, it la the duty of the person who deals with 

such member of the family to satisfy himself that 

he had subsisting authority. (Kumaraswami Sastri 
and Betlly, JJ.). VENKATAKRISHNAYYA u Ran- 
GAYYA. 117 I.C. 720=A,I.R. 1928 Had. 865. 

— Loan by son— ATo reference to joint famHu-^ 
Al%enu toprove that loan was for family benefit 
The onus of proving that a debt incurred by a 
member of a joint Hindu family was for the benefit 
of the family must be placed on the creditor, more 
especially when he ie dealing, not with the natural 
head of the family, namely, the father, but with 
the eon who is living in another village and when 
he contracts the debt, signs hie name only and 
makes no rei^erenoe whatever to any busings or 
jomtia^ly business for which the loan is being 
taken. (Broadxoay, J.). Narain SiNQH o. MOHAN 

07 D r r> ?! 10= 

27 P.L.R. 9d=A.I.R. 1926 Lah. 214. 
— — A man IS not bound to repay the debts of Mb 
paternal uncle. (Baker, J. C. and Hallifax, A. J, 
C.). OHITNAYIS V. NATHU SAO. 79 1.0. 1002- 
20 N.L.R. 106=7 N.L.J. 170=A.I.R. 1925 Nag I 
—Debts— Father— 'Burden of proof. 

Mortgage by father for no antecedent debb-^ 

Decree on rsortgage against fathetSefore exeoution 
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Per Full Bench.— WhQTQ the father mortgages 
the joint ancestral property not for paying any 
antecedent debt and the mortgagee obtains a decree 
on the mortgage against the father without im- 
pleading the sons, and before the property is sold in 
execution of ihe decree the sons sue for a declara- 
tion that the property is not liable to be sold, the 
sons arc bound to succeed if the mortgagee fails to 
prove legal necessity for the loan, and the sons arc 
not required to prove immoral character ofthe debt: 
TFaZ.^Ji. eT’., in A.I.R. 1928 All. 86 and A.I.R. 1926 
Oudh 321, Diss. from. (Sulainuin, Aq. C. 
Uukerji and Boys, JJ). Jagdish PRASAD v. 
Hoshyar Singh. 115 l.c. 775=51 All. 136= 
26 A.L.J. 1289=A I.R. 1928 All. 596. (F. B.). 

■Debts contracted by father for legal necessity 
— No partition — No proof as to the debt being im- 
moral or illegal — Whole joint family property can 
be sold in execution of a decree for that debt • 
A.I.R. 1926 Oudh 321 ; 44 Cal. 524 and A.I.R. 1924 
P. C. 50, Ref. {Raza, J.). MANOHAR Lal v. 
IMDADAli. 98 I.C. 300=3 O.W.N. 862 = 

A.I.R. 1927 Oudh 15. 


Debt on pro-note— Onus is on sons to prove 

immorality or illegality. 

it^.Where the father of a joint Hindu family borrows 
money on the security of a promissory note, in a 
suit on the promissory note, it is for the sons of 
the executant of the note to prove that the debt 
was tainted with illegality or immorality : other- 
wise they will be bound by the debt: A.I.R. 192-1 P.C. 
50 , Po«.; 39 All. 437. Disi. {Dalai, AJ.C.). SRI 
KISHEN DAS V. KANHAYA LAL. 86 I.C. 877= 

12 O.L.J. 232=2 O.W.N. 206= 
A I.R. 1925 Oudh 559. 

' Mortgage merged in a decree — Alienee need 
not prove necessity. 

So long as the creditor is seeking to enforce a 
mortgage executed by the father he is bound to 
prove as against the sons that it was executed for 
valid necessity. But when once the mortgage has 
merged in a decree it no longer subsists and the 
judgment debt which the creditor is seeking to 
enforce is on the same footing as any other debt 
incurred by the father. Sons cannot set up their 
rights against the remedies of their father’s credi- 
tors foribheir debts if not tainted with immorality: 
17 O.C.'318; A.I.R. 1923 Oudh 227, Foil.; A.I.R. 1923 
Oudh 182, Dissented from. {Daniels, J.C.). GAURI 
SHANKAR V. JANG BAHADUR. 79 I C. 1008 = 

27 0.0. 124=11 O.L.J. 246= 
A.I.R. 1924 Oudh 394. 


— Debts— Father — Debt. 

Debt for which son’s share can be sold in 

execution excludes a mortgage. 

.fPetFull Bench.— In proposition No. 2 as laid 
down in A.I.R. 1924 P.C. 50, “if he (the manager) 
is the father and the reversioners are the sons, he 
may by incurring debt, so long as it is not for an 
immoral purpose, lay the estate open to be taken in 
execution proceeding upon a decree for payment of 
that debt,” the word debf does not include mort- 
gage debt. {Sulaiman, Ag.C.J., contra.) {Sulaiman, 
Aq C J. and Mukerji and Boys, JJ.). JAGDISH 
Prasad v. Hoshyar Singh. 115 I.C. 775= 

81 All. 136=26 A.L.J. 1289= 
A.I.R. 1928 All. 596 (F.B.). 
New partnership — Debt for — Sons not liable 

unless they derived benefit. , 

Whcreaions are sought to be made liable for pe 
debt of their father in respect of a partnership which 
is not ancestral it must be shown that the business 
resulted in some benefit to the family and that the 


HINDU LAW — Debts — Father — Debt- 

other members participated in such benefit • 
1 A.I.R. 1922 P.C 237 (P.C.), Rel. on. 

; Unless it is shown that other members were ad- 
, mitted to the beuefits of the partnership they ate 
not liable for the debts of the firm. (Coutts-Trotter, 
C.J. and Ramesam, J.). Mata Nadan & BROS, v 
ARUNACHADAM. 97 I.C. 981= 

1926 M.W.N. 671 = A.I.R. 1926 Mad. 1106. 

J —Son’s share can be sold in execution of decree 

• against father. 

I A money-decree passed against a Hindu father 
. can be executed against ancestral property in his 
1 hands inclusive of his son’s interest and the fact 
I that the sons were brought on record as heirs of 
the father on his death pending appeal in the 

* original proceedings does nob make any difference. 

{Shah, Aq.C.J. and Fawcett, J.). NABAYAN GANESH 
V. Sagunabai Gangadhab. 85 1. C. 181 = 

j 49 Bora. 113=26 Bora, L. R. 1200= 

^ A. I. R. 1925 Bom. 193. 

Debt by father for pre-emption money — Sons 

6ounif. 

A debt contracted by the father to pay pre-emption 
money is for a legal necessity for which the father, 
the managing member of ihe family, may borrow 
money. Apart from that it will be the pious duty 
ofthe son to pay a simple money debt due from 
his father even during the life-time of his father. 
{Dalai, J.). Bishunath Rai v. Jodhi Rai. 

82 I.C. 180=5 L.R. A. Civ. 690= 

A.I.R. 1925 All. 120. 


Money advanced to father after dtyiston of 

status, but before actual partition— Onus on sons. 

Although at the time of the advance of money 
to the father, the family had expressed the inten- 
tion to separate, and in the eye of the law, they 
were no longer members of a joint Hindu family, 
yet if there had been no partition of the joint pro- 
perty the onus, would be upon the sons to show 
that the .advance made to their father, was made 
after the actual division of that property so that 
they would no longer be liable for such advance. 
{Macleod, C.J. and Eanqa,J.). MOTI CHAND RAOJt 
V. MANEKOHAND Ramohand Gojar. 

77 I.C. 515=A.I.R. 1922 Bom. 147. 


•Debts incurred by father — Creditor can pro- 


........... ^ 

ceed against son’s shares also, 

Fci Spencer, /.—It has always been held in this 
Presidency since the Pull Bench decision of Pon- 
nappa Pillai v. Pappuvayyangar, 4 Mad. 1. that so 
long as a Hindu family remains undivided, a cre- 
ditor can proceed against the interest of the sons 
of the ancestral property for the debts of their 
father which have not been contracted for illegal or 
immoral purposes. 

Per Devadoss, J.—ks the law stands at present 
a creditor can proceed against the shares of the 
sons in the family property in execution of a decree 
obtained against the father without proving either 
family necessity or that the debt was incurred to 
discharge an antecedent debt. Their Lordships in 
Sahu Ramchandra v. Bhoop Singh did not intend to 
alter the law as it stood as regards the right of an 
execution creditor to proceed against the son's share 
in execution of a money deoroe obtained against 
the father. The law has boon settled for over a 
generation as regards this point : 39 All. 437, Diet., 
12 Mad. 142 ; 20 Oal. 328 at 337, Foil. {Spencer and 
Devadoss, JJ.). K. Sama RAO v. LAD OHAND. 

71 I. C. 153 = 1922 M. W. N. 708= 
32 M.L.T. 9=17 M.L.W. 661=46 Mad. 64* 
A.I.R. 1923 Mad. 86=43 M.L.J. 
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/HINDU liAW— Debts— Father— Decree. 

-r-Debts— Father —Decree. 

■ —Decree again%t father cannot be challenged 
-merely on ground of unconscionable rate of interest. 

Asa Hindu son cannot challenge his father’s 
transaction merely uQ the grouad that it was not 
'for legal necessity, and since the question as to 
rate of interest falls under the head of legal neces* 
sity, once a decree has been passed against a 
Hindu father, his son cannot challenge it on the 
ground of its being unconscionable to save the 
family property from sale: A.T.R. 1024 P.C. 50 ; 
A.I.R. 1926 Oudh 321; 17 O.C. 318. Rel. on; 
4 0. L.J. 157, Diss. from. {Pullan, J.). SOBHA 
SiNOH V. Kesho Singh. A.I.R. 1930 Oadh234. 
•Decree against faPier is binding on the sons. 
The reason why the interest of a son in the joint 
family property can be sold in execution of decree 
obtained against the father alone is that the decree 
is binding on the sons as they are deemed to be 
lepresented by the father and therefore themselves 
parties to the suit: A.T.R. 19U P.C. 186, Ref. 
(Mukerjiand Nia>naiullah, JJ.). KiSHAN Sarut 
V. Bbij raj SINQH. 121 I. C. 257= 

1929 A.L.J. 941=51 All. 932 = 
A.I.R. 1929 All. 726. 

Where the father of a joint Hindu family 

incurred a debt for a shop and not separately for 
'himself, and the sons failed to prove immorality 
"regarding this debt, 

Seld, that joint family property including the 
share of the sons may be proceeded against, on a 
•decree on the debt : 15 Cal. 717 (P.C.) ; A.I.R. 1924 
P.O. 60, Foil. (Madgavkar, f.}. Ramchandra 
Anant DESAI V. Bhaqwant Gopaul Thakur. 
121 1.C. 433=93 Bom. 777=31 Bom. L.R. 1115= 

A.I.R. 1929 Bom. 465. 

Decree against father ^eraonally^Sons can be 

-^onerated only on the ground of debt being illegal or 
wunoral. 

A decree although passed against the father per* 
aonally and after his sons are exonerated, oan bo 
•executed against the shares of his sons in the family 
'property and such property is liable for the father’s 
•debt. The sons oan claim exoneration from the 
^liability only on the ground that the debt is im- 
moral or niegal : 13 Cal. 21, Rel. on ; 31 M.L.J. 502; 
^ M.L.J. 276 ; 28 All. 288 and 37 All. 214, 

(P-B*) and A.I.R. 1927 

NADAN V. NAGASAMI 
Kaioeen. 121 1.C . 868= A.I.R, 1929 Mad. 898. 

. ayaiiwf /ofher on mortgage— Sons not 

barred— Mortgage must prove necessity and no goes- 

The pious obligation of a Hindu son has reference 

only to simple money debts which the father is 
under a personal obligation to pay and to simple 
money deorees obtained against the father for re- 
'-o^ety of such debts, and a distinction must be 

» decree 

lor such debt on the one hand and a debt secured 

fl property and a decree 

for sale of suoh property on the other. 8o fat as 

0^^ decree for suoh debt against 
the father is oonoemed, the father is under a 
P«MnaI obligation to dUeharge that debt « that 
dMtM, and the eons labour under a pious obligation 
^ diaoharge the liability of their father. Butin the 
debt mourted on the seourity of the family 
property by the father, when the mortgagee has nob 
'Sued for recovery of the debt within six* years of 


HINDU LAW— Debts — Father— Decree. 

the date of aoorual. of the cause of action and has 
thus allowed his right to a simple money-deoreo 
against the father to become time-barred, the 
personal obligation of the father disappears, and 
the mortgagee is then only entitled to recover the 
debt by sale of the mortgiged property, .and in suoh 
a case the sons labour under no pious obligation to 
discharge that debt for the simple reason that the 
debt is not due from their father. 

The pciociple of pious obligation cannot be 
applied to the case of a decree for sale on the basia 
ot a mortgage of the family property. In the cass 
of a suit brought by a creditor against the father 
for recovery of a simple money debt all that he has 
to prove, in order to entitle him to a decree, is that 
he advanced the debt, and it is not necessary for 
him to prove the purpose for which the debt was 
incurred. On the other hand, in a suit for sale of 
the family property, the mere fact that the mort- 
gagee advanced the debt does not entitle him to a 
decree, unless and until he succeeds in further 
proving that the debt was advanced for family 
necessity. Because of their pious obligation to 
discharge their father’s debts the sons cannot 
impugn the validity of a simple money decree to 
which they were no party, on the ground of the 
absence of legal necessity for incurring the debt. 
Butin the oase of a decree for sale. when thepersonai 
remedy against the father has become time-barred, 
the sons are under no such obligation an:i, there- 
fore, if the mortgagee has obtained a decree for sale 
of the joint family property without impleading the 
sons or without suing the father in his representa- 
tive capacity, the sous are entitled to challenge the 
validity of that decree on the ground that they 
being no parties to that decree are not bound by the 
same and in suoh a suit, unless the mortgagee suo- 
oeeds in proving that the debt secured by the mort- 
gage was for ^ legal necessity, the sons will be 
entitled to avoid the decree : 12 A.L.J. 613. Foil - 
A.I.R. 1924 Oudh 894. Diss. from. ’ 

Woish, J.— There is no real distiuotion between 
the two oases of a simple monaj-deoree and a 
decree for debt secured by a mortgaea -AIR 
1924 0.ah 394, Appr.: I. I. R. if/T P.O.fl' 

AhTTMdf JJ,). Thakur Lal v. Jagbaj Sinoh 
107 I.C. 693 = 50 All. 546=26 A.L.J. 229= 

A.I.R. 1928 All. 86. 

-^bligat^ incurred before adoption is bindina 
on the cdopted son, ^ 

Where, before adopting a son, a Hindu father 
eawrs into a contract to sell his property and re- 
ceives a s^ of money as advance, the obligation to 
perform the oontraot or to pay back the amount 
arises before the date of adoption, and if a son who 
IS born after an obligation has been incurred which 

of non-performance results in 

J- ’.w ^ incurred after 

the birth of the son. Though in certain oiroum- 

Btanoes it might not result in a debt, yet if the 

obligation was incurred before the birth of a son 

ot as in this case, before the adoption, it is not 

open to the son to dispute the liability of the whale 
ibn from 

obligation incurred by the father before the date of 

adoption, and the son’s share is liable to be pro- 
ceeded against in execution of a deores 
.gamst toe father for toe troovery of Svano^ 
for damages for breach of oontmet ■ AIR 
Mad, 447. DUt. {D.vadcu ami 
m. SWAMINATHAN ». SOBBAMANU mAB 
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HINDU LAW— Debts— Father— Decree. 

Decree aqainst son as the legal representative 

of his father— Execution. 

Wbere sale by a Hindu was set aside as being 
without family necessity and the vendee being 
deprived of possession sued to recover the purchase 
money from the vendor and where his son had 
been brought on the record as the legal represen- 
tative of bis father who died during the pendency 
of the suit, 

Eeld, that the proper decree to pass would be a 
decree against the son as the legal representative of 
bis fnthtr and capable of eiecution against him 
so far as he held property which was liable to 
attachment under the Hindu Law for his father’s 

debts. (Ashworth and Neaie, A.J.Cs). Kallu 
MAL V. PABTAB BiJiGH. 92 I.C. 787- 

A.I.R. 1926 Oudh 301. 

- Entire family properly can be sold for debts of 
deceased father or grand-father. 

There is no authority for holding that the pious 
obligation of sons does not arise until after the 
death of the father. Therefore the whole of the 
joint family property in the possession of the sons 
and grai dsons of the deceased judgment-debtor 
can be attached and sold in execution of a personal 
decree passed against the father or the grand-father: 

1 O.W.N. 13. to. (Kendall, A.J.C.). UAmSA-R 
PRASAD V. MaHABIR PANDEY. 79 I C. 1055=* 

11 O.L.J. 689=27 O.C. 308 = 

A I. R. 1925 Ondh 91. 
— A decree for mesne profits can be executed 
against ancestral property in the hands of the 
after the death of the father. (Wazir Hasan, J. C. 
and Keyidall, A.J.C.). ShambU BhaN SiNGH v. 

Chandra Shekhar Baksr Singh. 

80 I. C. 17= A.I.R. 1925 Oudh 230. 
— The passing of a personal decree in a parti- 
tion suit against father who was the manager is not 
alone sufficient to prove immorality of the debts 
for which decree is passed. {Mullieh and Boss, JJ.). 

raghunath Prasad v. basdeo Prasad. 

88 I.C. 1012=3 P L.R. 328 = 

6 P.L-T. 764= A.I.R. 1925 Pat. 823. 

Sons can question validity of » decree to 

which they were not parties 
hy independent title. [Daniels, 

SURJA U. BIJAI BAHADUR SiNGH. ^ ^ ^ 

26 O.C. 336= A.I.R. 1924 Oudh 136. 

.Shares of the sons in the joint family estate 

can be proceeded against in execution of a decree 
even in the lifetime of the father where the decree 

obtained against the father though Personal is m 
resupot of a debt which was for the benefit oftho 
familv estate and was neither illegal nor immoral. 
i^nnldv, J.C. and Ray,nond. 4 .J.C.) NARUMAL 
MULCHA™ .. 

^Sons cannot recover share of joint property 

sold under a decree against father unless debt is 
Bhownto beimmoral: (IST-l) 1 I.A. 321, 43 Bom. 

612 and 60 T.C. 137, Ref. ‘n NUB 

JJ.). RAM CHANDER 

73 I.C. 656 = 45 All 5^5=4 L^R A Clj. 237 

21 A.L.J.485 = A I R- 1923 All. 591. 

Judgment against 

against sons' interests unless the debt is illegal or im 
the Mitakshara 

for illegal or Immoral purposea. In every other 
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event it is open to the execution creditor to sell the 
whole of the estate in satisfaction of the judgment - 
obtained against “/Ae/a/Aer alone." These words 
could not be clearer and they are absolutely com- 
prehensive. There are no limitations, qualifica- 
tions or reservations to the efiect that the debt 
must he incurred by the father as representing the 
estate or purporting to be for the benefit of the 
estate or in some capacity other than his personal 
capacity. The words in 44 Cal. 624 are: "In 
every other event it is open to the executiou creditor • 
to sell the whole of the estate in satisfaction of the 
judgment obtained against /Ac father aionc” — and 
there is nothing to qualify the words, “the father 
alone.” The decision in 44 Cal. 524 is to the efiect 
that, once a simple money decree is passed against 
the father, and manager of a joint Hindu family, 
that simple money decree can he executed by the 
execution creditor against the whole of the estate, 
and will operate against the interests of the sons, 
unless the debt has been incurred for illegal or im- 
moral purposes. The decision in 15 A.L.J. 437 lays- 
down an absolutely difierent proposition that joint 
family property caanot be transferred by an act of 
volition on the part of the manager, except with 
the consent of other co-parceners or for legal neces- 
sity or in payment of antecedent debts, and that • 
the doctrine of tbe pious duty of a Hindu son to 
satisfy his father’s debts can have no operation to • 
validate such a transfer , so long at any rate as the 
father is alive. But in order to apply the princi- 
ple of the second decision, there must be a transfer 
by the volition of the manager. (Stuart, J.). 

Shambho Dayal Singh v. iswab saban. 

75 I.C. 597 = A.I.R. 1923 All. 308. 

—Mortgage-decree— When binds sons. 

A decree against the father on the mortgage by 
the father has no more force than the mortgage 
itself, which must be proved, in order to bind th© 
son, to be for an antecedent debt or for legal neces- 
sity. (Sco//-Swii/A and Zafar Ali, JJ.). HANS RAJ' 

V. BALAJI Mal. ^76 ‘ C. 582= 

A.I.R. 1023 Lah< 356. 

-Decrees on debts incurred neither for necessity- 
nor for paying antecedent debt — Not binding on sons 
—Mortgage not binding-Decree thereon is not also- 

^ ItTannot be laid down that apart from the ques- 
tion of family necessity or antecedent debt there is 
a pious obligation on the sons to pay the debts due 
bv their father, which had matured into a decree 
and that the entire interest of the family could be 
sold in satisfaction of the decree obtained for the 

navnicDt of that debt. . 

A decree unless it is binding on sons does nob 
improve the position of the creditor any more than 
a sale which a father efiects in order to pay a debt 
incurred by himself on the security of the mort- 
gaged property. The exception to the 8®°^^ 
that no manager, guardian or trustee can be e“ti 
for his own purpose to dispose of the estate whic 
is under his charge, cannot be extended 
liability under a mortgage merges into 
less that decree ean by any rule of ^ held to 
be binding on the other members of the “ 

a mortgage is not valid in so far as 
enoumLr the joint family property, it 
come a just and legal consideration i^f m 
of the sons of the mortgagor, a decree had 

obtained on foot thereof tor the fumor 

otherwise tbe be easily 

members of th© family can in ^(Kanhaiya 

circumvented and becomes illusory. [Kantiaiya 
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Lai J.G.), GANGABAKSH SrNGH y. Raghubar 
Singh. 73 I.c. 27=10 O.L.J. 61 = 26 O C. 209= 

A. I. R. 1923 Oadh 182. 

Simple monei/ decree against father — Family 

properly is liable, if debt is not illegal or immoral. 

Where there is a simple money-decree against 
the father which is not shown to have been based 
■oil a debt which was tainted with immorality, the 
decree can clearly be executed against the father 
and the father's interests in the family property 
•■can be attached and sold; A.I.R. 1917 P.O- 61. Dist. 
and A.I.R. 1916 P.G. ‘220. Foil. (Stuart and Sulai- 
man. JJ.). Kalyan Singh y. Dharam Singh. 

68 I.C. 794=20 A.L.J. 721 = A.I.R. 1922 All. 489. 

—Debts— Father— Representation. 

Father represents son in execution. 

Execution against father is effective enough to 
bind the son also, and if any matter in execution 
■is judicata against the father, the plea of res 
Judicata is operative against the sou too, for prac* 
tioally the father represents the son in execution 
proceedings even where the suit was not framed 
against him as manager of the family. (Bamesam 
and Jackson, JJ.). Subbamania Pillay v. 
Venkatabama Reodi. 120 1 0.375= 

1929 M.W.N. 776= A.I.R. 1930 Mad. 257. 
■ — P.C., S. 11 — Suit for mortgage debt 
-against father and sons — Mortgagee’s pleader mak* 
•ing statement that sons should be discharged — 
•Simple money-decree passed — Statement neither 
operates as res judicafa not as estoppel in subse* 
-quent declaratory suit by sons that the property is 
not liable to execution and sale in the decree 
against father. [Rasa, J.). Manohab LAL v. 
ImdadALI. 93 i.c. 300=3 O.W.N. 862= 

A.I.R. 1927 Oudh IS. 
— "Father represents son in Ixlxgalion. 

Where a joint family property has been sold out 
and out or where a decree in execution of the mort- 
tgagd has been obtained against the property, and 
the tights have thus sprung up with regard to the 
joint family estate these rights are not to be defeat- 
ed by the son simply questioning the transaction 
entered into by its head. He must prove that the 
-debt was contracted for immoral or illegal purpo- 
aes: 17 9.0. 318, FoU.\ 2 A.L.J. 618, Dist. The father 
in a suit against him represents the son also. The 

law is based on the presumption that the managing 
•member represents the other member and not on 
‘the actual facts of every case. (Dalai and Simpson, 

■ A.J .Cs.). Rdp KISHOBE V. Kanhaiya Lal. 

74 I.c. 863=10 O.L.J. 141=26 O.C. 268= 


, A.I.R. 1923 Oudh 227. 

Mortgage hy father — 5uil on — Father cannot 
represent mxnoT son as his guardian ad litem. 

Buckfttllf tT.— ^Th© intorsst ct eon in a suit ou a 
mortage by the father is against that of the father 
-'And therefore the father cannot represent son but 
■persons who could plead illegality or immorality 
•of the debt can represent the son: 9 O.L.J. 485: 

0,L.J. 264; A.I.R. 1914 
.P.U. 186, Foil. (Dawson' Miller, C. J. and Bucknill 
■ J.). HABIPBASAD SinQHA e. SOURENDRA MOHAN 
Bingha. 66 I.C. 943= 1 Pat. 806= 

^ , 3P.L.T.709=A.I.R. 1922Pat.480. 

' —De bts— Immoral op Illegal— Broaoh of duty. 

^Damages for breach of eivU duty are not Uleaal 
•or tmmoral debt. ^ 

^bete the father had out certain trees which 
wd not belong to him and the -rest of the damages 
•ae^d towdor breach of a oIyU duly in demo- 
lishing a house and the family had benefltted to a 
■•*86 extent by itne action of the ' father. 


HINDU LAW — Debts — Immoral or illegal— 

Burden of proof. 

Held, there is distinction between a debt which 
follows as the result of an offence under the original 
law and a dr^bt for which one is made liable on the 
ground of a breach of civil duty. In the former 
case the debt incurred by the father would be 
immoral and illegal but not in the latter case. 

Held, further the damages were due in conse- 
quence of a breach of civil duty by the father: 
32 Bom. 348. Dist.\ 39 Cal. 862; 5 GX.J, 80; 
11 C.W.N. 163; A.I.R. 1923 Lah. 399, Foil. (Daniels 
andDalal, JJ.). Ohandrika Ramv. NabaiNPrA* 
SAD. 79 I.C. 1036=46 AH. 617 = 22 A.L.J. 468= 
SLR. A. CiY. 378 = A.I.R. 1924 All. 745. 

Breach of civil duty by father involving tort or 

crime — 5ons are liable. 

There is no authority for the theory that the sons 
are not liable upon contracts and quasi-contraots 
entered into by their father or upon other similar 
obligations legally incurred. Where there is a 
breach of civil duty, even though it may involve 
some tort or crime, the sons are liable to make it- 
good out of the family property: 27 Mad. 71 and 
24 Gal. 672, Disf. (Spencer and Oiger$,JJ.). VEN- 
katacharydlu t>. Mobana Panda. 

61 I.c. 330=44 Had. 214 = 
A.I.R. 1921 Mad. 407. 

— Debts- Immoral or illegal— Barden of proof. 

Onus of proving immoral nature of ^btlies 

upon son. 

It is not sufficient for a son in Mitakshara joint 
family to prove that the father was a man of 
immoral habits : but he must also prove that the 
particular debt was incurred for an immoral 
purpose. 

Where a father coutraefcod a debt and subsequent- 
ly executed a mortgage for the debt and the son 
contested the transaoiioa on the ground that the 
debt was contracted for an immoral purpose, the 
onus of proving the immoral nature of the debt 
lies upon the son who contested the transaction 
and not upon the alienee: 17 C. W. N. 124 (P.C.), 
Bel. on. (Ross and Chatlerji, JJ.). BiSWANATH 
SiNQH V. Kayestha Corporation. 119 I.C. 405= 

8 Pat. 450=10 P.L.T. 379= A.I.R. 1929 Pat. 422. 
-j The proposition of Hindu Law is well-estab- 

lished that the burden of proof lies, in oases 
where the son challenges the debts incurred by the 
father on the ground of immorality, on the son to 
establish that she particular debt which he wishes 
to ohallcnge was inourted for immoral or illegal 
purposes and this burden is nob discharged merely 
by showing that the father was leading an extrava- 
gant or immoral life; 10 P. R. 1918 ; 68 P. R 1917 
and A.LR. 1928 Lah. 83, Foil. (Tek Chand and 
Shade, JJ.). Sbanti Sarup v. Jaqiri HAL 
Bansimal. 110 i.c. 273 (Lah.), 

•— — Young man juit attained majority and in 

affluent circufoslancM atvd leading reckless life 

Loan by — Lender to prove necessity. 

In the ease of a joint family the sons are liable 
for their father's debts even if the debts are oontraot* 
ed by the father for his own benefit without any 
legal necessity so long as the debts are not incur- 
red for an unlawful or immoral purpose. Where 
however, a young man who has just attained 
majority and who has inherited valuable property 
whioh would yield an income more than suffioiettt 

to keep him in comfort having regard to the poai- 

tion of the family and its requirements, leads on 
openly reckless and immoral life and bortowb 
large sums of money which will not la the 
ordinary olreumstanoes be necessary for any lawful 
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HINDU LAW — Debts — Immoral or illegal— 
Barden of proof. 

purpose, Courts have thrown the burden of proving 
ihe factum of the loan upon money-lenders. In 
such a case the lender cannot get the protection 
which is UF-ually given to bona fide lenders unless 
he proves that he made reasonable enquiries. It is 
not necessary in such a case that direct connection 
should be established between the debt and the 
necessary purpose for which it was borrowed. 
(Eumarasuanii Sastri, J.), GUEUMOORTHI iTER 
V. P. S. SUBBAMANIAU. 107 I.C. 401 (Had.). 

Evidefice Act, Ss. 101, 102, 103 — Onus of proof 

is on son. 

The onus of proving illegality or immorality as 
aSecting the debt incurred by the father is upon 
the sons, for after the death of their father their 
liability to pay the father’s debt arises under the 
express text of the Mitakshara. iJwala Prasad and 
Adami, JJ.). (SHEIK) Kaboo u. Rameshwar SAO. 

62 I.C. 905=3 P.L.T. 43=6 P L J. 451 = 

A.I.R. 1923 Pat. 143. 


— Debts— Immoral or illegal— Direct connection. 

Direct connexion with money raised and tm. 

morality must be established. 

Where an alienation is sought to be impugned on 
the ground that it was made for immoral purposes 
it is incumbent on the party impeaching the alie- 
nation to prove that there was a direct connexion 
between the money raised and the immorality : 
A.I.R. 1928 Lah. 83. Rel. on. iTeh Chand and Agha 
Baidar, JJ.). Beli Ram v. Sardabi Lal. 

A.I.R. 1930 Lah. 613. 

■ Coyinexion between transaction and immoral 
life must be proved. 

In oases to set aside alienations on the ground 
that the father led an immoral life prior to the 
transaction, the mere allegation that the father led 
an extravagant, immoral and licentious life would, 
even proved, not be sufficient to relieve the son 
but the connexion between the transaction and 
alleged immoral life must be proved : 21 .\ll. 238 
and 17 C.W.N. 124, Ref. (Goharan Nath .Visra and 
Srivastava, JJ.). Indba Bahadur Singh v. 
KHAIRATI Lal. 113 I.C. 489=^4 Luck. 107 = 

6 O.W.N. 836= A.I.R. 1928 Oudh 465. 

Proof of general immorality is not enough. 

Proof of general immorality and waste of money 
is not sufficient to invalidate an alienation by a 
Hindu father: 6 M.I.A. 393, Foil. (Eumaraswami 
Sastri arid Curgenren, JJ.), RAMASWAMI PiLLAI 
V. Kasinatha Iyer. 108 I. C. 529= 

1927 M.W N. 356= A.I.R. 1928 Mad. 226. 

To prove the immorality of the debt direct 

connexion between the debt and immorality must 
be shown : A.I.R. 1924 P.C. 50. Foil. (Fforde and 
Campbell, JJ.). Ur.FAT RAI v. Tej Nabain. 

106 I.C. 176=8 Lah. 632=29 P.L R. 132= 

A.I.R. 1928 Lah. 83. 


•jSow must connect immorality with debt. 


It is necessary for a Hindu son to connect the 
immorality with the debt and proof of the general 
immoral habits of the father mortgagor at the 
time the debts are advanced, is not sufficient to 
iusiify the Court in presuming that the debt is so 
tainted : 30 All. 156 ; 2 O.L.J. 241 and 86 M LJ. 

296. Foil. {Lindsay and Sulawian, JJ.]. 

RAM U. BISHNATH PRASAD. 105 I.C. 885- 

25 A.L.J. 753 = A.1.R. 1927 All. 735. 
Application of debt to immoral purposes need 

■Aci b<* 'Moved. . 

It is not necessary to prove 

that the debts were applied to immoral parposes m 

4 


HIN .1 LAW— Debts— Immoral or illegal— Lltl* 
ga n. 

order oat the son may succeed as against the- 
mortg gee or vendee of joint ancestral property. 

The connection between the debts and the im- 
morality can be provtd by inference from evidence 
showing that the debts were contracted during the 
period of extravagant and immoral habits, but in 
such a case there must be definite and convincing, 
proof that the immoral practices were contempo- 
rary with the loans and that the mortgagor could 
not indulge in them without the use of the borrow- 
ed amount. {Hallifax, Kolval, Mncnair and Batten, 
A.J.Cs.). Sheonarain V. NATHU. 65 I.C. 786= 

5 N.L.J 114=19 N.L.R. 81 = 
A.I.R. 1922 Nag. 1 (F.B.). 
Debt and the immoral purpose must be con- 
nected. 

A Hindu son must establish connexion between 
a particular loan and expenditure in order to 
exonerate himself from liability to pay his deceased 
father’s debt: 30 All. 156 and 1 Pat. L. J. 86, Foil. 
(Batten, J. C. on difference between Drake-Brockman, 
J. C. and Hallifax, A. J. C.). GanpAT Raou. LAXMI 
CHAND. 77 I.C. 640 = 6 N.L.J. 239= 

A. I. R. 1924 Nag. 1. 

Son to prove direct connection between the 

debt and immorality. 

To avoid liability for a debt of his father the son. 
has to establish a direct connection between the 
debt and the alleged illegal or immoral purpose. 
The onus cast by law on the son is not discharged 
by evidence showing that the father was keeping a 
concubine and to that extent must have incurred 
additional expense. Direct evidence of the appU- 
cation ot a debt for a specific immoral purpose is 
not always possible to obtain and it will be suffi- 
cient if the evidence is such that the Court could 
infer that the debt must have been incurred for im- 
moral purpose : 15 Cal. 717; 14 Bom. 320; 36 Bom. 
68, Foil. (Abdur Rahim and if oore, JJ.). SUNDABA. 
GOUNDAN V. ARUMUQA GOUNDAN. 59 I.C 330= 

12 L.W. 159, 

— Debts— Immoral or illegal — Litigation. 

Cosi 5 of false and dishonest litigation— Sens 

not hound. 

Where the grounds on which the father bases his 
claim against other persons and also the grounds 
on which he resists the suit brought against him by 
others are false and dishouest, the sons are not 
liable to pay costs for which decrees are passed 
against the father : 20 SI. L. J. 89, Foll.\ A. 1. R. 
1925 Oudh 230; A.I.R. 1925 Oudh 325; 40 Bo®. 
126- 33 All. 472; 39 Cal. 862; 40 Cal. 288; 37 Mad. 
458’and 65 P. R. 1900, Ref. (Wazir Hasan and 
Raza, JJ.). Mahomed Ali u. Jhao Lal. 

106 I.C. 392=4 O.W.N. 1089= 
A.I.R. 1928 Oudh 10. 

A Hindu widow surrendered her estate in 

favour of a cert^xia person* After her death, another 
person instituted a suit for the recovery of posses- 
sion of the property. The person in whose 
the surrender bad been made defended the suit but 
ho ultimately failed, 

Held, that the judgment debt was not tainted 
with illegality or immorality and it was open to tne 
decree-holder to proceed in execution fo' 
against the ancestral property m the 
son of the judgment-debtor. (Sufatman and Boys,. 
JJ.), RUDBA PRATAP v. SHARDA ^AHESH. 

881.0. 200 = 23 «1.. 

A decree for mesne profits against » 

under Hindu Law stands on the same footing a» 
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HIKDU LlW-^D6btB‘*>ImmoFal op Illegal—LItl* 
Ration. 

any other debt created by him and his conduct in 
defending a suit unsuccessfully for mesne profits 
oannot characterised as illegal or immoral. 
(Wosif Sasan, J. C. and Kendall, A,J.C.)‘ Shambu 
BEAN Singh V. Chandba Shekhar Baksh Stngh. 

80 I.C. 17-A.I.R. 1925 Oadh 230. 
^Debts on decree passed in respect of dama- 
ges for malicious prosecution is an illegal and im- 
moral debt. A debt incurred by a father to defend 
himself in a criminal case may in certain circum- 
stances be for the benefit of the family in order to 
save the father and consequently the family from 
the degradation in the eyes of thepublic : 33 All 472 
84 All. 4 ; 1 P.L.T. 34 ; 1 P.L.T. 133, Foil. 
(Ju>ala Frasad and Foster , JJ,). SUNDER LAL v. 
Eaghunandan Prasad. 83 I.C. 413=3 Pat. 250= 

S P.L.T. 133= A. I. R. 1924 Pat. 465. 


—Debts— 'Immoral op illegal— Ueaniug. 

' ' Antecedent debt « just debt when not contract 
id as act of reckless extravagance or wanton waste oi 
with intention of injuring interests of reversioners. 

It is settled law that payment of an " anteoeden' 
debt "is “necessity” provided the antecedent 
debt is a “just one.” A “ just debt ” has beer 
defined as one which is actually due and which i( 
not immoral, illegal or opposed to public policy 
It means a debt not contracted as an act of reckless 
extravagance or of wanton waste or with the inten- 
tion of injuring interests of reversioners. An alienee 
claiming “ necessity ” in respect of payment has 
therefore to prove that the debts were ” just ” in 
the above sense and it makes no difference whethei 
the antecedent debts ate due to himself or othei 
parties: 65 P. R. 1 900 ; 40 Cal. 288 (P.C ) and 
601. C.7U,Foll. (Bhide, 7.). Kbhr SiNGH v. 
Ganga Singh. A.I.r. 1930 Lah. 130. 

Avyavaharika debt—Meaning of. 

The expression “ avyavaharika ” debt means a 
debt which is not supportable as valid by legal 
ar^ments, and on which no right could be estab- 
llshed by the creditor in a Court of Justice ; 
87 Mad. 458, Foil. (Wasir Hasan and Rasa, JJ.). 

Mahomed ALi u. jhao Lad. 4 0.W.N. 1069=: 

106 I.O. 392=A. I. R. 1928 Oudh 10. 

pe^ee fw mesne profit against father-Sons' 

iha^njosnlfamtly properly can be attached in exa- 

mesne profits, the 

iSfrit judgment-debtor, in the 

joint family property, are liable to be attached and 

immoral, at its inception is 
subsequently it may be 
A immorality. Improper, 

disi^onest debts ^are 

the father has beS 
? 5® immoral. The test of benefit to 

SlAftb for oonsidera- 

n.l!U of th^aot ^ 

The liability for mesne profits is not in the 
“ the nt 

^Eamasub»amania PIILAI o. Siyl^ai 



HINDU LAW— Debts— Immoral op illegal— 

Prohibited by law. 

In a suit on a mortgage brought against the father 
in his representative capacity, father represents 
the entire joint family and the sons cannot re-open 
a decree against him except on grounds personal to 
themselves, e. g., that the debt for which the mort- 
gage was given was not binding on them under the 
Hindu Law. The sons are entitled to plead that it 
was illegal or immoral. They are also entitled to 
plead that there was no debt of their father's exist- 
ing at the time at all, which was of such a nature 
as to justify an alienation of their shares for its 
satisfaction. 

The term “illegal or immoral” is used as a 
translation of the word “ avyavaharika ” whioh in- 
cludes *• (promises without consideration.” 39 Cal. 
862, Foil. {Eallifax, A.J.C.). ARJDN v. CHAGGAN 
Lal. 72 I.C. 1044 = 6 N.L.J. 185= 

A.I.R. 1923 Nag. 300. 

—Debts— Immoral or illegal— Penalty. 

Penalty against father — Son not hound to pay. 

The father of a Hindu family, bid a sum of money 
for property at an execution sale and deposited 
one-fourth of the sum bid but did not make good 
the balance. The property was resold and it fetch- 
ed a very small price, whereupon the judgment- 
debtor applied to recover the deficiency. The 
father died and his son was impleaded a party in 
his place, and an order, was made to recover the 
deficiency by sale of the family property. In a 
suit by the son to set aside the order, 

Held, that the suit must succeed. As the father 
and son were members of a Hindu joint family, as 
it was the joint family property whioh it was 
sought to make liable and as what was due from 
the father was in the nature of a penalty, neither 
the father not the family property was .liable. 
(Tudhall and Rafigue, JJ.). RATAN LAL v. BIRJ- 
BHUKHAN SABAN. 61 I.C. 774 (All.). 


— Debts — Immoral or illegal— Presnmptlon. 

Loan contracted while leading immoral life — 

Presumption is it was for immoral purpose. 

It is not necessary for a Hindu son, in order 
to absolve himself ‘from liability, to prove not 
merely the purpose for which the loan by the 
father was contracted but also that the lender 
knew the immoral purpose of the loan. It will be 
sufficient to prove that the borrower was at the 
time leading a licentious life beyond his means 
indulging in drink, riot, prostitution and debau- 
chery and that at the same time he was without 
any business or occupation upon which the money 
have been legitimately spent without showing on 
whioh particular act of immorality the money was 
spent. If it is proved clearly that at the time the 
borrower was notoriously wasting his substance in 
riotous living and spending large sums beyond his 
means and above his station in life in this wayonly, 
a loan oontraotediin the midst of such living, and* 
spent upon it, would he a loan oontraoted for im- 
moral purposes. (Zumaroswami 5asfn, J".). GDRU- 
MOOBTHY lYBR V. P, S. SUBBAUANIAM. 

107 I.C. 401 (Mai), 


—Debts— Immoral or illegal— Prohibited by law. 

Debt by father when under Court of Wards 

and incompetent to contract debts— Son is not 
^der pious oblation to pay it. (Bafique and 

Baldbo Prasad t>. Bindbshri 
Prasad. 86 1 . c. iaB«ii iii, aass 

80 A.L.ii A.I.R. 1988 AH. WS. 
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HINDU LAW — Debts — Immoral or illegal” 
Specalation. 

—Debts— Immoral or illegal— Specalation. 

Speculation by does not make the debt 

immoral. 

SpeculatioD is not usually repugnant to good 
morals and if the transaction in question is 
speculative the debt cannot be considered to be 
tainted with immorality unless is tainted with 
fraud: A. I R. 1928 Oudh 10. Rei. on. {Stuart. 
C. J. and Baza, J.). Cholkao SiNGH v. Hasan 
Baqar. 119 I.C. 458=6 0 W N. 622= 

A.I.R. 1929 Ondh 458. 

Debts incurred in speculative transactions 

cannot be said to be immoral debts. [Martineau 
and Zafar AH, JJ.}. KHEM ChaND u. NABAIN DaS 
Sethi. 89 I.C. 1022 = 6 Lah. 493 = 

26 P.L R. 843=A. i. R. 1926 Lah. 41. 

—Debts— Immoral or illegal— Subsequent immo 
rality, 

The fact that managing co-parcener or father 

was found extravagant, vicious and generally of an 
immoral character after the date of borrowing 
money f ir paying antecedent debt does not affect 
the validity of debt contracted by him : 10 P. R. 
1918; A.I.R. 1921 Lah. 205, Bef. {Broadway and Jai- 
Lal, JJ.). ABDUL GHANIV. S.AN-SAB CHAND. 

107 I.C. 385= A. I. R. 1928 Lah. lOl. 
— Debts— Immoral or illegal— Surety. 

•Liability of indemnity not iminoral or ille- 
gal. 

One of three Hindu brothers who formed a co- 
parcenary obtained certain property in settlement 
of a claim which the co parcenary as a whole bad 
as against a stranger. In so obtaining the property 
the co-parcener who made the settlement under 
took to indemnify the common debtor in the event 
of any claim being made by the other brothers, 

Held, that the debts arising out of the liabieity 
to indemnify were neither illegal not immoral. 
{Wazir Hasan, A.J.C.). Mata Din v. Mahabaj 
Din. 85 I.C. 959=12 O-L.J. 33= 

A.I.R. 192S Oudh 325 
— Debts— Immoral or illegal— Trade. 

Antecedent debt borrowed for trade purposes is 

not avyavaharika. 

It is not every impropriety or every lapse from 
right conduct that stamps the debt as immoral. 
The son can claim immunity only when the father’s 
conduct is utterly repugnant to good morals or is 
grossly unjust or flagrantly dishonest. 

An antecedent debt borrowed for trade purposes 
is not an avyavaharika debt : A.I.R. 1926 Mad. 323 
and A.I.R. i925 Mad. 841, Bel. on. {Venkata^ubba 
Rao, J.). RAJAGOPALA PILLAI V. P VEER.A- 

PBEUMAL. 102 1-C. 680=39 M L.T. 76 = 

A I R. 1927 Mad. 792=53 M.L.J. 232. 
— Debts —Liability. 

Afaxn/«nance of Hindu widow charged on spe- 
cific property takes precedence over unsecured debts 

binding on family. . j » 

A simple money creditor of a joint Hindu family 
has DO priority over a charge for maintenance oset 
specific items of property granted to a \yidowby 
decree in the absence of fraud or collusion. An 
auction- purchaser, during the pendency of such 
maintenance suit of an item of property over which 
a charge was claimed in the plaint and was granted 
by the decree, who purchases in the execution of a 
simple raonoy-desree binding on the family is not 
entitled to priority over another auction-purchaser 
of such property in the proceedings 
execute the maintenance decree; 43 JUd. 

9 Bom. 494; 27 Oal. 194; 10 Mad. 283 ; A.I.R. 1928 


HINDU LAW — Debts — Liability. 

Mad. 713; A.I.R. 1927 Mad. 502; A.I.R. 19-27 Mad. 
1092, Bel. on; 4 All. 296 and 5 All. 367, Diit. 
{Wallace a%id Ananthakrishna Iyer, J/.). SEETHA- 
RAMANUJACHARYULA V. VENKATASOBBAMMA. 

A l.R. 1930 Had. 824. 

Neither the minors nor their estate is liable 

for the debts by a guardian which do not purport 
to bind their estate ; 2 N.L.R 25, Poll. {SubJiedar, 
A.J.C.). IIAZARIMAL t'. GOVINDA. 

119 I. C. 683 (Nag.). 

Whole joint fam'ly property in the hands 

of the sons, is liable under decree unless debt by 
father is tainted with immorality; A.I.R. 1924 
P. C. 50. Foil. {Stuart, C.J. and Baza. J.). OhOT- 
KAO Singh u. Hasan Baq\r 119 I.C. 438= 

6 O.W.N. 622 = A.I.R. 1923 Oudh 438. 


The interest of the minor grandson is convoy- 
ed by a sale in execution of the decree on the mort- 
gage of the joint property obtained against the 
grandfather where the mortgige is executed by the 
grandfather for a business carried on jointly with 
his son. {Madgavkar, J.}. Vadilal PuiiSHOTTAM 
V. Kanailal (nderlal. 106 I. C. 46 = 

29 Bora. L.R t44t = A.I.R. 1927 Bom. 620. 

Ancestral property is liable for the debts of 

a father, unless it can bo shown that they were 
contracted for immoral purposes. {Shadi Lai, C.J. 
and Broadway, J.). Madan Moran v. DaULAT 
Ram. 100 I.C. 17= A.I.R. 1927 Lah. 772. 


•Debt contracted by father jointly with another 
member — Son is bound to pay. 

It is difficult to understand on what principle 
of the law of the Mithila School it is not the 
pious duty of the son or grandson to pay a debt 
contracted by the father or grand-father jointly 
with another who was a member of the joint 
family. 

Where a debt which was charged by the mort- 
gage bond on the joint property of the family was 
incurred by each of the heads of the then four 
branches of the joint family, and all the defen- 
dants, who were members of the joint family where 
their sons or grandsons, 


Held, that there was no reason why the charges 
should not bo held as binding upon the family 
property. {Sir John Edge.) 60URENDRA MOHAN 

V. Habi Prasad. 91 I.C. 1033=24 A.L.J. 33= 
1926 M.W.N. 49=5 Pat. 135=7 P.L.T. 97= 
28 Bora. L.R. 1126 = 30 C. W. N. 482= 
52 I. A. 418=42 C. L. J. 992= 
A. I. R. 1925 P C. 280=50 M.L.J. 1 (P C ). 

-Debt by co parceners— Family property sold 

to satisfy debt— Wife of co-parcener cannot enfot^ 

rieht of residence unless the debt is proved to bo 

immoral: 190 P. R. 1889; 39 P R 1896 and 

36 P.R. 1907. Bel. on. {Campbell, J .). NANKI v, FWM 

SHAM DASSiSALIGRAM. 89 I.C. 874 = 

V Y O 4Mf\ T.ah. Rab. 


—A man must satisfy out of the family proper- 
in his hands, the debts contracted for legal 
sslty by his paternal grand father. 
ni. JJ.). LADU NARAINv. G^BERDHAN DAS. 

86 I. C. 721=4 Pat. 478 = 6 P I'-T. «7- 
1925 P H.C. C. 104= A.I.R 1925 Pat. 470. 

-No mortgage oan be enforced 

aging to a joint family, unless it established 

Hs consideration was taken for the paym^t 
, antecedent debt independent of 
legal necessity. {Kanhaiya ’I;, gfii 

A. I.*R. 1924. 0“^ 
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^INDU LAW— Debts—Liablllty. 

Father’s liability for debts contracted by son. 

. Where father borrowed first and then sou 
took upon himself liability and borrowed further, 
Held, the father could be made liable for debts 
•contracted by him ooly if they were not time-bar- 
red as against them and for the debts contracted by 
-the son, the father could not > c mado liable unless 
these debts were shown to be for necessary joint 
family purposes. {Cam 2 )bell, J.). Balla v. BARU 
JIAL. 77 I.O. 926=A.I.R. 1923 Lah. 685. 

Antecedent debts and debts contracted for 

necessity are binding on the family. 

Where five morlgago bonds were executed by the- 
Xarta of a joint Hindu family and by two of his 
sons, of these bonds four being for j^niecedent debts 
-of the £(zr/a of the family reasonably binding on 
the family, and one bond being for family neces- 
sity, viz., the marriage expenses of the son and 
slaughter of the iCarfa of the family, 

Held: that all the five mortgage debts were bind- 
ing on the joint family property. {Das and Adami, 
■JJ.). DEBI LAL SaH «. NAND KISHOBE GiR. 

65 I. C. 315 = 1 Pat. 266=3 P. L. T. 759 = 

A. I. R. 1922 Pat. 22. 

Mortgage by father^Transferee from mart- 

■gagor if can question validity of debt — Sons necessary 
^parties. 

A Hindu father mortgaged the family property 
to N and subsequently sold it to T. N brought a 
auit on his mortgage for sale of the property against 
"T without impleading the sons of the mortgagor. 

7 resisted the suit on the ground that the mort- 
gage was not valid as the sum borrowed were not 
•debts binding on the family property, 

Held, that no proper decision regarding the vali- 
•<lity of the transfer could be reached unless and 
untU the sons of the mortgagor were made parties 
to the proceedings. {Gokid Prasad and Lindsay, JJ.). 
tikam Singh v. Nathq. 36 I. 0. 40 (All.). 

■ ^“Where a debt was incurred on behalf «!>£ the 
lamily, though only a single member, not being a 
manager, deals with the creditor, the creditor being 
Ignorant of the fact that the single member was 

noting on behalf of the family a suit is maintain- 
•able against all the members, though the latter are 
liable only to the extent of their shares in the 

Ramesam, JJ.). 

^®nkata Kbishnia u. a. SUBBIAH. 

68 I.O. 462=14 M.L.W. 820=1921 H.W.N. 830= 

. ^®21 Mad. 304 = 41 M L.J. 564. 

^ debt U 
family, does not 
liability for the debt 
^ the*family property in their hands. 

683=12 L.W. 403= 
1920 M.W.N. 613=28 M.L.T. 308=39 M.L J. 486. 

— Where the ancestor is dead, the pious obli- 

JuesMa^ ooncerned with the 

-question whether those debts are secured or 

are with the question whether they 

are lamnl debts not incurred for an illeRal or 

^Tfrui Waeir Hasan, 

t n Singh. 

*7= A.I.R. 1921 Oudh SB. 

A i ' +^^®M families taken together oonstltute 
•a jomt family every one of them is liable for a debt 

the joint family, although the two 

jmnehes may have transactions of their own 
separately, (bos and Adami, JJ.). Indbrohand 
BroflYADHAR PANDAY. 60 10 282- 

2P.L.T.111=1921P.Ho;o;107= 

« ‘ 1921 Pat. 18. 


HINDU LAW— Debts— Manager. 

— Debts— Manager. 

Manager signing promissory note in 

dual cai)acUy —Family not liable. 

When a person executes a promissory note in his 
own name and not as agent acting iu the name of 
another, the maker whose name appears in the 
promissory note can alone be made liable there- 
under, Hence members of a joint Hindu family 
cannot be held liable in a suit filed on a promis- 
sory note signed by one of its members in his 
individual capacity even though the maker of the 
promissory note may be prov d to be the manager 
of the family, (^limjne, J.). ManCHERSHA 

ardesar «. Govind Ganesh Joshi. 

A I R. 1930 Bom. 424. 
Debts for benefit of joint family bind co- 
parceners. 

Where it is found that a dobt was incurred by the 
manager of the joint family for the benefit of the 
joint family, namely, for the discharge of a decree 
which was binding against all the co-parceners, 
such debt is binding on the share of all oo parce- 
ners. {Case-law discussed.) A. I. R. 1922 Lah. 277, 
Expl {Dalip Singh, J.). JAI KiSHAN v. Ram 
CHAND. 114 I.C. 689=A.I.R. 1929 Lah. 270. 

—Bonds executed by adult members — Subse- 
quent borrowing on bond executed by only one 
such member and executant not described as mana- 
ger— Creditor must prove that money was borrowed 
on subsequent bond by him in capacity of manager 
and that there was necessity, or he made enquiries 
as to necessity. {Afocnair, 0/^. J". C.l. SiTARAM 
V. DOMA. 119 I.C. 674= A.I.R. 1929 Nag. 270. 

Lender — When to prove necessity for the loan. 

Where money is lent to the manager of joint 
family the question of enquiry into the necessity 
or of reason to believe in its existence can only 
arise when there is no proof of its existence or 
proof that it did not exist; then the lender is cover- 
ed by proof that he believed it to exist, even if it 
did not. When the lender is familiar with all the 
circumstances of the family to which the money 
is lent and he knows whether th^ necessity for 
borrowing arose or not, the only way in which the 
family could be made liable in such a case would 
be by proof that the necessity did exist. {HallifaXf 
A.J.C.). rambhan V. Waman Rao. 

107 I.C. 657= A.I.R 1928 Nag. 251. 
— ; Decree a{?ainsf manager — Manager not des- 
cribed as such in suit — Ho bar to executing decree 
against family property. 

Where a decree is passed against a manager of 
a joint family in respect of a debt oontraoted for 
family necessity and family purposes, the decree- 
holder is entitled to realise the debt from the joint 
property, no matter If the debtor is not described 

in the plaint as a manager; A.I.R. 1927 Oudh 27: 
lO.L.J, 456 and A.I.R. 3923 Oudh 227, Foil. 
{Rasa and Nanavutly, JJ.). Rameshwar v, BHI- 
HAMBABNATH SHEOKUMAR. HI I.C. 174 (Oudh). 

Debt for manager's personal benefit^thtr 

TMmbers given benefit by agreement or volunldfilv— ~ 
Debt not binding on family. 

It is not in the power of the karfo of a joint 
family to bind the joint family by entering into 
speoulative transactions. The question of benefit 
to the family must ‘be determined by reference to 
the nature of the transaction, and not by reference 
to the result thereof, although the result may nro. 

consideration In detenmnln# 
whe^er the transwrion was one into which a ntu- 
dent owner would enter. Where a transae^^ 
would result in benefit tq the m^gec persona^^ 
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HINDU LAW-DebtB— Manager. 

and not to the family, debt incurred for the transac- 
tion is not binding. The fact that the manager, 
either by agreement with the family or voluntarily 
shares the benefit with the family makes no 
difierence. (Das and Adami, JJ.). Eamchandba 
B iNGH V. Jang Bahadur kingh. 90 I.c. 553= 

5 Pat. 198=7 P.L.T. 52=1926 P.H.C C. 70= 

A.I.R. 1926 Pat. 17. 
Civil P. C., 0. 1, R. 1 — Creditor of manager 
of joint Hindu family suing after manager’s death — 
All members must be impleaded in the suit if 
family property is to be bound by the decree. If he 
impleads some members only in the suit, it is not 
open to him to have the other members joined in 
execution proceedings. (Baher, J. C.). Pestonji v. 
GANPAT. 89 I.c. 688=8 N.L.J. 73 = 

A.I.R. 1925 Nag. 288. 

A Hundi executed by manager for family 

purposes, e. g., marriage expenses of a co-parcencr 
is binding on all members: A. I. R. l9-2'2 All. 116, 
Cons. (Ryves and Daniels, JJ.). SahU Raghonath 
Singh v. Srinabatn. 73 I.C. 1018= 

45 All. 434 = 4 L R.A. CiY.211 = 21 A.L.J. 323= 

A.I.R. 1923 AI1. 42f 

Pro-note by manager of joint Hindu family is 

binding on all the members. 

The position of the head of the joint Hindu 
family is not the same as that of an ordinary 
business agent, and according to the true view, a 
joint Hindu family being a legal person according 
to Hindu Law, lawfully represented by and acting 
through the managing member or head thereof, is 
Included ordinarily in the term “a person.” In 
other words where a manager of a Hindu family 
executes a promissory note, such joint Hindu 
family is in fact the maker, and not only a member 
thereof who happens to have signed the document. 
{Piggott and Walsh, JJ.). Krishnanand Nath v. 
Raja Ram Singh. 66 I.C. 150 = 44 All. 393= 

20 A.L.J. 233=A.I.R. 1922 All. 116. 

Earta cannot agree to pay time-barred debt. 

Earta of a joint family has no power whatever to 
enter into any agreement to pay a statute-barred 
debt. (Das and Ross. JJ.). SaDHU SaraN PRASAD 
Singh v. Brahmdeo Prasad Stngh. 61 I.C. 20= 

2 P.L.T. 318=6 P L.J. 256= 
A.I.R. 1921 Pat. 99. 

— Manager is one who manages the family and 
he can incur debts for necessity. (Jwala Prasad 
and Ross, JJ.). Dhanukdhabi Singh v. Ram- 
BIBICH Singh. 70 I.C. 391= l Pat. 171 = 

A I R. 1922 Pat. 553. 
—Debts — Necessity — Benefit to estate. 

Beneficial transactions prudently entered into, 

are binding. 

There is no justification whatever for the sugges- 
tion that the transaction entered into by the mana- 
ger must necessarily be of a ‘‘defensive nature 
Id order to be binding on the estate. If the transac- 
tion was to the benefit of the estate and was such as 
a prudent owner would have carried out with the 
knowledge that was available to him at the time, 
it cannot bo set aside. The degree of prudence 
would be the prudence which an ordinary ^aan 
would excercise with the knowledge available to 
him ; and the transaction would have to be judged 
not by its results but by what might have been ex- 
pected to be its results at the time it was entered 

into. The decree of prudence to be deluded 
might well be held to be that which would be de- 
manded in ordinary cases from a trustee: A.I.R. 

1917 P.O. 39. Expl. ; 6 M.I .A. 393 (P.C.). ^^‘.5 
20 O.W.N. 645 and 19 O.C. 100, Appr.; A.I.R. 1925 


HINDU LAW — Debts— Necessity — Benefit to 
family. 


All. 333; A.I.R. 1923 All. 298; A.I.R. 1928 All. 403- 
and A.I.R. 1928 All. 447: held to be not good law, 
(Boys, Kendall and King. JJ.). Jagat Narain v. 
Mathura Das. 116 I.C. 484=50 All. 969= 

26 A. L.J. 841=A.I.R. 1928 All. 454 (F.B.). 

— Debts— Necessity — Benefit to family. 

Suit to challenge widow's alienation — Expen- 
ses therefor are not for family benefit. 

A suit instituted by certain members of a joint 
family for a declaration that a transfer by a Hindu 
widow was not binding on them is really one tO' 
enforce a personal right of the individual members 
and so a loan for the purpose of vindicating such a 
right cannot bind joint family property as itcannot- 
be said that the family was being benafitted by the 
loan. (Banerji and King, JJ.). SUNDAB KUNWAB 
V. Baldeo Pr.\SAD. 117 I.C. 103= 

1929 A.L.J. 960 = A. I. R. 1929 All. 623. 

There is no presumption that a debt when 

contracted by manager is contracted for the benefit- 
of the family. The creditor must prove that it was- 
incurred for the benefit of the whole family. A.I.R- 
1922 Lah. 200; A.I.R. 1924 Lab. 44 and A.I.R. 1925 
Lab. 141. Foil. (Addison and Agha Haidar, JJ.). 
SoTAM Ram V. pardhumanR.am. 105 I.C. 785= 

8 Lah. 673=9 L.L J. 362= 
28 P.L-R. 561 = A I.R. 1928 Lah- 103. 

An instalment bond by which payment by 

easy instalments was spread over 12 years was- 
executed in order to secure the payment to plain- 
tiff of a large sum of rent that had already accrued 
due to the plaintiff, 

the^benefit of the family was apparent om 
the face of the transaction. (Dos and Maepherson, 
JJ.). MuNDO Singh v. Mahanth Krisha 
DayalGIR. 75 I. C. 98=1924 P H. O.C. 67 = 

A.I.R. 1924 Pat. 439. 


Mortgage of family property to obtain money 

) purchase zomindari shares, the purchase being 
)r the benefit of the family binds all the mem- 
ers. The mortgagee need only prove that bo was 
)ld that zemiudari shares were to be purchased 
Dd that he believed it to be true. Jlortgage of pro- 

ertv to pay off a prior mortgage, the validity of 

hich is admitted, and the prior mortgage, both 

re binding on the family. (Binerjee ^ulaxmar^ 

T \ TnLARAil Ve TULSI RAM* 60 i ti* ^ 

J.). TULAR ^ ^ J 

Pious obliaa- 




Where a Hindu father incurs debts for the boue- 
of the familv; and the debts pre not tainted with 
morality, such debts are binding on his son t>J 
son of the pious obligation attaching to him to- 

y the debts of his father. 

It mortgage of family property foj. the 
a previous mortgage which saves the 

lilv propertv from sale is binding on 
gg'ott and Kanhaiya Lai, JJ.). 
rATAN V. DEOKI. 59 I.C. 79/ 

•Debts incurred by rich family for 

« 9 - ....a.. Aa Va uSOCX lu 


UeDXS incurreu uy — - * 

- 172. 

Loan to save family business^Hecessxty pre 


Jhere the manager borrows money to ^^ve th 
ily property and to remove the fear of d stur 

ce likely to be caused in the family ^usmess 

existenL of necessity may be 

re is nothing to show that the lender acted! 
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HINDU LAW — Debts— Neoessity — Barden of 
Proof. 

otbeiwise than in good faith. If a preyious loan 
on a pro-note by manager binds the family, a subse- 

? [aeDt mortgage in lieu of it cannot bo impeached. 
SivArtandKanhaiyaLal, AJ.Cs.). Balak Ram 
0. RamSONDAR. 60 I.G. 410=7 O.L.J. 530= 

2 U.P.L R. (J.C.) 168, 
—Debts— Necessity— Barden of Proof- 
Manager hao limited authority for borrow- 
ing on family property— Burden of proof is on 
lender to prove that the borrowing and the terms 
were within the authority, {Viscount Sumner.) 
Sunder Mull v. Satya kinkar Sahana. 

108 I.C. 337=7 Pat, 2£4=55 I. A. 83= 
26 A.L.J. 364=9 P.L T. 203 = 
27M.L.W. 461=1928 M.W.N. 242= 
5 0 W.N, 400=47 C.L.J. 403= 
30 Bom. L.R. 793=32 C.W.N. 637= 
A.I.R, 1928 P.C. 64=54 M L.J. 427 (P.C.). 
—Where it is sought to bind the joint family 
property by debts incurred by the manager, the 
burden of proving necessity for the loan is on the 
creditor : 6 M. I. A. 398, Ref. {Mr. Ameer Alt.) 
Gajadhab V. Ambika Prasad. 

87 I.C. 292=6 L.R.P.C. 126=1925 M-W.N. 532= 
22 M.L.W. 306=47 All. 453=41 C.L.J. 450 = 
27 Bom.L.R. 853= A.I.R. 1925 P C. 169 = 

_ ^ 49M.L.J. 238 (P.C.). 

7-; In suits by creditors for money due from 

no general and inflexible rule can be 
laid down; the presumption proper to be made wiP 
vary with circumstances and must be regulate( 
by and dependent on them; 23 Cal, 766 fP,0 ), Foil 
{Broadway and Zafar Alt, JJf). OHALA Ram t 
KISHEN CHAND. 83 I g, 752 = 

„ , . „ A.I.R. 1923 Lah. 462 

OebM —Neoessity — Interest. 

- Rate of interest 2 per cent, pet month on ai 
unsecured debt though heavy, is not unconscion 
able or unenforceable in law : A.I.R. 1918 P. C. 24t 
w. {Bhide, /.), Maryam Singh « 
INDAB SINGH. 116 I.C. 306= A.I.R. 1929 Lah. 242 
T , Rate of tnierest higher than ordiMry rate-^ 
Jjenwr must prove necessity for such rate 
The necessity for a manager to borrow monei 
confers upon him authority to borrow upon reason 

dolfi further. If the rati 

does appwr to be high, that is in excess of ordinarj 

to prove the 

to be hiJh ^ 

muDANKUAB. 105 I.C. 398=4 0. W.N. 9B1= 

It 18 incumbent on those who support the mort- 
gage made by the manager of a joint Hindu (amilv 

iSiUf was necessity to hoHow 

bat It was not unreasonable to borrow at a i ui! 

rate and upon particular terms and if it was n^ 
BhoTO that there was any necessity to borrow at 
the rate and upon the particular terms a® 
ymta ined in the mortgage-deed that rate and tb ^ 
terns cannot stand: 41 AU 67 1 (P 0 ) 

BHIKHiM SIEOB. 92 Lo! .879=18 0.1 J 338 


HINDU LAW— Debts — Necessity— Interest. 

When lender should justify high rate of ■infs- 

rest. 

The manager of a joint family, whether the- 
father or not, is not entitled in law to borrow 
money at an exhorbitanb rate of interest unless- 
thero is necessity for such a rate, and if the rate of- 
interest is excessive, the onus will be on the lender* 
to show that there was necessity for such an 
onerous rate. If the manager, bnna fide is in urgent- 
necessity for money and cannot get it at a lower 
figure, then he is in law justified in borrowing at 
that figure, and the aftermath of that transaction, 
due to the accumulation of the interest to a huge 
amount on account of the non-payment of interest 
by the manager is irrelevant *o the oonsidoration- 
of whether he was justified or not in borrowing ati 
the rate of interest at which he borrowed. The 
onerous nature of the intprast would only be justifi- 
ed reasonably if the necessity for the money at the- 
time of the loan was really urgent. The more 
Urgent the need the less unjustifiable a high rate oP 
interest will be. Both questions are, questions of 
fact to be decided by the circumstances of the case. 
Those attacking the transactions must first show 
prima facie that the rate of interest is unnecessarily^ 
high for the circumstances of the case. It may bo- 
that in certain cases the original rate of interest is- 
prima facie so excessive that proof is practically 
unnecassary and that the plaintiff must know that 
it IS his duty to show necessity for it. But ia 
other cases it may be that the rate, although high, 
IS not so high that the plaintiff should reasonably 
take for granted that he has to explain it, oven> 
though the Court does not call upon him to do so. 
In such a case he cannot reasonably be mulcted if 
he does not explain it; 85 M. L.J. 614, Foil, Case- 
law dtscussed. {Odgersand Wallace, JJ.). Per- 
BAJU GABU V. SlTARAMACHANDRABAJU GARU 


1925 Had. 897 004 

^\Vhere a Hindu mother acting as the guar 

dian of her minor sou borrowed a small sum o 
Ks. 90 for family necess ity by mortgaging a sub 

stantial security and agreed to pay interest at 12 pe 
oe^ p^r annum compoundablo every six months 
Held ; in the circumstances of the case thatther 

was no justification for the rate of interest under 

taken to be paid and that a decree for simple into 
rest at 6 per cent, per annum would serve the eud- 

PBASAD V, Ram Saqar. 89 I C 567 = 

2 0.W.N. 425=12 O.L.J* 568= 

A.I.R. 1925 Ondh 439 

-—Majmger debt, btf~CredUcr should g,rov, 

for rat, of xuhmt as woll as for 

as agaxHst otJier co'parccfisrs 

When a contract entered into by a head membei 

K sought to be enforced against the other membL 
oni?t w necessity, it must be shown no 

to borrow the prinoi- 
pal sum. but also for the rate of interest agreed 
upon; in other words, that it was impossible fox 

the harla or head member to obtain loan for familv 
necessity at a rate of interest lower than tha^ 
agreed upon. The question of neoessity rone o 
faot, and as in the case of principal debt ee 4 V 
case of interest neoessity has to v** 

dance. IJxoala 

PARMRSHWAR PANDB7 «. Raj KmoBE pL"'^ 

e Tu* 86 I. 0, 34=3 Rat SSfla 


1239 


DECENNIAL DIGEST, 1921—1930. 


1240 


'HINDU LAW— Debts— Necessity— Litigation. 

only the neccpsity for the loan but the necessity to 
borrow it at an extravagant rate; 41 All. 571 
(P.C.). Fall. iRyves and Daniels, JJ.). SAHU 
Eaghunatr Sisgh V. Srtn.arain. 

73 I c. 1018 = 45 All. 434 = 21 A-L-J. 323 = 

4 L.R A. CiY. 211=A.I.R. 1923 All. 424. 

— Debts— Necessity — Litigation. 

■ There is no rule of Hindu Law which recog- 

nises that the borrowing of money for the purpose 
of maintaining a suit to recover an estate which has 
never belong' d to the joint family is a legal neces- 
sity. Where the benefit of the compromise of the 
suit went only to one member, the debt incurred 
to maintain the suit is not binding on the family. 
{Raj'ique and Lind'say, JJ.). Bhagwan Das i>. 
Mahadeo Prasad. 71 I.C. 959 = 

21 A. L. J. 271 = 45 All. 390= 

4 L.R. A. Civ. 156=A.I.R. 1923 All. 298. 

Defence of manaqer in a criminal charge 

against him is legal necessity. 

Debts incurred by the manager in defending 
himself against a criminal charge are payable by 
the family: 34 A. 4 and 4 P.L.J. 653, Foil. lu such 
case, it is not the creditor’s business to determine 
the amount the manager chooses to expend in his 
defence. (Kotval and Prideaux, A.J.Cs.). NiMBAJI 
V. Kisanlal. 65 I.C. 668=A.I.R. 1921 Nag. 172. 

— Debts— Necessity —Marriage. 

Debt for marriage of co'parcener or sister is for 

legal necessity. 

'a debt contracted for the marriage of a co par- 
•cener in a joint Hindu family is binding on other 
CO parceners. By the general principles of Hindu 
Law a minor is under an obligation to provide out 
of the family property the funds necessary for per- 
forming thf' marriage of his sister, {^^artineau, J .). 
Dadar Singh v. bansi. 85 I C. 741= 

A.I.R. 1925 Lah. 520. 
— i^farriage expenses though lavish and improvi- 
dent from a European’s point of view are justi- 
fied if they are in consonance with the position and 
prestige of the family. {Dawson- Miller , C.J. and 
Bucknill. J.). HARI PRASAD SiNGH V. SURENDRA 

MOHAN Singh. 66 I.C. 

3 P.L.T. 709= A.I.R. 1922 Pat 450. 

Marriage is obligatory on Hindus and the 

-debts reasonably incurred for the marria^s o a 
-twioe-born Hindu male are binding oQ the joint 
family properties : 37 Mad. 273 ^ ’ 

32 Bom. 81, Foil. {Das and Adamt, JJ.). 

SAH V. hand KTSOBE ^65^1- C- 315- 

A. I. R. 1922 Pat. 22. 

—Debts— Necessity-Proof of. 

Mortgage suit-Mortgagor pleading want o 

legal necessity - Mortgage containing no recitol 
showing purpose of deht-Mortgagee’s evidence that 
it was for family expenses believed by trial Court 

All adult members were executants— Mortgage being 

old document and mortgagee being dead Mott 
gagors not entering witness box—Trial Court s vie 
that it was for legal necessity was 
with. {Sulaiman and Kendall. JJ.). HARI ; 

GOKUL PRASAD. A.I.R. l»oU AH- 

In a case where transaction is very old the 

evidence required to prove the .“g® 

transaction need not be so complete as 
•of a more recent transaction ; A.I.R. • 

-Foil. {Phillipps and Srinivasa 

mTRBA PtELAI «. MEENAKSHIBONDABA MUDA 


HINDU LAW— Debts — Necessity— Proof of. 

Where money was first borrowed as early as 

1873 and evidence as to the actual necessity had 
disappeared, subsequent admission of its validity 
would be a very strong piece of evidence as to 
necessity. (Lindsay and Sulaiman, JJ.). Inayat 
Elahi V. Habdeo S.VHAI. 74 1.0-325= 

45 All. 692 = 21 A.L.J. 610=5 L R. A. Civ. 61 = 

A I R. 1924 All. 29 

■Filing suit to set aside alienation at the close 


of the period of limitation. 

Where a suit to set aside alienation by father on 
the ground among others, of want of necessity is 
filed at the close of the period of limitation 
although it is within limitation, yet the conduct 
of the plaintiff in instituting the suit after such a 
long time, that is, just at the close of the period 
prescribed, is an important factor in determining 
the nature of the transaction and in finding out 
whether the alienation was or was not for necessity. 
The mere fact that the area of the property com- 
prised in the mortgage forming the anttcedent debt 
is not known does not justify an inference of want 
of necessity, (ilfoli S(i7(ir, /.). DALGIT SiNQH u, 

HARI Chand. 78 I.C. 11=A.I.R. 1923 Lah. 669. 

—Necessity proved — Absence of enquiry is im- 
material. {Broadway and Zafar AH, JJ.)- CV \LA 
Ram u. Kishen chand. 88 I.C. 762= 

A I. R. 1923 Lah. 462. 

—Long series of transactions — Chronic need of 
money is enough proof— Payment of decree is neces- 
sity. 

Where there has been a long series of transac- 
tions it is not always possible to prove exactly the 
purposes for which any particular item was bor- 
rowed, and, in such a case, it is sufficient for the 
creditor to show that the family was in chronic 
need of money and that the moneys were advanced 
on the representation of the manager that they 
were needed for such objects. Moreover, where 

the necessity arises from the pressure of a judg- 
ment-debt, the person dealing with the manager of 
a joint family is entitled to treat the judgment as 
privta facie proof of necessity and lie is under no 
obligation to go behind the judgment in order to 
enquire whether the debt covered by the decree 
was for legal and binding necessity of the family. 
{Das and Kulwant Sahay, JJ.) 

UisiKOB. 

Long undisturbed possession by mortgagee is 

enoughproof. „a 

Where in a suit on a mortgage it was proved, that 

the mortgage had been executed to pay off a previ- 
ous debt of the joint family and that the mortgagee 

had been in possession of the mortgage land for 

twenty- five years without objection by the ^fen- 
dants who were adult members of the joint 

3eld that the conduct of the defendants amount- 
ed to acquiescence and no further /f. 

sity, was under the circumatanoes required.. (Adnw* 
and Bucknill, JJ.). Bam GHOWDHRY «. 
CHOWHDRY. 60 I.o. 387 

— Debts — Soil’s liability. 

Barred debts. 

Oommerclal debt. 

Devolves oa sneoessor. 

Extent of. 

Father’s insolvency. 

Interest. 

Misappropriation. 

Mother’s debts. 

Partition. 

Pioas duty. 
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HINDU LAW — Debts — Son’s liability— Barred 
debts. 

Pre>birth. 

Barety. 

When enforceable. 

Uiscellaneons. 


—Debts— Son's liability— Barred debts. 

Affreement io pay barred debt is legal. 

Son’s agreement to pay time. barred debt of bis 
father is not ilKgal, for the whole estate in the 
bauds of the son would be liable foe the father’s 
debts. There was, therefore, a moral obligation to 
pay the amount, and even if there was no fresh 
consideration at the time of acknowledgment, the 
debt would not be illegal. {Phillips and Odgers, 
JJ.). RAJAUIEB V. SUBRAMANIAM CHETTIAR. 

116 I.C. 827s=52 Mad. 465=30 M.L W. 36 = 

A. I. R. 1928 Mad. 1201. 
“—Pious obligation of sons does not extend to 
paying time barttfd debts. (Stuart, G.J. andWaeir 
Hasan, /.). Bbamhadin v. Ram Lakhan. 

99 l.G. 215=3 O.W N. 980 = 
A.l.R. 1927 Ondh S2. 
Pious obligation of son does not extend to 
time-barred debts of father, (Dawson Miller, C. J. 
and Foster, J.), Achutan and Jha v. Sdrja- 
nabainJha. 95 I.C. 991=5 Pat. 746 = 

7 P.L.T. 719= 1926 P.H.C.C. 274= 

A.l.R. 1926 Pat. 427. 

j tT ^ bound to repay the time barred 

. r ^ father. (Baker, J.C. and Ballifax, 

A.J.C.).CHITNAV1Sv. Nathu Sao. 79 I.C. 1002= 
20 N.L.R. 106= 7 N.L.J. 170= A.l.R. 1925 Nag. 2. 

Payment of time-barred debt by father is not 

immoral. 


The payment of a time barred debt by a Hind 
tother could not in any sense be treated as s 
improper act or. to use the stock phrase, a transa 
tion tainted with immorality. Alienation of joi: 
property made for such payment is binding on tl 
soosand^^a^dsons: 13 Mad. 189; 11 Bom. 32 

PerjSttfaiman., J . — A mortgage-deed executed by 
father of a joint Hindu family in consideration 
an antecedent debt which had become time-barr. 
18 not binding upon the sons. When a debt h> 
become -time haned it has ceased to be a legal de 
Md, even though the Hindu Law does not reoognii 

limitation the sons can tal 
statute of limitation which maki 
Tto otherwise won] 

tion laWl?/ ^ anpreoedented extent the exoe; 
rSe thatlf^R osse to the gener 

of^h^’ of tl»6 estate for the paymei 

® Si°du widow in lieu, 
husband was supportei 

hus^anVT/®"5^ her decease 

Sulaiman, JJ.). B. GADi 
SHANKER «. PdT. ShBO NANDAN. 78 10 911 

46 AU, 384=22 i.L.J. 369=S L.R.A Civ. 306: 

—^ontract Act. S. 25 (3). 

S Hindu Law ag well as nnd, 

J®?**®o**, Act, the execution of bonds I 
exchange of time-barred debts 

JJ?* BA®** sZat 

■^0.* Kisbbn RAI t>. ohhbdi Rai 

i 68 1.0. 238=20 A. L. J. 877=14 AH. 8! 


(J. 


^i) 


• • 


A.I.B, 1922 JUI, , 


HINDU LAW— Debts— Son’s liability— Commer- 
cial debt. 

—Debts— Son’s liability— Oommeroial debt. 

-Father carrying on new business—Liability of' 

sons for business debts — Pious obligations. 

Where the father carries on a non-anoestral busi- 
ness and it appears that the business is not for the- 
benefit of the family and that the members of the 
family did cot take the benefit thereof, the debts 
contracted by the father in connection with the 
business can be enforced against the sons onlv on. 
the footing of the son’s pious duty to discharge 
the father’s obligations. (Eumaraswami Sastri arid' 
Beilly, JJ.). SUBRAMANIA JIOOPANAR V. SOBBIAff- 

Aiyar. 1939 M.W.N. 65B. 

Where a Hindu father was conducting an. 

ancestral trading business and the sons were 
sought to be made personally liable in respect of a. 
trade debt, 


Held, that the sons could be made personally 
liable only if it was established that they wore 
partners m the trade for which the suit debt was 
contracted. (Coutts-Trotter, C. J. and Viswanatha 
Sastri, J ), Bala Venkata Sitarama Chettiab 
V. SiVAODRUNATHA CHETTY. 1930 M.W. N. 371^ 

^^Father-“Debt incurred on personal concent—- 
Debt not binding on sons. 


The mortgage created on joint property to meet, 
the debt incurred by the father of a joint Hindu 
family, not for the purposes of the "joint family 
business,’’ but for a business started and conti- 
nued as his own and personal concern, does not 
bind his minor sons : A.l.R. I92i P. 0. 237 
6 M.I.A S93and A.l.R. 1917 P.O. 33. Bel. on- 
A.l.R. 1927 P.C. 121; A. I, R. 1928 All. 403-' 
A.l.R, 1929 Bom. 251; A.l.R. 1922 Mad. 236 and, 
A.l.R. 1929 Pat. 422. Be/. (Wastr Hasten and Srtcas- 
tava, JJ-j-MUNESeWABENDRA NATS v. RAM DlN 

7 O.W.N. 112= A.l.R. 1930 Ondh 85 .* 

‘Pious obligation applies even to speculative-- 

trai%sactions. 

The father who is also manager of the joint 
family business can incur debts for the business 
in speculative transactions as they cannot be said ^ 
to be immoral, and thus the pious obligation of 
sons to pay their father's debts extends to oommer- 
oial debts also: A.T.R. 1926 Lab. 41 aoi/ 
A.l.R. 1926 Mad. 323, Foil. (Addison, J.). Madluk 

Chand Kishanji V. Data Kishan. 

106 I. C. 183 (Lah.). 

' — --Debt for money due for goods supplied for 
family business binds oo^paroeuers* 4 I R iqqi 
L ah. 61. Fo«. (MnrfineJ. J.). Ram GOPAL 7 
Bhan Ram Mangal chand. 94 I.C. 163. (Lah.). 

Sons are liable for commercial debts of father 

The pious obligation of sons to pay father’s - 
debts extends to commercial debts. 

Per Couffs-Tro/fer. C./. — The whole doctrine of 
the pious obligation is itself a relio of antiquity 
based originally on a religious and not a leual 
conoeption but it has been controlled and moulded 
into shape by a series of decisions which make it a 
working rule which in its actual application ia 
neither inoonveuient nor unjust. (Cotifts Trotter 
C.J. and y%swanatha Sastri, J.). Atohutan v 
Ratnaji. 92 I.C. 977=49 Mad. 211= 

A.I R. 1926 Had. 323=80 M.L.J, 203. 

——Trade debts incurred by the father are lust 
claims on son s shares. (r«nkahMtt66a Boo J\ 
AOHYUTAN V. SUBAYYA. w 

1924 M.W.H. 488= A.LR. isM 11^:84^ 
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HINDU LAW— Debts— Son's liability— ComnieF* 
cial debt. 

Afices/ral business — Even minor members are 


liable. 

Obiter.— It is settled law that in the case ot an 
ancestral business all membets of a Hindu joint 
family including minors are liable for debts incut- 
rod in the course of business to the extent of their 
shares in the family property: 34 B. 72, relied U 2 yon. 
{Prideaux, A.J.C.). RatanlaLu. Jaioeo. 

75 I.C. 82()=A.I.R. 1924 Na?. 123. 

Trading family — Debts for business purposes 

are binding. (Kotval and Prideaut, ,4. J. Cs.), 
NISIBOJI V. KISANLAL. 65 I C. 668 = 

A.I.R. 1921 Nag. 172. 

— Debts— Son’s liability— Oeyolves on snccessop. 

^idow succeedin'] to lier son is bound to pay 

her husband's debts. 

There may bs no pious obligation on a mother, 
succeeding to the estate of her son. for the payment 
of the debts due by her hu-iband but if the son has 
succeeded to the estate of bis father, the person (in 
this case, the mother) who succeeds such son is as 
much liable for the payment of the debt due by his 
father, to the extent of the family property, unless 
it is tainted with immorality, as a person who 
would directly succeed to the property on his death. 
If a son is under a pious obligation to pay the 
debts of his father ; it does not appear how the 
liability dies on the death of the sou, if he leaves 
property, which had devolved on him on the death 
of his father, in the hands of those who succeed to 
his estate, even though it may not have amounted 
to a charge: A.I.R. 1921 All. 163. Ref. (Kanhaiya 

jbal J.C.). Sheo Nandan V. Sheo B.al.ak. 

,71 I.C. 974=10 O.L.J. 303=A.I.R. 1923 Oudh 251. 

— Debts— Son’s liability— Extent of. 

■2Ioneydecree against father— Properties ambi- 

■ ^ously described in execution— Son's share also 
liable. 

Where money-decrees are obtained against a 
father and the properties attached, even when 
there is ambiguity in the description of the proper- 
ties such as by the use of the words right, title and 
interest of the judgment-debtor, still it must be 
taken priT?Ki /<ici« that the intention in the execu- 
• tion proceedings is to proceed against the whole of 
the interest that may be proceeded against on 
account of the Hindu Law rule that a father’s 
debts may be executed against the son. There may 
be some special circum&tances in some cases to 
show that the execution prooeedinga were limited 
to a particular share of interest. Where no such 
limitation expressly appears, all that the sons can 
claim is to show that the debt was illegal or im- 
moral or that the debt never existed, and the 
moment they fail to prove any of the specidc cir- 
cumstances, their claim must fail: 13 Cal. 2L (P.C.); 
12 Mad. 142 (P.G.}; 17 Cal. 29.l(P.G.): 1^ Cal. 572 
(P C ) and A.I.R. 1927 Mad. 311, Poll {Ravtesam 
W Jackson, JJ.). SUBBAWANIA PILI.AI V. VEW- 

KATARAMA REDDI. 

^ 1929 M.W.N. 776= A.I.R. 1930 Mad. 257. 

—Mortgage by father— More than one-fifth 

consideration found not binding— Mortgage is 
binding at least to the extent of consideration 
found binding. {Staples and Subhedar , 

BABUBAO .. 

Debts by father— Bombay School— Secured 

creditor can limit security to father’s interests and 
claim money-dootoe for balance enforceable against 


HINDU L AW— Debts— Son's liability— Extent oft 

son’s share. {Rupchand and Wild, A.J,Os.), 

Ganoaram Ramd.\s y. Lalumal Ohandomal. 

A.I.R. 1939 Sind 138. 
—Debts, by father are binding on sons unless they 
are immoral or illegal 

In a suit brought by a minor son and a wife of a 
person against him and his creditors for a parti- 
tion and declaration that certain decrees, attach- 
ments and mortgages were not binding on them on 
the ground that the debts were incurred by the 
person for immoral and illegal purposes, the whole 
estate is prima facie liable for the debts unless it is 
proved that the debts wore so incurred. (Jackson, 

A.J.C.). BAburao V. Narayanrao. 

119 I.C. 637 = A.I R. 1929 Nag. 283. 
■■A son cannot be made liable for debts in- 
curred by his father in a personal capacity suoh as 
a lambardar, nor can ha bo mide liable for negli- 
gence shown by the father in that personal capa- 
city, unless ho has personal assets of the father in 
his hands: 40 All. 246, Ref. to. {Ashworth, /.).BHAQ- 
WATi Saban y. Deosaran Sings. 107 I.C. 702= 
9 L.R.A. Rcy. 23= A.I.R. 1928 All. 169. 

•Father's tort — Sons liability. 


A Hindu son can be held liable foe torts com- 
mitted by his father during the latter’s life time 
only to the extent to which the family estate has 
been benefited; P/tifZips v. Somfrey, (1^3) 24Ch.D. 
439. Foil. (Case-law considered.) 

Such liability does not amount to a debt 
which he is bound to discharge, and is distinct from 
obligations legally incurred in consequence of a 
contract or quasi-contract. (Findlay, J.C. and 2JaC‘ 
nair, A.J.C.). DEOBA y. BaBAIA. 103 I.C. 809= 
23 N.L.R. 134 = 10N.L.J. 251 = A.I.R.1927 Nag. 337. 
——Liability extends to grandsons and great- 
grandsons. 

It is beyond question that under the law of the 
Mitakshara the great-grandson is as much a mem" 
bet of the joint family as a son or grand son. It is 
also cleat that the right in ancestral property ex- 
tends to four generations beginning with the father, 
and that this right springs Irom “ birth.” 

Under the law of the Mitakshara the rights of 
descendants are co-extensive with their obligations. 
Sons and grandsons are expressly declared to 
have controlling rights in respect of ancestral 

The Hindu lawyers appe.ar to have made a differ- 
ence in the obligations tasting upon sons, grand- 
sons and great-grandsons. The son was bound to 

discharge the ancestral debt as his own, principal 

and interest, whether Ije received any assets or not 
from the ancestor. The grandsons had to discharge 
the debt without interest and the great-grandson s 
liability arose only if ho received any assets from 
the ancestor. 

The British Indian Courts have held that the 
son and grandson are not liable for any debt 
they receive assets and that the obligations of each 
of them, sons and grandsons, are , 4 

the case of Brij Narain v. ^[angala 
1924 P.C. 50 ; 46 All. 95, the son ® ®fL 

pressly laid down, and that rule extends 
grandsons and great-grandsons : 19 A 1. 26 (F.B.). 

31 C W.N. 293=1926 M.W.M. olo— 
3 O.W.N. 721=38 M.L-T. 77= 
A.LR. 1926 P.C. 109 = 51 M.L.J. 792 (P.0.)« 
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flINOU LAW— Debts— Son's liability— Extent of. 

Sons are bound to pay father's debt if not ille- 
gal or immoral. 

If the maaagiag member of a joint undivided 
estate inours debt, his sons are liable for the p ay- 
ment of the debt to the extent of the estate of the 
joint family, provided that the debt is not tainted 
with immorality or illegality: A.I.R. 1924 P. C. 50, 
^oll. [Shadi Lai, C.J. and Malan, J.). Girdhari 
LAL V. KISHB CHAND. 85 I. C. 483=5 Lah. 511 = 

A.I.R. 1925 Lah. 240. 
Both aon and grandson are equally liable to 
pay the antecedent debt, {Wazir Sasan and 
Kendall, A.J.Cs.). MADHO PP.ASAD v. NIAAIAT. 

84 I.C. 501=11 O.L.J. 579 = 27 O.C. 388 = 
- . ^ A.I.R. 1925 Ondh 185. 

In execution of a mortgage-decTee. son^s sJuire 
xan be sola. 

^ liability, 

that ho has to prove that the debt incurred by his 
lather was an immoral one. A money-decree against 
a Hindu father when the debt was neither illegal 

nor immoral, whether it was incurred for family 
pu^osee or not, could be enforced in the lifetime 
■of the father by sale in execution of the entire 
co-paroenary estate and is binding on the sons. 
Although the share of the minors in the mortgaged 
property cannot be considered as charged with the 
•debt 2tta mortgage, nevertheless the entire co-par* 
^nary estate can be brought to sale in execution 

Ti! fS® “ 0 “ey-deoree against the father whose share 
in the mortgaged property would remain charged 

although the shares of the 
“P'tgaged property are not liable to be 

ixSfo« f mortgage, nevertheless in 

execution of the decree the entire co-parcenarv 
estate including the property mortgaged can SI 

(®''®®du)ayan(2 Campbell JJ ) 

Lahore BANK ltd 
OP Amritsar in Liquidation. 69 I.c! 552= 

— _Ti-, £ Li A.I.R, 1924 Lah« 263. 

oi tUe ancestral property and not 

81 I.C. 15=27 0.0. 111=11 O.L.J. 202= 

wa, alsoTo^ ^nd Sat “ 

ior immoral purpose, 

^^?“fath6*'a debf ia ‘o s»‘i=f7 

obligation ol ?ho wno to „ 

-even in the father* s llfetimJ debt 

iowevor limited to thi «, ” 'of ^ » 

property of the ioinf ^ . oo-paroenary 

-43 Bom. 612, Bef; 39 All. 437 \pc /v“^’ / 

jsiSS 

the date of 

B,n to oatiBfy, Tbo aaott^l^^l^ry 
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HINDU LAW— Debts— Son's liability — Father’s 
insolveacy. 

in the hands of the sou is liable under Hindu Law 

for the payment of this debt unless and until the 

son could prove that there was in fact no 
debt at all or that the debt was tainted with 
immorality. {Piggott and Walsh, JJ.). RamA- 
nand Shukul V. Chhote? LAL. 71 I c 417= 

20 A.L J. 969=4 L.R.A. Cly. 31= 

« . ^ 1923 All. 124. 

ocn to pay debts net illegal or immoral. 

to pay the decreed debt of 
their father under the Hindu Law. The liability 
of thoirs IS a personal one, .and it is not barred up 
to years from the dita of the decree. The rule 

^ son or a grandson 
takes ancestral property by survivorship, he is 

bound to pay out of such property all debts of his 

ancestor not incurred for immoral or illegal pur- 

PrZ,, .‘‘'a iidgmenl-dobts. (jS 

Prasad and Adaim, JJ.). SHEIK Karoo « 

Raueshwar S.iS. 62 I.C. 903=3 P L T 43- 

6 P.L J, 451=A. I. R. 1923 Pat ui 

-^“o*^^g®ge ^7 Hindu father to disohatge 

immoral purposes does nib 
bind the son s interest in the family. (Wahh 

Ryoes, JJ.). gokdd Singh v. GoKuij Singh 

— P.W It 

r»r. 

The decision of the Privy Gminnll in n 
CWr... ca. 39 All. 437[pSrha" 

whV hfs“c“t“J -“it? ”SoLe' 

against a Mitakshara father, the debt not bain^ 
tainted with immorality, is entitled to levy axocu? 
Uqq against the entirety of the joint famUy pro- 

^ decree passed personally against a 
Mitakshara father fora^debt not just fild fy ?al? 
necessity and not immoral or illegil caHe exert- 
ed against the entire joint family prooertv 
law re^wed). {RicLrison and IS & 

V. ISWARI DayI ’ 

61 1. C, 25—48 Cal. 341=A.I.R. 1921 Cal 152 

-Debts-Son'a HablUty-Pather'. In.olyonoy, ' 

ftf fnfj re-<Kqu\red by sons after adjudication 

father's share vesU (n the RecHi^ 
family property passes out of the 

ti^l ® ?u“ before an appli^ 

tion to adjudge the father of the joint family ST 

insolvent IS made, but after the father is adjudged 

from their own exertions and is held bv tham ?! 
oo-owners with their father only tL fa?h«?! 
^are vests in the receiver, A,LR, 1905 p n i« 

Expl, (P„cival aadPatkar, » . riianSrlr’ 
DDLLABHRAM V. BHAGNAN PARB^, Of^AI, 

102 I.C. 484=29 Bom. L.R. 478= 

Mortgage by father for payiig^debtf^in'o^?’ 

nary oemrse of business— Subsequent adiudicatioii 
of his being insolvent— Go-parcenary property in- 
cluding minor’s share is liable I 

The Official Receiver can exaiiiff 1 

of the insolvent father to sell his son'R r??J**?* 
immovable property to pay anC^ 

(Spencer and IfadAapan N^rJ 

AIYAB «. OPWOIAL RBOBIVBB. TANJOM 

ilR 1926 300= 

A.I.K. 1926 Had. 432=60 668, 
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HINDU LAW—Debts—Son’a liability— Father’s 

insolvency. 

I-'Hther’s insolvency — Sons’ shares vest in 

Receiver though on proof of immorality or illega- 
lity of any debts, the thares will not be liable for 
such debts; 7 Pom. 438 ; 19 Mad. 74; A.I.R, 19^2 
All. 79; A.T.R. 1925 All. 221, Foil. iHallifax, 
SHIOGOPALv. SUKHRU. 87 1,0.957= 

A.I R. 19'.'5 Nag. 418 

Son's properijt also vests in the Official Receiver 

By the insolvency of a Hindu father governed by 
the Mitakshara Law his son’s interest as well as 
his own interest in the joint family estate vest in 
the Official Assignee and the son’s property is to 
be treated as that of his father so far as the Official 
Assignee in concerned. The son, no doubt, has his 
remedy but he has to establish circumstances 
which would show that his share is net liable for 
the debts of bis father; 3 Lab. 329, J’o». [Scott- 
Smith J.). The Firm Ralia Ram gowanda 
MAL i». The Official Receiver of the insol- 
vent’s Estate at Gujranwala. 

69 I. C. 729= A.I.R. 1924 Lah. 297. 

Official Assignee can exercise the father's power 

of sale of son's share for debts not illegal or immoral. 

The Official Assignee, though it cannot bo said 
that the shares of the minors actually vest in him 
has nevertheless the same rights of disposition of 
the family property in satisfaction of the debts of 
the manager as the manager would himself haje 
been entitled to exercise, if he had not been adjudi* 
oated an insolvent Thus the Official Assignee can 
sell the joint ancestral estate of the insolvent and 
his SODS to pay such of the debts of the losolveot 
as are not shown by the sons to be illegal or immo- 
ral debts even during the oj * qnp /P r 1 

insolvent; 39 All. 437 (P.C.) ; 44 All 308 (P.C ), 

Fxpl. ; 46 Mad. 54; 43 Bom. 612; ' 

44 Pal 524 (P.C.), Foil ; 42 Mad. 711 (P.B,). Dm 
appr; 45 All. 90. Dist. (Schwabe, 

ZdErishnan, JJ-Y BALCRWAMY U^R. In ^ 

nf 60 I C. 108 = 47 Mad. »/ — 

19 M.l'w, 89 = 1924 M.W,H, 86^;|bT 

A. I. R. 1924 Mad 411 = 46 M L.J. 86 (F.b.J. 

-Debts -Son’s nability-Interest. 

-Interest is payable by grandson. 

The tests of Vishnu and Yj-inavalkya do not 
place any limit on the extent of a grandson s liabi 
lity for the debts of the grandfather but treat the 
liability of the son and g^ana®°n to d>«ha'f ® 
debt of their ancestor as co-extensive. The text t 
Prihasnati v-hich states that interest need not be 
S on debts of the grandfather hasnotbeen adopt- 
S in the decisions of the Courts and interest must 
be held to be on the debts 

father. (Da.s and Adami, JJ-Y ^721 = 

SINGH U. GOBEEDHAN DAS^^ 573^6 P L. T. 497 = 

1925 P H G C. 104= A I-R- 1925 Pat. 470. 

— DebtB-Son’8 Hability-MiBappropriation. 

mts-n^cd by father^Sons are bound 
^ere ?he father, who was tho 

-peued to bo„ow ^be oeco.sa^ 

amount by mortgage in order to remii. 

within lime, virnHne on the sons ; 

Held, that the mortgage was binding on i 

87 Mttd. 468, FoH, ’ ' 

BATN* MUDALMB [ A I R, 1929 Mad, 792 

la liable .or mo^, 

taSn by him and mlBapproprialed under o.r.um- 


HINDU LAW— Debts— Son’s liability— MlBappro* 
priation. 

stances which constitute the taking itself a crimi- 
nal offence his sons^ cannot be held, under the rule- 
of Hindu Law as to the pious duty of a son, liable 
to pay bis father’s debt, but it must be shown that 
the debts were incurred as a result of the criminal, 
activities of the father or grandfather ; 24 Cal. 672 
and 27 Mad. 71, Rel. on. (Broadway and Zafar Ali, 
JJ.). Rallia Ram v. Balmokcnd 101 1.C, 830= 

8 Lah. 117=8 L. L. J. 589 = 28 P.L.R. 45= 

A. I R. 1927 Lah. 60. 

Misappropriation in the capacity of trustee — 

Sons are bound. 

Where certain sums of money for which a Hindu 
father, in the capacity of a trustee, was account- 
able, were not accounted for by him. and in ar 
scheme suit he was ordered to pay the amount, 
which came into his hands, 

Held: that that will not amount to misappropria- 
tion or breach of trust and the sons’ liability to- 
pay father’s debts is not discharged, and that oven 
if it is found that ho misappropriated the amount 
which came into his hands, the sons cannot esoajio 
the liability to pay their father’s debt; 32 B>m. 34S 
and 35 M. L. J 661, Appl. {Devadoss and 
Wallace. JJ.). Venkatakrishnayta v. Byraqi. 

94 I C 634= 1926 M-W N. 194= 
23 M.L.W. 714= A.I.R. 1926 Mad. 935= 

50 H L.J. 353. 

Unlawful retention of money —Sons are hound. 

The test of liability of son would seem rather to 
be the purpose for which the father’s act was com- 
mitted than the legality of the act itself. The son 
is not bound to do anything to relieve ^ his father' 
from the consequence of his own vicious indub 
gences, but he is surely bound to do that which' 
his father himself would do were it possible, vie.t- 
to restore to those, lawfully entitled, money he has 
unlawfully retained : 16 Mad. 99, Foil. [Ashworth 
and Neave, A. J. Cs.). KALl.U Mal v Partab- 
Singh. 92 l.C. 787= A.I.R. 1926 Oodb 301. 

Debt contracted by criminal inisavpropriation 

is immoral. . ,, , . t 

Where the debt of father Is alleged to be cons- 
tituted of the money misappropriated by him and- 
it is contended that the debt was tainted with im- 
morality, to determine what constitutes 
lity ” of a debt contracted by a Hindu father the 
tost to be applied is whether or not the 
the father which resulted in the debt was inle^teA 

with an element of criminality. Whether 
element is established or not and the degree of 
fection which will support a plea of 
must be question for determination on 
each case ; and though a conviction for ^^'^app'o 
priation or other cognate offence may bo 
of such element, proof of a previous conyctio° is 

certainly not essential. The ^“fthe 

degree may be inferred from » consideration of th 
wSlc facts. • If there was such an element 
b3 regarded as an immoral debt ; it is otherm . t 
there^asno such criminal e ement : 6 All. 2^^^^^ 

14 A L.J. 610 and A I.R. 1924 All. 742, Bef. ' » 

and'Ba„erJi. JJ.). JAGANNATH PRASAD », JOG ^ 

83 A,.. - 

Father undertaking to pay money misappro 

■nriaied by another — Son is liable. . • not a 

Where the taking of the money 

the father cannot ^isohar^ge the a ^ pjinoiplo- 
bility to satisfy the debt. The same y 
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HINDU LAW— Debts— Son's liability — Ulsappro- 
pplatlon. 

applies where the misappropriation was not made 
by the father bat by a third person and the father 
nndertook to pay the money for such third person. 
In snob case also the son is liable to discharge the 
oblig^ation : 39 Oal. 862, Appl {Das and Ross, 

//.). Rameshwar Singh v. Durga Mandub. 

90 I.C. 454=7 P.L.T. 42=A.I.R. 1926 Pat. 14. 

' "Misappropriation is a question of intention 
and the mere keeping back of the money sent to a 
person for distribution to others or delay in distri- 
buting It would not amount to misappropriation. 
In a suit by the person who sent the money, the 
sons of the man to whom it was sent cannot plead 
that the debt was immoral or illegal on the ground 
of its being misappropriated money. {Dalai, J.C .) . 
Ganesh Prasad v. Jot Singh. 87 I.G. 1017= 

A.I.R. 1925 Oudh 719. 

—— ‘Failure to render accounts ns nanaoer — 
are liable. 

Defendants’ father was manager of plaintiR’s 
estates during his minority and while it was under 
Court of Wards. On attaining majority plaintiff 
sued for accounts alleging dishonesty and mis- 
appropriation and got a decree, 

Held, that the decree debt was binding on defen- 
dant. Every breach of civil liability does not 
necessarily involve a moral turpitude and there- 
fore the defendant oannot plead that the debt was 
oontracted for Immoral purposes : 89 0. 862, Appr. 
Ubdul Raoof and Moti Sagar, jj.). GURSARAN 
Das t>. Mohan Lal. 76 I.C. 907=4 Lah. 93= 

_ ,, ,, A- 1. R. 1923 Lah. 399. 

—Father— Money borrowed to help relation to 
re-place trost money — No criminal misappro- 

pmtion— Sons are bound. (Das and Ross, JJ.). 

lAGDIP NAEATAN 

Pandb. 62 I.G. 465=6 P.L.J. 198=2 P.L.T. 488= 

A.I.R. 1921 Pat. 9. 

“Debts— Son's liability— Mother’s debts, 
j— Under Mitakshara sons must pay mother’s 

daughter inherits the balance after 

THAKUR «. AMABABAI 
LAXMAN Jadhav. 85 I.C. 193=28 Bora. L.R. 1210= 

. . A.I.R, 1928 Bom. 125. 

executed a bond in settlement 

wC K for him 

when he was a minor, 

^y and 

Stnre of tw. 

fmm his nbif ®^80lve the son 

®^**6ation to pay them out of the joint 

f the soS is bound to pay hU 

Mot% Rau Rattan «. baeant Rai. 

64 I.C. 121=2 Lah. 263=3 L.L.J. 863= 

A.I.R. 1921 Lah. 205. 

“Debts-Son’a Habllity-PaPtition. 

Bona fide partition^Subsequent liability of 

Sastri, /.—So long as a narti- 

AHAB V, SUBBIAR ANJAB. 1930 M.V.N. 63B; 
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HINDU LAW— Debts—Son’s liability— Partition. 

Ordinarily subsequent partition is immaterial. 

Where the debts of the father are held to be 
neither illegal nor immoral, whether there is a 
subsequent partition between the father and the 
son or not, it is open to the creditors to enforce 
payment of their debts out of the whole family pro- 
perty even during the life-time of their father 
although their right to enforce it as a mortgage 
claim is limited to the interest of the father in the 
family property and nothing more : A I.R 
1924 P.C. 50, Rel. on ; A. I. R. 1928 All. 596 (F.B.)! 
Dist, {Rupchand and Wild, A. J. Cs.). GAngaram 
Ramdas u. lalumal Chandumal. 

A.I.R. 1930 Sind 138. 

Partition does not affect pre partition liability 

of sons. " 

The liability of the sons which arises before a 
partition between them and their father and the 
corresponding right of the creditor to recover his 
money from them cannot be affected by a partition 
which the father and sons may choose to make and 
^ to which the creditor is not a party : A T.R 1928 

Mad. 667; A.I.R. 1928 Bom. 232; A.I.R. 1924* P 0 
50 and 40 Cal. 407; A.I.R. 1925 All. 221; A. I R 1927 
Oudh 180, Re/.; A.I.R. 1925 Pat. 688; A.I.R.’ 1927 
All. 714, Not foil. {Muherji and Niamatullah, JJ.). 
Kishan Sarup V. Brij Raj Singh. 

121 I.C. 257=1929 A.L.J. 941 = 51 All. 932= 

rr ^ , A.I.R. 1929 All. 726. 

Father adjudged msolventSuit for partition 

by s<m3 — SaU by Official Receiver — When alienee can 
retain the property. 

In a sale by the Official Receiver of an insolvent 
father s property his son’s interest would not vest' 
in the purohaser in sale by Official Receiver 
where a suit for partition had been filed by the 
sons against their father after his insolvenov • 

1926 Mad. 994 

(F.B.) and A.I.R. 1926 P.O. 18, Foil. 

^ plaintiffs (sons) are prima facia 

entitled to a decree for partition though in effecting 
will be hftd to tho debts wbiob ate pay- 
able by the father and which are blading on the 
wns. Where the debts for which the Official 

Receiver has sold the property are neither illegal 

nor immoral regard will be had to the equities of 

•11 receiver, to whom they 
will be allotted on partition, if there are no other 
intervening superior equities. {Kumaraswami Sas- 
w and Retlly, JJ.). Vbnkataraman v. Kesavan 
PATT^. 114 I.C. 225= A.I.R. 1929 Mad. 778. 

Pious obligation of eon is independent of 
question of jointness of estate. The doctrine is 
founded on religious considerations to which the 
question of jointneBS or separatio* is entirely 
in^levant. (Daniels and Waeir Sasan, A. J, Cs,), 
Ram Suban v. Mangal Singh. 60 I.C. *219= 

f, . 9 87=A.I.R. 1921 budh 38. 

of family property in hia 
hands on partition, ^ 

Son is liable to pay the personal debts of his 
father out of the joint family property that has 
come Into his bands on partition before the decree 

for suoh debts is passed in favour of the creditors 
ajjinst father alone, provided the debts ore inour- 
red by father when father and son constituted a 
joint Hindu family and were neither illegal nor 

^'ability is with the property and 
tte acts of the rnembeiB of the family can^t di^st 

liability: A.I.R. 1928 Mad. 667 
^998 Bom. 983, Foil,' AIR 

A.I,R.*1927 Oudh iw- 

A.I.R. 1926 Oudh 470; A.I.R. 1926 P.Q. 106 ; A.I,^ 


f 
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HINDU LAW-Debts— Son’s liability— Partition. 

1924 r.C. 50: 12 Mad. 142 (P.C.); 15 Cal. 717 (P.C.) 
and 5 Cal. 148 (P.C.), Ref. {Stuart, C. J., TTosir 
Basan and Pullan, JJ.). R\GHUNANDAN u. Moti 
Ram. 119 I.C. 449=:6 O.W.N. 689= 

A.I.R. 1929 Ondh 406 (F.B.). 

Son Uahle even after partition. 

Even after a bona fide partition, tbe son is liable 
for the debts of the father, other than those con* 
tracted for an illegal or immoral purpose, and 
■whether the father is alive or dead, and the fact 
that the debts were incurred in trade started by 
the father does not aSect this liability: A.I.R. 
1924 P.C. 50; 24 Bom. 555; 38 Mad. 1120 and 
A.I.R. 1924 Mad. 632, Rel. on. Case-law discussed. 
[Compare A.I.R. 1928 Mad. 657 (P.B.)] (Patkarand 
Baker, JJ.). annabhat v. SarvAPPA. 

110 I.C. 269=32 Bora. 376= 
30 Bom. L. R. 539 = A. I. R. 1928 Bom. 232. 

Father adjudged insolvent — Sons suing for 

partition — Offkial Assignee's power of sale of son's 
share extinguished. 

(Per Ramesam and Madhavan Nair, JJ., contra, , 
Phillips, Offg. C.J.). — After the adjudication of the 
father as an insolvent and the vesting of his rights 
in tbe Official Assignee, the institution of a parti- 
tion suit by the sons of the insolvent effects a 
severance of the joint family status and therefore, 
the power to sell their shares by private sale, of 
the Official Assignee, who steps into the shoes of 
the father, is extinguished, although the Official 
Assignee by proper proceedings in the insolvency 
Court may proceed against their shares. {Phillips, 
Offg. C. J., Ramesam and ifadhavan Nair,JJ.). 
Official ASSIGNEE, madras o. ramac^andra. 
112 I.C. 541 = 51 Mad. 417 = 1928 M.W.N. 294= 
28 M. L. W. 109 = A.I.R. 1928 Mad. 735= 

55 M.L.J. 175 (F.B.). 

Son's liability continues even after bona fide 

partition. , , , 

Pet Full Bench.— A simple creditor of a father 
in a joint Hindu family is entitled to recover the 
xJebt from the shares of the sons even after a bona 
fide partition bastaken place between the father and 
the sons ; A.I.R. 1924 Mad. 682, Appr.- 41 Mad. 136, 
J)ist. {Coutts-Trotter, C.J. and Srtnivisa Ayyangar, 
J Contra ). {Co^Uts-TroUer, C.J., WalUr. Jackson, 
Srinivasa Ayyangar and Ananthaknshna Ayyar, 
JJ ) SUBBAMANI V. SABAPATHI. 

110 I. C. 141 = 51 Mad. 361= 27 M.L.W. 688= 
1928 M.W.N. 346 = A.I.R. 1928 Mad. 657 = 

54 M.L.J. 726 (F.B.). 

Hindu son cannot be compelled to pay his 

father’s debt out of his separated property either 

in his father’s life-time or after his father’s death : 

A.I.R. 1924 P.C. 50; 28 Bom. 383, Diet. {Pullan. J.). 

Mathura v. Shamboo Dayai./. 107 I. 0. 884— 
MATHU ^ ^ ^ ^ 80=A.I.R. 1928 Oudh 225 

Son' s liability does not follow him after sepa- 
ration from father (KendaW, 3.). , 

Tb" dictum in Mulla’s Hindu Law that a son s 
pious^ obligation to pay his father’s personal 
debt is not a personal liability, must be interpreted 
to mean that it will not follow the son after he has 

been separated from bis father by a partition. It 

is clearly wrong to argue that it is a ImbiUty that 
• is attached to his property : ^2 Jlad 519 and 
41 Mad. 136, Ref. Ushworth and Kendall 
GAT. PBASAD 

Debts by father incurred prior to suit 

for partition by sons-Debts not incurred for im- 
moral purposes-Sons’ shares are also liable. 


HINDU L4W— Debts— Son’s liability— Partition. 

{Coutts-Trotter, C.J. , Krishnan and Curqenven, JJ.). 
K. Venku Reddi V. M. Venku Rbode. 

too I.C. 1018=59 Had. 535= 
1927 M.W.N 237 = 25 M LW. 784= 
33 M.L.T. 342=A.I.R 1927 Mad. 471 = 

52 M L.J. 387 (F.B.). 

Sons are liable for pre-partition debt. 

Where a debt is contracted by Hindu father 
before partition and it is not shown to be illcgil 
or immoral, the shires of sons after partition 
can be proceeded against to satisfy the debt- 
A.I.R. 1924 P.C. 50. Foil-, A.I.R. 192G P.C. 10.5- 
A.I.R. 1924 Mad. 682 and A.I.R. 1927 Oudh 183, 
Rel. on. {Wazir Hasan. J.), JAI NVRAIN v. 
Mahabir PRAS.AD. 102 I.C. 281 = 4 O.W.N. 494 = 

A.I.R. 1927 Oudh 368. 


-Decree against father — Parfvfion. after decree — 
Decree cannot be executed against son’s share. 

The property which is given to the sou on parti- 
tion miy be liable in propar proceedings for the 
debt incurred by the father, but it does uot neces- 
sarily follow that the decreo against the father 
c-in be executed agiiost the son : 47 ^lad. 621, Rif. 
A decree must bi executed agiinst the judgment- 
debtor or his legal repcoseutativo and after pirti- 
tioa between father and sou, thi son onnot be 
said to be the legal represent itive of bis father as 
regirds hi« sepxrate property. {PiilHps an-i 
.Uai/iay(in 27a»r. JJ ). SRI.SIVAS.V AIYANOAR ». 
ARAVAMDDU IYENGAR. 95 I. C. 304= 

23 M.L.W. 693=1928 M.W.N. 331= 

A.I.R. 1926 Had. 690. 

■Sons being liable to pay father’s debts, pro- 


perty acquired by them at pirtitiou of ancestral 
property can be taken possession of by receiver of 
their father’s estate to satisfy the father’s debts 
unless the sons can show that the debts were 
tainted with immorality ; A.I.R. 1922 All. 79, Foil. 
{Walsh, Ag. C.J. and Dalai, J.). SlTA R\Mt>. 
BENI Prasad. 84 I.C. 790=47 All. 263= 

22 A.L.J. 1097=6 L.R.A. (Civ.) 109= 

A.I.R. 1925 All. 221. 

•While the pious duty attaches to the son 


even during the life-time of the father, where 
partition has taken place before the suit is brought, 
the property of the sons cannot be proceeded 
against in satisfaction of a simple money debt; 
41 Mad. 136, Foil. {Ross and Eulwant Sahay, JJ.). 
RAM ghulam Singh v. Nand Kishobb. 

88 I.C. 813=4 Pat. 469=6 P.L T. 613= 
1925 P.H.C.C. 341= A.I.R. 1925 Pat. 688. 

■Scni's shares even after partition are liable for 


the pre partition debts of their father. 

A son is not liable unless the self-acquired pro- 
perty of the father or property which had been 
joint between them has devolved upon the son. 
Ancestral property which descends to a father 
under the Mitakshara Law is not exempted from 
liability to pay his debts because aeon is born to 
him It would be a pious duty on the part of the 
son to pay his father’s debts. The ancestral pro- 
nertv in which the son as the son of his father 
acquired an interest by birth is liable for the 
father’s debts. A son in possession of property 
which had been joint and which fell to his share in 
partition is liable in suit brought after 
impleading also the son. for the fathers debts 
incurred before the Petition and which are not 
illegal or immoral: 24 Mad. 565 and 38 M»d. 
1120, Foil , ; 41 Mad. 186, Corw. ; 40 M.L.J. 473. 
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IHINDU HW— Debts— Son's liability— Partition. 

Miss. [Rimesim and Jackson. JJ.). RA.UA- 
OHANDRA JAQANJ^ATH RAO V. ViSWESAM. 

80 I.C. 223=19 M.L.W. 691 = 34 M.L T. 243 = 
47 Had. 621 = A I.R. 1924 Had. 632= 

46 u.L.J.sao. 

——Son’9 sons are liable for the debts incurred by 
tbalr grandfather after their separation from him 
only to the extent of any of his assets that have 
■come into their hands. (Hallifa-c. A.J.C.). BED 
Prasad v. Naokc^hed Prasad. 73 1.G. 834 = 

21 N L.R. 12=A.I.R. 1924 Nag. 410. 
■Debts incurred by father before partition 
but not charged on family property would not bind 
son’s share aftir partition: 41 Mad. 136, Foil. 

The mere fact that the father had been Inour- 
'xing debts and it was for that reason that the parti- 
tion was eSeoted by persons interested in the 
minor's behalf, would not necessarily make the 
partition other than bona ^<2e. {Abdur Rihim and 

■Oldfield, JJ.). Venkata Rbddi o. SATyANAR.v* 
^YANA MOORTHI. 62 I. C. 980 = 

13 M.L.W. 516=l92i M.W.N. 261 = 
A.I.R. 1921 Mad. 470=40 M. L. J. 473. 

—Debts— Son’s liability— Pious duty. 

-■ ‘^Exsmption from liability— Onus of proof . 

Under Hindu Law it is the pious duty of the son 
'to pay out of ancestral property the debts of the 
father inourred by him on account of trade liabili- 
ties, even though the trade may have been started 
by the father. Where the sous claim to exclude a 
[joint family property from the operation of a decree 
passed against their father, the burden lies upon 
them to prove that the debt payable under the 
-decree was for an immoral or illegal purpose. 
'iShingne, J.). SaANKAR u. Pbemchand. 

32 Bom. L R. 919. 
I t ia well established tliatthe pious obliga- 
'tiou upon which the doctrine of anteoedenoy is 
.founded extended to grandsons as well as to sons. 
'{Datoson-JUCiller, C.J. and Foster, J.). KULDIP 
■ SAHAYv. ram BOJBAWAN MAHTO. 

83 1. G. 385=3 Pat. 425=8 P. L. T. 115= 

A.I.R. 1924 Pat. 454. 

——A mortgage which is not binding on the 
■estate in the father’s lifetime would not be binding 
■on the sons, for the mere circumstance of pious 
•obligation of Hindu sons to pay their father’s debts: 
'aiO.W.N.gSTlP. 0.), Foil. [Dadal and Daniels, 

A.j .c«.). Ram Sabdp Singh t>. Jageshcb Sings. 

73 I.C. 466=26 O.C. 341= 

. A.I.R, 1923 Oudh 150. 

— tsous obhgalwn of sons during his lifetime is 

-only conUngerU. 

Under the Hindu Law, subject to oecUin excep- 
tions, the whole of the undivided estate of a 
Oomt famUy is liable in the hands of sons for the 
-4ebtB of their father. The sons by reason of their 
duty to pay their father’s debts oannot recover 
property unless the debts are taken for illegal or 
■immoral purposes. There is a pious obligation on 
the sons to pay suoh debts. Whore the father is 
alive, the obligation is only contingent, for the 
'fether may disohatge the same in his lifetime or 
there may be ample personal estate belonging to 
•the father available out of whioh the debts might be 

‘1m wf? property left from 

•which their satisfaction might be possible, it makes 

■no difference in principle whether the property 

•pasBes out by foteolosure or sale, what matters is 

■that it should have passed out to pay off or safcisfv 

^UgteMdent debt. {Kanhaiya Lai, J.O.). .BINDS* 

Singh t>. addesh Pbasad SiNai 
8i^I. 0. ^88=26 0. 0. 18=A.I.R. 1922 Oadh 83. 


HINDU L&W-Debts— Son’s liability— Surety. 
—Debts— Son’s liability — Pre-birth. 

Debt contracted before son was born, will bind 

him as an antecedent debt. 

Per Sallifax, A.J.O. — Where the son of a Hindu 
father was not tu existence on the date of the 
mortgage which formed the cousideratiou fora 
mortgage executed by his father, of the joint 
ancestral property, the previous mortgage is an 
antecedent debt such as would bind the share of 
the son ; the question of the interpretation of 
Ri?h's case does not arise in SQch a case as 
on the date of the conception of the son the pro- 
perty was subject to the mortgage; in other words, 
the father’s debts are incurred in such a case irres- 
pective of the credit obtainable from immovable 
assets which do not personally belong to him, but 
which ace joint family property. [Hallifax, Kotval, 
ifacnair and Batten, A. J. Os.). SHEONARAIN v 
N.ATHU. 65 I.C. 786=5 N.L. J. 114= 

19 N.L.R. 8l=A.I.R. 1922 Nag. 1, 

——A Hindu son is bound by a chirge on ances- 
tral property ettated by his father before his birth. 
{CouttsandRjss, JJ.). RamoHANDRA PRASAD «*. 
Mahabtr Prasad Sings. 64 I. C.247 (Pat.). 
—— Debts of father — Sous are liable to pay even 
in father’s life-time: .A. I. R. 1924 P.C. 50. Bel. on. 
(ifullick and Ross, JJ.). RaghdNATH PrasAD v 
basdeo Prasad. 83 I.C. 1012=3 P. L.R 328= 

6 P. L.T. 764= A.I.R. 1925 Pat. 823. 

-Pious obligation of sons arises in father’s 

life time— Only family property in the hands of 
the son, is liable. [Dalai, J. C. and Wasir Sasan, 

Kaliva Dsvi Ganoa Bakhss Singh 

83 I.C. 127=12 O.L.J. 306 = 
A.I.R. 1325 Oudh 435. 

Son’s pious duty arisss only after father's 

death. 

The pious obligation of sons to pay their father’s 
debts only arises at the death of their father. There 
is no pious duty on obligation during the life time 
of the father to pay whatever debts the father may 
incur. See A. I. R. 1924 P. 0. 50 [HJaeleod, C J 
and Cru7np, J.). SHIVBAO RAMBAO v. LAXMIBAI 

SUBRAO. 76 1.0.638 = 

A.I.R. 1924 Bom. 523. 
— ^ — -As long as the father is alive the sons’ pious 
obligation does not arise and their share is not 
liable to attachment and sale in execution of a 
money-deoree against the father. [Qokul Prasad 

J.). Ram KiSHORBu. Abdul KARIM. ' 

77 I.C. 909= A.I.R. 1923 All. 173, 
— Debts— Son’s liability— Sarety. 

Suretyship debt of father binding on sons. 

An undertaking of suretyship for the payment of 
an amount due to the principal debtor is binding 
on the sons of the surety both for the prinoipal 
amount and interest thereon, even if the liability 
as a surety is accepted by the father in respect of a 
debt which though not already due but whioh is 
promised to be advanced subsequently ; 26 All. 611 
and 89 Cal. 843, Foil. (5utaimon and Kendall JJ \ 
OHDKKAN L.\L V. KANHAIYALAL HQTfl ftft- 

1929 A. L. J. 199= A. I. R. 1929 Ail 

; surety debt which is neither illegal nor 

immoral is binding on sons after father’s death 
i^nnedy, J.C. and Raijmond, A.J.C.). Mohan n 
Mt. BaiQBAI. 9S I.o. 136=19 S.L.R. ies= 

. .r. 9 , . A. I. R. 1926 Bind 294. 

A Hindu is not bound to pay hia father’a 

debts under a oontraot of suretysMp Rnaranteeintf 
payment of money payable in instalmonta 
are paid after his death, but a Hindu bou^ ia 

foB bis father^p liability for thoinataUni * 
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before bis death. {Sallifax and Koival, A.J.Cs). 
Kantichand V. Udayabhusha. 80 I.C. 349= 

22 N.L.R. 158 = A.I.R. 1925 Nag. 7. 

Liability 'incurred by father who stood surety 

for guardian of a minor under Guardians and 
Wards Act binds son. 

What a guydian appointed under the Act is re- 
quired to do is to give a bond, with or without 
sureties, engaging duly to account for what he may 
receive in respect of the property of the ward. The 
undertaking is simply an undertaking to make good 
a sum of money. The person standing surety can- 
not be said to have stood surety for the honesty of 
the guardian and his son is bound if liability is 
incurred under the surety bond. (Ross and Eulwant 
Sahay, JJ.). BRIJ Nath Prashad 'U. Bindesh* 
WABI Prasad. 86 I.C. 791 = 6 P L T. 560* 

A.I.R. 1925 Pat 609. 
■Son is liable to pay — Suretyship debt of 
father: 28 Bom. 454; 26 All. 611: 41 Mad. 1071, 
Foil. (Ballifax, A.J.C.). MayabAm v. Bhairon. 

71 I.C. 851 = 19 N.L.R 29 = 
A.I.R. 1923 Nag. 115. 

— Debts— 'Son’s liability— When enforceable. 

Son's pious obligation exists even in hfe'time 
of father. 

The Law is now well established that under the 
Hindu Law the pious obligation of a son to pay 
his father’s debts exists whether the father is alive 
or dead. 

Observations of their Lordships in Sahu Rama- 

chandra Bhup Singh, 44 I. A. 126 regarding the 

pious obligation of sons as not existing during 

life-time of father disapproved; 1 I. A. 321; 4 

LA. 247 ; 13 I. A. 1 ; 15 LA. 99 ; 16 T.A. 1;17 I. A. 11; 

44 LA. 3; 15 All. 75; 28 Bom. 883 and 22 Rlad 49, 

Ref. (Lord Dunedin ) RajA BRIJ NARAIN RAI v. 

Mangla Prasad Rai. 77 I.C. 689= 

21 A.L.J. 934=5 L.R P C. 1 = 28 C.W.N. 253 = 

5 P.L.T. 1= 2 Pat. L.R. (Civ ) 41 = 

1924 M.W.N. 68= 19 M.L.W. 72= 

33 M.L.T. 457=51 I.A. 129= 46 All. 95= 

26 Bom.L R. 500=11 O.L.J. 107= 

1 P L.R. 19''4 = 41 C.L-J. 232 = 

A.I.R. 1924 P C. 50=46 M L J. 23 (P.C.). 

pious obligation of sons and grandsons can 

be enforced during father’s life-time; A.I.R. 1924 

PC. 50, Foil. (Lindsay and Sulaiman, JJ.). 

■r’ GAURT SHANKAR V. PT. SREO NANDAN. 

78 I.C. 911=46 All. 384=22 A.L.J. 369= 

5 L.R. A. (C1y.) 306=A.I.R. 1924 All. 543. 

7t is now well settled that a son’s liability 

to pay bis father’s debts arises even before the 

death of the father and consequently their estate 

would be liable equally with their father’s estate. 

iPhillips, J)- PABTHASABATHI APPA RAO V. 

TDBLAPATI SDBBA RAO. 84 I.C. 276— 

iUBbAr ^ ^ ^ ^^24 M.W.N. 517= 

. a i r. 1924 Mad. 840=47 M L.J. 483. 

^Son’s liability to pay father's debts in father's 

^'■^ThTprinciple of Hindu Law that the creditor can 
bring the ancestral estate to sale in exocutmn of 
decree against the father for debts not tainted with 
immorality or illegality and bind the shares of the 
sons and grandsons is not overruled by deci- 

sions in Sadhu Ram Chandra v. Bhup Singh 
qfl All 437 (P.C.) and Cliei i2i"t y. Ram Singh 
AIR l'9i2 P.O. 247. (Kotval and Prideaux.A.J ,Cs.) 
MITBOI BUSSAN KAI6HA LTD. AMHAOTI U 

PADDMBAO. 76 1 „ 

^The doctrine of a pious duty is not indepen 

dent of the legality of the mortgage by the manager 
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HINDU LAW— Debts — Son’s liability— Mlscel- 
ianeune. 

of a Hindu family. The mere circumstance of a. 
pious obligation does not validate the mortgage. 
(Dalai, J.C. and Simpson, A.J.C.). Mahadbo 
Bakhsh Singh v. Suraj Bakhsh Singh. 

80 I.C. 447=10 O.L.J. 232= A.I R. 1924 Oadh 34. 

The pious obligation of a Hindu son to pay 

his father’s debts cannot be enforced in the life- 
time of his father and the son has the right to. 
object to the payment of such debts from his share 
of the family property when the father is alive. 
(Gokul Prasad and Lindsay, JJ.). SHBODAN SiNGH 
t. Bhagwan Singh. 64 1 0.75=43 All. 498= 

19 A.L.J. 431 = A.I.R. 1922 AH. 323. 

Exists during father' s lifetime. 

Whore the debt is incurred by each of the headg- 
of the four different branches of the joint family 
and all the other defendants are their sons and 
grandsons so that all the interests were involved, 
the charge would be binding upon the property in;> 
the hands of all the dofendan'..9. The doctrine of 
the liability of sons for lather’s debt during the 
lifetime of the father is too well established at the 
present day to admit of its being questioned by a . 
reference to the texts of the commentators ; 15 Cal. 
717 and 20 Cal. 328, Foil. (Dawson Miller, C. J. 
and Bucknill, J.). Habi PbASAD SiNGHA t>. 
SOURENDRA MOHAN SiNGHA. 66 I C. 945= 

1 Pat. 508=3 P.L.T. 709=A.I.R. 1922 Pat. 450. 
Ready money debt. 

The son’s obligation to pay oS his father’s debta 
attaches to an antecedent debt as also to a ready 
money debt and it can bo enforced during the 
father’s life-time by the attachment ofthason’a 
share in the joint family property. (Ayling and' 
Coutts Trotter, JJ.) RajabatNAM CHETTY v. 
ADILAESHMAMMAL. 62 I.C. 218=28 M L. T. 278. 
— Debts— Son's liability— Hiscellaneous. 

■ ‘S'tn bound to discharge father's civil liability ■ 
and not criminal. 

If the liability of the father arises directly from 
a criminal act, i.e., an act for which the father may 
or may not have been successfully prosecuted, but 
which the evidence on the record is sufficient to- 
prove to have been criminal, the sou is not bound, 
but if there is a civil liability and subsequently 
the transaction becomes a criminal one. the son is. 
bound to meet the civil liability to the extent of 
the family property but he is not concerned with 
the criminal matter. Where it is possible to sepa- 
rate the civil liability from a criminal action, the 
civil liability itself is not infected with criminality, 
so as to be not binding on the son: 6 .\11. 234, Rel. 
on; A.I.R. 1926 All. 89. Expl.\ 28 All. 718; 14 A.L.J. 
610; A.I.R. 1924 All. 745, Dist. {Coses of other High 
Courts considered.) (Kendall and Niamatullah, 

JJ ) krishnapal Singh v. Distbct Judge op 

AGRA. 112 I.C. 748=51 All. 386 = 

26 A.L.J. 1333=A.I.R. 1928 All. 882. 
Mortgagor, Karta. father liable to make resti- 
tution under Contract Act, S. 65 — Son is bound- 
to discharge that liability as any other debt, if dobt- 
is not illegal or immoral. {Rasa and King, JJ.). 
Shambhoo Shukul V. dhaneshab Singh. 

101 1.0.265=4 O.W.N. 256= A.I.R. 1927 Oudh 177. 

The right to enforce payment of a Hindu s- 

debts against his ton is a different matter from ■ 
that Hindu’s right to alienate his son’s share in - 
the joint family property himself for the satisfac- 
tion of those debts. (Batten, J. G. and Ballifax, . 
A.J.C.). Ram PRASAd v. Moh^ Lal. 

71 I.C. 17=19 N.L.R. 6=6 N.L.J. 121—: 

A.I.R. 1923 Nag. 117- 
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rfllKOU LAW — Debks-Son’s liabilUy-MlBcel- 
laneoos. 

Debts under deed of which father was not 

executant —Father adopting such debts as joint 
family debts — Sons are liable. {Jwala Prasad and 

Boss, jj ). Jiicau Missia y. balbhadra prasti. 

621. C. 116=2 P.L.T. 147= 
A.I.R. 1921 Pat. 367. 

—Debts— Trade- 

-SorM members of the family trading in pari- 

■nerskip with strangers — Debt of that firm not binding 
on minors of the family. 

In all joint families if a person who is not the 
father has the power of m»nagoment the criterion 
by which the binding nature of debts should bo 
decided is whether they were borrowed for the 
benefit of the family and would bind the minors, 

A. B and C, the deceased father of suing minors, 
were undivided brothers and formed members of a 

joint Hindu family governed by the Mitabshara 

Law. A and the son of B who was the second exe* 
-ontant of the promissory note in suit were the 
managing members. A and his dece.ised brother D 
had bwn carrying on a speculativo trade for which 
tte suit money was borrowed on behalf and for the 
benefit of the joint family including the minors 
along with their partners, 

Held, that the business which was started by 
two members of the family in partnership with 
'Strangers was not a business which was of such a 
nature as would bind the minors of the family 
3932 P. 0.237; 42 Cal. 225; A.I.r’ 

1922 P.C. 397 and 6C.W.N. 
1926 Mad. 323; A.I.R. 1927 Mad. 

H<?/.;(1928) M.W.N. 
bfb, D%st. {Ku?nara$wamy Sastn and Walsh, JJ.). 
«AMALINGA CHETTY v. VELLORB MERCANTILE 
Bank. 30 M.L.W. 1036= A.I.R. 1930 Mad. 136= 

M.L.J. 822. 

Family arrangement -Binding nature. 

"A transaction between the members of the 
sme family who are sttt,;uns and understand their 

is prepared to 

® in order to avoid 

nnd preservation of 
^ property! to the peace or security of the 
lamuy.come to an arrangement amicably and peace- 

binding on the 

5 JJ,), SiDH GOPAL 

«. Bbhabj Lal. i07 I.C. 247=50 All. 294= 

^ 978= A. I. R. 1928 AH. 85. 

■fraud vitiated by 

jraud, undue influence or coercion. 

by whioh arrangement 

petty comAB f ancestral pro- 

Lmilv between the parties and to 

by the importance is attached 

^ea^ntv a/;, u-*"" ^ 

^ f position, undue influence, ooeroion 

®Vde f„™* “ O' arranges 

Ximiaa ™ or doubtful 

the nirtiAB^l^ binding arrangement which 
frtm ^®“y- ignore or resile 

th^seuZZ" «« “Minors, or whSe 

effected by a qualified 

p f V an?'® the revet. 

thonfk “® of legal benefit is applicable, 
'disnSn/f the Court should not be 

•of r nicety the 2itanfum 

settlement. The 

•tested transaction should, be 

8ted on much wider grounds in the oases where 


HINDU LAW — Family arrangement— Gontrary 
to law. 

there is a family arrangement in existence. 
(Dawson Miller, C. J. and Foster, J.). DATJaAL 
Kam V. Jaimangal S.aran. 93 1.0.1031= 

5 Pat. 480=1926 P.H.CG. 195= 
A.I.R. 1926 Pat. 364. 
-r-Famlly arrangement— Compromise of doubtfnl 
claim. 

■; — ; — Bona fide sellleinentof family dispute by widow 
is 6 iudin <7 on reversioners. 

A settlement of family disputes between the 
widow and a claimant to the estate which took 
place more than forty years prior to suit and has 
not been questioned till the date of suit must be 
held to be a settlement of bona fide family disputes 
binding on the estate, iu the absence of anything 
in the evidence available to suggest the contrary. 

Per Reilly, J. — " I do not agree with the sugges- 
tion made at one stage of the arguments that be- 
cause there was this dispute so long ago there is a 
presumption that it was a 6 oHa fide dispute. In suoh 
a case, the circumstances mast be examined so fat 
as evidence regarding them is available.” 

If a person putting forward a claim to the estate 
believed iu good faith that he had some right in the 
family properties, whether that claim was valid in 
law or not, .and the dispute between him and the 
widow was compromised with the aid of mediators, 
that compromise is binding on the reversioners' 
51 I.A. 145; 47 M. 181; 46 M.L.J. 172 (P.01- 
44 I.A. 229: 45 0.17; 34 M.L.J. 1 (P.O.), Dist 
(Phillips and Reilly, JJ.). VeebannAo. Seetanna 

59 M.L.J. 139*, 

Abandonment of claim must be by one entitled 

to it. 

The teal consideration and motive of a compro- 
mise is not the sacrifice of a right but the aban- 
donment of a claim. There can he no abandon- 
ment of a claim except by the person who has the 
title or set up his own title to the thing claimed 
.4, while compromising with C, cannot abandon a 
claim that may possibly be made by B but not 
made by B and without B's knowledge, and, there- 
fore, suoh a compromise between A and C is not a 
bona fide family settlement in compromise of a 
doubtful claim ; and whatever surrender is made 
by C is not binding on members of the joint 
family. (iJuwi^sam, tl.). VESKATASUBBAYYA v 
Kotamma. 95 I.C. 222=A.I.R. 1926 Mad. 378= 

TiTU ^1- M.L.J. 369. 

Where the transaction is the result of a bona 

fide compromise of genuine dispute between the 

widow and her daughters on the one hand and the 

reversioner on the other, an arrangement under 

which some lands are given to the daughters and 

widow 18 given some lands for maintenance, the 

TOmpromise cannot be impeached. (Lord Dunedin \ 

bllSSER v. MST. MAHB3HRANI 

MISRAIN, 37 I.o. 325=43 Cal. 100 = 

233=18 A.L.J. 1069 = 
28 M.L.T. 154=1920 H-W.H. 472= 

C.L.J. 433= 

X I D Bat. L.R. 305= 

A.I.R. 1921 P.C. 107=39 M.L J. 181 (P.O.). 

—Family arrangement— Contrary to law. * 

Is not permitted. 

It is perfectly open to the members of a Hindu 
family when partitioning certain property amonnat 
themselves, to come to an agreement thatonSia 
death of anyone of them his share should pass to 

the other or others and that the right of inh«i4^ 
anoe Bho^d devolve on the last autXr aftbr Sw* 
death of in the others. What 111,^?' oom^t^t 
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HINDU LAW — Family arrangement— DiYislon 

of property. 


for them to do is to lay down a rule of inheritance 
for the property in the hands of this last survivor, 
in derogation of the ordinary rule of Hindu Law; 
18 W.R. 359, Ref. {Meats, C.J. and Piggott, J.). 
Bageshar Rat v. Mt. Mahadeo. 79 I c. 514 = 

22 A.L.J. 419=5 L.R.A. (Civ.) 282= 
46 All. 525=A.I.R. 1924 All. 461. 
— Family arrangement— DiTislon of property. 

Where the sons of the cousin of S, contested 

the validity of an arrangement by which the pro- 
perty of S, was divided between the coubins end his 
daughters, and the parties remained in possession 
for over 14 years under the arrangement. 

Held, having been in possession for 14 years 
after their father’s death who was a partv to the 
agreement, the sons were estopped : 40 All. 487, 
Foil. 

Held further that the arrangement cannot 
amount to a family arrangement under the Hindu 
'L&v:. {Ryves and Qokul Prasad, JJ.). BAHADUR 
Singh v. Ram Bahadur. Sri Ram. 

71 I.C. 405 = 21 A.L.J. 140 = 
45 All. 277 = 4 L. R. A. Civ. 105= 

A.I.R. 1923 All. 204. 
— Family arrangement — Legal neceBsity an- 
neoeBsary. 

- Where the transaction was really one in the 
nature of a family arrangement aud both the 
brothers were entitled to a half share in the house 
and for that purpose to have it partitioned by 
metes and bounds, but the house could not be 
partitioned in equal shares without a great incon- 
venience. 

Held, that the only other course to adopt was that 
one party should take compensation for his share 
from the other and that it is not necessary, in 
order to support a transaction of that sort, to show 
that there was any actual legal necessity for such 
a course, but that it must be made out by the 
party challenging the transaction that the course 
adopted was so detrimental to the interests of those 
who are interested as minors that it would be in- 
equitable to allow the transactions to stand. 
{Dawson- Miller, C.J. and Foster, J.). Danoal 
Ram V. JAIMANGALSURAN. 95 I.C. 1081 = 

9 Fat. 480=1926 P.H.C.C. 195= 
A.I.R. 1926 Pat. 364. 


— Family arrangement — Minors bound. 

Dispute regarding management of family 

trust referred to arbitration by all adult members 
of the family— Award is binding oven on the minor 
members of the family who were then alive in the 
absence of fraud: 17 Cal. 557, Foil. {Krishnan and 
Venkaiasubba Rao, JJ.)- KESHAVA RAO v. 

NATHRAVATI. I.C- 837 = 

S I R 1928 Mad. 200. 


—Family arrangement — No bona fide dispute. 
2^0 family arrangement if there is no bona 

fide dispute. 

Where under a deed of settlement between a 
Hindu widow and her daughters, the latter got 
some properties which they purported to alienate. 

Held, that during the life of the widow, the 
daughters had no manner of right to the proper- 
ties, that there could be no bonafide dispute 
between the mother and the daughters in respect 
of tho property, that therefore it was not a family 
aiiangoment binding on the grandsons when they 
Werno enlilled to succeed to the properties. 
K--ijencer and Devadoss, JJ.). JOGA 
SALLEXYA PATBUDU. 69 LC. 389- 

16 M. L.W. 782= A.I.R. 1923 Mad. 168. 


HINDU LAW- Family arrangement— Valid'.. 

arra<igement. 

-Family arrangement— No transfer. 

1 — )/idow and brother of the last holder— Each- 

taking a share under family arrangement — No frans- 
fcr. 

Wherever doubts and disputes have arisen with, 
regard to the rights of difierent members of the 
same family, and fair compromises have been en- 
tered into to preserve the harmony and afleotion 
or to save tho honour of the family, those arrange- 
ments have been suste.ined by the Court even 
although they may rest upon grounds which would 
not have been considered satisfactory, if tho trans-- 
action had occurred between mere strangers. 

There was a contest between a widow and the- 
brother of her deceased husband for possession of 
the family estate, that dispute was settled by a 
definite arrangement, under which the widow ob- 
tained absolute title in a fractional share of the 
estate. The widow claimed that as her own pro- 
perty and more besides in her right, and. in con- 
sideration of her being allowed to retain that as an 
absolute property, she gave up her claim to the 
remaining property. Tho other party, on his side, 
consented to the widow retaining the one anna 
share in the village in question on the latter giving 
up her claim to the remaining property, 

Hrld,that such a compromise was a legal and 
enforceable one as it was nothing more than a- 
family settlement in which each patty took a share 
of the family property by independent title and it 
was not a transaction to which 8. 6. T. P. Act, would 
applv: A.I.R. 1921 All. 248 ; A.I.R. 1923 Bom. 276; 
A.I.R. 1918 P.C. 70 and A.I.R. 1914 P.C. 44, Foil.] 
A.I.R. 1927 Nag. 312 and A.I.R. 1921 Bom. 440, 
Dist. {Findlay, J.C.). GVLJAHv. MohanlaD. 

108 I.C. 440=11 N.L.J. 70. 


The deed of compromise did not expressly 

purport to transferor convey anything. The widow 
was to have the lands for a certain limited in- 
terest. This interest was less than that of a Hindu 
widow’s estate, which she claimed, but it was 
more than the bare right to maintenance which 
was all the minor was prepared to allow her, 

HeW, there was no such “transfer” here as ia- 
montioned in 8. 10. {Marten and Fawcett, JJ.). 
BASANGOWDA VlBUrAXOOWDA V. Ibgowadati 
KALLANGOWDA. 73 I.C. 196 = 

25 Bom. L.R. 293 = 47 Bora. 597= 
A.I.R. 1923 Bom. 276. 


—Family arrangement- Stranger- 

Family arrangement is not possible where one 

party to is a stranger. 

Where the defendant isa perfect stranger tothe 
family, he cannot he iu possession of tho family 
property under a family arrangement. A family 
arrangement pre-supposes a claim by some member 
of the family to part of the family property, which 
is settled by an arrangement between the members 
of the family recognising the claimant’s real or 
supposed rights. There can be no question abcut 
this in a case where a stranger is in possession of 
part of the family property. {Baker, 

LALLU PRASAD V.BABULAL. 76UJ. 218* 

1 T R 1094 Natf. 214. 


Family arrangement — Valid arrangement. 

Setthment between widow and her deceaseds 


lusband’s separated brother blaiming, under wilt, 
aer husband’s estate-Widow getting a 
jstate for life with no power of fthenation^Bjrosner? 
lahing remaindet absolutely. 
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HINDU ““ Family arrangement — Valid 

arrangement. 

Held: that there was nothing in law to prevent 
8Uoh a eettlemont from coming into operation. The 
reveiaionaty estate in the brother which had the 
character of a mere spes succession^ was convert- 
ed into an absolute estate in remainder, which 
could be sold in a decree against him: A. I. R. 1922 
P. 0. 356; A. I. R. 1925 P. 0, 27*2 and A. I. R. 1922 
Oodh 286, Foil. {Wazir Hasan and Raea, JJ.). 
OHINTA ram V. RAM SAMUJH. 99 I. C. 500= 

3 O.W.N. 767. 


Right of survivorship given up—Transaclion 

is valid. 

Where the document embodied a mutual bargain, 
supported by legal consideration, by which each 
party gave up the possibility of bis surviving his 
brother, with the consequential financial advan- 
tage in that case, in consideration of obtaining for 
his wife a far more assured monetary position 
than she would otherwise have had, as the widow 
of a deceased Hindu member of a joint family, 
Held, the transaction is valid and binding. 
{Meats, C. J. and Banerji, J.). LAXMI CHAND v. 
Mussammat Anandi. 71 1.C. 674= 

21 A.L.J. 73 = 45 AH. 245 = 4 L.R.A. Civ. 306= 

A.I.R. 1923 All. 109. 

-out. 

Abaolate estate. 

Oonstruction. 

Death bed. 

Father’s power. 

Forraalities. 

Law applicable. 

Objects of. 

Powers of donor. 

Presumption. 

Proof of. 

Revocation. 

Widow. 

MiBcellaneonB. 


—Gift— Absolute estate. 

— ^ — Oift to widow of pre deceased son — Ho deed i 
evidence^Nature of donee's interest — Absolute it 
terest held to have been gifted. 

When a property is given to a person whethe 
that person is man or woman the grant must b 
taken to be an absolute grant. If a person saysi: “ 
give this property to a particular woman ” there i 
Hindu Law which limits that grant t 
the life time of that particular woman. 

^ A Hindu having no son or adopted son made 
gift of a plot of land to the wife of his predecease 
son because she wanted to be maintained. Ther 
was no document evidencing the gift from whio 
the precise nature of the gift could be construed. 

Seld, that the gift was of an absolute Interest 
The gift could not be in lieu of maintenance as th 
donee was not a person who would be entitled t 
claim maintenance and the gift to her stood on th 
same footing as a gift to a stranger : 24 W. R. 89 
and SO All. 84 (P. 0.), Rel. on. {Mukerji and Mittei 
JJ.). (8BEBPATI) BHU8AN MONDAL v. SABBE' 
WAB MoNDAL. 34 C.W.N. 409: 

A.I.R. 1930 Cal. 471 

—— A Gujar, made a gift with all rights to 
Gnjar widow " bahamah toajah words whio 
.ffiean literally “ with all causes ’* but which oa 
^^y be taken to mean “ vrith all rights.” 

gift created an absolute estate. (iSfiMrj 
SlHGH HlM<nA. 651.0.668= 
«dCa q A A.I.R. 1928 All. 281 


HINDU LAW-Gift— Constpuotion. 

— Gift — CoDstruction. 

Wife to hold from generation to generation — 

No other person to have power of interference— Full 
piroprietary rights including rights of alienation held 
to have passed to wife. 

If the donor does not confer upon the lady ex- 
press power of alienation, such power may never- 
theless be deduced from the terms of the gift if the 
words used are sufficient to confer upon her abso- 
lute ownership, unless the oircumstanoes or the 
context show that such absolute ownership was not 
intended. There is no magic in the use of any 
particular word or form of words ; the document 
must be construed as a whole and its fair import 
deduced in the ordinary way and if the oonolusion 
come to is that it confers the estate out and out 
with no reservation the right of alienation will be 
included just as much as any of the other incidents 
of ownership, and just as much where the gift is to 
a female as where it is to a male. 

A sonlesB Hindu gifted his property to his wife 
in the following terms that “ with a view to safe- 
guard the aforesaid property, I. while in the enjoy- 
ment of sound health and unimpaired intellect, 
without reluctance and coercion, have speoifically 
gifted the zamindari in the aforesaid villages 
with all the original and accreted rights, cultivated 
lands Seer, Saer, Jalkar, bankar and all the rights 
held by me to my wife, and I do hereby covenant 
and reduce to writing that the said lady shall, gene 
ration after generation, remain in possession and 
enjoyment of zamindari haqiat in the said villages 
on payment of the Governmeot revenue. Now after 
the execution hereof, if I or any one of my heirs and 
co-sharers lays any sort of claim to the aforesaid 
property against the donee, the same shall be deem' 
ed false and untenable. With the exception of the 
lady donee, no one else shall have any power of in- 
terference and meddling with regard to the gifted 
property.” 

Held, that reading the deed as a whole it must 
be construed as conferring upon the wife an abso- 
lute, i.e., alienable and heritable estate in the pro- 
perty : 7 Cal. 304 (P.C.) and 24 Oal. 884 (P.O.), 
Ref.\ A.I.R. 1928 Oudh 203, A£ir. {Other ease'law 
considered.) {Sir Qeorge Lowndes.) JAGMOHAN 
SINGH V. PANDIT SRI NATH. 

A.I.R. 1930 P.O. 253 (P.G.). 

' Oift to daughter and after her death to her 
male heirs— Her heirs take independently and nof 
through her—Tiuy take absolute estate— Heirs not 
living at the date of settlement would be excluded. 

The settlement in relation to her provided : ” As 
to one quarter of the said rents, dividends and 
profits upon trust to pay the same to my daughter 
Erishnabai during her life for her sole and sepa- 
rate use and after her death in trust for the male 
heirs of the said Erishnabai share and share 
alike.” The settlor died and then Erishnabai 
died after him, leaving six sons, all of whom were 
living at the date of the settlement. The heirs of 
the settlor contended that the limitations in favonr 
of her male heirs after her death were contrary to 
Hindu Law and void, and that in oonsequenoo 
there was a resulting trust in favour of the settlor 

HeW, that the true interpretation of the settle- 
ment was that th© persons who answer the desoxip- 
tion of male heirs at the date of Eiisbnabai's deaUk 
were the persons in whose favour an independent 
gift was made, that the male heirs of Erishnabai 
did not take by inheritance from her but that hv 
operation of the Hindu Law there would he exelud-- 
fid from that class people ."who were not living t?hen 
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the deed was executed and that the estate confer- 
red on such heirs was an absolutele estate. (Lord 
Biukmasler.) ilADHAVRio GANPATEAO DESAI v 
Bhalabhai Raghunath agaskar. 

107 I.C. 119 = 52 Bom. 176=55 LA. 74= 
47 C.L.J. 198=30 Bom. L.R. 282 = 
27 M L.W. 400 = 28 A.L.J. 660= 
32 C.W.N. 925 = A.I.R. 1928 P.C. 33 = 

54 M. L. J. 245(P.O.). 

Life-estate with powers of disposition can be 

oreated—Deed — Construction. 

There is ample authority in this country as well 
as in England for holding that there may be a life- 
estate with powers of disposition. 

Where the adoptive mother entered into an 
agreement which provided “ I have, therefore, 
henceforward given all the property belonging to 
my husband as per the schedule below, to my 
adopted son 5, the said S, shall therefore enjoy the 
said property with all the rights; the remaining 
property shall be enjoyed independently by myself 
alone and that the property which remains after 
being utilised by me during my life-time shall be 
enjoyed after my death by the said S.” 

Held, that the mother intended to reserve to 
herself a life-estate with full powers over the cor- 
pus during her life and as to whatever property was 
left the adopted son was to succeed. {English and 
Indian case-law discussed) {Krishnan and Odgers, 
JJ ). Venkata Chandi Kamba v. Venkata Rao. 

105 I.C. 775 = 1927 M.W.N. 215 = 
A I.R. 1928 Mad. 39=53 M.L.J. 557. 

"Donees, wives of the donor, to be responsible 

for loss or gain ” — No power to alienate — Only limited 
estate conveyed. 

Where a deed of gift stated that the donor 
had made a gift of the property with all its in- 
herent and adventitious rights to his wives <?and N 
in a certain proportion and that the donor had 
withdrawn his possession and had put the donees 
in possession, and the deed finally provided that 
the donees, while in possession and occupation of 
the gifted property, would be “responsible for loss 
oc gain” and that neither he nor his heirs shall 
have any claim whatsoever with regard to the 
subject-matter of the gift and finally there was a 
declaration that the donees would have no right to 
alienate the property. 

Held: that the wives took nothing more than the 
limited estate peculiar to Hindu females. {Lindsay 
and Sulaiman, JJ.). JAVITBI v. GendaN SiNGH. 

102 I.C. 167=49 All. 779= 
23 A.L.J. 500= A.I.R. 1927 All. 767. 

Gif t for maintenance — long as donees live 

reversioners not to claim — Limited estate is conveyed. 

Where the sole surviving male member of a 
family, having dependent on him his brother's 
widow, a daughter’s son and the widows of two pre- 
deceased sons of his own, executed a deed under 
which he made a grant of a share in one village to 
a daughter’s son and shares in two other villages 
to his deceased brother’s widow and then granted 
the shares in all the other villages together with a 
house to his sons’ wives in the following words : 
“The rest of the shares and the house I have given 
to my sons’ wives on this condition that the said 
widows should remain in possession of the proper- 
ties given to them and should maintain themselves 

with the profit thereof My sons’ wives and my 

younger brother’s wife should remain in posses- 
sion of their shares which I have given them for 
their whole life and on the death of one of the 
sods’ wives the other shall get her share also. In 


HINDU LAW — Gift— Consiraotlon. 

short, so long as the three Musammats are, or any 
of them is, alive, none of my reversioners shall 
have a claim to their shares. 

Held: that the grant of the entire property to the 
sons’ widows was as life-interest to the ladies and 
not a widow’s estate. {Banerji, J.). TlRLOKI 

Nath V. Emperor. 100 1 C 381= 

7 A. I. Cr. R. 194=8 L. R. A.’cr. 22 = 
28 Cr.L.J. 30i = A.I.R. 1927 All. 742. 

Will in favour of two persons^They take as 

tenants-in-common. 

\\ hen a deed of gift or a Will is in favour of two 
persons without any definite specification of the 
extent of their shares, they take as tenants-in- 
common and not as joint owners. 

The principle of joint tenancy is unknown to 
the Hindu Law except in connexion with the joint 
Hindu family; 33 All. 665; 26 Bom. 445 and 
39 P. R. 1909, Rel. on. (ShadiLal, C J. and Agha 
Haidar, J.). Mt. Jio v. JiT. RUKURAN. 

100 I.C. 54 = 8 Lah. 219=28 P.L.R; 78= 

A.I.R. 1927 Lah. 126. 


Donees members of joint family— Joint tenancy 

— If created. 

Where the deed of gift does uot specify the 
shares of the donees, and beyond stating that the 
land is gifted to the two donees who are members 
of the joint Hindu family, does not in any way lay 
down any conditions as to the future enjoyment 
of the property. 

Held: that the gift does not create a joint tenancy 
so as to entitle one donee to succeed to the rights 
of the other by right of survivorship on the death 
of the latter. Case-law considered. {JaiLal.J.). 
JOWALA Ram V. MT. CHANDAN. 96 I.C. 751 = 

A.I.R. 1926 Lah. 677. 

Brothers take under a gift by mother’s 

mother as tenants-in-common and not as joint 
tenants. {Kinkhede, A.J.C,). JiT. JiBABAI v. 
MT. RamDULARIBAI. 89 I.C. 991 = 

A. I. R. 1926 Nag. 48. 


•Gift to woman — Words indicating absolute 


estate are not affected by sex of the grantee. 

Per Dawson-Miller, C. J. — There is nothing in 
the Hindu Law which prohibits a woman, whether 
wife or widow, from acquiring an absolute estate in 
property including the power of alienation. If 
words of grant are used importing the transfer of 
full proprietary rights, then efieot must be given to 
them irrespective of the sex of the grantee. It may 
appear, however, from the context or from the sur- 
rounding circumstances that a limited power of 
disposal was intended to be conferred, even where 
an estate of inheritance is granted. Where ambi- 
guity exists in the document itself, or where the 
words are not of sufficient amplitude to confer full 
powers of alienation, it is legitimate to assume 
that the grantor had in mind the ordinary dis- 
ability which the Hindu Law attaches to a woman’s 
rights over property, and this may be considered 
in determining the intention even where an estate 
of inheritance is granted. But whete^ words ate 
used which in their context express an intention of 
transferring full rights of ownership, the other 
principles of interpretation are of minor importance 
and should not be allowed to restrict the natural 
meaning of the words. {Dawson-Miller, 0,J, on 
diffcTcttcB bstwesH DdSf J* and J-)* HiTBN* 

DRA Singh Vs Rambswab Singh. 88 I.C. Ill- 
87 I.C. 849=4 Pat. 810=6 P.L.T. 634= 

A.I.R. 1929 Pat. 625. 
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RINDn LAW— Gift*Conetraction. 

• — ^ — Gift to be construed with due regard to 
Sindu notions and wisJies. 

• Per JD<is, J.— In construing a deed of gift by a 
Hiodu to his wife the Court is bound to proceed 
on the assumption that a Hindu knows that, as a 
general rule, women do not take absolute estates 
of inheritance which they are enabled to alienate. 
This does not mean that, where there are words of 
sufficient amplitude conveying in the terms of the 
,gift itself the fullest rights of ownership, including 
the power to alienate, the Court will refuse to 
construe the deed of gift so as to deny to the donee 
the right to alienate. But that, in construing a 
-deedofgi/t executed by a Hindu husband in 
favour of his wife, the Court would be right in 

leaning towards a construction, which is in con* 

■^nance with the ordinary notions and wishes of the 
Hindus with respect to devolution of property and 

in harmony with the law by whioh the patties ate 

governed. 

The ordinary notions and wishes of Hindus are 
well known and have been recognised by the 
-Judicial Committee. J ^ 

Per Foster, — The Courts should examine the 
documents of transfer with the eye to the ordinary 
Hindu s inclinations ; he does not usuallv intend 
•to m^ako a wife absolute owner by a deed of transfer. 

to the earlier interpretations of this rule of the 

Privy Council the Courts went almost so far as to 

import a strong presumption that the grantee was 
to receive a limited estate, and it was held that 

flomcthing express is necessary to exclude what is 
tacitly implied, Expression /acit cessare taciturn. 
But the rule adopted in modern times is that if by 
a oonstruotiou of the document the grant of an 
Absolute estate can reasonably be extracted, there 
48 no need lo insist on an express and distinct grant 
of an absolute eetate, Ezpressio corum quae insunt 

words are not essential : 
the fact thattho donor is a Mithila wife is not 
lundamemal • it is to be seen whether the words 
aroof sufficient amplitude to convey an absolute 

1922 P.C.80. Foil. {Dawson-MiiUr. 

■c.j. on difference between Das and Foster, JJ) 

Hitehdba Singh v. Rameswab Singh 

871.0, 849=88 1.0. 141=4 Pat. 510= 
® 6M=A.I,R. 1925 Pat. 625. 

•absolutl^filfaf*^* legatee’s wife was given an 

daughters of the 

gopistioto the interest of his wife the 

NAEAIN V. MT. 
SUMABNI Kuar 79 j.o. 389=46 All. 439 = 

/x Ai . 342=A.I.R. 1924 All. 731. 

S Sir "r - 

ing to ou* religion and you have been givm in 
^option by your natural mother of her frfe ^11 

according to Danrra- 
<nngrah on hfargaehiish Sud 2nd ehaka isifl V/^« 

Ve clothed with .11 the 

cicala oontlmie 

I Sill ’^0“ me 

w paw a tfalihpatxa in yonr favour and so I have 


HINDU LAW— Gift — Fopmalltles. 

passed it. The property is given to the fall owner- 
ship of Ramaswami, 

Held : that the iutention of the donor was to give 
the property to R as his adopted son capable of 
inheriting in the same way as a natural bom son 
and that since the adoption was invalid the gift 
also failed and could noc take fflect. (Afacleod, C.J. 
and Crump, d.). KallyantAI FATHER APPA- 
SWAMI DHABITAR t». SHIVAPPA Nagappa 
HARGAPUR. 76 I.C. 405= 

A.I.R. 1924 Bom. 316. 

' 'Jo waste gusari ke digayi” conveys limited 
estate; 34 All. 234. Disf. {Scott’Smith and 
Brasher, JJ.). MT. Malan u. KtSHORE OHAND. 

71 I.C. 833= A. I R. 1923 Lab. 17, 

Donor to get bach proxterly if he returned from 

Fort Blair — Condition is en forceable. 

Where a transfer deed by a person under sentence 
of transportation provides that the property con- 
veyed shall go to transferee and pass to his heirs 
in the ordinary course of inheritance subject to the 
single contingency that if the plaintifi returns, it 
will go back to him. 

Held, the clause providing that in the event ot 

the plaintifi's return all the properties shall revert 

to him, is legal and enforceable equally upon 

transferee and upon his heirs : 6 M I. A. 555 ; 

16 Cal, 383; 9 M.I.A. 136, Foil. {Krishnan and 

Venhatasubba Rao, JJ.). VENKATARAMA AIYAR v. 

AlYASAMt AIYAR. 61 I.C. 673= 

1922 M.W.N. 657=16 M.L.W. 552= 

31 U.L.T. 463= A.I.R. 1923 Had. 67= 

^ 43 U.L.J. 340. 

—Gift— Death bed. 

The principles of the Mahomedan Law of 

Marz-ul maug are not applicable to the Hindu Law. 
Under the Hindu Law a deed of gift made by a 
person during disease is valid. (Duiol, J.C.). 
Sat naeain v. Krishna d.att. 87 1 C. 900= 

12 O.L.J. 275=2 O.W N. 243= 

, A.I.R. 1925 Oudh 383. 

— Gift— Father s power. 

^ Gift of Rs, 15,000 out of estate worth a 
lao is excessive aad if made out of caprice, cannot 
be upheld. {Kotval, Offg.J.C. and Prideaux, A.J.C.), 
MUKUNDRAO V. WAMAN RAO. 98 I.C. 653= 

. A.I R. 1927 Nag, 97. 

Gift of joint family proprety even within 

the limits of the donor’s share is illegal— Reason* 
able gift by father is allowable in favour of daughter 
but not of widow or mother. {Coutls-Trotier, 
C.J. and Ramesam, J.). M. SOBBArao t>. Ademma! 
83 I.C. 72=20 M.L.W. 440=1924 M.W.N. 680= 
A.I.R. 1925 Mad. 60=47 M.L.J. 465. 
Gift of money lo daughter is valid if rea- 
sonable. 

Where a father made a gift to his daughter of 
a sum of Rs. 5,000 and a usufructuary mortgage. 
Held, the father has undoubtedly the power 
under the Hindu Law of making withlu reason- 
able limits, gifts of immovable property to a 
daughter. Similarly, gift of sums of money if 
reasonable, will be upheld. (Afr, Ameer Ali.) 
Baualinga ANNAVI V. NABAYAN ANNAVI. 

68 I.C. 451=43 Mad. 489=1922 M W H 399 — 
2?J=26C.W.N.929 =20 A.L.J.'ssgs 
49 I.A. 168=24 Bom. L.R.1209=16 M.L.W. 639= 

87 C.L.J. 16= A.I.R, 1922 P.0. 291= 

43 M.L.J. 428 (P.Q.L 

-^Ift-Formalltlea. 

—-—Delivery of jsossession not necessary. 

It 18 not esB^tial that possesBion of the gifted' 
property should be - aotuaUy tranaferrad from Sift 
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donor to the donee especially when the latter is a 
minor and is living with the former. But before 
such a gift can be upheld it must be established 
that there was a real and bona fide intention to pass 
title and that from the ‘date of the transfer the 
donor was holding the property in trust for the 
donee. (Tek Ciiand and Agha Haidar. JJ.). 
SURWAN DAS V. MANSA Ram. 119 I.C. 271 = 

11 L. L. J. 437 = A.I.R. 1930 Lah. 145. 
Credit entry in accounts in favour of grand- 
daughter— Donor not rendering accounts — Donor 
manipulating accounts as she liked — No gift to grand- 
daughter. 

One B. an Agarwal Jain, credited certain sums in 
her account books in the name of her grand-daugh* 
ter ilf, who was a minor, at the time of adopting a 
son to herself and that of son’s marriage. The 
said sums were not deposited by M with B after 
M had received them from B. Although loans were 
made from B’s money to the debtors and the inte- 
rest from the debtors was credited in B’s account 
books in Af’s name. 3f was not charged with any 
commission. No accounts were rendered and no 
correspondence passed. 'Whenever B wanted, she 
manipulated the account and transferred amount 
as she pleased, 

Held, that although among the Agarwal Jain 
community there was a practice on the occasion of 
adoptions and marriages to make money presents 
to relatives on a munificent scale still B did not 
make herself the bailee of 3f by an unequivocal act 
which may change the character of her own conti- 
nuous possession. The sums, therefore, never 
formed the subject of a completed gift. {Viscount 
Sumner.) HARIBAM SEBOWGEE v. ■^rAD.\N GOPAL 
BAGLA. 114 I.O. 565=1929 A. L- J. 406 = 

49 C. L. J. 335=33 C. W. N. 493 = 
31 Bom. L. R. 710=1929 M- W. N. 422= 
30 M.L.W. 835=A.I.R. 1929 P. C. 77 = 

57 M. L. J. 531 (P C ). 

The Hindu law in case of gifts has been 

expressly abrogated by S 129.T. P. Act and a gift to 
a sentient being under Hindu Law must be made 
in accordance with S- 123, T. P Act. (Kuheant 
Sahay and Jaynes. JJ ). DEBT Sarax KOIBI v. 
Nandalal Chaubet. A.I.R. 1929 Pat. 591. 

Where the father makes a gift in favour of 

his minor son and as the guardian of the donee, 
gets donee’s name mutated in his place, that 
constitutes a valid acceptance of the gift on donee s 
behalf. {King, J.). KRISHNA PAL SiNGH v. SRI 

RAJ KAUR. 104 I- c. 299 = 1 L. J- 97- 

A.I. R. 1927 Oudh 278. 

Delivery of possession is unnecessary but accep- 


HINDU LAW— Gift-Law applicable. 


tance by donee is essential. 

Delivery of possefsion is not essential tor 
(16 All. 185; 27 Bom. 31; 21 P. L. R. 3901; 
52 P.R. 1908, Foff.). But there must be acceptance 
on the part of the donee. Where there is 
the mere fact that mutation is not made »» ^he 

donee’s name does not ‘^validate the gft. (Sco« 

Smith and Harrison. JJ.). 648' 

KIRPA ram. 89 I.C. 326=A.I.F. 1925 Lah 648. 

Assuming that delivery of pojsf smn was 


essential under the Hindu Law to 
of immovable property, that law has been 
by S. 123 of the Transfer of Property Act in cas 
where the instrument of gift has been /^jSister^ . 
S C P L R 37 and 5 C.P.L.R. 68 , Overruled. {Baker, 


Acceptance is necessary — Acceptance of the deed 

oj gift is prima facie evidence of the acceptance of the- 
gift. 

Under Hindu Law express acceptance is neces- 
sary for the completion of a gift even assuming that- 
under Hindu Law acceptance of gift by the donee- 
may be presumed. 

Until he signifies his dissent, the Court must be’ 
satisfied that there was acceptance by the donee be- 
fore it can give effect to a deed of gift relied upon 
by a party to the suit. Acceptance of a deed of gift- 
is prima facie evidence of the acceptance of the gift 
but the donee’s whole conduct concerning the ac- 
ceptance has to be carefully scrutinised in order to> 
determine the question whether there was an accep- 
tance of the gift in fact. The two points ought to be- 
very carefully considered by the Court whenever a 
question of acceptance is raised, viz.. ( 1 ) whether 
the donee is in possession of the deed of gift and. 
( 2 ) whether he is in possession of the properties 
gifted. (Das and Ross, JJ.). JAMUNA Pbasad v. 
SHEORATI KCEB. 78 I.C. 469 = 

A.I.R. 1925 Pat 251. 

Gift for religious purposes need not be tn writ- 

A dedication of a small portion of the joint Hindu* 
family lands to an idol of a temple by the father or 
manager of the family on the occasion of the 

funeral of the deceased member is not by the law 
of India required to be in writing and is valid apdi 
binding on the other members of the f«i“i*y 
as a gift ordained 'for pious purposes’ ; 24 Mad 440 ; 
37 Cal. 128, Foil. {Prideaux, A.J.C.). 'T’lTHAL DAS- 
MARWARI V. GOMA. 79 I.C. 173 = 

20 N. L. R. 60= A.I.R. 1924 Nag. 254. 


The question as to delivery of possession 

being required under the Hindu Law to validate a 
sift can arise only between the donor ard the 
donee and cannot be raised by at bird party. 
11 C.P.L.R. 11 and 11 Cal. 121 (P.C.). Foil.- 
{Hallifax, A.J.C.). MT. K»*ISfTNABAI DEBI 
SINGH. 71 I.C. 409= A.I.R. 1923 Nag. 195. 

Under the law as it existed before the enact- 
ment of the Transfer of Property Act 
tion and registration of a document was nofc 

sufficient to create a trust To 
there must be a transfer of ownership the 

donor to the donee. {Hears, CJ and Bayierj%, 
J.). RAM DHAN V. PBAYAG NABAIN. 

62 I.C. 862= 43 All. 503= « A L.J^ 

—Gift— Law applicable. 

In respect of family property ^^du Law 

recognises no perpetuities except in ^ 

cated to religious or charitable uses. 

Te^ell, C.J. and James, J.). ^rABHUSODAN de^ 
- KHESTABASI SAHU. 121 «2=8 PAt.^838, 

The doctrine of part performance, ybmh baa 

in certain English cases been applied to pre . 

settlements in consideration of “Y the time 
be applied to a gift by way of ^A^^^lap at the tim® 

of the marriage, which 

outcome of a contract : AXR ^^28 All. ’ 

(Sen and Weir, JJ.). L J 944= 

ANMOL SINGH. 117 LC- 699. 

Gift of an estate -Statute with regard to 

estates applies. , . * 3 ^ o£ 186 » 

OHfer— Conditions laid do'^J^ /..gatate” 

are the only conditions Tf^vg^^conditions are 
property by ataluqdar and no special 

L<^ 8 sary for the validity of snoh-a- gift, as SEO f 
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HINDO LAV— Gift— Objects of. 

laws override general laws. Therefore, the validity 
of the gift by a taluqdar of •' estate” property 
should be determined with refereoce to the special 
provisions in Act 1 of 1869 and without reference 
to the general provisions of Hindu Law or of the 
Transfer of Property Aot. {King, J.), KiSHNA PAL 

Singh v. Sbi Raj kuar. 104 1.C. 293- 

1 L.C. 97=i.I.R. 1927 Oadh 278. 

>-Glft— Objects of. 

- . - -A gift to a person not in existence at the 
time is invalid according to Hindu Law. {Scott- 
Smith and Harrison, JJ.). BHAGWAN SiNGH v. 
EibfaBam. 89 l.C. 326- A.I.R. 1925 Lah. 648. 

—Gift— Powers of donor. 

Donor can bestow absolute estate and add 

defeasance clause— Consent of donee unnecessary 
for validity of the clause ; 16 Cal. 383 (P.C.) and 
9 M.I.A. 123 (P.C.). Foil; 24 Cal. 834 (P.C.), Dist. 
(Sc»t and TFeir, JJ.). HiRA MANI SiNGH o. 
ANMOL SINGH. 117 l.C. 351 = 26 A.L.J. 944= 

A I.R. 1928 All. 699. 

Oift to nephew cr son — Oift to daughter or 

daughter‘in-law — Difference between. 

Cases of gifts to a daughter or a widowed 
daughter-in-law having some sort of a moral claim 
on the donor stand on a much higher footing than 
the sons of a separated brother, at least so far as 
the question of the quantum of the gift is concerned. 
A gift that might be reasonable in the case of 
either of these persons may be unreasonable in the 
case of a nephew, or possibly even a son: 
85 Mad. 628, Eel on. {Kotval Offg. J. C. and 
Prideaux, A.J.C.). MUKUND Rao v. WAMAN Rao. 

98 l.C. 652= A.I.R. 1927 Nag. 97. 

—Widow, full proprietor— Gift subject to usufruct 

during her lifetime « valid. 

A Hindu widow who is the full proprietor of im- 
movable property, can by a registered document, 
duly signed and attested, validly make an im- 
mediate gift of it, although she reserves to herself 
the enjoyment of the usufruct or profits of a part 
of the property for her life-time and without 
retaining any power of alienation over it. [Mears 
C.J., Piggott, Gokul Prasad, Kanhaiya Lai and 
Sulaman, JJ.). LALLU SlNGB n. Gdr Nabain 
68 l.C. 798=45 All. 115=20 A.L.J. 744= 

A.I.R. 1922 All. 467 (F.B.). 

— Gift— Presamption. 

—English presumption of advancement does not 

apply tn India. 

The English Law presumption, of the wife’s 
advancement does not exist in the Indian Law, but 
on the contrary the presumption here, is that, where 
a document is taken in the name of a man and his 
wife, the former providing the money, the traneao- 
tion 18 , 80 far as the wife 18 concerned, benami for 
^•huBband. The mere fact, therefore, that money 
was deposited in the name of the wife does not 
justify a presumption that she was the benefloial 
owner of the money: A.I.R. 1925 P.O. 81 Rel om 

W PAEVATHI AMMAL V. 

M. R, SiVABAlIA Iyer, 0^ J ^ 998““ 

-—The presumption which appli^^nlfh^oase 

Rff ® only a 

me-«Btate is acquired, does not necessarily vro^ 

AJ.R. 1933 Mad, 207 
wd 16 Mad. 466 (P.C.), Bel on. (Findlay, J.O, and 

JUdenatTf A.J.O.}t Bam Lal v, Imdbajbaj Sikgh 

V i , 102 I. G. 788=10 N. L. J. 146= 

. I r , . ‘ A. I.R. 1927 Hag. 278. 


HINDU LAW— Gift— Widow. 

— Gift — Proof of. 

Au oral gift must be established by satisfac- 
tory oral evidence. (A<ia77iian<j/)as, JJ.). RamESH- 
WAR narain Singh v. Rani Reknath Koebi. 

67 l.C. 451= A.I.R. 1923 Pat. 165^ 

— Gift — RSTOcation. 

Conditional gift — Gift can be revoked if con- 
dition not justified. 

Under Hindu Law, if a person makes a gift to 
another in expectation that tbe donee will do moro 
work in consideration of the gift, it follows that if 
the donee failed to do that which it has conditioned ' 
he should do, gift is revocable ; 5 N.W.P.H.C.R. 5,. 
Bel on. (Sen 07id Niamalullah, JJ.). BALBHADAR 
Singh v. Lakshmi Bai. 1930 A.L.J. 623= 

A.I.R. 1930 All. 669. 

-Gift-Widow. 

sc/ioof— Gt// by husband to wifefor- 

consideration, conferring absolute estate — Wife takes 
absolute estate. 

Under the Mithila Law a simple and pure gift, 
by the husband to the wife does not convey to her- 
absolute ownership and she takes it only for her- 
life without any right of alienation unless power- 
of alienation is expressly conferred on her. 

Where a gift by a husband to his wife was 
one for consideration and provided; “The said. 
Musammat should have and hold possession of the 
gift properties and enjoy the produce thereof 
generation after generation, and I, the executant, 
and my heirs and representatives neither have nor 
shall have any demand or dispute with respect to- 
the gift properties or the consideration thereof ag. 
against the said ^lusammat, her heirs and re- 
presentatives. Should I, the executant, my heirs- 
and representatives make any claim or put for- 
ward any demand in respect of the gilt properties- 
or the consideration .thereof the same shall be- 
deemed null and void, 

Held: that It was clear that all the rights ot 
ownership were actually conveyed to the wife t 
A.I.R. 1925 Pat. 625. Affir. (Mr. Ameer Ali.)- 
Hitendra Singe v. Rameshwab Singh Baha- 
dur. 109 l.C. 858=7 Pat. 600= 

55 l.A. 197=28 H.L V. 12= 

9 P L T. 295=32 C.W.N. 762= 
26 A.L.J. 652=46 C.L J. 83= 
A.I.R. 1928 P.C. 112=55 M.L.J. 6lS (P.C.)^ 

' Gift by husband to wife by a deed of gift — Her 
power to transfer must be determined by construction 
placed upon it. 

When a husband governed by the Mitakshara 
law makes a gift in favour of his wife, the property- 
transferred by gift becomes her stridhau and she 
would ordinarily have the power to transfer it* 
Suoh stridhan would descend by intestate succes- 
sion to her bbirs and not to her husband’s- 
heirs. But there are peculiar restrictions to the 
widow's right to transfer landed property if the- 
gift has boon made iu a particular fashion. There- 
fore, in order to ascertain whether the widow has- 
not the right to transfer the property, one must- 
look at the deed of gift and find whether full pro- 
periotary estate is conferred or not: 12 M. I. A. 448- 
ao AH. 81 (P.C.) ; A. I. R. 1916 P. 0. 20; A.I.R. 19a4- 
RO. 193 and A. I. R. 1922 P. 0.63, on 
(Stuart, C. J. and Basa, J.). Jaqmohan Sings 
e. Sri Nath. 107 I.O. 866=3 Luck. 8oa=^ 

« . .? O.W.N. 1=A.I.R, 1928 Ondh 203. 

^0 totfe—MUhila School-^ift may eon/lirr 

Sited i^/^*** iw’opwiy— UoiMirucfttm 
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Per Dau-son Miller, C. /.-Where the donor (a 
Hindu governed by Mithila School) made heba^ 
Ot/*c^ tohiswifeof his share in taluka Laheri 

with trees, fruit-bearing and non-fruit-bearing, 
and ahar and pokkar and reservoir and tank and 
katcha and pakka wells and sair and salt sairs and 

houses occupied by tenants and all his zimindari 
rights which up to now have (or has) been in his 
possession without the co partnership of any one,” 
and then recited that he had put the Mst. in pos- 
session and directed that by becoming possessed 
of the property she should spend the produce with 
sons, generation after generation and the declarant, 
his heirs and representatives, shall have no concern 
in demanding the subject of the heba or the con- 
sideration money from the Mst. or her heirs and 
representatives, 

Held, the words ” with sons, generation after 
generation” used in their context convey an estate 
of inheritance and the words zemindari rights and 
representatives (gaiwj moqaimiein) indicated right 
of alienation. 

Held, further that words directing the grantee 
to spend the produce would not affect the p^wer 
•of alienation. Such words are not uncommonly 
used in India in conveyances whi;h transfer an 
lieritable and alienable estate: 24 Cal. 834 (P. C.), 
Foil. {Dawson-Miller, C. J. on difference between 
Das and Foster, //.). HitbNDRA SiNOH v. 
Bameswab Singh. 88 I.C. 141^87 I.C. 849= 

4 Pat. 510=6 P.L.T. 634= 
A.I.R. 1925 Pat. 625. 

Estate when absolute. 

A Gujar, made a gift with all rights to a Gujar 
•widow " balmnah wajah” — words which mean 
literally ” with all causes ” but which can only be 
taken to mean ” with all rights.” 

Held, the gift created an absolute estate. (Stuart, 
J.). Abbey Singh v. Himta. 65 I.C. 653= 

A.I.R. 1923 AH. 234. 

Com-lrtwtion— Express words are not necessary 

‘to pass full estate. 

It is not the law that in the case of gift to a 
Hindu widow she has no power to alienate unless 
such power is expressly conferred. It is possible 
■^jy the use of words of sufficient amplitude to con- 
vey, in the terms of the gift itself the fullest 
rights of ownership, including, of course, the 
•power to alienate. (Lord Suckma&ter.) T. B. 
ilAMCHANDRA RAO V. A. N.S. RAMCHANDBA RAO. 

67 I.C. 408 = 45 Had. 320 = 
30 M.L T. 154=33 C.L J. 545 = 
16 M.L.W. 1=1922 M.W.N. 359= 
26 C.W.N. 713=20 A.L.J. 684= 
24 Bom. L.R. 963=49 I.A. 129= 
A.I.R. 1922 P.C. 80=43 M.L.J. 78 (P.C.). 

— Gift— Hiscellaneoas. 

The dedication by gift of a small portion of 

family property to an idol is not invalid. (James 
and ChatUrji, JJ.), HarihAR PRASAD v. Gdru- 
ORANTHSAHEB. 11 P.L.T. 658. 

Gift by limited owner is valid and bvndxng 

'Until it is set aside by next reversioner. 

An alienation by a limited owner is valid and 
binding until it is set aside, at the instance of the 
mext reversioner. It is merely voidable and there- 
fore remains valid until the person who has aright 
“to challenge it exercises that right. Where, there- 
fore, in a joint Hindu family the person, who has 
A right to challenge the gift, is the husband of the 
^OQoOi who gives his express assent to the giit, 
'the donee obtains an absolute title to the property 
(gifted to bet by her father-in-law and accordingly 
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the property does not become available in execution 
of a decree for debts against the husband* 
19 Cal. 123 (P.C.) ; A.I.R. 19-24 All. 51; 23 O.C. 23#: 
106 I.C. 816; A.I.R. 1922 Mad. 112; A.I.R. 1928 Lah. 9* 
A.I.R. 19-23 Mad. 46 and A.I.R. 1924 Oudh ISsI 
Rel. on. (F/orde and Johnstone, JJ.). Mt PIARI 
V. KISHOBI Rawanji. 122 1.0.734= 

A.I.R. 1930 Lah. 223. 

Gift by father to son — Nemo allegans turpi- 

tudineui suam est audiendus — Ajjplicability of the 
maxim. 

Father made a gift in favour of his minor son. 
During the donee’s lifetime the donor did or said 
nothing to suggest that the gift was fictitious. On 
the contrary, all his acts and statements tended to 
show that he intended to make a real gift. But 
when the minor donee died, it became convenient 
to the donor to ignore the gift and to claim that he 
remained all along owner of the estate and that 
the gift was meant only to enable the Court of 
Wards to take charge of the property. He also got 
a deed of relinquishment executed by the widow of 
the donee in his favour reciting that the gift in her 
husband’s favour was fictitious. 

Held that the maxim nemo allegans furpitudinem 
suam est audiendus would be applicable, and the 
donor or his representatives cannot be allowed to 
take advantage of his own wrong doing and deny 
that the gift was fictitious. (Eing.J.). KRISHNA 
PAL Singh v. Sri Raj Kuar. 104 I.C 299= 

1 L. C. 97 = A. I. R.1927 0ndh 278. 
- ■Voidable gift is valid until avoided, (Kotval, 
A. J. C.]. Bakaram V. Hiralal. 71 1.O. 39 = 

A.I.R. 1923 Nag. 96. 

—Impartible Estate. 

Accretions.' 

Alienation. 

Custom. 

Debts. 

Incidents of. 

Maintenance. 

Proof of. 

Rights of junior members. 

Separation- 

Succession. 

Miscellaneous. 

—Impartible Estate— Accretions. 

The produce of an impartible estate does not 

necessarily belong to and form an accretion to the 
original property : A.I.R. 1924 Pat. 451, Foil. 
(N R- Chatetrjee and Panton, JJ.). PrayAG 
KUMABI DEBI V. SIVA PROSAD SiNOH. 

93 I.C. 385=42 C L.J. 280= 
A.I.R. 1926 Cal. 1. 

Rent which has become due is produce of 

the impartible estate whether that produce has 
actually come into the hands of the o\raer 
or not. There is no distinction between realised 
rent and unrealized rent in this respect : 
A l.R. 1924 Pat. 451, Foil. (N.R. Chatterfee and 
Panton. JJ.). PRAYAG KUMABI DEBI V. SIVA 
PROSAD Singh. 93 I.O. 385=42 C.L.J. 280= 

A. I. R. 1926 Cal. 1. 

Moveable property cannot be incorporated with 

immovable. . , 

There can be no incorporation of movable pro- 
perties with an impartible estate. In order that 
there may be incorporation, the property ^ ® 

incorporated must be of the same ^ nature as the 
impartible property. If the impartible estate is 
immovable property only immovable property oaa 
be incorporated. Incorporation involves altering 
the ordinary course of succession. Thus the holder 
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of the impartible estate bj puiehasing a cow or 
a horse, for example, would be altering the course 
of succession to it by declaring his intention to 
incorporate it with the estate which is prohibited 
by law, {If.R. ChatUrjee and Panton, JJ.). Pra- 
YAG KUMART DEBI V. SiVA PBOSAD SINGH, 

93 I.C. 3SS= 42 C.L. J. 280= A.I.R. 1926 Cal. 1. 

■ •••Land Tenure — Ghatwali — Produce of imparti- 
ble estate is not necessarily accreiion^No distinction 
between realised and unrealised rents — Unrealised 
rents are liable to attachment in execution. 

The produce of an impartible estate does not 
necessarily belong to and form an accretion to the 
original property, and there is no distinction be- 
tween realised rent and unrealised rent. In the 
absence of any intention on the part of the late 
ghatwal to treat the produce of the estate as an 
accretion to the ghatwali estate, the unrealised 
rents are liable in execution to attachment and 
sale. (i)as and Ross. JJ.). JuGAt, KiSRORE t> 

Mt. Sonabati Kumabi. 97 j c 343s 

7 P.L.T. 626= A.I.R. 1926 Pat. 318. 

— -Income is no accretion. 

The income received from au impartible Baiis 
the absolute property of the owner of the impartible 
estate. It differs in no way from property that he 
might have gained by his own effort or that had 
come to him in circumstances entirely' dissociated 
from the ownership of Raj. It is. therefore, a 
strong assumption to make that the income of the 
property of this nature is so affected by the source 
from which it came that it still retains its original 
character. (Das and Ross, JJ.). HON’BLE 

Maharaja Bahaddr Kesho Prasad Singh v 
Madho Prasad Singh. 83 I c 812= 

3 Pat. 880=5 P.L T. 513= A.I.R. 1924 Pat. 721. 

Rent unrealised or realised is produce and is 

not necessarily accretion. 

The produce of an Impartible estate does 
not necessarily belong to and form an accretion to 
the original property. Rent which has become due 
until death of bolder is produce of the impartible 
eatete whether that produce has actually come 
into the hands of the owner or not. There is no 
distinction between realised rent and unrealieed 
rent m this respect. {Dasand Ross, JJ.). APARNA 
Dbbi V. Shbi Shri Shiva Prasad Singh. 

^ 83 >;?• 823=3 Pat. 367=5 P.L.T. 111= 

J, P.H.C.O. 207= A.I.R. 1924 Pat. 451. 

« «o estate 

impartible estate ordina- 
iorm an accretion. to the 
received is 

r!f V* I “ from property that 

hadi.lmt or^ that 

*o hlm in oiroumstanoes entirely disasso- 
ciated from the ownership of the Rai ^ 

gtioers. -Whether it be possible in’ any oircum- 

“» an aooKtioo tTa 

MQdea estate of this character (LnrA \ 

B4NI jAQADdMBA WAZIB NABlra 

77 I.O. 1041=37 0 L J 987-iin r x .< 

32 M L.T.* 1*57^ 

28 O.W.H. 98=18 M.L.W. 858=4 L.R.P.Q 63“ 

. * I H. 1923 P.O. 89=44 II.L.3. 80S (RO ) 

"^j^decreitons become also in^riible, ' 

?. property to his 

2emin all that he can be said to do is to Imunan 

W U a condition of impartibllity whieh 

*9 io, ,o.wrr.,ra“to 


HINDU LAW— Impartible Estate— Alienation. 

thereby a new line of descent on the property 
different from that of the ordinary law. The only 
question to be decided in such cases is to find oufe 
whether it was intended by the acquirer to incor- 
porate them with the original estate. (Wailii, C./- 
andKtishnan, J.). GURUSAMI PANDIAN v. KALAE 
Pandta. 

61 I.C. 242=44 Mad. 1=A.I. R.1921 Had. 340. 

'^Enlargement of eamin rights in zamin pro- 
perties New acquisition are prima facie samin vro- 
perties. 

Where the properties were zamin properties to 
start with and the subsequent acquisition only re- 
sulted m an enlargement of the zamin rights in. 
them and the new rights acquired were not kept 
separate they must be taken to have passed as part, 
of the zemindari unless there is clear evidenca- 
that they were dealt with as the zemindar’s pri- 
vate property. (PTaffis, C./. and Erishnan,J) 
GDRUSAMI PANDfYAN y. KALAI PANDIA. 

61 I.C. 242=44 Had. 1 = A.I.R. 1921 Had. 340 
—Impartible Estate— Alienation. 

— ; — OrdinnrtZy impartible estaU is alienable unless-- 
cu^ro^ of %yifiltCK(ibility is proved. 

In the Madras Presidency zamindariea are im- 
partible by usage as they are descendable only to a. 
single heir, the other persons being entitled only to- 
maintenance and the incidents of inalienability is 
not a necessary incident of such impartibility On. 
the other hand, an impartible estate is alienable 
by the holders unless there is also a custom of in- 
ah^snabihty with regard to the particular estate 
(Madhavan Naxr and Thiruven^tachariar, JJ\ 

Thirdmalai SoDRi naicker v. Venkatacha- 

LAM CHETTY. 116 I.C. 571 = A.I.R. 1929 Mad 234 

estate is alienable. 

The Patia Killa is an impartible estate devolvinff. 
in primogemture. Therefore the Mitakshara LaS. 
cannot be invoked by members of the family as 
such by reason of their rights as oo-parceners eub- 
i^t to alienation. A custom, however to tba 
effect that the estate is not alienable except fon 
newssity may be established by evidence. ^ 
aeW, onthe facts that no such custom waa 

freely alieurbll 

time being. {Courtney-Terrelt 

The general rule is that an impartible Rai is 
alienable by will as well as'tnfer pipes as the titla 
to prevent alienation rests upon the preset nl® 
o^srship of tho person who wishes to wtain T 
bub m the case of an impartible Rai suoh nrthoa 1 
co-ownerehip does not exist, inasmuir as it U L 

oonneoted with the right to partition that wherr 

mg to dispose of a particular impartible^eSaV* ' 

CHANDRA «. Baja JAQDI^£4|f ^ 

102 I. 0. 590=54 Cal. 956=84 T i asQ 

81 0.W.H 5.4“«« iw.N:«3iTb wVm5= 

88 *,M. SO 
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»Ia a casa where for upwards of a oeatury there 
lias bean nothing military or feudal in the tenure 
and the estate has been an ordinary zemindari. no 
inalienability can result from the ancient nature 
of the tenure. {Lo'‘d Wj,rrinqton.) Sri Pratap 
Chandra u. Rua Jagoish Chanora. 

102 I.C. 5)9=54 Cal. 955 = 34 I. A. 239 = 
25 A.L J. 628=29 Bom L R 1136 = 
31 C.W N. 943=1927 M-W.M 513= 
4 O.W.N. 650 = 45 C.L.J. 136 = 39 H L.T. 1 = 

8 P.L.T.623=27 M.L.W. 119 = 
^A.I.R. 1927 P.C. 159=53 M.L.J. 30 (P C ). 

The question of indivisibility is not the 

'Same as the question of inalienability. 

All the properties thit ar; indivisible aro no . 
’necessarily inalienable : 10 All. 272 (P.C.) and 
22 Mad. 333, Bah on. 

Village of Vellikurichi belonging to the family of 
ITayaks^was held to be alienable : (IS511 Mad. S. 
Ad. 87, Not accepted ; 21 Mad. .310. Di‘!t. {Rimesam, 
J) v’eNKATACHALAM CHETTYy. VlSW\NVTHV 

B.ANGARU. 102 I C. 618= A I R. 1927 Mad. 725. 

‘ — Impartible estate is alienable by the holder un 
less there is cuslont to the contrary. 

The ordinary rule is that the holder of the im- 
partible estate can alienate it at his pleasure; 
22 Mad. 383 (P.G.). Foil. This clearly affirms the 
right of his creditors to proceed against the estate 
for the satisfaction of their claim against him. It 
follows, therefore that the holder of an impartible 
estate is not entitled, in answer to an attachment 
of the estate in esecution of a decree against him, 
to raise the contention that he has no disposing 
power over the estate held by him unless there is a 
custom in the family to that effect, and the burden 
of proving the custom is on him. (Kinkhede, A.J.C.). 

"Thakur Raohuba.1 Singh v. Thakdr Dbbi 
•^SlNGH 97 I.C. 72l=A.I.R. 1927 Nag. 15. 

Holder has absolute power of disposal — 

Interest of the holder is not analogous to that of 
Hindu widow ; A.I.R. 1924 Pat. 451. (N. R CHaf* 
terjee and Panton, JJ.). PRAY.AG KUMARt De^t 
V. SIVA Prasad Singh. 93 i.c. 3S5- 

42 C. L. J. 280= A.I.R 1928 Cal. 1. 

Impartible estate is alienable by will in absence 

of family custom or tenure otherwise. . • u • 

^ The succession to an impartible estate which is 
ancestral property of a joint Hindu family govern- 
ed by the Mitakshara is “designated by survivor- 
shin ” But where the question IS not one of suc- 

oesMon, but the power of testamentary disposition 
over an impartible estate such estate is not ^n- 
alienable by will or otherwise by virtue only of its 
impactibilitv. in the absence of proof of some 

special family custom or tenure attaching to the 

zemindari and having that efieot The reason why 
an impartible Raj has been held to be 
various cases is that in such an estate the co-par 
cenary which under the Mitakshara Law is created 
by birth does not exist and the reason for restraint 
upon alienation therefore ceases to exist m the case 
oFan impartible estate. The principle of survivor- 

ship whfch governs sucoossioa m ordinary joint 

-fam^ilv under the Mitakshara. has to be followed 
in the case of impartible estates only for a parti- 

cularVurpo:;, vil to find outl. . 

one has not been appointed by will and 

for the purpose of determining who Is to 

succeed^ that the estate is to be treated 

perty of the joint 
«veu where according to family 
bets of the joint family Qot only got 
•r^ut education and marriage expenses also, so that 
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there was actual enjoyment by the members of the 
family so far as was consistent with the impartibi- 
lity of the estate and thus the jointaess was not 
only notional but actuvl. For as there is no oo- 
pircenary in law, and the estate is to be treated as 
joint only for a particular purpose, the distinction 
is not mitorial. (V. R. Chatlerjea and Chotzner, 
JJ.). PROTAP CHANDRA Deo Dhabal DKB V. 
Sri Raja Jagadish Chandra dbo Dhabal 
deb. 82 I.c. 886 = 49 C.L J. 331 = 

A.I.R. 1925 Gal. 116. 

■.ilienation in 179i and 1319 are governed by 

10 All. 272. 

It was the settled law in India until the decision 
of the Judicial Committee in 10 All. 272, that the 
holder of au impartible estate had only a limited 
estate and except for special jus'Jdable causes had 
no power of alienation beyond his life-time. The 
subsequent holder might indeed confirm the grant 
and such confirmation operated as confiscation and 
re-grant and the grantee could not claim to hold 
under the original grant upon the death of the 
grantor. The reversal of this accepted interpreta- 
tion of the law docs not displace its application to 
the contract contained in the transaction of 1701 
and 1819 since the parties mast be deemed to be 
bound by the law as theu understood; 27 M.ad. 141 
(P.C.). Foil. {Das and Ross, JJ.). DERI SiNGH v. 
F.B. Christian. 84 I C. 429 = 1924 P.H.C C. 20l= 

A. I. R. 1924 Pat. 776. 

Sutf against estate — Only the holder need be 

made a party. 

The piaiotiSs took objection to the sale held in 
execution of a decree in a mortgage suit on the 
ground that the property mortgaged formed part of 
the estate in which the plaintiffs were interested 
as co-owners and that they were not made parties 
to the mortgage suit The evidence, oral and docu- 
mentary, proved that the estate was impartible, 
and the revenue records, settlement proceedings 
and judicial decisions showed that the mortgagor 
or his lineal ancestors were each the sole proprie- 
tor» 

3eld. the estate was impartible and the objection 
therefore could not be allowed, as the members 
other than the owoer of the impartible estate have 
no manner of interest in the estate and were conse- 
quently not necessary parties to the mortgage suit. 
(Dasand Adami.JJ.). DWARKA PRASAD Mab- 

WARI V. JAI BABHAN. 

67 I.C. 688= A.I.R. 1922 Pat. 322. 

—Impartible Estate — Cnatora. 

mPachchis Sawal is document of superior autho- 
rity for proving customs of descent. 

“P.iohchis Sawal” is a record of great autho- 
rity for the purpose of proving easterns of descent 
in respect of estates referred to in that document 
and stands on higher footing than the inferences 
to be drawn from the historical accounts of the 
nature of the Raj giveu by Sterling. Hunte^ Mad- 
dox or Toynbee : (1325) 4 Sel. Rep. of S.D. A. 49 , 
32 Cal. 158; 47 I.C. 36 ; 6 Sel. Rep. of S.D.A. 49 and 
3 W R 116 Ref. {Jwala Prasad and Scroope, JJ.}. 
Ail.ARENDBA MANSINGH 

123 I.C 770=11 P.L.T. 268- 
A. I. R. 1930 Pat. 417. 

Custom as to inalienability—Proof of— Nature 

^■^Th^aSfthafc there is no evidence of a 

portion of the estate is in favour of the existence 

of custom of inalienability but this is suffi- 

j cient. Theabsenceofevidence of an a ienattoa 

^ without evidence of any facts which would 
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it probable that an alienatioa would have been 
made oannot be accepted as proof of a custom of 
inalienability. Also, evidenoo which is as consis- 
'teot with there being a custom as with there being 
CO custom at all is not evidence of a custom 
modifying or varying the general law. 

Where the estate has remaiaed intact for several 
-centuries, the fact is no doubt to bo borne in mind, 
but it also must be remembered that according to 
the law as understood prior to the decision in the 
•case of Sartaj kuari in 1889, an impartible Raj had 
■always been considered as inalienable. .And if the 
Rajas were following what they believed to be the 
law, it was not the custom because custom is some' 
thing in derogation of the law. Hence that fact by 
itself cannot he held to be sufficient proof (in the 
absence of custom) of inalienability. 

In considering whether the evidence proves the 
■custom of inalienability, Courts have to beat in 
mind that if there was any occasion when having 
regard to human nature, there was likelihood of 
■Alienation, and alienation was not eSocted, it 
would be evidence of inalienability. 

The fact that the bulk of the estate has existed 
Irom ancient times and that it has not been split 
up and dissipated in the course of centuries is 
oeitainly in favour of lualieuabiliby by custom. 
But it is useless to refer to the state of affairs 
"before the British Government was established, 
l)eoause at the time these Rajas were in the position 
of military chiefs, and Courts have no materials of 
'that period for determining the question of custom. 
After British Administration was established and 
before Sartaj Koeri’s case was decided in 1889, the 
iaw as laid down by the Courts was that an im- 
partible estate was inalienable. But where a 
Auppoaed custom has followed the ordinary law as 
laid down by the Courts, though it was wrongly 
assumed to be ordinary law, that supposed 
custom which did not modify the under* 
«tood general law and which had, therefore not 
independently the force of law, oannot be recognis- 
ed by Courts as a custom having the force of law, 
even after it is established that the supposed 
ordinary law which it was alleged to have followed 
■was not the ordinary law: 43 I.O. 871, Foil. {N.R. 
■CJiaUerjee and Oholsner, JJ.). PaoTAP Chahdra 
Deo Dhabal Dbb a, Sri Raja Jaqadish 
•OHANDBA Deo Dhabal Deb. 82 I. C. 886= 

40 G.L J. 331=A.I.R. 1923 Cal. 116. 
as to inalienahility—Proof of. 

The fact that no instance is available of special 
Trovieion having been made by any holder of the 
estate for the benefit of his wife or children, dur- 
ing a long Murse of years does not prove the cus- 
tom of inalienability of the estate in a case where In 
the majority of oases ths suooession devolved npon 
■the eldest son or where there was no sou, upon 
^he brother, and it was only in the last case on the 
■death of the last holder and under special oiroum- 
etaaoee that it devolved upon a somewhat distant 
agnate: 18 Mad. 287, M. [N.B. Chatlerjee and 
//.). Protap Ohandra v. Jaqadish 

OHANDBA. 82 I.C, 896=40 O.L.J. 531= 

- , , , A.I.R. 1928 Cal. 116. 

— — Is ersafarc 0/ eushm but does not show that 
family doos not follow Hinda Ijaw. 

An estate only becomes impartible by custom, and 
the custom has ineaohoase to be proved. But it 

which is usually found to exist where 
the estate belongs to a King or independent Ohlnf 
Mm-dependent Chief of anfflolent importanoe 
The Pnnoe, to usd a neutral term, regards the whole 


HINDU LAW— Impartible Estate —Ualntenanee. 

estate which his predecessor had as necessary for 
the support of his dignity or gadi, and he takes 
it of his priucely power and keeps it, giving appan- 
ages or maintenance to junior members of the 
famtly. The custom of impartibility in such a 
case affords no indicias whereby to determine that 
a family does not follow Hiudu Law as a whole. 
Regulation X of 1800 points to the frequency of 
this custom among Hindus in parts of Bengal, 
(Lord Philtimore.) SARDEO NARAIN v. KOSDil 
Komari. 71 I. C. 769 = 2 Pat. 230= 

4 P. L. T. 217 = 50 r.A. 53=37 C. L. J 389= 
25 Bom. L. R, 560=1923 M.W.N. 377= 
32 M.lt. 121 = 27 C.W.N. 991= 
18 M.L.W. 597= A. I. R. 1923 P.G. 21= 

44M.L.J. 476 (P.C.). 
—Impartible Estates—Debts. 

'Ihe debts of a previous holder are not bind- 
ing unless charged upon the estate. (iV.R. Chatterjea 
and Gkotzner, JJ.). Protap CHANDBA Deo 
DSANBAL Deb V. Sri Raja Jaqadish Ch-\ndra 
DBODBANBAL Deb. 82I.C. 886= 

40C.L.J. 33l = A.I.R. 1925 Cal. 116. 
—Impartible Estate— Incidents of. 

impartible estate is by its very nature in- 
capable of common enjoyment or being the subject 
of co-ownership, and in that sense there can be no 
jointness in estate. But the receipt of maintenance 
(whether under the law or under ousbom) may, in 
the absence of other circumstances be the only 
mode in which jointness in estate may be kept up 
in an impartible estate. (17. R. ChatUrjee and 
Panton, JJ.). prataq Kumari Debt v Siva 
Prosad Singh. 93 I.C. 383=42 C.L.J. 280= 

A. I. R. 1928 Cal. 1. 
-No oo-parcenety exists in an impartible 
zsmmdaty, which is merely a creative of custom. 
(Viscoant Cave.) BiSHBN Pbakash Narayan 
S tNQH V. JANEI Eoer. 62 I. q 289= 

24 C.W.N. 857=28 H. L. t. 105= 

12 L.W. 349 (P.C.). 
— Impartible Estate— Maintenance. 

— J— i khotposh grant heritable in the male line 
and revertible to the grantor on failure of male Hue 
of descent does not carry with it the right to sub-soil 
in the absence of clear words or necessary impllca- 

tion: 33CaU203(P.O.)aadl9C.W.N. 102. Foil. 

{Case-law reviewed.) {Dawson miler, C. J and 
Kulwant Sahay, J.). Udai Partab Nath v. Jaqat 
Mohan, ids I. C. 399=8 Pat. -838=9 P.L.T. 25= 

. , A. I. R. 1928 Pat. 86. 

A member is not entitled to maintenance 

from an impartible estate unless he establishes a 

right to maintenance by custom or relationship or in 
any other way: 45 I. A. U8 and A.T.R. 19-21 P C Ga 
Bel. on. (Lord Warrington.) Shri Pratap Ohan- 
DBA V. Raja Jaqadish Ohandra. loa I o 699= 
64 Cal. 955 = 54 I.l. 289=25 A.L.j’. 628= 
29 Bom. L.R. 1136=31 OWN 969— 
1927 M.W.H. 613=4 O.W.K- 650=46 CXJ.* li6= 
39 M.L T. 1=8 P.L.T. 623=27 M L w! 119= 
A.I.R. 1927 P.C. 169=53 M.L.J. 30 (P.O.). 
7— Minor member* s right to nwinfenance-K sAows 

J V ATpvTvevO • 

If a junior member’s right to mainteuanoe is 
based upon law the receipt of maintenanoe shows 
jointness because that is the only way in whioh 
he can participate in the family property (the im- 
prtible estate). The mere receipt of maintouan” 
in all clroumstanoes IS not suffloient to oonstitute 
jointness. But in the abssnoe o£ other citoum- 
^anoes going to show Bsparatiou, the receipt^ 
■maintenanoe iudioatea jointness. . Whether it 
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HINDU LAW— Impartible Eitate— Maintenance. 

so or not depends upon the oiroiimstanoes of each 
case. (W. R. Chatterjee and Panton. JJ ). 
Pbayag Kumari Dbbi e. Siva Prosad Singh. 

93 I.C. 385=42 C.L.J. 280=A.I.R. 1926 Cal. 1. 

In all cases of korposh grants, there is 

always the possibility of a reversion to the parent 
estate on the extinction of heirs of the grantee. 
(!'?■. R. Chatterjee and Paion, JJ,). Prayag 
Kumari Debi v. Siva Prosad Singh. 

93 I.C. 385 = 42 C.L.J. 280=A.I.R. 1926 Cal. 1, 

— Impartible Estate— Proof of. 

The mere fact that rents are credited to the 

account books of the impartible estate or treated 
as part of the income of the estate is not sufficient 
to aSect the property with the character of imp.trti- 
bility : 44 Mad. 1, Foil. {N. R. Chatterjee and Pan- 
ion, JJ.). PRiYAQ KUM.ARI DEBI v SIV\ PB.\SAD 
Singh. 93 I.C. 385 = 42 C L J. 280= 

A. I. R. 1926 Cal. 1. 

In each case for partition of a Deshgat watan , 

the question must be determined whether it is im- 
partible. Experience has shown that in case of 
these watans, impartibility is the rule rather than 
the exception and so evidence is admissible to 
show that the custom exists in other families, not 
being in any way conclusive by itself but as assist- 
ing to show that the custom set up .in a particular 
case is not an unusual one in the District of the 

parties : 11 Bom. 94. Ref. (Macleoi, C. J. and 
Crump, J.). Mahadrvappa v. Kashirao. 

77 I.C. 92=25 Bom L.R. 797 = 
A.I.R. 1923 Bom. 487. 

The evidence based merely on the fact that 

the witnesses have never known a case of partition 
does not afford in law sufficient proof of a valid cus- 
tom. which would suffice to rebut the presumption of 
law that the property is partible. (Schwabe, C. J. 
and Wallace, J.). KUNHI KUTTY v. RAMAN. 

•72 1 C. 148=46 Mad. 597=18 M.L.W. 525 = 
1923 M.W N. 173 = A.I.R. 1923 Mad. 452 = 

44 M.L.J. 274. 


—Impartible Estate— Rights of junior members. 

pight of maintenance «s by custom— Mainte- 
nance grants do net convey full proprietary rigMs. 

Per Dawson Miller, C.J.— The right of the junior 
members of the family to maintenance out of an 
impartible estate does not arise out of co-owner- 
sbip but out of the custom which is a modification 
of the ordinary Mitaksbara Law. The right to 
maintenance is a personal and not a real right and 
a khorposh estate goes back to the parent raj on 
the extinction ol male line of descent not by sur- 
vivorsliip but by r6V6rBioD» 

"'Pet Kulwant Sahay, J-Ja an impartible raj 
the lunior members of the family have not the 
ordinary co-parcenary tights which members of a 
ioint Hindu family have ; and the grant of main- 
tenance by the holder of the raj to the junior 
member of the raj cannot and does not amount to a 
partition and such grants do not by themselves 
amount to a conveyance of full proprietary 
including rights to minerals and 
in All 272 fP C 1 Foil. ; A.I.R. 1921 P.C. 62, Dtst. 
(DaJson Miller, C. J. and Kulwant Sahay, J.). 
UDAI PRATAP Nath u. Jagat Mo^an. 

106 I.C. 399=6 Pat 638-9 P.L^^.^25^ 

■The junior memtarB ^ 


;;;rrurt LT gl- up their tightB to the ^ 


HINDU L&W — Impartible Estate — Rights of 
ja nior members. 


JJ.). Prayag Kumari debt v. Siva Prasad- 
Singh. 93 I. C. 333=42 C. L. J. 280 = 

A.I.R. 1926 Cal. 1. 

- Junior members )uxve only the right of contin- 
gent succession. 

From the very nature of an impartible estate 
it cannot be the subject of joint ownership. Joint 
enjoyment with a right to p krtition cannot exist in 
such an estate. Apart from the right of the junior 
members to malnteiance the junior members oao- 
have no present interest in the estate ; they oaa 
only have a contingent right of succession. 
{N. R. Chatterjee and Panton, JJ.). PRAYAG 
Kumari debi v. Siva Prasad Singh. 

93 I. G. 38>=42C. L. J. 280 = 
A I. R. 1926 Cal. 1. 

—Junior members cannot injisf on joint resi- 
dence. 

In the oase of impartible estates, the junior 
members cannot insist upon joint residence and> 
mess, and the fact, therefore, that such a member 
is residing or messing separately, does not neces- 
sarily raise a presumption of separation though 
taken along with other facts it may do so. The 
question of onus of proof would depend upon how 
far the facts are admitted by each side. 
[N. R. Chatterjee and Panton. JJ.). PRAYAG 
Kumari Debi v, Siva Prasad Singh. 

93 I. G. 333=42 C. L. J. 280= 
A I. R. 1926 Cal. 1. 

•Junior members have no interest by birth. 

In an ordinary joint Mitakshara family the 
junior members have an interest accruing by birth 
in ancestral property, and such interest carries 
with it a right to maintenance until partition is 
effected. Such a right is a real right and can be 
enforced against a stranger. In an impartible 
estate, however, the junior members do not acquire 
an interest by birth. There being no joint owner- 
ship in the sense of joint enjoyment with a right to 
partition; the question is : — has a junior member 
any right to maintenance and if so, whether under 
the law or under custom. {N. R. Chatterjee and' 
Panton, JJ.). Prayao Kumari Debt v. Siva 
pROS.AD Singh. 93 I. C. 385=42 C. L. J. 280= 

A.I.R. 1926 Cal. 1. 


‘Right of maintenance is under custom. 


An impartible estate is a creature of custom, and 
the right of junior members to maintenance is also 
under the same custom. The custom has origin in- 
an agreement by which the members agree that one 
of them (the eldest) In certain order of successioD 
should hold the estate, the other members being 
entitled to maintenance. {N. R. Chatterjee and 
Panton, JJ.). PRAYAG KGMARI DEBI v. SlVA 
Prosad Singh. 93 I. C. 385=42 C. L. J- 280= 

A.I.R. 1926 Cal. 1. 

In impartible estates junior members get 

maintenance in the form of grants, but they are 
ordinarily grants for life. (N .R. Chatterjee and 
Panlon, JJ.) PRAYAG KUMARI DBBI v. SIVA 
Prosad Singh. 93 I.C. 385=42 C.L.J. 280= 

A.I.R. 1926 Cal. 1- 

—Mere grant of mouzahs for maintenance does- 
not show the junior member’s right to maintenance 
(N. R. Chatterjee and Panton, JJ.). 

KUMARI debi V. SIVA PROSAD 

93 I C. 385=42 C.L.J. 280=A.I.R. 1926 Cal. 1* 
No right to the corpus of the estaU nor tneoma- 

^^he^holder of the impartible estate oan 

it at his pleasure ; 10 All. 272 (P.O.) and 22 Mad, 
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HINDU LIW — Impaptiblo Estate ^ 

Jonior mombeis. 

88S (P.C.). Foil. If tbetefoie the holder of the 
impartiable estate sells a portion of it and converts 
in into jnone^, it is no longer a part of the imparti- 
ble estate. It is not a question of an intention to 
sever but actual conversion of the estate into 
money. The junior members have no right whatso* 
ever to what is not impartible estate, and the 
money to which it is converted is freed from the 
rights of the junior members whatever they may 
be, and becomes the absolute property of the estate. 
If the junior members have no proprietary right to 
the corpus, they have none to the money to which 
the corpus may be converted not to the income of 
the estate. Moneys received on account of mining 
leases, or royalties from mines or compensation 
under the Land Acquisition Act at the best stand 
on the same footing as a sale, and junior members 
cannot have any right to any of them as the holder 
of the estate has an unrestricted power of aliena- 
tion. {N.B. Oiaiterjee and Fantony Prayaq 
Kumari Dbbi V. Siva Prosad Singh. 

93 I.c. 385^42 C.L.J. 280= 
A.l.R. 1928 Cal. 1. 

No right to maintena7ice under the law. 

Before Sartaj Kuari's case, 10 All. 272 (P.C.) the 
junior member’s right to maintenance from an 
impartible estate was recognized ; such right seems 
to have been based upon the very nature of an 
impartible estate, vie., that one person was to hold 
the estate and the others were entitled only to 
maintenance. But after it was laid down in 
Sartaj Zuari’s case. 10 All. 272 and in the 1st 
Piffqpur case, 22 Mad. 3S3 (P.C.) that there is no 
co-parcenary in an impartible estate, the right of 
the junior members to maintenance under the law 
was expressly negatived iu two oases and the view 
TOs modided in 43 All. 228 (P.O.). {N. R. 
Chatterjee and Panton, JJ.). PsAYAG KUMARI 
Debi V. Siva Prasad Singh. 93 I. 0. 385= 

^ . 42 C.L.J. 280= A, I. R. 1926 Gal. 1. 

“Junior members have no right of mainten- 
ance by law in the Zemindari Maintenance grants 
not made in recognition of any rights but made as 
matters of grace cannot be relied on as keeping 
ahye any right of succession. {Wallis, C.J. and 
Hnsftnan, J.). GDBDSAMI Pandiyan v, KalAi 

611.0.242=44 Mad. 1= 

, A-I R- 1921 Mad. 340. 

7 — aelation of former Zamindar— Right to 
mai^enance-Custom must be proved. (Ifacnair, 
A.J.O.). Bhabamsinoh V. Laknath Singh. 

62 I.c. 198=4 N.L.J. 1= 

, A.I.R. 1921 Nag. 86. 

—Impartible Estate— Separation. 

— - — Emdence of separation—Naiure of. 

A mere separation in food, mess or worship that 
is in the general status of the family or even a parti- 
tion of partible property inter so would not destroy 
that national jointness which entitles a member of 
thejunior branch to succeed to the impartible 

jointnessoan 

^ rebutted only by showing that there was an in- 

junior 

members of the family to give up their chance of 

snooession to the impartible estate. Snch inton- 
faon can be implied both from oiroumstantlal ovi- 
denoe and from the conduct of the parties. But the 
oonolusion must be irresistable and the oircum- 
stances must point not to mere separation In 

relating to immovable pto- 

-““4“ otlhe 


J* f 
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HINDU LAW— Impartible Estate— Separation. 

Eeld, on the evidence in the case that in respect 
of the Majhauli Raj the two branches had not se- 
parated in such a manner so as to destroy the right 
of succession. Value of oiroumstances such as 
distance of relationship, separation in worship and 
existence of enmity disouesed. Case-law reviewed. 
[Sulaiman and Kendall, JJ.). Ram SDNDAR MAD v. 
Collector op Gobakhpur. 1930 A.L.J. 724= 

A.l.R. 1930 All. 797. 
3/^e separation in general status does not des- 
troy notional jointness^Presumption of jointness 
can be rebutted by express or implied intention to give 
up chance of stuxession. 

A mere separation in food, mess or worship, that 
is to say, in the general status of the family, or 
even a partition of the partible property inter se 
would not destroy that notional joiotness which 
entitles a member of the junior branch to succeed 
to the impartible estate, and the presumption of 
]ointness can be rebutted only by showing that there 
was an intention express or implied on behalf of the 
junior members of the family to give up their 
chance of succession to the impartible estate. 

But in the case of impartible property where the 
estate cannot be divided and a separated junior 
member cannot get any share on a partition, 
ordinary faots, which would be some evidence of 
separation with regard to partible property, would 

Separation of the general status 
of the family does not necessarily imply a clear 
intention to renounce or surrender the right to 
suoMedinoase succession opens. There must be 
such evidence, direct or oiroumstantial, as would 
show an intention express or implied to give up 
the right to Bucoession. It is not correct to say that 
m the absence of direct and positive evidence 
showing a clear abandonment or renunciation of 
the right to succeed, mere oiroumstantial evidence 
and inferences deduolble from conduct would bo 
wholly insufficient to prove an expression of an 
intention to give up such right. Such intention can 
be implied both from oiroumstantial evidence and 
from the conduct of the parties. But the oonolusioh 
must be irresistible and the oiroumstances must 
point not to mete separation in general status but 
separation relating to the impartible property itself 

that IS to say, an abandonment of the right to 
succeed to it. o « w 

In the case of a partible estate distant relation- 
ship would indeed leave but a very weak nre- 

case of^an 
succession 

has BO far arisen, the presumption of law cannot 
disappear. The burden still is on the party^ho 
alleps that the estate was the separate property of 
the last male holder. Mere separation of the place 

of the'^n^ni Intention on the part 

of the junior members to give up thelt tlehfc of 
succession to the estate. ^ 

« Jv® existence of strained relatione would 

not be tantoountto an abandonment by the lunior 
branch of their right of succession. On Se ^Sthet 

entertain the hope of 

WhOD tho Idfit holder who h&d no mgLlA ^ 

ai|d leaving a widow whomlhVoouU au~ ‘atr 

Separation or partition inter m • 

beta of the junior brinoh of their partiWa^niJ^^,?' 

on their part to give hp thelr'^ohaL^eT/aSlol 
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^ the impartible estate itself : A.I.R. 1928 P.C. 68 
Foil.; 9 M. I. A. 539 and 18 M. I. A. 113, Bist.’- 
A.I.R. 1921 P. 0. 62; 10 All. 272; 33 All. 59()’ 
A. I. R. 1915 P.O. 30, Distinguished in 38 All 590- 
A. I. R. 1923 Mad. 402; 1 Cal. 153(P.C.); 29 Cal. 823 
(P.C.);9M.I.A. 66 (P.C.) and 13 M.I. A. 333, Ref. 
{Sulaiman and Kendall, /•/.). RAM Sundar Mal v. 
Collector op Gorakhpur. 1930 A.L.J. 724= 

A.I.R. 1930 All. 797. 


Though general status is divided there may 

be jointness as to impartible estate unless there is 
renunciation by junior members: 1 Cal. 153 (P. C.). 
Foil. {N.R. Chatterjee and Panton, /./.). Pra- 
YAG KUUARI DEBI v. SIVA PRASAD SINGH. 

93 I.C. 385=42 C.L.J. 280=A.I.R. 1926 Cal. 1. 

■ Since a partition of partible properties does 
not efieot a separation the fact that a junior mem* 
her had separate properties or that he dealt with 
them without reference to the impartible estate 
cannot necessarily eSect a separation. (.N^. R. 
Chatterjee and Panton, JJ.). PR AY AG Kumari 
DEBI V. Siva Prasad Singh. 93 I.C. 383= 

42 C.L.J. 280= A.I.R. 1926 Cal. 1. 
Strong evidence is reguired to establish separa- 
tion. 

It is competent to a member of a joint family 
to separate himself from the family by a clear and 
uneq^uivoaal intimation of his intention to sever, 
and this is also true with regard to an impartible 
estate; but as in that case, the person separating 
forfeits his chance of inheriting the whole of the 
estate by survivorship, it requires strong evidence 
to establish such separation. {Lord Buckmaeter.) 
Rani Jagadamba v. Wazir N.arain. 

77 I C. 1041 = 37 C L.J. 287 = 30 I.A. 1 = 
4 P.L.T. 319 = 2 Pat. 319 = 32 M.L.T. 157 = 
25 Bom. L-R. 676=1923 M.W.N. 460= 
28 G.W.N. 98=18 H.L.V. 555= 
4 L.R.P.C. 65= A.I.R. 1923 P.C. 59= 

44 M.L.J. 503 (P.Q.). 


— Impartible Estate— Saccession. 

‘With regard to Killayat and Garhjat estates 

of Orissa, Pachchis Sawal records the custom of 
exclusion of females from succession to the estate. 
^Jwala Prasad and Scroope, JJ-). AmarENDBA 

Man Singh v. banamali Singh. 

123 I.C. 770 = 11 P.L.T. 268= 
A.I.R. 1930 Pat. 417. 

-Senior most collateral succeeds. 

Unlike ordinary joint Mitakshara family, in 
joint impartible estate governed by Mitakshara 
Law, the members do not acquire any right by 
birth, but have spes succession^ upon the death 
of the present holder the estate devolves on the 
senior most collateral by survivorship. The mother 
or any other female member is excluded without 

(Jwala Prasad and Scroope, 
MAN Singh v. banamali 
123 I.C. 770=11 P.L.T 268= 
A.I.R. 1930 Pat. 417. 

Customary law of succession applies-Impar- 

title estate is presumed to be joint for purposes of sue- 


^ — V 

any proof of custom, 
JJ.). AMARENDBA 

Singh. 


cession. , 

Impartible estates are the creatures of custom, 
and where no special custom is pcoyed. ihe custo- 
mary law of Buccession applies with such quanfi- 
cations only as flow from the impartible nature of 
the subject, and consequently for purposes of 
succession, and impartible estate must be consider- 
ed joint family property unless it were shown to be 
separate, and inorder to establish that an imparti- 
ble estate has ceased to be joint family property 
for the purpose of succession, it is necessary to 


HINDU LAW— Impartible Estate— Snccesslon. 

prove an intention expressed or implied on behalf 
of the other members of the family to give up their 
chance of succession to the impartible estate : 
A. I. R 1921 P. C. 62, Rel. on. (Cases fully dis- 
cusssd.) 

The fact that the members of the joint family or 
of any branch of the family have exorcised their 
right of partition over their other partible property, 
should not be held to divwst them of their interest 
in the impartible estate. {Sir John fVallis. 
KONAMMAL V. ANNADANA JADAYA GOUNDER. 

103 I C. 354 = 51 Mad. 189 = 
55 I.A. 114 = 27 M.L.W. 497 = 

5 O.W.N. 411=1928 M W.N. 252= 
30 Bom. L.R. 802=47 C.L.J. 488= 

9 P.L.T. 347=26 A. L.J. 642 = 
32 C.W.N. 983= A. I R 1928 P. C. 68= 

54 M.L.J. 504 (P C.). 

Females are not excluded by any family 
custom or usage from succession to the Jheria Raj. 
(W. R Chatterjee and Panton, JJ,). Prayag 
Kumari Debi u. Siva Prasad Singh. 

93 I.C. 385 = 42 C.L.J. 230= 
A.I.R. 1926 Gal. 1. 

-Rule that joint and self-acquired properties 
follow difierent course of succession applies to im- 
partible estate also; 9 M.I. .A. 539, Foil. (N R. Ghat- 
terjee and Panton, JJ.). PRYAG KUMARI Debi v. 
Siva Prasad singh. 

93 I.C. 385= 42 C.L.J. 280= A.I.R. 1926 Cal.l. 

Rule of survivorship applies — Joint step- 
brother can succeed in preference to the deceased’s 
widow (N.R- Chatterjee and Panton, JJ.), PRAYAG 
KUMAEI DEBI V. 8IV.A PBASAD SINGH. 

93 I.C. 385=42 C.L.J. 280= A.I.R. 1926 Cal. 1. 

—In oases of impartible estate “ successor ” 
does not necessarily mean successor by survivor- 
ship.” [N. R. Chatterjee and Panton, JJ.). PRAYAG 
kumari Debi y. Siva Prasad Singh. 

931.0. 383=42 C.L.J. 280 = 
A.I.R. 1926 Cal. 1. 

Junior line succeeding under agreement — 

Rights of senior line not aJected^By a unilateral act 
like giving notice, the holder cannot terminate joint 
status with regard to impartible property. 

It is a well-settled 'proposition of law that the 
succession to an impartible estate is governed by 
the rule of survivorship if it is joint family property 
and by the rule of inheritance to separate property 
if it is separate property. 

Where the result of the arrangement was praoti- 
oally to substitute the junior line for the senior 
line to succeed to the estate but theta was no evi- 
dence of any further iuterferanoe with the right of 
senior line, 

Beld, it did not affect the Jaghir being held as 
joint family property and the right of survivorship 
subsisting in the senior branch as well as in the 
junior branches. The possession of the second line 
being consistent with the joint family rights con- 
tinuing, it canuot be treated as making the Jaghir 
the separate property of the 'Jad lino by adverse 
possession. The effect of that possession is no 
more than that of the arrangement itself. 
that lino becomes oxtinot, a new position would 
arise and there is nothing to prevent the senior 
line from claiming the Jaghir by survivorship. 

It is very doubtful if the owner of an impartible 
estate can get himself divided in status with refer- 
ence to that estate by a mere unilateral declaration 
80 as to destroy the joint family right of sueoes- 
sion by survivorship to it whioh the members have. 
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/HINOIT LAW— ImpaPtible Estate— Saecewion. 

To show that au impirtiblo estate has become 
the separate property of the holder it is not abso- 
•lutily necessary to prore that theta was some ex- 
press division in which that property was involved 
or that the rights of others in it were abandoned. 
Each case hae to be decided on its own facts. 

If an impartible estate is the joint property of a 
family, the junior members have ;v right in it 
which, however uareal it itity be for the purposes 
of aotnal enjoyment and preventing alienation, is 
still real and gives a chance of succession by survi- 
vorship. 

The case of Sutraj Ku%ri v. Dioraj Kuiri, 
10 All. 272 which has stood “too long to bo now 
touched” and First Pilfapicr case 22 Mad. 383 must 
be confined to alienation and oases in 41 M. 778 ; 
24 O.W.N. 22$ ; 37 MX.-J. 188 and 24.C.W.N. 857 
may he ignored. An impartible zimiudarl (1) may 
be the self-acquired property of a particular mem- 
ber and therefore his separate property as in the 
Sivagunga case or (2) might be renounced by a 
member of the family as iu the Palamittir case so 
'that he becomes completely separate from other 
members of the family quoad that property or 
(8) might be wholly allotted to a member iu a family 
partition dealing wish it and other properties of 
the family as in the case in Vadrevu Rznganaga^ 
kamma v. Baiti Bamaiya, 5 G.L.R. 489. 

The holder of an impartible estate cannot, by 
giving a registered notice to the junior members 
that he intends to be divided in status as regards 
all the partible properties and impartible pcoper- 
ties, put an end to the rights of junior members 
over the impartible estate. Such, a notice destroys 
the undivided status only as to the partible pro- 
perties, the. principle being, one member cannot 
-compel another member of the joint family to con- 
'tinne undivided when the latter wishes to divide 
«nd is willing to share the property. 

A junior member may, while dividing himself 
as to partible properties, also separate himself even 
'OS to the impartible estate. (SVishnanandiiimssam, 
■JJ.). ANNADAKA Jadaya V. Konnamual. 

71 I.C. 833«17 H.L.W. 107= 
1023 M.W.N. 15 = A. 1. R. 1923 Had. 402. 

absence of special custom ordinary Hindu 
haw applies— If property ii co-pairGenary properly, 
nearest co-parcener of senior line will succeed — If it 
as separate property, ordinary rule of nearness in 
cfooa applies tlvough senior line will be preferred as 
■between claimants of same degree. 

In the case of impartible estates, in the absence 
of a speoial oustom governing the succession to it, 
the tme of BUoosssion must be taken to be that of 
the ordinary Hindu Law by which the patties are 
governed with saoh modifications only as flow from 
the impartible character of the estate. The differ- 
enee recognised in the Mitakshara between suoces- 
sion to ancestral or self-acquired property must 

‘arise with regard to succession to impartible estates 

also, To apply the rales of succession to imparti- 
ble property one must treat it for a moment as 
ordinary partible property and see to whom it 
would pass as such. If it passes to a single indivi- 
dual he or she would be the person entitled to thb 
zemindari. But if it passed to two' or more as 
equally entitled to it further rules have to be 
applied to determine which one of them should be 
saleoted as the zamindaras only one person can be 
^he semindar at a time; 



HINDU LAW -ImpartibleEstate—Hlsceil&neous. 

ship, and when there are more persons than one 
coming within that rule It will pass to the nearest 
co-parcener of the senior line and not to the co- 
parcener nearest in blood to tho propositus. If on 
the other hand the zemindari is taken to ho the 
separate property of the last zemindar the Mitak- 
sh&ra rule of succession to separate or self acqulred 
property will apply and on the death of the last 
zemindar his mother will succeed if there are no 
nearer heirs and on her death it must pass to this 
zemindar’s nearest reveisionors under the rule that 
the nearest in blood excludes the more remote. 
But whereas both claimants fail in the category 
of nearest in blood, a farther rule has to be applied 
to choose between them. In a case of collateral 
succession though the rule of seniority of line' is 
not applicable in the first instance but the ordinary 
Mitakshara rule of nearness in blood applies, the 
former rule applies for the choice of one from 
among those equal in degree. {Tallis, G. J. and 
Krishaan, J.). GQRUSAill PANDIYAN u.. KALAI 
Pandia. 61 1. C. 242=1$ Mad. 1 = 

A.I.R. 1921 Mad. 34). 

•Estate may be separate or joint family— If 
latter, succession is by survivorship. 

The fact that a raj is impartible does not make 
it separate or self-acquired property; a raj, though 
impartible, may in fact be self-acquired or it may 
be family property of a joint undivided fa'mily; if 
it is the latter, sucoeesion will be regulated accord- 
ing to the rule which obtains in an undivided joint 
family, so far as the selection of the person entitl- 
ed to succeed is concerned, i. e.. the person will be 
designated by survivorship, although then accord- 
ing to the ouetomof impartibility, he will hold the 
raj without the others sharing it. (Case-law fully 
discussed.) 10 All. 272 (P.C.); 41 Mad.' 773 (P.C.), 
Dist. The eldest of the senior branoh would be the 
head of a joint family and be is entitled ' to suc- 
ceed by survivorship. (Lord Dunedin.) Baijnatr 

Pbasad Singh V. TE3J Bali SiNGa. 60 I.C 634= 
43 All. 228=46 I.A. 193=19 A L.J. 317= 

23 Bom. L.R. 654=33 C.L.J- 888=26 O.W.K 864~ 

1921 M.W.N. 300=2 P.L.T. 257= 
A.I.R. 1921 P.0, 62=40 M. Iii J. 387 (P.C.). 

-Partition proved— Succession is as between 
divided members, 

A general partition between tho Zemindar and 
the other members of hisjoint family^putting an end 
to their co-paroenary must be held to ‘put an end 
to their interests if any in the Impartiblh estate 
also. When that fact is found and it la decided 
that when the succession opened there was no oo- 
parcenary between the last holder and the person 
who claims to be his successor, the ratio Of the rule 
of succession by survivorship is gone and succession 
must then be traced as between divided members 
(f^allis, O.J. and Krishnan, J.). GUrusami PAWDP 
YAN V. Kalai Pandia. 6i I.o 249= 

TM. 340. 

■The Munagaia Zemindari in the Kiahna Dis- 
trict is impartible and the sucoessionis according 
to the custom of primogeniture. (TTaWw, C.J*. oni 
Sadaswa Aiyar, J.). Kbsara Vbnkatappaya v 
Nayani VBNKATABANGA RAQ. 59 1.0. 978= 

43 Mad. 288=38 M.L.J. 143. 

--Impavtlble EBtate— HlBQollaneoiu. 

'The Dompara Raj is an ancient impartible 
estate coming down from the Hindu period. Ijwatk 
Pf^<^dand8oroppe, JJ.). AMABBk«D^ MAmSffH 

B ANAM A1>I SmSH. ’ ^ * IfiB'Jpfl. '77if3b 

’ •il'P.L.T.2B8=A.l.R'.i9SffOTil' 
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HINDU LAW — Impartible Estate — Mlseellane- 

.oas 

Income Tax Act, S. 12. 

Tbe income of an impartible estate is that of the 
inoumbent for the time being and the fact that he 
is bound to maintain his sons does not entitle 
him to treat the income as that of the un- 
divided family. {Dawson-Miller, G.J. and Foster, J.). 
Raja Shiva Pbasad v. Empebor. 

82I.C. 633 = 5 P.L.T. 497=1924 P.H.C C. 234= 

2 P. L. R. Cr. 233=4 Pat. 73= 
A. I. R. 1924 Pat. 679 

The rule of impartibility so far as has been 

known, never attaches itself to small estates. (Asb- 
worth, J.C. and Simpson, A.J.C.). THAKUR Rddra 
Pbatap Naraiyan Singh v. V. Nibman Pra- 
sad Singh. 74 I. C. 225 = 9 0. L. J. 552= 

A.I.B. 1923 Oudh 61. 

— Joint family. 

Alienation. 

Anceatpal ppopepty. 

Benaml. 

Breaking of. 

Constitution of. 

Oontpact. 

Customary Lav. 

Dancing Girl. 

Dayabhaga. 

Exclusion. 

Family property. 

Father. 

Law as to. 

Manager. 

Partnership. 

Plea of. 

Presumption. 

Proof. 

Rights of Co-paroeners. 

Rights of members. 

Self-acquisition. 

Separate property. 

Survivorship. 

Trade. 

—Joint family— Alienation. 

Attachment. 

Benefit. 

Burden of proof. 

Consent. 


Father. 

Liability. 

Manager. 

Necessity. 

Partition. 

Rights of alienee. 

Setting aside. 

Subsequent birth. 

Suit to enforce. 

Validity of. 

What is. 

Joint family — Alienation— Attachment. 


.The attachment of the undivided interest of 

a co parcener creates a charge on his interest 
which is not extinguished by the death of that 
co-parcener : 5 Cal. 148 (P.C.); 16 All. 449, Foil. 
(Sulaiman and Da^iieh, JJ.). FAQTR OHAND «. 
SAINT LAL. 89 I C. 291 -48 All. 4= 

23 A.L.J. 877 =6 L.R.A. Civ. 511 = 

A.I.R. 1926 All. 157. 

‘Decree against undivided son- Tjiahility of 

share to attachment depends on son's right to enforce 


^ A decree-holder holding a decree against an un- 
divided son only has the right to attach and sell 
the undivided snare in the possession of the father 


HINDU LAW— Joint family— Alienation— Father 

— Powers of. 

only if the son has the power to bring about a parti- 
tion in his father’s lifetime. The general rule of 
Hindu Law in the Punjab is that the son cannot 
enforce such partition : 113 P. R. 1886 and 
53 P.R. 1880, Foil.-, 105 P. R. 1917 (P.B ), ExpU 
{Campbell,!.). Gahru Ram v. Tara Chand. 

89 1.0. 176=A.I.R. 1926 Lah. 85.- 
—Joint family— Alienation— Benefit. 

See HINDO LAW— ALIENATION— NECESSITY' 

—Benefit to Estate. 

— Joint family — Alienation —Consent. 

See Hindu Law— alienation— Necessity 
—Consent op Co- parceners. 

— Joint family —Alienation— Father— Benefit. 

Sale of joint property for purchasing better 

land is one for benefit of family. {Krishnan and' 
Odgers, JJ.). MuthdSWAMI PillAI v. SandanA. 
Velan. 101 LG. 619=A.LR. 1927 Had. 649= 

S3 H.L.J. 218. 

— Joint family —Alienation— Father— Bnrden of 
proof. 

Where joint family property is mortgaged by a.. 

Hindu father, and the property is sold in execution 
of a decree on the mortgage, the onus of proving, 
that the debt bad been contracted for au immoral 
purpose lies on the son of mortgagor: 13 Cal. 21, 
Foil.-, 39 All. 437, Foil. [Doial, J.). BiSHDNATH 
RaI V. JODHI RAI. 82 I.C. 180= 

5 L R. A. Civ. 690= A.I.R. 1925 All. 120. 


— Joint family— Alienation— Father— Gift. 

Gift by father of l-8th share of entire pro- 
perty to a Brahmin richer than himself and a legal 
practitioner is not valid. It is not a gift of a 
reasonable portion of the family property for chari- 
table purposes. [Dalai, J.). SOHAN LAL v. 
PEABELAL. 117 1.0. 826= 

A.I.R. 1929 All. 869. 

Gift of portion of family property by father- 

— Gift beyond authority and so invalid — Son not 
avoiding gift — Still donee cannot sue father’s 
representatives for possession: 33 All. 788 (P.B.) ; 
A.I.R. 1917 P.C. 61, Rel. on ; 19 Cal. 123, Discuss- 
ed: 10 A.L.J. 112, Disf. (Dalai, J.}. SOHAN LAD 
V. PEABE LAL. 117 1.0. 826= A.I.R. 1929 All 865. 
—Joint family— Alienation — Father — ImmoraT 
debt. 

Mortgage by father for immoral purposes— 

Personal money-decree passed against father- 
joint ancestral estate attached in execution-— 
Pathers’s share cannot be released, but the son’s 

share is to be released : 3 Cal. 198 (P.O.) ; 6 Cal. 
148 (P.C.) and 16 All. 449, Rel. on ; 27 All. 16 (P.B.) 
and A.I.R. 1925 All. 327, Ref ; A.I.R. 1924 P. 0. 50, 
apnl. {Sulaiman and Daniels, JJ.). SHIVA NATH: 
Prasad v. Tulsi R^m. 89 I.C- 480=48 All. i= 

23 A.L.J. 865=6 L.R A Civ 523= 

A.I.R. 1929 All. 801. 

—Joint family-Alienation-FatheP-Powers of. 

The father of an undivided family sabjeot to 

the Mitakshara law has full power of ' 

over his self-acquired immovable property : 20 All. 
267 (P.C.) and 10 Rom. 528, Foil. {Zafar 
CampUll,!!.). W.AZIRSINGH n. MOTI BINGH. 

^ 94 I.C. 492=7 Lah. 322=27 P L-R* 

A.I.R. 1926 Lah. 395. 

After adoption, adopted son becomes w 

oener with adoptive father-Latter oa^ot dy^w ^ 
of joint family property. 

he Rossignoh J-)- PabmA Nand o. 

DAS. 59 I.C. 256=2 Lah. J*’!--!’ 

21 P.L.R. 1921=A..I.R.'1921 Lah. 147.- 
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iHINDU LAW— Joint family— Alienation— Father 
—Son hoond. 

—Joint family— Alienation— Father — Son boand. 

Property gifted to wife— She mortgaging it 

and borrowing noouey for payment of previous 
debts binding oa the iamily. in payment of her own 
'debts and in payment of debts incurred on account 
of expenses for defence of her husband in a crimi * 
■nal case — Decree is binding on sods for the amounts 
-excepting the debts incurred by the mother on her 
own behalf : 24 Bom. 185 and 34 ^lad. 188, Foil. 
•{Suleiman and Kendall, JJ.). Taka KiSAN v. 
Habeishen das. 108 l.C. 114-50 All. 447= 

26A.L.J. 116=A.I.R. 1928 All. 251. 
A man who is a single owner and has no co- 
parcener can dispose of property whether it is 
•ancestral or not in any manner be pleases. An 
alienation made by the father at a time when there 
was no co'parcener is a valid alienation and is 
binding on a subsequently born son. (Lind- 
say, J.C.). KANAHAI Lal V. B. Nawab BEGAM. 

62 l.C. 811 = 8 O.L.J. 285 = 
A.I.R. 1921 Oudh 171. 
— Joint family— Alienation— Father — Validity of. 

Mortgage by father to recover his self- 

acquired property-^oDs are not bound— But if a 
-decree is passed against father sons are bound un- 
less they prove immorality or illegality of debt: 
17 O.C. 318; A.I.R. 1924 Oudh 394 ; A.I.R. 1923 
Oudh 327 and A. I. R. 1924 Oudh 34, Appl. (Hasan 
Btwa, JJ.). Nand Lac V. Cmrai. 

93 I G. 653=29 O G. 260 = 
3 O W.N. 359=1 Luck. 360 = 
A.I.R. 1926 Ondh 321. 

—Mortgage neither for necessity nor to discharge 

■antecedent debt— Only father's share is liable. 

The words “would not bind more than bis own 
interest” appearing in the third proposition of law 
laid down by the Privy Council in Brij Narain v. 
Mangal Prasad, h.J.R. 1924 P.O. 50 do not mean 
^hat the father is declared, to be competent to bind 
his own interest in a joint family estate by executing 
-a mortgage deed to discharge his debt even though 
the debt is not incurred for legal necessity and is 
pot an antecedent debt. All that the words mean 
is that if the deed is not found to be valid as a 
■mortgage a simple money decree will be passed 
•and the share of the father alone and not the whole 
estate will be available to the decree-holder in exe- 
•cation. (Kendall, A J.O.). JOKHU PANDE v. MATA 
Pbasad Tbwari. 83 I. C. 1044 = 27 0. C. 181= 

A.I.R. 1925 Oudh 94. 

No mortgage can be enforced against pro- 
'perty belonging to a joint family unless it is esta. 
bliBhed that its consideration was taken for the 
■payment of an antecedent debt of the father inde- 
.■pendent of the mortgage or for legal necessity. 
{Sanhatya ZmI, J.O.). RATAN w. Sheo Lai*. 

76 I. C. 1033= A. I. R. 1928 Oudh SS. 
The mere oiroumstencee of the pious obliga- 
tion of a Hindu son to pay the father’s debt does 
«ot validate a mortgige which is invalid for want of 
legal necessity or of the necessity for the payment 
'Of antecedent debt : A. I. R. 1928 Oudh 160 • 
■A. I. R. 1924 P. 0. 60, Foil, (Wasir Hasan and 
■^eave, A. J, 0$.), GAjadhar Bassh Singh « 
-Baijnath. 79 I.0. 104=27 0. C. 133= 

11 0. L. J, 264=A. I. R. 1926 OndhS. 

-^ 7 — by father for debt barred at date of 
^fMtton binds tons. ' 

A to repejve the payment of a debt, as dU- 
from a ^ght to enforce its payment, sul^aUts 
yen .after t^e,^flae4y by action has beqoma baited 
W-ite?ne,;an4.i;j4ha:^bt®3?UtBan4 fte ..debtor fa 


HINDU LAW — Joint family — Alienation 
Necessity. 


willing to pay it by an alienation of the family pro- 
perty, such an alienation, if otherwise valid, can 
bind his sons and grandsons to the same extent as 
if the said debt had been received by the debtor, 
and was sought to be recovered by the creditor by 
the atttachmeut and sale of the family estate : 
83 Mad. 303; 6 ^fad. 293; 43 All. 604; A.I.R. 1922 All. 
402, Foil. ; 8 A.L.J. 1099; 35 All. 207; 41 Bom. 347, 
Dist.(Wal$h,Ag. C,J., Piggolt, K&nhaiya Lal,Dani6ls 
and Mukerji, JJ.). GajADH.-4r v. JaGANNATH. 

80 I. C. 684=22 A. L. J. 601 = 
5 L. R. A. CiT. 458 = 46 All. 775= 
A. I. R. 1924 All. 5S1(F.B.). 

— Joint family —Alienation — Liability. 

Joint mortgage by some viembers-^ne of them 

can be made liable for the whole debt. 

Where some of the members of the joint family 
mortgage the joint properties, each of them repre- 
senting to the mortgagee that he had whatever 
share or interest did not belon;| to the others, it is 
no defence to a suit on the mortgage against one of 
them that the suit is time-barred as against others 
in view of the coven.tnt to pay jointly and severally. 
In suoh a case one of the mortgagors can be made 
liable for the whole debt and he can have his 
remedy by contribution against other mortgagors. 
(Ran/tin, C.J. and Majumdar, J.), BEHari Lal v. 
INDRA NABAYAN. 104 I.G. 206=43 C.L.J. 571= 

31 C.W.N. 985= A.I.R. 1927 Gal. 665. 
—Joint family — Alienation —Manager. 

Suit on mortgage by manager of joint family 

property — Court has power to enquire into propriety 
of transaction as also question of rate of excessive 
interest, onus of proving which lies on mortgage : 
A.I.R. 1919 P.C. 12 and A. I. R. 1923 P. C. 37, Bel. 
on. (Wazir Hasan, C.J. and Srivastava, J.). RAM 
Saran Misra V. Jhullar Singh. 

7 0 .W.N. 479=A.1.R. 1930 Ondh 333. 
—Joint family— Alienation— Necessity. 

A creditor who lends after satisfying himself 

os to the existence of necessity is not bound to see 
to the application of the money in the case of an 
alienation by the manager of joint Hindu family. 
(Bamesant and Jackson, JJ.). GANGADHARA 
Prahabaj V . Sri Dinabandho santba. 


Engwry by ahettee-:-When necessary. 

In the case of an alienation of joint family pro- 
perty where the existence of the debts turns out to 
be true bona fide enquiry on the part of the lender 
as a mode of justifying the transaction is nooeasary. 
It is only where the debt turns out not to be true 
and the representations made to the creditor turn 
out to be false that a second heading namely whe- 
ther the lender made bona fide enquiries, and got 
satisfied by his enquiries that there is a necessity 
becomes material. (Rame^aw and Jackson JJ ) 

Qanqadhara Pbaharaj V. Sri Dinabandhu 
SANTBA. 1929 M.W.N. 848. 

A sale-deed by the manager of a joint Hindu 

family of ancestral property without any legal 
necessity is void from its inoepM^n* 
A.I.a 1922 Oudh 257; AJ.R, 1923 P.O. 189, o^. 

(iTanr Hasan, Ag. C.J. and Pollan, J.). ShbO-Raj 

v. Ajddhita. 118 Lc. 196»6 O.W.N, 213^ 
Ai- , * a03=A I.R. 1929 Oadh 331. 

——Alienation by a junior member, though not 
* U necessity is valid: iMlRat la 

and A.I.R. 1922 Pat. 658, on. (fColiflani 

SJHGH, . . ^ , ^ 411 t,Q. 
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farailiy - Alienation - 

Son's liability. 

The managing co-parcener of a joint undivid- 
ed estate cannot alienate or burden the estate 
gua-manager except for purposes of necessity ; 
l^t if he is the father and reversioners are 
the sons he may, by incurring debt, so long as 
It IS not for an immoral purpose, lay the estate 
open to be taken in execution proceeding upon 
a decree for payment of that debt: A.I.E. 1924 P.C. 
60, Foil. [Teh Chand and Agha Haidar. JJ.) Kali 
CHABAN V. JAGANNATH. 103 I.C. 227 = 

A.I.R. 1927 Lah. 812. 

Where the facts were: firstly, that the alienor 

was a man of excellent character ; secondly, that 
he had a son whose interests ho was not likely 
deliberately to prejudice ; thirdly, that the alie- 
nation remained unchallenged for a long time, 
and fourthly, the other property of the alienor was 
under mortgage, 

Held, that necessity for alienation may be 
inferred from these facts. (Fforde and Campbell, 
JJ.). SUOHA SINGH V. KALOO. 96 I.C. 3 (Lah.). 
Alienation by manager — If sale for considera- 
tion is not much over the legal necessity and the trans- 
action is not an improper one, sale should not be set 
aside. 

In cases where the parfj of the consideration 
not justified on the grounds of legal necessity is 
small, sale should not he set aside, and where it 
is insignifioant the sale should even be upheld : 
48 All. 183. Eel. on. 

Where it is necessary to sell property in order 
to discharge a binding legal obligation, the pur- 
chase price must occasionally exceed the actual 
cash requirements, and unless it appears that the 
transaction itself was an improper one or that 
some more advantageous arrangemeut could 
have been made, the Courts should bo slow to 
set aside a sale to a bona fide purchaser merely 
because the consideration paid is somewhatgreater 
than the actual requirements of the joint family. 
{Davison- Miller, C.J. and Foster, J.). ACHUTAN 
AND JHA V. SUBJANARAIN JHA. 95 I.C. 991 = 
8 Pat. 746=7 P.L.T. 719=1926 P.H.C.C.274 = 

A.I.R. 1926 Pat. 427. 
— —Mortgage by some members — Legal necessity 
must he proved for rate of interest also 

It is incumbent on those who support a mort- 
gage made by some of the members of a joint 
Hindu family to show not only that there was 
necessity to borrow but that it was not unreason- 
able to borrow at some such high rate and upon 
some such terms, and if it is not shown that 
there was necessity to borrow at the rate and upon 
the terms contained in the mortgage that rate and 
those terms cannot stand. [iVazir Hasan and 
Heave. A.J.Cs.). Bakhtawar Singh v. Bakhta- 
WAB SlNGFr. 78 I.C. 232= A.I.R. 1923 Oodh 235. 
Alienee must prove at least bona fide enquiry. 

The lender is bound to enquire into the neces- 
aities for the loan, and to satisfy himself os well 
as he can, with reference to the parties with whom 
he is dealing, that the manager is acting in the 
particular instance for the benefit of the estate. If 
he does so enquire, and acts honestly, the real 
existence of alleged sufficient and reasonably 
credited necessity is not a condition precedent to 
thevalidity of his charge, and under such circum- 
stances, he is not bound to see to the application of 
the money. [Scott-Smith and Fforde, JJ.). RopHA 
RAM V. AuaR OHAND. 77 I.C. 333=4 208- 

A.I.R. 1924 Lah. 141. 


HINDU LAW — Joint family — AlienatioB^Partl- 
tion. 


Legal necessity— Eecitals are sufficient v)her& 

evidence is iwijjossible. 

A recital is not a substitute for evidence of the 
facts which a creditor must prove. No party oau 
bo asked to prove what is impossible and when the 
proof of the facts justifying legal necessity ob 
repre.-eiitations in respect of such a necessity hasy 
become impossible by lapse of time, the recital' 
would be sufficient evidence to support the deedy 
provided that there are independent circumstances- 
which are such as would justify a reasonable' 
belief in the truth of the recital: 86 All. 187 andi 
44 Tal. 186, Foil. (Wazir Hasan, A.J.C.). RAM 
Nath r. Ram Harakh. 75 I.C. 770= 

80 I.C. 471 = 10 O.L.J. 245= 
A.I.R. 1924 0Qdh49. 

Mortgage by Karta for business — Onus is on 

mortgagee to prove necessity for business. 

When the manager of a joint Hindu family- 
mortgages joint estate, it must still be incumbent, 
on the parties supporting the mortgage to prove 
that the money raised on the mortgage was- 
required for family purposes No doubt if the 
f.amily is carrying on trading business, it would’ 
be very much easier to prove that the money was 
required for tbo purposes of that trade, and sO' 
for family purposes, than if the family were mere 
agriculturists. But it is not necessary inference 
that because the manager was carrying on business 
and because ho r.aiscd moneys by mortgaging; 
family property, that the money was necessarily 
required for the purpose of the joint family busi- 
ness. {Maclcod, C.J, and Crump, J.). VlTHAL 
YESHWANT V. Shtyappa Mallappa. 

72 I.C. 659=25 Bom.L.R. 323 = 47 Bom. 837 = 

A.I.R. 1923 Bom. 265. 

A co-parcener in a joint Hindu family cannot 

be predicated to have any share of his own in the 
joint family property until partition and therefore 
any alienation by him of the joint family pro- 
perty without any benefit to the family cannot be- 
upheld oven to the extent of his share: 21 P.R: 
1912. Poll. ILe Eossignol and Wilberforee, JJ.). 

MUNSHI LAL V. SOHAN LAL. 66 I.C. 881 = 

3 L:L.J. 137. 


Mortgagee praying for personal decree against 

'.xecutants — No question of legal necessity arises. 

Whore joint family property is mortgaged 
but the mortgage debt is not sought to be enforced 
igainst the mortgaged property and only a simple 
money decree is asked for in respect of it, then no 
question of legal necessity arises and in the 
absence of fraud, undue influonco, or other oir- 
cuDistaDces wliich would invalidate tbe contract, 
the members who entered into the mortgage, arc 
clearly liable and the representatives of the execu- 
tants who arc dead are liable to the extent of the 
assets of the executants who are dead which have 
come into their hands: ^ 89 -All. 437, Eel. on. 
[Daniels and Lyle, A.J.Cs.). PRAG DiN v. BHAG- 
WATISHAI. 66 I.C- 68 






_ A a A ^ 


•Joint family— Alienation— Partition. 

■Alienee's right to get vendor's share « only 


quitable. . ^ 

The right of the purchaser to have the property 
.f his purchase allotted exclusively to his vendor ^ 

hare is not an absolute right, but is m the naturo 
.f an equitable right and the Courts do as a 
natter of fact take this into consideration in 
usting the equities between the parties, as far 
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HINDU LAW— Joint family— Alienation— Parti- 
tion. 

poaaible. {Kinkhede, Offg. A.J.C.). Bhanrao v. 
GANGI. 93 I.O. 734=23 N.L.R. 184= 

9 N.L.J. 170=A.I.R. 1926 Nag 453. 

Where a membor of a Hindu joint family 

mortgaged his undivided share and in the subso- 
qaent partition the property to 'which the mortgage 
related was allotted wholly to another member of 
the family but was sold in execution of the mort- 
gage decree obtained by the mortgagee, 

Held, — he (the member to whom the property 
bad been allotted in partition) could recover the 
property sold. (Daniels and ^eare, 77.). NabaiN 
V. Bam Saran. 85 I.G. 490^22 A.L.J. SS3= 
5 L.R.A- CiY. 751 = A.I.R. 1924 All. 871. 

Mortgage by one member — Partition— Mort- 
gaged property allotted to another and other pro- 
perty allotted to mortgagor — Substituted property 
comes under the mortgage. [Prideatu and EinkJude, 
A . j . Cs .}. BALiBAM Singh v. ramchandba. 

78 I.C. 77 = A.I.R. 1924 Nag. 393. 

—Joint family— Alienation — Rights of alienee. 

— — Purchaser of undivided share is not entitled to 
joint possession. 

A purchaser of an undivided share of a joint 
Hindu family, if oat of possession, should not be 
given joint possession with the other co-parceners 
but should be left to his remedy of a suit for parti- 
tion ; A.l.B. 1926 Bom. 899 and 39 Mad. 265, Rel. 
on. {Macnair^ A.J.O.]. KAMTA PbASAD v. 
MADHAVRAO. 116 I.C. 648= 

12 N.L.J. 1 = 29 N. L. R 28= 
A.I.R. 1929 Nag. 60. 

■ ' “Alienation by the manager— Vendee is justi- 
fied in insisting on other adulc members to be par- 
ties to the oontcaot. (F/orde and Addison, JJ.). 
SHAM DAS V. KiSHAN OHANO. 110 I- C. 890= 

9 Lah. 67=29 F. L.R. 310= 
A.I.R. 1926 Lah. 154. 

— ; The purchaser of an undivided share of a 

Hindu co-parcener gets only an equity to 
enforce partition and takes the share when 
partitioned subject to all the liabilities on it in 
the hands of his vendor. (Cottffs Trotter, C.J.. 
Krishnan and Curoenven, JJ.). K. Vbnku Rbddi 
V. M. Vbnkg Rbddi. lOO I.C. 1018=50 Had. 935= 

1927 M.W.N. 267=29 M.L.W. 784 = 
38 H.L.T. 842= A. I. R. 1927 Had. 471 = 

92H.L.J. 397 (F.B.). 

' -Family divided in status but property not 
divided — Alienation by one member — Alienee need 
not sue for general partition. {Spencer. J.). Ven- 
KIAH t>. GurAviah. 96 I.C. 290= 

23 H.L.W. 604=A. 1. R. 1929 Had 757= 

_ 50 H.L.J. 669. 

Execution purchaser of co-pareener’s interest 

gels under certain circumstances good title to what he 
purchases. 

It is well established law that In families govern- 
ed by the law of the Mitakshara no oo-paioener 
^fl in the joint family property any separate and 
defined share, although in Northern India at least 
a oo-paroener of such joint family property has a 
right to obtain a partition and on such partition 
he will obtain a separated and defined share of the 
joint family property. A creditor of a co-paroener 
XMy, und^r certain oiroumatanoes. obtain a parti- 
tion of his debtot’S' share in joint family, property, 
and when in execution of a decree a Court sells 
what Is joint f^ily property, as the property of 
the juagnMife-dehtor the puxohaserat the Court sale 
may yflnder pertain oironmstanoes obtain a. good 


HINDU LAW — Joint family — Alienation — 
Setting aside. 

title to what he purchases. (Sir John Edge.) SAT 
Narainu. Behari L.AD. 84 I. C. 883= 

1925 M.W.N. 1 = 23 A.L.J. 85=6 L R.P.G. 1= 

6 Lah. 1 = 21 M.L.W. 379=27 Bom. L.R. 135= 

92 I. A. 22=29 C.W N. 797=26 P.L.R. 81= 
A.I.R. 1923 P. C. 18=47 H.L.J. 857 (P.C.). 
■Sale of his share by a oo-paioener— Sait for 
partition by the putchaser — Suit lies — Share pur- 
chased from the vendor to be given to him if pos- 
sible : H Bom. H. C. 72 and 11 Bom. H. C. 76, 
Foil. (Macleod, C. J. and Siuih, J.). DHULABHAI 
Dabhaiw. Lala Dhula. 64 I.C. 119= 

49 Bom. 28 = 23 Bom. L. R. 777= 

A. 1. R. 1922 Bom. 137. 

■ --Sale by co-owner of specifio portion and deli- 
very of possession— Alienee’s possession is adverse 
to other co-owners — A co-owner’s possession of the 
area cannot be adverse to his co-ahaters until he 
has definitely declared to them his intention of 
holding on his own behalf, but this principle does 
not applly to the alienee of a oo-shater whose 
possession must be regarded as adverse to the oo- 
sharers from its commenoement. {Broadway, J.). 

ANWAB V. Kishan Singh. 71 I.C. I7i= 

A.I.R. 1922 Lah. 205. 

Purchaser's right is only on equity to work out 

his rights by partition suit — Courts must decree pos- 
session to co-parceners. 

A purchaser has only an equity as against the 
other members of the oo-parcenary to work out his 
interests by a suit for a general partition. In oases 
where possession of the property is claimed by a 
co-paroener on the ground of the invalidity of ths 
alienation as against him, the Court must decree 
possession and simply declare the right of the 
purchaser to a partition. (A^ttmarasuiami Gas^ri 
and Devadoss, JJ.). SCBBB GOUNDAN v. SBISH- 
NAMACHABI. 68 LG. 869=45 Had. 449= 

1922 H. W. N. 269=19 U L.W. 537= 

SO H. L.T. 217=A.I.R. 1922 Had. 112= 

42 H.L.J. 372. 

— -Vendee from some of the members — Trans- 
feree from all the members can challenge the sale 
— Nooonditloa to re-pay the sale price to the for- 
mer, can be imposed for his obtaining possession. 

33 All. 763, Rel. on. {Dalai and Wasir Sasan, 

A. J. Ca.). Baghubar PANDB V. GOKUI* Pbasad. 

65 I.G. 107 = 24 0. G. 807= 
A.I.R. 1921 Oadh 188. 

— Joint family— Alienation— Setting aside. 

’ ' -ifesne profits from alienee-‘-When can be 
claimed. 

In a suit to set aside a sale by a member of a 
joint Hindu family which is voidable no mesne 
profits can he allowed up to the date of suit when 
no notice is given to the alienee questiouing the 
alienation: A.I.R. 1924 Mad. 81, Foil. (Ramd^am, 
/.). (NAQUR) PICHAI ROWBTHER V. RASAPPA. 

100 I.O 202= A.I.R. 1927 Had. 528. 

, -Binding portion of consideration must be dis- 

tributed over all shares. 

Three brothers, one of them being a minor, 
formed a joint family. The major brothers and their 
mother, on behalf of the minor brother, sold the 
joint family property. The minor, on attaining 
majority, brought a suit to set aside a sale for 
want of necessity. It was found that two-thlrfia of 
the consideration was not for nboesaity and the 
remaining one-tKird had benefitted the plalntifi. 

Hold, that aooording to sooepted equitablo ptinol- 
pies, in the absence of any.thifig appearing to the 
j contrary, the consideration for the sale musthar^ 
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family!- Alienation — 

Setting aside. 


distributed over the whole of the property sold in 
proportion to the value of each part. There is no 
ground for supposing that one portion of the con- 
sideration is allooited to a particular share and 
the other portion to the other share or shares. The 
valid portion of the consideration, as well as the 
invalid portion, must be distributed over the shares 
of the three brothers equally. The consequence of 
this apportionment is that the plaintiff’s one-third 
share must be treated as charged to the extent of 
one-third of the valid portion of the consideration* 
A. I. R. 1924 Nag. 109 and 37 Mad. 435, Foll.\ 
32 N. D. R. 161, Diss. /row. {Kinkliede, A.J.C.). 
RADHA KisHAN V. BISAN SiNGH. 101 I.C. 262= 

A.I.R. 1927 Nag. 379. 

Mesne pro fits against alienee — When allowed. 

Where a sale-deed, challenged as being one with- 
out necessity, has not been unconditionally set 
aside, but the plaintiff is held entitled to get it set 
aside on payment of his quota of the valid portion 
of the consideration, the vendee must necessarily 
be deemed to be lawfully in possession until the 
sale is set aside, and he is therefore not accountable 
for mesne profits : A. I R. 1918 P. 0. 118, Foil. 
{Kinkhede, A. J. C.). RODHA KiSAN y. BiSAN 
Singh. lOl 1.0. 262= A.I.R. 1927 Nag. 379. 

-Mortgage set aside— Court may in equity 
order payment of certain amount as condition 
precedent to recovery of property. {Wazir Hasan, 

A.J.C.). Gaori Shankar u. Badri Nath. 

86 I C. 474= A.I.R. 1925 Oadh 635. 
Right of the co-paroenec to challenge aliena- 
tion is not lost even where a minager is able to 
give discharge ; 31 All 156, Foil., though doubted ; 
35 All. 380, Appr. [Daniels, J.). ISH DAT 
TEWARI V. TAMESHAR. 79 I.O. 296= 

5 L.R.A. Civ. 357= A.I.R. 1924 All. 916. 


— Joint family— Alienation— Subsequent birth. 

-Members of a joint Hindu family born .after 

the alienation of the family property by another 
member of that family cannot question the validity 
of that alienation : 33 All. 283 ; A.I.R. 1925 P.C. 33 
and A.I.R. 1924 All. .798, Ref. [Teh Chand and 
Aqha Haidar, JJ.). BBLIRamv. SARDABI Lal. 

A.I.R. 1930 Lah. 613 
‘Subsequently born co-parceners get neither a 
new cause of action nor a new starling point for 
limitation. 

Where a suit is brought to contest an alienation 
of joint family property it is from the date on 
which the o^use of action arose that period of 
limitation must be reckoned. Subsequent birth of 


a co-parcener does not create a fresh cause of 
action or a new starting point from which limita- 
tion should be reckoned. By the express terms of 
the section the extended period of three years after 
majority can only be claimed by a person entitled 
to institute the suit at the time from which the 
period of limitation is to be reckoned. A person 
who was not in existence at the time does not 
coma within this description and therefore is not 
entitled to the three years' extension. (Str 
Liwrence Jenkins.) R\NODIP SlNGH v. PBBMBSH- 
WAR PBRSHAD. 86 I.O. 249=23 A LJ. 176 = 

27 Bom. L.R. 175=21 M L.W. 236 = 
82 I. A. 69=6 L R P.C. 47=1925 M.W.N. 262- 
12 O.L.J. 74 = 2 O.W.N. 1=47 AU. 165- 
27 0.0. 343=29 O.W.N. 668 = 28 ll^- 

A.I.R. 1923 P.C. 33=48 M.L.J. 29 (P.O.). 

——No new cause of action, nor new starling point 
for limitation. 


HINDU LAW — Joint family — Alienation — 
Validity of. 

A son born in a joint Hindu f^mily acquires by 
birth interest in ancestral property but does not 
acquire any interest in any right to sue. The cause 
of action accrues after an alienation when the pur- 
chaser takes possession (see Art. 126, Limitation 
•Vet), and a new cause of action does not accrue 
upon the subsequent birth of a son in the family. 
The after-born son does not acquire a fresh cause 
of action and a fresh period of limitation does not 
start from the date of his birth. In his case the 
time from which the period of limitation is to be 
reckoned is the dale of the transfer and whoa he 
was not b )rQ on that date and was under no disabi- 
lity he cannot obtain the benefit of the provisions of 
S. 6 of the Limitation Act. He can take advantage 
of any cause of action existing at his birth and sue 
within the period of limitation but cannot start a 
fresh period at his birth ; 8 W.R ‘285; 4 All. 123, 
Foil.] 24 O.C. 330; 1 Lab. 558, Ref. to. (Dalai, J.). 
SiKANDAR Singh y. Bachchd Panoe. 

82 I.C. 307=5 L R A. Civ. 663= 

A.I.R. 1925 All. 34. 

A co-parcener not born on date of alienation 

by bis father and uncle and who separated before 
suit can’t set aside the alienation; A.I.R. 1922 All. 
342, Dist. (Daniels, J.). ISH DAT TEWABI v. TAME- 
SHAR. 79 I.C. 296=5 L.R A. Civ 357 = 

A.I.R. 1924 AH. 916. 

'No new cause of action. 

Although it cannot be disputed that a subsequent- 
ly born Hindu son has a right to avoid an aliena- 
tion which took place at a time wh‘*n other mem- 
bers of the family, not parties to the deed, were 
alive, it does not follow that he has a fresh start 
for the purpose of limitation from the time of his 
birth. When an alienation is made which is not 
justified by necessity a cause of action arises in 
favour of the other members to have it sot aside 
and to recover possession from the alienee but 
there is only one cause of action in favour of the 
other members of the family. Successive causes of 
action cannot arise as new members ate born year 
after year; 33 All. 654; 19 A.L J.R. 978. Dist. 

(Sulaiman and Kanhaiya Lal.JJ.^. SITARAMw. 
Chbddi Singh 83 I.C. 1052=5 L.R.A. Civ. 634 = 
22 A.L.J. 809=46 All. 882= A.I.R. 1924 AH. 798. 

Mortgage after birth, to discharge mortgage 

executed before birth is binding. 

Where the entire consideration for the mortgage 
deed in suit consisted of money due on a previous 
deed executed by persons who ware on that date 
sole owners of the property, the minor members 
born after the previous mortgage but before the 
mortgage in suit cannot dispute the consideration 
of the mortgage in suit: 33 All. 283 and 20 A.L.J. 
333, Rif. (Meats, C. J. and Piggoit, J.). PARTAP 
SINGH u. BOHRA NATHD RAM. 79 I-p- 234- 

45 All. 49= A.I.R. 1923 All. 197. 


•Joint family— Alienation— Suit to enforce. 
•Mortffftce suit agaiast family— A.11 members 


jined as parties, and not only the Kacta — Suit by 
liner members to set aside mortgage decree - 
lortgagee cannot plead that they were noi 
eoessary parties. (Das and Adami, 
^ANGANAND SiNGH V. RAMSSHWAB SiNGH 
tAHADDB. 102 I. C. 449-6 P**- 

8 P.L.T. 730= A.I.R 1927 Pat. 271. 

-Joint family-Anenatlon-Yalldity of. 

■Manager— Alienation by^Subsequent assent 


' junior members, if can validate. *i ^ 

Ottaers.— Whether in the case of alienation o£ 

int family property the later assent by the mem- 
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SIMDU LAW — Joint family — Alienation — 
Yalidlty of. 

'bers will help to validate a traasaotion which was 
void at its inception. {R/%mesamand Jackson, JJ.). 
<JANGADHABA PBAeARAJ MAHAPATRO V. SBI 
DlNABANDO SAKTRA MAHAPATRO. 

1929 M.W.M. 8«5. 

A member of a Hindu joint family who was 

never in exclusive possession of a plot cannot trans* 
ier it by the deed of 'birth’ which generally implies 
an under*proprietary right: 14 0. C. 41; A.I.R, 
1924 Oudh 60; A. I. R. 1927 Oudh 467, Bel. on. 
iBaza, J,). DUKBI Singh v. SiRJU DEVI. 

107 I.C. 178=4 O.W.N. 1225= 
A.I.R. 1923 Oadh 113. 

Transfer by one member to another member is 

void. 


HINDU LAW— Joint family— Ancefltial pvopepty. 

Subhedar, A.J.C.). TBIilBAKDAS t). MT. MATHA- 
BAI. 124 I. C. 609 = A.I.R. 1930 Nag. 225. 

-Even the joint acquisitions of two brothers 

without the aid of any income from the ancestral 
nucleus would not make the property in their 
hands *’ ancestral propirty.” {Findlay, J. C. and 
Subhedar, A.J.C.). TRlSlBkKDkS V. MT. MATHA- 
BAI. m I.C. 609 = A.I.R. 1930 Nag. 223. 

-There is no presumption in Hindu Law about 
any property being ancestral ; 12 Bom. 122, Bel. on. 
{Stuart, G. J. and Sriyasfaua, J.). MT. BRIJ 
Kunwar u. Sankata Prasad. 123 I.C. 849= 

6 0 W.N. 963= A.I.R. 1930 Oudh 39. 

Additions to ancestral house— When not anoeS' 

Iral property. 

No doubt where a Hindu father and son live 


A member of a joint undivided Hindu family 
■cannot legally transfer a portion of the joint family 
property to another member of the family. No 
interest can pass under such transfer and it need 
not be set aside : 41 Mad. 612, Disl. {Rafique and 
.Stuart, JJ.). Ram Ch.vnd y. Mathdra Ohand. 

60 I.C. 896 = 19 A. L.J. 299= A.I.R. 1921 All. 298. 

— Joint family— Alienation — What is. 

Permanent lease is an alienation- Legal 
necessity or the benefit of the joint family estate 
unust be proved ; A.I.R. 1917 P.G. 33, Foil. {Kendall 
eind Niamatullah, JJ.). Basdeo NaraiN v. 
Muhammad Yusuf. 116 I.C. 491=51 All. 285= 

26 A.L.J. 1313=9 L.R.A. Rev. 321 = 

A. I. R. 1926 All. 617. 
—Joint family— Ancestral property. 

•Ancestral properly of sole surviving C 0 'par‘ 
^ener and self-acquisition — Difference between. 

Per Patkar, /.—“There is a substantial differ- 
ence between the self-acquired property of a person 
and the ancestral property which comes into his 
■hands and of which he is possessed as the sole 
surviving co-parcener. He can make a gift or a 
bequest of the self-aoquired property even though a 
aon born or adopted be in existence, but in respect 
of the ancestral property of which he is possessed 
as the sole surviving oo-paroener. he cannot make a 
.^ift or bequest as soon as a son is either born or 
adopted.” {Marten. C.J. and Patkar, J.). Bhikdbai 
GHUNILAL V, MANILAL. 

32 Bom. L.R. 1217= A.I.R. 1930 Bom. 517. 

■A flubatantial nuoleus of ancestral property 
in oertain property owned by a person gives the 
character of ancestral property to all the property 
owned by him. {Tek Chand and Agha Haidar, JJ.). 

-Beli Ram V. Sardabi lal. 

, A.I.R. 1930 Lab. 613. 

Ine mere fact that the name of common 
.-ancestor appears in the eettlement pedigree table 
iQf by itsdlf and without niore» iusulfioleQC to provd 
that the land in possession of his descendants was 

1®27 Lah, 477, Bel. on. 
^TekChand, J.). SiSHAN Singhv. Laohhman 

122 I.C. 109= A.I.R. 1930 Lah. 288 , 

There is no presumption that the property in 

-the hands of a member of a Hindu family is joint 
or ancestral property. The character of such pro- 
perty must be established by the plaintiff who 
Tseeks to lay a claim to it ; 8 N. L. R. 82 and 
•A.I.R, 1926 Nag, 389, Foil. (Findlay, J.O. and 
iSubhedar, A.J.C.). Tbimbakdas v. Mt. MAtha- 
fflAl. 124 1. C. 609= A.I.R. 1980 Nag. 228. 

— Bouu is no nucleus. 

A honee ia which the members reside oannot 
■la Uto furnish a nucleus for acquisitions so as to 
clothe them with the oharaotee of anoeatial pro* 
ferty; A;l.a..i0aaNsg, 889, FoU. 


together and have an anjebtral house aay addition 
made to that house is to be presumed to have been 
built out of the nuoleus of joint lamily property. 
But this does not apply to a case where the father 
and son carry on their independent callings and are 
not shown to have any common lund or funds or to 
have pooled their incomes : A.I.R. 1927 Mad. 676, 
Bel. on. {Broadivay and Harrison, JJ,). TBABE- 
SHEB V. Ram GHAND. 119 I.C. 239= 

11 L.L.J. 85= A. I. R. 1929 Lah. 468. 

Nature of the properly must be proved — No 

presumption either way. 

There is no presumption that the property in 
the hands of a separated member of a Hindu family 
is joint family or ancestral property. The joint 
or ancestral character of the property in dispute 
must be established by one who olaims a share in 
such property. 

Where the Gourts below accepted as true the 
evidence that S and 0 were separata in mess as 
well as in property in the absence of any evidence 
to prove that the property in dispute originally 
belonged to a common ancestor of 5 and C or that 
it was acquired by S with the aid of ancestral 
nuoleus, the lower Gourts were perfeotly justified 
in holding that the property in suit which admit- 
tedly stood recorded in the sole name of S was hie 


self-acquisition and not joint ancestral property in 
which 0 or his descendants had any interest : 
8 N. L. R. 82 and A. I. R. 1926 Nag. 389, FoU. 
{Subhedar, A.J.C.). Habi v. Bangh, 

120 1. C. 402 (Nag.). 

'Suit for recovery of possession of ancestralpro- 

petty — Burden of proving tluit property m ancestrai 
is on plaintiffs. 

Ordinarily as between two Hindu brothers 
there is a presumption of jointnass ; but onoe a 
suit is brought for the recovery of possession of 
a oertain property that has passed out of the 
family of which the plaintiffs ace members, and 
when in that suit it is contended by the defen- 
dants, that the property sought to be recovered by 
the plaintiffs was not the ancestral property of the 
plaintiffs, the burden of proving that the property 
was ancestral lies on the plaintiffs ; 36 Cal. 1089 
(P.O.), FoU. (13601 Ahmad, J.). LAOHMAN DDBB v, 

ambika Dube. lOO q, ^ 4,^. 

, A.I.R. 1927 AU. 

— ^The share whioh a co-parooner takes as the; 

share of him and his branch on his separation is 
auoostral property. {Sir John Edge.) HAW 
Bakhsh 0. Babu Lal. 83 1.0. lifts 

22 A.L.J. 254=34 M.L.T. 70=5 Lah, 92= 
5L.R.P.C. 113=61 I.A. 168=28 O.W.N. 9&ft= 
^ i 3(024 ¥.W,N. §50=26 M.M 
26 Bom. L.R„11Q8= il,R, mi 

47 H.W. 8S8 
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HINDU LAW— Joint family — Ancestral pro- 
perty. 

- Per 5t/c^:ntU, /.— Property from mother is 

not : 26 678; 35 Cal. 1039; 3 P.L.J. 188, Foil. 

{Dawson Miller, C. J. and Bucknill, /.). HARI 
PEASAD SIKGH V. SOURENDRA MOHAN SiNGH. 

66 I.C. 945 = 1 Pat. 506=3 P.L.T. 709 = 
, , A.I.R. 1922 Pat. 430. 

—Joint family— Benaml. 

Property standing in wife’s name is not pre- 
sumed to belong to her husband unless it is proved 
that husband advanced money for its purchase : 
8 Mad. 214, Bel. on; A I.R. 1925 P. C. 181, Expl. 
{Krishnan and Venhatasubba Rao, //.). OFFICIAL 
ASSIGNEE OP Madras v. Natesa Gramani. 

98 I. G. 660=38 H. L. T. 153= 
A. I. R. 1927 Had. 194 

There is no presumption that a property 

standing in the name of a Hindu female, who 
is a member of joint Hindu family belongs to 
the joint family and is not her stridhan pro- 
perty ; 26 Cal. 871 (P.C.); 13 Cal. 181 (P.G.); 
8 Mad. 214; 29 Bom. 306, 3 Pot. L. W. 341 and 
33 C.L.J. 201, Foil. {Mookerjee and Chotzner, //.). 
Bhuban mohini Dasi V. Kumud Bala dasi. 

82 I.C. 934=28 C.W.N. 131 = 39 C.L.J. 140 = 

A.I.R. 1924 Cal. 467. 

Where property is purchased by a joint 

Hindu family in the name of a female member 
thereof who has right to maintenance out of joint 
family property, she cannot be said to have such an 
interest in the purchase as would take her case 
out of 8, 66, C.P. Code: 12 Bom. L. R. 317 and 29 All 
661, Foil. {Tudball and Sulaiman JJ.). BAI.INATH. 
DAS V. BISHEN Devi. 63 I.C. 676=43 All. 711 = 

19 A. L. J. 787 = A.I.R. 1921 All. 183. 

— ■ Properly standing in the name of a daughter- 
in-law cannot be presumed to be joint family . 

As the normal state of a Hindu family is one of 
jointness in mess, worship and estate, the presump- 
tion is that all property acquired by or in the 
possession of a joint member is joint property. But 
it is well settled that as such presumption is found- 
ed on the fact of union, there can be no presump- 
tion where the disputed property stands in the 
name of a non-co-paroener, such as a son-in- law, or 
a female member of the family. Thus because the 
property stands in the name of a daughtor-in-law 
of the family, it cannot be presumed that she is 
not the beneficial owner. {Mookerjee, Ag. C. J. and 
Fletcher, /.). PROTAP CHANDRA V. SABAT 
Chandra. 62 I.C. 348=33 C.L.J. 201— 

25 C. W.N. 544=A.I.R. 1921 Cal. lOl. 
—Joint family— Breaking of. 

Effect of conversion. 

Where a member of a joint Hindu family 
becomes a convert to another religion, there is a 
break in the joint status of the famliy: 29 All. 487 
and 33 All. 356 (P. C.), Bel. on. {Sulaiman and 
Kendall, JJ.). Mt. Bhagwan Dei v. Shib Singh. 

A.I.R. 1930 All. 341. 

—Joint family— Constitution of. . . 

Under the Hindu Law there can be no 3010* 

family consisting of two females. All that can 
happen is that a female can succeed as 
certain cases, {iftsra <ind Baza, JJ )- KHUSH- 
WAQT RAI V. JAGANNATH PRASAD SANDAN- 

119 I.C. 872= A.I.R. 1930 Oudh 184. 

Illegitimate sons— If co-parceners with father 

~A°father”Bahi6 illegitimate sons living with 
him do not fonn a joint Hindu family with all its 
legal implications and consequences nor has the 
fisher power to admit his illegitimate son as a 


HINDU LAW— Joint family — Cnstoraary Law. 

co-parcener. But on the death of the father the 
illegitimate sons forma joint Hindu family in- 
regard to the properties which they inherit frort^ 
him and they have no power to dispose of the pro- 
perty by will. {Madgavkar and Patkar, JJ ). Shamd 
V. Babu aba. 110 I. C. 116= 

52 Bom. 300 = 30 Bom. L.R. 438= 
A.I.R. 1928 Bom. 133. 
Existence of property is not a necessary inci- 
dent, to joint status. 

There is nothing in Hindu Law which states 
that the properties to be called joint family pro- 
perties should be immovable properties or that 
there should be any minimum value which is re- 
quired to constitute a joint family. Nor is there 
anything in Hindu Law which says that posses- 
sion of property is necessary requisite for the con- 
stitution of a joint family. A joint family is com- 
posed of persons who live together and who are 
joint in food and worship and the possession of 
property is not a condition precedent to the estab- 
lishment of their status. {Kumaraswami Sastri 
and Erishnan, JJ.). JANAKI RAM OhETTY v.- 
NAGAMONI MDDALIAR. 93 I.C. 662= 

49 Had. 98=22 H L.W. 801 = 
A.I.R. 1926 Mad. 213=50 M.L.J. 413. 

There is no rule of Hindu Law under which. 

a daughter’s son and bis maternal grandfather 
are deemed to be members of a joint Hindu family. 
{Sulaiman, J.). Dunoar i>. JaHANGIR. 

87 I.C. 698= A.I.R. 1925 All. 773. 

— Joint family— Contract. 

Manager of joint family can enter into a 

valid contract on behalf of the joint family. 
{Shadi Lai, C.J. and Broadway, J.). GHULAM 
Hussain y. Tulla shah Ram Saran. 

1201. C. 170=A.I R. 1930 Lah. 142. 

Contr.ut in favour of manager persoiuiUy— 

Not enforceable by other members of his family after 
his death. 

Where A executed an agreement to sell in favour 
of B personally and received Rs. 2,000 as earnest 
money, and thereafter B died, 

Held, that the other members of the joint family 
of which B was the manager cannot sue to enforce 
the contract against A but that A was bound to- 
refund the earnest money received by him. (Das- 
and Maepherson, JJ.)- RAMDDLARI KuER y JANG 
BAHADUR. 77 I.C. 378 = 1923 P.H.C.C 247 = 

A.I.R. 1923 Pat. 589. 

—Joint family— Customary Law. 

Son in Punjab is entitled to claim joint pos- 
session with father. 

la the Punjab a son is entitled to sue at any* 
rate, for joint possession of the family property^ 
although he is not entitled to claim partition of 
such property during the lifetime of his father. 

A.I.R. 1923 Lah. 255, Foil, ; 105 P. R. 1917, 

85 P.R. 1915. Bel. on. {Bhide, J.). HARDAYAL Mal 

y. MULK RAJ. ^ 113 I-C- 

1928 Lah* 911*^ 

The Courts are not bound to convert a sale 

executed by the manager of a Hindu 
into a mortgage, even if necessity for 
one-sixth of the total consideration has not been 

established. {Shadi Lai, C.J. 

NATHU V. FATTU. 119 269 (Lah.)w 

Mere attachment of ancestral property of a 

joint family, governed by the customary law 
imposes a restriotion on alienation by prop 

hisancestralproperty does not give “J, 

action to his sons to get a declaration that Uieiv 
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HINDU LAW— Joint Tamily— Dancing girls. 

revetBionary rights should nothe affected. {Shadi 
Lai, C.J. and Lumsden, J.). CHET RAM v, 
SPEDDING AND CO., LTD. 74 I. C. 479= 

5 L.L.J. 234=A.I.R. 1924 Lah. 52. 


—Joint family— Dancing girls. 

Three danciug-girls living together— One 

only earning and purchasing property in her own 
name — ^No joint funds available for purchase — 
Purchase is not for the whole family, (Krishnan 
and Venhatasubba Rao, JJ.). Kannammal v. 
Eamathilakammal. 97 I. C. 632= 

A. I. R. 1927 Mad. 38. 
—Joint family— Dayahhaga. 

No joint family of fallier and sons. 

Under the Dayabhaga there cannot be a joint 
family consisting of the father and the sons be* 
cause so long as the father is alive he is the 
master. The eons may acquire separate properties 
of their own but they have no concern whatsoever 
with the joint family property if any property can 
be so called during the life*timc of the father. 
Sons after the death of the father may form a 
normal Hindu joint family. But the test is whether 
they are joint in food, worship and estate, 
(B, B. Ghose and Panton, JJ,). QodrANGA SUNDAR 
MlTRA V. Mobendra Narayan. 104 I. C- 694= 

46 C.L.J. 175=A.I.R. 1927 Cal. 776. 

A person in more affluent circumstances 

supporting hia brothers— Poor brothers do not form 
joint family with him. (B. B. Ghose and Panton, 
JJ.). gouranga SUNDAR MITRA V. Mohendra 
Karayan. 104 I. C. 694 = 46 C.L.J. 175= 

A. I. R. 1927 Cal, 776. 

Self-acquisitions— Dayabhaga — Presumption 

that all property acquired during the time the 
family remains joint does not apply when family 
consists of father and his sons : 31 Cal. 448, Expl. 
{Greaves and Mukerji, JJ,). JASODA SUNDARI v. 
Lal Mohan. 91 1. C. 681=42 C. L. J. 486= 

A. 1. R. 1926 Cal. 361. 

New trade started by Kaita — Adjudication of 

adult members — Minor’s sliare in family property is 
not liable. 


In a joint family governed by the Dayabhaga 
School carding on ancestral trade tho inability of 
a Harfa to impose on a minor co-parcener the risks 
and liabilities of a new business started by himself 
is well-established. No property belonging to the 
minor can vest by the adjudication in the Receiver. 
{Sir Lawrence Jenkins.) 8ANTASI ChARAN MAN- 
DAL V. KRISHNADHAN BANERJI. 67 I.C. 124 = 
20 A.L.J, 409=24 Bom. L.R. 700=39 C.L.J. 498 = 

1922 M.W.N. 364=30 H.L.T. 228 = 
49 Oal. 660=26 C.W.N. 994=16 H.L.W. 536= 
49 I.A. 108=A.I.R. 1922 P.O. 237= 
. . 48H.L.J.41(P.C.). 

AcquisUicn m the name of a member-pre- 
emption is, if is self- acquisition. 

Under the Dayabhaga School of Hindu Law 
where one ofthemembetB of a joint family acquiree 
property in his own name during the llfo-time ol 
his father the burden of proving that the property 
was not the self-acquired property of that member, 
hut in reality belonged to the father, lies on the 
^r^ making the assertion. {Newbould and Abdui 

MajtdtJj.). Nibaran Chandra Sen Gupta v, 
bask Bhusan Sen. 60 I.C.'729 (Cal.). 

—Joint family— Bxoluslon. 

Ouster— When presumed . 

lo* » long series of years the income paya- 

® Hindu family 
. shards contrary tc 
ttey^re'ehtltlea' biiginally by law. 


HINDU LAW— Joint family —Family property 

—Borden of proof. 

the members acting on that view not by an agree- 
ment with each other but by way of admission in 
certain documents or proceedings, neither an ouster ' 
of co-tenants resulting in adverse possession of pro- 
perties, nor some conveyance or agreement regarding 
the same can be presumed ; A.I.R. 1928 Bom. 287, 
Rel. on ; 29 Bom. 300 ; 20 Bom. L. R. 967 ;• 
A. 1. R. 1922 Bom. 150 ; 18 Cal. 10 (P. C.) 

47 Cal. 274 and 8 B. H. 0. (A. 0.) 166, Ref, ; Fis)^ 
and Taylor v. Prosser, (1774) 1 Cowp. 217, Diet,- 
(Marten, C.J. and Murphy, J.), AIDLJI NarotAM 
V. Miralal Ramchandra. 121 I.C. 459= 

31 Bom. L.R. 1067 = A.I.R. 1929 Bom. 424. 

Notice— Ouster — What is. 

Mere notice by one co-sharer who redeemed* 
mortgaged joint property to the other to the effeot 
t-hat, if he did not p.ay bis share of the amount- 
required for paying off the mortgage, he will have- 
no right over the property redeemed is not sufficient, 
to constitute ouster. If since the date of the riotica. 
the defendant has not been in possession of tho- 
family property sufficiently long, it cannot bcr 
presumed that such long possession amounts by 
itself to an ouster. {Macleod, C.J. and Shah, J.). 
KESHAV Narayan Shastbi PbAbhave v. Ram- 
chandra Ganesh Pbabhave. 77 I. C. 521= 

A. 1. R. 1922 Bom. 156. 

—Joint family— Family property— Accretions. 

Properties purchased with the assistance of 

the joint funds are joint properties liable to be-, 
divided amongst the members of tbs familyr 
29 All. 244, Foil. (Waeir Hasan and Neave, 
A.j.Cs.). Gaya Prasad v. Gibja bhankab. 

78 I.C. 574 = 11 0 L.J. 286= 
A.I.R. 1924 Ondh 360. 
—Joint family— Family property— Burden of 

proof. 

— ■ -No presumption as to possession of property — 
Onus is on the person alleging its existence. 

While there is a piesumptiou that a HlndU" 
family is joint until the contrary is proved, there 
is no presumption that a Hindu family is possessed 
of property. The party alleging that tho property, 
held by an individual member of a joint family is 
family property, must show that the family waa 
possessed of some property with the aid of wbioh- 
the property in question could have been acquired. 
If this is shown, and only then, the ontis shifts ta 
the party alleging self-acquisition to affirmatively 
make out that the property was acquired without 
any aid from the family estate ; A.I.R. 192T 
Mad. 88. Fon.\ 38 All. 677 ; A.I.R. 1928 Mad. 262 r 
A.I.R, 1929 P. C. 1; 32 I. C. 12 and 85 Cal. 
1086, Rel. on; 3 Cal. 815 (P.O.), Disc, and List.. 
(Ananihakrishna Ayyar,J.). C. SansabaNARAYANAn 
MUDADL\B V. TANGARATNA MUDALIAR. 

A.I.R. 1930 Mad. 682. 
" Burden of proof as to property being joint de- 
pends upon circumstances. 

The onus of proof in a case where the property: 
is said to bo the joint property of a joint family- 
must depend upon the oiroumstances of each part^ 
oular case, Where the family was joint in mess- 
and estate at the time of the acquisition and there 
wafl a nuolens of joint fund, however email it may 
be, the onus is undoubtedly upon a member of thA- 
lamlly to prove that the property, though purohae- 
ed in his name, was not a joint property. But the- 
only faot that two brothera lived together alone- 
doea not throw any burden of proof on plaintift’ 
more than la to he borne by him as plaintill Init 
case to prove that the property was puriSaged- by* 
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HINDU L&W — Joint f&mily — F&mily ppopOFty 

one through whom he claimed. [Suhrawardy and 
Graham, JJ.). Trailokyanath o. Chintamani 
Datt. 95 I.c. 426=30 C.W.N. 588 = 

A.I.R. 1926 Cal. 813. 

— Joint family — Family property ^ Common 
stock. 

Property thrown in common stock is joint pro- 

. perlij. 

Whether property is joint family property does 
not merely depend upon whether it is acquired 
with joint family funds or whether there is a 
nucleus of the joint family property. Even pro- 
perty acquired by one of two joint brothers by his 
own exertions and thrown into common stock is to 
be regarded as joint family property, and their 
male issue neoessarily acquires a right in it by 
birth: A.I.R. 1926 Bom. 408, Rel. on. [Jackson, 
A.J.C.). PONJI 0. GOVIND. 122 1.0.446 = 

A.I.R. 1930 Nag. 7. 

—Joint family— Family property— Conduct of 
members. 

Property treated by the members as joint 

family property will be so treated by the Court 
also. (Napier and Odgers, JJ.). KRISHNASWAMI 
Battar V. SREBNIVASA BATTAR. 76 I. C. 881= 
30 M.L.T. 168 = A.I.R. 1922 Mad. 341 = 

42 M.li.J. 124. 

—Joint family— Family property— Exchange. 

Where the gift was in oonsideratiou of the 

•money derived from the joint family fund, 

Held, this property must bear the character of 
the source of its acquisition and be deemed joint 
family property. [Wasir Hasan and Neave, A.J.Cs.). 

Gaya Prasad u. Girja Shankar. 78 I.C. 574= 

11 O.L J. 286=A-I.R. 1924 Oudh 360. 

—Joint farally-Faraily property— Joint acqui- 
sitions. 

Brothers may make property joxnt without 

nucleus— It is a question of their intention. 

Where property is acquired in the course of a 
business carried on by members of a Hindu family 
•by their joint labour, the property so acquired may 
become joint family property, notwithstanding the 
fact that it was acquired without the aid of 
ancestral nucleus. In such oases it is a question 
of proof whether they intended to acquire the pro- 
perty as partners or as members of a joint family. 

Two brothers carried on a joint trade for 25 years 
and during the whole of that period they had a 
common mess, they lived with their mother under 
the same roof and conducted themselves in every 
particular as members of a co-parcenary. Prom the 
funds of the joint trade they acquired immovable 
properties, obtaining sale-deeds indifferently in the 
name of one or the other and later on they executed 
deed of partition as between themselves : 

Held, that the brothers must bo deemed to have 
traded jointly and acquired the property not as 
partners but as members of a co-parcenary : 
A.I.R. 1926 Bom. 408, Ref. .{Venkatasubba Rao, J.}. 
Vasdoeva Rao V. Sakaram Bao. 108 I.C. 301 
27 M.L.W. 750= A.I.R. 1928 JJad. 412= 

54 H.Ij.J* 239« 

‘Brothers acquiring property by joint labour— 

Properly is Resumed to be joint family property ana 

not merely joint. . 

Where the members of a joint lamifY acquire 

property by or with the assistance of joint family 
funds or by their joint labour, such property is the 
joint property of the persons who have acquired it, 
whether it is an incremant to aaoestral property or 


HINDU LAW — Joint family— Family property 
—Nucleus. 

whether it has arisen without any nucleus of 
descended property. If a single individual acquires 
a fortune by his own exertion-*, without any assist- 
ance from the ancestral property his issue would 
certainly take no interest in it. If several brothers 
did the same, the property would, iu the absence 
of any indication of auy intention to the contrary, 
be owned by them as joint family property, and in 
that case their male issue would acquire a right in 
it by birth, for under ^litatshara system there can 
be no joint family property in respect of which the 
male issue of the joint owners do not take a share 
by birth. If there is satisfactory evidence of an 
intention to treat the property not as joint family 
property but as joint property only, i.e., as the 
joint self acquisition of the aeqairers, it will be 
given effect to. But the presumption is in favour 
of its being regarded as joint family property: 
25 Mad. 149 and 34 Mad. 211, Ref. [Baker, J.C.)t 
MOTILAlu. HARJIMAL. 87 I.C. 809= 

A.I.R. 1926 Nag. 146. 

— Joint family— Family property— Liability to 
attachment. 

The liability of the estate of a joint Hindu 

family to be taken in execution proceedings is not 
removed by the subsequent filing of the suit for 
partition : A.I.R. 1927 Oudh 180, Poll. [Stuart, 
C. J. and Raza, J.). Balbhaddar Stnoh «. 
HARDBI. 108 I.C. 111 = 5 O.W.N. 91. 


•Joint family— Family property —Nucleus. 

■Small nucleus— No presumption that subse- 
• • , • • • » 


luent acquisitions are joint. 

Whore the nucleus proved is very small no pre- 
sumption of jointucss of subsequently acquired 
property arises. In order to raise any presumption 
based on family nucleus it must be shown that it 
was possible to have incurred the cost of the pro- 
perty claimed as joint, from that family source : 
A. I. R. 1926 Lah. 333 : 29 All 244 ; A. I. R. 
1923 All. 574 and A.I.R. 1926 Nag. 389, Foil. 

and Coldstream, JJ.). KauSHI RAM w. 
Shankar Das. ill I-C. 596= lO L.L.J. 93= 

A. I. R. 1928 Lah. 397. 

•No nucleus— Joint brothers purchxsing pro- 

• • • . 4 


)erly — Presumption is that they circ joint lennnts> 
Joint family property can come into existenoo 
i^ithout a pre-existing nucleus : 32 Bom. 479, Poll* 
Where three brothers are joint at the time of a 
purchase there is no presumption that they aw 
jaoh possessed of separate property and that each 
ionbributes from his separate property to make up 
;he purchase money. On the other handi the 
nference from the facts, that the brothers are 
iOint, that there are no other co-sharers and that 
;ho brothers, after the purchase, own the property 
D equal shares, is that the purchase is made with 
oint funds, {ifaennirt A. J. G.). MOHANSINQH 

PUNJI. 103 I C. 812=i.I.R. 1927 Nag* 327. 
•Property acquired jointly by father and son 


3 joint family property even though there is no 
ucleus: 9 Bora. 433, Disappr. [^acleod, C. J. ana 
'oyajee, J.). Haridas v. Dbvkdvarbai. 

97 I.C. 820=50 Bom. 443=28 Bom. L.R. 6»7- 

A.I.R. 1926 Bom. 408. 

■It is necessary to establish the existence of a 


uoleusof joint family property before the pro 

arty in the possession of any one member oan do 

resumed to be joint family PJoPfl^y* 

lardy and Graham, JJ.). 436= 

IHAR V. OHINTAMONY DUTT. 93 IjO, 436 

30 C. W.N. 588= A.I.R. 1926 Oal. 8U* 
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HINDU LAW— Joint family— Family propePty 
— Nacleas. 

'Where the nucleus of ancestral property is 


very small there cannot be any presumption that 
any subsequent acquisitions were made with the 
assistance of that nucleus: 29 All. (P.C.) ; 
A.I.R. 1923 All. 574, {Scott-Smith and Le- 

Bossignol, JJ.). Iqbal Singh u. Jang Bahadur. 

93 I.C. 634= A. I. R. 1926 Lab. 333. 

Where there is a nucleus of groves of joint 

family property acquisition of land by the eldest 
member and planting a grove thereon will be 
deemed to be joint family property. {Wasir Hasan, 
J.C.). HAR DATT bAL V. DHANDHI SINGH. 
84 I.C. 1011 = 11 O.L.J. 660=28 0 G. 113= 

A.I.R. 1923 OndhSS. 

Nucleus insufficient to acquire property — No 

presumption arises as to its being Joint family jpro* 
perty. 

If there is a large family nucleus and if the 
property in the possession of a member of the joint 
family can be ordinarily traceable to the income of 
the family nuclens, suoh property would be con- 
sidered joint family property till it is affirmatively 
shown that that property was acquired without the 
help of and without detriment to the family 
nucleus. When it is found that the family nucleus 
is of such a character that it could not have 
yielded any appreciable income and when there is 
no proportion between the family nucleus and the 
fortune acquired iu the course of a few years, the 
matter does not rest with mere presumptions alone. 
The Court has to see whether the acquisitions were 
made by a member unaided by the family nucleus, 
(Case-law discussed.) (Spencer and Deoadoss, JJ.). 
VADAMALAI V. SDBRAMANIA. 71 I. C. 130= 

16 M.L.W. 936=1923 U.W.N. 57= 
A. 1. R. 1923 Had. 262. 

Properties acquired by the Karta of a joint 

family in the benami name of a third person with 
the income of ijmali properties, must partake of 
the nature of a joint family estate. (Ghaudhuri and 
Newbould, JJ.). Biswambhab HAIDAJt v. GlBI- 
bAla DAsi. 25 C.W.N. 356= A.I.R. 1921 Cal. 571. 

—Joint family— Family property— Partiblllty. 

— ’Joint property cannot be impartible even by 
custom, as such a custom would 6s unreasonable. 

To hold that the property belonging absolutely 
to several members of the family is indivirtble 
between them is opposed to all fundamental prin- 
ciples of law : 4 brad. H.O.R. 447, Bel. on. 

Buoh a oustoni, even U it exists, is unreasonable, 
family cannot create such a oustoni by 
nbt ahenatmg property for 60 or 100 years. (Ram/- 
mm. /.). VBNKATAOHAIiAM OHETTT v. VISVA- 
NATRA BANGABU. 102 j gig s 

A.I.R. 1627 Had. 729. 
family--Famlly property-Praotloe. 

^^ior member^ 

Properly bumgs to f<^%ly, 

R.is within the knowledge of the common course 
of human affaira of every Judge in India that in a 
very large number, if not the majority ofdoou- 
ments to which a joint Hindu faaAly il’a par^a 
a whole, the name of the senior member alone ia 
entered as the representative of the family mote 
especially^ if all the members of the family are 
brothers. {HalUfax^ A,J .0,). GANIA v. Ganga Pba- 

77 I.C. 768=6 H.L.J. 269= 

4991 Nag. 112 . 

■;rJ^ tfaiBily-^amIly property-^Presumptloa . 

Jointly .aeliXitred loithoutr family 


HINDU LAW— Joint family— Family property— 
What is. 

Property jointly acquired by members of a joint 
family, though without the assistance of joint 
family property must be presumed to be joint> 
family property, unless the acquirers intended to 
hold the property as co-owners between themselves 
in which case it would be their joint property. 
(Shingne, J.). RANGU v. LakSHMAN. 

32 Bom. L.R. 948= A.I.R. 1930 Bom. 438. 
Properlies in the hands of a member — Pre- 
sumption, whether ancestral. 

There is no presumption that the properties in ' 
the hands of a member of a joint Hindu family is- 
joint family or ancestral property but the joint or* 
ancestral character of property must be established 
by the person who claims a share in such property. 
(Subhedar, A.J.C.). Habi v. BANGA. 

120 I.C. 402 (Nag.). 

Property standing in the name of any one - 
membex may be presumed to be joint — Such pro 
sumption oan, however, be rebutted. (Eulwant 
Sahay and Maepherson, JJ.). BAKSIBAM MDL- 
CHAND t>. DwABKA Prasad. 115 1. C. 237=. 

10 P.L.T. 474=A.I.R. 1928 Pat. 438. 
—Where there ie property standing in the namor 
of a junior member, the presumption is that it is a. 
joint family property : 26 M.L.J. 248 (P.O.), Foil. 
[Ramesam, J.), NatESA AIYAR o. SAHASRANAMA 
Aiyah. 103 I.C. 814= A.I.R. 1927 Had. 773= 

^ BSH L.J. 890. 

'Property purchased while family is joint- 
would presumably be joint family property. 
(Napier and Odgers, JJ.). K.RISHNASWAMIBATTAB- 
V. SREENIVA6A BaTTAB. 7Q I.Q. gg^a 

30 U.L.T. 168= A.I.R. 1922 Had. 341— 

42 U.L.J. 124. 

All the property in tho hands of the mem- 
bers of a joint Hindu family is to be treated as a. 
joint property, but it is open to any member to* 
show that any particular property is his separata 
property. (Shod* Lai C. J, and Le Bossignol. J.). 
PARMA KAHD V. Saiv Chaban Das. 59 I.c. 286= 

2 Lah. 69=3 L.L.J, 82=21 P.L R. 1921= 

A.I.R. 1921 Lah. 147, 

-Joint family— Family property— Tonauoy. 

Onus of proving self- acquisition applies to.. 

tenancy also. 

The ordinary rule of Hindu Law that properties - 
acquired while the family was joint and with 
the help of joint family property should be 
regarded as joint family property and that- 
tho burden of proof that it was self acquired 
property of a single member should be on that, 
member, is applicable where the property in ques- 
tion is a tenanoy. (Hukerji and Boys JJ) 
AOHARJIAhirv. HabatAHIB. 1930 A.L.J. 974., 

—Joint family— Family property— What is. 

^Aoquis^ionsfrom income of family proverlu. 

<if$ also pTop^rty^ ir p 

Where Brit Mahabrahmam is ancestral property 

ajd the income derived therefrom goes to sumoH 

fey any mem- 
ber of the family, therefrom is not hie ex^oS 

property and therefore any property aoquired w- 

bmlt upon auoh fimd forms joint family property 

(afisra and Rasa, JJ.). qaya Din v. Gur Din 

118 I.O. 87=6 O.W.H. 249= 

ii^oilted by him tt«n hU maternal graStw if 
joint to ly property In the eenee lhattS: *!■ 
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HINDU LAW — Joint famlly-^Fathep— *Acknow* 
ledgraent. 

27 Mad. 3a-2 ; 39 Mad. 930, Ref. and 35 Cal. 1039, 
Foil. {Ramesam ani Jackson^ JJ.), VENKATA 
Se5HAMM.\ V. APPA Rao. 80 I. C. 79= 

20 M.L.W. 181 = A.I.R. 1925 Mad. 125, 
' — Joint family— Father. 

Acknowledgment. 

Compromige. 

Decree against. 

Duties of. 

Insolvency of. 

Manager. 

New business. 

Powers of. 

Representation. 

Right to sue. 

Self'acqalsitions. 

'Suit for accounts. 

Will. 

— Joint family —Father— Acknowledgment, 

The father in a joint Hindu family is an 

agent duly authorised to acknowledge a debt bind- 
ing on the family so as to extend the period of 
limitation; 17 Bom. 512; 37 Cal. 451. Ref. to. 
(Dalai, J.C.). SITLABAKHSH SaUKLA v. JAGATPAL 
SINGH. 86 I.C. 693=12 0 L J. 114 = 

1.I.R.192S OadhSgA. 
—Joint family— Father— Ooraproraise. 
—^—Compromise made by Hindu father as the 
manager of the joint family in good faith is bind- 
ing upon his sons unless it is proved that the 
father did not act hona Hie in making it: 
A.I.R. 1927 Lah. 620. Foil. (Zafar AH, J.). Mt. 
RAM RAKHI V. BrTJ BHU3HAN. 110 I.C. 118 = 

29 P.L.R. 50=A.I.R. 1928 Lah. 235. 

-A Hindu father has full authority to act on 

behalf of his adopted son and to enter into_ a 
compromise in a suit on mortgage of joint family 
■property in respect of his interest in the property. 
(Lord BUinesburgh.) S.AIYID MbHDI ALIKH.AN v. 
.-CHAUDHRI GHANSHIAM BiNGH. 104 I C. 375= 

46G.L.J. 209 = 4 O.W.N. 837= 
1927 M.W.N. 728=29 Bom. L.R. 1376= 
32 C W.N. 93=39 M L T. 300= 
A.I.R 1927 P.O. 204=53 M L.J. 345 (P.C.). 

Bona fide settlement of doubtful claim by 

'father as manager is binding upon sons: 24 I.C. 491, 
Foil. (Shadi Lai, C. J. and Zafar Ali, J.). MT. 
Maya Wanti v. Salig Ram. 103 I. C. 372- 

A. I. R. 1927 Lah. 620. 

■Compromise not binding on son living— -Sons 
bom subsequently are not also bound. 

One Rajaram’s share was decreed in a partition 
suit along with a considerable arnount. Rajaram’s 
minor son was a party to the partition suit. 

■ram for himself and his minor son, released the 
right to the sum, on his opponent Tuljaram agree- 
ing not to prosecute the appeal against the partition 
decree. The appeal was therefore not proseouted. 
The minor son of Rajaram on attaining majority 
filed a suit for recovering the sums, was 

dismissed by both the Courts in India but the 
Privy Council, holding that the arrangement by 
Rajaramdid not bind Rajaram’s son remanded the 
case for ascertainment of sou’s share. Before the 
auit came on for trial Rajaram got two mote sons 
who were added as co-defendants. The n^ born 
rods pleaded that the arrangement by Rajaram 

JTcW^^S^what the agreement 
was to release the whole of the debts that were 
then owingt .0 the joint family m consideration of 
'Tal|arftm not proBeou ting Ixifl appeals aod when the 


HINDU LAW — Joint family — Father— Decree 
against— Execution sale. 

attempted arrangement failed so far as the infant 
wa? concerned, it failed, in the events that have 
happened, to convey any of the joint estate at all. 
The appellants are therefore entitled to succeed. 
(Lord Biickmauer.) T.R. VENKATA R\o «. T. V. 
TOLJARAM Rao. 74 I C 765=23 OWN. 645= 
45 Mad. 298=1922 M.W N 392=30 M.L.T. 272= 
49 I. A. 91 = 36 C L-J. 319 = 24 Bom. L R. 1191 = 

20 A.L.J. 833= A I R. 1922 P.C. 69= 

43M.L.J. 2P8(P.C.). 

The minor sons of a Hindu father are bound 

by a bona fide oompromise of a doubtful claim 
entered into by their father as Minager of the 
joint family. (Scof^Smifh and Leslie Jones, JJ.). 
Shambu Nath v . Dwabka das. 

60 I.C. 924 (Lah.). 
—Joint family —Father— Decree against— After- 
born son. 

The subsequent birth of a son does not 

operate retrospectively so as to affect a sale in exe- 
cution of a decree passed against the father, where 
the sale took place before his birth: A.I R. 1922 
Nag. 101, Foil, and 26 M.L J. .576,' Dist (Baker, 
J.C.). Narayan u. Dhod.abai. 92 I.C. 663= 

21 N.L.R. 38=A.I.R. 1925 Nag. 299. 

— Joint family— Father— Decree against— Bind- 
ing nature- 

How far binding, must be decided on the facts 

of each case. 

The question how far the sons are bound by a 
decree against the father must he decided with 
reference to the particular facts of the case ; if the 
father is manager and the question in issue is one 
which equally affects him and the other members 
of the family and if the suit is properly defended 
the adjudication will bind all the persons interest- 
ed along with the father for the reason that in that 
case it must be presumed that the father represents 
the interests of all. If the sons are of full age and 
are aware of their litigation and take no steps to 
be brought on the record but asquiesce in the con- 
duct of the litigation by the father, the oase will 
be still stronger and they will be clearly bound by 
the decision, and the case is still stronger, whore 
not only is the son of full age and aware of the 
litigation and takes no steps to be brought on the 
record and acqniesoes in the litigation, but actu- 
ally conducts the litigation of the father : 
14 'M.I. V. 367, Bel. on. (Ramasam, J.). KANYA- 
DHARA TATAYYA V. K. RAGHAVAYTA. 

99 I.C. 539 = 38 M.L.T. 107= A.I.R. 1927 Mad. 408. 
—Joint family— Father— Decree against— Death 
of father. 

Father— Decree against father passed — 

Father dying— Property which father could have 
sold while alive, is attachable under decre6.(S«fd»' 
manandifukerji.JJ.). BINDA PBASAT) u. R.U 
BAtiLABH. 91 I.C. 785 = 48 Jill. 243= 

24 A.L.J, 273=A.I.R. 1926 All. 220. 
—Joint family— Father— Decree against— Execu- 
tion sale. . . 

-Omission to state whether son's share was beitig 

sold is not conclusive that his interest was not sold. 

Although the proclamation of sale in execution 
of a decree against the father may not state tMt 
the son’s interests are being put up for sale yet the 
circumstanees may be such as to fully justify a 
Court in holding that tho« interests were aobnally 
sold- 22 Bom. L.R. 970. Rel. on. (Fawcett and Mad‘ 
aavkar.JJ.). Dayanand 

Narayan. 98 I. J* mb 

28 Bom. L.R. 1082= A.I.R. 1926 Bom. »». 
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flINDD LAW —•Joint family — Father— Decree 
against — Execation saie. 

'Deorae against father— Sons’ shares can be 

sold unless debt is tainted ^Yitb immorality : 
A.I.R. 1924 P.O. 50 (P.C.), Foil. 

The question is not what the judgment-creditor 
-could have attached, but what the Court intended 
to and did actually sell at the Court-sale. This 
must in each case be a question of fact, on which 
it would be impossible for the Courts to lay down 
any rule of law. (Fawcett and Madgavlcar, JJ.). 
DAYANAND v. Daji. 98 I. 0. 754 = 

50 Bom. 793=28 Bom. L R. 1082= 
A. I. R. 1926 Bom. 548. 

Auction sale of family property — Son’s share 

also passes — Son must challenge it within limita* 
•tion if he wants to avoid. (Dtvadoss and Wallace, 
JJ.). NABAYAN V. VENKATASWAUI. 

981. C. 31=24 M.L W. 475=1926 M.W.N. 767= 
A.I.R. 1926 Mad. 1190=51 M.L.J. 843. 
■ “ W hen son’s squire also pusses. 

When the decree which is executed is made in a 
suit to which the sons were not patties and the 
•property sold is the joint property of the father 
and the son, the sale is good on the principle of 
Hindu Law that it is the pious duty of a Hindu 
-son to pay his father’s debt in respect of which the 
decree was made was contracted by the father 
to the knowledge of the lender for the purposes of 
immorality. (Sir John Edge.]. SAT Narain v. 
BEaARI LAL. 84 I. C. 893=1925 M.W.N. 1= 
23 A.L.J. 85=6 L-R.P. C. 1=6 Lab. 1= 
21M.L.W. 37S=52I A. 22=29 0. W.N. 797= 
26 P. L. R. 81=27 Bom. L. R. 131= 
A.I.R. 1925 P. C. 18=47 M. L. J. 837 (P.C.). 

Whole interest of family passes under the sale 

■unless proclamation states otherioise. 

Where a decree is passed against the father 
-carrying on business in the name of the family as 
manager, the whole of the family property is liable 
for the family debt, and when the property of the 
debtor is put up for sale, the whole interest of the 
family passes to the purchaser unless it is clearly 
stated in the proclamation that the interest of the 
father alone is Bold under the decree, (itacleod, 
C.J. and Crump, J.). AmolakchaND Laddbam v. 
MOTILAL AaiABIBAU. 871.0 953= 

27 Bom. L. R. 437=A.1.R. 1923 Bom. 497. 

—Joint family— Fathep—Decpee against— Liabi- 
lity of son’s property. 

— — —In execution of a deordd against the father 
‘Of a joint family the property both of himself and 
his eons in the joint family property oaa be taken 
«ii execution : A.I.R. 1924 P.O. 60. Foil. (Rowland, 
/.). JlWAN RAM RAMOHANDBA V. SlTA Ram 
XHBMKAE. 118 I. C, 141 (Pat.). 

-Where a father has oonttaofced a debt for his 

-own personal benefit, the creditor may obtain a 
personal decree against the father alone and may 
enforce the decree by attachment and sale of the 
•ont^a oo-parcenary property inoluding the interest 
•of the son therein. The son cannot recover the 
goperty unless he proves that the debt was tainted 
with immomlity or illegality. (Shod* Lai. G. J 

inJt partition 9 * alienate the estates 

purposes of nepeaaity, but 
where the family oonsists of fattier and aons the 

. fa^er may day the estate open to be taten in 'exa- 
-ontioa 


HINDU LAW — Joint family — Pathop-Deoree 
against— Rights of son. 

debt incurred by him, so long as it is not inouired 
for an immoral purpose; A.I.R. 1924 P.O. 50, Foil. 
(Maekod, C, J, and Coyajee, J.). DB SOUZA n. 
Wamanbao. 91 1.G. 984=27 Bom. L.R. 1451= 

A. I. R. 1926 Bom. 117. 

If the managing member of joint undivided 

estate is the father and the other members are the 
sons, he may by incurring debt so long as it is not 
for an immoral purpose lay the estate open to be 
taken in execution proceedings upon a decree for 
payment of that debt: A.I.R. 1924 P. 0. 50(P.C.). 
Foil. (Wazir Hasan and Neave, A.J.Cs.). GOKABAN 
SLNan V. JOKHD SiKGH. 

79 I.C. 21=11 O.L.J. 405= 
A.I.R. 1924 Ondh 407. 

In execution of a decree against the father 

personally the shares of the sons cannot be attached 
and sold during the life-time of the father. (Stuart 
and Eanhaiya Lai, JJ.). KiSHANSiNQH v. Ohhaj- 
JO Singh. 79 I. C. 238=43 All. 90= 

A.I.R. 1923 All. 206. 

Decree against father can be executed against 

sons' interest also. 

It is competent for the holders of a simple 
money-deoree against father to attach the joint 
family property of father and his minor sons in 
the bands of their judgment-debtor and to bring 
to sale the right, title and interest of the father 
and of the sons in satisfaction of their decree* 
80 All. 156, Foil. (Piggott and Walsh, JJ.). MOHAN 
Lal V. Bala Prasad. 69 I.C. 754=44 All. 649= 

T I .. » .t. 1.. A.LR. 1922 All. 310. 

—Joint family— Father— Decree against— Mort- 
gage-decree. 

— Money decree against father is binding on son 
unless debt is immoral or illegal. 

A money-decree against the father of a joint 
family in satisfaction of debt not inourred for an 
Illegal or immoral purpose is binding on the son : 
A.I.R. 1924 Oudh 394 and A.I.R. 1925 All. 180. 

Where a mortgage decree provides for the reco- 
very of the balanoe due from the mortgagore, if the 
mortgaged property was found insufficient to dis- 
ohatge the decretal amount there is a deolaratlon 
in the decree that a debt is due from the mortgaffor 
to the mortgagee for which mortgagor’s son can be 
made liable. (Shads Lal, C.J, and Ddlip Singh. J \ 
Krishna Eishorb v. Hem Raj. us I.q, i82= 

famiiw 0 Ak T. A.I.R. 1928 Lah. 818. 

rjinf of immorality should be proved 
When the property is sold in auction in execution 
of a decree against the father it is not open to his 
sons and grandsons to have the sale set aside on 

the mere gcouud that the debt on the basis of 

obtained had baen con- 
tracted without any legal necessity or was not 

lieu of any antecedent debt It ii* 

for the plaietifie ■ thett te eetUlur th.t 

'ft .“KiS 

22 l.L.3. 980=3 L.R.roi,: 

« . A. 1. R. 1988 111 jofi 

♦JtO BOhs sw«ot oi»(m thei, 
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HINDU LAW — Joint family — Father — Decree 
against— Sons boand. 

setting aside sale. [Devadoss andWallace, JJ.). 
Narayana V. Venkataswami. 98 I.C. 31= 

24 M. L. W. 475=1926 M.W N. 767= 
A. I R. 1926 Mad. 1190=51 M.L.J. 843. 

—Joint family — Father — Decree against — Sons 
bound. 

Father not described as manager — Yet the 

decree binds sons. 

The circumstances that neither the father of A, 
B and C. nor C himself, who were parties to a prior 
suit, was described expressly as manager of the 
family, does not by itself make the decision in the 
prior suit not binding in a subsequent suit on A. B 
and C who are members of an undivided family. 
To such a case the provisions of S. 11, Expl 6. 
C. P. Code, apply and the decision in prior suit be- 
comes rtfs Judicata as against A. Band C : A.I.R. 
1927 P. C. 66 : 30 Mad 324 and 22 Mad. 461, Rel on. 
{AnanthaJerishna Ayyar, J.). SETHUBATNAM Iyer 
o. Chinna Solan. 122 i c 164= 

A.I.R. 1930 Had. 206. 


'Decrees. 


A decree against father in respect of joint 
family properties binds sons, father being deemed 
to be their representative. (Spencer and Devadoss, 
JJ.). MEYYAPPAN SERVAI V. ^ilEYYAPPAN 
AMBALAM. 83 I C. 939=19 M L W. 484= 

34M.L.T. 209= A.I.R. 1924 Mad. 571 = 

46 M L.J. 471. 

•Foreclosure decree against father — Binds sons 

4 .« 


though not parties to foreclosure suit, unless the debt 
is illegal or immoral. 

A foreclosure decree against their father could 
not be considered a nullity simply because the 
plaintifis were no parties to the suit in which the 
decree was passed. If the debt is such as the 
manager of the joint Hindu family had authority 
to contract and for which he could bind the joint 
family property, the decree cannot be disturbed 
merely on the ground that the plaintiffs, minor 
members of the family at the time of the suit, were 
not impleaded in the suit. 

According to the principles of Hindu Law a 
Hindu son cannot escape liability under a dpctee 
obtained against his father and karta of the family 
unless he proved that the debts were contracted for 
immoral or illegal purposes. 

The burden lies on the sons to prove the illusory 
character or immorality of the debt. (Case-law re- 
viemd.) 7 O.L.J. 164. Biss. (Dalai, J. C. and 
Simpson, A.J.C.). M.VHADEO BAKHSH SINGH u. 
SUEAJ BAKHSH SiNGH. 80 1. C- 447- 

10 0. L. J. 292= A.I.R. 1924 Oudh 34. 

—Joint family— Father— Decree againt— Subse- 
qnent partition. 

-Liabililv of the estate is not affected. 

Where a Hindu joint family consists, of a father 
and sons .and the father has incurred debts and a 
decree has been passed on the basis of those debts, 
the estate can be taken in execution 
unless the debU had been incurred for immoral 

purposes: A. I. R. 1924 P. C. 50, Fol . , . . 

And in no circumstances can that liabili^ty of 
th. estate to be taken in execntion proceedings 

be removed b, the subsequent 61ing o » ™esh- 
pertition. [Stuart, C. J. and Ba 2 a, /O. JAGESH 

-- paeoe. n. mae.am.^^ o.w':S; lllz 

A.I.R. 1927 Ondh 180. 


HINDU LAW — Joint family — Fathei^lniolTenoy 
of* 

—Joint family — Father — Dnties of. 

Father is bound to maintain a joint son, in- 

dependent of any right to maintenance of the son. 

Where there is joint family property in wh'ch 
the sou has a share, though the father is not under 
an absolute obligation to maintain his adult son, 
he is bound as the manager of the family to main- 
tain him as a member of the undivided family- 
2 Bom. 573, Foil. 

This obligation is independent of the considera- 
tion whether, on account of the lunacy of the son, 
the father as the manager of the lamily would be 
bound to maintain him on the ground that he 
would be disqualified from inheriting or enforcing: 
partition of his share from the joint family pro- 
perty during the period of lunacy. (Shah anS 
Fawcett, JJ.). Chanvirgauda Shivangauda v. 
DiST. Magistrate, Dharwab. 100 I.C. 57S= 

51 Bom. 120=29 Bom. L R. 52= 
A.I R 1927 Bom. 91. 
— Joint family— Father— Insolvency of. 

After partition— Official Beceiver cannot pro- 
ceed against sons' shares. 

Where a Hindu co-parcener becomes insolvent 
and the Official Assignee of his estate subsequently 
brings a suit for partition and separate shares are 
allotted also to the S3ns of (he co parcener without 
making a provision for the satisfaction of the in- 
solvent co-parcener's debts, the share of the sons- 
of the insolvent co parcener do not vest in the 
assignee. The Receiver cannot take any proceed- 
ing against the sons’ separate shares where be fails 
before the partition to obtain an order declaring 
the sons’ shares to be liable for the father’s debts: 
A. I. R. 192.5 P. C. IS, Bel. on ; A.I.R. 1926 All. 447,, 
Notfoll. (Stuart, C.J. and Baza, J.). TraYAM- 
KESHAR PRASADH V. B.ASANT KUMAB MUKERJI. 

123 I.C. 61 = 8 O.W N. 977= 
A I.R. 1930 Ondh 36. 
—^Power of Bindu father over son's property *4- 
*' property." 

The power of a Hindu father over the family pro- 
perty including son’s interest therein must be deem- 
I ed to be property’ within S 28 and, as such, to vest 
' in the Conrt or the Receiver : A.I.R. 1925 P.C. 1, 
Expl.-, Gilchrist , In re. Armstrong, 11 Q.B.D. 521,- 
DisU A.I.R. 1925 Bom. 416. Diss. /row; 
A.I.R. 1923 Mad. 55 and A.I.R, 1924 Mad. 550, JwW 
not overruled by A.I.R. 1925 P.C. 18 (P.O.). (Phillips- 
and Badhavan Nair, JJ.). SUBRAMANIA AlYAR v. 
T. V. KRISHNA AIYAB. 102 I.C. 266= 

A.I.R. 1927 Had. 701. 

-Son’s share does not vest in Official Receiver- 

Only father's power to sell vests — Power continues 
even after father's death. 

Official Receiver in whom the property of am 
insolvent Hindu governed by the Mitakshara is 
vested under the Provincial Insolvency Act (5 oi 
1920) is entitled to sell the joint family property 
of the insolvent and his sons for his debts whero 
they are neither illegal nor immoral, i.e., sncD 
debts as the sons would, on account of their piou 
obligation, be bound to pay from 
perty. It is the power of sale , o 

not the Fhare of the son itself : A.I.R. 

Expl. ; A.I.R. 1925 Mad. 52. OverruUd. This power 

continues even after the father’s death by vir^ejf 
8.17. Section 28 by itself is enough to ^ 

of disposing whole family property in the ^oeive 
in insolvency of a Mitakshara Hindu fether. I 
not necessary to pray in aid the definition of p 
perty" in S. 2 (d) for this purpose. 
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HINDU LiW--Joint family— Father— InsalTency 
of. 

Per Venhatasubba Bao, J. — The expteBsion ‘pro- 
perty’ in S. 2 (d) of the Provincial Insolvency Act 
Includes the qualified and restricted power of a 
Hindu father. (Zrts/inan, Ramesavi and Venhala- 
9ubba Bao, JJ.). BALAVENKATASEETHABAMA 

Ohettiar V. Official Receiver, Tanjobe. 

97 I.C. 82S=49 Mad. 849 = 
24 M.L.W. 345 = 1926 M.W.N. 743 = 
A.I.R. 1926 Mad. 994=51 M.L.J. 269 (F B ). 
- Son's shares vest in Official Receiver— They 
can be sold for just debts of father. 

Where in the case of a Hindu joint family the 
father is adjudged an insolvent, even the sons’ 
shares vest in the Official Receiver and he can dis- 
pose of the same to pay the debts of the father 
unless they are incurred for immoral purpose ; and 
the pious obligation of the sons will prevent them 
from contending that their shares are not liable to 
be sold : A.I.R. 1925 Pat. 127 ; A.I.R 1924 P.C. 60 
(P.C.); A.I.R. 1923 Lah. 1 (P.B.), Foil. {Boss and 
Kulwant Sahay, JJ ). Chairman, DisT. Board, 
Monqhyr V. Sheodutt Singh. 98 I C. 364= 

3 Pat. 476=1926 P.H.C.C. 321 = 
8 P.L.T. 278=A.I.R. 1926 Pat. 438. 

' ^ "Father’s power to alienate family property 

for just purposes does not vest in Official Assignee: 
A.I.R. 1926 P. C. 18, Foil. (JkTacleod, C. J, and 
Coyajee, J.). SHBIPAD GOPALKRISHNA v. BASAPPA 
RUDBAPPa. 89 I. C. 996=49 Bom. 785= 

27 Bom, L. R. 934= A.I.R. 1929 Bom. 416. 

" Mares of the undivided sons also vest in the 
Official Receiver but they can bring a suit for 
partition on the ground of father’s debts being 
Illegal or immoral. (Derodoss, J.). G. NARA- 
filMHHLU V. P. BASAVA SANKABAM. 89 I.C. 439= 
20 M.L.W. 946=A.I.R. 1929 Mad. 249= 

■ Oj^cwl Assignee u placed in father's position 

aa regards his powers in respect of the joint family 
property. ^ j n 

estate of the insolvent vests in the 
Official Apignee, the right of the father to dispose 
m the son s interest in ancestral immovable estate 
mr the payment of his debts vests in the Official 
Assignee. Upon general principles of the Hindu 
Law governing the rights of the father and his son 

in the 00 parcenary property an order of adiudioa- 

ofleotof re- 
placing the father by the Official Receiver and the 

in letter the 

interests of the son in the property. As 

dahfcR'^of in certain oases liable for the 

debts of the father, the Official Receiver may be 
able to enforce that liability, provided that hi 

purpose and 

t Jpnditions which alone render the 

property can be attached and sold in 
llther Pasaed against the 

lather, and the sale afieots the interest of the son 

as well as that of the father, and in principle there 
ierikkiah/ff tw® i“diLual^ creditor 

Sd Assignee who represents the general 

•’™ beneat”. And thtru 

to ic; iorrilf ’'■‘if.’*" 

D. D. VOL. HI— 83 a 84 
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HINDU LAW — Jo int family— Fathop—Represen-' 

tation. 

dealing with the rights of the creditors should 

receive two different interpretations. The son has 

his remedy, but the proper mode of asserting such 
c<^itie 8 is by suit or other proceeding against the 
Official Assignee. For instance, if the sons of an 
insolvent alleged that certain of his debts had been 
incurred for immoral purposes and were not bind- 
mg upon their interests in ancestral immovable 
estate, they might maintain these allegations in a 
suit against the Official Assignee: and, in effect 
seek to have the property marshalled so as to apply 

he property other than such interests of theirs to 

the payment of such debts; 7 Bom. 438- 21 Rnm 
206; 19 Mad. 74; 158 P.R. 1919 ; A.I R. 1922 All W 
Poll.-, 49 I.C. 848; 5 O.L.J. 66 ^ £i “ 42 ct 
Dis . {SI, adi Lai. C.J.. Chevis and LS 

Bihaei Lal V. Sat Naratan. 69 1 c 

3Lah.829 = A.I.R. l92iLall(F B7 

—Joint family— Father— Manager. 

Where the father is alive he is the * jure 

® 601=A.I.R. 1923 Ondh^47 

—Joint family-Pather— New buBlness 

Father starting new busineas— .. 

be raised on family estate though the busing 
be a profitable one, to bimselfand hie sons 
law discusud,) {Mears, C.J. and mSterii VX 
INSPECTOR SlNQH V. KHAEAK SiNG^^ 

- 1121.0.881=50 111 77c... 

96 A.L.J. 377= A.I.R. 1928X11 403 

-Joint famlly-Pather-Powers of 

note after partition partly in lien^of 
ed before partition Ind partly in If 
advances the old liability ^Is rSed L 
promlesory note and the creditor LI o„r, 

There is no statutory power given f 

In the esse of a Mitakshara^fSvf,?**u®'!”*' *• 

“ Implied authori^ to make^n 

for the benefit of hie minoi sons may Lu 5 "“'°“ 

-dofnt 

family are oompl 6 S?y ropmeentedf Mitakshara 

mortgage of the joint family urnnAif v 

and have raised every possible^dS?^^ lather 

the minor members of a loint sm * 5 ?k to 

the mere fact that one suoh 

party to the mortgage action joined aa 

lor a declaration tha® theleoroeT'kr 

amt was not binding as affein^f S “^oftgage 

teres* in the joint fifmily Hia iS! 

oial sale of the property morimc^^ i«4i- 

treated aa by a t ^ W7 (F.B.I 
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HINDU LAW — Joint family — Father — Bepreien* 
tation 

law considered.) {Adami and Wort, JJ.). Eaghu- 
NAXDAN PRASAD SiNGH v, GHANANAND SINGH. 

A.I.R. 1930 Pat. 521. 


Where the efiect of a revenue partition 

is to bind the father of a Hindu joint family con- 
clusively. bis son will be equally bonud although 
his name may not have been entered in the revenue 
papers. (Snlaiman and Ryvea, JJ.). Gajadhar 
SiXGH V. hari Singh. 87 I.C. 647= 

47 All. 416=23 A.L.J. 291 = 6 L.R.A. Civ. 237 = 

A. I. R. 1925 All. 421. 

The presumption that when a Hindu father, 

a member of a joint family, sues or is sued, it is to 
be presumed that he sues or is sued in a represen- 
tative capacity does not apply where several of the 
co-parceners have affixed their signatures to the 
bond in suit as executants and are made defen- 
dants in suit. {Baker, J.C.). Narayan v. DHUD.A- 
BAI. 92 I.C. 663=21 N.L R. 38= 

A.I.R. 1925 Nag. 299. 

There is a great distinction between oases in 

which a Hindu father sues in respect of a contract 
which he is empowered under the Mitakshara Law 
as manager to make on behalf of the family and 
oases in which a father sues in respect of rights in 
immovable property, rights which he can only 
hold in an equal measure with other oo-parceners. 

The question as to whether a Hindu father 
euffioiently represents all the co-parceners in a 
given litigation is a question which has to be de- 
cided with reference to the circumstances of the 
case (Fosfer, <r.). HUKUM Mahto V. S^NTSaho. 

78 I.C. 19=A.I.R. 1925 Pat. 308. 
—Joint family— Father— Right to sue. 

Father can sue without impleading his minor 


There is no valid reason for drawing a distinction 
1)etween the powers of a manager to sue on behalf 
of the joint Hindu family fora debt due to the 
■family in his own name alone without impleading 
the other members and to sue for possession of im- 
movable property belonging to the joint Hindu 
■family without impleading the other co-parceners. 
At any rate, especially in the case of a father of a 
joint Hindu family, the consideration is even a 
stronger in favour of holding that he could sue both 
on behalf of himself and his minor sons without 
impleading the minor sons. The positioo will be 
difletent where oo-parceners other than the father or 
the manager are suing, and, therefore, limitation 
tuns even against a minor member of a joint 
Hindu family as regards adverse possession 
if his father who was joint with him was a 
maior at the lime that the adverse possession 
heiLu- A. I. R. 1926 P. C. 16. Dist. {Barrxson and 
Ddtip’ Singh, JJ.). SHARAM SiNGH «. SADHA 
SINGH 110 I.C. 293=A.I.R. 1928 Lah 484. 

Suit by Hindu father for recovery of joint 

family land binds alli co parceners— Such suit 
must be deemed to be a representative suit on 
behalf of all the CO parceners. {Foster, .T.). HUKUM 
MAHTO «. SANT SAHO, ^ ^ ^ ^^78 l.C^ ^9 ^ 

-Joint family— Fathcr-Self-acqaisItions. 

Son cannot object to attachment of father s 

self-acquired property 

against father: 4 P. (Bhfe. J.). 

BAGHBIR SINGH V. PAT-R^M GANGA RAM 

145 I C. 478=30 P.L.R. 29 = 10 L.L.J. 543- 

A.I.R. 1929 Lah. 181. 

Amongst Hindus an adult son usually lives 

with his father even when there is no joint family 


HINDU LAW — Joint family— Law as to. 

property and it cannot be said that a father who^e 
property is self-acquired intends to make it joint 
family property simply because he does not turn 
out bis son as he is of age and can earn his living. 
{Kumaraswami Sastri and Reilly, JJ.). Peria- 
k.aruppan Chetti y. Arun.ach'alam Chetti, 
102 I.C. 290 = 30 Mad. 582=25 M.L W. 688= 
1927 M.W.N. 287=A.I.R. 1927 Mad. 676= 

52 M.L.J. 571. 

The sons do not take a right by birth in his 

self-acquisitions of their father : 13 C. P.L.R. 137- • 
3 N.L. R. 182; 4 N.L.R. 9; 5 N. L. R. 103, FoH.’ 
{Mittra, .4. J. C.). MAROTI v. TUKARAM. 

76 I.C. 934 = 19 N.L.R. 99= 
A I.R 1921 Nag. 138. 

—Joint family— Father— Sait for accounts. 

In a suit for accounts against a joint family 

the son is not liable for the period of management 
bv bis father. {Ohaudhuri and Bewbould, JJ.). 
BISWAMBHAR HALOAR V. GtRIB\LA DASt. 

25 0.W.N. 336=A.I.R. 1921 Cal. 571. 


— Joint family —Father— Will. 

A Hindu father has no interest in co-parce- 
nary property after his death which he can vest in 
the trustees of any settlement, whether that settle- 
ment is made bv deed or by will. {HJarten, C.J. and 
Crump, J.). Venkataraman v. Janardhan. 

108 I.C. 79 = 52 Bora. 16=29 Bom. L R. 1522= 

A.I.R. 1928 Bom. 8. 

Father cannot bequeath by Will joint family 

prop.erty : 43 Mad. 824, Foil. {Spencer and Odgers, 
JJ.). DEIVACHILA AIYANOAR V. Venkata- 
CHARIAR. 88 I C. 967=22 M.L.W.188= 

1925 M.W.N. 556= A.I.R. 1926 Mad. 46= 

49 H.L J. 317. 


—Father and sou being co parceners, former 
cannot appoint testamentary guardian for son for 
the co'parcenaty property ; 41 Mad. 561 (F. B.), 
Foil. {Spencer and Odqers, JJ.). DbivaCHHjA 
ATTANQAR V. VENKATACHARIAR. 88 I.C. 967= 

22 M.L.W. 188=1925 M.W.N. 586 = 
A.I.R. 1926 Mad. 46=49 M.L J. 317. 


—Joint family — Law aa to. 

——The law governing the descent of the zamin- 
lari ofSadak Arjuni, Bhaodara District, is that 
vhioh governs the estate held by a joint Hindu 
amily. {Bohiuddin and Macnair, A. J. Cs.). MT. 
Sarjabai 1>. Ganqaram. 118 1.0.871 = 


^ AH 


Law of joint family and that of survivorship 

e closely connected. 

So closely is the law of joint family and survi- 
irship connected with the law of succession and 
heritance that it is often very difficult to say 
ecisely where the Hindu Law of succession and 
boritanoo can bo sepxrated from the rest of the 
indu Law of the joint family. {Kumaraswami 
istri,J.). Hajeb aboo pucker v. ebrahim 
ajeb. 70 I.C. 715=31 M.L.T._ 183= 


— Joint family— Manager. 

Aoknowledgroent. 

Arbitration. 

Bond in favour of. 
Compromise. 

Contract. 

Decree against* 

De facto. 

Discharge. 

Exclusive possession. 
Insolvency of. 
Liability of members. 
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JHINDU LA.V — Joint famlly^Hana^er— Acknow 
lodgment. 

Liability to account. 

Loan- 
Powers of. 

Presamption. 

Representation. 

Right to sue. 

Who can be. 

Joint family— Hanager— Acknowledgment. 
"The karta has the 8:imo authority to ac* 
knowledge a debt as he has to incur it, and the ac- 
'knowledgtnent need not be expressed as having 
•been made in his capacity of harla. {Buckland, /.). 

hahi Mohan Gho-SE u. Sourendra Nath 
MITTEB. 88 I.C. 1025=41 C.L.J. 53S = 

. A. I. R. 1923 Cal. 1133. 

—A Hindu Manager can bind himself in an 
-soknowledgment of a time-barred debt but he can- 
not bind his co-parceners. (Broadway and Camp- 
bell, JJ.). THAKAR DAS 0 Mt. PUTLI. 

82 I.C. 96=3 Lah. 317=A.I.R. 1924 Lah. 611. 

Acknowledgment by one msmbet — When binds 

- others. 

If one of the members of a joint Hindu family 
makes an acknowledgment in a statement before a 
(^urb and there are circumstances which indicate 
that that member was making that statement on 
behalf of the family, other members of the family 
■are bound by the acknowledgment, (^anhaiya 
liOl, J,c,). Ram autar u. Beni binoh. 

88 I.C. 198=25 O.C. 89=10 O L-J. 7= 

, , , A I.R. 1922 Oudh 13S. 

— Jointfamlly— Manager— Arbitration. 

'j^Reference to arbitration — When manager can 

A manager of a joint Hindu family, even 
when he is nob the father, has the power to bind 
'the family by a rafereuoe of a dispute with any 
outsider'regarding family property, to arbitration, 
Buoh reference be for the beneat of the 
■ lamUy; and minors in the family ace bound by the 
'relareiioe, and consequently by the award made 

TIa? r ■; Foil. 

NANAK CHAND u. 

Banabsi Das. A.I.R. 1930 Lah. 426. 

ifanaycr can refer to arbitration disputes on 
° ijy °f <^o-parcenary firm. 

j®**''* Hindu family is entit- 
io to arbitration disputes on behalf of the 

^e S It makes no difiecen- 

••but constituted not of father and son 

AIR 362. Rel. on ; 

Lal ^ ^ohanLal Chdni 

«2 LO. 231= A.I.R. 1930 Lah. 388. 
^as to reference to arbitration of dispute 

S' property is biadiog® on 

•the Vn sood reasons to 

ScoU’Smith, JJ.). 
I^WABka das 0 KISHAN KiSHORB. 61 I.C. 628= 

2 Lah. 114=3 L.L.J. 349=73 P.L.R. 1921= 

T I i. # „ „ A. I. R, 1921 Lah. 34. 

—Joint family— Manager— Bond In favour of 

Promissory note in favour of manaver for 

-money advanced out of joiut funds— Survivine 
•member can sue on it without suooession certificate 
sunder Suooession Certificate Act, S. 4- AIR 1921 

Mad 68(F.B.),J'o». (Brotfep, J.).’ Akukaohamam 

OHBTTY «. JAGANNATHA PiLIiAI. 

98 I. 0. 872=24 M. L. W. 889= 

^BoAdh® ^®2ftMad. 1188. 

manager is pteeum. 
«« to be Joint, property-separate private btaaai- 


i 


HINDU LAW — Joint family — IfanageF-^OB- 
tracc. 

actions by individual members do nob disprove 
it — Evidence meagre on both sides— Presumption 
is not displaced. (Viscount Cave.) Bandsd RAM 
V. Chintaman Singh. 66 I.C. 402= 

26 C. W.N. 496=3 P. L. T. 295= 
20 A L. J. 495= A.I.R. 1922 P.C. 215 (P.C.). 

— Joint family-Manager— Compromise. 

Compromise by manager is binding. 

In a Hindu family consisting of two brothers 
the elder brother of the two brothers should be 
presumed to be the head or the manager of the 
family in the absence of any evidence to the con- 
trary and a compromise entered into by him is 
binding upon the younger brother. (SAadi Lai C J 
and Agha Haidar, J.). Sant Ram u. HIBA NAND* 

p . , A.I.R. 1930 Lah. 719. 

Compromise by. If reasonable, binds minor 

members. (Afcars, C.J. and Banerjee, J.) TUfiSfir 
«. BISHNATH Rai. 71 l. G. 623=21 A.L.J 17S= 

Ti .. ^ ^ A- Civ. 134= A.I.R. 1923 Ail. 284. 
—Joint family— Manager— Contract. 

-^Specific performance of— When can be enforced 

agatnst minor. ^ 

A contract entered linto by a manager on behalf 
of the joint family at a time when one of the mem- 

nfin enforced as against the 

minor. There 13 no reason to limit this rule to oases 

where the contract on behalf of the minor is a con- 
tract for the purchase of immovable propattv Nor 

oan H besaid that the principle has Soapplioatio^ 

to a case where there 18 a contract to sell for th« 

purpose of necessity, 

HeW. however that a contract by the manager 
can be enforced except with reference to the shLo 

property contracted bo be sold 
unless the contract IS of such an indivisible ohal 
raoter that no specific performance can be ordered 
(/ocfe and ^ttter, JJ.). NRipaNDBA CHANDRA 

Sarkarv. Ekhbr.ali Joardab. 57 Cal 269- 
^ 34 O.W.N. 272= A.I.R. 1939 CaHs? 

—— Transactions entered into by manaver— 

‘heir’ .used ia sueh treus.otio/dTer uoi S 

Hasan 

Imam v. Bbahmdbo Singh. a.as>aN 

A.I.R. 1930 Pat 9if 
—-—.contract entered by family through manager 

Through manager It oan sue for matters arlaina 
out of that oontraot. “‘*«ers arising 

The managing member of a joint family busi- 
ngs can sue in matters affecting the buslna^ 
without joining in the suit the other members of 
the family. (Ufocldod. C.J and C^lfee J ) 
MaDIVBGI, APPA t>. MALL APPA. 9B 1 - 

28 Bom. L H. 711 = A.I.R. 1926 Bom !« 

— -^onfracf to sell properlySalenotfor necessitv 

per/ormanco of only vendor’s llxare can fw 

“ftiaging member of a joint Hindu familv 
who, for purposes not binding upon the otbAr 
parceners and without their cllLr^L^V 
to convey a speoifio item of joint famU? nroS^ 

K roh®ztsX‘t^oT^“,r 

date of the oontraot, if the oumlift ^ 
the entire conoidomHon Id 
yooiflodintho doorao.’ (JftfeWI 4 J oV's^a*’'*^ 
Hi, Kit, Kit, u. KiKHiYTriL “■ ISS 

* I.R. 1926 Nig. 69J. 
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HINDU LAW — Joint family —> Manager— Con- 
tract. 


- -A contract of partnership entered into by the 

Manager of a joint Hindu family with strangers 
does not ipso facto make the other members of the 
family partners: 41 M. 454, Ref. (Baker, J.C.).ShEO 
Narain V. BabuLAL. 85 I.C. 775 = 

A.I R. 1925 Nag. 268. 

- Contract by the JIanager of a Hindu joint 
family in bis individual capacity does not bind 
other co-parceners but the manager is not deprived 
on this account, of his right to enforce the con- 
tract. (Kennedy, J.C. and Lobo, A.J.C.). T.'^KUIIAL 
t. Gangaram. 94 I.C. 547 = A I R. 1925 Sind 103. 


Where a contract is by manager on behalf of 

a family, and for the benefit of the family and the 
manager dies, it can be enforced against the survi- 
vors even when some of the survivors are minors; 
22 Bom. L.R. 997, Foil. (Raniesam and Jackson, 
JJ.). NARAYANA CHETTYt'. MtTHIA CHETTY. 

80 I.C. 658=20 M.L.W. 103 = 
34 H L.T. 350=1924 H.W N 482= 
47 Mad. 692=A.I.R. 1924 Mad. 680= 

46 M.L.J. 575. 

Manager contracting to sell family property 

—Sale not binding on other members— Other 
members not consenting — Sale of vendor's share 
only can be enforced on payment oi contracted 
consideration; 37 Mad. 387, Appr.; 26 Mad. 74 and 
82 Mad. 320, Overruled. (TTaWis, C.J., Oldfield and 
Kumarasu'ami Sasiri, JJ.). Baldpwami AIYAR v. 
LAKSBMANA AIYAB. 63 I.C. 374= 44 Mad 605= 

13M.L.W. 562=1921 M.W N. 316= 
A.I.R. 1921 Mad. 172=41 M.L J. 129 (P.B.). 
—Joint family— Manager— Decree against. 

- — Manager entering into partnership with 
strangers — Adult co-parceners not liable for part- 
nership — Liability if their consent was not taken. 

A preliminary decree was passed against A per- 
sonally declaring him to be a partner with P and 
for rendition of partnership accounts. During 
continuance of further proceedings 4 died and P 
prayed to substitute the son and the brother of A 
as legal representatives on the ground that A enter- 
ed into the partnership as manager of the joint 
Hindu family consisting of himself, his brother 
and «on. There was no allegation that the brother 
had given his consent to A for carrying on the new 
business with P. The Court holding that A could 
not even if he entered the business as manager 
make other members partners with P, substituted 
only the son of A on the ground that trade debts of 
the father are binding on son, 

Beld further, that the Court was correct in refus- 
ing to substitute the brother as legal representative: 
15 N. L. R. 21, Pel. on; 46 Cal. 962, Ref. (Subhedar, 
A.J.C.). KASHIBAI V. SHRIBUMAR. 

A. 1. R. 1930 Hag. 10. 

Suit for trespass— Manager, resisting suif on 
the ground that property belongs to family — Decree 


binds members. 

Where in a suit the pUintifi contends that the 

defendant has wrongfully encroached on his land 
and the defendant who is the manager of a joint 
Hindu family contends that the land is his family 
property the suit cannot be said to be brought on a 
trespass pure and simple. If the defendant as 
manager of the joint family puts forward a title to 
the plaint property and if it is found against him, 
the other members of the joint family are also 
bound. (Devadoss, J.). (Mada Pedda) SubBANNA 
V KUBNAM DHANDRA BATAMMA alxas RAMA 
BAYAMMA. 86 I.C. 498 = 21 M.L.W. 300— 

A.I.R. 1925 Mad. 640. 


HINDU LAW — Joint family— Manager— Exeln- 
sive possession. 

Execution of decree against manager — Interest 

of all members passes unless contrary « shown. 

In the absence of any objection by any member- 
of the family, when joint family property is put up 
for sale in execution of a decree against a manager, 
it may be inferred that the intention was to pass 
the interest of all the members of the family in 
the property, though it may be open to the other 
members of the family to dispute that intention, 
and to satisfy the Court either that the alienation* 
was not binding on them or that the debt incurred 
by their father was not binding on them.oroiii 
any other ground that their interests in the family- 
property had not passed to the auction-purchaser: 
44 Cal. 524, Polf. (Macleod, C. J. and Crump, J.). 
Dada JlVAPPA V. YeSU. 73 I.C. 402= 

25 Bom. L.R. 494=A.I.R. 1923 Bom 450. 


Suit by or against manager— Bo presumption. 

that suit is representative. 

If it is shown that the debt is incurred by the 
Karta of a family for the purposes of the family 
trade or for its benefit otherwise and he is sued as- 
manager and a decree is substantially against the 
family in the name of its manager, all the members- 
of the family will be liable for the decretal amount. 
These facts, however, must be proved by evidence. 
There is no presumption of law that a snit by or- 
against a manager of a joint family is in his re- 
presentative capacity as manager ; and where the 
question itself is not raised as to his having re- 
presented the family, a Court will be acting rightly 
in holding that be sues or is sued in his own 
personal capacity. (Abdul Raoof and Harrison, JJ.), 
Mela Mal v. Gouri Rajmal. 

66 I.C. 485=3 Lah. 288=A.I.R. 1922 Lah. 200. 


——Decree against manager binds minor members. 

Decree passed against the managing membera- 
a joint family as the legal representatives of their- 
deceased father against whom the suit bad been 
originally filed in order to make him reimburse 
mesne profits which he had realised out of the joint* 
family property to the plaintifi — another member- 
of the family with whom he had been joint — is 
binding on minor members of the family though.» 
they were not made parties to the suit or the execu- 
tion proceedings that followed : 36 All. 383 (P.C.), 
Foil. (Kanhaiya Lai, A. J. C.). RAM NlDH v, 
ISHURDIN. 6310.288=24 0.0.161^ 


—Joint family— Manager-De facto. 

* A de facto manager can deal with the family 

property for proper family purposes, and a mort- 
gage by him of such property for such a purpose is- 
bin^ing on the family. (Abdur Rahim, Offg. C. J. 
and Odgers, J.). SadaYAPPA ASARI o. B/®HAVA 
ASARI. 62 I.C. 220—27 M.L.T. 325. 

—Joint family— Manager-Discharge. 

Where there is a division of status, the per- 
son who was the managing member before there was- 
such a division, ceases to represent the family 
afterwards and debts renewed by him subsequently 
would not bind the persons who were 
divided in status. (Kumaraswamt Sastrt and Beuty, 
JJ.). VENKATA KRISHNAYYA V. RANGA™. 

117 I. C. 720= A.I.R. 1928 Mad. 865. 
-Joint family-Manaxer-ExoIusIve POSBessiw. 
3 fanaj 7 er cannot claim excluswe possession 

against other members. , , ^ an. 

Manager of a joint Hindu family is no ^ 

titled to exclusive possession of any ® j 

joint family- property than any other member ifl^ 
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"HINDU LiV^loiDt family — Managor—Insol* 
Tenoy of. 

If another member takes exclusive possession of a 
•part or of the whole of the property and thereby 
-onats the Manager from joint possesaion, tha latter 
•can be restored to that joint possession, but he can- 
not bo put in exclusive possession, as admittedly 
he has no right to it: 7 N.L.R. 82 ; 1 All. 77, iDisf. 
{Hallifax, A.J.C.). KheduSINGH v. BHAGWAN 
Singh. 79 I.G. 400=A, I. R. 1924 Nag, 163. 

—Joint family— Manager— InBolvency of. 

— On the insolvency of the Manager of a Hindu 

joint family business, the Official Receiver can 
•attack colourable transfers of the family property 
made shortly before the adjudication though such 
'transfers were made by the senior members of the 
family and the manager was only a junior member. 
{^alsh, Ag.C.J.and R}fve:, J.). Narain D.\S u. 
Bankim Chandra. 85 I.C. 396=49 All. 912= 

A.I.R. 1925 All. 194. 

; — Shares o/otJicr members do not vest in Official 

Assignee. 

On the insolvency of the managing member of a 

joint Hindu family the Official Assignee succeeds 

to the undivided Interest of the insolvent in the 

joint property and his rights as managing member 

«o far as they oan be exercised for his own benefit; 

but he is not entitled to have vested in him the 

shares of the other members though he is entitled 

to deal with them as the insolvent would lawfully 

have done if there be no insolvency: A. I. R. 1923 

Mad. 55, Foil- A.I.R. 1923 Lab. 1 (P. B.), Not foil. 

[Sekwabe, C. J. and Coleridge, J.). VaradARAJAN 

Srinivasa rao. 75 I.C. 471= 

A.I.R. 1924 Mad. 792. 

“ ^3f»nor co-parcener's share does not vest in 
'Receiver. 

Although the manager and the other adult mem- 
bers of the family are adjudicated insolvents, the 
of the minor co-patoeners does not vest in 
the Receiver: 42 Cal. 225 and 19 Mad. 74, Foil. 
ihe Pull Bench Ruling, 3 Lah. 329, has distin- 
^ ^2 Cal. 225. {Abdul Baoof, J. 

basheshee Nath v. ganga Ram. 

# M 281 = A.I.R. 1923 Lah. 572. 

_j^t family— Manager-Liability of members. 

^ of fields taken by personas manager 

•of joint Hindu family of himself and his brother— 
^elds cultivated by brother for certain years— 

recovered from him by 

1M T PWty to lease: 

iSubhedar, A. J. C.). 
Ni^kanth. A.I.R. 1930 Nag. 54. 
family the managing member of a joint 

“*®?PPfoPf»ated. in the interests of oinfe 

» P^Mio trust. 

•iointlv members of the joint family were 

d?abll M the managing member and severally, 

•the t^® which 

reasonably acquired (5tr 
■John Edge.) Jai Naeain r. Peaq NabTtn. * 

85 I.C. 2=1925 M.W.N. 13= 

^ , 21 M.L.W. 162=2 O.W.N. 157= 

6 L.R.P.C. 73= 27 Bom. L.R. 713= 
29 0.W.N, 775=3 Pat. L.R. 265= 
A.I.R. 1926 P. 0. 11=48 M.L.J. 236 (P.G.) 

Join tfamlly— Manager— Liability to account. 

’th^ A of a joint Hindu family after 

date of division in status, is under an obliga- 

S ^nagement of the whole 

he being co-owner in pos- 
***® P*®P«'ty of the separated membat of 

wij ffoU» {Phillips and Tktruvenkataohariar, //.). 


j HINDU LAW — Joint family — Manager — 
Liability to account. 

ramakrtshnaiaytar o.'MuthdswamiAyyab. 

121 I.C. 609=32 Had. 672=29 M.L.W. 560= 
A.I.R. 1929 Mad. 436=56 H. L. J. 637. 

' Manager is not bound to render accounts to 
the co parceners of the profits of the joint-family 
during continuance of jointness. {Simpson, A.J.C.)* 
Lachmi Narain v. Salig Ram. 83 r.C. 833= 

11 0 L.J. 1S4 = A.I.R. 1924 Ondh 428. 

Manager ctunot be freed from the liability 

of rendering accounts simply because he has said 
that he possesses no account books and the plain- 
tiff has been unable to prove the existence of such. 
{Broadway and Zafar .ifi, J /.), Ram KishaN v. 
Ranshau. 77 I.C. 532= A.I.R. 1923Lah. 551. 

•He is liable to account only for what he actu^ 
ally receives. 

In the absence of proof of direct mis-appropria- 
tion or fraudulent and improper conversion of the 
moneys to the personal use of tbe manager (Karta) 
he is liable to account for wh'ib he received and 
not for what ho ought or might have received if 
the moneys had been profitably dealt with. (Sir 
John Edge.) A. PERRAZU v. K. SUBBARAYADU. 

61 I.C. 690=3 Pat. L.T. 1 = 26 C W N. 1= 
30 M.L.T. 1 = 4S I A. 280=41 Mad. 636 = 
19 A. L. J. 621 = 23 Bom. L. R 920= 
.34 C. L. J. 56=14 M. L. W. 270= 
1921 M. W. N. 540= A.I.R. 1922 P. 0.71 = 

41 M.L.J. 33(P.G.). 

ifanager to ntainfat»i accounts to show savings 

effected — Suppression of account-books — 2Ianager will 
be charged with value of net income. 

The Karta of a joint Mibaksharn Hindu family is 
not accountable for the rents, issues and profits 
which camo into his bands during his management 
of the properties as Karta. But he is still bound 
to keep true and correct accounts and to show the 
savings effected from the income of the joint family 
properties. 

Where the Karta of the joint family properties 
has suppressed his hooks of account with the result 
that it is impossible to diso9ver what are the 
savings effected from the income of the joint family 
properties, the only possible way, to discover those 
savings is to see what was the income of the joint 
family properties and what expenses were incurred 
by the joint family year by year. The Karta must 
be charged with the utmost value of the whole net 
produce deducting therefrom what is proved by 
him to have been spent for the joint family, Such 
an enquiry is always directed against trustees and 
agents who do not keep true and faithful acoounta. 
Lipton V. White, (1808) 15 Ves. 432 and Oray v. 
Haig, (1854) 20 Beav. 219, Ref. 

The rule is founded on the principle that every 
presumption consistent with established facts 
ought to be made against a trustee or an agent who, 
by his tortious acts has made it impossible for the 
plaintiff to discover his property. Although a 
Karta of a joint Mitakahara Hindu family la 
neither a trustee nor an agent in the strict sense of 
those terms; but as it is his duty to conserve the 
joint family properties and to disclose those 
properties to the members of the joint 
family at the time of partition the rule stated 
above is applicable in his case. This method of 
investigation is hardly a satisfactory one, and may 
even lead to injustice so far as the Karta is oon- 
oerned; hut the Court deals severely with any, 
irre^Iarities on the part of the agent and it striotly 
requires that he, who is the person trusted, shaU^ 
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act in all matters, relating to such agency for the 
benefit of his principal, and it is imperative upon i 
him to preserve correct accounts of all his dealings j 
and transactions in that respect and the loss and ' 
still more the destruction of such evidence by the 
agent, falls most heavily on himself. I 

Where the joint family has a money lending I 
business, but where having regard to the attitude 
taken up by the Karta it is impossible to determine 
what the value of that business is, the oulv reason- 
able way of dealing with this matter would he to 
assume that the Karta of the joint family must 
have invested the net income derivable from the 
properties less the expenditure in each year, in the 
money lending business and to charge him with 
interest at such a rate as in the opinion of the 
Court fairly represents the profits usually made 
by the employment of money in such a business. 
Burdick v. Qarrick, (1870) 5 Ch. 283, Bcf. IDus atid 
Boss, JJ.). GOBii^D Dube r. Papamesr'war 
Dube. 62 I.C. 83=2P.L.T. 365 = 

A.I.R. 1921 Pat. 487. 

— Joint family—Manager— Loan. 

When the manager of a joint Hindu family 
incurs a debt and gives a prcmisscry note therefor 
the creditor may sue him upon the note and make 
him personally liable but be cannot make the other 
members of the family liable by suing on the note. 
{Shingve, J.). My^NCIIEBSHA v. GOVIND. 

32 Bom. L.R. 1035=A. I. B. 1930 Bom. 424. 
— Where the manager of a joint family borrows 
money on a promissory note for a joint family 
business, the other members of the joint family 
are liable on the note, though the note was exe- 
cuted by the manager in his sole name ; Authorities 
on P. 249, Mulla’s Hindu Law, Foil. {Broadicay 
and Skemp, JJ.) lilEHLU v. BHOLU 

102 I.C. 295 = 9 L. L. J. 186=28 P.L.R. 277. 

A. I. R. 1928 Lah. 81. 

■ When the whole of the money borrowed by 
manager for the family is spent on it or by it. 
whether on necessities or luxuries the question of 
the actual existence of the necessity does not arise. 

{Ballifax, A.J.C.). Rambhau v. Waman Rao, 

107 I. C. 657=A.I.R. 1928 Nag. 251. 

■ . Belt by (he inaiiager for the construction of new 
house on old site is a legal necessity though new house 
is more sfocicus. 

Where a manager borrows money to construct a 
new bouse on old site the mere fact that it was on 
a larger and more extensive scale, does not make 
the loan any the less for necessity where there has 
been no proof that the construction was not a 
reasonable and inatural one in the circumstances 
and the work had already been commenced and it 
would have been uneconomic and indeed a dis- 
astrous step to have left matters as they were and 
the net result bad been that the family property 
bad been improved and increased iu value and was 
capable of producing a larger income. {Findlay, 
C.J.). JAGO KALAR V. NILKANTH. 

103 I.C. 471 = A,I.R. 1928 Nag. 78. 

■ProTnissory note by karta in his own name- 


Other members not liable on the note — Creditor can 
sue on the original debt, all the members Membets 
can plead debt was not justified. 

The karta of a joint Hindu family, by executing 

a promissory note unconditionally in his own name 

for family purposes cannot thereby bind the other 
members of the family or the interest of any other 
member of the joint family property. The other 
members of the joint family would only be bound 
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by a pi( missory note orbill of exchange signed by 
the Karta for family purposes if the name of eack 
member of the joint family to be charged appears- 
on the instrument ittelf and is disclosed in such a 
way that on any fair interpretation of the docu- 
ment his name is the real name of the person 
liable upon the bill: 46 Cal. 663; A.I.R. 1925 
Cal. 1C6-2 and 30 Mad. 88. Foil. ; 23 Mad. 697 and 
A.I.R. 1922 All. 116, Diss. from', 11 C.W.N. 

Dist. 

A debt contracted under a promissory note sign- 
ed by a karta for family purposes docs not attract 
the Hindu doctrine of family responsibility for 
family debts, and such a doctrine is incompatible 
with the object and effect of the law relating to- 
negotiable instruments. 

If a person has lent money to the karta of a joint 
family for family purposes upon the security of a 
promissory note, be is cntillcd to recover the fulh 
amount due under the promissory note, irrespec- 
tive of whether the money was or was not borrow- 
ed cr applied for family purposes but if he clects- 
to pursue ibis course, he is ro.-tricted to the remedy 
that he possesses against the party to the promis- 
sory note, and must follow the special procedure 
provided in respect of negotiable instruments. On 
the other hand in a suit aptly framed he may 
claim in the alternative the amount of the original 
debt for which the promissory note was given as 
security, and may proceed under the Hindu Law 
against the property of the joint family as a whole;, 
but if bo chooses to adopt the alternative the co- 
parceners will be entitled to raise the defence that 
the debt was not contracted or the proceeds of the 
loan applied for family purpo:-es. In short the 
plaintiff in such a case may enforce the rights that 
he possesses either under the law relating to nego- 
tiable instruments or under the Hindu Law; but- 
whichever remedy ho pursues ho is bound by the 
rules oftbeCode that ho invokes. {Page. J). RAM’ 
GOPAL f. DHIRENDBA NATH. 101 I.C. 573 = 

54 Cal. 380 = 31 C. W. N. 397= 
A.I.R. 1927 Cal. 376. 

Where the elder brother releases his interest 

in the family, the next brother becomes the mnna-- 
ger and loans contracted by him for benefit of the 
familv are binding on the family including the 
sons of elder brother, the sons remaining 
spite of the release by the father. {Vaikatasubba Eao, 
J.). BALASUNDARACHART v. KANNIAPPA. 

' 107 I.C. 132=39 ML.T. 443=- 

A.I.R. 1927 Mad. 1165. 

The karta of a Hindu joint family cannoL 

bind the members of the family by his signature 
alone on a promissory note, no other names appear- 
inc upon the document as those of Persons to be 
charged: A.I.R. 1923 Bom. 244 and A.I.R- 1922 AlU 
316 Foll.',4(S Cal. 663(P.C.), Di.st. {Buclcland, J.). 
HARI MOHAN GHOSE V. SOURENDPA NATH MlT- 

TFR 88 I.C. 1025 = 41 C.L J. 835 = 

A I R. 1925 Cal. 1153. 

Promissory note by kart another members not 

liable on the note. 

Where H promissory note is signed by the karta 

alone of a joint Hindu family he cannot be t®' 
have signed on behalf of the other members of the 
family if their names do not appear in the pro-note. 
Such promissory note gives no cause 
against other members of the joint family than the 
karta himself, and hence no question under B. 91. 
Evidence Act, arises. Such a case aifierente 
from one where the pro-note is merely 
for non-compliance with the provisions ot ^ 
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Stamp Act. {Buchland, J.). HABI MOHAN Ghose 
V. SOURENDRA NATH MiTTER. 8S I C. 1025 = 

41 C.L.J. 535= A. I. K. 1928 Cal. 1153. 
Manager alone is liable lor the debt incurred 
by him ^here it is not incurred for family purposes. 
{Shadi Lai, C.J. and Le Rossignol, J.). BaBU v. 
Balla. 103 I.C. 770=6 L.L.J. 441= 

A.I.R. 1925 Lah. 141. 
There is no presumption that a debt con- 
tracted by the manager of a Hindu family is con- 
tracted for the benefit of the family : 34 A. 135, Ref. 
{Martinean and Z afar Ali, JJ.). KHAZAN -MAL v. 
JAQAN NATH. 74 I.C. 484 = 4 Lah. 200= 

5 L.L.J. 236=A.I R. 1924 Lah. 44. 

Promissory note by karta — Suit against other 

members for the debt—Whtn lies. 

A suit upon a promissory uota executed by the 
manager oi a joint family and brought against the 
other members {undivided younger brothers of the 
executant) after his death is maintainable where 
the plaint mentions the fact oi the loan and alleges 
that it was incurred for family purposes. (Wallace, 
J.). SUPPAI Goundan o. Murogappa Crettiar. 

19 H.L.W. 605=A I.R. 1924 Mad- 710. 

■ There is no presumption in law that a docu- 

ment signed in bis personal capacity by one who is 
the manager of a joint Hindu family is signed by 
him as such manager. It is essential for the plaintiff 
to prove that there was necessity for these loans 
Bought to he repaid under the suit promissory 
notes. (Wallace, J.). SCPPAI GOUNDAN v. MURU- 
OAPPA OHETTIAR. 19 M-L.W. 605 = 

A.I.R. 1924 Mad. 710. 

■ ' -Suit on pro-note by manager cannot he treated 
os one for original debt. 

A suit which is primarily a suit on a promissory 
note by manager cannot be treated as a suit for the 
debt for which the promissory note was passed. If 
that were permissible difficulties would arise 
oecauso the issues in a suit on a promissory note 

would be entirely difiorent from the issues which 

would be raised in a suit against the whole family 
to recover debt. Defences which would he open to 
members of the family when sued for a debt would 
not be open to the person who passed the note. 
(Macleod, C.J. and Crump, J.). VithaIi Bao 
SHE9HQIBI RAO V. VITHAL Rao SouDEKAR. 

72 I. C. 242=25 Bom. L. R. 151 = 
A.I.R. 1923 Bom. 244. 

“Joint family— Manager — Powers of — Acts 
Dindliig. 

Averting loss in family business^Mortgage 
« bvndmg—Test of justification. 

The criterion to he applied to a transaction such 
as a mortgage by a manager is not whether it ulti- 
mately turned out to be for the benefit of 
the family, but whether it was a transaction 
which at the time it was entered into was such 
that a prudent man would have entered into it in 
the expeoUtion that it would be for the benefit of 

the joint Hindu family. 

Where a mortgage deed was proved to have been 
executed by adult, members of a joint Hindu 
lamily on their own behalf and as guardians of 
minor members, and where the minors ohallenced 
the mortgage on the ground that it was not for 
lep necessity or for the benefit of the family 

considera. 

mortgage was borrowed for purohaeing a 
house in which the joint family had been oariying 
on jajmani business and it was established by eyi. 
denoe to ifthe adult members had failed to^pur- 
olmfle the house which was ofieied to them at a 


HINDU LAW-Jolnt family— Manager— Powera 
of— Acts binding. 

concession, there would have been a loss to the 
family in the jajmani business, 

Eeid, that as the danger to he averted was the 
loss of the possession oi the house which had 
been in the possession of the lamily for 40 years, 
and which had been of material assistance to the 
family in conducting its business of jajmani, the 
adult members were justified in executing the 
mortgage in question and that the transaotioD 
was a transaction for the benefit of the family : 
6 M.I.A. 393, if’off. and A.I.R. 1924 P.C. 50, Ref. 
(Mukerjiand Rennet, JJ.) GOBINDJI v. LALLAMUL 
Habjdeo Das. 

19S0 A.L. J. 1170=A. I. R. 1930 All. 767. 


Manager for securing economical manage- 
ment of family property taking up management of 
neighbouring property and creating charge on 
family property to secure honest management— 
Manager does not exceed bis powers nor does he 
burden family property withont legal necessity. 
(Asfitiorth, J.). MT. ASHRAJUNNISSA BEGAM v. 
Sahdeo Pandey. 117 I.C. 609= 

A.I.R. 1929 All. 479. 

Transactioii by manager can be maintained 

either on the ground of necessity or of benefit. 

A transaction by a manager of a joint Hindu 
family can be maintained on two grounds, either; 
(1) that of necessity or (2) that of benefit. If the 
transaction is beneficial to the family, to establish 
that there existed a pressure on the family estate 
and that there was need for the transaction is un- 
necessary. 

Where the family is in danger of losing the 
entire property and the manager pays off the mort- 
gage by executing another mortgage, his action is 
justifiable on the ground of legal necessity - 
6 M. I. A. 893 and A.I.R. 1925 Oudh 459, Foil. 
(Wazir Htuun and Gokaran Nath Misra, JJ.). 
Gajraj Singh v. Mt. Mulan Kaub. 

105 I.C. 593=4 O.W.N. 981 = 
A.I.R. 1927 Oudh 521. 

Karta — Position of, in the joint family — Bona 

fide partition 6t/ manager is binding unless other 
members are prejudiced. 

In a Hindu family the karta oooupies a position 
superior to that of the other members in so far as 
he manages the family property or business or looks 
after the family interests on behalf of the other 
members. In fact he exeroises a oomplete authority 
over the family affairs, as the common interests re- 
quiring protection, so long as full and absolute 
confidence is reposed in him by the other moml^rs 
and no separation is effected, but that authority 
does not include authority to transfer or alienate 
the family property except for family purposes. A 
partition of the family property between his branoh 
and the other branches of the family h not an 
alienation and if he acts In good faith and in the 
interest of the family to which he belongs or of 
which he is the manager that partition is bindiDR 
on the adult members of the family, and partl- 
oularly on those who are absent on employment 
elsewhere or are minors unless there is anything to 
show that they were prejudioed by It. (Kanhaiya Lal 
(wd Ashioorthf JJ,)n JAGMOBAKDAS t;* KUNWAB. 

SraOH. 98I.0.13S=A.I.R.1926 All. m. 

Aefs of manager are binding if they are tor 
family benefit or infsrssf. 

The mere fact that a oertain person la tha 
u^ager of a joint family U not enough to make 
Ms sets binding upon the other meiberT of thJ 
toily and it must be shown by the party rely^g 
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oi~Act8 binding. 

upon the acts of the manager and seeking to bind 
the other members of the family, that the acts 
were done by the manager either for the benefitor 
for some interest of the family. (Greaves and 
Muicerjx, SUB\SHINI Dasi v. HABU QhOSB* 

_ , 89 I.C. lOO^A.I.R. 1926 Oal. 247. 

—Where the manager of a joint Hindu family 
purchased a share in a village, part of which was 
owned by the family, and in order to pay 
on the mortgage decree which was binding on the 
purchased share, executed mortgage of the joint 
family property. 

Seld, that though the purchased property yield- 
ed a small profit, the purchase was not speculative 
but was prudent and was binding on the family. 
\Da<i and Ross, JJ.). Beni Madho SinQH v. 
CIIANDEE Prasad. 83 I.C. 633 = 3 Pat. 451 = 

6 P.L.T. 233=A.I.R. 1925 Pat. 189. 

—Manager’s acts bind all unless they are 
prejudicial to them or are not for their benefit. 
{Jwala Prasad and Ross, JJ.). Nana Ojha « 
Prabhudat Ojha. 76 I.C. 608=3 P. L.T. 284= 

A.I.R. 1924 Pat. 647. 

—New business started by Karti for benefit of 
family — Karta can raise money on joint property. 
(Broadway and Zafar AH, JJ.). Chada R\\i v 
KISHEN OHAND. 88 I.C. 762 = 

A.I.R. 1923 Lah. 462. 
To save other properties from sale at execu- 
tion, manager sold the mortgaged property. But 
full purchase money could not be paid by the pur- 
chaser and the manager became a surety to the mort- 
gage executed by the purchaser in order to be able to 
find money to set aside the execution sale before 
confirmation. 

Held, there was legal necessity for the last 
transaction and the minager was justified in be- 
coming a surety to the mortgage. (Dis and .idami, 
JJ.). Kanhailal Khrnka t>. THAKUR PB.ASAO 
SlNQH. 79 I C. 9=2 Pat. L.R. Civ. 285= 

5 P.L.T. 534=A.I.R. 1923 Pat. 268. 
Purchase of property if a prudent act is bind- 
ing. 

The karta of a joint family is entitled to bor- 
row money in order to purchase property under 
certain oiroumstances. Provided that the transac- 
tion is one into which a prudent owner would 
enter, the manager of a joint family is entitled to 
bind the joint family properties by a mortgage exe- 
cuted by him. It is wholly immaterial whether 
the minors join in the mortgage or not. As a 
matter of law, they cannot join in the transaction; 
the transaction binds the joint family properties, 
although there be no registration, and consequent- 
ly no execution on behalf on the minors. (Dis 
and Bucknill, JJ.). KUMAR KALIKNAND STNOH i>. 
SHIVA Nandan Prasad Sinoh. 63 I.C. 626= 

3 P.L T. 149 = A.I.R. 1922 Pat. 122. 
— Joint family— Manager— Powers of— Acts not 

binding. 

The manager of a joint familycannot validly 

give np a valuable claim of the family and 
extinguish it without any return or consideration. 
No such waiver or giving up by the manager can 
be regarded as binding on the minor members of a 
family and therefore on the family as a whole. 
(Srinivasa Avvfingar and Jackson, JJ.). DASARA- 
THARAM V. NARASA REDDI. 109 I-C. 339= 

81 Mad. 484=28 M.L.W. 77= 
A.I.R. 1028 Mad. 601 = 83 M.L.J. 109. 
The manager of a joint Hindu family pro- 
perty is, in the absence of evidence of necessity 
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of— General. 

for the same, not justified in accepting the contract 
postponing the redemption of a mortgage for forty 
years. (Wazir Hasan, A.J.C.). MT. Kania Pizza 
Bibi V. Datadin. 90 I.C. 184=2 O.W.N. 650= 

A I R. 1925 Oadb 678. 

— Joint family— Manager — Powers of — Borrow- 
ing for business. 

The manager of a joint familv business has 

an implied authority to contract debts for the 
ordinary purposes of the family business. (Addison. 
J.). ilAULUK CHAND KISHANJI V. T>KYk KiSHAN. 

106 I C. 183 (Lah). 

The manager of a trading family has wider 

powers than those of tho manager of a non-trading 
family. There is no deviation from the funda- 
mental principle that what is done must be for 
the benefit or necessities of the family, but acts as 
the incurring of debts and drawing of negotiable 
instruments are necessities to a trading family 
while they would not be to a non-trading family. 
Even whore the debts in fact are incurred merely 
for personal purposes of the manager they will 
bind the family if they are within the ostensible 
authority of tho manager as conducting the family 
business. So it is, that those who deal with him 
and to whom he incurs debts are not put upon en- 
quiry as to whether the debts where incurred for 
the benefit or necessities of the family so long as 
they are incidental to tho family business : Maync, 
9th Edition, pp. 398-399. Rd. on: 34 Bom. 72; 
35 I^Iad. 692 and 42 Slad. 629. Foil. (Wallace and 
Thirtivenkafachariar, JJ.). RajagoPAT.A AIYAR u. 
RamANCHETTIYAR. 1927 M W.N. 879= 

A.I.R. 1927 Mad. 1190. 

When co-parceners are personally liable. 

The Manager of a joint family business has an 
implied authority to contract debts for the ordinary 
purposes of tho family business. Where such 
debts have been incurred, the other co-parceners, 
whether they be adults or minors, are liable,^ but 
to the extent onlv of their interest in the joint 
family property. They are not liable personally, 
unless, in the case of adult co-parceners, the con- 
tract sued upon, though purporting to have been 
entered into by the Manager alone, is in reality 
one to which they ate actual contracting parties, 
or one to which they can bo treated as being 
contracting parties by reason of their conduct, or 
one which they have subsequently ratified; and 
in the case of minor co-parceners, unless the con- 
tract has been ratified by them on attaining 
majority 29 All 166. Foil. MuUa’s Hindu Law. 
3rd Bdn.. pp 219 and 211, Ref (Broadway and 
Abdul Raoof, JJ.). BtsHEN StNGH v. KtdAR NATH. 

62 I.C. 800=2 Lah. 159 = 76 P.L.R. 1921 = 

A I R. 1921 Lah. 61. 

—Joint family -Manager— Powers of— Contri- 
Where debts binding on the joint family 


were renewed in favour of another by the manager 
subsequent to the filing of a suit for partition. 

HeU, that though the renewal hj the managing 
member, subsequently to a division may not bin 
other members they were in equity bound ^ 
contribute towards the debts which were dis- 
charged bv the renewal: 39 M. 288 ; 44 B. 179. 

Foil. (Phillips. J.). VISVASANKARA NARAYANA 

AITAR V. KABT AtYAR. , , „ ^^86 ^^0 

21 M.L W. 25= A.I.R. 1925 Mad. 453. 

-Joint famlly-Manager-Powew of-OontMj. 

^The manager can represent the oo-paroenary 

la all suits afleoting Its interest, oan maw 
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of— Olving discharge. 

■oontraots, refer to arbitration and compromise, any 
claim and oan do all acts which he thinks neoes* 
eaiy or beneficial to the estate. {ScoU-Smith, J.). 
MITHANO V. Shivbam. 60 LC. 484 (LahV 

— Joint family — Manager— 'Powers of— Giring 
discharge. 

Money lent by manager— Death of lender— 

If money be private property of lender only person 
holding heir certificate alone can give discharge — 
If money was j oint manager can give discharge. 
■{Kennedy, J.G. and Rupchatid Bilaram, A.J.C.). 
fiHAKAR KHAN V. LAKHIMAD. 94 I.C. 664 = 

A. I. R. 1926 Sind 56. 

1 — The managing member of a joint Hindu 

family can give good receipts on behalf of the 
family which will bind the family: 34 All. 549; 
38 Mad, 118 ; 45 Bom. 446, Foil. {Daniels and 
Dalai, JJ.). Baijnath v. Ram Bilas. 

80 I.C. 12=5 L. R. A, CiY. 386= 
A.l.R. 1924 All. 738. 

Manager can give discharge in respect of debts 

to family business. 

Though ordinarily one out of several joint credi- 
tors cannot give a valid discharge for the amount 
■of a joint debt, the managing member may do so 
where the payment is made to him in discharge of 
•a debt due on account of a joint business carried on 
in the interests of a joint Hindu family and suoh 
payment is made to him as representing all its 
members: 14 0. 0. 45 and 18 0. C. 154, Diaf.; 
83 All. 272, Foil. {Kanluxiya Lai, /.C.). 8HS0 
Ohaban Das u. Bbtj Bahadob Singh. 

81 I.C. 303=26 O.C. 286=A.I.R. 1924 Oudh 161. 

• Mortgage in favour of minor — Tender of mort- 
gage nwney to Manager, if good tender. 

If, in executing a mortgage in favour of a minor, 
the traneaetion is really entered into by the joint 
family consisting of the father and the son, and if 
at the time of deposit the mortgagee is still a minor, 
then it might well be held that an ofiei to pay the 
mortgage money to the managing member of the 
joint family is a good and valid tender in the eye of 
the law. (Lindsay and Stuart, JJ.). Sheo Saban 
•Chaxjdhri V. Ram lagan Das. 64 I.C. 413= 
Ji All. 64= 19 A.L.J. 852= A. I. R. 1922 All. 355. 

—Joint family —Manager— Powers of— Guar- 
dianship. 

~ — -Where a managing member is the next 
friend or gimrdian of his minor brothers, his powers 
Are controlled by the provisions of the law and he 
•cannot do any laot in his capacity of managing 
member which he is debarred from doing as next 
friend orj^atdian without leave of the Court: 
36 Mad. 296 (P- 0.). Poll. (Rupchand Bilaram and 
JLfOOO, A.JeCs.). OHAGANUAL AILDA8 V. TEJ00&IAI» 

103 1,0. 460=A.I.R. 1927 Sind 288. 

-Manager ^nnot apply for appointment of 

guardian under Guardians and Wards Act. 

It is not open to the manager of a oo-paroenary 

7? Guardians and Wards Aot 

(8 of 1890) to be appointed guardian of the pro- 
perty of minor co-patoeners. Though it may perhaps 
be open to the managers in a Presidency town to 

High Court under its extra- 
ordinary juiisdiotlon to sanction an intended 

property under the authority 

2? uot be possible for them 

4o sell or otherwise alienate any single item of 

mofussil unless 

•t such partition : 18 Bom. 634 ; 19 Bom, 96 ; 


^HINDO LAW— Joint family— Manager— Repje* 

sentation. 

25 Bom. 353; 25 All. 407 and 43 Bom. 519, Foil, 
{Rupchand Bilaram, A.J.O.). LAKHMICHAND ISAB- 

DAS V. Firm op Khoshaldas Mangatbam. 

88 I. C. 116= 18 B.L.R. 230=A.I.R. 1925 Sind 330 

— Joint family— Manager— Powers of— Minor. 

'Transaction entered into by manager on 
behalf of minors need not bo of a defenaive nature 
— If the transaction be shown to ba for the benefit of 
the estate and such as a prudent owner would have 
carried out with knowledge that was available to 
him at the time, it cannot be set aside by anybody. 

The degree of prudence which might be required 
from a person who was not the sole owner would 
be somowhat greater than that which might be 
expected in the cAse of a sole owner, and might 
well be held to be what would be demanded in 
ordinary cases from a trustee : A.l.R. 1928 All. 454 
{P. B.), Foil.; 6 M. I. A. 393 (P.O.), Ezpl. 
{Kendall and Niamalullah, JJ.). BasDEONABAIH 
t>. Muhammed Yusuf. 116 1.0.491= 

51 All. 285=26 A.L.J. 1313=9 L.R.A. Rev. 321= 

A.l.R. 1928 All. 617. 
—Joint family— Manager —Powers of— Prudent 
Aots. 

Aots of manager cannot be called avyavaharik 

merely because they involve risk to family pro- 
perty : A. I. R, 1926 Pat. 17 and K. I. R. 1926 
Lah. 41, Rel. on. (Jfncnair and Subhedar, A.J.Cs.), 
NARATANABAO V. SETH HANUMATRAM. 

A.l.R. 1930 Nag. 273. 
— Joint family— Manager— Presumption. 

■If a Hindu family is presumed, a manager 
also must be presumed and the senior member of 
the family would have a legal right to physical 
possession of the family property until the family 
is dissolved. {Campbell, J.). Tfla Firm Raghbib 
Singh v. Nabijan Singh. 72 I.C. 569= 

A.l.R. 1923 Lah. 48. 

—Joint family— Manager— Representation. 

■ -Contract on behalf of the joint family— 
Manager efieotively represents all members in suit 
on it— On death of manager it is only necessary to 
substitute his successor— Other oo-parceners need 
not be joined: 38 All. 272 (P.O.); A.l.R. 1914 P.O. 136 
and A.l.R. 1922 Bom. 281, Bel. on; A, I. R. 
1928 Pat. 250, Dist. (Tek Chand and Agha Saidar ^ 
JJ.). Atma Ram t>. banku Mal. 

A. I. R. 1930 Lah. 361. 
-Omission to describe karta of family as suoh 
in plaint— Plaintiff is not barred from olaiming 
that managing member represents family (obifor). 
{Courtney-Terrell , C.J. atid James, J,). GOBIND 
Gorhi o. Baldbo ram. A.l.R. 1930 Pat. 293. 

‘Iq a suit against a joint Hindu family the 

karta oan efieotively represent all other members of 
the family although he may nob be described as a 
party in that oapaoity In the records of the case • 

t \‘i?‘ ^ 197 and 

34 All. (549. Foil ; 1 Pat. L. J. 468, Diss. from. 

{Adams and Ghatterjs, JJ.). LALOHAND i>, Sheo- 

QOBIND. 121 I.C. 330=8 Pat. 788= 

——The fact that the karta did not contest the 
suit does not necessarily mean that he was oaielesa 
of the interest of the family : A.l.R. 1924 Mad. 871. 
Poll. {Adams and ChatUrjee, JJ.). LALOHAND 
THAKUR V, SHEOGOBIND THAKUR, 121 I.o, 330s 

8 Pat. 788=A.I.R. 1929 Pat. 741. 
-—Manager sued other tiwmbers— ffe enjoys 
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HINDU LAW— Joint family— Hanagep—Repre* 

Bentatlon. 

Walsh, J.— When the karta together with the 
other members of the joint family is sued, it must 
be taken that he enjoys the dual capacity which he 
enjoys in the family, that is to say, he is sued 
both as the harta representing the familv and 
managing the family, and as a member of it, having 
an undivided interest. 

Igbal Ahmad, J. — When the manager of a joint 
Hindu family is impleaded as a defendant to the 
suit, the presumption is that he is sued in that 
capacity. But if along with the manager certain 
other members of the family are joined as defend’ 
ants to the suit, the presumption must bo the 
other way, because if the manager was being sued 
as representing the family, there could be abso- 
lutely no reason for joining some other members of 
the family as defendants in the suit, (iralsh and 
Iqbal Ahmad, JJ.). Thakur Lal Singh v. Jagr.\j 
Singh. 107 I. C. 693 = 50 All. 546 = 

26 A.L.J. 229=A.I.R 1928 111.86. 

— ; — -^Senior member representing family — Decree 
binding as res judicata. 

In the case of a Hindu family where all have 
rights, it is impossible to allow each member of 
the family to litigate the same point over and over 
again and each infant to wait till he comes of age, 
and then bring an action, or bring an action by 
his guardian before ; and in each of these cases, 
therefore, the Court looks to Explanation 6 of S. 11 
of the C. P.Code, to see whether or not the leading 
member of the family has been acting either on be* 
half of minors in their interest, or if they are 
majors, with the assent of the majors : A.I.R. 1925 
P.C. 272, Ref. (Lord Phillimore.) LiNGANQOWDA 
Dod BASANGOWDA PATIL V. Basangowda 
Bistangowda PATIL. 101 I.C. 44= 

25 M. L. W. 789 = 25 1. L. J. 319= 
31 C- W. N. 570=1927 M. W. N. 352= 
4 0. W. N. 424 = 29 Bom. L. R. 848= 
45 C.L.J. 504= 8 P.L.T. 462=51 Bom. 450= 
64 I. A. 122= A. I. R. 1927 P. C. 56 = 

52 M. L. J. 472 (P.C.). 

Entry in revenue papers of a person as re 

presenting the family — Suit questioning the entry 
— Person can be sued as representative of the family 
— Such representative’s confessing judgment that 
the family bad no right in the land, is binding on 
the family in absence of fraud or collusion, etc.; 
16 All. 231, Foil. (Ashworth, J.). RAM Lal KOERI 

PANCHU AHIB. 100 1.0.316= 

8 L.R.A. Rev. 69= A. I. R. 1927 AH 813. 

Mortgage by manager for neccssity^Decree 

against manager is binding on all members. 

A decree for foreclosure obtained against the 
manager of a joint family alone on the basis of a 
mortgage executed by him for legal necessity is 
binding upon other members of the family who 
have not been impleaded in the suit. If a Hindu 
father can effectively represent his sons there is 
no reason why a brother or an uncle who happens 
to be the manager of the family should not similar* 
ly be able to effectively represent bis younger 
brothers and nephews in the suit brought against 
him to enforce 'a mortgage executed for family 
necopsity. The real point which has to bo borne in 
mind in such cases is whether the deed was not 
executed for legal neccBsity. If such bo the case 
it affects the entire family property and if a suit is 
brought on the basis of that deed against the 
manager alone the decree passed in such a suit is 
binding on all the members of the family. (Ooka- 
Nath Misra andBaia, JJ.). PIBTHIPAL SINGH 


HINDU LAW— Joint family— Manager— Repre* 

Bentation. ^ 

V. Rameshwar. 99 I. C. 154=2 Luck. 288= 

3 0.W.N. 954=A.I.R. 1927 0adh27. 

The karta of a joint family has full authority 

to act for the family and the leave of the Court need- 
not be obtained before a payment is made to him. 
under a decree in favour of the joint family merely 
because a minor member of the family is concerned. 
(Ross and Kulwant Sakai, JJ.). Jhakhri Gope v. 
PhAGU MEHLO. 103 I. C. 75 = 8 P. L. T. 708= 

A.I.R. 1927 Pat. 329. 


— -^Decree in a representative suti by manager is 
binding on th£ minors as well as those who are not 
then born unless fraud or collusion is proved — Care- 
lessness on manager's part, does not make decree the 

less binding on tiie other members. 

A manager of a joint Hindu family represents 
the family and, therefore, all its members, aa 
against a third patty. When he institutes a suit, 
as manager in the interests of the family against a 
stranger all the members must be deemed to be- 
represented in it through him. The result of the- 
suit binds not only the manager but all the mem* 
bers of the family unless, of course, any fraud or- 
collusioD were established which would vitiate the 
decree. The mere ground that in the opinion of the 
minor sons their fathers did not look after the case 
sufficiently well, or that they were careless or" 
negligent in the conduct of their case, would not- 
bo a good ground for ignoring the effect of the 
decree. The question of carelessness or negligence 
may arise in cases where a suit is instituted by &■ 
guardian on behalf of his ward .and the question of 
a case being properly and fairly fought out may 
also arise when a limited owner, like a Hindu- 
widow, is representing the estate for the time being. 
But these considerations cannot arise when the 
manager of a family, not as a mere reversioner,, 
but as proprietor in whom the interest actually 
vests, institutes a suit and instead of impleading 
all the members of the family sues on • their behalf 
as manager. A decree obtained under such cir- 
cumstances is binding not only on all the members 
of the family who are then alive but also on those 
who are born subsequently: 34 All. 672 (F.'B.)^ 
Foil • A.T.R. 1922 All. 342. Dist. (Sulaiman. J.). 
RAM RATAN V. DUBGA KOEBI. 89 I.C. 120= 

6 L.R A. CiY. 543=A.I.R. 1926 All. 201. 

Until partition Joint property is one wnif — 

— Manager represents the family in suits. 

There is not only unity of title but unity of 
possession and onjoymeut with all the incidents- 
of the right of survivorship attached to it; there- 
fore in suits the manager is deemed to represent a- 
joint family. In the same way, when all members 
join in suing, each member is deemed to sue not 
in bis individual right but by way of enforcing a 
iointricht. (Kinkhede, A.J.C.). Klt^AN u. SlTARAM. 

^ 81 I.C. 1009= A.I.R. 1925 Nag. 160^ 

Manager's name alone recorded in revenue- 

papers— Manager represents junior members 

It is a common, though not an invariable, 
practice, in the case of a eemindari owned by a 
joint family for the name of manager alone to be 
recorded in the revenue papers. In such oases the 
manager is recorded in a representative capacity, 
and it is really the joint family which is the re- 
corded co-sharer. Therefore an order passed under 
S. Ill (1) (b) of the U.P. Land Revenue Act will 
be binding on the junior members whose 
are not recorded in the revenue paijers wherein 
the name of the manager alone is 
86 All. 383 and 24 0.0. 143, Foil.; 20 O.C. 241, 



1383 


CIVIL, OEIMINAL AND BEVENUE 


133 ^ 


1 — The manager is the accredited agent of the 

family and ^hero he acts as a prudent owner for 
the purpose of benehting the estate or averting 
any danger to it, his action binds the family 
though he be not the father of the members of the 
joint family, On occasions including foreclosure 
suits the manager so effectively represents the joint 
family that the whole family is bound. {Eennedyt 
J.C. and Eaymond, AJ.C.). NARUMAL MULCFTAND 
w. Nichumal. 76 I.C. 778=18 S.L.R. 1= 

A.I.R. 1924 Sind 124. 

; — jSwf againat manager and adult members — 
Hinor numbers are also bound by decree if the whole 
family is represented. 

Where a suit was brought against the manager 
and the adult members were also joined party 
defendants, ^ 

Held, that the minor members must be taken to 
have been duly represented. It is not necessary 
* I have been described as manager or 

that in the plaint it should have been stated specifi- 
cally that the defendants to the suit represented 
not only themselves but also the minor members. 
Ibis sufficient if in reality the whole of the family 
18 represented by the persons who are named as 
defendants to the suit. It is true that it is un- 
neoBBsary to make every adult member a defendant 

V managing member, 

but If for the eako of precaution the adult members 
are made parties, that does nob affect the real 
nature of the suit. {Hears, CJ. and Banerjee. J ) 
TULSHI p. BISHNATH RAI. 71 I 0 6M- 

21 A.L.J. 175=4 L.R. A. Oiv.* 13l= 

„ . A.I.R. 1923 All. 284. 

— - — Jiarta can represent whole family^Karta need 

^ */ w oftpiotM on tJu plead- 

A adit by a karta of a Hindu family on behalf 
ot all the members Is deemed to be a valid, 
suit and will within 0. 34, R. 1 , Civil P.0, It is 

nrtnMeBMtythatthskuta ahould mentiou «*- 
PCM9I7 tiiat tha 8 ^ t Is instituted by. him in hia 


HINDU LAW— Joint family— Manager— Reprc- ' 
sentation. 

(Daniels, J.C.). Sheo Baksh SINGH v. INDRA 
BAHADUR SINGH. 87 I.C. 185 = 12 O.L.J. 239 

2 O.W.N. 209 = 28 O.C. 194= 
A.I.R. 1925 Ondh 392. 

Where the bond was executed by the karlas 

of the family and the suit was for enforcement of 
the mortgage against the joint family impleading 
the kartas of the family and other members whose 
existence was known to the plaintiffs, 

Held, the non-joinder of two members of family 
could not defeat the suit against all. {Jwala 
Prasad and Knlteant Sahay, JJ.). Parmeshwar 
Pandby V. Raj Kishore Prasad Narayan 
Singh. 80 I.C. 34=3 Pat. 829=5 P.L-T. 646= 

A. I. R. 1925 Pat. 59. 

Suit against adult members is deemed as one 

against whole family. 

Where all the adult members of a joint Hindu 
family appear on the record as defendants it is a 
legitimate presumption that they are acting as 
managers on behalf of themselves and of the minor 
members, though it is not formally slated in the 
plaint that the defendants were being sued as 
managers and therefore the addition of minor 
members defendants, after limitation does not jus- 
tify dismissal of suit: 34 All. 549 (F.B.), Foil. 
(Daniels and Neave, Jf.). Cretan SlNOH v. 
Bartaj Singh. 79 I.C. 1001 = 46 All. 709 = 

22 A.L.J. 702=5 L R.A. Civ. 480= 

A.I.R. 1924 All. 908. 


HINDU LAW-Joint family— Partnership- 

capacity as karta, provided the fact that the suit 
is brought by him in his representative oapaoity- 
is obvious from the pleadings in the case: 

5 C. 143 (P.C.); 11 B. 37. Ref. {JwalaPrasad, A.C.J,. 
and Das, J.). Jag Shah v. Ramchandra Prasad.. 
63 I. C. 564=2 P.L.T. SS3=6 P.L.J. 640= 
1921 P.H.C C. 289=A. 1. R. 1921 Pat. 377.. 
—Joint family— Manager— Right to sne. 

It is open to the karla to bring a suit in hia- 

own name or to join the other members of the 
family; but the fact that he has joined the other 
members does not necessarily derogate from bi8~ 
power as karta. {Ross and Kulwant Sahay, JJ.).. 
Jhawkhbi Gope V. Phaqu Mahto. 

103 I.C. 75=8 P L.T. 708= A.I.R. 1927 Pat. 329i 

Suit by manager on promissory note — Other- 

members not necessary parties. 

Where plaintiff was the manager of the undivid- 
ed family and sued on a promissory note passedi 
in his name by the defendant and the adult co- 
parceners were not made parties to the suit, 

Held, that the other membe rs were not necessary 
parties and that the suit was not had for non- 
joinder : 33 All. 272 and A.I.R. 1914 P.C. 136,, 
Foil. 

The Privy Council decisions do affect the various 
rulings of Bombay High Court which go to the 
extent of saying that in every case where a con- 
tract is entered into on behalf of a joint family by 
a co parcener, ho cannot sue alone, but must joiiL 
the other co-parceners as parties to the suit. {Faw- 
cett, J.). Ramn.ath DWARKANATH Waiwoodb 
V. RAMRAO BALEBISONA DHOTRE. 64 I.C. 966= 

46 Bom. 358=23 Bom. L.R. 1135 = 

A.I.R. 1922 Bom. 281. 
Manager can sue for debts due to the family: 
35 Mad. 685; A.I.R. 1914 P.C. 136, Rel. on. {Krish- 
nan, /.). SUBRAilANIA GURUKAL v. RAMA- 
KRISHNAAITAR. 70 I.C. 160 = 15 M.L.W. 31 = 

, A.I.R. 1922 Mad. 407. 

— ^Joint faiDiIy-|-Manager— Who can be. 

Son may become karta of the joint family 

during the lifetime of his father : 49 I.C. 907, Ref. 
{Kinkhede, Offg. A. J. C.). Kaloo Singh v. Mt. 

SUNDERABAI. 95 I. c. 707= 

, . A. I. R. 1926 Nag. 419. 

— Join^famlly — Partnership. 

— I — There is no material difference between an 
ordinary p,ytncrship firm and a Hindu joint- 
family consisting of adult co-parceners who active- 
ly conduct the business of the firm. 

Where a partnership composed of the members of' 
a joint Hindu family is dissolved but no general, 
notice of the dissolution is given, and the firm is- 
continuod by one of tho partners, an acknowledg- 
ment of a debt due to a creditor signed by a paituer- 
who serves in tho firm on salary, in tho name of 
the original firm, is binding upon all tho members- 
of tho firm as the original firm must be doomed to- 
have continued and the member signing to have 
authority as partner to bind his late partners alono 
with himself by the acknowledgment ; 10 Bom. 358 
Dist. {Mirea, J.). KbisBNABAI v. VARJIVAN- 
DAS Jaqjivandas. 82 Bom. L.R. 201=- 

A.I.R. 1930 Bom. 236.. 

Co-parc^ier entering info partnership xoitlu 

strangers— Other members of family are not 
Partnership is a paxbioular relationeaip and 
pnnw /aow a partnership suit should be kept to- 

nnf oonoamod! 

One individual ^ is entitled to enter into a part* 

nersMp with another individual Bf nlthoug^^ 
ipay happen to be a member of, a joint Hindus 
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family; but it does not necessarily follow that be- 
cause be enters into a partnership with one co-par* 
centr B, he thereby becomes a partner with the 
other members of B's joint family of whose exis- 
tence he may not even be aware; and in the suit 
primarily based on aa ordinary partnership the 
dissolution and the accounts should be confined to 
the relations between the parties, without pre- 
judice to any claim that A may subsequentlv have 
against the other co-parceners of B; 41 Mad. 454; 
A. I. R. 19-21 All. 306: 27 Bora. 157 and A.T.R. 1922 
P. C. 237, Rel. on. (.IfaWen. C. J and Pifknr. J.). 
Laxaman KUSHABAu. Bhtkchand ratchand. 

122 I.c. 843 = 31 Bora. L B. 1179= 

A I R. 1930 Bom. 1. 

- — —J unior co-parceners may also contract debts for 
family firm if authorised. 

It is wrong to say that in a joint Hindu family 
trading partnership only the manager of the family 
has authority to contract debts and that no other 
co-parcener has that authority. Ordinarilv the 
manager of a joint Hindu family alone is entitled 
to contract debts on behalf of the family trading 
firm so as to bind the other co-parceners personally, 
but. it may be that a co-parcener other than the 
manager of the family is authorised expressly or bv 
implication to contract debts on behalf of the firm 
and if he is so authorised debts contracted bv him 
on behalf of the firm are binding on other co- 
parceners personally : 23 Mad. 597. Rel. on. {Jai 

djal,J.). Lal Chand y. Ghinata Lati. 

120 I. C 611 = A I.R. 1930 Lab. 243. 
Presumption is of continuity of partnership 

Where brothers of a Hindu joint family carry on 
business of partnership, the presumption is that a 
partnership continues so long as the business con- 
tinues; it is possible for a p vrtoer to separate him- 
self from his co-partner by an unequivocal expres- 
sion of intention to dissolve at once just as a oo* 
parcener can separate from his family. {Perciml, 
J. C. and Birlee, A. J. C.). DWARK.AOAS -Taver- 
axAL V. David S.asson. 121 I.C 835= 

A.LR. 1930 Sind 83. 
— Where one member enters into partnership 
with strangers, there is no presumption that he 
•does BO in representative character so as to make 
other members liable as partners — If they are 
sought to be made liable, it can be done by evi- 
dence of consensus or by evidence to prove agency 
through which contract of partnership was brought 
into existence ; 12 A.L J. 79; A.T.R. 1922 P.C. 215 ; 
39 I.C. 498 ; 40 I.C. 463 ; A.I.R. 1929 P.C. 1, Bisf. ; 
•6 M L.W. 417 ; 20 M.L.T. 665; A.T.R. 1924 All. 414 ; 
A.I.R. 1926 All. 337; A. 1. R. 1929 All. 148; 
■25 All. 378 ; A.T.R. 19-21 All. 306 ; 41 Mad. 454 ; 
27 Bom. 157; 3 Bom. L.R. 144 ; 40 Cal. 523. Rel, on. 
{Sulaiman and Sen, JJ.). MiBZA MAE BHAG-WAN 

Das y. Rameshar. 118 1.0.143= 

1929 A. L. J. 641 = 51 All. 827= 
A. I. R. 1929 All. 536. 

■Manager by reason of having minor son is not 
bound to continue partnership with a stranger. 
'{Sulaiman and Ashworth, JJ.). BANKET LAL 'v. 
Natha Ram. 107 I.C. 576= A.I.R. 1929 All. 199. 

Per Sulaiman, J. — Relations of strangers 
with joint Hindu families, when they enter into 
transactions of partnership, are not governed 
strictly by the Hindu Law but by the Contract Act. 
{Sulaiman and Ashworth, JJ.). BANKET LALv. 
Natha ram. 107 I. C. S76=A.I.R- 1929 All. 199 
Where a joint family is a partner, the part- 
nership is not'dissolved on the death of the manag- 
'ing member of the family inasmuch as a joint 
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family does not die on the death of the manager, 
(Sufaiman and Kendall, JJ.). GAUBI SHANKAR v. 
KeshaB DEO. 114 I.C. 83t = 1929 A.L J. 234. 

A.I.R. 1929 All. 148. 
'A joint family can become a partner in part- 
nership business: A. I. R. 19-26 All. 337, Foil, 
{Sulaiman and Kendall, JJ.). GaURI SHANKAR v. 
KeshABDEO. 114 I.c. 881=1929 A.L.J. 204= 

A.I.R. 1929 All. 148. 

When members of a family trade together 

and are partners in a joint firm they are all per- 
sonally liable for the debts of that firm; 
41 Mad. 8-24, Dist. {Phillips and Reilly, JJ.). 
Somasundaram CHETTIAR V. Kanoo Chettiar. 

118 I.c. 494= 1929 H.W N. 262 = 
A.I.R. 1929 Mad. 573. 


Younyer brother is us much entitled to manage 

business as elder brother. 

If two partners of a firm ate brothers, they are 
jqually entitled to participate in the management 
)f the business of that firm and it is in the fitness 
)f things that either of them may at all opportune 
limes attend to the business and do all that is 
leedful. Even according to Hindu Law a younger 
brother is as much entitled to take part in the 
nanagement of the business as his elder brother. 
Zafar Ali, J.). GHULAM MAHOMED v. SOHNAUAL. 

101 1 c 742=9 L L.J. 233=28 P L.R. 307 = 

A.I.R. 1927 Lab. 385. 

One co-parcener is the agent of every other as 
in ordinary firm. 

As between the partners and the outside world, 
whatever may be their private arrangements 
between themselves each partner is the unlimited 
igent of every other in every matter which is 
partnership business or which he represents as 
partnership business and not being in its nature 
bevond the scope of the partnership. This rule 
applies equally to joint Hindu family firms and 
ordinary partnership concerns: ?4 P. R. 1^; 
n M.L.J. 93; 00 P.L.R. 1915. Dist. {Zafar Ah, J.). 

SULAM MUHAMMED t>. SOHNAMAL. 

101 I.c. 742=9 L.L.J. 233=28 P.L.R. 307= 

i l.R. 1927 Lah. 385. 

One partner in Hindu family business can 


)t refer a matter in litigation to arbitration and 
bind the other partners. A reference to arbitra- 
on is not an ordinary incident of the family 
isiness. {Le Rossignol, J.). Gainda Male u. 
[RM NIHAL OHAND CHHAJU MALL. ^ ^ 

A. I. R. 1925 Lah. 261. 

,\fartu<7sr entering into partnership with stran- 


rs~Other members of family are not necessarily 

irlners. , , • - t .^;i« 

Where the managing member of a joint family 

iters into a partnership with strangers he does 
)t thereby make other members of the family 
krtners in the business so as to clothe them with 
1 the rights and obligations of a partner as de- 
led by the Contract Act. In such a case the 
mily as a unit does not become a partner, and 
ilv such of its members aiin fact enter into 
contractual relation with the ^ 

, goyerned by the Act. 

.j Cs.). habnamdas «. firm 

AKMICHAND. ^ ^ jjq. 


Manager eniertny f 

mbers are not necessarily partners-Son working 

■ the father is not necessarily a . 

rhough a person carrying on it 

rcenet or even a manager in a joint family. 
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HINDU LAW— Joint family— Partnership. 

does not necessarily follow that all his oo- parceners 
are his partners in that business, entitled with him 
to his rights and liable like him for its liabilities; 
27 Bom. 157, Foil. 

A contract of partnership entered into by the 
manager of a joint Hindu family with the strangers 
does not ipso facto make the other members of the 
family, partners, and not being partners the other 
members whether divided or undivided cannot 
institute any suit in respect of the partnership: 
41 Mad. 454 : 43 All. 116, Foil. 

The mere fact of a son helping his father in the 
business and the business being carried on in their 
joint names is not sufficient to establish a partner- 
ship between them. (Hammond, A.J.C.). Hbmbaj 
KANJI V. TOPAN VISHINJI. 86 I.C. 950= 

A.I.R. 1925 Sind 300. 

Manager entering into parinorship — Other 

members are not necessarily partners. 

Other members of a joiut family must not be 
treated as necessarily or ipso facto partners in any 
partnership into which a member of the joint 
family, or even the manager of the joint family, 
may see first to enter : 41 Mad. 454 and 80 M.L.J. 
241, Appr.-, 61 P.R. 1915, Diet. [Piggott and Byves, 
JJ.). Khabidhab Kapba & Co. V. data Eishan. 

43 All. 116=A.I.R. 1921 All. 306. 

—Joint family— Plea of. 

A decision whether persons form members of 

the joint Hindu family or not is ordinarily a ques- 
tion of fact when the correct legal principles on 
which the point should be decided have been 
appreciated. {Wilberforce and Abdul Qadir, JJ.). 

M8t. Maya Wanti v. Ishab Singh. 

67 1. C. 789=3 L. L. J. 552= 
A. I. R. 1921 Lah. 267. 

—Joint family— Presomptlon— Absence of. 

Presumption of faintness ceases when one 

branch has separated— Entries in revenue papers are 
not much helpful in determining status — In large 
family the presumption grows weaker as the relation- 
ship becomes more distai^. 

A family is presumed to be joint until the con- 
trary is established, but no such presumption 
arises where it is established that before the suit 
one or more members of the family had separated. 
A member of a joint family can separate himself 
from the other members of the joint family, and 
would on suob separation be entitled to have a 
share in the property of the joint family ascer- 
tained and partitioned oS for him, but the remain- 
ing co-parcener, without any special agreement 
between themselves may continue to be co-parce- 
ners and to enjoy as members of a joint family 
what may remain after such a partition of the joint 
family property is made or live separately from 
each other. Bat where one branch of the family 
was separate, the ordinary presumption that the 
remaining branches of the family had continued 
joint ceases to apply. The definition of shares in 
revenue papers by itself affords very slight indi- 
cation of a separation in a Hindu family. Such 
entries ate usually made in the Revenue records by 
those responsible for their preparation to make the 
record definite and precise. The acquisition of 
some property in the name of one member of the 
family ana of another property in the name of 
another member, would similarly be inoonolusive 
hot where there is a long series of dealings by difie-* 
zent members of the family independently of eaoh 
o&ez, the same eooslderatlon would not be appUo- 


HINDU LAW — Joint family — Presomption — 
Burden of proof. 

Where a Hindu family is a fairly large family- 
comprising several members, the ordinary presump- 
tion that a family is joint grows weaker as ther 
relationship becomes more distant, or the branches- 
multiply. (TFalsh and Eanhaiya Lai, JJ.). DAR- 
BARI LAL V. MT. PABBATI. 91 I.C. 841= 

A.I.R. 1926 All. 2S6. 


Presumption is not that every Hindu 

member of joint family, nor that joint family owns- 
joint property. The property standing in each* 
man’s name is prima fade his own. (Kinkhede, 
A.J.C.). Taniabai 0. Rangnath. 

96 I.C. 963=9 N.L.J. 183=A.I.R. 1926 Nag. 476- 

— Joint family— Ppesumption — Basis of. 

Presumptions in the case of a joint Hindu» 

family owning property are to be drawn from thof 
facts of each particular case. (Erishnan and Ven- 
katasubba Bao, JJ.). Eannammal v. Rama- 
THILAKAMMAL. 97 I. C. 632=^ 

A. I.iR. 1927 Mad. 38.. 
—Joint family— Ppesumption — Brothers. 

•Brothers and their sons messing and living- 
together— Presumptions and rules of burden of proof 
discussed. 

Where Hindu brothers and their sons live and- 
mess together there is a presumption that they are- 
members of a joint family. But there is no pre- 
sumption that that family owns a joint family pro- 
perty iu the absence of any proof of a nucleus* 
at the same time it would seem that there can be] 
no presumption that any property which is in exis- 
tence and is iu possession of one member of the • 
joint family is necessarily his separate property, or 
is his self- acquisition. The party who wishes to- 
make out that it is his separate property over which., 
he had absolute power of disposal should establish, 
that case. No presumption can be made in his 
favour : 38 All. 677 and 35 All. 561, FoU. (Saloi- 
man and Kendall, JJ.), Qaya Pbasad v. Jaswant ' 

_ A.I.R. 1930 All. 880. 

- — — rhere is no presumption that if there are- 
two brothers they should be oonsidered as membera. 
of a joint Hindu family. Where two brothers con- 
stitute a joint Hindu family there is no presump- 
tion, that one brother must neoessarily buy pro- 
perty for the benefit of the other brother. {Devadoss 
J.). Vbnkatabama CHBTTIYAB V. Mabuthappa. 
PlLLAl, 86 I.C. 886= 21 M L.W. 226= 

A.I.R. 1925 Had. 446. 

— J oin k f amlly — Ppesum p tlon— Bpokhera and^- 

uncles. 


niuau law 1 ! 

that brothers and uncles are joint. {Sulaiman 

Ag. C.J. and Kendall, J,). DBG Nabain v. Phagu 

121 I.C. 81? = A.I.R. 1930 All. 641 

—Joint family— PresiMptiou—Bupdea of ppoof, 

lyoperly *n o»w line for generatiotis — That lin 
nud not pro^ that it was dissociated from the othe 
hne generations ago. ^ 

When it appears from facta that through gone 
rations a property has been possessed in a oertaii 
single line It oan never be said that it lies upoi 
that line to establish that it was dissociate 
generations ago. from another line which annaar 
on the scene as a olaimant and proposes no & 1 
omtness. such as living in the samehome, ahaS^ 
in food or worahip, or quoad estate partioipatinR I 

the enjoyment or fruits thereof. To put, ii oSs 

quenoa of a steetoh of the doctrine of oaw. 
natural and forced oonatiuotion nnnn ii«l ^ 
faota of Umilj llf, »nd d.yebXiro 
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HINDU LAW — Joint family — PresamptioD— 
BuBincss. 

edbvthelawof India. (Lord S/iaw.) YEI/LAPPA 

.Ram.vpp \ u. Tippanna. 114 I. C 13= 

31 Bom. L.R. 241 = 53 Bom. 213=56 I A. 13= 
1929 A L.J. 4 = 49 C.L.J. 104=29 M L.W. 231 = 
33C.W.N. 238= A. I R. 1929 P.C. 8= 

56 M.L.J.287 (P.C.). 

—Joint family— Presumption— Business. 

Btisincss earned on by a co-parcener is not 

jfresumed to be a joint family one. 

A presumption that business carried on bv one 
member ol a Hindu joint family is a joint family 
business does not obtain. It must be shown in 
each case that the business was established with 
the help of family funds. Therefore, simply because 
a person carrying on business is a co-parcener in 
a Hindu joint family, it does not follow as a neces- 
sary corollary that all his co parceners arc his part- 
ners in the business: 27 Bom. 157 and 2 S.L.R. 13, 
Foil. {Ricpchand Bilaram. A. J. C.). MOTHARAM 
DOUEiATRAM V. PAHLAJRAI GOPALDAS. 

30 I.C. 141=19 S.L.R. 286=A.I.R. 1925 Sind 159. 

—Joint family— Presumption — Father and son. 

Father and sons must be held Joint unless 

proved to the contrary. 

The presumption under Hindu Law is that a 
father and son are joint and unless it is proved 
that they are separated it must be held that they 
are still joint. 

Plaintiff’s father B, a Hindu, came to Burma and 
Tesided therefor some 32 years before his death and 
acquired some property. Defendant, B‘e son by 
the second wife, lived with his father in Burma. 
Plaintiff sued defendant for partition of his 
father’s estate. Plaintiff’s case was that he, his father 
and defendant formed a joint family and on his 
. father’s death he was entitled to one-half share of 
•the estate. Defendant denied that plaintiff was a 
•member of the joint family and contended that the 
fact that the deceased lived in Burma with defen- 
■dant, whilst plaintiff lived in India and had ap- 
parently nothing to do with the deceased and 
defendant, except for a single meeting with his 
father, for 15 years, was incompatible with their 
.being members of a joint family, 

Held, {Das and Carr, JJ.), that the plaintiff 
•was entitled to partition as it was not proved that 
the father and son ever separated or that there was 
partition between the father and son. The mere 
fact that the son lived in India and that the father 
came away to, and stayed in Burma, did not prove 
the partition or separation between the father and 

son- 32 Mad. 377, Rel. on. 

Pratt, /.—The fact that the deceased brought 

his sons by one wife to Burma, and he did not 
bring plaintiff the son by his other wife, and plam- 
-tiff did not at majority or at any time join his 
father in Burma, justifies the presumption that 
plaintiff was separate and was not a member of a 
joint family with his father after the latter came to 
Burma. {Das, J. on difference between Pratt and 

Carr JJ.). RAGHUBAR DAYAL «. RAMDDLARE_ 

111 1 0. 839=6 Rang. 367= 

A.I.R. 1928 Rang. 206. 

Joint family is presumed till disproved 

•where father and sons do joint 

tootmJ and Uadqavhar, A. J. 

MOHANDAS V. Messrs, radli f 

83 I.C. 135= A.I.R. 1925 Bind 193. 

There is an initial presumption in favour of 

jointness in a Hindu family and 

U particularly strong in the case of a fother ^d 

• ■his only son. {Daniels and Lyle, AJ.Cs.). MT, 


HINDU LAW — Joint family — PreBumptlon — 
Jointness. 

Parb.ati V. saiyed Mohammad Hade. 

68 I.C. 534=9 O.L.J. 304= A.I.R. 1923 OudhSl. 
—Joint family— PrcBumption— Jointness. 

Every Hindu family is prasum ?d to ba joint 

unless division is proved aod bur lea of pcoviog 
it oQ pirty alleging it. {Sulaiimn ani Ktn'lall, 
JJ.). Bhagwan Dei v. Bhib Singh. 

A I.R. 1930 All. 341. 
■The presumption of jointness in a norma! 
^litakshara family is so strong that in the absence 
of coatr.ity evidence the entire property which a 
person seeks to dispose of may be taken to partake 
the character of joint family property: 29 All. 2U 
(P.C.).Fnfi. {Teh Chand and Agha Haidar, JJ.). 
Beli Ram V. Sardare Lal. 

A.I.R. 1930 Lab. 613, 
-The presumption of jointness between parties 
one of whom was five degrees removed from the 
common ancestor whereas the other was removed 
by four degrees would be very weak indeed: 
10 B.H.C.R. 444 and A.I.R. 1929 P.C. 8, Rel. on. 
{^risra and Raza, JJ.). KHUSHWAKT RAI v. 
JAQANNATH PRAS.AD TANDAN. 119 I.C. 872 = 

A.I.R. 1930 Oadh 184. 

^^—Presumption is that every Hindu family is 
joint — Onus is on the person alleging to prove 
that it is otherwise — Purchase of property in the 
name of one or other member of family is immate- 
rial : 2-2 Cal. 85 (P.C.), Poll. {F/orde and Haidar, 
JJ.). SANWAL Das v. KDREMAL. 109 I.C. 779= 
9 Lah. 470=10 L.L.J. 27=29 P.L.R. 635= 

A.I.R. 1928 Lah. 224. 
■■—The legal presumption is that a Hindu 
family is joint and undivided in business as well 
as in other respects : 33 P.R. 1870, Foil. If any 
member sets up that a particular portion of the 
property formed his separate property the onus of 
proving that, lay on the member who so claimed : 
40 Cal, .523, FoW. {Addison, J.) MaulDK CHAND 
Keshanii V. Daya Keshan. 106 I.C. 183 (Lah.). 

Where jointness up to a certain date is 
proved, the onus of proving a separation.subsequent 
to that date is on the party alleging such separa- 
tion. {Lord Sinha.) DEO ^ABAEN PANdb v. 
AGYAN ram PANDE. ^ * 

1927 M W-N. 96 = 31 C.W N. 533= 
A.I.R. 1927 P.C. 52 = 53 M L J. 858 ^.C ). 

Where it is proved or admitted as to a Hindu 

family that it lives in commensality and possesses 
joint property, the presumption of law is that all 
the property they are possessed of 
{Zafar Ali, J.). BAI^BADHAR SlNOH v. SHANKAR 

DAS 101 I.C. 692= A.I.R. 1927 Lah. 8M. 

Presumption is that fam\lv contwMS joiM 

until contrary is proved— Definition of shares tn 
revenue papers is not sufficient indication of separa- 

^‘Tn a joint Hindu family, the presumption is 

until the contrary is proved, that 

tinues joint. That presumption is peculiarly strong 

in the case of the sons of one father and gets 

weaker as the branches multiply. 

A definition of shares in revenue and village 
papers affords, by itself, but a very slight md oa 
tionofan actual separation 

and certainly in no case it can be ® ^“5 

ing alone, as sufficient evidence upon ^ 

contrary to the presumption m as to joint^ 
that tho family to which such a definition referw 
had separated : A.I.R. 1925 P.C. 132. 
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!HIN0U L&ff ~ Joint family — Presumption — 
Jeintness. 

'The legal presumption is that a Hindu 


' ifamily ie joint and hence it is for the party alleging 
tsoparation to prove it. {Misra and Baza, JJ.). AlT. 
Jagwanti V. Bachand Singh. 95 1.C. 774= 

13 O.L.J. 744=A.I.R. 1926 Ottdh 511. 

If nucleus for a joint family is proved to 

exist, the burden of proving separation is on the 
iperson alleging separation; 29 All. 244 (P.C.). Bef. 
■{Basan and ifisra, //.). .VBHAIDAT SINGH V- 
BAGHO INDAR PARTAB SAHAI. 91 I.C. 976= 
1 Iiuck. 1=3 O.W.N. 40=13 O L.J. 37= 

A.I.R. 1926 Oudh 77. 

All property belonging to family is presum- 

•ed to be joint. (SuXaiman.J.), MonesharTewari 
■o. RAM KarAIN. 86 I.C. 852= 

A.I.R. 1925 All. 820. 


Suit for partition dismissed as being for par- 

dial partition — Presumption of jointness attaches. 

A suit instituted by a member of a joint Hindu 
family for partition of the family property was 
■dismissed by the Court on the ground that all the 
family properties had not been brought into the 
hotchpot. There was no subsequent division of 
the property by metes and bounds, 

Held, that the presumption of jointness attached 
-to all the properties, and unless it was established 
that any particular item was acquired with sepa* 
cate funds by any individual member, all the pro- 
perties in the hands of the members were liable to 
ie divided. (M'ears, C.J. and Mukerjee, JJ.). 
Hazabi Lal V. Bam Lal. 88 I.C. 422= 

47 All. 74 6= 23 A.L.J. 621= 
6 L.R.A. ClT. 379=A.I.R. 1925 All. 813. 

E very Hindu family is presumed to be joint 
■unless division is proved. 

In the case of Hindu joint family the presump- 
tion is, in the absence of the proof of division, that 
the family was joint in food, worship and estate, 
but the presumption is not applioable after there 
has been a separation in the sense of disruption 
-suoh as would put an end to a joint family. 

In the absence of evidence as to nucleus, the 
rproperty may readily be presumed as joint from 
^the subsequent conduct of the parties. 

Court has to be exceedingly careful to arrive at 
iA oonoluslon one way or the other where the ques- 
'tion of inclusion of Hindu ladies is oonoerned, as 
ilong as it does not appear that they ceased to get 
.malntenauoo from the family. (Ranftin and 
Multer^s^JJ.). KUMUDINI DASSYA o. MUKTA 

■ SUNDBI DASSYA. 80 I.O. 432= 

„ . A.I.R. 1923 Cal. 287. 

——Presumptvin ss that family is joint but to esta- 

■ oltsh parMton, no formal separation on any speeiM 
date nesd be proved— Purchase by members specifv- 

•*ng shares does not prove partition. 

The defendants in a suit by the widow to reco- 
ver possession of specified share of her husband on 
the ground of separateness, start with a certain 
presimption in their favour; but the presumption 
-18 not a very strong one where the relationship is 
mot a very neat one. The widow Is notboondto 
prove that a formal separation, accompanied by an 
•Apportionment of suoh goods or properties as it 
was desired to divide immediately and an aaoex- 
’tainment of shares in respect of other landed pro- 
perties, took place in any formal manner or at anv 
specified date. The plaintifi can succeed if she 
man produce evidence to satisfy the Court that the 
positlpn of her husband and the defendants up to 

ifcf a husband was such 

^bat they Oould not have baem living as membejs 


HIND0 LAW — Joint family — Presumption — 
Possession of property. 

of a joint undivided family. It is by no means an 
unusual thing for members of a joint family, when 
acquiring landed property by purchase, to cause to 
be specified iu their document of title the shares 
which they would respootively take upon a parti- 
tion. Where this is not done the ordinary infe- 
rence from the document, on the face of it, would 
be that the vendees are taking in equal shares, and 
the members of the family may well think it con- 
• venient that such a presumption, where it is not in 
accordance with the facts, should be rebutted by 
specification of shares ; no clear inferences in 
favour of separation or the break up of the joint 
family can be drawn from a transaction of this 
sort. {Piggott and Walsh, JJ.). Mt. Jai RAJI v. 
BHAGWAT PBASAD PandE. 65 I.O. 844= 

A.I.R. 1923 All. 223. 

Presumption of jointness — Rebuttal. 

The presumption in the case of Hindu families 

is In favour of jointnesa. Where a guardian was 
appointed for three minors who constituted a joint 
family, and after each one attained majority his 
share was given to him and during their minority 
as well as afterwards the accounts of the income 
were kept separate in the name of eaoh minor and 
after all the brothers attained majority the income 
was divided among them and ons of them admit- 
ted that he had no oonoern in the pronertv of 
another brother, ^ 

Held, that the presumption of jointness was re- 
butted. (Broadway and Abdul Baoof, JJ.). GOBIND 
Sahay v. Bal Kaue. 63 I.C. 859 (Lah.)= 

4 U.P.L.R. 1. 

“Jotiu family— Presamption— Joint tenancy, 

- -Trust by father of his self acquired property^ 
Sons appointed trustees — Sons become joint trustees 

become joint tenants in case of gift. ■ 
Whoa a father makes a gift of or bequeaths self- 
aoquired property of his to his children who are 

members of a joint family, the ordinary presump- 
tion Is that they take that property as joint ten- 
pin 1® ^“»ats-in common. [A. I. R, 1923 

There is very little difierenoe 
between the conferring of the ofifioe of trustee as 
regards a trust founded by the father by dedica- 
tion of properties and the gift of properties to the 
sons. Li the case of properties given to them ab- 

will have full powers of 
ablation ; in the case of a trust they would have 
suoh powers as the law gives the trustee. The 
nature of the estate taken either in property or iu 

/ .My. M.. .k.M vUm joint estat^ 

{KurMraswam% Saslri and Krishnan, JJ.). 8ALAK- 

aai ammal v» Doraimanikka nadan 

so I.C. 82\=« Had. 827=1925 M.W.N. 982= 
T I * # A.I.R. 1926 Had. 81=49 M.L.J. 341 
"Iroperlr ^ " Presumption Pos" aaion of 

presumption that a Hindu fami- 

is necessary^ 

propertV^ettXToperVu^^^^^^ 

proVe?:y?3rrir“67t 

Patkar,J.). ®Amji o. LAxman Raoji. * 

100 I.C. 937=29 Bom. L. R, 122= 

Bub where it is proved or admtt^ as 
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HINDU LAW — Joint family — PreBomption — 
PoBGoesion of property. 

family that it lived in commensality and possess- 
ed joint property, the presumption of law is that 
all the property they are possessed of is joint. It 
is necess ary to establish the existence of a nucleus 
of joint family property before the property in the 
possession of any one member can be presumed to 
be joint family property; 83 All. 677 and 13 Bom, 
61, Foil. {ZafarAli and Jai Lai, jj.). Anant Ram 
V. ABDUL Har. 103 I. C. 479= 

28 P. L. R. 610=9 L.L.J. 223= 
A.I.R. 1927 Lah. 793. 

- Possession of joint property is not pre- 
sumed. {Addison, J.). BHAGWAN Das v. Mt. 
Ohbton BOI. 96 I.C. 247 = A.I.R. 1926 Lah. 366. 

There is a presumption that a Hindu son and 

his father are joint in estate, but there is no pre- 
sumption that the joint family which they con- 
stitute possessed any property at all. [Dal^l and 
Simpson, A.J.Cs.). RAM RAJ SiNGH v. AVADHA 
Behabi LAL. 80 I.C. 480=10 O.L.J. 235= 

A.I.R. 1924 0udb28. 

— Joint family— Presumption— Rebuttal of. 
—^^—Presumption is in favour of jointness — But 
presumption is weakened by parties living and 
bolding properties separately for several years. 
{Dhobley, A.J.C.) Laxman Bhat v.Mst Bonabai. 

64 I.C. 906=A.I.R. 1921 Nag. 144. 

Presumption is of jointness— Presumption is 

displaced by proof that some members are separate : 
30 Oal. 725 (P.C.), Foil. 

Where the cultivation is joint and the brothers 
divide the produce only so far as is necessary for 
household expenses and keep the rest joint for the 
purposes of len den, the mere fact that the brothers 
were living and messing separately does not neces- 
sarily indicate separation in estate. [Kotval, 
A.J.C.). Mt. SUWA V. DUKALU. 39 I.C. 499= 

A.I.R. 1921 Nag. 109. 
—Joint family— Presumption— Transaction by 
member. 

Transaction entered into even by a junior 

member relating to/amily ispresumed to be a family 

transaction. ... 

In the case of every transaction relating to a ]oint 

family the presumption is that although the trans- 
action may be carried on in the name of one or 
another member of the family it is a family trans- 
action and the member in whose name the trans- 
action is carried on represents the^ joint family. 

One of the members of a joint Hindu family was 
implicated in a criminal case and a compromise 
was efiected whereby it was agreed that a portion 
of joint family property was to be sold, in consi- 
deration of all the disputes between the family 
and the opposite party, including the criininal 
case, being settled. The transaction entered 

into by a junior member of the family. The other 
members disputed that the sale deed was illegal, 
Beld that the ordinary preeumption was that 
the joint family was bound by such a compromise 
even though entered into by a junior member and 

the plaintiffs must prove that It was not a family 

transaction. {Kulwant Saliay and Macpherson. JJ.h 

BAM DAS SIKOH V. KANAK SlNG^ «7 

9 P.L.T. 738= A.I.R. 1928 Pat. 557. 

—Joint family — Presumption — Uncle and 
nephew. , . , „ 

-^-^Presumption of jotntness applies. 

Where the memhere of e Hindu family are 
related to each other ae unole and 
there la no clear and cogent proof of 
preaumptlon of Hindu Law that the family la )oint 


HINDU L&W — Joint family— 'Rights of oo*par* 

ceners. 

will prevail, and the property purchased in tho 
name of one of them will be considered joint family 
property. {Tek Chand and Agha Haidar, JJ.). 
PHULLO V. INDAR. 121 I. C. 431= 11 L.L. J. 226. 

—Joint family— Proof. 

Migration of a branch of family does not imply 

separation. 

The migration of a branch of the family in itself 
establishes nothing regarding the question of joint- 
ness or separation. Members of a joint Hindu 
family migrating to another district might or might 
not separate from their family. (Sfuarf, C.J. and 

Nanavutty, J ). Nanak Prasad o. G.aya Prasad. 

118 I.C. 803= A I R. 1929 Oudh 289. 
The support on a liberal scale of poor rela- 
tions and even the payment of the expenses of their 
marriage ceremonies are not in themselves with* 
out other evidence, proof of a joint family: 8 Bom. 
154 and 10 0. W. N. 338 (P.O.). Appl. {N. R. Chat- 
ter jee and Panton. JJ.). pbayag Kdmabt DEBI 
Siva Prasad Singh. 93 I.C 385= 

42CL.J. 280= A.I.R. 1926 Oal. 1. 

An agreement was followed by an arbitration 

award and the award was duly registered. Under 
the award the house in dispute was assigned to the 
widows of one of the brothers. The widow alienat- 
ed the house, 

Held, that the onus was shifted on to the persons 
challenging the alienation to prove that the pro- 
perty was joint Hindu family property at the time 
of alienation by widow. A decree for maintenance 
against the male members of the family on the' 
ground that the widow was entitled to be main- 
tained out of her husband’s share of the joint pro- 
perty does not help the plaintiffs to prove that there 
was any joint Hindu family, (Scott'Smith and 
Moti Sagar, JJ). KABAM Singh v. MT. HAB- 
KAUB 78IC.747=AI.R. 1923 Lah. 371. 

—Joint family— Rights of co parceneps. 

While family is joint no for possession of 

a co-parcener's share lies. 

In a joint family no co-parcener can say that he- 
has a specific share in the property. His share is 
liable to fluctuate and consequently if one of the 
co-parceners brings a suit against othera for decla- 
ration of his share and possession of the same in- 
the alternative on the allegation that the co-par- 
ceners in possession treated the property as their 
separate property and if the Court finds that the 
property is joint family property, and there is na 
indication in the plaint that the plaintiff wanted 
to come out of the family and to separate his 
status the declaration should be confined to the 
jointness of the property without specifying sbares.. 
{Mukerjiand Bennet, JJ.). KAULESHAB RAI 
BANWAEI RAI. 423 I.C. 378- 

A. I. R. 1930 All. 362. 

Property vested in co-parcener — Subsequent 


insanity does not divest; 22 Cal. 864 W.; 

A. I. R. 1922 Nag. 161, Expl. {F\ndlay, 

Staples, A.J.C.). DADA t.. CHANDRABHAGA BAN 

^ 116 I.C. 663=25 N ^ 61 = 12 N.L.J^ 44- 

A. I. R. 1929 Nag. 93. 

- -Hindu co-parcener becoming lunatic If 

manager can be appointed to his share. 

If a member of a joint Hindu family under the 
Mitakahara Law be a lunatic, where it is s^ho^ 
that his property is being wasted, the Civil 0®°” 
have power to appoint a manager of the ® 

share under the Lunacy Act. although no d^bt » 
strong case must be made out for the 
of a manager : 6 Cal* 699 and 12 0. 0* J09p 
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{0<xse-lw discussed). {F^ndl^ly. J.C. and Staples, 
A. J. C.). Dida V. Chandra Bhaqa Bai. 

116 l.C. 663=25 NL R. 61 = 
12 N.L.J. 4* = A.I.R. 1923 Nag. 93. 
——An agreement which absolutely takes away 
from members of the family their inherent right to 
have a partition effected as owners of tho joint family 
property and consequently deprives them of one of 
the incidents of ownership is void and legally 
unenforceable. (Raza and Ndna'Jutty, JJ.). BRIJ- 
LBSHARi Prasad v. kashf Pras.ad. 

110 I. C. 886=5 O.W.H. 589 = 
A.I.R. 1928 Oudh 365. 

■ Co-parcener has indefeasible right of partilion. 
In the absence of a separation or division of the 

joint family property, a member of the joint family 
has an indefeasible right to demand partition and 
his right is not affected by a deed executed by his 
father on tho basis that there was no joint family 
or joint family property. (Sir Lancelot Sanderson.] 
MOKOND V. BAIiKRISHNA. 105 l.C. 703 = 

52 Bom. 8 = 54 I. A. 413= 
29 Bom. L.R. 1496=46 C L J. 413= 
32 C.W.N. 203=39 M.L T. 521 = 
27ML.W. 198=1927 M.W.N. 732= 

4 O.W.N. 845=A.I.R. 1927 P. C. 224= 

93 M.L.J. 46S(P C). 

■ 'Undivided co parcener remaining absent for 

ft long time — No adverse possession can arise as 
against him unless abandonment or exclusion is 
proved— Alienation of bis share is inoperative. 
lodgers, J.). Govindaswami Ghettiab v. 
KOTHANDAPANI OHETTIAR. 99 l.C 158 = 

24 M.L.W. 768= A.I.R. 1927 Mad. 111 = 

52 M.L.J. 203. 

Adverse possession c.mtiot arise against a co- 
parcener without his koowledge. (OWf«r). (Oi<7«rs, 
/ .). Govindaswami Ohettiar v. Kothandapani 
Ghettiab. 99 i c. 168=24 M. L.W. 766= 

A.I.R. 1927 Mad. 111 = 92 M.L.J. 203. 
~ Permanent lease of joint property graot- 

ed by all memhersexoepb one— Partition by Civil 

0<mrt— The member not concurring in the lease 
takes his share free from the lease : 26 Cal. 434 • 

FoU.; 1 0. W. N. 62,Diss. {Chalterjea, 
Cuming, Page and Chdkravarli, 
JJ.U NIBANJAN MOKHBBJt V. SOODAMINI DASI. 

Cal* 694=43 C.L.J. 333= 
?? O-W.N. 511= A.I.R. 1926 Cal. 714 (P.B.). 

. ^ftJiftget expending income on mistress, in 
^making improvement on her property— Survivors 
cannot realize moneys from tho property nor sne 
gtpossesaion thereof. {Lord Phillimore.) Dbbi 
RAI t>. PAHLAD DA8. 86 I. C. 291= 

6 L. R. P. 0. 92=21 H. L. W. 183= 

c, . A- 1- R. 1929 P. C. 38 (P.C.). 

- “Ottij by member for declaration of title to snsci* 

absence partilion 6einy 

The ex^ extent of. the share owned by a member 
of ft joint Hindu family in the joint family proper- 

hnlJf? at the time wLn 

separation betvyeen the members actnally takes 

?oh!fc remains 

abaenoe of any suggestion that a 
. jeparation is desued, no member of a joint Hindu 
family can sue for a declaration that ho necessaiilv 
nasanwtaln speolfied share la the joint family 

'lArS!;- Stioiman, /X 
BAM SABUP t>. Mt. KATAULA. ' 

‘-O- I-. R. i. DI,. 723= 

‘ ! 1. 1. R. 1928 IMi 911. 

D. D. VoL. Ill— 86 


HINDU LAW— Joint family— Rights of co-paP* 
eeners. 

.\lienatioa by manager without neeessity can 

be wholls' set aside and not only to the extent o! 
the ehallcDging co-parceuer's share i 6 P.R. 1893 
and 20 W. R, .19-’. Not foil.-, 89 All. 500 (P.C.), Poll. 
{Ca7npbsll, J.). CnORlNJl LAL v. KABTAB SINQH. 

79 l.C. 17i= A.I.R. 1925 Lfth. 180. 

member of a joint Hindu family cannot 

dispose of by will any portion of joint family pro- 
perty. {Devadoss, J.). CRITTAMBALA MUDAMAB 

V. Pabthasarathi Mudaltar. 84 l.C. 909= 

20 M.L.W. 659 = 1923 M.W.N. 90 = 
A.I.R. 1925 Mad. 194=47 M.L.J. 801. 
Purchaser— Co-parcener acquiescing in pos- 
session of^Not eniUUd to mesne profits. 

A co-parcener can recover possession of the joint 
family property from an outsider bat if he stands by 
it and allows the outsider to remain in possession 
he cannot demand account for the past profits 
though his interest in the property remains un- 
affected by the acquiescence. The possession of a 
purchaser of a particular portion of a joint family 
property or the purohaser of interest of one of the 
members of the joint family in any particular Item 
of joint family is not wrongful possession against 
the other members, though the purchaser Is not 
entitled to possession, he is not liable to account 
for the mesne profits. {MacUod, GJ. and Shah, J.). 
Gangabesan JEBWANBAM V. Vallabhdas 
Shankarlal. 87 I C. 703=48 Bom. 428 = 

26 Bom. L. R. 464 = A.I.R. 1924 Bom. 433. 

A decree against a oo-paroener without speci- 
fic mention of his representative capacity does not 
entitle the decree-holder to attach the interests of 
other co-parceners not parties to the decree by 
name or by implication. {UacUod, C. J. and 
Shah, J.). NamdEO TUKARAM v. VISHNO CHINTA- 

80 I C. 428 = 26 Bom. L.R. 497= 
A.I.R. 1924 Bom. 395. 

Impartible estate — Rights of co-parceners in. 
nhere the estate is impartible, the members of 
the joint family have none of the rights of oo- 
parcenersbip except a right of succession by survi- 
vorahip, limited by the rule of impartibllity which 
allows only one member at a time to hold. They 
cannot demand partition or assert any right to any 
individual share in the estate nor can they res- 
tcain alienation. {Dawson-miler, C,J. and Foster, 

Prasad Singh v. Emperor 
82 I. C. 653=6 P.L.T. 497 = 1924 P.fi.C.C. 934= 

2 Pat.L.R. Cr. 238=4 Pat. 78= 

A.I.R. 1924 Pat. 679. 

— — Will made by all co parceners is valid. 

is tbe absolute owner of the property. 
^ bv or self-acquired, he can beq^aUi 

It by will, and in principle there is no objection to 
tte same power being accorded to two or more 
Hindus, provided they together have the entire 
ownership of the whole of the oo-paTcons,tTv^. 

f (i’l 

ea »o-pi'ro«rrTsL^Mia™te'” S^r/ol' 

MDI.I.A FAIZ AH ». Ut. °->- 

presented for registration by the fatter 
if tbe Village profits to be oi 
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HINDU LAW — Joint family — Rights of copar- 
ceners. 

cient to meofc the espenaes, the latter were to lose 
their shares in the viUaRos. Subsequently it was 
found that the profits were insufficient to mcsot the 
expenses and the other co-patceners accordingly 
p.Tsscd a letter to the effect that they will not take 
a share. 

Held, the arrangement is perfectly a good one 
and is sufficient to convey their shares according 
to Hindu Law, if accepted by one patty and acted 
upon by another even though the document is not 
in fact signed by the person to whom it is address- 
ed. The letter is only a piece of evidence not 
constituting an acceptance of the earlier proposal 
but showing that it had been accepted and that it 
is admitted that the happening of the conditions 
upon which the first agreement was to operate had 
in fact occurred. {Lord BuckmasUr.) PANDU- 
RANG KRISHNAJI v. M. TaKARAil. 65 l.C. 954 = 
24 Bom.L.R. 557=35 C.L.J. 409 = 15 M.L W. 486= 
20 A.L.J. 305=18 N.L.R. 1 = 26 C.W N. 201 = 
30 M.L.T. 249=49 Cal. 334=49 I. A. 16= 

5 N.L.J. 6=A.I.R. 1922 P.C. 20 = 

42 M.L.J. 436 (P.C ). 

While the manager of a Hindu joint family 

can sue to recover the entire alienated family pro- 
perty on behalf of the family, individual members 
cannot claim to do so but can only maintain the 
suit in respect of their own shares. {Daniels, 
A.J.C.). Mahesh Dat V. Ram Asre. 

67 l.C. 814 = 9 O.L.J. 13S = A.I.R. 1922 Oudh 114 

— Joint family— Rights of Members. 

Where some of the members of a joint 

Hindu family sued on a mortgage impleading the 
other members also as defendants and the mort- 
gaged property was purchased in execution by the 
plaintiff, 

Held, that the other members of the family who 
were impleaded as defendants were also entitled to 
the property along with the plaintiff. (Sufatmon, 
A.C.J.and Keiidall, J.). Man Singh y. Ramlal. 

121 l.C. 819=1930 A.L.J. 671. 

■ M-irtgage — Sttif on — Minor member not im- 

pleaded as a par ly^Decree— Junior member, if 
bound. 

Where a suit was instituted on*a mortg.ige execut- 
ed by the members of a joint Hindu family, and in 
that suit a junior member of the family was not 
impleaded as a party and a decree was obtained in 
the suit and the property was sold in execution of 
the decree, the decree and the sale are binding on 
the entire family inclusive of the member was not 
impleaded as a party. {Sulaitnan, A.C.J. and 
Kendall, J.). DEO NABAIN SINGH v. PhAQU 
SINGH. 121 l.C. 817 (All ). 

Where a promissory not) executed by one of 

three brothers was in revival of a note executed by 
their father and one of the brothers got subsequent- 
ly divided from the family. 

Held, that all the brothers were liable for the 
debt due under the promissory note. {Madhavan 
Hair, J.). Krishnamurthi ayyangvr «. 
LAK3IIMAMASWAMI CHETTI. 1929 M. W. N. 603. 

If a member has properly litigated a family 

right it cannot be litigated again. 

In the case of a joint Hindu family, where all 
have rights, it is impossible to allow each member 
to litigate the same point over and over again and 
the Court has in each case to look to Expl. (6) to 
8. 11, to see whether or not the member, who 
though not its L-irta, represented the family, in 
compromising a previous suit, has been acting 
either on behalf of minors, or in their interest, or 


HINDU LAW— Joint family— Rights of Hemhen. 

if there are majors, with the assent of the majors : 
A.I.R. 1927 P.C. 56, Rel. on. {Kulwant Sahay and 
Maepherson, JJ.). RAM DAS SlNGH v. TANAK 
SINGH. Ill l.C. 51 = 9 P L.T. T38= 

A.I.R. 1928 Pat. 5S7. 

Bond in favour of one member—He can sue 

alone. 

If a bond is in favour of one member alone of a 
joint Hindu family, be is competent to sue alone 
on the bond. 

Assuming that all the members of a joint Hindn 
family are necessary parties to snob a suit, the 
provision of law is complied with, oven by making 
them as defendants in the case. {Jai Lai, J.). 
BIRU RAM V. Miban. 99 l.C. 863= 

A.I.R. 1927 Lah. 129. 

Relinquishment by a member of his Interest 

found to be invalid— The member continues to be 
joint owner. 

He cannot be treated as dead in the eye of the 
law; 6 Bom. L.R. 925 and 14 N.L.R. 56, Ref. to. 
ilCinkhede. A.J.C.). JANARDHAN KASHINATH 
KASAR V JANARDHAN ViSHWANATH SA9TR1. 

101 l.C. 839= A.I.R. 1927 Nag. 214. 
A member of a joint Hindu family cannot 
dispose of by will any portion of joint family pro- 
perty. {Devadoss, J".). CHITTAMBALA MUDALIAR 
u. PARTHASARATIIY MDD\LIAR. 84 l.C. 905= 

20 M.L.W. 659= 1925 M.W.N. 90 = 
A.I.R. 1925 Mad. 194=47 M.L.J. 801. 

Even where a person is not a karta of a Hindu 

joint family there mtiy be circumstances which 
would entitle a Court to hold that the person sued 
was sued as representing the entire family. {Dalai, 
J.C ). THAKURAIN ANPORNA KUAR V. JAOESHAB 
MlSRA. 87 !.C. 208= 

A.I.R. 1923 Ondh 638. 

No member of a joint family has a tight to 

incur debts for buying property. {Spencer and Deva- 
doss, JJ.). SDBRARAYA MUDALI V. THANGAVBLU 

MUDALI. 72 l.C. 813= A. I. R 1924 Mad. 33= 

43 M L J. 44. 

Single member may have ontico alienation 

set aside if his rights are infringed; A.I.R. 1924 
Oudh 120; 39 All. 500; 66 l.C. 766. Foil. {Wanr 
Hasan, J.C,). Mame'Lal w. Bishambab Nath. 

79 l.C. 35 = 11 O.L.J. 415 = A.I.R. 1924 Oudh 378. 

■Mortgage taken by some members of joint 


■litakshara family can be enforced by them without 

ther members. , ■ •r.k 

Where only some of the members of 
lindu family got a mortgage bond which contained 
10 indication as to whether it was made out ot 
heir sopt^rato funds or joint family funds an 

luit was brought on it. , , • 

HeW, (I) that there was no ground 0*1 pnooipio 
vhy any distinction should be drawn J^otween the 
)Iaintiff who had a beneficial interest in the mort 

rflg) and who represented both 

)tlier members of the family, and a benamidar 

vho has no beneficial intere at all. 

(2) That the question was one of authority ana ir 

,hey were authorised to enter into the 
m behalf of the family it must be taken 
veto equally authorised to institute a soit to en 
■oroe it : 4-2 llad. 348; 24 Cal 644 .fi'/ 'S* 
and Knlwant Sahay, /.), HIT LAT. 
riBOO MAHTON. 73 r 0. 378 = 3 Pat. 84- 

DM by one member- All numbere are ltable •/ 

‘.reditor proves necessity or bona fide * iv. 

A creditor is entitled to a decree as against the 
mlire joint family. » he c.an establish that there 
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was legal necessity for the loan taken by one of the 
members of the joint family. If he is unable to 
establish legal necessity, he is still entitled to suo* 
coed, if he shows that there was representation 
made to him as to existence of a legal necessity 
and that he made an honest enquiry and that ho 
was satisfied that there was such a necessity. {Das 
andAdami, JJ,). Chintamani Mahapatra v. 
Satyabadi Kab. 70 I.C. 226= 1 Pat. 715= 

A.I.R. 1923 Pat. 71. 

- — 1—Some members enterintj into contracts not for 
family furyoses—They are liable but minor members 
are not. 

Members of a joint family cannot escape from 
liability to perform contracts entered into by 
them on the ground that their contracts were not 
such as would bind the joint family and that they 
had no property other than that which is the pro- 
perty of the joint family. If they could escape from 
any liability itwould be necessary for every person 
with whom they sought to make a contract to assure 
himself that the business to which the proposed 
contract would relate was business of the joint 
family, and that no member of the joint family 
was a minor. Under such oironmstances, itwould 
be difficult to carryon business with persona who 
happened to be members of a joint family of the 
Province of Madras, 

But the minor’s interest in the joint property of 
the^ family will not he afiooted by any decree 
against the other membeta in transactions which 
are in the course of any family business. {Sir 
^hnBdge.)FM. SADASHIO MUDALIAB v. A.R, 

hajbe fakib Mahomed Sait. 72 1.0.48= 
32 M.L.T. 99=27 O.lff.N. 677=37 C.L.J. 569 = 
17 M.L.W. 288=A.I,R. 1922 P.C. 397= 

• 44 H.L.J. 396 (P C.). 

- — -^Junior member has no authority io bind the 
family by acknowledgment^Text Harita. 

Krishnan ar^ Odgers, words 

remotely absent" m the text of Harita, cannot be 

constructed 80 as to bring within their scope the 

case of a manager, who though absent from his 

home 18 in correspondence with the junior mem- 
bera and is the controlling manager. Therefore 
apart from the authority given, a junior member 
ifl not entitled under Hindu Law to act as the 
manager 80 as^bo bind the family by his aoknow- 
ledgment. (ffa^rasinomi Saslri, Erishnan and 

PATTEB V. A. VISWANATH 

.Rif r I? If. 185=45 Mad. 343= 
IS M. L. W. 130=1922H.ff.N 27= 

80 209=A.I.R m 2 Sid! 23= 

7— -—Where the plalntifl sues as a member'^' 01^*8 

II.A property from 

defendant, hnother member of the johat family, 

who olaims to hold It adversely, no decree for 

meane profits ahould be passed but a decree for 

joint possession of an undivided share in thepro- 

rBABAD u. EAILAS NATH. 66 I.C. 348= 

* 896=A.LR. 1922 budh 88. 

w-parcfner-TpAsn binding. 

Hindu member of a joint 

waSf?-™ shown that that member 

firai it “embera derlyed a ionofit 

PbaSS* BAMDHIB SIMQH V. MATA 

69 1. 0. 846>:8 617. 


HINDU LAW— Joint family— Self-acquisition— 
Blending of. 

Debt for defending members in a criminal 

charge is a necessity and does not defend upon the 
result of the trial. 

The rule of Hindu Law upon which the act of 
the karlaaod his dealing with the family property 
are binding upon the other members of the family 
does not restrict it to the karla alone. It is wide 
enough to authorise any member of the family to 
deal with the family property, such as to incut 
debts, provided the act is done in times of distress 
and for family necessity. The defence of a mem- 
ber of a joint family in a criminal charge is regard- 
ed among the Hindus as a pious and necessary act 
in order to remove the stigma of disgrace upon tho 
whole family consequent upon the conviction of 
one member. The question whether there existed 
legal necessity for raising the loan cannot be made 
to depend upon tho result of the trial. {JtocUa 
Prasad and Ross, JJ.). DHANUKTHAri SlNGH v. 
Rambirich SlHQH. 70 I. C. 391= 

1 Fat. 171 = A.I.B. 1922 Pat. 853. 

■ Partition in status but not by metos and 
bounds— One member can sue others for joint pos- 
session of defined share. {Banerji, Piggott and 
Walsh, JJ.). Sheodan Kubmi v. Balsaban 
Kubmi. 59 I.C. 116=43 All. 193= 

A.I.R. 1921 All. 337. 

I Transaction by all adult members — Minora 

impeaching transaction — Onus of proof is on them. 
{Ayling and Seshagiri Aiyar. JJ.). KRISHNA 
AlYAB V. MADBAVA PANIEKAB. ,63 I. C. 258 = 

aOM.L.T. 26 = A.I.R. 1921 Had. 381. 

Reference to arbitration by some mswbsrs only 

— Atoard is not binding. 

Only some members of a Hindu family cannot 
bind tho family property by submitting to an arbi- 
tration of a olaim made by a third person or by 
ontoring into an arrangement with him. Suoh an 
arbitration will not aficot tho family property or 
even the shares of the members submitting to the 
arbitration. (i45dar Rahim and Oldfield, JJ.). 
BhDMI REDDI SURANNA V. BHUUt Reddi 
Appadu. 60 I.C. 615 = 1921 M. W. N. 28= 

A.I.R. 1921 Had. 232. 
- Decree on the basis of contract by one member 
IB not binding on others unless be entered into the 
contract, as tho head or others derived benefit there- 
under. (Lyto, A.J.C.). T. RANDHIR SINGH i». MATA 
PRASAD. 8 O.L.J. 617=A.I.R. 1921 Oudh 268. 

—Joint family— Self -aoqulBltion— Blending of. 

• Unless kept strictly seMreUe self- acquisition 

goes io common income of family. 

In the absence of any evidence that a Hiudn Is 
keeping his self-acquisitions strictly sepamte, the 
presumption is that the whole income of tho family 
from whatever source derived, goes into the com- 
mon chest of the family. The manager of suoh 
property is, therefore, incompetent to make a will 
of the property in favour of his wife In presonoo of 

• /‘i? 1917 P- 0. 128, 

Rs/. {TekChand and Agha Haidar, JJ.). Beu 
ram V. Bardari LAl. A.i,h. 1630 Lah. 613, 
-■ -Joint family of manager and his younger 
brothers and their sons— No Geparate accounts kept 
of property acquired under gift— Income and ex- 
penditure of both lumped up together— Property 
acquired under gift is sufficiently blended with 
ancestral property : 29 All. 2U (P. 0.) and A I.IL 
1928 P.0. 67. ihiT. [Fawcett and M^iaZr, JJX 

Pabava Ninqbasappa. ' 

100 I.C. 147*80 Bom. 118*28 Bom. L.R. 14I6« 

A.I.R. 1987 Bosit 68| 
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Whore a separated Hindu who baa no son mixes 
bis self acfjuisilions with the ancestral property 

aud keeps ouo account no intention on bis part to 

throw self-acf]uisitions into common stock can be 
inferred. [Kmnara5xoj.mi Saairi, Oj^', 1 . C. J and 
Crirqenvcn, J.). ALAVANDAR Gramma'mi v. DAN\- 

KOTIAmmal. S9 I.C. 773=A.I.R. 1927 Mad 383. 

Superstructures built by co-parcener on joint 

faimly land at his expense are presumed to be his. 

Very strong evidence is required to show that 
property originally self-acquired was afterwards 
voluntarily thrown by the owner into the joint 
stock with the intention of abandoning all separate 
claims upon it : 2 0. L. J. 237, Foil. 

Where a member of a joint family built super- 
structures on joint property with his own money, 
Held, that in the absenoe of any evidence that 
the joint family fund contributed to the money 
with which the superstructures were raised or that 
there was any nucleus possessed by the family pro- 
ductive of any income whatsoever which might be 
presumed to have been utilized for the purpose of 
building structures and lastly in the absence of a 
case or evidence to the effect that the member deli- 
berately made a gift of his self-acquisitions in 
favour of the joint family as a whole, the principle 
of self acquisition bfcoming joint family property 
when the member who made the acquisitious h.)5 
thrown into the common stock is not applicable ; 
A.I.R. 1921P.C. 35, Expl. {Wasir Hasan, J.). KAT.I 
Prasad v. Chandrika Prasad. 103 I.C. 748= 

4 O.W.N. 667 = A.I.R. 1927 Oudh 335. 


A separate or self-acquired property of a 

member of a joint family may become joint family 
property if it has been voluntarily thrown by him 
into the common stock with the intention of aban- 
doning all separate claims upon it. (Ross and 
Kuhvant Sahay, JJ). GAJADHEB PRASAD v. 
LACHANWAN LAH Sahu. 103 I.C. 394 = 

8 P.L-T. 799= A.I.R. 1927 Pat. 339. 

Whore the member of a joint Hindu family 

dois not intend to blend his self-acquisitions with 
the ancestral property but he always treats them as 
his own over which he has full disposing power the 
self-acquired property is not to be considered as 
joint family property. (Scott-Smilh and he 
Rossiynol, JJ.). IQBAL SINGH V. JANG BAHADHR, 

93 I.C. 634= A.I.R. 1926 Lali. 333. 
No registered deed is necessary jor blending. 

There is no authority for the proposition that 
when a co-parconcr throws self-acquired property 
Into the common stock of the co-parcenary consist- 
ing of himself and others, a registered deed is 
necessary to effect the transaction : A.I.R. 1925 
Mad. 1174 and 8 L. W. 400, Expl. ; Per Srinivasa 
Iyengar, J., in 32 1.0. 955, Doubted. {Odgers.J.). 
RAMASWAMI V. BAJU. 96 I.C. 1051= 

1926 M.W.N. 635=A I.R. 1926 Mad. 963= 

31 M.L.J. 167. 


' Self-acquired property may be impressed with 
the character of joint property by its 
with as joint family property; A.I.R. 1923 P.C. 57, 
Foil. {Kum'iraswa7ni Sastri, J.). 

PDRUSHOTHAMA DOSS. 

21 M.L.W. 351 = A.I.R. 1925 Mad. 645. 

When a person made deposits out of his 

separate acquisition in the Bank in the joint names 
of himself and of his wife aud made them payable 
to either or to the eutvivor he intended that there 
should be a provision for his widow m case he died 
before her and cannot bo claimed by his co partners 
as being part of joint family property. [ScoU-Smith 


HINDU LAW— Joint family -Self-acqaUUion— 
Gains of soience. 

and Mod Sagar, JJ.). Mt, Uttam Devi v 
DIN NATH. 75 I.C. 774 = A.I.R. 1928 Lah. 339. 
—Joint family — Self-acquisition — Gains of 
science. 


‘Gains of science— When are self- acquisition. 

All acquisitions by members of a joint Hindu 
family are prima facie partible and the burden of 
proof lies on those who assert to the contrary. The 
gains of science are exempted from this rule only 
when the education which made such gains possible 
is atlirmativoly shown to have been acquired 
without detriment to the family estate: 
A.I.R. 1917 P.C. 105 and A.I.R. 1921 P.C. 85. Foil. 
{Harrison and Coldstream, JJ.). Kanshi RAM v. 
SHANKARDAS. Ill I.C. 596=10 L.L.J. 93 = 

A.I.R. 1928 Lah. 397. 


Gains made by a member without the aid of 

joint family funds are self-acquired property. 

The acquisition of distinct property by amombir 
of an undivided Hindu family without the aid of 
joint funds is his self-acquired property, and is not 
subject to partition. 6 £. 225; 45 0. 066, Ref. 
Hindu law texts regardinggains of science establish 
it as a rule of Hindu Law that the ordinary gains 
of science ara divisible, when such soionco has 
been imparted at the family expense, and acquired 
whilo receiving a family maintenance; but that It 
is otherwise when th a science has been imparted at 
the expense of persons who are not members of the 
acquiror’s family. Acquisition, made as a Govern- 
ment servant, which is kept quite separate from 
the joint f.tmily funds, is impartible and the 
acquirer could deal with it as ho chose. (5cof(* 
Smith and Moli Saqar. JJ.). Mt. UTTAM Devi v. 
DIN N.\TH. 75 I.C 774= A.I.R. 1923 Lah. 339. 

Earnings without the help family 

funds are self acjttisiftons. 

No doubt when it is proved and admitted that a 
Hindu has lived in conimonsality and possessed 
joint property, if any member of the family claims 
any property as his separate, the burden lies upon 
him to prove that it was acquired in circumstances 
which would constitute it his separate property. 
But whore the deceased was a member ofa joiut 
family and it was not shown lhat he acquired any 
education at the expense of the joint family or that 
any money was contributed out of the joint family 
funds to help him in any of his undertakings. 

Held, that the property left by him was his 
separate property: 10 Bom. L. R. 101 (P.C.) and 

12 S.L R. 110 (P.C.), Ref. 

Every member of a joint family who is found to 
be in possession of a property at his death cannot 
nccessarilvbe said to have acquired the property 
as a member of the joint family. [Kennedy, J. C. 
and Raymond, A. J. C.). SANT SINGH v. RABI 
BAI 76 I.C. 408=17 S L.R. 206= 

A.I.R. 1924 Sind 17. 

Gains of science-When not self-acquwxtton. 

In a joint Hindu family the rule is that the 
acquisitions of the members arc joint property aud 
partible and impartibility is the ^^ccption Ouo 

of the recognised exceptions is property acqmwd 

by the possession of special soicnw or .. 

ing”. Where this is acquired outside 

and has to be paid for in one form or other nt 

the expense of the family it is 

detriment of the family property . 

iticift farailv investment, and the eniolmenis 

which its possessor is thus enabled 

joint property of the family as fruits of the nive®t 
meat thus made in the person of one of its more 
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HINDU LAW— Joint family— Self-acquisition— 
Nuoleos. 

gifted members. But the individual can sever from 
the family at will on the footing of bringing his 
accumulations into hotchpot as part of the family 
property and without c.apitalifiing future earnings 
or being under future liability as to what he may 
make thereafter. So personal earnings and acqui* 
sitions may remaiu p:irtible throughout the un- 
soparated member’s life, if he was originally equip* 
ped for the calling or career, in which the gains 
were made by a special training at the expense of 
the patrimony. {Case-law referred to). 

A post in the Covenanted Civil Service of India 
is a post to which the rule would applv. 

An Indian Civil Servant is not always what is 
commonly called a scientific man, but his is 
certainly a special and in many cases an eminently 
learned profession. The presumption, even in the 
case of such special gains, is that the acquisitions 
of all members are partible, until the contrary* is 
proved. The personal and the family elements in the 
ultimate gains cannot be distinguished. There is 
equally little ground for contending that partibility 
depends on causa proxima or is negatived by the 
intorvention of the personal element of the in- 
dividual co-paroeoet’s character. Changes with 
regard to gains of science have been in the direo* 
^on of narrowing the category of partible gains. 
Prom rnaintenance out of the family funds during 
the period of education, the basis of partibility 
changed to the receipt of the education itself as 
the family expense, and then education generally 
was narrowed to specialised education, which is 
now the basis. No correspoading change, however, 
IS to be traced upon the question, what is science 

in the sense in which the text of the Mitakehara 
uses the term. On the contrary, while th^ princi- 
ple has remained the same, the application of it 
has tended to widen, as changing times have 
rov^ht up fresh instancss of callings, to which 
SMoial science and not the native wit of man is 
the means of entrance. {Lord Sumner). AmabNATH 
V. HUKAM Chand NATHU JIAL. 60 I.C. 379= 
2Lah 40=48 I.A. 162=19 A.L.J. 249= 
23 Bom.L.R. 671= 25 C.W.N. 534= 
33 C L.J. 355=14 M.L.W. 435 = 

I T t, . P.L.T. 201= 

A.I.R. 1921 P.C. 35=40 M L.J. 327 (P.C.). 

~*^®*o* **ro*ly— flelf-acquialtlon— NacIeoB. 

“—Throwing into the common stock depends on 

trading family there was some nucleus and the 

worked and property was 
pUMhased out of the family funds, ^ ^ ““ 

, Seld, that under those oiroumstances the pro- 
perty became the property of the joint family W 
that the onus of proving self-acquisition was on the 
^rty alleging it. {Kumarastoami Sastri and ReUty, 

-AyTAB V. VBNKATATHRI 
1930 M.W.N.793. 
- Where there is admittedly a nuoleus which 
IS by no means negligible and properties are pur 

.chased while the patties ooutinue joint, the hutW 
:Of proving self acquisition is on the party pleading 

it. [Kumaraewami Sastri and Reilly, //.). Renga- 

MArtHA AYYAB o. VENKATATHBI AtVab 

’• 1930 M.W.N. 798. 

•'“—Property acquired by member of joint familv 
shown to have nucleus is not always joint 
property. [Sen and Niamatullah, Jn 

^DBoii P. ghanharja. 12 a I d iiai.’ 

.id .m 1930 A.L.J. 775* A,I.R. 1980 All, MO; . 


HINDU LAW— Joint family— deli'acquiaition— 

Nucleus. 

No nucleus proved — Buzden of proving that 

property is not self-acquired is on the propounder. 
9 Mad. 477, Dist. [Ramesam and Reilly, JJ.). 
RAilASW.AMY PILLAI v. MARIMOTHIT GOtJNDAN, 

113 I.C. 865 = A. I. R. 1928 Mad. 764. 

One member holding properly cannot be pre* 

sumed to be Joint family property unless nucleus is 
proved (per Venhatasubla-Rao, /.). 

It is nob correct to say that, to start with, a 
presumption should be made that the family is 
possessed of joint property and therefore it can- 
not be presumed from the mere fact that a memr 
ber of the family holds property that it is joint 
family property. Something more must be shown. 
The party alleging that the property held by an 
individual member is joint family property must 
show that the family was possessed of some 
property with the aid of whioh the .property in 
question could have been acquired. If this is 
shown and only theu, the onus shifts to the party 
alleging self-acquisition to afificmatively make out 
that the property was acquired without any 
aid from .the family estate. {Krishnan and 
Venkatasubba Rao JJ,)., KANNAMilAL v. RamA- 
THILAKMMAL. 

97 I.C. 632=A.I.R. 1927 Mad. 38. 
— — Acquisition of property while family was joint 

Person dlUging thixt it was ssparcits VTopertv fttiLsi 
prove tt. ^ dr 

Where it is proved that there is a joint family 
and where it is also proved that that joint family has 
some joint property, the presumption will arise 
that all property acquired while tho family still 
remains joint is joint family property and that 
the onus of proving that any particular item of 
property allged to be joint, is in fact separate pto- 
perty, will lie upon the person who asserts it to 

r«f°Vr^i ^ Af and Kanhaiya 

Mahadeo Kasandhan t). Gaya Din 

KA9ANDHAN. 95 i q 

-Party nucleus of Joint property must 

as compared vAth o^guisi- 
iions^Rroperty cannot be held to be joint. ^ 

There can be no presumption that a joint family 
had a nuoleus, nor that it had joint peo 3 v 
T hose who allege existence of suoh a nucleus muS 

they so prove, tho onus is shifted 

acquisition by 

one member was uot a joint acquisition* S3 All 
677 and 8 N.L.R. 82. Rif. If there is a We famUv 
nuoleus and if the property in the possesaion nf a 

joint family oan be ordinarily trace- 
able to the income of the family nacUal buX 
property woi^d be considered joint family proper- 
ty till It 1 b affirmatively shown that thatyjpfrfev 
was acquired without tho help of and wiSi^^ 
detriment to the familv nncleiiQ. w v 
family nucleus is so smUl that U iouldVot bv 
stretch of imagination have Leu Ue meaL^'? 
acquiring any portion of the property standbe ?n 

262 and 2 Lah. 40 (P. 0 T 

^olnt family proved to’ have some^ofufe pto- 
perty Onus of proving any pronetiv 
acquited-by any particular meml^? is ^on*kb« 
setting up the pica. [Bahir J a\ ^ 

harjimal. ' *^‘^*^* 

, , ST l.C. SOAax 
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HINDU LAW— Joint family— Self-acqaisition— 

Nucleas. 

■Person claiming self-acquisiiion must prove 


there was no help from nucleus. 

Property which is incapable of yielding any in- 
come might not be treated as a nucleus for the 
purpose of affecting the presumption as to subse- 
quent acquisitions. But this proposition might 
apply for instance, to an ancestral house and not to 
a business, when the management of an ancestral 
business is taken over by a member of the family. 
The state of that business, when such member took 
over the management, is a fact peculiarly within 
his knowledge and if he wishes to show that the 
business was ended or yielded no income it is for 
him to prove it and not C-tll the other side to prove 
the contrary. (Lindsay and Daniels. JJ.). SUKH- 
NANDAN V. BBIJNANDAN. 73 I. C. 1052= 

S L.R.A. CiY. 39=A.I.R. 1923 All. 574. 
•Where the family is joint and there is a 


nucleus of joint property, properties acquired are 
prima facie joint properties and the burden of 
proof is on the party setting up a case of separate 
estate. {Mookerjee and Panton, JJ.). Nibaran 
OHAKDRA V. NIBUPAMA DEBI. 69 I.C 476 = 

34 C. L. J. 563= 26 C. W. N. 517= 

A.I.R. 1921 Cal. 131. 
— "O ntts is on person setting it up. 

Where nucleus is admitted or proved, the burden 
of proving that particular property is the self- 
acquisition rests on party alleging it. {Mr. Ameer 
Ali ) RAJANGAM AYYAR V. Rajanoam Ayyar. 

69 I. C. 123=37 C L.J. 433 = 21 A.L.J. 480= 
27 C.W.N. 561=46 Mad. 373 = 50 l A. 134 = 
31 M.L.T. 136=16 M L.W. 615= 
A.I.R. 1922 P.C. 266=44 M.L-J. 745 (P.C.). 

—Joint family— Self-acquisition— Plea of. 

-It is only when self acquisition is claimed 

that it is necessary for the other members of the 
joint family to prove that they had also contribut- 
ed to the acquisition of the property. (B.B. Qhose 
and Panlon. JJ.). Goubangh Sondab v. 
MOHENDEA NARAYAN. 104 I.C. 634 — 

46 C.L.J. 17a = A.I.R. 1927 Cal. 776. 
—Joint family— Self acquisition— Presumption. 

Dayabhaga law— Property acquired in name of 

manager will be presumed to be family property. 

Tn the case of a family governed by the Daya- 
bhaga Law, the father is the owner of the entire 

property and on his death his sons take the pro- 
perty as co-owners and not as joint owners. But 

where the property is held jointly and where there 

Is a nucleus of family property and where one of 

the members of the family has been left , in the 
management of the property, properties acquired in 
the name of the manager will be presumed to be 
the property of the family, unless the manager 
shows that he had a separate income apart from the 
Yields of the joint family property <>at of vjioh he 
may have acquired the property; 31 Cal. 448, Dwf ; 
fll All 477, Expl. {Mukerjt and Bennet, JJ.)- 

Properly acquired by a member— Presumption. 

There is no presumption that any 
acauited by an individual member of a joint Hindu 

PEABAD. 122 I 0. 636. 

Property acquired by membors of joint famil^y 

without a?d of joint family property ^ 

family property unless acquirors intend to hold it 


HINDU LAW— Joint family— Self-acquisition— 

Presumption. 

as co-owners; 32 Bom. 479; lOBom.L.R. 175- 
A.I.R. 1926 Bom. 408 and 25 Mad. 149, Bel. on- 
9 Bom. 438, held not good law. (Shingne, JX 
Rango Nyahalchand Shet VANI V. LAKSHMAN 
Maetand Kulkabni. A.I.R. 1930 Bom. 438. 

■; If nucleus could not have helped acquisition it 

is not joint property. 

The proposition that mere possession of joint 
family property by a joint Hindu family would 
raise a presumption of law that all the property in 
the possession of a co parcener is joint family pro- 
perty would be strictly correct only if the joint 
family property possessed by the joint Hindu family 
was such as would have enabled and led to the 
acquisition of the other property. If having regard 
to the nature of the income from the admitted 
joint family property or otherwise, the same could 
not have possibly helped in or led to the acquisi- 
tion of the subsequent property, then there is no 
presumption that the subsequent property is joint 
family property. {Ananthakrishna Ayyar, J.). 
0. Sankaranarayana Mudaltar U. TANGA- 
RATNA Mudaltar. A.I.R. 1930 Mad. 662. 

' -No doubt various presumptions arise from 
the relations inter $e of the members of a joint 
Hindu family. But where there is evidence of 
circumstances which point to an acquisition by 
one member either for himself personally or for the 
benefit of the family, the presumptions are super- 
seded by the oircumstaucos which have been found 
obtaining in the particular case, and the Court 
ooosidering all the circumstances has to draw an 
inference therefrom one way or another. (Page 
and Mallick, JJ.). SiTA Nath CHAKRAVARTI v. 
BIBIN BEHARI CHOWDHDRY. 117 I. C. 529= 

32 C.W.N. 644. 

There is no presumption that the membors 

of a joint Hindu family possess their self-acquisi- 
tions as joint co-paroenary property. {Addison and 
Coldstream, JJ.). KANSBI Rau v. SHANKAR DAS. 

Ill I.C. 596=10 L L J. 93= A.I.R. 1928 Lah. 397. 

In the case of a joint Hindu family even if 

there is no nucleus of ancestral property but if two 
members of the family are joint in worship and 
live in commensality and carry on a business 
jointly and are treating that business as that and 
acquiring property with the proceeds of that busi- 
ness, that property would be deemed to be the joint 
family property : 82 Bom. 479; 10 Bom. L. R. 176, 
Foil.-, A.I.R. 1926 Bom. 408, Bef.-, 33 All. 677; 
27 H.L.J. 677; A.I.R. 1926 Nag. 389 and A.I.R. 1927 
Mad. 38, Dist. {Fforde and Agha Haidar, JJ.). 
SANWAL Dab V. KUREMAL. 109 I.C. 779= 

9 Lah. 470= 10 L.L.J. 27=29 P.L R. 635= 

A.I.R. 1928 Lah. 224. 
- —Where a conveyance is taken in the name of 
one of two undivided brothers forming a joint 
Hindu family, in the absence of evidence as to 
utilisation of family funds for the purchase, no in* 
feronoe can be drawn of its being a joint purchase, 
from the bare facts of the undivided status of the 
vendees. {Waller and Madhavan Hair, JJ •)• SUBBA- 
liAKSHUr AaiMAL V. NARSIMIAH. 102 I 0. 360= 

38 M.L.T. 226=25 M.L.W. 563= 

A.I.R. 1927 Mad. 586=82 M.L.J. 482. 
——The ordinary presumption is that as long as 
family continues to be joint, properties acquired by 
a member of joint family are all joint properties 
and were acquired for the benefit of the family. 
{Sulaiman and Lindsay, JJ.). HARKESH 
MT. HARDEVI. 102 I.C. 

23 A.L.J. 413=A. I. B. 1927 All. 484, 
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HINDU 'LAW— Joint family— Self-acqnlsltion— 
Presumption. 

■ Property purobased with the profits derived 
from a joint business cannot be prosumcd to bo 
joint and the Hindu Law of joint property is not 
applicable to such property. Burden of proving that 
8Uoh property is joint is on the party alleging it to 
be so. [Suhrawardy and Graham, JJ.). GHOLAU 
SiDHiQOB Khan V. jogendraNath Mitra. 

96 LG. 199=43 C.L.J. 432=31 C.W.N. 205= 

A.I.R. 1926 Cal. 916. 


There Is a presumption in favour of joint- 
nese of subsequently acquired properties where the 
family is a joint one ; but according to the circum- 
Btanoes of each particular case the strength of the 
presumption varies a great deal. {Suhrawardy and 
Graham, JJ.). TrAIIiAKYANATHCHAR v. Chinta* 
MONY Dutt. 95 I.C. 426=30 C.W.N. 588= 

A. I. R. 1926 Cal. 813. 
Tn the absence of evidence that the property 
is purchased by money of the junior member or he 
had separate funds the presumption is that the 
property is acquired by the head of the family for 
the family and the presumption applies also to a 
family consisting of father and sons, in the Daya- 
bhaga Sohool; 16 Bom. L. R. 101 (P.C.), Foil. 
{Greaves and htukerji, JJ.). JASODA SONDABlu. 
LAB MOHAN. 91 I.C. 681=42 C.L J. 438 = 

A. 1. R. 1926 Gal. 36 L 
Property acquired by eon during father's 
lif6*time — Son having sufficient private means— 
Property will be presumed to be eon’s self-acquired 
one: 16 Bom. L.R. 101 (P.O.), Diet. {Suhrawardy 
and Cuming, JJ.). CHOONI LAL KHBMANI v. NtB- 
UADHAL BAEIE. 86 I. 0. 734=41 C.L J. 374= 

A.I.R. 1925 Cal. 1034. 
——Acquisition dating joint living is presumed 
to be for benefit of family. {Greaves and Cuming, 
JJ.). Sashi Kumar Sarkhelv. Chandra 
Kumar samaddal. ' 63 I. C. 322= 

35 C.L.J. 348= A.I.R. 1023 Cal. 204. 

'“Joint family— Self ‘aoqaisitlons— Rights of oo» 

parceners. 

Co-parcener can have self-acquisitions— They 
are separated property, unless arising from family 
busmoss or blended with family estate. {Lord 
Buekmaster.) Annamalai Chbtty v. Subra- 

113 I.C. 897=49 C.L.J. 93= 
1929 H.W.N. 39 = 29 M.L.W. 91=8 O.W.N. 104= 

1929 A.L.J. 9 = 31 Bom. L.R. 280= 
33 O.W.N. 435 = 10 P.L.T. 283= 
A.I.R. 1929 P.C. 1=36 M.L.J. 435 (P.C.). 

—Joint fftmily-Belf-acqalsltlon-What Is. 

: —Property acquired from maternal grandfather 
18 8elf-a<^uirod property and not ancestral property. 
^ulwant Sahay and lUaepherson, JJ.), CHATTRA 

Kumabi Devi v. Mohan Bikram Shaw. 

-—Father bequeathing his Vel/acqaiJed^Vro- 
perty to his son in lieu of certain expenses inour- 

Property acquired is not ancestral 

mif. and mid, A.J.Cs.) 

Hassanano V. Deumal Gibdhabimal. ^ 

,. , , 1281. 0. 703= A.I.R. 1930 Sind 174 

-—Absolute bequest to widow— Widow be- 
• queathing the property to her sou— Son gets it as 
personal property: 28 Cal. 262 and 6 W.R, 71, DUt 

UBBBNDBA NATH. HI I, Q 40|— 

^928 Oal. 283. 


HINDU LAW— Joint family— Self^aeanUltlon— 
What Is. 

A land was granted in lease to the father for 
a period of 10 years on some conditions upon tha 
fnlfilmont of which he was to get proprietary right 
in the land, He died without fulfilling tha neces- 
sary conditions. The lease was then renewed in 
favour of his son with the same conditions whioh 
he fulfilled and gob proprietary rights in it. He 
subsequently alienated it, 

Held, that the son was the first proprietor of 
land and that it was self-acquired property in his 
hands and as such alienation cannot be qnastioned 
by his sons: A.I.R 1921 Lah. 03 ; 5 P.R. 1918 and 

129 P.R. 1916, Foil. [Broadway and Agha Haidar, 
JJ,). Sarwan Singh v. lal Singh. 

. 113 I.C. 168 = 10 L.L.J.841. 

— —Property going into the hands of sons’ sons 
under a bequest from their grandfather after the 
cessation of life-estate created in their father’s 
favour IS not joint in their hands. {Stuart, C.J. and 

Rasa, /.). Debi Prasad t>, Krishna Kunwab 

104 I. C. 847=4 0. W. N. 1041= 

„ , , , . A.LR. 1928 Ondh 26. 

; -Property got by gift or will by one member 

IS not presumed to bo attached with incidents of 
pint family property : A.I.R. 1926 Mad. 273 and 
24 Mad. 429, Rel. on. {Venkatasubba Rio, J). Raja- 
QOPADA PILLAIV. P. VEERAPERUMAL PILLAI 

A.I.R. 1927 Mad. 792=53 M.L.J. 233. 

Jagir or pension is self - acquisition. 

A pensmn is always allowed on condition of 
good conduct and loyalty to Government and 
though It may be continued from father to son 

each recipient possesses unrestricted power of ax- 

pendiDg his pension. The same may be said of 
pgir moneys paid by way of oharity or dhara- 
mabh. {Zafar Ali and Campbell, JJ ) Wavth 

SINGH y, Moti, Singh. 94I.a 492=7 Uh 32?- 
27PanJ. L.R. 846=A.LR. 1926 Lnh 39?. 

Property purchased by income from vriesUu 

offerings ts self acquired. ^ ompnesuy 

Income derived from sources as priestly offerines 
IS the personal income of the recipient and V!a 
not form part of hia family funds, and oonaa- 

quently the property acquired by him with that 
money .3 hia own self acquired property aV hi 
has ^11 power of disposition over it. {Zafar JU 
and Campbell, JJ.). WAZIB SiNGH 0 JIoxfsiNG^ 
94 I.C. 492-7 Lah. 822-27 PnoJ. L.R. 848= 

A.I.R. 1926 Lah. 393. 
-—Property purchased by father before the 

fiswk 1 I ‘enants^-in^oommon. 

{Ashworth, MATHBADAS9 y. Ramji MAL. 

^ * 0- 1006=A.I.R. 1928 Ondh 619. 

not i, 

Under the Hindu Law the property obtained bv 
oollateral inberitanoe is regarded Ja °J 

property ol the person by ft is 

Pm,™! JZ: 

878=22 A r. 1 — 

8 L.R.A. Civ. 783=A.I.R. I924 iij, gjj 

oitertv cA/isittn if, j ** 


^«on 


-I^operty ceasing to be Joint 
by a co parcener 



1359 


DECENNIAIi DIGEST. 1921—1930. 


1360 


HINDU L&W— Joint family— Self-acquisition— 

What is. 


The fact that a person who subsequently acquir- 
ed the house which was once joint family property 
but which lost that character owing to an award, 
was at one time a co parcener with another cannot 
m.ake the house joint family property in his hands. 
It is only in very special oiroumstancos that such 
a result could follow. {SIuiw, Ag. C. J. andCruvip 
J.). JAMNADAS KASHIDAS V. VALLABHDASKtSHI- 

DAS. 84 I. C. 878=25 Bora L.R. 13i0 = 

A.I.R. 1924 Bom. 239. 
■ Where after the joint family property is dis- 
posed of by valid or voluntary alienation, the family 
separates and if a purchase is made of the property 
by one of such separated members, with his own 
funds, it is his self-acquired property. 

The doctrine laid down in Visalatchi Ammal v. 
Annaswimy Sastri, 5 M. H. C. R. 150 is applicable 
to the case of a mortgage or to a wrongful dispos- 
session of joint family property, but will not apply 
to a case where the joint family disposed of the 
property by valid and voluntary alienation. [Sch- 
wabe, CJ. and Wallace, J.). MAHOMED MARKAYAR 
V. BANSI LAD. 71 I.C. 855=1922 M.W.N. 824 = 

A.I.R. 1923 Mad. 248. 


-Oifl or devi&e from father is self- acquired pro- 


petty in hands of donee or devisee. 

In the absence of any express limitation or con- 
dition to the contrary all property obtained by gift 
'or devise becomes self-acquired in the hands of the 
donee or devisee. Consequently any property so 
obtained by gift from the father, grandfather or 
great-grandfather will become self-acquired pro- 
perty in the hands of the donee, if it was not 
ancestral property in the hands of the donor or 
was acquired by him without any delriment to the 
joint estate. {Kanhaiya Lai, J.C.). KANHAt L.AL 
RAMRATAN. 68 1.0.217 = 

29 0.0. 80=A I.R. 1922 Oadh 138. 

-Purchase of joint family property at a sale 

by the Revenue authorities for arrears of revenue 
by a member of the family out of his eelf-acquired 

funds is not joint family property but is the self- 

acquired property of the member. {Macleod, C.J. 

and Fawcett, f.). Chokhu v. Tatya. 

59 I.C. 569=22 Bora. L.R. 1297. 
—Property is prima facie impartible where it 
is allotted by the State to a person in consideration 
of tte discharge of particular duties or as payment 

for an office, even though the duties or office may 
• become hereditary in a particular family. 

Property purchased by a Patwari, out of the 
.savincs from his emoluments as a Patwari, is his 
self-acquired property. (Mitra, A.J.C.). SHBO 
,BAM .. SHBIDHAB. 

—Joint family— Self-acqulaltion-What is not. 
^Joint family house repaired by self -acquisi- 
tions does not become self-acquired property of the 

am. 

iToney received by co-parcener by giving hts 

<iflrt in adoption is not self -acquired property. 

Where the question was whether money received 
bv a co-parconer in a Nattukottai family on his 
gfving his son in adoption was his self-acquired 

^'nMirx these familiea male member was valued 
■ for his earning capacity and the test appeared to 
bo whether the acquisition of money was made at 
to OApeueo of or to the detriment of the jomt 


Hindu law— J oint family— Separate property. 

family property ; if it was, it cannot be self-acqui- 
sition. The transfer of boys, by adoption was 
much to tho detriment of their natural family, as 
it was to the advantage of their adoptive family 
(in consideration of which detriment and advan- 
tage these payments were made) and the property 
so acquired cannot be self-acquisition of the co- 
parcener in the absence of a custom to the con- 
trary. {Ayling and Odgers, JJ.). Ramaswami 
CHETTY V. Palaniappa CHETTY. 76 I.C. 798= 

18 M.L.W. 658=1923 M.W.N. 841= 

A.I.R. 1924 Mad. 354. 

Merely from a transfer of Kkata from the 

name of father in joint family to that of one of the 
sons no presumption arises that the subject of the 
tr.ausfer has ceased to be joint family property 
and become the self -acquisition of that particular 
son. {Kotval, A.J.C.). Mt. KASHI v. Pandu- 
RANQ. 69 I.C. 612= A. I. R. 1923 Nag. 73. 

—Joint family— Self acquisition —Will. 

In a Hindu joint family the father can dis- 
pose of his solf-acquired property by will : 
12 Mad. 120 and 22 Mad. 9, Rel on. {GnuUs Trotter, 
C.J. and Wallace, J.). VENKATA SUBBA RAO «. 
LAKSHMI Kantamma. A.I.R. 1929 Mad. 783. 

Self-acquired property can be disposed of 

even by will by the co-parcencr who acquired it. 
{Biker, Offg. J. C.). DEBICHARAN v. SHANKER 
RAO. 80 I.C. 322 = 7 N.L J. 1= 

A.I. R. 1924 Nag. 71. 

—Joint family— Separate property. 

— - -On partition share allotted to mother absolutely 
— On her death her share to go to her grandsons— 
Share in hand of grandson is his separate property. 

Under the settlement by a consent partition 
decree between sons and grandsons the mother 
was allotted an amount of money as her stcidban 
with full rights of ownership. In the event of her 
dying intestate, after setting apart a sum for her 
funeral ceremonies, the rest was to be divided 
between her grandsons. In the suit for partition 
between one of the grandsons and his son a ques- 
tion arose whether or not the sum so received was 
the separate property of the grandson, 

Held, that the money was given to the grandson 
as his own separate property and that his son had 
no interest in it. {Kemp, Ag. C. J. and Murphy, 
J.). JAMNABAI V. VASDDEO SAGARMAL. 

124 I.C. 793=32 Bom. L.R. 48 = 
A.I.R. 1930 Bom. 302. 

jf owner waives his right and voluntarily 

throws it into common stock it can become joint pro- 


'ly. 

Property originally self-acquired may become 
nt property if it has been voluntarily thrown 
io the joint stock with the intention of abandon- 
I all separate claims upon it. Question whether 
has done so or not is entirely one of fact to be 
:ided in the light of all the oireumstances of the 
;e. But a clear intention to waive his separate 
;hts must be established and will not be inferred 
acts which may have been done merely from 
idness or affection. {Rankin, C. J.andC.C. 
ose J.\. RAJANI KANTA DEB V. BASHIBAM 

StaRI. 121 I.C. 409 = 49 C.L.J. 532= 

^ A.I.R. 1929 Cal. 636. 

Property derived from maternal grandfather 

xed with ancestral properties for a long time— 
esumPtion ifl that they were thrown into com- 

m stock: A. I. E. 1923 P. 0. 67, »!. on. 
nmesam J.). AHOBILAOHABIAB V. TOBASI 
awsam, J.}. ,.c. 281=39 m.L.T. 276= 

IMAB. g80_ 
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HINDU LAW — Joint famlly^Separate property. 

——Blending of separate earnings by indiTidual 
member with joint family funds— Whole becomes 
joint family property: 45 Onl. 733 (P.O.) and 
A. I. R. 1923 P. C. 57. Foil. (Phillips and Odgers, 
JJ), PARVATHI AmmAL v. J[. R. SlVAEAMA 
IYER. 97 I.C. 998= A.I.R. 1927 Mad. 90. 

Tenancy in {he narne of one member may be for 

family. 

It is open to the Court to find on the evidence 
that in spite of the fact that the name of only one 
member of a joint family was recorded as tenant 
of a holding in the village papers, the tenanoy waa 
really vested in the joint family. {Pigqolt, /.). 
BIJAI V. NARAIN. 88 I.C. 592= 

A. I. R. 1926 All. 99. 
——Property purchased in the name of one 
member — To make it joint, jointnesa in mess and 
estate and existence of sufficient estate to acquire 
It must be proved. { Suhrawardy and Graham, JJ.). 
Trailakyanath Char v. Chintamont Ddtt. 

95 I. C. 426=30 C.W.N. 588= 
A.I.R. 1926 Cal. 813. 

Where a Christian and his Hindu relations 

lived as members of a joint family and it was found 
that there was no intention to keep the various 
properties separate and that all the properties were 
treated as the common property of the whole 
family, 

Held, this necessarily implied an agreement 
between the members, that they were all to share 
the properties alike. (Phillips and Madhavan 
hfatr, //.). JoGi Reddi u. Chinnabireddi. 

90 I. C. 1016=22 M.L.W. 116= 
A.I.R. 1925 Mad. 1195. 

Conversion of separate property info joint pro- 

perty. 

A ooneolousness on the part of the owner of 
a separate property that the property is his own 
separate property and a clear Intention to waive his 
tights in such separate properties is presumed 
where suoh separate property is converted into 
joint family property by the process of throwing 
it into the common stock. (Pkillips and Odgers, 

JJ.). Mayandi Sbryai V. Santhanam Servai. 
81 I.C 1031=20 M.L.W. 812* A.I.R. 1925 Mad. 303. 


' ’“-Blending of joint with separate properly make 
property joint. 

When members of joint family, who have con 
trol over the joint estate, blend that estate will 
property in which they have separate interests 
the whole property becomes joint. Whether sepa 
rate estate is brought Into a joint family aoeonn 
or the joint family property is brought into thi 
separate accounts, the result is the same. The rea 
question for determination is what is the true con 
elusion to be drawn when people united by bondi 
of close relationship and livingas a joint family 
draw for the joint family expenses ont of a June 
enriohed by other contributions. If the memberi 
of a joint Hindu family confuse the incomes o 
ueir joint properties with their separate proper 
ties, their intention presumably is that the pro 
pertiea acquired with suoh mixed-up funds 8r< 
for the joint family. (Lord Buckmaster.) Rajari 
KANTA V. JAOAMOHAN PAI. 73 I.C. 292= 

80 Cal. 439=60 I. A. 173=18 M. L. W. S87a 

32 M. L. T. 149=37 0. h. J. 918= 
29 Bom. L.R. 688=1928 H.W.M. 438= 
27 C.W.N. 997=4 L.R.P.O. 70= 
I.I.R. 1923 P.C. 97=44 M.L.J. 561 (PC.) 
— Joint family— SuFYiYOFshlp. f • > 

-—-Where immediately after the eon woe adindg 
-ed an insolvent, his father who formed a Hind 
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HINDU LAW— Joint famlly—Sarvivorehip. 

joint family with him willed away his properties 
to his wife and soon after died, 

Held, that the will was invalid and as the insol- 
vent took his father’s estate by survivorship the 
same vested in the Raceivsr. (Addison, J.). Mt. 
PiARi Bai V. tulse Das tarlochanmal. 

100 I.C. 110=9 L.L.J. 30= 
28 P.L R. 134=A.I.R. 1927 Lah. 152. 

— Decree against co-parcener — Co-parcener's 

interest ceases after his death and there remains 
nothing to be sold in execution. (Walsh, J.). 
UDBAJ Singh w. Shyam Lad. 93 I.C. 385= 

A.I.R. 1926 All. 338. 

Lease which is joint family property though In 

name of manager passes by survivorship. 

Ordinarily in the case of a lease taken by the 
manager of a joint Hindu family io his owu name 
bnt with family funds and really on behalf of the 
whole family, it is universally accepted that the 
lease and the benefits of it belong to the whole 
family and if it is heritable it will pass by survi- 
vorship and not by inheritance, whatever the 
mutual rights and liabilities of the lessor and the 
members of the family other than the manager 
may be. This principle applies to an oocupanev 
holding : 13 C. P. L. R. 137; 7 N.L.R. 36 and 
10 N.L.R. 64, Foil, (3allifa.T, A.J.C.). Barati v, 
SDRIT. 92 I.C. 916=A,I.R. 1926 Nag. 277. 

-The Hindu Law of succession by survivor- 
ship and the vesting of a son’s interest by birth is 
not applicable to a tenancy governed by the Central 
Provinces Tenanoy Act. (Baker, Offg. J.C.). MsT. 
GOWRA V. CHAITRAir. 78 I.C. 63= 

A.I.R. 1924 Nag. 372. 

^The status of joint ownership with rights 

of survivorship cannot be acquired by proscription. 
(Ayling and Odgers, JJ.), RAJAMBAL AmuaD v. 
SHANMUGA MUDADIAR. 70 I.C. 653= 

1922 M.W.N. 481= A.I.R. 1993 Mad. 11. 

'Right of survivorship is incidental to right of 
joint possession. 

The so-called right of survivorship of each of the 
daughters of a deceased male Hindu in respect of 
the property inherited by thorn from him is inci- 
dental to the right of joint possession and enjoy- 
ment of'the estate with the others who are jointly 
entitled and cannot exist separately when the right 
of joint possession and enjoyment has been lost, 
e.g„ by adverse possession by one of the daughters: 
9 H.I.A. 539, Foil. (Wallis, C.J. and Seshagiri 
Aiyar, J.). IVATUBY Atcramma V. I, Bapiah. 

60 I.C. 583=44 Had. 131=13 M.L.W. 407= 
A.I.R. 1921 Had. 24=40 M.L.J. 83. 

•Benares School^Succession is by suruiuoy'ship 
■^Incidents of the law of survivorship. 

The system of a joint family and the rules of 
succession governing that family is a poouliarity 
of the Hindu Law of the School of Benares. The 
rule of succession is known as ons of survivorship, 
where no member has any definite or d^^flued share 
and, therefore, cannot transmit it to his heirs, but 

a mombvr who dies or somehow or other oeases to 

be a member of the family causes no change In the 
statna of the family. The properties owned by the 
joint family oontinuo to be owned by the 
surviving members .thereof after the death or 
extinction of one member of it. If once the 
members of the family in the property belonging to 
it are ascertained and defined, the family oeasea to 
b^B a joint family under the Mltakshara. in aplta of 
there being no division by metes and bounds and 
in spits of tho members oontlnuing to.llvo in oom^ 
mensahty. Suoh an iutontion ol e^jatailoa 
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HINDU LAW — Joint family— Trade— Carryintf 

on. ^ ® 


among the mcmbera of tho family and the dcfini- 
tion of their shares in the family property may bo 
cither by deed or may be evidenced by tho conduct 
of the parties. In either case, it will be tho inten- 
tion of the parties that will determine whether 

o^w p'ili J/D themselves or not : 

Prasai and i?os.s, 
JJ.) SADANANDA BARPANDA V. BAIKDNTRANATH 
BAEPANDA. 631.0.833 = 2 P.L T. 299= 

. , , - .. „ A.I.R. 1921 Pat. 298. 

Joint family — Trade— Carrying on. 

— I — Where a Hindu owner of a firm dies leaving 
no issue but his widow and mother, and after hie 
death the business is continued through the same 
munims and gumashtas, and a son is adopted to 
the widow, the business descends to the adopted 
son and the presumption is that it was continued 
by the mother and widow for the benodt of the son 
whom they ultimately adopted to tho dead owner, 
if the business still was carried on after adoption 
and during the minority of adopted son it was 
carried on for the benefit of the adopted son by 
the de facto guardians. {Addison, J.). JOTI 
Pershad V. HieA LAL. 117 1.0.911 = 

11 L.L.J. 233=A. I. R. 1929 Lah. 559. 


— Joint famiIy--Trade —Enquiry Into necessity. 

Joint family business resulting in loss — 

Whether manager should put in more money or mori- 
gage property rather than to sell it are questions for 
the manager and not for the lender or purchaser. 

Where there is joint family business, tho mana- 
ger has authority to raise money not only for the 
payment of debt, but also for tho purpose of carry- 
ing on the business. Where such a business had 
recently resulted in loss whether tho managing 
member was justified in putting more money into 
it, and whether he should have raised money by 
mortgage instead of by sale are questions for the 
manager to decide and it would be unreasonable to 
require a lender or purchaser to go into questions 
of this kind, as to which be would rarely be in a 
position to form a sound opinion. (Sir John TVaflM.) 
NIAMAT RAI «. Din DAYAL. 101 I.C. 373 = 

8 Lah. 597=54 I.A. 211 = 29 Bom.L.R. 886= 
25 A.L.J. 599 = 45 C.L.J. 548=1927 M W.N. 453= 

4 O.W.N. 537 = 28 P.L.R. 463=8 P.L.T. 647= 
26 M.L.W. 442=32 O.W.N. 238 = 9 L.L.J. 496= 
39 M.L.T. 345=A. I. R. 1927 P.C. 121 = 

52 M. L.J. 729 (P.C.). 

' -Where a family busineas is carried on bona 
fide for the benefit of the family and with the 
assent of all tho adult members it U within tho 
competence of the manager to borrow money from 
time to time for the purposes of the business and 
the lender is not bound to enquire into the 
necessity for each advance that may be made : 
A.I.R. 1924 All. 379, Foil. IKanhaiya Lai and 
Ashworth, JJ.). GOPAL BHAGAT v. Raghubir 
Ram. 98 I.C. 631 (All ). 

-Creditor need not prove necessity for each 
advance. 

There is no difierenco between an ancestral and 
non-ancestral business. The ordinary presumption 
is that money required for carrying on family 
business is for family necessity and that tho busi- 
ness is carried with the consent and acquiescence 
of all tho members of tho family. Creditor there- 
fore need not prove legal necessity or family benefit 
for each advance. Tho manager has the power to 
contract debts for the purpose of the family busi- 
ness: 34 All. 135, List.; 6 C. W. N. 429, Sxpl. and 
List, (Suleiman and Pyves, JJ.). Mahabie I 


HINDU LAW — Joint family — Trade — Minor 
members. 

PBAS.4D V . Amla Prasad. 79 i.c. 517= 

46 All. 364=22 A.L.J. 295=5 L.R.A. Civ. 284= 

A.I.R. 1924 All. 379. 
—Joint family— Trade -Extension of. 

Extension of business is not new business. 

An ancestral basiness does not lose its character 
as such and become a new business by a more 
extension of tho same by a manager. 

Where tho manager of a Hindu ance.stral firm, 
after his father’s death, starts a trade in English 
piece-goods whereas till then the firm was trading 
only in country-made cloths, tho character of the 
ancestral business is not thereby completely 
altered so as to make it a new business, but it 
amounts only to an extension of the ancestral basi- 
ness. {Wallace and Thiruvenkatachariar, JJ.), 

Rajagopala Aiyar V . Raman Cetettiyar. 

1927 M.W.N. 879= A.I.R. 1927 Mad. 1190. 
—Joint family— Trade— Heritable asset. 

— — Tn Hindu Law a business is a distinct 
heritable asset. Where a Hindu dies leaving a 
business it descends like other heritable property 
to his heirs. (AddisJu. J.). .JOTl PERSHAD v. 
HIBA LAD. 117 I.C. 911= 11 L.L.J. 233= 

A.I.R. 1929 Lah. 559. 

— Joint family — Trade — Liability of members. 

Adult member merely taking active part—Uot 

a partner^No personal liability. 

The mere fact that an adult member of a Hindu 
family takes an active share in the family business 
without any other evidence of a consensual act on 
his part will not create any relationship other than 
that of members of a Hindu joint family trading 
together. Thus he cannot be said to be a partner so 
as to bo personally liable for debts incurred in tho 
business. The creditor's remedy is in such a case 
confined to the family assets invested in the busi- 
ness : 41 Hlad. 1, Ref. {Coutts-Trolter, C. J. and 
Ramesam, J.). BADA VbnkatA SitharamA 
Chettiar V. Sivagurunatha Chbtttaw. 

1930 M.W.N. 437. 

See also 1930 M.W.N. 371. 
— Joint family— Trade— Minor members. 

Whole joint family property is liable for 

ancestral family business — But minor member is not 
personally liable nor his self-acquired property: 
A. I. R. 1924 All. 379 and 34 Bom, 72, Rel. on. 
{Sulaijnan and Kendall, JJ.). GAURI SHANKAR u. 
KESHAB DEO. 114 I.C. 881 = 1929 A.L.J. 204= 

A.I.R. 1929 All. 148. 
Acts of manager are binding on minor num- 
bers, if they are incidental to the family Easiness 
swe^ as money-lending or buying or selling immovable 
property — What are incidental aefs. 

Whore a minor is a member of a joint Hindu 
family and as suoh entitled to a share in an ances- 
tral trade, the manager of the family can, so long 
as it is beneficial to the minor, continue the trade 
on the minor’s behalf, Minot members of the 
family are bound by the aots of the manager which 
are necessarily incident to and flowing out of the 
carrying out of such trade. An ancestral trade, 
like other Hindu property will descend upon the 
members of a Hindu undivided family and such 
family can by its managers enter into co-partnership 
with a stranger. The power of a manager to carry 
on a family trade necessarily implies a power to 
pledge tho property and credit of the family for the 
ordinary purposes of that trade. Though such 
power of the manager for an infant heir to charge 
an estate not his, is under Hindu Law. a lirauea 
and qualified power; it can only be exoroised tightly 
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HIND0 LiW — Joint family — Trade — Minor 
members. 

in a ease of need, or for the benefit of the estate. 
Where a business like money-lending has to be car- 
ried on in the interests of the family as a whole, 
the managing members may properly be entrusted 
with the power of making contracts, giving receipts 
and compromising or discharging claims ordinarily 
incidental to the business. Without a general 
power of that sort, it would be impossible for the 
business to bo carried on at all. Where the family 
trade is that of dealing in immovable properties it 
would undoubtedly be an act necessarily inciden- 
tal to the carrying on of such trade to sell property 
which had been purchased for the purpose of sale. 
Even if the general business of a family be not that 
of dealing in property but lending money on mort- 
gages and if in the course of such business the 
family had to purchase properties in satisfaction of 
their debts in order to avoid loss, it would again be 
an act incidental to the carrying on of such trade 
to sell such property and convert it into cash when 
a favourable opportunity offers itself to the 
manager: 1 B.H.O. App. 51; 34 Bom. 72; 33 All. 272 
(P.C.); a M.I.A. 393 (P.C.); 20 C.W.N. 645; 
20W.B. 38; 3 N. W. P. H. C. 4; 32 Bom. 677; 
28 0. L. J. 250; (1912) M. W. N. 167; (1918) 

M. W. N. 892; 12 A. L. J. 641; 42 All. 559; 
89 O.L.J. 256 (P.O.) and 89 A11.437 (P.O.), Discussed. 
(Rupchand Bilaram, A. J. C.). Lakhuichand 
ISARDAS V, Firm OF KHUSHALDAS HANGATBAM. 

88 l.G. 116»18 S.L.R. 230= 
&.I.R.1925 Sind 330. 


•Trade debts hind Minor's share also. 


Where an accredited agent of the family, who 
carries on a business on behalf of the family, 
contraots debts for purposes of the trade, the 
purpose fox which he contracts the debt is a family 
purpose because the trade is a family concern 
and the creditors are entitled to go against the 
whole of the family property and a minor member 
is bound inasmuch as the debt is borrowed for a 
family purpose. (Spencer and Devadoss, JJ.}. 
SUBBARATA MUDALI v. THANGAVELU MUDALI. 

72 I. G. 815= A.I.R. 1924 Had. 33=45 H.L. J. 44. 

•Under Hindu Law a joint family which 
carries on a trade handed down from its ancestors 
becomes a trading family. In such a family the 
shares of the minor co-parceners in the family pro- 
perty are liable for debts contracted by the manag- 
ing member for the purposes of the family 
trade. {Seott-Smith and Leslie Jones, JJ.). DayAL 
Singh V. Dahal Singh, 60 1.C. 610 (Lah.). 
—Joint family—Trade— New business. 

——.yew businesS'^“Ac^uieseance by adult co’jpar- 
ceners \n^Mortgage therefor is binding on all. 

Where the manager of a Hindu joint family 
started a groundnut business with the family 
funds and carried it on with the assistance and 
oonourrenco of the only other adult member of the 
joint family who when he became the manager 

oamed on the business and mortgaged the family 

pr^rties for debts incurred in that business, 

.Hew, that in the absence of evidence that the 
business was their separate business the mortgage 
would be binding on the interest of the other oo- 
parceners, including minor members, in the joint 
familyjproperty : 51 1.0. 597 ; A.I.R. 1922 P. 0. 237 
^ {OoutU TroUer, C.J. 

LAKSHMIAH V. OFPIOIAL 

assign ee op Madras. AJ.R. 1980 Had. 776. 

71 V for trade started, by him 

aoes not bind oo-paroenets unlesss perhaps its pro- 

UBS aie enjoyed by qo-paroeners. (Rmmm and 


HINDU LAW — Joint family — Trade — New 

business. 

VenJutlasuhha Rao, JJ.). VENKATASWAMI NAIOKBR 
V. PALANISWAMI CHETTIAB. 117 I. C. 716= 

52 Mad. 227=28 M. L. W. 762* 
A.I.R. 1929 Had. 153=56 M. L. J. 380. 
Business started by Hindu Manager is not an- 
cestral 5Msi7icss— CTse of minor's share in trade can- 
not make minor a partner. 

A business started by a Hindu manager of a co- 
parcenary is not an ancestral business in which his 
minor sons are interested, even if it be started out 
of ancestral funds. The trade must be ancestral or 
at any rate it must be a trade in which all the 
members of a joint family have interest; merely 
by using a minor’s'share in trade a father ox other 
manager cannot make the minor a partner and lia- 
ble for trade debts : 34 Bom. 72, Rel. on. {Barlee, 
J.C. and Kalumal, A.J.C.). TSAKURDASv. TOPAN- 
DAS. 120 I. C. 499 = A.I.R. 1929 Sind 217. 

Ancestral property cannot bo transferred to 
raise money to start or carry on a now business even 
for family benefit. [But see A. I. R. 1928 All. 454 
(P.B.).l 

A kartais not to be allowed to involve the joint 
ancestral property in the risk of loss through busi- 
ness ventures. (Sett and Weir, JJ,). PARSOTAM 
Narain V. Benares Bank Ltd. 

Ill I. G. 694=A.I R. 1929 All. 59. 

New business by father is ancestral as against 

sons. 

A Hindu father by starting a business with the 
aid of family funds can make that a family busi- 
ness. In such a case an alienation made by the 
father, for raising funds for carrying on that busi- 
ness is binding upon the son, on the ground that it 
was for legal necessity. 

A person had an extensive ancestral money-lend- 
ing business. He started a new business in cotton 
trading and mortgaged certain property of the 
family to carry on that business. 

Held, that the business started by the father was 
an ancestral trade as against hie sons iuthe sense 

that the father is an ancestor, though it was not an 
ancestral trade In the hands of the father himself. 
The mortgage debt incurred for carrying on that 
trade Nvas for legal necessity and therefore binding 
on the sons: A.I.R. 1924 Mad. 791 ; A.I.R. 192? 
Mad. 792 ; 41 Mad. 824 ; A.I.R. 1924 All. 379, Bel 
o»; 29 O.L.J. 280; 6 M.L.W. 417; A.I.R. 1927 
Mad. 53; A.I.R. 1932 Mad. 236; 42 Mad, 761- 
(1928) M. W. N. 576 ; 6 0. W. N. 429 and A.I.R, 
1922 P. 0. 397, Ref. (Bamesam and Venhatasuhba 
Rao, //.). VENKATASAMINAICKBB V. Padani- 
SWAUI OHETTIAR. 117 I. C. 716=62 Mad. 227= 

28 U.L.V. 762= A.I.R, 1929 Had. 153 = 

56 H.L.J.380. 

New business—What is^Test is, if particular 

enterprise is not wifAin kulaohara. 

Too narrow a construction should not be allowed 
to be placed on suoh expressions as “ family trade 
or business With ohanges of oivilizations and 
conditions what should be applied is not a rigid 
rule of law but the ptlnolple on which it is baaed 

If a family business should bo found to have 
consisted in the purchase and sales of one oommo- 
diby, purchase and sale of another oommodiW 
should not be held to be outside the soope of the 
family business Generally speaking, each case 
will have to be determined only with regard to its 
particular ^^ots. The question to be determined in 
each case should be whether having regard to the 
tecognlsed business,, profession,, means of llvali- 
Aood or what is oalled.ftttIaoAara. ol tha family^ 
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HINDU LAW — Joint family — Trade — New 

business. 

parLicular enterprise or embarking was only 
^vitbin the reasonable limits of the exercise thereof 
or really having regard to its nature or extent, a 
new speculative enterprise. 

Where the family business had been one of pur- 
chase and sale of piecegoods, the mere circum- 
stance that the father ceased for some reason to 
carry on such business for a few years before bis 
death is not sufScient to make a similar business 
started by the son sometime afterwards any the 
less a family business: 41 Mad. 824, 'Appr. 
{CouiU-T rotter, C.J. and Srinivasa Aiyangar, J.). 
DAUODHARAM CHETTY V. BANSILAr. ABUR- 

CHAKD. Ill I.C. 297=51 Mad. 711 = 

28 M.L.W. 521=A.I.R. 1928 Mad. 566= 

55 M.L.J. 471. 

The manager of a Mitakshara family has no 

authority to start a new business and he cannot 
alienate family property in order to raise money for 
the purposes of the business : A.I.R. 1928 All. 403, 
Foii. ; A.I.R. 1922 P. C. 237, Expl. {Lindsatj and 
Sulaiman, JJ.), RATTAN GRAND v. Ram KiSHAN 
MURARJI. 114 I. C. 743=26 A.L.J. 777 = 

A.I.R. 1928 All. 447. 

— Business iimilar in nature to family 6usi- 

ness is not a new venture. 

It has DO doubt been settled that in the case of 
joint Hindu family it is not open to a member to 
carry on a new venture so as to make his other 
co'paiceneis liable for any loss in that venture. 
But where for example a family lives by entering 
into contracts and making profits therefrom, it 
cannot be said that because a contract entered into 
at one stage is a new venture in the sense that such 
a contract was not taken up before, it makes the 
contract a new venture in the sense that the other 
members are not liable. The question often is the 
difierence in degree or the difierence in 
kind, and so long as the business is a 
business which is similar in nature it cannot 
be said that the busioessisa new venture which 
could not bind the other members of the family. 
iKumarasicami Sastri, J.). Narayana SAH v. 
SANKARA SAH. 99 I.C. 377 = 24 M.L.W. 621= 

A.I.R. 1927 Mad. 53 = 51 M.L.J. 621. 
Manager cannot commence new trade without 

consent of adult co-parceners. 

Where the manager of a Hindu family enters 
into illegal transactions without the consent of 
other CO parceners, he cannot saddle the family 
with the losses incurred therein : and where the 
managing co parcener without the concurrence of 
the adult oo-paroeners living at the time com- 
mences a new trade or business, the trade or 
business is not binding on the family unless it is 
proved that they have acquiesced in the transaction 
he having no power to start it. {Spencer and 
Kumaraswami Sastri, JJ.). TammiRE^I v. Gan- 

GIREDDI. 70 I.C. 337=45 Mad. 281 — 

OIREDD ^ ^ ^ JJ 323^ 

A.I.R. 1922 Mad. 236=42 M.L.J. 570. 

Wolnt family— Trade— Partnership by one co- 
— — other co parceners are not necessary parties to 

a suit for dissolution. . , . ., i 

Whore a member of a joint Hindu family en^s 
into a partnership, ho might bo representing the 
family of which he may be a member and may m 
B uch be accountable to the other members of the 
family ; but so far as other parties to the 
partnership ate oonserned, they must confine them- 

'wlvog to the ternis of the deed itself and cannot be 


HINDU LAW — Joint family— Trade— Whether 

joint or separate. 

permitted to travel beyond it by raising a plea that 
his brother, a person not party to the said deed 
should have been impleaded in a suit for dissolu- 
tion of partnership. (Tek Ckand and Agha Haidar, 

JJ.). manohar Lal u. Ram Richhpal. 

A.I.R. 1930 Lah. 6S5. 

-Joint family— Trade— Position of members. 

Members ato in th 3 position of partners in 

regard to other persons dealing with the business 
— Acknowledgment of liability by a member in 
usual course of business binds other members and 
extends period of limitation : 10 All. 418, Foil.; 
32 All. 51, {Bsnnet, J.). DEBI DAYAL v. 

Baldeo Prasad. Ill I. c. 143= 

53 All. 982 = 26 A. L. J. 1036= 
A. I. R. 1928 All. 491. 
—Joint family— Trade— Presumption. 

The mere fact that proprietors of several 

firms are members of a Hindu family does not 
necessarily raise a presumption that the busiuess 
of those firms is a joint busiuess : 27 Bom, 157, 
Rel. on. (Bhide, J.). Hem Singh Sant Singh 
V. Narain Singh. A.I.R. 1929 Lah. 772. 

-Joint family— Trade— Separate basiness. 

Where the family was not a trading family 

and the family funds were not contributed towards 
the business which was carried on in the indivi- 
dual Vilasam of one of the members. 

Held, that the other members of the family 
cannot be held liable for the debts of the business. 
{Kumaraswami Sastri and Pakenham Walsh, JJ.). 
CHOKKALINGAM PILLAI V. PICHAPPA Chbteiar, 

1929 M.W.N. 847. 
—Joint family— Trade -Whether joint orsepa- 
rate. 

The question whether a particular trade 

carried on hv a manager of joint family is joint 
family trade or not, is essentially one which 
should be decided mainlv on evidence in each 
case • 51 I.O. 597; A.I.R. 1922 P.O. 237 and A.I.R. 
1922 P. C. 897, Dist.; 36 I. C. 787, Ref. {CouUs- 
Trotter, C.J. and iladhavan Nair, J.). LakshUIAH 
V. Official assignee of Madras. 

A. I. R. 1930 Mad. 776. 

^Firm is Joint if members are undivided and 
family funds are expended for the feustness. 

The mere circumstances that some of the co- 
parceners in the family are carrying on a certain 
business does not make the business joint family 
business, but where the evidence makes it clear that 
the co-parceners ate undivided, that the joint family 
assets ate devoted to finance the business of the 
firm, and that all the oo paroeneta take more or less 
an active part in the management of that business, 
the conclusion that the business in question is a 
joint family basiness will ha justified. {De Sousa, 
A.J.C.). DETABAM V. VI9HINDAS. 

105 I. C. 894=23 S. L. R. 34= 
A.I.R. 1928 Sind 57. 

Business started by one member, but in which 

other members also worked without salary and 
maintaining themselves partly by means 
provided by family property is a joint property and 

iot self acqttisltion of the 
(Kincaid. J. C. and Loba. A. J. C.). 

UDHAVDAS V. KEWALBAM. I-O- “““ 

20 S.L.R. 296= A.I.R. 1926 Sind 216. 

— Maintenance. 

Amount of. 

Arrears of. 

Attachment of rl^ht* 

Charge. 
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HINDU LAV? — Mftintonanco — Amount of — 
Alteration in. 

Claim for. 

Decree. 

Deed. 

Liability. 

Persons entitled to. 

Sait for. 

Transfer of family property- 
Widow. 

Will. 

HiBcellaneoas. 

^-Maintenance— Amount of— Alteration in. 

- Rate incorporated in coTnpromis&-decrc6 — Whpi 
Court can alter. 

Odgers. /.—Where the rale of maintenance has 
been made the subject of a compromise which has 

been incorporated in a decree, a Court in a aubse- 

qnent suit to enforce the charge has no power, 
without consent or overriding the decree, to alter 
the rata of maintenance. {Phillips, Offg. C.J., 
Odgers and Srinivasa Ayyangar, JJ.). ThIMUA* 
NAYANIM V. VEKKATA NaYANIU. 

109 I.C. 872=27 M.L.W. 5«= 
A.I.R. 1928 Mad. 713 (F. B.). 

■ Change of circumstances — Amount can be 
altered. 

The amount of maintenance, whether it is fixed 
by decree or by agreement, is liable to be increased 
or diminished, if there has been such a change of 
ciioumstanceB as would justify a change in the 
rate. Thus the rate of maintenance may be en- 
hanced, if the income or the estate has materially 
increased or there has been a material increase in 
the cost of living. {JaiLal.J.). BANSAB GHAND 
V. MT. SHANTI DEVI. 96 I.C. 259=8 L.L.J. 355= 

2? P.L.R. 691=A.I.R. 1926 Lab. 539. 
A maintenance allowance is liable to be 
increased or decreased by change of circumstances; 
27 M.L.J. 656, Foil. {Spencer, /.), Narasamma 
V. Ybnsatabajo. 93 I.G. 686= 

23 M.L.W. 361= A.I.R. 1926 Mad. 539. 

Enhancement in suit. 

The amount of maintenance allowance to a 
Hindu widow whether under agreement or under 
a deoree is liable to be enhanced in a suit brought 
for the purpose. {Eincaid, J.C. andLobo, A.J.C.). 
EEWALMAlf V. ISBIDAI. 93 I.C. 853= 

A.I.R. 1926 Bind. 135. 

^Maintenance— Amount of— Appellate Court. 

— -When can interfere. 

When determining the amount of maintonanoe 
payable to a Hindu widow an appellate Court 
should be extremely reluctant to interfere with 
the decision of a Court below and should hesitate 
to do so unless there are some special oiioumstan* 
oes which indicate that there has been amiscarxiage 
in the way in which the amount of maintenance 
has been arrived at: L.B. 6 I.A. 55 (P.O.), Foil. 

Where the lower Court took into consideration 
in fixing the amount of maintenance the value of 
the estate, the position and status of the lady’s 
deceased husband, her position and status and 
the expenses which she must be expected to meet 
in her state of widowhood, 

Held, that the question was considered in a 
praotioal and reasonable manner and there was 
no ground for interference. {Stuart, O.J. and 
Basa, /.). Surat Singh v. Mt. Bittan euab. 

102 1.0. 17=4 0.W.N. 419= 
A.I.R. 1927 Ondh 681. 
-^Hainteaance —Amount of— Estimation. 

~ ■ D irection in husband’s will allotting a fixed 
Am as uaintenanoe without bequeathing specific 


HINDU LAW — Maintenance— Amount of— How- 

determined. 

property in her favour is merely indicative of 
husband’s estimate. It is not obligatory upon 
Courts to award exactly that amount in a suit for 
maintenance by the widow. {Spencer, J .). NABA- 
SAMMA t’. Yeneatakaju. 93 I.C. 686= 

23 M.L.W. 364= A.I.R. 1926 Had. 534. 

—Maintenance— Amount of— How determined. 

■ '—Private funds not to he taken into account if 
family income is su^cient. 

Under the Hindu Law as administered in Madras 
Presidency incases where a joint Hindu family 
possesses properties the income from which is not 
only enough but more than enough for the pur* 
pose of paying maintenance to all the members 
depending upon the same, the fact that one is in 
possession of private funds which also yield an 
income should not be taken into account for suoh 
purposes : 33 Mad. 153, Expl. ; 2 Bom. 673, 
Not appr.i; 21 All. 232, Doubted', 4 Mad. 171; 

5 Mad. 71 ; 41 ilad. 1075 and 36 Mad. 203, Bef. 
{Ananthakrishna Ayyar, J,). KethibeddI 
EODANDARAMI BEDDI V. KETHIBEDDI CHEN' 
CHAM&IA. A.I.R. 1930 Mad. 479. 

Facts to be considered enunciated. 

Maintenance depends upon a gatherifig together 
of all the facts of the situation, the amount of 
free estate, the past life of the married parties 
and the families, a survey of the condition and 
necessities and rights of the members, on a rea* 
sonable view of change of circumstances possibly xe* 
quired in the future, regard being had to the scale 
and mode of living, and to the age, habit, wants 
and class of life of the parties. It is out of a great 
category of circumstances, small in themselves 
that a safe and reasonable induotion Is to be made 
by a Court of law iu arriving at a fixed sum. The 
discretion exercised in making this induotion 
when agreed to by two Indian Courts or even 
by one, should not be lightly interfered with : 
5 I.A. 55, Bef. on. {Lord Shaw.) MT. EEBADESH* 
WABI BAHOASIN V. HOMESHWAR Singh. 

116 I.C. 409=1929 H.W.M. 468=8 Pat. 840= 
56 I.A. 182=6 O.W.N. 526=30 M.L.W. 1= 
49 C.L.J. 579=31 Bom.L.R. 816= 
10 P.L.T. 345= 1929 A.L.J. 698= 
S3 C.W.N. 637 = A.I. R. 1929 P.G. 128= 

67 M.L.J. 60 (P.C.). 

-•“Scale mosf be suited to widow's husband's 
position »n life. 

The tost in determining maintenance allowance 
to a Hindu widow is whether the scale is suited 
to her husband's position in life. No doubt there 
may be oirnumstanoea in which the past mode of 
' life of the widow may havo been demonstrably on 
a penurious and miserly soaie, or on the other 
hand, on a quite extravagant scale, having regard 
to the total income of the husband, but the gene' 
ral principle that can bo applied is that the sum 
awarded must enable the lady to live as oonsistent- 
ly with the position of a widow in something like 
the same degree of oamfort and with the same rea- 
sonable luxury of life as she had in her husband’s 
life time. {Lord Shaw.) Mt. RebadbsbwabI 
BAHUASIN V. HOMESBWAB SiNQB. 116 1.0. 409= 
1929 H.W.N. 468=8 Pat. 840=86 I.A. 182= 
6 O.W.N. 626=30 M.L.W. 1=49 C.L.J. 679= 
31 Bom. L.R. 816=10 P.L.T. 318= 
1929 A.L.J. 696=33 O.W.N. 637= 
A. I. R. 1929 P.0. 128=87 M.L.J. 80 (P.C.), 

' S ubsistence includes residence. 

An appropriate test for what a Hindu woman 
. should be allowed as sabsistenoe is to hq found. 



1371 


decennial digest, 1921—1930. 


1372 


HIKOU LA'S — Maintenance —Arnoant of— How 
determined. 


un(Ur tho ancient Hindu texts as adipted to 
mod rn circumstances. Subsistence or mainte- 
nance must include residence and should not bo 
conllned to food and raiment : A.I.R, 1926 P.C. 73. 
Ref. {Darien, C. J. and Patkar, J.). CHARandas 
Vassonji v. Nagubai Manglorekar. 

31 Bom. L.R. 1128= A.I.R. 1929 Bom. 452. 
Concubine — Maintenance for. 

Tho amount of maintenance to be awarded to a 
coucubino in continuous keeping covers the ex- 
penses for her estiblishment and clothing. The 
value of the property is not the sole criterion, but 
regard must be had to the extent of property to 
the manner of the woman’s life and the way in 
which she was treated by her paramour. {Marten, 
C. J. and Patkar, J.). Charandas Vassonji u. 
Nagubai Manglorekar. 3i Bom. L R. 1128= 

A. I. R. 1929 Bom. 452. 
- " Illegitimate son of sudra — Not mere compas- 
sionate allowance to he allowed. 

The illegitimate son of a Sudra, claiming main- 
tenance, is not only entitled to mere compassionate 
maintenance, aud if he is accustomed to a certain 
mode of life, the Court should not be niggardly in 
determining the quantum of maintenance, provided 
the amount of maintenance awarded does not work 
hardship upon tho family: 12 G. L. J. 173; 
17 Mad. 100; 34 Mad. 08; A.I.R. 1926 Mad. 261; 
12 M.X.A. 203. Ref. ; 27 Mad. 32, Dist. [Devadoss 
and Walsh, JJ.). R.ATHINASABAPATHY OdAYAB 
V. GOPALA ODAYAR. 121 I.G. 126 = 

29 M.L.W. 696= A.I.R. 1929 Mad. 845 = 

56 M. L. J. 673. 


^—^—Maintenance of abandoned wife — She is 
entitled to be kept in the manner she is accustomed 
to, if family can afiord, without injustice to the 
husband and to the family. {Phillips and Odgers, 
JJ.). GOPALA PATTAB V. PARVATUr ammal. 

117 I.C. 785= A. I. R. 1929 Mad. 47. 

Widow — Rate of maintenance should not exceed 

the income derivable from her husband’s share— Rale 
should be such as to enable her to live comfortably 
according to her social status. 

No hard or fast rule can be laid down as to 
what particular fraction of income derivable 
from her husband’s share in the family should 
bo awarded as maintenance to the widow. All 
that can bo stated is that in no event she can 
be allowed a rate of maintenance which would 
exceed tho income from her husband s share 
of the family properties. Having due regard to 
that limit, the circumstances of each case have 
to bo taken into consideration in fixing the rate 
of maintenance. The rate should be so fixed as 
to enable the widow to live comfortably accord- 
ing to tho standard of living usually adopted by 
the members of the families occupying a social 
status similar to that of her husband. {CouUs- 
Trotter, C. J. and Sundaram Chetly, J.). 
shara V. PATTAMUAL. 39 M B.T. 32- 

A.I.R. 1927 Mad. 865. 

Principles — Amount sufficient for comfort en- 
joyed during hxtsband's life-time consistent with the 
similar rights of other members of the family to mam- 
tenance should be fixed. 

Tbo principle which should govern the Court, 
in fixing the maintenance of a Hindu widow is 
first to look to Iho mode of life of the family 
during her husband’s lifetime and the amount 
must be fixed so as to be sufficient to allow to 
tho widow as far as may be consistently with 
the position of tho widow In something liite 


HINDU LAW — Maintenance — Amonnt of — 
Procedure. 


the same degree of comfort and with the same 
reasonable luxury of life as she had in her 
husb.ind’s lifetime. Then to seo what tho 

husband’s state is and also to see how far the 
estate is sufficiont to supply her with the 
maintenance oa this scale without injustice to 
the other members of the family who have 
also their rights to maintenance out of the 
estate, like hers. (Kajiji, J.). Bai Pratapgavari 
V. MULSHANKAR PREMCIIAND. 80 I.C. 173 = 
26 Bom.L.R . 269= A.I.R. 1921 Bom. 353. 

Circumstances to be taken into consideration 

— Vrhat arc. 

No hard and fast rule can be laid down that a 
widow is entitled to a particular fraction of the 
income. The circumstiuces of each case must be 
constdored, such as the value of the estate and its 
income, the position and status of tho deceased 
husband and his widow, the expense involved by 
the religious and other duties which she has to 
discharge and so forth, and the fact that she has 
been given a separate property for her maintenance 
if such bo the case. {Woodroffe and Walmsley, JJ.), 
Krishna Bhamini Dasi v. Broja Mohini d.\si. 

66 I.C. 38 = 25 C.W.N. 403= 
A.I.R. 1921 Cal. 617. 

—Maintenance— Amount of — Objections to. 

Widow — Expenses of vritham— Question as to 

allotment was not alloioed to be challenged iti appeal 
for the first time. 

Where it is found that of tho several vrlthams 
and ceremonies which a widow is enjoined by the 
Shastras to perform, only one has to be performed 
by her at a comparatively late stage in her lifetime, 
but all the other ceremonies may be performed at 
any time she likes, the contention that the amount 
for those ceremonies should bo made p.ayablo only 
when such vritham or ceremony is about to be 
performed and that the direction ordering a con- 
solidatod amount to be paid immediately for all of 
them is unwarranted, should not be entertained 
for the first time in appeal and especially when the 
amount which may have to be allocated for it, 
will, at tho most, be a small amount. {Wallace and 
Thiruvenkatachariar, JJ.). SRINIVASA AYYAR v. 
LAKSHMI AMM.A.L. 108 I.C, 712=28 M L. W. 328= 

A.I.R. 1928 Mad 216=54 M.L.J. 530. 
— Maintenance— Amount of — Procedure. 

Application for enhancement. 

In a suit by widow for maintonanco defendants 
wore likely to got accretion to their property. In 
decreeing amount of maintenance High Court 
allowed widow to apply for enhancement in case 
accretion took place. Privy Council approved of 
the procedure to one by separate suit, {Lord Shaw.) 
MT. BKRADESHWARI BAHUASIN II. HOMESHWAB 

Singh. 116 I.C. 409=1929 M.W.N. 468= 

8 Pat. 840 = 56 I. A. 182=6 O.W.N. 326 = 
30 M.L.W. 1 = 49 C.L.J. 579= 
SI Bom. L.R. 816=10 P.L.T, 345= 
1929 A.L.J. 695=33 C.W.N. 637= 
A.I.R, 1929 P.C. 128=57 M.L.J. 50 (P.C.). 


■Reference to Commissioner not necessary. 


‘he question of determiniDg the amount of bare 
Intenance need not be referred to the Com- 
isioner. It can and should ordinarily be fixed by a 
gh and ready reference to the general condition 
;he family as disclosed in the evidence 
, C. J. aild Kincaid, J.). BHIKDBAl lESHWANT 
0 U. HABIBA BWALABAM. 94 I-C- 

49 Bom. 459 = 27 Bom. L.R. 13- 
A.l.B* 1928 Bom. 163i 
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HINDU DAW — Maintenance — Amount of - 

Qaantnin. 

—Maintenance —Amount of— Quantnm. 

The fact that a widow has got jowols of her 

own does not affect the of maintenaace, 

which would otherwise be 6xed having regard to the 
extent of her husband's property. (Kumartxswcimi 
Saslri, J.). SHYA>[A BHAI v. PURUSHOTHAatADOSS. 

90 I.C. 124-21 M.L.W. 551 = A.I.R. 1925 Mad. 645. 

Quantum of 7)i'iintenayice should be decided in 

suit itself. 

In all cases where a right to maintenance has 
been allowed, the of maintenance should 

be decided in the suit itself even though the par* 
ties may not have in the first instance provided the 
Court with the materials. The parties entitled to 
maintenance who ate generally females should not 
be left to separate proceedings. {MacleodyC. J. 
and Crump, J.). NlLAWA Iraya MathaPATI v. 
ReVANSSIDAYA SaiDtiINQAYA. 79 I.C. 208 = 

A.I.R. 1923 Bom. 419. 
—Maintenance —Amonnt of — Rate. 

——No widow, whether single or joint with her 
cO'widow, is entitled to claim any specific share of 
the income which is attributable to her husband’s 
shares. All that she is entitled to is an allowance 
sufficient for her comfort. 

Where out of three widows claiming maintenance 
two were wives of one decjased co parcener and the 
third was the wife of another deceased co-parcener, 
Held, that there is no reason to differentiate 
between the three claimants as regards the rate of 
iDainteD.ance. {Wallace and Thiruvenkatachariar 

JJ.). Srinivasa ayyar V. LAKSHMi Ammal. 

108 I.C. 712=28 M.L.W. 328 = 
A.I.R. 1928 Mad. 216=54 M.L.J. 530. 
— - — -Agreement fixing parlictilar rate does not bar 
subsequent claim for higher rale. 

In the absence of any undertaking in on aecoe- 
ment by a maintenance holder under tho Hindu 
Law to get a specific rate for all time, the Court is 
not prevented by such agreement from giving a 
higher rate of raaintenanoo to such a holder 
when the circumstances warraRt such a chance- 
U M. L. J. 339 and A. I. R. 1921 Mad. 687. liel. on’. 
tD«uado«. J.). CniNNAMUAL v. VSNKATASAMI 
Naicken. 101 I.C. 732 = A.I.R. 1927 Mad. 70i. 
^Maintcnapce ^Arrears of* 

TFidow not bound to reside, with her husband's 

A Hindu widow is not bound to reside with the 

husband ; the relatives of her hus^ 

^ compel her to live with 

them, and she does not forfeit her right to pronertv 
or maintenance merely on account of her goinland 

her family, or leaving her husbLd’s 
midenoe froinany other cause than unchaste or im- 
proper purposes: (1873) I. A. Supp, 203 (P.O.), Foil 
As a pnoral rule, a widow cannot claim arrears 
of maintenance for the period she was living in her 
husband s family unless she was .kept there under 

extrema penury and oppression 
She, howevor. is entitled to arrears from the time 
she changes her residanco, and under no oiroum- 

tiSro^%Z“ post-dated from the institu- 

maintenance. {Lord Shaw \ 
Mr. Bkradeshwabi Bahctasih Sahera •i 
HomeSHWAR 8IN&H. 1161 C MQ- 

M O.W.N, 637= 1929 A.L. J. 695= 10 P L.t' 945- 

91 Bom. l.R. 816=49 O.L.J. 679=30 M.L W 1 = 

6 0.W.N. 826=58 i.A. 182= 

‘ ^ t » *^29 M.W.N, 468 = 8 Pat. 840= 1 

i* % RO. 128.=87 U.L.J, 50 (P.C.). 


HINDU LAV— Maintenance— Arrears of. 

— I — It is not necessary that there should he a 
distinct demand incases of maintenance in order 
to sustain a claim for arrears : 36 Bom. 131, Rel. on, 
{Deoadoss and Walsh. JJ.). RatHINASABAPATHY 
ODAYAB 0 . GOPALA ODAYAR. 121 I.C. J26 = 
29 M.L.W. 696=A.I.R. 1929 Mad. 543= 

56 M.L.J. 673. 

— ——Widow residing with her brother during the 
period for which arrears of maintenance is claimed 
— Claim cannot be disallowed. (5. B. Qhose and 
Roy, JJ.). EOHINiKUilAR PAL V. KUSUM KAMINI 
Pal. 105 1.0.725 = 55 Cal. 438= 

32 C.W.M. 43= A.I.R. 1928 Cal. 196. 

' —Arrears even for 8 years can be claimed. 

In a joint family, a widow is entitled to claim 
arrears of maintenance even for 8 years and the 
Courts will not disallow the claim, unless aban- 
donment or waiver is expressed or can be implied 

from the circumstances. {Phillips, Offq. O. J.and 
Reilly, J.). KRlsaNAMACHARIAR v. CBELLAMMAL. 

107I.C. 64l=A.I.R. 1923 Mad. 561. 
'Widow^ Husband dead 26 years before — No 
devtand prior fo 3 years of suit— Court can cut down 
period for which arrears are granlt^. 

_ H the defendants want to plead that the plaintiff 
IS disentitled to recover any arrears of maintenance 
they must plead and provo tho circumstances 
amounting to an abandonment. But it docs nob 
follow that because they have not pleaded such 
facts the plaintiff is entitled to all tho arroar.^ she 
olaims especially in a case where her husband 
died 26 years before suit and when it docs not 

appear that any demand was made prior to three 
years before suit. In these circumstances a dis- 
cretion remains with tho Courts while nob dis- 
allowing totally the arrears claimed by the plain- 
tiff, to out down the period for which arrears may 
be granted. In such a case, if the plaintiff is 
anxious to get tho whole of tho amount it i.s for 
her to adduce evidence that she was in nord of 
those arrears : 24 Mad. 147 (P.C.); 43 Bom. 66. Ref. 
to. [Hamesam, J,). Lakshmamma u. Vbnkata- 
SUBIAB. 87 I.C. 210= 1925 M. W. N. 2f3 = 

A.I.R. 1925 Had. 795=43 M.L.J. 266. 
to live separately^Busband 
0 / maintenance^ 

mL , s obh'jalton to maintain wife—Nature of 
The plaintiff was tho wife of a Zamindar. The 
Zamindar fell under theinfluenco of a concubine 
and once during his absence at auothor place poi- 
son was found lo tho food meant for tho wifo. Thore- 
w?a T?® Zamlndat's houso to live 

w Zamindar haiasBod h« 

flilnra* Aff ? complaints, which eadod in 
^ Afterwards the wifo endeavoured to 
persuade her husband to take her back and aiinm 

filiog the suit for msiuteumoo was due 

h»‘h“u®sb\"3rd"“r'“‘“' O-A" 

b»d to'^^aiutuin j.is%e 
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HINDU LAW — Maintenance — Attachment of 

right of- 

pfcatus of marriage. It is a liability created by the 
liindu Law. in respect of the jural relations of a 
Hindu family. When there is no contract between 
the parties to a marriage, as among Hindus, a suit 
for maintenance is not a suit based upon contract, 
but it is a suit arising out of a civil relation re- 
eembling that of a contract, which is specially pro- 
vided for in Art. 128 of the Limitation Act . 

Per Srinivasa Aiyanfjnr, J . — The principle of 
Civil Law "ac/io personalis moritur cum persona" 
does not apply to the right of a Hindu wife against 
her husband for maintenance as there is no reason 
for extending the rule to an action which is based 
on an obligation arising out of the status. The 
true view of the Hindu Law would seem to be that 
the wives of CO parceners are also members of the 
joint family, though they may not be entitled to 
share in the estate of the family, or to enforce any 
partition and as such members the obligation of 
the family, and of its estate to maintain them can- 
not be doubted. Though the Hindu Law imposes 
an obligation on the Hindu husband to support his 
wife, without any reference to any property or ; 
share possessed by him, even as it imposes similar 
obligations on sons to maintain their mother and 
father, yet when the joint family is possessed of pro- 
perty. a claim by a wife against her husband need 
not be regarded merelv as a suit for enforcement of 
any personal obligation, but may well bj regarded 
as a suit against tbe family itself, represented by 
her husband, through whom alono so long as ho is 
alive she has to obtain the relief. On his dpath the 
true legal representatives in the action would be the 
surviving co-parcenets of the family or the personal 
legal representatives of the deceased husband. The 

arrears of maintenance due and 

bv her husband can also bo held to be a debt within 

the meaning of Hindu Law; which has rcRard only 

to undischarged obligations and to which the dis 

tinction between debts and damages is foroign. 
ISoencer. OfTo- C.J. and Srinivasa Aiyanoar, J.). 

A I.B. 1925 Mad 757. 

-Haintenance-Rttaohment of ’’Uh* of- 

Where husband’s property is attached 

under 8s 87 and 88, Cr.|P. C., the wife s right of 
malnle^nce will he defeated by euch otto=hmen 
as such right of maiutenancys on y » 
obligation. Uddison at^d Bhtde, JdX Bo 

BECY. OF STATE. 253 = 30%, L R. 3S« = 

A. I. R- 1929 Lah. 528. 

made a charge upon the husband s snar . . 

“in this respect it is difficult to make any d stmo 

tion between the position of a widow and that^f 

abaudoued w.te ; and 

i I B, f925 Mad. 757. Foil. 

Z;;;rover%‘X?queo^"rrchaL^1n^^^^^^ 

Sriniuasfk AvyO'n0^^> JJ-)‘ j ^ 072=5 

Venkatappa Nayanim^ 1928 Mad. 713 (F.B.). 
made on the whole pro- 
perty. 


N J -I L AW —Maintenance— Claim for. 

No doubt generally speaking if the yield from 
what may be regarded as the possible share of the 
deceased co-parcener in the property should be the 
maximum of maintenance allowable to his widows 
the payment of such maintenance might reasonably 
bo charged on such interest alone. But if there 
are any special circumstances, there is no reason 
why the payment of such maintenance should not 
be charged on the entire property in the hands of 
the co-parcencr : 27 Had. 45, Foil. (Srintuasa 
Atiyanaar and Reilly, JJ.). KARUPPA v. OHTNNA 
NALLAMUAL. 1927 M.W.N. 775= 

A. I. R. 1927 Mad. 1189. 

The right of a Hindu widow to maintenance 

is not a charge on property, and she cannot retain 
possession of property in lieu of maintenance. 
IRaza, .T). MT. PHDri.lHAR! v. HAR PRASAD. 

93 I. C. 378=1 Luck. 318 = 3 0. W. N. 181= 
13 0. L. J. 548= A. I. R. 1926 Oadh 338. 

Charge by decree of Court takes precedence 

over debts. 

Generally, in the admlnistr.itiou of a Hindu’s 
estate binding debts would take pracedonoe over 
mere claims for maintenance or residence on the 
part of the female members of the family, but if by 
the time a debt is sought to be recovered from a 
family property a claim for maintonancs has by 
decree of Court been made a charge on that pro- 
perty. the charge will take preoedenee over the 
debt: 27 Mad. 45 ; 22 Had. 305 ; 25 T. 0. 759; 

4 All. 296 and 5 All. 867. Rsf. {Oldfield and Sesha- 
oiri Aiyar, JJ.). SOMASUMDARAM ORETTY v. 
UNHAMALAl AMM.AD. 59 I.C. 398 = 43 Mad. 800= 

28 M. L. T. 317= 1920 M W N. 458= 
12 M.L.W. 163 = 39 M L J. 179. 

—Maintenance— Claim for. 

-Wife leaving husband’s house with net 

children, alleging that the husband being under 
the influence of a concubine was cruelly ill-troating 
her and had decided to give her daughters in mar- 
riage to undestrahlo persons— Husband instituting 
proceedings for the custody of the children- 
Wife’s cbargei against the husband disproved la 
the custody proceedings— Wife living away from 

her husband for 23 years. » „ 

Held, that there was no real attempt to enforce a 
claim for maintenance or to procure a return to her 
husband’s house during 

which had elapsed prior to the bringing ^ 
action and that the plaintifi voluntarily lijed apart 
from her husband for a period of 23 years without 

justifieation and. therefore, hS 757 

nance must be disallowed : A.I.R. 1925 Had 757 
Zersed. (L.rd Carson.) NAOANNA NAIDU «. 
LAESHM. BEVI AMMA GAEE^^^^^ 

who’ i:,olantarllY UV-8 

husband for no improper motive, may ^ any tun 
return to hor husband and ola m 

byhim.but sho “‘‘“"'“I „%“hjtend is willing 
separate maintenance when the nu accept his 

to keep her in his house and e _8 P 


BlNGHv.bHAMn.AUtt, 1928 Lah. 502. 

-—Widow-Claim^ 

Unless there is any waiver or 
^rtiS‘ to Zin"e f^m the death of her 
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HIHDU LAW— Hainienance— <^Uim fop. 

hasband. Such a waiver cannoC necessarily be 
inferred either from the fact that no formal demand 
was made or from the circumstance that she is 
living in her parental house : 15 21. L. T. 95 and' 
24 Mad. 147 (P.O.), Bel. on. {Wallace aiid Thiru’ 
venkatvihariar, JJ.). SaiNiVASA Ayi'AR v. Laksh- 
MI AMMAL. 108 r.C. 712=24 M.L.W. 328= 

A.I.R. 1928 Mad. 216=54 M.L. J. 330. 

Wife cannot claim unless there is legal cruelly 

or abandonment. 

In the absence of proof of oontinued ill-treat- 
ment amounting in law to legal oruelty and in the 
absence of cleat proof of abaadonm-iot on the part 
of the husband, the wife cannot claim separate 
maintenance from him. When a wife departs 
from husband's house, it is a part of a Hindu 
hnsband's duty to go and ask the wife to return. 
That the husband has married a second wife is no 
excuse for a wife to abandon her husband’s pro- 
tection or to refuse to live with him. There oanbe 
no claim to separate maintenance where the wife is 
not justided in living apart from her husband : 
81 Mad, 338 , Foil {Odgers and Curgenven, JJ.). 
A. Sebnayya Reddi V. A. Mangamma. 

99 I.C. 974 = A.I.R. 1927 Mad. 1159. 

It is a personal obligation of the husband — 

Debts take precedence over widow's right of mainfe- 
nance. 

The maintenance of a wife by husband is a 
personal obligation upon him arising from the 
existence of the relations. It is independent of the 
posaes^ion of any property by the husband and it 
is inevitably postponed to the claims of creditors. 
Of course, it is postpoued to any alienation of the 
husband’s property and any attempt to create a 
charge in favour of the wife would a fortiori be 
postponed in the event of an alienation of the 
husband's property to creditors and on bankruptcy 
the whole of his property vests for the benefit of 
his oreditors in the Official Assignee : 27 Mad. 45, 
Foil, {Coutts-Trotter,C. J, and Srinivasa Iyengar, 
J.). Unnamalai ammal v. f. w. Wilson. 

103 I.C. 869=39 H.L.T.212=A.I.R. 1927 Mad. 1187. 

Joint family debts take preoedenoe of a 
vndow’s light to maintenance which has not ripen- 
ed into a charge. Wenkatasubha Bao,J.). Jauna- 
BHAIAMUAL V. BALAKBISHNA. 102 I.C. 101 = 

39 M L.T. 64=26 M. L. W. 24 = 

_ ^ A.I.R. 1927 Mad. 1092=83 M. L. J. 176. 
— Blaintenanoe can be claimed in adminietra* 
tion suit but anears must be claimed in a eeparate 

C. S. Maha 

SABHA y. ANNA SOHAN LAL. 104 I C 119 = 

. .6 Bar- J- 105= A.I.R. 1927 Rang. 256. 

- A widow cannot claim to keep a portion of 
the family Unde agaiaet aa adopted eon in lieu of 
maintenance. {Kotval and Prideaux, A.J.Gs\ 
Mt. Annapdbnabai «. Rupbao. 78 1 C 284= 

-Haintenanoe-Dcea. 


, Where upon a true construction of the decree 

for ma: abenanoe no charge was created on the estate 

i’udgmoL'‘dS““‘ *•>' 

field, that after the death of the judgment-debtor 
the deorea holdet would not be entitled to anv 
maiDtenanoe by execution of the decree against the 

fa s i“dBm 6 nt-d»btor. 

(B.B. Q^ose and Panlon, JJ.). Radha Ballab 
Das t>. KRISHNA Pbiyashi dasya. 

dW l.qjOg=« OX-J. 267=A.I.H. 1929 Oal. 493. 
rr^. W%dow— Personal decree for arreare aaaiiui 
e<hparoenera~Wben can be pass^, , 

D. D. VOL. 111—87 & 88 


HINDU LAW Haintenanee— Deed. 

Although the co-parceners are under no personal 
obligation to maintain the widow of a oo-paroener 
and their obligation springs only from their posses- 
sion of the property of the family, yet if the income 
for any particular period has been already received, 
by the defendants and not duly accounted for by 
them, there can be no serious objection to any per- 
sonal decree being passed in respect of such a 
period. {Wallace and Thiruvenhatacluiriar, JJ.), 
Srinivasa ayyab y. Lakshmi Ammal. 

108 I.C. 712 = 28 M L.W. 328 = 
A.I.R. 1928 Mad 216=54 M.L.J. 330. 
Illegitimate daughters — Maintenance by con- 
sent. 

Where illegitimate daughters, though not en- 
titled to maintenance from their father’s family, 
were given a decree for maintenance by the trial 
Court in order to avoid any further litigation with 
the consent of the opposite party but theyappealed 
against the decree for maintenance. 

Held, that it was not a consent decree, and sines 
there was a breach of agreement on the part of the 
daughters, they are not entitled to maintenance. 
{Phillips, Offg. C.J. and Ananthakrishruk Aiyar, J.), 
Haoabathnammal V. Chinnd Sah. 

107 I.C. 419=1927 M.W.N. 750= 
A.I.R. 1928 Mad. 127=53 M.L.J. 861. 

A widow’s right to reoleve maintenance is 

one of an indefinite character which, unless made 
a^ charge upon the property, is enforceable only 
like any other liability in respect of which no 
charge already exists. {Addison, J,). BBLI Ram 
V. PBEU KUBB. 100 I.C. 804^ 

A.I.R. 1927 Lab. 218. 

• Decree is executable against other properties if 

charged properties are exhausted. 

Where maintenance is awarded to a Hindu 
widow by a decree which charged speoiflo proper- 
ties for its payment, the decree may be executed 
against other properties in the event of the exhaus- 
tion of the charged ones, provided that the other 
properties sought to be proceeded against belonged 
to thb widow’s husband. No application under 
0. 84, R. 6, Code of Civil procedure is requisite. 
{Mullick and Bucknill, JJ,). SHAOHARI FBABIv 
Ram Kishobi Kcer. 74 I.C, 867 = 2 Pat. 796= 

„ , , ^ A.I.R. 1924 Pat. 282. 

— Halntenanoe— 'Deed. 


yTwnasmy oars eiawifor maintenance. 

A Hindu wife is entitled to maintenance from 
her husband so long as she is chaste though 
perhaps if ^vlng been unchaste she is penitent 
she has a right to a bare subsistence. This inci- 
dent of chastity attaches even where the mainte- 
nance is granted by a registered deed of annuity 
containing no such specific dtm casfa clause* 
89 Mad. 658, Bef. (Kuftcanf Sahay a»kl Maepher- 
son, JJ.). BITA Devi V. QOPAL SARAN 
111 1.0. 763=9 P L.T. 397=i.I.R. 1998 P*t. 378. 
^-^ha wordB "for eyar" and '• in piopriatary 
tights vould not neoassatily aniarge the soopa 
Of a maintenance grant: 28 All. 194 (P.O.V 28 All 

J.O* 

and fiocnatr, A,J.C.), RAULAL o. Ind&abaj 
SiNQH, 102 1.0. 786=10 N.L.J. 148= 

■ Words " with absolute righ**. It 

tenanoe deed are not to be oonatrued in a 
different man^t from similar words in other 
documents. (Yenkatasubha Boo, J,), Narayana- 

8WAMY DBVABOYAR v . THANGAVBLU PADAYA- 

M 1.0. 67=1921 MaW.M. 87ts 
AJ.B, 1924 WmI. rod. 
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HINDU Ii&W — Maintenance— Liability. 

— Maintenance— Liability. 

— I — Income from aTicestral property alone bears all 
maintenance charges. 

The income from ancestral property alone hears 
all maintenance charges. Therefore, the income 
from Deshmukhi and Patwaripari should not he 
taken into consideration in fixing a person’s main- 
tenance allowance because the income from these 
sources is dependant on personal service. {Subhe- 
dar, A.J.C.). Shamrao v. Ohandrabhagabai. 

118 I.C. 868= A. I. R. 1929 Nag. 368. 

Widows of one branch not provided for at 

partition — If other branches are liable. 

Co parceners beloi>ging to difierent branches of 
joint family do not continue to be responsible for 
the maintenance of widows and of persons, who 
are entitled to a share belonging to another branch 
even though they do not make provision for them 
at the time of partition or ob'iain their consent to 
it : 35 Mad, 147, Expl. (Rty) Chand, A.J.C.). 
RAMBHABAI V. DOONGERSI NAGJI. 116 I.C. 105= 

A.I.R. 1929 Sind 102. 

Manager is hound to maintain widow and 


children of deceased male member. 

A grandfather may be under no personal obliga* 
tion to maintain his grandchildren, but the 
manager of a joint Mitakshara family is under a 
legal obligation to maintain all male members of 
the family, their wives and their children, and on 
the death of one of the male members he is bound 
to maintain his widow and his children. (Campbell 
and Tek Chayid, JJ). BHAGWAN SINGH u. MT. 
KAWALKAUB. 101 I.C. 201 = 8 Lah. 360= 

g L. L. J. 117 = 23 P. L R. 201 = 
A.I.R. 1927 Lah. 280. 

■Liability to maintain wife is personal one^ 


No charge is created on properly unless declared by 
Court. 

The liability of the husband to maintain his 
wife or to provide for her maintenance is a per- 
sonal one quite independent of any property in 
his possession. It does not form any charge on 
property although if he has property, charge will 
be given against the property ; 29 Mad. 508 and 
16 M. L. T. 551, List. ; 27 Mad. 45, Bel. on. 
(Devadoss, J.). Rattamma v. Seshachalam 
8ARMA. 101 I.C. 806=1927 M.W.N. 314= 

A.I.R. 1927 Mad. 502 = 52 M.L.J. 520. 


■Whole family property is liable. 


If the sons divide the family property after the 
death of the father they must make provision for 
the maintenance of the mother and for the main- 
tenanoe of any widows of the family. 

The whole of the family property would be liable 
for the maintenance of the mother and the other 
widows and apportionment between sons and step- 
sons cannot be made. (Devadoss, J-)- YanDRU 
VBEBANNA V. YANDBU SITAMMA. 98 I^. 536= 
1926 M.W.N.921=A I.R. 1927 Mad. 83. 

Sale to defeat daughter-in-law's right to 

tenance. , , , 

The maintenance of the widow of a pre-deceased 

son is a charge on the properties of her father-in- 
law in the hands of a genuine purchaser for con- 
sideration if the sale is made with an intention to 
defeat the rights of the widow and the purchaser 
had knowledge of her existence. (Cumxng and 

B. B. Ghose. JJ.). ABU cTj 6M- 

SABASWATI DASI. 97 I ““‘3, 

Daughter in-law’s right against father-in- 

law’s self-acquisition is merely moral. 


HINDU LAW — Maintenance — Perioni entitled 
to. 

This being so, a widowed daugbter-in-law has no 
sort of right or control over his alienations during 
his lifetime aud she cannot possibly be allowed to 
realise her maiutjnance from the property which 
he has seen fit to sell or gift, although this doubt- 
less has the efiect of depriving the widow of her 
legal rights of maiuteuance before they are fully 
born, for during the father-in-law’s lifetime her 
rights are merely in embryo, baing nebulous moral 
rights which she cannot enforce. (Abdul Rioof and 
Harrison, JJ.). MT. BH4GWA>JTI v. THAKUR Mal. 

91 I.C. 476= A.I.R. 1928 Lah. 198. 

Heir is legally bound to maintain out of 

estate inherited, persons whom late proprietor was 
morally or legally bound to maintain. 

The reason is that the estate is inherited subject 
to the obligation to provide for such maintenance. 
(Scott-Smith and Fforde, JJ.). MT. BHOLt BAI v. 
Dwabka Das. 84 I.C. 168=9 Lah- 375= 

A.I.R. 1925 Lah. 32. 
—Maintenance— Persons entitled to- 

■The term dasiputra no doubt originally 
meant sons of a female slave, but in Western 
India, at all events, it has come to mean sons by a 
kept mistress of one of the lower castes. 

Dasiputcas are entitled to maintenance daring 
their lives out of their father’s estate ; 1 Bom. 97 
and 4 Bom. 37 (P.B.), Bel. on. (5tr George 

Lowndes.) RVOJI v. KUN.IALAL HiRALAt. AGAR- 
WAIiA. 123 I.C 709=34 C.W N. 627= 

51 C.L.J. 434= a 1. R. 1930 P.C. 163 (P.C.>. 

Father in-law gifting portion of his self- 

acquired property to one of his sons — Widow-daugh- 
ter'in-law is entitled to maintenance out of such 
property. 

Father-in-law is under a moral obligation to 
maintain a widow of a pre-deceased son and this 
moral liability becomes a legal obligation in the 
hands of his surviving sons who inherit father’s 
estate ; and no distinction should be drawn in this 
respect between property which is inherited from 
the father-in-law and propertv which is gifted bv 
him. Thus if father-in-law gifts a portion of self- 
acquired property to one of his sons, daughter-in- 
law is entitled to maintenance out of such pro- 
perty; 25 Bom. 263. Not foil.) A.I.R. 1921 Cal. 364; 
11 All. 194 and 22 Mad. 305, Bel. on. (Dalai. J.)- 
JEOT Ram V. MT. LANJI. 119 I.C. 253= 

A I.R. 1929 All. 791. 

Illegitimate son of a Sudra is entitled to 

maintenance; A.I.R 1927 Mad. 386; 17 ^Tad. 160 ; 
34 Mad. 68; A.I.R. 1926 Mad. 261. Bel. on. (Devadoss 
and Walsh. JJ.). R.ATHINASABAPATHY OD.AYAR 
V. GOPALA OdAYAR. 12H.C. 126= 

29 M-L.W. 696 = A.I.R. 1929 Mad. 545 = 

56 M.L.J. 673. 

Concubines are entitled. 

A concubine is entitled to maintenance from the 
estate of the paramour even though the connexion 
with him is an adulterous one: 26 Bom. 163; 
A.I.R. 1926 P.C. 73, Bel. on; A.I.R. 1924 Bom. 311, 
Not appr.) A.I.R 1923 Bom. 130. Bef. (Macnasr, 

A.J.C.). KAMPTABAI y. LTMABAI. 

’ 117 I.C. 209=12 N.L.J. 51 = 

A.I.R. 1929 Nag. 127. 

Dauqhter-in-law^Bight against persons set- 
ting father-in-law's property by -inheritance or sur- 

^’whon^a Hindu joint family consists 
and sons but is possessed of no 
widow of one of the sons, dying in the 

his father and brother, is entitled to maintenanca 
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VINOU L&V— Maintenance— ‘PersoBS entitled 

to. 

as against the property which the father aoq^uires 
^ftet the death of her husband and which on the 
^eath of the father comes into the possession and 
enjoyment of the surviving son and the son of the 
latter, whether suoh possession is in the right of 
an heir or in the right of a survivor: 11 All. l9l 
(P.B.), PoK; 17 Gal. 373 ; 22 Gal. 410 : 29 Oal. 557 ; 
11 Bom. 199; 23 Bom. 603; 22 Mad. 305; 31 Mad. 338, 
Rsl. on. (Wazir Hisan. Ag. C. J., Misra and 
Pnllan, JJ.). JaiKano w. Mt. PabandS)!. 

118 I.C. 419=6 O.V.N. 436=4 Lack. 49t = 

A.l.R. 1929 Oudh 251 (F B.). 
^Illegitimate daughters are not entitled 
to maintenance from their father's family - 
A,I.R. 1927 Mad. 386, Foil. [Phillips, Offg. C. J. and 
Ananthakrishna Aiyar, J.). NAGABATHkAMiiAL u. 
CaiNNaSAH. 107 1.0. 419=1927 M.W.N. 750= 
A. L R. 1928 Mad. 127=33 M.L.J. 861. 

—^Ulegitimale daughter of Sudra is not entitled. 

An illegitimate daughter of a Sudra is not 
'entitled to any maintenance out of the estate 
of her putative father. There is no legal basis 
in Hindu Law for the view that the father is 
tiound to maintain his illegitimate daughter; 
he is under no more than a personal obligation 
to do so under the Or. P. Code. [Krishnan and 

-Oigers,JJ,). Vellaiyappa OHBTTr v. Nata- 
BAJAN. 100I.C.6S9= 

90 Mad. 340=23 M.L W. 493= 
A.l.R. 1927 Mad. 386=52 H.L.J. 229. 

‘IllegitinaU son of a Sudra is entitled to main- 

Unaneefor life out of his father's estate in the liands 
"Cf his coparceners. 

The fact that the woman kept is a dasl or slave 
or a daaolng'glxl is Immaterial. ’ 

His right to maintenance is in recognition of 
his status as a member of his father's family 
«nd the maintenance is in lieu of his rights in 
•his father’s estate; Case-law discussed. (Krishnan 
-and Odgers, JJ.), VallaitappA Chetty v 
NatABAJAN. 100 I.O. 635=50 Had. 340= 

23 H.L.W. 493= A.l.R. 1927 Mad. 386= 

. 92M.L.J.229. 

■ -"Permanent concubine is entitled 

Provided the oonoubinage bo ‘ permanent, 

(awarndha stri) until the death of the paramour. 

and sexual fidelity to him be preserved, the right 

to maintenance is established, although the con- 

•TObine be not kept in tho family house of the 
•deoeased : 26 Bom. 163. App. [Lord Darlina ) 

• NAQUBAI MANQLOBKAR V. Monghibai. ^ 

96 J-C- 20=90 Bom. 604=53 I.A. 193= 
24 J29=1926 H. W. N. 614= 

9* M w J' 53= 

31 C. W. H. 12B=A. I. R. 1926 P.C. 73= 
nj -r . . 81 M.L.J. 977 (P.O.). 

-^HUgitimate sons of Sudra are entitled to 
•maintenance. ^ 

In order to give rise to the rights of an illegi- 
■timate son of a Sudra either to sucoession or main- 
teiwnce, all that is aeowsary is that the connexion 
between the parents should be continuous and 
neither adulterous nor inoesluous. The fact that 
•the woman kept is a dasi or a danoing-girl makes 

no difference as regards the rights of the lllafllti. 

.'mate ohildten. [Kumaraswami Sastri J) 

RAJAH 0. MUTHIAH OHBTTY. QR I n otq- 

22 M. L. W. 630 = 1926 M.w i 73= 

„ ^ A.l.R. 1926 Had. 261 , 

not entitled to succeed^Right to main- 


HINDU LAW— Haintenaac6**”Penon8 entitled 
to. 

According to the Hindu Law, persons who by 
reason of certain oircumstanoes are not entitled to 
a share in the estate, are entitled to maintenanoe 
by those to whom the estate passes by survivor- 
ship. The liability to maintain is on the oo-par* 
ceners by virtue of the fact that they take the 
estate of their deceased relations. Under the 
Hindu Law even though the parties ace not Sudras 
but belong to the higher classes, e.g., Vyaias, they 
still have got rights to get mamtenance though 
they may have no right of succession. When the 
parties are Sudras there is the limitation that 
where the father is a member of a joint and un- 
divided family and the propertied of the father pass 
by survivorship to other members of the family, 
the illegitimate chlldreQ of Sudras, in case the 
father bad no self*aoq[uired property, would not 
succeed to his estate but have only rights of main- 
tenance out of the property, and such a mainte- 
nauce can be made a charge on the family property. 
[Kumaraswami Sastri, J.). Natarajan v 
MOTHIAH OHETTY. 96 I.C. 972=22 M L. W. 650= 
1926 M.W.N. 73=A.I.R. 1926 Mad. 281. 

•Illegitimate daughter is entitled to mainte- 
nance until she is married or attains majority. 

So fat as Hindu Law is oonoerned, the mainten- 
anoa of females goes as a necessary corollary to 
their exclusion from inheritance and so long as 
they are members of the family, there is no reason 
why maintenanoe should not be given to them. 
If maintenanoe is given to an iUegitimata 
daughter, it cannot be for her lifetimo for she ooald 
not be in a better position than a legitimate 
daughter, but can only be given until she attains 
the age of 18 or is married earlier, and if she be- 
longs to the caste of the danoing-girl, maintenanoe 
should continue till her marriage in oase aha 
were to marry or till she is able to earn her living 
according to the rules of her caste : [Case-law con- 
sidered.) [Kumaraswami Sastri, J.). Natarajan « 
MUTHIAH Chetty. 93 1.0. 972=22 M.L.W 630- 
1929 H.W.N. 73=A.I.R. 1926 Mad. 261. 

’Avaruddha stree^Heaning of— Woman of 

alien faith is no Dasi or avaruddha—Not entitled to 
maintenance. 

^ The literal translation of “avaruddh stree” is a 

proteotod or confined woman.” It really applieg 
to a woman kept permanently by a person in his 
house as confined under his own protection In a 
manner so as to make it impossible for her to have 
oonuexion with a etcauger. The English expression 

continuously kept ooaoubin6’'iB the closest an- 

proaoh to the meaning of “avaruddh stree” and 
connotes an open residenoe and avowed connexion 

with the man. The woman in order to oome within 

the defimUou of the term “avaruddh stree” muS 
be a concubine living, under a man’s immediata 
proteotion and control. The connection should 
not bo secret, but the evidence must show that cKa 
Uved with the openly ne a lit 

sideted fit to work m a household she would not 

"" of “woman kept in oouou- 

. or ‘permanent oonoubine.’' In ordar f/v 
fulfil this oondition she must be a w Jan 

ing a recognized status in the house aud Uviug^L 

^e family as a member thereof . Liability to main 
tananoe in the oase of such famaloR nialn- 
where the oennexiou was ot a 
analogous to that of the female Xv“ 
former times were reooguised membaM . 

family. The word -desf” or ‘“tX^lllseVXli; 
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HINDU LAW— Malnteuance— Persons entitled] 
to. 

Mitakshara cannot include within its definition a 
woman professing a faith diSerent frem the Hindu 
faith. A dasi or an avaruddh stree as used in the 
Yajnavalbya Samhita, and interpreted in the 
Mitakshara. must belong to one of the four castes, 
and, therefore, must be a Hindu. {Ashuorth and 
Mura, JJ.). Mt. Haidari v. Nariandra Bikra- 
MAJIT Singh. 93 I. C. 877=1 Luck. 184= 

13 0. L. J. 245=8 0. W. N. 284= 
A. I. R. 1926 Ondh 294. 

Permanently kept concubine is entitled. 

A concubine is entitled to maintenance against 
the estate of the man who kept her, but this rule is 
applicable only to those women who are con- 
tinuously and exclusively kept in a man’s family 
and are. in other words, what is known as “Ava- 
ruddha Stree” and who remain chaste ; 33 M.L.J. 
455 and A. I R. 1923 Bom. 150, Foil. The rule in 
favour of the maintenance of concubines is not 
limited only to cases where there are no other heirs 
and the property would otherwise escheat to the 
Sovereign : 83 M. L. J. 455, Foil. {Spencer and 

Ramesam, JJ.), Rama Raja v. Papammal. 

901. 0.983=48 Mad. 805 = 22 M. L, W. 710= 

A. I. R. 1923 Mad. 1239 = 49 M. L. J. 348. 

Illegitimate sons of durgas are entitled. 

Among the regenerate classes according to the 
Mayukh illegitimate sons are entitled to mainte- 
nance which does net cease on their attaining majo- 
rity though they are not entitled to marriage 
expenses. {Macleod, C.J. and Shah, «7.). MOTI- 
CHAND GIRDHABSHET V. CHANDRABAI. 

80 I.C. 418=26 Boin. L. R. 488= 
A.I.R. 1924 Bom. 421. 

— j. kept mistress whose husband is alive is 
not an avarudha stree; consequently she is not 
entitled to maintenance out of the estate of her 
paramour on his death. {Shah, Ag.G.J. and 
Crump, J.). ANANDILAL BHAGCHAND v. CHAN- 
DRABAI. 80 I.C. 536=48 Bom. 203— 

26 Bom. L. R. 63= A. I. R. 1924 Bom. 3U. 

.J y^idowed dauqhter-in-law is entitled to main- 

tenancefrom her father-in-law's heirs of donees even 
if the property is father-in-law's self-acquired pro 

^^^^widowod daughter in law has no legal right 
to maintenance as against the self-acquired pro- 
perty of her father-in-law if her husband died 
during the lifetime of her father-in-law. But 
although the obligation of the father-in-law is only 
moral and not legal when he has no ancestral assets 
in his hands, the position of the heir who takes his 
estate by inheritance is difierent. What is a moral 
obligation in respect of the father ripens into a 
legal obligation when the estate passes into the 
hands of his heirs. The principle is applicable even 
when the father-in-law has made a testamentary 
disposition of his property or has during bU life- 
time made a gift of his property: 10 W.R. (F.B.) 89; 

37 Tkfad. 396; 11 All. 194; 29 Cal. 557; 23 Bom. 608; 

22 Mad. 305; 2.5 Bom. ^m, Dist.\ 17 C.W.N.1141, 
Foil {Mookeriee and Chohner, JJ.). GOPAD CHAN- 

Concubine can claim maintena7ice only if she 

was an avaruddha-stree. 

In order to entitle a concubine of a deceased 
Hindu to claim maintenance for herself from the 
heirs of the Hindu, she must show that she was an 
"avarudha stree" that is to say she must show that 
she lived as his permanent concubine openly and 
as a member of bis family. 


HINDU LAW— Maintenance — Sait for. 

The deceased Vasanji had a wife and two sons. 
He was on bad terms with them and they lived in.- 
a house at Mandvi while deceased himself lived in' 
another house at Masjid Bunder. He appears to - 
have formed connection with plaintifl about 1915; 
she lived at several difierent places in the city and’ 
the deceased maintained and visited her. But 
there was no evidence that they ever openly lived 
together. She appears to have had her own estab- 
lishment, and to have paid her own rent. He fell 
ill in her house, and was there for a short time- 
until just before his death. This connection was 
not precisely secret but on the evidence it could 
not be said that she lived I with him openly as a 
member of his family. 

Held, plaintiff was a "Bhujishya" but nob 
‘ ‘avarudha" and therefore was not entitled to claim • 
maintenance from the estate of the deceased. 
{Shah, Ag.C.J. and Crump, J.). BAI MonGHIBAI 
V. BAI NAGUBAI. 69 I. C. 291- 

24 Bom. L. R. 1009=47 Bom. 401= 

A.I.R. 1923 Bom. 130. 


■Woman living in adultery with a Hindu. 


A concubine who lives with a Hindu up to the 
time of his death is in general entitled to main- 
tenance from his estate in the hands of his widow. 
The right of maintenance cannot be extended to a 
case of adulterous connection. 

If the plaintiff’s claim fails under Hindu Law 
she cannot fall back on an agreement between her - 
and the widow with regard to the maintenance inas- 
much as it is a mere promise to pay unsupported. ' 
by consideration. {Daniels, A.J.C.). ChandbA 
Kunwar V. Mt. RUKMTN. 66 I.C. 86= 

9 0. L. J. 80=23 0. C. 145= 
A. I. R. 1922 Oudh 27. 

— Maintenance— Suit for. 

Partition during the pendency of the swif is- 

affected by ” dis pendens." 

Where a widow of a oo- parcener has instituted a- 
suit for a declaration that her right of maintenance 
should be made a charge on the joint family pro- 
perty before partition, the doctrine of Zis pendens 
would apply, and any partition which takes place 
subsequent to the institution of her suit cannot- 
affeob her right. {Rupchand, A.J.C.), RAMBHABAI 

V. Doongersi NAGJI. 116 I-C- 103= 

A. I. R. 1929 Sind 102. 

Excessive claim by ioidow — But defendants 

failing to give information and raising vexatiouSr 
pleas-~Order directing defendants to pay costs is pro- 
per. 

Whore, in appeal from a suit for maintenance by 
widow of a deceased co parcener against surviving 
CO- parceners, the defendants contended that as the 
claim of the plaintiff was considerably exaggerated 
and the lower Court decreed less than half of what 
she claimed, the proper order as to costs should 
have been to direct the parties to pay and receive 
proportionate costs, but it was found by the lower 
Court that, as the defendants withheld all the in- 
formation from the plaintiff as to the resources of 
the family, the plaintiff was not in a Position tp 
know what the iooomo of the family was also 
that the defendants put forward in the 
some vexatious pleas as to the maintainability of 

the suit. 

Held, that the direction that *^6 defendants - 

should not only bear their own costs but W 

plaintiff’s costs also was« proper one. {Wallace 
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M INDU LAW — Malntenanoe-'Sait for. 

■Md Thiruvenltatachariar, JJ,). SRINIVASA AVYAB 
‘V. LAKSHMI AMUAL. 108 I.O 712= 

28 H. L. W. 328 = A. I. R. 1928 Had. 216- 

84 M.L.J. 530. 

•Widow—Sait by, for maintenance — Right to 


maintenaaoe, and rate thereof only, should be con* 
sidered. {Spencer, J.). NABASAlIilA u VENKiTA- 
BAJO. 93 I.C. 686=23 M.L.W. 364= 

A.I.R. 1926 Had 334. 

Agreement not to molest husband — Mainfe* 

natter in consideration of — Validity. 

A suit is not maintainable by a wife for an 
•allowance for maintenance on an agreement, for 
whioh the sole oonsideration is a stipulation that 
lihe wife is not to communicate with or molest her 
.husband : 16 W.R. 250, Foil. 

In such a case there can be no question of S. 25, 
Contract Act, applying ; for obviously no natural 
love and affection can exist between the parties. 
The wife must establish some valid and legal con- 
sideration for any such agreement. [Findlay, J.C.). 
Mt. I. V. MR. G. 98 I.C. 217=9 N.L.J. 143= 

A.I.R. 1926 Nag. 501. 

A member of a joint Hindu family, who 

■ cannot file a suit for partition without tho consent 
-of certain members of that family, if he is driven 
out from the family, can sue for mainteuanoe out 
-of the family property: 16 Bom. 29 (P.B.), iJe/. 
[Uacleod, C.V. and SHah, J.). BHUPAL TAVA- 
nappa KASTUBI V . Tavanappa Gangaram Kas- 
tori. 641.0.568=48 Bom. 435= 

23 Bom. L.R. 1236=A.1.R. 1922 Bom. 292. 
— ; — Leper husband — Wife can live separately and 
•claim maintenance. 

That a Hindu husband is suffering from a loath- 
' Some disease such as leprosy is a good defence to 
•Lis suit for the restitution of conjugal rights, and 
if a leprous husband cannot enforce co-habitation 
•Upon an unwilling wife, he equally cannot make 
iis disease a defenoe to her suit for maintenance 
so long as he has means to maintain her. If a wife 
•cannot be penalised by depriving her of her Sri- 
thanam for her refusal to live with a husband, who 
Is suffering from a loathsome disease, it is equally 
impossible to oonceive that the ancient law-givers 
intended that she should be allowed to starve for 
•an act which no oode of humanity or morality 
would condemn. Granting that desertion by the 
wife 18 a good defence to a wife’s suit for mainte- 
'uanoe, it by no means follows that such a defence 
•can be pleaded irrespective of the wife’s oounter- 
plea that the separation from her husband is for 
«good and sufficient cause. [Spencer and Venhata- 

^aubba Boo, JJ.). H. Shebnappayya v. Rajamma. 
69 I.C. 25= 43 Had. 812=16 H.L.W. 139= 
1922 H.W.N. 439 = 31 H L.T. 412= 
A.I.R. 1922 Had. 899 = 43 M.L J. 174. 

Form of decree— Decision as to who should pay. 

In a suit by a Hindu widow for maintenance 
•against several defendants in possessioa of her 
■iusband’s estate, the Court should direct that the 
amount should be paid by one or more of them on 

particular dates, but it need not decide as to who 

•IB legally entitled to the estate. [Tudball and 
Swaiman, JJ.). Sabasutti Tewarin i>. Nandan 

60 I.C. 99= 18 A.L.J. 828=2 U P.L.R. All. 280. 
"^Ma intenance-Transfer of family property, 
r'-— Ntrti /w mawtenance by wife agamst husband 
— iftMband of his properly pending 

p<>U pendens does not apply, 

h iW^en a wife brings a suit against , the huahend 
for maintenance and asks for a obarge on the pro? 
iBS^tycbelongipg^e him, she does not ask ipt apy 


HINDU LAW— Maintenance— Widow. 

right directly and spsiifically in respect of the 
property. la order to get maintenance properly 
paid she is entitled to ask for a charge and the 
Court in decreeing maintenance gives her oharge 
ou the property. The charge so given takes only 
from the date of tho decree, [Devadoss, J .)• 

Rattamna u. Seshachalaxi. 101 I.C. 808= 
1927 M.W.N. 314=A.I.R. 1927 Mad. 502= 

52 U.L.J. S20. 

Purchase with knowledge of maintenance 

right— Subject to Siich right. 

Though it cannot be laid down that a person 
entitled to rniiatonance out of and residence in the 
family property has a vesti.-d and indefeasible lien 
on tho family property merely by reason of the 
fact that she is entitled to such maintenanoe and 
residence yet she has a right and that right oannob 
be defeated by a trick. Where then tho purohaser 
of family property knows that a person entitled to 
maintenance from and residence in family property 
is actually oonfined to that property for the pur^ 
pose and where he knows that his paiohase of suoh 
property will defeat that right of maintenance and 
residence then be is presumed to have purchased 
with suoh intention and the Courts will not permit 
his intention to be carried into effeot. That is 
they will decree that he has bought subject to the 
right of the persoQ to be maintained and provided 
with residence. [Kennedy, J. G. and DeSouea, 
A.J.C.). MOOLCHAND KlSfNDAS v. THAKURBAI. 

96 I.C. 997= A.I.R. 1926 Sind 18. 

— Maintenance — Widow. 

simple money creditor of a joint Hindu 
family has no priority over a oharge for main- 
tenauoe created by decree in the absence of fraud or 
collusion. [Wallace Ananfhakrishna Ayyar, 
JJ ), SSETHARAilAN-IACHABYOLO U. VBNtfATA- 
SUBBAMUA. 1930 M W.N. 625=32 L W. 416= 

A.I.R. 1930 Had. 824=59 M.L.J. 485. 

- iJaintenance in lieu of share— Subsequent «n- 
chastity if affects. 

Where a widow gives up her claim to share as an 
heir in the property of her deceased husband oa 
oertain terms and conditions, her subsequent un- 
ohastity is no defence unless there is an express 
stipulation to that effect: 26 All. 321, FoU. 
[Percival. J.C.and Aston, A.J.C.). VBRHOMAT 
Mt. RADHANBAI. A.I.R. 1930 Sind 223. 

-'—Allowance made many years before to a 
widow in family— Family oicoumstanoes ohangod— 
It cannot form precedent to claim for maintenanoe 
by another widow in the family. Nor the laot 
that the maintenanoe then allowed was one-fourth 
of the then net inoome can be used as a prinoiple 
of law to be applied in all oases. [Lord S)mw.) Mt. 
Ekbaobshwari BAHUASIN V. Hombshwar 
Singh. 116 I.O. 409 = 1929 M.W.N. 468= 

6 Pat. 840=56 I.A. 182=6 O.W.N. 626= 
30 M.L.W. 1=49 G L.J. 579=31 Bom. L.R. 816= 
10 P.L.T. 343=1929 A.L.J. 696=33 C.W.N. 637= 
A.I.R. 1929 P.C. 128=57 M L.J. 50 (P.O.). 

'Income of family property large— Oo'paToenen 
cannot insist upon widow fioinp frugally and thus 
award small amount as maintenance. 

Widow is not bound to reside with the oo par- 
oenors nor are they under any personal obligatnon 
to maintain her. Their liability to do so arises only 
if they have taken the assets of her ddoeased 
husband either by inheritanoo or by, anrvivotahlD. 
It IS also the chief element to be oonBldetsd S 
fixing the widow’s maintenance. The right of £ 
widow to maintenanoe out of the estate of w 
deceased husband in t^e hA^ds of his heir! « 
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HINDU LAW— Haintenance— Widow. 

aucoeseor is in the nature of a burden upon the 
estate subject to which he takes the property and 
her right is to be maintained in comfort having 
regard to the extent of the assets of her husband 
taken over by his successor. The standard of com 
fort must necessarily vary with the means of the 

family, due regard being also paid to the wants of 

the other members of the family who also have to 
be maintained out of the income of the family 
properties. Each case has to be decided upon 
its facts. The co-parceners of her deceased 
buBband who have taken his properties by 
survivorship have no right to prescribe any 
arbitrary standard as regards the comforts the 
widow is entitled to have or the style in which 
she should live. It is not open to them to 
say: “Though we get a large income from the 
family properties we prefer to live as frugally as 
possible and we would go on saving the bulk of 
our income as the family has been doing hereto- 
fore and you should also be content with 
barest necessaries of life.” (Wallace and Thiru- 
venkatachariar, JJ.). SRINIVASA Attar v. 
LAKSHMI AMMAL. 108 I.C. 712=28 M.L W. 328= 

A.I.R. 1928 Had. 216=34 H.L J. 530. 

A §rant out of love and affection is not affected 

by subsequent unchastity. 

A grant by a husband to his wife, which is not a 
provision for maintenance but a grant of a diQorent 
character, over and above the requirements of 
maintenance, made out of the love and afiection 
which he bore to the grantee, is not aSectod by 
the subsequent unohastity of the wife and the 
husband is not entitled to rescind it or to revoke 
it on that ground. (Kulwant Sahay and Macpher- 
son, JJ.). SiTA Devi v. Gopal Saban. 

Ill I.C. 762=9 P.L.T. 397=A.I.R. 1928 Pat. 375. 

" Agreement securing maintenance becomes in- 
operative on her utichastiiy. 

The unchastity of a Hindu widow disentitles 
her to receive maintenance and the more fact of 
the maintenance being secured to her by an agree- 
ment will not prevent her being deprived of such 
right after she has become unchaste. All that 
such an agreement does is to ds the amount of 
maintenance; 26 All. 321, Dist.] l7 Mad. 392 and 
16 All. 882, Bel. on. iiqbal Ahmad, J.). BirjbHO- 
KAN Dube v. Mt. Ram Dulari. lo3 I.C. 393= 

A.I.R. 1927 All. 695. 

Past maintenance — No demand necessary — 

Failure to pay is withholding. 

In order to entitle a widow to past mainte- 
nance no demand is necessary. The non-payment 
of maintenance to a person entitled thereto consti- 
tutes j)rifna/acie proof of wrongful withholding. 
The claim for past maintenance is a legal right 
and unless adequate grounds are shown for infer- 
ring that she has waived or abandoned that claim, 
the defendant cannot escape liability: 24 Mad. 147 
ip.C.); 21 M.L.J. 482 and 21 M.L.J. 706, Bel. on. 
(Coutts-Trotler, C.J. and Sundaram Ghelty, J.). 
PANOHAKSHABA CHETTT V. PATTAMMAL. 

39 M.L.T. 32=A.I.R. 1927 Mad. 865. 

Non-residence with relatives is neither a 

ground for refusing maintenance nor for reduction. 

A Hindu widow is not bound to reside with the 
relatives of her husband; that the relatives of her 
husband have no right to compel her to live with 
them ; and that she does not forfeit her right to 
property or maintenance merely on account of her 
going and residing with her family or leaving her 
husband’s residence from any other cause than 
unchaste or improper purposes. 


HINDU LAW — Hainteuanoe — MiscoUaneous, 

If noQ-residence at her husband’s house is no 
ground for refusing maintenance to a Hindu 
widow, it is equally no ground for reducing it- 
12 B.L.R. 238 (P.C.); 36 Bom. 131; 29 Cal. 567 and\ 
6 I. A. 55 (P.C.), Foil. (Wazir Basan, J.). Mt.. 
Bhairon Dei v. Ram Sbwos Lal. 

1 L.C. 648 = A.I.R. 1927 Oudh 623. 
^ IncoTne of property insufficient for maintain- 

ing widow, she is not bound to keep corpus intact fotf 
reversioners. 

Where the income of the estate is insufficient for 
the maintenance of the widow, the Hindu Law 
does not impose upon her any obligation to preserve 
the corpus and keep intact for the benefit of the 
ultimate reversioner. Any such onerous duty is- 
not cast upon a Hindu widow. She can certainly 
alienate the property for necessary purposes and 
the most obviously necessary purpose is her owa< 
maintenance. (Venkatasubba Rao, J.). RAMALlNOAi 
V. PARVATHAMMAIi. 97 !. 0.759— 

1926 H.L.W 657= A.I.R. 1926 Mad. 1122. 

Widow — Unchastity — Return to chastity — 

Bare maintenance is due. (Shah, Ag. C.J. and 
Kimcaid, J.). BhiKUBAIYESHWANTBAOw. HARIBA 
SWALARAM. 94 I. C. 665=49 Bom. 459= 

27 Bom. L.R. 13 = A.I.R. 1923 Bom. 153. 

An agreement by a widow not to claim 6n~ 

hancement of the maintenance is a binding agree- 
ment and must be enforced ; 14 M.L.-T. 889, Dist.. 
(Phillips andVenkatasubba Bao, JJ.). MaulesWAR 
Rao V. DUBQAMBA. 78 I.C. 831 = 47 Mad. 308= 
19 H.L.W. 165=34 M.L.T. 47 = 1924 M.W.N. 268 = 

A.I.R. 1924 Mad. 687=46 M.L.J. 189. 

Widow can get her maintenance charged on. 

what would have been her husband's share. 

06ifer — The right of a widow under the Hindu. 
Law to be maintained out of her late husband’s 
share in the family property in the bands of snr- 
viving 00 - parceners, it is true, creates no immediate 
charge upon the property but if it became neces- 
sary to do 60 , she could, by proper steps obtain 
such a charge upon a reasonable portion of the. 
joint property not exceeding her husband’s share: 
27 Mad. 45. Foil. (Darvson- Miller, C. J. and Foster^ 
/.). Rajashiva Prasad Singh v. king emperor. 

82 I.C. 653 = 3 P. L. T. 497= 1924 P.H.C.C. 234=- 
2 Pat.L.R.Cr. 233 = 4 Pat.73=A.I.R. 1924 Pat. 679. 


•Maintenance— Will. 

•^Widow^s right to, cannot be defeated by wuL 


A Hindu from the Punjab is prima facie subject 
to tbe principles of the Mitak-'hara School of 
Hindu Law and the principles of that School impose- 
a primary duty and charge upon a husband of main- 
tenanoo of bis wife or wives, and a testator oannob 
by will defeat that claim. (Rutledge, C.J. and Mya 
Bu, J.). C. S. MAHA SABHA V. ANNA SOHAN LALL* 

104 I.C. 119 = 6 Bar. L.J. 105= 
A.I.R. 1927 Rang. 256. 

-Maintenance and right of residenoo awarded 
by will— Claim for, is not one under rules of 

Hindu Law, , 

Where the lady claims maintenauoe under the 

terms of the will, she cannot be said to claim a 
right of maintenance as against her step-^n or 
even against her own son under the rules of Hindu 
Law. (Mookerjee and Chotzner, *^/-)* 

BEHARI DBT V. SATTA OHABAN. 70 I.IL 548 

36 C.L.J 367=1.I.R. 1923 Cal. 79. 

—Maintenance— Miscellaneous. 

The existence of debts diminishes the esta^ 

out of which the maintenance is to be paid.. 
(Macnair, A.J.O.)^ KAMPTA BAT V. 

117 I.C. 209=12 N.L.J. 81=A.I.R. 1929 Nag. 127;. 
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HINDU LiW— Haiaieiiaiice— HlBoell&neoBB. 

Daughter-in-laio—Father'in- law may assign a 

portion of joint property for her maintenance. 

Itisqaite in keeping ^itb the sentiments of a 
Hindu fathet'in'law to assign some portion of the 
joint family property to his daughter-in-law in lieu 
of her right to maintenance so that sbo may enjoy 
its usufruct during her lifetime. Even if such 
portion is mutated in her name her possession 
does not go to convert the property into a stridban 
nor does her possession become adverse to the legal 
heirs of father-in'law : 27 Cal. 515 (P. G.). Bef. 
{Kinkhede, A.J.C.). YESHAWANT v. DATJLAT. 

89 I.C. 663=A.I.R. 1926 Nag. 129. 
Widow — Mithila School -Grant of immov- 
able property by karta of joint family for mainte 
nance does not constitute her stridhan. nor does it 
create a widow’s estate — After wid'iw’s death pro- 
perties revert to donor. 

The estate created by a maintenance grant, 
leaves a residuary estate still untransferred in 
the grantors, just as happens in the case of grants 
of leases and usufructuary mortgages. The 
reversion in such circumstances would be not 
the reversion as the term is used in Hindu Law, 
but the reversion of English Law such as is vested 
in a lessor for a term ; 6 M. I. A. 1 (P. C.). Dist. 
(Dowson Miller, C. J. and Foster, J.). Pheku 

Pande V. Gena lal Pande. 96 I. 0. 16t= 
1926 P.H G.C, 241=sA.I.R. 1926 Pat. 481. 

"-I A provision for the future maintenance of his 

wife by a husband is not illegal under Hindu Law. 
(Sehwabe. C. J., Coutts-Trotter and Kumarnswami 
Sastri, jj.). Madam Ptllat v. Badrakaei 
Ammae. 68 1 0.687=45 Mad. 612= 

16 M.Ii.W. 464=1922 H.W.N. 345=30 H.L.T. 274= 
A.I.R 1922 Mad. 311 = 42 U.L.J. 410 (F.B.). 

— HaMlage. 

Ceremonies. 

Gustom. 

Dissolatlon. 

Divorce. 

Factum valet. 

Forms of. 

Identity of caste. 

Legitimacy. 

Prohibited degrees. 

Presumptions as to legality. 

Re marriage. 

Restitution of conjugal rights. 

Validity. 

Vho can give In marriage. 

Hisoellaneoos. 

— Marriage — Ceremonies. 

Contract of betrothal in regard to unborn 

daughter \s void. 

A contract of betrothal made in regard to a girl 
not bom at the time of the contract is null and 
void and cannot forma basis for damages* 
60 P. R. 1886. Foil ** ' 

B arranged for the marriage cf A with the cousin 
of P whom B gave hie own daughter if in exohange 
and m consideration for this A bound himself to 
pUoe hie daughter if and when one was bom at 
the disposal of B to be given away in marriage by 
him to any one he liked or to find a wife for a 
member of B'e family whenever required to do so, 
Held, that the arrangement was void ahd un- 
enforceable, both by reason of uncertainty as well 
as tolng (wntrary to public policy. {Tek Ohond and 

Agha Haidar, JJ,). Atma Ram o. Banku MAE. 

A.I.R. 1930 Lah. 561. 

" Anto^natal betrothal of children is not pormie- 




HINDU LAW— Marriage— Custom. 

It is essential in a contract of betrothment under 
Hindu Law that both persons whom it is intended 
to unite in marriage must be in existenoe at the 
time and Hindu Law does not permit of ante-natal 
betrothal of children. (Tek Chand and Agha Haidar, 
JJ.). ATMA Ram V. BANKU MAL. 

A.I.R. 1930 Lah. 561. 
- Non-performance of prescribed rites vitiates 
marriage. 

Per Spencer, Offg. C.J, — In order to constitute a 
lawful marriage among Hindus, it is essential that 
certain nuptial rites should be performed; other- 
wise the marriage is only a Gaudharva marriage 
or a marriage importing an amorous oonneotion 
founded on reciprocal desire, i.e., a marriage in a 
form which has become obsolete. (Spencer, Offg. C.J, 
and Kumaraswami Sastri, J.). MAHARAJA OP 
ROEHAPDB t>. SDNDABAM AYTAR. 93 1.0. 708=: 

48 Mad. 1= A.I.R. 1925 Mad. 497. 
— ' -Saptapadi and Vivaha homa— Non-perfor- 
mance of^Marriage — Validity of. 

No prescribed ceremony is necessary to constitute 
marriage, provided that if any ceremony is ousto* 
maty and regarded by the caste as essential then 
it must be performed. The ceremony of Saptapadi 
is necessary to complete a marriage performed 
aocording to the orthodox rites, and that of Vivah 
Horn is also usually performed, but their uon-per- 
formance does not invalidate a marriage, if other- 
wise completed, (MacCoU, J.). RamPIATAR v. 
Dewa Roma. 76 1.0. 475=1 Rang. 129= 

A.I.R. 1923 Rang- 202. 

Among Taiehnabs, a marriage by what is 

known as the Eantibadal ceremony is valid. (Gbose, 
J.). BBNODE BEHATAUDIEARYV. SHASHI BHUSAH 
BRDR. 59 I.C. 882=24 C.W.N. 968. 

—Marriage— Custom. 

' Woman marrying second husband — Second 
husband should refund costs of first marriage 
(obiter). (Hallifax, A.J.C.). Eshamadheb Pba 3AD 
t). Mt, Sabaswati. 108 I.C. 446= 

11 N.L J. 74= A.I.R. 1928 Nag. 196. 

Sword marriage^Tanjore Royal 

Sword wives have status of permanent concu- 
b^s. 

A sword marriage is an institution peooliat to 
Eshatrlyas and it is not oommon to persons of 
other castes. It is a form of union whloh by ous- 
tom has been recognised by Rajputs and some other 
oonimunlties. No such general custom amongst 
Marattas exists. In the Tanjore Raja’s family 
there were unions by whioh women were admitted 
to the seraglio and were known as sword wives. 
But the sword wives though of a much higher 
status than danoing girls had only the status of 
permanent oonou bines attached to the Palaoe and 
their issues oould claim only the rights of illegiti- 
mate offspring. {Subject elaborately discussed.) 
(Spencer, Offg.C.J. and Euntarastcami Bo^ri, /.). 
Maharaja of Kolhapur v. Bundaram Ayyar, 
93 I.O. 708=48 Had. 1=A I.R. 1929 Had. 497. 

Permanenf concubine — Status of. 

The position in the Hindu households of perma- 
nently kept oonoubines who often reside in the 
same building Is very analogous to the mar- 
ried wife. There is nothing in the ceremonial 
law. or Shastras prohibiting permanently kept 
women In Hindu households from performing the 
various vrathama or oeremonies whioh maocied 
women perform, and the performanoe of such oere- 

monies does not necessarily show that the women 

must h»Te bsen martlsa. The tying uid wearing 
oJ telie aie not Inooneletent with the 
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concubinage though they betoken the negation- of 

relations such as those with dancing girls and tem* 

porarily kept inistreBSds* Even the observance ot 
sattee does not necessarily indicate legitimate 
■wifehood ; It IS quite in keeping with the idea of 
permanent concubinage (Spencer, 0(r<j. G. J. and 
Eumaraswami Sasfr.. J.). MAHARAJA OP KOLHA- 
PUR V. SUNDARAM AYYAR. 93 I. C. 705= 

48 Mad. 1 = A.I.R. 1925 Mad. 497. 

No presumption exists against customary form 

of marriage being Brahma or Asura. 

It is therefore manifest that there may be custo- 
mary forms of marriage which are perfectly valid 
and which do not strictly come within the defini- 
tions of any of the eight forms. When customary 
forms of marriage are allowed, ^hey may be (provid- 
ed such is the custom) in any one of the eight 
forms ot an approach to any one of them. It is not 
correct to say that unless it be shown that the 
customary marriage is in the Asura form, it must 
always be conclusively presumed that it is in the 
Brahma form. (Sulaiman and Daniels, JJ.). MT. 
KISHAN DEI V. Sheo PATTAN. 90 I.O. 358 = 

48 All. 126=23 A.L.J. 981=6 L.R.A. Civ. 557 = 

A. I. R. 1926 AIM. 

Dangua mfe—Rajbansis of Bengal. 

When a widow lives by herself and a man goes 
to the house with a dang or stick in hie hand and 
strikes a blow with it on the roof of the house aod 
so enters in and takes possession of the woman 
such woman is called a Dangua wife. (C. C. Ohosh 
and Panton, JJ.). Bant ala Bewa v. Baoaswari 
DASI. 75 I.C. 11 = 27 C.W.N. 669 = 

50 Cal. 727= A. I.R. 1924 Cal. 98. 

Marriage between Khatri male and Brahmani 

woman is not valid. 

It would be dangerous to extend custom by such 
logical processes as analogy. The final presump- 
tion in the case of high caste Hindus is in favour of 
such Hindus following their personal law, and the 
onus of proving any special or general agricultural 
custom lies on the person asserting its existence. It 
cannot be held that by custom general or special a 
marriage between a Khatri male and a Brahmani 
woman is valid; 60P. R 1900, Dist. {Broadway, 
J".). PARS Ram u. HUKUAN SINGH. 

73 I.C. 239 = A.I.R. 1924 Lah. 243. 

, Marriage with wife's sister's daughter allowed 
by custom. 

The marriage of a Hindu with his wife’s sister’s 
daughter is not illegal. The custom of allowing a 
Brahmin to marry his wife’s sisiiec’s daughter has 
been recognised by judicial decisions ; that custom 
applies especially in the case of Sudras, such as 
Telugu Velamas who generally follow the Brahmin 
custom. The rule in Qrihya Parisishta prohibiting 
such a marriage among the twice-horn classes is 
merely directory and not mandatory. {Wallis, C.J. 
and Krishnan, J.). RAMAKRISHNA RAO w. SOB- 
BANNA RAO GARU. S9 I.C. 268= 

43 Had. 830=1920 M.W.N. 474=12 L.W. 155 = 

39 H. L.d. 183. 

— Mapriage—Dissolution. 

,A marriage is not severed by mere desertion. 

{Eumaraswami Sastri and Odgers, JJ.). 

PILLAI V. GOPAL PILLAI. ‘j* 

18 M.L.W. 18=A.I.R 1921 olr 

42 276* 

— MarriaMe — Divorce. , ,, i 

••Divorce dt wife's request— She sJumld return 

ornaments given by her husband . 

With Hindus, among whom divorce and re- 
marriage arc permitted. It is a very common if not 


HINDU LAW — Marriage — Forms of 

universal custom that when a woman is divorced 
for misconduct or at her own request she returns to 
her husband all the ornaments he has given her, 
whether at the wedding or later. {Hallifax, A.J.C.). 
Kshamadhar Prasad v. Mt. Saraswati. 

108 I. C. 445=11 N. L. J. 74= 
A. I. R. 1928 Nag. 196. 
—Marriage— Factum valet. 

It is established that when a person not 

str'ctly entitled to do so gives a girl in marriage the 
doctrine of factum valet prevails. {MacColl. J.). 
Rampiayar V. Dbva Rama. 76 I.C. 475= 

1 Rang. 129=A.I.R. 1923 Rang. 202. 
— Marriage— Forms of. 

—The marriage in the Bhaisnaba form has to 
be established by legal evidence. It cannot be said 
to be proved by the mere fact of the patties living 
as husband and wife and of having such repute in 
the village wherein they lived, (Gra/tom and Mitter, 
JJ.). Gopal Jana v. Broja Mohan Swami. 

34 C.W.N. 944. 

Gandarva form of marriage was oven in 

ancient days considered lawful only for the war- 
rior tribe. It has now become obsolete. {Pullan 
and Bisheshwar Nath. JJ.). Ram PEARY v. 
Kailasha. 7 0. W. N. 753= 

A. I. R. 1930 Oudh 426. 

Gandharva form was lawful only among 

warrior tribe — It is obsolete now. {Srioastavaand 
Pullan, JJ.). Ram Pbaey v. Mt. Kailasha. 

A. I.R. 1930 Oadh 426. 

Rakshasa form of marriage, vie., the seizure 

of a maiden by force from her house, is at the 
present day practised among certain class of Goads 
of Berar and of Betul. {Sallifax, A.J.C.). GarAB 
Singh Gond v. Emperor. 103 I.C. 195= 

28 Cr. L.J. 659 = A.1.R. 1927 Nag. 279. 

The widow re-marriage in the karao form is 

a Brahma form of marriage. {Sulahnan and Daniels, 
JJ.). MT. Kishan DEI V. Sheo phaltan. 

90 I.C. 358 = 48 All. 126 = 23 A.L J. 981 = 
6 L.R.A. Civ. 557=A.I.R. 1926 All. 1. 
Asura form — Iticidents of. 

Although presents made to the bride’s parents 
which are either small or relatively small having 
regard to the scale on which the rest of the ex- 
penses of the marriage are incurred do not neces- 
sarily make a marriage an Asura marriage ; a 
substantial contribution towards the expenses of 
the marriage must be regarded as equivalent to 
taking a bride price, and lends support to the sugges- 
tion that the marriage is in Asura form. The 
prevalence of a general custom of taking oon- 
tribution from the bridegroom’s party among 
Asatis renders every Asati marriage an Asura form 
of marriage, and on the ground of the general pre- 
valence of such a custom any particular marriage 
cannot be regarded as one in the Brahma form. 
{Rainesam, J.). SAMU ASARI v. ANAOHI AMMAL. 

91 I.C. 561=22 M.L.W. 462= 
A.I.R. 1926 Mad. 37=49 M.L.J. 554. 
Asura form — Incidents of. 

A marriage by exchange, where a girl from one 
family is married to a boy of another family an 
vice versa, is not an Asura Marriage as the essence 
of the Asura form is the taking price for a bride. 
{Baker, J.C.). ^unjabrao v. ATAMARAM. 

87 I.C. 1018 = A.I.R- 1926 Nag. 124. 

are 


■Forms other than Brahma and Asura 


Pet Kumaraswamy Sastry, | 

forms of marriage referred to in J J® 
concerned, it Is now accepted law that all except 
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•the Brahma and the Asura forms ate obsolete. 
{Spencer, Offg. C. J, and Kunuxraswamy Sastry, J.). 
MAHARAJAH OF KOIiHAPOR U. SONDARAM AYYAR. 

93I.C. 70S=48 Mad. 1 = 
A.I.B. 1925 Mad. «7. 
—Bridegroom pacing money to bride’s parents 
lor expenses of marriage as a condition of the con- 
-iract— Marriage is in Asura form : 3 M. L. J. 261, 
Foil. {Spence and Ramesant, JJ.). RATNATHANJil 
e. SOMASUNDRA MUDALIAB. 62 I C. 931 = 

13ML W. 982=1921 M.W.N. 639= 
A.LR. 1921 Mad. 608=41 M.L.J. 76. 
— Marriage— Identity of caste. 

—— Pratiloma marriages, that is, marriages in 
the reverse order of castes, have been hold to be in* 
■valid in the Bombay Presidency; 2 Bom. L. R. 1*28; 
14 Bom. L. R. 547, Ref. to. 

But the marriage of a Brahmin male with a 
Bharala woman of the Sudra caste is a marriage of 
the Anuloma type, valid in Hindu Law. The issue 
of such a marriage is legitimate: 46 Bom. 871, Foil. 
Bindu texts reviewed. (Patkar and Shingne, JJ.). 
Natha V. CHHOTALAL. 32 Bom. L.R. 1348. 


Marriage inter se between difierent sub-divi- 
sions of Sudta caste are valid; 13 H.T.A. 141 and 
14 M.I.A. 8t6, Foil. [Tek Chandand Johnstone, JJ,). 
SoHAN Singh v. Kabla Singh. 1 12 1.C. 593= 

29 P L R. 423=10 Lab. 372= 
lOL.L.J. 348=A.I.R. 1928 Lah. 70S. 

Marriage with woman of lower grade tn same 

<easte— Effect of. 

A man may marry a woman of a lower class or 
•grade within his oaste and may, by such a marri- 
age fall into the class or grade to which his wife 
belongs, but in the absence of any clear and defi* 
nite evidence to show that such a marriage would 
not be recognised as valid by the custom of the 
•community to which either the husband or the 
■wife belongs neither he nor his issue oan lose their 
Tight of inheritance in the family property. (Sttfai- 
■fnan and Eanhaiya Lai. JJ.). Har Prasad v. 
Kbwal, 83 1.o. 163=22 A L.J. 1009= 

47 All, 169=6 L. R. A. CIy. 7= 
A. I. R. 1929 All. 26. 
” "Anuloxna maTtiftge betwoon a yaishayft sialo 
and an illegitimate girl of a vaishya, bora of a 
Sudra woman is valid. 


Marriage out of practice or obsolete Is not neoe^ 
«arlly prohibited by Hindu Law. (Afacleod. C., 
•and Shah, J.). BHAi GuLAB i>. Jtvanlad Hir< 

69 I.C. 602=24 Bom. L.R. 8^ 

48Bom. 871 = A.I.R. 1922Bom.3 

—If there has been a marriage in fact, thei 

•would be a presumption in favour of there being 
; marriage in law. 

Under the Hindu Law in Bengal a marriage b 
tween members of different sub-oastes of the Sudn 
IS valid) unless a special oastozn ot usage is prov< 

^ tP O.) and 14 M.T.. 

'9^ (P.O.), Foil. ; 1 Cal. 1 and 48 Oal. 649, Re 
'•^anderson, C.J. and Richardson, J,), Bishwana*! 
.Das V, SABAS3ALU DABI. 66 I G 800 

48 Cal. 926=28 a. W.N* 639 

w ... r ... A. I. R. 1921 Cal. 4 

— Marriage— Legitimacy. 

Capacity to perform sradh is a test. 

Per Kumaraswami Sastry, J".— One test of tl 
legitimacy of ohildren is the oapaoity toperfor 
tuneral oeremoniea and eradhas. The importan< 
•efthesradha cetemonleB from a legal point' 
•^iew oanhot be overrated. The competence of 
Smon to, oSeii these obtations forms the test of h 
•itl^to the iaheiitaaoe. (Spenoer, O/p. C. /.oii 


HINDU LAW — Marriage — Presamptioas ae to 

legality. 

Kuniaraswami Sastri, J.). MAHARAJA OF KOLHA- 
POB V. SUNDARAM .AYYAR. 93 I.C. 708= 

48 Mad. 1=A. I. R. 1923 Mad. 497. 
— Marriage— Prohibited degrees. 

Maternal au»f. 

The marriage by the chadar andazi ceremony 
with his maternal aunt by an Arora, who is govern- 
ed by Hindu Law, cannot be a legal marriage. 
{Barrison. J.). SODAGAB v. EMPEROR. 

107 I.C. 98=29 Cr.L.J. 210 = 9 A.I.Cr.R. 413= 

A.l.R. 1928 Lah. 169. 

5a.7ofras. 

So far as twice born classes are concerned, 
marriages between members of the same gotra and 
Pravara are absolutely forbidden, and, if perform- 
ed, would be invalid ; among Sudras this rale 
does not apply. ISpencer. Offg. C. J. and Kumara- 
swami Sastri. J.), MAHARAJA OF KOLHAPUR v. 
SUNDARAU AY7AR. 93 I. C. 705=43 Mad. 1= 

A.l.R. 1925 Mad. 497. 

—Marriage— Presumptions as to legality. 

Sairagi — Afarrta^tf with a woman of different 

sect. 

Owing to their belief in the efficacy of ritual 
observances, choice in matrimony among the Bai* 
ragis is very little fettered. And so unless it is 
shown to the satisfaction of the Court that a for- 
mal admittance to the sect is a necessary prelimi- 
nary on the part of the woman to constitute a legal 
marriage among the Bairagis, the marriage of a 
Balragi with a female of a different sect cannot ba 
annulled. (Gaming and Pearson, JJ,). ADWAITA 
Das Baibaoiu. Lalit Mohan Mohanti. 

121 1. C. 413=33 C. W. N. 967= 
A.l.R. 1930 Cal. 57. 

■Presumption is in favour of marriage in 
approved form; illM.I.A. 139 (P.O.) and 3d Oal. 700 
(P.O)., iteZ. on. (Kinkhede, A.J.C.). Bhagwandas 
V. GAJADHAB. 98 I.C. 669=23 N.L.R. 9= 

9 N.L.J. 22t= A. I. R. 1927 Nag. 68. 
Should be presumed to be in the approvedform. 

The leading principle is that a marriage is pra- 
Burned to be in an approved form unless it is shown 
to be in a disapproved form. This is a reasonable 
prinoiple and is not oontradioted by anything in 
the Hindu Law texts. If a marriage is valid at all 
the natural presumption is that it is valid in all 
respects and carries the full privileges and obliga- 
tions of an approved marriage; Case-law discussed, 
(SuZaiman and Daniels, JJ.). MT. KtSHAN DBi p. 
Sheo PALTAK. 90 1. G. 398=48 All. 126= 

23 A.L.J. 961 = 6 L.R.A. Civ. 557= 

A.l.R. 1926 All. 1. 

— Per Kumaraswami Sastri, .7.— The mere desig- 
nation of sword wife does not raise any neoessary 
implioatioQ of marriage. (Spencer, Offg, C. J. and 
Zumaroswami Sastri, J ). Mahabaja OF KOLHA- 
FUR V. SUNDARAM ATVAB. 93 1. 0. 708= 

48 Had. 1= A.l.R. 1929 Mad. 497, 

• ' ‘ L ong co'habitaiion cannot establish marriage 

where proof to the contrary exists. 

Though where nothing moi.*e is known than that 
persons have been living together as husband and 
wife and treated as such by the community for a 
long series of years, a presumption of marriage 
may„ if nothing more appears, be drawn, the pre- 
sumption will be considerably weakened and it 
will be altogether rebutted where facts ace shown 
which make it more consistent with continued ^eon- 
oubina^ than with legal marriage. 

.. The so'oalled awotd, wives of the TanjoielUia 
were .held, te be niere ooupublnes ,thoug)i 
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Marriage — PresumptlonB as to 


oonoubinos and thongh treated in many reapeota aa 
^gally married wives. {Spencer, Offg. C.J. and 
Eumaraswaim Sastn, j.). Maharaja of Kolha- 
pur V. SUNDARAM ATYAR. 93 I,C. 703= 

. «Mad.l = A.I.R. 1923 Mad. 497. 

is a presumption, in the absence of any 
evidence to the contrary, that the marriage was in 
one of the approved forma. {Dalai, J.C.), Mt. 
Umrao Kuar V. Sarabjit Singh. 83 I.C. 618= 

A.I.R. 1923 Ondh 620. 

— Marriage — Re-marriage. 

“ Discarded wife of Kori cannot re-marry in 
absence of legal divorce. {Subhedar, A. J. C.). 
EMPEROR V. BHAIYA LAL. 118 I.C. 681 = 

30 Cr. L.J. 960=1929 Cr. G. 454= 


A.I.R. 1929 Nag. 278. 
■■ JR^'iTiarriage not censured by the caste should 
be considered to he in the Brahma form. 

When re-marriage is allowed by the cnstom of a 
caste, Buch a marriage may not have any disappro- 
bation attaching to it. On the other hand even 
among castes which allow the validity of re-mar- 
riagea such marriages may be regarded as not 
praiseworthy and of superior form but as blame- 
worthy and of inferior form. 


If a virgin widow has not passed out of her 
parents' family and is still under its control, and 
her parents or other legal guardians in pursuance 
of the caste custom which allows such marriage, 
give her away in marriage a second time as if she 
were a maiden, the marriage though a widow mar- 
riage, would undoubtedly be in the Brahma form 
if there is no social censure attaching to it. On the 
other hand, if a widow, who is not a virgin, herself 
enters into a matrimonial alliance in a form consi- 
dered blameworthy by the caste, though recognized 
by custom as valid, and there is no gift of- her by 
legal guardians it may be difficult to see any ana- 
logy between such a marriage and the Brahma 
form of marriage even though there be no consi- 
deration paid to her guardians. It may rather be 
an approach to the Gandharba form where the 
marriage takes place with the mutual desire of the 
parties. In this latter case, it would be of an 
inferior form, particularly when such a marriage 
Is locked down upon by the caste people; but if 
such a marriage is not considered the least blame- 
worthy, it would be deemed to be of the Brahma 
form. {Sulaiman and Daniels, JJ.). MT. KiSHAN 
Dei V. Sheo Paltan. 90 I.C. 858= 

48 All. 126 = 23 A. L.J. 981 = 6 L R-A. Civ. 557= 

A.I.R. 1926 All. 1. 


■ ■ All ceremonies are not necessary to validate a 

widow re-marriage of a Khatri girl. 

It ie not necessary for the validity of a marriage 
by a Khatri widow that all the usual ceremonies 
which have to be performed in the case of a Khatri 
girl on her first marriage should be performed and 
in such oases if the parties go through such cere- 
monies as they can reasonably arrange for and 
clearly and unequivocally express their intention 
to enter into the marriage relation with each other 
and as a fact thereafter live together as husband and 
wife, such a union is a valid marriage: 49 P.R. 1903, 
Foil. {Martintau, J.). Mt. Ram RAKNI v. 
DAULAT ram. 90 I.C. 1056=26 P.L.R. 744= 

A I.R. 1926 Lah. 31. 


Re-marriage during lifetimxe of first husband 
—Custom^as to, must be proved. 

Sagai in the form of remarriage of widows is the 
normal condition in all except the five or six 
highest castes of Hindus in Bihar. But a custom 


HINDU LAW — Marriage — Restitution of con- 
jugal rights. 

of sa^ai, while the first husband Is still alive is, 

even assuming the custom to be a valid defonco 
under S. 494, something which would require etricb 
proof in respect of the particular caste in the parti- 
cular area and in respect of the conditions in which, 
the custom operates; 19 Cal. 627, Dist. {Maepherson, 
J.), FAGD Tanti V. CHOTE Lal TANTI. 

96 I.C. 115=7 P.L.T. 443=27 Cr. L.J. 887* 

A.I.R. 1926 Pat. 346.. 

— Marriage — Restitution of conjugal rights. 

Living in adultery with wife's sister — Defence- 

to husband’s suit for restitution. 

Under the Indian Law cruelty in the legal sense 
need not necessarily be physical violence. A course- 
of conduct which if persisted in would undermine 
the health of the wife is a sufficient justification' 
for refusing to the husband a decree for restitution 
of conjugal rights. 

A woman was married when she was 10 years of 
age. After consummation of marriage at the age of 15- 
years she came to her husband’s place but found 
him living in adultery with her elder sister from 
whom be had two children. She protested against 
this conduct of her husband, who subsequently 
executed an agreement in her favour covenanting^ 
to give up his illicit conoexioD, but he bad not 
kept bis agreement. The wife obtained a decree 
for maintenance. Subsequently the husband sued 
for restitution of conjugal rights, 

Held, that decree for conjugal rights should not 
be passed : Russel v. Russel, (1897) A. C. 893 and 
Swatman v. Swaiman, 164 E.R. 1467 ; 8 All. 78 
34 Cal. 971 ; A.I.R. 1924 Mad. 49 and 11 M.I.A. 551, 
Rel. on. {Goharan Nath Misra, J.). MT.. 
CHILHA V. CHEDI. U5 I.C. 299=6 0. W.N. 10= 

4 Luck. 355 = A.I.R. 1629 Oudh 121.. 

While Hindu Law lays down the duty'of tho 

wife of implicit obedience to her husband, it doe& 
not provide any such procedure as compulsion by 
Courts to force her to return to him against her 
will; A.I.R. 1927 Bom. 26i, Foil. {Bhide, J.). 
GURMUKH Singh v. Mt. Harbans Kuar. 

113 I.C 777 = A.I.R. 1928 Lah. 902. 

Defences — Abandonment and ill-treatment. 

The principle, that where a wife is turned out or 
ill-treated so as to make it impossible for her to- 
live with her husband, or where the breach between 
the husband and wife is irremediable so that it is- 
impossible for the latter to return to the former 
after many years’ separation without leading to 
fresh trouble and dispute, she is entitled to main- 
tenance by living separate from him applies 
equally to the case of a Hindu ora Mahomedan 
whether the question arises under S. 488, CriminaL 
P.C., or in a suit for restitution of conjugal rights: 
170 P.L.R. 1914. Ref {Einkhede, A. J. C.). Mt. 
KuBSHiD Begum v. Abdul Rashid. 

100 I.C. 169 = A.I.R. 1927 Nag. 139. 
— ■ Principles to be followed — Legal cruelty in 
England and in India — Fear of bodily injury is not 
necessary — Cessation of marital relaiians is good 
cause— Personal violence to wife is not justified. 

Courts in India have jurisdiction to entertain 
suits for restitution of conjugal rights and to grant 
relief when the parties are Hindus or Mahomedsns 
28 C. 37, Ref. and they are enjoined to decide- 
according to justice, equity and good conscience. 

Cruelty in the legal sense need not necess^ly 
be physical cruelty. A course of oonduet which, if 
persisted in would undermine the health of the? 
wife, is sufficient justification for refusing to the 
husband a decree for restitution of conjugal rights* 
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HINDU LAW — Marriage ^Seatltatlon of con- 

Jagal rights. 

When a basband. who is guilty of a coorae of coa- 
daet whioh would be regarded as cruel to the wife, 
comes before a Court seekios its aid to compel his 
wife, to submit to his embraces; it is the duty of the 
Court to see whether the health of wife is likely to 
suffer by forcing her against her will to live with 
him. 

In a ease of restitution of conjugal rights by the 
husband the facts found were : — 

1, The husband charged the wife with the 
attempted murder of her husband by poison. 

2. He insulted her on more than one occasion 
and called her by the most vile epithet. 

S. He treated her with loathing and disgust and 
abused her when she took some butter-milk to him. 
and he expressed his disgust by getting up from his 
unfinished meals. 

4. He sent word through a servant that if she 
went back to him she would be dragged out by a 
Pariah and slippered. 

5. He threa^ned her with violence by saying 
that he wonld lash her to pieces with a knife and 
allowed the second wife to abuse her and to say that 
she (meaning the let defendant) deserved to be 
made to stand in the road and be spat on by the 
passers' by, that it was enough that she had not 
wronged its (child’s) neck and thrown it into the 
well and that if she touched the child again she 
would be beaten with broom-stick. 

6. He used personal violence by pushing her by 
neck. The mother-in-law and the paternal aunt 
who treated her with kindness turned against her 
after the charge of an attempted murder was 
ventilated by the husband. 

It was further found that the husband had no 
marital relations with his wife (Ist defendant) for 
a period of more than 7 or 8 years, 

Stld, that these clroumstancee are sufficient to 
make out cruelty under English Law. 

HsM, further that it would be cruel now to force 
the wife to go back to her husband against her will. 

No doubt, some times the Hindu Society over- 
looks personal violence to the wife by the husband, 
but when a Oonrt’a intervention is asked for, the 
Court should not be guided by the public opinion 
in a country ^llage, but by what is just and equit- 
aMe in the ciroumstanoes. {Phillips and Devadoss, 
JJ.). KONDAI, BAYAL RBDBIAR t>. RANGANAYAKI 
Ammal, 74 I.o, I66s46 Mad. 791= 

18 M.L.W. 465=1923 M.W.N. 499* 

, A.I.R. 1924 Had. 49 = 49 M.L.J. 186. 

^Mam&ge daring jDinoiity of both the boy 
and girl'pRepudiation after puberty or before oou* 
summation is not allowed in Hindu Law and is no 
defence to a suit for restitution of conjugal rights. 

Among the Hindus, marriage generally takes 
place at a very early age, when in fact both the boy 
and girl are mi DOES. It is also well known that 
among the Hindus a marriage once performed oan- 
notbe dissolved, for any reason whatever, and It 
wpugnant to all notions and sentiments 
of Hindu society if the wife was given a freedom 
to repudiate her marriage as soon as she oame of 
age or before consummation had taken place 
mwely on the ground that the marriage had been 
grformed during her minority. {Abdul Raoof and 
Halt Sagar, JJ.). MUNSHI v. Mr. Bhagwani. 

64 1.0. 8&8=18 P.L.R. 1922= 

^ , A ill R. 1922 Iifth. 7B« 

^MafrlaAe-Yalldity. 

into Hindnism after 
MounOidlg bet own religloii— She marrying a Hinflu 


HINDU LAW— Marriage-Talldity, 

in accordance with Hindu religious rites — Marriagd 
is valid: A.I.R. 1922 Bom. 82 and 14 Bom. L B. 547, 
Rel. on. {Venhaiasubba Bao, J.). RATANSI v. 
Administrator-general op Madras. 

Ill I.O. 364=82 Had. 160=1928 M.W.N. 848 = 
A.I.R. 1928 Had. 1279=53 M.L.J. 478^ 
•Uacpherson, /.—The marriage of a personv 
converted to Hinduism by the Arya Samaj rites 
with a Hindu is valid. {Kulwant Sahay and Mac- 
phtrson, JJ.). SiTA DEVI v. GOPAL SARAiT 

Narayan Singh. lii l. C. 762=9 P.L.T. 397= 

A.I.R. 1928 Pat. 378. 

In the charge of bigamy, where in the firstr 

marriage the giving away of the bride was with the^ 
consent of the legal guardian who was in jaili. 

Seld, that the first marriage was valid and heno» 
the subsequent marriage with the same womaib' 
constituted bigamy. {Cuming and Cfregory, JJ.)* 
Benodin Howladab V. Emperor. 

100 1.0.711=28 Cr.L.J. 327=7 A.I.Cr.R. 518 = 

A.I.R. 1927 Cal. 480.. 

An illegitimate son of a Sonar father and’ 

Mallahin woman being a Sudia cannot validly 
marry a Baniya girl; 28 All. 458 and 10 A.L.J. 131,. 
Foil, {Walsh and Pullan, JJ.). MDNNI LAI*. 
V. MT. SBYAMASONARAIN. 97 I.C. 347=^ 

48 All. 670=24 A.L.J. 757=- 

a;i:r; 1926 All. 656.. 

Pat marriage— IneidenU of. 

Though 9, pat marriage may be most secular still' 
it also has religious significance; for a son of a pat 
marriage is a legitimate son of his father, and en- 
titled to succeed to his father’s property. Tb&j 
wife by this ceremony is looked upon as a wifep< 
with a wife’s duties, responsibilities and privileges.. 

A pat marriage is not merely a olvil contract, and* 
as such liable to be declared invalid because oL. 
fraud piaotised by one of the oontraoting parties on* 
the other. The religious bond between tbe partiea.. 
created by the marriage prevents it from beingr 
declared invalid on the ground that the woman 
while being married knowingly concealed from her 
would-be husband her pregnancy by some other 
person. {Prideaux, A.J.C.). Maniv. Zeboo. 

93 I.C. 708=22 N.L.R. 134= 
9 N.L.J. 160=A.I.R. 1926 Nafi. 488. 

The marriages between members of difierenk. 

Sudra oastes are valid under the Hindu Law. 
Marriage between a Eayastha and a Dom is valid. 
The Bengali Eayasthas are treated as Budros in 
Oaloutta High Oourt. 

Per Oreaves, /.—Upon the authorities it does- 
not appear that if a marriage is otherwise valid it» 
becomes invalid because it is opposed to the usages* 
of the community and is not recognised by them, 
as valid. {Greaves and Panfon, //.). BHOLANATH 
Mittbr V. Emperor. 81 I.C. 709= 

61 Cal. 488=28 0. W. N. 323= 
26 Cr.L.J. 997= A.I.R. 1924 Oal. 616. 
_A marriage is not invalidated for want of the* 
guardian’s consent. {Marlineau, J.). BALLD Mai*. 
V. Habdawabi Mal. 79 Lc. 481= 

6 L.L.J. 219* A.I.R. 1924 Lah. 570. 

Marriage duly solemnised— Invalidity of, 

^ A Hindu marriage is a sacrament and a mar- 
noge which Is duly solemnised and is otherwise 
valid is not rendered invalid merely because it is. 
brought about without the consent of the guardian 
m marriage or even in contravention of an expresa 
order of the Oourt. A marriage t^ted by fraud la 
a voidable transaction, but it is binding until it la 

» competent Court. Unleas It la decid- 
ed to be invalid, it oan sustain an indictment fot 
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HINDU LAW — Marriage — Who can glire In 

marriage. 

bi-amy. (Shadi Lai, C.J.). GAJJA Nand v, Empe 
ROR. 64 I. C. 500=71 I.C. 215=24 Cr.L.J. 87= 
23Cr.L.J. 20=8 P.L.R. 1922= 2 Lah. 288 = 
108 P.L.R. 1921=A.I.R. 1922 Lah- 139. 
Marnage— Who can give in marriage. 
-——Right of father to arrange for marriage of his 
chxldren ts personal — It cannot be delegated except hu 
tcMainentary provision. 

Under Hindu Law, as in most other systems 
of Jaw, the right of a father to arrange for the 
marriage of his children is personal to him. Ho 
cannot delegate it to another person except by 
making a testamentary provision under certain 
conditions. He cannot, in his lifetime, assign it 
so as to Substitute another person in his place. 
Indeed the power which the father possesses in 
this matter is in reality not a right strictly so 
called. It is a duty which he owns to the ch^ld 
and which, by the very nature of his relationship 
he is peculiarly fitted to perform to the benefit of 
the latter. In discharging this duty he is not to 
• derive any ulterior gain for himself but must act 
in a manner which is most conducive to the 
interests of the child. {Tek Chand and Agha 
Baidar, JJ.). ATilA Ram v. BANKU MAL. 

A.l.R. 1930 Lah. 561. 

■ Marriage arranged by mother — Father's con- 
sent not obtained — Marriage is not invalid. 

In the absence of the father and paternal male 
relations, the right of selecting a husband for a 
female infant devolves upon the mother and the 
mother is. according to the rules of Hindu Law, 
fully competent to give her daughter in marriage. 
In the absence of force or fraud a Hindu marriage 
otherwise legally contracted and performed with 
the necessarv ceremonies is not invalidated by the 
absence of consent of the father : (64 P.R. 1834. 
Dist.\ 20 P.R. 1916, Foil. {Moti Sagar, J.). JAGAN 
Nath v. Basant Ram. 75 I.C. 24= 

A.l.R. 1923 Lah. 595. 

Under Hindu Law the mother is, after the 

father, the guardian of the minor daughter, and 
her right to select a bridegroom for the girl is 
prior to that of the paternal kindred. The consent 
of the girl’s uncle, therefore, is unnecessary. 
{A-bdiil Raoof and Martineau, JJ.)> 5IT. JlWANI 
'V. Mula ram. 67 I.C. 253=3 Lah. 29 = 

67 P.L R. 1922=A.I.R. 1922 Lah. 112. 
— Marriage— Miscellaneous. 

' " No obligation on mother to marry her sons 
by borrowing on security of property Inherited 
from her father — (Obiter). 50 M.L.J. 221, Not 
shaken by 54 M.L.J. 018. (Ananthakriskna Ayyar, 
J.). ANANDRAOV. VBNKATASOBBA RAO. 

123 I.C. 812=1930 M.W.N. 40 = 
31 M.L.W. 692=A.I.R. 1930 Mad. 287= 

58 M.L.J. 127. 

A marrisge gift to a son-in-law at the time of 

marriage made by the bride's parents or grand- 
parents may be of a portion of the donor’s property, 
but it oannot be of the property of the bride herself 
unless the girl could not be married unless accom- 
panied by such a gift. (Ramesam, J.). P. Gu^- 

DAPPA V. Narasappa. ^9 ^ 

A. I. R. 1927 Mad. 455. 

—Minority and guapdianflhip. 

Although the appointment of a guardian by 

the Court supersedes the powers of natural and 
testamentary guardians, the powers of a natural 
;.guatdian in the absence of suoh appointment ate 
•UDaSected by the restrictions which the Guardians 
■and Wards Act places upon the powers of guardians 


HINDU LAW — Minority and gaardianship ^ 
Father’s power to appoint. 


appointed by the Court. The validity of his acts 
must be' determined by the general principles which 
govern the relations of a minor to the manager of 
his estate or. in the words of the Guardians and 
Wards Act. he may do all acts which are reasonable 
and proper for the realiz ition, protection or benefit 
of the property. (Rupchand Bllararn. A. J. C.), 
L.\KH0MICHAND Isaroasv. Ftrm of Khusal- 
D.\s Mangatram. 86 I.C. 116=18 8.L R. 230= 

A.l.R. 1925 Sind 330. 
—Minority and gaardianship— Benefit to estate. 

A party filling a fiduciary character like that 

of a guardian is authorized to perform any act 
which is manifestly for the infant’s benefit; 
6 M. 1. A. 393 (P.C.), Foil. (Rupchand Bilaram, 
A. J. c.). Lakhumichand Isardas V. Firm op 
Kbushaldas Mangatram. 88 I.C. 116= 

18 S.L.R. 230= A.l.R. 1925 Sind 330. 

Guardian taking crops of third person for 

benefit of estate — Estate is liable for value of the 
orops : 28 Bom. 330 and 40 Mad. 632. Foil. 
(Eotval. A. J.C.). Chataria v. Dawalat. 

66 I.C. 468 = 5 N.L.J. 206=A.1.R. 1922 Nag. 48, 

— Minority and gaardianship— Brother. 

•Brother — When de facto guardian of his «ii»or 

sisfer. 

The elder brother of his minor sister assumed 
control and management of the family property and 
the minor sister was allowed to live in her family 
and received support from out of the family pro- 
perty during her minority, 

Beld, that there was enough to hold that the 
elder brother occupied fiduciary relationship of a 
de facto guardian. (Sitndaram Chetly, J.) . SORI- 
MUTHU THONDAMAN V. PERUMAL AMMAL. 

A.l.R. 1930 Had. 708. 
—Minority and guardianship— Compromise by 
guardian. 

•“Improper compromise by do facto guardian 
does not bind minor. 

Where the de/aefo guardi.an of a minor rever- 
sioner entered into a conjpromise by which sub- 
stantial rights of the minor were given up to the 
plaintiffs, who, the guardian should have known, 
had no manner of right thereto, 

Held, that inference that the compromise was 
obtained improperly, is almost irresistible. The 
guardian could not bargain away the ward’s right 
which was only a spes successionis. It was not a 
settlement of a bona fide family dispute such as has 
been recognised by the Privy Couooil. The minor 
himself could not be considered a party to the suit, 
as no guardian had been appointed. He, therefore, 
could not be personally bound as a patty to the 
compromise and decree; A.l.R. 1917 P. C. 95, Foil. 
(Byves and Ookul Prasad, JJ.). Nabain SiNQH 
V. RAJ KOMAR SINGH. 66 I.C. 62= 

44 All. 428=20 A.L.J. 251 = A.l.R. 1922 All. 217. 
—Minority and gaardianship— Father’s power 


to appoint. 

Whether a Hindu father has power to ap- 


ooint a testamentary guardian of joint family pro- 

iertyby will was gravely doubted. (Marten, C. J. 

ind Crump. J.). VBNKATABAMAN y. 

106 I.C. 79 = 82 Bom. 16=29 Bo™- J*-?- 

1928 Bom. o* 

Where the property is a Hindu joint family 

property the father is not competent to appoint by 
viU a guardian of the property of *^>8 ^ 

;o take effect after the death 
'Krishnan, J.). K. SUBBABAYADU y. 

S5 I.C. 457=A.I.R. 1925 Mad. 371-17 M.L.J. 768. 


1401 


CIVIL. OBIMINAL AND BBVBNDB 


1403 


HINDU LiW — Minority and gaardianship — 

Father*! power to appoint. 

-A Hindu father can by word or writing nomi- 
nate a guardian for bis children, the nomination 
taking effect after his death, and he is unrestricted 
in the choice of a guardian and may exclude even 
the mother from the guardianship. {Mears^ CJ. and 
Sulaiman, J.). DEBA Nand v. ANANDMANI. 

59 IC. 909=43 AH. 213 = A.I.R. 1921 All. 346. 

" 'Testamantary guardian— -Sole owner of 
ancestral property can appoint guardian for son to 
be adopted after bis death : 41 Klad. 561 (P.B.) and 
43 Bom. 778 (P.O.). Dist. (Aylinq and Odgers, JJ.). 
VENKATARAMA NAGAMATHA RAO V. K. RAMAY* 
AM&iA. 62 I.C. 437 = 44 Mad. 169= 

13 M L.W. 91= A. I. R. 1921 Mad. 132= 

40 H.L.J. 46. 

" Father's power to exclude mother by testa- 
mentary appointment. 

The father acts as guardian by delegation until 
superseded, as he is the parson next after the sove- 
reign who would best look to the interests of the 
minor. There is no presumption, however, that he 
will make the best choice of a guardian when 
necessary. The reasons for the implied delegation 
of the sovereign’s guardianship to the father do not 
apply BO far as the delegation of the power of 
appointment is concerned. The mother is the 
sovereign’s delegate next after the father and she 
cannot be excluded by the father's selection and 
testamentary appointment of a guardian : 13 M.I.A. 
209, Disi.; (1917) M.W.N. 744 and 40 Mad. 672, Foil. 
(Kotval, A. J. C.). JlWANDAS V. RAJRANI. 

64 I.C 433=A.I.R. 192! Nag. 97. 
•— Minopity and Guardianship— Orand-mothep. 

In the absence of the father and the mother 

the paternal grandmother is a natural guardian of 
her grandchildren : 38 Mad. 1125 and 26 Cal. 820, 
Sef. [Devadoss and Jackson. JJ.). SDRAYTA v. 
SUBAMMA. 106 I.C. 863=1927 M.W.N. 911 = 
A. I. R. 1928 Had. 42=53 H.L.J. 677. 
— Minority and guardianship— Husband. 

— ; Husband m entitled to the custody of his minor 

wife Unless good cause is shown to the contrary. 

Under Hindu Law the husband is the natural 
guardian of his minor wife, unless good cause be 
shown to the contrary. The fact that a girl is not 
mature would be a ground for the Court refaslng 
to give the custody of his wife to a husband unl‘^83 
her parents were dead and the Court could be con* 
ylnced that no attempt to enter into conjugal rela- 
tions would be made before maturity ; 23 W.R. 178 
and 28 Cal. 37, Appr. {lfacleoi,C,J. and Ooyajee, J.). 
NAVANITIiAL V. PORSHOTTAM. 94 I.C. 11 = 

80 Bom. 268=28 Bom. L. R. 143= 
A. I. R. 1926 Bom. 228. 
— Mlnopity and guardianship— Joint family. 

No guardian in respect of the minor's interest 
in the property of an undivided Hindu Mibakshara 
family should be appointed : 25 All. 407. Bel. on. 

[Lindsay and Sulaiman, JJ.). Rattan Ohand v 
Ram Kishan. 114 I. c. 748=26 A.L.J. 777= 

^ , A.I.R. 1928 All. 447, 

Court oanuot appoint one member guardian 
of another in respect of joint family property. 
Under the Hindu Law itself the active eldest mem- 
ber is manager of joint family property without 
any order of Court. [Dalai, J.C.). Balbir v. 
CHEDI LAU. 88 I. 0. 376= A.I.R. 1928 Oudh 642. 

-’Minority and gaardianshlp— Liability. 

■ Neither the minors nor their estates are 
mble for the debts borrowed by a guardian which 
do not purport to bind their estate. {Subhedar, J..J 
c.)t: HAZABIUAn «. GOVINDA. 119 1.0. 688 (Hag ) 


HINDU LAW — Minority and guardianship — 

Mother . 


— Minority and guardianship— Marriage. 

Minor t5 obliged to provide for marriage' 

expenses of sister suitably to position of family. 

By general principles of Hindu Law a minor is 
under an obligation to provide out of the family- 
property the funds necessary for performing the' 
marriage ceremonies of his sister ia a manner suit-- 
able to the social posiiion of the family and its 
pecuniary resources: 3“2 All. 825. Foil. Such 
provision is “necessary” and one which the minor- 
is ” legally bound ” to make within S. 68. 

Per Daniels, A.J.C. — Providing for the marriago- 
of a sister is certainly not what is ordinarily- 
understood by the phrase “supplying an infant 

with necessaries suited to his condition in life”. 
[Daniels and Wazir Hasan, A.J.Cs.). JAI Indra. 
Bahadur Singh v. Mt Dtlbaj Kuar. 

61 I.C. 278=8 0. L. J. 94=^ 
A. I. R. 1921 Oudh 14.. 
—Minority and guardianship- Mother. 

Widow is competent to collect debts, even mort- 
gage debts as a natural guardian of her minor son. 

A widowed mother of a Hindu minor as his 
de facto and natural guardian has full power tO' 
collect debts. The mere fact that there is a lien on< 
property for the debt cannot make any difference. 
The mortgagors of the property mortgaged to her 
late husband can pay the mortgage amount to her 
in good faith in the ordinary course of business. 
(Addison, /.). LABHU Ram t>. Sazawar. 

100 I.C 129= A.I.R. 1927 Lah. 237. 

Mother as guardian of the minor son is not • 
competent in law to revive time- barred debt due 
from the deceased father : 7 0 C. 46, Foil. [Stuart, 
C.J.andWasir Hasan, /.). BRAMHADTN v. Ramt* 
Lakhan. 99 I.C. 213=3 O.W N. 980= 

A.I.R. 1927 Oudh 82. 

■Under Hindu Law in the absence of any- 
oustom to the contrary, the mother is a de jure^ 
guardian of the minor after the death of the 
father. [Campbell and Dalip Singh JJ.). lOHHAR v 
NATHA. 98 I C. 314=8 L.L J. 479 = 

27 P. L. R. 623= A. I. R. 1926 Lah. 693. 
“ ' '0^ the death of a Hiodu leaving sons, all of 
whom are minors* and separate property* the 
minors' mother is their natural guardian iu res-- 
peot of the property. (Afsors, C.J. and Mukerji, JX 
SWARATH ram V. Ram BALLABH. 89 I C 27 = 

47 All. 784=33 A. L j.63a = 

mr ^83=A.I.R. 1925 All. 595. 

-Mother is the lawful guardian of her infant 

sons where the sous are the sole owners of their 
P'oi^'ty : A.I.R. 1922 Nag. 201, Bxpl. and' 
A.I.R. 1924 Nag. 854. Foil. [Kinhhede, A.J.C ) 
Shaupubi V. Ramohandra. ^ 


,, . «o=a.i.K. lygy Rag. 388 . 

MofAsr is guardian of wtnor son’s person and 
property after father. 

There is no support in Hindu Law for the pro- 
position that a Hindu mother is not the legal guar- 
dian of the property of her minor son, after the 
father. On the contrary there is overwhelming 
authority in support of the proposition that under 

mother is the 

natural and legal guardian of her minor son's noi- 
son and property in a family where a minor son i» 
the sole owner of the property and there ate no- 
other undivided oo-patoeners entitled to a shMw 
therein : A.I.R. 1929 Nag. 901, Hoi foil and 
IQ N.L.R. 183. (JTin&Ls, A J. O ) 

SAMLAJI V. MAHADHO. 78 I.C. 946=91 

A.I.R. 1921 Hag. 
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HINDU LAW — 
Mother. 


Minority and gnardlanship — 


The mother continues to be the natural 

guardian of her infant son. even after her re-marri- 
age if the infant son lived with her. {Shah and 
Crump, JJ.). BbWJI TaAKiRAM PATIL v. HEil- 
BAJ SADURAM. 75 I.G. 561 = A.I.R. 1923 Bom. 213. 
Right to gttardianship—ifot lost by re-mar- 
riage of mother. 

A Hindu widow, who is allowed to re-marry by 
the oustom of her caste, does not, on ra-marriagO| 
lose her right of guardianship of her minor son. 
{Prideaux, A.J.C.). SSASU v. MOHfDIN. 

63 I.C. 397 = 4 N.L.J. 80. 
— Minority and gnardianship— Powers of. 

The powers of a cZe facto guardian are the 
•same as those of a lawful guardian under the 
Hindu Law: A.I R. 1928 Had. 226; 33 Had. 1125 
and 12 O.L.J. 585, Foil. {Devadoss and ifackay, 
JJ.). ALAaUMPERUMACi K.iRADAYER V. ViNA- 
TAGATHAUilAL. 117 I.G. 731 = 29 M.L.W. 6= 

A.I.R. 1929 Mad. 110=55 M.L J. 861. 


Guardian cannot bind minor's estate with per- 
sonal covenant to sell even for necessary purposes. 

The Full Bench case in 42 Had. 185 means that 
so far. and only in so far, as the contract by the 
{guardian embodies the personal Hindu Law lia* 
bility of the minor, it is enforceable against the 
minor and in so far as it goes beyond it, comss 
under the general rule that a guardian cannot 
biod'his ward by a personal covenant. 

Hindu Law does not compel a minor to discharge 
' debts for necessary purposes by contracting to sell 
his property; it merely compels him to discharge 
•who debts; it does not lay down the method in 
which he shall discharge or restrict him to any 
one method; it is not concerned with what method 
ihe adopts provided the debts are discharged and 
'therefore a guardian of a Hindu minor cannot bind 
his award by a personal covenant for sale of the 
minor’s estate though contracted for necessary pur- 
,'poBea so that specific performance of the contract 
imay be decreed against the minor: A.I.R. 1924 
Mad. 863, Reversed ; i2 Mad. 185 (F.B.), Expl.; 
15 Cal. 8 (P.O.). Disf.; 18 Mad. 415, Diss. from; 
39 Cal. 232 (P.O.). on. {iV'allace and Thxru- 
venkatachariar, JJ.). RAMAKRISSNA v. OHIDAU- 
BABA. 108 I.C. 282 = 27 M.L.W. 322= 

1928 M.W.N. 185= A.I.R. 1928 Mad. 407= 

54 M.L.J. 412. 

Liability of minor for contracts by guardian 


explained. 

Thiruvenkatachariar, /.—As regards the powers 
of a natural guardian of a minor to deal with the 
minor’s estate and bind the minor by his contracts 
the following propositions are well established ; 
(1) the guardian may in case of necessity sell or 
'mortgage his ward’s property to the extent of such 
necessity ; (2) the guardian may also without 
charging the estate contract loans for necessary 
purposes which he could not otherwise meet ; the 
term “necessary purposes’’ being understood as 
-comprising all that is necessary to meet the wants 
of the minor and of other members of the family 
who have claims either against him personally or 
against hie estate. The creditor in such oases can- 
not enforce the claim against the minor personally, 
hut may enforce it against his properties ; and 
/3) the guardian cannot enter into any covenants m 
the name of the ward so as to impose a personal 
liability upon him. {Wallace and Tkxruvenkata- 
chariar, JJ.). RAMAKBISHNA v. 

108 I.C. 282=27 M.L.W. 322=1928 M.W.N.185= 
A.I.R. 1923 Mad. 407=54 M.L.J. 412. 


HINDU LAW — Partition — Aocounts— Absenoo 

of fraud. 


-There is no distinction between the expres- 
sions ‘manager’ and 'de facto guardian’, because 
both as a matter of fact do guard, manage or ioolc 
after the interest of the minor as regards his per- 
son or property, or both. {Kxnkhede, Offg. A. J. C.). 
PUNJABRAO V. RAMAKRISHNA. 96 I. C- 533 = 

9 N. L. J. 70= A.I.R. 1926 Nag. 332. 
guardian of Hindu infants is not authoris- 
ed to carry on trade embarking the minor’s pro- 
perty in the business in order to liquidate family 
debts. Minors do not become partners by virtue of 
any contract of partnership made by their guardian. 
{.ibdur Rahim and Saiasiva Aiyar, JJ.). Vbnkata- 
SURYANABAYANA v. A. R4.MAY7A. 62 I. C. 802= 

1921 M.W.N. 100 = 13 M L.W. 331 = 
A. I. R. 1921 Had. 98=40 M. L. J. 133. 


—Minority and guardianship— Who can be. 

-- — .Iftnor widow^Nearest sapinda of husband ij 
preferred to her father. 

If a Hindu female becomes a widow when she is 
a minor, the eldest among the nearest sapindas of 
her husband becomes her guardian in preference 
even to her father or other paternal relations : 

16 Cal. 584 ; 2 Hay. 195 ; 8 B. H. C. A. 0. 31 and 

17 Cal. 298, Rel. on. {Devadoss and Ifackay, JJ.). 

ALAGDMPEROMAL KABAYALAB V. VlNAYAGA- 
THAMilAD, 117 I. C. 731 = 29 M.L.W. 6= 

A.I.R. 1929 Mad. 110=53 M.L.J. 861. 
'The ordinary rule of Hindu law as stated in 
the text books is that no relation except the 
parents is entitled as of right to the guardianship of 
a minor and that failiog the father and mother 
another relative mu$t derive his authority from the 
Courts. {Campbell, J.). GHANDDLAL t>. MUKANDI, 
87 I.G. 49=26 P.L.R. 120= A.I.R. 1923 Lah. 993. 
—Partition. 

Accounts. 

Agreement. 

Alienation. 

Award. 

Burden of proof. 

Custom. 

Daughters. 

Declaration of intention. 

Division in status. 

Effect of. 

Equities. 

Evidence of. 

Father. 

Female sharer. 

Institution of suit. 

Minor. 

Partial partition. 

Provision. 

Re-openittg of. 

Re-union. 

Right to. 


Shares. 

Subjeet-matter. 

Suit for. 

Miscellaneous. 

•Partition— Accounts— Absence of fraud. 

iVo accounting for past transactions. 


In an ordinary suit for partition in the absence 
£ fraud or other improper conduct, the only 
ccount the manager is liable to render is as to the 
listing state of the property divisible. The par- 
ies have no right to look back and claim relief 
gainst past inequality of enjoyment of the mem- 
ets or other matters: 43 Oal, 459, Foil. {Courtney- 
•errell, O.J. and Kulwant Sahay, J.). JTOTIBATI 
. LACHHUESHVYAE. A.I.R. 1930 Pat. 260. 


a406 


OIVIL. OHMINAL AND BEYBNUB 


U06 


tHIHD0 L&W ^Partltloa — Accoants^Absenoe 
of fraad. 

— ' -Manager is not liabls lo pay interest on 
savings from income till date of decree. 

In ordinary suit for partition where no fraud or 
dmproper conduct is alleged against the managert 
he is not liable to pay interest on the savings from 
income, bonds realised, savings withdrawn from 
Bankers, from the date when savings were made or 
bonds realised and savings withdrawn nor from the 
date of inotitution of the suit for partition but only 
from the date of decree. {Conrtney-Terrell, G. J. 
■and Eulwant Sahay, J.). jyoTrBA.Ti ti. LACHH- 
ME8HWAB. A.I.R. 1930 Pat. 260. 

Manager ts not liable for barred debts. 

No relief can be granted against the manager in 
respect of barred debts in the absence of fraud or 
'dishonesty on his part. {Courlney-Terrell, G.J. and 
Zutwant SaJuiy, J.). Jyotibati v. Lachbmesh* 
TTAB. a. I. R. 1930 Pat. 260. 

Manager need only account for existing state of 

properiy^Subseguent to suit for partition, he must 
elricUy account. 

In an ordinary suit for partition, in the absence 
of fraud or other improper conduct, the only 
account the karta or manager is liable for, is as to 
^he existing state of the property divisible, and the 
parties have no right to look back and olaim relief 
against past inequality or enjoyment of the mem- 
bers or other matters. In the absence of any proof 
of fraud what the Court has to proceed upon is the 
assets of the family as they existed at the date of 
the suit ; hut subsequent to the date of the suit, 
the parties become only tonants-in common or co- 
sharers and therefore the karta is strictly bound 
diO account for all receipts and expenses and can 
take credit only for such expenses as have been in- 
curred for the benefit or necessity of the estate, 
atud the net income after deduction of such expen- 
ses will have to be divided equally between him 
*nd the plaintiff : 43 Cal. 469. iJel. on. (CoiUts’ 
Trot^, 0,J , and Sundaram Chetty,J. and after' 
wards Srinivasa Aiyangar, J.). 8 BI Ranqa 
' a?HATHAOHARIAB t>. SBINIVABA THATHACHARIAB. 

10* I.C. 472=30 Had. 866=26 M.L.ff. 125= 
30 H.L.T. 23*=A.LR. 1927 Had. 801= 

83 M.L.J.189. 

-Accounts-to be suhmUtei by the Manager is of 
dM exxstmg assets on the date of parUtion^Propriety 
■of P<ist transactions cannot be questioned. 

® oo-patoener seeking partition is en- 
<titled to is an account of the property which exists 
at the date of the partition or at the date when 
•owing to demand for partition there had been a 
severance of status. The manager being the account- 
ing party has to file an account as to the ptoper- 
'ties avaiUb e for partition. But the other members 
of the family are not bound to accept the statement 
•of the mnager and it is the duty of the Court to 
-try to discover what properties do really belong to 
4he family. Any member also is at liberty to show 
ttat the expenditure which the manager says has 
been mourred has not been incurred or that savines 
mave not been entered into account. But the 

enquiry into the existing 
^assets and that the head of the family oaunot be 

P*®P“®ty -of his past 
teaneaotions except m case of fraud, misappropria- 

•Won or gross reoklese waste. {Spencer and Kumara' 

Tammibbddip. 

ITADIBULLI GANOIBBDDI. 70 I.O. 337s 

I *B Had. 261=16 H.L.V BSa 

80 323=A.I.R. 192“Mad:286= 

4aH.L.J.670, 


HINDU LAW— Partition— Accounts— Mani^CB. 

Manager's duty to account « only on the basis 

of what is available for partition. 

In an ordinary suit for partition, in the absanoa 
of fraud or other improper conduct, the only 
account the Karta is liable, for, is as to the exist- 
ing state of the property divisible; the parties have 
no right to look back and claim relief against past 
inequality of enjoyment of the members or other 
matters. But the Karta is the accountable party 
and the enquiry directed by the Court must be 
conducted in the inanaer usually adopted to dis- 
cover what in fact the property now consists of, 
not what the Karta says it is. {Mookerjee and 
Panton, JJ.). Nibaran Chandra v. Nirupama 
Debi, 69 I.C. *76=34 C. L. J. 883= 

26 C.W.N. 517= A.I.R. 1921 Gal. 131. 

Manager is liable to account for assets as tJxey 

existed at time of partition. 

A Hindu manager is not responsible for the 
manner in which he has disposed of the family in- 
come in the past, except in the case of a fraud os 
misappropriation, but when a partition is demand- 
ed he cannot evade his liability to give an account 
of the assets of the family as it existed at the time 
of partition. The parties are not bound to accept 
the statement of the Karta as to what the properties 
consist of, and the manager is the accountable 
party and the Court can order an account to be 
taken: 43 Cal. 459, Bsf. {Phillips and Krishnan, 
JJ.). K. Kbistnayya V. K. Gubavayya. 

70 I.C. 1*3= 1* H.L.W. 668= 
1921 H.W.N. 742= A.I.R. 1921 Had. 443= 

41 H.L.J. 503. 

—Partition —Accounts— Agreement. 

" "•Agreement to maintain separate accounts does 
not necessarily show agreement to debit atnounts in 
partition. 

The mere fact that a certain agreement was coma 
to, that accounts should be opened in the name 
of eaoh of the oo-paroeners in which ^e separata 
expenditure of eaoh co-paroeaer, should ha anter- 
ed, does not show that it was also agreed that the 
amounts should be debited in partition, because it 
might well be that it was, thought advisable to 
keep the aooounts in this way, just to show whe- 
ther the enjoyment during the state of non-divi- 
sion was fair, as between the patties. {Wallis, C.J, 
and Hughes, J,). h. VABADA Raqhavuh v, 
L. Venkata Ramayya. 61 I.O. 772= 

13 H.L.W.262=A.I.R. 1921 Had. 542. 
— ^Partition — Accounts— Excluded oo-sharer. 

•Excluded member is entitled to tnesne projUs, 

There is no absolute rule that in a partition 
suit eaoh and every olaim for mesne profits ia neoaa- 
sarily unsustainable. Where plaintiff was excluded 
from the property the olaim clearly lies • 
82 Mad. 271 ; 44 Bom. 179, Dist, • 7 Mad. 664* 

532, Appr. (Firidiat/! 
Offg. J. C.), NlEiKANTH v. GAJANAN. 92 I.O. 364= 

B ^ 1923 Nag. 243. 

—Partition— Aoeounts—Uanagor. 

— ■ ' Manager is not aocountable for rents and pro- 
fits but is bound to keep proper accounts. 

The manager of a joint Mi takshara Hindu fami- 
ly 18 not aooouatable for the rents, issues and 
profits, which came into his hands during his 
management of the properties as manager. But 
he is still bound to keep true and oorreot aoeounto 
and to share the savings eflaobod from the inoome 
of the properties : A.I.R. 1921 Pat, 487, Rrf. on. 
^ourtney-Terrell, O.J, and ATulioaHt Sahay J\ 

JYOTIBATIo, LAOHHMBSaWAB. V* 

A.I.R. 1930 Pat, 260 e 
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HIMDU LAW— Partition— Accounts— Manager. 

Pla intiff can demand accounts to ascertain the 

amount of savings available for partition. 

A member of a joint family, in asking for an 
account in a partition suit, cannot object to the vari- 
ous items of past expenditure by the karta, but he 
can call for an account for the purposes of ascer- 
taining how much was saved each year out of the 
income so that it may be at the disposal of the 
joint family for partition. (Mullich, J.). SiTA Ram 
u. Hanuman Prasad. 100 1.0.632= 

8 P.L.T. 1« = A.I.R. 1927 Pat. 413. 

"Manager' s liability to account — Capital monies 

traced intohxs hands miut be accounted for. 

A managing member is not bound to give a gene- 
ral account of his dealings and in the absence of 
fraud or misappropriation the managing member 
cannot be called upon to justify his past trans- 
actions : the manager is not bound to keep general 
accounts and co* parceners cannot complain if the 
manager in his discretion favours in his expendi- 
ture one of the co- parceners at the expense of the 
others. In this matter there is no difference be- 
tween the position of an infant co*parccner and 
another. In respect of assets proved to have come 
into the bands of the manager, he has to account. 
It is not enough for him to say that he has no 
longer got those assets. Once it had been proved 
that the assets came into his hands, the co-parce- 
ner is not required to prove that they remained in 
his hands at the date of the partition. Capital 
monies proved to have come into the bands of a 
manager must be considered as available for pirti- 
tionin the absence of some evidence showing what 
has happened to them: 82 Mad. 271; 41 M.L.J. 503, 
Foil. (Schwabe, C. J. and Waller, J.). OFFICIAL 
ASSIGNEE OF Madras v. N. Rajabadar Pillai. 

78 I.C. 536=1924 M.W.N. 192= 
19 M.L.W 597 = 34 M L.T 341 = 
A.I.R. 1924 Had. 458 = 46 M L.J. 145. 
Manager liable to account for profits subse- 
quent to suit. 

In a partition suit the plaintiff is not ordinarily 
entitled to claim an account of past profits but he 
is entitled to have an account taken of the profits 
of the properties subsequent to the date of suit. A 
member of a Hindu family suing for partition and 
for the profits of his share U really suing for an 
account of the profits received by the person in 
possession so that the proceeds received by the 
latter which are also divisible property, may be 
divided and his share therein also given to him. 
Such profits awarded to him is not awarded as 
mesne profits received by a person in wrongful 
possession but as appurtenant te the plamtiB s 
right in his share of the lands. iOldfield and 
Venhatasubba Rao, JJ.). T. Ramaswami AlYAR 
V. T. SUBRAMANIA AlYAR. 74 I. C. 804- 

16 M.L.W- 297=46 Mad. 47 = 
A I.R. 1923 Mad. 147 = 43 M.L.J. 406. 

— Partition -Accounts— Mesne profits. 

Manager cannot be called upon to render 

account for the suit period. 

Mesne profits cannot be claimed by oo-parMne s 
for the period between filing a partition suit and 
the passing of decree therein ; the manager of a 
joint family is not obliged to keep accounts of the 
family property immediately the suit for partition 
is tied Although there U a 

from the date of the suit it does not toUow that 
the family property does not remain - r 

actually divided: 44 Bom. 179. Bel. on\ 15 ^L.R. 


HINDU LAW — Partition^Acoounts— Past trana- 
actions. 

impeaching alienation by manager^ 


Mesrie profits before suit cannot be granted against 
alienee. 

It is not usual to allow mesne profits before suit, 
in suits for partition agaiust managers of joint 
families and unless it is shown that there was no 
necessity for the sale as a whole, the purchaser froDa. 
the manager should not be made to account for the 
profits which the family might have received if 
they had retained possession of the property. 
{Schwabe, C. J.). Meenatohi AYYAN V. Ranqa 
Charlu. 1922 M.W.N. 719= 

A.I.R. 1923 Had. 120=16 M.L.W. 595. 

Mes7ie profits cannot be decreed in the absence 

of exclusion. 

In a suit for partition between one brotherand- 
the auction-purchaser in execution of a decree 
against another brother, the auction purchaser will 
not get mesne profits unless it is sbowu that he 
was obstructed in taking possession of any part of 
the joint property. {Kotval, A.J.C.). Ram Nath 
V. SlTARAM. 74 LG. 81 = 19 N.L.R. 147= 

A.I.R. 1923 Nag. 288. 

—Partition— Accounts— Mode of taking. 

'Propriety of expenditure by manager cannot 
be questioned. 

It is not open to any member of the family to 
assert that any particular item of expenditure 
incurred by the manager was improper. What can 
only be shown is that no such expenditure was in 
fact incurred. The propriety of the expenditure 
cannot be questioned by any member of the family. 
{Courlney-Terrell, C. J. and Kulwant Sahay, J.). 
JYOTIBATI V. LACHHMESaWAB. 

A.I R. 1930 Pat. 260. 

Account to be ordered w of assets and liabilities 

as on date of plaint. 

An account in a partition suit is an account of 
the assets and liabilities of the joint family, as 
they existed on the date of the plaint. What has 
to be ascertained is what are really the assets of 
the joint family and if any of the co parceners has 
attempted to misappropriate any of the joint family 
property by putting it in the name of third parties, 
or otherwise, it may still be followed and made 
available for division. But it is not the case that 
disproportionate expenditure by any co-paroenor in 
the past is a matter, which can be taken into- 
account, when a partition in being efieoted. (TTnZfis, 
C.J. and Hughes, J.). L. VABADA RaohaviaH 
V. L. Venkata Ramayya. 61 1. C. 772= 

13 M.L.W. 262= A.I.R. 1921 Mad 542. 

—Partition— Accounts— Nature of. 

Object is only discovery of property liable for 

partition. , 

The nature of account which a manager is liaoie 
to render is unlike that required of a trustee and 
the object of taking accounts is to discover what 
are the joint family properties liable to ^ P*“J* 
tioned : A.I.R. 1930 Pat. 1 ; A 1. R. 1921 Pat. 487,. 
Foil {Courtney-TerreU, C.J. and Kulwant SaJuiy, 
J.). JYOTIBATI 

— Partition— Accounts —Past transactions. 

—Hot ordinarily ordered. 

In a partition suit the Court will not, except in 
special circumstances, order an account to {akea 

of psst transaotiona. Where it ‘a 

predicate how much will ultimately be r al.zei 

Mt of the outstanding debts, ®"®“'.™Mtn*hit 
the plaintifi a declaration that he is entitled to nia 

proportiSnato share of whatever may be reoovered. 
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HINDU LAW— Partition — IcconntB— Presump* 
tlon. 

Any property acquired by a member with his own 
money after the passing of the preliminary decree 
for partition would not be liable to partition, but 
when, it is shown that he possessed ancestral 
funds from which such property could be acqnired, 
it lies on him to show that these funds were not 
employed for the purpose. If he fails to discharge 
this burden, it must be presumed, that the pro- 
perty was acquired with money belonging to the 
joint family, and it is, therefore, liable to parti- 
tion. (Broadway and Brasher, JJ.). Lachhman 

Das v. Nanak ohand. 70 I. c. 8io= 

3 P.W.R. 1923=A.I.R. 1923 Lah. 20. 

“Partition— Accounta— Presumption. 

Presumption is that Government demands 

regarding properties must have been paid and 
expenses on this account must therefore be deduct- 
ed. (Courtney' Terrell, C. J. and Kulwant Sahay, J.). 
Jyotibati V . Lachhmeshwab. 

A.I.R. 1930 Pat. 260. 

— Partltlon—igreement. 

By an unregistered deed of 1908 a father of 
joint Hindu family purported to make a division 
between himself and his minor sons. The minor 
sons brought a suit in 1912 for a declaration that 
they continued as members of an undivided family 
and that the partition deed was fraudulent and not 
binding on them. The suit, however, ended in a 
compromise decree in 1914 under the terms of which 
the properties were divided, 

Hsld, that the suit, when instituted was a suit' 
for deolaratioo and therefore not a suit for parti- 
tion at all, 

Seld, further : that the partition was eSeoted by 
the compromise decree in 1914. (Coutts Trotter, 
C. J. and Walsh, J.). Dobaibwami Nadan v. 
Nagasami NAICKEN. 121 10.863= 

A.I.R. 1929 Uad. 898. 

Deed— Oonstmotion— Partition-deed between 

father and son providing that if either should fail 
to pay debts allotted to him uoder the deed, and 
thereby caused loss to other, it should be collected 
from property allotted in parti tion—Fatber paying 
debts allotted to son can get personal decree against 
8on: 33 M.L.J. 58; A.I.R. 1924 All. 105, Dist.‘ 
28 Mad. 441; 36 Mad. 848 and 34 Mad. 479, Bel. on. 
(Odgers,!.). RAMASAMI AYYAR v. DORAISAMI 
Ayyab. 114 I.C. 226= A.I.R. 1929 Had. 137. 

Partition suit -Compromise^!/ all parties to 

the action should join, 

A compromise of a partition suit is not neces- 
sarily ineffectual because every party to the action 
does not join in it. It is undoubtedly true that in 
some oases there may not be a valid and lawful 
compromise unless all the parties join in eSeoticg 
it; bntesoh case must depend upon its own facts. 

Where one member, on receiving a certain sum 
of money goes out of the family altogether and the 
property then belongs to the remaining members 
such a oompromise is a valid and lawful oompro- 
aise. (Venkatasubba Bao, J.). Thibuvbnqada v 
Thangavblu. 1081.0.221= 

. A.I.R. 1928 Had. 594. 

— btep-mother gtvm a share for maintenance— 

Nature of estate in the share. 

^imafade, when an arrangement is come to by 
which the step-mother is to receive a sum for main- 
tenance the presumption would be that in no oase 
could an absolute Interest be Intended to be 
conferred. But a presumption of this kind must 
yield to other circumstance that the lady was being 
made responsible for a definite share of the debts 

D. D. VoL. m— 89 k 90 


HINDU LAW— Partition— Alienation. 

which bad been inouned by her late husband; 
when such a transaotion has stood for a very long 
period of time, it would not be disturbed. (Lord 
Shaw.) SAHIB RAI V BHAFIQ AHMAD. 

101 l.G. 426=4 O.W N. 534=1927 H.W.N 490= 

26 M.L.W. 82=31 C.W.N. 972= 
A.I.R. 1927 P.C. 101 = 93 M.L.J. 507 (P.C.). 

Partition suit by blind co-parcener compromis- 
ed by recognising hxs title — Agreement is conclusive. 

Where in a partition suit the defendant pleads 
that plaintiff is not entitled to any share as he is 
congenitally blind, but the defendant does not 
proceed with the trial of the issue and enters into 
an agreement with the plaintiff by which the 
dispute is settled and one of the conditions of which 
is the recognition of the plaintiff's title by the 
defendant, the agreement la binding on the defen- 
dant and bis descendants and is conclusive of the 
plaintiff's right to share in the joint property. 
(Lindsay and Eanhaiya Lai, JJ ). BUDH SAGAR r. 
BISHDNSAHAI. 86 l.G. 954=47 All. 827= 

23A.L.J. 141= A.I.R. 1925 All. 366. 

— Partition— Alienation. 

Co-pareener*s right to mortgage challenged — 
Bis long silence raises presumption of absence of his 
claim. 


AjbuuuBuvtme oannoc run against a olaimto 
partition joint family estate unless there has been 
definite ^olusion, yet the fact that when a oo-par- 
oener’s right to mortgage was ohallenged 14 years 
prior to suit and he took no steps, strongly suggests 
that at that time when evidence might have been 
mote readily available he had no great faith in the 
value of his claim, (Lord Buckmaster.) ANNa- 
MAIiAI OHETTY V. Subramanun Ohbtty. 

118 I.C. 897=49 C.L J. 93=1929 M-W N. 39= 
29 M.L.W. 91=6 O.W N. 104=1929 A L J 9= 
31 Bom. L.R. 260=33 C.W.N. 435= 
10 P.L.T. 283=A.I.R. 1929 P. C. 1 = 

66 H.L.J. 499 (P.G.). 

; — Order vesting insolvent's property in OflSoial 

Assignee is not analogous to attachment. (Phillips, 
Offg.C.J., Bamesam and Badhavan Nair, JJ) 

Ofpioial Absignbb, Madras v. Ramaohandba 
112 LG. 541=51 Had. 417=1928 H W.N. 294= 
28 M.L.W. 109= A.I.R. 1938 Had. 785 = 

95 M L.J. 178 (P.B.). 

Prior alienation by co-parcener— Co-pareener 

cannot insisf that the part sold must go to his vendee 
If there are numerous items of property and if 
the joint family consists of a la^e number of 
members, it would not be proper foe any member 
to alienate any speoifio item in favour of a stran- 
ger and insist upon that item being oonvev* 
od to his vendee. Whether It is an aotual 
sale, or contract of sale, the question, whe- 
ther the vendee or one who has oontraoted to buv a 
speoifioitem of the joint family property should 
be given that item would depend upon the oiroum- 
stanoes of oaoh oase. (Devadoss, J.). Vbnkata- 
BAMAYYA l>. RAGBAVALU. 85 I 0 10S4— 

21 M.L.W. 68=A.1.R. 1925 uid 49a’ 
A sale by father after the separation in 
status betwe^Wm and his adopted son oannob 
bind the son to the extent of the son's share. (Ra?ne- 
sam and Jackson, JJ.). VENKATA SbshWma 
o. APPA RAO. 80 LO. 79=20 M L W. 181- 

... . 1928 Had. 

r D^***!^ ^omeo-parcener must sue for parti 
^Purchased property might be allould to 


4 
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HINDU L&W-Partitlon— Alienation. 

Tho purchaser of an unascertained share of 
joint family property must bring a suit for parti- 
tion in which the whole of the joint family pro- 
pf'rty should be included and all necessary parties 
joined. In a suit of that nature the Court in mak- 
ing the partition would endeavour to give effect 
to the alienation and so to marshal the family 
property among the co-parceners aa to allot that 
portion of the family estate or so much of it as 
may be just, to the purchaser : A. I. R. 1922 
Bom. 187; A.I.R. 1922 Bom. ilZ, Foil. {Baker, 
J.C.). NARAYAN tJ. Dhuda BAI. 92 I.C. 683 = 

21 H. L. R. 38= A.I.R. 1925 Nag. 299. 

A member of a joint family by purporting to 

alienate his own share does not effect separation. 
{Dalai and Simpson, A. J.Cs.). DWARK PR.ASADv. 
Ram Debi. 77 I. C. 329=10 O.L.J. 360= 

27 0 C. 140= A.I.R. 1924 Oadh 120. 

Alienee should be given the portion sold to hint 

by allotting it to his vendor. 

A purchaser from one member of a joint family, 
of a property, can enforce the sale only by a parti- 
tion of the entire family property and if in 
such partition the property sold, can, with 
due regard to the interests of the other sharer, etc., 
be wholly allotted to the vendor's share, the pur- 
chaser will be entitled to the whole property which 
the vendor professed to convey to him. In other 
words, the alienee will be decreed the possession of 
the specific property purchased by him, if that can 
be done, without substantial injustice to the other 
members and no co-parcener has a right to insist, 
in the absence of proof of such injustice, on his be- 
iog given on division a share in the alienated item; 
25 Mad. 690; 38 M. 684, Appl. {Schwabe. C.J. and 
Wallace,!.). BEEVi AMMAL v. Radhakrishna 
Iter. 72 I.O. 81 = 17 M.L.W. 332 = 

32 M.L.T. 263=1923 M. W. N. 202= 
A.I.R. 1923 Mad. 467=44 M.L.J. 309. 


Alienee of part suing the alienee of the whole 

of the property for partition— Suit, if lies. 

The purchaser of an unascertained share (in a 
joint family property) cannot insist upon the 
possession of any definite piece of property. The 
remedy of the purchaser lies in a suit to have that 
share and interest ascertained by instituting a 
suit for general partition in which the whole of 
the joint family property should be included and 
all necessarv parties joined: Pandu FiOtoji v. 
Ooma Ramji.'^S B. 472. In a suit of that nature 
the Court in making the partition would endeavour 
to give effect to the alienation and so to marshal 
tho family property amongst the co parceners 
as to allot that portion of the family estate, 
or so much of it as may be just to the purchaser”: 
11 B. H. C. R. 76. When however, it has been 
proved that the whole of the family interest in the 
property has been disposed of by joint action be- 
tween the members of the family or by separate 
action against which no dispute has been raised, 
then an action for partition between strangers in 
respect of a particular item may be allowed in the 
nlainest of cases. {Macl€od,C.J. and Coyajee,!.). 

iqHRAPPA Ganappa Hegdb V. Krishna Putta 
Shankar TTegde. 67 I.C. 833=46 Bom. 925— 
24 Bom. L.R. 428=A.I.R. 1922 Bom. 413. 

Decree against family properly and separate 

properly of a co-parcener— Co parcener's pro^rty 
earned after separation cannot be proceeded against. 

Where the docroe was against the joint family 

property including the separate property of a wr- 

t-iin member of a joint family and the member 
quitted the family; 


HINDU LAW-*Partitlon— Barden of proof. 

Held, all of his property that remains liable for 
the satisfaction of the decree Is (1) bis share in the 
joint family property, (2) his separate property such 
as it was up to the date on which he quitted the 
family. His separate property acquired after he 
quitted tho family is not and never was joint fami- 
ly property. {Le Ro'^signol and Campbell, JJ.). 
Gokul Chand V. TIukam Chand Natho Mal. 

63 I.C. 731 = 3 Lah. 14= A.I.R. 1922 Lah. 84. 

Suit against father by sons— Alienees from 

father included so as to set aside aliena'ions — When 
alienee is entitled to a return of his purchase money. 

In suits for partition between sons and their 
father in which alienees are joined for the pur- 
pose of setting aside the father's alienations of the 
joint family property, the setting aside of the alie- 
nations cannot be made conditional on the refund 
by tho sons of the moneys paid to the father in con- 
sideration of the alienations on the ground that 
the father becomes liable to make such a refund 
on the setting aside of the alienations and that bis 
sons at the same time incur a pious obligation to 
discharge the li.ability. The setting aside of such 
alienations can be made conditional on the refund 
to the alienees of such part of the consideration as 
is shown to have been advanced by them for neces- 
sary purposes, including in that terra the discharge 
of the father’s debts antecedent to the alienations 
in discharge of which the son's shares have been 
brought to sale by reason of their pious obligation 
^to discharge their father’s debts, and a similar 
equity would be recognized if it were shown that 
the purchase-money has been carried to the joint 
family assets, but the setting aside cannot be made 
conditional on the refund by the sons of the con- 
sideration for the alien.atioDS paid by the alienees 
to the father. (Wallis, C. J. and Seshagiri Aiyar, 
J.). SREENIVASA AIYANGAR V. kdppdswami 
AITANGAB. 64 I.C. 698=44 Had. 801 = 

14 M. L. W. 78=1921 M. W. N. 630= 

A. I. R. 1921 Had. 447. 

—Partition— Award. 

■ -‘Award granting extra sum to eldest brother is 
not invalid. 

An award is not illegal within the meaning of 
para. 14 (c) of Sob. II of Civil Procedure Code, 
simply because the arbitrator to whom Hindu bro- 
thers have referred a dispute as to partition has 
allowed the eldest brother a certain sum of money 
in excess of his share in consideration of his 
having to care for and to educate his younger 
brother for many years. But the sum awarded to 
the eldest brother in such a case cannot be called 
Jeshtabhagam. {Krishnan and Waller, JJ.). Vai- 
THINATHA AlYABn. SUBRAMANIA AIYAB. 

78 I.C. 238=A.I.R. 1925 Mad. 301. 


-Partition— Burden of proof. 

Plaintiff to prove that property is joint. 

The burden of proving in an action for partition 
if joint family property that any particuUr item of 
jroperty is joint, primarily rests upon the plaintiff. 
Circumstances no doubt may readily cause the 
)nu8 to be discharged, but where this has not 
jeen done and in the face of direct evidence ac- 
cepted by the High Court, Privy Council is not at 
iberty to speculate as to alternative possibilities. 
Lord Buckmaster.) ANNAMALAI CHETTY v. SUBEA- 
klANIAN CHETTY. 113 I.C. 897=49 C.y • 93- 
1929 M.W.N. 39=29 M L.W. 91 = 6 O.W.N. 104= 

1929 A-L.J. 9=31 Bom. L.R. 280- 
33 C.W.N. 438=10 P-L.T. 283= 
A.I.R. 1929 P.C. 1=86 M L.J. 435 (P.C.). 
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HIHDU L&W— Partition— Barden of proof. 

Divided memhir suing for declaration of title 

•io his share — Plaintiff to prove the suit is within 12 
Spears of partition. 

la a salt by a Hinda for a declaration of his 
title to a one half-share in certain property, it 
was oonunon ground between the parties that there 
was no joint family on the date of the suit. It was 
also admitted by both parties that forthe last eight 
-or nine years they had been living and messing 
separately. According to the plaintlS every joint 
family property had been divided between them 
except the property in dispute. Bar of limitation 
'was pleaded in defence. 

3eld, that the lay on the plaintiS to prove 
the point of time at which the status to the joint 
family broke and that the alleged partition by 
which his one half-share to the property was de- 
termined did take place within twelve years im- 
■mediately preceding the institution of the suit : 
A. I. B. 1926 P. C. 132 and A.I.R. 1926 All. 453, 
Ezpl. e,nd Rel on. {Wazir Hasan and Baza, JJ.). 
SabJOO PBASAD V. DEO DAT LaL. lOS I.C. 410= 
4 O.W.N. 958= A. I. R. 1927 Ondh 499. 

Where the family is admitted to be separate 

-on the date of the suit, it is on the party that 
alleges that the acquisitions were made at a time 
when the family was joint, to prove that they were 
made; 3 Gal. 315 (P.O.), Foil. {KanhaiyaLal and 
■Boys, JJ.). PHATAP Nabain Sinqh V. Ram 
■ Eumab Singh. 9i I.C. 944=24 A.L.J. 513= 

A.I.R. 1926 All. 493. 

•—“Separation — Party alleging must prove. 

It is well-established law that those who allege 
that the members of a joint Hindu family had 
•separated must prove, unless it is admUted, that 
Ihere was a separation at some material timei A 
separation proved to have taken place at a time 
subsequent to the material time does ^ot shift the 
burden of proving seperation at the material time, 
•on the opposite party. (Sir John Edge.) Mt, BhaG- 
^ANi V. Mohan. Singh. 88 I.C. 385= 

29 C.W.N. 1037=23 A.L.J. 989=41 C.L. J. 691= 

, 22 M.Ii.W. 211=1929 H.W.N. 421= 
A.I.R. 1929 P.0. 132= 49 M LJ. 95 (P.C.). 

• —Congenital olindness—Proof of. 

The onus of proving that a party was oongeni* 
-tally blind so as to be excluded from a share in 
j^oint property lies on the patty asserting the 
same. (Lindsay and Kanhaiya Lai, JJ.). BUDH 
SaGABo. BISHUN SahAI. 86 I.C. 954= 

23 A.L.J, 141=47 All. 327= A.I.R. 1925 All, 366 

—Partition— Custom. 


Nattukottai Glietties — Custom as to Moopu and 

j Pain* Bhaga. 

Among the Nattukottai Ohetties inhabitine 
-seven villages in thi Madura Dietriot, Madras 
Presidency, there exist customs by which where 
a man marries a second wife in the life of the 
I'firet, the first wife is entitled to have some pro- 
perty set aside for her maintenance which would 
descend to her son if she had one, and is then 
-called and by wWoh the property is notio- 

naUy divided after the death of the father, one 
• moiety going to the sons of the first wife and the 
•other to the sons of the second. An agreement 
to the same efieot does not show that the custom 
-does not exist, (Lord Phillimore.) PalAniappa 
OHBTTIAE V. ALAGAN CheTTI. 64 I C 43fl— 

26 C.W.11. 417=18 M.L.tf 821= 

. 30 208= 48 l.A. 839=44 Had. 740= 

1921 6a7=A.I.R. 1922 P.C.mSI 

P/f, cannot he inferroi 

estate rema*nma und^^ik^^ *•- - - - - ■* 


for a ioiig ^iod'. 


HINDU law— P artition- Declaration oi Inten- 
tion. 

The fact that for a number of generations a parti- 
cular estate has remained undivided would not by 
itself show that this was on account of a family 
custom or tenure of the estate. The custom of 
impartibility must be strictly proved in order to 
control the ordinary Hindu Law of Property. Ex- 
clusive Managership is unknown to Hindu Law ao,d 
there must be clear arrangement to prove its exist- 
ence. {Dhobley, A. J. C,). KbishnA Bao v. NIL- 
EANTHA. 69 l.G. 800=18 N.L.B. 163= 

5 N.L.J. 25= A.I.R. 1922 Mag. 52. 

^Partition— Daughters. 

Life’estate catt be partitioned. 

The right of partition or separate enjoyment is 
a necessary incidence of co-ownership, whether 
permanent or temporary, and therefore daughters 
in joint possession of a life-interest in property are 
entitled to a partition of the property so as to enjoy 
their respective rights separately and conveniently 
but so as not to impair the reversionary rights: 
12 All. 51 (P.G.) and 33 AH. 443, Foil. {Abdul 
Raoof and J ai Lai, JJ.). MT. LORANDI v. MT. 
Nihal Devi. 99 1.C. 701= 6 Lah. 124= 

26 P.L.R. 759= A.I.R. 1925 Lah. 403. 
- “ I f destroys right of suf «ivors7»tp. 

By a partition deed two step-sisters who inherit- 
ed tJaeir father’s properties divided his immovable 
properties. It closed with the following words : — 
Henceforth the only relationship between us will 
be one offriendship and not of property," 

Held, that the parties intended not merely to 
give their present right to the properties but to ex- 
clude the right of succession by survivorship in 
case one of them predeceased the other. {Krishnan 
and Waller, JJ.), Rukuani AMMAL v. NARASIMHA- 
OHABIAR. 78 I.C. 173=19 H.L.V. 485= 

34 H.L.T. 29= A.I.R. 1924 Had. 696= 

46 U.L.J. 285. 

—Partition— Declaration of intention* 

rSale-deed by one brother to another^Appor- 

tionment of debts and properties therein-^Inienticn 
to xparate, 

in a previous suit brought for apeeifio perlormanoe 
of an agreement for sole of his property, the sale- 
deed executed through Gouct by a Hindu vendor in 
favour ol his brother, showed that some debts ware 
takoA AS binding on both brothers and others on 
vendor’s brother alone, ^nd that some items of 
property were to go to the heUs of vendor. 

■ Seld, th^t there was an uamUtakable iatantiou 
that the brothers should thereaftor be separate * 

8 Bom. 54, Baf. on ; 25 Mad. 690, Expl. and Dist • 
39 Mad. 265, Dist. ; A. I. R. 1916 P. 0. 101, Bef. 
(Ramesam and Jackson, J^J.). LAKSHMI AOHI v 
Nabayanasami. 83 Mad. 188=30 M.L.W 799 = 

Notice of intention to separate toithdraum^Na 

separation. 

Even where an unequivocal wish to separate is 
once declared by a nocioe, a separation will not be 
efieoted m law, if it be found, as a fact, that the 
intention was given up as the result of a subse- 
quent agreement of all the parties including the 
member demanding a separation, by which the 
notice was expressly or impliedly withdrawn- 

All. 416 and 

A.I.^. 1925 P.0. on; A.I.R. 1928 All. 4l9. rS 
{SJears, C.J. and 2€ukerji, /.). BA^BY BmAW 
iAI. ». BEW m 


it 
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HINDU LAW— PartUion—Dcclaration of inten’ 

tIOD. 

Partition— Test of— Intimation of intention to 

separate— Conduct as intention. 

To prove vfhether a joint Hindu family is separat- 
ed the test is whether there has been an un- 
ambiguous and definite intimation of intention on 
the part of one member of the family to separate him- 
self or to enjoy his share in severalty. If so, that 
has the eflect of creating a division in interest. 
That expression of intention may be by the institu- 
tion of a suit or by some express intimation, or may 
be inferred from a consistent long course of conduct. 

The members of a joint Hindu family lived 
separately and had their properties divided except- 
ing a particular property which was left undivided 
and for a large number of years the income of this 
property was divided in equal shares. 

Held, that the joint Hindu family separated as 
regards the interest in the property although no 
actual partition took place: A. I. R. 1924 Bom. 31; 
A.I.R. 1922 P.C. 201 ; A.I.R. 1916 P.C. 104. Foil. ; 
18 Bom. 611, Not foil. {Marten, C.J. and Murphy, 
J.). MULJI NABOTAM V. Hiralal Ramchandra, 

I21<I.C. 439=31 Bern. L R. 1067 = 

A.I.R. 1929 Bom. 424. 
— ■ Submission to arbitration — Separation effected. 

Submission by members of joint family, for 
partitioning their shares by metes and boutids to 
an arbitration, operates as a disruption of the joint 
status involving the conversion of a joint tenancy 
into a tenancy-in-common ; 35 All. 80 (P.C.); A.I.R. 
1916 P.C. 104 : A.I.R. 1917 P.C. 39 and A.I.R. 
1922 P.C. 353, Eel. on ; A.I.R. 1925 P.C. 49. Disf. 
(Z)as and Allanson, JJ.). BALMAKUND LAL v. MT. 
SOHANO KUERI. 119 I.C. 817=8 Pat. 153= 

10 P.L.T. 299= A.I.R. 1929 Pat. 164. 

— Unambiguous declaration of intention — FiUng 
of plaint, application for mutation, notice, reference 
to arbitration— Intention inferred from coquet— 
Benunciation of intention — No separation. 

Partition is the severance of the status of a joint 
family, which may be efiected by the exercise of 
individual volition indicating an intention to 
separate from the other members of the family. 

The said intention must be manifested clearly 
and unambiguously. 

The intention to separate may be established 
either by explicit declaration or from a uniform 
and consistent course of conduct of the party 
concerned or of other members of the family. 
The intention may be declared orally or in writing, 
and may manifest itself from the filing of a plaint 
for partition, from an application for mutation of 
names to the Tahsildar in specific shares with a 
view to separate enjoyment, from a written notice 
served upon the members of the family demanding 
a partition of the property, from an agreement 
executed by the various members of the family 
whereby the shares of the Individual members are 
defined with the object of securing separate enjoy- 
ment of the profits, or from an agreement of reference 
to arbitration for the partition of the property. 
Instances like these may be enumerated but cannot 
be exhausted. 

It is not necessary that there should be a con- 
sensus or agreement among the co parceners for 

the severance of status of a joint family. 

Where severance is effected by explicit declara- 
tion, the result is decisive, and the legal resuh 
cannot bo affected or controlled by the subsequent 

conduct of the parties. a , *.• 

In the absence of an explicit declaration, an 

Inferenoe in support of the intention may be 


HINDU LAW— Partition— Declaration of Inten' 

tion. 


drawn from evidence of conduct which will neces- 
sarily be different according to the varying postures- 
of each case. 

Where there is evidence of intention to separate,, 
this can only be annulled by clear evidence of the 
renunciation of such intention, and in some cases,, 
by consensus or agreement on the part of the mem- 
bers of the family to re-unite. 

Partition may also result from a definement or- 
ascertainment of shares with a view to separate 
enjoyment of property. 

The separation of one member of a co-paroenary 
is not necessarily a separation of the other mem- 
bers inter se : A.I.R. 1927 P.C. 224 and II. A. 55,. 
Dist.-, 31 All. 412 (P.C.); A.I.R. 1925 P.C. 49; 
26 A.L.J. 349; A.I.R. 1922 P.C. 201; 4 Cal, 434 and. 
A.I.R. 1926 Mad. 386, Discussed. {Sen and Niama- 
iullah, JJ.). Mt- Ram Kali w. Khamman Lal. 

Ill I.G. 33=51 All. 1 = 26 A.L.J. 857= 

A. I. R. 1928 All. 422. 


Separation — Unambiguous declaration of in- 
tention — How evinced. 

What may amount to a separation or what con- 
duct on the part of some of the members may lead) 
to disruption of the joiot undivided family and 
convert a joint tenancy into a tenanoy-in-commom 
must depend on the facts of each case. A definite 
and unambiguous indication by one member of in- 
tention to separate himself and to enjoy his share- 
in severalty may amount to separation, but to have 
that effect the iotention mast be unequivocal, and 
clearly expressed, and the intention to separate 
may be evinced in different ways either by ex- 
plicit declaration or by conduct, and it is for the- 
Court to determine whether the conduct of the 
parties showed that there is suoh an unequivocaL 
and explicit intention to separate : A. I. R. 
1927 Oudh 265, Bel. on. {Baza and Nanavulty, JJ.). 
Bbijleshabi Prasad v. Kashi Prasad. 

110 I. C. 886=9 0. W. N. 589= 


A I.R. 1928 Oudh 365. 

An agreement appointing a certain person to 
partition the joint family property of the parties to • 
a Hindu family and agreeing to accept the partition, 
made by the arbitrator is sufficient to effect a sever- 
ance in interest; A. I. R. 1922 P. 0. 353, Foil. 
[Muherji and Ashworth, JJ.). Pabshadi LAL t)» 
HUBDAS RAI. 101 I.C. 554 = 8 L R A. Rev. 130= 

A.I.R. 1927 All. 790. 
■Claim for share by one member— Subsequent 


\ppointment of arbitrators to partition properties — 

Severance of joint family. 

Where a member of a joint Hindu family govern- 
}d by the Mitakshara claims his share of tha 
family property and the members ol the family 
igree to appoint an arbitrator to partition the pro- 
perty among them, the claim and the agreem^ent • 
jffect a severance of the joint status of the family. 
What may amount to a separation, or what con- 
iuct on the part of some of the members may lead 

to disruption of the joint undivided family andf 
sonvert a joint tenancy into a tenancy-in common, 
must depend on the facts of 
k. I. R. 1922 P. C. 353 and 35 All. 80 (P. C.), Fdl. 
[Spencer, Offg. C. J. and ViswanatU Sastn, J.)j. 
PEBIASWAMI ». KANDASAML^ ^ 720^^ 

'Will by a co-parcener with consent of other co- 


•arceners makes him divided in status. 

{Obiter)— It a person who is a member of 
ided family wants to get himself divided, ho can. 
io so by singly making a statement in the wilL- 
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tlon. 


I want to get myself divided and want to execute 
this will.” So if a person who is a member of an 
undivided family leaves a will with the consent of 
the other co-parceners has become divided in status. 
'{Kiimaraswami Sosfri and Banieiam, JJ.). LAKSH- 
HAUMA V, SREEBAAiaLU. 104 I.C. 650^ 

A.I.R. 1927 Mad. 1066. 

Definite and unambiguous intention to sepa^ 

■rate by one member is sufiicient to effect separation — 
•Inference of intention from conduct. 

What may amount to a separation or what con- 
duct on the part of some of the members may lead 
'to disruption of the joint undivided family and 
convert a joint tenancy into a tenancy* in-common 
<must depend on the facts of each case. A defi- 
nite and xmambiguous indication by one member 
of intention to separate himself and to enjoy his 
ahare in severalty may amount to separation. The 
■intention to separate may be evinced in different 
ways, either by explicit declaration or by oonduct. 
If it is an inference derivable from conduot, it will 
1)6 for the Court to determine whether it was an* 
^uivocal and explicit : A.I.R. 1916 P.O. 104, Foil. 

Therefore, mere conduct, as oan bo based upon 
evidence of the nature of separate arrangements for 
dood, separate control of servants, the carrying on of 
separate business by a member does not oolleotive- 
ly establish separation where there is no evidenoe 
■upon which Court oan rely to establish anything 
the nature of a declared intention to separate : 
4 M.I.A. 137 (P. 0.) and 11 M. I. A. 75 (P. C.), Rel. 
•on. {Stuart, C.J. and Waeir Basan, J.), BiSHUNATH 
£AUB V. SHEO BAHADUB SlNQH. 104 I.C. 587 = 

4 O.W.N. 550= A.I.R. 1927 Oudh 265. 


"^Uneguivocal intention to separate is enough — 

'•Partition by metes and bounds is not necessary. 

Partition is a severance of joint status and as 
-suoh it is a matter of individual volition. All that 

is necessary to constitute a partition is a definite 

and unequivocal indication of his intention by a 
^member of a joint family to separate himself from 
-the family and enjoy bis share in severalty. Once 
a member of a joint family has olearly and un- 
equivocally intimated to his oo-sharers his desire 
'to sever himself from the joint family, his right to 
•obtain and possess bis share is unimpeachable, 
whether or not the oo-sharers agree to a separation 
and there Is an immediate severance of the joint 
^status. It is a mistake to suppose that there oan 
"be no partition until there is a division of the joint 

bounds : 11 M,I. A. 76, 
foU. {Waeir Hasan and Rasa, JJ.), BAHSroHAB o. 

MataDin. 98 I.C. 303=3 O.W.N. 849. 

Notice of intention to separate to other co-par- 
■ceners %s not necessary. 

For the severance of interest notioe to other co- 
■paroeners-of the intention to separate unequivo- 
oally expressed is nob a condition precedent. The 
eeparatlon is an act of individual volition and does 
not depend for its effect on the consent or agree- 
ment of the other co-parceners. A separation 
■nay tAke place even in the absence of other 
w-paroenets : 43 I.A, 161 ; A.I.R 1922 P.O. 201 • 
^.R. 1922 P.O. 358, Ref.; 44 I.A. 858, Rrf. on’. 

•{WMtr Hasan andNeave, JJ.). Mt. Raohohapali 
• n. Mt. Ohandrbsab. 78 I.C. 286=10 O.L.J. dOBs 

, 2T 0 C, 114= A. I. R. 1924 Oadh 252. 

^’—umiateralinteAUonnot communicated a not 
'fufficient to effect diotston in status. 

An agreement between all the oorpaToeners is 
“Js eatential to the ‘disruption of the joint status* 
separation, BO far as the separating membr 
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is concerned, is a matter of individual volition. 
The intention to separate may be evinced in 
different ways either by explioit declaration or by. 
conduct, and if it is an inference derivable there- 
from, it will be for the Court to determine whether 
the conduct or declaration was unequivocal and- 
explicit. Coupled with declarations or conduot, 
there must be a commuoication of iatention to the 
other members ; then alone a division in status 
would result. A document therefore, which merely 
ooutaina a declaration or affords evidence of oon- 
duct, does not of itself create a division in status* 
{Spencer and Venkatasubba Rao, JJ.). SabasWAT- 
AMMA V. P.\DDAY7A. 71 I.C. 274=46 Mad. 349= 
18 M.L.W. 418=A.I.R. 1923 Mad. 297= 

44 U L.J. 43. 

"Clear declaration of intention wUl effect. 

Unequivocal and manifest declaration of an ia- 
tention to become divided in estate amounts to a 
valid separation and a disruption of the joint 
family: 8 W. R. 82 ; 85 All. 80 ; 43 Cal. 1031, Foil. 
{Jwala Prasad and J.dami, JJ.). RAUJATAN RAI 
V. Balibam Prasad. 70 I.C. 816= 

A.I.R. 1923 Pat. 25. 
^Co-parcener claiming his share and reference 
to arbitration for partition — Sewerance effected. 

It is settled law that in a joint Hindu family 
subject to the law of the Mitakshaca, a severance of 
estate is effected by an unequivocal declaration on 
the part of one of the joint holders of his intention 
to hold his share separately, even though no actual 
division takes place ; and the oommencement of a 
suit for partition has been held to be suflfioient to 
effect a^ severance in interest even before decree. 
Where it was proved that the transferor claimed 
his half share of the anoestral property and that 
after discussion, all the joint holders signed the 
agreement for appointing the arbitrator to partition 
the property and agreeing to accept whatever parti- 
tion he might make. 

Held, the olaim and agreement were quite 
sufficient to effect a severance in interest and to 
prevent the share of the transferor from passing by 
survivorship. In these oiroumstanoes the sale by 
vendor oould not bo set aside at the instance o! the 
joint owners but only (if at all) at that of the 
vendor, or his representatives : 11 M. I. A, 76 ; 
4 Cal. 484 (P. 0.) ; A. I. R. 1916 P. 0. 104 ; 
A.I.R. 1917 P.O. 39, Foil. {Viscount Cave.) Sybo 

Easiu u. Jobawab Sinqh. 

68 I.C. 973=49 I. A. 398= 
16 U.L.W. 223=31 M.L.T. 46=5 N.L.J. 209= 
18 N. L. R. 127=50 Cal. 84=25 Bom. L.R. 1= 
37 C.L.J. 73=31 A.L.J. 57=27 C.W.N. 179= 
A.I.R. 1922 P.C. 333=43 M.L.J. 676 (P.C.). 

Definite infimalion of intention to separate 

cnaUs division. 


iiLiiittjfaxiara an unambiguou: 
and definito intimation of intention to separate hai 
the effect of creating a division of interest am 


ZTn ' Dhundiraj. i»io if. u. im 

Foil. {Hr. Smeer 4l».) Ramalinqa ANNAVit 
NABA7AM ANNAVI. 68 I 0 484= 

5*?- «3«19a2 H. W.‘ N. 399= 
30 M. L. T. 256=26 0. W. N. 939= 
20 A.L.J. WJ-A- 168=24 Bom. L.R, 1209= 
M » « *39=37 C.L.J. 18= 


toxonstUute s^ralion. 
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HINDU LAW — Partition — 
bueinesa. 


U2Q* 

Effect of — ^olnti 


The fact that the shares were specified in the 
Will was held to suffice to constitute a separation 
in law, an unequivocal declaration by a member of 
the co parcenary body of his intention to be divided 
in status being sufficient to effect a severance with- 
out an agreement between all the co-parceners being 
required. {Broadway and Martxneau, JJ.). .TUMMA 
Ram V. Mungal Rai. 67 1. C. 812= 

^ .A. I. R. 4922 Lah 473. 

Clear and unequivocal declaration of intention 
constitutes severance in status. 

To constitute a severance in status, a declaration 
of intention by a member of a joint Hindu family 
must be absolutely unequivocal. It must be couch- 
ed in such a language or the behaviour must be 
such that the Court can draw no other inference 
from the circumstance than that the party did de- 
sire to separate himself from one from whom it is 
now alleged that he did separate: 35 All. 81, Ref. to. 
{Namier and Odgers, JJ.). Kbishnaswami Bat- 
TAR t). SREENIVASA BATTAR. 76 I.C. 881 = 

8Q M.L.T. 168-A.LR. 1922 Had. 341 = 

42 H.L.J. 124. 


— Partition— DiTlsion in status 
Separation — Diut^ion of interest necessary. 

In order to constitute separation it is not neces- 
sary that there should be any partition of the pro- 
perty by metes and bounds. What is necessary to 
establish separation is that there must be a division 
of interests .and not of the property itself: 
11 M.I.A. 75, Foil {Misraand Rasa, JJ.). Khush- 
WAQT Rai V. JAGANNATH PRASAD TANDAN. 

119 I.C.872=A.1.R. 1930 Oudh 184. 

Ascertainment of squires is presumptive proof 

of separation. 

A mere ascertainment of shares of the members 
of a joint family is not conclusive evidence of 
separation, but there is a presumption that there 
was separation and the burden of proving that not- 
withstanding the ascertainment of shares of the 
various members of the family, the family conti- 
nued to be joint family lies on the person making 
the assertion : A.I.R 1925 P.O. 49, Foil. (Ash- 
worth and Iqbal Ahmad, JJ.). Mt. Beti v. SlKH- 
DAB SINGH. 108 I.C. 721=50 All. 180 = 

25 A.L.J. 1014=A.1.R. 1928 All. 39. 


Physical division of property is not necessary. 

Physical or da /ocfo division is not essential to 
a separation. If the parties agree to hold the pro- 
perty in defined shares as separate owners, such an 
agreement, evidencing as it does an intention to 
separate (for intention is the decisive test), operates 
as an immediate partition; there is a division of 
title and interest, what is postponed being a divi- 
sion by metes and bounds: 11 M.I.A. 75 (P.O.), Foil. 
iYenhaiasubba Rao, J.). Babu t>. GOKULDOSS 
GOVABDHANDOS. 112 I.C. 184=28 M.L.W. 824 = 

A.I.R. 1928 Mad. 1064=55 M.L.J. 432. 

-Id a suit by a grand-daughter for her father’s 
share who died separate against his brothers, if she 
is unable to prove the specific items of property 
held by her father, she is entitled to demand that 
the equivalent of bis share shall be divided and 
given to her. {Qallifax and Mitchell, A.J.Cs.). 
JIJIBAI n. CHOODHABT. 93 I-C. 448= 

A.I.R. 1927 Nag. 113. 

Shares of members defined^ Severance tu status 

is effected-^ne member being minor is no bar to 
partition. 

Partition or separation, which means the sever- 
ance of the status of jointness, is a matter of 
* 'individual volition": A.I.R. 1916 P. C. 104, Foil. 


But when the members of an undivided family 
agree among themselves with regard to particnlar- 
property, that it shall thenceforth be the subject 
of ownership, in certain defined shares, then the 
character of undivided property and joint enjoy- 
ment is taken away from the subject matter so- 
agreed to be dealt with; and in the estate each 
member has thencefortib a definite and certain share 
although the property itself has not been actually 
severed and divided. Such members may elects 
either to have a partition of their shares by 
metes and bounds, or to continue to live together- 
and enjoy their property in common as l^fore. 
Whether they do one or the other will affect the- 
mode of enjoyment, hut not the tenure of the pro- 
perty or their interest in it. Their interest is- 
determined by the allotment to them of defined 
shares which converts thrm from joint holders- 
into tenants iu'common. The fact that one member- 
is a minor does not prevent a partition from taking 
place- 30 Cal. 738 (P-C.), Foil.; 11 M.I.A. 75 (P.O.), 
Foil. (JYaeir Hasan and Ookaran Nath Misra, JJ.). 
Mt. MENDA KaDR V. MIRTINJAI BUX SlNGH. 

105 I.C. 337=1 L.C. 516=A.1.R. 1927 Oudh 489. 

Either a Hindu is divided or he is not. If 

be is divided, then there can be no joint family 
property. It is true that part of the originali 
possessions of the co-parcenary may for purposes of 
convenience he left undemarcated, but the interest, 
of the separate members will be not un-* 
divided but separate : 30 Cal. 788 (P.C.), FolU. 
{Kincaid, J.C. and Lobo. A J.C.). JETHANAND' 
UDHAVDAS V. KEWALBAM. 97 I.C. 505= 

20 S.L R. 295=A.I.R. 1926 Sind 216. 

Where the plea of out and out division was 

raised and proved false in the lower Court, 

Held, that it could not be pleaded for the first- 
time in appeal that there was at least a severanodt 
in status. (Venkalasubba Rao, J.) N. ACHTUTAMi 
V. V. SUBATTA. 79 I.C. 902=1924 M.W.N.483 = 

A.I.R. 1924 Had. 845. 
— Partition— Effect of —Interpretation of de- 
cree. 

Partition decree without actual partition-’- 

Later decree declaring alienation void is not a decreo- 
for physical possession. 

Where the estate had not been partitioned, 

Held, a decree declaring certain alienation hy- 
father void, cannot reasonably be intended as a 
decree to put the plaintiff into physical possession 
of that which still remains one undividc d half of 
the whole. It only means that he has been exclud- 
ed from his proper share of the property jointly- 
held and that he is entitled to possession for the- 
purpose of securing his position. {Lord Buck- 
masUr.) NABAIN DAS v. ABINASH CHANDAB. 

69 I. C. 273= 31 M L.T. 217= 
16 M.L.W. 780=1922 M-W.N. 791 = 
27 C.W.N. 299 = 21 A L-J. 201 = 37 C.L-J. 457= 
A.I.R. 1922 P.C. 347=44 M.L.J. 728 (P.C.).. 

—Partition — Effect of— Joint business. 

Family business becomes an ordinary partner^ 

ship governed by Partnership Act. 

Where a separation is effected between brothers- 
and the business is carried on by the brothers, the 
business becomes an ordinary partnership subject 
to the Partnership Act. On the death of ona 
brother the partnership is dissolved and a right to- 
an accounting arises. If, however, on the brother a 
death the widow of the deceased brother is admit- 
ted as a partner to a new partnership, then the uata; 

of dissolution would only be the rising^ of the suitt 

1 < . 
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9|HDU LlW—PartUlpD— Effect of— Jolntaeas 
of father and son. 

and no limitation can apply. The fact that the 
brother’s share still continued to be dealt with in 
the books is no evidence of a partnership with his 
widow. (Zrord Dunedin.) MUSAMMAT JATTI vt 
BANWAEtLAIi. 74 I.C. 462=21 A.I* J. 582= 
18 M. L. W. 273=50 I. A. 192=4 Lah. 350= 
25 Bom. L.R. 1256 = 33 M.L.T. 283= 
1923 M W.N. 687=4 L.R P C. 135= 
28 C.W.N. 785=A I.R. 1923 P.C. 136= 

45 U.L.J. 355 (P.C.). 
—Partition— Effect of— Jointnesa of father and 
aon. 

'—One brother separating from other two — Sepa- 
raUon of the other two inter se can be presumed but 
not that of the separated brother and his sons, 
inter se. 

Although, when it is established, that one bro* 
ther has separated from two other brothers (the 
three forming members of a joint Hindu family 
governed by the Mitakshara Law) there is a pre- 
sumption that the two remaining brothers have 
separated inter se, there is no presumption that 
such a brother has separated from his own sons. In 
fact the presumption is the other way to the efiect 
that such a brother with bis descendants will form 
the members of a joint Hindu family governed by 
the Mitakshara Law : A.I.R. 1924 P.C. 126, Foil 
{Stuart, C.J. and Raia, J.). D7. COMMB., PABTAB- 
GABH V. 8HSO Nath. 100 I C. 689= 

2 Lnck. 459=4 O.W.N. 2i5=A.I.R. 1927 Ondh 149. 

Separation between branches — No presumption 

of separation within the branches. 

The fact of a separation having been eSected 
between brothers, who constitute a joint Hindu 
family governed by the Mitakshara, raises no pre- 
sumption that there was a separation within each 
branch or a separation of the joint family; oonsti- 
tuted by one of the brotheia and hie descendants: 
A.I.R, 1924 P.C. 126, Foil. In the absence of any 
evidence to the contrary the presumption that the 
descendants of each branch remained joint 
amongst themselves continues. {Kanhaiya Dal and 
Ashworth, JJ.). JAGMOHAN DAS v. KUNWAR 
SiKaH. 95 1. 0 . 133= A.I.R. 1926 All. 532. 

^PorWfion between father and son— Grandson 

is presumed to continue to be joint with his father. 

. In ordinary oases of partition between a Hindu 
father and his sons, the grandsons, though they 
take an interest in the family property as from 
their birth, can only derive that interest through 
their fathers with whom the presumption is, that 
they remain joint after partition, but there is no 
presumption that the grandson remains joint with 
his grandfather. {MacUod, C.J., and Crump, J.), 
JADAVBAI LAKHIOHAND V. MULTANOHAND 
HABA6BCHAND. 87 1.C. 936=27 Bom. L.R. 426= 

A.I.R. 1928 Bom. 880. 

- .1 Partition between brothers does not nMssarily 
ereafA partition between the brotJwrs and t^ir own 
Bfms. 

Tj^hen a Hindu governed by the law of the Mitak- 
shara', who has sons living, separates from “his 

hiothers, there is no presWption of iaw that he 

sepairates Also from his sons and that he and his 
desoend'ante oeasC to constitute amongst themselveB 
a joint ' family; 30 Cal. 726 (P.C.), SxpU; k.t'Bi, 
IWi P.p. 126, ife/. {Sir John Edge.) LALA JainX- 

p. PRAG NABAIN. 85 l.C. 2= 


HINDU LAW — Partition — Effect o?— 
tion of tenancy-lo-common. 

■Separation between brothers — No ^aration 


between brothers and their descendants. 

The eSect of the separation and partition between 
brothers does not cause by implication of law a 
separation between a brother and his descendants 
or make them cease to constitute amongst them- 
selves a joint family unless it was proved that they 
had agreed not to continue to be a joint Hindu 
family : SO I. A. 130; SO I. A. 139 ; A. I. R. 
1923 P.C. 136, Dist. {Sir John Edge.) HARI BAKHSH 
V. BabU LAL. 83 l.C. 418=2^5 A.L.J.'2S4= 

34 M.L.T. 70 = 5 Lah. 92=8 L.R.P.O. 113= 

51 LA. 163=28 C.W.N. 953=1924 M W.H. 650= 
20 H. L. W. 406=26 Bom. L.R. 1108= 
A. I. E. 1924 P.C. 126=47 M.L.J. 938 (P.O.). 

— Partition— Effect of— Minor. 

Son separating from his father and minor 

brother — Minor's share ascertained but uof parti- 
tioned — Father managing minor's share. 

X separated from his father and minor brother bub 
in the partition that took place although the share 
of the minor was ascertained it was not actually 
separated from the father’s share. Further the 
father all along was managhig not only his share 
but that of bis minor son also. But since the 
mother of the minor was dead and the father had 
married again there was fear that subsequent births 
would reduce the minor's share and so it was in 
the interest of the minor that there should be 
separation, 

Held, that the oiioumstanees showed that the 
father and the minor son did not continue to be 
joint but there was complete separation: 30 Oal. 725 
(P.C.) ; A.I.R. 1925 P.C. 93; A.I.R. 1925 P.C. 49. 
Eel, on. {Sulaiman and Sen, JJ.), Ktn^DAN 
LAL V. RAJ BbBARI LAL. 121 1.O. 243= 

1929A.L.J. 597= A.I.R. 1929 All. 513. 

—Partition— Effect of— Presnmpiion of tenancy- 

In^common. 

Partition decree defining shares — Brothers 
living Jointly subsequently— Tenancy-in-common to 
be presumed. 

Two of the three members of a joint Hindu family 
lived joint even after partition decree was passed 
and the other member became separate. These two 
members were not oo-plaintifis but only one was 
plaintiff and the other defendant. The decree in 
the partition was based on a compromise whloh not 
only defined the shares of the different members 
but further declared that all the disputes between 
the members were settled by the oompiomise and 
that they would not have any claim against one 
another. The two members though living joint, 
their oouduot was oonsistent Vlth theii being 
tenants-in-oommon, 

Held, that though living jointly they must be 
deemed to be Separate and the compromise deoteo 
was binding on them: 10 M.L.W. 488, Re/. ^ 
30 Cal. 281 (P. 0.); A. I. R. 1926 P. 0. 182, Dist. : 
A. I. R. 1925 P. 0. 49, Cons. ; 1 All. 487, Not appT. 
{Ramesam and Jachson, JJ.). Sotlt^DARABAjA 
AIYANQAR V. RUKMANI AMMA^. 119 I.G. liT= 

A.I.R. 1929 Maf ^00. 

—Document by one member— Shares allotted ia 

members— Option given live joint or separate— 
Presumpficn is of joint tenancy even ^ IWu live 
joint. 
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HINDU LAW Pftrtition — Gfffiot of—PresQinp* 

tion of tenancy-In-common. 

them the liberty either to live together or to sepa- 
rate their own shares, the effect of the deed is to 
cause a separation in estate and interest between 

all the co-parceners. The clause giving the parties 

the option of being joint or separate is not incon- 
sistent with a separation in estate. The remainine 
members, though living together are. in reality 
holding their shares in the eye of the law sepa- 
rately: 30 Cal. 725 (P. 0.); 30 Cal. 738 (P. C.) and 
A. I. R. 1922 P. C. 353, Foil, [Broodway and Agha 
Haidar, jj,). hira Singh v. Mt. Manglan 

106 I.C. 877=9 Lah. 324=29 P.L R. 697 = 

^ A.I.R. 1928 Lah. 122. 

' Two ditVtded brothers livino tooether. 

The mere fact that two divided brothers live 
together would not make them members of an un- 
divided Hindu family. It is not uncommon for 
divided members either for the sake of convenience 
or for the Sike of economy or for the sake of peace 
living together in the same house, {Devadoss, J.). 
SADASIVAM PlLLAI v. SHANMUQAM PILLAI. 

98 I. C. 268=23 M.L.W. 119= 
A.I.R. 1927 Had. 126. 

Partition between branchee^Separaiion within 

the branches to be presumed. 

Where a partition of the joitit family property 
has taken place, there is no longer a presumption 
that in a particular branch the father and his sons 
continued to remain joint. It is a question of 
fact whether they remained joint and the burden 
of proof is on those who allege jointness. {Mullicle 
and Ross, JJ.). RagUNATH PRASAD v. BASDEO 
Prasad. 88 I. 0. 1012=3 Pat. L.R 328= 

6 P. L. T. 764=A. I. R. 1925 Pat. 823. 

After a co-parcener’s conversion there is a 

disruption of the entire joint family and all the 
members must be deemed to be separate unless the 
re-union is established : (1903) 30 Cal. 725, Foil. 
(Jwala Prasad and Boss, JJ.), Ram Pergash 
Singh v. Mt. dahan Bibi. 

78 I. G. 749=3 Pat 152=5 P.L.T. 203= 
1924 P. H. 0. 0. 85= A.I.R. 1924 Pat. 420. 
■ Though the family ceases to be joint in the 
true conception of that term, still the members 
thereof remain co-owners of the family property 
business where each member is found to be manag- 
ing the business and posssessing the property at 
each particular place on behalf of the rest. There- 
fore ene member in possession of one portion of the 
property is not in law excluded or ousted 
from the other portions so as to disentitle him to 
his share of those portions, however long their en- 
joyment by others. A suit for his share is governed 
by Art. 127 of the Limitation Act. {Broadway and 
Zafar Alt, JJ.). Bhaoavan Das v, Mt. PARBATI. 

72 1.0.742=29 P. W. R. 1923= 
A. I. R. 1923 Lah. 569. 

Presumption is that partition is complete — 

But it can be rebutted by circumstances to the con- 
trary. 

There is no doubt that there is a presumption 
that when there is a partition in a family, there is 
a total partition but this is a presumption which 
can be rebutted, and the circumstances in each case 
will show how much importance is to be attached 
to the presumption and what amount of evidence 
would be necessary to rebut it. Where there was 
a division into three shares two allotted to each of 
two major sons and the remaining to the father and 
three minor sons jointly, 

Held, the latter remained joint. The mere men- 
tion of l-6th share, in order to determine the 


HINDU L A W“Partitloii“Effect of — Separation 
of one. 

share of each, does not prove that all were separate 
nor rebut the presumption that the father and the 
minor sons were joint. A mere mis-statement by 
the pleader in a previous suit that they were sepa- 
rate does not rebut the presumption that they were 
joint nor does it amount to an intention to separate 
when the subsequent or previous conduct of the 
parties was not consistent wiih such an intention. 
{Phillips and Bevadoss, JJ.). Chelaswami 

ATCHAMMA V. VENKATASOBBAYYA. 

70 I. C. 74'^= 16 M. L. W. 268= 
1922 M W.N. 437 = A.I.R. 1922 Mad. 423. 

A/ter partition members are tenants in-com- 

mon. 

When once anything has occurred which effects 
a separation of the members of a joint family, 
they are to be considered as holding the joint 
family property as tenants in-common ; and if it is 
sought to show that any portion of the joint family 
property is to be held by the members of the family 
as joint tenants and not as tenants in-oommon, 
that must be proved like any other fact. Dictum of 
Sargent, C. J., in 18 Bom, 611, Diss. from', 
35 Bom. 293, Foil.-, 30 Cal. 725 (P.C.). Ref. {ATacleod, 
C. J. and Fawcett, J.). Ramachandra Avu- 
DHDTBAO V. Tukaram Babaji. 61 I.C. 761 = 

45 Bom. 914 = 23 Bom. L.R. 311= 

A.I.R. 1921 Bom. 276. 
— Partition—Effect of— Re-union. 

Mitakshara School — Be union need not be ex- 
press. 

The agreement to remain united or to re-unite 
need not be express and special, but may be infer- 
red from the conduct of the parties and the sur- 
rounding circumstances : A. I. R. 1925 P.C. 126, 
Foil. {Wazir Hasan and Ookaran Nath Misra, JJ.). 
Mt. Mbnda Kuar V. Mritanjai bdx Singh. 

105 I.C. 837 = 1 LG. 616= 
A. I. R. 1927 Oudh 489. 

— Partition — Effect of — Separating members. 

Where after separation of two brothers from 

other branch of the family, they lived under the 
same roof, had a common mess and continued to 
trade jointly and live as members of a oo-paroenary, 
Held, that they must be considered to have re- 
mained united : A.I.R. 1925 P 0. 49, Bel. on. (Ven- 
katasubba Rao, J.). VASDDEVA RAO v. SakABAM 
RAO. 108 I C. 301=27 ML.W. 750= 

A.I.R. 1928 Had. 412=54 H.L.J. 239. 


—Partition— Effect of— Separation of one. 

Some members dividing— Position of others. 

According to Hindu Law a partition between co- 
parceners may be partial either in respect of proper- 
ty or in respect of the persons making it. In the 
case where all 00 - parceners effect a separation of 
some of the joint property, they are, in the absence 
of any indication to the contrary, tenants-in-oom- 
mon with reference to the excepted property unless 
and until a special agreement to hold as joint 
tenants is proved. But where the partition is partial 
not in respect of property but in respect of the 
persons making it, the remaining co-parceners 
without any special agreement amongst themselves 
may continue to be co parceners and enjoy as 
members of a joint family the remaining property 
and the question whether or not they continue to 
be joint or separate is to be determined on the 
evidence in each case. Shingne, J.). MABTANDv. 

Radhabai. . .^2 ^ra. L.R. 9M. 

, ‘Where one member of ft joint Hindu fftmily 
Beparfttes, the preBumption of jointnees Ui In the 
first instftncei put fth end to, and the burden ol 
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HINDU LAW*-Paptitioii— Effect of— Separation 
of one. 

'pcoving that the lemalning members continued to 
-be joint or that the^ re-united would be on them 
who assert such jointness. And although whore one 
of the remaining members is a minor it is difficult 
to prove re-union; still it can be shown that in spite 
•of separation of one member others continued to be 
joint. (Sulaiman and Sen, JJ.). KUNOANLAL v. 
RAJ Behabilal. 121 I.C. 243 = 

1929 A.L.J. 597=A.I.R. 1929 All. 513. 

Where one member separates from the rest, 

oontinuanoe of jointness between the remaining 
-members is not the same as their re-unioo. 
iSulaiman and Sen. JJ.). KCJNDANLAL v . Raj 
BEHARILAL. 121 I.C. 243= 1929 A.L.J. 597 = 

A.I.R. 1929 All. 513. 

One member separating— No presumption 

about others remaining united— But their union 
oan be inferred from conduct: A.I.R. 1925 P.O. 49, 
Jiel.on. (Sulaiman and Kendall, JJ ). Gadbi 
‘SHANEAB V. KESHAB DEO. 114 I.C. 881= 

1929 A.L.J. 204=A I.R. 1929 All. 148. 

Separation of some members — Effect of. 

After separation has once occurred in a joint 
Hindu family, there arises no presumption either 
•in favour or against the joint status of the remain* 
tng members and their joint or separate status 
•must be proved in the ordinary way. A.I.R. 1923 
P.O. 136 and A.I.R. 19-25 P.C. 49 (P.C.), Foil. 
{Odgers, J.). Challa ELLAMANDA v . Challa- 
PEDA ELLAMANDA. 114 LC. 229 (Mad.). 

One person separating— Others may continue 

joint without special agreement— Each case is to 
he decided on particular facts. A. I R. 1923 P.C. 186* 
A.I.R. 1925 P. C. 49 and A.I.R. 1927 Bom. 68, FoU. 
{Patkar and Baker, JJ.). BHIMABAI v . GDRDNATH 

<K)nDA. 114 1.0. 392=30 Bom.L.R. 859= 

A.I.R. 1928 Bom. 367. 
There is no presumption that when one co- 
parcener separates from the others, the latter 
«6main united. (5c», J".). Padabath PAthak v 
JAGDEO PATHAK. 6 L.R.A. Reir. 303= 

. , A I R- 1927 All. 844. 

One brother separating or expressing intention 

to separateplntention of other brothers to separate 
cannot be inferred. {Fawcett and Madqavkar JJ \ 
Babanna Sangappa V. Pabava Ningbasappa 
100 I.C. 147 = 50 Bom. 815=28 Bom L R. 1M6= 

A.I.R. 1927 Bom. 68. 

sevaralyng^Whether other mem^ 

<Urs continued to be joint is to be gathered from evi- 

A member of a joint family can separate himself 

separation en* 

titled to have his share m the property of the joint 

■family ascertained and partitioned of! for him^ and 

the remaining oo-parcenecs, without any sneoial 

Agreement amongst themselves, may continue to 

Je co-parMners and to enjoy as members of a joint 

fami y what remains after auoh a partition of the 
family property, 

The question whether the remaining members of 

jointer separate has to be 
datemined by evidence. 80 Oal. 726 (P.O.) Ss/^ 

P-0* 49. Foil.! A.I.R. 1921Bom.T76 
Not /oil. (Fawcett and Madgavkar, jj,). Babanna 
filNGAPPA t>. PABAVA NiWaSAPPA. 

<^<1 .. , «400 1. 0. 147=80 Bom. 815= 

28 Bom. L.R. 1446= A.I.R. 1927 Bom. 68, 
^ .. from others— Pr». 

ie that the latter also.eeparaUi. 

Wlien ftiB proved that one mamhev n# ’ a 


HINDU LAW— Partition— Effect of— Sepap^ilOB 
of one. 

aay person, who subsequently alleges that the 
remaining co-parceneis are to be considered a joint 
Hindu family among themselves must prove one 
oftwoihings. He must either prove that there 
was no separation among the remaining members 
originally or be must prove chat there has been, a 
separation followed by a subsequent re-union. 
30 Cal. 723 (P.C.). Foil.-, A.I.R, 19-25 P.C. 49, Ezpl. 
(Stuart, C.J. and Ookaran Nath Misra, J.), SAbjG 
Prasad Singh v . Nand Gopal Singh. 

104 I.C. 315=4 O.W.N. 765 = 
A. I. R. 1927 Oudh 580. 


———One brother separating— ‘Others are not pre* 
sumed to have separate. 

The mere fact that one of three brothers sepa- 
rated from his two brothers raises no presumption 
of any separation between the two latter. It is not 
necessary to prove any special agreement between 
the latter two to remain united. A. I R. 1925 P.O. 49, 
FoU. (Fiagr, J.). Ram Bharose Misra v. 
Thakurdin Pande. 102 I.C. 174=1 L. C. 30= 

^ A I.R. 1927 Oudh 579. 

^ . . One co-parcener separating—presumpiion as 
tojointness ceases to exist. 

In a oase where only one co-parcener separates 
from the others : (1) the presumption of Hindu 
Law as to jointnesa ceases to apply to the remain* 
njg oo-parceners ; (2) the ascertainment and the 
fixing of thd 8liaT6 of every oo^psioenex msy smount 
to a separation of all, and (3) an agreement 
amongst the members other than the outgoing 
member to continue as between themselves the 
status of co-parceners or to form a new joint 
family consisting of themselves must he proved. 
But a member who is a minor is incompetent to 
enter into such an agreement. 30 Oal. 725 fP 0 )• 
A.I.R. 1923 P. G. 136, Foil. (WazW Hasan and 
Gokaran Nath Misra, JJ.). MT. 'Manda KAUB o. 

Mibtinjai Bex Singh. 108 I.C. 337=i l.O 918= 

c,. , „ , 1927 Oudh 489. 

Shares of all defined— Others are to hold their 

property as separate. 

Where, in the deed of partition, the shares of 
other co-parceners also are defined on separation 
of one member, the legal inference is that they ate 
to hold the property allotted to them in those 

shares as separate owners. (Shadi Lai, C.J. and 
ZafarAli,J.). TirkHA MAL o. GURJI MAL 

91 1. C. 371=A.I.R. 1926 Lah. 188. 
When one member of a joint Hindu family 

separates, there is no presumption that the re- 
maining members remain united or to re-unite 

P. 0. 136, Foil. (Shadi Lai, C. J. and Zafar Ali. 
J .). Tibkha Mal V. Ghrji Mal. ^ 

^ 91 1. C. 871=A.I.R. 1926 Lab. 188. 

-—One co-pareener may separate from others— 

^ »n/errt«i/rom (heir 

® family can separate himself 

remaining oo-patosners without any special anee* 
meat among themselyes may continue to he^^c^ 

T V ® members of a joint 

ing member continued to be joint may, if disputed 
he inferred from the way in which the 
business was carried on after the pi^om oX 

them. 30 Oal 79K 
1926 P, 0. 49t fDaLil J® /t \ 
JAMO Bahadub Sinqh V. Tbj ' 


8« 1 . 0 . B80=*.fin,ii 
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HINDU LAW— Partition — Effect of — Separation 
of one. 

Partition decree is evidence of others remaining 

joint. 

A member of a joint family can separate himself 
from the other membw-rs of the joint family and is 
on separation entitled to have his share in the 
property of the joint family ascertained and parti- 
tioned off for him. The remaining co-parceners 
without any special agreement amongst themselves 
may continue to be co-parceners and to enjoy as 
members of a joint family what remained after such 
a partition of the family property. In a suit for 
partition which proceeds to a decree, the decree for 
partition is the evidence to show whether the 
separation was only a separation of the plaintiff 
from the co-parceners or was separation of all the 
members of the joint family from each other. 
(Sir John Edge.) Palani Ammal v. Muthu- 
VENKATACHALA. 87 I.C. 333=23 A.L 3. 746= 

29 O.W.N. 846=6 P.L T. 133= 
52 I.A. 83=21 H.L.W. 439 = 
1925 H.W.N. 330=48 Had. 254= 
27 Bom. L.R. 735=3 Pat. L.R. CIy. 126= 
A.I.R. 1925 P.O. 49 = 48 H.L.J. 83 (P.C.). 

No presumption that others remain joint or 

separate. 

When the separation of one co- parcener is proved 
there is no presumption that the others remained 
united. There is in fact no presumption remaining 
either way and an agreement amongst the remain- 
ing co-parceners either to remain united or to 
re-unite must be proved like any other fact; if 
separation of one member takes place it is not the 
necessary result in law that the other members 
must be taken to have separated inter se. 30 Cal. 
725; 41 All. 361, Foil. {Daniels. J.). Saheb SINGH v. 
iNDAB KUMAR. 78 I. C. 828=A.I.R. 1924 All. 730. 

No presumption that others remain joint or 

separate. 

Where partition takes place under the decree of 
Court the effect of the decree on the remaining co- 
parceners must be determined by the terms of the 
decree or by the scope of the suit. 33 759, 

Foil. Where two members of a joint family sue for 
partition it does not necessarily divide them inter 
se. When one co-parcenet separates from others 
there is no presumption that the latter remained 
united or became divided. Either allegation must 
be proved like any other fact. 45 M.L.J. 255 and 
30 Cal. 231, Expl. {Spencer, Offg C.J. and Kumara- 
swamiSasiri, J.). Sengoda Goundan v. MDTHU 
GOUNDAN. 78 I. C. 927=47 Mad. 567 — 

19 M L W. 533= 34 M.L.T. 255 = 
1924 M.W.N. 376= A.I.R. 1924 Mad. 625= 

46 H.L.J. 404. 

— -Others become separate inter se. 

Separation of one member involves separation of 
the remaining members inter se. An agreement by 
the remaining members to remain united or to 
re-unite must be proved like any other fact. 

30 Cal. 725, Foil. {Baker, Offg.J .C.). 

Dhiba 81 I.C. 591 = 7 N.L.J. 77= 

‘ A.I.R. 1924 Nag. 88. 

No presumption that others are jotnt or 

^ven in case where the disruption of the share 

of every member of the family is made incidentally 

with the sole object of determining the share of the 
outgoing member and the intention of the other 
members is to continue to he joint there is not 
necessarily a division amongst them as necessary 
corollary of law following from the fact of separa- 
tion of one ihember only. But there is no presump 

• J ' . • ' 


HINDU LAW — Partition— Equities. 

tioD of such a continuance either. The joint resi- 
dence, the joint mess and the absence of any actuak 
partition of any property are all consistent with* 
tenancy-in common. {Wazir Hasan, A. J. C.).. 
MAHABiB Prasad v. Subajpal Singh. 

80 I. C. 475=10 O.L.J. 240 = 27 O.C. 94= 

A.I.R. 1924 0adh4C. 

Partition by one co-parcener breaks joint 

family. 

There is no presumption, when one co-parcener 
separates from the others, that the latter remain) 
united. An agreement amongst the remaining: 
members of joint family to remain united or to- 
re-unite must be proved like any other fact. {Lord: 
Dunedin.) MDSAMMAT JATTI v. BANSVARI LAL.. 
74 I.C. 462=21 A.L.J. 582=18 H.L.W. 273= 
50 I.A. 192=4 Lab. 350=25 Bora.L.R. 1236= 
33 H.L.T. 283=1923 H.W.N. 687=4 L.R.P.C. 135= 

28 C.W.N. 783=A.I R. 1923 P.C. 136= 

45 H.L.J. 353 (P.C.). 
—The claim of one member to have a partition 
does not mean that the other co parceners are ipsO' 
facto divided as between themselves. {Rankin, J.). 
SASHI BHUSAN V. HABI NABAYAN. 66 I. C. 705= 
48 Cal. 1059=23 C.W.N. 990=A.I.R. 1921 Cal. 202. 

Where one co-parcener separates from others 

there is no presumption that the rest remain united* 
{Scott.Smith and Leslie Jones, JJ.). NiLKANTH t>. 
JAI GOPAL. 60 I.C. 696 (Lab.). 

Does not automatically separate the remaining' 

members. 

Where a step- son separates from a family consist- 
ing of himself, his father, his step-mother and his- 
step-brother, his separation does not automatically 
separate the remaining members of the family, who- 
may remain united. It has to be seen whether* 
they did or did not continue to be joint. Person 
alleging that after separation the remaining ico- 
parcenera are to be considered as a joint Hindu, 
family must prove that there was no separation 
among the remaining members originally 
where the evidence shows that they clearly desired* 
to live together and did continue to live jolutly, 
they cannot he deemed to have separated. 
There can be no question of re-union as they 
had never disunited. A.I.R. 1924 P* r 

A. I. R. 1925 P.O. 49 ; A.I.R. 1927 Oudh 149 ani 
A. I. R. 1927 Oudh 580, Bef.; A.I.R. 1927 Oudh 489„ 
Disi. {Stuart, C.J. and Rasa, 

RAGHURAJ SINGH. l2l I.C^ 882- J 

10 L.R. A. ReY. 329= A.I.R. 1929 Ondh 427. 

—Partition— Effect of— Subsequent acquisition. 
.Qne member separating — Separate ocgutsittonv 

bi/others, subsequently, are joint. 

Where one member of a joint family separates- 
and the others continue to have a common mess- 
and abode and a common account, separate 
sitions by the latter are not inconsistent with their 
having remained joint and the fact that the con- 
veyances were taken in the name of one or otner. 
brothers, is not necessarily conclusive of the fact- 
that they were separate acquisitions. 

Chakravarti, JJ.). NALINAKSHYA ^HOSAL o. 
RAGHUNATH GHOSAL. ^ ^ ^ 

Z^Todeter^ne whether partition is equal or 
unequal, mere acreage is not a satisfactory test of: 


value, as much depends upon 

f.i.A lands allotted to eaoh share. (Sw JohrtWauts.p 
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Where a Hiodu father alienates the whole of 
the immovable properties and the son sues to set 
adde the alienation it would be unfair, in making 
a division, to allot the whole of the immovable 
property to the vendor's share and allot the out* 
standings to the son's share notwithetandlDg that 
the values of the shares may be equlled by such a 
process. {Odgers, J.). Varadarajultj v. Yala- 
YUDU. 90 I. C. 743=22 H.L.W. 230= 

A.I.E. 1925 Had. 1160. 
— Partition— Evidence of — Admission. 

‘Admission of shares is admission of partition 

— But definition of shares in revenue papers is not 
evidence of it. 

The olear admission of the plaintiffs in their 
plaint that they and their brother owned the land 
in equal shares, is inconsistent with the position 
that they held the land as oO'paroenera, for until 
partition takes place the shares of the several co- 
parceners in a joint Hindu family cannot be de- 
fined. 

A definition of shares in revenue papers is not 
standing alone, suffioiont evidence of separation 
between the members of a Hindu family, (ifor* 
tineau, J.). DATARAM v. BADLU. 67 I.C. 148* 

A. I. R. 1922 Lah. 490. 

— ^Partition — Evidence of— Agreement unneoes- 

sary. 

~ Acts of parties may suffice. 

It is not necessary that definite evidence 
should be given of a formal agreement between 
the parties to enable a Court to hold that a 
separation has taken place. An inference of 
separation having previously taken place, may 
be drawn from the subsequent aots of the parties 
without any proof of a formal agreement. But 
where the parties are found living together in 
tn6 same bouse and maeting their expenses out of 
a common fund, it would requite very strong 
evidence to lead to the conclusion that they had 
put an and to their state of jointness. {Dawson 
mller, C. J.and Foster, J.). TABINI PBA8AD 
SINGH V. Nanu PBASAD SINQH. 

w X,., 1006*A.I.R. 1924 Pat. 163. 

Partition— Evidence of — Oeaaop of ootnmen* 

■aiity. 

OesBor of commensality does not conclusively 
prove partition and so it has to be considered 
whether other evidence supports or negatives 
th^orj that ccssor was adopted with view to 
partition m legal sense. 14 M.I.A. 412 (P.C.) 

and 

J.aCK30nf A* J* C$.) J AIT ARAM v. Nabottam. 

- , A.I.R. 1929 Nag. 131. 

Separate Itvvng hy itself does not prove porfi* 

evidence is 

that tho parties were living separatly and nothing 
further appears, the Court oannot draw the we- 
sumption that they were living 'separately be- 
cauw of a partition. Unless there is something 
to show that there was a partition, separate llvinS 
may be due to several causes, for example, con- 
Temence, and does not necessarily import a divi- 
Bion. 31, Cal. 26? and 85 AU. ^0, 'Hkf. {Kumdrl 

Basin, Devadoss and Wallace, JJ.). MookBa 

Kone V. Ammakutti ammal, 108 I c ?ro“ 
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HINDD LAW— Partition— Bvldenoe of— Dealing*' 
inter se. 

law. There must be a disruption of the joint family 
status; and this could be only by a partition^, 
either made by the father in his own lifetime o£* 
co-parcenary property, or even of his own separate- 
or self-acquisitions, or by the sons in their capacity; 
as co-owners, after their father's death. {Kinkhede, 
A.J.C.). KALIBAM KUNBI V. BAJILAL. 

97 1.0.730*9 N. L. J. 163=^ 
A. I. R. 1927 Nag. 107^ 

A separation in mess and worship may be«' 

due to various causes and yet the family may con- 
tinue joint in estate. In other cases a separation' 
may take place and yet a partition of the familyt 
property may be postponed. 85 All. 80 (P.C.), FolK 
{Kanhaiya Lai and Boys, JJ.). Pabtap Nabain v. 
Ram Komar. 94 I.C. 944=24 A.L.J. 513= 

A.I.R. 1926 All. 453. 

Dtoelling apart and documents -in one member's. 

name are not inconsistent with faintness. 

It is not always necessary for the preservation of 
the joint nature of the family property that mem- 
bers of the family should live in commensality;. 
they may dwell and mess apart and yet remain, 
joint in property. Every Hindu family is pre- 
sumed to be joint in foodi worship, and estate and> 
the property is presumed to be joint and undivided. 
The use of the name of one co-parcener in a docu- 
ment does not by itself show that the transaction, 
was separate or that there had been a separation 
between him and the rest of the family. The pre- 
sumption with regard to the property in the name of 
a co-parceoer is a presumption as to the continu- 
ance of a juridical relationship combined with a- 
presumption as tothe ordinary practice of Hindus 
lamilies and it applies as muob in the case of 
father and son governed by Mitakehara law as to- 
the case of properties of other oo-paroeners. 

{Kinkhede, A.J.C,). Gangabakas v. Narain. 

861. 0. 503=A.1.R. 1925 Nag. 284. 

^ Where a division of the property was effected.' 

private arbitration and the parties thereafter' 
lived separately, the presumption of jointnesa- 
comes to an end , although the property has not been, 
divided by metes and bounds, 11 M.I.A. 75, FolL 
{ifookerjee and Cuming, JJ.). SabAdA Prasanna. 
Roy V. Uma Kanta. 771.0. 450= 

37 C. L. J. 233=50 Cal. 370 = 
A. 1. R. 1923 Gal. 485. 
■* — -^Separation <n food and residence is not con- 
efustvs proof of partition. 

Prom the separation of the members of the 
family in food, residence, and worship, it does not 
necessstily follow that the family had divided>' 
where, in order to manage the family business and 
property at different places, the members had to go- 
to and live in those ^aoes separately. (Broadtoat^- 
and Zafar Ali,JJ.). BhagwaiJ Das v. Mt. Par- 
®ATI. 72 I. C. 742=29 P.W.R. 1923= 

A.I.R. 1923 Lah. S62.« 

— Partition— Evidence of— Dealings inter se. 
y-— Dealings betwem parties is a strong evidenc 0 > 
xn favwr of th$ to provo s^pdroitot^ 

xs on tM parly assertifxg 

The oireumstanoe that there have been dealines 

between the parties themselves is a strong evidence 
^atthere bae been partition. The question of^ 
jointness of the members of the Hindu fiunily. 
18 ultimat^y a question of faot to be detoA 
mined on evidence before the Oonrt. But where. 

^ Wt sep^tioa did tehei 

p^aoe Ih ^o> IS on ppxbj asse^g^lftat 
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fllNDtJ LAW ~ Partition— Evidence of— Deed 

inadmiesible. 

was separation. The Court may take into consi- 
deration cessor of commensality as one of the 
matters in finding out whether there has been sepa* 
mtion or not. Rut it is not conclusive. (Dos and 
Ross, JJ.). Harnarayan V. Sqresh Pande. 

78 I.C. 472=:A.I.R. 192S Pat. 161. 
—ParUtion— Evidence of— Deed inadmissible. 

— — Division in status can be inferred from conduct 

tn d personas hatids arc joint or separate 

can be found. 

Although a deed of partition requiring registra- 
tion but unregistered is inadmissible as evidence 
of a partition or of the terms of the partitiooi the 
fact of a partition can be found with reference to 
other evidence. A.I.R. 1922 All. 493, Rel. on. 

^ The fact of a division in status can always be 
inferred from the conduct of the family, and if 
there is unimpeachable evidence to show that the 
family lived as divided, there is no reason why a 
division in status cannot be inferred from such con- 
duct merely because the deed of partition is in- 
admissible in evidence. 41 Bom. 466. Bel. on. 

Again though the deed of partition itself being 
inadmissible, no secondary evidence can be given as 
to the terms of the partition, and, therefore, it is 
not open to the Courts to consider what were the pro- 
perties that fell to the share of a particular member 
in the partition, this does not prevent the Conrt 
from finding whether or not all the suit properties 
were being enjoyed by that member as separate 
properties at the time of his death. A.I.R. 1926 
Mad. 191, Appr. 

Further, the unregistered deed of partition is 
■certainly evidence that there was a talk of parti- 
tion on the date of the document. {Ramesam, J.). 
AHOBILACHARIAR ti. THOLASI AMUAL. 

103 I.C. 281=39 M.L T. 276= 
A.I.R. 1927 Mad. 830. 

Subsequent separate enjoyment — Parlper- 

Jormance of contract of partition. 

Even if the terms of the partition cannot be proved, 
the deed of partition being inadmissible for want 
of registration, if there is later enjoyment of cer- 
tain items as separate property, such enjoyment 
amounts to partial performance of the contract of 
partition and its terms ; and in such a case the 
partition can be given efleot to by reason of its 
partial performance even though the terms of the 
partition as it took place at the time cannot be 
proved. {Ramesam, J.). AhobilACHARIAB v. 
THULASI AMMAL. 103 I.C. 281 = 39 M L.T. 276 = 

A.I.R. 1927 Mad. 880. 

— Partition— Evidence of — Defining shares. 
Defining shares is enough. 

If the members of a joint family agree that cer- 
tain shares of certain properties or portions thereof 
should be taken by them, then that would be quite 
•Sufficient to give them a divided status. The sub- 
■sequent conduct of the parties Is only evidence of 
what they agreed to. If the arrangement itself is 
clear the subsequent conduct la not of great im- 
portance. But conduct inconsistent with the 
arrangement may be taken as evidence of there 
being no arrangement. {Devadoss, J .)• SADASIVAM 
PILLAI V. SHANMUGAM PiLIiAI. 98 I.C. 268 = 

25 M.L.W. 119= A.I.R. 1927 Had. 126. 
—Partition— Evidence of — Exclasive possession. 

' ■ ‘-Separate possession of shares for a number of 

■years— ‘Partition m not necessarily to be inferred. 

No Inference can be drawn necessarily from the 
^t that the parties had been in separate posses- 
sion of ■ their shares of the homestead for many 


HINDU LHW — Partition— Evidence of— Pacti 
not proving. 

years, that there must have been a partition of the 
whole property. {Oreaves and Cuming, JJ.). Pdrna 
CHANDRA SINGHA 0. RADHIKA MOHAN DEB. 

90 I.C. 722= A.I.R. 1926 Gai.370. 

Long continued exclusive possession by some 

members raises presumption of partition. {Kin- 
khede, A.J C.). DEORAO v. VlTHAL. 

87 I.C. 1000= A.I.R. 1923 Nag. 363. 

—Partition— Evidence of— Facts not proving. 

Facts and circumstances which prove neither 

separation nor joint status. 

Entries in khewats and other similar village 
papers showing that the shares of co-owners have 
been specific, aSord by themselves no proof that 
the owners were members of a joint Mitakshara 
family or had separated. Payments jointly of 
Government revenue, taxes, income tax and such 
like payments do not by themselves indicate that 
the parties making such payments were joint or 
separate. The parties may have been carrying on 
business as partners and not as Hindu co-parceners. 
For the same reason the fact that money had been 
lent on mortgages, or had been applied in the pur- 
chase of property, does not by itself indicate that 
the money was or was not the separate money of 
Hindu co-parceners. The books of account of a 
joint family would, if produced, show whether the 
moneys or payments had been advanced or paid 
from a joint Hindu family fund or from a partner- 
ship fund. The fact that two or more Hindus had a 
banking account does not by itself prove that the 
moneys received by the bank were moneys of a 
Hindu joint family or Hindus who were partners 
in farming or other business. {Sir John Edge.) JAQ 
Prasad Rai v. Mt. Singari. 86 I.C. 122= 

6 L.R.P.C. 111 = 27 Bora L R. 760 = 
29 C.W.N. 941 = 23 A.L.J. 97=2 O.W.N. 229= 
A. I. R. 1923 P.C. 93 = 49 M. L. J. 162 (P.C.). 
Mere ascertainme7it of shares and filing parti- 
tion suit is evidence of intention to separate. 

The mere fact that the shares of the co-parceners 
have been ascertained does not by itself neces- 
sarily lead to an inference that the family had 
separated nor the mere filing of a suit for partition 
is an evidence of separation although it would afford 
evidence that an intention to separate had been 
entertained. 43 I.A. 151 and 44 I.A. 159, Ref. {Sir 
John Edge.) PALANI AMMAL v. MDTHUVENKATA- 
CHALA. 87 I.C. 333 = 23 A.L.J. 746= 

29 C W.N. 846=6 P. L. T. 133=32 I. A. 83= 
21 M.L.W. 439=1923 M.W.N. 330= 
48 Mad. 254=27 Bom. L. R. 735= 
3 Pat. L. R. Civ. 126= A.I.R. 1923 P.C. 49= 

48 M.L.J. 83 (P C.). 
—The following oases were hold not sufficient 

to indicate partition ..v i i. * 

(1) A deed executed by two brothers with intent 

to admit a third brother of theirs who had passed 
into another family by adoption, into the onginal 

^°( 2 rA rS’al in a deed that the property of the 
family would be divided at some future time. 

(3) Mere definition of shares. 

(4) Constant assertions by one of the brothers 

that he was adopted into another . 

(5) Execution of some lease deeds m the name of 

oTVo-notes by one of the bro- 

th«i to the other. 30 0. 738 (P. 0.^ 

and Bamasam. JJ.). VENKATAOHALA o. ABUN 
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HIKPU LiW— Partition— Evidence of— Gift of 
■hare. 

— Partition — Evidence of — Gift of share. 

■ Father gi/ting his share to adopted son or 
reserving only right of maintenance do fiot create 
divided status. 

If a father makes over his share to his son by a 
gift deed then unless there are express words in the 
document to show that from the date of the deed 
he becomes divided in status from the son, the 
mere gift of the father’s share to the son would not 
create a divided status between the father and the 
eon, even though the son is an adopted son, nor 
would the fact that the father reserved to himself 
only a right to maintenance by itself create a divid- 
ed status between him and the son. {Devadoss 
andMadhavan Nair,JJ.). Swaminathan v. SUB* 
BAMANIA ATYAR. 116 I. C. 360 = 

A.I.R. 1928 Mad. 1082. 

—Partition — Evidence of — Intention necessary. 

■■ ■ " S eparation is the result of intention among 

the members— Separationoan be by deed or acts or 
by both — If the deed be unequivocal in its language 
and the intention of the patties is clear from it, it 
would not he necessary to prove acts in support of 
the deed, 80 Cal. 738 (P. C.), Foll.i A.I.R. 1925 
P. C. 49, Disf. {Mears, C. J. and ifukerji, J.). 
JAI Nabain Rai «. Baijnath Rai. 

108 I.C. 449=80 All. 615=26 A.L.J. 349= 

A. I. R. 1928 All. 419. 

—Ascertainment of shares does not amount to 

partition— Intention to divide is necessary. 

The mere fact that the shares which oo'parceners 
would be entitled to in the event of partition had 
been ascertained does not necesearily amount to 
any intention to separate. In order to effeot a parti- 
tion, although it is not neoessary that the property 
should actually be divided by metes and bounds, 
still it is necessary that there should be a clear 
and unequivocal expression of intention on the 
part of one or more of the co-parceners to separate 
from the rest of the joint family and to hold his or 
their share or shares separately. Even the fact 
that a suit has been brought for a partition, if the 
suit is subsequently withdrawn, is not in itself 
conclusive evidence that there ever was an effective 
partition by the party who instituted the suit. 
A. L R. 1925 P. 0. 49, Bel. on. {Dawson Miller, 
C. J. and Foster, J.). RAQHUNAHDAN PRASAD 
V. Mahabib Mahton. 96 I. 0. 449s 

T» *•*! JPI' T. 77S=A.I.R.1926 Pai. 645. 
— Partition — Evidence of— Joint payment of 

— ^Joint payment of taxes or Government 
Tevonue does not necessarily indicate joint or 
dmded status of parties. Also a joint purohass is 
not necessarily indicative of a puEohase for a joint 
family. A. I. R 1926 P. O. 93, Foil. (Sen and 
Niamalullah, JJ.). Mt. Ram Kau v. Kbamman 
Lad. Ill I.O. 88=81 All. 1=26 A.L.J. 857= 

n *1*1 « 1^ * *• 1928 All. 422. 

—Partition— Evidence of— Official records 

-—U. P. Land Revenue Act, S. 44— Mere entry 
In khewat, recording members of Hindu family as 
co-sharers, does not prove separation so as to raise 
presumption under 8. 44. 

Once this presumption is removed the members 
are faced with the presumption of Hindu Law that 
a family once found to be joint remain joint until 
there is proof of separation and the onus of such 
proof is on persons alleging separation. 11 0.0 881 

^99. {PuUan 

gfwasfava, //.). TflAKUR Sri Ram Singh « 
puBAJPAL Singh. a.lh. 1030 Oadh 021 


HINDU LAW— Partition— Evidence of-Offlelal 

records. 

Entering widow’s name in place of that of 

husband is not sufficient— Application by mother 
to enter share in minor son’s name is also not 
sufficient— They are not unequivocal intention to- 
separate. {Jackson, A.J.C.). Tain v. BlBISHNApPA 
118 I.C. 685=26 N.L.R. 208=A.I.R. 1929 Nag. 289" 
Entries in Record- of- Rights. 

Entries in the Record of-Rights containing 
specification of shares are not very important 
deciding the question whether the family was joint, 
or separate at the date of the publication of the 
Record-of* Rights. (Doss and Allanson, JJ). 

Balmokdnd Lal V. Mt. Sohano Kderi, 

119 I. c. 817=8 Pat. 153=10 P.L.T. 259 = 

„ A.I.R. 1929 Pat. 164. 

— -Entries in village records— No presumption of 
Joint or separate estate. 

A definition of shares in the revenue and village 
papers by itself affords a very slight indication of 
an actual separation in a joint family and is in- 
sufficient to prove, contrary to the presumption of 
faw, that the family to which the entries referred, 
had separated. The mete fact that one member of 
the family is recorded as tenant of one plot and; 
another member as tenant of another plot does not 
by any means suggest that the family was senarakA 

(SttfaifTian and Kendall. 
JJ,). SuRAj Prasad v. Bachhraj. 

110 I.C. 25=26 A L.J. 437 
- ^ Definition of shares in revenue papers is not 
su;fficient to prove separation. 

A definition of shares in revenue and villaca- 
papers, by itself, affords a very slight indication of 
an actual separation in a Hindu family, and is in* 
sufficient to prove, contrary to the presumption of 
law, that the family to which the entries ilfer had 
separated. The Golleotor’s book is kept for purposes- 
of revenue and not for purposes of title. The^^faot 
of a person s name being entered in the Ool lector’s 
book as an occupant of land does not necessarily of 
itself establish that person’s title or defeat the title 
of any other person. The same rule applies to- 
entries of the names of persons in settlement khe~ 

oo-sharers in a mouza. 49 All 
^ 13 Bom. 75, Ref. to. {Sir Joh^ 

Edge.) BHAGWANI v. MOHAN SiNGH. 88 I C 385— 

29 C.W.N. 1037=23 A.L.J. 589=4 C L J sli- 
_ ^ 22 M.L.W. 211=1925 M. W *N.‘ 421« 
1926 P*C 132ss49 H L J 56 fP r i 

The mere fact that the name of a 

widow is entered in the revenue papers ^doS not 
neoossarily raise the presumption that she is “he- 
widow of a separated Hindu. {Lindsay ond 

fwn, JJ.). UMAN SHANKEB V. MT Al^A 
KBATDN. 77I.C.869=4rAIl 72?= 

Entries in revenue paperf ' * 

accepted as indicating a state of separation 

tween two oo;paroenera of a Hindu family, 

Bahadur 

KDMARI. 83 I C. 363 = 11 O.L.J, 8T= 

yj. .... R- 1924 ORdh 826.. 

Mutation tn one member's natna does not «ndi* 
cate separation. 

Even where property is held by a ioinf 
family mutations ate often made^ in favour^f?'*' 
dividual membara of the family, Una VovM by 

A.I.R, 1924 Oadh 2fi6. 
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®INDU LAW — Partition— EYidence of— Official 
records. 

■Sufcsitfu^ion of son’s name for father's in 


'•hhewat is evidence of partition. 

Where the family is found to be not joint there 
'is no presumption as to the date when the partition 
■took place. Entries specifying shares in the Khewat 
to which parties would be entitled on partition 
are no evidence of partition. Where, however, 
lather's name was expunged and minor sons' names 
under the guardianship of their grandmother were 
put in, respecting only certain property standing 
in the name of tbe father, 

Held, this fact was strong evidence of parti- 
tion between the father and the sons. (Sintpson, 
A.J.C.). Dhanutal Khan v. Ram Lal Kalwar. 

75 I. C. 227=10 0 L. J 412= 
A.I.R. 1924 Oodh 154. 

Jfuf afiort entries Land and Registration papers 


— Value of. 

No general rule can be laid down that state- 
ments in Mutation Petitions and Land Registration 
Records giving the shares of each member of a 
joint family are evidence of separation. Each case 
must depend on its own facts. If the documents 
show a clear and unequivocal intention to separate 
they will be proof of such separation; if not the 
mere fact that entries or declarations are made 
showing what in the event of a partition will be the 
share of the respective members of the joint family 
will not suffice to establish disruption of the joint 
family. (B. N. Mullick and Bucknill. JJ.). 8ri 

/GOBTND PEBSHAD V. BBIJ RAJ KUMAR. 

61 I. C. 369 (Pat.). 

— Partition— BYidence of — Possession of pro- 
perty. 

Possession of property is not necessary to 

• decide status. {Kumaraswami Sastri and Krishnan, 

JJ ) Janakibam Ohetty V Nagamani Mud.a- 
LIAB. 93 I. C. 662=49 Mad. 98=22 M.L.W 801 = 

A.I.R. 1926 Mad. 273=50 M.L.J. 413. 

Partition— Evldenoe of— Proof of date. 

X)ate of partition need not be proved. 

To prove that the parties who are Hindus and 
■ members of the same family ate separate all that 
it is necessary to prove is that they have separated 

and are separated, not that they did separate on a 

•particular occasion. {Ballifax 

A J Cs). MURLIDAS V. HARIDAS. 62 I.C. 246= 
A.J.Ls.]. iv j 43=AXR. 1921Nag.34. 

—Partition— EYidence of— Rebuttal. 

—Where a deed divides the joint property into 
certain shares and gives each man an absolute and 
individual right, it can be shown by the conduct 
of the parties that, subsequent to that, they did not 
divide their properties which they had already got 
in common and continued to treat the properties as 
ioint properties. {Kumaraswamt Sastri and Reilly, 
TT \ MAHALAKSHMAMMA V. SURYANARAYANA. 

‘ 117 I C. 113=51 Mad. 977 = 28 M.L.W. 919 = 
A.I.R. 1928 Mad. 1113=55 M.L.J. 733. 

Partition— Evidence of— Reference to arbi- 
tration. . ... 

-Becitals in— Evidence of separation. 

Where all co parceners of a joint family prior 
to final division executed a mukhtiarnama appoint- 
ino certain persons as arbitrators for partitmn and 
recited in the document that they had already been 

f livine separately, , , . 

Held that the document evidenced a severance 

• of status between the parties. {Madhavan Nair, 

.'J.). LAKSHMAKKA V. BALA , .go 

9t IX. 283=A.I R. 1926 Mad. 3B8. 


HINDU LAW— Partition — EYidence of— SeYeral 
indications. 

—Partition— EYidence of — Relinquishment of 

share. 


——.A family does not continue to be joint in oases 
where there is a relinquishment by the father of 
his share subject to a provision for maintenance. 
6 Mad. 71, Doubted. {Ramesam and Jackson, JJ.). 
RAMACHANDBA JAGANNATH RaO V. ViSVBSAM. 

80 I.C. 226=19 M.L.W. 691= 
34 H.L.T. 249=47 Mad. 621= 
A.I.R. 1924 Mad 682 = 46 M L.J. 590. 
—Partition— Evidence of— Separate dealings. 

The faot that difierent members of an alleged 

joint family executed separate deeds of mortgage 
is evidence showing separate dealings by the mem- 
bers and the mortgage deeds cannot be rejected as 
evidence, simply because the mortgages were not 
enforced. (Ashworth and Iqbal Ahmad, JJ.). Mt. 
Beti V. SiKHDAR Singh. 108 I.C. 721= 

SO All. 180 = 25 A.L.J. 1014= A.I.R. 1928 All. 39. 
—Partition— Evidence of— Several indications. 

Separate residence— Separate dealing with 

property, and separate entry in revenue papers show 
partition. 

Separation in food and residence for a long time 
between two brothers of a Hindu family, independ- 
ent transaotions of property such as mortgages 
and leases and appropriation of the proceeds there- 
of to personal uses, description of one of the 
brothers as being separated in the Record-of- 
Rights prepared under the Bombay Land Reootd- 
of-Rights (1903), enjoyment of the properties by 
the widow of one of the brothers after his death 
and the entry in the mutation register prepared 
under Bombay Land Revenue Amendment Act 
(1913), of the name of widow as the owner of the 
properties, all these facts clearly show that there 
had" been a partition between the two brothers 
during their lifetime. (Sir Binod Miiter.) GANOA- 
BAI V. FAKIRGOWDA SOMAYAPPAGOWDA Desai. 

123 I.C. 166=32 Bom. L.R. 368=57 I. A 81 = 
A.I.R. 1930 P.C. 93=58 M.L.J. 322 (P.O.). 
Separate living and dealing with property if 

enough proof. ^ i. 

Where persons belonging to ^ Hindu family have 

been living fora long time separate from one 
another and their property has also been separately 
dealt with, it would not be necessary to ask for 
evidence of separation. If the conduct of members 
of the family is consistent only with separated 
status of family, that must be the conclusion 
drawn from facts proved irrespective of the ques- 
tion that there is no formal proof of separation. 
18 Cal. 302 (P.C.) and 31 Cal. 262, Foil. (Gokaran 
Nath ifisraand Nanavutty, JJ.). 

BAHADUR. 112 

4 Luck. 138= A.I.R. 1928 Oudh 509. 

Entry in revenue records, separate residence, 

dealing with property, etc., prove partition. 

Where actual direct evidence as to partition of a 
joint Hindu family is not available, but 
series of iodioations. e.g., entries m the 
papers defining the shares of the family 
their separate residence, cultivation and dealings, 
institution of a suit by all the members as co- 
plaintiSs, without any assertion m 
the existence of the joint family, no one of which 

is itself sufficient to establish it, a w 

the same is justified by the oumulative effect of 
those indications. 4 O.L.J. 121 and 31 All. 41^ 
(P.O.). (Rasa,J.). 

RAM BAHADUR SlNGH. I’J • 833^^. 
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fiUfDU LiW—Fartltloii— Evidence of— Several 
Ijidloatlonft. 

‘Entry in re'oenue records, separate residence. 


•and dealing with property, etc., prove partition. 

Where actual direct evidence as to partitioa of a 
joint Hindu family is not available, but where are 
.a series of indications, e g., entries in revenue 
'papers dedniog the shares of the family members, 
their separate residence, cultivation and dealings, 
institution of a suit by all the members as co- 
plaintifie, without any assertion in the plaint as 
to the existence of the joint family, none of whioh 
is itself sufSoient to establish it, a presumption as 
to the same is justified by the cumulative efieot of 
those indications. 4 O.L.J. 12i, Foil. {Misra and 
Baea, JJ.). MT. JAGWANTI v. BACHAND SINGH. 

9S I.G. 774=13 0 L.J. 744=&.I.R. 1926 OudhSll. 

Separate living for a very long period with a 
portion of joint property raises presumption of parti- 
lion. 

Where there was a quarrel among the family 
members, and the plaintifi had been living separate- 
ly from the family for years, and also had obtain- 
ed exclusive possession of some of the family 
property, 

Sold, it is difficult to hold that there was not a 
-partition espaoially when the share whioh the 
-plaintifi obtained was not inadequate. (Simpsoti, 
A. J. C.). Jangi Singh v. Ganqa Singh. 

77 I.O. 891=10 O.L.J. 393=A.I.R. 1924 Oudb 115. 

—Where there was no oommenaality in living 
■-and no co-worship but there were separate traneao- 
tions and separate definement of shares in the 
Revenue records, the conclusion is irresistible that 
-the family was separate although there had been no 
regular partition. {Coutts and Ross, JJ.). Taba 
Pbasad Jha Baliasey w. Mata Debya. 

69 I.C. 687=1922 P.H.C.C. 91= 

^ _ A.I.R. 1922P. 30. 

Long course of separate living, etc., maybe 
•enough proof. 

Though there is no proof of a formal partition 
the long course of separate living and separate 
■doling with properties by each branch and the 
absence of proof of any joint dealings at all re* 
•yarding them, coupled with the fact that the sons 
Apparently also became divided between them- 
fielves am strong evidence in support of a finding 
•of complete separation between the two branohes 

Krishnan, J.). 

GUBDSWAMI PANDIYAN 0. KALAI PANDIA. 

6H.C. 242=44 Had. 1= A.I.R. 1921 Had. 340. 
^-Partition-— Evidence of— Suit. 

“•T* evidence of separation. 

Although the mere fact that a suit fot parti- 
'tion was iMtituted would not have the neoes* 
jarj effect ot eetablishiag sepacation, yet in 
•the absence of any satisfactory explanation or 
evidenoo to the contrary it would be evidence 

A.I.R. 1916 P. 0. 104- 
A-I.R. W17 P.C. 89 and A.I.R. 1928 All. 422! 

r'r ?■ m ® iSulaiman and 

Kendall, JJ.). Pabas Ram u, Mewa Eunwar 

.1,930 A.L.J. 890= A.I.R. 1930 All. 861. 

•——The filing of a plaint claiming partition 
•shows a clear intention of separation. (Chaiterii 

ram BALAK V. Ambika Singh. ' 

cr • *®P*I‘‘T. 373=A.I.R. 1929 Pat. 368. 

SirtE u only presumptive evidence of separa- 

Ashworth^ J.— The bringing of a suit for partition 
•IB only praBumptive evidence of separation and 

the fact of the withdrawal of the plaint on tHe 


RIKDU law — P artition — Father. 

ground that separation had not taken place or was 
not desired (but not merely by evidenoa of with* 
drawal of the plaint). A.I.R. 1925 P.O. i9, FoU. 
{Ashworth and Igbal Ahmad, JJ.). SHAGUNGHAND 
V. data RAM. 101 I.C 868=49 All. 664= 

25 A. L.J. 369= A.I.R. 1927 All. 489. 

Stttf withdrawn — Intention to divide negatived. 

When there is a definite intention to divide, that 
intention should be given efiect to ; but where that 
intention has been expressed by the filing of a 
partition suit but shortly afterwards negatived by 
the withdrawal of the suit, the mere filing of the 
suit cannot be deemed to be a sufficient proof of 
that intcution and no severance in status is efieot- 
ed, 33M.LJ. 75;9M.r/.W.6l7. Foil. {Phillips, 
J.). ErISHNASWAMI NATDCr V Pbrumal. 

83 I.G. 84=20 U.L.W. 640= 
1924 M.W.N. 742=A,I.R. 1929 Had. 112. 
— Partition— Father. 

No power to bind sons or to represent them. 

Where a partition is 6orEa Jide and the creditor 
knowing of the partition takes a promissory note 
from the father in whioh are included sums whioh 
were due by the father before the partition, the 
promissory note cannot bind the sons. On parti- 
tion the father ceases to represent the other mem- 
bers of the joint family and he has no authority to 
bind them. {Kumaraswami Sastriand Reilly, JJ ) 
Sosbamania V. Sgbbiah. 1930 M.W.N. 888*. 

Father is competent in his lifetime to effect 

separation tn family. 

The father is in his lifetime oompeient under 
Hindu Law to effect a separation in the family If 
he gives his sons equal share with himself. A 
deed of partition giving separate shares to the sons 
has the effect of a partition. The mete fact that 
the share of one sou is not separated by metes and 
bounds ot that the father describes the sous as 
join^t does not affect the status of the family split 

ofP^^titiou. 2 Mad. 317, Nof re/. 
Nl^tullah, JJ.). NIEMAN 

Bahadur v. Patbh Bahadur. 

1929 A. L. J. 1233=A.I.R. 1929 All. 963. 

: ' — Immoral debts of father do not create ohareo 

on family property— Individual property of sons 
^quired by partition is not liable to attachment 

money- decree against father 
A.I.R. 1927 All. 7U, Ref. on. A.I.R, 1927 Mad. 682 ' 

——The liability of the sons forthe^fatWs 
debts inoutred before partition is not affected by a 
partition if it was made to defeat ot delay 4o 
creditors. {^uJcerjiand NiamatuUah, JJ.). KtIhan 
Sabup V. Brij Raj Singh. 121 1 « 2?7a 

1929 A. L.J.941=MAS:5ij" 

——Decree against father after ^itUion^^^Juot 
beexeouted against sons, fot the father no loncsr 

NiamatuUah JJ) 
Kishan Sabup v. brij raj Singh ’ ' 

121 I.O. 257=1929 A.L.J, 941=51 All. 932= 

: Partition before attachnJu'^' j^^t wljnlJfu 

de<Tce fljainsf father is valid ^ ^ 
The sons of a Hindu at anv time nn *r. v 
ment of the joint family properS- can 
a partition with their fethw lith the expSia SbiMt 

the partition has been joint faSlv 

th^ do so. their IndiviCl b * 

Iho partition will not be Ilabli to^tSohm^n” 
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HINDU LAW — Partition— Father. 

partition can only bs set aside on evidence showing 
■fraud, and the mere fact of the desire to save their 
property will not be sufficient to justify an in- 
ference of fraud. 37 All. 214. Disc. {Ashworth and 
Kendall, JJ.). Gaya Prasad v. Mdblidhab. 

104 I. C. 406=23 A. L. J. 829 = 
A.I.R. 1927 All. 714. 

Son is not liable for father’s antecedent debts 

after partition. {Kanhaiya Lai and Ashworth, JJ.). 
Jagdish Prasad v. Sri Dear. 97 I.C. 503= 

A.I.R. 1927 All. 60. 
■ Father in his lifetime can partition amongst 
minor sons inter se. 2 Mad. 317 and 40 Cal. 966, 
(P.C.), Bel. on. (Fawcett and Madgavkar, JJ.). 
Bapu HAuBiRA V. Shankar Bhau. 93 I.C 213= 
28 Bom. L.R. 46 = A. I. R. 1926 Bom. 160. 

Private partition by father binds sons. 

It is competent to the father of a joint Hindu 
family in bis capacity of managing member of the 
family to refer to arbitration the partition of the 
joint family property, and the award made on such 
a reference if in other respects valid will be binding 
on the BODS unless there is any fraud or collusion 
on his part. 16 All. 281 ; 27 Bom. 287 Foil. (Baker, 
J, C.). Bawai Balchand t>. Lachman Prasad. 

78 I.C. 1045= A.I.R. 1924 Nag. 148. 
Father's insolvency— No separation between 


sons. 

The effect of the order directing a division of the 
father insolvent’s share and delivery of the same to 
the Official Assignee is only a severance of the 
status so far only as he is concerned and his sons 
continue joint with benefit of survivorship inter se. 
(Kumaraswami Sastri, J.). Y. 8. MasiLAMONY 
Mud A LI, In re. 62 I. C. 376 = 13 M.L.W. 332 = 

1921 H.W.N. 168= A.I.R. 1921 Had. 217. 

—Partition- Female sharer— Grand mother. 

Under the Mitakshara, on partition between 
the father and son, the grand-mother is not entitled 
to a share. (Case-law considered.) (Kemp. Ag. 
C. J. and Murphy, 1.1. JamNABAI v. VASUDEO 
Sagarmal. 124 I.C. 793 = 32 Bom. L. R. 48 — 

A.I.R. 1930 Bom. 302. 

.1 Is entitled to a share. 

Id the Mitaksbara School, where the original 
owner of the property dies leavlnga widow and 
where hie son also dies eubsequently, leaving a 
widow and sons, in a partition between these sons, 
their grand-mother, i.e. the widow of the original 
owner, is entitled to a share. 84 All. 505 (F. B.), 
List. (Case-law discussed.) (Walsh. Ag. C. J. 
and Sulaiman, J). KANHAlYA LAL v. MT. 
GAUBA. 83 I.C. 147=47 All. 127 = 22 A L.J. 890= 

6 L.R A. Civ. 1 = A.1.R. 1925 All. 19. 
A grand-mother gets an equal share with her 
grandsons on partition between them. 9 W. R. 61, 
Foil.] 34 All. 606, Dist. (Gokul Prasad, J.). KAN- 
BAIVA LAL MT. GALBA. ^ ^ ^ 

—Partition— Female sharer- Mother. 

-Wbero thtre is a partition between a Hindu 

father and his eons, the wife of the Hindu lather 

has a right to a share equal ‘o that of the fa^er 
or the sons. 82 Cal. 234 and 34 AH. 605, 

33 All 118 and 3 All. 88 Dtst. (Mukerjt and 

Bennet, JJ.). PabtAB DAllP. 

1930 A.L.J. 79^^ A* I* 1^30 All. 537. 
The proposition that a Hindu mother is en- 
titled to a share on partition is 

and a non-assertion of her right by the mother in 
previous partition does amount »cquiescence of 
no riaht. (Mukerji and Bennet, JJ.). 

Dalif. 1936 AaL.J. 793= A.I.R. 1930 All. 037, 


HINDU LAW — Partition — Female sharer.— 

Mother. 

Mother's right to share arises only on partition 

being actually effected by sons. 

Mother’s right to claim share arises only od 
partition, no matter whether the partition is made 
amicably or as a result of a decree by a suit. The 
bringing of a suit for partition by one of the sons 
does not confer any right on the mother to have a 
share. If the suit for partition is withdrawn, the 
mother cannot claim any share, nor can she insist 
that the suit must be carried on to a decree. If the 
partition suit is dismissed by the Court for some 
reason or other, then the mother could not get any 
share in the property. It is only when the property 
is actually partitioned that the mother would ges 
a share equal to that of the sons. She is not even 
a necessary party to suit having no interest in the 
property when the suit is brought. She can only 
come in to watch the proceedings and guard her 
interest when the partition is efleoted. Then ton 
she will not be entitled to any share in the property 
in which the sons bad no interest and which could 
not be the subject of partition. 27 Cal. 77, Foil. 
(B. B. Ohose and N. K. Bose, JJ.). BALDEO DAS 
V. SOROJINI DASI. 34 C.W.N. 160= 

A.I.R. 1929 Cal. 697. 

In the case of a partition between a son and a 

grandson of a female, the grandson being the 
son of a son other than the surviving son the 
female is entitled to a share equal to that of her 
SODS. 34 All. 505 (F.B.), Dtst. (Mears, C. J. and 
Mukerji, J.). BABUNA KUNWAB v. JAQAT NARAIN 
SINGH. 109 I.C. 61 = 50 All. 532=26 A.L.J. 293= 

A.I.R. 1928 All. 330. 

At a partition between brothers after tha 

demise of their father, their mother would bn 
entitled to a share equal to the share of one of them, 
and the fact that one of the brothers is dead and 
his interest in the joint ancestral estate is repre* 
sented at the partition by his only son, makes no 
difference in principle. 34 All. 505, Dist, (Wazir 
Sasan and King, JJ.). BbijMOHANLAL v. Mt. 
BlTANA. 102 I.C. 354=1 L.G. 6= 

A.I.R. 1927 Oodh 233. 

Maintenance in lieu of share — Mother’s suit 

for share not maintainable. 

Where there is a separation between two brothers 
in fact, each appropriating to himself a specified 
share of the profits of the immovable property and 
by the same transaction granting maintenanen 
to their mother, the provision for maintenance is a 
provision in lieu of her share in the estate and a 
suit by the mother for her share is not maintain- 
able. (Case-law referred to.) (Stuart. C. J. and 
Easan, J.). Mt. RAJAM v. DHARMA RAJ. 

100 I. C. 621 = 4 O.W N. 168 = A.I.R. 1927 Oudh 136. 

■ -Mother or step-mother at partition among her 
sons or step- sons or grandsons takes an equal share 
— Death of mother pending partition — Ser share 
lapses. 

When after her husband’s death her son oomes to 
a partition with her step-son or step-son’s son a 
mother, as alsoa step mother, is entitled 
equal share with her own son or step-son and that 
the same is the case with the grand mother an^ 
further that the nephews take in a partition witn 
their uncle their father’s share, i.e., they take per 
stirpes end not per capita. (Text 
cited.) She is not bound by a partition made behind 
her back without setting apart a share for her, ana 
she is entitled to sue for re-opening the 
and for the allotment of her share. 81 Cal. 2b.fi 
(P.C.), Bel. on. 
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HINDU LAW — Partition — Female sharer — 
Uother. 

A parohaser from a son takes subject to the 
mother’s right, aad stands in his vendor’s shoes in 
so far as the mother’s share at a partition is con- 
oemed : 84 O.LJ. 89 and 3 Ail. 88, Rel. on. 

If the mother or etep*mother dies when the 
matter of the extent of the shares allottable at the 
partition to the different olaimants is still sub Ju- 
dies, her death reduces the number of the partioi* 
patora of shares with the result that her share on 
her death must be rs'distrlbuted amongst all of 
them, (Kinkhede, Offg. A.J.C.). BHANRAO v. 
GANGI. 95 I. C. 734=9 N.L.J. 170= 

23 N.L.R. 184=A.I.H. 1926 Nag. 433. 

— ■ " Mother takes equal to sons, but only half as 
much if she has got income producing stridhan — 
Stridhan does not include jewels. 

According to all the leading authorities of the 
Mitakshara School, both mothers and step-mothers 
are equal sharers with the sons: 8 Cal. 537 and 
47 I.O. 204, FolU', 16 Cal. 758 (P.C.). Not foil. She is, 
however, entitled to only half as much if she has 
got stridhan, but it cannot be said that when the 
text’Wiiters lay down that the possession of stri* 
dhan should byitself reduce the olaim of the widow 
to one* half, they meant to include ornaments with* 
in the term, A share given to a widow on parti* 
tion is in lieu of maintenance, and it is difficult 
to understand how a widow can possibly maintain 
herself out of ornaments. Stridhan in the text 
clearly means stridhan capable of producing an 
Income. {Das and Adami, JJ,). Bashit Naba* 
YAN SINGH V. BINDESHWABY PRASAD SINQH. 

97 I-J- 289=7 P.L.T. 599= A.I.R. 1926 Pat. 837. 

• Share given in lieu of maintenance. 

^ The share allotted to a widow on partition of 
joint estate left by her husband among his sons is 
not given her in the character of an heir to her 
husband (owing to the presence of the sons) but in 
hen of maintenance. (Wanr Hasan and Neave, 
A.J.Cs,), Gaya Pbasad v. Gibja Shankbb. 

78 I.C. 874=11 0.L.J. 288 = A.I.R. 1924 Oudh 360. 
— - — The share allotted to a widow on partition 

between the sons ofJher husband can be held by 
her for her life only. On her death it devolves on 
her husband s next heirs. (Wasir Hasan and Neave, 

A.J.Cs.). Gaya pbasad v. Girja Shankar. 

78 I.C. 874=11 O.L.J. 288= 

,, . , A.I.R. 1924 Ondh 360. 

Mother M enMled (o a share on partition be^ 
ween eons. 

A female member of a joint Hindu family has no 
right to claim a partition, hut if she happens to be 
a mother and a partition is made at the iLtanoe of 

her sons she is entitled to a share equal to that of 

each of her sons as a necessary corollary to such a 

MULOHAND. 73 I.C. 39=10 O.L.J. 226= 

j. . , ,, A.I.R. 1924 Oadb 84. 

It is only on the event of a partition amongst 

her sons that the mother becomes entitled to a 

^ TT ? °T “^i“tenanoo. {hfookerjee and 
Ohctgner, JJ,). Jadu Nath Babsab v Haran 

OHAHDBA Babkab. 78 I.O. 687=49 Cal. 1043= 

— ParHfJ ^ 1 ? 1923 Cal. 221. 

^i^wtuion between one brother and transferee 

from the other brother— Mother is entitled to an 

share. After her death half of her share 

will go to the transferee. (Abfeai, AJC\ Ham 

KATH p. SitABAM. 741.0. 81=19 mIr. w- 

• " ^ i-I-R. 1923 Mag. 288. 

amonp sons^Mother is enUiUd to 
^^^^Sirangsrputehaser^t^rtytopariition is ofro 

D. D. Yol. UI-91 


HINDU LAW - Partition — Female iharer-^ 

Step-mother. 

liable — Stridhan given by husband or fathev'inlaio 
should be deducted from mother^ s share. 

Though a mother cannot compel a partition so 
long as the sons romain united, if a partition does' 
take plaoe between the eons, she is entitled to a 
share equal to that of a son in the oo-paroenary 
property, and she is entitled to a similar share on 
a partition between the sons and the purohaser of 
the interest of one or more of them. If the mother 
has reoeived stridhan from her husband or father* 
in-law, its value should be deducted from her 
share. Stridhan received from the family of the 
father of the lady should not be deduoted.- 
{Mookerjee and Buckland, JJ.). JOROBONDHU PAI. 
V. Bajendba Nath. 66 I.C. 121» 

34 G.L.J. 29= A.I.R. 1921 Cal. 381. 

Share allotted to mother of parties — Sons have 

vested interest in tlie share during her life, ... 

The share allotted to a Hindu woman on parti*, 
tion among her sons is an interest in lieu of the 
right to maintenance which is carved out of tha 
son’s shares and at the death of the mother goes 
back to and becomes part of the shares out of wMchi 
it oame. Hence during her lifetime her sons havq 
not merely a spes snccessionis in her share but a 
vested interest: 15 Cal. 292, Ref. {Rankin, J.). SASHI 
BHOSAN V. HArI NABAYAN. 66 I.C. 705= 

48 Gal. 1039=25 C.W.N. 990= A.I.R. 1921 Cal. 202. 
—Partition — Female Sharer — Step-grand* 

mother. 

Step- grand- mother takes equally with son and 

step-grandson. 

On a partition between the eons and a step'grand* 
son governed by the Mitakshara Sohool of Hindu 
Law, the step grand-mother is entitled to share 
equally with the sons and the step-grandson : 
88 All. 83; 81 Oal. 1065, Foil. ; 16 Oal. 768 (P.O.) ; 
34 All. 505, (TTorf and Janes, JJ,). ShbibAU 
Pande V. Harichaban. 9 Pat. 338= 

A.I.R. 1980 Pat. 318. 

— PartUlon—Female sharer— Step-mother. 

partition between sons, even a stepmother 
without a son is treated like a son. 

The proposition that in a partition between bro- 
thers who are the sons of different mothers, the pro- 
perty is^first divided into equal shares among all the 
brothers and then the shares of all the eons of each 
mother are put together and again equally divided 
between them and hor, is not oorieot. The word 
‘*mata ” does include oven a step-mother, without 
sons ; therefore mother gets the same share as a' 
son. (Hallifax, A.J.O,). Padam Singh «. SDBBAN- 
SAl. 94 1.0. 791=22 N.L.R. 26= 

A.I.R. 1928 Nag. 291. 

Step-mother is entitled to a share equal U) that 

of a step-son. 

The word ‘mata’ means not only a mother but' 
also includes a step-mothor. A step-mother does 
occupy the same position as a mother and she la 
entitled to a share out of the joint estate equal to 
that of a step'Son under Mitakshara: 8 Oal, 637* 
17 Bom. 271; 39 Bom. 378; 88 All. 88; 471.0,204! 
Appl.\ 47 P.R. 1914, Dist, {Shadi Lai, 0. J, and 
Addison, J.). TBOH iNDAB SiNGH V. HDBNAM 
Singh. 90 I.O. 1088=6 Lab. 437=7 L.L.J. 424= 

.. . .1® ‘ I-®- I*'*. 6B8. 

Under the Mitakshara, on a partition between 

the father and his eons, the slen mother la entitled 
to a ahaio; 81 Bom. 64. FoU. (Mooleod, 0. 

Shah, J.). Hdbbanna Dbvpnna 0, dbvanha 

SAMNAPPA. 80 1.0. 468^48 Bomi 48^ 

20 Bom. L.R. 424= A..I.R, 1934 BDmt:4f4; 
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get a share equal to that of a son, Where^it was 

argued that the step-mother’s share in Mitakshara 

aggregate of the shares 
il 7 ^ A®* 0* t**® Jo^nt estate, 

n » /J • untenable: 88 All. 83- 

Poll. {Waztr Hasan and Heave, A. J. Cs.). Gaya 
PEASAD «, GIRJA SHANKEB. 78 1.0. 574= 

D *ii.i 286* A.T.R. 1924 Ondh 360. 

—Partition— Female sharer-Unmarpied daogh- 

t6P« 


-—Unmarried daughter is not entitled to share. 
{MOMUddtn, A.J.G.). DHAROPSINOi;. Ra.taram 

108 I.C. 447=A.I.R. 1928 Nag. 193. 
—Paptitlon— Female sharer— Widow. 

' ^ On partition, portion of property given to 
widow in lieu of maintenance and recorded in her 
name— Purchaser at rent sale of that portion takes 
absolute property: 16 Cal, 511 ; 17 C, W. N. 837 
and 1 Oal. 183, Diet. ; 34 I. C. 681, Rel. on. {Adami 
and ChatUrji, JJ.). Indrasan Pande v. 

KABUTRA KUBR. 119 I.C. 558= 

A.I.R. 1929 Pat. 237. 
— — SftAfS, much over her claim for maintenance— 
Widow takes only limited estate. 

In 1804 there was a partition between three 
brothers and the widow of the deceased fourth 
brother. She was given exactly Jth share. She 
dealt with the property as her own and added to 
the property out of the savings of the income. This 
share was much over and above her claim for 
maintenance. 

Held, that in the oiroumstances of the case the 
property given to her became a widow’s estate : 
84 All. 234, Dist. {Piggott and Walsh, JJ.). JHAB- 
BULAL V. JwaijA Prasad. 66 I.C. 986= 

A.I.R. 1922 All. 531. 
—Partition— Female sharer— Wife, 

Partition during life time of father at 

instance of son— Mother takes equallv with sons: 
34 All. 505, Bel. on. {Stuart, C.J. and Srivastava, 
J.). Rampal Singh v. Baldeo Bakhsh Singh. 

122 I.C. 321 = 7 O.W.N. 222 = 
A.I.R. 1930 Oudh 210. 
—Wife gets a share equal to that of son. 

In the Central Provinces, when a father makes 
or enforces a partition of the ancestral family pro- 
perty with his sons, a share equal to that of a son 
must be allotted to the father’s wife, subject to 
diminution on account of any stridhan she may 
have received from her husband or father-in-law: 
8 Oal. 17; 32 Cal. 234 and 17 Bom. 271, Poll {Halli- 
fax and Mitchell, AJ.Cs.). Radha KiSHANLAL v. 
Ear KlBHANEAIi. 98 I.C. 37= A.I.R. 1927 Nag. 55. 
— Partition — Institution of suit. 

Minor is incapable of exercising intention to 

separate — Minor is separated from family only 
after decree — Therefore property of minor son dying 
pending suit by his elder brother as guardian vests 
in father by survivorship. {Ramesam and Jacksmi, 
JJ.), PUROSHOTTAM RAO V. RAM RAO. 

121 I.C. 837=52 Mad. 858 = 30 M.L.W. 251 = 
A. I. R. 1930 Mad. 326=37 M.L.J. 720. 

A suit by a minor for partition, if it ends in 

a decree for partition, has the eSeot of creating a 
division of status from the date of the plaint: 
A.I.R, 1925 Mad. 717, Foil] 41 Mad. 442, Expl 
The fact that the preliminary decree in the case 
Is passed on a oonsont statement does not make any 


diflerenoo. {Coutts-Trotter, C.J. and Sundaram 
Chetty. J. and afterwards Srinivasa Aiyangar, j ) 

Rri Ranga thathachariar V. Srinivasa 

TH.ATHACHARIAR. 104 I.C. 472=50 Mad. 866= 

26 M.L.W. 125=39 M L.T. 234= 
A.I.R. 1927 Had. 801 = 53 H. L. J. 169. 

Minor — Severance dates from date of decree 

and not from date of sui<. 

The institution of a suit by a minor member 
through his next friend for partition of joint family, 
property has not the same efleot as the Institution 
of a similar suit by an adult member of the family, 
that is to say, the mere institution of the suit by 
the minor does not effect a partition of the family, 
but separation only takes place when the suit is 
decreed : 41 j\Iad. 442 and 42 All. 461, Foil 
4 P.L.J. 38. Diss.\ 43 Cal. 1031 (P.C.), Disl] A. I. B, 
1926 Mad. 717, Not foil 

A minor co-parcener is incapable of expressing a 
clear and unequivooallntentioD to separate. If he 
through a next friend files a suit for a partition, a 
division of status is effected not by the institution 
of the suit, but by the subsequent decree of the 
Court and there is no principle of justice or equity 
by which a minor plaintiff can be deprived of the 
advantage he would derive from the death of oo« 
parceners during the interval between the filing of 
Buoh a suit and the preliminary decree therein; 
nor the co-paroeners bora during the same interval 
have their interest acquired by birth in the joint 
family property, affected by a decree for partition 
which in effect dates back to the filing of the 
minor oo-parcener’s plaint. A Court in passing a 
preliminary decree in a partition suit brought by a 
minor Hindu should not make the decree take 
effect from the date of the institution of the suit. 
{Kincaid, J. C. and Bobo, A.J.C.). JETHANAND’ 
UDHANDAS V. KewALRAM. 97 I.C. 609= 

20 S.L.R. 293= A.I.R. 1926 Sind 216. 

The filing of a suit for partition does not effect 

severance of interest of the parties in a case 
where the plaintiff is a minor. {Hallifax and Mac- 
nair, A.J.Cs.). JANGLTA v. JHINGEYA 

63 I.C. 594 = A.I.R. 1921 Nag. 71. 
—Partition— Minor. 

Giuxtdidn cm declare intefitiofi to separate on 

behalf of miner. 

In tho ciis© of ^dult and minor alike there must 
be a definite and unambiguous indication of inten- 
tion to separate. If the guardian of a minor without 
such definite indication confines himself to praying 
for parti tlon, tho Court will insist upon being satis- 
fied that it is for the minor’s benefit ; but if the 
guardian declares that there has been partition^ 
and merely prays for allotment, the Court cannot 
hold the partition in suspense. For once it is assun^ 
ed that the Court may act for the minor and 
vicariously exorcise his volition, there is nothing 
in logic to prevent the guardian doing the same, 
After all under Hindu Law aminor can express 
either himself or through his guardian an inten- 
tion to do that which is clearly not against his own 
interest : 39 Mad. 159 (F.B.) ; 4 P. L. J. 98, 

A. I. R. 1925 Mad. 717, Expl] 41 Mad 442, 
appr. ; 3 M. H. C. R. 94 and 31 Bom. 3<3 (P. C.), 
[Jackson, J.). HBNNUMUDA AKKANNA o. SRI 
R^NGARAJA BHATTAR VENKATA 
BHATTAB AYYAVARULU. 123 LC. 800- 

1930 M.W.N.. 32= A.I.R. 1930 Mad. 486. 

The rule that the filing of , a plaint lo* Pe- 
tition or such other clear and f ' 

pressionof intention to become 
Lveranoe of status is inappUoab le to the case of A 
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HINDU DiW— Partition— Minor. 

minor. [Mukerji and Niamatullah, JJ.). HiSHAN 

8 ABUP t>. BRiJ Raj Singh. 121 l.c. 257= 

1929 A.L.J. 941=51 All. 932= 
A.I.R. 1929 All. 726. 


•Father with his minor sons snlng grand- 


father and uncles for partition— Pending suit 
grandfather dying— Subsequently father dying — 
Major son desiring to continue the suit— Mother 
as guardian of minor sons refusing to continue, 

Held, that although whore a partition has been 
actually effected either by a decree or agreement 
by the father it may be binding on his minor sons 
and can only be questioned on some ground as 
fraud or collusion, still; if the intention to sepa- 
rate has not been carried into effect, the sons shall 
not be necessarily bound by the partition. While 
therefore, the filing of the plaint by the father may 
be deemed to have effected his separation from the 
family because he did not revoke his declaration 
of intention, yet it did not necessarily effect a 
division between the minor son and the other 
members. Before the partition was 'completed by 
a decree representation was made to the Court that 
it would not be in the interests of the minor son 
to become separated from the other members of the 
family and the Court was bound to take that view 
into consideration. So far as the minor’s pecuniary 
interest was concerned, it was obvious that a 
separation effected before ths death of his grand- 
father would be less beneficial to him than the 
separation after that data : 12 Bom. L. R. 621 ; 
621. C. 6U; 11 Bom. L. R. 396; A.I.R. 1922 
P. 0. 201, Ez^l. and Dial.-, A.I.R. 1923 P. 0. 136 ; 
30 Cal. 725 (P. 0.), Cons.; 11 L.W. 611; A.I.R. 1925 
Mad. 112 ; A.I.R. 1925 P. 0. 49; 33 M. L. J. 759, 
Bel. on. {Phillips and ^adhavan Nair, JJ.). 
GANAPATI V. SUBKAHilANYAU GHETTY. 

122 I.0. 167=30 M.L.W. 254=52 Mad. 845= 
A. 1. R. 1929 Mad. 738=57 U. L. J. 374. 

“ , Father assuming hostile attitude towards his 
minor son^^Next friend of minor entitled to sue for 
paring. 

Where the father of the minor adopts a persis- 
tent hostile attitude towards the minor, the next 
fnend of the minor is entitled to exercise on behalf 
Dilaot wAid dQ intention to sopaiAto sud 
obtain a partition, and to demand in the interest 
OX tho minor that hie ahato should be set apart and 
secured for him, and where such a suit for parti- 
tion is _ brought and the shares of the father and 
the minor son are set apart, the father must be 
regarded as having separate interests. {Kanhaiya 
Ashworth, JJ.). jagdish Prasad 
Sbi Dhar. 97 i.c. S03=A.1.R. 1927 All. 80. 

Stranger given a slusre -Alinors interested man 

impeach. ^ 

If on partition a share is given to a stranger the 
^rtition may be impeached by minors interested as 
disposition of property made without consideration 
and that it cannot bo supported as a 5o»a fide settle- 
toent of a disputed claim : 40 Cal. 966 (P.O ) Foil 
(Ziimaroswami Sasfrt and Reilly, JJ.). Enni Soor- 
ANNA W. VAB ABATI VAEAHALD. 101 LO. 828^ 

A.I.R. 1927 Mad. 708. 

- ‘Partition between father and son— Son’s son 
If minor, need not be given separate share. (Halli. 

^and Mitchell, A. J. Cs.). Radha Kishanlal v 
HAekibhanlal. 98 I.O. 87=A.I.R. 1927 Nag. SI 

—— AU oo-parcenera, minors— Partition effected 
.by their respective brothers acting as guardians* 
Md not unusual nor unfair and acted on by the 
ainorg after majority was held valid ; 80 Oaf. 788 
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(P.C.). Rif. to, (Krishnan, J,). BEVAEAJULU 
NATDU V. KONDAMMAL. 

80 1.0. 929=20 H.L.W. 754= 
A.I.R. 1925 Mad. 427. 

—Partition— Partial partition. 

Suit for partial partition should be dismissed. 

Where plaintiffs only ask for a partial partition 
there being other joint property not included in 
the suit, the proper course for the Court to adopt is 
to dismiss the plaintiffs' suit. The Court has no 
power to force the. plaintiffs to sue for partition of 
property against their will. {Broadway and Hilton^ 
JJ.). Ohandi Shah y. BahAdba Shah. 

120 I.C. 544=A.I.R. 1930 Lah. 2S9. 

‘Properim not divided— Members are tenants- 
in-common. 

Whero there is partition between brothers and 
property is left undivided the position of parties 
some after partition, is that of tenants-in-common 
as regards the property which is left undivided: 
A.I.R. 1916 P.C. 101; A.I.R. 1924 Bom. 31, FoN. 
{Baker, /.). Madhart Vaman o. Vinayak 
Ravji. 119 I.c, 779=31 Bom.L.R. 649 = 

A.I.R. 1929 Bom. 323. 
——Property not divided, remaining in certain 
person's possession — Wh>m such possession is adverse. 

In a partition of family property when some 
property is left undivided and Is allowed to remain 
in possession of a certain person, the person hold- 
ing such property is merely a co-owner. In order 
to claim adverse possession the burden is on him 
to prove that^ he repudiated the title of other 
members {having interest in the property) to theie 
knowledge and that he has done some acta adverse- 
ly to the knowledge of suoh members. Mere failure 
on the part of such members to prove the permis- 
sive possession does not go tp establish hia title by 
adverse possession : A.I.R. 1924 Mad. 118, Rel. on. 
A mere mortgage of that property by him alone, 
does not by itself show that the act is an adverse 
one. It must be proved that the mortgage was 
made with the knowledge of other members 
interested : A.I.R. 1923 All. 291, Appr. {Madhavan 
Natr, J.). Vaiyapubi Ohettiar v. Sdbramania 
CHETTIAR. 114 I.c. 337* A. I. R. 1929 Mad. 27. 

—^Subsequent sutf for partition of property left 
out %n the first suit— When tnoinfainabls. 

_ If, in the previous suit for partition, a property 
IS left out either intentionally or by mistake and 
no objection is taken by any party to a partial 
partition and the property in that suit are parti- 
tioned, a subsequent suit for partition of the pro*, 
party so left out and still held in joint possession 
IS maintainable. Whew properties included in tho 
previous suit are loft out of partition -with the con- 
sent of parties who agree that they should remain 
in joint possession of the parties they may also be 
partitioned in a subsequent suit; but where the 
dccieo in the previous suit dealt with tho propet- 
ties included in that suit and Erected that soma 
of them should remain joint between the oo-pai« 
oenors. a subsequent suit for partition thereof 
not bo mamtamed in view of the provlaions of 3. ll 
0. P. Codo. {Suhrawardy and Qraham, JJ.), \ Sasi 
Mohan Saha v. Hari Nath. 110 1 0 60= 

47 0. L, J. 436 = 32 C, W. N. 1023= 

TD « i . - A.I.R. 1928 Oal. 469* 

— Fartxtxon, tf effected ts presumed to bo coin- 
phte* ^ 

When ^ere is a disruption of a joint HlncliL 
f^ily.^ore la a strong presumption thafeaToon? 
ploto partition has taken plaoo and thehu^don ol, 
prgvmg should be heavily laid on tllO PMS-^ho 
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D.. .. , 109 1.0.714 = 10 L.L.J. 336. 

■^'^^sumpHon of complete partition arises. 

Wbere a partial partition is proved, the presump- 
tion IS that there has been a complete partition 

property. {Zafar Ali, J.). 
Sheo Ram V, SIAM Raj. 99 i.c. 592= 

28 P.L.R. H=A.I.R. 1927 liaii. 107. 

Suit for partial partition,, when maintainable 
Properties left out, out of ignorance in the first 
luit — Subsequent suit not barred. 

In a partition all the properties of the family 
should be included. It is not open to a member of 
the joint family to ask for a partition of a certain 
item and leave the rest except in cases where some 
of the items could not bo divided by reason of their 
being in possession of usufructuary mortgagees or 
being under a long lease or set apart for mainte- 
nance of awidow or some member of the family or 
some other reasons. It is not loft to the option of 
the plaintifi in a partition suit to ask for relief in 
respect of certain properties and then to say that 
he would ask for partition of the other properties 
at some future time, when the circumstances above 
adverted to are not present. 

When parties are ignorant as to the existence of 
some family property and divide the property that 
is known to them and if afterwards it bo dis- 
covered that some property belonging to the joint 
family has been left undivided, there could bo no 
omission to sue within the meaning of B. 2 of 
0. 2 unless the plaintifi was at some time prior to 
the suit .iware OF informed of the claim or of the 
facts which would give him a cause of action, and 
therefore it cannot bo said that be ought to have 
included it in the previous suit. {Devadoss, J.). 
SUDRAMANIAM V. LAKSHMINARASAMMA. 

98 I.C. 538 = 38 M.L.T. 82 = A.I.R. 1927 Mad. 213. 

partitioD should be presumed to have been 

a complete one ; 35 All. 564, Disf. {Boys and 
Danerji, JJ.). RoshanLalo. Maharaj Phasad. 

89 I.C. 344 = 6 L.R A Civ. 512= 
A. I R. 1926 All. 166. 
"■■■ Suit for partial partition — When lies. 

A suit for partial partition ‘would not ordinarily 
lie. lu certain cases partial partition may be 
allowed but there must be circumstances which 
militate against the division of all the family pro- 
perties and which would be a sufficient reason for 
the Court to hold that the suit for partial partition 
should bo allowed. If some property belonging to 
the plaintiff and the defendants was in the hands 
of a third party claiming adversely to them, or if 
some property was alienated by one of the co-sharers 
and if there was some difficulty in including such 
alienee in the suit, then the Court would not be 
inclined to hold that such properties should be 
brought into the suit. But where the only allega- 
tion is that the other properties are in the posses- 
sion of the tenants of the plaintifi, a suit for parti- 
tion of some only of the lands belonging to the 
parties cannot bo maintained. [Devadoss and 
Jackson, JJ.). G. A. SUIiRAMANIAN v. A. RAMA- 

chandraRao. ..,^5 

A.I.R. 4925 Mad. 333 = 47 M.L.J. 908. 

■Portion left undivided— Position of members 

ctslo. , . 

Once it is held that there has been partition, the 

presumption must be that as regards that portion 

of the estate which remained undivided, the mom- 

beiB qf the family, would hold as teuauls-iu- 


HINDU LAW— Partition —Partial partition, 

common unless and until a special agreement to 
hold as joint tenants is proved ; A. I. R. 1922 P C 
201; A.I.R. 1016 P.C. 101, Foll\ 18 B. 611, Dist. 
[Macloed, C. J. and Crump, J.). Dagadu 
Govinda V. Sakubai Nana. 73 I.C. 369 = 

47 Bom. 773=25 Bom. L.R. 806= 

A.I.R. 1924 Bom. 31. 
•; Burden of proving incompleteness of partition 

is on one w/to alleges. 

Where it is admitted that a partition has taken 
place the presumption is that all the property 
belonging to the joint family has been divided and 
the burden of proving that some of the property was 
left undivided and continued to be joint, lies upon 
the person alleging it. [Kotval, A.J.C.). ANAND- 
RAOo. Dada. 71 I.c. 43= A.I.R. 1924 Nag. 83. 

A widow of one of the members cati demand 

partition of undivided portion as partial partition 
effects severance in status even with regard to pro- 
2 >crty not divided. 

When members of a joint family divide portions 
of the family property, a state of sevoranoo would 
in all probability result though it depends upon 
the circumstances in each case, and the facts 
proved, whether family still remained joint, each 
member holding his share of the property divided 
as his own separate property, and all the membots 
holding the undivided property as members of a 
Hindu joint family. Where it was found that a 
very largo portion of the family property was divid- 
ed in 1889 amongst the members and from that 
date they began to soparato, and had separate 
business and enjoyment in respect of their respec- 
tive properties, it would be a legitimate presump- 
tion that they intended from that date to live 
divided, and consequently they would own the pro- 
perty still remaining undivided as tenants-in* 
common and therefore a widow of one of the mem- 
bers is entitled to a forxal partition of the pro- 
perty left undivided. [Macleod, C. J. ayid Crump, 
J.). Kasturibhai NANIBHAI V. Bai Mahabaxmi. 

77 I. C. 914=A.I.R. 1923 Bom. 464. 

When allowed and when not — Qcneral rule— 

Reasons for the rule — Exceptions. 

The general rule is that all property held in co* 
tenancy should be inoluded in a partition suit. A 
co-tenant whose title to an undivided share of 
joint property is admitted clearly is entitled to 
partition as a matter of right; a difficulty in 
making a division of the subject-matter or a 
resulting prejudice to some of the co-tenants is not 
a sufficient ground for refusing a partition ; and it 
has sometimes been maintained that partition may 
be claimed though it be impossible to divide the 
property without materially impairing its value or 
even totally destroying it. But although as a gene- 
ral rule all joint property of the co-tenants must be 
included in a partition suit, it is within the power 
of co-tenants by mutual agreement to make a jwr- 
tition of a part only of the joint property, retain- 
ing the rest in common. Exceptions to the^ rule 
that a suit oinnot lie for partition of a portion of 
the family property have been recognised when 
different portions of tho family property are situat- 
ed in different jurisdictions, and separate suits for 
separate portions have sometimes been allowed, 
where different rules of substantive or adjective 
law prevail in the different Courts, Again a suit 
for partial partition has been allowed when the 
portion excluded is not in tho possession of co- 
parceners and may consequently be docined not to 
bo really available for partition; a suit for partial 
partition has also been allowed when the portion 
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excepted is impartible property. In another class 
of oases the rule has been relaxed namely ^vbere 
portion excluded is held jointly with strangers 
who have no interest in the family partition. The 
rule that a partition suit should embrace all the 
joint property is neither arbitrary nor technical: it 
is founded on sound and weighty reasons. If the 
rnle were not recognised and firmly applied, 
multiplioity of litigation would be tho inevitable 
result. If suits for partition were allowed to be 
instituted in fragments, the jurisdiction ol the 
Trial Courtand the forum of appeal might be alter* 
ed ; it might be of paramount importance to a party 
litigant whether he should have a first appeal or a 
second appeal to the High Court and whether he 
should at all be permitted to seek the judgment of 
the Judicial Committee with regard to the mat* 
tors in controversy. Tho rule further ensures a just 
partition; parties might otherwise be greatly pre* 
judiced as regards equitable distribution, reten- 
tion of possession, liability for improvements and 
adjustment of accounts. 

If the plaintiff declines to have a partition of 
the entire estate the suit will stand dismissed. 
(Cawfatodwcuised). {Mukerjee and Cuming, JJ.). 

Bajendba humab Bose v. Bbojendba Kumar 
Bose. 77 I.C. 790=37 C.L.J. 191= 

A.I R. 1923 Gal. 501. 


Presumption is that all property was parti 

Honed. 

If a property stood in the name of JT, oueofth 
four brothers, this is not even prima facie evideno 
that the property was obtained by K, for himsolf i 
at the time of acquisition, the family was still joint 
After partition there is no presumption with rcgar< 
to any property that it was excluded from the par 
tition and the burden lies upon him who allege; 
exclusion, to establish his assertion. Separati 
possession is not conclusive evidence of parti 
tion and must be interpreted in the light of all th( 
oiroumstanoos of the case. (Mooherjee and Cuming 
JJ»). Kaieiash Ohandba Nag v. Bejoy Chan 
DBA Nag. 72 I.c. 680=36 C.L.J. 434= 

A. I. R. 1923 Cal. 18 
■y; -S^aration, <m to part of property dissolve 
}o%nt family. 

The very conception of a joint Hindu famil; 
mvolves joint ownership of all the family propert; 
by its members and oonsequently the moment th' 
partition takes place, even though it is partitioi 
01 only a portion of the joint property, the mem 

members of a joint Hindu family 

Rossignof and Martineau, JJ.) 

Bbhi Pabbhad «. mt. Qub Devi. 73 I.c. 894= 

5 L.L.J. 185=4 Lah. 252= 

, A.l.R. 1023 Lah. 497 
“—Where separation is proved the onus is shift 
ed on the person who alleges that a particular iten 
18 joint propjtty. {Campbell, J.). Narsingh DA 5 
V, UTTAM CHAND. 76 I.C . 852= 

A.l.R, 1923 Lah. 333 
■ — ^ — Division as to part of the estate and join 
toimnoy as to the rest is permissible. (Afr. Ameei 
Ali.) RAMAIiINQA ANNAVI V. Nabayan annavi 

68 LG. 451=45 Had. 489= 
«. « M.W.N. 396=30 M.L.T. 258= 

26 O.W.H. 929=20 A.L.J. 839=49 LA. 168= 
24 Bom. L R 1209=16 U.L.W. 633= 
37 C.L.J. 16=A.LR. 1922 f .0. 201= 
^ 43 M.L.J. 428 (B.C.) 

Parfifion— fiudsefittenf enfran 
cmt^metU--Dwided member can prove that the inan 
undivided at partiliont 
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Tho fact of partition from the person in whose 
name the servico inam is enfranchised is not 
conclusive against a claim to co-parcenary rights 
in the enfranchised inam lands. Whether the co- 
parcenary right survives, will have to be deter- 
mined as a fact in each case. It may be that the 
office with the inam attached to it was allotted at 
partition to tbeico-paicener then holding office as a 
part of his share. In such a case persons divided 
from him would obviously have no rights after 
enfranchisement. It may be that in view of the 
peculiar nature of the tenure and the legal impossi- 
bility of severing the lands or any portion of them 
from tho office, the inam was kept undivided on the 
understanding that although till enfranchisement 
only the office-holder could enjoy it, yet in the 
event of cufranchisemont, all members would ba 
entitled to share. It may be that the other co-par- 
ceners were actually allowed by the office-holder 
to enjoy some portion of tho inam land or its pro- 
fits. If a divided member claims to share in an 
enfranchised servico land, the onus lies on him of 
proving, not only that he is a member of the oigiual 
service family, but that at any partition which has 
taken place the inam was kept out of partition as 
undivided property in whioh all the shares retained 
joint rights. 

View of Spencer, J., in'(19a8) M.W.N. 849, 
senfsd/rom; ;{6 Mad. 339 and 80 Mad. 434 (F.B.), 
Ref. to.l {dyling and Odgers^ JJ.). DEVULAPALLI 

Venkata subba Row v. k. Satyanabayana- 
mubti. 60 I.C. 27 = 44 Had. 179= 

A.l.R. 1921 Mad. 66=40 H.L.J. 31. 


—Partition— Provision. 

- — —Bombay School- Son can claim partition 
against father's wishes — Father can insist upon pro- 
oision for payment of his untainted debts being made 
before granting partition. 

Ip Bombay Presidency the right of a son to a 
claim of partition from his father and against hia 
wishes is recognised. As a neoessaty corollary to 
it, the corresponding right of the father to claim, 
that before suoh partition takes place the payment 
of an untainted dobt duo by him should be provided 
for, must be given effect to. Therefore, in a suit 
filed by a son against his father f«r partition it ia 
open to the father to insist upon his debts whioh 
are not tainted being disoharged before any parti- 
tion takes plaoe. 

Oreditors of a Hindu father obtained mortgage 

decrees against him for debts oontraoted by 

without neoessity but not for illegal or immoral 

purpose. The decrees gave a tight to claim money- 

deotee for balanoe as the claim was nob baned. In a 

Bult for partition by the son against the father to 

whioh the mortgagees dooree-holdera were made 

parties the son claimed that the deoree should not 

bind his interest in the property and asked for 

an injunction to restrain ezeoution against the 
oreditors, 






, evil uu urjraynai 

the Claim of the creditors as a simple motfey claim 
against his own interest should not he provided 
for in this suit or that the creditors should be 

referred to separate prooeedings to euforoe their 
claim so ^at he might he able to further delay the 
creditors by raising the alleged point of Umitation 
when the personal claim of the creditors was in 
time when the injunction was asked for. fW 
chand and Wtld, A.J .Cs.). Qangasam Rauda^ 

Lalumal OHANDDMAD. A.l.R. 1930 Sind m 

Son suing for partUion is ItaNs for Die ««! 

rwge es^penses of sisters married and to be inarrSl 
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HINDU LAW— Partition—ProYlBion. 

VexRame^am and Rcilhj, J"/.— In a co-parcenarv 
consisting of father and sons, the obligation of 
maintaining and marrying the daughters is not 
only on the father and through him on the co-par- 
cenary but it is obligation on the co-parcenary 
i^bsclf, because such an obligation, being only a 
historical remnant of the daughter’s original right 
to a share in the co-parcenary property, is creat-’d 
by birth. Hence if a son institutes a suit for parti- 
tion against his father and brothers, his share in 
the family property cannot escape the liability of 
share in the expenses of the marriage of a daughter 
(his sister), who wag married after the institution 
of the suit and of those that are still to bo married. 
J'ncAson, J"., contra; A. I. R. 1922 P.C. 201, 
{Other case-law considered,) {Ramesam, Jackson and 
Reilly, JJ.). C. SUBBAYYA V. Ramayya. 

121 I. C. 113s=30 M. L. W. 923 = 
A.I.R. 1929 Mad. S86=57 M.L.J. 826 (F.B.). 
■ Provision cannot be made in a partition de- 
cree for the marriage expenses of the unmarried 
members: A.I.R. 1922 P. 0. 201, Foil. {Madgavka.r 
and Patkar, JJ.). Ganesh v. Shriniwas. 

113 I.C. 620 = 30 Bom. L R. 457= 
A.I.R. 1928 Bom. 211. 


Suit filed — An unmarried member cannot 

claim his marriage expenses. 

The institution of a suit for partition by a 
member of a joint Hindu family effects a severance 
of the joint status of the family and a member of 
the family who is then unmarried is not entitled 
to have a provision made in the partition for his 
marriage expenses, although he marries before the 
decree in the suit is made: A.I.R. 1922 P. C. 201 ; 
A.I.R. 1927 Bom. 651, Foil, and 31 M.L.J. 147, 
Dist. {Mohiuddin, A.J.C.). DhAROPSING v. RAJA- 
BAM. 106 I.C. 447=A.I.R. 1926 Nag. 193. 

■ In a suit for partition, a party should be dis- 
allowed not only prospective marriage expenses, 
but also expenses incurred after the date of the 
suit for partition and before the trial whether the 
parties live jointly or separately ; A.I.R. 1922 
P. 0 201, Foil. [Marten, C. J. and Crump, J.). 
Pbanjivan KASHIBAM V. Motiram Mancharam. 

103 I.C. 720=29 Bom.L.R. 1412= 

A.I.R. 1927 Bora. 63. 

■ - Joint family of father and sons— Before parti- 
tion provision must bo made for debts by father and 
joint family. [Campbell and Dalip Singh, JJ.). 
BAT NABAIN V. 9R1 KiSHEN DAS. 93 I.C. 612 = 

7 Lah. 376=28 P.L.R. 245=A.I.R. 1926 Lah. 264. 

One co-parcener meeting from his private 

property expenses due from joint estate should be 
proportionately reimbursed by others before parti- 


tion. 

Thus where he has paid out of his private pro- 
perty maintenance to the widow and the daughtoc 
of the last owner, he is entitled to reimbursement 
by the other co-parconers for their share of the ex- 
penses before a partition of the joint estate is made. 
iScott'Smith and Fforde, JJ.). MT. BHOLI BA1 1 ;. 
DWABKA DAS. 84 I.C. 168=9 Lah. 375- 

A.I.R.1929 Lah.32. 

Provision for the marriage of unmarried oo- 

parceners cannot bo reserved at the time of parti- 
tion- 46 Mad. 489 (P.C.), Foil. [Scott-Smilh and 
Fforde, JJ.). Mt. BHOBI BAI v. DWABKA Das. 

84 I.C. 168=3 Lah. 373=A.I.R. 1923 Lah. 32. 

.Maintenance— Provision should be made at 


.partition. ‘ , 

When joint property is partitioned, provisions 

may bo made for the maintonauco of such female 

mciabotB of the family as arc entitled to mam- / 


HINDU LAW— Partition— Re onlon— Father. 

tenance from the estate. (1843) Pulton 189, Poll. 
[Mookerjee and Chotzner, JJ.). GOPAL OBANDRA 
PAL V. KADAMBINI DASI. 73 I.C. 235= 

A.I.R. 1924 Cal. 364. 

Members have not absolute right to residence in 

a particular house or room. 

It is quite wrong to say that the member of a 
joint Hindu family have rights in rem to residence 
in a particular house. It is true that while the 
common house is being used as a family house, 
they have a right to reside there but whether they 
have a right to any particular separate room is 
doubtful, but on partition it is clearly a matter for 
the tribunal arranging the partition to say whether 
it is in the general interest of the co-parceners that 
residence should be given in a particular house or 
not. Some other provision can be made if there 
are more houses than one to choose from. It may 
be for the general advantage of the family that pro- 
vision should be made in money instead of in kind, 
[Schwabe, C, J. and Waller, J.). OFFICIAL 

Assignee op madras v. n. Rajabadar Pillai. 

78 I. C. 336 = 1924 M. W. N. 192= 
19 M. L. W. 397 = 34 M. L. T. 341= 
A.I.R. 1924 Mad. 458=46 M.L.J. 145. 

Provision for the marriage or upanayanam of 

some of the members among whom the property Is 
being divided cannot be claimed : A.I.R. 1922 
P.C. 201, Foil. (TTa^ir Hasan and Neace, A.J.Cs.). 
Gaya Prasad v. Girja Shankar. 78 I. C. 574= 

11 0. L. J. 286 = A.I.R. 1924 Oudh 360. 
—Partition— Re-opening of. 

When inequality results in unfairness and 

prejudice to the minor, he can bring a suit for re- 
opening partition and limitation runs from the 
date of the minor’s knowledge. [Einkhede, A.J.C.), 
Jain v. tdkaram. 104 1. 0. 493= 

A. I. R. 1927 Nag. 390. 
When a oo-parcener brings a suit for re-open- 
ing a partition, ether co-paiceners who do not im- 
peach the partition should not be allowed to get any 
benefit from the le-openiog. [Einkhede, A. J. C.). 
Jain v. Tdkaram. 104 I. C. 493= 

A. I. R. 1927 Nag. 330. 


—Partition — Re-union— Effect of. 

Re union cancels partition. 

Re-union cancels the partition and remits the 
parties to their original status and they thus 
become subject to all incidents of a Hindu co- 
parcenary : 10 M.I.A. 403 (P.O.) ; A.I.R. 1923 
P.C. 136; A.I.R. 1925 P.C. 93; and A.I.R. 1925 
P.C. 49, Foll.‘, 19 M.L.J. 728; 17 Cal. 83 and 
19 Cal. 634, Bel. on. [Venkaiasubba Rao, J.). BabD 
V. GOKULDOSS GOVABDHANDOSS. 112 I.C. 184 = 
28 M.L.W. 824=A.I.R. 1928 Mad. 1064= 

55 M.L.J. 132. 


‘Re-union restores parties to original status. 


Per Phillips, J. — A re-union between tb.n parties 
itores them to their original status and when a 
ctition is effected, the shares are the same as 
9y would bo at the original partition irrespective 
the amount of capital contributed by each co- 
ccenor : 15 M.L.T. 352, Not foil,; 39 Bom. 734; 
M.I.A. 403, Foil. [Phillips and Krishnan, JJ.). 
KRISTNAYYA V. K. GURUVAYYA. 70 I.C. 146= 
14 M.L.W. 668=1921 M.W.N. 742= 
A. I. R. 1921 Mad. 443=41 M.L.J. 603. 

Partition— Reunion— Father. 

Fathers can re-unito, carrying by their act, 


> the re- united family also their sons. [Venkata- 
ia Rao, J.). BABUO. GOKDLDOSS GOVARDHAN- 

112 I.O. 184=28 M.L.W. 824= 
A. 1. R. 1928 Mad. 1064=53 M.L.J. 132. 


1453 


CIVIL, OEIMINAL AND REVENUE 


1454 


HIHDU LAW— Parkitlon— Re-unlon-“lIIiior. 
—>ParUtIon*-*Be'nuIoii— Minor. 

>Arrangem6nt by father to give to members of a 
separated branch properties out of ancestral estate is 
not binding on minor sons. 

A declaration of familj arrangement puEporting 
to give filiates in the plaintiff's ancestral property 
to the members of the difietent bianohes of the 
disrupted joint family was ezeouted by the father 
of the plaintifi. Under law there could not be any 
re'onion and the aot was done not to settle any dls* 
pate bub simply out of charity and compassion. 
The plaintifis were not the parties to the declara- 
tion nor was it to their advantage, and some of them 
were minors. The declaration was never intended 
to bo enforced, was not acted upon and the plain- 
tifls were all along in possession of the property, 
Held, that the declaration could not affect the 
plaintiffs, {Adami and Fazl Ali,JJ.). LAK8HMI- 
DHAB tl. SBISBNAOHAHDBA. 

A. I. R. 1929 Pat. 548. 
— Partitioa—Re uu!on~Plea of. 

The question of the re-union of a Hindu 

family and the facts relevant to prove such re- 
union is a matter of law. [Wilberforce, J.). 
NABAINDAS V. hlAHNaA BAM. 59 I.C.'706= 

45 P.W.R. 1921. 

— PartItion-“Re*union— PreBumptlon against. 

After partition presumption is against re- 

union. 

As the presumption is in favour of union until a 
partition is made out, BO after a partition the pre- 
sumption would he against a re-union. To estsb- 
llah It, it ia necessary to show, not only that the 
parties, already divided, lived, or traded together, 
but that they did so with the intention of thereby 
altering their status and of forming a joint estate 
with all its usual incidents. {Venkatasubba Rao, 
J.), RAJAGOPADA PiLIjAI V. p. Veebapbbumal 
PILLAI. 102 I.c. 630 =39 M.L.T. 76= 

A.I.R. 1927 Mad. 792=83 M.L.J. 232. 

'*~PaTtitlon—”Re<iinIon— Presumption of. 

—Minor son continuing to live joint with 
father even after majority and conducting his busi- 
ness— Re-union can be presumed. {Kendall, AJ.C.), 
Bt Oneabeshwab Pbasad t;* Bt Doshtant 

« 82 I.c. 10= A.I.R. 1925 Oudh 56. 
—Partition— Re-union— Proof of. 

Agreement U> re-unite can be inferred from 
oondwt. . * * 

To establish re-union after general partition 

one must prove that there was some agreement to 

re- unite, though that agreement may he inferred 

from Bubsequ^t conduct : 40 Oal. 823, Bel. on, 

*^*^*)’ GAUKI BHANBABO. 

zeshab Deo. lu i.c. 881=1929 a.l.j. 204 = 

o . ,, A.I.R. 1929 All. 148. 

■ B6-un\on presumed from conduct. 

Where it is necessary, in order to ascertain the 
share of the outgoing oo.parcenets, to fix the shares 
which the others are, or would be, entitled to, the 
separation of one may be said to be the virtual 
separation of all. And even though there ia no 
evidence of any specific agreement among the re- 
maining oo-parceners to remain united, such a re- 
union shall he presumed by the evidence showinn 
t^t they did 80 remain ; 80 Oal. 735 (P.O.), Bzvl 
(/flckson, A.J.C.). Kbishnappa t>. Kassinam 

. ^ LC. 677= A.I.R. 1929 Hag. 864. 

“—After partition members living together and 
Magu^ property in oommon— Pamlly roproaent- 
ed' as -a joint’ in ilitigation, 

that though the evidence was consistent 

TOthtw-nnlonidld not, 'neceasMily.prpve it as the 


HINDU LAW— Partltioa— Re-auloB— Bacoesiioq 
after. 

allegation of jointness might have been merely for* 
the purposes of litigation: 30 Oal. 738 (P.O.), 
Bel. on; A.I.R. 1923 P.C. 136; A.I.R. 1928 Mad. 1113 
aud A.I.R. 1920 P.O. 24. Bef. {Jackson, A.J.G.), 
Raqhunath V. Mt. YAMUNABAI. 121 I.c. 682= 

A.I.R. 1929 Nag. 362. 

Intention to re-unite mtisl be established. 

Re-union among co-paroeners, though provided 
for by the text books, is of very rare ooouirenoe; 
and to establish it, is necessary to show not only 
that the parties, already divided, lived or traded 
together but that they did so with the intention 
of thereby altering their status and of forming a 
joint estate with all its usual inoidents. (Das and 
Adami, JJ.). PAN KUEB v. BAM NABAIN. 

117 I.O. 33=10 P.L.T. 217 = A.I.R. 1929 Pat. 333. 


Where separation of the members of a joint 

Hindu family is once clearly proved, the mote fact 
of their subsequent living together and helping 
one another in their work is not sufficient to 
justify the finding of their re-union In property. 
{Mukerji, J.). MT. BACHHI KUNWAR v. Ram 
LAKHAN MAIi. 110 I.C. S90=A. I. R. 1928 All. 640. 

Partition by registered deed — Be- union cannot 
be proved by unregistered deed. 

No doubt a person can prove a division in status 
by an unregistered partition deed, but he oannot 
prove by an unregistered document followings 
registered partition deed, which has divided the 
property into specific plots, either a re-union of the 
property! or a re-union of status, which neoes- 
8ftnly mvolvds tli6 of tto proportv • 

A.I.R. 1919 P.C. 44, DisL; A.I.R. 1916 P.O. 104 

and A.I.R. 1917 P.O. 12. Bel. on. {Kumaraswamy 
Sasirt and Redly, JJ,). MAHALAKSHAmma v, 

Chaturveddla Suryanarayana. 

117 I.c. 113=51 Mad. 977=28 M.L.W. 919= 
A. I. R. 1928 Mad. 1113=55 M.L.J. 733. 
Be-union must be strictly proved. 

A ra- uniting is for obvious reasons, of very taro 
ooouxrenco, and when it happens it must be striotly 
proved as any other disputed fact is proved: 
A.I.R. 1925 P.O. 49 (P.C.) and 30 Oal. 725 (P.O.), 

If 0lw9 

Jointness in residence, food and worship does not 
newssarily connote re-union; no more than is sepa- 
ration in these respects, conclusive proof of parti- 
tion. {Venkatasubba Bao, J.). Babu v. Gokdlooss 
GOVABDHANDOSS. 112 I. c. 184=28 M.L.W. 824= 

A.I.R. 1928 Mad. 1064=55 M.L.J. 182* 
— When oo-paroeners in a Mitakshara family 
hadsepamted an agreement to re-unite must be 

proyod like any other fact, and if that is not prov- 
ed, they remain separate. {Sir John Sdee.) Jag 

Prasad RAi 0. Mt. SiNGABi. 86 I G laa— 

6 L.R. P.C. 111 = 27 Bom L R 760 = 
29 O.W.N. 941=23 A.L.J. si w N 229- 
A. I. R. 1925 P.C. 93=49 M.L.J. 163 (P C.I 
——Re-union to be proved by direct evidence. ' 

deed ,by one oo-porce- 

net that a previously separated oo-paroenor haTreV 
?t sufficient to prove ro-uniou: 

It might be strong corroboration of any direct ovl 
denoe that may bo adduced to show that the ci 

greeners have re-united, (afocleod, O.J. and Ctumn' 
^). JADAVBAI LAKKHIOHAKD v. MDLTANOHAiSJ 
Habakhchand. 87 1.0.936=27 Bom. 

« .... A.LR. 1928 Bom. 350. 

Part Uioa— Re.oalonH3uoooialon afton < 

t £ and subaeqnently le-united, with 

hia£aUiet-X> dying inetaie oiM-mion^M^ 
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HINDU I<AW-~Partitiott'-'Re'iinIon~SaooeBBion 
after. 

behind father and separated brothers—Brothers 
succeed to property which fell to D's share at parti- 
tion in preference to father. (Sriras/atia. JX 

Mathura t;. BiNDRA. 7 0.W.N. 562= 

A.I.R. 1930 Ondh 336. 
■ ' Re^umUd member preferential heir to sepa- 
rated member of equal degree. 

In oases in which separation once takes place and 
then afterwards co-parceners through afiection re- 
unite and there takes place an entire unity of inte- 
rest among them, a re-united oo-parcener shall take 
the heritage in preference to, and in utter exclusion 
of a separated claimant of an equal degree, whether 
brothers of the whole or half-blood or sons of such 
brothers or uncles. [Jwala Prasad and Ross, JJ.). 
Sadananda Barpanda V. Baikuntha Nath 
BARPANDA. 63 I.C. 833=2 P L.T. 299= 

A.I.R. 1921 Pat. 296. 


-“Partition— Re-union— Who can re-nnite. 

• A re-union after partition can only take place 

between a father, brother or paternal uncle, [Adami 
and Faal Ali, JJ.). LAKSHMIDH.AB ti. KRISHNA- 
CHANDRA. A.I.R. 1929 Pat. 548. 

Under the Mitakshara law re-union can- 
not take place with any person except with a 
father, a brother or a paternal uncle. The text on 
the point cannot be read as illustrative but must 
be read as restrictive : 33 Cal. 371, Bel. on. {Das 
and Adamif JJ.). PAN Kuer v. Ram Narain. 

117 I, C. 33=10 P. L T. 217= 
A. I. R. 1929 Pat. 353. 
— According to the Mitakshara School, a mem- 
ber of a joint Hindu family, once separated, can 
ro-unite with bis father, brother or paternal unole 
but not with any other relation. {Broadway and 
Agha Haidar, JJ.). HiRASiNGHV. Mt. Manglam. 

106 1. C. 877=9Lah. 324=29 P.L.R. 697= 

A.I.R. 1928 Lah. 122. 


—A re-union in estate properly so-called can 
only take place between persons who were parties 
to the original partition : 30 Cal. 725 (P.C.), Foil. 
{Devadoss and Jackson, JJ.). Pichayya v. Sar- 
VAYYA. 106 I.C. 649=26 M L-W. 746 = 

a T.R. 1927 Mad. 1118. 


Re-union is possible with father, brother or 

paternal uncle only and that must be after partition 
and must be of estate. 

Where it appeared that there had been a separa- 
tion but subsequently two brothers had entered 
into an agreement whereby they had agreed to live 
together and to hold the property in certain speci- 


fied shares, . . 

HeZi, that there was no re- union in the sense 

that the two brothers became co-parceners of a joint 
Mitakshara family. It depends upon the evidence 
In each case as to whether the parties have re- 


For a re-union two things are essential ; firstly, 
that one can re-unite with his father, brother or 
natemal uncle, in other words, the re-union is 
restricted to these three classes of cases only. 
Secondly the re-union must take place after sepa- 
ration so that the parties seeking to re-unite must 
have separated before the re-union. The effect of a 
ro union is to place the united co-parceners in the 
same position as they would have been m had no 
partition taken place and property of the united 
members stands on exactly the same ^ 

that of members who have always been 
BO that upon the death of .any one of the re united 

members his share will pass by ^5® 

remaining members and will not got into the hands 


HINDU LAW— Partition— Bhapos* 


of any divided members so long as there are undi- 
vided members in existence. In order to constitute 
a re-nnion there must be a junotion of estate with 
an intention to re-unite ; the re-union must be a 
re-union of property so that the united oo-paroeners 
oan say “the property which is mine is thine, and 
that which is thine is mine.” (1892) 16 Mad. 440- 
(1867) 7 W.R. 35: (1910) 37 Cal. 703, Foil. {Jwala 
Prasad and Ross, JJ,). MANA Ojha v. Pbabhudat 
OJHA. 75 1.0. 508=3 P. L. T. 284* 

A. I. R. 1924 Pat. 647. 

Re-nnion cannot take place with any person 

indefinitely but only with a father, a brother, or 
a paternal uncle. {J wala Prasad and Ross, JJ.). 
SADANANDA BARPANDA V. BAIKUNTHANATH 
BARPANDA. 63 I.C. 833=2 P.L.T. 299= 

A.I.R. 1921 Pat. 298. 

—Partition— Right to. 

A Hindu son has an unrestricted right to 

institute a suit for partition of co-parcenary pro- 
perty during the lifetime of his father : 5 All. 480; 
31 Cal. Ill; A.I.R. 1922 Pat. 96 and 16 Bom. 39, Foil. 
{Riipchand Bilaram, A.J.C.). DOONGERSI AVCHAB 
«. HaribHOY PRAQJI. 101 I.C. 438* 

A.I.R. 1927 Sind 160. 

Decree against undivided son— Liability of 

share to attachment depends on son's right to 
enforce partition — In Punjab son cannot enforce 
partition : 113 P.R. 1886 and 58 P.R. 1880, Foil.) 
105 P.R. 1917 (F.B.), Expl. {Campbell, J.). GAHBU 
Ram V. Tara Chand. 89 I. 0. 176* 

A.I.R. 1926 Lah. 89. 

Co'parceners excluded from possession are 

entitled for partition. 

The fact that minor 00 parceners live separately 
in a house built by their mother will not consti- 
tute separation from the other members. Nor will 
the fact that the co-parceners were not in posses- 
sion at the date of suit, bar their right to claim 
a partition. Co-parceners are entitled to claim 
partition even though they are excluded from 
possession. A claim for partition is one of the 
modes of enforcing a right to share in joint family 
property. {Ashworth, J.C. and Simpson, A.J.G.), 
Thakdr Rudra pratap Narayan Singh v. 
Thakub Herman Prasad Singh. 74 I.C. 225= 

9 O L.J. 552=A.I.R. 1923 Oudh 61. 
- Insanity at the time when the succession 
opens is sufficient to disqualify and under the 
Mitakshara Law a person who is at the time 
insane is not entitled to share upon a partition in 
a joint family ; if he is not entitled to shate.^ he is 
Dot entitled to demand partition. {Prideaux, 
A.J.C.). VITHODA V. WAMAN. 68 I.C. 111» 

18N.L.R. 80 = A.I.R. 1922 Nag. 161. 


artition— Shares. „ . 

— In determining shares, shares allotUd tonum- 
! already separated must be taken into account. 

Q Madras Presidency, when there 
tition of one or more members in a joint Hinnu 
lily, the other members remaining united, me 
tition is to be taken into account m detet- 
ling the shares due to the various branches in a 
sequent partition as laid down in 6 Mad. 3b2, 
1 the subsequent partition should not be made 
IS sic stantibus as at the time of such subse- 
nt partition. The share fraotion which has 
lady been allotted and given to the separated co- 
oener of a branch during the first partition 
uld be taken into account In asoertammg the 
re traction in working out the partition sought 
sequently by that branch: ^ .^pr. , 

Bom. 784, Hot foU.) A.I.R. 3927 Mad. 63, 
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HINDU L&W**Pari!tIon— Shares. 

A^rmd. {Case-lav considered.) {Coutts-Trottefi 
C.J., WaUace, Ananthahrishna Ayyar, JJ.). 
NABAYANA SAH t>. SANKARA SAH. 121 I.C. 1* 

53 Kad. 1«30 H. L. W. 751s 
A.I.K. 1929 Mad. 869s57 M.L.J. 685 (P B ). 
m—— Co-parcener building with his self-acguisition 
on ancestral land m ignorance of otker*$ rights-^ 

Big}^ of. ... 

When a person builds with his self*aoq^uisition 

on land whioh is anoestral and in which a 
person subsequentlj gets an interest bj birth 
and when it cannot be said that the builder 
built with knowledge of another person’s rights 
in the land and without his consent or against 
his will, the proper rule on partition is to allot 
the building and site to the person who built 
the supezstruoture and taking into consideration 
the Taloe of the site to give the share of its 
value or equivalent joint property to the other 
oo-paioener ; a oo-paioener claiming a share is 
not entitled under such oircumstanoes to the 
value of the building also or to require its de- 
molition. Case-law disctsssed. 

The fact that a house Is built by one member 
of a joint family on joint family land cannot 
be regarded as sufficient by itself to show that 
he Intends to waive his rights to the house as 
his separate property if he built it with his 
separate funds. (Kumaraswami Sastri and BeiUy. 
JJ.). Pebiakaruppan Ohbtti V. Aruna- 
ORAl^AM OBETTI. 102 I.C. 290= 

19271I.W.N. 287=50 Mad. 882=25 H.L.W. 688= 

6.1. R. 1927 Mad. 676=82 M.L.J. 371. 

.. p artition in one brancl^At subsequent parti' 
Hon vested fights of members of other branches 
should not be affected. 

It is a recognized principle of Hindu Law that 
in the ease of a joint family consisting of more 
branches than one the principle of snivivoiship 
and the principle of representation in each 
branch cannot affect the rights of the other 
branobes and that it is only in the case of one 
branch being entirely extinct that the other 
branches get any advantage by survivorship. 
Therefore where there is a partition effected 
between the members of one branch and one of 
such m^hers goes out, it ought not to affect the 
vested ri^ts of the other members to their shares 
In tte joint family property. 89 Bom. 784, Diss. ; 
6 Mad. 362, Foil, (fumarn^tenmi Sastri, /.). 

Nabatanabwami Bah v. Sankaba Sah. 

99 I.C. 877=24 H.L.W. 621= 

1.1. B. 1927 Had. 63=51 M.L.J. 621. 
— “oAdw f%9ed nof 6^ tquaU 

A member of a joint Hindu family may of his 
own free will accept ae bis share as small a 
portion of the joint property as seems good to him^ 
and renounce all claims to the rest^ There is no 
absolute rule that the partition must be eoual 
although generally speaking it is so. {Baker, J.O.). 
BAWAI Balchand V. Lachman Pbasad. 

,78 I.C. 1045= A.LB. 1924 Kaff. 148. 

• -I Adopted son takes one*fourth and real son 
thTCe-fourths, {ShadiLal, C.J. and Le Bossig- 

noltJ.) Parma Nando. Shiv ohabandas. 

59 LG. 266=2 Lah. 69=3L.L.J. 82= 

21 P.L.R. 1921=1.I.R.1921 Lah. 147. 

^In a partition among the members of a joint 

Hindu family each member represents his sons, if 
any, and the rule applies also to where the sous 
^minors, (DanWi and TTaswrZrosan, A. J. Os.). 

BAu BABAODB SiHOH U. NiBBHAI SlHaH. 

.m ' ^ 1 B® w* 861=28 0.0. 389. 

D, D. VOL. in— 92 


HINDU LAW— PartiilOB— Subiset-matUr. 


—Partition— Subject'matteF. 

Brothers inheriting property from fatiker and 

maternal grand-father — Properties getting mixed 
up— Properties cannot be consolidated as to give 
one cause of action for partition. 25 Mad. 678 
(P.C.), Disl. {Mukerji and Bennet, JJ.), SHAM 

Bunder Singh v. Jagannath Singh. 

122 I.O. 403=A.I.R. 1930 All. 371. 


■ -Mortgaged property is partible even after preli' 

minary decree. 

Where joint family property is mortgaged even 
though a preliminary decree may have iMen obtain- 
ed by the mortgagee with regard to the mortgaged 
property, interest of the mortgagors is not extin- 
guished and the property can be made available for 
partition and included in the partition suit, for 
the interest is subsisting till final decree is made. 
(B. B. Ghose and N. K. Bose, JJ.). BADDEO DAS v. 
SAROJINI DA6I. S4G. W. N. 160 = 

A. 1. R. 1929 Cal. 697. 

Self-acquisitions spent on maintaining family 

should be inferred to be treated as Joint property. 

If the manager of the family having joint family 
funds in his hands spends on the maintenance of the 
family not only the joint funily funds but also a 
considerable part of his self-acquired property, liie 
reasonable inference is that he meant to treat that 
part of his self-acquired property as joint family 
property. A. I. R. 1923 P.O. 67, Foil. 

Offg. C.J. and Beilly, J.). KbishnamaohARIAH 
V. Chellammal. 1071.0.641= 

A. 1. R. 1928 Mad. 561. 


Where two separate funds are mixed, one 

being joint family property and the other separate 
property, the mingling makes them both joint 
family property. {Phillips, Offg. C, J. and BeUly^ 
J.). KBISHNAMACHABIAB V. OHELLAUUAIi. 

107 I.O. 641=A.I.R. 1928 Had. 661. 


The Jajmanka and other books of the Pandas 

are capable of partition, 45 All. 415, Bef. {Dat 
andAllanson, JJ,). BAJBANI Dbbya v. Gomti 
DEBTA. Ill I.C. 673= 7 Pat. 820= 

9 P.L.T. 456=A.I.R. 1928 Pat. 466. 

Where at a partition between brothers, one of 

them brought his self-acquired propoxtles into the 
partition in order to silence any olaim his brothers 
or their issue might thereafter make, but took them 
out again and continued to enjoy them as his self- 
acquisitions, 


Mela, such a course of action, if unaccompanied 
by any other evidence of an intention to convert 
the property to anoestral, is insuffiolent to impress 
upon it the quality of family property. (Mumura- 
swami Sastri, Offg. C.J. and Curgenven, J,). AI»A- 
VANDAB GBAMANI V. DANAKOTI AUMAL. 

99 1. G. 776=A. I. R. 1927 Mad. 888. 


Beligious office. 

Bight to Pala or turn of worship is transferable 
and partible. 42 Cal. 455, Foil. Udami and I£ao- 
pherson, JJ.). Jaodeo SlNGHv. RausaranPandh. 

971. 0.882=6 Pat. 248= 
1926 P.H.G.0. 349= A.I.R. 1927 Pat. 7. 

' -The right of worship of an idol cannot be 
made the subject of partition. The joint owners ' 
of such a right are entitled to perform their wor- 
ship by turns. U Bom.L.R. 166. Bef. (Lord Shaw,) ' 

Pbamatha Nath v. Pradhyumna Eumab. 

87 1. 0. 306=S2 1. A. 245=1928 M. W.M. iSla- 
2 0. W. H. 867=27 Bom. L. R. 1061=. 
22 K. L. W. 402=52 Cal. 809=80) O.W,H« 26=1^ 
8 Pat. L.R. 815=28 A.L.J. 637=41 O.L,4, 8U^ 

im B.0. 139:^49 80 
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HINDU LAW— Partition— Subjoct inattep. 

portion of property was set apart for aift in 

^ithnaiphtin to a temple^Compromise between the 

Umple and one of the heirs who pays money and kecm 
the property does not make property joint. ^ 

Ona of the houses belonging to the father was on 
a partition award between a Hindu father and his 
two sons set apart as a gift in Krishnarpan to a 
temple for meeting the expenses of certain cere- 
monies at the temple. The house passed on the 
death of the father who managed it during his 
lifetime into the possession of defendant (one of 
the sons) who was charged with the obligation of 
handing it over to the temple in gift. The temple 
sued the defendant for possession of the house, but 
the suit ended in a compromise under which ' the 
defendant paid Rs. 2,125 to the temple and retained 
possession of the house. On suit by the other son 
Held, that the plaintifi had no claim to the house’ 
since the defendant was not a trustee under the 
arrangement made with his father and did not hold 
the property on his account but by virtue of the 
power given to the father by the award to appoint 
any person to manage the house. (Shah, Ag. C.J 
and Crump, J,). JAUNADA9 Kashidas v 
VALLABHADAS KASHIDAS. 84 I.C. 878= 

25 Bom. L.R. 1840sA.I.R. 1924 Bom. 239. 

■' Birt Jajmani '•^Partition of, how effected. 

The division of the birt jajmanl cannot be carried 
out by allotting clients to one party or the other 
but only by the division of books and other 
accessories. 43 All. 20; 43 All. 35 and 15 O.L.J. 376, 
Bef. (Ryves and Daniels, JJ.). Ram Ohandar v\ 
OhhABBU Lad. 75 I.C. 323=45 All. 445= 

21 A.L.J. 358=4 L.R.A. Civ. 200= 

A.I.R. 1923 All. 350. 

‘Watans usually partible. 

Per Crump, J, — Whether it be a case of a Desai. 
Deshmukh, Nadgowda, or a Deshpande, the general 
rule must be taken to be that such watans are 
ordinarily partible and impactibility is an excep- 
tion, which may be established by evidences. 

4 Bom. 494 (P. C.), Ref. (Masleod, C. J. and Crump, 
J.). MAHADEVAPPA V. KASBI RAO. 77 I.C. 92 = 
25 Bom. L.R. 797 = A.I.R. 1923 Bom. 467. 

Com7non way is not divisible properly. 

Both under Mitakshara and the Vyavahara 
Mayukba the land reserved as common passage at 
the time of previous partition between tbo p.arties 
is not divisible subsequently. 36 Bom. 379, Ref, 
Per Crump, J . — Even under other systems of 
Law a suit for partition of the common way will 
not lie. (Shah, Ag. G, J. and Crump, J.). 
Shantaram BALKRISSNA V. Waman Gopal 
WADBEAR. 68 I.C 682=24 Bom. L.R. 1029 = 

47 Bom. 389= A. I. R. 1923 Bom. 85. 

Jewels of wives — Not partible. 

If jewels ate given to the wives of co parceners 
they became their property, and would not bo the 
subject of partition. The general rule oven among 
the members of the Vysia community is that 
jewels given to ladies which they are allowed to 
retain in their possession for their own use are 
presumably given to them, 15 M. L. J. 352, Foil. 
(Wallis, C. J. -and Hughes, J.). L. VAEADA 

Raghaviahu. L. Venkata Ramayya. 

61 I.C. 772=13 M.L.W. 262= A.I.R. 1921 Mad. 542. 

—Partition— Suit for. 

Partition in 1910 between father and sons 

evidenced by kabuliyat — One of sons applying for 
decree in terms of kabuliyat setting up agreement 
that father’s share is joint and partible— Applica- 
tion struck ofi — Father gifting away property— 


HINDU LAW — Partition— Hlioellaneotis. 

Declaratory suit that property was joint and parti- 
bio filed In 1922. 

Held, that even if the agreement set up by A be 
held proved, the jural relations of the parties 
inter se might be that of joint tenants not as mem- 
bers of a joint family which no longer existed but 
under a special agreement made after severance 
and thus, as the property was not joint family 
property, Art. 120, Lim. Act, applied instead of 
Art. 127. A. I. R. 1924 P. 0. 150 ; A. I. R. 1916 
P.C. 104 and 15 Bom. 135, Eel. on; 13 All. 282 * 
23 Bom. 137 (P.B.) ; 41 Bom. 588; A.I.R. 1922 
Mad. 150 (F.B.); 43 Mad. 288 and A.I.R. 1924 
Bom. 31, Re/. (Paifcor andWild, JJ.), KriSHNAJI 
Annaji V. Annaji Dhondaji. 

31 Bom. L. R. 1240=54 Bom. 4= 
A. I. R. 1930 Bom. 61. 

-Where defendant in a partition suit has only 
pleaded that plaintiff did not bring into hotchpot a 
certain property but did not file a list of suoh pro- 
perties, the objection should not be entertained, 
(Mtsra and Rasa, JJ.). Gaya Din v. Gur Din. 
118 I.C. 87=6 O.W.N. 249=A.I.R. 1929 Oadh 257. 

■Offer to include omitted property if proved 
joint-~Suit should not be dismissed. 

An offer by the plaintiff in a suit for partition to 
include other property, not mentioned in tho plaint, 
which may be proved to be joint, is sufficient to' 
cure the defect of omission of any properties from 
the partition and the suit is not liable to be dis- 
missed on the technical ground of certain items' 
not having been included in the plaint. (Misrn 
and Srivastava, JJ.). HiRA Lal v. Kali Char AN. 
117 I.C. 412 = 6 O.W N. 142=A.I.R. 1929 Oudh 162. 

A suit for partition does not become barred 

by limitation by the inclusion of some other mean- 
ingless reliefs. (VeyiJcatasubba Rao, J.). K. SUB- 
RAYA CHETTI t>. NAGAPPA CHETTI. 

103 I.C. 150=39 M.L.T. 182= 
A.I.R. 1927 Mad. 805=63 H.L.J. 311. 

Suit by minor— New co-parcener conceived 
after filing of suit and born before preliminary de- 
cree— Plaintiff's share is undiminished. 41 Mad. 442 
and 42 All. 461, Dist. (Spencer and Devadoss, 
JJ.). KrishnaswamiThevan t>. PULUKARUPPA 
Thevan. 88 I.C. 424=21 M.L.W. 678= 

48 Mad. 465 = A.I.R. 1925 Mad. 717=48 M L J. 354. 


Under the Hindu Law it is open to the 

grandsons to claim partition as against their grand- 
fathers. In a suit of partition by sons against their 
father, grandsons are proper, but not necessary 
parties. (Das and Adami, JJ.). DiGAMBAR MAHTON 
V. DhANEAJ MAHTON. 67 I.C. 156= 

1 Pat. 361 = 3 P.L.T. 238= A.I.R. 1922 Pat. 
■The rule that a defendant in a suit for parti- 
tion by a member of a joint Hindu family is entitl- 
ed to have his share partitioned from the shares of 
the other defendants is not confined to Hindu co- 
parceners. (Macnair, A. J. C.). ANWAR KHAN v. 
YAKUB KHAN. 81 I.C. 596=A.I.R. 1921 Nag. 183. 
—Partition— Miscellaneous. 

Partition by will must be with corisent of all 


lembers. 

Even the head of a joint Hindu family has no 
ght to make a partition by will of joint property 
mong the various members of the family except 
ith their consent. They have independent right 
1 it with which he cannot interfere. Its validity 
in only depend on their acceptance of suoh an 
-rangement. 85 All. 337 (P. 0.), Foil. (Sulaiman 
>td Lindsay, JJ.). HARKESH SiNQH MT. 
’4RDEVI. 102 I.C. 66=49 All. 763= 

26 A.L.J. 413=A.I.R. 1927 AH. 454. 
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‘Modes of partition. 


A partition may be effected in respect of each 
property by metes and bounds or by an interchange 
of separate or distinct properties, and it may 
similarly be effected by an anction sale of any of 
the properties with the right of purchase restricted 
to the members of the family who have a joint 
interest thereinto be followed by a distribution of 
the sale proceeds realized from the same. {Kanhaiya 
LalandAshworth.JJ.). Jagmohan DA8 v. KUNWAS 
SINOH. 93 I G, 13S=&.I.R. 1926 All. 532. 

No nucleus— Joint residence and earnings— 

Presumption is property is joint. 

If members of a Hindu family with no nucleus 
of family property choose to live together, work 
jointly together, throw all their earnings into 
common stock and have one food, in such a case 
the presumption is that they must have intended 
their property to be joint family property. (1912) 
M.W.N. 972 and 25 Alad, 149, Rsl. on. The first 
requisite for a joint family is tho family unit and 
the second requisite is the possession by it of 
property. 

Two brothers out of four belonging to a family 
with no property left home for service elsewhere 
and the rest two began a joint business together 
and continued to live together. After the demise 
of one of these two the other brought a suit on a 
mortgage in favour of the deceased brother, 
ffetd, thatthe suit was maintainable. {Odgers, J.). 
RATNA MuDALIAB V. VIJIARANGA. 95 I.G. S81 = 

23 M.h.W. 716=:A.I.R. 1926 Mad. 762. 

" “Appointment of guardian for minor's property 
does not cause disruption. (BuckUtnd, J.). HARI 
Mohan Ghosh v. Sourendba Nath mittbr. 

88 1.C. 1025=^41 C.L.J. S39*A.1.R. 1923 Gal. 1153. 

— •After‘bom sons have share in fatlur’s pro- 
perty. 

Where a partition has taken place, sons born 
after the partition are entitled to a share in the pro- 
perty allotted to their fathor at the partition and 
similarly the father’s acts are binding on such 
sons. {Kendall, A.J.C,). B, ONKARESHWAR v, 

B. Dushyant Prasad. 82 I.C. 10= 

,, ^ , ... A. I. R. 1925 Oadh 88. 

Mode of partitioning — Eevenue^paying mahals. 
Where the property in dispute was zemindari 
property consisting of Government revenue-paying 
muhals or portions of a mahal, 

Sold, it is the exclusive function of the Courts of 
Revenue to determine the mode of partition and no 
clausa can be inserted in the decree lor partition that 
jn aotual partition entire mahal should bo allotted 
to parties so far as possible. {Wazir Sasan and 
Neave,A.J.Cs.). GAYA PRASAD tJ. QlRJA ShanSAB. 
78 I.C. 874=11 O.L.J. 2B6*A.I.R. 1924 Oadh 360. 
‘——Portion reserved for the parents for their Ufe 

•-‘*Som have a vested interest. 

* partition between sons, a portion is 
Iwt for the parents, to be divided among sons alter 
parents death, the sons get a vested remainder and 
not a contingent interest in the land. If a eon 
mortgages bis interest in that portion during the 
lifetime of tho parents the right of the auotion- 
purohaset under the mortgage deoiee to sue lor 
^ssesston acorues on the death of tho parents. 
O.J. and Ctump, J.), Raqhonath 

VlTHATi 0, MADHAV RAVAL. 76 I Q 217- 

Bom.l4.R 456=A.r.R. 1923iBom. 418. 

,Fartifeion by mother in favour of danchters— 

/A)| FAilDBSATDBaNA'BAIH'a. RAMAYAN 


HINDU LAW Religious endovmettt— Acquiel* 
tions. 

Tewari, 71 I.C. 708=3 Pat. S86=» 

4 P.L.T. 147 = A.I.R. 1923 Pat. 242; 

—Religious ceremonies— Presumption. 

Where a ceremony is admittedly performed,' 

the presumption is that it was performed in accord- 
ance with the Shastras. {Eumaraswami Sastri 
and Venkatasubba Rao, JJ.). ROKMANI AMMAti 
V. ANKAMA Naidd. 96 I.C. 26=23 M.L.W. 664= 
1926 M.W.N. 938= A. I.R. 1928 Had. 744. 
—Religious ceremonies — Sliradha. 

Homam is performed in shradhas only among 

twice-born. 

The performance of the homam or the giving of 
oblations in the sacred fire that is lighted is an 
important point in sbradha performed by the twioe- 
born. Tho homam is not necessary for shradh 
performed by Sudras. {Spericer, Ofg. G. J. and 
Eumaraswami Sastri, J.). MAHARAJA OP KOLHA- 
PUR V. Sundaram Ayyab. 93 I.C. 703* 

43 Mad. 1 = A.I.R. 1929 Had. 497. 

Where the son is too young to be capable of 

performing the shradh ceremony, the widow may 
perform it. 

A boy of seven is too young to be capable of 
performing the ceremony. {Coutts and Mcpher‘ 
,son, JJ.). SAMARENDRA NARAIN SINQH OHAU* 
DHURY V. Mahadeo Raut. 63 I.C. 296 (Pat.). 
—Religious endowment. 

Acquisitions. 

Alienation. 

Complete dedication. 

Construction of dedication. 

Debts. 

Decree against shebalt or mahaat. 
Devolution of office. 

Endowment how created. 

Idol. 

Illusory endowment. 

Management. 

Offerings. 

Partial dedication. 

Position of manager, 

Poeition of mahsnt. 

Position of shebalt. 

Position of trustee. 

Private trust. 

Removal of rnahant, shebalt or tiOsteei- 
Rights of founder. 

Subject of endowment. 

Suit for aoQonnte. 

^ansfer of right of management. 
Worship. 

Miscellaneous. 

—Religious endowment -Acquisitions. 

-—Even private property of mahant desoeudind 
to ohela according to tenets of the mutt— Faob that 
sucoesslon to property is in spiritual line for 
several generations, does not prove properW to be 
trust property. l Lah. 640. Dist. (5tilaW and 
Kendall, JJ.)v QoSHAINSheo QhULAM PDRI w. 
Shiam Lal Bhagat. 197 I.C. 252*80 All. 488* 

^93=A.I.R. 1928 All. 257. 
‘Aaawonal emoluments mwt be for Thdkur^i 

oenefiln ,, 

If additional ondowmonts arc allowed they must 
bo aooepted with the terms and couditiona' of Vhe 
deed. But always such endowments mutt bo foi 

new rules mSist 

not be inconsistent with the rules aliead^rhhNda' 
{Greaves and Ohakravariy, JJ",). Sripati^Ohat- 
TBB JHB V. KHDDIRAM BANBB JBB. 82 1 810* 

W 0.L,J. 22- A, r, R, 1920 cdl.llg, 
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tiona. ^ 

— — Where with the income of the originally 
endowed properties, the purchased other pro- 

perties and all along treated them as the properties 
of the math, ^ 

Held, that the properties so acquired belonged to 
the math. {Richardson and Shamsul Huda, JJ.). 
Kabtick Chandra v. Goshain Rudbananda 
GiR. 66 I.C. 894=25 C.W.N. 908= 

A.I.R. 1921 Cal. 482. 
• Head of Asthan — Acquisitions by, presumed to 
he of Asthan— ^Personal acquisitions to be strictly 
proved. 

The head of an asthan has no property other than 
asthan property and his income consists of the pro- 
fits of the property and ofierings made to him in 
the character of trustee of the institution. It 
follows that his subsequent acquisitions must be 
presumed to have been made with the aid of such 
income and consequently will follow the same 
character as the nucleus. But the law does not 
disable him from owning property of his own, and 
those who allege the separate and personal charac- 
ter of property found in his possession must dis- 
charge the onus that lies on them to prove their 
case. {Daniels and Wazir Hasan, A.J.Cs.). BAM- 
PAT V. DHURGA DHARATHI MAHANT. 

60 I.C. 440=7 O.L.J. 547=23 O.C. 303. 

■ — Oadisar of Bairagi Mandir — Acquisitions by, 
presumed to be of Mandir. 

Any property acquired by a Oadisar of a Bairagi 
Mandir must be regarded as the property of the 
Mandir and not as his private property unless there 
is evidence that he had any source of wealth apart 
from the funds of, and contributions to, the Marhi 
which came to him as 'Oadisar'. {Fawuttand Ray- 
mond, A.J.Cs.). BAMDAS V. AJUDHIADASS. 

63 I.C. 685=14 S.L.R. 137. 

— Rellgioas endowment— Alienation. 

■ Transferable and heritable lease — When 
thebait can grant. 

A shebait can, without legal necessity, grant a 
transferable and heritable lease which is permanent 
in so far that so long as the rent is paid regularly, 
tenant will continue to enjoy the land and which 
leaves to the idol’s estate the benefit of an augmen- 
tation of rent which is not fixed and can bo en- 
hanced. Such a lease is binding on the succeeding 
shebait. 13 M.I.A. 270, Ref. ; A.I.R. 1927 P.C. 33, 
Diit, {Cuming and S.K.Ohose, JJ.) BHABANI 
CHARAN V. SUCHITRA BAISNABI. 51 C.L.J. 25= 

A.I.R. 1930 Cal. 270. 

■ ■■ Alienation by manager of Math — Suit by alie- 
nor to set aside— Maintainability. 

Where property belonging to a Math was im 
properly alienated and the manager who made the 
alienation sued to set it aside, 

Held, that the plaintifi being a manager and 
not owner was not bound by his own transaction 
and that he was entitled to a decree. 41 Mad. 124, 
Bel. on. {Mears, C.J. and Dalai, J.). BHAQWAT 
Prasad v. Bindeshwari Das. 1980 A.L.J. 964. 

■ —Where a succeeding shebait gifted^ certain 
property to the idol and made iit a condition that 
certain heirs of hie should succeed to the office and 
the condition was held to be invalid in law, 

Held, that the gift could not take efieot since it 
was made subject to a condition, {lianhin, C.J. 
and C. C. Ohose. J.). ASHUTOSH Seal v. Benode 

Behabi Seal. 34 O.W.N. ^ loT 

A.I.R 1930 Cai. 495. 

- - Alienation not justified by real necessity is 

void— In case gf publig trust, even the trustee who 


HINDU LAW — Rellgioas endowment — Aliena- 
tion. 

alienates can bring suit for recovery of property— 
No personal estoppel. {Wallace and Tiruvenkaia- 
chariar, JJ.). SiVASWAMI lYEB v. THIRUMDDI 
Chettiar. 118 I.C. 493*30 M-L.W. 574= 

A.I.R. 1930 M^. 405 = 57 M.L J. 219. 
—-“Suit to set aside alienation by succeeding 
Mahanl is governed by Art. 144 and time begins to 
run from date of alienation. 

Where the properties are endowed properties 
belonging to a math or idol, the possession of same 
by a puchaser under a sale deed executed by the 
Llabant becomes adverse to the math or idol as 
also the succeeding Mahant from the date of pos- 
session after purchase under Art. 144 and if further 
such a sale-deed follows, a mukairari lease in 
favour of a member of the joint Mitakshara family 
of whom purchaser is one, setting aside mukarrari 
lease w-ould not entitle the succeeding Llahant to 
step into shoes of mukarrari and keep possession 
subject to payment of rent when suit to set aside 
purchase is barred under Art. 144. {Wort and Fatl 
AH, JJ.). NAURANQI LAL V. RAM CHARAN DAS. 

11 P.L.T. 433=A.I.R. 1933 Pat. 4S5. 

Property belonging to institution cannot be 

given as gift. 

Where certain property is admittedly endowed 
property, porsons ostensibly in possession for and 
on behalf of the foundation have no power to make 
gift of any portion of the property to any one. 
{Skadi Lai, C, J. and Agha Haidar, J,), BIRAIN 
DAS V. Mangal Singh. A.I.R. 1929 Lah. 868. 
Immediate cause of borrowing should be con- 
sidered not the causa causans. 

To determine whether mortgage by shebait of 
Math property is binding on ^luth, it is the im- 
mediate, not the remote, cause, the causa causans, 
of the borrowing which has to be considered. 

Where the immediate cause of the borrowing 
was the Muth's need of money to cerry on and 
pay for its services, and the remote cause of the 
Muth’s need was due to profligate expenditure of 
the shebait, 

Held, that a decree should be pronounced deolar- 
ing that the debt should be paid by the shebait 
personally or else realized from the profits of the 
debutter property. 2 I. V. 245 (P. C.), Foil. {Lord 
Atkinson.) NILADRI Sahu v. Ohatubbhuj das. 

98 I.C. 576 = 6 Pat. 139 = 33 I.A. 253= 

23 A.L.J. 8=28 Bom. L.R. 1418=44 C.L.J. 434= 

31 C.W.N. 221=1928 M.W.N. 857* 
38 M.L.T. 24=25 M.L W. 736=8 P.L.T. 440= 
A.I.R. 1926 P.C. 112=51 M L J. 822 (P.O.). 

—^Powers of widow and manager of endowment 
compared and distinguished. 

No doubt a shebait or a mohunt has under spe- 
cial oironmstances the power to alienate or grant a 
mokarrari lease of the trust property and so far the 
similarity of his position to that of a Hindu widow 
is maintainable, but a Hindu widow has an estate 
in the property unknown to English Law and 
unlike any other that may be created under the 
general law. Though she gets a limited interest in 
the property, she has got powers which ate not 
enjoyed by life-tenants ; she cannot be 
from possession of the property but a showit is 
liable to bo dismissed for acts or breach of trust ; 
she is not accountable to any one for the 
the property in her charge, whereas a shebait is 

subjeoc to the rights of the ^ 

accounts. Tho widow does not hold the 

trust for the reversioner, but the 

not a trustoe in the strict sense of the term, IB the 
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manager or custodian of the dehutter property. 
(Siihrawardy and Duval, JJ-)- BEHARILAL v. 
MUBALTDHAB. 90 I.C. 567=A.I.R. 1926 Cal. 287. 

Manager of endowment can grant moutasi 
mokarrari lease for unavoidable necessity. 

The power of a mohunt to alienate dobutter pro- 
perty is, like the power of a manager of an infant 
heir, limited to cases of unavoidable necessity. 
36 Ual. 1003 (P.C.), Foil. (Suhrawardy and Duval, 
JJX BBHABILAL V. MUBALIDHAB. 

90 I.C. 367=A.I.R. 1926 Cal. 287. 

■ • ■ JIanager cannot create interest beyond his 
life. 

A mohunt is incompetent to create any interest 
in respect of the muth property to endure beyond 
his life. The tenant or transferee acquires a right 
similarly limited. If the successor of the mohunt 
permits the tenant to continue in possession and 
receives rent from him during his life, the tenancy 
thus created will be a new tenancy created by him- 
self for his lifetime. It is within the power of 
every successive trustee to continue tenancy during 
his life and consequently his possession in that 
never becomes adverse to the successor of the last 

mohunt. A. I. E. 1922 P. 0. 123, Foil. {Suhra- 
toardy and Duval, JJ.). BEHABILAL v. MUBALI- 
DHAB. 90 I.C. 667-A.I.R. 1926 Cal. 287. 

—Time runs from the date of death of previous 
nuihant. 

In a suit to set aside an alienation made by a 
predecessor Mahant the successor Mahant cannot 
get a fresh start for the purpose of limitation from 
the date of his succession as Mahant. The posses- 
sion of the transferee becomes adverse from the 
date of the transfer if the transfer is without any 
legal and justifying necessity sod even though his 
possession is permissive during the lifetime of his 
vendor Mahant , the cause of action in any event 
accrues on the death of his vendor and not on the 
date of the succession of the successor Mahant. 
28 Oal. 686; 87 Oal. 885 (P.C.) and 17 O.W.N. 873, 
Appr, (Uullick and Kultoant Sahay, JJ.). Badbi 
NabaTAN SINOH V. KA1LA9H QlB. 93 I. 0. 303= 

S Pat. 311=7 P.L.T. 433=1926 P.H.O.G. 37= 

A.I.R. 1926 Pat. 239. 
‘—‘•“^AlinuUion by mahant of Asthan is ultra vires. 

Asthan is merely an institution of ^ascetics and 
sanyasiB having no worldly oonneotions of wealth 
or family and the mahant is presumed to have no 
property other than that of the institution and the 
ofiexings made to him, But he may hold private 
property, the oharaoter of which he must prove as 
suoh. In absence of such proof an alienation by a 
mahant is ultra vires. The faot of many aliena- 
tions by snooeBsive mahants means so many 
brea^M of trust. {Daniels and Wasir Sasan, 
A.J.Os.), Ram Pat v. Dubga Bhabti. 

60 I.O.MO=7 O.L.J. 647*23 0.0.808. 

■ " "Where a Mahant alienates the property of 

the shrine and the worshippers thereof challenge 
the alienation, they cannot sue for possession of 
the shrine’s property bat can bring a suit for adeo- 
laration that the alienation is invalid. 80 P.R, 1998, 
FoU, {Dalip Singh, J.), Thakabdwaba 
BAHAWABAN V. JlWAN DAS. 108 I.C. 370 

-- — Time runs from the date of alienation or of 
alienor's death, ^ 

Each succeeding mahant does not acquire a fresh 
start of limitation from the date of his sucoesBlon 
as mahant and the possession of the transferee 
^becomes adverse to the institution from the date 
oMh© unwARdfitod transfer or at any rate from the 
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date of the death of the alienor. {Ca^’law eonsi" 
dered.) {Adami and Macpherson, JJ,), QOPA^ 
CHABJTA GOSWAMI t». BHIM K.ALI CHAUDHABX. 

97 I.C. 687=8 P.L.T. 87= 
A.I.R. 1927 Pat. 49. 
-—The faot that tho alienation of a Swastlil- 
vaohakam inam is in favour of a member of the 
family does not validate the transfer. 6 Mad. 76 ; 

88 Mad. 850 and A. I. R. 1922 Mad. 197, Foil. 
[Devadoss and Wallace, JJ.). VENKATA RAO 
V. PApAYrA. 98 I.C. 848=24 H.L.W. 674. 


•Power of manager to alienate debutter property 
is to be exercised only as defensive measure. 

The power of a Ehebait to alienate the corpus of 
debutter property is to be measured by the exigen- 
cies of the occasion. An alienation of suoh pro- 
perty cannot be justihed unless it is impracticable 
duly to carry out the service and worship of the 
deity, and matters incidental thereto, or to pre- 
serve the dedicated property, without inourring 
the expenditure to defray whioh it is proposed to 
effect the alienation; and further, unless the re- 
quited expenditure cannot be met out of the 
income of (be endowment, and without alienating 
the oorpns of the estate. In short, the ehebait’s 
power of alienation must be exercised for purposes 
of defence and not of aggrandisement, as a shield 
and not as a sword. 

Where there is an “imperious necessity, " or an 
“unavoidable necessity" in the above sense com- 
pelling the shebait to alienate the property, such 
an alienation olearly is “for the benefit of the 
deity,” but if there is no suoh necessity, tho faot 
that the value of the estate will be inore ased if an 
alienation by sale, mortgage, exchange, or other- 
wise is effected will not justify suoh a transaotiont 
although thereby it may be that the endowment 
can be benefited. 27 Mad. 465; 40 Mad. 709 (P.O.): 
A.I.K. 1928 All. 298 and A.I.R. 1925 All. 338, A’oll.; 
86 Cal. 975 and 35 Oal. 226, Dies. {Page, /«). 
Kagbndba Nath v. babindba Nath. 

94 I.C. 212=33 Gal. 132=30 C.W.N. 889 = 

A.I.R. 1926 Oal. 490. 
— ' 'Where an alienation of temple properties is 
made by a member of an undivided Hindu family 
who are pujaris of the temple, and benefioially in* 
terested in the trust, any member is entitled to 
maintain a suit to recover the properties on behalf 
of the temple trust. 82 Mad. 167, Diet,', 33 Oal. 607, 
Bef. {Wallace and Madhavan Nair, JJ,), CHIN- 
NATHA BOWTHBB v, EABUNJI ANDX. 

93 l.G. 644=23 M.L.W. 647= 
1926 U. W.N. 192= A.I.R. 1926 Mad. 638. 
— ' j '-A gift in favour of a oo-shebait is not invalid 
if it is for the benefit of an endowment. ((Trsaves 
andChaltravarty,JJ.). Sbipat Ohattbbjbb v, 
Khcdibau Banebjee. 82 l.Q. 840= 

41 O.L.J. 22=A.1.R. 1923 Oal. 442. 

Mahant has right to mortgage or sell for Sradh 

of the deceased Kahan^ if oihomije thvre are no 
funds available. 

The manager of an endowed property has tht 
authority to alienate or mortgage the endowed pro- 
perty if an occasion should arise when it becomes 
necessary in the interest of the endowment 
to do so. If it is necessary to perform the Sradh of 
deceased Mahant and there is absolutely no money 
for toe purpose, the manager for the time being hu 
authority to charge or sell a suffioient portion of 
toe endowed property for that purpose. how 

endow 

aeuti a fund lUfflelent to carry or! 
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then he has no_ authority to mortgage the capital 
of which he is the trustee. The creditor must 
satisfy himself that there was no fund available 
in such a case, for the purpose of performing the 
Sradha or satisfying the necessity that had arisen 
(Dawson Miller, C.J. and Kulwant Sahay, J.) Ram 
Narayan Das v. :mahant Gopal Das 
76 I.C. 68=5 Pat. L.T. 339=A.I.R. 1924 Pat. 611. 

The ^lohuiit is not therefore the absolute 

owner thereof and cannot alienate the property but 
for necessity. The surplus income must be used 
as accretion to the trust property. (Kanhaiya Lai, 
A.J.C,). Gaubi Nath Kakaji «. Ram Narain. 

60 I.C. 467=7 O.L.J. 643. 


- ■ — —Ali&nation of office of Pujari to person outs^e 
the family of grantees is invalid. 

Fifty years ago a Guru owned a temple at Sada- 
shivgad and he appointed a certain person as a 
priest to perform ‘‘Puja” and other services to the 
deity on receipt of a certain quantity of paddy. The 
plaintiS was the third Guru in order of descent. The 
defendant was the son of the original Pujari who 
had two sons, the defendant and Dattatraya, the 
plaintifi’s case being that Dattatraya having a half 
interest in the office of Pujari, transferred or sur- 
rendered it to him. 

Held, that the alienation of a share in a pujari 
right by one member of the family is invalid 
whether it is made in favour of an outsider alto- 
gether or whether it is made in favour of the 
original grantor of the office. 

Obiter, if one of the members of the family wishes 
to get rid of his duties as well as hie rights he 
could only do so in favour of the remaining mem- 
bers of the family. 6 Mad. 76, Bef. (Macleod, G. J. 
and Crump, J.). RAGHUNATH VlTHAL BEAT v, 
PUBNANAND SARASWATI. 72 I.C. 312= 

25 Bom. L.R. 207 = 47 Bom. 529 = 
A.I.R. 1923 Bom. 358. 

, — Perpetual allowance out of temple funds is 
invalid beyond lifetime of grantor. 

A gift by owner who is also the manager of a 
temple property in the form of a Sanad purporting 
to make a certain allowance yearly from genera- 
tion to generation out of the Sansthan funds, can- 
not be given eSect to as against the temple estate, 
beyond the lifetime of the grantor. (Macleod, C.J. 
and Crump, J.). RamCHANDBA Mahadeo v. 
NABAYAN RAO BHAOWANT RAO. 77 I.C. 463= 

A.I.R. 1923 Bom. 296. 

Matathipathi can alienate Mutt properties only 

for unavoidable necessity — He has unlimited powers 
over the surplus income. 

A Shebait or Matathipathi cannot alienate mutt 
properties unless constrained to do so by unavoid- 
able necessity and the same rule must apply to the 
creation of debts binding on mutt properties, for 
the enforcement of such debts may result in the 
alienation of such properties through Court sale. 
In every case the question is one of the legitimacy 
of the purpose for tho debt and of the financial 
necessity to borrow at the particular time. The 
Matathipathi has a large dominion over his surplus 
income and he is not bound to account for it and 
his discretion to use it as he likes is unfettered. 
Where there is no established or local custom to 

feed every Brahmin, the debt incurred for feeding 

everv Brahmin is not a debt binding on the succes- 
sor. 1922 P.C. 123, Eel. on. 

Ramesam, JJ.).L. THIBTBA SWAMIAB u. T hirtha 

SWAMIAR. 72 I ® 

A.I.R* 1983 Had. 288=44 M L.J. 187 • 


HINDU LAW— Religious endowment— Constrao* 

tion of dedication. 

Mahant's interest is that of UfeHenant— Alie- 
nations by Mahant prejudicial to interest of Math 
can be avoided by successor. 

Tho head of a mutt cannot enter into a transac- 
tion the effect of which is to destroy tho trust pro- 
perty altogether nor Is he competent to alienate 
the endowed property except for the benefit 
of the endowment. The real owner of the 
property is the deity or the charitable purpose for 
which the endowment was created. His interest in 
the property is that of a life-tenant, A Mahant 
cannot enter into a compromise which is prejudi- 
cial to tho interest of the endowment and his 
successor-iu-office is entitled to avoid it. The 
shebait of an idol has no sort of an estate in the pro- 
perties endowed whereas the head of tho institution 
has a life-estate in the properties which are the 
subject-matter of the endowment. It is doubtful 
if the ^lahaut of the endowment should be de- 
scribed as a trustee. (Jwala Prasad, Ag.C.J.and Das, 
J.). Ram padabath Singh v. Mahanth bas- 
DEO Das. 63 I.C. 231 = 3 P.L.T 264= 

1922 P.A.C.O, 188=A.I.R. 1922 Pat. 178. 

Property transferred by Acharya to his wife 

—Suit to recover property by next Acharya— 
Transferee not proving property to be acquired 
with exclusive property of transferor or what were 
his official perquisites— Suit should be decreed, 
(ilfr. Ameer Ali.) MST. KAMLA LACHHMI v. 

Mahant basdeo Prasad. 38 I. C. 900= 

23 0. C. 171=28 M. L. T. 404= 
1920 H. W. N. 553=7 0. L. J. 434 = 
2 U. P. L. R. 130=25 C. W. N. 217= 
13 M.L.W. 156=A. I. R. 1921 P.C. 126 (P.C.). 

Creditor making enquiry as to necessity — Alie‘ 

nation is binding. 

A mortgage of trust property by the mahant 
effected after the creditor had satisfied himself as to 
the existence of necessity is enforceable, and the 
creditor need not show that the money was actual- 
ly applied for the purpose for which it was borrow- 
ed. (Daniels and Wazir Hasan, A. J, Cs.). DUBGA 
Bhabati v. Nageswar Nath. 60 I.C. 544* 

23 0. c. 320. 

—Religions endowment— Complete dedication. 

Statement that dedication is for benefit of 

family God—^Effiect of. 

A statement in the dedioation* 'that ^the trans- 
action was for tho benefit of the family God and with 
the object of increasing tho income of the debuttei 
property, is attributable to the notion which un- 
fortunately prevails amongst shebaits that theiK 
own interests and those of the deity ate always 
identical. No legal infetonoe that the dedication 
was completely for religion follows from such a 
statement. (Mukerjee and Ouha, JJ.). BARBONI 
Coal Concern, ltd. v. pabioharak. 

A.I.R. 1930 Cal. 526. 

—Religious endowment— Construction of dedica- 
tion. . . . 

- Grant for support of persons art asce^ 

tic-^Nalure of. 

Where tho grantor dedicated certain properties 
for the support of the visitors attracted to the 
abode of an ascetic aud subsequently out of its 
income a math was built aud the property came to 
be hold by obelas, 

Held, that the grant was an endowment ^“*0“ 
tho grantor was manager and not owner. The pro- 
perty being inalienable, the previous alienations in 
breach of trust cannot validate the same. (Mears, 
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HIKDU LAV— Religions endowment^Constrae* 
tion of dedication. 

C,J. and Dalai, J.). BHAGWAT FbASAd v. BiK- 
DESHWARI DAS. 1930 A.L.J. 96i. 

- ---Beiuest subject to conditions — Conditions 
cannot be repudiated. 

A bequeathed oextain property X to an idol 
without leaving direotions as to sucoession of 
shebaits. D, a shebait, added certain properties F 
providing for the line of shebaits and oertain reS’ 
trictions which were not impossible to perform. In 
a contest between successors of A and B, 

Held, that regarding • property Y, that the provi- 
sion as to who should be she^it should be re- 
garded as a condition. The successors of A need 
not take advantage of the gift, but if the gift is 
taken and the conditions insisted on, it must be 
observed and they cannot claim any right in the 
additional property F, while repudiating the condi- 
tions attached. A. I. R. 1926 Cal. 561, Disa. and 
17 Cal. 8 (P.C.), Del. on. (Case-law referred.) 
(Dankin, C.J. and C. C. Ohose, J.). ASHUTOSH 
Seal o. Benode behabt Seal. 

3iQ.W.N. m«81 C.L.J. 80=A.1.R. 1930 Cal. 495. 

'’No instrument — Grant to he construed accord- 
tng to usage. 

In -the absence of a written grant creating a trust 
or where the terms of a written grant are ambiga* 
ons or where there is no direct evidence of the 
terms of the grant, usage can be looked into to 
determine the nature of the grant. 40 M.L, J. 289 and 
A. I. R. 1921 Mad. 467, Dist. {English cases 
referred.) {Kumarasioami Sastri and Walsh, JJ.). 
KUMABASWAMI ASABY V. LAKSHMANA GOtJNDAN. 

^ 31 M.L.W. 498=A I.R. 1930 Mad. 849. 

. ’ and “bishunpirit” with reference 

to endowed property indicate that property was 
not private property of mahant, but was for certain 
religious and charitable purposes. {Wort and Fael 
Alt, JJ.), Natjrangi Lal V. BamohabanDas. 

11 P.L.T. 403 = A.I.R. 1930 Pat. 433. 

,';“®^®P'°“t8 of a mortgagee were not all 
applied to charity but were merely treated as the 

purse from which the expenses of the charity 
were met, ^ 

HeW, that there was no dedication of the mort- 
gage to. charity. 45 Mad. 281. Eevened. {Lord 
PhtllijTtore.) Ganqi Rbddi v. Tammi Reddi. 

Mad. 421=34 LA. 136= 

OK K T , t 482=29 Bom. L. R. 856= 

28 A.L.J. 593=45 C.L.J. 812=31 O.W.N 799= 

1927 M.W.N. 802=26 M.L.W. 139= 

8 P.L.T. 681=A. I. R. 1927 P.C. 80= 

« . 92 U.L.J. 624. (P. G.). 

j— j-Consccrafwn of deifies proves dedication of 

There can he no consecration of deities in a tem- 
unl^s the donor divests himself of thepro- 
^rty. Hence, where deities have been consecrated 

SdiJtf ^®^® been 

JJ.). sbi Sri Gopal Jew thakur v. radwa 
B mODE Monday, 88 I.O. 616=iTo.L.j“396i 

„ . i.I.R. 1928 Cal. 996. 

Private ^hulUr properties -Description of. 
the case of private dobuUer properties it is 
not unusual to describe them as '* ancestral or as 

f« *^® heirs of the 
founder desonbe their interest as shebaits acoord- 

secular properties. 
RADHA Binodb mondal. 

88 r.6.' 616^ 41 0.i.J. 896*A.I.R. 192S Cal. 098. 


HINDU LAW— Religloos endowment— CoQBtrUQ 
tion of dedication. 

-The rules laid down in a deed of endowment 


for the worship of the Thakut end for the manage- 
ment of the charities, if any, connected with the 
endowment are binding. {Greaves and Chakravarty, 
JJ.). SRIPAT CHATTEBJEE V. KHUDIBASI BANEB- 
JB8. 82 I.C. 840=41 C.L.J. 22= 

A.I.R. 1925 Cal. 442. 

Rules as to the appointment of Shebaits and 
their succession in the document of endowment 
are binding, {Greaves and Chakravarty, JJ.), SRI- 
PAT CHATTEBJEE y. ZHUDIBAM BANERJBE. 

28 I.C. 840=41 C.L.J. 22= A.I.R. 1923 Cal. 142. 

■ "After the death of the settlor the rules oon- 
tained in a deed of endowment are unalterable by 
any sucoessor-in-ostate or office. {Greaves and 
Chakravarty, JJ.). SRIPAT Chatterjee y. Khddi- 
BAM BANEBJEE. 82 I.C. 840=41 C.L.J, 22= 

A.I.R. 192S Cal. 442. 

A dedication to a Thakuritrevooable. {Greaves 
and Chakravarty, JJ,). Sripat Chattebjeb v, 
Khudibam Banerjee. 82 I.C. 840=41 C.L.J. 22* 

A.I.R. 1925 Gal. 442. 

—Inam title-deed — “ Devadayam ” indicates 
grant to deity rather than to Archaka— Evidence of 
user when allowed. 

Where the Inam title-deed described the lands 
iu^ suit as Devadayam and other documents 
pointed to the same conclusion, 

Held, that the lands were granted to the Deity as 
an endowment and not to the Archakas. Evidence 
of user and enjoyment however long uniutenupted 
and undisputed wouldibe evidence of the grant 
only where the terms of the grant itself are am- 
biguous or where there is uo reliable ,ot cogent 
evidence to prove them. In the absence of persons 
interested in setting up the rights of the deity 
as against the Arohakas, the dealings of the Aioha- 
kas with the properties as if they were their own, 
are not of much evidentiary value. (Spencer, Offg, 
C.J. and Srinivasa Aiyangar, J.). Narayana- 
MUBTHI V. ACHAYYA SASTBULU. 85 I.C. 188= 
20 H.L.W. 687= A.I.R. 1923 Had. 411= 

47 M.L.J. 714. 

Dedication— Inference from long course of con- 
duct and holding out to public. 

Where the facts as found were that the founder 
of the temple dreamt that ho should instal at his 
iwuse an idol of the god Subramaniaswami and 
that the god would come to his house and enable 
him to foretell events. He did install that idol at 
his house, and allowed Brahmins and other 
Hindus of various castes to worship the idol as if 
It was a public idol. He acted as the pujari of 
the Idol, aud reoeived as thopa;rtri offerings made 
to the idol by worshippers and lees which he 
charged in respect of processions and other religious 
services. The number of Hindu worshippers in 
creased and with the ofierings and fees he purohas’ 
ed some jewels for the idol, built for himself an- 
other house m the village to which he and his 
family removed, and he extended the house in 
which the idol was and added to it covered rooms 
for the accommodation of the worshippers durinv 
the ceremonies of worship. He also built in tha 
village a rest-hoime for the use of worshippers of 

idol. On oertain days In each week thVSiadu 
pubho was admitted by him free of ohawe to 

worship m the greater part of the temple. tfoS 

Which 
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HINDU LAW— Religions oadowmeiit— Construo* 

tion of dedication. 

temple he cffioiaotly maintained the temple as if 
It were public temple and discharged all the expen- 
ses connected with the temple and the worship of 
the idol there. He applied the balance of the 
income he so obtained to the support of himself 
and hie family and in acquiring for his own benefit 
and that of his family some immovable property 
which he possessed before he died. 

Held, that the founder held out and represented 
to the Hindu public that the temple was a public 
temple at which all Hindus might worship, and 
that the inference is that he had dedicated the 
temple to the public. (Sir John Edge.) PUJARI 
liAESHMANA GOUNDAN U. SUBBAMANIA AYYAR. 

81 I.G. 518=19 H.L.W. 253=33 H.L.T. 466= 
26 A. L. J. 169 = 1924 M.W.N. 278= 
5 L.R.P.C. 125=29 C.W.N. 112= 
l.I.R. 1924 P.C. 44 (P C.). 

■ ■■ Where a family God was installed by an 

ancestor of the family in his house, but subsequent- 
ly the idol was installed by another member of 
the family in a temple whose site was purchased In 
his name, 

Held, the now temple was only an enlargement 
o! the original institution and the real founder is 
the person who originally installed the idol.-IA’rish- 

nan and JJ.). Nabatana Chetty o. 

ELATAPERUMAL CHBTTT. 73 I.C, 881 = 

19 M.L.W. 221=1924 M.W.N. 281 = 

A.I.R. 1924 Had. 400. 

' -Dedication vests property in idol only when 
founder has title. 

Dedication vests the property in the idol, 
only when the founder has title. The ceremony 
divests the proprietorship of the temple from the 
builder and vests it in the images, which by pro- 
cess of vivification has acquired existence as a 
judicial personage, for as Vignaneswara says a gift 
consists in the relinquishment of one’s own right 
and the creation of the right of another. {MooJcerjee 
and Chotener, JJ.). ANANDA CHANDRA CHAERA- 
BABTl «. BBOJA lad BINGHA. 

74 I. C. 798=38 C. L. J. 356=50 Cal. 292 = 

A.I.R. 1923 Cal. 142. 

‘Keeping book of Panth in guru's house— House 

. m A - - ^ 


does not b^ome temple. -i v 

The property of a sadhu cannot necessarily be 
presumed to be devoted to religious purposes for 
the reason that it descended from ^ru to Chela. A 
secular property, even if acquired by a Suibu, does 
not change its character unless dedicated for a 
special purpose— religious, charitable, etc. The 
story thit a copy of the sacred book of the panth or 
cuff was kept in a nieme in the house does not load 
to the conclusion that «>« house thereby became a 
temple. {Broadway and Zafax Alt, J/.). KISHAN 
DAS U. LACHMAH BINaH. ^ ^ 75 L C. 94- 

A. I. B. 1923 Lah. 545. 
PAiitflous Endowment — Debts. 

Trustees buying goods for temple necessity 

"’^ThoShZ ut'^gJrat^dWinetion between a 

performance of the worship and of 

worshippers and the goods so temnle 

matoly applied for these purposes, the temple 


HINDU LAW — Religlooi endowment— Debts. 

funds in the hands of the trustees are liable for the 
price of the goods so bought. 60 Mad. 497 (P.C.) 
Appl. ; 43 M.L.J. 147 and 6 Pat. 189, Bef. {BeasUy, 
C. J. and Walsh, J.), T. S. VeNEATABALAQUBU- 
MUBTHI CHETTIAE 'V, T. A. BALAEBISHNA ODA- 
tar. 1930 M.W.N. 925. 

Creditor advancing money to Devasthanam 

must show justification for it. 

In lending moneys to managers of religions 
institutions, it is not enough that the purposes are 
necessary, but the creditors must also show that 
they made enquiries and satisfied themselves that 
on the occasion on which they made the advance, 
the loan was justified by the state of the institu- 
tion’s finance. Moreover it is necessary at every 
time that the debt is either renewed or transferred 
to a new person, to show not merely that in its 
origin there was a nucleus of binding debt but that 
at the subsequent time it was necessary to borrow 
to pay off the old debt. If that were not so, the 
door to fraud would be wide open. (Pandalai, J,). 
(MUTTAVI) VENKATACHARYODU V. (VEMA- 
VABAPD) BAUAEBISHNA BAO. *121 I. 0. 153= 

A.I.R. 1930 Had. 489. 

Debt binding on temple — Temple authorities 

delaying or withholding payment is no ground for 
not allowing creditor to enforce the debt against 
temple — Binding nature of debt must be proved by 
creditor. 2 I.A. 145 (P.O.) and A.I.R. 1926 P.0. 112, 
Ref. (Curgenven and Ananthakrishna Ayyar, JJ.). 
PACEIBIA PiLLAI V. SUBBIA MUDALIAB. 

113 I.C. 554= A.I.R. 1928 Mad. 1059. 

Mutt — Head of— Money borrowed for feeding 

Brahmins and re*huilding dilapidated structures is 
for necessity. 

Money borrowed by the head of a Mutt to per- 
form the necessary duties relating to the Mutt, 
including feeding as many Brahmins as attend a 
particular festival lasting for a period of two 
years and rebuilding a dining ball which was 
falling to pieces and was directed by Government 
to be repaired, is for necessary purposes and is 
binding on the Mutt. 40 Mad. 709 (P.O.), Expl. 
[Mr. Ameer Ali.) VlBHUDAPRIYA V. LAKSHUIN- 
DRA. 101 I.C. 545=60 Mad. 497= 

29 Bom. L.R. 955=54 I.A. 228= 45 C.L.J. 613= 

1927 M.W.N. 507=28 A.L.J. 697= 
31 C.W.N. 1021 = 89 M.L.T. 45=26 M.L.W. 829= 
A I R. 1927 P C. 131 = 53 M.L.J. 196 (P.C.). 

, The debt incurred by the head of a Mutt for 
purchasing a house to be used as a granary when 
all the lands of the Mutt are in the hands of the 
lessees and there is no pressing necessity for a 
granary is not binding on the mutt properties. 
{Devadoss, J.). SdndabAPPIER v. S. L. 8. K. V. 
CHOEEALINOATHAMBIBAN. 86 1.0.291= 

A.I.R. 1925 Mad. 1059. 

Debt by head of Mutt— 5uit against debtor’s 

successor— Debt not binding on Mutt properties- 
Plaintifi not showing that debtor kept something 
for himself out of the savings, cannot get decree 
against his personal assets in defendant’s hands. 
A. I. R. 1923 Mad. 288, Diet. {Devadoss, J.). SUN- 

DABAPPIEE V. 3. L. S. K. V. 

BIBAN. 86 I.C. 291=i.I.R. 1929 Mad. 1039. 
Borrowing for defending mahant's title to the 

endowment is for necessity. ^ 

Mahant of an endowment is the proprietor of 

the properties although he holds^the properties m 
trusl 26 C.W.N. 537, Foil. He^ 
administrative powers over the ^ A 

and undoubtedly he has *0 

the property in case of wed qc for the benefit of 
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HINDU LAW— Bell^louB ODdovmeDt— Debts. 

the Astbftl. Money borrowed to defend that the title 
of a Mahant is money borrowed for legal neoessity. 
(has and Bucknill, JJ.). Kedab Nath GOBNKA 
V. MAHANTH JAQGAB NATH DAS. 74 I.C. 134 s 

i Pat. L.R. 73=A.I.R. 1924 Pat. 355. 
— Botrowing on mutt's credit — Mutt properties 
liable though debt is not charged on them. 

Where the head of a temple having to carry on, 
in the proper discharge of the duties of his ofBce, 
tiie worship in the temple, finds himself without 
the necessary funds to do so and borrows with an 
exprees stipulation that the creditor should be re* 
paid from the templl properties, 

Held, for a debt properly borrowed on the credit 
of Mutt funds, Mutt properties can be made liable, 
though no obarge had been created: 32 M. L. J. 259, 
Be/.; 43 Mad. 795, Foil. {Ayling and Krishnan. JJ,). 
SUNDARESAN CHETTIAR V, VISVANATHA PAN- 
DABASANNADHI AVEBGAL. 72 I.C 103= 

45 Mad. 703=16 M.L.W. 83 = 
1922 M.W.N. 444=31 M L.T. 66= 
A.I.R. 1922 Had. 402 = 43 M.L.J. 147. 

Bebt for Mutt necessities — Mutt properties 
liable though debt is not charged on them. 

Where the head of a Mutt borrows money for 
necessary purposes binding on the trust, the credi- 
tor is entitled to a decree against the properties of 
the Mutt even though the debt was not charged on 
the properties of the Mutt The case of a head of 
Matt who is a sanj/osi stands in this respect on a 
difierent footing from that of a trustee or executor 
were in the absence of a charge oreated on the trust 
the creditor has to look to the personal liability of 
Ae trustee or executor: 32 M.L.J. 259; 6 L.W. 640, 
Bel, {Sadasiva Iyer and Spencer, JJ.), Raja- 
GOPALAOHAB7 v. RAGAVENDBA RoW. 

59 I.C. 287=43 Mad. 795= 
1920 M.W.N. 568=28 M.L.T. 269= 
12 L.W. 139= 89 M.L.J. 174. 

—Religions endowment— Decree against shebait 
OP Mohant. 

-Possession acquired and retained under 

execution sale against shebait— Succeeding shebait 
smng for possession— Time begins from alienor 
? f 1: ^923 P. 0. 176; A.I.R. 1926 

LS J"' ?•' ?■ 123, Dist. {Suhra- 

^dy Mukerji, JJ.). Raja Manindba Nabain 

52L?' to the Estate op Late 

BHUBAN OHANDBA. 93 1 fl A«- 

43 C.L.J. 394= 30 O W.*S:?40= 
A.I.R 1926 Cal. 913. 
— — Sutf abottf— J’orm of decree— Plaintiff's right 
not be left to be toorked out in execution. 

Where the plaintifi’s shebaiti “rights and profits 

^myU) were declared 
end the plaintiff was ordered to be “ put into pos- 
Sesslon of the same,” ^ 

BeW, the Court should settle the mode in which 

ttie right of the plaintiff should be exercised and 
worked out before passing the decree, and should 
not leave such matters to be determined in exeou- 
toon proceedings. {ChatUrjee and Cuming, JJ.). 
KANTA OHATTBBJEE V. SUBENDBA NATH 

OHDKBAVAETY. 9S I.O. 769 = * 1 0. L J. 128 = 

A.I.R. 1925 Cal. 648. 

-Asfftaw property cannot be attached and sold 
. S ^ Mtsonal decree against the Mohant- 

’T?ao*^‘ V® {Lindsay, J.C.). OOfiiNl) 

Dab V. Narindba Bahadub Singh. 

61 1. C. 787= 8 O.L.J. 810= 

A. 1. R. 1921 Oudh lid. 

D. D. VOL. Ill— 93 & 94 


HINDU LAW — Religious endowment — DeYoiU' 
tion of ofBce— Mabantsbip. 

—Religious endowment — DeYOlutlon of office — 
Election. 

Persons whose names were not in the voter's 

list voting— ^ Election, when invalid — English Law 
as to election. 

Where there is nothing in the scheme which 
ordains that the right to vote is dependent on the 
entry of the name in the voters’ list, it cannot 
be maintained as a matter of principle that the 
election is invalidated by the fact that persons 
were permitted to participate in the election, 
though their names had not been previously placed 
on the register of voters. The Common Law of 
England relating to parliamentary elections should 
not be applied to regulate the election of temple 
trustees in this country, though the principles 
which underlie that law may be Invoked, if they ap- 
pear to the Court to be in conformity with the 
rules of justice, equity and good oonsoienoe. 
16 831, Bef. {Mookerfee, C. J. and Choti- 

wr, J,). RaGHDNATHSABMAv. JIBAN CHANDRA 

70 I.C. 874=30Cal. 202= 
^ C.W.N 312=A.I.R. 1923Cal. 467. 
—Religious endowment — Deyolutlon of office— 
Oir aoss^ns. 

Gir Qossains— Succession is governed by 

Gotia relationship. In the absence of a chela the 
^rest Gotia succeeds. (i2»cfejr<is<)rt and Shamsul 
Huda, JJ.). K4RTICK CHANDRA v. GOSSAIN 

Rddbunanda Gib. 66 I.C. 894= 

23 C.W.N. 908= A.I.R. 1921 Cal. 482. 

—Religious endowment— Devolution of office— 
aoroship. 

^lationship of guru and chela as father and 

son — Extention of. 

For purposes of inheritance the relationship of 
a guru ^d his chela is that of father and son 
This relaUonship can be carried further so that a 
chela IB for these purposes, the grandson of hU 

guru 8 guru and two ohe las of the same guraare 

brothers. There is obviously no limit as to how 
fat this relationship can extend. (Mallifax A jn\ 

Mohant Nankibhob dab v. kala bai. ’ * 

94 I.C. 703= A.I.R. 1926 Nag. 351 

— Math— Heir designated by the Guru— 

Absence of formal initiative ceremonies during 
life-time of guru is not material and heir will 
succeed. (Macleod, O.J. and Shah,J.). KriLna- 

gibi Trikamigibi V. Shebiddab Kavlbkar 

67 I.C. 129= 24 Bom!L.R 

« Bom. M5= A.I.R. 1922 Bom. 202. 

Succession to — Bombay Deccan — Private 

property passes from guru to chela, (ffincaid J n 
and Raymond, A.J .C,). GOSAI Gowabdhangib «* 
GOSAI VASHINGIB. 63 I.C. 870 = 18 8 L.R.Ma 

D II..1 > A.I.R. 1921 Sind 1 

Mahant validly nominated by predecessors 

can only be evicted by suif brought wiUi CoUeotor's 

sanction on proper grounds. 

P had been nominated as mahant 

husband who had been a mahant before her ^vtth 

the ooDsent of the bhek. Certain barbers of Lah-Sl 
aJoog .ith one B brought a euit " r 

“ Pwperty was wakf, and for iniunotloS 

O ftom intetforing with it.aUeg“ng 

^ha^l»en appointed a mahant by the hafbem nj 

ffcW, that the suit by the batbera ««♦. u 
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H INDU L A W— Kellgloas endowment—DevoIn* 

tioD of office— Mahantshlp. 

nominated his successors was established. The 
barbers had never exercised the right to appoint a 
mahant and. therefore, had no power to do so. P had 
been validly nominated by the last mahant and was 
in possession of the property as suoh and she could 
only be evicted by a suit brought with the Collec- 
tor’s sanction on propor grounds. {Addison aad 
Bhide, JJ.). BISHAMBAR DAS o. MT. PHULGIRI. 

A.I.R. 1930 Lah. 715. 

The rule of succession to the office of a 

mahant must depend on the peculiar custom and 
usage of the particular math and in the absence of 
proof of such custom or usage upon the general 
Hindu Law on the subject. {Das and Eulwant 
Sahay, JJ.). Dewa Das v. Shew Prasad. 
120 I.C. 779=10 P.L.T. 433= A.I.R. 1929 Pat. 531. 


Principle of succession to office of mahant 

enunciated. 

Generally, the usage or custom of mahantbs is, 
that the mahanth or principal of every math 
or monastry selects his principal and most 
worthy pupil to succeed to him at his decease ; 
that after his death the mahantbs of other 
similar institutes in the vicinage convene an as- 
sembly of the order, and perform his bhandara. or 
funeral obsequies at which they generally confirm 
the nomination made by the deceased, and install 
the pupil he selected as his authorized successor : 
that if the mahanth for the time being does not 
find any of hie pupils worthy of the office he 
selects some one from any other math of the order 
and appoints him his successor, and his appoint- 
ment is confirmed by the mahantbs convened at 
the bhandara : but where a mahanth died without 
appointing a successor there bis successor is select- 
ed generally from amongst his pupils by the 
mahantbs convened at his bhandara, and invested 
with the mahanthship of the math ; that if the 
person nominated by the late mahanth be found 
by them to be unworthy of that office, then they 
(the convened mahantbs) elect a fit person and 
appoint him successor of the late mahanth. In 
short, the installation ofthe successor by an assem- 
bly of mahantbs at the obsequies of the deceased 
mahanth is in all cases indispensable and conclu- 
sive ; and, consequently, the appointment of a suc- 
oesaor by the late mahanth is not final so long as 
it is not confirmed by the mahantbs convened at 
the bhandara. (Das and Eulwant Sahay, JJ.), 
DEWA DAS V. SHEW PRASAD. 120 I.C. 779 = 

10 P. L. T. 433 = A. I.R. 1929 Pat. 531 
^Mahant can nominate chela’s chela to ex- 
clusion of junior chela : 6 S.D.A. 262 at p. 328; 
5 W.R. 57 Mis. A.; 7 0. W. N. 145; 21 C. L. J. 96; 
A.I.R. 1923 Pat. 218. Dist. {Das and Eulwant Sahay, 
JJ) DEWA DAS V. SHEW Prasad. 120 I.C. 779 = 
^ 10 P.L.T. 433= A. I. R. 1929 Pat. 531. 

Practice maintained for 300 years should not 

be departed from. . 

Where for 300 years the succession to the 
mohantship had been maintained strictly within 
the family by the adoption by the reigning mohant 
of his agnatic nephew it would bo contrary to good 
sense to depart from the practice though a custom 
to that effect was not proved, 

J7.). HAQHUNATjDAS.SHEOKnMAR.^^^^^^^^ 

Satlakha Asthan in Behar-Stu^sswn devolv- 
es upon chief disciple- If chief di^iple be disquali- 
fied devious mahants should select ths sucMSSor. 

^ SatlaVha is a mourasi Asthan, that is to one 
in which the office of mahant is hereditary and, 


HIRDO LAW — Religions endowment— Desola- 
tion of office— Shebaitship. 

apart from custom, devolves upon the chief disolplo 
of the existing Mahant. If ther.jfore a party wishes 
to prove that some other mode of devolution is 
customary, the onus rests on him to prove it. The 
principle chela or pupil is entitled to succeed on the 
death of the presiding mahant of mourasi or here- 
ditary math. If the principal pupil be personally 
unfit to succeed, or be disqualified by any of those 
causes which, according to the .shastras, are suffi- 
cient for such diaqualificition. then in that case 
the presiding mahant should, during his life-time, 
select one properly qualified frlm among his pupllg 
to succeed him. The person so selected will suc- 
ceed No doubt different customs prevail in differ- 
ent maths; and, where such are proved to exist, 
they must govern the order of succession. {Dawson 
Miller, C. J. and Jwala Prasad, J ). (MAHANTS) 
JAQEBNATH DASS V. J.ANG BAHADUR RAI. 

71 I C 887 = 4 P. L. T. 285 = 
1923 P. H. C C. 33=A. I. R. 1923 Pat. 218. 

— Reliifioai endowment— Devolution of office— 
Nomination. 

Tn the absence of conlrarv usage or proof that 

the ordinary devolution is opposed to the object of 
trust, the manag-'ment devolves according to ordi- 
nary rales and the shebait cannot nominate a 
successor by will: -35 Cal. 226 and A. I. R. 1922 
All. 285, Poll.' 6 Bora. 298 Dts/. {Martineau and 
Moti Sagar, JJ.). Mt. SHAM Dbvi v. RAM NATH. 

91 I.C. 4S3=A.I.R. 1926 Lah. 273. 

Per Page. J. — Mourashi muth— Senior chela 

succeeds in absence of valid nomination by last 
Mohunt: 6 8.D.A. Beng. 262 and 43 Cal. 707 (P.C ), 
Foil. {Walmsley a7id Paae, JJ.). GOBINDA Rama- 
NDJ Das Mohant a v. Ram char an Das. 

89 I.C. 804 = 32 Cal. 743 = 29 C W.N- 931 = 

A.I.R. 1925 Cal. 1107. 
— ReligiouB endowments— Devolution of office— 
Proof. 

The mahant of mutt died without appointing 

a successor. The plaintiff, a mahant of another 
mutt, claimed that he had right to appoint a suc- 
cessor al eging that the former mutt was a sub- 
ordinate gadi to his, 

Held that the burden is upon the plaintiff to 
prove his allegations (Sir Oeorge Lowndes.) BABA 
JWAI/A DAS «. PIR SANT DAS. 

A.I.R. 1930 P.C. 245 (P.C). 
— Religions endowment— Devolution of office — 
Shebaitship. 

Endower appointing himself first chebait 

with power to appoint successor — Right to appoint 
successor is not exhausted by exercise of power and 
endower can revise bis decision. 

Further, like all testamentary dispositions, his 
nomination is to speak as on his death and his last 
direction is to cancel all previous declarations on 
the subject. {Niamatullah afid Eisch. JJ.). ISHRI 
PRASAD Misir V. Ram Krishan Das. 

A.I.R. 1930 All. 620. 

- Shehait not founder, adding to dedicated pro- 
perties — Power to alter line of succession. 

Additions to an existing foundation are not un- 
commonly made by persons who hold the office of 
shebait and it is not uncommon for them to pur- 
port to give directions which would alter the 
devolution of the office, making' the course of suc- 
cession to depart either from the course laid down 
by the terms of the original dedication or from the 
course in which the Hindu Law, in the absence of 
any direction by the founder, would require it to 
go. But such a shebait who is not the founder of 
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^INDU L&V — Rellgioas eadowment— Desola- 
tion of ofBoe^Siiebaltsfaip. 

itfae endowment or the dedicator of the idol cannot 
.at hie own band alter the line of succession to the 
• office of shebait; 17 Oal. S (P<G.) and 
A.I.R. 1926 Cal. 5Gl,Bel. on. {Rankin ,C.J. and 
C.C. Ohose, J.). A9SOTOSH Seal c. Bbmode 
BesARI Seal. 34 G.W.N. 177-dl C.L.J. 80= 

A.I.R, 1930 Cal. 495. 

. " Power to appoint successor-^WUen can be 
■ exercised. 

In the absence of a provision in the deed presorib- 
ing the mode of devolution to the office of shebait 
and in the absence of a custom to the contrary, the 
power to appoint a successor to a shebait reverts to 
the heirs of the founder of the trust and a shebait 
has no right to appoint a successor to himself- 
28 All. 689; 29 All. 663 and 18 All. 227, ifef. (Ash- 
morthand Iqbal Ahmad, JJ.), GANG A CHAR AN v. 
Bam Chandra. 106 I.O. 389=50 All. 165= 

25 A.L.J. 902= A.I.R. 1928 All. 33. 

'Succession by nomination of successor is not 

hereditary within Limitation Act, Art. 124. 

Where succession to a religious office is by nomi* 
natioD by the holder in offi-3e of his successor, it 
is not a hereditary succession within Art. 1-24. 
Hereditary succession is succession by the heir to 
the deceased under the law; the office must be 
transmitted to the successor according to some 
definite rules of descent which by their own force 
'designate the person to succeed. There need be no 
blood relationship between the deceased and his 
auooessor bat. the right of the latter should not 
•depend upon the choice of any individual. There- 
fore the only article applicable to oases of sucoes- 
-aiou after nomination is Act. 120. Article 144 also is 
not applicable as the claim to possession is also 
barred if the olaim to offioe is barred under Art. 120. 
^{Krishnan and Venkatasubba Bao, JJ.). Paba- 
MANDA u. BadhaebiSHNA. 97 I C 437= 

A.I.R. 1926 Mad. 1012=51 M. L. J. 258. 

The suooession to the offioe of a shebait is 

•governed by the original grant and where no 
jpeoial direotion or usage exists, the heirs of the 
*aoaoc saooeed. [Greaves and Chakravarty, JJ.), 
OHATTERJEB V. Khudiram Banbbjee 
® 2I.C. 840=41 C.L.J. 22=A.I.R. 1925 Cal. 442. 

■ — Shebait— Order of succession cannot be altered 
tinless power « reserved. 

Unless the donor makes a reservation to alter 
the order of the devolution of the offioe of shebait 
4aid dovra m the deed he has no right to do so. 
ihe shebait appointed contrary to the order laid 
down has no right to sue for arrears for rents of 
ahe debutter property. {Woodroffe and Cuming, 
V/.). GODBI Kumabi DASI t>. Ramanimoyi Dasi 
70 I.c. 178=50CaL 197=26 G. W. N. 920= 

A.I.R. 1923 Gal. 30. 

‘-Religious endowment— DeYolatlon of office— 
Stranger. 

“Stranger cannot succeed to oj^ice. 

In order to be entitled to suooeed to hereditary 
shebaitship it is not necessary to show that the 
■claimant is one of the heirs of the founder’s 
neira. It is enough if he can make out that ha 
*8 the heir of the last shebait. But where the 

stranger to the 

shebaitship and the dedicated properties he can- 
not succeed in his suit. The rights of the parties 
governed by the founder’s will - 
22 0,]Q.J. 404, Foii^ (SanMn, C,J. and 0, 0. QhoM 

BANERJI V. SURBNDBA NATH 

^■Mdkbbjbe. 80 C.L. J. 3«a= 

A.I.R. 1930 Oftl.deO. 


HINDU LAW — Religions endowment — DoYoIn* 
tlon of office— Will. 

— Religions endowment — Devolatlon of offioe — 
Trasteeship. 

Devolution depends upon usage in absence of 

trust deed. ^ 

The devolution of tho trust upon the death of 
default of each trustee depends upon the term 
upon which it was created, or the usage of each 

particular institution whsre no exorjss trust deed 

exists. 

Where it appeared that the Rajah of Taniore 
founded several religious institutions and acquired 
lands and gave them as endowments to temples, 
and that the pagodas were managed by the senior 
memoers as hereditary trustees, 

.H«W. that tho founders of the institutions in- 
tended that their successors who occupied the Rai 

should continue to have the sole management of 

iff pagodas and the endowments 

attached to them and therefore to divide these pro- 
pert^s among the many claimants to the estate of 
the Raja would be a policy inconsistent with the 
intentions of the founder of the institution when 
he endowed the temples with lands. [Spencer and 
Kumarasw^i Sastri, JJ.). AYISWARYANANDAJI 
V. SlVAji Baja Saheb. 92 I.C. 9^8=49 Mad. 116= 
A. I. R. 1926 Mad. 84=49 M. L. J. 568. 

— L rustee may appoint as his suuessor a person 

who was not tn existence at Ustator's death 

Where in pursuance of the will the testator’s 
widow as executrix, wrried out his instruotions 
and during her lifetime acted as the first shebait of 

the endowment and by her will she appointed the 
testator s graud-naphew, to be her successor though 
he was not m existence at the testator’s death “ 
Held, a trusteeship with power to appoint a ' suo- 
MBSor 18 well-known to and teooguised by Hindu 
fr®^- . appointment is not inconsistent with 
the Hindu Law and usage, and so is valid. (5an- 
derson. C. J. and\Rtchard$on, /.MMathdra Nath 
MDKHBRJEE V. LAKHI NARAIN GANQULY 

78 1.0. 435 = 50 Gal. 426= A.I.R. 1924 Cal. 68. 
--—Aequi^tion of trusteeship by prescription. 

A trusteeship with power to appoint a successor is 
well-known and recognised by law. and may be 
prescribed for. When title is acquired by statutor? 
operation, the title of the true owner is not revived 
by his re entry ; in other words, even if the lawful 

owner should acquire posaoseion he is nob thereby 

remitted to his original rights. [ACookerj'ee A nJ 
and Fletcher, J.). KAas.M HASSATi 
Beoam. 80 X c 165=32 O.L.J. 151 

ReUgioas endowment— Devolatlon of office— 

ITrf.- shebait appointed by testator 

endinp— goes to hetrs of testator loithout 

Without cleat words to that eSeot it is imnos- 
aible to impute to the testator the intontion that 

from time to time parsons might be annointed 

the office of shebait of his family idol ^meralv 
virtue of their being oho.eu to u^ot . ' “Ss o^£ 
his trust fund. Whan for anv 

offioe of the shebaits appointed by ’ the 
comes to an end. the rule of Hindu Law 

offioe of shebait to heirs of the founder 
mental change in the nor^l devoiuiion 1?"^; 
offioe is not to be read into a clause wWch L'? 
place in a will merely as one of a sorios nl 
tiona to the trustees of the testatoc^s Wt tond”®" 

' the truateea or truatee for the time 
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HINDU LAW — Religions endovment — DeTolo* 

tion of office — Will. 

competent to exercise all the power and discretion 
hereby confided to the trustees herein named” can- 
not be applied beyond the immediate intention 
•which is confined to the residue of the testator’s 
estate, and has no reference to the property dedi- 
cated ; 19 Cal. 5i3 (P.C.) and 17 Cal. 3 (F.C.), Bel. 
on. (Rankin, C. J. a7id C. C. Ghose,!.). ASHU- 
TOSH Seal v. Benode behari Seal. 

34 C.W.N. 177 = 31 C.L.J. aO=A.I.R. 1930 Cal. 433. 

Mohunt appointing by will, chief chela and 

successor — Afohant can revoke the will. 

Where the ^lohunt of a muth appoints by a will 
a certain person as his chief chela and successor, 
the clause appointing the latter the chief chela can- 
not alter the character of the document as a will 
and make it irrevocable by its author. Assuming 
that the will gave the person appointed ohie'cbela 
that status, or recognized him to have that status, 
he cannot claim the successorship to the mohunt's 
office, without proving that as chief chela he had 
an unqualified right for the irobuntship, where the 
testator has cancelled his previous arrange- 
ment. (Walm&ley and Page, JJ.). GOBINDA Bama- 
NUJ DAS MOHANTA V. RAM CHARAN DA3. 

89 I. C. 804 = 52 Cal. 748 = 29 G. W. N. 931 = 

A.I.R. 1925 Cal. 1107. 

Shehaitship — Beguest to unborn persons not 

valid — Bequest reverts to founder's Ixeirs — Succession 
to shebaitship varied if, directions as to manage- 
ment cease to be operative— Gift to idol and right of 
residence to members of shebaiVs family — Persons 
not born at testator's death are also entitled to resi- 
dence. 

The will purporting to create a religious endow- 
ment and to appoint shebaits ran as follows: 
’’When you all have ceased to be, he who shall be 
of the Hindu persuasion and senior in age amongst 
your legal heirs shall have the management con- 
ferred upon him.” On the death of all the persons 
living at the time of the death of the testator, the 
bequest so far as it provides that the person senior 
in age among the heirs of the first shebaits should 
be appointed shebait, fails, and the shebaitship 
reverts to the heirs of the fouuder. In such a case 
as the above, it cannot be said that the shebaitship 
is not an hereditary office. Though, no emolument 
or interest in property is attached to the office, it is 
within the rule. But a founder who is competent 
to provide for the Government and administration 
of a trust can give a direction for its management 
which is not inconsistent with its character as a 
religious and charitable trust. The test of each case 
is whether the direction given by the founder is 
consistent with the nature of the endowment as a 
religious and charitable trust or is a colourable 
devise for the evasion of the law against perpetui- 
ties The directions as to management will not 
cease to be operative simply because the original 
provisions as to the devolution of the shebaitship 
ceases to be operative owing to succession to the 

shebaitship being varied 

Where the will virtually made no gift to any un- 
born person and the entire gift was to the idol but 

where members of the family of the original she- 

baits were entitled to reside in the trust house, to 
repair it. if necessary, to get maiotenanoe _ out of 
the offerings to the idol and to enjoy certain other 

that the directions were not inconsistent 
with the character of a religious trust recognised 
by Hindus and that the members of the famUy of 
the original shebaits were entitled to the rights 


HINDU LAW — Religions endowment — Endow- 
ment. how created. 

conferred on them by the will irrespective of their 
having come into existence or not at the time of 
testator's death, though the provision in the will as- 
to succession to the shebaitship failed so far as it 
bestowed the same on such of the ssniormost 
among the heirs of the original shebaits as were 
not alive at the testator’s death : 23 Mad. 271 • 
29 Cal. 716; 20 C. W N. 3U, Foil.; 3 O.L.J. 606- 
A.I.R 1924 Cal. 68 and A.I.R. 1923 Cal. 27. Dist. 
(Suhrawardy and Duval, JJ.). Peomotho N. 
MUKBRJEBy. A. C. BanerjbE. 85 I.C 875= 
40 C.L.J. 564=29 C.W.N. 1? = A.1.R. 1925 Cal. 225. 

—Religious endowment— Endowment, how creat- 
ed. 

No vislrument in writing necessary. 

A dedication of the family property for the pur- 
pose of a religious charity may be validly made 
without any instrument in writing even if it be an. 
appropriation of landed property. But it must be- 
shown that there was real Sankslp or Samarpan. 
[James and Chatterji. JJ.). HARIHAB PRASAD o. 
Gurdgbanth SAHBB. 11 P.L.T. 638.- 

Execution of instrument in toriting is not 

necessary for valid dedication. 

In order to constitute a valid dedication the exe- 
cution of an instrument in writing is not necessary 
In many cases, dedication is a matter of inference 
from a long course of conduct, from user, and from.- 
the application of the iooome of the property about 
which endowment is claimed. This test, however, 
is not always conclusive. (Sen and Niamatullah, . 
JJ.). RANGACHABrA V. GDBU RBVTI RAMAIT 
ACHARYA. 114 I.C. 734=1929 A.L.J. 229= 

A.I.R. 1928 All. 689. 

Gift in trust to an idol mwt be in writing and 

registered. 

To effect a valid trust the law requires an un- 
mistakable intention to dedicate and an overt act- 
carrying that intention into execution. An aban- 
donment of the trust property by the author and.> 
its publication by an overt act orueoessary to cons- 
titute a valid trust under Hindu Law, but the pro- 
visions of the Trust Aot further require that there 
should be a registered deed (3. 5). and so do the pro- 
visions of the Transfer of Property Act also. Where- 
the author, after effecting the registered deed, re- 
nounced the world by taking sanyas, but remained' 
in management of the trust property nor as owner 
but as manager. 

Hsfd. that there was sufficient divesting of the 
property: 39 All. 553 (P.O.) ; 42 Mad. 440 and* 
A. I. R. 1924 Nag. 254, Ref. [Kinkhede, A.J.C.).- 
Keshav i>. Shri lakshminabayana Saustan. 

96 I.C. 635= A.I.R. 1926 Nag. 86. 

Conduct of parties may prove dedication — 

Instances of personal appropriation cannot alter 
character of debutter properties. 

A deed of dedication is not essential for the pur- 
pose of valid dedication which may be inferred 
from application of proceeds and family conduct : 

8 W. R. 42 ;12 Bom. 247 ; 36 Cal. 1003 and A.I.R. 
1923 Cal. 60, Foil. 

One test of a 6ona /ide or a nominal endowment 
is to see how the founder treated the property, or 
how his descendants have treated it ; and if 
whether the income of the endowed lands has been 
oontinually applied to the object of dedication ; 
20 Cal. 116 (P.B.); 15 C. W. N. 126. Foil. 

A few instances where some of the properties 
have been dealt with as secular cannot alter the 
oharaoter of debutter properties^ 14 M. I. A. 263 * 
(P.C.), Foil. 
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ailNDU LAW — Religions endowment ~ Endow* 
menti how cpeated. 

This principle applies also in oases where the 
fact of the dedication has to be inferred from the 
'treatment of the property by the family. Although 
the question whether instances of personal appro* 
priationor merely avidenco of breaches of trust 
■or are evidence of there being no endowment is 
: sometimes a difficult one, yet it cannot be affirmed 
that an endowment cannot be proved from treat- 
<ment of the properties, merely because there was 
personal appropriation by the shebaits in some 
'instances: 23 Cal. 615. 

The mere fact that the rents of a partioular pro- 
perty are applied for the worship of the deity for a 
Jong period may not be sufficient to establish that 
the property is debutter, because the worship of 
■family deities may be and sometimes is carried on 
with the income of a specified property belonging 
to the family. But such fact may in certain 
'Circumstances have an important bearing in deter- 
mining whether the property is debutter: 3, Cal. 341 
•and 36 Cal. 1003 Foil. {Chatterjee and Cuming, JJ.). 
SBISBI GOPAL Jew TflAKOB V. RADHABINODE 
MONDAI,. 88 I.O. 616=41 O.L.J. 396= 

A.I.R. 1923 Oal. 996. 
—— ‘Legal title may uest in idol, or a trustee, or 
some person subject to charge for religious purpose. 

Property may be dedicated to religious purposes, 
■o.g., to the worship or service of a god in such a 
manner that upon dedioat’on the proprietary title 
to such property passes in its own entirety and in 
.^rpetuity to the idol and where there is dedication 
in this form the title to the proparty will vest in 
•the idol without the necessity for the creation of a 

4tU8t, ortho intervention of a trustee: 12 Bom. 247, 
Foil. 

The dedioation, however, may be in a form in 
which the property is vested in a trustee who pur* 
*kf'**^ provisions of the trust, is under ah 
•obligation to administer the property wholly for 
*fr^*®^°**® P^^ 08 ®B ; or again, the property may be 
tcaiisferred in beneficial ownership to seoular per- 
•8008 subject to a charge thereon for religious 
purposes ; 6 M.I.A. 66; 12 Bom. 247 ; 82 Oal. 129; 

{P<sgs,J.). ADMINISTBATOB- 
'UBNBBAlj OP BSNGArj V. BALKI8SBN MiSSBR. 

84 I.O. 91 = 31 Cal. 933 = A.I.R. 1928 Gal. 149. 

Dedication to idoln-EzisUnce of temple is not 

^necessary. ^ 

A certain village was purchased in the name of 

•a ttoity and the income of the village was applied for 
worship and other charitable purpose by the Hindu 
niuy. But the idols were kept for some years in 

•auordinary house and not installed in a temple. 

in laot no temple was ever built but at the date of 
the suit it was found that the family intended to 

■therein*'^ purposes of installing the Gods 

validly dedioated as 
*he building of a temple is not an absolutely neees- 
requisite. {Lindsay and Kanhaiya Lai, JJ.) 
•BABAB Sdbh u. bam PbASAD. 78 I.O. 1018= 

« A11.130=A.I.R. 1924 All. 337. 

does not require idol but purpose 
‘^niprop^tymustbe definite and there mustU 

prior breach of trust by trustee 
^ t heplet^d agasnst hm when he seeks to avoid 
^petsiton of breach. 

A'plaoe dedioated for worship aooordlns to Shas’ 
«rw oeremonlea at the time of performing Vrikshat- 
2?”^? festival oeasea to be private property 
■^cording to Hindu religious Ideas; and the ow qj 


HIKOU LAW Religious endowment— EadoV' 
meat, hov created. 

reservoirs is included in the rule. To effect a valid 
dedication it is not necessary to eatablish the 
image of an idol. The laligious purpose must he 
clearly specified and the property intended for the 
endowment set apart for the objeot. The designa- 
tion Debutter is not conclusive though valuable 
evidence of the intentions of the fouuder. If there 
has baou a valid dedication a breach of trust on the 
part of ashebait or even of the donor himself will 
not invalidate or annul the trust or alter the 
original nature of the grant. A former . abuse of 
trust cauQot be pleaded against a trustee who seeks 
to prevent a repetition of abuse, even if he himself 
were formerly implicated in the same indefensible 
courses against which he is seeking to protect pro- 
perty. The misconduct of the trustees cannot be 
put forward as a valid reason for holding that the 
author of the trust had no intention of acting seri- 
ously or for determining his intention at the time 

when he founded the trust. 

If property has been set apart for religious pur- 
poses, that constitutes dedioation and such pro- 
perty must be treated as partaking of a trust or 
religious endowment, though the mere erection of 
a temple and the plantiog of a grove may not with- 
out consecration amount to such a setting apart as 
constitutes dedication : 39 Cal. 430 ; 25 Oal. 112 ; 
37 Cal. 128; 19 Oal. 203; 16 All. 412, Poll, {ifooker- 
jee and Rankin, JJ,). CHANDRA MOHAN GANQULI 

V. Jnanbndra Nath banebjbb. 81 1.C. 874= 

27 C.W.N. 1033= A.I.R. 1924 Gal. 400. 

A trust, according to the Hindu Law, oannot 
fail for want of the appointment of trustees and 
the Court will appoint a manager on the failure of 
thoLO entitled to appoint him. (Page 923 para- 
graph 2111 of Gout’s Hindu Code). 

Where a trust was created for three purposes, 
namely (a) for a sada baral, (b) for the ooustruo- 
tion of a shiwalaya and (o) for expenses in oonneo- 
tiOQ with the aati of the family. 

Held, that the intention of the oreators of the 
trust was to create a trust of a public and religious 
^araoteri: 23 Bom. 659, Ref. {Abdul Raoof, J,). 

Kidar Nath v. wazib Ghand. 73 I.C. 903= 

A.I.R. 1924 Lah. 692. 

Dedication can be inferred from conduct 

Fouler prescribing line of succession and directing 
^seendants of daughters should participate w 
offerings — Dedication is valid. 

The execution of a document is not essential for 
the purpose of a valid dedioation. It may be in- 
ferred from the application of the proceeds and 
from the family conduct. The proof of the inten- 
tion becomes almost oonolusive, where the usage 
Is immemorial, though the intention may be pro- 
Bimed from a number of instances extending over 
a limited period provided the existence of an in- 
variable praotioe is made out by clear evidence. 

ment of the trust which are not inconsistent with 

itsoharaoteras a religious trust, and which d^ot 
amount to a ooloutable device for the evasion of 
the law of perpetuities. It is competent to the 
founder to prescribe the line of sucoaBHimi ♦«*£ 
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HINDU LAW — BeligioQB endowment — Endow- 
ment, bow created. 

Chnrity — Deed is not necessary for dedica- 
tion. {Spencer and Kumaraswami Sastri, JJ.). 
TaMMIREDDI o. Gangibeddi. 70 I.C. 337 = 

45 Mad. 281 = 16 M.L W. 55=30 M L.T. 323 = 
A.LR. 1922 Mad. 236=42 M.L.J. 570. 
—Religions endowment— Idol. 

■ An idol is a juridical entity in Hindu law: 
A.I.R. 1922 P.C. 12$, Foil. {Lord Phillimore.) Ram 
Chaban Ramanuj Das v. Gobinda Ramanuj 
I>A8. 114I.C. S7i = 33C.W.N. 346= 

29 M.L.W. 428=56 I. A. 104=1929 A.L.J. 414= 

49 C. L. J. 321=31 Bom. L.R. 713= 
1929 M.W.N. 427=56 Cal- 894= 
A.I.R. 1929 P. C. 66=56 M L.J. 636 (P.C.). 

Person not manager though in charge of deitxj 

cannot represent idol. 

Tbe Civil P.C. contains no rule for regulating 
the conduct of suits on behalf of a Hindu idol. A 
Hindu idol has juridical status with the power of 
suing and being sued. Its interests are attended 
to by a manager. But where a person even though 
he has the deity in his charge, is not in law the 
manager of the deity, he is not competent to re- 
present the deity, in an action: 33 All. 735 (P.B.); 
A.I.R. 1923 All. 160; A.I.R. 1925 P.C. 139, Ra/.; 
37 Cal. 885 (P.C.); 40 Mad. 212 (P.B.). DisL (Sen, 
J.). GoPALji Maharaj V. Krishna Sundar. 

1929 A.L.J. 1251 = A.I.R. 1929 All. 887. 

In a suit for the adjustment of rights as to 

the worship and possession of a family deity, de- 
claration of a fractional share in the deity should 
not be made ; the right to worship the deity only 
should be declared. (Mukerjee and Qarlick, JJ.). 
Upbndba Nath v. Baikdntha Nath. 

119 I.C. 801=33 C.W.N. 96=A.I.R. 1929 Cal 237. 

The idol of a Smdu temple is ft juridical 

entity holding dedicated property— It sues and can 
be sued through manager. 

The idol of a Hindu temple is a juridical entity. 
It derives its legal existence from the time of vivi- 
fioation and consecration. It holds and owns the 
property dedicated to it iu an ideal sense. It c.an , 
sue and can be sued through the manager, and its 
estate is represented by the shebait, who manifests 
the will of the deity and represent.^ its dealings 
with the outer world : 37 Cal. 885 (P. C.); 

A. I. R. 1922 P. C. 123; A. I R. 1925 P.C. 133; 
32 Cal. 129 (P. C), and 2 LA. 145 (P.C.). Rel. on. 
{Senand Niamatullah, JJ.). RANG.ACHABYA v. 
Guru Revti Raman achabya. 114 I.C. 734= 

1929 A.L.J. 223 = A.I.R. 1928 All. 689. 

Succeeding shebaits form a continuing re- 

presentation of idol's properly. 

Succeeding shebaits in fact form a continuing 
representation of the idol’s property. There is, 
therefore, no proper scope for the theory that, 
where a shebait dies, a creditor who claims to be 
paid out of the idol’s property in respect of a debt 
incurred by such shebait. can bring an administra- 
tion suit on behalf of himself and all other ^credi- 
tors of the deceased shebait : 29 Bom. 98 and 
32 Bom. 381. Considered', .A.I.R. 1925 P.C. 139, Bcf. 
(Fawcett and Mirza, JJ.). Gul.IBBHAI w. SOH.ANG 
DASJI. 119 1-®- 263=52 Bom. 431 = 

30 Bom.L.R. 333= A.I.R. 1928 Bom. 183. 

Temple is not a juridical person. 

An idol is a juridical person and .similarly a 
Mutt but to extend this doctrine to include the 
building in which the idol is deposited as m some 
way itself becoming a religious institution 10 a 
most unwarranted extension of this doctrine and 


HINDU LAW— ReligiouB endowment— Idol. 

would result in two juridical persons oo-existing 
in the same institution. (Harrison and Dalw- 
Singh, //.). THAKARDWARA AMRITSAR v. ISHAB 
Das. 110 I C. 384=9 Lab. 386= 

30 P.L R. 41 = A.I.R. 1928 Lab, 37B. 

The broad proposition that in every case- 

where questions of deb sheba arise the idol is a. 
necessary party to be brought on the record is nob- 
correct : A.r.R, 1925 P. C. 139, Dist. (Rayikin, C.J. 
andC. C. Ghose, J.). Brojendra Nath Sealw. 
Lalit Mohan. 102 I.C. 409=45 C. L.J. 4l= 

A.I.R. 1927 Cal. 262. 

Idol is a juristic person and the shebait is • 

representative — It can sue and be sued— It is not 
movable property and cannot be therefore be- 
degraded, injured or destroyed by the shebait — Idol' 
can express its will through shebait. 

Hindu idol is according to long established 
authority, founded upon the religious customs of 
the Hindus, and the recognition thereof by Courts 
ofLaw, a "juristic entity. ’'-It has a judicial status 
with the power of suing and being sued. Its 
interests are attended to by the person who has the 
Deity in his charge and who is in law its manager 
with all tbe powers which would, in such oiroum* 
stances, on anology, be given to tbe manager of the 
estate of an infant heir. 

The person founding a Deity and becoming res- 
ponsible for these duties is de facto and in common, 
parlance called shebait. This responsibility is, of 
course, maintained by a pious Hindu, either by the 
personal performance of the religious rites or as in. 
the case of Sudras by the employment of a Brahmia- 
priest to do so on his behalf, Or the founder, any- 
time before his death or his successor likewise, may 
confer the office of Shebait on another. Tbe duties 
of Diety from the time of the consecration of the 
idol, are duties to something existing which, 
though symbolising the Divinity, has in the eye of 
the law a status as a separate persona. The position- 
and rights of the Diety must, in order to work this 
out both in regard to its* preservation, its main- 
tenance and the services to be performed, be in the 
charge of a human being. There may be, in the- 
nature of things, difficulties in adjusting the legal; 
status of the idol to the circumstances and require- 
ments of its protection and location and there may, 
no doubt also be a variety of other contacts of such 
a persojui with mundane ideas, but an argument 
which would reduce a family idol to the position of 
a mere movable chattel is one to which the Board! 
can give no support. There is no ground for the 
proposition that Hindu family idols are properly 
in the crude sense maintained, or that their des- 
truction, degradation or injury are within the 
power of their custodian for tbe time being. Such 
ideas appear to be in violation of the sanctity 
attached to the idol, whose legal entity and rights- 
as such the law of India has long recognised. 
It is open to an idol acting through its guardian 
the Shebait, to conduct its worship in its own way 
at its own place always on the assumption that 
the acts of the shebait expressing its will are 
not inconsistent with the reverent and projwr 
conduct of its worship by those members of the 
family who render service and pay homage to it. 

Where the will of a shebait provided amon^ 
other things "it is hereby declared that unless and 
until another Thakur Bari is provided and dedi- 
cated as aforesaid the said Thakur (God) shall not 
on any account be removed from the said premiseB. 
and'in the event of another Thakur 
provided and dedicated as aforesaid, the Thakxw 
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HIHDU IiAW^Reilgloas eodowment-^ldol. 

shall be located therein but shall not similarlj be 
removed therefrom on any account wbataoever.” 

Htldt that this should betaken as the will of the 
idol itself expressed through its guardian and not 
the will of the founder diaposiug of his property by 
will aud must be given efieot to as such. {Lord 
Shaw.) Pbauathanath o. Pbadhyumna Kumab. 
87 1.0.305=52 I.A. 245 = 1925 M W N- 431= 
2 O.W.N. 557=27 Bom. L.R. 1064= 
22U.L.W. 492=52 Gal. 8 )9=:30 C.W.N. 25= 

23 &.L.J. 537=41 C.LJ. 551 = 
A.I.R. 1925 P C. 139 = 49 M.L.J. 30 (P.C.). 

Old idol destroyed — New idol treated as re- 
newal of old. 

An idol was destroyed by ruiSans. The devotees 
thenceforward worshipped on earthern Qhot as re* 
presenting the same deity. Then a new idol was 
set up. The people ofiered puja to It in the same 
way as to the old idol. The Gliot also was request- 
ed to be thrown away, 

Held, in the oiroumstances of the case, that the 
new idol was treated by the people as a renewal of 
the old one. {Chattterjee and Cumino, JJ.). Kali 
KANTA CHATTBBJEE V. SDBBNDBA NATH 
OHUKBAVABTY. 95 I.C. 769=41 C.L.J. 128= 

A.l.R. 1928 Cal. 648. 
Bestoralion of image— Intention of people con- 
cerned is important. 

Where the Image is not Anadi, the restoration 
after the prescribed period is blameworthy but not 
invalid. In a question as to the restoration of an 
image, the question to be considered is whether it 
was meant to be and treated by the people conoern- 
M as restoration of the old image. {Chatterjee and 
Cuming, JJ.). Kali Kanta Ohatterjbb «. 
SUBENDBA Nath CHUKBAVARTY. 95 I.C. 769 = 

41 C.L.J. 128= A.l.R. 1925 Cal 648. 

^ Adverse possession affects both shebait and 

idol. 

Adverse possession affects the right and interest 
as well as the tight and interest of the 
shebait, and where adverse possession is ptovsd, 
time will also run against the idol even where no 
shetoit has been appointed. But in cases where 
shebait has not been appointed, it is permissible 
, ® possession in the name of the idol 

althoagh no doubt the Court will appoint some 
person to act as agent ad litem for the idol : 83 All. 
785 ; 35 Cal. 691 ; 32 Cal. 129; 37 Cal. 885, P’olZ. 

traps, /.). administbatob-Gbnbbal op Ben- 
gal tj. BaLKISSEN MiSSBR. 84 I. C. 91= 

^ , 51 Cal. 953= A.l.R. 1929 Cal. 140. 

~ 'A decree for mesne profits passed against an 
idol IB recoverable from endowed property and not 
from the manager personally : 35 Cal. 691, J’o«.; 
81. A. 146, List. {Mukerji and Dalai, JJ.). Sbi 
OANE3HJI V. LALTA PBASAD. 82 I.C. 312= 

22 A.L.J. 768=5 L.R.A. CiV. 583= 

. 46 All. 842= A.l.R. 1924 All. 801. 

T Person occupying position of manager qua per- 

JO»^nee of trusOduties—Jiighl to act on behalf of idol. 
^The fact that a person is not the manager or 
tmtM under the particular deed of endowment 
wiioh he desires to set up for the benefit of the 
WoJ, wpnld not prevent him from having a right to 
act on behalf of the idol in the litigation, if he 
^upied a posiUqn of manager or. trustee gua the 
peuormanoe qf those ceremonies of worship or 
obantlss for the benefit of whi<^ the trust monies 
wejre dueoted to. be applied. , (P»ppo« and WaUK 
£*y . I.PABSHAN LAL V. SHIBJI BlRAi- 

1 1 1,0. 45}0= 45 4m; 
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HINDU LAW — Rellglooi endoirment*-H4iiafi6* 
ment. 

; The deity ie ooneeived as a living being and 

is treated in the same way as the master of the 
house would be treated by his humble servant. 
{Hookerjee and Chotmer, JJ.). Rambrahua 
Chatterjee v. Kbdab Nath Banbbjbb. 

72 I.C. 1026=36 C.L.J. 478= A.l.R- 1923 Cal. 60. 

Worshipper cannot re-place an old idol by new. 

A wowhipper has not as such, a right to remove 
an old idol in the temple and put in a new one 
even though the old one is broken. Snob an act 
cannot be regarded as an act of worship. {Old- 
field and Devadoss, JJ.). CHAKRAPANI v. LaKSMA- 
PBBUUALLU. 72 I.C. 328=17 M.L.W. 62= 

1923 M.W.N. 89= A.l.R. 1923 Mad. 369= 

44 M.L.J. 90. 

Rallffions endowment— 'Illusory endowment. 
—Dedication to idol to save property from 
creditors— -Dedication can be impeached — To test 
reality of dedication settlor's dealing with the 
property should be looked to: 27 Cal. 242, Foil. 
{Chotsner, J.). KALIMALA DEBI v. NaQENOBA 
Nath. 99 I.c. 917=44 C.L.J. 922= 

^ A.l.R. 1927 Cal. 244. 

RellgiouB endowment — Management. 

'When the words used in the trnst are very 
general, namely, ‘‘member of his family*' a widow 
of the manager of the trust is entitled to manage 
trust and the properties. (.SVishnan and 
VenHatasubha Rao, JJ.). KESHAVA RAO v. NATH- 
RAVATI. 109 I.C. 837=A.I.R. 1928 Had. 200. 

" Donors of subsequent endowment cannot inter- 
fere with management of original endowments. 

It is open to a person interested in the mainte- 
nance and worship of family idols to create addi- 
tional endowments for the benefit of such idols. 
It is also open to suoh donors to lay down rules for 
the management of the subsequently endowed pro- 
perties and to nominate the persons who should be 
the managers thereof. But suoh managers, although 
they may be described by the donor as shebaits, do 
not become shebaits of the family idols in the sense 
in whiob the shebaits nominated by the original 
founders are ; nor do they become entitled to inter- 
fere in the management of the originally endowed 
properties. (BanWn, C.J. and C.C. GhoseJ.). Bro- 
JENORA Nath Seal v. Lalit Mohan. 

102 I.C. 409=49 C.L.J. 41=A.I.R. 1927 Cal. 262. 

—Uncle and nephew, Y and S respeotively, 
creating trust at partition between them and manag- 
ing by rotation — Will by uncle auihorising his sons 
and nephew or his sons after him to manage — 

Nephew dying after will and unole beooming sole 
trustee, ® 

WsW, that as r survived S, on the death ofS, 

. 8®le tmstee by survivorship. The 

mi- ^ .7,’ operation only after his death. 

This will cannot be deemed to have been revoked 
by S s death and T being the solo trustee he oould 
provide a me^od for the management of the trust 
pr^erties and that is what was done by his will. 

Afrid further, that as the plaintiff did not olaim 

e«ORtor or as legatee under the will, 

S. 187, Succession Aot, was inapplieable, 

Art. 144. Limitation Aot. 
would govern tte case (Waller and ^adhavan 
Na%r, J J .), D0RAI o., DURAISWAMI PiLLAI 

.108 I.C. 194= 89 M L T. *214= 
nr A.l.R. 1927 Had 948 

ty rotation 
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HINDU LAW — Religloai eodowment — Manage* 
ment. 


Bemoytng idol to new tempU^When allowed. 

Wnere all the worshippers of a temple, who are 
in management of it, decide to build a new temple, 
the old one being in ruins and the site on which it 
stood becoming insanitary and Inconvenient for 
worshippers, then, unless there is clear prohibition 
against their demolishing the old temple and 
building a new temple, the Court is not entitled 
to prevent the whole body from removing the 
temple with its image to a new site in the circum- 
stances. Sindu texts and case-law referred to. 
{Devadoss, /.). VbNKATACHALA MUDALIAR v. 
SAMBASIVA MUDALIAB. 105 1.0.711 = 

25 MX W. 377=38 MX T. 270= 
A.I.R. 1927 Mad. 455=52 M.L.J. 288. 

-Person building a temple either out of his own 
funds or funds collected by subscriptions is entitled to 
direct the manner and person by whom it is to be 
managed. 

Where a person collects subscriptions from 
various persons and builds a choultry or a temple 
he has a right to direct in what manner the 
institution should be managed and what right the 
trustees should have in the management of that 
institution. This is recognised by the Hindu Law. 
There is nothing illegal or improper in a person 
who builds a temple, whether out of his own funds 
or out of the funds collected by subscriptions or 
getting donations from people to create a trust and 
endow it, directing by the deed of endowment, 
in what manner and by whom it should be 
managed. {Deoadoss, J.), Vbnkataraua v. 
DAMODARAM. 98 I.C . 208= 

A.I.R. 1926 Mad. 1150=51 M. L. J. 457. 

Where a grant was in favour of a goddess 

with a condition of inalienability by way of gift 
or deed of inheritance, and where the vahivat in 
the grant was meant to be assigned to the family 
of the original grantee. 

Held, that the right to officiate and to enjoy 
the net profits cannot be placed absolutely on a 
par with the rights to succession in ordinary 
Hindu private property ; and that the moment 
any descendant passes out of the family, as for 
example by adoption or by marriage, the right, 
ipso facto, ceases: Case-law reviewed, (ilacleod, 
C.J. and Madgavkar, J.). Ranchhod v. BAI 
JAYANTI. 95 I.C. 85=28 Bom.L.R. 463= 

A.I.R. 1926 Bom. 309. 


'Scheme of management — Departure from esta- 
blished practice — When made. 

In framing a scheme of management, due con- 
sideration is to be given to the established practice 
of the institution, but that does not mean that the 
scheme and any rules thereunder must always con- 
form to such established practice. A scheme in 
fact supersedes established practice and the in- 
terests of the institution and the facilitating of the 
work of management are the primary matters for con- 
sideration both in preparing the scheme and mak- 
ing any modifications in it. There should be means 
of progress, even if it involves some departure from 
established practice. {Fawcett and liadgav^r, 
JJ \ SHANKAR LAL t». DAKOB TEMPLE COM- 
MITTEE. 94 I.C. 47=28 Bom. LR. 399“ 

A.I.R. 1926 Bom. 179. 


Pflrfi'fign of a ifohuntship is Ulegal^Mahant 
appointing two suc^sors and dividing properties 

between them is partition. 

The headship of a math is not a matter of parti- 
tion. 


HINDU X&W — Religious endowment— Offeriags. 

Where a muth of the mouraahi class had only 
one mohunt and the reigning mohunt appointed two 
successors to himself, one as a gadinashin mohunt 
and another as a paricharak mohunt and cut away 
a considerable amount from the parent foundation 
and gave it to the newly created office and also 
provided that one mohunt should pay tribute to 
the other but the division in the office was not to 
terminate until there was a failure on the part of 
one of the mohuntsto nominate his successor, 
Seld, that there was a partition in the office of 
mohunt which wag illegal. {Walmsley and Page, 
JJ.). GOBINDA RAMANUJ DAS MOHANTA 0. RAM 
Charan das. 89 I 0. 804 = 52 Cal. 748= 

29C.W.N. 931= A I R. 1925 Cal. 1107. 

Where a religious institutiou is governed by 

a scheme, the appointment of a manager by the 
District Court for the purposes of suing la not ultra 
vires. (Ramesam, J.). RAMANUJACHARYDLU v. 
BUCHl MANOABAO. 91 I.C 563=22 M L.W. 485 = 

A.I.R. 1925 Had. 1279. 

Combining office of archaka and that of 

trustee is not desirable; but where some authority 
to supervise management can be appointed, archaka 
need not be removed on ground of such combina- 
tion. {Abdur Rahim and Moore, JJ.), SBINI- 
VASAOHARYOLU V. D. PRATYANGA RAO. 

64 I.C. 816=30 H.L T. 101 = 
A.I R. 1921 Had. 487. 

■Trusteeship hereditary — Devolves like any 
other family property — Widows and daughters of 
divided members are not excluded from trusteeship, 
in the absence of special custom : 29 Mad. 283 
(P.C.). Foil. ; 1 Mad. 343. Dies.; 29 Mad. 283 (P.O.), 
Bel. on. (Wallis, C. J. and Seshagiri Ayyar, J.). 
MEENAKSHI ACHI V. SOMASUNDARAM PiLLAI. 

59 I.C. 464=44 Had. 205= A.I.R. 1921 Had. 388. 


—Religious endowment— Offerings. 

•‘Partition of offering— Suit by female is main- 
tainable. 

Where the plaintifi a female heir prayed with 
regard to her share in the oSerings of the temple 
that she should be allowed to take a turn at the 
worship in the temple so that her full share in the 
oSerings might be secured to her without any 
future trouble and litigation. 

Held, that such a suit is maintainable: 39 All. 
651 and 19 All. 428, Dist. (Mears, C.J. and Banerjee, 
J.). KUNJ Behabi LAL V. Mt. Naraini. 

71 I.O. 1026=45 All. 437= A.I.R. 1923 All. 425. 
‘Offerings made to deity bdonging to endow- 
ment, but those made to Mahant are his personal pro- 
perty — Ptomani given to Mahant is his personal 


'operty. 

There is a fundamental distinction between the 
ferings made to the deity and the ofier- 
,gs made to the Mahant personally. If offer- 
gs are made to the deity, they belong to the 
idowment and must be applied by the Mahant for 

le purpose of the endowment; on the other hand, 

offerings are made by the faithful to the Mahant 
.rsonally, they do not become merged in the 
come of the eodowment : 23 Cal. 645, Foil.-, 
Bom. 122; 26 Cal. 356 and 40 M. 212. Ref. 

Where a particular offering is made to the deity 
to the Mahant personally depends upon the 
tention of the faithful devotee and no Inflexible 
le can be formulated. But so far as the projwn* 
concerned there can be no doubt that it is 
ade to the Mahant personally and becomes his 
itsonal property. (Mookerjee, A.C.J. and Fletcher, 

). KUMUD BAN t). TBIPHBA OHABAN. 

0 I.C. 464= 39 OX.J. 188=1*LR* IMI Cal. 788. 
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filNDU LAV — Rellgioos endowment Partial 

dedication. 

^Religions endowment— Partial dedtoatlon. 

——Shibo-its having bene ficialinUreit in endowed 
j^roperty — Law applicable to complete dedications 
not applicable. 

In cases in ^hioh the shebaits have beneficial 
interests in the dedicated property, and such 
interests descend beneficially and the several she- 
•'baits are in separate enjoyment of their respective 
interests in severalty, it is difficult to see why the 
principles applicable to cases of complete dedication 
ahould necessarily be applied. 

Wherea debuttar was always treated as one of 
iihoseless perfect dedications in which the shebaits 
• have treated the property as secular in all respects 
but subject to a religious charge a suit by one of 
the shebaits and for his share of the rent only is 
.maintainabie; 41 1.C. 887, List.; 32 Cal. 129 (P.O.), 
He/. (Muherji and Ouha, J/.), Babboni Coal CON- 
•CEBN LTD. V. PARICHARAK. A.I.R. 1930 Cal. 526. 

Reserving surplus offerings for founder and his 

^family is not illegal. 

There is nothing illegal in the founder of a 
temple in creating a trust and reserving for himself 
and his family the surplus offerings left over after 
paying for the maintenance of the temple provided 
'that it does not offend against the law of perpetui* 
'ties ; 40 M. L. J. 289 ; A.I R. 1923 Cal. 60 and 
A, I. B. 1926 Mad, 588, Ref. [Kumaraswami Sastri 
■and Walsh, JJ.). KUMARA8WAMY ASABY v. 
LAKSHMANA GOUNDAN. 31M.LW.498= 

A.I.R. 1930 Had. 5«9. 

Religions endowment— Position of manager. 

“Successor in management is legal representa- 
tive of previous manager. {Banerji and Niama^ 
^iullah, JJ.). MT. MOTI BALA DEBI v. SATYANAND 
Tietha Swami. 123 I. C. 376= 

1930 A.L.J. 836 = A.I.R. 1930 All. 3«8. 

— —3£anagercan sue on debtdue to temple — Put- 
' ^*^9 forward some claim against temple is no bar. 

Vhere the plaintiff sued in berms as manager of 
the temple and also stated in the plaint that the 
m^bers of his family have been managers of the 
’^aid temple from times immemorial. 

Seld,^ plaintiff oonld sue to enforce mortgage 
bonds in favour of temple though the plaintiff 
'4id put forward a certain claim against the temple 
that, however, was a matter whioh was foreign to 
■the scope of the suit, and was really outside the 
oontroversy between the plaintiff as representing 
^he temple and the defendants who had to satisfy 
claim under the mortgages. {Shah and Crump, 

■J*/.). viNATAK Shiv Rao abasv. atmaram 

RAYAJI NBTBAMALI. 76 I.C. 162= 

2fBom. L.R. 1308= A.I.R. 1923 Bom. 170. 
— Hol iglona endowment— Position of Hohant. 

“Mahant In possession of property of idol or 
'^tbh can sue to recover property, provided he 
*4068 not claim it as his owQ, as any person who 
may sue as next friend of the idol. {Wort and Fast 
dlif Jff.). Naubangi Lal V. Ram Oharan Das. 

11 P.L.T. 403=A.I.R. 1930 Pat. 459. 
— — Jtfohttnf of several oslhols can divide different 
“asthals between his successors (Obiter). 

Mohunt who has a number of separate aethals, 
whioh by usage have all been held by one man has 
authority to provide for their division between his 
anooesaors, or to saddle the property of one or mors 
«i the component aethals with a reservation in 
tavoozot the others. The eesenoe of the law 
iBovarnlng these Halts lies- in the followlnB of 
^MtomJ‘-oz? usage: A.I.R. 1917 P. 0. 190 and 

PHnwfacie snob a aepazatlra 


HINDU LAV — Religious endowmaat— Position 
of Hohant. 

would be improper, unless there were special oir- 
cumstances justifying it. {Lord PhUlimore.) 
Ram Charan ramandj Das o. Gobinda 
RamanuJ das. 114 I.C. 571 = 33 C.V.N. 346= 
29 H.L.V. 428=56 1.A. 104=1929 A.L J.414= 
49 C.L.J. 321 = 31 Bom. L.R. 715= 
1929 U.W.N. 427=96 Cal. 894= 
A.I.R. 1929 P.C. 65=56 H.L.J. 636 (P.C.). 

Head of a mutt is not trustee iu English sense 

of the word — He may have obligations similar to 
those of a trustee — Where public are interested in the 
performance of certain obligation by the head of mutt, 
they can bring a suit under S.92, Civil P. C. 

A head of a Mutt is not a trustee in the English 
Law sense. The head of a matt may be answer- 
able as a trustee, ‘'in general sense/’ for mal- 
administratioo and he has to'admlnister as trustee 
for general pious aud religious purp'Jses in view of 
the duties and obligations attached to his office. 
If these are not merely voluntary, ois , if the 
head is bonnd to carry them ont. he must be 
answerable if be does not, notwithstanding that he 
may have a very wide disoretion as to the applica- 
tion of the mutt funds and other properties for this 
purpose. If the public or a portion thereof are 
interested in the performance of these duties and 
obligations which are or ought to be employed at 
least as to some part of them in the maintenance 
of a public and religious and charitable endowment 
the only way the public can interfere is by a suit 
under 8.92, Civil P.iC. The head of the mutt 
may have obligations similar to those of a trustee; 
he will almost invariably be under a legal obliga 
tion to support his disciples and perform the usual 
ceremonies. Case-law fully discussed. {Odgers and 
Jackson, JJ.). NELLIAPPA AOHARI t>. PONNAI- 
VANAUU AOHARI. 101 I.C. 420=50 Had. 567= 
25 H.L.V. 461=1927 H.V.N. 233=39 H.L.T. 37= 

A.I.R. 1927 Had. 614=52 H.L.J. 418. 

Mdhanths are only managers of the insUttUion 

and no property is vested in them. 

The Mahanths of maths, called by whatever 
names, are only the managers or custodians of the 
institution aud In no case is any property conveyed 
to or vested in them ; nor ate they "trustees'* in 
the English sense of the word, although they are 
answerable as trustees in the general sense lor 
mal-administration: A.I.R. 1922 P.O. 128, J?oU.; 
27 Mad. 485, Not foil. {Hulliek and Kulwant 
Sahay, JJ.). BADRI NARAYAR SlRGH V. XAILA8H 
Gib. 93 I.C. 303=8 Pat. 341=7 P.L.T. 453= 
1926 P.H.C.C. 37=A.LR. 1926 Pat. 239. 
— —Marriage of mohnnt does not necessarily 
entail' forfeiture of office. (Dos and Bucknill, /J.). 

Raohunath Das v. Shed kumab hissib. 

67 I. C. 464=A.I.R. 1923 Pat. 309. 

^Posttion is like that of a manager of a joint 

family— Transaction-in ordinary course of nsanagt’ 
ment is binding on the mafh. 

There is no diffezenoe at all between the case of 
a Mahant and the manager of a joint Hindu 
family. The harta of a joint family must have 
a large disoretion In the matter of granting leases 
and his disoretion ought not to be fettered unduly. 
The seme rule epplles to a I^hant. The Oouzt, 
of course, must be satisfied that he entered into 
the transection In the ordinary oonzse of mani^- 
ment. In such a oase the transaotlon Ib bind' 
tog. (Jwala Prasad, O.J. and Dos, /.). JM 

Krishna pubb t>. bbueal Gopb. 

M1.a. 890= 1929 P.H.Q;Q.vUa« 
6 1I.II.J. 638= K.I.R, 1919 Ht M. 
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“ Religioua endowment— Poiition 
-Religious endowment-PoBitlon of shebalt. 

— — ^onor-s intention that the office should remain 

^^Portant part of the trust 

aooordiDg to Hindu ideas, 
m truth, the gift is made directly to the deity 
the enjoyment of the office of ehebalt is regarded 
as a matter of some distinction and advantage, 
bo far from being regarded as a minor or extraneous 
question whether the office of shebait shall be 
held by one preson or another, the intention that 
the members of the donor’s family shall have 
thenght of acting as shebaits is, in general, 
part of the very texture of the donor’s gift • 
2 1.A. 146 (P.C.) and 82 Oal. 129, Bel. on. {RanMn, 
C. J. and C.C. Ohose, J.). ASHUTOSH SEAL v. 

benodb Behabi Seal. 34 C.W.N. i?7= 

81 C L.J. 80=A.I.R. 1930 Cai. 495. 

Shebait is not trustee but manager — Limitation 
■dot, S. 10, does not apply. 

The shebait under the Hindu Law is not a trustee 
for the idol and no legal estate vests in him. He 
is only a manager oi the estate bestowed upon the 
idol which is the real owner; A.I.R. 1922 P.C. 123; 
13M.I.A. 270 (P.C.) and 27 C.L.J. 606, Rel. on. 
Limitation Act, S. 10, does not apply to a suit for 
accounts against him. (Sen and Niamatullah, JJ.). 
Rangacbarya V. Gdrc Revti Raman acharya. 
114 I.O. 734= 1929 A. L.J. 229= A.I.R. 1928 All. 689. 

• Shebait suing another in respect of debuttar 

property for idol’s benefit roust be regarded as re- 
presenting idol, and not suing in bis personal 
capacity : A.I.R. 1925 Cal. 996, Foil. {Sen and 
Niamatullah. JJ.). RANGACBARYA v. GURU 
Revti Raman Acharya. 114 1. C. 734= 

1929 A-L.J. 229= A.I.R. 1928 All. 689. 

Suit in respect of properties belonging to 

idol can be maintained only by shebait and as 
long as he does not refuse to do so neither a woi* 
shipper nor the idol, can sue on behalf of the 
idol: 82 Cal, 129 (P.C.) ; A.I.R. 1925 P.C. 139 (P.C.), 
Bel. on. (Chottner, J.). Kalimath DebI v. 
Nagendra Nath. 99 I.C. 917=44 C.L.J. 522= 

A. I. R. 1927 Cal. 244. 

• Shebait cannot be called upon to furnish secu- 
rity for receiving payment of surplus sale-proceeds of 
debuttar property. 

In a suit for the establishment of the shebait- 
ship and consequent right to the surplus sale pro- 
ceeds on behalf of the idol of property sold for 
arrears of Government Revenue, Court cannot 
order the shebait to give security for the amount 
of surplus sale proceeds. Apart from express 
statutory provisions of this nature it is not open 
to the Court to direct security to be given in a case 
of this nature. If the property is wasted, proceed- 
ings can be taken to restrain the waste or recover 
the property that has been wasted in a proper suit. 
(Greaves and Muherjee, JJ.). Newal KlSHORBv. 
Secy, of State. 69 I.C. 671 = 29 C.W.N. 891 = 

A. I. R. 1926 Cal. 187. 

Shebait' s position differs from that of a trustee. 

The position of a shebait is not the same as that 
of a trustee in English Law in'whom the property 
is vested. The shebait is only a manager, the 
property beirg vested in the deity. The possession 
and management remains with the shebait, and 
the right of suit is vested in the shebait though the 
property is vested in the Thakur : 48 I. A. 802 and 
32 Cal. 129, Foil. (Chatter jea and Cuming, JJ.). 
Sri Sri Gopal Jen Thakur v. Eadha Binode 
Mondal. 88 I.C. 616=41 C. L. j. 396= 

A. 1. R. 1925 Oal. 996. 
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——A shebait is only an officer subject to the^ 
limitations and entitled to the rights which are- 
applicable to the guardian of a minor. A shebait 
has no right to the property. (Greaves and 
CJuikravarty, JJ.), Sripat CHATTERJEE V 
Khudiram Banerjee. 82 I.C. 840=' 

41 C.L.J. 22= A.I.R. 1925 Cal. 442. 

Shebaits aotiog together cao change rules for" 
benefit of endowment without changing founder*a 
rules in vital matter. (Greaves and Chakravarty, 
JJ.). SRIPATI CHATTERJEE U. KHUDIRAM 

Banerjee. 82 I.C. 840=41 O.L. J. 22= 

A.I.R. 1925 Oal. 442. 
Suit by one co-trustee against another for ex- 
cess realised by the other *s maintainable. 

Half the income of trust property was to be 
applied to the purposes of the temple, 
and the other half to be distributed among the 
heirs of the founder who were all co-trustees. The- 
properties were placed in the hands of the Rajah, 
of Avagarh. 

The Rajah however gave a larger share to some- 
of the heirs. The oo-truetces brought a suit for 
the recovery of the excess so got. 

Held, that the dispute virtually was between.' 
different persons claiming income of the trust pro- 
perty and that the plaintiffs were entitled to the.- 
excess. 

Held, further that the fact that the manner indi- 
cated in the trust was not followed regarding the- 
payment for some years did not destroy or pre- 
judice the plaintiffs’ right. 

Held, further that it was not a voluntary pay- 
ment by the Baja as he did not pay out of hie 
personal fund. (Sulaiman and Kanhaiya Lai, JJ.). 
Sri Gat Ashram v. Jaishtu Madho. 

80 I.C. 406=22 A. L.J. 64l = 5 L.R.A. Civ- 410 = 

46 All. 651 = A.I.R. 1924 All. 504. 

Where the founder imposed no condition as- 

to the location of the deity it was not open to any 
subsequent shebait to impose restrictions which 
would fetter those who subsequently as heirs ot 
the founder become shebaits 

Held each shebait was entitled to remove deity 
from Tfaakurbari to his place at the time of his 
turn of worship. (Greaves. J.). PROMATHA NATH- 
MuLLiCK V. Pbadyumna Kumar mullick. 

76 I.C. 985=26 C.W.N. 909= 
A.I.R. 1923 Cal. 99. 

Shebait must carry out directions of founder. 

A shebait is, on the one hand, bound to carry out 
all legitimate directions given by the founder at the 
time of the establishment, and is, on the other 
hand, free to manage the trust without interfer- 
ence by him or his representatives. (Mocker jee and- 
Chotener, JJ.). RAMBBAHMA CHATTERJEE v. 

Kedar Nath Banerjee. 72 I.C. 1026= 

36 C.L.J. 478 = A. I. R. 1923 Cal. 60. 
— Religious endowment— Position of trustee. 

Dharmakartha deciding in good faith that> 

temple is fit for entire renovation — Court will not 
disturb such decision. (Wallace and Srimvasa- 
Ayyangar,JJ.). Panchapagesa GURUKKAL o. 

SEVUGAM CHETTIAB. I.C. 65- 

A.I.R. 1929 Mad. 118.. 

Head of Mutt and trustee of idol— Distinction. 

In the ease of a religious institution the property 
is vested in the idol and the trustee is only a 
manager for the time being. In the ease of a Mutt 
the head of the Mutt for the time being js entitled- 
to use the income of the Mutt property subject to- 
the maintenance of the Thambirans and thft- 
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HIHDU liAW — Seligioas endovment^Positlon 
of trastee* 

OBoetics attaohdd to the Mutt. In the ^se of a 
trustee of a temple he is not entitled to use any 
portion of income for himself. In the case of a 
wa.hf% if the deed of trust make provisions for the 
maintenance of the Muttavalli or the trustee for 
the time being, he may use the income for himself 
as allowed by the deed of trust, but in the case of 
Hindu religious institutions no trustee of any in- 
stitution is entitled to use any portion of the in- 
come for himself if the ptoperby is vested in the 
idol. {Devadosi and Waller, //.). Babia Beddy 
V. BAl^GA DaSAK. 96 I.C. 371=49 Usd. 543= 
23 H.L.W. 657=A.I.R. 1926 Mad. 769= 

50 H.L.J. 589. 

■ '■ - D hannakartha has no right to issue a 
permanent license to occupy temple property: 
A.I.B. 1925 P. 0. 65 (P.O.), Foil. {Ramcsam, J.). 
BAMANUJACHABYTJLU V. BDCHI MANGARAO. 

91 I. C. 565=22 M.L.W. 485= 
A.l.R. 1925 Had. 1279. 

Dharmakartha's j)Osifton is different from 

that of a shebait or Mattan^It is one of mere tritS' 
tee. 

The position of Dhsrmakartha is not that of a 
shebait of a religions institution or of the Mattan 
of a Mutt. These functionaries have a muoh 
higher right with the larger power of disposal and 
administration and they have a personal interest 
of a beneficial character. But a Dharmakartha is 
literally, and no more than, the manager of a 
charity, and his rights apart, it may be in certain 
oiroumstanoes, from the question of personal sup- 
port, are never in a higher legal category than that 
of a mere trustee. {Lord Shaw.) Shrinivas 
Ohabub «. Evalappa MUDALIAB. 68 I.C. 1 = 

45 Had. 565=16 H. L.W. 247= 
81 M. L.T. 1=49 I.A. 237=24 Bom.L.R. 1214= 
21 A.L.J. 250=27 O.W.N. 317=36 C.L.3. 524= 
A.l.R. 1922 P.C. 825=43 H.L.J. 586 (P.C.). 

General trustee not entitled to possession of 

properties which third persona are entitled to maiuxge 
—Possession of such manager is adverse to trustee. 

The property of an endowment may consist 
partly or wholly in the right to enjoy the revenues 
of property which is in the possession of persons 
who have the right and the duty to manage the 
pmperty, collect the revenue and hand it over 
when collected to be used in the proper manner for 
the purposes of the endowment, Such persons may 
even have certain rights of apportionment of‘the 
revenue so handed over by them among the several 
purposes of the endowment. All this is compatible 
with there being a general trustee of the whole en- 
iooluding the revenues when so eolleoted 
and handed over. But in such a case the general 
trustee would not be entitled to the possession of 
the properties out of which this portion of the 
^enueoOines. His rights do not oommence until 
•wr the collection of the revenues by and under 

the management of those who hold possession. It 

must be remembered that after all, the general 
OTstee is only a representative of the idol who is a 
jwdiMl personage, and who is the true owner and 
there 18 nothing legally incongruous in that perso- 
nage having other subordinate representatives who 
tne right to manage certain special portions 
hie property, and^pay over the income so oolleet- 
ert to toe endowment, and even to some degree to 
control ita use. Suoh rights would not be incon- 
sistent with toe existence of a general trustee, hut 

fatal to his claim. to^ poaseBsion of 
Ahe proiMtiles from which these zoTenues an deriv- 


HIHDU LAW — ReligicuB endowment— RcmoYah 
of Hohant, Shebait or Trustee. 


ed. Possession would be In the hands of those 
entitled to manage these special properties andi 
their possession would be adverse to his. (Lord' 
Moulton.) AMBALAVANA PANDARA SANNIDHI. 
AVERGAL V. Sri Minakshi SuNDARBSWARAIi- 
DEVASTANAM op Madoea. 56 I.C. 730= 

43 Had. 665=47 I.A. 191 = 18 A.L.J.594= 
28 M L.T. 83=12 M.L.W. 212== 
25 G.W.M. 1=1921 M.W.N. 11 = 
A.l.R. 1921 P.O. 97=39 H.L.J. SO (P.G.)i 

—Religious endowment— Private Trust. 

Pariiiion deed providing for management- 

of endoioment interpreted. 

Where as regards the family charity a partition 
deed provided that the eldest member from among; 
the four branches of the family should exeroise 
Bupervisiou and after him those that eome next in. 
the order of seniority should take and manage it,, 
and the question was whether on a proper oonatruo- 
tlon ef the deed the right to manage the family 
charity vested in the eldest member of all the four 
branches of the family or in the eldest member ot 
senior line : 

Held, that under the terms of the deed of parti- 
tion, the management vested in the senior of tha- 
four brothers and after them, in the senior member 
of the four branches and not in the senior member 
of the first branch alone : 27 Mad. 192, Foil.. 
(Kumaraswami Sastri, J.). SWAMINATHA AITAR v.. 
Bamaswami. 99 I.C, 823=38 M.L.T. 8 = 

A.l.R. 1927 Had. 1153.. 
— I ^Property may remain private, the public- 
being allowed to visit it. (Wilberforce and Abdut^ 
Qadir, JJ.). Sadhtjdas v. Mostaq Shah. 

3 L.L.J. S14=A.I.R. 1921 Lah. 343. 
—Religious eadowmont— Removal of Hohant, 
Shebait or Trustee. 

' Mismanagement or failure in some important 
duty to be proved — Mere refusal to show account ia^ 
not misconduct. 


of the trust is entitled to complain of waste or 
mismanagement of the trust fund, yet, in order 
that he may bring a case for account, still more a. 
case for the framing of a scheme of the removal of 
a shebait it is necessary that he should show that, 
there has been some default on tho part of the aho- 
bait, either mismanagement or failure in some 
important duty. It is not a sound proposition that, 
he is a person who has any right to see the aooount. 
and mere refusal by shebait to allow him to see 
the account will not amount to misoonduot. 
(Bnnkin, C.J. and Mukerji, J.). FDLMANI DA8I t> 
Pbiya Nath 8en. A.l.R. 1930 Cal. 583. 

Mahant setting up adverse title is liable to. 

be removed: 31 Mad. 312, Foil. (Sroadway and 
Brasher, JJ.). ajudhia Basv. loku Malik 

72 I.C. 803= A. I. R. 1923 Lah. 131. 
— - — Among Gir Oossains marriage is not allowed 

and by oustom If any one of the Qir Gossain sect 

drinks wine or marries or becomes addicted to vioo. 
the Pimoh can dismiss him and Install another 
shebait m his place. (Richardson and ShamsuV 
Huaa, JJ.). KabtiOK CHANDRA v. QOSSAIH 
BudranandA gir. 66 I.O. 894=28 0. W.N. 908= 

» .... A 1981 Oal. 482. 

Removal by teinpleoommiUeefo^^ misconduct-^. 
Dismissedtrusteeoanqueation dismissalif natural 

justice CourU shofUd be «oit/ of in/X 

loifh /Indmps of fact by temple w^ittee 

lu^the naiure of fwtooi^ 
offloes held under a oorporattouj ah44u Engl^%^ 



1495 


DECENNIAL DIGEST. 1921—1930. 


1496 


^HINDULAW— Religious endowment -Rights of 

Founder. ® 

justify the removal of a freehold officer dutine 
good behaviour, it must be shown that he has been 
removed and removed by competent authority and 
with due observance of the rules of natural justice 
and also for cause which is sufficient to justify his 
removal. On these principles the dismissed trustee 
-can question their own dismissal, both in point of 
procedure and in point of cause and also the regu- 
larity of the appointments of their next successors. 
Such removals and appointments must be made 
by a majority of the temple committee. 

It is doubtful whether it is open to dismissed 
temple trustees as defendants in a suit to question 
the appointment of the members by whom they 
were removed, for, failure to submit accounts and 
failure to keep any proper accounts are sufficient in 
law for dismissal of temple trustees. 

Per Iyer, J. — In cases whsre guasi 

judicial tribunals ate invested with power of 
removal or suspension, it is necessary that 
their findings of fact should be respected by 
Courts, provided they have adhered to the princi* 
:ple3 of natural justice and provided they have given 
notice and afforded opportunity to the defendants, 
who had been removed of being heard. (TTalfis, 
C. J, and Seshagiri Aiyar, J.). SUNDARESA 
GUBUKKAL V. K. SUBRAMANIA MDDALT. 

61I.C. 741 = 13 M.L.W. 212 = 4.I.R. 1921 Mad.511. 
— Religious endowment— Rights of Founder. 

When founder can alter the line of succession 

'to the office of shebait. 

The creator of an endowment in favour of family 
-deity, having once executed debuttar or trust deed 
•and disposed of shebaitship cannot subsequently 
-alter the line of succession to the office of shebait 
4n the absence of any reservation to that effect in 
the trust deed: 50 Cal. 197 ; 30 C.W.N. 930 ; 
•40 C.L.J. 22 ; 52 I. A. 345, Expl. and Dist.-, 40 I. A. 
137 ; 16 1. A. 137, Re/. 

Per Mitter, J. — ^The texts of Hindu Law which 
suggest that donor can remove a shebait, during 
his life time refer only to public endowments as 
for instance dedication of tanks and wells to the 
•j)ublic. [Oraham and Mitter,JJ.). SM. MONOBAMA 

Dasiu. DarBEKDBA Nath basu. 34 C.W.N. 1087. 

Private endowments — Appointing shebaitS'- 

Powers of founder. 

The shebaitship is ordinarily vested in the heirs 
•of the founder in default of evidence that he 
has disposed of it otherwise or there has been 
some usage, course of dealing, or some circum* 
stances to show a different mode of devolu* 
rtion: 16 I. A. 137; 40 I. A. 97, Ref. Where the 
founder has not laid down an order of succession of 
shebaits in the deed of dedication, be can certainly 
confer a upon some person other than 

the person carrying on the sheba. But it is not 
the law, nor is there in the ruling of the Privy 
Council in c 2 I. A. 245 to suggest that even if the 
'line of succession of shebaits is laid down in the 
deed of endowment it could be altered by the 
•donor during his lifetime. (Oraham and ItiUer, 
J‘/.).MAN0BAMA DASI U. DHIEENDBA NATH BA9U. 

84 C.W.N. 1087. 

——Supposing that the consensus of the whole 
'family can convert an absolute debuttar property 
dnto secular property, such consensus must be of all 
the members male and female, who are interested 
da the worship of the deity. (Chatterjea and Page, 
-//.). CHANDr CHABAN DAS V. DOLAL PAIK. 

98 I.C. 684=94 Cal. 30=30 C.W.N. 930= 
44 C.L.J. 479 = 1.I.R. 1926 Cal. 1088. 


HINDU LAW— Religious endowment— Rights of 
Founder. 

Shebaitship devolves on the heirs of founder 


unless contrary is 

According to Hindu law, when the worship of a 
Thakur has been founded the Shebaitship is held 
to be invested in the heirs of the founder, in de- 
fault of evidence that he has disposed of it other- 
wise. or there has been some usage, course of deal- 
ing. or some circumstances to show a different 
mode of devolution: 17 Cal. 3 fP.C. ). FoH. (Lord 
Shaw.) Pbamatha Nath u. Pbadhyumna Ko- 
mar. 87 I.C. 303=52 I A. 243=1925 M W N. 431 = 

2 O.W.N. 557=27 Bom. L R. 1064 = 
22 M.L.W. 492 = 32 Cal. 803=3) C W.N. 23= 
3 Pat. L.R. 315 = 23 A.L.J. 537 = 41 C.L.J. 551= 
A. I. R. 1923 P C 139=49 M L.J. 30 (P.C.). 
■ — -—Donor can alter rules save when he has 
expressly precluded himself or when third party’s 
rights or right of property of shebait, will be 
prejudiced or when the gift will be fundamentally 
affected. (Greaves and Chakravarty., JJ.). SRIPAT 
CHATTERJEE V. Khudiram Banbrjee. 

82 I.C. 840=41 C.L J. 22= 
A.I.R. 1923 Cal 412. 

-In the absence of usage or a course of dealing 
which points to a contrary conclusion the shebait* 
ship vests in the founder and the heirs, the 
moment a trust in favour of an idol is created. 
(Das and Maepherson, JJ.). DEOKINANDAN v. 
BrijnANDAN. 76 I.C. 89=3 P.L T. 231 = 

A I R. 1924 Pat. 502. 

Sheftatf cannot convert trust property into 

secular property without consent of whole family. 

Shebaits cannot, by their dealings give the trust 
property a different turn. It is the members of 
the family interested who by their consent may 
convert the debutler property into secular property. 
It is not the dealings, but the family consent that 
changes the original character of the property. 
(Woodroffe and Suhrawardy, JJ.). MANilOHAN 
GHOSB V. SIDHESHWAR DDBEY. 76 I.C. 213= 

27 C.W N. 218=A.I.R. 1923 Cal. 177. 

“Shebaitship vests in founder-~Priest appoint' 
ed by shebait does not get independent rights in 
management. 

The sfiebait appoints the purohlt to conduct 
the worship; that does not transfer the management 
of the debuttar estate from the shebait to the 
purohit. Where the appointment of a purohit has 
been at the will of the founder, the mere fact that 
the appointees have performed the worship for 
several generations, will not confer an independent 
right upon the members of the family so appointed 
and will not entitle them as of right to be con- 
tinued in office as priest. When the worship of an 
idol has been founded, the shebaitship is vested In 
the founder and his heirs, unless he has disposed 
of it otherwise or there has been some usage or 
course of dealing which points to a different mode 
of devolution. Where the worship of an idol was 
established by the ancestor of the testatrix she 
cannot be regarded as a founder because of her 
subsequent benefaction which is nothing beyond 
an accretion or addition. (Meokerjee and Rankxn, 

J.T.). Kali Krishna Rky v. Makhan lal 
MDKHBBJBB. 72 I.O. 686=36 C.L.J. 441= 

27 C.W.N. 411 = 80 Cal. 233= 
A.I.R. 1923 Cal. 160. 

Shebailship“-VesU in founder or fenders, 

unless disposed of-^Rule applies both to public and 

private endowments. a * ii. 

When worship of an idol has been founded, the 

shebaitship is vested in the founder and his boirs. 
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HINDU LAW^ReliglouB endowment -Rlgtits of 

Fonnder. 

unless he has disposed of it otherwise, or there has 
been some usage or oourse of dealing which points 
to a different mode of devolution. Where one per- 
son provides the site of the temple, another builds 
the temple and establishes the idol, while a third 
dedicates property for the performance of the daily 
services of the idol, prima facie, all the persons 
who establish the worship ate entitled to take part 
in the management. 

If a number of persons provide the original en- 
dowment, they may apparently together constitute 
the founder: JSs St. Leonard, (1884) 10 App. Cas. 304. 
But persons who, subsequent to the foundation, 
furnish additional contributions do not thereby 
become joint founders; their benefaction is regarded 
as nothing beyond an accretion to an existing 
foundation. 

These rules apply equally in the case of private 
and public endowments, {^ookerjee and Chotmer, 
JJ.). ANANDA CHANDBA OOAKBABABTI v. BBOJA 
Lad SlNGHA. 74 1.0.793=36 C.L.J. 356= 

50 Gal. 292= A. I. R. 1923 Cal- 142. 

Defendant's family successively trustees for 

long time— 'Inference of hereditary trusteeship can 
be drawn. 

Where from doouments, members of the family of 
the defendants were the persons who took the great- 
est interest in the katlalats and they were sucoessive- 
ly the trustees of the kattalais from 1816 to 1909 and 
there was nothing in the succession inconsistent 
with their being hereditary trustees, 

Held, it was a proper inference to draw from the 
documents, that the members of the defendant's 
family were holding as hereditary trustees. 
{Phillips and Bamesam, JJ.). KANDASWAmi 17Eb 
i>. Chita&lbabam Ghbttiar. 70 I.O. 598= 

16 H.L.W. 340= 31 U.L.T. 217= 
1922 H.V N. 704=A.I.R. 1923 Had. 209. 
— -^^Shehait, Office of —Vests in heirs of founder— 
Widow of founder cannot make appointment by will 
altering mode of devolution. 

The offioe of a shebait is vested in the heir or 
heirs of the founder, provided that there is no 
usage, oourse of dealing or oircumstanoe showing 
a different mode of devolution. A different mode 
of devolution must, of course, mean some mode 
Warranted by law. Whether a widow could make 
such an appointment by Will so as to bind the 
plaintiff after her death must depend upon the 
terms of the deed of endowment. If the right to do 
so cannot be found there, it cannot exist in law. To 
hold that she could do so on some general prin- 
ciple of law analogous to the right of the bene- 
noial owner is giving a higher right to a Hindu 
widow as the heir of her deceased husband than 
has ever been recognized by Hindu Law or ous- 
tom. {Piggott and Walsh, Jf.). GOSWAMl PUBAN 
LALJI V. RAS BEHABI LAL. 67 l.C. 328= 

« All. 890= 20 A.li.J. 527=A.I.R. 1922 All. 285. 

~ —Bight of descendant of founder to nominate 
trustMs— Court is not bound to uphold the right, 
if in its opinion the person appointed trustee is not 
fit for his office. 

The interests of the trust ate supreme and the 
Court must have regard to suoh interests in dealing 
With the question whether the persons appointed as 
Inistees are persons who can be properly entrusted 
with the management of the institntlon ' 
41 ^1. 1085 (P.O.), Foil. [Abdul Rahim and Bum‘, 
*1.). Vaithinatha Aiyab n. Thtagabaja 
AXYAS. 68 I. 0. 631=A.1.R. 1931 Mad. 563= 

■ ^ §1 M. L. J. 20. 


HINDU LAW — Religious endovment— ‘Tranafep- 
of right of management- 

— Religious endowment— Subject of endowment. 
— Dedication can be made by manager of part- 
of joint family property to idol at funeral of a de- 
ceased member. {Spencer and Bamesam, JJ.)». 
AUDIAPPA NAIDO V arUTHULAKSHMI ACHt. 

91 I. C. 610=1923 M. W. N- 633= 
A. I. R. 1923 Had. 1281.. 
—Religious endowment — Suit for accounts. 

1 — 5ttif against co- trustees for account — No allo' 

gaiion of breach of trust — Suit is not maintainable. 

A mere suit, asking the co-trustees to render an» 
account of their management, without any allega- 
tion of breach of trust which has been oommitte(^ 
or is about to be committed, is not maintainable 
and to hold that such a suit is maintainable is to- 
allow any trustee wantonly to sue his co-trustees 
for accounts : A. I. R. 1927 Bom. 424, Appr - 
A.I.R. 1922, Mad. 17 (F.B.) ; A. I. R. 1921 Mad. 38®-- 
and Mad. Appeals Nos. 323 and 368 of 1919, Dist. 
(Bamesam and Jackson, JJ). Nabayanan'- 
TeiBUMPUMPIT V. Mootha Poduval. 

122 I. C. 460=31 M.L-W.24=1930M.W.N. 199= 

S3 Had.214=A.I.R. 1930 Had. 295. 

—Shebait, when can sue eo'Shebait for ■ 

accounts. 

A shebait oannot be allowed to take his stand 
upon the general law which allows one trustee 
to call for an account from a oo-trusteo as muoh> 
for his own protection as for the preservation 
of the trust unless there is an instrument settling 
the rights and liabilities of ahebaits inter se anii 
authorizing a shebait to oall for an account form 
a oo shebait. {Sen and Niamalullah, JJ.). Ranqa- 
OHABYA t). GURU REVTI RAMAN AOHABYA 

114 I.O. 734=1929 A.L.J. 229=. 

, i.I.R. 1928 All. 689. 

—Religious endowment— Transfer of right of 
management. 

Sms for p^niary benefit is had, 

A shebait is incompetent to sell his religious - 
office for his own pecuniary benefit even if ha 
sells to the person next in succession to the- 
office. Where a widow who is representative 
of the debuttar estate in certain testamentary 
proceedings withdraws her oaveat and receives a. 
oertain sum of money in satisfaokion of her right, 
of residence, maintenance and all other claims 
including olaim to the debuttar estate it is a 
bad bargain on her part and cannot be supported. 
The transaction oannot be upheld ou the ground 
of a bona fide oompromlse : 1 Mad. 235 (P 0 V 
17 Cal. 657 ; 26 Bom. 131 and 1 O.W.N. 493 • 

A.I.R. 1926 Cal. 490 ; 35 Cal 226, Bef.\ 86 Cal. 975 •- 
6 Bom. 298 and 16 Mad. 183. Dist. {Bankin G. j! 
ond C. 0. Ghose, J.). PANCHANAN BANBRJBB 
V. SUBENDBA Nath Musebjl 

30 C.L.J. 382= A.I.R. 1930 Cal. 180. 

Belsgtow office as *nalienablo— Alienation is 
void and ean be so declared even at alienor's instance - 

0 / office. 

In the absence of custom or usage to the oon- 
trary, or any term to that effect in the deed of 
endowment, a religious trust or the right of 

management of a religious or oharitoble endow- 
ment or a religious office attached to a temple or 

any other endowment oannot be alienated by the 

holder. Any suoh alienation is void and may to 

declared void even at the inetauoe of the alienor^ 

89 Mad. 456 ; 14 M.I.A. 289 ; 1 O.W N 493 nnA 
49 Cal. 455, Rsi. on. ’ 493 and 

The rule of necessity extends only to an aliena- 
tion of the temporalities of the Idol Itdoas not ^ 
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HINDU LAW^Religioas endowment— Transfer 

of right of management. 

and cannot be made to apply to an alienation of 
tho spiritual rights and duties tha fulfilment of 
which is tho primary function of a shebait. To 
apply such a rule to the spiritual duties of a she- 
bait would be to contravene a fundamental princi- 
ple of the Hindu Law, and to violate tho religious 
instincts of all orthodox Hindus. In the nature 
of things there can be no necessity for a voluntary 
transfer of the spiritual duties of a shebait and the 
docTine that a shebait at his own will and pleasure 
is at liberty to alter the line of shebaits on the 
•Sround that to do so will be “for the benefit of the 
deity,” otfends against the Common Law of India, 
and is in coufilot with tho uniform rulings of the 
Judicial Committee of the Privy Council ; 27 Mad. 
43.j, Ref.', 6 Bom. 298, Diss. {Page, J.). Nagendua 
mTH V. RABINDBA NATH. 94 I C. 212 = 

53 Cal. 132=30 C.W N. 389= 
A. I. R. 1920 Cal. 436. 

The office of shebait is inalienable either by 

sale or by gift. {Greaves and Chakravarty, JJ.), 
SBIPAT OHATTEBJEE V. KUDIBAil BANBBJEE. 

82 I.G. 840=41 C.L.J. 22= A. I. R. 1925 Cal. 442. 
— Religious endowment— Worship. 

Where a family has a right of worship with 

some emoluments attached to it, the Court may 
assign certain days for facility of worship and for 
the purpose of enabling such party to receive ofier* 

■ ings offered: A.I.R. 1925 P.C. 139 and A.I.R. 
1923 All. 425, Rel. on. [Maker jee and Bennet, JJ.). 
‘GosWAMISAD.ANAND y. GOSWAMI indbaNand. 

123 I.C. 763=A.I.R. 1930 All. 383- 


Compromise to perform puja by rotation — 

Idol cann^ be moved. 

Where there are more than one shebait and it is 
-compromised to worship and perform Puja by each 
■of them in turn, it is not admissible to move the 
idol from place to place according to the con- 
venience of oo-shebaits but it should be kept in a 
place whore it can be conveniently worshipped in 
turn by parties. [Suhratvardy and Jack, JJ.). 
SIBISH CHANDEA V. DEBENDRA NATH. 

50 C.L.J. 333= A.I.R. 1929 Cal. 828. 

Civil P. C.. 0. 1, R. 9— Deity installed in 

family dwelling house by ancestors of patties — 
Suit for adjusting rights of worship is maintain- 
able, though deity be unrepresented (Deity’s pro- 
perty being not likely to be affected) and female 
members of family be not joined : A.I.R. 1925 
P. C. ISO, Dist. (Mukerji and Garlick, JJ.), Upen- 
DBA Nath Ghose v. Baikuntha Nath ghose. 

119 I.C. 801=33 C. W. N. 96= 
A.I.R. 1929 Cal. 237. 
Right of worship at a temple is not an unres- 
tricted right — There is distinction between temple 


and inner sanctuary. 

A right of worship at a temple is not an absolute- 
ly unrestricted right. It must be subject to reason- 
able regulations for preventing overcrowding, etc. 
There is a distinction between the temple and the 
inner sanctuary. Every Hindu has ordinarily a 
right to enter a Hindu temple and obtain sight of 
the idol and perform his act of worship from a dis- 
■tanoe in the main body of the temple without any 
nayment of fees. In the case of tho inner sanc- 
tuarv or the Holy of tho Holies the access is not 
equally free and is regulated by special rules for 
the epeeial tight to enter and 
'therein. {Fawceii and Madgavkar, JJ.). SHANKAR 
LAB U. DAKHOB temple committee. 

94 I C. 47 = 28 Bom. L. R- 309— 
A.I.R. 1926 Bom. 179. 


HINDU LiW — Religious endowment — MUoel- 
. laoeous. 

—Turn of worship— Custom exoluding sonless 

widow from inheritance of such turn is valid— 
Custom applies whether share was acquired by In- 
heritance, testamentary device or transfer inter 
vivos. 

A turn of worship, in respect of alienation or 
heritabiliby, may be subject to the operation of 
valid customs: 42 Cal. 455, Foil. (Mookerjee and 
Chaudhuri, JJ.). Radharani D.\S[ v. Dayal- 
CHAND. 62 I. C. 222 = 33 C L.J. 141 = 

A. I. R. 1921 Cal. 78S 
— Religious endowment— Uiscellaneous. 

— Jeerna” and “ Sarvanga Vykalyam", 
meaning of — Renovation^When allowed. 

The word “jeerna” means not “reduced to 
ruins” but dilapidated; and the expression “Sar- 
yanga Vykalyara” means not partial but general 
dilapidation. And where it is found that a temple 
is in a state of disrepair and decrepitude and dila* 
pid.ation in many respects, it is a fit one for oom- 
pl .'te renovation because the essence of a b uildiog 
is its structual oiherenos and consistency and a 
building must be said to have attained the condi- 
tion of “jeerna” when time has seriously im- 
paired such ooherenoe and oonsistenoy. [Wallace 
and Srinivasa Ayyangar, JJ.). PANCHAPAGESA 
GDRUKKAL V. SEVOQAM CHETTKR. 112 I.C. 65= 

A.I.R. 1929 Had. 118. 

" Religious endowments are not held in trust in 
tfs technical sense. 

Act 2 of 1882 which excluded Hindu religious 
endowments from the operation and scope of the 
Act, thereby predicates that Hindu endowment) 
are not held in trust in its technical sense. (Sert 
and Niamatullah, JJ.). RangachARYA v GURD 
Revtb Raman acharyab. 114 I.C. 334= 

1929 A. L.J. 229= A.I.R. 1928 All. 689. 

— 3uvt for declaration of right to hold office- 
involving right to worship and receive emoluments 
is maintainable: 9 M.L.J. 355, Disf. ; 5 Mad. 313 
and 2 Mad. 62 (P.C,), Rel. on. [Eumaraswami 
Saslri, J.). ANNA RANQACHARIAB v. V. PABTHA- 
SABATHY IYENGAR. 98 I.C. 229 = 

A.I.R. 1927 Had. 131. 

-gqtfais Trustees or their incomes are not 

subject to Ulthurai trustees though idol is interested 
in their due performance. 

The Katlais are independent institutions and the 
other trustees are not subject to control of the 
Ulthurai trustees, the common bond between them 
all being that they are supposed to exist for the 
glorification of the Deity, (Thya^rajaswami) either 
directly, by service rendered within the temple or 
indirectly, by charities carried on outside the 
temple in the name of the Deity. The income of 
the various Katlais does not belong to Thiyagaraja- 
swami (the idol) and cannot be mixed up 
and utilised for all the purposes of the temple 
indiscriminately though the idol is interested in 
the proper performance of the distinct duties attach- 
ed to each Katlai. These trusts are somewhat 
analogous to temple services inams. In the present 
case *the surplus income of Annadana Katlai 
cannot be utilised for the repairs or other expenses 
in conneotion with the temple. In framing the 
scheme for a temple having several Katlais some of 
which have borrowed heavily in the past it is very 
necessary that the sohemo should contain stringent 
prohibitions against the borrowing or lending of 
money by the trustees from or to the trust funds or 
from one Katlai to another Katlai: 17 Mad. 199, 
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HINDU LAV — Religioas endovmeni — HIsoel 
laneooB. 

Appr. (Spencer and Bamesam, JJ.), Gyana SAU- 
®ANDA PANDABA SANNADHI t>. VAITHILINGA 
UODALIAE. 74 I.C. 113=18 M,L.W. 247= 

A. I. R. 1924 Had. 168. 
—-^-Conatrueticns on wahf propertySuit by some 
■members of public for demolition. 

Where the defendants had raised some con* 
-straotioQB which interfered with the exercise of 
certain rights to wbioh the public wore entitled, 
Beld, that a suit, by persons who were members 
of the public adected and some of whom wore also 
trustees of the toahf to which the rights mentioned 
-referred, for the demolition of the constructions 
•should be decreed. (Daniels and Neave, JJ.). Mt. 
POTLI KDNWAB V. PT. JANKI DAS. 81 I.C. 294= 
46 All. 813=22 A.L.J. 747 = 3 L.R.A. CIy. 603= 

A.I.R. 1924 All. 890. 
- Temple on communal site from funds colleot- 
■ed from community is public temple. (Kotval and 
Prideaux, A.J.Cs.). Ambadas v. Kashibai. 

71 I.C. 979= A.I.R. 1923 Nag. 27. 

Repairs of Mahant's house should be made out 

of endowment funds. 

The dwelling house of the Mahant is part and 
^aioel of the endowment and must be maintained 
in a suitable condition so as to be proper resi- 
dence for the spiritual head of the religious 
'foundation. So long as the Mahant remains in 
■ofBoe, he must be treated with the diguity which 
belongs to the holder of the office : 17 I, C. 969, 
Foil. {Hookerjee, Ag. J. and Fletcher, J.). KUUDD 

Ban V. Tbipuba chabun. 60 I.C. 464= 

33 0. L. J. 188= A.I.R. 1921 Oal. 763. 

— ■ “During the lifetime of his guru a chela who 
•is of age may be a member of the Punch. (Richard- 
■^on and Shamsul Huda, JJ.). ^btick 

€handba u, Gossain Rtjdrananda gib. 

66 I.C. 894=28 C.W.N. 908 = A.I.R. 1921 Cal. 482. 

Suit for declaration of right for joint posses- 

■ston by an heir of founder against another in 

possesston^-No prayer fcrr scheme— Suit is maintain- 
able. 

The fact that the persona entifjed to the office 
■0 the trustee may not be able to work harmoni- 
•ously together is not a ground for dismissing a 
suit by one of the heirs of the founder fora 
■ueolaration of his right to share in the management 
it possession of the trust properties 
with the heir who is in present possession and 
management.^ If it is found that a scheme of 
management is necessary in the interests of the 
institacion, such a scheme may be settled either 
themselves or by resort to the Court, 
of such a scheme the plaintiff is 
entitled to the rights of the joint management and 
■possesaion claimed in the plaint. (Wallis, C. J. 
•ar^ Seshagtrt Aiyar, J.). MEENAKSHI AOHI v. 
•SOMASUNDBAM PillAI. 59 J. Q. 464= 

t» ..... .J* 208= A.I.R. 1921 Mad. 388. 

Reli glong office —Arohak. 

~ 'Arehak appointed by shebait is not entitled to 
‘be wntintied t» o^ce as of right. 

not be overlooked that the pujari or 
ahebait ; he is appointed by the 
r*r purohit to oonduot the worship : but 
does not transfer the rights and obligations of 
Jho 8h^%t to Hiepurohit, and he is not entitled to 

^ wntinuedasa matt^ofright in faia office as 
(tfoofteryse and Ohotsner, JJ.). Ananda 
< 3HAl?pBA OHAKBABABTI «. BROJA LAL SINOHA 

- ^ ^4jI.C. 798=36 C.L.J. 386=80 Cal. 292= 

' ' ' 1 . 1. R. 1933 Old IM. 


HINDU LAW—Rellglona office — Priest. 

—Religioas office— Birt Jajmanl. 

^ Pragwals—Defendant can be restrained by 

injunction from using same kind of flag as plain* 
tiff and diverting pilgrims going to plaintiff. (Pig^ 
gott and Kanhaiya Lai, JJ.). BENI Madho v, 
Hiba LAL. 99 I.C. 873=43 All. 20= 

A.I.R. 1921 All. 316. 
— —Daughters are entitled to the Birt Jajmani of 
their deceased father aud to succeed to any posi- 
tion of the same by virtue of a will left by the 
father: 39 All. 196 and 15 C.L.J. 376, Ref. (Tud- 
bail and Kanhaiya Lai. JJ.). LOKYA p. SULLI. 

43 All. 3S=A I.R. 1921 All. 286. 
. — so-called right on the part of a Purohlt to 
Birt is, in law, no right at ail and does not amount 
to “property” for the purposes of S. 42, but it is a 
mete spes successionis or contingent right, which is 
dependent for its existence on the pleasure of the 
Jajmans. (Martineau, J.). BiSHiN Datt p. Kbi- 
SHEN DOTTA. 67 I.C. 439=3 L.L.J. 414= 

A.I.R. 1921 Lah. 138. 
Religious office— Birt tfahabrahmani. 

'Is heritable, partible immovable property. 
Under Hindu Law Brit Mahabrahmani (the right 
to receive offerings from jajmans) is considered as 
immovable property and therefore heritable and 
partible : 1 0 D. 2 ; 5 0 0. 255, Diet.', 11 0. 0. 212 
and 23 O.C. 252, Diss. /row; 8 0. C. 839; A.I.R. 1924 
Oudh 252; A. I. R. 1923 All. 350; A. I. R. igai All 

i? »■ Bom- 

209, Foil.-, A. I. R. 1921 All. 316; 20 0, C. 266, Bef. 
(Bi%sra and Rasa, JJ.). Gaya Din v. GUB Dm. 

116 I.C. 87=6 0. V N. 249= 

n-iMi « « . A.I.R. 1929 Oudh 287, 

— Religious office— Contract. 

contract for the division of money of 
articles received as charity by Maha Brahmins can 
be enforced only between the immediate parties to 

265. Dist. (Lindsay, J.CX 
MAHESB PbasAD V. BhabATH. 59 I.C. 677= 

—Religioas office— Injunction. 

; Defendant prohibiting plaintiff from offioiat- 

ing as the family priest of a certain caste— Suit for 
iQjutiotiou lies — Bat pi Mutifi's aoqaieeoenoe is bac 
to granting of relief ; 36 Bom. 94, Foil.; 3 Bom. 232. 
Ref, to. (Aiaeleod, C. J. and Fawcett, J.). Gibja- 
SHANKAR DAJI p. MaBLIDHAB NABAIN 

234=A.I.R. 192l'Bom. 209 
—Religious office— Halutenauce. 

patlam. South Canara— Junior 
members are not entitled to maintenance out ofnai- 
tam properties. *' 

Thepaffowof Kulurbiiu in South Canara is a 
religious office. By custom the villagers have to 
appoint to the office a member of the Aliyasan- 
thana family to which the last pattam holder iS- 

absence of a member 
^ a stranger can be appointed to the 
office. No junior member of the familv of 
paffam holder has a right to olaL mliL.l 
out of the income of the property. (SadosSp* 
Atfyar and Spencer. JJ.). M. Nagaraja « 5^?. 
BAJU KARNATHAYA BbLLALA. fiv I fl M- 

45 Had. 62=14 M.L W 

1921 M.W.H. 626=A.I.R. 1922 2^= 

—Reli gious office— Pplest. W-W. 310. 
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HINDU LAW— Religious office— PuJaFees. 

footiug in the matter of dismissal. As to whether 
a priest, of whatever class he may be, is competent 
to perform the ceremonies and whether he is fault- 
less or not must rest entirely upon the conscience 
faith and judgment of the jajman, and a Court of 
Justice will be incompetent to deal with such a 
question. He may be guided by his sentiments of 
good and evil, orevenby caprice and superstitions ; 

12 C.L.J. 74; 13C.L J. 449; 20 All. 231: 26 il.L.J. 

482; (1850) S.D.A. 296; (1852) 8.D.A. 398; 

(1857) S. D. A. 362; 14 C. W. N. 1037 and 

13 C L.J. 419. Foil,-, (1818) 2 Select Rep. S.D.A. 332, 
Seld overruled. 

So far as the Provinces of Bihar and Orissa are 
concerned, it is well settled that a jajman has a 
right to appoint any priest he chooses to perform 
the religious ceremonies and to dismiss any priest 
who formerly used to perform the ceremonies 
whether appointed by himself or by the former 
generations, that is hereditary priest ; and this is 
in accordance with the correct interpretation of the 
texts on the subject. {Courlney-Terrell, C. J. and 
Jwala Prasad, J.). DiNANATH JHAu. GANESH- 
DDTT Jha. 116 I.C. 513=10 P.L.T. 147= 

8 Pat. 677=A.I.R. 1929 Pat. 103. 
— RellglouB office- Pujarees. 

Suspension of Pujari by UmpU committee 

must be through trustee. 

It is well settled that if the temple committee 
wants to control the servants of the temple such a-* 
pujaris it can act only through the trustee and not 
directly, and therefore an order of suspension 
of some of the pujaris passed by a member of 
the temple committee is illegal and invalid : 
85 Mad. 631 ; 22 Mad. 361 ; and 89 Mad. 700, Rel. 
on. {Waller and Madhavan Na\r, JJ.). Pebia 
MANI'YAN V. PERIA PAYYAN, 

110 LG. 702= A. L R* 1928 Mad. 854. 

A pujari of a Thakur cannot claim the right 

ot&shebait. He is only a servant appointed by a 
^hAbait for the performance of the ceremonies. 
{Greaves and Chakravarty, JJ.). Sbipat OH at- 
TEEJEE*. KHODIBAM BANEEJEE^^^ ^ 

A.I.R. 1925 Cal. 442. 

Public temple in Madras— Sudras may be 

Pujarees. {Sir John 

GOUNDAN 0. SUBBAMANIA A^AB. 81 I. a 518- 

•4Q w T. W 253=33 M. L* T. 466 = 22 A L J* 169 — 
19 M.L.W. 253^^0 ^ ^ ^ ^ ^ p 

29 C.W.N. 112= A. I. R. 1924 P-C. 44 (P.C.). 
Pujaree can be a Mahomedan if usage per- 

'^r^nnaiderine the question whether a non- 
H „da can ^fficUte as "priest in a Hindu temple 
whathastobe looked at is what has been the 
usage in the past, 

Held tbe Mahomedan Mall who was also one of 
tbf pujarees was entitled to continue his right 
bv custom. The rights of receiving 

oflerings and performing the duties of 
wi; were very simple were connected and the 

?nhomedan pujari \waa „ 

{Stuart. J.). baba V. SUKKHA.^ ^ 

3Y7?=Yi.K. m? "’iv 81. 


HINDU LAW— ReBidence — Right of. 

Nature of— Transferability, condifions of. 

The right to receive remnneration or fees for 
the performance of certain services as a parsai is- 
not " a mere possibility " and can be the subject 
of transfer : 39 All. 196, Appr. ; 43 Cal. 28, Ref. 

It is transferable beyond tbe lifetime of tbe 
transferor when the transferee, besides being a 
relation aud a possible heir, is a bolder of a share 
in the parsaipan in his own right and has his own> 
turn by rotation of enjoying the remuneration : 

6 Bom. 298, Rel. on ; 5 N.L.R. 15, Dist. (Kinkhede, 
A.J.C.). K.\LUBAM V. NAGXJLAti. 115 I.C. 170= 

A.I.R. 1929 Nag. 81, 

— Residence — Alienation. 

Alienation by husband — Afainfenance not' 

charged on property — Widow cannot resist purchaser's 
claim. 

All the right which the wife has during her hus- 
band’s lifetime is matter of a personal obligation 
arising from the very existence of the relation and- 
quite independent of the possession by tbe husband- 
of any property, ancestral, or self-acquired. There- 
fore the wife cannot resist the claim of the pur- 
chaser of a house based on a sale-deed executed by 
her husband during his lifetime on the ground of 
the right of residence unless a charge has been- 
created on it in her favour; 17 Bom. 398. Ref. {Shah 
and Crump, JJ.). Mt. GanGABAI v.Mt. JANKIBAI^ 

59 I.C. 583=45 Bom. 337 = 
A. I. R. 1921 Bom. 380. 

— Residence— Charge. 

— Residence or maintenance not charged on pro- 
perty — Creditor's claims not affected. 

A widow’s claim for maintenance or residence is- 
not a charge on the family property unless it is 
fixed thereon by a decree, etc., and it cannot be en- 
forced against a creditor who has lent money for- 
family necessities. There is no distinction between 
the position of a mother and that of other women- 
under Hindu Law in this respect. {Shadi Lai, C.J. 
and Bhide, J.). Mt. Tara Devi t>. Sabup Na- 

BAIN 114 I 0. 707=10 Lah. 706= 

30 P.L.R. 90= A.I.R. 1930 Lah. 117. 

Right of maintenance or residence is not a 

charge on property — Lawful dc6fs iakeprecederice. 

Tbe right of a Hindu widow to residence in tne- 
aocesttal dwelling house, as well as to mainten- 
ance out of the family property, or the self-acquire^ 
property of her husband, is not a charge on such, 
property, and. as a general rule, takes no prece- 
dence over debU contracted by the 
ordinary way of business or living ; 36 P.R. 
and A J.R- 1926 I^h 167, Foil 

Mt pare ATI V. WlRUMAL HA\TJLI RAM* 

MT. PAEBATI ^ ^ 118 = i.I.R. 192T Lah. 883. 

—Residence — Right ol. 

.Widow's right of residence charged on pro^rty 

—Sale by son— Acquiescence by widow— Purchaser 

”°A Hindu widow had deliberately been living: 
away from her son’s bouse for five years. She 

knew of the mortgage by her son “ 

to sell tbe house to purchasers, and yet she delibe 
ratelv abstained from sending any notlw to the 
pureWers warning them not to pnrehase 
and that it was subject to her right of 
Seld, that the law did not compel the 
to submit to the charge of resident m 

IQ Bom L.R. 1075; 9 Bom. L. R. 382; 7 Bom. 282 ,. 
I 3 Bom'. 101 and 2 Bom. 494. Rel. on. 

J.). gotibam Nana Nbvadb p. 
kIvtalohand. 123 1.0. I 7 . 
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HINDU LAW-Realdenoe-Right of. 

— . Sale of family house for no tmcessily — Widow's 
right of residence not affected. 

A Hiodu widow is in the absence of any special 
circumstances entitled to reside in the family 
dwelling'housc in which she lived with her bus- 
band, aod further if the family dwelling-house is 
sold by the surviving co-parcener or co-parooners 
without necessity, her right is not affected by such 
sale. But if the sale is for a family necessity, she 
is liable to be evicted. {Broadway and Hilton, JJ.), 
BcDH Singh y. JIt. Sahib Debi. 120 I.c. 788= 

A I R. 1930 Lah- 288. 

The right of residence is a right to a provi. 

sion for residence and is included in the general 
right of maintenance, 4 S. L. R. 278, Foil. 
(Rufchand, A.J.C,). Rambhabai v. DOONGERSI 
NAGJI. 116 I.c. 105=A.I.R. 1929 Sind 102. 

' Bight of residence in ancestral house is inde- 
feasible. 

It a Hindu widow is living in the ancestral 
family house, then any transfer or purchase of the 
same will be subject to that right. But when she 
is living in the family dwelling house, which is 
not ancestral, she has a right of residence in it un- 
less the property is transferred for family neces- 
sity. {Addison, /.). BfiLi Ram v. Prbm Kuar. 

100 I.c, 504= A. I. R. 1927 Lah. 218 . 

Bight of residence given under husband's will 

—Different from right under Hindu Law. 

Where the Will by a Hindu testator provided- 
“My elder wife shall have the right of residence 
for the term of her natural life in the three storeyed 
portion of my house in, Mukherji’s Street,” 

Held, that the gift to the widow was for her 
life and the title of the widow was to occupy the 
whole of tho three-storeyed portion of the house 
and that no questiorj arose as to any other right of 
widow to have a residence provided for her under 
the general Hindu Law. {Viscount Haldane.) 
annada Prasad Das w. Ambika Prashad Das 
97 I.C. 761 = 53 Cal. 948=53 I A. 201 = 
4IO.L.J. 60=1926 M.W.N. 689=24 M L.W.448= 

28 Boro. L.R. 1399 = 31 C.W.N. 150= 
A.I.R. 1926 P.C. 96=51 M.L.J. 786 (P.C.). 

■ Is included in the right to maintenance. 

The right of residence of a Hindu widow is a 
Tight to a provision for residence and is included 
in the general right of maintenance. Like the 

right of maintenanoe it is an equitable and not a 

legal right. A Hindu widow is not entitled to 
mintenanoe plus residence: 4 S.L.R, 278. 2 ?"oH. 
(Rtncoid, J.C. andLobo, A.J.C.). Kewalmal i>. 

93 I.c. 358= A.I.R. 1926 Sind 135. 

^“—Concubine’s ri^ftd of residence in paramour's 

* 

The concubine has no right to reside in her 
paramour's house if during the latter’s lifetime 
could not have occupied the whole of his 
house. It cannot be said that her right of main- 
tenance corresponds to tho full value of the house 

229. Foil {Batten 
LaI/A Behari lal V, mt. achraj Run- 

68 IC. 394=1. I.R. 1923 Nag, 52. 

— . -Bight given in a particular house-When rest- 
oMfe can be provided for elsetohere. 

Where a Hindu widow was owner of a family 
fwellinfl-bouse subject to a right of residence of 

law, and disputes arose between 

themotherrin-Iaw should beallowed 
. In the same family bpuse, aUjiougb aa- 
belonging to the family was available , 

D. D. VOL. III-95 & 96 


HINDU LAW — Rovepsioner — Decree for or 
against. 

for her residence but liberty was given to the 
widow to apply again, so that in future, if tho 
family disagreements became so acute that it really 
would not be desirable that the widow and her 
mother-in-law should be living under the same 
roof, it should be possible for the widow to oozne 
to the Court and ask that residence should be pro- 
vided for her mother-in-law elsewhere. The order 
was rather unusual but one Nvarranted by the cir- 
cumstances of the case, {ifacleod, C.J. and Shah, 
J ). Lakshiuibai Naratan Rango W. Narbada- 
BAI Rango. 24 Bom. L.R. 235= 

^ . A. I. R. 1922 Bom. 28. 

— Residence— Widow. 

— — Failure of widow to reside with her husband's 
relatives — No forfeiture of her rights. 

A Hindu widow is not bound to reside with the 
relatives of her husband. The relatives of her 
husband have no right to compel her to live with 
them and she does not forfeit her tight to property 
or maintenance merely on account of her going and 
residing with her family or leaving her husband’s 
residence from any other cause than unchaste or 
improper purposes. 12 Bom. L.R. 288 (P.O.), Foil. 
{Wallace and Thiruvenkatachariar, JJ.). Srini- 
vasa AYTAB V. LAKSBMI AMMAL. 108 I.c, 712 = 
28 H.L.W. 328=A.I.R. 1928 Had. 216= 

S4 M.L.J. 530. 

^ •When a family house is sold for debts bind- 

ing on family, a widow of a co parcener cannot 
olaim right of residence therein. 12 Mad 
260 (P.B.), J’ofL {Venkatasubba Bao, J.). Bala- 
SDNDABA V. KANNIAPPA. 1071.0 132= 

39 M-L.T. 443= A.I.R. 1927 Mad. 1163 
•*— — Debts by husband for family purposes— Sale 
of family house for suoh debts— Widow can be 
evicted from possession thereof. {Le Bossignol and 
MarUneau, JJ.). MT. LAKHO v. Lachman Das 

^ 94I.C. 181=A.I.R. 1926 Lah. 241 

— Beyeraloner. 

Consent to alienation. 

See Hindu Law— Alienation— Widow 
—Consent of Rbvbbsioner. 

Decpee for or against. 

Estoppel. 

See Hindu law— Alienation— Widow 
—Consent of Bbvbbsionbb. 

Proof of title. 

Remote reversioner. 

Representation. 

Right of. 

Suit by. 

—Reversioner-Consent to alienation. 

See Hindu Law— alienation — Widow- 
Consent to Alienation. 

—Reversioner— Decree for or against. 

- -Smf jo contest widow's alienation— Decree 
tlmexn, binds whoU reversion~~But saifs to cont^t 

other alienations not barred. •'vruost, 

rr.lt that a suit for deolaration by a 

reversiouet to contest an alienation made by a 

bibau ^ representative suit on 

behalf of all the reversioners and a decree fairlv 

and properly obtained against the raversioneHn 

such a suit binds not only him but the whole bodv 
0 reversioners on the one hand and the alienee or 
his representatives on the other A I r 
P’C. 2;9and A.LR. 1925 Lah Sgi 
snob decree does not bar suits bv 

YMnet ot^hot alienees and in respect of“ther 3 
tiona of the property althouirh o®aer por- 
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HINDU LAW — Beversioner — Deoree for or 
against. 

previous judgment. [Harrison and TekChand, JJ ) 

Thakar Singh v. Uttamkaur. 118 I.C «9 = 

30P.L.R. 328=10 Lah. 613= 
A.I.R. 1929 Lah. 295. 

Decree in favour of reversior^r— Enures for 

benefit of ‘even a reversioner not born at date of 
decree. 

A decree in a suit for a declaration that certain 
mortgagd-decds and previous decrees obtained by a 
person shall not affect the plaintiff’s reversionary 
rights does enure for all reversioners who may be 
entitled to succession when the succession opens 
out whether they wore or were not in existence at 
the time the decree was obtained irrespective of 
the decree being eK parte. A.I.R. 1915 P.C. 124; 
A.I.R. 1916 P.C. 117; A.I.R. 1922 All. 301 (F. B.) 
and 41 JIad. 659. Foil. (Dalip Singh, C.J. and 
Zafar Ali, J.). Narain Das v. Waryam Singh. 

Ill I.C. 139=10 L.L.J. 378= 
A.I.R. 1928 Lah. 545. 

Although a reversioner can plead that 

another reversioner who brought a previous suit 
did not represent him because he did not contest 
the suit bona fide, such a plea is not open to an 
alienee. 33M.L.J. 471; A.I.R. 1922 All. 301 (P.B.); 
A.I.R. 1922 All. 342 ; A.I.R. 1917 P.C. 196 and 
84 P.R. 1898, Dist. [Dalip Singh, C.J. and Zafar 
Ali, J.). narain Das v. waryam Singh. 

Ill I.C. 139=10 L.L.J 378= 
A.I.R. 1928 Lah. 545. 

A decree in a declaratory suit by a presximp* 

tive reversioner impeaching in the widow’s life- 
time an alienation by her is conclusive of actual 
reversioner’s rights. But the applicability of 
the principles is less obviously just, where it 
operates to bind the ultimate reversioner by the 
result of a suit in which the plaintiff reversioner 
had failed. [Lord Blanesburgh.) KESHO PRASAD 

Singh n. Sheo pargash Ojha. 82 I.C. 962= 
46 All. 831 = 51 I.A. 381=23 A.L.J. 168= 
27 Bom. L.R. 130=40 C.L. J. 461 = 
21 M.L.W. 296=6 L.R.P.C. 1= 
29 C.W.N. 606=A.I.R. 1924 P.C. 247 = 

47 H.L J. 624 (P C.). 

Decree against next reversioner binds remote 

reversioners. 

On the death ofJ’, ■widow of Z, B, daughter of 
E, succeeded to his property and sued successfully 
next reversioners S and C for a declaration of her 
title. The present plaintiffs who were remoter 
relations sued B, S and C lor possession OIK’S pro- 
perty alleging that 5 and C did not plead in the 

previous suit a custom debarring daughters, from 

succeeding to their father. 

Held, that the suit was not maintainable. 
[if ears, C.J. and Gokul Prasad, J.}. BIND Baha- 
dur SINGH V. MT. RITUBAJI SINGH. 

° 68 I. C. 776 = 20 A.L.J. 702= 

A.I.R. 1922 All. 420. 
^Decree against immediate reversioner is bind- 

ina on actual reversioner. 

Where a Hindu widow mortgaged the properties 
of her husband, and on her death the daughter, 
the immediate reversioner, contested the mortgnge 
suit on facts, questioning the mortgage for want of 
legal necessity, and a decree was passed in favour 
of the mortgagee, held in suit by the actual rever- 
sioners, in which substantially the same issues 
were raised, that the suit was barred by S. 11. The 
principle of judicata is applied rightly so as to 
bind reversioners by decisions in litigations, fairly 
dnd honestly conducted » whether giTen> tor or 


HINDU LAW— ReYersionep— Proof of title. 

against Hindu females who represented the estate. 
[ifookerjeeand Buckland, JJ.). Pramatha NATH 
Bose v. Bhuban Mohan Bose. 64 I.C. 980= 
49 Cal. 45= 33 C.L. J. 421 =25 C.W.N. 585= 

A.I.R. 1922 Cal. 321. 

Declaratory decree against widow’s alienation 

obtained by one reversioner does not operate as 
res judicata in favour of another reversioner 
subsequently suing for possession. 

No reversioner can be held to derive his title 
from another reversioner. He derives his title 
from the last full owner, the title in question 
being the title to the estate. 22 All 33 (F B.) and 
10 Cal. 324 (P.C.). Foll.\ 38 Mad. 406 (P.C.). Dist. 
[Bafique and Stuart, JJ.). Darbari LAL v. 
GoviND Ram. 63 I. C. 524=43 All. 558 = 

19 A. L. J. 514=A.I.R. 1921 All. 237. 
— Reyersioaep — Proof of title. 

Onus of proving that property belongs to last 

male-holder is on reversioner. 

The onus of proving that the property claimed 
by the reversioners was the property of the last 
male-holder is heavily upon the plaintiffs. There 
is no presumption that any property in the pos* 
session of a Hindu widow or Hindu female was 
the property either of her husband or of any male 
ancestor. 26 Cal. 871 (P.G.) and 83 M.L.J. 655, 
Foil. [Ananthakrishna Ayyar, J.). VENKATA- 
RAMAYYA V. VENKATAPPAYA. 122 I.C. 853= 
1929 H.W.N 664= A.I R. 1930 Had. 337. 

It is incumbent on a plaintiff suing as the 

reversionary heir of a Hindu proprietor who died 
leaving a widow, to show that the property claimed 
in the suit and found in her possession was vested 
in the husband. [Ananthakrishna Ayyar, J.). 
CHINNA VENKATAIAH V. VENKATANNA. 

1201. C. 573 (Had.). 

Absence of nearer reversioners to be proved. 

A person claiming as nearest reversioner to a de- 
ceased person must establish that there was no 
intermediate heir in existence with a better claim 
to succeed to the property of the deceased than be 
asserts. A. I. R. 1921 Oudh 104 ; 21 I. 0. 274 ; 
1 O.L.J. 447 ; 2 O.L.J. 246, KoH.; 16 O.C. 864 and 
23 All. 72 (P.O.), Bef. [Misra and Nanavutly, JJ.). 
Sarfaraz Khan v. Mt. Rajana. 

112 I. C. 834=4 Luck. 39 = 6 0 W.N. 1285= 

A. I- R. 1929 Oudh 129. 

Absence of nearer reversioners to be proved , 

It is incumbent upon a person claiming as a 
reversioner not only to establish particular relation- 
ship with the last male owner set up by bim but 
also to give some evidence showing prima/octs that 
there are no nearer heirs. 15 0. C. 364 ; 
A I.R. 1921 Oudh 104 ; A.I.R. 1927 All. 767 and 
40 Mad. 654, Foil. [Srivastava, J.). GANGA DAS w. 
KASHI Ram. 112 I.C. 147=5 O.W.N. 932. 

Bemote reversioner — Suif by — His right of suit 

must be proved— When a remote reversioner can sue 
for rights of reversion. 

A declaratory suit must be brought by the pm- 
sumptive reversionary heir, that is to say, by uie 
person who would succeed if the widow were to die 
at that moment, and such a suit may be brought by 
a more distant reversioner if those nearer in ^suc- 
cession are in collusion with the widow, or have 

precluded themselves from interfering. This rule 
is not inapplicable to the case where a nearer 
female heir intervenes provided that she would be 
the heir to the estate if the widow were ^ 
that moment. 6 Cal. 764 (P.C.), Expl. ; h\xt it can 
be conceded that even without any express proof 
of refusal, oonourrenoo or collusion on the part of 
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^INDU LAW— ReTersioner— Proof of title. 


*tbe female there xnaj be speoial oiroometanoes in 
\trbioh a Court may exeroiee its disoretionand grant 
the declaratory relief to a remoter heir. In such a 
■case the Court must ezeroise a judicial discretion in 
determining whether the remote reversioner is en- 
'titled to sue, and would probably require the nearer 
reversioner to be made a party to the suit. 

Where in a suit by a remote reversioner for a 
‘declaration that a will set up by a widow, under 
which she claimed absolute estate, was not genuine, 
the next presumptive reversioner who was minor 
daughter of the deceased and was living with the 
widow was not impleaded and the will was found 
not genuine, 

Held, that as the will imperilled the interest of 
'the daughter also, the declaration that the will 
was not genuine should be granted. {Sulaiman and 
■Eendall, JJ.). Mt. Deoki v. Jwala Prasad. 

113 I. 0. 737=50 All. 678^26 A.L.J. 449= 

A. I.R. 1928 All. 216. 

Reversioner need not prove that the land was 

■<snceitral^A\l he should prove is that he is next heir. 

^ In a suit by the next heir to set aside an aliena- 
'tion by a female holder who has the customary 
’ life-interest in the estate, it is not ordinarily neces* 
«ary for the plaintiff to aver or to prove that the 
land was ancestral. .All that he has to prove, in 
order to establish his locus standi to maintain 
such a suit, is that he is the next heir to the 
estate ; in other words, that if the female holder, 
‘the alienor, had not existed, he would have inherit- 
•ed the property. He would, under the oiroum- 
etanoes, be entitled to sue to set aside an aliena* 
tion even of land which is the self-acquired pto- 
jerty of last male owner and, therefore, it is not 
•flBcessary for the success of the euib that such 
property should have been held by the common 
ancestor of the plaintiff and last male owner 
'(wa* Lai, /.). MT. Janlav v. Ahmad. 

106 I.C. 817=A.I.R. 1928 Lah. 221. 


- — -^Absence of nearer heirs to be proved. 

It is incumbent on a plaintiff seeking to suooee 
to property as a reversioner to establish affirms 
'tivelythepartioular relationship which he put 
c forward. He is also bound to satisfy the Court ths 
to the best of his knowledge there are no neare 
•theirs and for this purpose he can rely on the state 
ment of witnesses called for defence. He oanno 
“be expected ito do anything more. It U for those 
•who olaim that their kinship is nearer than tha 

40 /r® relationship 

(inndsay and Sulaiman, JJ.) 
iJAVITBI V. GBNDAN StNGH. 102 I.c! 167= 

49 All. 779= 23 A.L.J.* 800= 

Di • A.I.R. 1927 All. 761 

PjAwtiff to prove he %s nearest reversioner. 

^ Where plaintiff claims certain relief as the neares 

firm!.?®® “®atost reversioner. It is no 

sufficient to rely upon the statements in the plain 

4 iO^rgenven. J.) 

1. hBSHAMMA V. Y. VENKATA RBDDI. 

. Y » . * 800=38 M, L. T. 43 = 

^ 1927 Mad. 1149=52 M.L.J. 135 

~ -Common ancestor must be proved by a rever 

” oollateral heir. 6 Cal. 696 

■'SHAiSABlaAQ A. J. C.) 

OHANKAB BAO «. mpUBANG. 92 I.C. 646= 

-i- - . I 22= A, I. R. 1927 Nag. 65, 

•^heir '5 ® reversiSian 

’ J.® toSBSot to property lately in 

UossesWon of a wldoyy the plea of alquiesoenM bj 


HINDU LAW — RereFSloner — Remote mtof* 
Blonep. 

inaction on the part of the plaintiff is set up, it 
must be very clearly made out. {Kinkhede, A.J.C.)^ 
Nabayan t). Mt. Tulshi. 80 I.C. 607= 

A.I.R. 1925 Nag. 104. 

^ -Suit for declaration that alleged adoption is 

invalid~‘Burden of proving validity of adoption lies 
on defendant. 

There is no difference between a case where a 
reversioner can only sue for a declaration and one 
where he seeks to enforce his tight to possession. 
There is no doubt that if a plaintiff is entitled to 
olaim immediate possession and asks for it, it 
would lie on those setting up an adoption in 
defence to prove it: and in a suit for declaration by 
plaintiff that adoption is invalid once the plaintiff 
is established to be the reversioner, it lies on the 
defendants to establish the adoption. 34 Mad. 329, 
Foil. [Prideaux, A./.C.). LAXMAN v. BHDLABAI. 

78 LG. 862=A.I.R. 1925 Nag. 61. 

—The fact that no other reversioner comes for* 
ward and shows a superior claim over the plaintiff 
within 12 years does not raise a presumption in 
plaintiff’s favour, and therefore his olaim as a 
reversioner must be decided on its merits. 1899 
A.W.N. 191, Disf. {Ookul Prasad, J.). Jaqan* 
NATH Prasad v. Ram Lal. 70 I.c. 685= 

A.I.R. 1922 AU. 412. 

'Suit by— Plaintiff must prove that he is 

nearest reversioner. {Lyle, A.J.C.). BHIUA SINQH 
t>. MT. SONDAB. 69 I.C. 431=9 O.L.J. 188= 

26 O.C. 109= A.I.R. 1922 Oudh 218. 
— RoTepsionep— Remote reYeraioner. 

“ — ^Alienation in favour of next presumptive ra^ 
versioner^Contingent reversioner can challenge. 

Where a suit is direoted against alienations in 
favour of next presumptive reversioner the oontin* 
gent reversioner from the nature of things is the 
only persen entitled to challenge the teansaotion, 
tod there does not seem to be any reason for hold- 
ing that a suit by him is not oompetent. 31 All* 
207 and 46 I.C. 85, Ref. (Sen and NiamatuXlah, 
Bechu ABIB V. Hansbaj Ahib. 

, A.I.R. 1930 All. 734. 

■Next reversioner refusing to object to grant 
of probate— Person next in succession can inter- 
vene. 6 Cal. 764(P.C.), Bel. on, 

/.). SHIB OHABAN DAS, In /he jooiso/. 

121 I.C. 687=88 Cal. 1070=A.1.R. 1930 Gal. 130. 

'—^Remote reversioner cannot bring -snif /or nos- 
session. ^ 


A louiuito ceveieioner can sue tor 


If the next reversioner refused without sufficient 
cause to institute proceedings or has concurred in 
the act alleged to be wrongful or has colluded with 
a limited heir or is precluded from suing by his 
own act or conduct or is from poverty not in a 
position to sue. But there is no authority under 
which a remote reversioner can under similar oir- 
oumstancBB bring a suit for possession. {Shadi Lal 
C.J. and Tapp, I.), amar Nath v. Mt. Rally* 

„ . 79= A.I.R. 1930 Lah. 211 * 

——Possessxon of alxenee from tnWow after her 
death becomes adverse to all reversioners whether tuxi 
or remote. 

Possessionof aUenee from a widow beoomea 
Inverse on her death to all the teveraiouera whe- 
ther next or remote. The remote tevetsioaer oan- 
not contend that the possession of an alienee W 
oame adverse only after expiry of twelve 
from the death of the widow. It would br a?snS 

to hold that a remote reversioner hould S 

twelve years fora suit for poBsessioa, audh 
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HINDU LAW — Rcvepsioncp ~ Remote pe^er- 

sioner. 


conimoiicing to run after expiry of twelve years 
from the death of the widow. A.I.R. 1922 Lah. 3d0, 
Eel. on. iShadi L'll, C.J. and Tnpp. J.). Amar Nath 
i;. Mt. Ralli. 121 I.C. 70= A.I.R. 1930 Lah. 211. 


_N(xt reversioner colluding and prejudicing the 

reversion— Next presumptive reversioTter can sue. 

Where the next reversioners filed a suit chal- 
lenging genuineness of a will left by the last male 
owner, and under which his widow got absolute 
rights, but withdrew the suit later on uncondition- 
ally on receipt of a consideration, and thus pre- 
cluded themselves from suing by their fraudulent 
or collusive conduct, thereby prejudicing the rever- 
sion. it was open to the next succeeding reversioner 
to file a suit to establish their rights. 33 M.L.J. 
471; 0 Cal. 704 (P.C.) and 18 Mad. 53. Foll.iKumara- 
swami Sastri and Reilh/, JJ.). (Garapati) Bul- 
LiBAju V. (Garapati) Butchi Seelayyamma. 

115 I.C. 348=A.I.R. 1930 Mad. 412. 
' Prohibition against remote reversioner filing 
stiff when nearer is alive is based upon expediency. 

Per Kumaraswami Sastri and Reilly, JJ. — Where 
a Hindu widow makes an alienation or adoption, 
the cause of action of all the reversioners, whether 
presumptive or remote is the same; and so a 
remoter reversioner has a right to impeach the 
transaction which right he can enforce; though 
under ordinary circumstances, the person who is 
to file the suit is the next presumptive reversioner. 
The rule of law that the suit be filed by the 
next presumptive reversioner unless the remoter 
reversioner can show that the next reversioner dis- 
abled himself from filing the suit either by concur- 
rence in the transaction or by collusion with the 
widow is based on principles of expediency and to 
prevent multiplicity of suits rather than on a 
negation of the rights of the remoter reversioner 
to impeach the transaction. A.I.R. 1915 P.C. 124; 
GCal.764 (P.C.);10B.H.C. 351; 14 M. I. A. 176 
(P.C.); 41 Mad. 659 and 0 Cal. 764 (P. C.), Rel. on. 
{Coutts-Trotter, C. J., Madhavan Nair and Jackson, 

JJ.). annapurnamma u. appayya Sastri. 

119 I.C- 389=62 Mad. 620=29 M.L.W. 868 = 
A.I.R. 1929 Mad. 877=58 M L.J. 760 (F.B.). 

Distant reversioner can sue if neater ones 

have'colluded or precluded themselves from inter- 
fering. 6 Cal. 764 (P. C.), Foil. {Das and Ross, 
JJ). AMBiCA Prasad v. chandramani Kubr. 

117 I.C. 867=8 Pat. 396= 
10 P. L. T. 607= A.I.R. 1929 Pat. 289. 
Bemote reversioner when can sue for declara- 


lion. , , 

A suit for declaration by a Hindu reversioner 

must always be brought by a reversioner nearest 
in euccesKion* If 

fuses without sufficient cause, to institute pro- 
ceedings or he has precluded himself by his own 
act or conduct from suing or has colluded with the 
widow the next presumable reversioner will be 
entitled to sue and he must state in his plaint the 
circumstances under which ho claimed to sue in 

the presence of the nearest reversioner. ^ 

In the presence of daughters and daughter s son, 
even if daughter’s son be a minor, a remote rever- 
sioner is not entitled to sue. 40 All. 518, 
249 P.W.R. 191-2 (F. B.); 60 P.R. 1916 and6 Cal. 764 
(P C ) J^oll {Ffor(f£ andAddisem^JJ-)^ MT. YIRAN 

wAu - R, ,lll Lh.l67. 

When remote reversioner can sue. 

If the nearest reversionary heir refuses, without 

sufficient cause, to institute proceedings, or if he 


HINDU LAW — Reversioner — Remote revef' 
sioner. 

b.ns precluded himself by his own actor conduct 
from suing, or has colluded with the widow, or 
concurred in the act alleged to bo wrongful. ' the 
next presumable reversioner would bo entitled to 
sue. 6 Cal. 764 (P. C.), Poll. {Boys and Kendall, 

JJ.). Sita Saran V. Jaoat. 102 1.0.296= 

49 All. 815=25 A.L J. 636= 
A.I.R. 1927 All. 8tl. 

Remote one suing as nearest one— Plvjnt not 

to be construed as alleging that nearest reversioner 
has colluded or is precluded from suing, or has re- 
fused to sue. .35 411. 3-26, Foil. {Boy^ and Kendall, 
JJ.). Sita Saran V. JAa.\T. 102 I C 296= 

49 All. 815=25 A.L.J 636= 

A I R 1927 All. 811. 
Nearest one contpromising with alleged adopt- 
ed son — If remote reversioner can sue. 

Even where the nearest reversioner enters into 
a compromise with the alleged adopted son of the 
male holder by his widow, and is thus prevented 
from claiming the property of the last male holder, 
the next remote reversioner does not thereby acquire 
any right to challenge an alienation by widow 
during the lifetime of that nearest reversioner. 
(Iqbal Ahmad, J.). MiTTHtN Lal u. Nabi 
Bakhsh. 102 I. C. 245= A I.R. 1927 All. 508. 

Nearest reversioner, a minor — A more distant- 

reversioner cannot sue except as minor’s next 
friend. (Boys and dshworlh, JJ.). KALI CHABAN 
V. BageshrA Kunwari. 89 1.0. 374= 

47 All. 929 = 23 A.L J. 653= A.I.R. 1925 Alt. 585. 

Remote reversioner wlien can sue. 

The rule is that a suit lor declaration that an- 
alienation by a widow is invalid must originally 
be brought by the reversioner nearest in succession 
at the time. If the nearest reversionary heir- 
refuses without sufficient cause to institute pro- 
ceedings, or if he has precluded himself by his 
own act or conduct from suing or has colluded 
with the widow or concurred in the act alleged to 
be wrongful, the next presum<able reversioner would 
be entitled to sue. {Daniels and Neave, JJ.). 
BECHU PANDE V. MT. DULHMA. 89 I.C. 4= 

5 L R. A. Civ. 661 = A.I.R. 1925 All. 8. 

A remote reversioner can challenge aliena- 
tion where the immediate reversioner is a female— 
Custom (Punjab). 

The object of the rule clearly is to permit the 
nearest male reversioner who has not colluded or- 
otherwise disqualified himself from maintaining 
the suit to protect the estate. 6 Cal. 764 Dist. 
{he Rossignol, J.) Jawahara v. DATA RAM. 

79 I.C. 497= A.I.R 1925 Lah. 156. 

Where under the Hindu Law the daughter 

and her son are admittedly the next reversioners, 
and have given consent to the alienation, remote 
reversioners have no right to question it. {Abdul 
Raoof and Martineau, JJ.). Arjan v. Hari Ram, 
80 I.C. 522 = 6 L L.J. 93= A I.R. 1924 Lah. 464. 

In the absence of connivance or collusion 

between the donor and the nearer reversioner the 
remoter reversioners cannot sue for declaring gift 

void after donor’s death. [Neave. A.J.C.). Awanai 
Din p. Ram Sahai. 83 I.C. 1055 = 27 0 C. 173= 

11 O.L.J. 236=A. I. R. 1924 Oudh 381. 

Where the daughter’s son has precluded him 

self from denying a gift by accepting it, even if he 
is a nearer reversioner, a remoter reversioner is 
entitled to sue for a declaration that the gift is not 
binding on him. (Ri/i/Ss andQokul Prasad, JJ.). 
Jagdeo Tiwari V. Kdber Nath Pandey. 

71 I. G. 735= A. I. R. 1923 All. 312,. 
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HINDU LAW 
slooer. 


Reveraionep — Remote revep* 


■When remolt reversioner can sue 


Where a will alleged to have been made bj the 
last owner is impugned, the suit to set it aside 
must be brought by the presumptive reversionary 
belt, but if the nearest heir had refused, without 
sufficient cause, to institute proceedings or had 
precluded himself by his own act or conduct from 
suing or had colluded with the widow or bad con- 
curred in the act alleged to be wrongful and, if the 
next presumptive reversioner stated in the plaint 
the circumstances under which he claimed to sue, a 
Oourt would exercise a judicial discretion in deter- 
mining whether he was or was not competent to sue. 
•6 Cal. 76i, Ref. {Abdul Raoof and Campbell, JJ.). 
SUNDAR LAL V. KULLA Ram. 65 I.C. 820 (Lah.). 

' ■ -Entire reversionary interest thrown under 
cloud by a stranger’s assertions — Next reversioners 
can sue for declaration. 45 I.A. 21. Foil.; 39 Mad. 
•«34 (P C.), Dist. [Daniels, J.C. and Dalai, A. J. C.). 
Bhagwan Din v. Mt. Indrani. 65 I.C. 117= 

8 0. L. J. 563=24 O.C. 297= 
„ A.I.R. 1921 0adh 233. 

“—Reversioner — Representation. 

Collusive suit by presumptive reversioner— 

Actual reversioner not affected. 

A suit by reversioners which is dismissed with- 
out evidence being adduced, if proved to be collu- 
•sive, being instituted with a view to create evi- 
dence in favour of the donees, does not bind the 
reversioner who happens to succeed to the estate. 
■‘(Sttfaifttan and Pullan, JJ.). GADHG SlNOH v. 
Bansg opal. A.I.R, 1929 All. 859. 

*7— — A decree dismissing a suit by the next rever- 

mala fides can be established, 
-DiDdmg upon all other reversioners. A.I.R. 192s 
Lah. 89, Foil. {Sluuii Lai, C.J. and Zafar Alt. J.). 
Mai Dhan V, SfANSA Ram. 103 i.c. 484= 

^ 28 P L.R. 369=A.I.R. 1927 Lah. 835. 

“ -One of two reversioners agreeing with the 
•daughter- in- law of the last holder whereby she 
■was allowed to have life-estate with no power of 
•alienation. 

Held, that the agreement entered into by one of 
me two reversioners should he presumed to be 
rnade as representing the whole reversionary body 
«na D s possession of the whole property must be 
■aeitt to be permissive under the agreement. {Stuart 
W. and Ookatm Nath Misra, J.). Ram ABHILAK y. 
Mt, Ohaubasi. 101 i.c. 730= 13 O.L. J. 839= 

, A.I.R. 1927 Oudh 582. 

-7- widow — Alienation by— Suit by rever- 
Bloner for^declaration that alienation U not for 

*A TR Teversioners are bound. 

PANPE u.Ram-PabsAN jPANDE. 98 I.C. 609 (All.). 

alienation by widow by one 
^versioner is on behalf of all. (Ramesam J\ 
'YIBABAQHAVAYYA V. BAMAKOTATrA. ' ' ’ 

96 I.c. 132=23 H.L.W. 805= 

^ A.I.R. 1926 Mad. 608. 

^ ^ «o«rsio»er with a limited 

htnd'mg on reverston, 

® Hindu reversioner has been 
-4e6ned as spes sutcessionts, that is, a more posaibi- 
iityof succession. Such a possibility /iveano 

>^®™«ionaty heir in the eJtafe of the 

or contingent. ' 

« Oal 690 (P.O.) and 6 P.L.J. 604. FbN. An 
jhenationby way of oompromiae entered into he- 

persons who had no 
‘^na fide olaim to the property tft' the' time nf the 
■«6mpromiBe IB not binding on^the reversioner^ 


HINDU LAW— Reversioner— Right of. 

3 P. L. .J. 83, Foil. {Adami and Sen, JJ,). BAli- 
nath Rai V. Mangla Prasad Nabayan 
Sahi. 90 I.C. 732 = 5 Pat. 350 = 6 P.L'.T.731= 
1926 P.H.C.C. 271 = A.I.R. 1926 Pat. 1; 

-Suif by reversioner is in a representative char 

racier— Decree against binds reversion. 

A possible reversioner to the estate sued for 
declaration that the widow had no right to execute 
a gift. The defence, inter alia, was that the widow 
held adversely to the estate of her husband and had 
matured in herself an abt-olute title and was^ 
therefore, competent to execute the deed of gifb. 
This defence succeeded in respect of that portion 
of the property which had been recorded in the 
widow’s name on the death of her husband. The 
I suit succeeded in respect of that portion of the pro- 
‘ perty which came to be recorded in the name of 
I the widow on the death of her son. After the fail- 
! ure of the reversioner, his brother started a fresh 
campaign of litigation on the same allegations as 
had been made by the former plaintiff, 
i Held, the decree in the previous suit should be 
' treated as concluding the later suit brought by the 
other reversioner. 19 A.L.J. 749, J'oU. (Mukerji 
and Boys, JJ.). BANSIDHAR v. DULHATIA. 

87 I.C. 235=47 All. 505=23 A.L.J. 329 = 
6 L.R. A. Civ. 303= A.I.R. 1925 All. 483^ 
Suit by contingent reversioner Mnds actual re- 
versioner. 

A deolaratory suit by a contingent xeveisionei is 
a representative suit on behalf of all reversionecsl 
The cause of action for such a suit is the common 
injury to the reversionary right. The actual rever- 
sioner is. unless and until he gets it set aside, 
bound by any decree passed in a previous declarar 
tory representative suit by a coutingent reversioner. 
{Wallace and Jackson, JJ.). HussAIN Reddt v. 
VBNEATAREDDy. 63 1.0.149 = 20 H.L W. SS2= 

1924 M.W.N. 730? 

A.I.R. 1925 Mad. 86=47 U.L.J. 545. 
One reversioner does not claim through an- 
other even if latter be his father— Admission by 
one does not bind another even though they be 
fattier and son. 22 All. 88 and 28 Mad. 57, £0/. 
{Drake Brockman, J.C.). GDLAB ThakUR v. Fad- 
ALI. 68 I.C. 566= A.I.R. 1921 Nag. 153. 

—Reversioner— Right of. 

A Hindu reversioner cannot bind his expeot- 

ant interest or his future rights. 21 All. 71 
(P.O.); 24 All. 94 (P.C.l; A.I.R. 1915 P.O,124aiia 
A.I.R 1916 P.C. 117, £0/. (Sen and Ntantafulfah, 
//.). Raghubib V. NARAIN. A.I.R. 1930 AH. 498. 

" Reversioner's right to sue challenging last 
holder's alienation durifig tniow*s life. 

Though ordinarily a reversioner is not entitledl to 
bring a suit to impugn the transactions by the last 
male holder during the lifetime of the widow, still 
in very exceptional oiroumstanoes where it is proved 
to the satisfaction of the Court that the reversion 
is likely to be jeopardised by collusion or other act 
of the widow dethroning or imperilling the mver- 
sionary right, the reversioner would be entitled to 
bring a suit for a doolaration or any other appro- 
priate relief. (Afarfsn, 0. J. and Patkar, J.). 
Shankabbhai V. BAI SHIV. 32 Bom. L. R. 1018. 

Widow allowing transferees from herself or 

ttespossers to remain In posseasLoa >of absolute 
oooupanoy holding during her life— Reversioner on 
her death or re-marriage is entitled toita poBStB- 

sion. " ’ I it i 

_ Where the reversioner ddting the lifethne lof 
the widow sells the 'own viidtb :^d 

> the lambardat ohtaiae ' ^os^sAlon oa fthe j :g w> und. 
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HINDU LAW— ReTersioner— Right of. 

that the transferees are trespassers, the reversioner 
18 entitled on re marriage of the widow to posses- 
sion of the holding in a suit against the lambardar. 
6 C. P. L. R. 135; 5 N. L. R. 172; 8 N. L. R. 154, 

Rel. on. [Maciut%T, AJ. C.). Ganpat v. Nabayan 

T> T 906=:1.I.R. 1930 Nag. 204. 

Per Kxnkhede, A. J. C.— Till female owner 

dies, reversionary right is mere possibility— Object 
of declaratory suit during lifetime of female owner 
is simply to remove apprehended danger to interests 
of all reversioners, presumptive and contingent 
alike. A. I. R. 1915 P. C. 124, Foil. {Findlay, 
J. C, on difference between Eotval and Einkkede, A. 
J. Cs.). NOKSING v. BHOLTJSING. 1231.0 417=: 

12 N.L.J. 185=A.I.R. 1930 Nag. 73. 
■■■ -Actual reversioner sitcceeds in his own right. 

The person who ultimately happens to be the 
reversioner becomes entitled to the reversion really 
in his own right and not as the heir or represen- 
tative of his father or other remoter ancestor. 
A. I. R. 1918 P. C. 196, Foil (Srinivasa Ayyangar 
and Cornish, JJ.). Venkataramani o. SDBBA- 
MANIA. 108 I.G. 639=:A.I.R. 1928 Mad. 945. 

Is a mere spes succeesionis and cannot be 

bargained with. 

The interest of a Hindu reversioner expectant 
upon the death of a Hindu female is no more than 
z spes successionis, which is neither property nor 
clothed with the alienability incident thereto. It 
is not, therefore, open to him or to bis guardian, if 
he is a minor, to bargain with it. lEinkhede, 
A. J. C.). MAROTI SGRYABHAN V. RAWANT Rao. 


107 l.C. 897 = A.I.R. 1928 Nag. 262. 

Is only a spes successionls— Rarj^ain in 

respect of if is invalid. 

A Hindu reversioner has no right or interest 
in praesenti in the property which the female owner 
bolds for her life ; until it vests in him on her 
death, should he survive her, he has nothing to 
assign or to relinquish or even to transmit to his 
heirs. His right becomes concrete only on her 
demise ; until then it is mere spes iuccessionis. 
His guardian, if he happens to be a minor, oannot 
bargain with it on his behalf or bind him by 
any contractual engagement in respect thereto. 
A.I.R. 1927 P.C. 95, Foil. (Coutts-Tr otter, C.J. 
and Srinivasa Iyengar, J.). K. Narayana v. K. 
SDDARSANAM. 4927 M.W.N. 390= 

A.I.R. 1927 Mad. 1184. 


' Migration from Oudh to Ehandesh — No aban- 
donment of personal law~Benares school applies. 

Long before living memory, a family of Raghu- 
vamshis migrated from Oudh to Khandesh. In 
spite of the departure from the customs of Oudh in 
some matters, there was no proof showing that the 
personal law as to succession had been given up or 
that any particular custom of adoption had been 
engrafted on the personal law. 

Eeld, that the family continued to be governed 
by the Benares school of law and that adoption, 
without express authority, was, therefore, invalid. 
A.I.R. 1921 P.C. 59; 12 M.I.A. 81 (P.C.) ; A.I.R. 
1916 P.C. 86 : 29 Cal. 433 (P.C.) ; A.I.R. 1928 Cal. 
485 and 1 S.D.A. (Beng.) 56, iJei. on. (Martin, C.J. 
and Murphy, J.). MOTI 8INGH v. MT. DUBGARAI. 

114 I.O. 379 = 53 Bom. 242= 
30 Bom. L.R. 1615= A.I.R. 1929 Bom. 57. 

— Beversioner can file suit under S. 42, Sp. Bel. 
Act and petitions under 0. 21, Br. 89 and 90. 

In the case of a reversioner entitled to property 
after the death of a Hindu female his interest is in 
the estate, and though it might be said to be con* 
. tingent and not vested, still it is interest enough 


HINDU LAW — Reversionep— Right of. 

for the purpose of enabling him to file a suit for 
declaration under the Specific Relief Act, to file a. 
petition under 0. 21, R. 89. and to restrain waste, 
and it is also enough for the purpose of applying- 
under 0. 21. R. 90. 4 Pat. L. J. 360, Foil 
(Bamesam, J.) . Adanamoli Chetti o. CHINNA- 
SWAMI Reddi. 97 l.C. 574=24 M.L.W. 406= 
1926 M.W.N. 631 = A.I.R. 1926 Mad. 959. 

Suit to set aside danger to reversioners' inte- 

resls^Besult affects reversioners as a body. 

Reversioners possess individually a spes succes- 
sionis, the bare possibility of succeeding to the 
estate of the last owner in case the widow dies, 
leaving any one of them surviving entitled to take 
immediate possession after her, unless the husband 
has left the power to her to adopt a son. But the 
spes is common to them all ; so is the danger by 
the widow’s act against the interests of the rever- 
sioners. The right to sue to set aside that common 
danger is given to the person, who, if the widow 
died at the moment, would take the estate. But 
the result, favourable or otherwise, afieots the 
reversioners as a body. 38 Mad. 406 (P.C.) ;; 
39 Mad. 694 (P.C.) ; A.I.R. 1924 P. C. 247, Foil. (Mr. 
Ameer AH.) Mata Prasad v. Naqeshwab Sahai. 

91 l.C. 370=28 O.C. 352 = 52 I. A. 398= 
24 A.L.J. 1 = 47 All. 883=1926 M.W.N. 83 = 
43 C.L.J. 81 = 6 L.R P.C. 195=3 O.W.N. 1 = 
13 O.L.J. 19=28 Bom. L R. 1110= 
30 C.W.N. 626= A.I.R. 1920 P.C. 272= 

50 M L.J. 18 (P.C.). 
Reversioners can redeem in widow’s life- time- 


a mortgage by her husband. 8 O.C. 349, Foil. 
(Neave. A./.C.). BasAWAN v. NATH. 

82 l.C. 747 = 11 O L.L 452=A.I.R. 1925 Oudh 30i 

Expectant reversioners’ right of suif for decla^ 

ration before reversion opens has statutory recogni- 
tion. 

It is true that the reversion is an expectancy hut- 
expectant reversioners’ right to sue for a declara- 
tion has a statutory recognition and they would 
on the death of the restricted owner iu their life- 
time have the immediate title without the inte^en- 
tion of any Court. And there would bo no princi- 
ple of justice, equity or good conscience that would- 
empower the Court to deprive them of their legal 
title or to impose any restriction iu derogation of it. 
(Sir Lawrence Jenkins.) OBALA KONDAMA NAIO* 
KER AYYAN V. KANDASAMY GOGKDAB. 

79 l.C. 961=22 A. L. J. 16- 
1924 M. W. N. 86 = 19 M. L. W. 107 = 
5 L. R. P. C. 19=26 Bora. L. R. 198= 
51 I. A. 145=34 M. L. T. 20=47 Mad. 181- 
39 C. L. J 194=28 C. W. N- 1050= 
A. 1 R. 1924 P C. 56=46 M. L- J. 172 (P C.). 
The reversioner has no right to ohallenge an 


ilienation made by the father as manager of a joint- 
Tindu family which the son, who had a “O 

ballengeit. did not challenge faring the father e 
ifetime. (Rj/t'«« Daniels, 

>ANDB V. DEO DAT. 74 031*45 684 

21 A.L.J. 608=4 L.R.A.Civ. 324- 

A. I. R.. 1924 All. 51. 

•Actual reversioner can resist suit for posses* 


on by person claiming under 
y widow. (Eumataswami Sastrx, J.). mayak- 

MMAL V. MUNUSW.AMY MUDALIAB. 

4 l.C. 231 = 20 M.L.W. 222= A.I.R. 1924 Mad. 819. 
Beversioner cannot release his rxghts ttvi 


Adow’s favour. , 

During the life of a Hindu widow the rever- 
Ion remains contingent, and there is no one who* 
ossessea a vested interest in Hia reinaind6& 
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HINDU LAW— ReversIoneP— Right of. 

whieh can be disposed of hj any means bsown to 
law. {Madeod, G. J. and Shah, J.). GANGiBAi 
JOSHI V. HABI GANESH. 62 I.C. 680= 

48 Bom. il67 = 23 Bom. L.R. 800= 
A. I. R. 1921 Bom. 446. 
Is mere spee BuoceBsionis — Cannot be trans- 
ferred. 

The interest of a Hindu reversioner is an interest 
expectant on the death of a qualified owner ; it 
is not a vested interest, It is a spes successionis or 
a mere chance of succession, it cannot be sold, 
mortgaged, assigned or relinquished fora transfer 
of a 5t/ccs9$iont« is a nullity and has no effect 
in law. But though a transfer of his interest by a 
reversioner is void, be may, by becoming a party 
to a compromise, and by taking the benefit of 
the compromise be estopped from claiming as a 
reversioner. '21 A. 71 (P. C. ) ; 29 Cal. 365 ; 

24 A. 94 (P. C.) ; 38 M. 406 (P.C.) ; 45 C. 690 (P.C.), 
Foil. (Mvlterji, A.C.J. and Fletcher, J.). AKNADA 
MOHAN V. Goub Mohan. 65 I.C. 27= 

48 Cal. 836=33 C.L.J. 457=28 C.W-N. 496 = 

A.I.R. 1921 Cal. 801. 


Contract as to future rights to settle dispute « 

valid. 

It is not open to a reversioner to assign bis spes 
tuecessicnis or to relinquish what he does not 
possess ; bat it is open to him to enter into a con- 
tract with reference to his future rights in order 
to settle disputes then existing between himself 
and the other persons claiming that right. 
{Kanhaiya Lai, A.J.C.). WAZAN SiNOH v. Ratan 
S lKQH. 61 I.C. 940=24 O.C. 151 = 8 O.L.d. 120= 

A.I.R. 1921 Oadh 105. 

-A reversionary heir cannot enter into a valid 

agreement in regard to such interest as he has in 
the estate of the person whose reversionary heir he 
olaims to be. (Das and jj.). BHAGWATI 

EHBB V. JOQOAM SAHAY. 62 I.C. 933= 

2P. L. T. 471 = 6P.L. J. 604= 
A. I. R. 1921 Pat. 260. 


“ReYersIoner—Suit by— Costs. 

iSttif against alienees — Costs should he propor- 
tionate to alienees' interest. 

In the suit, in which a reversioner plaintiff im- 
pleads various alienees as party defendants, if the 
judgment should go against the alienees, it is the 
established practice and in consonance with the 
reason of the thing that any costs that maybe 
allowed to the plaintiff should be, so far as each 
set of defendants is concerned, proportionate to the 
value of the property in which such set of defend- 
ants may be interested. (jSrintuasa Ayyangar, J.). 
BHBI BANGAKATH v. RAJAGOPALACHABIAR. 

A.I.R. 1928 Mad. 16. 


— Revepslonep— Suit by— Declaratory. 

— Where during the lifetime of a Hindu widow 

the reversioner sued for a declaration that a certain 
alienation was void and also applied for the 
appointment of a receiver, 

Seld, that a receiver cannot be appointed in such 
a 0Me..(^arfsn, C.J. andPatAar, J‘.),SHANSEBBHAI 
V. Bai Bhiv. 82 Bom. L. R. 1018. 

•— — — AUena iion by vAdoxo—Suit by male reversioner 
fordee^raUon-Not barred by existence of female 
lives beticeen him and estate. ^ 

A person whe is not the immediate reversioner 
but wAo is the immediate male reversioner is 
entitled^ sue for a declaration, declaring the 
invalidity of tranefets made by the widow of the 
^at mle owner notwithstanding that there mav 
j%6 o^et female Uvea between him and the estate^ 


HIMDU LAW — Reveraloner — Bolt by— Decla- 
ratory. 

Such a reversioner Is entitled to maintain a suit 
for a declaratory nature, in the lifetime of next re- 
versioner even if the act or transaction whloh 
throws a cloud on the reversion be one of a tres- 
passer claiming title to tbe estate-: 4 P.L.J. 734 and 
A.I.R. 1929 Pat. 164, Pe/. {Fazl Alt and Chatter ji, 
JJ.). Bakaldip Singh v. imrit Babhi. 

120 1. 0. 292=10 P. L. T. 630 = 
A. I. B. 1930 Pat. 71. 
— Widow adnn7fin<7 her husband died joint — 
Daughters can lue for declaration he died separate. 

The right of the presumptive reversioner to sue 
for a declaratory decree under S. 42 is not restricted 
to the class of transfictions referred to in Illu8._(e) 
and (/) to that section. Such a reversioner is entitl- 
ed to bring a suit of a declaratory nature for tbe 
protection and preservation of the reversionary 
estate, although the widow is living and capable of 
bringing a suit on her own account, and there are 
no charges of collusion and fraud against the 
widow. 80 Mad. 195, Bel. on. 

Where a widow v?a8 a party to solemn tran- 
sactions by which she admitted that her husband, 
at the date of bis death, was joint with his 
nephews. 

Held, that a suit by the daughters against the 
nephews for a declaration that their father died 
separate and for protection of reversionary estate is 
maintainable, so long as these transaotions stood, 
it was not possible for the widow to institute a suit 
for the protection of her husband’s estate and she 
was thus concluded by her own acts and tran- 
sactions. It is not necessary that the acts and 
transactions of the widow should be challenged in 
this suit. 6 Cal. 764 (P.C.), Appl] 84 Cal. 829, Bef.; 
8 Cal. 12, Expl. and Dist. [Dass and Allanson, JJ.). 
BALMAKUNDLALti. MT. BOHANOKGBRI. 

119 I. C. 817=8 Pat. 153=10 P.L.T. 259= 

A.I.R. 1929 Pat. 164. 

■ Property sold subject <o mortgage — Mere decla- 
ration chMenging mortgage cannot he awed /or. 

A decree was obtained against a limited owner, 
and in execution property was sold enbjeot to a 
bogus mortgage. Reversioner sued for declaration 
that the mortgage was not binding beyend the life 
of the limited owner. 

Held, that such a suit would be maintainable 
if it be brought before tbe sale took place. But 
after tbe sale, unless he gets the sale set aside, 
no declaration regarding tbe mortgage will be of 
any use to him or should be made in his favour. 
(Srinivasa Ayyangar and BeHly, JJ.). Palahi- 
APFA V. APPAYU. (RsiUy. J.), MEENASSBl V. 
Palaniappa Thbvan. 118 1. C. 873= 

A.I.R. 1628 Mad. 1188. 

•’——Beversioner cannot sue for declaration of his 
reversionary right. 

It is now well settled that a mere presumptive 
reversionary heir, who has a mere possibility of 
Buooession or succsssionis upon the 

death of a Hindu widow, is not entitled to 
maintain a snit for a declaration of his 
presumptive reversionary right. A reversioner 
as such cannot, under 8. 42, Bpeoifio Relief Act, 
claim to be entitled to any legal character or any 
right to property. Even assuming that the word 
"right” may include rights, present, future, vested 
or contingent, a declaration that he is the next 
presumptive reversioner would be refused as it 
would be premature. As the actual succession 
will depend upon the state of things exls&sg when 
^e widow dies, It is impossible to pzedioate before 

i ' I 
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HINDU LAW — Reversionep— Sait bv— Decla- 
ratory. ^ 

the ,vidow;s death who would be the ueit rever- 
sionary her of the deceased fall proprietor. The 
deelarat, on, therefore, is futile aud must be refus 
ed. [Sula^mcln and Kendall. JJ.) jit riPOKi ,, 
JwaLA Piu.An_ If3 I.C 7'3T=30ril.°6,8= 

1928 All. 216. 

suit in widows »» i 

i.?d :iLt^d‘-:L^:uit ;ViS 

special reasons, High Court wmliS supported by 

, A.I. R. lyisLah. 2. 

Where ^“^-^‘hersioner can sue. 

collusion and another 
widow lefuses to sue or join in suit the reversioners 
are entitled to sue. 6 Cal. 764. Poll. 

1^® created a mortgage 

estate The widows as representing the 

renLate^l aside but they 

deliberately made it impossible for them to do so 

Ueld, the reversioners should be allowed to 

waU until they must 

»?. .t T bothde.ad. {Stuart and 

RyvcSj JJ,), SUBAj Mal V. Nathwa 

76 I.C. 983=4 L.R.A. Civ. 66=21 A.L J. 50= 

45 All. 255= A. I. R. 1923 All. 161. 

— Property neither alienated nor chavged^No 
cduse of (iction for declatdtion. 

Where defendants who claimed to be agnates 
ad\anced Rs. 400 and promised a monthly allow- 
ance of Rs. 13 per month to the widowon her agree- 
v° refrain from alienating the property of her 
husband and the deed contained a statement 
that defendants wore the next reversioners, and 
plaintm, sister’s son of deceased, sued as rever- 
sioner for a declaration, 

HeW, that as neither the property was alienated 
nor a hen created, the plaintifi had no cause of 
action to maintain the suit. If subsequently defend- 
ants were found to be strangers plaintiS could sue 
them for recovery of the property. {Abdul Raoof 
andMoH Sugar, JJ.). Das Mal ti. Ram Chand. 
76 I.C. 946=4 Lab. 116=A.I.R. 1923 Lab. 406. 

Rev&rsioner not entitled lo possession-^Can sue 
for mere declaration. 

Where plaintiff, a reversioner, sues fora declara- 
tion that an adoption by the last male owner did 
not take place and the plaintiff is not entitled to 
possession of any properties on such declaration, 
he need not ask for any further relief, such as in- 
junction, if it is unnecessary for him to do so. 
(Kolwal and Prideauz, A. J. Cs.). DEORAO v. BIT. 
ANNAPUBJJABAI. A.I.R. 1922 Nag. 185. 

- ■ Under the Oudh Estates Act the succession 
to collaterals opens on the death of the widow just 
as under the ordinary Hindu Law, and the rever- 
sioner during the lifetime of the widow has no 
more than an expectancy, and so has no interest in 
the property which he is competent to transfer or 
hind. 

In a suit by a reversioner for a declaration that 
the alleged will of the deceased giving his widow 
power to adopt was void, the Court can only make 
a declaration binding on the widow. But it is 
not within its competence to make a valid deelara- 
tion that would create in the reversioner’s favour 
An interest in the property that did not other- 
wise exist. (5ir Lavfrence Jenkins.) THAKUBAIAt 
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prontB. 

HARNATH KuAR V. THAKUR INDAR BAHARDR 

S.NGH. 71 I.C. 629=30 I A 69 = 37 C.L.J. 346= 
45 All. 179 = 27 C W.N. 94^ = 26 O.C. 223= 
A ^ r , ^8M.L.W.383=33 M.L.T. 216 = 

9 O.L J 652=5 P L.T. 281 = 2 P.L R. Civ. 237= 

A.T.R 1922 P C. 493=44 M L.J. 489 (P.C ). 

Declaration of reuerstonary right, when 
granted. 

When reversioners sue for a declaration of their 
reversionary right, such a suit will not lie except 
when such doclaralion is incidental to some other 
relief which they can claim. 38 Mad. 406 (F.C.): 
39 Mad. 634 (P.C.); 45 Cal. 510 (P.- .); 40 Mad 871 
and 2 I.A. 179 (P.C.), Foil.- n All. 492, Ref. 

Reversioners can sue for a dt^claration that the 
adoption of a certain person by the widow’s late 
husband was valid. 42 Mad. 219. Diit. {Phillips 

and Odgers, JJ.). Rilli LatCHAMMA u. KILLI 
appanna. 

70 I.C. 190=14 M.L W. 302=1921 M W.N. 771 = 
A.I.R. 1921 Mad. 710=41 M.L.J. 386. 
Transfer by widow without ^oritteyx instrument 
— When declaration ts granted. 

Where a Flindu widow transfers possession with- 
out a written instrument, a reversioner should not 
be given a declaratory decree, unless there is strong 
evidence that the conduct and declarations accom- 
panying the transfer clearly couftitute an injury, 
and it is necessary to perpetuate testimony in favour 
of such reversioner. {Mittra, A. J. C.). UJARIA 
V. XlSHAN Lal. 60 I.C. 343=16 N.L.R. 209. 
— ReverBionep— Suit by -Extent of. 

Reversioner suing to set aside adoption and 

declaration that sales by alleged adopted son are 
not binding — Adoption held not proved — Sales are 
not binding, but equities between reversioner and 
purchasers, which may arise when reversioners sue 
for possession, cannot be considered in such a suit. 
{CouttS'Trotter, C.J. and Ramesam, J ). SurAPPA v, 
SUNDARAMMA. 107 I.C. 141 = A I R. 1928 Mad. 176. 
—Reversioner-Suit by— Limitation. 

Id 1899 a Hindu widow sold certain property 

left by her busl^nd and in 1905 she adopted a 
minor boy. The latter died in 1909 while still a 
minor and the adoptive mother who succeeded him 
died in 1921 without disputing her previous aliena- 
tion. A reversioner having instituted a suit in 
1923 to recover possession of the property sold, 
Held, that the suit was not barred by limitation 
because time commenced to run neither from the 
date of the adoption nor from the death of the 
adopted boy but from the death of the widow. 
{Beasley, C. J.). VENKATANAEASIMHAYYA v. 
RAJAYA LAKSHMANNA. 1930 M.W.N. 811. 

Suit by reversiotier to set aside collusive mort- 
gage and sale is governed by Art. 125 — Limitation 
Act, Art. 125. 

A suit by a reversioner on the allegation 
that the widow executed a sham mortgage to defeat 
the reversioner’s rights and got the property sold 
in a collusive suit is governed by Art. 125 of the 
Limitation Act and the reversioner need not sue to 
set aside the mortgage. {Speiicer, Offg. C.J.). 
POOOHAMMAL v. SUNDAEAMMAL, 80 I.C. 554= 

19 M.L.W. 564=34 M.L T. 281= 
1924 M.W.N. 322= A.I.R. 1924 Mad. 617. 

— ReverBionep— Suit by — Mesne profits. 

Suit to recover possession from alienees from 

widow— Mesne profits. 

A voidable transaction is good as against third 
parties till it is set aside, but as regards the per- 
son who has a right to avoid it, it is in a state at 
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■fllHOU Ii&V— ReTersIoaer— Sait by— Objection 
to. 

•suspense until such p^rty exercises his option and 
that If he avoids it. it is treated as void from the 
•outset against him. On this principle mosno 
profits are always allowed in a suit by reversioners 
to recover property from a transferee from a Hindu 
-widow after her death. {Daniels and Lyle, A.J.Cs.), 
• Mohammad Hadi v. Mt. Parbati. 

68 I.C 549 = 25 0 C. 2 = 9 O.L.J. 312= 

A.I R 1922 Oadh 91. 

—Reversioner— Sait by -Objection to. 

The last male holder di*-d and his property 

vested in two widows of his two uncles. Each 
•widow adopted a son and a suit to have both the 
adoptions declared invalid was instituted by next 
reversioner. 

HeW, that both widows having adopted and so 
having attempted to defeat the rights of the next 
•reverisioner on the death of both the widows no 
objection can be taken to the suit as framed. 
(.^faeleod, C. J. and Coyajee, J.). Hanmavva v. 
Vbnkappa. 91 I.C. 303=27 Bom.L R. 1331 = 

A.I.R 1926 Bom. 26. 
— Reversioner— Soit by —Possessory. 

— ; Tenancy beyond lifetime by limited owner ter- 
minates on death of limited oioner and reversioner 
■can s*ie for possession. 

The limited owner has no power to grant a 
tenancy beyond his own life as against the rever- 
sioner and once the reversioner elects to treat the 
interests granted to the tenant as an interest 
extending only for the lifetime of the grantor, then 
in such a case it terminates upon the death of the 
grantor and there is therefore nothing more to be 
•d(me to terminate the tenaooy. The tenant becomes 
a trespasser if he refuses to turn out and the rever- 
eioner is entitled to bring a suit in ejectment with- 
out giving any notice whatever. (Dawson Miller, 
•W. and Mullich, J.). RAGHrjniB Singh v. Jbthd 
MAHTON. 70 I. c. 290=2 Pat. 171= 

1922 P.H.C.C. 353=4 P L.T. 396= 

n A.I.R. 1923 Pat. 130. 

' . Donee of tlie widow m iwssession — Reversioner 
^ght treat it as nullity and need not sue for a decla- 
ration. ^ 

In a suit for recovery of possession from the 
■donee of the widow, the reversioner is not bound 
to ask for declaration. The reversioner might at 
*18 option affirm tho alienation or treat it as a 

any Court 

feaviDg it to the defendants to plead and prove the 

relied on for showing 
that the gift lease, or any derivative dealings were 

not ,n fact TOidabU but ware binding Sn the 

C.J.. Mullicl,, 

Po. c. « Ram Sdmban 

Pbasad V. OoBiND Das. 68 I C 700= 

1922FH.O.C. 291 = A.I.R.1922 Pat. 81S(a.B> 
— Reve ^rsioner-ault by— Bight* of. 

Riiif declaration and parMfion- 

■where the 

other two were made defendants 2 and 3 for a 
declaration that all the three were entitled to the 

V ^0' partition and 

question whether yntlff 
^fendants'2 and 8 were teversionors. The Usne 

aid the salt 

■deozbbd; ' Defendant 8 filed another salt for his 


HINDU LAW— Sohoola of lav — Bombay School. 

one-third share wherein defendant 1 contended 
that the suit was unnecessary in vi-jw of decree in 
plaititill’s suit. Defendant 3 applied in exeoutiott’ 
for partition ; 

Held, it was not open to defendant 1 to contend 
th<at defoodaot 3 w.as not entitled to ask for a 
decree for his share on payment of Court fees as in a 
partition decree aud especially so in view of his 
objection in the suit by defondanb 3: 85 M.L.T. 168, 
List. (Eiamesam and Devadoss. JJ.). APPALA 
Naidd V. ANNAM Naidu. Ill I.C. 688= 

A.I.R. 1928 Had. SSS. 
"I —Reversioner may enforce right without set- 
ting aside widow's alienation within the period 
laid down in Limitation Act. Art. 91 : 33 Cal. 257; 
31 Dorn. 1 and 34 Cal. 3-29. Foil (Shah. Ay. C.J. and 
Fawcett, J.). HANAMGOWDA ShibgoWDA PaTIL 
t>. IBQOWDA SHIBGOWDA PATIL. 86 I C. 374= 

43 Bora.. 654= 26 Bom. L. R. 829= 

A.I.R. 1925 Bom. 9. 
— ; — Reversioners can sue for d :olaration that 
their rights are unaffected by compromise between 
co-widowi falsely alleging the property to have 
been wakf even originally. (Martineau and Camp- 
bell, JJ.). Mr. TEAL Kuar V. Amab Nath. 

79 I.C. 670=17 P. w. R. 1923 = 
A. 1. R. 1325 Lah. 2- 

; — Reversioner has a right to bring single suit 

against different alienees from widow. 

A reversioner is entitled to bring a single suit, 
against any number of persons who may be hold- 
ing different portions of the last male holder’s pro- 
perty though they may be holding under different 
iitle.deeds executed at different dates. 

A reversioner under Hindu Law oannot bring 
suit to recover different pieces of property by virtue 
of his right as reversiouer. (Miikerji and Dalai, 
JJ.). Darbabi Lal y. GOVIND Saran, 

60 I.C 31=46 All. 822=22 A L.J. 753= 

5 L.R.A. CiY. 555=A. I. R. 1924 All- 902. 
Daughter in possession as heiress and re- 
ceiving profits— Next reversioner oannot sue for 
declaration of his share after her death. It would 
be useless to give a declaration which may never 
have any effect. (Lindsay and Ryves, //.). 
MhNKU I.AL V. RAJA Ram. 66 I. C 899= 

20 A. L. J 282=A.I.R. 1922 All. 100. 

— Reversioner— Suit by —Trespasser. 

—Reversioner suing trespassers — Not very 
strong proof of death of nearer reversioner is 
necessary. A prudent man might within the mean- 
ing of the definition of “proved” in S. 8, Evidence 
Act, consider the death of the nearer reversioner 
sufficiently probablo on very little evidence. (4sh- 
worth. J.). BaDAL V. SABASWATI. 

103 I. 0. 329=A.1.R. 1927 All. 687. 
— Bohools of lav— Benares School. 

— Dsmicifs— Sifttofion of property does not neces- 
sarily determine. 

A family which migrated from Ondh to G P ia 
governed by the Benares School of Law. Assuminir 
the family has not migrated, it would be governed 
by the Benares School whioh prevails in 0 P 
The place where a person’s property is situated ii 

not a docisivo faotor in the determination of hia 

domioile, (ffofyal and Prideaux, A, J. Oa) 

Govind V. Radhabai. 68 1 C 32 s 

a*. . .r ^ A.I.R. 1938 Hag. 7 ; 
— Sohools of Lav— Bombay School 

—-Maharashtra Brahmin in Nagpur-When. 

Bombay School applies. 

The mere fact that a resldbnt in Naimut ia a 
Maharashtra Brahmin doos'-’ilbt asaiii in tlio 
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HINDU LiW—SchooIi of law — Bombay school. 

abecDce of proof of his immigration from Maha* 
rashtra. that he is governed by the Bombay 8ohool 
of Hindu Law : Special Appeal No. 270 of 1877 ; 
14 N. L. R. 82; A. I, R. 1921 P. C. 59 and A. I. r! 
1924 Cal. 383, Dtsf.: 11 C.P.L.R. 49and 2 C.P.L.r! 
18. Bel. on. {Jackson and Mohvuddin, A, J. Cs.). 
RAMCHANDSA V. RAMABAI. 123 I,C. 907= 

1. 1. R. 1930 Nag. 267. 

The usual law as to Hindus in the province 

of Berar is the same as the Hindu Law in the 
Presidency of Bombay; 48 Cal. 80. Bef. {Lord 
Phillimore.) HarIGIR u. BHABATHI. 

88 I,C. 343=21 N.L.R. 127=22 M.L.W 355= 
1925 M.W.N. 414=&.I.R. 1925 P.C. 127 (P.C.). 
—Schools of law— Dayabhaga. 

* Sodura’ does not include half-brother. 

The word ‘eodara’ in Sloka 29 of the Dayabhaga 
refers to uterine brother and does not include a 
half-brother. Sloka 29 refers to all the slokas 
from 10 to 28 which precede it. {Qreaves and 
Cuming, JJ.). SUKHAMAYEB BiSWAS v. MONO- 
BANJAN CHAUDHUBY. 89 I.O. 827 = 

k. I. R. 1926 Cal. 428. 


—Schools of law— Mltakshara. 

In Berar Mitakshara is paramount and Ma- 

yukha secondary. 

The Mitakshara, in Berar, is paramount and the 
Mayukha is of secondary consideration, being only 
relied upon where the Mitakshara is silent or 
doubtful. 

Mitakshara is silent on the point whether the 
father's sister is a gotraja-sapinda or a bandhu, but 
according to Mayukha she is more than a bandhu, 
so, in Berar, she is a preferential heir to a father’s 
Bister’s son who is necessarily a bandhu. {Case- 
law referred to.) {Baker, J. C. and Prideaux, 
A.J,C.). GANAPATI V. SALU. 89 1.0 343 = 

A. I. R. 1926 Nag. 15. 
In Sind Mitakshara is followed in preference 
to Mayukha. 

It is the practice in Sind to oonstme the Mitak* 
shara in the light of the Mayukha and to follow 
the latter unless it is in direct conflict with the 
former. There is nothing in the history of Sind 
or its people to warrant the inference that at any 
time before the British conquests of 1843. Sind 
came under the influence of the Mayukha School. 
{Kennedy, J.C. and Bupchand Bilaram, A.J.C.). 
BODOMAD U. Mt. KTSHNIBAI. 93 I. C 844= 

20 S. L. R. 150= A. I. R. 1926 Sind 231. 
—Schools of law — Mlthila School. 

, The Law of Mithila School is the Law of the 
Mitakshara except iu a few matters in respect of 
which the Law of the Mithila School had departed 
from the Law of the Mitakshara : A. I. R. 
1925 P.O. 280, FoU. {DasandFosler, JJ.). Chan- 

DBE8HWAR PBABAD NABAY AN Singh t>. BlSHES- 

WAE PRATAB NARATN. 101 1. C. 289=5 Pat. 777= 

8 P. L. T. 310=A.I.R. 1927 Pat- 61 
Mithila School is a slight departure from 


Mitakshara. 

The Law of the Mithila School is the Law of the 
Mitakshara except in a few matters in respect of 
which it has departed from the Law of the Mitak- 
shara. (5ir John Edge.) 80UBENDRA MOHAN v. 

HARI PEABAD. y 

24 A. L. J. 33=1928 M. W. N- 49 = 

3 Pat. 133=7 P.L T. 97=28 Bom. L. R. 1126= 
30 C.W N. 482=82 I. A. 418=42 O L.J. 592= 
A.I.R. 1923 P. C. 280=30 M.L.J. 1 (P.C.). 

— Stridhanam. 

Huiband’s rights. 

Limited estate. 


HINDU LAW— Stridhanam— Power of disposal. 

Personal grant. 

Plea of. 

Power of di sposal. 

Presumption. 

Reversion. 

Snceession. 

Sulka- 

What is. 

What is not. 

— Stridhanam— Hnshand's rights. 

— Husband can use in caseof necessity — Right 

does not extend to husband's creditor, or any other- 
person. {Phillips, Off'U C J. and Beilly, J.). Nam- 
UALWAB CRETTI V. THAYARAMMAL. 

105 l.C. 793=50 Mad. 941 = 26 H.L.W.602= 
39 M L T. 332= 1927 M.W.N. 846 — 
A I R 1927 Mad. 1031 = 53 M.L.J. 802. 
—Stridhanam— Limited estate. 

Daughter inheriting stridhan takes a limited' 

estate. 

A female taking property by inheritance from her 
mother, does not take it as her own stridbaur 
but takes it with a limited estate, with the* 
reverter after her death to the heirs of her pre- 
decessors, the mother; 25 A 476 (P.O.), Foil.',. 
28 Mad. 1 and 17 Cal 911, Ref. {Mears, C,J. and 
Pigqott,J.). Shah Brhari «. Mgsammat Ram- 
kali. 74 l.C. 433=43 All. 713=4 L.R.A. Civ 601 = 

21 A L.J. 656= A.I.R. 1924 All. 13. 
-Stridhanam— Personal grant. 

Trust property granted to widow — No stridha- 
nam right. 

The trust property given by Government to her- 
by a grant in order that she should manage it, as 
head of the family for the time being, creates a 
right which is difierent from the right of a widow 
who enjoys a property for her lifetime after the 
death of her husband, and acquires no prescriptive 
right by managing the property. There can be nu 
Stridhanam right in trust property. {Spencer and 
Ramesam, JJ.). RY. PrATAB SimHA RAJA SAHEB- 

V. Ry. Simji Raja Saheb. 98 l.C. 442= 

1926 M.W-N. 793= A.I.R. 1927 Mad. 50 = 

51 M.L.J. 652. 

— Stridhanam— Plea of. 

Sulka— Proof of. 

Tho question whether certain property is sulka 
stridhan or not is not a question of law. pure and' 
simple. Unless evidence is led to show the cir- 
cumstances under which the gift was made and 
that it was intended to be the price of the bride 
or given to the girl for services mentioned in the- 
texts, the property cannot answer the descriptiou 
of Sulka. {Kendall and NiamatuUah, JJ,). BhoLA 
Ram V. Dhani ram. Ill I C. 163= 

26 A.L.J. 1203= A.I.R. 1929 All. 25. 
—Stridhanam— Power of disposal 

Stridhan except Saudayik cannot be disposed 

of by woman without husband's consent during 
coverture* 21 Mad. 100, Di.ss. from and 30 Bom. 229, 
FoU. (Prideaux, A J. C.) VlTHU V. MAROTI. 

107 l.C. 198=10 N L.J. 286=4. 1.R. 1928 Nag. 92. 

Stridhan property obtained before marriage 
and obtained subsequent to marriage from the saving 
of her income — Presumption « that she is owner and 

competent to dispose. . 

The property which a Hindu lady obtains be- 
fore her marriage, and property which she acquirer 
subsequent to her marriage in her own interest,, 
either by purchase from the savings of her income 
or in other ways, is property which she Is com- 
petent to dispose of in her lifetime, and the pro- 
visions of S. 110, Evidence Act, undoubtedly 
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HINDU LiV-— Stridb&n&m— Pover of disposal. 

are saffioient to eitablish her title to all the por- 
pertj in her posaeBeion at the time of her death 
and are anffioient to show that she has power to 
dispose of all euch property unless and until i t 
is estsblished that she did not haye that power. 

Under S. 110, Evidence Act, the presumption 
is that she has power to dispose of all those 
articles, and until that presumption is rebutted 
by direct evidence, which the Court accepts, it 
remains ; 26 Cal. 871 (P.C.), Foil. {Stuart, C.J. and 
Basa, /.). Raj bachan Singh v. Sri Thakubji 
Mahabaj. 4 0.W.N 1179= 

A.I.R. 1927 Oudh 618. 

' Per Das, J. — Mithila School — Gift from hus* 
band is heritable but inalienable, except for neces- 
sary purposea, even with husband’s consent. 

Foster, J. — The wife must preserve the cor- 
pus of the property while her husband lives, 
spending only the income subject to his permis- 
sion, and after his death must preserve it for her 
heirs, {Dawson Miller, C.J. on difference between 
Das and Foster, JJ.). HiTENDBA SINGH v. 

Rameswab Singh. 88 l.C. 141 =87 I.c. 849* 

4 Pat 310=6 P. L. T. 634=A.I.R. 1925 Pat. 625. 
— Stridhanam — Presumption. 

^In the absence of restricting clauses the 
estate conveyed to a daughter by a man governed 
Uerat Personal Law is non restricted estate 
the property received is her stridban : A.I.R. 
Nag. 03, Disi. from ; A. I. R. 1925 Nag. 829 
B.), Foil. {Macnair, A.J.C ). GOVJnd v. 
CHINTAMAN. 108 IX. 840=A.I.R. 1928 Nag. 89. 

“ Savings from widow's estate ate presumed 
w 06 acorotioii to the estate uDless it is shown 
that they were treated as etridhan— Widow’s ob 
taming decree for arrears of rent Is not by itself 
proof of suoh treatment: A.I.R. 1922 P.C. 89. Bef. 
waefeson, J.). p. Subbamma v. M. Venkata- 
KRISHNA Rau. 80 I.C. 290 = A.I.R. 1925 Mad- 151. 

~ Under Hindu Law, there is no presumption 
nat property standing in the name of a female is 
not her slridhan but joint family property. {Abdur 
^aAwn, C.J. and Odgers, J.). SadayapPA ASARI v. 
RAQHAVA ASARI. 62 I.c. 220=27 H.L.T. 325. 

— Strl dhanam— ReYeraion. 

property reverting after extinction of 
a imsted estate does not become limited estate itself. 

Tnere IB no authority in support of the proposi- 
tion that when property reverts to the heirs of the 
last female full owner after the extinction of a 
lifted estate under the Mitakshara law. it loses ha 
original character and assumes the obaraotex of a 
limited estate. Suoh a proposition is self-contra- 

diotory and is antagonistic to the very notion of 

the rule of reverter which when translated into 
practice means that when determining the heir who 
is to succeed to the property, it must be assumed 
as if the intermediate limited heir who has died 

inheritance opened 
out to the next heir to the estate of the last full 

V. Parmeshabi Das. m j.c. 2Si= 

1. R. 1928 Lah. 9. 

-Stfid hanam-BncoeBilon-Blood relations. 

of husband*sheirs, blood reUUions 

» death of 

a ohildlesB Hindu female, the property devolves 

tot on her husband's heirs, if there are no othL 

jeaier heirs and on failure o! those heirs It 

^ relations of the deoeased • 

3T Mad.. 998; A. I. B. 1921 Bom. . 188 ^d 


HINDU LAW — Strldhanam — Snooesslon — 
Daughter’s daughter. 

A. I. R. 1926 All. 663- Foil. {Misra and Nana- 
vutty, JJ.). SiTAL V. HARPAI,. Ill I.C. 521= 

A.I.R. 1929 Oudh 11». 

1 — On failure of husband’s heirs the stridhan of 

a widow goes to her blood relations in preference 
to the Crown. {Patkar, J.). SOMBHAI o. JAQJIVAN. 

114 IX. 377=30 Bom. L. R. 987= 
A. I. R. 1928 Bom. 380. 

Approved form of marriage— On failure of 

husband's heirs, blood relations succeed and not 
the Crown: 87 Mad. 293. Foil. {Macleod, C.J. and’ 
Shah, ,y.). Ganpat Ram v. Sect, of State. 

62 I. C. 109=45 Bom. 1106= 
23 Bom. L.R. 462= A. I.R. 1921 Bom. 138.. 

— Stridbanam— Succession— Brother. 

■ " Both under the Mayubha and Mitakshara. 

the full brother of a Hindu woman would exclude 
her half slsteis, with respect to succession to her- 
absolute property: 37 Mad. 293 and 45 Bom. 1106< 
Bef. to. {Kumaraswami Sastri.J.), GANSHAMDOSS- 
Naratandoss V. SaraswathiBai. 

87 I.C. 621=21 M.L.W. 413=1925 M.W.H. 285 = 

A.I.R. 1925 Had. 861.. 
— Stridhanam— Succession— Custom. 

—— Nattukottai Chettis — Daughter dying issueless- 
— Beverter to parents — Daughter dying leaving-- 
female issue — No custom of reverter. 

There is a custom, in the Nattukottai Chettl 
caste, having the force of law that, if the daughter- 
of the family dies issaeless, the stridhanam will- 
revert to her parents, but there is at present na- 
olear custom having the force of law, by whioh. 
suoh reverter occurs when the daughter has a 
female issue and dies leaving suoh issue. {Wallac&- 
and Jackson. JJ.). Palaniappa Ohettiar v. 
V. N. 8. Chooealinoam Chetti. 

SO U.L.W. 1040= A.I.R. 1930 Had. 109= 


^ , 67 H.L.J. 817^ 

Buts of succession— Form of mama$s— Cos- 

tom of caste. 

The rule of succession to stridhan property left. 

by a woman married in A;arao form ought, in the- 

first instance, to be determined with reference to 
the paxtioular custom of the caste. Where the 
incidents of such custom can be traced they will-' 
have to be given the force of law. The rule of suo- 
cession ought to vary according as the marriage is. 
or is not blameworthy. (Sufatman and Daniels, 
JJ.). Mt. Kishan Dei ti. Sheo Paltan. 

90 I.C. 388=48 All. 126=28 A.L.J* 981= 

6 L.R.A. CiY. 5d7=A.I.R. 1926 AH. 1. 

—Stridhanam— Snooesslon— Daughter. 

■ Where a Hindu woman dies leaving dowry 
properties and her husband and a number of daugh>- 
ters, the husband cannot dispose of the properties, 
by will. The properties would desoend to the- 
daugbters. {Kumaraswami Basfri, /.). Gansham*- 
DOSS NABATANDOSS V. SAR4SWATHI BAI 

.non « 621=21 H.L.W. 418= 

1929 M.W.N. 288= A.I.R. 1926 Had. 861,. 

^ift from father after marriage as also tha 

accretions to it got with its help are Anvadheyaka. 
stzidhaua and daughters and sons succeed equally 
under the Mayukha. {Kotval, A.J.O.). SHRiRAM 
o. Rajaram. 78 I. C. «67= 

I.,!. 123=A.I.R. 1924 Hag. 83w 

— Btrldhanam<!-8aooe8Sioii — Daughter’s daugh- 

iOb • 


Daughter's daughter is preferred <o daughter'^;. 

oOTIo 


tay^^ontu? daughter’s daugh- 

ter is entitled to sucoeed ia pteferenoe to 
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HINDU LAW — Stridhanam — Saoceflsion — 
Daughter's daughter. 


dauf’htcr’s ?on: 28 Mad. 1 (F.B.), Foil.', 25 All. 468 
(P. ( .), DUt. [Snlaiman and Kendall, JJ.). 
AMARJIT UPADHIYA V. ALGU CHAMBE 

113 I.C. 765=51 All. 478=1929 A L.J. 150= 

A I.R. 1929 All. 71. 

Dnuqhter's daunhfer is preferred to son’s son. 

naugbter’s daughter is preferred to son’s son for 
succession to the grandmother’s stridhan- 
A. I. R. 1924 Ml. 15. Foll.\ 25 All. 468 (P. C.) and 
23 .Ml. 869, Bxpl. {Sulaiman and Boys, JJ ). Mt. 
Ram K.ali w. Mt. Gopal Det. 96 I.C. 757= 
48 All. 648 = 24 A. L.J. 742= A. I.R. 1926 All. 557. 


Unmarried daughters are given preference 

over married daughters, but no preference is given 
to a daughter’s unmarried daughter over a daugh- 
ter’s married daughter. {Sulaiman and Boys, JJ.). 
Mt, Ram Kali v. Mt. Gopal Dei. 

96 I.C. 757 = 48 All. 648=24 A. L.J. 742 = 

A. I.R. 1926 All. 557. 

— Stridhanam— Succession —Daughter’s son. 

The succession of daughter’s sons is through 

their mother and is mediate and not immediate 
succession and so persons claiming through their 
mothers stand in the same category as the daugh- 
ters. {Patkar and Wild, JJ.). H.ANMANT Ram- 
CHANDRA KULKARNI V. SECY. OF STATE. 

84 Bom. 125 = 32 Bora. L R. 155 = 

A. I.R. 1930 Bom. 254. 

Daughter’s son is a preferential heir to 

stridhan as compared to a son: 25 All. 468 (P. C.), 
ExjjL; 28 ■^^ad. 1 (P. B.); A I.R. 1924 Ail. 15 and 
A. I. R 1926 All. 557, Bef. {Fforde and Jai Lai, 
JJ.). Dhanna Mal V. parmeshari Das. 

Ill I.C. 251 = A.I.R. 1928 Lah. 9. 
— Stridhanam— SucccBsion— Form of marriage. 

Approved formof marriage— Husband’s heirs 

exclude father’s heirs. (Dalai, J.C.). Mt. Omrao 
KUAR V. SARAB.IIT Singh. 85 I.C. 618 = 

A. I.R. 1925 Oudh 620. 
— Stridhanam— Succession— Non- heirs. 

A step-son has no claim to stridhanam as 

under 5Iayukha and Mitakshara, the succession is 
confined to the issue of the female who has the 
stridhanam. {Fawcett, J.C. and Kennedy, A.J.C.). 

Lalsing Mal Singh u. Girdharidas. 

60 I C. 263=14 S.L.R. 224. 
— Stridhanam— Succession— Order of. 

In absence of special custom, Hindu Law 

rules should be applied — In absence of issue, 
husband or his heirs succeed — But husband is 
not to be considered propositus. {Wazir Hasan, 
Ag. C. J. and Baza, J.). RAJ Bachan SiNOH u. 
Bhanwar Lalji. 118 I.C 760= 

6 O.W.N. 287 = 4 Luck. 690= 
A I R. 1929 Oudh 296. 
Sulka— Failing husband's heirs, blood rela- 


tions inherit. 

Under Hindu Law stridhan other than sulka 
passes to daughters and daughters’ sons, and 
sons and sons’ sons, and in default of such heirs, 
if the woman was married in an approved form, it 
goes to her husband and to his heirs, and on 
failure of such heirs, to her blood relations. 
(Ross,/.). SURAJDEONARAYAN PRASAD y. 
DBW^N PANDE. oo7 

A. I. R. 1927 Pat. 392. 

Brother's sons can inherilin absence of hus- 


band's sapiftdas. , , 

Stridhan property of a childless Hindu female 

devolves on her death on her husband, and failing 
the husband, on his saplndas. and on failure of the 
iliusband’s sapindas, it devolves on the blood rela 


HINDU LAW — Stridhanam— Succession — Son. 

tions of the deceased. So in absence of husband’s 
sapindas or any nearer heir the brother’s sons can 
inherit the stridhan property of their father’s 
sister: 37 Mad. 293 and 45 Bom. 1106, Foil. 
{Daniels and King, JJ.). MOTICHAND y. Kdnwar 
K.ALIKAN.AND. 97 I.C 245 = 48 All. 663= 

24 A. L.J. 753=A.I.R. 1926 All. 663. 

The stridhan property of an issueless woman 

goes to her husband and after him to his heirs in 
order of their succession to him {Ashwnrth and 
Baza, JJ.). Rampal Singh v. Bajrano Singh. 

92 1,0.126=1 Luck. 50=13 O.L J. 684= 
3 O W.N. 73 = A.I.R. 1926 Oudh 211. 

.Carriage in apjyroved form — If no issue, 

husband and his heirs inherit. 

The stridhan of a female married according to 
the orthodox form who has left no issue devolves 
under the Mitakshara School of Hindu Law, on tho 
husband and failing him on his sapindas. Thus 
the husband's daughter’s son’s son would have 
preference over the wife’s sister or the sister’s son. 
The term sapinda means a relation allied to the 
propositus by affinity of blood. {Abdur Bahim, 
Offg. C.J. and Moore. /.). Mathosui Rama BAI 
y. SivAJi Rajah Sahib. 5'> I.C. 265 = 

12 M.L.W. 171=1920 M W.N. 501. 

—Stridhanam— Succession —Reversion. 

On death of granddaughter of deceased 

grandmother, property revert' to grandmother’s 
heirs and not to granddaughter's heirs : 
25 All. 468 (P.C.) and 25 .All. 470 (PC.), Bel. on. 
{Courtney-Terrell, C.J. and James. /.). SANKAR 
PR.ASAD MISRA y, BRAJAMOHAN DEB. 

A.I.R. 1930 Pat. 357. 

—Stridhanam— Succession— Second marriage. 

-The second marriage of a Hindu worn in of the 

Mali caste does not affect the rights of the collate- 
rals of her first husband to succeed to her stridhau 
property. {Konhaiya Lai, J.). ^IT. RUKKA v. 
CHHIDDIJ. 84 I.C. 622=5 L.R A. Clv 160= 

A.I.R. 1924 All. 454. 


■Stridhanam —Succession — Sist er. 

■Sister excludes sister's son. 


Where a Hindu woman devises by a will her pro- 
perty to her half-sister who after having become a 
widow has embraced Islam and married a Mussal- 
mao, and where the devisee dies leaving a full 
sister who has aUo embraced [slam and married a 
Muhammadan after her widowhood, and a full 
sister’s son ; both under the Mayukha and the 
Mitakshara, the full sister excludes thes ister's sou 
as regards succession to the property. {Kumara- 
swami Sastri, J.). GANSHAM DASS NARAYAN 
DASS V. SarASWATHI BAI. 87 I. C. 621 = 

21 M.L.W. 415=19?5 M.W N. 285= 

I T D 4Q9a MaB Rfil. 


—Stridhanam— Succession— Son. 

.. "Son as heir takes absolute estate — Property not 
ancestral in his hands and can be disposed by will. 

In Bombay Presidency, a daughter inheriting to 
her father takes an absolute estate and when upon 
her death the property passes by inheritance to her 
son ha takes as bier heir and not as her father s 
heir. The estate in his hands is therefore his 
absolute property which he can validly dispose 
of by will and not an ancestral property j 
25 Mad. 678 (P.O.); 27 Mad. 800 (P^ B.) and 
27 Mad. 382, Bxpl.-, 29 Ail. 607 and A. I. R. 
1923 Pat 492, Ref. {Madgaonkar and Wild, JJ.)* 
MANIBHAI KAMESHWAR y. SHANKAR LAL 

Kambshwar. ■ 

32 Bom. L. R. 183 = A I. R. 133) Bom. 235. 
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HINOD LA W— Strldhanam — Saocession— Son. 

• —Sons take as tenants‘in-com37ton. 

The sttidhan property of mother is inherited by 
the SODS without any right of survivorship attach- 
ing to it. Tb^y inherit as tenants in common and 
not as joint tenants with right of survivorship; 
27 Mad. 3D0 (F.B,) and 30 Bom. 424, Foll.(IiIukerji, 
j.), Jumna Das u. Kunwar Bai. 

87 I.C. 440=6 L. R. A. Civ. 243= 

A.I. R. 1925 All. 447. 
——The son is a preferential heir to a son’s son 
in respect of the non'tdchai:!al stridban of a Hindu 
female governed by Mayukha. .\ Hindu female 
inheriting her father's estate gets an absolute 
estate and the estate devolves to her son in prefer 
enoe to a grandson by a pre deceased son. {Fawcett, 
J. C. and Kemp, A.J.C.). DOWOATT Rah v. 
NABAIN D.ts. 60 I.C. 923= 14 S.L R 2J1. 


— Strldhanam— Snocesaion —Unmarried female. 

Sttcceiston ts confined to father's family. 

The case of a unmarried woman is trotted as 
analogous to that of a childless woman married in 
a disapproved form, the succession in both cases 
being confined to the father’s family. {Drake-Brock- 
man,J.C.). Madho y. Samp.at. 69 1 0.758= 

5 N.L.J. 249= A.I R. 1921 Nag. 151. 

In Berar, the father’s sister excludes the 

father’s male Gotruja's sapindas io regard to sue* 
cession to the stridhan of a deceased unmarried 
•woman: 10 N.L.R. 24, Foil, [Drake-Brockman, 
J.C.). Madho «. Sampat. 69 I.C. 768 = 

5 N L.Jf. 249=A.I.R 1921 Nag. 151. 
— Stridbanara— Sulka. 

’ -Immovable properly can be sulka stridhan. 

It may be that in ancient days when sulka 
stridhan was first recognized only articles of oom- 
petatively small value were the subject of it but 
given all other oouditions there appears to bs no 
reason why a womtn may not acquire immovable 
property in the same manner and subject to the 
same conditions as would be annexed to movable 
property, {Kendall and NiamatuUah, JJ ) BHOUA 

Ram V. Dhani R\m. Ill i.c. 185= 

26 A.L.J. 1203=A.I.R. 1929 All. 25. 
*-Stridhanam -Sulka— What le. 

■Fact of gift being made in oontemplation of 
marriage does not give rise to inference that it was 
price for marriage — Dlatiuot allegation and cogent 
evidence that gift was prompted by desire to benefit 
parents induced theroby to give girl in marriage is 
necessary to prove oharaoter of property — Every 
ante nuptial settlement is not eulka. {Kendall and 
Ntamabullah, JJ.). BfiOGA Ram v. Dhani Ram. 

Ill I.O. 165=26 A. L. J. 1203= 

A.I.R.1929 All, 25. 

The essential oharaoterietio of sulka is that 

the lady’s own children are absolutely excluded 
by her patents and other maternal relations in the 
matter of inheritance. {Kendall and NiamaluUah, 
JJ.). Bhola Ram v. Dhani Bam. 

Ill I.O. 166=26 A.L.J. 1203= 

ai. 1929 All. 23. 

— Strldhanam —What Is. 

- --Stridhan is not confined to six kinds of 
Manu. {Page, J.). SORAT CHANDRA v. OaBBUSIGA 

112 I. 0. 508=83 Cal. 918= 

t, * 1 . . XV A.I.R. 1928 Gal. 794. 
T" Hifts made by the father, presumably out of 

afieotlon at the time of the marriage, oonatitute 
atoidhan: 89 Mad. 298, Bef. {Findlay, Offa, J O \ 
^iT. JANKU «. Zeboo. 931.0. 085=:* 

_ A.l.R. 1926 Nag, 3S0, 

TT — -Property bought out of Income of property 

of maintenance to widosy .is stridhan 


HINDU LAW— Stridhanam— What is not. 


but income itself is not, nor is the property: 
31 M.L.J. 40o. Eipl. (Hallifix A J.C.). GiBJA BAI- 
V. Babulal. 93 I.C. 624=A.I.R. 1925 Nag. 342. 

■Pfop:rty acquired by a Hindu widow by 
adverse posse^sioa becomes her stridhan property^ 
{Ashworth and Riza, JJ,). RampAL SINGS v. BAJ- 
RANG Singh. 92 I.C. 126=1 Luck. 30= 

13 O.L.J. 884=3 O.W N. 73=^ 
A.l.R. 1926 0udh211. 

Ornaments presented to wife and daughter 

are stridhan. (Dalai, J.C.). HUBKISHAN Das u. 
MT. SqnDRA BIBI. 89 10. 424= 

A I R. 1926 Oadh 43. 
'In Bombay and Berar property inherited by 
a woman from father is her absolute estate. On 
her death it would devolve on her daughter in- 
preferenoa to her son: 81 Bom. 453, Foil {Baker,. 
J.C.). Krishna v. bayaji. 87 I.C. ioio= 

A.l.R. 1925 Nag. 342. 

Per Das, J.— Gift by husband after marriage 

is satMfavica gift and is wife’s stridhan. {Dawson. 
Afiller, G.J. on difference between Das and Foster, 
JJ.). Hitendra Singh y. R\mesw\r Singh. 

88 1 0 141=87 I.C. 849=4 Pat. 310 = 

6 P.L T. 634= A. I. R. 1925 Pat 625. 
——Surrender of tenancy by son to landlord — 
Mother setting it aside and becoming tenant— 
Acquisition is the mother’s stridhan. {Kotval, 
AJ.C.). PrEMLAL V. BHAGCKAND. 69 I.C. 669= 

19 N.L.R. 4= A.l.R. 1923 Nag. 34. 
— Stridhanam— What Is not. 

‘Stridhan passing to daughter as heir — Daugh- 
ter takes limited estate. 

A daughter taking as heir to her mother, pro- 
perty which was stridhaa in the hands of the 
mother, does not take it as her own stridhan. but 
takes it with a limited estate, with reverter after 
her deUh to the heirs of her predecessor - 25 All 475- 
(P. C.) and A.l.R. 1924 All. 15. FoU. {Pforde 
and Jai Lai, JJ.). Dh.ANNA Mal v. PABMBSHABI 

DAS. ^ 111 I C. 231 = A I.R. 1928 Lah. 9. 

■ — Stridhan inherited by a female does not be* 
come her stridhan : A.l.R. 1926 All. 557. Foil. 
{Lindsay and 5ttlai»nan, JJ.). Javitri o. Gendan 
Singh. 102 I. C. 167=49 All. 779 = 

23 A. L. J. 500 = A. I, R. 1927 All. 767. 

Ornameuts made over to girl’s father for the 

girl at the time of betrothal do not bacome stri- 
dhan o! tho girl and a suit for their repovory is 
maintainable on breach of contract of marriage. 
(Lindsa?/, /.). Chedi Lad v. Javahib L\l. 

98 I. 0. 1052=49 All. 186= 

^ A. I. R. 1927 All. 160. 

‘Slridhana xnhertted by a female does not be- 

comeh er stridhana. 

Tho property which a woman has taken by inheri- 
tance from a female is not her stridhan in the 
sense that on her death it passes tp her own stri- 
dhan heirs. What is once descended as stridhan 
does not so descend again; 25 All. 468 (P.O ). 
ioll. {Sulaimanand Boys, JJ). Mt. R\m Kali 
t). Mt. GOPAL Dei. 96 1. c. 757=48 All. 645= 

o 24 A.LJ, 742= A.l.R. 1926 All. 857. 

P^^tiijon '-Mother gettxng a share does nol 
take as slrxdhan. 


iPMo iu.iw*i.buara i-aw, in tno absence 
any express contract to the oontrary,. the sha 
obtained by a mother on a parbitlou ofancestr 
property amongst tho sons does not heoome h 
stridhan property: 34 All., 284 (P.ai Pni 
(Kinkhede.O^. A.J.O.). BHAORAO v. Gangi 
93 1. 0. 734=28 N.L.R. 184=6 H.L^.lfeo 

M.R. 1926 Nftg. 4fl 
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^INDO L&W— StFidhanam->What Is not. 

Where a Hindu widow by reason of her being 

in possession of her husband’s property, obtains a 
fuller estate in the property, the fuller title is an i 
accretion to her estate as a widow and cannot be i 
regarded as her stridhana. {Ashworth and J^isra i 

jj.). ram Shankar Singh v. Lai, Bahadur 
Singh. 92 I.C. 637 = 1 Lack. 98=13 0 L.J 216= 

3 O.W.N. 267=A.I.R. 1926 Oadh 277. 

Property held by widowed daughter-in-law^ 

Property is not stridhan. 

Property held by a Kindu widowed daughter-in- 
law claiming as the widow of her deceased hus- 
band becomes an accretion to her late husband's 
estate and not her stridhan and any alienation by 
her of such property is voidable at the option of 
the heirs of her father-in-law. {Dawwn Miller, 
G.J. and Poster, J.). Jagmohan Singh v. Pbayag 
Narayan Singh. 87 i. c. 473= 

3 P. L R. CiY. 251 = 6 P.L.T 206= 
1929 P.H.C.G. 140=A.I.R. 1925 Pat. 523. 

Widow entering upon property as widow and 

holding adversely that property—The acquisition is 
not stridhan. 

A Hindu widow is not a tenant for life but as a 
widow's estate in her deceased husband's estate 
and if possessing as a widow, she possesses ad- 
weisely to any one as to certain parcels, she 
-does not acquire the parcels as stridhan but she 
makes them good to her husband’s estate: A.I.B, 
1924 P. 0. 1'21, Poll. (Das and Adami, JJ.). 
Chakradhar JHA V. Shabhant Mishra. 

88 I.C. 787=6 P.L T. 363= 
1925 P.H.C.G. 133= A. I. R. 1925 Pat. 460. 

Sacceesion. 

Ascetic. 

Bandhas. 

Brother. 

Barden of proof. 

Oo-heirs. 

CoDYerts. 

Castom. 

Dancing girls. 

Daaghter. 

Daughter in law. 

Daughter’s son. 

Degraded woman. 

Exolasion from. 

Female heirs. 

Half blood. 

'Heritable property. 

Illegitimate children. 

Mother. 

Non-heirs. 

Per capita and per stirpes. 

Primogeniture. 

Papll. 

Rales of. 

Samanodakas. 

Saplndas* 

Shebaltship. 

Sister. 

Sister's son. 

Son. 

Son in-law. 

Succession certificate. 

SorTiTorshlp. 

Tenancy lands. 

Vested Interest. 

Widow. 

Miscellaneous. 

— Succession— Ascetlo. , ... 

Hindu texts applicable to the disinheritance 

■of ascetics do not apply to Sudras unless some usage 
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females. 

or custom to the contrary is proved- 40 Cal. 645* 
40 Mad. 846 ; 39 Bom. 168, Poll. (Daniels and 
Dalai, JJ.). SOBHADHI Lag v GOBIND Singh. 

80 I.C. 579=46 All. 616= 
22 A. L.J. 470=5 L.R A. Civ. 364= 

A. 1. R 1924 All. 742. 
“Sudra ascetic — Succession to, is regulated by 
ordinary law. 

All authorities ate in favour of the proposition 
that a Sudra oould not enter the order of Yathi or 
Sinyasi, therefore devolution of property left by a 
deceased pereon of the oaste referred to, who has 
become an ascetic and renounced the world is 
regulated by the ordinary law of inheritance in 
the absence of proof of any general or special usage 
to the contrary: 92 Mad. 302. Poll. (Mtcleoi, 
O.J. andKanqa, J.), Nabasindas Guru Sita- 

BAM DAS t>. KHANDBRAO VINAYAK JOSHI. 

70 I.C 860 = A.I.R 1922 Bom. 295. 
— Succession— Bandhus— A tma bandhus. 

"“Mother’s brother’s son excludes mother’s 

sister’s son; 44 Mad. 753 (P. C.). Ref. {Ranesan 
and Venkatasubba Rao, JJ.). Rami Rsdoi v 
N. Gangirbddi. 87 I.C. 609=48 Had 722= 

21 M.L.W. 476=1925 M.W N. 335= 

A. I. R. 1925 Had. 807. 

■■ - -Mother’s sister’s son and mother’s brother’s 
son are both entitled to succeed equally under the 
Bombay School. (Macleod, C. J. and Shah, J.). 
Rajappa ranappa Kundagod v. Ganappa 
JOTOPPA Mandvb. 77 I.C. 219=47 Bom. 48= 
24 Bom. L.R. 789=A.I.R. 1922 Bom. 420. 

Mitakshara Law— Atma Bandhus ex parte 

paterna exclude, those ex parte moferna— Paternal 
aunt’s son’s son excludes maternal uncle * 
18 Mad. 193 and 20 Mad. Poll. {Millerand 
Sadasiva Aiyar, JJ.). SUBRAMANIA MUDALIAR v, 
BANGANATHAN CHCTTIAR. 44 Had. 114= 

A.I.R. 1921 Had. 590. 
—Succession— Bandhus— Father’s sister’s son’s 
son. 

Father's sister’s son’s son is a heritable 

bandhu and succeeds in the absence of nearer 
heirs. Case-law discussed. {Kanhaiya Lai, J.), 
harihar Prasad V. Ram daub. 82 I.C. 1032= 
47 All. 172=22 A.L.J. 1012=6 L R.A. GIy. 50= 

A.I.R. 1925 AH. 17. 

Pather*s sister's son's son excludes sister's 

daughter's son. 

Under the Mitakshara, father’s father's daugh- 
ter's son’s sons are in the thirteenth place and 
father’s daughter’s daughter’s son is in the seven- 
teenth place, and so the former exclude the latter: 
Trevelyan’s Hindu Law, 2nd Edn., pp. 403 and 404 
and Rajkumar Sarvadhikari’s Law of Inheritance, 
Ref. to. (Rafiqtie and Stuart, JJ.). Sham Devi o. 
Birbhadba Prasad. 62 I. c. 432=43 All. 463= 

19 A.L.J. 312= A.I R. 1921 All. 178. 
—Succession — Bandhus — Males and females. 

Female bandhus take after male bandhus 

are exhausted. 

Brother’s daughter’s son is a preferential heir to 
a son’s daughter; A. I. R. 1924 P. 0. 209, Expl, 
[Ramesam, J.). AVUDAI Ammal v. RamaliNGA 
Rbddiab. 97 I.C. 314=A.I.R. 1926 Mad. 1163. 

-Tn Bombay Presidency father’s sister’s son 

was held to be preferential heir to the daughters of 
father’s brother. Thera is no case in the Bombay 
Presidency which decides that some preference is 
not to be given to male bandhus over female. 
Throughout the rest of India preference for the 
male would be certain: 26 Bom, 710 ; 45 Bom. 363i 
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SHIKDU LJIV— Snooeision— BandhuB— UaUi and 

females. 

Cons. {Lord Phillimore.) KENOHAVA Sanybl- 
X/APPA HOSMANI t>. GIRIMALLAPPA CHANNAPPA 
SOMABAGAB. 82 I 0. 966=26 Bora.L.R. 779= 

20 M.L.W. 417= 48 Bom. 569= 
51 I. A. 368=22 A L J. 962=5 L.R.P C. 182= 

40 C.L.J. 447=29 C.W.N. 271 = 
1924 M W.N. 719=35 M L.T. 241= 
3 Pat.L.R. 9=A.I R. 1924 P. C. 209= 

47 M.L.J. 401 (P.C ). 

Son's daughter's son is preferred to sis?«r’s 

■daughter— Males are preferred to females onlywhere 
Satdhus are equally remote from propositus. 

Per Shah. J. — Son’s daughter’s son can ha pre* 
leired as being a nearer bandhu to the sister’s 
daughter, though they are both equally removed 
from the propositus. In the case of bandhus equal* 
ly removed from the propositus one in the direct 
ilineof descent should be preferred to one in a 
collateral line. 

As regards the question about ranking all female 
bandhuB after the male bandhus it seems that the 
two -decisions 45 Bom, 353 and 45 Bom. 768 of Bom- 
bay High Court proceed upon a somewhat incom- 
plete relation of the position of the female bandhus 
in Bombay Presidency, and do not give that effect 
to the test of propinquity which alone is to be 
determinative of the right to inherit in fhe case of 
.distant blood relations. Among bandhue of the 
same class, and of the same degree of nearness to 
the propositus in the same branch, the males arc 
■preferred to females ; for instance in the case of 
sister’s son and sister’s daughter, the son would 
be preferred to the daughter. But whether it is 
-proper to go beyond that is a point which requires 
-oonslderation. 

Per MacUod, C.J’.— Though some may think that 
High Court in deciding that all male bandhus 
should be preferred to female bandhus without re- 
gard to propinquity has gone too far, still there is 

noauthority for the proposition, that bandhue of 
-different sex but of equal propinquity should take 
equally. {Macleod, C.J. and Shah, J.). DATTA- 
TRAYA BHIMBAO SABNIS t>. GANGABHAI GANESH- 
“BHAI NAVAE. 77 I.O. 17=46 Bom. 641= 

24 Bom. L.R. 69= A. I. R. 1922 Bom- 321. 
Bombay School— Male exoludes female 
^hoagh latter iB neater: 28 Bom. 110, Dist. {i£ac^ 
<Uod, 0* J. and Fatocett, J.), GIBI MALLAPPA 

■Ohannappa V. Kbnohama San ybllappa. 

294=45 Bom. 768= 
23 Bom. L. R, 213= A.I.R. 1921 Bom. 270. 
Female bandhu though nearer is excluded by 
•male Bandhu. 

Female bandhus ate excluded by the nine olasses 
•of bandhus mentioned in the MUakshata. Female 
BandhM though nearer in degree are excluded by 
male bandhus. Hence, a htofchet’e daughter is 
-excluded by mottier’s sister’s son : 81 Mad. 821, 
•■Bef. {MaclMd, C.J. and Fawcett, J,). Bala- 

Ramkbishna GANGADHAB. 

59 I.O. 771=48 Bom. 353= A.I.R. 1921 Bom. 189. 

-Soccesslon — Bandhus -Hltakshapa list not 

oxhaufltiYe. 

-——The enumeration of bandhus in the Mltak- 
-Bhara is not exhaustive. Maternal uncle is a 
bandhu nearer in degree than maternal uncle’s son. 
iDantels, J.), JAGANNATH SlNOH V. Gangoo 

, .99 ;• 0. 626= A.I.R. 1926 All. B41 

propinquity. 

® ® ® daughter’s eon of the 

ffMpoaitua is an heir entitled to Buooeed. The 


HINDU LAW ~ Succession — Bandhu — HdUneai 
of blood. 

enumeration of bandhus as heir in the Mitak* 
shata is illustrative and not exhausive : 48 I.A. 85 
(P.C.), Foil. 

The succession under the Mitakshara Law de- 
pends upon propinquity and upon religions efficacy 
and therefore cognates who trace their relationship 
through one or more females are not excluded. 
There are two known tests of capacity for inheriting 
among bandhus which must be satisfied and these 
are ; ( 1 ) that sapinda relationship ceases in the case 
of bhinnagotra sapindas or bandhus after the 5th 
degree from the common ancestor when the descent 
is through a female and after the 7th degree from 
the common ancestor when the descent is through 
a male ; (2) there must be an element of mutuality 
between the claimant and the propositus; in other 
words, they must be so related that they are 
sapindas of each other. The “line theory" of bandhu 
relationship expanded by Dr. Sarioadhikari dis- 
sented from A.I.R. 1925 Mad. 807 ; 48 Mad.|722, 
Bel. on. {Case law discussed.) [Spencer and Venkata- 
subba Rao, JJ.). KESAB SINGH «. SECY. OP 
STATE. 95 I. C 651=49 Had. 652 = 

1926 H.W N. 540=24 H.L.W. 878= 
A.I.R. 1926 Had. 881=51 U.L.J. 16. 

—SoooesBion—Bandhui— Nearness of blood. 

Succession anwng bandhus of same class hout 

regulated. 

In determining priority among bandhus at 
same class nearness of blood should be consider- 
ed to be the governing factor unless the contestants 
are equal in degree in their relationship to the 
common ancestor, in which case efficacy of 
oblations may be a test for preference : A.I.R. 
1922 P.C. 83, Foil. {Venkatasubba Rao and Madha* 
van Nair, O'J.). Chbngiah v. Subbarata Aiyab, 
31 H.L.W. 692= A.I.R. 1930 Had. 855= 

58 H.L.J. 563. 

— —— Matrl bandhus— Mother’s father’s sister’s 
grandson is preferred to mother's father’s 
brother’s great grand-son: A.I.R. 1925 Mad. 807 - 
A.I.R. 1928 Oal. 289, Rel. on ; A.I.R. 1925 Bom! 
451 (F. B.), Doubted. {Venkatasub^ Rao arul 
Madkavan Nair, JJ.). Ohbngiah v. Subbaeaya 
Aiyab. si H.L.W. 592= A.I.R. 1930 Had. 665= 

58 H.L.J. 662. 

“Daughter’s grandson exoludes sister’s grand- 

son. {Spencer, Offg. C.J, and Kumaraswami Sastri 
J.). MAHABAJA op KOLHAPUB V. SONDABAM 
Attar. 93 1. 0. 706=46 Had. 1= 

^ . A. 1. R. 1928 Had. 497. 

Propxnqutiy alone is the ground of preference 

— M<Usmal uncle is to be preferred to father's sister'i 
grandson. 

Nearness of blood is the governing prinolple In 
theSuooeBsion of Bandhus. (1) The nearer in de- 
gree on whioheger side is to be preferred to one 
more remote (2) of those, equal in degree, one 
related on the father’s side is to be preferred to one 
related on the mother’s side, (3) when the side is 
the same, the oiroumstanoe of one being related 
through a male and another through a female 
makes no difierenoe. Consequently a maternal 
uncle being nearer in degree than father’s sieter’a 
grandson is a preferential heir : 16 Mad. 23 • 

1? P-0. 1 J 

41 I.A. QW (P.O.), Ref. to. {Ameer AK.) A. 8. VbdA- 

OHBLA MUDALIAR V. SUBBAMANIA OHBTTIAB 

64 I.O. 402=26 O.W.H. 159= 24 Boim L.R. M 9 - 

30 H.L.T. 198=44 Had. 7a^« 1 X mIZ 

14 H.L.W. 402=1921 H.W.N. 669=2 PL T 70T« 

A.I.R. 1922 P.O. 88= 41 H. L, jf 676 (P^X 
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HINDU LAW— Succession— Bandhas— Non-heirs. 

— Succession— Bandhus— Non-heirs. 

Mitakbhara School of Hindu Law prevailing 

in the I'unjab— Father’s sister is not a bandhu or 
an heir. 

She is a total stranger and is not entitled to sue • 
ir.l r. R. 1919 aud 163 P. W. R. 1915. List. : 
A. I. R. 1921 I.ah. 149 and 1 Lah. 608. Ref, 
(Addison, J.). Amar Nath v. Mt. Ved Kaub. 

117 l.C. 664=A.I.R. 1928 Lah. 956. 

Brother's danrjhter is not a bandhu. 

A brother's daughter is not a bandhu with rights 
of inheritance: 3 All. 45 ; 5 All. 311 ; 28 All. 187 ; 
28 All 307 : 16 Cal, 367 and 51 P.R. 1916. Foil. 
161 P.R. 1919; 20 All. 191, Diss. from-, 180 P.R. 1889, 
Z)tsf. [Leslie Jones and Wilberforce, JJ ). Mt. SUJAN 
Devi v. Jagibi Mal. 59 l.C. 124=3 L.L.J. 32. 


— Succession -Bandhus— Order of. 

Atma bandhus exclude pilri bandhus and 

matri bandiius— Mother's sister's son's son is atma 
bandhu and excludes mother's paternal aunt's son — 
Bandhu in a female line, when can inherit. 

In families governed by Mitakshara the right of 
succession amongst the three classes of bandhus, 
vis., atma bandhus, pitri bandhus and matri 
bandhus is governed by the propinquity of the 
class and therefore a pitri bandhu does not 
succeed until the class of atma bandhus is ez* 
hauat' d and a matri bandhu does not succeed 
until the class of atma b-indhus and pitri bandhus 
are exhausted. Mother’s sister’s son’s son is an 
atma bandhu and excludes mother's paternal 
aunt's son who is a matri bandhu; 37 All. 604 
(P.C ); 25 Mad. 115; 9 Bom L.R. 1129, Bef. 

The rule of the Mitakshara in preferring the 
nearer to the more remote class of bandhus, is not 
dependent on individual propinquity or on the 
efficacy of offerings to a deceased person. But a 
bandhu must, in order to be heritable in a female 
line, fall within the fifth degree from the common 
male ancestor and must be so related to the 
deceased person that they were mutually sapindas 
of one ano'her, that is to say, where the Mitak 
shara applies, persons connected by particles of 
one bodv: 42 Cal. 884 (P C.). Bef. [Sir John Edge.) 
ADIT nabayan Singh v. Mahabib Pbasad 
fppwART 60 I. C. 251=48 I. A. 86= 

XbWAKi. ^ ^ ^ 208 = 23 Bom. L.R. 692= 

33‘C,L.J. 263 = 23 C.W.N 842 = 6 P L. J. 140- 
14 M.L.W. 20= 1921 M W. N. 153=2 P.L T. 97- 
A I.R. 1921 P-C. 53=40 M.L-J. 270 (P.C.). 

^SncccBsion-Bandhus- Precedence. 

Father’s half sister's son has precedence over 

„ c'K?.ai'c’ KS: 

A. I.R. 1928 Cal. 289. 

Father's sister should be preferred to a father's 

”MUnS»r« is silent on the point whether the 
...hef^ister is^n goj^jn sap-nda o- tandhn^u^ 

W^hu. so. inlVrar, she is a 

a father’s sister’s son who is necessarily a bandhu. 

referred ,0. fc “ 

GANI-ATIf. ^ “al ls. 


A.J*C*)* 


F7/flraMfa Mayukha-Father's sister's son is 

vreferred to maternal uncle. ■e«,..VoTix 

Bombay Fresidency, under Vyaaahara 
Ma”ukha a father's sister's son is a prefereut.al 
‘heir to the matenifil uncle. 


HINDU LAW— SucceBsion— Co-helrs. 

Per Shah, J.— The father’s sister’s son haa 
closer affinity with the propositus on account of 
his connection through the paternal grandfather 
than the maternal uncle who is connecud with the 
deceased through his maternal grandfather and 
also judged by the test of religious benefit to the 
propositus resulting from oblations offered by the 
two bandhus in question, the f.ither’s sister’s son 
should be preferred to the maternal uncle. [Macleod, 
C.J.. Shah and Coyajee, JJ.). SAKHARAsr 
NAB.\YANt>. BALKRISHNA SADASHIV MODAK. 

94 l.C. 817=49 Bom 739=27 Bom. L.R. 1003= 

A.I.R. 1925 Bom. 451 (F.B.). 

■■ Father’s father’s son’s daughter’s son is 
preferred to sister. (Broadway and Abdul Baoof,.TJ.). 
Tibath Ram v. Mst. Kpan Devi. 60 l.C. 101= 

3 L.L J. 35=A.].R. 1921 Lah. 149. 


—SnccesBion— Bandhus— Spiritaal benefit. 

Where the parties are related in the same- 

degree, the preferential right should bo in him who 
confers the greatest spiritual benefit on the deceased: 
19 Mad. 405 (P.C.). Foil. [B. B Glme and Cammi- 
ade, JJ.). -Jatindra Nath Ray u. Naqendra- 
NATH. 108 l.C 246 = 55 Cal. 1153 = 47 C.LJ. 265= 

32C.W.N. 548= A.I.R. 1928 Cal. 289. 
—Succession— Brother. 

Divided brother re-uniting with father — Bro- 
thers if entitled to succeed in preference to father. 

Where a certain property fell to the share ofD at- 
a partition and he subsequently re united with his 
father and died in the state of the re-union leaving 
behind him bis re-united father and two separated 
whole brothers, 

Eeld, that the brothers will succeed to the pro- 
perty in preference to the father in spite of the faob 
that D bad re-united wiih bis father. (Bisheshwar 
Nath, J.). Mathura v. Bindfa 7 O.W.N. 862= 

A. I R. 1°30 Ondh 336. 

■ -Mitakshara — Undivided brother excludes- 
divided brother. (Bupchand Bilaram, A.J.C.). 
Devibai V. Dayabhoy MoTir al. 89 l.C. 164= 

A. I. R. 1926 Sind 42. 

Under the Vyavahara Mayukha a brother’s 

sen is excluded by the brother (uncle of the former) 
when the inheritance to another deceased brother 
opens. [Shah, Aq. C.J. and Semp, J.) HabibhAI 
GULAB V. MATHFR LALLU. 77 I C. 224= 

47 Bom. 940=25 Bom. L.R. 929= 
A. I. R. 1924 Bom. 140. 


—Succesalon— Burden of proof. 

The burden of proving that the Hindu Law 

of Succession in Sind is different from that 
generally prevailing in the Presidency of Bombay 
lies on him who avers it. [Kennedy, J.C. and 
Bupchand Bilaram, A.J.C )^ BODOMAL v. MT. 
KISHNIBAI. 93 I. C. 844=20 8 L.R. 150= 

A.I.R. 1926 Sind 231. 


— SuccCBBion -Co-heirs. 

Partition amon i co^icidoirs of husband's pro- 
perty— Co-widows dealing with respective shares as 
absolute owners— Rights of surnirorship held to be 
gii'en up by earJ of cn-tnidows under partition. 

After the deatii of the husband, his property 
was divided bv an oral pirtition between two 
co-widows. E'ver since lhat partition each of 
the CO- widows had been dealing with the properties 
that fell to her share as if she took the same with 
absolute rights under the partition. At a time 
when no dispute arose whether right of survivorship 
was given up by the widows each widow executed 
sale deeds with reference to property that fell to 
her share, specifically purporting to confer absolute 
title to the alienees using the vernacular expression. 
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HIHDU LAW*-6acoessioii— Co'heJpd. 

ordiuaril; in nee to connote the idea oi oonferzing 
absolute rights on the alienees. 

Held, that the partition was absolute and that 
rights of eurvivorship had been given up by each 
of the co-widows under such a partition arrange- 
inent : 3 M.H.O.B, 268, Foil. ; A.I.R. 1919 P.O. 27 ; 
22 Mad. 522 ; 26 M. L. J. 479 ; 28 M. L. J. 685 and 
A.I.R. 1924 Msd. '75, , Rel. on. [Anantliahrishna 
Ayyar, J.). MiNakshi Ayi v. SubramaKian 
OHETTIAB. 123 1.0. 35=1929 H.W N. 667 = 

A.I.R. 1930 Mad. 178. 

' — Daughters putting an end to right of survivor- 
ship amongst them by partition. 

Daughters entering into partition intending to 
exclude survivorship — Unless it is shown that they 
were conscious of their right of survivorship and 
intended to give up such right no act on their part 
putting an end to survivorship will be efiectiv^^^ 
Whether survivorship was put an end to will de- 
pend upon partition deed ooostrued as a whole : 
A.I.R, 1927 Mad 115, Foil. {Madhavan Nair, J.). 
PiBMANATAQAM PiLLAI U. ARUMUOBAM PiLLAI. 

1181. 0.97= A I. R. 1929 Had. 710. 

Daughters inheriting the property of their 

father, dispossessed— Suit for recovery of posses- 
sion and mesne profits decreed— Death of one of 
them during an appeal against the final decree for 
mesne profits, 

Beld, that a decree for mesne profits should be 
considered as part of the estate of the father of the 
two sisters, since the deceased, bad not treated her 

share of the decretal amount as distinct from the 
paternal estate The other sister was, therefore, 
entitled to realize the entire decree : 10 Gal 824 
(P. C.), Rel on ; 22 Mad. 356 ; 28 Mad. 1 • 
10 Bom. 478 ; 41 All. 850 and 20 Cal. 433 (P.O.), 
Rise. (B. B. Ghose and Bose, JJ.). BHAbates- 
WABi Das V. Bhagabam Chandra. 

115 I. G. 513=33 0 V. N. 193= 
A. I. B. 1928 Cal. 789. 
•— “ Co‘toidows take husbands' property as joint 
estate loith right of survivorship— Partition' between 
them does not defeat survivorship. 

Under Mitakshara two or more lawfully married 
wives take a joint estate for life in their husbands’ 
property with rights of survivorship and equally 
benefioial enjoyment, and there is no objection to 
a transaction which is merely an arrangement for 
separate possession and enjoyment, leaving the 
title to eaoh shsre unaffected although the widows 
nevertheless remain oo-paroeners, with a right of 
survivorship with them and there can be no aliena- 
tion by one without the consent of the other. 
Therefore a partition between widows oan in no 
oiroumstenoes have the effect of defeating the right 
of survivorship and whatever be the authoritv 
under a friendly arrangement of eaoh widow to 
enjoy the usufruct of a separate portion of the 

estate, there can be no right of alienation by a oo- 

widow ftlone without the consent of the other 
r a other 00 - widow after her death- 

^ ^87 (P.O.) ; 16 Mad. i 

and 31 Bom. 660, Appl {Stuart, O.J. and Rasa. / ) 

(^ATA KDNWAR V. GAUBI NATH. 

94 1. 0. 932=29 0. 0. 282=13 O.Ii.J. 516= 

J N- ««=A-I.R. 1926 Oudh401, 

of survivorship can be given up. 

There is no legal obstaole to prevent one at ' two 

op-widows from so far releasing her right of sur- 
vtvorbhip as to preclude her from recovering from an 
alienee after the other oo-widow’s death propertv 

riven by way of partition to the latter and aliens^ 

«a by. her : 22 Mad. 692; Foil. - {Spencer and mwd- 

D. D. VOL III— 97 & 98 


HINDU LAW-r-Snecessioii— OOBYortf. 

nath Sastri, JJ.), MEDAI DALAVOY KALIANI 
ANNI V. MEDAI DAI/AVOY THIBUMALAYAPPA 
Mudaliar. 92 I.C. 355=A I.R. 1927 Had. 118. 

Sisters take as tenants-in-oommon, not as 

joint tenants : 23 Cal. 670 (P.C.), Rel on. {Greaves 
and B.B. Ghose, JJ.). GOUR CHANDRA DAS v, 
SOBASHINI DABI. 90 I C. 523=42 G.L.J. 200= 

30 O.W.N. 3d = A.l.R. 1926 Gal. 240. 
■ ■■’Daughters amongst themselves take by 
survivorship — Agretment to relinquish survivor- 
ship right is valid : 11 M I.A. 487 (P.C.) and 
2 1. A. 113 (P.O.), Ref. [Adami and Das, JJ.), MT. 
ANMOLE £UEB v. EAULA DDTT MlSlB. 

95 I.C 643=A.I.R, 1926 Pat. 392. 


■ Daughters can put an end to survivorship. 

Where a Hindu dies and his danghtera make a 
division of bis properties and arrange that each 
will enjoy her particular share with lull right, 
with right of alienation of sale, etc., there is no 
right of survivorship and on the death of any one 
of them her share will go to her own heirs and not 
to her aorviving sisters. (Jacfcson, J.). A, LATCH- 
AUUA V. S. SUBBABAYUDU. 82 I.C. 788= 

A.I.R. 1925 Had. 343. 
Daughters succeeding— Partition— Alienation 

by one of her share — Suit for possession by rever~ 
sioners is not maintainable tn the life of the sitruio- 
ing daughter. 

Two daughters succeeded to the estate of their 
deceased father. They partitioned the property by 
a deed agreeing to enjoy severally, for ever and 
absolutely, the properties comprising their respec- 
tive shares. After the partition one of them sold 
absolutely some of the items allotted to her and 
dud leaving the other sister surviving her. A suit 
was brought by the sons of the surviving daughter 
for declaration of the invalidity of the alienation 
by the deceased daughter and for possession oi the 
properties, 

Bold, the suit for possession was not maintain- 
able till the death of the surviving daughter but 
that the suit for the declaration of the invalidity 
ol the alienation was maintainable. {Oldfield and 
Venhatasubba Rao, JJ.). Auuani AMBdAL v. 
Pbbiasahi Udayan. 74 1 Q. 68=39 H.L.T. 323= 
1923 M.W.N. 682= A.I.R. 1924 Mad. 75 = 

45 H.L.J. 1. 

— Co widows must be treated as one person. 
{Kotxal and Prideaux, A.J.Cs ). Mt, Annapdrna- 
BAl V. Rupbao. 78 I.C 284= A.I.R. 1924 Mag. 319. 

• Where the property is given by paternal 
grandfather to his grandsons, as Yautuk or affec- 
tionate gift, the donees do not become joint tenants 
with right of eurvivorehip: 28 Cal. 670 (P.O.), Ref. 
{Mooherjee and Cuming, JJ.). Sabada Prasanna 
Roy «. UUA RANTA. 77 I. C. 450=37 C L J 233= 

so CaJ. 370= A.I.R. 1923 Cal. 485. 
^Baooeitlon— OonvertB. 

' Lato applicable to. 

A mere oonversion to a religion would not neoes- 
sarily Involve the adoption of the laws as to inheri- 
tance and succession obtaining among the adhe- 
rents of that religion. But when the converts 
atimat Identifying themselves with the rest, strong 
evidence would be needed to show that they kept 
their own laws relating to social relations, mar 
riage, inheritance apd succession uninfluenced by 
the rules of law obtaining among the adherents of 
the I religion to which they became converts 
(R«mara3wai7ii5(Wr<..i)etjfldoM and IFallaoe. JJ\ 
MTJKKA KONE V. AMMARUTTI AMMAL '■ 

,108 1.0. 760=51 1=»97 H.L.W. 611= 

( ‘ A.I.R. 198iiHpd, ’299=64 H.L*d« jiyi 
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HINDU LAW— Soccession—ConYerts. 

Hindu converted to Mahomedanism — His 

Hindu widow cannot inherit his estate; 33 All. 356 
; A.r. R. 1927 Mad. 72, Foil, and 
A.T R 1922 l b. 15, R^/. (Heald and Maung Ba, 
JJ.). O.V.N.O.T. CHIDAMBARAM CHETTIAR v. 
MA MyeIN Me. Ill I.C. 2 = 6 Rang. 213= 

A.I.R. 1928 Rang. 179. 

Hindu daughter cannot inherit from her 

father who has been converted to Mahomedanism 
because of Act 21 of 1850 : 40 Mad. 1118, Foil. : 
11 All. 100. Not foil. {Curgenven, J.). SUNDRAM- 
MAL v. AMEENAL. 98 I.C. 867=24 M.L.W. 675 = 
1926 M W.N. 9S2 = A.I.R. 1927 Iffad- 72. 

A convert or an outcasts retains his right of 

inhoritanoo whether the right occurs before or after 
the conversion to another religion or exclusion 
from caste. {Jwala Prasad and Ross, JJ.). R.AM 
Pergash Singh v Mt. Dahan Bibi. 

78 I C. 749=3 Pat. 132=5 P.L.T. 203= 
1924 P.H.G.G. 85=A.I.R. 1924 Pat. 420. 
A person who ceases to be a Hindu in reli- 
gion and becomes a Christian cannot elect to bo 
bound by the Hindu Law in the matter of succes- 
sion, after the passing of the Indian Succession 
Act. A Hindu convert to Christianity is now 
governed solely by the Succession Act. 
(Lord Shaw ) KAMAWATI v. DlGBUAi Singh. 

64 I.C. 559=30 M.L.T. 47 = 
1922 M-W.N. 336=13 M.L.W. 1 = 
26 C. W.N. 490=24 Bom. L.R. 626= 
48 I.A. 381 = 43 All. 525= 
A.I.R. 1922 P.C. 14=42 M L.J. 87 (P.C.). 
— Sacoesslon — CoBtom. 

.^atlukkottai Chettis—Stridhanam— Reverter 

to parent's family. 

Thore is s oustoin, in th© Ns^ttukottfti Chetti 
caste, having the force of law that, if the daughter 
of the family dies issueless, the stridhanam will 
revert to her parents, but there is at present no 
clear custom having the force of law, by which 
such reverter occurs when the daughter has a 
female issue and dies leaving such issue. (Wallace 
and Jackson, JJ.). Palaniappa Chettiar (died) 
« V N S. Chookalingam Chetti. 

30 M.L.W. 1040=A.I.R. 1930 Mad. 109 = 

37 M.L.J. 817. 

Cu'tf"" recorded in wajib*ul-arz— Jnferprefa.- 

Where a clause in wajib ul-ars recording a custom 
with regard to inheritance to Hindu daughters and 
dauchtor’s sons records that daughters obtained 
no share by inheritance in any oase, where there 
is or is not male issue, the custom so recorded 
should be interpreted to mean, that daughters and 
their sons do not inherit whether there are sons 
or not of their father, but that if there are no 
collaterals they will come in under the provisions 
cf the Hindu Law and succeed to a life-estate: 
atR 1923 P.0.70 (P.C.). Rel. on. (Pullan.J.). 
■r'amai ahtb V. Narain Dei. 7 O.W N. 471— 

BAMAI AHit ^ ^ ^ 247. 

j_garwah-Son is entitled to his mother's stm 

^^*?rnaer the Mitakahara law as modified by 
the customs and usages of tho commu- 

nity relating to stridhan, a 

his mother’s death to whatever belonged to his 
mother during her lifetime. (Viscoicnt Sumner.) 

habiram sebowgee V. 

114 I.C. 565=1929 A.L.J. W8-49 Q.h.i. 333 
33 C.W.N. 493=31 Bom. L.R. 710- 
1929 M.W.N. 422=30 M.L.W. 835= 
A.I.R. 1929 P.C. 77=57 M.L.J. 581 (P.C.). 




HINDU LAW— SaeeeBBioQ— Dancing giplg. 

•Jangra Sangra Chauhan Thakut— Daughters 
are excluded from inheriting father’s property 
movable and immovable— But no inference from 
this of exclusion from mother’s or grand-mother’s 
stridhan can be drawn: 5 I.A. 1 and A.I.R. 1922 
Oudh 278, Rel. on. (Wazir Sisan, Ag. O.J. and 
Raza, J.). Raj BACHAN Singh v. Bhanwar LADJI. 

118 I.C, 760=6 O-W.N. 287= 

4 Lack. 6g0 = A.I.R. 1929 Oudh 296. 
Kadwa Kunbis— Property inherited by a 
childless woman from her father— After her death 
property devolves on her father’s relations and not 
on her husband. (Marten and Fawcett, JJ.). 
RATILAL NATHADAL V. MOTILAL SANKALOHAND. 

88 I.C. 891=27 Bom. L. R. 880= 
A. I. R. 1923 Bom. 380. 

Mere proof of custom of division by istribant 

(Division by wives) does not entitle the descen- 
dant o! one wife however remot-^ in degree to 
have preference over tho descendants of the 
other wife, though nearer in degree ; 19 0. C. 165, 
Dis.s. tWaeir 3isan and Neave, A.J .Ci.). Bbijraj 
Bux Singh v. raghdbaj. 84 I.C. 227= 

11 O.L.J. 586= A.I.R. 1925 Oudh 173. 
'n.stom excluding daughters — Burden is on the 
party alleging custom. 

Where the defendants set up a parbionlar custom 
by which succession follows a particular line to 
the exclusion of daughters, it is for them to prove 
such a custom. (Chatterjee and Pear.son, JJ.). 
DHARINI KALIANI V. SiSDRAM KALITA. 

70 I.C. 36=39 G.L.J. 100 = 
A.I.R. 1924 Cal. 330. 
Muraos — Custom — Property of first hus- 
band — Son by second husband cannot succeed. 
(Daniels, J. 0. and Dalai, A. J. G,). BHAGWAN 
Din V. MST. INDRANI. 65 I.C. 117= 

24 0. C. 297=8 O L. J. 368= 
A.I.R. 1921 Oudh 233. 

Thiyas—Deviation from general law — Strong 

and strict proof of custom is necessary — Onus of proof 
« on party asserting custom. 

Plaintiffs asserted that among the Thiyas or the 
Ezhuvas. (1) woman married In the family take 
life estates in accordance with the ordinary law 
(3) after them the heir or heirs are first, the 
male members of each degree or their descen- 
dants and secondly the females of each degree 
when no such males exist, the females being ad- 
mitted to the succession, only when representa- 
tives of nearer degree in the order, sons and 
daughters, parents, paternal uncles and aunts, 
grand parents and paternal great uncles and aunts 
and so on with their descendants are wanting. 

Beld, that the burden of proof of this customary 
scheme of inheritance is on plaiutiffg. It 
necessary or possible to regard: 15 Mad. 281 as 
enunciating more than a rule as to burden of proof 

or its weight. Strong and direct evi^ience of the 

custom must be required. It is doubtful whether 
the argument from analogy can be excluded, when 
it can be ligitimatoly employed ; that is wh^ the 
similarity between tho classes of cases is sufficient 
to justify its employment: 38 Mad. 48, Dxst. (Old 

field and Hughes, JJ.). RAMAN 
^ 62 I.C. 334=13 M.L.W. 218=1921 M W ^33- 

A. I. R. 1921 Mad. 661=40 M.L.J. 301. 

—Succession— Dancing girls. i. 

Dancing girl— If can %nhcr\l to her husband. 

No custom among dancing girls could 
provide for a case of a dancing girl 
the properties of bet husband because the very 
idea^is that the “danoing girls” do not marry and 
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HINDU LEW— Saccessloa— Dancing girls. 

.^o not have legal husbands whose properties they 
■could '‘inherit." A daughter of such girl cannot, 
•therefore, inherit her father’s property absolutely. 

■iAMnthahrishna Ayyar, /.). Ramayya v. Oaba- 
pATi Ramayya. 118 I.C. 779= 

A.I.R. 1930 Mad. 329. 

Sorts of dancing woman have heritable blood 

'between them. 

The rule of collateral succeseiou obtains among 
Ihe legitl mate descendants of the two sons of a danc* 
'ing woman whose paternity is unknown, i.e., each 
branch can inherit to the other. 

In the case of a dancing-woman or a Hindu pros- 
titute her religion is Hindu and her customs, 
manners and observances are Hindu, and her eons 
are Hindus, and the Hindu Law therefore is appli- 
■cable to them. 

It is not necessary that in order to have heritable 
blood inheritance should be traced through the 
father. It logically follows that the sons of a 
dancing-woman or a prostitute have heritable 
blood between them. Hence, there is heritable 
blood between the lines of their legitimate descen- 
-dants {Case-law discussed.) 

Per Wallace, J. — Illegitimate ohildren inter se 
■when there is no oontest between them and legiti- 
mate children, inherit to their mother and to one 
-another, (Deoadoss and Wallace, JJ.). ViSWA- 
■KATHA MUDALI V, DORAISWAMI MUDALl. 

|91 1.0. 193=48 Mad. 944=1926 M.W.N. 162= 
1929 M.W.N. 613=A.I.R. 1926 Mad. 289= 

49 H.L.J. 684. 

—Amongst the dancing girl’s caste, the sons 
•■and daughters inherit equally, contrary to ordinary 
-Hindu usage. (Schwabe, C.J. and Coleridge,!.), 
B. CHANDBAMUA V. NAOANNA. 7S I.G. 170= 

16 H.L.W. 309=1923 M.W.N. 567 = 
A.I.R. 1924 Had. 94=49 H.L.J. 226. 
—'SueoeBslon— Daughter. 

‘Daughter succeeding as daughter acquires no 

4ilte by adverse possession. 

Where a daughter’s name is entered in the 
tievenue registers in place of her mother distinctly 
■on the ground that she is entitled to succeed 
under the Hindu Law as the daughter of her father, 
-she acquires no better title by adverse possession 
"than the limited title of a Hindu female which 
"Comes to an end on her death. {Waeir Hasan. J.). 
Behabi 0. Bamsaban. 112 I.G. 400= 

5 O.W.H. 193=i.I.R. 1928 Oudh 227. 
-~—Mithlla system— An unmarried daughter is 
'preferred to a married daughter-Married daugh- 
"ters inherit irrespective of their having issue or 
possibility of issue, or those who have no issue are 
-not likely to have issue. [Das and fAllanson, JJ,). 
KAJBAITI DEBYA V. GOMTI DBBYA. ' 

111 I.C. 673=7 Pat. 820=9 P.L.T. 436= 

^ A.I.R. 1928 Pat. 486. 

■ "'cft and poor— Comparative poverty is the 

■ If a marked difference is found in the finanolal 

position of the sisters, and one of those sisters is 
•hn straitened olroumstances, that is sufficient to 
'bring into operation the authority ■ of the Mitak 
•«ham that the sister who is "unprovided for" shall 
take precedence over the sister who is "enriched" 
.The case has to be looked at from the point ot view 
yf comparative poverty of the claimants, and it 
U not essential that the poorsistet should ba bound 
ito potot to some definite acquisition of property bv 
the noh sister. It is sufficient if her surroundinM 
«ro * such that she should be legafcded aa a iloh 
Womaniu .The ordinary .case is that she has married ■ 


HINDU LAW— Saeeesslon— Daaghter^ 

into a family of position and weallh. (Sfeare, 0,J. 
and Piggott, J.). MANKI KuNWAE v. KUNDAN 
Kcnwab. 87 I.C. 121=47 All. 403* 

23 A.L.J. 183= A.I.R. 1925 All. 37S. 

Bombay School — Daughters take absolute 

estate by inheritance as tenants-in-oommon. 
(JiTacleod, C.J. and Coyijee, J). KISAN TOKABAM 
TAKLE V . BapuTdkaram Ghadling. 

89 I.C. 196=27 Bom. L.R. 670= 
A.I.R. 1929 Bom. 424. 

— 4roros of Amritsar — Son of pre-deceased 
daughter cannot succeed along with daughters of the 
propositus. 

Aroras of Amritsar Town are ordinarily governed 
by the Hindu Law and among them a son of pre- 
deceased daughter does not succeed, along with 
the daughters of the propositus, to his mother’s 
father’s property by the principle of representation 
unless a special custom to that ofieot is proved- 
4 Lah. 236 and 4 L. L. J. 336, Foil, {Abdid Raoof 
andJaiLal.JJ,). MT. Lobandi u. Mt. Nihal 
Devi. 95 I. C. 701=26 P.L.R. 759=6 Lah. 124= 

^ ^ A.I.R. 1925 Lah. 403. 

\M:adras)— Daughter as heiress takes restricted 

interest. 


It 18 now settled beyond dispute that a daughter 
as heiress of her father takes a restricted interest 
similar to that taken by a widow with a similar 
power on disposal. This power is conditional ; she 
can dispose of the inheritance for legal necessity 
but it lies on the alienee to prove the existence of 
this necessity, and this is so even though the 
absence of the necessity ba not pleaded by the 
reversioner. The reversioners (grandsons) on 
the mother’s death can treat the alienation as 
a nullity without the intervention of any Court. 
[Sir Lawrence Jenkins.) KONDAUA Naickbb « 
Kandasami Qoundar. 79 r. (j. ggi— ’ 

28 O.W.N. 1050=22 A L.J. 16=1924 M.W N 86= 
19 M L.W. 107=6 L.R.P.C. 19=26 Bom. L.R. 198= 
51 I.A. 145=34 M.L.T. 20=47 Had. 181= 
39C.L.J. 194=A.I.R. 1924 P.C. 56= 

< TT *'^2 (P.C.). 

-—-Among vadnagar Nagar Brahmans the 

daughters Inherit an absolute estate and on the 

death of one of the daughters her share does not 

go by survivorship but devolves on her own issue 

(Ifiwdsay and Kanhaiya Lai, JJ.), Jawahir Lal 

V. JARAN Lal. 79 I. C, 861=46 All. 192= 

22 A.L.J. 49=5 L.R.A. Civ. 130= 

A.I.R. 1924 All. SSO. 

-Aoooiding to Vatan Act neither the daughters 
of the deceased last male vatan holder, nor his 
brother's widow can claim priority over male mem- 
bers of the same vatan family; 19 Bom. L.R. 730, 
Dist, [Afadeoi, C.J. and Crump, J.). GAVARAMA 
KoM Gaudappa V. Mallanqowda Ghana- 

GOWDA. 76 1. C. 539=A.I.R. 1928 Bom. 382. 
— -(Bengal)— Childless widowed danghter 
though of child bearing age but belonging to ^te 
permitting widow re-marriage cannot succeed alone 
with daughter having son, in the absence of a 
custom to that effect. {Teunon and Ohauihuri 
JJ.). BlNODINI HAZRANI o. SUSTHEB HAZANI ’ 
48 Gal. 800=28 O.W.M. 29= A I R. 1921 Cal 295 
-—Maharashtra and ‘Berar— Daughter sucoteds 
tofath&r as stridhan. 


In Maharashtra and Betat where the Mitakehara 
is paramount and the Mayukha a secondary autho- 
rity, the property inherited by a daughter from 
her father is her stridhan and devolves on unmar- 
ned daughter, married daughter who is unprovid- 
ed for; marriod* daughter who is provided foe 
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HINDU LAW— SacccBsion— Daughter-in-law. 

daughter’s daughter ; daughter’s son ; son and 
eon’s sou. Case-law discussed. {Prideaux, A.J.C.). 
GOVJNDA. V. Mt. Doom. 65 I.C. 671 = 

5 N.L.J. 187 = A.I.R. 1921 Nag. 142. 
—Succession— Daughter-in-law. 

— - Bombay School— Daughter-indato succeeds in 
preference to brother's grandson. 

In Western India, i.e , according to the Bombay 
School, the compact series ends with the brother’s 
son ana doesnot include the grandson. This view 
has not been overiuled by the Privy Council: 
A.I.R. 1915 P.C. 70, and therefore the daughter- 
in-law is entitled to preference over the grandsons: 
A. I.E. 1915 P C 10 Esrpl and Duf. i^adgaon- 
har. Patkar and Murphy, JJ.). APPAJI JlJAJI 

Vaidya u. Mohair L^l fayji Gpjab. 

32 Bom.L.R. 709=A.1.R. 1930 Bom. 273. (F.B.). 
— - Apart from some special custom the widow 
of pre-deceased son is not entitled to succeed in 
preference to a nephew. The widow has only a 
right of maintenance. {Johnstone. J.). Sarupa v. 
Mt. DHUUDAN. 122 I.C. 89=11 L.L. a 219 = 

A.l.R. 1930 Lah. 286. 

Daughter-in-law is no heir either to her 

father-in-law or to hermother-in law ; A.l.R. 1927 
Oudh 240, Foil. \Misra and Baza, JJ.). KUSBWAQT 
RAI V. JAGANNATH PRASAD TANDAN. 

119 I.C. 872=A.1.R. 1930 Oudh 164. 
.. Mitakshara — Daughter-in law is not entitled 

to inherit. 

According to the law of the Mitakshara prevalent 
in the United Provinces the widow of a pre- 
deceased SOD is not entitled to inherit any property 
of her father-in-law. Case-law discussed : 7 I. A. 
212 and 5 Bom. 110 (P.O.), Dist. {Gokaran Nath 
Misra, J.). KRISHNA KUMABI v. RAJENDBA BAHA- 
DUR. 104 I.C. 195=2 Lock. 43= 13 0 L.J. 846= 
6 O.W.N. 1150= A I.R. 1927 Oudh 240. 

. —Widow of a pre-deceased son has no prefer- 
ence over nephew — Ko custom exists to the con- 
tjj^yy—Custom (Punjab). {Broadway and Moti 
Sagar, JJ.). Chint Ram t>. MT. Shib Devi. 

4 L. L. J. 10 = A.I.R. 1922 Lah. 207. 

— SucoesBion— Daughtep’s eon. 

daughter’s son excludes a daughter’s 

bod'b son; 25 M. 678, Bef. to-, 27 M. 882, Foil. 
{Napier and Odgers, JJ.). KRISHNASWAMI 
BAITTAB V. SBEENIVASA BATTAR. 76 I. C. 881 = 
30 M.L.T. 168 = A.I.R. 1922 Mad. 341 = 

42 M.L.J. 124 

-Dayabhaga school — Childless widowed daughter 

is excluded by sons of deceased daughter. 

Where the rival applicants for succession certifi- 
cate to the estate of a Hindu governed by Daya- 
bbaga School are a widowed daughter with no 
children and sons by another daughter previously 
deceased, the latter are to be preferred to the 
widowed daughter notwithstanding the fact that 
under the provisions of the Hindu Widows’ Re- 
marriage Act there is always the possibility of her 
marrying again: 19 W. R 189, Diss. ; 2 W. R. 176; 
6 W R. 147 and 19 C.W.N. 472, Foil. {PiggoU and 
Walsh JJ.). Pramila Devi u. Chandrasekhar. 
’ 60 I.C. 777 = 43 AH. 450=19 A.L.J. 272= 

A.l.R. 1921 All. 122. 


—SuccesBion— Degraded woman. 

^Tbere is heritable blood between a prostitute 

and her sister who as sister is the heir of the 
prostitute (Bhavin). On the analogy of Hindu Law 
such a sister is a sapinda heir. {Fawcett and Pat- 
kar JJ.). NARAYAN PANDLIK V. LAKSHMAN 
DAji 106 I.C. 87=51 Bom. 784 = 

29 Bom. L.R. 930= A.l.R. 1927 Bom. 498. 


HINDU LAW — Succession — Exclusion from. 

What constitutes degradation for purposes of' 

inheritance. ^ 

Whether a woman was degraded or not is a ques- 
tion of fact to be found in each case, Unohastity 

ipso /ac/o does not produce degradation : 81 Mad 
100, Foil. 

When special legal consequences follow from the 
fact of a person being degraded, the Court will not 
assume th.it the person has become degraded br 
the mere fact that that person has lived a life of 
unchastity. Unless there has been formal expul. 
sion from caste on account of unchastity, or the 
circumstances lead to an irreaistible inference that 
the person concerned either treated herself as an 
outcaste or was treated by her community as such 
the Court will not be justified in proceeding on the 
footing that the fallen woman is a degraded wo- 
man and must be so regarded for the purposes of 

law. {Venkaia^ubba Bao, J.). Kothandaram 
NaidD u. SUBBIEB. lOv I, C. 429= 

38 M.L T. 278=26 H.L W. 54= 
A.l.R. 1927 Wad. 576=52 M.L.J. 914. 

Degradation does not sever the tie of kinship 

previously existing, either between her husband’s 
relations or her blood relations : 28 Mad. 171, Bel. 
on. {Venkalasubba Bao. J.). KOTHANDARAM Naidit 
V. SUBBIER. 102 I.C. 429= 38 M.L.T. 278= 

26 M.L.W. 54= A.l.R. 1927 Mad. 576= 

62 M.L.J. 314- 

As regards succession to a degraded woman, 

husband’s brother is preferred to maternal unole. 
{Venkalasubba Bao, J.). Kothandaram Naidu v'. 
Subbibb. 102 l.c. 429=38 M L.T. 278= 

26 M.L.W. 54 = A.l R. 1927 Had. 576= 

52 H L.J. 514. 

Succession to a prostitute’s stridhan — Ordi- 
nary law applies — Dayabbaga law— Son excludes 
married daughter. {Suhrawardy and Duval, JJ.), 

Shaikh Taleb ALi t). Shaikh abdud Bazack. 

89 I.C. 141 =29 C.W N. 624= 
A. I. R. 1925 Cal. 748. 

There is nothing in the Hindu Law which 

states that when an unmarried woman has fallen, 
from chastity no one can succeed to her property 
except the Crown. J.). MT. BHANGA v. 

DlN MOHAMMAD 65 I.C. 903 = A.l.R. 1928 All. 233. 
— Succession— Exclusion from. 

. Unchastity not condoned — Troma?^ not entitled' 
to inherit. 

Where the wife was proved to have been unchaste 
during her husband’s lifetime and there was no 
evidence of condonation on hie part. 

Held, that she was disentitled to inherit. 

Quaere', whether the plea of condonation can at all? 
be raised under the Bengal law of inheritance. 
{Mitter, J.). RANI DASSYA v. GALAPI DassTA. 

34 C.W.N. 648. 


•Lunacy os a bar to inheritance — What is. 


The mere failure to conduct the family business 
s not a sign of insanity, and a man. who was never 
)laced under restraint, who left the hospital, when 
jnder observation, of his own will and who took 
part in the funeral ceremonies of his brother and 
the marriage ceremonies of his daughter, is 
aot a lunatic although be may be eccentric and of 
weak intelligence. {Wazir Hasan, Ag. C. J. and 
Pullan J.). Balbhaddab Singh v. Shamsheb 
Singh. 8 O.W.N. 109= 

1 T Anna OAfi 


Dumbness should be congenital to amount to- 

disqualification. 

Dumbness should he congenital in order to be 
sufficient to disqualify an. heir from inheriting' 
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BINDIT LAV *-SaooessIoQ— Bxclaslon from. 


HINDU LAW— SacoessioQ— Exalaiioa from. 


under Hindu Law ; (1867) 4 B. H. 0. A. 0. 185, 
Oona. and Appr. 

There U a speoial reason for treating the dumb' 
ness on the same footing as deafness with reference 
'to which it is laid down that it shonld be con* 
:genital in order itmiy oonstitute a disqualidoation. 
{Shah and Fawcett, JJ.). SWITRIBAI GANESH o. 

BHANBAT Shankar bhatt. 100 I. C, 586- 

S1 Bom. SO— 29 Bom. L R. 64= 
A. I. R. 1927 Bom. 103. 

■■Deafness and dumbness must be congenital : 
45 Gal. 17 (P G.) and A.f.R. 1923 Nag. 151. Fo«. 
(Findlay, J.C.). MT. DhaniyABAIv. MT. KAU- 
SALYA BAI. 101 I.C. 830= 10 N.L.J. 61 = 

A.I.R. 1927 Nag. 235. 
’ITncJiaste daughter, if excluded. 

A daughter who Is unchaste is not under the 
-same rule of exclunon as a widow and is not prohi* 
bitad by reason of such uncha&tity from inheriting 
lier father's or mother's estate. {Coutts- Trotter, 

C.J.), annapubnamma «. Venkamma. 

97 I.C. 604=24 U L W. 318= 
1926 M.W.N. 66l=A.I.R. 1926 Mad. 1017= 

91 M L.J. 387. 


“Marriage with woman of lower grade in same 
-caste is valid and in absence of oommunal ouatom 
Tendering it invalid, does not disentitle the man 
®^trying or his issue from inheritance in the 
'Mmily property. (Sulaiman and Kanhaiya Lai, 
t//.). Has Prasad V. Kewad. 83 1.0.163= 
47 All. 169 = 22 A.L.J. 1009=6 L R.A. Civ. 7= 

A.I.R. 1929 All. 26. 

•"i£urderer cannot succeed, 

A murderer must for the purpose of the inheri- 
«Anoe, be treated as if he were dead when the in- 
'ietitanoe opened and as not being a fresh stock of 
■descent ; the exclusion extends to the legal as well 
■as beneficial estate, so that neither he oan himself 
cuooeed not oan the succession be claimed through 
: 27 M. 591, Ref.; 82 B. 275, List. {Lord PhiW- 
JW’C.) Kenohava Sanybdlappa HOSMANI V. 
GlaiMALLAPPA OHBNNAPPA SOMASAGAB. 

«2 I.C. 966=26 Bora. L.B,. 779=20 M L.W. 417 = 
48 Bom. 569=91 I. A. 368=22 A.L.J. 962= 
9 L R.P O. 182=40 O.L.J. 447=29 C.W.N. 271 = 
4924 M.W.N. 719=39 M. L. T. 241=3 Pat. L.R. 9= 
A.I.R. 1924 P. 0. 209=47 M.L.J. 401 (P. 0.). 


“d)i8gusting disease^When a bar to successio 
peformity and unfitness for social intercom 
arising from the virulent and disgusting nature 
'the disease would appear to be what has been ao6e] 
ea in both the texts and the decisions as the mo 
■catiBfaotory test. Satisfaction of this test alo: 
will deprive a person of the position of being ioi: 
^wner of eertoin family property and of the abili 

soniSS Mad. 2f 

JT 22 Oal. 843 (P.O.), Fo 

ALord Shato.) Ramabai v. Habnabai. 

^ 80 I.C. 198=26 Bom. L.R, 308 

» » r ni A.L.J. ^64 

363=9 L.R.P.G. 92 
M t-W- 8=51 1. A. 177=29 C.W N. 129 
A.I.R, 1924 P.O. 129 =48 M.LJ. 937 (P.C 

——Dumbness in order to exclude a person ftc 
'tnherltanoe must be incurable though It need . n 

J-.). B 

w^VAFGAVABI t). MOLSSANKAB PBEUOHAND 
» ^ 89 I.0. 178 =26 Bom. L.R. 269 

A.I.R. 1924 Bom. Sf 

. ““f.. •« 



The Hindu Law of IVfitakshara as distinguished 
from Dayabhaga does oot require that an Unohasto 
or immoral daughter should not succeed. Such a 
ooodition is laid down in the case of widows, but 
not iu the case of a daughter. {Jwala Prasad and 
Ross, JJ.). Ram Peroash Singh v. Mt. Dahan 
Bibi. 78 I.C. 749=3 Pat 192=9 P L T 203= 
1924 P H C.C. 8S=A.I.R. 1924 Pat. 420. 
— Insanity need not be congenital. 

Insanity, as a ground of exolusiou from inheri- 
tance under Hindu Law, need not be oongenital : 
43 Mid. 464, Foil. {^Tacleo'i, C.J. and Crump, J.). 
BAPDJI NARSO V. DATTO ANTAJI. 73 I. C- 279= 

23 Bom. L.R. 401=47 Bom. 707= 
A.I.R. 1923 Bom. 429. 

^Leprosy of anaesthetic type is no ground for 
exclusion. 

Leprosy to be a ground of exclusion must be of 
the sanious or ulcerous and not of the aniesthetio 
type. The presumption of Hindu Law is against 
disqualification and the burden of proof of disquali- 
fications lies on a person who seeks to exolude 
another who would be an heir, should no case of 
exclusion be established. Where it is contended 
that a person is excluded from inheritance by 
reason of disease, the strictest proof of the disease 
as will disqualify him at the time the succession 
opened will be required. (C. 0. Qhose and Panton, 
JJ.), SORBNDRA Nath De v. Ashdtosh 
Nandi. 75 I.C. 474=27 C.W M. 959= 

50 Cal. 604= A. 1. R 1923 Gal. 331. 
——A Hindu who is congenitally blind is exclud- 
ed from the inheritance and the rule has not be- 
come obsolete. Texts and case-law discussed. 
43 Mad,, 4. Foll.{Schioabe, C.J., Oldfield and Coutts- 
Trotter, JJ.). PODIA NADAN V. PAVANASANADAN. 

69 I.C. 313 = 43 Had. 949=16 H.L.W. 963= 
1922 M.W.N. 693=31 M.L.T. 320= 
A.I.R. 1923 Mad. 219=43 M.L.J. 996 (F.6.). 

-^Blindness from birth, not cured by 50 years can 

be presumed incurable. 

A oo-paroener is excluded from inheritance if he 
is born blind and is incurably blind. Where the 
plalniiS is aged 50 and has not yet been cured, it 
may safely be presumed that bis blindness is incur- 
able: 43 Mad. 4, Liss.; 45 Cal. 17 (P.O.); 46 B. 465 i 
11 W.R. 11 (P.B.), Appr. {Batien, J.C.). NANA v, 
JOGILAL. 71I.G. 568=6 K.L.J.81s 

19 N.L.R. 69= A.I.R. 1923 Nag. 161. 
—Dumbness oongenital and inourable is a 
ground for exolusion; (1867) 4 Bom. H.O. (A.J.O.) 
135, followed. (Madeod, C.J. and Shah, J.), 

Bharuappa, adoptive father, bhabmagauda 
MDDIGANDAB V, Djjanqauda, Adoptivb 
Father, Bhaeamgadoa. 65 1.0. 316= 

46 Bom. 495=23 Bom. L R 1320= 

A.I.R. 1922 Bom. 173. 
— Murderer’s Hneal descendants are also exclud- 
ed /rom inheriting to property of the murdered— 
Basis of such exclusion. 

It is compatible with justice, equity and good 
conscience that the oxolueion of a murderer from 
the inheritance of the man whom he had murdered 
must be taken to include his dtreot lineal desoen- 
dants. Therefore, as the plaintifi's father had muf 
dered his brother with the sole object o! Beourlog 
his property, they are excluded from inheriting the 
property of their deceased unole as their suooesslon 
Is opposed to publio policy. It Is generally reoog- 
nised that the exolnaion of the murderer is not 
baaed on the ptinoi^les of either Hindu, Moham« 
a^danor OustomMy Law, bnV on ’ puMlo policy 
and joBtioeanditlBteni this standpoint mth« 
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HINDU LAW — Succession — Exclnsion from. 

than that of the personal law of the patties that 
the question is to be approached, {Broadway and 
D. Abdul Qadir, JJ.). HAR BHAQWAN v. HUKAM 
Singh. 68 I.C. 769=4 L L.J. 245= 

3 Lah. 242=A.I.R. 1922 Lah. 243. 
“ The rule of public policy which excludes a 
murderer from the estate of themurdered person is 
applicable to Hindus also. The exclusion extends 
both to the legal and beneficial estate: 27 Mad. 
591, Dis/. from. {Macleod, C. J. and Fawcett, 
J.). Giri Mallappa CHANNAPPAv. Kenchava 
San Yellappa. 61 I.C. 284=45 Bom. 768 = 
23 Bom. L R. 213=1. 1. R. 1921 Bom. 270. 

— Snccesslon—Female heirs. 

The title to an absolute occupancy field ac- 
quired by a mother by prescription alter her son’s 
death is a limited title of a female heir, and on 
her death the person entitled to inherit the pro- 
perty would be the reversionary heir of the son. 
{Kolhalkar, A.J.C.). MAHEPAT v. MOKOND RAO. 

114 I.C. 454=A.I.R. 1928 Nag. 329. 

Berar— Daughter' in-law inherits in preference 

to paternal cousins, of her husband : 4 Bom. 219, 
Foil. {Mitchell, A.J.C.). GANPAT v. BUDHMOL. 

98 I.C. 1062= A. I. R. 1927 Nag. 86. 

Obiter. — A step-mother cannot inherit from 

her deceased step-son; 28 All. 187 ; 16 All. 221; 
37 Mad. 286, Foil. {Sulaivian, J.). Ram Prasad 
V. Babu Lal Sonar. 86 I.C. 849= 

6 L.R.A. CiY. 182=A.I.R. 1925 All. 417. 

■■ According to the Hindu Law of the Bombay 
School, a daughter’s daughter inherits as a bhinna 
gotra sapinda after all the sagotra sapindas are over 
and not as a sagotra sapinda. {Einkhede, A. J. C.). 
GBDNAJI V. TULSI. 82 I.C. 457 = 20 N.L.R. 182= 

A.I.R. 1925 Nag. 98. 
A re-married Hindu widow is not entitled to 
inherit as a gotraja sapinda to the relations of her 
first husband, and her husband’s father's sister is 
a preferential heir to her: 29 Bom. 91 (F.B.). 
{Macleod, C. J. and Shah, J.). Pranjivan HAB- 
aoVAN V. BAI BHIEHI. 63 I.C. 947 = 

49 Bom. 1247 = 23 Bora. L.R. 553= 

A.I.R. 1921 Bora. 57. 
- A paternal uncle’s daughter is not a gotraja 
sapinda — Hindu Law is opposed to succession of 
females and therefore female heirs recognised by 
law are only exceptions to the general rule. {Seaton 
and Crump, JJ.). KRISHNA BAI GOVIND JOSHI v. 
KESHAV GAJANAN POTBHRE. 59 I C. 611= 

22 Bora. L. R. 1162. 

— Succession — Half blood. 

Mitakshara — Preference of whole blood to 
half-blood is restricted to cases of brothers and 
their sons only : 24 Bern. 317, Foil.’, A. I. R. 1926 
Nag. 218, Diss. from ; A. I. R. 1915 P. C. 81, ExpL 
(Eallifox and Ghulam Mohiuddin, A. J . Ls.^. 
LALDAS t>. GUBUDAS. 113 I.C. 893- 

11 N.L.J. 169=24 N.L.R. 172 = 

A.I.R. 1929 Nag. 2. 

Distinction, between full and half blood should 

be restricted to cases mentioned in texts. , ,,, 

Where the text writers meant that there sbouia 
be a diflerence between the relations of full hloo 
and half blood, that was specially enumerated. 
Where there is no such distinction made 
text, the words should be construed as including 
both full blood and half-blood: 82 Cal, 261 and 
40 Cal. 82,ite/. {B- B. Qhose andCammiade, dJ ), 
JATiNDBA Nath v. Nagendra Nath Ray. 

108 I.C. 246=63 Cal. 1163=47 C-M- 265- 

. ,82C.W,N. 548«A. I. R.1928Cal,289, 


HINDU LAW — Succession— Heritable property. 

The distinction between the whole blood andfc 

the half-blood observed in the case of brothers' 
and their sons according to Hindu Law does nob 
extend to the uncles of the deceased, that is» 
the sons of his grandfather, in the Bombay. 
Presidency ; Case-law considered, 37 All. 545 (P.C.)^ 
Expl. ; 24 Bom. 317, Foil. [Shah. Fawcett andi 
Madgavkar. JJ.). SHANKAR Bajjjosri «. KASHI- 
NATH Ganesh. 100 1. C. 430= 51 Bom. 194 = 

29 Bora. L.R. 1 = 38M.L.T. 167 = 
A.I.R. 1927 Bom. 97. 

Whole and half-blood — Preference extends- 

to sapindas other than brothers and their sons:. 
24 Bom. 317, Dissented All. bib {P.C.), Foil. 
{Kotwal, A. J. C.). Nabain v. HAMRAJI, 
91 I.C. 989=21 N.L.R. 163=A.].R. 1926 Nag. 218. 
Sapindas up to 7th degree— Whole blood ex- 
cludes half-blood if otherwise equal in degree— 
Beyond 7th degree no diScrcnce exists between 
them; 24 Bom. 317 and 37 All. 545 (P.C.), FolU. 
{Eallifox, A.J.C.). ATMABAM v. PANDU. 

89 I C. 178= A.I.R. 1926 Nag. 154, 
Consanguine brother preferred to uterine bro- 
ther — The word “ Sodara " used in the Mitakshara, 
does not mean uterine brothers. 

Hindu Law contemplated generally no competi- 
tion between consanguine and uterine brothers, 
though it propounds settlement of rights between- 
full and consanguine brothers. Under the Hindu. 
Law a consanguine brother is entitled to succeed 
in preference to a uterine brother. Tbe word 
‘ Sodara ’used in tbe IMitaksbara is not indicative 
of tbe brothers born of the same mother, but of 
different fathers. In the Mitakshara, Chap. II,. 
S. IV, paragraphs 5 and 6 (Stokes’ Hindu Law 
Book, page 445) whore the subject of the brothers*' 
right to inheritance is dealt with, nothing beyondb 
the difference between brothers of the whole blood 
and brothers of the half-blood is indicated. The 
brothers there referred to are all sons of tbe same 
father. 

The sons of the same mother by different fathers' 
though born of the same womb belong to a differ- 
ent family and as such are entirely outside the 
category of the class of heirs under the heading of; 
“brothers.” {Macleod, C.J. and Shah J.). EKOBA 
Parabbramv. kashibam Totaram. 

66 I. C. 341=24 Bom. L.R. 229=46 Bom. 716= 

A. I. R. 1922 Bora. 27. 
— Succession— Heritable property. 

Bight to place platforms on portions of ghat to- 

help pilgrims and receive remuneration is inheritable 
property. 

Right to place platforms on portions of the ghab 
for the purpose of helping pilgrims who come to- 
Benares to bathe in the Ganges, and to enable 
their owner to obtain remuneration for services- 
which arc rendered to the brothers cannot be said- 
to bo a mere right to obtain alms. It is a right to- 
property and is a right which is heritable under the 
Hindu Law : 39 All. 196 and 10 Cal. 73, Bef. j. 
18 A.L.J. 983, Dist. {Mears, C. J. and Banerji, J.). 
SoBAJ Prasad v. Ganesh Ram. 

63I.C. 94=43 All. 581 = 19 A.L.J. 516= 

A.I.R. 1921 All. 235*. 

Copyright can be inherited. 

Whether a right of survivorship would or would- 
not apply to a copyright in books published by one» 
co-parcener, the right can be inherited by the heir^ 
of the author who owned the copyright. {Banerji. 
and Qokul Prasad, JJ.). Qhafoob BAKSH 
JWALA PRASAD. 61 I-C. 394=43 *1*;, 

^ 19 A.L.J. 180 = A.LR. 1921 AlL.Wv 
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HIHDUIiAW—Saooesfiion— Illegitimacy. 

— Saooeasioii'-'IIlegitlmaoy. 

— ‘Meaning of, »n Westetn India. 

The term dasiputra no doubt originally meant 
Bons of a female elave, but in Western India, at 
all events, it has come to mean sons by a kept mis* 
tress of one of the lower oaates. (Sir George X/otim- 
des.) RAOJI V. Kunjalal Hibalal aqabwala. 
123 I.O. 709=34 C.W.N. 627=51 C.L.J. 434^ 

A.I.S. 1930 P.G. 163 (P.C.). 
—SaccesBioD— Illegitimate obildren. 

“If a son born of a Sudra wife is not entitled 

to more than one*tenth share of bis father's in- 
heritance, much less can be (as nephew) be held 
entitled to inherit a larger share of the inheritance 
ofhisnnole”. [Paikar and Shingne, JJ.). NATHA 
V. ChBOTALAL. 32 Bom. L.R. 1346. 

■ — An illegitimate eon of a sudra is entitled to 
a certain share in the inheritance from his father. 
But if there is no authority to show that the prin- 
ciple can be extended to the case of other illegiti- 
mate persons claiming succession to the property 
of their relations other than the father. (Oraham 
and Mitter, JJ.). GOPAL JANA v. BroKA Mohan 
Bwami. 34 C.W.N. 944. 

No right to collateral succession. 

The illegitimate son of a Sudra does not acquire 
by birth an interest in the property of hie putative 
father’s father and therefore cannot get the father’s 
share if the putative father dies undivided from his 
brother or brother’s sons or other collaterals : 
7 Mad. 407 ; 8 Mad. 557 ; 25 Mad 429 ; 27 Mad. 32 ; 
24M.L.J. 271; A.I.R. 1928 Mad. 127 and 10 Mad. 
334, Affirmed ; 88 Mad, 1144 and 89 Mad. 136, Dist.; 
la Mad. 401 ; 15 Mad. 307; 23 Mad. 16; 25 Mad. 519; 
41 Mad. 44 and other cases discussed. [Devadoss, 
and Walsh, JJ.). Rathnasabapathy Odayab v. 
Gopala Odayab. m I.O. 126=29 M.L.W. 696= 

A.I.R. 1929 Mad. 545=66 U.L.J. 673. 

-Illegitimate sons are not entitled to any 

share in the family property of their deceased 
father when there are collaterals in existence- 
27 Mad. 32, Foil.; 18 Cal. 151, Dist. {Phillips, Offig. 
C.J. and Ananthakrishna Aiyar, J.). Nagabath. 
MAMMAL V. CHINND Sah. 107 I-O. 419= 

1927 H.W.N. 750= A.I.R. 1926 Mad. 127= 

83 H.L.J. 861. 

■dn UlegitimaU son cannot succeed a collaterdi 
as an heir. 

There is distinct authority for holding that an 
Illegitimate son Is not a collateral heir. By an 
exceptional rule he takes his father's estate by the 
right of inheritance and also succeeds by right of 
BUtvivotship. But there is no authority for holding 
that he auooeeds to the estate of collateraU as an 

{Stuari, Q.J, and JRasa, /.); 

Raj Fateh Singh baldeo Singh. 

109 1. 0. 810=3 Lack. 416= 

® B. 1928 Oodh 238; 

Das%putra~hWho is. 

V The fact that the husband was indifierent to his 
wife Uvlng with a stranger, does not conolusiveW 
show that the husband had divorced her. Oonee- 
quently the son bom of the stranger is by adulte- 
rous intercourse and not a daBMUtra of the stranOTiF. 

A+B, iw p.q. 8 

C.J. and Coyajee, J.). Vithabai v, Pandb, 

96 1.(^ 988=28 Bom.. L.:R<, 690? 

w 1626 Bam* SOiw 

^^ugV;ths megjtii^tajapiv of 9.Ml%t4nkg^ 

p his property if he died witl? 




HINDU LAW — Sacoession — Illegitimate 
children. 

out issue, he has never been regarded by. any of the 
Courts in India as an heir to bis putative father’s 
collateral relations: 41 Mad. 44 (F.B.,) Ref.- 

[Spencer OTid Kumarasu'avii Sastri, JJ.). AYISWAB- 
YANAKDAJI V. SiVAJI RAJA SAHBB. 

92 I. C. 926=49 Had. 116= 
A.I.R. 1926 Had 84=49 H.L.J. 568. 

No sapindaship exists between the offspring of 

an ilUgilimale son and those of a legitimate son. 

Where a oommon ancestor has several biaoohos 
descendants and the descendants of one of the 
branches trace their connection with the common 
ancestor, through a person who was an illegiti- 
mate SOD, the members of the other branches can- 
not claim to be eapindas with them. {Spencer, 
Offg C.J. and Kumaraswami Sastri, J.). MAHARAJA 
OF KOLHAPUR V. SUNDARAM ATYAR. 

93 LG. 703=48 Had. 1= A.I.R. 1925 Had. 497. 

lllegilimate son of Sudra takes half of what 

he would have taken if he were legilimate~k^ompeti~ 
tion between adopted and illegitimate son. 

An illegitimate son of Sudra takes in the estate 
of his deceased father half of that which be would 
have taken had be been legitimate, not a half 
share which the other participants take: A.I.B. 
1923 P.0, 8 (P.C.), Foil. 

Per Kumaraswami ^osfri, J. — In oases of 
competition between an adopted son and an illegiti- 
mate son of a Sudra, it would be unreasonable and 
against all preoedents in computing the shares, to 
treat the illegitimate sons as legitimate, presume 
that the adoption was after the birth of the iUegiti- 
mato son, add to it the oonsequenoe that the adop- 
tion is invalid anid hold that the illegitimate son 
could therefore get the whole property and then it 
should be divided by half, so as to give the ille- 
gitimate son and the adopted son equal shares. 
The proper oourse is to assume the adopted son to 
be in the same position as a natural bom son, 
imagine the illegitimate sons to be legitimate sons, 
see what sharps they would get on that footing, 
aud give the illegitimate sons one half of it. 
(iSpenc^r, Offg. C.J, and Et^marasxcami Sastri, J,). 
Mababaja of Kolhapur v. Sundaram Ayyar, 
93 l.C. 705=48 Mad. 1 = A.1.R. 1925 Had. 497. 
— The doctrine of representation applies to ille- 
gitimate sons as well as to legitimate sons. 
(Spencer, Offg. C.J. and Kumaraswami Sastri, J.)^ 
IIARARAJA OF KOLHAPUR V. SUNDA^AM AYYAR. 

93 l.C, 705=48 Mad. 1= A.l.B. 1926 Had. 497. 
— Illegitimate sons by a alohammadan migr 
tress la not an.beir; 27 Mad. 13, Ref. {ilacleo^, C,J. 
and Crump, J.). BiTARAM PANDDRANG v. GANPAT 
Daulat B4M, 73,1. q. ^1^=28 Bom. L. R. 429= 
v '■( ■’ A.I.R. 1923 Bom. 384. 

T — r-Stklras — is co^paremer with 
hie father. 

The' illegitimate sons .in three High classes 
neyot taka.by 'inheritftnoe< but are only entitled to 
malntwanoe tcoa the estate of the father. The 
illegitimate, son of 'the Sudra might however under 
certain oiroametanoes inherits either jointly on 
severally. Flaintifi an illegitimate son of one JR 
sued defendant on a bond, > ' 

Held, if R was not a Sudra even tiie suofiessiun' 
oertifloate. would not enable' the< plaintitt to aue 
but.Ubdwap a Sadia the pla/ntiS .would he a on- 
Bawenejs.wlth his lather: 4 fiom. 37: 11 Qah 702 and 
la'Gal. 4.J.Od. QAN,OliA!i.)ik 

68I.0; 413l=AvLfi.4mHiXfiI^ 

niMlWMd ooalq ooiiiiJ uvmI bluoo o.iehsam aiTS 
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^chUdren*^ ~ SoccesBioa — Illegitimate 

Where the defend ints alleged that they were the 
descendants of one D who was the Dasiputra of 
one J, and the evidence showed that they had used 
the same family surname as J, had been living in 
the same family wada and had paid assessment 
direct to Government and that in a letter written 
by the father of the plaintiffs, to defendant, such 
teras were used as would ordinarily be used to a 
relation and not to a stranger, 

Held that as assuming D was the illegitimate 
son of J, it does not follow that D was the issue of 
a permanent misv.resa. {Macleod, C.J. and Coyajee, 
J.). Ganoaram B. MAHADIK V. Bapusaheb 
alias Kbibhnarao D. Mahadik. 64 1.0. 508= 

24 Bom. L.R. 828= 
46 Bora. 1022=A.I.R. 1922 Bom. 334. 

—Under Hindu Law, because the illegitimate 
son of a Sudra cannot inherit the separate property 
of his father’s legitimate son, as a brother, a son 
of a legitimate son of a Sudra cannot inherit the 
property of an illegitimate son of his ancestor. 
{Macleod, C.J. and Shah, J.). ZiPBU CHINDHU 
SHIMPI V. BOMTYA DAGADU KUMBHAB. 

64 I.Q. 975=43 Bom. 424=23 Bom. L.R. 1193= 

A.I.R. 1922 Bom. 176. 

Son born of adulterous intercourse not entitled 

to succeed. 

Where the husband of a Sudra woman left the 
village, throwing her on her own resources but had 
not abandoned her, that six months after she went 
to live with another man whom she re*married 
according to Churi form according to caste usage, 
that when her husband returned, he did not take 
steps to take her back and that a son was born to 
her from her second husband about 2 years after 
her husband's return, 

Held, that the son so born was not entitled to 
succeed to the property of the second husband of 
his mother. There having been no abandonment 
by the 1st husband the C^uri marriage was invalid. 
The connection between the sudra woman and her 
second husband was at its commencement adul* 
terous and the son bom to them would not be the 
heir of the second husband of his mother if he 
was conceived during that adulterous connection. 
If the connection had come to an end, i.e., if the 
marriage tie between her first husband and herself 
bad been dissolved before the son was conceived 
he though an illegitimate son, would be able to 
inherit. He is however entitled to receive suitable 
maintenance out of his father’s estate: 1 Bom, 97; 
88 Mad, 866; 17 Bom. L.R. 584, Ref. (Dhobley, 
A.J.C.), Sbeonandan Singh u. Peansingh. 

641. 0. 897=18 N.L R. 113= 
A. I. R. 1922 Nag. 244. 

Illegitimate daughter of Sudra succeeds to 

mother’s estate in absence of nearer heirs. {Mac- 
leod, C.J. and Fawcett, J.). DUNDAPPA Basappa v. 
Bhimava. 89 1.C. 961=45 Bom. 597= 

A I R. 1921 Bom. 137. 

"Dasi", meaning of— Son of exclusive and 

permanent concubine entitled to succeed. 

Under the Bengal School of Hindu Law, correct- 
ly interpreted, an illegitimate son of a Sudra is 
entitled as a Dasiputra to a share of the inheri- 
tance, provided that his mother was in the continu- 
ous and exclusive keeping of his father, and he was 
not the fruit of an adulterous or an incestuous 
intercourse. This right is not subject either to the 
condition that his mother was a slave woman In 
thtee ohnioal sense of the term or to the condition 
that a marriage could have taken place between 
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his father and his mother : 1 Cal. 1 and 19 Gal. 91, 
Overruled. 

The term ‘ Dasi ’ is not eiclusively applicable to 
a female slave, but includes a Sudra woman kept 
AS Qoncvihine. Dasyadi sudra putra in Dayahhaga, 
Chapter 9, para 29, includes the son of a dasa or 
the like; it is not restricted only to the son of a dasi 
or the dasi (slave woman or wife of a dasa)\ also the 
term ap-irinita means, not ‘ a maiden ’ but ‘ not 
married to sudra to whom she bears a son.’ 

Per Chatterjea J . — Having regard to the fact 
that more than a century the right of an illegiti- 
mate son of a Sudra by a kept woman has not 
been recognized in Bengal, and having regard to 
the opinions of writers on Hindu Law in Bengal, 
I think we should not revive such a right which is 
opposed to the usage and sentiments of the people 
of Bengal, even if it is deducible from the texts of 
Jimutavahana or any other authority {^fooherjee, 
A.C.J.. Fletcher, Chat'erjea, Teunon and Richard- 
son, jj.). RA.TANI Nath v. Nitai Chandra. 

63 I.C. 50=43 Cal. 643 = 25 C. W N. 433= 

A.I R 1921 Cal. 820 (F.B.). 

Illegitimate son of Sudra can succeed only 

on nroving that connection between parents was 
not adulterous: 39 M. 136 (F.B,). Foil. [Eumara- 
swami Sastri and Odgers, J T ). PrCHAT PiLLAlv. 
GOPAL PILLAI. 70 I C. 122 = 15 M L.W. 15 = 

A.I.R. 1921 Had. 647=42 H.L.J. 276. 

Onus of proving that they are the offsprings of 

incestuous or adulterous connection is on person set- 
ting up the contention. 

Whether the existence of the connection of an 
adulterous nature between the parents, is called 
(1) a condition for an illegitimate son (not prima 
facie an heir) claiming the inheritance or (2) a limi- 
tation upon the right of an illegitimate son {prima 
facie an heir), to inherit, the burden of proving, that 
the connection between the mother and the father 
of the illegitimate child involved criminal offence 
and grave misconduct of adultery is on the person 
who sets up the contention. 

There is no question of incestuous oonneotion 
where the p.arties belong to two well defined dis- 
tinct sub-castes. {Sad<isiua Aiyar and Napier, J J .). 
PAL-ANI ammalv. Kupposami Godndan. 

62 I.C. 769=13 M.L.W. 511= A.I.R. 1921 Had. 291. 

Father — Tllegitiimte ion is entitled to half the 

share of a legitimate son. 

The illegitimate son of a Sudra is a member of 
the joint family and is entitled to maintenance. His 
right in the co-parcenary is an inchoate right dur- 
ing the father’s lifetime, but ripens into a legal right 
on the death of the father. The fact that the illegi- 
timate BOD cannot demand a partition in his father's 
lifetime, any more than the son of the bolder of an 
impartible zemindari, does not prevent his being a 
member of the joint family with rights specially 
defined by the law. On the father’s death, the son 
is entitled to a share in the joint family property 
equal to half that of a legitimate son. Case-law 
discussed. {Mitra, A.J.O.). MAROTI v. TIJKABAM. 

76 I.C. 934=19 N.L.R. 99 = A.I.R. 1921 Nag. 138. 

— Saccesslon— Mother. 

, The adoptive mother inherits the property 
from the adopted son in preference to her co-widow: 
23 Mad. 1 (P.O.), FoU. (ifacnatr, Offg. C.J. and 
Staples, A. J.C.). Yamunabai v. Jamunabai. 

12N.L.J. 75 = 26 N.L.R. 39= A.I.R. 1929 Nag. 211. 

Mother is entitled to an equal share with 

each of her sons : 1926 Nag. 991, Foil* 

iV.C.). Honu 
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SINDD^LAW—Saeoession— Mother. 

Be- married widow oaa succeed to her son by 

■first husband where the son dies after re-marriage. 
XI N.L.R. 116, Bef. lEinkhede, A.J.C.). HaasAiN- 
bhai BOHBA V. Bhansilal. 79 I.G. 4S= 

A.I.R. 1924 Nag. 338. 

• The preponderance of authorities is in favour 

of the mother, not the father, inheriting the son’s 
.property under the Mitakshara Law. {dshtDorth, 
J,G.). SUBBDAB STNGS v. BHIKAM SlNGR. 

69 I.G. 649=9 O.L.J 435=26 O.G. 52= 

A.I.R. 1922 Oadh 277. 

—Succession -“Non-hoirs. 

Dayabhaga School— D<iughter*s daughter's 

son is not an heir. 

A daughter’s daughter’s son cannot be an heir 
under the Dayabbaga School of Hindu Law and 
oannot as such be a reversionary heir of an agnatic 
relation of hig mother’s mother’s father. 
A.I.R. 1926 Cal. 460. Foff. ‘B B. Glwse and Roy, 
JJ.). Dintabini Debi u. ambica Pbasad 
fiANYAL. los I.G. 841= A.I.R. 1927 Cal. 970. 

' "Jratemal great-great-grandfather’s daugh- 
ter’s son’s son is no heir under Dayabagha. 
{Greaves and Mukerji, JJ.). SHAMBO CHANDRA t). 
Kartiok CHANDBR. 97 I.G. 843= 54 Cal. 171= 

44 C.L.J. 470=A I.R. 1927 Cal. 11. 
— — -A great-grandson of the sister of the father of 
the deceased is not entitled to inherit as fthinno 
■^trasapinda of the deceased. (Ryves andOokul 
Prasad, JJ.). SHBO NANDAN v. MUNNI. 

71 I.G. 1013=21 A.L.J.288 = 
4 L.R.A. Civ. 159= A.I.R. 1923 All. 398. 

■ ^In the absence of any custom a wife’s sister 

/n? under the Hindu Law. 

{ChatUrjee and Pearson, JJ.). NEABAM KAOHARI 
ABDABAM KaohARI. 64 I.G. 145= 

39 G.L.J. 34= A.I.R. 1921 Cal. 958, 
■Mitakshara — Paternal grand aunt’s great- 
^andson is not a heir. 6 Cal. 119 (P.B.) and 

' 37 All. 604 (P.O.),Z)Mf. ; 44 Mad. 
^4. mj, (Sudosiva Aiyarand Ua^r, JJ). Ohinna 
** ioao Aitangab «. Padmanabha Iyengar. 

69 I.0 . 690= 44 Had. 121= A.I.R. 1921 Mad. 671. 

■ —Under the Hindu Law, a sister’s daughter 

is not a heir. 7 N.L.R. 116, Foil, (afocnuir, A.J.C.). 
baboo V. BANI. 62 I.G. 237 = 4 N.L J. 7 = 

A.I.R. 1921 Nag. 6. 

—Snoo eeglon—Per capita and per stirpes. 

Under Hindu Law in Bombay Presidency the 
widows of gotraja sapindas succeeding as heirs 

interest as gotraja sapindas 

17 not per stirpes. 

^31 and other cases referred, 

pabbhu 

DBSAI®. VlTHABAI APPU DBS41. 

Ji R-.09S=A.I.R. 1930 Bom. 396. 

of divided sons, grandsoasand 

gaat-grandsons of the last male owner to suooeed 

property is the same as in the case 
Crump, J.). Ganqadhab 

JtABAYAN t). RBBAHIM BAVA. 72 I.O. 807= 

25 Bom. li.R. 197= 47 Bom. 656= 

V LV . R- 1923 Bom. 265. 

-17 0 brother’s sons take per capita, 

iShah and Crump, JJ,). Nas- 
AAPPA c. BHABMAPPA. ^89 W; zs% 

45 Bom. 296= A.I.R. 1921 Bom. 408. 

-^HMoulon— Prlmogenlturo, 

of eutt<m whereby iutats descends in 

does not raise Resumption of 


HINDU LAW — Succession — Rules of — Alteration. 

Tbe fact that there is a custom in family where- 
by tbe estate descends to a single heir dies not 
raise necessarily a presumotion that the rule of 
primogeniture applies to the family. If the heir 
according to lineal primogeniture is more remote 
in degree from the ancestor than the other persons 
who may be collaterals coming within the line of 
heirship then unless there is proof to the contrary 
nearness of the degree will prevail over directness 
of line. {Kanhaiya Lai and Mukerji, JJ.). Hab- 
BAKSH SiNOH V. DALBAHADDR STNGH. 

88 I.G. 259=47 All. 186= 22 A L.J. 1079= 

A.I.R. 1925 All. 155. 

— Succesilon— Pupils. 

Disciples of yofi are entitled to succeed. 

On the doath of a yati who can hoi 1 private pro- 
perty, his disciples are ent tied to bis moveable as 
well as immovable propf'rty, in the absf*nce of hie 
preceptor. 80 O.C. 281, Ref. [Raza and Hasan, JJ.). 
ParbhddayAL V. LAtiTA DKS. 92 LG. 764= 
29 O.C 127=13 0 L.J. 384= A.I.R. 1926 Oudh 293. 

-The “Sishya” ordisotpleof a Sudra ioheiits 
his property and prevents an escheat to the Govern- 
ment. The text making a disciple preceptor and 
fellow pupil heirs ate not obsolete. {Ayling and 
O.igers. JJ.). SAMBASIVA PILLAI V. SECY. OP 
State, 63 I. C. 659=44 Mad. 704= 

13M.L.W. 638=1921 H.W.N. 481= 
A.I.R. 1921 Had. 537=41 M L.J. 109. 
— Saooesslon— Rules of— Agnates. 

—Under Mitakshara Law as applied in Madras, 
the agnates are to be preferred to the sister’s sons. 
88 Mad. 45, Ref. {Phillips and Fenkafnsiibba Rao, 

JJ.). Mdrart rao V. Balvanth Dtkshit. 

76 I.G. 342=46 Had. 955=18 H L.W. 363= 
1923 H.W.N. 761 = A.I.R. 1924 Had. 98= 

45 H L.J. 309. 

— Saocetsion — Roles of— Alteration. 

^Agreement attempting for all times to alter 

the Hindu Law of succession is unenforceable as it 
is not competent for owners of property to enter 
into it. (Dos and Adami, JJ.). Pan Kubb o. Bam 
NABAIN. 117 1.0. 33=10 P.L.T. 217= 

A I.R 1929 Pat. 353. 

■•The person is not at liberty to diotato ^0 
mode of succession to th“ property when such mode 
is opposed to the ordinary law. {Kanhaiya Lai and 
Mukerjee, JJ.). HABBAKSH STNGH v. BAD 
Bahadur Singh. 88 I.O. 258=47 All. 186= 

22 A.L.J. 1079= A.I.R. 1925 All. 186. 

‘Deed— Construction-— Provision to alter rules 
of SMccession cannot be enforced — PerpetuHies. 

Where by Olause (a) of a deed, a right of pre- 
emption was created amoai{ the parties to the 
partition and by Olanse (6) if any oo-sharet dies 
lawalad, the property loft by him was to be divid- 
ed amongst his near oo-sbaiers aocording to their 
shares, and by Olause {c) no co-sharer could have 
the right of creating title in favour of a daughter's 
sou in his divided share direotly or indireotly. 

Held, paragraphs (6) and (c) of the deed oould 
not be looked upon as creating a legal contractual 
relationship— between the parties to the deed. 
Paragraph (o) undoubtedly oreates a legal oon* 
traotual relationship, hut paragraphs (5) and (o) 
go muoh farther. The intention there is to alter 
the rules of suooesaion and to restrain the right of 
transfer. The attempt to alter the rules of snoces- 
sion Is obnoxious In view of the well-known Tasora 
ase, and the resiriotlons laid down in paraanmlii 
(M and (o) oannot he enforced {Stuart, JX MT. 

MahahaiKuaro.Baghbharrai, ’ 

69 1. 0. Tr7=A.i.R. i9tt 
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HINDU LAW— SucceBBion— Rules of— Collateral 
Baccessioo. 


SuocesBion — Rules of — Collateral snooesBlon. 

~ decidiug succession amoug gotrsja sapin* 

das, conteation ibat seven degrees must be exhaust- 
ed in one line before going to next is uosupportable. 
The construction is against tho whole scheme of 
collateral succession and would postpone the heirs 
specifically mentioned in the Mitakshara as en- 
titled to preference. {Case-law referred.) [Kumara- 
swami Sastri, J.). V. V. SUBBAMIAH v. Nata- 
BAJA PiLLAI. 53 Mad. 61 = 31 M.L.W. 617 = 

A.I.R. 1930 Mad. 534=58 M.L.J. 468. 

In cases of collateral succession after the 

death of a Hindu widow the property inherited is 
the separate property of all the reversioners and 
does not go to the head of the family only. {Sulai- 
vian and Eanhaiya Lai, JJ.). Shib DeoMisrav. 
Bam PRASAD. 87 I.C. 938 = 48 All. 637 = 

22 A.L.J. 6gO=A.I.R. 1925 All. 79. 
— Succession— Rules of— Counting of degrees. 

According to the view of the Allahabad High 

Court the counting of degrees is from the common 
ancestor. 32 AIL 594; A.I.R 1914 P.C. 1. Rel. on. 
(Sulairnan and Pullan, JJ.). PHULCFTAND v. 
Gobabdhan Das. 119 I. C. 855= 

1929 A. L. J. 970= A.I.R. 1929 All. 739. 

The counting for fixing on heritable bandhus 

should be not from the propositus but from the 
common ancestor. 42 Cal. 884 (P.C.) ; 48 I. A. 86 
(P.C.), Foil, (ifukerji and Dalai, JJ.). RAM SlA 
V. BUA. 84 I.C. 360=22 A.L.J. 861 = 

5 L. R. A. CiY. 715 = 47 All. 10= 
A. I. R. 1924 All. 790. 
—Snocession— Rules of— Dayahbaga and Mitak- 
ihara. 

Dayabhaga and llitakshara are radically dis- 
tinct. 

The scheme of the Dayabhaga is radically dis- 
tinct from and to some extent incompatible with 
the scheme of the Mitakshara. and the one cannot 
well bo made to supplement the other so far as the 
law of inheritance is concerned. 16 C.L.J. 14, Rel. 
on. {Greaves and Mukerji, JJ.). SHAMBO CitAIJDBA 
De V. KabTICK ChUNDER. 97 I.C. 845= 

54 Cal. 171 = 44 C. L. J. 470=A.I.R. 1927 Cal. 11. 
— Succession — Rules of — Equitable estate. 
——Theory of legal and equitable estates is no 
part of Hindu Law. {Lord Phillimore.) KENCHAVA 
SANYELLAPPA HOSMAN V. GiBIMALDAPPA 
CHANNAPPA SOMASAGA. 82 I.C. 966= 

26 Bom. L.R. 779=20 M.L.W. 417= 
48 Bom. 369=51 I. A. 368=22 A.L. J. 962 = 
5 L. R. P. C. 182=40 C.L.J. 447= 
29 C.W.N. 271 = 1924 M W N. 719= 
35 Mad. 241=3 Pat. L. R. 9= 
A.I.R. 1924 P. C. 209 = 47 M.L.J. 401 (P. C). 
— Succession— Rules of— Escheat. 

Escheat results only in absence of blood rela- 


tion. 

Before the Crown gets the property by escheat it 
must be shown that the propositus died without any 
relations or any heirs at law. 12 M. I. A. 448 (P.C.), 

Blood relations would at any rats succeed to the 
exclusion of tho Crown. A. I. R. 1921 Bom. 138, 
Bel. on. {Fawcett and Patkar, JJ.). 

PUNDLIK V. LAKSHMAN DA-II, 106 LC. 87- 

81 Bom. 784=29 Bom. L R 930- 

A.I.R. 1927 Bom. 456. 

—Succession— Rules of -Husband and wife. 

— i Husband’s collaterals become unfe s collaterals. 

A female by her marriage leaves the go.tra of her 
father ^nd enters t^a- gotta of h^t husband and be- 


HINDU LAW— Successiott— Rules of-Slnd. 

comes the gotraja sapinda of bis gotraja sapindas, 
v.e., the collaterals of her husband become her own 
collaterals. {Kinkhede, A.J.C.). BHAGWANDAS v. 
Gajadhar. 98 I.C. 669= 

23 N.L.R. 9 = 9 N.L.J. 221 = A.I.R. 1927 Nag. 68. 

■ Collateral of husbayid is collateral of wife. 

A collateral of tho husband of a widow must be- 
deemed, in Hindu Law, to be also her own collate- 
ral. In Hindu Law tho husband and wife are 
treated as consisting of one body and on that theory 
the collateral heirs of the husband would also be 
the collateral heirs of tho widow. S. D. 7 of 1926. 
Rel. on. [Gokaran Nath Misra, J.). JODHA v. Dar- 
HARi Lal. 104 1. C. 193=2 Luck. 612= 

1 L. C. 285= A.I.R. 1927 Oudh 339. 
— Snccession — Rules of— Maintenance. 

Person inheriting bound to provide for mainte- 
nance, etc. . which the last holder was legally or moral- 
ly bound to provide for. 

Where a person takes a property either by inheri- 
tance or survivorship he is legally bound to main- 
tain those whose maintenance was a charge upon- 
it in tho hands of tbo last holder. A female heir ia 
under exactly the same obligation to maintain the- 
members of a family as a male heir would be by 
virtue of succeeding to the same estate. The obli- 
gation extends even to the King when he takoa 
the estate by escheat or by forfeiture. Tho duty 
of the person who inherits is to provide for the 
maintenance, education, marriages, sradhs and 
other usual religious expenses of the co-parceners 
and of such members of their family as they are, 
or were, when alive, legally or morally bound to 
maintain. {Adnvxiand Sen, JJ.). BAIJNATH Rai 
V. Mangla Prasad naratan Sahi. 

90 I C. 732=5 Pat. 350=6 P. L. T. 731= 
1923 P.H.C.O. 271= A.I.R. 1926 Pat. 1. 


—Succession —Rules of— Non-heirs. 

There is no authority in the Hindu Law by 

which the property inherited by a widow on tho 
death of her first husband would devolve on her 
second husband, the question whether she has 
married again in accordance with tho custom of 
her caste being immaterial. [Pullan, A.J C.). 
GANGA V. panchan. 80 I.C. 591 = 27 0 C. 383= 

A.I.R. 1925 Oudh 97. 


—Succession— Rules of — Representation. 

A nephew excludes a grand-nephew. 

There is no principle of representation nmon^ 
brother’s son and brother’s grandson. A nephew 
is therefore entitled to succeed In preference 
to a grand-nephew. 15 W.R.C.R. 482 ; 16 Mad. 11 
and 30 Mad. 348. Rel on; A. I. R. 1915 P.0, 70- 
(P.C.), Expl. {Sulaiman. Ag. C. J. and Weir. J.). 
Bher Singh t). baldeo Singh. lio I C. 712= 
50 All. 904=26 A L.J. 1309=A.I.R. 1928 All. 612. 

Succession— Mayukha system— Sons of 

predeceased brothers take along with surviving 
brothers. {Marten and Fawcett, JJ.). KESABLAD 
GlBDHARliAL V. JAGUBHAI HiRALAL. 

94 I C. 686 = 49 Bom. 282=27 Bom. L.R. 226= 

A.I.R. 1925 Bom. 406. 

—Snccession— Rules of —Reversion. 

Where a widow gets property on partition, 

she would have a Hindu widow’s estate which 
would go to the line of her husband on her death. 
34 411. 234 (P.O.), Foil {Sulaiman and Ban^j*,. 
JJ.). MTONI Lil, V. MT. PHOt A IWIp-SM- 


— Succession — Rules of— Sind. 

Where a rule of succession among Hindua- 

has bean declared to be of genara) authority m the-: 
Bombay Presidency it should be held to be 
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HINDU XiAW—Sacces&ioii— Holes of— Sind. 

rale also in Sind, except where aa invariable and 
anoient special usage is alleged and proved. 
2 S.L.R. 59, FolL {Kennedy, J. C. and Bupchand 
Bilaram, A.J.C.). BODOMAL v. MT. KlSHNIIBAI. 
93 l.G. 844^20 S.L.R. 150== A.I.R. 1926 Sind 231. 

Where a rule of succession is of general 

antbority in Bombay Presidency it is held to apply 
also in Sind, unless the person alleging to the 
contrary sets up an invariable and ancient speoial 
usage. {Fawcett, J.C. and Kemp, A. J. C.). DOWLAT 
RAM V. NABAYAN das. 60 I. C. 929= 

14 S, L. R. 231. 

—Snccesfilon— Rules of— SplFitnal benefit. 

Test of spiriinal benefit, when applied. 

According to the Mitakshara and the Vira- 
jnitrodaya, in doubtful cases the rule as to how it 
should be determined that a person has more blood 
particles in common with the propositus is that it 
should be decided in accordance with the efiioaoy 
of oblations offered to the ancestors. (B. B. Qliose 
and Cammiade, JJ.), Jatindba Nath v. 
NAGENDRA NATH. 108 I. C. 246= 

SSCal. 1133=47 C. L. J. 265=32 C.V.N. 546= 

A. 1. R. 192B Cal. 289. 
— The doctrine of spiritual benefit does not 
^lay any part in the Mithila system of Hindu Law. 
pas and Allanson, JJ.). Rajbani Debya v. 
Gomti Debya. ill l.C. 673=7 Pat. 820= 

9P. L.T. 4S6=A.I.R. 1928 Pat. 466. 

Succession in Payabhaga School is based on 

spiritual benefit. 

The foundation of the theory of inheritanoe as 
propounded in the Dayabhaga proceeds on the 
doctrine that only those can inherit who can con- 
fer spiritual benefit on the owner whose property 
they claim to inherit and therefore, unless a person 
is in a position to confer spiritual benefit on the 
owner of the property whose property he olaims he 
is not and cannot be an heir of such a person and 
cannot therefore claim to inherit such property. A 
daughter’s son’s son oannot inherit the property of 
his father’s maternal grandfather, 13 W. R. 49 
(P. B.) and 9 Oal. 563, Poll. (Greaves and B. B. 
Ghose, JJ.). Nepal das v. Pbobhas Chandra. 
90 l.C. 499=42 C.L.J. 221=30 C.W.N. 357= 

A. I. R. 1926 Cal. 460. 

The preferable right to perform the BAradh 

(funeral oblation to the last owner) is a primary 
fact to be taken into consideration in determining 
the rule which is to govern the tight of succession. 
{Prideauz, A.J.C,). PANDU v. ABDDL KaDAR. 

66 I. C. 693=8 M. L.J. 138=A.I.R. 1922 Nag. 109. 
— BUccesBion— R uIob of— Sndras. 

— - —In Madras Presidency among Sudras an 
illegitimate son takes equally with a lawfully 
married widow. (Sir Lawrence Jenkins.) KAMA- 
LAMUAL V, ViaVANATHASWAMI. 71 LC. 643= 
60 l.A. 32=37 C.L.J. 363=46 Had. 167= 
28 Bom. L. R 577= 27 C.W.N. 1021= 

, 17H.L.W. 298=32 H.L.T. 48= 

A.LR. 1928 P.O. 8=44 M.L.J. 463 (P.O.). 
sac^BSion — Rales of— Tenttnoy-ln-oommOQ. 
Two separated oo-paroeners suopeeding to the 
estate of a third separated co-parqoner inherit as 
tenants-in oommon. (Afoolsod,. 0. J. and Crump, 
JADABAI LAKHIOHAND v. MCLTANOBAMn 

Habakhchand. 87 LQ. 938^27 Bom. LJf, 426= 

« . « A. I. R. 1928 Bom.' Mb. 

-wfiDooeiBion-rSainanodakaB. . , t 
T^TY^-Uuder the MiUksham j Bamanodakaa!«. 
tend beyond the fonjteentlt degme,Jrom.ithe eomn 
njonconwatiw ipoJiide. 


HINDU LAW— Sucoession — Son. 

40 Mad. 654, Not foil.; 10 Bom. 372 and 32 All. 594, 
Bel. on- 9 All. 467 and 80 All. 510 (P.O.), Bxpl. 
{Jackson and Mohiuddin, A.J.Cs.). BAJIRAO v* 
Atmabam. A.I.R. 1930 Nag. 265. 

SamanodaAa and Sakulyas — Kinsmen ex parte 

materaa are not Sakulyas. 

^ Though every person is competent to present, 
libation of water to every other, the law of inheri- 
tauce has given a limited signification to the temi' 
“Samanodaka.” It is not every person who is- 
competent to present the water that must be con- 
sidered an heir, and among the Samanodakas- 
those alone are entitled to the inheritance who ara- 
also Sakulyas or allied by the family with the 
deceased. The kinsmen ex parte materna are ex- 
cluded from Sakulyas. (Greaves and Mukerji, JJ.)i 

Shambhu Chandra v. kartick Chdndeb. 

97 l.C. 845=54 Cal. 171 = 44 C.L.J. 470= 

A.I.R. 1927 Cal. 11. 

— Sacoeasion— Sapindas. 

Father’s paternal uncle’s son’s son succeeds* 

in preference to paternal uncle’s son’s son’s son. 
(Kumaraswami Saslri,J.). SUBRAMlAHv. NatA- 
BAJA. 53 Mad. 61=31 M.L.W. 617= 

A.I.R. 1930 Had. 534=58 H.L.J. 468. 

The paternal uncle’s sons’s son is a golraja- 

saptada and succeeds in preference tc the sister’s- 
son who is only a bandhu. {Macleod, C.J. and 
Beaton, J.). ANNAYA MaLVALYA v. SlDAYA 
MURGAYYA. 59 l.C. 125=22 Bom. L.R. 1092. 
— SoccessloD— Shebaitshlp. 

See REL1QI008 ENDOWMENTS— DEVOLDTION 

Opfice-Sbebaitship also Rights op- 

FOUNDEB. 

— Succession- Sister. 

Mayukha Law — Full sister cannot inbertt- 

before half-brother. 

Though the proper place for a full sister in 
the line of inheritance is after the grandmobher- 
as laid down by the blayukha. she can inberii. 
only after the compact series of heirs speoified ii^ 
the Mitakshara is exhausted, and she cannot^ 
have priority over a half-brother. 82 Bom. 800 and. 
38 Bom. 486, FoR. {Kennedy, J.C. and Rupchand- 
Bilaram, A.J.C.). BODOMAL v. MT. KiSHNIBAI. 
93 l.G. 844=20 S.L.R. 150= A.I.R 1926 Sind 231. 


Sister preferred to brother's daughter. 

Under Hindu Law a sister is at least handhib 
while a brother’s daughter is not, so that the for- 
mer is a preferential heir to the latter. On sister’s- 
death property passes to her husband or his heirs.. 
{Martineau, J.), MT. PURO v, SCLAKHAN Mal. 

76 l.C 121= A.I.R 1925 Lah. 62. 
— Saccession — Sitter’s bod. 

Sister's 5cn is preferred- to J^lf- brother. 

Under the Dayabhaga School a sister’s son is a. 
preferential heir to. a step-brother. The mere fact 
that a half-brother can confer spiritual benefit does- 
not necessarily mean that he is entitled to inherits 
{Greaves and Cuming, JJ.). SOKHAMAYEB BIS- 
WAS V. Monobanjan Chaddhbry. 

89 l.C. 827= A.I.R. 1926 Qal. 428^ 

Step sister's step-son is not an heir. 

The step-son of a step-sister of the deoeased is not. 
his heir under the Mitakshara School of HindtL 
Law. {Spencer and Baptesam, JJ.), Q* Samina* 
THA OEETTY V. ANGAMUAL. 66 l.C. 738= ' 

, 4S Had. 257=15 H.L.W, 4S{='< 
3Q M.L.T. 2J2=192t M W R. 689R. 

a I 1922 Had. 46=49 

— flupeeitlott-Son. « 

i o/Mparalionrsh'flvU 'suL 
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HINDU LAW— Saocession— Son. 

In the absence of any text to the ooatrary eelf- 

acquired property is not subject to the rights of 
survivorship but is governed by the general rules 
of inheritance according to which all sons of the 
deceased should succeed in equal shares irres* 
pective of any consideration of their being united 
or separate. The rule is equally good in a case 
where a son is separated and the father acquires 
the property after such separation. 9M.I.A. 539 
and 30 Mad. 348, Rel. on; 17 A.L.T. 151, Foll.\ 
20 All. 267{P.C.) and A.I.R. 1921 Mad 168. Be/.; 
22 Bom. 101 and 32 Mad. 377, Diss. from. {Stuart, 
C.J. and Srivastava, J.). BADRI NATH v. HARDEO. 

123 I.C 861=7 0 W.N. 1= A.I.R. 1930 Oudh 77. 

A son joint with the father at his death sue* 

ceeds to the occupancy holding to the exclusion 
of the son who had separated from him. 13 C. P. 
L.R. 137, Foil. {Ballifax, A.J.C.). DULRU v. 
Shiolal. 102 1. G. 711 = A.I.R. 1927 Nag. 272. 

Sons, grandsons and great-grandsons exclude 

the widow from the heirship of a man. {Wtzir 
Hasan and Neave^ A.J.G.). Gata Prasad v . Girja 
'Shaneab. 78 I.C. 374=11 0 L j. 286 = 

A.I.R. 1924 Oudh 360. 

Where a man dies leaving a widow who is 

pregnant at the time and a daughter and self- 
acquired property and there is a dispute between 
the widow and the daughter which is compromis- 
ed by a release deed executed by the widow, the 
deed is not binding on the son who is subsequent- 
ly born to the widow, {Mookerjeeand Panton, JJ.). 
KUSUJI Kumabi w Dasarathi Sinha. 

67 I c. 210=34 C.L J. 323= A. I. R. 1921 Cal. 437. 
— Succession— Son-in- law. 

— Legal position of ‘ Qhardamad ' — Acquisition 

•of — Essentials. 

There are two points which are the most im- 
portant of any to which regard is to be had in 
determining whether the legal position of a 
ghardsmad has been acquired : one, there must be 
the definite intention on the part of the parties 
that that status should be acquired, and another is 
'that the person adopted as a “ghardamad” should 
in the same way as a Hindu, who is adopted as a 
son, definitely forego his title to succeed to any 
property of his natural father. (Das and Rowland, 
JJ.). NAIKAURO.AN V. Butna Uroan. 

11 P.L.T. 194= A.I.R. 1930 Pat. 278. 

■—Title in bhinhari land does not pass through 
a female line and is not acquired bv a ‘ghardamad.’ 
iDas and Rowland, JJ.). NAIEA UBAONv. BDTNA 
URON. 11 P.L.T. 194=AI.R. 1930 Pat.278. 

— Succession— Succession certificate. 

Debt due to a co-parcener— ‘Persons taking by 

survivorship are entitled to sueeesfion certificate. 

The preambles of the Succession Certificate 
Act (1889) and the Succession Act (1925) both talk 
•of “legal representatives” and “snccesors,” terms 
which are not strictly applicable to the case of the 
survivors of a joint Hindu family. Accordingly 
when a creditor, who holds a debt as a member of a 
joint Hindu family, dies and the debt passes by 
survivorship to the remaining members, the sniwi- 
vors cannot be compelled to take out a succession 

certificate in order to obtain a decree in a suit jor 

recovery of the debt. But it does not necessarily 
follow that the converse proposition is true and 
where the survivors choose to call themselves 
”legal representatives” and ask for succession 
certificate their application should be dismissed. 
The claimantsmay very well say that they tepre- 

fM&t the deoedBod petson^B eetste and on that nght 


HINDU LAW — Snoeesslon — Tenancy lands. 

they should be allowed to collect the debts with 
the help of a certificate. ( ifuktrjee and Rennet, 

J’J'.). Banwari Lalv. Maksddan Lad. 

122 I.C. 183= 1930 A L.J. 280= 

A.I.R. 1930 All. 99. 
Self’Ocquisilions of father — Son must get suc- 
cession certifkaie to realise debts of father 

It is doubtful whether the succession to the self- 
acquired property of a Hindu father would, where 
there is an undivided son, be by survivorship rather 
than by inheritance. .Assuming that the imperfoot 
right of a Hindu son in his father’s self-acquisi- 
tion may have sufficient efficacy to entitle him to 
succeed to it to the exclusion of a divided son, it 
does not follow that the self-acquired property does 
not form part of his father's ‘ efieots” within the 
meaning of 8. i. Property over which a person has 
absolute powers of disposal and over which co- 
parceners have no power of control forms part of his 
“effects” so as to attract the provisions of S. 4. 
32 Mad. 377, Dist. 14 Mad. 377. Foil. {Wallis, C.J., 
Oldfield and Kumaraswami Snstri, JJ.). ViRAVAN 
CHBTTIAR V. SRINIVASA CHARTAR. 62 I.C. 944 = 
44 Mad 499=18 M.L W. 475 = 1921 M.W.N. 290= 
A I.R. 1921 Mad. 168 = 40 M.L-J. 481 (F.B.). 
— Sucoession— Survivorship. 

Self-arquired property of father inherited by 
sons living as joint family — Survivorship applies. 

The two tests applicable for determining whe- 
ther a particular propsrty was co-parcenary pro- 
perty subject to the right of survivorship are com- 
munity of interest and unity of possession. Where 
the seif'acquired property of the father devolved on 
his eons who were living as members of a joint 
family and on the death of one of his sons the 
question was raised whether his interest devolved 

on his widow, . , 

Held, that property would go to the surviving 
brothers of the deceased by survivorship and not 
to the widow. {Hasan and Risheshwar Hath, JJ.). 

LAKHPATI V. PABUBSHWAB Misba. ^ 

7 O.W.H. 107, 

niatom son-in-law has'no right of survivor- 


hip- . , 

Where at the time when an illatom son-in-law 

ras taken into the father-in-law’s family under 

n arrangement that he was to get a share equw 

rith the other sons, there was only one son and 

nother son was born subsequently, but pre- 

eceased the father. 

Held, that the illatom son-in-law was entitled 

nly to a third share. An illatom sou-in-law has 

o right of survivorship. {Kumaraswami Sastr* 

nd Reilly. JJ.)- ENNI SOORUNNA VARABATI 

’ARAHADU. 101 I.C. 828= A.I.R. 1927 Mad. 708. 

Daughter's sons succeeding to grandfather 

3 t ancestral estate in which their sons have 

iterest. . . .x a * 

The doctrine of survivorship is not limited to 

nobstruoted succession and to the succession 

) the joint property of re-united oo-parceners 

at it applies also to widows and daughters. 

5 Mad. G18,Expl.; 35 Oal. 1039 (P.O.); 9 M.I.A. 539, 

'.xpl. and Foil. {Das and Kulwant Sahay. JJ ). 

[AN SINDH V. NAWALAKHBATI. “•J?' 

2 Pat. 607 = 4 P.L.T. 335= A.I.R. 1923 Pat. 492. 

-Succession— Tenancy lands. 

Survivorship applies to tenancy lands also. 


)n the death of a separated Hindu zamindar hts 
party must be divided among his sons and his 
ndsona by a pre-deceased son, the latter being 
itled to the share to which their father would 
re been entitled had he been alive. The sama 
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HINDU LAW-'Snocession— Vested Interest. 

rule applies to the devolotioix of thetenaocy rights 
possessed by the deceased by virtue of S. 22 of the 
^gra TcnsDOy Act. In S. 22 the word “descend- 
ants” would imply that there may be more than 
one descendant and they also may be in difierent 
degrees. No particular principle is involved in 
the rule which may indicate that the remote de- 
scendants were to be excluded by the nearer ones. 
{Mukerji, J.), BAWBUP PANDE ti. Sabju PANDE. 

87 1.0. 668-A. I. R. 1925 All. 786. 

—Saccesslon— Vested interest. 

Grant of land by owner as maintenance to a 
woman S, not his wife — Nephews B and P inherit* 
ing estate— P dying leaving two eons during the 
lifetime of S — On death of S, B claiming exclusive 
right to her property. 

Beld, that the principles of succession to a 
Hindu widow's estate did not apply as H had a 
vested remainder in the property and on his death 
it became veered in his heirs P and B, and on P's 
death the interest vested in P became vested in 
his sons. A. I.B. 1927 All. 679, Dist. {Eindall and 
Niamalullah, JJ,). RUSTAM Singh v. Bhola 
Singh. 116 I.C. 274-1929 A.L.J. 889= 

A.I.R. 1928 All. 613. 

—Succession — Widow. 

A widow, having a son born to her by a per- 
son of her caste, weald neither entail forfeiture, 
nor would she be deprived of her husband’s estate, 
which shft had inherited. 14 W.R.O.C.J, 23. Ref . ; 
19 W.B 367 (P.B.) ; 5 Cal. 776 (P.C.) and 2 All. 160 
(F.B.), Foil. [Boss and Chatterji. JJ.). Bakshish 
Rai V. MT. BAJO KUBB. A.I.R. 1930 Pat. 564. 
- — Under Hindu Law the doctrine of represen- 

tation does not apply to the ease of widows. [Shadi 
Lai, C J. and Hilton, J.). Nambat Rai v. Mt. 
Kartar Devi. 120 I.C. 178=A.I.R. 1930 Lah. 207. 

■ Hindow Widows’ Re-marriage Act is inappli- 

oable in the case of a widow who is permitted by 
the custom of her caste to re-marry and she does 
not forfeit the property inherited by her from 
her first husband. 31 All. 161 ; 82 All. 489 ; 
A.I.R, 1921 Oudh 233, Bel. on, (Ra«t and Nana- 
vutty, JJ ). Ram Lal o. Mt, Jawala. 

109 I.C. 791=5 0.W.N '4S4=S Lack 610= 

A.I.R.il928 Ondb 338 
*“ ■ —Property got by will of his maternal grand 
father is not ancestral property of the devisee 
Hence his widow has a preferential right of inherl 
tance over his father. [Spencer and Odgers, JJ.) 

Bubramania Aitab V. Nalla kayanoan. 

95 I.C. 122=1926 U.W.N. 291 = 

, , . A.I.R. 1926 Mad. 634. 

A father is a more distant heir to an issue- 
less son s self-acquisition than hU widow, (^in- 
Khede, A.J.C.), MT. JIEABAI y. Mt. RamDULARI- 
BAI. ^ 89 I.C. 991 = A.I.R, 1926 Narf. 48. 

Re-martiage— Widow allowed to marry hus- 
band s brother by caste— Widow can inherit both 
brothers property. 32 AU. 489, Be/. (Safaiwan. 
«.). Nagar V. Khasb. 88 I c, 893= 

^ 9^^- 867=1.I.R, 1925 All 440. 

^ sapinda to 

jetnale— Widow takes absolute estate. 

In the Bombay Presidency under Hindu Law 

a widow inheriting as a gotraja sapinda from a 

f^le takes an absolute estate which would go on 

her death to her heirs and not revert to the heirs of 

the last female owner. 24 Bom. 192 (FBI Wall 

iUacleod, C.J. and Shah, J.). NaLyan MobS 

war WbLANKAE V. WAMAN MAHADBO Kul- 

^ M 1. 0. 1001=46 Bom. 17= 
*: . r 687= A.I.R. 1922 Bom. 184. 


HINDU LAW— Texts— Hayukba. 

A widow on re-marriage forfeits all her 

rights to her husband’s property. A decree obtain- 
ed against a Hindu widow by consent at a time 
when she had re-married is not binding on the- 
estate. 41 Mad. 1078, Foil. [Wallis, C.J. and: 
Spencer. J.). YENKATACBELLAM CHBTTY v. 
Rama Mudali. 59 I.C. 91 = 12 M.L.W. 322. 


Be-marri^e allowed by custom-^Widow doe&' 

not forfeit her rights in husband's property — Hindu- 
Widows' Remarriage Act (1856). 

A Hindu widow of the Murao caste does not 
forfeit her light to her deceased husband’s pro- 
perty by re- marriage. The re marriage amon^ 
Muraos is recognised by the custom of the brother- 
hood and does not depend upon any statute for its 
validity. Act XY of 1856 is inapplicable to the 
case of a widow who is permitted by the custom of 
her caste to re-marry and she does not forfeit the 
property inherited by her from her former husband. 
31 All. 161 and A.I.R. 1921 Oudh 180, Foil. 
(Daniels, J.C. and Dalai, A.J.C.). BHAQWAN DliT 
V. MST. INDBANI. 65 I.C. 117 = 8 0. L. J. 663= 

24 0. C. 297=A.I R. 1921 Ondh 233. 
— Succession — Hlecellaneous. 

— Zamindari of Sadak Arjuni, Bhandara Dis- 

trict— Joint family law applies.- [HJohiuddin and' 
ifacnair, A.J.Cs.). Mt. Sabjabai v. Ganqaram. 

118 I.C. 671 = A.I.R. 1930 Nag. 35. 
—Texts— Commentaries. 

■ The commentaries on Hindu Law are only 

commentaries ; they do not enact, they explain andl 
are evidence of the congeries of customs which 
form the law. 47 I.A. 213 at 227; 24 All. 278, FoU. 
[Lindsay and Eanhaiya Lal, Jj). JAWAHIR, 
LAL V. JARAN Lal. 79 I.C. 861 = 

46 All. 192=22 A LJ. 49= 
5L.R.A. Civ 130= A.I.R. 1924 All. 850. 

Different decisions of different High Courts 

Reason for this is the dominating influence of parti- 
cular commentaries. 

The reason for the different results at which the 
Courts in the Bombay Presidency and the other* 
Courts of India have arrived lies in the dominat- 
ing influence of the particular commentaries. 
Further, It must always be remembered that the- 
commentaries are only commentaries. 

They do not enact; they explain and are evidenoe- 
of the congeries of customs which form the law 
[Lord Dunedin.) BALWANT RAO v. BAJI RAO 

57 I.C. 543=48 Cal 30=47 LA. 213 = 
16 N.L R. 187= 18 A L.J. 1049 = 
22 Bom L.R. 1070=28 H L T 137= 
12 M.L W. 679=1920 M.W N. 483= 

3 N.L J. 251=25 O.W.N. 243= 
A I R. 1921 P.C. 69=39 M.L.J. 166 (P.C.). 
-Texts— Dattaka Mlmamsa. 

Dattaka JHimamsa is a work of 

authority. 


The Dattaka Mimamsa is a treatise of high 
authority in the Benares School and has been* 
recognised by the Privy Council as having acquired 
by long acceptance an independent anthorltv. 
21 All. 412 (P.C.), Bef. (Sulatman ond Tqbal Ahmad 
JJ.). Gobi Nath v. Mt. Kishni. 105 I.C. 851= 
25 A. L. J, 1009= A.I.R, 1927 All. 834. 
—Texts— Maynkha. 

UayuklM does not record custom of dauahUt 
taking absoluU esfafe. ^ 

The Maynkha was not written till some time 
in the seventeenth century. The tieaUse la a 
record of . pre existing custom hut it dnea nofel 
record the custom of a woman taking an ahsoluto^ 
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'HINDU LAW— TextB-Hitakshara. 


estat'e in property inherited from her father 
■that is a later interpretation of the work. 1 Bom. 
H. C. 130 and A.I.R. 1924 All. 350, Ref. (HalUfax, 
A.J.C.). NABAIN V. MOTISA. 99 I. C. 461 = 

A. I. R. 1927 Nag. 121. 

—Texts— Uitaksbara. 

No distinction exists between the word “Sbri* 

'dhan” and the expression “property that the widow 
can deal with at pleasure." 

The fact that other schools make such a distinc* 
tion will not affect a consideration of the law 
according to the Mitakshara School. {Walsh and 
Ashworth, JJ.). HUKUU CHAND w. Sital PraSAD. 

107 I.C. 244=50 All. 232= 
29 A.L.J. 922=A.I.R. 1928 All. 92. 
— Texts— Rales of. 

The Jain books, called Arhan Niti, Bhadra- 

hahu Samhita and Vardhaman Niti are not 
authoritative or binding on Courts of law. {Marten, 
C.J. and Patkar, J.). BHIKUBAI ChunILAL v. 
'MANHiAL. 

32 Bom.L.R. 1217=A.I.R. 1930 Bom. 917. 

Having regard to the long course of deci- 
sions, a question as to devolution of property 
cannot be re agitated in the light of certain texts, 
'which at the best are moral objurgations and 
cannot be given eSeot to in their literal sense to 
-affect rights in property. (Ross and Chatter ji, JJ.). 
;BAKSHISH RAI V. MT. RAJO KUER. 

A.I.R. 1930 Pat- 564. 

The texts from Arhan Niti, Bhadrabahu 

Samhita and Vardhaman Niti are conflicting and 
relate to a society of the Jains when a widow was 
•to a son, and would not be binding on the Courts 
in view of the Privy Council decisions that Jains 
Are governed by Hindu Law in the absence of a 
'Custom. {Marten, C^J- and Patkar, J.).Rbi'K^B&.1 
CHUNILAL AMBAIDAS V, MANILAL BHAOCHAND 
EAYOHAND. A.I.R. 1930 Bom. 517. 

Rules on sacredotal architecture are not all 

equally binding. 

All the rules laid down in the treatises such as 
Uttara Kamika Agama and Poorva Kamika Agama, 
though they are books which deal with sacredotal 
architecture, are not equally binding and manda- 
tory. {Wallace and Srinivasa Aiyangar, JJ.). Pan- 
CHAPAGESA GUBUKKAL v. Sevuoam Chettiar. 

112 I.O. 65=A.I.R. 1929 Mad. 118. 

disputed doctrine— Judge need only see if it 

has been accepted. , 

The duty of a Judge who is under the obligation 
to administer Hindu Law is not so much to enquire 
whether a disputed doctrine is fairly deduoible 
from the earliest authorities as to ascertain whe- 
ther it has been received by the particular school, 

which governs the district with which he has to 

• deal and has there been sanctioned by usage. 
12 M.I.A. 897 (P.C.). FoR. {Das and Adami, JJ.). 
Pan Kceb w. Bam nabain. 117 I.C. 

10 P.L.T. 217= A.I.R. 1929 Pat. 353. 
Sindu Law — What is— Rules contained in 


tskrit books. rr* j t 

Vhat ie ordinarily understood as Hindu Law is 

i the customary law of the country like the 

nmon law of England. Neither is it a statute 

nnthe sense that some king or legislature 

med the law and enforced its acceptance by the 

,ple. The Hindu Law as is commonly u°der- 

od is a set of rules contained in several Sanskrit 

)k0 which the Sanskritists consider as books of 

:hority on the law governing Hindus. There are 

'oral treatises on law and they are not of equal 

bhority in all the provinces. {Kumar aswar)i\ 


HINDU LAW— Widow— Aeceler&tloD. 


Sastri, Devadoss and Wallace, JJ.). M00K5A KONB 
V. AMMAKUTTI AMMAL. 108 I.C. 760= 

51 Had. 1=27 H.L.W.6ils 
A.I.R. 1928 Mad. 299=34 M.L.J. 174 (P.B.). 

Rules cannot be construed with the light of 

foreign legal conceptions. 

From the year 1774. the Legislature, British and 
Indian, has affirmed, time after time, the absolute 
enjoyment by the Hindus and ^luhammadans of 
their laws and customs so far as they are not in 
conflict with the statutory laws. It would be a 
serious inroad into their rights if the rules of the 
Hindu and Muhammadan laws were to be construed 
with the light of legal conceptions borrowed from 
abroad. (Afr Ameer Alt.) ViDYAVARUTHI THIR- 
THASWAMIGAL V. BALUSWAMI AYYAR. 

65 I.C. 161 = 19 H.L.W. 78=3 P. L.T. 245= 
26 C.W.N. 537=20 A.L.J. 497 = 24 Bora. L.R. 629 = 
30 H.L.T. 66=46 I.A. 302=44 Mad. 831= 
1921 M.W.N. 449=A.I.R. 1922 P.C. 123= 

41 M.L.J. 346 (P.G.). 

-Texts— Sources. 

Per Coutts-Trolter, J.— The Hindu Law is the 

result of many ingredients : (1) Smritis or Records 
of Pronouncements, among whom foremost is Manu, 
{•2) Yajnavalkya and the commentary on his work. 
vie., Mitakshara, (3) Custom, and (4) Judicial deci- 
sions of Indian Courts and of the Privy Oounoil. 
{Schwabe. C.J., Oldfield and Coutts Trotter, JJ.). 
Pudiava NADAN V. Pavanesa Nadan. 

69 I.C. 313=49 Mad. 949=16 M.L.W. 963= 
1922 M.W.N. 693=31 M.L.T. 320= 
A.I.R. 1923 Mad. 215=43 M.L.J. 998 (P.B.). 

—Widow. 

Acceleration. 

Aocumolations. 

Acquisition. 

Administratrix. 

Adverse possession. 

Compromise. 

Co-widows. 

Debts. 

Decree for or against. 

Maintenance. 

Nature of estate. 

Necessity. 

Powers of. 

Re-marrlage. 

Representation of estates. 

Surrender. 

Unohastity. 

Waste. 

Widow's estate. 

Will. 

Miscellaneous. 


ffidow— Acceleration. 

•Gift to daughter by widow of estate supposed 

■ «« ^ A. ^ ^ AM ^ 1 ill ^ 


be willed to her by her husband — Will found not 
be genuine— Gift did not accelerate daughter’s 
ate {Oldfield and Devadoss, JJ.). RamaLAK- 
MI V. Nagabathnam. 71 1-^343 = 

1923 M.W.N. 172 = 17 M.L.W. 11= 
A.I.R. 1923 Mad. 335=44 M. L. J. 677. 
■W'here a male holder dies leaving two 


lows and one of the widows surrenders all her 

3 rest in her husband’s estate to the other, there 

;o acceleration of the right of the male rever- 

ler on the death of the surrenderee widow if the 

ow surrendering her interest survives her. 

itisiva Iyer and Napier, JJ.). MUTHIALA 

PlMflAPPA BODBAGUNTA. 

BNGAPPA 15 139=1921 M.W.N. 29* 
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flllfDU LiW—Wldov— AecQmalatiOBB. 

Vidov — AooamalatioDB. 

Income from husband's estate — Widov) has 

]^bsolute power of disposal. 

A Hindu widow has absolute right to the 
income from her husband’s property in her posses* 
•sion and she has absolute power of disposition 
owr her savings from such income either by will 
or otherwise, unless it is shown that she intended 
‘to treat the savings as accretions to the husband’s 
property. 25 Slad. 351 ; 28 Mad. 1 (P.B.i ; 

11 M.L.W. 112; k I.R. 1922 Mad. 457 (F.B.); A.I.R. 
1925 P.O. 105, Foa.; 20 Cal. 433. Disc, and Rel. on; 
■A.I.R. 1925 Mad. 151; A.I.R. 1927 Mad. 715. 
Ezpl.i 43 Mad. 629; A.I.R. 1928 Cal. 794; A.I.R. 
1922 P. 0. 89, Disf. {Ramesam and Jackson, jj.). 
PlRAMANAYAKAM PiLLAT 0. S. KRISHNASWAMI 

PILLAI. 121 I.C. 492-1929 M.W.N. 395. 

Accretions made by a Hindu widow to her 

husband’s estate partake of the nature of that estate. 
(Ashworth and Hisra, JJ.). Ram Bahadur Singh 
V. LAL BAHADUR Singh. 92 I.c, 637= 

1 Lack. 98=13 O.L.J. 216=3 O.W.N. 267= 

A.I R. 1926 Oudh 277. 

. Mother inheriting to son — Has absolute power 

ef disposal over income— When such income becomes 
accretion to the estate. 

The owner |Of a Zemindaii died daring his 
minority leaving his widowed mother. The estate 
.was under the management originally of the Court 
of Wards and later, of Court Receivers. She exe- 
cuted a will by which she disposed of the 

‘Government promissory notes and cash of the 
Estate." 

Seld, that on the death of her sou she beoame 
entitled to the estate and its income to hold for 
her own life, and that income included the inte- 
rest on investments on all monies received in res- 
pect of the estate oollected before the death of her 
eon. To that income she remained entitled until 
‘her death. That income or any part of it she could, 
•'while she remained entitled to it. have added as 
•An aocretlon to the estate if she had wished to do 
absence of any evidence to suggest that 
'She had ever added any part of that income as an 
.nooretio^o the estate, she was entitled to dispose 
■of It by^ll or otherwise. (Sir John Edge.) Appa 
RAO V. PABTHASABATHY, 87 I a. 324= 

oflVw P L.R. 208= 

29 O.V.H. 989=23 A.L.J. 261=6 L.R. P.C. 82= 

X 1 B 3^2=27 Bom. L.R. 823= 

A.I.R. 1925 P.C. 103=48 M.L.J, 837 (P.O.). 

'Savins from husband's estate— If stridhan. 

inoome ol the husband’s estate 

1 to be accretion to the 

thi wi V treated by 

^e widow as her Stridhan. A.I.R. 1922 P.O. 8^ 

Iias obtalnod a decree 
for arrears of tent is no* proof that she so dealt with 
■^he property as to make ft remain her ow^ S 

Si/* ' an T /^nkatakbishna 

^tOW, 80 1.O. 290= A.I.R. 1928 Had. 181 

If the widow has made no attempt to disoose of 

SnoTtb*® 1” husbana-s estate they must 

4?thr It is open 
to the Ijinited owner to hold the income in soh. 

^ appropriate it for her personal 
f® to oases of, this desoription 

18. t^j^eterittifte the- surrounding -oiroum- 


HINDU LAV*— VIdov--AeqalBitlon-^BaFd6D Of 
proof. 

stances whether she intended to treat the income 
as part and parcel of the estate of her husband or 
whether she treated it as a temporary saving liable 
to bo applied by her subsequently for her own pur- 
poses. 10 0.334; 16 O.W.N. 834, Foil. (Das and 
Ross,JJ.). Sbeonandan Prasad v. d\modar 
Prasad. 78 I.c. 306= A.I.R. 1924 Pat. 711. 

. — ^iMome of property — She has full control over 
it— If it becomes accretion to estate depends upon 
widoxo's intention. 

A Hindu widow has absolute coutrol over the 
income of the property which she inherits from her 
husband, subject of course to the payment of the 
debts left by him and unless it can be shown that 
she intended to make the savings part of the estate 
of her husband, she would have full power of dis- 
posal over it. Where the estate is under litigation 
and the income of the estate is being deposited in 
Court subject to the result of the suit which the 
widow has filed, there is nothing to raise any 
presumption that she intended the income to be an 
accretion to the estate. If she clearly wants to treat 
the property ^ as property over which she had 
absolute dominion the fact, that she purported to 
deal with properties to which she had no snoh right 
along with properties over which she had a right 
of disposal, would not indicate an intention on her 
part to treat one as an accretion to the other. That 
she purported to act beyond her powers as regards 

some of the items cannot defeat her right to dis- 
posal of items over which she had absolute dispos- 
ing power. (Schwabe, G. J., CouUs^Trotter and 
Kumaraswami Sastri, JJ.). ZAMINDAB OF BHAD- 
BACHALAM l>. SRI RAJA VBNKATADBI APPA RAO 
70 I.C. 689=46 Mad. 190=16 M.L.W. 369 = 
1922 H.W.M. 532=31 M.L.T. 221= 
A.I.R. 1922 Mad. 457=43 M.L.J. 486 (F B.). 
— 'Mayntenance grant— Accumulation goes to her 

Mir$, 

The substance of a maintenance grant is that it 
18 the tents, issues and profits that are alienated 
and not the immovable properties out of which 
auoh rents, issues aud profits arise and whioh 
remain the property of the grantor annexed to his 
estate In order that there may be acoretlon, there 
must be an estate to whioh the aooumulation may 

awrete. Therefore, the acoumulationa made by a 

Hindu widow from the property held under a lease 
frottthet husband by way of maintenance graht 
would go to her heirs. (Uas and Adami JJl 

Rameshwar Nabain Singh «. rani Reknatb 

KOBRT 67 I. C. 431=A.I.R. 1923 Pa^lM 

•Aoeumulattons whether part of estate depends 

upon tnfenfion of the widow. ^ 

Where the question was whether the arrears of 
rent due to a widow at her death were her assets 
or formed part of the estate, 

HeW, that the test to bs applied to such oases is 

Jhe surrounding oiroamatauoes 

the intention of the widow. That is to atk» aia 

.hoiatoudto treat th. disputed property as’»art 

and parcel o{ the estate of her hueband or did ^ehe 
threat it as a temporary saying liable to be apnllad 
by her subsequently for her own nurooBeB f niui 

67 I.c. 16=9 O.L.J. 24= A.I.R. fg^foudh 48. 

-Widow -Acquisition-Burden of proof 

-Property ^irohased by widow benami front 

tneome—^verstoner must prove 
intended to make %t an accretion, w* isk*^ 

' In A suit to set aside a deed of oltt t. _ 

.Hindu widow, luirespeot of propeWy whioh' ^ 
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HINDU LAW — Widow— Acquisition— Barden of 

proof. 

reversioners allege -was acquired by her with the 
surplus income of her deceased son’s estate, the 
plaintifis, in order to succeed, have to make out 
that although this property was purchased with 
the income of ihe son’s estate, this was not treated 
by the widow as her own separate property. The 
fact that the purchase was made in the benarai of 
another person and that it is not made in widow's 
name is an indication that she wanted to treat 
this property as her own separate property and not 
to form an accretion to her son's property. That 
realizations from the property in dispute and the 
properties which admittedly belonged to the son 
were entered in the same collection papers is not a 
circumstance which, standing by itself, can justify 
the conclusion, that the widow wanted to treat this 
property on the same footing as the property which 
devolved on her from her son. 10 Cal. 324 (P.C.), 
Distr, 2u Cal. 433 (P. C.), Poll. (Rankin. C.J. and 
NIRMALA SUNDARI v. DBVA NARAYAN. 

104 I.G. 284sA.I.R. 1927 Gal. 868. 


^Reversioners should prove property in 

VTidow's possession to have originally vested in her 
husband or to have been accumulated by her with 
Intention of adding to husband’s estate. 26 Cal. 871; 
20 Cal. 433 at 442, i^oll. {Kinkheda, A.J.C.). 
JAIKRISHNA V. Mt. SAVITRI. 79 1 C. 627 = 

7 N L.J. 187» A.I.R. 1924 Nag. 406. 

— -Reversioner succeeds if the acquisition is part 
of the estate. 

Where the houses in question were built by the 
widow after the husband's death, it would only 
in the event of the Court being able to hold with 
absolute certainty that they represented or were 
In substitution of a certain part of the husband’s 
estate that they would revert on the widow’s death 
to the husband’s heirs or failing them would 
escheat to the Crown. 26 Cal. 871 (P.C.), Ref. 
(Macleod, C. J. and Shah, /.). Ganpat Rama v. 
Secy, of State. 62 I.G. 109=43 Bom. 1106= 
23 Bora. L R. 462= A.I.R. 1921 Bom. 138. 


—Widow— AcqalsUloQ— Intention. 

.property purchased by widow — Qift thereof — 

Reversioner cannot question. 

A widow purchased certain properties, the price 
of which she raised partly by mortgaging her 
husband’e property and partly by mortgaging the 
purchased property itself. It was not, however, 
proved that the amount raised by mortgage of hus- 
band’s property was in fact applied towards pay- 
ment of the purchase price of the land. She sub- 
sequently gifted the property and in a suit by the 
reversioners to set it aside, 

Held, that it was her acquired property and the 
roversioners were not entitled to control her deal- 
ings with it and that their proper remedy would 
be only to impugn the mortgages of her husband’s 
estate. 2 P. R. 1910, Appl. (Tek Chand and Hilton, 
JT) MAHNA SINGB u. THV.MAN SINOH. 

’ 11 Lah. 393=31 P L.R. 785. 


T'ho widow can either spend the income 

fhioh she inberits from her husband or acoumu* 
ito it for her own benoBt and in cases where she 
urohasos properties or invests her savings and in- 
icates by hurcouduot an intention that the pro- 
erties purchased out of her savings should form 
art of her husband’s estate, such savings should 
)llow the same rule as regards devolution to her 
usband’a estate and should be treated as aocre- 
Ions to the estate. {Prideaux, A. J. G.). YESHOpA 
Ai V. GOVIND GOPAti. 109 I.G. 869 (Nag.). 


HINDU LAW— Widow— Acquliltlon— Intention. 

Question as to accretion to husband's estate 

depends upon her conduct. 

Whether a Hindu widow, who purchases im- 
movable property out of the profits of the estate o{ 
her deceased husband, intends to treat the aoquisi- 
tioD as an increment to her husband’s estate or not, 
depends on her actual conduct in making and deal- 
ing with the acquisition. 10 Cal. 324; 14 Bom. L.R, 
159 (P.C.); 41 Cal. 870 and 14 Cal. 387. Rel. on, 
(Findlay, J.C.). Mt. RtEHMABAI v. Jaipal. 

ICO I.G. 457=23 N.L.R. 108= 
A I R. 1927 Nag. 122. 

Acquisition from income of limited estate when 

becomes accretion to estate. 

If a certain properly is purchased by a Hindu 
widow out of ibe savings from the income of her 
husband's property, it is presumed to belong to the 
estate, but it is open to her (0 treat that property 
as her own and if she expresses that intention 
either by words or by conduct, then it will no 
longer be considered to belong to her husband’s 
estate but would be regarded as her stridhan. 
10 Cal. 324 (P G.),Foll. (Ookaran Nath Misra. J), 
Krishna Kumari v. Rajendra Bahadur. 

104 I.G. 155=2Laok 43=13 O.L.J. 846= 

A.I.R. 1927 Oadh 240. 

Whether widow's self acquisitions form pari 

of ^msiarid’s estate depends on her tnfenfion. 

Whether the after purchases form acoretions to 
the corpus of a deceased husband’s estate or 
Btridhanam of the widow depends upon her inten- 
tion, which has to be gathered in every case from 
her manner of dealing with the property. 

When it is shown that the corpus of the estate 
has been all along in the possession of a Receiver 
there is no room for presuming that the widow 
intended to make the investments of the funds 
received by her part of her husband’s estate, when 
she did not get her husband’s estate into her 
possession. 10 Gal. 324 (P.C,); 25 Mad. 351; 
28 Mad. 1; 14 Cal. 887 (P.C.); 20 Cal. 433 (P.C.) and 
A.I.R. 1922 Mad. 457, Ref. (Spencer and Kumara- 
swamiSistri,JJ.). AYISWABYANANDAJI v. SiVAJI 
RajaSAHEB. 92 I.G. 928 = 49 Mad. 116 = 

A I R. 1926 Had. 84 = 49 M L J. 368. 
—— Accretion partake of nature of main estate— 
Question whether certain property is accretion is 
ooe of intention, but in absence of contrary 
evidence purchase from inooma is accretion, 
(Martineau and Campbell, JJ.). Mt. TEHL KUAB w. 
AMAR Nath. 79 I.G. 670= 17 P. W R. 1923= 

A I.R. 1923 Lah. 2. 

Property purchased from income of limited 

estate— When becomes accretion to estate. 

Where out of savings which a Hindu widow,, 
who inherited ancestral property belonging to her 
minor son, made from the income of the property, 
she purchased the property belonging to her 
brother at a Court sale and subsequently conveyed 
the property back to her brother and on the widow’s 
death the reversioners sued to r?cover the pro- 
perty as an accretion to the ancestral property, ^ 
Held, the property belonged to the widow s 
brother, for there was never any intention on the 
widow’s part that the property should form an 
acoretiou to the auoesiral property in her hands. 
Under Hindu Law, a widow has an absolute con- 
trol over the income of the ancestral property 
which she inherits from her husband and oan- 
dispose of it as she pleases. If she invests it then- 
it will depend upon the facts proved whether she 
has shown an intontion that the investment shall 
be an accretion to the ancestral property op 
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HINDU LAW'-Wldov— Acquisition— Nature of. 

whetbei she can hold it in the sAme manner as 
the savings with whioh she has purchased it. 
That mubt he a question of fact in each case. The 
fact that the investment is in the widow’s name 
cannot in itself be a presumption that the invest- 
ment is intended to he an accretion to the ancestral 
property. {Macleod, C.J. and SJiah, J.). Keshav 
PANDDBANG LOKHANDE V. MAEUTI KBISHNA 
SBINDE. 62 l.C. 954=46 Both. 37= 

23 Bom. L.R. 803= A. I R. 1922 Bom. 144. 
— Widow — Acqaisition— Katnre of. 

Widow in possession of husband's estate setting 

possession of his brothers' shares also and treating both 
alike — Acquiescence in reversioner's assertion that 
she holds only widow's estate — Nature of possession. 

It cannot be laid down as a rule that in no 
(Ase can the possession of a Hindu female without 
title mature into absolute ownership. The deter- 
mination of thu case must be based upon the partl- 
eolar oircumstances of each case. 

A widow first entered into possession of a one- 
third share of the property belonging to her hus- 
band as a Hindu widow. Subsequently she aug- 
mented that share by acquiring possession over the 
shares of her husband’s brothers. She made no 
distinction between her possession over the share 
oi her husband and her possession over the rest of 
the property. In a previous suit by a reversioner, 
she alleged that she was in possession of only a 
widow’s estate in respect of the entire property. 
She acquiesced in this assertion and never ques- 
tioned it. There was no evidence that subsequent 
to this litigation she at any time to the knowledge 
of the reversioners made any assertion claiming to 
hold the property as an absolute owner, 

Heldf that the widow was in possession of the 
property in dispute only as a life-estate holding and 
the fact that she made certain transfers would not 
change the oharaoter of her possession : 29 Cal. 664 
(P.O.) and 22 Cal. 445, Bel, on; A.I.R. 1924 P.C. 
121, Discussed. {Srivaslava, J.). Dbo DATT v 
Raj Bali. 112 l.C. 266=5 O.W.N. 6S3= 

. A.I.R. 1928 Ondh 411. 

■ "This presumption, however, oannot ^ extend- 
ed to the case of property held by a Hindu female 
not as Hindu widow’s estate but as a life-estate 
under a will of deed inter viuos. If the property 
which has been ohlaiDod by ik widow under ft 
truest from her huebftod is a property to whioh 
she would not be entitled as heir to her husband, 
the savings from the income of such property, and 
everything putohased out of such savings would 
belong absolutely to herself and would constitute 
her stndbana. Suoh property would on her death 
pass to her heirs and not to the heirs of the last 

‘‘iS J ?“'• 20 Cal. 488 

Misra, J.). Kbishna 
Kdmabi V. Rajbndba Bahadur. io 4 to. 18 S= 

M8 = A.I.R. 1927 Oadh 240. 
Oral invalid gift to brother’s widow — Title 
arauired by donee by prescription becomes atrl- 
^ana and does not enure for benefit of heirs. 

Ashworth, jj.), Ht. MaLDBA SuNWAB o 
PATE 8 WAR Singh. 96 I C 672= 

^ i 273=29 O.C. 378=13 O.L.J. 665= 

3 O.W.N. 686= A.I.R. 1926 Ondh 371 (P B ) 
Ocewa^p rights acquired by widow in in- 
lands do not enure to husband's estate. 

succeeding to the Abadkat 
left by h^r husband on certain land, 
acquires ooonpanoy rights therein, she m^.t 

T>. D. Yol. 111—99 4 100 


HINDU LAW — Wldov— Aoqalflition^fteaamp-i 
tlon. 

deemed to a^uire them in her own right and not 
as representing her husband’s estate. 129 P.B. 
1916, Foil. (Broadway and Jai Lai, JJ.). Nabain 
SJNQH V. Mt. Sada KADB. 88 I C 64= 

6 Lah. 134=28 P.L R. 169= A.I.R. 1925 Lah. 308. 

— Widow— Acquisitions — Presumption. 

Widow’s purchasing property does not raise 

presumption that money has come from savings of 
husband’s property: 2 C.W N. 197 and 26 Cal. 871, 
Foil. (Sulaiman, Ag. C.J. and Kendall, J,). 
Baikunth Nath o. Jaisishan. 113 i.c. 266= 

51 All. 34i = A.I.R. 1929 Alt 449. 
— - Ptima facie presumption is acquisition is part 
of the estate. 

The prima facie presumption Is that it has been 
the widow’s intention to keep the estate one and 
entire and that the after-purohasee are an inore- 
ment to the original estate. Property acquired hy 
a Hindu widow, with scoumulatious of the inoomo • 
of her husband’s estate, does not constitute her- 
stridhan but forms part of the corpus of the estate 
and as suoh is Inalienable except for purposes that 
would justify alienation of the original estate 
The buildings being on land belonging to the 
estate would go with the estate ; A.I.R. 1924 Nae 
A.I.R. 1922 Bom. 144 ; A.I.R. 1926 Mad. 84 - 
14 Cal. 387 (P.C.) ; 10 Cal. 324 (P.O.) and 41 Oaf 

iPrideaux' 

A.J.C.). Yeshoda Bai V. Govind gopal ^ 

.. I*C‘S6'9(Nag.). 

N 0 presumptum that acquisitions were kent 
separate from corpus of the property. ^ 

Though it is open to a life -owner to keep the 
income and the acquisitions separately from the ■ 
corpus, yet without specific evidence and proof of 
the intention of the life-owner to keep suoh an 
a^uisition separately, the Court cannot presume 
that it was so dons. (i)«,odoss, ' 

AIYANQAB V. ALAMBLU AMMAL, IQl l.C. 871= 
w. 4. 1. R. 1927 Had. 71? 

of “’■* * 0 ^ 

There is no necessary connection between the 
limited nature of the estate whioh a widow takes 
in her husband’s property and the interest aocruina 
to her in the income derived by her as such limit- 
ed o^er. That which becomes vested in her own 
right and which she can dispose of a pleasure in 
her own property not limited but absolute, exoln. 
sive and separate In every sense of the term and 
devolves as suoh. There is no presumption that 
savings or purohasea with savings efieoted bv a 
widow are Increments to the corpus of the husband ’a 
eBtate and pftBS together with it. 

Brasher, JJ.). MT. Malanv. KiSROHE Ohand 

71 l.C 833=A.l.R,i933 Lsh‘i7 

— — Presump«»cn « of self -acquisition ^ ‘ 

^ properties ao- 

qmred by Hindu widows and life-tonanU, ia thS 

they are self-acquisitions and the onus is on those 
who assert the contrary. (Wallis. C J 

/,). eamayya r. mahalak^mi • 

14 M.L.W. 33=1921 M-W?n; 434= 

■PurcJkKo by widow cannot orsLmSi ’ 

i/m /a RrMwwietf toba 


accretion to limited ast^e. 

Whore there is no evidence that oerfain . 
was purchased by the widow out oriit* 
the estate held bj her aa a HMu 
sumption, that the propatty purewS^’# 
acoretipn to the eetate heW aa 
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HINDU LAW — Widow— Acquliitlon-Presamp- 

ttOD. 

perty with on absolute title. {Daniels and Lyle, 
A. J. C5.). kdab Nageshar Sahai V. Shiam 
Bahadur. 9 O.L J. 262— A. I. R. 1922 Oadh 231. 

Acquisitions with the income become part of 

the estate. 

Where a limited owner like a widow acquires 
properties out of the income of her husband’s 
estate, the presumption is that the acquisitions are 
impressed with the same character as the funds 
employed for their acquisition. The mere fact that 
the acquisition is made by the widow in the name 
of her daughter does not rebut the presumption. 
In considering whether the acquisition was intend- 
ed to be a gift to the daughter, one important test is 
the character of the possession of the proprties, i.e.. 
whether they were in the possession of the widow 
or in the exclusive possession of her daughter; 

6 M. I. A. 35; 13 M. I. A. 232 : 6 I. A. 233; 

9 M.I.A. 123 ; 26 C. 227, Bef. {Mooheriee and Buck- 
land, JJ.). SRIMATI 0HABU3ILA DA9I V. SRI- 
MATI MBINALINI DA8I. 64 I.C. 531 (Cal.). 

There is no presumption that any properties 

bought by a widow with the surplus income are 
accretions to her husband's estate; she has absolute 
power of disposal over the surplus income. {Abdur 
Rahim, Offg C.J. a»wi Odgers, J.). RAMAKRIRHNA 
PBABHD V. Nabaina. 62 I.C. 213=11 L. W. 112. 

'—Widow— Acquisition— When accretion. 

Where a Hindu widow who was cultivating 

her Sir land purchased certain bullocks for pur- 
poses of cultivation. 

Held, that the bullocks did not form part of her 
estate after her death. [Stuart, C. J. and Basan, J.). 
SARNAM V. BISHEBHAR BAKHSH SiNGH. 

7 0. W. N. 128. 

Unrealised rent decrees^Become part of estate 

after widow's death. 

In the case of a Hindu widow income from the 
husband’s estate which accrues and is saved but 
not alienated follows the estate. Where the widow 
merely established her title to the recovery of ran t 
due from the estate and she never realized the 
decrees during her lifetime, 

Beld, that the rent decrees become part of the 
« 9 tate on the death of the widow. [Stuart, C. J. and 
Basan. J.). SARNAM V. BISHBSHAR BAKHSH 

Singh! 7 O.W.N. 128. 

——Property purchased by the widow in execu- 
tion of rent-decree obtained by her against tenants 
holding under her husband is an accretion. [Mitter, 
T \ GANGA DAYAL MiSSTR V. CHHAKINA BHANU. 

46 I. C. 149=103 I. C. 22 = A.I.R. 1927 Cal. 808. 
.^Purchase by the widow treated as part of hus- 
band's estate becomes accretion to the estate. 

In this case the tenant’s rights had been bought 
in part by release of the arrears of rent and in part 
bv payment of cash from accumulated savings and 
the property was not only not treated as Sridhan 
from the beginning but the widow knew and 
attempted to treat it as her husband’s property by 
an effort to urge the necessities of his debts, 

Beld, that the tenant’s rights so acquired would 
obviously bo an acorotlon to the husband s pro- 
nerty, and if it should bo proved that she segregat- 
^fit as stridhan it would require «ome unequi- 
vocal act as proof. [Lord 

SHOHE MANDAL «. UPENDRA KIRHORE l j ,16= 

65 I. C 305=20 A.L.J. 22=35 C.L.J. 116- 
1922 M.W.H. 96=26 0^.N- 322 - 3 P.L^.311- 
24 Bom. L.R. 348=15 M. L.W. 41f- 

30 Id L.T. 234 = A I-R- 1922 P.C. 39= 
30 M.L.J. 283(P.C.). 


HINDU LAW — Widow— AdTOne possesalod— 

Absolute title. 

-Widow— Adrainistratrlx. 

Widow 05 administratrix granting permanent 


leases— Leases in excess of powers as administratrix 
and not for necessity — Reversioners can impeach. 

A will provided, “In case it becomes necessary 
to grant any permanent leases to tenants the exe- 
cutors shall be competent to grant them under the 
signature of my wife and at the end of each year 
they shall submit and explain an account of the 
income and expenditure to her.” The wife made 
certain permanent leases to have money which was 
required for purposes quite different from what it 
was the duty of the wife to perform as an admi- 
nistratrix; 

Beld that the lady was not competent to grant 
the leases as the administratrix, 

Beld further, that the leases which were granted 
by the lady were granted by her in the exercise of 
her right as the owner of a widow’s estate as heir 
of the testator and, as such, not being supported by 
legal necessity, the reversioners were entitled to 
recover possession after the death of the widow ; 
English cases referred. (B. B. Ohosh and Cam- 
mi'ide. JJ.). ANANDA BANDHU DAS v. AMBICA 
Charan PHATTACHARJBE. 107 I. 0.747= 

47C.L.J 569=53 Oal 892= 4.1 R. 1928 Cal. 412. 
Alienation by widow — Sale made after ob- 
taining Letters and Court’s permission— Sale is as 
valid as if made by any other administrator: 
26 Cal. 607 ; 23 O.W.N. 652 and 23 C.W.N. 1045, 
Ref [Walmsley and B.B. Qhose, JJ.). Rakhal 
Chandra v. prosad Chandra 90 I.C. 229= 

A.I.R. 1926 Cal. 73. 
Widow is entitled in preference to rever- 
sioner for the letters of administration. [Buckland 
and Cuming, JJ ). LAKSHMI SONDARI v. NlTTA- 
NANDA DHUPI. 64 I.C. 61 (Cal.). 

—Widow— Adyerse possession— Absolute title. 

-Widow in possession of property which she is 

not entitled to inherit— Possession is adverse unless 
she declares herself a life-tenant or holds with rever- 
sioner's consent. 

It is a settled rule of law that the possession 
of a Hindu female, in respect of the property 
to which she has come into possession but is 
not entitled to it by way of inheritance under 
the Hindu Law, must be deemed to be adverse 
to the reversioners and cannot be considered 
to be that of a mere life-estate holder, unless 
an arrangement or an agreement to that effect 
is proved to have been arrived at between her 
and the reversioners or unless she has herself 
declared that she held only as a limited owner pos- 
sessed of a life-estate : 22 Cal. 445 (P.C.) ; 29 Oal. 
664 (P.C.) ; A.I.R. 1919 P.C. 60 and A. I. R. 1927 

Oudh 138. Poll. ^ X 1 .1 

But the mere fact that a Hindu female de- 
clares that she is in possession of such property by 
way of inheritance does not show that she declares 
herself to bo in possession as a limited owner. 
The real view in suoh a case would be that she 
not being entitled to posnession by way of in- 
heritance. her possession must be deemed to be 
that of a trespasser and consequently adverse 
acaittst the reversioners, unless they prove that 
it was with their consent, [^f^sra and Nanai^ty, 
JJ.). CHANDRA SHEKHAR SiNGH U. JAGJ^AN 

BUKHSH 8INOH. ^ ^ 

-TTif't'tf obtaining possession not los a Bindu 
Widow-Possession is adverse to any reversioner of 
h$r hu$bMd*s $sUitee 
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HINDU IiIW— VldoV'-Kdi’erse poaBe8Blon>- 
Absolute title. 

Where a Hladu widow is not entitled to a 
Hindu widow's possession at the time when she 
obtained possession of certain property, she ob- 
tains an absolute title in the property by adverse 
possession and that absolute title is acquired not 
only against the reversioners of the property but as 
against any reversioner to her husband's property: 
A. r. R. 1924 P. 0. 121, Dist.; A. I. R. 1919 P. 0. 44 
and A. I. B. 1924 All. 740, Foil. {Ashworth and 
Kendall, JJ.). RiKHDEO TEWARI v. SUEHDEO 
TBWAEI. 102 I.C. 175*49 All. 713* 

25 A.L.J. 580=A.1.R. 1328 All. 43. 

' "Widow in possession of last male holder’s 
estate, but not as heir, is not in the position of 
trustee ceasing to hold office. (Kunutraswami Sastri 
.and Reilly, JJ.). MDTHOSWAMI «. PONNAYTA. 
no I.O. 613*51 Had. 815*28 U.L.W. 182* 
1928 H.V.N. 3d8*A.I.B. 1928 Had. 820* 

53 H.L.J. 436. 

‘—.-.-When a Hindu widow is in possession of any 
fproperty by adverse possession, then the property 
would become her stridhan, and it was only if the 
property is held in possession by a Hindu widow 
■claiming as the widow of her deceased husband, 
-then the property becomes an accretion to her 
husband's estate : A. I. R. 1925 Pat. 523, Foil. ; 
A. I. R. 1924 P. 0. 121, Dist. {Kulwant Sahay and 
2£acpherson, JJ.). SUBAJ BOLLI SINGH v. TiLAK* 
DHABI SINGH. 107 I.C. 131*7 Pat. 163= 

9P.L.T. 370*A.I.R. 1928 Pat. 220. 

• — PoM«eto» by uridow in her own right, is ad- 

verse to reversion. 

When a Hindu widow who would not be entitled 
to anything more than maintenance out of her 
'husband's estate, obtains possession of the pro* 
perty not as the result of an arrangement with the 
husband's heirs but absolutely in her own right, 
her possession beconses adverse to them and their 
tights are barred at the expiration of 12 years from 
'the date of the husband's death : A.I.B, 1924 P C 
121 ,Z)m 1.;29 Oal. 664 (P.C.), Foil. (3fwM and 
Bata,!!.). R&J BAHADUR SINGH t>. KANHAIYA 
BAKHSfl Singh. 99 I.C. 890*4 O.W. K. 330= 

A.I.R. 1927 Oadh 138. 
■Caste oaBtom causing forfeiture of widow’s 
property by reason of her re-marriage— Adverse 
possession by a widow of a portion of property 

forming her husband’s share— Acquisition by her 

of the cemaittiug portion whloh belonged to his 

moneys from the property adversely 
held— Such acquisition being made by the widow 
in her own right does notenure for the benefit of 
husband’s estate ; 10 Oal. 324 and 14 Oal. 387 
JHst. (Iqbal Ahmad, 7.)* TARIP t>. PHOOL SINQh. 

, W. 678= A. I. R. 1927 All. 274, 

between widow and reversioners 
widow allowed to remain in separate enjoyment 
of husband s share— Arrangement is valid— Muta- 
-tion la widow s name does not change devolution* 

oUUITBABAI c, HlBBAJI* 97 I C 983= 

A.I.R. 1927’Na^. 28. 

.-—Widow taking possession on the death of 
her deceased son’s widow, does so in her own right 
and the adverse possession cannot be referred to 
-fter husband’s or son's estate, (Dalai. J. n\ 
Dbigbijoy Singh v. Drigpad Singh. ' ' 

• ^??'®®28*A.I.R. 1928 Oadh 128. 

■Po$aeas%on ta^ when there was no right as a 


-vn^ ioul presumably create absolute title. 

olreumstances the pospeaaioa of a 
-Hindu Widow may be adverse to the reversioners 


HINDU LAW — Widow — Adverse poasesalon — 
Limited estate. 

of her deceased hnsbaud to the extent only of 
a widow’s estate, but where she has no right when 
she takes possession to a widow's estate, and she 
makes transfers of the property as absolute owner 
and not as that of a Hindu widow, her possession 
must be deemed to be that of an absolute owner 
(Dalai, J.C.). LAL BAHADUR SiNGH v. MATHURA 
Singh. 87 I.C. 164=A.I.R. 1925 Oudh 669. 

Undivided brother's widow holding adversely 

can acquire full ownership. 

A widow of undivided brother holding portion of 
joint property for over the statutory period can 
acquire full ownership of that portion by adverse 
possession and not only a widow’s estate: A.I B 
1924 P.C. 121, 41 A, 729, Foil.; 32 0.'446 (P.'o ) 

Ref. {Daniels and Neave, f J.). Kali Charan o 
Mt. PEARE. 83 I.O. 754=46 All. 769= 

22 A.L.J. 725=5 L.R.A. CIy. 677= 

A. I. R. 1924 All. 740. 
—Widow— Adverse possession— Burden of proof. 

Widowed daughter-in-law possessing for 

more than 12 years property hold by deceased 
mother-in-law— Reversioner must prove that 
daughter-in-law only prescribed lor widow’s title- 
22 Cal. 445, Foil. 

The fact that in a previous suit she sided with 
a person who claimed to be the adopted son of her 
husband and alleged that certain items (other than 
the property now in dispute) were in her and the 
adopted son’s joint possession and the oiroumstan- 
oes that in the previous suit she adopted the plead- 
ings filed by the adopted sou, cannot preclude her 
from claiming that she did not prescribe for only 
a widow’s title in respect of the properties in suit 
where she did not set up title to the property in 
dispute in the previous suit as the widow of her 
husband. {Devadcss andJackson, J/.). Sekhabd 
Rao V. K. Ramabaju Seshayya. 86 I q 296= 

A. I. R. 1925 Mad. 1066. 

—Widow— Advewe poaseaslon— Limited estate. 

^Widow forfeiting by reason of unohastity 

her widow's estate but conciaaiug to be in posses- 
sion for more than twelve years after such forfei- 
ture but not claiming as absolute owner— Her 
possession after forfeiture completes her title to 
widow’s estate only which she had forfeited— After 
her death husband’s reversioner held entitled to 
succeed: AJ.R. 1924 P.O. 121; A.I.R. 1929 Lah 327 
FolL (fiAad*ial,0.,r. and Broadway, J.), Mahajan 
V. Mt. PUBBHO. 123 I.C. 276=31 P.L.R. 233= 

A.I.R. 1930 Lah Aoa 

-Where a Hindu widow being in possession 

as widow, posseaees adversely to any one certain 
parcels she does not acquire the parcels as stri- 
dhan, but she makes them good to her husband’s 
estate: A.I.R. 1924 P.O. 121, Foil • AIR 
1925 Bom. 465, Diaf. (aftMa and Murphy, 

ANANT DATTATRAYA t>. MAHADEO W^UDHCL 

119 I.C. 786=31 Bom. L.R. 6'48= 

, A.I.R. 1929 Bom. 3.33. 

-—Widow forfeiting by reason of re-marriage 
her widow’s estate but continuing to be recorded 
m possession as widow without revereionet’a ob- 
jection for more than 12 years after re-marriag^ 
She must be presumed to be in possession of 
widow’s estate only-What she acquired by ^verJe 
possession was absolute title to such Hmited 
interest only : A. I. R. 1927 All. 274 • A T t? 

rf.j. DBSA V. DANI. 119 I ^0. 99.^’ 

A. 1. R. 19ad Lah. 327. 
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HINPU LAW — Widow — AdTerse possession — 

lilmited estate. 

■ Caste custom entailing a forfeiture of 
widow’s estate on re marriage — Widow continuing 
in possession in spite of the forfeiture— Her ad- 
verse possession could prescribe a title only to the 
limited estate of \^hicb she was possessed prior to 
forfeiture: A I.B 1924 P.C. 121; A.I.R. 1925 All. 369, 
Foil.-, A.l R 1924 All. 740, Dist. {Iqbal Ahmad, J.). 
Tarif ti. PHOOL Singh. 99 I.C 578= 

A. I. S. 1927 All. 274. 

* Continuing i7i possession after re-marriage — 

Prescription benefits first husband's estate. 

Where after re marriage, a Hindu widow re- 
mains in possession of her husband’s lands for 12 
years but does not claim to do so in-her own right 
but only as her first husband’s widow, she acquires 
the property for her first husband and on her death, 
his reversioners succeed to the estate. iMukerji, 
J.). UmRAOSiNGHv. PiRTHI. 86 1 0 445= 

6 L B. A Ci7. 117=A I.R 1925 All. 369. 

, ■ -Where a Hindu widow held property claim- 
ing as an heir, though she was only entitled to 
maintenance, 

Beld, that her possession is adverse^ to the last 
male owner’s heirs, i.e., the reversioners whose 
title is destroyed by S. 28 of Limitation Act, that 
she did not acquire the property ss stridhan.but 
only as an accretion to the husband’s property, 
and therefore after her death the property would 
go to her daughter as her husband’s heir in prefe- 
rence to husband’s brothers and nephews. {Lord 
Dunedin.) Mt. LAJWANTI v. Safa Chand. 

80 I C. 788=22 A.L.J. 804=34 M.L.T. 87 = 

I 5 Lah. 192*5 L B.P.C. 94*20 M.L W. 10= 

51 I.A. 171 = 28 C.W.N.960= 
1924 M.W.N 442=2 Pat. L.R. Civ. 245= 
26 Bom L R. 1117* 6 P.L.T. 1 = 
A.I.R. 1924 P C. 121 =47 M L.J. 933. 

—Widow— Adverse possession— Reversioner. 

There cannot be adverse possession against 

reversioners during the lifetime of widow. {Sulat- 
man arid Pullan, JJ.). PBULCHAND » GOBAE- 

DHAN ^ ^ ^ 970= A.I.R. 1629 All. 739. 

——Where the original owner has ceased to be in 
possession and bis widow and his reversioners suc- 
cessively take no steps to recover possession with- 
in the neiicd of limitation, the reversioners will be 
barred^by limitation. {Ashworth, J.). JaideO 
8.NGH V. MCNSHI DHOOM S.NGH^ 

No length of possession adverse to the widow 

would bar the reversioners, who have 12 years 
from the widow’s death to sue- 

9 Cal 934 (F.B ) and 21 Cal. 8 (P.C.), Foil.] 
air' 1925 P. C. 249. Expl. and Dist.; 23 Bom. 725 
(P C ) Dist.] 9 W. R. 505 (F.B.), Dtss. from [But 
see A i.R- 1928 Cal. 670 and A. I. R. 1928 All. 561, 
(F.B.’)]. i&Iuherji and UulHck, 

- BHADEAM0« DAES:^ 3^^^, , 

Possession adverse against a widow is not 

adverse against reversioners , especially ^ when 
widow was not on good terms with reversioners. 

LAaPATRAI^.,^SOHNA. 

30 P.L.R. 296= A.I.R. 1929 Lah. 432. 

Posses.^ion adverse to Hindu w^dow^snot ad- 

Hina u widow is »ot 
adverse to the reversioners, and therefore a smt 

brought by the reversioners witbin 12 

widow’s death is not barred by limitation . 


HINDU LAW — Widow — Advene poiBesBion-^ 
Reversioner. 

A.I.R. 1925 P.C. 249, Expl.] A.I.R. 1928 All. 561 
(P.B.); A.I.R. 1929 Cal. 93, Appr. and Foil. {Further 
case-law discussed). {Phillips and Thirueenkaia-' 
chariar, JJ.). AYYASWAMI AYYAB o. MAHADEVA- 
Ayyab. 119 I C. 57b29 M.L.W. 590 = 

1929 H.W.N 314=A.I.R. 1929 Had 421= 

56 H.L.J. 44L. 

TFtdoic’s j)osscssion is not adverse to rever- 
sioners nor that of person in possession with her con- 
sent. 

The possession of a Hindu widow for her life, ia 
a possession to which she is entitled by virtue o£ 
law, and it cannot be deemed to be adverse against 
the reversioners in the sense that it might extin- 
guish their rights. Similarly if any person during 
the lifetime of the widow comes into possession of 
the property with the consent of the widow, his or 
her possession cannot be deemed to be adverse to 
them. {Misra ond Nanavuttij, JJ.). CHANDRA. 
Shekhar Singh v. Jaojiwan Baehsh Singh, 

115 I.C. 279= A.I.R. 1929 Oudh 215. 
If adverse possession against a widow ia 


sought to be made adverse also against the rever 
Eioner, it can only be so in a case where the widow 
has been in actual possession and has been dispos- 
sessed: A.I.R. 1928 Cal. 670, Not appr.] A.I.R. 1925' 
P. C. 249, Expl; A. I. B 1928 All. 661 {F. B.), Rel. 
on; 9 M. 1. A. 639 and 23 Bom. 725 (P. C.), Cons. 
(Baza and Pullan, JJ.). Mt. LACBMIN v. Eshubi 
Prasad. 115 I.C. 101=6 O.W.N. 138= 

4 Luck. 592=A.I.R. 1929 Oudh 153. 
Mother taking possession of deceased’s pro- 
perty — His widow living but minor, and unable to- 
look after property — Mother’s possession is nofc 
adverse but only nearest reversioner’s possession, 
before her time. {Baza and Pullan, JJ.). MT. 
LACHUIN V. ISHURl PRASAD. 115 I C. 101 = 

6 O.W.N. 138=4 Luck. 392= 
A.I.R. 1929 Oudh 153- 
Adverse possession against widow bars rever- 
sioners. 

Where a Hindu widow has lost her title and 
interest in the husband’s property by adverse pos- 
session, the adverse possession also bars the right- 
of reveisionets. There is no difference between tho 
loss of the reversioners’ rights by adverse posses- 
sion against a widow, and the loss of such rights 
by an adverse decree against her: 9 W. R. 606; 
9 M. I. A. 603 and Oolukmoni v. Digumber De, 
2 Boul. Rep. 198, Foil.] A. I. R. 1925 P. C. 249, 
Exvl {Pane, J.). Aubabindo Nath v. Mono- 
BAllA DEBI. 112 I C 496=35 Cal. 903= 

32 C.W.N. 913=A.I.R 1928 Cal. 670. 

Possession adverse against widow is not so 

against reversioner: 13 C. P.L.R. 81. Ref. {Findlay, 
J C ). DEOBAM GDJAR V. BiJU GDJAR. 

^ 101 I.C. 822=10 N L.J. 90= 

A.I.R. 1927 Nag. 226* 
Possession by widow is not adverse to rever- 

Two Hindu brothers were joint. One died short- 
ly before the other and left a widow, surviving 
him. The two brothers together had owned ce^ 
tain property. On the death of one o t^em, witb 
the consent of the other, the name of the widow 
was recorded with respect to half the share. On 
the death of the other brother the name of the 

widow was recorded 
share which stood in bis name. The 
nued to be in poesession of the entire share till ims 
death. Before her death she made a transfer by,; 
way of sale of a hell shat© in lavoui of another. 
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flINDU LAW Widow— AdTerse poBsesslon — 

ReTorsloner. 

Beld, that ordinarily a Hindu widow woald 
•«laim to be in possession in the right of her hus- 
band, As there was absolutely nothing before the 
sale-deed to show that there was any assertion of 
•an adverse title by the widow in herself, namely, 
'title adverse to her husband’s estate and to the 
estate that would go to the reversioners, her posses- 
■fiion previous to the sale must be held to be permis- 
sive and not adverse to the reversioners. {Sulaiman 
■^nd Maker ji, JJ.). Bindraben v. Rah Narain. 

85 I.C. 449 = 6 L.R.A. Civ. 127= 
A.I.R. 1925 All. 330. 

.\dver8e possession, 'starting in the lifetime 

of last male owner will continue to run during 
the widow’s possession — Adverse possession begun 
-in widow’s life tenancy — Limitation against rever- 
nioners runs from widow’s death. (Dalai, A.J.G.). 
BHAGWANDIN v. AJUDHIA. 87 I.C. 1021 = 

A.I.R. 1925 Oadfa 729. 

—-Widow— Adverse possession— Starting point. 

— — Widow having claim for residence and 
unaintenanoe continuing in possession after death of 
‘last male holder but not as heir — Her possession 
Is not wrongful at least till reversioners demand 
possession from her— Any sums spent by her for 
purposes binding on reversioners can be recovered 
vj her. Ca&e-law referred to. (Kumarastoami Sastri 
<tnd Reilly, JJ.). MUTHOSWAMI v. PONNAYYA. 
110 l.Q. 613= 51 Had. 815=1928 H W.N. 398= 
28 H.L.W. 182=A.I.R. 1928 Had. 820= 

56 H.L.J. 436. 

— Widow— Adverse possession— Test of. 

— --Land granted for maintenanoe— Purchases 
•made out of savings from the income of such land 
•do not amount to denial of title of the heir of last 
^le holder. (Kii%khede, A.J.C.). Ybshawant o 
DAULAT. 89 I.C. 683= A.I.R. 1926 Nag. 129. 

I — — 1/ widow's possession is adverse is a matter of 
4egal inference from documents. 

Where widows ate entitled only to maintenance 
«at of the estate of their deceased husbands their 
poBSession oould be considered adverse to the re- 
versioners unless they prove that it was the result 
•of some arrangement between them and the rightful 
owner. The question as to the nature and effect of 
posBMsion of property by a Hindu widow, i.e., 
•whether poflseseion is only in lieu of maintenance 
or is adverse to the reversioners is one to be decid- 
ed by legal inferences drawn from documents • 

5L^'?«?^J^^‘^ ®-^923 0udh3l, Dist.; 39 Oah 
All. 152, Boll. (Dalai, A. J. 0,). BHAdWAN 
Din o. Ajodhia. 87 iq2i- 

A. I. R. 1925 Oudh 729. 
payabJugor—Two widows entitled to joint 
•:^ssemonr—Ofw wdoio not participating in proJits 

Other widow's possession is adverse. 

Two widows were in joint occupation of certain 

properties as the heirs of their husbands who were 
•brothers and members of a Dayabhaga Hindu ioint 
•&^ly Subsequently one of the widows hoLme 
n Vaisbnavi and left her husband’s home and lived 
by begging or In her daughter’s house. Pot 
d6 years she never paid any visit io her former 
’tome and did not partioipato in the proffts of the 
.property, 

ffsid, under these olroumstanoea, the other 

widow who remained in poesesalon of the properW 
««hoiild be held to have been in advene possession 
i^eunon and Neiobouid, JJ.), Ohaitanya Ebishna 
.A lAHDALO.SOUDHYAMONlDAfll. 6i 1 Q 
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HINDU LAW— Widow— Compromise. 

—Widow— Compromise. 

Compromise by widow in disputed litigaiAon is 

binding upon reversioner. 

A suit by a Hindu widow against mother-in-law 
for recovery of possession of her husband's pro- 
perty was referred to arbitration and according to 
the award the widow relinquished six annas share 
of the property in order to get possession of remain- 
ing ten annas ; the mother-in-law's right to main- 
tenance was mentioned as a reason for the partial 
relinquishment. A decree followed which dis- 
missed the suit as regards the six annas share. A 
reversioner of the original owner sued the lessee 
from the mother-in-law to recover the six annas 
share, who claimed the share under a permanent 
lease from the mother-in-law, 

Held, that as the widow had relinquished the 
six annas share as a matter of compromise to get 
possession of the 10 anuas, that beingaoompromise 
of a disputed litigation was binding npon the re- 
versioner unless he could show fraud or any other 
similar ground : 33 All. 3o6 (P.G.) and A.LR. 1922 
P.C. 356, Rel. on. (B. B. Ghose and S, E. Ohose, 

JJ.}. UPBNDRA Nath Mdkerjee u. qdropada 

HalDER. 34G.W.N. 404 = A.I.R. 1930 Cal. 808. 


•Widow cannot release claim to debuttar pro- 
perty by way of compromise. 

Where a widow who is a representative of the de- 
buttar estate in oertain testamentary proceedings 
withdraws her caveat and receives a certain sum of 
money in satisfaction of her right of residence, 
maintenance aad<aU other claims including claim 
to the debuttar estate it is a bad bargain on her 
part and oaunot be supported. The transaction 
cannot be upheld on the ground of a bona jide com- 
promise : 1 Mad. 235 (P.G.) ; 17 Cal. 607 ; 33 Bom. 
181 and 1 C.W.N. 493, Foil. ; A.I.R. 1926 Cal 490 ; 
35 Cal. 226, Be/. 86 Cal, 975; 6 Bom. 298 and 
15 Mad. 183, Diet. (Bankin,\C.J. andC. G. Qhose,J.) 
PANCHANAN BANBRJEB V. SUBBNDRANATH 

Mdkbbjbb. 90 O.L.J. 363ss 

A.I.R. 1930 Oal. 180. 

■Where widow agrees by way of oompiomiaa 
that ;her husband died joint and that she is en- 
titled only to maintenance, she cannot be said to 
represent estate and compromise by her does not 
bind reversioners. 

Per Mukerji, J. — The moment she says that her 
husband died joint she disolaims all title to repre- 
sent her husband's estate for on her own admission 
there is no estate to represent. Her act therefore 
cannot bind those whose allegation Is that there 
was such estate and that on the death of the widow 
the estate would devolve on them ; 83 All. 856 
(P.O.) ; A. I. R. 1925 P. 0. 272. Dist. (Mukerji and 
Niamatullah, JJ.). NiBMAN Bahadur v. Patbh 
BAHADUR SINQH. 1929 A.L.J, 1233= 

„ „ A.I.R. 1929 All. 983. 

Per iitamatullah, J, — Compromise by parda- 
nasbin widow not with full appreciation of oiioum- 
etanoes and not after taking legal advioe does not 
bind reversioner. (Mukerji and Niamatullah, JJ,), 
Kibman Bahadur «. Fateh Bahadur Sinob. 

1929 A.L.J. 1233=A.1.R. 1929 AU. 963. 


— trxaow oompromtstng bona fide for ban«/U of 

the eeMe^AliCMtion teversionere 
An alienation, by way of compromise will, if the 
compromise be reasonable and prudent and for the 
Interest of the estate, fall within the power o! the 

holder of e Hindu woman’s estate, either betas on 

elieMtaon induced by neoesalty or ea being fa a 
pftcailel poBitlen to saoh an ^ienatioo^ 
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HINDU LAW— Widow— Compromise. 

A Hindu widow admitted before arbitrators a 
will by her husband whereby he devised all his 
property to his sister’s son in case his daughter was 
marritd to his sister’s son. A decree was passed 
in terms of the award. Subsequently, differences 
arising between her and the soa-in law, she adopt- 
ed a son. 

Id a suit to recover possession of suit property 
by the adopted son, who challenged the compro- 
mise and the alienation. 

Held, that inasmuch as the admission by the 
widow was a reasonable one and in the interests of 
the estate and the parties concerned, the decree em- 
bodying the compromise was binding on the adopt- 
ed son; (Case-i<jw<itscuss«£i) ; A.I.R. 1922 P.C. 356. 
Foil : 33 All. 356. A.LR. 1914 P. C. 44; 9 M I. A. 539 
A. I. R. 1925 P. C. 249 ; 37 Bom. 172 and 

30 Mad. 3, Bel. on ; 22 Bom. L.R. 768 and 20 Bom. 
L.R, 947, Not foil, {llarien, C.J . andCrum;p, J .). 
BAvji ASDU V. Rama Krishna. 106 I.C. 206= 
29 Bom. L. R. 1345 = A. I.B. 1928 Bom. 14. 

Bona fide compromise binds reversioners. 

A compromise not vitiated by fraud or collusion, 
but made 6ona fide for the benefit of the estate and 
not for the personal advantage of the limited 
owner, is binding on the heirs in reversion, and 
in this respect a compromise stands on the sane 
footing as a decree on contest: A.I.R. 1922 P.C. 
356. Bel on. {Venkata'.ubba Bao, J). SHAN- 
MUGA aiUDALIAB V. KAVERI AMMAL. 

109 I.C. 539= A I R. 1928 Mad. 708. 

Contract Act, S. S9^Widow getting life’cslate 
bj/ compromise on condition of absuiining from adop- 
tion — Widow subsequently adopting^She loses all 
advantages under the compromise. 

The provisions of 8. 39 are in conformity with 
the law as prevailed in England. 

Where a widow enters into a compromise with 
the sole person entitled to the estate, whereby 
she obtains a life-estate in the property on condi- 
tion that she would not exercise the right of adap- 
tion conferred by her husband, she cannot take 
any advantage under the compromise if subse- 
quently she adopts in pursuance of the authority 
of herhusband : A.I.R. 1927 Oudh 12 and Mersey 
steels Iron Co. v. Naylor Bemor SCo., (1854) 
9 A.C. 434, Bel on. (Stuart. C.J. and Wasir Hasan. 
J.). Btshunath Kttar V, Bheo Bahadur Singh. 
104 I.C. 587=4 O.W.N. 550= A.I.R. 1927 Oudh 263. 

Widow can validly compromise to secure peace 

and prevent waste. 

A Hindu widow who is entitled to the whole 
estate can, though she is an executrix, legally 
compromise with the other members of her 
husband’s family for the purpose of procuring 
peace in the family and to prevent the estate being 
wasted in ligitaticn if the compromise is reason- 
able. (Sanderson, C.J- and Panloyx. J.). SUDHIB 
Chandra v. Indumati chaudhobani. 

43 C.L.J. 206= A.I.R. 1926 Cal. 711. 

Compromise should be beneficial to estate and 
fair from the standpoint of reiersioners. 

A Hindu testator authorized by his Will his 
widow to adopt a son to him. The testator left 
besides the widow five daughters. The widow wag 
appointed executrix. When she applied for pro- 
bate of the Will, one of the daughters filed a caveat. 
The estate was placed under the control of adminis- 
trator pendente life. Subsequently, the widow and 
the objector compromised and the latter 'withdrew 
her caveat on receipt of a sum of money which was 
paid out of the estate. The arrangement was found 
beneficial to the family. 


HINDU LAW — Widow — Compromise. 

Held, that the arrangement was a proper onw 
and that the daughter was not bound to suffer any 
deduction from her dues under the will on aoeouoi 
of the sum which she had received in consideratioia 
of the compromise. 

Per Rinfcin, /. — A Hindu widow is entitled to- 
protect the right that her husband has purported* 
to give by his Will that she should make au adop- 
tion and to make a compromise In defence of tbab^ 
provided always that trausaction, as a whole, was- 
fair and reasonable from the point of view of rever* 
sionerg. (Sanderson, C.J’. and Ranfem. J.). SUOHIK 
Chandra Dass v. Indumati Chaudhurani. 

94 I.C. 616=43 C.L.J. 187= 
A. I. R. 1926 Cal. 627. 

'k bona fide compromise of a litigation, by » 
Hindu widow representing the reversioners in the- 
exercise of her discretion and iu the belief that it. 
would be in the best interests of the estate, is 
binding on the reversioners. [Phillips and 
Bamesam, JJ.). Bama AlYAB v. Narayanasami 
A lYAR. £6 I.C. 483 = 23 M.L.W. 496= 

1926 H.W.N. 938=A.I.R. 1926 Had. 609.. 

91 H.L J. 313.. 

— ■‘Compromise by widow — When binding oiu 
reversioners. 

A compromise entered into by a Hindu widow 
&ona for the benefit of the estate and not for 
her own personal advantage binds the reversioners 
as much as a decree against her obtained after 
litigation. But a compromise which admits a claim: 
for an amount far in excess of what was due and 
which could never have been supported had the 
case come to trial, is not for the benefit of 
estate. (Neave, A.J.C.). BAStWAN v. Natha. 

82 I.C. 747=11 O.L J. 452= 
A I R. 1925 O^dh SO. 

Bona fide and reasonable compromise is bind.*- 

ing on estate. 

k Hindn woman might be party to a litigation 
concerning considerable immovable property, 
might be successful iu the first Court and be 
threatened with an appeal, and have then a sugges- 
tion from the adversary that, if she would park 
with a single item of property or a few highas, he 
would let the judgment stand. She would have,, 
if every compromise by her is void, to refuse the 
suggested compromise and be prepared to fight the 
case up to the Privy Council. Or it might be pub. 
in another way. Her opponent could never suggest 
a compromise because be would know that any 
compromise would be upset. It would be very un- 
desirable in the interests of property owners thak 
this extreme doctrine should be upheld. 

A compromise made bona fide for the benefit or 
the estate and not for the personal advantage of tho- 
limited owner will bind the reversioner quit® aa 
much as a decree on contest. (Lord Phillimore.)' 
Ramsumban V. Mt Shyam Kumari. 

69 I.C. 71=41 I. A. 342 = 31 M. L T. 200= 
1 Pat. 741=27 C W.N. 269=3 P.L T. 749= 
21 A.L.J. 18=16 M.L.W. 958 = 37 C L J. 356= 
25 Bom L.R. 634 = 4 L.R.P.C. 17= 
A.I.R. 1922 P C. 356=44 M.L.J. 751. 

■Bona fide compromise of liiigalion btnd»- 

reversioner. ^ tt- j 

A 6ona fide compromise of a litigation by a Kinan. 

widow in the exercise of her discretion and in the 
belief that it would be in the best interests of the 
estate is binding on the reversion. The validity 
of such a oompromUfi does not depend on p^f ot 
necessity as in the case of an alleMtion by the^ 
widow and tha fiaueraioner* can ayoid. the comr 
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HINDU LIW— Widow— Compromise. 

promise on proving that it was not arrived at with 
due oareand caution and was such a^ really show- 
ed negligence on the part of the widow: lOL.W. 
m, Diss. from-, 81 llhJ. 87; 33 All 356 (P.C.). 
{Abdur Itahim and Oldfield, JJ.). EadaeeABAI 
NADAN V. NADAKKANU NADAN. 62 I.C. 752» 

13 H-L.W. 333=1921 M. W. N. 342* 

A.I.R. 1921 Had. 475. 

Compromise by widov> for proUetion of estate 

binds reversioner. 

A compromise of a doubtfal claim by the holder 
of a limited interest binds the reversionary heir if 
it is established that the compromise was a fair 
and an honest one and that such holder entered 
into the transaction as representing the estate and 
lor the protection of the ostate, and not as represent* 
ing herself and for her own protection. (i)ns and 
Adami, JJ.). Bhagwattkobr v. Jagdam SahAy. 

62 I. C. 933=2 P.L T. 471* 
6 P.L.J. 604= A.I.R. 1921 Pat. 260. 

—Widow — Oo-wldowB. 

Co'widows in separate possession of husband’s 

property — One cannot, when other's consent is not 
asJted for, charge the property even for necessary 
purposes. 

It is well-settled that if a Hindu dies leaving 
two widows, they succeed as joint tenants with a 
right of survivorship. They are entitled to obtain 
a partition of separate portions of the property so 
that each may enjoy her equal share of the income 
acoming therefrom. Each can deal as she pleases 
•with her own life-interest, but she cannot alienate 
Any part of the corpus of the estate by gift or will 
Mas to prejudice the rights of the survivor or a 
rature reversioner. If they act together they can 
burden the reversion with any debts contracted 
owmg to legal necessity, hut one of them acting 
without the authority of the other cannot prejudice 
the nght of survivorship by burdening or alienat- 
teg any part of the estate. Where they have parti- 
tioned the estate among themselves, the mere fact 
♦ 5**^’**'®“ between the two, while It gives each a 
nght to the fruits of the separate estate assigned to 
her, does not imply a right to prejudice the claim 
of the survivor to enjoy the loll fruits of the pro- 
perty during hex lifetime, and a mortgage by a 
co*widow, even for necessary purposes, when the 
oonourrenoe of her co-widow is not asked for is not 
Miming upon the estate so as to prejudice the 

ngnts of the surviving oo-widows : U M.I.A. 487 

Mad. 1 (P.C.), Bel. on ; 14 M L.J. 189. 
JSxpl . ; Bemarks in A.I.R. 1928 All. 92 to the 
Mwfrflrp held as obiter; A.I.R. 1926 Oudh 401. 

^oltJSMn.) Gadbinath Kakaji 

A w * ^=99 I.A. 339= 

8 O.W.N. 661*28 U.I 1 .W. 378=10 P,L T. 199= 

Ilf! T T ''88=26 A.L.J. 1174= 

8C.L.J. 403=33 U^W.N. 39= 31 Bom. LR. 1 = 

n?’*' ^ 261=95 M.L.J. 339 (P.C,). 

— ^ tovi^ con alienate for necessity— Other 
nud not jotn in the alienation. 

wj. ? jwtwo oo-widows enjoying their hua- 

oo-parceners one of them oan oon- 
donation, mortgage or sale of immovable 

distress for the sake of 
SlereZ ^T.f“^ especially for -pious purposaa. 
j* ’ ^ * »'goment that oven - where legal 

alienation by ono oo-widow wiS 
other oo-widow joine 

■ S? alienation is not aooeptable. ' . . , . ^ , 

^^wbjroit was found that the oo-widow oonsoated 

the bthei/OQF-widbw •Idr'neowiityi 
»» dldtholfiolnUi the 


HINDU LAW— Widow— Co-widows. 

Seld, it is not necessary for the purpose of bind- 
ing the estate in the hands of the reversioners that 
she should actually join in executing the deed: 
A.I.R. 192S Mad. 6 , Diss. from; 11 M.I.A, 487 
{P.C.), Ref. ; 33 Oal. 1079, Bel. on. {Lindsay and 
Banerji, JJ.). JAi Nabain Singh v. Mhhna Lal. 
107 I.C. 699=30 All. 489=26 A.L.J. 268= 

A.I.R. 1926 All. 92. 

An alienation by one of the co-widows has no 

legal effect after her death. 

When two oo-widows succeed as co-heirs to the 
estate of their husband, they take it as joint tenants 
with rights of survivorship and of equal bene- 
ficial enjoyment, and an alienation made by one of 
such oo-widows has no legal effect after her death. 
(TekOhand, J.). }At. Bal Kaub v. Mt. HAB 
Eaub. 108 I.C. 184=A.I.R. 1928 Lah. 242. 


Co'Widows— Partition between — Nature of and 

incidents of— Powers of alienation— One widow can- 
not alienaU without other’s consent even for necessity. 

The estate of oo-widows or other oo-heiiesses in 
Hindu Law is a joint estate, but it is unlike other 
joint estates. It is indivisible : (2 Mad. 194, 
Striotly, it oan never be divided, so as to create 
separate estates such that each sharer is the owner 
of her share at her death, the reversioner's estate 
falls in. Such a division is impossible in law. 
Such partition as is permissible ie merely for the 
oonvenienoe of their enjoyment by the sharers and 
may be of two kinds ; (i) so as to last during the 
lifetime of both the widows ; (li) so as to bind them 
until the death of all of them. In the latter case 
if one of the widows dies before the other, without 
alienating the property, it passes to the heirs of 
her private property and not to the other 00 widow, 
or their reversionets, the diotuni to the con- 
trary in 3 M. H. 0. 266 not being good law : 
A. I. R. 1924 Mad. 75 and 48 Mad. 855, J'oK. 
By the very nature of the arxangemeut, there oan 
be no survivorship If the partition is of the second 
kind. But if it is of the first kind, it cannot affect 
the right of survivorship of the other. One of the 
oo-widows oan alienate her share, which may be 
defined or undefined, aooordiug as there Is a ]^rti- 
tion or not. If the alienor dies before the 00 widow, 
the alienation ceases to be operative if there is no 
partition, or if the partition is of the first kind, the 
property goes to the oo-widow by survivorship. But 
if the partition is of the second kind, the property 
continues to be enjoyed by the alienee, until the 
other oo-widow dies. 22 Mad. 622 ; 23 Mad. 604 and 
A.I.R. 1924 Mad. 75, Foil, The obiter dief«n» to 
the contrary, in 83 All. 443, Z7of foB. Except 
for the limited purposes mentioned above, ie., 
during the lifetime of the alienor in a partition of 
the first kind, or during the lifetime of all the 00 - 
widowa in a partition oi the second kind, there 
ibe no alienation by a widow of her lut^eet* 

1 Mad. 290 (P. 0.) ; 16 Mad. 1 (P. 0.), Fq». and 
whether there Is necessity ox not, an a^enation hy 
one 4)o*wldow oannot bind ^e ^levarsiouer' 

3 M. H. 0. R. 424; 24 Oal. 339 ; 46 Mad. i 865 ; 
23, Mad. 604 and 83 All. 443, Fell. It a^ Ajiieinaiion 
for neoeseity is to bind the leversioners, ,i^l the 
oo-widpwfi must join uxjt. {Banesam /and V^^t^- 
Boo, JJ.). APPALASDBI V, KAlfNAMbfA 
N^AYDBALC, 90 141. JIxA, MX? 

M28 M2=A4.Rr 
‘f .,!49JI4*,^..AT9. 

widow in a cake 0 / 
obJdeUng tc a transfer by 
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HINDU LAW — Widow— Go'wldovi. 

The oirouiDstSQoe that neither of the oo’widows 
objected to a transfer made by the other cannot be 
construed to mean more than that neither objected 
to the other making a transfer, provided that 
transfer did not aSeot her own interests in the 
event of her succeeding to the estate by survivor- 
ship and it is not correct to draw an inference that 
the failure to object by either lady can imply that 
she consented to a transfer by the other which 
would have the effect after the lifetime of the 
transferor. (S^uarf, C.J. and Roza, J.\. GaYA 
Kunwarv. Gaubi Nath. 94T C. 93J= 

29 O.G. 282 = 13 O.L.J 516=3 O W N. 414= 

A.I.R. 1926 Ondh 401 

Widoxo entitled under custcrn to succeed to 


HINDU LAW — Widow — Debts. 


toidow's estate held by another widow — Former can 
restrain alienatio7i by latter. 

The restrictions imposed by the Hindu Law on 
a widow's power of alienation of her husband’s 
estate are inseparable from her estate, and their 
existence does not depend on that of heirs capable 
of taking on her death. Hence where under the 
customary law a widow is entitled on the death of 
another widow, to succeed to the estate held by the 
latter as a life tenure, the former can restrain An 
alienation by the latter, {Shad* Lal.C-J^a^d 
Le Rossignol, J.). Mt. Subja u. Mt. DalelO- 
87 I.G. 937 = 7 L.L.J. 474=26 P L.R. 289 = 

A.I.R. 1925 Lah. 573. 

Where two widows made a gift of a portion 

of their husband’s property to the daughter of one 
of them, 

Held, that the gift would enure for the beuefft 
of the daughter or her heirs during the lifetime 
of both the widows. The death of one of the 
widows will not affect the rights of the daughter 
during the lifetime of the surviving widow. 
(M'acleod, C. J. and Shah, J.). DHANJI NATHA v. 
Dhuma Hibaji Mali. 80 I.G. 234= 

26 Bom. L.R. 277=A.1.R. 1924 Bom. 382. 

Two widows holding widows’ estate— One 


surrendering her interest in favour of the other — 
Male reversioner’s rights are not accelerated on the 
death of surrenderee widow. There can be 
no acceleration of the right of a male reversioner 
by transactions between two or more joint female 
heirs without the knowledge or consent of the 
reversioner. (Sodasiva Iyer and Napier, JJ.). 
Muthiala OHENGAPPA V. Bodeaqunta. 

60 I.G. 135=1921 M.W.N. 29 = 
A.I.R. 1921 Had. 246. 

-Where a co-widow who is a defendant is 

willing to be made a co-plaintiff a decree for the 
whole property belonging to both the widows 
should be passed though the suit is by one widow 
on behalf of herself and her co-widow and though 
tbe defendant co-widow said in her written state- 
ment that a separate suit for her half share will 
have to be brought. (S'ldasiyu Iyer and Spencer , 
JJ.). RAMACHABI V. 8ARASWATI AMMAL. 

60 I.G. 246= 1920 M.W.N. 721=12 L.W. 544. 

—Widow— Debts. . 

Satisfying debt not immeduxtely payable ts 

binding. . , / 

Though any act for which the character of 

’’legal necessity” or of ‘‘benefit to the estate’ can 
be claimed must be an act of a defensive nature, 
but it does not follow that an aot is not of a defen- 
sive nature which is done for the purpose of satis- 
fy ia^r a debt which is not immediately payable: 
A.I.B. 1930 Nag. 96, Ref. 

V. Shamji. 123 I.O. 899= A.I.R. 1930 Had* 218. 


Widow incurring debt in course of ma- 
nagement of property on credit of estate — No charge 
created— Still estate in reversioner’s hands is lia- 
ble for such debt. 3 Bom 237; A. I R. 1928 Bom 310* 
19 All. 300, Not foil.] 33 Mad 492; 26 Bom 206,’ 
Foil. {Jackson, A.J.C.). Kongsrt u. Kano^ji, 

117 I.G. 266=A.I.R. 1929 Nag. 191. 

".A reversioner is not liable to satisfy a 
personal debt not secured on the property though 
property incurred by a widow in the course of 
ma-iagement of the property; 3 Bom. 237, Foil. 
26 Bom. 206 (P. B.), Dist ] Cav-laro considered. 
{Fawcett and Mirza, JJ.). Bhaowantrao v. 
RaMANATH. Ill I.G. 704=32 Bom. 542 = 

30 Bom. L.R. 8S1=A.I.R. 1928 Bom 310 

Expenses of pilgrimage to be good should 

be a small portion and must be for spiritual 
benefit of husband or father — Mother’s authority 
to spend for spiritual benefit of deceased son is not 
the same as of the wife of the deceased — Residence 
of parties, custom of caste, etc., will be serntinized 
in the case of distant pilgrimages. A.I.R. 1922 
P. C. 261, Foil. 

Pilgrimages in general regarded as spiritual 
acts are not absolutely necessary, but only, at 
the most commendable ; and while the Gonrts 
do not disallow any expenditure reasonable, under 
the circumstances, out of the estate, they would 
also scrutinize with care such expenditure, (ifai- 
gavkar, J.). BAI CHANHAL v. Chtmanlal. 

Ill I G. 626 = 30 Bom. L R. 685 = 
A I.R. 1928 Bom 238. 

Interest on the expense-s incurred for pilgrim- 
age should not beallowed without sufficient reason 
and in the absence of an agreement to pay It. 
(iradoavkar, J.). BAICHANCHAL n. CHIMANLAL. 

Ill I. C. 626=30 Bom L R. 685= 
A I.R. 1928 Bom. 236. 

Where the interest on the amount charged 

is clearly entered in the bond, it cannot be said 
that the widow of the debtor was wrong m admit- 
ting the interest charged. {Addison, 

R.HMAN RUBA. 967. 

Litigation expenses are binding only if Utey 

were incurred for protecting her title. 

The law applicale in cases 
sought to bo bound with costs of litigation incur 
«d by a Hindu widow is that if 
debts^ to meet the costs of 
againt her, in order to protect her 
estate, the debts so incurred would be 
trre;er6ion6r. If. however, she has mc^d 
debts in litigation undertaken by J®”®“.J5 
the object indioAted above J, 62- 

f f axr' 

toJ- 

^augh^’e marriage is a primary duty of a 
Hind/and to limit the amount to be epen* 
Irrisge to a fourth part of the 
father would in many oases make it ^“P® 
the widow to give her daughter in ^ 

texts prescribing this portion are not P 
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HINDU LAW— Widow^Debt*. 

'Debts contracted by mother for marriage of 

Jier SOD are not binding on reveralonets. {Devadoss, 
J) RAJAOOPAtiA CHABIAB V. SAMI REDDI. 

93 I. C 19=1928 M.W.N. 266* 
A.I.R. 1926 Mad. 517=30 M.L.J. 221. 

No debt by widow « a charge on property un- 

dess it is chvrged. 

Even the fullest legal neoessity cannot make a 
debtinontred by a Hindu widow a charge on her 
husband’s estate after her death unless ehe speoi* 
doally creates that charge. The debt is her own 
personal debt, payable out of the income of the 
•estate, until she declares her inability to pay it 
herself by alienating a part of the estate to pay 
it: 4 Mad. 876 ; 25 Oal. 565 and 30 All. 394, Rel, 
■on. (Ballifaz, A.J,G.). BiSHWESaWARDAS DAGA v. 

Aujob Sinqh. 94 I C. 394= 

A.I.R. 1926 Nag. 334. 

A debt incurred by a Hindu widow but not 

lor legal neoessity cannot bind the estate of the 
(husband in the hands of the reversioners : 
19 All. 800, Foil. {Neave, A.J.G ). CesOTBY LAh 
«. Basi Bali. 91 1.c. 123 (Oudh). 

— Widow can charge properties with payment of 

^bts borrowed for family business inherited by her, 
^nd for completing a house left incomplete by her hus- 
hand — Tests — Prudence and neoessity. 

Pet Spencer, J".— A widow can contract a debt 
for the purpose of a family business, to which she 
has succeeded, and by a specific charge make it 
payable out of assets of business even as against 
the reversioners. If the widow has built any 
houses which have greatly increased the value of 
ihe estate, the reversioners are not entitled toap* 
probate the accession to the estate, caused by the 
construction of the houses aud at the same time to 
reprobate the debts incurred for the purpose of 
•constructing them. 

Per Devadoss, J . — If widow mortgagee or 
Alienates any portion of the estate inherited by 
her for the purpose of building a house, such aliena* 
^lon would not bind the reversion. Bat a widow 
•ia not a trustee for the reversioner or a mete mana- 
jer on behalf of the reversioner. She is entitled 
io the use of the property as long as she lives and 
«he has power under the Hindu Law to bind the 
^tate with debts inourzed for necessary purposes, 
v^ere for example a husband leaves a house, 
vhioh 18 almost complete and leaves a large quan- 
tity of materials and a site with a foundation on it 
for the oonstruotlon of a bouse the widow would 
ce perfectly entitled to complete the house and to 
use the materials for such oonstruotlon, as was 

planned by the hasband, provided she aots in a 
prudent manner. 

^ oannot start a new trade. But where 
he trade was started by the husband and was 
ontinued by the widow the case is difierent. 
Where it is inoidental ornooeseary for the carrying 

* 1 ? ^ incur debts, it oannot be said 

«nat the debts are inoutred without necessity. The 
word neoesaity" should be understood as mean- 
ang in the sense of being neoesaaty. A widow who 
cuooeeds to her husband’s property and finds a 
flourishing business or trade is not bound to wind 
^ up.and Invest the oapitol on land. The real ones- 
•ion to be considered In each oase is whether the 
^Idow by doing such aot is endangering the tever- 
whether the aot whioh she does la an aot 
'2^ n P'odent manager would do. Where the 
Hmv W.a trading family or the oaate to whioh the 
^'iftl^WJbeloQg is a trading olassoi oa6te« suehaa. 
^MatarKoniAtti Ohettleo or the Nattukottai Ohet- 


HINDQ LAW— Vidow-Deoree for«F agalmt-^ 

Mortgage decree. 

ties of Southern India it would be against all prin- 
ciple to hold that a widow is not entitled to carry 
on the trade of the husband, provided, of course she 
carries that on, as a prudent person would: 
28 M.L. J. 696; 42 All. 109; 11 L.W. 65; 26 Bom. 206 
{P.B.), Foil.-, 42 Mad. 761 and 35 Mad 560, Disf. 
{Spencer and Devadoss, JJ.), SOBBAMANYA 

Chetty V. Ramakrishnamma. 84 I.C. 868= 

20M.L.W. 627 = 1924 M.W.N. 794= 

A. I R. 1925 Had. 403. 
Debts for necessity bind reversioners. 

In circumstances of necessity a widow can bind 
the estate and a debt incurred by her for family 
neoessity can be enforoed against tbe assets of the 
estate lo the hands of the reversioners after the 
widow’s death [Jackson. J.). VbNKAYYA c. M. 
BANaARAY?A. 82 I C. 484=A I.R. 1925 Had 401. 

The personal bond executed by a widow* 

though for legal necessity, is not binding on her 
husband’s estate. {Kendall and Pullan, A.J.Gs.). 
MT. Raj Konwari v. Mt. Rani Uahabaj 
EUNWAB Eunwari. 82 I.C. 832= 

A.I.R. 1925 Oudh 243. 

Recitals in bond by widow do not prove legal 

necessity. 

For substantiating that a debt incurred by a 
widow was inourced for the purposes of re-paying 
the debts of her late husband, the recitals in a 
bond executed by the widow that she had borrow- 
ed money for paying the debts of her husband can- 
not be rolled upon. {Kendall aud Ptdlan, A.J.Os,), 
MT. RAJ EUNWARI V. MT. RANI MAHABAJ 
Kunwab Eunwari. 82 I. 0. 832= 

A. 1. R. 1925 Oudh 243. 

New bwstnesj by widow— Debts therefor — If 

reversioners are bound. 

The debts incurred by a Hindu widow in the 
course of the busiuess of an oil mill benefioial to 
tbe estate started by her by means of an engine 
whioh she had purchased out of the income of the 
property for giving efieot to a religious purpose and 
which on the completion of this purpose she de- 
voted to the oil business instead of disposing of 
it are binding on the reversioners. (Bafcer, J.O.). 

Thakur kallu Singh v. bhuvaji. 

79 I.C. 633= A I R. 1924 Nag. 384. 

■The mere borrowing of the money by a 
widow for her daughter's marriage expenses is not 
in itself quite suffiolent to justify the loan without 
and proof that there was in faot neoessity for bor- 
rowing the money for that purpose. (Datoson- 
Hitler, C.J. and Mulliok, J.). AJTI ORAUDHARI o. 
Janak Lal Ohaudhari. 78 1.O. 946= 

1923 P.H 0.0. 322=A.1.R. 1924 Pat. S36. 

Simple money bond by widow— Life-interest 

only is liable to be sold. 

No question of legal necessity arises as the bond 
is simple, there is no oharge on the property In case 
of an execution of a deoree obtained on a simple 
money bond, executed by a limited owner 
(namely widow) but only the life-interest is liable 
to be sold in euoh an execution. {Gokul Prasad 
and Sluart, JJ.). bhup Singh c. jhamuan 
Singh. 66 1. 0. 724=4 U P.L R. {kil) M. 

^Vtdow — Deoree for or against — Hortgago 

deoroe. 

—The seoured creditor of a Hindu widow* on 
the security proving insuffiolent to satisfy his 
deoree thereon, Is entitled to proceed against the 
qther properties. {Neave, J.). JAOAHMATB PRA- 
SAD t>. JAOO BAI. 88 1.0. 963^0 Ii.RvAr fOmr Wm 
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HINDO LAW— WIdow'-Deoree for or againtt— 
Persona). 


—Widow— Decree for or against— Personal. 

Decree against, binds her and not the estate 

unless specific intention appears to that effect. 

Where a creditor files a suit against a limited 
owner {e.g., daughter) as such and not against the 
estate of the last male holder and a decree is passed 
personally against the limited owner, the decree 
and the auction-sale of preperty following thereon 
does not hind the reversioner, although the founda- 
tion of the decree be a liability which might bind 
the reversion: A.T.R. 1925 Cal. 401, Affirmed. {Lord 
Phillimore.) Lalit Mohdn Pal Roy v. Shrimati 
Datamoyi Roy CHOWDHUBANI. 105 I.C. 469= 

1927 M.w N. 99=29 Bom. L.F. 759= 
25 M.L W. 709=45 C.L.J. 404= 
l.I.R. 1927 P.C. 41 = 92 M L.J. 426 (P.C.). 

-Property held by widow, sold in eiecution 

of simple money decree against her — Auction- 
purchaser obtains only widow’s interest. {Sulai- 
man and Boys, JJ.). MOTI SHAH v. Ghandrabp 
SINGH. 96 I.C. 595 = 48 All. 637 = 

24 A.L.J. 873 = A.I.R. 1926 All 715. 


Decree for profits in favour of — Intention to 

appropriate if as her assets expressed— Decree will 
become her assets. 

Where a widow filed a suit for surplus and mesne 
profits in respect of certain property which she had 
mortgaged and during the pendency thereof had in 
another document, expressed her intention of 
appropriating it as her own assets, and she died, 
after the decree was passed in her favour in the 
said suit. 

Held, there is no reason why a widow should be 
precluded from exercising an act of appropriation 
with regard to the property to which she has esta- 
blished her title and which is being wrongfully 
withheld from her by a person in unlawful posses- 
sion of it. As the widow had entered into an agree- 
ment as to the manner in which that property 
should beappropriated there was manifestation of 
intention sufficient to make it part of her assets. 
(Daniels, J.C.). SHAM NARAIN v. JadUNATH 
Singh. 68 I.C. 242=25 0. C. 41 = 

A. I. R. 1922 Oadh 118. 

— Widow— Decree for or against— Purchaser’s 
title. 

Person litigating in respect of debt binding 

on husband’s estate is ordinarily presumed to in- 
tend to obtain decree against that estate — But 
when in numerous previous proceedings binding 
nature of debt not mentioned and proper- 
ties worth Rs, 2,000 sold for Rs. 197, then inference 
is that only widow’s interest was litigated upon. 
(Phillips and Reilly, JJ-)- THIRUMALAISWAMI 
NAIDU V. VENKATABAMA ATYAB. 119 I.C. 316= 

A.I.R. 1929 Had. 601. 


i)ecree for rent against widow — Rent sale 

passes widow's estate. 

Where property held by a limited owner has been 
sold and purchased by a third person in execution 
of a decree for rent against the limited owner, the 
sale would prima facie affect the interest of the 
limited owner alone, and unless it is established 
.that the sale was held in terms of the rent law the 
absolute title cannot be conveyed to the putohaser. 
(Cuming and B. B. Chose, JJ.). UPENDBA NatH 
V. Kiban Chandra. 97 I.C. 149=43 C.L.J. 862- 

l.I.R. 1926 Cal. 1046. 


Mortgage-decree against widoyy—No finding 

as to necessity — Widow not representing estate— ‘De- 
cree not binding on reversion. 


HINDU LAW— Widow— Decree for or against— 
ReverBloner. 


In a snit against a widow to enforce a mortgage 
by her, if there is a finding that the debt waa 
binding on the estate and the sale proclamation 
states that the debt for which the property was- 
being sold was for necessity and the whole right of 
the defendant was being sold In execution, then it- 
is the most proper construction of the proceedings 
in the suit and execution that the whole property 
was intended to pass to the purchaser. But whero- 
the evidence that the debt is binding on the estate- 
is wanting and where the proceedings in the snit- 
do not show that the widow represented the ostate- 
so as to attract the application of res judicata in a- 
subsequent ease, it is not permissible merely by' 
reference to the proclamation to say that the whole- 
property has passed though it has not been shown 
that there was necessity. 

The mere fact that the mortgage suit arose out 
of widow’s own acts would not prevent her from 
representing that estate. Whether the limited 
owner represented the inheritance must be gather- 
ed from the nature of the suit, and the defence 
put forward, the issues tried and raised aud decided 
in that former suit. (Rnmesam and Venkatasubbtt 
Rao, JJ.). AUKULA SANASI v. RAMAORANDRA 
ROW. 95 I.C. 691 = 1926 M.W.N. 319 = 

A.I.R. 1926 Mad. 892=31 M.L. J. 73. 

' —Sale in execution of decree against widow— 
In deciding validity suit and claim forming basis^ 
of suit muet be examined. (Kendall and Pullan, 

A.J.C.S ). Mt. Raj Kunwariv. Mt. Rani Mara- 

RAJ KUNWAR KUNWARI. 82 I C. 832= 

A.I.R. 1929 Ondh 243. 

— ’Execution sale of entire estate against widow 
is equivalent to private alienation; 4.5 Bom. 105 r 
A.I.R. 1923 Pat. 122 Foil: 10 C. 985 (P.C ) and 
1 Cal. 183 (P.C). Foil. (Rw'es and Daniels, JJ.). 
JHARIKOERIv. BijAT flTNGH. 74 I.C. 869 = 
45 All. 613=21 A.L.J. 583=5 L.R.A. Rev. 11* 

A.I.R. 1924 All 109- 

— Widow— Decree for or azalnst— Reversioner- 

-Widow not talcing possession cannot represent 


reversioners. 

A female who has never taken possession cannot- 
be said to represent the estate effectively in any 
proceeding relating to the possession of the esta^,. 
and an order entirely overlooking the rights of the- 
widow and not giving opportunity to her of de- 
fending the estate cannot be effective against th^ 
reversioner ; A.I R. 1925 P.C. 249. Disl. (Dalai. J.). 
Kali Pratap Misir w. amla Pat Tewart. 

120 I.C. 447= A.I.R. 1930 All. 307. 

Decree against widoio obtained without fraud 

Of coUusioti is binding on revirsionets. ^ 

The deceased, who had no other heir except hi a 
widow, had made a will whereby he had made hie 
nephew his residuary legatee, who instituted a suit 
for declaration on the basis of the will. During 
the pendency of that suit, a creditor of the deceased 
sued the widow who was then in possession of some- 
of the items of the deceased’s property, and ob- 
tained a decree against her without there being 
any fraud or collusion between him and the widow, 
Tnexeoution of that decree not only the propeniea 
in possession of the widow but other property of 

the deceased also was sold. 

Held, that the esfate of the deceased was suffi- 
ciently represented by the widow and the decree 
obtained against her and the sale in execution 
thereof of all the properties sold was Ending on 
the legatee, the true representative: 83 Mad. 6; 
82 Cal. 296; 26 Mad. 230; 14 M.I.A. 606 anJ 
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Hlirou LAW— Widow— Decree for or againtt— i 

BoTcPBioner. 

1 Marsh. 614 Rd. on; 31 1.O. 920, Foil.; 33 Mad. 75; 
35 I.C. laiond A,I.R. 1926 Mad. 487, Fxpl. and 
jHsi.; A.I.R. 1927 Mad. 197, and olher cases ref err $d. 

Eeld further, although the oreditoi's suit 

was instituted during the peodenoy of the legatee's 
declaratory suit, S. 53, T. P. Act, would not affect 
the sale in execution because the interest of both 
the widow as well as the legatee were really 
identical. (Madhavan Nair and Reilly, JJ-)- 

CHATUBBHUJADOSS KUSHALDOSS V, RAJA. 
MANICKA MUDALI. 1930 M.W N. 994= 

A.I.R. 1930 Mad. 930. 

If a widow had only a widow’s estate, the 
charge created by a decree on the property in her 
possession would not persist beyond her death 
unless it was made for legal necessity. (Reilly and 
Cornish, JJ.). C. MEENAMBAL Ammal u. ABD* 
BUBAMMAL. 1930 M. W. N. 387 = 

A.I.R. 1930 Had. 688. 

Where a Hindu widow in the capacity of 

lambaxdar recovered certain profits which she 
ought to have paid to her oo-shareis but she did not 
pay it and a suit was filed against her and a decree 
obtained against her but she died during the 
pendency of execution proceedings, 

Held, that execution cannot proceed against the 
reversioners. [Dalai, J.), Randhib Nabaik v. 
(fAOANNATH. 112 I.C. 699. 

' • Where in a litigation, properly entered into 
and properly conducted, the estate is represented 
by a Hindu widow and certain results are arrived 
at that result may be binding on the reversioners. 
(Ifarftsr. C.J. and Crump, /.). RAVJI ANDU t>. 
BauA KbisbHA. 106 I.C. 206= 

29 Bon.L.R. 1348= A.I.R. 1028 Bom. 14. 

Decree against the mdow for a just debt binds 
reversion. 

The husband's estate In the hands of his widow 
is liable for hia just debts, and therefore, the 
reversioners cannot be allowed to go behind the 
decree which has been obtained against his widow 
for that debt and the sale of the land in execution 
of that decree to an outside auotion>purohaser is 
binding upon them. 39 P.R. 1916, Foil; A.I.R. 
1922 Lab. 299, Bel. on; A.I.R. 193.2 Lah. 277, Ref. 
{Addison, J.). BURA o. WABYAM Bingh. 

108 I.G. 882 (Lah.), 
—Where the estate of a deceased Hindu has 
vested in a female heir, a decree fairly and proper- 
ly obtained against her in regard to the estate is, 
in the absence of fraud, or collusion, binding on 
the reversionary heir. (Sfuari, C.J. and Rasa, J.). 
Gaspat PANDB V. Bendeshabi PABTAB. 

100 I.G. 481=2 Lack. 133=4 O.W.N. 140= 

. . .. A.I.R. 1927 Ondh 309. 

- A Hindu widow cannot make an admission in 
derogation of the rights of the reversioners whioh 
has Of may have the efieot of destroying the estate 
of the reversioner, and so a decree of a Oourt 
based (without oontost) ou puoh an admifieiou is 
AS void or voidable as the admission. (Ashumrfh 
^Misra, JJ.). Ram Shankar Singh v. Lal 
Bahadub SINGH. 92 I.C 637 = 1 Luck. 98= 

18 O.L.J. 216=3 O.W.N. 267= 

A.LR 1926 Oadh 277. 

7 — -^Bona fide stuf 5p or against undoio rs 2 >rossMf* 
^g iheMlaie Mndb the reversi'oners^Adverse posses* 
wii which bars loidoto bars also reversioners, 

^ >‘A Hindn ^Idow represents the estate in suits 
bunght by her ox. against hex for posseesion . of 
iiieteBtate. or any partof' ifc» and. she > and the 
wversloners late . aqaally boand.hy ; any. Rnal 


HINDU LAW — Widow— Decree for or against— 

Reversioner. 

decree which a Court makes in such a suit, pro- 
vided that the suit was fought out according’ tc^ 
law and was not collusive or fraudulent. Advers® 
possession which bars her, bars also the rever- 
sionary heirs after her. {Sir John Edge.) VAITHIA- 
LINGA V. SBIRANGATH ANNI. 92 I.C. 85= 

28 Bom.L. R. 173=30 C.W-N. 313= 

6 L.R.P.C. 169 = 52 I.A. 322= 42 C.LJ. 683= 
48 Mad. 883=1926 M. W. N. 11 = 
A.I.R. 1925 P.C. 249=49 M L.J. 769 (P.G.).. 
Decree agahist widow binds reversioners, if ob- 
tained fairly and properly. 

A Hindu widow represents the estate for the- 
time being though her rights are to a certain- 
extent qualified. If she fights a oase against »- 
third party she is representing the estate and ie- 
fighting the case in a representative character on 
behalf of all the subsequent reversioners. A de- 
cree fairly and properly obtained against her ii^ 
the absence of any fraud oX' collusion, would be- 
binding on the reversionary heirs. It is only 
when the decree relates to a matter personal to- 
her, that it would not be binding on the rever- 
sioners. 37 All. 490 ; 40 All. Foil. (Walsh,, 

and Sulaiman, JJ.). Sarju PbasAD v . MANOAL.- 
SINOH. 87 I.C. 294=47 All. 490= 

23 A.L.J. 254=6 L.R. A. Olv. 201= 

A.I.R. 1925 All. 339. 

— ~An ex parte decree unless there be anything*, 
special whioh would suggest that it was not fairly 
and properly obtained, would be binding on the- 
reversioners. (Walsh and Sulaiman, JJ.). SARJIT 
PRASAD r. MANQAL SINGH. 87 I. C. 294= 

47 All. 490=23 A.L.J. 254=6 L.R.A. Civ. 201 = 

A. 1. R. 1929 All. 3a9». 

——Decision that Will set up by a Sindu iridoto,. 
under which she and her brother are joint legatees of 
her husband's property, is ffenttine, does nof bind the 
reversioners — Widow does nof represenf reversion,, 
to^n she asserts an absolute right in herself. 

Where a Hindu widow, in whom her husbaud’a- 
estate has vested, represents the estate in litigation,, 
to whioh she is a patty, the decision in such liti- 
gation, fairly and honestly ooaduoted, given for or- 
against her, will bind the reversioners : 

9 M. I. A. 589 (P.O.) : 11 Cal. 186, (P. 0.) and 
40 All. 698 (P.O.), Po«. The rule of resjudioaia. 
as enacted in S. 11 of the Oivil P. 0., is not strictly 
applioable, as the reversioners do not claim under- 
the widow ; but the principle of resjudioaia applies. 
This rule con be applied only if the widow did. aa- 
a matter of fact, represent the estate in the prior- 
litigation. The question, in each oase, will be 
whether the estate was properly represented by 
the widow, in the prior suit. If, for instance, she* 
had litigated in assertion of an absolute right, in-^ 
oonsistent with her representative character, sher- 
could not, in any sense of the word, be said to hava- 
represented the estate, or the interest of the revei"- 
sioners in such litigation, and a decision glvem 
therein, upholding such contention of hers, wonld^ 
not obviously be held binding on thorn : 
48 Bom. 869 ; 43 Bom. 249, Foil. Henoe in con- 
tending that a Will alleged to have been left by the* 
husband, was genuine and that she herself was at 
joint-legatee under it, along with her broker, sha- 
!b not only not representing the estate ot the* 
interests of the reversioners in snoh litigation, bn%> 
is settingup a oase, indirect oppoaition to 'theii* 
interests. It cannot, therefore, be held that the 
daeifilpiriB. the B.\4t that then WiUcis genuine iski 
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iHINDU LAW *— Widow —Decree for or againit— * 

ReverBioner. 

binding on tho reversioners. [Wallace and Madha^ 
van Nair, JJ.}. (ALLA) ViRASWAMI v. POLA 
VARAPU NAYUDAMMA. 91 f.C. 4<>7 = 

22 M. L. W. 178=A. I. R. 1925 Mad 1270= 

49 H. L. J. 430. 

Decree against widow can be executed against 
husband’s estate in reversioner’s bands if the debt 
sued on is such, as to bind the estate. 34 Mad 188. 
Foil; .4.1. R. 1924 All. 109. Ref. [Wazir Hasan, 
A.J.C.). Bhudhar Singh v. Ganga Rakhsh 
BINGH. 84 I.c. 394= 11 O.L.J. 754= 

28 0 C. 60=A.I.R. 1925 Oudh 272. 

Reversioner’s Interest not protected by 
widow — Reversioners are not barred by decision 
Against widow. (Le Rossi( 7 noZ and Harrison, JJ.). 

Bajrang Das V. Ghani Ram, 82 I C. 987 = 

A. I. R. 1923 Lah. 299. 

Decree against, fairly obtained — Reversioners 
are bound thereby^ — No contest by widow — When de- 
cree 6<n<is reversion. 

The reversioners are bound by a decision fairly 
obtained against a Hindu widow unless it could 
be shown that there had not been a fair trial of the 
right in that suit. In other words, unless that 
decree could have been successfully impeached ou 
«ome special ground, it would be an effectual bar 
to any new suit. In the absence of fraud or collu 
sion a decree obtained against a Hindu widow has 
a binding effect on all the reversioners: A.I.R. 1918 
■p.C. 87; 9 M.I.A. 639 and 34 All. 385, Foil A decree 
•in a suit against a Hindu widow respecting pro- 
perty of her husband of which she is in possession 
as such widow, may be binding on the reversioners 
notwithstanding that the widow did not contest 
^be suit, provided that the plaintiff’s case was 
properly and fairly stated and the widow had rea- 
sonable opportunities, of which she did not choose 
to avail herself, of defending tho suit. (Stuart and 
SulaUnan, JJ.). JAI Narain Stngh v. Gtta 
PERSHAD. 70 I.C. 862=A.I.R. 1922 All. 473. 

Mortgage right^Sold in execution of decree 

■against widow — Sale is binding on reversioner. 

Where a widow sub-mortgaged her mortgagee 
■rights under a mortgage takeu by her husband and 
in the sub-mortgagee’s suit the mortgage right was 
sold in execution and the mortgagor then redeemed 
-the property in possession of the purchaser at the 
■tkuotion sale, 

Held, a usufructuary mortgage is not immov- 
able property so that, if the mortgage were 
redeemed during the widow’s life-time the widow 
nould spend the money as she would be entitled 
to do. The reversioner therefore cannot claim 
against the party redeeming to be again put in 
possession of the property until redeemed a second 
•time. The mere fact that the widow was in posses- 
sion as mortgagee would not cause those mortgage 
-rights to be treated in law as immovable property 
:a8 all that the widow was entitled to was a right 
to retain possession of the property as security 
for the debt until she was redeemed, {Macleod, 
C.J. and Coyajee, J.). BAI .TADT v. PUBSHOTTAM 
■Narottam DAVE. 70 1.0.959=24 Bora. L R. 729= 

A.I.R. 1922 Bora. 387. 

A valid decree may be made Involving a 

declaration that an alienation by a Hindu widow 
'■is partially valid and partially void as against the 
reversioners. (Mukerjee and Buckland, JJ). 
iPBAMATHA NATH BOSE 0. BHUBAN MOHAN BOSE. 

64 1 0. 980=49 Cal. 43=38 0 L.J. 421 = 
.28£.W.N. 683= A.I.R. 1922 Cal. 321. 


HINDU LAW— Widow— Nature of estate. 

Decree for sale for legitimate portion of mort- 
gage money — Reversioners are bound, 

A mortgage was granted for a loan which was in 
part not for legal necessity; but the decree in tho 
mortgage suit remedied this defect by directing a 
sale of hypothecated property for so much of the 
mortgage money as could be deemed to have been 
raised for legitimate objects, 

Held, that the execution purchaser cannot ho 
called upon to submit to redemption in whole or in 
part, with regard to the property in his hands. 
(Mukerjee and Buckland, JJ.). Prauatha Nath 
BOSE V, BHUBAN MOHAN BOSE. 64 I C. 980= 
49 Cal. 43=33 C.L.J. 421 = 23 C.W N. 583 = 

A. I. R. 1922 Cal 321. 

Decree against widow — Widow representing 

estate — Decree binds reversioners, as res judicata 
{Oldfield and Venkatasubba Rao, JJ ). NAOHIKALAI 
V. AiyakannU. 70 I.C. 387=16 M L.W 94= 

1922 M.W N. 418=31 M.L T. 129= 
A.I.R. 1922 Mad. 233=43 M L.J. 93. 


-Widow— Maintenance 

See Hindu Law— Maintenance— Widow. 
-Widow — Nature of estate. 

•Reversioner executing deed declaring widow to 

m . m m • «• •‘if 


ye absolutely to her husband's self acquisition— 
Mature of estate taken by widow. 

A Hindu died separate leaving his widow and a 
jrother. The brother executed a farkhat giving to 
vidow the self-acquired estate belonging to the 
leceased in these terms: “We hereby declare that 
ve have no right, title and interest whatsoever in 
;he said property under any circumstances whether 
^ou adopt a son and give it to him or whether you 
jive it to your daughter or whether you alienate to 
kuybody in any way as full owner thereof.” After 
vidow’s death the brother claimed as reversioner 
knd the granddaughter of the widow brought a suit 
claiming as the stridhan heir. 

Held, that the farkhat cannot be regarded as a 
family arrang'^ment by which the brother gave 
these properties to the widow in gift, for the reason 
that he had no interest which he could transfer by 
way of gift or otherwise. Tho expressions in the 
farkhat are merely designed to show that the 
brother had no claim upon this property, and that 
the widow took this property which belonged to her 
husband as her husband’s heir. Therefore it could 
not be her stridhan. as it would be property in- 
herited by her from her husband. Under the 
ordinary Hindu Law she takes a widow’s estate m 
it. and on her death it would revert to her husband s 
beirs : 28 Mad. 504, Dist. ; 34 All. 234 (P.C.), 
Expl and Rel on. (Baker, /.). 

7INAYAK V. VASUDBO VISHNU. 31 Bom. L.R. 686= 

A.I.R. 1929 Bora. 34f 

Karnam inam held by husband granted to his 


idow and daughter by Government after h%s^ath 
i condition of paying certain qu%t rent— Grant con- 

rs absolute estate, . . , , . j 

Where karnam inam lands held by the husband 

ere enfranchised by the Government in favo^ of 
le widow and daughter under the terms : This 
iftm being held for karnam service now otherwise 
‘ovidedfor. will be subject to the payment of an 
mnal quit rent of Rs. 11 w>ioh is hereby 
n posed upon it in commutation both of the 
irvice and the reversionary interest possessed bf 
le Government in the Inam. The inam is now 
)!ifirmed to you in freehold, in other ^^rds, the 
lam will he your own absolute property to aold of 

IspoM Of a, yoa think '* 

iyment of the above mentioned quit rent, 
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HINDU LIV— Vidov— Natare of estate. 

Seld, that the widow aod daughter obtained an 
absolute right to the property and their interests 
were not merely that of a Hindu widow or daugh- 
ter succeeding to the property of her husband or 
father having only a limited right therein: A.I.K 
1922 P.C. Appl. {Sttmaraswumi Sastri and 
Beilly, JJ). PALANIYANDI V. VEYIliAMUTHa 
PILLAI. 112 I.C. 320=62 Mad. 6= 

28M.L.W. 633=1928 M W.H. 123= 
i. I. R. 1929 Mad. 93=85 M L.J. 879. 

Widow becoming owner on husband’s death 

•~In absence of evidence to the contrary, presump- 
tion is that she succeeded as Hindu w«dow. (Swiai- 
Tnan and Kendall, J-J.). RAM Saran Das v. 
Chhote Lad. 110 I.C. 365= A. I. R. 1925 All. 868. 

■ -When a custom is proved as affeoting persons 
otherwise subject to the Mitakshara School, an d 
that custom is said to confer on the widow a right 
to deal with property at her will, the property is 
herstridhan and will devolve as her stiidhau : 
1 All. 685 (P.C.). Poll. (Walsh and Ashworth, JJ.). 
HUKUM Ohand V. Sital Prasad. 107 I.C. 244= 

50 AU. 232=25 A.L.J. 922=A.!.R. 1928 All. 52. 

The mere fact that the widow is found in 
possession of property of the acquisition of which 
no account is givpn does not necessarily give rise 
to the presumption that she inherited it as a 
widow: 26 Cal. 871 (P.C.), Foil. (Patkar. J.). 
SONBHAI t>. JAGJIVAN. 114 I C. 377= 

30 Bom. L. R. 987=A.I.R. 1928 Bom. 380. 

' 'A servloe inam enfranchised in the name of a 
Hindu widow aud confirmed to her in freehold 
confers absolute property and not merely a wid iw’s 
estate although some other persons are joined with 
her as grantees. (Jackson, J.V KARNAU VBNEATA 
SuBBA Bao V. Adinabayana Rao. 92 I.G. 472= 
22 M.L.W. 631 = A.I.R. 1926 Had. 227= 

80 M.L.J.46. 

' —Presumption — Widow taking possession of 
her husband’s estate is as Hindu widow and not as 
a trespasser, (Ashworth and ifisra, JJ.). Bam 
Shankar Singh V Lad Bahadur Singh. 

92 1.0 697=1 Luck. 98= 13 0. L.J. 216= 
3 O.V.N. 267 = A.I.R. 1926 Oodb 277. 
~ •—‘ D eed purporting to convey full right to widow 
*~Prima facie widow gets full rights. 

If a deed purports to convey full proprietary 
lights to a Hindu widow it will be construed to 
convey full proprietary rights to her, unless there 
Is anything in the context or surrounding oiroom- 
stanoes to qualify such a meaning: 80 AU. 84 (P.O.), 
Foil. (Simpson, A. J. 0.). JAI KABANSiSGHv. 
MT. U&tABI EUNWAR. 90 1 0. 674= 

2 0 W.N. 791=A.I.R. 192SOadh749. 

Widow inheriting ex-proprietary rights — Re 

lease of—Riijht of reversioners. 

A Hindu widow inheriting ex-proprietary rights 
is in exactly the same position as regards the ex- 
proprietaiT rights as one who bad inherited pro- 
prietary rights. The reversioners therefore would 
have a right to challenge any alienation which she 
may have made and she will not have the full 
rights of an ex-proprietary tenant to relinquish any 
part of the bolding for the relinquishment of a 
holding amounts to a transfer and it is oeitainly an 
alienation: 4 P. L. J. 648, Ref. to. (Pullan, A,J.O.). 
Shhonandan Binge v. Jai Bam Singh. 

79 I.O. 1022=11 0.L.J. 608=27 0 0. 378= 

A.I.R. 1928 Ondh 78. 
— ^IToman's property got by suuession from maie 
^tndfendU is UmiM. 

^Undar the Hindu Law of the Benares School there 
U‘2io'dUtlnoti(m . gp to the nature of the estate 
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HINDU LAW— Widow— Powers of. 


taken, between property inherited by a woman fronv 
a male and property inherited by her from female.' 
In both cases she takes it not absolutely as her 
stridhan but a qualified estate alienable only under 
the condition applicable to such an estate and with' 
revert-er after her death to the heirs of her pre- 
decessor-in title: A.I.R. 1924 AU. 15, J’oU. (5ufa«- 
man and Mukerji, JJ.). Lakshmi Narain Vj 
llT. SUilARNi KUAR. 73 I.C. 389=46 All 439=- 
3 L.R.A CiY. 342= A.I R. 1924 All. 731. 

■There is no presumption that property stand- 
ing in the name of a Hindu widow, even though 
purchased io her name, belongs to her husband. 
(Lindsay and Sulaiman, JJ.). Mt. MAHBANA KDN- 
WAR u. Ev. David. 77 1.0 97=-- 

21 A.L J. 737=4 L R.A. CIy. 483= 
46 AU. 16=A.1.R 1924 All. 40. 

■Under Hindu Law, a widow takes only a limit- 
ed life* interest in the estate and the nature of her 
interest can never alter even though there can be a. 
complete want of heirs: 8 M.T.A. 529 IP.O.) , Foil.. 
(Shadi Lai, C.J . and Le Rossignol, J.). Dadipa v. 
DODLD. 95I.C.4I3=4L.L j. 338= 

A.I.R. 1921 Lah. 176.. 

' 'Life-interest granted by custom is not wider 
than that under Hindu Law— Next heir pan 
challenge unauthorized alieoatioDs by wido"*?. 

A right to succeed and a right to challenge alie- 
nation-* by the last owner are not co-extensive, for 
if the last owner has absolute oootrol over the pro- 
perty, his heir will not h'ive any right by reason of 
his right of inheritance to challenge alienationsv 
made in his lifetime by the late owner. The case, 
however, is very dlflerent if the late owner had only 
a limited interest in the property. In that case Ib- 
is the right of the next heir to restrict the enjoy-, 
mentofthat interest within the proper limits* 
135 P. R. 1908. Foil. (Shadi Lai, C. J. and L^ 
Rosssgnol, J.). DADIPA v. Dadlu. 95 I.C. 413= 

4 L.L J. 336=A.I.R. 1921 Lah. 176. 

-The onus of proving »h»t the properties in. 

dispute descended on a lady in her oapaoity of a- 
Hindu widow lies on the party alleging to that- 
«2eot: 2 0.0. 236 {P. 0.), Ref. (Wazir Hasan, 
A.J.C.), JAG&fOHAN SlNQHVe RAM DATAL SINQH 
61 1.0. 133=8 O.L.J. 4=A.1.R. 1921 Ottdh42j. 
— Widow— Necessity. 

See Hindu Law— adib'4Ation—Nbobssity 

Widow -Religious Obrbmony. 
—Widow— Powers of. 

^ Status of widow in joint Hindu family and 

in separated Hindu family— -Fxtent of liar rights. 
enuncto^ad. 


AiA ca 


joiui. n-mau lamiiy a wiuow is *iug 
to any property as a Hindu widow. She has only 
a right to be maintained out of the income of the 
family property. If the family is separated, she 
only acquires a Hindu widow’s estate in the 
property left by her husband and by no agreemenbx 
with the reversioner or adverse possession oan she 
enhance her right and ripen it into full proprietor- 

(Sulaiv^n and. 

Ketidixllf JJ,). ilT. BhaowAn Dri w* 8hib SiNQB 

D . 1930 All, 341.’ 

- — ^Powers of widow to contraU debts bindina oit. 
her husband's estate discussed. ^ 

Hindu >yidow fully represents the estate for 
the time being. This being so, she must by the 
nature of oiroumstanoes from time to time enter 
into transactions for the proper management^- 
the estate. If she inoutted a debt for lawful nnvi 
poses or entered into any transaotion glvlnn 
to pecuniary llabttUies in respeet of whSh 
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HINDU LAW— Widow— Powers of. 

could validly create a charge upon the estate, there 
seems to be no reason why the creditor should not 
be allowed to recover his debt or to enforce his claim 
against the estate in the hands of the reversioners. 
To hold otherwise would lead to obvious incon- 
venience and hardship and would create unneces- 
sary difficulties in the path of the widow’s making 
proper management of the estate. It should, how- 
ever, be borne in mind that the position in a case in 
which a Hindu widow incurs a liability personal 
to herself or borrows money on her personal secu- 
rity and not as representing the estate, would 
obviously be different: 6 Cal. 36 and 35 Mad 108, 
Bel. on. {PuUan and Srivastava, JJ.). Bishbss- 
Av\R BUKHSH Singh v. Jang Bahadur Singh. 
122 I.C. 614=7 O.W.N. 173=A.I.R.1930 Oudh 225. 
-I .A, Hindu widow cau keep a debt of her hus- 
band alive by making payments under S. 20. Limi- 
tation Act: 35 All. 227 {P.O.), DUt. {Venkatasubba 
Bao, J.). CHBGAMULL SUGANMULL v. V. GOVIN- 
DASWAMY OHETTY. 112 I.C. 491 = 

A.l.R. 1928 Mad. 972. 

Expenses of litigation brought about by her 

Jolly are not binding on reversioners. 

A widow who, having got undisputed possession 
of her husband’s property, chooses to squander her 
widow’s interest, •anuot burden her husband’s 
•property to the prejudice of the reversioners with 
■the expanse of attempting to escape by litigation 
■from the results of her own folly: 12 Cal. 52, Dist. 
31 Cal. 433, held overruled', 35 Cal. 420 (P.O.), 
■Bef. {Phillips and Beilly , JJ.). THIBOMALAISAMY 
”14AIDDt>. VBNKATABAUA AYYAR. 119 I.C. 316= 

A.l.R. 1929 Mad. 601. 
—Husband’s estate cannot be charged to meet 
.costs of frivolous litigation. {Das and ^o.zl Ah, 
TT \ Ram ASBE V. AUBIOA LAIj. 119I.C. 347 = 
JJ.). 6=A.I.R. 1929 Pat- 216. 

\ limited owner cannot make the estate 

^liable for the payment of rent. {Das and FazlAli. 
JJ). RAM ASBEV. AMBIOA LAL. 119 I. C. 547 = 
^ ' 11 P.L.T. 6= A.l.R. 1929 Pat. 216. 

Widow can hind his estate by acknowledging or 

.^paying husband's barred debts 

A Hindu widow is entitled to bind the estate of 
her husband by acknowledging or paying debts 
contracted by the husband which have become 
btrtfid bv time, and there is no difference between 
a debt which had become barred by time during 
the lifetime of the husband and the one J’hioh be- 
comes barred after his death, as the duty of the 

widow to pay time-barred debts of her ® 

■ based on her pious oblig.ation to 
liabilities: 11 Bom. 320. Fo».; 39 Bom. Dtsi. 

DODAN BAI. ^ ^ ^ ^^27 hah. 6B7. 

Creating an endowment of about 

entire estate of her husband by the widow 

of her as well as her husband s, soul ts valid. 
^ulU^weTl elblishe^ religious belief amongst 
tho rlindaa of this country that ‘'j® j'ep 

’'"wtfe-a widow her husW 

thebenoStof soul as well as tna 

^ Sding the tempL'^aud her further act of making 


HIHOU LAV — Widow — ReproseiitatloB of 
estate. 

an endowment for its upkeep Is an act which con- 
fers spiritual benefit upon her husband and it is, 
therefore, valid. {Wazir Basan and Ookaran BcUh 
Misra.JJ.). iNDAB BUX SiNGH tf. 8HBO NAEAIN 
SINGH. 104 I.C. 676 = 4 O.W.N. 820= 

A.l.R. 19^7 Oudh 490. 

Sonless widow succeeding her husband takes 

absolute estate, but her power of alienation is limited 
like that of a co-parcener. 

A sonless widow succeeds as any other male 
member to the entire estate of her husband (mov- 
able and immovable) and takes possession of it as 
an absolute owner thereof. Her interest is not in 
.any way limited nor does she bold a life-estate 
only as sometimes it is supposed to be. Only her 
power of disposition is a qualified one and is ana- 
logous to the power of a male co-parcener in a joint 
Mitakshara family. In this respect the property 
inherited by a widow from her husband differs 
from the properties which a woman receives as her 
stridhan. {-Twala Prasad and Bucknill, JJ.). RAM 
SUMRAN Prasad v. Govind das. 99 I C. 782= 
5 Pat. 646=7 P.L T. 821 = A.l.R. 1926 Pat. 582. 

•Reversioners not bound by acknowledgment 
of. 

An acknowledgment by a Hindu widow is not 
operative against the reversioners. {Walmsley and 
B. B. Ohose, JJ.). MOHINI MOHAN MiSBA v. 
Srimati Sarat Sundari Debt. 86 I.C. 333= 

A.1 R. 1923 Cal. 862. 

Widow need not pay husband's debts out of the 

income of husband's property. 

Under the Hindu Law a widow has absolute 
power of disposal over the income of the property 
inherited by her from her husband. She is entitled 
to spend the whole income and is not bound to 
make any savings to pay off the d<*bt8 of her de- 
ceased husband. (Simpson and Ookaran Nath 
Misra, A.J.Cs.). THAKDR BiSHO NATH v. RAM 
RATAN. 89 I C. 581 = 12 0 L.J. 406= 

2 O.W.N. 922= A. L R 1925 Oudh 529. 

A Hindu widow can iucur expenses for the 
well-being of the estate and borrow money for the 
purpose, and such debt binds the reversioner. {Das 
and Adami, JJ.). RADAKISHUN «. JAGS^HU. 

60 I. C. 173=3 U.P.L.R. (Pat.) 14. 

—Widow— Re marriage. . . > 

Where a lessee from a Hindu widow ejected 

by the next reversioner after the re-marriage of the 

widow, sued for possession, 

Held, that plaintiff was liable for but not entitled 
to mesne profits but the dofendaut reversioner was 
bound to pay money found to be binding on the 
property. {Kinkhede, A.J.C ). MT. BANI t>. NABSOO. 

781 . 0 . 639=A. I. R. 1924 Nag. 378. 
—Widow— Representation of estate. 

Widow represents not only in dispute be- 
tween her husband’s estate and another estate but 
also when there are rival claimants to his estate : 
11 Cal. 186 (P.O.); 10 Cal. 985 (P.C.) and 14 C.L.J. 
90, Foil. {Ramesam and Odgers, J J .). NAGAY^ 
V. KABDPPAPAYYEE AMMAL. 120 I-C- 379- 

A.I.R. 1930 Mad. 344. 

•Alienations by a widow in certain oiroum- 


stances may he binding upon the reversioners,^ but 
it is difficult to say that a covenant for renewing a 
lease to take effect after the death of the widow 
would be so binding under any circumstances. 
(B. B. Ohose and Cammiade, JJ.). 

NATH tJ. KAILASe NATH. 109 l.O. 298= 

83 Oal. 811=47 0.t.I. 376=3^2 0jW^»^439- 
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flIin)U LIV — Vidov Repreientatlon of 
eitato. 

-In absence of fraud or oollaeion> therefore, a 
4eoiee in respect to a mortgage executed by testator 
on a claim binding on the inheritance obtained 
agal^et ^e widow in possession is binding on all 
-the snooeeding heirs, and other persons entitled to 
possession of the property after widow’s death ; 
■9 M.I.A. 6S9 (P. C.) ; 15 N. L. R. 24 ; 30 Mad. 3 ; 
34 All. 985 ; A.I.E. 1928 P.O. 87 ; 37 All. 496 and 
A.I.R. 1925 P.O. 249, F^ll. {Solhatkar, A. J. C,). 
MAHADEO KtJNBl V. 8AB7A. 112 I.C. 248^5 

11 N.L.J. i62=:A.I.R. 1929 Nag. 27. 

A reversioner is bound by the result of 

litigation carried on bona fide by the last female 
liolder. (Boss and Chalterj'i, JJ.). SHIVA Shankab 
0. KALIOJHA. 118 I.C. 309=8 Pat. 471= 

10 P.L.T. 56S=A.I.R. 1929 Pat. 392. 


Where a decree is passed against Hindu 

widow for a personal act of not giving profits to 
•oo-sharers whose profits she has collected as 1am- 
Wdar, she is not representing the estate but is 
representing herself and her liabilities oaunot be 
passed on to the reversioner: A.I.R. 1918 P. C. 87, 
Bel. on. {Dalai, J.). Randhib Nabaik t>. Jao- 
OANATH. 112 I.C. 699=10 L.R A. Rev. 96. 

' "Widow declaring the decree in favour of the 
estate as satisfied and absolving the judgment- 
debtor from further liability— Reversioners are 
bound in the absence of fraud and collusion. 
A.I.R. 1927 Oudh 305, Ref. {Stuart, C.J. and Rasa, 

J,). Shiah Bahadub tf. Kaobshab Sah\i. 

• 105 I.C. 899=1 L.O. 589= 

A.I.R. 1927 Oadh 520. 
—— ’Female heWs represent entire estate and by so 
Jraming suit as to warn reversioners, creditor can 
-obtain decree binding on whole estate. 

If the decree against a Hindu female is merely a 
personal decree it binds only her personal and not- 
the reversionary interest, but a oreditor suing such 
a female can so frame his suit as to make 
it oleac that he intends to bind the 
•entire estate and not merely the limited 
or personal interest of a female so as to put 
other persons interested, on their guard and to 
enable them to protect the estate if they care to do 
so, for a Hindu female heir represents the entire 
estate in respect of her own as well as the rever- 
sionary interest. {ITewbould and B. B. Qhose, 
JJ.). DAYAMOYBB’RAY OHOWDHURY V. lalit 
MohaIi pal Ray. 82 I.C. 1091= 

. . A.I.R. 1925 Cal. 101. 

-is against a reversioner the aoknowledg- 

toent by a limited female heir of mortgage debt, 
or a renewal of the mortgage by a trespasser, 
cannot extend the period of limitation* 
35 All. 227 (P.O.), Foil, [hnkhede, A.J.C.). LAXMi 
o. VenKATBAO. 82 I.C. 1052= 

,, , ^ ^ A.I.R. 1925 Nag. 207. 

Jtforfpags ^-^Proinding also for personal K»- 

Suit for balance against reversioners out of 
dhe assets of widow m their hands will lie 
A Hindu widow with a limited share in property 
made transfer by way of usufruotuary ‘mortgages 
^ad shottly after died. Her husbaiid^s royeisiomers 
<ook possession of mortgaged property. In the 
mo^age deeds, there was a clause to the effect 
that the mortgagees were entitled to recover their 
money by suit from the movable and immovable 
property and person of the executant in case of the 
mot^ged property going out of the possession of 
25«nW>ngag0eB upon the olaim of any one for anv 

a sultby the mortgagees avalnst the 
I ve^fikUdnert f6r I fAe balance due to them on the 


HINDU LAV— Vldov^SHTreader— 09*vldov« 


date of the widow's death, from out of the assetB 
of the widow in the hands of the reversioners, 

Held : that the words (of the cl iuse) were wide 
enough to enforce personal liability after the death 
of the ezecutant without anf reservation and that 
if the widow had any assets, the mortgagees were 
entitled to enforce their>claim against those assets. 
{Dalai. A.J.C.). CHHANMU LAL v. MT. RAJ KUAB. 

67 I.C. 16=9 0.L.J. 24 = A.I. R. 1922 OadhiS. 

— Vidov— Surrender— Consent of roTersioner. 

^^Relinquishment tn favour of second rsyerjiort- 

«r with consent of first reversioner is valid. 

Under Hindu Law, a Hindu lady in possession 
can relinquish, and by relinquishing anticipate 
for the reversioners their psriod of cuooession; and 
if she does this in favour of second reversioners 
with the consent of the firH, then or afterwards 
expressed, the relinquishment is valid- 42 Mad. 25 
Foil. ; A.I.R, 1927 Oudh 278. Diss. from ; A.I.R. 
1923 All. 190 Ref. (Dalai, J.). Mt. Chito o. 
JHANNI LAL. 121 10. 713= 

^ ^ A.I.R. 1930 All. 395. 

— —.A Hindu widow can only surrender her hus- 
band’s estate to the neatest reversionary heir, and 
the mere fact that the nearest reversionary heir 
happens to be the father of one of the persons to 
whom the estate is surrendered cannot go to show 
that he consented to the surrender. (Kendall, J.), 
Jagwanyi o. udit Nabain. 102 I. Q. 8= 

, A.I.R. 1927 All. 587. 

; -The surrender by a widow of her life-interest 

in favour of ihe next reversion-Jt to be valid must 
be total not partial. It must be a 6ona fide surten- 
der, not a device to divide the estate with the 
reversioners: 42 Mad. 523 (P O.); A.I.R. 1919 P 0 
75; A.I.R. 1924 All. 166 and A.I.R. 1921 P.O. 107. 
Rel. on. (Kinkhede, A.J.C.), Dawalat o, 
Magorao. 103 I.C. 720=23 N.L.R. 57= 

A.I.R. 1927 Nag. 230. 

"W^idow cannot validly surrender in favour of 
a secondary male heir with the consent of the nearest 
female heir. 

Though a widow oan reaounoe in favour of the 
nearest reyorsiouer, if there be only one, or of all 
the reversioners nearest in degree, if more than one 
at the moment, there is no good authority for hold- 
ing that under Hindu Law a widow oan relinquish 

her estate in favour of a seoondary male heir, mere- 
ly with the consent of the nearest f-joiAle heir, so 
as to Booelerate the suooassion of the former • 
22 0.0. 16$ and 42 Mad. 25, Dist. J,), Kbish- 

NAPAL Singh v. Sbi raj Kaur. io 4 i. c. 299= 

1 L.0. 97= A.I.R. 1927 Oudh 278. 
— Vidov— Surrender— €o‘vldov. 


vfovvv i^urrenaer fiusbana 9 

estate wUhout conjunction of the other eo-widow, 

Oueoo-widow without the oonjuuotion of the 
other 00 widow oannot surrender the estate of 
their husband at all because all the widows have 
equal rights la their husband’s estate and without 
all the widows joining, there oan be no aucrander 
of that estate as the surrender requires that the 
whole of the estate should be dealt with in the 
matter of surrender. (Krishnan, / 1. B Amm* 
NAIDU V. JAGQtJ NAIDa. 79 1.0. 

^ ,, , A.I.R. 1929 ilftd. 183. 

J^a^ei Whether, where one oo-wldow eurcen- 

ders her widow B estate In favour of the other kht, 
latter holds It as sfriihanam. (SadaeiVa C 

OHBNGAPPA v. BUDRA- 
GT7NTA. 60 I.C. 138=1921 1I.V;H. 89^ 

i.l.R.l92l 
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HINDU LAW — Widow — Sarrender— Device to 

divide. 

—Widow— Sarrender — Device to divide. 

Gift of major portion to distant reversioner— 

Subsequent gift of whole estate to neirest reversioner 
will not operate as valid surrender of widow's 
interest. 

Ad alienation by a widow of her deceased 
husband’s estate held by her may be validated if 
it can be shown to be a surrender of her whole 
interest in the whole estate in favour of the nearest 
reversioner or reversioners at the time of the 
aliena'ion. In such circumstances the question 
of necessity does not fall to be considered. But 
the surrender must be a bona fide surrender, not a 
device to divide the estate with the reversioner. 

Where a Hindu widow executed a deed of gift of 
the whole of her husband's property with the 
exception of a small portion of property which she 
kept for herself in favour of her husband’s brothers 
son and later she executed a deed of gift of the 
whole property in favour of her daughter who was 
her next reversioner and subsequently she adopted 
a son and the son sued to recover the property 
from the daughter, 

Held, that the son was entitled to possession 
and the gift of the property to her daughter could 
not be supported as, having regard to the earlier 
deed, the widow had put it out of her power to 
surrender her whole interest in the estate in favour 
of the nearest reversioner: A. I. R. 1918 P C. 
196 Foil. {Marten, C.J. and Crump, J,). S^KHABAM 
n. THAilA. 107 T.G. 265 = 51 Bom 1019 = 

29 Bom. L.R. 1571 = A.I.R. 1928 Bom. 26. 

Surrender meant os a device to divide the 

estate is not bona fide, nor is it valid where widow 
retains possession of the property. 

The mere fact that some provision is made for 
the benefit of the surrenderer t.e., widow, does not 
render the surrender invalid, but if the tran- 
saction is a device to divide the estate the surrender 
is clearly not bona fide, but the converse is not 
necessarily true, for want of good faith may be 
evidenced by other circumstances ; 42 Mad. 523 

^ At\he dato of surrender S, the widow was about 
75 years old. whereas the age other son the rever- 
sioner was 55. Her son and her daughter were 
living together with S as members of one family 
Subsequent to the surrender, the reversioner did 
not exercise any act of exclusive ownership from 
which unequivocal enjoyment or possession could 
be inferred. S was more anxious that her daughter 
should be provided for than that her son should 
take immediate possession of the estate and it vas 
fairly certain that on her death the reversioner 
■would not carry out her wishes. It was not her 
intention that she should forthwith divest her- 
self of the estate or that the surrenderee should 

enter into pofsession. .v • / 

Eeld, that from these circumstances the infer- 
ence that the surrender was not bona fide must be 

JJ ) SUBRAMANIA PiLLAI f. PiBAMU AMMAI.. 
^ ’’ go I.C. 1024=A.I.R. 192.5 Mad. 1111 = 

49 M*li* J* 128. 

jieal self-efacement and absence of device to 

divide the estate with reversioners. 

The conditions of a valid surrender are the self- 
effacement of the widow and the absence of a device 
by the widow to divide the estate with the revtr- 

sioDors. A stipulation tbat_ the 

ate to divide the propercy in shares different 

form what they would get as reversioners does not 


HINDU LAW — Widow — Surrender — Device to 
divide. 

make the surrender invalid. (Bamesam, J.). 
SAIIBASIVA SASTRIAL V. RAMASWAill S'STBIAL.- 

86 I. C. 772=A.I.R. 1925 Had. 803= 

48 H.L.J. 353. 

‘Device to divide the estate with the reversioner 


is no valid surrender. 

Where a widow gifted all the immovable pro- 
perties left by her hu'tband in equal shares to her 
own sister’s son and the son of one of her hus- 
band’s brothers keening for herself a right to enjoy 
a small portion for her maintenance and got a deed 
from her husband’s bro thers r# leasing their rever- 
sionary right in favour of the donees aad gave in' 
consideration therefor a pronote for Rs. 1 200. 

Held, that it was clearly a device to divide the” 
estate between the reversioners and widow and as 
such it was an arrangement which cannot be held 
to be a 6ona fide sarrender with the assent of the 
reversioners, to wh'ch effect can be given. Tha- 
donees having prevented the reversioners from 
recovering a sum of Rs. 1,200 the reversioners wera 
held to be not estopped from impeaching the gift 
and claiming the reversionary right. {Ayling and 
Odgers, JJ.). K. KOTATYA v. Pf.bDT Yff.raytA. 

77 I.C 788 = 1923 M W N. 679 = 
A 1.R 1924 Had 177. 

Surrender in favour of next reversioner to be 

valid must be total and bona file. 

There are two conditions which must be fulfilled 
to make a’surrender by the widow, wiih consent of 
the next heir valid. The first isWhat the surren- 
der must he total, not partial. The second is that 
the surrender must be bona fide snrrender, not a 
device to divide the estate with the reversioner,, 
when both the conditions are fulfilled the surren- 
der by the wi dow in 1911 could not be challenged' 
hy the reversioner: 46 I. A. 72 and 47 I A. 233. Foil.. 
(Shah, Ag C.J. and Crump.J.). NARU HART tlUJAB' 
t>. Sai DevJI. 76 I.C 265=25 Bom. L.R. 68=- 

47 Bom. 431= A.l R. 1923 Bom. 191. 

•Valid surrender — Essentials are bona fide and’ 

absence of device to divide the estate. 

Where succession is regulated bythoMithila 
School of Law, a female succeeding to a male 
takes an absolute interest in the movable property, 
and hence she may retain the movable property 
and surrender the whole of the immovable pro- 
perty. 

There are two conditions which must be fulfilled 
to make a surrender by the widow with consent of 
the next heir (necesvity being out of the question) 
valid. The first is that the surrender must b© 
total.' not partial. The second is that the surrender 
must be a bona fide surrender, not a device to- 
divide the estate with the reversioner. 

To make an arrangement, a device to divide the 
estate with the reversioners, it is no tnecessary that 
the lady surrendering should take part of the pro- 
pertv directly. An arrangement, by which the 
reversioner, as a consideration for the surrender. 
PTomised to convey a portion of the property to a. 
nominee or nominees of the lady surrendering, 
might well fall und.r the description of a device to^ 
divide the estate. {Lord Dunedtn.) SURESHWAB 
MISSES U. MT. MAFESHBANI MISBAIN. 

67 I.C. 325 = 48 Cal. 100=47 I.A. 2M- 
18 A L.J. 1069=28 M L.T. 154= 
1920 M W N. 472=12 H L.W. 481=' 
41C.LJ 433=25 C.W.N. 194= 

3 Pat. L.R. 80a = A. I. R }«' P 

39 MaLav* ivi 
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HIHDU LAW— -Widow— Surrender— Deirloe to 
diYide. 


Surrender can be by several successive acts. 


What is necessary to bring the doctrine of sur- 
render into effect is that the widow should part 
with the whole of the interest; it does not matter 
whether it was done by one single act or by a num- 
ber of successive acts. 

As regards the question whether an undertaking 
by the reversioner to discharge the existing debts of 
the widow would invalidate an arrangement of this 
kind, case must be judged on its own circumstan- 
ces and the test to apply is to see if there is a bona 
fide surrender and not a device to divide the estate 
with the reversioner. (TTaliis, C.J. and Oldfield, J.}. 
SUBYABAO BAHADUR V. VENKATA SURYANABA- 
TANA. 64 I.C. 488=14 M.L.W. 29 = 

1921 M.W.N. 431=A.I.R. 1921 Had. 332 = 

41 H.L.J. 208. 

—Widow— Surrender— Divesting whole. 

Mother got son’s watan property by adverse 

possession and the rest as mother. She made a gift 
of the property inherited as mother alone, in favour 
of her daughter. It was contended that the gift 
was invalid as a surrender as It was not of the whole 
estate. 

Held, that the surrender was valid as the watan 
property was not inherited by the mother, as an 
heir, but was acquired by her by adverse possession 
and as she had divested herself of the whole of the 
property which came to her as heir: A.I.R. 1918 
P.O. 196 and A.I.R. 1921 P.C. 107, Eel on. iPatkar 
and Baker, JJ.), ANNA v. GOJRA. 114 I.C. 390= 

30 Bom.L.R. 867=A.LR. 1928 Bom 333. 
——A surrender by a Hindu widow in favour of 
the nearest reversioner must be not only absolute 
but complete: A.I.R. 1918 P.C. Foil. {Kendall, 
/.)• JAGWANTI V. UDIT NARAIN. 102 I.C. 8= 

A.I.R. 1927 All. 5B7. 

■ Surrender if of whole property is valid though 
■effected in several stages. 

‘ If a widow brings about a complete effacement of 
herself with the result that the entire estate vests 
In the next reversioner, the surrender is complete 
and effective, though the same might have been 
obtained by a process consisting of several stages • 
,19 Cal. 236, Ezpl.’, 42 Mad. 628 (P.O.), Foil. 

The question of necessity arises when there is 
only a partial surrender or transfer : 24 A. L. J. 
^0 and 24 A. L. J. 641, Bef. {Sulaiman and 
Mukerjt, JJ.). MabUv. HANSO. 99 I.C. 843= 
48 All. 498=24 A.D.J. 841= A.I.R. 1926 All. 413. 
— — Bartender by widow to landlord is not equi- 
jftient to an acooleration of the fluccession and 

that IS not equivalent to the death of the widow. 

(SalUfax, A.J.G.). MT. Bayan Bai v. Parao. 

99 I.O. 486= A.I.R. 1926 Nag. 431. 
— — -A surrender of a part of the husband’s estate, 

the other part coming to possession of the rever- 
sioners after the death of the lady, is not valid 

according to law. But at the same time it cannot 
be questioned so long as the lady is alive. (SuAra- 
wardy and • uming, JJ.). Indba Narain Manna 
t). Bar ABASOVA DA BI 87 I.C. 930= 

41 C.D.J. 341= A.I.R. 1929 Cal. 743. 
Aooeleration in reversioner’s favour is in- 
valid unless widow divests herself of entire inte- 

Mt. Bhaq- 

WATI BAI t). DADU KHUSHIRAM. 81 I.C. 878= 

J 1926 Nag. 98. 

GV/ os a dowry m marnage of her daughter to 
the daughter amounts to acceleration. ^ 

.^Widow madea gift of the entire estaW in hex 
^anghtex’B favour on the ooeaslon of her marriage. 

D. D. VOD. HI— 101 & 102 


HINDU LAW — Widow — Sorrendep— DiveBtlng 
whole. 

On the death of the daughter, her daughter suc- 
ceeded to the properties and remained in possession 
for over 12 yeais. Then the widow died and rever- 
sioner sued to recover the gifted property. 

Held, that the plaintiff’s right to succeed accrued 
upon the death of the daughter and that event 
having taken place more than 12 years prior to the 
institution of the suit, and daughter’s daughter 
having been in possession for more than 12 years 
without having any right, her possession thus 
amounted to adverse possession and the plaintiff’s 
claim was beyond time and was rightly dismissed 
by the lower Appellate Court. It makes no difference 
that the transfer was made as a marriage gift* 
42 Mad. 528 and 47 Cal. 466. Foil. [Bancrji, Ag. 
C.J. andRyves. J.). Mt. Sabtaji v. Ramjas. 

79 I.C. 28=46 All. 99=21 A.L.J. 796= 
4 L.R.A. Civ 505= A. 1. R. 1924 All. 166. 

Surrender, unless of the entirety of the Aws- 

band's estate, not effective. 

A deed of release in favour of a reversioner men- 
tioned that all immovable properties were released 
and added if through mistake or omission or for 
any other reason any immovable property was left 
out of the Bohedule there would be no hindrance 
to the title or poesesston of the reversionary heir ia 
respect of the immovable property left out of the 
Schedule if such had happened ; with reference io 
the movable properties, the widow declared that 
she would retain the same in her pessession and 
that after her demise the said releasee would be the 
owner of the same. 

Meld, the terms of the deed of release were nob 

sufficient to pass the entirety of the estate left by 
the last male owner, to releasee and that being so, 
inasmuch as there was not a total surrender by 
the widow of her estate which was inherited from 
the last male owner in favour of releasee it can 
hardly be contended that the deed passed any title 
binding as against other reversionary heirs. (Ohose 
and Panton, JJ.). Jabi Lal Pal v. Lal Bkhaei 
Hazra. 78 I.C. 625= A. I. R. 4923 Cal. 499. 

• Conveyance for consideration to next heir is 
nof reltflgaMAwsnf— Jora relinquishment there must 
be s^e act Justifying inference that she is ctinliiA 
dead^Belinquishment, nature of. 

Although actual transfers by Hindu widows have, 
in many oases, been supported by reference to the 
theory of the relinquishment of the widow’s entire 
interest, there is relinquishment in the true sense 
of the term, when there is disclaimer by the widow 
at the time of the death of her husband, or the 
renunciation of the world by her afterwards or 
some act by her which might, in the eye of kw 
justify the inference that the widow is oivillv 
dead. It is only when the widow ia dead, either 
actually or civilly, that the law steps in and gives 
tte estate of her husband to the next reversioner 
There are oases In the books which ate called oases 
of relinquishment but which are In faot not oases 
of relinquishment at all where alienations by 
Hindu widows have been upheld by arguing from 
analogy. But analogy denotes only a %rtial 
similarity ; and it does not follow'thafc, bsoause 
where a widow renounces the world, the next re- 
yersionexB take the estate by operation of law there 
IB also a BUooeBsion by operaUon of law where, as a 

result or a transaction not amounting to a relin- 
quishment, properly so oaUed.but 

ment, the estate comes to the next rovewSn^ 
I.HIadu widow may asll fox valuahla^^ 
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HINDU LAW — Widow — Sarrender— DiveBtlog 
whole. 

sideration the entire estate of her husband to the 
next reversioner or to a stranger with the assent of 
the next revernoner. The transaction will be upheld 
by applying the analogy of a relinquishment ofher 
estate by the Hindu widow ; but it can hardly be 
argued that there is relinquishment properly so- 
called. in such a case, or that the title of the 
reversioner arises by operation of law. The truth 
is that the law on the subject has grown, from 
precedent to precedent, and it is impossible to 
argue that because a certain legal incident is true 
of a certain proposition, it must also be true of 
every proposition which may have been logically 
drawn from the first proposition, or which is capa- 
ble of being supported by reference to the first 
proposition. It is one thing to say that because 
upon the death of a widow either actual or civil, 
the estate would at once vest by operation of Uw 
upon the next heir of her husband, therefore 
the widow can operate her own death by conveying 
absolutely the estate of her husband to one who, at 
the moment of the conveyance, is the next heir of 
her husband; it is another thing to say that when 
the widow does convey the estate to the next re- 
versioner, the reversioner takes the estate by opera- 
tion of law and not by virtue of the conveyance. 
It does not follow that, because the heir takes by 
operation of law when there is real relinquish- 
ment by the widow, that is ta say, when she elects 
to die a civil death, he also takes by operation of 
law when, as a result of a transaction which niay 
be supported by reference to the theory of relin- 
quishment, but which in fact is not relinquish- 
ment, the estate is carried from the widow to the 
heir or to a stranger with the consent of suoh heir. 
It cannot be laid down as an inflexible rule appli- 
cable to all cases that the heir takes by operation 
of law whenever as a result of a transaction to 
which the widow and the heir ate parties, the 
entire estate becomes vested in the heir or goes to a 
stranger with the consent of suoh heir. A relin- 
quishment becomes operative only when the widow 
acts upon the declaration and withdraws herself 
from the estate. A widow oannot be said to have 
withdrawn her life-estate, if notwithstanding her 
paper declaration, she continues to be in possession 
of the estate. (Das and Kidwant Sahay. JJ.). Man- 
filNGH V. NAWALAKHBATI. 73 I.C. 822— 

2 Pat 607=4 P.L T. 338=A.I.R. 1923 Pat. 492. 

^Surrender, doctrine of— Whole estate not 

transferred— Doctrine does not apply. 23 C.W.N. 
777 lUf’ (Waiif Hasan, A.J .C.). RAM BODH Singh 
«« RAM NAEAYAN SINGH. 65 1.0.778 = 

“ 8 O.L.J. 312= A.I.R. 1921 Oodh 238. 

—Widow— Burrendep-Effect of. 

Surrender does not defeat charge created on 

J.— By surrendering her widow’s 
interest to her husband’s reversioner a widow can- 
not defeat the charge created by the consent decree 
on the bouse in her possession. (Rexlly and Cornish, 
TJ) C MEBNAMBAL AMMAL P. -ABUBOB.\MMAL. 

1930 M.W.N. 337= A.I.R. 1930 Mad. 688. 

jHaht to challenge prior alienation bp tvu^w 

vests in the reversioiter on dale of suyender, but he 
^nnot exercise that right in widow s lifetime. 

Tho whole doctrine of surrender and consequent 
acceleration of the estate of the ^^ejersioners has 
no basis in Hindu Smritis. but has been evolved by 
Courts of Justice on general principles of ]«^pra- 
dence, and tho surrender by the widow and the 
acceptance of the estate by the reversioner are 


HINDU LAW— Widow— Sappendep—PonnalUIei. 

purely matters of contract. So far as reversioners 
are conceroed their position is quite difierent from 
that of an adopted son : 41 Mad. 75, Foil. Widow 
oannot by making a surrender in favour of the 
next reversioner defeat rights created by herself 
and creation of which was within her authority, 
and the reversioner cannot olaim on the basis of 
the surrender to defeat such rights. Although the 
right to challenge the alienation by the widow 
vests in the next reversioner at the date of the 
surrender, yet by reason of the fact that the ac- 
crual of that right prematurely is due to the action 
of the widow, he is debarred, until the death of 
the widow, from challenging transfers made by the 
widow, which but for the surrender would have 
been good for the widow’s life : 42 Mad, 523, Dist. 
(Case-law discussed). (Sulaiman and Boys, JJ.). 
LACKHMIGHAND V. LACHHO. 100 I.C. 764= 

43 All. 334=25 A.L.J. 161 = A.I.R. 1927 All. 258. 

■ ■.\lieoatioo by widow life holder— Daughter 
succeeding widow but not challenging alienation 
within limitation — Surrender by daughter in favour 
of next reversionors does not give them right to 
challenge alienation by widow in daughter's life- 
time. 

When a reversioner obtains the estate through 
the surrender by the life-estate holder of her estate, 
he is not entitled to question her alienations 
during her lifetime but must wait till her death to 
do 80 . [Waller and Madhavan Hair, JJ.). (Vbmka) 
Ramayya V. (Vbnka) Naratya. 100 I. C. 639= 
39 M. L. T. 440= A. I. R. 1927 Mad. 530= 

52 H. L. J. 634. 

Gift by widow — Subsequent surrender — 

Surrenderee reversioner cannot challenge the gift 
during widow’s lifetime. Page, J., in A. I R. 1926 
Cal, 121, Not foil. [Curgenven, J.). KARUPPA 
PiLLAI V. IBULAYEE. 100 I.C. 580 = 

25 M. L. W. 303= A. I. R. 1927 Mad. 429 = 

92 H. L. J. 195. 

' " When a reversioner obtains the estate 
through the surrender by the life-estate holder of 
her estate, he is not entitled to question her 
alienations during her lifetime but must wait till 
her death to do so. [Coults-Trotter, C.J. and Krish- 
nan, J.). Sundarasiva Row v. I. viyamma. 

91 I. C. 401 = 48 Mad. 933=22 M L. W. 398= 
1925 M. W N. 643= A. I. R. 1929 Mad. 1267 = 

49 H. L. J. 266. 

-After surrender widow cannot sue for rent 
acomed due before, {Jwa^.d Pfdsddt A. C, 

Das, J.). Phulbati Kubr v. Sheikh Parman. 

63 I. C. 448=2 P.L.T. 606= 1921 P.H.C.C. 292= 

A. I. R. 1921 Pat. 408. 

—Widow -Suppendep— Fopmallties. 

-Deed of surrender not necessary. 

A Hindu widow can surrender her whole in- 
terest in the whole estate in favour of the nearest 
reversioner and this applies equally to a daughter. 
It is not necessary for the widow in such a case to 
execute any formal deed of surrender : A.LK.iyAo 

P.O. 196ana A.I.R 1919 P.O. ^5. 

and Pnllan, JJ.). Bijobi SINGH Kaliotaban 

111 I.C. 475=^5 O.W.n. 293. 

writing necessary—But if there w writing 

it must be registered. i<? 

A surrender by Hindu widow ofher interest is 
nnt ft transfer of any kind, but is merely an 
“hanaon^nt of an intereat, which the next rever- 
^oner in hie own right ana not 
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'CINDU LAW— Widow— Surrender— Pormalitiea. 

^oubtedly requite registration, under S. 17 of the 
Registration Act: 42 I.C. dd9. Appr. [Hallifax, 
GAUBI BAI V. OAYA BAI. 97 I.C. 995=* 
22 N.L.R. 169=&.I.B. 1927 Nag. 44. 
■ ’“ N o pirticular form is necessary. 

It is competent for a Hindu widow to surrender 
the estate in iarout of the next reversioner and by 
a voluntary act remove herself from the succession 
■as eSeotively as if she had died at that moment. 
If there is a bona fide and entire renunciation on 
the part of the widow of her right to hold the 
. property this voluntary self-eSacement whether 
termed surrender or relinquishment or ahandon- 
ment of her rights may be eSeoted by any process 
-^having that effect. {Ufadhavan Nair, J.). G. KOTI- 
BBDDI V. B. SUBBABBDOI. 82 I.C. lU25= 

A. I. R. 1925 Mad. 382. 

— Widow— Surfendep — Ignorance of rights. 

—Surrender in ignorance of her righi is invalid. 

Where a widow surrenders in ignorance of her 
rights and without realizing the true position of 
-affairs, the surrender is not valid in law : A.I.R. 
1919 P.O. 75, Disf. {Reilly and Pandalai, JJ.). 

•Krishna Bhatta c. Sobbanna Sastbi. 

119 1. G. 169s A.I.R. 1929 611. 

Widow— Sarrender— Omission of portion. 

Surrender must he of whole estate but omis- 
sion of small portion is immaterial. (Prideaux 
.A.J.G.). Mt. Sdpdi V. MABUTI. 87 I. C. 960=’ 

A-I R- 1922 Nag. 187. 
— Widow— Surrender— Prior alienation. 

Surrender after alienations not bwding on the 
•■estate is inoolid. 

^ A widow oan accelerate the estate of the revet- 

eionary heir by conveying absolutely and destroy- 
ing her life-estate so that the whole estate should 
-«et vested in the reversioner. But where she has 
made some alienation not binding on the estate 
ahe IB unable to surrender the whole of the estate 
and therefore the surrender which she makes after 
the alienations. 18 invalid: A.I.R. 1918 PC lOfi 
and A.LR. 1928 Bom. 26. Bel. on. (Phillips and 

Odgers,JJ.). Vijiabaqhavaohariab o. Rama- 

NDJAOHABIAB. 114 I.Q. 233=1928 M.W N 540- 

29M.L.W.95=A.I.R. 1929 Mad. 37= 

-Widow — Burrender-ProTiBlon 

nance. 

-^Beceipt of mainUnanee in liev. of estate is 

dispute arises between a widow or 

reversioner as to 

the right of inheritance to a male and a 

limited heir relinquishes her right of succession to 
the property m consideration of a provision (nr 

t/.,/, ana Silton, /.). Bhqta SiNaw «t 
MiNao. ISO 1.0. 898= 4 I R 193^1 fh S' 

Although a widow, if she is going to surrendni. 

^ Mm ^ 5*^® reversioner, must make 

a <»mpiete surrender and must praotically efface 
her interest, it is permissible for her to resstS! 
some small interest in the property for her main- 

H U antU' * or exoossivT 

the whole of her life for her msintetiaS.,.” Si 


HINDU LAW — Widow — Saprender— P poyIbIoii 
for maintenance. 

transaction cannot be treated as a valid surrender 
of a widow’s estate. (Beilly and Pandalai, JJX 

Krishna Bhatta v. Sobbanna Sastbi. 

113 I. C. 169 = A.I.R. 1929 Had. 611. 
’A surrender by Hindu widow is valid even 
though there is an agreement to maintain the 
widow; A.I.R. 1923 Bom. 43'2; A.I.R. 1921 P.O. 107, 
Foil. ', 44 Bom. 255, Held no longer good laio, 
{Patkar and Baker, JJ.). Anna v. GOJRA. 

114 I.C. 390=39 Bom. L. R. 867= 

A.I.R. 1928 Bom. 333. 
; ^-Reseroin^ annuity does not, but not abandon- 

ing rights in the property does, invalidate surrender. 

The reservation of an annuity does not neces- 
sarily negative the intention of self-effacement 
which is so very essential for accelerating the suo- 
osssion : A.I.B. 1919 P.O. 75, Bel. on. 

But where there is conduct on the part of the 
widow which shows that the surrender was not 
acted upon by her, and that she did not abandon 
possession, it may very well be inferred that there 
was not such complete self-effacement and aban- 
donment as would preclude her from assertim? 
any further claim to the estate in the event of 
grantee pre-deoeasing her. {Kinkhede, A.JO\ 

Dawalatu. Haqo Rao. 103 Lo. 720= 

^ 23 N.L.R. 97= A.I.R. 192? Nag. 230. 

^Oonveyance of small portion for widow’s 

maintenance does not change nature of transac- 
tion from being acceleration. That being so 

is applicable- 

A.I.R. 1919 P.C. 75 and A.I.R, 1921 P.O. 107 Foil • 
44 Bom. 255, m/dl. {Findlay. ZO.) PaKO V 

BHIWA. jQj I Q 275= 

10 N.L.J. 33=A.I.R. 1927 Natf. 193 
An agreement by widow to surrender her in- 
terest in return for a place of residenoo and an 
allowance of certain amount per month for a main- 
tenance is effective as a valid suttander • 49 WaA 
523 (P.O.) and 48 Oal. 100 (P.G.). Rsl. ol \ffmf^\ 

A.J.C.). QOOBI BaI V. Q. 4 YABAI. 97 j.q 999 J 

22 N.L.R. 169= A.I.R. 1927 Nag. 44, 

- -Where two oo-widows who were wards of 
Court under Bengal Court of Wards Act (1879) and 

whose property was in Court’s possession, sucran- 
deted their interest in their husband’s estate with- 
out the sanction of Court of Wards to the nearest 
reversioners who in return agreed to paya fixed 
m^thly allowance to the widows for their lives. 

Held : that the surrender was void under Hindu 
^aw as well as in contravention of S 60 at 
Bengal Court of Wards Act : 46 I. A. 72 and 47 t a 
233, Bef. (Sir J ohn Edge . ) SIansin&H u. M AHAB ANr 
Nawlakhbati. 94 I.C. 830=5 Pat 290- 

53 LA. 11=24 A.L.J. 250=43 C.L J I39- 
1926M.W.N. 332=7 P L T 2M- 
28 Bom.L.R. 841=31 C. W N 
^ A.I.R. 1926 P.C. 2=50 M.L.J. 332 fP n ^ 
——Transfer for valuable consideration is 

But it may be either by way of a traLfer^ J T* 
interest in the estate for valuable oonsiderat?^^ ' 
it may be an absolute surrender wwih 

accelerating the sucoeasion of revOT® 

The faot that some maintenance was nijrd.i.A 
^ reversioner to thl> 

not affect the surrender. But the aua^on 
be deoidoi upon tUo eitoomatanej ol 



1607 


DECENNIAL DIGEST, 1921—1930, 


1605* 


HINDU LAW — WWow — Snrrender^-ProTlelon 

for maintenance. 

wbetber the surrender was not a mere device for 
dividing the property or for transferring it for 
valuable consideration. 

Where a Tvidow, in consideration of Es. 3,000 in 
cash and Rs. 1.8C0 ayear^vith power to recover, 
in case of default of payment, with interest at 12 
per cent, per annum frem all the properties agreed 
to give up all the properties which she had in 
favour of the reversioner : 

Sfld, that it was not a deed of surrender such 
as is contemplated under the Hindu Law so as to 
operate as an acceleration of the inheritance of the 
reversioner, but it was a transfer of the interest of 
the widow for valuable consideration. {Chatterjea, 
Ag. C.J., Ban'kin and Chokrararti. JJ.). Praful- 
LA KAMiNi Rot V. Bhabani Nath Roy. 

97 I.C. 236=30 C.W.N 1011 = 
A.l.R. 1926 Cal. 1211. 

Surrender with a reasonable provision for 

maintenance and residence is not invalid— Surren- 
der in favour of next reversioner and third party is 
also valid i 42 Mad. 864 and 25 C.W.N. 194 (P.C.), 
Bel. on. {Oreaves and Cuming, JJ.). ABHOTA 
PADA V. RAMKINKAR. 89 I.C. 717 = 

A.l.R. 1926 Cal. 228. 
— -Whole immovable property relinquished — 
House retained for residence alone— Movables of 
small valne not shown to have been inherited from 
husband also retained — Some paddy was agreed to 
be given by the surrenderee— Valid surrender was 
held to have been made : 19 Cal. 236 and A. t. R. 
1923 P. C. 169, Dtsf. [Suhrawardy and Duval, 
JJ.). GOPAL Chandra Dutt v. Surendra 
NATHDUTT. 85 I.C. 804= A.l.R. 1925 Cal. 1004. 

Provisiem for maintenance does not vitiate 

surrender. 

A gift of an estate by a widow in possession, in 
favour of the next reversioner, which operates as 
an acceleration of the estate to the latter, is not 
vitiated by its containing a reasonable provision for 
the maintenance of the widow; 42 Mad. 523 (P.C.); 
47 Cal. 466 (P.C.) and 48 C. 100 (P.C.), Foil. [Byres, 
and Daniels, JJ.). Adhab Singh v. Babu Ram 
MANDAB Singh. 73 I.C. 990=45 All 610= 

21 A.L.J. 548=4 L.R.A. Civ. 289= 

A.l.R. 1924 All. 114. 

Beceipt of maintenance does not vitiate sur- 
render. , X * 

A Hindu widow can renounce her estate in 

favour of the next reversioner and voluntarily 
efiace herself from the succession as eflectually as 
if she had then died, and this voluntary self- 
effacement may be effected by any process having the 
effect of a surrender, relinquishment or abandon- 
ment provided it is a bona fide and is of the whole 
property. The receipt of maintenance in lieu of 
her estate amounts to a complete renunciation of 
the estate. (Viscount Cave.) Bhagwat KOF-Rv. 
Dhanukdhari Prasad Singh. 59 I C. 445— 
12 L W. 105=17 A.L.J. 1036=19 M.W.N. 60= 
1 P L T. 18=2 U.P.L.R. 27 = 46 I A. 259= 

22 Bom. L.R. 477 = 47 Cal. 466=74 0 « 

37 513 

—^—Surrender can be subject to reservation of 
absolute estate in certain properties for maintenance. 
Surrender subject to reservation for maintenance 

is invalid. 47 Cal. 466 (P.C.l, Foil. ^ 

In the case of widows entitled to maintenance it 
is open to them to get properties abeolutely in lieu 
of their claim, a surrender by a widow is not *°valid 
wh' xe the bargains for an absolute estate in a 
portion •f the estate of her maintenance so long as 


HINDU LAW — Widow— SoFrender—Sabeequenk 

adoption. 

the lands allotted to her for maintenance are not in 
excess of her requirements for maintenaroe and 
the transaction is otherwise fair. The reservation 
for maintenance need not be only of life-estate. 
(JTt/TJmrasuamt Sastri and Devadoss, JJ.) Karuppa 
GOUNDAN v. MUDALI GOUNDAN. 67 I.C. 397= 

31 M.L.T. 472=1922 M.W.N. 259= 
A.l.R. 1921 Mad. 681 = 43 M.L.J. 36. 
—Widow— Surrender— Several reversioner. 

— I — A surrender by a Hindu widow, in order to be 
valid, roustbe in favour of tbe nearest reversioners.. 
So a surrender by a Hindu widow in favour of hes- 
dauahters’ sons is not valid, if the daughterr 
themselves were alive at tbe time and there is no 
evidence they either knew or acquiesced in the 
transaction. (Sir L Sanoerson.) Nabayanaswami 
AYYAR V. Rama Ayyab. 34 C.W.N. 1045= 

A I.R. 1930 P. C. 297 (P.C.). 

It must be to whole body of persons entitled. 

It is well-establighed doctrine of tbe Hindu Law 
that a surrender by a limited heir is not valid- 
unless it comprises her whole interest in the- 
whole property and is in favour of the whole body^ 
of persons entitled to succeed to the estate imme- 
diately after tbe limited owner. [Shadi Lai, C.J. 
2 nd Dalip Singh, J.). Mt. NlKKO v. DAYA Ram. 

Ill I.C. 282=29 P.L.R.969, 

Surrender is complete effacement and mush 

be of whole property to all existing reversioners. 
[Phillips and Bamesam, JJ.). RAMA AiYAB v. 
NABAYANASAMI AIYAR. 96 I.C. 463= 

?3 M.L.W. 496=1926 H W N. 958= 

A I R. 1626 Had. 609=51 M.L.J. 313. 

A surrender to be valid must be in favour of 

the nearest levorsioner if there be only ene or all 
the reversioners nearest in degree if there be more 
than one: 42 Mad. 532, Foil.: 22 A.L.J. 472; 
42 Bom. 719, Bel. on. [Daniels and Neave, JJ.). 
BECHU PANDB V. MT. DCLHMA. 80 I.C. 4= 

5 L.R. A Civ. 661 = A.I.R. 1923 All. 8. 

A relinquishment by a widow in favour of 

one out of several reversioners during her life-time 
is not valid. [Daniels and Dalai, JJ.). Pbag- 
NabaiN V. Mathdra PbASAD. 79 I 0. 578= 

22 A.L.J. 472= 5 L R.A. Civ. 362= 

A. 1. R. 1924 All. 740. 

Transfer must be in favour of the nearest 

reversioyier. 

Surrenders of life-estate, under Hindu Law, are 
simply oases of accelerating snccession to the next 
heir, which mean that the female life-tenant effac- 
es, herself and succession of the whole estate goee 
on to the next heir just as if the life-tenant had 
died. But a transfer in favour of any person other 
than the nearest reversioner is an alienation and- 
not a surrender: 27 I.C. 167 ; 16 Bom. L.R. 699 ; 
89 Bom. 87, Foil. [Chevis and Harrison, J J.). 
WAZIBI MAL V. GANGA Ram. 69 I.C. 973= 

A.l.R. 1924 Lah. 370. 

—Widow— Surrender— Subseqnent adoption. 

Surrender is an act within the capacity of 

iffidow—So alienee gets a title that cannot be defeated^ 
by subsequently adopted son. 

Held, per Maclend, C.J.— That an adopted sou 
cannot impeach prior alienations by widow which 
she is legally entitled to make. The ruling of the 
Privy Council in 47 I.A. 233 which would appear 
to be inconsistent with the decision in 44 Bom. 255 
has afforded a very wide scope for future litigation. 
It offers a temptation to next reversioners to induce 
young widows to surrender their 
turn for maintenance, and it will be dlffieult to- 
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filNDQ LftW—Wido-sr— UnohastUy. 

'draw the line betwaea a pr^icniss o maiaten* 

■anoe, andaa arrangemoat which is a device to 
divide the estate between the reversioner and the 
widow. The alienation bv a widow o£ her life- 
estate to any on j other than the nest revecsioner 
can be set aside by her adopted son as the adoption 
puts an end to the lifo-ostate and so divest the 
estate of any one claiming under a title derived 
from her. (Mayoo, 9th hldn. p. 271) but tbo sur- 
render of the ii{e*est'aCe to the next reversioner 
gives a title to him which is nob dependent on the 
continuanoe of the life- estate but results from its 
extinction, and cannot be questioned by the subse 
quently adopted son. The title of one claiming 
oichet by purchase or by inheritance from the nest 
• reversioner is equally indefeasible. 

Per Crumj), J.— The edeot of the surrender by 
the widow is that the then reversioner takes an 
absolute estate aud as the surrender is an act 
which is by Hindu Law within the competence of 
widow the son adopted after the surrender cannot 
•question it. The general rule is that adoption 
•cannot divest any estate of inhoritanoe unless that 
•estate is at the time of the adoption, vested in the 
adopting widow. (MacUod, GJ. <iy%d Crump, J.). 
Rama Nana Babar o. Dhondi Mubari Tabade. 

76 I C. 697=25 Bom. L.R. 361= 
47 Bom. 678=A.I.R. 1923 Bom. 432. 
—Widow— Unohastlly. 

Unless a widow kept unsullied her hus- 
band’s bed up to the timj of her husband’s death 
she would not be entitled to inherit her husb.and’s 
estate. {muer ,7.}. (SM.) RANI DASSYA v, 

(S.M.) GOLAPI Dassya A.I.R 1930 Cal. 779. 

- — Dayabhaga — Condonation of tmehaslity — 
— Jni’tenfance. 

On the subject of inheritance by widow con- 
donation by husband of widow’s unchastity does 
not oomein for the purpose of determining whether 
the widow who had btcenie nnohaste during her 
l^sband’s lifetime is entitled to inherit or not ; 

S6 Bom, 138 and iO All. 17S, Dist.: 

/.), (sm.) Rami dassya o. 

ISM.) GoiiAPi DASSYA. A.I.R. 1930 Cal. 779. 

7 r“^^l‘ 8 equent unohastity does not divest estate. 
{Danteh, J.C. and Dalai, A.J.C.). BHAGWAn Din 
V. MST. INDRANI. 65 I.C. 117 = 6 O.L.J. 563= 
TO... ™ 24 O.C. 297 = A.I.R. 1921 Ottdh 233. 

—Widow-Waste 

Permission granted to out and remove trees 
•of spontaneous growth and subjeot to periodical 
cutting for cash consideration— Transaction is for 
benefit of estate and done in ordinary oamee of 
management and is binding on ravetsioaers. 

Within the limits imposed upon her a female 
-aolder has the most absolute power of enjoyment • 
A.I.R. 1916 P.C, 18, Foil. She is forbidden to com- 
mit waste or to endanger the property in possos- 
’mon. [Goharan Nath Misra and Srivoitava JJ ) 

Rajindra Bahadur Singh o. malhoo Khan. 

I.C. 156=A.I.R. 1929 OadhW 

— W%d^w—Comm\U\ng wasU, may be deprived 

' 0 / management. 

Though thirty years have elapsed siuoe the 
widow mismanaged the property and that the 
other acts of waste were committ^ when she was 
■ out of possession and in receipt of pittanoo, but 
when it is certain that, if she is allowed to manaae 
the property, it will be ruined. ® 

Beld, that there is ground to deprive the widow 
^of m^anagernen^ (Findlay J.O, and Bacnair, 
^A.tT.c.). mt. Rupa t>. CHAUDHARI BHAIRAON 
^BASAB. 103 I.C. 383=A.I.R. 192S Nag. 9^ 


HINDU LAW— Widow-Widow’s estate. 

; — A Hindu widow can waste neither movable 

nor immovable pcopetty. {Findlay, J. C. and MaC' 
nair, A.J.C ). .sir. RUPA u. CHAUDSiRl BHAE- 
RAONPrtvsAU. U3 I.C. 353=A I.R. H23 Nag. 93. ' 
Waste — What is — Waste and alienation dis- 
tinguished. 

Where a widow or other limited heir is in pos- 
session of th-c prooerty ioherited by her, she is' 
considered to commit ■’ w.iste ” only when she 
does an act which oustitutes d inger to the proper- 
ty or. in other words, which diminishes the value • 
of the estite or when h-3c act is injurious to the 
reversioners, t. c., when the title of those next ia 
succissioi) is enJiiigared. In such oases tho next • 
rcversion»r Cii-Q brmg a snib to restrain suoh 
■‘waste” and o.in also ask tho Court to remove the 
widow from possession o! the propjrty. But if the 
widow heir has ouly alienated thepropecy either 

by sale or mortgage or gift it oauQoC be said that 

she has committed au aot which has diminished 
the value of the estate or has endangered the title 
of the reversioners. Tho widow is entitled to posses- 
sion for hoc lifetime and is entitled to transfer that 
possession to another person up to a period not ex- 
ceeding her own lifetime, and the mere fact that 
transfer is without consideration and without any 
legal necessity does net itself amount bo waste ■ 

6 Al.I.A. 433 (P.C.) and 37 All. 177, Bel. on. (Uisra 

/.). Ht. Dhup Rani u. Chhail Behabi. 

Ill I.C. 248=5 O.W.N. 556, 

— - -Waste of husband's movable property— Beversio- 
ner can bring action toirevent ker-‘^Transfereesfrom 
widow without consideration can be made to reslcfre. 

On principle there is no reason for refusing to hold 
a widow in possession of her lite husband’s estate 
accountable for waste ia the souse of making her ' 
replace the movable corpus which she has made 
away with, if she is in a position to do so, allowing 
her of course to enjoy the income of the fund re- 
placed. She is not a trustee of her deceased hus- 
band's e.stato, or a tenaut-in-tail, or for life, or the 
manager of a joint family, but the owner of a 
widow’s estate with all the peculiar incidents of 
such ownership. As the owner of suoh widow’s 
estate, she is under a clear duty to abstain from 
wasting the movable corpus of the estate just as a 
tonant-in-tail or for life is bouud to abstain from 
committing waste, and if she oommits a breach of 
that duty, there is no reason why she should be 
allowed to go free and uot be held accountable. 

It is open to tho reversioners to file a suit pray- 
ing that such movable corpus m.ay be so reduced 
into possession and handed over to a Receiver ap- 
pointed in the suit subject to any question of limi- 
tation, and transforees from the widow without 
consideration may be made to replace any part 
of tho movable corpus of the estate of the Usb 
male ovyner which can be traced to their hands ou 
the equitable principle, which imposes upon people 
mto whose hands the property of other persona has 
come without oonaideratiou, the duty of accounting- 
for it and restoring it. (Wallis, C,f. and Krishnan, 
/.). VENKANNA V. Narasimham. 66 I. 0, 10= 
44 Mad. 984=14 M.L.W. 198=1921 M W.N. 690= 
A.I.R. 1921 Itfad. 284=41 M. L. J. 279, 
—Widow— Widow's estate. 

Both under HluduLaw and Punjab Custo- 
mary Law the respective rights of a widow in* 
posaesoloa of her husband’s estate and her tever- 
sionera ere analogous. (Barrison and Teh Chand, 

iU.)..Thakur Singh v. uttaukueib. 

IIB I. 0. 449=10 Lah. 613=30 P.li. R. 

1929 Lah. 993. ‘ 
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HINDO LAW- Widow-Widow’s estate. 

One of the necessary inoidents of a Hindu 

widow’s estate is to give to the female, power to 
transfer the property absolutely in ease of legal 
necessity. (Lindsay and Sulaivian, JJ.). Bal- 

BBADAE Singh v. udai Nabain Singh. 

100 I. C. 516=A,I.R. 1927 All. 741. 

Widow has larger power than holder of life- 

estate in lieu of maintenance. (Kanhaiya Lai, J.). 
Gopi Koeri V. Mt. Raj Roop Koer. 

78 I. C. 191 = A. I. R. 1925 All. 190. 
‘ jy can be created by grant or will. 

Per Spencer, Offg. C. J.— It is possible to create 
a widow’s estate by will or by grant, and it may 
even be acquired by prescription. 

Per Kurnaraswami Sastri, J.— The question 
whether it is open to a stranger to create what 
would strictly be a Hindu widow’s estate in pro- 
perty by a grant or devise is not free from doubt. 
There is, however, nothing to prevent a grant im- 
posing many of the limitations which would be 
imposed by Hindu Law upon a widow succeeding 
as heir without altering the course of succession. 
{Spencer, Offg. C.J. and Kurnaraswami Sastri, J.). 
Maharaja OP KOLHAPUR V. Sdndaram atyar. 
93 l.G. 705=48 Had. 1 = A.I.R. 1925 Had. 497. 

- — A Hindu woman who is a life tenant is not 
in the same position as a Hindu widow. (TTaffts, 
C. J. and Oldfield, J.). RAMAYTv. Maralalshmi. 
64 l.C. 481 = 14 H.L.W. 33= 1921 U.W N. 434 = 

A.I.R. 1922 Mad. 357. 

—Widow -Will. 

A Hindu widow succeeding to her husband 

and adopting a son to him cannot will the pro- 
perty got by succession. (Sen and Niamatullah, 
JJ.). Mt. Bulagan V. Ratan Lal. 

110 I. C. 546=26 A.L.J. 1196= A.I.R.1928 All. 656. 


A legatee under a will made by a Hindu 

widow does not take any interest whatsoever, not 
even a voidable interest; A. I R. 1924 Mad. 676; 
1 Lah. 588 and 17 Bom. 690 (F. B.), Bel. on; 
34 Cal. 329 and 18 W.R. 359, Expl. {Jwala Prasad 
and James, JJ.). Jagdeo Singh v. Raja Kuer. 

103 I.C. 482=6 Pat. 788 = 8 P.L.T. 437= 

A I R. 1927 Pat. 262. 

Widow’s estate — Stridhan — Wife living 

separately from her husband— Property inherited 
from her father— Will by wife without husband’s 
consent is valid : 30 Bom. 229, Cons. [Macleod, 
C. J. and Coyajee, J.). Bhagvanlal Chunilal v. 
BAI Divali. 88 l.C. 750=27 Bom. L. R. 633= 

A.I.R. 1925 Bom. 445. 

A legatee under the will of a Hindu widow 

by which she bequeaths her husband’s property 
derives no title under the will even to maintain 
a suit in ejectment against a trespasser. {Wallace, 
J.). Brinivabachabiar u. Raghavachariar. 

79 l.C. 1011 = 34 M.L.T. 287= 
19 M.L.W. 621 = 1924 M.W. N. 628= 
A.I.R. 1924 Mad. 876=46 M.L.J. 560. 


I -Property acquired by a Hindu widow by pre- 
emption by virtue of her being in possession of her 
husband’s estate, but without raising the pre 
emption moDcy for her husbaod^s estate ftud with- 
out any detriment to it does not become a part of 
the husband’s estate and can be willed away by 
the widow. (Banerji, Tudball and Gokul Prasad, 
JJ ) Sri Ram jankiji w. Juodamba Prasah. 

61 l.C. 3 = 43 All. 374= 19 A.L.J. 129 = 

A.I.R. 1921 Al). 11. 

——Widow has no power to make a will: 

8 M.I.A. 529 (P.O.), Eoll. and 82 Bom. 59, Appr. 
{Broadteay and Shdiil Rdoof i Tibtha BAU 


HINDU LAW — Widow— MUcellaneouB. 

V. Mt. Khan Devi. 60 l.C. 101= 

3 L.L.J. 35= A.I.R. 1921 Lah. 149.. 
—Widow— Hlscellaneoas. 

Widow executing deed styled as settlement 

deed and conferring absolute right over husband’a- 
properties in her possession, to grantees, her minor 
grandsons— She agreeing not to alienate those pro- 
perties but providing that she would enjoy them., 
in her life and after her decease, grantees were to^ 
get and enjoy them— Deed was not will, but settle-- 
ment operating as immediate and irrevocable dis- 
position in favour of the grantees subject to her* 
life-interest— Title conferred under it being good, 
at its inception would remain so even after- 
widow’s death unless avoided by reversioners : 
A.I.R. 1924 Mad. 676, Dis/.; 34 Cal. 829. Re/.; 
A. I. R. 1922 P. C. 281, Appl; 3 0. W. N. 767. 
and 38 Cal. 468 (P, C.), Bel. on. {Madhavan. 
Nair, J.). PlRMANAYAGAM PlLLAI 1 >. ASUMU- 
GHAM PILLAI. 118 I. C. 97=^ 

A. I. R. 1929 Had. 710. 

- ■ Suit by widow in possession having claim, 
against reversioners — Time runs from date of pay- 
ment or at least from the time rightful person 
claimed the estate— Her continuing in possession, 
will not enlarge the period. {Kumaraswamy Sastrii 
and Beilly, JJ.). Muthuswami v. Ponnayta. 

110 I. C. 613=51 Mad. 815 = 
28 M.L.W 182=1928 M.W.N. 398= 
A.I.R. 1928 Mad. 820 = 55 M.L.J. 436. 

Widow^Maintained by nephews — Funeral 

expenses of. 

Where a widow who was a member of a divided. 
Hindu family and had no self*acquired property of. 
her husband and who was being maintained by 
her husband’s nephew and great nephew each of’ 
whom contributed half, 

Held, it would be equitable and logical that they' 
should pay for her funeral expenses in like pro- 
portion. {Jackson, J.). Shiva Aithala v. ranga- 
PAYTA aithala. 92 l.C. 523=- 

A.I.R. 1926 Mad. 233=49 M;L.J. 719. 

Alienee benamidar can't sue for declaration of 

title on widow's death. 

An alienation by a Hindu widow is not void but 
merely voidable. Tranforees of widow who are 
benamidars for her have no title whatever after 
the death of the widow whom alone they represent- 
ed, to sue for declaration of title. {Dawson Miller, 
C. J. and Mullick, J.). BHIKARI BEHARA v. Sbi- 
MATi Sitauony Devi. 73 I C. 467=^ 

A.I.R. 1924. Pat. 706.. 

—Will. 

Absolute estate. 

Charity. 

Construction. 

Contingent bequest. 

Gift. 

Joint tenancy. 

Life-estate. 

Partition by father. 

Persona designata. 
j Presumption. 

I Proof of. 

Revocation. 

Setting aside. 

Suit on. 

Testamentary capacity. 

Testamentary guardian.. 

Testamentary power. 

Unborn child. 

Validity of bequest. 

Vested Interest. 
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HINDU LAW— Will— AbBOlttt® estate. 

^Wlll— AbBolate estate. 

Widow obtaining estate under Will from hus- 
band can get absolute estate— Bindu devising estate 
in three shares, his two widows and daughters-in- 
law as heirs— Bo Revision for dealing with property 
after their death— Widows got absolute estate. 

The proposition that under the Hinda Law in 
the case of immovable property given or devised 
by a husband to his wife, the wife has no power 
to alienate nnless the power of alienation is con- 
ferred upon her in express terms is not sound. If 
words are used conferring absolute ownership on 
the wife, the wife enjoys the right of ownership 
without their being conferred by express and impli- 
ed terms unless the circumstances of the case are 
euffioient to show that such absolute ownership 
was not intended ; A. LB. 1922 P.C. 193 and A.I.R. 
1922 P. C. 80, Ref. 

Where a testator nominated as his heirs not 
only his two widows but also his daughter-in-law 
and all three were put in the same category as 
heirs and the words used in conferring the gift 
were ; “As regards the details of shares, there 
shall be three equal shares. The three persons are 
the heirs to whatever is left from the property after 
meeting the expenses,” and the will contained no 
provision for dealing with the properties after the 
deaths of the three devisees : 

Held that the words used conferred full rights 
of ownership and there was nothing in the oircum- 
stanoes or in the context to indioate that it was 
the testator’s intention to limit the estate of any 
of the three persons to a life-estate or to a limited 
estate similar to a “widow's estate” under the law 
of inheritance. [Lord Lancelot Sanderson.) SYJAhiQ 
BAMv. ObaranjitLal.A.I.R. 1930 P.C 239 (P.C.). 
" Widow under her husband's will cannot get 
power of alienation unless specially conferred by 
words of sufficient amplitude — Words that my wife 
is the only hakdarulu ” are not in themselves suffici- 
ent to confer absolute estate. 

If a Hindu woman takes immovable property 
given her by her husband she takes it as widow’s 
estate under the Hindu law, and has no right of 
alienation, unless the gift was coupled with an ex- 
press power of alienation, and unless there are 
words of sufdoient amplitude to ooufei the power 
upon her. 

Under a Will a Hindu testator, after staling that 
neither his younger brother nor his other heirs had 
any manoei of right, stated that "my wife is the 
only one entitled (hakdarulu) and no one else” and 
gave her some amounts due under decrees in his 
favour, 

that the word “hakdarulu” would not of 
itself confer upon the widow an absolute estate in 
the immovable property and was merely declara- 
tory of her rights as heir-at-law, i.e., the right of a 
Hindu widow: A. I. R. 1928 P.O. 156; 42 Mad. 283 
and A. I. R. 1922 P. 0. 80, Bel. on. {Odgers and 
Jackson, JJ.). I. Ohalapatht Rao u. P. Q. SUBBA 
Rao. 117 I.O. 289= A.I.R. 1929 Had. 691. 

—Where a testator in Berar bequeaths bis pro- 
perty in favour of bis daughter, who is married in 
Central Provinces, the daughter takes the property 
as stridhan, vs., according to Bexar law. (dfaenntr, 
A.J.C.). GOVIND V. OHINTAMAN. 108 1.0. 840= 

A.I.R. 1928 Nag. 68. 
— -Dsoiss in favour of wife—Orant of absolute 
ovmarship enough — Express addition^ terms not 
neoessary. 

The view that under the Hindu Law, in the 
case of immovable praperty glveu or devised hy a 


HINDU LAW— Will— Absolute estate. 

husband to bis wife, the wife has no power to 
alienate unless the power of alienation is confer- 
red upon her in express terms is not soimd. If 
words are used conferring absolute ownership upon 
the wife, she enjoys the tight of ownership without 
their being conferred by express or additional 
terms, unless the circumstances or the context are 
sufficient to show that suoh absolute ownership 
was not intended. {Coyajee and Fawcett, JJ.). 
Bai SUBAJ V. JlJIBHAI BHAVSANG. 86 LC. 198= 

A.I.R. 1923 Bom. 38. 

■Where a sum of money is given on account 
of afieotion to a particular individnal who would 
not inherit to the testator in case of intestacy, the 
individual gets an absolute estate In the money and 
therefore his sons cannot olaim a share in it : 
24 Mad. 429, Dist. {Devadoss, J.). ThambIBAN 
CHETTT V. NATARAJA CHETTY. 83 I.O. 127= 

A. I. R. 1928 Had. 370. 

Testator’s property devised to widow and 

predeceased son’s widow — Each takes absolute 
interest in half the property: 28 Cal. 670, Foil, 
(Dalai, J. C.). Mt. Umbao Kuab v. Sababjit 
SINQB. 86 I.C. 618 = A.1.R. 1925 Oudh 620. 

Where one of the legatee’s wife was given an 

absolute estate and the two daughters of the testa- 
tor also were given estates which were antagonistic 
to the interest of his wife the natural inference 
would be that the nature of the estate given to the 
wife was also the same. (Sufdiman and Mukerjit 
JJ.). Laeshmi Nabaik MisiB V. Mt. Somabni 
KOAB. 79 1.0. 389=46 All. 439= 

&L.R.A. Civ. 342= A.I.R. 1924 All. 731. 

-Widow made absolute owner of hnsband’a 

property by husband’s will — Authority to adopt 
also given by will— Authority to adopt does not 
make the absolute ownership limited. (MarftnsatA 
and Campbell^ JJ.). SHEO NAbain v. ARYAVAbt 
Sabb Deshae Sabra. 70 1.0. 1006= 

6 L.L J. 214= A.I.R. 1928 Lah. S9A. 

“ AfaWfc ” denotes absolute estate — Legatee 

being a Hindu woman— Presumption of limited gran 
not to affieet use of ‘Malik." 

The ordinary meaning of the word Malik In re- 
ference to property is ‘absolute owner’ and if the 
testator used the word it is to be presumed that he 
uses it in Us ordinary meaning. The fact that the 
legatee of a Hindu is a woman points to a probabi- 
lity that the testator intended that after her death 
his property should return to his heirs-at-law, 
that is his own family. But it Is a very weak in- 
dioation of that probability, not neatly as strong 
by itself as the indication of the contrary to be 
found in the use of the word malik. There may, 
however, be other evidence tending either way in 
the remaining terms of the will and the oiroum- 
stances in which it was made and that evidence 
requires examination in each case. 

A will terminated as follows “But if the 
aforesaid Basanti Bai, testator’s sister, is alive 
after my death, then she is to maintain herself out 
of the rents during her life and at her death may 
make a disposition of it aoooidlng to her own plea- 
sure bat nobody at all shall have authority to 
mortgage or sell the property.” There was also 
the statement that the testator had ” no heirs of 
any kind whatever besides Basanti Bai.” There 
was the bequest to the Temple whioh was to have 
efleot, if the'testator surviveo Basanti Bai, 

Held, the legatee took an absolute estate • 
80 All. 84, Foil. {Bdllifax, A.J.O,). SUNDBABAluI 
JAOANNATH, 60 1.0. M6aA.l.B. 1603 NM. bL 
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HINDU LAW~WiIl— Absolute estate. 


Widow made absolute owner— No express 

words are necefisary—Dire-'-tion in favour of daugh- 
ters as to whatever property remains after widow's 
death — No trust in their favour is created. 


If words are used couferriug absolute owuership 
upon the wife, the wife enjoys tbe rights of owner- 
ship, without th<.ir being conferred by express and 
additional terms, unless the circumstauces or the 
context are sufficieut to show that such absolute 
ownership is not intended. Where a Will gave 
certain property to the testator’s wife and stated 
“ As to whatever property there may remain after 
her death, my wife shall leave the said property to 
my two daughters.” 

Held, that the Will created no trust in favour of 
the daughters for to create a trust, the subject- 
m<attcr on which the trust is to operate must be 
certain to enable the Court to give it administra- 
tion. {Lord Buckv’.aster.) Rhaidas SHIVDAS w. 
Bai GDLAB. 65 I.C. ?f74=46 Bom. 153 = 

35 C. L.J. 314 = 15 M L W 412=20 A.L J 289= 

24 Bom L.R. 551 = 26 C.W N 12 )= 
30 M.L.T. 149 = 49 I. A. 1 = A.I.R 1922 P C. 193= 

42 M.L.J. 383 (P.C ). 

Under a will made in favour of a daughter 

and grand daughter with a provision that in case of 
death of the daughter, the grand-daughter will 
take the entire estate including that of the 
daughter, 

Held, that both the daughter and grand-daughter 
take an absolute ownership in the property. Mere 
absence of an express power of alienation does not 
suffice to qualify the presumption of absolute 
ownership implied in the word ' malik Prom the 
fact that the testator arranged for the divesting of 
tbe estate of the daughter on her death il docs not 
follow that the testator did not intend that estate 
to be absolute. There is nothing in Hindu Law 
repugnant to the divesting of the estate provided 
that the event upon the happening of which the 
estate is to be divested happens if at all. at the 
close of a life in being at the time of the death of 
the testator and that the gift be in favour of a 
person in existence. {Drake’Brockman, J.C. and 
Hallifax, A.J.C.). Mangalji v. Rambhaoo. 

64 I.C. 732=4 N.L.J. 253= A.I. R. 1922 Nag. 73. 

"Malik" denotes full ownership— Widow 

being required to sell to testator's descendants and 
CO- sharers for proper price, if she desired to sell, does 


not curtail her estate. 

Ordinarily a Hindu leaving property to his 
widow to be enjoyed by her after bis death would 
desire that the widow should take the usual widow’s 
estate, so that the property should not go out of 
the testator’s family. But it cannot be ontonded 
that, if the husband’s devise in terms confers upon 
the widow an absolute estate, even then the widow 
can only take the limited widow’s estate. The 
word malik denotes an absolute owner. The fact 
that the widow was enjoined, if she should sfll, 
to sell in the first instance to the testator's 
heirs and co-sharers for a proper price, is., the 
highest price obtainable in the market at tbe time 
and that if, however, the heirs or the co-sharers 
refused to purchase the property paying the proper 
price, then the widow was to be at liberty to sell 
the property to others, does not curtail the estate 
given to her. {Riohardaon and Chaudhury, JJ.). 
SUDHAMONI Das u SUBAT LAL. ^6 T 

23 G. W. N. 327= A.I.R. 1921 Cal. 727. 


‘'Malik" signifies absolute ownership al- 
though donee may be the testator’ e widow • 


HINDU LAW — Will — Gonstractlon — Absolute 

estate. 

The use of the word "malik” implies "absolute 
ownership unless there is anything in the con- 
text or surrounding circumstances to qualify such 
meaning; and it is not so qualified by the fact 
that the donee is wid.ow of the testator : 30 All. 84 
(P.C.), Full. {Broadway and Abdul Raoof, JJ.). 

RIohanlal u. Niranjandoss. 60 I. C 619= 

2 Lah. 175= A.I.R. 192lLah. 11. 
-Will-Charity. 

Alienation by widow contrary to intention of 

testator is invalid. 

According to the Will, the income of the shop 
was set apart or ear-marked to bo paid after the 
expiration of each month to a T>iakardawara. No 
Thikardawara was specified in it and the provision 
that the rent was to be paid after the expiration of 
each month clearly signified the object of the 
testator to bo that the shop should remain under 
the management and under control of his eucoos- 
sors. The alienation of the shop by the widow of 
the testator in favour of the charity funds was 
challinged by reversioners. 

Held, the widows in the present case had to 
carry out the wishes of the testator in the way 
ordained by him and that the alienation by them 
was in contravention of its Will and not binding 
on the reversioners. {Broadway and Zafar Ali, JJ.). 
BHAGATRamu. RamSarup Obela. 76 I.C. 539= 

5L.L.J. 332= A.I.R 1923 Lah. 352. 

.A bequest of properties for dhaymada'xam, or 

in charity is void for uncertainly. Case-law 
reviewed. {Aston, A. J. C.). FaKIR') Ramji v. 
Valabdas Ganoaoam. 76 I.C. 209 Sind. 


—Will— Construction— Absolute estate. 

•Gift to wife— Wife to hold from generation to 


^ ^ 

icneration — No other person to hai^e power of xnler^ 

ference — Full proprietary rights iwludxng rights of 

alienation held to have passed to wife. 

If the donor does not confer upon the lady ex- 
press power of alienation, such power may never- 
theless be deduced from the terms of the gift if the 
words used are sufficient to confer upou her absolute 
ownership, unless the circumstances ortho context 
show that such absedute ownership was not intend- 
ed. There is no magic in the use of any particular 
word or form of words; the document must be con- 
strued as a whole and its fair import deduced in 
the ordinary way and if the conclasion come to is 
that it confers the e.state out and out with no 
reservation the right of alienation will be included 
just as much as any of the other incidents of 
ownership, and just as much where the gift is to a 
female as where it is to a male. 

A Bonless Hindu gifted his property to his wife 
in the following terms that “with a view to safe- 
guard the .aforesaid property, I, while in the enjoy 
ment of sound health and unimpaired intellect, 
without reluctance and coercion, have specifically 
gifted the zimiudari in the aforesaid villages to 
my wife and I do hereby covenant and reduce to 
writing that the said lady shall, generation after 
generation, remain in possession and enjoyment of 
samindari haqiat in the said villages on payment 
of the Government revenue Now after the execu- 
tion hereof, if I or any one of my heirs and 
co-sharers lays any sort of claim to the aforesaid 
property against the donee, the same shall be 
deemed false and untenable. With the exception 
of the lady donee, no one else shall have any power 
of interference and meddling with regard to the 

gifted property.” 
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estate. 

Beld, that rsading the deed as a whole it mast 
be coDstrued as conferring upon the wife an 
absolute, i.e., alienable and heritable estate in the 
property. 7 Cal 304 (P.C.) and 24 Cal. 834 (P.O.), 
Be/.; A I.B. 1928 Oudh 203, (Other case-law 

considered.) {Sir Qeorae Lowndes.) JAOMOHAJ? 

Singh y. Pandit Sri Nath. 

A.I.R.1930 P C. 233 (PC). 

’Person bequeathing all his properties to his 

daughter — Word'i "have been transferred " unatteni 
cd by any qualification were su^cient to confer abso- 
lute estate on daughter. 

Under a bequest or gift a woman gets the estate 
■which Hindu Law confers upon hoc unless there are 
words to restrict or amplify it. Where, therefore, 
under Hindu Law a bequest to a woman \70uld 
nonvey the whole estate (i.e., bequests in favour of 
women other than wife, such as daughter), it is 
permissible to construe the will free from any 
presumptions created by her sex. If the words 
used would invest a male legatee with absolute 
estate, so would they invest a female legatee as 
well. 

A person made a will in favour of his daughter 
which stated that all the testator’s properties “have 
been transferred” to his eldost daughter. 

Beld, that the words “have been transferred” un- 
attended by any qualification were sutfioieut to 
confer absolute estate on the daughter. 
A.I.R. 1925 Mad. 254 and A. I. R. 1921 Mud. 655. 
Sel. on\ 2 M.I.A. 7; 42 Cal. 561 and other cases con- 
isidered. [Curgenven, J.). Kotayya v. KarANCHELI 
Vardahamma. a I R. 1930 Mad. 744. 

——A father by his will devised one-half and 
certain properties to his two d mghtecs each to get 
cne-half and certain other properties to hi-; si-^tor’s 
-two sons. There was a clause iu the will as follows: 
“My daughters . . . and my sister’s sous . . . shall 
each enjoy . , . his or her respective portion of the 
property devised to them hereditarily and at thoic 
pleasure, with right of alienation by gift, sale or 
ctherwise.” and further, 

“If, out of the said two daughters, to cither 
there is no issue, her property shall after her death 
pass to the other to whom there is issue. If to 
neither of them there is issue, then the property 
remaining at the time of the death of the said two 
shall pass to the nephews of the testator.” 

Held, that the words “thare is issue” mean that 
the issue must be living at the time of the death of 
each daughter respectively and that the will must 
bo construed as giving an absolute estate to the 
daughceie and providing for the devolution of 
whatever property may be left at their death. Such 
An estate is not unknown to Hindu Law. 
5 O.W.N. 300 and 12 O.W.N. 412, Rel. on. {Phillips 
and Reilly, JJ,). P. Kannamma v. M. Machamma. 

107 I.O. 497s27 H.L.W. iS6» 
1927 M.W.N. 909= A.I.R. 1928 Had. 297. 

Property given to grand-daughter— After her tf 

■was to go to her sons and failing «o»s to daughters— 
If site left no issue property to go to a thakurbari— 
■Grand- ^ughter takes absolute estate. 

A will executed by a testator provided: "After 
-the death of me, the executant my grand-daughter 
Mt. P. shall be the absolute proprietor (malik 
onustakkil) like me of all the properties, movable 
and immovable, now in my possession and those 
which will be acquired by me in future and shall 
cemain as such. The husband of P shall have no 
eight or authority to transfer or mortgage the pro- 
perty and shall acquire no sort of title- to< the pro 


HINDU LAff — Will — Constractlon—AbBolnte 
estate. 

petty at any time or under any oiroumstaaoas. 
After ih-i death of my graud-daughtar, male issue 
bora of her shall be th« absolute owners and posses- 
sors of the properties in equal shares and shall 
enjoy the iacom-i thereof. Iu case there be no male 
issue, her female issue shall be absolute owners 
and possessors of the properties iu equal shares 
and shall eujoy the income thereof. 

In case, God forbid, my grand- daughter dies with- 
out leaving behind her any male or female issue 
boru of her womb, all the properties acquired at 
present and also ih.at m ly be acquired Ueieafter 
shall belong to the thakurbsri erected by me on 
the other side of the river Phalgo.” 

Held, that the gift to the grand daughter was that 
of an absolule estate and the agnates of the testator 
had no right to ihe property. A.I.R. 1928 P. C. 33, 
Ref. (Boss a>k2 Wort, JJ.). NanD KISSOBE o, 

Pasupati Nath. 103 I.c. 323=7 PAt. 396= 

A.I.R. 1928 Pat. 343. 

Gift absolute in favour of a lady—Cojtdilions 

in restraint are void. 

Previous potlion of a clause in a Will stated that 
the property was given to testator’s daughter-ia-law 
with power to make gift, sale, mortgage or any per- 
manent maurasi makuraci settlement. But the 
latter portion of the clause stated that any transfer 
by her should be made with the consent of her hus- 
band aud other sons of the testator and his 
grandson. 

Held, the intention of the testator was to make 
an absolute gift iu favour of the lady and tho sub- 
sequent restriotious must therefore be considered 
as repugnant to the gift. {Wabnsley and B.B, (?hoss, 
JJ.). Dayauaji v.Sansab Nath. 

87 I.C. 159=42 C.L J. 30=A.I.R. 1926 Cal. 417. 
— —Legatee was to get the testator's entire pro- 
perty and be his wtris and janashin, subject to cer- 
tain conditions, viz., not to change Hindu religion 
and not to alienate, etc., on piin of speci il course of 
inheritance— Will confers aisolufe estate — Condi- 
tions are uoid as repugnant — AOsofute gift is iio5lo 
to be defeated on the happening of some future eosnt. 

The first ooodition placed by the testator in tho 
forefront of tho Will was that the legatee shall 
not change his Hindu religiou. The second con- 
dition was that the bequeathed property should 
not be alienated either in whole or in part nor 
should it be partitioned at any time. The third 
condition was the special course of inheiitanoc, 
and the dispositive words used iu the first part of 
the Will wore that that the legatee shall got, after 
the testator’s doath, all that same imlak and 
riasat and shall be his waris and janashin. 

Held, the proper ooustruction of such a Will ia 
that the estate conferred by the first part of the 
Will is an estate of inhoritanoe and the testator 
intended to give an absolute and not only a life- 
estate and that the clauses speoifying the condi- 
tions were not intended to express the nature of 
the estate oonferiod, but merely to specify the 
oouditious with which tho testator desired to 
fetter the estate already created by him in the first 
part of the Will, aud that, therefore, such of the 
conditions as are tepuguant to that estate must be 
declared void a srepugaant and rejected as surplua- 
age. The conditions did not define the quality 
of the estate, but were oondltlona of defeasance of 
that estate, which were intended to have the effect 
of divesting tho estate oonfeiredi by the WIU on . 
the happening of one or other of the cohtlngeilpiMi 
stated in the clauses. A gift, may be absolute III 
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the first instance, but liable to be defeated on the 
happening or not happening of some future 
event. Case-late discussed. {Stuart, C. J. and 
Basan, J.). JAQDEO SiNGH c. DEPUTY COMMB 
PARTABGARH. 96 I.C. 47 = 2 Luck. 507 = 

29 O.C. 176 = 13 0 L.J. 762=3 O.W.N. Sup. 56= 

A.I.R. 1926 Oadh 431. 

Bindu female legatee is not presumed to 
talce only life-estate — Disyosifton by a full owner is 
presumed to pass an absolute estate till contrary is 
proved-—" Enjoy " refers to full ovmership and not 
only to income. 

The Will of a Hindu who had an absolute estate 
in the properties purported to be bequeathed by 
the Will contained the following;— The following 
are the particulars as to how each of the legatees 
should enjoy after my lifetime. The Will then 
gave the list of properties which the testator’s 
elder sister A was to enjoy and then of the proper- 
ties which the testator wanted his adopted sisters 
B and C and her daughter D should enjoy. There 
was no provision in the Will whatever for any 
gift over or any remainder to any person. There 
were no words whatsoever in the Will restrictive 
of the scope of the estate given within the limits 
of a life estate; also there were no words authoris- 
ing the legatees to alienate the property. 

Held, that the Will gave whatever rights had 
been enjoyed by the testator in .the properties 
to the legatees and that was an absolute estate. 
The expression “enjoy” in the Will meant enjoy 
the benefit of the ownership of the property and 
not merely the income of the property. The fact 
that a legatee is a Hindu woman does not give rise 
to any presumption that the estate given to her is 
only a life-estate. The question as to whether the 
estate given to her was intended to be an absolute 
or limited one must be decided on the language 
of the Will taken as a whole. When a person 
having an absolute estate in the properties makes 
a disposition of them, in the absence of anything 
to indicate that he was limiting the estate given in 
some manner, the disposition must be taken to 
pass the whole of the estate. (Erishnan and 
Odgers, JJ.). BAJAMANICKA CHETTTAR v. 
A. MANICKAM CBETTIAB. 84 I.C. 902 = 

20 M.L.W 672=1925 M.W.H. 120= 
1 I.R. 1925 Mad. 254 = 47 M.L.J. 723. 

A Hindu testator devised his estate by a Will 

to his three daughters one of whom was a childless 
widow. A life-estate was created in favour of each 
of the daughters but it was provided in the Will 
that if any or both of the daughters who were not 
widows got any male issue she or they, as the case 
may be, were to take the estate absolutely. One of 
the two daughters did get a son who died in his 
infancy. 

Beld, that the daughter who got a son took an 
absolute estate only subject to the life-interest of 
the remaining two daughters. {Bacleod, C. J. and 
Shah, J.). Bai Kamala o. Revashankab Ran- 
CHBOD. 80 I.C. 520 = 26 Bom. L- R. 249 = 

A. I. R. 1924 Bom. 350. 

Devise to son’s daughter in terms — "You shall 

enjoy after my death all properties movable ana 

immovable" passes absolute estate. ^ 

Where words used are sufficient to cr^te 
absolute estate there is no presumption that a 
woman, even the testator’s widow, takes only a i 6 

estate * 

Where a Hindu 'oequeathed his properties to bis 

aon’a daughter, by a will in the following terms:— 




HINDU LAW — Will — Construction— Illnstratloii. 

” You shall enjoy after my death all the pro* 

perties movable and immovable You can 

enjoy all the said properties attending to my obse- 
quies after my death and settling the matters of the 
debts, etc., incurred by me,” 

Beld, that the will conferred an absolnte estate, 
and that where the words used were sufficient to 
create an absolute estate, there was no presumption 
with regard to a distant female connection or even 
the testator's widow that a gift or immovable 
property passed only a life estate. [Phillips and 
Odgers,' JJ.). YELLAPPA v. GOLASAill. 

82 I. C. 490=20 M. L. W. 579= 
1929 H.W.N. 895=A. I. R. 1924 Had. 855. 

Bequest to Bindu widow — Words giving 

absolute estate used — Widow gets absolute estate. 

Where a Hindu testator, after providing for 
certain legacies and giving certain directions to- 
the executors, stated in the Will: ” The executors- 
should deliver over the aforesaid my propertiea 
and cash and the other properties to my wife 
Ranchi Pnsbpammal after she attains the age of 20- 
years.” 

Beld, the widow got an absolute estate in the 
residue of the testator’s properties under the Will. 
Courts are not to presume that a testator who sat 
up to write a Will has not cared to say what is to 
become of the bulk of the property. [Coutts- Trotter 
and Bamesnm, JJ.). KanakamMAL v . BaKTA*- 
VATSDLU NAIDU. 70 I.C. 321 = 16 M.L.W 970= 

31 M.L.T. 459=1923 M.W.N. 70 = 
A.I.R. 1923 Mad. 207 = 44 M. L. J. 23. 
—Will— Construction— Estate of inheritance. 

Bequest without express words of inheritance 
carries estate of inheritance. 

It is well established that if an estate were given 
to a man simply without express words of inhori- 
tance, it would in the absence of confl’.oting con- 
test carry by Hindu Law sn estate of inheritance. 
The principle is of general application. I. A. Sup. 
Vol. 47 (P. C.): so All. 84: A. T. R. 1922 P. C. 63 and 
24 Cal. 834, Bef. iBanlcin. C. J. and MUier, J.). 

BIPRADAS GOSWAMI P. SADHAN CHA>nDRA. 

120 I.C. 810 = 56 Cal. 790= A.I.R. 1929 Cal. 801. 

—Will— Construction— ExcIusiYe property. 

Where legatee is to be owner of property with- 
out any co-parceners, property is exclusive. 

Where the terms of a will clearly lay down that- 
the legatee is to be the owner of the property with- 
out anv co-parcener and that no one except him 
shall have anv right in the property the mtention 
of the testator is that the property in the hands of 
the legatee should be his exclusive property and 
should not partake of the incidents of ancestral 
propertv. [Stuart, C.J. and Srivastava, J.). MT. 
BBIJ KUNWAB P. SA^^ATA ^ ^ 

A. I. R. 1930 Oodh 39. 

^lll— Construction— IlluBtratlon. 

Proverty divided by testdtoT amwg sons 

Clause that certain houses should remain joint, does 
not deprive sons of rioht to have them partitsoned. 

A testator after dividing some of his moveable 
and immovable properties among his three sons 
nut down a clause regarding the remaining im- 
movable properties that “all w-. 

houses, should remain joint of all three brothers as 

the clause could not be interpreted as- 
meaning that the houses were not to be partitioned 
during the lifetime of the sons of the testator. The 

clause merely recited the fact that whereas some 

other properties had been dvised separately by the 
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testator to bis sons these booses bad not been 
divided and were to remain joint. 

Tbe testator did not expressly or by implication 
intend to deprive his sons of one of the necessary 
inoldents of ownership of joint property, namely, 
the right to have it divided. {Tek Chand and Agha 
Haidar, JJX DAMODAR Das v . Shib Sahai. 

A.I.R. 1930 Lah. 625. 

I A person bequeathed bis property to his 
widows and after the death of tbe surviving widow 
to R, declaring that R would be tbe owner after 
his death. He then provided that son would 
be the owner after R, if R would die without leav- 
ing any son, D would be the owner. Before the 
death of the surviving widow B died without leav- 
ing a SOD, 

Held, that the widows took not a Hindu widow's 
interest but only a life-interest under the will. 

Held further, that R’s son was not intended to 
take any vested interest with his birth in the life- 
time of B, but was to suooeed only after B'si death. 
Bequest in favour of D, therefore, was not success- 
ive but alternate to that in favour of R'$ son. 
{Sulaiman and Kendall, JJ.). DABSHAN SINGH v. 
WALI khan. 116 I. C. 30=1929 A.L.J. 274= 

A.I.R. 1929 All. 102. 

Widow disposing of "promissory notes *’ to be 

construed to be disposing of the interest on the notes. 

!Dhe owner of a Zemindaii died during his 
minority leaving his widowed mother. The estate 
was under the management originally of the Court 
of Wards and later, of Court Receivers. She exe- 
cuted a will by which she disposed of the “Govern- 
ment promissory notes and cash of the estate.” 

Held, that she was, after the death of her son, 
entitled to hold during her life as part of the estate 
the promissory notes or other investments whioh 
represented monies received by the Court of Wards 
in respect of the estate so that sho might receive 
for her own use and as part of her income suoh 
interest as might be payablo under them, but that 
by her will she did not bequeath these promissory 
notes which represented monies which had been 
received by the Court of Wards before the death of 
her BOD, she only dealt with the promissory notes 
to which she was absolutely entitled as represent- 
ing money which had been reoeivedafter her son's 
death by tbe Court of Wards as the receivers. That 
was the only reasonable construction of her will, 
and the will did not fail on the ground of the 
widow’s want of disposing power. (Sir John Edge,) 
APPA RAOo. PABTHASARATHY. 87 I. 0. 324= 
62 LA. 214=1926 H.W.N. 441=3 Pat. L.R. 208= 
29 O.W.N. 989=23 A.L.J. 261=6 L.R.P O. 82= 

48 Had. 812=27 Rom. L. R. 823 = 
A.I.R. 192S P.C. 105=48 H.L.J. 627 (P.O.). 
■ ■■■ Legal heirs of the grantees to be sheboifs — On 
the death of persons living at testator*s death, the 
office reverts to founder as ^ing a bequest in favour 
of unborn persons — But directiorss as to management 
stand — Oift to idol — Right of residence of unborn per- 
sons. 

The will purporting to create a religious endow- 
ment and to appoint ahehaits ran as follows: 
“When you all have ceased to be, he who shall be 
of the Hindu persuasion and senior in age amongst 
your legal heirs shall have the management eon* 
fexred upon him.” On tbe death of all the per- 
sons living at the time of the death of the testator, 
the bequest so far as it provides that the person 
senior in age among the heirs of the first shebaits 
should be appointed shebait, fails, and the shebait- 
ahipreveits to the heirs of the founder. In suoh a 
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case as the above it cannot be said that the she- 
baitship is not an hereditary ofBoe.^ Though, no- 
emolument or interest in property is attached to 
the office it is within the rule. But a founder who 
is competent to provide for the Government anw 
administration of a trust can give a direction for' 
its mauagument which is not inconsistent with its- 
character as a religious and charitable trust. The 
test of each case is whether the direction given by 
the founder is consistont with the nature of the- 
endowment as a religious and charitable trustor 
is a colourable deviso for the evasion of the law 
against perpetuities. The directions as to manage- 
ment will not ©ease to be operative simply because< 
the original provisions as to the devolution of the 
shebaitship cease to be operative owing to succes- 
sion to the shebaitship being varied. 

Where the will virtually made no gift to any 
unborn person and the entire gift was to the idoh 
but where members of the family of the otiginah 
shebaits were entitled to reside in the trust house,, 
to repair it, if necessary, to got maintenance out 
of the offerings to the idol and to enjoy certain, 
other lights, 

fleid, that the directions were not inconsistent 
with the character of a religious trust recognised* 
by Hindus and that the members of the family of: 
the original shebaits were entitled to the righta 
conferred on them by the will irrespective of their 
having come into existence or not at the time of 
testator’s death though the provision in the will as 
to succession to the shebaitship failed so far as it- 
bestowed the same on such of the seniormost among; 
the heirs of the original shebaits as were not alive 
at the testator’s death. 23 Mad. 271; 29 Cal. 716 ; 
20 C.W.N. 314, Foil. ; 8 C.L.J. 606 ; A. I. R. I92l 
Cal. 68 and A.I.R. 1923 Cal. 27, Dist. {Suhrawardy 
and Duval, JJ.). Pbomotho Nath MckhbbJBEI. 
t). anuzul Chandra banerjee. 85 LC- 875= 
40 C.L.J. 564=29 C.W.N. 17= A.I.R. 1925 Cal. 22S.. 

Only part of the income to be spent on idol — 

Bequest of property is not to idol. 

The will of a Hindu testatrix addressed to her . 
grandson directed that out of the income of speoifio-- 
property, he should perform the worship of tha 
family idols hut there was no provision for the 
worship of the idols after the death of the grand- 
son. The balanoe of the income was to be divided, 
between the representatives of the three branches of 
her own family. In administration prooeedinga. 
taken on the death of the grandson jt was decided 
that out of the produce of the houses helougiug to- 
the estate of the testatrix, the worship of the idols 
should be performed and that the surplus be paid) 
equally to the three branches of the family. This 
was adopted in a decree of 1838 to which the branch, 
of the respondents of the family was a party. 

Held, (1) There was no gilt of the whole property 
to the idols. (2) The burdens of performing different, 
duties whioh involved owner)»hip were oast on the 
grandson appointed by their will. (3) No heritable' 
she&aifshtp was established. (4) The representatives- 
of the three benefioiarles under the will were en- 
titled to the residue absolutely and in equal shares. 
(6) As the gift was a private trust the settlement ol 
a Eoheme under 8. 92, O.F.Code (1682), could not be 
ordered. (6) The order In the administration suit, 
was binding on all the patties and operated as res: 
judicata. {Lord Buclsmasfer.) QOPAL LAL u. PURNA 
OHANDBA BASAS. 67 I.O. 661=20 A.L J. 

36 C.L.J. 67=49 Oal. 439 = 97 Q.V N. 1749 
24 Bom. L.R, 937=49 LA. 100=16 H-L.W. 96Ssst 
A.L B. 1922 P.O. 233=43 M. L.J. 116 (P.D.)^ 
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HINDU LA W— Will— Coast ruction— Legatee. 
—Will— Construction— Legatee. 

Dauohter's so7i lo inliertif born—^fature of 

sstat(>-~I/ property vests in dait ^hter's jon on birth 
—Or 7/ ht is devisee bequest to unborn person. 

Tho Will should be condtrutd as giving a 

contingent remainder to the d lugbter’s son, such 

contingent remainder being converted into a’vested 
remainder after the binh of the drat d lughter’s son 
subject to its diminu .ioQ as the number'* of daugh- 
ter’s sons is augmoiucd by further births and that 

tho disposition in favour of the daughter's son was 
void owing to tho rule in Tagore’s case as they 
were not iu existence at the testator’s death, and 
as^the so'i that was born to the daughter died in 
IS^l, Madras Act I of iOli did not operate to vali- 
date the transfer, 

Slid, per Jackson, J. — The Will made the male 
born to the testator’s daughter heir to the real pro- 
perty given to his wife and daughter after their 
•death, and without any intention that the property 
should vest in him at hinh and come to him by 
survivorship If, however, tho alternative and per- 
fectly reasonable construotion is adopted, so that 
the property vested in the male issue from the 
moment of birth, the Will cauuot bo validated by 
the reirospective efli-ct of Act I of 1914. (fla»tesar7t 
and Jackson, JJ.). SlVAEAlIA AlYAR v. GOPALA- 
KRISHNA CnETTFAF.. 82I.C 10U = 

A.I.R, 1925 Mad 88=17 M.L.J. 337. 
— Will —Construction —Life estate 

— ; — Life-estate in favour of daughter and re- 
mahtder lo her unborn son — Son born and predeceas- 
ing his mother. 

Heli, that the daughter had a life-estate and 
under the terms of the will the property was to go 
to her children. Tho m> ment therefore a 
child was born, the estate vested in tho child and 
succession would have to be traced through the 
child and not through the heirs of the testator. 

therefore, that the daughter took a life- 
estato under the will, that her son acquired a 
vested interest in tho property, the gift to him 
being valid by reason of the provisions of Act VIII 
ol 1321 and that on the death of this child his heirs 
and not tho heirs of the testator were entitled to 
the property {Kumaraswami Sastri, J.). PERI.\- 
NAY.^GI AMM.ALU. RATNAVELU MUDALTAR. 

76 I.C. 1042= 13 M. L.W. 625 = 32 M L T. 137 = 

A. I R. 1024 Mad. 3l6. 

— Will— Construction —Meaning of words. 

“ Acquired by me" - ^feaning of. 

The phrase “ acquired by me” sometimes may 
be ambiguous in a document executed by a Hindu. 
Itmjiy mean that the property is self-acquired in 
the legal sense of the term or it may mean that 
the property was acquired during the regime or by 
the activities of the person executing the document 
and not necessarily self-acquired in the legal sense 
of the term, i.'C.. without using ancestral funds. 
{Ratnesam and Reilly, JJ,). RaMASWAMY PILLAI v. 
MARIMUTHU GOUNDAN. 113 I.C. 865 = 

A.I.R. 1928 Mad. 764. 
" Sanfanam” explained. 

The word “Santanam,” a Telogu word, used 

for issue in a will, besides meaning child, has^ a 
Certain implication of succession or heirship. 
■{Phillips and Reilly, JJ.). P. KANNAMMA v. 
M. MachAmma. 107 I.C. 497=27 M.L W. 156= 
1927 M W N. 909= A.I.R. 1928 Mad. 297. 

The word ‘ Santauam” used in a will does 

not include an adopted son, where the issue is of a 
female, for an adoption is always made to the 
■iiUBband. (1916; 1 M.W.N. 306 and A.I.R. 1915 


HINDU LAW— Will— Constraction— Trusts. 

P.C. 10, Dist. { Phillips ayid Reilly, JJ.). P. KAN- 
NAMMA u. M. Machaxima. 107 I.C. 437 = 

27M.L.W. 156= 1927 M.W.N. 909= 

A. I. R. 1328 Mad. 297. 

■” Santhathi " — Ueaning of. 

S bad a daughter K by his fir-,t wife, G. Con- 
templating to take a seemd wife. S made a settle- 
ment with G containing the clause. “If K happens 
to have no issue (santhaihi), then the property 
should go to the childreu of the second wife.” 

Held, that the word “santh uhi” (issue) is wide 
euougb to include adopted sou. '1310) 1 M.W.N. 
306 and A I.R. 192S Mid. TIG, Poll. (.9riniw'isi 
Aiyang ir an l Anantliakrishna Aiyar, JJ). TlRU- 
P.ATHI NAICKEN y. VKNKATASOHBi. NAlCKGlt. 

112 I.C. >43 = 28 H.L.W. 819. 
—Will —Constructioa— Reversion. 

—Prior estate for life— Jreilion of subsequent 
estates— Period of ascertainment. 

Where a Hindu testator after providing for a 
life-estito for tho maintenance of his wido.ved 
daughter gives over the propecoy ou her death to 
his son or grandson or any other heirs then living 
the properties would pass to ths person who was 
tho ta.statoc’s heir on the death of tho tenant for 
life, .and not to the person who was t'uo heir of the 
testator at the date of his death. {IValmsley and 
Greaves, JJ.). RA.JANI KANT MANDAL y. KANTI 
CHANDRA VlANDAL. 64 I.C. 237 (Cal.). 

— Will —Construction — Rules of. 

•Jommunal customs and qyredileclions should 
be looked to. 

In considering Hindu Wills ihe Court should 
not overlook the customs aod habits and tho predi- 
lections of the class to which the testator 
belonged. It is very common for Hindus as well 
as .Aluhammadans to set apart property osteusibly 
lor charitable or religious purposes with a direo- 
tioQ that out of the iiicoine of the property certain 
amount should bo spent for charitable or religious 
purposes, but the real object iu such oases is to 
benefit the person who is to manage the property 
set apart for such purposes by enabling him to 
enjoy income. {Devadoss, J.). Sw.a.minatha 
P lLLAI y. DoraiSAMI PILLAI. lOl I.C. 82= 

A.I.R. 1927 Had. 681. 

Deed in favour of female luxs to be interpreted 

in the same way as any other deed. 

A deed in favour ol a Hindu female has to be 
interpreted in the same way as any other deed. 

One R. the husband of K. made a Will leaving 
his property to his widow and after her death to 
one P, brother’s grand-daughter, whom he had 
brought up. The Will stated that “after my death 
K will bo the owner (malik) of the property 
and after her death P will be the owner (malik) of 
the property. 

FeW, that under the Will K inherited an abso- 
lute riffht in the property. 35 Cal. 896, Expl.i 
1 P..L,°W..375. Diet.; 27 P.R. 189?, Diss. from; 
61 P.R. 1911. Poll. {Wilberforce, J.). DHANPUT 
Rai V. Badri Das. 65 I.C. 435=3 L L.J. 1= 

A. I. R. 1921 Lah. 227. 

—Will -Construction— Trusts. 

Bequest in favour of wife and neqdiew subject 

to trust— Grantees appointed shebaits of the trust— 
On the death of wife and nephew siiebailship devolves 
on founder's heirs. 

The testator having devised a house to the use 
of his wife and his nephew K during their joint 
lives and to tho survivor during life with remain- 
der to the use of the sonb of K and their heirs male 
as tenants-in- common in equal shares matte it clear 
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HINDU LAW — Will — CoDstraction — Void 
bequest. 

that the bequest was subject to a trust to permit 
each part or portion of ithe said house as had been 
used as thakoor barte to continue to be so used for 
the purpose of the deity. He then proceeded as 
follows: “I din ct the executrix and executor 
(whom I hereby appoint shebaits of my thakoor) to 
allow the silver articles which have been used in 
the worship to continue to be so used.” At the end of 
the will the wife of the testator and E were appoint- 
ed executrix and exfcutor. It was also provided 
that they should spend certain amounts for the 
pooja, etc., of the deity The testator further 
directed that cfftain other trusts of a private 
character should be given effect to. 

Held, that it was not the intention of the testator 
that whoever might become trustee of the trust 
fund should succeed to the office of shebait and that 
after the lifetime of the two persons named as 
shebaita in the will the office devolved on the heirs 
of the founder under the Hindu Law. 

Held also, that the will contained no power on K 
or any other person to appoint successors to the 
office of shebait. {Rankin, C.J. and C.C. Qhose. J.). 
ASHUTOSH Seal v. Benode Behart Seal. 
MC.W.N. 177s*51 C.L.J. 80s=A.I.R. 1930 Cal. 4 5. 

—Will — ConatP action— Void bequest. 

' Bequest to adopted aori — If son ^edeceased tes- 

tator's widow without leaving any heir, property to 
go to nepheto— Nature of estate taken by son— Gift 
over to nej^hew if valid. 

A testator by his will constituted his adopted son 
as malik of his property and provided that he would 
be entitled to the same in absolute right with 
powers of gift and sale. The will then stated that 
in case the son would die without leaving any 
other heirs in the lifetime of the testator’s widow 
the property would go to certain of the testator’s 
nephews. The son died without leaving issue or 
writhout having disposed of the property by gift or 
sale in the lifetime of the testator’s widow. 

Held, thatwbethci the interest created by the 
will in favour of the adopted son be taken to be ab- 
solute or not, in either case the gift over in favour 
of the nephews was void and inoperative. If it were 
intended by the testator that In ease the adopted 
son, who would take an absolute interest, failed to 
dispose of the property and died issueless within 
the lifetime of the widow, the property should go 
to the nephews, the provision as to gift over is void 
aa^ formulating a law of succession unknown to 
'Hindu Law. If, however, the interest in favour of 
the eon was not intended to be absolute, even then 
the gift over was inoperative for the will clearly 
showed that the intention of the testator was that 
the distribution of the funds bequeathed was to 
take place on his death. For the bequest to the 
nephews to take effect, the contemplated contin* 
genoy of the son's dying issueless should have 
taken place before the testator’s death. Edwards 
V. Edwards, (1852) 16 Beav. 857, Appl. ; A.LR. 
3915 P. 0. 101; 39 O.W.N. 439 ; A.I.E. 1914 P. 0. 60 
and A.I.E. 1931 Bom, 261, and 

Bose, JJ.). SATYA RANJAN V, annapobna Dabi. 
114 I.O. 666=48 G.L.J. 823=A.1.R. 1929 Gal. 148. 

Estate-in-iail male void under Hindu Law. 

A devise to ” My natural father and hie male 
heirs *' is one to the male heirs in snooession. 
When a person bequeaths property to some one 
and his male heirs, he means ^at ^e property 
■honld devolve upon the legatee and the male heirs 
in. snooestioD. The words, therefore, create an 


HINDU LAW— Will— Contingent bequest. 

estate-in-tail in favour of male heirs and suoh am 
estate is unknown to Hindu Law and suoh bequests 
cannot, thttefore, be valid. [Devadoss and Waller, 

jj.) Madura Hindu Permanent pond Ltd. v.. 
KAMALAKSHI AWMAL. 94 I.C. 487= 

1916 M.W.N. 137= A.I.R. 1926 Mad. 492= 

50 M.L.J. 358. 

Deviu to testator’s father and his male heirs — 

Court camiot give the property absolutely to the- 
father, 

■When a person devises property to a certain 
person and certain heirs and when he lower down, 
instead of repeating the expression, uses the ex- 
pression ‘ aforesaid person and his heirs ’ it cannot 
be said that ho intended to change the course of 
the devolution of the propertj already provided- 
for in the preceding clause of the Will. Doe v. 
Fyldes. 2 Confer 838, Foil. 

So, when a testator devises property to his- 
father and his male heirs, the Court is not justi- 
fied in creating a new Will for the testator by 
giving the property absolutely to the father and. 
overlooking the intention of the testator to be* 
j queath the property to father and his male heirs.. 

I (jDevadoss and Waller, JJ.). MADURa HINDU 
Permanant Fund Ltd. v. Kamalakshi' 
AMMAL. 94 I.C 487=1926 M.W.N. 137= 

A. I. R. 1926 Mad. 492=50 M.L.J. SSS. 

—Will— Contingent bequest. 

Vesting held in abeyance till a contingency is 

bad. 

A testator cannot provide for a contingency 
that might occur at any uncertain moment after- 
his deathTeaving the property not vest d in any one 
in the meantime. Such a provision in the Willis 
invalid : 12 L. W. 17, Hel. on. [Spencer, J.). 
VENKATAPATHI RAJD V. SURYANABATANA. 

96 I.O. 671= A.I.R. 1927 Had. 206. 

Properly bequeathed to widow and on her- 

death, to cousin— C’onsin takes contingent interest 
defeasible by his predeceasing widow. 

It is settled law that daring a Hindu widow’a- 
lifetime a vested interest in the property held by 
bet cannot be acquired by any other persau. The- 
dlrection in a Hindu testator’s will to the effeot 
that the property should descend on his death to- 
his widow in oomplote ownership and after the 
latter’s life-time to the testator’s cousin oonveys- 
no more than a mere contingent interest to the 
cousin which is defeasible by his predcoeasieg the 
I widow in which case of course his heirs have no- 
right of inheritance as against the teversiouers of 
the widow. {Pullan, A.J.C.). JAGMOBAN 8IN0H 
V. Shbo Manqal Singh. 82 I.O. 583= 

11 O.L.J. 729=A.1.R. 1925 Oudh 127. 

■ On the happening of the contiyigency bequest' 
vests. 

A Hindu will provided that, iif one of the two 
sons, Af and V of the testator should give one-half 
of the property to 7 if the latter should turnto- 
good ways and reside with Af respectably after the 
death of the testator whioh took place immediately 
after the date of the Will. The two brothers lived in 
amity for 2 or 8 years, and then F transferred his. 
one-half share in the property. The transferee 
brought a suit for possession against him, alsa 
joining Af as a party, 

Held, that 8. 116 of the Saooesslon Act was- 
applicable and that on the happening of the onoet- 
tain event, namely the reformation of FhaU of tha^ 
estate which under the WilLvested in if beoama- 
vested In 7 and his tranaferea was entitled to thb. 
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^ame. [MacUodt G.J. and Crump, /.). SHANKAB 

Mahableshwar t>. Manjunath Subba. 

79 l.C. 298=A.I.R. 1929 Bom. 298. 

-Will-Gift. 

Gilt to A and if he should die without leav- 
'ing male issue, then over, is good gift— But de- 
feasance clause attached again to gift over makes 
•it invalid. 38 Bom. 399, Ref. 

A Hindu may create a life-estate or successive 
life-estates. But a series of absolute estates de* 
feasible in successioa on the happening of an un- 
•oertain event cannot be considered as a succession 
of life-escates. It can only be considered as an 
attempt to create estate of inheritance which is 
not recognised by Hindu Law. [Macleod, C. J. 
><ind Fawcett, J.) . BAI DHANLAXMI v. HARI* 
PRASAD UTTAMRAM. 62 l.C- 37=95 Bom. 1038 = 
23 Bom. L. R. 933=A. I. R. 1921 Bom. 262. 
—Will— Joint tenancy. 

Will in favour of two persons — They take as 

tenants-in-common. 

When a deed of gift or a Will is in favour of two 
'persons without any definite specification of the 
extent of their shares, they take as tenants-in- 
. common and not as joint owners. 

The principle of joint tenancy is unknown to the 
Hindu Law except in connexion with the joint 
Hindu family. 33 All. 665; 26 Bom. 445 and 
39 P. R. 1909. Bel. on. (Shadi Lai, C.J. andAgha 
Baidar, J.). Mt. Jio v. MT. Rukuran. 

100 l.C. 34=8 Lah. 219 = 28 P.L.R. 78= 

A.I.R. 1927 Lah. 126. 

JcgtfCTf to persons who would not inherit to 
testator or would inherit Itis property as obstructed 
heritage— Bo presumption about legatees taking as 
joint tenants exists. 

Per Kumaraswami Sastri,J.—lo cases where the 
aonees are the sons and grandsons and would suc- 
ceed to the property of the testator in the absence 
of any testamentary disposition and take the pro- 
nertv as ancestral property, the presumption may 
be drawn, where the Will is silent as to the nature 
of the estate conferred, that they would take it as 
unobstructed heritage with the pme incidents as 
would follow if there was no will. But wh^e the 
donees.though members of a joint undivided 
are not related to the testator or though 
related to him would in the absence of any will 
either immediately or at a later stage take the 
property as obstructed heritage and only as tenants- 
in-oommon there is no reason for applying the 
presumption that the testator by devising the 
property to them intended that there should be a 

J.-Whero there is “‘>“‘*“8 ^ 

will to ehow definitely and clearly that the be- 
quest was to the family and not to the individual 
members thereof separately, the ordinary presump- 
tion that when there are several joint donees, they 
We as tenants-in^common, »PP 

swami Sasfri and 4 l 0 862= 

CHETTY b, NAGAMAM^MODAEIA ^ 3 IX. 86^^ 

air. 1926 Mad. 273=50 M.LJ. 913. 

Intenlim to create joint tenancy 

facts and drcnmstances-Jomt tenancy not repug- 

"“HiniuS'^is Will left some property to his 
senior wife and her daughter jointly, to his junior 

’“hcM tZ the Ltum ot the Judicial Committee 
in 23 Cal. 670 (P.0,) that “the principle of joint 
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tenancy appears to be unknown to the Hindu Law, 
except in the case of a co-parcenaiy between mem- 
bers of an undivided family," treated as a broad 
statement of law is not strictly accurate and there- 
fore the question of the testator’s intention to 
create joint tenancy has to be considered with re- 
ference to the facts of each case. 23 Cal. 670 (P.O.), 
D\sL\ 25 Mad. 678 (P.O.) and 11 Cal. 1 (P.C.), FoU. 
[Phillips, J.). MUTHUEABUPPA MUTHIBIAN t>. 
SlVABHAGYATHAMUAL. 90 l.C. 880= 

22 H.L.W. 511 = A.I.R. 1926 Had. 33= 

99 H. L. J. 3S8. 
•Bequests to two or more members — Each takes 

• J » 


as self-acquisition. 

Per Kennedy, J.O. — Property bequeathed to a 
Hindu is, like property, the subject of a gift, ac- 
quired by tbs legatee as a purchase or conquest 
taken by himself individually, and is his self- 
acquired property ; and therefore where such be- 
quest is made to two or more persons, the interest 
of each oo-sharor does not ordinarily pass on his 
death by survivorship to the other oo sharers but 
passes to his hairs aud reversioners. [Kennedy, J.C. 
and Rupchand Bilaram, AeJ.C.). ViSBHOMAL 
UDBANDAS V. LALIBAI. 93 l.C. 550= 

A.I.R. 1926 Sind 121. 

Gift to two daughters married in different 

families — Presumption is that they do not take as 
joint tenants. 

A will bequeathed the property to the two 
daughters if and N of the testator in equal shares, 
subject to a life-estate of B, his wife. The pertinent 
words were " meri har do dukhtaran mazkurabala 
be hissa nisf nisf malik hongi,” 

Held, the gift to the daughters was in definite 
shares, they being married in different families and 
on the death of any one of them her heirs would 
step into her shoes. (Campbell, J.). TASADDDQ 
HUSSAIN V. Rau Rishbn. 79 l.C. 86= 

A.I.R. 1923 Lah. 59. 

Bequest to two members of joint family— 

Legatees take as co'parceners. 

Where there is a bequest to two persons, e.g., to 
two 80 H 8 who form members of d joint family tha 
ordinary presumption is that the grant is to them 
as co parceners. Unless the father in disposing of 
the properties expresses that they should be deemed 
self-acquired in the hands of the sons the proper- 
ties should be treated as ancestral. [Kumaraswamx 
Sastri, J.). SH7AMA BHAI ti. PURUSHOTHAMADOSS. 

90 l.C. 129=21 H.L.W. 551= 
A.I.R. 1923 Had. 615. 

—Will— Life-estate. ^ ^ 

.Testator not limiting nature of estaf^Wxdow 

has widow's estate only. 

In the absence of any words or any expres- 
sion limiting the nature or extent of the interest of 
the testator's wife it should be presumed that she 
has a Hindu widow’s estate during 
9 MI A 539 (P.O.); 15 N.L.R. 24;30 Mad. 8; 

L^'n.335; A.I.R. 1918 P.O. f ^ f 

A.I.R. 1925 P.O. 249, Foil. 

MAHADEO KUNBI V. BABYA. 112 I. C. 248 

11 N.L.J. 182=A.I.R. 1929 Nag. 27. 

Will bequeathing in favour of t^tator s widow 

for life mth remainder to another— Ordinary widow s 
estate is not created. 

Where a will was set up m favour of the testa 
tor’s wife for life with remoioder to another, 

Beld, that under it the widow was not Bivon 
only a Hindu widow’s estate. Sueh an 
irreoonoilable either wiUi a vested or a n<>“‘‘”B«“‘ 
remainder. Only two interpretations of the will 
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yiete possible. One was that she was given an 
Absolute but defeasible estate, and the other was 
that she was given only a life-estate. Whichever 
^onstrnotion be put on the will testator’s rever- 
sioners could not succeed, unless they claimed as 
heirs of the widow. If a life-estate was given the 
remainderman would succeed. i [Ashworih,)A4J'.C.). 

Sheo Manqal Singh t>. jaqmohan Singh. 

86 I.C. 29=12 O.L.J, 30=4.1. R. 1925 Oadh 329. 

Will conferring full authority to widow over 
property with remainder to eon^Widow does not 
take absolute estate. 

A will provided : “ I appoint my wife Bal Rukhi 
alias Juma to be the owner of my property. There- 
fore after my death my wife is to take my property 
into her pos-'ession with fnll authority. And after 
^oing the same my wife Bai Bukhi alias Juma is 
to consume, enjoy or do what she likes with res- 
pect to what lemoine out of my property, and after 
the death of my wife my son Ghimanial is the 
owner of my estate ; the said Ghimanial may do 
what he likes with respect to my property. 

Held the testator did not intend that the widow 
should have absolute powers of disposition during 
the life-time of the son. 

Held further that the son took vested interest in 
his life-time, and on his death that would go to 
his mother, who would under Hindu Law take 
only a limited interest, and if the disposition in 
her favour did not give her an absolute interest in 
the first instance, the fact that she succeeded as 
heir of her son would not enlarge that estate. 
{Maclecd, O.X, and Crump, J.). ^ggoband Jbsi* 
6UNDAS V. BAI BaESHUANI. 72 I.C. 282= 

25 Bom. L. R. 189=4.I.R. 1923 Bom. 216. 

Absence of words giving absolute estate-^Be- 
■quest conveys only a widow's estate. 

A bequest to a Hindu widow of immovable pro- 
perty by her husband in the absence of words 
living an absolute estate with powers of alienation 
confers only the limited estate which under Hindu 
Law a widow takes as heir in her husband’s pro- 
perty. (G.C. ^hose and Panton, //.). BANKH 
BEHABI DE V. BlSSESWAB LAL MABWABI. 

76 I.O. 698= A.I.R. 1923 Cal. 575. 

D evise to widow as ‘ malik ’ but asking her to 
apply and spend it in good way— Only gets life’estate 
but with full powers of disposition by acts inter 
vivos. 

Where a Hindu testator devised the residue of his 
ostate to his widow in the following words “As to 
whatever surplus of my property may remain over 
after my decease, the malik thereof shall be my 
wife. She shall during her life-time apply and 
spend the same in a good way ” 

Held, the words “she shall during her life-time 
apply and spend the same in a good way,” out 
■down the absolute estate created by the use of the 
■word malik to a life-estate and therefore the widow 
took a life-estate with full powers of disposl- 
■tion by aots inter oiuos and not an absolute estate. 

The use of the word ‘ ‘malik" in conneotion with 
a device to the widow impo.'ts full proprietary 
rights, unless there is something in the context to 
.qualify it. The faot that the douee is a Hindu 
widow does not by itself furnish such qualification. 
iKangatJ'.). MITHAbai v. Mehbbbai. 

64 I.C. 397=46 Bom. 162 = 

23 Bom. L.R. 868= l.I.R. 1922 Bom. 179. 

A Hindu directed by his Will that his second 

Bon -was to pay a certain sum annually to the fooxth 
aon out oi the property bequeathed to the seoond 
aon. • { 


HINDU LAW— Will— PcesamptioD. 

Held, that the grant was perpetual and heritable 
and not merely a life-grant. (Sjnderson, O.J. and 
Richardson, J.). NILADBISATH MUKEBJI tJ. 

Sabojnath Muebbji. 62 I.O* 681 (Cal.). 

— Will— Partition by father. 

— ill by father dividing ancestral property 
among sons is inoperative as Will bnc can operate 
as family arrangement. A.I.R. 1926 P.O. 54 and 
85 All. 337 (P. 0.), Foil. (Devadoss, J’). SADA- 

SIVAM PiLLAI V. SHANMOGAM PILLAI. 

98 I. C. 268= 

25 tf.L.W. 119= A. I. R. 1927 Had. 126. 
— Will— Persona designata. 

— By his will a tebtator directed his widow to 
adopt the plaintiff who was his near relative. The 
will further provided that if he survived, he him- 
self would adopt. If be did not, in that case on the 
basis of this will the plaintiff alone was the owner 
of all his movable and immovable property. The 
widow did not adopt the plaintiff. 

Held, that the testator intended the gift of the 
property to be made to the plaintiff as persona 
designate without making the gift conditional on 
his adoption by the widow. (Paikar and Baker, 

JJ,). Bhihava Bhiuappa t>. Kbishtagowda. 

113 I.C. 251=30 Bom. L.R. 908. 
Bequest to adopted son — Failure of adoption— 

9^St fails— Test is if gift is as adopted son or as 
persona designata. 

Where a deed contains a testamentary disposi* 
tion in favonr of a person believed to be the adopt- 
ed son, it is a question for consideration whether 
on the failure of adoptiou the gift also fails. The 
Court has to decide iu each case, after consider* 
ing the language of the dooumeut and the surround- 
ing oiroumstanoes, whether the adoption was the 
reason or motive for making the gift or bequest, or 
whether the mention of the donee or legatee as an 
adopted son was merely descriptive of the person 
to take under the gift or bequest and he was to 
take the property even though his adoption may 
not be valid. 9 Gal. 463 and 26 Ail. 468, Be/. 

But this is the law with respect to oases where 
there is au express gift or bequest in favour of an 
alleged adopted son. If the instiument however 
does not mention any gift inter vivos to the adopted 
son or any testamentary disposition in his favour, 
the deed cannot be treated as a deed of gift! 
68 P.B. 1912, Disf. (Shod* Lai, O.J. and Lumsden, 
/.). ISHAR Singh v. Sgbat Singh. 74 I.C 294= 
4Lah. 368=8 L.L.J. 83= A.I.R. 1924 Lah. 103. 

^Bequest to adopted son— Adoption not the 

motive of bequest— Grantee is persona designate. 

Where there is absolutely nothing in the Will 
to show that the faot of the adoption of the plain- 
tiff was the motive or reason for the gift in the 
absence of anything of the kind, interpreting the 
language of the gift in its ordinary meaning the 
Court must treat it as a gift to donee as a nsrsona 
designata and hold the gift as valid. 

The distinction between what is description only 
and what is the reason or motive of a aift or 

J^quest may often be very fine but it U a distinc- 
tion which must be drawn from a oonsideralion of 
the language and the surrounding oiroumstenofta 
U CaI.463 (P.O.). PoH.; 31 All. B. i?s/. 

O.J. and Shah, J.). BAi Dhondubai t>. 

T. JAvadekab 68 1.0. 604=24 Bom. L.R^M* 

wriii B 66=sA.I.R. 1922 Bom. 362 

— Will— PpcBiimptlon. * 

The faot of a person having made a will In 
rrapeot of a property raises the presumption aUS 
the property being Be^^aoqulred property 
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HISCU LAW— Will— Presamption. 

there is no evidence to show that the property Is 
ancestral. (S^ttar^ C.J. and Sriva^fava, J,). MT. 
Brij Kun-war V. Sankata Prasad. 

123 I.O. 849=6 O.W.N. 963= 
A. I.R. 1930 Ondh 39. 
— - Evidence as to terms of disposition unsatis- 
factory— Court can presume dispositions were ac- 
cording to ordinary Hindu Law Offg. C.J. 

and Srinivasa Aiyangar, J.). Rangappa Nayaker 
n. RanGASAWT Nayaker. 88 I. C. 249= 

1925 M.W.N. 232= A I.R. 1925 Had. 1003. 

—Will— Proof of. 

Declaration by testator at ths time of registra- 
tion, is enough. 

Proof that the testator declared at the time of 
registration, with a full understanding of the con- 
tents of the document, that it embodied bis wishes 
in regard to the disposition of his property after 
his death, would be sufficient to make it a valid 
Will under Hindu Law, {Ballifax and Eotwal, 
A.J.Cs.). Nilkanth EAO V. Gdna Bai. 

96 I.O. 401= A. I. R. 1926 Nag. 482. 
Title of the person attaching the will, presump- 
tion as to the testator's intention to make a will and 
the admissions of testator's widow are relevant. 

A person, on his death, left a widow but no 
children and no near relatives except such as were 
relations of his wife. The appellants, who success- 
fully opposed the rtgistration of the will of the 
deceased, brought a suit against the widow and 
respondent— sister's son of the widow, in whose 
favour the will was made for a declaration that 
they bad the popition of the nearest agnates of the 
deceased and that the so-called will was not 
executed in fact and was, if executed, executed by 
the testator while in an unsound state of mind. 
The appellants failed to prove their agnate relation- 
ship but they alleged that the deceased had an 
intention to make a will, but a will in favour of 
charity. The lower Courts first approached the 
question of genuineness of the will. 

Held, 0) The natural order was first to take up 
the question whether the persons who were attack- 
ing the will had any title to raise the question. 

(2) Upon the admission of the appellants, whose 
right to prevail was only upon intestacy, that the 
deceased bad an intention to make a will, raised a 
presumption of the genuineness of the will. 

(3) The conduct of the widow in admitting toe 
genuineness of the will but trying to resile from 
the admission, when the second respondent, who 
took the properties under the will, would not go 
alone with her also proved its genuineness. [Lora 
i)«ttrdifl.)PALCPDR SANKARA B^DDI U. PALCHUR 

C.W.N. 

31 M.L.T. 307=A.I.R. 1922 P.C. 315 (P.C.). 

oof of execution is necessary. 

Much technical proof may not be necessary for a 
Hindu will, butthcre must be some evidence to 

.... J 

3 Lah. 242 = A.I.R. 1922 Lah- 213. 

aces not cfleot revooation o. 
will already made. 30 Mad. 869 (P. B.). Foil. 

Sastri. Ogg. C.J. 

The oral revocation of a written 

cd will, that revocation amounting m itself to 


HINDU LAW -Will— Salt on. 

nuncupative will, needs to be proved by the moat 
unexceptionable evidence. {Kumaraswami Sastri, 
Offg. G. J. 'and Curgenven, J.). ALAVANDAB 
GRAMANI V. DANAKOTI AMMAL. 99 I.C. 775=- 

A.I.R. 1927 Had. 383. 

Devised property conveyed to another by donor 

after devise — Devise inoperative. 

A will operates only with respect to the pro- 
perly which remains in the hands of a testator at 
the time of his death. The testator may efiect a 
sale or conveyance of the devised property and 
thus withdraw it wholly or partially from the 
operation of the devise by vesting the property in 
another. In short, if a testator after devising an 
estate sells or conveys it in whole or in part tor. 
third person the devise is rendered inoperative and 
the devisee can have no claim to iho property sold 
or to the proceeds thereof. A devise is also as a 
general rule deemed to have been revoked or 
adeemed if the property is converted during tho 
testator’s lifetime either by operation of law or by 
an order of a Court of competent jurisdiction. 
(Gokaran Nath Misra, J.). Krishna KdmariDbbi 
u. rajendra Bahadur Sinha. i04 I.C. 189= 

2 Lnok. 43 = 13 O.L.J. 846=6 O.W.N. 1190= 

A.I.R. 1927 Oiidh 240. 

There is no legal bar to the variation by 

means of an unregistered will of the terms even of a 
registered will ; because a will executed by a Hindu 
is not compulsorily registrable under the law. 
(Bupchand Bilaram, A.J.C.). Shambai v. GOVAR- 
DHAN. 78 I.C. 249=19 S L R. 220= 

A.I.R. 1929 Sind 199. 

—Will— Setting aside. 

I Where a person is Impugning a Will on the 
ground that It was obtained by the exercise of 
undue influence, excessive persuasion or moral 
coercion, it lies upon him to establish that. 
i Hasan and Baza, JJ.). BALDEO SlNGH t>. MTV 
Gi'LAB. 92 I.C 237 = 13 O.L.J. 293r 

—Will- Suit on. 

— Suit by legatee against executor de son tott tn 
possession of sufficient assets — Personal representa- 
tives when necessary parlies. 

The rule that an executor de son tort could not 
be sued by a legatee, in the absence of the legal' 
personal representative, applies only where there 
is any legal representative. At any rate when &• 
representative of the deceased or a person in posse^ 
sion of the estate is proved to have received 
enough to pay all demands against the estate 

full, no such rule oan apply. 

Per Kumaraswami Sastn, J .—When the same 
heirs are brought on record in a suit covering both 
the personal properties of the widow and the 
properties in which she has a limited estate, the 
legal representatives should be said to be on record 
as her own legal representatives. It seems that m 
order to apply the doctrine that a person claiming 
under colour of a hostile title cannot be made 
executor of bis own wrong, a claim must be made 
bona fide. {Schwabe, C.J., Crutts-Trotier and 
Kumaiaswami Sastri, JJ.). Z^MlNDAB OF BhaD- 
RACHALAM y. VENKATADRI. 70 LC. 689- 

46 Mad. 190=16 M.L.W 369=1522 M.W N 632- 
31 221=A.rRj,1922 Had. ^ 

-Probate is not necessary unless executor is^ 


to prove his right in Court as plainliff. 

Per Macleod, C.J -There is 
executor or executrix under a ,j.ooeed- 

of Justice ani 
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HINDU LAW— Will— TeBtamentapy capacity. 

when it is neoeseary in snob proceedings for the 
plaintiff to prove his title under the will to the 
reliefs he olaiDQB that the Court will insist upon 
probate or letters of administration being granted 
before the plaintiff can take advantage of the decree. 
{Ifacleod, C,J. and Shah, J.). Shankar Daji v, 

DATTATRATA VINAYAK. 68I.C.. 2M=: 

45 Bom. 1186-23 Bom. L R. 314= 
A. I. R. 1921 Bom. 383. 

—Will— Testamentary Capacity. 

J^idowhasno right to make vyill of movable 

and immovable property inherited from her husband. 

She cannot, however, dispose of the corpus of 
snob property by will. So long as she remains 
in enjoyment of the estate she may spend, or ao* 
oumuiate, or otherwise dispose of the income that 
accrues therefrom os she chooses. If, at her death, 
or when her widow’s estate is otherwise determined, 
it appears that she had not already disposed of the 
income current or accumulated which she was 
entitled to enjoy while she was alive, such income 
“ will follow the estate from which it arose," and 
will pass to the heirs of her husband. 41 All. 360 
and 10 Bom. 478, Dies, from ; 17 Bom. 690 ; 
31 Cal. 214; 28 Mad. 453 and 8 Mad. 290, Ref. 
(Page, /.). Sarat (Jhandba v. Charusila Dasi. 

112 I. C. 308=85 Cal 918=A 1 R. 1928 Gal. 794. 
——Will by member of joint family does n6t 
operate upon joint family property but bissepirate 
property only. Lai, C.J. and Le Bossignol, 

/.). Parma Nand t>. Shiv charandas- 

5^ I G. 256=2 Lah. 69 = 3 L.L.J. 82= 
21 P.L.R 192t = A I.R. 1921 Lab. 147. 
— Will— Teetamentary guardian. 

—The only adult CO parcener of a Mitaksfaara 
family consisting of himself and his minor co* 
parceners is not competent to appoint a testameu* 
taty guardian to the oo parcenary properties of the 
minor co-pHtcenexs. 41 Mad. '561 (F. B.), JPoll. 
(Kumarastaami Sastri and Curgenven, JJ.). BamA* 
8WAMI PILLAI V. KA91NATHA lYBB. 

108 1.0. 929=1927 H.W.K. 336= 
A.I.R. 1928 Had 2^6. 
- — ——Where the property is a Hindu joint family 
property the father is not competent to appoint by 
yill a gnardiao of the property of his minor son 
to take effect after the death of the testator. [Krish- 
turn, /.). K. SUBBARAYOna V. K. SUBBAHNA. 

8B 10. 487= 1923 Mad. 371=4? M.L.J. 763. 

—Will— Testamentary power. 

— : Teaiamentwry power is subject to right of tee- 

(ator's toidoio to maintenance. 

. The light of a Hindu to make a Will ie subject 
to his makina an adequate provision for the main* 
tenanoe of bis widow. He oannot so dispose of his 
property as te free it from her claim of mainte* 
nance. Hence where testator bequoaths bis residen- 
tial house to some of his sous and also declares in 
his will that his widow la to retain possession of 
all the property of the testator during her lifetime 
the widow has an ioUrestin the house for her life- 
time. Weather^ali v. Thornburgh. 8 Ch. D. 261 ; 
24 Cal. 44 ; 26 Bom. 919, Ref. {Rupehand Bilaram, 
A. 0.). DBVIBAI V. Dayabhoy Motilal. 

69 I.G. 164=A.I.R. 1926 Sind 42. 
—Will -Unborn child 

— — Bequest made not sueeeesive but alternate to 
that an favour of an unborn person is nof void. 

V Althongh a bequest in favour of an unborn person, 
and all those that are to follow snob bequeet are 
▼old, yet where a bequest isintended-to hS not iuo* 
oeBsive but only^alteinate^ tq tbabim,iav 9 ai-ofaii 
onhom ^son Li ease the unborn peiaod does not 

D, D. VoL. HI— 103 dt 104 


, HINDU LAW— WUI— Validity of bogneat. 

exist when the previous intesest is exhausted, the 
bequest is not void. 9 Beng L.R. 877 (P C.), Dist.; 
16 Bom. 492 and 15 Cal 409, Bel. on. (SiUaiman 
and Kendall, JJ.). DabshaN SinGH v. WALI 
KHAN. 116 l.C. 30= 1929 A.L J. 274= 

A.l.R. 1929 All. 102. 

A rule of succession in favour ofunbornper- 
sons cannot be created. 

Where a testator made a gift of bis self-acquired 
property in moieties to his sons without power of 
transfer and upon the son’s death life- interest was 
created in favour of sons’ sons who were alive at 
the time of making the bequest and upon the oon- 
elusion of the life-estates other life-estates were 
to arise in favour of grandsons who were not in 
existenoe. 

Held, that those provisions of will which purport 
to create a role of succession in favour of unborn 
persons were void, and the provisions creating a 
rule of succession in favour of bom persona were 
good. (Stuart, C.J, and Rasa, J.), DUBI PbaRAD 
V. Krishna Kdnwar. 104 I. C. 847= 

4 O W.N. 1041= A.I R. 1928 Oadh26. 
—Will— Validity of bequest. ; 

— • wm by father of ancestral properly who adopts 
a son not valid. 

On the ordinary principles of Hindu Law and 
the nature of a joint oo- parcenary, an adopted 
son’s interest begins from the date of his adoption, 
and as a will though made by that adoptive father 
previously, can only take effect from the death of 
the testator, the disposition of ancestral pro- 
perty made by the wilt, even with the consent 
of the adopted son himself, is not valid A.l B. 
1927 F.O. 189 and A.I.R. 1926 Bom. 378. Bel. on; 
40 Bom. 668, Bxpl. (iJadgavkar, J.), SHBOBAU 
PAMDUBANQ V. Bamrbisama Sheobau. 

81 Bom. L.R. 1246= A.I.R. 1930 Bom. 68. 

‘Absolute estate givenr^Restraint on altsnafion, 

is bad. 

If on a true oonstruotion of a deed of tianslet 
an absolute interest la transferred by it the .cove- 
nant in restraint of alienation . if fanjr would be 
I void. This is enacted by 8. 10 of the Tianefer of 
Property Act and the pHnoiple Underlying it has 
been applied to Hindus. 6 Oal. 436 ' (P. 0.) ; 
24 Oal. 834 (P.O.); 24 Ual. 406 and 88 Mad. 867, 
Ref. (Venkatasubba Bao, J ). MBS. M. H. n'OBtJZ 
t). NAGIAH Naidu. 114 I.G. 837=29 M.L.W. 

A.I.R. 1929 Had 64 = 68 M.L.J. 68S. 
——Will of oo-paroenet of re-united family oah- 
not operate as will— Such will, if acted upon, binds 
oo-parceners as a family arrangement. 85 All 837 
(P.O.) and A. 1. B. 1926 P. G. 54, Foil.. (Jaakson, 
A.J.O.). KB16BNAFPA V. KASHINATH. 

116 l.C. 677=A.I.R. 1929 Nag. 364. 

-It is doubtful whether mere right, to mainte-* 
nanoe pan be given by a will. (Afocnair, A J.O,). 
OOPAL V. BAJBANG. 1171.0. 886= 

A.I.E. 1928 Nag. 67. 

Bequest of ancestral pro^rty not being ulegoi 

or against puMio policy is hot void ab iidtio &u< 
only voidable. 

The bar to the disposition of anoestral property 
j by will under Hindu Law is not based on public 
policy and cannot be said to be a part of the 
general law of the country, of whioh Ignorahoe 
cannot be excused. The question is one of private 
rights under the personal law of the parties 
concerned. The bequest .of anoestral property 
therefore mot being illegal, i8> not void a6 
butottly.voldable. iU OHwr’i'SettJewoirf, IQh.JUOlt 
^sare'l. JNdrriOya .SiUlbmmti, . H iCh, 266 
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HINDU L&W — Will — Validity of bequest. 

WrighU 2 Oh. 288 and Re Nash, 2 Oh. 450, Dist.; 
40 Mad. 1122; 43 Mad. 824 and A.I.K. 1926 Bom. 
378, Bef. (Addison afui Bhide, JJ.), KiSHAN 
OHAND V. NARINJANDAS. 113 I. c. 298= 

10 Lah. 389=30 P.L.R. 362=A.I.R. 1928 Lah. 967. 

A Hindu son, if ho is a co-parcener with his 


HINDU LAW— Will^Veated interest. 


father, acquires by birth a right in the joint family 
property and the father cannot, by will, exclude 
him from the right of survivorship, (ffarrison and 
Dalip Singh, JJ.). Taba SINQH v. Ram Saban. 

110 I.C. 18=A.I.R. 1928 Lah. 499. 

Father cannot make a will in respect of 


joint family property when there are other co 
parceners. (Suleiman and Bafisrji, JJ.), MONNI 
LALu. MT. PHULA. 103 I.C. 322= 

25 A.L.J. 772= A. I. R. 1927 All. 679. 
■Bequest to taka cdeot at the expiry of a life- 


estate— Bequest is not invalid if donees would bo 
in being before expiry of life-eatate, (Devaioss, J.). 
S.R. Swaminadha AIYAB V-SWAMINATRA AIYAR. 
99 I.C. 772=88 U.L.T. 32=A.I.R. 1927 Had. 4 j8. 

Any conditions imposed by the testator as 

to the mode in which the estate which had become 
the absolute property of the legatee should devolve 
on the legatee dying intestate is repugnant to the 
grant and as such void according to Hindu Law. 
{Bupchand Bilaram and Lobo, A.J.Cs.). NANDI- 
RAM TAHILRAM v. Motiram Pessdm LAL. 

103 I.C. 849=A.I.R. 1927 Sind 234. 

-Will by a member of his interest is invalid, but 

such an invalid Will can operate as family arrange- 
meni if consented to by all members. 

A Will by a member of a joint Hindu family of 
his interest is not a valid devise as a co-parcener’s 

power of alienation is founded on his right to par- 
tition. That right dies with him, and the title of 
his CO sharers by survivorship vesting in them at 
the moment of hia death, there remains nothing 
upon which the Will can-operate. 8 M. H. 0. R. 6, 
m. on.\ 5 Bom. 48, Ref. But a Will which does 
not operate as a will at all is good evidence of a 
family arrangement contemporaneously made and 
acted upon by all tho parties. 35 All. 837, Poll. 

B and L, two brothers forming a joint Hindu 
family, executed a joint will whereby they agreed 
that A, wife of B. on the death of B should have 
and on joy for her life an interest in a moiety of the 
joint property equivalent to the interest which the 
widow of a sonless and separated Hindu would have 
in her deceased husband’s estate. 

Beld the Will although invalid as a Will was 
a Kood evidence of a family arrangement by consent 
of both the brothers and that the interest which A 
obtained by the mutual agreement of the brothers 
should continue for her benefit for her life, not- 
withBUnding the birth, if it ehould happen of 
“ male issue ” to L, as a co-sharcr in a Mitakshara 
ioint family without having obtained partition can 
with the consent of all his co-sharers mortgage or 
oharee the share to which he would be entitled on 
a partition of the joint family property ; but the 
consent of all the co-sharers must be obtained ; and 
a father who is a oo-sharer with a minor son can- 

nXl r- 8“ Be”nr‘L“B’'3l (Sir 

SETH L^HMICHAND ^0. ^MT. 

ANANDI. j ^ j j ,05,^ 

28 Bom. li.K. 910=43 C.L.J. 818= 

1926 M.W.N. 829=3 

A.I.R. 1926 P.O. 84=91 H.L.J. 82 (B.U.j. 


■Will of ancestral property is incompetent. 


A member of an undivided family cannot make a 
bequest of ancestral property. His interest in such 
property ceases at his death. As any will by him 
takes efiect as from the date of his death, any 
attempt to deal by will with ancestral property even 
the undivided share belonging at that time to the 
testator, must be incompetent, (Macleod, C.J. and 
Coyajee, J.). Jamnad vs u. Gordhandas. 

93 I.C. 181=28 Bom. L.R. 532= 
A.I.R. 1926 Bom. 463. 
■ — —Father and son — Will by father of whole 
ancestral property is invalid although son con- 
sents — It would be difiorent if effect is given to the 
disposition during father’s lifetime. (Macleod, C.J. 
and Coyajee, J.). Bhikabhai v. POBSHOTTAM. 

96 I.C. 421 = 30 Bom. 358 = 28 Bom L R. 693= 

A.I.R. 1626 Bora. 378. 
— 'Obiter.— A. father in a joint Hindu family can 
with the consent of all the other co-parceners be- 
queath a portion of his ancestral property to his 
daughter provided tho portion is reasonable in 
extent. 40 5Iad. 1122, Ref. (Phillips, J.). TRAYAM- 
MAL V. PERUMAL CflETTY. 01 I. C. 914 = 

A.I.R. 1926 Had. 284 = 43 H.L.J. 734. 

Will providing for wife’s maintenance and a 

share to several heirs and an endowment to tem- 
ple is not against notions of Hindus, It does not 
disinherit the natural, heirs and there is nothing un- 
usual about it. A.J.C ), Bayav Bhau- 

RAO. 78 I.C. 86S=A.I.R. 1924 Nag. 373. 

A bequest made by a person to relatives 

would be wife wh> is in existence at the time of 
the testator's death is valid, notwithstanding the 
pcovisioQB of 8. 99 of the Indian Succession 
Aot. 18 0. L. J, 85, Foil. (Batten, Offg. J. C.). Mt. 
Ramdulabi V. Bishweshwar Dayal. 

69 I.C 876=18 N.L.R. 143=A.I.R. 1923 Nag. 109. 

Deed altering sttccesswn is void. 

Where a deed reoited that from the day of its 
execution the executant Ram Dat would cease to 
have any connection with his son Karam Chand 
and that after the death of Ram Dat and his wife 
Karam Chand would have no rights as a son and 
the other sons would perform the funeral oere* 
monies, 

Held, while it contains no mention of a gift of 
the property being made to any person, it purports 
to alter the rule of Hindu Law regarding succes- 
sion. Such an attempt to alter the mode of succes- 
sion is void. (Broadway and Martineau, JJ.). 
MADAN LAIj V. LABHU RAM. 67 I.C. 431 = 

A.I.R. 1922 Lah. 421. 

Sections 10 and 11 of Transfer of Property 

Aothave no application to wills; they apply only to 
transfers inter vivos. Where a will is made by 
husband in favour of one or more wives with a 
condition that any one of the co-widows will not 
transfer her share without the consent of others, the 
gift by one if made without tiie consent of others 
is invalid. (Lyle, A.J.C.). Mt. MAKHANA r. 
BINDESHBI PRASAD. 65 I.C. 437=8 0. L. J. 856= 

A.I.R. 1922 Oadh 168. 

A will of joint fami ly properties by a Hindu 

oo-parcener in favour of his wife is invalid under 

Hindu Law as on his death the property 
the other oo-parcenets by survivorship. (WaUts, 

CJ. and Kri^hnan. J.). 8M= 

EAMAMMA. 

—Will— Vested interest. , au « 

Legatee to get property after death of testa- 
tor and his wife— Legatee and hia heirs have 
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^HIHDU law— W ill— Yeated interest. 

’■vested interest after testator's death and are en- 
'titled to redeem the mortgage by testator under 
'S 91 01. (a) or<(6) or Tranefet of Property Act. 
33 All. 568 and 88 Cal. 463 {P.C.), Appr .\ 30 All. 497; 
56 Mad. 426; A.I.R. 1921 Mad. 272 and A T.R. 1925 
Mad 1219. Dist. {Kolhathar, AJ.C.). MahaDEO 
KUNBI w. BABYA. 112 I.G. 248= 

11 N.L.J. 162= A.I.R. 1929 Nag. 27. 

^Vhere the important clause in the will ran 

thus; “These the testator’s daughters have no 
power to make sale, gift, mortgage, etc. After these, 
their issues shall use and enjoy them from son to 
■ grandson and soon in succession so long as the 
sun and the moon may last.’ 

Held, that a son of a davighter does not geta 
vested estate immediately on his birth, but after 
the death of the mother, i. e., afterthe termination 
-of the preceding life*estat6. {Coutls-TrotteTy C. J . 
and Ratwsnni, /)• PEEIYanayaki AMMAL v. 
BATNAYELU MODALIAR. 83 I.C. 23= 

20 M.L.W. 449=1924 M, W. N. 518 = 
A.I.R. 1925 Mad. 61=47 M.L.J. 810. 


HINDU TEMPLE. 

HINDU LAW— RELIGIOUS ENDOWilENT. 

:HlNDa WIDOWS RE MARRIAGE ACT (XY of 
1856). 

— Applloability. 

Re-marriage of widow under etistotnary law — 

Forfeiture^ 

Where parties were governed by customary law 
•in the Punjab and the widow re-married by way 
of Karewa, 

Beld, that Act XV of 1856 did not apply so as to 
•save a forfeiture of the widow’s tight of inheri- 
-tance. (JaiLal,!.). Mt. PABJI v. Manota. 

12 L.L.J. 196. 

—Custom in Punjab. 

The Act does not override the ouetom pre- 

'Tailing in Punjab as regards non-forfoiture of 
vridow’s rights over her deceased husband’s pro- 
perty by virtue of S. 7 of Act IV of 1872 tPunjob 
•Laws Act). {Kennedy, J. C. and Raymond, A.J.G,). 
'€ANT Singh v. Rari bat. 76 I.C. 408= 

17 S.L.R. 206= A.I.R. 1924 Sind 17. 
— Gnstomof re-marrlage. 

AppIicaMWff/. 

The provisions of the Hindu Be-marrioge Act, 
1665| are inapplicable in the case of a widow who 
'is perniitted by the custom of her caste to re-mairy 
and Buoh a widow ’does not by re-marrying forfeit 
'the property inherited by her from her deceased 
•^husband. (Hasan, <7.). Gajadhabo. Suehdei. 

121’1.0. 899=7 O.V.N. 206. 

— SuooeBslon to son. 

-Re-married widow can succeed to her son, 
■{Woodroffe and Qhose, JJ.), HAB KiSHOBB SEAL v. 
'THAEUBDHAN BHAISHNAB. 701.0 . 479= 

, 7al.C. 1048=26 0. V.K. 928= 

^ 39G.L.J. 88=A.I.R. 1922 0al. 140. 

— S. 2— Applicability. 

■Forfeiture enaoted by 6. 2 applies even to oom- 
■munities in which re-marriage is by custom per- 
missible. 22 Bom. 821 ; 1 Mad. 226; 26 Mad. 148 ; 
19 Oal. 289 and 22 Oal. 589, Rel, on; 41 Mad. 1078 ; 
11 All. aSO : 81 All. 161 ; 32 All. 489 and A.I.R. 1927 
All. 523, Disf. {Pandalai, J,), Oajapatbi Naidu v. 

- JBEVAMMAL. 80 H.L.W. 838= 

'A.I.R. 1929 Had. 765=67 M.L.J. 263. 
'■Section' 2 not only applies to widows who 
'Oould not, re-marry before the passing of Aot,, but 
to tl^oae who were not Bo pceolnded Irom^te-' 
either by law or by cnBtoxa, (0« C. 


HINDU WIDOWS RE MARRIAGE ACT (1356), 
S. 2— Gift by father in lav. 


and Panton, JJ.). SANTALA BEWA v. BADASWABI 
i DASI. 75 I.C. 11 = 27 C.W.N. 669=50 Oal. 727= 

A.I.R. 1924 Cal. 98. 
Both uudet the Hindu Law and by the enact- 
ment of 1857 a Hindu Avidow loses her estate OQ 
re-marriage. It may bo that certain classes of 
Hindus recognise widow re-marriage either by cus- 
tom or as a tenet of their sect but even where this 
is so it would be necessary to establish affirmative- 
ly that this recognition carries with it the right to 
retain the deceased husband's estate, for to do so 
is against both the general rule of the Hindu Law 
j and against the provisions of the statute. {Coutts 
\ and Adami, JJ.). SURAJ JOTB KUER ATTAR 
I KuaiARl. 67I.C. 550= 1922 P H.G.C. 235= 

i 3 P.LT. 551 = 1 Pat. 706= A.I.R. 1922 Pat, 378. 
— S. 2— Custom. 

If a Hindu widow is allowed to ra-marty by 
the custom of her caste, there is no need for re- 
course to the Act for the validity of her marriage 
and therefore there is no forfeiture under that Act 
of her right to maintenance if she re-marries. Oa 
the other hand, if bet re-marriage is not permitted 
by the custom of her caste and is only valid under 
the Act, there would be a forfeiture of her right to 
maintenance. 31 All. 161, Rel. on, (Bukerji and 
Rennet, JJ.). Bal Ebishna Shabma v. Paij 
Singh. A.I R. 1930 All. 593 

A custom permitting a widow to retain her 

first husband's property after re-marriage oannot 
prevail to violate the express statutory enactment 
to the contrary in S. 2. Any oustom repugnant to 
the enactment will be held to have been swept 
away thereby. 22 Bom 3*21 (F. B.), Ref, (Pandalai, 
J,). GAJAPATHI NATDU V. Jebvammal. 

30 H.L.W. 338= A.I.R. 1929 Mad. 763= 

97 H L.J. 253. 


'Hindu widows Ro-marnage Act is inapplica- 
ble in the case of a widow who is permitted by-the 
custom of her oaste to le-marry and she does not 
forfeit the property inherited by her from her first 
husband. 31 All. 161; 32 All. 489; A.I.R. 19-21 
Oudh 233, Itel, on. (Ram and Natuivutly, JJ,). 
Bam Lall v. Mt. Jawala. 109 I.G. 791= 

8 Luck. 610=6 O.W.N. 4S4=A.I.R, 1928 Oudh 338. 

' ■ 'Re'marriage allowed by ousfom — Widow do$s 
not forfeit her rights in husband's proporty, 

A Hindu widow of the Murao caste does not for- 
feit her right to her deoeased husband’s property 
by re- marriage. The re marriage among Muraos is 
lecogalsed by the oustom of the brotherhood and 
does not depend upon any statute for its validity. 
Act XV of 1856 is inapplicable to the case of a 
widow who is permitted by the oustom of her oaate 
to re-marry and she does not forfeit the property 
inherited by her from her former husband. 31 All. 
161 and A.I.R. 1921 Oudh 130, Poll. {Daniels^ J,C. 
and Dalai, A.J.O.). Bhaowan Din v. Mt. In- 
DRANI. 63 1 C. 117 = 24 0.0. 297= 

8 0.L.J. S63=A I.R. 1921 Oudh 233 
-Custom allowing re marriage— Custom allow- 
ing retaining of property inherited from first hus- 
band or his descendants— Section 2 does not apply 
(Xanhaiya Lai, A.J.C.). Narpbt v, MT, JANA^' 
81 1.O. 303—24 O.C. 11= A.I.R, 1921 Oudh 130 
—S. 2— Gift by father- inHaw 

-A gift of immovable property by a father-in- 

law to a widowed daughter In-law In the abBenoo 
of wotdB of limitation in the gift deed enuteaiot 
her lifetime notwithstanding re marriage. Buoh 
•'ft’ gilt 1b not one of tho modes by which rights 
interests are asqalced by a widoW under. 8, 
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HINDU WIDOWS RE-M&RRI&GE ACT (1856), 

S. 2— Be-marriage under old law. 

(Spencer, Offg. C.J. and Kumaraswami Saslri, J,). 
BESHA SASTRULU tJ. KOVI VENKAMMA. 

84 I.C. 148^19 M.L.W. 510 = 34 H.L.T. 168= 
1924 H. W. N. 456=A I.R. 1924 Uad. 600= 

47 H.L.J. 1. 

— S. 2— Be marriage under old law. 

A Hindu widow who is permitted to re- 
marry prior to 1856 does not forfeit all her rights 
and interests in her deceased husband’s property 
under 8. 2 31 All. 161, Foil. (Dalai and PuUan, 
JJ.). MANQAT V. BHARTO. 100 1.0.734= 

49 111.203=25 A.L J. 151 = 
A.l.R. 1927 All. 323. 

— B. 2-'Be-marrlage with Muhammadan 
Embracing Islam and marrying Muhamma- 
dan after widowhood — Right to property bequeath- 
ed by Hindu sister or loft by a sister converted 
to Islam and married to Muhammadan after widow- 
hood is not affected. (Kumaraswami Sastri, J.). 
GANSHAMDOS9 NABAYANDOSS v. SARASWATHI 
BAi 87 I.C. 621=21 M. L W 415 = 

1925 M.W.N. 285 = A.I.R. 1923 Mad. 861. 

2 Rights accruing after re-marrlage. 

- j\ Hindu widow is entitled, notwithstanding 
le-marriage, to any right or interest which had not 
vested in her at the time of re-marriage . 11 W. R. 

82 Foil. She can even after re-marriage inherit 
the property of her son by first marriage when the 
son died after re-marriage. (Das and Boss, JJ.). 

mt Patti v. Nibdran gope. 74 I.C. 815— 

4 P.L.T. 630 = 1 Pat. L R. 390= 

A I.R. 1924 Pat. 233. 

— 8. 2— Succession to daughter. 

A Hindu widow can after her re-marnage 

succeed to the estate of her daughter by her former 
husband where the daughter dies after her re^ 

marriage. 29 Bom. 91. Foil. (Macleod, C. J. and 
Shah, J.). Bhiku Krishna Badhadb v Jeshav 

bUadk. 80 l.C. 

—S. 2— Succession to relations. 

A re-married Hindu widow is not entitled to 

inherit as a qotraja sapinda to the relations of her 
first husband, and her husband s ® 

^referential heir to her. 29 Bom. 91 (F.B.), 

^Macleod, C.J. and Shah, J.). .J®*®' 

govaN V. BAI BHIKHI.63 I.C. 947 = 45 Bom. 1^47- 
23 Bom. L R. 353= A.l.R* 1921 Bom. 37. 

—a. 6— Proof of re marriage. , 

To prove the te-mattiage of a widow 

the same mligious rites and ceremonies that are 
necessary to constitute her first 

should be shown to have been observed m her re 
“^e?6 therefore a Hindu widow had been 

validly married in the Brahma form of marriage 

but the observance of the aforesaid 

monies in her re-mamage was not establibhcd. 

Seld that re-marriage according to thp partiou- 

lar form bad not been proved. (Srxvasiava and 
7J 1 ram Pbarby u. mt. Kailaaha 
Pullan, JJ.). 753= A.I R. 1930 Oudh 426. 

g 7 — Consent of mother-ln law. 

other systems of law does 
no? “test a mothcr-in law with the power to g^ve 

tnidt dtts’-t 

motor io law among persons who are authon^d 
to give their consent ‘o ‘be msH g^^^ 

;Wow“Ts”uoder he1 guardlanihip. (Tsfc Chand and 


HINDU WILLS ACT (1870), S. 3— Will and’ 
codicil. 

Agha Haidar, JJ.). 8ANT Ram v. EMPEROR. 

30 P.L.R. 573= 1929 Cp. 0. 305= 
A.l.R. 1929 Lah. 713. 
HINDU WILLS ACT, (XXI of 1870). 

— Attestation. 

Section 50 of the Succession Act, which is 

made applicable to Hindu Wills, by the Hindu. 
Wills Act, does not require the witnesses to attest 
in the presence of e'lch other. (Fumaraswimi Saairi, 
J.). GANSHAMDOSSNARAYANDOSS V. SARASWATHI 
BAI. 87 I.G. 621 = 21 M L.W. 415= 

1925 M.W.N. 285 = A.l.R. 1925 Had. 861. 
“Executor. 

Position of. 

The Hindu Wills Act makes no distinction- 
between Reality and Personality and the effect of' 
the Hindu Wills Act is to place the executor in 
India on the same footing as an English executor. 
(Das and Ross, JJ.). HON’BLB MAHARAJA 
BAHADUR KESHO PRASAD SlNGH V. MADHO PRA- 
SAD SINQH. 83 I.C 812= 3 Pat 880= 

5 Pat. L.T 513=A I.R. 1924 Pat 721. 
— HoffCBSli will. 

Will by Hindu re property in the moflussil— 

Estate vests in executor on date of death — Non- 
obtaining of probate does not affect his powers. 
(Observations of P.C. in 22 Gal. 788 at 796 treated- 
as obiUr —Calcutta tiew dissented from) (f^outts 
Trotter, C. J., Phillips and Kumaraswami Sastri, 
J.J.). RAMIAH V. Venkatasubbamma. 

94 I.C. 83=49 Mad. 261 = 192b M.W.N. 297= 
A.l.R. 1926 Had. 434=50 H.L.J. 308 (P.B.). 

— S. 1— Hlndn, who U. 

An European does not become a Hindu merely 
because he professes a theoretical allegiance to the 
Hindu faith, or Is an ardent admirer and advowte 
of Hinduism and its practices; but if he resides 
long in India, abdicates his religion by a olear aot 
of renunciation and adopts Hinduism by under- 
going formal oonversion, gives up along with 
Christianity his Christian name and deliberately 
assumes a Hindu name, marries in accordance with 
Hindu religious rites a person who is a Hindu by 
race and religion, and outs himself off from his old 
environment and takes to the Hindu mode of life, 
in such a case it should be concluded that he has 

become a Hindu. (Venkatasuhba Bao, J ). RataNSI 
D. MORABJI U. administrator-general OP 
aFadras 111 I.C. 364=52 Had. 180= 

28 M L.W. 6 1=1928 H W N. 818 = 
A.l.R. 1928 Mad. 1279=59M.L.J. 478. 

— S. 2— Bequest to unborn persons. 

The rule of Hindu,Law, that a bequest can- 
not be made in favour of unborn person^ is not 
abtog.tod by virtue of 3. ^ “f^^ H'ndu Will. Act 
in respect of Wills governed by that Act. (wallu, 
C.J. and Ramesam, 

A.l.R. 1921 Mad. 258 = 40 H.L.J. 354- 

—S. 3— Will and codicil , ^ 

Subsequent revocation of W\M—Cod\cxl cannot 

be deemed to be also revoked. 

Where the testator after making his Will ana 

Codicil, made deeds of gifts in 
daughter in which he expressly referred to both, 
the Will and the Codicil in the earlier part of the 
nassaee yet in the subsequent portion he oancellea- 

Tir tolid WiU” uud not "the Will ond ‘ho- 

‘^“sfeW "it would be contrary to established ptiuoi- 
ple of oonltruotiou if it 1. he’d that the term. 
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anSB&HD mo wife— CWU marriage. 

■“Will” wheo used for the secoud time siguifies 
'what is described immediatelj before by the phrase 
“Will and Oodioil.” It mast be held accordingly 
that this clause in the deed of gift operated to 
Tevoke the Will but not the Codicil. 

The Codicil cannot be deemed an integral com- 
ponent of the Will and the mere fact of the revooa- 
tioQ of the Will cannot operate to reyoka the Codi- 
.oil in view of the provisions of S. 57 of the Succes- 
sion Act. {i£uh€rjee and Ctintinr;. JJ ). SUBEMDRA 
Nats osatterjbb o. Scvadas Mookbrjee. 

69 I.G. 867^33 G.L.J. 1933 Cal. 182. 


EIRE. 

See Contract act, Ch. IX. 

filRE PURCHASE CONTRACTS 


(8 


OONTRiCE— Hire PaROHASE. 
Contract Act, Ss. 78, 178 and 179, 
PENAEi Code, s. 406. 

HOLDER FOR VALUE. 

See NBO. XNST. act, Ss. 9, 15, 17, ETC. 

HOLDER IN DUE COURSE. 

See Neg. Inst. act. 

HOLDINO. 

See (1) landlord and TENANT. 

(2) Lease. 

(3) Occupancy Holding. 

(4) T.P. act, Ss. 106—117. 

HOLIDAYS. 

See Nbg. INST. ACT. 

HOMICIDE. 

See (1) Hindu Law— SUCCESSION. 

(2) MAaoaSOAN LAW— SUCCESSION, 

HONORARY MAQISTRATE. 

See Or. P. CODE, 8. 15. 

HOROSCOPE. 

See (1) Evidence. 

(2) Evidence act, s. 32. 

HOSTILE WITNESS. 

See Evidence act, S. 154. 

HOTCHPOT RULE. 

See Hindu Law— Partition. 

hodse-breakino. 

See Penal code, Sb. 441 and 460. 

house trespass. 

See Penal code. 

fiUNDI. 

See (1) Neg. Inst. Act, 8. 6. 

(2) Promissory Note. 

HUNTER'S STATISTICAL ACCOUNT. 

HUM 87. 

See Penal Code. 

HUSBAND AND WIFE. 

See also (1) Divorce act. 

(2) Restitution op conjugal 
bights. 

Civil marriage. 

Contract in wife’s favour. 

Damages In divorce. 

Dissolation of marriage. 

Hivoroe salt. 

iilabllity for wife's debts. 

PreaamptioQ of marriage. 

Patatlve marriage. 

Bestitatloo of oonjngal rights. 

Validity of marriage. 

— OlvU marriage. 

aBegistrac hetweoa 
*alld and binding. (BhckweU and Am, f/.i: 


HUSBAND AND WIFE— Dissolation of marr<age.~ 

(Peter Philip)- Saldana a v. (annh Gbaob)' 
Saldanha. 32 Bom.L R. 17* 

A.I.R. 1930 Bom. 105. 
—Contract in wife’s favoar. 


—^Busband can sue for specific performance. 

It is a common practice in India that people, 
while paying money from their own pookete, pur- 
chase property for various reasons in the name of 
the members of their families. Suoh transaotions' 
are well known as benami transactions and their ' 
validity has been recognized by the highest Courts 
of Justice. A husband is therefore competent to 
sue for specific performance of a contract of sale in 
favour of his wife, (SAidi Lal^ C. T. and Ag}ia 
Haidar, /.). RaDHA KtSHAN v. SHANKAR DaS; 

100 I.G. 422^9 L.L.J. 199=28 P.L R. 620= 

A.I.R. 1927 Lab. 252. 


—Damages in divorce. 

Principles governing the award of damages. 

discussed. 

The damages in divorce are not puuitive. The 
means of the co-respondent are an irrelevant oonsl- 
deration except in so far as they were of assistance 
to him for seducing the wife. It is not the inten- 
tion that a man should make a profit out of the 
dishonour of his wife. The only question is what 
the petitioner has lost in his wife, whether the co- 
respondent can pay that loss or not is immaterial. 
When damages have been assessed, in the absence 
of an order to the contrary, they must be brought 
into Court and dealt with in pursuance of the 
Judge’s order. They may be ordered to be paid out 
to the petitioner, but this course is the exception 
and not the rule. They may be settled on the wife, 
or on her children, or otherwise dealt with, in the 
disoietion of the Court, on well-established 
principles. (Sc7iaiaf»a, C. 7., Couits-Trotter and 
Pamesam, JJ.). J. R. Freer n. H. A. Johnson. 

78 1. 0. 120=19 M.L.W. 374= 
34 tf.L.T. 163= A.I.R. 1924 Mad. 416 = 

46 H.L.J. 282 (F.B.). 

— Dieaolatlon of marriage. 

Proof of. 

The fact that a second marriage in the Karao 
form during the lifetime of the first husband ia 
recognised as valid amongst a partionlar class of 
people carries with it inevitably the proposition 
that the first marriage can under some oiroom.- 
stanoes be regarded as no longer a valid marriage, 
(Boys, J.). ASLOPo. Emperor. 1930 Or. 0.1137. 
'Burden of proof. 

When a particular relationship such aa marriage 
has been shown to exist between two persona, there 
is a presamptioQ in favoar of its oontlnuanoe, and 
the harden of proving that they do not stand to 
eaoh other in wat relationship lies on the person 
who affirms it. {Shade Lai, O.J. and Agha Haidar, 
J.). GHULAM blOHlUDDINV. XHIZAR HUSSAIN. 

114 I.O. 74=10 Lab. 470=80 P.L.R. 7* 

A.I.B. 1929 Lah. 6. 


——AdotJary— Barden of proof. 

In an application for dissolution of marriage by 
husband on the ground of the wife’s adultery, 
direct evidence will not ordinarily be available 
but there ought to be such clear and cogent evi* 
denoa both as to Inollnation, opportunity and oon- 
dnot 88 to lead to the inevitable Inferenoe that 
the ofienoe has been oommitted. The burden of 
proving mUoonduot of the wife In euoh a oaie la 
heavily upon the husband. The withdrawal of h 
previous charge against the adulterer amouata In 
law to a oondonation of auoh oflenoe if ooionkltteA 
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HDSB&ND and wife — D iirorcd suit. 

prior to that date. {ChoUner, J.). R. M. WATBON 
tj. P. E. WATSON. 94 I.C. 828=43 C.L.J. 37= 

A.l.R. 1926 Cal. 703. 

— Divorce suit. 


164 ^ 


of 


Mental incapacity—Proof of. 

Where a coutract ol marriage is attempted to he 
set aside, it must he proved not only that the 
person attempting to set aside was eccentrio or 
deficient to a certain extent merely in his mental 
capacity, hut that the whole mental being was so 
afieok’d that he was incapable of appreciating not 

necessarily the nature of the act hut its validity. 
{Kennedy, J.C.). G. E. G. R. v. E. M. R. 

79 I.C. 535=A.I.R. 1925 Sind 95. 

Costs — Liability of husband. 

The general principle is that the wife, who is 
charged rightly or wrongly by her husband in 
Divorce Court, is entitled to be given her costs in 
defending that suit. The proper way of doing that 
is to give her taxed costs. {Schwabe. C. J. and 
Ramesam, J.). Rose Chaelotte Pritchard v. 
Walter Edgar Pritchard. 74 I.C 139= 
18 U.L.W. 3S4=A.I.R. 1924 Had. 150 = 

45 U.L.J. 327. 

Burden of proof. 

In divorce oases the petitioner must be sworn 
and he must prove his case because amongst other 
things tho Judge has to satisfy himself whether 
there is any collusion between the parties and he 
has further to satisfy himself as to the complete 
honesty and truth of tho petition. {Mears, C. J., 
Walsh and Qokul Prasad, JJ.). WILLIAM FITZ- 
ROY HOWARD V. Doris Mat Howard. 

69 I G. 509 = 44 All. 726 = 20 A.L.J. 853= 

4 L. R. A. Civ. 1= A.l.R. 1923 All. 43 (F.B.). 

Divorce — Jurisdiction — Indian Courts have 

no jurisdiction to dissolve marriage of uon-domi* 
oiled parties but can decree judicial separation. 
{Macleod. C. J , Marten and Crump, JJ.). ALFRED 
Wilkinson v. Grace Wilkinson. 77 I.C. 654= 

25 Bom. L.R. 945 = 47 Bom. 843= 
A. I. R. 1923 Bom. 321 (F.B ). 

■ ‘Adu I (ery — Proo f. 

Per Macko'd, C. J.— The mere fact that two peo- 
ple of opposite sexes are together under the same 
roof is not sufficient to establish adultery. From the 
reports of Divorce cases, it has always been consi- 
dered that there must be some evidence that they 
ocoupied the same room. [Macleod, C.J., Marten and 
Crump, JJ.). ALFRED WILKINSON v. GRACE Wlli- 
KINSON. 77 I C. 654 = 25 Bom. L.R. 945 = 

47 Bom. 843= A.l.R. 1923 Bom. 321 (P.B,). 
Proof of a:fs of adultery. 

It is an absolutely fixed rule of practice in the 
Divorce Courts in England that the evidence 
of the husband or the wife alone is never accepted 
without some corroboration cither by a witness 
or at least bv strong surrounding circumstances. 
{Schwabe, C, J., Coutts-Trolter and Ramesam, JJ.). 
ARULANANDAN U, APUL Prakas.am. 

72 I.C. 134=i7 M L.W. 235 = 32 M.L.T. 245= 
A I R. 1923 Mad. 373 = 44 M.L.J. 385. 
Proof of adultery in contested cases— Corrobo- 
ration. 

Id dlvorc^> io accordance with tho rules oi 
practice prevailing in the Divorce Courts in 
England, the evidence of ouo witness is not 
sufficient to CFtablish adultery in contested oases 
whore the evidence is absolutely uncoproborabod. 
A particular act of adultery can bo eetablished by 
uncorroborated evidence of one witness, provided 
there is evidence of a similar oharaotor in regard 

to other oCenoes which can be and are treated as 


HUSBAND AND WIFE — Presmnptloa 
marriage. 

corroboration. [Hears, C.J. and Banerji, J.). W. A. 
COLLARD V. marie AQNES OOLLABD, 

69 I.C. 579=44 All. 234=20 A. L. J. 82= 

A. I. R. 1922 All. 7. 

— Liability for wife’s debts. 

Ordinarily husband is not liable for any 

debts incurred by his wife merely by the virtue 
of relationship of husband and wife, but if wife 
is managing the household of husband, then she is. 
to that extent his agent and binds him for any 
liability incurred by her in managing the house- 
hold. If, however, articlesof necessity are supplied^ 
to wife, then to that extent husband is liable 
because of bis legal duty to maintain his wife, and 
the consequent implied agency of the wife to 
pledge the credit of her husband, If the husband 
and wife are living separately by mutual consent 
and the wife has no other means of subsistence 
even then the husband can claim to be absolved' 
from liability by proving inter alia that under the 
terms of the separation he had agreed to make her- 
an allowance and that such allowance has been 
paid by him, otherwise his normal liability to- 
maintain his wife continues. [JaiLal, J.). KANSHI 
Ram V. B. NiSBETT SHEDMAN. 116 I.C. 618= 

A.l.R. 1629 Lah. 18. 

— PreBuroption of marriage. 

■ ■ Straits Settlements — Chinese domiciled in— 

T'sip or secondary wife of — Proof of — Presumption 
of, from recognition of son. 

Held, on Ihe evidence that P was not a t'sip or- 
lawful secondary wife of the settlor and that the- 
association between them was merely of a tem- 
porary or casual character. The mere fact of recogni- 
tion of a person as a son cannot raise any presump- 
tion of marriage between the parents. According, 
to Chinese custom a t’sip cannot bo put away who- 
has borne a son and in the Straits Settlomenta 
there is no divorce provided for by the laws of the- 
Chinese. According to tho law operative in the 
Straits Settlements the son of a t'eip or secondary 
wife will bo legitimate being a son by a lawful- 
wife. Tho Chinese custom of legitimation of & 
natural son by subsequent recognition is not part 
of the law operative in the Straits Settlements. 
Legitimation of a child, whose parents are not hus- 
band and wile, is unknown and repugnant to the 
common law of England, and no hardship (much.- 
less injustice or oppression) need result from a 
refusal to admit a modification in this respect of 
the English Law in its application to Chinese. 
[Lord Russell of Killowcn.) KHOO HOOI LEONQ v. 
KHOO CHONG YEOK. 124 I C. 884= 

1930 A.C. 346=59 M.L J. 256 (P.C.). 

A Mahomedan lady lived continuously witla 

another man and bad children who were treated 
by her, her relatives and friends as issues of that 
man. The latter had .absolute power of disposal over 
her money. The incomes both of the man and the 
woman were jointly assessed with taxes by the 

municipality. , 

Held, that the reasonable conolusion was 

that the woman was married to the man. 
A I.R 1916P.C. 27, Rel. on. {Stuart, C.J. and WaB\r 
Hasan, J.). ABDUL HAKIM KHAN C. SAADAT ALI 
KHAN. 119 I. C. 596= A. I. R. 1929 Oudh 126. 

Habit and repute create prcsumptu>n of legal 

marriage— But presumption may be displaced op 
vroof that legal marriage was imiyossible. 

The law presumes in favour of marriage ano 
against concubinage, when a man and woman have 
oo-babited continuously for a number of years, an* 
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HUSBAND AND WIPE— PntatiYe marriage. 

thig presumption of law can be repelled .onlj by 
strong, distinct and oonoluBive OTidence. The 
mere faot that the direot eTldenoe of the marriage 
which took place many years ap is unsatisfactory, 
oannot displace this presumption. But martiage 
ie not constituted, but evidenced by habit and ^ 
repute. {Campbell v. Campbell, 1 H.O. (So.) IJ'2). 
Though the presumption, in cases of co-habitation, 
is in favour of marriage, it is otherwise if the con* 
neotion is known to have been in its origin illicit. 

A oonneotion. however, commencing in adultery 
may, on ceasing to be adulterous, become matrimo- 
nial and may be evidenced by habit and repute, 
the parties being at liberty to intei-xnarry. The fact 
that the parties lived together continuously for 
many years may be regarded as evidence of a mar- 
riage having taken place, provided a marriage be- 
tween them was legally possible. 

Tbs consent of the first husband is necessary to 
the validity of the second martiage by a married 
woman, 8 Mad. 4^0, Disi. [Lealie Jones and Broad- 
way, JJ.). INDAR SINQH V. THASAR SlNGH- 

63 I.C. 387«2 Lah. 207=3 L L.3. 317= 
94 F.L.R. 1921=A.I.R. 1921 Lah. 20. 

—Putative marriage. 

— ■^Wife-Rights of. 

Oases of the instance of the so-called wife on her 
rights although are more rare, oases of the asser- 
tion of the legitimacy of children bom of the mar- 
riage subsequently declared null are numerous in 
every system, accepting the doctrine of putative 
martiage. It is wrong to say that a marriage 
which is null cannot be a putative marriage, It is 
just when a marriage is declared null that the 
doctrine of putative marriage becomes necessary. 
It is true that all civil rights appendcnt to real 
marriage are not produced by a putative marriage. 
But those rights wbioh are consistent with a real 
marriage not existing do subsist. Alimony is 
such a right. The duty of a husband to support 
bis wife is quite apart from his duty to oo-babit 
with her. Therefore, a wife in a putative marriage 
when the marriage is found null is entitled to ali- 
mony. (7«cottnf Dunedin.) EUGENE BERTH!- 
AUME V. Dame anne-marie Toonnb Dartons. 

122 I. C. 312=21 M. L. W. 106= 
A. I. R. 1930 P. 0. 31 (P.C ). 
— Restitution of conjugal rights— 

——The question of restitution of conjugal rights 
oaninot be referred to arbitration as that miatter 
must be decided by the Court itself. S7 P.R. 1895, 
Foil. {Addison,, J.) Maeka V. Sabdar. 

116 1. 0.218=30 Pat. L.R- .122^11 L L.J. 89= 
^ , , A.I.R. 1929 Lah. 394. 

— Bestiintlon of conjugal ' rights— Coveting of 
wife's property, ■ • 

’ " Grounds for refusal. n. 'n.. - 

If ft husband's real objedt in suing for restitu- 
tion of conjugal rights is to covet his wife’s pro- 
perty,’ a Court of Justice will not encourage a 
ooVetouB husband by subjecting hie wile’s person 
to his full and absolute control aUd forcing her to 
^underhis domain bo>th physically and mentally. 
AWy repiehen'sible' obnduot on the husband's part 
if properly prUved afiotdh' good rgtdund fci.- refusing 
to him the ftssistftnoe of the Court;: {Kinhhede, 
AJ,0.). MTii^UESHlD BBQUM U.fABDUL RaSHIXI. 

' ^ ' 400.1.0. 160= Avl»-R. .1927 Nagi-139. 

g^Rea tltutlUn ofi conjugcUi'rtghteTrOnieltyr'i ' 
m-^Purpetualf beathigi hr'busbanidh-Husbaiidiis 
®OhWtitledito-any iBli6f..((Afkifa, e'G.Juand Lind- 
SAHin V. Eallu. .aiHlOELifLdSSs 
Ml .gaH rSttfiSBUnj. 1100=A.I.R. 1928 All. 106. 


HUSBAND AND WIFE— Restitution of eoBjogal 
rights— Cruelty. 

■ ■ ■ Husband acousing his wife of adultery— 
Accusation unfounded — Facts constitute legal 
cruelty. (Siwuri, C./. andWazir Basan, J.). MT. 

Maqboolan t>. Ramzan. lOl I.O. 281= 

2 Luck. 482= 4 O W N. 247= A.I.R. 1927 Oudh 184. 

' Where an order for maintenance had to be 
ereculed by imprisonment of the husband who had 
alleged wife’s unchastity, 

Eeld, there is reasonable apprehension of bodily 
injury if she returns to her husband. {Siuah 
and Mukerji, JJ.). BABU RAM v. Mt. EOELA. 

79 1.0. 634 = 46 All. 210=22 A. L.J. 68= 

5 L.R.A. Civ. 43= A. 1. R. 1924 AU. 891. 

Legal cruelty in England and in India, 
Cruelty in the legal sense need not necessarily 
be physical cruelty. A course of conduct which, 
if persisted in would undermine the health of the 
wife, is sufficient justification for refusing to the 
husband a decree for restitution of conjugal rights. 
When a husband, who is guilty of a course of con- 
duct which would be regarded as cruel to the 
wife, comes before a Court seeking Its aid to 
compel his wife, to submit to hie embraces it is 
the duty of the Court to see whether the health 
of wife is likely to suffer by forcing her against 
bet will to live with him. 

In a case of restitution of conjugal rights by the 
husband the facts found were ; — 

1. The husband charged the wife' with the 
attempted murder of her husband by poison. 

2. He insulted her on more than one ooeaslon 
and called her by the most vile epithet. 

8. He treated her with loathing and disgust 
and abused her when she took some buttermilk 
to him, and he expressed disgust by getting up 
from his unfinished meals. 

4. He sent word through a servant that if she 
went baok to him she would he dragged out by a 
Pariah and slippered. 

5 He threatened her with violence by saying 
that he would lash her to pieces with a knife and 
allowed the second wife to abuse her and to say 
that she (meaning the 1st defendant) deserved to 
he made to stand in ihe road and be spat on by 
the passers-by. that it was enough that she had 
not wrong its (child’s) neck and thrown it into the 
well and that 'if she touched the child again she 
would be beaten with broom stick, 

6. He used personal violence by pushing her 
by neck. The mother-in-law and wb paternal 
aunt who treated her with kindness turned against 
her after the charge of an attempted murder was 
ventilated by the husband. 

It was further found that the husband had no 
marital relations with his wife (Ist defendant) for 
a period of more than 7 or 8 years. 

Eeld that these oiroomstanoes are sufficient 
to make out cruelty, under English Law. ' ^ 
Eeld, further that it would be oruel now to 
fotoe the wife to go baok to her husband against 
her will. 


No doubt, fionetimes the Hindu Sooiety over- 
docks .personal Violende.'to the wife by the 
thUehand, but tyhenl.a Cooxt’s ^inteiventionl la 
asked for, the Court should not be guidSidlby 
the pnblio opinion ‘iui ac^oondtry village, bni hy 

-wbstls justand eqnithblie.4iu'fhe oircQmetasM8. 

.{PhiUips and iDeoaddMii- J/.)* 'KONDAli RATa£ 
BEDDXABVI; BAklOAlCAyAKl AKMhL. ^'91 |.(Lil66« 
•fV ,.UJ 'i .i6Mndi.<79iBdBHv^L.lV;(A68w 
. <<^199B>H.V.Iil'iBBM4.R. 

o-u. butttl-M 0.1 vAot 
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HDSBAND ANOWIFB-Restlkatloo of conjaia 1 

rights -Cruelty. 

—A decree for restitution of oonjagal rights 

can be refused only on grounds which would 
justify the wife in refusing 6o return to li 70 with 
her husband. Where the plaintiff systematioally 
treated his wife with physical cruelty which 
exceeded the bounds of physical punishment or 
the sake of discipline. 

Held, that there was ample justiftcation for the 
refusal of the decree. 9 Bom. 529; 5 tnd. Deo. (N S.) 
353; 21 Bom. 610; 21 Tnd Deo. (N.S.)409;:U Cal. 971, 
{Hallifax, A.J.G.). Damodhab Ganrsh o. 
PARBATI. 69 I.C. 498=A.l.R. 193* Nag. 72. 

BcstUntion of conjngal rights— Delay in snlng. 
— 'Where in a suit for restitution of conjugfcl 
rights in 1918 the facts found were: that the 
marriage took plaoe in 1932 when the girl was 12 
years of age; that when the girl arrived at the age of 
puberty some time about 1939, the husband 
endeavoured to get her into his house, but she then 
became ill and continued ill for some three 
years, that after that the girl’s father fell ill and 
ultimately died, and that subsequent to that his 
own sister, who had been married to bis wife’s 
brother in exchange, contracted consumption which 
further postponed the oonsummation of the 
marriage, 

Held, that the delay in filing the suit was 
justified. (Shadi Lai and Broadway, JJ ). Mt. 
DACLAN t>? ABDUL HAQ. 79 I.C. 236= 

5 L. L J. 95. 

— BeBtitntion of oonjagal rights— Difference In 
ages 

Wife of seven years — Husband of 54 years — 

Marriage not consummated — Restitution should be 
refused. 187 P.W.R. 1918, Foil] 67P.W.R. 1918, 
Dist. {Bhide, J.}. GaRMDKH SfNaH v. Mr. 
HAEBANS KUAB. 113 I. 0. 777 = 

A.I.R. 1928 Lah. 902. 
—Restitution of conjugal rights— Facts to be 
considered. 

■ In a suit for restitution of conjugal rights 
the Court must consider the entire condnot of the 
parties as to be able to judge whether the plaintiff 
deserves at the hands of the Court the relief which 
he seeks, and whether such a relief is not on* 
reasonable in the partionlar case against the 
defendant. {Oase-law referred to.) {Marten, C,J. 
andMadgaoluxr, J.). BAI JIVI o. Narsingh Lal 
Bhai. 101 1.0.403=91 Bom. 329 = 

29 Bom.L.R. 332= A.I.R. 1927 Bom. 264. 
— Restitution of oonjagal rights— Faiinre to per- 
form obligations. 

The grant of a decree for restitution of oonju* 

gal rights is disoretionary with the Courts and 
though ordinarily such a decree will be refused only 
if the husband has been guilty of legal cruelty to- 
wards his wife, he may disentitle himself to this re* 
lief by his gross failure to perform the obligations 
which tho marriage oontraot had imposed on him 
for the benefit of the wife. U M.I.A. 551; 148 P.L R. 
1916 and A.I R. 1924 Lah. 188, Bef. {Teh Chand, 
J.). Imam Bakhsh v Mt. amiban. 

107 I.C. 607=A. I. R. 1928 Lah. 700. 
— Restlintion of conjugal rights— Mahomedan 

——In the case of Mahomedans a suit for restitu* 
tion of oonjagal rights is In the nature of a suit for 
speoifio performance, being founded on a oontraot 
of a marriage, which the Mahomedan Law regards 
as a civil one. Even, therefore, if the validity of 
the marri^e be established, the relief of restitu* 
tion of conjugal rights may be refused on snoh 


HUSBAND AND WIFE —Restitution of oonjagal 
rights -Neglect. 


grounds as that its enforcement would be prejudi- 
cial or dangerous to the health, happiness or life of 
the wife. 

Not only a defence of actual violence of such a 
character as to endanger the wife’s health and 
safety or to render it unsafe for the wife to return 
to her husband’s domain, but also of a ’reasonable 
apprehension of it” would among them constitute 
a valid defence to a suit for restitution of ooo- 
jogal rights. {Kinkhede, A. J. G.) Mt KURSHID 
Begum v. Abdul Rasbid. 100 I. C. 169= 

A. I. R. 1937 Nag 130. 

The principle, that where a wife is turned 

oat or ill-treated so as to make it impossible for her 
to live with her husband, or where the breach 
between the husband and wife is irremediable so 
that it is impossible for the latter to ritur.) to tho 
former after many years’ separation without lead- 
ing to fresh trouble and dispute, she is entitled to 
maintenance by living separite from him applies 
equally to the case of a Hindu or a Mahom>'dan 
whether the question arises uud'^r 9. 488, Cr P. 
Code, or in a suit for restitution of conjugal rights. 
170 P.L.R. 1914, Ref. {Kinkhede, A.J.C.). MT. KUB* 
saiD Begum v. Abdul E.\shtd. lOO I.C. 169= 

A.I.R. 1927 Nag. 139. 


Though validity of marriage is established, 

relief as io restitution is discretionary. 

In tho case of Muhammadans a suit for restitu- 
tion of conjugal rights is in the nature of a suit for 
specific performance, being founded on a contract of 
marriage, which the Mahomedan Law regards as a 
civil one. Even, therefore, if the validity of the 
marriage be established, tho relief of restitution of 
conjugal rights may be refused on such grounds as 
that its enforcement would be prejulioial or 
dangerous to the health, happiness or life of the 
wife. 11 M.I.A. 551 and 40 All. 332, Ref. {Findlay, 
Offg. J. C.). MT. Khurshid Begam v. Abdul 
Rashid. 92 I. C. oi3=9 N. L. J. 11= 

A I.R. 1926 Nag. 234. 

Mahomedan wife need not prove that extent of 
cruelty which is necessary to obtain divorce. 

In a case where a Mahomedan wife seeks to resist 
the enforcement of a claim for restitution of con- 
jugal rights, it is not necessary for her absolutely 
to establish that there was cruelty such as would 
justify a divorce from her husband but it is enough 
if she proves that there has been ill*treatment of 
some sort which would create in her an apprehen- 
sion as to her life or safety : 11 M.I.A. 551, FoU. 
{Mulcerji, J.). Asmati Bibi v. Saimuddi PATHAN. 

79 I.C 991 = A.I.R. 1925 Cal. 538. 

—Restitution of conjugal rights— Marriage by 


coercion. , . . i.u 

Suit by husband— Wife coerced into the 


marriage ceremony— Suit should be dismissed 
Plea of non-existence of marriage includes w 

invalidity. {WUberforce and Abdul Qadtr, JJ.h 
MT.BAM JAWAI V. GOKALCHAND. ^ 

64 I.C. 150=3 L.L.J. 559= 
A.I.R. 1921 Lah. 291. 


Restitution of oonjagal rlghts-Heglect. 

-In a suit for restitution of conjugal rights by 

isband, long neglect on plaintiff’s partis soffioient 
entitle the wife to refuse to go to him and she 
within her legal rights in denying the plaintiff s 
fclm to restitution of oonjagal rights as against 
ir. {Kinkhede. A.J.C.). Mt. KUBSHID BKGUM 
ABDur, EASHm. 
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fiUSB&ND AND WIFE — Restitatlon of conjagal 
rJgtits — Neglect. 

- —Where the husband did not oare to bring the 
.wife to his house some two years after puberty, 

Beld, the olaitn for restitution should be refused. 
■■{Shadi Lai, 0.«r. and Zafar AH, J.), MT. NawaL i 
©IBI U. ALLAH DITTA, 73 I. C. 896= , 

d L.L.J 50S = A.I.R. 1924 Lah. 188. 

—Restitution of conjugal rights— Paptles to 
suit. 

" Where in a suit by the husband for restitu- 
tion of conjugal riguts tire fatbor-iii law was also 
made a defendant along with the wife and where the 
father-in-law pleaded that there was no cause of 
aotion against him, 

that hie words and conduct showing his 
nnwillingness to let his daughter live with plain- 
-tiff was ground for cause of action against him. 
(llukerji, J.). NfT. Khatoon Bibi v. Naziab. 

78 I.C. 104) = A.I.R. 1924 All. SIS. 

— Reatitatlon of conjugal rights— Salt fop 
' Jurisdhtion of British Indian Courts. 

Oourts in India have jurisdiction to entertain 
suits for restitution of conjugal rights and to grant 
relief when the parties are Hindus or Moham- 
medans : 28 C. 87, Ref and they are enjoined to 
deoide according to justice, equity and good con- 
soienoe. [Phillips and Devadoss, JJ.). KONDAL 
SAYAL RBDDIAB t>. RANGANAYAKI. 74 I C. 166= 
46 Had. 791=18 M.L.W. 465=1923 H.V N. 499= 

A.I.R. 1924 Had. 49=4S H L J. 186. 

^Restitution of conjugal plghts-^Yalldity of 
marpiage dispatea. 

Finding as to performance of necessary rites 

ond ceremonies must be given. 

When in a suit for restitatlon of conjugal rights, 
'the validity of the marriage itself is disputed, it is 
not enough to find that the marriage took place, 
leaving it to be presumed that the rites and cere- 
monies necessary to constitute a legal marriage in 
the partionlar case were performed ; the Court ' 
must find speoificallj what these rites and oero- 
snonies are and whether they were performed. 

isIacColl, J.). rampiayab v. Deva Rama. 

76 I.C. 476=1 Rang. 129= A.I.R. 1923 Rang. 202. 

^Restitution of conjagal rights— Yiolation of 
marital rights. 

’^Defences founded on. 

In a suit for restitution of oonjugal rights an 
Indian Court may well admit defences founded on 
the violation of marital rights. 11 M. I. A. 651 
<P.O.) and Mackeneie v. Uackeneie, (18951 A.C. 884, 
Bel. on, (Stuart, G, J, and Wazir Sasan, J.). 

Mt, Maqboolanv. Rameau. 

101 1. G. 261 = 2 Lack. 432 = 4 O.W.N. 247= 

„ 1. 1. R. 1927 Oudh 154. 

— Yalidlky of marriage. 

■ ■ —Validity is determined by lato of the place 
where it is effected. 

If a marriage is good by the laws of the country 
where it is efieoted. it is good all the world ovor, 
AO matter, whether the proceeding or the oeremony 
which constituted the marriage according to the 
law of the plaoe would not constitute marriage in 
the country of ths domioile of one or other of the 
epouees. If the so-called marriage is no marriage 
^ the plaoe where it is celebrated, there is no mai- 
«ij|ge anywhere, although the oeremony or proceed- 
fog U opodttpted in the place of the parUes* domicile 
bs ooneidered a good marriage. (Fueounf 

A>afiiid4rr0inpaii»nB>fiBBTaiAUHB v, daub anhb- 

MMm^voNira’DABTouB. m «1W:I.60. 8ia= 

.( 9.9) 1980 P.O. 81 (P.G.). 


IDENTIPICATIOH OP PRISONERS AOT Ci925)i 
8. 5— Thumb Imppesslons. f ' < 

Tbd Law of the plaoe where a marriage ia 

contracted determines the validity of a marriage. 
(i?o6ms->n. Ma TWE v. LWB HAIN. 

59 I.C. 555=13 Bur L T. 105=2? Gp. L-J 123. 

HYDERABAD ASSIGNED DISTRICTS LAND 
REVENUE GODS, 1896. 

See Berar LAND REVENUE CODE, 1896. 
HYPOTHECATION. 

See fl) Contract Act, Ss. 179—179. 

(•2) T. P. ACT, Ss. 58 AND 100. 

IDAT. 

See Mahomeoan Law— Divorce. 

IOBNTIPICATION of prisoners AOT (XXXIll 
of 1920). 

—3 5— Thumb impressions. 

— It is not wrong on the part of the Court to take 
finger-prints of aooused in its presence and to have 
them compared by an expert with the disputed 
finger-prints. [Jwala Prasad and ifaepherson, JJ.). 
Basoit Singh v. Emperob. t04 1. C. 626= 

6 Pat. 806=28 Or L J. 830= 
A.I.R. 1928 Pat. 139. 

A Court can direct an aooused person 

to give his thumb impression in Court. A.t.B. 
19*24 Rang 115 (P.B ), Foil. ; A.I.R. 1929 Pat. 78, 
Dist (Mullick and Wort. JJ.). LaHURI SABA o. 
EMPEBOB. 106 I.C. 212=6 Pat. 693= 

8 P.L T. 847=98 Gp L.J 1098= 
9 A.l Gr. R 173= A.I.R. 1939 Pat. 103. 

Under S. 5 thumb impressions can be taken of 

a person by the order of a Magistrate and are ad- 
missible in evidence. (O.C. Ohose and Duval, JJ.)* 
EMPEBOB V. KIRAN BALA DAST. 93 T.O. 73= 

43C.L J. 79=30 O.W.N 373= 
27 Cr. L.J. 409= A.I.R. 192S Gal. 331. 

IDIOT. 

See Hindu law— Sucobsbion. 

IDOL. 

See Hindu law— religious endowment. 
IGNORANCE OF LAW. 

See (1) Limitation Act, S. S. 

(9) Maxims. 

(3) Penal code, S. 79. 

ILLATOU. 

See Hindu Law— Adoption. 

ILLEGAL CONSIDERATION. 

See Contract Act, S. 93. 

ILLEGAL OONTRAGT. 

See Contract Act. S. 93, 

ILLEGAL GRATIFICATION— PENAL GODB, 
Ss. 161. 163. 

ILLEGALITY. 


See 0. P. Code. S. 115. 

ILLEGAL OMISSION. 

See Penal Code, S. 44. 

ILLBGITIHAOT. 

See (1) EviDSNOB Act, 8. 119. 

(2) Hindu Law— («) Legitimacy. 

, , (6) succession. 

(8) Legitimacy. 

(4) Mahombdan law— Legitimacy. 

(5) OR. P. CODE, S. 488. 

IMAGE. 

See Hindu Law— Religious Endowment.-^ 

IMMORAL CONTRACT. 

See (1) Oontbaot Act, B, 38. 

(3) Hindu Law— Debt. ’ 

IMMORAL CUSTOMB. 

, See CUSTOM, 

IMMORALDBBT. . ht.d- 

Saa Hindu LAw^(l)iDBBT« ' Hi ,i. ’ 

r -V ! . ^ t (3) JOtNiy FAMiLYi J ' 


» '9 
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IMPARTIBLE ESTATE — Acquisitions oat of 
income. 

IMMOVABLE PROPERTY. 

See ( 1 ) General Clauses act, 8 . 3 (25). 

( 2 ) Registration act. S. 2 ( 6 ) 

(3) T. P. ACT S. 8 . 

SS. 145—147. 

IMPARTIBILITY. 

See Impartible Estate, 

impartible ESTATE. 

See also Hindu law — Impartible Estate. 
— Acqoisitions oat of income. 

If an accretion. 

The general rule as to accretions is that property : 
acquired by a person out of the income of the pro* * 
perty of which he is not the absolute owner must 
be deemed to be his exclusive property and cannot 

be considered to be an accretion to the property in I 

Lis possession , unless it is clear from the intention 
of the person who acquired that property that he 
intended to incorporate the property so acquired by 
him with the property in his possession. 29 Cal. 488 
(P.C.), Foil. {Stuart, C. J. and Misra, J.). AHJfAD 
AziM V. Safi Jan. 97 I.C. 897=2 Lock. 335= 

3 O.W.N. (Sop ). 102=A.I.R. 1926 Oodh 561. 

■ The income of an impartible estate is not eo 
affected by its source that it should be assumed to 
form an accretion of the estate and propertv ac- 
quired by savings from the income of the imparti- 
ble estate does not become a part of that esiato 
but remains the separate property of Ibe holder. 
A.I.B. 1923 P.C. 59, FoU. {Dawson Miller. O.J., 
Munich and Foster, JJ.). Habihar Pbasad v. 
Kesho Prasad. £3 jx. 454=5 P.L T. (Sup.) 1 = 

A. I. R.1925 Pat. 68 (F.B.). 

— Alienability. 

— In the absence of proof of custom restrict 
ing alienation an impartible estate is alienable. 
A.I.R. 1927 P.O. 159, Foil. {Viscount Sumner). 
K. Baijnath Prasad Stngh v. Kedar Nath 
Goenka. 1C6I.C. f46 = 30 Bom. L R. 115 = 

32 C.W.N. 481 = 5 0 W.N. 93=47 C.L J. 134 = 
27 M.L.W. 802=54 M.L.J. 6 (P.C.). 

— Alienation. 

■ Law as understood up to a particular pear 
would govern contracts prior to that year eren when 
they fall to le determined after change in the law. 

It was the settled law in India until the decision 
of the Judicial Committee in 10 All. 272, that the 
holder of an impartible estate bad only a limited 
estate and except for special justifiable causes bad 
no power of alienation beyond his life-time. The 
subsequent holder might indeed confirm the grant 
and such confirmation operated as confiscation 
and re-grant and the grantee could not claim to 
hold under the original grant upon the death of 
the grantor. The reversal of this accepted inter- 
pretation of the law does not displace its applica- 
tion to the contract contained in the transsetions 
of 1794 and 1819 since the parties must be deemed 
to be bound by the law as then understood. 
27 Mad. 141 (P.C.), Foil. {Das and Bos.s, JJ.). 
Debi Singh v. F. E. Christian. 84 I.O. 429= 
1924 P.H.C.C. 201 = i.I.R. 1924 Pat. 776. 

In an impartible estate income after his death 
owing to lease by late Zamindaris not his assets in 
his successor’s hands. {Krishnan and Waller, JJ.). 
BOMMAYTA NATCKFN SUBBAMANTA TYER. 

83 I.C. 168=1924 M W N. 842=34 M L.T. 290= 
A.I.R. 1924 Mad. 707=46 M.L.J. 874. 

—Burden of proof. 

——Where there is 0 dispute with respect to an 
estate being impartible or otherwise, the onus lies 


IMPARTIBLE ESTATE — Contract by widow 
proprietress. 

on the parky who alleges the existence of a custom 
different from the ordinary law of inheritance 
according to whieh custom the estate is to be held’ 
by a single member and. as such, not liable to- 
partition. In order to establish that any estate is 
impartible, it must be proved that it is from ita 
nature impartible and descendible to a single per- 
son, or that it is impartible and descendible by 
virtue of a special custom. A.I.R. 1928 P. 0. 10, 
Foil. {Mohiuddtn and Macnair, A.J.Cs.) Mt. 
SABJABAI V. GANGABAM. 118 1.0.871=- 

A.I.R. 1930 Nag. 38. 

Where there is a dispute with respect to ao 

estate being impartible or otherwise, the onus lies 
on the party who alleges the existence of a custom- 
different from the ordinary law of inheritance- 
according to which custom the estate is to be held' 
by a single member and as such not liable to parti- 
tion. In order to establish that any state is im- 
partible. it must be proved that it is from its- 
nature impartible and descendible to a single per- 
son, ox that it is impartible and descendible by 
virtue of a special custom. Any such speoial’ 
custom modifying the ordinary law of snccesaion- 
must be ancient and invariable and must be estab- 
lished to be so by clear and unambiguous evi- 
dence. The custom must be proved by something; 
like what we should call in Ibis country imi- 
memorial usage : 18 M.I.A. 542 (P.C.), Ref. 

If an impaitible estate existed as such from 
before the advent of British rule, any settlement or 
re-grant thereof by the British Government must, 
in the absence of evidence to the contrary, and 
unless inconsistent with the express terms of the 
new settlement, be presumed to continue the 
estate with its previous incidents of impartibility 
and succession by special custom. {Lord Sinha.y 
MARTAND RAO V. MALPABPAO. 407 1 0. 7= 
.55 Cal. 403 = 24 N.L.R. 25 = 65 I A. 48 = 
47 C.L.J. 450 = 30 Bom. L.R. 251 = 27 M L W. 350 = 
32 C W.N 621 = 11 N.L J 26=1928 M W.N. 942= 
A.I.R. 4928 P.C. 10=54 M L J. 397 (P.C.). 

The ordinary presumption is that a village ifr 

partible and alienable; the burden is on the party 
who alleges to prove that the village forms ao- 
exceplion to theordinary rule. A.I.R. 1922 Nag. 62,. 
Foil; 2 Mad. H.C.R. 19; A.I.R. 1922 Nag. 197, DisL 
{Baker, J.C.). Abdul Haq v. Meghpa.t. 

78 I.C. 780=7 N.L. J. 110= 
A.I R. 1924 Nag. 133. 

—Contract by widow proprietress. 

■ Binding nature of. 

A widow by the Will of her husband became the 
propriefress for life of his estate. She appointed 
a practising Pleader as Manager of the estate under 
an ekramama. It was provided by the ekrarnama 
that he was to receive a big monthly salary and if 
be resigned, a monthly pension as compensation 
for his leaving the profession and as provision for 
his old age. The ekrornama stated that the suc- 
cessive holders of the estate “should fully comply 
with the terms.” 

HeW, the cJfmrnama not being in terms aeon* 
tract, binding the Executor or Administrator of the 
Maharani, the estate was not bound as there waa 
no binding contract, and the widow’s 
estate was not bound as the work done was mr tna 
estate and not personal to her. (Sir Ho 6 ert Stout.) 
MAHARAJA KESHAO PBASAD SmOH W. 8 ^® ^ARA^ 
Tat. 77 I.C. 44=48 ML.W. 889= 

’ 26 C.W.N. 689=30 H L T. 50=48 - ^=r 

A.I.R. 1922 P. C. 226 (P.C.)^ 
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IMPARTIBLE ESTATE—lnferasee of linpartl- 
bility. 

—Infepecce of Impartibility. 

The fact that for a number of generations a 

particular estate has remained undivided would 
not by Itself show that this was on account of a 
fivpuly custom or tenure of the estate. The custom 
of impartibility must be strictly proved in order to 
control the ordinary Hindu Law of Property. 
Exclusive managership is unknown to Hindu Law 
and there must be clear arrangement to prove its 
existence. (Dhobley, A. J. G.f. KrishNABAO u. 
NILKANTHA. 69 I.C. 800 = 5 N.L J. 25 = 

18 N.L R. 163=A.I.R. 1922 Nag. 52. 
—Joint family. 

Bights of co-parcencr$hip. 

Where the estate is impartible the members of 
the joint family have none of the rights of co* 
parcenctship except a right of succession by survi- 
vorship limited by the rule of impartibility 
wbtob allows only one naember at a time to hold. 
They cannot demand partition or assert any right 
to any individual share in the estate nor can they 
reatrain alienation. [Dawson- Miller, C. J. and 
Foster, J.). RAJA Shiva Prasad Singh v. King- 
Emperor. 82 I.O. 653=5 P.L.T. 497= 

1924 P H.O.G. 234=9 Pat. L.R. Cr. 233= 
i Pat. 78= A.I.R. 1924 Pat. 679. 
— Maintenance to Junior inemberfl. 

There is very little analogy between the oases 

of political pensions granted under Regulation III 
of 1818 and oases of maintenance which under the 
Hindu Law is payable to a widow or to a junior 
member of an impartible estate. {At(7»Mra5u>ami 
and Curgenven, JJ.). SATRAJI DONGOR- 
CHAND V. MADHAO SINOH. 103 l.G. 339 = 

88 M.L.T. 299=25 M.L.W. 640= 
1927 M.W.N. 374=50 Mad. 711 = 
A.I.R. 1927 Mad. 604=52 M.L.J. 622. 
^Prodnee of estate. 

— Eenf unrealised or realised is produce and is 

not necessarily accretion. 

The produce of an impartible estate does not 
necessarily belong to and form an accretion to the 
original property. Rent which has become due 
until death of holder is produce of the impartible 
estate whether that produce has aotoaliy come into 
the hands of the owner or not. There is no dis- 
tinotion between realised rent and unrealised rent 
in this respect. Bent is deemed to accrue from day 
to day and to be apportionsble accordingly, but to 
be payable on the days appointed for the payment 
thereof. (Da« and Ross. JJ.). APDRNA DEBI v. 
Bhri Shiva Prasad Singh. 83 I.C. 623= 

3 Pat. 387=8 P.L T. 111=1924 P.H.C.C. 207= 

A.I.R. 1924 Pat. 451. 

— Saooeision. 

' Devolution is under Hindu Law subject to in- 
cident of impartibility. 

Where the family of the tenure-holder was 
governed by the Mltakshara Law, 

Hold, that the devolution of immovable pro- 
perty in the family must be governed by that law 
Bubjeot to the question of impartibility, unless 
either there be some speolal oustom of the family 
to the contrary or unless there be some peculiar 
feature inherent in ghatwali ienuree whioh pre- 
vents the operation in the case of impartible pro* 
^rt^/ lb a Mitakshara family living Inobmmen- 
sality, the inheiitanoe even oh impartible estates is 
oonfined to male members .to^e ezolusioir of 
females unless the estate itself is separate or sell- 
hoquiied property; fEhelaot that a Raj is im^rtl- 
■hlo', dooB xtot^' in a oase gavemed by the'Mltakshaia 


impartible estate— Z emindapl estate. 

Law, make it separate or self-aoqnired property. It - 
may bo self-acquired or it may be the property of ft • 
joint undivided family. In the latter case, succes- 
sion will be regulated according to the role of sur- 
vivorship but as one person alone can hold the-- 
estate at a time, the person designated is the eldest- 
momber of the senior branch of the joint family. 
[Dawson-MiUer, C. J. and Foster, J.), FULBATI 
Kdmari 0. Maheshwari Prasad. 

74 I.C. 668=4 P.L.T. 473 = 1923 P fl.C.C. 161= 

2 Pat. 685= A.I.R. 1923 Pat. 453. 

—Succession certifloate. 

An applioation for decree under 0. 84, R. 

can be maintained by a person who succeeds to an 
impartible estate and it is not necessary for him to - 
obtain succession certificate as a coudition prece- 
dent inasmuch as the succession is one by way ©r 
survivorship. (Das and Adami, JJ ). SHIVA PBA' 
SAD Singh v. peni ^iadhab Chowdhury. 

70 I.C. 24=1 Pat. 387=4 P.L.T. 6= 

A.I.R. 1922 Pat. 829. 

— Zemindarl estate. 

For ancient ctistom to apply, Zamindari must 

be of considerable ape. 

It is always difficult to distinguish between 
Zamindaris of which Ihe holders were entitled to • 
the soil as ancient Chieftains and cases where from ■ 
office-holders or rent-collectors they developed in 
course of time into proprietors of the soil. But it 
Is settled law that unless considerable age can 
be ascribed to any particular ztmindari, of which- 
ever class it may be, it cannqt claim to be governed* 
by either ancient or invariable oustom. (Lord 
Sinha.) Martand Rao y Malhar Rao. 

107 I.C. 7=56 Cal. 403=24 N.L R. 25= 

55 I.A. 45=47 C.L J. 150=30 Bora. L.R. 251= 

27 M.L.W. 350=32 C.W.N. 621= 

11 N.L.J. 26=1928 M.W.N. 942= 
A.I.R. 1928 P C. 10=54 M.L.J. 397 (P.C.). 
Amgaon Zamindari in C. P. is not an impar- 
tible estate. A.I.R. 1928 Nag. 201, J?fiuersed. [Lord' 

Stnha.) martand Rao v. Malhar Rao. 

107 I.C. 7=55 Cal. 403=24 N. L. R. 25= 
55 I.A. 45=47 C. L. J. 150=30 Bom. L R. 251= 

27 M.L.W. 350=32 C.W.N. 82l = 
11 N.L.J. 26=1928 M.W.N. 942= 
A.I.R. 1928 P C. 10=54 M.L.J. 397 (P.C.). 

Amgaon Zamindari is an impartible estate. 

The Amgaon Zamindari before the Thirty Years • 
Settlement was of the n.ature of a R%j and there- 
fore impartible and subject to the rule of single 
succession, the other members of the family of the- 
Zamindari of the moment being entitled to suit- 
able maintenance and not to any spcolfio share in 
the income. 43 All. 228, Ref. It was an ostate of an 
exactly similar character that was conferred by 
Qovernment on the Zamindai at the Thirty ^eftrs 
Settlement. 27 Cal. 515, Ref. Tn. addition a custom ■ 
had by that time grown up in the Amgaon family 
that the estate sl^ould be held as an estate of that 
nature and subject to those conditions. Nothing 
occurred at the Thirty Years Settlement or. has 
occurred since, to alter the nature of the graht dr - 
to ' effect the validity of the family oustom. 
15 N.L.R. 176, Ref. The Zamindari is therefore de- 
clared to be impartible. Important history of 'tike-. 

0. P. Zemindaris traced. {Batten, J.C. and Haltifaic. 

1. J.O.). MALHAR RAO V.^ARTAND 6aQ. ’ ' . 

1.0. 658=6, N, t;J. 189= A.I.R. i923TIa«, 

IMPARTIBLE PROPERTY; : : a " 

Rw (1) HiraTljtiA‘W---PARTTTIOH. ^ 

(2) IMPARTIBLB BSTATB.^^ |V^: .t. 
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DECENNIAL DIGEST, 1921—1930. 


CMPERIAL bank of INDIA ACT (1920), Sch. I, 
Part l-'CoQStruction of memorandam. 

-IMPERIAL BANK OP INDIA ACT (XLYII of 
1920). Sch. I, Part 1— Constraotioa of memo* 
raadam. 

• Among the objocts for which a company was 

“ to raise money by the issue of shares preference, 
ordinary or deferred, debentures, debenture stock, 
bonds and other securities, and to Invest the 
moneys so raised or any part thereof, upon any of 
the investments specified in this Memorandum.” 
Upon the securities of the promissory notes execut- 
ed by the company in favour of its directors who 
in their turn endorsed them in favour of the Im- 
perial Bank of India, and also upon the securities 
of debentures issued by it in favour of the Imperial 
Bank creating charges upon all the company’s 
undertakings, properties and assets including 
its uncalled capitil, the company borrowed money 
from the Imperial Bank of India. The position as 
stated in one of the debentures was this : "The 
•company in consideration of . . . now paid on 
loan to them by the Imperial Bank of India 
against certain securities authorised by Act XLVIf 
of 1920, do hereby an integral part and collateral 
security for the said loan undertake to pay . . . ” 
Held^ (1) on construction of the clause in ‘‘Memo- 
randum” that the company was empowered to 
raise money by the issue of debentures and invest 
the same or any pact of it ; 

(2) that the promissory notes were the original 
■security and the other forms of security were when 
the loans were given collateral to that security so 
as to fall within the terms of Sch, I, Pact 1, Cls. 5 
and 6 of the Imperial Bank of India Act. 
{Costello, J.). iMPERfAIi BANK OP INDIA, LTD. y. 
Bengal national Bank, ltd. 57 Cal. 328= 

A.I.R. 1930 Cal. 536. 


—Sch. I, Part 1 — later-relation of. 

.■The specific prohibition as to power to tran- 
sact banking business contained in Part 2 of the 
schedule is subject to the provisions contained in 
Part 1, Sch. I and in sub-ol. (a) read with the 
operative pact of the clause. {Costello, J.). IMPE- 
RIAL Bank op India, Ltd. v. Bengal 
National bank, Ltd. 57 Cal. 323- 

A.I.R. 1930 Cal. 536. 


IMPLIED AUTHORITY. 

See (1) GONrSACT AOT, OH. X. 

(2) Principal and agent. 

IMPLIED CONTRACT. 

See CONTRACT AOT, SS. 9, 09 & 70. 

tlMPLIED D8OI0ATION. 

See (1) DEDICATION. 

(2) HINDO LAW— religious ENDOW- 

MENT. 

(3) MAHOMEOAN LAW— WAQP. 

UMPLIBD WARRANTY. 

See Contract act. 8. 113. 

.IMPOSSIBILITY OP CONTRACT. 

See CONTRACT ACT, 8. 66. 

ilHPORT AND EXPORT OP OOODS ACT (XI of 
1916). 

—Under Export and Import Act (XI of 1916), 
• a notification was issued prohibiting the export 
of certain goods and in a suit by plaintiffs for 
the recovery of the amount spent by them in 
.purchasing permits for exporting defendant s goods. 
Held, that export of goods made under a permit 
'issued to auiither was not prohibited. 

Held further that such export was not contrary 
>io the provisions of 8. 4, Act XI of 1916, read 
•8. 167, Sea Customs Aot, or to public policy. A.I.R. 


INCOME-TAX— Tax In respect of eoal mines. 


1925 Sind 55 and 32 Bom. 449, List. {Percival, 
J.C. and Wild, A.J.C.), jAB HuSSAiN Hydbb w! 
MadhOWJI THAWAE. 123 1 0.299 = 

A.I.R. 1930 Sind 175. 

IMPRISONMENT. 

See (1) Penal Code, Ss. 53—75. 

(2) CR. P. CODE. 

IHPROYEMENTS. 

See T P. ACT. Ss. 51. 72. 76 & 108. 
INADEQUACY OP CON ilDERATION. 

See Contract act. 

INAM. 

See Grant Inam. 

INCITEMENT. 

See (1) Penal Code. 

(2) abetment. 

INCOME-TAX. 

—Rate of assessment. 

The rate to be assessed upon the income, pro- 
fits and gains of the accounting period is to be 
determined by the fact as to who was in fact carry- 
ing on the business and making such income, pro- 
fits and giins during the acoouating period. 
{Walsh and Banerji, J.T.). NehaL CHAND V. 
KISHORE LAL op Oawnporb. 102 I. C 189= 
49 All. 611 = 25 A L.J. 366 = A.I.R. 1927 All. 397. 
— Sale of whole ooncern. 

•—Profit is not taxable in all cases. 

Income-tax being a tax upon income, the sale of 
a whole concern which can be shown to be a sale 
at a profit as compared with the price given for the 
business, or at which it stands iu the books, docs 
not give rise to a profit taxable to income-tax. 

It is easy enough to follow out this doctrine where 
the business is one wholly or largely of production, 
e.g., dairy farming business or a sheep-tearing 
business, but where a business consists entirely in 
buyiog and selling goods, it Is more difficult to 
distinguish between an ordinary and a realization 
sale, the object in either case being to dispose of 
goods at a higher price than that given for them, and 
thus to make a profit out of the basiness. In such a 
case, a profit made b y the sale of the whole of the 
stock, if it stood by itself, might well be assess- 
able to income-tax. But the case is different where 
thesale is only a slump transaction. J.andH. 
Craig {Kilmarnock), Ltd. v. Inland Revenne, 1914 
S.C. 338, Appl. {Lord Phillimore.) WILLIAM 
Richard doughty v. Commissioner op 
TAXES. 102I.C. 17=A.I R. 1927 P.O. 76 (P.C.). 
— Second income-tax. 

. ^ aeoond Income-tax cannot be imposed 
though a tax on professions, trades or callings can 
be imposed. If the method of assessment in reality 
makes the tax one on income, it is illegal and 
ultra vires even though it purports to be a tax on 
persons practising a profession or carrying on a 
trade or c.illiag. The tax which can be imposed 
without the sanction of the Governor-General in 
Oounoil, on professions, trades or callings must be 
one which is not a second tax on the incomes of 
such persons, there must be a flat rate imposed 
by the tax on each profession, trade or oalliog, or 
rather on all persons practising a pitbicular profes- 
sion or carrying on a particular trade or calling. 
{Addison and Coldstream, JJ.). DISTRICT BOARD, 

SiALKOT V. Sultan Md. Khan, *, •? oT 

29 P.L.R. 177=9 Lah. 340=A.I.R. 1928 Lab. 98. 


^ax In respect of coal mines. ^ . «_n;. 

•Tax on gross revenue and, ineome-ta^—viS" 


: pewentage tax upon tevenneB of oonl 

les is indiraot taxation. Though the tax is call 
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IHOOUE- TAX— Validity of assosflment. 

ed a tax on '‘gross revenue,” such gross revenue is 
in reality the aggregate of sume received from sales 
of ooal, and is indistinguishable from a tax upon 
every sum received from the sale of coal. The gene- 
ral tendency of a tax upon the sums received from 
the sale of the commodity is that traders would 
seek to recover it in the price charged to a purchas- 
er. Under particular circumstances the recovery 
of the tax may, it is true, be economically undesir- 
able 01 practically impossible, but the general 
tendency of the tax remains It is not analogous to 
an income-tax, which has always been regarded as 
the typical example of a direct tax. There are 
marked distinctions between a tax on gross revenue 
and a tax on income, which for taxation purposes 
means gains and profits. There may be considera- 
ble gross revenues, but no income taxable by an 
inoome-tax in the accepted sense {Lord ITarrinf;' 
forto/Clp/e.) KiNa 0 . Caledonia Collieries, 
LTD. Ill l.C. 216=A.1.R. 1928 P.C. 282 (P.C.). 

— Validity of assessment. 

■ Assessment for a year, in which source of 
income, which existed in the previous year is non- 
existent is valid. {Banhin, C.J., C.C. Ohose and 
Buckland, JJ,). In the matter of BeHABI LAL 
MULLICE. 103 l.C. 609=54 Gal. 630= 

31 G.W.N. SS7=A.l R. 1927 Cal.SSS. 

—What U. 

Per itonkin, C.J. — The inoome-tax is one tax 

and not an aggregate of difierent taxes. (Rankin, 
C,J,, O.C. Gkose and Buckland, JJ.), In thematter 
of The Assessment op Bbhabi lal Mullice. 

103 l.G. 609=54 Cal. 630= 
31 C.W.H. 337= A. I.R. 1927 Cal. 553 (F.B.). 

INGOHE T&X ACT (II of 1886) (Repealed by YII 
of 1918). 

—8. 39-Clyil suit. 

If assessment is ultra vires, a suit 'in Civil 

Court is maintainable. {Sfaeleod, C.J. and Coyafee, 
/.). Haji Raheutulla V. Sbov. op State. 

92 1.0.331=27 Bom.L R 1607= 
A. I. R. 1926 Bom. 80. 

' Super-tax. 

Unless the Bupe^tsx has been charged, paid 
or recovered in the assessment year, the jurisdic- 
tion of the Civil Court to entertain a suit in res- 
peot of the same is not barred under S. d of 
the Super-tax Aot read with S. S9 of the Inoome- 
tax Act, 11 of 1886. {Baymand and Kennedy, 
A. J. Cs.). Secretaey op State v. Seth Ehbm* 
GHAND Thaoomal. 78 l.C, 438=18 S.L R. 9= 

A. I. R. 1926' Sind 67. 
CwU Court — Jurisdiction to rectify Ccilector's 
assessment. 

The term ” income ” signifies that oomes in. 
The entire income of land is ” income ” within the 
meaning of S. 8 (5) of the Inoome-tax Aot. In the 
matter of assessment of tax on inoome the Oolleo- 
tor has power to deoide what is the inoome and 
what are the outgoings which ought to be legiti- 
mately deducted. If the Collector makes any 
mistake in his deoiaion, the Civil Court has no 
iurisdiotion to rectify it in a suit brought before 
it for the purpose. (Soss, J,). SBOBBTABT OP 
STATE t>. A. H. FORBES. 62 I. 0, 884= 

3 Pat. L.T. 12S=A.I.R. 1922 Pat. 381. 
—8. 89— Profits In States. 

--——The Inoome-tax Golleotor of a district in 
British India cannot assess ihoome tax on a person 
asidihg in a State on profits made by him in 
ai^tjiei; 6tate unless it is proved that those profits 
wgse^^.^ero received In Btl^sh.I^^dia, (Afaclsod, 


INCOME-TAX ACT (1918). S. 2— Adjostlneiit 
after registration. 

C.J. and Covnjee. J.). HAJI REHEMTULLAH v. 
SECRETARY OP STATE. 92 I.O. 381 =■ 

27 Boro. L.B. 1307=A.I.R. 1926 Bom. 50v 

— (YU of 1918) — (Now repealed by XI of 1922). 
—Applicability 

The Act applies to proceedings started there- 
under but continued under the Act of 1922. 

On 10th June, 1921. a notice under S. 17 (2) of 
the Income-tax Act of 1918 was issued to an asses- 
see in respect of the income of the year ending on- 
Juno 15th. 1921. Returns were received on 22nd‘ 
August, 1921. and 93rd Mflrob, 1992. hut they were 
not accepted and on Slst March. 1992, which was- 
the last day on which the Act of 1918 was in force 
it was recorded that notice under 8. 18 (2) of the 
Aot would issue at some later time. On 9l8t April; 
1922, a definite order was made for the issue of ' 
this notice and from that day onwards proceedings 
were conducted under the Income-tax Aot of 1992. 

HeW, that the Income-tax Act of 1918 and notr 
that of 1922 was applicable to the proceedings. 

B.e\d further that ondpr the Aot of 1918, if loss- 
is incurred by an unTf-gistered firm wherein an- 
assessee is a partner bis share of that loss must he 
deducted from his other income in asoertainin^ 
his total assessable income. {Baker, J.C.) ARJDN- 
Khemji & Co. In re. 80 l.C 362= 

, A.I.R. 1925 Nag. 65. 

— Inoome. 

Income is the annual or periodical yield in- 
money or reducible to a money value arising from 
the use of real or personal property or from labour 

or servicerendered. (Dowson Miller, C.J.,MullicU 

and Buckniil, JJ.). In the matter o/ jyoTI PRASAI>- 
Singh Deo op Kashtpdb. 69 T C. 357= 

2 Pat. L.T. 188=6 P.L J. 62=1921 P.H G O. 81 = 

, A.I.R. 1921 Pat. 103 (P.B.). 

— Interpretatlolto. 

VoT Mukerji, J.— Inoome-tax Aot of 1918- 

effeoted a radical change in the seheme and scope 
of operation of this branch of law. The Aot of 1918- 
professes to be a oonsolidating and amending sta- 
tute on aoy point speolfically dealt with In the Aot: 
the law is to be ascertained by interpreting the 
language used in the statute in its natural meaning 
uninfluenced by considerations derived from the- 
previous state of the law. (Chatterjea, Mukerji an<r 
Chotaner.JJ.), RoGBRS Pratt Shbllao CO- v 
SEORETABY OP STATE. 831.0. 273=400 L J.110= 

28 C.W.N. 1074=52 0al. 1=A,I.R. 1923 Oal. 34. 
^Scheme of Aot. 

Scheme of the Act explained by Mukerji J 

-Cow-law dMcttW(!d. {Chatterjea,Mukerji andChaul 
ner, JJ.) ROGERS PBATT ShELLAO OO. v 8B0RB- 
TARY OP State. 83 I. c. 273= 28 c. W. N. 1074 = 
40 O.L.J. 110=52 Cal. 1=A. I. R. 1925 Oal. 34. 

— BOOpOe 

— — The Ineonae tax Aot creates a special juris- 
diotl^ and provides a speolal remedy. {Raymond 

Secretary op State. 78 940= 

« O 1.94 ^ Sind 130; 

— S. 2--AdJaatmeQt after registration. 

-Adjustment oan be made during the financial 

year in whioh Qolleotor*8 oertifioate of registration 

in force in mspeot of the income for the pra,ioua 

year m which the firm waa j 

ISchtoabe, C. J., Oldfield and CouWs-Trott^* ‘j-jV 

^00“ H ^ 

68 I. 0. 633=49 Had. 877=16 v r. w 
1922 H.W.H. 883n«A.LR. 1923 M (I!r),. 
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'INCOME TAX ACT (1918)., S. 2-AgplcuUaral 
income. 

—3. 2— Agricultural income. 

Permanently settled Zamindari — Income from 

forest and fisheries is not liable to income-tax. 

Uudet the Income-tax Act (VII of 1909) the 
income from the forests and fisheries in a perma- 
nently settled Zamindari under Madras Permanent 
Regulation (1802) is not liable to income-tax. 
Where the assessee objects to the assessment, 
(a) on the ground that the incomeds agricultural 
income within the meaning of S. 4 of the Act and, 
therefore, not chargeable to income-tax ; and 
-(b) that the assessment is illegal as contraveniog the 
terms of his permanent sanad of the Zamin- 
. dari and the provisions of Regulation XXV of 180-2. 
Bold, under the terms of the Sanad granted 
under the Permanent Settlement Regulation the 
Pcisbkttsh was fixed in commutation not only of 
the rentals of the cultivated land but also of all 
income which may be derived from forest and 
fisheries as well. The term ‘Agricultural income’ 
in the Income-tax Act does not exclude income 
derived from forest and fisheries. {Ayling, Coutts- 
Trotter and Raniesam, JJ.). SEOY. TO THE Chief 
COMMR. OP INCOME-TAX, MADRAS V. ZAMINDAR 
•OP SINQAMPATTI. 70 I.C. 604=45 Mad. 518= 

13 M. L. W. 496=1922 M.W N. 353 = 
31 M L.T. 21=A.I.R. 1922 Mad. 325. 
— -Sufuwii and abtoabs. 

Salami paid for the settlement of waste lands or 
abandoned holdings is agricultural income exempt 
from assessment but not salami paid for recogni- 
tion of a transfer of a holding from one tenant to 
another. Illegal abwabs such as uttarayan do not 
constitute agricultural income and ate assessable. 
(Hookerjee, FUtcher and Walmsley, JJ.). 

BIBBNDRA KISHOR V. SECRETARY OP STATE. 

61 I.C 112=48 Oal. 766=25 C. W. N. 80 = 

‘ A.l.R. 1921 Cal. 262. 

— S. 2— Bueinese. 

.“ Business ” includes manufacture. 

Under S. 2. ol. 3 of Act VII of 1918 “ business " 
includes among other things any “ manufacture 
Where a foreign Company had a manufacturing 
branch in an Indian town, 

Beld, v&r Chatter jea, J.—li was liable to asse^ss- 
ment. (ChatUrjea, Mukerjiand Chotmer, JJ.). RO- 

fiPRS Pratt Sheldac Co. v. Secretary State. 
83 I C. 273=40 C.L.J. 110 = 28 C.W.N. 1074,= 
52 Cal. 1= A I.R. 1925 Cal. 34. . (F. B.). 
S. 2— Joint Hindu family. 

Assessment to supertax. 

The registration of the brothers as a firm as de- 
fined under B, 2 (12) of Act VII of 1918 ptfolndee 
the asBaaement of the femily ee an undivided 
familv to super-taxon the income derived from the 

business of this firm unless the firm so registered 

has been shown to carry on its busmens on behalf 
of and for the benefit of the joint family. 

The mere constitution of partnership between 
some members of the family will not preclude the 
assessment, in oases where the partnership is con- 
ducted on behalf of and for the benefit of the joint 
familv (Ayling, Couits-Trotter and Ramesam, JJ.). 
CO^MR. OP INCOME TAX V. DOBAISWAMI. 

74 I C 22=18 M.Ij W. 96=1923 M.W.N. 13— 
74 1.0. ^ ^ ^ 266= 

A.l.R. 1923 Mad. 682=43 M.L.J. 150 (P. B.). 

Z?:i.Mon”y"‘«*i«d‘by a regUterod Club from 
its members is not taxable not 
. New York Life Insuranu Company v. Styles, (1889) 


INCOME-TAX ACT (1918), S. 3— Profits outside 
India. 

L. R. 14 App. Cases 381 and Carlisle and Silloth 
Oolf Club V. Smith, (1913) 2 K. B 75. Bel. on. 
(Martineau, J.). UNITED SERVICE CLUB, SIMLA 
w. Emperor. 61 I.C. 886=2 Lah. 109= 

96 P. L. R. ig21=A I.R. 1921 Lab. 208. 

— S. 3— Money due bat not realized. 

Money-lending firm — Income becoming due hut 

not realised in cash or by adjustment of accounts is 
not assessable. 

Interest which became duo to a money-lending 
firm in the year of account, but was not realised 
in cash, or by adjustm-ent in the accounts, is not 
liable to income-tax under Act VII of 1918. 

Per Aijling and Napier, JJ. — Tf a person en- 
titled to receive interest agrees with his debtor to 
let the money stand in the haud.-> of the debtor, 
either by way of deposit, or as a fresh loan or 
investment that would amount to a constructive 
"receipt or adjustmaot," and would justify the 
inclusion of the sum in questioo, as profits or 
income, just as much as if it had been received in 
cash, such an agreement might bo express or 
implied ; but should not bo inferred, solely from 
the failure to take any step' for realisation. 

Per Sadasiva Ayyar, J. — The interest which 
became due to a firm of Nattubottai Chetties in 
British India, which was not realised in cash, or 
by adjustment of accounts, would be such income 
as would be liable to be taxed, under the Income- 
tax Act VII of 1918, if such interest mousy had 
become due to the assessee, in the manner and in 
the sense that it was so completely under his 
control that by an act of his will he could receive 
it in cash, without great trouble than is ^ involved 
in drawing money from his bankers. If it has not 
become due in that sense, it is not such an income 
as would be liable to payment of tax. 

Per Krishnan, J".— It may be said that wher- 
ever the payer deals with a sum of money duo to 
the payee in any manner according to the direc- 
tions or instructions of the payee so as to obtain 
a valid discharge for himself and the payee obtains 
the benefit thereof, there would be a case of realiw- 
tion by the payee. (Wallis, C.J., Ayling, Sadasiva 
Aiyar, Napier and Krishnan, JJ.). SECY., BOARD 

OP Revenue, Income-Tax, Madras v. Ap.una* 
OHALAM CHBTTIAB. 59 I.C, 432=44 Mad. 65= 
13 M.L.W. 336= A.l.R. 1921 Mad. 427 (S.B.). 

— S. 3— Profits outside India. 

Where assessee received large profits m 

British Baluchistan which is exempted from the 
operation of Income-tax Act and invested them m 
the Punjab in buying immovable property, 

Beld the money was received in Baluchistan 
and by whatsoever process that may have been 
transmitted into the Punjab, it cannot be said^ to 

have been received a second time in the 

and therefore it is exempt from income-tax. (5/mdt 
Lai, C.J., Scoft-Smith. Broadway, Abdul Raoof and 
Martintau, JJ.). SUNDER-DAS 

77 1.0.616 = 3 Lah. 349=i*I*R* 1923 Lah. 14 (P*B.) 

^Accrues, arises oris received 

—Factory and income received outside Bcitlsn 
India— Head Office in British India which controls 
the business— Company is not liable to j^sessment. 

\ I.R, 1921 Bom. 159 43 Mad. 75: A.l.R. ^ ^ f ’ 

Ref.(Schwabe, C.J.. OUfield ETC 

SECY, board op RBVBNiray. RiPON Pres., BTC. 
77 I.C. 621=17 M.L.W. 584=32 M L.T. 308 

1923 M.W.R. 321=48 

A.LR. 1923 Had. 874=« H.L.J. 823 (F. B«). 
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f NOOMB'TlX IGT (1918), S. 3—Proflta oatalde 
India. 

—— Manufacture outside British India— Seat of 
'management in British India — loconae Anally 
accounted for in British India— Income not neces* 
earily assessable— Question falls within S. 51. Com* 
■missioner of Tixation v. Kirk, (1900) A.C. 680. Disl. 
{iraeUod,C.J. and Shah, J.) The Auranoaiud 
MILLS, LTD.. In re. 64 I.C. 9=43 Bom. 1288= 
23 Bom. L.R. 570=A. I. R. 1921 Bom. 199. 
— S. 8— Tea garden. 

-W here in a tea garden tea is grown and made 
ready for the market by mechanical process, the 
-income must be apportioned and that portion of it 
which comes from the manufacturing prooess is 
assessable. Inland Hevenue Commissioners v. Ran- 
eem, (1918) 2 K.B. 700 ; Mitchell v. Egyptian Hotels, 
(1915) A.C. 1022 and Commissioners of Inland 
Revenue v, UTaxse, (1919) 1KB. 647, Foil, (ifooker- 
jee, Ag.C.J., Fletcher and Chaudhuri, JJ.). KILL- 
ING Valle? tea Oo., Ltd. v. Sect, of state. 

61 1.G. 107=48 Gal. 161= &.I.R. 1621 Gal. 40 (F.B.). 

— B. 3-^Yariatioa of exchange. 

' ' -ProAts made by variation of exchange by 

sending of remittance by a hanker of Indian cur- 
rency to Penang are assessable to income-tax. 
{Schwabe. C.J. and Couils- Trotter, J.). Secre- 
•TABT, Board op Revenue v, Abunachalam 
CHBTTIAE. 77 I.C. 216= 

47 Mad. 197=18 M.L.W. 776=83 M.L.T. 119= 
I.I.R. 1924 Had. 208=45 H.L.J. 707 (S.B ). 
—S. S—Royalty upon coal. 

Income from royalty upon coal is not 

-income from business — Such income falls under 
ol. (vi)— Local cess cannot be deducted in assess- 
ing Income-tax. (Dawson'Miller, C. J., Mulliek and 
BucT^ill, IJ.). In the matter of JYOTI FbASAD 
'Snloa'DEO OP KA6H1PUR. 60 I.C. 367= 

2 Pat. L.T: 188=8 P.L J. 62=1921 P.H.G.C. 81 = 

„ , A.I.R. 1921 Pat. 103 (F.B.). 

—8. 5— Scope of. 

- — potion 83 .(1) Vm not intended in any way to 
• enlarg’d the scope of S, 5 or to bring into the net 
-.any income accruing outside British India merely 
heoause tha( income was received through or from 
a business oohneotlon in British India. {Schwabe, 
■0,J, and Wallace, J",), Boabd op Revenue o. 
madras EXPOBT Oo. 711.0.756=46 Mad. 360= 

17 JI.L.W, 161=82 M.L.T. 37= 
^ A.I.R. 1923 Mad. 422=44 M.L.J. 290. 
•HS. 8— BaslnesB premises. 

— j~~fleotion 8 cohoems property of the nature of 
-resident^l property. Business premise’s, such as 
-ahops, offices and godowns are not included in the 
hodae pr^rty.’* (RoMnson. C.J. and 
nauttg JJ), ROWB& Oo. SEORETABT OF 
STATE. 67 1.0.781=11 L.B.R. 299= 

fl Q » , ^ 1*:^ 40=A.I.R. 1921 L.B. 30. 

“'B. 9— Business premises. 

Per Prasad and Knox, JJ. {Piggoli, J. 

■ <WMenz»ng).— under the Income-tax Act (1918) as it 

steads theallowanoe onaooountof the annual valuo 

-of business premises owned and occupied by the 

assessee, 18 not liable to assessment at all {Knox, 

Pfusud, JJ.). In the matter of 
-JOHN&OO., 43 All. 139= 

>-.a o P . « 297 (P.B.). 

^8. g —Expenseg of ander-vplters. 

* V to the under-writers on an issue 

'Of oe^in preference shares by a Company is not 
Item of expenditure within 8. 9 (2) (ix) 

64 i.o. 19=48 Bom; laoei^ 

i.d^a3 -Bom.L.R. 876=A.I.HM8ai Bom. SbL 


IHGOHE-TAX ACT (1918), 8. 9— Losses. 

— S. 9 — Interpretation. 

^The words “machinery or plant which has 

been .sold or discarded as obsolete’* in Cl. 7 of sub- 
S. 2 of S. 7 do not include the case of a sale of 
machinery which is not sold as obsolete. The 
words “as obsolete” govern both ‘discarded* and 
‘sold.’ (Schwabe, C.J. and Wallace, J.). BOARD OP 

Revenue Madras v. Ramanadhan Chbttiab. 
79 1 C. 608= 19 H L.W 34= 33 M L-T. 292= 
1924 H.W.N. 142= A.I.R. 1924 Had. 499= 

46 M.L.J. 42. 

‘ Profits: 

‘Profits’ in S. 9 of the Act means charge- 
able income and must be computed from the gross 
income after allowing for the sums paid and debit- 
ed as detailed in sub-S. (2). 

The assessing officer is not entitled to allow any 
deduction for sums paid or debited other than 
I those properly paid and debited as detailed in 
I sub-8. (2). (Afoefeod, C. J". and Shah, J.). THE 
' Tata Industrial Bank Ltd, In re. 66 I.G. 979= 

24 Bom. L.R. 118=46 Bom. 967= 

A.I.R. 1922 Bom, 79. 

“Ottmed.” 

Per Robinson, C.J. and ilaung Kin, J. {Scald. 
/..contra). — “ Owned ** does not mean only the full 

ultimate legal title but the allowance should also 
be granted to an assessee holding some lesser degree 
of ownership. The Burma Railways are owners of 
the Railway system and all its premises for the 
purpose of S. 9 (2) (i). (Robinson, C.J., Maung 
Kin and Seald, JJ.). Burma Railways Com- 
P.ANY V. Secretary of State. 64 LG. 801= 
11 L.B.R. 33= A I R. 1921 L.B. 9 (F.B.). 
— S. 9~Litlgatlon expenses. 

Expenses for protecting profits from income- 

tax and for refund of tax are not for earning profiis. 
Expenditure incurred in employing accountants 
and lawyers in the matter of a dispute between 
assessees and Government as to the amount. of 
excess profits duty payable for the year endine 
March 1920, the year in which Excess Profits Duty 
Aot applied and similar expenses inourred in arriv- 
ing at the income on which income-tax assessment 
was made or _ was to be made cannot be brouglit 
into account in arriving at the . proper assessment 
of the mcome-tax. These monies ate expended not 
for the purpose of earning profits at all but for the 
purpose of in one case, proteotlng profits from 
Governmont’s olaim to Income-tax and in the 
other case of getting back from Government the 
excess profits duty claimed by or paid to the 
Government in respect of some past neilod The 
amount paid to the Government in the nature of a 
fine arising out of a matter connected with the 
business and costs incurred in resisting the imposl- 
tion of suoh fine ate not ohargeg that could be 
deducted. {Schwahe^C.J. and CouttS'Trotter.JY 
Secretary, Board of Revenue v b Mumt 
SWAMI CHETTT. ,77 I C 39=« m 

83 M.L.T. 122=47 Mad B93- 
-S. (S.B,). 

Set off. 

Whore the subsidiary business engaged in Is 
employment of the assessee' B capital orlabom-^ff 

is, for the purpose of aseeasmeut, to be treated aL a 
l^art of the business of the flm If 
one hrauoh TnAV« a ten- 


UQultsTn 

RBVHRU] 
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INCOME-TAX ACT (1918), 8. 9 — Managing 
company. 

Revenue and Settlement, Income-tax v 
B. Muniswami Chetty & Son. 

77 I.C. 39=18 ML.W. 792 = 
33 M.L T. 129 = 47 Mad. 653 = 
A.I.R. 1924 Mad. 205 = 45 M.L.J. 711 (S B ). 
— S. 9 Managing company. 

■ Where the Secretary of State, as owner, had 
the B.N. Railway oonstructed and managed by the 
Company, 

Eeld, that the liability to pay tax depends on 
the epecial agreement between the two parties and 
their relation to one another and that the Com-' 
pany is liable only in respect of its share of the 
surplus profit in return for its service as the manag- 
ing Company. {Woodroffe, Orea^es and Ghae, 
JJ.). B.N. Ry. Co., Ltd. 0 . The Secpftabt of 
state FOB India. 70 I.C. 46=27 C.W.N 34 = 
49 Cal. 815= A.I.R. 1922 Cal. 503 (F.B.). 
— S. 11- Interest. 

Interest paid by share-holders on loans from 

the Company is i-ot liable to tax 14 A C. 351, Foil. 
{Ayling, Coutts Trotter and Ramesam, JJ.). Boahd 
OP Revenue v. Myuapore H.P. Fund. 

76 I. C. 833=35 M.L.T. 60 = 20 M. L. W. 27 = 

1923 M.W.N. 409 = 47 Mad. 1 = 
A.I R 1923 Had 664 (S B ) 

Compound interest added to principal on non 

payment is not taxable. 

Where compound interest is payable by a debtor 
to bis creditor with yearly rests and the creditor 
adds to the principal amount the interest which 
has accrued due at the end of the year but does 
not receive payment either in cash or by counter- 
credit in the debtor's accounts, such interest is not 
taxable income. ( ^yling, Krisfnan and P,amesam, 
JJ.). BOARD OF Revenue v. Pydah 'Venkata- 

CHALAPATHY GaRU. 69 I.C. 405- 

16 M.L W. 174=1922 H W.N. 400= 
31 M L.T. 255= A.I.R. 1922 Had. 426 (F.B.) 

— a. 12— LoBseB. 

^Losses incurred by an assessee as a member 

of a company or firm are to be taken into conside- 

ration in fixing the amount of his total income. 

(Baker, J. C. a,nd Eallifax, A.J.C.). BALKISHAN 

NATHAM V. COMMiySTONER OP INCOME-TAX. 
HATHAM V. V.U ^ ^ 972= A.I.R. 1924 Hag. 153. 

—S. 19— Meaning of Beetion 

——The meaning of 8. 19 of the Indian Income 
ta* Act, 1918, is that, if the total ^oomo aotually 
received has been ascertained by tbe Collector, the 
Collector is to compute the incorne-tax and sui»r- 
tax which would have been payable if income tax 
and super tax had been levied in the previous year 
with reference to the true amount of the income 
so ascertained and then the difierence between the 
sum so computed and the aggrepteof the suma 
^rpadvnaid by the assessee for the previous year 
ought to he paid by, or refunded to the assessee as 

^^ThrseXm'^oes not mean that if no 

or income-tax bad been demanded or paid for the 
previous year on the provisional assessment. 
Sftfhinc shall be paid for the year of assessment. 

fsc'SrC. J. Ld waller. JO- COMM-B— 

OF INCOME-TAX, w 129 = 

W. 

Section 10 simply mians that if 

of the year it is found that the amount at which 

lECon.6 was aaBesi,.a haa been 

reduced, there is a ripht \ 

the mutter accordingly. {Schwabe,CJ., Oldfield ana 


INCOMB-TAX ACT (1918), 8. 33— EngUlh Lav 
and Indian Law. 

Couits-Trottery JJ.). SEOY., BOARD OP RbvrndBv, 
MD. S.H. Mean Sahib & Co. 68 i.c. 655= 

45 Had. 977=16 M.L.W. 333=1922 M.W.N. 883= 
A.I.R. 1923 Mad. 34- 43 M.L.J. 434 (F.B.). 
— S. 23-^Scope of. 

Section 34 of the Income tax Act, 1922, re- 

ennets S. -25 of the Act of 19<8 and it applies not 
only to the present and future but also the past. 
(Schwabe, C.J. and Waller, J.) COMMISSIONER OP 

Income-tax, Madras o.N. S. S. Chidambaram 
CHETTIAR. 79 I.C. 79g=19M L.W. 129= 

1924 H W N. 35= A.I.R. 1924 Had. 485. 
— S. 26 — Interpretation-Demand. 

The word "demand” covers a case of enhance- 
ment by the Commissioner under S. 22 or by a 
Chief Revenue Authority under S. 23 or under S. 24 
where the Collector or the Commissioner orders a 
man to pay double ihe rate. It applies to a deter- 
mination of » sum or extra sum to bo payable by th© 
assessee in such manner as to bind the assessee. 
{Rankin. C. J. and Mitter, J.). TRICDMOHAND* 

Dansing V. Chief Revenue authority, 
Bengal. 110 I.C. 124=33 Cal. 565= 

32 C.W.N. 287 = A.I.R. 1928 Cal. 837, 
—8. 28— Scope. 

Section does not provide for appeal to Com- 

missioner. 

Section 26 only relates to a mistake in the- 
demand of any assessment, and cannot enable the 
discontented assessee, who has paid the amount 
demanded from him, to re-open the question of the 
assessment. The section provides for the rectifi- 
cation of mistakes caused by the demand not cor- 
responding to the assessment, and does not provide 
for an appeal to the Commissioner from the order 
of the Collector under S. 26 either rectifying the 
mistake or refusing to rectify a mistake on an 
application made by the assessee. (Macleod,CaJ. 
and Coyajee, J.). THE JUBILEE ftllLLS, LTD. 

THE COMMISSIONER OF INCOME TAX. 89 I.C. 895= 
27 Bora. L.R. 400= A.I.R 1923 Bom. 357. 
—8. 26— Time for applying. 

An appliofttioa under S. 26 rnadd more than 

a year from the date of original demand but within., 
a year from the revised order of assessment is withim 
time. {Rankin, C.J. and Mitter, J.). TBIOOM- 
CHAND Dansing v. Chief revenue authority, 
BENGAL. no I.C. 124=55 Cal- 563= 

32 C W.N. 287= A I R. 1928 Cal. 837. 
~S. 31— Company and flhare-holder. 

i.per Woodroffe and Greaves, J J . (contra Ghosef 
J.) — A company is not an agent within the mean-^ 
ing of S.s. 31 and 34 of the non-resident share- 
holders as it is not in receipt of ahy income ^ the 
shareboldi-rs within the meaning of S. 31. {Wood‘ 
roffe, Greaves and Ghose, JJ.)- IMPERIAL TOBACCG 

Company of India, Ltd. v. Secy, of State pob- 
INDIA. 67 I.C. 902=49 Cal. 721 = 26 C-W^N. 743- 
37 C.L.J. 237 = A.I.R. 1922 Cal. 434 (S.B.). 

_g 33— English Law and Indian Law. 

Difference between. , l -t. 

Per Curiam.— Vndet the English Act it is 
essential that the profits should arise from the 
exercise of the trade within the United Kingdom, 
In the Indian Acts, however, in the case of any 
person residing out of British India all Profit® 
gains accruing or arising to such person 
directly or indirectly through or from any ^us^ess 
connexion in British India shall be 
income accruing or arising within 
There is no such provision in the English Act and 
that distinguishes the English Acts and the cases- 
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I90O]p*TAX ACT (1918). S. 33— Foreign oozd' 
pany. 

decided tberenader from the Indian Aote. 5 H. and 
N. 71; (18961 A C. 326; (1920) 8 K. B. 275. iJe/. 
{Chatterjea, MuJterji and OuJtzner, JJ,). BOQEBS 
Peatt Shellac co. v. Secy, of State. 

83 l.C 273=40 C.L.J. 110= 
28 C.W.N. 1074=52 Cal. 1 = A.I.R. 192S Cal. 34. 

—B. 33— Foreign company. 

Per Curiam — Where Company was incor- 
porated in America with its headquarters there 
and had a branch at Calcutta purely for buying 
pnrposes, 

Held, it was liable to assessment. A. I. B. 
1923 Mad. 422, Dissi. /rom. {Chailerjea, Mukerji 
and ChoUner, JJ.). ROGERS PSATT SHELLAC CO. 
V. &E07. OF State. 83 l.C. 278^ 40 C.L.J. 110= 
28 G.V N. 1074=52 Gal. 1= A.I.R. 1923 Cal. 34- 

— S. 83— Object. 

The latter part of B. B3 (1) relating to assess- 
ment in the agent’s name, merely provides machin- 
ery by which the tax can be levied where the non* 
resident cannot himself be got at. (WalUs, C. J„ 
Ai/ling and Krishnan, JJ.). COMMISSIONER OF 
INCOME-T 'X V. BHANJEE RAKJEE & CO. 

64 l.C. 239=44 Had. 77i=l4 H.L.W. 79= 
1921 H.V.N. 631= A.I.R. 1921 Had. 212= 

41 U.L.J.191 (S.B.). 


— fi. 33— Scope of. 


■ " Foreiifn firm purchasing i» British India as ! 
agents are not liable. ' 

Beotion 38 (1) is not a charging section at all, bnt ' 
a znaebinery section and is not intended to impose 
any taxation upon any income which would not 
otherwise be liable to tax, but points to the method 
of collecting the Income-tax, where a person whose 
income is to be taxed is not himself available. 

The condition precedent to asseseability is busi- 
ness in British India and not merely a business 
oonneotion in British India and it is not laid down 
in the Aot that the two phrases are identical in 
meaning. The test is — 
la the non resident firm by its agency out here 
in British India, making profits in British India 
which pass to it through the hands of its agent ? 

If it is, then 8. 88 ( 1 ) applies. If not, not S. 83 (1) 
was not inUndfd In any way to enlarge the scope of 
8. 6 or to bring into the net any income acoruing : 
outside British India merely because that income 
was received through or from a business oonnection 
In British India. (Schiaabe, G. J. and Wallace. J.). 
The bacbetary, Board op revenue, Income- 
tax, Madras v. The Madras Export Com- 
pany, Madras. 7i i.c. 766=17 m L W. 16i = 

82U.L. T. 37= 4^ Had. 860= 
A.I.R. 1623 Had. 422= 44 H.L.3. 260. , 

It makes no difference with regard to S 38 (1) 

whether the non resident entitled to the inoome is 
a Britith subject or a foreigner. (IKallM. 0. J„ 
Ayling and Krishnan, JJ.). COMMISSIONER OP 
INOOME TAX o. BHANJEB RaNJEB & CO. 


64 1 0. 239=44 Mad. 778=14 M. L.w. 76= 

, 1921 H. W. R. 631= A.I.R. 1921 Mad. 212= 

a o« . * 4lM.L.J.m{S.B.). 

— B. 86— Attachment. 


— I There is nothing in the Income-tax Aot or 
tl^e Land Revenue Code which renders it obligatory 
lor the person who is actually efieoting the attach 
mwt to give a receipt. (Kennedy, J.C. and iJiou. 
4.J.C.). Emperor t». Gdlabrai. ^ 

1“ B. 161=2? Cp. t.J, 

■ - .i ... A, I. R, 1921 

D. D. VOL. ni— 106 A 106 


INCOHE-TAX ACT (1918), S. 91— Appoal 
Privy Gonnoll. 


—8. 36— Warrant of distraint. 

Under the Income tax Aot no warrant is 
necessary at all for effecting the distraint of th^ 
defaulters’ movable property under S 86 as arrears 
of income-tax are to be reoovered as arrears of 
land revenue and under 8. 154 of the Land 
Revenue Code DO warrant is necessary to enable a 
Tapedar or a Muufihi who can read and write and 
who is acting under the orders of the Colleotor or 
the Hahalkari to distrain. 

Although the Income-tax Aot provides a form of 
warrant, that is for the convenience and instruor 
tions for the Revenue Officers and there is nothing 
in the Income tax Act whioh renders the form 
obligatory. Of course, if a warrant is issued it is 
expedient to issue it in the formas appended to the 
Aot. But this does not take away from the Oolleotoc 
the right to oolleot the inoome tax without war- 
rant [Kennedy, J. C. and Aston, A. J. C.). EM- 
PEROR V. Gdlabrai. 83 1. C. 899= 

26 Cr. L. J. 195= 16 S. L. R. 161= 

A.I.R. 1921 Sind 51, 

— S. 40— Jorisdlotion. 

■ ■■ A charge under S. 177, Penal Code, within 
the meaning of S. 40 of the luoome tax Aot can 
be legally tried only at the place where the verifi- 
cation is made. (Oldfield and Bamesam, 
MOHIDJN PaEEIBI MABAEAYAB, In re. 

68 l.C. 843=46 Had. 839=16 H L V 335 = 
31 H.L.T. 282=1922 H.W.H. 690= 
28 Cr.Ii.J. 619 = A.I.R. 1623 Had. 50= 

43 H.L.J. 475. 

—a. 43— Total profits. 

— ' ■ In arriving at the “total profits” for the pui- 
poses of the rule, income-tax payable at stations 
outside British India is not to be deducted, {WalliSt 
C, J., Oldfield and Kumarasuami Sastrt, JJ.)» 
CBIEF COMMB. OF INCOME-TAX, MADRAS «. 

Eastern Extension Australasia and cbina 
teleqbapb Co., Ltd. 68 1. Q. 485= 

44 Had. 489=13 H L.lQr, 468= 
1921 H.W.N. 29e=A.I.R. 1921 Mad. 298= 

40 H.L.a. 560 

— S. 46— Mode qf recovery. 

■ Where a Police Officer attached monies in ia 
shop in pursuance of a distress warrant Issued by 
the Collector for recovery of income-tax. the Colleo- 
tor may on receipt of a certificate from the Income- 
tax Officer recover the amount specified therein tvs 
if it were an arrear of land revenue, and in are^s 
notified by the Commissioner arrears may also bo 
recovered by any process enforceable for the re- 
covery of any pirrear of any Municipal tax or locdl 
rate. But in the absence-of orders under S. 46 (8) (4) 
the Collector cannot issue diettoss warrant fqr 
realisation of arrears of Income-tax. (Hoes, /.), 
JAIBAM SAHU t). KING- EMPEROR. 

72 1.0.964=4 Pat.L.T. 171 = 
1923P.H.C 0. 111=1 Pat. L R. Cr. 68= 
24 Cr L.J. 490= A.I.R. 1923 Pat. 388, 
— S. 46— Mode of servioe. 


o. ui luti vuriivr ooes not require thae 
service of a notice must be made personally by 
the rffioer of the Court himeelf, It does not ex- 
clude any of the other forms of servioe permitted 
by 0. 6 of the 0. P, Code. [Sallifax, A J.C ) 
The Local Government v. ismail Bhai 

66 1.0. 623=23 Cr. L J. 691= 

-S. t. Privy 

A d.oidon pnder 8. 61 of the Thoome-tax 
Act 6^ 1918 le nwtdy .^dvieo^, and , ro^ la the 
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IMOOHB-TiX ACT (1918), 8. 81— Appeal to 
Privy Coancll. 


proper or legal sense of the term final, and there- 
fore no app-^al lies to His Mijesty in Gonnoil. 
{Rankin and Page^ JJ.). Probsat GHANDra 
Barua v. emperor. 84.1.0.81 = 

51 Cal. S04=A.I.R. 1924 Gal. 668. 

• Subject to the provisions of 8a. 109 and 110 

0. F. Jods. there is a right of appeal to 
His Majesty in Council against the decision of the 
High Court on a reference to it under S. 51 of the 
Indian Income-tax Act. 40 Cal. 21, Dist. {Schwabe, 
C.J. and Coutts Trotter, J.). Seoretary, Board 
OF Revenue v. Madras export Company. 

76 I.C. 375 = 18 H.L.W. 392 = A.I.R. 1924 Had. 63. 

Order under S. 51— No appeal lies to Privy 

Council as it is not a final order— Appeal to Privy 
Council— General right — Principles discussed. 

No statute, Imperial or Indian, is to be found, 
giving expressly, or by implication, a right of 
appeal, either with or without the leave of the High 
Court of Bombay, to His Majesty in Council from 
a decision or order made, or judgment given by the 
High Court under the provisions of the 5l8t section 
of the Indian Incoms'tax Act of 1918, neither can 
any such Statute be found giving a general right of 
appeal to His Majesty in Council from the orders 
or judgments of any class of Coutts, as the 3td 
section of the English Appellate Jurisdiction Act , 
1876, gives a general right of appeal to the House of 
Lords from the judgments or orders of the Coutts 
therein mentioned. 

The words “original jurisdiction " in Cl. H9 of 
Letters Patent (Bom.) are only used in contradis- 
tinction to the words “ made on appeal “ mention- 
ed earlier in the clause. The appeal is competent 
if the decision and order of the High Court under 
S. 51 of the Income-tax Act are within Cl. 39 of 
the Letters Patent. It mast be either a final judg- 
ment or a final decree or a final order. A final judg- 
ment as understood in English litigation is no- 
thing more than that there should be a proper litts 
eantestatio and a final adjudication between the 

parties to it on the merits. 

The fact that the functionary who states a 
special case for the opinion of the Court is or is not 
bound to act upon it. does not necessarily deter- 
mine whether the order and decision of the Court 
is or is not merely advisory. In order to determine 
whether an order made by a Court on a case stated 
is final or merely advisory, it is necessary to ex- 
amine closely the language of the enactment, whe- 
ther statute, rule or order, giving the power to state 

* When a case is stated for the “ opinion ’’ of the 
Court, that would serve prima facie to indicate 
that the order made by the Court was only advisory. 
Where the case is referred for the “ decision or 
“determination*’ of a question, there isapnma 
facie difficulty in holding that the ^ order embody- 
ing this determination or decision is advisory, but 
the use of these words or one of them is not 


The decision, judgment or order made by the 

lourt under S 51 of the Income-tax Act u merely 
dvisory and not in the proper and legal_ sense of 

be term final, and an appeal from 

jDt. {Lord Atkinson.) TATA IRON & STEEL CO. o. 

iHIHP revenue authority. 74 I.C. 489- 

4 L.R P C. 170= 1923 M W.N. 603- 

25 Bom. L.R. 909 = 21 A.L.J. 675=50 I.A. 212- 

4 a M L ff. 872= 47Bom. 724=39 C.L.J. 18- 
18 M.L. W. 51^ ^ ^ ^ JJ j 

A.I.R. 1933 P.C. 148=45 H.L.J. 295 (P.O.). 


INCOHE-T&X ACT (1918), S. 51— Duty of Re- 
venae Authority to state a ease. 


—8. Si— Application for refond. 

——An application for refund of income-tax 
already paid by mistake is not in the course of 
assessment under the Act and it docs not come 
within S 9. (Jfocfcod, C.J. and Covajee, J.). THE 
Jubilee Mills, Ltd. o. The Cohmissionbr op 
Income TAX. 89 I.C. 593=27 Bom. L.R. 400= 

A.I.R. 1925 Bom. 257. 
— S. 51 —Contents of reference. 

•Obiter — Whilst it is quite proper for Income- 

tar Commissioner to state his opiaion upon the 
questions involved, it is his first duty to state 
clearly and fully the material facts admitted or 
proved in evidence before him. {Dawson Miller, C.J. 
and F‘^ster, J.). RAJA SHIVA PRASAD SlNQH t>. 
KinQ-EmperOR. 82 1 C. 693=5 P L.T. 497= 
1924 P. H. C. C. 234 = 2 Pat. L.R.Cr, 233= 
4 Pat. 73= A.I.R. 1)24 Pat. 679. 
— S. 51— Discretion of Revenue Authority. 

• Jhief Revenue Authority is entitled, in the 
exercise of its discretion, to refuse to make a reference 
to the Sigh Court. 

Under S. 51 the Chief Revenue Authority is 
authorized to oome to the decision that reference 
to High Court is unnecessary. It is not iuouinbent 
on the Chief Revenue Authority to m 
reference whenever an application fo* a rofarence is 
made. But S. 51 is rather too wide iu its terms. 
There certainly might be cases in which, if the 
application for a reference were refused, the Oonrt 
might consider that it was a case In which it was 
incumbent for the Chief Revenue Authority to 
make the reference. {Macleod, C. J. uni Pato- 
celt, J.). In the matter of SpecjfiO Relief 
ACT. 43 Bom. 1064=23 Bora. 601=63 I.C. 775= 

A.I.R. 1921 Bern. 432. 
•f Revenne Anthority to state a 


case. 

— —Principles discussed. 

If thd ^9903866 appU 00 for ft oftflo, the Authority 
mast state it, unless he can say that it is ftivolons 
3 t unnecessary. He is not to wait for the Court to 
order him to do it ; it will be a misfeasance and a 
breach of the statutory duty if he does not do it. 
The word “may" in the section does not mean 
“shall”. Neither are the words “it shall be lawful" 
those of oompolsion. Only the capacity or 
authority or power is given to the^ authority. But 
when a capacity or power is given to a pnblio 
authority there may be cironm^itances which oouple 
with the power a duty to exercise it. (JttUtts v. 
Bishop of Oxford, 5 A.O. 214, 222, Foil.). 

“There may be something in the nature oi tae 
thing empowered to be done, something in the 
obieot for which it is to be done, something m tbe 
oonditions under which it is to be done, some- 
thing in the title of the person or persons for whose 
benefit the power is to be exercised, which may 
couple the power with a duty, and make it the 
duty of the person in whom the power is reposed to 
exercise that power when called upon to do so. 

Supposing that there is a serious point of law to 
be considered, there does lie a duty upon the 
Chief Revenue Authority to state a ease for tae 
opinion of the Court, and if he does not appreciate 
that there is suoh a serious point, it is in «ie 
power of the Court to control him and to oruer 

him to state a case. If there is a 

ought to be decided in a regular manner and upon 

^ to bo oUtod dooo not dopond 

Bpon the qaooHon wbothet the Chief Sevenoe 
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INOOME-TIX ACT (1918), S. 51— Katare of High 
Ooart’s jarlsdlotioD. 

Authority had reasonable grounds for being satis* 
'fied that a reference was unnecessary. 

The question whether capital placed in a parti* 
tiular investment was capital employed in the 
business is not a pure question of fact, upon which 
the deoision of the Income-tax Commissioner 
would be conclusive but is a question of law or of 
mixed law and fact, the decision of the Revenue 
Authority, upon which would be open to review. 
iLord Philliniorg.) ALCOOK & CO. v. REVENOE 
Authority. 75 I. C. 392=23 Bora. L.R. 920= 
21 A.X.J. 689 = 30 I.A. 227=1928 M.W.M. 357 = 
47 Bom. 742=83 M.L.T. 267=18 M L.W. 918= 
4 L.R.P.C. 188=39 C. L. J. 302=28 C.W.N. 762 = 
A.I.B. 1923 P.C. 188=45 M.L.J. 592 (P.C.). 

— S. 51— Nature of High Court's jurisdiction. 

■Nature of High Court’s jurisdiotion is 
appellate and not original — Procedure applicable 
to appeals from mofussil and from Original Side 
respectively must be applied according as aeseesee 
resides within or outside ordinary original juris- 
diotion. {Mookerjeey A.C.J., FUtchsr and 
Walmsley, JJ.). BiRENDRA KiSHOBv. Seoy. OF 

'BTATB. 60 I.C. 112=48 Cal. 766=25 C.W.N. 80= 

A.I.R. 1921 Gal. 262 (F.B.). 
— SI— Necessity of reference. 

— -It would be open to the Court to consider 

the grounds on which the Chief Revenue Authority 
was satisfied that a reference was unneoessary 
'XMacleod, C.J. and Fawcett, J.) In the matter of 
THE Excess Profits Doty act, 1919. 

681.0.964=45 Bom. 881 = 23 Bom. L.R. 139= 

A.I.R. 1921 Bom. 119. 

' If to the Revenue Authority, which is en- 
trusted with the assessment, is left, the duty of 
‘deoiding whether and to what extent it reqaiies 
aasistanoe in making it, full effect will be given to 
each part of the language employed in the Income* 
tax Act. (WaXl%a,C,I, and Oldfield, J.). Chiep 
OOMMB. OP Income-tax, Madras v . Ananta- 
JDB Gold Mines, ltd, 64 1.0. 882= 

44 Had. 716=14 HL.W. 108=1921 H.V N. 302= 
A.I.R. 1921 Had. 524=41 H.L.J. 177. 
—8. SI— Questloni of faot and lav. 

Question as to nature of business of company 

■is one of fact. 

Under S. 51 (1) power is given to the High 
Court to decide queetious which have arisen with 
reference to the interpretation of any of the pro- 
■visions of the Aot or of any rule thereunder. No 
power is given to the High Court to deal with 
■questions of ..act by way of appeal against deoi- 
sions of the Revenue Authorities. What is the 
business of a company is merely a question of faot. 
(Robinson, G.J., Maung Kin and >Pratt, JJ,), 
Ahlonb Land Co., ltd, o. Sbcbbtabt op 

67 I.C. 683=11 L B.R. 809= 
1 Bur. L.J. B8= A.I.R. 1922 L.B. 35 (P.B.). 
——The question whether inoome can bo said 
4o accrue or arise in British India would ordinarily 
be a question of faot, bat whether inoome aooruing 
-outside British India can be taxed as aooruing in 
British India because the company is registered in 
British India is a question of law and falls ^thln 
'the purview of 8. 61 of the Indian Income-tax Aot 
>{itacUod, CJ. and Shah, J,), THE Aurangabad 
Mills, Ltd., In re. 64 I.C. 9=43 Bom. 1286= 
23 Bom. L.R. 870=A.I.R. 1921 Bom. 189, 
—8. 81— Right to begin. 

“7 The objector who questions the assessment 

'jBftonld begin and should have the right to reply, 
vfarguM of Ohandoa v. Inland Bwmnt Oowmtt- 


INCOME-TAX ACT (1918), S. S2-Wrong asMSS* 
meat. 

sionsrs, (1851)i6 Exch* 464 and Drake v. Attorney- 
General, (1843) 10 Cl. and F. 257, Foil. {lAooTeerjee^ 
Ag. C.J , Fletcher and Chaudhuri, JJ.). KILLING 

Valley Tea co,, Ltd. v . Secy, op State. 

611.G 107=48 Cal. 161= A.I.R. 1921 Cal. 49 (P.B.). 
— 3. 51— Scope of. 

‘Where a reference is made under S. 51 in 
pursuance of an order of the High Oonit under 
S 45 of the Specific Relief Act, and the latter 
order has not been appealed against, it cannot be 
objected at the hearing of the reference that the 
order under 3. 45 was made without jurisdiotion. 
{Wallis, C.J., Ayling and KrUhnan, JJ.). DEPUTY 
OoMMR. AND Secy, to the Chief Oommb, op 
iNCo.ME-TAx, Madras u. Abdulla Sahib & Co. 

70 I.C. 30=14 H.L.W. 413= 
A.I.R. 1921 Had. 717 (F.B.). 
■■ ■ T he effect of S. 51 is not to partially repeal 
S. 106 even to the limited extent of allowing the 
High Court to exercise original jnrisdiction when 
there are allegations of bad faith. (TTaWis, C./, 
and Oldfield, J.). CHIEF COMMISSIONER OP IN- 
COME-TAX, Madras v. North anantapub 
Gold Mines, Ltd. 64 I. 0. 682=44 Had. 718= 

14 H.L.W 108=1921 H W.N. 502= 
A. I. R. 1921 Had. 324=41 H. L. J. 177. 
—8. 81— Time for reference. 

- ■■■ An application to the Chief Revenue Antho- 
rity to refer a question to the High Court under 
8. 51 must be made in the course of assessment, 
and before the disposal of the case. (Afoefeoi, C.tT. 
and Shah, J.). PanA LAL GANESHOVS, In re 

64 I.C. 610=46 Bora. 707= 
23 Bom. L.R. 1267= A.I.R. 1922 Bom. S4S. 
— S. 51— Unpaid oomponud interest. 

Oompoand interest added to principal on 

non- payment Is not taxable. (Aviing, Krishnan 
and Bamesam, JJ ). Chief Oommissionbr op 
Income-tax t). Vbnkataohalapathy Qabu 
69 I.C. 403=16 H.L.W. 174=1921 H W.N 430= 
31 H.L T.29S = A.I.R. 1922 Had. 426 (F.B.). 

— S. 52— Jnrisdlotlon of Civil Oonrt. 

- — -Unless an Income-tax Officer assesses some- 

thing whioh is not an income or levies an assessment 
on classes of income exempted by the Aot, he does 
not overstep the limits of his jurisdiction and his 
assessment does not oease to be under the Aot 
within the meaning of S. 62 of the Act of 1918. 
Where an Income-tax Officer pnrpoits to tax an 
income and inoome only his order is one under the 
Income-tax Aot and if it is wrong it oan be rootified 
on appeal to the Oommissioner. There is no juris- 
diotion in a Civil Court in suoh a case to question 
the propriety of the order (3. 52 of the Act). (£»u- 
mond and Kennedy. A.J.Cs,). DATAbam Ramdas 
V. Sborbtaby of State. 78 l C 949= 

18 S.L.R. 88= A.I.R. 1925 Sind 130. 
— S. 52— Reference to High Court. 

■Section 52 of the Income-tax Aot prohibits 
among other things, any application against the 
Chief Revenue Authority under S. 45 of the Speolfio 
Reljef Aot directing him to make a tefocoaco to the 
High Court under S. 51 of the Income-tax Aot 
1918. (Woffij, C.J. and Old/ield, J,). OHIBP 

Oommb. op income tax, Madras o. anantapur 
Gold Mines, ltd. 64 I.C. 682=44 Had. 718= 

14 H.L.W. 108=1921 ILW.K. 802* 

a no V A,I.R. 1921 Mad. 624= 41 H.LJ.m* 

—8. 82 — WMBg asieiiment. 

— IfaintainaMtify. 

Where a certain inoome is outside the seone ol 
the Act, suoh as agrioultual inoome oi ineoaTnoi 
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INCOME-TAX ACT (1922)-Appllcability. 

earned in or brought into British India, any aesass- 
ment in respect of such income would be outside 
the scope of the Act and a civil suit to recover it 
’ would not be barred by reason of S. 52. (Devadoss 
and iJackay, JJ.). SETHUPATBI AvprgaL v. 
Sect, of State 114 I.C 829=52 Mad. 12= 
28 M.L.W. 667 = A l.R. 1929 Had. 179 = 

55M.L J.770. 

INCOME-TAX ACT (XI of 1922). 

—Applicability. 

Proceedings started under the Act of 1918 but 

continued under theActofl922 — Act of 1918 was 
applicable -to the proceedings. {Baker. J.C.). 
ABJDN KHEMJI & CO., In re. 80 I C. 362= 

A.I.R. 1325 Nag. 69. 

— Application of law. 

If the Crown, seeting to recover tax. cannot 

bring the subject within the letter of the law. the 
subject is free. But the Court cannot undertake, 
out of its own notions of what is fair, to adapt or 
re-arrange the machinery of the Act upon a matter 
of such characterand importance as maintenance 
allowance. Pariingion Attornep General, (1869) 
4 H.L. 100, Bel. on. IBankin, C.J., Ghcse and Buck- 
land, JJ.). Bijat Singh dudhuria., In re 

57 Cal. 918= A.I.R. 1930 Cal. 641 (F.B ). 
—Avoiding tax. 

. -Any subject of the State is entitled to escape 
paying taxes if he can devises lawful method of 
doing so but by dividing what is in fact a single 
transaction between two documents be does not 
achieve the device which he seeks; nor does be 
change the nature of the transaction. (Courtnev^ 
Terrell. C.J., Das and Kultrant Sahav, JJ). 
Bajniti Prasad Singh v. Comur. of income- 
tax. Bihar and Obtssa. 123 I.C. 61'' = 

9 Pat. 194 = A.I.R. 1930 Pat 33 (F B ) 

Ashworth, J.— It is not unlawful to avoid, by 

ary means net forbidden by law. rendering oneself 
liable to the payment of inreme-tax. though it is 
an offence by false return or by concealment to 
evade payment of income tax. Parhngtcn v. Attor- 

nev General, (1869) i H.L. 100, Foil. iSulaiman, 
Banetji and Ashuorth, JJ ). In the matter of 
MAKUND SARDP. 107 I.C. 683 = 90 All. 495 = 
26 A.L-J. 28C=A.I.R. 1928 All. 81 (F.B.). 

— CoDstrootion . i j j 

Equitable eonstruchon cannot be placed upon 

Taxing Act such as Income-tax Act. 

The scope of Income tax Act cannot be extended 
bv analogy, nor can a bent ficient or equitable con- 
struction be placed upen it in order to prevents 

real or supposed anomaly, because such a construe 
tion is not admissible in a taxing Act Hence if 
the Cro'^n caonot bring the subject within tba iot* 
ter of the statute, the subject is free, however, 
flnnarontly within the spirit of the law the case 
might otherwise appear to be. 1 A C 417 and 

parlinaton v. Attorney-General, (1869) L.R. 4 H. L 
inn Foil. {ShadiLal. C.J., Broadway Z afar 
Ali Tek Chand and Jai Dal, JJ.). (BHAGAT) JiwaN 

^A&v Income-tax Commissioner. Lahore 

117 I. C. 657 = 10 Lah. 657 = 30 P.L R. 439= 

A.I.R. 1929 Lah. 609. 

The Income-tax Act like other statutes must 

be read aocoiding to the ordinary and nutur.l con- 
struction of the words with only such aid as is 

aLrded from within the four corners of the statulk 
itself read 

' Suhrawardy, Panton and Mukerp.JJ). RING 

emperor rajah Pf 3,8- 

102 I.G. 845=f4 Cal. 8®3 = 49 C L J^328- 

31 C.W.if. 765= A.I.R. 1927 Cal. 432 (F.B.). 


INCOME-TAX ACT (1922) — Permanent Settle* 
ment Regulation. 

—Fixed capital. 

‘Fixed capital’ is capital which has been ex- 
pended not merely for the production of profits la 
any given year but for the production of profits 
over .nn indf finite number oi years. (Le Rossignol 
and Marrineau. JJ,). PUN.TAB NATIONAL BANKv 
Emperor. og i.c, 380=7 Lah. 227= 

27 Pat. L.R. 416 = A.I.R. 1926 Lah. 373. 

—Interpretation. 

— Income." 

Income-tax Act as its name denotes deals with 
the taxation of "income” under several heads and 
one is ‘ property”: S 6(3). Eo far as property is 
concerned noticnal income is taken. In other casea- 
‘ income” means aciual money or money’s worth. 
Tenant v. (1692) A.C. 150, List. {Courtney 

Terrell, C.J., Boss. Wort. Euhont Sahoy and ifac- 
pherson, JJ.). RaJENDRA v. COVMR. OF INCOME- 
TAX. 118 I C. 51^3=10 P L.T. 505= 

9 Pat 1 = A.I.R. 1929 Pat. 449 (F.B.). 
—Liability to taxation. 

Ba.^is of. 

The Indian law bases the liability of a per- 
son to taxation on the piece where the income 
accrues or arises or is received, but not on the 
place of bis residence. 'Shadi Lai, C.J,. Broad- 
way. Zafor Ali, Tek Chond and Jai Lai, JJ.), 

JiwAN Das V. Income-tax Commb.. Lahore. 

117 I.C 657=10 Lah. 657= 30 Pat.L.R 489= 

A. l.R. 1929 Lah. 609 (F.B.)» 
— HotlTes of asBessee. 

- It is not proper to take the motives of the 

assessee. in bringing about a particular arrange- 
ment. into censideratioD, and a subjrot is entitled 
if be can, in any legal manner, to cire umvent the 
incidents of a particular taxing or financing Act, 
{Cou'ts Trotter. C.J.. Wallace Beasley. Jackson and 
Srinivasa Aiyangar, JJ.) COMMR OF INCOME TAX 
U. IBBAHIUSA. 110 I C. 207=51 Mad 455 = 

1928 M W N 31.« = 27MLW 601 = 
A I R. 1928 Mad. 543=54 M.L.J. 524 (F.B.). 
— Notice. 

Nowhere in the Act is there any provision 

making it necessary for the oflScer serving the 
notice to state the section under which a notice is 
served or to state the section under which his 
powers have been granted. {Couriney-Terrell, O.J,, 
Das, Adnmi, Wort ond Allanson, JJ ). RAM KHB- 
LAWANUGAM LALV. COMMR OF INCOME- TAx. 

114 I.C. 211=7 Pat 852=« P L T. 693= 

A. IF 1928 Pat. 529 (F.B.). 

- Permanent Settlement Regulation. 

"If rtpugnant to each other. 

The subject matter of the two legislations Bengal 
Regulation (I of 1793) and Income-tax Act are 
different ; the later statute is on a subject which- 
is financially and economically different from that 
dealt with in the statute of 1793 ; one deals with 
revenue assessed on lands, the other is a tax on 

profits. , _ . . 

IMukerji, J. and Suhrawardy, J., concurring). 

jt may not perhaps be right as a matter or 

method of construction in order to construe the 
Income tix Act iXT of 1922) to put it side ^ by side 
with Regulation 1 of 1793 without taking into 
account the events that have have happened during 
and the changes that have been wrought by the 
long veara that separate the two enactments. If 
the income tax was sought to be ^ 
manent Settlement Zemindars while 
I of 1793 w as yet in sight it would perhaps have 
understood as having taken away from the fixity 
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iHdOMB-TAX ACT (1922) — Petmane at Settle- 
meat Regaiatloa. 

<)'{ the State demand and altered the income and 
firofite the unalterable characer of which the 
Begulation had as^ut'^d. The two enactments are 
not necessarily inconsistent or repugnant to each 
-other and the Permanent Setblameac Rigalaiion 
1 of 1793 niiy very well stand as an exceptional 
proviso under the lacime tax A.at, X( of 19ii. 
(C. C. Qhose, Btiikland, Suhrawardy, Panton and 
2£ulc$rji, //.), EjilPEBOB v. R4JAH PBOBHAT 
CHANDBA. 102 I.C. 843s:64 Cal. 863=: 

43 C. L. J. 3^3=31C W.M. 769= 
A. I. R. 1827 Cal. 412 (F.B,). 

PetRa»t?cin, J. (Contra Pape, J.) — Notwith- 
standing Permanent Settlement Regulation non- 
agrioultnral income from permanently settled 
estates is not exempt from fncome tax Act. 

Legislature has freely legislated so as to prevent 
eamiodars from exacting excessive rents, imposing 
illegal oases, imposing undesirable conditions of 
tenanoy, evicting tenants for inadequate reason, 
and so forth ; this is no more than an exercise of 
the power expressly reserved by the Regulation. 
The Bengal Act X of 1859 and the Bengal Tenancy 
Act of 1685 represent this oxeroise of power. In- 
.comes from dsheries and pasturage in permanently 
settled estates are not exempt from Income-tax 
Act notwithstanding Permanent Settlement Regola* 
'tion of 1893. 

Per Page, /.^“The Legislature is entitled to 
Abrogate, modify or destroy any right or privilege 
even if it be of its own creation. Although it is 
competent to the Legislature to withdraw or 
modify an exemption from taxation by a subse- 
^nent enaotment, this can be done expressly or in 
general terms or by implloatiori.'’ (1922) 45 Mad, 
618, Poll, partly. (1916) 2 A.O. 429 ; (1920) 3 K.B. 
109, Poll. Where the intention of the Legislature 
to abrogate or modify existing rights is manliest as 
a necessary implication from the language used in 
the repealing statute, it matters not, that the exist- 
iag rights are not therein expressly and speoidoaliy 
modified or cancelled. The income derived from 
fisheries and the Income derived from land used 
foif stacking timber which accrues from the per- 
manently settled estates cannot lawfully be charged 
with inoome- tax. {Rankin and Page, JJ,). Pao- 
BHAT OHAKDBA BABJA V. EMPBB0B.|84 I.C. 81= 

51 Oal. 504=A.I.R. 1924 Cal. 668. 
— S. l"-AToidlng tax. 

*A man who is liable to pay a tax is entitled 
-4o take shelter under all devices which he may 
«d6pt within the law to avoid payment of the tax, 
Indeed the whole scheme of the Income-tax Aot 
contemplates that people liable to be assessed with 
•income-tax were likely to shirk making true dls- 
■closures and If they did go wrong, they were to be 
•treated with more or less lenienoy. {Hakerji and 
Jffidmatullah, JJ,), QanqA SAQAB o. EtfPBBOB. 

120 1.O. 435=1930 Or. L.J. 26=31 Or. A. 

. 1929 Of. C. 647= A.I.R. 1929 All. 919. 

■HB. 2~Agpioaltaral inoome. 

— . " Where the father, a samlQdar, under hid 
‘will directed his exeoutclx to pay a sum of money 
pet month to his daughter, but the sum not having 
been paid fell into arrears and was r4oovertd bj the 
fiAUghter by obtaining a dedree, the sum so recover- 
ed Hot being agrioultucal inoome, was not exempt 
ixoia. assessment. (SttmarastsUnti BaaM, Odgera 
Wdliaee, JJ.). LAKBtfMl NABASAYAUtfA Ba6 
^OOtfMR. OF iNOOMJB-rAX. 119 tO. SSTai 
-QjtadTjiTadtt K,L.tf. 104^(1929 M.V.H. 573= 

2.f^Ri ll3flnd. 898=87 K.L.J. 36 (8.B.). 



INCOME-TAX ACT (1922), 8. 2- 

■ j ' 

^Mutation fees. 

Mutation fees paid by the tenant to the landlord 
as such upoU succeeding to the holding or tenure, 
by inheritance is income derived from land nsea 
for agricultural purposes within S. 2. The fact 
that the realization of these fees is illegal dr Un- 
enforceable la immaterial. A.I.R. 1928 Pat. 4G8,, 
Aj^rmed. (Courtney Terrell, C.J., Boss, IF*orf, 
KuLwant Sahay ani Macplierson, JJ.). RAJBNDBA 
t>. OoMUR. OF Income-tax. 118 I. C. 393= 

10 P L.T. 803=9 Pat. 1^!* 
A.I.R. 1929 Pat. 443 (F.B.). 

■ Naear or salami. 

Salami or nazac paid by a tenant to a landlord 
for his recognition as a tenant of a noa-transfera* 
ble holding is renter revenue within the meaning 
of B. 2 (1) (a) and is therefore exemot from taxa- 
tion: A.I.R. 1925 Cal. 929, Foil.', A.I.R. 1921 Cal. 262, 
Dtsappr. {Dawson Miller, G.J. and Ross, /.). 
Mauarajadhibaj of DaBBHANGA V. COUUB. OF 
INCOME-TAX, BIHAB AND ORISSA. Ill I.C. 638:^ 

7 Pat. SSO=9P.L.X. 439= A.I.R. 1926 Pat. 488. 

Peas received from land used for storing 

purchases of crops {paiafs) do not come withiu the 
definition of **agrioultaral income” as given in 
S. 2, not does punyaha nazac or nazar paid by ten- 
ants of agricultural holdings at the beginning of 
the zemindar! year, nor does nazar paid for peti- 
tions presented by the zamindar dealing with ques- 
tions of suooession. But nazar paid for recognl* 
tion of succession or partition or f-or settlement is 
anino>me derived from land. (Nankin, C.i7. and 
Ma8U7ndar,J.). Empebor u. Probhat Chanora. 

106 I. C. 333= 
31C.W.N. 1047= A.I.R. 1927 Cal. 793. 
—‘—N'aear or salami. 

Pet a majority of the F.B,, WalnsUy,J. dissenting. 
— Nazar or salami paid by a tenant to landlord for 
the recognition of a non-transferable holding is 
tent or revenue within the meaning of the expres- 
sion as it ooours in S. 2 (1) (a) and is exempt froia 
assessment to income-tax by virtue of the provi- 
eiOQS of 8. 4 (9) (viii) of the same Aot: 48 Gal. 766. 
Ouerruled. (Walmstey, Oreaves, C.C. Qhose, B.B. 
Qhose and Mitkerji, JJ.). NawabzaDI Mbhajr 
BAND khandm V. Scot, op State for India. 

89 I.0. 997=42 O.L.J. 151=29 O.W.N. 969= 
83 GbL 34= A.I.R. 192S Cal. 929 (F.B.). 

'Income from pasturage. 

Income from pasturage is derived from land 
Which is used for “agrioultuial purposes” and is, 
therefore, in the case of a permanently settled 
estate, within the exemption given by S. 4, 
sub-S. (3), ol. (tiiii) of the Aot to ''agriouituial 
inoome*’ as defined by S. 2, sub-S. (1), ol. (a). Even 
to inoome derived from fees realised from graziers 
who graze their oattle in the forest areas and 
waste land there is nothing to render inapplioable 
the definition of "agrioultural iuoome” oontalned 
lii ol. (a). The inoome tax is one tax, and In* 
oome assessed under one schedule cannot be assess- 
ed all over again under another. There is no legal 
presumption of a general oharaoter against ‘‘donbla 
taxation” in any wider sense. (Nankin anti Page, 

JJ.). Probhat ohandra barua 0. Emphrob 
84 I.C. 31=91 Oal. 804= A.I.R. 1924 Oal. 668. 

—8. 2— Market. 

— — *The word “market” in the saotlon IfalpUis 
a real centre of eooUomio exohange, The ^Urbh^sb 
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®* 2 (^) (c)-Houae for 

kgrlcaUorai porposei. 


C.J., Das and Kulwant 

V. Commissioner of 
Orissa. 


Sahay, JJ.). J.M. CASEY 

Income-tax, Bihar and 

123 I.G. 610 = 9 Pat. 185= 


A.I.R. 1930 Pat. 44 (8. B.). 

Honse for agrioaltaral pnrpoees. 

" open to the income-tax authorities to 

hold that a particular building on account of itssize 
ot situation is not a building which the receiver of 
rent or revenue does require by reason of his con- 
nexion with the land as a dwelling-house, and in 
that ease it would be open to them to assess the 
income from the entire building, but the moment 

they find that the house is required by the receiver 
of the rent or revenue bj reason of his connexion 
with the land as a dwelling-house or a store-house 
or other out building, it is beyond their jurisdic- 
tion to determine what portion of the building is 
or should be required by the assessee as suoh recei- 
ver of the rent or revenue. A.I.R. l928Pat. 468, 
Affirmed. {Courtney-Terrell, C.J., Boss. Wort, 
Kulwant Sahay and Macpherson, JJ.). Rajendra 
V. OOMMB., INCOME-TAX. 118 I C. 593= 

10 P.L.T. 505 = 9 Pat. 1 = 
A.I.R. 1929 Pat. 449 (F.B.). 

■ ■ “ An assessee by his connexion with agricultu 
lal land requiring a dwel linghouse — Suoh house is 
exempt from income-tax and the Commissioner 
cannot consider whether the house is more or less 
than that actually required. {Dawson Miller. C.J. 
and Ross, J.). Maharajadhiraj OF Darbhanga 

V. COMMR. OF INCOME-TAX, BiHAR AND ORISSA. 

Ill I. C. 638 = 7 Pat. 850=9 P.L.T. 439= 

A.I.R. 1928 Pat. 468. 
— B. 2 (1) (c)— Interpretation. 

Tenm “ requires ” and " by reason of his con- 
nexion with the land.'* 

The word "requires" means that the asses- 
see demands to appropriate the building for the 
purpose of a dwelling-house or as a store-house or 
other out-building and the words ' by reason of his 
oozmexiou with the land" mean that only the fact of 
bis being a receiver of rent or revenue or the fact 
of his being a cultivator or the fact that he is a re- 
ceiver of ent iu kind entitle him to claim any 
building as a dwelling house, a store-house or an 
out-building. If he should not occupy any of these 
positions in connexion with the land he is not en- 
titled to claim as tax free, accommodation of the 
kind specified. In other words, expression "by 
reason of his connexion with the land" is merely 
used to explain the nature of the class of persons 
entitled to exemption. The phrase has a qualita- 
tive and not quantitative significance. Of course 
there must be 6ona fide use of building as a dwell 
ing house, store-house ot out-building and the 
assessee is not at liberty to claim arbitrarily the 
exemption of any building which he may at bis 
own choice describe as a dwelling-house, store- 
house or out building without regard to actual 
facts. A.I.R. 1928 Pat. 468, Affirmed. 

Afacp^jcrson, J.— The connotation of the expres- 
sion "by reason of his connexion with the land 
requires" must bo "needs as appropriate and 
convenient for bis calling as a receiver of the rent 
or revenue derived from the land." The language 
Implies an intention to discriminate between the 
requirements of the assessee as the landlord ano 
his requirements as an individual. If the whole 
building is not a building which the assessee as 
receiver of the rent or revenue of the land " by rea- 
son of his connexion with the land requires as a 
dwelling-house, it is not suoh a building as is 


INCOME-TAX ACT (1922), B. 2 (14)-Appl|gatlo»> 
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described in S. 2 (1) (c) read with the proviso and. 
therefore the notional income thereof is not agri- 
cultural income so as to be under S. 4 (8) (riii) out- 
side the application of the Act and the building, 
falls within S. 9. A.I.R. 1928 Pat. 468, Diss. from. 
{Courtney-Terrell. C.J., Ross, Wort, Kulwant. 
Sahay and Macpherson, JJ.). Rajendba NARA- 
YAN V, COMMR. OF INCOME-TAX OF BiHAB. 

118 I.C. 593 = 10 P.L.T. 505=9 Pat.l = 
A.I.R. 1929 Pat. 449 (F.B). 

— S. 2 (2)— ‘ Assessee.’ 


Representative of the estate. 

It would be difficult from the definition of 
" assessee " to exclude the representative of the 
estate responsible for the payment of the income- 
tax, and a person representing an estate for the. 
payment of income-tax would also represent it 
for the payment of refund. (Stuart, C.J. and 
Raza, J.). GOBIND SARAN V. COMMB. OP INCOME- 
TAX, U.P. 103 I.C. 536= 1 L.C. 439= 

A.I.R. 1927 Oadh 465. 

—S. 2 (2)— Deceased person. 

There is no provision in the Act for tha 

assessment to income tax or to super-tax of tha 
estate of any deceased person. {Greaves, J.). 

Mitchell v. McNeill & co. 103 I.C. 120= 

31 C W.N. 630= A.I.R. 1927 Cal. 518. 
— S. 2 (4)— Extraction and sale of coal. 

The extraction and selling of coal is a busi- 
ness but road cess and public works cess ia 
assessable not on the business but on the im- 
movable property owned by the poison or persons 
carrying on the business. It is the property that 
is liable, and nottho person. 88 Cal. 872 (P.C.),. 
Foll. {Chatterjea, C.C. Qhose and Cuming, JJ.)*. 
ISABELLA Coal Co. v. Gommr. of Income-tax. 

89 I.C. 789=53 Cal. 76=29 C.W.N. 923= 

A.I.R. 1926 Cal. 390 (S.B.). 
~S. 2 (4)-8ale of Mill. 

The negotiation of the sale of a large Mill is. 

" business", (ira/ih and Byves, JJ.). CHUNNI- 
LAL . In re. 86 I.C. 189 = 47 All. 368= 

23 A.L.J. 65=6 L.R.A. Civ. 198= 

A.I.R. 1923 All. 469. 

—S. 2 (11)— ' Commercial year.’ 

— " The expression "commercial year,’ for 
which there is no definition in the Act, means any 


period for which the accounts of the concern are 
made up and such period, provided it satisfies 
the condition laid down by the Central Board of 
Revenue, may be deemed to be the previous year 
on which the assessment of any given year la 
based. {Le Rossignol and Marlineau, JJ.). NANAK 
Chand V. Commissioner of Income-tax. 

96 I. C. 368=7 Lab. 223=27 Pat. L.R. 405 = 

A.I.R. 1926 Lab. 421. 

— S. 2 (11) (b)— Business for part of year. 

An assessee whose businass has not been in 

axistence for a whole year previous to the Ist April 
is liable to tax for only the next year on profits 
gained in the incomplete previous year. {Le. 
Rossignolaud Martineau, JJ). NANAK CHAND v. 

Commissioner of Incoue-tax. 96 I C. 368= 
17 Lah. 223=27 P.L.B. 405= A. I. R. 1926 Lah. 421. 
— S. 2(14)— Application for registration. 

— Ad application for registering a firm unden 
R. 2 of the Income-tax Rules, 1922, must be made 
on or before the date on which a return is due 
under suh-S. (2) of S. 22. (Sha/*, Ag. C., J. and Ksn^ 
caid, J.) PDRSHOTTAM BHANJI & CO., In ^ 

86 I.C. 851 = 27 Bom. L.R. 2M- 
A.I.R. 1928 Bom. 24r* 
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IIOOMB'TiX ACT (1922), B. 3 (14) — Certlfloftte 
of reglBtPatlon. 

—8. 2 (14)— Gertlfloate of registration. 

\7here a firm applied for renewal of a regis- 
tration certificate about four months before the 
beginning of the financial year (i.e., Ist April) un- 
der 8. 3 (14) and where in the certificate granted it 
was stated that it would take efiect from the begin- 
ning of the year {i.e,, Ut April) onwards. 

Held, that the firm must be considered to be re- 
gistered under S. 3 (14) fonthat year (♦.«., Ist April 
onwards) and not lor the year in which the certifi- 
cate was granted. 46 All. 1, Dist. (Kotwal, A.J .C.). 
HD8SATNBHA1 BEHARI v. COMMISSIONER OP IN- 

COME TAX, 29 I.C, 92=A.I.R. 1925 Rag. 415. 

— B. 2 (14) — “ Instpuraent, ” meaning of. 

lA partnership agreement, drawn up iu the 
form of a uniliteral agreement, executed by the 
gxunashta (managing) partners in favour of the 
capitalist partners, is an instrument of partnership 
within the meaning of S. 2 (14). (TTiW, J.G. and 
Supchand, A, J. C.). BOLOHAND KBSHAVDAS o, 
COMMR OF Income-tax. A. I. R. 1930 Bind 301. 

2 (14)— Joint Hindu family. 

——Whore a set of persoiiB formerly assessed as 
members of an undivided Hindu family apply to be 
registered as a firm the Inoome-tax Officer has 
power to call for evidence of dissolution of the 
joint family for the purposes of registration under 
8. 2 (14) over and above the deed of partnership 
presented with the appliosiion. {Rankin, G. 

Qhose and Buckland, J/.). In the matter of RiSESH 
WBBLAL Brijlal. 34 O.W.H. 363= 

A.I.R. 1930 Cal. 449(S.B.). 

— B. 2 (14)— Refaeal to peoogniie firm. 

— —litqaliiy. 

Where an instrument of partnership epeoified 
the individual shares of the partners and the pres- 
cribed particulars, it is not within the competence 
of the income-tax authorities to refuse to recognise 
a firm as a “registered firm” by the simple process 
of refusing to register it, and thereby depriving 
the firm of the right of oballenging their assessment 
on the ground that suoh an order was wrong In law. 
{WM, J,C. and Rupchand, A,J.C.), BULCHAND 
KBBHAVBAS V. COMMISSIONER OP INCOME-TAX, 

Bombay. A. I. R. 1980 Sind 301. 

—8. 2 (14)— Right to registration. 

Jncomo tax Officer — Powef to call for evidence. 

A set of persons poiporting to constitute a firm 
as deaorlbed by S. 2 (14) cannot get themselves 
registered as such as of right by merely mahing an 
application in the prosori^d form with the instru- 
ment of partnership enolosed. The Inoome-tax 
Officer has power to investigate the reality of their 
constituting a firm and call for evidence as to real- 
ity of the instrument produced and reject the 
application if be Is not satisfied with the evidence. 
He is not required to show that his investigation 
ia permitted by express terms of a section. (Bnn- 
kin, C.J., 0 0. Ohote and Buckland, JJ.), In the 
matter of Bisbshwablal Brijlal. 

84 C.W.N. 368= A.I.R. 1930 Gal. 449 (S.B.). 

I 'The certificate to be given inthe form pieeotib- 
edinthe Income-tax Rules is not that the profits 
will be divided or oredited within some fixed period. 
Thus where a certificate Is given in good faith and 
ihe persons constitute a flzm and intend to divide 
the assets whenever it may he necessary or oonve- 
fiient for the m to d o so, t bat fins is entitled- to be 
ze^siezed. (dfaenair, Offg, J* 0. and /acl(io», 

A, /. 0,). OouuiBSioKBB OF. Inoome-tax «. 
l^IKABBAI. 121 l.Q. S8=A.I.R. 1980 KBg. 6. 


INCOHE-TAX ACT (1922), 8.3 — Baita of taxa- 
tion. 

— S. 2 (14)— Subiequent registration. 

" - ■ When a firm does not apply lor registration aa 
prescribed by statutory rules prior to the last day 
by which its return of Income for the year was due, 
it cannot be held to be a registered firm for the 
year in question by filing the application prior to 
the assessment. 

The very latest date on which a return was dne 
from the objectors under sub-S. (2j of S. 32 of 
the Indian Income-tax Act was the 5th of July, 
1922. On this date there was not even in existence 
“an instrument of partnership specifying the indi- 
vidual shares of the partners.*’ The applicants 
presented their application to the Income tax Offi- 
cer on January 2nd, 1923, who actually registered 
their firm by an order which purported to efiect 
registration from January 30th to March 81st, 
1933. 

Held, that the mere blunder of an Inoome-tax 
Officer could not make the objeotors “registered 
firm” for the purposes of assessment during the 
financial year 1922-23, if they were not such within 
the meaning of the definition. (Banetjee, Ag C.J* 
and PiggoU, J.), In the matter of LALLA Mal Har- 

DEo DAS Cotton spinning mill Oo. op Hath- 
RAS. 79 I.C. 381=46 All. 1 = 21 A.L.J. 703= • 

4 L.R.A. ClY. 451=A.I.R. 1924 AU. 137. 

— S. 2 (15)— Bonus shares. , ^ v 

Distribution of profits aoonmulatea by a 

Company in form of bonus shares-^hate- 
holders left with no option to take profits in any 
other form— Bonus sharesldo not form “income, 
profits or gains” to the share-holder within 3. 2 
(1.5). (Bo6inson. C. Beald and BsasUy, JJ.)* 
Steel Brothers & Oo., Ltd. v. Government. 

82 1.0. 665=2 Rang. 211= 
A.I.R. 1924 Bang. 337 (F.B ). 
—8. 2 (16)— Partnership. 

Partner's dravnngs^Bo preswtnpfton that 

they are pro^. , . 

Where a partner draws money in the course ot 
business that will be taken into consideration at 
the end of the year and if there are any overdraw- 
ings by one partner they will he debited to the 
account of that partner ot set ofi against his pro- 
fits, and because a partner draws some moneys 
during the year of account it cannot be said at 
once that that represents his share of the profits. 
{Kumarasioami Sastri, Curgmven and TTolsh, //.)« 
CHETTIAPPA OHETTIAB V. THE COMMISSIONER 
OP INCOME-TAX. 122 I.C. 849=31 H.L.W. 216= 
1980 M.W.N. 26= A.I.R. 1930 Mad. 119 (8.B.)« 
—8. 3— Annuity for maintenance. 

Liability to tax. 

A Hindu stepson belonging to the Mitahshara 
School of Hindu Law, paying anuT^ty to his step- 
mother by way of maintenanoo, is not entitled to 
claim an exemption from being assessed with 
respect to the amount of annuity paid by him; and 
further the fact that the lady oan In oase of default 
resort to the ooxpus of the property does not make 
any dlfieienoe with this BseeBsabiUty. London 
Counfp Council v. Attorney'Qeneral, 4 Tax Oases 266* 
26 Oal. 441 and 9 Bom. 279, Ref. {Rankin. 0. 

C. C. Ohose and Buckland, JJ.), BiJAY SlNGH 
DUDHURU. In re. A I.R. 1930 Cal. 641 (F.B.). 
—8. 8— Bails of taxation. 

' Under the Aot the income of the year pre* 
vious to the year of assessment is not to be taken 
as merely a guide to the ascertainment of tha 
Income of u the year of assessment, but aa the 
actual aott which ii aubjeot to taxation. 
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INCOhrfe Tax act ( 1922 ), a. Z-Vlrm, what ti. 

A. I. R, 1927 Oal 553, Foil. ; Brown’s case, fl92U 
2 A. C. 22, Not foil. {Gouits-T rotter, G. Bsnsley 
dnd Mackay, jJ.). commr. op Income-Tax v. 

KARUPPIAH KAN'?ANI lt0 I (J 7()0s 

29ML.W. eiaAXR 1929 Mad = 

S3 H.L.J. 844 (F B ). 

— S. 3— Firm, what Is. 

• ' ■ AssociatioQ. formed among certain ice- 
manufacturing firms to prevent under-selling with 
a fixed rate to be paid by it for ice manufactured, 
^ a firm. {Wazir Hasan and Ashworth, JJ.). 

t). M. Stewart u. Lucknow ice assoc[atton. 
92 I.C 237=13 0 L.J. 38f = A I.R. 1926 Oudh 191. 
— S. 3 -OoTernment's liability. 

I Although Government Trading Taxation Act 
only came into force on 1st April, 1926, a State or 
Government liable to income-tax under the pro- 
visions of the Act is liable to assessment with re- 
ference to transactions which took plaoe daring the 
year 1925-1926 by virtue of Incoma'tax Act, S 3. 
iidukerji and Niamalullah, JJ). I n the matter of 
ItAMPBASAD. 1930 A L J. 579 = 

A I.R. 1930 All. 389. 
~S. 3— Liability of fund to taiatloa. 

^■^^Fund claiming ezemption^Essence is mutu- 
ality and aim must be not to make profit. 

The object of a fund was to enable persons to 
save nioney and to secure loans at favourable rates 
of interest. The capital paid up or subscribed was 
made up of shares limited in number and in value, 
and the shareh elders and subsoribers constituted 


the controlling authority while membership was 
restricted to such shareholders or subscribers. 
Outside these members was a ola^s called monthly 
depositors who were practically on the same footing 
as subscribers, but not subject to the losses and 
liabilities of the Fund. Loans were granted to any 
one and were of two kinds, “terms loans" restricted 
to subscribers and monthly depositors and “ tem- 
porary loans " to any constituents. Profits were 
distributed in the way of dividends in the ordinary 
business fashion. There was no hint that the aim 
of the company was not to make a profit. 

Held, that there was no purpose of mutual 
benefit, no society of persons banded together to 
lend money to each other, no benefit to be obtained 
by or derived from membership alone and therefore 
the fund was not exempt from payment of tax and 
should be assessed as a company. New York Life 
Insurance Go. v, Styles, (1899) 14 A-O. 381 and 
A.I.R 1923 Mad. 684 (9.B.). Expl. and Dist. 

{Goutts-Trotter, C.J., Wallace and Beasley, JJ.). 
INCOME TAX OOMMR. u. TENNOBB H. P. FUND. 

A.I.R. 1937 Had. 1078 = 93 H.L.J. 881 (F.B.)< 
— 8. 3 — Partnership, what is. 

' ’Persons ageaeing to work on profit basis— No 
liability of loss— Control of business with the 
proprietor— There is no partnership. {Phillips, Offg. 
C.J., Bamesam and Beasley, JJ.). OOMMR. OP 
INCOME TAX «. Mo. XASSIM. 108 I C. 303= 

26 M L.W. 689=1927 M.W.M. 861= 
A I.R. 1927 Had. 1093 = 34 M L.J. 219 (8.B.). 


>8. 3— Permanent Settlement. 

■The iaoomo detlvod from foreats^ and 
iheries in permanently settled estates is not 
able to be taxed under the luoome-tax Act. 
.I.R. 19-22 M-id 825 (P.B.), Foll.\ A LR. 1924 Oal, 
18; A.I.R. 1926 Oal. 8l9; A.I.R. 1927 Gal. 482 
B ) and A. T. R. 1924 Pat. 474, Dvss. from. 
>evadoss and Hickay. JJ.). SETauPATHl Aver- 
tL tJ. Secy. OP State iw 

92 Had. 12=29 H. ^ 

l.I.H. 1929 Mad. 179 = 58 M.L.J* 770. 



INGOUB TAX ACT (19^2), 8. 4— AgrloaltaTikl 
Income. 

—3. 3— Scope of. 

The object of the Income-tax Act is to charge 

income acquired in British India, and it is not in 
the contempUtion of ihe Aot to oUlin anything in 
respect of something done in the territory of a 
Government which may have sovereign rights 
within its own territories. (Afuker/i and Niama- 
tullah, JJ.). In the waffer o/ RAM PRASAD. 

1910 A. L.J- 571= A. I R. 19)0 All. 389. 
—The provisions of S. 8 are subject to provi^ 
sioua of S. 18. (Robinson, G.J. and May Gang, J.). 
Chambers, D, f. «. Emperor 83 1.0.20= 

1 Rang. 333 = A.I.R 1924 Rang. 30. 
— S. 3— Toddy shops. 

A body of individuals, who have agreed to 

take in auction, work and share the profits from 
several toddy shops, can bo taxed under 8. 3, 
Income-tax Act, on the combined prodts of the 
shops. {Phillips Offg. G. J , Bamesam and 
Beasley, JJ.). OOMMR. tNCOMB TAX v. MOHIDEEN, 

106 I.C. 226 = 31 U L T. 612= 
26HLW 633=n27MWH 874= 
A. I R. 1927 Had. 1032=53 H.L.J. 719 (9.B.). 

—3. 3— Trustees. 

Body of trustees comes within meaning of 

“other association of individuals" {Addison and 
B'lide, JJ.) HoTZ Trust OP Simla v. Commb, 
OP INCOME TAX. A.I.R. 1930 Lah. 929. 

-8.4. 

Accpnlng. 

Agricaltaral Income. 

Gasaal and non recurring reeolptl. 
Foreign bnsiness. 

Foreign Arms and persons. 
Inteppretation. 

Permanent Settlement. 

Profits out of mortgage. 

Residence. 

Taxable income or profits. 

Trust. 

Hiscellaneons. 


—8. 4 — Accruing. . 

—Interest accrues within S 4 not when it falls 
due but when it is actually received. 

Interest on a mortgage oaonot be said to aoorne 
to the assessee as it fails due every year but it is 
accrued withiu the meaning of 9. 4 when it is actu- 
ally received. The words “Income arising or 
aooru'mg" om not equivalent to the words "debts 
arising or accruing " To give them that m waning is 
to ignore the word “inojme." The words mean 
“money arising or accruing by w.ky of income." 
There must be a coming in to satisfy the word “in- 
come." St. Lucia Usines and Estate Co., Ltd. y. 
Colonial Treasurer of St. Lucia. (1924) A 0. 500, 
Ref on. (Das, Eulwant Sihay and Wcrt,JJ.). 

In the matter of RaQHUNANOAN Pb^d. 
in ine ma j p ^ ^ 

A.I.R 1929 Pat. 478 (F.B.). 


—In determining whether any inoo ae, profits or 
fins arise or accrue, one must not be content to 
t )k only at the last stage of the aojrafi, but must 
,ke into consideration the previous stages as well. 
lutledqe, G. J„ Das and Brown, JT), OOMMB. 
p INCOME-TAX, Burma o. Messrs. Stbel 
bothers <fc Go., LTD. 94 I.O, 486=3 

A I R. 1926 Rang. 97 (F.B.). 

•8. 4 — Agploultapal income. , 

Assesses cultivating plants not commonly 

iltivatsd and preparing fibre therefrom by maohla- 
y and selling in market— Whole profit Is exe^t- 

. (Oourtney-T^rr^l, a.J.*iDasand Kulwani Sahay, 
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INCOME-TAX ACT (1922), S. 4-AgrIoaltttral 
income- 

^J.). J.M. Casey w. Commissioner op Income- 
tax, Bihar and Orissa. I2i I.O. 810= 

g Pat. 185= A.I.R. 1930 Pat. 44 <S.B.). 

Jalhar—Li'ibilily to tax. 

■ There is no analogy between the position of a 
pennanently settled proprietor in Bengal who has 
inteTed into a permaneot engagement based on 
^038 produce in which fisheries have been included 
and a conquered Raja who by right of ojnquest 
was deposed from hie pisition and reduced to 
that of a tenure-holder. The lattof is not exempt 
trom paying tai£ in respect of jalkar. {Midlick, 
Ag. CJ. and Sen, J.). RADHA Mohan v. Commb. 
-OP INCOME-TAX. 104 I. C. 841= 

9 P L.T. 147=A.t.R. 1928 Pat, 38. 

• • 'Profits from the working of quarries and the 

sale of stone is not agricultural income nor the 
-quarries themselves are land used for agcioultural 
purposes. (fTafs/i an I Banerji, JJ.). In the matter of 
fiHiB Lal O.ANOA Ram, 103 I. C. 477 = 

25 A. L. J. 816=A.1.R. 1927 All. 703. 

InMme from toddy. 

Inooma derived from toddy is agricultural in* 
-come when it is received by the actual cultivator 
-whether owner or lessee of the land on whioh 
the trees grow. If the income is obtained by a per- 
son who has not produced the trees from whioh 
toddy is tapped, or has not done any agcioultural 
■operation whereby thoae trees have been raised, 
it ie not agricultural income within the meaning 
of the Act. (Pkillipa, Offg. C. J., Rameeam and 
Beasley, JJ.). Commissioner of Income-tax i>. 
Yagappa Nadar. 105 I C. 489=5) Mad- 923 = 

26 M. L.W. 578=1927 M.W N. 841= 
/ A.I.R. 1927 Mad. 1038=83 H. L. J. 666 (F.B.). 

^—^Manufacture of salt. 

' It would be a gross misnomer to hold that 
^'agricultural purposes” could be held to cover the 
'process of flooding the land occupied by letting in 
'the saa-water and then extracting the eodiuox oblo- 
xide (ealt) from it by eliminating the other ohemi- 
•oal constituents. {CouttS'Trotter, C.J., Wallace and 
Beasley, JJ.). COMMISSIONER OP INOOMB-TAX v. 
LINOA Beddi. 104 I. 0. 703=50 Had. 763= 

26 H. L. W. 239=39 H L.T. 204= 
^ 1927 H. W. N. 804=A. I. R. 1927 Had. 849= 

,33 H. L. J. 377 (F.B ). 

^laoome derived from letting land for stock- 
ing timbjt is not ‘‘agcioultural income”, {dbiul 
Raoof and Jai Lal, JJ.). H\R Parshao v. Bm- 
TEEOR. 86 I.C. 1028= A.I.R. 1925 Lab. 493. 

Income from flsherlee and income from land 

used for staoking timber la not agricultural 
income, (Binfcin and Page, JJ.). Probhat. 
OHANDRA BARUA u. EMPEROR. 841.0.81= 

51 Oal. 604=A.I.R. 1924 Cal. 668. 
‘■'■'" "'.“Income derived from markets or moorings or 
ierries cannot be regarded as agricultural Inoome. 
(Damon-Miller, O.J. and Mullick, J.). Hararaja- 

'SHtBAJ OP DHARBHANQA v. OOMMISSIONBR OP 

IMOOMB-TAX. 78 I.C. 783=3 Pat 470= 

2 Pat. L.R. Or. 25=1924 P.H.O.C. 69= 

* 8 P L T. 4B9= A. I. R. 1924 Pat. 474. 

-H9. 1—Oasoal and non-reoappInA raoelpti. 

’ "A receipt of a casual aud non-reouxrlng 
■Aature arising from business or the exercise of a 
^tpfeeeloa, vodation or occupation does not home 
^thln exdeptloni (TTAlsh and Byvei, JJt)^ ChONNI 
anALilflrd. 861.0.189=47 All. 368^ 

43 1.I.X 86=6 L.MiA 0 (t. 198<d 
PI .fc.-"' N - ■ ; AiLMi'iSMAU^iflP. 


INCOMi-TAX ACT(1922), 8. 4-PdreIgn boaiilaBi. 

•[aolated transaction — Unusually heavy comr 
mission is not of ** casual or non-re<narring" nature* 

The adventure of a business man who is enabled 
through his business asscoiations to negotiate a 
large transaction and thereby to earn a heavy 
commission, may undoubtedly ba in fact non* 
recucriug in the sense that so succ ssfui an 
adventure would not be likely to occur again. Bat 
on the other hand, it is a class of transaction 
which might occur to any such business man 
once only or half a do;;^o times again, during the 
course of the year. Profits arising from such, a 
transactiou are not of a casual ur non-reourring 
nature. {Walsh and Ryoes, JJ.]. OHUNNI LAL, 
In re. 86 I.C. 189=4f All. 368= 

23A.L.J. 63=6 L.R.A C.t. 198= 

A.I.R. 1925 All. 469. 

— 8. 4 —Foreign business. 

The interest reoeived by the assessee at 

Hyderabad (Deooan) on Government of India Pro- 
miseory Loan Notes enfaced for payment . at 
Hyderabad (Deooan) Treasury is income aooruing 
or arising in British India within the meaning of 
S. i (1) of the Act and the same is liable to be 
assessud to super-tax: 43 Mad. 7a and 8. 1. R. 1921 
•Mad. 427. Appr.; Colquhoon v. Brooks, (1888) 21 
Q.B.D. 52, Dost, (ifarten, C.I. ani Blackwell, J.), 

Commb. op income tax v. bansilal Motilal. 

32 Bom. L.R. 671=A.1.R. 1930 Bom. 381. 

—^Remittance from assessee's fore\gn iusindsa— 
Presumption— Omts. 

If there are profits in an assessee's foreign busi- 
ness sufficient to cover lemittanoes to British 
India daring the year of asscssmeat the presump- 
tion is that the remittances were from profits and 
not from capital and that the onus of showing 
that they were from capital and not from profits 
lies upon an assessee and also the onus of showing 
that they were profits earned more thau three 
years before the date of the remittance or remlttan- 
oes. {Beasley. C.J., Ramesam, Pandalai, Eddy 
and Cornish, JJ.). S. A. SOBBIAH lYBB v. OOM- 
uissioNER OF Income-tax, Madras. 

A.I.R. 1930 Mad. 4a/=56 H.L.J. 602 (S.B.). 
— — \7here an assessee carries on money-lending 
bnsinees outside British India, if it can to shown 
that the foreign business has a debtor aud that 
debtor is unable to repay the foreign business 
debt and the assessee takes the debtor's land in 
British India- in satisfaction of his olaim against 
his debt, the land so taken in British India u not 
taxable as foreign profits under 8. 4 (2). (Beasley. 
0. J., Ramesam. Pandalai, Eddy and Oomish, JJ,). 
S. A. 8URBIAH IYER O. OOMMtSSlONBR OP 
INOOMB TAX, MADRAS. A.I.R. U30 Had. 437= 

88 H.L.J. 602 (8.B.). 

— Money remitted from foreign business-— Px^ 

sumption that it is out of profit is mixed question 
of Uw and faot^Onus of rebuttal is on assessee. 
(Beasley, C. I., i2a?neeain, Pandalai, Eidy and 
OornisA, JJ.). 8. A. SOBBIAH lYflB v. OOM- 
MISSIONBR OF iNOOMB-TAX, MADRAS. 

A.I.R. 1930 Had. 449=88 H.L.J. 881 (8.B.). 

■ " Assessee leoeiving remittances from money- 
lending business outside British India— Use to 
whioh such remittances are put does not alter 
oharaoter In whioh it was xeoelved. (Beasley, O.J., 
Bamesam, Pandalai, Eddy, and Oomish, JJ ). 8. A. 
Sdbbiahiybb 0 . OoMurasioNaa of inqomb* 
TAX, Madras. : . A.I.R. 1930 Had. 449 k 

‘ 68 H L.J 881(8.8.1, 

'AyesSae letdlvingvtunUtanto Izom bualneu 

iR focdighTsfinntiiyl-Pnitl&igUdnis that it it out 
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llfOOHETAX'ACT (1922), S. 4-~-For6iAn biiiin6i8. 

of profits. The Scottish Provident Institution t. 
John Allan. 88 L.T. 478 and A.I.R, 1926 Mad. 767, 
Pel. on. {Beasley, C. J., Bamesam, PandaUdi, Eddy 
and Cornish, JJ.). 8. A, SUBBIAH lYBB v. 

Commissioner of Income-tax, Madras. 

A.I.R. 1930 Had. 

58 H.L.J. 581 (S B.). 

Section 4 (2) is for the purpose of ascertaining 

the profits of a partner and got from business 
carried on outside British India and when such 
profits come into British India that will be taken 
into consideration in assessing him. If a firm 
leoeives such profits from another firm it is the 
firm that should be taxed. {Kumaraswami Sastfi, 
Curgenven and Walsh, JJ.). CHETTIAPPA Chbtti- 
AB V. The Commissioner of Income-tax. 

122 I.C. 349-31 H. L. W. 215= 
1930 H.W.N. 29=A.I.R. 1930 Had. 119 (S.B.). 

Person residing in British India purchasing 

goods in British India — Profits derived by sale in 
foreign country — Profits not received in or brought 
into British India— No part of profits are liable to 
income-tax. A. I. B. 1925 Cal. 34; A. I. B. 1926 
Bang. 97, Z>iscu5sed andDi^f.; 48 Mad. 75, DisU\ 
A.I.R. 1923 Mad. 422, Pel. on. Commissioner of 
Taxation v Kirk, (1900) k.O. 5BS, Not appl.‘, Sulley 
V. Attorney'Oeneral, (1860) 5 H. N. 711, Appl. 
{Shadi Lai, C.J., Broadway, Zafar Ali, Tek Chand 
and Jai Lai, JJ.). JiVAN Das v. Income tax 
Commissioners, Lahore. 117 I.C. 657= 

10 Lah. 657=30 P. L R. 489= 
A.I.R. 1929 Lab. 609 (F.B ) 
—Joint Hindu trading family entitled to a share 
in a money* lending concern in Malay States— 
Bemittanoe to the family taxable as foreign profits. 
(Kumaraswami Sastri, Odgers and WallMe, JJ.). 
ABUNACHALAM CHETTIAR ti. COMMISSIONER OP 

INOOMB-TAX. Madras. 

1929 M.W.K. 642=30 H.L.W. 541 = 
A. I R. 1929 Mad. 769=97 M L.J. 300 (F B ). 
— — Partition of joint Hindu trading family — A 
member getting foreign business as his share — 
Profits in the j ear of partition not changed into 
capital but remain profits and are taxable as such : 
Inland Pevenue Commissioners v. Burrell, (1924) 
2 K.B. 52 ; Inland Pevenue Commissioners v. Blott ; 
and Inland Pe> enue Commissioners v Greenwood, 
(1921) 2 A.0. 171, Disf. (Kumaraswami Sastri Odgers 
and Wallace, JJ ). Abdnachalam Chettiar v. 
COMMR. OF Income-tax, Madras, 

1929 H.W.N. 642=30 H.L.W. 541 = 
A.I.R. 1929 M-id. 769 = 97 H L-J. 300 (F.B ). 

Lender in British India lending money on 

tavanai system to another outside British India- 
Unpaid inteiest added to principal under that 
system is interest received though not actually 
paid in cash, for purposes of assessment and such 
Interest must be deemed to have accrued in British 
India : 43 Mad. 629 ; A.I B. 1929 Mad. 84, Pel. on \ 
A.I.R. 1927 Mad 841, Appl.] A.I.R. 1922 Mad, 426, 
D»«f.; A.I.R. 1921 Mad. 427, Ref. (Kumara- 
swami Sastri, Odgers and Wallace, JJ.). Lakbh* 
MANAN CHETTIAR V. COMMB. OP INCOME-TAX, 
Madras. 30 M.L W. 82=1929 H.W.N «4n= 
A.I.R. 1929 Mad. 678 = 57 M L-J. 60 (S B.). 

Goods sold by agent in Europe and money 

forwarded to India through Bank-Agent getting a 
part of the proceeds by compromise between him 
and principal in Kabul-Agentis livable to Pay tax 
on such amount. (Zafar Alt and Ja% Lai, JJ.). 
TOBA Odd BAl 0. COMMB. OF INCOME-TAX. 

102 I C. 298=8 Lah. 338=9 

28 P.L.R. 706= A.I.R. 1227 Lah. 812. 


INCOME-TAX AOT (1922), S. 4-Forel2a flrma 
and personi. 

•Interest due credited though not actually paid. 


13 income. 

Whore the debit entries made on acoonnt of 
interest due by the assessee to his creditors in 
foreign places were treated as payments of interest 
though interest had not aotually been paid and. 
such debits were allowed as an expenditure in 
computing the profits of the assessee’s business in 
British India, 

Held, that credit entires made on account ot 
interest due by debtors in foreign places to tha 
assessee mast be treated as payments though that 
interest had not been actually paid and was income 
received in British India. (Coutts Trotter, C.J.^, 
Wallace and Beasley, JJ.). Commr. OF INCOME- 
TAX V. SUBRAMANIAM CHETTIAR. 104 1.0. 649= 

50 Mad. 765=26 M. L. W 223= 
1927 M.W N. 598=39 M.L.T. 940= 
A.I.R. 1927 Mad 841 = 53 H.L.J. 379 (F.B.)* 

Receipt of income in British India— Presump^ 

tion— Burden of proof . 

Sums remitted to British India are to be deemed 
to have accrued or arisen in the year of remission 
unless they accrued or arose more than three years* 
before. The burden of proving that the profits ac- 
crued or arose more than three years back is on 
the assessee, the matter being peculiarly within 
his knowledge and not within the knowledge of th^ 
income tax authorities. (CoutlS’Trotter, C. J., 
Beasley and Srinivasa Aiyangar, JJ.). COMMIS- 
SIONER OP INCOME-TAX, MADRAS V. S.K.B.S.L.L, 

Firm Sivaoanqa Circle. 104 1 0. 352= 

50 Had. 893=1927 M W.N. 777= 

26 M.L W. 123=39 M L.T. 1S3= 
A.I.R. 1927 Mad. 772=53 M L.J. 418 (P.B ). 
—Bank’s Head Office in British India— Branca 
outside— Profits of latter brought entirely in Bri- 
tish India office by book transfer are " received or 
brought into” British India. (Spencer. Knshnan 
and BeasUy, JJ.). COMMB. OF lNCOare*T^ i>. 
NEDUNOADl BANK. 98 I.C. 1 = 49 M^. 910= 

1926 M.W N. 740=24 M.L W. 685= 
A.I.R. 1926 Mad. 1048=51 M L.L 401 (F B.)r 

Money due to assessee from Native State an*. 

paid by being credited to his account in a bank in. 
that State but afterwards transferred to his aoopunk 
with another branch of the same bank in Britisn 

India is not received in British India, (Daw^n- 
mier, C.J. and Mullick, SAiJiD Ali IMAM u.. 

emperor. 8S I f 210^ 

6 P. L. T. 47=3 Pat. L. R Cr. 85— 
1924 P H.C.C. 349 = A.I.R. 1925 Pat. 281. 

-B. 4-Popeign firniB and persons. , 

‘'Accruing or anstng in British India — 

"^HsiMhat in the case of Government o* 
Promissory Loan Notes repayable at Calcutta 
interest received by the assessee at Hydoratod 
(Deccan) was liable to be assessed to income tor 
and super-tax. Meaning of expression scouring 

nr ftriaine ’’ in S. 4 (1) of the Income-tax Act. 
{Marten^CJ.And Blackwell J-) 

OP INCOME TAX. BOMBAY V. 8„. 

Scope of jurisdiction of the Income-tax Officer 

tor the purpose ot 
whet^r a sum is taxable or not aud 
profits or oapital got back and who -s 
tax is within the scope and jurisdiction of the 

Income-tax Officers and for t^t 

acoounts of the foreign firm may be Bcrntlniaed. U 
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INGOHB-TiX ICT (1922), 8. 4— Ftieigo final 
and penoni. 

ifl not theiQfoze correct to e&j that in the case of 
foreign firms whose profits are brought into British 
India and taxable under 8. 4 (2), the other provi* 
sions of the Income-tax Act are inapplicable. 
{Kumarastoami Sastri, Odgers and Wallace. JJ.). 
ARUNACHALAM CHETTUB V. OOMMB. OF INCOME- 
TAX, MADRAS. 1929 H.W.N. 642— 

30 M.L.W. 941= i. I. R. 1929 Mad. 769= 

97 M. L. J. 300 (F B.). 

■ Remuneration by Foreign Goyernmcnt paid 
to its servant for work done in British India is not j 
income accruing or arising in British India: 
A.I.R. 1926 Cal. 34 and A.I.R. 1921 Bom. 159, 
Cons. : Commissioner of Taxation of Kirk, (1900) 
A.0.688; 43 Mad. 75 ; and A.I.R. 1926 Rang. 97 
(F.B.), Dtsf.; A.I.R. 1923 Mad. 574 (F.B.) ; A.I.R. 
1923 Lah. 14 and A.I.R. 1926 Pat. 201, Bef. 
{Prait, Offg.C.J.y Cunliffe and Ormiston, JJ.). 
OOJfMISSlONEB OF INCOME-TAX, BURMA V. PHBA- 
FHBAISON SOLABAK. 114 I.G. 298=6 Rang. 998= 

A.I.R. 1929 Rang. 1 (F.B.). 

■ Foreign company lending money in British 
India and receiving interest in British India — The 
income accrues or arises in British India, 

A foreign company was lending money regularly 
in British India from time to time, and was receiv- 
ing interest in respeot of snob money-lending 
operation. It sent its ofieis to Bombay which were 
accepted in Bombay, its own moneys were paid in 
Bombay and its interest thereon was earned 
in Bombay, 

Held, that there was an income accruing or aris- 
ing in British India within the meaning of S. 4 
either from “ the business carried on " thereby the 
company within the meaning of 8.10, or else 
under another heading ef S. 6, vis., sub 8. (vi) 

“ other sources Greenwood v. F. L. Smidth & Co., 
(1922) 1 A.C. 417 and Grainger & Son v. Gough, 
(1696) A.O. 326, Dist. {Marten, C.J. and Kemp, J.). 
OOMMB. OF INCOME-TAX v. BOMBAY TRUST 
OOBPOBATTON. 113 I.O. 893=52 Bom. 702= 
80 Bom. L.R. 1172= A.I.R. 1928 Bom. 448. 

— — Non-resident Limited Company registered in 
London under English Companies Aot — Gains 
arising whether diieotly or indirectly from any 
business connexion or property in British India, is 
chargeable. {Rutledge, C.J., Das and Brown, JJ.). 
OOMMB. OF INCOME-TAX, BURMA V. MESSRS. 

Steel Brothers & Co. 94 I.G. 466= 

8 Bang. 614= A.I.R. 1926 Rang. 97 (F. B.). 

— B. 4— Interpretation. 

The word “or” means what it says, and the 
two expressions “accruing or arising” are different 
from the expression “zeoeived” and are Intended to 
oatch income which would not neoessarily be 
received in British India. (Afarfen, C.J. and 
Blackwell, J.). COMMR. OF INCOME-TAX v, 

Bansilal Motilal. 82 Bern. L R. 671= 

A.I.R. 1930 Bom. 381. 
——Per Blackwell, I.— The words “accruing or 
arising” are used with referenoe to the place from 
which the income is derived. (Afarfen, C.J. and 
Blackwell, J.). Coumr. of Income tax v. 
Bansilal Motilal. 128 1.0.691 = 

32 Bom. L.R. 671sA.I.R. 1930 Bom. 881. 
■■ The two terms “arisiDg” and “accruing” 
denote the same idea or Ideas very similar, and the 
difiezenoe only Ilea in this that one , la more 
appropriate than the other when applied to parti- 
onlax oases: A.I.R. 1926 Oal. FoU,^{Shad% Lai, 
€J,, ^Broadway, Kafer Ali, TehOhand and/ai Lah 


IMCOUE-TAX act (1922), S. 4 — Paimaneafc 
settlement. 

JJ.). jiwAN Dab V. Income-tax commissionbb-. 
Lahore. 117 I.C. 697=10 Lab. 697= 

30 P.L.R. 489= A.I.R. 1929 Lah 609 (F.B.). 

The word “wholly” in the section must to 

read in its ordinary acceptation and is in this-^ 
respect closely akin to the word “solely:”'* 
Lamblon v. Kerr (1895) 2 Q. B. 233, Bef. {Findlay,^ 
J.C. and Afocnatr, A.J.C.). COMMR. OF INCOME- 
TAX, Nagpur v. M.E.R. Malak. 103 I.C 155= 

A.I.R. 1928 Nag. 10. 

——The receipt of the income referred to in S. 4- 
must refer to the first occasion upon which the* 
recipient got the money under hie own control* 
{Daw$on‘Miller, C.J. and Mullick, J.). SAIYID ALL. 
IMAM V. Emperor. 83 I.C. 164=4 Pat. 210= 

6 P.L.T. 47 = 3 P.L.R. Cf. 89=- 
1924 P.H.C.G. 349=A.I.R. 1929 Pat. 281* 

— S. 4— Pennanent settlement. 

Regulations do not exempt eamindar from any^ 

general taxation of income. 

While the regulations contain assurances, 
against any claim to an inorease of the jama- 
baaed on an inorease of the asmindari inoome, they'* 
oontain no promise that a zamindaz shall in respeot- 
of the income which he derives from hie zamlodari 
be exempt from liability to any future general! 
scheme of property taxation, or that the inoome of 
the zamindaii shall not be subjected with otheZ" 
incomes to any future geneml taxation of inoomd> 
such as income-tax: A.I.R. 1925 Cal. 598, Ajfirmed,. 
{LordRussell of KUlowen.) PbOBHAT OHANDBA 
BARUA V. EMPEROR. A.I.R. 1930 P.O. 209 (P.O.). 

■ Government can vary but by clear and spe^px. 
statute— Income-tax increasein revenue. 

Per Datcwn-Afifler, C./.— Though the legislature- 
has power to vary oz modify the bargain entezedl 
into between the Government and the proprietors by 
the Permanent Settlement, yet this can only 1^- 
done by clear and speoifio language in a statute and 
not by general implication. The applications for: 
settlement made by the proprietors at the time oi; 
permanent settlement were, as a rule, a counter* 
pare of the aotual settlement made and were pari 
of a single transaction completed at the same, 
time, just as a kahuliyat is a counterpart of a. 
patta. The Income-Tax Aot, if and in so far as it 
charges inoome derived from property included in 
the original settlement with the proprietor and 
assessfd to revenue, varies the terms of Reg. I of 
1793. The Inooma^Tax Aot of 1922 is not explloli, 
enough in its terms to repeal the exemption oreai* 
ed by the Permanent Settlement Regulation ; for 
auob repeal cannot be effected merely by words oP: 
general Import or by implioatioa. By the Perma- 
nent Settlement it was the revenue or rent payable 
to Government as the paramount landlord thatr 
was fixed in perpetuity. The effect of the imposi- 
tion of income-tax ‘on the profits arising out ofs 
faXkar, hat and ghatlag is in faot to inorease the 
revenue under another name. The jama pennanent* 
ly fixed at the date of the settlement was oaloulat*- 
ed on aperoentage of the rentaand profits at that, 
time derived from the ownership of the land. 
Income-tax is based upon the same rent and profits* 
as they now exist and it is imposBible to eaoape 
from the oonolusion that a tax under whatever^ 
name upon the same eonroes of income would in* 
crease the duty payable under the same of sevenue^ 
and which by the Permauent Settlement it was* 
agreed should then be fixed for ever : 45 Mad. 618* 
FoU. (BotMon-Aftflir,0«r,4nd.Afii«K*, j.). MAHA^ 
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aHCOME-TAX ACT (1922), S. i-Profits oat of 
mortgage. 


BAJADHIRAJ OF DHARBHANOA t>. COMMISSIONER 
OF INCOME-TAX. 78 I.C. 781=3 Pat 470= 

2 Pat. L.R Cr. 25=1924 P.H.C C 69 = 

5 P L.T. 459 = A.I.R. 1924 Pat. 474. 
— S. 4--Profit8 oat of mortgage. 

Usafructu^ry m jrtgagne leasing mortgaged 

property to morigagtr — Whether money received 
irom such mortgagor is assessable {Quaere). 
•{Courtney Terrell, G J., Das and Kulwant Sahay. 
JJ,). Rajniti Prasad Singh o. Gommr. op 
INOOME-TAX, Bihar AND Orissa. 123 I.C. 6i7= 
9 Pat. 194= A. I. R. 1930 Pat. 33(F.B.). 
^^—Usufructuary mortgagee leasing to mortga- 
gor by same transaotion at rent equal to interest at 
specified rate — Government revenue payable by 
mortgagor— Mortgagee entitled to take possession 
on delault and proceed against mortgagor 
personally — On reduction of principal, rent to be 
proportionately reduced— Interest reserved held as- 
sessable; 35 All. 48 (P.C.), Bel. on; A.I.R, 1923 
Mad. 643 (P.B.) <and A.I.R. 1928 All. 8l (P.B.). 
Expl, and Dist. (Courtney-Terrell, C. J , Das and 
Kulwant Sahay, JJ.). Rajniti Prasad Singh v. 

OOMMB. OP INCOME-TAX, BiHAR AND ORISSA. 

123 I.C. 617 = 9 Pat. 194= 


A I R. 1930 Pat. 33 (F.B ). 

—Mortgage with possession but mortgagor’s 
lessee aotually in possession — Mortgagee entitled 
to lease money — In d(>fault the amount to be re- 
<}OV6red from mortgagor and added to mortgage 
money — Mortgagor on default executing deed of 
-charg.j for the amount — Land subsequently sold to 
mortgagee — Lease-money cannot be considered as 
agricultural income in mortgagee’s hands — 
Amounts added by charge deed were deemed 
Actually realized on date of sale and not date of 
charge deed. {Zafar Alt and Addison. JJ.). 
Mahomed Yakdb Khan v. Oommr. of income- 
tax. 115 I.C. 831=30 P L.R. 30 = 

A. I. R. 1929 Lab. 206. 


Mortgagee getting fresh mortgage for con- 
solidated amount of original principal and its 
interest— Original bond is not extinguished for 
income-tax purposes. (Das, Kulwant Sahay and 
Wort. JJ.). In the matter of Raqhonandan 
Prasad. 10 P.L.T. 729=9 Pat 48= 

A.I.R. 1929 Pat. 478 (F.B.). 

'Mortgagee purchasing property for mortgage 
amount— Property represents principal and acou- 
mulated profits is not*outof the provisions of the 
Income-tax Act. Scottish and Canadian General 
Jnossfnjsnf Co., D^d. V. iJisson 8 Tax Oaa. 265 and 
Californian Copper Syndicate v. Surris. ^ Ttx 
Oas. 159. Bel. on, (Dts. Kulwant Sahai^ and W )rt, 
JJ.). In the matter of RAGHUNANDAN PrvsAO. 

10 P.L. T. 729=9 Pat. 43= 
A.I.R. 1929 Pat. 476 (F.B ). 
. -Where a mortgagse purchases property in 
execution of his mortg »ge decree the real value of 
the property for computing for the purpose of 
Income tax Act is not the value of the property put 
hy the Civil Court Commissioner but the price 
actually paid by the mortgagee represents t^he true 
value of the property. {Das, Kulwant 
Wort, JJ.). In the 

PRASAD. 10 P.L T. 729=9 Pat «- 

A.I.R. 1929 Pat. 478 (F.B.). 

Mortgagee purchasing mortgaged 

jprofits arUing out of sale accrue ora daU of corajirma 

^^Th/^pMfits or gains arising to the “ssessee 
the buying in of the mortgaged property are 


INGOMB-TAX ACT (1922), S. 4— Residence. 

deemed to have arisen on the date when the sale 
is confirmed The obtaining of a decree is not equi- 
valent to the realization of profits, neithar is the 
entering up of satisfaction of the daor ;e by the 
Court under Civil P. C.. 0. 21. R. 72 material for 
the calculation of profits. The profits cannot be 
said to have accrued when the Court enters up 
satisfaction of the decree. But the proH bioomes 
realisable profit only on the d»te when the sale 
becomes absolute. [Da%, Kulwant Sahay and 
Wort, JJ.). In the matter of RAGRJNANDVN 
Prasad. 10 P.L.T. 721=9 Pat. 4i= 

A.I.R. 1929 Pat. 476 (FB.). 
Purchase by mortg igee of mortgaged pro- 
perty — Appropriation of the realization declared by 
assessed — [noome-tax officer cannot insist that 
appropriation must be first to interest and then to 
principal: A. I. R. 1922 P. 0. 233, Cons. (Das, Kul- 
want Sahay and Wort, JJ.). In the matter of 
RAGHUNANDAN PRASAD. 10 P.L.T. 729= 

9 Pat. 4B= A. I. R. 1929 Pat. 4 '6 (F B.). 

"" -Usufructuary mortgagee leasing mortgaged 
property to mortgagor on fixed annual payin-iats— 
Payments are agricultural inoomo and should be 
excluded: Commissioner. I. T, Mairasv Su^a- 
mania. Refc:rced case 18 of 1925, decided on 9th 
November, 1925, Dissented from. (Snlaiman, 
Banerji and Ashworth, JJ.\, In the matter of 
MakOND Sarup. 107 I 0. 683=50 All 415= 
26 A.L J. 280= A. I. R. 1928 All. 81 (F B.). 
—Usufructuary mortgagje leasing pDperty back 
to m^rtgag^r— Rout received is agrioultural in- 
come (Per Pull Bench: Jack'ion, J. o mtra) ; 35 All. 
48 (P.C ). Ref. ; Madras R. C 19 of 1925, Ouerruled. 

It had been assumed for the purposes of the 
referenoe that the lands were used f ir agricultural 
purposes, the income under reference was the 
amount agreed to be paid as rent by the mortgagor- 
lessee in respect of such laods, and there was no 
stipulation as to interest in the usafruotuary mort- 
gage (Coutts-Trotter, C.J. Wallace. B-asley, Jackson 
and Srinivasa Aiyangar, JJ.). COMMR., INCOMB- 
TAX 0. IBBAHIMSA. HO I C. 207= 

51 Mad. 455=1928 M-W N. 313= 
27 M.L.W. 601 = A.I.R. 1928 Mad 543 = 

34 M.L.J. 524 (F.B.). 


■8. 4— Residence. 

\a as9ds966 who was a rasid^at of a village 

A « • 


n British India started business and prospered in 
Jeylou. He was physically present in British 
]ndia when the profits to be taxed accrued in Cey- 
on. But he was not physically present in British 
;ndia when the remittances were raoeived. nor 
vas he eo present during the year of assessment. 

that he could properly be described as 
‘residing” in British India within the meaning 
.f the Aot. {Coutts Trotter, C. J., Beasley and 
\rackay, /./.).• GOMMB. OP [NOOMB TAX v K4RUP- 
>IAa KANGANI. 116 I. C. 700=29 M.L W- 

A. I. R. 1929 Mad. 35=55 M.L.J 844 (F B.). 
Jompany can have residence in two places^In 




uch case secotvi resideftes must havs coutfot (snd 
tanagement of portion of business as a whole. 

A company resides for the purpose of income-tax 
rhete its real bnsinass is carried on, i.e., whore the 
entral management and control of a company 
bide. When the central m magement and oontrol 
f a company abide in a partionlar plaoe, the oom- 
any is held, for purposes of inooma-tax. to have a 
asidenoe in that place, but it does not follow that 
6 cannot have a residence elsewhere. If it 
hown that the central management and oontrol 
f a company for partnership ate dlvilod between 
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IVOOHB TAX ACT (1922), S. Taxable inoome 
or profits.' 

two loealitieB, each pf them may be sai4 to be a 
leeidence of the company for the purposes of the 
Income-tax Act. But the suggested second resi- 
dence must not merely have a delegation of 
management of some portion of the partnership 
bueinees, however extensive, but a delegation of 
Some portion o! the management of the business 
as a whole. (Coutts- Trotter, G.J. Beasley and 
Srinivasa Aiyanaar, JJ.). COMMISSIONER OP 

Income-tax v. t. s. firm, tanjorb. 

104 I.C 223=50 Mad. 847 = 26 M.L W. 119 = 
39 M L T. 101= A. I. R. 1927 Mad. 732= 

S3 H.L.J. 249 (F.B.). 

— S. 4 — Taxable Inoome or profits. 

If a man claims an interest in the capital of 

.a business and in the end receives a sum in satis- 
isolion of all claims he may have in the capital of 
the business, that income is not liable to income- 
tax. The sum of money is not “inoome. profits or 
gains “ within the meaning of S. 4 at all- A I.R. 
1929 Cal. 212, Z>ist. (Binkin, C.J., C. C. Ghose 
and Buckland, JJ,). In the matter of N. 8. MONDY. 
34C W.M. 788=A.1.R. 1930 Cal. 625 (F. B.), 

Assessee in satisfaction of lean taking from 
debtor money debts, mortgage items and rubber 
plantationB — Loss incurring in first two businesses 
—Rubber plantations sold at profit— Assessee 
getting deduction as business Ices on the loss in- 
curred on the first two items — Tnoome tax authori- 
ties assessing on the profit madeun sale of rubber 
plantation — Assessment held to be correct : 
A I.R. 1924 Mad. 208 (S.B.), Cons; 7 Tax Gases 
125; 11 Tax Cases 297 and 2 Tax Cases 8, Rel. on. 
(£umara«wami Curgonven and Walsh. JJ.). 

LAESHMANAN CHETTIAB V. OOMMIf^SIONEB OP 
INCOME T/>X. 31 H L.V 228 = 

A 1R. 1990 Had. 121=88 H L.J 68 (S B.). 
Mopey-htidipg business generally taking 
lands in satisfaction of debts due — Lands sold for 
profits — Suob profits are profits derived from such 
business. (Knmoraswami Sasiri, Curgenven and 
Walsh, JJ.), CHETTIAPPA CHETTIAB v. THE 
OOMMISSIONBB OF INCOME-TAX. 122 I.C. 343= 

31 H.L.W 218=1930 H.W.N. 25= 
A.l.R. 1930 Had. 119 (S B.). 
— : — Compensation for abrupt loss of office as . 
managing agents is “receipt arising from business’* 
and liable to levy of income tax. (Ran/ein, C. J., 
Btukland and ^ukerji, JJ.). In the matter of 

Tobneb Morrison & Co. Ltd. 117 I.C. 689= 

83 O.W.M. 112=56 Cal. 211 = 
A.l.R. 1929 Cal. 212 (F B ). 

Judgment-debtor giving security for certain 

sum to slay txecuiion of partition decree— Interest 
on security paid to deoree-hoider — Receipt of inte- 
rest is income— Exotption to 8. 4 (3) (7) does not 
apply. (Sfnarf, C J. and Srivastava, J.). COM- 
MISSIONIB OF INCOME-TAX V. JUGUOHAN DAS. 

112 1 C. 201 = A.l.R. 1929 Ondh 125. 

Interest is income though added to capital. 

Interest does not cease to be an income, profit or 
gain breause at the end of a certain specified 
period it is added lo the capital so that it may 
bear interest An agreement as to compound 
.inlezest does net tffeot capitalization Jn re 
Cratens, Mortgage Davies v. Croten, (1907) 2 Ch. 
44^ i re Morris, Mayhew v. Ballon, (1922) Ch. 
126. Ref on. {Das, Buluant Sahoy and Wort, JJ.). 
tfk the matter of Ragbunandan Fbasad. 

122 I.O. 705=10 F.L.T. 729=9 Ppi 48= 
A, I. B, 1929 F«t. 476 (f.B.). 
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• Revenue assessed on land on basis of 
rental value considering profits from quarries — 
Owner is not relieved from being assessed to ■ 
income-tax. (TTafsh andBanerji, JJ.). Inihor 
matter of SHIB Lal QaNGA BAM. 

103 1. C. 477 = 25 A.L.J. 816= 
A.l.R. 1927 All. 703. 

The profits or losses arising from wagering:. 

contracts are to be taken Into account in an 
assessment for income-tax purposes. {Walsh and' 
Bytes, JJ.). CHCNILAL KALYan das. In re. 

86 I.C. 95=47 All. 312=23 A L J. 63= 

6 L.R A. Civ. 204 = A.I R. 1925 All. m 

Remuneration obtained for selling cotton of 

a firm — Assessee himself a cotton merohant— 
Remuneration is not exempt from tax. {Macleod, 
C.J. and Coyajee, J.). COMMB. OF INCOME-TAX v.- 
SlB PURSHOTTAMDAS THAKORDAS. 87 I.C. 706= 
27 Bom. L.R. 478= A.l.R. 1925 Bom. 318. 

Issue of new share to share-holders is not in^ 


come. 


The issue of new shares to share-holders represent- 
ing their share in the accumulated surplus is not. 
taxable as income and no super tax is payable on 
the value of such shares. Brewery Case, 1914 K, G. 
281 Dist. Bloot's Case, 1921, A. 0. 171. Foil. {Coutts- 
Trotter, C. J. and Bamesam,J.). COMMISSIONER 
OP Income TAX, Madras v. Binny & Co.,. 
Madras. 82 I.C. 17=47 Had. 837= 

20 M.L.W. 611 = 1924 H W.N. 531 = 
A.l.R. 1924 Had. 802=47 H.L.J. 242. 
— S. 4— Trust. 

——Trust deed vesting property in head of com- 
munity — Many purposes of trust neither religious- 
nor charitable — No specific property exolusively set- 
aside for oharitable or religious purposes- Inoome 
of whole property is assessable : A. I. R. 1926 
Nag. 10. .^j^rTncd. {Lord Tomlin.) MD. IBBAHIM 
BAZA MALAE 0. COMMB. OF INCOME TAX. 

A.l.R. 1930 P.C. 226 (P.O.). 
— : — Money sent from outside to British India 
and spent on religious institution in British India • 
— It must be impressed with suob trust before its 
leaving for British India for being exempted from. 
tax. {Phillips, Offg. C. J.. Rirrtesam arsd Beasley, 
JJ.). COMMB. OP INCOME-TAX U. MD. KASSIK. 
ROWTBEB. 109 I.C. 322=27 H L.W. 817= 

A.l.R. 1928 Mad. 371=54 H.L.J. 936. 
—Fund alleged as for oharitable purposes foundi • 
completely within assessee’s volition— No deduo- 
tion can be claimed. {Findlay, J. 0. and Prideaux, 
A. J. C.). COMMB, OF INCOME-TAX V BANSILAL 
ABIBCBAND. 108 I.C. 805=24 N L R. 76= 

A.l.R. 1926 Nag. 102.. 
—Alleged trust deed giving absolute power of 
disposal to the spiritual head — Object to serve some ■ 
needs of a community — No ultimate and perma« 
nent dedication to religious object — Income of pro- 
perty is not exempt. (Rindfoy, J. C. and Maenair , . 
A. J. C.). COMMB. OF INCOME-TAX, NAGPUR V, 
M. E. R. MALAK. 105 1.0. 166=- 

A.l.R. 1926 Nag. 10. 

Income from an office held on condition that 
such income would be devoUdto charitable pur- 
poses is not eximpt although the money is spent 
for inch oharitable purposes. A. I. R. 1926 All. 116, 
Ref. o». {Pratt, C.J., Cunliffe and Afaunp Ra, 
JJ.). COMMB. OF INCOME-TAX V. A, EGGAR. 

100 1.0. 285=4 Rang 638» 

A.l.R. 1997 Rang. 96 (F.B.). 

Property set apart In trust— Inoome ‘ to ba 

applied lot oharitable pur^oae— Income inve^toc^ 
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INCOME-TAX ACT (1922,) S. 4-Trmt. 

business— Profits are liable to be asaessed— English 
principles applies to Indian Act: A.I.R. 1925 All 
116, Foil. {Coutts-Trotter, C.J., Krishnan and 
BeasUy, JJ.). Commr. op Income tax v. 
Thevara Patasala. 

96 l.C. 957=49 Had. 833=1926 H.W.N. 620= 
24 M.L.W. 183=A.I.R. 1926 Had. 949 = 

81 H.L.J. 123 (F.B.). 

Income derived from profits in trade or 

'business though the income may be dedicated to 
-an idol, is not income from trust property. {Walsh, 
Ag. G. J. and Eyves, J,) In the matter of 
.Lachhman Das nabain das op Cawnpore. 

84 l.C. 207=47 All. 68=22 A.L J. 913 = 
5 L R.A. Civ. 640=A.1.R. 1923 All. 115. 
— Hiscellaneoua. 

•^—Distinction between rent and interest laid 
'•down. 

Pec DaSy J. — There is a clear distinction between 
rent and interest. Bent is the return from land 
lor the use of one's land and signifies the sum 
payable in respect of the ase of land. Interest is 
•the return from money for the use of one’s money 
■and signifies the sum payable in respect of the use 
of money. Bent issues out of the land demised, 
whereas interest Is revenue derived from the money 
dent. {Cowtney-TerrelU C.J., Das and Knlwanl 
.Sahay, JJ ). B.UNiTi Prasad Singh t>. Commr. 

OP INCOME-TAX, BIHAB AND ORISSA. 

d28 I.G. 617=9 Pat. 194= A.I.R. 1930 Pat. 33(S.B.). 


•Scope of. 


Per Chatterjea, /.—Beading Ss. 4 and 6 of 
Act XI of 1922 (8fl. 3 and 5 of Act VII of 1918) 
together, all income derived from business accru- 
ing. arising or received in British India or deemed 
•under the provisions of the Act to accrue or arise 
•or to be received in British India is taxable income. 
»{ChatUrjea, Mukerji and Chotmer, JJ.). ROGERS 

PRATT Shellac Co. v. Secy, of State. 

83 I. C. 273=40 C.L.J. 110 = 28 C.W N. 1074= 

92 Gal. 1=A.1.R. 1929 Cal. 34. 

— S. 5 — Income-tax Officers. 

The Income-tax Officer appointed by the 

rCommissionez of Income-tax “to deal with those 
■persons whoso oases may be handed over to him 
by the said Commissioner of Income-tax from time 
to time" is not an Income-tax Officer directed to 
function as snob in respect of any class of persons 
as contemplated by S. 5 (4) and assessments by such 
an officer cannot be supported in law. {Bankin, C.J., 
■ C.C.GhoseandBuckland, JJ.).Inre LACHIBAM 
Basantalal. 33 C.W.N. 1206= 

A. I.R. 1930 Gal. 297 (S.B.). 

—B> 6— Capitalised rent. 

-The capitalised value of the rent paid m a 
lump sum is not in all oases to be regarded as in- 
come. {Dawson'Miller, C. J. and Foster, J.). BAJA 

Shiva pbasad Simgh v. King emperor. 

82 1 0. 653 = 5 PL.T. 497=1924 P.H.OC. 234= 

2 Pat. L.R. Cr. 233=4 Pat. 73= 
A.I.R. 1924 Pat. 679. 

— S. 6— Exemptions. j • o c 

The classes of the income specified m b. o 

are liable to the tax only subject to the ox^ptions 

.set out in S. 4, Cl. 3. {Coutts-Trotter, C.J., Wall^c, 

Beasley, Jackson and Srirtiuasa A\yangar, JJ.). 

COMMR. OP INCOME TAX 0. IBRAHIMS^ 

110 l.C. 207=51 Mad. ^ 93 = 1928 If. Jff. N. 313 

27M.L.W.601=AI^R.m8M^^^^^^^^^^^ 

-^l^Inco^^rom fisheries included in revenue of 
permanently settled estates is exempt. 


INCOME-TAX ACT (1922), S. 6— Test for taxa- 

bility. 

The income from the jalkars included In the 
assets upon which the jamas of the permanently 
settled estates were assessed under Regulation 1 of 
1793 at the time of the Permanent Settlement is not 
liable to assessment to income tax under Act 11 of 
1922. {Cuming and Page, JJ.). Empbbob v. 
INDU BHDSAN SARKAR. 93 l.C. 939= 

63 Cal. 924=30 C.W.N. 524=44 C L.J. 427= 

A. I. R. 1926 Cal. 819. 

— S. 6— Losses. 

Taxable income. 

The loss incurred by an assessee in respeot 
of the unregistered partnership trade can be set ofi 
against the profits made by him in his individual 
trade. {Schwabe, C.J. and Waller, J.). COUHB, 
OF INCOME-TAX, MADRAS V. M. AR, A. ARENA- 
CHALAM CHETTIAR. 77 I C. 772= 

47 Had. 660=19 U L.W. 129=1924 H.W.N. 326= 
34 H.L.T.832=A.I.R. 1924 Had. 474= 

46 H.L.J. 68. 

— S.6 — Royalties. 

——Royalties paid to lessor are nonetheless in- 
come though they are paid for rights the exercise of 
which involves a waste of the capital. {Dawson- 
Miller, C.J. and Foster, J.). RAJASaiVA PRASAD 
Singh V. King Emperor. 82 I. G. 698= 

9 P.L.T. 497=1924 P.H C.O. 234= 
2 Pat. L.R.Cr. 233=4 Pat. 78= 
A.I.R. 1924 Pat. 679. 

— S. 6— Salami. 

— Transaotions by wbioh a lump sum is paid 
under the name of salami for the granting of the 
lease are more in the nabare of an out and oat sale 
of property and the sum so received by the lessor 
is in no sense income within the meaning of the 
Indian Income-tax Act. (Dawson Miller, C.J. and 
Foster, 7.). RAJASHIVA PRASAD SINGH V. KING- 

Emperor. 82 l.C. 693=8 P L.T. 497= 

1924 P.H.C.C. 234=2 Pat. L.R. Cr. 238* 
4 Pat. 73= A.I.R. 1924 Pat. 678. 
— S. 6— Sale of timber. 

— "The amounts received by sale of timber 
trees ace income liable, as such, to income-tax. 
{Beasley, C.J., Ananthakrishna Ayyarand Curgen- 
ven, JJ.). Commissioner op Income-tax, Mad- 
ras V. T. manavedan Tibdmalpad 

1930 H.W N. 716=32 M.L.W. 170= 
A.I.R. 1930 Mad. 764 (P.B.). 

—8. 6— Scope of Act. 

All income from 'business* arising or receiveo 

or deemed so to arise or be received in British 
India is taxable under the Income Tax Act (VII 
of 1918), Ss. 3 and 6. {ChatUrjea. Mukerji and 
Chotener, JJ.). ROGERS Pratt SHBLLAO COM- 
PANY V. Secretary op State. 

83 l.C. 273=92 Gal* 1= 
28 C.W.N. 1074=40 C.L.J. 110= 

A.I.R. 1929 0al. 34. 

—8. 6— Temporary shops. 

-Assessee taking land on lease and ereoting 

temporary shops for purposes of lotting— Suoh in- 
come comes under S. 6. (6) and should be assessed 
under 8. 12. {Mukerji and Bennett. JJ.). In the 
matter of BASANT Rai TAKHAT SINGH OP 
AGRA. 124 l.C, 34= tow A.L.J. 643= 

A.I.R. 1980 All. 288. 

—a. 6— Test for taxability. 

— 'Interest unrealized, but oredited in aooounts 
is not income aooruing or received for inoome-tax 
purposes— Test is whether it is available to aBses- 
see at his pleasure; A.I.R. 19^6 Naj. 180 j Sre- 
sham Life Assurance Society v. Btshop, 
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fUCOHB-TAX ACT (1322), 8. 8 — &BDoUy for 
maintenftnoe- 

A:0. 987; St. Lucia Uainei and Estates Go. v. St . 
f,ucia. (1924) A.O 508, Co«s.; Sadasiva Ayyar, X, 
In A.I.R. 1921 Mad. 427 (S.B.), Foil.; A.I.R. 1927 
Lah, 612; J.P. B<sll <£ Co., Ltd. v. Commissioners of 
Inland Revenue, (192H 3 K.B. 152 ; Gresham Life 
Assurance Society 7. Styles, 3 T.O. 18-5. Hel. on; 
A.I.B. 1928 Nig. 24L, Appr. {Findlay, J. G.. 
Prideaux and Kinkhede, A.J.Cs.). OOMMlSStONSa 
OF Income-tax, Naopdr o. S.M, cbitnivis. 

117 I.C. 2S8 = t2 H.L.J. 17= 
28 N.L.R. 35* A I.R. 1923 Nag. 30 (P.B.). 

— S. S^Annalty for maintenance. 

. "The anuuitj paid bj the assesaee as mainte* 
DBQoe allowance to his step'mother in paraaanoe 
of a oonsent-daoree is not deductable in oomoutlag 
the tax payable by him. It is not covered by any 
of the exceptions enumerated by the Act. {Rxnkin, 
C.J„ G C, Ghoseand Buckland, JJ.), BIJAY SiNOH 
DCDHURIA, In re. SI Oal. 918= 

A.I.R. 1930 Cal. 641. 
~S. 8— Co-operatlYc Society. 

—^^Oo-oparative Society iavestlng fluid assets iu 
Goveraoient securities as per Government Orders — 
Such investment not being part of their business, 
interest on those seourities is assessable. 
cases discussed). {Coutts Trotter, C. J., Oigers, 
and Beasley, JJ.), COMMIBStONBR OF INCOME- 
TAX, Madras v. Madras Central Urban Bank, 
LTD., MYLAPORB. 118 I C. 107= 

29H.L.W. 493=52 Had. 640= 
A.I.R. 1929 Had. 387=36 M.Ii.J. 431 (P.B.). 

•— S. 8-<loBt8 of realization. 

' '-■The assessee cannot claim to deduct as part 
of his expenses a sum which he says represents 
ihe costs of collecting the interest on the securities: 
A.I.B. 1927 Pat. 133, Rel. on. {Courtney-Terrell, C./., 
•Vat and Kulwant Sahay, JJ.), Bajniti PRASAD 
SiNaHO. OOMMR. OF INCOMB TAX, BIHAR ANO 

Orissa. 123 I.C. 617=9 Pat. 194= 

A.I.R. 1930 Pat. 33 (S B.). 

» ' I ncome-tax is to be levied upon all interest 
zeoaivable by assessee on seoarities— ‘Commission 
for its realization cannot be deducted. {Foal Ali and 
Ohatterji, JJ.). A. H, FORBBS i>. Oomur., Inoomb- 
TAX. 119 I.O. 402=10 P.L.T. 424=9 Pat. 139= 

A. I. R. 1929 Pat. 419. 

^S. 8— DednotionB. 

■Seonrities purohaaed— Vendor paid cost plus 
interest from last payment to date of sale— Interest 
paid Is not admissible deduction from interest sab- 
eequently drawn. {Courtney'Terrell, C.J.. Das and 
■Zulwant Sahay, JJ.). RajniTI PrasaD SINQH v. 
Gommr. op Inoomb-tax, Bihar and Orissa. 

128 1.0. 617=9 Pat. 191= 
•A.I.R. 1930 Pat. 33 (S.B.). 

‘ ^ -Interest on money borrowed from Bank by a 
private individual as distinguished from a person 
carrying on bnsiness cannot be deducted from tax* 
able income. (Dawson miler, O.J. and Foster, J.). 
(Maharaja Guru) Mahadbo Ashram Prasad 
Sahi Bahadur v, Oommb. op Income-tax, 
Bihar and Orissa. too I.O. 897=6 Pat. 29= 

8 P. L.T. 339=A.1.B. 1927 Pat. 183. 
— S. 9— Building for agrioultural purposes. 

■Power of inoome-tAx authorities to exempt 
portion of bnllding not required by assessee as 
.reoaiver of tent or revenue explained. A. I. R. 
1998 Pat. 468, Affirmed. iCouriney'Terrell, O.J,, 
iBoss, Wort, EuUoant Sahay and Maepherson, JJ,), 
BAJBNDRA NARAYAN V. OOHHR. OP iNOOMB-TAX, 

118 I.O. 393=10 F. Ii.T. 805= 

9 Pat. 1= A.I.B. 1929 Pat. 449 (F.B.). 


INOOHB TAX ACT (1922), S. 9 — PermatteBt 
Settlement. 

— S. 9— Company building honses. 

■Aasessees a oompany doing business to 
acquire land, build houses and let premises to 
tenants— Assessees are liable to income- tax under 
S 9. {Rankin, C.J., C. 0. Ohoshani ^ukerji, JJ.). 

In the mxtler of COMMSaOI^L PROPERTIES, 
LTD. 113 1.0. 848=55 Oal. 1037 = 32 G.V N 413= 

A i.R. 1928 Cal. 436. 

— S. 9— House-tax. 

— Isaessee nob liable to enhanced tax because 
of the addition of the amount of house-tax to the 
annual rental of the property. {Tek Chand and 
Agha Saidar, JJ.). In the mitter of CHHUNNA 
LalA. 121 I.C. 506=30 P. L.B. 429= 

A I R. 1929 Lah. 503. 

— S. 9— Income from profits of Und. 

—It is abundantly cleat that the Legislature 
has deliberately inoludad income from profits of 
land wherever situate, be the area permanently 
settled or non-petmanently settled, as being assess- 
able to income-tax. {C. G. Ghoie, Buckland, <Suhra- 
toardy, Panlon and Mukerji, JJ.). KlNH EMPE- 
ROR V. Rajah Pbobbat csanora. 

102 l.G. 843=34 Gat. 863=43 G L.J. 323= 
31 C.W.N. 763=A.1.R. 1921 Cal. 432 (F.B.). 
— S. 9 —Interest on mortgage. 

—in amount of interest due on a mortgage 
debt but not actually paid is an allowable item of 
expenditure under head “house property income 
under S. 9.” (RanMn, O.J., C. G. Qhose and Buck- 
land, JJ.). In the matter of Thb ASSESSMENT 
OP BSHARI LAL MULLICS. 103 I. 0. 609= 

64 Cal. 630=31 C.W.N. 557= 
A.I.B. 1927 Oal. 3S3(F.B.). 
—8. 9— Limited Interest. 

- "" —Where the assesses have only a limitediin- 
terest, namely the interest of a lessee for fifty 
years, S. 9 Inapplicable. {Rankin, C.J., 0. 0. Ohose 
and Buckland, JJ.). GooPTu Estate, Ltd., 
In re. 126 I.O. 193= 37 Cal. 910=80 O.L. J. 378= 
84 C.W.N. 827= A.I.B. 1930 Oal. 1(F.B.). 
<—8. 9— Notional Income. 

■Assessee owner of property oonsisting of 
building — Income-tax is charged upm bases of 
notional Income, (Rankin, C.J., C. 0. Ghoseand 
Buckland, JJ. ). GooPTU Estate, Ltd., In re. 

60 C.L.J. 876=34 C.W.N. 327= 
A.I.R. 1930 Cal. 1(F.B.). 
—8. 9— Permanent Settlement. 

——^Bengal Paimaaent Settlement Regulation 
(1 of 1793)— Estates were not relieved from aiding 
subsequent neoessitiea of the Government nor axe 
they exempt from general tax like income-tax. 
{C.G. Ohose, Buckland, Suhrawardy, Panion and 
lAukerji, JJ.). EMPEROR v. RaJAH ProBHAT 
OhandbA BARUAH. 102 1.0. 845=43 O.L.J. 323= 

81 C.W.N. 163=64 Oal. 863= 
A.I.R. 1927 Cal. 432 (F.B.). 
• I ncome from land in permanently ssttM 
estates, is ousmtis. 

Per 0.0. Ohose, J,~{Buekland and Panfon, //., 
coneufTin^r)— Inoome from land subjeot to the 
exemption lin the Income tax Aot is liable to be 
assessed, to Income-tax and therefore even having 
regard to the terms of the Permanent [Settlement 

Regulation income derived from land Buoh as Jal- 

kat, ground rent for potteries and briokfielde, fees 
(or tying boats, storing crops and cart stands yearly 
naxar and nasar on petitions, ground-rent in Pasar 
and stall foes In permanently settled estates eub- 
jeot to the exemption provided by the leglslatun'la 
liable to assessment to inaome-tax. Afukerj'i and 
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IBCOME TJIX ACT (1922), S. 9-Eents from ^ 
Bizam'ft state. 

Suhrawardy, JJ., contra. A.I R. 1924 Cal. 668 
Affirmed] 53 Cal. 624 ; A.I.R. 1926 Cal. 819 ; 95 I.c! 
589, oretfvled. (C.C, Ghose, Suckldnd, Suhr award y, 
Panton and Mukerji, JJ.). KlhQ Empebor v. 
Rajah Pbobbat chakdba. 1(2 1, c. 845= 
54 Cal. 8eS = 4S C L J. 323 = 31 C V.R. '^6.^ = 

A.I.R. 1927 Cal. 432 (P.B.). 

—8. 9— Rents from Nizam’s state. 

— Incf me taxable vnder Income-tax Act. 

TLp rents Tfslized from the lenants of Kcspaon 

and Dhotra tillages, situatf- in the Dcminions of 
Fis Exalted Highness the Kizam and brought into 
De^alghat in B« rar. are taxable under the Income* 
tax Act. though these Tillages form part of one 
single jagir cci sisting of four Tillages wbirh jagir 
was granted roTenue free to the ancestors of Nawab 
hloburomad Saleniullah Kban. Khan Bahadur, 
C.I.E.. ai*d owing to dietribution of territories two 
of thtm, i.e., Kosgaon and Pbotra. happened to go 
to Nizam's temtory. {EoUi/ox and ilohinddin, 
A.J.Cs.), COWWB. OF INCOME-TAX V. MAHOMFD 
Ndbclla Khan. I07l.c. 66 i = 

A.I.R. 1928 Nag. 146. 

->S. S^Vaoant house. 

— If a mau owns a bouse ready for his own 
occupation, readj for him to live in when he 
cho< sea to do so. he is assessable, though he may 
not reside in it one day in a year. Queen t. i4.^sass* 
meniComrr^ittee of SI. Poneras, 2 Q.B.D. 681, i?ei. on. 
{Coults-Tr otter, C.J. and Beasley, J.). COMMB, OP 
Income-tax v. Nabayana Deo. 91 I.C. 94f>= 

49 Had. 22 = 22 H.L.W 822= 
A.I.R. 1926 Had. 287=50 H. L. J. 63. 

— S. 10. 

Business expenses. 

Depreciation 

Interest on money borrowed. 

Local taxes. 

Losses. 

Obsolete machinery. 

Profits. 

Scope and Interpretation. 

Uiscellaneoas. 

— S. 10 — Business expenses. 

... Minimum royalty of a mining lease. ^ 

Although in some cases the rojalty based upon i 
the amount of mineral raisfd may be trsattd as a 
capital expenditure that ia to aay. as part of the 
purchase price for the mineral, minimum royalty 
of a mining lease may properly be considered as 
rent and if paid in arrears it should be dcductrd 
as though it bad f.ocrued in the year in which it 
was paid ; Countless v. Black, (1881) 6 A. C. 316, 
lUf. [Couriney Terrell, C. J., P^s and Eulwant 
Sahay. JJ.)- Maharajadhibaja of Dabbhanga 

V. CoiiMB. OF Income-tax. 

9 Pat 540 = A I R. 1930 Pat. 81 (S B ). 

—-GoTernmtnt supplying raw maierial to a 
company on payment at a fix^d rate and an addi- 
tional sum if nrofits of company exceed certain 
percenlap.e— Acdiliopiil snm paid if not aesessable 

{Mukerji and hennit JJ.\. In the matter of 
INDIAN Tl'EPENTINE AND POSIN CO.. I TD., 

AssoEPec can claim dednotion of expenditure 

only if expenditure isaclually incurred 
incurred is aatiffied before close of year. iBall^ox, 
and hinkhde. A.JCs.). COMMB. OF INCOME- 

TAX V. Jai Nabain Mottbam. 

128 I.c. 467 = A.I.R. 1929 Nag. 243. 
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• Mortgagee purchasing mortgaged property 

in execution of hia decree — Another persoo olaim- 
ing Phare therein— Mortgagee depositing security 
to sail guard the interest of such person— Amount 
60 deposited is not deductible expenditure — If 
claimant successful mortgagee would be entitled to 
deduct it as loss under S. 24. (Das, Eulwant Sahay 
and Wort,JJ.). In the matter of Raohdnandan 
Prasad. lO P. L. T. 729=9 Pat. 48=% 

A. 1. R. 1929 Pat. 476 (P.B.). 

Mutation expenses. 

As tbe profits accrue to the aspcssee at the date 
when the sale by him becomes absolute the expen- 
ses incurre d by the assessee subsequent to that date 
for taking deliTery of poasesfion and efiectis^ 
mutations must be entinly ignored : Cotnwitssionsr 
of Taxes t. Melbourne Trust Ltd., (1914) A. C. 1001, 
Pel, on. (Das, Eulwant Sahay and Wort, JJ.), 
In the matter o/Raqhdnandan Pbabad. 

lOP.L T, 729=9 Pat. 48= 
A I.R. 1929 Pat. 476 (F.B.). 
—Agreement between District Board and Tram- 
way Co. for free use of road for laying down tramt 
way— Tramway Company agreeing to pay moiety of 
profits exceeding 4 p.o. upon capital lor time being— 
Payment of half profits is not rent and oannot fall 
under ( 1. 15) of sub S, (2)— It is not sum paid on 
account of local rate, noris it '‘any expenditure 
(not being in nature of a capital expenditure) in- 
curred Bolely for purpose of earning suob profits or 
gains,” {Rankin, C.J. , C. C. Oho>e and Buikland, 
JJ.). In the matter of HOWBAH AMTA LIGHT 
RY. Co., Ltd. 115 I.c. 38 = 32 C.W.N. 767= 

A.I.R. 1928 Cal. 579 (S B.), 
Money paid to a competitor to induce him 
not to compete with the assessee is not expendi- 
ture incurred solely for the purpose of earning 
sueh profits or gaina : CHy of J ondon Contract 
Corpotalion Ltd. t. Styles, (1887) 2 Tax Cas. 239 an^ 
John Smith & Son t, Moore, (1921) 2 A C. 13, Bel. on. 
(Cottffs Trotter, C. J., Beasley and Madhavan Nairt 
JJ.). CoMMR., Income-Tax v. alaoanan. 

110 I.c. 629 = 27 M.L W. 776= 

1928M.W.N. 328 = A I.R. 1S28 Had 902, 

56 M.L.J 66 (F.B.), 

, The question whether expenditure in a busi- 
ness is current, as opposed to otipital, must essen* 
tially be one of degree and therefore one of fact: 
Smith T. Incorporated Council of Law Reporting 
for England and Woles, (I9i4) 3 
Usher’s Wiltshire Brewery t. Bruce. (19U) 
and Cttffta t. Inland Revenue Commissioners, 

2 K.B. 832, Bel. on. {Carr and CunUffi, JJ-h 

8 . RAMANATHA REDDIAB V. COMMISSIONER OP 

Income-Tax. IIO I C 601 = 6 Fang. 175= 

A.I.R. 1928 Rang. 182. 

——Where a Bank made itself liable for paying 
a c« rtoin proportion of the ei ms which were inr 

vested with itself for the benefit c.f its employees. 

Eeld, that it ia no ‘ expenditure" for the pur- 
pose of the business but only a liability: Smyth t. 
5/reffon. (3904) 90 L.T. 756, Disi. (Sprncer, 

Erishnan and Beoshy, JJ.). COMMB. OF INCOME 

TAX V. Neddngadi Bank. „ J:: 

4? Mad 91 C = 1 ? 2 F M W N.740= 

24 H.L.W. e&5 = A. 1 F. 1' 26 Mad. 1048= 

51 M L.J. 403 (F B.). 

Payment on capital advanced, out of profits. 

r^ymiDts to be mode io certain propoition ou^ 
of the profits on the copital advanced for the pur- 
poses of the busineBB cannot be treated as expe 
ture incurred solely for the purpose of earning; 
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INQOHB'TAX ACT (1922), S. 10-DeppeoIation. 

eaoh profits or gains within the meaning of Cl. (tx) 
of Bub'S. (2) of S. 10. {Shah, A.g.C,J. and Eincaxd, 
j.). Commissioner of Income-tax v. Haji 
JAMAL NUR Mahomed & Co. 88 Ix. 848= 

a Bom. 362=27 Bom h.R. 219= 
A.l.R. 1925 Bom. 251. 

— S. 10— Deppeoiation. 

-Sum earned b 7 acts done in carrying on 
business in house property is assessable— Assessee 
is, however, entitl-id to allowance for depreciation 
as mentioned in S. 10 (2) (vi). Commissioner of 
Taxes V. Melbourne Trust Ltd , {i9\i) A.C. 1001; 
In re Spanish Prospecting Co.. (1911) 1 Ch. 92 and 
jlssefs Co., Ltd. y. Forbes, (1897) 3 T.C. 542, Bel. on. 
{Rankin, C.J , C.C. Ghose and Buckland. JJ .), 
GooPTO Estate Ltd. In re. so C L.J. 375= 
34 0.ff N 327=A.I.B. 1930 Cal. 1 (F.B ). 

Assessee owning number of businesses. A, 

B, G and D — Profits and gains of business A in* 
BUffioient to cover full depreciation — Excess depre- 
oiation can be set ofi against profits and gains of 
other businesses in B, C and Z>. (1911) 1 Ch. 92, 
Bef. {Kumaraswami Sastri, Curgenven and Walsh, 
JJ.). COMMB. OP Income TAX V. Sopp'nChet 
TIAB&C o. 123 IG 801=1930 M W.N. 20= 
31 M L W. 141=A.1.R. 1930 Mad. t24 = 

58 M.L.J.48 (S.B.). 

■ ■ - -Depreciation on buildings and machinery 
oan be set ofi against gains accruing from other 
Bources. {Tek Chand and AgJut Hairfar. JJ,). 

Eabam Ilahi V. Chief Oommb., income-tax. 

116 I.C. 841 = 11 Lah. 38=30 P L.R. 380* 

A.l.R. 1929 Lah. 856. 

• —One trading company, succeeding to the 

business of another, is entitled to carry forward 
depreciation to which full efieot eould not be given 
in years previous to succession— Calculation must 
be made on original cost to the company to which 
it Succeeded and not on value at which assets wtire 
taken over by aueceeding company. ScoUtsh Shire 
Line, Ltd. v. Inland Revenue, (1912) 6 Tax Cas. 91, 
Foil. {Coutfs Trotter, C J., Odgers and Beasley, JJ.). 
OoMUB. OP Income-tax, Madbas t>. Massey & 
Co., MADBAS, 115 IX. 814=29 M.L W. 476 = 
A.l.R. 1929 Mad. 433 = 66 M.LJ. 431 (F.B.). 
— The exact amount of depreciation of any 
plaint within a given period is a question of degree 
and therefore a question of fact The Peninsular 
and Oriental Co. v. Lee, (1900) 4 Tax Cas, 177, Rel. 
on. (Carr and Cunlife, JJ.]. 8. Rauanatha Bbd- 
DiAB 0 . Oommb. of income tax. 1 to I C. 60i= 

6 Rang 178=A.I.R. 1928 Rang. 152. 
""" Taking ore from a mine is using the mine. 

There ie no other way of using a colliery or 
mine except by digging the coal or minerals out of 
xt. 8o, the taking of ore from a mine is rather the 
use than the destruotiou of the estate the partial 
exhaustion being but the iaoideotal ooDsequenco oi 

ii'off. [Chatterjea. C.C.Qhose 
and Cumtng, JJ.), ISABELLA Coal Co. u. Commr. 
OP Income tax. 89 I.C. 789*63 Oal. 76= 

29 C.W.N. 923= A.l.R. 1926 Gal. 396 (S.B.). 

Depreciation, in high elass Government 

floourltiea purchased by aseessee bank not for trad- 
ing, does not com© under S. 10 or any other 
provision of the Act. {Le Rossignol and Marti 

neau, JJ,). Punjab national Bank v. Empbbor 
98 I.C. 360= 7 Lah. 227= 27 Pat.L.R. 410= 

^ . A I R. 1926 Lah. 878. 

' Owners of rice mill letting it for working can 
dedttot depreciation. {Coutts-TrotUr, C.J., Krishnan 
4ffd Beasley, JJ,). Oommh., Inoomb-taxv. GlN 

. ^ D. D. VOL. Ill— 107 k 108 


INCOMB-TAX ACT (1922), S- 10— Intepesi OH 

money borrowed. 

AND Rice Factory, Guntur. 97 I C. 850= 

50 Had. 529=24 M L V. 680= 
1926 H.W.N. 808=A.1.R. 1926 Had. 1032= 

51 H. L. J. 360 (P B.). 

^ The question whether certain expenditure 

incurred in renewing certain parts of a motor car 
was expenditure incurred In merely renewing 
wasting assets or was capital expenditure 
for which no deduction of tax could be 
claimed was a question which would 
turn upon evidence and by which, by direct* 
ing the Commissioner of Ii oome-tax to make 
reference to the High Court on the point, no use- 
ful purpose would be served. {Kumaraswami 
Sastri, J.). Ratna SINGH, In re. 85 I.C. 478= 
20 M.L W. 839= A.l.R. 1925 Had. 187. 
— S. 10 — Interest on money borrowed. 

Capital borrowed in British India for foreign 
business. 

The interest paid in British India for capital 
borrowed in British India for the purpose of busi- 
ness conducted by the assessee in foreign territory 
is a permissible allowance under 8. 10 (2) if the 
profits or gains of such basinesa are brought into 
British India, The assessee does not lose his 
right merely because he has not brought in British 
India his foreign profits for the accounting period 
or for three preceding years in their entirety. 
In such cases deduction should be allowed subject 
to the limitation that the amount so set ofl does 
not exceed the amount brought into British India 
and taxed in the aodounting period. {Teh Chand 
and Agha Saidar, JJ ). Har KIBHAN LAL v. 

Commissioner of Income-tax. Punjab 

a i r. 1980 Lah, 982. 

Where a partner as partner lends money 

beyond the initial capital to the partnership at an 
agreed rate of interest and the money is used for 
capital expenditure, the interest paid by the 
partnership to him in the “previous year” should 
be deducted In computing the profits or gains of the 
partnership within the meaning of 8. 10 (2) /tiil 
A.I. R. 1928 Mad. 928. Foil.; A. T. R. 1924 
All. 187, Disf. [Tek Chand and Aglva Haidar, JJ.) 

Bhola Shah'Narsinuh Das i>. Commissioner 
Income-tax, Punjab. 12 l.l J. 129= 

^ . A I-R- 1930 Lah. 788. 

Capital contributed by partners. 

The assessee partnership claimed a deduction of 
certain amount from the gross profits, basing their 
claim on 8. 10 ( 2 ) (iii) it was contended by the 
assessees that the amount was interest on oanital 
borrowed from the individual members of the 
partnership. But there was no agreement enietad 
into before the partnership was started to contribute 
any capital or to lend any moneys, nor was there 
All dgr6exii6nt to psy interest. 

Seld, that as there was not a definite and enforoe- 
abia agreement to pay int rest the case would 

come within 8. 10 ( 2 ) (»«). 61 Mad. 787 (F B ) 
Dtst. Ananthakrishna Ayyar and 

Curgenven, JJ). Pbbiasamy NaDar o Oo^fM?Q 
8IONER OP INCOME-TAX, MADRA^ OOMMIS- 

A.I.R. 1930 Mad. 1003=69 11 LJ 778 rv 

—Money lent by partner in addi'tiorto inUui 

capital at reasonable rate of interest anH 

capital expenditure— Interest paid 'L W® 

must be deduotod. A.l.R. 1^24 All m/lT 
A.I.K. 1928 Mad. 923 (S.B.), Apfr. 

Brown and Ormutone, JJ.). Oommrop 
TAX K K.O.T. OHETTTAB FIbTwb , 0 

8 Bang. n7=i.I.R. 19S0 Rang M9 
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INCOME'TAX ACT (1822), 8. iO~Iiit6P6lt on 
money borrowed. 

— -—In the case of a firm the payment of interest 
made by partnership to a partner on loans advanced 
by him cannot be held to be in any way dependent 
on the earning of profits. (RutMge, C.J., Brown 
and Ormistonet JJ.). COMMR. OF INCOME-TAX v. 
K. K. C. T. Chetttab Firm. 126 I.C. 213= 

8 Rang. 277= A.I.R. 1930 Rang. 249 (F B ). 
——The question where a partner as partner lends 
money beyond the initial capital to the partner* 
ship at no agreed rate of interest and the money is 
used for capital expenditure, the interest paid by 
the partnership to him in the year of assessment 
be deducted in computing the profits or gains of the 
partnership within the meaning of S. 10 (2) (iit), 
is a question of law. A.I.R. 1926 Mad. 923. 
Bel. on. (Zafar Ali and Addison^ JJ.). BHOLA 
SHAH-NABBrNGH DAS V, COMMISSIONER OF 
INCOME-TAX, Lahore. 116 I. c. 454= 

11 L. L. J. 94=30 Pat h R. 232 = 

A.I.R. 1929 Lab. 404. 

In order to claim an allowance in respect of 

interest paid on borrowed capital it must bo inter- 
est paid during the year of account. It may be 
interest actually paid in cash which is the cash 
basis of accounting or it may be by adjustment 
which is the mercantile basis of accounting, which- 
ever method be adopted. The whole question 
depends upon what the arrangement was between 
the assessee and his creditor. 

When loans are taken on tavanai system, the 
interest due at the end of each tavanai should be 
treated as interest paid and added to the principal 
and no allowance can be granted in respect of 
tavanai periods not ending in the year of account 
under S. 10 (2) (it*). 43 Mad. 629, Bel. on. {Coutts- 
Trotter, C.J., Beaslevand fJackay, JJ.). COMMB. 
np income-tax, MADRAS V. PBTHD?BRUMAL 
CHETTIAR. 115 I-C. 485=29 H.L.W. 66 — 

A.I.R. 1929 Mad. 34=35 M.L.J. 850 (F.B.). 
——Firm carrying on a banking business— 
Money borrowed by the firm and invested in 
a separate branch of pieoegoods business— Accounts 
of the btanehes kept separate — Pieoegoods branch 
closed- Interest on the money borrowed can be 
deducted in the assessment of the banking busi- 
ness. {Coutts-Trotter.C.J., BeasUy and Madhavm 
Hair, JJ-)- OOMMB., INCOME-TAX A L A R. 
BROS.. Devakotah. 112 1^. egf- 

52 Mad. 296=1928 M.W.N. 810=28 H.L.W. 616 = 
A.I.R. 1928 Had. 1229=39 M.L.J, 600 (F.B.). 

Partnership— Additional capital borrowed 

from a partner — Loan used for capital expenditure- 

interest paid thereon is exempt. 

Per Full Bench.— Where a partner as partner 
lends money boyood the initial capital to the part* 
netship at an agreed rate of interest and the money 
is used for capital expenditure, the interest paid 
bv the partnership to him in the year of assess- 
ment must be deducted in computing the profits or 
cains of the partnership within the meaning of 

^‘per Coutis- Trotter, C. J. and Ramesam, 
Wherever a sum is borrowed and it is afterwards 
used tor capital expenditure, it is not open to the 
Sommissio^r to find that it is no borrowed 
oapitftl. It is not the character of 
determines whether the sum borrowed is capital 

"'per‘' Wallac. and Beadcy, JJ.-lt two pArtoer. 
a»ree on a nominal capital and then each lends 
additional capital at a fanoy rate of interest calcu- 
lated 60 high or with so little relation to the market 


INCOME-TAX ACT (1922), S. lO-Losges. 

rate, as to be obviously designed to absorb all pro- 
bable profits, and thus enable them to snbmit a nill 
profits return, it would surely be open to the Com- 
missioner to find that there was no genuine bor- 
rowing of capital. 

Per Thiruvenkatacharinr, J. — It is a question of 
fact in each case whether the further advance made 
by a partner over and above the capital agreed to 
bo pub in by him is really a loan by him to the 
partnership or an increase of his capital in the 
business made with the consent of the other part- 
ners. tCoiUts-Trofter, C. J., Ratnesam, Wallace, 
Beasley and Thiruvenkatachariar, JJ ). COMMB., 
Income-tax v. Subramantan Chettiab. 

HOT. G. 869=91 Mad. 787= 
1928 M W N. 474=28-M.L.W. 190= 
A.I.R. 1928 Mad. 923 = 35 M L.J. 416 (S B.). 
(Obiter) — Capital borrowed means capital bor- 
rowed and used. [CouHt-Trotter, C. J., Wallace 
and Beasley, JJ.). COMMR., INCOME TAX v. SOMA- 
SUNDARAM. 109 1.0.369=24 M.L.W.432= 

A.I.R. 1928 Had. 487 = 542 H L J. 436 (F.B.). 

Interest on money borrowed from Bank by a 

private individual as distinguished from a person 
carrying on business cannot be deducted from tax- 
able income, (Dawson Hiller, C.J. and Foster, J.), 
Mahadeo V. Commissioner OF Income T^x. 

100 I. c. 897 = 8 Pat. 29 = 8 P L.T. 359 = 

A.I.R. 1937 Pat. 138. 

— S. 10— Local taxes. 

A colliery is a premises used for the purposes 

of the business of extraction and sale of coal, and 
the road public works cess paid on account of the 
colliery is a local rate. (Chatterjea, C, C. Ohose 
and Cuming, JJ.). ISABELLA COAL CO. v. COM- 
MISSIONER OF INCOME-TAX. 89 I.O. 789= 

33 Cal. 76=29 C.W.N. 923= 
A. I. R. 1926 Cal. 396 (F.B.). 
—Income-tax on trading companies by the 
Municipality in the shape of a license fee can be 
deducted as a proper business allowance. (1911) 
A. C. 150, Foil. ; 44 Mad. 489, Dist. (Coults- 
Trotter, C.J. and Wallace, J.), Commissioner op 
Income-tax, Madras v. Nedungadi Bank, 
Ltd., Calicut. 81 I C. 454=20 M.L.W. 87= 
1924 M.W.N. 380=89 M L.T. 33=47 Had. 687= 
A.I.R. 1924 Mad. 693 = 47 M.L.J. 160. 

Bihar andj Orissa Mining Settlement Act, 

1920 (B. & 0. Act IV of 1920), 8, 23 (3)-Jharia 
Water-Supply Act, 1914 (B & 0. Act V of 1914), 
S 45— Rates under are not local rates in respect of 
premises but come under Cl. (*«) and should be 
deducted from taxable income: 6 P. L. J. 62 
(F.B.), FoU. (Dawson Miller, C. J. and Jwala 
Prasad, J.). K. M. SELECTED COAL CO.. In re. 

83 I.C. 920=3 Pat. 299= 
6 P.L.T. 376= A.I.R. 1924 Pat. 870. 


10— Losses. . 

■Theft of money used for lendxng from busies. 

V r ^ n A r h ^ T 


■er Full Bench.— Loss incurred by theft of 
Qey used in the money-lending business and 
m the stronghold) in the business premises 
ne of the thieves being then servant of the 

M^not incidental to the business of the 
Bssee. and not allowed for in computing income- 
(Ananthakrishna Ayyar, J., contra) ; 2 I.T.C. 4, 
t.'. Other Tax crises and other cases constderea. 
aslev, C.J.,Ananthakri$hna Ayyar and Curgenven, 
). RAMASWAMI CHETTIAR V. COMMISSIONER 
INCOME-TAX. A.I.R. 1930 Mad- 808 (P.B.). 
•I^BS incurred by a firm in standing flRwy 

^ * L 1 Ait Tin4i 


— i-/ObO lUUUttOU uj •• o - 

Qother firm is not loss In the course of tha 
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INCOttfi-TAX ACT (1922), S.ilO— Loiiea. 

Easiness and bo cannot be deduot«d from the total 
-asseBsablo income for Income-tax. {Broadway and 
■Zafar Alt, JJ.). In the matter of ISHAR DAS. 

92I.C. 249=A.I.R. 1926 Lah. 168. 

'Embezzled sums and boarding expenses, etc., of 
servants are deductible. 

Sums embezzled should be excluded from assess- 
•znent. The boarding expenses of servants, and 
payment to a servant of his expenses incurred in 
going to his home from the place of employment 
and back again are likewise deductible, These are 
not in any sense gratuities and there is no oharita* 
ble element in these payments. These payments 
^remade to servants in order to retain their services 
for the benefit of the business and to increase their 
ofScienoy. (Ross and Kv.lwant Sahay, JJ.). 
■JAGABNATH THBRAHI V. COMMR. OF iNCOilE-TAX. 

86 I.O. 777=4 Pat. 385=6 P.L.T. 166= 

A.l.R. 1929 Fat. 408. 

— S. 10— Obsolete machinery. 

■ — —A machine was declared to be obsolete. It 
was discarded because it was obsolete and also 
because it broke down past repairs. The machine 
was then sold, 

Held, that the machine was sold in consequence 
'of its having become obsolete within the meaning 
of 6. 10(2) vie {’ifukerji and King, JJ.]. In the 
matter o/Swadbshi Cotton Mills Oo., Ltd. 

114 I.O. 897=26 A.L.J.1319=A.I.R. 1929 All. 70. 
•——Under the Income-tax Act, 1918, the aseesee 
furnished a return in whioh certain deductions 
of Bs. 72,000 and odd for obsolescence of machinery 
were claimed for the year ending June 30, 1921. 
Under that Act this was the basts for tax for the 
year 1921-1922. When the new Act came into 
force the income of the year 1921-1922 furnished 
the basis for tax for the year 1922-28. 

Held, that the deduction was permissible 
under 8 . 10 (2). {Macleod, C.J. and Shah, J.). 
d^AJA 60KALDAS MILLS LTD., Jft re. 80 I.Q. 282= 

48 Bom. 369=26 Bom. L.R. 812= 
A.l.R, 1924 Bom. 346. 

—8. 10— Profits. 

Whether money received is capital or pro/its is 
'Question of fact. 

Whether money received in a transaction is 
-really the value of the capital, whioh has changed 
its shape, or whether there are profits is a question 
■t)f fact. The presumption generally Is that money 
sunk in business brought back not only itself but 
•something more by way of profits. {Mukerji and 
HiatnattiUah, JJ.). In the matter of Ram Prasad. 

^ 879= A.l.R. 1930 All. 389. 

* Profits* * implisB a oonxpatison betwooo tho 
state of a business at two specific dates usually 
•separated by an interval of a year, and if the com- 
pany is to be regarded as dealing in house property 
by letting it out for premium and rent in the 
course and for the purposes of its business, ihe 
money value of the extent to whioh at the end of a 
year it batters its position by such means will be 
asseseable as profit. If its position is bettered by 
other means, from causes not direotly oonneoted 
with the business of the company, the enhanced 
Talue though realised is not part of the profits of 
lihe business. Everything depends upon what the 
business is. In re Spanish Prodding Co., (1911) 
1 Oh. 92 ; Californian Case, (1901) 6 T.O. 169 and 
^ebrau Case, (1910) 6 T.O. 668, Bel. on. {Rankin, 
U. J., C. C. Ghoseand Buohland, JJ.). GooPTU 
®8TATB Ltd,, In 60 O.Ii.J. 878 = 

f * ‘ Si C.W.M,.827=A.I,-R. 1980 Cal. 1 (P.B.). 


IMCOME-TAX ACT (1922), S. 10— 8oop« and 
ittteppretatloD. 

The interest paid in British India for capital 

borrowed in British India for the purpose of a 
business conducted by the asaessee in foreign 
territory is a permissible allowance under 8. 10 
if the profits or gains of such business are brought 
into British India. The assessee does not lose this 
right merely because he has not brought in British 
India his foreign profits for the accounting period 
or for three preceding years in their entirety pro- 
vided of course that the permissible deduotion 
should be allowed subject to the limitation that 
the amount so set oS does not exceed the amount 
brought into British India and taxed in the 
accounting period. {Tek Chand and Agha Haidar, 
JJ.). HARKISHAN LAL 0 . COMMISSIONER OP 
INCOME-TAX, PUNJAB. A. I. R. 1930 Lah. 982. 

Ordinarily profit arising out of an isolated 

transaction outside the scope of the business 
does not fall to be chargeable as a business pro- 
fit. Where therefore a firm purchases property and 
sells it at profit after six or seven years, the In- 
come-tax Ofiicer cannot treat the difierence in 
prices as a business profit and oannot tax them in 
the absence of legal evidence that it is profit out of 
business. Beynon & Co., Ltd. v. Ogg, 7 Tax Cases 
125, Bel. on. {Eumaraswami Sastri, Curgenven and 
Walsh, JJ.). ViRAPPA Chettiar V. OOMUR 
OF INOOMB-TAX. 31 U.L.W. 173= 

1930H.W.N. 14=A.I.R. 1930 Had. 123= 

88 M L.J 95 (SB.). 

Destination of profits has got nothing to do 

prima /acts with the question of liability to pay 
income-tax. What may be done with the profits 
after the tax has been paid upon them is im- 
material. (RanAin, C. J., G. C. Ohose and Buck* 
land, JJ.). In the matter of HOWRAH AMTA LIGHT 
By. Co., Ltd. 115 I.O. 33=32 O.W.N. 757= 

A.I. R. 1928 Oal. 579 (8.B.). 

Company running a Club— All share holders 

not members of Club — All members not share- 
holders— Company making profit out of the Olnb is 
not a mere mutual trading society making guam 
profit" by trading with its own members and 
returning such “profits" to the members and is 
liable to pay income tax on full amount of profit. 
New York Life Insurance Co. v. Styles, (1889) 
14 A.C. 361, Dist. {Bankin, C. J., 0. 0. Gkosh and 
Buckland, JJ.). In the matter of DiBBUGASB DlSB. 
CLUB LTD. 112 I.O. 732=55 Oal. 971= 

32 C.V.N. 691 = A. I. R. 1928 Cal. 577 (S.B.). 
— Bemittanoes from abroad to a firm are pre- 
sumed to be profits. Scottish Provident Institution 
V. Allen, (1908) A. 0. 129, Foil, {CotUls-Trotter, 
C,J.,Krishnanand Beasley, JJ.). Nabayan « 
Nallathaubi. 97 I.O. 395=49 Mad. 465= 

1986 H.V.N. 622=24 M.L.W. 343= 
A.l.R. 1928 Had. 767=31 M.L.J. 138 (F.B.). 
— S> 10— Scope and'lnterpretatloQ. 

Under S. 10 read with S. 3 income tax is 

payable by an assooiatlon of individuils in rogpeot 
of the profits or gains of a business oarried .on by 
it. A body of trustees is a unit for purposes of 
such taxation, (ilddisoa and Bhide, JJ.). HOTZ 
Trust op Simla v. Oommissioneb op inoomb- 
TAX. A.l.R. 1930 Lah. 929. 

Meaning of “ any busifisss ’* and “ profifi or 

gains." 

If "any business’* in 8. 10 (1) means all the 
businesses put together, then iu proviso (6) "profits 
or gains" will mean the aggregate profits or gains of 
all the businesses together. A.l.R. 1924 Mad. 474 
aad AiI.B. 1929 Lah, 656, Bet, on, (XtiMoratiMtitd 
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£HCOME*TAX ACT (1922), S. 10— Scope and 
interpretation. 

Sastri, Curgenven and Walsh, JJ.). COMMB. oP 
Income TAX v. suppan Chettiar & co. 

123 l.C. 801 = 31 M.L.W. 141 = 1930 M.W.N 20= 

A 1 R. 1930 Had. 124=58 H.L.J. 46 (S B.). 

Section 10 deals solely with the profits or 

gains of any business carried on by the assessee. 
A.I.R’. 1929 Lah. 556, Diss. from. {Macnair and 
Munje, AJ.Cs.). COMWB. OF INCOME TAX v. BAL- 
LARPUB COLLIERIES. CHANDA. 122 1. C. 689 = 
26 N.L R. 75 = 13 N L.J. 7= A I.R. 1930 Nag. 183. 

So far as 8. 10 (2) (wi). Income-tax Act. is 

concerned, the scope of the Indian Act is absolute- 
ly the same as that of the English .Act. 

Trotter, C.J., Odgeis and Beaaley, JJ.). COMMR. 
OF INCOME-TAX, MADRAS v. MASSEY & CO.. LTD., 
MADRAS. 115 l.C. 814=29 M L W. 476 = 

A. I.R. 1929 Mad 453 = 56 M L J. 451 (P B.) 

The expression “the businees,” interest on 

capital in respect of which is sought to be excluded 
from taxation, means the business whose profits 
are being assessed in the year under consideration. 
iCoiitts-Troiter, C.J., Wallace and Beasley, JJ.). 
COMMR., INCOME-TAX n. SOMASUNDARAM. 

109 !. C 369 = 27 M L W. 432= 
A.I.R. 1928 Mad.487=54H L.J.436 (F.B.). 

Obsolete “ meaning of. 

Obsolete machinery means machinery which, 
though it is able to perform its function has be- 
come in common parlance out of d^te and performs 
its function so indifierently or at such a cost that 
a prudent man instead of continuing to use such 
machinery would discard it and install more 
modern and more labour-saving machines. The 
word “obsolete” is quite inapplicable to a new 
motor-car which is only useless for its purpose 
because it has been broken to pieces in an acci- 
dent. {Coutts-Trotter, C J. and Beasley, J.). 
rathan Singh v. Commr. op income tax. 

92 I. C. 1051=23 M L. W. 267= 
A I R. 1926 Mad. 462= 50 H L.J 197. 

^Separate heads of reliefs are disjunctive not 

alternative— Old car purchased for using parts and 
bits for repairs of other ca'S — Cost is deductible under 

cl. (is)> 

The various reliefs by way of deductions speci- 
fied in S. 10 of the Act are cumulative and disjunc- 
tive and not alternative and exclusive. If any 
deduction claimed falls within the express words 
of any one o! the sub-sections it is not op‘-n to 
Government to say that it is really covered by the 
general provision of sub-S. (vi). The cost of an 
old car for the sole purpose of using bits and parts 
of it for carrying out repairs to the owner’s other 
cars on the road, stands on the same footing as if 
he had obtained and used new parts for repairing 
his fleet of motor cars from time to time. Such 
costs fall within the scope of S. 10 (2), cl. (ix) 
(Coutts Trotter, C.J. and Beasloy, J.). RathAN 
RTNQH V. COMMB. OF INCOME TAX. 92 I C. 1051 = 
23 M.L.W. 267 = A.I.R. 1926 Mad 462= 

SO M.L.J. 197. 

'Obsolete.' ^ , ... 

The expression “obsolete'* in S. 10 (2) (vu) 
of the Income-tax Act of 1922 includes cases of 
unfitness arising from whatever cause whether it 
is due to total destruction or supersession by new 
invention. (Kumaraswami Sastri, 


— B. 10 — MlBcellaneons. * , * 1 ,^ 

A firm is tho assespae in respect of the pro 

fits and gains of the business of the firm. A part- 


INCOMG-TAX AOT (1922). 8; 12— Aoconntlntf- 
principles. 

net is not assessed with regard to the profits of the 
firm and is therefore not an assessee. A.I.R. 1924 j 
M ad. 474 (S.B.), Diss. from. (JJfacnair and Munje 
A.J.Cs ). COMMR. OF INCOME TAX v. BAI.LABPDB 

Collieries, Chanda. 122 I o 689= 

26 N.L.R. 75=13 N L.J. 7= 

A I.R. 1930 Nag. 183. 

Debt discharged by consideration other than 

cash~TruG value of consideration must be looked 
to. A I.R. 1929 Pat. 476 (F B.), Dist. {Courtney- 
Terrell, C.J., Das and Kuhvant Sahay, JJ.), 
Maharajadhiraja of dahbhangav. Commis- 
sioner OP income TAX 9 Pat. 240= 

A. I R. 1930 Pat. 81 (S B). 

- -Provident Fund started by company — Part- 

contributed by deductions of employee’s salary — 
Part contributed by company— Provident Fund 
subsequently transferred to trustees— There was no 
obligation on the company to make periodical 
payments to the trustees— Deductions from salaries 
or contributions by company not actually paid to 
trustees — Trustees having power to call on the 
company to make up shortage of its liabilities— 
Company held not entitled to deduct from their- 
income sums merely c rried forward as a book 
liability in favour of employees or trustees — Cash 
payments however oould be deducted — Actual pay- 
ment to employee was not necessary — Actual pay- 
ment to trustees so as to lose proprietary right of 
control was suffioient. {Rutledge, C.J. , Brovm and 
Chari, JJ ). COMMISMONER OP INCOME TAX V. 
Burma Co OPERATIVE Ltd. 119 l.C 748= 

7 Rang. 6 8= A.I.R. 1929 Rang. 193 (S.B.). 
— S. 11— Conditions for deductions. 

An assei-sea is not entitled to deduct an ex- 
penditure (adat, interest. etc.) not aobually inoui- 
red by him before the oioae of the account year and 
a deduoiion can be claimed only if the expendi- 
ture is actually incurred or the liability Inourred' 
is satisfied before the close of the year. {Hallifax 
and Kinkhede, A..J. Cs.). COMMISSIONER OF IN- 

oome-taxo. Jainabain Motiram. 

1231 C. 467 = A 1. R. 1929 Nag. 243. 
—8. 11— Profession- tax. 

— Profession-tax paid under S. Ill of the- 
I^Iadras City Municipal Act cannot be allowed as- 
proper deduction from the taxable income as au 
expenditure incurred solely for the purposes of the 
profession of the assessees within the meaning of 
S. 11 of the locome-tex Act. 

The profession tax is a payment made out of the 
inoomo of the tax-payer and is quite difierenfc 
from lioenso fee though the payment is to be made 
in the manner of a license fee. The question, 
however, depends upon the nature of the profession- 
tax levied. {Coutfs Trotter, C. J., Etishnan and 
Beasley, JJ.). COMMR. OF INCOME-TAX v. KING 
AND Partridge. 92 1 c. 943=49 Mad. 296— 

1926 M W N. 478=24 M.L W. 566 = 
A.I.R. 1926 Mad. 368=50 M.L.J. 176 (F.B.).- 

—3. 12— Accounting principles. ^ 

-If the expenditure required to obtain the in- 
come from the capital asset is n»-gligible the case 
is the simple ease of a man in receipt of a char re- 
venue therefrom. If some considerable expendi- 
ture is neci-ssary before the annual return can be 
obtained then the history of the year will be stated 
in the form of a “Trading” or “Revenue” aooount or 
account of the receipts and expenditure during the 
year. It is essential when accounting on this basis, 
to exolode from either side of the account, mattera 
which in substance represent only a rise or fall m-- 
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9HG0UB*TS.X AOT (1922), B. 12— Bonna aharea 
of Compaay. 

^he value of the asset from which revenue is derived 
as diatinot from net levt-nue itself oc which repte- 
-cent only a change iu the form of the investment, 
whether the change be a change into money or in- 
to some other form of proporty. {Rmkin, C.J .. G.C. 
"Qho 56 and Buckland, JJ ). GOOPTO ESTATE. In re. 

50 C.L.J. 375 = J4 C. W. N. 32? = 
A.I.R. I93i Cal. 1 (F.B.). 

— S- 12— Bonns shares of Company. 

i ■-Distribution of profits accumulated by a 
Company in the form of bonus shares— Share- 
holders left with no option to take profits in any 
other form— Sonus shares do not form “income, 
profits or gains” bo the share-holder within S. 2 (15) 
and 8. 12. (i?oM»son, C. J.. Beald and Beasley, 
jji). Steel brothers & compan? y. Govern- 
3IENT. 82 I.C. 665 = 2 Ran^. 2tl = 

&.I R. 1924 Rang. 337 (F.B.). 

— S. 12— Interpretation and scope. 

'Jncowta /row zamindari is assessable under 

B, 12 ( 1 ). 

The words of S. 12 (1) ace olear and emphatio 
and are esprassly framed so as to make the sixth 
head in S. 6 describe a true residuary group em- 
braoLng within it all sources of income, profits and 
gains, provided the Act applies to them, that Is, 
provided that they accrue oc arise or ace reoeived in 
British India or ace deemed to accrue oc arise or to 
he received in British India as provided by S. 4 (l) 
and are not exempted by virtue of S. 4 (3j. 
Therefore. Ss. 6 and 12 of the 4ot bring into charge 
for the purposes of income-tax the income derived 
from a zamindari and the zamindac is assessable in 
'respect of income, profits and gains derived from 
that source after making allowance for the jama 
assessed and paid. A.I.R. 1925 Cal. 696, Affirmed. 
(Lord Russell of Killowen.) PRObHAT CHANDRA 
(BARUA V. EMPEROR. 125 I.C. 871= 

37 I.A. 228=34 C.W.N. 1017=52 C.L.J. 225= 

A. 1. R. 1930 P.C. 209 (P. 0.). 
— B. 12— ‘ Other soaroee.* 

Income from settlement to collect particular 

hind of earth. 

An income from the settlement of the right to 
-coUeot a partioulac kind of earth in partloular 
area during a particular seasou for the purpose of 
•extraobing saltpetre and which is not casual or 
non-recurring is taxable under the head "income ’* 
'Irom "other sources {Dawson-dliller, C.J. and 
•Foster, J.). (Maharaja Gabo) Mahadeo Ash- 
ram Prasad Sari Bahadur v. Commr. of 
INCOME-TAX, Bihar and Orissa. 

100 L G. 897=6 Pat. 29=8 P. L.T. 389= 

A.I.R. 1927 Pat. 133. 


— S. 12— Salami. 

■■Aasessees taking lease from iS— This lease 
subject to building lease demised to Tata Bank— 
Tata Bank paying salami— Tata Bank going into 
voluntary liquidation for purpose of amalgamation 
with Central Bank— Asaessees taking advantage of 
’forfeiture clause of re-entry— Central Bank oompco. 
<mi8ing by paying one lal^ of xupeea — Income-tax 
authorities claiming this sum assessable income— 
fium hcdd to be salami but not assessable. A.I.B. 
1924 Fat. 679. Bef. {Rankin, O.J., C. C. Qhose and 
Buchland, JJ.). Gooptu Estate ltd., In r§i 

80 C.L.J. 376= 34 O.V.N. 82T» 
A.I.R. 1980 Cal. 1 (F.B.). 

— 8. 12— Watep-tazei. 

** ■ Taxes payable ondet Aot III of 1914 and 
Act IV' efl^are not tnbe deddoted from royalty in 
Aetetmlnlng assessable inoome. 34 OaL 267 and 


INCOME TAX AOT (1922), S. 13— 
estoppel. 

6 P.L J. 62, Appl. {Dawson- fJiller, GJ. and Jwala 
Prasad, J.). GOUMB. OP iNCOtfB TAX, BIHAR AND 
Orissa v. Shiva Prasad Sinoh. 91 I.C. 476= 

4 Pat. 752=A I.R. 1926 Pat. 109. 
— S. 13— applicability. 

Where the method of accounting is one regu- 
larly employed by the petitioner assessee, the 
proviso to S. 13 does nob ootne into operation. 
(Broadway and Tapp, JJ.). Feroze Shah v» 
Commr. of income-tax, Punjab. 

A.I.R. 1930 Lah. 197. 

Proviso to S, 13 applies only when no 

method of accouutiag has been regularly employed 
or when the method employed la suoh that in the 
opinion of the Income-tax Officer the income, pro- 
fits and gains cannot properly be deduoted there- 
from and not to a case where the Income-tax Offi- 
cer has a doubt as to the genuineness of accounts. 
The section applicable in such oases is S. 23 (2). 
{Le Rossignol and iJirlineau, JJ,). XSSABI DA^ 
V. Income-tax commissio.ner. 

94 I.C. 180=7 Lah. 138=27 Pat. L.R. 323 = 

A.I.R. 1926 Lah. 201, 

— S. 13— Basis of aocouating. 

may adopt either. 

It is open to a trader to adopt either the meroan- 
tite basis of aocouatingoc the cash basis. He is 
not forced to adopt one in prefereace to the other 
but he cannot adopt both, aad once an assessee 
has adopted the meroantile basis of acoountanoy 
it is upoQ that basis aud upon that alone that he 
is to be assessed. {Coutts-Trotter, C. J., Wallace 
and Beasley. JJ.). OOMMR. OP iNOOMfi-TAX 
V.SUBBAUANIAM CHETTIAR. 104 1.0.645= 

90 Mad. 765 = 26 U L.W. 223= 
1927 H.fi.M. 598=39 M.L.T. 340 = 
A.I.R. 1927 Had. 841=53 H.L.J. 379 (F.B.). 
— S. 13— Computation of Inoome. 

■ 'Where the computation of Inoome, profits 
and gains for a particular year has been made under 
the provisions of 8. 13 upon such basis and in suoh 
manner as the Income-tax Offioer may determine 
the assessee is entitled to show that inoome, profits 
and gains included in the assessment for a subse- 
quent year were Inoluded in that computation 
and it is a question of fact, to he decided on the 
evidence in each particular case : K, T. S. K. S. 
Chettiar (Miso. Appln. No. 17 of 1927); Commis- 
sioner of Income-mx v. Muthu Sarvarayadu, 
Income-tax Oases 208, Expl. and Dist. {Beald, 
Offig. G.J., Chari and Ormistone, JJ.). COMMR. OP 
INOOMB-TAX V. 0. T. V. S. OHETTIAR FIRM. 

122 1. C. 902=7 Rang. 644= 
A. I. R. 1929 Rang, 248 (F.B.). 
— S. 13— Decision about method of aocoanting. 

'If can 6e questioned by assessee. 

The Income-tax Officer should be the sole aibitei 
on the question of the possibility of deducing the 
inoome, profits and gains from the method of 
aooounting employed and the assessee is not en- 
titled to challenge his opinion, (Le Rossignol and 
Ilartineau, JJ.). Firm Gokdl Ohand v. Oommb, 
OF INCOME-TAX. 94 I.G. 198= 

A. I. R. 1626 Lah. 446. 
— S. 13— Equitable estoppel. 

... — Method of aoooants accepted by the Inoome- 
tax Offioer in one transaotion— He oannot ob|eot to 
same method in similar other transaotioQS. 
{Findlay, J.O, and Prideaua, A.J.Os). OOUMB. OP 
INOOMB'TAX V, BANSILAL ABIBOHAMD. 

>108 1.0, 806= 24 

A,1.R. 1628 Hagi 102. 
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IHCOME-TiX ACT (1922). S. IS-Eirldeiice. 
— 8. 13 — ETidence. 


The Income-tax OfBcer should be governed 

judicial considerations. He 
should base assessment on legal and not mere hear- 
say evidence which may be the evidence of his 
offiwrs or of members of the public, but without 
evidence to the effect that those items which do 
not appear in an account should find a place 
therein, be is not entitled toasenme on mere gene* 
ral hearsay that those items should appear in the 

account. Should he however find on good evidence 
that even one substantial item is missing, he would 
be entitled to treat the whole account as unreliable. 
{Le Bofstgnol and Martineau, JJ.). Bbij NATH v. 
COIOIIBSIONER OF INCOME-TAX. 

94 I.C. 156=A.I.R. 1926 Lah. 233. 
—8. 13 — Interest. 

“I Interest due to the assessee but not paid to 

him— Amount of such interest shown on the 
credit side for himself— It is not to be treated as 
income or profit. A. I. R. 1927 Mad. 841, Diit. 
(Hallifax and Mohiuddin, A.J.Cs.). COMMR. of 

Income-tax V. nanhelal. hi i c. 159= 

24 N.L.R. 176=11 N L.J. 101 = 
A.I.R. 1928 Nag. 241. 

•—8. 13— Losses. 

"■ Assessee is entitled to deduct from his esti- 
mated income actual losses suffered in particular 
year and amount of irrecoverable debts that should 
have been discovered in particular year. (Mukerji 
and Niamaiullah, JJ.). SHIVA PRASAD v. COMMB. 
OF Income-tax, U.P. 124 i.C. 467= 

A.I.R. 1929 All. 819. 

Stock jobbing business carried on for 

several jears — Account? kept on the method of; 
(1) spreading losses and profits over whole term of 
years, or (2) taking final account when transaction 
closed — Method was approved, (Findlay. J.C. and 
Prideaux, A.J.C.). COMMB. OF INC0ME*TAX v. 
BANSILAL ABIRCHAND. 108 I.C. 805 = 

24 N.L.R. 76 = A.I.R. 1928 Nag. 102. 
— B. 13— Notice. 

The Income-tax Officer is not empowered by 
8. 13 to dispense with a notice under S. 23 (2). 
(Zafar AU and Addison, JJ.). Rampabtap Sdkh 
Dial t». Commb. of Income-tax. Delhi. 

122 I.G. 238=10 Lah. 833=31 Pat L.R. 135= 

A.I.R. 1930 Lah. 277. 
—8. 13— Random assessment. 

If an assessee does not choose to make an 

honest statement of account, so that the amounts 
of profits may be strictly determined, he cannot 
complain if a random assessment is made upon 
him. Maepherson v Moore, 6 Tax Cases at pp. 114, 
116, Bel. on. (Butledge. C. J., Carr and Brown, 
JJ.). Commb. of income-tax v. Chan Lo 
CHWAN. 115 I.C. 897= 

7 Rang. 281 = A.I.R. 1929 Rang. 102 (F.B.). 
— 8. 13— Validity of decision. 

■ Money-lending business — Amounts received 
from debtor not properly appropriated— Assepsing 
officer holding as Interest payment not exceeding 
amount due as interest — Decision is proper. 
A.I.R. 1922 P. G. 233, Bel. on. 

Kulioant Sahay, J.—"k creditor is entitled to 
keep the amounts received by him from his debtor 
in suspense and in case the creditor bona fide 
keeps the amount in suspense he is entitled to say 
that he is not liable to assessment so long as the 
appropriation has not been made and the account 
has not been settled ; but if it is found that 
suspense account is not kept bona fide, the 
. Income-tax Department would be entitled to find 


170 ^ 

INCOME-TAX ACT (1922), 8. 14-ParkltIoa. 

for themselves what was the amount received on 
account of interest. (Courtney-Terrell. C./i Do» 

and Kulwant Sahay. JJ.). Mabarajadhibaja 
OF Dabbhanga V. Commb. of Income-tax. 

9 Pat. 240= A.I.R. 1930 Pat. 81 (8.B.)i 
— S. 13 — Valuation of stock. 

^ When the opening and closing stocks of a 
business are both undervalued the real profits of 
the company of a particular year cannot be ascer- 
tained by merely raising the valuation of the clos- 
ing stock without taking into consideration tho 
similar undervaluation of the opening stock, 
A. 1. R. 1928 Bom. 610, Affirmed. (Lord Buckmaster\ 
Commb. of Income-tax, Bombay Presidency 
V. ahmedabadN. c. Mills Co., Ltd. 

121 I.C. 543=1930 A. L.J. 76=34 C.W.N. 262= 
51 C.L.J. 128=32 Bom. L.R. 358= 
1930 M.W.N. 343 = 31 M.L.W 297=57 I.A. 21= 
A. I. R. 1930 P.C. 56=58 M L.J. 204 (P.C.). 
"—Stock undervalued both at the beginning and 
at the end of the year — Rectifying value of stock 
only at the end and not at the beginning of the 
year is wrong— Both errrors should be corrected. 
(Marten, C. J. an<2 Kemp, J.). COMMB. OP INCOME- 

TAX V. ahmedabad Cotton Mit ls Co., Ltd. 

112 I.C. 887=52 Bom. 669= 30 Bom. L.R. 1160= 

A I R. 1928 Bom 910. 

^ Stock valued at cost price — Market price less 

in year of assessment — Assessee rot claiming loss 
on that head — Cost price should bn considered. 
(Findlay, J. C. and Prideaux, A. J.C.). COMUB. 
OF Income-tax v. bansilal abirchand. 

108 I.C. 805=24 N L R. 76=A.I.R. 1928 Nag. 102. 
Method of valuing a stock for one year can- 
not be changed in taking valne of the slock for fcho 
succeeding year. (Coutts-TrotUr, C. .T. and Krish- 
nan, J.). COMMB. OF INCOME-TAX «. CHEN- 
GALVARATA. 91 I.C. 137=48 Mad. 836= 

A.I.R. 1925 Mad. 1242=49 M.L.J. 425. 
— S. 14— Applicability. 

— ——The whole object of the section is to exempt 
from taxation in the hands of an individual that 
which has already been taxed in the hands of the 
joint family as such. If, however, the individual 
receives an income aliunde from property which 
has not been taxed, as that of a Hindu joint family, 
then it would appear that the provisions of 8. 14 
have no application whatever. (Dawson- MiZ/er, C.J. 
and Maepherson, J.), AMBIKA Pbasad SinQH 
V. Commb. of income-tax, Bihar and Orissa. 

93 I.C. 999= 5 Pat. 20=7 P.L T. 391 = 

A.I.R 1926 Pat. 256. 

— S. 14— Impartible estate. 

The income of an impartible estate is that of 

the incumbent for the time being and the fact that 
he is bound to maintain his sons does not entitle 
him to treat the income as that of the undivided' 
family. (Dawson-Miller, C.J. and Foster, J.). RAJA 
Shiva Pbasad Singh v. King-Bmpebob. 

82 I. C. 693=9 P.L.T. 497= 
1924 P.H.C.C. 234=2 Pat L.F. Cr. 233= 
4 Pat. 73= A. I. B. 1924 Pat. 679. 
— S. 14— Partition. 

Joint Hindu trading family entitled to a 

share in money-lending business in Malay States — 
On partition, business becoming the share of ono 
person — Remittance prior and subsequent to parti- 
tion — The person getting business not liable forth& 
remittance prior to partition. (Kumarasu>ami 
Sastri, Odgers and Wallace, JJ.). ABUNACHALAM 
Ohettiab V. Commb. op income-tax, Madras. 

1929 M.W.N. 642=30 M.L.W. 641= 
A.I.R. 1929 Mad. 769=97 M.L.J. 300 (F.Br). 
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IHOOHE'TAX iCT (1922), B. IB-Bonas on aharoB. 

on aharoB. 

•Asseseee a share- holder in a company — Com- 


pany keeping aside for some years a certain sum to 
be distributed as bonus to the directors— Assessee 
objecting to such payment — Matters^ compromised 
after some years and the assessee paid a lump surn 
as his share in the amount reserved— The amount 
is part of his income in the year of receipt and does 
not represent aesessee’s proBts for the previous 
years. (B^nAtn. C.J., C. C. Qhose and Buchland, 
jn. In the matter of VERNON MiLWARD BASON. 

12 I.O. 718=9S Cal. 987=32 C.W.N. 874- 

A.I.R. 1928 Cal. 729 (P.B.). 

—8. 16 — Calculation of total income. 

Super-tax— Total income of individual part- 
ner in a registered firm means actual Income in the 
previous year without deducting taxes and receipts 
exempt from IncoDie^l-ax— Subsequont iporofiSB ox 
his share does not furnish a basis of his income. 
(Mackod, C.J. and Shah. J.l. COMMISSIONER OF 
INCOME-TAX V. PHITjIP SBDDAN MELLOR. 

81 I. C. 489=26 Bom. L. R. 366=48 Bom. 504- 

A.l.R. 1924 Bom. 361. 

—8. 22— Entering firm to Inspect aocountg. 

Forcible entry— Legality of. 

Although an Income tax Officer U empowered 
under S. 22 (4) of the Income-tax Act to serve the 
proprietors of a firm with a notice to produce iheir 
accounts, there is no provision of law by which ho 
can Insist on their producing the accounts if they 
decline to comply with the notice. He has no 
authority-under the Act to enter the firm s premises 
in order to inspect the accounts, or to remam on 
the premises for that purpose against the will of 
the proprietors, and if he docs so he comnatts 
criminal trespass and the proprietors have aright 
to forcibly turn him out as S. 99, Penal Code, 
would not deprive them of their right of private 
defence. {Martineau. J.). AchHrXJ RAM o. EM- 
PBBOB. 98 1C. 309=7 Lah. 104=27 P-L R. 298= 

27 Cr. L.J. 772=A.I.R. 1928 Lah. 326. 

—a. 22— Foreign boBineBS. 

Assessee in British India carrying on foreign 

business— Income-tax Officer can require him to 
produce such account books of his foreign business 
only as are necessary to enable him to check return 
—If asseesee fails to produce them, Income-tax 
Officer cannot in all cases make assessment under 
S. 23 (4), hut it has got to be shown that assessee 
could produce them. (Beasley, C.J., Anantha‘ 
krishna Ayyar and Curgenven, JJ.). MOHAMED 
kassim Rowtheb V. Commissioner op Income- 
tax, Madras. 82 U.L.W. 168= 

1939 H.W.N.717=&.I.R. 1930 Mad. 763 (F. B.). 
—8. 22— Foreign firm. 

Section 22 (4) empowers Income-tax Officer 

to require agent to produce account books kept in 
places outside British India for his inspeotion. 
A.I.B. 1928 Bom. 446 and A.l.E. 1928 Bom. 465, Eef. 
(Rutledge, O.J., Chari and Brown, JJ.). SOMA- 
SUNDARAU V. OOMMB. OF INCOME-TAX. 

123 1. 0. 126=7 Rang. 896= 

A I.R. 1930 Rang. 10 (S.B.). 
—8. 22— Non-prodaotion of aooonnta. 

— — —The proviso to auh-8. (4) , B. 22, when read with 
8. 28 (4) only limits the power to oall for aocoonts 
for more than three years prior to the preylous 
year when the Income-tax Officer has to make the 
aesessment to the beet of his judgment y?here the 
oonditions mentioned in 8. 28 (4) ^at, Where, 
howqyer, during the course of the enquiry, the 
Income-tax Officer is not going^to make me assesB- 

his judgment owing to want of 


INCOME-TAX ACT (1922), 8. 22 — Hottoo. 

matarials but proceeds to make an enqui^ 
regards the truth or otherwise of the allegations 
made by the assei-Bae in his return there is nothing 
to prevent the Income-tax Officer 
the assessee to produce any evidence Inoiuamg 
accounts. And on non-production of the aoooun 
books tho case will be governed by BvidenM Act, 

S. 114, nius. ig) and (h). (Kumaraswams Sostn, 
Curgenven and Walsh, JJ.). 

Commr. OF Income-tax. 

A.I.R. 1930 Mad. 209=68 M L.J. 260 (F.B.). 

— Assessee making return and complying 
notice under S. 23 (2)— Still notice under S. 22 (4) 
for producing accounts even of previous years can 
be issued and order can be passed under S. 28 (4), 
A.I.B. 1928 Cal. 587 (8.B.); A.I.R. 1928 
529 (F.B.) and A.I.R. 1928 All. 283, Appr.\ 

1928 Lah. 219, Not foil.; A.I.R. 1927 Mad. 49 (P.B.j. 
Exvl and Dist. (Coults Trotter, C.J., Beasley and 
Reilly. JJ.). COMMR. OF INCOME-TAX, MADRAS 
V. B. M. RAMASWAMI ChETTIAR. 116 I. C. 886- 

62 Mad. 194=29 H L.V. 278= 
A.I.R. 1929 Had. 60=86 M L.J 141 (F.B.). 
——Where the requisition under B. 22 (4) is not 
complied with the assessment made by the Income- 
tax Officer to the best of his judgment under S. 23 
(4) is legal. (Obiter). [Eulwani Sahay and Fael 
Ali. JJ.). damodar Prasad o. Commr. op 
INCOME-TAX. 120 1.C. 639= 10 P.L T. iH= 

8 Fat. 796= A l.R. 1929 Fat. 409. 

Double notice to assessee under Bs. 22 (4) 

and 23 (2) — Assessee failing to comply with notice 
under S. 22 ( 4 )— Income-tax Officer has jurisdiction 
to so assess under S. 23 (4). (Walsh and Banerji, 
JJ.). In the matter of CHANDRA SEN JAINI. 

108 I.C. 234=80 All. 589=26 A.L.J. 840= 

A.I.R. 1928 All. 283. 

— S. 22— Notice. 

—Under S 22 (2) the Income-tax Officer must 
give the proposed assessee at least thirty days time 
within which to file a return. If this minimum is 
denied the notice becomes entirely illegal and no 
subsequent extension of time will cure the defect 
that initially lay in the notice issued. (Jfiifcwii 
and Niamatullah, JJ.). In the matUr of KAJORI 
MAIjKALTAN M Ali OF GENERAL GANJ, OAWN- 
FOBE. 122 I.C. 741= 1930 A.L.J. 76= 

A.I.R. 1930 AU. 209. 

Person carrying on business at dlfierent 

places— Separate notices requiring separate retumB 
of each branch not necessary. (Boys, EendaU and 
Young, JJ., on difference between MuUerjee and 
Niamatullah, JJ,). In the matter of LACHHMAN 
PRASAD Babd Ram of Cawnporb. 

1980 A.L.J. 1 = 1930 Cv. 0. 113= 
A.I.R. 1980 All. 49 (F.B.). 
— I Notice under S. 22 (4) Issued by the Inoome- 
tax Officer at the place where a person has a prinol- 
pal place of business is not invalid beoauBO It 
Includes accounts and documents conneoted with 
the BSsesBee’s branch shop. (Boys, J^daU and 
Young, JJ. on dijfference between Mukerji and Nia> 
matullah, JJ.). In the matter of LaCHHMAN Prabad 
BABD Bam of Cawnpobs. 1930 A.L.J. 1= 
1930 Or. 0. 113= A.I.B. 1930 AU. 49 (F.B.), 

— Notice to pioduoe dooumenta in AxtBtano»— 

ABsessee producing difierent ones through gomasthn 
—Notice to gomastha to pxodaoe former dooumenta 
— Notice ia auffieient'and on failure to comply wl^ 
notioe Inoome-tax Officer can properly matoaaaeaa- 
ment to beat of big judgment under at 23t(4y. 
CSulK^nf Bahavan^F’Oii JJ.), — 
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INCOME-TAX ACT (1922), 8. 22— Notice. 

BAMAUTAR V. OOilMR. OF INCOME-TAX, BIHAB 
AND OfiJSSA. 121 I 0 333=8 Pat. 877= 

A. I. R. 1930 Pat. 127. 
— I — Even after an assesses has made a return of 
his income under S, 22 (2) assessment can be m^de 
under S. 23 (4) for non-compliance with the terms 
of a notice under 8. 22 (4). A. I. R. 1928 Pat S29 
(F. B.); A. I. R. 1928 Cal. 587 (S. B ); A. I. R 1929 
All. 283, Foll.\ 106 I. C. 193; A. 1. R. 1927 Pat. 390, 
Deemed overruled ; A. I. R. 1928 Lah. 219, Not foil. 
(Butledpe, C. J., Brown, and Carr, JJ.). COMMB. 

OF Income-tax, Burma v. R. m. P. Chettyab 
Firm. 117 I.C. 364=7 Rang. 26= 

A.I.R. 1929 Rang. 38 (F.B). 
— I — There is nothing to justify the view that a 
notice under 8. 22 (4) can only bo given to a person 
who has not made a return and that if it is given 
after a return has been filed, s loh a notice is ille- 
gal. (Walsh and Banerji, JJ.). In the matter of 
CHANDRA Sen JAINI. 108 1.0.234 = 

50 All. 583=26A.L.J. 340= A.I.R. 1928 All- 283. 

The notice under S. 22 (4) and 8. 23 (2) m*y 

be comprised in one document without committing 
any illegality. A. I. R. 1929 All. 283, Bel. on. 
(Bankin, C. J., C C.Qhoseand Biuikland. JJ.). In 
the matter of Haruukhrat Dulichand. 

114 I.C. 90=56 Cal. 39=32 C W.N. 710 = 

A.I.R. 1928 Cal. 587 (F B.). 

No notice can be issued under S. 22 (4) wh-m 

enquiry under 8. 23 (3) has started. (ShadiLal. 
O. J. and Bhide, J.), Khashi Ram Karam Chand 
V. COMMR. OF INCOME-TAX, PUNJAB. 

103 I C. 524= A.I.R. 1928 Lah. 219. 

Inco9ne‘tax Officer can issue notice under 

S. 22 (4) after return has been made. 

There is no basis for the argument thatthe notice 
contemplated by 8. 22 (4) is a notice which can be 
served only before a return has been made under 
the earlier part of the section. 106 I. 0. 193; 
A. I. R 1927 Pat. 390, Overruled ; A. I. R. 1928 
Cal. 587, Bel. on. 

The condition precedent entitling the officer to 
serve that notice is clearly that a notice has been 
served under sub-S. (2), S. 22 and if that is com- 
plied with, the section, construing it by itself, is 
sufficiently complied with. There is no warrant in 
the statute for saying that after a return is made 
the power given by ol. (4), 8. 22 is gone, (Courtney’ 
Terrell, C J., Das, Adnmi, Wort and Allanson, JJ.). 
Ram Khelawan Ugam Lal v. Commr. of 

INCOME-TAX, 114 I.C. 211=7 Pat. 852— 

gPat.L.T. 853= A.I.R. 1928 Pat. 529 (P.B.). 
.— A notice under S. 22 (4) concerns only the 
stage before the filing of a return. (MiUlick, Ag. 
C.J. and Sen. J.). BaiJ RAJ Ranglal v. Oommb. 
OP INCOME tax. 106 I.C. 193- 

8 Pat.L.T. 688= A.I.R. 1927 Pat. 390. 


— 8. 22— Re-openlng of decision. 

Decision about assessment arrived at by 

predecessor can be te-opened by succeeding Income- 
tax Officer if fresh faot<» come to light — Income-tax 
Officer however is to be guided by principles of 
natural justice and assessment cannot be arbitrarily 
ohaoged. A.I.R. 1930 Mad. Q 09 , Expl. &nd Appr. 
(Tek Chand and Agha Saidar, JJ.). DEOKI- 
NANDAN & SONS V. COMMR OF 

Delhi. A.I.R. 1980 Lah. 603. 

When in a previous year of assesament a 

decision is arrived at after investigation and 
enquiry, that certain amounts standing in the 
name of certain ladies in the petitioner’s sooounts 
Were stridhanam amounts belonging to them, and 


INCOME-TAX ACT (1922), 8. 22— Tlrae-Ilmik. ! 

as such the interest pnid in respect of the said 
amounts, is held to be a valid deduction, it is still 
open to the income-tax auihorities to re-open the 
question of ihe ownership of the amounts in a 
subsequent year of assessment, and the authorities 
not constituting a Court, are not barred by 
principle of res judicata. Case-law discussed, 
(Eumaraswami Saslri, Curgenven and Walsh, JJ.), 
Sankabalinga 11. Commr. of Income-tax. 

31 M.L.W. 738= A. I. R 1930 Mad. 209= 

58 H.L.J. 260 (F.B.). 

— S. 22 — Return regarding branch business 

'.An Income tax Officr of an asesssee’s prin- 
cipal place of business has jurisdiction to compel 
such assessee to submit a return and produce 
accounts in resneot uf a branch busine.ss even 

a 

thouph he has submitted a return, to produce 
accounts, and otherwise complied with all the 
requirements of the law before the Income-tax 
Officer of the place where he his such a branch 
business. (Boys, Kendall and Young, JJ., on 
difference between Mukerjee and Niamatullah, 
J'J.). In the mttfer of LAOHHMAN PRASAD BABU 
Ram OP Oawnpore. 1Q30 A.L.J 1= 

1930 Cr C. 113= K. I. R. 1930 All. 49 (P.B.). 

—8. 22— Revised return. 

There is nothing in cl. (3) which says that 

any offence committed with respect to a return 
made under cl. f21 must be condoned if the revised 
return be true. All that cl. (3) provide^ is that this 
return would be treated as a rtnrn made indue 
time, provided it is m-ide before an assessment has 
been made (Mukerji and Nianuitullah. JJ.). Ganga 
SAGAR V. Emperor i20 I.O. 435= 

1930 A L.J. 26= 31 Or, L J. 88= 
1929 Cr. 0. 647=A.I R. 1929 All. 919. 

— S. 22— Scope. 

Sub clause (4) is very wide and gives the 

Income-tax Offiear verv wide powers Where profits 
were received at Rawalpindi from businesa in Kash- 
mir (Native State), 

Seld, it was competent for Income-tax Officer 
at Rawalpindi to ask the assessee to produce 
account book relating to Kashmir business. 
(Broadway and Zafar Ali, JJ.), R.ADHA KiSHAN 
V. COMMB. OF INCOME-TAX. 101 I C 321 = 

A.I.R. 1927 Lah. 5. 


-8. 22 — Sammapy assessment. 

•When a man has submitted a return, has 


jomplied with the terms of a notice fif any) issued 
ander S. 22 (i). Income tax Act. and has further 
jomplied with the terms of a notice issued under 
3. 23 (21. he should not be subjected, for any sub- 
jequent default,. to the drastic penalty of a sum- 
uary assessnioDt. which carries with it the further 
jenaltv of the loss of right to appeal, by issuing 

igainst him a notice under S. 22 (4) after the oom- 

Tiencemeut of an inquiry under S. 23 (31. A. 7. R. 

L927 Lab. 5, Dist. tShadi Lal, C. J. and Bhide, J.), 

fCHusHi Ram Karam Chand v. Com^. op 

[NOOME-TAX, Punjab. 198 I C. 524= 

X I P- Lah. 219. 


•8. 22-Time-lIrait. 

-Section 22 (4). Idcome-tax Act, no doubt 


hjvay v» a •/I — - • 

tandlng by itself is uncontrolled by any time- 
mit. But a time limit is imposed by the four 
'ords “ having made a return,” as used in 8. 23 
I). (Boys. Kendall and Young, JJ„ nn dijfferewe 
itween Uukerjiand Niamatullah, JJ.). In Ihe 
\atter of LAOHHMAN PRASAD BABU ram op 
AWNPOBB* 1980 1 = 1980 Cf# C* IW* 

i.I.B. 1930 All. 19 (F.B.). 
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aHCOME*TAX ACT (1922), S. 22— Validity of 
retupfl. 

— S. 22— Validity of paturn. 

■ LeiUr with sluUment of income in Hindi. 

A merohant sent a letter to the lacoaae-taz 
OfBoer stating that he had made a mistake in the 
figures supplied by him on •25th July. This letter 
was received in the olfije of the lacome-tas Officer 
on 7th November. Attached to this latter was a 
statement of the income in Hindi. Along with this 
letter and the enclosure, the merchant sent one of 
the printed forms in Hindi in which an assessee is 
required to make a statement of his income, and in 
iiis letter suggested that the Income-tax Officer 
might enter the figure contained in the enclosure 
into the blank form and substitute the fresh re* 
tarn in place of the return omde on '25th July. 

Held, that the letter and its enclosure and the 
blank form sent by the merchant did substantially 
amount to the making of a return {Muketjiand 
HiamatuUah, JJ.). GangA StOABu. EmPEROR. 

120 I.C. 439=1930 A.L J. 26=31 Gr. L.J. 88= 
1929 Cr.G 647= A.I.R. 1929 All. 919. 

When a person, without being called upon 

under 8. 22 (2) to furnish a retuin of his income 
for the previous year, voluntarily files a return of 
fiuoh income in the prescribed form and duly veri- 
fied in the ptesoribed manner, the question whe- 
ther the return voluntarily filed is a valid return 

ox not is an important quostiou of law and it is 
neoessary to state the case bo the High Court. {Tek 
Chand and Agha Haidar, JJ.). GULLI Chand 
'TULSI DAS V. OOilMB. OP INCOME TAX. 

118 I.C. 535=10 Lah. 773=31 P. L.R. 23= 

A.I.R. 1929 Lab. 246. 
■ Statutory R. 39 which embodies the form of 
'xetum to bo submitted by the assessee has the same 
force as a section in the Act and a return which 
completely ignores its provisions cannot be const* 
•deted as any return. A.I.R. 1927 Mad. 49. Disf. 
{Rutledge, C.J. Carr and Das, JJ.). COMMIS- 
SIONER OP lNCOME*TAx V. A.R.A.N. CHBTTirAB 
FIBM. 110 I.C. 29=6 Rang. 21 = 

A.I.R. 1928 Bang. 108 (F.B.) 

“S. 23— Adjoarnments. 

Letter granting—If notice. 

Where an assesses applies for an adjournment by 
•post or by a telegram of an enquiry in respect of 
whioh he has been requited by notice under 8. 23{2) 
to produce evidence and the Income' tax Officer 
grants an adjoarnment, the letter (or the telegram 
where it U a telegram) intimating the fact of the ad- 
journment to the assessee is neither a notice under 
S. 28 (2) not a requisition within the meaning of 
8. 63. It is merely an act of consideration and 
supererogation, the omission of whioh will not 
•entail any legal consequence and therefore, an 
assessment under S. 23 (4) in default of assessee’s 
.appearance on the adjourned date cannot be object- 
ed to. 2 Indian Tax Cases 3, Diet. (Kumarastoami 
.Sastrt, Curgenven and Walsh, JJ.). OOMMISSIONBB 
•OF INCOME-TAX v. S. M. PEBIANNA PILLAI. 

- , « I.C. 449=31 M.L.W. 78= 

l.LR. 1930 Had. 113=98 M.L.J. 10 (S B.). 

General power of adjournment discuseed. 

The power of an officer entrusted wl^ an 
-enquiry to adjourn the proceedings, as oooasion 
teqaizes, is so neoessary, convenient and univer- 
sally conceded that unless it Is expressly \^th- 

lield by statute or rule ha'vlng the fozoe oi law It 
must be taken to vast in him* An Inopme*tax 
Ofipethas, therefore, the ' power 'qt adjournment 
daimjeaqulry under S. 28 (8). {Kumaraswami 


INCOHB-TAX ACT (1922), S. 23— < Assessmeat to 
best of Jadgemnt.' 

Sastri, Curgenven and Walsh, JJ). COMMIKTONEB 
OF INCOME-TAX V. S. M PBRIANNA PiLhAT. 

122 I.C. 44^=31 M L.W. 78=s 
A.I.R. 1930 Had 113 = 58 M.L.J. 10 (S.B.), 
— S. 23— Appeal. 

Oq reading, therefore, the two Ss. 22 and 23 

it is abundantly clear that a right to make an 
assessment to the best of the officer’s judgment 
cannot be made after an enquiry has been started 
so as to shut out an appeal simply because at any 
time after the enquiry has been st itt'^d the assessee 
fails to produce an account as asked for. {Boys. 
Kendall and Young, JJ., on difference between 
ifukerji and Niarnatullah, JJ.), In the matter of 

Lachhman Prasad Babu Ram op Cawnporb. 

1930 A.L.J. 1 = 1930 Gp. C 113= 
A.I.R. 1930 All 41 (F B ). 

No appeal lies from an assessment made 

under S. -23 (4). {Fasl Ali and Chatterji, JJ.). 
MOHANLAL HERDBO DAS V. COMMR. OP iNOOilB- 
TAX, Bihar and Oftiss.\. 122 I.C 810= 

10 P.L.T. 769 = 9 Pat. 172= A.I.R. 1930 Pat. 14. 

Person assessed under S. 23 (4) is not entitled 

to appeal on the ground that he was not liable to 
be assessed under the Ant. (Shadi Lai, C.J.. 
Broadway, Fforde, Zafar Ali, and Jai Lai, JJ.), 

Duni Chand u. Commissioner op Income-tax. 

117 I.C. 69=10 Lah. 596=30 P. L.R. 813= 

A.I.R. 1929 Lah 598 (F B.). 
■Mere fact that assessment purports to have 
been made under S. 23 (4) does not shut out appeal 
but it must be shown thet circum-^tanoes of the 
case bring it within S. 23 (4). (S/iod* Lai, G.J.. 
Broadway, Fforde. Zafar Ali and Jai Lai, JJ.), 

doni Chand v. commissioner op income-tax. 
117 I.C. 69 = 10 Lah. 696=33 P. L.R 613= 

A.I.R. 1929 Lah. 593 (F.B.). 

I Where a person puts in a statement of his 

income on a requisition by the income-tax 
authorities, the enquiry falls under S. 23 (3) and 
not23(OaQd, thirefoce, an .appeal lies under 
8. 30 from the order of assessment. {Coutts Trotter, 
C.J . Krishnan and Beasley, JJ.). RAMASWAMIAH V. 
COMMB. OF INCOME-TAX MADRAS. 

93 1.0.1067=49 Had. 831= 
24 H.L.W. 771=A.I.R. 1927 Had. 49. 


-a. 20 


aBsessmeos so oesc ox jaagraent. 
Ineome-taz Officer cannot arbitrarily change 
asiessment. 

Where Income-tax officials have after en- 
quiry ptooeeded to assess the assessee on a oertain 
basis, though they may he entitled to re-open tha 
enquiry they oannot arbitrarily change the aseesB- 
ment simply on the ground that the Bucoeeding 
officer does not agree with the preoading offioer'e 
finding. The prinoiples of natural justioe or 
judicial dealing whioh Courts impose upon 
Inoome-tax-Offioers would prevent them oaprioi* 
ously setting aside the order of their predeoeasora 
based on an enquiry. But if fresh facts oome to 
light whioh on an investigation would entitle the 
Income tax Officers to oome to adifierent oonolu- 
sioQ from that of his predeoessor keis entitled to 
M-open the question. {Kumarastoamy Sastri. 
Curgenven and Walsh, JJ.). SANKABALINQA el 
COMMR. OP INCOME-TAX. 31 H.L.V 738* 

A.I.R. 1980 Mad. 209=68 H L.J- 380 (F.B.V. 

Aswarmenf should not be purely arbi^n \ 

Where an assessee . withholds ' the : matailalai 

i" aasesement to tha 
best of the Itwome-tax . Offioet»8 judgmenh math 
neoesBarily be to some extent arbitrary, butUmdik 
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IHOOME-TAX ACT (1922). S. 23-‘ AssesBrnent to 
best 01 Judgment. 

also be reasoDable a^d the materials or reasons 
on •which It IS founded must be so stated that the 
Commissioner may be in a position to ascertain 
Whether or not it is reasonable. 

Where the assessment under S. 23 (4) is entirely 
arbitrary and does not purport to be founded on 
amy materials or reasons beyond the Income-tax 
Officer s pnjate opinion, the assessment is illegal. 

Offg.C.J.t Chari and Ormistone, JJ.). 

Chettiab B.P.K.a.A.m. Firm v. Commr. op 

INCOME-TAX. 121 I.C. 790=7 Rang. 669= 

A.I.R. 1930 Rang. 39 (S B.). 
““““Section 23 (4) says that the Income-tax 
Officer shall make the assessment “to the best of 
his judgment.' This means that he must make it 
according to the rules of reason and justice and 
not according to private opinion ; according to law 
and not humour; and that the assessment is to be 
not arbitrary, vague and fanciful bnt legal and 
regular. 

Where the assessee has admittedly filed com- 
plete accounts and there is no suggestion that the 
accounts are false or fraudulent and where there 
are available the actual assessments for the pre- 
vious years which may be presumed to have been 
regularly and properly made, an assesament which 
should have been made to the best of the Income- 
tax Officer’s judgment but which does not even 
purport to be based upon the material which were 
admittedly available or on any material at all 
beyond the Income-tax Officer’s whim or humour, 
can hardly be regarded as an assessment in respect 
of which the discTetion given to the Income-tax 
Officer by 8. 23 (4) has been properly exercised, 
and is an assessment in respect of wbiob tbe Com- 
missioner ought to have exercised the discretion 
given to him by S. S3. {Beald. Offg. C.J. and 
Maung Ba, J.). Cfktttab P. K. N. P. R. Firm 
U. COMMB. OF INCOME-TAX. 8 Rang. 203= 

A. I F. 1930 Bang. 33. 

— B. 23 — Bad debts. 

— ■ Assessee claiming to deduct bad debt becom- 
ing irrecoverable some years before it is written 
off— Pad debt should be written off within fair and 
reasonable time—Commissioner has no arbitrary 
discretion to say tb^t bad debt should be written 
off in particular year— Every case should be decid- 
ed on its facta. {Molten, C.J. and Blacliutll. J.). 
COMMJFSIONEBOF TNCOMF-TAX 1’. VALLABHADAS 
Mdblidpab. 54 Bom. 430=32 Bom.L R. 809 = 

A I R. 1930 Bom. 201. 
— B. 23~ConipliaDce with notice. 

— Tbe parties were asked by the Income-tax 
Officer by notice under 8. 22 (4) to produce their 
books of account on tbe date fixed in tbe notice. 
They entered appearance but produced no account 
books. An adjournment wap given to enable the 
parties to produce any evidence in their possession. 
On tbe date fixed for hearing on the officer re- 
questing ibem to produce the evidence the parties 
turned round saying that, they had no evidence. 
They did not make any affidavit in support of j^eir 
statement nor did they try to convince the officer 

of the truth in any way, 

Eeld. that there was no compliance with all tne 
terms of the notice so as to bring the case under 
8. 23 (41. {Faal AH and Chaiterji. JJ.). 

I/AE HEBDEODASV. COMMB. 

Bihar and Orissa. 122 I.C. 810=10 P.L.T. 769 

9 Pat. 172= A I.R 1980 Pat. 14. 

Income-tax Department should not as 

take a stand on technical ground under o. Ao 


INCOME TAX ACT (1922). 8. 23-InterpjetatIon. 

where there is a substantial compliance with the- 
requisition of notice under 8. 22 (4). {Fazl AM an^ 
Ouitterji, JJ.). MOHUNLAL HEBDEO DAS 

CoMMB. OF Income-tax, Behab and Orissa. 

122 1,0. 810 = 10 Pat.L.T. 769 = 9 Pat. 172=- 

A.l.R. 1930 Pat 14. 

— 8. 23— Denial of accounts. 

Presun^tion. 

Even when an assessee denies the existence of 
accounts or documents, the Income-tax Officer can 
presume the existence of such accounts or docu- 
ments. {Boys, Kendall and Young, JJ. on difference 
between Mukerji and Niamaluliah, JJ.). In the 
matter of LACHHMAN PBASAD BABU RAM OE 
CAWNPORE. 1930 A L.J. 1= 1930 Cr.C. 113= 

A. I.R. 1930 All. 49 (F.B.). 
“8. 23 — Duty of Assistant Commissionep. 

It is the duty of the Assistant Commissioner 

to satisfy himself that tbe proceedings of the- 
Income-tax Officer were in order and the mere fact 
that he professes to act under S. 23 (4) would not 
be enough to prevent the Assistant Commissioner 
from satisfying himself that the Income- tax Officer's 
claim was correct. {Broadteay and Zafar AH, JJ.).. 

Radha Kiseen V. Commr. of income tax. 

101 I.C. 321 = A.l.R. 1927 Lah. 5. 

— S. 23— Failure to produce accounts. 

Effect of. 

Tbe failure to produce books of account required 
by the authorities by a notice under 8. >34 entails 
the same consequence as in the case of a failure to 
make a return under S. 22 and the Income-tax 
officer is entitled, in such a case, to make tbe 
assessment under S. 23 (4). {BanUin, C.J., C, C. 
Ohose and Buchland, JJ.). In the matter o/" 
Kedabnath Kesbiwal. 34 C.W.N. 1093 (F. B.)^ 
— S 23—Fereign business. 

■ Assessee in British India carrying on foreign 
business — Income-tax Officer can require him to 
produce such account books of his foregin business 
only as are necessary to enable him to eheolc 
return— If assessee fails to produce them, In- 
come-tax Officer cannot in all cases make assess- 
ment under S. 23 (4) but it has got to be sbo^ 
that assessee could produce them — Income-tax 
Act, S. 22 (4). (Beasley, C.J..Ananthakrxshn<e 
Avyar and Curgenven, JJ ). MOHAMMAD KASSIM 

RowTEEB V. Commissioner of Income-tax,, 
madras. 32 M.L.W. 165=1930 M.W.N Ji7= 

A.l.R. 1980 Mad. 763 (F.B.). 

—S. 28— Interpretation. . 

Per Mukherji, J.-Itis tbe ordinary privilege 

of a subject that he shall not be taxed on his in- 
come without a proper investigation. It is fP®“^ 
the assessee to prove what his income is before ne 
is assessed on the income. If it bad been the in- 
tention of the legislature that the mere -word of tne 
Taxing Officer should be final, one should find 
clear indication of that in the language of the 

statute. (Boys. Kendall and Younjj.JJ.ondtfferen^ 
between Mukerji and Ntamafullah, J^). jnt 
matter of LACHHMAN PRASAD BABU BAM of 

CAWNPOBB. 1930 A.L.J. \ 

A I R. 1930 All. 49 (F.B.). 

-Seclicn contemplates three cases. 

There are clearly three cases oontempj^fttoa 
by sub-S. (4) and the words “ having made a 
retnrn’’ are descriptive of the third class provided 

for by sub-S. (2). S. 28. 

Das, Adami, Wort and Allanson, JJ .). Ramkhbla 

WAN UGAM LAL V. COMMB. Of 

114 I.C. 211=7 Pat. 862= 9 P. L. T. 683= 

A. I.R. 1928 Pa*. 829 (P.B.)k 
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IHOOHB-TIX ACT (1922). B. 23— Nature of 
proTlsions. 

— S. 23— Nature of prouisiona. 

- -Section is mandatory. 

Per Muhorjeot J . — The provisions of sub-S. (2) 

of S. 23 are jnandatorf. (Greaves and Mukerji^ 
JJ.). Nirmal Kdmab Sinqh Nawlaksha v.The 
Secretary op State fob India. 88 I.C. 404= 

29 O.W.N. S91=A.I.R. 1929 Oal. 890. 
—6. 23— Non-compliance by aBsessee. 

' 'A combined notice under 8s. 23 (2) and 22 (4) 
is a valid notice, and on a non compliance of 
the terms of suoh a notice, an assessment under 
S. 23 (4) oould be justified. A. I. B. 1928 Cal. 587 
(B.B.) ; A.I.R. 1928 All. 283 ; A.I.R. 1929 Rang. 38 
(P.B.) and 2 Tax Cas 324, Eel. on. (Kumaraswami 
Sastri, Cwgenven and WaUh^ JJ.). Commr, op 
Income-tax, Madras v. Sivaswamy chettiab. 

31 H.L.W. 160 = 1930 H.W.N.23= 
A.I.R. 1930 Had. 127 = 67 H.L.J. 854 (8.B.). 

■ In respect of an assessee who has submitted a 
return of his income under S. 22 (2), a notice 
issued under S. 22 (4) is valid so as as to justify 
au assessment under 8. 28 (4) in the event of non- 
-oomplianoe to the terms of the notice. 52 Mad. 
194. Rel. on. {Kumaraswami Sastri, Curgenven and 
Walsh, JJ.). COUMB. OF INCOME-TAX V. SiVA- 
BWAMY Chettiab. 31 H.L.V. 160= 

1930 H.W.N. 23=A.I.R. 1930 Had. 127= 

57 H.L.J. 894 (S.B.). 

It is the duty of an assessee to keep and 

present his accounts to show the actual income 
made by him. If he fails to do this he must pat 
up with the estimate by the officers made with the 
best of his ability, although it is true that the 
officer is not entitled to make a guess without 
evidence : A.I.R. 1929 Pat. 476 (F.B.). Bel. on. 
{Courtney-Terrell, C.J., Das and Eulwant Sahay, 
//.). Mahabajadhiraja OP DABBHANQA V. 
OOMMB. OP INCOME-TAX. 9 Pat. 240= 

A.I.R. 1930 Pat. 81 (S.B.). 

— Where the requisition under 8. 22 U) is not 

complied with the assessment made by the 
Income-tax Officer to the best of his judgment 
under 8. 23 (4) is legal. [Obiter) {Kulwant Sahay and 
Fasl Alt, JJ.). DAMODAR PRASAD v. OOMMIS- 
SIONEB OP INCOME-TAX. 120 I.O. 639= 

AO P jj.T. 444=8 Pat. 798=A.I.R. 1929 Pat. 409. 
~ "“^inrn made by assessee — Notice under 
Ba. 23(2) and 22 (4) served— Notice under S. 23 (2) 
•omplied with but not under 8. 22 (4)— Assessment 
can be made under 8. 28 (4). A. I. R. 1927 Pot. 390, 
£Ma.; A.I.R. 1926 Lah. 161, Expl.-, A.I.R. 1925 Cal. 

Foil. {Rankin^ C.Juf 0. C. Ghost and 3uck^ 
Mnd, JJ.), In the matter of HARMUKHRAI 
DDLIOHAND. 114 I.C. 90= 96 Cal. 39= 

32C.W.N. 710= A.I.R. 1928 Gal. 587 (8.B.). 
23^Noii prodnotion of p&kkl rokar* 

— ■ Where the assessee has deliberately withheld 

^0 pakki^ rokar and the ledger, the Income-tax 
Officer is justified ,in refusing to allow the assessee 
to produce bachohi rokar which would be of no 
©Yidance and to pass order under 8. 28 (4). 
{TehChand and Agha Hatdar, JJ.). Manohab Lal 
t>. OOMMISSiONEB OP INOOMB-TAX. liS I.C. 436= 

r 10 Lah. 691=80 P. L.R. 743= 

. 1829 Lah. 173. 

^8« '28— Notice. 

'r~^Be^Mukerjii J.’—An Inoome*tax Officer has 
no. jurisdiction to issue a notice under S. 22 (4), after 
tibp Qonunenoement of an enquiry under B. 28 (8) 

J., contra: AJ.B. 1928 Lah. 219 
AL 1928 All, 988; A.LR 1928 081. ^687 

.NRd .aStaa P4t. 629,. J3<ss. /row. (Sops 


INCOME-TAX ACT (1922). 8. 23— SeYoral plao«»^ 
of business. 

Kendall and Young, JJ. on difference bettoeem 
Muherji and Niamatulldh, J.). In the matter of 
LACBBMAN PbASAD BABU Rah op CAWNPOBEi 

1930 A.L.J. 1 = 1930 Cr. C. 118= 
A.I.R. 1930 All. 49 (F B.)l 
Income-tax officer not satisfied that state- 
ment is genuine or complete — Notice stating parti- 
oulars and grounds of objections should ordinari- 
ly issue — Assessee persistently making false- 
retums — Such notice is not obligatory. [ButUdge, 
C.J., Carr and Brown, JJ.). COMMISSIONER OR 
Income-tax v. chan Lo Chwan. 113 1. 0. 897= 

7 Rang. 281= A. I. R. 1929 Rang. 102 (F.B.). 

Per Greaves, J. {Mukerji, J. diMsnNnp)* 

Section 23 does not impose upon the Income-tax' 
Officer any obligation to directly specify the pointa 
upon which evidence should be given. [Greaves 
and Mukerji, JJ,). NlRMAL KUUAB SlNOH NOD- 
LASSHA V. The Secy, op State fob India. 

88 I.O. 404 = 29 C.W.N. 691= A.I.R. 1929 Cal. 890. 
— B. 23— Objections by assessee. 

— ■ If assessee disputes authority of the Income- 
tax Department to adopt fiat rate, then question of 
law may arise for consideration whether in absenod- 
of reliable data of income from certain source, 
Inoome-tax-Offioer can make assessment based cm 
formula by taking certain percentage of gross- 
turnover as representing fair margin of profits 
{Ballifax and Etnkhede. A.J.Os.). COMMISSIONBB. 
OP INCOME-TAX v. JAl NARAIN MOTI RAM. 

123 I.C. 467=A.I.R. 1929 Nag. 243. 
— S. 23— Procedure. 

Income-tax Officer’s procedure must bo- 

governed by judicial considerations — Hearsay 
evidence is no basis for proper assessment. {I^ 
Bossignol and Martineau, JJ,). BbijnatH v. OoH- 
MI6S10NEB OF INCOME-TAX. 94 1.0 186= 

A.I.R. 1926 Lah. 933. 

—8. 23— Re-assestment. 

Assessment under 8. 23 (4) — Re-assessmcnt 

under 6. 34 within one year Is competent : 1 Ind.. 
Income-tax Cas. 256 and 2 Ind. Income-tax Gas.. 
173, Foil. (Tek Chand and Agha Haidar, 
Manohabi Lad v. Commb., Income-tax. 
118 I.C. 436=10 Lab. 691=30 P. L.R. 743= 

A.I.R. 1929 Lah. 173; 
—8. 23— Rejection of accounts- 

Notice under 8. 28 (4) — Accounts produced 

—Notice under S. 23 (2) is essential before accounts 
can be rejected — Income-tax Officer should prooeedr 
judicially. (Le-Rowipnof and Martineau, JJ>)» 
DUNICHAND V. OOMMB., iNCOME-TAX. 94 I.O. 614= 
7 Lah. 201 = 8 L.L.J. 106 = 27 ?. L.R. 836= 

A I.R. 1626 Lah. 161. 

-Assessee attending Income-tax office wltlx. 

his evidence in obedience to notice issued under 
8. 23 (2)— Income-tax Officer’s not accepting the 
evidence as oonolusive does not bring the case 
under sub 8. 4. (Dawson Miller, O, J. an<l* 

Maepherson, J.). Raqhd Nath Mahadbo t). 

OOMMB. OP INOOME-TAX. 80 I.C. C73— 

- - 8P-f -T. 888=A.I.R. 1929Pat.89«. 

—8. 23— SeYOpal places of haslneis. 

Person carrying on business at Oawnpor©,, 

Bombay and Calcutta— Headquarters at Oawnpore- 
— Income-tax Officer, Oawnpore issuing notice under* 
8. 23 (2) tc submit total income— Return suh* 
mltted for Oawnpore and Bombay business— 
Return lor Calcutta submitted to Calcutta Officer- 
-Notice under 8. 93 (9) on 11th August 199rcom- 
MneduJA notice under 8. 29 (4)--Aooount8 pro- 
ducedoi Bombay and Oawnpom business— Aoooonta. 
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INCOME-TAX ACT (1922), S. 23— SeTeral placet 

of buBiness. 


examined— Freah notice under S. 22 (4) on 18th 
February 1928 to produce Cawnpore accounta — 
Further notice under S. 22 (4) on 2'2Qd February 
1928 for property accounts and trial balances of 
Calcutta shop — Letters written on 24th February 
1928 to Calcutta lucome tax Of&cer to examine 
accounts at Calcutta and send report — Assessment 
under S. 23 (4) held not correct. (Boys, Eend Ul 
and 7ounq, JJ. on dijference between Mukerjee and 
NiamatuUah, JJ.). In the matter of LAKSHilAN 

Pbasadbabubamop cawnpore. I930A.L.J. 1 = 
1930 Cr.G. 113- A. I. R. 1930 All. 49 (F.B.). 

Applicability. 

An Income-tax Officer of the principal place of 
business is not bound to accept the report of the 
Income-tax Officer of a place where assessee is car- 
rying on a branch business nor is he bound to refer 
the matter back to the latter officer for further en- 
quiry. The former can assess the assessee accord- 
ing to his judgoient under S. 23 (4). {Boys, Kendall 
<ind Young, JJ. on difference betweenMukerji and 
Niamatullah, JJ.). In the matter of Laohhaian 
Pbasad Babu Ram of cawnpore. 

1930 A.L J l = 1930Cr. C. 113 = 
A. 1. R. 1930 All. 49 (F. B.). 
— S. 23— Validity of return. 

Whether a blank -return iS a return or not 

■within S. 23 (4) is a question of law. 

The assessee was served with a notice under 
S. 22 (2) of the Act, calling upon him to furnish a 
return of income. Ho signed a prescribed form and 
refraining from making any entries in the various 
columns, wrote the word “ blank ” against the 
item “ total ” This was accompanied by a cover- 
ing letter, in which it was explained that the 
assessee carried on no business in the place and re- 
ceived no income at that place, and that the writing 
of the word “ blank ” on the prescribed form meant 
' that the assessee had no income of any kind whatso- 


... 

HeW, that the question whether such a return 
accompanied by such a coveting letter was ‘ no re- 
turn " for the purposes of assessment under S. 23 
(4) is one of law which should be referred to the 
High Court. {Broadway, Ag. C.J. and Bhide, J.). 
Rattan chand-dhuni csand v. income-tax 
Commissioners. lllI.C. 149«9 Lah. 188- 

A. I. R. 1928 Lab. 944. 

Return made by signing of a prescribed form 

with all various columns left blank and the word 
“ blank " written against the item of ‘total is 

no return under S. 23 (4). {Barrison and Dalxp 

Singh. JJ.). In the °h °729 

DHUNI CHAND. A.I.R- 1928 Lan. 

— B. 23 — Waiver of notice. , 

Assessee’s agent present at examination of re- 
turn filed under S. 22 and knowing all mattera 
questioned by Income-tax Officer, but not applying 
to produce further evidenoe waives notice under 
S. 23(2). {Mukerji, J., Dissenting). {Or eaves and 

Muherji, JJ.). Nibmal Kumar Singh no^lak- 
SHA u. The Secretary of State eob India. 

88 I.C. 4U4=29 O.W.N. 391=A.I.R. 192B Cal. 890. 

— B. 24— Bad debts. , . , . x -4. 

-AssesBee has unqualified right to write ofi 

-debt as bad debt both ae regards the year and the 
amount : A.I. R. 1922 , All. 402 and A^. ^ 
1924 All. 651 (F.B.). Cons. (Findlay, J. 0., 
and Einkhsde, A. J. ^ 

Income-tax, Nagpur t> S- 

117 I.C. 298=12 N.L.J. 17=29 N-L.R. 35- 

A. 1. R. 1929 Hag. 90 (F.B.). 



INCOME TAX ACT (1922), S. 25T-Re-a8Beiimeat. 

— S. 24 —Burden of proof of losses. 

An assessee is entitled to have hie losses set 

oS against his income in any year, but he cannot 
claim that right uole&B he proven the losses; and 
the losses oaonot be held to be satisfactorily proved 
by merely showing the figures for purchases and 
sales during the year without showing the opeaiog 
balance in band at the beginning of the year. 
(Mohiuddin and Staples. A.J.Cs.). COMMISSIONER 
OF income-tax, N.VGPUR V. Radhvkrishna 
RAMANARAIN. 117 10. 2t7= 

A. I. R. 1929 Nag. 153. 

When once income has been admitted, the 

burden of proving losses is on the assessee, who 
alleges them and the losses cannot be said to be 
satisfactorily proved unless alt the particulars with 
regard to them are clearly shown ; and a very im- 
portant particular with reg.ird to such losses must 
be the opening balance at the beginning of the 
financial year in which the losses are said to have 
occurred : A.I.R. 1924 Cal. 337, Dist. (.ifehiuddin 
and Staples. A. J. Cs.). COMMISSIONER OP 

Income-tax, Nagpur v. Radhak'Shin Rama- 
NARAIN. 117 I.C. 217=&.I.R 1929 Nag. 193. 

— S. 24— Commission for recovering interest. 

The payment of a commission to the bankers 
by the assessee for realization of interest cannot be 
held to constitute loss of profits or gain in the sense 
the expression is used in S. 24. (Fasl AH and 
Chailerji, JJ.). A. H. FORBES v. COMMB., 
Income-tax. ii9 I. C. 402=10 Pat. L.J. 424= 

9 Pat. 139 = A.1.R. 1929 Pat. 419. 


— S. 24— Depreciation. 

■Loss in 8.24 (2) refers to loss of “pro- 
fits or gain.” Phrase ’loss of profits or gain’ when 
the loss is under the head of business means loss 
on the year’s working. An assessee can claim, in 
the case of business which has resulted in a loss, 
that the amount of that loss shall be increased by 
adding the amount of diminution of value of 
building, machinery, etc. {Macnair and Munfe, 
A.J.Cs ) COMMB. OP INCOME-TAX V. BALLARPUR 
Collieries, Chanda. 122 I.C. 689- 

26 N.L R. 75=13 N L.J. 7=A.I.R. 1930 Nag. 183. 
— S. 24— Pnrohaso of shares. 

^Purohase of shares— Price exceeding face- 

value paid— Excess is no loss. (Hukerji and 
2Iiamaiullah,JJ.). Qangasagar v. Emperor. 

120 I.C. 435=1930 A. L. J. 26 = 31 Cr L.J. 88= 
1929 Or.C. 647 = A.1.R. 1929 All. 919. 


—8. 24— Registered firm. 

registered firm can be held to be an as- 

sessee. (Afocnoir and Munje, A.J.Cs.). COMMB. 

OP INCOME-TAX t>. BALLABPUB COLLTEBIES, 

C/HANDA 192 I C- 689 = 13 N-L.J. 7— 

OHANDA. 79= A.I.R. 1930 Hag. 183. 


— S. 29— Cessation of business. 

^Firm ceasing to do business— Tax for perloa 

of business can be levied. (Walsh, Ag.G.J.and 

Banerji, J.). In 

100 I. 0. 756=29 A. L. J 229— 
49 All. 616 = 1. 1.R. 1927 All. 299. 


S. 25— Re-assessment. 

-Where re-assessment was not made unsii 


)re than a year had elapsed after the expiration 

the year of assessment. « .*1, - 

Held, the assessee was not liable to any funner 

K than that already demanded I®* ,,7®.” / f 
lestion. (Dawson-MUler, C. J and Uul^^J-h 
AHARAJADHIRAJ OP DHABBHANGA V. OOMMIS 
ONER OF INCOME-TAX. 78 1.^ 

Pat. 470=2 Pat. ^ R 474 

9 Pat.L.X. 499=A.I.R. 1924 Pat. 4i«. 
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INOOHE'T&X ACT (1922), S. 25— Sale of buBinoBB. 

— S; 2S— Sale of bOBlneBB. 

Refund of overpaid tax. 

When a company sells the business, including 
the good-will and the benefit o{ all running oon- 
tracts the ownership of the business is changed, 
but the business is not “ discontinued ” and a 
refund of the overpaid tax cannot be granted under 
S- 25 (3). (Macleod C. J. and Coyajee, J ). COM- 
UIS8IONBB OF INCOME-TAX, BOMBAY V. SAN- 
JANA & CO. 92 1C. 517=60 Bom. 87 = 

27 Bom.L.R 1471= A. I.R. 1926 Bom. 129. 

— 8. 25-A— Joint family business. 

Business started by brothers forming un- 
divided family governed by Dayabagh school of 
Hindu Law — Heirs continuing business separated 
in mess, worship and forming as many braoohea as 
original brothers — Separate accounts with respect 
to business and in addition separate independent 
business — Main business accounts not adjusted— 
Separate returns in compliance to notice under 
S. S8— Separate assessment with regard to each 
separate independent but^iuess of each branch to- 
gether with share in main branch for particular 
period — Assessment of main business as unregis- 
tered firm held justified. (RanTcin, C./., C.C. Ghose, 
and Bw kland. JJ.) In the matter of GANOA SaoaR, 
ANANDA Mohan Shaha. 123 I.C 3i2= { 

33C. W. N. UgO=A.!.R. 1930 Cal. 178 (F B.). 
— S. 25«A— Buope. 

Section ‘25-A is not retrospective. (Kumara’ j 

stomi Sastri, Odgers and Wallace. JJ.). ABUNAOHA- i 
LAM V. COMMB. OP I.NCOMB TAX. ' 

1929 M.W.N. 642=30 H.L.W. 541= 
A.I.R. 1929 Had. 769=57 U.L J. 300 (F.B.). 
— 8 26 — Foreign bneiness. 

Branch and older firm at Ipoh, a place out- 
side British India— Older firm wound-up— Assets 
in shape of outstandings divided between partners 
—Part falling to share of assessed firm— During 
the year of assessment remittance from Ipoh 
assess'd to income tax to ' extent of profits made 
there— Accounts did not conolusivoly prove remit- 
tance to be oatstandings— Assessment held good, 
(ffumarasujami 5a.slri, Walsh and Curgenven, JJ.). 
In the matter of Fibm, P L 8.K.R. 

A.I.R. 1930 Mad. 104 (S B.). 
— 8. 26 — Joint Hindn family. 

Applwabihty where disruption of the family 

takes place. 

The legal efieot of the disruption of a family is 
to be deiermiued according to the facts of each 
case. The basiness of a family oan continue in 
spite of its disruption. The question really is 
whether the business was discontinued or not in 
consoquenoe of the breaking up of the family. 
iZafar Ali and Addison, JJ.). Kalu MaL v. 
COMMR. OP INCOME TAX. 117 I.C. 228= 

A. I. R. 1929 Lab. 461. 

■ ' ■ - 'Tn oases where there has been a partition of 
an undivided Hindu trading family, and the busi- 
ness falls to the share of one member S. 26 applies 
and the person who becomes entitled to the business 
in the year in question, cannot escape liability 
unless be can bring himself within any other section 
exempting him from it. (ffumaraswami fiaslH, 

Odgers and Wallace, JJ.). AbuNaohalam ChetI 

TIAB V. COUMB. OP ISOOMB TAX, MADRAS. 

1929 M.W.N. 642 = 3J H L.V. S41 = 
A. I. R. 1629 Mad. 769=37 M.L.J. 800 (P.B.). 

Conversion into a Begislered Firm. 

The conversion of a joint Hindu family into a 
registered firm does not in any way aSeot the 
pzofita made by the joint Hindu family hnsiness 


1732 : 

INCOME-TAX ACT (1922), S. 27— Safflolency of ' 
cause. 

before the conversion of the legal liability to in- 
come-tax which already existed before the conver- 
sion The liability to assessment is not conclusive • 
as to the chargeability in respect of the period, 
for which such assessment is made : A. I. R. 
19-25 All. 535, Foil. [Walsh and Banerji, JJ.). 
NEHALOSAND, V. KlSHOEI LAL OF CA'VTNPORB. 

102 I.C. 189=49 All. 611 = 25 A L J. 368= 

A. I. B. 1927 All. 897. 
—8. 26— Liability of sqccgssop. 

There is notbihg in the Act which would 

justify the income-tax authorities in imposing on 
H successor during the first year of assessment after - 
the conversion a liability in respect of its predeces- 
sor which its predecessor would not have been 
liable to pay if it had continued in existence 
without any conversion. So a new Company is not 
liable to pay super tax in respect of a year for 
which its predecessor was not liable for super- 
tax. 

Where a firm which, as it was a registered one 
was not liable to pay soper-tax was succeeded by 
a Company whioh not being registered was liable 
to pay sup'-t-tax. 

Held, that the Company was not liable to pay 
super-tax in respect of the profits made by the firxxt-j 
before the conversion. {Wt^sh and Sulaiman, JJ.). 
BEQG, SUTHERLAND .t CO , In re. 

88 I.C. 239=47 All. 715=23 A.L.J 686= 

6 L.R.A. CIt 333= a. I. R. 1926 All. 535. . 

—8. 27— Interference by High Court. 

■' — Revision. 

High Court cannot revise order under S. 27 
and interfere with the discretion of the Inoome-tax 
Ofiioer, since there Is no question of oonstruotlon 
of the Act on which the officer oonld be said to have 
gone wrong, the question of sufficient cause being 
one of fact left entirely to the discretion of the 
officer. (Xumaroamami SiMfri, J,). SiVA PRATAp- 
BHATTADO V. THE OOMMR. OP INCOME-TAX, 

Madras. 84 I.C. 131=20 M.L.W. 395= 

1924 M.W.N. 783=A.I.R. 1934 Mad. 880. 
— S. 27— Sufficiency of cause. 

Discretion— Bufficiency of cause should not be 
decided arbitrarily. 

Under 3. 27, the Income-tax Officer has a discre- 
tion. This discretion consists of a power to decide 
whether the cause shown is or is not sufficient. 
He must not decide this question oaprioiously, 
arbitrarily or in manner whioh is unsound! 
A.I.R. 1980 Rang. 35, Rel. on. 

An assessee, a Hindu undivided family oarrying 
on a mouey-lendiDg business being thereunto 
required by notice under 6. 32 (2) submitted a form 
of return, but it was not in form prescribed under 
R. 6 (a) under S. 69. The Inoome-tax Ofiioer act- 
ing under S. 22 (4) called for complete accounts of 
business. Books were filed, but the Income-t.iX 
Officer was of opinion that the assessee had sup- 
pressed certain books and for this default and foe 
the default in respeot of the return, made assess- 
ment under S. 23 (4) to the best of his judgment. 
The assesses applied to the Inoome-tax Offioer 
under S. 27 for cancellation of assessment whioh 
was refused, 

Held, the discretion was properly exorcised. 
(Httftodps, G.J., Brown and Ormisfons, JJ.). Oomur 
OP INCOME-TAX V. P. K. N. P. R. OhBTTTAR 
Firm. 8 Rang. 809=A.1.R. 1930 Rang. 78 (P B,)* 
Quesfton of law. * 

The question of the suffiolenoy of cause !■ 
different from the question of the euffloienoy ofc 
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niOOUE-TAX ACT (1922). S. 27— Safflolenoy of 
cause. 

evidence, since the determination of the sufficiency 
of cause involves the question whether the judicial 
■clisoTetion has been exercised in a sound and rea- 
sonable manner or has been exercised capriciously, 
arbitrarily, or in a judicially unsound manner and 
therefore, does involve a question of law. {Beald, 
'Offg. C.J. and Maung Ba, J.). Ohettyae P. K. 
N. P. R. Firm v. Oommb. op Income-tax. 

8 Rang. 203=A.I.R. 1930 Rang. 33. 

There was an assessment made to the best 

■of the judgment and assessee applied to cancel the 
■aame. It was alleged that assessees account books 
were produced in a criminal case. But the crimi- 
nal case was disposed of long before best judgment 
assessment was made. And further the assessee 
failed to produce within a month’s time allowed 
to him a copy of application said to have been 
-made for return of account books, 

Held, that it was not proved that assessee was 
prevented by sufficient cause from making the 
return. {Mukerji and Niamalullah, JJ.). Ram- 
EUMAB Mohan LAL, In re. 119 I.C. 569 = 

1929 A.L.J. 936=30 Or.L.J. 1084. 

— S. 28— Concealment, what Is. 

•An assessee received a decretal debt and 


•interest in respect of it. The amount of interest 
was not included in his return. Though the asses- 
eee followed cash system of accountancy, the 
receipt of the amount of decretal debt including 
interest was not entered in the khata nor was 
interest entered in the kasar khata. The assesses 
credited the whole amount in his cash book and 
^posted it immediately in the “ ravangl khata ” 
'Which meant and dealt with the items issued in 
■ cash by the owner of the shop to his servants for 
<3ourt and other expenses. There was no other 
’instance In which payments received in satisfac- 
tion of debts were posted in the ravangi khata. The 
assessee did not along with his return submit any 
explanation why the amount of interest was not 

6hown therein. .,x » ^ 

Held, that the assessee was guilty of concealment 
• of Income within the meaning of S. 28. (3fohittd- 
^in and Subhedar, A. J. Cs.), OOMMB. OP INCOME- 
TAX V. JAMBDDAS. 122 I.O. 379— 

A.I.R. 1930 Nag. 200. 

— S. 28-Conditlon precedent. 

Before the power to levy penalty under S. 28 
is exercised, proper proceedings under the Act must 
liave been started. {Coults-Trotier , C.J., Beasley 

and Srinivasa Aiyangar, JJ.). OOMMR. OF 
INCOME-TAX, Madras u. Abdul Kadir mara- 
AiAYAB 108 I.C. 73=1927 M.W.N. 611= 

27 M.L.W. 294 = A.I.R. 1928 Mad. 257 = 

54 M.L.J. 298 (F.B.). 

— S. 28— Revision. 

■Commissioner— Poioers of. 


If on the materials, with reference to any original 

assessment itself it should on revision appear to 
he Oommissionerthat there has been any conoeal- 
nent within the meaning of 8. 28, then S. 33 would 
mdoubtedly empower him to levy penalty. {CouttS’ 
Proiter G.J., Beasley and Smnxvasa A\yangar, 
rj ) COU^V OF INCOME-TAX. MADRAS 0 ABDUL 

CADIB MARACAYAB.^ ^ ^ ^ ^ ^ ' 

A.I.R. 1928 Mad. 257=34 M.L.J. 298 (F.B.). 

toithin reasonable ti^. 


No period within which » ^1°? 

.come tax is to be issued is presoribed in the Act 
ad therefore prima facie a notice issued about 14 


INCOME-TAX AOT (1922), 8. 30— Bar of appeal. 

months after the expiration of the year of assess- 
ment would not necessarily be too late. 

It was not intended by prescribing a form of 
notice to create a limitation period within which 
such notice must be given. Although no time is 
prescribed for issuing the notice it may be said 
that such a notice must be issued within a reason- 
able time. What would be a reasonable time might 
vary according to circumstances. (Bawson-Miller, 
C.J. and Uaepherson, J.). Rajendra Nabayah. 
In re, 91 1.0. 288=5 Pat. 13= 

7 P.L.I. 269= 1925 P.H.G.O. 217= 

A.I.R. 1925 Pat. 581. 

— S. 30 — Ad interim order. 

Can be challenged in Appeal against final 

order. 

There is nothing in the Act to warrant the sng- 
gestioQ that a wrong order passed by an Income-tax 
Officer as a preliminary to his passing an order 
under S. 23 of the Act may not be made a ground 
of appeal when appealing against the Anal order of 
assessment, unless a separate appeal or applica- 
tion for review, where no appeal is allowed, has 
been successfully filed against such order. As a 
matter of faot, the tendency of the legislature has 
always been to prevent appeals against interim 
orders, leaving it open to the party aggrieved to 
challenge euoh orders when appealing against the 
final order. (Wild, J.C. and Bupchand, A.J.C.). 
BULCHAND ^SHAVDAS «. COMME. OP INCOME- 
TAX. A.I.R. 1930 Sind 301. 

— S. 30 — Assessment in appeal. 

I An Assistant Gommiesioner of Income-tax 
when hearing an appeal under Ss. 80 and 31 of the 
Indian Income-tax Act oannot assess a source of 
income which was not assessed at all by the 
Income-tax Officer. (Ross and Kulwant Sahay, JJ.)* 
JAGAENATH THBBANI V. OOMMB. OP INOOMB- 
TAX. 86 1.0. 777 = 4 Pat 389=6 P.L.T. 166= 

A. I. R. 1928 Pat. 408. 

— B. 30— Bar of appeal. , ^ 

Per M-akerji, /.—An appeal is shut out 

under 8. 30 not by way of punishment to the 
assessee but it is shut out because there are no 
materials which oan be properly placed before an 
appellate iDoome-tax Officer. On reading, there- 
fore, the two Ss. 22 and 23 it is abundantly clear 
that a right to make an asseeement to the best of 
the officer’s judgment oannot be made after an 
enquiry has been started so as to shut out an 
appeal simply because at any time after the en- 
quiry has been started the assessee fails to produce 
an account as asked for. {Boys, Kendall and Young, 
JJ. On difference hettoeen Mukerji ond Niama- 
tulldh, JJ.)* In the matUr of LacHHMAN PRASAD 
Babu bam of Gawnpore. 1980 A.L.J. 1= 
1930 Or. 0. 113= A.I.R. 1930 All. 49 (P.B.). 

Per Broadway, /.—The proviso to S. 30 (1) 

distinctly lays down that no appe*' .“® *5 
respect of an assessment under sub-S. (4), S.23 and 
this clearly means that every matter, that has to 
be decided before the assessment is arrived at, is 
rendered unappealable. {Shadi Lai, J*’ 
Broadway, Fforde, Zafar Alt and JatLal,JJ.}. 
DUNI GHAND V. COMMR. OF INCOME-TAX. 

117 I.C. 69=10 Lah. 996=30 P.L R. 613= 

A.I.R. 1929 Lah. 993 (F.B ). 

The mere fact that the assessment purporte to 

have been made under sub-S. (4) does not shut out 
the appeal : it must be shown that the oitoumston- 
oes of the ease bring it within the scope ®f^ 
sub- section. When the Assistant Gommiasioner m 
satisfied that the assessment was made, noa 
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'SKOOHB'TAX ACT (1922), B. 80— Defootive 
appeal* 

oetenflibly bat genalnely. the appeal is barred by the 
•proyiao to S. SO (1) and it is immaterial whether 
^he order of the Income-tax Officer is impeached 
•on the ground that th.e assessee was not amenable 
to the provisions of the statute, or on any other 
-.ground mentioned in the sub-section. (Shadi Lai, 
C.J., Broadway, Fforde Zafar Alt and JaiLal, 
JJ.). Dam Ohand o. Comur of Income-tax. 

117 I.C. 69:= 10 Lah. 596=;30 Pat. L.B. 613= 

& I.R. 1929 Lah.593 (P.B.). 
— S. 80— Defeotlve appeal. 

■ ‘ B siectton in limi'oe. 

Where the petition of appeal to 'the Assistant 
Oommisi^ioner of Income-tax is defective as not 
^eing veiided in the prescribed form and not bear- 
ing the signature of the appellant, there is no provi- 
sion requiring the Assistant Commissioner to oall 
mpon the petitioner to rectify the mistakes in 
the memorandum of appeal and he is entitled to 
.te3eot the appeal in limine. {Kulwant Sahay and 
Fast Alt, JJ.). Damodar Prasad v. Commis- 
•SIONBB OP INOOMB-TAX. 120 I.C. 639 = 

10 P.L.T. 444=8 Pat. 796=A.I.R. 1929 Pat. 499. 
— 8. 30— Limitation. 

■ ■■ ....Bsotion 30 nses the word ordinarily” and 
thus there is nothing to prevent the authorities 
entertaining an appeal preferred after the expira- 
diion of 30 days. {Greaves, J.). MiTOHBLL v. 
MONEILIi AND CO. 1031. C. 120 = 

81 O.W.N. 630=i. I. R. 1927 Cal. 518. 
— S. 30— Meaning of proYlao. 

. Assessment under S. 23 (4) and a dismissal 
•of an application under S. 27 for a fresh assess- 
ment, is not an assessment made under S. 23 (4) 
read with S. 27 which would preclude an appeal 
%diog filed from it under the proviso to S. 80. 
What the proviso means is that there shall be no 
Appeal against (i) an assessment made under 8. 28 
>(4) and (ii) when the assessment under S. 23 (4) is 
•oanoelled and a fresh assessment under S. 27 is 
(Pratt, Offg. C.J. andCunliffe, /.). OaST- 
'T^AB, A.K.A.O.T.V.V. v, OOMMISSrONBR OF 
JNOOMB-TAX. 116 I.O. 479=6 Rang. 652= 

A.I.R. 1929 Rang. 8. 

— S. 80— Qaeatlon of law. 

“—The question whether the Income-tax 
Officer legally proceeded to assess the assessed 
uinder S. 23 (4)18 one of law and therefore no 
Appeal lies to the Assistant Commissioner under 

•S. 30. {Zafar AH and Jai Lai, JJ.). Ehasri Ram 

iARAM OHAND V, COMMISSIONBB OF INCOME* 
.'•SAX, PDNJAB. 100 I. C. 774= 

A.I.R. 1927 Lah. 288. 
“S. 80— Reference to High Court. 

— - — Assessee held to bo a resident of British 
India Md assessed under 8. 28 (4)— Appeal on the 
ground that he was not a resident of British 
India dismissed as not tenable under S. 28 (4) 
•— Oommlssioner declining to make reference— 
Oommissionet was directed to refer the question 
•of law whether proviso to S. 30 bars appeal or not. 
A.I.B. 1926 lAh. 400, Disf. (Harrison and Dalip 
’■Stngh, jJ .). Dhuni Ohand v. Commissioner op 
.xKOOME-TAX, LAHORE. 118 I. Q. 812= 

9 Lab. 464=29 P.L.r! 552= 
Ti. ... , A..I.R. 1928 Lah. 864. 

' ' “ would not 06 in the intereata of juatioe to 
^put snoh a oonatruotion on the provieo to S. 80 (l) 
as to prevent the High Court from enquiring into 
^he case submitted whether the Income-tax Antho- 
nies bad acted legally in assesBlng under S. 28 (4). 
f^SutUdge', O.J,, Oarr -and iDas, JJ,}, Oommr, op 


INCOME-TAX ACT (1922), 8. 83— Sxerelsfl of 
discretion. 

Income-tax v. a.R.A.M. Ohettiyab Firm. 

no I.O. 29= 6 Rang. 21= 
A. I. R. 1928 Rang. 108 (F.B.). 

—8. 3f— Contents of order. 

The Assistant CommiKsioner must state facta 

and give reasons for his findings, and if he does 
not do so, he fails to perform his duty properly. 
(Zafar Ali and Addison, JJ.). RAM PARTAP 
SOKH DIAL V. COMMR, OP INCOME-TAX, DELHI. 
122 l.G. 236=10 Lah. 833=31 P.L.R. 135= 

A. 1. R. 1930 Lah. 277. 

Reasons and basis of a^essment must be given. 

Where the Assistant Commissionor is satisfied 
that the account books produced before him are 
not the complete accouots and the assessee does 
not produce his accounts to enable the Assistant 
Commissioner to arrive at a oocreob estimate of the 
income, the only course open to the Assistant 
Commissioner is to make an estimate of the income 
to the best of his judgment, but this does not mean 
that the Assistant Commissioner acts under 
8. 23(4) of the Act. But he is entitled to make an 
assessment to the best .of his judgment. He must 
of course give reasons and the basis o! his assess- 
ment for the purpose of enabling the Commissioner 
to see whether the estimate was made aooording to 
the best of the Assistant Commissioner’s judgment 
or was wholly arbitrary. {Heald,Offg, C,J., Chari 
and Brown, JJ.). OOMMR. OP INCOME TAX v, 

B. M. CHETTrAB FIRM 132 1. C 898= 

. J * (S B.). 

— S. 31— Fresh evidence. 

——An appellant in income-tax proceedings has 
no higher right in adducing fresh evidence in 
appeal than he would have in a civil case under 
0. 41, R. 27, 0. P. Cede. (Beald. Offg, G.J., Chari 
and Brown, JJ.). COMMISSIONER OP iNOOMB-TAX 
V. E. M. CasTTYAR Firm. 122 1 0 898= 

. O. 1930 R»ng.»(S.B.). 

“P* Sl~*11Otl06« 

“The proviso to S, 81 oontemplates merely 
® “otioe by the Assistant OommisBioner 
that he proposes to enhance the Income, It is not 
necessary under that proviso to give notice that the 
Assistant Oommissiooer proposes to enhance the 
assessment to any particular figure or to disclose 
the materials on whioh the enhanoeoient is about 

V Offg.'C.J. Chari and Brown, 

J./.)OOMMB. OP iNOOME-TAXlw, B.M. OHBTTTAR 

122 10. 898= 4 Rang. 635= 
A.I.R 1930 Rang. 4 (S B 1 
-8. 83-ExePClie of diaoretion. ' 

Whore the assessee has admittedly filed 
complete accounts and there is no suggestion that 
the accounts are false or fraudulent and where 
there are available the actual assessments for the 
previous years which may be presumed to have 
been regularly and properly made, an assessment 
which should have been made to the beat of the 

Income-tax Officer s judgment but whioh does not 

material whioh 

were admittedly available or on any material at 
all beyond the Income-tax Offioi’s whim ot 

humour can hardly bo regarded as an aasesSieSt 

in respect of which the discretion given to the 
Inoome-tax Officer by S. 98 (4) has been pro! 

assessment in respect of 
which the Commissioner ought to have exerolaed 
the disorotlon given to him hvS 38 fnw.M rt*? 

C, J. andUaung Ba,J,), OHBTtyab P.KNP*^' 
Firm v. Oommb.Cop Income-tax. 8 Haai. 

A.I.B. 1 1930 Rahg.^88» 
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INCOME-TAX ACT (1922), S. 83— Interpretation. 

— S. 33— Interpretation, 

— ThoBgh the power under S. 38 is called 

“the power of review” in the marginal note to the 
seotioD, the real jurisdiotion given under this 
section is not bv way of review, but by way of 
what is generally known as revision or soperinten* 
deuce, and such power cannot be regarded as being 
larger than the power of^a Court of appeal. {Coutts- 
Trotter, C.J.. Be isley and Srinivasa Aiyangar, JJ.). 
COMMB. OF INCOME-TAX, MADRAS V. ABDUL 
KADIR MaraCAYaB. 108 I C. 73= 

1927 M W N. 611= 27 M L W. 294 = 
A.I.R. 1928 Mad. 257=54 M.L.J. 298 (F.B ). 

— S. 33— Limitation. 

Power should be exercised within reasonable 

time. 

Even though no limitation of time is preporibed 
lor interfermce by way of revision under S. 33 the 
Court would almott always incline in favour 
of taking the view that such exercise of power 
should be within a reasonable time of the proceed- 
ings sought to be revised, reasonable time being 
computfd by the Court having regard to all the 
other provisions of the Act. to the facts of the 
particular case and the special fedtures, if any. in 
it fCoutts Trotter, C J., Beasley and Srtnn-asa 
Aiv'anoar,JJ.) COMMB. OF INCOME-TAX MaDBAS 
V ABDUL KADIP MABAGAYAB. 108 I.C. 73 = 

1927 M W N. 611 = 27 M.L W 294= 
A,IR. 1921' Mad. 257= 54 M.L. J. 298 (F B.) 
—Income-tax Commissioner’s powers of review 
nnderS. 33, in respect of an assessment proceed 
ino are subject to the limitation imposed by 8. 85 
(Zafar AH andjai Lai, JJ.) In the matter oS 

ASSESSMENT OF GANESH DAS OF AMRITSAR. 

100 I. C. 675= 8 Lah- 354=9 L.L J. 352 — 
28 Pat. L R 694=A.I.R 1927 Lah, 248. 

—S. 33-Notice. , v * 

Sufficient notice should be given to an 

assessee when an order is passed against him under 
8 38 by the Commissioner in circumstances where 
be is really exercising the duties of an •pcome-tax 
Officer under S 23 (2) and is in eSect calling on the 
assessee to give evidence to support hie original 
return. {Dawson Miller, C.J. and Foster. J.). 
SACRCHTDANANDA SINHA I'- COMMB. of income 

tax, rehar and Orissa. 8^JC. lOtJ- 

2 Pat, L.R. or. 180=3 lO^SVoM. 

— s. 33 — Rc-asttessraent. 

For purpo^eP of initiatiDg proceedingfl of re- 

assessment. S. 33 of the Act is suyect to the provi- 
flioDS of S. 34 of the Act and the Commissioner has 
no right of inibinting or independ^tly starting 

Tbrra is nothing in S, 83 which prevents the 

Commissioner from enhancing an 
morn than one year old made hy a suhordmate 
officer {routt^-Tr,’tter C.J. , Beasley and Srw^Ma 
JJ.l COMMB OF INCOME TAX- MADRAS 

ABDDD KAD,y-^CAVA^ 

A.I.R Wad. 257 = 54 M. L. J. 2.8 (F B.J. 

— S. 33— Rectification. 

•■aubiecf to the provisi^ oUhis 
Act” in 8. 83 (2) includes the restriction 
limitation impoeed on other Income-tax Authori 


INCOHB-TAX ACT (t922), S. 33— ReTlev pend- 
ing application for reference. 

ties, and, consequently, reotificatiou of a mistake 
by Commissioner to the prejudice of the assessee 
after the expiry of ooe year from the date of the 
demand made upon the assesoe is not authorized, 
by law. {Zafar AH and laiLal, JJ ). JESA Ram «. 
COMMB. OF INCOME-TAX. 101 I.C. 139 = 

8 Lah. 347=28 P.L.R. 212 = 9 L L J. 373= 

A.I. J. 1927 Lah. 421. 

— S. 33— Reference to High Coart. 

Ordt-r passed under S. 33 and not in appeal— 
Whether High Court can direct Commissioner to 
state case. (Quaere). (Courtney-Terrell, C.J., Das 
and Eiilwant Sahay. JJ.) RaJNITI Prabad SlNQH 
V. CoMMR. OF Income-tax. bihar and Orisba. 
123 1. C 617 = 9 Pat. 194A I R 1930 Pat. 33 (6.B.) 

Review order by Commissioner under 8 33— 

Commissioner refusing to state case on application 
by assessee— High Court has no power requiring: 
him to do \t : A. I. R 1923 P. C. 138, Expl;. 
A.I R 1926 Mad. 1051 |F B ), Diss.from', 4 Pat, 
224, Exjil. (Beald and Otter, JJ ). CHETTTAR V. 
E. A. Firm v. Commr. of Income-tax. 

121 I.C. 769=7 Rang ft8l = A.I.R. 1930 Rang. 37. 

The failure of the Commissioner in bis duty 

under S 33 will not give the High Court jurisdic- 
tion to require the onse to be referred und'‘r 8. 66 
(3) since that sub-section relates back to sub-S. (2) 
and sub S. (2) deals only with -rder under S. 31 or 
8 32 and not with order under S 33. {Heald, Offg- 
r.J. andMaungBa,J ). ChETTYAB P.K.N.P.R. 

Firm v. Commr. of Income tax 8 Rang. 203= 

A. I R. 1930 Ranf 33. 
Order on review under S. 33 — Commissioner 
cannot be required to make a reference {Macleod, 
C.J and ('rump, J.). R K. MOTISRAW V. COM- 
MISSIONER OP INCOME TAX, BOMBAY- 

98 1 C 299= 28 Bom. L.R. 1096= 

A.I.R 1926 Bora. 866. 

No application lies to the Commissioner of 

Imoome tax to state a oas^'to the High Court in 
respect of any orders passed under S. 33 of the Act 
as S. 66 (2) refers in express terms to applications 
in respect of orders under S. 31 or 8. 32 and omlts- 
all reference to orders under 8. 33. (Robinson. C «/. 
and U. Ba J.). SiN SINO HlN v TUB '"OMMR. 

OF INCOME-TAX. 89 I'O- ^ or7 

A.I.R. 1925 Rang. 252. 

— S. 33 — Res judicata. 

Civil P.G ,S.n . , , 

Principle of res judxcata does not apply for 
orders passed under 8. 33. Income tax Act {G(mm- 
Trntier C. J., Odgers and Beasley. JJ.). ('OM- 

MISSIONRR OF INCOME-TAX, ’^lADRAS r MASSEY 

& Co . ltd. Madras. •, , 1 !"* 

29M.L.W. 476=A1R 1929 Mad. 4^3= 

56 M L.J. 451 (P B ). 

— S 33 — Review pending application for refe- 

— ^^^During the pendency of an application under 
R 66 (2) the Commissioner can f-X'-toise his power 
of rw ew under S 33. 1 Beald. Offg C.J., Char, and 
Srr^islane. J.rj. CO».MB OF ^ 

c T V 8. Chettiar Firm. 

7 Rang. 644= A.I.R. 1929 Rang. 248 (F B ). 
por Otter, J.— Where an nppUo.tion is pend- 
ing under S. 66 (2) question whether or Jo* 
application is a bar to procecdiogs under S. 33 is 
question of law and Commissioners ^ 

INCOME-TAX. 122 MB. 
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INOOtfE TAX ' ACT tl922)^ 3. 3i— ABsessment 
under wrong head. 

—8. Si'-Assessment under wrong head. 

It is always open under 8 34 to an asseesee 
to show in anj way he oan that the inoome, profits 
or gains alleged to have escaped assessment have 
not in truth and in fact escaped assessment, and 
for this purpose it is not true that income, profits, 
or gains have necessarily escaped assesement be- 
cause they have not been assessed under the right 
head. But if it is once shown that income has 
escaped assessment, the assessee oannot under 
S. 34 resist proceedings to assess it merely by 
showing that other income, profits or gains have 
been assessed at too a high a figure. C.J., 

C. C. Ohose and Buckland, JJ.). Sakyendra 
Mohan Roy Ghowdhuby, In re, 

34 O.W.N. 816=:A. I. R. 1930 Cal. 627 (P.B.). 
<—3. 34— Escaping assessineiit. 

The words “escaped assessment” in 8. 84 

apply to the cases where the Income-tax Officer 
has deliberately adopted an erroneous construction 
of the Aot, as well as to a base where the officer 
has not considered the matter at all, but simply 
omitted the assessable property from his view and 
from his assessment. {Coutts-Trotter, C. J. and 
Beasley, J.). Commr. op Income-tax v. Nara- 
YANA DEO. 91 I.C. 940=49 Mad. 22 = 

22 M.L.W. 822^A,I.R. 1926 Mad. 237^ 

30 H.L d. 83. 

~S. 84— Failure to produce accounts. 

* — —^Effect of. 

The failure to produce books of aocount required 
by the authorities by a notice under S. 84 entails 
tbe same consequence as in the case of a failure to 
make a return, and the Income-tax ofifioer is entitled, 
in such a case, to make the assessment under 8. 23 
(4). (RanWn, C.J"., O.C. Ghose and Buekland, JJ.). 
In the matter of Kedabnath Kesriwal. 

34 G.W.N. 1093 (P.B.). 

— S. 84— Limitation. 

Scope and applicahUity of. 

The limitation of one year applies only to 
the notice. If a notice calling upon the assessees 
to file a return of the additional income is given 
within the time therein limited, the rest of the 
assessment proceedings need not be completed 
within that time. {Bankin, C. J., C. C. Ghose and 
BuoHland, JJ.), In the matter of KEDABNATH 

34 C.W.N. 1093 (P.B.). 

— S. 34— Fast interest. 

Amount received from debtor in prior years 
appropriated to Interest in assessment year is 
taxable : Commissioner of Taxes v. Melbourne 
Trust Ltd., A. I. R. 1914 P. 0. 230, Rsl. on. 
iCourtneyTerrell, C.J,, Das andKulioant Sahay, 
JJ.). Mahabajadhibaja of DABBHANOA V, 
OOMMISSIONER OF INCOME-TAX. 9 Fat. 240= 

• A.I.R. 1930 Fat. 81 (S.B.). 

—8. 34— Raising of rate. 

-In a oase where the rate is sought to be raised 

under S. 34 of the Aot, an Income-tax Officer is not 
bound to determine afresh the oorreot taxable in- 
come of the assessee. {Kumaraswami Sastri, 
Gurgenven and Walsh, JJ,). PalaniAPPA 
Ohettiar u. Commissioner op Income-tax 

122 I.C. 339=31 M.L.W. 91= 
A.I.R. 1930 Had. 1?6=38 M.L.J. 23 (8 B.). 
— 'S. 34— Re assessment without notice. 
—Income-tax officer re assessing without 
notice as presoribed in S. 34— Assistant Commis- 
sioner setting aside his order— Commissioner can- 
not under S. 38 proceed to le-asBesa himself. 

0*J., ^easley ,and Rrinivasa 

D. D. Voii. Ill— 109 


INCOME-TAX ACT (1922), S. SS-Bnhswnenwirt 
withont notice. 

Aiyanqar, JJ.). COMMB. OF INCOME-TAX,- MADRAS 
V. ABDUL KADIR MARACAYAR & CO. 

108 I.C. 73=1927 M.W.R. 611=27 M.L.W. 294* 
A.I.R. 1928 Mad. 257=54 H.L.J. 298 (F.B;)u 

—S. 34— Re-opening assessment. . ' 

^Section 34 does not point t<jan Sntentaon to 

give to the assessed a right to te<-open -the whole 
assessment before being rendered liable to further 
tax. It is not for the Court to determine whether 
the administrative inconvenience entailed by suoh 
a right would be much or little, or whether it 
would afford any sufficient reason for refusing to 
the assessee a right to re*opea the whole matter. 
Nor is it for the Court to consider whether there is 
any real injustice or inconvenience in refusing this 
right to an assessee who has failed to make a return;. 
{Rankin, C. J., C. C. Q^.ose and Buckland, JJ.). 
In re SATYENDRA MOHON ROY CHOWDHURY. • 

34 C.W.N. 816=1. 1. R; 1930 Cal. 627 (F.B.). 
—8. 34— Revision. 

The power of re assessment is given in ex- 
press terms only to the inoome-tax offioer and not 
to any other officer, the Assistant Commissioner or 
the Commissioner. But if the Income-tax officer 
should make a mistake, and after having started 
re-assessment proceedings fail to re-assess the 
parties, the proceedings of the Inoome-tax offioer 
would -be open to revision by the CommUsioner 
under S. 38 and he may thereupon pass any order 
as he thinks fit. But the condition precedent to 
this exercise of the power of re-assessment Is the 
proper service of notice indicated in S. 34, {Coutls- 
Trotter, C.J., Beasley and Srinivasa AiyangaVt JJ.), 
COMMR. OF INCOME-TAX, MADRAS V. ABDUL 
KADIR MARACAYAR. 1081. G. 73= 

1927 M. W. N. 611=27 H. L. W. 294= 
A.I.R. 1928 Had. 257 = 34 M. L. J. 298 (F.B.). 
— S. 34— Tax on escaped income. 

There is no provision in law for the recovery 

of taxes on "escaped income” for more than one 
year. [Mukerji and NiamatuUah, JJ.). Gakua 
SAOAB V. EMPEROR. 120 I. C. 43S= 

SI Op. L. j. 86=1930 A. L. J. 36= 
1929 Cr. C. 647=A. I. R. 1929 All. 919. 
- Whatever may be the reason for which the 
Inoome-tax Offioer fails to assess any income with- 
in the period prescribed by law, he is not oompe- 
tent to assess it after the period of limitation pres- 
cribed therefor has expired. 

The income assessed in the hands of an. assessee 
to whom it is subsequently found not to belong, la 
an inoome which has escaped assessment within 
the meaning of S. 84. [Zofar Ali and Jai Dal, jj.). 
In the matter of ASSESSMENT OP OANBSE DAS OF 
AMRITSAR. 100 I. 0. 675=8 Lah. 354* 

9 L.L.J. 332=28 F.L.R. 694=A.I.R. 1927 Lah. 248. 
— 8. 35— ApplioabllUy. 

Separate returns of 5 oonoetna filed to avoid 

heavy assessment — Notice served — Applicant mix- 
ing one more losing oonoorn with the five and ap- 
plying for reduction — Application Is not maintain- 
able. (Dawson Miller, C.J. and Foster, J,). 
TBIEAMJBB JIWAN V. COMUB. OF INOOMB TAX. 

86 I.G. 170=4 Pat. 224= 
1923 P.H.C.O. 17=1.I.R. 1925 Pat. 352. 
—8. 33— Enhancement without notice. 

The Inoome-tax Officer is not competent to 
rectify a supposed mistake which has the efleot of 
enhancing assessment, without issuing notice to 
the asseasee under 3. 35, and wheis the Asslstaht 
Commissioner refuses to cancel snoh enhanced 
aesessment, there arises a question of law, «if,^ *'as 
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INOOHE'T&X ACT (1922). S. 37-F&1 b 0 aoooantB. 

the reotification was ultra vires, was the Assletant 
CommissioDer’s order lefualog to oanoel the assess- 
ment based on the reotifioation, in aocoidanoe with 
law ” which must- be stated to the High Court. 
{Zafar AH and Addison, JJ.). DELHI CLOTH AND 

General Mills Co., Ltd, v. Commb. op income* 
TAX, DELHI. 117 ]. G. 3S3«A.I.5. 1929 Lah. 326. 

— S. 37— False aoooantB. 

■ - -8. 87 being a penal seotion, has to be con- 

strued atriotlj. There is no reference whatsoever in 
the seotion itself to 8. 196, I. P. 0., therefore, a 
person oannot be prosecuted under S. 196 for pro* 
duolng account books in pursuance of notice under 
B. ‘23 ('i) where the books were found to be false. 
{C. C. Ghose and Cammiade, JJ.). LAL Mohan 
PODDAR V. Emperor. 104 1.0.903= 

81 0. W. N. 996 = 46 G.L.J. 550=6 A.I.Or. R. 443= 
28 Cr. L. J. 887=A.I.R. 1927 Gal. 724. 
•*8. 40— Agent. 

•Income on behalf of principal^What is — 
Oompanies in Bombay, Madras and Calcutta 
started for taking over business of one American 
Company — Practically all sharers of Bombay Corn- 
pony held by American Company or its luminees — 
Profits paid to American Company as dividends on 
shares after deducting income-tax— Manufacturer's 
profit paid for goods sold to Bombay Company— Lia- 
bility to tax, 

A Bombay Company was incorporated !n 
Bombay to take over the Bombay business of the 
American Company of New York. Then by agree- 
ment the Amerloan Company agreed to sell to the 
Bombay Company Its good-will in a defined 
territory and also its interest in any land in that 
territory, and all plant, etc. to which the American 
Company was entitled in the said territory. 
Praotioally all the shares of the Bombay Company 
were held by the American Company or its 
nominees. So also two more Companies, one in 
Madras and another in Calcutta, were started for 
taking over the business of the American Company 
In certain other areas. The main business of the 
Bombay Company was the purchase and sale of the 
well-known Remington typewriters. The American 
Company received the dividends on the shares it 
held in the Bombay Company after income-tax 
being deducted on those dividends. But the Crown 
alleged that, apart from its profit by way of divi- 
dends in the Bombay Company a manufacturer s 
nroflt assessed at 5 per cent, had been 
made by the American Company, in respect 
of the goods sold by it from time to 
time to the Bombay Company and claim- 
ed that the Bombay Company as agent was liable 
to be assessed under 8. 42 in respect «« i^nu- 
faoturet’s profit, and further that the Bombay 
Company as such agent was liable for super-tax 
not merely on the dividends on the Bombay shares 
but also in respect of the dividends 
American Company In respect of its holdings in 

the Madras and Calcutta Companies. 

Seld, that the Bombay Company was the agent 
of the American Company within 8. 43.but that the 
former was not in receipt on behalf of the latter of 
Sr manufacturer’s profit of 5 fr ocut aud 
consequently could not be assessed under S. 42 
or otherwise in respect of any profits made by the 

American Company on the sale of its f^fBo^bay 
■Rombav Company, and further that the Bomcay 

Company was^not liable to be assessed to super- 
tax upon dividends paid to the American Company 
by the Calcutta Company or Madras Company , 
norupondivldondsonlts own shares paid by it 


INCOME-TAX ACT (1922), 8. 40-Natare of pro- 
visions. 

to the American Company : A.I.R, 1928 Bom. 448 
and A.I.R. 1922 Cal. 454. Foil. (Marten, C.J. and 
Kemp. J.). COMMS. OF INCOME-TAX v. REMING- 
TON TYPEWRITER Co. 113 I.O. 603=52 Bom. 726= 
80 Bom. L. R. 1190= A I.R. 1928 Bom. 463. 

" •"Receipt on behalf of"— Ground of liability. 
Sections 40, 42 and 43 should be read* jointly 
and not disjunotively. The term "agent" In 8. 40 
is extended by S. 43, and "income, profits or gains" 
are extended by 8. 42 and therefore such agent 
should be "in receipt on behalf of" the non* 
resident, of the inoome, in order to make the agent 
liable to be assessed. (Marten, C.J, and Kemp, J.). 
COMMR. OF INCOME-TAX V. BOMBAY TRUST 
CORPORATION. lia I.C. 593=32 Bom. 702= 

30 Bom. L.R. 1172=A.I.R. 1928 Bom. 448. 
— S. 40— BasinesB connection. 

Meaning of— Bombay Company financed l^ 

Hongkong Company— Money offered andaccepted in 
Bombay— Relationship of debtor and creditor— 
Agency — Liability to tax. 

The expression "business connexion" in Ss, 43 
and 43 is not confined to a connexion in the 
business of a resident person which gives rise to 
a pecuniary interest in the assets of that business. 

Where a Bombay Company was being sub- 
stantially financed to the extent of 15 or 16 times 
its paid-up capital by a Hongkong Company in- 
corporated in Hongkong, who was prepared to lend 
them almost unlimited sums at 1^ per cent, interest 
without soourity, and in its turn the Hongkong 
Company was risking double the amount of Its paid- 
up capital and all its available deposits and the 
deposits were offered and accepted in Bombay, 

Seld, that there was a strong business connexion 
between the two oompanies. The business interests 
of the Hongkong Company were praotioally entirely 
wound-up in the business welfare of the Bombay 
Company and further that the relation between the 
two companies was that of borrower and lender ; 
but having regard to S. 43, the Bombay Company, 
though deemed to be an agent of the Hongkong 
Company for the purposes of 8s. 40 and 42 should 
not be assessed as they were not in receipt of income. 
A.I.R. 1922 Cal. 454 (9.B.), Expl. and Foil, 
(Marten, C.J. and Kemp, J.). COMMB. OF INCOME- 
TAv V BOMBAY Trust Corporation. 

113 I.C. 593 = 32 Bom. 702= 
30 Bom, L.R. 1172= A. I. R. 1928 Bom. 448. 

—8. 40— Nature of provisions. 

—Business carried on by trustees— Appltcabiiny, 

Seotion 40 was enacted to pt ovide for certain 
special cases without its afleoting in any way the 
liability to be taxed under the charging seotiona. 
It is merely a machinery seotion and not a charg- 
ing seotion making the trustees liable for benefl- 
oiaries in certain oases, where the benefioiariea are 
difficult or Impossible to get at and where the 
trustee acts as a conduit-pipe for the 00^078000 
of the Inoome to the 

affect the charging Ss. 3 and 10 I 

which the trustees as an association of indiviauais, 
carrying on a business, are liable to be assessed In 
lespeotof the gains of the business carried on by 
E In fact it is clear that this is the only way 
that the profits and gains of the business carried 

on by the trustees can be taxed. tmatees 

Section 40 is not therefore ‘^^fthe 

who are liable under the general 
Aot to be assessed : English 
and Bhide, JJ.). Hotz TRUST 0/. 

COMMR. OP INCOME-TAX. A.I.R. 1980 Lah. 
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INCOME-TAX ACT (1922), S. 42-Ageiit. 

— S. 42— Agent. 

— ••Meaning. 

The agenf meDtioDed in S. 42 (1) must be 
the agent in tcoeipt of income on behalf the non^ 
resident arising from the business oonnexion. 
A.I.R. 1928 Bom. 448, Foil. {Maiten, CJ. and 
Kemp,J.). COMMR. OF INCOME-TAX U. REMINGTON 
TYPEWRITER Co, 113 I.C. 602=92 Bom. 726= 
30 Bom. L.R. 1190= A.I.R. 1928 Bom. 465. 

—8. 42— Baelneas oonneotlon. 

——Eelation between company and share holders. 

Kemp, J. — The relation between a company and 
its share-holders is not a business connexion under 
8.42(1) orS. 48. {Marten, C.J. and Kemp, J.). 
COMMB. OP INCOME-TAX V. REMINGTON TYPE- 
WRITER Co. 113 I.C. 602=52 Bom. 726 = 

30 Bom, L.R. 1190= A I.R. 1928 Bom. 485. 
— S. 42— English law. 

' Profits when taxable— Indian law —Distinction, 

Per Cwrinm-Under the English Act it isessen- 
tial that the profits should arise from the exercise 
of the trade within the United Kingdom. In the 
Indian Acts, however, in the case of any person re- 
siding out of British India all profits or gains aooru- 
Ing or arising to such persons, whether directly or 
indirectly, through or from, any business connec- 
tion in British India shall be deemedito be income 
aooruing or arising within British India. There is 
no such provision in the English Act, and that dis- 
tinguishes the English Acts and the cases decided 
thereunder from the Indian Acts. 5 H. & N. 71 ; 
(1896) A. 0. 825 ; (1920) 8 K.B. 275, Bef. {Chatter^ 
jee, Mukerji and Chotsner, JJ.). ROGERS PRATT 
Shellac Company v. Secy, of State. 

83 I.C. 273= 52 Cal. 1 = 28 C.W.N. 1074= 
40 O.L.J. 110=A.I.R. 1925 Cal. 34 (F.B.). 
— S. 42— Foreign Company. 

" ■ " ••• I nterest ^ money lending if taxable. 

Where a foreign company lends money In Bri- 
tUh India and receives interest in respect of snoh 
money-lending business such interest is a profit or 
gain aooruing or arising to a person residing out of 
British India from a busiaesB connexion in British 
India and therefore falling under the words of 8. 42. 
A. I. R. 1928 Bom. 448, Afvrmed. (Viscount Dune- 
dsn.) OOMMB. OF Income-tax, Bombay Peesi* 
EBNOY V. Bombay trust Oorfobation, ltd. 
121 I.C. 532=1930 A.L.J. 73=34 O.W.N. 230= 
32 Bom.L.R. 861=97 1. A. 49=31 H.L.W. 582= 
A.I.R. 1930 P.C. 54=58 M.L.J. 197 (P.C.). 
——Per Curiam — Where Company was Incorpo- 
rated in America with its headquarters there and 
had a branoh at Calcutta purely for buying purposes. 
Held, it was liable to assessment: A. I. R. 
1923 Mad. 422, Diu. from. (Chatterjea, Muherji and 
Chotmer, JJ.). ROGERS PRATT SHELLAC 00. V. 

Secy, of State. 83 1 . G. 273=40 O.L.J. 110 = 
28 O.W.N. 1074= 62 C&l. 1= A.I.R. 1925 Cal. 34. 
— S. 43— Interpretation. 

- ■ ■ ■* Through' meaning. 

The word "through” in 8. 48 shonld not be oon- 
strued as meaning "from.” iSeotion 48 is not in- 
tended to include any person who. might have to 
transmit moneys to a non-resident, whether ox not 
he knew that such moneys represented the income, 
profits or gains of the non-resident, (Marten, 
0,J. and Kemp, J.). OOMMB. OF'INOOME-TAX, 

Bombay v, Bombay trust corporation. 

118 1 . 0 . 093=62 Bom. 702= 
80 Bom. L.R. 1172=A.I.R. 1028 Bom. 418. 

. * Honey lending by toreigneri. 

^oimd of liabmty, 

^ The word ‘‘agent” In 8. 18 U not oYer-rldden aa 


INCOME-TAX ACT (1922), S. 52-B88entlaIe. 

regards its meanlog by S. 40 and is not restricted 
only to agents in receipts of the profits and gains. 

Where therefore a foreign company lends money 
to a person in British India, the latter has a busi- 
ness connexion with the foreign company and 
"through him” the company is in receipt of profits 
or gains and the person in British India is by 
S. 43, put artificially in a position of the agent 
and of the assessee under 8. 42. 52 Bom. 702; A.I.R. 
1928 Bom. 443; 113 I.C. 593, Beversed. (Viscount 
Dunedin.) COMSIR. OF INCOME-TAX, BOMBAY 
PRESIDENCY V. BOM. TRUST CORPORATION. LTD. 

121 I. C. 532=1930 A.L.J. 73=34 C.W.N. 230= 
32 Bom. L. R. 361 = 57 I. A. 49 = 31 H.L.W. 582= 
A.I.R. 1930 P.C. 54=58 M.L.J. 197 (P.O.). 

— S. 46 -Distress warrant. 

Becovery of tax —Authority of Police officer. 

Where a Police Officer attached monies in a 
shop in porsuanoe of a distress warrant issued by 
the Collector for recovery of income-tax, and was 
assaulted by the accused, 

Held, the Colleotoi may on receipt o! a certifi* 
oate from the Income-tax Officer recover the 
amount specified therein as if it were an arrear of 
land revenue, and in areas notified by the Com* 
missioner arrears may also be recovered by any 
process enforceable for the recovery of an arrear of 
any Municipal tax or local rate. But in the absence 
of orders under S. 46 (3) (4), the Collector cannot 
issue distress warrant for realisation of arrears of 
income-tax. The Colleotorhas no authority to issue 
distress warrant for the realisation of arrears of 
income-tax under 8. 46 (8) to an officer of the Police 
and the police officer executing such a warrant 
cannot be said to be acting in execution of his duty 
as a police officer. On this ground therefore the 
charge under. 8. 853 must fail if there was lesist- 
anoe to the police officer. If it was a fact that Mie 
money belonged to the petitioners Nos. 2 and 8 and 
that they were separate from petitioner No. 1 
against whom distress warrant vras Issued, then 
clearly the seisure of the money was Illegal, (Ross, 
J,). Jaibam sahu V. Emperor. 1 P.L T. 171« 
1923 P.H.C.0. 111=72 I.0..954=l PAt.L.R.Op.68* 

24 Or.L.J. 490= A.I.R. 1923 Pat. 888i 
—8. so— Delay In refund. 

- Power to extend time. 

The possible hardship in Individual oases where 
there has been delay on the part of the inoome-taE 
authorities In England in making the refund thorei 
such delay not being due to the default of the 
assessee, oan only be obviated by an amendment 
of 8. 50 by giving the Income-tax Commissioner 
power to extend the lime in suitable oases, (PhiNips, 
Offg. C. J., Bamesam and Beasley, JJ,), Goumb* 
OF Income-Tax, Madras v. Binny and Oo. 
(London). 106 1. 0. 127=50 Mad. 920= 

26 H.L.W. 679=1927 M.W.N. 837 = 
39 H.L.T. 481= A.I.R. 1927 Mad. 1039= 

63 M.L.J. 672 (F.B.), 

— B. 00— Interpretation. 

" Tax was recovered ”, meaning. 

The words "tax was reooTsred” In 8. 60 
mean "tax was received by the Government.” 
{PhiUips,Offig.O.J., Ramssom and Beasley, JJ,), 
COMMR. OP income-tax V, BiHNT CO. 

106 1.0.127 = 60 Had. 920=26 H.L.W. 679= 
1927 H.W.N. 637 = 39 H.L.T. 481= 
A.LR. 1927 Had. 1039=08 H.L.J. 672 (F.B 1. 
-a. 82-BnentlalB. ' 

Verification of untrue staiemnU 

The essence of ofienoe under B. 62 and Panat 
Code. S. 177 llei In the ytrlfl^ntiS, ^ 
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INCOME-TAX ACT (1922), S. 52— Time of offence. 

untrue statement, and provided the statement was 
deliberatelv false or not believed to be true, sub- 
sequent rectification cannot make it any the less 
an offence, though it may be considered as an ei- 
t-enuating circumstance in awarding sentence. 

and NiimatuUah. JJ.). Gaxga S\o\r 
V. EMPEROR. 120 I.C. 435=1930 A. L. J 26= 

31 Cr L.J. 88=1928 Cr. C. 647 = 
A.I.R. 1929 All. 919. 

— S. 52 — Time of offence. 

■An offence under S. 5*2 is committed on the 
day a return, made under S 22. is verified bv a 
party, {iftikerji and NiamatuUah, JJ.). Gan'ga 
Sagar t>. Emperor. 120 I.C. 435= 

1930 A. L.J. 26=31 Cr.L.J. 88 = 
1929 Cr. C. 647=A.I.R 1923 All. 913. 
— S- 55— Dividends already super-taxed. 

Super-tax levied on iticome of company — Lia- 
bility of share-holders to be assessed on dividends paid 
to them. 

In computing the amount on which super tax is 
payable by an individual or Hindu undivided 
family under the Income-tax Act of 1922 the 
amount received as dividends from a Registered 
Company should not be deducted. There is nothing 
in the Act from which it can be inferred that in 
computing the taxable income of individuals or 
Hindu undivided families for purposes of super- 
tax dividends upon which super-tax has been paid 
by the Company should be deducted. The intention 
of the Legislature was to charge super-tax upon 
the income of companies as well as upon the 
income of individual share^holders including in 
the income of the xstter the dividends received 
from the company although they had already been 
charged to super-tax at the flat rate of 1 anna. 
Supertax must be separately paid on the profits of 
a company by the company itself at the smaller 
rate and by the share-holder on the dividends 
received by him ont of those profits as part of his 
income, the rate payable by him being on a sliding 
scale according to the amount of his total income. 
(Dawson- Miller, C.J. and Mulliek, J.). MAHARAJA- 
DHIEAJ OF DSARBHANGA 0. CO.MMR. OF INCOME- 
TAX. 78 1.0.783=3 Pat. 470 = 

2 Pat. L R. Or 25 = 1924 P H C.C. 69 = 
5P.L.T. 459=A.I.R 1924 Pat. 474 

r>S. 55 — One man Company. 

-^ss«ss«e owning all shares except 3 held by his 

subordinates—Assessee having full control over the 
Company— Comjany doing no business apart from 
receiving dividend and debiting it in assessee’s 
account as lean— Liability to super tax. 

In the year 1921 the assessee formed four private 
companies. Each of these companies took over a 
particular block of investments belonging to the 
assessee and the modus operandi was substantially 
the same in each case. For example, one of the 
companies was incorporated with a nominal capital 
of Es. 10 millions divided ultimately into 9.99.990 
shares of Rs. 10 each and one hundred preference 
shares of Rs. 10 each carrying a fixed cumulative 
preferential dividend of six per cent. Its issued and 
subscribed capital consists of Rs. 3.48.(K)4 fully paid 
ordinary shares all held by the assessee, and three 
fully-paid preference shares held by three persons 
who were his subordinates and entirely under his 
control. Its primary object as set out in its ilemo- 
randum of Association was to enter into an agree- 
ment under which the assessee sold to the com- 
pany his 493 shares in consideration of the com- 
pany aUotting him, 8.48,000 fnlly paid shares of 
Rs. 10 each in its capital. 


im 

I INCOME-TAX ACT (1922), S. 55— Rate of loper* 

tax. 

By a contemporaneous indenture, the assessee 
executed a declaration of trust which recited an 
agreement th.^t the 495 shares should not be trans- 
ferred until the company should call upon the 
assessee to do so. and that in the m-anwhile the 
assessee and his nominees would hold the 498 
shares as agents and trustees of this company. 

As regards the interest and dividends on the 493 
shares they were ultimately paid to the assessee 
throughout, the dividends were credited in the 
company’s book and then debited in assessee’s 
current account. Thus, the iuterostand dividends 
received were treated as leans to the assessee. 
These loans carried interest which also was credit- 
ed to the company but no interest was paid in cash. 
The assessee was the governing director of the 
company and he had the entire control and manage* 
mmt. He bad the power to nominate two other 
ordinary directors but no such directors were 
nominated. The Income-tax Commissioner was of 
opinion that the companies vsece not genuine one 
man companies aud that the interest and dividends 
on the securities and shares were really the in- 
come of the assessee personally so as to render him 
liable to be assessed in respect thereof. 

The total income of the assessee for the financial 
year 1925-26 was calculated at Rs. 11.35.102 and 
super-tax was assessed on it. The assessee disputed 
two items, one of Rs. 2,76,500 on account of interest 
arising from Government Securities and Bonds, etc., 
and the other of Rs. 1,14,004 on account of divi- 
dends on shares in limited companies on the ground 
that they formed income of four private companies 
formed by him aud that therefore those companies 
wore liable to super- tax in respect of them, 

Held, that the Court is entitled to go into the 
question as to whether the so-called one man 
company is really a business carried on by the 
assessee himself for the purposes of avoiding pay- 
ment of tax. The compiny was not a genuine com- 
pany at all but merely the assessee himself disguis- 
ed under the legal entity of a limited liability 
company. 

The company was formed by the assessee purely 
and simply as a means of avoiding super-tax and 
that the company was nothing more than the 
assessee himself. It did no business but was 
created purely aud simply as a legal entity to 
Oj-teosibly receive the dividends and interest and 
hand them over to the assessee as pretended loans. 
Salomon v. Salomon, (1897) A. C. 22 and Inla^td 
Revenue Commix-rioners v. Samson. (1921) 2 K. B. 
492, Ref. on. [Marten, C.J, and Kemp. J.). SiB 
DINSH.AW ilANEKJEE PETIT, BART , In re. 

102 I.C. 43=29 Bom. L R. 447 = 51 Bom. 372= 

A.I.R. 1927 Bom. 371. 

— S. 53— Rate of super tax. 

Cf«b/ofmin (7 info company on Isf April, 1925 

— Super-tax for year commencing from Isf April, 
I 1925, would be at the flat rate of one anna in a 
rupee. 

The Western India Turf Club was originally ^ 
! unregistered association ; but as from the Ist April, 

, 1925, it was converted into a company by being 
registered under the Companies Act as a company 
I limited by guarantee, the object of the company 
being to take over ilw assets, effects and liabilities 
of the Western India Turf Club. The question 
that arose was at what rate that company should 
pay super tax for the tax-year commenolng on the 

Ist April, 19*25, 
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UJOOMB-TAX ACX (1922), S. 95— Rate of super- 
tax* 

Held, that for the purpose of assessment to 
super-tax the total income, not of the registered 
company itself, hut of the predecessor-in title of 
the company must be considered and the rate to be 
applied was the flat rate of one anna in the rupee, 
A.I.R. 1926 Bom. 589, Afirmed; A.I.R. 1925 All. 635, 
Doubted, {Lord Cluiucellor.) Commr. of income- 
tax, Bombay v. Western India Turf club, 
Ltd. 106 I.C. 642=52 Bom. 123= 

55 I.i. 14 = 30 Bom. L.R. 105=47 C.L.J. 96= 
5 O.W.N. 38 = 32C.W.N. 457 = 27 M L.W. 404= 
26 A. L. J. 474=A. I. R. 1928 P. C. 1= 

54 M. L. J. 1 (P.C.). 

• Club forming into limited Company on 1st 

April, 1925 — Super-tax for previous year should be 
calculated at one anna per rupee over Rs. 50,000— 
Finance Act (XI LI of 1925), S. 7. 

The Western India Turf Club was converted into 
a limited Company by being registered uuder 
Companies Act as a Company limited by guarantee. 
For the dnauoial year 1925-26 it was called upon to 
put in a return of income for the previous year, 
namely, 1924-25. It accordingly put in its return 
of income showing the income earned by the Club 
as an unregistered firm during the previous year 
1924-25, when the Company was not in existence. 
For the purposes of aseessment, the Income-tax 
Officer determined the total Income to be 
Rs. 15,03,522 under S. 23 (1) of the Act, and 
calculated super-tax thereon at Rs. 4,59,153 by 
applying to it the scale rates applicable to an 
unregistered firm. 

that the Company is liable to be assessed 
at the rate of one anoa in the rupee for super-tax in 
respect of the excess over Rs. 50,000 of total income 
of the Turf Club for the previous year. 
A. 1. B, 1925 All. 535, Expl. and Zlisf. {^acleod, 
C.J, and Crump, J.). THE WESTERN INDIA TOBP 
CDDB, In re. 98 I.C. 226=50 Bom. 648 = 

28 Bom. L.R. 1236= A.I.R. 1926 Bom. 539. 

96— Saper-taz paid for another. 

Firm dissolved by death of partner — Surviving 

partner paying super ‘tax in respect of profits of de- 
ceased partner — If recoverable from estate of deceased 
partner. 

A partner of a firm died and his interest therein 
ceased from his death. The surviving member was 
charged super tax in respect of the profits of the 
deceased partner gomputing the total income as 
under Proviso to S. 56. The partner made the pay- 
ment and sought to recover it from the estate of the 
deceased partner. 

Held, that the payment was voluntary and thus 
not recoverable. {Qreaves, J ■), MlTOHBLLv. Mc 
Neill. 103 1.0. j20=3i o.w.M. 630= 

A.I.R. 1927 Cal. 818. 
~^S. 59— Registration of firms. 

Expiry of term fixed in instrument of partner- 

ship— Right to registraiim. 

There was a contract of partnership for a term 
of years oonstituted on a. written agreement. 
After the expiry of the term the partnership was 
oontinned under the same conditions by a verbal 
arrangement. The assessees partners applied under 
9. .4 for registration of the written agreement, the 
t^rm of which had expired. 

Held, ihvt it ooul^ not bo registered as at the 
time that the assessees applied for registration 
there wa) no operative docuosent to be registered. 
Cloffc 7.Leach, 1 De. Q. J. and 8. 409(414) andHsil- 
SotiVi Mossfind, Itym Co., 11 A. 0. 298, Appr. 
iqofUif-TroUer, Beasley and //.}. Oou- 


INCOME TAX ACT (1922), S. 63— Adjonrnment. 

MISSIONER OP iNCOilE-TAS, MADRAS V. KRISHNA 
AYYAB AND SONS. 116 I.C. 254=52 Mad. 367= 
29 M.L.W. 103 = A.1.R. 1929 Mad. 67= 

56 M.L.J- 151 (F B.). 

— S. 60— Co operative society. 

—Interest on investment under Government 

orders— Liability to tax. 

The investment of their fluid assets (40 pet cent, 
of their total liabilities which under Government 
orders they are entitled to keep in a fluid form by 
a registered^Co-operative Society in the Government 
securities is not part of the business of the 
company and hence interest on such investments 
is “income” .-ind so is liable, to assessment, 
(English cases discussed.) (Coutts-Trotter, C. J., 
Odgers and Beasley, J,). COMMR. OF lNCOJIE*TAX, 

Madras v. Madras central urban bank, I^td, 
118 I.C.107 = 52 Had.640=29 M.L.W. 483= 
A I R. 1929 Mad. 387 = 56 M.L.J. 431 (F.B.). 
— S. 60— Foreign Co-operative Society. 

— ^ — -Co-operative Society registered ia England— 
Share holders consisting exclusively of two other 
societies in England— Profits distributed among 
members— Liability to be assessed to income-tax. 

A Society was incorporated in England in 1923 
under the Industrial and Provident Societies Act of 
1893 and the shares were owned exclusively by two 
other co-operative societies. The Apex society 
carried on business in India for growing tea, etc., 
and except a very small quantity of useless tea 
disposed of locally the goods were consigned to the 
society in England and the Branch Societies deli- 
vered the goods to their members on a system the 
object of which was to eliminate the profits of the 
middleman and the question arose whether the 
Company was assessable of Income tax in India in 
respect of the amounts charged on the branch 
societies, but it appeared that such profits were 
distributed among the sbare-holdcrs. 

Held, that the Society was a mutual Oo-operatlve 
Society earning no profit and was therefore not lia- 
ble to assessment under S. 60 of the Income-tax Act. 
■ Per Coutts-Trotter, C.J . — “When we are oonsider- 
ing whether there exists or does not exist a taxable 
income we are concerned not with whether it U 
possible for the Society within the meaning of its 
rules to receive taxable profits but whether in the 
year of assessment they have iu fiiot received suoh 
profits.” (Coutts-Trotter, C.J., Odegrs and Beasley, 

JJ.). English and Scottish Co operative 
Society v. The Comm-ssioner of Income tax, 
Madras. 1929 M.W.H. 834, 


—8. 63— Adjournment. 

— ; — Prayer for adjoxirnment by post or telegram— 
Intimation of adjournment— Effect of omission. 

Where anasaeasee applies for an adjournment by 
post or by a telegram of an enquiry In respect of 
which he has been required by notioa under 
S. 23 (2) to produce evidence and tbo looome tax 
Officer grants an adjournment, the letter (or the 
telegram where it is a telegram) intimating the fact 
of the adjournment to the assessoe is neither a 
notice under S. 23 (2) nor a requisition within the 
meaning of S. 63. It is merely an eot of ooneldera- 
tion and aupeierogatiou, the omission of which 
will not entail any legal consequence and therefore 
an assessment under S. 23 (4) in default of asses'see’B 
appearance on the adjourned date oannot be .bieofe- 
cd to : 2 Indian Tax Oases 3, Dist. (Kumafoswami 
Sastn, Curgenven and Walsh, JJX COMMIS- 
SIONER OF INCOME-TAX t>. 8. M. PBRIANNA 
PILLAI, 122 I. C. 449=31 M, L. W ?£« 

A.I.R. 1930 Mad. 113=88 H. L. J^^lO Cai.), 
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INCOME-TAX ACT (1922), 8. 63— Firm. 

“8, 63 — Firm. 

Service of notice^^On whom to be made. 

In the case of an unregistered firm a notice 
under S. 23 (2) of the Income-tax Act need not be 
served only on the member of the firm who made 
the return but under 8. 63 (2) of the Act it can be 
served on any member of the firm and such service 
is good service. (Goutts-Trotter, C.J. and Krishnan, 
/.). COMilB. OF.INCOIIE-TAX, MADRAS V. TflILLAI 
CBIDAMBABA NADAN. 90 I. C. 549= 

48 Mad. 602=22 M. L. W. 206 = 
A.I.R. 1925 Mad. 1048 = 49 M. L. J. 124. 

— S. 63— Joint family. 

■ ■ Service on agent. 

The special provision in 8ub«S. (2) as regards 
service of notice in the case of joint Hindu family, 
does not exclude the operation of sub*8. (1) as 
regards service of notice on such a family. 

Where, therefore, the assessees were a Hindu 
undivided family residing in the Madras Presi- 
dency and carrying on business in Rangoon through 
an agent, 

Held, that the service on the agent of the notice 
under S. 22 (2), Income-tax Act, was a good service. 
{Butledge, C.J., Carr and Das, JJ.). COMMB. OF 
Income-tax v. a.a.n. chettiar firm. 

110 1.0. 29=6 Rang. 21 = 
A.I.R. 1928 Rang. 108 (F.6.). 

— S. 63— Mode of Service. 

•Applicability of C. P. C. 

Section 46 of the earlier Act does not require that 
service of a notice must be made personally by the 
officer of the Court himself. It does not exclude 
any of the other forms of service permitted by 0. 5 
of the C. P. Code. {Hallifax, A.J.C.). THE 
Local Government v. Ismail Bhai. 

68 I.O. 623=23 Cr.L.J. 591 = 
A.I.R. 1922 Nag. 187. 


—8. 64 — Cessation of boslness. 

—Tax for period of 

Where a business was carried on in a particular 
place, the fact that it no longer existed would not 
make the income exempt from assessment. {Walsh, 
Ag.C.J.andBanerji,J.). In the 'matter of DiNA 
Nath Hem Raj. 100 I.C. 736*49 All. 616- 

23 A.L.J. 229=A.1.R. 1927 All. 299. 


—8. 64— Jurisdiction. 

■ -Principal office of (wssssce %n one area— 
Branches in other income-tax areas— Power of officer 
at former area to assess on profits in other ar^. 

The provisions of sub-S. (4) of 8. 64 of the Income- 
tax Act do not oust the jurisdiction of the Income- 
tax Officer of the area in which the principal 
place of business of the assessee is situated so far 
as the assessment of the profits or gains of a 
branch business situated in another area and 
proceedings relating thereto are concerned. iVvawrt, 

Ind Mukerji, JJ.). LACHHMAN Pbasad. In-rs. 

88 1.0.216=47 All. 631=23 A.L.J. 379- 
6 L.R.A. Civ. 323 = A.I.R. 1929 All. SBo. 

64 — Place of businesi. 

OrdiSly^the principal 

firm or company is the place at which the persons 

directing the company or firm 

The fact that goods are E 

does not make that place necessarily the P“?o'P®^ 

place of business. Where 

in many places, or at different branches U may ^ 
said that the business is carried on 
places, though neither of them may be tje principal 
place of business. {WaUh, Ag.O.J. and Banerjs, J.). 


INCOME-TAX ACT (1922), 8. 66-Appllcation to 
CommiBsioQep* 


In the matter of DiNA NATH HEM RAJ. 

100 I.C. 756=49 All. 616=25 A.L.J. 225= 

„ ^ ^ A.I.R. 1927 All. 299. 

— S. 64— Procedure. 

Determination of dispute— Power of Intome- 

tax officer. 

When a question has arisen within 8. 64 (3) the 
Act does not say who shall set the Commissioner 
in motion, but the reasonable inference to be drawn 
from the language used is that, that is the duty 
of the Income-tax officer. The Income-tax Officer 
cannot himself decide this question, or act as though 
it had been determined in accordance with the 
provisions of this section, and that if be proceeds 
to pre-jndge the issue, or to act as though it had 
been determined and to assess the firm as though 
their principal place of business was in his own 
jurisdiction, in spite of the dispute being still un- 
determined, he is doing sumetbing not anthorized 
by the Act, in other words, an illegality. GValsh, 
Ag.C.J. and Banerfi, J.), In the matter of DiNA 
Nath Ham Raj. lOO I.O. 756=49 All. 616= 

25 A.L.J. 225= A.I.R. 1927 All. 299. 

— S. 66. 

Application to commlBSloner. 

OontentB of reference. 

Fee. 

Limitation. 

Object and scope. 

Order to state case. 

Procedure. 

Questions not raised before Commls* 
sloner. 

Questions of fact. 

Questions of law. 

Miscellaneoas. 

—8. 63— Application to Commissioner. 

■ -Applicalion for refesence rejected — NotM 
subsequently erroneously issued under 8, 29 instead 
of ui^er S. 46— fresh application for reference to 
re-agitate previous unsuccessful points— If main- 
tainable. 

Acting under S. 33 the Oommissioner assessed 
the petitioner to an additional sum. On the Com* 
missioner refusing to refer the ease to the High 
Court, an applloation was made to the High Court, 
to take action, which was rejected. A notice of de« 
mand was then issued as beaded under S. 29, and the 
assessment was described under Ss. 23 and 33, while 
in fact it ought to have been headed as under 8. 45. 
Petitioner paid the money and then applied to the 
Commissioner to refer not only the legality of the 
demand, but also all the other points which he 
had unsuccessfully attempted to agitate before and 
contended that as 3. 29 was wrongly invoked and 
quoted, he was entitled to agitate all the points 
contended on the previous unsnocessful applloa- 

tion, , , . , ... 

Held, that the other points could not bo agitat- 
ed as no special jurisdiction had been created by 
the error in quoting S. 29. {Harrison and Daltp 
Singh, JJ.). MOHAMED PABID MOHAMAD S^FI 
t>. COMMB. OF INCOME-TAX. 112 1 .C. 838= 

A.I.R. 1928 Lah. 701. 


-Statement of questions of law—^mmissioner 
King reference to one point only-^jectum. 
e application under S. 66 (2) to the CommU- 
)r should sUte the questions 
loner desires to be referred to the 
the Commissioner should ®1 bo ^ 

ition or questions of law which the »m11o«»J 
Iders ought to have been referred to the High 
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ING0HB*T1X &0T (1922), S. 66~Applioation to 

OommlBBloner. 

Court b 7 the Commiasloner. It the GonuniBsioner 
ooofineB his leferenoe to one point out of several 
points, objeotion cannot be taken to bis action. 
{Broadway and Zafar AH, JJ.), Inthe matlerof 
ISHABDAS. 92 1. C. 2i9sA.l.R. 1926 Lah. 168. 
— ■■ ■ .jfo appeal — ilaintainabiliiy. 

An application under S. 66 (2) for a reference to 
the High Oourt is incompetent where the asseBs* 
ment has been accepted without appeal, Under 
8. 66 (2) the aBsesBee may only apply in oaBes where 
there has been an appeal from an assessment by the 
InooBie*tax Officer under 8. 81 or S. 32. 

A.I.B. 1923 P.C. 138, Ref. (Dawson C.J. and 

Foster, J.). Teikamjee JlWAN v. COMMB. OF 
INCOME-TAX. 86 I. C. 170* 

i Pat. 221*1929 P. H. O.G. 17= 
A. I. B. 1929 Fat. 352. 

Order under 8, 33. 

No application lies to the CommisBionei o! in- 
come-tax to state a case to the High Oourt in res- 
pect of any orders passed under S. 33 of the Act as 
8. 66 (2) refers in express terms to applications in 
respeot of orders under 8. 81 or 8. 32 and omits all 
reference to orders under 8. 33. (Hobituon, C.J. and 
USa, J.). BIN SENG HIN V. THE COUMISSIONEB 
OF INCOME-TAX. 89 1.0. 785* 

i Bar.L.J. 102* A. I. R. 1929 Rang. 232. 
•^—^Procedure^Befusal to state a case — iieuision. 

The petitioners applied to the GommUsioner 
under 01. (2) of B. 66 to refer to the High Oourt 
certain questions of law which they alleged arose out 
of the order passed by the Assistant Oommiasioner. 
The Oommiasioner, instead of accepting or reject- 
ing the application as required by the section, 
referred it to the Income-tax Officer for disposal 
who withheld the application and informed the 
petitioners that it had been withheld. 

Held, that the Commissioner has no power under 
the law to refuae to pass any order on an applica- 
tion or to delegate his authority to any Subordi- 
nate Officer, that the piooedure adopted by the 
learned Gommiseionet in this case was quite illegal 
and that he himself ought to have passed definite 
orders accepting or lejeotlng the application and 
that the refusal by the CommiBsioner to state the 
case, whatever may be the grounds for his refusal, 
is tantamount to a zefuaai on thegroond that there 
is no question of law involved and the High Oourt, 
If it is not satisfied of the oorreotness of the Com- 
mlssioner's decision has power to require the Com- 
missioner to state the oase and to make a reference 
to the High Oourt. (Afof* Sagar, J.), The Fibm 
OOKAL CHAND JAGANNATB OF SlALKOT V, THE 
OOLLKCTOB, INCOME-TAX, SlALKOT. 

76 1.0. 139*A.I.R. 1928 Lah. 662. 
—8. 66— Contents of veferenoe. 

o//act and law. 

In oases of referenoe under 8. 66 it is the duty of 
the Oommiasioner of Inoome-tax to find all the 
relevant faots. He is not merely required to state 
the qnestions of law and give hiB opinion ; he is 
required above all things to state the faots upon 
which the question of law must be deolded. 
(Rankin, O.J.tC. O.Ohose and Bwhland, JJ,), 
OANGASAGAB ANANDA MOBAN v. OOMMR. OF 
INCOME-TAX, BENGAL. Ill I.Q. 628* 

86 Gal. 983*A.I.R. 1928 Gal. 836. 

Statement of foot— Point of law— Opinion of 

OoTtmisaioner. 

i It Ib not BuffloiBnt for an asaesBee to suggest 
to the Oonunissioner the questions of law. it it 
foe the .OommiBslonet to find the facts first and 


INCOMB- TAX ACT (1922), S. 66— Limitation. 

then to state the point of law which arises ont of 
those facts and on which he desires opinion of the 
High Court. He may then, if he likes, give his 
own opinion on the oaee. (Mullick, Ag. C.J. and 
Sen, J.). BiJ Raj rang LAL v. Commissionbs 
OP Income-tax. 106 I.G. 198*8 P.L.T. 686* 

A.I.R. 1627 Pat. 890. 


' — Statement of fact— Opinion of Commissioner. 

Obifer — Whilst it is quite proper for Inoome-taz 
Commlselonor to state his opinion upon the ques'* 
tlons involved, It la his first duty to state oleaily 
and fully the material faots admitted or proved in 
evidence before him. (Dat4’S(m Miller, C.J. and 
Foster, J.). RAJA SHIVA PBASAD SiNGH OF 
JHABIA V. KINO-BMFEBOB. S2 LG. 688* 

9 P.L.T. 497*1626 P.H.G.G. 234* 
2 Pat. L.R. Cr. 233=4 Pat. 73* 
A. 1. R. 1924 Pat. 679. 

— S. 66— Pee. 

‘——Joint applicalion by several assesseee — 7ali“ 


dity. 

It is not competent for four separately aseesaed 
peiaone to oombine their appUoations for a oase to 
be stated in one document, where the points to be 
raised are the same. Their oases must be sepa- 
rately stated and they must pay a separate fee of 
Rs. 100 for each separate assessment under the Act. 
Where more than one aasessee puts in one joint 
appiioation with one fee only of Be. 100, the appli- 
oation is not proper even in tho oase of any one of 
them, (Coutts'Trotter, C.J,, Krishnan and Bea*" 
ley, JJ.). COMMI88IONEB OP iNOOME-TAX V. 
MOTHAT GANGA RAJU. 100 I.O. 291* 

90 Had. 339*38 H.L.T, 109=29 H.L.W. 321* 
1927 U.W.N. 171= A.I.R. 1927 Had. 949* 

92 U.L.J. 273 (8.B.). 

.Several points of law — One fee. 

Fee is to be paid in respect of the application and 
not in respect of eaoh point raised therein. The 
seotion oontemplates eaoh appiioation is a oase and 
Bub-S. (6) ahows that eaoh oase may raise several 
questions of law. (Robinson, C.J. and Baguley, J,). 
OHOEKALINOAM V. OOMMB. OF INOOME-TAX. 

84 I.G. 521=3 Bur. L.J. 282*2 Rang. 879* 

A.I.R. 1928 Rang. 99. 

—8. 68— Limitation, 

Where the order of the Assistant Gommis- 

sionei of Inoome-tax, dated 2Srd February, 1928| 
was not oommnnioated to tho asseasee till 96th 
March 1926, application made by the asseasee under 
8. 66 (2) within one month from the latter date is 
within time. {Wild, J.C. and Bupchand, A.J.O.). 
BULCBAND KBSEAVADAS V. COMMISBIONBB OP 
INCOME-TAX, BOMBAY. A. I. R 1930 Sind 801. 
Commeneemenl— Passing of the ordet^Mean^ 

ing. 

There is nothing in the language of S. 66 (2) to 
hold that the expression “passing of the order’* 
should be interpreted as the oommunioation of the 
order to the party and it would be straining the 
law to hold that an order passed by the ,Inoome-ta* 
Oommissioner can be ignored for the purpose of 
limitation until it has been duly oommunioated 
by post to the asaessee. {Foal Ali afid ChatierK 
JJ,). MOEANLAL HbBDBO DAS V. COMMB. OP 
INOO^-TAX, BIHAB AND OBISSA. 123 I.G. 810* 

1980 Pat. 14. 

RiBclfMwn of Urn for obtaining eopiee of order 

Ongeneralprinoiplesandinview of S. W, Lim 

Act the periol required for obtaining the oopiea^ 
the order under S. 81 or 89 of the Aot shall be eS 
eluded in oomputiDg the period of limitation for 
an appiioation for referenoe by an aflBesBee nndez 



1743 


DECENNIAL DIGEST, 1921—1930. 


1744 


INCOME-TAX ACT (1922), S. 66-Limitatlon. 

S. 66 (2) (3): A.I.R. 1928 Rang. 152* A. I R. 
1929 Lah. 170 and 34 All. 496, Ref!; A. I. r! 
1926 Bom. 566 and A.I.R, 1927 Mad. 5i5,'Not appr. 
{Fail AH and Chatterji, JJ.). Mohanlal Hebdeo 
U. COMMB. OF IKCOXTE-TAX. BlHAB AND OBISSA. 

122 I.C. 810=10 P.L.T. 769 = 
9 Pat. 172= A.I.R. 1930 Pat. U. 

Where the order of the Assistant Commis- 

Bionet of Income-tax, dat«d 23rd February 1928, 
was not commnnicated to the assessee till 25th 
March 1928, application made by the assessee 
under S. 66 (2) within one month from the latter 
date is within time. {Wild.J. C. and Rtipcliand, 
A.J.C.). BULCHAND RESHAVDAS V. COMMR. OF 
Income-tax. A.I.R. 1930 Sind 301. 


Limitaiion Act. S. iO— Applicability. 

Provisions under S. 29, Limitation Act, apply to 
the proceedings under Income-tax Act. {Tek 
Chand and Agl^a Haidar, JJ,). MUHAIIMAD Ha- 
YAT Haji Mohammad sardab v.Commissioneb, 
Income-tax, Punjab & N. w. F. P. 

117 I.C. 881 = A.I.R. 1929 Lah. 170. 


■ IVaiver by Commissioner — Validity. 

Where the order of the Assistant Commissioner 
under S. 31 of the Act disposing of the case on ap- 
peal was dated ^Tth May 1926, but the application 
to the Commissioner to refer the points of law was 
not made until 3rd July 1926, and the Commis- 
siouer himself waived the irregularity as to limita- 
tion by considering the application on merits and 
refusing to accede to it. 


Held, that it is not open to an executive officer to 
waive a provision of a statutory enactment in such 
a manner. {Carr and Cunlilfe, JJ.). S. Rama- 
NATHA REDDIAR V. COMMR. OF INCOME-TAX. 

110 I.C. 601 = 6 Rang. 175 = 
A.I.R. 1928 Rang. 152. 

Exclusion of time for obUiining copies. 

Where the Assistant Commissioner's order was 
dated 27th May 1026, and application to Commis- 
sioner was made on 3rd July, but in fact the bare 
re.sult of the order was communicated to the 
applicant on 1st June 1926, and an application to 
obtain the reasons supporting the order was made 
on the 12th. but the actual order containing the 

reasons was not furnished to the applicant until 


26th June, 1926, 

Held, that although no conduct of the assessee 
himself could have enlarged to his advantage the 
statutory period under the section. _ neither can 
any conduct of the executive diminish the full 

neriod of time allowed to reflect upon and decide 

whether action should be taken by way oUpproach 
to the Hich Court. (Carr and CunUfe, JJ.). 
s, RAMAN.THA EEODIAB 

A I R. 1928 Rang. 152. 


■Poicer to extend time. 


Poicer 10 e.rienit 

There is no provision for an official or even for 

he Court to extend the time allowed S. 62 

A.I.R- 1927 Mad. 545=52 M.L J. 273 (S.B.). 

■Power to extend time. 


Power 10 exieni^ . «« *t,a 

Period for limitation for a requisition on the 

(AfiVo?' C. and Crump- /-). 

^ A.I.R. 1926 Bom. 666. 


INCOME-TAX ACT (1922). 8. 66 -Order to state 

case. 


^Application for reference after one monfh— 

ifaintainabiliiy, 

Where application upon which a reference is 
based is presented more than a month after the 
order has been passed which gi\’es rise to that ap- 
plication no reference is competent, (ffarrison arid 
Campbell, JJ,). Banji Lal v. Empbror. 

90 I.C. 1018 = 6 Lab. 373=26 P.L.R. 7963^ 

A.I.R. 1925 Lah. 615. 

— S. 86— Object and scope. 

— — Section 51 (1) of tbe Act of 1918 is not similar 
to S. 66 of the present Act. {Beasley, C .J ., Ramesam, 
Pandalai, Eddy and Cornish, JJ.), S. A. SUBBIAR 

IYER V. Commissioner of Income-tax^ 
Madras. 

A.I.R. 1930 Had. 449 = 58 H.L.J. 581 (S B ). 

Section 66 (1) is not intended to benefit an 

assessee but is merely to enable tbe Commissioner 
when be feels any difficulty with regard to a ques- 
tion of law to refer the matter himself to the High 
Court. {Beasley, C. J., Ramesam, Pandalai, E£ly 
and Cornish, JJ.). S. A. SUBBIAH lYER p.COMMR; 
OF Income-tax. Madras. 

A.I.R. 1930 Mad. 449 = 58 H.L.J. 581 (S.B.). 

Refusal on the ground that no question of law 

arises. 

Sub-section (3) is limited to a case of refusal on 
the ground that no question of law arises and tbe 
section cannot be construed to cover a refusal on 
some other ground especially as another remedy is 
open under S. 45, Specific Relief Act. A.I.R. 
1923 P.C. 138 and A. I. R. 1926 Cal. 998, FoU. 
{Fawcett, Ag. C. J. and Mirsa, J.). MadhavdaS 
JETHABAI, 7n re. 113 I.C. 619= 

30 Bom. L.R. 1114=A.I.R. 1928 Bom. 434. 


—S. 66— Order to state case. 

Failure of assessee to apply to Commissioner to 

state case— Right to apply to High Co urt. 

After an order has been made an assessee who has 
neglected to make application to tbe Commissioner 
to refer a question of law arising out of that order 
within one month of the making of that order can- 
not, many months afterwards, ask the Court to re- 
quire the Commissioner of Income tax to refer the 
same question to the High Court merely because it 
is one of importance: A. I. R. 3923 P. C. 138, Disf. 
(Beasley, C. J., Ramesam, Pandalai, Eddy and 
Cornish. JJ.). S. A, SUBBIAH IlEE t). COMMR. OP 
INCOME TAX, Madras. 

A.I.R. 1930 Mad. 449= 58 M.L J. 581 (8 B ). 

Commissiosxer uUing aside penalty imposed by 

Income-tax O^wer and imposing fresh penalty after 
enquiry— Power of High Court to direct statement of 


t 

7here a Commissioner of Income-tax sets aside 
•naliy imposed under S. 28 by the Income-tax 
cet and after giving an opportunity, 
how cause himself imposes penalty, it is not 
n to the High Court to call upon the Commis- 
ler to state a case for reference to High Court. 
L. R. 1924 Pat. 644. Disl.; A. I. R. 1925 Pat. 352, 
ibled. {Kulivant Sahay and Fasl Ali, JJ.)^ 
tGI BHAGAT RAMAUTAB V. COMMB. OP 
OME.TAX, BIHAR AND OBISSA. 121 I.C. 332= 

8 Pat. 877 =A.I.R. 1930 Pat. 127. 

Order under S. ^3— Applicability. 
failure of the Commissioner in his duty 

. - ... . • aIi /\ n 


‘r S.33 will not give the High Court jariadi^icm 
quire the case to be referred under 8. w (3) 
e that sub-section relates back to (2) and 

S. (2) deals only with order under S. 81 or B. 8i 
not with order under S. 33. {Reoldy Offg. C.J, 
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IKOOME'TAX act (1922), S. 66-Order to oiate 

ease. 

and Maung Ba, J.). P. K. N. P- R. Chettyar 
Firm v. Commr. of Income-tax. g Rang. 203* 

A.I.B. 1930 Rang. 33. 

i Po^ts of law not raised before Commissioner 
—Applicability. 

An appHoation seeking for a mandamus against 
the Commissioner of Income*tax requiring him to 
Btato a ease on points of law quite different from 
those raised before the Commissioner when he was 
asked to state a case, should not be allowed. 
{Cunlife and Baguley, JJ.). A.K.A.O.T.Y. CHET- 
TiAR Firm ti. Commissioner of income-tax, 
Burma. 113 I. C. 810*6 Rang. i92 = 

A. I. R. 1928 Rang. 281. 

Procedure— Jurisdiction of Sigh Court to 

direct ease when should be guestwied. 

As a rule it Is better in a statement of a case to 
confine the case to findings of fact, and to the ex- 
pression of the Commissioner’s opinion upon the 
points raised, and not to burden the case with 
arguments, or to question the jurisdiction of the 
Court, to require a case to be stated. This does 
not, however, mean that the Commissioner, or any 
other body, in a case where the Act provides for a 
case to be stated for the opinion of the High 
Court, has no right to question the jurisdiotlon of 
the Court in directing the particular case in ques- 
tion. An order for a case to be stated, is in the 
nature of what is known in Calcutta and in Eng- 
land as the issue of rule ntst to show cause on oer* 
tain questions indicated in the order made by the 
High Court. The Commissioner, or other autho- 
rity, in stating the case in effect shows cause 
against the contention of the other side, and iu 
showing cause he is clearly at liberty, when he 
appears before the Court to argue the case, to take 
the objection that under the law there was no power 
to issue the rule, or to direct the case to be stated, 
aud that, therefore, the High Court had no juris- 
diction to decide the question raised in the case. 
(Vf^alsh, Ag.C.J, and Banerji, J,). In the matter of 
Dina NATH Hem Rij. looi.o. 7S6* 

49 All. 616=25 A.L.J. 225=A.I.R. 1927 All. 299. 
"" , “Q^siion about jurisdiction decided by proper 
authorities — Assessment by proper oMeer — Inter* 
ference by Sigh Court. 

The High Court has no power under 8. 66 to over- 
pie a decision of the Income-tax Officer concern- 
ing his power to assess where the question as to 
his jurisdiction having arisen has been decided by 
proper authorities. 

Under S. 66 (1) the Commissioner may on his 
own motion refer a case to the High Court or 'any 
question of law arising in the determination of the 
question under 8. 61, but this is the only way in 
which the determination of such question can he 
brought before the High Court. But where there 
Is a total failure on the part of the Inoome-tax 
Auponties to apply the plain provisions of 8. 64 

and an illegal assumption of authority by the In- 
come-tax Officer to assess, the existence of an 
alternative remedy under S. 64 (3) cannot be held 
to be a tor to the tight of the appellant to have a 
case stated, and to the jurisdiction of the High 
OoMt to answer those questions in the way in 
whi^ it holds they ought to be answered, [Walsh 

Nath Hem raj. lao t n trr- 

A.L.J. 225= A.I.R. 1927 AH. 299. 
Who must apply. 

wfe«noe of a quea- 
woi^ of law either by the Oommissloner on his own 

D. D. VOL, III—llO 


INCOME-TAX ACT (1922), S. eS-^-Ordar to Btata 

case. 

motion or on reference from any Inoome-taz 
Authority subordinate to him. It does not 
oonl^mplate a referonoe at the instance of an 
ascessee. Nor has the Lahore High Court any 
po^er to issue mandamus directing him to refer 
questions of law to it for opinion, A. I. R, 
1926 Mad. 1051 (S.B.) ; A.I.R. 1926 Pat. 805; A.I.B. 
1925 Pat. 352, Bel. on; A.I.R. 1924 Pat. 644, Doubted. 
[Broadway, Ag. C. J. and Bhide, J.). MD. FABIO, 
Md. Shafi V. COMMR. OP Income-tax. 

105 I.C. 167=A.I.R. 1927 Lah.518. 

Error of law— What is— Presumption from 

previous year's accounts. 

When the account books of the previoufl years 
do not support the verified return and assessee’s 
statement on oath, and the assessee fails to make 
use of the opportunity given to him, to substan- 
tiate his allegation, the Income-tax Authorities are 
entitled to draw a presumption from the state ol 
matters which had admittedly existed in pre- 
vious years and in doing so no error of law is com- 
mitted by the Inoome-tax Authorities which would 
justify the High Court, calling on the Commissioner 
of Income-tax for a reference. A.I.R. 1924 Cal. 337, 
Dist. [Findlay, J.C.). BHIKAJI VtanSATESH 
dbavid 0. Commr. OF INCOME-TAX. 

103 I.C. 38= A. I. R. 1927 Nag. 283, 

No refusal under Ol. [2]— Application, if lies. 

Where a question of law arose in a proceeding 
in oonnexion with an assessment, other than a 
proceeding under Chap. 8, in which there had been 
no order under S. 31 or 8. 82, 

Held, that there was no refusal under S. 66 (2) 
and that the Commissioner of Inoome-tax oannot 
be compelled to state the case to the High Court 
under Cl. (3). [Stuart, C.J, Afkl Basa, J.). Gobind 
8ARAN v. Commr. of income-tax. 

105 I. C. 556=1 L.C. 499=A.I.R. 1927 Ondh 168. 
- — —Order on review under S. 89— Application, if 

When the Commissioner has made an order in 

review under S. S3, the assessee, dissatisfied with 

the order, cannot require the Commissioner to 
state a Mse under S. 66. (Afocteod, C.J. and 
Crump, J.). R.K. MOTISHAW & CO. v. COMMB 

OP Income-tax, Bombay. 98 i.o. 299 = 

28 Bom. L. R. 1096= A.I.R. 1926 Bom. 866. 

— ’Applicaiion to Commissioner time-barred— 

Power of High Court to direct statement of case. 

application to the Commissioner under 
8. 66 (2) is rejected as time-barred, no apnlioatlon 
lies to the High Court under S. 66 (3). 

Under S. 66 (3) High Court has no power to com- 
pel the Commissioner to state a casein review pro- 
ceeding, but in a proceeding duly instituted under 
the Speoiflo ^lief Act, the Court in its discretion 
might order the Commissioner te refer to the Hiah 
Court suoh question of law. A.I.R. 1923 P 0 138- 
47 Bom 742 (P.O.). iixpl. and D«(. (Cuminj and 
Pape, jj.). Sarat Xumar Roy v. Commr.. in- 
come-tax, Bengal. 96 I.C. 702=30 C.W H 

m- 1926 Cal. 998. 

■ Objeel%onr-^When maintainable. 

The oompeteno7 of the High Court to iasiiA 

mana.mu8 .aBdor8. 66 (S) should bo questioned M 

the hearing Of the application made under the said 
section, and not after the order naasad ?v 
applioation. A.I.R. 1926 Pat. 362,Po!iS BmLSiI 
01^ JIfarftneau, JJ,). Firm Qokulohand*^ 
OOMMB. OP INCOMB-TAX. 94 LCTiaSa 

X-I.R. 1926 Lah. Il6i 
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INCOME-TAX ACT (1922), 3. 66-Opder to state 
case. 

— Application to Commissioner barred— Effect. 
Tho High Court may be moved under S. 66 (3) 
only when the assessee is competent to apply to 
the Commissioner under 8. 66 (2) but where the 
assessee is debarred from making such application 
to the Commissioner, he is not entitled to move 
the High Court for requiring the Commissioner for 
stating the case. [Le Rossignoland Martineau.JJ.). 

Banarsi Das v. Commissioner of Income-tax. 
96 I.O. 382=7 Lab. 226=27 P.L.R. 411= 

A.I.R. 1926 Lab. 400. 

Powers of Sigh Court. 

The Commissioner ought to state a case where a 
real point of law arises, and if he improperly de- 
clines to do so the Court ma^ compel him to do so 
under the general powers of the Speoi6c Relief Act. 
This principle applies also to orders under S. 83. 
A.I.R. 1923 P.C. 188 {P.O.), Foil. {Couits- Trotter, 
C,/,, Krishnan and Beasley, JJ.). ABDUL Kadir 
MARAKAYAR & Co., In re. 99 I. 0. 221 = 

49 Had. 725 = 24 M.L.W. 664= 
A.I.R. 1926 Had. 1051=91 M.L.J. 650 (S.B.). 
•——Absence of income — Assessee's verified state- 
nient — Order of assessment— Question of law. 

An assessee having in a verified return of income 
stated that he derived no income from bastu lands, 
was aBsessed 2^ per cent, of the rental in absence 
of any evidence from assessee by Income-tax 
Of9cer and Assistant Commissioner, Income-tax. 
The application of the assessee to state a case under 

S. 66 being dismissed, the High Court issued a man- 
damus requiting Commissioner tO' state the case. 

Held, upon the hearing of the case, that the 
assessment was bad and should be cancelled, 
holding that a question of law arose though Com- 
missioner held that the question was one of fact. 
Income-tax Authority must prove that there is 
income from a source where assessee verifies that 
he has none from that source. (Sanderson, C.J. 
and Richardson, J.). In the matter of BiSHNU 
PRIYA CHOWDHURANI. 79 I.C. 305- 

50 Cal. 907 = A.I.R. 1924 Cal. 337. 

—S. 66— Procedure. . v - *v 

The High Court should require, before they 

seek to entertain any question under S. 66.that the 
preliminary requirements of the section ate strictly 
oomplied with. The stringency of these require- 
ments is clearly deliberate. It is the intention of 
the enactment that the High Court is not to be 
flooded with such applications. The object is 
salutarv and should be enforced. {Lord Blanes- 
bur ah.) The TRUSTEES, CORPORATION (INDIA), 

T, TD V THE COMMB. OP INCOME-TAX, BOMBAY 

presidency. 123 I.C. 177 = 51 C.L.J. 489 = 

34 C.W. N. 709= A. I. R. 1930 P.C. 151 (P.C.). 

Questions of fact— Points of law. 

Hieh Court has to accept the facts as found by 
tho Commissioner of Income-tax and if necessary 
may call for further facts by asking him to make 
a fresh statement of them under 8. 66 (4). But 
though ordinarily the Income-tax Commissioner 

■would be the officer who would frame 

law that arise in the case stated by him and though 

ho would he expected to give bis o^n °° 

those points of law, for tho benefit of the H gh 
Court, 8. 66 requires the High Court to decide the 
ouestions of law that arise in the case, i.e.,^the 
Hich Court is entitled to “re-settle the issues as 
R wore and to decide those issues. (UuUerjx and 

%:ZXl SHIVA PhasAD 

or INCOME-TAX, U. P. fsM All 819. 


INCOME-TAX ACT (1922), 8. 66-QQe8tIooi not 

raised before CommisBloner. 


•Further findings — Remand. 


Where a case referred to High Court under 8. 66 
(2) had ultimately to be decided on the findings 
which did not appear in the statement of the case 
as made by the Commissioner, High Court sent 
back the case for further findings as required. 
{Rankin, C. J,, C. C. Ohose and Buckland, JJ.), 
Martin & Co., In re. 

90 C.L.J. 300= A.I.R. 1929 Cal. 753 (S.B ). 

Order as to costs — Review. 

By 8. 66 (6) costs are in the discretion of the 
Court. The Court after having exercised its dis- 
cretion is functus ofjhio and cannot re-open the 
matter. All questions relating to costs and all 
submissions in which costs ate involved must be 
argued and decided at the time of the hearing and 
before a final order is drawn up. 

A notice was issued to the Income-tax Com- 
missioner to show cause why he should not state 
a case. The Commissioner showed cause and in 
the result the application was dismissed on the 
ground that it was impossible to frame a question 
of law on which a case could be stated and the 
Court hearing the matter directed the applicant, 
after hearing both parties, and for reasons which 
it considered adequate at tho time, to pay tho costs 
of the application. An application was afterwards 
made to reduoe the amount after issuing notice to 
the Government Advocate on a sort of re bearing, 
Held, that the High Court could not grant the 
application. {Walsh and Ryves, JJ.). (FIRM) 
Ram Gopal-Mool Chand v. income-tax 
Commissioner. 07 I.C. 797=6 L.R.A. Civ. 218= 

A.I.R. 1929 All. 403. 

Direction to state case— Statement of question 

of law. 

When a Judge directs the Commissioner of 
Income-tax to state a case for the opinion of the 
High Court under S. 66 of the Income-tax Act he 
can state what in his opinion is tho question of 
law that should be considered in the case since a 
reference can be directed only on a point of law. 
{Coniia Coutts-TroUer, C.J.). {Coutts-Trotter, C.J. 
and Krishnan, J.). COMMB. OF INCOME-TAX v. 
CHENQALVABAYA. 91 I.C. 137=48 Mad. 836= 
A.I.R. 1923 Mad. 1242=49 M.L.J. 425. 

Clause 36 of the Letters Patent (Calcutta) 

appliesin case of diSerence of opinion. {Rankin and 
Pane, JJ.). Probbat Chandra babua v. Empe- 
ror. 84 I.C. 31=51 Cal. 504= A.I.R. 1924 Cal. 668. 
—8. 66-Qaestioas not raised before Commis- 
sioner. , . 

Power of Sigh Court to direct statement of 

If a point of law is not raised before the Com- 
missioner of Income-tax within the time specified 
by S. 66 (2) it cannot be raised at all and the 
Commissioner cannot be required to state a 
case to the High Court raising that question. 
A.I.R. 1928 MaJ. 889 (F.B.), Confirmed-, AJ.R. 
1923 Rang. 281, Ref . ; A.I.R. 1929 All. 819, 
{Beasley, C.J., Ramesavi, Pandalax, Eddyand Cor- 
nish, JJ.). S. A. Sobbiah Iyer u. Commissioner 
OF Income-tax, Madras. A.I.R. 1930 Mad. 449-- 

68 M.L.J* 581 


•Interference by Sigh Court, 


It is not open to the assessee to raise tefore the 
Hi^h Court any question other than that referred 

to. {Rutledge, C.J., J”"?, 

COMMR. OF INCOME-TAX V. P. K. N. P. CHET 

i.I.R. 1930 Ranr"/(S bI 
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INCOME-TAX ACT (1922), S. 66— Qaestlons not 

Falsed before Gomroissioner. 

Power of Biyh Court to direct staloment of 

case. 

An assessee is entitled to move the High Court 
for a direction to the Commissioner to refer ques* 
tiona of law raised by him in hia petition to the 
High Court even though they may not have been 
raised before him in the course of the proceedinga 
under S. 62 (2) provided thoy are questions of law 
arising out of the Commissioner’s order passed in 
appeal. {Eallifax and Kinkhede, A. J. Cs.). 
OoMME. OP Income-tax v . Jai Nabain Moti* 
BAU. 123 l.C. 467-A.I.B. 1929 Mag. 243. 

Power of High Court to direct statement of 

case. 

The expression “any question of law” in S. 66 (2) 
only means any question of law previously 
raised before the Commissioner and not anyquea* 
tion of law which the assessoo may deem to be an 
arguable one thereafter. If the point of law is not 
raised before the Commissioner within the time 
specified by S. 66 (2), it cannot be raised at all and 
the Commissioner cannot be required to state a case 
raising that point. (Coutts-TroHer, C. J., Beasley 
and AyianthakrUkna Ayyar, JJ.). In the matter of 
Thirdvenqada Mudaliar. 110 l.C. 742 = 
27 M.L.W. 729=A.I.R. 1928 Mad. 889= 

53 M.L.J. 19 (S.B ). 

— S. 66— Qaestions of fact. 

Firm owned by father and son— Firm assessed 

but certain additional amount added for rates pur- 
poses being son's share of profits from another firm — 
Father claiming deduction of amount as bad debt and 
urging that profits by son should not be taken as in- 
come of assessee firm— Question if one of law. 

A firm was owned by C and bis only son E. The 
Income-tax Officer assessed the firm at a certain 
sum to whioh he added for rate purposes a certain 
amount being a share of the profits derived by S 
from another firm in which he was a partner and 
whioh had been separately assessed. C claimed 
the deduotion of a certain amount as a bad debt 
and also urged that the profits earned by S as 
partner of the other firm should not have been 
taken to he the inoome of the assessee firm for rate 
purposes. 

Held, that on the facts found no question of law 
arose on whioh the Income-tax Commissioner 
could be called upon to state the case. {Tek Chand 
and Agha Haidar, JJ.), Deokinandan& SONS t>. 
CoMMB. OP Income-tax, Delhi. 

AI.R. 1980 Lah. 608. 

Power of Sigh Court, 

When a reference is made to High Court under 
8. 66, High Court is not entitled to soratinize evi- 
dence, as Commissioner’s deoision upon the evl- 
donoe is final. {Kumaraswami Sastri, Walsh and 
Curgenven, JJ.). In the matter of Pibm P. L S 

R* A. I. R. 1930 Mad. 104 (S.B.)! 

■ ’Accounts whether true or not— Finding 
Power of High Court to interfere. 

The question whether or not the accounts dls- 
olosed by the assessed do or do not disolose his true 
inoome is itself a question of fact, behind whioh 
the High Court cannot go. James Cycle Co., Lid. v. 
Commissioners of Inland Revenue, 12 Tax Oases 
103, Rel. on. {Courtney Terrell, C.J., Bos and Kul- 

wantSahay, JJ.). Mauarajadiueaja op Dar- 
BHANGA t>. Commissioner of income-tax. 

0 Pat. 240=A.1.R. 1980 Pat. 81 (P.B.). 

^ " Potper of Sigh Court to interfere— Noti'mif 
vwi of reasons for findmg—SffeoU 


INCOME-TAX ACT (1922), S. 66— QueBtlons of 

fact. 

The Act gives no directions as to whether the 
officer deciding an appeal must set out fully the 
considerations which have led him to a certain 
decision. It is a matter of propriety rather than 
of law and is a matter in which the High Court 
has no business to interfere. The High Court has 
no jurisdiction to consider the fitadings of fact 
arrived at by au Income-tax Authority and it is 
immaterial whether the grounds stated for those 
findings are sound or not sound or whether no 
reasons at all have been stated. {Carr and Cunlifff, 
JJ.). E. M. Chettyar Firm v . Commissioner 
OF INCOME-TAX. A I.R. 1930 Rang. 224. 

Finding as to completeness or genuineness of 

slateyncnt. 

Whether a statement given by the accused is 
incomplete and fraudulent or not, is a question of 
fact for the detcrmiuatiou of the iDcome-tax 
Authorities and nst a question on whioh High 
Court can interfere. {Rutledge, C. J., Carr and 
Brown, JJ.). COMMISSIONER OP Income-tax v. 
Chan Lo Chwan. 115 l.C. 897=7 Rang. 281* 

A. I. R. 1929 Rang. 102 (F.B.). 

— — —Finding by Commissioner— Binding nature. 

It is the funotion of the Commissioner of Income- 
tax to find the facts and It is for the High Court 
to accept his findings on all matters of mere fact, 
(Rankin, C.J., C. U. Ghosh and Mukerji, JJ.), 
In the matter of COMMERCUL PROPERTIES, LTD, 
113 1. C. 343=35 Cal. 1057 = 32 G. W. N. 413 = 

A.I.R. 1928 Gal. 456 (F.B.). 

Whether expaiditure is capital or current if one 

of fact or law. 

The question whether expenditure in a business 
is current, as opposed to capital, must essentially 
be one of degree and therefore one of fact. Smiths. 
Incorporated Council of Law Reporting for England 
flndTVales, (1914) 3K.B.D.674; Usher's WUtshire 
Brewery v. Bruce, (1915) A. 0. 483 and Cums v. 
Inland Revenue Commissioners, (1921) 2 K. B. 832, 
Rel. on. {Carr and Cunliffe, JJ.), S. BAuaNATBA 

BEDDIAR V. OOMMR. OF INCOME-TAX. 

110 I. 0. 601*6 Rang. 175m 
A.I.R. 1928 Bang. 153. 

Interference when justifiable. 

Unless a finding of fact has been come to by soma 
improper process or by failure to give effect to some 
rule of law it is binding upon the High Court, 
(Dawson-ifil/er, C.J. and Foster, /.). (Maharaja 
Garu) Mahadbo ashram Prasad Sahi Baha* 
DUBo. Commissioner op Income*tax Bihab 
AND Orissa. 100 I. c. 697=6 Pat 29* 

8 P,L. T. 859=A.I.R. 1927 Pat. 133. 
— —Whether assesseeisa joint family member or 

separated trismbsr. 

The question whether an assessee is a member of 
a joint family sharing in the funds, or whether he 
is separate, is a pure question of fact. {Piggottand 
Walsh, JJ.). JlAKHAN Lal Ram Sarup, In re 
66 1. Q. 27=23 A.L.J. 40=6 L.R.A. GIy. 171= 

A.I.R. 1925 All. 298. 

Whether expenditure ijwurred 4n rsnsurino 

paWs of motor car is a capifal expenditur^^WhetMr 
loss caused by total damat/s fo car is otie of law. 

Reforonoo was directed on the question whether 
an assossoe being a motor aervioe company was an* 
titled to deduotion for tho loss occasioned by ono 
of its oats boooming so damaged that it had to be 
sold only as scrap Iron, such question being held to 
be of consldeiablo importance. But it was hold 
that tlw question whether certain expendituM 
Incurred In renewing certain parts ol qjj 
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INCOME TAX ACT (1922), S. eB-Qaestlons of 

fact. 

was expenditure incurred ia merely renewing 
wasting assets or was capital expenditure for which 
no deduction of tax could be claimed was a ques- 
tion which would turn upon evidence and by 
which, by directing the Commissioner of Income- 
tax to make reference to the High Court on the 
point, no useful purpose would be served. 
{Kumaraswami Sastri, J.). Ratna Singh. In re. 

85 I.C. 478=20 M. L. W. 859= 
A. I. R. 1925 Mad. 157. 

WJiether advance by a partner to the firm is a 

bona hde loan. 

The question whether there has been an advance 
of capital by particular partners, or a bona fide 
borrowing of money by the firm, in which the 
lender happens to be a partner must be treated as 
one of fact in each case. [Banerjee, Ag. C.J. and 
Piggottj J.). In the matter o/LALLA MAL Mabdeo 

Das cotton Spinning Mill Co. of Hathras. 

75 I.C. 339 = 46 All. 1 = 21 A.L.J. 703= 
4 L.R.A. Glv. 451= A.I.R. 1924 A11.137. 

— S. 66--Que8tions of law. 

The question whether the Assistant Com- 
missioner of Incometax could or could not set 
asMe in appeal the order of Income-tax Officer 
refusing to register an instrument of partnership, 
is a question of law. 

The queition whether a deed of partnership and 
the application for its registration fulfilled the 
requirements of B. 2 of the rules made under the 
Income-tax Act, and also the question whether 
for the purposes of R. 2 and 8. 2 (14) of the Act it 
is obligatory that the instrument of partnership 
should be signed by all the partners, and if so 
under what provision of law, are similarly ques- 
tions of law arising out of the order of the 
Assistant Commissioner when his assessment was 
on the assumption that tbeassessee firm was an 
unregistered firm. (Wild, J. C. and Rupchand, 
A.J.C.). BDLCHAND KESHAVD.\S V. Commr. of 
INCOME-TAX, Bombay. A.I.R. 1930 Sind 301. 

, Whether accounts were maintained on mer- 
cantile fiosis or otherwise. 

The finding that certain accounts were maintain- 
ed on the mercantile system is one of fact and a 
question of law can only arise out of such a find- 
ing if a legitimate and reasonable inference la 
deduolble that such finding is not based on any 
evidence. (Broadway and Tapp, JJ.). FebOZB 
BHAH V. COMUE. OP INCOME-TAX, PUNJAB. 

A.I.R. 1930 Lah. 197. 

...,m.m.~Two inferences possible from facts — One 
inference drawn by the Commissioner. 

If one of two possible inferences is drawn by the 
Commissioner no question of law arises in the case. 
(Subhedar, A. J. C.). Naeain v. Comme. of 
INCOME-TAX, NAOPUB. 121 I.C. 648 (Nag.). 

— ■ Exercise of judicial discretion. 

The question of the sufficienoy of cause is differ- 
ent from the question of the sufficienoy of evidence, 
since the determination of the sufficiency of cause 
Involves the question whether the judicial discre- 
tion has been exercised in a sound and reasonable 
manner or has been exercised capriciously, arbitra- 
rily or in a judicially unsound manner and, there- 
fore does involve a question of law. (Heald, Offg. 
C. J. and Maung Ba, J.). P.K. N. P.R. Ohettyar 
Firm v. Commr. op Income-tax. 8 Rang. 203= 

A.I.R. 1939 Rang. 33. 

■ ' Finding of fact, wlm involves question of law 

•^Principl^, 


INCOME-TAX ACT (1922), S. 66— Questiooi of 

law. 

Under S. 66, Income-tax Act, only questions of 
law can be referred to the Court. The High Court 
has no jurisdiction to consider any question of fact 
aud the finding of the Assistant Commissioner or 
the Commissioner on questions of facta is final. 
However, the question whether there was any evi- 
dence on which an Assistant Commissioner or the 
Commissioner could come to a finding of fact is a 
question of law. If there was any evidence upon 
which it was reasonably possible for the Commis- 
sioner to come to the conclusion at which he arrived, 
the High Court will not consider whether on that 
evidence that finding was correct because the High 
Court is not a Court of appeal in respect of the 
findings of fact arrived at by the Commissioner, 
Even where the finding of fact is an inference from 
other facts the question whether such an inference 
has been properly drawn is not a question of law. 
An inference of fact drawn from other facts admit- 
ted or proved is itself a finding of fact. AiTierican 
Thread Co. v. Joyce, 6 Tax Cases 1 ; Queen v. Special 
Commissioner of Income-tax, Z Tax Cases 289, ilel. 
on. (Heald, Offg. C. J„ Chart and Brown, JJ.), 
COMMR. OF INCOME-TAX v. E. M. CHETTYAE 
Firm. 122 I.C. 898 = 7 Rang. 635= 

A. I. R. 1939 Rang. 4 (S.B.). 
Whether interest paid by firm to a lender part- 
ner can be deducted in calculating tax. 

The question where a partner as partner lends 
money beyond the initial capital to the partnership 
at no agreed rate of interest and the money is used 
for capital expenditure, the interest paid by the 
partnership to him in the year of assessment be 
deducted in computing the profits or gams of the 
partnership within the meaning of S, 10 (2) (iii), is 
a question of law : A. I. R. 1928 Mad. 928, Bel. on, 
(Zafar AH and Addison, JJ.). BHOLA SHAH Nab- 
SINGH Das V. COMMB. OF INCOME-TAX, LAHORE. 

116 1.0. 434=11 L.L.J. 94=30 Pat.L.R. 232= 

A.I.R. 1929 Lah. 404. 

Whether Income-tax Officer can rectify mistake 

so as to enhance assessment. 

The Income-tax Officer is not competent to 
rectify a supposed mistake which has the effect of 
enhancing assessment, without issuing notice to 
the assesseo under S. 85, and where the Assistant 
Commissioner refuses to cancel such enhanced 
acsessment, there arises a question of law, vis., as 
the rectification was ultra vires, was the Assistant 
Commissioner's order refusing to cancel the assess* 
ment based on the rectification, in accordance with 
law *’ which must be stated to the High Court. 
(Zafar AH and Addison, JJ.). DELHI CLOTH 
AND Gl. Mills Co. v, Commr. of income-tax. 

117 I. C. 393= A.I.R. 1929 Lah. 326. 

Whether a sum already assessed in previous 

year is included. 

In a particular year an assessment was made 
on actual receipts. It was objected by the assessee 
that a certain sum already assessed in previous 
years was included in the receipts. Assistant 
Commissioner in appeal found that as the estimate 
of Income in those years was not assessment strict- 
ly on accrued basis but merely on best available 
data, there was no ooncluaive proof that such sum 
had already been included in the assessment of the 
previous years, 

Held, that a question of law arose from the order 
whether or not the assessee was entitled to 
that the actual receipts had in fact been included 
in the dstlmates of the previous years and the 
OommiBBioner muBt state and refer the ease on 
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INCOME-TAX ACT (1922), S. 66-QaeatIODS of 
law. 

the question. (E 0 ali and Otter, JJ.). C. T. V, S. 
Chettyar Firm o. Commb. of Income-tax. 

122 1. C. 902=7 Rang. 64i=A.I.R. 1929 Rang. 245. 

-^Whether a blank return is a return or not 

within S. 23 (4). 

The asaeasee was served with a notice under 
8. 22 (2) of the Act, calling upon him to furnish a 
return of income. He signed a prescribed form 
and, refraining from making any entries in the 
various columns, wrote the word “blank” against 
the item “total.” This was accompanied by a 
covering letter, in which it was explained that the 
assessee carried on no business in the place and 
received no income at that place, and that the 
writing of the word “blank” on the prescribed form 
meant that the assessee had no income of any kind 
whatsoever, 

Held, that the question whether such a return 
accompanied by such a covering letter was “no 
return' ’ for the purposes of assessment under S. 23 
(4) is one of law which should be referred to the 
High Court. (Broadway, Ag, C.J, and Bhide, J.). 

kattanchand Ddnichand V . Income-tax 
COMMISSIONBB. HI I.c. 149=9 Lah. 188 = 

A.I.R. 1928 Lah. 944. 

' Finding of fact on insufficient evidence. 

A decision on questions of fact must always be 
considered by an appellate Court from the point of 
view whether, although the decision is indubita- 
bly one of fact, there was sufficient evidence to 
come to a proper conclusion. If a decision of fact 
is founded upon insufficient evidence, a question 
'Ot law 18 produced which may be considered by a 

<^ndCunliffe,JJ.). S. Rama- 
NATHA REDDIAR l>, COMMB, OF INCOME-TAX. 

110 I. C. 601 = 6 Rang. 175=A.I.R, 1928 Rang. 152. 

IFAefher Income’tax Officer can levy a flat rate 
of IQ per cent, when accounts for year of assessment 
cannot be separated^ 

Where the Income-tax Officer assessed the in- 
come of the assessee at a flat rate of 10 pet cent, as 
the acoounts for the year in question could not be 
separated from accounts of the other years and the 
assBwee applied for a reference under 8. 66 (2). but 
a reference was refused on the ground that no 
question of law arose, 

Held, the following point of law would arise for 
deoision, ow., that, whether in fie case of a con- 

® number of years when accounts 
lor the year under assessment cannot- be separated 

inc I® justified in assess- 

ing profits at a flat rate without informing the 

assessee of the information or evidence on which 
the mto is based and without giving him any 
opportimity to produce evidence in rebuttal. (Broad- 
way and Bhtde, JJ.). R, B, L. Pannalal v 
•Commb, of Income tax. io4 i n 407 — 

9 L. L. J. 4B3=A. I. R. 1927 691 

Effect of dhruption of joint Hindu family. 

The quest on as to the disruption of a i?int 

Hindu famly is one of fact but the legal efieotof 

tte disroption IB a question of law. (Broadtcaw 

NATHUMAL V. INOOMB- 

TAX Commb,. Punjab. ias i c rqos 

30 P.L.R. 134=A.I.B. 1927 Lah fw. 
’-—Whether assessment under S. 23 (4) m leaal 
The question whether the Inoomo-tax Offi’cet 
a assess the assesses under 

therefore no appeal 
^8 to the Assistant OosunlBSioner under S. 80 

Beterenoe to High Court under g, 66 waa ordered* 


INCOME-TAX ACT (1922), S. 66-Qae8kioDS of 
law. 

(Zafar Ali and Jai Lai, JJ. ). KHU8HI RAM u. 
COMMR. OF INCOME-TAX. 100 I.C. 774 = 

A.I.R. 1927 Lah. 288. 
- ‘Inf erence from proved facts — Presumption OS 

to good faith of assessee. 

The proper legal efieot of proved facts is a 
question of law. 46 Cal. 189, Foil. 

The normal presumption is in favour of good 
faith and not of bad faith on the part of the as- 
sessee. He is therefore entitled to ask the Crown 
to start with a presumption that an entry 
in the account books is made in the ordinary 
course and with no intention to conceal the 
income, and that it is for the Crown to prove the 
oouttary, (Kinkheie, A. J. C.). Jambudas v. 
Income-tax Commb., C. P. 104 I.C. 336= 

A.I.R. 1927 Nag. 336. 

What is receipt for income-tax purposes. 

For the purposes of calculating the profits of 
a business, mere entries in books of account are 
not by themselves conclusive, and the question 
as to what constitutes receipts for the purpoces 
of the Income-tax Act is a question of law and 
not a question of fact. 

The assessee made advances of grain and cash 

on sewai to his debtors and took instalment bonds 

from them for the cash or grain advanoed plus 

sewai, i.e., one-fourth, on it. For example, if he 

advanced Ra. 100 to his debtor, he would add 

Rs. 25 on account of sewai to Rs. 100 and would 

take a bond for Rs. 125 from the debtor payable 

by wrtain instalments and would debit Rs. 126 

to his debtor’s khata aud credit Rs. 26 to* the 
kasar khata. . m v 

.Hdd, that whether these entries on the credit 
side in the kasai khata constitute income or not is 

panddbang Ramchandra 

FANDB Ve COMUISSIOKES OF INCOME-TAX 

91 I.C. 980=21 N.L.R. 175= 

TO., ,, A- 1- R. 1926 Nag. 180. 

wifhottf noiice under 

«. ijj ts tegcu. 

Officer refused to accept the re- 
turn filed by the assessee as correct but he assess- 

for any notice as provided 

tor by S. 28, ol. (2) and gave no opportunity to him 

support of his case. The 
aBsessee th^ made an application after the required 

Oommissioner under ol. (3) of 8. 66 
of the Act, praying that he might refer to the High 

out if flubmittod arose 

r«#n A proceedings but the Commissionot 
refused the application, 

***“ qaostion raised was a g uoation 

TBseaLeMand foundation’ ol the 

the Th«eL“ th CrSaUslon^'r ■ a°t“^i 
tefuaing to refer the olao S " ol (g) of 8 M 
the Aot was not eorraot, and ttSugh tS poPi “ai 
Dot boen tftkoD Id tho Ooutt bolow ^r\A 
had not been found referwd ti u fh 

the OommissioMr. Se nueiSin 

OOUMISSIONEIE OF lNOOMB-l2x ^ 

rtvHW oritr ttmitr 8, 39, ^ can 
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INCOME-TAX ACT (1922), S. 63 — MUcellaneoas. 

The assesses owned two houses, one at Allahabad 
and the other at Solon, which were both joint 
family properties. lie was taxed on the income 
from the houses along with his personal iucom-. 
The asse.s5ee’s application, for review of the order 
or for roforouce to the High Court, was refused by 
the Commissioner of Income-tax on the ground 
that he had no power to review his own order and 
that no question of law necessitating a reference to 
the High Court arose in the case. The assessce 
moved the High Court to call upon the Commis- 
sioner to state a case on the following points ; — 

1. Whether roasonabba opportunity of being 
heard was given to the assesses. 

2. ^Yhether in view of S. 14, income derived as a 
member of ajiint Hindu family can bo assessed 
jointly with the assessoo’s personal income. 

3. Whether the Commissioner can review his 
Older under the S. 33 on sufficient grounds, 

Held, that the High Court would be justified iu 
calling upon the Commissioner of Income-tax to 
state a case on all the points. {Jwala Pratad and 
KtdwantSahay, JJ.). SACHCHIDANAND SiNHA u. 
COMillSSIONER OP iNCOilE-TAX, BIBABA^D 
ORISSA. 84 I.C. 792=2 Pat. L.R. Cr. 122= 

A.I.R. 1925 Pat. 163. 


->S. 66— Misoellaneoas. 

^—^-Commissioner acting on his own motion under 
S. 33 imposing penalty and lax contrary to law— To 
whom does ref cre?ice lie [Qa^exo). 

If a Commissioner of his own motion under S. 33 
imposes tax and penalty, is there any authority to 
which reference can be made if the tax and penalty 
ate arbitrary and contrary to the provisions of 
Acts? {Quaere). {Courtney-Terrell, C. J., Kulwant 
Sahay, Pael AH, James and Dhavle, JJ.). SORAJ- 
MUIi BRIJLAL V. COMMR. OP INCOilB-TAX, 

Bihar. A.I.R. 1930 Pat. 533 (F.B ). 

-Assessee dying pending reference— Abatement. 

Proceedings before the High Court on reference 
under 8. 66 (2) is not a suit and, therefore, if the 
assessee dies ponding reference no question of 
abatement arises. The High Court has to deal with 
a reference which it had to decide, whether or not 
the assessee or his heirs appear. 

As the heirs are directly interested in the result 
the High Court in its disoretioa allowed the case to 
be argued on behalf on the heirs. {Courtney- 
Terrell, C.J., Das and Kulwant Sahay, JJ.). Maha- 

BAJADHIRAJA op DARBHANQA V. COilMB. OF IN- 

COilE'TAX. 9 Pat. 240= A.I.R. 1930 Pat. 81 (S.B.). 
Order of High Court refusing to require Com- 

mssioner to state casc-Appef to 

Letters Patent, Rangoon, cl. ^^-^O. P. Code, S. 109. 

Proceedings connected with the assessment of 
income-tax normally and mainly are concerned 
with issues of fact and where neither the Oom- 
missioner not the High Court is o^f opinion that 
Siy question of law has arisen m 
assessment, it may be that the legislature did not 
think it convenient or desirable that the Judicial 

tsruigh S. -quir. 

Cases 30; A.I.R. xkum. « ^ 

1023 P.Oi' 138, Ref. {P^Q^t BaU,J>}. 


INCOME-TAX ACT (1922), 8. 66 A-AppeaI to 
Privy Council. 


CriETrYAB E. M. Firm v. Commissioner op 
INCO.ME TAX. A.I.R. 1930 Rang. 274. 

Oudh Chief Court — Applicability. 

The Oudh Chief Court is a High Court within 
the meaning of S. G6. {Wazir Hasan and Ash- 
worth, JJ.). D. M. Stewart tj. Lucknow Ice 
Association. 92 l.c. 257=13 O.L.J. 381 = 

A. I. R. 1926 Oudh 191. 


— S. 66-A— Appeal to Privy Council. 

Whether assessee succeeded to old business — If 

important. 

A decision that an assessee succeeded to the old 
business does not involve a question of importance 
within the meaning of S. 109 (c), C. P. Code, 
which alone can justify a certificate allowing leave 
to appeal. A.I.R. 1927 Lah. 181, Ref, {Zafar Ali 
and Addison, JJ.). NATHU MAL u. INCOME-TAX 
CoiiMR., Punjab. 123 I. c. 330= 

A.I.R. 1930 Lah. 109. 


Cases which fall wilhinrequirements of 8, 110, 

C. P. Code. — C. P. Code, S. 110. 

The words “to be a fit one for appeal to His 
Majesty in Councir* coupled with the words “so 
far as may be” in para. 3, 8. 66*A, exclude from any 
right of appeal cases which fall within the require- 
ments of S. 110 of the Code and are operative to 
confine that right to oases which are certified to be 
otherwise fit for appeal to His Majesty in Council. 
A.I.R. 1927 P.G. 242, Foil. (Macnair, Offg. J.C. and 
Jackson, A.J.C.). M. E. R. MALAK v. COMMB. OP 
INCOME-TAX, NAOrUR. 120 I.C. 409= 

A.I.R. 1929 Nag. 336. 

Determination by Board of two Abidi years to 

be preuious year for assessmeyit— Objection to such 
order — It was not shown that there were other asses- 
sees miking accounts according to Abidi year — Sum 
in- dispute about Rs. 20,000— Case if can be certified 
as fit for appeal. 

The Central Board of Revenue determined the 
period of the two Abidi years which ended during 
one calendar year to be the ptovions year lor the 
purpose of assessment. It was contended by the 
assessee that it was not within the oompetonoe of 
the Board to pass such an order. The sum in 
dispute was about Rs. 20,000. It was not shown 
that there were other assessees who took as their 
previous year a year which is consistently less 
than calendar year. 


Held, that the point in dispute was not of great 
blio or private importance and the case could 
t be certified to be otherwise fit for appeal to 
ivy Council. 23 All. 227 (P.O.) and A.I R. 1927 
C 242, Ref. {Macnair, Offg. J.C. and Jackson, 
J C ) M.E.R. MaLAK V. COMMISSIONER OF 
obllEIAX, HAOPUB. 1.0.409 = 


—^Certificale of fitness. 

'he words “which the High Court certifies to 
k fit one for appeal to His Majesty in Council,” 
jub-S. 2, coupled with the carefully limited 
jrential words to theO. P. Code in sub-S. (3), 
ice to exclude from any right of appeal, cases 
ioh fall within the requirements of S. 110 of the 
ie and the words are operative to confine that 
at to cases which are certified to bo otherwise fit 
appeal to His Majesty in Council. The words of 
dirication, “so far as may bo” m sub-S. (3) are 
to confine the statutory right of appeal to the 

es doaoribed in sub 8. (2). 

Irmed, (Lord Blamsburgh.) DEiai OLOTfl AND 
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iNCOtfE-TiX ACT ll922). B. 66 A— Appeal to 
f vivy Oonnoil. 

General Mills Co., Ltd,, v. income-tax 
Commissioner, Delhi. 106 I.C. 156= 

54 I.A. 421=25 A. L. 3. 964= 
47G.L.J. 1*32 C.W.N, 237*8 P. L T. 791* 
4 O.W.N. 1053= 30 Bora. L.R, 60= 
27M.L.W. 179=1923 H.W N. 95= 
29 P.Ii.R. 87=1.I.R. 1927 P.O. 242= 

88 M.L.3. 819 (P.O.). 
• mm^Certificate of fitneia— Public or private impor- 
tance. 

The newly added S. GG'A (2) to the lDoome*taz 
Act is in teTme the same as S. 109 (c) of the 
C.P. Code. Inasmuch as a refeienoe under S. 66 
of the Inoome-tax Act postulates the existence of a 
question of law, it is perfectly clear that the inten- 
tion of the Legislature in adding 8- 66-A to the 
laoome-tez Aot was to enable an appeal to His 
Majesty ip Council in cases in which the High 
Court could certify that the question of law involv- 
ed was one of great private or public importance. 
28A11. 227; A.I.R. 1924 Mad. 231; A.I.R. 1923 
Mad. 232; A.LR. 1921 Patna 33, Bef. {Broadway 
and Zafar AH, JJ.). DELHI AND General Mills 
C o., Ltd. V, Commissioner of income-tax, 
IJELHI. 100 I.O. 97 = 8 Lah. 269= 

28 P.L.R. 443* A.I.R. 1927 Lah. 161. 
*— B. 66-A — OommiBiionar a party. 

Case in Civil Court, 

The Act in providing that the Commissioner in 
proper oases should make references to the Civil 
Court, merely provides a convenient procedure for 
obtaining the decision of the Court with regard to 
the matter in dispute and so when the matter 
comes before the Civil Court the Commissioner is 
a party. A.I.R. 1928 P.C. I, Bel. on. (Jlfocnair, Offy. 
J ,G. and Jackson, A.J.G,). OOMMB. OP INCOME- 
TAX, Nagpdb V. 8. M. CHITNAVIS. 119 I.C. 689= 

A.I.R. 1929 Nag. 265. 

—8. 67- A— Review. 

'■■There is no review of judgment in an in- 
come-tax case under B. 66-A. [Mukerji and 
Niamatullah, JJ.). EMPEROR v. KAJORI Mal 
KALYAN Das. A. I. R. 1930 All. 211. 

--S. 68 A — AsBesBraenton wrong person. 

' “Bemedy of asseasee — 5uif to set aside assess- 
ment — Maintainability. 

The Income-tax Act provides persons assessed 
a remedy* They cftQ Apply to the locozne^tas 
Officer to revise hie assessment. They can appeal 
from hia order to the Assistant Commissioner and 
from the Assistant Commissioner’s order to the 
Commissioner, and they can call upon the Com- 
missioner to refer the matter to the High Court • 
or, li he ref uses to do so, thoy oan apply to the 
High Court to direct him to make a reference. 
This should provide all the safeguards necessary. 
The Aot dealt with the matter completely and 
whenever a statute deals with certain rights It is 
easy to conclude that it deals with the total ambit 
of those rights and leaves nothing standing outside 
the provisions of the statute. 

A notice of assessment was served on appellant 
under the title of proprietor of a certain Pharmacy. 
MlliDg for a return of his income under the Act 
but he eent the form back and never made any 
return, and the assessment made by the Income- 
tax Officer wae made in default of any return from 
him. In a suit brought by the appellant in a Civil 
Court for the return of the money on the ground of 
hiyiot being the proprietor of the Pharmacy, 

Held, that the oaee did not come within the 
purview of S, 67’ond unlesB the asHessment was set 


income-tax act (1922), S. 68-Refand under 
old law. 

aside or modified, no claim for a refund of the 
money could be entertained. 42 Cal. 151; A.I.R. 
1922 Pat. 361 and A.I.R. 1927 P.C. 113, Foil, 
{Baguley, J.). R. N. Singha v. Secy, op State. 

109 I.C. 180=5 Rang. 828= 
A.I.R. 1928 Rang. 70. 

— 8. 67 — Section If ultra vires. 

Section 67 is not ultra vires, as a suit for re- 
covery of income-tax wrongly assessed would have 
not lain against the East India Company. 40 Cal, 
391 (P. C.) and 4 M. I.A. 868, Bef. {Baguley, J.). 

R. N. Singha v. becy. of State. 109 I.C. 180= 

5 Rang. 825= A.I.R. 1928 Rang. 70. 

— S. 68— Applicability. 

Income-tax and super -iax^Computation of 

— Refund. 

Under the 2nd proviso to S. 68 of the Income- 
tax Aot, 1922, as amended by S. 3 of the Income- 
tax Amendment Aot, 1923, assessment to super-tax 
for 1921-1922 on the income of 1921-1922 can be 
made in 1922-1923 under the heading of adjustment 
in oases in which during provisional assessment 
proceedingB, it was found that the income wag 
below the taxable amount for purposes of super tax, 
but the real income is ultimately found in pro- 
oeedings under S. 68 of the Income-tax Aot of 1922 
as amended by 8. 8 of the Act of 1923 to be large 
enough to be assessed to super-tax. 

The meaning of 8. 19 of the Indian Income-tax 
Act, 1918, is that, if the total income actually 
received has been ascertained by the Collector the 
Collector is to compute the income-tax and super- 
tax, which would have been payable it income-tax 
and super-tax had been levied in the previous year 
with reference to the true amount of the income 
so ascertained and then the difference between the 
sum so computed and the aggregate of the sums 
already paid by the assessee for the previous year 
ought to be paid by, or refunded to the assess^ as 
the case may be. 

The section does not mean that if no super-tax 
or income-tax had been demanded or paid for the 
previous year on the provisional assessment, 
nothing shall bo paid for the year of assessment. 
Seotion 84 of the Income-tax Aot. 1922, re-enaots 

S. 25 of the Aot of 1918 and it applies not only to 
the present and future but also to the naat 
{Schwabe, G. J. and Waller, J,), Oommr op 
Income-tax, Madras v. Chidambaram ghet. 

TIAR. 79 I.C. 798 = 19 m.L.W. 129= 

1924 H.W.N. 35 = A.I.R. 1924 Mad. 485 . 

— S. 68— Refund under old law. 

reduced in appeal after pasHng of 

new Act — Right to refund. *' ^ 

The applicant was assessed to Rs. 1,125 under 
the Inoome-tax Aotof 1918onthe mh Febmarv 

1922. He appealed and on remand of the caw 
final assessment in July, 1922, was fixed at 
Rs 823-3 0. The applicant claimed a refund of the 
difference between these two amounts but this wan 

refused on the pound that he was not entitled to 
It under Act XI of 1922 which came into force «n 

the 1st of April, 1922, prior to the making of the 
naal aasesament, ® 

Held, that he had an existing right of refund 
which was expressly saved by the new Aot 
(1). {Baker, J. C. and Hallifax, A. J. 0 )’ Vl 
COMMR. OP INOOME-TAX, 0. P. « DHAEAxrfmlSS 
DADOHAND OP BAMQo“ 

4J.R. 1924 Hag, 24. 
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INCOME TAX (AMENDMENT) ACT (1936), S. 8- 
Retrospective effect. 

INCOME-TAX (AMENDMENT) ACT (XXIY 

of 1926). 

— S. 8— Retrospective effect. 

Act is not retrospective. (IfOrd Blaneshurgh.) 

DELHI Cloth and Genebal Mills Co., Ltd. t>. 

INCOME-TAX COMMI6SIONEB. 106 I.O. 186= 

Si I. A. 421 = 25 A.L.J. 964=47 O.L.J. 1= 

32 C.W.N. 237= 8 P.L.T. 791 = 4 O.W.N. 1033= 

30 Bom. L.R. 60=27 H.L.W. 179 = 
1928 M.W.H. 95=29 P.L.R. 37= 
A.I.R. 1927 P. C. 242=53 M.L.J. 819 (P.O.). 
INCONSISTENT CLAIMS. 

See (1) C. P. Code, 0. 6. 

(2) Practice. 

INCONSISTENT PLEAS. 

See C.P. CODE, 0. 6, R. 2. 

INCORPORATED SOCIETY. 

See (1) COMPANY. 

(2) CORPORATION. 

INCORPOREAL RIGHTS. 

See (1) easements. 

(2) easements act. 

INDEMNITY. 

See CONTRACT ACT. Ss. 124-133. 
INDEPENDENT ADYICE. 

See Contract Act, 8. 16. 

INDIAN SOLDIERS LITIGATION ACT (IX of 
1918). 

See SOLDIERS (INDIAN) LITIGATION ACT. 

INDORSEE. 

See NEG. INST. ACT. 

INDORSEE FOR COLLECTION. 

See Neq. INST. Act. 

INDORSEMENT. 

See Neg. INST. ACT. 

INDORSEMENT IN BLANK. 

See Neg. INST. ACT, S. 16. 

INFANT. 

See (1) CONTRACT. 

(2) CONTR.»CT ACT. 

(3) Minority. 

INFLUENCE-UNDUE. 

See CONTRACT ACT, S. 16. 

INFORMATION. 

See (1) Penal Code. 

(2) Cb. P. CODE. ^ ^ 

—^—Commission of offence* SeeCB.P* CODE, 

8. 45. 

INFRINGEMENT~of Copyright. 

See COPYRIGHT ACT. 

patent. See PENAL CODE. 

Of Trade Mark. 

See (1) PENAL CODE. 

(2) TRADE MARK. 

INHERENT JURISDlCTiON. 

See 0. P. CODE, Ss. 15M53. 

INHERENT POWER. 

See (1) 0. P. CODE, Ss. 151-163. 

(2) Cr. p. Code, 8. 661-A. 

(3) Criminal tbul. 

(4) govt, of INDIA ACT, S. 107. 

INHERITANOE^^^i^t Bdbuesb, Suc- 

cession. 

(2) HINDU LAW, SUCCESSION. 

(3) mahomedan law, succession. 

(4) succession ACT. 

INHERITANCE REGULATION (BENQ. REG. XI 

of 1793). 

— Re-adjustment of revenue. , 

If amounts to new settlement and new <««• 

Where a permaueotly settled estate is subjected 


INJUNCTION— Mandatory InJuBotloD. 

to re-adjustment of revenue under Regulation XI of 
1793 on account of additional areas coming into 
cultivation, that does rot amount to new settle- 
ment enforcing new title. (Dawson-Afiller, G. J, 
and Foster, J.). KE9HO PBASAD SINQH v. KIBTA- 
RATH. 97 I.C. 282= A.I.R. 1926 Pat. 577. 

INJUNCTION. 

See also (1) C. P. CODE, 0. 39. 

(2) BP. REL. act, ss. 52 to 57, 

—Against Government. 

Levy of illegal rate^Permanent injunction^- 

Grant of. 

Since Government can be trusted to see that 
decrees of Court will be given effect to, permanent 
injunction need not be granted against the Gov- 
ernment restraining them from levying enhanced 
rate which is declared by the Court as illegal. 
{Devadoss and Jackson, J"/.). SECY. OF STATE o. 

K. Ramanuja charyulu. 85 1. 0. 419= 

48 Mad. 262=20 M.L.W. 973= 
1925 H.W.N. 264=A.I. H. 1925 Mad. 355* 

47 M.L.J. 780. 

— Batwara proceedings. 

Power of High Court to restrain part^et to a 

pending suit from continuing such proceedings. 

Though the High Court has no jurisdiction over 
the Batwara Court, it will always assert its right 
to act in personam and has complete jurisdiction 
to restrain the parties to a pending suit from pro- 
ceeding with batwara proceedings until the deter- 
mination of the suit. The High Court will not 
assume that the Batwara Court will take any steps 
unfair to the parties restrained from proceeding 
with the batwara proceedings or compel them to 
act in any way incopsistent with their duty of 
obedience to the High Court. 84 Cal. 101, Foil. [Das 
and FosUr, JJ.). AMAB KUMAB u. B. COVENTRY. 

85 I.C. 351=6 Pat.L.T. 524= 
A. I. R. 1925 Pat. 710. 

-Co-sharer. ^ ^ 

Obstruction to user of joint property. 

A co-sharer cannot materially alter the condition 
of the joint property without obtaining the sanc- 
tion of his co-sharers. , . . ..t. a # j 

Plaintiff owned certain land jointly with defend- 
ant for the purpose of access of the sweeper to the 

privies in his house belonging exclusively to him. 
Defendant built a wall across the joint land so as 
to put an end to this user of the plaintiff, 

Held, that the defendant was not entitled to 
obstruct the user of the plaintiff, and the plaintiff 
was entiled to an injunction directing the defend- 
ant to remove the obstruction. (Ross. J.). DBBEN- 

Sukul“^^^° ^^^39°fc^975fpa\^)! 

General injunction specifying particular 

acts -reslrained — If necessary. u u v.. 

It is always undesirable that an order should be 
made forbidding a party enjoined generally from 
doine particular acts. If ^ once the Court enjoins 
the defendant against particular acts^ there is no 
limit to the number of acts which might have to 
be mentioned. The general injunction is sufB^ent. 
(Uacleod, C.J. and Crump, J.). KaSHI NATH HAEI 
1) VISHWANATH BHIKO. 76 LC. 

^ A. I. R. 1928 Bom. 409. 

—Mandatory injunction. 

^ , — J)elay in applying — Equitable cons%derM\<ms$ 
When ft plaintifl has not brought h?s suit or 
ftDolied for an injunction at the earliest opportun- 
itl but has waited till the building on defend- 
ant’s own land has been finished ^ 

the Court to have It removed, a mandatory injuno- 
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INJUKOTION— Obstraotion in building wall. 

tion will not generally be granted though there 
might be oaeee where it would be. Further if a 
stranger begins to build on land supposing it to be 
his own and the real owner peroeiring his mistake, 
abstains from setting him right and leaves him to 
persevere in his error, a Court of Equity will not 
afterwards allow the real owner to assert his title 
to the land. But if a stranger builds on land 
knowing it to be the property of another, equity 
will not prevent the real owner from afterwards 
claiming the land with the benefit of all the ez* 
penditure upon it. 14 W.B. 926 and 21 All. 496 
(P.C.), Foil. (ChatUrjed and Cuming, JJ.), 
HEMANGINl DBBI V. BEJOY BlNGH DUDHABIYA. 

73 l.C. 223=A.I.R. 1324 Cal. 438. 
>-Obstraotion in ballding wall. 

Delay in applying for removal — Injunction — 

Damages. 

Plaintifl waited for three years after the defen* 
dant bona fide prevented him from building a wall, 
and then sued for a permanent injunction that the 
defendant should not prevent him fioin building a 
wall and for darnttges owing to the defendant’s act 
In pieveuting the buildiog of the wail three years 
before the suit. Injunction was granted hut dama* 
ges were refused. 

Held, that the damages were rightly refused on 
the ground of plaintifi’s laches. (Addison, J.). 
EUNDAN Lal V. Gaubi hlAL. 108 1.0. 396= 

A.I.R. 192S Lab. 719. 
— Obstruction to light and air. 

■ Eemedj^Injunction— Damages. 

Where the building proposed to be built by 
defendant will block the plaintifi's windows for 
the free passage of light and air to which plaintifi 
has acquired an easement, deftsndant can be res 
trained by iDjnootion, from oonstruoting building. 

Any aot by the defendant which controls or 
obstructs the light and air to which the plaintlfi 
is entitled is prima facie an injury of a serious’ 
obavaoter. 8 Bom 95, Foil. 

^ Prima facie the plaintiff is entitled to an Injuno* 
tion. An injuDotion isthe rule and damages the 
exception in oases of this nature. It cannot be 
held that if it was possible for the plaintiff to 
neutralise the efieot of the defendant’s buildings, 
by altering or re-arranging his own buildings: 
then compensation in money would afloid adequate 
relief. It having been proved that the plaintiff has 
acquired an easement whereby he is entitled to have 
free access of light and air through this window, 
he is |)ri»no/a<;w entitled to be maintained in his 
enjoyment of the said easement: 21 M.L.J, 318, Foil, 

The grant of an injunction is purely a matter of 
disoretlon, a discretion which is to be exercised in 
a judiojal manner. 8P.R. 1909; 172 F.W.R. 1913- 
14 Cal 839; 1 L.W. 166 and 2 P. R 1893. Ref. 
(Broadway,!.). ThakubDasv. Abddl Hamid. 

67 1.0. 288=72 P.L.R. 1922= 

A. 1. R. 1921 L&h. 872. 

’—Person outside jurisdiction. 

Injunction against person outside jurisdiction 

wnon can be issued. 

Altb ugh a Court will not issue any injunction 
against a person not within its jurisdiotion, vet 
when that person has submitted to its jurlsdio- 
diction, the Court will in the ends of justice res- 
train that party from d)lng anything which it 
oonsiders is improper and will amount to an abuse 
of the process of the Court. 1 P.L.T. 277. Foil 
WtwZo^o^ and Adami. JJ). LALOO Lal 
Sbabha V, Radhbt Lal Goswami. 

> 88 1.0. 888=6 P,L.T* 610= A.I.R. 1928 Pat. 171, 

D. D. VoL. in— 111 & 112 


IN80L7BR07— Annalment of adjadiofttlon. ^ • 
— Possession. ' 

Basis of injunction— I>i9po5session, whai <s. 

An owner of land cannot be said to be out of 
possession so as to disentitle him for an injunotion 
merely because the defendant collects oattie on the 
land or fixes mangers or pegs or erects a platform 
thereon. {Dalip Singh, J.), MD. AMIN KhaN u. 
BALANDA. 109 LG. 637= 

A.I.R. 1929 Lab. 71. 

—Right to. 

Interference with exercise of a rigTit — Injune* 

tion — Compensation — Duty of Court. 

Absolute ownership is not an essential condition 
for obtaining an injunotion. Any person in the 
enjoyment of a right may apply for an injunction 
if that enjoyment is interfered with by a person 
without title. When in a suit for an injunction 
without a prayer for compensation the Court is of 
opinion that the injury can be adequately compen- 
sated io money, it is bound to pass the amount of 
that compensation and should not refer the parties 
to fresh litigation. (Le Rossignol, J.). BDTA 
Khan v. Kamme Khan. 61 1.0. 870 (Lah.). 

— TenantB-ln-eommon. 

W hen justifiable. 

Where the parties are not divided but are only 
tenants-in-commoQ in a house and for the sake of 
oonvenienoe, each is in possession of some partiou- 
lar portion, the principles governing the Court in 
lespeot of grant of injusotion at the instance of one 
tenant-in*common as against other are essentially 
different fnm those governing the Courts in res- 
pect of a grant of injunotion between neighbouring 
owners of land or houses. Where there are no 
materials on record from whioh the Court can 
come to the oonolusion whether a proper oase has 
been made out for the grant of an injunction as 
between tenants-in- common, no injunotion oan be 
granted. Justioe would not be meted out 11 an 
injunction is granted between tenants- in oommon 
when there are no proper grounds justifying the 
same. {Ananthakrishna Ayyar, !.). VisvanaDhak 
V. MANQAmma. 120 1.o. 737= 

IHJURT. 

See 111 Penal Code. (2) Tort. 
lMgUlR7. 

See Cr. Pro. Code. 

INSANE OFFEMDER. 

See Penal Code, S. 84. 

1NSAN1T7. 

See (1) 0. P. Code, 0. 32, R. 16. V 

(21 Cr. P. 0. 88. 464-476. , v 

(81 PENAL CODE, 88. 84, 85. 

1N80L7ENG7. r 

See also (1) INSOLVENCY ACT. 

( 2) Press, towns Ins. Act, 

(8) Pbov, Ins. act. 

—Adjudication let aside. 

Costs. 

Costs ordered to be paid by a petitioning 
creditor to a debtor when an adjudication In 
bankruDtoy la set aside cannot be set off to the 
prejudice of the solioitor'a lien against the debts 
due to the petitioning creditor. (Blackwell J\ 
KBBAHIM AHMED, In w. 32 fiom. L.R. lOTei 

—Annulment of adjudication * 

- — ^omposifton tailh creditors— Costs of OOoiAi 

Reemver. ^ 

Where the adjudication is annulled owing to a 
oomposUlon made by the debtor with theoredlkSa 
the costs of the offlolai reoeivex should he teoovm^ 


I 
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INSOLVENCY— Appeal. 

out of the estate of the insolvent. {Jai Lai, J.). 
ARJAN DAS i>. FaZIL. 110 I.C. 305— 

A.I.R. 1929 Lah. 89. 

— Appeal. 

■ Necessary party — Purchaser of insolvent’s pro- 

perty. 

When in an insolvency the Official Receiver sold 
certain lands of the insolvent and the latter ob- 
jected to the confirmation of the sale and the same 
having been unsuccessful he preferred an appeal, 
Held, that the purchaser of the property was a 
necessary party to the appeal. (Addison,/.). RAM 

KARAN V. The Official Receiver, Feroze- 
PORE. 121 I. C. 373 = 31 Ponj. L.R. 18. 

— Decree against Insolvent. 

- If binding on Official Receiver. 

A decree obtained against the judgment-debtor 
is not binding against the Receiver in insolvency. 
There is always a possibility of its having been 
collusive between the parties, when the judgment- 
debtor has nothing in the world to bless himself 
with and does not care whether he has decrees for 
an unlimited amount against him or not. (Walsh 
and Ryves, JJ.). MiB SHAMAT ALi v. Rahim 
BUX. 84 I. C. 1008= A.I.R. 1923 All. 33. 

— Decree obtained by insolvent. 

■ Debt due prior to adjudication-^Validily of 

decree after adjudication. 

There is this diflerence between the bankrupt’s 
estate which vests in the trustee on bankruptcy and 
after-acquired property which also vests on acquisi- 
tion that the bankrupt can deal with the latter 
until the trustee intervenes. If he sues in respect 
of an after-acquired chose-in-action he can obtain a 
decree and if the decree is satisfied before the 
trustee intervenes the judgment-debtor obtains a 
good discharge. The question then remains between 
the trustee and the bankrupt if the after-acquisition 
is discovered. In other words, persons who deal 
with an undischarged bankrupt in good faith for 
value with regard to an after-acquired property are 
protected. It is otherwise with regard to property 
which actually vests in the trustee at the date of 
the adjudication. (MacUod, C. J.). Andbew 
rozabio V. Mahomed ibbahim sabano. 

83 I C. 34=48 Bom. 583=28 Bom. L. R. 695 = 
“ A. I. R. 1924 Bom. 460. 


—Foreign firm Insolvent. . , 

.Japan firm having branches *n India adjudi- 
cated— Creditor in India paid dividend by Re-adjust- 
ment committee in Japan— Insolvency pro<^dings in 
India— Power of Official Assignee to reguire creditor 
to refund dividend received in Japan. ^ 

The insolvonts Mogi and COm earned on busi- 
ness in Japan and several other branches 
OU 3 parts of the world They banked with the 
Yokohama Specie Bank Ltd., (the appellants) in 
its branches at each place. The respondents ob- 
tained a decree against Mogi and Co. for 1 lac 
84 thousand rupees on the original side of the 
Calcutta High Court and obtained an order for 
attachment before judgment of their assets m 
Bombay. The Yokohama Specie Bank claimed a 
Hen on the goods attached under a deed of hypothe- 
cation did the Uth July, 1920. and the claim was 
allowed. Before the adjudication, the general 
creditors of I\Iogi and Co. in J apan appointed a Re- 
adiustment Committee consisting of several credi- 
tors including the Bank. The Committee carried 
out in Japan a liquidation of Mogi and Co. s debts 

and paid certain dividend. 

Tho Bank also received some dividends. The res 
pondents did not join In the proceedings nor receive 


INSOLYENCY— Foreign firm Insolvent. 

any dividend. Subsequently the Bank lodged a 
proof or debt, claiming that after all seonrities bad 
been realised, it still had over one crore and 52 
lacs of rupees due to it. Respoudeuts applied to 
the Court for an order expu^^ging the proof of the 
Bank's claim or for an order on the Bank to pay to 
the Official Assignee the amount of dividend re- 
ceived by it in Japan to the Official Assignee. 

Held, there was nothing to show that the Offi- 
cial Assignee could successfully sue the Bank for 
tho money received by it in Japan or that the Bank 
received any money which could be regarded as a 
part of the common fund available to creditors 
generally and in consequence of which the pay- 
ment of dividends to it could be postponed until the 
other creditors received dividends proportionate 
to what it had received, and therefore the question 
whether the Bank was bound to bring in the divi- 
dends obtained by it in Japan before dividends 
were paid to it in the insolvency proceedings in 
Calcutta, or whether payment to it should be 
postponed until other creditors have received pro- 
portionately, cannot be determined. 

Where, by the law of the foreign country, a 
person other than the Official Assignee is entitled 
to payment out of movable property there, he 
cannot be ordered to refund it to the Official As- 
signee. So far as movable property is concerned 
the general principle is that it is subject to that 
law which governs the person of the owner : Re 
Artola, (1890) 24 Q. B. D. 640, Ref. 

As regards immovables in a foreign country such 
as Japan, the view of international law taken by 
English and British Indian Courts is that Indian 
statutes do not operate unless indeed it is shown 
that the foreign law will give them effect. If the 
movable property of an insolvent domiciled in 
India is dealt with by the Courts in a foreign 
country in which it is situated in a manner cont- 
rary to the rights which Indian Law would have 
given to the Official Assignee, the person to whom 
it is adjudged does not hold it wrongfully as 
against the Official Assignee, nor can he be^ made 
to deliver up what the foreign Court has given to 
him except in a case where he too is domiciled in 
India and the rights of both parties can be limited 
to those given to them by Indian Law. In a proper 
case coming within this exception Indian Law will 
act in personam either to restrain proceed- 
ings being had or continued abroad or otherwise to 
give effect to Indian Law: Re Artola, (1890) 24 Q.B.D 
640 and Philips v. Hunter, (1795) 2 H.81. 402, Ref.. 

Except in oases above mentioned by way of ex- 
ception, where the movable property of an insol- 
vent domiciled in India is situate in a foreign 
country by whose law a person other than the 
Official Assignee is entitled to obtain possession 
of it or to receive payment out of it, such a P?'* 
son cannot be made to refund it to the Official 
Assignee even if he brings what he has 
into India: Siff v. TYorswiefc, (1791) 1 H. Bl. 665, 

Ref. 

In such a case the burden of proving what the 
foreign law is would be upon the person seeking ^ 
shelter under it : Lloyd v. Guxbert, (1865) L.K. 
IQ. B. 115, Ref. ^ . 

Had the insolvent’s affairs been liquidated m 
Japan by any process of law analogous to bans- 

ru?toy tho r^oipt of dividends 

have been in no way wrongful on the part of too 

Bank and postponement of dividends would ha^ 

bdOD the proper course. {Chatterjeef Ag. C* J 4 
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^HSOLTBHOT— FrAadulentpreferenoe. 

RanUn, J.). Yokohama specie bank ltd. t>. 
fi. OUBLENDBR & OO- 96 I.C, 459= 

43 C.L J. 436= A.I.R. 192S Cal. 898. 
— Frandalent preference. 

Proof of — Dominant intention of insolvent. 

What has to be decided in all cases where fraa* 
dnlent preference is alleged is what was the domin* 
ant intention in the mind of the insoWent at the 
■ilme the act was done. It may result in a pre- 
ferenoe in favour of one creditor ; but if the act 
-was done by the insolvent not as free agent but 
under pressure, or to avoid certain legal conse- 
quenoes with a view to benefitting himself as the 
primary consideration, then there can be no fraudu- 
lent preference. The mere fact that the alleged 
act was done very shortly before the insolvent 
filed his petition to be adjudicated, no doubt 
Taises the presumption that the act was intended 
as a fraudulent preference. But it is necessary to 
-consider all the facts in the case and the surroun- 
-ding oiroumstanoes and arrive at a decision as to 
what was the principal object of the insolvent in so 
acting. (RoWttson. C.J. andMayOufig, J.). M. A, 
RAEBOBN & Co. V. ZOLLIKFEE & OO. 

83 I.O. 440=2 Rang. 193=A.I.R. 1924 Rang. 308. 
'-'Gift for residence before. 

If donee has saleable interest. 

Where in case of a gift, the donor did not pass 
any deed to evidence the gift but the donee passed 
a document in favour of donor stating that a cer* 
'tain house was given to him in gift with no power 
"to alienate but only a right to reside in it, 

Beld, that the donee had no saleable interest in 
the house on insolvency. {Macleod, C. J. and 
Coyajee, J.). GirijapboSAD v. Porshottam. 

94 I, C. 609 = 28 Bom. L.R. 421 = 

^ ^ ^ A.I.R. 1926 Bom. 261. 

— Going behind aoconnts. 

• Power of Insolvency Court— Bight of creditor 

'to xnterest. 

In an insolvency proceeding the Court has a 
•right and duty to go behind any accounts stated, or 
*oovanant or judgment and in the interest of the 
other creditors get to the real character of the 
-transaction. Where a debt has been proved the 
-debt Includes interest or any pecuniary considera- 
tion in lieu of interest. The time at which the 
creditor olairnsd to prove is the time at which he 
application to have his name inserted in 

the schedule. Where there is a surplus after pay- 
ing the debts in full the Court will be justified in 
awarding six per cent, interest on the claim. (Ban- 
■kxn.C.J. andO.C. Chose, J.). KANTI MOHAN 
MaIiLICK V. J. 0. GALSTADN. 81 C.L.J, 283 = 

. , A.I.R. 1980 Cal. 947. 

— Insolyenoy pending salt. 

• Continuance of 8«if. 

Where the plaintifi is adjudicated an insolvent 
-dunng the pondenoy of a suit, the suit oauuot be 

^ntinued except at the instance of the Receiver 
Raoof and BarUneau, JJ.). a?OLSi Ram 
a. DINANATH. 89 I.C. 333= A.I.R/mB Lah. !« 
^InBolTent PdYcrBloneVe 

2 -Alienatwn by Hindu widow with consent of 
r^msioner— Effect of—Surrender and vesting in re- 

■ Where a Hindu lady purports to alienate pro- 
^tby to a third party with the consent of the rever* 
ebner the transaction operates as a surrender into 
'the hands of the reversioner followed by a oonva- 

reversioner is an 
^solwnt the moment the surrender is made the 

‘property passes to the receiver la Inaolyenoy 


INSOLVENOY-Moptgagor inaolEent. 

{Piggott and Walsh, JJ.). HARI HAS PBA8AD t>. 
UOAYSINOH. 74 I.C. 113=21 A.L.J. 77= 

45 All. 260 = 4 ;l.R. A. Civ. 70=A.I.R. 1923 All. 190. 
— Joint Hindu family. 

adjudication of member not personally liahlt. 

Where creditors who have obtained a deotee 
against a Joint Hindu family apply foradjudioatlon 
of the members as insolvent, a member who is not 
personally liable undoc the decree it being passed 
against him in his representative capacity, cannot 
be adjudicated insolvent. [TekOhand, J.). Kadu 
Ram V. Gitwar Sinoh. A.I.R. 1930 Lah. 992. 

Insolvency of Manager— Bights of Offtcial 

Assignee. 

On the insolvency of the managing member of a 
joint Hindu family the Official Assignee succeeds 
to the undivided interest of the insolvent in the 
joint property and his rights as managing member 
80 far as they can be exercised foe his owu benefit; 
but he is not entitled to ijave vested in him the 
shares of the other members though he is entit- 
led to deal with them as the insolvent would law- 
fully have done if there be no insolvency. A.I.R. 
1923 Mad. 55, FoU.\ A.I.R. 1923 Lah. 1 (F.B.) 
Not foil. [Schwabe, C.J. and Coleridge, J.)\ 

Vabadabajan V. Srinivasa Rao. 76 i. c. 471 = 

A.I.R. 1924 Had. 792. 


Father adjudicated insolvent— IMbility of 

son’s shares. 

By the insolvency of a Hindu father governed by 
the Mitakshara Law, his son’s interest as well as 
his own interest in the joint family estate vest in 
the Official Assignee and the son’s property is to 
be treated as that of his father so far as the Official 
Assignee in concerned. The sou, no doubt, has his 
remedy but he has to establish oiroumstanoes Which 
would show that his share is not liable for the 
debts of his father : 3 Lah. 329, Foil. (Scott- 
Smith, J.). RALIA Ram JOWANDA MaIi u. OppI” 

oiAti Receiver op the Insolvent’s Estate 
Gdjbanwala. 69 I.C. 729=A.LR. 1924 Lah. 29?! 
— JarUdlctlon. 

•Discretion of Court. 

The jurisdiction in bankruptcy is entirely dis- 
cretional and In exercising this discretion the 
Court is bound to look into the oiroumstanoes as a 
whole, (C. 0. Ohosh, J.), HARSUKDAS BAL- 
SISSENDAS, EiTparfe. 8S I Q 9il~ 

-I.I,a.datea<Wn/s; ' 

I —It is only Inrespeot of liquidated demand that 

J? T pwsented. {Schwabe, 

U. J., Oldfield and Bamesam, JJ.). Sinnam Ohetty 

V. ALAGHRI AIYAR. 77 I.O. 580=46 Had. 852= 

18 MX.W. 349=1924 M.W.N 6= 

A. I. R. 1924 Had. 438=45 M.L.J. 918 (F.B.). 
—Honey deoree against third persons. 

Power of Insolvency Court. 

An Insolvency Court has got power to pass a 

simple money deoree against a third person ISmi 

ssa. •“ 

-Mortgagor insolvent. 

—Insolve^y Court awarding compensation to 

of mortgagee to 

sanctioned by the iasolveaoy Court, then unless the 
proceedings of tho insolvenoy Court are set 
he ereeution Ooart, dealing 

for exeouUon oi the mortgage-deoree oaMot „ 
hind tha older ; aeaed in snoh pcooeedlngr («. 
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insolvency— O rder of adjudication. 

Chatterjee and Panton, J’J.), JUGMOHAN PrA- 
DHANI V. INDRA CHANDRA CHOTARIA. 

59 L C. 95 (Oal.). 

—Order of adjudication. 

Direction that shares of other persons are lia- 
ble to meet the debts — Legality, 

Where a person is adjudicated insolvent, it is 
premature and improper to direct that the shares of 
other persons in the family trade and 'property 
are liable for the insolvent’s debts. It will be open 
to the Receiver to be appointed, to deal with the 
assets other than those belonging to the person 
adjudicated insolvent, at a later stage by suit or 
otherwise as may be lawful. 42 Cal. 225, Foil (Old 
field and Seshagiri Aiyar, JJ,), SathiAVASAGAM 
PiLLAi V. Meenakshi Sundabam aiyar. 

69 I. C. 485 = 14 M L. V. 361 = 
A. I. R. 1921 Kad. 674. 

— Plea of. 

Execution proceedings — Plea not taken in first 

Court but only in the Sigh Court and Privy Council 
— Proceedings if binding on Eeceiver or parties. 

In the Court of first instance no plea as to insol- 
vency of the judgment- debtor was made by the heirs 
of the judgment debtor. The plea was made both 
in the High Court and in the petition for leaving to 
appeal to Privy Council. No notice was given to 
the Insolvency Court or to the Receiver. It was 
not known whether the adjudication was annulled. 
The Privy Council made a declaration while dis- 
missing the appeal that if the insolvency had not 
been annulled or otherwise terminated on or before 
the date of order of the Court of first instance, the 
order would owing to the absence of the Receiver 
or other representative of the Insolvency Court, be 
inoperative except in so far as it decided 
against any asserted interest of the sons and heirs 
of insolvent, who were parties to the proceedings. 

(Lord Phillimore.) Sripat Singh Dugab v. Rai 
HARIRAM GOENKA. 74 I.G. 597=26 C.W.N. 739— 

81 M.L T.38=16 M.L.W. 447= 
1922 M.W.N. 671 = A.I.R. 1922 P.C. B1(P.C.). 
— Principle of law of. 

——The underlying principle of the law of in- 
solvency is that an insolvent shall be freed from 
his indebtedness and shall obtain a discharge with- 
in a reasonable period. A Court or a Receiver 
proceeding under the Insolvency Act should pro- 
ceed as far as possible on the same lines as a Court 
acting in execution of a decree. {ShadiLal,C.J. and 
Wilberforce, J.). Manji v. GiRDHARI Lal. 

61 I. C. 664=2 Lah. 78=71 P L.R. 1921= 

A. I. R. 1921 Lah. 44. 

— Property acquired after. 

Insolvent's pvwer of disposal. 

All persons dealing with an undischarged insol- 
vent bona fide and for a consideration are disobarged 
from making a further payment, to the Ofi&oial 
Assignee, provided the transactions took place 
before the Official Assignee intervened and claimed 
the property on behalf of the insolvent’s estate An 
insolvent who had not obtained his final discharge 
has power with respect to after-acquired property to 
buy and sell and give discharge and do all other 
acts which he could have done before his Insol- 
vency. This law applies to both movable and 
immovable property. 8 Cal. 556. Foil. 
and MukeTji, JJ.h Chhotb Lal ^bdar Nath. 
84 I.C. 289=46 All. 565=22 A.L.J 
6 L.R. A. Civ. 329=A.I.R. 1924 All. 703. 

Bight of Stranger to dispute title of tnsolvern. 

A stranger cannot dispute as against an undis- 
charged bankrupt, has title to after-aequired pro- 


INSOLYENCT — RecolveFt order Rgalmk, foi^ 
costs. 

perty unless he proves that the Official Assignee- 
has intervened. (Rankin,!.). DASARATI SiNHA p. 
Mahamulya A8H. 60 I.C. 977=47 Cal. 961. 
—Public examination. 

Time of. 

A creditor is expected to know when his debtor 
becomes insolvent and if he wishes to get the 
insolvent examined the application should be 
made before the insolvent applies for his discharge. 
(Macleod, C. J.). FARDUNJI DADABHAI DABU- 
WALU, In re. 83 I.O. 782= 

26 Bora. L.R. 627=A.I.R. 1924 Bom. 912. 
—Receiver, adoption by, of oontraots. 

Procedure. 

The law does not require that the trustee In 
bankruptcy should give express notice within a 
reasonable time after the date of the bankruptcy of' 
his adoption of the contract The law only requires- 
the trustee in bankruptcy to perform the bankrupt's 
part of it as and when he should have done it him- 
self. Gibson V. Carruthers, (1841) 8 M. & W. 321, 
Bef. (C.C. Ghosh and Page, JJ.). CUBRIMBHOT 
& Co. ti. Z. A. Cbeet. 123 I.C. 250= 

50 C. L. J. 208=97 Cal. 170= 
A. I R. 1930 Oal. 113. 
—Receiver, handing over accounts to. 

Necessity. 

It is not the duty ofau unwilling debtor either* 
under the Insolvency Aot or rules thereunder to- 
hand over his books to the Ofiicial Assignee before 
he has been adjudicated an insolvent, nor is It the 
settled piactioe of the Calcutta High Court [Buck^ 
land, J,). GOPALDAS AURORA, In re. 

94 I.O. 793=30 C W.M. 173= 
A.I.R. 1926 Cal. 640< 

— Receiver, inierlm. 

Riohts of whether date from appointment or 

adjudication. 

Where an interim Receiver is appointed pending 
an application to declare certain person as an In- 
solvent it is to the date of the application for ad- 
judioation as Insolvent that we ate to look as the 
commencement of insolvency and not to the date 
of the appointment of the Receiver. Hence, if 
after the application for adjudication as insolvent 
but before the appointment of the interim Reoeiver 
any assets of the debtor ate attached by any credi- 
tor the proceeds should not be paid to the attaohing 
creditor until the fate of the adjudication appli- 
cation is known. (Kennedy, J.C). FIRM OP 
ADAMJi JAFFARJ1 1). Firm op BASBIO FADOO. 

89 I.O. 330= A.I.R. 1926 Sind 77. 

—Receiver, order against, for costs. 

Validity of. 

The Official Reoeiver or a trustee in bankruptcy 
may. like any ordinary litigant, be ordered to pay 
costs in any action taken or defended by him. 
John Tweedle S Co. Ltd., In re ^and 

^ti.^Fkl^'i^allace and 

BALAKRJBHN A M ANAK- 

28 M.L.W. 719 = A.I.R. 1929 Had 105= 

59 9fo» 

Nature of liability. . , nffinial 

A simple order for costs against the Offioial 

Reoeiver has the usual meani^^ of such an order 

against any litigant, and the Official 

therefore, in the first instsnee, 

for costs. The oiroum«tance that the Omoial 

Receiver had obtained the leave of the Court would 

only entitle him to claim reimbursement out of the 
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9NSOLYENOT Beoelrer, order agalmt, for 
ooBta. 


■estate or from the creditors ia whose interest he 
'was acting in the litigation in which ha 
was unsuccessful. 7 Bom. 484 ; 28 C. W. N. 481; 
Piffs V. La Fontaine, 6 A C. 482 and Ex-parte Angers- 
■tein. In re Angerstein, 9 Ch. A. 479, Rel. on ; 
A.I.R. 1928 Mad. 890, Disc, and Dist. {Wallace 
and Thwiivenkatachariar, JJ.), Balae« 1SHNA 
MEMON t). MaNAESAL UMA. 114 I.G. 825- 

52 Had. 263=28 H.L.W. 719= 
A.I.R. 1929 Had. 105=53 H.L.J. 873. 
Liability if ceases on disc^iar^e. 

If a person waa peisonallj liable for costs 
decreed against him when he was Official BeoeWer, 
ffie is not divestred of that liability by ceasing to be 
Official Receiver. (Wallace and Thiruvenkata- 
chariar, JJ.). BALAKBISHNA MENON v. MANAK- 
KAL UMA. 114 LC. 829 = 52 Mad. 263= 

28 H.L.W. 719=A.I.R. 1929 Had. 105 = 

59 H L J- 873. 


Official Assignee continuing suit started by 
insolvent — Suit losi~Costs~“Official Assignee acting 
bona &ie~— Liability if personal. 

It is in the discretion of the Court which decides 
•the case, to direct the Official Assignee, or the 
•trustee in Bankruptcy, to pay the costs personally. 
If the action is by the insolvents and the Official 
Assignee continues the action, knowing that the 
action is wholly unsustainable, or that in the 
•conduct of the action he is guilty of any conduct, 
which a prudent man would not be a party to, then 
it would be open to the Court to direct the Official 
Assignee to pay the costs of the action personally, 
But where there is a 6ona fide dispute and where 
the facts are such that it would not be easy to 
•decide, whether the bankrupt has a good case or 
Official Assignee if he acts fiono fide, 
•should not be made to pay costs personally, that is, 
out of his pocket; but he is entitled to have an 
•order made to pay the costs out of the estate. (1919) 
2K.B. 88. Befi {Devadoss, J.). AbduEi BAHIM 
oABiB & Co. V. Shaw Wallace & Co. 

92 1.C. 620=21 H.L.W. 616=A.I.R. 1925 Mad. 736. 
— ReceiYer, orders of. 

— ‘Interference by Court. 

Where proper reasons are given by a Court for 
.holding that the action of the Receiver was irtegu- 
lar and has prejudiced the general interests of the 
■oreditors, it should set aside the order passed by 
the Receiver. (Spencer and VenJeatasubba Bao. 
J^). RAUABADEA OHBTTT v. V. RAMASWAMI 
CHETTY. 73 I.Q 874=17 H.L.W. 622= 

A.I.R. 1923 Had. 350=44 H.L.J. 284. 
— KeoelYer, refueal to appoint. 

Ironp delay after adjudication— Legality. 

, Refusal to appoint Receiver to the insolvent’s 
property on the ground of lapse of seven years after 
the order for adjudication is not legal. (Walmsley 
-and if. N. ifukerjs, JJ.). HORO MOHDN Pea* 
MANIK V. MOHAN DAS PALI. 83 I.C. 360= 

39 0. L. J. 482=R.I.R. 1924 Gal. 849. 
*— Reoelyor. sale by. 

^T--T — Proo^dings for realisation of assets— Power 
-of insolvent to dispute receiver*s order, 

, ?he insolvent has, after adjudication, no leeal 
interest in hiB estate which vesta In the Official 

Assignee ; and he has therefore, no legal right to 

interfere in the realization of that estate and he 
•jaimot be treated as aggrieved by any order passed 
W.theflourseof saohrealliation. It Is true that 
« surplus remains after the orediton are paid 
full, Buoh amount will be paid over to the . in- 
!>aal¥ent, and it is also true that if a oertain ptopof- 


INSOLVENCY— Suit against ihiolYent. ‘ 

tion of his debt is paid from his assets he will ba 
entitled to a disohaige. But these are merely ex* 
pectatioDs which m.*y or may not be realized. 
They do not give any legil tight to the Insolvent 
to infetfere iu the realization of his property 
whioh is entirely left to the Official Assignee. 
A.I.R. 1924 Mad. 163, Disapproved; 41 All. 243, Foil, 
(Coutts- Trotter. C.J., KrishrMn and Beasley, JJ.)* 
Habi Rao V. Official assignee. Madbas. 

94 I.C.642 = 49 Had. 461=23 M-L.W. 599= 
1925 U-W.N. 364=A.I.R. 1926 Mad. 936= 

50 H. L. J. 358 (F.B.). 

—Receiver, suits by. 

- ■ -Discharge of insolvent by composition— Power 
of Official Assignee to sue insolvent's debtors. 

A Bankruptcy Court both in EugUnd and in 
India does very often pass conditional orders of 
discharge which keep alive remedies on one side 
or the other. 

While pending certain proceedings against the 
debtors to the insolvent's estate by the Official 
Assignee, the insolvent is discharged on account of 
a composition between his creditor to whioh the 
Official Assignee is a party, it does nob lie in the 
mouth of the Offioial Assignee to say that the 
bankrupt's estate is in any way vested in him so 
as to enable him to prosecute proosedings tore* 
cover additional sums of money over and above 
those provided for, for distribution in the compro* 
mise for the benefit of the bankrupt's estate. 
(Coults-Trotter, C. J. and Bamesam, J.). Offi- 
cial ASSIGNEE t>. Nab.ayana Goundan. 


i.v. or = A.i.K. iSZb Had. 1137i 
— Rights of unsecured creditors. 

■ ' Effect of composition. 

Au unsecured creditor who has consented to the 
composition accepted by the Court cannot move the 
Court in insolvency unless the Offioial Receiver or 
Special Receiver has refused to aot in the matter 
and where the Receiver has applied to stop the sale 
of charged property bub had failed, suoh unsecured 
creditor has no right to object to the sale. (Dsvn- 
doM and Wallace, JJ.). Ponndswami Naickeb v. 
SUBBAMANIA CBBTTIAR. 91 I.C. 460= 

22 H.L.W. 404 = A.I.R. 1923 Had. 1246. 
— Suit against insolvent. 

■Suif by insolvent as bailee. 

Where an undischarged insolvent who had been 
entrusted with certain precious stones for sale 
handed them over to the defendant for having 
them sold and the latter not having returned the 
articles or their value he sued bo recover the same. 

Held, that the property in the articles did nob 
belong to the insolvent and therefore did nob vest 
in the Offioial Assignee and that the suit by the 
insolvent having been filed as a mere bailee was 
maintainable. ir»Wia»?M on Bankruptcy, 13 Ed. 
p.229, Bel. on. (Reasiep, C.J., Sundaram Chetty 
and Walsh, JJ.). MOONRUMUQAM KONDAN ASAM 
V. OHOOKALINGAM AOHABI. 82 L.w. 443= 

1930 U.W.N. 869= A.I.R. 1980 Had. 913 (F.B.) 

-Cause title— C. P. C. appendix A form (i)] 
06i^.— Where the plaintiff desired bo sus the 
defendant as well as hia Official Assignee 

BVW, the title of the suit as “Qovindjl Jivahhai 

insolvent and on behalf of him Official Assignee’* 
is absolutely wrong. Govindjl should have the 
let defendant, and the Offioial Assignee, as assig. 

-nee of the estate and effects of the insolvAns 
Govindji. ^e 2nd defendant, (ilfaclsoi, 0. J*. an4 
/.) DAMODAR JAQJIWAN o. OOVlNIMr 
JIVABHAI, 78 1.0. 240=28 Bam* 

B.l.B, 1828. Born. S92ft 
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DECENNIAL DIGEST, 1921—1930. 


INSOLVENCY — Third person claiming property. 

— Third person claiming property. 

Disallovance of claimSuM to establish claim 

— Maintainability. 

A person who claims rights to property taken 
possession of by the Official Receiver as belonging 
to an insolvent and whose claim has been dis- 
allowed by the Insolvency Court may bring a regu- 
lar suit to establish bis rights. {Mariineau. J.). 
Shanchi Khan v. Kabam Chand. 73 I.G. 705= 

A.I.R. 1923 Lab. 150. 
INSOLVENT DEBTORS’ ACT (1848, 11 & 12 Viet., 
Ch. 21). 

— S. 7 — After-acquired property. 

• Powers of undischarged insolvent. 

All persons dealing with an undischarged insol- 
vent bona fide and for a consideration are discharg- 
ed from making a further payment, to the Official 
Assignee; provided the transactions took place 
before the Official Assignee intervened and claimed 
the property on behalf of the insolvent’s estate. 
An insolvent who had not obtained his final dis- 
charge has power with respect to after-acquired 
property to buy and sell and give discharge and 
do all other acts which he could have done before 
his insolvency. This law applies to both movable 
and immovable property. 8 Cal. 556, Foil. 
{Daniels and Mukerji, JJ.). CHOTEr-AL v. KEDAR 
Nath. 84 I.C. 289= 46 All. 565= 

22 A.L.J. 458 = 5 L.R.A. Civ. 329 = 

A. I R. 1924 All. 703. 
—8. 7 — Dealing with property after insolvency. 

Agent of Court or O^ial Assignee — Powers of 

insolvent over affer-aeguired property. 

A person who has been declared an insolvent 
under the Insolvent Debtors’ Act, 1848, can still 
enter into transactions dealing with the property 
which vests in the Court ; but he only does so as an 
agent of the Court; unless and until the Official 
Assignee intervenes. The title to the property still 
vests in the Court cr the Official Assignee, but if 
the insolvent enters into transactions with regard 
to property acquired after the bankruptcy with 
other persons, which transactions are bona fide and 
for value so far as the other persons are concerned, 
the Court and the Official Assignee will not be able 
to repudiate those transactions to the detriment of 
the persons w’ho have entered into them with the 
bankrupt. 

The insolvent does not retain a proprietary inte- 
rest in the property ; that is vested in the Court 
by virtue of the insolvency; but, on the other 
hand, the judgment- debtor has no foewa in 

his own right and can only object to the attach- 
ment through his principal, vie., the Court of 
insolvency or the Official Assignee, 43 Bom. 890 
and Cohen v. Mitchell. (1890) 25 Q.B.D, 262. Expl. 
(Kendall, J.). Lakshmt Chand v. Kedar Nath. 

99 I.C. 476= A.I.R. 1928 All. 12. 
INSPECTION— Of documents. 

See (1) C.P. CODE, 0. 11. 

(2) CR. P.C. ,S.94. 

INSTALMENT BOND 
Seed) Deed, Construction. 

(2) LIM. ACT, Art, 74. 

INSTALMENT DECREE. 

See (1) C.P. CODE. 0. 20. R. 11. 

(2) LiM. ACT, ART. 182. 

INSTROKE. 

See (1) LANDLORD AND TENANT — MINES AND 

Minerals. 

(2) MINES AND Minerals. 

INSTRUCTIONS. 

See Legal Practitioner. 
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INSURANCE— Fire inBurance. 

INSTRUMENT. 

See Deed. 

INSTRUMENTS OF TITLE. 

See CONTRACT ACT, SS. 108,130. ETC. 

INSULT. 

See Penal Code, Ss. 504-509. 

INSURANCE. 

— Beneficiary named in policy. 

Rights of. 

Where the husband of a lady supplied the premia> 
but the name of the step-son of the lady was put aa 
the person to whom the Insurance amount waste 

be given, the amount belongs to the son and not 
to the husband even assuming that the principle of 
benami transactions were applicable to suoh a case. 
(ShadiLaljC. J. and Martineau, J.). Matin v. 
Mahomed Matin. 69 I. C. 788= 

, A.I.R. 1922 Lab. 149. 

— Fire insurance. 

Condition that claim shall lapse if suit m nof* 

filed within 3 months of rejection of claim— If ap- 
plies to re-insurance also. 

Where a contract of fire-insurance contains a 
condition providing that the claim shall lapse, if a 
suit be not commenced by the insured within three- 
months of the rejection of the claim, and contract. 
of re-insurance is effected by the Insurers, the con- 
dition will not apply to the contract of re-insurance. 
(Robinson, C. J. and Brown, J.), HIMALAYA 
ASSURANCE Co, Ltd., by its Managing agent 
C.M. alibhoy V. The Burma Fire and Marine: 
Insurance Co, Ltd., by its Secretary* 
G.H.W. Clay. 84 I.C. 172= 3 Bur. L.J. 122= 

A.I.R. 1924 Rang. 350. 

Interpretation of policy. 

The plaintiffs claimed under a policy, the 
conditions of which provided (1) that if the claim 
was made and rejected and an action or suit was 
not commenced within three months after such 
rejection all benefit under the policy would be 
forfeited, and (2) that if any differenos arose as to 
the amoimt of any loss or damage, such difference 
should, independently of all other questions, be 
referred to arbitration and that it should be a 
condition precedent to any right of action or suii 
upon the policy that the award of the arbitration 
or umpire of the amount of the loss if disputed 
should be first obtained. 

Held, that when the defendants rejected the 
claim, the plaintiffs had a right of action in order 
that it might be decided by the Court whether 
such rejection was right or wrong and it was only 
in the event of that question being decided in 
favour of the plaintiffs that it would become 
necessary that the amount of loss or damage 
should be ascertained. (Macleod, C.J. and Crump, 
J.). Eagle Star v. Dinanath. 

72 I. C. 268=25 Bom.L.R. 164= 
47 Bom. 509= A.I.R. 1923 Bom. 249. 

Mortgage of insured— Premises premises- 

destroyed by fire — Right of mortgagee. 

Where the owner of a mill insures it against 
fire and then mortgages it to a third person and 
the promises are destroyed by fire, the Insurance 
Company is not liable to indemnify the mortgageee- 
against loss: The contract of insurance is one of 
indemnity and a third party to the contract can- 
not claim any rights in it. To entitle the mort- 
gagees to any claim on the policy, there must be a- 
covenant to insure for the benefit of the mortgage® 
or an assignment of the Policy taken. ^ 

The right of the mortgagee was to bring the^ 
mortgaged property to sale or to follow it in tbe» 
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IHSITBAHCB*— Knawledge of oondlklom of policy. 

hands of a pnrohaser thereof. If the Insnranoe 
Company Gold the remnants of the machinery, 
after the fire under the terms of the Policy then 
the contract being one of indemnity any salvage 
belonging to the insurers is presumed to have been 
abandoned and any thing that may remain of the 
property belongs to the insurers to reimburse them- 
selves so far as they can, by selling the salvage for 
\Tbat it will fetch, (ilc&injon, C.J. and Maung 
Kin, J.). P. V. Ghetty Firm v. Motor Union 
Insurance Company. 67 I.C. 777= 

11 L.B.R. 294=1 Bur. L.«I.28= 
A.I.R. 1923 Rang. 6. 

— Knovledge of conditions of policy. 

Assured failing to demand t^sue of policy — 

Effect. 

Where the alleged assured knew that they were 
entitled to a policy, and they never demanded the 
issue of a policy; and they never took any steps to 
make themselves aware of what the conditions of 
the policy were altbongh the protection note which 
they had set out that it was issued subject to the 
conditions attached to the policy, 

.H'efd, they failed in their duty and the assurers 
were not bound to keep assured informed. 
(Robinson. C.J. and May Oung, J.). S S HAMEED 
& CO. V. Universal F;rr insurance Co. 

83 1.O. 593=2 Rang. 144= A.I.R. 1924 Rang. 317. 
—Liability of Insurep. 

— Parcel sent post— Damage caused before 

article reached consigrsee. 

A certain parcel which had been weighed and 
duly sent to the addressee was refused by the latter 
on the ground of shortage in weight and the parcel 
having been sent to the consignor it was found that 
it was in a damaged condition and that it contain- 
ed a stone instead of gold. 

Beld, that the loss was before the refusal and 
that the consign or was entitled to recover the value 
on the basis of the insurance policy he had taken 
in respect of the parcel. 

Per Obiier.^— The liability of the insurer did not 
extend to the date of the return of the articles to 
^e consignor after the refusal. (Rankin, C. J. and 
Ohose, J.). Commercial Union Assurance Co 
1>. BINJRAJ JOHUBMULL. 82 C L J 60* 

—Life Insurance. 

Payment under policy— Proof of death. 

Where the policy requires that proof of the death 
of the policy-holder should be given, an assurance 
company ^nnot be ordered to pay the policy amount 
until such proof of the death as is required by the 
company is given or if no rules have been framed 
by the company as the company thinks sufficient 
to enable a reasonable person to be satisfied as to 
the death of another. {Kumaraswami Sastri, J.) 

J* D. JOHN V. Oriental Govt, Security Lifr 
Absubancb Co., Ltd. 121 i.c ias= 

29 H.L.W. 628=A.1.R. 1929 Had. 847= 

66 M.L.J. 299. 

Bight of nominee ,n policy to sue the Com- 

A person who is nominated by an assured in his 
policy of life assurance for receiving money due 
^det It upon his death is not entitled to enforce 
bis claim against the company as he, though a 
nominee, is no party to the contract and no interest 
pasBes to him merely by reason of his being named 
m the policy and the money forma part of the 
UBBets of ^e deceased and is liable for hla debts - 
Clever v. Mutual Reserve Eund Life Asaoei&tJL' 
<l^)lQ.B.147,.PoH. Coai-law diMuajed. (fianftin* 
0»J, and 0.0. Ghosh, /.). Kbishma Lal v. 


INBURANCE^Harlne Insura&oe. 

Pbomila Bala Bast. 114 1.O. 698=55 Oal. 1319= 

47 C.L.J. 987=32 C.W.H. 634= 
A. I. R. 1928 Oal. 918. 

Endowment policy— Insured allotted shares 

in company— Lien on dividends for premia— Premia 
unrecovtred from dividends — Right of assured to 
policy amount in full. 

The material provisions in the policy issued by 
a Life Insurance Company were to the following 
eflect ; — 

The company guaranteed to the insured that if 
be paid a certain amount every year fora certain 
number or years (Endowment period) the aooiety 
would pay a certain sum to the insured on a 
certain date. The company also undertook to pay 
at the end of the so* called eudowment period 
profits after deducting calls payable in respect of 
the shares taken by the insured in the company. 
If the insured outlived the period, the society was 
to have a lien on all the dividends payable on the 
shares for payment of premium on the policy, the 
total premium payable being equal to the face value 
of the policy. 

The material provisions in the proposal for the 
policy consisted of an application for shares 
known as Bond shares in the capital of the oom- 
pany. The applicant undertook to hold them 
subject to the provisions of the Memorandum and 
Articles of Association of the company and the 
special conditions of such Bond shares combined 
with insurance benefits. 


Dividends on bond shares were stated to be 
subject to a lien for payment of premiums the 
total of such premiums being equal to the face 
value of the policy. 

Held, that on a ooustruotion of the proposal and 
the polioy the risk of the dividends not being 
sufficient to cover the balance of the premia was 
taken by the oompany and that under the polioy 
the Company was not entitled to deduct from the 
principal sum when it became due any sum which 
was still outstanding in respect of the balance of 
the premia which at that time had not been in fact 
recovered out of the profits of the oompany. On 
payment by the insured of the whole sum whloh 
the oompany required him to pay during the so- 
called Endowment period under the polioy, he was 
entitled to recover from the oompany as a debt 
from the company tho prinolpal sum Insuredi not- 
withstanding that the balance of the premia had 
not been recovered out of the dividends of the 
company. (Page, J.). HARIOHANDAN JOQA DevA 

0. Hindustan Co-operative insdbanob 
SOCIETY, Ltd. 90 I.c. 86=52 Cal. 239= 

A.I.R. 1925 Cal. 690. 

—Life Ineoranoe agent. 

to commission on renewals after dis- 
missal. 

In the absence of agreement to the contrary a 
life insurance agent, whose duties as agent do not 
end with the first introduction of customers, is not 
entitled to commission on renewals made after he 
has been dismissed rightfully. (Sodosiua Aivar 
and Napier, jj.). Empire op India life 
assurance Co., Ltd., Bombay v. Nanu ayyar 
601.0. 69=44 Had. 170=A.I.R. 1921 Mad. SM. 
— Harlne Inioranoe. 


9 = » 


A ship is not an actual total loss whenever she 
la imdez water, nor even when she la aubmenied In 
luoh oiromnstanoea aa to present the a^S, « 
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INSURANCE— Haplne loiupance. v " ! 

difficulty. (Viscount Sumner.) 
Cates v. Franklin Fire LssaBANOs Co 

104 I. C. 332=A.I.R. 1927 P. C. 188 (P.C.). 

• Seaworthiness, 

On a time policy there is no warranty of sea- 
worthiness of the vessel. (Crump, /.), Ram- 
CHANDRA t>. Go^TIBAI. 91 ! C 419= 

27 Bom. L.R. 1310=A.I.R. 1926 Bom. 82. 
■ —Non-payment of premium. 

In a case of marine insurance the non-payment 
of premium is no defence to the under >vciter on a 
suit by the assured to recover fosses. (Crump, J.). 
RAMCHANDRA V. GOMTIBAI. 911 Q. 419« 

27 Bom. L. R. 1310=A.I.R. 1928 Bom. 82. 
— Powep of cancellation. 


'Power of cancellation reserved in policy^Vali- 

dity. 

The principle that a party cannot take advantage 
of his own wrong, and cancel a contract without a 
good and reasonable cause, even where he is eon- 
powered to do so under the contract, ie not applio 
able to insurance policies. A condition in a policy 
of insurance reserving the power of cancellation 
by Insurance Company at any time before the ex 
piry of its period is not necessarily void or subject 
to a condition of good cause shown for cancella- 
tion. Sun Fire O^e v. Hart, (1889) 14 A, C. 98, 
Bel. on; New Zealand Spinning Co., Ltd v. 
Societe des Alters et Chantiers de France (l9l9) 
A. C. 1; A.I.R. 1923 Bom 76 and A. I B 1922 Bom. 


44, Dist. (Madgavkar, A.J. C.). F. 0. CHOTIBMAL 

Hibanand V. Olive Insurance Oo. 

101 I.O. 710=19 S.L R. 346=A.1.R.1927 Sind 116. 


— Provision for forfeiture. 

Validity. 

One of the conditions in a policy of Fire In- 
surance provided “ if claim be made and rejected 
and an action or suit be not commenced within 

three months after such rejection this policy 

shall be forfeited.” 

Held, that such a condition in a policy is a valid 
condition. But, for the condition to be operative, 
it must be shown clearly that there has been a 
repudiation. (Rutledge, C. J. and Brown, J.). 
Universal Fire and general insurance Co., 
Ltd. V. Japan Trading Company, Ltd. 
lOS l.G. 201 = 5 Rang. 208=A.I.R. 1927 Rang. 196 

—Untrue answers in proposal. 

Materiality — Enquiry into — Ambiguity in 

questions — Interpretation — Effect. 

Where in oontiaot of insurauce the case is one 
of express warranty, if in point of fact the answer 
to a question in the propo.sal form is untrue, the 
warranty still holds, notwithstanding that the un- 
truth might have arisen inadvertently and with- 
out any kind of fraud. Secondly, the materiality 
of the untruth is not in issue ; the parties having 
settled for themselves— by making the fact the 
basis of contract and giving warranty— that as 
between them their agreement on that subject pre- 
cluded all inquiry into the issue of materiality. 
Newcastle Fire Insurance Co. v, Maemorran, (1815); 
3 Dow 255 Anderson v. Fitzgerald (1853) 4 H.L.C. 
484 and Thomson v. Weems, (1884) 9 App. Cas. 

671, Foil. ... X t 

A material mis-statement inducing the contract 

would avoid it, but the reference to the materiality 
in a particular condition is not in any sense equi- 
valent to a deletion of the warranty and declara- 
tion of the basis of the contract which the signed 

proposal contains. , . . lx 

In a contract of insurance It is a weighty fact 

that the questions are framed by the insurer, and 


INSURANCE— Untrue amvers in proposal. ' 

that if an answer is obtained to such a question 
which is upon a fair constructiou a true answer, it 
is not op in to the insuring company to maintain 
that the question was put in a sense diderent from 
or more comprehensive than th-* proponent’s ans- 
wer coveted. Where an ambignity exists, the 
contract must stand if an answer has been made to 
the question. Otherwise the ambiguity would be 
a trap against which the inautid would be pto- 
teoted by Courts of Law. Jndgmmts of Vaughan 
Williams, L.J. in Etherinjton's case, (IQig) 1. K.B. 
591 and Moultan, L. J. in Joel v. Law Union 
and Crown Insurance Co., (19J8) 2 K. B. 863, 
Foil. 

But there must also be a fair and reasonable 
construction of the answer given ; and if on such 
a construction the answer is not true although 
upon extreme literalism it may be correct then 
the contract is equally avoided. Lord Watson’s 
view in Thomion v. Weems, (1884) 9 App. Gas. 
671, Foil. 

It is not sufficient to answer the question, “Has 
proponent ever been a claimant (On a fire insu- 
rance Company)? If so, state when, and name of 
company?” by answering in the singular and 
giving one occasion and one occasion alone where 
in fact there have been more tbvn one occasion. 
When that question is reasonably construed, it 
points to the insurer getting the benefit of what 
has bean the record of the insured with regard to 
insurance claims. To exclude, how ver, from that 
record what might in the easily supp'^sed case be 
all its most important items, however numerous 
these might be, and to answer the question in the 
singular, which again in the easily supposed case 
might be a colourless instance favourable to the, 
claimant, would be to answer the question so as 
to misrepresent the true facts and situation and to 
be of the nature of a trap. 

However great the bona fides of the proponent 
may be, if he has been led to impose limits upon 
the question to which it should not reasonably be 
subject, then the answer so restricted cannot be 
held to be a true answer. The question should be 
stated so as to raise the issue m a broader and a 
just and sound form That question would be, 
“ Could a man making a proposal for insurance 
fairly read the question as applying only to a 
single previous claim?” Such a limitation would 
result, not in the disclosure which was truly requi- 
red, but in a failure to reveal essential elements 
important to be known. (Lord Show.) iCONDOOIANIS 
V. GUARDIAN ASSURANCE CO. 

A.I.R. 1921 P.O. 195 (P.O.)- 


INTENTION. 

See (1) Contract. 

(2) Deed— CONSTRUCTION. 

(3) Interpretation op Statutes. 

(4) TORT. 

INTEREST. 

Sssulsod) CIVIL P.O., S. 34, 0. 84, RB, 2 TO 7. 
(2) CONTRACT ACT, 8. 73. 

(8) DAMAGES. 

After decree. 

As damages. 

Compound interest, 

Damdapat. 

Delay. 

Post diem. 

Rate of. 

When granted. 

Mlsoeilaneoai. 
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CIVIL. obiminaL and revenue 


IHTEREST^After decree. 

>-Aftev decree. 

J- -Sale proceeds of morlgaied property lying t» 

■Court — Right of mortgagee to interest. 

The mortgagees are not entitled to any interest on 
the mortgage money after the mortgaged properties 
ha^e heeo sold and the mor^g^ge has come to an 
«nd and they cannot bo allovred interest on the 
sale proceeds of the mortgaged properties while 
•they are lying in the Court. (ETenZd and Otter, 
JJ.), 8. A. 8. CflETTUR FfRM y. U. MlN DrM. 

118 I.O 416^ A.I.R 1929 Ran^ 127. 

. ■ — yo prouistott in decree— Power of executing 
Court to award. 

In a suit for maintenance a decree was passed 
lor a certain sum hut there was no mention in it 
thatthe plaintiff was entitled t;o interest on the 
sum decreed. The executing Court on the applica- 
tion of the deoree*holder allow 2d interest at the 
rate of 6 per cent, per annum on the arrears from 
the time they fell due. 

Held, that the executing Court had no such 
power but the decree-holder may bring a suit for 
■damages for detention of the decretal amount. 

3 Cal. 602 and 15 0 L..T 681, R<tf. tSuhrawardy 
etnd Dunal, JJ.). Naresr OhAMOR\ BoSE v. 
Krishna BH&BiKi. 941.0. n7=53 0al. 42^ 

A.I.R. 1926 Gal. SOS. 

— As oompensatioD. 

Tt is open to the Court under S. 74 to 

award by way of oompensation interest at the 
stipulated rate if it is not unreasonable. Interest 
awarded at two per cent, simple. and 

Pullan, JJ.\. RAJ INDAR BAHADUR v. 

BhagwanDin. 7 0.W.N. 983. 

-^As dama^ee. 

Interest can be allowed by way of damages 
on principles of equity. 20 Mad 4Sl, Oisf. 42 Mid. 
«61; SlBom. 354and22 0.W.N. 483. Foil. {Raea 
eind Pulian, JJ.). Mohammad Alt Mvhommad 
Khan v. Gub Prasad. los l.o. 818= 

4 O.W.N. 1061= l.l.R. 1928 Oadh 89. 
— Suit for damages for trespass. 

In an action for damages for trespass interest 
can bo allowed as damages. (Oreaves and Mukerji, 
JJ.). Panna lal Gross 0. aotai Coal 00. 

101 I.C. 62=31 O.W.N. 82=A.I R. 1927 Oal. 117. 

- ■ —Contract Act. 

Interest by way of damages can only be claimed 
-under Contract Act, 8. 73. {^fukeriiand Dalai. JJ.). 
-Saitid IsMiLB w. Saidtd Madhi. 80 I.O. 63= 
22 A.If.J. 833 = S L.B.A. Civ 628=46 All 897= 

, A.I.R. 1924 All. 881. 

Interest Act. 

■ Interest cannot be awarded by way of damages, 
apart from the special proylsions of the Interest 
Act. 31 Bom. 854. Dist. 

It may be allowed on the special ground that the 
parties are Hindus governed by the law of 
Mitakshara. 9 M.I.A. 256, 260, Foil. (Fawcett, J.). 

A, M. Campbell «. Williams Chard & no. 

87 I.O. 122=28 Bom. L.R. 887= 
, , , , i l R. 1924 Bom. 181. 

' ' Interest can be awarded as damages— Goniract 

JLctf 

Interest can be awarded as damages under S 78 
-of the Contract Act. (RoMnson. 0. J. andBeoalw/. 

«r.). Y. A. Shakoob & Co. p. Finlay flbming 
00- 79 I.O. 291= 1 Rang. 339= 

2 Bup. L.J. 130= A.I.R. 1923 Rang. 28S. 

— Su\t for recovery of rent illegally collected. 

Where a lessee for certain years collected the 

jents from the ryots after his lease expired, the 
ileaaor is entitled to olaiin iutezest on the rents so 



INTEREST— Compound interest. ‘ • • ‘ ’’ 

collected, by way of equitable d images, although 
the Interest .Act may not jastify the awarding of 
interest, (Olddeld and Krishnin, JJ.), ARUNA- 
CH.ALAM CHETTIAB V. B. RAJBSWARA 8BTH0- 
PATHI. 71 I.C. 2S7=H M L.W 63= 

32 U.L.T. 84= 1931 U.W.N. 873= 
A I R. 1922 Mad. 35=43 M.L.J.74. 


— Compound Interest. 

■■■■ — 7nen can be reduced. 

WOdu a compound interest is penal it does not 
m) 10 th'it it sb ) ild be aeoessirily reiuied unless 
it is either exorbltint or for some other special 
reason. (BUton and Tek Ohand, JJ.). BlS'lBN DAS 
V. GUROAS Mal. 122 I.C. 477=31 P li.R. 138= 
11 L.L.J. 44t = A I. R. 1930 Lab. 14S. 

^When to be regarded penal. 

Compound interest at a rite exceeding the rate of 
interest on the principal money, being in excess of 
and outside the ordinary and usual stipulation, 
may well be regarded as in the nature of a penalty. 
34 Cal. 150 (P. L), Foil. (Bilton and Tek Chand. 
JJ.). BisibN Das U. GDBOA3 M.AL. 

122 I.C. 477=31 P.L.R. 138 = 11 L L J. 441= 

A I.R. 1919 Lah. 148. 


'Defendant signing accounts when submitted— 
Interest charged at vnriotfs periods at compound rates 
—Eoery occasion when accounts were settled further 
advances obtained — Agreement to pay compound 
interest if proved. 

The course of dealing batweeu the parties conti- 
nued for about 14 years. The aoeounts were perio- 
dically submitted to the defend iQt and when sub* 
mitted the defendant signed them and the aoconnts 
showed in detail the advances made, the interest 
charged and the periods at which the rests ware 
made and no objection was male at any time 
during the period of 14 years. An allegation was 
also made in the plaiat thit (the plaintiSs’ pcaotioe 
was to charge interest with anonal rests. There 
was also an allegation that the defendant was 
informed of the claim to interest and also com- 
pound interest and that he accepted the claim. 

Beld, there was good oonsideration for the above 
meationed agreement as farihei advanoes were 
obtained on every occasion by the defendant, and 
that an agreement by the defendant to pay the 
oomponnd interest charged in the aooount which 
were submitted to and accepted by him was proved. 
(Sir Lancelot Sanderson.) HlRALAL SAHU 0 . 
Laohhmi Prasad Nabain Singh 117 l.o. 496= 

1929 A.L.J. 787=33 0 W. N. 921= 
31 Bom. L.R 905 = 90 G.L.J. 183= 
30 H.L.W. 615= 1929 M.W N. 770= 
11 Pat. L.T. 21 = A.I.R. 1929 P.C. 176= 

87II,L,J.319 (P.O.). 

' 'When can be allowed. 

Compound interest will not be allowed except 
where there is an agreement, express or Implied to 
pay it, or where the debtor has employed the 
money in trade and has presumably earned It, or 
unless its allowance is in aoaordanoe with a custom 
of a particular trade or business. Ferguson v. 
Fyffe (1841) 8 01. & F. lai, Bd. on. and 

Ohatterjee, JJ .), RAMKISHDN v, BANSI 61N0H. 

1161. 0. 43=10 P.L.T. 822= 

_ A. I. R. 1929 Pat. 840. 

"—Money avaslable on mmpler forms— 1/ smproMr. 

There is no rale, when the terms of a loan ^ 
ohall^ged, to lean to their reduotion, or to pre- 
sume that simple interest must always be iudloiaUY 
preferable to oompound interest. , 

append that money oeald be had bn 
simpler terms, change of percent. Qomponn4< 
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interest — G oznpoand Interest. 

Jrmi Ait, jj.). Jan Mohammad «. Bisoo Mahto. 

116 I.C. 33=7 Pat. 798=10 P.L.T. 811= 

A.l.R. 1929 Pat. 130. 

' ' —When cannot be charged. 

Compound interest ought not to be charged 
U not agreed to. (Lord Buckmaster.) Jewan Lal 
DAGA V. NILMANI CHAUDHURI. 107 I.C. 337= 
7 Pat. 805 = 55 I.A. 107=26 A.L.J. 124= 
30 Bom. L.R. 305=47 C.L.J. 302= 
1928 M.W.N. 154=32 O.V.N. 565= 
27 M.L.W. 740 = A.I.R. 1928 P.C. 80= 

54 M.L.J. 325 (P.C.). 

Burden of proof . 

The burden is on the creditor of proving an agree- 
ment to pay compound-interest. (Lord Philli- 
more.) Radha Kishan v. Hiba lal Shah. 

100 I.C. 668=1927 M W.N. 73=4 O.W.N. 344= 

45 C.L.J. 318=31 C.W.N. 566= 
29 Bom. L.R. 791=38 M.L.T. 97 = 
A.l.R. 1927 P.C. 60=52 H. L. J. 715 (P. C.). 

Difference between interest simple and com- 

pound. 

The only difference between simple interest and 
compound interest is that the former is interest on 
money willingly lent and the latter on money not 
willingly lent. {Eallifax, A.J.C.). SETH AJODHTA- 
PRASAD n. SHI VPB ASAD. 97 I.C. 1019 = 

22 N.L.R. 160= A.l.R. 1927 Nag. 18. 
■ ■ — Interest simple and compound — Difference. 

Simple interest and compound interest are not 
two kinds of interest ; the only difierence between 
them is that one is paid regularly and the other is 
not. (Eallifax, A.J.C.). (SETH) KiSHNALALv. 
BAPU. 94 I.C. 971 = A.I.R. 1926 Nag. 363. 

— Suit on bond — Liability for interest proved — 
Slipulaiion as to compound interest — Burden of 
proof. 

When the execution of a bond sued on is admit- 
ted and it is found that the defendant agreed to 
pay interest as entered in the bond, the burden 
rests on him to prove tb.'it he did not agree to the 
stipulation contained in the bond for the payment 
of compound interest. (Abdul Baoof and Marti- 
neau, JJ.). Hari Ram Shah v. Inayat. 

85 I.C. 340=6 L.L.J. 400. 
Contract to pay— Inference from accounts. 

An agreement to pay compound interest can be 
reasonably inferred from the fact that the debtor 
has accepted wHhout any objection, accounts which 
contain clear entries of compound interest. (Mears, 
C.J. and Banerjee, J.). BHAGWAN Baksh v. 
DAMODABJI JOSHI. 59 I.C. 20= 

42 All. 230=18 A. L. J. 100. 

— Damdnpai. 

Rule of— Application. 

The rule of damdupat applies only during the 
oontraotual relation of debtor and creditor and 
sinoe in a suit on mortgage the contract is in effect 
till the expiry of the period of grace, it is as from 
that date that the account of what is due under 
the mortgage is settled and the mortgagee is not 
entitled to interest pendente Ute. It is howey^ the 
subsequent interest which is discretionary with the 
Court. A.l.R. 1925 P.C. 280, Rel. on ; 47 I. C. 179, 

Diss.from^nd A.l.R. 1922 Pat. 450, Ref. (Jwala 
Prasad and Ross. JJ.). DEBI Pbasad DHDNDA- 

NIA V. KDSUM KUMABI. A.l.R- 

Civil P. C., S. Zi— Contractual obhgatton to 

pay inUrest allowed by rule of damdupat cointng to 
end before filing of suxi^DiscreUon of Court to award 
interest from date of suit in addtiian to interest allovr 
ed by rule. 


INTEREST — Damdupat. 

Where the rules of damdupat applies, the con* 
traotual obligation, as regards interest, comes to- 
an end as soon as the maximum limit of interest 
is reached and it is not correct to say that the con- 
tractual obligation remains until a decree is passed.- 
When that obligation has come to an end before tha 
suit is filed, the Court has discretion to award in- 
terest from the date of suit over and above the 
amount of interest allowed by the rule. 37 Bom. 826 
(P.C.); 22 Bom. 86 and A.l.R. 1924 Nag. 348, 
Rel. on ; A.l.R. 1929 Nag. 117 ; A.l.R. 1922 Nag. 156 
and 40 Cal. 710, Cons. ; 34 Cal. 150 (P.C.), Not appl. 
(Jackson, A.J.C.). KisAN Rao v. Mangni Ram. 

121 I.C. 45=A.I.R. 1929 Nag. 359. 
Upto what date applies. 

Damdupat applies until the date is removed from 
the domain of contract, that is. until the date fixed 
by the Court in the preliminary decree for sale. 
(Afflcnatr, A.J.C.). Narayan v. Khiwaraj. 

116 I.C. 432= A.l.R. 1929 Nag. 117. 
Rule explained. 

The interpretation of the rule of Damdupat that 
the amount of interest that may be recovered at- 
any time shall not exceed the principal, but that 
any excess there may be according to the account 
shall still be recoverable, though not at that time, 
is directly contradictory of the words of texts 
which say that when the interest is equal 
to the principal, it “ceases” (Gautam) or 
“stops” (Katyayana). 1 B.H.C. 47 and 24 Bom. 305, 
Foil. (Eallifax, A.J.C.). Govind v. MALKARJUN- 
APPA. 107 I C. 205= A.l.R. 1928 Nag. 133. 

Applicability to mortgage. 

The rule of damdupat is applicable to all mort- 
gages whether the mortg.igee is in possession or 
not, if it is otherwise applicable; but in some cases 
where the mortgagee is in possession, it does nob 
apply, in the sense of being of any effect, because 
the payments made every year from the Income of 
the property keep the amount of the interest below 
the amount of capital. In each case it is merely a- 
matter of calculation. (Eallifax, A. J.C.). 5IT.SAKHU 
V. KASHIBA. 107 I.C. 199=5 A I.R. 1928 Nag 126. 

— —Original debtor non-Sindu— Debtor's liabihty 
transferred to Hindu creditor if affected by Damdu' 


oat rule. 

The rule of Damdupat to be applicable must have 
begun to apply at the time the original contract 
was made. It can do so only if the original deb- 
tor is a Hindu. Once it has begun to be applicable 
,t continues to be applicable, to a Hindu assignee 
>f the debtor, for the assignment does not put the 
'reditor in a worse position than he expected to be 
n under his contract. 21 Bom. 38 and 21 Bom. 85, 
4ppl. (Kotwal. A.J.C.). ABDUL GANI 
vjlZAM. 102 I.C. 41=23 N. L.R. 104= 


— Applicability to HXuffasil. 
be rule of damdupat is not applicable to the 
fasil. Though the mortgage bond may be 
lUted in Calcutta, yet, if the bond comprised 
)ertie8 which are in the mufiasil the 
tdupat cannot be applied. (Das and Adami, JJ.)* 
PAT Singh v. Naresh Chandra bosb. 


— Sawaiinterest. , , « 

he plaintiff claimed Rs. 350 as damdupat of 
170 on a bond for Rs. 196 and Rs. 34 Sawal 

Sd^that howasentitled only to 

136 and not of Rs. 170. (Kotval, SADJA 

w RAO t>. KALU8INQH. « I.C. 961- 

21 N.L.R. 49=A.I.R. 1926 Nag. 272. 
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INTEREST— Damdapat. 

■ ‘Original debtor non- mndu*— Successor Hindu 

Buie if applies. 

The lule of Damdapat oannot bs let In to the 
prejudice of a Hindu creditor by a non-Hindu 
debtor assigning his equity of redemption to a 
Hindu. {Kinkhede, AJ.C.). NARAYAN v. StEED 
HAFIZ. 87 I C. 264=A.I.R.. 1925 Nag. 21. 

— I — Usufructuary mortgage — Applicability of rule. 

Ordinarily in usufructuary mortgages where the 
mortgagee is in possession of the mortgaged pro- 
perty either in lieu of intereet entirely or on condi- 
tion that he was to render account of rent and pro- 
fits against interest, the rule of Damdupat applies. 
But where mortgagors have deprived the mortga- 
gees of their possession and departed from the 
terms of the mortgage the principle does not apply 
as relationship ol the parties is thus changed. 
{MacJeod, C.J. and Shah, J.). NiLKANTH BAL- 
WANT Nath v. Shri Vidtashankar Bhabati. 

80 l.C. 893=26 Bom. L.R. 455 = 
A.I.R. 1924 Bom. 387. 


Power of Court to award interest under S. 34. 

C. P. C., notwithstanding rule of damdupat. 

The very fact that it is within the discretion of 
the Court to award interest or not, and to fix the 
rate of interest makes it manifest that it is a 
statutory power which does not relate back to the 
contract nor comprise the enforcement of any part 
of the contract between the parties. The law re- 
cognizes that in claims for money there may be 
considerable delay between the institution of the 
suit and the realization of his money for which 
delay the plaintiff may not be responsible. If 
the money is carrying interest by contract till the 
date of payment then probably no interest under 
S. 209 (new 8. 34) will be allowed but merely in- 
terest under the contract. But if the money carried 
no interest ab initio or for any reason had oeased 
to carry interest from and after tho date of suit or 


some earlier date, then the Court may in a proper 
case apply 8. 84. Where interest had oeased on 
account of rule of damdupat even before institu- 
tion of suit, 

Held, that the Court bad the power of applying 
S. 34. {Kinkhede, A.J.C.). MotilAEj RamlaL v. 
Rani. 78 l.C. 7il=A.I.R. 1924 Nag. 348. 

Applicability of rule after decree. 

The rule of damdupat applies only so long as the 
relation of debtor and creditor exists but not when 
the contractual relation has oome to an end by rea- 
son of a decree. Under S. 74 when the puisne mort- 
gagee has paid off the prior mortgagee he acquires in 
respect of the property all the prior mortgagee’s 
right. If the prior mortgagee is not debarred by the 
role of damdupat from getting interest in excess of 
damdupat after the date fixed for payment there 
is no reason why the puisne mortgagee who has 
stepped into his shoes should be debarred from 
getting it. {Kotval, AJ.C.). NARAYAN v. NATHMAL. 

69 l.C. 279=17 N.L.R. 200= A.I.R. 1922 Nag. 185 . 
Applicability up to dies datus. 

In a mortgage suit where interest is oaloulated 
at the oontraobual rate up to the date of the dies 
dolus, the decree la subject to the rule of dam- 
dupaf up to that date. {Miilra, A.J.O.). Nabayan 
t». WAMAN. 69 l.C 121=A.I.R 1921 Nag. 183. 
— D«Uy, * 

Decree for money for work done— Plaintiff 

proved to have been kept out of his money for long 
time— Interest whether can ba awarded—Bate of in- 
Ureetf—Xnterference in appeai. ^ 

Where a considerable sum of money was due to 
.the plaintiff un ft oeitain date for work done by 


INTEREST— Post diem. 

him but he was kept out of it for a long period,; 

Held, that he would be entitled to Interest om 
the amount decreed. 

Held, also that the lower Court erred in exer- 
cising its discretion so as to fix the interest at 6 per- 
cent. and that under the circumstances, of the oasa 
12 per cent, rate should be allowed. (ShodiLol,. 
C.J. and Abdul Qadir, J.). KISHEN DAS v. SECY. 
OP State. 31 P. Ii* R. 713.. 

Vendor to claim interest as per terms of con- 

iraoi — Delay caused by vendor’s wilful default — Un- 
avoidable delay— Effect. _ 

Where the condition of sale provided * The* 
purchaser of the property shall pay the balance ofi 
his purchase-money to the said mortgagee within 
one calendar month from the day of sale and if the^ 
same from any cause whatever be not so paid the- 
purchaser shail pay interest on his ua*paid pur- 
chase-money at a certain rate. 

Held, that words ‘from any cause whatever did.; 
not allow the vendor to claim‘ interest where delay 
ooourred by his “wilful default.” 

Lapse of time, occasioned merely by the defect- 
of the vendor's title not known to him at the date, 
of the contract, especially where immediate steps- 
are taken by tho vendor to remedy the defect,, 
does not exempt the purchaser from paying interest.. 
(Mulla, J.). SUBHADRABAI V. MAHOMBDBHAI. 

77 l.C. 247=25 Bom. L. R. 931= 
A. I. B. 1924 Bom. 187. 

Contract to pay— Absence of— Delay in bring- 
ing — Effect of. 

In the absence of an agreement to pay interest, a- 
oreditoT is entitled to a reasonable rate of intezesk^ 
and delay in bringing a suit is no ground for refus- 
ing interest. {Wilberforce, J.). LADHA RA^ 

Wadhawa Ram v. Mchammad. 

59 1. 0. 708 (Lah.). 

—Poet diem. 

Expiry of period of mortgage — Bight to con- 
tract rate or reasonable rate. 

Whether after the expiry of the stipulated period 
of a mortgage, the contractual rate of interest Is- 
to continue to run or not is to be determined^ 
according to the terms of eaoh individual mortgage- 
deed and its surrounding oiroumstanoes, if any» 
And if the Oourt thinks that oontraotual rate oan- 
not be allowed, but interest must be given by way- 
of damages, it can determine what the proper rate 
would be. 19 All. 39 (P.O.), Foil. {Zafar AH and> 
Dalip Singh, JJ.). HARI RAM v. ZAIDA. 

108 I. 0. 384= A. I. R. 1929 Lah. 386. 
Mortgage by condifional safe. 

In the case of mortgages oomprising a stipulation 
of conditional sale a covenant to pay posf 
interest up to date of redemption must be implled> 
unless there are very strong reasons to the con- 
trary. A.I.R, 1922 Lah. 254 (P.B.), Foil. (Zafar 
AH and Addison, JJ.). BUNYADI BEOAM v- 
CHHANQA SlNQH. 116 l.C. 28 (Lah.). 

Period fixed for payment — Paymonf noi tnadr 

xoithin time— Presumption as to interest. 

Where the amount due is not paid within thft 
stipulated time the Courts having regard to tho 
intention of the parties and the common course ofi 
events arc entitled topresume that the real intention 
was that interest should be paid till the amounts, 
are aolually re paid and unless there be anything' 
inthedooumontwhiohneoessarily indioates that 
the parties did not intend to pay post diem interest, 
the tendency of the Court is to award it. 
19 AIL 89 (P.O.) i 36 M.L.J. 118 ; 23 Mad. 584 ftnA> 
A.I.R. 1924 Mad. 738, Poll. ; 35 AU. 534, Rof^ 
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INTEREST~-‘Po8t diem. 

'{An^thakrishna Ayyat, J.). MABIMUTHU PlLLAl 
V. GOPALAKRISHNA AYYAR. 119 1. 0. 468- 

30 M. L. W. 528=1929 M. W. N. 848= 
A. I. R. 1929 Mad. 774=57 M. L. J. 314. 

_ Time stipulated for payynenl — Provision for 
•yearly interest — Enhanc^ interest in case of 
■default— Intention to pay post diem interest. 

Where a document related that the mortgagor 
borrowed Rs. lOU from the mortgagee and stated 
that the amount would be paid within a period of 
two years and also contained a provision as regards 
payment of interest once in six months with a fur- 
ther provision that if interest be not regularly paid 
the interest in arrears should carry an interest at 
12 per cent The document was construed as 
showing an intention to pay post diem ioterest. 
35 All. 534, Not appr, {Ananthakrishna Ayyar, J.). 
MABIMDTHU PILLAI V. GOPALAKRISHNA 
AYYAB. 119 I.C. 468=30 M L W. 528= 

1929 M.W.N. 648=A.I.R. 1929 Mad. 774= 

57 M. L. J. 314. 

Presumption. 

Where a mortgage-deed does not refer to pay- 
ment of interest after the date fixed for the pay- 
ment of the principal, it must be presumed that 
interest was intended to run until the principal 
fihould be paid. (Afacnair, Offg. J.C. and Staples, 
A.J.C,). Bhaskab Rao V. Balmukhdnd. 

A.I.R. 1929 Nag. 162. 

Expiry of period of mortgage^deed— Liability 

to pay contract rate. 

Where there was a provision in a mortgage-deed 
to pay interest at a certain rate and the mortgagee 
was to be redeemed within a certain period bub 
there was no express stipulation that after the 
•expiry of that period interest should bo paid. 

Held, that the same rate of interest (whether 
simple or compound) shall bo payable after the 
expiry of the period: A.I.R. 1922 Lah. 254 (P.B.) 
and 19 All. 39 (P.C.). Foil. {Tek Chand and Agha 
Haidar, JJ.). Abbas Khan v. Rau Das. 

112 I.C. 153=9 Lah. 140=29 P. L.R. 339= 

A.I.R. 1928 Lah. 342. 
Mortgage by conditional sale. 

Where the mortgage-deed is silent as to the pay* 
■ment of post diem interest and there is no express 
provision that jjosf diem interest is not to be paid, 
the presumption is that interest was intended to 
•run so long as the principal money was not paid 

off. 19 All. 39 ; 20 All. 171 ; 1 0. L. J. 50 and 

7 O.L.J. 348. Rel. on. {Rasa, /.). AMAR SiNGH u. 
BAij Nath Singh. 93 I 0.958- 

A.I.R. 1926 Oudh 378. 

^Construction of mortgage deed. 

Where the mortgage-deed provided: “ It is 
covenanted that I shall continue to pay interest 
at the rate of U annas per cent, per mensem 
annually. In case of default in payment of interest 
it shall be added to the principal and I 
shall pay interest thereon ^as well at the afore- 
said rate. I, or my heirs or representatives 
shall have no objection to it, nor shall I mortgage 
or sell the property to any other person until the 
payment of the mortgage-money. In .oas® of 
broach of promise and expiry of the stipulated 
period the mortgagee shall become the absolute 
owner of the property mortgaged and I, or my heirs, 
or representatives, shall have no objection what- 

, t- J 

Held, that the parties could not have had any 
other intention than that if the mortgagor failed 

pay ab the af^eed time, the stipulations in the 
^eed would remain in force and that the mortgagor 


INTEREST— Rate of^Excesilve, vhat H. 

would be bound to continue to pay interest at the 
agreed rate calculated up to the time of tender of 
payment of principal and interest or the institution 
of a suit by the mortgagee: 19 All. 39 (P.C.) • 
20 All. 171 (P.O.) ; 25 Cal. 246. Foil {Hears, 0. /. 
and Piggott, J.). MAHADEO PbASAD v. DHIRAJ 
SiNQH. 77 I.C. 122=44 All. 772= 

20 A.L.J. 7S2=A.I.R. 1923 All. 7. 

-Mortgage by conditional sale. 

^ In the case of mortgages cooiprisiog a stipula- 
tion of conditional sale, a oovouanb to pay post- 
diem interest up to the date of redemption must 
be implied unless there are very strong reasons to 
the contrary. {Shadi Lai, C.J. and Lumsden, J.). 
Ram Saben Das v. Mullah. 

78 I C. 103=4 Lah. 346= 
5 L.L.J. 513= A I. R. 1923 Lah. 648. 
— Rate of— Determination of. 

—The rate of interest recoverable from a judg- 
ment-debtor has no reference to the purpose to- 
wards which the money is applied. It is determined 
by the market rate then prevailing. {Jioala Prasad 
and Ross, JJ.). Mt. DULJTN v. MT BiBI ALE 
FATIMA. 77 I.C. 157= A.I.R. 1925 Pat. 201. 


— Rate of— Excessive, what is. 

Compound interest at 24 per cent, for a secured 

debt. 

Q, a shrewd man, in order to obtain release of 
his property from certain previous enoumbrances 
mortgaged his property to one M. The term of the 
mortgage was fixed at 50 years and it was agreed 
that the mortgagee should take the usufruct in 
part payment of the interest the other part accumu- 
lating at the contractual rate of 12 per cent, per 
annum. Subsequent to the mortgage, G borrowed 
a further debt from M and created a further charge 
on the same property agreeing to pay interest at 
24 per cent, per annum compouudable with six 
monthly rests. This charge was also for 50 years. G 
brought a suit for redemption oonteudlng first that 
the rate of interest in the mortgage operated as a 
olog on the equity of redemption and secondly that 
the rate of interest on the charge created was bard 
and unconscionable as the prinoipl*^ amount of the 
deed at the end of fifty years would amount to a 
big amount. 

Held , (1) that under the circumstances the rate 
of interest at 12 per cent, per annum in the case of 
mortgage was reasonable ; (2) that in the case of 
charge the rate of interest was hard and unconscio- 
nable. 4 Luck. 415 and 6 0. W. N. 1920. [Wazir 
Hasan and Pullan, JJ.). GAJRAJ SiNGH v. MdnnU 
LAL. 6 O.W.N. 1329=4 Luck 415= 

A.I.R. 1930 Oudh 173. 

-Twelve annas per cent, per mensem, at six 
monthly rests. 

Interest at the rate of twelve annas per cent, per 
mensem. Compouudable six monthly is not un- 
reasonable or unconscionable. (5en and Weir, JJ.). 
PUBOSHOTAM NARATN V. BENARES BANK LTD. 

Ill I. C. 694=A.I.R. 1929 All. 89. 

■9 per cent, per annum. 

In the Province of Oudh the rate of 9 per cent, 
per annum is a very fair and reasonable commercial 
rate of interest. 13 O.L.J. 938. Hist. (Waeir Hasan 
and Gokaran Nath Misra, JJ.). GAJ Raj SINGH «. 
MT. MULANKUAB. 105 I.C. 593=4 O.W.N. 981= 

A.I.R. 1927 Oudh 521. 

iRs. i-s O P. G. P. M. compound interest. 

Rate of interest as Rs. 1-8 pet cent, pet mensem 
compouudable half yearly was held unduly hlgn. 
(Kanhaiya Lai, J.O.). Pban v. Sheo Lal. 

26 0.0. S21=A.1.R. 1924 Ondh 139. 
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IHT BREST— Rate of— Excessive, what ia. 

■ — 24 C€nt. per annum — J urisdiciion of SmaU 

Cause Court. 

Although in the absence of evidence of custom 
24 per cent, per aannin is a high rate. Sm, G. Court 
has juTisdioCion to grant it. {Rankin, J.), Rakhaq 
CHANDRA CBATTERJEE t». ROHNI KUMAB 
Chattebjbb. 74 I.C. 601=27 C.W.N. 549= 

37 C. L.J. 399= A I R. 1923 Cal. 650. 

16 per cent, for mortgage debt. 

A rate of interest over ten per cent, need not 
neoeesarily be treated as excessive rate even where 
there ie ample security for the loan. (Simp.^on ani 
Wasir Hasan, A.J.Cs ), BasaNT Rai v. KESHO Ram. 
74 I.C. 346=9 O.L.J. 612= A.I.R. 1923 Ondh 139. 

—Rate of —Invalid pronote. 

- Right to reasonajle rate of interest. 

Where the creditor falls baok on the original 
coneidcration for the promissory note, the note 
being insuffioiently stamped, he oannot olaim 
interest at the rate stated in the promissory note. 
He can recover interest only at a reasonable rate. 
10 L B.R. 54 (P.B ). Ref. (Brown, J.). ISMAIL 
Hussain Imamsa o e. purbharhai. 

112 I.C. 254=6 Rang. 415=A.I.R. 1928 Rang. 242. 
— Rato of —Mortgage. 

Power of Court to interfere with contract rate. 
Unless tbe mortgagor can ^bow any good reason 
why the contract entered Into by him under the 
mortgage bond should not be enforced, the Court 
oannot make a new contraot for him and interfere 
with the terms of the contract. The Court cannot 
reduce the rate of interest or interfere with the 
stipulation for compound interest merely on the 
ground that the interest stipulated is considered to 
be excessive or that the interest has amounted to a 

large sum owing to the defendant not paying it at 
the stipulated periods of the rests agreed upon in 
the bond. A.I R 1918 P.G. 48; A.I R. 1918 P.O. 249 
and A.I.R. 1924 P.O. 60, Foil. (R. B. Chose and 
Panton, jj.). Ram Ebishna Kulasi v. Hebamba 
CHANDRA Roy. 119 I C. 207=99 Cal, C80= 

33 0. W.N. 388= A.I.R. 1930 Gal. 207. 

’ ■ —Agreed rate. 

Mortgagors are bound to pay interest at agreed 
wte. [Zafar AH and Bhide, JJ.). ASA Bam v. 
Eishan CHAKO. 120 I.C. 186= 

„ ^ A.I.R. 1930 Lah. 386. 

Power of Court to reduce agreed rate. 

Court has no power to reduce the rate of the 
interest on a mortgage though extortionate when 
there are no ciroomstances vitiating the transaction. 
(Boys and KendaU, JJ.). Mt. KHALLO v. JAWALA 
PRASAD. 101 I.C. 739= A.I.R. 1927 All. 538. 
Sxtensson of time for payment-interest. 
Where extension of time was granted by the 
Court for the benefit of the mortgagor, he has no 
right to have the interest reduced during that 
period. iDanxels. A.J.C.). Mt. BIBHIRAM ", Bi- 
SHAMPAB NATH. 69 I.C. 667=9 O.L J. 489= 

„ A.I.R. 1922 Oadh 268. 

—Hate of— No express agreement. 

Court rate. 

In the absence of an express agreement interest 
should be allowed at what is called the sahukara 
rate of 6 per cent, per annum, that is, the rate at 
which one money-lender charges interest in his 
ataiing with another money-lender. (Zafar AH 

J.). haru Bam V. Ghulam ah Khan ' 

97 I.C. 794=27 Pat. L.R. 267= 

B X « A 1926 liah, 464. 

— Bate of— Question of fact. 

-—The question of the rate of interest is a 
matter to be decided on the faots of each oaU. 


INTEREST— Rate of— Redaction. 

(Baker, J.C.). DADLAT RAM o. GTTLAB OhANDi 

78 I C. 131= A.I.R. 1924 Nag. 348. 
—Rate of— Reduction. 

Sttif against debtor's mother — Reduction of 

rate — Decree for interest equal to principal — Legality. 

Where it was sought to recover the money from, 
the mother of the original debtor and the mother 
clearly stated that she had no knowledge of the 
dtbt and that no demand had been made from her^ 
Held, that tbe Court would not be acting either* 
illegally or inequitably in giving the plaintifi a 
decree for interest equal to tbe amount of the 
original sum reducing the rate of interesti 
(Broadway and Zafar AH, JJ.). ilT. Laohmi o. 
Gopichand ardchand. 99 I.C. 542= 

A.I.R. 1927 Lah. 764^ 
Agreed rate not proved — 25 per cent, com- 
pound interest claimed— Considerable part of debt’ 
made up of previous interest at 25 per cent.— Award 
of 6 per cent. 

Plaintiff sued to recover Rs, 528 principal and ' 
Rs. 625 15-0 interest charged at the rate of 25 per 
cent. There had been some agreement express or 
implied, but it was not proved at what rate the 
parties had agreed that the interest should be charg- 
ed. The Court allowed 6 per cent. It was found', 
that up to an appreciable exteot tbe debt as made ■ 
up of previous interest charged at 25 per cent. 

Held, that the rate of 6 per cent, interest allowed' 
by the Court was not too low. (Horrison, J )*. 
KEWAL Ram V. Rahuat khan. 86 1 C 176= 

26 P.L.R. 29= A.I.R. 1929 Lah. 490* 

From date of decree to dale of realisation. 

Where interest agreed to was two pet cent, 
per mensem the Court awarded eight annas per- 
cent per mensem from date of decree to date of' 
realisation so that deocee-holder may not delay- 
exeoution of decree. (Scoff-Smifh and Zafar AH 
JJ.). Wasawa Mal V. Quzi Ghulam Jilani 
86 1. 0. 327=6 L.L.J. 421 = A.I.R. 1923 Lah. l28: 

No plea of undue influence. 

In a case where undue influence has not beea 
pleaded a Court has no power to reduce the inter- 
est solely on tbe ground that it is excessive, 28 All* 
670, Foil. (Daniels, A.J.C.), Pazal AZIM v. LALA 
Gibdhabi Lal. 69 I. C. 657=9 O.L.J. 422= ’ 

77 M ^ A. I. R.i923 0adh«. 

Unconsewnable rale— Power of Court. 

The defendants borrowed grain valued Rg. 99. 
whioh he promised to pay after 16 years and the 
rate of interest charged was 26 pet cent, compound' 
interest. The plaintiff claimed Rs, 1,000 as value . 
of grains, pxinoipaland interest included 
ffeW. a Court is competent to grant relief when- 
ever the rate of interest appears to the Court to be 
of a penal ohataoter, that is, so unconscionable 
and extravagant that no Court shall allow it The- 
mortgagors could not possibly have realised the 

real effect of the stipulations as to interest. (Bai- 
ten, J.C.). Hakdmohand t>. NIDAN SiNGR 

67 I.C. 243=8 N.L.J. 296=19 N. L R 1U= 

, , ,, , A.I.R. 1922 Nag, 124* 

Ssgh rate Absence of undue ♦ri;7wence. 

The mera fact that the rate of interest agreed- 
upon U high 18 not sufficient without evideucTS 

undue influence, for not giving effect to the con- 
tract which provided for such Inierost. (IWnSa 

Sir—” 



1787 


DEOESNNIAL DIGEST, 1921—1930. 


1788 


INTEREST— When granted. 

’€d for in a lease must not be reduced. 21 C.W.N. 
108, held obsolete ; 23 C.W.N, 233 (P.O.); 23 C.W.N. 
130 (P. C.) and 24 C.W.N. 444, Foil. {Teunon 

'and Chaudhuri, JJ.). Bhut Nath v. Rama Nath. 

iS Cal.93 = l.I.R. 1921 Gal. 199. 


— When granted. 

Proof of mercantile usage^Interest Act. 

In a claim for price of goods sold and delivered 
the Court is not bound to take judicial notice of 
the alleged mercantile usage as to interest, unless 
such mercantile usage has been pleaded and proved 
■with regard to suit goods ; but the claim to in- 
terest on the provisions of the Interest Act is a per- 
missible claim and should be awarded. {Marten, 
C.J. and Blackwell, /.). Dinanath Narpatbai 
V. Divanchand. A.I.R. 1930 Bom. 444. 

Implied agreement for. 

Interest may be allowed on the basis of an im- 
plied agreement to pay. (1901) 2 Ch, 548 and (1905) 
1 Ch. 807, Foil. {Bhide and Currie, JJ.). DAVIN- 
DAB Singh v. Mt. Lachhmi Devi. 

A. I. R. 1930 Lah. 985. 


•Contract for sale. 


From the time of the contract for the sale of 
immovable property the vendor becomes a trustee 
-of the property for the vendee, and the vendee 
becomes a trustee for the vendor in respect of the 
purchase-money. 

Vendor is therefore entitled to interest over the 
■unpaid purchase-money from the time the property 
Tested equitably in vendee to the time of actual 
•realization of the purchase-money. (Shadi Lai, 
C.J. and Tapp,J.). A. TOMLINSON v. W. F. 
JIABDING. 120 I.C. 538 = 30 P L.R. 699 — 

11 L.L.J. 467 = A.I.R. 1930 Lah. 131. 

Person while purchasing property m auctwn- 

'purchase paying all amount of prior mortgage 

night to. . a , .i.1. • 

Where a person discharges in good faith a prior 
•mortgage In respect of the properties which he had 
purchased in Court auction, that person is entitled 
to interest on the amount of the prior mortgage. 
The accidental circumstance, that he became the 
purchaser in Court auction by payment of money, 
.and as compensation therefor, he happened to be m 
. possession, does not in any way prejudice his right 
Iq a person entitled to the rights P"®/ 

gagee whom he paid up. 12 M.L W, 101; 41 Mad. 
Ill and A.I.R 1924 P.O. 36 Bel. »«■ 

.Krishna Ayyar, J.). KONiR v. Narasii^a 

•RAMA Iyer. A I R. 1930 Mad. 471 = 58 M.L.J. 343. 
flenf charged on land-Suit to recover arrears 

^Interest whether can be awarded. 

Where the leased properties and the other pro 
perties of the lessee were charged with the payment 

of rent due under the lease, 

Held, that the landlord was entitled to 

on the arrears of the rent, .?"dAN 

ifadhavan Na.ir, JJ.). Nanchapha KouNDAN 

u. YATASARl N. 438 = 

A.I.R 1930 Mad, 727. 

■Eauitable principles— Application 


^eZ“reT cCtmXhas Teen" exeeuted, then 
,art from cases where rescission 

ARR 

OWER CO.. LTD.^U.^ARICE^- ^ 

1929 A.L.J. 

A.I.R. 1929 P.C. 185=37 M.L.J. 662 (P.C.). 


INTEREST— When granted. 

Agent called upon to render account and refue- 

ing to do so — Liability to interest. 

It is a settled rule of all Courts of equity that an 
accounting party may under certain ciroumstanoes 
be charged with interest. An agent called upon to 
render accounts refusing to do so is liable to pay 
interest, The date of demand should be noted in 
such case. Turner v. Burkinshaw, 15 W R. 753, Ref, 
{Misra and Pullan, JJ.). 'RkGnUitA.iJDW v. Ram 
DAT. 117 I.C. 766= A.I.R. 1929 Oadh 420. 


Claim in notice. 

Where a debt is clearly due and creditor de- 
mands interest thereon by a notice, the debtor 
cannot refuse to pay on the ground that It was 
claimed on the terms of the contract which does 
nob provide for it. It is sufficient that the creditor 
claimed interest. {Waller and Madhavan Hair, 
JJ.). SITHAMBARAVADIVA AMMAL V. THIEU* 

palkadanath^ Pillat. 106 I.C. 129= 

39 M L.T. 495= A.I.R. 1928 Mad. 56. 
Sale of goods — Agreeynent or mercantile usage. 

Interest is not claimable as of right on the price 
of goods, the obvious reason being that the price 
charged includes profit. But such interest may be 
claimable by virtue of specific agreement or mer- 
cantile usage. A. I. R. 1925 Nag. 204, Ref. 
{Kinkhede, A. J. C.). DEOLAL v. TuLARAM 
RAMSUSH. 109 I.C. 785= A.I.R. 1928 Nag. 319. 

'Equity. 

A liability to pay interest cannot he implied in 
the more act of taking of the money on the ground 
of equity. (Boys and Kendall, JJ.). GULAHB SHAN- 
KAR v. MULCHAND NimICHAND. 101 I.C. 57= 

A.I.R. 1927 All. 444. 

“Loan by money-lender — Presumption. 

In the case of a debt due by a borrower to a 
money lender the presumption is that both parties 
intended that interest will bo charged, and in the 
absence of any stipulation as to the rate of interest 
to be charged interest at a reasonable rate should 
be allowed. 104 P. R.'lOl, List. {Campbell, J.)> 
AMAR DAS V. HARBHAGWAN INDAB SEN. 

102 I. C. 689= A.I.R. 1927 Lah. 854. 
‘Absence of an express or implied contract to 


, .1 4 . 1 . 

Neither under the common law nor under the 
Indian Contract Act can interest be claimed under 
a debt unless there has been either an express pro- 
mise to pay interest or such promise is to be 
implied from the usage of trade or other oitonm- 
stanoes. {Fforde and Campbell, JJ.). KiBPAL 
Singh t>. JiwAN Mal. lOl I.C. 644=8 Lah, 524= 

9 L.L.J. 149=28 Pat.L.R. 174* 

X f P 4 Q 97 T.ah. 287 . 


•Notice of claim. 


— iV Olice O) 

Where a plaintifi has not served any mitten 
otioo of demand on defendant intimating that he 
'ould charge interest the defendant is not liable 
5 pay the same. {Kinkhede, A.J.C.). SARJABAI 
YADBOSA. 90 I.C. 58= A.I.R. 1926 Nag. 64. 
Uaim for arrears of maintenance not based on 


‘C 


A claim for interest depends on contract, express 
• implied, or some rule of law allowing it. 
^here a claim for the maintenance does not 
)pond on any contract, express or implie^ no 
itorest can be allowed on the arrears. iWazw 

■asan, A.J.G.). ahid Hosain Khan v. S^bJU 
rASAD. 88 I.o. 163= A.I.R. 1926 Oadh 147. 

‘Intention — Interest Act. , ,, , -- 

Interest Act is nob exhaustive of aU 
, interest, and it is open to the Oonrts in India 
» award interest iu oases not coming within tne 
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INTEREST— When granted. 

purview of the Aot on prinoiples of equity, justice 
And good ooneoienoa. 59 I.C. 706, Foil. A oredi- 
■tor is entitled to a reasonable rate of interest 
where it was obviously not the intention of the 
parties that the money should be retained by the 
debtor free of oharge. {^^arti7leau, J.). ADU Bam 
S iDHU Ram v. Tola SIal. 89 I.C. 74i= 

&.I.R. 1925 Lah. 651. 


•SaU of goods — Agreement or usage 


Interest is not granted on the price of goods sold 
in the absence of a contract or mercantile usage or 
unless a written demand is made intimating that 
interest will be charged as provided by the Inte* 
rest Aot. [Einhhede, A.J.G.). SHEO Narayan v. 
DaDABHAI. 83 I.C. 268= 

&.I.R. 1925 Nag. 204. 

—^Interest Act— Agreement. 

Interest oould ordinarily be allowed either under 
the Interest Aot or where there is a stipulation. 

Interest oannot be claimed simply because some 
money is due, {ilukerji and Dalai, JJ.). SAIYID 
ISMILB V. Saidid Madho. 80 1. G. 63= 

22 A.L.J. 833=5 L R.A. Civ. 625= 
46 All. 897=A.I.R. 1924 All. 881. 
Notice of demand. 

A claim in a suit based on an agreement between 
the Bank and one of its servants as to security to 
be given by the servant is outside the ordinary 
banking business bn which alone interest is olaim- 
Able without notice of demand. [Dawson-ililler, 
■C, J. and Adami, ir/.). RAGHUNATH PrasADv. 
Bank of Bbnqal. 69 l.Q. 212= 

A.I.R. 1924 Pat. 295. 

Mortgage debt. 

Where in a suit on mortgage the consideration 
money was paid and there is nothing in the docu- 
ment to show that the agreement to pay was 
•qualified in Its terms, or that there was auy idea 
of substituting a remedy against the property for 
the initial liability to repay the loan. 

Held, that the plaintiff is entitled to decree 
against the properties for the amount of money lent 
with the interest due. 4 O.L.J. 510. Foil.; 16 Oal. 
:C10: 10 Cal. 740; 22 Oal. 434. Dist, {Robinson, C.J. 

Duckworth, J.). Qqah OHBSG CWON v. 
MOUNG Po MYI. 66 I. 0. 589= 

11 L.B.R. 148= A.I.R. 1921 L.B. 34. 
*— Misoellaneous. 

■ Implied agreement— Whether interest is oay- 

eible monthly or annually. 

a well-known fact so far as the ptovinoe of 
the Punjab is concerned, that In documents where 
the rata of interest only is specified, and the docu- 
ment is silent as to whether it is payable month- 
ly or annually, It is an understood thing that 
fluoh interest is payable monthly. {ShadiLal, 
c./. and Tapp, J.). tbja Singh v, Sant Singh. 

121 1. 0. 79=30 P.L.R. 711= 

o . . , , A I R. 1980 Lah. 144. 

‘Prtnetpal sum barred— Effect. 

Where there is a special contract to pay interest 

At specified rate, the principle, that where interest 

IB a mere accessory to the principal and a claim to 

latter IS barred by statute the interest thereon 

■^anot be recovered, does not apply. Hollis^ 

'Of Olyffe.) ohbang Thyb Pbin v. Law kin Sang 

119 I.O. 623= 80 tf.W N 470-' 
6 0.W.H.822=A.LR. 1929 P.C. MQ (P.O J. 

Default %n paytTient of interaet^Oause of 
faction iohen arises. " 

were as follows* 

(1) The principal and interest at Ra. 8-2-0 p.m! 


INTEREST— Hiieellaaeoas. 

were to be re-paid in a period of three years ; 
(2) interest was to be paid every six months; (Slany 
six-monthly interest unpaid was to be added to the 
principal and interest at the above rate was to be 
paid on it; (4) in case of breach of covenant the 
mortgagee could realise, all the priaoipal at onoo 
with interest and compound interest through the 
Court, The mortgagee put the mortgage la suit 
within period of limitation from the date when the 
three years expired but after period of limitation 
oaloulated from the date of default to pay Interest 
after expiry of six mouths. 

Held, that in abience of clear provision to the 
effect that the mortgagee could put the mortgage 
in suit on default of payment of interest, the oause 
of action did not accrue of default of payment of 
interest and suit brought within twelve years from 
default of payment of principal was in time. 
A.I.R. 1923 All. I (P.B.) and A.LR. 1922 All. 524. 
{Binnet and Iqbal Ahmad, JJ.) RiMADHAB u, 

RajNabain. 120 I.C. 952=1930 a L. J. 40= 

A.I.R. 1929 All. 908. 






.Iforff/age t» possession holding ouer — Interest 
on surplus profit ^Liability when arises. 

Where a mortgagee in possession holds over 
after payment of everything due to him, interest of 
on surplus profits la to be oaloulated not from the 
date of the suit but from thi date when mortgage 
amouut was paid. 7 Bom. 185. Not foil- 16 Bom. 
141, Rs/. Ashworlhv. Lori, (1837) 36 Ch. D. 545, 
Sfll. on. {Patkar and Hurphy, J J,). KaiSHNAJi 
VINAYAK «. MGTILAL ^AGANDAS. 

Si Bom. L.R. 476 = A I.R 1929 Bom- 337. 
‘'Mortgage decree— Interest in kind-opportunity 
to pay value in money. 

It is unasual in adeotee in a mortgage suit to 
direct that interest should be paid in kind instead 
of in money. 

Where iaamortgige-deoree tha lower Court in 
accordance with the terms of the mortgage-deeds 
directed the defendants to give certain amount of 
rioe to the plaintiff. 

Held, that defendants should have an opportu- 
mty oftenderiag the market price of the rice. 
Ufacleoi, O.J^. and Cramp, /.). Shiy Rao Kama 
RAO t». LAXMI BAI KOM SQBRAO, 76 1.0. 638= 

A.I.R. 1924 Bom. 52S. 

——Amount borrowed left wUh lender on deposit 
wtt^ui %nterest — Right to interest if affected. 

If a peraoQ takes loan on interest and leaves the 
amount borrowed with the lender as a deposit with- 
out interest to be drawn on, as he may require, 
the interest payable under the agreement of ^ loan 
does not osase to run. The mete faot, that a borro- 

and therefore does 

not demand It for a long time and that leader is 
himself able to use it during that time can make 

the lender’s right to the interest on 
the loan, not oan the faot. that the lender did not 
earmark and put aside the ontira amount of the 

ImL ? it : or that after the date 

of the loan the leader e books do not show tk Main 

balance sufficient to pay the unpaid balanoe of the 

loan, be material for the leader’s credit may be the 

equivalent of oash in hand and he may b^able te 

prooar. ““i soon as dsmandod. (loLt 

A.J.C.). BAPU LINGAPPA V, Ratan LAL ^ 

, . I‘® 208=A.I.R. 1993 W»d OR 

of payment. 

wWoh" is wsIl-establiSlaVr^ar; «s'a Vs Slt 
In thosa oiroamstanoas tho moaoy L airt ipjife* 
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INTEREST ACT (1839), S. 1-AppllcabIllty. 

in pa) ment of Interest and then when that is Batis- 
fied in pajment of the capital. Parr's Banking Com- 
I>any\. Yates, (lb98l 2 Q.B. D. 460. Be/, to. {Lord 
BuchmabUr.) Meka VENKATADRI APPA RaO 
Bahadl’r Zamindar Gard V. Raja Pabtha- 

SABATHY APPA RAO BAHADtlR ZAMINDAR GABU. 

61 I.C. 31==26 C.V.N. 33= 
30 M. L.T. 36=48 I. A. 150= 

44 Mad. 570=14 H L.W. 25=1921 M.W.K. 347 = 
19 A.L.J. 46f. = 23 Bon. L R. 644=33 C L J. 447 = 
A. I. R. 1922 P.C. 233=40 M.L.J. S49 (P.C.). 

INTER! ST ACT (XXXII of 1839). 

— S. 1— Applicability. 

No (tmejo* payment specified. 

Where a debt or sun is not payable at a certain 
time iben interest is payable from the time when 
demand of payment shall have been madein writ* 
ing unless there was a stipulation for payment of 
interest when the Act would have no application, 
and if an agreement to pay interest cannot also be 
implied ai<d the debt was not payable on demand 
the plaintifi is not entitled to any interest till the 
filing of suit which afiords a clear intention to 
chaige interest. 2 P.L.J.451, Dtjf. {Chofterji, J ]. 
BaU BALAE V. AMBICA SlNOH. 10 P.L T. 373 = 

A.I.R. 1929 Pat. 369. 
— 8. 1 — Applicability of proviso. 

- Scope— Improxtmtnl leatt—Bent payable on 
happening cf coniini.€ncy — Suit to recover arrears — 
Interest whether can be awarded undtr Act or under 
proi iso— English and Indian Law — Interest as 
damages under 8. 73, Conttact Act. 

Where an improvemint lease provided that the 
lands were to be gradually brought under cultiva- 
tion and until they were so brought nothirg would 
be payable to the Govirnment or to <he Jenmi and 
it further provided that the tenant should pay from 
the year in which Government revenue was paid 
rent at a cirtain rate, 

Held, that interest could not be awarded under 
the Interest Act in respect of the arrears of rent 
claimed by the lessor, 

Bela, also that interest could not be award* 
ed under the proviso to the Act on general equitable 


grounds, 

Held, further that no interest could also be 
granted under S. 73 read with illus. (n) because 
illus (n) does not entitle one for interest by way of 
damages where interest is not allowed by the In- 
terest Actor any other rule of law. It merely states 
that if a conirset to pay sum of money is broken, 
nothing but interest up to the date of payment 
can be claimed as damages provided such interest 
can be claimed under the Interest Act or any other 
rule of law. 20 Llad. 481, Foil.-, 26 Cal. 955 ; 
45 I.C. 667; 31 Pom. 354 and 18 All. 240, Not /oil; 
Other cases considered. 

Per Madhavan Nair. J.— The Interest Act is 
exhaustive and only such equitable grounds as 
have been gf^nerally recognistd io Courts of Equity 
can be relb d on in India in awarding in.erest on 
equitable grounds. The case in 42 616 is not 

correctly decid- d (Venkafasubba BaoandMadhavan 

Nair. JJ.). Nanchappa KOUNDAN v. "^^ta^am 

ITTICBATHABA MANNADIAR 3f L-W o55~ 

1930 H W. N. 438=A.I.R. 1930 Mad. 727. 


— S. 1— Arreare of rent 

Where rent is charged on land, interest can be 
granted on the arrears of rent on equitable pounds 
although th* re are rewords allowing interest in 
the instrument creating charge. Savlee y. Dracks, 
(1903J 1 Ch. 781, Foil {Venkaiasubba Bao and 


INTEREST ACT (1889), 8. l-lntereit ag- 
damages. 

Madhavan Nair, JJ.). NANCHAPPA KOUNDAN o*. 
Vatasabi ittichathara Mannadiab. 

31 H.L. W. 655 = 1930 M.W.N. 438= 

A.I.R. 1930 Mad. 727. 

“S. 1— Building contract. 

Rigltf to interest. 

A contract provided that “ all work done by the 
contractor shall be paid for according to the rates 
herein specified within a reasonable time after it has- 
been iDapecied and finally approved and passed." 

Held, that the money due to the contractor was 
not a debt or sum certain payable at a certain time. 

Held, also that interest was algo not claimable 
under the proviso to the Act and that in the ab* 
sence of any provision for the payment of interest 
in the contract or any demand for such payment,. 
DO interest could be decreed. (Wallis, C.J. and 
Seshagiri Aiyar, J.). EajaH OF PlTTAPUB t», 
POLLAMBAJU. 60 1. C. 353= 

A.I.R. 1921 Mad. 76=40 M.L.J. 16. 
—9. 1— ‘ Court.’ 

Meaning. 

The words *‘ Court in which such sums or debts 
may be rfcovered ’’ in 8. 1 refer to the Court which, 
adjudicates as to the actual debts or claim. 
(Buckland, J.). HOGARTH SHIPPING CO. v. MlTSNI 
BUSSAN KAISHA LTD, In re. 98 I.C. 238= 

S3 Cal. 735 = A I R. 1926 Cal. 1119. 
— S. 1— Damages for detention of money. 

Applicability— Suit /or rent. 

It is open to the Court in a suit lor rent to award> 
damages for wrongful detention of money even* 
though the claim of the plaintifi is not recoverable- 
either under the Contract Act or under the provi- 
sions of the ilnterest Act. 33 Cal. 998, Not/olli- 
22 C.W N. 488aDd 15 C.L.J. 684, Foil (Cuming^ 
J.). BASANT LAL V. PUBNA CHANDRA BANBBJI. . 

96 I.C. 244=A.I.R. 1926 Cal. 1117.. 
—8. 1— Date of re-payment not stipulated. 

■ ■■ — No demand. 

Where there is DO stipulation in thedooument- 
as to the date on which the principal is to be 
repaid, nor is there any proof that a demand was 
made interest cannot be claimed by virtue ol^ 
S« 1. (Boys and Kendall, JJ .). GULAB SHANKAR V» 
MULLCHAND NlMlCHAND. 101 I.C. 97= 

A.I.R. 1927 All. 444. 

Wbere a contract of loan provided “ the 

agreement is that the sum will be paid on demand, 
up to two years," 

Held, the instrument did not provide a oertaia 
time for the pa\ ment of the debt and so the plaintiff 
was not entitled to any interest. {F/orde and 
Campbell, JJ.) Kirpal Singh v . Jivan MAD. 

101 I c 644 = 8 Lah. 524=9 L.L.J. 149= 
28 P. L.R. 174 = A.I.R. 1927 Lah. 287. 


8. 1 — Discretion of Court. 

Cases not coming under Interest Act. 


The High Courts in India having the powers 
oth of a Court of equity and a Court of law, can 

ward interest in cases which are not provided for 
y the Interest Aot. 

It isimpopsihle to say that equitable principles 
hould be applied In cases of oonlraot. A question 
f tquity must apply to all oases. Miller v. Barlow, 
P C 733, Foil. (Phillips, J ). NANCHAPPA 
:ODNDANt). YETESERI TARWAD KARNAVAN. 

97 I.C. 453= A.I.R. 1927 Had. 47. 

-8. 1— Interest as damages. 

■Notice o/ demand. 


JyOliCt 0] • 

Claim for Interest in the nature of 
Qsustainable except upon service of written notice 
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IHTEBEST ICT (1889), S. 1—Intereit on price 
of goods- 

under the Interest Act. {Kinhhedey A. J, C.}. 
KBISBNABAI V EESBAO RAO. 83 I 0. 253s 

A.I.R. 192S Nag. 295. 

— >8. 1— Interest on price of goods. 

^Proof of demand or usage. 

Interest is not granted on the price of goods sold 
in the absence of a contract or mercantile usage or 
unless a written demand is made intimating that 
interest will be charged as pro7ided by the Interest 
Act. {Kinkhcde, A J.C.) ShEONABAYAN ». Dada- 
BHAX. 831 0.268= A.I.R. 1923 Nag. 204. 

— S. l—Liabllity of lambardar. 

Interest on pro/its payable to co-sharer. 

Lambardar’a liability for interest on profits 
olaimed by a co-sharer cannot be founded on S. 73 
of the Contract Act or on the provisions of the 
Interest Act. {Wasir Hasan, A.J.C.). ADITYA 
Pbasad 0. Ghhotb Lal. 78 I. C. 85= 

11 0. L. J. 206=5 L.R. Ondb 99= 
A. I. R. 1929 Oadh 318. 

— S. 1— Hercantlle usage. 

Suit for price of goods— Liability for interest. 

In a claim for price of goods sold and delivered 
the Court is not bound to take judicial notioe of 
the alleged mercantile usage as to interest, unless 
snoh mercantile usage has been pleaded and proved 
with regard to suit goods ; but the claim to inteieet 
on the provisions of the Interest Act is a permissible 
olaim and should be awarded. {Marten, C. J. and 
Blackwell, J.). Dinanath Nabpatrai v. Divan- 
<3HAND. a. I. R. 1930 Bom. 999. 

— S. l“*Money advanced for goods. 

Breach of contract ■ Interest on deposit from 

date of breach— If claimable. 

In a suit to recover money advanced towards a 
contract for the supply of goods the party making 
the advance is not entitled to interest from the date 
of the advance on the ground that the contract was 
not performed, when the contract did not provide 
for it and when no demand was made before suit 
Pet F. B {Coutts-TrotUr, C. J. and Beasley, J.)— 
He is entitled to interest for the period between the 
filing of his plaint and the determination of the 
suH, but not between the date of advance and the 
date of performance or breach. 

Per Banesam, J, (contra)— In cases where there is 
a breach of contract on the part of the defendant and 
the plaintifi is entitled to damages for the broach 
he IB entitled to interest iiom the date of the per- 
formance (or bteaoh) to the date of suit on any sum 
advanced to a refund of which he is entitled be* 
sides any other item of damage to whioh he may ho 
found also entitled. {CoutU-Trotter, G. J 
Bamesamand Beasley, JJ.). RamALINGA Mdda- 

LIAR V. S. R. MUTHUSWAUY AYYAR & SONS 

9;,809=24 M. L. W. 782= 

. t ^ ?• ^90=60 Had. 94= 

A. I. R. 1927 Had. 99=61 H. L. J. 765 (P.B.). 
—S. 1— Nainre of Act. 

If prohibitive ire other cases. 

The Interest Act forbids nothing. It permits the 
Court to allow interest in certain oiroumstanoes 
but does not limit the allowance of interest to 
those oiroumstanoes. 20 Mad. 481 and 81 Mad 250 
IHse. from ; 81 aom. 854, Foil. (BaXlifax, A.J O \ 

Habidayal 0. Bumdeblal. 94 1. q. 6n= 

21 N. L. B. 16= A.I.R. 1926 Natf ist 
-B. 1-Notlce to demand intereat. 

— —Demand for payment -in case of invoke— If 
involves 4itnand for %nteTest, i * 

Where a demand for payment is made in the 
ease of an invoice, notioe is thereby -given to 

' D. D. VOL. m— 113 h 114 




INTEREST ACT (1889), B. 1— Right to interest. 

defendant by reason of the well-known custom of 
importing firms to demand interest. (Ro&^on, 
C.J. and Beasley. J.). Y. A. Shaeoob <fc Co. o, 
Finlay Fleming & Co. 79 I.C. 291= 

1 Rang. 839=2 Bur. L. J. 180= 
„ ^ . A.I.R. 1923 Rang. 265. 

— S. 1— Price of goods sold. 

Mercantile usage not proved— Interest under 
Act whether can be allowed. 

Where no established usage is proved for 
claiming interest on the price of goods sold and 
delivered interest can be awarded under the pro- 
visions of the Interest Act of 1839 from the date of 
the demand for interest. {Marten, C.J. and Blocks 

well,!.). Dinanath V. Divanchand. 

32 Bom. L.R. 404=A.I.R. 1930 Bom. 444. 
—8. 1— Principal and agent. 

270 provMtort to pay over at fixed tme—Liabi’ 

l\ty to pay interest. 

Where it is not shown that an agent was ap- 
pointed under deed providing payment of sums of 
money realised by him at a stated time or that 
money was demanded from him in writing the 
case is not covered by the provisions of the Interest 
Act (XXXII of 1839) and the principal is not en- 
titled to olaim interest. 41 All. 254, Ref. (Afisra 
and Pullan, JJ.). Raohunandan v. Ram Dat 

117 I.C. 766= A.I.R. 1929 Oudh 120. 
-a. 1-Blght to intereit. 

Sums payable in contingertey. 

A sum certain is not payable by the written 
instrument at a time certain if its payment is con- 
tingent upon events whioh may never happen and 
the amount payable is capable of aaoertainmont 
only if and when those events happen and the 
time for the happening of those events, if they ever 
do happen, may be indefinitely postponed and no 
interest oan be allowed on suoh sum. 7 M I A 268 
Foil. (Lord Tomlin.) MAINE AND Nbw BRCNSWIOK 

Elbotbioal power Co., Ltd. v, aliob 
M. Hast. 119 I.O. 618=1929 H.W.N. 862= 

1929 A.L.J. 1088=30 H.L.W. 153= 

A. I. R. 1929 P.0. 186=57 M.L.J. 662 (P.C.). 

Interest Act— Other cases. 

Interest Aot is not exhaustive of all olaims as to 
interest, and it is open to the Courts in India to 


to? 18 enUtlea to a reasonable rate of interest where 
It was obviously not the intention of the parties 
that the mone; should be retained by the debtor 

free of charge. (AfOf<«rteott,J.). Add RamSidhu 

Ram Vn TOIjA UAZj, Oq b n 

, , , , , . 1926 Lah. 

-^-^Interest Act— Intention of parliee—Usage of 

Plaintiff is not entitled to interest under the 

Interest Aot, in the absenoe of a demand for Into- 
rest* 

Under the rules of English Common Law, inte- 
rest is not due on money unless interest is intended 
to paid or unless it is implied from the usage of 
wv® as in the case of meioantile Instrumenta 
Where, therefore, parties commenced dealings on 

the assumption that no Interest would be di 
mandedi ^ 

Held, that the plaintiff was not entitled to inter- 

« general principles of Common Law. 

42 Made 661 and iqm rk tma 

{Uadhavan Nair, /.). Venkata SBODii 

». DBSmA Ohabub. 92 1.0. au.<sa Il.luW. 

A.I.B. 1898 Ibd. 1»«1 
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INTEREST ACT (1889) S. 1— Right to Intereit. 

Interest Act — Other cases. 

The Interest Act provides that interest would be 
payable if debts or sums are due by virtue of some 
written instrument or, if payable otherwise than 
from the time when demand of payment shall have 
been made in writing so as such demand shall give 
notice to the debtor that interest shall be claimed 
from the date of such demand until the term of 
payment. Interest depends on contract express or 
implied or on some rule of law allowing it. If 
there is no contract, allowance of interest can be 
made only as a matter of law. 17A.L.J. 169; 
17 A.L.J. 177; 40 All. 497, Foil. {Mukerjeeand 
Dalai, JJ ). JWALA Prasadu. Moti Mal. 

79 I.G. 1049=48 All. 625=22 A.L.J. 558= 

A.I.R. 1924 All. 711. 

No demand. 

In the absence of an express agreement to pay 
interest or a written demand or notice that interest 
would be charged under the provisions of Act 
XXXII of 1839, the claim as to interest cannot be 
entertained. {Moti 8agar, J.). DES Raj 
SAWHUNY V. Trays Motor Works. 75 I.C. 64= 

A.I.R. 1923 Lab. 302. 

— agreement— No demand. 

Ho interest is chargeable either under Act 
XXXII of 1839 or as damages under S. 73 of the 
Contract Act on a rtiqqa which made no mention of 
interest and where no notice had been given that 
interest would be charged. {Abdul Baoof and 
Sarrison. //.)• Ranjit SINGH o. Karim Baksh. 

68 I. C. 678= A.I.R. 1922 Lah. 475. 

— S. 1— Scope. 

—It is not correct to say that Courts have 

power to award interest in all cases where money 
duels withheld. A.I.R. 1925 Nag. 451; 3 Cal. 654 
(P.C.); 42 Mad. 661; S Cal. 664 (P.C.); A.I.R. 
1916 P.C. 46 ? A.I.R. 1916 P.0.116, Disc, and AIxpI. 
{MacnaW, Offg. J.C.). P. P. Deo t>. Narayan, 

116 I.O. 669=25 N.L.R. 81= A.I.R. 1929 Nag. 170. 

• -Act if exhaustive. 

Interest Act is not exhaustive of all cases where 
interest U allowable. The award of interest 
is more or less a matter of discretion for 
Court and not of law. {Wallace, 1.). VENKATA* 
CHALAM V. PONNDSWAMI. 82 I.C. 536 = 

1924 H.W.N. 499= A.I.R. 1925 Had. 46= 

47 H.L.J. 312. 

INTERIM ATTACHMENT. 

See C, P. CODE, 0. 38, R. 5. 

INTERLOCUTORY APPLICATION. 

See 0. P. Code, S. 115. 

INTERLOCUTORY JUDGMENT. 

See C. P. Code, S. 115. 

INTERLOCUTORY ORDER. 

See C. P. Code, Ss. 104 and 115. 

INTERNATIONAL LAW. 

— Adoption. 

Law of domicile— Applicability on vuitters 

relating to status of parties— Suit for declaration as 
to the invalidity of adoption— Defendants domietted 
in French territory— Owner ship of properties in Bri- 
tish India, wJiethercan confer jurisdiction. 

Whore the suit was filed in Court in British 
India for a declaration that the adoption of the 2nd 
defendant by the first defendant was invalid and it 
appeared that the defendants were French sub* 
)6ctB. holding property in British todia. 

Held, that the question of adoption related to the 
status of the parties, that the law of domicile, 


INTERNATIONAL LAW-Exliting rlghti and 
later agreementB. 


namely the French Law was applicable and that 
consequently the suit was not maintainable, 

Held, also, that the litigation was not with re- 
gard to the property situated within British India 
and that the British Indian Courts could not 
snatch at jurisdiction on that ground. 

Per ReiUy, J . — The possible convenience of a 
British subject is no justification for requiring 
French subjects to submit their family afiairg to 

be investigated by British Indian Courts 

Equitable jurisdiction which can be enforced only 
per sonam never extended to foreign subjects 
beyond the realm. {Phillips and Reilly, JJ.), 
RAMAKRISHNATTA V. MAHALAKSHMAMMA GARD. 

30 L.W. 691. 

—Decree against foreigner. 

Enforceability as test of validity. 

If is a fundamental principle of international 
jurisprudence that a sovereign of a country acting 
through the Courts thereof has no jurisdiction over 
any matters with regard to which he cannot give 
effective judgment or which he can render effective 
only by interfering with the authority of a foreign 
sovereign or the jurisdiction of a foreign Court. 
Effective judgment means a decree which the so* 
vereign under whose authority it is delivered, has, 
in fact, the power to enforce against the person 
bound by it, and which, therefore, his Courts can, If 
he chooses to give them the necessary means, enforce 
against suoh person. {Rupchand and Bilaram, 
A.J.Cs.). DOONGER9I AUOHAR l>. HARIBHOY 
Prasji. 101 I.G 438 = A.1.R. 1927 Sind 160. 


—Existing rights and later agreements. 

'Intention of parties. 

Later agreement governs the existing rights of 
the parties in preference to the earlier agreement 
in International Law as in Municipal Law. But 
where the later agreement is silent and does not 
abrogate the former as a whole or in respect of any 
particular portion, the earlier agreement may bo 
looked and reconciled if possible, with the later. 
In all suoh cases the rule is that intentions of the 
patties must be given effect to and it must be pre- 
sumed that the later agreements were entered into 
with full knowledge and in view of the prior 
agreements. {Kirwa^, J- C., Aston and Madgavkar, 
A. J. Cs.). S. S. “BRAUNFELS”, In re. 

76 1.0. 337=A.1.R. 1925 Sind 4 . 


(ITERPLEADER. 

See 0. P CODE. 0. 35. 

MTERPLEAOER SUIT. 

See 0. P. CODE. 0.35. 
MTERPRETATIOM OP DEEDS. 

See Deed -Construction. 
HTBRPRETATION OP STATUTES. 
AdjeotlTO and substantive law. 
Alteration of law. 

Ambiguity. 

Amending Act. 

Analogy. 

Application hy Court. 

Bye-law. 

Canning’s proclamation. 

Circulars. 

Codification. 

Common Law rights. 

Construction nullifying statute. 
Contract— Canons of construction or. 
Declaratory Act. 

Directory and Mandatory provlsioM. 
Ejusdem-generis. 

English deolslons. 
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O-KIERPRETATrOK OF SXATUTES-AdjectiTe 
and aabstantlve law. 

Eqalty, 

Estoppel against statute. 

Exceptions. 

Exercise of right. 

Express words. 

Expropriating statate. 

Fiction. 

Fiscal Act. 

General and special Acts. 

Oeneral and special provisions. 


Hardship. 

Harmonioas construction. 


Headings. 

History of Legislation. 

Illustrations. 

Indian enactments. 

Intention of legislature. 

Interpretation of clause. 

Judgment, statement In. 

Jarlsdiotiott. 

Eanguage. 

Later enactment. 

Liability. 

Liberal oonstruotion. 

Limitation statutes. 

Location of provisions. 

Marginal notes. 

Maxims. 

Neaning of words. 

J?enal Act. 

Fersona-designata. 

Powers of Court. 

■Powers of legislature. 

Preamble. 

■Precedents. 

Procedural law. 

Proceedings In Legislative Oounoll. 

Proviso to a section. 

^blloatlon In Gazette. 

Public policy. 

Punctuation marks. 

Qualifying word. 

Reenactment. 

Repealing Act. 

Retrospective effect. 

Right and remedy. 

Rules framed under seetloni. 

Schedules. 

Singular and plural, 

-Special powers. 

•Stare declrls. 

Statement of objects and reasons, 
strict construction. 

Surplusage. 

Hi 8 oenan 60 Qg, 

— Adje otixe and substantive law. 

'■oompleted ® document is to be 

pPRA SAJEB PBAmInIK. 103 I q’ m't 

Wie-, X. A-*-®- Cal. 763. 

afcatnfJl 1 provision of positive 

“onf 

A re-arrangement of a seotlon in a nn» 
not nooeosarily tt, Jam 



INTERPRETATION OF STATUTES— Ambiguity, 

Where the words of a section are clear and nn* 
ambiguous as those of 0. Al, B. 81, it is hardly 
permissible to curtail their plain operation on a 
consideration of the arrangement of the 
section. Nor does the arrangement of 
rules inO. 41, lead to the oonelusion that B. 31 
does not apply to judgment pronounced under 
0. 41, R, 11. (Chari, J. ). Mg. Saw v. Maw Bwin 
B ra. 95 l.C. 881=4 Rang. 66- 

3 Bur. L.J. eO^A.I.R. 1926 Rang. 129. 

Where the terms of an enactment are quite 

clear, it is unnecessary to enquire into the reason 
for the change they have made in the previous law. 
(Devadoss and Wallace, JJ). KOTHANDABAMA 
CHBTTIAB V. ANNAMALAI PILLAI. 

87 l.C. 399=1925 H.W.N. 169= 
48 Mad. 488=22 H L W. 103= 
A.l.R. 1923 Mad. 589=48 H.L.J. 406. 

C. P. Code (1908), S. 66— S. 317 (1882). 

The essential difierence in the drafting of 8. 66 

shows that the Legislature did not approve of the 

narrow construction of S. 817 given to it by deci- 
sions of which 21 All. 196 is an example. The 
section is intended to make it clear that the legis- 
lature, disapproving of benami transactions, meant 
to prevent actions against certified purchasers and 
their transferees. (Ifears. C./. and Knox, J.), 
ABDUL JALIL KHAN 0. OBBDULLAH KBAN 

62I.C. 725=43 All. 416=19 A.L.J. 227= 

A.I.R. 1921 All. 165. 

— Ambiguity. 

Matter doubtful— Interpretation preventing 

abuse of ptoeess of law should be put, (Boys 
Young and Sen, JJ.). Empbbob v. Honanohal 
SINGH. 123 I. 0. 673=31 Cr.L.J. 546 = 

1930 A.L.J. S64=A.I.R. 1930 AH. 265 (P.B.). 

H the Act of the Parliament is clear, the High 
Court oan only give effect to the language used. 
If the language is capable of two meanings, the 
Court may no doubt adopt the oonstruotion which 
seems to produce a beuefioeat result rather than a 
construotion which produces an opposite result ‘ 
but if the words are clear, the Court oan only give* 
to them their natural meaning. (Beaumonf, 0,/. 
and Baker, J .). Secbbtaby op State v. Vaodcm 

A.I.R. 1930 Bom. 597. 
Per Bhide, /.—Where the language of an 
enactment is somewhat ambiguous and two oon- 
etruotions are possible, the construction most 
beneficial to the subjeot will have to be preferred 
according to the canon of interpretation. (Brodi- 
way and Shtde, JJ.). Des Rai v. Emperor. 

A. I. R. 1930 Lah. 781. 

Where words are capable of two meanings 

the rule la to adopt that which would give a^e 
effect to the words than that which would alva 
none. 42 L. J. Ad. 1, Bef. (PerZcU J 0 
Rupchand and WUd, A J.cl). KnUDABoi v 
PANJO. A.I.R. 1930 Sind 265 (P.B.).' 

“Where there are two possible oonstruotiona 
it 18 the duty of the Court to use the oommon-sanse 
oonstruotion. (rot^nj, J.). Mansa Singh o 
Emperor. 119 I.C. 570= 1989 A.L J. 1044 - 

4aQa n ^ 996=12 A.I. Cf. R, 337= 

1929 Or. 0. 3S8=1.I,R, 1989 All. 780. 

-It is a cardinal rule governing the internrata- 

tlon of statutes that whan the language of tha leDla 

Utare .dmU, of two oonotruoffi. tC 

Should nos adopt a oonstruotion Which would la^ 

to an abaurdlty or obvious injuatige. (Bhodi -iol 
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INTERPRETATION OP STATUTES— Ambiguity. 

C./,, Broadway. Harrison, Tek Chand and Dalip' 
Singh, JJ.), Khan Gul v. Lakhasingh. 

Ill I.C. 175=9 Lab. 701 = 10 L.L.J. 413 = 
30 P. L.B. 60= A I.R. 1928 Lab. 609 (F.B ). 

If an Act is so drafted as to allow a loophole 

for malefactors, it isa circumstance more relevant 
to the amendment of the Act <than to the interpre* 
tation of its terms. {Jackson, J.). Chandu Kutti 
V. MAHADEVI. 110 I.C. 738=28 M.L.W. 704= 

A.I.R. 1926 Had. 534=53 U.L.J. 430. 
■"Per Fawcfitt,J , — A Court, if it finds that the 


meaning of a statutory provision is not clear in itself, 
can examine the surrounding circumstances that 
led to or accompanied its enactment. lAfar^en, 
C.J., Faivcett. Kemp, Mirza. Blacktcell, Paikar and 
Taleyar Khan, JJ.). Hatimbhai v. Framroz 
EDULGEE. 104 I.C. 8=51 Bom 516= 

29 Bom. L. R. 498= A. I. R. 1927 Bom. 278 (F.B.). 

A Court is entitled in case of doubt to reject 

an alternative which must lead to undesirable, if 
not to, anaroolous results. {Odgers and Curgenven, 
JJ.). Vbnkatanarasayya V. Official Re- 
ceiver, Godavari. 104 I.C. 177= 

26 M. L. W. 61 = 1927 M. W. N. 429 = 
1927 M.W.N. 702= A.I.R. 1927 Mad. 826= 

53 M L.J. 136. 

Per Beilly. J.^lt is a well established rule 

that, when a provision of a statute is susceptible 
of two interpretations and one of them leads to a 
manifest absurdity or to a clear risk of injustice 
and the other leads to no such consequences, the 
second interpretation must be adopted. {Ra^nesam 
and ReWy, JJ.). K. R. MUTHU, A. R. ABUNA- 
CHALAM CHETTY V. DAVID ESQ., TBE OFFICIAL 
RECEIVER, RAMNAD DIST. 99 I.C. 284— 

50 Mad. 239 = 24 M.L W. 730= 
A.I.R. 1927 Mad. 166=51 M.L.J 671. 
—Of the two alternative constructions which 

are both possible, the one which does not lead to 
an absurdity should be accepted, and specially so 
when it is one which is most in accordance with 
the intention of the Legislature so far as it can be 
gathered from the provisions of the Act taken as a 
whole. Grey v. Pearson, 6 H L.C. 61 and Calguto 
V. Brooks, 14 A.C. 498. Ref {Rupchand, A. J.C.). 
ttati Dost Mahomed «. Mohan Das Lal Chand. 

91 I.C. 573 = 20 B.L.R. 238= 

A. I. R. 1926 Sind 81. 

Per Walsh, J.— Where a section or an Act is 

capable of two interpretations the purpose of the 

enactment must be looked into. {Wahh, Ryves and 

Mukerii JJ ). MUBARAK HUSSAIN V. AHMAD. 

84 I.C 749=22 A.L.a. 321=5 L.R.A Civ- 201 = 

46 All. 489= A I R. 1924 All. 328 (F B.). 

Per Richardson, J.—U there be any doubt as 

to the meaning of the Act it is permissive to have 

recard to the state of things to which the Act was 

intended toapply, the conditions in which it would 

operate and the class of persons which it was 

ih^tended to benefit. {Richardson and B.B. Qhose, 

rJ \ ^KCY OF STATE U. R.\J KUMAB MUKHBR- 
JJA. bSCY. or ^ ^ = 

27C.W.N. 472 = 50 Cal. 347 = 
A.I.R. 1923 Cal. 585. 

Context to be looked into. 

When a word has two meanings one of a re- 

Btriotive nature and the other of 
character and when we have to decide which of the 
two meanings would be appropriate, it seems ne^s- 
sary to turn not only to the context in relation to 

whfch the word is used but also to 

object of the section and to the r^son of ‘he rule 

contained therein. 89 Cal. 1029. Foil; 42 All. 76, 


interpretation of statutes — Amending. 
Act. 

N^ot foil. (Macleod, C.J. and Shah, J.). EAST INDIAN 

Railway Co. w.Dayabhai Vanmalidas. 

67 I.C. 852=47 Bom. 18 = 24 Bom. L.R. 416= 

A.I.R. 1922 Bom. 416. 

— Amending Act. 

S. 174 (5), B. T. Act (1885). 

Held, that the change in 8. 174 (5) eSected by the 
Amending Act regarding the right of appeal does 
not take efiect retrospectively so as to apply to 
pending proceedings. Rules as to interpretation of 
statutes discussed. [Graham and Milter, JJ.). 
Nogendba Nath Bose v. mon Mohan Singh. 

34 O.W.N. 1009. 

S. 174, B. T. Act. 

that the new law enacted in 8. 174 by the 
Amending Act does not take efieot retrospectively 
so as to render an appeal incompetent on the 
ground that some new obligation created there- 
under has not been fulfilled. {Mulliek, J.). ASI- 
KANNESSA BiBI V. DWIJENDRA KRISHNA. 

34C W.N. 820. 

Ashworth, J . — When a short title Is given in 

an original Act, the Act, however subsequently 
amended, can be called by that short title. To hold- 
otherwise would be to hold that where the legisla- 
ture bad prescribed a short title it was necessary 
to use a longer one. (Sulaiman and Ashworth, 
JJ.). Phool Chand v. Ram Nath. 

107 I.C. 370 = 50 All. 430=26 A. L.J. 142= 

A.I.R. 1928 All. 186. 

An act is not to be considered to take away 

the rights and privileges conferred by a former Act 
unless it is quite clear from the provision that it 
does so. [Cuming and Mulliek, JJ.), SHEBA Kali 
Kumar v. Chuni Lal. 103iI.0. 674= 

31 C.W N. 1007= A.I.R. 1927 Cal. 748. 

Declaratory or explanatory acts are refros- 

pective. 

Even when mistakes in legislative enactments are 
corrected by a later Amending Act, the Amending 
Act should be read as part of the Act which it was 
intended to correct. Though the Aot is not called 
a declaratory or explanatory Aot, if from theworda 
used in the Act the Court can come to the conclu- 
sion that it is declaratory or explanatory Act,, 
retrospective eSect will be given to such Aot. Ths 
King V. Pihabitants of Dursley, (1832) 110 E.R. 168, 
Ref. [Devadoss, J.). BALAJI SiNGH u. OHUKKA 
GANGAMMA. 99 LC. 143 = 

A.I.R. 1927 Mad 83=51 M.L.J. 641. 

C. P. Tenancy Acts, IX of 1898 and I of 1920. 

The law applicable to the devolution of ooou- 
pancy holding is the law existing at the date 
of devolution. The mere fact that during the 
interval the Legislature thought fit to change the 
law is no ground for thinking that the old law 
which it repealed was of the sanae nature as the 
repealing enactment itself. [Kinkhede, A.J.C.h 
MULCHAND V, CHANDRA SiNGH. 95 LC. 589 

9 N L J. 207 = A.I.R. 1926 Nag 433* 

When there is an amendment to a statute the 

real question is whether the amendment aSeots the 
determination of Particular question and not 
whether a particular question Is excluded from the 
operation of the amendment. 

Cuming. JJ.). Nanda Ram v. 

TiRA TiuTTA 82 I* C« 297 — 28 C* W« N. 403 

DBA DUTTA. ^ 222=: A.LR. 1924 Cal. 881. 

"’p^fs’i^f^n^’the old statute to which m 
reference is made in the 

construed irrespective of the amendment. [HooHer 
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Act. 

.■ 36 $ and Cuming, JJ.). NANDI EAM c- JOGENDRA 
Chandra Dotta. 82 i.c. 297=28 C.W.N, 403= 

39 C.L.J. 222= A.I.R. 1924 Qal. 881. 
. -The object of amending the laws is to end as 
iar as possible the conflict of old decisions. [Ken- 
nedy, J.C. and Madqavkar, J’.C.). Saker Chand 
NABSIDAS V. YACOOB. 73 1.0. 311 = 

17 S.L.R. 255=A.I.R. 1923 Sind 14. 

—Analogy. 

■ 'Though it may be permissible to construe 
an Act with reference to another Act when they are 
jjori materia, the absence of an express provision 
in one does not necessarily import intentional 
omission in the other without clear words to that 
eSect. The Act, as it stands, must he construed 
within its four corners. [Snhrawardy and Cam- 
_miade, JJ.). NDDDBA MILLS CO., LTD. v. SlDHES- 
WAR CHATTERJBE. 113 I.C. 313 = 

32 C.W.N. 1055=36 Cal. 280 = A.I.R. 1929 Gal. 33. 

The mere faot that statutory rights to abate* 
ment of rent on a lesser ground have been created 
in some provinces, does not justify the view that 
such a right exists, as part of the general law of 
the country. [Fawcett and Coyajee, JJ.). ViSHVA- 
NATH V. Bamerishna. 92 I.C. 537=30 Bom. 94= 
27 Bom. L.R. 1478= A. I. R. 1926 Bom. 86. 
—Application by Gonrts. 

Appellate Court — Law expiring or changing 

since trial Court's decree procedure. 

Where the plaiotifi’s suit lor ejectment was 
'dismissed under S. 11 of the Rent Aot, bnt when 
the appeal oame on for heating, the Bent Act 
expired and the appeal was allowed. 

Held, that the case was rightly decided as on 
the day the lower Appellate Court delivered its 
.judgment, the law applicable was the general law, 
ve., T. P. Aot, and the tenanoy having been validly 
determined under it a decree ordering ejectment 
was correct. 

It is true that an appellate Court has bo decide 
a ease as it was presented before the Trial Court 
^nd on a consideration of which the original 
judgment is based. But if the right claimed is 
one which has either oeased to exist or been 
'modified by certain eyents which have transpired 
since the decree of the Trial Court, the Court is 
bound to take notice of it in order to give just and 
proper relief to the parties to the appeal before it. 
[Suhrawardy and Graham, JJ.). SURESH Ohan* 
DRA OHATTEBJEB «, KANT! CHANDRA BHATTA- 
<fHARJEE. 110 I.C. 718=47 C.L.J. 630= 

A. I. R. 1928 Gal. 436. 

' The application of Aot Is when the parties 
begin to move under it. (Fiscounf Dunedin.) 
JEESHORAM PODDAB V. nundo Lal. 

101 I.o. 88 = 34 Cal. 808=54 I.A. 152= 
1927 H. W. N 340=29 Bom. L.R. 868= 
31 C.W.N. 648=38 M L T. 95=26 M.L.W. 433= 

23 A.L.J. 986=46 C.L.J 341= 
A.I.R. 1827 P,C. 97= 82 M.L.J. 653 (P.C.). 
——Where there are two conOioting provisions 
•of the Legislature, and the question is which must 
DO taken to govern the oase, it is the duty of the 
Court to see the terms of which provisions are 
more appropriate to the oiroumstanoes of the case 
in order to decide whether the one provision or the 
•other governs the rights of the parties, (ruabji 
A,J.O.). MUHIOIPAHTYOP KABAOHIv. Kabaow 

Elbotbio Supply Oobpobation, Ltd, 

98 1.0. a26=A.I.R. 1926 Siud 115. 

The role of Muhammadan Law . abont misi* 

tog persona la purely one o| a^^^aht^ey preaou^p* 


INTERPRETATION OF STAT0TE8 — !CailAtog^ 
proclamation. ; 

tion and is not applicable in the face of 'Bvidenoe 
Act, Ss. 107 and 108. 7 All. 297 {P.B.), Foil. [Lind- 
say and Kankaiyx Lal.jj.). Maibaj Fatima u. 
ABDUL Waheed. 63 I 0. 286 = 43 All. 673= 

19 A.L.J. 713= A.I.R. 1921 All. 175. 

—Bye-law. 

Subsidiary legislation, by bye*law if it is to 

be valid must come clearly within the powers given 
to the body making it by their controlling statute 
and neither 3. 119 (L) nor S. 319 (2) empowers the 
Corporation to make bye-laws in regard to the re- 
fund of taxes. (Rgiffp oni Cornish, JJ.). 
Baohavalu Naidd Son v. Corporation op 
Madras. 31 M.L.W. 721 = 1939 M. W. N. 427= 

A.I.R. 1930 Had. 648. 


——If a bye-law making body promulgates a 
bye-law under a provision whioh is inapplicable 
bnt it still had an authority to make the bye-law 
under some other provision of law, the bye-law 
may yet be quite valid. IS Mad. 286 ; A.I.R. 3924 
Mad. 9*2, on. [Reilly and ComisA, J/,). 

V. M. raqhavalu Naido & Sons o. Cobpo- 
BATioN OP Madras. 31 H L.W 721= 

1930 H.W.N. 427=A.I.R. 1930 Had. 648. 

■■A bye-law must conform with the provisions 
of the enactment under whioh it purports to be 
made. A bye law which diSers materially from 
the Aot, should not bo enforced. 37 Cal. 545, Foil. 
[Abdul Qidir.J). JoTI PERSHAD v. BMPEROB. 

64 I.C. 12g=2Lah. 239=102 P.L.R. 1921 = 
22 Cr.L.J. 737 = A.I.R. 1921 Lah. 134. 
The English law as to the necessity of bye- 
laws being reasonable is applicable to bye-laws 
framed in the exercise of their statutory powers of 
Municipal Boards in India. 24 All. 439, Foil, 
[Abdul Qadir, J.). JOTI PersHAD V. EilPBROB. 

64 I.O. 129=2 Lab. 239=102 Pat.L.R. 1981= 
22 Cr.L.J.i737=A.I.R. 1921 Lah. 131. 

The validity of bye-laws made by pubUo 
representative bodies under statutory powers must 
be approached from a different standpoint from 
bye-laws of Railway or other companies oariyiug 
on business for their own profit. Courts of Justice 
ate slow to condemn Municipal bye-laws as 
invalid on the ground oi unreasonableness and 
support them is possible by a benevolent interpre- 
tation. But if a bye-law necessarily involves that 
whioh is unreasonable it is the duty of the Court 
to deolaro it as invalid, (Robinson, J,). P. S. 
PiLLAi V. Moolmbin Municipal Committee. 

59 I.o. 543=22 Cr. L.J. 113 = 13 Bur. L.T. 107, 
— Canning’s proclamation. 

Effect tons not altered by parwana issued by 

Chief Commissioner of Oudh in 1858 or by moWni; 
proclamation by Her Majesty in 1868— Ctisfowwry 
tights enjoyed previous to confiscation also are 
unenforceable. 


A number of suits were brought by the Secretary 
of State for the recovery of certain plots of land in 
the town of Rae Bareli, 

Held, that the effect of Lord Canning’s procla- 
mation, dated 15th March, 1858, was to divest all 
land property from proprietors in Oudh and to 
transfer it to and vest it in the British Government. 
Theprwana issued by the Chief Commissioner of 
Oudh, Major-General Outram, on the asth March 
1^, could not be taken to have altered the efieofe 
of Lord Canning s proclamation ot to have operated 
to divest from the British Govarnment ^ pro- 
perty whioh h^ been vested In it. The muSnr 
proclamation issued by Her MeleaW In Onnl^Si 
«id published In the Oaloutta 
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November, 1858. cannot in any way be held to 

as a restoration of the property 
which was confiscated under the proclamation of 
Lord Canning. 

A record of custom in the watih-ul-arz, by itself 
cannot operate to re-vest property which had been 
the subject of coDfifCGtion. The laods acquired by 
confiscation, are taken by the Government free of 
all customary rights which formerly attached to 
them, and the Government is in no sense the suc- 
cessor in- interest either of the native Government 
or of the ztmindars or other persons whose rights 
were confiscated. Customary rights of occupation 
cannot be enforced against the Government. {lAnd- 
say, J.C. find Wazir Easan, A.J.C.). SECY. OF 
STATE u. MD. Qapim. 61 I.C 871=24 O.C. 77= 

6 0 L.l. 160=A.I.R- 1921 Oodh 88. 
—It is now well-settled law that Lord Canning’s 
proclamation worked a complete confiscation of all 
rights in the soil of Oudh. The proclamation of 
Sir James Outram which was issued on the 22nd 
March, 1658, could not be taken as changing the 
efiect of the proclamation of Lord Canning in so 
far as it might be inconsistent with it. and could 
not have the efiect of divesting any p operty from 
the British Government which bad been vested in 
it. 6 I.A. 63. Ref. 

The letter of the Financial Commissioner, dated 
the 7th August, 1868, intended to declare and did 
declare that the land occupied by houses in the 
city of Lucknow was the property of the owner of 
the bouses in possession. The declaration was not 
confined merely to those areas of the city which 
were known as “mohallas” but extended to all 


areas constituting a part of the city, including 
Baraulia, Qutubpur, Khalispur and Iradatnagar. 
The Financial Commissioner had authority to 
issue the orders contained in his letter ; and that 
even if it be assumed that authority was original- 
ly wanting it was subsequently supplied by impli- 
cation so as to constitute a ratification of the 
Financial Commissioner’s act hy the Government. 
The orders of the Financial Commissioner contain- 
ed in the letter of the 7th August, 1868. operated 
to transfer to the owners of all houses in the city 

of Lucknow, who were in possession, the proprie- 
tary right in the lands occupied by their houses. 
{Lindsay, J.C. and Eanhaiya Lai, A.J .C.). BARATI 
V. Secy, of State. 61 I.C. 721=24 O.C. 33= 

8 O.L.J. 233=A.I.R. 1921 Oudh 65. 


—Circulars. ^ ^ . 

Circulars have not the force of law unless issu- 
ed under some enactment. . 1 

The circulars in the Manual of Civil Circulars 
Issued by the High Court are not on the same 
footing as rules which are passed in awordance 
with the prescribed procedure in Part X of the 
C. P.Code. Unless a particular circular is passed 
under some enactment, which gives it the force of 
law, obviously the mere fact that it is issued 
under the authority of the High Court is not suffi- 
cient to give it that force. 22 Bom. L. E. 970. Bel. 

on. {Fau-ceit and Madgavhar, JJ.). I^AYANAND v. 

^AJT 98 I. C 754=50 Bom. 798 = 

28 Bom. L.R. 1082=A.I.R. 1926 Bom. 548. 
— Oodlficfttion. 

When law has been codified, it cannot be 

modified gradually from day to day as the chang- 
ing circumslances of a community, require, by 
rules of practice made to meet these imperMpti- 
■bly changing conditions. Any modification, how- 
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Law rights. 

ever small must be made by the legislature, when 
a suitable opportunity arrives. {Cuming and Lari 
Williams, JJ.). RebATI MOHAN CHAKBABABTI 
V. Empebob. 115 I.C. 258=32 C.W.N. 943= 

56 Gal. 150=30 Cr.L.J. 438= 
12 A.I.Cf.R. 263 = A.I.R. 1929 Oal. 57. 
The words of a statute should not be depart- 
ed from on the ground that something was omitted) 
to be enacted, and it is bad policy to add to codi- 
fied law some of the provisions of the English 
Common Law on the ground that the codified law 
is silent as to them. {Devadoss and Waller, JJ.)* 
Peddabha Eeddt V. Vababa Reddt. 

116 I.C. 337=52 Mad. 432=29 M.L.W. 210= 
2 H.Cr.C. 8=1929 H.W.N. 84=30 Cr.L.J. 613= 
13 A.I.Cr.R. 21= A.I.R. 1929 Mad. 236= 

56 M.L.J. 570. 

• 'It is of the essence of a Code to ho exhaustive 

on matters with which it deals. 29 Cal. 707 (P.C.)» 
Foil. {Harrison and Dalip Singh, JJ.). FIRM 
NATHU MAL V. PIBM LACHMI NABAIN. 

96 I.C. 910=A.I.R. 1926 Lah. 670. 

■ Where a statute is expressly said to codify 
the law it is not permissible to go outside the Code 
GO created, because before the existence of that 
Code another law prevailed. {Schwabe, C.J., 
Phillips, Devadoss. Venhatasubba Rao and Wallace, 
JJ.). GOPAL NAiDTi V. Empebob. 73 1.0.343= 
46 Mad. 605=24 Cr.L.J. 599=17 M.L.W. 592= 

32 M L.T. 352=1923 M.W.N. 425= 
A.I.R. 1923 Mad. 523=44 M.L.J. 655 (P.B.)^ 

. The essence of a Code is to be exhaustive on 
the matters in respect of which it declares the Jaw 
and it is not the province of a Judge to disregard or 
go outside the letter of the enactment according to 
its true construction. 29 Cal. 707 (P. 0.), FoU» 
{Raymond, A.J.C.). FiBM OF NOTANDAS v. FIRM 
Pbibhdayal. 63 I.C. 134 = 15 S. L.R. 61= 

A.I.R. 1921 Sind 38. 

Per A. /.C.— Codification in India is 

to a certain extent a gamble. First of all Indians 
have to express themselves in a language which is 
after all foreign to them. Local Governments do 
not command the help of men trained in drafting 
laws and even at the time of legislation it is not 
settled accurately and in detail what a particular 
Act is required to provide for. There are vague 
notions to remedy an evil or to satisfy certain 
sentiments but the full details are not worked out. 
{Simpson, A. J.C.) . ACHAT SiNGHv. SHAGUNATH 

KUAR. 90 I.C 470=29 O.C. 51=2 O.W.N. 713= 

12 O.L.J. 603 = A.I.R. 1926 Oudh 2. 


lommon Law rights. , . 

A statute purportingto create a special juns- 

!tion must be very strictly construed particularly 
it is likely to have the effect of depriving the 
aiect of a common law right. {Findlay, J.C.), 
LAJI V. CHINDYA. 122 J-C- 703= 

A.I.R. 1930 Nag. 205. 

It is a cardinal principle of the construotion 
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itatutes that no legislative enactment should be 
ionstrued as to take away the common law 
its of private persons, and the intention of the 
slature to do so must be expressly stated or 
essarily implied. (Chari. J.). 

SAAB CO., ltd. V. municipal CORPORATION, 

SOOOK. 107 I 

^hen'an^A^tTp^flcally says that t**® 

ion in a Civil Court is not taken away except in 

cases specifically mentioned in the Act, it 



1805 


CIVIL. OR] 



[INAL 


AND BBVENTJB 


1806 


IHIflRPRGTlTION OP BTITOTES — Common 

Law rights. 

would be opposed to the prinoiples of oonstruotion 
of a special Aot to hold that it takes away the 
right ol a party to seek redress in a Oivil Court in 
other oases. Tbe right of a person to seek relief 
in a avil Court is a common law right, and as long 
as he can ^ow cause of action, he can bring a 
suit lor redress. (Devodoss and Jackson, 
JJ.). JAGANNATHA PiLLAI 0. KATHAPEBUMAIi 
PlLIiAI. 103 I.C. 88=* 

81 Mad. 76s26 H.L.W. 372 = 39 H.L.T. 889= 
1927 U.W.N. 913=A.I.R. 1927 Had. 1033= 

53 M.L.J. 688. 

Per Reilly, J, — It is the duty of a Court to 
Interpret a provision restricting the ordinary right 
of every man to come to Courts for relief, with the 
utmost strictness. [Ramesam and BeUly, JJ.). 
K. R. MUDHU A. R. Abdnachalam Cheitt V. 
DAVID ESQR., The OFFICIAL RECEIVER, RaM- 
MAD DlST. 99 I.O. 284=30 Had. 239= 

24 H.L.W. 730= A. I. R. 1927 Mad. 166= 

51 M. L. J. 671. 

■ An enactment of a character which deprives 
the subject of his right to resort to the ordinary 
Civil Courts of justice for relief in certain oases 
ought to be construed strictly and the Court 
should not extend its operation farther than the 
language of the Legislature requires. {Ramesam 
and Curgenven, JJ.). VAIDYANatra ATYAB t>. 
Yogahbal AMUAL. 99 I.C. 432=50 Had. 441= 
23 H.L.W. 660=A.1.R. 1927 Had. 140= 

31 H.L.J. 695. 

—Construction nullifying statute. 

——In a body of codified law, no one enactment 
should be so construed as to render the express 
provisions of another enactment absolutely nuga- 
tory. {Prideavx, A.J.C.). Pdndlik v. BhaG- 
WANTBAO. 96 1. C. 893=A.I R. 1926 Nag. 491. 

— Contract, canons of oonstrnction of. 

When void — Waen voidable. 

Where the legislature has prohibited the making 
of a contract, and has expressly provided or, having 
regard to the language in which the Aot is oouohed 
has manifested Its intention, that the contract 
should be for all purposes void such contract is 
utterly null and void. 

Where the language that has been employed does 
not plainly and conclusively indicate the intention 
of the legislature that the contract should be void 
for all purposes, if the inhibition is merely for the 
benefit of a particular person, or pe rsons the Court 
will lean to the construction that the oontraot Is 
voidable at the election of the person or persons 
fox whose benefit the inhibitory Aot was enacted, 
provided that such persons axe sui juris, and capa- 
ble of managing their afiairs in a reasonable and 
proper manner. 

Where, however, the person or persons for whose 
benefit the inhibition was created are not deemed 
to be capable of conducting their affairs in a sensi- 
hle and normal way, and the Aot was passed for 
their protection, or where the contract is prohibit- 
ed not merely for the benefit or protection of 
individuals, but because the intention of the 
legislature was to forbid the making ol the oontraot 
in the interest of the community generally, and as 
n matter of public policy, in either case, a oontraot 
that contravenes the provisions of the Aot is null 
and void for all purposes. Magdalen Sospiial v. 
Xnotts, (1879) 4 A.O. 324; Roe v. Archbishop of York. 
(1805) 6 East 86 and other cases relied on {Page 
JJ). NAWAB op MUBBHIDABAD V. BiLAB ROY ' 
118 I. 0. 661=56 0al.a82=A.I,R, 1888 Cal. 438, 


INTERPRETATION OP STATUTES — English 
decisions. 


If there is a particular statutory enactment 
or a provision or rule having the force of law in a 
particular State and the highest Court in that S^te 
has decided that having regard to the terms of 
such enactment or rule, a partnership agreement in 
those circumstances is not illegal, it cannot be 
held that snoh an agreement is illegal because the 
British Indian Conrt-s have held them to he illegal 
in very similar oircumstances. (Sftninasa 
Aiyangar, J.). Gangadara 8ah v. SwautNADHA 
Mudali. 92 I.C. 112=22 H. L. W. 679= 

A.I.R 1926 Had. 218. 

— Declaratory Aot. 

" An explanatory and Declaratory Aot cannot 
be regarded or oonstrned as if it were an enaotment 
creative or regulative of rights or obligations. 
(Venkaiasubba Rao and Srinivasa Ayyangar, //.). 
Secbetaby op State v. Raja Pabthasabathy. 
96 l.G. 1011=49 Had. 349=1926 M.W.N. 897= 
A. I. R. 1926 Mad. 708=50 H.L.J. 899. 
—Directory and Mandatory provisions. 

— Disregard or disobedience of a mandatory 
provision of law will not result in nullifioation of 
the proceedings to which that provision relates. 
(Tapp, J.). Nathu Mal V. Malawa mat. . 






Where the prescription of an Aot relates to 
the performance of a duty by a public officer the 
breach of such prescription, when it does not oanse 
any zeal injustice, does not invalidate the aot done 
under the Aot and therefore such prescriptions are 
merely directory. 89 Had. 485, A/. (ITasir Hasan, 
C.J. and Rasa, J.). DiST, Board, Ehbei ». 
ABDUL Mazid Shan. 7 O.W.N. 843= 

A.I.R. 1930 Oadh 434. 

"Afay.* 

The word “may make rules" denote the provisions 
are not mandatory but enabling and permissive. 

Held, by the F. B. {Heald, A. C. J. dissenting) 
that the payment of passage allowances to 
officers of the Corporation oannot be said 
to have anything to do with publio good and so 
where the statute provided that the Corporation 
may " make rules for such allowanoes. there was 
no duty imposed ou the Corporation whioh had an 
unfettered disoretion in the matter. {Heald, A.O.J., 
Otter and Ormisione, JJ.). Government op Bur- 
ma t>. Municipal Corporation op the City 
OF Rangoon. 8 Rang. 338= 

A.I.R. 1930 Rang. 297 (F.B.). 

— Ejasdem^genevlB. 

■■—■Where general words follow partioular and 
speoifio words, they must be confined to things of 
the same kind as those speoified. {Mirea an^ 
Patkar, JJ.). Ravansi MiRJi v. Empbrob. 

1201. G. 356=53 Bom. 637= 
31 Bom. L. R. 681=31 Cp. L. J, 103= 
1929 Gp C. 41= A.I.R. 1929 Bom. 27*. 

General words in a statute are primafaeia 

to be taken in thdr usual sense. General words 
following speoifio words in a statute are ^prtma 
fade to bo taken in their general sense, onlesa the 
reasonable interpretation of the statute requires 
them to be used in a sense limited to ^insa 
ejusdm generis with those which have been aneoifi- 
cally mentioned before. {N.R. OhaUerjea and 
Chotener,JJ.). Protap OhANDRA u. JaqADISH 
CHANDRA. 82 I.C. 886=40 C.L.J, 331= 

^ ^ A.LR. 1928 Cal. 116. 

—English deoislons. 

——Where there is e'dlrebtton in an Aot os Re- 
gulation that oases should he aiseoted by equity 
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INTERPRETATION OF STATUTES — Bnfllsh 
decisions- 

and good conscience such a direction should, 
generally, be interpreted to mean that the rules of 
English Law, if found applicable to Indian society 
and circumstances, are to be applied. 11 Bom. 551 
(P.C.), Ref. [Lord Tomlin.) KhAN BAHADUR 
Mehbban Khan v. Makhna. 123 l.c. 554= 
1930 A.L.J. 544=34 C.W.N. 529=31 M.L.W. 732= 
31C.L.J.427=A.I.R. 1930 P.C. 142 (P.C.). 

■ ■“■When the case is not one of legislative omis- 
sion, the Court cannot take recourse to English au- 
thorities fordetermining the intention of the legis- 
lature. (Grahnm and Mitter, JJ.). Kedar Nath 
V. Gaya Nath Poddar. A.I.R. 1930 Cal. 731. 

■Words clearly expressing intention of legis- 
lature— Definition from English oases should not be 
accepted. {Beasley, C.J. and Pandalai,J.). {S hroff) 
Veerappa t). Emperor. 31 M.L.W. 202= 

1930 M.W.N. 187=3 M. Cr. C. 156 = 
31 Cr.L.J. 625 = A.I.R. 1930 Had. 441. 

' The statute law in India is based on the 
principles of English Law but in its application, 
the opinion of Indian Courts acquainted with 
Indian ways of Life and thought should be 
followed and not of English Courts, which deal 
with people widely different from Indians in their 
social habits and intellectual development. {Dalai, 
J.C. and Neave, A. J. C.). MOHam.MAD H.asan v. 
ALi Haider. 85 I.C. 509=12 O L.J. 1= 

28 O.C. 8=A.1.R. 1925 Oudh 337. 

Rules relating to procedure under an Indian 

Act should not be interpreted by reference to deci- 
sions relating to another statute in England even 
where the language of the two statutes is the same. 
{Newbould and B. B. Ghose, JJ.). BBOJO Lal 
BANERJEE V. SharajubalaDebi. 84 I.C. 154= 

51 Cal. 745 = A.I.R. 1924 Cal. 884. 

— Equity. 

Where there is direct statutory enactment no 

equitable doctrine can override it. {Tounq, J.). 
NANNHUN t>. HALEA. a. I. R. 1930 All. 175. 

- is not the function of a Court to speculate 

as to ihe meaning of the legislature but to deter- 
mine the meaning of words used, Court’s duty 
is not to examine the law to see whether it is 
equitable or not but to interpret it giving the 
words their natural meaning even though the 
interpretation based on recognized principles leads 
to inequitable results. {Barlee, J.C. and Kalumal, 
A.J.C.). LILARAM V. TIKAMDAS. 

119 I. C.537 = A. I. R. 1929 Sind 225. 

Legislation is presumed not to do anything 

unfair. 

It Is an intelligible principle that the legislature 
ehall not be presumed to have done anything un- 
fair and to have taken away a privilege not having 
openly stated that they meant to take it away or in 
such open or clear language that the persons affect- 
ed might come and resist and use arguments^ to 
show why it should not be taken away but having 
simply used general words quite consistent with 
their never having thought of the privilege at all. 
{Cuming and Page, JJ.)- EMPEROR v. 
BHUSAN SarkAR. 95 I. C. 539 = 53 Cal- 524- 

30 C. W. N. 524=44 C. L. J. 427 = 

A. I. R. 1926 Cal. 819. 

The Madras High Court has set its face 

against what may be called the equitable oon^rao- 
ttoD of Statutes. (Kuffiarasmtnt Sastrt 

doss, JJ.). NAGABHUSHANAM R^IACHANDBA 

Rao 70 I C 659=43 Mad. 537=13 M.L.W. 470— 
KAO. 70 l.b. 00^^^ ^ ^ ^ ^ 231 = 

A.I.R. 1923 Mad. 241=42 M.L.J. 419. 


INTERPRETATION OF STATUTES - Exprets 
words. 

—Estoppel against statute. 

cannot be circumvented by estoppel. 

Where a particular act is declared to be void and 
unlawful by statute a party cannot by representa- 
tion, any more than by other means, raise against 
him an estoppel so as to create .a state of things, 
which he is under a legal disability from creating. 
(S/wdi Lal, 0. J., Broadway. Harrison, Tek Cha^ 
and Dalip Singh, JJ.). KH^N GUL v. Rakha 
Singh. ill I.C. 175=9 Lah. 701 = 

10 L.L J. 413 = 30 P L.R. 60= 
A.I.R. 1928 Lah 609 (F.B.). 

—Exceptions. 

Per Wazir\Hasan, J. — It is a well recognized 

principle of interpretation that an exception does 
not .affect the general rule and it must be confined 
within its own limits and strictly to the subject- 
matter entrusted within it. {Stuart, G. J., Wasir 
3asan, Misra, Raza and Nanavutty, JJ.). GAYA 
Prasad v. Kalap nath 119 I.C. 357= 

6 OWN 661 = 4 Lack 539= 
A.I.R. 1929 Oudh 889 (F.B.). 
'In order to bring a case within the exception, 
strict compliance with its terms is necessary. It 
is one of the established canons of interpretation 
that exceptions are to be taken most strongly against 
the party for whose benefit they are introduced. 
{TekChand. J.). E. I. RY., CALCUTTA V. JOT RAM 
Chandra bhan. 108 I.C. 189= 10 L.L J. 202= 

29 P.L.R. 371 = A.I.R. 1928 Lah. 162. 
—Exercise of right. 

Sanction for any act does not necessarily prc’ 

vail over all circumstances and considerations. 

Simply because the law declares that a person 
has a right to do an act, it does not follow that 
each and every act of his or hers would under all 
circumstances be upheld as an act done lawfully 
or in the lawful or proper exercise of a right. The 
lawfulness or otherwise of any particular act must 
depend upon the surrounding facts and circum- 
stances existing at the time of the performance oi 
the act, in each case , and it cannot be considoced 
independently of or divorced from such surround- 
ings as if it involved a pure question of law only, 
and not a mixed question of law and facts. {Km- 
khede, A. J. G.). PANDURANG S^YAJI. 

95 I.C. 371 = 8 N.L.J. 14=A.I.R. 1925 Nag. 251. 

— Express words. 

The duty of Court is not to put a constric- 
tion, which seems to the Court to behest in the 
sense that it will work out with the most justice 
or with the least inconvenience, but to put a 
construction which seems to the Court to be the 
best in the sense that it is nearest to the language 
of the legislature. (Rankin, C.J . and C.C. Ghose, J.). 

^ G MOKEBJEA „. KARNAm I-NDOSTBIAL^BYK. 

Lciear words of an Act of Parliament, convey- 
ing a definite meaning in the ordinary sense of 
the words used, cannot be cut down or added to so 
as to alter that meaning. {Broadway and 
JJ.). HARi SINGH V. Emperor^ 96 I.C. 257- 
7 Lah. 348=8 L.L.J. 242 = 27 Cp. 

27 P. L.R. 6S3=A.I.R. 1928 Lah. 337. 
^The clear words of a statute cannot be des- 
troyed by Courts of law on grounds of equUy or 
unreasonableness. {Dalai and Wazir H(uan, 

A.J.Cs.). BAIJNATH V. « R72- 

91 I.C. 583=12 O.L.J. 571 = 2 O.T^N. 872-- 

A.I.R. 1926 Ondh 101. 

^Per Rankin, J.-There is no rule which 

ties Oourts of law to demand express words Irom 
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IHTBRPRBTATION OP SIATOTBS — Expro- 
priating Btatate 4 

the Legislatiare. or to refuse the office of Interpro' 
tor in the absence of express words. {BAiikin and 
Page, JJ.). PBOBHAT CHANDRA BARUA V. 

Eupebob. 84 I. C. 31-51 Cal. 304= 

A.l.R. 1924 Gal. 668. 

—Expropriating statute. 

Land Acquisition Act. 

Where special provisions are made by the 
legislature for compulsory acquisition of property 
belonging to a person the provisions of the law 
must be striotly complied with. (B. B. Ohose and 
S. E. Qhose, JJ.). Tara Prasad Cbaliha v. 
Secretary of State. 34 C.W.N. 323= 

A.l.R. 1930 Cal. 471. 

In order to affect the rights of persons who 

have got an interest in holding, so as to debar 
tham from preventing the total loss of the holding, 
the statute must either expressly or by plain 
implloations say that they are so debarred. 
{Mitur, j.). Sailaja Sdndari v. Surja Kant. 

117 I.C. 697=32 C.W.N. 1166= 
A. I. R. 1929 Cal. 133. 

’ Land acquisition. 

The rule has long been accepted in the inter- 
pretation of statutes that they are not to be held 
•to deprive individuals of property without com- 
pensation unless the intention to do so is made 
-quite clear. (Lord Warrington of Clyjfe.) INGLE- 
WOOD PULP AND Paper Go., Ltd. v. new 
Brunswick Electric Power Commission. 

Ill I C. 261=28 M.L.W. 783= 
A.l.R. 1928 P.C. 287 (P.O.). 

■ Statutes interfering with vested rights have 

■to be striotly construed. (Kotwal and Prideaux, 
A.J.Cs. then Ballifax. A.J.C.). Mt. RUPI v 
Sadasheo. 82 I.C. 1038=A.I.R. 1925 Nag. 190. 

Forfeiture clause should be strictly construed. 

Per Shah, J. — Courts have to construe Clauses of 
forfeiture striotly bo as to involve least interference 
■with the existing tights consistently with the plain 
meaning of the words used by the legislature. 

Pet Pratt, J . — It is a recognised principle that 
the construction which appears the most agreeable 
to reason and justice should in all cases be pre- 
e^ed to be the true one. (Shah and Pratt, JJ.). 
MADBABAO MOBESHWAR BHANDARKAB V 
ZBISHNAJISATURAO RANB. 68 1.0 . 277 = 

24Bom. L.R 131=46 Bom. 470= 
A. I. R. 1922 Bom. 257. 

If the ftppnoatioii of the proylsiona of an 
.amending Act makes it impossible to exercise a 
vested right of suit, the Act should be construed 
as not being appIioabU to such oases. ^^fu1(erJ’ee 

■andChoteMr,JJ.). AJIT SiNQH v. BHAQABATI 

OHABAN Mueebjbe. 70 I G 370= 

. , 88 C-L.J. 263= A.l.R. 1922 Cal. 19?. 

An intention to alienate private rights 
-without compensation should not be imputed to 
tte Legislature, unless expressed in clear terms 
Oommtssxoner of Puhl^ Works {Cape Colony) v! 

Logan, Foil. (Fwcouni Cows.) AUSTRALIA COMMON- 

'WEALTH W. HAZBLDELL, FIRM, 

-Fiction. (P-O')- 

aatfltaatial iustloe 
still less where 

Bubstantial JOsUm would suffer from ita operation 

under certain oondltlons 

%tti2ia]f that leviable on the plaint or memoiaa- 


INTERPRETATIOH OP STATUTES— Hicnl let— 
Benefit of doubt. 

dnm of appeal. It was contended that the statute 
must be interpreted to mean that the fee in question 
was half that which would be leviable on the 
plaint or memorandum of appeal if it were present- 
ed at the time of the application for review, 

Held, that by introduoing the term “leviable’* 
that legislature did not intend to introduce a fic- 
tion into law, wtr., an imaginary presentation of the 
plaint or memorandum at the time of application 
for review of judgment, that the term did not refer 
to the fee that would have been payable if a plaint 
or memorandum of appeal were filed at the time of 
the application for review but that it referred to 
the fee which was leviable at the time at which 
such plaint or memorandum of appeal was actually 
filed. (Mookerjee and Cuming, JJ.). NaNTH RAM 

V. JOGENDRA CHANDRA DUTTA. 82 I.C. 297= 

28 C.W.N. 403=39 C.L.J. 222 = 
A.l.R. 1924 Gal. 881. 

— Fiscal Act— Benefit of doubt. 

A statute relating to taxation, if it is doubt- 
ful or difficult of interpretation, is subject to the 
rule that no tax can be imposed except by words 
which are clear and the benefit of doubt Is the 
right of the subject. {Venkatasubba Bao and 
Madhavan Nair, JJ.). VULCUN INSURANCE Co. 

W. CORPORATION OP MADRAS. 1?4 I.C. 511= 

58 U.L.W. 337 = 1930 M.W N. 29= 
31 M.L.W. 438= A I R. 1930 Had. 626. 

If two constructions of a fiscal enactment ate 

equally possible and reasonable, the construction 
more favourable to the subjoot must be enforced. 
A.l.R. 1928 Lah. 219, Foil. (Coutts-Trotter, C.J., 
Beasley and Reilly, JJ.). COilMR. OP INCOME-TAX, 
MADRAS t>. RAMSWAMI OHETTIAR. 

116 I. C. 566=52 Mad. 194=29 M.L.W. 273= 
A.l.R. 1929 Mad. 60=56 M.L.J. 141 (P.B.). 

It is a well-established rule of the interpro' 

tatioQ of fiscal enaotments that in case of doubt an 
interpretation which is more favourable to the 
subject is to be preferred. (Shotii Lai, C.J.and 
Bhide, J.). Khashi Ram Karam Ghand v. 
COMMB. OP INCOME-TA.K, PUNJ.AB, 

^ 108 I C. 824= A.l.R. 1928 Lah. 219. 
The well-known prinolple of interpretation 
of fiscal enactments is that if the language is at all 
ambiguous, it must be interpreted in the manner 
most beneficial to the subject. Taxing statutes 
must state with the utmost clearness what and 
whom and in what manner they are taxing. 

and iSrinivosa Aiyangar, JJ.). MADURA 

Dbvasthanam V. Madura Municipality. 

110 I.O. 69=51 Had. 301=27 M.L.W 834= 
A.l.R. 1928 Mad. 389=34 M L.J, 625. 

Ordinary rules are to be applied—Words with 

clear meaning must 60 given effect to. 

The principle of oonstruotion to be applied to 
taxing statutes, is that, if the words of the statute 
are capable of two otherwise equally opposite oon- 
struotioos, the oonstruction to be adopted is that 
m favour of tho tax-payer; but, to ascertain 
whether the two possible oonstruotions are equallv 
opposite, the ordinary rules of construotion of 
statutes are to be applied. The maxim that clear 
words are neoessary in order to tax the subieot 
does not inean, as often contended that words are 
to be unduly restricted against tho taxing autho- 
rity. It simply means that In a Taxing Act one 
has to look merely at what is olearly eafl. 

18 no room for any intendment. There la rti\ 

t?a^toi“^othlii^i' 4 presumption M 

to a tax. Nothing is to be read in, nothing U to b6 
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INTERPRETATION OP STATUTES— Fiscal Act- 
Benefit of donbt. 

implied. One can only look fairly at the language 
nsed. A Taxing Act is not to be construed 
difierently from any other Act. The Court must no 
doubt ascertain the subject-matter to tvhioh the 
particular tax is by the statute intended to be 
applied, but when once that is ascertained, it is 
not open to the Court to narrow or whittle down 
the operation of the Aot, by seeming considerations 
of hardship or business convenience or the like, 
Courts have to give efiect to what the legislature 
has said. {Schwabe, C. J„ Coutts-Trctter and 
Bamesam, JJ.). BEST & CO., LTD. v. Cobpoba- 
TiON OF Madras. 79 I.O. 928= 

47 Mad. 262 = 19 M.L.W. 142=34 M L.T 65= 
1924 M.W.N. 249=A.I.R. 1924 Mad. 420 = 

46 M.L. J. 217 (F.B.). 

' L etter of the law must be satisfied— Equitable 
construction is not admissible. 

The principle of all fiscal legislation is that if a 
person sought to be taxed comes within the letter 
of the law, be must be taxed however great the 
hardship may appear to be to the judicial mind. 
On the other hand, if the Crown seeking to recover 
the tax cannot bring the subject within the letter 
of the law, the subject is free, however apparently 
within the spirit of the law the case might other- 
wise appear to be. In other words, if there be ad- 
missible in any statute, what is called on equitable 
construction certainly such construction is not 
admissible in a taxing statute where one would 
simply adhere to the words of the statute. 

It is sound principle that the subject is not to 
be taxed without clear words to that efiect ; and 
that in dubis you are always to lean against the 
construction which imposes a burden on tbe sub- 
ject. (Shadi Lai, C.J., Scott- Smith, Broadway, 
Abdul Raoof and Mariineau, JJ.), SUNDER DAS v, 
King-Emperor. 77 I. C. 616=3 Lah. 349= 

A.I.R. 1923 Lah. 14 (F.B.). 

- The Court fees Act is an Aot dealing with 
purely fiscal matters, and tho rule of construction 
adopted by the Courts in England that Statutes 
Imposing pecuniary burdens or encroaching upon 
or qualifying the rights of the subject must in 
cases of doubt, be interpreted in favour of the sub- 
ject, is one which may be properly applied in this 
country. {Saunders, J.C.). JagaNNATH Kahar 
V. Emperor. 65 1.C. 533=23 Cr.L.J. 121= 

4 C.B.R. 72=A I.R. 1922 U-B. 14. 

' ■ Crown seeking to recover the tax, must bring 
the subject within the letter of tho law, otherwise 
the subject is free, however much within the spirit 
of the law the case might appear to be. There can 
be no equitable construction admissible in a fiscal 
statute ; the benefit of the doubt is the right of the 
subject. Case law discussed. {Robinson, C.J. and 
IfaungEin.J.). ROWE & CO. v. SECRETARY OF 
State. 67 I.C. 781 = 11 L.B.R.299 = 

1 Bur. L. J. 46= A.I.R. 1921 L.B. 30. 

— Fiscal Act— Liberal construction. 

Court-fees Act. 

The Court- fees Act is a taxing statute. Not only 
bds it to be construed with strictness but as pointou 

out in 43 B. 607, the Act was passed not to arm a 

litigant with a weapon of technicality against his 
opponent but to secure revenue for the k®nent ot 
the State. 32 C.W.N. 781 (P.C.), R«/. /o. {RanTc^n, 
MuKerJi. J.). SBIHAN ^ALI 

Court-fees Act. 


The Court Fees Aot, being a fiscal enaotmen^ 
^nghttobe liberally construed. {Ramesam and 


INTERPRETATION OF STATUTES— Fiscal let 
— Rights to subjects. 

Cornish,//.). SdbbAmania Iyeb n. RAMA Iyeb.. 

105 I. G. 881 = A I.R. 1927 Had. 1002= 

54 M.L.J. 67. 

— Fiscal Act— Powers of Court. 

Where an intention to levy a tax is apparent 

on the face of the enactment it is not open to- 
Courts to out down the general words imposing the 
tax by reference to extraneous considerations or 
possible intention of the legislature. Rule applied 
with reference to the construction of S. 24 of the 
Stamp Act. {C.C. Ghose and Buckland, JJ.)- 
JANABDHAN RAO V. SECRETARY OF STATE. 

34 C.W.N. 470. 

Although the Court ought to support if pos- 
sible the bye-laws and the administrative acts of 
a public representative body, it is a well-settled 
rule of law that all charges upon the subject musb 
be imposed by clear and unambiguous language 
because in some degree they operate as penalties. 
The subject is not to be taxed unless the language 
of the statute clearly imposes the obligation. 
{Rutledge, C.J, and Brown, /.). MUNICIPAL. 
CORPOBATOIN OF RANGOON V. SOORATI BABA 

Bazar Co., Ltd. 102I.C. 878=5 Rang. 212= 

A I.R. 1927 Rang. 183.- 

Taxing statutes must not be added to. 

Taxation, to be effective, must be imposed by 
clear words. It is contrary to ihe established rule 
as to the construction of taxing statutes to make 
a generous addition to the language of the Act* 
{Viscount Cave.) ROYAL TRUST COMPANY V. 

Minister of Finance. , ^ . 

A I.R. 1921 P.C. 184 (P.C.). 

-Fiscal Act— Rights of subjects. 

Income tax Act. 

If the Crown, seeking to recover tax, canno.^ 
bring the subject within the letter of the law, the 
subject is free. But the Court canuot undertake, 
out of its own notions of what is fair, to adapt or 
rearrange tho machinery of tho Act upon a matter 
of such character and importance as 
allowance. Partington v. Atlorney-Oeneral, (lob ) 

4 H. L. 100, Rel. on. (RanA-in, C.J., Ghose and 
Buckland, JJ.). BiJAY SINGH DUDHURIA, In re. 

A.I.R. 1930 Cal. 641 (F.B.). 

Taxing statutes. 

In a taxing statute unless the matter la- 

mado reasonably clear, the parties are entitled to 

bring their oases under the less onerous of the Act. 
if otherwise they can do so. {.inanthakrishna Ayyorr 
/.). V. AlYASWAMI AIYAR V. DIST. BOARD, 
TANJORE. 121 I.C. ^01752 Mad.972 

30 M.L.W. 289 = 1929 M.W.N. 773- 
A I.R. 1930 Mad. 4.i = 57 M.L.J. SIO. 

Court- fees Act— Parties can avail of camou' 

fiage of law if any-Court should see the form and 

not the substance. for 

Especially in the case of 
revenue purposes, such as tbe Court-fees Act, it la 
Tpen to parties to avail themsvlvos of any camou^ 
flage that the law allows or does not forbid. It m 
not open to a Court in such circumstances to neg 
lect tL actual form of the olaim 
tho question of Court fees having regard to what 
may be said to be the substance of the claim. 

The defendants, against whom a decree for 
ejectment had been made, appealed to the H g 
Court against the refusal of the 

faXplid !X"the seeoua appea. 
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IHTERPSETATION OF STATUTES-Flscal lot 

—Bights of subjects. 

as was paid id respect of the plaint bj theplaintiS- 
rcBpoodent. The conteDtioa bad been advanced 
that, though in a suit for possession the Court'fee 
payable on a plaint may be as prescribed in a par* 
ticular znauner by the Court Fees Act, still in the 
memorandum of appeal to the High Court there 
were grounds taken as regards the title of the 
plaintif. 

Held, that it cannot be regarded as a memoran* 
dam merely confined to the amount of compensa- 
tion. Even if it were so, if it was sought to be 
enforced merely as a condition precedent to a right 
to possession, the subjeot-matter in dispute would 
still be only the claim for possession and the fee 
paid was enough. 23 Mad. 84 and 20 M.L.J. 121, 
Bel. on; Second Appeal 1266 of 24. Dissented (Srini- 
vasa Ayyangar and Beilly, JJ.). Pathumma 
UUMA u.A. Mohideen. 110 I.C. 752= 

A.I.R. 1928 Had. 929. 


- It is not proper to take the motives of the 
assessee, in bringing about a pattioulai arrange- 
ment, into coRsidetatioD, and a subject is entitled, 
if he can in any legal manner, to oiroumvent the 
incidents of a particular taxing or financing Act. 
{Coutts-TroUer,C.J,, Wallace, Beasley, Jackson, 
and Srinivasa Ayyangar, JJ.). COMMB. OF 

Income-tax i». T.K.S. ibbahimsa Ravuttab. 

110 I.C. 207 = 27 M.L.W. 601 = 
1928 H.V.H. 313=51 Had. 4S5= 
A.I.R. 1928 Had. 343=53 H.L.J. S24(P.B.). 

— — -Revenue statutes should bo construed in 
favour of the subject. (Carr and Cunliffe, JJ.). 
S. Ramanatha Reddiab u. Goumb. of Income- 
tax. 110 I.C. 601 = 6 Rang. 175= 

A.I.R. 1928 Rang. 162. 

' ' —Technicalities in a fiscal statute must be 

strained in favour of the subject, if they are to be 
strained at all and not against him. (Baker, J.C. 
and BalUfax, A.J.C.). BALKISHAN NatHAM ». 
COMUB. OF INCOME TAX. 78 I.C. 872= 

A.I.R. 1924 Nag. 153. 

' "Fiscal Acts should be oonstrued as far as 
^ssible in favour of the subject. (Baker, J.C, and 
Balhfax, A,J.C.). Commb. OF Income.tax C.P. 
V. DHARAMCHAND DALCHAND OF Sanou. 

78 I.C. 82= A.I.R. 1924 Nag. 24. 
— Fiscal Act— Stare decisis. 

-——In the matter of a fiscal enactment whore 
the question is in doubt the rule ofi sfare decisis 
^ould apply. (Balip Singh, J.). MOTI SINGH v. 

Habbhojan Singe. 103 i.c. 657= 

A. I. R. 1927 Lab. 635. 
— Fiscal Act— Strict oonstraction. 


-Taxing enactments should be strictly cc 

strued^ and the 'tight to tax should be oleai 
established. Conditions precedent to the impo 
tion of any tax should be strictly complied wil 
62 Ma^779, Applied. (Madhavan Nair, J.), vae 

DBVA RAO V. Municipal Council, anantapc 

1930 H-W. N. 821=1.I.R 1930 Mad. 81 
Court-fees Act. 

Pei Kinkhede, A. J.C.— -It is a rule of ot 
struotion peculiar to fiscal enactments that tb 
must be very strictly construed so as not to impc 
an unnecossarily heavy burden on the subie 
Such an Act being a taxing statute must use ve 
P n ^S»“.b^8uouB language. A.I.R, a 

f'-S’r ^ttomeyiQeneral, (18I 

(aOO0) 1 K.B. 888, Bel. on. (Findlay, /. oT 


INTERPRETATION OF STATUTBS-PIscal Act 
—Strict constrnction. 


diference between Kotwal and Kinhhede, A.J.Gs.). 
NOKSING V. BHOLUSING. 123 I.C. 417— 

12 N.L.J. 195 A.I.R. 1930 Nag. 73. 
Equitable-- Income- Tax Act. 

The scope of Income-Tax Act cannot be extend- 
ed by analogy, nor can a benefioient or equitable- 
coDstiuotion be placed upon it in order to- 
prevent a real or supposed anomaly, because such a 
construction is not admissible in a taxing Act. 
Hence if the Crown cannot bring the subject with- 
in the letter of the statute, the subject is free,, 
however, apparently within the spirit of the law the- 
case might otherwise appear to be. (1922) 1 A.G. 417 
and Partington v. Attorney General. U869), L.R. 4- 
H. L. 100, Foil. (Shadi Lai, C. J., Broadway, 
ZafarAli.Teh Chandand Jai Lal,JJ.). JiwAN: 
DAS V. Income-tax Commb., Lahore. 

117 I.C. 637 = 10 Lab. 657 = 30 P. L.R. 489= 

A.I.R. 1929 Lah. 609. (F.&.). 

In applying fiscal statutes, letter of the law^ 

and not spirit is to be taken into account. Parting- 
ton V. Attorney-General, (1869) 4 H. L, 100 and> 
Lord Advocate y, Fleming, (1897) A.O. 145, Foil. 
(Eunaraswami Sastri, Odgers andWoIlace, JJ.). 
ABUNACHALAM V. COMMR., INCOME-TAX. 

1929 H.W.N. 642=30 H.L.W. 541 = 
A.I.R. 1329 Mad. 789=87 M.L.J. 300 (P.B.). 
Taxing enactments should be strictly con- 
strued and the right to tax should bo clearly^ 
established. Conditions precedent to the im- 
position of any tax should be strictly complied' 
with. (Coutis Trotter. C.J. and Ananthakrishncb 
Ayyar, J.). MUNICIPAL COUNCIL CUDDAPAH, v. 
M. &.S. M. Ry. Co., Ltd. 121 1. C. 839= 

52 Mad. 779 = 30 M.L.W. 236= 
A.I.R. 1929 Mad. 746=67 H.L.J. 471. 

' Unless the language of a fiscal enaotmeul^ 
e.g., Court.fees Act, is clear and unambiguous so aa 
to entitle the Court to levy higher duty on a relief 
it must be construed very strictly and not In a 
manner that would result in demanding more 
Court-fee for a less valuable olaim. {Kinhhede, 
A. J. C.). PONJAJi V. Ramchand. Ill I.C. 680= 
24 N.L.R.142=11 N.L.J. 192=A.I.R. 1928 Nag. 316. 

No equitable construction of the statute ia 

permitted for the purpose of imposing tax upon the 
subject. It is not by omission but by an express 
provision that a document can be charged witU 
Court-fee. Partington v. Attorney-General, 88 L.J, 
Ex. 205, Foil. (Jwala Prasad, J.). DAMODAlt 
Prasad v. Masudan Singh. 103 I.c. 108 = 


■ ■PerJ'ouJCdW, /.—Fiscal statubod must bo oon- 
strued strictly. 8 Cal. 214, Bel. on. (Fatocett and- 
Patkar, JJ.). Emperor v. Kadarbhai Usu- 

103 I.O. 893=81 Bom. 896= 

28 Cr. L.J. 705=29 Bom. L.R. 987= 

8 A.I. Cr. R- 346= A.I.R. 1927 Bom. 483* 

^ Fiscal Acts should ba constTued stvIotlT 
against the Government. (Bulaiman and Boys, 

JJ.). OHUNNI Lal V. SHEo Oharan, 

'^86=23 A.L.J. 728= 
362= A.I.R. 1998 All. 787. 

-Fwcal sfafnles miwf be construed strictly. 

It is a well settled rule of law that charges upon, 
the subject must be imposed by clear and vox- 
^biguous language because they operate in aoma* 
degree as penalties. Therefore statutes ImpoBlnn 
pecuniary buden must be construed striotl^ 

Statb V . Beth Shbmohand Thaooual. ^ ■ 

78 1.0. 488=18 S.L.R. 9=A,LR, 16MI Bind 01 ^ 
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^NTERPRETiTION OP STATUTES— Flgoal lot 
—Strict constractlon. 

Statutes which intposei pecuniary burdens are 
subject to the rule of strict construction and all 
obatges upon the subject must be imposed in clear 
and unambiguous terms, as they tend to operate as 
penaltiesi The subject is not to be taxed unless 
the language of the statute clearly imposes the 
obligation, {Mookerjee andChotzner, JJ.). Thad- 
DENS S. NAHAPIER u. SECRETARY OF STATE 
81 I.C. 751 = 39 C.L.J. 209= A.I.R, 1924 Cal. 987. 

— Although provisions in fiscal statutes are 
not to be so construed as to furnish a chance of 
escape and a means of evasion, a fiscal statute must 
be strictly construed and liability or additional 
liability cannot be imposed on the subject except 
by clear and unambiguous terms. {Mookerjee and 
Cf4witi(7, JeT" ). Nandi Ram v. Jogendra Chan- 
dra Dutta, 82 I.C. 297=28 C.W.N. 403= 

39 C.L.J. 222=1. 1.R. 1924 Cal. 881. 

^ The principle of all fiscal legislation is that 

if the person sought to be taxed comes within the 
letter of the law he must be taxed, however great 
■the hardship may appear to the judicial mind to 
be. On the other hand, if the Crown, seeking to 
recover the tax. cannot bring the subject witb'.n 
the letter of the law, the subject is free, however 
apparently within the spirit of the law the case 
might otherwise appear to be. In other words, if 
there be admissible, in any statute what is called 
an equitable construction, certainly such a con- 
struction is not admissible in a taxing statute 
where you can simply adhere to the words of the 
statute. Attorney General v. The Earl of Selbome^ 
(1902) 1 K. B. 388. Foil. [Das and iJoJs, JJ.). 

Deputy Commissioner, SiNGHUBHDM v. Jaoa- 
DISH Chandra Deo Dhabal deb. 

62 I.C. 513 = 2 P. L.T. 683 = 6 P.L.J. 411 = 

A.I.R. 1921 Pat. 206. 

— Fisoal Act— Surplusage. 

Per Mukerjit J. — Unless and until the 

language used in a statute makes the meaning 
entirely insensible every word used must be given 
its plain meaning especially in a Fisoal Act. It 
cannot be said that any word might have been 
used unnecessarily as a mere tautology or as 
“harmless words.” (Bot/s. Kendall and Younfj, JJ., 
on difference between Mukerji and Niamatullah, 
JJ.). In the matter of LACHHMAN PR.^SAD BABU 
RAM OF CAWNPOEE. 1930 A.L. J. 1 = 

1930 Cr.C. 113= A.I.R. 1930 All. 49 (F.B.). 
—General and special Acts. 

Two special Acts — Construction — General pro- 
visions in special Act-^Whether repeals earlier special 
Act by implication. 

The general rule is that the later statute repeals 
the earlier statute if both are equally general. But 
if the later Act is a general Act and the eacliot Act 
a special one, the earlier Act is generally not re- 
pealed by the later Act. Where there is a conflict 
between two special Acts each of which may bo 
described as special in a particular sense the rule 
is that the Court should lean against repeal of the 
earlier Act by implication and unless it is absolute- 
ly clear that the operation of the first Act has to be 
curtailed by the later Act the previous Act should 
be held to continue in force even though the 
later Act may be regarded as special in some other 
sense. Rule applied with reference to construction 
ofR. 66 of the Vizagapatam Agency Rules and 
S. 191 of the Madras Estates Land Act, 

R'eW, that assuming that the Estates Land Act 
•was a special Act. 8. 191 of that Act contained a 
general provision and cannot be taken to repeal 


INTERPRETATION OF STATUTES-General and 

special Acts. 

R. 66 of the Agency Rules by implication. (Bame- 
sam, J.). Thammayya V. Sri Rajah Duoaraj 
BAHADUR Card. 1930 M, W. N. 478. 

A. I. R. 1930 Mad. 963. 

In the case of general and special Acts, rule 

of construction is that repeal of special Act by 
general Act by implication will not be admitted if 
the two .Acts can be reconciled and can stand 
together. (Das and Boss, JJ.). HASAN IMAM c. 
Brahmdeo Singh. A. I. R. 1930 Pat. 301. 


Where the legislature has in a special Act 

laid down particular conditions for the exercise of 
a power by the Court, the Court is not justified 
in disregarding those conditions and hold- 
ing by reference to a general Act that it 
has powers beyond those given by the special Act. 
(ffeald and Otter, JJ.). CflETTYAR V. E. A, FIRM 
V. COMMR. OF INCOME-TAX. 121 I.C. 769= 

7 Rang. 581 = A.I.R. 1930 Rang. 37. 

General statute cannot be impliedly repealed 

by local or special statute. 

A general statute cannot be treated as impliedly 
repealed by local or special statute because 
ordinarily the general law of the country is not 
altered by special legislation made without parti- 
cular reference to it. A statute must necessarily 
be repealed by express legislation. Repeal by 
implication, which whenever it occurs is the conse- 
quence of inconsistent legislation, should never 
be favoured and judicial interpretation should be 
directed to avoiding consequences which are in- 
convenient and unjust if this can be done without 
violence to the spirit or language of a statute. 
(Einkhede, A.J.C ). Ramanath n. HAZARTEAL. 

25 N L.R. 19= A. 1- R. 1929 Nag. 248. 
■ ■ —A gen<>ral Act is to be so construed as not to 
repeal a particular one, that is one directed 
towards a special object. A general later law does 
not abrogate a special one by mere implication. 
Mary Seward v. Vera Cruz, (1884) 10 A.O. 59. Bel. 
on. (Prideaux, Einkhede and Kolhatlcar, A.J.Cs.). 
GoLA n. Emperor. 114 I.C. 273=24 N.L.R. 158= 

30 Cr. L.J. 258=12 A I Or R. 177 = 
A.I.R. 1929 Nag. 17 (F.B.). 
Where a special enactment deals with a par- 
ticular thing or class of things a more general 
enactment, even though its terms would cover 
the particular thing or class of things^ is excluded 
from application thereto by reason of the particular 
enactment. (Ashworth, J.). KOKA Ram w. SALTO. 

114 I.C. 900=9 L.R. A. Rcy. 186* 

A. I. R. 1928 All. 536. 

Subsequent general statute may not repeal a 

prior si)ecial Act—Subsequent Act making no refer- 
ence to earlier-^Two should be construed together— 
Each should be construed according to Us own terjns. 

Per Ghose, J.— Where two Acts are inconsistent 
or repugnant, the latest expression of the 
will of the Legislature must prevail, provid- 
ed the Court is satisfied that the repeal 
of the prior enactment must flow from neces- 
sary implication. Prom this rule, it 
that if one statute enacts something m 
terms, and afterwards another statute Is 
the same subject, the subsequent ^ 

usually be considered as repealing by 
the former statute. In certain cases again 
Acts have been held impliedly, to f P®*1 / P"®' 
general Act. But in each case it 
particular terms of the statute m ques * , , 
prior statutes ate not to be held to be P 
implication by subsequent statute if the tw 
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INTERPRETATION OF STATUTES— Oeaeral and 
special Acts. 

repagnant In oases ^hete the prior enaotment is 
speoial and the subsequent enactment is general 
but the guiding rule is that each enactment 
must be construed according to its o;vn subject 
matter and its own terms. A general sta- 
tute may repeal a partionlar statute if the subject* 
matter of two legislations is one and the same. 
But where the Legislature passes a later Act with- 
out reference to an earl Ur Act and that earlier Act 
is one which has been in force for a long time and 
is therefore well known, the two Acts should be 
construed consistently if it is possible to do so. 
{C. G. Ohose, Buckland, Suhrawardy, Panton and 
JSfukerji, JJ.). KING EMPBBOB c. RAJAH PRO- 
BHAT CHANDRA. 102 I.C. 843=^54 Cal. 863= 

45 C. L. J. 323=31 C. W. N. 765= 
A. I. R. 1927 Cal. 432 (F.B.). 

Where there is an inconsistency between a 

general Act and a special Act, the provisions of the 
latter must override the former. {WaUer, J.). 
OOBPOBATION OP MADRAS V. MADRAS ELECTBIO 

Tramways Ltd. lot I.C. 396= 

A.I.R. 1927 Mad. 522=52 H.L.J. 474. 

General words in later Act do not taf(6 away 

privilege specially conferred by earlier Acts, 

Where there are general words in a later Act cap- 
able of reasonable and sensible application without 
extending them to subjects specially dealt with by 
earlier legislation it cannot be held that earlier 
and speoial legislation is, indireotly repealed, 
altered or derogated from, merely by force of suoh 
general words without any indication of any parti- 
cular Intention. (Gaming and Page, JJ.). EM* 
FBBOB V. INDU BHU8AN 8AREAB. 95 I.C. 539= 
53 Cal. 524=30 O.W.N. 524=44 O.L.J. 427= 

A.I.R. 1926 Cal. 819. 

^-General statute does not repeal particular one. 

It is a cardinal rnle of interpretation that a 
general statute is to be construed as not repealing 
a particular one, that is, one directed to a speoial 
object or a speoial class of objects. (Shadi Lai, 
C.J. and Addison, J ). RANNON u. Kinq-Bmpb- 
BOB. 94 I.C. 901=7 Lab. 84=27 Cr.L.J. 709 = 

27 P.L.R. 563= A.I.R. 1926 Lah. 88. 
——To what extent the provisions of a speoial 
enactment override the provisions of a general en- 
aotment must depend upon the language of the 
speoial Act. i^rullick, Ag.O.J. and Jwala Prasad,J.). 
JAQWA DBANUE w. EMPBrOR. 93 I.C. 884= 
5 Pat. 63=7 P.L.T. 396=27 Cr.L.J. 484= 
„ A. I. R. 1926 Pat. 232. 

■^Special Acts should be applied unless general 

one is intended to override special one. 

Where the rights of the parties have been ex- 
pressly laid down in an Act speoifioally appropriate 
to classes of transaotiona exactly similar to those 
which are the subject of enquiry, it must be clearly 
made out that a general Aot governs the case which 
is applicable not to the particular class of trans- 
actions or persons before the Oourt but to a body of 
persons amongst whom the parties may be brought 
and it must be very clearly shown that such 
general Aot is intended to override the speoial Aot 
(lZVa6;i, A.J.C.). MUNICIPALITY OP KARACHI 

V. KARACHI Electric Supply Corporation 
Ltd. 98 I.C. 226=A.I.R. 1926 Sind lia’ 

"Pdr Bdfiktn, J!,— WIxotb tlie Legialftture Has 
given its attention to a separate snbjeot, and made 
provision for it the presumption is that a sobse- 
|uenig6neral enactment is not intended to Interfere 
Jlltt Ihe speoial provision unless It manifests that 
wtentidn very clearly. Each enactment must be 


INTERPRETATION OF STATUTES — General 
and special proTislons. 

construed in that respect according to its own sub- 
ject-matter and its own terms.*’ (1898) A.C. 748-764,. 
Bel. on. (Bankin and Page, JJ.}. PaoBHAT' 
Chandra Barua v. Emperor 84 I.C. 31* 

51 Cal. 504= A.I.R. 1924 Gal. 668. 
■A General .4ct is to be construed as not re- 
pealing a particular one which is directed towards- 
a special object or a special class of objects. 
(Kumaraswami Sastri, J.). In the matter of T. A,. 
CHIDAMBABA CHETTY. 61 I.C- 991 = 

45 Mad. 31 = 13 M L W. 374= A.I.R.1922 Had. 143. 

■ Gstitfraf statute should yield to particular 
statute. 

The rule of interpretation of statutes is that a gene-- 
ral statute must yield to a speoial Act applicable 
to a partionlar locality. A general statute is pre- 
sumed to have only general oases in view, and not. 
partipular cases which has been already otherwisa 
provided for by Special or Local Aot. iShadi Lai 
C.J. and Abdul Qadir, JJ.). SiHA SiNQH v. SUN- 
DOB SINGH. 3 L.L.J. 522= A I.R. 1921 Lah. 280. 
— General and special ppovislona. 

—When there is a section for dealing with a. 

partionlar form of crime, it requires strong words- 
to show that any section of more general applica- 
tion was intended to deal also with that particular 
crime. {Beaumont, C. J., Madgavkar and Baker 
JJ.). JiVANDAS SAYCHAND, In re. *' 

^ ^ , A I R. 1930 Bom. 490 (P.B.). 

Per Carr, J. — Where there are two provisions, 
one general and one dealing expressly with a parti- 
cular case. the special provision should be followed 
even if in its abeenoo the general provision mieht 
be apphoabl^e. (Carr omi Cunliffe, JJ. on differmee^^ 
Das, J.) Ko Maung Gya V. Dane Lok. 

*12 1.0^427=6 Rang. 474= A.I.R. 1928 Rang. 249.. 

there ate two provisions one speoido 
and the other general, the speoido provision onaht 
to be applied in preference to the general one. (Afui- 
erj%, J.), RiM Nath v. Emperor. 84 l.iL 71*-. 
47 All. 268=22 A.L J. 1106=26 Cr.L.J. 862=- 

D J *925 AU. 230. 

— Pet Fawceff, /.—Wherever there is a parti- 

oular enactment and a general enactment la the 
same statute and the latter, taken in its most 
comprehensive sense, would overrule the former 
the partioular enactment must be operative and 
the general enactment must be taken to affeot onlw 
the other parts of the statute to whioh it mav nro- 
perly apply. The general principle is that due 
r J ® port of » statute. 

« Bou,. C R. 

A particular provision may control or limit 

a general provision but the intention to limit Uift’ 
operation o* the general provision must be clear 
^^ah and Crump, JJ.). g. a. Pbrnandet- 

emperor. 59 I.Q. l29=4?Bnm Ma- 

aacr.L.j i7=A.r.R . unlom liZ 
-—Where two oo-ordinate sections are appat^*: 
ly inconsistent, an effort must be 
oile them. If this is impossibfe. 
generally ovenide the earlier, but a MrtioSal 
enactment, whenever fonnd. must be JSnatr^d 
against a general provision. (MooheriM^ 

PBASANNA DASI. si J»- 

^PtoYlrion, of Uw ,U,i, « «« 

general law of evidence must be appFled o&ly^ 
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INTERPRETATION OF STATUTES-Hardship. 

■those cjases to which it is confined by the Legisla- 
ture. [Maung Kin, J.). EUPEROR v. PYU ZiN. 

62 I.0. 188=22 Cr. L.J. 492=13 Bar. L.T. 167. 

— Hardship. 

Principle explained. 

When the words of enactment are clear and 
imperative, considerations of inconvenience or 
liardship have no place in its application to 
-oircumstances falling within the words. But 
where there is no express indication in an enact- 
ment as to whether the powers given by it were 
meant to be used in particular circumstances, the 
iact that great hardship and inconvenience would 
result thereby is a reason for so construing the 
words as to meet all attempts to abuse the power, 
either by exercising them in cases not intended by 
the statute, or by refusing to exercise them 
when the occasion for their exercise has arisen. 
Then again statutes which impose pecuniary 
burdens are subject to the rule of strict construe- 
"tion and in a case of reasonable doubt the construe 
tion most beneficial to the subject is to be adopted 
though the principle of strict construction is 
less applicable where powers ate conferred on 
public representative bodies for essentially public 
purposes. (Waller and Pandalai, JJ). GULAll 
^ID Alii V. CORPORATION OP MADRAS. 

122 I.C. 360=52 Mad. 866=30 M.L.W. 261 = 
A l.R. 1930 Mad. 200 = 57 M.L.J. 536. 

-It is for the legislature to provide a remedy 
for cases of hardship, if any. They duty of the 
Courts is to enforce the law as the find it and 
'they cannot allow their interpretation of the law to 
be Influenced by any extraneous circumstances. 
iShadi Lai, C. J., Broadway, Pforde, Zafar Ali 
and Jai Lai, JJ.). DUNI CSAND V. COMMISSIONER 
OP INCOME Tax. 117 I.C. 69=10 Lah. 596- 

30 P.L.R. 613=A.I.R. 1929 Lah. 593 (P.B.). 
Where words in a statute 'are clear and un- 
ambiguous, all that the Court has to do is to 
. construe the words as it finds them in their ordinary 
and natural meaning, and where they have acquir- 
ed a technical meaning, to give it to them, even 
though the result of such construction may lead 
to inconvenience or where any other construction 
would be less arbitrary. (Rangnehar, J.). Omar 
TYAB V. ISMAIL TYAB. -7 

30 Bom. L.R. 177=A.I.R. 1928 Bom. 69. 
Municipal Law, 

Municipalities are statutory bodies and they ate 
. created by a statute for the benefit of ^ the publio ; 
and it is not proper that any provision of law 
relating to them should be so construed as to 
work hardship or injustice. The provisions of 
Municipal law proscribing periods of limitation 
under it, should nob be understood as if they were 
articles of the Limitation Act. (Devadoss, J.). 
MUNICIPAL COUNCIL CHIDAMBARAM ^UBBA- 
«#AvYTA TvTTi 112 0* 210 ^ 28 M Ovi 

mania ITEB. ^ JJ p 3 

29 Cr. L.J. 991=11 i l-Cr. R. 263- 
A.I.R. 1928 Mad. 1157=55 M.L.J. 495. 
.Tt is a maxim in the construction of statutes 

-that . sUatory proviBion should be so e<>" 
as not to lead to inoonvenienee. (Char, JJ. 
MANJBEBHAI KHATAW AND CO., o. JA^ 
BBOTHEBS -D 00. ltd. ^ ^ ^ jl03 C 

It i0 not for a Court of Justice to refuse to 

observ^the provisions of a statute because hard- 
ship will rosult in consequence. The Court iias 

.merely to interpret and apply the law as laid dow 


INTERPRETATION OP BTATDTES-HarmonlouB 
oonstruction—Avoidance of inconsistenoy. 

by the Legislature. (Robinson, C. J. and Mac^Gre- 
gor, J.). P.R. P. L. CHBTTY FIRM v. G. LON Pow 
68 I.C. 924=11 L. B. R. 363= 1 Bur. L. J. 326* 

A. I R. 1923 Rang. 103. 

Consideration of, is not the province of Courts. 

Per Madgavkar, A. J. C . — The province of the 
Courts is confined to ascertaining the law and to 
applying it to the facts of each particular case : it 
is not for the Courts to judge of cha consequences, 
good or bad or indifierent, of the application of the 
law, or the hardship resulting iu any case or any 
olass of oases. These are matters proper for the 
Legislature. [Kent, A. J . G. on difference between 
Eiticaid, J.C. and ifadgavkar. A.J.C.). SODAWATER- 
WALA V. Messrs. Volkart Bros. 82 1 .o. 81 = 

A.I.R. 1923 Sind 25. 

— Harmonious construction— AToidanoe of in- 
consistency. 

—It Is a well-settled canon of construction 
that the various sections of an enactment should 
be so construed as uot to render a particular pro- 
vision in the enactment incoDsisbenC with another 
provision of the same enactment, and the only 
possible way to so interpret the provision of B. 41 
of the Act as not to be inconsistent with the pro- 
visions of S. 273 of the Act is to hold that all that 
was intended by S. 44 of the Act was to give an 
option to the landboldar to file a suit for ejectment 
against a trespasser either in the civil or in the 
revenue Court. (Iqbal Ahmad, J.). Dbbi Sahai v. 
DaulaT. 100 I.C. 471=8 L.R.A. ReY. 104= 

A.I.R. 1927 All. 346. 

•C. P. Code, 0. 43, R. 1 (w) and 0. 47, B. 7. 

>4 4.4 V ..l.— l' 


The two provisions of the code are not mutually 
inconsistent but are really complementary of each 
other. The one gives the right to appeal and the 
other defines the extent to which that right can be 
exercised and according to the well established 
rule of construction that where two co-ordinate pro- 
visions in an enactment are apparently inconsistent 
an effort be made to reconcile them. The two must 
be read together and taken together and thus they 
do not give an unlimited right of appeal. And even 
assuming that the rule that if two sections of a 
statute are repugnant the last must prevail and 
override the earlier applies 0. 47, R. 7 should be 
held to control and restrict the earlier rule. Ebbs v. 
Boulnois, L. R. 10 Ch. 479 and Wood v. BUey, 
LR 3 0. P. 26, FoW.; A.I.R, 1926 Bom. 121, Z)»ss. 
froin ‘ 11 P.R. 1913 and cases of other High Courts 
referred. (Tek Chand, J.). SikANDAB KHAN 
BALANDKHAN. iOl I.C. 606 = 28 Cr.L.J. 473= 

A.I.R. 1927 Lah. 435. 

jg ft well-known canon of construction that 

the Courts should construe the provisions of legis- 
lative enactments in such a way as not to impute 
inconsistenoy to the Legislature. Where the pro- 
visioDa ftre reconcilable, the Courts should try to 
reconcile. They should not attach importance to a 
single phrase or clause in one section and overlook 
the clear provision in other sections which are of a 
oonetal character. [Devadoss and Sundaram 
Chottu /J.). (RACHAMADUG.A) RANGIAH V. 

APPAJI RAO 99 I.C. 241=50 Mad. 300= 

APPAJI KAO. ^ ^ ^ ^ 

A.I.R. 1927 Mad 163=51 M.L.J. 719. 

la interpreting different provisions of a 

statute every attempt should be f 

consistency in the moaning. 

ATMARAM ti. GANP^TL 20 = A-I.R. 1927 Nag. 182, 
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INTERPRETATION OF STATUTES— Harmooloos 
conitrootion — AToldaoee of inoonaistenoy. 


■It is one of the cardinal principles of inter- 


pretation of Statutes thit the constinction ^hioh 
produces the greatest harmony and the least in- 
consistency between different parts of the same 
Statute should prevail. Attorney General v. 
Sillem, (1663) 33 L. J. Ex. 92, Bel. on. [Perdval, 
J. C., Rupchand Bilaram, A. J. Cs ). MAHOMED 
ABDUL MAJID V. EMFEBOB. 101 1.C. 471*= 

28Cr. L.J. 439=8 A.I. Cr. R. 43= 

A.I.R. 1927 Sind 173. 

Generally words must be comtrued in their 

grammatical 8en$e~~Reasonableness or otherwise is 
material only when statute t5 nof clear. 

A section of statute should, if possible, be oon- 
etrued so that there may be no repugnancy or 
inconsistency between its different portions or 
members. {Lord Atkinson.) COBPOKATION OF 
THB CITY OF VICTORIA V. BISHOP OF VANCOUVER 
ISLAND. A.I.R. 1921 P.C. 240 (P.C.). 

— ^Harmonious construction — Same meaning. 

^Where similar words have been used in two 

different sections of the same Act, the legislature 
must be presumed to have used the words in the 
■two Beotions in the same sense unless there he 
something in the context to indicate the contrary. 
iSm and Naimatullah, JJ.). Balbadab Sinoh «. 
LAKSHmi BAI. 1930 A. L. J. 623= 

^ 1. I. R. 1980 AH. 669. 

'Same meaning should be given to same word 
'indifferent parts of enactment. {Sulaiman, Ag.C.J,, 
Mukerji andZing, JJ.). BlAZUDDINH. MT. PHULA 

1929 A.L.J. 1212= 
A. I.R. 1929 All. 977 (P.B.). 

— ■ -Same word In Cognate Acts beats the same 

'Sense. {Bangnekar, J.). Omab TYAB v. Ismail 
rTYAB. 108 I.C. 495=30 Bom. L- R. 177= 

_ A.I.R, 1928 Bom. 69. 

; " The same words ate to be pritM facie oou- 
-Jtraed in the same sense in different partis of the 
«me statute. Spencer v. Metropolitan Board of 
Works, 22 Oh. D. 142, Bel. on. {Slusdi Lai, C.J.. 
Bro^ay, Earrsson, Teh Chand and Dalip Singh, 
•JJ.). Khan Oul v. Hakha Singh, ill i.o. 175= 
9 Lab. 701=10 L.L.J. 413=30 P.L.R. 60= 
_ , A.I.R. 1928 Lab. 609 (P.B.). 

■ Word occurring more than onoe In a statute 
onuBt be given the same meaning unless expressed 
•to the oontraiy. 18 All 224, Ref. {Macleod, O.J., 
.^h ar^ Ooyajee, JJ, afterwards Fawcett and 
Madgavkar, JJ.). HABKT8ANDAS v. BAI DHANU. 

98 I.C. 634=50 Bom. 666=26 Bom. L.R. 954= 
„ , A.I.R. 1926 Bom. 497 (P.B.). 

— HamonlouB ooaatfoctlon— Sections in same 

Statute. 

- ^Wbete two co-ordinate seotions are apparently 

•inoonsi^ent an effort must be made to reconcile 
•them. {Msrea and Patkar, JJ.). Ratansi Hibji « 
Bmpbbob. 120 I.C. 356=63 Bom. 627= 

, ... 81 Bom. L.R. 581=31 Cr L.J. 103= 

D *12=A.I.R. 1929 Bom. 274. 

— — Rt^chand Biluram, It Is the duty of 

’the Court to construe the provisions of the statute 

provision to 

stultify the other, and if possible the provisions in 
•one section should be read as a quallffoatlon of 
the other, so that some effect furthering the inten- 
T?? legislature may be given to eaeb. 

1 Bom.67 and 26 Oal. ISO, Bel. on. (Porcival, J 0 
^*<on, Rifpchond Rilnram and Desotua, A.J. Cs)* 

Bmpbbob e. jiaud. • ill t « aM- 

22 SIR, 3*9=29 or";j; 
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According to the well-establisbedrule of con- 
struction that whore two co-ordiaate provisions in 
an enactment are apparently inconsistent, an effort 
be made to reconcile them ; the two must be read 
together aud t^ken together and thus they do 
not give an unlimited right of appeal. And even 
assuming that the role that if “ if two seotions of 
a statute are repugnant, the last must prevail and 
override to control and restrict the earlier rule. 
Ebbs V. BoulnoiA L.R. 10 Ch. 479 aud Wood v! 
Beily, (L.R. 3 C.P. 26. Foil.; A.I.R. 1926 Bom. 121, 
Diss, from ; 11 P. R. 1913 and eases of other 
High Courts referred. {Tek Chand, J.). SiKANDAB 
Khan c. B.aland Khan. 8 Lah. 817= 

29 P.L.R. 81 = A.I.R. 1927 Lab. 433. 
■One section cannot be used to defeat another 
section unless it is impossible to effect a re- 
conciliation betweee them. {Sir Lawrence Jenkins ) 
Mohammad Shebkhan v. Raja Seth Swami 
Satal. 66 I.C. 853= 44 All. 185= 

49 I.A. 60=9. 0. L.J. 81=23 0 0 8= 

20 A.L.J. 476=33 C L.J. 4B8=I922 H.W.N. 378= 
24 Bom. L.R. 695=30 U.L.T. 220=28 C.W.N 79= 
A.I.R. 1922 P.C. 17 = 42 H.L.J. 584 (P.O.). 

—Harmonious construcifon— Tvo statutes. 

The language of every enactment must be so 

construed, as far as possible, as to be consistent 
with every other which it does not In express terms 
modify or repeal. {Mirea and Patkar, JJ) 

Ratansi MiBJin. emperor. 1201.0.336= 
03 Bom. 627=31 Bom.L.R 681=3lGp.L.J 103— 

1929 Cp. C. 41= A.I.R. 1929 Bom. 274. 
— “ The Court should straggle against repug- 
nauoy and should oonstrue an enaotment as far as 
possible in accordance with the terms of the other 
statute which it does not expressly modify or 
repeal. (Rhodi Lai, C.J., Broadway. Earrison Tek 
Chand and Dalip Singh, JJ.), KHAN CUL v. 
lakha Singh. ill i.c. 178=9 Lah. 70l= 

10 L.L.J. 413=30 P.L.R. 60= 

^ A.I. R. 1928 Lah. 609 (P.B.). 

-The language of every enaotment must be 

construed as far as possible in acoordanoe with the 
terms of every other statute which it does not ex- 
pressly modify or repeal. {Sluxdi Lai, C J and 
Rossignol, /.). WADHAVA MAL v. KARIM 

Bashsh. 86 I.c. 844=6 Lah. 276= 

26 P.L.R. 141 = A.I.R. 1925 Lah. 415. 

—Harmonious eonstruotlon— Whole statute 
— - — Per Bovs. /.—Any section In any Act must 
be interpreted in the light of the rest of the Aot 
(Boys and Ashworth, //.). KALIKA Prasad o* 

ajudhta Prasad. 12110 an—* 

1929 A.L.J. **8=51 All. 78n= A.I.R. 19*9'Ail. 421. 
— --It is a settled principle of oonstruetion that 
an Aot must bo oonsbrued. if possible. oonsistentW 
with itself. {Coutts-Trotter. G.J. and Walsh J ) 
Sambamurthi AYYAR t». Ramakrishna Aiyar 
114 I.o 847=63 Had. 337 = 29 M.l.W™' 
^ A.I.R. 1929 Mad. 43=38 H.L.J. f »7 

be read together, so as 

to reconcile them as far as possible. (Patwsfi and 

Patk^, JJ,). Ratnabai Kabsbtji V. Narayan- 

dab Pbayagdas. 104 1.0. 794 = 31 Bom. 77li 

^ 29 Bom. L.R. 900= A.I.R. 1927 Bom. 47a 

-^Eyery clause should &s construed wUhreferl 

once to its context. '* 

withMferanoe to ti. context »nd th. otW olrowt 
ot the Aot, so »9, so f«i «B possible, to moke a ooS 
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INTERPRETATION OF STATDTES— Hannonloni 
ooDBtraotion— whole Btatntei. 

The true meaning of any passage is to be found 
not merely in the words of that passage but in 
comparing it with every part of the law, ascertain- 
ing also the circumstances with reierence to which 
the words were used, and what was the object 
appearing from these circumstances, which the 
legislature had in view. {Marten, Pratt and 
Coyajee, JJ.). GANPAT CHANDRABHAN v. Tdlshi 
HARD BamCHANDBA. 81 1.C. 284-48 Bom. 214- 

26 Bom. L. R. 116 = 
A. I. R. 1924 Bom. 219 (F. B ). 

Per Devadoss, J. — It is a well-known canon of 

construction that where a reasonable construction 
could reconcile the provisions of an enactment, 
that construction should be adopted. (Schu)a6e, 
C,J., Phillips. Devadoss, Venkatasubba Rao and 
Wallace, JJ.). Vabisai Rowtheb v. Emperor. 

73 I.C 163=1923 M.W.N. 477 = 
24 Cr. L.J. 547=46 Had. 449 = 17 M.L.W. 722= 
32 H.L.T. 385=A.I.R. 1923 Had. 609= 

44 H.L.J. 567 (F.B.). 
-± section of a statute must be interpreted so 
as to give efieot to all its provisions if it is reason- 
ably possible to do so. {Robinson, C.J. and Mac- 
Oreoor, J.). MauNO THWE v, A. L. A. R. CHBTTY. 
FIEM 68 I.C. 690=11 L.B.R. 335= 

1 Bur. L.J. 62=A.1.B. 1928 Rang. 71. 

— Headings. 

—Beadings have the force of a preamble. 

Per Ashworth. J.—lt is now settled law that 
headings prefixed in the Bill passed by the legis- 
lature have the force of words used in the preamble 
of an Act and may be used as “a key to open the 
minds of the makers of the Act,” and in this 
respect ate unlike marginal headings, which have 
no force for the purpose of interpretation. (IFafsh 
and Ashworth, JJ.), DEBI Das v. RUPCHAND. 

102 I.C. 792=49 All. 903 = 
25 A.L.J.609=A.1.R. 1927 All. 593. 

A heading preceding any section is no doubt 

meant to express the intention of the Legislature, 
though it is at least open to question whether the 
words themselves have any operative effect (Daioi 
and Boys. JJ.). Baldeo Kukmi v. Kashi 

piiAiLf Ai> 92 I*C* 995^24 A. L.J* 337 

CHAMAR. ^ J ^g26 All. 312. 

Though the headings and marginal notes 

should not be held to govern the clear text of a 
section, yet they can he taken 

■what the Legislature meant. {Devadoss and 
WalUr, JJ.). NAKATANABWAMIJ-. BANGASWAm. 

os; I fi 731=49 Mod. 716^24 B.L-W. ^oo — 
A I R. 1926 Had. 749=50 M.L.J. 547. 

in construing a statute headings be 

iimored and it is only the sections which the 

fs.Kr. ."s 

e L R.k Civ. 362=A.1.R. 1925 All. 787. 
Headings cannot militate against cleat langu- 
age of ssctioua iWallace and 

K^EYAHH n. RAhdeen^ 8^ 1-C. 80?= 

A.I.B. 1923 Mad. 609=48 H. L. J. 290. 

—History of Legialatlon. 

-When can be looked into. 

There is a prima facie presumption that the 
legislature doel not intend to make any substantial 
alteration in the law beyond what it f^P^citly de- 
clares either in express terms or by clear implioa- 
tlon, or, in other words beyond the immediate scope 


INTERPRETATION OF STATOTES— HlBtopy of 
LegiBlatloQ. 

and object of the statute, and an intention to out- 
down or abolish existing rights must be cleat and 
manifest, and for this purpose the previous history 
of the legislation may be looked into, A. I. R. 
1928 P. C. 16, Rel. on. {Percival, J. C., Rupchand 
and Wild, A. J. Cs.). K.HUDABUX v. Panjo. 

A.I.R. 1930 Sind 263 (F.B.). 

Should not influence construction. 

The proper way to approach the construction of 
a statute which is intended to be a Code of law is 
in the first instance, to examine the language of 
the statute and ask what is its natural meaning,, 
uninfluauced by any consideration derived from the 
previous state of the law, and not to start with in- 
quiring how the law previously stood, and then, as- 
suming that it was probably intended to leave it 
unaltered, to see if the words of the enactment will 
bear an interpretation in conformity with that 
view. Bank of England v. Fa(?fwno Bros.. (1891) 
A. C. 107, Foil. {Lort Williams, J.). RahimBUX 

ashan Karim v. Central Bank of India, Ltd. 

119 1. 0 23=56 Cal. 367= 
A.I.R. 1929 Cal. 497. 

When should be looked into. 

It is a sound rule of interpretation to take the 
words of a statute as they stand and to interpret 
them ordinarily without any reference to the pre* 
vious state of the law on the subject or the English, 
law upon which it may be founded ; but when it ie 
contended that the Legislature intended by any 
particular amendment to make substautial changes 
in the pre-existing law, it is impossible to arrive at 
a conclusion without considering what the law was 
previously to the particular enactment and to see 
whether the words used in the statute can be takem 
to effect the change that is suggested as intended. 
{Lord Sinha.) ABOUR RaHIM V. SYED ABD MA- 
HOMED BaRKAT ALl SHAHA. 108 I.O. 361 = 

55 Cal. 519 = 95 I.A. 96=9 P.L.T. 6B= 
32 C. W. N. 482=27 H.L.W 339=26 A.L J. 464= 

30 Bom. L.R. 774=48 C. L.J. 55= 
1928 H.W.N. 926= A.I.R 1928 P C. 16= 

54 H.L.J. 609 (P.C.). 

—To understand meaning of a section, history 
thereof should be considered. {Dalai, J.). MANNI 
LAL Awasthi V. Emperor. 116 1.0.804= 

51 All. 459=11 A.I Cp.R. 260= 
10 L R A Cr. 34=30 Cr.L J. 694= 
1929 A. L.J. 93= A.I-R. 1928 All. 682. 

—The proper way of construing an Act Is in the 

first place to examine closely the language of the 
Act itself, and not to start with inquiring how the 
law previously stood, and then to base the con- 
struction of the Act on that: Bank of England v,. 
Vaoltano Bros. (1891) A. C. 107. Foil. {MarUn, 
C J., Crump and Blackwell, JJ ). GANPAT t>. 
SOPANA. 107 I.C. 297 = 52 Bom. 88= 

30 Bom. L.R. 1 = A I R. 1928 Bom. 35. 
Per Tek Chand, J.— Where there is a posi- 
tive enactment of the Indian legislature the proper 
course is to examine the language of that statute- 
and to ascertain its proper meaning, uninfluenced 
by any considerations derived from the previous 
state of the law or of the English upon which 
it may be founded. A. I. R. 1928 
{ShadiLaUC.J., Broadway and Tek Chand. 

HEM RAJ V. KBISBAN LAL. Ill 

10 Lah. 106=29 P I"R- 
A.I R. 1928 Lah. 361 

Per Mukerji, J.— Reference to the 

state of law would be permissible for the 
Sing in the construction of a new statute U 
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INTERPRETATION OF STATDTES-HiBtopy of 
LeglBlatlon. 

any pioviaioD therein ie of doubtful import. 
{Chctierjet, MuTeerji and Chotener, JJ.). Booebs 
Pbatt Shellac Co. v. Sect, of State. 

83 l.C. 273=40 C.L.J. 110 = 28 C.W.N. 1074= 
S2 Cal. l^A.l.R. 1925 Cal. 34 (F. B.). 

When the terms of an enactment ate quite 

clear, it is not proper for the Courts to consider 
^bat the previous Uw on the subject was In order 
to interpret the existing law. {Bevadoss and Wallace, 
JJ.). KOTHANDABAUA CHETTIAB t). ANNAUALAI 
PILLAI. 87 l.C. 399=1925 M.W.N. 169= 

48 Had. 488=22 H.L.W. 103= 
A I.R. 1923 Had. 589=48 H.L.J. 406. 

Per Mookerjee, J, — Though reference to the 

old law is not a valid mode of interpreting new 
law yet in cases of doubt, old law may be referred 
to. (WaUh, Ryves and Mukerji, JJ.). MUBABAK 
Hussain v. ahuad. 84 I.c. 749=22 A.L J. 32i= 

S L.R.A. CIt. 201=46 All. 489= 
A.I.R. 1924 All. 328 (F.B.). 

' Reference tc — Improper. 

When a Court has to consider the interpretation 
which ought to be put upon a section of any 
statute the proper course is in the first instance to 
examine the language of the statute and to ask 
what is its natural meaning uninfluenced by any 
considerations derived from the previous state of 
the law, and not to start with inquiring how the 
law previously stood and then assuming that it 
was probably intended to leave it unaltered to see 
if the words of the enactment will bear an inter- 
pretation in conformity with this view. If a 
statute, intended to embody in a Code a particular 
hianoh of the law, is to be treated in this tashion 
its utility will be almost entirely destroyed and 
the very object with which it was enacted will be 
frustrated. (Sanderson, C.J., Mookerji and Chatter- 
jee, JJ.). RuGHUMULL ^ANDELWAL v, Thk 
Official assignee of Calcutta. 81 1.o. 17= 

28 G.V.N. 34= A.I.R. 1924 Cal. 424. 

HisU^ical survey is permissible only if there 

IS redsonctbls double 

Per \M 00 her 3 ee, J \ — A historical survey is not 
permissible in the interpretation. Such reference 
to the history of Legislation can only bo legiti- 
mately made, when reasonable doubt is entertain- 
ed as to the true construction of a statute. The 
operation may, however be easily carried too fat, 
and may, in the case of codifying statutes, lead 
to msults which have been emphatically condemn- 
ed in decisions of the highest duthoritv 
A.a 107: (1892) A.o. 481; 23 ??A. 1 ^ 0 ^* 

The proper course is, in the first instance to 
ex^me the language of the statute, to interpret 
It, to ask what Is its natotal meaning, uninfluenced 
by oonBiderations derived from the previous state 
of the law. To begin with an examination of the 

the problem at the wrong end ; and it is grave error 

language of the section of 

^dian Statute an interpretation which the words 

TOll not bear, on tho assumption of a supposed 
policy on the part of the legislature to adopt or to 

tile English 

Ghosh, Cumtng and Page. JJ.), Empkbor « 

Bab^indba Kumab Gh^. 81 l.C. 353= 

, 28 0.W.K. 170=88 O.l.J. ills 
Or. Ii.J. 817=A.I.R. 19H Oal. 287 (F.B.) 
to be considered. * ’ ’ 
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tlons. 

Per Crump, J, — Courts are bound to oonstme. a 
section of an Act according to the plain meaning 
of the language nnlees either in the seotion itself, 
or in any part of the Act anything is found to 
modify, qualify or alter the statutory language 
even if absurdity or anomaly be the result of such 
interpretation. The proper course in interpreting 
an Act intended to codify a particular branch of 
law is first to examine its language for its natural 
meaning uninfluenced by any considerations deriv- 
ed from the previous state of the law, and not to 
start with enquiring how the law previously stood, 
and then, assuming that it was probably intended 
to leave it unaltered, to see if the words of the 
enactment will bear an interpretation in conformity 
with this view. {Macleod, C.J., Marten and 
Crumpt JJ.), Alfred Wilkinson v. Gbaob 
WILKINSON. 77 l.C. 664=25 Bom. L.R 945= 
47 Bom. 843= A.I.R. 1923 Bom. 321 (F.B.). 

- ■ ^ Whether the statue codifies or amends the 

law, if its provisions are expressed in clear and 
unambiguous terms, resort should not be had to 
the pre-existing law, although such reference may 
be useful and legitimate where the provisions are 
of donbtful import or are couched in language 
which had previously acquired a technical mean- 
ing. {Mookerjee, Ag. C. J., Fletcher, Chatter jee, 
Richardson and Ghose, JJ.). NILAMANIKAb 0 
SatI PbasAD Gabqa. 61 l.C. 82=48 Cal. 556= 
25 C.W.N. 230=A.I.R. 1921 Cal. 397 (F.B.). 

Reference only in cases of reasonable doubt. 

Reference to the history of legislation can only 
be legitimately made when reasonable doubt is 
entertained as to the construction of a statate- the 
©^ration may, however, be easily carried too* far 
The proper course is. in the first instance to 
examine the language of the statute to Interpret 
It, to ask what is its natural meaning, uninflaeno- 
ed by any considerations derived from the 
previous state of the law; to begin ^th an exami- 
nation of the previous state of the law on the 
pomt, is to attack the problem on the wrong end* 
and It 18 a grave error to foioe upon the plain 
language of the section an interpretation, which 
tA6 WQids Will Dot bear, on the aesomptiem of a 
supposed policy on the part of the Legislature not 
to a«PMt itom tha rules of the English law on the 
^bjeot, {Mookerjee, Ag.C.J., Fletcher, Richardson 
TFalmslep and Buckland, JJ,). Satish Oran- 
DBA V, Ram Datal. 59 I C i4S- 

48 Oal. 388=22 Cp.L.J. 31= A.I.R. 1921 Oal 1 

— The words pf a statute must bp given their 
natural meiming without reference to the previoua 
law or previous history of legislation. (Mautw 
Ain,/.). KYANKSBMA V. APARNA OHABAN 

-lllctratlon.. l O' I..B.R.326. 

“———The power Of the Court under 8 22 nfn.^ 
Specific Relief Act should not be out down by look- 
ing into the illustrations attached to the MfS^n 
{Anannu.kri.hna Ayyar. J.). Ki^vAB»rBuZ’ 

V. RAMAOHANDBA RAJU. 1930 H W N 698 
The general words of a seotion are 

limiting words that may be 
used in one or more of the lllnBtratI.^«.« 

and Allanson, JJ,). Balmakund LAl «' 

Bohaso Kdkri, lisfo 8?7=8 Pat ilS, 

.. W»g ol vMue ia tha.;|ons“tr“K teS 
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INTERPRETATION OP STATUIBS-Illnstra- 

tlons. 

and it would require a special case to wariaut tbeir 
rejection on the ground of repugnanoj with the 
section. A.I.R. 1926 P. C. 242, Foil. (B. B. Ohose 
and Mullick, JJ..) DUBGA PBIYA CHOODHUBY 
V. DUBGA PADA ROY. 109 I.C. 752=59 Cal. 154= 

A.I.R. 1928 Gal. 204. 

Illustrations are 'preferred to marginal notes. 

Illustrations do not stand on the same footing 
as marginal notes. Marginal notes not be 
notes enacted by the legislature and they cannot 
be referred to for the purpose of construing the 
enactment; on the other hand illustrations are part 
and parcel of enactment. A.I.R. 1926 P.C. 242, 
Bef. [Waeir Sasan and Baza, JJ.). RAM LAL v. 
EMPEBOB. 106 I.C. 213=3 Luck. 244 = 

1 L.C. 579=28 Cr. L.J. 1029 = 9 A.I.Cr.R. 217 = 

A.I.R. 1928 Oudh 15. 
‘^Ramesam, /.—Illustrations to sections 
should in no case be rejected because they do not 
square with ideas possibly derived from another 
system of jurisprudence as to the law with which 
they or the sections deal. Mahomed Syedol Ariffin 
V. teoh Ooi Qark, (1916) 2 A. C. 575, Foil. 

Per Beasley, /.—It is not that under every cir- 
cumstance an illustration must be taken as part 
of the statute. But a Court should not lightly dis- 
regard the illustrations merely because they do not 
seem to be in accord with generally accepted ideas 
as to the law in other places. 35 M.L.J. 614 (P.C.) 
and Mahomed Syedol Arijffiny.Teoh OoiGark, (1916) 
2 A.C. 575. Cons. {Coutts.Trotter, C. J , Rame- 
sam and Beasley. JJ.). Ramalinoa MUDALIAB ^ 
s R muthusw ami ayyab & Sons. 99I.C.609— 
90 Mad. 94=24 M.L.W. 782=1926 M ^ 990= 

A.I.R. 1927 Mad. 99 = 91 M L.J. 765 (P B.). 

Xn illustration only simplifies the law as 

enacted in the Code and canuot certainly be taken 
to restrict the sense of the section. 

OHHOTEY LAL V. EMPEBOB. 85 I.C. 722- 

26CP.L.J. 578=5 L.R.A.Cr. 199 = 

A.I.R. 1925 All. 220. 

Illustrations to sections are of very great 

value in interpreting them. {Wazir Basan.J.C. and 
Sa«, A.jl). mIs. aones Habbiet David r. 

MESSES. HDBBAY A^BD Ca, WD.^ 

If the meaning of the enactment itself is 

doubtful, a reference to the illustration in order to 
clear the meaning, would be jastified^ 
eectlon justifies reference to 

by any conflict between the illustration and the 
main enactment, the illustration must give way to 

6 L.R. A. CiY. 291 = A. I. R. 1924 All. 748. 

.Illustrations given in the statute are of re- 
levance and value in the constraction of the text. 
4 T n. 1916 P. G. 242; 43 I. A. 256 (P. C.j.JfOU. 

{Macleod, C.J. and Coyajee, /.). 

APPA V. IBAUBPA GlBIMAULAPPA. 67 I- C. 844 

^ 46 Bom. 843=24 Bom. L.R. 406- 

A. I. B. 1922 Bora. 415. 

f‘;:;;;7hsom\"^S^ 


INTERPRETATION OF STATUTES — Indian 
enactments. 

— Indian enactments. 

•In interpreting the statutory provisions of an 
Act of the Indian Legislature the Courts should 
examine the language of the Indian statute un* 
influenced by any consideration derived from the 
English Law upon which it may be founded. 
A.I.R. 1928 P. C. 2, BeZ. on. {TekChandand Agha 
Haidar, JJ.). SECY. OP STATE v. T. SARIN & Co. 

120 I.C. 615=A.I.R. 1930 Lah. 364. 
'When construing an Indian Act, words 


should be given their widest possible meaning con- 
sistent with the context, unless there is something 
in the .Act itself to indicate that they are intended 
to be used in the artificial and technical sense which 
they have acquired in English Law, or in any other 
restricted sense. (Lori TTtBiams. /.). RahimBUX 
AssAN Karim v. Central Bank of India, ltd. 
119 I.C. 23=56 Cal. 367=A.I.R. 1929 Cal. 437. 

Fforde, /. — The construction of an Indian 

Statute depends entirely upon the meaning of the 
word therein used and its interpretation must not 
be iufluenced by any similar provision of the 
English Law. A. I. R. 1928 P. C. 2. Foil] 
A.I.R 1928 Lah. 303. Dtss. from. {Shaii Lai, C.J., 
Harrison, Fforde. Tek Cahnd, Jai Lai, Dalip 
Singh and Aqha Haidar, JJ.). SOKHAR v. EMPER- 
OR. 115 I.C. 6=10 Lah. 283=30 P.L.R. 197= 

11 L.L.J. 159=3D Cr.L.J. 414= 
12 A.I.Cr.R. 382= A.I.R. 1929 Lah. 344 (F.B.). 

Succession Act (1925). 

Where there is a positive enactment of the 
Indian Legislature the proper course is to exa- 
mine the language of that statute and to ascertain 
its proper meaning, uninfluenced by any considera- 
tion derived from the previous state of the law or 
of the English Law upon which it may be founded. 
These observations apply with peculiar force to 
testamentary cases which are governed by the 
Indian Succession Aot of 1865 or the probate and 

Administration Act of 1881 (both now repealed by 

the Succession Aot of 1925). 83 Cal. 116, (P. C.), 
Ref. (Lord Sinha. Mt. RAMANANDI KUER v. 
MT. KALAWATI KUER. 107 I.C. 14- 

47 C.L.J. 171 = 5 O.W.N. 96=30 Bom. L.R. 227 = 
82 C.W.N, 402=9 P.L.T. 97=39 I.A. 18= 
7 Pat. 221=26 A.L.J. 385=1928 M.W.N. 282= 
27 M.L.W. 782=A.I.R. 1928 P C. 2= 

94 M.L.J. 281 (P C.). 

-When the point to be decided arises under 

the law of India reference to English Law is 
necessary. (Lord Shaw.) INDIA GENERAL NAVI- 
GATION & RY. CO. V. I^ekhabi Tea CO. 

80 I- C, 1033—3 121^ 

26 Bom. L. R. 571 = 51 Cal. 304= 
If r T S3s51 1 A. 28=22 A.L*J. 173= 
M L W 277 = 1921 M.W N 158= 
28 C.W.N. 302= A.I.R. 1924 P.C. 40 (P.C.). 

.Indian Law « not tnuolii because it conflicts 

with English Law. 

A statute passed by the Indian Lepslature 
which is intended to have 

binds persons so long as they are within the said 
territories, cannot be rendered invalid by the 

oircumstances that the w^°^ ® 

is at variance with the English Law on subject. 

or that the result ensuing from it maj j 


tnat tne resuii ^ , - • 

gnised by the EogUsh 

Jolt Smitl. U Bos^no! 

JJ.). LEE ». LEE. 
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3HTBRPRET4TI0K OP STATOTB8— Intention 
of legislature. 

—Intention of leglslatore. 

- The intention of the legislature should be 
'Considered as mandatorj if the aim and object of 
the statute would be clearly defeated if the direo' 
tion to do a thing in a particular manner is not 
strictly observed. Principles applicable in deter- 
mining whether a statute is directory or mandatory 
•stated. {Sasan, C. J. and Roza, J.). DiSTBICT 

Board, khebi v. abdul Majid khan. 

7 O.W.N. 843=:A.I.R. 193Q 0adh43i. 
— Intention of logislature— General and parti* 
onlar intention. 

Latter prevails whether cont lined in same or 

different statutes. 

It is a well'established principle that, where a 
.general intention is expressed by the legislature, 
-and also a particular intention, whioh is incom* 
patible with the general one, the particular inten* 
tion is considered an exception to the general one. 
This rale applies whether the general and special 
provisions are contained in the same statute or 
different statutes. Churchill v. Crease, 5 Bing. 180, 
Rel, on. (Shadi Lai, C. J., Broadway, SaTrison, 
Teh Chand and Dalip Singh, JJ.). Khan GUL v. 
-Lakba Singh. Ill i.o. 175=9 Lah. 701= 

10 L.L.J. 413=30 P.L.R. 60= 
A.I.R. 1928 Lah. 609 (F.B.). 
— Intention of legislature -Materials for find- 
ing. 

Where the language of a statute is plain in 

'itself, it is not open to the interpreter to add to it 
or to deduct from it or even to oonsider whether the 
'rule is likely to create hardships In partioular oases 
'if it be read in its ordinary sense. The words 
‘themselves alone must be considered to sea the 
•intention of the law given, (dfsar^, C. J. and 
Mukerji, J.). Aziz AHMAD KHANu. CHHOTE LAL. 

109 I.G. 38 = 50 An. 569=26 A.L.J. 298= 

A.I.R. 1928 All. 241. 
— It is a hazardous proceeding lo refer to pro* 
wisions which have been absolutely repealed, in 
•order to ascertain what the Legislature meant to 
•enact in their stead. (HaUi/o® and Kotval, A.J.Cs. 
•Oft difference ifaenair, A.J.C.). KABIRUDDIN v. 

-Krishna Rao. 109 i.o. 419= 

„ ^ A.I.R. 1928 Nag. 138. 

— ^Per Bupehand Bilaran, A. J. 0.— One of the 
-cardinal hjles of interpretation of statutes whioh is 
oft6ii tiniOE tofeired to ab tho goldtzx rule ie that the 
graEmnatioal and ordinary sense of the words used 
by the legislature in expressing its intention is to 
■ be adhered to, unless that would lead to some 
-absurdity or some lepugnanoe or Inoonsistenoy 
with the rest of the statute, in whioh case the gram* 

ordinary eense of the words may be 
modifira, BO as to avoid absurdity, repugnance and 

Pickering, (1862) 18 Q.B. 
789, Bel. on. (Percival, J.C., Aston, Bupehand Bila^ 
ram and Desoiua, A.J.Ca.). Emperor v. Jiano. 

r T IIU.O. 865=22 8 .L.R. 349= 
29 Gp.L.J. 945= A.I.R. 1928 Sind 149 (P.B.). 

, -Intention of an Aot ought to be ascertained 
from the words used in the enactment. Salomon v. 

iParocett and Patkar, 

V/.). EMPBEOa 0. KADABBHAI USAPALDI, 

«« « , flW=61 Bom. 890= 

oo J® 705=8 A. I. Op. R. 346= 

„ 29 Bom. L.R. 9B7=A.I.R. 1927 Bom. 483. 

m words of enactment. 

Intention of the Legislature is a common but 

2m 5i popularly understood, 

-tthyilgnily any thing Iromlntentloa embodied in 


INTERPRETATION OF STATUTES— Intention 
of legislature— Fpesumptloa. 

positive enactment to speculative opinion as to 
what the Legislature probably would have meant, 
although there has been an omission to enact it. 
In a Court of Law of Equity what the Legislature 
intended to be done or not to be done can only be 
legitimately ascertained from what it has chosen to 
enact, either in express words or by reasonable and 
necessary implication. Salomon v. Salomon & Co., 
(1897) A.G. 22. Bef. (Fawcett and Madgavkar, JJ,), 
Gamadia ti. Empebob. 91 1 . 0. 949=s 

50 Bom. 34 = 27 Bom. L.B. 1405= 
27 Cp. L. j. 163= a. I. R. 1926 Bom. 57. 
——It is an elementary principle of interpretation 
that the plain intention ol the Legislature as ex- 
pressed by the language employed is to be accepted 
and given effect to. If it admits oi more than one 
oonetruction the meaning is to bs sought not in the 
wide sea of speculation and surmise, but from saoh 
conjectures as ace drawn from the words alone or 
something contained in them. Berigale Bural 
District Council v. Sutton Dislrut l^ater Oo 
(1908) 99 L. T. 168, Foil. (Findlay, Offg. <?. J ) 
VlTHOBA t>. SADASBEO. 92 I.,C. Sgs 

A. I. B. 1926 Nag. %3. 

Plain meaning to be followed. 

A Conrb interpreting a statute has no right to 
scan the^ wisdom or policy of the Legislature, nor 
is it entitled to modify the plaimmeanfng of the 
language used by the Legialatuce in order to avoid 
a conflict between two systems of law or undesir- 
able oonseqnenoes. The intention of the Legisla- 
ture must be gathered from the language used in 
the statute. (Shadi Lai, C. J. Seott Smith, he 
Rosstpftol, Sarrison and i^ortie, jjff^, Lebo. LEB 

8( I.G. 686=5 Lah. 147= 
A.I.R. 1924 Lah. SIS (F.B.) 
— Intention of legislature— Penal Act. 

Paramount object is to ascertain legislative in- 

Lobo, A.J.C.—kn omission whioh the context 
shows wi th reasonable oerbainty to have bean un- 
intended may be supplied at least in enaotments 
whioh ateoonstcued benefloially, as distinguished 
from strictly, but the tendency ol modern deoi- 
sions upon the whole, is to narrow materially the 
difference between what is called a strict and a 
beneficial oonstruotion. All statutes are now eon- 
strusd with a more- attentive regard to the lan- 
guage, and criminal statutes with a more rational 
regard to the aim and intention of the legislature 
than formerly. The paramount object, in constru- 
ing penal as well as other statutes Is to asoerbaln 
the legislative intent. (Psreioaf. J.G Aston 
Bupehand Bilaram, De Sousa and Lobo, ' A J Cm \ 
Empbbor V. NooR Mahomed. 105 1.0. issi 

no M S-L'R* 137=9 A.I. Cp. R. 66 = 
28 Gp.L.J 913=A.I.R. 1928 Sind 1 fF B t 
— Intention of legislature — Preiamptlon. * 

It is more reasonable to hold that the Leuifl- 

lature expressed its intentions in an uncuarded 
manner than that a meaning should be siven ^ 
them whioh could not have lean intendeHi 
Maxwell. 6th Ed., pp. 148 and U9. 

son, C./. ond ^nkin, J .). Ram Ohundbr SBroW- 
GiB 0 . Gouri Nath Ddtt. 97 i #1 5?b 

S3 Gal. 49a=l.I.R. 1928 Oal 927 

-—It 18 an estebllahed axiom of oonatruoUoa 

that though prooednte may be regulated by the 

Aot for the time being u force still the intention 
to take away a vested eight without oompeuBatfS 
or any saving is not to be Imputed to the^LegteS 

ture unless it be expressed in ^ unoqla^Sa 
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]^TERPBETATION OF BTATUTES^-lntentioB 
of leglelature— PrJnolpleB. 

tenns. 41 C. 1125, Foil. [Boss, J.). GOKABAN 
Pbasad Singh v. Malik waris ali. 

71 I.C. 957=1 Pat. L.R. CIt. 283= 

A.I.R. 1924 Pat. 183. 

—Intention of legislatare— PrlncipleB. 

Per Niainatullah, J , — It is one of the elemen- 
tary construction of statute that it should be so 
read as to avoid introducing what the legislature has 
not thought fit to introduce, and that a construction 
which has got that eSect should be finally rejected. 
[Boys, Kendall and Young, JJ. on difference between 
Mukerji and NiamatuUah, JJ.). In the matter of 
LAKHHMAN PRASAD BABU RAM OF CAWNPORE. 

1930 A.L.J. 1 = 1930 Cr. C. 113= 
A.I.R. 1930 All. 49 (F.B.). 

Whole statute should be looked to. 

Per Boifs, J . — The Court must in each case apply 
the admitted rules of interpretation to the case in 
hand not deviating from the literal sense of the 

words without sufficient reason, or more than is 
iustified, yet not adherings lavishly to them where 
to do so would obviously defeat the intention which 
may be collected from the whole statute.River Wear 
Commissioners v. Adamson, 2 A.C. 743, Foil. 
(Walsh, Daniels and Boys, JJ.). RAM SAHAI v. 

■nFBi Din. 455—49 All. 8— 

24 A.L.J. 945= A.I.R. 1926 All. 617 (F.B.). 

—Intention of legislature— Relevancy of. 

Section 93 of the Ordinanw of 1917 (Ceylon 

Trust Ordinance) is in the following terms : 

"Where a person acquired property with notice 
that another person has entered into an existing 
contract afiecting that property of which specific 
nerformance could be enforced the former must 
hold the property for the benefit of the latter to the 
extent necessary to give efieot to the contract ; 
Provided that in the case of a contract afiecting 
immovable property such contract shall have been 

duly registered before such official." 

Held on a question as to the construction of the 
final words of the section that the prior registration 
of the contract was a condition of the applica^on 
to it of the benefit oonferted by the section. The 
nrovlso applied even though the contract was m- 

Spable of registration for want of proper descrip- 
tion The object in the mind of the legislature 

tnLposingsuoh a condition even if it could be 
inown would not afieot the meaning of the words 
used [Lord Warrington of Clyffe.) ROBERT H^ALL 

o^Vmaddlla Valley Tea and Rubber Co. 

VV N. \ll = A.I.R. 1930 P.C 214 (P.O.) 

In construing an Act the question is not 

what may be supposed to have been intend^, but 
whft has been said. Brcphy v. AttorneyGemral 
Z uanUoba, (1895) A.C. 202, Bel on. [Lord Chan- 
) HENrIeTTA MUIR EDWARDS ATTORNEY- 

r^FNERAL OF CAN.\DA. 

GENERAL^ ^ 1930 P.c. 120 = 68 M.L.J. 300 (P.C.). 

B. T. Act, 1885. S. m,-®- , 

The Court cannot modify the language of an en- 
to meet the intention unless it is impos- 
sible for it to resist the conviction 
latnre could not possibly have intended what its 
words signify and that the modifications are mere 
Torrectlo^^ of careless language and really give the 
Jrurmeaning. Rule applied to construction of 
S 11?B of the B. T. Act. [Graham 
?OGENDBA NATH JANA n. BAIDYA NATH 

-Per Bhide, J.-It is an'elementary rule of the 

construction of a statute that the Pfovisions of an 
enactment must be construed according to its plain 


INTERPRETATION OF STATUTES— intention 
of legislatare— Relevancy of. 

wording and nothing can be imported into it merely 
on the basis of any speculation as to the intention 
of the legislature. [Broadway and Bhide, JJ.). Des 
RAI V. EMPEROR. A. I. R. 1930 Lah. 781. 

Per Wa sir Hasan, Ag. C.J , — When the terms- 
of a statute are clear it is contrary to principles of 
interpretation to first conceive a statute and then 
to construe it in accordance with that intention. 
Leader v. Duffy, (1868) 12 A. C. 294 and Bank of 
England v. V. Qaliano Brothers, (1891) A. C. 107, 
Bel. on. [Waeir Hasan, Ag. C.J.. Misra and PuUan, 
JJ.). Gaya Prasad v. s. Paiyaz Hussain. 

5 Luck. 12= A.I.R. 1930 Ondh 274 (F.B ). 

Words clear-^Supposed intention of legislature 
need not be found out — Principle explained. 

Where there is a positive enactment of the 
Indian legislatare the proper course is to examine 
the language of the statute and to ascertain its 
proper meaning, uninfluenced by any considera- 
tions derived from the previous state of the law or 
the English Law upon which it may be founded. 
Suoh an enactment cannot be qualified or neutra- 
lized by an indication of intention gathered from, 
previous legislation on the subject and it is only 
where from the imperfection of the language used 
it is impossible to know what the intention of the 
legislature is, without inquiring further the cir- 
cumstances with reference to which the words 
were used, these circumstances may be looked into. 
The office of Judges is jus dicere and not jus dare 
to interpret the law and not to make law or give 
law. It is their duty to abide by the words of the 
statute without attempting to reform it according- 
to the supposed 'intention of the legislatare. or 
exclude oases which fall within the express mean- 
ing of the rules in order to make the law reasona- 
ble. A.I.R. 1928 P.C. 2; 22 Cal. 783 (P.O.);. 
2 A.C. 734; A.I.R. 1927 P.C. 272; A.E. v. Lockwood, 
9 M. & W. 395 ; Bex v. Forde, (1923) 2 K. B. 400 ; 
A.I.R. 1925 Sind 49 (F.B.) and 22 S.L.R. 171, Ref. 
(TEtW, J. C. and Rupchand, A. J. C.). DAILY- 
GAZETTE- PBBSS V. Karachi Municipality. 

A.I.R. 1930 Sind 287» 

•Where the language of a statute is clear it is 


not permissible to speculate as to the intention of 
the legislature. [Broadway, J. on difference between 
Zafar AU and Bhide, JJ.). THIRAJ v. EmpEBOB. 

119 I.O. 265=30 Cr.L.J. 1019= 
1929 C?.C. 205=11 Lah. 55= 
A.I.R. 1929 Lah. 641. 

Xhe question, while interpreting a Code, is 

not what the Legislature intended, but what the 
Legislature has enacted. If the Code is defective 
it should be amended, but until that is dona Its 
plain reading cannot be set aside on assumptions, 
however well-founded, of what the Legislature 
intended. [Jackson, J.). GoviNDASAMI NaicKEB 
V PEBUMAL RAJA. 

25 M.L W. 106=38 M L T. 30= 
1927 M. W. N. 63= A.I.R. 1927 Mad. 327. 

Prnotsions must supersede intention. 

When the Legislature passes an enactment, its 
provisions must be looked to rather than 'the in- 
t^ention of the Legislature as revealed in the - 
discussion which preceded the passing of the Act., 
It is doubtful whether the meaning of definite and 
unambiguous words can be strained their 

natural interpretation would seem to . 

alleged scope of the Act. [Philhps, 

VELU NAICKEE 1). 0OBVOB».TlO^ O^mkS. 

92 I.C. 1053=23 

A.I.R. 1926 Mad, 381=90 M.L.J. SOI- 
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INTERPRETATION OP STATUTES— IttUntlon 
of legialalare— Relevancy of. 

PeriJDanwis, /.(?.— Where the language of an 

.enactment is clear, it is unnaoasaary to enqaire as 
■to the intentioae of the Legislatara. (Sirriiison, 
A.J.C., on differenco between Daniels, J.G. and 
Dalai, A,J.C.). Achal Singh «. Shagunath 
KOAB. 90 I.C. 470=29 0.0. 51=2 O.W.N. 713= 

12 O.li.J. 603 = A. I. R. 1928 Oudh 2. 


When onoo the intention of the legislature is 

^lain, it is not the province of a Court to scan its 
wisdom Or its policy. Its duty is not to make the 
-law reasonable, but to expound it as it stands 
according to the real sense of the words. {}facleod, 
C.J, and Coyajee, J.). EilPEBOR «. THAKOBDAS 
MOTIBAM. 89 I.C. 1031 = 26 Cr.L.J. 1463= 

27 Bom. L.R. 1023=A.I.R. 1923 Bom. 503. 

T he meaning of an Act is not to be interpreted 
-with reference to what Its framers intended to do, 
but with reference to the language which they did 
in fact employ. 72 I.C. 433, &/. {Broadway and Jai 
■Lai, JJ,). NOR MAHOMMADv. LALOHAND. 


90 I.C. 254= 7 L.L.J. 201=26 P.L.R. 501= 

A.l.R. 1925 Lah. 436. 

■■ I f the ordinary grammatical construction of 
■a statute will result in a manifest oontradiotlon of 
■the apparent purpose of the Aot, the rules of gram* 
mar are subordinated to the rules of icommon 
aense and the statute is construed with reference to 
'tho intention of the Legislature. (Rnt/mond and 
Aston, A.J. Cs.). Hyderabad Municipality v. 
iAZi FakHBODIN. 81 I.C. 134 = 17 S-L.R. 273= 

25 Cr. L.J. 646= A.l.R. 1925 Sind 90. 

—Though the addition of a qualification or 
^proviso is outside the ordinary oanons of interpre- 
tation of a statute or other enactment like 01. 12 
•of the Letters Patent, Bombay but if it is a modifi- 
•oation of the language to meet the intention of the 
ecatute or at any rate what is said by authority 
'binding upon the Court to have been its intention, 
then suoh modification is legal, {Fawcett, J.). 
^.0. Sbbiman nedan Rajah Kotakal t>. The 
Malbab Timbbb Go., Ltd. 

SO I. 0. 1049=26 Bom. L.R. 641 = 48 Bom. 626= 

A.l.R. 1924 Bom. 412. 

"7 ^Words admitting of one meaning — Courts 
■should not speculate on the intention of tM Leoisla- 
4.we. 

When the words admit of but one meaning 
^nrt is not at liberty to speoalate on the inten- 
tion of the legislature and to construe them 
•acoordmg to its own notions of what ought to 
■ttave been enacted. Nothing oould be more 
'dangerous than to make suoh considerations the 
«roMd for construing an enactment that Is Un- 
.'ambiguous in itself To depart from the meauinc 
on aooount of suoh views is, in truth, not to 
-construe the Act, but to alter U. But the business 
oi tile interpreter is not to improve the statute: It 
is to expound it. The question for him is not what 
the legislature meant, but what its language 
■means, what the Aot has said that it meant. To 

■jjve a construction contrary to, or different from, 

<faat ^hioh the words import or can possibly 
import, IS not to interpret law but to make It, and 
■too Judges are to remember that their office Is Sue> 

-uarlaneau, J.), (BHAqat) Govind Das v. Rup 
.^BHOBB, ^ ^ ^ 77 1.0. 409=4 Lah. 367= 

^ 8 I 1 .L.J. 28=A.I.R. i924 Lah. 68 . 

• '?■ . I'iisawfM for d rule are not Ut is considered. 

Where the legislature enaotea general rule. Itsi 
j^^ratlon oannofrbe gfovemed by such ooneldera-i 
b«oti ag whether looking to'toe reasons which led 


s 

INTERPRETATION OF STATUTES— InterpM- 
tation clause. 

the Legislature to enact it, it is necessary to apply 
the rule or not in particular cases. If it be held 
that a rule need not be applied if the misohlef it 
sought to prevent is not likely to happen in a 
particular case the applicability of the rules would 
depend upon the result of a ptelimioary investiga- 
tion as to the likelihood of the mischief. Where 
the rule is expressed in unambiguous language it 
must be applied in every case where the facts to 
which it is intended to apply exist. {Kotwal, A.J.G.). 
Naraindas t>. Kunjilal. 78 I.C. 1026= 

A.l.R. 1924 Nag. 162. 

■If the language of a statute is clear and nn- 
ambiguous, the Court must give effect to it and 
has no right to extend its opecatioo in order to 
carry out the real or supposed intentioa of the 
legislature. It matters not, in such a case, what 
the oonsequences may be. Where by the nee of 
clear and anequivooal language capable of only 
one meaning, anything is enacted by a legislature 
it must be enforoed, even though it be absurd or 
mischievous. (S/uxdi Lai, C.J. and Le Rossignol, J 
PiABA Singh v. mola ram. 75 I.C. 915= 

4 Lah. 323=5 L.L.J. 551= A.l.R. 1923 Lah. 655. 

Intention should be gathered from the words 

used. 

Whatever the instrumenl it must receive a eon- 
stiuction according to the plain meaning of the 
words and sentences therein contained. It is aigu- 
ing in a vicious circle to begin by assuming an 
intention apart from the language of the instru- 
ment itself, and having made that fallacious 
assumption, to bend the language in favour of the 
assumption so made. (Simpson and Wasir Easant 
A.J.Cs.). Mirza sadiq Husain v. Md. Karim. 

70 I.C. 53=25 O.C. 319=9 O.L.J. 456= 

A.l.R. 1922 Oudh 289. 

The Court must give the provisions of the 

Aot their literal ooDstiuotion. It Is arguing in a 
vicious oicole to begin by assuming au intention 
apart from the language of the Aot and haring made 
the fallacious assumption to bend the language la 
favour of the assumption so made. (Daniels and 
Lyle, AJ.Cs.). Naqbshar Sahai v. Mata Pea- 
sad. 69 I.C. 730=9 O.L.J. 235=28 O.C. 189= 

A.l.R 1922 Oudh 236. 

—laterpretatlon olanse. 

When a word or phrase is defined as having a 

particular meaning in an enactment, it is that 
meaning alone which must be given to it in inter- 
preting a section of the Aot. unless there be any- 
thing repugnant to the oontext. {Tek Chand and 
Bhide, JJ.). DIAL SlNQH 0 . GUBUOWABA SbI 
AEHAL Takht. 110 l.C. 164=9 Lah. 649= 

29 P. L.R. 733= A.l.R. 1928 Lah. 326. 

■To define a word by using the word to bo 
defined by the definition offends against all oanons 
of interpretation. {Wallace and Srinivasa Aiyan^ 
gar,JJ.). Madura Dbvasthanau v. Madura 
MUNIOIFALITY. 110 I.C. 89= 51 Had. 301= 

27 U.L.W. 8S4=A. 1. R. 1928 Had. 669= 

54H.L.J.696. 

Transfer of Properly Amending Act (XXYll 

of 1926). 

When any phrase or word or expression in an 
enactment is explained by the Legislature, the 
Aot has to be applied with the authoritative expla- 
nation, for the very object of the authoritatiTo 
explanation is to enable the Court to uudetstaiid 
the Aet in the^ light of the expUnation and 4i 
oannbt thetdloce ba said 'that Aot (XSVIX of 1996) 
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interpretation of STATUTES-Interpre- 

CotioD clai 2 ae« ^ 

does not apply to pending actions. {Devadoss, J.). 
Balaji Singh, v. Chakka Gangamma. 

99 I.C. 143= A. I. R. 1927 Mad. 85 = 31 M.L.J. 641. 

Cr. P. Code {Atnended 1923), S. i— Words are 

not to be given all meanings expressed by legislature 
elsewhere. 

Section 4 of the Or. P, Code is an interpreta- 
tion clause or section. Its legitimate function is 
to declare that certain words and expressions used 
in the Code shall wherever permissible, not only 
have the meaning which is generally attached to 
such words and expressions but such meaning as 
is assigned to such words and expressions by the 
intrepretation clause. But by no means it is 
intended to annex to such words or expressions 
every incident which may seem to be attached 
to them by any other Act of the Legislature. 
J2 Cal. 430, Ref. (Kennedy, J.C., Raymond, Aston, 
Bupchand Bilaram and Percival. A. J. Cs.). 
Walter John Brooks v. Nee Barwick. 

91 I.C. 99 = A.I.R. 1926 Sind 58 (P.B.). 

Coutts-Trotter , C. J. (Obiter) — Where a sta* 

tutc gives a definition for an instrument that de5- 
niilon may not be controlled by the understanding 
of the common people with regard to it. (Couffs- 
Trolter, C. J. and Srinivasa Aiyangar, J.). 

Official assignee, madras v. Basudevados 

BADBINARAYAN. 88 I.C. 401 = 21 M.L.W. 538 = 

48 Mad. 454=1923 M.W.N. 467 = 
A.I.R. 1925 Mad. 723=48 M.L.J. 423 (F.B ). 
— Jad^meot statement in 
. — Per Sulaiman, Banerji and Sen, JJ. — The 
legislature must be presumed to know the course of 
judicial decisions. (Mears, C.J., Sulaiman, Boys, 
Banerji, Young, Sen and Niamalullah, JJ.). SHAN- 
THA NAND V. BASUDEVA NAND. 1930 A.L.J. 402= 

A.I.R. 1930 All. 225 (F.B.). 

— Juriedictlou. 

— — (Per Afcjrs, C.J , Boys and Young, JJ.)— 
A jurisdiction existing in a Court can only be 
taken away by the use of precise and distinct words 
in a statute, or as some authorities have held, by 
necessary implication of the words used. English 
casC'law dif^cxissed. (Clears, C.J,, Sxilaiman, Boys, 
Banerji, Young. Sen, and Niamalullah, JJ.). 
SHANTHA NAND V. BASUDEVA NAND. 

1930 A L.J. 402=A.I.R. 1930 All. 225 (F B ). 
A statute purporting to create a special juris- 
diction must be very strictly construed, particu- 
larly if it is likely to have the efiect of depriving 
the subject of a common law right. (Findlay, J.C.). 
BALAJI KUNBI V. CHINDYA. 122 I.C. 703= 

13 H.L.J. 33=A.I.R. 1930 Nag. 205. 

Jurisdiction conferred on tribunal of limited 

authority— Conditions and qualifications annexed 
to grant must bo strictly construed. [Srivas- 
lava. J.). I^IT. DHANFATI Kuer v. KANDHIA 

Bakhsh Singh. 7 0-^N. 586- 

A.I.R. 1930 Ondh 371. 

Powersof legislature and of Courts in apply- 
ing statutes stated. 

It is the function of the legislature to enact the 
laws and the duty of the judiciary to interpret and 
enforce them. It is no doubt the characteristic of 
a good Judge to amplify his jurisdiction where the 
words of the statute conferring the junsdiction can 
reasonably be interpreted as giving him jurisdic- 
tion. Where, however, jurisdiction can only be 
snatched by a strained interpretation of the Jaw, 
the good Judge becomes a bad citizen. (PeroDai, 

J. C. Ruvehand and Wild, A. J. Ce.). Khdda* 
bdx V. Panjo. A.I.R. 1930 Sind 265 (F.B.). 


INTERPRETATION OF STATUTES — Juris- 

diction. 

1 1 is a fundamental canon of construction that . 


in interpreting a statute conferring a special juris- 
diction on a Court it must always be presumed that 
the legislature does not make any alteration in the 
law beyond what it explicitly declares either- 
in express words or by necessary implication. 
11 S.L.R. 128, Ref. (Rupchand and Barlee, A.J.Cs,). 
DATTABAM MUNSHILAL V. HARJIMAL& SONS. 

121 I.C. 161 = 24 S L R. 148= 
A.I.R. 1930 Sind 170. 

Statute encroaching on ordinary jurisdiction. 

of Court must be construed strictly. (Rangnekar, 
J.). GOLAM HUSAIN LALJI SAJAN v. CHARA 
D’Souza. 120 I.C. 834=53 Bom. 819= 

31 Bom. L.R. 988= A.I.R. 1929 Bom. 471. 

It is a well-established doctrine that a. 

statute interfering with the established state of law 
must receive a strict construction, and when the 
language is doubtful, the Courts should lean, 
against an ouster of the jurisdiction of the ordinary 
tribunals. (Shadi Lai, C.J., Fforde and Teh Chand, 
JJ,). ALi Muhammad u. hakim. 108 I.C. 748= 

9 Lah. 504=29 P.L.R. 396= 
A.I.R. 1928 Lah. 121 (F.B.). 

It Is elementary that a statute which 

purports to oust the jurisdiction of the Civil 
Courts must be very strictly construed. 
1919 P.H.C.C. 147, Foil. (Ross and Fazl AH, JJ.). 
Baldeo DASy. NiLMANI NATH. 113 I.C. 681 = 

8 Pat. 122=9 P.L.T. 627 = A.I.R. 1928 Pat. 618. 
Inferior Court. 

Tho rule defining the jurisdiction of an in- 
ferior Court, viz., a Court of limited jurisdiction 
either in point of place or of subject-matter, is 
not that where it appears upon the face of the 
proceedings that the inferior Court has jurisdic- 
tion, it will be intended that the proceedings are 
regular; but that, unless it so appears, that is, if 
it appear affirmatively that the inferior Court has 
no jurisdiction or, if it be left in doubt, whether it 
has jurisdiction or not, no such intendment will.) 
be made. (Percival, J. C.. Aston, Rupchand 
Bilaram, De Souza and Lobo, A. J. Cs.). Emperor. 
V. NOOR MAHOMED. 105 I. C. 433= 22 S.L.R. 157 = 

9 A I. Cr. R. 66=28 Cr. L.J. 913= 
A.I.R. 1928 Sind 1 (F.B.). 

Per Broadway, J. — An act by which tho 

jurisdiction of the ordinary Courts is taken away 
must be strictly construed. 45 I. G. 654, Rel. on. 
(Broadway, Fforde, Addison, Tek Chand and Dalip- 
Singh, JJ.). ChETA v. BAIJA. 106 I.C. 807= 

9 Lah. 38=A.I.R. 1927 Lah. 452 (F.B ). 

It is a cardinal rule of interpretation that 

an Act by which the jurisdiction of the ordinary 
Courts of Judicature is taken away must be 
construed strictly and it is not to be taken away 
by putting a construction upon an Act of the Legis- 
lature to deprive such Courts of its jurisdiction. 

8 W.R. 428 (F.B. ), Rel. on. (Rupchand Bilaram and 
Loho, A. J. Cs.). SBEWAKBAM GDRIDINOMAL ti. 
GBULAMSHAH. 103 I.C. 440= 

A. I. R. 1927 Sind 225. 

The jurisdiction vested in a superior Court 

is not to be ousted except by express language 
or obvious inference from the provisions of a 
Statute. (Percival, J. G. and Rupchand Bilaram, 
A.J.C.). MAHOMED ABDUL MAJID «. EMPEROR. 

101 I.C. 471 = 8 A.l.Cr.R. 43=28 Cr.L J. 439= 

A.I.R. 1927 Sind 173. 

Disobedience of specific rules. 

When a statute lays down a speoifio rule as to 
the manner in which an enquiry is to be held ani^ 
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IHTERPRETATIOH OF STATDTES — Jurla- 
dlotion. 

jutisdiotion to b® exercised, the enquiry held by a 
BUperioi authority cannot be held to be a proper 
substitute for the procedure laid down by law if 
the specific rules have not been followed. (Jfeio* 
bould and Graham, JJ.). MahIBANNESSA BIBI v. 
Secy, op State. 98 I.C. 334=53 Cal. 56i— 

A.I.R. 1926 Oal. 1064. 

An Act by which the jurisdiction of the 

ordinary Courts of Judicature is taken away must 
be construed strictly. 8 W.R.428, ife/. (Baker, J.C.) 
Seth GANESH DAS V. HlBALAL. 

go 1.0. 279=A.I.R. 1926 Nag. 212. 


New matters. 

Where the jurisdiction of a Court ie extended by 
a statute to matters, which would not ordinarily 
come within its purview that extension of juris* 
diction makes the new matters, subject to all the 
machinery provided by law, for the regulating of 
its ordinary jurisdioiion, as a Court of record. 
(Sc?»wo6e, C.J. and Coutts-Trotler, J.). SECRETARY 
BOARD OF Revenue, Income tax v. Madras 
Export Company. 76 I.C. 375= 

18 H.L W. 392=A.I.R. 1924 Mad. 63. 

Strict construction. 

It is clear that provisions granting jurisdiction 
must be strictly construed. The language used is 
not to be interpreted so as either to enlarge the 
jurisdiotion or to restrict it. It is an ordinary rule of 
the Interpretation of statutes that where there ate 
apparently confiioting provisions that interpretation 
should be assigned, if it can be assigned, without 
straining the language, which would bring them 
into acoord and this not partloulariy the oase when 
the Court is dealing with a matter of jurisdiction 
and considering whether that jurisdiotion can be 
enlarged by a provision which applies to a different 
branch of the suhjeot altogether (Ro&inson, C.J. 
and Mac Gregor, J.). CHAN Pyu «. CHAN Ohob 
Shine. 76 I.0. 226=2 Bur. L.J. 42= 

A. I. R. 1923 Rang. 238. 

Special presumptions of England not to be re* 

sorted to. 

Per Richardson, C. J. and Newbould, J.— Indian 
statutes being of the modern oharaoter, it is wholly 
advantageous and desirable that they should be 
interpreted by the ordinary oanons without resort 
to an adventitious presumption recognised, it may 
he, in England but not sanctioned by general prin-* 
olpleand not authorized by anything in the Indian 
General Clauses Act which is itself so far as it goes, 
a statutory Code of oonstruotion. It is for the 
Legislature when it creates a new jurisdiction to 
define and limit the extent of that jurisdiction and 
when question arises as to what powers are or are 
not conferred, the answer ought to be found within 
the four ooioeta 61 the statute, (Sanderson, C. J.. 
Teunon, Eichardson, Newbould ond C.C.Ohose, JJ.). 
BAMSAGAB MoNDAL V. AliEK Nasear. 

67 I.0. 177=49 Cal. 682=23 Cp. L.J. 353= 
8S O.L.J. 247= 26 C.W.N. 442= 
A.I.R. 1922 Gal. 69(F.B.). 

■ Santhal Parganas Settlement Begulation (III 

0/ 1872), S, 'll. 

When an enaotment Bays that no .suit shall lie 
in any Civil Court it means that no suit shall lie 
on any ground whatsoeyer inoluding the ground of 
itaud. (Dawson'miler, C.J., Mullick and BueJ^iiU, 
Hare . Ebispna Sen Umebh 0HAi4i>fiA 
! 62 1.0. 962=2 P.L T. 528= 

r /ir , 6P,L»J.378sM9ai?.HAQ,_209= 


INTERPRETATION OF STATOTEB— IiUblllty. 

I Notice — Proper issuing authority. 

When an act requires a particular officer to iseue 
a notice, the person to whom the notice is issued is 
not bound to give any attention to the notioe if it 

is issued by any other person. But such notiM ie 
valid if given by some officer who is^ the dlreot 
superior officer of the one mentioned in the Act. 
(Kennedy, J, C. and Aston, A.J .C.). PUNJAB 
NATIONAL Bank n. A. R. Gonsalves, Bunder 
INSPB., Karachi poet trust. 83 I.C. 697- 

16 S.L.R. 169=28 Cp. L.J. 187= 
A. I. R. 1921 Sind 142. 


—Language. 

Plow language. 

When the provisions of the Code of Criminal 
Ptocedure-are perfeotly plain very littloi&tobe 
gained by referring to judgments which though 
oorreot on the particular facts were never meant 
to have a general application. (Jackson^ J.), 
Venkatabwami t», Bayya. 1930 H.W.N. 683. 

Where the section is worded in suoh a way 

that it gives no scope to make distinctions its 
obvious efiect must be carried out. Rule applied 
with reference to 8. 61 (4), Madras Local Boards 
Act, 1920. (RomesoTO, J.). VENKATABAUA AYYAR 
t>. KUPPCSWAMI Ayyanqar. 1930 M.W.H. 676. 

The first canon of oonstruotion of a statute 

Is that the language of the enaotment should be 
taken as it stands and efieot be given to It if It is 
oleax. Rule applied to oonstiuction of S. 59 of the 
Forests Act. (Pearson and Jack, JJ.). MEHAB 
SabdAB V. E&IPEROB. 34 O.V.N. 956= 

52 G.L.J. 171=1930 Cr. 0. 908= 
A.I.R. 1930 Cal. 577. 

-—Where there is a positive enaotment of the 
Indian legislature, the proper course is to examine 
the language of that statute and to ascertain its 
proper meaning uninfluenced by any consideration 
derived from the previous state of law or of the 
English law upon which it may be founded. A.I.R. 
1928 P.C. 2, Foil. (Stuart, C.J, and Baca, J.). 
Bhabpuzzaman V. H. Hunter. 121 I.C. 903= 

6 O.W.N. 982= A. 1. R. 1930 Oadh 20. 
—Later enaotment. 

Where there is conflict between regulation 

and regulation or between regulation and legisla- 
tive enactment, the rule is that the latter is to 
prevail. (Jwala Prasad and Ross, JJ.). DEBI 
PRASAD DHUNDEANIA V. KUSU&I KUMABT. 

A.I.R. 1930 Pat. 142. 

' " —Where there are general words in a latter 
Act capable of reasonable and sensible application 
without extending them to subjects speoially dealt 
with by earlier legislation, you are to hold that 
earlier and special legislation is indirectly 
repealed, altered or derogated from, merely by force 
of such general words, without any indication of 
a particular intention to do so. The same ptinoiple 
of construction applies to existing oommon law 
rights as it does to existing statutory rlgKts. 
(Page, J.). Sundebmall v. Laduram KalU' 
RAM. 83 I.C. 757=50 Oal. 667= 

A.I.R. 1924 Cal. 240. 

—Liability. 

If a statute creates a new duty or imposes a 

new liability, and f resorlbes a speoifio remedy in 
oane of negleot to perform the duty of disoharge... 
the liability, the general rule ia thaVnd remedy 
can- be taken bui^the paxtiofils^ remedy presoxibed 
by the etatute.I^uhrdttiat'di/, oml B,B, Qhose, 
JJ.). A 8 HPTOSH GanqulVv.: 

98 1.0. 116=63 Calf 929=M O.L.X. S80= 

V 0 ^ itt. 
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INTERPRETATION = OP 

constractioa. 

— Liberal constraotion. 

T Madhavan Nair, J .—A generous construction 
snould be placed on the enactment which gives the 
power to restore. 30 Mad. 274, Foil {Madkavan 
Na%r and Curgenven, JJ.). NAMPBBUMAL Naidu 
V. ALWAR NAIDU. 110 I.C. 377= 

^ A.I.R. 1928 Mad. 831. 

^ P^r Sfivdstdvdf /♦— A Court ought not to be 
alert in placing a restricted construction upon the 
language of a remedial Act such as the Usurious 
Loans Act. {Stuart, CJ., Raza and Sriva$tava, 
J/.). Sarju Prasad v. Gauri Shankar. 

115 I.C. 841 = 5 O.W.N. 780=4 Luck. 1 = 
A.I.R. 1928 Oudb 396 (F.B.). 

; The law does not favour legal and strained 

intendments, when over-minute precision mav con- 
found legal certainty. {Kennedy, J. C., Anton and 
De Souza, A.J.Cs.). Emperor v. Nabu. 

90 I.C. 434=20 S.L.R. 34=26 Cr. L.J. 1554= 

A.I.R. 1926 Sind 1 (F. B.). 
•None against the words of the statute. 

A liberal view cannot be taken, when, to do so, 
would involve disregard of the words of the 
statute. 

Per Venkatasubba Bao, J, — A liberal construction 
can be adopted only where two constructions were 
possible but not otherwise. {Oldfield and Venkata- 
subbaRao, JJ.). Govindasami v. R. Sami. 

69 I.C. 724 = 16 M.L.W. 911 = 31 M.L.T. 258 = 
1923 M.V.N. 42 = A.I.R. 1923 Mad. 114 = 

43 M.L.J. 579. 

'Rules of procedure ought to be liberally 
construed in order to do justice between the judg- 
ment-debtor and the judgment-creditor. {Dalai, 
A.J.C.). Hayat Muhammad v. Naqeshw.ar 
Prasad. 72 I.C. 390=26 O.c. 306=11 O.L.J. 130 = 

A.I.R. 1923 Oudb 236. 

— Limitation statutes. 

The statutes of limitation ate in their nature 

strict and inflexible and are not susceptible of 
equitable construction. {Wort and Fazl Ali, JJ.). 
Nadbanoi Lal V. Ram Charan Das. 

11 P.L.T. 403 = A.I.R. 1930 Pat 455. 

The statutes of limitation ate intended to 

check the tendency which litigants have of dila- 
torinesfl and such statutes must have strict opera- 
tion. {Mohiuddin, A.J. C.). NANDU v. BHDWANOO. 

1171.0. 282 = A.I.R. 1929 Nag. 74. 

Amending Act (XVIII of 1919) — Objection to 

award filed before coming into force of Act, but 
decided after— Amending Act, applies. {Tudbxll, 

J.). sheo prakash rai Ganpat rai V. SRI ram- 
MAhadeo. 63 I.C. 399 = 19 A. L.J. 404 = 

A.I.R. 1921 All. 63. 
It would be contrary to sound canons of con- 
struction to enlarge the scope of the provisions of a 
statute of limitations by importing into them 
words which are not to be found there, {tiookerji 
and Panton, JJ.). MAHARAJA OF COOCH BEHAR 
V. Mohendba Ranjan Rai. 66 I.C. 923= 

34 C.L.J. 485=A.I.R. 1921 Cal. 277. 

New rules of limitation, which are regarded 

merely as matters of procedure, apply to causes of 
action which arose before the enactment of the 
rules. {Wallis, C.J. and Oldfield, J.). 

AlYAB U. GOVINDASWAMI ODAYAB. 62 IX. 795= 

13 M.L.W. 522=1921 M.W.N. 338= 
A.I.R. 1921 Mad. 650=41 M.L.J. 65. 

—Location of proYielons. . 

Per Niamatullah, /.-The order in which the 

provisions occur may In some cases assist t e 

Court in construing one of those ptovislonB. But 


INTERPRETATION OF' STATUTES-Harglhal 
notes. 

where the arrangement is consistent with a reading 
which gives effect to the entire language of that 
provision, its plain meaning cannot be departed 
from only because a different location of such 
provisions would have made that meaning clearer. 
{Boys, Kendall and Young, JJ. On difference be- 
tween Mukerji and Niamatullah, JJ.). In the 
matter of LacHHMAN PbASAD BABU RAM OP 
Cawnpore. 1930 A.L J. 1 = 1930 Cr. C. 113= 

A.I.R. 1930 All. 49 (F.B.). 

Pla£e does not override Us plain meaning. 

The place at which a particular section is to be 
found and the heading of the chapter in which it 
is contained, are not sufficient reasons, for placing 
an interpretation on the plain words of the section 
which is not justified by the words themselves. 
{Harrison and Zafar Ali, JJ.). The PUNJAB COT- 
TON Press Co., Ltd. v. The Secy, of State. 

79 1. 0. 208 = 4 Lah. 428= 
A. I. R. 1924 Lah. 169. 

—Marginal notes. 

Agra Pre-emption Act (1922). 

The question whether a marginal note can be 
referred to for an exposition of the meaning of a 
section depends upon whether the note has been 
inserted by or under the authority of the legisla- 
ture. The marginal notes in the case of Agra 
pre-emption Act being inserted under the autho- 
rity of the legislature, can be refereed to while 
interpreting the sections of that Act. Claydon v. 
Green, (1868) 3 O.P. 511, Dist. ; 26 All. 393 (P.C.), 
Ref. {Boys, Kendall and King, JJ. afterwards 
Mukerjee and Sen, JJ.). RAM Sar.vN Das v. 
Bhaqwat Prasad. 113 I.C. 442=51 All. 4il= 
1929 A.L.J. 290= A. I. R. 1929 All. 53 (F.B.). 
'Although a marginal note does not form 
part of a particular section it is of some assistance 
in properly construing a section. [Prideaux, K\n- 
khede and Kolhatkar, A.J.Cs.). GOLA v. EMPEROR. 

114 I. C. 273=24 N. L. R- 138= 
30 Cr.L.J. 258=12 A, I Cr.R. 177= 
A.I.R. 1929 Nag. 17 (F.B.). 

The marginal note is not a part of the Aot. 

23 Cal. 55 ; 24 Bom. 120 and 11 Bom. L. R. 51b 
(P.C.). Foil {Patkar and Baker, JJ.). Sholapub 
SPG. and Weaving Co. «. Pandhabinath. 

113 I.C. 148 = 30 Bom. L R. 893= 
A.I.R. 1928 Bora. 341. 

'The marginal note to a section cannot be 
taken as an index to what the section was meant o 
apply to. (Kemp. J.). JAMNADAS 
V. DAMODAR das CHUNILAD. 103 ^^0 

29 Bom. L.R. 418=A.I.R. 1927 Bom. 424. 

Referring to the marginal note is not a leg 

mate canon of interpretation. {Wallace and Maana- 
van Nair, JJ.). NATESA MUD\LIAR. Re- 
ggie. 324=50 Mad. 733- 

1927 M.W.N. 6=28 Gp I'-J- 
38 M.L.T. 166=7A.I. Cr. R. 263- 

26 M.L.W. 890=A.I.R. 1927 Mad. 

Tn the case of Indian enactments the 

marginal notes should not be held to control the 
clear meaning of the saotion or to show what the 
Bection means when the section is RO* ^ 
Attorney-General v. Great Eastern 
Company, (1879) U Oh. 449, -ippL {Devadoss, J.)- 

BALAji Singh t>. OhakkaGangamma. 

99 I.C. 143= A.I.R. 1927 “^' 89 = 

81 M.L.J. 841. 

Side notes are no real guide to the intention 

of the Legislature. The safest guide to it is the 
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notes. 

langaage of the section. A section mast be inter* 
■preted according to its plain language although 
the provision of some other Code is abrogated. 
(Kotval, AJ.C.), Bhaqia V. King-Emperor. 

100 I.c. 820=23 Gf L J. 340 = 
7 A.I.Cf.R. S75=A.I.R. 1927 Nag. 203. 

' -Tbete is no objection to Court’s referring 
ior the purpose of explaining the ambiguity, if any, 
in the section, to the marginal note. 4 All. 887 and 
20 Cal, 609, Rei. on>. (Kincaid, J.C. and Rapchand 
Bilaram, A.J.G.). Emperor v. Lukman. 

98 1.0. 49=21 S.L.R. 107= 
27 Cf.L. J. 1233= A.I.R. 1927 Sind 39. 

Marginal note ie not part of section and it 

oannot alter obvious meaning of the section. (Afac* 
Mod, G.J. and Shah, /.). Madhav v. EMPEBOE. 

96 I.C. 121 = 28 Bora. L.R. 671 = 
27 Cp. L.J. 873= A.I.R. 1926 Bom. 382. 
— ^ — Pet Mukerji, J . — The marginal notes of a 
section in a Code of Law are certainly no sure 
-guide to the real object of the legislature. But they 
•can sometimes be looked at if there be any doubt 
about the meaning of the words used. {Wahh^ 
Eanhaiya Lai and Maker ji, JJ.). Gajendra Singh 
t>. D0RGA Kumari. 88 I.C. 788=47 All. 637= 
23 A.L.J. 561=A.I.R. 1923 All. 803 (F.B.). 

'"II Ibe language of a' statute is not quite 
•cleat, the marginal notes in the statute may be 
used to find out the drift. {Krishnan, /.). A. E. 
Smith, In re. 81 I.C. 72=18 M.L.W. 879= 

33 H.L.T. 183=28 Cf. L.J. 584 = 
A.I.R. 1924 Mad. 389=43 M.L.J. 731. 
■ 'The marginal notes could not be used as an 
did for the interpretation of the section. (Macleod, 
O.J. and Shah, J.). Padamsi Narain t>. The Col- 
lector OF Thana. 64 1.0.103=48 Bom. 368= 

23 Bom. L.R. 779= A.I.R. 1922 Bom. 161 . 
— Vaxlms. 

Deminimis non ourat lex. 

The principle of deminimis non carat lex has no 
application to prohibitory statute. {Mitter, J ) 
-GULMATINNKSA «. JAGO PALI. 


... , a.i.n. uai. o 

" ' - L/CftUtnporaneou$ expositions* 

i. , J •—ConUmporanen expositio as a gu 

•to the interpretation of documents is often aooc 
panted with danger, and great care must be tal 
in Its application. (Afarien, C.J., Fawcett, Ker 
Mtrsa, Blackwell, Palkar and Taleyarkhan J, 

104 I.C. 8=81 Bom. 81 
29 Bom. L.R. 498= A.I.R. 1927 Bom. 278 (P.I 
Generalibus specialia derogantin. 

There is no authority for the application 
* 1 . “axlm generalibus specialia derogan 
to the interpretation of statutes unless 1 
two seotioae are repugnant. The general n 
is that where an Act adds a remedy, it is to 
constru^ as cumulative pfovided there is nothi 

Iarzanu® at j «ontifery. [Ashworth, J.C 

•PABZAND ALI t». EKADABHT. 73 I C RQI 

26 O.C. 10=10 O.L.J. 38=A.I.R. 1923 Oadh 

Mea mng of vor^— Appropriate meaning. 

Words must be given their appropriate met 

and most emphatically so, words 'of suoh t 

t®v' ihbrtgagor'* etc., in S. 8 ( 
£.F. Act. (5op5, /.). MT. MdmtAZ BEQAM « W 

» t t V® 1929 All. 1' 

? statutory enotetment every word us 
ttUBt receive its full arid proper connotation 
eonstruotioh. [SrinivaSs Aiyangar : 
OPPOBTi Badhi e. PajdA tJJTOtm ■ ^ 

106 1.€. 614=1.1,8. 1927 Had.'91 
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words.— “ From a certain date.” 


—Meaning of words—*’ And ’* and ” Or.” 

.And *' and “or” ate sometimes inter- 
changeable. (Sukrawardy and Cuming, JJ,), 
Nayan manjari Dasi u. Chairman, Howrah 
Municipality. 87 I.C. 229= A.I.R. 1925 Cal. 1067. 
— Meaning of words—” Building.” 

British Columbia Municipal Act o/19l4. 

Section 478 does not help to determine the mean- 
ing of the word ‘ building ’ in S. 197 (1). [Lord 
Atkinson.) CORPORATION OP THE CITY OP 
Victoria v. Bibhop of Vancouver Island. 

A.I.R. 1921 P.G. 240 (P.C.). 
— Meaning of words — ” Commonwealth.’* 

“The word “ Commonwealth ” oan and may 
have both meanings. It may both be a political 
description and a geographical area and in the Oom* 
monwealth Patents Aot, Australia both meanings 
ocour. The questiou is in each section what the 
true meaning may be ; it is a pure question of con- 
struction. In the definition of Patent in S. 4 the 
word “ Commonwealth ’’ is used in its geographi- 
cal sense. (Lord Buckmaster.) WestraliAN 
PowELLwooD Process Lim o. Regem. 

A.I.R. 1921 P.G. 228 (P.O.). 
—Meaning of words—” Deemed.” 

— I — When a person is “deemed to be” some- 
thing the only meaning possible is that whereas he 
is not in reality that something, the Aot requires 
him to be treated as if he were, (Viscount I)une~ 
din.) OOMMR. OP INCOME-TAX, BOMBAY PRESI- 
DENCY V. Bombay Trust Corporation, Ltd. 
121 I.C. 832=1930 A L.J. 73=34 C.W.N. 230= 
32 Bom.L.R. 361=57 1.A. 49=31 M.L.W. 582= 
A.I.R. 1930 P. C J54=S8 M.L.J. 197 (P.C.). 
— I Where atbing is to be “deemed” to be some- 

thing else it is in truth not that something else 
but is treated as that something else by a statu- 
tory fiction for the purpose of the pattloular 
statute. (Das and Bucknill, JJ.), CHANDRIKA 
Ray V. Ram Kuer Thakub. 62 I.C. 536= 

1922 P.H C.O. 73=6 P.L.J. 463= 
2 P.L.T. 771=A.I.R. 1923 Pat. 68. 


—Meaning of words— Different words. 

’ “Per 5ulai^n, Ag. G.J . — When two distinot 
words are used in the same seotion, the ordinary 
rule of ooDstruotion is that they do not mean 
identioally the same thing. [Sulaiman, Ag. C. J. 
Boys, Raneryi, Sendall and Weir, JJ.). EmpbboB 
V. PHDOHAI. 113 I.C. 417=50 All. 909= 

26 A.L.J. 1257=9 L.R.A. Cr. 149= 
10 A.I. Cr. R. 531=30 Cr. L.J. 145= 
A.I.R. 1929 AH. 33 (F.B.). 
—Meaning of words—” Dlsoretlon.” 

— Discretion” means when it is said that 
something is to be done within the dlsoretlon of the 
authorities that that something is to be done 
aooording to the rules of reason and justice, not 
according to private opinion, aooording to law and 
not humour. It is to be nob arbitrary, vague and 
fanciful bub legal and regular. And it must be 
exercised within the limit to which an honest man 
competent to the disoharge of Ms office ought to 
confine hima^f. (Shah, Ag, O.J. and Kemp, J.). 

bhagohand dagadusha o. ’Seoy. op statb 

13=48 Bom. 'a7» 
26 Bom, L.R. 1= A.I.R. 1924 Bom. 1. 

—Moa ning of words—” From« eerUla date.*' 

ihat dofe5’°” * wrtew date ’» msam “ on and after 

A notlfioation Qontalned In JV>r< Sf. Gsot-m fifoisis 

of May 6th of 1993 pnbUdwd^fresh 
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interpretation op STITOTES-Meanlntf of 

vords^General words and phrases. 

increased institution fees on the suits on the OriBi* 
nal Side of the High Court. The words of notifi- 
cation are “the amendments to come into force 
Srom the date of publication in the Fori St. George 
Gazette.” The notification reached the High 
Court about 5 P.M. on 6th of May. 

Held, per Chief Justice— {1) If the named date is 

the beginning of a defined limited period, that is, 

where there is a terminus a quo then prima facie 
the first day is included. Therefore ‘from a named 
date’ means “on and after that day” and the 
plaints filed on May 5th were subject to the 
amended rules. 

Per Coutts-Trotter, J . — Where the statute fixes 
only the terminus a quo of a state of things which 
is envisaged as to last indefinitely the common 
law rule obtains that you ought to neglect frac- 
tions of a day and the statute or the regulation or 
order takes efiect from the first moment of the day 
on which it was enacted or passed, that is to say 
from midnight of the day preceding the day on 
which it is promulgated ; where on the other 
hand a statute delimits a period marked both by a 
terminus a quo and a terminus ad quern, the former 
is to be excluded and the latter is to be included 
in the reckoning. 

Held, this notification clearly came within the 
former class and must be taken to have come into 
force on the first second of the 5th May, that is to 
say, from midnight of the 4tb May and therefore 
the plaints filed on the 6th May are liable to the 
enhanced fees laid down by the notification. 

Per Eumaraswami Sastri, J.— There was nothing 
to justify charging the people who filed their 
plaints on 5th May without the knowledge of the 
notification which only reached the High Court at 
5 F.M. with higher fees in respect of plaints filed 
during the course of the day, 

Held, further that the law is that there is no 
hard and fast rule in deciding whether the word 
“ from ’’ is inclusive or exclusive of the date of 
notification and that each case must depend upon 
its own circumstances and subject-matter and 
therefore justice and equity demand that the date 
of notification ought to be excluded. (Schwafte, 
C.J., Coutts-Trotter andKumaraswami Sastri. JJ.). 
COUBT-FEES, re. 76 1,0.721 = 

46 Had. 685=1923 M.W.N. 883= 
A.I.R. 1924 Mad. 257=45 M.L.J. 557i(8.B.). 

—Meaning of words— General words and phrases. 

General words and phrases, however wide 

and comprehensive they may be in their literal 
sense must usually be construed ss being limited to 
the actual objects of the Act and as not altering the 
law beyond. {Kinkhede, A, J. C.). RAMANATH v. 
HAZABILAL. 25 N.L.R. 19= A.I.R. 1929 Nag. 246. 


— Ueanlng of words—' Includes.” 

The term “ includes ” indicates that the 

meaning of the word or the clause is enlarged and 
the clause or the word includes matters which the 
ordinary meaning of the clause or word would not 
include. {Raymond, A. J. C.). THE OFFIorAl. 
Assignee of Bombay v. Firm of chandu lal 
Ohiman Lal. 76 I.C. 657=17 S.L^K. 32= 

A.I.R. 1924 Sind 89. 


— Meaning of words — Law. . 

—Per J 5 as, i7.— Law is one thing and an act 
done or order issued under the law is another 
thing. When we speak of ‘Law’ we mean some- 
thing which is enforceable and which is nob oapa* 


INTERPRETATION OF STATDTES-Heaning of 
words— Ordinary sense. 


ble of being rejected by the Courts as uncertain,, 
unreasonable or as repugnant to the law of th^ 
land. {Mullick, Coults and Das, JJ). Empebobo 
ABDUL HAMID. 68 I.C. 945=3 P.L.T. 585= 

1922 P.H.C.C. 274=2 Pat. 134= 23 Cr.L.3. 625= 
1 Pat. L.R. Cr. 199= A.l. R. 1928 Pat. 1 (S.B.).. 

—Meaning of words— Materials for finding. 

In coming to a determination as to the- 

meaning of a particular word in a particular Act 
of Parliament it is permissible to consider two- 
points, viz. 

(i) The external evidence derived from extrane- 
ous oircumstanoes such as previous legislation and' 
decided cases. 

(ii) The internal evidence derived from the Act 
itself. (Lord Chancellor.) HENBIETTA MUIB 

Edwards t>. Attorney-General op Canada. 

31 M.L.W. 601= A.I.R. 1930 P.O. 120= 

58 M.L.J. 300 (P.O.). 
—Meaning of words—” May.” 

The word ‘May’ does not have theforoeof 

‘shall* except where a statute directs the doing of 
a thing for the sake of justice or the public good.. 
Bishop of Oxford’s case, 6 A. C. 214, Ref. to. 
{Heald, Ag. C. J., Otter and Ormistone, JJ.). GOVT. 
OF Burma v. Municipal Corporation of‘ 
THE CITY OP Rangoon. 8 Rang. 333= 

A. I. R. 1930 Rang. 297 (F.B.). 

Per Otter, J — Where a statute directs the- 

doing of a thing for the sake of justice or the 
public good the word “may” is the same as the 
word “shall”. 

Rex V. Barlow, 2 Salk 609 and Macdougale v, 
Paterson 11 C.B. 755 Rej. (Heald Ag. C.J. Otter and 
Ormistone, JJ). GOVT. OP BURMA v. MUNICIPAL 

Corporation of Rangoon. 

8 Rang. 333= A.I.R. 1930 Rang. 297 (F.B.).^ 

When the word “may” is used, the ordinary 

rule of interpretation is that the requisite conditi<»- 
being fulfilled the Court will and ought to exeroisa 
the powers it may exercise, and the word “may’ 
though primarily permissive is in certain circums- 
tances treated as mandatory. (Fawcett and Palkar, 
JJ.). TULSI Lalji V. Onkab Huna. 102 I.C. 661= 

29 Bom.L.R. 897 = 51 Bom. 492= 
A.I.R. 1927 Bom. 399. 

The word “ may ” in certain ciroumstancea 

means ‘shall’. There may be something in the 
nature of thing to bo done in the object for which 
it is done or in other circumstances which may 
convert the option into a duty. (Wazir Hasan, 
A.J.C.). BENGAL AND NORTH WESTERN RAIL- 
WAY Co., ltd. V. Special manager, court 

OP WARDS, BALBAMPUB. 89 1.0.139= 

12 O.L.J. 162=2 O.W.N. 251 = 29 O.C. 80^ 

A.I.R. 1925 Oudh419. 


■Meaning of words— Ordinary sense. 

•It is an established principle of constraotion 

.« t 9- 2 ^ A ^-TT*i 


Xu lb -- 

statutes that words used in an enactment shoula- 
, taken in their ordinary sense espeoially when 
e sense is appropriate to the context. (Zafar Alt- 
idBhide,JJ.). MULA MAL t;. EMPEROR. 

120 I. C. 188=11 Lah. 24=31 Cr.L.J. 49 — 
1929 Cr. C. 164= A.I.R. 1929 Lab. 607. 
•Words in a statute should bo taken to have- 


sn used in their ordinary sense. (Shadi Lal, C.J. 
d Broadway. J.). SHIV CHABAN LAL «. 
lAWANI SHANKAB. 110 LO- 770- 

10 Lah. 127 = 30 P. L. R. 680- 
A. I. R- 1928 Lab. 495. 

If the precise words used are plain and nn- 

ibiguous, a Court is bound to construe them in- 
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INTERPRETATION OF STATUTES-Ueanlng of 
words— Ordinary sense. 

their ordinary sense, even though they lead to an 
ahsuidity ormanifeet injuBtice. {Perdval, J.C. and 
Aston, Rupchand Bilaram, De Soma and Lobo, 
A.J,Cs.). Emperor «. Noob Mahomed. 

105 I.C. 433=22 8.L.R. 157=9 A.I.Cr.R. 66= 
28 Or. L.d. 913= A.I.R. 1928 Sind 1 (F.B.). 

' The first principle of interpretation is to 
take the ordinary interpretation of the words, and 
it is only in cases in which there might he more 
than one ordinary interpretation of words, that 
000 has to look at anything outside to arrive at the 
meaning. (iSchuabe, C.J. and Couits Trotter, J.). 

The Administbator-General of Madras v. 
T. V. RAMIAH. 74 I.C. 182= 

1922 M.W.N. 671 = 16 M.L.W. 711 = 
A.I.R. 1922 Mad. 491=43 H.L.J. 347. 
■ In the construction of Statutes their words 
must be interpreted in their ordinary grammatical 
sense, unless there be eomething in the context, or 
in the object of the statute in which they occur, 
or in the ciroumstances with reference to which 
they are used, to show that they were used in a 
special sense. Lord Wenesleydate in Qrey v. Pearson, 
(1857) 6 H.ti.C. 61, 108 ; Lord Blackburn inCale- 
donian Railway Company v. North British Railway 
Co., (1881) 6 App. Cas. 114 and Jessel if. R. tn 
Ex parte Walton, (1881) 17 Ch. D. 746,761, Foil. 

If the words of an Act are clear the Court must 
follow them, even though they lead to a manifest 
absurdity. The Court has nothing to do with the 
question whether the Legislature has committed 
an absurdity. If the words of an Act admit of two 
interpretatione then they are not clear ; and if one 
interpretation leads to an absurdity, and the other 
does not the Court will conclude that the Legisla- 
ture did not intend to lead to an absurdity and 
will adopt the other interpretation. But the Court 
of Law has nothing to do with the reasonableness 
or unreasonableness of a provision, except so far as 
itmay help them in interpreting what the Legis- 
lature has said. Lord Esher in Reg. v. Judge of tlte 
City of London Court, (1892) 1 Q.B. 273, 290 and 
Lord Bahsbury in Cooke v. Charless A. Vogeler 
Co., (1901) A. C. 102, 107. Foil. {Lord Atkinson ) 

Corporation of the city of viotobia v. 
Bishop of Vancodver Island. 


M . .. . . * P.C. 240 (P.C.). 

—Meaning of words— Reasonable sense. 

— - — It 18 an elementary principle of the interpre- 
tation of statutes that you must give a reasonable 
meaning to every expression. {Walsh, Ag.C.J. and 
Pullan, J.)i Emperor v. Bhairon. 97 I.C. 428= 

niii w 1 444a «**J2«=7L.R.A.Cr.l88= 

27 Cp. L.J. 1116=23 A.L.J, 94= A.I.R. 1927 All. 30. 

—Meaning of words— Reference to other Acts. 

It 18 always unsatisfactory and genetallv 
■unsafe to seek the meaning of words used in an 
Act in the definition olauses of another sUtute 
dealing with matters more or less cognate, even 
when enacted by the same legislature and much 
mora ao whan Vaaor^ is had to tha anaotmants oi 
Other legislatures. (4nyl»n.) L. arthdb Adamson 
«. Melbourne and Metropolitan Board op 

’•WOBKS. T i\ 

^ fH.L.Wa47=A.I,R 1929 P.C laUP d) 

— Meaning; of words—* Shall.* 

— ^ihenseoftheword “Shall" would not bv 
•ItBSie make* provision of the Aot mandatory* It 
•jfl'to.U construed wlth referenoe to the context 
which it ia used. {Mir$a and Broomfield IJ\ 
NdBAW MADHAV « SakNMA 
ie« BASDWBAO, , a 82 Bom. L/B. Ijfa 


INTERPRETATION OF STATUTES— Penal Aet. 


— Meaning of words— Technical sense. 

In conetruing Acts it is a general rule that 

words must be taken in their technical legal sense 
unless the contrary intention appears. Swinburne 
V. Federal Commissioner of Taxation, (1920) 
27 C.L.R, 377, deemed overruled by Chesterman v. 
Federal Comtr.issioner of Taxation, (1926) A.C. 128. 
{Chief Justice Anglin.) L. ARTBOR ADAMSON V. 
MELBOURNE AND METROPOLITAN BOARD OF' 
Works. 115 I.C. 740=30 M.L W. 147- 

A.I.R. 1929 P.C. 181 (P.0.>.. 


—Meaning' of words — ‘ The.’ 

^ The definite article “the" is frequently used' 

in legislation in the same sense as the Greek "tis".. 
{Walsh atui Ryves. JJ.). B. Bam NATH o* 
Emperor. 83 I.C. 654=46 All. 611= 

22 A.L.J. 497=8 L.R.A. Cr. 109= 
26 Cr. L.J. 94=A.1.R. 1924 All. 684. 
—Meaning of words- Unoccupied. 

■ Financial Commissioner's letter. 

It would be very harsh interpretation of thO' 
term ‘unocoupied’ in the Financial Commissioner* b- 
letter of 7tb Aug. 1668, to bold that it included the 
site of a house in rains in view of the faot that the- 
Financial Commissioner in bis letter directs that 
burial grounds and compounds attachedtohouses- 
are to be dealt with as "occupied”. (Lindsay, J.C. 
and Kanhaiya Lai, A.J.C.). BARATI v. Secrbtart 
of state. 61 !.c. 721=24 O.C. 33= 

8 O.L.J. 233= A.I.R. 1921 Oudh 65. 

—Penal Act. 

Where there is reasonable ground for doubt 

as to the correct interpretation of an enaotment 
that interpretation should he adopted which is- 
most in favour of the person to be penalised, 
especially in fiscal and penal statutes. {Boys,. 
Young and Sen, JJ.), Emperor v. Hunanohal. 
SINGH. 123 I.C. 673=31 Cr. L.J. 846= 

1930 A.L.J. 334=A.I.R. 1930 All. 263 (P.B.). 

— ^ Disqualifying provisions in an Aot dealing 

with Municipal elections are penal provisions and 
therefore ought not to be extended beyond their 
legitimate limit; but at the same time if there is. 
any doubt the Courts should be careful to see that- 
the intention of the legislature in enacting the 
section is duly observed. Role applied with refer- 
ence to S. 67 of the Bengal Moniolpal Aot. 
{Suhrawardy and Costello, JJ,). SATYENDRA 
Kumar Das v. Chairman op The Municipal 
Gomubs. of Dacca. 34 c.W.N. 972. 

' ' “F®r Reilly, J . — If two interpretations of a> 

section were grammatically possible the ordinary 
canons of interpretation would compel the Court to 
adopt in the interest of accused persons the stricter 
and narrower one, a construction whioh would givo 
loss scope to the exceptional extension of what may- 
be uscdagainst.an accused at his trial. Observations, 
made with roferenoe to the meaning of the word 
‘confession" in S. SO of the Evidence Aot. (T7a««r 

Ond Reilly, JJ.). Pbbiyaswamy Mooppan «. 
Emperor. 32 M. L. W. 827=1930 M.W.N. 888= 


Criminal Procedure Code. 

In matters of interpretation of rules of Criminal 
Prooedure any doubt felt by the Court ought, as in- 

the oaso of an actual toial, to be resolved in favour 

rl Madhavan Nair, 

Aiyar and Eddy, JJ.)[ 

0. K. N, BUNDARBSA lYElR n. EUPEBOB. 

—E^U, Act. “• 


Bioise ' Act has to ha 

strioUy. oonBtxaed and, shoold. ho 'IntowteA. 



1847 


DECBNNIAtj DIGEST, 1921—1930. 


1848 


interpretation op STATOTBS-Penal Act. 

generously in favour of the subjeofc. (Sen and 
Ntamatullah, JJ.). Radhey Shiyam v, Mewa 

116 I.C. 89=81 All. 506= 
1929 A.L.J. 212=A.I.R. 1929 All. 210. 

"In oonstruing penal statutes in the case of 

doubt the construction favourable to the subject 
should be preferred. {Broadway, J., on difference 
between Zafar Ali and Bhide, JJ.). Thibaj v. 
Emperor. 119 I. C. 265=30 Cr.L.J. 1019= 

1929 Or. C. 205 = 11 Lah. 55= 
A. 1. R. 1929 Lah. 641. 

■Per Fforde, 7.— statutory rules which in- 
volve penal consequences for infringement must 
be strictly interpreted. {Fforde and Skemp, JJ.). 
Gopal Singh v. Crown. 116 I.C. 703= 

30 P.L.R. 147=30 Cr.L.J. 663= 
13 A.I.Cr.R. 9I=A.I.R. 1929 Lah. 163. 

■ -On the ordinary principles of penal legisla- 
tion a penal provision does not have retrospective 
effect. {Garr.J.). NQA Po Ngwe v. Emperor. 

120 I.C. 692=7 Rang. 353 = 1929 Cr. C. 446= 
31 Cr. L. J. 174=A.I.R. 1929 Rang. 278. 

Penal Code, S. 109. 

(Per Bagtiley, J. in the order of reference). — Al- 
though a Penal law must be interpreted as far as 
possible in favour of the subject still the Court is 
not justified in adding at the end of the section a 
qualifying or explanatory phrase which is not to 
be found in the section itself. That being so the 
Court is not justified in saying that the words 
■‘punishment provided for the ofience" in S. 109 
mean punishment provided for the oSence either 
in the Penal Code or in some special or local law. 
7 L.B.R, 63, Discussed and Not appr. {Rutledge, 
C.J. and 2*£aung Ba and Seald, JJ.). Emperor 
V. MauNG PU KAI. 118 I. C. 637 = 

7 Rang. 329=30 Cr.L.J. 961 = 
1929 Cr. C. 177 = A.I.R. 1929 Rang. 203 (F.B.). 

A legislation which empowers a State to 

take possession and dispose of the property of a 
supposed enemy alien within the country cannot 
properly be said to be penal. {Viscount Saldane.) 
O.P. ADOLF Otto ingbnohl v. Wing On&Co., 
Ltd. 107 I.C. 352=47 C.L.J. 263 = 

30 Bom. L.R. 753=A.I.R. 1928 P.C. 83 (P.C.). 

Provisions of other statute cannot impliedly 

take away right to prosecute under Penal Code. 
22 Cal. 131, Dist. {Wallace, J.). MALAIAPPA Goun- 
DAN V. Emperor. 113 I.C. 242=30 Cr.L.J. 432= 
52 Mad. 79=28 M.L.W. 621 = 1 M. Cr. C. 317 = 
A.I.R. 1928 Mad. 1235=55 M.L.J. 715. 
Arms Act. 

A penal enactment like the Arms Act must be 
construed in favour of the individual person where 
any doubt exists. (Findlay, J.G.), SETH Balkisan 
V. EMPEROR. 109 I.C. 511 = 11 N.L.J. 84 = 

29 Cr.L.J. 575 = 10 A.I.Cr. R. 343= 

A.I.R. 1928 Nag. 219. 

' Strict construction ' means benefit of doubt, 

if any, should be given to party to be charged. 

Per Rupchand Bilaram, A.J.G. — It is no doubt 
true that a penal statute or a notification confer- 
ring criminal jurisdiction in pursuance of powers 
vested by a penal statute should be construed 
strictly, and that omissions, if any, may not be 
supplied lightly, but there is no absolute bar to the 
omission being supplied in fit oases. 

The rule of ‘strict construction’ of penal statutes 
as modified in modern times is not so or 

unbending as it was in times gone by and the 
rule means very little more than that such statutes 
-are to be fairly construed like all others according 


INTERPRETATION OP STATUTES-Penal Act. 

to the legislative intent as .expressed by the statute 
itself or arising out of it by necessary implication, 
but if libere be any fair and reasonable doubt, the 
statutes should be so construed as to give the 
party sought to be charged the benefit of the doubt. 
{Percival J.C., Aston, Rupchand Bilaram, Be 
Souza and Lobo, A.J.Cs.). EMPEROR v. NOOR 
Mahomed. 105 I.C. 433=22 S.L. R. 157= 

9 A.I.Of. R 66=28 Of.L.J. 913= 
A.I.R. 1928 Sind 1(F.B.). 

Cr. P. Code, S 15. 

Per Lobo, 4. J.C. — A notification investing cer- 
tain Magistrates with certain powers can hardly 
fall within the category of statutes or notifications 
which are to be strictly construed. {Percival, J.G., 
Aston, Rupchand Bilaram, DeSouza and Lobo, 
A.J.Cs.). Emperor v . Noor Mahomed. 

105 I. C. 433 = 28 Cr. L.J. 913= 
9 A.I. Cr.R. 66=22 S.L R. 157= 
A.I.R. 1928 Sind 1 (F.B.). 

Provisions of law, which impose a penalty 

on a person who fails to comply with those provi- 
sions, must be strictly construed {Igbal Ahmad 
and Kendall, JJ.). BAKHTAWAR SINGH v . 
BALWANT SINGH. 102 I C. 633= 

25 A. L.J. 681 = A.I.R 1927 All. 599. 


Cases not falling strictly within the words 

should not be included. 

Strict construotion must be placed upon a penal 
enactment. In construing such an enactment no 
case must be held to fall wlthiu it, which does 
not come both within the reasonable meaning of 
its terms as well as within its spirit and scope. 

If the Legislature has not used words suffioLent- 
ly comprehensive to include within its prohibition 
all the cases which fall within the mischief in- 
tended to be prevented, it is not competent to a 
Court to extend them. 25 Cal. 160; 21 Mad. 4 ; 
6 N.L.R. 53 and 56 P.R. 1911, Rel. on {Tek Chand, 
J.). MULTAN Municipality v . bhai Kishan- 
CHAND. 101 I.C. 747 = 28 P.L.R. 206= 

A.I.R. 1927 Lah. 276. 

■ -Plain and comtnon sense meaning should be 


All penal statutes are to be construed strictly, 
hat is to say, the Court must see that the thing 
barged as an oSenoe is within the plain meaning 
f the words, used, and must not strain the words 
n any notion that there has been a slip that there 
as been a casus omissus, that the thing is so 
learly within the mischief that it must have been 
ateuded to be included aud would have been 
aoluded if thought of. But where the thing is 
rought within the words and within the spirit, 
lere a penal enactment is to be construed like any 
ther instrument, according to the fait common 
inse meaning of the language used, and the Court 
I not to find or make any doubt or ambiguity m 
16 language of a penal statute, where such doubt 
c ambiguity would clearly not be found or made 
X the same language in any other instr^ent. 
<vke V. Elliott, 1871 L.R. 4 P.C. 184, Ref {Fawcett 
li Madgavkar, JJ.). GAMADIA v. EMPEROR. 

91 I.C. 949=50 Bom- 34=27 Bom.L.R. 1408= 
27 Cr.L.J. 165= A.I.R.1926 Bom. 57. 

-The person charged has a right to say that the 

. * « «.i %_ a-Ua ia i\f\z 


log charged, although within the words, is not 
thin the spirit of the enactment. TheOauntUU, 
J72) 4 P.C. 184, Foil. {Sanderson, 0. J. and^n- 

% J.). RAM OHUNDBB SEBOWJIE V. GOUBI 

Jth BUTT 97 1.0. 876=88 Cal. 492= 

kTH DUTT. 
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INTBBPRBTATION OF STAXaTBS-Fena! Act. 

Whether command to a rule-making body is 

directory or mandatory depends on the terms of parti- 
cular enactment. 

The providioo8t>{ a penal statute most be strictly 
construed; and it is equally true that in penal 
statutes ihe duties oast upon bodies with delegated 
powers ate generally construed as imperative rather 
than directory. But each statute has to be constru- 
ed according to its own terms and no Indexible rule 
can bo laid down to determine whether the com- 
mand to a body entrusted with the power of fram- 
ing rules is to be considered merely as a direction 
involving no invalidating consequences if disregard- 
ed or as coercive with an implied nullidcation if 
disobeyed. In each case regard must be had to the 
scope and object of the enactment in question. 
{Fforde and Campbell, JJ.). EilPEBOR v. BarKAT. 

96 I.C. 152=7 Lah. 507=27 Cr.L.J. 838 = 
27 Pat.L.R. 7gi=A.l.R. 1926 Lah. 447. 


' A penal statute like the Penal Code should 
be construed with the stciot and narrow sense. 
When an enactment may entail penal consequences 
no violence must be done to its language in order 
to bring people within it: but rather care must be 
taken that no one is brought within it who is not 
within its strict language: London County Council 

V. Aylesbury Co., 1 Q.B. 106 and Hull Dock Co. v. 
Browne, 36 R.R. 459. Ref. (Findlay, Ofg. J.C.). 
ISMAIL Panjo V. Kino-Emperor. 89 I.C. 523= 

21 N.L.R. 132=26 Cr.L.J. 1387= 
A.I.R. 1926 Nag. 137. 

— -Two meanings. 

Where an act is ambiguous and there are 
two possible interpretations, one of which would 
mitigate the penalty, and the other would aggra- 
■^te it, the former should prevail. Bildesheimer-v. 

W. andF. Faulkner, Ltd., (1901) 2 Ch. 6.52, Foil, 
{^nedy, Rupchand Bilaram and Lobo, A. J. Cs.). 

96 I.C. 113=29 S.L.R. 183= 
27Cr. L. J. 865= A.I.R. 1926 Sind 273 (F.B.). 

~ , Criminal Statutes must bs Interpreted 
striotly. (Wallace and Badhavan Nair, JJ ) 
P. ATHAMU, In re. 86 I.C. 283=26 Cr. L.J. 747 = 
20 M.L.W. 914= A.I.R, 1926 Mad. 239. 
—Persona Deslgnata. 

-Presiding Officer of a Court directed to per- 

fo^ functions of newly constituted authority. 

When by an aot of the Legislature, a new autho- 
rity is constituted for the purpose of determining 
questions concerning rights which are themselves 
the creations of the Aot, and a Judge or Presiding 

distinct from the Court 
Itself, IS directed to perform the functions of the 
newly created authority, then it must be presumed, 
unless the contrary is expressly enaoted or neoea- 

intention of the Legislature 
was that the Judge or Presiding Officer should 
perform those functions as a persona designata and 
not as a Court. Such a presumption is stronger in 

CmiJ? Rangoon Small Cause 

Court which ooDsista of a plurality of Judges when 

Fn invested with the new 
powers. (Rutledge, C.J., Seald and Chari JJ\ 

OOEPOKATION, RANGOON u. M A.' 
BHAKUR. 91 I.C. 880=3 Rang. 880= 

4 Bap. L.J. 202= A.I.R. 1926 Rang. a5(P.B.). 

-Powers of Coupt-Additlon of words. 

-Pet Btnkhede, A./.O.-The Courts have to 

^nstrue the Aots of legUlature as found therein 
whether they approve of them or not, nor to alter 

tL^^^i^fee?"; TW have no power to read Into 
^Vourt-feea Aot or in any other Aot or Code a 


INTERPRETATION OF STATQTBS— Powers or 
Court— Addition of words. 

seotlon or words which it does not contain. It Is- 
for the legislature and not for the Courts to con- 
sider whether the words employed in framing an 
.Act will give effect to the object and policy wMoh- 
the statute may have in view. 11 Bom. 1, Foil. 
(Findlay, J.C, on difference between Kotoal and Kin- 
khede, A.J.Cs.). NOKSINO y. BHOLDSINQ. 

123 I.C. 417=12 N.L.J. 185=A.I.R. 1930 Nag. 73. 

■The Judges are not entitled to read worda 
into an .Act of legislatnre unless olaar reason for it 
is to be found within the four corners of the Aot- 
itself. Vickers, Son and Maxim v. Evans, (1910) 
79 L.J.K. B. 954 and Everett v. Wells, (1841) 2 M. &. 
G. 269, Ref. (Pasl AH and Chatterji, JJ.). ABHA- 
YANAND SlNQH 0. RAMESHWAR SINGH. 

9 Pat. 314 = A I.R. 1930 Pat. 393.. 


■ If the words of the statute ate in them- 
selves precise and unambiguous, no more in 
necessary than to expound these words in their 
natural and ordinary sense, the words themselves^ 
in such case best declaring the Intention of the 
legislature. It is not permissible to read into the- 
context words which are not to be fonnd there : 
Income-tax Commissioner v. Pe>nW, (1891) A.O. 634*, 
Foil. (Sufaim<jn. Banerji, King, Niamatullah and' 
Sen, JJ). KAYATHA CO.. LTD. v. SiTA RAM. 

118 I.C. 17=1929 A. L.J. 983 = 
A.I.R. 1929 All 625 

Per Walsh, J.— It is undesirable to import 

into a section, when the Court's duty is to apply 
the language of the section to the facts before it, 
any expression which is not fonnd therein. (TTalsi- 
and Mukerji, JJ.). Majiano. Sabir Ali. 

107 I.C, 674= A.I.R. 1928 All. 62.. 

Ceurfs cannot supply omission in an Act. 

Courts oannot aid the legislature’s defeotiva- 
phraaing of the Aot ;they cannot add and amend, 
and by oonstruction make up the deficiencies which 
ate left there. Whether an omission in an Aot 
nowod from fotgotfulQoss of th6 dtftftsmdn or ws&. 
intentional is no conoem of the Courts and it is ' 
well-settled that a casus omissus oannot be sup- 
plied by a Court of Law for that would bo to make 

6 Moor. P. C. I. Foil. 
(TekChandand Bhide, JJ.). GURDIAL SiNOH tJ 
CENTRAL Board, Sri Dhabbab Saheb. 

113 I. C. 769=9 Lah. 689= A. I. R. 1928 Lah. 337, 

It is nottho function of a Court to read into. 

an enactment words that are not there. The 
Courts are to construe its provisions aocordlng 
to their plain meaning and not to supply thi 
defioienoies of the Legislature. Crawford v 
Spooner. 6 Moore P. 0. 9, Foil. [Tek Ghand, J )" 
Municipal Committee Multan « Brat 
Kishan Chand. 101 I.C. 747=28 P.L.R. 203= 

A.I.R. 1927 Lah. 276. 

— — Per (Sulaiman J., contra).^ 

Words not to be found m a section may be supplied 
by necessary implication if the context so reaiSres. 
(Lmdsay, Sulaiman and Daniels, JJX ram' 
SABUP W, GAYA PRASAD. Oft T n 

48 All. 178=24 A.L.J. 86=6 L.B.A ciy. 601= 

A.I.R. 1926 All. 610 (P.B.). 

VbTection^^^^ 

Where the statute merely stated "the fee naTahl*» 

i: ® 

oannot be read with the addition of- 
jjoh plaint, etc., were proBontod ah- 
the time when the appUoation for reyiew Umidv 
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INTBRPBETATION OF STATOTES— Powers of 
Court— Addition of words. 

{Mookerjee and, Cuming, JJ.). NANDI RAM t>. 
JOGENDRA Chandra Dutta. 82 I.C. 297* 

28 C.W.N. 403=39 C.L.J.222* A.I.R. 1924 Cal. 881. 

—Courts cannot read into statutes provisions 
■which are not there, even if they think that ano- 
malies cannot be avoided otherwise. {Campbell, 
J.). HADAYAT UDLAH y. GHOLAM MUHAililAD 
BEG. 73 I.O. 444=A.I.R. 1923 Lah. 529. 

" — To read into a section words limiting its 
operation would be to usurp the functions of the 
Legislature which it is not within the competence 
of the High Court or any other Court to do. 
{Dawson- Miller, G.J., Mullich a»»ri Jwala Praf<ad, 
JJ.). Shebalak Singh v. Kamaruddin Man- 
DAL. 68 I.O. 149=23 Or. L.J. 549 = 

2 Pat. 94=1 Pat. L.R.Cr. 2=1922 P.H.C.C 241 = 
3 P.L T. 973 = A.I.R. 1922 Pat 435 (P.B.). 
—Powers of Court— Administration of law. 
‘Where rule of law is absolute in terms, it must 


be given effect to. 

Where a rule of law is absolute in terms, the 
eaid rule has got to be observed and duly given 
eSeot to, and it is no province of a Magistrate 
to deviate from the said rule. (Sen., ./.). LUTTUR 
V. Empeboh. 31 Cr. L.J. 590= 1930 A.L.J. 547= 

l.I.R. 1930 All. 263. 

Kemp, J.— If the language of a legislative 

•enactment unambiguously and without reasonably 
admitting of any other meaning is in conflict with 
any principle of International law, the Court must 
obey and administer it as it stands whatever may 
be the responsibility incurred by the nation to 
'foraigD powers in, executing such law, for the 
Courts cannot question the authority of Parlia- 
ment or assign any limits to its power. {Marten, 
C.J.. Fawcett, Kemp, Mirza, BUu:kwell, Patkar and 
Taleyarkhan, JJ.). HATIMBHAI v. Framboz 
EDULJEE. 104 I.C. 8=31 

29 Bom. L.R. 498 = A.I.R. 1927 Bom. 278 (P.B ). 
■Per Rupchand Bildtam, A.J .C*— It is not the 
duty of the Court to make the law roasonablo but 
to expound it as it staods. {Kennedy, J. C., 
mond, Aston, Rupchand Biluram and Per ctval, 
ATCs) Walter John brooks u* Nee bar- 
wfoK ’■ 91 I C. 99= A.I.R. 1926 Sind 58 (P.B.). 

■ •Law of the land is to be obeyed. 

The function of the Court is to administer the 

’ law as they find it and not to modify it in the 

'light of the laws of another country or in accord- 
ance with their own notions of expediency, m 
order to produce a uniform result. In a vital 
matter like divorce it is desirable that all civilised 
• countries should observe the same rule regarding 

iurlsdiotioQ. but there is tW 

Luntry from adopting a rale diBerent from that 

followed by another country; and f a different rule 

has been laid down by Municipal law of ^ country 

the Courts of that country are bound to give effect 

to that rule irrespective of the oonscquenoe vvhioh 

may flow from it (1895) A.C. SlI. FolL {Sh<.d. Lai 

C.l Scott-Smth. Le Hott.jaoi, Ba^.^ 

^/iah"m= a"Tr. 1926 Lah^’s .(( 
—Powers of Court— Avoidance of absurdity. 

It is one of the cardinal rules of oonstraiug a 

atatute that in oonstraing it abrnrAity should be 
avoided. {B.B. Ohose and Panton, JJ.). 

State v . Fakir Md. i\Iandad. 101 IX. 349 
i^TATE u. ^ ^ j ^ j JJ ^g27 Cal. 4t3. 

of Goiirt*~Gonflict* 

^Whenatule of practice 

Lwhatover else it may be called oonfliots with the 


INTERPRETATION OF STATUTBS-Powen of 
Court— Procedure. 

law as laid down by the legislature the Judge is 
bound to follow the law. 41 Cal. 446, Ref. {Cum- 
ing and Lort-Williams, JJ.). EMPEROR v. 0 . A. 
Mathews. 1929 Cp. C. 609=A.I.R. 1929 Cal. 822. 

—Powers of Court— Court's opinion immaterial. 
The plain intention of the legislature as ex- 
pressed by the language employed is invariably to 
be accepted and carried into effect whatever may be 
the opinion of the judicial interpreter of its wis- 
dom or justiod. If the language admits of no 
doubt or secondary meaning, it is to be obeyed. 
{Milter, J.). GOPAL CHANDRA v. CHARAN KiBTA- 
NIA. H7 I.C. 701 = 32 C.W.N. 1138= 

A. 1. R. 1929 Cal. 141. 


—Powers of Court— Extraneous considerations. 

■A document like the Bengal Cess Manual, 
cannot be referred to for the purpose of construing 
an Act of the Legislature. The construction which 
the Court places upon a statutory enactment must 
depend upon the meaning which the Court attribu- 
tes to the words which the Legislature has used. 
{Cuming and Page, JJ.). SHEIKH INTAZ v. DiNA 
NATH. 96 I. 0. 72=33 Cal- 613 = 43 C.L.J. 425= 

30 C.W.N. 803 = A.I.R. 1926 Oal. 856. 
-OoDSiderations founded on views as to busi- 
ness which are obviously of practical importance 
would be rather arguments for the invocation of 
the legislature than an incentive to the putting of 
a forced construction on sections of an Act which, 
in themselves, are capable of only one interpreta* 
tioQ. (Lord Dtinedin.) IMPERIAL Bank u. U. BAI 
G. T. &0O. 78 I.C. 910=33 M.L.T. 395= 

1923 H.W.N. 609=31 Oal. 86 = 1 Rang. 637 = 
50 I.A. 283 = 2 Bur.L.J. 254=21 A L.J. 784 = 
25 Bom.L.R. 1279=39 C.L.J. 186=28 C.W.N 4T0= 
A.I.R. 1923 P.O. 211 = 43 M.L.J. 303 (P.C.). 

—Powers of Court— Law to be followed. 

-Pet Kemp, J. — Where language of an Act Is 

unambiguous, effect must be given toll and it is 
not the province of the Courts to give any other 
construction to U than that which it clearly bears. 
The legislature may by special legislation purport 
to violate the rule of international law limiting 
legislation to territorial limits and in suoh a case 
the Courts must give effect to it. {Fawcett and 
Kemp,JJ.). TDKAJI RAO HOLKAB v. SOWKABAI 
PANDHARINATH. 117 I. 0. 424=33 Bom. 251= 
31 Bom. L.R. 7=A.1.R. 1929 Bom. 106. 


—Powers of Court— Legality of transaction. 

-In any case where law expressly declares 
certain transaction unlawful the Courts not only 
may but must regard the reality and not the 
appearanoa of the transaction in question. 
•21 Bom. L. R. 707. Ref. (Madgavkar and AlUson, 
JJ), damodher Beohar V. Mohan Javbr. 

31 Bom.L.R. 1422 = A.I.R. 1930 Bom. 121. 


'owers of Court— Meaning of words. 

—It is a well-settled rule of mfcerpretation 
t where a question arises as to the construction 
ihe particular provision of the statute, the pro- 
course is to examine the language of the Act 
i to find out its natural meaning. If the mean- 
is plain it is not permissible to give a go-by to 
t meaning simply on the ground that that mean- 
would lead to undesirable results. {Bennetand 

at Ahmad, JJ.). B. HIRDEY NiBAW ”• .S“' 
«OB. 1999 A,L.J. 

'‘^^.Whfre the Act Uself lays down a definite pro- 


— • W I16CC UAlQ ivowa* 

ite there is no room for having recourse to any 
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aNllBRPRETATIOK OF STATOTBS^PovePS of 
Court— Ralsiog donbts. 

other pcooodure. (Comisht cT.}. FEBIAMMAL v. 
•OFFICIAL Receiver of Coimbatore. 

1930 H.W.N. 651. 

—Powers of Goart— Raising doubts. 

- . per Jaclt, J . — -If the words of a statute be 
plain and clear it is not for the Court to raise any 
•doubt as to what they mean. {Bankin, C.J., 
C. G.Ohose, Suhrawardy, •Mttkerji and Jack, JJ,). 
PADAM Prasad v. Emperor. 119 I.C. 193= 

50 C. L. J. 105=83 0. W. N. 1121= 
30 Gr. L. J. 993=1929 Cr. C. 228= 
A. I. R. 1929 Oal. 617. (3.B.). 
— Powers of Court— Reference to other statutes. 

Courts of Justice, in construing a statute, 

must endeavour to discover the meaning to be 
.^ven to it by a consideration of its terms. Little 
•or no assistance is to be obtained by referring to 
other statutes in which the words used are not the 
same. {Page, J.). OhANDMDLL EANOORIA v. 

Debi Ohand. 80 I.C. 317=31 Cal. 62= 

28 C.W.N. 6=A.1.R. 192i Cal. 405. 
— Acf taken from English Law. 

It is most important in this country to con* 
strue the terms of an Aot taken from the English 
Law strictly in relation to the immediate context 
and to decline to be guided by evidence as to their 
ueaning or judicial interpretations of them when 
rthey ooour in another context or in other statutes. 
^Schwabe, G.J., Coutts’Tfottet and KunaTasioani 

Sastri, JJ.). Tibuneblakantam V. Raja Rajes* 

'^ABA. 70 I.O, 469=48 Had. 177= 

16 H.L.W. 656=30 H.L.T. 317= 
A.I.R. 1922 Had. 268=43 H.L.J. 1S8. 
—Powers of Court— Straining meaning. 

—It is not the function of the Court to strain 
rthe meaning of a partioular section of the Aot. If 
the action.aimed at is really a nuisance and if it 
'is in the opinion of the authorities such a process 
-as ought to bo brought within the purview of the 
^fcion, it is open to them to amend the Aot. 
(Sanderson, O.J . and Panion, J.). The Supdt. and 
Bbmembbanoeb op Lb(jal Affairs, Bengali. 

'TBAILOEYA Nath OHATTERJEE. 72 I.O. S58= 

49 Gal. 1014=26 C.W.N. 926= 
36 C.L.J. 168=24 Cr. L.J. 386= 
A.I.R. 1922 Gal. 194. 
— Powers of Court— Bnbsequent Bill. 

——It is not permissible for a Court to refer to a 
Bill which is not passed into law for the purpose 
•of oonstrutog what the provisions of an easier 

-V. SAJEB Pbamanik. 108 I.C. 662= 68 Oal, 67= 

-Powers of Coort-HlscelUMon®' 

-—The duty of the Court is not to put a oon- 

Tp ^ “oat justice 

tpT ? ineonvenienos but to putaoon- 

struotion which seems to the Court to be the best 
the sense that It IS nearest to the language of 
l applied to oonstruotion of 

C J^aliA^n r (Rankin, 

■Industrial Bank Ltd. b2 O. w. Too= 

— ^Where the construction of law^is clear 
a Court cannot go behind the rule by any inqiry 

‘lio rule. (7«nko<a«*i6/Ba?a^ 

Aiyangar,JJ.). Abunaohala Naidu 
Balakrishna ft 00. ge I 0 Ml- 

‘ . 48 Had. 839=21 M. L. W.’ 147= 

Mi 3 .ii . A.I,R, 1928 Mad. 449 = 46 M.I,.j:i 84 . 


INTERPRETATION OF STATUTES— Praoedeati. 

Points of convenience or practice cannot 

control statutes. (5hah. and Crutnp, JJ.), G. S» 
Fernandez v. Emperor. 69 I.O. 129= 

43 Bom. 672=22 Cr. L J. 17= 
A. 1. R. 1921 Bom. 374. 

—Powers of Legislature. 

Invalid act — Subsequent validaling act. 

Where an Act of a subordinate legislature is 
invalid owing to non-compliance with certain 
conditions requited by an Act of Parliament, which 
constituted the subordinate legislature, the pass* 
I ing of the fresh enactment by a‘ sabordinate legisla- 
; ture which complies with the requirements of the 
I Imperial Aot and which is validly passed, and 
! which validates acts done under the provisions of 
: the previous Aot is not ultra vires and invalid, 
j 4 Cal. 172 (P.C.) and Trustees of the Ottava 
Roman Catholic Separate Schools v. Quebec Bank, 
(1920) A. C. 280, Bel. on. (Kumaraswami Sastri, J )' 
VYTHILINGA V. Sadasiva Aiyab. lie I.C. 561= 
28 H L.W. 538= A.I.R. 1928 Mad. 1272= 

58 H.L.J. 603. 

The mere fact that there was a prior ineffec- 
tual attempt to legislate does not take away from 
the legislature the power to pass a subsequent 
enactment relating to the same subject-matter and 
to validate acts done or bodies constituted under 
the prior enactment. (Kumarastoami Sastri, J ) 
VYTHILINGA V. SADASIVA AIYAB. 116 I.C, 861 = 
28 H.L.W. 835= A.I.R. 1928 Had. 1272= 

33 H.L.J. 605. 

Power of 

Not only Imperial Parliament but even sub- 
ordinate legislature can validate aots done under 
its previous invalid enactments, (Kumarasioami 
Sastri, J.). VYTHILINGA t>. SADASIVA AIYAB 

116 I.C. 661=26 H.L.W. 888= 
A.I.R. 1928 Had. 1272=83 H.L.J. 605. 
—Preamble. 

Where the enacting part of the statute is 

clear and unambignous its soope cannot be con- 
trolled by the preamble. Observations made with 
reference to Punjab Custom (Power to Contest) Act 
of 1920. (ShadiLal, C. J.and Agha Haidar J\ 
Ghulam Mohammed v, Allah Ditta * 

wi, .u 

-Where the enacting part of a statute is not 

exactly oo-extenaive with the preamble, the former 
if expressed in clear and unequivocal terms will 
override the latter, but if ambiguous or doubtful 
phraseology Is used in the body of the Aot the 
preamble may be referred to. to resolve the ambi- 
guity. A.I.R. 1919 P.O. 62 and 46 Cal. 843 

Ohand and Aghi 

Haxdar, J J .), Raj MAL t>. Habnam Singh. 

104 1.0. 661=9 Lah. 260=28 P.L.R. 598= 

— - The preamble of an Aot oannot be made use 
Of to control the enactments themselves when th«v 
are e*P*08Bed in clear and unambiguous ternw 
and mier, JJ.). Nehba o. Sajir pSama- 

103 1.0. 662=88 Ca). 67= 

-—Per ’“i 

102 I.C. 792=49 All. 903=85 A-L. J. 609= 

-Preoedewt,. * ‘ *“• 

- Though a case under an Aot which la 

tton ,f Ihe Act ta 
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INTERPRETATION OP STATDTES-Precedenta. 

and Beasky, JJ.). BOARD OP REVENUE, MADRAS v. 
MdPPANNA SOMARAZU. 97 I. C. 993= 

49 Mad. 903-24 H. L. W. S99= 
1926 M. W. N. 734= A. I.R. 1928 Mad. 1038 = 

81 M. L. J. 354 (F. B ). 

Codifying statuie^Beference to earlier Case- 

law allowed. 

The Indian Penal Code is meant to be a oodify* 
ing statute, as a statute intended to be complete in 
itself with regard to the subject-matter with which 
it deals. No doubt a codifying statute does not 
exclude reference to earlier case-law on the subject 
covered by the statute for the purpose of throwing 
light on the true interpretation of the words of the 
statute where they are, or can be contended to be, 
open to rival constructions, but it cannot be argued 
that matter outside of the statute can be invoked, 
not by way of construing its provisions but of add- 
ing something to it which is admittedly not to be 
found within it. {Coutts-Trotter, C. J., Phillips, 
Erishnan, Beasley and Madhavan Nair, JJ.). 
Tiruvengada MUDALI V. Tbipdrasundari. 

96 I. C. 978=49 Mad. 728= 
1920 M W. N. 606=27 Cr. L. J. 1026= 
25 M. L. W. 207 = A. I. R. 1926 Mad. 906 = 

51 M. L. J. 112 (F.B.). 
Canning’s Proclamation, 1858. 

The ruling in Baraii v. Secretary of State for 
India, 24 O.C. 33. did not mean that the procla- 
mation of acquisition did not apply to any site with 
debris of houses on it but only that it did not apply 
to the site of the ruins of a house which some in- 
dividual claimed a right to re-build. {Ashworth, J.). 
PABASBAM PANDEY V. CBHUTTAN LAL. 

93 I. C. 841 = A.1.R. 1926 Ondh 411. 


— Prooednral law. 

A change in procedure cannot retrospec- 
tively aflect a decided matter. Rule applied with 
reference to proviso to S. 49 of the Registration 
Act inserted by Act XXI of 1929. {Te^ Chand 
and Tapp, JJ-)- SKINNER V. SKINNER. 

12 L. L.J. 172= A.I.R. 1930 Lah. 1004. 

Per Wazir Hasan, J.— The Codes of proce- 
dure neither profess nor are they intended to 
create new substantive rights which do not exist 
in law independently of them. Similarly they do 
not extinguish such existing rights though they 
may operate to bar remedies of procedure. {Stuart, 
C J Waeir Hasan and Srivastava, JJ-). 

BAHADUR Singh v. RamPhal. 7 O.W.N. 2^= 

A.I.R. 1930 Oudh 148 (F.B.). 

A right of appeal is not a mete matter of 

procedure. A.I.R. 1927 P.C. 242 (P.C ), Ref. {Patkar 

Ld Murphy, JJ.). PANDABINATH KIKALAD U. 
THAEOBEDAS SHANKABDAS. 53 Bom. 453^ 

31 Bom. L.R 484= A.I.R. 1929 Bom. 262. 

— PpoceedintfB In Le^islatiYC Council. 

-—(Qua “4) Per Bhide,J.-H ia doubtful whe- 
ther Courts can refer to report of Select Committee 
sitting to amend a statute, while interpreting the 
same. (Broadway, J., on difference between Zafar 
Ali and Bhide, JJ.). THIRAJ o. EMPEBOB. 

119 I C. 265=30 Cr. L.J. 1099=1929 Cr. C. 205— 
^ 11 Lah. 55= A.I.R. 1929 Lah. 641. 

It is not proper to refer to the proceedings of 


he Legislative Council in order to determine the 
rue interpretation of the language of a section 
Sulaimanand Iqbal ^48= 

• L.J. Z = A.I E 1928 ill. 124. 

Courts, while interpreting an Act, cannot 


Bek the assistance of the debates 

itive Council or the report of the Select Com 


INTERPRETATION OF STATUTES — Publica- 
tion In Gazette. 


mittee. Rex v. West Riding of Yorkshire County- 
Council, (1906) 2 K. B. 676 (716). Ref. {Tek Chand 
and Bhide, JJ.), GURDIAL SiNGH v. CENTRAL 
Board Sri Darbar Sahib. 113 I.C. 769= 

9 Lab. 689= A.I.R. 1928 Lah. 337. 

To construe the provisions of a section it ia 

hardly permissible to refer to the report of the- 
Select Committee. {Mukerji and MixUtek, JJ.), 
TAMIJANNESA KHATUN V. PURNA CHANDRA. 

103 I.C. 853=47 C.L.J. 66=A.I.R. 1927 Cal. 821. 

A Court is not authorized to look into the 

proceedings of the Legislature to see what took 
place there during the passage of the Bill which 
passed into law or what was the reason why a 
particular clause was put in for the purpose of 
interpreting a statute {Suhrawardy, Duval and 
B. B. Ghose, JJ.). ASHUTOSH GANQULI u. E.L. 
Watson. 98 I.C. 116=53 Cal. 929= 

44 C.L J. 350=27 Cr. L.J. 1268= 
A.I.R. 1927 Cal. 149 (F.B.). 
The meaning of an Actisnot to be interpret- 
ed with reference to what the framers intended 
do but with reference to the language which they 
did in fact employ. Proceedings of the Legisla- 
ture in passing a statute are excluded from consi- 
deration on the Judicial construction of Indian as- 
well as of British statutes. 22 C. 788. Foil. {Brasher 
and Scott- Smith, JJ.). GHULAM MUHAMMAD V. 
lANNA RAM. 72 I.C. 493 = A.I.R. 1924 Lah. 374. 
Reference is not permissible to the proceed- 
ings of the legislature which result in the piovi*' 
sioDS of an Act as legitimate aid to its construction. 
Case-law discussed. 14 Cal. 721, Diss.‘, 17 All. 498,, 
Expl. {Mookerjee and Cholener, JJ.). DiNA NATH- 

Pal V. Raja Sati Prasad Garga Bahadur. 

72 I. C. 663=36 C. L. J. 320= 
27C.W N. 115 = A.I.R. 1923 Cal. 74. 


— ProTiBO to a section. 

A proviso to a section should not by mere* 
implication withdraw any part of what the main 
provision has given. (1897) A.G. 647, Rel, oh. 
{Eumaraswomi Sasiri, Curgenven and Walsh, JJ.)- 
CoMWR. OF Income-tax v. Suppan Chet- 
TIAB & Co. 123 I.C. 801 = 31 M-L.w. 141= 

1930 M.W.N. 20= A. I. F. 1930 Mad. 124 = 

58 M. L.J. 46 (S.B.). 


■Proviso excepts something out of the section. 


A proviso excepts out of a previous section, or 
t of the earlier part of the section which contains 
mething which, but for it, would have been 
thin the enacting part. {Einkhede, A.J.C.). 
IAGWANDAS V. GAJADHAR. 98 I.C. 669=- 

23N.LR.9=gNL.J.221= 
A.I.R. 1927 Nag. 68. 

■Proviso cannot extend substantive provision. 

4 A tin AYfiAT 


Uguments from a proviso which seek to extend 
1 operative efiect of the substantive enactment 
‘ not legitimate unless there is real ambiguity 
the substantive enactment If esfPer^amoH 
Metropolitan Life Assurance Co., (1897) ^-0* 

H (Sender C.J. end Banktnt Jj* xCAM 
UNDER SEROWGIE V. GOURI NATH DDTT. 

97 I.C. 376=53 Cal. 492 = A.I.R. 1926 Cal. 927. 

Publication in Gazette. 

The text of an Act as published in the 


lette of India must be taken to Jje the a^thonz- 
text of the Act and must be followed, even 
ugh the intention of the Legislature is not 
tied out through accidental mistake. {Adam 
IBucknill, JJ)- BAI BBINANDAN PRASAD 

HABIB PRASAD. IsWpat 142. 



1857 


OrVIL, OEIMINAL AND BBVBNUB 


1858 


IHTERPRGTJITION OF STATUTES ~ PabUca- 
tlon In Gazette. 
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of India is the proper method of proving an Act 
and if there is a conflict between the publication 
in the Gazette and that in the other copies of the 
Act printed by the Superintendent of Government 
Printing, preferenoe should be given to that in the 
Qatette of India, {Phillips, J.). SUBBAMANIA 
AIYAR 0. SHANMOGAM CHETTIAR. 92 I C. 966= 
22 M.L.W. S38=A.1.R. 1926 Had. 65= 

49 H.L.J. 363. 

—Pablic policy. 

Statutes providing for succession should not 

override principles of public policy. 

Statutes regulating heirship or descent, or giving 
force to wills and to the devises contained in wills 
should be read as not intended to afleot paramount 
questions of public policy or depart from well* 
settled principles of jurisprudence. {Lord Philti- 
more.) KBNCHA7A SANYELLAPPA HOSllANI v. 

Gibimallappa Gbannappa Somasagab. 

82I.G. 966=5 26 Bom. L.R. 779 = 20 M L W. 417= 
48 Bom. 969 = 51 LA. 368=22 A.L.J. 962 = 
5 L.R.P.C. 182=40 C L J. 447 = 29 C W N. 271 = 

1924 M.WN 719=33 M.L T. 241 = 
3 P.L.R. 9=A.1.R. 1924 P 0. 209= 

^ *7 M.L.J. 401 (P.C.). 

— Panotuatlon marks. 

• —Commas are no part of the statute. {Lord 
Warrington of Olife.) LEWIS PUGH EVANS POQH 
V. ASHOTOSB Sen. 114 I.O. 604=6 O.W.N. 181= 
1929 A.L.J. 170=83C.W N. 333=10 P.L.T. 183= 
86 1.A. 93 = 29 M L. V. 449=49 C L.J. 4l8= 
31 Bom. L.R. 702=8 Pat. 816= 
A.I.R. 1929 P.C. 69=58 M.L.J. 817 (P.C.). 

Where the statute has been punctuated, the 

punctuation marks are part of the statute. 
whwabe, C.J. and Wallace, J.). BOARD OP 
HBVENDE, MADRAS V, RAMANADHAN CHBTTIAB. 
79 I.O. 608= 19 M.L.W. 34=33 M.L.T 282= 
1924 M W.M, 142= A.I.R. 1924 Mad. 455= 

, , , 46 M.L. J. 42. 

-It Is not always safe to rely on punctuation 

M a deciding factor in a question of oonstruotion 
of a section. {Lentaigne and Carr, //.). Jupiter 
General inburanob Company* Ltd. v. Abdul 

J6 I.O, 479=1 Ran*. 226= 
-Qaalifylng word. *• I' Rang. 186. 

“—The general rule is that a qualifying word 
i* be deemed to qualify the word nearest to it 
UsftttwfA R. H. LBADON v. E. M. LeadoN 
94I.C. 952=13 O.L.J 236= 8 0 W.N 406= 

-Ra-enaotment. *• 

7— Reproduotion of section forming subieotof 

^ oonsolidating Act is 
olear Indication of tteir acceptance by legislature 

M^KDND Of 

mmkund Dube* air m 

— Where the High Ooutfcs hold a particular 
view as to the interpretation of a section in 

substituted by another 
Act which reproduces the language of that section 
it 18 a fair presumption that the eorreotuess of the 

and King, J/.). Radha KbishnAo. Tej Saboop 

128 I.C. 321=1929 A. L. J. 1294= 

-—When tha legUlat “'i' 

aotment an earlier enaotmeot that has obtained^ 
M^a meaning by judicial oonstruotion the ?rii- 
preaumption is that.it Intends the words 4 

D. D. VoL. in— 117 & 118 


IMTBBpsetatION of statutes — Re-enaet- 

ment. 

mean what they were taken to mean before. 
30 Mad. 426 (P.C.), Foil. {Broadway, Addison, Tek 
Chand.JaiLalandBhide, JJ.). SabhA CHAND 
V. PiABE Lal. A.I.R. 1930 Lab. 764 (F.B.). 

When a particular interpretation has been 

attached to certain words, the same interpretation 
should be attached to subsequent repealing Acts. 
{Dalai, J.). Raghubaj Singh v. Habgobind. 

119 I.C. 3=1980 A.L.J. 215=A.I.R. 1929 All. 848. 
Judicial interpretation-^Legislative recogni- 
tion. 

The legislature is presumed to know the current 
of the judicial pronouncements. When the langu 
age of a particular section of a statute has been 
interpreted in a particular way by the Courts and 
that langnage has been reproduced by the legis- 
lature in the new Act, Court is entitUd to assume 
that the judicial interpretation has been accepted. 
Jay y. Johnston, (1892) 1 Q.B. 25, FoU. {Sulaiman, 
Banerji, King, NiamatuUah and Sen, JJ.), KAYAS- 
THA Co., Ltd. V. SITA RAM. 118 I. C. 17= 

1929 A.L.J. 988= A.I.R. 1929 All. 625 (F B ). 

It is a well settled principle of construotiou 

that the legislature must be presumed to know not 
only the general principles of law but the oonatruo- 
tion whioh the Courts have put upon particular 
statutes and when a section of an Aot whioh had 
received a judicial construction is re-enaotedin 
the same words* snob re-enaotmentmust be treated 
as a legislative recognition of the oonstinotion. 
{iditUr, J.). BiPUL BEHABI V, NikhIL CHANDRA, 

S3 O.W N. 913= A.I R. 1929 Oal. 566. 

When the legislature has copied out part of 

the langnageof a seetion in the old Aot, it may be 
presumed that It accepted the interpretation put 
upon those expressioDS by the Courts under the 
old law. {Lindsay, Sulaiman and Hukorji JJ) 

Manohab Singh v, Sheo Saban. los l.o. 271= 

26 A.L.J. 643=8 L.R.A. Rev. 250= 
A.I.R. 1927 All. 369 (F«B ). 

; ■ ‘ F ailure of Oovemment to recast the rule if 
interpretation m not correct amoanfs to aequieseenee. 

Where a rule is interpreted by Courts in a oertaln 
manner, but the Government has intended a difie- 
rent meaning, the failure by Government to recast 
the rule so as to put their meaning beyond all 
doubt, as soon as their orlgiual drafting has been 
interpreted in a contrary sense, will amount to 
acqnlesoenoein the Court’s interpretation. (Jack' 
son, J.), ATHIMOOLAM SSRVAI v. GOPALA- 
KRISHNA KONB. 108 I.C. 216=26 H.L.W. 823= 
1927 H.V.N. 646=A.I.R. 1927 Had. 921 = 

84 M.L.J. 269. 

— ^ Where a seotlou of an aot whioh has received 

a judicial oonstruotion is re-enaoted in the same 
words, suoh re-enactment is treated as a legislative 
recognition of that oonstruotion. 36 Cal B 4 <i • 
39 Oal. 83; 44 Oal. 769 (P.C.); 43 Oal. 103, ifaf 
on. {ifookerjee and Bankin, JJ.). Mahomed 
MOZAHABLAL AHMAD v. MaHAMBD AZIUADDIM 
BHUINYA. 73 I.O. 17=27 C.W.N. 210= 

108=A.I.R. 1923 Oal. 807. 

Words judicially construed used in subsequent 

Ads TOusf 6e ptusn the same con^fruefion. 

Where an Aot has received a judicial oonatruo- 
tion putting a oertain meaning on its words and 
the legislature In a subsequent Aot in pari materia 
UBM the same words, there is presumption that the 
leglslatuM used those words intending to exuresa. 
the meaningjffhloh it W hw been pat nSi 

same word^i before, and unless there Is aometiiS 
to rehut that proBumption, the Act should be so 
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INTERPRETATION OP STATOTES— Repealing 
Act. 


construed. {Mukerjee ^and Panton, JJ.). ISAN 
CHANDRA BAKHSH v. S\FTDI*LAH SiKDAR. 

68 I.C. 219 = 35 C.L.J. 36=26 C.W.N. 703 = 

A. I. R. 1922 Gal. 331. 

—Repealing Act. 

Ijoter statute generally repeals earlier — Rule 

discussed. 

The later statute repeals the earlier if both are 
equally general but if the later Aot is a general 
Act but the earlier Act is a Special Aot, the earlier 
Act is generally not repealed by the later Aot. 
When there is a condiot between two speoial Acts, 
each of whioh may be described as speoial in some 
particular sense, the Court should lean again the 
repeal of the earlier Aot by implication and unless 
it is absolutely olear that the operation of the 
first Act has to be curtailed by tbe later Aot, the 
previous Act should be held to continue in force 
even though the latter Act may be regarded as 
speoial in some other sense. Speciality in respect 
of locality is given greater importance rather than 
speciality in respect of subjeot-matter, otherwise 
it would be impossible to compare the degree of 
speciality. 15 Bom.L.R. 60 and Ssiward v. Vera Cruz, 
10 A. C. 59 and other English cases. Ref. {Rame' 
sam, J.). GuNBPALLT Thammayta V. Sri Rajah 
Tyadappusapati Khandbndu Dora. 

1930 H.W.N. 475. 


The inference that a later Act neussarily r«- 

peals an earlier one is wrong. 

Per Ashworth, /.—It is wrong to infer that an 
intention should be ascribed to a later Aot to repeal 
the provisions of an earlier Aot on general prinoi- 
ples. The former enactment must be specifically 
repealed or its continuance must be inconsistent 
with a provision of a later Aot, in which case, 
repeal will be deemed by necessary implication. 
iSulaiman and Ashworth, JJ.). PHOOG OHAKD v. 
RAM Nath. 107 I.C. 570 = 50 All. 430= 

26 A.L.J. 142 = A.LR. 1928 All. 186. 


•Old Temporary Act. 


If an Aot is a temporary Aot it comes to an end 
for all purposes at the end of the period for which 
it was enacted and therefore after a temporary Act 
has thus expired no proceedings can be taken 
upon it, and it ceases to have any further force. 
(Oreaves and Chakravarty. JJ.). KUNDAMUL DaCi- 
MIA V. W. dyer. 861.0. 139=29 C.W.N. 281 = 

52 Cal. 551= A.I.R. 1925 Cal. 571. 


—Vested rights are not affected. 

Under the ordinary law vested rights are 

not taken away by the repeal of any aot. Though 

procedure may be regulated by an aot for the time 

being in force, still the Intention to take away a 

vested right without compensation or any saving 

is not to be imputed to the Legislature in any 

case unless it be expressed in uvcquivocal terms. 

tnaker J.C) CHAMPA LAL U. KANJILAL. 
(Baker, J.i..}. ^ ^ ^ ^ ^^25 Nag. 249. 

-British North America Aot (1867), Ss. 90 and 

56— Provincial Legislation, disallowance of— 
Private rights completely constituted cannot be 
afieoted by disallowance -Crown grant under 
Vancouver Island Settlers Rights Aot (1904) read 
^ith amending Act of 1917-Grant remaining 

unregistered at date of disallowance but grantee 
entitled to registration at that 

of amending Aot of 1917 cannot * 

title— Conflict of laws. (Mr. JustweDuff.) WILSON 
ESQOmALT AND NANAIMO EY. CO^ 


INTERPRETATION OP STATUTBS-RetPOinec 

live effect— Extent of. 


When the question arises whether a rule 

framed under an Act of the Indian Legislature has 
by implication repealed a bye law made under 
authority of tbe local legislature the test to be 
applied to determine the question raised is whether 
there is a repugnancy between the two provisions 
(Mukerjee, Ag.C.J. and Fletcher. J.). Indian 
Motor Taxi car co. v. corporation’ op 
Calcutta. 

61 I. C. 641 = 33 C.L.J. 19=25 C.W.N. 21 = 
22 Cr.L J. 401=A.I.R. 1921 Cal. 107. 

Effect of. 

It is a general rule that when the Legislature 
alters the rights of parties by taking away or con- 
ferring any right of action, its enactments, unless 
in express terms they apply to pending action, do 
not aSdot them. But there is an exception to the 
rule namely where enactments merely affect 
procedure and do noc extend to rights of action. Re, 
Joseph Suche & Co. Ltd., (1875) 11 Ch. D. 48. Foil. 
(Das and Ross, /.). Kedar NATH Gornka t). 
Tarini Prasad Singh. 61 1. C. 4=2 P.L T. 245= 
1921 P.H.C.C. 156 = A.1.R. 1921 Pat. 185. 


— Retrospective effect— Declaratory Acts. 
Clear intention must be manifested. 

Enactments whioh are declaratory in form are 
not necessarily retrospective in their operation. 
Young v. Adams, (1898) A. 0. 469, Foil. If an AeS 
touches a right in existence at the passing of an 
Aot DO retrospective efieot should be given to the 
Act unless a clear intention to that effect is mani- 
fested. Colonial Sugar Refining Co. v. Irving, 
(1905) A. 0. 869, Ref. (Panton and Mitter, JJ.). 
NEHRA V. SAJER PRAMANIK. 103 I. C. 662= 

55 Cal. 67= A.I.R. 1927 Oal. 763. 

—Apply to cases pending at appellate stage. 

A declaratory Aot is an Aot to remove doubts 
existing as to the meaning or effect of a statute, 
and the usual reason forpassing a declaratory Aot 
is to set aside what the legislative body deems to 
have been a judicial error. Declaratory Acts 
like judgments, decide cases pending when tbe 
judgments are given but do not re-open decided 


ases. 

An appealable decree against which an appeal has 
een filed is not a decided case for applicability of 
ieolaratory Acts. {Kanhaiya Lai and Ashworth, J J .). 
.IT. Modi Bibi v. Kashi upadhya. 

96 I.C. 775= A.I.R. 1926 All. 725. 
—Retrospective effect— Execntlon of decree. 

•An Aot cannot affect the validity of a decree 


assed before it came into operation, nor can an 
lOt be made applicable to the case of such a decree, 
imply because an application for its execution is 
aade after commencement of the Act, (Kinkhede, 

I.J.C.). Ddrga Prasad v. tsakub Prasad. 

87 I.C. 72=A.I.R. 1925 Nag. 377. 

-Retrospective effect— Extent of. 

•When a statute is retrospective with regard 

» n f t J. 


) certain sections only and silent as to others 
le rule to be followed in construing such a statute 
} that the Court should examine tbe subjeot- 
lattor of the enactment of the particular section 
Qd decide whether it is to be supposed that re- 
rospective construction was intended by the 
jcialature to be given to it. (Broadway, Addison 
nd Tek Chand, JJ.). BHAI KiBPA SINGH o, 
;absalldab, ajaipal Singh. 113 I.c. 529= 
10 Lab. 165= A.I.R. 1928 Lah. 627 (P.B.). 
A statute is not to be construed so as to 


ave a greater retrospective effect than 

ge renders neoesaary. (Broadway, Addison and le» 
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IirTSRPRBTiTrOM OP STATUTES— Retrospec- 

Ut« effect— Presamptloa. 

■Chand, JJ.). (Qhai) Kirpa SiNQH v. Rassalii’ 
DAB AJAIPAL SINOH. 113 I.O. 929= 

10 Lah. 169=A.I.R. 1928 Iiah. 627 (F.B.). 
— Retrospootlve effect— Pfesamptlon. 

" New eoaotmont passed dating pendency of 
-action la not retroepeotlTe unless so expressed or 
enactment procedural. {Sulaiman and Ken- 
•dall, JJ.). 8HEOPUJAN RAI V. BiSaNATH RAI. 

A I R. 1930 All. 708. 
— No “ Retroapeotive effect” unless specific- 
ally expressed. {Fael AH and Ghatterji, JJ,]. Mt. 
RA&fJHABI KUEB V. GOKRaL SlNOa. 

123 I. G. 408= 11 Pat. L. T. 898= 
A. 1. R. 1930 Pat. 61. 
——Per Malliek, J. — It is a well-established prin- 
-ciple of law that retrospective effect ought not to be 
given to a statat^) unless an intention to that effect 
is expressed in plain and nnambiguoas language. 
{Cuming and ifullick, JJ.). SBiKa.\ EALI Kuuab 
V. CHaNlLAli. 103 I. 0. 674-31 C.V.N 1007= 

A. I. R. 1927 Gal. 748. 
Retrospective effect cannot be given to the 
provisions of an Aot especially when to do soft 
will destroy existing rights unless it is made clear 
by express language that euoh effect was intended. 
{Krisiinan and Venkalasubba Rao, JJ.), Vsbba- 
BHADBAY7A i>. NA(}AN«A Naidu. 98 I.C. 828= 
50 Had. 201 = 24 M.L.W. 57g = 1926'H.V.H. 869= 

A.I.R. 1927 Had. 41 = 52 H.L.J. 88. 
“Statutes are prospective unless there is clear 
.provision to the contrary. 

The general rule is that all Statutes are to he oon- 
atrned to operate in future, unless from the langn* 
Age a restrospeotive effect is clearly intended. It 
is chiefly operative when the enactment would pre- 
jadioially affect vested tights or the legal ohaxaoter 
-of past tranaaotions. Svery Statute which takes 
away or impairs vested tights aoqnlred under exist- 
ing laws, or oreatesanew obligation, or itiiposes 

• a new duty, or attaches a new disability in respoot 
. of the transactions or consideratiouB already passed 

must be presumed, out of respect to the Legislature 
to be intended not to have a retrospeotive opera- 
tion. 18 O.P.Ii. R. 143, Foil. [Batten, J.O.). 
Hindu Sinqb v. HANaAL. 72 1 0 439- 

19 N. Xi, B. 110=6 H.Iiij.' 827 = 

M . V ,, V 227. 

——No Statute shall be oonstrued so as to have 

retrospeotive operation, unless suoh oonstrnotion 

appears very clearly in the terms of the Actor 

arises by neoessarv and distindt impUoation. 

{M%Ura,Offg. A./.C.). Mt. Lahani v. BAda. 

77 I.O. 798=18 ^L.R. 85= A.I.R. 1922 Rag. 227. 

— RetPospectl7e effect -Pfinclples. 

HeZd, ttat the Agra Pre-emption Amending Act 
-does not take effect retrospedtively so as toapolv 
-to pending proceedings. Rules as to interpretation 
of Statutes discussed with reference to giving ra- 

’ “ enaotment. (SuZoiman and 

Kendnllt J/*)* SHEOP0JAN Rai v. Bisnath Rat 

1980 A.L.J. 84a=l.I.R. 1930 All, 706: 

— Retrospectlye effect— Procedural law. 

The law of evidence is a law of mere nrooe- 

dnre.and does not affect substantive rights and 
aihce alterations in tho form of pifooedureare 

• ^wys retrospective, unless thete'is some good ran. 
son or other why they should not he,** rales of ert- 
4enoe axe retrbspaotlve in their operation Gard 

Y. Lucas, dA.O. 582 at 608, «e/. (^aZaimaka*/! 

JJ .). pabab Ram v. MbKya Eunwab ■■ ' 

(0 Ha0JSi.J. 890=*,l.R. lM0^u“a,l ' 


INTSRPRBTATtON OP STATOTEE-Reti^s^ 
tive effect — Prooedaral (aw. 

-No person has any vested interest in prooaf 


dure, ifatters of procedure apply to a pending 
euit if the law is changed daring the pendency of 
suit. A.I.R. 1925 P.C. 117, Dist. (B. B. Ohose and 
Panton, J/.). JanKINATH SlNUa v. NIBODBARAN 

37 Cal. 148= A.I.R. 1930 Cal. 422. 

The general rules for the interpretation of 

statutes is that alteratioas ia the procedare are 
always retrospective unless there is some good rea~ 
son against it. (Shadi Lai. C. J. and Aoha Sai- 
dar, J.). Shib Nabain «. Lacbmi NabaiN, 

119 I.O. 733=30 Pat.L.R. 533= 
A.I.R. 1929 Lah. 781. 

•Amendment of law. 

An amendment of the law which changes the 
forum and does not taka away the right to institute 
proceedings, relates to procedure ouly and has 
retrospective effect. A.I.R. 1924 Oal. 933. ^nor • 
A.I.R, 1927, P.C. 97, A.I.R, 1927 Jiad. 977* 
Ref. [Jackson, A,J.C.). OOKAI, FbaSAD v. GoYINd-' 
EaoSdbhedar. 1191.0.682= 

12 N.L.J, 82=A.I.R. 1929 Nag. 282. 

-’—^Exezution— Change of law after order^Na 
effect. 

Lower Court made an order for execution of a 
decree, and the order was strictly in conformity 

with the prooessuallaw existing at the time of 

the order. After the order bub before an appeal 

against it was preferred, the prooessual law Ws 

amended ; but the amendment was not rebrosneo* 
tive. 

Held, that the appellate Cottrb should not inter- 
fere with the lower Court’s order, Exeotttion 
legally started cannot by change in the prooessual 

law become Illegal. guiiesrv.AfnpZsson, 9 Q.B D 679 

List. (IFaZZacs and Madhavan If air, JJ,) qAt 
BAJA aSATRUCaUBLAo. HaHABAJA OP JATPnn 

114I.0.823=A.I.R. 1928 Mad: UM. 

’ - ' Procedural law has immediate eJect. 

Enaotments dealing with procedure* have an 
immediate effect and mast, unless the oontrarv ia 
expressed, apply to all actions, whether com- 
meaood bofore or after the passing of the Aot A 
^rty has no vested right in mete procedure The 
Oourts have to adopt the procedure laid down kv 
statutes which are in force for the time 
(Sa^iman and Sanerji, J/.), NlsiR 
SONDAE LAI,. 104 J.O. 298=28 4.1, J lojs®' 

8 L.R.4.R0T. 264= 4.I.R. im 

—-Statutes relating to proosdare have 
peotive effect. (Grsaoes and Duval, Jj) 

Loohan Dhae V. JooEsa OhakpeI DAsaopi? 

84 !■ 0 . 708^88 G.W N 
26CV.L.J, 333=A.I.R. 19240^.983, 

-Amendment in Or. P. Code. Sch tt 

re^rdiog the trial of an offence under s! 477.? 

mtrospeXe 
Ri,«. 

It Is settled law that new procedure t 

gone tranaaotions and alterattod^in 

alvraya rettospAotIve. It t“olMr 1»V thift “7 

cannot deprive a suit or of a right in^ a ,l**i?*® 

aotion of an appeal to a aunartAf **i? * 

belonged to bZ At oi «gh. nL 
provided for in the *Oode negM 2 la 

code „d inetbe. tbe 
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interpretation op statutes— R etrospec- 

ttve effect— Right to appeal. 

procedure. {Odgers and Wallace, JJ,). NatABAJA 
PILLAI V. RANGASWAWY PlLLAI. 77 l.C. 297 = 

47 Had. 384=19 H. L. W. 358= 

34 H. L. T. 56=25 Cr. L. J. 361 = 

A. I. R. 1924 Had. 657 = 46 H.L.J. 274. 

— Retrospective effect— Right to appeal. 

Right of appeal to a higher tribunal is a 

substantive right quite different from procedure 
and cannot be taken away by a subsequent enact- 
ment. even though no occasion for the exercise of 
that right had occurred due to the pendency of the 
suit. A I.R. 1928 All. 437 (F.B.), Foil] Colonial 
Sugar Refining Co., Ltd. v. Iriing. {190.'>) A.C. 309. 
Bef. {Sulaiman and Kendall, JJ.). Sheopujan 
Rai V. BiSNATH RAI. 1930 A. L. J. 842= 

A. I. R. 1930 All. 706. 

- A suit which was instituted before the com- 
ing into force of Agra Tenancy Act (XIIT of 1926) but 
was dfcided after it had come into operation is in 
the matter of appeals governed bv Agra Tenancy 
Act (TI of 1901). A I.R. 1928 All. 437, Bel on. (Ighal 
Ahmad, J.). WT. JanAE DULABT V. BISHAMBER 
Hath. 119 l.C. 251 = A. I.R. 1929 All. 745. 

.. The institution of the suit carries with it the 
implication that all appeals then in force are pre- 
served to it throueh the rest of its career, unless the 
legislature has either abolished the Court to which 
an appeal then lay orha^ expressly or by necessary 
intendment given the act a retrospective effect. 
(CouttS'Trotter. CJ., Kumaraswami,Sastri, Wallace. 
Beasley and Walsh, JJ.). Vasudeva Samiab, 
jn re. 119 I C. 811 = 52 Had 361 = 

29 H. L. W. 390=1929 H.W.N. 57= 
A.I.R. 1929 Had. 381=56 H.L.J. 369 (fl.B.). 

I —An appeal is a mere continuance of the 
original proceeding initiated by the filing of the 
plaint, and the right to continue that proceeding 
c&DDot te aflected by anew Act| uQlass it expressly 
say s so 

A suit for arrears of rent for less than Bs. 200 
vas filed in the Court of the Assistant Collector 
viben the old Tfnancy Act was in force. Before it 
could be decided, the new Act came into force on 
7th September 1926. The suit was decreed on 23id 

December, 1926, , x n. r, *, 

Eeld that the right to appeal to the Court of tho 

District Judge was governed by the law prevailing 

at the date of the institution of the suit, and not 

by the law that prevailed at the date of its deci- 
sion, or at the date of tho filiDg of the appeal 

Colcniol Suoar Befnmg 

A C <^69 * A. I B* 1927 P.C. 242 ; A.I.R. 3927 Had* 

977 acd a' I R. 3928 All- 1C9, Bel. on ; 26 All. 375, 

HeW overrruUdby(mi) App. Ca8.369 
Ag.CJ: Muherji and 

SHANKAB DATAL.^ ^ 10^ B O/H; ^5 

A.I.R. 1928 All. 437 (F.B.). 

A Btatote giving a right of appeal la not 

merely proeedural and baa no letroapectne efleot. 

It doea iot theiefore apply to 0^869 

nial Suoar Befivinq Co. V. Irving, (1905) A.C Sty 

and 6 L-B B. 148, FoU. (BiUJedge, C.J. and Uaung 
Tin 7 \ SAEEFNA BIBI t’. C. STEPHEb'S. 

971.0. 1026=4 Rang. = 

— Retrospective effect— Vested rights. 

_ Pe? bar km, C.J.-- There is a strong cur- 
rent of aulhoritj in all Courts 

the legislature, jirima facie. C J and 

affect Tights retrotpectively. 

C.C. Gho^e, J,). JNAEEEDBANAEAVAN BAGCBI U. 

Sabadasukdaei Babi. 6^ 


INTERPRETATION OF STATUTES— RetroBpee- 
tlve effect— Vested rights. 


•Bight of Appeal. 


It is now authoritatively settled that the. 
right of appeal is not a mere matter of procedure, 
but is a vested right which inheres in a party from, 
the commencement cf the action in the Court of 
first instance. If according to the law in foroe at. 
the time when the action was started in the Court 
of first instance the ultimate decision of such. 
Court was appealable, the right to prefer or prose- 
cute an appeal therefrom is not affected by subse- 
quent change of the law abolishing the appeal or 
modifying its forum unless it is so provided ex- 
pressly in the amending statute or follows by ne- 
cessary implication from its terms. Colonial Sugar 
Befining Co., Ltd. v. Irving, (19051 A.C. 369, Rd. 
on. (Broadway, Addison and Tek Chand, JJ.).. 
EiBPA Singh v. rasalldab ajaipal Singh. 

113 1.0. 529=10 Lab. 163= 
A.I.R 1928 Lah. 627 (F.B.). 

Vested rights must be respected. 


Statutes should he interpreted, if possible, so as- 
to respect vested rights and in the absence of any- 
thing in an enactment to show that it is to have 
retrospective operation it cannot be so construed aa 
to have the effect of altering the law applicable to 
a claim in the litigation at the time when the Aot- 
is passed. (Broadiijav. Addison and Tek Chand,JJ.). 
(Bhai) Kiepa Singh v. Bassaldab ajaipal 
Singh. 113 l.C. 529=10 Lah. 16S= 

A.I.R. 1928 Lah. 627 (F.B.). 

Where v ested rights are concerned, au 
amendment has no retrospective effect unless it la 
so stated expressly in the Act. (Mullick, Ag. G.J, 
and Jwala Prasad, J.). SGKUL LakhpAT RAit 
V. RAGHU KOKRI. 105 1.0 83=8 P.L.T. 850= 

A.I.R. 1928 Pat. 109. 


-Existing rights explained. 

While provisions of a statute dealing merely 
with matters of procedure may properly, unless 
that construction be textually inadmissible,^ have 
retrospective effect attributed to them, provisions 
which touch a right in existence at the passing of 
the statute are not to be applied retrospectively in 
the absence of expre&s enactment or necessary 
intendment. Provisions which, if applied retros- 
pectively. would deprive of their existing finality, 
orders which, when the statute osme into force 
were final, are provisions which touch existing 
rights. Colonial- Sugar defining Co. v. Irving^ 
(1905) A. C. 869, Bel on. (Lord Blanesburgh.) 
Delhi Cloth and general Mills Co., Ltd. u. 
Income TAX commissioner. 106 1.0. 158= 
54 I.A. 421 = 28 A L.J 964=47 C.L.J. 1* 
32C W.N 237= 8 P L.T. 791= 
4 O.W.N. 1053=30 Bom. L.R. 60= 
27HL.W 179=1928 H.W.N. 98= 
29 P.L.R. S7 = A.I.R. 1927 P C. 242= 

53 H.L.J. 619 (P.C.)* 

, Unless from the language of a statute a con- 
trary effect is charly intended, even statute which 
tabes away ex impairs vested rights, must be pre- 
fomed not to have a retrospective operation, 
altbouBh this pr. sumption does not apply to pro- 
visions which affect only the procedure and prao- 
”tL Court. (Pino7o,.J.C.). ^EDA^NATH 
BBAEGAVA r. NET RAM. 101 I C 28«_ 

28 N L R. 50 = 10 N L.J. 2S = A.I.R. 1027 Nag. 127. 

■ — General Clauses Act (1697), S. 6. 

The repeal or amendment of an Aot 
affect a right already in existence unless a con 
tiary intention is made out expressly - or by impU 
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IMTfiRPRET&TIOK OF STATOTES-Retrospeo- 
tlve effect ~?ested rights. 

'oatioa, {Dawton S£ilUr, G.J. and Jwala Prasad, J.). 
Oh. Gubsaran Das v. Pabubshwabi Ohaban. 

104 1. G. S80s6 Pat. 236s 8 P.L T. 811= 

A.LR. 1927 Pat. 203. 
«— Although a statute oauuot take away vested 
'Tights, unless it is declared to ba retrospective, jet 
in a matter of procedure it governs all proceedings 
'Instituted or to be in-itituted. 12 Gal. 563 (F.B.), 
Foil. {Zanhaiya Lai, J,). Kharag Singh v. 
EIDDHA. 96 10. 93= A.I.R. 1926 All. 667. 

'■ V ested rights under old Act are not taken 
awaj unless expressly provided— New proosdure 
applies to further action. {A,dami ana Bucknill, 
JJ.). OSOTELAt. NAND KISHORD NaTH SHAH 
Deo V. Tula Singh. 97 I.c. 608= 

8 P.L I. 397 = 1926 P.H.C.C. 293= 

A I R. 1926 Pat. S61. 

■Vested rights previously acquired cannot be 
'taken away by subsequent legislation unless the 
latter is expressly retrospective. A. I. B. 
1923 Nag. 227, Be/, {Findlay, Offg. J.C,). Atmaram 
V. BhagwAT. 91 I. C, 216=8 N. L- J. 175= 

A. I. R. 1929 Nag. 447. 

'"'‘It is one thing to say that leglslatiou un- 
less expressly made retrospective shall nob afieot an 
-existing vested right be it of suit or some other 
right but it is quite another thing to say that the 
-same principle applies to a possible right of suit 
which may arise in fututa and which is not a vest- 
•ed right.” 13 O.W.N. 604. Bel. on. {Baker, Offg. 
J.O.). GOPAt, RAO V. HAB PRASAD. 98 I.O. 767= 

9 R. L. J. 192. 

'No retrospective effect^^Con/lict between earlier 
-or later legiiation. 

Althongh a Oode is exhaustive with respect to 
all matters therein specifloally provided for, in 
construction of statutes you must not oonsbrue the 
words so as to taka away the rights which already 
-existed before the statute was passed, unless you 
have plain words which indicate that such was 
the Intention of the LegiPlature. {Page, J.). SUN* 
DBRMULD 0. LADHORAM KALDRAM. 

83 I. 0. 797 = 90 Cal. 667«A.I.R. 1921 Gal. 240. 

"Right of appeal is not affected' 'by repealing 
statutes. 

ordinary law, vested tight inoluding 
- rights to appeal and to demand a reference that have 
already accrued are nob taken away by the repeal 
of any Act, but the ptooedute would bo under the 
new Aot. The rule regarding vested rights is nob 
-oonfined to substantive rights bub extends equally 
to remedial rights or rights of action inoluding 
rights of appeal. 88 Mad.lOl, Folh, 41 0al.ll2S, Ref. 
'(Bowr, J,0, and Sallifax,A.J.C.). The Ooumb. op 
INOOMB-TAX 0. DhABMOHAND DALOHAND OP 

6ANG0 B. 76I.C. 82=A.I.R. 1924 Hag. 24. 

ihd fQpeftliDg eDaotnient o&QUot bo glvdii 
trospeobive operation, so as to impose an impossl- 
ble oondition on pain of forfeiture of a vested 
'tight. {Mookerjee and Oholsner, JJX Makab 

70 I.C, 606=36 C.L.J. 132= 

27 C .W.W. 188=90 Cal. 119=A.I.R. 1923 Gal. 89. 
” •PrtncipU explattiede 

Pet OWJflW, itlB a fundamental rule, when 
vested rights are in question, that no statute shall 
M construed, so as to have a retrospective opera. 

*«on, unless such a oonstruotionls requited plainly 

•hyJts language, hlere implioations oannot lulfll 

Also the postponement of the 
option ^of a ) statute . cannot be leoognlaed as 
CMwing that thO'enaotpent is to be .retxoipaotive 
^its ^epfeai Itlwould he unsafe Iz^the ^tjcame 


INTERPRET ATIOH OP STATUXHB- Right aiiff 
remedy. 

to attempt inferaaoe from such data as to the Inten* 
tion of the legislature and to estimate the pro* 
babilibybhata particular interval did or did not 
involve a general iutentiou to give retrospeotlve 
effect in all, or any particular olaases of oases. 
{Oldfield and Seskagiri Aiyar, JJ.). VlSWANATHA 
SASTBI V. SlTALAESHMl Atf HAL. 61 l.G. 979 = 

13 M.L.W. 37=1921 M.W.N. 181= 

A.I.R. 1921 Had. 126. 

Laws presumed prospective. 

Laws should be construed as prospective, not as 
retrospective, unless they are expressly made 
applicable tc past transactions and to such as ara 
still pending. Where the law is altered by Statuto 
pending the action, the law, as it existed when the 
action was commenced, must deoidc the rights of 
the parties to the suit, unless the Lsgislatura 
express a olear mtantion to vary the relation of the 
litigant parties to each other. Statutes whioh take 
away or impair vested rights under existing laws 
or attach a new disability in respect of transactions 
or oonsidetatioQS already passed, must be presumed 
not to have a retrospective operation.' {Dhobley, 
A.J.O.). LAKHMTOHAND V. Bajirao, 

69 I. G. 870=9 N.L.J. 2St=A,I.R. 1921 Nag. 170. 
—Right and remedy. 

'■'—It is seldom that an Act can be construed 
to declare something unlawful unless thst .Act 
provides a penalty for breach of the provision, 
(dshujorfh, /.). GAUBI DATT v. BANDHO PANDSY. 

119 I. 0. 909=10 L.R.A. Re7. 299= 

A.I.R. 1923 All. 391. 
——Where the statute itself gives a remedy for 
an infraction of any of its provisions, it is uot 
open to the Court to hold that auother remedy not 
speolfloally provided for is open. Shannon 
Ltd.v. St. AficM (rifle De), (1924) A.O. '185, Bel. 
on. {Devadoss, J.). Mangala n. Ayyathobai. 

110 I.c. 768=29 U. L. W. 283= 
A.I.R. 1928 Had. 641= 99 H.L.J. 632. 

"New enactment providing new rights and their 
remedies — Procedure in the new enactment should be 
followed. 

If a new enactment is suoh that certain new 
rights naknown previously to law ate created by 
the new statute and certain remedies ace provided 
foe the infrlngemeut of snoh rights, it must logl- 
oally follow that it was the olear intention of the 
legislature that each remedies should bo eufotoed 
only in the manuer and by following the pioos- 
dure indicated. No doubt It is open to the legis- 
lature even in other oases to take away any sub- 
sisting general right of suit and provide a special 
remedy instead, but it must be done by upiess 
provision and suoh a general right is incapable of 
being taken away merely by impUoation. (S'Hni- 
wosa Aij/anqar and Anonfhoferishna Ayyar, 
MoHIOBBN PlOHAI o. TlNNBVBLLY MILLS OO 

lit 1.0. 228=1928 H.W.N. 442= 

n 

—•Bar of Qwil Susts. 

It is an established prinoiple of law that when 
an aot of Legislature gives power to any person 
for a public purpose from whioh an individual m»y 
receive an injury, then if the mode of redress fS 
also specified in the statute jurisdiction ofoidl'^ 
nary Oourts will, he ousted. (Tefc Ohami and Bkide. 

//.), DBWA Singh V. Pazaldad. iiii.o, 

. L»1»:.338=A.I,R. 1928 Liii:B62: 

r— "Crown’s proropolttw. . , 

Where the l^sUtun has dealt with the nowen 
under the prerogative, the prerogative) 'maali ‘hk 



1867 


DECENNIAL DIGEST. 1921—1930. 


1868^ 


INTERPRETATION OF STATUTES-^Slght and ' 

remedy. 

taken to be merged in the statute, and the powers 
previously within the prerogative can be exercised 
only in the manner and subject to the limitations 
contained in the statute. In re. De Kefjser' s R&ual 
Hotel Ltd., (1919} 2 Ch. 197. Ref. {Taleyarlihan, J.). 
Motor Emporium Co. v. N. h. Moos. 

106 I.C. 127=29 Bom, L.R. 1«6= 

A.I.R. 1927 Bom. 606. 

Where a new right is brought into existence 
and a remedy in respect of that right is given at 
the same time by the same statute that remedy is 
exclusive of any ordinary rights. {Schwdbe, C. I. 
and Waller, J.). SECT. OF STATE v. KUPPUSWAMI 
Chetti. 78 1.0. 82=1924 M W.N. 138= 

83 M.L T. 272=A.I.R. 1924 Mad. 921 = 

46H.L.J. 36. 

" —Rights created by a statute can be enforced 
only in the manner provided under it. (Drake 
Brockman, J. C.). LAKHMICHAND v. CHATDR* 
BHUJ. 65 I.C. 230 = 4 N L.J. 274= 

A.I.R. 1921 Nag. 60. 

'^Rales framed under sections. 

Rules are not ultra vires where rule making 

authority is not shown to have no authority not 
only under the Act but under any law whatever. 
46 M.L.J, 156. Foil. {Kinkhde, A. J.C.). KlNG- 
EmPEROR V. SHRIBALLABH. 88 I.C. 28= 

26 Cr.L.J. 1084= A.I.R. 1925 Nag. 393. 

- Practice — Rule of Court, 

Courts must abide by the words of a rule of 
Court having the force of law without attempting 
to reform it according to the supposed intentions of 
the Legislature or attempting to exclude cases 
which fall within the expressed meaning of the rule 
in order to make the law reasonable. For the 
office of Courts is jus dicere and not jus dare. 
(Kennedy, J. C., Raymond and Rupchand Bilaram, 
A.J.C$.), HIRI MaL V. HAZARI SiNGR. 

78 IC. 583=18 S.L R. 19= 
A.I.R. 1925 Sind 49 (F. B.). 

Rules and bye-laws made by statutory bodies 

should be reasonable ; otherwise they . would be 
ultra vires and void. In the case of rules framed 
for the guidance of Courts greater reasonableness 
and fairness is expected. (Devadoss. J.). KANNI8A 
V. DevichanD. 75 I.C. .390 = 18 M.L.W. 414= 

1923 M.W.N. 730=46 Mad. 847 = 
A.I.R. 1924 Mad. 46=49 M.L.J. 699. 

— ■ " —Rule framed under section of Act not 'Law ’ 
unless Act itself saps so — Power to regulate does not 
imply power to prohibit. 

Whore a statute under the authority of which 
rules are promulgated itself declares that they 
shall have the same effect as if enacted in the 
statute, the validity of the rules cannot be canvass- 
ed by Courts of Law. Nor can any Court reject 
them as uncertain and unenforoeable. 

But where the statute does not so provide their 
validity can be canvassed and the Court can reject 
them as unenforceable on the ground of unreason- 
ableness or uncertainty. They do not constitute 
‘ law The essence of the law is that it is enforcea- 
ble as law, and though the Courts may construe 
it they cannot rejector quash it. 

A power to regulate does not involve a power to 
prohibit. 

Per Munich, /.—A notification issued m exercise 
of a power conferred by statute is as much a pwt 
of the law as if it had been incorporated in the 
statute. The command is, in every sense a com- 


INTERPRETATION OF BTATUTES — BpMUl 

powers. 

mand by the appropriate Legislative authority. 
{Mullich, Coutis andDas, JJ.). Empebob t>. ABDUL 
Hamid. 68 I.C. 945=3 P.L.T. 983- 

1922P.H.C.C. 274-2 Pat. 134=23 Cr. L.J. 629= 

1 Pat. L.R. Cr. 199= A.I.R. 1923 Pat. 1 (S.B.). 

—Schedules. 

Schedules annexed to an Act and the head- 
ings under which they are placed are parts of the 
enactment. But the same general rule which- 
regulates the effect of the preamble applies also to- 
these headings, namely, that they are not to be 
taken into consideration if the language of the 
enactment is clear. (B. B. Ghose. J.). Ar.TAP ALI 
V. JamsDB ALI. 93 LG. 909=30 C.W.N. 334= 

A.I.R. 1926 Cal. 638. 

— Singular and plural. 

Words In singular include plural unless con- 
text indicates contrary. {Robinson, C.J. and Bagu- 
ley.J.). CHOKKALINGAM t». COMMB. OF INCOME- 
TAX. 84 I.C. 521 = 3 Bur. L.J. 252=2 Rang. 579= 

A.I.R. 1925 Rang 94. 

—Special powers. 

Discretion allowed to authority— It must- 

be exercised in proper manner— If given in wide 
terms scope of interference is narrowed. {Broad- 
way and Bhide, 7J.). Des Rat v. Emperor. 

A.I.R. 1930 Lah.78L 

Permission does not exclude duty. 

Pet Heald, Ag. C. /.—In enactments which con- 
fer powers, and particularly in enactments which 
confer powers on public authorities, language of 
mere permission may not preclude the existence of' 
a duty. Bishop of Oxford's case, 5 A. 0. 214, FoW. 
{Heald, Ag. C. J., Otter and Ormistone, JJ.), GOVT. 
OF BURMA V. Municipal Corporation of 
Rangoon. A. I. R. 1930 Rang. 297 (F.B.). 


Forum. 

When a special forum is constituted by a 
special Aot. questions arising under that Act must- 
in the absence of anything to the contrary in the 
Aot or any other enactment, be determined by the 
forum constituted by the Act. {Kumaraswami Sasiri 
and Devadoss. JJ.). OFFICIAL ASSIGNEE OP 

Bombay v. Sundarachari. 122® 

50 Mad. 776=25 M.L.W. 813=1927 M.W.N. 885= 
38 M.L.T. 401= A.I.R. 1927 Mad. 684= 

53 M.L.J. 209. 


— Successive exercise. ^ . 

he general principle of interpretation of statutes 
aires that in the absence of anything to the 
trary in the context or otherwise a power beinj 
m for effectuating a purpose may bo exercised' 
only onoe but as often as may be necessary for 
"tuating such purpose. (Srin-tuasa Iyengar, J.). 
AMBAR NAIOKER U. 

.POBATIOK, 99 1.0. 18=192^6 « J**- 

Restrictive provision should be strictly con- 


here a partioular right is created by legislarive 
tment in favour of one party which »» 
of the rights of another part^ the f 

must be strictly construed. ^ 

1 the provision of the statute will 

V that he has strictly *t®„!TAW 

provisions. (Cluiri.J.). MANJEEBHAI KHATAW 

,00. 0. JAMALBBOTHEBS & CO., ltd. 

l.C. 634=5 Rang. «3=A.I.R.19M Rang. 306. 
New powers can thfr 


—New powers wo 

uage— The more defective the language th 
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IHTBRPRBTATIOH OF STITOTES — Special 
pgvers. 

stricter ehoald be tbe interpretation. {Ashicorth^ 
J.). BBIJ RaJCHANDBA V. SUBHADBA KtJAB. 

94 l.C. 294=13 O.L.J. 435=3 O.W.N. 321= 

A.l.R. 1926 Ondh 324. 

■ Sightoay powers — Public welfare. 

It does not necessarily follow because certain 
powers are conferred upon a Mnnioipalitj by the 
Legislatnxe that tbe exercise of the powers Is 
always valid. Powers znaterially afieoting the 
welfare of tbe o<'minnnity must necessarily be 
exercised not arbitrarily or oapticionsly but in a 
reasonable manner and with due regard to tbe well* 
known maxim which is applied in cases where 
highways are concerned that regard for tbe pub- 
lie welfare is tbe highest law. {Rapmond and 
Aiton, A.J. Cs.). HYDERABAD MUNICIPALITY V. 
EABJI FAKBBUOIN. 81 1.O. 134=17 S.L R. 278= 

25 Cr.L.J. 646=A.1.R. 1925 Sind 90. 


—Stare decisis. 


— — Even a long and uniform course of judioial 
interpretation of an enactment may be overruled if it 
is contrary to the meaning of the enactment. Pate 
v.Pate, (1915) A.O. 100 and A.l.R. 1916 P.C. 182, 
Foil. [CouiUTrotler, C. J., Kumaraswami 
Sastri and Walsh, JJ.). RATNASABAPATHY 

Chbttiab V. Devasiqamony Pillat. 

116 l.C. 817=52 Wad. 105=29 H.L.W. 143= 
A.l.R. 1929 Had. 53=56 U.L.J. 10 (F.B.). 

Where the question is as to the construction 

to be put upon a certain statute, a wrong practice 
of this Court will not override the language of 
the statute. [Ashworth, J.). TULA RA&i t) BOHBA 
Bwabka Das, 115 l.C. 865=60 All. 610= 

26 A.L.J. 316= A.l.R. 1928 All. 248. 
— Terms of a statute not clear-^-Uniform course 
of interpretation should be followed. 

Where the terms of statute or ordinance are 
ol®ai, then, even a long and uniform course of 
judioial Interpretation of It may be overruled, if 
it is contrary to the clear meaning of the enact- 
ment; but where such is not theoase, then it is 
the duty of the Court to accept the interpretation 
so often and so long put upon the statute by the 
Courts, and not to disturb those decisions. (Ifears, 
C,J„ Piggott, Ookul Prasad, Kanhaiya Lai and 
Sulaiman, JJ.). LALLU SlNaa v. GUB NARAIN. 

68 1.0.798=45 All. 118=20 A.L J. 744= 

A.l.R. 1922 All. 487 (F.B.). 
— Statement of objects and reasons. 

■ — Not part of Act, 

Pet Full Benclt.— It is not permissible in India 
to refer to the statement of objeots and reasons 
which accompanies the draft Bill when it is first 
introduced in the le^elative body. Unlike the 
preamble, the headings and the marginal notes, 
the statement of the objects aud reasons is no part 
of the Aot as passed by the legislature. 14 All. 146* 
22 Bom. 112; A.l.R. 1928 Lah, 36 and A.l.R. 
1917 P.O. 42. Bef.; 22 Cal. 788. [Mears, O.J., 
Boye and Young, JJ. contra.) {ifears, 0,J., Sulai- 
^n. Bm, Banerji, Young, Sen and Niamattdlah, 
JJ ,). Shantha Hand v. basudbva Nano. 

1930 A.L.J 402= i. I. R. 1980 All. 225 (F.B.). 
— - — ^In construing the provisions of a statute it la 
nop open to the Court to consider the stetement of 
objects and reasons as they form no part of the 
statute, (afirsa andPatkar, JJ,). Ratansi Mibji 
». BbcpBbob. . j ^ IM LC. 356^*53 Bom. 627 = 

•' ' 81 Bom. L.R. BSlsqSl Or. L. J. 108= i 

Ml ^ j. .l929fl».C.41=l.I.a. 1929. Bom. 271 ' 

t$houldaiot b8.h)(j(td U>, - 




IHTERPRBTAXlOH OF STATUTES — Strict 
construction. 

It is well settled that in construing an Act 
of the legislature where the words are absolutely 
clear and unambiguous it is not within the pro- 
vince of a Court to look to the statement of the 
objects and reasons or to the procaedlngs of the 
council with a view to discover whether the words 
used mean something above and beyond what they 
say. 22 Cal. 788(P.C.); A.l.R. 1920 P.O. 56 and 
A.l.R. 1922 Lah. 211, Foil. [Tek Chand and Agha 
Baidar, JJ.). Raj Mal v. HabnAM Singh. 

104 l.C. 661=9 Lah. 260=28 P.L.R. 595= 

A.l.R. 1928 Lah. 35. 

A Court should not in interpreting the Aot 
refer to tbe objeots aud reasons given by the 
Legislature for enaoting it. [Pratt and Duckworth, 
JJ.). A. K. R. M. 0. T. CHETTY FIBM v. MAUNQ 
AUNGBWINT. 66 I. Q 885=11 L.B.R. 354= 
1 Bur. L.J. 239=A.LR. 1923 Rang. 21. 

The rule of interpretation of statutes is that 

where the wording of an Aot is clear and unambi- 
guous, a Court cannot look to the statement of 
objects and reasons of the Aot or try to discover 
whether the words used mean something above 
and beyond what they clearly say. [Harrison, J.), 
RUP Eishobe V, Bhagat. 69 l.C. 748= 

A.l.R. 1922 Lah. 211. 

To help the oonstmotlon of a provision in a 

statute, statement of objeots and reasons of the 
statute cannot be referred to: 22 Cal. 788, Appl. 
[Young, J,), 0. RAISEE AND CO. v, S. JOSEPH 
Bros. 64 l.C. 171=13 Bur. L.T. 179. 

—Strict oonstruotioD. 

Special Acts must be strictly interpreted. 

[Johnstone, J.). Mt. Qaisab Jahan Begau e. 
CODBT OF WARDS, DELHI. 122 I C. 589= 

A. I. R. 1930 Lah. 333. 

-"In the ease of penal statutes and fiscal enact- 
ments a strict construction most favourable to 
the subject ought to be adopted. (Aftrsa and 
Patkar, JJ.), Ratansi Mibji v. Emperor. 

120 I.O. 356=53 Bom. 637= 
31 Bom. L.R. 681=31 Cr. L J. 108= 
1929 Or.O. 41=A.I.R. 1929 Bom. 274. 

Transfer of Property Act, S. 59— Repwfrafion. 
Where the statute requires that a particular 
kind of transfer, as far instance a mortgage, shall 
be affected by a particular kind of instrument, 
such a provision must be enforced with great 
stringency. 40 All. 187, Foil.', 42 Oal. 801, Disf. 
[Dalai and Pullan, JJ,). Madan Mohan PAL v. 
JAI Nanban LONIA. 100 I. 0. 733= 

A.l.R. 1927 All. 411. 

Per Patkar. J.— In the case of penal statutes 

fiscal enaotments strict construction, most favour- 
able to the subject, ought to be adopted. 31 Mad. 408 
and 84 Oal. 257, Ref. [Fawcett and Patkar, JJ,). 
EUPEBOB V. Eadarbhai Usafalla. 

108 1.0. 893=51 Bom. 896=28 Or.L.J. 705= 

8 A.I.Or.R. 346=29 Bom.L.R. 987= 

A.l.R. 1927 Bom. 483. 
- - ' Act should be con^frtMd strictly but benefit of 
doubt should 6a given to subjects. 

The general principle Is to construe an Act 
strictly and where there is any doubt such doubte 
should be given in favour of tbe subject. (Broad- 
way, J.). MiSBi Lal V, Empbbob. 100 1.0. 716= 

8 Lah. 320=28 Cp.L.J. 832=7 A I. Or. R. 872= 
38 F.L.R. 681=A.I.R. 1927 Lah. 338. 

An Aot imposing disabilities should ba 
strictly oonstrusd. [N, R. Chatterjee and Choimer, 
JJ.). PRATAP OHANDBA V. JAQAOIBH OBANDRA. 

82 I.O. 888=40t0.L.iL"33lBA*I«R .' 1828 Cal. 11 ^ 
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INTERPRETITIOH OP STITOTEB — Striot 

CoDstmctioD. 

——Statute imposing restrictions upon the sub* 
ject’s rights should be strictly construed and such ’ 

restrictions should not be extended beyond what 
the words used actually cover. (Ibdul Raoofand 
Moti Sagar, JJ.). THE ZAMINDfiA BANK. SHEB 
PUR KALAN V. SUBA. 71 I C 722= 

^ A. I. S. 1921 Lah. 418. 

— Surplusage. 

A statute ought to be so construed that, if it 
can be prevented, no clause, seotenoe, or word be 
superfluous. [BupchandBiliram, A.J.G.). Vasan- 
BAI t. Radhibai. 108 I.C. 657=22 S.L.R. 441 = 

1. 1.R. 1928 Sind 118. 

The settled canon of construction is that a 

statute ought to be so construed that if it can be 
prevented, no clause, sentence or word shall be 
euperfluouB, void or insignificant. Ditcher v. 
Dennison, 11 Moo. P.C. 324, Appl. {Teh Chand, J ). 
Sekandab Khan n. balandkhan. 

8 Lab. 617 = 29 P.L.R. 81= 
i.I.R. 1927 Lah. 433. 

Need for caution. 

Per Boys, J. — It is a conclusion to be arrived at 
with great cautions in any case that a section in 
an Act is surplusage. It calls for still greater 
caution when the two sections one of which is 
said to be surplusage, are actually contiguous to 
each other in the Act and neither could by any 
possibility have been overlooked when framing the 
other, {kuherji and Boys, JJ.). Chhote Lal 
n. BANSIDHAB. 93 i.O. 998=24 A L.J. 570= 

A.I.R. 1926 All. 653. 
•For nullities for a contract. 

When the Legislature, for reasons best known 
to itself, requires certain formalities to be gone 
through, or certain formalities to be observed, in 
order to make a contract valid, or when it requires 
certain descriptions, or particulars to be given in 
a contract to make it valid the Court caunot con- 
sider any one of the terms or requisites as of no 
importance. {Devadoss and Waller, JJ.). PUB- 
LIC Prosecutor v. ayitha. 98 I. 0. 472= 

49 Had. 426=23 M.L.W. 539=27 Cr. L.J. 1352 = 
A.I.R. 1926 Mad. 670=30 M.L J. 659. 

■ ■—In construing an Act words found there 
should not be regarded as surplusage and full 
effect should be given to them, if a reasonable 
interpretation can be found. (5a»Kierson, C.J., 
Walmsley, Newbould, ^fukerji and Chotzner. JJ.). 

Babada Kanta Ray t>. Shaikh maiguddi. 

82 I.C. 109=32 Cal. 275=28 C.W.H. 1056= 
40 C.L.J. 199=A.I.R. 1929 Cal. 1 (F.B.). 

— MisoellaneouB. 

Contemporaneous interpretation. 

Per Jack, /.—It is well recognized that a contem- 
poraneous interpretation is the best and strongest 
in law, {Rankin. C.J., C. C. Ghose, Suhratoardy, 
Mukherji and Jack, JJ.). PADAM PBASAD v. Em- 
PEBOB. 119 I.C. 193=30 C.L J. 106= 

33C.W.N. 1121 = 30 Cr. L.J 993= 
1929 Cr. C. 228 = A I.R. 1929 Cal. 617 (S B.). 

It is an elementary rule of construction that 

phrases and sentences of a statute should be 
construed according to the rules of grammar. 
{Broadxoay on difference between Zafar Ali and 
Bhide, JJ.). Shiraj v. EmpebOB. 119 I.C. 265 = 
30Cr.L.J. 1019 = 1929 Cr.C. 205=11 Lah. 55= 

A.I.R. 1929 Lab. 641. 

-- ■ " AU necessary incidents or consequences <«• 

eluded. , 

It is a well-acceptod maxim of interpretation 

that an enactment inoludea all the incidents 


IRTBBPRBTATIOH OF STATUTES — Miieel' 
laneoQS. 


or consequences necessarily resulting from it. 
Thus when money payable under a decree is paid 
by a judgment-debtor in accordance with the 
directions of the Court which made the decree, the 
act of payment must involve, to save itself from 
utter futility, the necessary consequence of freedom 
of the judgment-debtor from his liability under the 
decree. (1894) A. C. 243, Ref. {Wasir 3a-^an, Ag, 
C.J., Uisra and Rasa, JJ ). Jai Indab BAHADUR 
Singh v. Bbij ind\r Kuab. i!7 I.C. 748= 
6 0 W N. 334 = A.I.B. 1929 0adh23i (F.B.). 
Powers. 


In regard to acts done in pursuance of sta* 
tntory powers, whatever power is not given 
expressly or by necessary implication must be 
deemed to be prohibited (Das and Allanson, /J.), 
Bandbi Nath v. Naresh Mohon. 119 I.C. 903= 

8 Pat. 86=A.I.B. 1929 Pat. 363. 

Rating Law. 

It is a canon of Bating Law that the prln* 
ciple of valuation of any given hereditament 
is the hypothetical valne of the hereditament as 
it stands to any hypothetical tenant. It is not 
appropriate to take as a guide the actual rents paid 
for other and widely dissimilar bnildings oconpied 
on difierent terms of tenancy. {Pratt, Offg,C.J. 
and Cunliffe, J.), MUNICIPAL CORPORATION, 

Rangoon v. E. E Dawoodjee and Sons. 

112 I.C. 8?9=6 Rang 689=AIR 1929 Rang. 92. 

Per TTafsh. J . — In the interpretation of every 
section of a statute a reasonable construction must 


le given to every word contained therein. (ITdlsH, 
"Andsay and Binerji, JJ.) EMPEROR t>. SHEBA. 
108 I.C. 223 = 50 All. 625=79 Cp L.J. 353= 
9 A.I Cr. R.362=9 L R A. Cr. 51= 
26 A.L.J. 321 = A I.R. 1928 AU. 207 (F.B.) 
—Affirmative Act giving new right does not 
lestroy existing right unless legislature apparently 
ntends that the two rights shoold not co-exist 
ogethet. {Page and ifilUk. JJ.). HABENOBA 

iUMAB R.Ai 0. Secretary of State. 
115 I.C. 85=33C.W.N 385 = 55 Cal. 1355= 

A.I.R. 1928 Cal- 808. 

Construction leading to anomaly should be 


ccepted only if no other construction is possible, 
Vek Chand and Bhide. JJ.). DIAL SiNGH v. GUBD- 

rABA Sbi AK Lal Takht. lio I.C. 164= 

9 Lah. 649=29 P L.R. 733= 
A.I.R. 1928 Lah. 325. 

It is a well-known rule ef construction that 


statute should not be construed so as to impute 
bsurdity to the legislature. {Ramesam ana 
)evadoss. JJ.). SUBBAMANIA AYYAB «. SWAM^ 

ataChettiar. 

28 M.L.W. 883= A.I.R. 1928 Mad. 746. 

if, /ihStirdHV SHOUld 64 


tided. , _ 

Chore islno obligation on a Court of Law so to 
istrne a clause in an enactment as would lean 

a clear absurdity which could not poBsiblybe 
arded as ooutemplated by the legislating 
shority or agency. On the other hand; that oo^ 
notion alone should be adopted which is 
lance with common-sense, which does not ieaa 
absurd results or enormous praotioaldiffiouitiM. 
•nnivasa Avvangar and Ananthakmshna A^ f 
.). MoHlDEEN PICHAI 0. TlNN^ELLY 

, 111 I.C. 229=1928 M.W.H. 442- 

28 M. L. W. 932= A.I.R. ‘ 

-It is a well-established canon of interpreto 


, tli»t any question of oonteit ot repugnM» to 
subieot MU arise only if the same eipiettloB 
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IKTBRPRETATIOH OF STATUTES^HiBcellane- 
oai. 

that is defined ocouce or is repeated in any parti* 
<cular seotion. [Coutts Trotter, C. J ,, Wallace, 
BeaiUy, Jackson and Srinivasa Aiyangar, JJ.). 
•Oou&iB. Incomb-Tax v. ibbahimsa. 

110 I.O. 207=51 Mad. 435= 
1928 M W N. 313=27 M.L.®. 601= 
A.I.B. 1928 Had. 543=34 U L J. 324. (F.B.). 

An unqualified person who does nothing 
more than share the profits arising from trade 
requiting license and carried on by a licensed 
person is not within the mischief of the statute, 
which prohibits such unqualified person from 
•carrying on such trade. 

A partnership of licensees forcarryine on trade 
•requiring license is not illegal though the partner- 
ship is not licensed. Baynard y. Chase, 1 Burr. 2 ; 
11 O.P.LR. 62 and 17 6. C. 193, Foil; A. I. R. 
1925 Sind 55, DisL {Aston, A.J.O.). HASSANAND 
JBTHANAND 0. BASSANNAL. 108 I.O. 724 = 

^^ 23 S.L.^ 389 = i.l.R. 1928 Sind 146. 
Per Mirea, J. — The Legislature is presumed 
■not to enact anything contrary to international 
law or the common Uwof the realm, {ifarten, C.J., 
Fawcett, Kemp, Mirza, Blackwell, Patkar and 
■Taleyarkhan, JJ.). Halimbhai v. Fbamraz. 

104 1.0. 8=51 Bora. 916=29 Bom.L R 498= 
^ A.I.R 1927 Bom. 278 (F. B.). 

For one statute to cancel another, they must 
destructive. The questiou is whether 
the legislature can be said not to have intended 
the two rights to exist together. {Jackson, J.). 

Public Prosecutor v. RANaANAYAKoLu. 

101 I.O. 667=25 M L.W. 768=28 Or. L.J. 491 = 
38 M.L.T. 373=8 A.I. Or. R. 140=50 Mad. 84S= 

^ , . A.I.R. 1927 Mad. 802=52 M.L.J. 653. 
^ Each Act must be odd struod with reference 
to Its own provisions. IN. R. Chatterjea and 
■Chotener, JJ,), PaoTAP OHANDRA v. JAGADISH 

Chandra. 82 1.c. 886=40 O.L.J. 331= 

, , A.I R. 1925 Oal. 116. 

, The safest course is to hold fast to the exact 
language in its ordinary interpretation. {Walsh, 
A.J.C. and Sulatman, J.). MbhilAL v. Ramji 

80 I.C. 939=22 A.L.J. 864= 
8 L.R.A. ClY. 720=47 All. 13= 

TUT. . , A. I. R. 1924 All. 792. 

■ — iaanaatofy prov%$%on. 

The test to find out whether the violation of 

« mandatory provision negatives a transaction or 

prodding is the relation which the provision has 

to the general object Intended to be secured by the 

^ ifoo&sr/ee, JJ.). HIBADIL 

^ Emperor. 83 I.C. 903=52 Cal. 189= 

28 C.W.R. 968=26 Or. L.J. 201 = 41 O.L.J. 224= 

TT- ■ 1 . . . . , . A.I.R. 1924 Cal. 889. 

T o/prov»s,on3 of the Slatute-^Irregu- 
■lanty — NulUty — Distinctive test. 

When the provisions of a statute have been con- 
travened, if a question arises as to how fat the pro* 
goings are afieoted by suoh contravention the 
matter must be determined with regard to the 

particular provision 

t A®® line 

^n he drawn between a nullity and an irregularity. 

But an irregularity is a deviation from a rule of 

^w whloh does not take away the foundation or 

Authonty for the ptooeedlog or apply to its whole 

^eratiott, whereas a nullity is a prooeeding that is 

foundation foe it ot is so essen- 
wwly defeotive as to be of no avail or efieot what- 

validated 

.l^e test is to see whether the party oan waive the 


IRISH FREE STATE (AGRBEMBHT) ACT (1932) 
— Constpuotlon of articles of treaty. 

objection ; if he- can waive it, it amounts to an 
irregularity ; if he cannot, it is a nullity. 9 Dow. 
26, Ref . {Afookerjee and Chotzner, JJ.). BAJl^ 
KANTA Gho9e V. Sheikh Rahman Gazi. 

82 I.C. 507=37 C L.J. 447 = 27 C.W R. 769= 

A.I.R. 1924 Cal. 408. 
Extension of Act to a District means extension 
of substantial portion. 

What is meant by the extension of an Act to a 
district is, the extension of a substantial portion 
of the Act and not merely that extension of a parti- 
cular section or one or more sections. 44 Bom. 217, 
Foil. {Raymond, A.J.C.). Firm of AyabaU 
Tolabam V. Firm of hitram bodbaj. 

66 I.O. 682= 16 S.L.R. 76=A.I.B. 1921 Sind 82. 

INTERROGATORIES. 

See C. P. CODE, 0. 4. 

INTOXICATION. 

See PENAL Code. 

IRELAND. GOVERNMENT OF. ACT (1920). 

—Suit in respect of allowances. 

•Constitution of Irish Free State. Art. 78. 

The appellaots, who were formerly established 
civil servants in the employment of the Grown in 
Southern Ireland, were, by the several instruments 
whioh effected or followed upon the establishment 
of the Irish Free State transferred to the service of 
the State. After retirement they being dissatisfied 
with the retiring allowances granted to them by 
the blinister of Finance brought au action in the 
High Court against the Attorney-Geuerai of the 
Irish Free State, claiming a series of declarations 
as to the allowances to which they were entitled. 
It was argued on behalf of the respondent that tha 
appellants had only a right to put forward theic 
olaim to the Minister of Finaooa and to reoeiva 
suoh compensation as he might award to them, 
Held, that the constitution of the Committee set 
up by the Minister of Finance is an Advisory 
Committee only with no statutory powers and 
therefore its conclusions have no binding eSeot 
and that the appellants have a legal right wbioh 
may be asserted in the Courts of the Irish Free 
State and there was no objection to the form of the 
action which was brought against the Attorney- 
General fora declaration of rights and was in ao- 
cordanoe with the woll-known decisions in Dyson 
V. Atlorney'Qeneral, (1911) 1 K. B. 410 ; (1912) 1 Oh. 
158 and other cases. {Lord Chancellor.) JOHN 
Howard Wigq v. j^TTOBNBY-GaNaRAL. Irish 
Free State. 115 1 . 0 . 744 = 

A.I.R. 1928 P.C. 239 (P.O.). 
(IRISH) ARTICLES OF TREATY. 

— Art. 10— Overriding Maximum. 

■ 'The annual allowance or pension payable to 
transferred olvil servants are governed by .\rt, 10 
and are not limited by the Superannation Aote. 
The condition of the overriding maximum and the 
limitation of 75 per cent., of the bonus in lump sum 
cannot be maintained. (Marquess of Beading.) 

Compensation to Civil Servants, In re. 

114 I. 0. 25=1929 A.L.J. 129=29 H.L.W. 612= 
A. I. R. 1929 P.O. 84 = 56 M.L.J. 363 (F.a). 

IRISH FREE STATE (AGREEMENT) kQT 

(1922). 

*-OonstniQtion of arllolei of treaty. 

— - — Arfeioles of treaty should be oonstrued like 
a statute-Oompensation to be - ewarded to trana^ 
^rred officers is not to be less than that uodex 

of Ireland Act ot 1920 though more dan. 
be awarded. (JfarqwM of Beadii^,) aIoMFENSA* 
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IRRIGATIOV CESS ACT (18a5)-AppIicabil!ty. 

fflON TO Civil Sebvakts, In re. 114 I C. 25= 
, 1929 A. L. J. 129=29 M. L. W. 512= 

A. I. R. 1929 P. C. 84=58 M. L. J. 363 (P.C.). 
IRREGULARITY. 

See (1) 0. P. Code, Ss. 99—115. 

(2) Or. p. Code, Ss. 529—538. 

IRRIGATION CESS ACT (YII of 1869)-Applioabi- 
Ilty. 

— — ^In deciding the case between the zamindars 
and inamdars, the Court has nothing to do with 
the Act or analogies drawn from it. (Rawsam, J.). 
PiTCHlAH V. SHBEE GOVIND KBISHNA. 

A.I.R. 1930 Had. 942 

ISLANDS. 

See Obown. 

ISSUE. 

See O.P. Code, 0. 14. 

ISTIMRARI MOKARRARI. 

See{i) LANDTENOBE. 

(2) Words. 

JAGIR. 

See Grant. 

JAIL APPEAL. 

See (1) cr. p. Code. 

(2) LIM. ACT, 1908, S. 5. 

JAINS. 

See Hindu Law— 

(1) Adoption. 

(2) Applicability. 

(8) SUCCESSION, ETC., ETC. 

JALKAR. 

See Fishery. 

JAMA6ANDI. 

See Record op Rights. 

JATS. 

See CUSTOM (PUNJAB). 

JEWISH LAW. 

— Uarriage. 

■ ■ Dissolution. 

A ritual “get” or “bill of divorcement” 
executed by the husband is not necessary. A 
Jewish marriage can be dissolved by the Courts of 
the State. (Crump, J.), R. Benjamin v. Benja- 
min. 94 I.C. 59=50 Bom. 869 = 

28 Bom. L.R. 328=A. I. R. 1926 Bom. 169. 

Jews of Bombay are monogamous — Second 

vuirriage is not valid — Divorce on the ground of adul- 
tery or cruelty is allowed. 

The Jews in Bombay are, generally speaking, 
monogamous and cannot, except in certain cases, 
lawfully contract a second marriage. A divorce is 
allowed on the grounds of adultery or cruelty 
inter alia amonget them. (Crump, J .). R. BENJA- 
MIN V. Benjamin. 94 I.C. 59=50 Bom. 369= 
28 Bom. L.R. 328= A.I.R. 1926 Bom. 169. 

JIVAI. 

See Grant. 

JODI. 

See Mad. EST. lands act, 8. 3. 

JOINDER. 

Of Caases of Action. 

See O.P. CODE, 8. 99, 0. 1 AND 0. 2, R. 3. 

Of Charges. ^ 

See Cr P, Code, Ss. 238—240, 439 AND 467. 

• Of Parties. 

SeeC. P. CODE, 0. 1, RR. 1. 2 AND 8. 

JOINT CONTRACT. 

See Contract act. Ss. 43 and 45. 

JOINT DEGREE-HOLDERS. 

See O.P. CODE, 0. 21, R. 16. 


JUDICIAL OOHHITTEE ACT— (1814), 7 A SYIot,. 
Ch. 69 — Criminal case. 

See Hindu Law. 

(1) alienation. 

(2) Joint Family. 

JOINT LIABILITY. 


See Tort. 

JOINT MORTGAGORS. 

See (1) Contract act, Ss. 38 and 45. 

(21 T P. ACT. Ss. 60 AND 91. 

JOINT OWNERSHIP. 

See Co SHARERS. 

JOINT POWRR 

See Hindu Law— adoption— Powers^ 

JOINT PROMISORS 

See Contract act, S. 43. 

JOINT TENANTS. 

See Co-sharers. 

JOINT TORT. 

See Tort. 

JOINT TORT-FEASORS. 

See (1) Contribution. 

(2) tort. 

JOINT TRIAL. 

See Cr. P.C.. S. 239. 

JOINT TRUSTEE. 

5«e(i) Hindu LAW— Rel. endowment; 
(2) Trust act. Ss. 31 and 45. 
JOURNALIST. PRITILEGS OP. 

See Penal Code, S. 490, Exoep. (9). 
JUDGE. 

See (1) Judicial Officer. 

(2) Penal Code, s. 19. 

(3) Practice. 


JUDGMENT. 

See (1) O.P. Code, 0. 20 and 0. 41, R. 31. 

(2) Cr. P. code, S. 263 AND SS. 36T 
TO 370. 

(3) Evidence act. 

(4) Govt, of India act, 8. 107. 

(5) Practice. 

Amendment of. 

See Civil P.C.. 0 20, R. 3. 
JUDGMENT-DEBTOR. 

See 0. P. Code Ss. 2, 47 and 0. 21. 
JUDGMENT-IN-REM 

See evidence Act, S. 44. 

JUDICIAL ACTS. 

See Evidence, act, s. 114. 

JUDICIAL COMMITTEE. 

See (1) APPEAL. 

(?) C. P. Code, Ss. 109, 110. 

(3) Privy Council. 

JUDICIAL COMMITTEE ACT (1833, 3 & 4, Will, ir 
Ch. 41) 

—8. 23— Death of party. 

^ — Order in appeal is fully valid. 

Even though a party before the Privy Council 
might have died pending the appeal, the order 
made by the Privy Council in the case nevertheleas- 
hae foil force and effect and is to be carried out by 
the Courts in India. A. I. R. 1924 Mad. 695. Foil. 
(Krishnan and Odgers, JJ.). A. QOPALAKRISH- 
NAYYA V. K. VENKATABATNAM. 103 I. C. 618 = 

39 M.L T. 29=26 M.L W. 72= 
1927 M.W.N. 426«A.!.R. 1927 Had. 1088= 

53 H.L.J. 226.- 

—(1814), 7 & 8 Yiot., Ch. 69 — Criminal case. 

Special leave for appeal oannot be granted 

under Judicial Committee Act (1844) in * 

case. Nadan v. The King, (1926) A. • 

(Lords Chancellor, Merrivale, Atktn, ThanheHon 

and Bussell of KHlowen.) CHUNG 0*^31 
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JUDICIAL OOHUITTEE RULES. 1925, Rr. iS (b), 
52 and 83— Rnmeroas respondents. 

JUDICIAL GOUHITTEE RULES, 1925. 


— Rr. 43 (b), 62 and 83— Nnmerons respondents. 

Deaths— Belay at each stage— Order setting 
down the appeal for hearing against those on record. 

Where in an appeal to the Privy Conncil to 
^hich there were 185 respondents, all belonging 
to the same village, represented by same ooun* 
sels and solicitors, and where all of them with 
subsequently substituted legal representatives in 
the case of deceased respondents had identical 
interests, and where considerable delay in hearing 
was caused at each stage after the special leave to 
appeal owing to substitution and revivor proceed- 
ings in compliance with Rr. 43 (b), 52 and 83 of 
the Judicial Committee Rules of 1925, caused by 
the deaths at intervals of one or more of the 
respondents, and where further delay in bearing 
the appeal was apprehended on the same account, 
on an application b; the appellants praying for 
setting down the appeal for hearing against thesur- 
viving respondents with liberty to proceed against 
the other respondents or their representatives or 
such order as should seem just, the Judicial Com* 
mittee directed and ordered setting down of the 
appeal for hearing against sooh of the respondents 
as had appeared or had been served with notice of 
any order in council bringing them upon record 
and setting for determination if necessary at the 
hearing of the appeal all questions as to how any 
other respondents were to be proceeded against. 
(Lords MerrivaU, Sanworth and Russell of Killo' 

wen.) (Shah) Zahid Husain v. Mohammad 
Ismail. Aj.r. 1930 p.c. 264 (P.C.). 

JUDICIAL DISCRETION. 

See (1) DIBOBETION. 

(2 ) Practice. 

JUDICIAL NOTICE. 

See Evidence act, S. 56. 


JUDICIAL OFFICER. 

— Acquiescence of parties. 

•-—-—Judge deviating from ordinary procedure 
Findings of facts hmdxng. 

Where, with the acquiescence of both parties, 
Judge departs from the ordinary oourse of proo 
aufe and decides upon a question of faot, it is i 

parties afterwards to assun 
that they have then an alternative mode of proceo' 
Jng and to treat the matter as if it had been heai 
in due course. Burgess v. Morton, (1896) A. 0. 18 

(1847) 1 H. L. (Scotol 
^I.R. 1926 All. 668, Ref on. {Weir and Sen, J, 

® Mohan Garq 

V. MDNNA Lal. liB i.c. 644-26 A.L.J. 804: 

„ , A.I.R. 1928 All. 49 

— Oonsnltations with other officers. 

Impropriety of. 

It is one of the elementary principles of a( 
ministration of justice that a judicial officer ‘wh 
is oallod upon to decide a matter in oontrovew’ 
must ezeroise his own independent judgment afti 
hearing the parties oonoerned. It is the pilvil^ 

presiding offi^oer of 
I to form his own opinion on « 
^ Accordingly. He ongl 

^ his' mind toanotS 

'““truotlons from the' latte 
whhhysghe'U palled upon tb decide a difficult < 
tmortant -matter. A Magistrate who doss gi 

ahdioates his proper funotions and disolotbs' 


JUDICIAL OFFICER — iBierventloB by super 
rlors. 


lamentable lack of sense of reBponslbility. 

Chand.) Chiranji LAl v. CROWN. 

Ill I.O. 819=a9 Lab. 337=29 Cr. L.J. 818= 

A.I.R. 1928 Lab. 1. 

— Contempt. 

Need for special protection. 

A Judge by reason of his office is preoluded fron^. 
entering into controversy in the columns of' 
the public press. Whether the oomments be of a- 
permissible or of an improper obaraoter, he oannot - 
enter the arena and do battle with his adversary 
upon equal terms. The Judge of a superior Court - 
is moreover precluded by considerations of decency 
from having recourse to the remedy available to- 
any other oitizen, of whom defamatory words are 
spoken or written, of taking proceedings for libel or - 
slander before the ordinary tribunals which are 
subject to his own jurisdiotion and he requires 
therefore in the esercise of bis office a special pro- 
tection in order that his authority and dignity 
maybe maintained. {Couriney-Terrell, C,J. anof 
Adami, Ross, Eultoant Sahay and Fazl .Ali, JJ.). 
Emperor 0 . Mubli Manohab. 117 I.C. 180= 

9 P.L.T. 837=8 Pat 323= 30 Cr. L.J. 741 = 

A.I.R. 1929 Pat. 73(F.B.). 

— Dniy of Haglstrate. 

Mag^irate should not allow his executive seal-' 

to outrun Judicial discretion. 

It is one of the most important duties of a Court 
of law to oraate and maintain confidence in the- 
administration of justice and to conduct itself in^ 
such a manner as to produce in the minds of the 
parties an impression that nothing but absolute 
justice would be done to them. 

Where a Magistrate declined to summon all the 
witnesses cited on behalf of the accused and took 
upon himself the duty of arbitrarily selecting only 
a few witnesses who were to be summoned to give 
evidence for the defence, adjourned the case for 
hearing ait an out of the way place and continued 
the bearing in spite of High Court’s order direct- 
ing the Magistrate to give every reasonable facility 
to the Bootieed to produce his defence evidenoa, and 
to hold the trial of the case either at the head- 
quarters of the district or at a plaoe which is either' 
a railway station or easily accessible from a rail- 
way station and on olosure of the case, called the 
accused and hie counsel in the middle of the night 
and pronounced judgment at 1 A.M. inflicting upon 
the oonviot the maximum term of imprisonment- 
permissible. 

Held, that the proceedings taken by the MagU' 
trate show that he did not hear the case with that • 
judicial detachment which should ohaxaoteriie the 
trial of a criminal case, and that he allowed his 
executive zeal to outrun his judicial discretion. 

{ShadiDal,o.j.), Taj Mohammad v. Empbbor. 

107 I.O. 100=29 P. L. R. 14= 
29 Cp L.J. 212=9 A.LCp.R. 805= 

,, , A.I.R. 1928 Lah. 125. 

—Intervention by inpeplore, 

Invocation of, not allotoed. 


The elementary principle of justice is that a per- 
son oannot simultaneously perform the functions of 
a prosecutor and those of a Judge in a criminal 
case. A Magistrate ceases to be an executive officer^ 

when he is sitting in Court to try a criminal case 

and thus ho oannot be allowed to invoke the Inter^ 
vention of his superior executive o^ert iaamattei- 

oonoerning the disohkrge of his judicial duties loJ- 

whioh be owes responsibility only to* tho' Hloh, 
Court. (Sftodt Lai, O.J.). Ta J ^ MO'ttAaftrAD 
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'JUDICIAL OFFICER — Intervention by snpe- 
riors. 

Emperor. 107 I. C. 100=29 P. L. R. 14= 

29 Cr. L. J. 212 = 9 A. I. Cr. R. 503= 

A I.R. 1928 L&h. 129. 

A superior Court is entitled to give general 

•directions to a lower Court, but it is not proper for 
it to pass any proceedings with reference to pend- 
ing matters which might fetter its discretion. 

(Devadoss, J.). Secy, op State v . Muthu ala- 
GAPPA. 113 I.C. 872= A.I.R. 1928 Mad. 1093. 
— OfBcial correspondence. 

The Collector, when party to a suit pending 

in a lower Court, should not conduct correspon- 
dence in his official capacity with the superior Court 
with reference to evidence in the suit. [Devctdoss, 

J.). Sect. OP State u. muthu alagappa. 

113 I.C. 872= A.I.R. 1928 Mad. 1093. 
— Pplvate inquiries. 

The practice of holding private consultations 

by Magistrate with the prosecuting agency before 
commencing the hearing of the case is highly 
improper. {Shadi Lai, C.J.). TAJ MOHAMMAD v. 
Emperor. 107 I.C. 109=29 P.L.R. 14= 

29 Cr. L.j. 212=9 A.I. Cr. R. 503 = 

A.I.R. 1928 Lah. 129. 

JUDICIAL OFFICERS PROTECTION ACT (XYIII 
of 1890). 

— S. 1 — Strictures in order against pleader. 

Eemedy of aggrieved party. 

A notice and an order containing libel were 
written by the defendant, a judicial officer, and 
served on the plaintiff, a pleader owing to a differ- 
ence of opinion which had arisen between the 
•plaintiff and the defendant in the course of a suit 
in which the plaintiff was acting as a pleader in a 
suit. The defendant objected to the conduct of 
the plaintiff acting as such pleader and called upon 
him to apologise. The plaintiff did not apologise, 
and in consequence of his refusal the defendant 
addressed a further oommunioation to the District 
Judge. 

Beld, that the Judge in dealing with the con- 
duct of the pleader was certainly acting in dis- 
■charge of his judicial duty, and he was ^ therefore 
protected from any liability to be sued in a Civil 

Court, , , , , 

Even if it were assumed that he had exceeded 
the limits of propriety to gratify his own spite, he 
was protected by the Act, and the remedy for the 
■complainant would bo to report the matter to a 
higher authority. [Macleod, G.J. and Shah, J.). 

VlTHUL RAMCHANDRA V. RAGHAVENDR.A RAM- 
RAO 62 I.C. 93 = 43 Bom. 1089 = 

23 Bora. L.R. 447=A.I.R. 1921 Bom. 198. 
JUDICIAL SEPARATION. 

See (1) Divorce. 

(2) devorceAot. 

JURISDICTION. 

See also OlViD P. C., 8. 9. 

Absence of. 

Admiralty. 

Appellate Court. 

Bar to. 

British Indian Court. 

Burden of proof. 

See Evidence act, 8. loi. 

Civil Court. 

Civil and Revenue Court. 

Civil and Crlmiuel Court. 

Conflict of. 

See Civil P. C,, 8. 10. 

Consent. 

Co-ordinate. 


JURISDICTION— Absence of. 

Decision as to. 

Excess of. 

Exeroise of. 

High Court. 

Insolvency Court. 

Investment of. 

Irregularity. 

Matrimonial. 

Meaning of. 

Objection to. 

Ouster. 

Pecuniary. 

Personal. 

Practice. 

Presumption. 

Procedure. 

Rent Court. 

Revenue Court. 

Small Cause. 

Special. 

Suspension of. 

Yenoe. 

Waiver. 

What determines. 

Miscellaneons. 

— Absence of. 

Claim as correctly valued not appealable^- 

Pictitious value put aad appeal made — Decree in 
appeal is without juriadiotion. {Bears. C. J. and 
Lindsay, J.). BANKET LAL v. PURE LAL. 

99 I.C. 411=A.I.R. 1926 All. 587. 

'Olaim for fare and excess fare by railway-- 
Civil Courts, no jurisdiction. 

Where a general obligation is created by statute 
and a specific statutory remedy is provided, that 
statutory rem^edy is the only remedy. 

The olaim in respect of fare and excess charges 
due and payable by a passenger according to law, 
he having travelled without having with him a 
proper pass or ticket, can only be entertained by a 
Magistrate under S. 118 and a suit to enforce such 
a claim is not one for debts or damages and a 
Court has no jurisdiction, {Bacleod. C.J. and 
Coyajee, J ). Bhimiji v. B., B. AND C. I. RT. 

94 I.C. 742 = 90 Bom. 219=28 Bom. L. R. 443- 

A.l.R. 1926 Bom. 286. 


•Effect. 


It ia an elemeatary prinoipl© of law that u % 
Court has no jutisdiotioa over the subject-matter 
its judgments and orders are mere nullities and 
might not only be set aside at any time by the 
Court in which they are rendered, but be declared 
void in every Court in which they are presented. 
But this principle is not applicable to Courts or 
superior jurisdiction as it is too wide. Theif 
orders and judgments can only be challenged m 
the ways provided by law. {BacUod, Crump 
and Cayajee, JJ.). INDIA SPJNNINQ AND WEAV- 
ingCo., Ltd. V. climax industrial Stndi 
CATE 847=50 Bom. 1 = 

27 Bom. L.R. 1281= A.I.R. 1926 Bom. 1 (F.B.). 

offence under S. US, I. P. C., being tria- 
ble by a Magistrate with first class power, a trial 
by a Magistrate with second class ^wer is 
and without jurisdiction. The District Magis- 
trate cannot give jurisdiction by 
Magistrate to act for administrative 

{C.%. Ohose and Duval, ^ j 2i4= 

T?\rPirRoa 93 I.C. 1041=43 0. L. J. 21*- 

EMPEEOB. ^ ^ M3=i.I.R 1926 OAl. 6M. 

Sale of property of persons not parties to su*6 

is nullity. 
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JURISDICTION— Absence of. 


A Court has no jurisdiction to sell the property 
of persons \fho are not parties to the proceedings 
or properly represented on the record. As against 
such persons decrees and sales would ha a nullity 
and might be disregarded without any proceedings 
being taken to set them aside. 32 Cal. 296 (P.C.) 
and 7 O.L.J. 862. Foil. {Raza, J,). LACHMl Narain 
V. MT. NAZBEB PaTIMA. 94 I. C. 927= 

A.I.R.1926 Oudh 301. 

••••Act of State^Court cannot question. 

No Municipal Court has any jurisdiction to 
question, control or interfere with the apptopria* 
tion of the revenue of India by the Local Govern- 
ment provided it is for the purpose of the Govern- 
ment of India. The appropriation will be an act 
of State which essentially concerns the exercise of 
Sovereign power. Salaman t. The Secretary of State 
for India, (1906) 1 K. B. 618, Ref. (Dawson Miller, 
C.J., Jwala Prasad and Bucknill, JJ.). KRISHNA 
TaiiLabh Sahat V. Governor of Bihar 
AND Orissa. 96 I.C. 791= 5 Pat. 895= 

7 P.L.T. 6gS=A.I.R. 1926 Pat. 305 (F.B.). 


Nullifies acts— Consent cannot give. 

It a Court has no jurlsdiotion over the subject- 
matter its judgments and orders are mere nnllities 
and may be declared void by every Court in which 
they are presented. Its judgment is not mere 
voidable but void and it is wholly unimportant 
how precisely correct its proceedings and decision 
may have been. If it has no power to determine 
the cause its authority is wholly usurped and its 
judgment and orders are the exercise of arbitrary 
power under the forms but without the sanction of 
the law. Jurisdiction oaunot be conferred upon 
it by the consent of parties and any waiver oo 
their part cannot make up for the lack or defect of 
jnzisdiotion. {Mookerjee and Choimer, JJ.), 

KDNJA Mohan Cbakbavartt i>. Monindba 

OBANDBA BOT CHAUDHUBT. 77 I.C. 253= 

27 O.W.R. 542=A.I.R. 1923 Cal. 619. 

If a proceeding is instituted In a Court 

which has not got jurisdiction to entertain it the 

transfer of such proceeding to a Court which has 

jurisdiction will not cure the defect. {Lentaigne 

and Carr, JJ.), JDPITBB GENERAL IN8UBANCB 

COMPANY, LTD.o. ABDUL AZIZ. 76 I.C. 479= 

1 Rang. 226=A.1.R. 1923 Rang. 185. 

——Want of, ehould be taken cognizance of at 

whatever stage it may be brought to notice of 

Court. {Broim, J,0.). Maung Po SAUNG v. MA 

Mun. 68 I.C. 69=4 O.B.R. 75= 

, ,, A.I.R. 1921 U.B. 19. 

— Admiralty, 

' ■ Upon appeal in Admiralty Courts governed 
by the praotlce in the High Court in England, facts 
are not fouod by the assessors but by the Court 
itself and the function of the assessi.'zs as experts 
is advisory only. •^Nautilus" (1927) A.O. 146, Bef. 
[Lord Merrivale.) “SINGLETON ABBEY” v, 
“ Sara 108 I. C. 727= 

30 Bom. L.R. 833=29 P.L.R. 439= 
^ , A.I.R. 1928 P.C. 122 (P.C ). 

— ; — Bombay Sigh Court Admiralty Rules— No 
v>r%t of summons necessary. 

The Bombay High Court, in its admiralty juris- 
diction is not bound by the provisions of the 
0. P . Code hut are governed by its own 
Admiralty Rules in accordance with the old 
Admiralty Procedure which it inherited under 
the old ohaztexB. 

Under the said Rules it is not essential to issue 
oi ^BQBUDons in dddition to isBulBg waimit 
Not that a writ can never he issued in an 


JURISDICTION— Bap to. 


Admiralty suit, but it is unnecessary if a warrant is- 
issued. {Marten, J,). PBBBMAN v. S.S. OALANDAB- 
Capt. Yanorsky. 76 I.C. 433=- 

24 Bom. L.R. 1167== A.I.R. 1923 Bom. 81 
—Appellate Court. 

Jurisdiction for purposes of appeal followB- 

the jurisdictional value of the suit. {Addison, J.), 
ZuMAN Singh v. buja. lOO I.C. 92= 

A I.R. 1927 Lah. 187. 
When the Subordinate Court passes an im- 
proper order and the matter is taken up on appeaL 
to a Court which is empowered to heat appeals 
from the orders of such Subordinate Court tha 
Appellate Court has jurisdiction to set mattera- 
right. {Devadoss, J ). Yibaju ti. BANGABAJU. 

91 I.C. 519=A.I.R. 1926 Had. 631. 
Proper a^^ellate value — Soto determined. 

The value of a suit remains unchaoged in alh 
states of the Its and determines the forum of appeal. 
Por the purpose of determioing the proper appel- 
late Court in a civil suit, what is to he looked at.- 
ie the value of the original suit, that is to say^ 
‘the amount or value of the subject matter 
of the suit’ and that such ‘amount or value of the. 
subject-matter of the suit’ must be taken to be the 
value assigned by the plaiutiS in his plaint and 
not the value as fouod by the Court, unless it 
appears that, either purposely or through gross 
negligeuoe, the true value of the suit has been al- 
together misrepresented in the plaint. 13 All. 820 ; 
16 All. 286 ; 9 N.L.R. 112 and 6 N L.R. 164, Foil, 
{Findlay, O.J.C. and Wodegaonhar, A.J.C,), 
CEUNNl LAL V. KISHANDAS BAMDAS. 

89 I.C. 407 = A I.R. 1926 Nag. 71.. 

Decree for pre-emption on payment of prioa 

plus compensation — Appellate forum must be- 
determined only on the basis of the prioe made 
payable. 38 P. L. R. 1902, Foil. ; 19 P. R. I908r 
19 P, R. 1901 (F. B.), Bist, (De Rossi^oi' 
and Sartison, JJ.). Chibagh Din v. Sebaj Din. 

68 I.O. 890=3 Lah. 386=5 L.L.J. 137= 

A.I.R. 1923 Lah. 107^ 

—Bar to. 

Want of leave. 

Failure to obtain leave in a suit where leave 
is neoeesary under the Letters Patent goes to the- 
root of the jurisdiotion and the want of jurisdio- 
tion in the Court to entertain the suit oaunot be 
overcome or waived by the consent or submission of 
the parties. 13 Bom.L.R. 191; 11 Mad. 26 ; 16 Bom 
98; 34 Oal. 619; 85 Cal. 61; 11 O.W.N. 668; A.I.r! 
1921 Bom. 267; Qreen v RutJurforth, 1 Ves. J, 462* 
Queen v. Justices of Essex, 1 Q. B. 38. Rel. on * 
85 Oal. 894 and 44 Oal. 10, .Eapl. {Page, J.)* 
Provas Chandra t>, ashdtosh Mdkharji. 

122 I.C. 197=86 Cal. 979= 
A.I.R. 1930 Gal. 288 

Act of a Municipal Board— CivU Courts^ 

Interference. 


it a 


munioipai Board assumes a power or 
authority which the law has not given, or aots 
Illegally under cover of and in excess of its statu- 
tory powers its action can be challenged in a civil 
Court but if it confines itself within its statutory 
powers such exercise of the powers cannot be quea- 
tloued m a civil suit. 4 Myl, Or, 249; 2 A.L.J%22. 

^ (S«», /.). ata Kabim V. Munioipai. 

Board, Fatbhpur. q. 

X> • SX ^ « A. I. R. 1929 AIL 786. 

judicata— -Parfy can waive. 

The bar of res judicata is one which doaa 

afleot the jurUdiotion of the Court M la a plet 

in bar, vhloh a party is at liberty to waW^ 
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JURISDICTION— Bar to. 

iSuhrawardy and Oarlick, JJ,). EAJANI KUM&b 
U rTRA V. AjilADDIN BHUITA. 114 I.C. 129 = 

48 C Ii.J. 377 = A.I.R. 1929 Cal. 183. 

The Court caonot entertain an appeal which 

is barred by an express provision of the law. The 
parties cannot by their condaot give the Court a 
jurisdiotion whioh it does not possess. {Cuming 
and Mukerji, JJ.). UPENDBA NANDAN u BANA* 
MALI CHAEAN. 109 1,0. 277=47 O.L.J 595 = 

A.I.R. 1926 Cal. 709. 

Civil P. C., S. 9~Burden of proof. 

It is for the party who seeks to oust the juris* 
•diction of the ordinary Civil Courts to establish 
his contention. (Shadi Lai, C.J., Fforde and Tek 
^Chand, JJ.). ALi Mahammad v. Hakim. 

108 I.C. 748=29 P.L.R. 396=9 Lah. 504= 

A.I.R. 1928 Lah. 121 (F.B.). 

Party submitting to jurisdiction of revenue 

' Court should not be allowed to sue in civil Court 
after failure in revenue Court. {Das and Allanson, 
JJ,). RAJ Keshwab Sinqh V. Shyam Bikari 
Singh. 103 I. C. 313 = 8 P.L.T. 477 = 

A.I.R. 1927 Pat. 286. 

— BrltUh Indian Goart. 

Where the contract for transport of goods was 

entered into in Cochin but its performance was to 
take place in British Indian territory, 

Beld, that a suit relating to the contract can be 
filed in a British Indian Court. {Bamesam, J.). 

Maduba Co., Ltd. v. P. C. Xavibb. 

1930 M.W.N. 816. 

— CIyII Coart— Contribation. 

When a person A has no interest in the land 

• except as tenant, and he joins another parson B 
in the tenancy, who agrees to pay rent, a suit by 
A against B for recovery of rent is a suit between 
two partners for a contribution and is cognizable 
'by a civil Court. {Walsh and Dalai, JJ.). JIATA 
QHULAM Singh v. Chhatab Singh. 

93 I.C. 1000=24 A.L.J. 585 = 
A. I. R. 1926 All. 422. 

—Civil Court— Ejectment. 

Where a tenant claims adverse possession. 

I he can be ejected as a trespasser through the Civil 
Court. {Dalai, A.J.C.). NagESHAB SINGH v. 
BALDEO Singh. 87 I.C. 183= 12 OX.J. 160- 

2 O.W.N. 148 = 28 0. C. 323 = 
A.I.R. 1925 Oadh 442. 

— Civil Court-Finality of decision. ^ 

^Whera» in a mortgage suit the defenaant 

• raised a plea that the Court had no jurisdiotion, 
but did not bring to the notice of the Comt S. 8 
of Bengal Regulation III of 1872 which also bar- 
red the jurisdiction of the Court, and the question 

was decided against the defendant. 

Beld that the Court had jurisdiction to 
decide whether it has jurisdiction to entertain the 
suit and that its decision on the point is final and 

ooDoluaiv. in all oollatoral 

JJ) DWARKA Prasad V. Jai B.arham. 
Adam%, JJ.). j p 686=A.I.R. 1922 Pat. 322. 

nivil Court — Fraud. , , 

Whore fraud or collusion is alleged and one 

person has derived benedt and another has lost 

by such fraud or collusion, “■? Kh 

civil Court certainly arises 

TAB AHMAD P. LAOHMAN PBA^SAD^ 1^29 lil 8«. 

Decision of Revenue Court obtaii^d bvf r^ 

Suit in Civil Court for ^laratxon thattt does not 

affect plaintiff's rights will lie. -of the 

A civil Court has no jurisdiction to as’de the 
proceedings in a Revenue Court, but it has juris 
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JURISDICTION— Civil Court— Interfereuea by. 

diction to declare that the conduct of the parties 
to the suit in obtaining orders in their favour, has 
been, in fact, fraudulent and that the plaintifi's 
I interest, if any, in the property la suit is not 
afiected by any decision so fraudulently obtained. 
No possible ground can bo imagined either in law 
or equity or common sense for the oonolusioa that, 
if a person has really been deceived, he cannot sue 
in a Civil Court to establish the facts in his own 
favour and to obtain a declaration of the assertion 
of his true rights to which be has succeeded or 
which he has inherited. {Walsh and Rgves, JJ.). 
Jammd V. Mahadeo Prasad. 66 1 0.599= 

A I.R. 1922 All. 294. 

—Civil Court— Interference by. 

Panchayat election. 

A suit to obtain a declaration that the election 
of the members of the Panohayat Court is void, 
cannot be entertained by a civil Court, nor can it 
issue an injunction restraining the members from 
entering upon their duties as panchayatdars. 
{Devadoss and Waller, JJ.). VenkataSIVA Rao v. 
RamAKRISHNAYYA. 92 I.C. 790=50 Mad. 91= 

23M.L.W 103=1925 M.W.N. 874= 
A.I.R. 1926 Mad. 246=50 H L.J. 14f 

Special tribunal acting in good faith — Civil 

Court cannot interfere. 

8o long as the special tribunals, like Mnnioipal 
Boards, aot in good faith and fairly, listen to both 
sides, there is no civil cause of action against their 
deoisioDS. 

Where the petitioner's name was not entered in 
the electoral roll for 1925*26 on the ground that he 
had not paid the taxes due by him under the Act 
for the preoediug year. 

Held, that the decision of the Revising Board 
was neither illusory nor unsubstautial and the 
Civil Court had no jurisdiction to interfere. {Jack- 
son. J.). SDBBAMANIA GHETTY V. GUDIYATHAM 

Municipality. 93 I C. 638=22 M L.W. 719= 

A.I.R. 1926 Mad. 204. 
—Civil Court cannot interfere where order of a 
duly constituted Court is legally final. 

It is not competent to a Civil Court to interfere 
with or question the propriety of an order which 
has been passed by a duly constituted Court and 
which the Legislature has declared to be final. 
{Raymond and Kennedy, A. J. Cs.). DAYARAM 
Ramdasv. Secretary op State. 

78 I. C. 940 = 18 B. L. R. 68= 
A.I.R. 1926 SiDd 130. 

Can't interfere with honest and fair exercise of 

discretion of a Municipal Committee. 

Where the action of the Committee is shown to 
heinlra vires and it is in no way dishonest or mali- 
cious the question of whether it was necessary iu 
the public interest to take action to remove the 
structures does not arise iu Civil Court. {Harrison 
and Moti Sagar, JJ.). MUNICIPAL COMMITTEE OP 

JHANQ tJ. Devi dayal. 

79 I.C. 8= A.I.R. 1924 Lah. 699. 
Exclusive powers over subject vested in an 

authority. . a -iu 

Where an authority is by Statute vested 
exclusive powers over any subject matter a Civil 
Court cannot interfere ; but if the authority pur- 
ports to exercise these powers on what is not tuat 
subject-matter then, the Court will interfere, be- 
cause the authority is not acting under the bto- 
tute and is not protected thereby. 

SECRETARY OF State FOR INDIA V. A. H. PO^ 

BES 62 I.C. 394=3 Pat. L.T. 125*- 

® A. I. R. 1922 Pat. 881. 
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^URISDIOTION-^OIyU OoQpt— OcoapaDoy rights. 

— GiTil Ooart^Oocapanoy rights. 

■Where the tenaat defeDdent did not take the 
objeotion that the land was situated in aa “estate” 
:as defined in Madras Act I of 1903» nor did he ad* 
duoe any evidenoe to prove that the plaintifi was 
a person owning a village which had been granted 
in inazn to a person not owning the kudivaram and 
that the grant had been recognised bj the British 
Government, 

Bild, that the mere existence of occupancy 
rights in the tenants, even if true, will not take 
Away the jurisdiction of the civil Courts to try 
suits for recovery of rent. (Spencer, /,). Sethu 
Eamaswamiv. Venkatabaua SUBBIEB. 

97I.C. 4^24 M. L.W. 211=:A.LR. 1926 Mad. 946. 

—Civil Court— Partition. 

The jurisdiction of civil Courts to partition 

houses in abadi has never been questioned. 
A.LR. 1921 Oudh U4, Dist. {Wazir Hasan, J.). 
SDEAJ PBASAD V. RAGHDNATH PbASAD. 

lOlI.G. 910=A.1.R. 1927 Oudh 21S. 
—^Tenants in-oommon have a right to claim 
partition of their share in the teoanoy holding 
and a oivil Court has jurisdiction to grant the 

• decree prayed for. 18 All. 334, Bel on. [Hasan 
4ind King, JJ.). RAM-SeANKBB v. MANDANKANI, 
PBASAD. 

100 1.C. 570=2 Luck. 421 = 4 O.W.N,177= 

A.LR. 1927 Oudh 147. 
A Oivil Court can partition a dwelling honse 
.and a chabtUra attached to it as the latter is only 
appurtenant to a dwelling house and as no ques* 
tioQ of division of ground site arises. (Lindsay, 
.TAJAMDCi HOSSAIN V. BANDI RAJD. 

60 LG. 433=7 O.L.J. 638=23 0.0. 281. 
—Civil Court— Povers of. 

Case-law discussed. 

The Court having jurisdiction to decide the 
•4iueBtion whether or not it had jurisdiotion in- 
- eludes the power to decide that question rightly or 
wrongly. No doubt a judgment pronounced by a 
Court without jurisdiotion is void, but the rule is 
subject to the well-known reservation that when 
the jurisdiotion of Court is ohallenged or is con- 
etruotlvely subject of an issue the Court is oom- 
petentto determine the question of jurisdiction 
whether the decision upon the particular question 
be oorr^t and pass a decree and,'8iinply because a 
higher tribunal has on a subsequent suit held 

• contrary on the point of jurisdiotion that decree 
•does not become a, nullity. 48 Cal. 138 (P.B) 

Appr. ; 38 Oal. 689 and 47 Cal. 776, Dist. [FatoceU 
J.). KAJABAM V. ObNTBAI, BANK OP INDIA 

98 LG. 341=28 Bom. L.R. 879= 

Hiyh Court. A.LR. 1926 Bom. 481. 

u wl Pwoaedlngg of a subordinate legislature 

like the local legWatute can be questioned in the 

High Court. The High Court is a superior Court 
of Record Bud pnma facie no matter is deemed to 
he beyondiits jurisdiotion, unless it is expresalv 
shown to be so. By the word ‘jurisdiotion* is 
meant the authority which the Court has to 
•decide matters that are litigated before it or to take 
-cognizance of matters presented in a formal wav 
for its decision. 

»' ‘k® Bengal Legislative Council 
was held as not immune from the iurisdlotlftn r,t 
the High Court, (C.O, Gho«, /.) Ro* 

-OBOUDBOBY V. H. E. A. COTTON. 68 1.0 li— « 

. , p.L.JF. 815= A.LR. 1928 Cal. 373 
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JURISDICTION- Civil Coort— PowON of. 

Where the Legislature has acted within its 
powers, it is not open to a Municipal Court to 
question the legality of the provisions of the enaot' 
ment passed by the Legislature. If an enactment 
or any provision thereof is ultra vires of the 
Legislature, it would be open to the Court to quesr 
tion the legality of the enactment or the provision. 
{Devadoss, J.). Veeraraqhavachabiab t>. 
Sect, of State. 86 I.C. 488=49 Had. 237= 

A.LR. 1925 Had. 837 = 48 H.L.J. 204. 


■ “Acts of State — Agreement between High Con- 
tracting Parties on cession of territories—Oeneral 
slaletnent to preserve existing rights — Municipal 
Courts — Bight to adjudicate. 

When a territory is acquired by a sovereign state 
for the first time that is aa Act of State. It matters 
not how the acquisition has been brought about. 
It may be by conquest, it may bo by cession follow- 
log on treaty, it may be by oooupation of territory 
hitherto unoccupied by a recognised ruler. In all 
oases the result is the same. Any inhabitant of the 
territory oan only make good in the Municipal 
Courts established by the new sovereign suoh 
rights as that sovereign has, through his officera, 
recognised. Suoh rights as he had under the rule 
of predecessors avail him nothing. Nay more, even 
if in a treaty of oession it is stipulated that oeitain 
inhabitants should enjoy certain rights that does 
not give a title to these inhabitants to enforoa thesa 
stipulations in the Municipal Courts. The right to 
enforce remains only with the High Contraoting 
Parties. 

Where Soludia of Gwalior ceded oertain distriots ia 
exchange for other districts to the British Govern- 
ment and both parties agreed to maintain intaob 
rights of private subjects, on suit by oertain per- 
sons for a declaration that they were Talukdars. 

Held, the whole ohjeot of enquiry is to sea 
whether after oession, the British Government has 
conferred or acknowledged as existing thepcoptie- 
twy right which the plaintiSs claimed. The view of 
the officials of the Government aa to documents 
would influence them to make up their minds as to 
what title should be given or recognised, butaveu 
then It IS what they did after investigation, not 
what they thought at investigation, that is matter 
of moment ; a mete general statement that exiatinir 
rights would be upheld could never prevail against 
exact determinations. Any statement in general 
terms that rights will be respected must neoas- 
sanly mean as ^ese rights are on investigation 
determined by the Government offioials. To sup- 
pose that by suoh general statements in a pcoolama- 
tlonthe Government renounced their right to 

they thought right andwofet- 

redon the Municipal Court the rights to adjudicate 
as upon the rights which existed before oession, is 
0 misapprehend the law as above set forih 
[Lord Dunedtn.) Nayak VAJBSINQJI v. SeoreI 
TAEY OP STATE. 82 I. C. 779=21 M L W M - 
1924 M.W.N. Bom. 613=61 LA. 357= 

23 A.L.J. 951=8 L. R.P.Q 199 — 

20 O^W n’sw®' C-I-J.‘47a= 

29C.W.N. 317= A.LR. 1924 P.O. 216= 

A Civil Court can’t gram ^the 

titled to hold a certain estate for all Mm® 
revenue free and uutaxable domain* in ^ 

nnJ?n^“o" PhgoU jT rS 

UDAIBAJ SINGH 0. SEOY. OP STATB FOR LNDU 

aa *48= A.i.R, 1921^ All, ^ 


1889 


1887 


DECENNIAL DIGEST, 1921—1930. 


JURISDICTION— Civil Court— Powers of. 


-Civil Court cannot adjudicate on the pro- 
priety or otherwise of the dismissal of a ghatwal 
of Birbbum. (Jivala Prasad and Boss, JJ.). 

H. i^iATBEwsoN V. Secy, op State. 

84 I C 405 = ^ Pat. 673 = A.I.R. 1924 Pat. 618. 
A public notification under the Burma Muni- 
cipal Act that a tax has been imposed is conclusive 
evidence that a tax has been imposed in accord- 
ance with law and a Civil Court is debarred from 
enquiring whether the tax has been legally im- 
posed. {Pratt, J.). Chan Htoon aungu. akyab 
Municipality. 74 I.C. 34=1 Bur L- J. 14S= 

A.I.R. 1923 Rang. 75. 

-A Court, in seisin of one action cannot give 

itself jurisdiction to deal with the fund lying to 
the credit of another suit. (Das and Adami, JJ.). 
Benode Behari Bose v. Hira Singh. 

64 I. C. 308=1921 P H.C.C. 133= 

A.I.R. 1921 Pat. 172. 

C. P. Code, 0. 39, S. 1 — Co-ordinate Court. 

One subordinate Court has no right to restrain the 
action of another subordinate Court co-ordinate to 
itself by any ord«r or rubkar and therefore where 
one subordinate Court appoints a receiver in execu- 
tion proceedings to take charge of certain proper- 
ties another Court co ordinate to the same cannot 
issue a rubkar for restraining the receiver to take 
charge of the properties. (cTwafc Prasad and Adami, 
JJ.), Ohaudhory KedarnathThakub «. Mah- 
MOOD klil Khan. 63 I. 0. 469=2 P.L.T. 716= 

6 P.L.J. 268=A.I.R. 1921 Pat. 92. 
—Civil Court— Rent suit. 

Madras Estates Land Act, S. 3 (5). 

A person who owns the kudivaram already and 
to whom the melvaram tight is subsequently 
transferred does not become a land holder and his 
suit for rent is muntainable in a Civil Court. A.I.R. 
1922 Mad. 373 (F.B ). Dist.-, 39 M-L-J. 225 fP B.). 
Foil. (Erishnan and Oigers. JJ.). GANJAM ^lANTK- 
TAMBA V. PASALA MALLATYA. 82 I. G 929= 

29H.L.W 387=35 M.L.T 70= 
47 Mad. 942=1924 M.W.N 779= 
A.I.R. 1924 Mad. 782=47 H.L.J. 893. 


—Civil Court— Suita cognizable by. 

.17. p. Municipalities Act — Questions of title. 

Where there is a clash between Municipal Board 
on one side and a private individual on the other 
with reference to some property the matter has 
Bot to be adjudicated by the Civil Court which is 
the only forum for determining the title. The 
straightforward course in suoh a case is the institu- 
tion of a suit in the civil Court. The remedy 
provided by S 265 may be cheap, swift and within 
a certain range efiective. Section 265. however is not 
intended to arm a Municipal Board with powers to 
disturb the possession of any person who asserts a 
lawful title to the property in controversy. (Sw, 

J\ OAURI SHANKAR U. emperor 120 I. C 547- 
/.j. (iAUKi ^ ^ J 244=1930 Cp. C. 42= 

31 Cr. L.J. 183= A.I.R. 1930 All. 26. 

rphg proper Court for the determination of 

the existence of a right to supply or preservation of 
later which is alleged to have been .mterfered 
wfth in a case under 8. 430. Penal Code is the civil 
O^rt (Ban«n, C.J. .nd PaUrscn. 

Ultra vires Act-Suit for an injunetton-Pun- 

^**T^*MuScipll Committee of Delhi, 

ttoLt under S 162. Punjab 
notices to certain women prohibiting their re 
Bldence in certain localities on the ground that 


JURISDICTION— Civil Court— Suits cognizable by.. 

they were public prostitutes. The women institut- 
ed suits against the Committee for an injunction 
asserting that they were not publio prostitutes. 

Held, that the civil Courts had jurisdiction to- 
try the suits as it was asserted by the plaintiffs 
that the action of the committee was ultra vires. 
The committee was not the sole Judge of whether- 
a person was or was not a prostitute and its 
oonolusion could be challengpd in a civil Court. 
35 Cal. 859, Ref-, A I. R. 1926 Mad. 204. D«f. 
{Shadi Lai, C.J. and Broadway, J.). MUNICIPAL* 

Committee, Det-hi m. Mt. Moti Jan. 

123 I.C. 336=31 P.L.R. 547= A I R. 1930 Lah. 824. 


A suit by landlords for the partition of 

shamilat land of a village is cognizable by a oiviT 
Court. 144 P.R. 1907. Foil. ; A I.R. 1922 Lah. 88. 
Dist. IShadi Lai, C.J. and Bhide, J.) Nandu v. 
JAIMAL. 108 I. C. 170=10 L L.J. 49= 

A I. R. 1928 Lah. 190. 

A civil Court has jurisdiction to determine* 

whether the imposition of a tax is ill*^gal or ultra 
vires and to give relief if it has been levied from* 
persons who for that reason are not liable to pay 
the same. AIR. 1924 Lah. 147 and 74 P.L R. 1918, 
Bel. on. (4<2diso»i and Coldstream, JJ.). DISTRICT’ 
Board, Sialkot v Sultan Mahomed Khan. 

106 I. C. 882 = 9 Lah 340=29 P L R. 177= 

A. I. R. 1928 Lah. 93. 

-A suit between rival claimants of qabsadari 
lands is not a suit between a tenant-in chief and a< 
sub tenant and, therefore, is maintainable in a 
civil Court. A I.R. 1926 Oudh 205. Dist. {StaaH, 
C.J. and Baza J.). Sahrb Dtn v. Mahabii^' 
Singh. 107 i c 328=3 Luck. 278= 

9 L.R.A. Rev. 390=1 L. C. 677= 
A. I. R. 1928 Oudh 93. 


•Sttifs against ^funiripal Board. 


If a Board go beyond the powers conferred oa 
them by the MuoioipalitiftS Act, or if the Board 
are assuming to themselves an authority which the- 
law does not give them, no doubt, their action can 
be challenged by a suit in civil Courts. But if 
they confine themselves within the exercise of 
powers which the legislature has seen fit to confer' 
upon them, the statutory powers are a sufficient 
answer to any suit that may be brought.. 
2 A. L.J. 222. Hef. (Iqbal Ahmad, J.). MUNICIPAL* 
BOARD, PEBOZEPUR V. BHOCA NATH. 

101 I. 0. 446= A.I.R. 1927 All. 432. 


-A suit between rival claimants to a tenancy 


— A Sulw oeuweeu 

which the landlord is not a party is oogoizable* 
the civil Court. 33 All. 795 ; 85 All. 14 » 
R 1924 All 231. Foil. ; 12 A. L. J. 1822, Dwf. 
mieU and King. JJ.). HARKESH p MamrAJ. 

98 I.C. 747 (AH.). 
—The Court has jurisdiction to enquire into 
jtion matters and if necessary declare the 
5tion void as the sanctity of a nomination paper- 
iob has been accepted by the Chairman can w 
-?tionod after the election. (Odoers. J.). 

ratswami Nadar v. Jo'^eph L. mother. 

BAISWAM ^ ^ M.W.N. 372= 

24 M. L. W 208= A.I.R. 1926 Mad. 319,. 

— Question of validity of fM. _ ... 

;is undoubtedly a principle of English Law that 
ibject from whom any tax or impost 
e levied is entitled to raise before a Oonrt ot 
ipetent jurisdiotion the question whether the 

horities levying anch tax of 

aoting within their statutory powers, (^^rs, 

rTd Pmott. J.y 

IBWTABY op state fob INDIA 88 212- 

i All. 393=22 A.L.J. 446-A.I.R* 1924 All. 
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JXntlSDiOTIOR— OiYll Ooart— Salts cognisable 
by. 

-Bight of the Goveromeiit to lesume the sab* 
jeotofa S^ranjam grant oannot be questioned in 
the Civil Courts. {Lord Salvesen.) SECI. OF STATE 
t». LAXMI BAI. 72 I.O. 898=47 Bom. 327= 

28 C.W.N. 49=17 M.L.W 405=32 M. L.T. 111= 

50 l.A. 49=25 Bom L.R 527=37 G L.J. 464= 
-A.I.B. 1923 P.C. 6 = 44 H.L.J. 471 (P.O.). 

— own Oourt— Suit for possession. 

"If a grove-holder is ejVcted illegally by the 
landlord, whether through the revenue Court or 
out of Court, a suit for possession by him would 
clearly lie in the civil Court, (ilfisra, /.). JAQDISH 

Bahadur Singh v, Ragho Ram. 94 I 0. 349= 
29 0.0. 271=13 O.L.J. 265=3 0 W.N 392= 

A.I.R. 1926 Oudh 458. 

— CfTil and Criminal Court. 

Suit to recover balance of expenses ordered by 

Criminal Court to be paid to witness lies in Civil 
Court. 

There is no provision in the Code under which 
the Court can order payment of diet money to a 
witness. That power is vested in the Court under 
the general rules of the High Court and therefore 
a suit for recovery of such money is maintainable 
in a Civil Court. Section 547, Cr. P. Code does not 
apply to suoh a case. {Suhrawardy and Page, JJ.). 
EAMAti MANDALINI V. PARAUASUEH CHAEBA- 
BUTTY. 90 I.C. 488=29 C.W N. 1033= 

A.I.R. 1926 Cal. 289. 

■■ Dispute of Civil nature. 

Where the dispute between the parties was pri- 
marily to be one of the civil nature, 

Held, that the trying Magistrate would have 
ezeroised a better discretion if he had directed the 
complainant to seek his remedy from a Civil Court, 
{Ahdid Raoof, J.). TULBI v. CROWN. 

92 I.O. 215=7 L.L J. 389=26 P L.R. 487 = 
27 Or.L.J. 231 = A.I R. 1925 Lah. 599. 

Order of Magistraie to breah open the door and 

deliver goods to a custodianr—Sigh Court cannot 
interfere. 

One J was tenant in the upper storey of a house 
and had departed after looking up the whole 
house with petitioner's property in it. He asked 
the Magistrate to cause the police to break open the 
house and deliver him his goods. The Magistrate 
complied Tho police did this and put the goods 
into the hands of a custodian. Then J* applied to 
the Magistrate for possession of the house and his 
goods. The Magistrate declined to take any further 
action and referred J to the Civil Court. 

Held, the Magistrate had certainly no jurisdio- 
tion to direct the look to be broken and the 
property to be handed over to the third party as 
custodian. Butths High Court has no jurisdiction 
to interfere in the matter. The remedy of J is 
clearly by a suit in the Civil Court. {Stuart, 

J. Ovid v. Sbth Chandra Bhan. 76 I.O. 880= 

25CpL.J. 218= A.I.R. 1923 All. 473 

— ; Order for maintenance against father by Cri- 

mxnal Court^ivil Court can make declaration as 
to paternity of child. 

The jurisdiction of the Civil Courts to grant a 
declaratory decree oannot be affected by the mo- 
visions of the Or. P. Code, relating to the 
maintenance of wives and children. The Civil 
Courts no doubt have no jurisdiction to cancel 
an order for maintenance or to grant an injunction 
a^Inst a Criminal Court but there is no reason 
why the Civil Court having issued a declaration 

obtained it should not apply 
to. the Criminal Court, under the previsioDB of 

D. D. VOL. m— 119 A 120 


JURISDIOTIOIT — Olvl] and Revenue Oonpts — 
Untnal powers. 

S. 489 of the Cr. P. Coda or otherwise, for 
an order to etay the payment of maintenance. 
(iSaiindsrs, J.C.). Nga Po Thein v. MA Mb Sah. 

70 10. 897=1 Bar L.J, 82= 
4U B.R. 120= A.I.R. 1922 U.B. 20. 
— Civil and Revenue Goarts. 

Appeal. 

Mutual powers. 

Partition. 

Rent Bait. 

Snlts cognizable by Civil Coarts. 

Saits cognizable by Revenue Ooarts. 

Suit for ejectment. 

Sait for possession. 

Tenancy snits. 

Title suit. 

Hiscellaneons. 

— Civil and Revenue Coapts—Appea]. 

District Judge remanding case to Revenue 

Court for trial on merits— Appeal from Bevenne 
Court’s decision on merits will lie to District 
Judge. (Bafique, J.). ELAHI BAKSH v. LALA 
SUBAJ NARATAN. 76 I.O. 521= 

A.I.R. 1928 All. 464. 

An appeal against an order in a suit under 

S. 95, Agra Tenancy Act, lies to the Revenue Court 
and not to the District Judge and, consequently, 
8. 197 does not apply. {Hears, 0. J. and Ryves, J ). 
Jagannath V. Balwant Singh. 68 1.0. 247= 
20 A. L.J. 370=44 All 692=A.I R. 1922 AH. 372. 
~Civil and Revenue Courts— Hataal powers. 

^Action of Revenue authorities falling within 

their jurisdiotion cannot be questioned in Civil 
Courts. 30 Mad. 370, Foil.; 36 Mad. 268, Disf. 
[Madhavan Nair, /.). K. V. Desikaohariab o 
Secretary OF State. 11510 24 1- 

29 1I.L.W. 229=56 M.L.J. 38. 

A wrong decision of the Revenue Court does 

not give rise to the jurisdiotion of a Civil Court. 
{Dalai, J,), Bam Lagan Bhagat i>. Phaksab 
DAS. 118 I.C. 171=9 L R.A. Rev. 141= 

A.I.R. 1928 All. 843. 
Prooeedings of Revenue authorities may be 
subject to being quashed in the ordinary Courts of 
law if they are tainted by fundamental irregnlaritv 
A. I. R 1924 P. C. 178, Ref. {Newbould and Gra- 
ham, JJ,). Mahbbunnessa bibi V. Secy op 
State. 98 1.c. 834=83 Cal. 861= 

^ i-I?- 1926 Cal. 1064. 

A decision of the Revenue Court having been 

given by an authority legally competent to give it 
and not having been reversed ©r modified or oor- 
reoted by the officers having appellate jurisdiotion 
in the matter, oannot. on the ground that this la 
erroneous in law, be overriden by a decree of ihe, 

Offg.A.J.O.). Lad Singh w. Waman Rao 
96 I.CJ0a=92 N.L.R 114= A.I.R. 1926 Nag. 499 . 

•——Where a matter exclusively within the juris- 
diotmn of the Court of revenue has been tried and 
decided by that Court, as between the parties no 
subsequent suit will lie in the Civil Court haviuv 
for its sole object the annulment of the deotea 

DMsed by the Court of revenue. 41 All. 208, FoH 
{Rasa, J.). Debi Pbasad Shukda o, Baij Katr 

98 1. 0. 588= A.I.R. 1926 Onto aot 
——Where a matter etoluslvely within the iuria- 
diotion of a Court of revenue has been tried and 

decided by that Court as between the parties no 

subsequent suit will lie In a civil Court! having f« 

Its sol© object Ae annulment of the deoree pal^ 

by the Court of mvenue. 41 All. 203 and a”^ 
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JURISDICTION — CIyU and RoTeniie Courts-" 
Mutual povera. 

1922 All. 336, Foil; 3 0. C. 65; 18 0.0. 48* 
24 O.C. 15 ; 2 0 L.J. 131 and A.T.R. 1924 Oudh 14, 
Disl {Raea, J.). DiLAWAR KHAN v. Mt. KULSUM 
Bibi. 93 I.c.i62=13 O.L.J. 496=3 O.W.N. 210= 

A.I.R. 1926 Oudh 205. 

Where a suit is filed before a Civil Court for 

a declaration the effect of which, if granted, would 
be to affect the decision of a Revenue Court in a 
pending suit within the exclusive jurisdiction of 
that Court the proper course for the Civil Court to 
adopt is to refuse the declaration asked for on the 
ground that such relief, if granted, would be 
nugatory. {Lindsay, SulatTnan and Daniels. JJ.). 
Fateh Singh v. Gopal Narain Singh. 
89 I.C. 1013=23 A.L.J. 941 = 48 All. 88= 

A.I.R. 1925 All. 637 (F.B.). 
^Civil and Revenue Courts— Partition. 

Plaintiff claiming partition of shamilat land 

according to khewat — Defendant claiming it to be 
according to khudis — Civil Court has jurisdiction 
to try the suit. 112 P.R. 1919 and 98 P.R. 1919. 
Foil. (Broadway and Skemp, JJ.). Ram Dab u. 
HardATAL. 103 I.O. 485=9 L.L.J. 252 = 

28 P.L.R. 608=A.I.R. 1927 Lah. 762. 

Partition — Allotment of lands cannot be ques- 
tioned in Civil Court. 

If in a partition proceeding the directions given 
in the tarz taqusim are not complied with in the 
actual carrying out of the partition, the party 
aggrieved hag a right of appeal. Subject to that, 
the final proceedings of the partition Court in the 
matter of the allotment of lands are conclusive and 
cannot be challenged in a Civil Court. (Wazir 
Basan, A.J.C.). Bhawani Prasad Dube v. Baij- 
NATH Singh. 87 I.C. 416= A.I.R* 1925 Oudh 671. 
- - -Civil Court can be allowed to partition the 
buildings before the Revenue Courts have first parti- 
tioned the sites on whioh they stand though the 
Revenue Courts alone oan partition the sites. 
{Daniels and Neave, JJ.). MULTAN SiNGH v. 
PODHAN Man. 84 I.C. 74=22 A.L.J. 744= 

A.I.R. 1924 All. 854. 

—Civil and Revenue Courts— Rent suit. 

■ Standard for assessing Jama fixed by Pattah 
—Question, if rent fixed is in accordance with stan- 
dard is one for the Revenue Court. (Mr. Ameer' Ali.) 
Mahamad abul Hasan Khan v. Lachmi 
NARAYAN. 63 I. C. 694=26 C. W N. 249= 

43 All. 355 = 48 LA. 267=24 O.C. 123= 
1921 M.W.N. 359 = 8 O.L.J. 294= 
A.I.R. 1922 P.G. 41 (P.O.). 

gait by a rent free grantee against the 

zamindar to recover rent wrongfully realised by 
the latter from the sub-tenant is maintainable in 
a Civil Court, but a suit for declaration that plain- 
tiff by long and continued bolding as rent free 
grantee has become the proprietor of the land is 
hot maintainable in a Civil Court. (Rafique and 
Rvves. JJ.). SHAM DAS W. BAHADUR SiNGH. 

60 I.C. 831=43 All. 325=19 A.L.J. 89= 

A.I.R. 1921 All. 195. 

Landlord and Tenant^Customary due for 

village expenses, not part of contract of rent, cannot 
he recovered through Revenue Court. 

A customary due whioh residents of the village 
have been paying, but whioh is not part and 
parcel of the contract of rent, is not recoverable m 

the Revenue Court. , , 

Where the ten.'iots of a village had been paying 
for many years, a due known as “ Gaon Kharch^ 
or villago expenses, and where in the Patwari s 


JURISDICTION — Civil and Revauna Courti — * 
Suits cognizable by Civil Coupts. 

record, against each amount of rent, a figure wag 
entered for “ Gaon Kharoh,” 

Held, that the “ Gaon Kharch ” might be a 
customary due which the tenants had been paying 
the zamindar for ma »y years but that it wag not 
part and parcel of the contract of rent so as to be 
recoverable through a Revenue Court. [Tuiball 
and Rafique, JJ.). RadHA MaOHO LALJI w. Ram 
Sewak. 62 I C. 733=43 All. 422= 

19 A.L.J. 238= A.I.R. 1921 All. 77. 


—Civil and Revenue CouPts— Suits cognizable by 
Civil Courts. 


'Where the Court is of opinion that the suit is 
not cognizable by the Civil Court, the proper order 
to make is to return the plaint to the plaintiff for 
re-presentation to the proper Court and not to 
dismiss his suit. (Mukerji and Boys, JJ.). Babd 
Ram V. Ram Narain. 1930 A.L.J. 1251. 

Where a suit is partly cognizable by the 

Civil Court and partly by the revenue Court the 
Civil Court must decide the wholeoase. If there- 
fore, a tenant brings a suit against the landlord 
and a subsequent tenant jointly, such suit is not 
cognizable by the Revenue Court. (Srtoasfuva, J.) 
MlNDAlv. SAJID ALI. 60.W.N. 1094 = 

11 L.R.A. Rev. 24 = A.I.R. 1930 Oudh 69. 

- Agra Tenancy Act — Qtiestion of tort included. 
Any irregularity iu following the procedure laid 
down by the Tenancy Act regarding distraint of 
crops and the injury resulting fr^m suoh irregu* 
rity may well be left to be dealt with by the 
Revenue Court; but the broader questions arising 
in actions based on tort are not excluded from the 
jurisdiction of the Civil Court, whioh is more com- 
petent to deal with them. (Biamatullah and 
Bennet, JJ.), JOHARI MAL v. BALMAEUND. 

116 I.C. 802=1929 A.L.J. 890= 
10 L.R.A. Rev. 363=51 All, 926= 

A.I.R. 1929 All. 669. 


-Void decree of Revenue Court — Matter can 
he re-agitated. 

A decision of the revenue Court that a person 
was merely an agrioultural tenant bats the juris- 
diction of the civil Court to re agitate the matter 
whether he is grove-holder or an agricultural ten- 
ant. A.I.R. 1924 All. 744, Rel. on. But when the 
Revenue Court’s decree becomes void through fraud 
the Civil Court has jurisdiction to determine the 
question over again as to whether the person was 
an agricultural tenant or a grove-holder. (Dalai, 

J ). Mt. Jahandar begam v chinta. 

116 I.C. 855=10 L.R.4. Rev. 201 = 

A.I.R. 1929 All. 232. 


•Declaration that a decree is void for fraud. 


The Civil Court is the proper Court to determine 
he question of fraud and the finding of the Reve- 
lue Court is not binding on the Civil Court. Even 
vhon a deoree is obtained by fraud iu the revenue 
}ourt, the jurisdiction of the Civil Court arises to 
lave it declared null and void by reason of the 
raud. (Dalai, J.). Mt. JAHANDAR BEGAM u. 
JHIOTi. 116 I.O. 833-10 261 


—Where the case relates to a dispute between 
rival tenants, it is cognizable by a Civil 
R. 1927 Oudh 108; 10 O.C. 23 ; 16 O.C. 105 and 
.0. 48. Rel on. (Afisra and PuUan JJ.h 
HKA PRASAD V. BENI MADHO. liy.8. 8J1 

i4 Luck. 649=7 O.W.N. 343— 
A.I.R. 1929 Oudh 329* 
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JORISDICTIOH Civil and Revenue Courts — 
Suits oogalzabto by Civil Courts. 

Where the liability arises out of the existeuos 

of the original lease and the relation of landlord 
and tenant between the parties, but the old oontcaot 
of lease is terminated and superseded and a new 
oontcaot substituted by an agreement whereby the 
-relation beoomos that of creditor and debtor a suit 
'Oan be instituted in the Civil Court. {Sarrisont 

and Dalip Singh, JJ.). Jiwandas v. Sseb 
Muhammad. 96 1-C. 275=7 Lah. 479= 

l.I.R. 1926 Lah. 573. 

A suit for a deolaration that a cectaiu land 
has been partitioned privately by the parties, 
though In the Revenue papers it is shown as joint 
property of the parties, and is, therefore, not cap* 
able of partition, is a suit cognizable by a Civil 
CoMtb. {Abdul Raoof and Barrison, JJ.), GaKQA 
£iNaH V. Bean Singh. 91 1. C. S28= 

ALB. 1926 Lah. 178. 

~Oudh Rent Act. 

A dispute between two parties, both claiming to 
he tenants of the same land under the same zamio* 
-dar, where the olaimant has never held possession 
of the land, is within the jurisdiotionof the Civil 
Court. 18 0.0. 48, Foil.; 16 0.0. 105, Be/. (Daniels, 
A.J*c,). Gaya Din Singh v. Chauharja Pandb. 
73 I.C. 238=10 O.L.J. 178=AI.R. 1924 Oudh 14. 

—A suit fora deolaration, that a sum realised 
on sale of the otop in dispute was due to plaintifi, 
the crop having been raised by him and not by the 
defendant, is triable by Civil Court, though no 
-question of title is involved and plaintifi as well 
as defendant both claim to be tenants under the 
name landlord. 37 A. 41, Dist, (Banerjes and Gokul 
-Prasad, JJ.), MiB Singh v. Masshan. 

74 LG. 88=21 A.L.J. 300= 43 111. 404 = 
4 L.R.A. Rev. 134=A.I.H. 1923 All. 421. 

A gra Tenancy Act. 

Where the tenant claiming ownership of a grove 
sued for damages for loss caused to the trees, 
■Beld, the suit was triable by Civil Court as no 
question of determination of tenancy was raised 
by the plaint. (Mears, C.J. and Stuart, /.), Ram 
PbASHAD V. SOMER Nath pandb. 76 1.0. 12= 
21 A.L.J. 33=43 All. 191=A.1.B. 1923 All. 134. 
■ —Agra Tenancy Aot — Recovery of money ad- 
vanoed on mortgage and profits can be sued ou in 
«WH Court. (Piggolt and Walsh, JJ.), Ghansham 
Das V. KALYAN mad. 62 I Q 82= 

2 U.P.L.R. All. 422=L.R. 2 A. 19 (Rev.). 

^Ivil and Revenue Courts— Suits oogaizable by 
Revenue Oourts. 

...... .^Suits for profits by co-sharer, 

A suit for profits by a oo sharer must be ia- 
atttuted in a revenue Court if the plaintiff ie at 
the time of the suit recorded as a oo-ahater. The 
plaintifi need not be recorded as a oo-sharer dur- 
ing the whole of the period to which the suit 
relates. It is sufficient that the name was recorded 
at the time when the suit was brought. Suoh a 
euit does not fall within the jurisdiction of a olvil 
Court simply because the plaintiff has not been a 
oo-sharer for the whole of the period for which he 
•olajmed profita 12 0. 0. 13. Bel, on. {Rasa and 
PulUxtlt JJ,), LAORUAN PBASAD Vs Rageubar 
Dayad. 118 1.0. 807=4 Luck. 667 = 7 O.W.N. 878= 

rror . A.I.R. 1930 Oudh2. 

. P. Land Revenue Act, 

. Jji®Wllty of land to he asaeaaed separately or 

jointly BO also quesblona regarding validity of 

e^agement with Government and assessment and 

-J^ttlbuUon of revenue do not oome within iurladio- 

' ttbn of Civil Court. iDaM, J,), Ama Ullah «. 


JDRiSDiQTfOH — Civil aud Revoaue Oourts -- 

Suit fop ejectment. 

Tagoibunnissa BiBi. 118 LO. 234— 

A.I.R. 1923 All. 798. 
'^—>-3uit by tenant to maintain a person as his sub- 
tenant is cognizible only by the Revenue Court. 
(Ballifax, A.J.C.). Lakshmi Pjbasad v. Dadd. 

A. L R. 1923 Nag. 4. 

—Suit for profits against lambardar. 

Where a lainbacdar who had paid the profits 
to the plaintifi as a purchaser from a co-sharer, 
recovered it back by suit in a Civil Court on the 
ground that the plaintifi was not entitled to it, and 
thereupon the plaintifi sued the lambardai uudec 
S. 161 of the Tenancy Act, for his share of the 
profita held that the Civil Guucb decree could not 
operate as res judicata, aud bar the suit whloh is a 
suit for profits only triable by a Revenue Court. 
(Ryues and Gokul Prasad, JJ.). KONI Bihabi LAL 
V. Ghansham Das. 63 LO. 530= 

A.I.R. 1922 AIL 397. 

-Where a purchaser of a share in a village is 

a recorded oo-sharer and is entitled to sue the 
lambacdat for the profits for the years in suit, the 
only Court which has jurisdiotiou to try the 
suit is the Revenue Court. {Byoes and Gokul 
Prasad, JJ.). KoNJ Bihabi Lad v. Ghansham 
das. 6 S I. C. a30=A.LR. 1922 All. 397. 

——A claim arising out of a reoovety of money 
due under the Agriouiturists' Loans Aot (1834) is 
oogulzable by the Revenue and not the Civil Court. 
(Tudball. J,). NIHAD CHAND u. KANHAI. 

62 1. C. 344=19 A.L.J. 360= A.I.R. 1921 All. 80. 
—Civil and Revenue Coupfis— Suit fop ejectment. 

■in Revenue Coneb— Defendant pleading pro- 
prietary right— Court referring plaintiff to Civil 
Court— Civil Court’s jurisdiction to decide ques- 
tion of proprietary right is not ousted. 31 All. 328 
DmL (Boys, J.). Sri Niwas t». Azizdddin. 

103 I. C. 285=8 L. R. A. Rev. il^s 

A.I.R. 1927 All. 690. 
..mMortgagee of an occupancy holding^Rights of. 

The rights of a mortgagee, especially of a usu- 
fructuary mortgagee, of an oooupauoy holdiug are 
proprietary rights. 39 All. 200, Rel. on, and there- 
fore a decision purporting to deprvie the mortgagee 
of all his rights is a decision of proprietary title 
Therefore a suit for ejeobment of the mortgagee by 
the zemindar is not cognizable by Revenue Court ^ 

Surrender by tenant of his holding does not make 

any difference as an ocoupanoy tenant cannot pre- 
judice his mortgagee’s rights by surrendering hla 
tenanoy, (Walsh, J.). Tasadddq HdssaSj n 
OHATTDBHDJ. 97 I.C. 483= A. I. R. 1927 All. 83 
— ^A lessee of a grove paying a portion of the 
produce of the grove as rent is a tenant, and the 
suit for his ejectment must be brought in the Re- 
venue Court and not in the Civil Court, (ifukerii 
J,). Maharaj Din «. bhaibon. 92 i.C. 473= 

n , V . . . 1926 AIL 290. 

--^Denial by sub-fenanf of h\s tenancu-^EiMt.. 
ment — Form of decree. *' 

The Civil Court oan eject a trespasser but a mere 
denial by the sub-beuaut of his tenant does not 
make him a trespasser. Where iu an ojootment 
suit, the defendant is desotlhed as sub-tenaub but 
he denies the Bub teuanoy and set up as tonant-in- 
ohief. either party may sue fora deolaration that ho 
is the tenant-in-^iof, and If in such oase the Oowt 
finds that the defendant is a sub-tenant, the nro 
pet deoteo is for a deolaration that the nlaintlff ia 
the tenant-ln-ohief. (Eanhaiya Lal!j,)n^lt 
BANLADv.NADBANaiKOjrWAR. 

au.p.L.R,Aiu8*^ 
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JURISDICTION — Civil and Revenne Conrti — 
Sait for poBsessioD. 

—Civil and Revenue Courts— Sait for possession. 

The esolusive jurisdiction ol the Revenue 

Courts is limited to suits brought bj a tenant on 
the ground of his beiog illegally ejected by his 
landlord. But where a tenant comes into Court 
on the allegation that he has been dispossessed by 
the rival tenant, on the allegations made in 
the plaint the case is excluded from the operation 
of 8. 108. Cl. (10), Oudh Rent Act. 18 O.C. 48; 
A.I.R. 1924 Oudh 14. Dist. ; A.I.R. 1927 Oudh 108, 
Expl. {Sfivast4it'a, J.)^ MiNDl w. Sajid Ali. 

6 O.W.N. 1094=11 L R.l Rev. 24= 

A. I. R. 1930 Oudh 69. 

Where a plaint as originally drafted would 

clearly lie in the Civil Court and subsequently 
evidence showed that in regard to part of the pro- 
perty for which the suit is brought a suit might 
have laid in the Revenue Court, Civil Court has 
jurisdiction to grant relief for possession. {Bennet, 
J.), BHEO SABAN RAI 0. JAIMANGAL MiSIB. 

121 1.C. 223=10 L.R.A. Rev. 346 = 

A.I.R. 1929 All. 616. 

A suit by reversioners of a Hindu widow for 

possession against the lessee from the widow after 
her death, on the ground that the lease became 
void after the widow’s death and the lessee was a 
trespasser, is cognizable by a Civil Court. 

iWaUh, J.). Eam Prasad v. Fateh Singh. 

' 96 I.C. 787 = A.I.R. 1926 All. 747. 

^The remedy of a transferee of an occupancy 

holding who is illegally dispossessed by the trans- 
ferring tenant or his heirs does not lie in an appli- 
cation to a Revenue Officer. A suit in the Civil 
Court is the only remedy open to him for redress 
against civil trespass. (Kinhhede, A. J, C.). 
’RnwARl V BATTOOTjAtj GONDALAIi. 98 I 0. 393 — 
BBHABI «. ^ ^ ^ J 123 = A.I.R. 1926 Nag. 432. 

Wherein a suit for possession by landlord 

avainst defendant as trespasser it is found that a 

portion of the land is held by the defendant as 

+ftnftnt Civil Court’s jurisdiction as regards that 

portron is barred. A. I R. 1925 Oudh 439, Bel on. 

(■Ffnsan J.). LALTA SINGH v. ALI ABBAS. 
(Hasan, o.) ^ ^ 435= A.I R. 1926 Oudh 4B4. 

for joint possession lies in Civil Court. 

Where upon abandonment of a holding by a 
tenant it been jointly cultivated by the co- 
sharers, subsequent dispossession of the plaintifl by 
the defendant would entitle the plaintiS to main- 
tain a suit for recovery of joint possession m the 
Civil Court. It is not at all incumbent on the 
TblftintiS to have recourse to the Revenue Court. 
There is no law which restricts his right to a claim 
?„rTahare in the profits only He entitled to 
obtain joint possession of the land which ^ the 
ioi^t property of the parties. The case would be 
iiffsrc^nt if by some sort of arrangement between 
iha co-sharers each had been in separate pe^sessien 
of a ulot of land for a length of time, which sepa- 

PANO.J. ^ ^ .W, ‘in 865. 

.Civil Court has jarisdiotion to try a suit lot 

oossession of c/liatwali land though It cannot restore 
posseBsiouui ./ (Jwala Prasad and 

^“’’'8fi*0.«5=rpTI??=A®lTi9°2rP;^t"6i6. 

^^Xby tbo plaintifle tor the recovery o posees- 


JURISDIOTION — Civil and Revenue Conrti — 
Tenancy Bulta. 

of the defendants as long ago as 1909 and that in. 
spite of the repeated demands the defendants had^; 
failed to make over the holdings to the plaintiSs is - 
not triable by a Civil Court. 20A. L. J. 606 and. 
17 A.L.J. 60. Ref. {Ryves, J.). JOKHD Gadabia 
V. Deokinandan PANDEY. 77 I.C. 630= 

A.I.R. 1923 All. 489. 

—Civil and Revenae Courts— Tenancy Buits. 

Primarily entertainable by a Revenue Court. 

A suit by reversioners for possession of occu- 
pancy bolding or in the alternative for declaration 
that a deed of relinquishment executed by the< 
mother of the deceased occupancy tenant is iovalidi 
is not cognizable by a Civil Court. The question 
whether the plaintifis are the next persons of the 
widow cannot be decided by a Civil Court. It is a • 
question really cognizable by a Revenue Court. Pri- 
marily all suits brought by a person claiming to 
be a tenant against a landlord in respect of an 
occupancy tenure are suits entertainable by a • 
revenue Court. (Pullan, J.). RAM NArain v. GATA 
Deen. 118 I.C. 812» A.I.R. 1930 Oudh 12. 

It is the existence of the relationship of 

landlord and tenant between the parties which, 
confers jurisdiction upon a Revenue Court toenter- 
taiu and try suits for rents including a prayer for - 
sale of the holding in default of payment. {Kolhat- 
kar, A.J.C.). RAMCHANDRA JAT n. 8ETH BHAG- 
WANIBAM. 113 I.C. 111= A. I R. 1928 Nag. 147. 

When in a suit instituted in a Civil Court a- 

plea is r.aised which ueoessitatee a decision as to • 
whether an occupancy tenanoy exists that question 
has to be decided by a Revenue Court. {Broadway 
and F/orde, JJ.). JAi Karan v Natho Ram. 

98 I.C. 339=7 Lab. 332=27 P.L R. 919= 

8 L.L.J. 429= A.I.R. 1926 Lab. 338. 
— — Suif in Revenue Court— Decree— ~Cwil suit on 
the same question is barred. 

Where a suit has been brought in a Revenue 
Court to contest the notice of ejectment under 
8. 108. 01. (8) of the Oudh Rent Act and the 
Revenue Court decrees the suit holding the plain- 
tiff to be a tenant-in-chief and not a sub-tenant, 
civil suit by the defendant that he was the tenant- 
in ohief and that the plaintiff in the revenue suit 
was his sub tenant is not maintainable, the sole- 
obiect of such a suit being to get the deoisioD of 
the Revenue Court set aside by the Civil Court. 
A.I.R. 1926 Oudh 205 ; A.I.R. 1922 All. 336 and 

A.I.R, 1925 Oudh 888, Foil, 

MANGAL V. Mata Prasad. 99 I.C. 84 (Oudh). 

gutt for a declaration that the plaintiff is 

a joint tenant with the defendant and is entitled 

s;r;-cS,rr.:iTr.^rstiri*’«r 

5 L.R.A. Rev. 1 = A.I.R. 1924 All. 281. 

3uit foe a declaration that the defendant Is 

the sub-tenant of the plaintiff is 

Revenue and not by a Civil Court. 3 d All. 14 and. 

Wher^thfieliefs claimed with regard to the list 
4 and list B plots were quite different, and one 
cognizable by a Civil and the other by the Revenue 

°°Hek the Civil Court could grant relief in res- 
peSof the p.art cognizable by it. 

aHISWA.^DEONARA.N,^0 = A.I^ 

Dispute between r*v^ th^ Tenancy >> 

declaration with the object of avotdwg the Tenancy 
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•JURISDIOTIOK’-OIWI &itd ReveUde Ooovte — 
Tenancy salts. 


.Actr^'Bxclusivd juriidiclion of Bewnxu Courts'^ 
-DoGtrim of. 

It is a traism to say that a suit for a declaration 
Tjetwecn two rival tenants may he brought ia a 
Civil Court, though in the more recent rulings ot 
High Court, the doctrine of the “exclusive juris- 

• diotion" of the Revenue Courts in certain matters 
has been developed, and emphasis directed to the 
wording of S. 167 which eaye “no Court other than 
a Court of Revenue shall take cognizance of any 
■dispute or matter in respect of which a suit lies 
under the 4th Schedule.” 

If the objeot of the suit is really to ptejudioe, if 
possible, the rights which the defendant rival 
tenant or the zemindar may have, and which if 
they wish to establish, they must have recourse to 
the Revenue Court, i.e.. if it is an attempt to 
evade the provisions of the Tenancy Act, it oSends 
against provisions of S. 167 of the Act. 

Under S. 167 of the Tenancy Aot, it is beyond 
the jurisdiction of the Civil Court to make a de- 

• claration. The Civil Court cannot investigate even 
much less find on the allegations of the plaintiffs 
that he is for one reason or another, an occupancy 
tenant, nor for the same reasons can it decide 
whether the defendants are permanent lessees. 

■{tiyves, J.). siTA Ram «. Chait Ram. 

71 I.G. 447=4 L R.&. ReT. 291 = 
_ . A.I.R. 1923 All. 257. 

ayainsf a co-sharer by an ejected tenant 

. . Tenancy Act of 1882— Rsvenua Court, no 
jurisdiction. 


In a suit, where the plaintiff alleges that 
defendant, a co-sharer lambardar, granted 
■ occupancy tights in certain khudhast land ai 
after his possession for about five years over i 
took It back forcibly, when he had ceased to 1 
a lambar^r and when the proprietary body h« 
becoQie the owner or landlord of his tenancy Ian 

'•07 M-distrlbatlon, 

Eeld, that his suit as against a 00 sharer who 
not ^ lambardar is not a suit between landloi 
and tenant and is triable by a Judge who is not 

• Eovonu6 officer, 

(Nofs ; This question of jurisdiction will n< 
now arise since the passing of the new Tenanc 

A.J.O.). JAGANNATHi 

■^EBBAO. 63 I.C. 127= A.I.R. 1922 Nag. 2' 
MliYlU nd ReYonue Ooupts -Title tuU. ** 

fiHA a petBon has exclusive proprietat 

title or title to exclusive possession it is a right i 

^ a question of title, an 

' ?n!!w° 0 “^ tas jurisdiotion to decide the questiot 
{Dalip 8mgh, J .). NihAL SINGH y. JAOAT SiNG! 

^ , ,, 109 1.0. 644=A.I.R. 1929 Lah. 8S 

Deolaraiion oan be sought in a Civil Ooui 
against a person claiming proprietary right 
■^ndera perpetual lease. {DcUal, J.C.). Zalk 

• Singh y. BI8 HDNATH Singh. 89 I.C 221- 

12 O.L.J, 638=2 O.W.N. 839= 

. A.I.R. 1926 Oudh 7J 

Oottff has jurisdiction. 

The decision of a rent Court may he final on 
•qtuestiou relating to the nature of a tenanoy • bt 
where the tenancy is denied and a rival title^ is se 
'dp, whether as a oo-tenaut or as a oo-uuder-nrc 
•prletor, the deoision of the Revenue Court is nc 
^nal and the question of the rival title oan fort 
»tho proper sabjeot of adjudication in the Oivi 

•wnrt. As between persons olalming to be oo^ten 

tote under a title derlTod from a oommon anew 
i*oe, the question is really one of inheritanoe ■ an 


jurisdiction— C oneent— Value of. 

the Civil Court is not debarred from entering Into 
it. {Kanhaiya Lai, A.J.O.). LACHHMAN y. BAM 
Singh. 61 I.G. 290= 24 0. 0. 19= 

A.I.R. 1921 Oudh 125. 

^Glvil and Revenne GeuFts— Hiscallaneous. 

Civil Court can interpret documents of titlo 
though result may be prejudicial to a party in a rent 
Court. 

Civil Courts have jurisdiction to Interpret a 
document bearing upon the rights of the psrtles to 
a litigation. The interpretation may have the 
effect of placing a party in a position which would 
be highly disadvantageous to him in the Rent 
Courts but the Civil Courts cannot be deprived of 
the jurisdiction to interpret a document because 
of the danger of such a oonseqaenoe following 
from the exercise of that jurisdiotion. (Although 
this was the view of the Judge, he followed the 
uniform course of decisions to the contrary). 
{Dalai, J.C. and \7asir Sasan, A.J.O.). BiSHU- 
NATH Saran Singh w. Sitda Bakhsh Singh. 

79 I.C. 784=10 O.L.J. 315= A.I R. 1924 Oudh 69. 


'Whero the objeot of a suit brought in a oivil 
Court, though in form one for deolaratlon of status, 
is really to forestall a suit under S. 95, Agra 
Tenanoy Act, in the Revenue Court by the defen- 
dants, or to strengthen the hands of the plaintiffs 
in the event of their having to file a similar suit in 
the Revenue Court, 

Held, that the Civil Court has no jurisdiction 
to entertain the suit. {Hears, C.J. and Byoes, J.). 
JAGANNATH U. BALWANT SINGH. $8 I.C. 247= 
20 A.L.J. 670=44 AU. 692=A l.R. 1922 All. 372. 


—Oonsent— Submission to. 

— ■ -Where a person appears unconditionally or 
without protest, he submits to the jurisdiction* 
Manitoba and North-West Land Corporation v. 
Allan, (1893) 3 Ch. 432, Rel. on. {Marten, C.J. and 
Kemp, J.). V. R. NAIK y. BALWANT SiTARAU. 

100 I.C. 951=29 Bom.L.R. 138= 
A.I.R. 192? Bom. 135. 

Forstjw Courf — What amounts to. 

Where defendants apply to set aside an ex parte 
deo^ passed against them in a foreign Court 
having no jurisdiction and appeal against the decree 
that amounts to submission to the jurisdiotion of 
such Court. {Barrison and Addison, JJ.). HARI 
Singh v. Mahomed Said. 102 1. 0. 823= 

8 Lah. 54= A.I.R. 1927 Lah. 200. 

‘Conduct. 

Where in a suit by the plaintiffs for an injunc- 
tion restraining the defendants from exeoutlng 
oertaln decrees got In another Court, the defendant 
appeared and contested the suit, 

Held, the conduct of the defendants amounted 
to flubmlsaion to jurisdiction and that the Court 
had therefore jurisdiction to pass an order for 
temporary injunotion. (Cottfts and Ross, JfX 

QANQA Singh v, Prithi ohand lal Ohou- 
dhury. 69 I.C. 891=4 Pat. L.T. 10= 

1 Pat. 396= A.I.R. 1922 Pat. 31. 
—ConBent— Value of. 


— ■ '—Findings of fact binding. 

Where, with the acquiescence of both parties a 
Judge departs from the ordinary ooarse ol ptoge- 
dure and decides upon a question of fact, lb fa In- 
competent for the parties afterwards to aaaume 
that they have then an alternative mode ol ptooeed* 
Ing and to treat the matter as II it had been heard 
in dueooutw. flurpBssv. Morton, (1895) A.0. 186.« 
White V. Duiea 0 / Buoefsiioh, (1817) 1 H T» i9AAkNK\ 
70 and. fiuifros v. IVAito, L. 
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JURISDICTION— Oonsent — Value of. 

A.I.R. 1924 All. 570 ; A.I.R. 1925 AIL 271 and 
A.I.R. 1925 All. 558, Rel. on. {Weir and Ssn, JJ,, 
on reference by Dalai, J.). MADAN MOHAN v. 
Munna LAL. 113 I. c. 644= 

26 A.L.J. 804= A.I.R. 1928 All. 497. 
• Where the want of jurisdiction is not appa- 
rent on the face of the proceedings but the absence 
of jurisdiction depends on a fact in the knowledge 
of a patty, then, if he does not bring that fact for- 
ward but allows the Court to proceed with the 
judgment he ought not to be permitted to impeach 
the jurisdiction in any collateral proceeding. {Das 
and Adawif, JJ.). DWABKA PBASADV. JAI BAR- 
HAM. 67 I. C. 686= A.I.R. 1922 Pat. 322. 

— Consent — Whether confers. 

—— Jurisdiction cannot be conferred by consent 
or waiver. {Dalip Sinqh, J.). LACHHMAN DAS 
HATHOH MAL V. SHAMSDDDIN. 115 I.C. 23= 

A. I. R. 1980 Lah. 240. 


JURISDICTION — Consent— Whether oonferi 


i. 


General principle. 


— — 

If a decree is passed ex parte by a Court wbicb 
had no jurisdiction to try it, the defendant, judg- 
menl'debtor, can challenge it on the ground that 
it was passed by a Court which bad no jurisdiction. 
The general principle is that jurisdiction cannot 
be conferred by consent of the parties and any 
waiver on their part cannot make for the lack or 
defect of the jurisdiction. 38 Cal. 639, Rel. on. 
{Misra, J.). Jagannath v. Bikarmajit Singh. 

10 L.R.A. Rev. 204= A.I R.1929 Oudh 383. 
-Consent or silence of parties cannot confer 

I • i « t VK » V A 


jurisdiotion. {Ross. J.). SOMAR SAG v. BALCHAND. 
109 I.C. 46 = 9 Pat.L.T. 499= A.I.R. 1928 Pat. 451. 
The provisions of S. 137, Cr. P. Code ate im- 
perative and failure to comply with them vitiates 
the order, when the opposite party appears before 
the Magistrate, shows cause and alleges that what 
was claimed as a public pathway was not so, the 
Magistrate should record evidence on the matter 
of the complaint as in a summons case. Ho is not 
justified in consenting to act so to say, as an 
arbitrator and to decide the matter simply after a 
local InspeotioD. Consent of the parties or waiver 
does not vest him with a jurisdiotion to proceed in 
such a manner. 21 C.W.N. 926, Rel. on. {Iqbal 
Ahmad, J.). BHOOR v. Tara Singh. 99 I.C. 415= 

25 A.L.J.155==8 L R.A.Cr. 25 = 
28 Or.L. J. 159 = 7 A.I.Cr. R. 198=49 All. 270= 

A.I.R. 1927 All. 267. 
——Where a Court has no jurisdiotion to enter- 
tain a suit of a particular nature, the consent of 
parties or their failure to raise the point cannot give 
jurisdiction to that Court. A.I.R. 1926 Bom. 362, 
Foil. {Shah and Percival, JJ.). ABDUE RBHMAN 
V. BHARMA BUDHYA. 101 I-C. 338= 

29 Bom.L.R. 273= A. I.R. 1927 Bom. 663. 

Principle explained. 

Where a Judge is not competent to try a suit or 
hear an appeal, it is not open to the parties to give 
the Judge a jurisdiction by apparently submitting 
to it. 9 All. 191 (P.C.), Expl. Butthere may be cases 
in which jurisdiction depends on certain allegations 
of facts and where those facts have been establish- 
ed and have been accepted by a Court and on foot 

of those facts a judgment has been ® 

party is not at liberty to question the jurisdiction 
of the Court. 87 M.L.J. 849. Rel. on. In such oases 
the facts which give the Court “n 

faots to be established by evidence audit la 

-to a Court to come to a conclusion on the evidenoe. 

«1. 660. 


Ko consent of parties could give the Court 
jurisdiction. {Phillips, J.). SOBBAIN GOUNDANc. 
SENNIMALAI GOUNDAN. 92 1.0.400= 

23 H.L.W. 67a 

Parties cannot by acquiescence or consent 

confer upon a Court a jurisdiction which it has nob 
got. {Sir John Edge.) BHOQILAL v . TEMPLE COM^ 
MITTEE. 87 I.C. 313=6 L.R.P.C. 117= 

41 C.L.J. 628=1923 M.W.N. 474=22 M.L.W. 248= 
30 C.W.N. 459 = 23 A.L.J. 535 = 27 Bom. L.R. 879= 

2 0.W.N. 535 = A.I.R. 1923 P.O. 165= 

49 M.L.J. 26 (P.C.>. 
Parties by consent cannot confer jurisdic- 
tion where it does not esiet. Hence where a Court 
has no jurisdiction to refer a dispute to arbitration 
the consent of the parties cannot validate thei 
reference. {Suhrawardy and Cuming, JJ,)^ 
T. WANG V. SONA WANGDI. 87 I.C. 633= 

52 Cal. 559=42 C.L.J. 26 = 29 C.W.N. 886= 

A.I.R. 1925 Cal. 812. 
When the Judge has no inherent jurisdic- 
tion over the subject-matter of the suit, the parties 
cannot by their mutual consent convert it into 
a proper judicial process. It is the settled practice 
of the Bombay High Court to entertain objections 
taken for the first time even in second appeal, and 
even in England the Court oan raise the question 
of jurisdiction at any time in proceedings for 
divorce. {MacUod, C.J., Marten and Crump, JJ.}l 
Alfred Wilkinson v. Grace Wilkinson. 

77 I.C. 654=25 Bom.L.R. 945= 
47 Bom. 843 = A.I.R. 1923 Bom. 321 (F.B.). 

If a Court has no power to adjudicate upon 

subject-matter which does not fell witWn its pro- 
vince as defined by law, and if it has no juiisdior 
tion over the subject matter of controversy, the 
consent of parties cannot confer such jurisdiction. 
36 Cal. 193 at 206 ; 36 Mad. 39. Ref. {Spencer and 
VenJeatasubba Rao, JJ.). VARADACHABIAR o. 
RAMAKRISHNAMDA. 76 I.C. 781 = 

32 M.L.T. 258=1923 M.W.N. 208= 
17 M.L.W. 744=A.LR. 1923 Mad. 497= 

44 M.L.J. 367. 

-A Court cannot get jurisdiction if it had not 
any in law, merely because the complainant in.* 
voked its jurisdiction. {Krishnan, J.). Rama- 
SWAMI CHETTIAJI V,. MUTHUVELU MUDALIAB. 

71 I.C. 238= 45 Mad. 843=1923 M.W.N.57- 

16 M.L.W. 562=31 M.L.T. 420= 
24 0P.L.J. 110= A I R. 1923 Mad. 191. 

—Parties cannot confer on the Court, by their 

agreement jurisdictiou which it otherwise ooeS' 
not possess. {Adami,J.). MAHARAJA 
SUNDER ban KOEB. JI l O- 

3 Pat L.T. 628 = 24 Cp.L.J. 279= 

A.I.R. 1923 Pat. TOT. 

^—^The argument that the consent of parties 
would give the Couit jurisdiction is a very danger- 
ous argument to use. {Marten, J.). 

KINTOSHCO. V.SCINDIA STEAM NAVIGATION CO.,. 

LTD 75 I. C. 221=24 Bom. L.R. 833- 

47 Bom. 250= A.I.R. 1922 Bom. 444- 

No consent by the patties oan possibly oure 

an illegality. {Shah. Ag. 0. J. and Cruv^. J ). 

KARIAJAPPA NINQAPPA, In re. 68 I.C. bl9- 

24Bom. L.R. 807=47 Bom. 89= 
28 Cr. L.J. 587 = A.I.R. 1922 Bom. 384. 

Sttif instituted in Court without jurisdwtion: 

—Subsequent confirment ofjurisdtctton w\U not vah- 

^JuSiotion of the Bubjeot-mattor is pven oMy 
by law and cannot be conferred by 

objeorion. that a Court is not given suoh jurisdiD.- 



OIYIL. OEIMINAL AND BBVBNUE 
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1901 


JURISDIOTIOH— Consent— Whether confers. 

tion b; law, cannot be waiyed b^ the parties. 

Chottner, JJ.). JOTlSH PBOEAS 

Chattobaj V. Bagla kanth Cboddbuby. 

70 I.G. 822^36 C.L.J. 124=A.1.R. 1922 Cal. 274. 
■ ■ — Departure from ordinary practice by consent 

loill not nullify proceedings. 

1^0 one has a right so to conduct himself before 
a tribunal as if be accepted its jurisdiction, and 
then afterwards, when he finds that it had decided 
against him to turn round and aa; “You have no 
jurisdiction.” Departures from ordinary practice 
byoonsent will not nullify the proceedings or 
divorce there from the ordinary incidents of proce- 
dure unless there is an attempt to give the Court a 
jurisdiction, which it does not possess, or some* 
thing occurs, which is such a violent strain on its 
procedure that it puts it entirely out of its course. 
(Oldfield and Bamesam, JJ.). MUTHIAH Chetti v. 
PALANiAPPA Chetti. 70 I C 432= 

45 Mad. 90=15 M.L.W. 190^1921 M.W.N. 764= 
l.l.B. 1922 Had. 447=41 M.L.J. 394. 


‘—Co-ordinate. 

- Declaration that certain order of Board of 
Bevenue is ultra vires connof be granted. 

Where a question of proprietary or under-pro* 
prletary right is Involved the Civil Courts have 
lull jurisdiction to determine it and to grant such 
relief as may be appropriate to the case. But the 
Civil Courts do not exist for the purpose of 
reviewing the decision of the Revenue Courts or 
deciding on their validity. The two classes of 
Courts are Courts of co-ordinate jurisdiction, and 
the Civil Courts have no power to control or super- 
vise the decisions of the Revenue Courts except in 
fio far as such power is given them by law. A de- 
claration that an order of the Board of Revenue 
assessing rent on a certain area held by the 
plaintiff is ultra vires, and inoperative against him 
cannot be granted by itself apart from any question 
of proprietary right. 1 O.L J. 344 and 23 0.0. 842, 
Foil. (Daniels, J.C.). Umanath Bakbhsinqh 
V. JANEI BAESHSINQH. 86 I.O- 864 = 

12 0.£<.J. 226=2 O.W.N. 199=29 O.C. 10= 

A.I.R. 192S Ondh 410. 

- -Concurrent proceedings for similar relief— 
Procedure explained. 

Two points appear to be usual on considering 
whether the Court should have regard and defer to 
a jurisdiction with which it may come in conflict 
or whether the Court can fairly expect that other 
Ijinsdiotlon to defer to it. One is the priority in 
time and the other is the extent of the relief asked 
for or obtainable in the other jurisdiction. It is 
for the Court to say that the action is a oollusive 

action and to recall the order made by it for the 
appointment of a Receiver. It is of the utmost 
importanoe that where oonourrent proceedings for 
similar relief are taken in two different ■ and inde- 
pendent Courts, no order should be passed which 
may lead to friotlon or oonfliot of jurisdiotiou. No 
other Court of oo-ordinate juriediotioo or indepen- 
dent jurlsdlotion oan treat it as of no effect in an 
Interlocutory proceeding, (Dow and Boss, JJ ) 
Bhbidhab Chowdhury i». Muonibam Bangar* 
78 1.0.620=3 Pat. 357=6 Pat. L.T. 243 = 
1024 P.H.0.0. e4=A.I.R. 1924 Pat. 491. 
— Deoieion as to. 

~ . PerPttIfnn, i^.— It is the true object of the 
suit which must be oonsidered in order to deolde 
u what Court it should be heard. ( Kanhaiv ^ Lali 
^niels and PuUan , JJ .). BalwANT Sinqh 
BDBABJIT. 06 I.O. 968=48 All. 77Aa, 

♦v, i . . vM.A.If.1.. 1009= A.I.R. 19^7 All. 70 


JURISDIOTIOM-Exoess of. 

■ ■ -A Judge may have to decide various matters 

and various issues which are raised by the parties 
in the course of the trial, but certainly what the 
subject-matter of the suit or application is, must 
be determined by looking into the applloation 
itself or the plaint of the suit itself. 44 Cal. 788, 
Foil. (Majumdar, J.). BabAT CHANDBA v. MOM 
Mohan. 104 IC. 349= 46 G L. J. 46= 

A.I.R. 1927 Gal. 711. 

' ifalerial issue should not be decided for cons*- 
dering whether it has jurisdiction. 

The Court for the purpose of oonaidetlng whe- 
ther it has jurisdiction or not cannot decide a 
material issue in the case. In order to And out 
whether the claim of the plaintiff is bona fide or 
not, when a plaintiff claims two items of property 
and the defence is that there is some dispute as 
regards one item of the property and the other 
item has been included in the plaint only to give 
jurisdiction to a higher Court, the Court would 
not be justified in deciding whether the plaintiff 
has a title to the other item, and whether the 
Court would have jurisdiction If the other item was 
excluded. The mere fact that the olaim to the 
other item is untenable is not a snffiolent reason 
for the Court to say that the olaim is an Inflated 
olaim and the suit should have been filed In a 
Court of lower monetary jurisdiction. 21 Mad, 271, 
Bel. on ; ' 8 Bom. SI, Disf. (Devadoss, /.). 
Rajgopala Ams «. Muthubamieb. 

_ 91 1.C. 737= A.I.R. 1926 Had. 339* 

-^xoeas of. 

— Decree on a petition for adjournment. 

A joint petition by both the patties to a suit 
requesting the Court to adjourn the case for the 
parties to arrive at the terms of a oontemplated 
settlement is not by itself a compromise when 
nothing further was done by the parties In further- 
ance of their original Intention. A deoroe based on 
the original petition itself .as if it were a com- 
promise is without jurisdiction. (Ranicin, C.J.and 
C. C. Ohose, J.). HABIDAS MADAK t>. RAMDA8 
MADAH. 34 O.W.H. 1066. 

in Revenue Court against fenattts and 

— Decree — Appeal by trespassers alone on 
the ground of jurisdiction — Suit against thesn alone 
dismissed. 

A landlord filed a suit against tenants in respeot 
of rent due and other defendants were joined as 
trespassers. The suit was decreed against all 
deieadants. The trespassexs-defendanta only 
appealed and challenged the deotee on the ground 
of jurisdiction. 

Held, that though, when a question of jorlsdio- 
tion is raised with regard to a suit as framed, the 
jurisdiction will relate to the entire suit, yet In 
this oaee tenants-defendants not being affeoted the 
decree against them need not be disturbed but the 
suit should be dismissed against the treepassera- 
dolendants, (TTaBoce and Rnnivosa Ayyan^or, //.). 
GHINKASWAMI SEBVAI V. Ybneatabubba 
VATHIAB. 110 I.c. 247=1928 M.V.K. 213= 

A.I.R. 1928 Mad. 681. 

In a suit for partition of land aBritiah 

Court oaxmot deal with ao much of the property 
which is situated outside its jurisdiction, is., out- 
British India, (Ls ^ssignol and Broodtoav, 
JJ,). Mow Ram v. Kanhaiya mal. ** , 

« .. .. ’7 1.0. 780=2 ti.L.J,81». 

— —wnetion proceed%ngs-€ourt cannot ofder 
prod^wn of documents about which sanction i» 

asHedJonb . > ^ it 
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JURISDIOTION-ExerciBe of. 

Where in sanotion prooeediugs under S. 195, 
Cr. P. Code, in respect of a certain doonment, 
the Judge ordered the plaintiff to produce the 
document, 

Held, that the order -was without juriadiokion 
and absolutely repugnant to all those funda- 
mental notions of fairness to a person about to be 
accused of a criminal offence which lie at the root 
of the Criminal Law of England and of India alike. 
{Schwabe, C J.t Oldfield and Coutts Trotter, JJ.), 
Muniswamyv. Rajaratnam. 72I.C. 340= 
45 Mad. 928 = 16 M.L W 503=24 Cr.L.J. 340 = 
A.I.R. 1923 Had. 136=44 H.L.J. 774 (F.B ). 
— Exercise of. 

’The very unusual jurisdiction of making a 

bargain — Practice. 

The Court does not exist for the purpose of 
making a new contract between the pities, but 
merely to determine and enforce such a contract, 
if any, as the parties themselves have made. But 
in very exceptional oircumstances such as to pre- 
vent a fraud on a party who has erected buildings 
on another man's land in consequence of certain 
expectations held out to him the Court can exercise 
that very unusual jurisdiction of making a bargain 
which the parties themselves had not speoifioally 
made. This jurisdiction, however, being unusual 
and at the same time of a powerful character must 
be exercised with all due discretion. 29 Bom. 580. 
Rel. on and 28 Cal. 693 (P. 0.). Ref. {Marten, C J. 
<ind Murphy. J.). GINNING CO. v. MOTI- 

liAL HIRABHAI SPINNING GO. 123 I.C. 481 = 

53 Bom. 792= 31 Bom. L. R. 1310= 

A.I.R. 1930 Bom. 84. 
'A local legislature has no jurisdiction to 
legislate save for its own province and can have no 
effect beyond the jurisdiction of its own legislature. 
{Remfry, J.), CHHATTOOLAL MiSSER & CO. V. 

Narain Das Baijnatb Prasad. 

121 I.C. 403=56 Cal. 704= 
A. 1. R. 1930 Gal. 53. 
Pet Bhide, J*.— When the law vests discre- 
tion in a certain authority, the Courts are entitled 
to see that the discretion is exercised in a proper 
manner but when the discretion is conferred in 
wide terms the scope for interference of the dis- 
cretion is narrowed to a considerable extent. 
{Broadway and Bhide, JJ,)> Des RAJ v. EM- 
PEROR. A.I.R. 1930 Lah. 781. 

Decree for more than the pecuniary lirnit. 

The jurisdiction of the Court depends on the 
valuation of the claim as made in the plaint, and 
especially in a suit for accounts, the jurisdiotion 
to pass a decree for more than its pecuniary limit 
is not excluded when it is found on taking accounts 
that a sum of more than such pecuniary limit is 
due 10 Bom. 200; 14 Bom. 19 and A. I. R. 
1927 Bom. 83. Ref. {Patkar and Murphy, JJ.). 
Erishnaji Vinatak v. motilal Mogandoss. 

31 Bom. L.R. 476= A.I.R. 1929 Bora. 337. 

judicialO'der—Construction — Misdescription 

does not afect jurisdiction. ^ ^ 

An order of the High Court directed: “Let the 
order of His Majesty-in-Couaoil be sent down to 
the Small Cause Court Judge at Benares with 
powers of a Subordinate Judge, for 
according to law and let the amount taxed by th s 
Court bo oortiffed to the Court below. An appli- 
cation to enfotoe this order was made to the Dis- 

Beld, that the misdescription of the Court wMoh 
was to execute the decree was merely in the naimre 
of a slip and did not affect the jurisdiction of the 


JURISDlCTION-EzeroUe of. 

District Judge to execute the decree. {Mukerji 
and Sen, JJ.). SOHAN BiBI t>. BAUNATH DA8. 
112 I 0. 876=50 All. 767=26 A.L.J. 387 = 

A. I R. 1928 All. 293. 

Where the Court has jurisdiction to entertain 

the matter but decides the case erroneously with- 
out having regard to the provisions of the law, the 
judgment is not a nullity but must have due effect 
if it is not set aside by appropriate proceedings. 
(B. B. Ohoseand Oraham, JJ.). ISHAN CHANDRA 
Banikya V. Moomrajkhan. 97 I.O 770= 

30 C. V.N. 940= 43 C.L.J. 24= 
A.I.R. 1926 Cal. 1101. 

■"•Foreign subject. 

When the jurisdiction of a Court in British 
India is involved against a subject of a foreign 
State on the ground that by coming within the 
physical boundaries of the jurisdiction of that 
Court he is liable to be sued as if he were a subject 
of Hi^ Majesty, a duty is oast upon the Court to be 
as jealous in safeguarding bis liberties as if he 
were for all purposes a subject of His Majesty. 
{CoiUts-TrotUr, C.J.). SethoHAND MULD DDDHA 
V. PORDSHOTAMDOSS. 94 I.C. 312=50 Mad. 27= 

1926 H.W.N. 328=24 H.L.V. 94 = 
A.I.R 1926 Had 584=30 H.L.J. 348. 
■The jurisdiction of the Court and the occa- 
sion when it may be exercised are two distinct 
things. {Kennedy, J. C., Raymond, Aston, Rupchand 
Bilaramand Percival, A J.Cs,). WALTER JOHN 
Brooks v. Nee babwick. 91 I.C. 99= 

A.I.R. 1926 Sind 58 (F.B.). 

Magistrate. 

Where a Magistrate had jurisdiction in the 
whole district but under the distribution memo 
only certain cases were sent to him fox trial. 

Held, he had jurisdiction to entertain complaints 
from the other parts of the district. {Baker, J . C.). 
Yakub u. appaswami. 81 I.O. 44= 

25 Cr.L.J. 658=A.I.R. 192S Nag. 40. 
Inherent jurisdiction to do substantial juS’ 

tice. . . 

The law cannot make express provisions against 
all cases that may possibly arise and there is 
therefore always an inherent jurisdiction in Courts 
of law to make order ex-debitio justice so that teal 
and substantial justice may be don® au J to do which 
all Courts exist. {Wazxr Hasan, A. J . C.). 

Singh v. bachuran. 80 I.C. 444= 

A.I.R. .1925 Oudh 128. 

Questions of property— Cognisable but caste 

questions not. , , 

Court has jurisdiotion to decide that the plain* 
tiffs were entitled to the user of the properties in 
dispute in accordance with the caste usage an 
custom because a question of property is involved. 
Bub once the Court holds that the plaintiffs have 
that right then the way in which they might exer- 
cise their right is a question which is really one 
for the castes themselves to decide and not for any 
particular individual or faction and is oerbainlf a 

question which no Court would 

{Macleod, C. J. and Crump, J.). CHUNNlLAIi 

GOLABDAS V. OHHOTELAL PRANJIVANDAS. 

76 I.O. 635= A. I. R. 1924 Bom. 322. 

.^Existence and exercise of jurisdiction m^t be 

distinguished— Illegal exercise can be remedied only 
bv aporopriale procedure. ,, . 

Jurisdiction in relation to the proceedings of 
a Court means the authority of a Court to decide 
a particular cause or matter. Where 
exists, the ptooeediogs are binding on t^® 
until set aside by some process known to me isw. 
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JURIBDIGTION— Exeroiie of. 

^hey oannofe be get aside or disreRarded in a colla- 
^lal proceeding. There is fundameatal distinc* 
tion between existence of jurisdiction and exeroiee 
■of jurladiotion, and those proceedings only can be 
declared null and void and therefore disregarded 
which have bean conducted by a Court not having 
any authority to conduct them; but where the 
complaint is as to the mode in which the jurisdic- 
tion has been exercised the appropriate procedure 
provided for the removal of the grievanoe must be 
pursued if the oomplainant is to have any remedy 
for the injury done or supposed to be done to him. 
{Das and M'acpherson, Jj.). Jagdiswar NaratAM 
V. MD. Hafiq Hussain. 77 l.C. 851 = 

5 P.L.T. 473=1924 P.H.C G. 142= 

A.l.R. 1924 Pat. S37. 


—Voluntary submission by foreigner vests juris- 
diction and then foreigner can be restrained from 
executing decree in anoOier Court. 

The sovereign of a country, acting through the 
Courts thereof, has a right to exercise jurisdiction 
over any person who voluntarily submits to his 
jurisdiction, or in other words, the Courts of a 
country are Courts of competent jurisdiction over 
any person who voluntarily submits to their juris- 
diction, The Courts of this country would not 
grant an injunction against persons residing out- 
side their jurisdiction and not subject to the juris- 
diction of the Court in oases whore they would 
have no means of enforcing the order. A Court has 
jurisdiction on the application of the plaintiff in a 
suit in which the defendants have entered appear- 
ance, to issue a temporary lujunotion restraining 
the defendant from exeoutiuR in another Court a 
•deoree obtained against the plaintiff. {Dawson' 
Miller, C,J. and Ross, J.). (MAHARAJA) BAHADUR 

«INGH V. Seth Hokum Chand. 71 1.0. 11= 

4 P L.T. 48= A.l.R. 1923 Pat. 209. 

“4 ^iftglstrate has no tight to Insist that a 
oomplainant proceeding under one of two sections 
■either of which may apply, to the facts he alleges, 
shall be brought under the one rather than under 
the other. {Oldfield and Krishnan, JJ,). PONNU* 
."SWAMi Thevan V, Emperor. 

68 I.C. 612=19 M.L.W 199=1922 U.W.N. 122= 

SO M.L.T. 351=23 Gr. L.J. 148= 
A. 1. R 1922 Mad. 62=42 M.L.J. 139. 
—High Court. 


; — The Bench taking the criminal appellate an 
ireTieional business of the High Court is alway 
Authorised to outortain spplioatioDB in oonnexio: 
with orders made by Civil Courts under Ss. 19 

Cal. 477, Bel. or 
iC,C. Qhose and Pearson, JJ.). SAbat Chahdr, 
Habi Ohaban Db. 81 C.L. J. 43= 

^ A.l.R. 1930 Cal. 28S 

Ordinance, whether is intra vires or ultr 
-vires can be examined by Sigh Court. 

High Court oan examine au Act of the leglslatue 
whether enacted by the legislature itself or by th 

•Governor-aeneral-la-Oounoil or by theGovemoi 

General, in order to see whether the said Aot o 
Ordinance has been made and promulgated with! 
the Boope ofithe powers conferred on the legislature 
4he Govemor-General-in-Oounoil and the Govemoj 
General respectively, by the Government of Indi 
Aot, 1919. A.l.R. 1920 P.O. 28 and 4 Oal. 172 (P 0 ' 
Al. on. {Broadway and Bhide, JJ.). DBS Raj t 

Bmpebob. A.I.R. 19M Lah. 781 

-“government of India Aot (1919). Ss. 106 am 

^ oettlotari falls withli 

jn^al jnrlsdiotion as distinguished from appel 

Wfe 0* ^ other iuziadlotioa— High Court has m 


JnRISDIOTION-“InsolT 6 no 7 Court. ' 

juiiadiotiou to issue writ of certiorari against 
Governor acting with Minister for Public 
Health. 1 Mad. 89 (P.B.); A.l.R. 1921 Mad. 624; 

6 Bom. L.R, 39*2 ; 13 Bom 520, Ref.] A.l.R. 
1919 P.C. Si, Not foil. {Venkatasubba Rao and 
Madhxvan Nnir, JJ.). (PENUQONDA) VENKATA- 

batnam V. Sect, of State. A.l.R. 1930 Mad. 896. 

— High Court constituted after 1915 oan take 
cognisance of any offence ooguizable by High 
Courts unless prohibited by Letters Patent. 
{JaiLal.J.). Fakir SiNOH v. ALi Mahomed. 
115 l.C 428=30 Gp.L.J. 460=12 A.I.Cr 413= 

A.l.R. 1929 Lah. 217. 

Lunacy jurisdiotion — High Court has power 

to luterfere with improper order on its own account. 
(Rankin, C.J. and Majumdar, J.). BURAJ BA8INI 
DEBI V . Mohendra Nath. 103 l.C. 725= 

54 Cal. 836 = 31 O.W.N. 838=46 G.L.J. 197= 

A. 1. R. 1927 Cal. 636. 

Habeas corpus. 

High Court has, under its common law powers, 
jurisdiction bo issue a writ for the production of 
a person outside British India, provided it is satis- 
fied that be is in the custody or oontiol of a person 
within its jurisdiotion and 8. 491-A, Or. P. C. does 
not deprive it of that jurisdiotion. {Macleod, 0,J. 
and Coyajee, J.). Mahombdalli v. Ismaidji. 

95 l.C. 49=50 Bom. 616=28 Bom.L.R. 471 = 
27 Gp.L.J. 721= A.l.R. 1926 Bom. 332. 
— — It is not possible to deprive the High Court 
of any powers granted to it by its Charter except by 
direot legislation. Case-law referred to. {Macleod, 
C.J. and Coyajee, J.). Mahombdalli v. Ismailji. 
95 l.C. 49=50 Bom. 616=28 Bom. L R. 471= 
27 Cr.L.J. 721=A.1.R. 1926 Bom. 332. 

The High Court has the power to alter or 

modify a scheme of management of an institution 
itself and so rules framed under such scheme are 
as liable to alteration or modifioatlon by High 
Court as any other provisions of the scheme itself. 
{Fawcett and Madgavkar, JJ.). Shankarlal v, 
Daeob Temple committee. 94 1 0. 47= 
28 Bom.L.R. 309= A. I. R. 1926 Bom. 179. 

Each District Court is a Court of general 

civil jurisdiction and there is no warrant for the 
High Court to exert its equitable powers against 
persons residing within the jurisdiction of the 
Dlstriot Courts. (Macleod, C.J., Crump and Ooya- 
jee.jj.). India SPINNING and Weaving Oo., 
Ltd. V. Climax inddstbial Syndicate. 

91 1.o. 847=50 Bom. 1=27 Bom.L.R. 1281= 

A I R. 1926 Bom. i (P.B.). 

High Court has uo juriadiotion to entertain 

reference or give opinion on application submitted 
to His Highness the Maharaja of Benares, in civil 
oases, from that State, and decided by His High* 
ness. {Mear$,O.J,andPiggott, J,). SSEOBODH 
Ram V. Shiva Prasad. 86 I.G, 23= 

47 All. 382=23 A.L.J. 34=A.1.R. 1929 AU. 293. 
C. P. Code (1908). 

Where the Small Cause Judge returned a plaint 
which had been first presented to, and returned by, 
the Munsif to be presented before the former, and 
the Munsif adhered to his previous order, 

Beld, the High Court is entitled to make suoh 
an order as would enable the plaintiff to have hU 
action tried. (Row, J.). Raeaob Rahman «• 
Athab Hussain. M i.q. 

2Ptt.L.T.739=A.I.R. 1922^.868, 
— Imolvenoy Oourt. 

I— Ottsler. 

The fact that the Insolvent makes n deed ot 
ttuflt vfhioh U held to he oaonot quat tho 
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JURISDICTION^lssolvoiioy Oonrt. 

Insolvency Court from its jurisdiction. If he 
commits acts of insolvency and is adjudged an 
insolvent, the adjudication in insolvency ia with 
the Insolvency Court and the Court must adminis- 
ter the estate as an Insolvency Court. [Slttari, 
C.J. and JRaza, J.). Sharfuzzaman t>. H. HUN- 
TEB. 121 I.c. 903=6 O.W.N. 982= 

- , A. I. R. 1930 Oudh 20. 

One of the debtors declared insolvent— Plaintiff 

must proceed in the Insolvency Court. 

The fourth defendant executed a bond for 
Rs. 800 for himself and for the minor defendants 
1 to 3, they being members of a joint Hindu family. 
The executant was declared insolvent. 

Held, in such a case it was the plaintifis’ 
business to proceed with their case under the In- 
solvency Act despite the fact that there vfcte 
minors concerned who were not bankrupts, 
{Prideaux, A.J.C.). VlTHAL v. Ramchandra. 

72 I.C. 327 = 19 N.L.R. 128= A.I.R. 1923 Nag. 257. 

^InTeatment of. 

■ Agreement of parties-'Deviation from ordi- 

nary practice. 

Provided there is no inherent want of juris- 
diction in the Court with regard to the subject- 
matter before it or with regard to person, parties 
should be held to the agreement that the ques- 
tions between them should be heard and deter- 
mined in proceedings quite contrary to the ordinary 
cursus curiae. If, therefore, there is an agreement 
that the money due under an agreement was to be 
realized by execution rather than by regular pro- 
cess of separate suit, the agreement can be given 
efieot to. Pisani v, Attorney-Oeneral, Oibraltar, 
6 P. 0. 516; 2 I. A. 219; 20 Cal. 22 and 11 All. 228, 
Foil. {B. B. Qhose and 8. K. Qhose, JJ.). 
Hbidomohan Banyal «. Khagendra Nath. 

34C.W.N. 213= A.I.R. 1929 Cal. 687. 

■ J urisdiction cannot be vested or div ested by 
agreement of parties. 

The litigants cannot by agreement inter se divest 
a Court of its inherent jurisdiction over the 
subject-matter of a suit just as they cannot confer 
jurisdiction by consent where it has none. 

In a contract of sub-agency it was agreed that all 
accounts were to be rendered, and money to be paid 
at the place K where the agent carried on his 
business and not at A where business of sub- 


agency was to be carried on. 

Held, that the special provision in the agreement 
was intended to confer jurisdiction on the K Courts 
to adjudicate upon disputes, if any, between the 
parties and that it was not intended to and could 
not have the efioct of divesting the civil Court in 


A of their jurisdiction to entertain suits arising 
out of the sub-ageooy which were otherwise 
cognizable by them. A. I. R. 1923 Lab. 425, Rcl. on. 
yjai Lai, J.). JAGANNATH AMAR NATH V. BURMA 
OIL CO. 119 I.C. 481=11 li.L.J. 282= 

A.I.R. 1929 Lab. 605. 
No action of any party can confer jurisdic- 
tion on the Court where it does not exist. {Dalai, 
J.). BUBAJ PRASAD V. BALDEO. 108 I.C. 464= 

80 All. 254=29 A. L. J. 1032= 

1 T R. All. 111. 


Where by statute matters are referred to the 

determination of a Court of Record with no fuHhec 
provision, the necessary implication is that the 
Court will determine the matters as a Court. Its 
jurisdiction is enlarged but all the incidents of 
such jurisdiction including the right of appeal 
from Its decision remain the same. 1913 A.u. 54 d, 
Foil. \8chiDabe,C.I.,Bamesam and WaUer, JJ.)i 



JURISDICTION— Irregularity. 

parthasaradhi Naidu Garu V. Kotbbwara 
Rao Gabu. 78 I.c. 98=47 Had 389= 

19 M L W. 402=34 M L.T. 50= 
1924 M.W.N. 272= A. I. R. 1924 Mad. 661= 

46 M. L. J. 201 (P.B.). 

False statement to bring case within jurisdic- 
tion is abuse of process of Court. 

Plaintiff in order to be able to file a suit ata’ 
certain place made wrong statements knowing them- 
to be false. 

Held, the Court had no jurisdiction to hear the 
suit. If a plaintiff makes allegations which he 
knows to be false and untrue, and makes them 
with the object of thereby inducing a Court to- 
entertain the suit and thereby assume to invest 
itself with jurisdiction, such a thing is an abuse 
of the process of the Court, is a fraud upon the Court 
and cannot be permitted. {Mears, C.J. and Banerji; 
J.). Abdul ghafur v. Nuruddin Ahmad. 

71 I.C. 411=20 A.L.J. 984=45 All. 193= 
4 L.R.A. CiY. 28 = A.I.R. 1923 All. 137. 

No initial jurisdictionSubseiueni invest* 

ment of— Effect. 

For the validity of a judgment in a suit the juris' 
diction of a Court over subject-matter of the suit 
must exist throughout the proceedings, as well aa 
the time of its instructions as at the time of its 
disposal. The' institution of a suit in a Court 
without jurisdiction is null and void and the 
investiture of that Court with jurisdiction at a 
subsequent period has no effect to cure the nullity.- 
(Mookerjee and Chotener, JJ.). JOTISH PR0KA9 
Chattebji V. Bagla Kanta Choudhdby. 

70 I.C. 822=36 C L J. 124=A.I.R. 1922 Cal. 274. 
Where a Court has no jurisdiction to enter- 
tain a particular type of suit, non-objection by 
defendants in the first 1n(>tance cannot confer om 
the Court jurisdiction to deal with any question’ 
arising in the suit except the question of jurisdic- 
tion. 9 All. 191, Ref. {Sadasiva Aiyar and Coutts- 
Trotter, JJ.). GOVINDAS\WMI KADAVARAN V. 
KALIAPERUMAL. 66 I.C. 837=16 M.L W. 155= 
1922 M.W.N. 83=A.I.R. 1921 Mad. 698- 


—Irregularity. 

■ Order passed by a Magistrate after he hands 
over charge or transfer is without jurisdiction. 
[Neiobould and Suhrawardy, JJ ). .lAGAT BANDHU 

Saha v. Jagabandd Saha Sardar. 

76 I.C. 432=25 Cr. L.J. 192* 
38 C.L.J. 201 = A. I. R. 1924 Cal. 192. 

The only Court which can rectify an improper 

orderas to Court-foe underS. 81 of the Court-foes- 
Act is the appellate or in a case where no appeal 
lies, the Eovisional Court . {Stuart, J .). MiNGAN 

V. Emperor. 81 1. C. 56=25 Cr. L.J* 588= 

A.I.R. 1923 All. 86. 

The Court acts without jurisdiction in fixing 

the valuation on a sale proclamation before the 
date fixed for the same. {Coutts and Ross, JJ-h 


SuKHBAJ Bahadur v. Bebi Bdkhsh. 

66 I.C. 360=3 Pat.L.T. 342 = A.I.R. 1923 Pat. IW, 
— Irregular exercise does not destroy jurssatc- 


There is a fundamental distinction between 
e existence of jurisdiction and the oxeroXeo 
jurisdiction. The circumstance 1^"®’ 

otiOD has been exercised in an irregular manner 
,es not destroy the jurisdiction, for a Court- 
.9 jurisdiction to decide wrong well ^ 
lookerjee and Buckland, JJ.)- PRAM 
DSEti. Bhdban Mohan BOSE. 

64 I.C, 980=49 Cal *007 

25 O.W.N. 585= A.I.R. IMZ Cal. 821^ 
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JURISDICTION— Matrimonial. 

—Matrimonial. 

— Jews. 

Olanse 12 of the Letters Patent gWee the 
High Court jurisdiction to entertain a suit arising 
out of matrimonial disputes between Jews, and 
In deoiding it the Jewish Law must bo applied 
“with 8Uoh adaptations to the circumstances of the 
case as justice may require.” {Cruvip, J .). RacbeL 
Benjamin v. Benjamin. 94 I. G. 59= 

50 Bom. 369 = 28 Bom.L. R. 328 = 
A. L R. 1926 Bom. 169. 
In proper cases the Court can pass a decree 
nisi for dissolution of marriage among Jews and 
has power to order permanent alimony. (Crttmp. 

J,). R. Benjamin v. benjamin. 94 I.C. 59= 

50 Bom. 369=28 Bom. L.R. 328= 

A. 1. R. 1926 Bom. 169. 

—Meaning of. 

.JSftct or meaning of Court having jurisdic- 
lion to entertain suit explained. 

A Court having jurlsdiotion to entertain a suit has 
also jurisdiction to decide it whether the decision 
on the merits be right or not. If it has decided 
wrongly, the only remedy for the aggrieved party is I 
to take steps prescribed by law for setting it aside, 
either by means of an appeal or revision or, where 
the law provides such a remedy, by means of a 
fresh suit. (Ananthahrishna Ayyar, J.). Manietam 
V. OhanDBASBKHARUDU. 31 M. L. W. 587= 

A. I. R. 1930 Mad. 573=58 M.L J- 542. 
” It is the authority to decide a case at all and 
not the decision given therein which constitutes 
jurisdiotioD. Jurisdiction is the power to bear 
and determine and it does not depend either upon 
the regularity of the exercise of that power or upon 
the oorreotnosB of the decision pronounced, for the 
power to decide necessarily carries with it the 
power to decide wrongly as well as rightly. An 
irregular exercise of jurisdiction does not render 
the order made in the case without jurisdiction 
and such orders regularly made must be set aside 
and cannot be challenged in a collateral pro- 
ceeding. A. I. R. 1921 Cal. 81 and 25 Bom. 337. 
Ref. on. {Mitter and Mallik, JJ.). Mahommed 
Hussein V. Khanakazi. 118 1.0.570= 

A. I. R. 1928 Cal. 606. 
Pet Patkar, J. — The ospression ‘‘jurisdic- 
tion’' is of varied signification and would mean 
the extent of the authority entrusted to a Court to 
administer justice either as a Court of original 
jurlsdiotion or Court of appeal. {Patkar and Baker, 
JJ.). PESTANJI RATANJI DABU & Co. V. COIjLEC- 

lOB OP West Khandesh. loi I.C. 582= 

51 Bom. 416=29 Bom. L.R. 361 = 

A.I.R. 1927 Bom. 272. 
"‘The Word ‘jurisdiotion’ may be used in two 
sensesi vis., in the sense of juriediotlon over the 
subject-matter of the litigation, or in the sense of 
power to make the order. {Pearson and Qraham, 

JJ.), siATEM Biswas v. bahadub khan. 

89 I.C. 744=42 C.L.J, 22=30 O.W.N. 41= 

Cal. 1268. 

" Jurlsdiotion falls under four different heads* 
(1) territorial jurlsdiotion, (2) pecuniary jutlsdio- 
tion, i(8) juriediotlon of the subjeot-matter, and 
(4) jurisdiction of the person. {Das and Adami, JJX 

Pawb Satdeo.Kabain w. Ramayan Tewari 

71 I.C. 705=2 Pat, 385= 4 Pat. L.T. 147 = 

- . ^ 1923 Pat. 242. 

Jurisdiction may be defined as the power 

jad authority conferred on a Court to pronounce 
«o jientonoe of the law or to award remedies 
provided bj law, upon a stoto of j facta, proved or 


JURISDICTION— Objection to. 

admitted, referred to the Court for decision, and' 
authorised by law to be the subject of investigatloxa- 
or action by that Court, and in favour of or agalnsh 
persons who present themselves, or who are 
brought before the Court in some manner sanction- 
ed by law. (Dasand Adami, JJ.). Dwarka PbabaI>* 
u. JAi Barham. 67 I.C. 686 = A.I.R. 1922 Pat. 322- 

—Objection to. 

— ' Dufy to enquire. 

Jurisdiction cannot be conferred by waiver or by 
consent. Where the defendant challenges tho 
jurisdiction of the Court and the plaintiff keeps 
quiet, it is the duty of the Court to frame an issuai 
on the question of Jurisdiction and decide the same.^ 
{Dalip Singh, J.). Lachhman Das v. Shamasut>^ 
DIN. 31 P.L.R. 734= A.I.R. 1930 Lah. 240.. 

Estoppel io forum. 

Where in a proceeding in a Revenue Court the 
defendant contended that the Civil Court was tho 
fnrtim and the objection having been uphold by 
the highest Court the plaintiff filed a suit in thft 
Civil Court, 

Held, that the defendant could not raise any: 
objection as to the maintainability of the suit. 
{Hasan and Bisheshvnr Nath, JJ.). MahadbO' 
SiNGH v. PdDAi Singh. 7 O.W N. 21. 

' ■' Having regard to the provisions of 8s. 110- 

and 119 Biharand Orissa Municipal Act (7 of 1922) 
no Civil Court has jorlsdictiou to enquire into a. 
question of fact which the legislature has placed' 
within the jurisdiction of the Municipal authori*- 
tiae the subject-matter of the Aot, e. g., imposition 
of tax on a holding as a dwelling house when the 
validity of the proceeding under which or by which- 
the Municipal authorities came to assess this hold* 
ing as a dwelling house is not challenged and ia- 
not sbowrn to be ultra vires of the authorities. 
35 Cal. 859.B«/. {WortJ.). COMMRS. OF THE PATNA 

City Municipality u. Kshetro Das Bose. 

11 Pat. L.T. 390=A.I.R. 1930 Pat. 189. 

—Tenant suing proprietor in Civil Court for 
determining boundary of his holding— Objection as. 
to jurisdiction not raised in both Courts— High- 
Court can allow it to be raised for first time. {Ash' 
wortKJ.). JADCNANDAN STNGH v, BECHAN KOBRI^ 

116 I.C. 870=10 L.R. A. Rev. 278= 

A.I.R. 1929 All. 442. 

Late stage— Technical mistake — Beetification. 

of. 

The Municipal Magistrate of Calcutta passed an 
order of demolition of a certain structure and 
made the receiver of the premises in question a. 
party to the proceedings. The point raised was that 
the order ought to be set aside as the Reoeiver was^. 
made a party without tho leave of the Court* 
appointing him. 

Held, however as the proceedings had gone on. 
till the final order was passed without any such, 
point of jurlsdiotion having been raised and as the 
Reoeiver had actively participated in the proceed^ 
ings, the Opposite Party should be given an oppor* 
tunity of rectifying the mistake bv an application 
to the necessary Court and the order need not ba- 
set aside. 15 O.W.N. 925. itel. on; 80 Cal. 721, Ref. 
{Pearson and Mullick, JJ ). SatiranjAN BANB&r 
jeh V* Corporation op Oalojtta. 

1929 Or. G. 187= A.I.R. 1029 Oal. 514^. 

——TTaitJer— Principle eeplained. 

No doubt a party oannot waive an objeotiou as to. 
jurisdlotion based on peouniary llmita, but he oan. 
do BO if the objection depends upon the proof or* 

certain faots. A.I.R. 1926 Lah. 29(^ 
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JURISDICTION— Objection to. 

If the objector first denies them and then admits 
them in any substquent proceedings, he must be 
-deemed to have withdrawn his objection as to 
jurisdiction and then it is not open to him to raise 
■ that objection at any stage of the same litigation. 
{Jai Lai, J.). GOKAL Chand y. LiLA RAM. 

118 I.C. 393= A. I. R. 1929 Lah. 173. 

An objection to jurisdiction, if it is apparent 

on the face of the record, can be taken at any stage 
•of the litigation. [Jai Lai, J.). RamjiLal u. Amar 
Singh. 119 I.C. 721=11 L.L.J. 236. 


Where, after question of jurisdiction has 

been already dealt with and decided, objection is 
taken to it, the Court is justified in refusing to go 
into it again. (Brown,/.). V. 8. AYYAR v. MADNQ 
Nyun. A.I.R. 1929 Rang. 228. 

Costs accepted under protest. 

Where a party accepts costs, though under pro- 
test, under a Judge's order which, but for the 
order, would not at that time be payable, he can- 
not afterwards object that the order was made with- 
out jurisdiction. Kino v. Stfftmonds, 7 Q.B. 289 and 
Tinkler v. Silder, 4 Ex. 187, Foil. ; 21 O.W.N. 232, 
Appr.\ Obiter of C. J. in 2L G. W, N. 232. 
Diss. from,', Croft v. Lumley, (1858) 6 H. Ij. 672, 
Appl.; 12 C.L.J. 556, Di$t.\ Oliver v. Uantilus Sfcam 
Shipping Co. , (1903) 2 K.B. 699, Cons. (Jackson. 
■J.). Ramaswami Chettiar V. Chidambaram 
Chettiar. 1031.0.620=39 M.L.T. 608= 

26 M.L.W. 927= A.I.R. 1927 Mad. 1009. 

■The question as to whether Civil Court has 


jurisdiotion to try a suit, though abandoned in the 
Trial Court can be raised in appeal. 11 Mad. 26 
(P.O.), Foil. (Ufookerjee and Rankin. //.). R\JBN- 
DRA Narain Chowdhury y. Satish Chandra 
OHOUDHDRY. 77 I.C. 793 = 50 Cal. 948 = 

A.I.R. 1924 Cal. 233. 

•Not taking objection to jurisdiction in lower 


Courts will not confer jurisdiction on a Court 
which it does not have otherwise. (Cltewis, /.). 
TTabi Baksh V. Mahammad Alt. 87 I.C. 305= 
3Ii.L.J. 380 = 70 P.L.R. 1922=A.I.R. 1921 Lah. 72. 

An objection to jurisdiction not taken in the 

lower Appellate Court oannot bo entertained in 
second appeal. (Rafique and Piggott, JJ.). LALA 
t>. Ram Chandar. 63 1. 0. 259 (All.). 

—Taken in appeal— Duties of Appellate Court. 
Where objection is raised to the jurisdiction of 
the First Court in appeal, tho Appellate Court 
should decide the case on all points and if it opines 
that the case was under-valued and thus the trial 
'Court should not have entertained it, it should de- 
cide whether the under-valuation has prejudicially 
aflected the disposal of the case. If it decides 
that the other issues were rightly decided by 
the trial Court, the appellate Court must decide 
whether the under-valuation has afieoted the merits. 
(Walsh and Ryves.JJ.). GUMAN SlNGH v.Ragu- 

NATH Singh. 63 I.C, 107=3 U. P.L.R. (A.) 201. 
—Ouster. 

• EjS^ect. . 

Where a particular Court has jurisdiction to 

try a suit at the initial stage and passes a prelimi- 
naty dcoreo fot accounts, but its jurisdiction is 
ousted to deal with further prooeedinga later on 
when the amount found due is more than the 
Court has jurisdiction to pass a decree for, 
inary decree passed by the lower Court is not with- 
out the jurisdiction of that Court and is void. 
A.I.R. iW Cal. 907 (P.B.) ; A.I.R. 1928 Lah. 167; 
A.I.R. 1926 Lah. 376 (F.B.) and A.I.R. 1924 Lah. 


JURISDICTION— Ouster. 

425 (F.B.), List. (Jai Lai, J.). FA2AL KABIM 
Chisti y. Municipal Committee, Jullundub. 

118 1.0.937= A.I.R. 1929 Lah 107. 

Suit for accounts — Preliminary decree — Trans- 
fer — Powers of the transferee Court. 

When after passing of a preliminary decree for 
accounts the case is transferred to another Court to 
deal with further proceedings of the case, the 
former Court having no jurisdiction to pass a decree 
for the amount found due, it is no doubt open to 
the latter Court to consider the question of a ds 
nouo trial, but that is merely a matter of discre- 
tion and the preliminary decree that has been 
parsed must be takeo into consideration as it 
cannot be set aside except in due course of law, i.s., 
by an appellate Court and the latter Court to 
which the case has been transferred cannot ignore 
the preliminary decree and try the case from com- 
mencement. It can exercise its discretion to hold 
a de novo trial only from the stage after the pass- 
ing of the preliminary decree, bat oannot go behind 
it. A.I.R. 1924 P.O. 198 (P.O.), ife/. (Jai Lai, /.). 
FAZAL Karim y. municipal committee, Jul- 
LUNDUR. 118 I.C. 937= A.I.R. 1929 Lah. 107. 
——The jurisdiction vested in a superior Court 
is not to be ousted except by express language or 
obvious ioference from the provisions of a Statute, 
{Percival, J.C. and Rupchand Bilaram, A,J.C.)> 
Mahomed abdul Majid y. emperor. 

101 I.C. 471=28 Op.L.J. 439=8 A I.Cp. R- 43= 

A.I.R. 1927 Sind 173. 
■ ■ —— Consent of party or his pleader that a 
Court has no jurisdiction to try the suit does not 
oust the jurisdiotion of that Court to try it. 
(Dalai, /.C.). Gurcharanv. Kh.agesar. 

91 I.C. 108= A.I.R. 1926 0adh272. 

-Where the Legislature by means of an Act 

confers powers on any person for a public purpose 
from which an individual may receive injury* il 
the method of redressing the injury is pointed out 
by the statute the ordinary jurisdiction of Civil 
Courts is ousted and in case of injury the party 

oannot proceed to action if the Act eioludes the 

jurisdiction of the Civil Court. 38 Bom. 642 and 
i2C9.\.l51, Ref. to.iRaymondandKennedy. A J.Cs.). 
DAYARAM RAMDAS V. SEORETARY OF STATE. 

78 I.C 940 = 18 S.L R. 68=A.I.R. 1925 Slud 130. 

-It is clear that litigants^oannot by agreement 

inter se divest a Court of its inhereut jurisdiotion 
over the subjeot-matter of a suit any more than 
they can confer jurisdiction on it by consent where 
it has none. {Shadi Ldl, C.J. nnd Zdfdt Alif /•)• 
KiDBi Prasad y K.R. Khosala. 

75 I.C. 590=5 L.L.J. 300= A.I.R. 1923 Lah. 429. 
-^^-Contracl— Submission clause— Party bringing 
suit in violation of— Procedure explained. 

The jurisdiction of a Court is not taken away 
either by a submission clause in a contract, 
the existence of arbitration proceedings the right ot 
a party to sdek the assistance of the Courts ^ 
restricted, and the Courts will not permit their 

iurisdiotion to be ousted. . 

As the jurisdiction of the Courts is 
ousted, whenever a party to a submission brings an 
action in respeot of any matter that he J*®® ^ 
traoted to refM ho may be liable to 

violation of hie oontraotual o';' tha only 
the Oouit that has aaisin of tha salt, la the y 

Tribunal for tho time and 

iuried lotion to deoido tho rights ot the parties ana 

tSo arbitrators beeome /«««“ 
authority to deal with tha dieputa abates. 
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JURISDIOTIOH— Pecuniary. 

Wiien a party to a contract files a suit in lespeot 
oi any matter that he has contracted to refer to a 
private tiibuoal, the Court is not ousted of its 
jurisdiotion to try the suit. It is open to the other 
party to apply for stay of the suit on the ground of 
the contractual liability to refer the matters in 
dispute to arbitration and the Court may in a pro- 
per case hold its hand and refuse to proceed with 
the trial of the suit. But in the event of no appli- 
cation being made to the Court for a stay of the 
suit, the Court that has seisin of the disputes 
between the parties oan proceed to adjudicate upon 
them and its decision is binding upon the patties. 

The Court in which the suit is filed actjuires 
seisin of the suit immediately on its institution, 
and its jurisdiction to try it cannot remain suspend- 
ed till such time as an application for stay of the 
suit has been made to it and it decides whether it 
should proceed with the suit or not. {Raymond, 
A.J.G.). illTSUI BUSS\N KAISHA, LTD. v. FIBU 
OF TOTABA&I BHAOWANDAS. 85 I.c. 893s 

17 S.L.R. 223= A. I. R. 1921 Sind 166. 


-^Pecuniary. 

— — A Courtoannot award damages in excess 
of its peouniaij jurisdiotion. (Newbould and 
Oraham, JJ.). Nabikchandra Dhabv. Abdul 
(3ofor. • 91 I.C. 436= A l.R. 1926 Cal. S96. 

■ -A Court cannot grant a decree for possession 
oi immovable property on payment of a sum of 
money whioh exceeds the pecuniary limit of its 
jurisdiction. 16 P.R. 19DS (F.B.) and 19 P.R. 1908 
(P.B.), Foil* (Shodi Lai, C.J,, Broadway, Harrison, 
Fforde and Campbell, JJ.). JaswanT Ram v. 
MOTI RAM. 96 I.C. 890=7 Lab. 370 = 

9 L.L.J. 68=27 P. L.R. 605= 
A.l.E. 1926 Lah. 376 (F.B.). 

—Personal. 


Foreign CourtS'^Action in personam over 
British subject. 

Neither the fact of possessing property in a 
foreign country nor entering Into a partnership 
there to deal with that property gives the Courts of 
the foreign oouatty jurisdiction in an action in 
personam over a British subject not resident in 
the foreign country at the date of the action provid- 
fid he Boithor fippeaced to the ptooess doe fizptefie* 

ly agreed to the jurifidiotioo of the foreign Court. 
En^nt^ V. Symon, (1908) 1 ,K. B. 302, Foil. 
[Sarnsonand Addison, JJ.), Habi Bingh v. 
Mahomed Said. 102 i.o. 523=8 Lah, 64= 

, . . A.I.R. 1927 Lah. 200. 

./ ansaiflfson as to person, if it exisls, is not 
ousted by mode of bringing the person before Court. 

Jurisdiotion as to person is conferred on the 
Court by suing the person in a Court competent to 
try the oauae as against that person, not by the 
mode which the Court adopts in bringing the per- 
son before the Court. 


Where the condition for the assumption of juj 
diction as against a person exists, the authority 
^e Court to try and determine the cause as agaii 
him is complete, and the mode whioh the Ooi 
adopts to bring that person before the Court afie 
the exercise of jurisdiottion. and not its exieten 
21 Oal. 66; 26 Bom 887, Foil. 

The fast that the Court disobeyed any partii 
hw provision of the statute is not sufficient to ee 
blish that there was no jurisdiotion in the Coi 
to readsr judgment in the oase. But where t 

disobedlenoe leads to this rssult that, asaoon 
qu^oe ot the disobedience there Is no proper nai 
to tte suit, the oase is different, (jDaeaiKi Ada^ 


JURISDICTION— Praotioe. 


JJ.). PANDB SATDEO NAEAIN V. Ramaian Te- 

WARI. 71 I.c. 706=2 Pat. 335=i 

4 Pat.L.T. 147=A.I.R. 1923 Pat. 242- 

—Practice. 

It is a well-established doctrine that a sta- 
tute interfering with the established state of law 
must receive a strict construction, and when the- 
language is doubtful, the Courts should lean 
against an ouster of the jurisdiotion of the ordinary 
tribuoals. {Shadi Lai, C.J., Fforde and Teh 
Chand, JJ.). ALI MUHAMMAD v. HAKIM. 

108 I. 0. 748=29 P.L.R. 396=9 Lab. 504 = 

A I R. 1928 Lab. 121 (F.B.). 

^“Valuation found by sub- Judge was challenged 

in High Court, which increased the valuation and. 
held that appeal lay to it on the increased valua- 
tion though on itbe valuation of the sub-Judge 
appeal lay to District Judge. (Stuart, C. J. and- 
Raza, J.). Umanatb Baksh Singh v. Ram 
Baehsh. 94 I.C. 343 = 1 Luck. 202= 

6 O-W.N. 1217 = 13 0 L.J. 229 = 
A.I R. 1926 0adh42S; 


decree passed by his predecessor while taking accounts 
as directed tn the decree. 

Where a Court, while passing a decree onmorb-- 
gage ordered, that an account should be taken o£- 
the mortgage debt due under the mortgage bond, 
but his suooessor, while taking account, did not. 
oonfine himself to make an order fortheamouni- 
whioh on taking the account, he found to be due 
as the mortgage debt, but proceeded to award 
interest from the date of the suit on the amount of. 
the mortgage. 

Held, that he had no snob power, that his duty* 
was to take the account whioh his predecessor 
directed to be taken, and he had power, if neces- 
sary, to order who should be liable, and to what 
extent, for the costs of taking the account. (Sir- 
John Edge.) SOUBBNDRA MOHAN v. HARI PbASAD. 

91 I.C. 1033=24 A.L J. 33=1928 M.W.N. 49= 

8 Pat. 136=7 Pat.L.T. 97=28 Bom. L.R. 1136= 
30 O.W.N. 482=62 I. A. 418=42 0 L.J. 692= 
A.I.R, 1928 P.O. 280= 50 M.L.J. 1 (P C.). 

Fancoutw Island Settlers Rights Act (1904), 

V* ^“^Eieutenant Governor in Council should act 
judicially in deciding a question under S. 3— But he 
y Mt bound by technical rules of evidewe or proce- 
dure— Hxercise of disersiion— ATo interference by 
logal proceedings. 

The statute of 1904 requires that before the 
authority to issue a Crown grant under S. 3- 
18 acted upon the Lieutenant Governor in Oounoil 

Bhall decide the question whether or not there is 

reasonable proof* or "improvement'* or occupa- 
tion and of intention to reside aud the function of 
the Lieutenant Govotnor-in- Council in deoidintr 
upon such question is judicial in the sense that ha 
must • preserve a judicial temper" and perform his 
duties conscientiously with a proper feelina of 

responsibility" whether or not the proof advanced 

IS * reasonable proof *’ is a question of faot for the 
designated tribunal, and the decision by the Lieu- 
tenant Governor in CouuoU in the affirmative oannok 
be questioned in any Court so long as It is not 
demonstrated that there was no "proof* beforo hlim 
whioh aoting jud^ioially. he could regard as reason- 
ably sufficient. The Lieutenant Governor-ln-Ooun- 
oll Is not bound by the technical rules of Biltiah 
Columbia law touching the reception of hearsay 
evidenoe wd there is nothing necessarily Inoom- 

in the faot that auoh svidenoe is teoeived. ^ ^ 
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-JURISDICTION— Ppeaumption. 

Where there is some evidence in support of the 
application and there is no adequate reason for 
holding that this evidence might not be properly 
-considered to be reasonably convincing, the grant 
made by the Lieutenant Governor in*Counoil cannot 
be questioned. As to matters touching the refusal 
to direct the production of the deponents in support 
of the application for grant for orosb^examination 
and the refusal to grant an adjournment for the 
purpose of the opposite party to adduce evidence in 
opposition to the application, where the opposite 
party were given the fullest opportunity to present 
before the Lieutenant Governor in Council every- 
thing they might desire to urge against the view 
that the depositions produced in themselves consti- 
tuted “reasonable proof” and that they had the 
fullest opportunity also of supporting their conten- 
tion that the depositions alone in the absence of 
cross-examination ought not to be considered 
sufficient and that further time should be allowed 
to enable them to prepare their case. 

Held, that the appointed authority for dealing 
with the matter, was the executive Government of 
the province directly answerable to the Legislature 
■and that the Lieutenant Governor-ia-Council was 
not bouud to govern himself by the rules of proce- 
dure regulating proceedings in a Court of Justice. 

Where it cannot be suggested that they proceeded 
without any regard to the tights of the respondents 
'the procedure followed must be preeumidi in the 
absence of some conclusive reason to the contrary 

to have been adopted in the exercise of his disota- 

tloQ under the statute as a proper mode of disoharg- 
ine the duty entrusted to him. His decision 
taLn in the exercise of that discretion ara final 
and not teviewable in legal proceedings (7tscoun« 

l!!!i“inaeB“ion8 of jutisaiotion the presumption 
in favour of giving jurisdiction to the highest 
8 All 438: 4 Bom. 624 ; 26 Cal. 381 and 
S Bom 348 Be/. J".). GULAM Hdsain 

f ft u SAJAN 0. OLABA D'SOUZA. 120 I.C. 834= 

LALJISAJAN 0. ^ ^ 

A.I.R. 1929 Bom. 471. 

Grani of incidental powers—Orant of principal 

•*’X'^So““T“o!^Jurisdiotion does uo^ 
from an intention presumed to exist in the oj 

fhe author of the Notification but from apt words 
'^i.irfalffeotto that intention. The doctrine o 

interpretation lit res magu valet, ^ 

Innt he invoked so as to confer jurisdiction. 

The grant of the inoidental or accessory powers 
4oes no*t carry wUh it g- o the p^rmo.pal 

powers. Cs EMPEROB o. NOOB- 

DO Souza hoho, EMJE ^ ^ ^ 

MAHOMED. 66=28 Cp. L J- 913- 

A LR. 1928 Sind KF.B.). 

-rUl^ZsI^rate clulcUng at juMon-Trial for 

lesser ojj-snre tkaa f „ne under 

Where the offenc P fried the accused for a 

3. 430, I.P.C. but e eu I p.C. audit appeared 

not the latter oSenco, 2^ jj 575 

vii" »»■ «■ 


JURISDICTION— Procedure. 

PICHA KDDUMBAN V. SEBVAIKABA THBVAN. 

1930 M.W.N. 770. 

Preliminary decree for acoounta— Amount 

found due being in excess of Court’s jurisdiction— 
Proper order is to transfer tbo case to the Court 
having jurisdiction and not to return the plaint 
for presentation to proper Court. {Jai Lit, J.). 
Fazal Karim v. Municipal Committee, Jul- 
LUNDUR. 118 I.C. 537=A.I.R. 1929 Lah. 107. 
—Where a Judge has jurisdiction to try a case 
under the ordinary procedure, the mere fact that 
he trios it under a special procedure is no ground 
for dismissing that suit. The proper procedure is a 
remand. {Broadway and Zafar Ali, JJ.). Bhondu 
MAL V. MD. AHMAD. 99 I. C. 648 = 

8 Lah. 156=9 L.L.J. 97 = 28 P.L.R. 339 = 

A.I.R. 1927 Lah. 174. 
•Civil Court-Landlord's suii for ejectment— 
C ognviance of. 

Where the landlord is suing in the Civil Court a 
tenant for ejectment of the lands in his occupa- 
tion, when the suit brought by the latter to con- 
test the notice of ejectment has failed, but the 
landlord has not succeeded in getting possession 
of the land, the landlord’s suit brought in the 
Civil Court is not maintainable. The proper course 
for him to take is again to apply to the revenue 
Court for assistance to ejeot the tenant under S. 63 
of the Oudh Rent Act, and as long as that has 
not been done, the landlord is mot entitled to treat 
the tenant as a trespasser and to sue for his eject- 
ment in the Civil Court. 1890 S. 0. 180 and 1 U. D. 
B. R. 318. Bel. on. {Hisra, /.). ANPDBNA Kubb 
V. Ram R.atan Sinoh. 97 1. C. 893= 

3 O.W.N. Sup. 162 = A. 1. R. 1926 Oudh 555. 

Where the plaintiff is absent at the heating 
but the Court tabes evidence nevertheless for the 
purpose of taking action under S. 476, Cc. P. 0., the 
evidence cannot be said to have been illegally or 
imotoperly taken. {Wallace, J.). VSNKATASUB- 
BiAH, In re. 69 I. C. 440=16 M L. W. 925= 

1922 H. W. N. 811 = 23 Or L.J. 712= 
A.I.R. 1923 Mad. 228 = 44 M. L. J. 74. 
—Submission to— No inherent lack of jurisdie- 
lion— Absence of formality is immaUrial. 

If there is submission to the jurisdiction of a 
Court and if there is no inherent lack of jurisdlo- 
tion in that Court the absence of formality, (e. g.t 
asking leave of the High Court under Letters 
Patent which would confer complete jurisdiction 
on that Court) will not tender the judgment of 
that Court null and void. (Das and Foster, //.). 

Ganesh Nabain Sahi Deo v. Manik l^l. 

—^Suit allowed to be withdrawn with leave to 

file fresh suit-Circumstances not 

scope ofR. 1 . 0. 23— Order is not void— Fresh salt is 

”"ln?dfr1o? withdrawal of a suit with leave to 

institute a fresh suit, made under 0. 23. R. 1 

in oircumstances not within the scope of the rule, 

oaunot be treated as an order made 

diction ; such order is consequently not 

void. A fresh suit instituted upon leave so granted 

is not incompetent. . .. 

The Court trying the ®"'LH«ther 

oompetoQb to enter into the question, whethM 

CoZ which grented the 

withdraw the first salt with (Distiuo- 

fresh suit had property made ji„n and 

tion betwooti the existence of j a 4 . HaI 367a 
exeroiso of jutlsdlotion pointed oat.) 44 Oal. 367. 



1917 


0I7IL, CBIMINAL AND' EBVENUB 


191 $ 


JURISDICTIOH— Rent Court. 

’QverrvXed. (i£ookerjes, Ag.C.J., Fletcher^ Chaiterjee, 
iPeunon and Ghattdhuri, JJ.). HBIDA7 NATH 
EOY ti. RAM Ohandba Babna Sabma. 

48 Gal. 138=A.1.R. 1921 Cal. 34 (F.B.). 

—Rent Court. 

■ Where the deoision of the rent Court is not 

final on the question of title as afieoted 'bj the 
plea of adverse possession, the Civil Court is quite 
competent to oome to a finding on that question 
independently of the judgcoent of the rent Court. 
iWazir Hasan, J.C.). Shahadat Khan v. Kamdar 
Khan. 89 1.0. 8i0- A.I.R. 1926 Oudh 161. 

Agra Tenancy Act, S. 197— Land situated in 

4!)anlonments area^Suit for ejectment from — Rent 
Court has no jurisdiction. 

The Rent Court has no jurisdiction in the matter 
where the land in dispute is situated in Canton* 
ments which are under the direct administration 
of the Government of India. The Tenancy Act 
does not apply in the case. But where the owner 
of the land asserts proprietary title, the appeal 
neoessarily lies to the District Judge. Section 197 
of the Tenancy Aot has thus application and as all 
the material necessary for decermination was 
before the High Court, it was justified indisposing 
of the appeal as if the suit had been in fact 
instituted in a oivil Court. Therefore the suit is 
taken as ;aQ ordinary suit for ejectment. (Sfuarf, 
J.). Secbetaby op State 0. mulda. 

66 I.C. 982 = A.I.R. 1922 All. 57. 

— Revenue Court. 

'The jurisdiction of the revenue Court as a 
summary Court is only in respect of claim by the 
land-heldot against the ryot. 38 Mad. 738, Rel, 
on. (Wallace and Srinivasa Ayyangar, JJ.). 
OHINNASWAMI v. VBNKATASOBBA, 110 I.C. 247 = 
1928 U W.N. 213 = A.I.R. 1928 Mad. 681. 
'Mutahon proceedings^uestion of title is be- 
yond jurisdiction. 

The matter for adjudication in Revenue Court for 
•the purposes of mutation of names is primarily the 
•question of possession and an inquiry into the 
title of the olaimaata for mutation of names is 
wholly beyond the juriediotion of that Court in the 
•case hefore it. {Hasan and Misra, fj.). ACHOHH 
Mibza V. Ahmad shah. 97 I.C. 922= i Luck. 529= 

3 O.W.N. 693=A.I.R. 1926 Oudh 594. 
— —Authority in the natter of sales for arrears of 
revenue. 

The only final authority for the purpose of sales 
sot arrears of Government revenue is the Collector. 
TheDeputy Collector has got only a delegated 
AuthorUy. Omission to give the party oonoerned 
notice before a revenue sale is confirmed overrul- 
ing the Deputy Oolleotor’s order to the contrary is 
not fatal although the Collector is bound ordi- 
narily to give such notice and it is epsoially so 

where it is shown that the party oonoerned had no 
valid grounds to put forth before the Court. {Deva- 
•COM, /.). NAGASWAMI AI7AR v. RamASWAMI 
Aiyab. 83 I.C. 212=A. I. R. 1925 Mad. 288= 

-Plea of adverse possession, 

When in a suit by a recorded oo-sharor for re- 
covery of rent, the plea of adverse possession is set 
up as a defence, the Revenue Court in Oudh is nob 
oniy perfectly oompetant to entertain and decide 

toe Plea bub when such a plea is raised in a rent 

^It, It is the duty of the Revenue Court to frame 
All issue on that behalf and give its decision there- 

Tn ^ 1^8. Poll. {WaZ niln 

Shbaj MAL 0. Sybid Md. Taqe. 

80 I.C, 880=A.I.R. 1925 Oudh 153. 




JURISDICTION— Special. 

■ 'Revenue authorities have juriadiotlon to 
efieot a partition of only the agrioultural land and 
have no such jurisdiction with respect to an abadi 
land. (Shadi Lai, C.J. and Leslie Jones, J.), M.ANJI 
V. GHULAM MQHAMMAD. 61 I.C. 416=2 Lab. 73= 

3 L.L.J. 75= 68 P.L.R. 1921= 
A.I.R. 1921 Lah. 187. 

—Small Cause. 

Where a Court of a p.-irtioular place is vested 

with the powers of a Small Cause Court to try 
suits up bo a particular amount, whoever occupies 
that Court is competent to try those suits. {Brown, 
J.). Madng Tin v. Kyin^hon. 121 1.O. 808= 

7 Rang. 809= A.I.R. 1930 Rang. 189. 
Plaintiff s allegations are to determine juris^ 

diction. 

In order to decide whether a suit is one of a 
Small Cause Court nature or not, one should refer 
to the allegations of the plaintiff contained in tha 
plaint. If those allegations make out a case, which 
is exempted from cognizance of the Small Cause 
Court, it is immaterial what the defence raised is 
and what the actual findings arrived at by the 
Court are. If the defendant were held to be 
estopped from conteoding that the suit was ex- 
empted from the oognizanoe of the Small Cause 
Court, merely beoause he had nob admitted the 
oommisaion of any offence, the result would be 
that the plaintiff would always be entitled to 
prefer a second appeal if the decision went against 
him, but the defendant would be estopped from 
doing BO. (SulatwkJ»» and Boys, JJ,). Deogh Rai 

V. Habak Nabain Lad. 97 I.o. 129=49 All. 88= 

J* A.L.J. 1017= A.I.R. 1926 All. 760. 

-Civil Court can try Small Cause suit if there 

Is no objection but Small Cause Court cannot trv 
suit if not Small Cause suit. (Findlay, Offg J 0\ 
ATMABAM V. BHAGWAT. 91 1^0. 216= 

8 N.L.J. 175= A.I.R. 1925 Ratf. 447. 
——It 13 nob for the plaintiff to fotoa the defen- 
dant to olaim a set off. Thus where the plaintiff's 

claim is for an amount beyond the jurisdiction of 

the Small Cause Court, the plaintiff oannot bv 
deducting an amount due from him to the defeu- 
dant on a quite different transaotion, brlnp hla 
suit within the jurisdiction of the Small ^use 
^urb. (Ra^nd and Kennedy, 'A./.Cs.). Fibm op 

ayasing Uttamsing p. Fibm ohetandas 
Tanoomad 87 I.C. 959=A.I.R. 1923 Sind sT 
* "Small Causa Court oaa enterfcaia a suit for 
recovery of price of half the produce of land 
against a Bargadar. {N.R. Ghatterjee, J.). Rahi- 
MODDIN MOLLAH V. NiBOD BABANI DeBI 

84 I.C. 683=40 O.L.j’. 197= 
I.I.R. 1924 dal. 1036. 

—Special. 

—Where a tribunal is constituted for a sneotat 
purpose, the Court oannot restrain persona who are 

TOO ba foundad on tha allegation that a Oonct 

legally oonatitatod, U not ptopatly oompatant to’ 
de^de questions within its jurisdiotion. (iJa, and 

8 Pat.L.T. 477=A.I.R. IW Pat m 
— Ciuil Couri cannof deal with cases under iha 
speoiaf tribunal refuses to Act 
Where a speoial tribunal out of the ordlnarv 
course 18 appointed by an Aot bo detetmiaT^^a^ 

Act, then, exoapt so far aa btherwiaa expresalynS? 

ividod or neoaaascily Implied that triKn^r?. 

.Idiotion to dstexnii/s t^rqliXf Mu'sTvt 
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JURISDIOTION— Special. 

If this tribunal had iunotioned and gWen a deoi- 
Bion, whether right or wrong, the Oivil Court 
would have no jurisdiction. Itia only when the 
special tribunal has refused to function that a 
Civil Court exercises the jurisdiction which the 
proper irilunal has faihd to exercise. A.I.R. 

1923 Mad. 476 and 81 Bom. 604, Foil. (Jackson, J.). 
Chidambaram Municipality v . Ghana- 
SAMBANDBAM. 94 I.G. 546=24 H.L.W. 510= 

i.l.R. 1926 Had. 798. 

When a public body has been created by a 

statute and that statute empowers Government to 
frame rules for its working, it is open to 
Government to create a forum for the pur- 
pose of deciding disputes as to elections directed 
to be carried out under the statute and thereby to 
exclude the jurisdiction of the ordinary Civil 
Courts. A.I.R. 1924 ilad. 523, Foil. (Devadoss and 
Waller, JJ.). VENKATA SlVA RAO v. RAMA 
KRISHNAYYA. 92 1. 0 790=30 Mad. 91 = 

23 M.L.W. 103=1925 M.W.N. 874= 
A.I.R 1926 Had. 246=50 M L.J. 148. 

A Civil Court exercising special jurisdiction 

may be persona designata and that whether it is so 
or not will have to be inferred from a considera- 
tion of the sp-^cial powers exercised and the special 
functions performed by the Civil Court. [Butledge, 
C.J, Beali and Chari, JJ.). MUNICIPAL 

Corporation, Rangoon «. M. a. shakur. 

91 1.O. 550=3 Rang 560 = 4 Bur. L.J. 202= 

A.I.R. 1926 Rang 25 (P.B.). 

It is an elementary principle of law relating 

to Joint Stock Companies that the Court will not 
interfere with the internal management of Com- 
nanies acting within their powers. A. I. R. 

1924 Cal. 598, FoW. [hobo, A.J.C.). 

FAKIBJI COWASJI .. E. A. 

Where the law has given jurisdiction to 

determine a matter to specific tribunaU only, 
determination of the matter by other tribunals is 
excluded. (Prideaux and 

GABOBA .. NabaTAN. 72 10^ ’ 2 . 

Land Aequisifion Act^No right of suit. 

Ordinarily when jurisdiction has been conferred 
upon a special Court for the investigation of 

Ztter. «hioh m.y po.sibl, 

such iurisdiction IS exclusive. 10 C. 991, 

The Land Acquisition Act creates a special 
inrifidiction and provides a special remedy, it 
would not be reasonable to hold that the Legis- 
lature having provided a special remedy in the 
Land Acquisition Act intended to make it opt'ooal 
with a party to apply for a reference under S. 18 or 
to iuBtitufe^a suirin the ordinary Civil Court. 

* A person having been served with a notice under 
S 9 was bound to apply for reference undw S. 18 
when he was dissatisfied with the award. He oan- 
maintain a suit in the ordinary Civil Court. 

WhaZrjee a, id PaiMoii. JJ.). SULESB Chandba 
Lbbae «. BIJOYCHAND MOHATJJP 

A. I. R- 1922 Cal. 4. 

Z!!!"The iu”ri°Ltion oU Court to deal with pro^ 
oeedlugs ceases^ When ^ Io“/r 

CoTr’aite'rwards in ^he matter 
juriadiction IGreuMs ^ Kumab Ghose, 

BEHABI manual p. ^J'“^^521 = 41 C. L. j. 349= 

A.I.R. 1925 Cal. 1023. 


JURISDICTION-Yenae. 

■Appeal from interlocutory order — Jurisdiction 


of Trial Court is not suspended thereby. 

Even if in case of interlocutory appeals the Higlx 
Court sends for the record for the purpose of dealing, 
with that particular matter, for all other purposea 
the suit is pending in the trial Court. Therefore 
the trial Court has jurisdiction during the 
pendency of such appeal to entertain the 
application of the representative of the deceased 
ptrty, to be joined in the suit. (Sfacleod, C. J. and' 
Crump. J.). Bhogi Lal Kirpa Shankab V. 
DarashA KoOVEBJEE. 75 I.O. 743= 

25 Bom. L.R. 306=A.I.R. 1923 Bom. 393. 

—Venue. 

•In a suit for accounts, the determination of 


the forum of appeal from the preliminary decree 
depends upon the valuation of the suit for purposes 
of jurisdiction, and the fact that the amount 
ultimately to be found may or may not exceed the 
valuation cannot disturb the coarse of appeal. 
(Shadi Lal, C. J. and Abdul Qadir, J.). HARI 
Chand f. Madan Lal. 31 P.L.R. 536= 

A.I.R. 1930 Lah. 832, 

Per Ramesam, J. — A Court, where a suit was 

originally tightly instituted, continues to have 
jurisdiction ovsjr the suit even if the place where 
the cause of action atines ceases to be situate with- 
in its jurisdiction. (Ramesam and Devadoss, JJ.)^ 
SUBBAMANYA AYYAR U. SWAMINATHA CHETTIAR . 

114 I. C. 545 = 28 U. L. V. 885= 
A. I. R. 1928 Had. 746. 

The venue in a particular case la determined 

by the nature of the claim as brought. 9tN.L. R. 54, 
Foil. (Prideaux, A.J.C.). JUGALKISHOBB tJ. NAGO. 

107 I. C. 671 = A.1.R. 1928 Nag. 221. 

. —A suit based on hundi can be brought in the 
High Court in whose jurisdiction the hundi was- 
endorsed and payment was made after default, be- 
cause au endorsement on the hundi is a part of the 
cause of action 2*2 Cal. 451 ; 4 Bur. ^33 r 

31 M.L.J. 816; Read'^. Brown. (1889) 22Q.B.D. 128;. 
and A.I.R. 1926 Sind 31, Foil. (Aston, A.J.C.). 

NABAIN «k CO. V. CHANDIBAM & CO. 

107 1. C. 218=22 S. L. R. 305= 
A. I. R. 1928 Bind 86. 

•Where a lower Court has jurisdiction, an 


aDDlication must be made to that lower Court first 
and its order obtained thereou before the supsnor 
Court is asked to exercise such i.'^cisdiotion as it 
may think fit. (Boys and Banerjx, J J.). 

PATI PABTHV, EttPEBOB.^^ A 'i.'i.°'897 = 

“ .IT. 

A Court should look at the substauoe ol the 

petitiou aod uot merely at the 

Jelled ou. {Dtvadoss. J )^ ? W 29 ^= 

waqqan Bi 97 I.C. 1031 = 24 M L.w. 

A.I R. 1926 Mad 

,Venue is determined by construction of plaint 

‘rJ^heTht^a fu^f lies iu the small 

Sr ^ 

with reference to a demand oonsideration. 

J.). SAMO ASABIU. ANACHI 

A.I.R. 1926 Mad. 37=49 M.L.J. 594. 



OIVIL, OBIMINAL AND BEVBNDB 


1922 


1921 


JURISDICTION— Yenae. 

If oftuse of action did not ocaur within the 

jurisdietion of the Court it cannot entertain a suit 
that a decree granted by another Court does not 
bind plaintiff. (Das and Macpherson, JJ.). THE 
BENARES BANK, LTD. V. SURENDRA NARAIN 
SINGH. 75 1.0.469= i.I R 1924 Pat. 831. 

-—^^onlract for sale of goods— Suit for price can 
be brought where seller rosides. 

The plaintiff's firm was at Agra. A contract was 
made at Budaun with the defendant's firm for sale 
to that firm of certain goods which were to be deli- 
vered at Budaun. The goods were despatched from 
Agra and delivery was taken at Budaun. As the 
price was not paid, the plaintiff's firm brought th'3 
present Suit at Agra for the recovery of the price. 

Held, that Agra Court was a proper forum. 

Ordinarily if goods are purchased or money is 
borrowed the payment for the goods or repayment 
of money must be presumed to have been agreed 
to be made at the place and the residence of the 
Bollor or the lender as the case may be. {Banerji, 
J,). BANOALI MAL V. (Firm) GANGA ram ASH- 
B.VFI Lal. 71 1.C. 431=A.I.R. 1923 All. 463. 

When after tho disruption of joint Hindu 

family certain immovable properties situate in a 
Native State (i.e., within the jurisdiction of a 
foreign Court) by agreement continued joint and 
this suit was instituted in a Court in British India 
for accounts, 

Held, tho British Courts had jurisdiction to deal 
with tho suit as instituted including the immov- 
able property situatsd in the Native State. [Broad- 
wayandZafar IJ.). R\m KISHAN t>. R\M 
SHAN. 77 I.C. 532 = A.I.R. 1923 Lah. 551. 

— — ilfesne profits. 

In accordance with the general principles of 
English Law applicable to India, a suit to recover 
mesne profits of land situated outside British India 
can bo instituted in British India. Although S. 16 
of the G.P.Code does not ssem to be applicable 
to cases of land outside British India there 
is reason to believe that the whole of the see* 
tion follows the English Law with regard to juris* 
diction in case of suits in which specially the 
decree could be executed by the personal obedience 
of the defendant. (Afaeleod, C.J. and Shah, J.), 
MAHADBO GOVIND SUKTANKAB V. RAMOHANDRA 
GOVIND SUKTANKAR. 86 I.C. 810= 

46 Bom. 108=23 Bom. L.R. 903= 
A.LR. 1922 Bom. 188. 

— Declaratory suit. 

A suit for a declaratory decree, if capable of 
valuation, must be filed in the Court where a suit 
for possession of the property, which is the subject* 
matter of that declaration would lie, [Kanhaiya 

Lal,J.O.). Kamta SiBOMAN Prasad Singh 0 . 
Gaya din pathak. 69 I.C. 201= 

26 0.0. 184=A.I.R. 1922 Oudh 249. 

'Appeal, 

The forum of appeal in a rent suit Is determined 
at the date of the institution of tho suit, by the 
amount sued for and cannot be altered by a revival 
of the suit at a later stage in respect of a portion 
only of tho subject-matter. [Coutts and Jfoc- 
pherso7S, JJ.). Chaudhuri Shyam NARAIN 
SINGH V. SHIVOHABAN SAHU. 62 1.0. $86= 

f,, 1 Pat. 82=1921 P.H.C.O. 345=< 

2 Patli.T. 784=i.LR. 1922 Pat. 400. 

‘*»WalYer. 

M Ordinarily it is no doubt true.that there can 
be no waiver in respect of a plea of jarlsdiotion 
}«8t as much as consent of parties cannot lavett a 
Qaart y?ith jarlsdiotion, Bat itlie position is soma- 

D. D. VOL. in— 121 


JURISDICTION— What determlaei. 

what altered where a party having a right of app^l 
against the order deciding the plea of jurisdiction 
has allowed that order to become final by not filing 
an appeal against it. A.I.R. 1914 P.C. 140, Ref, 
(Srivastava, J.). PANCHU v. DY. Commb., SUL- 
tanpur. 113 I.C. 734=A.I.R. 1929 Oudh 286, 

Objection to mherent jurisdiction only, cannot 

be waived, but irregularities in initial procedure can 
be waived. 

It is a settled principle that where a Court has 
no inherent jurisdiction over the subject-matter of 
a suit no waiver ou the part of the defendant can 
confer jurisdiction upon it. But where the Court 
has jurisdiction over tho subject-matter, but there 
are irregularities in the initial procedure, the do* 
fendant who without objection goes to trial upon 
the merits cannot subsequently dispute the jurisdic- 
tion of the Court. Section 99. O.P. Code, embodies 
the rule. The exceptions to tho rule are contained 
inter alia in S. 11 of the Suits Valuation Aot and 
8. 21 of tho G. P. Code. By virtue of these seotions 
certain defects of jurisdiction ere put on a par with 
"irregularities in the Initial procedure." [Venkata- 
subba Rao and UTadhavan Nair, J^/.j.RAjAGOPALA 
V. Tirupathia Pillai. 98 I.C. 12=49 Had. 746= 

A.I.R. 1926 Had. 421=50 H.L.J. 161. 
—What determines. 

Suit for recovery of rent — Relationship of 

landlord and tenant denied — Jucisdiotion should 
be determined by reference to allegationa in plaint, 
(/at Lai, /.). HiBA Singh v. Poran. 

A.I.R. 1930 Lah. 599. 

' Whore a person ia not suing for a declaration 
about land on which the revenue assessed is 
Rs. 3-0 6, bat is asking for a decUratlon that as 
owner or quondam owner of Rs. 3-0 6 share of the 
revenue-assessed land, he is entitled to a share in 
the shamilat in proportion, the High Court has 
jurisdiction to entertain the first appeal if the 
market value is sufficient to invest High Court 
with such jarisdiotloQ. [Dalip Singh and Jai Lai, 
JJ.). EBUDA BAKHSH V. AHUBD. 120 I.O. 794= 

A.I.R. 1930 Lah. 18. 

■ The question in order to exclude the juris* 
dioliou of the Court must be a direot question for 
determination and not merely incidental for tho 
purpose of deciding whether the plaintiff is 
entitled to relief or not. (Worf, /.), AOHAM* 
BHIT JEA V. BANKEY BIHABY LAL. 

A.I.R. 1930 Pat. 335. 
— — A suit for declaration that property released 
from attachment in execution of daoree la liable 
to attachment does not lie in a Court other than 
the Court of Munslf, when the amount of decree 
is within the pecuniary limit of the jurisdiction of 
the Court of a Hansif, the value of the property 
attached is not material. A.I.R. 1916 P.O. 18 Foil 
[Stuart, C.J. and Rata, J.). OHANDRAPAL Dube v 
MD. SALAMATOtliAH. 120 I.C. 399= 

6 O.W.N. 710= A.I.R. 1929 Oadh 413 
It is on the plaint that the question of juris- 
diction must be prima facie determined, and not 
by the nature of the defence or the actual evidence 
eventually given in the case. [Findlay, J.CX Jago 
KTJNBI V. BAJIRAO. 109 f.Q. 643 = 

24 N L.R. 23= A. I. R. 1923 Nad. 28? 
—The jurisdiction la determined under the 
Bombay Civil Courts Aot by the valuation in the 
plamtand not by the result of the deoree, whatever 

it might turn out to be. [Fawceitand Madgwhetr, 

JJ.). AUBADA9 HARI RAO V. VISHNU OoviND 
100 I.O. 109=60 Bom. 839=28 Bom.L.R. 1461a 

A.I.R. 1927 Bom, 83, 



1923 


DECENNIAD DIGEST, 1921—1930. 


1924 


JURISDICTION— What dotcrmiaea. 

It is the nature of the property at the time 

of the suit that determines the question of juris- 
diction. [JaiLal,J.). Amir BiBi u. Dhbru. 

103 I. C. 511 = A. I. R. 1927 Lah. 615. 

Per Broadicay, J.—ln order to ascertain the 

nature of a suit the general rule is that the allega- 
tions in the plaint must, primarily, be looked to 
and that these allegations govern the question of 
jurisdiction, [Broadway, Fforde, Addison, Tek 
Chand and Dalip Singh, JJ.). Cheta v. Baiju. 

103 I.C. 307=9 Lah. 38= 
A.I.R. 1927 Lah. 452 (F.B ). 

- ‘ — Appeal^Forum. 

It is the money value of the original suit that 
fixes the jurisdiction throughout the subsequent 
litigation in its several stages, 7 JI.H.C.R. 356, 
Rcl. on. [Phillips, Offg.C.J,, Beasley and Anantha- 
hrishna Ayyar, JJ.). Daivanayaga Reddiar u. 
Renukamhal AMMAL. 106 I.C, 616= 

50 Mad. 837=39 M.L.T. 417=26 M.L.W, 539= 
1927 M.W.N. 863 = A.I,R. 1927 Mad. 977= 

53 H.L.J. 637 (F.B. ). 

The description of a suit in the heading of a 

plaint does not determine the nature of the suit, 
nor does the main question in the suit determine 
its nature, e.g., the fact that the main question in 
a suit is one relating to breach of contract does not 
make exclusively one for damages for broach of 
contract. (Lo6o, A.J.C.). LALCHAND KHUSHAL- 
DAS H. HUSSAINIO MAMO. 97 I.C. 257= 


JURISDICTION— Miscellaneoae. 

High Court : it is the substance of the relief sought, 
and not the mere form in which the case is prefer- 
red in the plaint, that must be looked to in order 
to determine the proper forum for the trial of the 
action, (^fears, C. J. and Piggott, J ). RAJA 

Cdairaj Singh v. Secretary of State. 

88 I.C. 212=48 All. 553=22 A.L.J. 446= 

I A.I.R. 1924 All. 652. 

] ■ -It is perfectly clear on all hands that when 

I a suit is filed in a Civil Court the pecuniary juris- 
diction of the Court is primarily determined by the 
valuation which the plaintiff puts upon the subject- 
matter of the suit. It is open to a defendant when 
he appears to answer the suit to raise the plea that 
the suit has not been properly valued and to show 
if he can that the Court in which the suit has been 
brought has no jurisdiction to try it. But clearly 
if no such plea is taken by a defendant when ho 
has had the opportunity of raising it, it cannot bo 
said that the Court has acted without jurisdiction. 
[Lindsay and Sulaiman, JJ.), MT. Khudaijatue 
KUBRA V. Mt. Amina Khatdn. 80 I.C. 413= 
46 All. 250=22 A.L.J. 122=5 L.R.A. Civ. 142= 

A. I. R. 1924 All. 388. 

Competency of a Court depends on the 

nature of a suit as also the jurisdiction of the 
Court. [Suhrawardy and Chotsner, JJ,). SAUODA 
SUNDABI BASE V. AKRAMANESSA KHATDN. 

78 I. C.747=51 Cal. 737 = 28 C.W.N. 710= 

A.I.R. 1924 Cal. 783. 


A.I.R. 1927 Sind 78. 
Plaint, although mistaken, determines juris- 
diction in the absence of mala fides. 

In order to decide in what Court a suit should 
be brought the first thing to examine is the 
plaint. Of course, if the plaint is mala fide, and 
a mere cloak to hide the real object of the suit, 
dificrent considerations may arise; but, in the ordi- 
nary way, assuming a plaint to be .an honest, even 
though mistaken attempt to state a claim, it must 
be judged on its merits. If it breaks down on the 
merits, the suit fails; hut if it is established on the 
merits, the suit is brought properly in the Court to 
which the plaint a priori applies. [Walsh, J.). RAM 
PRASAD t>. FATEH 8INGH. 96 1.0.787 = 

A.I.R. 1926 All. 747. 
——In execution proceedings forum of the appeal 
is determined by the amount of the decree. 
[Chalterjee and Panton, JJ.), NAGENDRA Lal 
CHAUDHURI V. ASHBAF ALI CHAUDHUBI. 

84 I. C. 741=40 C. L. J. 288= 
A. I. R. 1925 Gal. 212. 

•Jurisdiction for an appeal from an order 

passed in execution proceedings depends on the 
value of the suit and not on that of the dispute 
immediately in concern, 5 C.L.J. 380 and A.I.R. 
1923 Lah. 612, FoU. {2a/ar /.). MDHAMMAD 

V. Muhammad Roshan Khan. 88 I.C. 326= 

26 P.L.R. 436= A.I.R. 1925 Lah. 534. 

The valuation put by the plaintiff prima facte 

determines the jurisdiction of the Court unless 
the suit is obviously overvalued and such ove^ 
valuation ia mala fide. [Eeald and Chan, JJ.). 

MAUNG SIT PAUNG V. MAUNGTUN. 

90 I.C. 728=4 Bur. L.J. 104= 
A.I.R. 1925 Rang. 278. 

Substance and not form of plaint determines 

■^**Ind^t^miniDg questions which from time totime 
arise with regard to cases apparently some- 

where near the borderland of the ];j“S^°tion of 
the two sets of Courts, one 

.sistontly laid down and maintained by Allahabad 


Initial forum depends upon plaintiff's suit as 

framed. 

The jutisdlotlon of a Court to entertain and 
decide upon a cause of action depends upon the 
nature of the claim put forward by the plaintiff as 
bis cause of action and the matter involved in it 
does not depend upon what the defendants may 
assert by way of defence. It may turn out at the 
trial that the subject of oontest between the plain- 
tiff and defendant is not properly represented by 
the form in which the plaintiff has chosen to put 
his claim, but the occurrence of that contingency 
may only render the plaintiff’s suit liable to be 
dismissed as not proved. It will not affect the 
iurisdiotion under which the suit as brought by 
the plaintiff fell. 9 W.R. 598, BAf. [Kinkluide, 
A J.O.). labhua Sag v. Chbtan. 

79 I. C. 161 = 20 N.L.R. 145=A.I.R. 1924 Nag. 275. 

-The jurisdiction of a Court to try a suit 
must be judged by the averments in the plaint un- 
less an averment has been fraudulently made for 
the express purpose of giving jurisdiction. It does 
not depend upon the relief the Court finds itself 
able to give after trial. [Napier and Knshnan, 
TT) ELUMALAI OHETTY V. P. BALAKRISHNA 

MddALIAB. 66 I. C. 168=44 Mad. 965= 

HUDALIAB. ^ ^ ^ 379 = 1921 M.W.N. 704= 

A.I.R. 1922 Mad. 344=41 M.L.J. 297. 

^The jurisdiction of the Court is determined 

by the allegations made in the plaint. 

Lal J.C.). SHANKAR BAKH8H SiNGH t). RAM 

BAHADHB’srHaH. 70 I. 3U = 2a 0^^ «7 = 


—Miscellaneous. . 

Whore the wrong was committed m Persia 

the Consular Court for the district of 
have jurisdiction to adjudicate on it- 

Haveli shah 0. Painda Khan 

31 C.W.N, 174= A. I. R- 1926 P C. 88 (P C.). 

-Occupancy holding^Rival claimants. 

Whore the euooessore of the mortgagor who mort- 
gaged an occupancy holding under a usafructuary 


im 
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JURlSDICTIOH-'Mis cellaneoas. 

mortgage sought to redeem the mortgaged pro* 
party from the successors of the mortgagee who 
somehow got their names entered in the revenue 
papers as occupancy tenants and set up adverse 


possession, 

Held, no question of jurisdiction arises, because 
the suit so far as tho defendants'appellants are 
ooDcerned is virtually between rival claimants to 
an occupancy holding. {Kanhaiya Lai, J.). JiT. 
DUBGA DEVI V. GIRWAE SiNGH. 70 I.C. 953= 

A.I.R.1923 All. 11. 

It cannot be hold that once a Court acquires 
the initial jurisdiotiou that jurisdiotion continues 
to cover decisions and orders whioh may be anta- 
gonistic to the circumstances that arise subsequent 
to the inception of the jurisdiction. (Wazir Hasan, 
A.J.G.). ARJDN Singh v. Chandan Kuar. 

63 I.C. 321=24 O.C. 167=22 Cp.L.J. 62S = 

A.I.R. 1921 Oudh 6. 

JURISDICTION OF CRIMINAL COURTS. 

See (1) Or. P.Code, Ss. 177—189. 

(2) Penal Code, S. 4. 

JURISPRUDENCE. 

—Different systems of. 

■ Comjiarative jurisprudence — Spsfewts are not 
identical but comparative study is useful. 

In all civilized systems of jurisprudence there 
arc many common principles and many historical 
processes of development whioh are very similar, 
and light may often be thrown from one system 
upon another, but when this is done the oompaii- 
son must be handled with oaro. Thero is a spe- 
cial danger with a Court constituted mainly of 
Judges trained under the English systems of a too 
hasty assumption that some foreign system is in a 
particular matter identical. 

Still the exception given by the Roman Law 
required the double condition not only that the 
property should be sold but- that it should be deli- 
vered, though the delivery might be presumed by 
a fiction however, in this particular case the 
Roman'Dutch Law as administered in Ceylon has 
made a further stride. Tradition, whether actual or 
symbolio, is no longer necessary for consumma- 
tion of a sale of immovable property, and has 
been replaced by the delivery of the deed. 8 Sup. 
Ct. Cite Cl, Foil, {Lord Phillimore.) FERNANDO v, 

Gunatillaka. A.I.R. 1921 P.C. 138 (P.C.). 
JURY. 


See (1) Cb. P. Code, 8S. 274—836. 

(2) Obimikal Trial. 

JUS TBRTII. 

See fi) Ejectment. 

(2) Evidence act, 8. iiG. 

JUSTICE, EQUITY AND GOOD CONSCIENCE. 
See (1) Interpretation op Statutes 
(2) Letters PATENT. 

(8) Practice. 

JUYENILE OFFENDER. 

See (1) Or. P. Code, S. 562. 

(2) Refobmatory School. 

KABULIYAT. 

See (1) landlord and TENANT 
(2) Lease. 

KAOHHA ADATIA. 

83. 30, 182 TO 238. 

8e6 MAI/ABAn LAW. 

KARACHI PORT TRUST ACT (BOM. YI 01 

1886). ' •* wj 

T'PPOVident fund. 

favouf of th 

imee Ib not oobantuted by appointing a perso] 




KARACHI PORT TRUST ACT (1886), S. 41 — 
Expiry of free days. 

as the Receiver under Rule 14 of the rules framed 
by the Karachi Port Trust. Therefore on the sub- 
scriber’s death the fund forms part of his undisposed 
of estate. (Kennedy, f.C. and Raymond, A.J.C.)* 
AIMAI V. AWABAI DHANJI SHAH JAMSETJI. 

76 I.C. 739= 18 a.L.R. 31l=A.I.R. 1924 Sind 57. 
—8. 7 (2) (substituted by S. 4 (2) of Amendment 
Act YI of 1924) — Interpretation. 

‘ Being or Wcoming registered.^ 

The word “ becoming” has been deliberately 
used in contradistinction to the word “being" and 
is intended to connote something difieront to that 
which would be conveyed by the word “being”. 
The words “becoming registered" mean “ in the 
ptocosB of registration’* as contrasted with the 
words “being registered’’ which refer to an act pre- 
vious to the election. Hence, if an Association takes 
the necessary steps to have itself registered under 
the law for the time being in forco before the elec- 
tion is held, though the registration may not 
become an accomplished fact before the date of the 
elootions, yet there would be sufifioient oomplianoe 
with the terms and conditions as prescribed in 
sub-S. 2 to S. 4. (Raymond, A.J.C.). RUSTON 
K. SIDHVA V, INDIAN MERCHANTS* A6SOCIATION, 

Karachi. 92 I.C. 374* 20 S.L.R. 314= 

A.I.R. 1926 Sind 169. 

— S. 15— Interest. 

Meaning of, 

_ The word “interest" in 8. 15 means a mate- 
rial. intorest and not merely a sentimental 
iuterust such as a father may have in the prosperity 
of his son, Tho word caunot also mean a very 
remoto or speculative advantage, The interest 
which a paid manager of a firm or its salaried 
servant may have in either obtaining a contract 
for the benefit of his company or in executing it is 
not such an interest as would disqualify him for 
his appointment as Pott Trustee. But where a 
salaried manager receives also a commission or 
bonus on tho total profits of the business done by 
the Company, he would be disqualified from being 
a Port Trustee, but if the Company is a 
Joint Stock Company such person would bo 
exempted from tho disqualification. (Raymond, 
A.J.c.), E. A, Pearson v. The Trustees op 
THE Port of Karachi. 86 I.C. 939= 

19 S.L.R.. 13= A.I.R. 1923 Sind 246. 


—a. rosuion of trustees. 

The position of the trustees of the Port of 

Kaiaohi is that of statutory bailees having oertaiii 
rights against and owing oortain duties to both the 
shipowners and tho holders of tho bills of lading. 
The onus therefore lies on the shipowners to show 
that the trustees, either under the statute or in con- 
sequence of any act subsequently done by themy 
hold goods as bailees solely on behalf of tho 
holders of the bills of lading and that they had no 
remedy, whatsoever against the shipowners, (ilap- 
chond, A. J. G.). SOINDIA STEAM NAVIGATIWI 
Go., LTD. V. TRUBTEES OP THE PORT OP KARA- 

r. . 1*2 I.C. 388=A.I.R. 1930 Sind 38, 

— S. 49 — Expiry of free days. ’ 

— ^It is not that as soon as the free days have 
expired the right of the trustees against tho shin 
comes to an ond, and they may omIj look up to the 
owner of the goods for furthbr ohaygos and that 
also provided they comply with tho prooedure laid 
down in ol. (2), 3. 49. (Rupchand, A. J. C.) SoiN- 
DiA Steam Navigation Go.. Ltd. v. trust^ 
OP THE Port op kahaohi. ua i c aaW 

A.I.R.1930Sina36, 
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KARACHI PORT TRUST ACT (1886), 8. 50- 
OptioD to sell goods. 

— S. 50— Option to sell goods. 

Section 50 makes it obligatory on the Board 

of Trustees to sell the goods only where the lien 
for freight, primage, or general average has not 
been discharged and the person claiming such lien 
calls upon the Board to sell such goods. But where 
no notice of sale has been given by the owners of a 
ship in the exercise of their lien, if any, it is only 
optional with the Board to sell the goods. (Rup- 
chand, A. J. C.). SCtNDIA STEAM NAVIGATION 

Co., Ltd. u. Trustees op the Port of Kara- 
chi. 122 I.G. 388=A.I.R. 1930 Sind 36. 

— S. 50 -gSait for money paid under protest. 

Liability of the holder of the bill of lading. 

In a suit brought by the owners of a ship for re- 
covery of money paid under protest against the 
trustees of the Port of Karachi, and A the holder 
of the bill of lading a party defendant A contended 
that the bundles of mat sold by the trustees, under 
the power conferred to them by S. 50, were not his 
bundles. This contention he tried to prove by 
showing marks on certain of the bundles. 

Held, that the contention was of no value as against 
the owner of ship as under the bill of lading they 
were not responsiblo for marks or counter marks 
and it is equally of no value as against the trustees 
as they were not parties to the bill of lading. 
18 S.L. R, 106, Rrff. on. {Rupchand, A.J.C.). SCIN- 
DiA Steam navigation GO., Ltd. v. Trustees 
OF THE Port of Karachi. i 22 l.c. 388 = 

A.I.R 1930 Sind 36. 

— 3. 66. — By laws under. 

Removal of goods. 

Under By-law G of the Karachi Port Trust 
By-laws all goods even if origiually irregularly 
landed must be removed when the storers arc called 
upon to so remove. {Kennedy, J. C. and 
Aston, A.J.C.). PUNJ.tB NATIONAL BANK V. 
A.R. GONSAVES CO.. BUNDER INSPECTOR, KaR.V- 
oHi Port Trust. 83 I.c. 697=26 Cr.L J. 137- 

16 S.L R. 169 = A I.R. 1921 Sind 142. 

—S. 87 — “ Person.” 

■ ■ ■ -If includes Board of Trustees. 

The term “ person ” in S. 87 includes a Board of 
Trustees and the Karachi Trust Board can claim 
Iho privilege of a special notice and a special period 
of limitation conferred by the section on any per- 
son for anylhiog done or purporting to have been 
done in pursuance of the Act. (Rupchand Bilaratn, 
A.J.C.). the Sind TyrEWRiTiNG Go. v. the 
Karachi Port Trust. 89 I.C. 376 (Sind). 

KARAMKURI TENURE. 

See Malabar law— Land Tenure. 

KASAYARGAM. 

See LAND Tenure. 


kasbati. 

See LAND Tenure. 

KATTALAl. 

See Hindu Law— Religious 


Endowment. 


KATTUBADl. ^ 

See mad. Est. Land Act, S. 8 (11). 


KAZI. 

See MAHOMEDAN law. 

KEEPING ALIVE. 

See T.P. ACT, B. 101. 
KHAEKAR TENURE. 

See Land Tenure. 
KHASRA PAPERS. 

See EVIDENCE Act, 8. 35. 


KHEWAT. 

See Uecoud of- Rights. 



LAHORE HIGH COURT RULBS-Yol. II, Gh. Yl, 
Para. 67— Procedure In warrant cases. 

KHOJAS AND CUTGHl MEMONS. 

See HINDU Law— Applicability. 

KH0RP03H. 

See Grant. 

KHOT. 

See Bom. Survey and Settlement Act 
(I OP 1865), Ss. 37 & 33. 

KHOTI SETTLELIENT ACT. 

See Bombay ksoti Settlement act 

(I OF 1880). 

KHUDKHAST LAND. 

See (1) LANDLORD AND TENANT. 

(2) TENANCY ACTS (LOCAL). 

KIDNAPPING. 

See (1) OR. P. CODE. 

(2) PENAL CODE, SS, 359 TO 3G9. 

KNOWLEDGE. 

See ACQUIESCENCE. 

KRITIMA ADOPTION. 

See Hindu LAW— Adoption. 

KULACHAR. 

See (1) CUSTOM. 

(2) HINDU LAW. 

KUSI. 

See (1) Chit Fund. 

(2) Malabar law. 

LABOUR AND EtflORATlON. 

See ASSAM LABOUR EMIGRATION ACC (VI OF 
1901). 

LACCADIVE ISLANDS AND MINICOV REGULA- 
TION (Mad. Reg I of 1912). 

— Limitation. 

The law applicable to the Islands is to be 

found in Regulation I of 1912. The Liinitatioo 
Act has not been applied to these Islands and 
therefore time for filing an appeal oanuot bo extend- 
ed under S. 5 of the Limitation. Act. 13 Mad. 353, 
Aopl. (Devadoss and Waller, JJ.). AHMED 
KOYA V. AISAMMA. 93 I.O. 341= 49 Mad 419= 

23 M L W. 636=A I.R. 1926 Mad. 637. 

LACHES. 

See (1) ACQUIESCENCE. 

(2) Evidence ACT. S. 115. 

(3j Limitation act, S. 5. 

LAHORE HIGH COURT RULES. 

— Yol. 11, Ch. YI, Para. 67— Procedure In warrant 


Ijong list of witnesses filed by accusei-^Court 

ay refuse to summon but cannot order accused to 

ly jor their costs, , • tv » 

The ordinary procedure m warrant oases is inat 

;o costs of causing the attendance of accused s 
•cessary witnesses is usually borne by 
ent. The Magistrate has no doubt authority to 
•part from this usual practice, but there shoula 
, strong and cogent reasons for the 

-parture. Where the Magistrate finds that tho 
cased has given a long list of witnesses to defeat 
delay the cuds of justice, he decline to 

,mpfl their attendance. 

0 same time ho must bo careful not to do any 
t which might hamper the accused m his dofonoe. 
ie Cour Uhould, i. a case o, this Wf ■ 

asoneble course which would, 1° ^‘"8 

,Y hardship on oilhor side, promote the ends ot 

isLi 

MPEROR. ^ ^ ^ J929 i^ah. 28. 


19^9 


CtVtL, dRiMiNAL ANt) revenue 


1930 


LAND ACQUISITION-Baals of valaation. 
LAKHIRAJ. 

See (1) BENGAIi PERMANENT SETTLEMENT 

regulation. 

[2) Grant. 

;3) Madras Permanent Settlement. 

;4) REGULATION XXV OF 1802. 

LAUBARDAR. 

See (1) CO SHARER. 

(2) TENANCY ACTS (LOCAL). 

LAUEKE6S. 

See aiNDD LAW— SUCCESSION. 

LAND ACQUISITION. 

— Babib of valuation. 

■Land cannot be valued on the basis of 


* * — — ^ ^ W w A M V a 

building site and at the same time as a cocoauut 
tope. A.I.R, 1926 Mad. 945. Foil. {Odgers and 
Madhavan Nair, JJ.). LAKSHMINABASAMMA t». 
ASST. COMMB. OF LABOUR. 95 I.C. 377= 

23 H.L.W. 731. 

—Claim to compeDsatlon money. 

Land in exclusive possession of a person — ife 

has prima facie claim to the compensation. 

Whore at the time of acquisition the land ac- 
quired is fouud to be in the sole and exclusive 
posdcsaion of one, that one is prima facie entitled 
to the compensation money and any other person 
claiming the money must prove a better title in 
himself. (Lord Warrington of Ciyffe.) Makchb 
ANBQE V. Manchb KOJO. 107 I.C. 847= 

^ A.I.R. 1927 P.C. 282 (P C ). 

— CompoDsation. 

Whore land has boon taken by the Govern* 

ment and compensation has been paid to a party 

who has received more than Ills own share of the 

oomponsation, he must account to the other party, 
that IS, if the landlord receives the wholo amount 
and the tenant has not got any portion of the com- 
peusation, the landlord is bound to abate the tent. 
On ihe other hand, if the tenant receives the 
whole of the compensation without paying the 
share duo to the landlord, he is not entitled to re- 
tain the whole compensation and rofUBO to pay the 
whole of the rent, {Patkar, J.). Ganu Ladu v. 
Panmtbao. 32 Bom. L.R. 1243. 

— Contingent right. 

;-Whero a possible contingent right to the land 

acquired 18 vested in a superior proprietor by way 
of reversion, oven if the right is such as a right in 
embryo and may never fertilise, when Government 
^mpulBotily acquires the land from the usufruc- 
tuary ocoupaatB whoever they are, the superior 
proprietor is entitled to a portion of compensation 
money inreBpootofhis possible right of reversion 
which is out off for ever by the oompulaoty aoqui- 

sition. (Fwcount iJanedin.) Sakabiyawo ObhW 
V. Mobiamo Dakolo. A.I.B, 1980 P.0, 2S1 (P.O.). 
-'Inoreoae In award. 

— ’Whers the Land Acquisition Judge considers 
the evidence produced, but without indicating thd 
particular evidence relied on. comes to the conclu- 
sion that the award should be increased, and the 
increase made 18 not unreasonable, the increase 
cannot be said to bo arbitrary, as it is not always 


LAND ACQUISITION-Toka lands. 

easy to give precise reasoning. 26 Bom. 1 (P.G.), 
Foil. (B.B. OJwse and Boy, JJ.). SECY. OP STATE 
V. ALTAF HOOSSEIN. 103 I.C. 714= 

A.I.R. 1927 Cal. 827. 
— Privy Council, interference by. 

In ooonexion with proper value to be allow- 
ed for compulsorily acquired land, Privy Council 
cannot interfere with the figures that have been 
settled by the High Court unless it can be shown 
thattherobas been some real mistake in lawor 
palpable omission which would invalidate the 
valuation, A.I.R. 1925 P.C. 91 and A.I.R. 1925 
P.C. 211, on. [Viscount Dunedin.) RAI RAM 
PROTAP CHAMARIA BAHADUR V. SECY. OF 
State. 32 M.L.W. 393=34 G.W.N. 1106 = 

A.I.R. 1930 P.C. 283=59 H.L.J, 392 (P.C.). 
— Toka lands. 

Toka lands— Apporlionment of value between 

Government and Toka tenants— It is not pofsiblo to 

laydown any fixed rule. 

Considering the varying nature of the Toka 
lands, ills out of question to attempt to rule th^ 
in ovety case where Toka land is acquired by Gov- 
ernment, the rate of assessment which it is 
expected Government would levy In 1929 when the 
50 years’ period expires, is a certain percentage of 
the present value of the land, beoanse the rate to bo 
now fixed on the present value of the land must be 
determined in such case according to the prospects 
which the land has of improving ordeoreasing in 
value, and other varying circumstances. In respect 
of land held under the Toka tenure the right of 
Government to increase the Toka reut is not 
subject to any specific limitation. A declaration by 
Government of its present policy cannot affect the 
apportionment to be made by the Court as of the 
datrwhen the land wak notified. Also it is useless 
to inquire into what a purchaser of Government 
rights in Toka land would give for such rights, or 
what a present owner of Toka land would put by at 
the present moment in order to secure his position 
in 1919 when the previous Bettloment came to an 
end.^ All such oaloulations are themselves purely 
fanciful, and do not in any way assist the Co^t in 
arriving at a conclusion which itself can only be 
based on pure speculation. They merely delode 
the Court into thinking that it has arrived at 
a ooQolusion, not on speoulation but on sound 
reasoning. The Court has to decide the views of 
Government, and no doubt has to consider that 
Government are entitled at the end of the period to 
re assess the land at a rate entirely within their 
discretion, and the views of the claimants the 
present owners, who may consider that they have 
rights in the nature of oooupanoy rights which 
would entitle them to pay something less than a 
rack-rent, which otherwise Government would 
charge on the basis that the lands were liable to be 
rested at the end of the period. It Is oertainW 
desirable in all these oases that Court should a^d 
as far as possible fanciful speoulation which can be 
of no assistanoe towards fixing a figure which la 
Uself a matter of speoulation. (Afoefeod, c!j. and 
Crump, j,). Govt. OP Bombay «. Khandbraq 
Rauohandb A, 77 I.C. 137 = 2S Bom. L.R. 794^ 

A.I.B. 1933 Bom. 117. 
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THE Land acquisition act 

(Act I OF 1894). 


STATUTE INDEX 


Acquisition Ss. 4—17 (Part II) 

Acquisition of land at cost of company S. 50 
Acquisition of land at cost of local authority 
S. 50 

Acquisition of Land Collector to take order for S. 7 
Acquisition of land for companies Ss. 38—45 (Pt. 
VII) 

Acquisition of part of building S. 49 
Acquisition of part of house 8. 49 
Acquisition of whole land covering the part requir* 
ed S. 49 (2) 

Acts necessary to ascertain adaptation of land 
8. 4 (2) 

Adjournment of enquiry S. 18. 

Agreement between Railway Go. and Secretary of 
State proved bow S. 44 
Agreement exempted from Stamp duty S. 51 
Agreement, publication of S. 42 
Agreements published under Land Acquisition Act 
S.2 (ii) 

Agreement with Secretary of State in Gouacil S. 41 
Amount of compensation, rules as to S. 25 
Any improvements on the land after the declara' 
tion by Collector S. 24 (vii) 

Appeals in proceedings before Court S. 54 
Applicant, service of notice to 8. 20 (a) 
Application to Collector for reference to Court S. 18 
Appointment of Ofi&oers under Land Acquisition 
Act S. 2 (ii) 

Apportionment, dispute as to S. 30 
Apportionment of compensation Ss. 29, 30 (Part 
IV) 

Apportionment, particulars of, to be specified S. 29 
Arable land, possession of, in urgent cases S. 17 (i) 
Authorisation of officers under Land Acquisition 
Act S. 2 (ii) 

Award by Collector S. 11 
Award by Collector when to be final S. 12 
Award exempted from stamp duty S. 51 
Awards, forms of S. 26 

Boring into sub-soil S. 4 (2) 

Civil Procedure Code to apply to proceedings 
before Court S. 5 (3) 

Collector, award by 8. 11 
Collector, costs by S. 27 (2) 

Collector, defined S. 3 (c) 

Colleotor, enquiry by 8. 11 
Collector’s award, notice of S. 12 (2) 

Collector’s award when to be final S. 12 
Colleotor, service of notice to 8. 20 (c) 

Collector’s statement to the Court S. 19 
Colleotor to pay interest on excess compensation 

S 28 

Collector to refer to Courts on dlfierenoe of com- 
pensation S. 35 (3) . 

Collector to take order for land acquisition a. I 

Commencement of Act, 8. 1 (3) 

Commencement of proceedings under Land Acqui- 
sition Act 8. 2 (ii) 1 o o / \ 

Committees for idiots entitled to act 8. 3 (g) 
Committees for lunatics, entitled to act S. 3 w) 
Companies acquisition of land for b. 38—45 
(Pt. VII) 


Companies, Government bound to provide land for 
8. 43 

Company, acquisition of land at cost of S. 50 
Company, declaration that land required for 8. 6 
Company, defined S. 3 (e) 

Company, to be authorized to enter 8. 33 
Company to be authorized to survey S. 38 
Compensation, apportionment of Ss. 29, 30 (Pt. IV) 
Compensation by another land S. 31 (8) 
Compensation by remission of land revenue on 
other lands 8. 34 (3) 

Compensation, Colleotor to pay interest on excess 
3. 28 

Compensation deposited in Court for want of better 
man to alienate 8. 31 (2) 

Compensation deposited in Court on refusal of 
receipt 8. 31 (2) 

Compensation for standing crops in such urgent 
cases 8. 17 (3) 

Compensation, ^matters in determining 8. 23 
Compensation, matters to be ncgloctod in deter* 
ming S. 24 

Compensation on incomplete acquisition S. 48 
Compensation ou restoration 8. 36 
Gompenfation to change residence incidental to 
acquisition 8. 23 (1) 

Condition of land, difference as to 8. 87 
Construing of any enactment referring to Land 
Acquisition Act 8. 2 (ill) 

Construing of document referring to Land Acquisi- 
tion Act 8. 2 (iii) 

Copy of Local Govt.’s Order instead of declaration 
to the person interested 8. 49 (3) 

Costs 8. 27 

Costs by Collector 8. 27 (2) 

Court, Code of Civil Procedure to apply to pro- 
ceedings before S. 53 
Court, defined 8. 3 (d) 

Court, proceedings to be in S, 22 
Court, reference to, by one not accepting award, 
8. 18 


Damage by diminution of profits of land between 
publication and possession time S. 23 (i) 

Damage by severance with his other land S. 23 (i) 

Damage oonsequent on the intended use of the 
lend 8. 24 (iv) 

Damage in earnings 8. 23 (i) 

Damage, non-suitable against private person to be 
neglected 8. 24 (iii) 

Damage of standing crop to be considered B. 23 (i) 

Damage, payment for 8. 6 

Declaration of intended acquisition Ss. 6, 11 
(Pt. II) 

Declaration that land required for company 8. 6 

Declaration that land required for public purposes 
S 6 

Degree of urgency to be neglected 8. 24 (i) 

Deposit of award in Court for want of competent 

man to alienate 8. 31 (2) , , i » i. 

Deposit of award in Court on refusal of receipt 

S. 31 (2) 

Deposit of payment in Court S. 31 

Difierenoo as to condition of land B, 37 



1933 


CIVIL, CRIMINAL AND BBVBNUB 


1934 


Digging Into sub'Soil Si i (2) 

Dispute about apportionment S. 30 
Doooments, power to enforce production of S. 14 

Enquiry, adjournment of 8. 13 
Enquiry by Collector S. 11 
Enquiry, Previous S. 40 
Entering on land In locality 8. 4 (2) 

Entitled to aot, committees for idiots S. S (^) 
Entitled to act, committees for lunatics S. 3 (^) 
Entitled to act, guardians of minors S. 8 {g) 
Entitled to act, managers for idiots S. 3 {g) 

Entitled to act, managers for lunatios S. 3 (9) 
Entitled to act, married woman S. 8 (p) 

Entitled to act, trustees S. S (s') 

Execution of agreement with Local Government 
necessary S. 39 
Exemption for fees 8. 57 
Exemption for stamp duty 3. 51 
Extent of the Aot 3. 1 (2) 

Forms of awards S. 26 

Government at liberty to withdraw except in 
Ss. 36, 48 

Government bound to provide land for companies 
S. 48 

Guardians, minors, entitled to aot S. 3 (^) 

How agreement between Railway Company and 
Secretary of State proved S. 44 
Interest, payment of 8. 34 

Interests, power to require and enforce statements 
about S. 10 

Investigation, Preliminary Ss. 4—6 (Part II) 
Investment of money deposited in other oases S. 33 
Investment of money for land of perrons incompe- 
tent to alienate S. 32 

Investment of money in approved securities 
&• 82 (6) 

Investment of money in Government securities 
3. 82 (5) 

Investment of money in purchasing land under 
the same oouditions S. 32 (a) 

Land Acquisition for companies 83. 88—45 (Pt. VII) 
Land Acquisition, penalty for S. 46. 

Land, defined S. 3 (a) 

Land difference as to condition of S. 87. 

Land, temporary occupation of Ss. 35—38 (Pt. VI) 
Land to be marked, measured and planned S. 8. 
Local authority, acquisition of land at cost of S. 60 
Local Government, execution of agreement with, 
necessary 8. 39 

ptaviouB sanotlon of, necessary 

Be 89 

Magistrate to enfoioe surrender S. 47 
Managers for idiots entitled to aot, S. 8 (g) 
Managers for lunatics entitled to aot S. 3 (<7) 

Marked, land to be S. 8 

publication to 

be considered 8. 23 (I) 

Married woman entitled to aot S. 8 (g) 

Matters in determining compensation 8. 23 
Matters to be considered S. 16 
Matters to be neglected S 16 

“Mandttlf compensating S. M 

Miscellaneous Ss. 45—5*6 (Pt. VIII) 

Mode of service of notice S, 46 

^““Znt s"o*° “‘“‘““Ota 

Notice of Oolleotor’a award S. 12 (2) 

Notice aervioeofS. 20 
Notice to persons interested 8. 9 

Notiaoatlon, publication of preliminary 8. 4 


Obstruction to land acquisition, penalty for 8. 46 
Occupation of land, temporary Ss. 35—38 (Pt. VI) 
Officers’ powers after publication of preliminary 
notification S. 4 

Other cases, investment of money deposited in 
S. 33 

Particulars of apportionment to be specified S. 29 
Part of building, acquisition of S. 49 
Part of house, acquisition of S. 49 
Payment Ss. 31—34 (Part V) 

Payment, deposit of, in Courts. 81 
Payment for damage S. 5 
Payment of compensation in Court 8. 31 
Payment of interest 8. 84 
Penalty for obstneting acquisition of land S. 46 
Permanent acquirement of land by Government on 
permanent unfitness of it S. 86 Proviso 
Person interested, copy of Local Government’s 
Order instead of declaration to S. 49 (3) 

Person interested, defined 8. 3 {g) 

Person's disinclination to part with to be neeleot- 
ed S. 24 (ii) ® 

Persons ^entitled to act,’ defined S.3 (g) 

Persons interested in objection, service of notied to 
S. 20 (6) 

Persons interested, notice to 8. 9 
Planned, land to be S. 8 

Possession by Railway Company In urgent oases 
S- 17 (2) 

Possession of arable land in urgent oases S. 17 (1) 
Possession of waste land in urgent cases S. 17 (i) 
Possession, power to take S. 16 
Possession, taking of Sa. 16-18 (Pt. II) 

Powers of officers afters publication of preliminarv 
notification S. 4 ^ 

Powers, special in urgent oases S. 17 
Power to enforce attendance of witnesses 8. 14 

Power to enforce production of documents S. 14 

Power to enforce statements about interests S. 10 
Power to enforce statements about names S 10 
Power to enter S. 86 

power to enter on agreement S. 86 (i) 

Power to enter on compensation S. 86 (i) 

Power to enter on referonoe to Court 8 86 (i) 

Power to make rules ^ 65 * ' / 

Pow« to require the statements about interests 
8 * 10 

Power to enquire the statements abont names 8 10 
Power to summon attendance of witnesses S 14 
Power to take possession 8s. 16, 36 
Preliminary Ss. 1—4 (Pt. I) 

^eliminary investigation Ss. 4—6 (Part II) 
Preliminary notification, pnblioation of S, 4 
Previous consent of Local Government necessary 

Previous enquiry 8. 40 

Procedure about compensation on temporary ocou- 
pation of arable land S. 83 ' J 

Procedure as to compensation on temporary ocou- 
pation of waste land 8. 38 ^ J ooou 

Proceedings before Court, appeals in S. 54 
Proceedings, restriotions on 8. 21 

Proceedings to be in open Courts 93 

Production of Government printed oopy to nrova 

agreement between Railway OomnaStr^^Ji 
Secretary of State 8, 44 ^ 'Jonipwy and 

Pnblioation of agreement 8 ' 42 

f “! noHfloatton B.''4 

PaWioatioa oI ruU, in Qoyermnmt OM.tt6 B. 65 

PnbUopnrpoae. dc«U,„lo„ that Unamqntaato, 
Publio purpose, defined 8. 8 (/) 



1935 


1936 


DECENNIAL DIGEST, 1921—1930. 


Railway Company, possession by, in urgent oases 
S. 17 (2) 

Reference to Court and procedure Ss. 18—28 
(Pt. Ill) 

Rcfeienoe to Court by one not accepting reward 
S. 18 

Remission of land revenue on another land, com* 
pensation by S. 31 (3) 

Restrictions on proceedings S, 21 

Rules about amount of compensation S. 25 

Rules made under Land Acquisition Act S. 2 (ii). 

Rules, power to make S. 55 

Statement of Collector to Courts. 19 

gcoretary of State in Council, agreement with S. 41 

Section 2, repeal S, 2 (i) 


Service of notice S. 20 
Service of notice, by copy S. 45 (i) 

! Service of notice mode of S. 45 
I Service of notice on persons S. 45 (2) 

Sotting out boundary S. 4 (2) 

Special powers in urgent cases S. 17 
Suite under the Act, after due notice S. 52 
Surrender, Magistrate to enforces. 47 
Surveying of land in particular locality S. 4 (2) 
Taking possession Ss. 16 — 18 (Part II) 

Temporary occupation of land Ss, 35—38 (Pt. VI) 
Tbe Title of the Act S. 1 (i) 

Trustees, entitled to Act k 3 (i?) 

Waste land, possession of, in urgent cases S. 17 (i) 
Witnesses, power to enforce attendance of S. 14 


LAND ACQUISITION ACT (I OP 1895) as amend- 
ed by XIX of 1921 and XXXYIII of 1923, etc ). 

—Bombay Rent Act (1918). 

The Bombay Rent Act was not intended to 

apply to premises acquired under the Land Acqui- 
sition Act for public purposes. Dodrfs v. Shep- 
herd, (1876) 1 Ex. D. 75. Ref. {Setalwad, J.). BOM 
DAY Municipality V. M. Damodar Bros. 

60 I.C. 571 = 23 Bom. L. R. 39= 43 Bora. 725= 

A.I.R. 1921 Bora. 215. 

— English oase-law. 

Per Dalai, /.—The principles of English 

cases are applicable to the Indian Act. 

Per Walsh, Ag.J.C.~~n may possibly lead to mis^ 
understanding to seek guidance from the English 
decisions, oiceptin so fat as it is nece-siry to ex- 
plain ambiguous provisions of the Indian statute. 
It is clearly wrong to follow an English decision 

where doing so would involve doing violence to a 
statutory provision in the Indian Act. {Walsh, 
AaCJ., on difference between Dalil and Pullan, 
T7 ) SECY. OP State u. Md. Ismail Khan. 

100 I. 0. 759=59 All. 353=25 A.L.J. 177= 

A.I.R. 1927 All. 256. 

— Errors of procedure. , . ^ i 

^Where an officer whose duty it is to apply 

the provisions of an Act, such as the Land Aoqui- 

sition Act, oommita an error of prooedure every 

nresumptiin should be made in favour of the party 

‘ss S^ou^TbS^CV^ 

—Questions of title. 

.Court can consider and determine the ques- 

tionoftibleas between the Government and the 
■ a^a yvlftimant in proceedings under the Land 

si “c ““jS 

AHMEDAB^AD^^^ L.R. 153= A.I.R. 1921 Bom. 328. 

;;;ii^osl to ^«mporarily.- (Fiscount Duned^n.) 
S.CY. OP LA. 187= 

90 Rom L R« 953^45 C.L.J* 589— 
1927 M.W.H. 436= « C'W N-3Mi=*'J,“:^^-892= 

A.I.K. m7 P O.?72 = 63H.L.J.99(P.O.). 
-S, 3 (b)-itt»ohln« orodito^ , 

-A ““Lt without holding any legal 

meaning th *„ ottaohing decree-holder is 

r^eo'u .‘^Cr^fted^r within the mean- 


LAND ACQUISITION ACT (1835), S. 3 (f)— Use 
of land. 

ing of the Act. 37 Bom. 76, Ref. {Phillips and 
Odgers, JJ.). SiVA PBATAPA v. A. E. L. MISSION, 
97 I.C. 596=59 Mad. 38 = A.I.R. 1926 Mad. 307. 

— B. 3 (b)—OoYernment'8 interest. 

Cfovernntent having right to assess land^Land 

can be notified for acquisition — No fixed rule as to 
apportionment between Government and actual 
holder. 

Where Government has no proprietary interest 
in the land to be acquired but has only a right to 
levy assessment, with perhaps the additional right 
to increase the assessment according to certain 
conditions, the land can be notified for acquisition 
by Government. 12 Bom. L. R. 34, Ref. No 
universal rule can be laid down prescribing the 
share of Government in tbe compensation money, 
but the area of the land, its position, the nature of 
its user, and all other ciroumitances which would 
relate to the possibility of Government fixing the 
next assessment have to be taken into considora- 
tion. {ATacleod, C.J. and Coyajee, J.). N.H. MOOS 
V. The govt, op Bombay. 91 I.C. 357= 

27 Bora. L.R. 1237=A,1.R. 1928 Bom. 57. 

—B. 3 (b)— Reversioner. 

Revetsio-^et is “ person interested, {dhuie, 

J.). GANQI «. SANTU. ^ ^ ^ 116 I.C j^3S5= 

—B. 3 (f) -PaWIo purpose. 

EvoTi if only a section of the public is bene- 
fited, still the purpose is a public one; the expres- 
sion Includes a purpose in which the general inte- 
rests of the oommunity, as opposed to the parbioular 

interests of the individuals, is directly and vitally 

conoetned. The purpose of providing the panohamas 
and other looolios of Tanjore with house sites is 
therefore a " public purpose” within the meaning 
of 8. 4. If the effect of the Government order is to 

enable'it to acquire a particular house sUe ® 

particular individual, it is only a matter of detail, 
Uioh does not afieot the general 
Duroose being a public one. A.I.R. 1914 r.o.ju, 
Foil {Venkatasuhba Rao, J.). Secy. OP 

N. GOPAf.A 9931%“ M:i!j."?4. 

ZLliand ono purpose can be used for 

”‘rM"my"?»Ct‘ bound to nee the land for 

the purpose® Jwhiohit Pt'„“r?oLn?Tn" 
and it is justified in using the land for any pur 

rSai'V(p°o,‘’'^itr(B."‘B. 

"•>• iw 87*. 
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OIVIIi, CBIMINAL AND BEVENUB 1938 


land acquisition act (1894), 8. 3 (f)— ‘ Yil* 
lage sites." 

-S. 3 (£)-“ Village sites.*’ 

What is spoken of as village site Is not land 
reserved in a village for communBl purposes bat 
land which is reserved for being parcelled ont as 
bouse sites and also all the lands on which houses 
have been built. {Devadosi, J.). VEERARAGHAVA- 
OHABIAR V. Secy, of State. 86 I.C. 483= 

49 Uad. 237=A.I.R. 1925 Mad. 837= 

48 H.L.J. 204. 


— B. 4— Public purpose. 

purpose” — Prowision of housB'Sites 

for Panchamas’^Proviso to 8. 6 not fulfilled — Objec- 
tion before final declaration — Maintainability — Com- 
sensation ” 0M^ of public revenue '’—Payment of cost 
by grantees at future date — Validity of declaration. 

Provision of house-sites for Panohamas is a 
" publio purpose ” within S. 4 of the Land Acquisl- 
tion Act. Even if only a section of the publio is 
benefited, still the purpose is a publio one. The 
validity of a declaration under 8. 6, suh-S. (1) 
cannot be called in question before the declaration 
is In faot made. To find out if the requirement of 
the proviso to S. 6 has been fulfilled, the Court 
should have regard to the state of things at the 
time of the declaration, Its validity cannot be 
made to depend upon some future contingent event. 
Where the Government proposed to acquire house- 
sites by advancing 80 per cent, of the cost in the 
first instance and recover the same from the 
grantees of the sites in the course of the next 
twenty years. 

Held, the condition in the proviso to 8. 6 (1) was 
fulfilled. (VenkaUtsubba Bao, J.). SECRETARY OP 
BTATB u. GOPALA AIYAB. A.I.R. 1930 Had. 798= 

39 H.L.J. 274. 


■~S. 4 — Scope. 

The intention of the Government amending 

the Act was that it should only apply to oases of 
lands which might appear to Goverament after the 
Aot came into force, to be needed or likely to ha 
needed for any publio purpose. {Macleod, CJ. and 
Goyajee, J.), NuR Mohoued v. Beoy. of State. 

96 I.C. 329=28 Bom. L.R. 882= 
A.I.R. 1926 Bom. 369. 
*^8. 6‘-Aoqai8itlon fop quarples. 

— — -Where Government publishes a declaration 
of its intention to acquire a certain area of land 
for publio purpose, vi*., for quarries in partionlar 
part of country in connexion with construction of 
certain building work, and inserts in it the state- 
ment contained in 8. 3 (1), Land Acquisition 
(Mines) Aot, 1885, the eSeot of I the statement is, 

that only so much of the minerals would be ao- 

q^red as might be necessary In the construction of 
the work. I/ord Provost and Magistrates oflOlas* 
goto V. Pane, 13 A.O. 657 and Midland By. Co, v. 
^btnsm, 15 A.O. 19, Bef. [Boss and Ohat^ 
JJ.). Secy, op State v, Gyaneedra 
Ohandba Paede. 8 Pat 742s: 

n - n * X . . 1930 Pat, 112. 

-'8. O—OoDienti of deolavatlon. 

-- — -It is not neoessary that the declaration 
should on Its face show that the acquisition is to 
be made ont of the public revenue ; 8. 6 proviso 
does not say so. [Krishnan, J.). KAKTIMAhanti 
BAUAUUBTHI V, SFEOlAIi DEPUTY CODLEOTOR 
VIZAOAPATAM. 99 j.q. 539-’ 

1920 M-W-N. 968* A.I,R. 1927 Had. 114. 
fi^-monivlbutlon by Governmont. 

-7— W^re only 20 per cent, of the cost of aoqulsi- 

by the future owners, and the 
nzaainlog 80 per cent, the Government provided In 
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LAND ACQUISITION ACT (1894), S. 6-CoiltJl* 

butlon by private persons. 

the first instance, the recovery of which was to be 
made by instalments during the course of 20 
years. 

Held, that the condilions of the proyieo were 
fulfilled because in construing the proviso what 
the Courts must have regard to is the state of 
things at the time of the declaration. A. I. B. 
1930 Mad. 248, Foil. (Venk^subba Boo, /.). 
Secy, of State w. N. Gopala Aiyab. 

A.I.R. 1930 Had. 798. 

Where 20 per cent, of the cost of acquisition 

of certain lands for building sites is to he levied 
in the first instanoe from the private parties and 
80 per cent, should be first paid by the Government 
to be subsequently recouped from the private 
parties to whom the lands are to be assigned, the 
provisions of S. 6 (1), proviso, are Bubstantislly 
complied with in that, part of the acquisition 
costs had to come out of the publio revenues at 
the time of acquisition. A.I.R. 1926 Mad. 1009, 
Expl.; A.I.R. 1927 ilad. 245, Bef. [Sundaram CheUy^ 
J.). Secy, of State v. Mubugesan. 

1929 U.W.N. 779= A.I.R. 1930 Had. 248. 

Compensation of one anna contributed by 

Government is sufiicient to render declaration valid. 

Even where the Government contributes to- 
wards the payment of oompensation for a piece of 
land acquired under the Act only one anna out of 
the publio revenue the remainder being paid by 
private oontributions, compensation has been paid 
partly out of the publio revenue 1 within the 
meaning of the proviso and the declaration made 
under 8. 6, Cl. (1) is valid. Chatterlony. Cave, 
(1878) SA. C. 483 and 16 Cal. 99 (P.O.), Dist. ; 
A.I.R, 1926 Mad. 1099, Dies. from. [Odgers and 
Madhavan Nair, JJ,). SengA NAICEEN v. BBCY. OP 
State. 99 I.C. 512=50 Had. 308=25 H.L.W. 34= 

A.I.R. 1927 Mad. 243=51 H.L.J. 849. 

— B. 6 -Contribution by private personi. 

Payment of a particle only from public reve* 

nues is not sufiu^t compliance — Confribuliotw 
from private individuals through public bodies may 
becomepart of public revenue— Money paid by private 
individual into public treasury for being paid as 
compensation money does not become public revenue. 

The Legislature, when they provided that apart 
of the oompensation should be paid from publio 
revenues, did not mean that this condition wonld 
be satisfied by payment of a particle, e. g., one 
anna in Rs. 6,985. Chatterton v, Cave, (1876) 8 A.O. 
488, Bel. on. 

Government, ora Local Body like the Dlstrlot 
Board might receive oontributions from private Ui- 
dividuals and might spend the same upon publio 
purposes, and sutfii gratuitous oontributions may 
be Included in and become part of the publio reve- 
nues under S. 6. But when money la paid into a 
Government Treasury by the hand of one private 
individual for the purpose of being used as com- 
pensation to be paid for the acquisition of land and 
after passing intact through ^e Treasury la paid 
out into the hand of another private individual it 
cannot with any aoouraoy be described aa heoomlng 
part of the public revenues. Government 'has no 
absolute dlepoaing power over It. Snob money la 
not revenue due to Government on any land, nor ia 
it any oese, tax, duty, custom or other due recover- 
able under Aot 2 of 1^4. (Spencer cmi Ramssatfl. 

JJ.). PoNHAiA V. sboy, OP State. ' > 

97 I.0. 471=21 H.L.V: 8lS= 
Ai I* R. 1929 Hnd. 1099 = 61 K.L.J, 338, 
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LAND ACQUISITION ACT (1894), B. 6-Effdot of 
deoiaration. 

—3. 6— Effect of deoiaration. 

— Declaration under Cl. (3) is oondusive. 

The construction of a public road is prima facie 
a public purpose. Under S. (6), Cl. (3) the decla- 
ration in the Gazette is conclusive evidence of the 
fact that the road Is required for a public purpose, 
and after such a deoiaration It is not open to the 
owner to contend in any Court that the land was 
not needed for a public purpose. Wijevesekara v. 
Westing, (1919) A. 0. 646, Foil. {Spencer and 
Bamesam^ JJ.). Ponnaia t». Seoy. of State. 

97I.C. 471-=24 M.L.W. 513= 
A.I.R. 1926 Had. 1099=51 M.L.J. 338. 

•Whenever the Local Government does sanc- 


tion an improvement scheme, there is a duty to 
announce the fact by notification and the publi- 
cation of a notification is conclusive evidence that 
the scheme has been duly framed and sanctioned. 
Thie provision does not aSect the tight of the 
claimant to institute a suit to have it declared 
that the Board in framing the scheme acted ultra 
vires. 47 Cal. 600 (P.C.), Foil. {Macleod, C.J. and 
Coyajee, J.). Municipal Corporation of 

BOMBAY V. RANCHOBDAS VANDRAVANDAS. 

90 I.O. 695=27 Bom. L R. 1130= 
A.I.R. 1925 Bom. 538. 

——Where the acquisition has been made for a 
purpose, which the Legislature has declared to be 
a public purpose, it is not open to the Court to go 
into the question whether it is a public purpose or 
not. (Heufldoss, J.). Yeebaeaghavachariar v. 
Sect, op State. 86 1.C. 485= 

49 Mad. 237=A.I.R. 1925 Mad. 837 = 

40 M.L.J. 204. 

Section 6, Cl. 3 does not take away the right 

of suit of any subject. What it declares is that 

when the Government declares a purpose to be a 

nublio purpose it shall be conclusive evidence of 

that. W^^doss, J.). Vebraraghavaohariab 

« SECY OP State. 86 I. C. 485=49 Mad. 237 — 
u. SECY. OP Mad. 837 = 48 M.L.J. 204. 

— The language of 8. 6 is perfectly plain and 
clearly bars the Courts from enquiring into the 

question whether the purpose 1°' 

Mspeot of which a declaration under S. 6 has been 
issued, is required for a public purpose or not. 
A7 Cal 500 (P.O.) ; A. I. R. 1921 Cal. 159, Dist. 

Lakbabal:. 

A. I. R. 1923 All. 523. 

Public purposes-Declaration in acquisition. 

The fact th&t the declaration may be conclusive 
as to the land being needed for a public purpose 
iot in any way debar the Court from enquiring 

?Zttva“liaiIyo,^hoBtep^^ 

and Calcutta mpbo™t trust. ^ 

iu..sdiotion 

only on a eon^ed to dUposing 

lector and its iuriadic iuriadiotion 

of the matter so rcterred It has Jo jn 

under the Act to oonsidor the lega^ y 
tion or of the BAMAMUBTHI «. 

(Ertslinan, ^^^TTurTOR ViZAGAPATAM. 

SPECIAL deputy M.W.N. 968= 

A I. R. 1937 Mad. 114. 


LAND ACQUISITION ACT (1894), B. 6— Whe- 
ther ultra Tires. 

—3. 6— Piecemeal acquisition. 

•^Single Juilding — Piecemeal acquisition is ills’ 
gal but where acquisition is interrupted it can be 
resumed afterward. 

A deoiaration may be issued for a quantity of 
land consisting of several holdings belonging to 
different owners. It is thus often necessary to 
make separate awards for difierent portions of the 
land covered by a single deoiaration. There is no 
objection to separate proceedings being taken in 
respect of separate holdings. It is however a difie- 
rent matter where there is one holding. In such a 
case there can be no piecemeal acquisition. 

Where the Collector, in obedience to the decision 
of a Court to which he was subject, desisted, pend* 
ingan appeal from that deolsion, from proceeding 
with the acquisition of the portion of the premises 
afiected by that decision, he is not thereby debar- 
red from further proceeding with the acquisition 
when a Court, superior to that which gave the 
decision, declared the latter to be erroneous. 
{Woodroffe and Walmsley, JJ.). R.C. SEN v. TRUS- 
TEES FOB THE Improvement op Calcutta. 

64 I.O. 577=48 Cal. 892=33 O.L.J. 509= 

A.I.R. 1921 Cal.'340. 

—8. 6— Public purpose. 

Government is the proper authority to decide. 

The Government is the proper authority for 
deciding what a public purpose is. When the 
Government declares a certain purpose to be a 
public purpose, it must be presumed that the 
Government is in possession of facts which induce 
the Government to declare that the purpose is a 
public purpose. {Devadoss, J.). Vberaraghava- 
chabiar V. Secy, op State. 86 I. C. 485= 

49 Mad. 237= A.I.R. 1925 Mad. 837=48 M.L.J. 204. 

—3. 6— Suit by claimant. . . x,. ^ 

In a suit for an injunction against the Gov- 
ernment restraining them from proceeding ^Rh 
the acguisitioii of certain lands, the ^ Court ought 
to take into consideration a notification issued by 
the Government under S. 6 (1) after the institution 
of the suit. 44 Cal. 47, on. {Sundaram Chetly, 
J.). SECY. OF State v. ^Iuruoesan. 

1929 M.W.N. 779=A.I.R. 1930 Mad. 248. 

—3. 6 -Time fop objections. 

—When only a preliminary notification has 
been published under S. 4. and the further stage of 
making deoiaration under S. 6 has not yet reached, 
it is premature to question the 
Government’s action, on the ground that it oSen^s 

against the proviso to S. 6. because it is only the 

final deoiaration that can be called 

(Venkatasubba Rao, J.). SEC^. 

N. GOPALA AIYAB. A.I.R. 1930 Mad. 798. 

— 8. 6— Want of bona fldes. ^ 

——If the provisions of the Land Acquisition 

Aot are not strictly complied with, but ate made a 

oloak lor attempting to obtain a transfer of an 

indefeasible title under the guise of “ 

pose, the proceedings do not 

Lation of a valid title to the land m 

18 Cal. 99 (P. 0.), Poll. (Symo^ ?n Hi”’ 
JJ.). PONNIA V. SEOy. OF STATE. 97 1.0. 471 

24 M.L.W. 518=A.I.R. ^926 M^d^ 1099^ 
Z^llj^e^'proWsioo in ^6% is not of 

the Indian Legislature. (Devadoss, J^. YBEBA 
haohavachaeiar .. 

A.I.R. 1928 Mad. 837=48 M.L.J. 204. 
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land ACQUISITION ACT (1894). S. 9— Claim 
for compensation* 

— S. 9— Claim for compensation. 

tbe Aot does require is that there 

should be a specific claim namely a claim which 
states in rupees the 7alue the claimant places upon 
his property, and where there has been no such 
claim the provisions of S. 9 (2) cannot be said to 
have been complied with. A.I.R. 1926 Lah. 401, 
Bef. {Beasley, C.J, and Curgenxen,J.). OHIGIRU- 

pATi Bubbanna V. District Laboce officer, 
East Godavari. 31 M.L.W. 587= 

1930 H.W.N. 373=A.I.R. 1930 Mad. 618= 

59 M L.J. 33. 


Writing. 

Under S. 9 (2) the claimant is not required 
necessarily to make his olaim in writing so long as 
he makes a claim for compeusation. (Beasley, C.J. 
and Curgmven, J.). Chigurdpati Scbbanna v. 
District labour Oppiceb, East Godavari. 

31 M.L.W. 587 = 1930 M.W.N. 373 = 
A.l.R. 1930 Mad. 613=59 H.L J. 33. 

Merely placing an uncertified copy of a sale- 

deed before the Collector is not a sufiicient corn- 
pliauoe with the provisions of 6. 9. (Broadway and 
Fforde, JJ.). ORIENT BANK OF INDIA v. SECY. 

OF State. 94 X.C. 249=7 Lah. 416= 

27 P. L.R. 656= A. 1. R. 1926 Lab. 401. 
~S. 9*-Compliance with notice. 

Person asked to appear before CoUector—Pef' 

son appearing but filing petition only on following 
day is sufiicient compliance with notice. 

A notice was served upon a party under S. 9 of 
the Aot directing him to appear before the Oolleo* 
tor on a certain date. The party appeared before 
the Collector on that date. What passed on that 
day was open to doubt. A petition in writing was 
filed on the following day before the Collector had 
made his award. 

Held, that the petition filed on the following day 
in Court must be regarded as a suffioient compliance 
with the notice under S. 9 of the Aot or alterna’ 
tively that the oiioumstanoee dlsolosed a suffioient 
reason for allowing the party to come in under 
cl. (8) of S. 25, 12 O.W.N. 263, Diet, (Richardson 
and ShamsuUBuda, JJ.). Qyanbndba Nath 
V. SEOY. OP State. 61 LC. 632 = 28 C.W.N. 71= 

A.l.R. 1921 Gal. 234. 

•-S. 0— Oonitpuctlon of notice. 

—A notice woe issued to A under Ss. 9 (2) and 
10 as follows i “The Government are going to 
acquire lands mentioned in the list hereunder 
under Aot (1) (India) of 1694. You shall appear 
either in person on 26bh October, 1925, before me at 
Nannilam Camp or by an authorised agent and 
•inform the nature of the right you possess in these 
lands, the amount due to you out of the amount of 
compensation to bo given for the eaid tight, and 
objeotioDs 1! any in respect of tho measurements 
toado according to S. 8. You should prepare a 
Written statement and tho samo signed cither by 
-yon or by your authorised agent should be present' 
ed,” The notice then called for partionlats 
•leqalred under S. 10. It was contended that the 
notice did not call upon A to state his olaim to 
■compensation. 

' Held, that the notioo was dearly in aooordanoe 
with the provisions of S. 9. No other oonatruotion 
'Qould bo put upon the notice except that it was a 
notice calling upon A to olaim an amount of oom- 
‘pensation due to him for suoh interest as he pos- 
'Bessed in the land under aoqaisition. (Bsaslsp, C.J. 
jMd^Ourgenven, J.), N. M. YbhkatabaUA lYEB v. 

^OUiSOiCOB OF TANIOBE. A.l.R. 1980 Hftd. 888. 

* 


LAND ACQUISITION AOT (1894), 8. 9— WalYer. 
—8. 9— Non-compliance. 

S. 9 not stricily followed as regards^ service of 

notice — Claimant can claim compensation before 
Court. 

If the provisions of S. 9 have not been strictly 
followed as regards the service of notice, then' it 
would be absolutely wrong to prevent the claimant 
from asking for proper compensation on a reference 
made by the Collector to the Court under the-Land 
Acquisition Act. In such a case it is not possible 
to apply tho penal provisions of S. 25 in order to 
prevent the claimant from putting forward Us 
olaim before the Court. 34 Cal. 470; 30 Oal. 576 and 
1 C.W.N. 562, Ref. (S. B. Ghose and 8. K. Qhfise, 
JJ.). Tara Prasad Chaliha v. Secy, op STAT®. 

34 C.W.N. 323= A. I.R. 1930 

—S. 9— Omission of notice. V -', 

■Although a notice under S. 9 of the Aot is 
imperative, non-service of the notice is not fatal to 
the proceedings if the party complaining has notice 
of the proceedings. 43 Mad. 280, Bef. (Chatterjee 
and Pearson, JJ.). BURN & CO., LTD. t>. SECY. 
OF STATE. 76 I.C. 579= A.l.R. 1923 Oal. 618. 

— S. 9— Period of notice. 

In notice under S. 9 (3) occupier of land is 

entitled to fifteen days notice. 

Under S. 9 (3) the occupier of the land, concern* 
ing which public notice has been given under 
Cl. (1), 8. 9, is entitled to suoh notice as will give 
him in the same manner as the person mentioned 
in S. 9 (2), fifteen days interval in which to state 
before the Collector tho nature of bis interest in 
the land and the particulars of his claim for com- 
pensation. (Beasley, C.J. and Curgenven, JJ). 
N. M. Venkataram Iyer v. Collector op 
TANJOBE. A.l.R. 1930 Mad. 836. 

The provisions as to fifteen days* tline 

applies only to the public notification under S. 9 
(2) but does not apply to personal notice under 
8. 9 (8) and therefore merely because a notice 
under 8. 9 (8) did not allow fifteen days time to 
appear before the Oolleotor the notice is not Illegal. 
(Dalai and PuUan, iT'ir.). Bibbal v. COLLECTOR 
OF MOBADABAD. 98 I.O. 806=49 All. 148= 

25 A.L.J. 144=A.I.R. 1927 All. 183. 
— 8. O^Serviceof notice. 

~The mere fact that one of the three brothers 

Booepts a notice under 3. 9 on beh^f of one or 
other of the brothers does not raise any piestunp- 
tion that he had any authority to do so. Any suoh 
authority must be proved on evidenoe. (Datoson- 
Afillsr, C.iT. and Foster, J,), NiTAl DCTTv, SBOY. 

OF State. 81 I.C. 676 = 3 Bat. 80 I= 

A. I. R. 1984 Pat. 6084 

—8. 9— Waiver. 

Tho applicant can be said to have waived the 

Tcquiremonts of 8. 9 only if it is proved that he 
knew what his legal rights wore and consented to 
forego thorn. 9 AU. 034; A.I.B. 19^6 iMad, J32, 
Foil. : 84 Cal. 470 and English , cases referred : 
A.l.R. 1927 All. 188, Diss. from. [Beasley, C.J, 
and Curgenven, J,). N. M. YBNKATABAMA IY9R o, 
OOLLEOTOR OF Tanjore. A.l.R. 1930 Had. 686. 
—S. 11— Applioatlon for Investigating Qlalm. , 
AppUcation for enowirp tnfo the claims 0 / dif- 
ferent claimanle made before award 6uf adfudicaUd 
upon after award— Suoh adyudicafion is without 
yurisdiclton. 

Where an application was presented to the Golleo* 
tor some days prior to hUmakingan award toln* 
vestigatethe olaims of dlfierent olalmanti butthe 
same was enquired into afier^thq atTai4 
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LAND ACQUISITION ACT (1891), S. 11-Award 

— Wbat ia. 

Held, that Collector’s adjudication after enquiry 
was without jurisdiction, 

Beld further, that the order passed on such appli- 
cation cannot be an order on an application for 
review or modification of the award since it was on 
an application presented before the award was 
made and therefore the Collector, if he was not 
able to pass orders upon that application before ho 
made his award, should have referred the question 
to the Court under S. 30. {Campbell, J.). BAGO v. 
Roshanbeg. 92 l.C. 484=A.I.R. 1926 Lah. 321. 
— 8. 11— Award, what is. 

• Proposal by Land Acquhilion Officer sub- 
milled for approval to Consulting Surveyor is not an 
award within 8. 11. 

A proposal of the amounts to be awarded to the 
persons whose land is being acquired, drawn up 
by a Land Acquisition Officer after making the pres- 
cribed enquiry and under the instructions for the 
guidance of Acquiring Officer, submitted for appro- 
val to the Consulting Surveyor, does not amount 
to the making of an award within the meaning of 
8. 11 of the Land Acquisition Act, and the propo- 
sal is not binding upon the Government or the 
parties interested. 

Per Ifocleod, C./.— The mere signing of a docu- 
ment by an Acquiring Officer, expressing his opi- 
nion as to the amount of compensation to be ofier- 
ed to persons whose land is being acquired does not 
amount to the making of an award within the 
meaning of 8. 11 of the Land Acquisition Act and 
has no binding effect where the officer himself does 
not intend the document to be final. Some further 
formality is required on general principles before 
it becomes binding on Government and this forma- 
lity is prescribed by S. 12. 

Per Shah, J . — An award, when made under S. 11 
of the Land Acquisition Act, becomes final and 
conclusive and although the section makes it obli- 
gatory that the award should be filed and this 
stop when taken puts it beyond doubt that the 
award is made and is final and conclusive, it does 
not follow that an award can never be final and 
conclusive unless it is filed. (Macleod, C.J. and 
Shah J ). PADAMSI NABAIN V. THE COLLECTOR 
OETHANA. 6^ 103=46 Bora. 366= 

23Bom. L.R. 779=A.I.R. 1922 Bora. 161. 

11 — Award, when becomee final. 
——Award is final only when filed. 

An award in land acquisition proceedings becomes 
final only when filed under S. 12 of the Act. Before 
such filing it isopen to the Collector to destroy the 
one which he has already signed and to substitute 
another in its place, {Macleod, C. J. and Heaton, 
J \ KOOVEBBAI SORABJI V. THE ASSISTANT 

Collector, Surat. 99 1- c. 429= 

22 Bom. L. R. 1136. 


_g 11 — Detepraination of value. 

— 1— The Collector must find out the true value 
,f the land and with this view there is no objection 
,0 his using any material, even when_ it may be 
,upXd by the applicant, without giving rise to 
he implication that ho has recognised that » 
fl reauited by the Act has been preferred. {Beas- 

A.I.R. 1930 Mad. 618=S9 M.L.J. 33, 

-S. 11 — Insolvency of mortgagor. 

If the mortgagor becomes 

,hD equity of redemption that vests m the Offioial 


LAND ACQUISITION ACT (1894), S. 14-Got- 

ernment’s interest. 

Receiver and if during the pendency of the Insol- 
vency proceedings the mortgaged property is com- 
pulsorily acquired the mortgagee will be entitled 
to his mortgaged amount from the compensation 
received for the property acquired. {Wallace and 
Madhavan Nair, JJ.). PUBDSHOTAMA NAIDU v. 
S.N. Ramaswami Iyer. 20 M. L. W. 667= 

A.I.R. 1923 Mad. 245. 
— S. 11— Landlord and tenant. 

Whore the tenants hare come to a settlement 

with the landlords accepting definite amounts of 
the compensation moneys, the tenants have no 
further interest and the landlord is entitled to lo* 
oeive the enhanced compensation money. {Qreaves 
and Panton, JJ.). SECY. OP STATE V. NABESH 
Chandra Bosb. 95 l.C. 459=44 C.L.J. 1= 

A.I.R. 1926 Cal. 1000. 
When occupancy lands ate acquired the land- 
lord is entitled to some compensation, if there is 
no custom of trausferability without consent of 
the landlord or if within tho next 20 years, the 
landlord could have enhanced the rent of the 
lands. {Das and Adami, JJ.). AQHOBI KOEBI v. 
B. KISHUNDEO NABAYAN. 88 l.C. 397= 

3 Pat. L.R. 111 = 6 P.L.T. 797= A.I.R. 1926 Pat. 16. 
— S. 11— Land resumable by Oovernraent. 

Acquisition of land for Municipal Corpora- 
tion— Where theGovernment determined to acquire 
certain land which is hold by the claimant under 
a document giving a permanent interest and con- 
taining the following stipulation ; “If any portion 
or the whole of this land be required for the 
Government we shall give up the same without any 
compensation." 

Held, that the land is not ‘required for the 
Government’ within the terms of the stipulation 
and the claimant is entitled to compensation. 
{Woodroffe and Cuming, JJ.). BEJOY KUMAB u, 
Secy, of State. 84 l.C. 727=40 C.L.J. 301= 

A.I.R. 1921 Oal. 406. 


•S. 11— Private agreement. 

‘Private agreement before institution of pro 


eedings <s not invalidated by the institution. 

If the parties before the institution 'ofthepro- 
seedings contemplated by the Act, ohose to agree, 
hoy are perfectly competent to do so and there is 
lotbing whatever in the words of the Act to sug- 
gest that this power is thereby taken away. The 
’act that compulsory powers have been invoked in 
jrder to secure property from unwilling vendors, 
ihould not be regarded as denuding all patties of 
he tights they possessed before the proceedings 
)egan. This decision does not interfere with the 
urisdiotion of the Collector to determine what in 
us view the price should be, after he had evidence 
»f a complete contract on the point, if he thought 
ight to do so. {Lord Buchmaster.) FORT PRESS 
30. V. MUNICIPAL CORPORATION OP BOBCAT. 

68 l.C. 980=49 LA. 331 = 16 M.L.W. 654= 
31 M.L.T. 225=1922 M.ff.N. 798=46 Bom. 767 = 
17 C.W.N. 418=36 C.L.J. 539=24 Bom. L.R. 1228= 
A.I.R. 1922 P.C. 365=43 M.L.J. 419(P.C.). 
-S. 14 — Government's interest. , , 

•Gountia bhocra land in Samhalpur^Acquw- 

.A ^ f . i ^ ^ ^ -A 


on-Government's interest in compensation-^Ap' 

orlionment. . , . , 

TheGovernment is a person interested withm 

le meamng of S. U of tho Land 
1 the amount of compeneation paid to » 

1 Sambalpur in respect of bhogra l^d and 
ititled to a share of the compensation. 

10 tenant’s portion the landlord m suoh oases 
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LIND ACQUISITION ACT (1894), -8. 16-EJec- 
tloBof tenants. 

will be entitled to sixteen yeaiss' purchase of the 
annual rent. The eimple method of apportioning 
this amount is to award one- fourth as the (3oun* 
fins' share and the balance to the Government. 
(Boss and Scroope, JJ.). SECY. OF STATE V. BODH- 
BAM DUBBY. 11 Pai.L.T. 374. 

— B. 16— Ejection of tenants. 

‘ Qn the acquisition of the lands, leases and 
under'leases oome to anjend and no notice to the 
tenants and sub*tenants is necessary before they 
can be ejected. (Sefaload, J.). Bombay MUNICI* 
PALITY V. DAMODAE BROS. 60 I. G. 571 = 

28 Bom. L.R. 35=45 Bom. 725= 
A.I.R. 1921 Bom. 214. 

—8. 16 ^Encumbrances. 

An acquisition under 6. 16 vests the land 

absolutely in Government free from all encum- 
branoes inoluding easements, even if they come 
into existence only at the time of the acquisition. 
(SccU-Smilh and Martineau, JJ.). MiTRA v. 
MUNICIPAI, OOMUITTBE, LAHORE. 

89 I.C. 656=6 Lah. 329 = 26 Fat.L.R. 657= 

A.I.R. 1925 Lah. 523. 

— S. 18— Application under. 

■Where, on notice of a ward by Land Acquisi* 
tion Officer, the claimant states in a petition : 
“1 will not receive the amount but will contest the 
matter in the District Court." 

Held, that although the section itself was not 
mentioned in the petition, from the spirit of it, 
it ought to be construed as a petition under 
8. 18. (Ramesom, J.). MADDUR KRISBNAM* 

MAL V. Collector of Coimbatore, 

99 I.O. 269= A.I.R. 1927 Mad. 282. 
Application not mentioning ground for refe- 
rence, hut mentioning that proceedingi should be 
postponed till decision of swif regarding validity of 
acquisition and that compensation was low, is not 
application under 8. IQ— Though Collector makes 
reference on such application, District Judge gets no 
jurisdiction to decide it. 

The Collector in making a reference is only an 
agent of Government and he is not entitled to 
waive the requirements of the law on behalf of 
Government. The aot of the Collector in acting on 
an application will not preclude the District 

Judge from holding that it was not in complianoe 
with law. 

Where the applications contained no request that 
the matter of the award should be referred for the 
determination of the District Judge, but they 
asked that the matter relating to compensation 
should be postponed until the final decision as to 

the propriety or legality of Government in aoquir- 

ing toe laad had been settled by a competent Court 
and they mentioned that the amount of oompenaa- 
tion awarded by the Colleotor was low and was 
not accepted, 

Held, that the applications did not comply 
with the provisions of S. 18. and on a referehoe 

made on such apphoatioDB, the District Judge cot 

no 3 utiBdiotion. {Eanhaiya Lai and Ashworth JJ\ 
SUKHBiB Singh «. sboy. op State 

97 I.O. 666=49 All. 212=25 A.L.J. 36= 

^B.18-Bar.f.utt. I' «• *«• m 

to apply for reference-No separate 

The Land Aoq^sUion Aot creates a special inrls* 
diction and provides a special remedy. U would 
not be reasonable to hold that the Legislatare 
baying ptoyided a special remedy in the Land Ao- 


LAND acquisition ACT (1894), -S. 18-Extent 
of jurisdiction of Court. 

quisition Aot intended to make it optional with a 
party to apply for a reference under S. 18 or to 
institute a suit in the ordinary Civil Court. 

A person having been served with a notice under 
S. 9 was hound to apply for reference under 8. 18 
when he was dissastified with the award. !He cannot 
maintain a suit in the ordinary Civil Court. {Chat- 
terjee and Panton, JJ.). SAIBBSH CHANDRA 
Sarkae V. Sir Bejoy Chandra Mohtap 
Bahadur. 65 I.C. 711=26 O.W.N. 506= 

A.I.R. 1922 Cal. 4. 

— 8. 18 — Barden of proof. 

—No doubt initially the burden of proving that 

the Collector’s award is wrong is on the claimant 
but where District Judge has assessed the value of 
land acquired by the Secretary of State at a parti* 
oular rate and the -Secretary of State is disputing 
the'assessing value, burden of proving that . assess- 
ing value is wrong is placed on Secretary of State : 
A.I.R. 1926 blad, 961, Expl, and Dis^. {Fforde and 
Kemp, JJ.). Secy, of State v. Makhan Lal. 

118 I.C. 54l=A.I.R. 1929 Lah, 112. 
The award of the acquisition officer is evi- 
dence in proceeding under reference under S. 18. 
Statements in the award, such as statements as to 
contents of certain documents examined by the 
acquisition officer, are evidence and need not bo 
proved by the production of the documents them- 
selves. 

The burden of proof is on the claimant to show 
that the award is wrong and the -weight of that 
burden depends on the nature of the award. 
27 M.L.J. 106, Foil.] 36 JIad. 395 and 82 Cal. 605 
(P.C.), D»sf. {Phillips and Odgers, JJ.). ARUNA- 
OHALA AIYAR V. COLLECTOR OP TANJORB 

e .o «v . 9®i C-279=A.I.R. 1926 Mad. 961. 
“S. lo'^MJnoIce of forum* 

—-—The plaintifi having made his election under 
b. 18 and applied-to the Tribunal for a stay which 
has been refused, even assuming that a Civil suit 
^3 open to him. must abide by its decision. 
(Grcrtvcs, J.). SHOSHI MDKHI DeBYA v. EESHAB 
LALL Mdkbrji. 80 I.C. 898=27 C.W.N . 809= 

o « A*I*R. 1924 Cal. ai2, 

—8. 18— Extent of Jorladlotion of Coopt. 

——Jurisdiction confined to the actual objection. 
The jurisdiction of the Courts under the Aot is a 

limited by the terms of 
Ss. 18, 20 and 21. It only arises when a speoiflo 
objection has been taken to tho Colleosor’a ^ard 
and it is confined to a consideration of that 
objection. Once therefore it is ascertained 
that tho only objection taken is to the amount of 

and the Coiut has no power to determine ox oon- 
^der anything beyond it, e.g., question of meaauw- 
ment raised for the first time three years after re- 
ferenoes were duly made by Colleotor (Sir Gaorce 

1980 126=34 O.W.S. 289 = 61 

1 I p 822=67 I. A, 100= 

tt , *220 P.o. 64=58 M.L.J. 228 (P.C.) 

thfi apeoifloally taken i 

the application for reference with kpmA L 

stated in the award of the ColleoK^^ 

oannot bo urged at the time nftiiA 

case before the Court (T/fl.® oftha 
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LAND ACQUISITION ACT (1894), -8. IS-Extent 
of jarisdiction of Court. 

Act can only deal with an ohjection which has been 
referred to it and it cannot go into any qnestion 
raised for the first time by a party who had not re- 
ferred any question or any objection to it under 
S. 18, yet where the question referred to the Judge 
is the question of the market-value of the property 
acquired, addition of parties to the proceeding will 
in no manner violate the principle and enlarge the 
scope of his enquiry. 

In reference under the Land Acquisition Act the 
addition of parties is under certain circumstances 
permissible and it does not matter whether the 
subject of reference is one of valuation or of 
apportionment. (Panton and JfuffiA:, JJ,). 
HASHIM IBBAHIM V. SECY. OP STATE. 

101 I.C. 539=31 C.W.N. 384= 
A.I.R. 1927 Cal. 352. 

■■ ' ■ —Claimant must stick to the ground of objection 
originally raised. 

Where an objection has been taken under one of 
the headings mentioned in S. 18, and a reference 
made in consequence, it is not open to the claimant 
to attack the award upon an objection falling under 
some other heading. In the reference what the 
Judge has to decide is the matter of the award to 
the extent comprised within the objection, and 
apart therefrom the award is final under 8. 12 of 
the Act. (Pearson and Qrahatn, JJ.). PROMOTHA 
NATH MdEjLICK V. Secy, of State. 

82 I.C. 3=40 C.L.J. 105= A.I.R. 1924 Cal. 1036. 

.“phe question of title arising between the 

Government and another claimant cannot be 
settled by the Judge in a reference under S. 18 of 
the Act. (Danielsand Lyle, A.J.Cs.). MD. WaJEBH 
MIRZA V. SECY. OF STATE. 64 I.C. 93= 

8 0. L. J. 426=24 0. C. 197= 
A.I.R. 1921 Oudh 31. 

—S. 18— Grounds of objection. ^ , 

——Under S. 18 the objector must, If he wishes 
to take different objections falling under mote than 
one of these heads, expressly state each of his 
objections and sub-S. (2) requires him to set out 
tho grounds on which his objection is taken. (Carr 

Tfclnlige. JJ.). 0 B. M. A. Fibm - SPECIAL 

COLLECTOR OF PEGU. ® Rang. 364. 

— S. 18— Jurisdiction of ... . 

——The Court has no jurisdiction to consider 

thfl ftward only by virtue of the reference made by 

the Collector and its jurisdiction to deal with the 

iward is confined to the matters referred. 7 Bom. 

r n DSurom; U I.C. 270; 1 Lah.- G17 and 

as Pal 230 Expl. (Carr and Cimli/s, /J.). O.R.M* 

^^rmI'seIcul collector ok Pew 

.The conditions mentioned in 8. 18 should 

Samuel Bu«ge .. 

THE IMPEOVEMET ^ ^ ^^73 I.C^ 127- 

ZilU^eli^fandfcrdwa"" satisfied .Hh the 

Bum which was awarded to him by 

fnf A rfifcrGQCO UQuOt S. lo, flO 

and D6V . any contract between 

cannot, notwithscan g / additional sum 

obtain from the 

iSrS-SfS 

AEDUE RAHMAN ^ 


LAND ACQUISITION ACT (1894), -S. 18-Poveri 
of High Court 

“S. 18 —Limitation. 

■Per Mukerjl, J .—Limitation runs from the 

A M 9 * A Y ^ 4. A 


date of filing of award— Date of award « the date of 
filing award. (Niamatullah, J., contra.). 

Per Mukerji J. — The expression “date of award" 
being indefinite the legislature meant I the date of 
the filing of the award to be the date oontem- 
plated in Cl. (b), sub-S. (2), S. 18. If limitation 
is to start it ought to start from the date of the 
filing of the award and not from the making of it 
22 Bom. L. B. 1136, Rel. on. 

Per Niamatullah. J".— The date of the award is 
not the date on which it is filed. A compar'son of 
Ss. 11 and 12 will show that tho date of making an 
award is meant by the Act to be different from the 
date on whieh.the award is to be filed. Section 18 (2) 
proviso refers to the former. Tho date of award is 
the date on which a formal declaDtion is made by 
the Colleobot of tho amount of compensation and of 
the person to whom the same is payable. (Mukerji 
and Niamatullah, JJ.). SECY. OP STATE v. Bhag- 
WAN Prasad. 1929 A.L.J. 1186= 

A.I.R. 1929 All. 769. 

~S. 18— Mortgagee. 

—Mortgagee can't sue Crown for mortgage 

balance, after compensation is paid to mortgagor. 

A mortgagee cannot sue the Crown where Col- 
lector has paid compensation money to the mort- 
gagor though with notice of the mortgage, in a land 
acquisition case. He should apply under the Land 
Acquisition Act for reference to tho Court under 
S. 18 or he may sue the mortgagor for the costs 
and other amount due to him under the mortgage 
under 8. 31. (Schwabe, C.J. and Waller, J.). 
Secy, of State v. Kuppdswaui Ohetti. 

78 I. 0. 82=1924 M.W.N. 138=33 M. L. T. 272= 
A. I. R. 1924 Mad. 521 = 46 M. L. J. 36. 
— S. 18— Nature of proceedings before Court. 

■ ‘Proceedings under, were not independent judi' 
dal ones-k)laimant cannot make out fresh case. 

The proceedings before the Court are of the 
nature of objections to the Collector’s award, and 
not a judicial inquiry independently undertaken 
into such questions as the claimant may raise, and 
it would not be open to a claimant to make out a 
fresh case, whether by way of supplementary claims 
to compensation or otherwise* 145 P. W. R. 1918, 
Not appr. (Curgenven, J.). SeCY. ^TATB o. 
SUBBAUANIA AYYAB. A. I- R. 1930 Mad. 576. 
—8. 18 — Powers of Collector and Court. 

■ -Making reference is an act within the juris- 
diction and authority of the Collootor. Having 
made tho reference it is not open for the Oolloo- 
tor or the Secretary of State to say that the refe- 
ronco was wrongly made, although ground for say- 
ing so may bo that the application was belated by 
the owner. The “Coatf ’ docs not sit on appeal 
over tho Collector and tho Land Acquisition Act 
does not give any authority to the “Court 

in express terms or by implication to go bem^ 
the MfeMneo. Cal. 605 (P.O.), Be!, on; 30 Bm. 
275 Diss from • A.I.R. 1926 All. 766, Diet. (Muker 
fee and Niamatullah, JJ.). SECY OP 8^^ 
BHAGWAN PRASAD. 

a Conector ai. 

missing an application made by a .. j 

Land AoquUition Act, 8. 18, to refer ‘»o 

his right to receive the compensation 

LothL, does not lie as the High 

competent to tovise the order of the OoUootor, 
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LiHP AGOniSlTION ACT (1894), S. 18— PowePB 
of Hi^h Ooart. 

66 P.R. 1916 and A.I.R. 1924 Mad. 442 (F.B,), 
Fell.] 67 P. R. 1916, appr. (Jai Lai, 7.). 
MUSHTAQ AI/I V. SECY. OF STATE. 31 P.L.B, 158= 

A.I.R. 1930 Lab. 242. 

•The Collector, though he may be actiug judi' 


oially when eseroising his fuootioQS under S. 18 
and though he may even be called a Court, is cer- 
tainly not a Court which is subordinate to the 
High Court for the purposes of S. 115, C. P. Code, 
and therefore, no revision lies against his decision. 
Case law referred . O.R. 230 of 1927, List. [Mohiud’ 
din, A.J.C.). R. S. SETH GOVEBDHAN DAS V, 
CODLECTOB OF BHANDABA. 123 I.O. 911 = 

A.I.R. 1930 Nag. 271. 

— — Order refming to refer to Civil Courtis not 
revisable by High Court. (Case-law discussed). 

High Court has no power under S. 115, C.P. Code 
orunderS. 107 of the Government of India Act, 
to revise the order of a Colleotor acting under the 
provisions of the Land Acquisition Act refusing to 
refer to the Court, an application under S. 18 of the 
same Act by a person interested, requiring him to 
refer the matter for the determination of the 
Court. When Colleotor acts under part III, of 
which S. 18 forms part, he is acting in a difierent 
capacity because he has there to decide certain 
things but no revision petition lies to High Court 
becausehe is not a Court at all. {Schwabe, C.J., 
Phillips and Bamesam, JJ.). ABDUL SATTAB v. 

Special deputy Collector, Yizag Habboub 
ACQN. 84 I.O. 616=47 Had. 397 = 

19M.L.W. 443=34 M.L.T. 18= 
1924 H.W.N. 224= A.I.R. 1924 Had. 442= 

46 H.L.J. 209 (F.B.). 

•" ■ ' Refusal to mahe a reference^Revision does not 
lie. 

High Court has not been given power to inter- 
fere with the proceedings of the Collector so that if 
he refuses to do what seems incumbent upon him 
under the provision of 8. 18 of the Land Acquisition 
Act High Court cannot direot him to make a refer* 
enoe and the proper remedy is either for the Legis- 
lature to give the High Court powers o! superin- 
tendence over the Collector’s proceeding under the 
Land Acquisition Act, or for the Government to 
draw the attention of their officers to the provisions 
of the Aot and lay down rules for their guidance. 
If they have not already done so. No doubt as the 
expression “Person interested” in 8. 3 (6) of the 
Land Acquisition Aot includes “ All the persons 
oldixQiQg an Intereat in the compeneetlon to be 
made on account of the acquisition of the land 
under this Aot,” and under 8. 18. Cl. 1, “any 
person interested who has not accepted the award 
may by written application to the Collector, require 
that the matter be referred by the Collector for the 
determination of the Court, whether his obieotion 
be to measurement of the land, the amount of the 
oompensation, the person to whom it is payable, or 
the apportionment of oompensation among the per- 
sona interested ”, the Collector is bound to make a 
referenoe. But if he fails in the duty imposed upon 
him by that section the High Court has no poW 
to direot him to perform it. The word ‘Court’ has 
not been defined in any Aot of the Legislature, but 
it may be presumed that an officer, to he a * Court ’ 
must be competent to make a judicial decision. 
jaaejMd, (LJ. and Crump, J,). Balkrishna DAJi 
Gubtb V. Colleotor, Bombay Suburban 
'« TO LO. 854=25 Bom. L.R. 898=47 Bom. *699= 
' ^ V I.I.B. 1923 Boffii 290. 


LAND ACQUISITION ACT (1894), 8. 18— Toba 
tenure. 

—a. 18— Property under litigation. 

Person prima laoleentitled starting proceedings 

^Person ultimately succeeding can continue. 

Where during the pendency of a suit or appeal a 
person who had a decree in bis favour and who was 
prima /acts entitled to the property institutes or 
defends proceedings Id respect of property sought 
to be acquired, the proceedings can be continued 
by the person who ultimately succeeds in the 
litigation. Any order passed in respect of the pro- 
perty would enure for the benefit of the successful 
litigant and he is the person who on the reversal 
of the judgment of the lower Court would be 
entitled to continue the proceedings. (Rumara- 
swami Saslri and Curgenven, JJ.). VENRATA 

Kbishnayya V. Secy, op State. 107 I.O. 808= 

39 H.L.T. 551 = 27 U.L.W. 293= 
A.I.R. 1928 Had. 89. 

— B. 18— Reversioners. 

Whether Hindu reversioner can claim a refe* 

fence. 

Quaere. — Whether the reversioners have such 
an interest in the land as to entitle them to claim 
a reference under 8. 18. A. I. R. 1922 Mad. 100; 
4 P. L. J. 860 and A. I. R. 1926 Mad. 959, Ref. 

Where the reversioners were made parties to the 
proceedings by the acquisition offioer and he mads 
an award jointly in favour of them and the widow, 
and then they claimed and obtained a referenoe 
under 8. 18 with the result that the oompensation 
was enbanoed, 

Held, that the objection aa to their oapaoifey to 
obtain referenoe should not be oonaidered in appeal. 
{Waller and Madhavan Nair, JJ.). CHETTIAMMAL 

V. Collector op Coimbatore, los I.O. 219= 

A.I.R. 1927 Had. 867. 

— S. 18— Separate enquiry. 

— — The Court should bold a separate Inquiry 
and its proceedings are not a mere continuation of 
that of the Collector's. They ate jndioial proceed- 
ings and the decision must-be based on evidence 
before the Court or on admission made by the 
opposite party. Evidence before the Colleotor can- 
not be considered as evidenoe before the Court ex- 
cept with the consent of parties. 2 L.6.R. 208 and 
4 L. B. R. 71, Foil, {Carr and Cunliffe, JJ.), 0 

R. M. A. Firm v. Special Collector op Pequ. 

. 8 Rang, 364. 

—8. 18— Tenant. 

——A tenant or suh-tenant, even though his In- 
terest is not transferable except with the sanotion 
of the superior landlord, has an interest which 
entitles him to be heard upon the question of 
adequacy of oompensation. Case-law discussed 
{ilookerjee aud Ohotaner, JJ.). Jaoadishwar 
Banyal V. Collector op Qoalpaba. 

^ 674= A.I.R, 1929 Oal. 197. 

—a. 18— Toka tenure. 

—Land unfit for quarrying purposes— SfiowW 

nof Ofl taloed on the quarrying basi&^Toha tenutw 
land^Valuatton of occupant's right—OovernmenVa 
interest in th, land-Principh, of nalmtu" 

Land should not bo valued on tha basis that it 

ovidonoo 

Bhows that it oould not bo used as a qoarr? 

GovMnmont had a right to inotoaao assessmont 
on certain quarrying land of the Toka tenn» in 
the peesessien of an OMupant who had to pay tor 
t an annual rent, in the year 1989-30 at the Mta of 

our per oont. on the value of the land. Wto tha 
iMd nu acquired oompulsotlly by Government In 
estimating at. value of the Int.mSt of 
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LAND ACQUISITION ACT (1894). 3. 18-Trnat 

Property. 

In the land the aeseggment was capitalised at four 
percent, and it was written back at eight pet cent, 
to the date of the acquisition, 

Held, tot valuing the interest of Government in 
the land the assessment on the land could not be 
expected to increase in 1929 to a higher rate than 
two per cent.; and that it should bo capitalised at 
SIX per cent, and written back at the same rate to 
t^he date of the acquisition. A method which has 
been generiilly used to arrive at the present value 
of the rent is to capitalise at a certain rate and then 
write it back to the date of acquisition the rate of 
capitalization and the rate of writing back being 
the same. (Macleod, C. J. and Shah, J.). The 

Govebnment OP Bombay V. N.H. Moors. 

82 I. G. 641 ==24 Bom. U.R. 471s 
47 Bom. 218=A.I.R. 1922 Bom. 254. 
— S. 18— Trust property. 

—Where trust property is acquired under the 
Land Acquisition Aot, questions which may arise 
between the trustee and the beneficiaries and their 
assignees must be left to be debated before the 
Court having jurisdiotion to administer the trust 
estate. A.I.R, 1925 Cal. 630, Expl. [B.B. Ohose and 
Cammiade, JJ.). K. 8 . Banerjee v. Jatindra 
Nath. 108 I.C. 253= A.I.R. 1928 Cal. 475. 

— S. 18— Wakf property. 

. — ■■-When the property acquired is wakf property, 
although the subject of reference is valuation 
of the property, it is open to any one of the body 
of trustees to come forward and ask that he should 
he allowed to appear in the Court of the Judge and 
be permitted to place before the Court such mate* 
rial as he may have in his power to enable the 
Court to arrive at a proper decision as to the value 
of the trust property, {Panboi and Mullick,JJ.). 
HASHIM IBRAHIM V. SECY. OP STATE. 

101 I.C. 539=31 O.W.N. 384= 
A.I.R. 1927 Cal. 352. 

—8. 19— Court fee. 

I 'Proceedings before the Court on a reference by 

the Collector-^The article applicable is Art. 1, Sch. 1. 

Proceedings before the Court on a reference by 
the Oolleotor under the provisions of S. 19, Land- 
Acquisition Act, cannot be described as a suit to 
set aside an award within the meaning of the pro- 
visions of Art. 17 (4), Sch. 2, Court-fees Act and the 
article applicable is Art. 1, Boh. 1, and Court-fees 
are payable in the appeals ad valorem on the diSc* 
renoe between the sum awarded by the Court and 
the sum which the appellant claims should have 
been awarded. 57 P.R. 1913. Bisf. {Rutledge, C.J. 
and Brown, J.). Special Collector op Ran- 
goon V. KOZI NA. 110 I.C. 870= 6 Rang. 281 = 

A.I.R. 1928 Rang. 197. 

—S. 20— Parties Interested.’ 

The Secretary of State as a party is not in- 
terested in the distribution or apportionment of the 
compensation. His interest ceases when he places 
the total amount of oompensation awarded at the 
disposal of the Court. Where a wrong award of 
compensation has been mado to a pe/Bon ® 
party to the appeal, the Court is preoj^ded from 
granting any relief. {Hears, C.J. andOokul Pra 
sad, J.). SANWAL das V. SECY. OF STATE. 

77 I.C. 112=20 A.L.J. 604=A.I.R. 1922 All. 438. 

—8 20 — " Persons interested.” , . 

! — “Persons interested" in sub-S. (6) means 

persons interested by reasonofthelr interest in the 

land acquired as owners, tenants and the like, ana 
not persons interested as acquiring the 
through the Seotetaxy of State. Such a person is 


LAND ACQUISITION ACT (1894), S. 28— Appeal 
to Privy Council. 

not entitled to separate notice under S. 20, though 
he has the right to appear and adduce evidence. 
{Pratt and Otter, JJ.). MANDALAY MUNICIPAL 
Committee v. Maung It. 117 I.C. 247= 

7 Rang. 20= A.I.R. 1929 Rang. 115. 

— S. 21— Landlord and tenant. 

As to the basis of apportionment ofoom- 

pensatlon between a landlord and an oeoupanoy 
tenant the fair estimate is that in a rupee the 
landlord should have 10 annas share and the 
occupancy tenant 6 annas share. After award, if 
the landlord bad objected to it and the tenant had 
not, then the landlord will be entitled to his 
proportionate share of the compensation and not 
the whole, {Mukerji and N'famafullah, JJ.j.RAHAN 
LAL V. COLLECTOR OP ETAH. 117 I.C. 612= 

1929 A.L.J. 322=51 All. 765= 
A.I.R. 1929 All. 523. 

-.-Landlord is entitled to compensation given 

for the land acquired according to terms of the lease. 

Where under a contract in a maurasi mokarari 
lease, the lessor was to get half of the oompen* 
satlon as malgani right, if the land was acquired 
for the purpose of the Government and the land was 
subsequently acquired for the public purpose, vis., 
for the construction of a sewer road in a Municipal 
area. 

HeZi, that the land must be held to have been 
acquired for the purpose of the Government and 
the lessor was, therefore, entitled to half of the 
compensation under the special provisions contain- 
ed in the lease. A. I. R. 1921 Cal. 406, Dist. {B.B. 
Qhoseand Roy, JJ.). RADHA BENODE MONDAL 
V. SUBBNDRA NATH. 103 I.O. 377 = 

A.I.R. 1927 Oal. 968. 

— S. 21— Persons not affected by objection. 

■ " When in a reference under S. 18, a reference 
is made to a certain person as one of the claimants 
the nature of his claim being set out, he is 
entitled to be present at the hearing of the 
referenoe notwithstanding that he was not a 
person aSeoted by the objection under S. 18, 
{Greaves and Chakravarthy, JJ.). 

NATH Tagore V. K. S. BANBBJEB. 86 I. O. 789— 

29 C.W.N. 340 = A.I.R. 1925 Cal. 630. 

g 23, 

Appeal to Privy Council. 

Back and frontage land. 

Cancellation of declaration. 

Changing place of business. 

Damage or loss. 

Existing and future advantages. 

Expert evidence. 

Facts to be considered. 

Market value. 

Mode of valuation. 

Powers under. 

Price of similar land. 

Price paid by claimant. 

Purpose of acquisition. 

Rate. 

Rent. 

Tenant-at'wlll. 

Trees. 

MlsoellaneouB. 

— S. 23— Appeal to Privy Council. 

In land acquisition cases judgment oflnd^n 

Courts is not interfered with by Pnvy Council unless 

Interfere with judgment of 

to matters Involving valuatlonof property ana 


1953 


CIVIL, OBIMINAL AND BBVBNUB 


1954 


LAND ACQUISITION ACT (1894), S. 23— Appeal 
to Prly; Ooaiioil. 

similar questions, where knowledge of the oiroum- 
stances and of the district may have an important 
bearing on the oonolusion reached unless there is 
something to show not merely that on the balance 
of evidence it would be possible to teach a difier- 
ent oonolusion but that the judgment cannot be 
supported as it stands, either by reason of a wrong 
application of principle or because some important 
point in the evidence has been overlooked or mis* 
applied. A.I.R, 19z5 P.C. 91, Foil. {Lord Tomlin.) 
AHIDHAB GHOSH n. SECY. OP STATE. 

A.I.R. 1930 P.C. 249 (P.C ). 

The Privy Council is bound by the terms of 

the Land Acquisition Act. which deals in Ss. 23 
and 24 with the considerations that are to be taken 
into account in determining the value of the land. 

(Ftscoun^ Dunedin.) Vallabhdas Naranji v. 
OOLLECTOB. 115 I.C. 730=33 C W.N 549= 

29 H L.W.694=1929 H V N. 376= 
31 Bom. L.R. 683=49 C L.J. 497 = 
A.I.R. 1929 P.C. 112=58 H.L.J. 750 (P.C.). 
— S. 23— Back and frontage lands. 

A frontage of 100 ft. depth should be allowed. 
33 Bom. 325. Bel. on. {Broadway and Skemp, JJ.). 
Nabsingh Das o. Secy, of State. 112 I.c. 797= 

A. I. R 1928 Lah. 263. 

■ -Market valuo of undeveloped land — Frontaye 
land^Valuation must be more or less a guess work — 
Wholesale and retail prices —Difference indicated. 

In all cases where there is a large area of un- 
developed land under acquisition, it is the market 
value of the undeveloped land whioh has to be 
considered, and it is too often forgotten that a pur- 
chaser of such land will ordinarily expect to make 

origioal outlay becausdiu 
adaition he will have further expeuditure to make, 
and there will be the risk that it will be eome time 
before be oan dispose of the whole of the land. 

Frontage land derives its value from the a’dvan- 
tage of muoh higher rents being received from shop* 
keepers from the ground floors of the buildings 
raised thereon, than oan be paid by the tenants of 
tenement buildings. Valuation oases must be dealt 
mth just as much from the point of view of the 
hypothetical purchaser as of the olaim- 
ant. The valuation itself must often be more 
or less a matter of guess work. But it is obviously 
wrong to fix upon a valuation whioh, judged by 
every day principles, no purohaser would be likely 
to give. A very simple method of valuing land 
whoierale from retail prices is to take any- 
thing between one-half and one-third, aooording to 
oiroumstanoes of the expected gross valuation, as 

0. J. and Coyajee, 

J.).Bombay Impbovement Trust tj. Mbrwanji 
MANEKJI. B6 I.C. 425=28 Bom L R. 701= 
^^26 Bom. 420. 

XT M f * ™ 1'423 aores, 

Held that for a small plot like this, the dlstine- 

tion between frontage and back did not appear to 

have much meaning and that there was ^ good 

^ound for fixing two rates for suoh a small plot. 
(Dos and Ross, JJ.). SSOY. op Statb^ v 
Manmatha Nath. aa t « r 

2 Pat. L.R. CIy. 268=A.I.R. 1925 Pat. 139. 

-- ^Lom of frcmiage injuriously affects iocfc— 
Buperxor holder s wterest. 

By reason of the Government acquiring a part of 

S! belonging to the oUim^t 

the land behind the plot acquired would by reason 

a Ifleoted“ 

\aaM^,Q,j, and Crumps J.), Gajanan VlNAYAR 

D. D. VoL, ni— 123 k 134 


LAND ACQUISITION ACT (1894).8. 23— Damagea 
or loss. 

V. The Asst. Oolli^ctob op Salsbttb Thana, 

85 1. C. 11 = 25 Bom. L.R. 480= 
A.I.R. 1924 Bom. 54. 

It is quite true that in calculating the value of 

a plot of land the price previously paid for a portion 
of the same area affords infinitely the best material 
which can possibly exist. If the prices remain sta- 
tionary, still, if the plot sold had a frontage and 
the land in question has no frontage it might affeot 
the prioe. {Skadi Lai, C.J. and Harrison, J.). 
narsingh V. Sect, of State. 70 I.C. 573= 

A.I.R. 1922 Lah. 327. 
— S. 23 — Cancellation of declaration. 

^Notification published— Government changing 
its mtnd and issuing fresh notification cancelling 
former declaration-^Compensation is to be eslimaM 
from second notification. 

The Government on 31st May. 1922, published a 
declaration under S. 6 that the appellants’ land 
was required for a public purpose. That declara- 
tion included besides the land whioh they desired 
to take from the appellants, certain land belonging 
to other people. The Government changed their 
mind about requiring the land of the other people 
and aooordingly on 6th Ootober, 1923, they publish- 
ed another declaration under 8. 6. speoifying the 
same land belonging to them, but at the same time 
announcing that the former declaration was can- 
celled. 

Held, that the only notification whioh gave right 
to take this land was the second notification and 
therefore that date must be the data taken in 
determining the amount of compensation to be 
awarded. (FMcounfDutiedm.) Ma 8IN0. OOLLBC- 
TOB OF RANGOON, 116 I.C. 899=33 C.W K. 612= 

1929 A.L.J. 577=7 Ranif. 327= 
31 Bom. L.R. 788=49 C.L.J. 523=30 MX.W 16= 

1929 M.W.N. 448=58 I.A.'210= 
A.I.R. 1929 P.C. 126=58 H. L. J. 798 (P C ) 
-8. 28-Changln« place of bnsinesi, ^ ^ 

Person changing the place of business not in 

conuqtunce of the acgttwifton of the land—He is not 
entitled to compensations 

A person is not entitled to receive any oomnen- 
aatlon under 8. 23 for changing the place of busi- 
ness when the change is not In oousequenoe of the 
acquisition of the land. 

Oettoin premises were vacated not on the ground 
of its being acquired, but because the lease had ex- 
pired and lessees were anxious to avoid the expense 
of carrying on the litigation with regard to eject- 
ment when they knew that they could not stay on 
the land beyond a lew months only. 

Held, that the company were not entitled to anv 
compensation. (B. B. Qhose and Cammiade, jjl 
Secy, op State v. bbeakwell & oo ^ 

109 I.O. 818=88 Cal. 987=32 O.W.N. 506= 

-S. 23-Dan,.«e. „ lo,.. ''«• 


some 


--Loss of business means that a man pursulnrg 
trade or business is oompelled to uive ifc 
or to carry it on elsewhere, whioh would ^tye him 
less profit than what he was making at the^ former 
place. It 18 only in this case that the oufmank 
can lay claim to damages on account of loss of 
business. And a person is not entitled to claim 
damages for loss of business, which he vras making 
at the former place by using the corpus, the resuU 
of whioh use would be to make 
together valueless after a lapse of time. & B (SkSi 

STATE, 86 Cal 819= A.I.R. 1929^^ 
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LAND ACQUISITION ACT (1894), B. 23~Damages 
or loss. 

Under the provisions of sub S. (3), 8.23, 

Land Acquisition Act as amended by the Calcutta 
Improvement Act, cl. (6), the owner is not entitled 
to compensation for having been prevented from tak* 
ing active steps in order to make an income out of 
the property. 

Where the owner claimed that he was entitled 
to compensation for being obliged to keep the land 
vacant after the scheme had been sanctioned as he 
could not ereot any structures for the building of 
which he had pulled down the old struoture. 

Held, that he was not entitled to any compensa* 
tion. {B.B. Qliose and Cammiade, JJ.). D. N. ELIAS 
V. Sect, of State, 108 1.C. 251=32 0. V.N. 860= 

A.I.R. 1929 Oal. 20. 

The ordinary rule in the case of acquisition 

of land occupied by tenants, whose tenancies are 
determined by notice or efflux of time, is that they 
cannot claim compensation for loss of profits, even 
though they had reasonable expectation of conti- 
nuing in possession or of having the lease renewed. 
Bex V. Liverpool and Manchester By. Co., (1836) 
4 Ad. and E. 650, Foil. (Fawcett and Mirza, JJ.). 
DIST. DY, COLLECTOB V. MASANGJI. 113 I.C. 169 = 
30 Bom. L.R. 930= A.I.R. 1928 Bom. 306. 


jq determining the amount of compensation 

to be awarded for the property acquired under the 
Land Acquisition Act the Court is requited to 
take into consideration the damage (if any) sus- 
tained by the person interested, at the time of the 
Collector’s taking possession of the land, by reason 
of the acquisition injuriously affecting his earnings. 
(Shadi Lai, C.J. and Bhxde, J ). Kbipa Ram 
V . Secy, of State, 106 I.O. 909 (Lah.). 


Market value assessed — Damages for prospec' 

live profits cannot be asked in addition. 

The market value of the land is assessed by 
taking every ciroumetance Into consideration. A 
person is entitled to claim damages for loss of 
earnings if b® carries on some business in the 
acquired premises and by virtue of the acquisition 
he is deprived of his profits by reason of the fact 
that he cannot find any other place where he can 

carry on the business in which he was engaged on 

the acquired premises. He however cannot again 
ask for damages on the ground that he might have 
made profits by engaging in a certain trade or busi- 
ness on the land in question. Bipley v. Great 
Northern Railway Company, (1875) 10 Ch. A. 435, 
IB B.Ghose and Panton, JJ.). SUBESH 
OHANDBAt,. SECT. OF STATE, 100 Ij0_130= 




^Qt Walsh, Ag. C.J. and Pullan, J., contra 

Dalai, J.— An owner whose land has been ae- 
mired for the purpose of opening a market has no 
Lht to receive compensation for loss of profits 
iftrived from an existing market on other neigh- 
Dourlng land belonging to him. 34 Cal. 470, 

L8 0 L J. '^44. English case-law referred to. 

'Walsh. Ag.C.J., on difference between Dalai and 
Pullan Jj )- Seoy. of State v. Md. Ismail 
KHAN 100 1C- AH- 333 = 

29 A.L.J. 177= A.I.R. 1927 All. 246. 

The word “acquisition” as used in 8. 23 

inoludes the “purpose” for which the land is taken 
ft6 well as the actual taking. 25 Cal. 846, Bel. on. 

The claimant’s land was acquired for the pur- 
pose of lowering the roads adjoining his land. By 

Reason of the lowering of these two roads he was 

deprived of the right of access to his land from the 
two xpads. 


LAND ACQUISITION ACT (1894). S. 23-ExlBting 
and fatare advantages. 

Hefd. that he was entitled to compensation for 
loss of access. (Das, J.). M. E. MOOLA v. COL- 
LECTOB OF Rangoon. 98 I.C. 48i= 

4 Rang. 353= A.I.R. 1927 Rang. 29 

— S. 23 — Existing and future advantages. 

— .\n owner of land is entitled to the value to 
himself of the property in its actual condition at 
the time of expropriation with all its then existing 
advantages and with all its future possibilities ex- 
cluding only any advantages due to the carrying 
out of the scheme for the purposes for which the 
property is being acquired. {Lord Blanesburqh.) 
ATMARAM BHAGWANT V. COLLECTOR OF NAO- 
PUB. 114 T. G. 5‘i'^ = 1929 A.L.J. 249= 

33 C.W. N. 498=29 M.L W. 496 = 6 O.W.N. 417= 

12 N.L.J. 37 = 49 C L.J. 398=25 N.L.R. 68= 
31 Bom. L.R. 728= A.I-R. 1929 P. C. 92= 

57 M.L.J. 81 (P.C.). 

— The market value of land acquired under 

Land Acquisition Act should be calculated with re- 
ference to the most lucrative and advantageous way 
in which the land might be used and its special 
adaptability, 33 All. 733 ; A.I.R. 1922 Cal. 386 ; 
A.I.R. 1921 Cal. 193 and Cedarz Rapids Manu- 
facturing and Power Co. v. Lacoste (1914) A. 0. 
569, Ref. (Adami and Chatterji, JJ.). RAMESH- 
wAB Singh v. Secy, of State. 

8 Pat. 793 = A.I.R. 1929 Pat. 733. 

Operative eject of special adaptability to be 
estimated by prudent business consideration. 

The operative efieot of special adaptability or 
future utility must be estimated not by idle specu- 
lation and unpractical imagination but by prudent 
business consideratlor such as would weigh with 
an intending purchaser at the imaginary market 
which would have ruled had the land been exposed 
for sale when it was subjected to compulsory 
acquisition. (Adami and Chatterji, JJ.). RAME8H- 
WAB Singh v. Sbcv. of State. 8 Pat. 793= 

A.I.R. 1929 Pat. 733. 

Special adaptability of land and its future use 

should be considered. 

In assessing compensation not only is the pre- 
sent purpose to which the land is applied to be 
taken into consideration but also any other more 
beneficial purpose to which, in the coarse of events, 
the land might within a reasonable period be 
applied and the special adaptability of agricultural 
lands for building purposes is an element to to 
considered in fixing the compensation. In esti- 
mating, however, the value with reference to the 
special adaptability of the property and to its 
future user, the Court should estimate the future 
utility of the land by prudent business calcula- 
tions and not by mere speculation and impractical 
imagination. A.I.R. 1924 Mad. 252 and 32 Cal. 
ZiS:Appl. 

In such cases it is not possible to fix the price 
with any degree of accuracy especially where the 
Court deals not with the present use to which the 
land is put but with the prospeotive use and 
valuing it on the basis of special adaptability. 
26 Bom. 1 (P.C.), Ref. (Kumaraswami Sastri and 
Curqenven, JJ.). VENKATA KrISHNAYYA v. SEOY. 
OP State. 197 I.C. 503=39 M.L.T. 551 = 

27 H.L.W. 253=A.I.R. 1928 Maf 89. 

The seller is entitled to the value to him of 

the property in its actual condition at the time of 
expropriation with all its existing advantages and 
with all its possibilities, excluding any advantage 
due to the carrying out of the scheme for the pur- 
pose for whioh the property is compulsorily aoqqur 
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XAHD ACQDISITION ICT (1894}. S. 23->Exl8tiDg 

and fatare advaDtages. 

-ed. A.I.R. 1925 P.O. 91. Foil. {Lindsay and Suiai- 
man, JJ.). MAKHAN DAS u. SECY. OP STATE. 

100 I.O. 508s23 A.L.d. 137= 
A.I.R. 1927 All. 732. 
■ T he fact that the land might Id all proba- 
bility and within a reasonable time be used as 
briokfield” land should be considered in award- 
ing compensation. (Sanderson, C.J, and B.B. 
•Ohose, J.), MOHINI MOHAN o. Sbcy OP STATE 

101 I. C. 537=31 C.W.H. ,382= 
A.I.R. 1927 Cal. 298. 

In valuing the poftenkialities of the land for 

•quarrying purpose a Court should avoid, as far as 
possible, hypothetical speculations and rely on 
admitted and proved facts. (Afacleod, C.J. and 
Coyajes, /,). LAND AOQN. Ofpiceb, Bandra t>. 
Gdlam Hdssbin. 96 I.O. 284=28 Bom.L.R. 714= 

A. I. R. 1926 Bom. 433. 

In determining the compensation to be paid 

lor a particular Und its potential value should be 
taken into consideration. {Oreavesand Panton, JJ.) 
Sbobbtaby op State v. Nabbsh Chandba 
® 03E. 95 i.c, 439 b4| c.L.J. 1= 

« ' , , .A.I.R. 1926 Cal. 1000. 

_ Potential usss should be considered— Advan- 
tages to owner and not to the promoters are material 
r-i'Evidence of offers is admissible— Existence of 
nght of pre-emption affects the value. 

■ In assessing the value of lands oompulsorily 
acquired, oonsideratiou has to be paid to all the 
potential uses to whioh the said land can be put. 
The basis on whioh oompensation for lands taken 
is to be assessed is the value of the lands to the 
•owner as it existed at the date of the notice and not 
sheit value, when taken, to the promoters, but all 
advantages whioh the land possesses, present or 
tuiurd, in the hands of the owners may be taken 
into consideration, and the owner is entitled to 
••^ve the price assessed in reference ' to those 

which would give the land greater 

compensation 
market-value of the property not 

® disposition but in the 

lucrative and advantageous way iu which tho 

in order to apply 
have put 

.sXvrb^rdeX“*d'‘“'' 

^ Evidence of offers is admissible, but as an ofier 

““ expression of opinion on the 

offers un 

•supported by any documentary evidence do not 
Jo ? “ important bearing on the nriee^ 

Thepinciple upon which valuation of nronerkv 
.MmpulBoEily acquired should be measured is tha 

to tho 86ll6r of thd DfOBdrfcv In If a & 4 1 

®®?^1**°** ^*^0 *ime ol expropriation with allZ 

advantages and with its possibilities ex- 
’ due to the Carrying oZ 

Ooutk examined the caaeBof fba 

xwleaol property in the digtribt and rejected SkZ 


LAND ACQUISITION ACT (1894), 5. 23^Exl8t&i£ 
and future-advantages. • ' 

which, from their different locality end the 
different possibilities of value dnet-o their position 
were, in its judgment, inspplioable, and dealt with 
the case on hand by considering the value of the 
land immediately adjacenc at the rear and excluded 
from the road as determined by actual sale, then 
assumed that the land in dispute was added with 
advantages of the frontage and thus fixed a value 
for the whole and then took the fractional value of 
this sum represented by the ratio of the area of the 
land in question to the entire block and gave to it 
the whole added value due to the frontage. 

Held, that there was nothing wrong in the Coatt 
being^ thus guided to the oonclusion and the 
question as to the amount whioh they thought 
right to add for the advantageous position that the 
property occupied, need not be examined. {Lord 
Buekmaster.) NARSiNGH Das v. Secy op 
State. 86 I.C. 556=27 Bom. L.R. 788= 

29 C.W.N. 822=26 P.L.R. 203=6 Lah. 69= 
23 A.L.J. 113=52 LA. 133=6 L.R.P.0. 64= 
2 O.W.N. 137=A.I.R. 1925 P.C. 91= 

48 M.L.J. 886 (P.OO. 

•; Value in view of prospective uses {not remote) 

IS to be constiertfi but not tfw purpose ofacqui^ian 
The owner Is entitled to the value bbtainable 
in open market for the land ‘if put to its most 
luorafeive use. Court may take into account not 
only the present purpose to whioh the land is 
applied, but, also any other more benefiotnl purpose 
to which in the course of events at no remote 
period it may be applied. If the spaoial value exists 
Only for the particuUr purchaser who has obtain- 
ed powers of oompulsoty purohase it oannot be 
twen into ooDSideration in fixing tho price. But 
when the special value exists also for other poaai- 
ble putohasers, tho owner is entitled to have (this 
element of value taken into oonsideratiou. 1 K 
B.16 at 31 and (1910) 17 G.L.J. 84, FoU. 

No evident of former sales can generally he 
obtained which shall be precisely parallel in all its 
oiroumstanoes to the sale of the land oompulsoiilv 
aMuired, and differences will exist and it is imnos- 
aible to state with precision what allowance should 
be made for them. 

Where the basis of the oalonlatlon is that the 

building sites, the olaimants 
»^^*atage to whioh they will bo 
entitled only if the lands have been dealt with as 

Boo, JJ.). TBARBBSAMANA V. D. 0. op OoomM 
77 I.C. 347=18 II.L.H. 336=33 M L T M= 
1923 M.ff.N. 682= A.I.R, 1924 Hai 262= 

My 9f the land be consxdered—PrincipU cfAct 

ts to provide complete itidsmnity to owner. ^ 

® seotlou 23 provide that in 

oompensatZ to S 

noquited, the Court shall 
into con si donation tho dsmaeQ sustain a ii fk 

?rom“hU ”/ — g“ suct'land 

from his other land, and tho diwnage sustaiW bS 

reason of tho acquisitibu injuriouslv 

other property. The aeoeesmeXf L X * the 

land, regardless of the user for which it ?a ^iT 

atted. oannot lead to an iSeauate 

OomDanaatlrtnfr.rfi,-i of^O 
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land acquisition act (1899). 6. 23~Ex]stlDg| 

and fatore advantageB. 

before the exercise of compalsorj powers, unless 
such a sum is assessed as will enable him tore* 
place the premises or lands taken, by other pre* 
xnlses or lands which would be to him of the same 
value. 

Per Duckland, J. — The intention of S. 23 is to 
provide a complete indemnity to a person whose 
land is compulsorily acquired. Any enhanced value 
which it may have by reason of the use to which it 
will be put after acquisition must, of course, be 
ignored. There are cases where land is used for a 
special purpose in conjunction with other lands 
of its owner which are Injuriously affected by its 
acquisition and where the owner will be comp-lled 
by law to, or can, provide himself with other land 
capable of being adapted in such a way as to restore 
to his land injuriously afieoted, its former useful- 
ness. One measure of the damage sustained by the 
acquisition injuriously affecting the other property 
is the difference between the sum awarded for the 
land acquired and the coats to the owner of provid- 
ing himself with other land to be used iu a man- 
ner similar to that in which the land acquired 
was used, plus the cost of adapting it to such use. 
{Mookerjes and Buekland, JJ.). CHAIRMAN, 
Sbbampore Municipality v. Secy, op State. 

66 I.C. 846-99 Cal. 83=25 C.W N. 677= 

A.I.R. 1922 Cal. 386. 

beneficial purpose than present one for 
which land may probably be used within reasonable 
period must be taken into consid^ation^Evidence of 
offers is valuable for determining whether there is a 
market for the land for such more beneficial use. 

Tribunals assessing compensation must take into 
account, not only the present purpose to which the 
land is applied, but also any other more beneficial 
purpose to which in the course of events it might 

within a reasonable period be applied, just as an 
owner might do if he were barguning with a pur- 
chaser in the market. The value to be paid for is 
the value to the owner as it exists at the date of the 
taking such value consists in all advantages 

which the land possesses, presenter future, but it 
is the present value alone of such advantages that 
falls to be determined. Too much importance must 
not be attached to evidence of offers in ascertaining 
the market value of land ; but the position is differ- 
ent where the question is, whether there is a 
market at all for a tract of land for use for a speci- 
fied purpose. 10 Bom. L. B. 907. Dist, So where 

the acquired lands could not be profitably used as 

independent brickfields but there was trustworthy 
evidence to show that if the acquired lands had 
been thrown into the market, adjoining brickfield 
owners would in all probability have come forward 
to purchase them or to take leases of them for in- 
clusion in their brickfields, 

Bold, that this possibility must be taken into 
consideration in calculating the amount to be 
awarded as compensation upon compulsory 
ftcauisition. Englishand Indian Case law discussed. 
(Mukerji and Buekland, JJ ). JIOHINI MOHAN t). 
^ECY OP State. 67 1.0. 25=34 0 L.J. 188— 

^ 29 C.W.N. 1002=A.I.R. 1921 Cal. 193. 

-£asis of compensation. _ , a.,. , 

In a land acquisition case, the pnee of the land 
nroDOsed to be acquired must be fixed in reference 
to the probable use which would give the owner 
the best return and not merely in accordance with 

its present use. {Abdul Eaoof, «{•)• 

Mal V. SECY. OF State, 69 I.C. 196 (Lab.). 


LAND ACQUISITION ACT (1894), S. 23— Faeta 

be considered. 

—8. 23— Expert evidence. 

Residential quarters — Basing value on hypo- 
thetical rent merely, is not enough^Opinion of ex- 
perts, price paid for adjacent lands and prospects of 
profits are things to be considered. 

The methods of valuation of land acquired may 
be classified under three heads; ( 1 ) the opinion of 
valuators or experts, (2) the price paid within a 
reasonable time in 6ona fide transactions of pur- 
chase of the lands acquired or the lands adjacent 
to the land acquired and possessing similar advan- 
tages, and (8) a number of years' purchase of the 
actual or immediately prospective profits from the 
lands acquired. It is generally necessary to take 
two or all of these methods of valuation, in order 
to arrive at a fairly correct valuation. Exact 
valuation is practically impossible, the approxi-* 
mate market value is all that can be aimed at. 
(i>e Soaza, A^./.C.). N.H. MiRCHANDANI v. SPE- 
CIAL Land acquisition Officer, Karachi. 

101 I.C. 269= A I R. 1927 Sind 168. 

Where experts give no real data in support 

of their opinions, the evidence is admissible but 
may be exclud 'd from consideration as affording; 
no assistance in arriving at the correct value. 
11 C. W. N. 876 . 877 ; 10 Bom. L. R. 907, 913 j, 
38 Bom. 325, Foil. {Bro%dway and Fforde, JJ.). 
Secy, of State v. (Shrimati) Sarla Devi 
OBAUDHBANI. 79 I.O. 74=9 Lah. 227=- 

A.I.R. 1924 Lah. 948. 
— S. 23— Facts to be considered. 

The land acquired was an irregularly shaped 

piece by the sea and was covered by the tide at* 
various times and for ordinary purposes was 
practically useless. It was, however, capable of 
being used for salt works. 

Held, that the present market value of that. 
potentiality would decide the amount of compensa- 
tion. A.I.B. 1914 P.C. 199, Bel on. {Viscouni- 
Dunedin.) VALLABHDAS NaeANJI v. COLLBOTOB. 
115 I.C. 730=33 C W.N. 549=29 M L W. 694= 
19>9 M.W.N. 376^31 Bom. L.R. 683= 
49 C.L.J. 997=A.I R. 1929 PC. 112= 

66 M.L.J. 760 (P.C.). 

Money paid by lessee to sob-lessee as 

compensation for using land as brickfield need 
not be considered in ascertaining market value. 
(B. B. Ghose and Panton, JJ.). SECY. OP STATE c. 
Pakib Md. Manual. 101 I.C. 399= 

95 C.L.J. 185= A.I.R. 1927 Cal. 915. 

Leasehold land — Renewal clause has no com- 
mercial value. 

Where a lease provided that if the lessee so de- 
sires he shall have the right to take a renewed lease 
for a further term or equal to the term already 
fixed under the lease, on performing the several 
conditions imposed, at a rent, which will not be 
less than the highest rate at which land revenue is 
assessed on lands in the neighbourhood and undet' 
similar covenants and provisions. 

Beld, the right to renewal of the lease was too 
hypothetical to bo of real oommerolal value and 
could not be considered In awarding compensation. 
{Rutledge, C.J. and Mya Bu, J.). W.F. NOYC® u. 
Collector OP Rangoon. i04 i.c. 8/3 

6 Bar L.J. 91 = A.I.R.. 1927 Bang. M6. 
Court is to consider uhat prtce would be patd 

the 00 ^ h.s to con- 

land on or about the date of the 

acquisition. The Judges while ascertaining tha 
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%k»J) ACQUISITION ACT (1894), 3. 28-Fack8 io 
be cooBldered. 

-value of compulsorily acquired lauda should con- 

aider, when they have worked out the figures ao- 
^jording bo their oalculations from the evidence, 
how that result would compare with the opinion 
which they are entitled to form from their own 
'inspection of the land. (Moclgod, C»J. and Mad- 
gavkar, J ). COLLECTOR ti. Tas MA.NAOEB, K.ORLA 
ESTATE. 93 I*C. 142»28 Bom L.R. 67* 

A.I.R. 1926 Bom. 223. 

■ ... In awarding compensation, any and every 
element of value which the lands possess to the 
owner must betaken into consideration insofar 
as it increases the value to him. Tn other words, 
not the land alone but the laud with all its poten- 
liialities must be considered in assessing the value, 
but the claimant is not entitled to the hypotheti* 
.cal profit which In certain events he is likely to 
make. {Krishnan and Venkalasubba Rao, JJ.). 
Collector OP Chinolepot v. kadir Mohi* 
SEEN. 95 I.G. 883* A.I.R. 1926 Had. 732* 

60 H L.l. 566. 

' ^Market value — Land situate at a distance 
Jrcm residential quarters— JTo extra value exists. 

Id asoertaining market value of land the fact 
'^at it may be possibly used for building purposes, 
has to be remembered, Where the laud is situated 
in great towns and cities such an elem.int makes a 
substantial difierenoe. But in small villages, in the 
case of sites situated at a distance from the resi* 
■dential quarters In a village, U may make no dif* 
ierenoe ; where, whether the value is asoertaiaed by 
-capitalizing its agricultural income or by regard- 
ing it as one fit for building purposes does not 
make any substantial diSerenoe, or to put it in 
vothec words, where there is no extra value to be 
■Siven to it, if used for building purposes, there la 
no question of distribution of this extra value 
between the zamlndat and the tenant. 42 hf. 644, 
I>ist. {Ranesam and Jackson, JJ.). Bajah OF PIT- 
'TAPUR V. Revenue Divisional Officer, Coca* 
NADA. 86 I.Q. 236*21 H.L.W. 88* 

A.I.R. 1925 Mad. 818. 

Bigher value is under certain circumstances 

allotoable by reason of advantage accruing from 
•ncfion taken by the Trust in respect of a neighbouring 
jgarcel acquired previously—^ Market value of land' ’ 
defined— Other sales are admissible in evidence to 
U^ove value. 

The basis on which compensation for lands taken 
'is to be assessed is the value of the lands to the 
owner as It existed at the date of the notice to treat 
•and not their value when taken to the promoters. 
All advantages whloh the land possesses present oc 
future in the hands of the owner may be taken 
■Into consideration. The owner is entitled to have 
the price assessed in reference to those advantages 
^hloh will give the land the greatest value. The 
•Value of an owner’s interest is not properly com- 
■pensated by assessing the amount of pecuniary 
•henefits obtained by past user in disregard of possi- 
ble benefits in the future. The probability o£ a 
more profitable future use is one such advantage 
whloh may be taken into consideration. Thus 
Und whloh may probably be used for building pur- 
poses must not be valued on the same basis aa 
{purely agricultural land. But although ptospeo- 
ilve value is a necessary element In the agsessment 
•of compensation such value must be entirely ex- 
scinded where It would arise from the oonstruotloa 

the partioQlar works authorised by the Act wUoh 
i^yea compulsory powers, ,, 


LAND ACQUISITION ACT (1894), S.’aS— 
value. 

Where the Improvement Trust authorities in- 
tended to keep the previously acquired plot as an 
open space in order that it might be annexed o 
the land under consideration and both amalgamat- 
ed with an existing open square, 

Held, the benefit which might aoorue to the pur- 
obaser from th6 oxprossiou of iatentioa of tho 
provement Trust authorities if carried Into en«ot 
woQld immediately result Iq the desvtuotiou ot hi3 
right as purchaser and consequently that is not an 
element for coosideration. In assessing the value 
of land acquired for the purpose of a schema sales 
of other similar lauds between the date of the pto- 
mulgatioo of the schema and the data of the decla- 
ration are admissible in evidence. {Mookerjee and 
Rankin. JJ.). ilANMATSA NATH 

Seov, of State. 83 I.C. 442=28 G.W.H. 461* 

A.I.R. 1924 Cal. 574. 


— S. 23— Market value. 

■The market value, which under the pto^- 
sionsof S. 23, should be given is the . potential 
value of ' the property at the time of acquisition 
which would be paid by a willing buyer to a willing 
seller when both are actuated by the busiueaa 
principles prevalent in the locality at that time. 
(Stuart, C.J. and Raza,J,). ALl QOADER v. 
Secy. opStatb. 121 I.C. 392*7 O.ff.N. 392= 

A.I.R. 1930 Oadh223. 

•Market valise of land determines co npensation. 

In determining the amount of compensation 
the Court should take into oonsidetation the 
market value of land at the date of the publica- 
tion of the notifioation, that value being the ohiel 
index of amount of compensation irrespective of 
any consideration of how the land is held. 40 All, 
B57,Diss.from\ 42 JIad. 614, Rel. on. (Muker)% 
and NiamatuUah, JJ.)» RAHAN LAL v. OOLLBO- 
TOR OP ETAH. 117 I.C. 612*1929 

51 All. 765*A.I.R. 1929 All. 825. 

The correct interpretation of 8. 23, sub- 

S. (1), ol. (1), Land Acquisition Act, as amended by 
para. 10, ol. (3) of the Schedule to the U. P. To wn 
Improvements Act* 1919 (U. P* Act VIIC of 
U that the market value of the land to be acquired 
18 to be calculated exclusively in aoootdanoe wi™ 
the use to which the laud ie being put 
on which notice issues under S* 29 or S. 86, U. P* 
Town Improvements Act ; and whore, on such date 
the land to be acquired is not being put to any 
use, its market value may be nil. A.I.R, 1927 All, 
762, Reversed. (Lindsay, Sulaiinan and 
//.). Sborbtary of State v. makh^ 

107 I. 0. 887*50 All. 470= 
26 A.L.J. 69*A. I. R. 1928 All. l^UF.y. 

The market value of the land acquired i® 
price that the owner willing, and not obliged to 
sell, might reasonably expect from a willing pur- 
chaser with whom he was bargaining for the sale ol 
the ptopeny, (Cas«-Zaw discussed.) (B, B, Ghose 
and Gammiade, JJ.), SWABNAUANJURI DASSI 
t>. SBoy. OP State. 118 1- C* Wo* 

55 Cal. 994*82 0. W. N, 421= 
49 O.L.J, 84*A.l.R. 1928 Cal« 882. 
■There U no difierenoe between the EngUsh 


rinoiple and the Indian in determining the amount 
f compensation to be awarded for land oompul- 
orily acquired. . 

The market value of land to an owner oau only 
e tested by what he would get lor it if he wan 
rilling to sell and not oompeiled to sell i 
here is no intention either under the BngUsht ox 
he Indian Act to oompensate him for any a^U^h^ 
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LAKD ACQUISITION ACT (1891), S. 23— Market 

valae. 


meet by reason of sentiment or family association 
A I.R. 1925 P C 91 and 17 C.L.J. 34. (Rut- 
ledge. C.J.and Brown, J.). Reddiar v. 8ecy. of 

109 I-C. 11 = 5 Rang. 799 = 
A.I.R. 1928 Rang. 63. 

— Ofers—In determining marJeet value bona fide 

offers should only be considered. 


Proof oi bona fide ofiers have to be considered by 

a Court in determining the market value of land 

compnhorily acquired, but the probative value of 
offers has been held to be very low, for the offers 
alleged in land acquisition proceedings are scarce- 
ly ever bona fide. They can be easily arranged with- 
out any loss or inconvenience to either party, and 
individuals, respectable in their various relations 
of life, have no compunction in lending themselves 
to a fictitious transaction which may assist a 
friend in extracting more than due from Govern- 
ment or a public body at no cost to themselves. 
{Rutledge, C.J. and Brown, J.). Reddiar v. SECY. 
OF State, 109 I.C. 11 = 5 Rang. 799 = 

■A.I.R. 1928 Rang. 65. 

Market value of the land means the market 

value of all interests in the land. 

Alarket value of the land means the market value 
of all interests in the land, but where Government 
have some interest in the land to be acquired, all 
that the claimant is entitled to is the value of his 
interest in the land, and it is this value alone that 
has to be determined by the Court. 

Government having an interest limited to the 
toka claim have an interest in the land. 3i Bom. 
618; 10 Bom. L.R. 657 and 33 Bom. 483. Foil, 
{Taleyarhhan, J.). GOVERNMENT OF BOMBAY v. 
N.H. Moos, 106 I.C. 31 = 29 Bom.L R. 1450 = 

A.I.R. 1927 Bom 635. 

In the case of residential property to arrive 

at the market value solely on the basis of hypothe- 
tical rent may work grave injustice to the owner. 
An attempt should be made to arrive at an approxi- 
mate vsjue with reference to each of tbe three 
methods ^bove indicated. 11 C.W.N. 875 and 
34 Bom. 486, Rel. on. 

Evidence as to tbe rents actually paid by 6o»i<2 
fide tenants about the period of the notification 
should not be excluded, nor should tbe rent be 
calculated as a mere multiple of the carpet area 
without reference to the amenities of the tenants. 
{De Sousa. A.J.C.). N.H. Mirchandani v. Spectal 
LAND ACQUISITION OFFICER. 101 I. C. 269= 

A.I.R. 1927 Sind 168. 


Sale nearest in date to the acquisition 

is the best criterion of the market value at the 


time of tbe acquisition. {Das and Ross.JJ.). SECRE- 
TARY OF STATE v. Manmatha Nath. 84 I.C. 371 = 
2 Pat. L.R. ClY. 268= A.I.R. 1925 Pat. 129. 

■ -■ -Market value is price reasonably to he expected 

by willing owner from willinq purchaser — Genuine 
sales about the time of the notification are best eui- 
dence—Adaptahility of agricultural lands as building 
sites must be considered— Offers are not very import- 
ant as evidence. 

It is not idle speculation or unpractical imagiua- 
tiou that must rule estimates for the purpose of 
awarding compensation to the owner of land 
being compulsorily acquired, but it is prudent 
business considerations such as would prevail with 
an intending purchaser at the imaginary market 
which would have obtained if the land bad been 
announced for sale at tbe time of its compulsory 
acquisition, that must have the greatest weight. 
Save by the adoption of snob principles the opera- 


land ACQOISITIOH ACT ( 18 M), 8 . 23-lIafket 

valoe. 

tive effect of special adaptability or future utility 
of the land must not be estimated. The fairest 
and the most favourable basis on which compen- 
sation should be given to the owner is to take 
into account the estimate of the market value of 
the property in accordance with the most lucrative 
and advantageous way in which such land can be 
sold in open market at the time of acquisition. 

In estimating the market value of the land the 
best evidence will be the evidence of genuine sales- 
which took place about the time of the notification 
for acquisition either in respect of the same land 
or any portion thereof or the sale of lands exactly 
similar in all its circumstances to the sale of the 
land under compulsory acquisition. The evidence 
of offers should not be given much importance iu 
ascertaining the market value of theland. The 
adaptability of agricultural lands as sites for 
building is an element to be taken into account in 
determining the value of tbe land being compul- 
sorily acquired. But deductions must be made for 
the payment of the ordinary premium and revised 
assessment which may be leviable on conversion of 
agricultural lands into building sites. 

On the whole, therefore, the market value of the 
land may be roughly described as the price that an 
owner who is willing but who is not obliged to 
sell the land might consistently with reason expect 
to get from a willing purchaser with whom he is- 
bargaining for the sale and purchase of the land. 
17 C. L. J. 34; 33 Bom. 28; A.I.R, 1924 Mad. 252- 
94 C.W.N. 1002 ; 15 Bom. 279 : 1 Bom. L.R. 4.54 ; 
38 Bom. 37 and 10 Bom. L. R. 907, Foil. {Raymond 
and Rupchand Bilaram, A.J.Cs.). Khushiram 
Dfomal V. Asst. Commissioner of Shikar- 
pur. 79 I.C. 376=17 S L.R. 288= 

A.I.R. 1925 Sind 112. 

It is diflBcult to say because there will be 
some building occupied by the Police on that piece 
of land acquired by Government a purchaser wish- 
ing to buy the rest of the claimant's land would' 
consider that tbe Police was a drawback which 
would reduce its value. {Macleod, C.J. and Crump, 
J.). GA.TANAN VTNATAK V. THE ASST. COLLECTOR 
OF SALSETTE THANA. 85 I.C. 11 = 

25 Boro. L.R. 480=A.I.R. 1924 Boro. 54. 

“Market value of land” means tbe price 

which would be obtainable in the market for 
a concrete parcel of land with its particular 
advantages and its particular drawbacks both 
advantages and drawbacks being estimated' 
rather with reference to commercial value than 
with reference to any abstract legal right. The 
market value of land is the price that an owner 
willing and not obliged to sell might reasonably 
expect to obtain from a willing purchaser with 
whom he was bargaining for tbe sale and purchase 
of the land ; in other words, the price which a piece 
of land fetches when it is offered for sale, the 
seller being not obliged to sell it and the buyer 
being under no necessity of buvine it. {Mocker jee 
and Rankin, JJ.). JtANMATHA NATH MULLICK 
V. Secretary of State. 83 I.C. 442= 

28 C.W.N. 461= A.I.R. 1924 Cal. 874. 

Compensation— Valuation of land should not 

be less than what the claiiTiani had purchased if for. 

The appellant purchased in July, 1918, for* 
Rs. 92,.500*a piece of land with a bungalow on it 
which was compulsorily acquired by Govern- 
ment in April 1919. a a. xi. 

Held, in coming to a decision with regard to the- 

market value of the land on the date of its com- 
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LiHD 1GQ0ISIT1OM ACT (1894), S. 23>-Hode of 
Talaatioit. 

puleor; acquisition the two most important ques* 
tions are (1) whether the claimant has paid so 
high a price that the Court maj consider that he 
had not displayed the ordinary caution which a 
purchaser of land should display ; and (2) whether 
there has been any increase in the value of pro* 
perty in the neighbourhood within the lew months 
which elapsed between his purchase and the 
Government Notification. 

The Government have wide powers under the 
Act to deprive a man of his property and it is only 
fair that he should be recouped on a liberal scale. 
Any endeavours to unduly depreciate the value of 
properties that have to be acquired in order that 
Government may acquire as cheaply as possible 
should be condemned equally with the exaggerated 
valuations put by claimants. [Machod, C. J. and 
Shah, J.). K. P. FRENCHMAN v. ASSISTANT COL* 
EECTOB, HAVELI. 68 I.C. 521= 

24 Bom. L.R. 762=1. 1.R. 1922 Bom. 399. 
— *B. 28— Mode of valaation. 

—Mode of valuation should be left to discretion of 

Collector and Court. 

No general principle as regards the mode of 
valuation can be laid down for asoeitaining the 
market value of the land to be acquired. The 
mode of valuation must, therefore, be left to the 
discretion of the Collector and the Court having re* 
gatd to the nature of the property. 33 Bom. 483 and 
24 O.W.N, 184, Ref. {B.B.,Ohose and Panton, JJ.). 

Hindustan Co-operative insurance society 
V. Secy, op state. 121 I.C. 787=56 Cal. 989= 

A.l.R 1930 Cal. 230. 

“The reversion in the case of a particular land 
should not be taken to be of less value than the 
bate land because there are buildings on it. (B. S. 
Ghose and Cammiade, JJ.). K. 8. BANERJEE v, 
jatindba Nath Paul. 108 I.C. 283= 

A.l.R. 1928 Cal. 475. 
—Hypothetical building eohemes can be the 
^ual basis of valuation in case of building lands, 
but the course contemplated in such oases is that 
a surveyor should be called who would unfold a 
scheme giving details of the amount to be spent 
and estimating probable returns which could he 
tested In cross-examination. 16 Bom. L. R. 55 

^. 0 .), ^f. (Broadway and Skeinp,JJ.),H AUSmQU 

DAS t>. Sect, op State. 112 10 . 797= 

- ,, , . A.l.R. 1928 Lah. 283. 

^In all valuations, judicial or other, there 

must be room for inferences end inclinations of 

l®8a oonjeotural, are 
diffioult to reduce to exact reasoning or to explain 
toothers. 26 Bom. I (P.C.), Foil. (B.B. Ghose and 
Moy, bboy. op State V. amulta Cbaran 

ml, , 0. 129=A.I.R. 1927 Cal. 874! 

——The rule that under the Act the Court is not 
entitled to award as oompensetion to a claimant 
an amount less than the amount offered by the 
Collector is not infringed if the Court decreases 
the amount of market value of the land and awards 
additional compensation for severance under 
Ss. 28 (1) (4), provided that the total amount 
awarded is not less than the amount awarded bv 
Collector. (ilf<jcls<)d, C.J. and Coyajee, J.). Bai 

JADHAV V. Collector op Broach. 

98 I.C. 316=28 Bom.L.R. 876= 

. A.l.R. 1926 Bom. 372, 

——Where land held by 'an dooupanoy tenant is 
land situated in the midst of agrlooltttral land 
jnd changing conditions have given it an Increased 
•vUue.sB being a^respeotive bnUding^lte,iit would 11 


LAND ACQUISITION ACT (1894), S. 23^PYloe of 
similar land. 

not be right, first to assess the value of the land' 
lord’s interest in the land as agrlonltural land and 
then, after deducting that amount, to hand over 
the balance to the tenant. The right method is 
to approach the subject from the point of view of 
what the tenant shonld get as a tenant of agri- 
cultnral land and, after capitalizing the tenant's 
interest, te give the whole of the balance to the 
landlord. (Walmsley and Chakravarti, JJ.), 
NiBAs Chandra v. bipin Behaby. 96 I.C. 69= 

53 Oal. 407= A.l.R. 1926 Gal. 846. 

Land acquired under the Act should not be 

valued as a building site and at the same time 
valued upon the footing of the produce of fruit of 
the trees remaining there. 13 O.W.N, 487, Foil. 
(Spencer and Ramesam, JJ.). SHANMUGA 
Velaydda Mudaliar o. Collector op 
TANJOBE. 93 I.C. 689=23 H.L.W. 336= 

• 1926 M.W.N. 235= A.l.R. 1926 Mad. 943. 
In the case of coooanut topes, it is reason- 
able basis for fixing the market value to oaloulate 
ten years' puiobaae on the average income of the 
yielding trees plus the value of the timber of the 
non-yielding trees. (iSpenesr and Ramesam, JJ.), 
SHANMUGA VELAYUDA mudaliar V. COLLEOTOB 
OF TANJORB. 93 I.C. 639=23 H. L.W. 336= 
1926 M.W.N. 235= A.l.R. 1926 Had. 945. 

—8. 23— Powers onder. 

While the Land Acquisition Aot gives the Ao- 

quiring Officer very wide discretion as to the scope 
of the inquiry and as to the materials which he 
may take Into consideration, it requires him to 
make an award as to the matters mentioned in 
S. 11 and to have regard to the provisions of Be. 23 
and 24 in determining the amount of compensation 
as laid down in 8. 15. (Macleod, C. J. and Shah, J,). 
Padamsi narain V. The Collector op thana. 

64 I.C. 103=46 Bom. 866= 
23 Bom. L.R. 779= A. 1. R. 1922 Bom. 161. 

It is competent toa'land acquisition Judge 

to direct a portion of the compensation money to be 
paid towards the cost of the proceedings by which 
the money came to be awarded to an administra- 
trix having a limited power of alienation. 89 Oal. 
33, Ref. (Ghatterjee and Panton, JJ.). Lalit 
Mohan dby v. H.N. Dutt & Go. 63 I.C. 209 (Oal.) 
— S. 23— Price of ilmllar land. 

—Where a Court ignores all the considerations 

pertinent to claimants’ own lands and founds 
itself exclusively on the evidence as to the price 
accepted for other plots (acquired at the same time) 
the conditions of which were not fully before it, 
the principle applied by the Court in awarding 
compensation on the basis of compensation accept- 
ed by the owners of other lands is erroneous. 
A.l.R. 1926 Nag. 292, Reversed. (Lord Blanesburgh.) 
ATMARAM BHAGWAN V. COLLECTOR OP NAGPUR. 
114 I.C. 887=1929 A.L.J. 249=33 0,W.N. 468= 
29 M.L.W. 498=6 0 W.N. 417=12 N-L.J. 37= 
49 C.L.J. 398=28 N.L.R. 68=31 Bom. L.R. 728 = 
1. I. R. 1929 P. 0. 92=37 M. L. J. 81 (P.O.). 

Prioes which are given by Collector to people 

whose lands are acquired and who accept them are 
valuable evidence in ascertaining the market value 

36 Oal. 967 (P C.), Foil, 
{B.B. Ghose and Roy, JJ.). Sboy. OP STATE o 
AMULYA OHABAN. 104 1, 0. Ijga 

I I.R. 1927 Old. 871. 

— The ratespaid for building plots of 4 and 6 

cents are no criterion in valuing a block of ovek 
seven aons for the whole of wMoh there la no iiff- 

mediatetdemaudand^mnoh ol which would hati i6 
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•LAND ACQUISITION ACT (1894), S. 23^Prioe of 

similar land. 

tie devoted to roads and lanes. (TTal^r and 
Madhavan Nair. JJ.). OHETTIAMMAL v. COL- 

LECTOR OP Coimbatore. 103 l. c. 219= 

A. I. R. 1927 Had. 867. 

In case of valuation of large area of land 

values paid to the lands in the neighbourhood is the 
real guide — Various portions cannot be separately 
valued. 

. In a case of acquisition of land where a large 
area has to be valued it is impossible to fii the 
value of various portions of it at difierent rates on 
anything like approaching an accurate basis. The 
only way in which the market value can be arrived 
at is to judge from other sales what the whole land 
would have been likely to realize in the market. 
It is not possible to divide the whole into separate 
pieces and give one value to so much of front land, 
and divide again the interior land into separate 
portions and value them again atdiSerent rates. If 
a few of the frontage plots are sold for building pur- 
poses, that is no evidence that the remainder of 
the land can be sold for building purposes. The 
real test by which the market value can be arrived 
at is to gather from other sales what the whole 
land would have been likely to realise in the 
market about the time of acquisition. It is 
altogether wrong to assume that every square yard 
of land has a potential value, the present value 
of which is more than nominal. {Macleoi, C. J. 
and Coyajee, J.). THE COLLBOTOR v. Rama- 
CHANDRA HARISCHANDRA. 91 I. 0. 300= 

27 Bom. L.R. 1276=A.I.R. 1926 Bom. 44. 

Evidence relating to the sale of a piece of 

land in the neighbourhood in which there was a 
pucca building is not inadmissible in a case where 
land without any building is being acquired. 
{Newbould and Ohose, JJ.). Madan Mohan Bur- 
man V. Sect, op State. 78 1, c. 557= 

A.I.R. 1925 Oal. 481. 

Price of similar land in similar circum- 
stances is the test— Acceptance of Collector’s 
award as a correct valuation by neighbouring plot 
owners is best evidence of Collector’s proper valua- 
tion. (Bdk&r,Offg. J. C. and BaXlifax, A. J. C.). 

Collector op Nagpur «. atmarxm Bhaq- 

\yANT. A. I. R. 1925 Na^. 292. 

Market value is determined by sales in the 

vicinity. 

The proper method of valuation is to determine 
the market value of the land as a whole having 
regard to the sales in the locality. 

The mere fact that a parcel of land is bought by 
a speculator in land with the object of re-selling it 
at a proet is no ground for disregarding the 
sale in compensation cases under the Land 
Acquisition Act. 

The expression “market value" means the value 
which a parcel of land would realise if sold in the 
market. The test then is the test of a sale in the 
market. The seller must be a willing seller; a 
forced sale aSords no criterion of market value. 
The purchaser must be a prudent purchaser, that 

is. one who makes his ofier after making necessary 
inquiries as to the value of the land. An offer r^de 
by one who knows nothing of the value of the land 
in the locality and who makes no inquiries about 

it, affords no test of market value. The essential 
feature of market value is, as the term imports, the 
value that could be realised on a sale in the open 
market. The market may be dull or brisk. Whether 
it be dull or brisk, it cannot be excluded from 


LAND ACQUISITION ACT (1894), S. 23-Priee 
paid by claimant. 


consideration. iMulla, J.). GOVT. OF BOMBAY ti. 
Merwan RIoondioar. 82 I.C. 798= 

48 Bom. 190=25 Bom. L.R. 1182= 

A.I.R. 1924 Bom. 161. 

'—Small plots purchased by neighbours fetching 
much higher value —Market value m the value of 
land laid out in the most lucrative and advantageous 
way— Scheme must be actual. 

It is a well-known fact that a purchaser maybe 
willing to pay a sum far in excess of the real value 
for a small plot of land when that plot of land was 
needed by him in order to round off his own pro- 
perty or for some other such reason. The fairest 
and most favourable principle of compensation to 
the owners is to estimate the market value of the 
prop<'rty not according to its present disposition 
but laid out in the most lucrative and advantage- 
ous way in which the owners could dispose of it. 
Objectors can put forward a scheme showing how 
the site in question could have been developed by 
splitting it up in various plots. Scheme for such a 
development must be put forward and evidence 
must be led to show that there was any real de- 
mand for smaU houses or shops in the vicinity. 
The opinion of a Tahsildtr based mainly on the 
objector’s opinion as to the value and his claims 
made before the Tabsildar has practically no evi- 
dential value. {Broadway and Fforde, JJ.). Seoy. 
op Statb t>. (Shrimati) Sarla Devi Chaudh- 
RANI. 79 I.C. 74=5 Lah.227= A.I.R. 1924 Lah.948. 


Acquisition of small plots cannot be the basis 

for that of big plots. 

The market value of a big piece of land cannot be 
determined from the acquisition money of parts, 
for, when very small plots are acquired the actual 
rates at which they are acquired are not often pro- 
perly scrutinised, the whole cost of the acquisition 
being small. {Krishnan and Ramesam, JJ.). 
Rathnamasari V. Secy op State. 


72 I.C. 214=17 M.L.W. 413 = 32 M.L.T. 279= 
A.I.R. 1923 Mad. 332=44 M.L.J. 132. 
•S. 23— Price paid by claimant. 

•Acquisition of plots having building stone — 


Purchase by claimant of one plot two years prior— In 
absence of any change in circumstances from date of 
sale to date of acquisition^ compensation at the rate 
jf sale should be granted. 

Certain plots which were in hills and were chiefly 
valuable for the building stone of good quality 
underlying the surface were acquired by Govern- 
ment on 10th February, 1921. The claimant who 
bad then started quarrying in some of the hills 
bad purchased one of the plots in question on 30th 
November. 1919 for 7i annas a square yard. The 
Assistant Judge decreed oompensatlon to the 
3 laimant for all the land in question at 7i annas a 
square yard. On appeal, the High Court reduced 
the award to Rs. 1,000 pet acre on the ground that 
by February 1921 such circumstances as had 
existed from the middle of 1919 until the end of 
1920 had begun to lose their force. 

Beld, that the High Court did not refer to any 
evidence supporting the conclusion. Such evidence 
es was given did not support the suggestion of any 
such change until the latter part of 1921. Compen- 
sation at the rate of 7J annas a squaw y«d should 
therefore be deeteed. A. I. R. IW ^ 
Bemrsed. (Lard Carson.) 

AHMED SOMAJI «. land ACQUISITION OFPIOB^ 

30UTH 8ALSETTB. BANDBA. 

81 Bom. L.R. 241=29 M L.W. 801* 

A.I.R.il928 P.O. 808*88 M.L.J. 127 (P.G.J* 
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liND ICQUISITION ACT (1894), 8. 23-PpIce 
paid by olalmaat. 

, The price paid by the ol^vimant within a few 
^ears of the acquieitlon should be taken Into 
consideration while awarding compeasatloa and 
if the GoTernment relied on a depreciation, it is 
f.ot them to prove the extent of depreciation. 
18 Bom. 184; A. I. R. 1922 Bom. 399 and A. I. R. 
.•1924 Bom. 362, Ref. (De Souea, A. J. 0.). N. H. 
MiROHANDANI U. SPECIAL LAND ACQUISITION 
OFFICER, Karachi. 101 I.C. 269= 

&. I. R. 1927 Bind 168. 

■ PrtOB paid for property recently purchased is 

prima facie the market valuo but where it has been 
influenced by a boom which Is followed by a fall 
in the price the Court should make a reasonable 
deduction in awarding compensation, {ifulla. J.). 
OOVEBNMENT OF BOMBAY V. ISMAIL AHMED 
HAFIZ MOOSA. 89 I.C. 531 = 

26 Bom.L.R. 227^ A.I.R. 1924 Bom. 362. 
— S. 23— Purpose of aoqalsitlon. 

■ -Advantage to be gained by sche}ne for iohich 
■the land is acquired is not to be considered. 

Upon a compulsory acquisition of property the 
seller is entitled to the value to him of the pro- 
perty in lt4 actual condition at the time of expro- 
priation with all its advantages and with all its 
possibilities excluding any advantage dne to the 
oartying out of the scheme for the purpose for 
\^bioh the property is compulsorily acquired. 
A. 1. R. 1925 P.O. 91. Foil. [De Souza, AJ.C.). 
N. H. MiROHANDANI V. SPECIAL LAND ACQUISI- 
TION Officer, Karachi. loi i.fl. 269= 

A.I.R. 1927 Sind 168. 

' ' Culturable land acquired for quarrying pur- 

poses — Adaptability for quarrying must be considered. 

When a piece of land Is compuUorily acquired 
for quarrying purposes, its special adaptability for 
4juattying is an element for consideration in fixing 
the amount of compensation, although no one but 
the local authority for which the land was being 
acquired demanded the land as quarry. 

The compensation to be paid is the present value 
of all the gravel that may be expected to be realized 
in the future. (Oldfield and Bakewell, JJ.). RAGHU* 
NATH RAO V. SECY. OP STATE. 60 I.C. 187= 

44 Had. 264=13 H. L. W. 11 = 
A. I. R. 1921 Had. 324. 

— S. 23— Rate. 

’ ■ ‘Where a land was eltuated'within Municipal 
limits, surrounded by three roads and a line of 
cailway, 

Held, the land near the railway godown possess- 
ed a high potential value and assessing its value 
at four annas a yard was held not wrong. 10 Bom. 
L. R. 676. Bel. on. [Fforde and Skemp. JJ.). 
•fiBOY. OF State v. Makhan Lal. 118 I.C. 841= 

, ^ A. I. R. 1929 Lab. 112. 

——In Oawnpore where the value of land is 
•Inoreasing rapidly, the rate of 16 3/3 years’ purchase 
ds too low. [Tudball and iSMlaiman, JJ.). LUOH- 
MAN Prabad w. Secy, of State. 63 1. C. 682= 

19 A.L.J. 672=43 All. 682= A.I.R. 1921 All, 402. 
— B. 23— Rent. 

*— Inoaloulating the price of a property whioh 
1 b aubjeot to a lease, rent ought to be taken Into 
consideration. (B. B. Qhose and Canmiade, JJ ). 
SWARNAMANJUEI DAS9I v. SECT. OP STATE 
112 I.C. 706=88 Gal. 994=32 O.V.N. 421= 

«0-V’®*=*’**®* l®28 0al,822. 
■r— Market value— Land to be acquired likely to 
continue to produce rent— Rent Is basis on which 
•jUie value will be oaloulated. Earl of Eldon v 
Oo.,(1899) 80 L. T. (N.S.) 798. Ftdl 


LAND ACQUISITION ACT (1894), S. 23--TMei. 

(B. B. and Cammiade, JJ.). SWABNA- 

MANJUBi Dabsi V. Secy, op State 

112 I.C. 706=99 Cal. 994=32 C.W.N. 421= 
49C.L.J. 54=A.I.R. 1926 Cal. 922. 

■In Calcutta and its suburbs the number of 
years taken in capitalizing upon a rack rental U 
Usually 20. nob 25. (B.S. Ghose and Roy.JJ.)* 
Secy, of State w. amulya oharan. 

lOi l.G. 129= A.I.R. 1927 Cal. 871. 
—— Rent of basti laod is often no criterion for 
ascertaining the actual value of the land. (B.B. 
Qhose and Roy, JJ.). SecY. OP STATE v. ALTAP 
HOSSElN. 103 I.C. 714= A.I.R. 1927 Cal. 827. 

' 'The method of oapitalizition of the rental 
value Is not a proper method to use for ascertain- 
ing tho value of garden land surrounding honso. 
It Is much better to take the value of the land In 
the neighbourhood. [Krishnan andRimesam, JJ.). 
RATHNAMAStRT V. SECY. OP STATE. 

72 I.C. 214=17 U.L.W. 415=32 M.L.T. 279= 
A.I.R. 1923 Had. 332=44 H.L.J. 132. 

Market value— Building and land — Value 

mtisf he based on net rental value of the tohole. 

When a building and its appurtenant land can* 
not be valued separately, the market value must 
be determined on the net rental value and when 
that is done the building cannot be separated from 
the lend, for it is Impossible to say what propor- 
tion of the rent is fixed on the building and what 
on the land. No privsse agreement to purchase at 
a certain prioe can deternine the real and precise 
market value of the land vnd can only be useful in 
futuishingan approxlmaU. figure. 33 Bom. 335 and 
3 Cal. 103. Foil.; 25 Ind. Oks. 393, (Phillips 

and Devadoss, JJ.), KATUssABI v. REVENUE 

Divisional Oppicbr, Calcut. 70 I c 82= 

16 M.L W.391 = 31 

1923 H.W.N. 84^A.I.R. 1923 Had. 31. 
— 8. 23— Tenant at-will. 

'Interest of a tenant-at*aill may have an 

appreciable market value. 

On acquisition for a oorporatin the interest of a 
grantee was valued at a certain amount and Gov- 
ernment, as grantors, were paid Opitalised value of 
the revenue whioh they reooveredfrom the grantee 
and one-eighth of the amount awaded as compen- 
sation. The grantee was a petman^t tenant, but it 
was the condition in the grant tbat^f the land waa 
required for the Government the gratae will rive 
up the same without any oompensrion ; 53 yean 
had passed after this grant. 

Beld, that the compensation madtby the Jndse 
was pmm /ocie fair. (Mookerjeean^nfein JJ\ 

Secy, op Statp. for India t». Rjoy Kumas 
ADYA. 84 I.C. 732=4 G.L.J. 303= 

B « A.I.R. 928 Oal. 224. 

—8. 23— Trees. 

The definition of the land as gim in the Aot 

itself includes trees standing thereonnd therefore 
there is no reason why the value ,f the trees 
should be excluded in calculating th^6 per oent 
allowed by the statute. 42 All, 655 ani) Mad. 16l’ 
Foil. * 

The wells go with the land and, tlrefote the 
value of the wells should also be aled to* tha 
value of the land as apart from the well (Mukerii 
and Boys, JJ.). OOLLEOTOB OP 

Sultan ahuad Khan. n An - 

48 All. 498=24 A.L.J. 883= A.I.R. 19 Ali, Mfl 

If the Court puts a fictitious vae on ihn 

property, on aooount of its ao-oailed Inntlaliw 
for building purposes, then that is uiinolaalS 
rate and nothing oan be allowed in addi^ foe^ 
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land acquisition act (1891), 3.23-Ml8oel- 
. laneoai, 

trees, (^f(lcleod, C.J. and Coyajee, J.). CoLLEOTOB 
OF THANA V. CHATDRBHUJ. 93 I.C 313= 

28 Bom. L.R. 548=A.I.R. 1926 Bom. 365. 
— ^^S^Miscellaneons. 

—Where a possible contingent right to the land 
a^uired 18 vested in a superior proprietor by way 
of reversion, even if the right is such as a right in 
embryo and may never fertilise, when Government 
compulsorily acquires the land from the usu- 
fniotnary occupants whoever they are, the superior 
proprietor is entitled to a portion of compensation 
money in respect of his possible right of reversion 
which ^ is cut off for over by the compulsorv 
acquisition. (Fiscount Dunedin.) Sakabiyawo 
OSHODI V. Mobiamo DAKOLO. 

A.I.R. 1930 P.C. 261 (P C ). 

Calcutta Act (F of 1911) — “Disposition of land 
as a road “ — Meaning. 

A Co-operative Insurance Society purchased a 
large tract of land and proceeded to develop the 
same by driving roads through it with a view to 
sell it in plots. 

Originally the society had been devising schemes 
for the development of the property and were not 
aware of any scheme of the Calcutta Improvement 
Trust afiecting their property but when they came 
to know of the scheme by which the Trust proposed 
to construct a hundred feet wide sewer road afiect* 
ing their property they aecided that their own 
scheme for the development of their own property 
should be made to run m co-operation with the 
scheme of the Trust. S*me plots abutting on the 
land were sold by the society and the land was de* 
scribed as land kept fo “ proposed drainage road of 
the Trust.” Later oi the declaration under S. 6, 
Land Acquisition Act was published in respect of 
the scheme of the T>Jst by which the strip of Innd 
left undisposed of ae society together with other 
lands adjoining it^ere declared for acquisition. 

Held, that the r-ere fact that the society knew 
before the date of ieolftration that the Improve- 
ment Trust was ping to acquire the land for the 
purposes of bulldog a road and therefore left it 
open and did no dispose of it by sale could not 
be considered a disposition of the land as a road. 
The real dispostion of the land was that it was 
part of a schene for the purpose of selling it in 
small plots t purchasers as building sites by 
driving roadrthrougb the area in order to give 
access to the •>lot. (B B Ohose and Panton, JJ.). 
HrNDUSTHA^ CO'OPEBATIVE INSURANCE SO- 
CIETY V. Se;y. of State. 121 1. 0. 737= 

56 Cal. 989 = A. I. R. 1930 Cal. 230. 

Goverment taking possession of land and 

building on it prior to notification — Owner of the 
land held no. entitled to the value of the buildings 
erected by Gcvernment. 

In 1919 C-overnment resolved to acquire the 
claimant’s hnd under the Act and by arrangement 
with the suitdars took possession of such land. 
Government proceeded to erect certain building on 
the land without the necessary notification which 
was not served until 4th November 1920, when the 
Government notified under S. 6 of the Act that the 
lands were needed for a public purpose and the 
Collector took order for the acquisition thereof. 

Held, that the Government officials were in 
possession “not as mere trespassers” but under 
such a colour of title that the building* erected by 
them on the land ought not to be included in the 
valuation as having become the property of the 
landowner. Justice of the case was met by hold* 


LAND ACQUISITION ACT (1894), S. 25-Adp 1I* 
oability. 

ing that the claimant was entitled for compensa- 
tion for the occupation of the lands by the officials 
before the notification of 4th November 1920, from 
the date when the Government took possession. 
A.I.R. 1927 P.C. 135 and 26 Bom. 1 (P.C.). Rs/.» 
20 Bom. 298; 3\V.R. 71 ; 6 W.R. 228 and 6 B.H.C.* 
A. C. 80. Cons. {Lord Carson.) VALLABHDAB 
Nabainji V. development Opficbb. BANDBA. 
117 I.C. 13=1929 A.L J. 707=33 C.W.N. 785= 
31 Bom. L.R. 834=30 M.L.W. 89 = 56 I.A. 259= 
50 C.L J. 43=53 Bom. 589=1929 M.W.N. 822= 
A.I.R. 1929 P.C. 163=57 M.L.J. 139 (P.C.). 

-45 amended by the Calcutta Improvement Act 
— “Owner”. 

Owner includes the owner of a leasehold 
right. {B.B, OhoseandCammiade,JJ.). B.N.ELIA8 
v. Secy, op State. io8 I.C. 251=32 c.w.N. 860 = 

A.I R. 1929 Cal. 20. 
■Although there might be a public right of 
way over a portion of land it does not follow that 
the claimant is entitled to no compensation at all 
for his rights as a proprietor. (Macleod, C.J. and 
Crump, J.). GAJANAN ViNAYAK v. THE ASST. 

Collector op Salsette Thana. 85 I.C. il= 
25 Bom. L.R. 480= A I.R. 1924 Bom. 54. 
—3. 24— Facts to be neglected. 

Per Walsh, Ag. C. J. and Pullan, J., contra 

Dalai, J. — An owner whose land has been acquir- 
ed for the purpose of opening a market has no right 
to receive compensation for loss of profits derived 
from an existing market on other neighbouring 
land belonging to him. 84 Cal. 470, Rel.-, 18 C.L. J. 
244, Diaf. English case-law referred to. {Walsh, Ag, 
C.J., on difference between Dalai and Pullan, JJ.)- 

Secretary of State v. Mohammad Ismail 
Khan. lOO I.C. 749=25 A.L.J. 177= 

49 All. 3S3=A.I.R. 1927 All. 246, 
—8. 24— loteppretation. 

— Walsh, Ag. C.J, and Pullan. J.. contra Dalai, 
J. — “Him” in 8 . 94 (3) cannot betaken to relate to 
ath 

interested 

the claimant. {Walsh, Ag.C.J., on difference between 
Dalai and Pullan, JJ.). SECY. OF STATE v. MD. 
Ismail Khan. 100 I.C. 749=49 AH. 353= 

25 A.L.J. 177=A.I.R. 1927 All. 246. 
—3. 25— Appeal. 

— —Judge cannot reduce award by Collector- 
Order reviewing previous order confirming Collec- 
tor's award — Appeal lies. 

Where the District Judge after confirming tho 
Collector’s award, on an application by the 
Government Pleader reviewed his award and made 
a fresh award by which the amount awarded by 
the Collector was reduced. 

Held, an appeal lay against the revised award 
under S. 54 of the Act. Even though the Collector 
has by mistake awarded the claimant a larger sum 
than he is entitled to, the District Judge, on a re- 
ference made to him under Land Acquisition Act. 
cannot award a less amount than that awarded 
by the Collector. {Tudball and Sulaiman, JJ.), 
CHANDRA LAL SAH tJ. COLLECTOR OF BAREILLY. 

64 I.C. 624=44 All. 86=19 A.L J. 871 = 

A.I.R. 1922 All. 203- 

— S. 25— Applicability. 

—The stringent provisions of 8 . 26 (2) can only 
be applied after a notice which is strictly in com- 
pliance with 8 . 9 (2) and (3) has been served npoa- 

the landowner. , . , ^ 

Where the notification under S. 9 (3) does not 
give the claimant a fifteen days' notice as required#. 


ird person. It can only relate “to the person 
irested” mentioned in the preceding clause, i.e., 
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LIND 1CQUI81T10H lOT (1894), S. 29-Metbod. 

it amounts to "aufficient cause*' within the mean* 
iog of S. 25 (8) for the claimant’s omitting to 
make a claim and be thereby escapes the stringent 
provisions of 8. 25 (2). (Beasley, C.J. and Curgencen, 
J.). N. M. VBNKATARAMAlYER v. COLLECTOR OP 
TanJOBB. A.l.R. 1930 Mad. 836. 


— S. 29— Method. 

The method of first valuing the land, and 

then giving an additional amount as compensation, 
because some of the land happens to be of higher 
elevation and tbe purchaser may sell the stone or 
earth, removed for the purpose of levelling the 
land, is not a proper method of valuation. {Mac- 
lead, C. J. and Madgavhar, J,), THE COL- 
LECToav. Manager, Korla Estate. 

93 I. C. 142=28 Bom. L. R. 67= 
A.l.R. 1926 Bom. 223. 

—8. 25— Principle. 

The principle upon which the compensation 
should be paid to a person for land compulsorily 
acquired is It is the value to the seller of the 
property in its actual condition at tbe time of 
expropriation with all its possibilities, excluding 
any advantage due to the carrying out of the 
scheme for the purpose for which the property is 
compulsorily acquired.” A.l.R. 1925 P. 0. 91. Foil. 
{Findiay, J.C.). Panddbang Fate o. Collec- 
tor, Nagpub. 108 I. C. 745 (Nag.). 

—8. 23 — Bedaotion by Court. 

— Court cannot reduce the amount awarded by 

Collector. (Phillips and Devadcss, JJ.), Kathis- 
8ABI V. Revbnok Divisional Officer, Calicut. 
70 I.C. 82=16 M L.W. 891 = 31 M.L.T. 409 = 
1923 H.W.N. 54= A.l.R. 1923 Had. 81. 
—8. 25— Reversioner. 


— ; Reversioners are not hound by the valuation by 

widow before Collector. 

Section 25 of the Land Acquisition Act (I of 
1891) is designed with the purpose of holding claim* 
ants to their own bargaina and of preventing 
demands being increased at every stage from the 
Collector to the High Court. Under S. 25 claim- 
ants are estopped from getting more from the 
Judge than what they claimed before the Collector, 
and, on the same principle, their legal tepresenta* 
tives would no doubt be bound. But although a 
widow represents her deceased husband’s estate for 
certain purposes and has limited powers of dispo- 
sal over It, tbe reversioners are not her legal repre- 
sentatives not can they be bound by the facts on 
any principle of estoppel. (Spencer attd Kumara- 
swam* Sasiri, JJ.). Gattineni Peda Gopayya 
V. Dy. Collector of Tenali. 67 l,o. 148= 

.««« « 421=16 M.L.W. 366 = 

1922 M.W.N. 188= A.I.R. 1922 Mad. 100= 

-a. aa-soope. « 

Section 26 is concerned with the maximum 
and minimum amounts which the Court may 
award In each of tbe three oases: (1) where the 
applicant has made a claim before the Collector 
(3) where without sufficient reason he has failed to 
make a claim, and (3) where with sufficient reason 
he has so failed. In the last of these oases the 
minimum is not to fall below the amount of the 

Colleotor’s award, but no maximum has to be ob- 
served. (Curgenven, J.). Secy, of STATE t» 0 R 
SUBRAMANIA Ayyar. A.LR. 1980 Mad. 676‘ 
—B. 25— Buffloient reason. 

-^^6tiu under S. 9 net valid’^Party whether 

^n.apply for proper compeneaiion. 

V7heio a notice dated 94th Pebruwy 1998 called 
upon the persons Inteiested In the land to appear 


LAND ACQUISITION ACT (1894), 8. 26— Appeal. 

before the Collector on the 11th March 1926 ani 
tbe party did not appear but applied for proper' 
compensation. 

Held, that the notice was bad as there was n<y- 
fifteen days' clear notice and that the party could- 
consequently ask for proper cempensation on a > 
reference under S. 18 of the Act. (B.B. Ohose and 
8.K. Qhose, JJ ), Tara Prasad Chaliha v. Secy. 
OP State. 34 C.W.N. 323= A.l.R. 1930 Cal. 471. 

Where the notification of the Government was- 

defective as therefrom it was not possible to locate 
the portion and no facilities were given to the 
claimant for identifying the land, and where the 
notice issued under S. 9 was defective in that it did 
not give 15 days’ time, 

Held, that applicant’s omission to claim was for- 
sufficient reason within S. 25 (3). (£rishnan and 
Venkatasubba Rao, JJ.). COLLECTOR OP CHIN* 
GLEPUT V. KADIR MOHIDEEN. 95 I.C. 883=: 

A.l.R. 1926 Had. 732=50 H.L.J. 566. 

Failure to prefer claim owing to wrong iw- 

yreMion about procedure— Su^ient reason exists. 

^ Where the applicants were fighting out the ques- 
tion of re-measurement, and evidently they were 
under the impression that the question of valua- 
tion would betaken after the question of measure- 
ment was finished, and apparently had no idea that 
the very next day after tbe measurement was 
completed in their presence, the Collector would 
make his award without any previous notice to- 
them. 

Held, there was sufficient reason for the appli* 
cant within S. 25 for the omission to prefer claims, 
before the Collector. (Chatterjea and Pearson, JJ.)» 
Burn & Co., Ltd. v. Secretary op State. 

76 I.C. 579= A.l.R. 1923 Cal, 513. 

• ^ —Person asked to appear 6e/ore Collector on cer^ 
tain date— Person appearing but filing petition only 
on following day—S. 25 (S) applies. 

A notice was served upon a party under S. 9 of 
the Act directing him to appear before the Collec- 
tor on a certain date. The patty appeared before 
the Collector on that date. What passed on that' 
day was open to doubt. A petition in writing was . 
filed on the following day before the Collector had 
made his award. 

Held, that the petition filed on the following 
day in Court must be regarded as a sufficient com- 
pliance with the notice under S. Oof the Act or 
alternatively that the oircumstanoes disclosed a 
sufficient reason for allowing the party to oome in 
under ol, (3) of S. 25. 12 0. W. N. 263, Dist. 
(Richardson and Shamsul Huda, JJ,), QyANENDBA 
Nath pal v, secretary op State. 

61 I.C. 532=25 C.W.N. 71= A.LR. 1921 Cal, 234. 
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appeal. 

■Jppeal to Privy Cowscilr-Question ofvdluation’- 
-~No appeal lies where no error of law or miscarriage- 
of justice exists— Opinions are bound to differ on the^ 
value of land which owes its value to results of pros' 
pectwe development to be effected at uyscertain date. 

The value to be placed at a given moment on a 
plot of land, which is not in the market or the 
Bubjeot of bargain and sale, but owes a large part 
of value it possesses to the prospective resultaof 
development work, to be undertaken thereafter ai 
an uncertain time and at an estimated coat, is nok - 
only in its essence a question of fact but is one 
u^n which, almost above any other, opinions will' 

differ, without its being possible to give irrefrag- 
able reasons for any particular oonoluaiou. Appe 
in valuation oases will only be entertained on 
question of ptlaoiplei 86 Oal, 967, Foil.; 39 1.A. 201 
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:LAND ACQOiaiTION ACT (1894), S, 26-App6al- 
Copy of award. 

per Lord Afoonaghten ; 47 I.A. 255 and A.I.R, 1925 
P.C. 91. FoU. 

Errors in law, including errors in appreoiating 
or applying the rules of evidence or the judicial 
methods of weighing evidence, are matters that 
can and will be dealt with on appeal by Privy 
Council, but when, a difference of opinion has 
occurred between two Indian Courts upon the num- 
ber of rupees per yard to be allowed for a plotof land, 
as to which their Lordships can form no opinion of 
their own, it would be alike unprofitable and im- 
practicable to embark on a comparison of the deci- 
sions of these Courts. In oases relating to the 
acquisition of land the whole matter, both of fact 
and law, is a proper subject of appeal in India, for 
their local knowledge and experience enable the 
Judges to form useful judgments upon the whole 
case. So the Privy Council will not review the 
decree of an Indian Appellate Court merely upon 
question of value, unless there appears to be error 
■in law or miscarriage of justice. {Lord Sumner.) 
NoWBOJI V. GOVT. OP BOMBAY. 90 I. C. 48= 
52 I.A. 367=23 M.L.W. 46=23 A.L.J. 803= 
2 0. W. N. 691 = 42 C. L. J. 143 = 
27 Bom.L R. 1140=6 L.R P. C. 154= 
49 Bom. 700=30 C. W N. 386= 
1926 M. W. N 278= A. !. R. 1925 P C. 211 = 

49 H. L. J. 233 (P.G.). 

— S. 26— Appeal— Copy of award. 

Copy of award must be filed with appeal — 

Filing can be allowed even at the time of tiearing and 
■iime extended in proper eases. 

In an appeal from an award of District Judge in 
a land acquisition case, the appellant failed to file 
•a copy of the award with the appeal. The appeal 
was filed in 1922. The decision of Lahore High 
Court in A.I.R. 1925 Lah. 438, under which the 
amendment to Land Acquisition Act in 1921 was 
Interpreted making the filing of copy of award with 
appeal obligatory, was in 1925. The appellant's 
-counsel applied during the hearing of the appeal 
in 1927 for an extension of time under S. 5, Lim, 
Act, and put in a complete copy of the award to- 
gether with an affidavit and statement of reasons 
asking for indulgence. 

Held, that the application should be allowed 
and that the appeal should be heard. A. I. R. 
1928 Lah. 216, Ref . {Broadway and Skemp, JJ.). 
^ARSINQH Das V. SECY. OF STATE. 

112 I.O. 7g7=A. I. R. 1928 Lah. 263. 

- '"Where a number of separate references under 
the Land Acquisition Act are heard together and 
disposed of by one judgment, and where distinct 
appeals are filed from this judgment, it is absolutely 
essential that a copy of the award should accom* 
pany each memorandum of appeal, and the 
Appellate Court has no power to dispense with 
such a copy. {Scott Smith and Afartineau, JJ.). 

Mubabak ali Shah v. Secretaby of State. 

94 I.C. 145 = 26 P L.R. 356= 

6 Lah. 218 = A. I. R. 1925 Lah. 438. 
— S. 28— Appeal— Court-fee. 

The^inference drawn from the discrimination 

made between the claimant and the Secretary of 
State in the matter of Court-fees to be paid on ap- 
peal from the award of the Land Acquisition Judge 
in 8. 8, Court Fees Act, is no longer warranted by 
reason of the Land Acquisition Amendment Act 
jnaking the Judge’s decision a decree. {Walmsley 
■undChakravarty, JJ.). SEOY. OP STATE v. 

S. Bannbbjke. 97 I.C. 140= 

A. 1. R. 1927 Cal. 45. 


LAND ACQUISITION ACT (1894). 8, 28-IntCTest 
on enhancement. 

— S. 26— Award. 

— ; Once a proper reference comes before the Dis- 
trict Judge, his final order on it is an award 
whether he gives an additional amount or he gives 
no additional amount or whether the acquisition 
officer’s award is not upheld for some other reason 
30 I.C. 637 ; 54 Cal. 312 and 46 Cal. 861, List. 
{Ramesamand Wallace, JJ ). K.T. JIUTHUVBE- 
rappa Pillai V. Revenue Divisional 
Officer, Melub. 59 M. L. J. 682. 

^The value of the interest of the superior 

holder must be included in the award and not 
deducted from the value of the occup.aat’s interest. 
{itacleod, C.J. and Crump, J.). GAJANAN ViNAYAK 

V. The Asst. Collector of Salsettb Thana. 
85 I.C. 11 = 25 Bom. L.R. 480 = A I.R. 1924 Bom. 54. 
— S. 27— Appeal for costa. 

The lower Court upheld the Colleoter’s 

award but refused Government costs by explain- 
ing that the exaggerated demands of landowners 
were due to the uncertainty of the land market 
due to the boom and its aftermath. There was 
nothing in the case inconsistent with the special 
provisions of the Land Acquisition Act. 

Held, that 3. 35. C. P. Code, governed the case, 
and that the lower Court had exercised its dis- 
cretion in violation of well recognized principles of 
law and, therefore, an appeal lay for costs only. 
Cooper v. Whittinoham, (1330) 15 Ch. D. 501 ; 
27 ilad. 341 and 16 Bom. 676, Rel. on; Upmann v. 
Forester, (1883) 24 Ch. D. 231 and Civil Service Co- 
operative Society v. Central Steam Navigation Co., 
(1903) 2 K.B. 756. Ref. {Martin. C.J. and Murphy, 
J,). ASST. Collector. Salsettb «. Damodar 
Das. 114 I.C 397 = 53 Bom. 178= 

30 Bom. L.R. 1622= I.R. 1929 Bom. 63. 
— S. 27— Extravagant claim. 

—Where though claimant’s claim was extrava- 
gant, but the extravagant amount oiaimed did not 
increase the Collector’s costs at all and appellant 
was substantially successful, 

Held, that the Collector should pay claimant’s 
costs. {Broadway and Skemp, JJ.). NarsiNQH DAS 
V. Secy, of State. 112 I.C. 797= 

A.I.R. 1928 Lab. 263. 


— S. 28— Applicability. 

■■Interest under S. 28 of the Land Acquisi- 
tion Aot on the excess awarded over the 

amount given by the Collector should be decreed 

at 6 per cent, from the date the Colleotot took 
possession of the land to the date of payment into 
Court of the excess which has been awarded to him. 


Krishnan and Ramesam, JJ.). RATHNAMASABI tK 
JEOY. OF State. 72 I.C. 214 = 44 M L J. 132- 

32 M.L.T. 279=17 M.L.W. 416= 
I I R 1923 Mad. 332. 


— S. 28— Gonstraction. 


Interest can be allowed in appropriate cj^. 

Where it appeared that the olaimants did not 
put forward any extravagant claims but claims 
which were allowed to a considerable 

Held, that they were entitled to interest at o per 


^Q^aere : Whether B. 28 is mandatory or not m 
he matter of award of inter.* st. {PhiUtp 
dgers, JJ.). SUBBAMANIA /q 

, ECTOR OP Tanjorb. 

A.I.R. 1926 Mad. 1016=91 M.L.a. 309- 

-S. 28— Interest on enhancement. 

Amount enhanced by Distmet Judgem-Clam 


nt is entitled to interest on difference. 
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WheretheDistriotJuage enhances the amount 
of compensation as awarded by the Collector, the 
claimant is entitUd to interest on the amount 
whereby the District Judge enhanced the Collec. 
tot*8 froiD the of tbst sward until tiid 

date of his own judgment, and if the amount is 
further enhanced by the High Court, he is entitled 
to further interest at the same rate froin that date 
until the date of judgment of the High Court. 
(Bfoadujap ond S)temp,JJ.)» NABSINGH Das v . 
Secy. OF State. 112 1.0.797=: 

A.I.R. 1928 Lah. 263. 

— S. 28— Period. 

I Interest on excess is payable from taking pos- 
session Collector to payment of excess. 

Land owner ie entitled to interest at six per 
cent, per annum on the excess awarded over the 
amount awarded by the Collector from the date 
on which the Collector took possession of land to 
the date of payment of suoh excess into Court. 
{Das and Ross, JJ.). SECT. OF STATE v. MAN* 
MATHA Nath. 84 1,0. 371=2 Pat.L.R. C!t. 268= 

A.I.R. 1928 Pat. 129. 

— S. 29— Khot and occapant. 

Occupant in posaeision of specific area of 

warkas. 

In the case of or bhufi land In Salsette, 

it has been a recognised custom to divide the com* 
pensation between the oooupant and the Khot in 
the proportion of 2 to 1. But that has been due 
to the fact that in the case of suoh lands it is ex- 
tremely difficult to define and ascertain the value 
of the respective interests of the Ehots and the 
ocoupants, with the result that a rough and ready 
method of division has been adopted for want of a 
better one. In many oases the claimants against the 
Khots can hardly be called occupants. The claims 
are based on the fact that they are occupants of 
certain defined plots of laud for the purpose of 
cultivating them so that by reason of such rights 
as occupants, they are entitled to other rights over 
the adjacent lands either for the purposes of grazing 
or of gathering rab materials. It is not generally 
shown that in suoh cases the occupants of cultivat- 
ed lands have any defined area of warhas or blusti 
lands allotted to them, and so in order to divide 
the compensation between the Khot and the per- 
sons who have the right of user, owing to their 
position as cultivators, it has been found a con- 
venient compromise to divide the compensation 
between them in that proportion. But it is eotlrely 
different where you find a tenant in occupation of 
a defined area of land, and paying assessment for 
it. Then undoubtedly he has a right to possession 
of all that area. {Sfacleod, O.J. and Crump, J.), 
GAJANAN VINATAK V. ASST, OOLLEOTOB OP 
SALSBTTB THANA. 85 I. G. 11= 

28 Bom. L R. 480= A.I.R. 1921 Bom. 54. 
— B. 29— Land and building separately ovned 

- " Land and buxldings thereon owned separately 

— Principles of apportionment disexsssed. 

The matters to be considered when land acquired 
and the buildings standing thereon are owned 
separately are (1) right of the owner of land to call 
upon the owner of buildings to remove the house. 
II the latter did remove the house, the value to 
Iiim would be small, and in the ordinary course 
would be no more than what has been oalled **de* 
molition value'* vis., the value of the materials 
dess the cost of removal ; and if be did not remove 
the house he would lose it; (2) the poeeibl- 
^ lity that (if the laud had not been acquired 
lUkdex the Land Ao^uialtioo Act) the owner of the 
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and revision. 

land would not have desired or required the re- 
moval of the house and might have been willing: 
to pay to owners of the house "more than the mere 
demolition value of the house. In other words, the 
owner of the land would be possible purchaser, 
who might be willing to give more for the house- 
than anyone else as be was the owner of the land, 
fd) If the house owner were called upon to remove 
the bouse be would be entitled to a reasonable- 
time for such removal and that during suoh time 
the land owner would be kept out of enjoyment of 
the land. (Sir Lancelot Sanderson,) NABA7AN DAS. 

V. JATINDBA NATH. 102 I.C. 198=54 Gal. 669 = 

1927 H. W. N. 459=54 I. A. 218= 

29 Bom L. R. 1143=46 G. L. J. 1= 

31 C.W.N. 965=8 P-L.T. 663=28 A.L.J. 4= 

26 H.L.W. 848= A.I.R 1927 P G. 135=* 

53 H.L.J. 158 (P.O.). 

—8. 30— Appeal. 

A decision on reference under 3. 80 is not 
an award but a decree and appeal does not lie to. 
High Court when it involves amount less than 
Rs. 6,000. A. I. R. 1922 P C. 80, Rel. on; A.I.R. 
1929 Mad. 228, Foil. {Ramesam and Venkatasubba 
Bao, JJ.). Venkata Rbddi v . atihtnarayana. 
119 I.C 42=52 Had. 142 = 29 H.L.W. 343= 
A.I.R. 1929 Had. 351=56 H.L.J. 357. 

The decision In reference under S. 80 is not' 

an award within the meaning of 8. 64, and henoer 
no appeal would lie against it under that section. 
But the decision ie appealable under 8. 96,. 
C.P. Code. 40 Cal. 21 ; 10 0. W. N. 991 ; A. I. ». 
1922 P.O. 80; B L.R. 8np Vol. 985; National Tele- 
phone Co., Ltd. y. The Postmaster-Omeral, (1913) 
A.C. 546 and A.I.R. 1924 Mad. 661, Bel. on. (Deva* 
doss and Jackson, JJ.). MAHALINOA KUDDUBAlf 
V. THBBTBABAPPA tnjDALIAB. 115 LG- 345= 

29 H.L.W. 237=1929 H.W.N. 62= 
A.I.R, 1929 Had. 223=56 H.L.J. 387. 

Deotsion in reference under S. 30 being one 

on rights of contending parties, ie a decree within- 
8. 2 (2), and is appealable under S. 96. B.L,R. 
Sup. Vol. 9&5, Bel. on. {Devadoss and Jackson, //.)„ 

Mabalikga Kudumban V. Theethabappa 
MudaLIAB. ilS I.C. 345=29 H L.W. 237= 
1929 H.W.N. 62= A.I.R. 1929 Had. 223= 

56 H.L.J. 387, 

■Appeal againet deoisiou in reference under 
8 80, where the amount involved is less than 
I Bs. 6,000 is not an appeal from an award and there- 
fore it lies to the District Court, and not to the 
High Court. (Devadoss and Jackson, JJ.). MAHAt 
LINQA KUDUMBAN V. THBETHARAPPA MUDA- 

LIAB. 116 I.C. 346=29 H L.W. 237= 

1929 M.W.M. 62= A.I.R. 1929 Had. 223= 

56 H.L.J. 387. 

— B. 30— Appeal and reTliIon. 

—Order for refund of compensation pa%d-~-N& 
appeal but reviston, 

An order made by a Court in a proceeding 
under the Land Acquisition Aot directing a party 
to whom a sum of money awarded as compensation 
under the Aot bad been paid under a previous order, 
to refund the money is not an award or a portion 
of an award within the meaniog of 8. 64, and 
is therefore not appealable. 97 P. R. 1919, Disi • 
82 Cal. 921, FoU. " 

Them is no provision in the Aot empowering tha 
Court to order a person who has received the 
money awarded to him to refund It. Buoh an. 
order is without iuriadlotion and a leviaion Uev 
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LAND ACQUISITION ACT (1894), 8. 30— Appeal 
— Coorl'fee. 

against such order. [Martineau, J,). ilT. GOHAB 

Sultan V. ALi Muhammad. 63 I C 1= 

3 L.L J. 42l = A.I.R. 1921 Lah.’l53. 
— S. 30— Appeal— Court fee. 

^In the case of an appeal against a deoision 

in reference under S. 30 the Court-fee is to be 
charged under Art. 1. Soh. I, Court Fees Act. 
21 All. 3’)4 and 39 Cal. 906, Hef. {D^vadost and 
Jackson, JJ ). MahalINGA KUDUilBANn. ThEE- 

THARAPPA MUDALIAB. 115 J c 345= 

29 M.L.W. 237 = 1929 M W.N. 62 = 
A.I.R. 1929 Mad. 223=S6 M.L.J. 387. 
— S. 30— Award— Scope of. 

The award as constituted by statute is 

nothing but an award whioh states the area of the 
land, the compensation to he allowed and the 
apportionment among the persons interested in the 
land of whose claims the Collector has information, 
meaning thereby people whose interests are not in 
dispute, but from the moment when the sum has 
been deposited in Court under S. 31 (2) the 
functions of the award have ceased ; and all that 
is left is a dispute between interested people as to 
the extent of their interest. Such dispute 
forms no part of the award, and it would indeed 
he strange, if a controversy between two people as 
to the nature of their respective interests in a 
piece of land, should enjoy certain rights of appeal, 
■which would he wholly taken away, when the 
piece of land was represented by a sum of money, 
paid into Court, {Lord Buckmaster.) T. B. 
Ramachandba bag V. A. N. S. Ramachandra 
BAG. 67 I.C. 408=45 Mad. 320 = 30 M L. T. 154= 

3SC. L.J. 545=16 M. L.W. 1 = 
1922 M. W.N. 339 = 26 C. W.N. 713 = 
20 A. L.J. 684=24 Bom. L.R. 963 = 
49 I.A. 129=A I.R. 1922 P C. 80 = 

43 M.L.J. 78 (P C ). 

.^S. 30— Custody of compensation money. 

President of the Improvement Trust 

Tribunal has jurisdiction, pending the decision of 
the claims of rival claimants to the compensation 
money, to pass orders regarding the custody of the 
money whioh is the value of the land compulsorily 
acquired. {Dalai, J.). JUGUL Kishgre v. Pra- 
TAB Dei 113 I.C. 7=26 A.L.J. 250= 

A.I.R. 1928 All. 239. 
—8. 30— Enquiry after award. 

-Application for enquiry into the claims of 

different claimants made before award but adjudi- 
cated upon after award — Such adjudication is with- 
out jurisdiction. The order passed on such 
application opunot be an order on an application 
for review or modification of the award since it 
was on an application presented before the award 
was made and therefore the Collector, if he was 
not able to pass orders upon that application before 
he made his award, should have referred the ques- 
tion to the Court under S. 30. iCampbell. J.). BAGG 
V. ROSHAN. 92 I.C. 484 = A.I.R. 1926 Lah. 321. 
— S. 30— Landlord and tenant. 

Whore a land has been taken by Government 
and compensation has been paid to a party who 
has received mote than his own share of the com- 
pensation, he must account to the other party, that 
is, if the landlord receives the whole amount, and 
the tenant has not got any portion of the compen- 
sation, the landlord is bound to abate the rent. On 
the other h..na. if the tenant receives the whole of 
the compensation without paying the share due to 
the landlord, ho is not entitled to retain the whole 
compensation and refuse to pay the whole of the 
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suit. 

rent. 9 Cal. 571 ; 10 Cal. 544 ; 10 C. L. B. 526 • 
28 C.al. 146 and 30 Cal. 801. Ref. {Patkar J )' 
Ganu Dadu Jadhav v. Pandit Rag. 

A I.R. 1930 Bom. 592. 

In the case of property leased for a long term 

with a progressive rate of rent it is very difficult to 
come to a definite conclusion as regards the valua- 
tion to be put on the interest of the landlord so as 
to apportion the compensation quite equitably. In 
the absence of any direct evidence as to what a 
willing purchaser would pay for the interest of the 
landlord, the apportionment can be made only in 
a rough and ready way. (B. B. Ghose and Cam- 
miade, JJ.). K. S. Banerjee t?. Jatindba Nath. 

108 I. C. 253=A.I.R. 1928 Cal. 473. 

—Lands in occupation of permanent tenants 

holding kudivaram interest— Apportionment of com- 
pensation money— Landlord d^s not get merely the 
capitalized value of rent. 

Where certain lands not governed by the Madras 
Estates Land Aot in the possession of permanent 
tenants claiming under a document purporting to 
be a sale of the landlord's kudivaram interest for a 
cash consideration and an annual rent of Rs. 4 
were acquired under the Land Acquisition Aot and 
the Court divided the compensation amount as 
between the landlord and tenant at 1/3 and 2/3rdB 
but the tenants contended that out of the compensa- 
tion amount the landlord was entitled to get only 
capitalized value of the annual rent at 20 years* 
purchase and that the balance of the oompensation 
amount should be given to them. 

Seld. that as the landlord had parted only with 
the kudivaram interest in the land, retaining the 
melwaram interest with him he had not merely 
the right to receive the rent and consequently the 
apportionment by the Court below was not wrong 
in law. (TTrisIinon and Odgers, JJ.). NATBSA 
ATYAB V. KAJA MDBDF SAHIB. 100 I. C. 828= 
50 Mad. 706=23 M L.V. 291 = 36 M.L.T. 128= 
A. I. R. 1927 Mad. 489=52 H. L. J. 295. 
—8. 30— Reference as claimant. 

-Where a mortgagee of property being ac- 
quired under the Land Acquisition Aot, did not 
appear before the Collector, not having had notioe, 
but the Collector making a reference under S. 18 
referred to the claim of the mortgagee to a share 
of the compensation, and the Court served notioe 
on him subsequently, but refused to entertain the 
claim because there was no award in favour of the 
mortgagee. 

Held, that the reference to the mortgagee's olaim 
in the Collector’s reference amounted to a reference 
under S. 30. {Greaves and Chakravarty, JJ,). 
Sdbejidba Nath Tagore v. K. S. bannebjeb. 

86 I. C. 789=29 C. W. N. 340= 
A. I. R. 1925 Cal. 630. 

—3. 31— Applicability. 

The proviso to S, 31. cl. (2) applies only to 

cases where the person is under a disability or is 
not served with notice of the proceedings before the 
Collector. 7 C.W.N. 633, Not foil. ; 12 Cal. 33. Disl. 
{Chatterjea and Panlon, JJ.). SaitbESH Chandba 
Sarkab V. Sir Bejoy Chandra Mohatab 
Bahadur. 65 I. C. 711=26 c. W. N. 508= 

A. I. R. 1922 Cal. 4. 

— S. 31— Civil salt. . ... 

Xo refereficc nadt andet S. IS— ^ivxl ^ 

any party interested in the compensation money to 
recover his lawful sluire is not barred. 

Although a person accepts without any 
payment of the amount apportioned and tendered. 
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'LAHD ACgOISITIOH ACT (18M), 3. 31— Dhpate 
aboat relatlTe ri^ta. 

lip him by the Collector and thereby, by the second 
proviso to S. SI (2) ho disentitles himself from 
making an application for a reference under 
S, 18, .still that person is not exonerated from 
his liability to a civil suit under Proviso 8 to 
• S. 31 (2), for the words “nothing herein contained” 
in the third proviso must cover everything that has 
gone before, including the second proviso. {Camp- 
bell, J.), BAGO y. ROSHAN. 92 I. C. 481= 

A. 1. R. 1926 Lah. 321. 

T-S. 31— Dispute aboat relative rights. 

-r: Dispute as to relative rights to the compensa- 

tion— Collector should plctce the amount before Court 
for decision of the dispute— Such decision does not 
form part of award. 

When once the award as to the amount has be- 
come final, all questions as to fixing of compensa- 
tion are then at an end, the duty of the Collector 
in case oi dispute as to the relative rights of the 
persons together entitled to the money is to place 
the money under the control of the Gonrt, and the 
parties then can proceed to litigate In the ordinary 
-way to determine what their right and title to the 
.property may be. 17 O.W.N. 935, Overruled, 
iLordBuckmasUr.). T. B. RAMACHANDBA RAO U. 
A.N.S. RAMAOHAMD&A RAO. 67 I.C. 108= 

43 Uad. 320=30 M.L.T. 154=36 C.L.J. 545= 
16 H.L.W. 1=1922 M.V N. 359= 
26 O.W.N. 713= 20 A.L.J. 684= 
24 Bom. L.R. 963= 49 I.A. 129= 
A. I. R. 1922 P.C. 80=43 H.L.J. 78 (P.O.). 
— S. 31— Insolvent olaimant. 

■Where the Land Acquisition Officer, after a 
person is adjudicated an Insolvent, erroneously 
pays to his mortgagee, a oertain amount as 
- compensation instead of paying the same to Offioial 
Receiver who has no notioe under S. 31, Land 
Acquisition Act, of the proceedings, the Offioial 
Receiver has a right to sue for the recovery of the 
amount paid. A.I R. 1922 Oal. 4, Hel. on. (AsUm, 
A,J.O.). Dharamdas Thawebdas y. Sorabji. 

121 l.G. a76=A.l.R. 1930 Sind 75. 
-*^8. 31— Joint Hindu family. 

-—^Karta of a joint Hindu family is allowed to 
withdraw the compensation money. 32 O.W.N. 
816, FoU. (C.O. Qhose and ilalUk, JJ,), Data 
■Chandw. bhim Singh. 118 1. C. 851= 

A.l.R. 1929 Gal. 379. 

— S. 31— Limited osner. 

Sections 31 and 32 apparently provide for the 
-case of persons not having absolute power to alie- 
nate the property and so a widow holding a life- 
estate under the customary law comes under the 
purview of Ss. 31 and 82 though she has power to 
•alienate for necessity. 24 All. 189, Appl. (Bhide, 
J.), MT. Hanqi V. Santc. 116 1.0.838= 

c ai 

— B. 31— Hovtgageo and mortgagov. 

——A mortgagee cannot sue the Crown where 
Collector has paid compensation money to the 
mortgagor though with notioe of the mortgage. In 
a land acquisition case. He should apply under 
the Land Acquisition Apt for roferenoe to the Court 
under S. 18 or he may sue the mortgagor for the 
costs and other amount due to him under the mort- 
gage under S. 31. {Sohwabe, 0, /. and WaUer J ) 
-SEOBETABY OP STATE y. KOPPUSWAMI OHBTTT 
78 I.C. 82=1924 M.W.N 138=33 M.L.T. 

^S. 31-Oblec‘ of “• 

intended by the leois* 

future to protect the Interest of reveraionera when 


LAND ACQUISITION ACT (1894), B. 34-^la- 
terest. 

land is taken from the possession of a person who 
holds it only on a life-estate. {BhidOt /.)• MT. 
GANGI y. SANTU. 116 I.C. 335= 

A.l.R. 1929 Lah. 736. 

— S. 3f— Wrongful excess payment. 

—The 3rd proviso to S. 31 12) only comes into 
operation when S. 31 (2) itself has been obeyed, 
and does not apply to a case of excess payment 
wrongfully made. 7 Cal. 388 (P.O.), Foil. It is not 
right that Government should throw on a party, 
whose property it has compulsorily acquired, the 
risk and burden of recovering the compensation 
from some one else to whom Government has 
wrongfully paid it. {Wallace and Madhavan Nair, 
JJ.). Deputy Collector op CocANADAy. Maha- 
raja OP PITTAPUR. 93 I.C. 651 = 49 Mad. 519= 

1926 M.W.N. 128=24 M.L.W. 92= 
A.l.R. 1926 Had. 492=50 M.L.J. 412. 
— S. 32— Interpretation. 

The words “invested in the purchase of other 
lands” in S. 82 would include the erection of 
buildings upon the land. {Chatierjeaand Newbouldt 
JJ.). GANENDRA MULLICK, fnre. 67 I.C. 18= 

25 O.W.N. 597= A.l.R. 1921 Cal. 636. 
— B. 32— Joint Hindu family. 

— -Certain joint Hindu family property stand- 
ing in the name of one If as the karta of the family 
was acquired under the Land Acquisition Act. A 
certain sum was ordered to be paid as oompensa- 
tion and was in deposit in the Court. M's younger 
brother applied for the sum being paid. M's minor 
SOD claimed the entire amount as M*s heir. 

Held, that the property acquired being a joint 
family property and the family being governed by 
the Mitakshara law, the brother was the proper 
person to receive the money In deposit' as ha t»- 
piesented the joint family. (Suhrutourdy at%d 
Graham, JJ.). Din Dayal Shah y. RAM BABU. 

115 I.C. 363=32 C.W.N. 818. 
— S. 32— Perfoni incompetent to alienate. 

^The compensation money representing the 

estate of an incompetent parson such as idol par^ 
takes of the nature of real property and does not 
lose its character as such because it has been trans- 
formed in shape. {Suhrawardy and Graham, JJ.) 
K. C. BANNEEJEB, In re. 

107 I.C. 738=A.I.R. 1928 Cal. 402. 
— fl. 32— Power to retain money. 

Under S. 32 the acquisition Court is not 

absolutely vested with the oompensation money 
It Is apparent that possession of the Receiver is the 
possession of the Court and the money if made 
over to the Receiver will remain In costedia leais 
The law does not vest the acquisition Court with 
Buoh power as to retain the money in its poseea. 
Bion in spite of the direction of a competent Civil 

NERjU®“»rr’’‘*® 

purohaso olUnd 
U IS the praotioe to require the purchaser to pay in- 

tores on hie purchase money from the date 4m 

he takes possession and the same rule applies evm 

in oases of oompulsory acquisitions as th^mH U 

as in tha other. (£onj ITarrinqton at 
INGLEWOOD POLP AND PAPER to.. IiSd^' 

new Bednswiok Eleotbio power g™: 

BION. 

^ 1938^,0.287(8,0.), 
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LAHD ACQUISITION ACT (1894), S. 48-WIth- 
draval atcer possesBlon. 

~“B. 48 — Withdrawal after poBseBsIon. 

' After acguwiiton <xnd Uiking over possession 
there can be no toithdrawal — Property muse be recon- 
veyed by Government to t?ie owner. 

After Collector had taken poseession of land 
acquired under Land Acquisition Act, the owner 
expressed a desire to gift away the land to Govern- 
ment. The Government thereupon withdrew the 
further proceedings relating to the oompeDsation 
and called upon the owner to efiect a registered 
giftdeed. 

Held, that there can he no withdrawal after 
possession is taken under an award. To vest the 
property in the owner Government must execute a 
written deed according to Government of India 
Act, S. 80, and therefore any incumbrance created 
on the property by the owner after the withdrawal 
is inefiective against the Government, where no 
written reconveyance by Government to the owner 
has been effected. 17 M.L.J. 557, Diss./rom, 

The owner at the most can acquire the interest of 
a trustee for the purpose of reconveying the pro- 
perty to Government and this interest cannot be- 
come subject to any mortgage. [Rutledge, C.J, and 
Carr, J.). SECY. OF STATE v, CHETTYAR 

Firm of S. R. M. M. R. M. 98 1. C. 323— 

4 Bang. 291 »A.I.R. 1927 Rang. 14. 

— B. 54— Appeals to PrUy Counoil. 

In appeals involving questions of valuation, 

the decree complained of will not be interfered 
with by the Privy Counoil unless some erroneous 
principle has been invoked or some important piece 
of evidence has been overlooked or has been mis- 
applied. {Lord Blanesburgh.) ATMABAM BHAG- 
WANT V. COLLECTOR OF NAGPUR. HflO- Jf’- 

1929 A.L J. 249=33 C.W.N. 458= 

29 M.L.W. 496=6 O.W.N. 4t7 = 12 N.L.J. 37= 

49 C.L.J. 398 = 25 N.L R. 68 = 

31 Bom* L.R. 728=A. I. R. 1929 
^ 57 M.L.J. 81 (P.C.). 

Appeal to Privy Council regarding award— 

Wrong principle or neglect or misapphcalion of im- 
portant point in evidence is necessary to justify inter- 

TCprivy Council will not interfere with judg- 
ments of the Courts in India as to inaf « 
ing valuation of property and similar qa0B*;ionB 

Xre knowledge of the circumstances and of the 

district may have an important beating on the 

^Ssion reached, unless there is ^omBthmsJo 
show not merely that on the balance of evidence, 
U would be possible to reach a difierent conclusion 
buT that the judgment cannot be suppo^d as it 
stands either by reason of a wrong application of 

R"78f= 

99 C W N. 822=26 P.L.R. 205 = 6 Lah. 69- 
23 A.L.J 113=52 I.A. 133=6 L R P C. 64 = 
2 O.W.N. 137 = A I R 1925 RC. 9^7 

48 386 (P.C*)* 

—8 54— Dispute about apportionment. 

L_Tbe decision in reference under S. 30 is not 

P C. 80 ; Bom. (1918) 

Sad. 861, Bel. o«. iDeea- 


LAND ACQUISITION ACT (1894), 8. 54 - Time- 
barred reference. 

doss and Jackson, JJ.). llAHALINGA KUDDMBAN t>a- 
Theethabappa Mudaliab. 115 I.C. 345= 

29 M L.W. 237=1929 M.W.H. 62= 
A.I.R. 1929 Had. 223 = 56 H.L.J. 387. 
—8. 54— Interpretation. 

Tbe addition of the words “in any proceed- 
ing” in S. 54 by the amending Act does not extend 
the right of appeal under S. 54 so as to include an 
order of the Laud Acquisition Judge dismissing an 
application for restoration of a previous application 
dismissed for default. 39 Cal. 393, Foll.\ 43 Cal. 665^ 
and 46 Gal. 861, Ref. [Suhrawardy and Duval, JJ.). 
Banshidhab Marwari V . Secf. of State. 

102 I.C. 479=54 Cal. 312= A I.R. 1927 Cal. 533. 
—8. 54— Letters Patent appeal. 

Judgment of single Judge confirming award 

of District Judge — Letters Patent appeal from, is not 
barred by S. 54. 

The word “only” does not restrict the right of 
appeal but was intended to make it clear that the 
forum of appeal in land acquisition cases is 
always the High Court and not tbe District Court 
and that it is immaterial whether the amount of 
compensation awarded by tbe Court of first in- 
stance does or does not exceed Rs. 5,000 and whether 
the Court of first instance is the Court of a District 
Judge or that of a Subordinate Judge or an Assist- 
ant Judge. It is beyond dispute that cl. 10 of 
tbe Letters Patent gives in express terms a right 
of appeal, and that right has not been impliedly 
taken away by S. 54 more especially when the 
section is merely an enabling section and was 
enacted in order to confer a right of appeal to His 
Majesty in Counoil. (Shodi Lai, C. J. and AMuP 
Qadir, J.). HAE DIAL SiNQH v. SECRETARY OF 
State. 69 I.C. 428=3 Lab. 420= 

A.I.R. 1923 Lah. 275. 
—S. 54— Order refusing reTlslon. 

— District Judge's order rejecting revision from^ 

Collector's award is appealable. 

Order of the District Judge rejecting an appli- 
cation for revision of the Collector’s award has 
the effect of confirming the Collector’s award and' 
is therefore appealable. {Dawson Uiller, C.J.and 
FosUr, J.), NITAI DOTT v. SECY. OF STATE. 

81 I.C. 6^6=3 Pat. 304=A.1.R. 1924 Pat. 608. 
—8. 54— Pending suit. 

The existence of a civil suit, in which the 

ownership of the land is in question, does not? 
affect the jurisdiction of the District Judge to 
decide the question referred to him, but it is in- 
cumbent on him to decide the question. (Broad- 
way and Fforde, JJ.). Deo Karan Das v. Secy, 
of State. 94 I C. 249= 7 Lah. 337=- 

8 L.L.J. 416=27 P.L.R. 532= 
A.I.R. 1926 Lah. 442* 

— B. 54— Scope. , , _ 

Section 54 only contemplates an appeal from 

a final award, or part of a final award of the Court, 
and until the District Judge decides the question 
as to apportionment there is no final award whioh 
oao be appealed against. {Broadway and Fforde, 
JJ.), DEO KABAN das t>. secy. OP STATE. 

94 I.C. 249=7 Lah. 337=8 

27 P.L.R 532= A.I.R. 1926 Lah. 442. 
—a. 54— Time barred reference. 

No appeal is competent under S. 54, Lana 

Acquisition Aot, bom an order of the Divisional 
Court rejecting a refereiioa Mder ^ “jOn too 
ground that the application to the Co'lootot m 

finre-barred under snb-S (S , o'- W a' 
section. 48P.B. 1914 and 64 P. B. 1914, Poll., 
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land acquisition act (1894), S. 98— Validity 
of lales. 

A.I.R. 1926 Rang. 135, Wof/oM.; 89 Cal. 393, Re/. 
{BroadiMy, 4 0./. und Bhide, /.). Nopisudin t>. 
8BCT. OP State. 104 I. C. 397— 

A .1. R. 1921 Lab. 658. 

— S. 85— Validity of sales. 

Sales by Collector through Tahsildar, of lands 

acquired for, but relinquished, by Railway Company 
M valid^Non-observance of conditions os to mode of 
conducting the sale does not necessarily render the 
sale invalid. 

The collector of a District can ofiect the sale 
himself or through the Taheildarof the Taluk in 
which the lands acquired for the Railway Com* 
pany and subsequently relinquished by the Rail- 
way Company are situated. The non-observance 
of some of the rules which were in the nature of 
instructions as to the conduct of the sale to the 
Officer conducting the sale, does not render the 
sale void in the absence of fraud, misrepresenta* 
tion or mistake in the conduct of the sale. The 
non observance in this case was as to the condition 
as to public auction and to the preference to be 
given to the adjoining land owner. {Madhavan 
Nair, J ). RAMA KURUP w. RTRU KDBUP. 

64 l.C. 891 = 20 H.L.W. 608=35 U L T. 122= 

A.I.R. 1924 Had. 911. 

LAND ACQUISITION (HINES) ACT (XYlll of 
1865). 

— 8. 3 (1)— Effect of statement. 

Where Government publishes a declaration 

of its intention to acquire a osrtain area of land for 
pablio purpose, vie., for quarries in particular part 
of country in connexion with oonstruotion of cer- 
tain building work, and inserts in it the etatement 
contained inS. 8 (1), Land Acquisition (Mines) Act, 
18S5, the effect of the state is, that only somuolibf 
the minerals would be acquired as might be neces- 
sary in the oonstruotion of the work. Lord Provost 
and Magistrates of Glasgow v. Farie, 13 A.O. 667 
and Midland Ry. Co. v, Robinson, 16 A. 0. 19, Ref. 
(Ross ond Chatterji, //.). SECT. OP STATE t). 
OTANBNDRA OHANDBA PaNDB. 8 Pat. 742= 

A. I. R. 1930 Pat. 112. 

LAND HOLDER. 

See MADRAS ESTATES LAND ACT, S. S. 

LAND IHPROVEUENT (LOANS) ACT (XIX of 
18SS). 

—8. 7-^hapge on property. 

■ ' Where takavi loan is given by Government 

to a person when he was oooupanoy tenant and the 
malguzar acquires the bolding after the loan is given 
Government has a first charge on the holding and 
Is entitled to proceed to recover the loan as if the 
eaid loan were arrears of land revenue. 41 Mad. 
491, Bel. on. {Findlay, J.C.). SeOHETABT OP 

State v. harinath Bikaji Box. 122 I.O. 376= 

13 N.L.J..23= A. 1. R. 1980 Nag. 199. 

“S. 7— Effect of sale by Government. 

Section 161 of the U.P. Land Revenue Act 

has to be read along with 8. 7 of the Land Improve- 
ment Loans Act. 

Wheru the debtor borrowed in order to repair a 
well which was situated on the mortgaged property, 
Seld, that the property which was mortgaged to 
the Government was land for the benefit of which 
the loan had been granted within 01. (c) and 
the purchaser gets the land free of all Inoum- 
bianoes, having regard to the provisions of 8. 161 of 
tts Land Revenue Aot. {Lindsay and Kanhaiya Lai. 
/ .). JIEAM SlMGH V, HARQOVIND. 

LO. 884=24 A.L.J. 718=1,1.R. 1926 All. 674. 
D. U. VOL. m— 126 & 126 


LAND IlfPROVBMEHT (LOANS) AOT (1883), 
S. 7— Nature of proceedings. 

— S. 7— Hatare of proceedings. 

■ -The proceedings of the Collector in recover- 
ing loans under 8 7 (1) (a). Land Improvement 
Aot “as if they were arrears of land revenue*' is 
neither a “ suit ’’ nor the execution of the decree 
of any Court. {Eeald and Mya Bu, //.). OOL- 
LECTOB OF AKTAB V. PAW TUN U. 

109 I.G. 145=9 Rang 806= 
A.I.R. 1928 Bang. 61. 

LANDLORD AND TENANT. 

See also (1) LAND TENURE. 

(2) LBA6B. 

(3) T. P. AOT, Ss. 106-117. 

(4) TENANCY ACTS (LOCAL). 

Abadi. 

Abandonment. 

Abvab. 

See also (1) B. T. ACT, S. 74. 

(2) MAD. EST. LAND AOT, 

BS. 8 (11), 143 AND 144. 

Accretions. 

See also (1) Alluvion and Diluvion. 

(2) BBNO. alluvion AND DILU- 
VION REGULATION (1826). 
Adverse posBesslon. 

See also ADVERSE POSSESSION— LAND* 
LORD AND Tenant. 

Alienation. 

Appurtenance. 

Building by tenant. 

Cess. 

See also TENANCY ACTS (LOCAL). 
Co-sharer. 

See also CO-SBABBR. 

Covenant. 

See also T. P. ACT, 8S. 10, 103 AND 108. 
Creation of tenancy. 

Damages. 

Dental of title. 

Dlspoiseision. 

Basement. 

See also Easements Act, 8. 13. 
Ejectment. 

See also (1) Ejectment. 

(2) T. P. ACT, S. 111. 

(8) Tenancy Acts (Local), 

Enoroaohment. 

Escheat. 

Exproprietary tenancy, 

Forf chare. 

See also T. P. ACT, Sb. Ill (p) AND 113, 
Grove. 

Heritability. 

Holding over. 

See also T. P. ACT, 8. 116. 

Homestead. 

IJardar. 

Improvements. 

Interpretation. 

Iiaradar. 

Kbot. 

Lambardar. 

Lease. 

Merger. 

Mines and minerals. 

See atso MINES AND MINERALS. 

Mortgage. 

Molgenl lease. 

Eatnre of tenancy. 

Non- transferable holding. 

Bu also Oooupanoy Holding. 

Notice to quit. 
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LANDLORD AND TENANT-Abadl— Abandon- 
ment. 

Occapancy holding. 

See also OCCUPANCY HOLDING, 
Occupancy rights. 

Occupancy tenancy. 

Ouster. 

Permanent tenancy. 

PosseBslon. 

Proprietary right. 

Putni. 

Raiyat. 

See also (1) B. T. ACT. 

(2) MAD. E8T. LAND ACT. 
Record>of‘Righti. 

Reformation. 

Relationship. 

Rent. 

See also T. P. Act, Ss. 108 AND 112. 

Rights of landlord. 

Rights of tenant. 

Settlement. 

Shamilati 
Sir Land. 

Sub-tenancy. 

Surrender. 

Tenanoy-at-will. 

Tenancy right, nature of. 

Termination of tenancy. 

See also T. P. ACT, Ss. lll-HS. 

Thekadar. 

Trees. 

Trespass. 

Under-proprietary rights. 

Wajib-ul-arz. 

Waste. 

Zamindar. 

Hlsoellaneons. 

—Abadi— Abandonment. 

Bsversion to eamindar. 

Under the custom regulating the right of tenants 
in their houses in the abadi, abandonment of the 
site or the house is sufficient to cause the site to 
revert to the zamindar. It is nob necessary to 
nrove that the tenant has given up all connexion 
with the village. (Ashworth, J.)< ChhotbyLal^. 

MANZAE AHMAa 282= A.I.R. mO Ail. m. 

I 

— Abadl^Acoretlon. 

SeparaU sub'division. 

There is no authority for the proposition that 
the accretion to or an over-growth of an old sub- 
division of a town within the limits of that town 
is to be regarded as a sub-diviaion of it, though 
thete are rulings to the eflect that the new suburbs 
hevond the limits of the town constitute new sub- 
divisions. (Harrison and Zafar Al*, JJ-). AHMAD 
sSh t,. the church missionary trust ASSO- 
OIATION, LONDON. ^ ^ ^ ^^73 LC. 910- 

—Abadi— Building. 

Riqht of—Kotha w the abadi deh. 

TCverv proprietor can build a kotha in the abadi 
deh In fact the abadi deh is meant for this 
nurpose and for other common purposes of the 
villaee. and a suit for an injunction to remove 
the Kotha is not maintainable in the absence of 
proof that the erection of the walled enclosure haa 
Ltually caused material and substantial injury 
specially if the vacant land of the abadi is not 

reduced^ to a small area 

portion of goredoh or any other land 

served for the common purpose of the village. 


LANDLORD AND TENANT— Abadl-License. 

A.I.R. 1921 Lah. 157, Dist. Cases referred, 
(Addison, J.). SOBHA RAM P. WARYAM. 

119 I.G. 760= A.I.R. 1929 Lah. 499. 

Right of — In open spaces in front of houses. 

In Oudh, tenants residing in a village who are 
in enjoyment of the land in front of their houses, 
the title of which was with the landlord, are not 
entitled to put up structures on the land without 
the consent of the landlord. The landlord may 
not object to the tenant's use of the open land 
situate in the d6adi of a village, of which he 
happens to be the proprietor, but that would not 
give a right to the tenants to put up structures 
upon that piece of land and the landlord would be 
legitimately entitled to his remedy if ho claimed 
it by coming to the Court for a relief to the ofiect 
that the structures complained of may be demo- 
lished. (Misra, J.). HULAS v. BARKATUNNISSA. 
94 I.G. 1034 = 1 Lack. 469=13 O.L.J. 633= 
3 O.W.N. 475= A.I.R. 1926 Oudh 393. 

Transferability— Cusiom—Onus, 

In the case of a tenant being allowed to build 
a bouse on a site belonging to a zamindar in the 
village abadi, where there is no proof of any 
custom or contract to the contrary, the tenant has 
only a right to the house so long as he maintains 
it and is not entitled to transfer it. When a custom 
of its transferability is set up, it is on the tenant 
that the burden of proving the existence of the 
custom lies and it is not for the zemindar to prove 
a custom of forfeiture or escheat if the house is 
transferred. (Kendall, A,J.C.)> BHIKARI LAL v. 
HADI Ali khan. 82 I.C. 810=11 O.L J. 738= 

A.I R. 1923 Oadh 239. 

■A tenant cannot enclose and construct a 
house upon a plot of open land in the abadi with- 
out the consent of the landlord, though he may 
have been using it for temporary purposes for a 
long time. 25 T.C. 59, Foil. (Kanhaiya Lal,J.). 

MOHAMED TAQI V. DOBI. 78 I-O. 881= 

A.I.R. 1924 All. 723. 

— Abadi— Castom. 

Presumption. 

The custom whereby agricultural tenants occupy 
sites of the abadi on certain conditions is so 
prevalent and so well known that it will be presum* 
ed to exist in the absence of evidence to the con- 
trary. (Ashworth, J.). OHHOTBYLALo.MANZUR 

AHMAD. «« 813=10 L R.A Rev. 

Transferability. , . v 

A custom of transfer of the sites of the houses by 
ryots can be recognised only when there is ,, abso- 
lutely clear evidence to that eflect. I.^. 

ALI HUSAIN V. SYED MAZAHIB. i79 I. C 134= 
5 L.R.A. Rev. 115 = A.I.R. 1924 All. 477. 

—Abadi— Lease. 

Where no custom prevailed- in a hamlet of 

transfer of the right of residence by 

for 99 years was held invalid as » y®”- 

practically amounted to a sale. (Dalai, J.). a AZ 

LUL RAHMAN Khan V.BARUMAL. 

117 I.C. 8i7 = A.I.R- 1930 AH. 213. 

—Abadi— License. 

C. P.—Bevocability. 

A license in respect of an 
Central Ptovinoes is revocable at will by {he gran 
tor unless the licensee is protected by ^60 of^ thj 

uHr 1917^0°' of ^h® 
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XAMDCORD AND TENANT— Abadl—Hahajai!. 

— Abadi— Uahajan. 

— Possession of -^Presumption. 

A Sfahajan is as much oeoessary to village 
economy as a lobar or a barber. For the purchase 
and sale of grain and for the advance of money at 
the right time to agrioulturists he is a village 
necessity, and, therefore, in his case also the pre- 
lamptioD arises that he ia in possession of the abadi 
site of bia shop by leave and license of ^amindar. 

• 33 All. 757 (P. B.). Bof. on. (Dalai, J.). Fazlul 
Rahman KHAN V. babumal. 117I.C. 817= 

A.I.R. 1980 All. 213. 

—Ab&di— Posse salon. 

Evidence of. 

Planting by residents in the abadi of trees on 
vacant land near their houses cannot by itself be 
any evidence of the establishment of esoluslve 
'possession of the vacant land as against other 
■ reBidents. (Ashworth^ J.). GHEBI o. RAM 6ewak. 

116 I.C. 816=A.I.R. 1929 All. 428. 
Of non-proprietor on tlie death of another non- 
proprietor — Inference. 

Where a site of the ahadi belonging to a non* 
proprietor is after his death taken possession of by 
another non proprietor, the latter in order to prove 
his right to the site must show either that he had 
a right to inherit it or that the proprietors had 
consented to his possession of it. Such consent 
hannot, however, be inferred from the mere fact 
that be remained in possession without any objeo* 
tlonfrom the proprietors. A.I.R. 1928 Lah. 413, 
Bzpl. andi^Mf. (JaiLaX,J.), NABAIN SiNGH v. 
Cedhab. 119 I.C. 322= A.I.R. 1929 Lah. 213. 
— “ House-site— ‘Cultivation, 

A proprietor does not lose bis right to the 
- exclusive possession of a house-site because the 
■dwelling house la no more there and he has oultl- 
vated the land on which his house formerly stood. 
149 P.R, 1919, Disl. (Dalip Singh, J.), Nihal 
-Singh v. jagat Singh. 109 l.o. 641= 

A.I.R. 1929 Lab. 85. 

—Ahadi— Proprietary right. 

"A proprietor in the village must be presumed 
' to have a share in the village abadi like other 
proprietors. (Bhide, J.). Jhanda Ram c. Ghu- 
-LAM RASUL. 121 I.C. 384=31 P.L.R. 16= 

A.I.R. 1930 Lab. 2SS. 
■Mere inclusion of banjai land in the abadi 

• does not divest the original owner of his proprie- 
tary rights therein. (Tek Chand, J.). Ambit 

vSABYA ram V. DlWAN ChanD. 114 I.C. 70= 

„ . ^ A.I.R. 1929 Lah. 625. 

Sale of— Ejfect— Village site. 

On the sale of the proprietary rights of a pro- 
prietor in auction the entire land appertaining to 
' the property sold passes to the auction puiohasar 

• and by operation of law the proprietor becomes a 
ryot and hifl rights In respect of the site oooupied 
by ms dwelling house are reduced to tho position 
of the other persons residing in the village. (Kan- 
Uxya Lai, J.). Sybd Zahur Hasan v. Mt 

•SHAKEB BaNOO. ^g I Q 189 = 

sv 41 # f 1925 ill. 29. 

— Abadi— Rights of landlord. 

--^—Extension of Municipal Act — Zemindar's 
■rights to house sites not lost. 

By the mere fact that the Mnniolpalitles Act has 
been extended to a partioular mouse, the zemindar is 
not thereby precluded from claiming those rishts 
■ovei^e land on which the houses of the raivats 
a^d which are admitted to be the universal 
, tights of the zemindars in the province, unless the 
»*XyofeB ate able to prove that they iieoQived some. 




LANDLORD AND TENANT— Abadl-^Righth of 
tenant. 

title in the house other than that of ralyAt’ff in an 
agricultural village. Because a man is the‘ho|der 
of a muafi plot and is entitled to sell a house whioh 
he owns by vi rtue of that title, he is not thereby 
entitled al^o to sell a bouse and site quite separate 
from the plot in which he holds the muafi rights, 
(Walsh and PtiUan, JJ.). RAPI-ULLAH KhANv. 
Mt. MUMTAZ BEGAM. 102 I.O. 886= 

A.I.R. 1927 All. 609. 

So long as person remains a tenant in the 

village, and so long as his house exists, the zemin- 
dars have no right to possession of the site of his 
houseorbo possession of the su/ian of his house. 
(Igbal Ahmid, J.). RAM PARTAB SlNGR v. Lal 
Bahadur Singh. 100 1.0. 597= 

A.I.R. 1927 All. 380. 

—Abadi — Rights of tenant. 

Appurtenant to tenancy. 

With regard to a tenant of an agricultural village, 
who occupies a house in the ab^i, there is a legal 
presumption that be holds the site as appurtenant 
to his tenancy and has no right to retain it against 
the wish of the landlord on ceasing to be a tenant 
in the village. Of course, like any other presump- 
tion, this presumption is open to rebutial 
13 A.L.J. 745 and 48 I.C. 420, Foil, {Toung, J.)[ 
Bhagwat Prasad v. Nabi Mohammad. 

A.I.R. 1930 All. SIX 
—Disability— Bemoval of manure. 

Tenants who acquire agrioultural holdings in the 
zamindat's village and who mast acquire lands on 
whioh they build theii bouses for residence also 
be deemed to acquire those rights with all the 
incidents appertaining to such rights and one of the 
incidents is their disability to remove the manure 
from one village to another, (flaann, O.J. and 
Rasa, J.). Pabmeshub Dm n. Biswambbr 
S lNQH. 7 O.W.N. 503= A.I.R. 1930 Ondb 361. 

Cannot build on sahan. 

The use of the sahan as a building site is certain- 
ly detrimental to the interests of the samindar, and 
a tenant oannot oonstznot a building on his sahan 
(court-yard). 19 A.L.J. 176; 35 All. 292: 26 1,0. 
59 and A.I.R. 1924 All. 723. Bel. on; Allahabad 
Second Appeal No. 1090 of 192^, Expl. and Disf 
(Dalai, J.). BANS! KUBMI v, SUKH MANGAL. 

114 I.C. 40=A.I,R. 1929 All. 128. 

Mere licensee. 

A tenant occupying land in the abadi is in tha 
position of a mere licensee unless he can show that 
he held under any partioular lease. There is a 
material difference between a license to merely use 
a piece of vacant land and a license to build on the 
same. A tenant having a license to use a parti- 
oular piece of land for tying cattle etc., cannot be 

allowed to have a building thereon 29 1 0 9 fiA 
Dwf.; A, I. R. 1926 All. 66. FoH. [Mulc^ii Ji* 
CHHOTKAN KUBMI V. ram DBO SAHU ’ 

113 1.0. 786=10>L.R.A. R«». iggs 

Forfeiture. *«• «• 

The cessation of tenancy works out an automatio 
ioifeiture of the right to occupy the house site 
whioh at once escheats to the landlord. 

A.J.C.). Dayaram Ganpatsa o.Da^tomh 
RATIRAM. no 1.0. 834=10 H.L.a72685 

License to use—IAnitationl! * 

If an open piece of land lying oloae to a tenanvi 
house has been ueed by him; for his doiSkUb^i 
agricultural purposes, there may be a ureahiSltii? 

Of 0.6 plot U 
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LANDLORD AND TENANT— Abadi-Rlghti of 

tenaot. 

original contract of tenancy and that he is entitled 
to its user so long as be is not turned out of the 
Tillage; but the user must be confined to the way 
in which it has been exercised in the past for the 
grant of which alone there can be a presumption. 
The tenant is a licensee of this plot for the purpose 
for which he has been using it. He would have 
no right to alter its user and utilize it for a difier- 
ent purpose altogether. Nor would he be entitled 
to make constructions on an open site when he has 
been allowed to use the site for tying cattle or 
storing heaps of cowdung cakes. 27 All. 356, Ref. 
{Sulaiman, J.). B. Bbagwan Rai v. Jaddu Raj 
BAI. 88I.C. 746=A.I.R. 1926 A11 66. 

Where the tenants possess an interest in the 

village, the landlord ie not entitled to eject them 
from the site of their bouse in the abadi of the 
village. 21 0. C. 257, Foil. {Misra, J.). MAHANT 
Das V. Ram Gulam. 94 I.C. 399 (Oudh). 

— Abadi— Test. 

Inclusion in Municipality is not enough. 

Mere inclusion in a Municipality is no test as to 
whether an area is or is not a town. Where in a 
mouza the dominating population was agricultural. 

Held, that though the bouses of the neighbour- 
ing town adjoined the area tbe area, could not be, 
on that account, altered from its old condition as 
a village site into a town land though some of the 
old outlying fields of the mouza might have been 
included in the town. (Rasa and Pullan, JJ.). 
FA8AHAT HUSATN v. MD. ZAMIN. 118 I.C. 801= 

6 O.W.N. 277 = A. I. R. 1929 Oudh 301. 
— Abadl-Title. 

Proof of. 

Where in the entry in the first abadi plaintifi’s 
paternal grandfather was recorded as the owner 
of a particular plot and his name was entered in 
the subsequent Settlement khasra as owner of the 
plot, his grandson continued in possession in asser- 
tion of his title as owner, 

Held, that plaintifi’s title to the plot is proved. 
(Eendall. J.). MOHAMMAD Hafiz ALI V. Mahbdb 
ALI. 961.0.296. 

—Abadi— Transfer. 

Effect on power of— Co-sharer purchaser. 

The inability of the tenant to sell a bouse does 
not cease to operate as soon as the purchaser is a 
co-sharer in tbe village, because a co-sharer who 
cannot build on joint land without tbe permission 
and consent of the other co sharers cannot, by 
merely procuring a sale-deed from one of the ten- 
ants of a house improve hia position. 4 A.L.J. 196, 
^oll.* 3 A.L.J. 669,Dt8(. (Mukerji. J.). Bhabtu v. 
Deedab Singh. 113 I. 0. 831= 

10 L.R.A. Rev. 196=A.LR. 1929 All. 241. 

Custom— hiforence . 

In the case of transfer of a house in a village 
abadi by a tenant, where the number of instances 
in which such transfers have been made, is very 
large and where the instances extend over such a 
long period of time as to force tbe instances on tbe 
notice of the Zamindar, it would be for the Zamin- 
dar to explain why ho allowed time after time, 
year after year, the transfers to go on without a 
word of remonstrance from him, where the in- 
stances ate only few, a oustom cannot be said to 
have been established unless it is shown that tbe 
instances, although few, were good enough to attract 
the notice of the Zamindars and to establish con- 
clusively that the Zamindars acquiesced because 
the custom existed. {Mukerji, J.). Har PBASAD 
U. HOBl LaL. 11® I'O* (All.). 


LANDLORD AND TENANT-Abadl-Tranlfel^ 

Right to object — Estopped. 

Mere acquiescence in previous sales does not 
imply the renunciation of the discretionary right of 
the proprietors to object to a subsequent sale, 
A.I.R. 1922 Lah. 168 and A I.R. 1923 Lah. 467, Po«. 
(Tek Chand, J.). SANT Ram v. Nagina. 

1111. C. 716=10 L.L.J. 482. 

Right of. 

A non-proprietary resident in a village abadi can- 
not dispose of the site on which his house is built 
without the consent of the proprietors. The fact- 
that tbe vendee is a proprietor can make no difler- 
ence so far as the validity of sale is concerned. 
48 P.R. 1899, Foil. {Tek Chand, J.), SANT Ram v. 
Nagina. Ill I.C. 716=10 L.L.J. 482. 

House site—Onlyby emtom or contract— In- 
clusion in Municipal area— No effect. 

Occupants of houses in agricultral villages do- 
not, in tbe absence of a custom or contract to the 
contrary, by tbe mere fact of village being inolad* 
ed in a Municipality, acquire a rightto transfer the 
site of their houses or to transfer the right of 
residence along with the materials of their houses 
and the presumption that the owners of houses in 
towns have transferable interest in tbe site of their- 
houses has DO application to agriculturists resid- 
ing in an agricultural village, though that village- 
may be within the limits of a Municipality. 40 All, 
584. and A.I.R. 1927 All. 609, Ref. on; 40 I. 0. 97j. 
37 A11.144; A.I.R. 1924 All. 112, Dist. {Iqbal Ahmad, 
J.). Sheo Shankar Das t). Ram Tahai Koebi. 

102 I.C 596 = A.I.R. 1927 All. 606. 

’Right to object ^Estoppel, 


The mere fact of tbe Zamindar, in some cases 
foregoing his right of challenging the alienation of' 
sites by occupants of houses, does not debar him.' 
from asserting that right in other oases, provided' 
his inaction has not been long enough and the 
numbers of transfers have not been so large, as to- 
be enough in law to lead to the conclusion, that a 
custom bad grown up in the village entitling the 
tenants to tnansfer the sites of their houses. 
[lohal Ahma^ , J ) . SHEO Shankar Das v. Ram 
Tahai KOERI. 102 I.C. 596=A.I.R. 1927 All. 605. 

House— Special contract necessary. 

Where an agriculturist is allowed^ to build a 
house for his occupation in the abadi he obtains 
in the absence of a special contract to the contrary, 

merely aright to use that house for himself and 
his family so long as he maintains the house and' 
BO long 88 he does not abandon the house by leav- 
ing the village, and in the absence of a special 

grant by the zamindar the tenant has n*o interest 
which he can sell by private sale or by sale in exe- 
cution except such interest as he has in the timber, 
roofing and wood work of the house. 20 All. 248, 
Foil. {Lindsay, f). MT. AiBHA BEGAM v. DaulaT 

Singh. 100 I. C. j927^Ail. 471. 

■Presumption. 


Where the sale was to one of the village ptc^ 
prietors it must be presumed to be valid and with, 
consent. {Addison, J.). BULA SiNGH ^ RAHIM 
BAKSH. 100 I. C. 901 = A.I.R. 1927 Lah. 283. 

Non-proprietor's right. 

Anon-proprietor in a village abad* is 

owner of the material ot his bouse and “ot, 
competent to sell the site or the right o • 

The sale of the house, therefore, by «^ch non pro 
prletor owner though it be to one of the 
is not binding on the rest. 24 P. R. I®?® andJ 
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OiAKDLORD AMD TEMANT—Abadl— Transfer, 

48 P. R. 1899, Foil. {Zafar AH, J.), SULTAN 
KIAHOMED V. SUBEHRUESAN. 100 I. C. 482^ 

A. I. R. 1927 Lab. 197. 
‘Non-agriculturist --No general right . 

A tenant or other p^'tson who i$ entitled to a 
•site of a honse oan transfer his right to occupy and 
that too within narrow bounds. In the absence of 
•^n agreement to the oontiary the right to occupy 
'the house and site held by a non-agcioulturist is 
not transferable without the consent of the mal* 
.guzar. {Salli/ax, A.J.C.) LABSHMI PRASAD v. 
AHMAD Raohi. 80 I.C. 635sA.l.R. 1928 Nag. 39. 

Tenant allowed to build house and live in 
abadi cannot sell. 

According to the general custom prevalent in the 
North Western Provinces, a person, agrioulturist 
or agricultural tenant, who is allowed by a 
■Mmindar to build a house for his occupation in the 
abadi obtains, if there is no special contract to the 
contrary, a mete right to use that house for him* 
self and his family, so long as he maintains the 
house, that is, prevents its falling down and so 
long as ho does not abaudon the house by leaving 
■the village. As such ocoupier of a house in the 
u6adi under the zemindar, he has, unless he has 
obtained by special grant from the zemindar an 
interest which he can sell, no interest which he 
sell by private sale or which can be sold in 
oxeoution of a decree against him, except his 
interest in the timber, roofing and wood-work of 
'the house, If such a tenant sells, the alieaatiou 
is Invalid and the landlord is entitled to recover 
the house and site from the putohasot. 20 All. 
^i8,Foll. {Wazir Sasan, A.J.C,), ilT. AZMAT- 
un Nissa V. Ganesh Prasad. 83 I.C. 81== 
11 O.L.J. 730-28 0.0. ll9=A.rR. 1925 Oudh 262. 

^ "A sale to another tenant is just as much an 
'Infringement of the Zamindar’s right as a sale to a 
person residing outside the village, unless the 
wajib-ul-arB expressly permits such a transfer. 
J.). Mt. Champa ^Iunwar v. Tdlsi 
* 9S4=A.I.R. 1924 All. 921. 

~Abadl— Ylllage. 

" -•Test. 

A village in which such persona as silver* 
’Smiths, Jogi8,Julaha8 and Telis reside besides the 
tenants does not cease to be an agricultural village 
for that reason. (R-wa. /.). Md. SHBB KHAN v. 

499=A.I.R. 1929 Oudh 314 

—Abadi— WoU. 

■ In sahan— Right to. 

A suit by a zemindar against a tenant of his who 
nas a house in the abadi, for demolition of a puooa 
J?all which the tenant had sunk in the Sahan in 
JPPUttenant to his house does not lie. 
1898 A. W. N. 44; 42 I. 0. 61 and 51 1. 0. 1006, Poll. 

*^AHADS0 BAI v.Jan 
Muhammad. 86 l.o. 1=47 All. 841= 

Pfesumption^Beversioner’s sttif for posus- 

’OvOvPs 

■ ^ Where a grandmother Of a minor is in posses- 
mon ofahouseaskamia with his implied per- 
•mission, he being the rightfai owner, the raere 

that another person inatttnfces a suit as a re- 
versionet of the minor’s grandfather for poasession 
of the house which is dismissed, does not raise any 

presumption of abandonment by the plaintiff who 

institute a suit for possession of the house 
miter the grandmother’s death. {Jai Lai J) 

Muhammad. ’ 

A.I.B. 1930rtah.aifl. 



LANDLORD AND TENAHT— Abandonment'. 

Licensee — Endowment by. 

Where a licensor who has no transferable right 
in the site executes a deed of endowment of land- 
and building standing on it in favour of a third 
person or an idol the act of endowmeat amounts to 
abandonment of license and the third person or 
idol is liable to ejectment by the proprietor of 
land. (S/tturi, O.J. and Rata, J.). B. KanHAITA 
Lal V. SYED HAMID .ALL 122 I.C. 774= 

7 O.W.N. 271=A.I.R. 193) Oudh 233. 


Inference of -Non-pay^nent of rent. 

In order to entitle a landlord to re-enter it must 
be shown that there has been transfer by way of 
gift either of the whole or part of the holding and 
repudiation or relinquishment or abandonment of 
the tenancy with reference to the remainder by 
either the original tenant or the heirs of the said 
tenant. latere cessation of payment of rent for u 
short period prior to the suit is not suffioien^.to 
infer abandonment. [Graham and Miller, JJ.), 
RAMJOY MODAK V. DURGA CHAEAN. 

80 C.L.J. 328 = A.I.R. 1929 Cal. 830. 
Inference of— Non-user of minerai rights* '[■ ■ 

In the case of mineral rights non user is . noban 
abandonment of possession on the part of^thb^ 
owner, whose right is nob barred solongasth» 
minerals are nob worked by some one else; and byi 
working a part oi the minerals or opoulng up parti- 
onUi quarries, possession over a coutinuoua field 
oi minerals or quarries cannot be obtained. {Das 
and Wort, JJ.). GOPI Ram v. Jagarnath. 

A.I.R. 1929 Pat. 688. 
—^Non-transferable occupancy hoWinp. 

Where an entire non-transferable occupancy 
holding which is mortgaged is purchased by mort- 
gagee in exeontion proceedings . of his mortgage 
decree, the tenant retains no interest in the pro- 
perty. It is a case of abandonment and the land- 
lord is entitled to khas possession. 22 G.W.N. 662 
and A.I.R. 1922 Gal. 32,2)tsf. {Mallickand Garlich, 
JJ.).' Abdul hakim u. annada pbosad. 

114 I.C. 791= A.I.R. 1928 Oal. 669. 


■renanf in powMsion as sub lessee. 

A landlord is not entitled to treat a holding 
abandoned where the original tenant is in posses- 
sion as a sub-lessee without some act of repudia- 
tion of tenancy to him. A.I.R. 1924 Oal. 647, Poll.', 
24 O.L.J, 40, (Suhraicurdj/ and Cammiade, 

JJ.). ATAHARUDDIN TALUQDAR V. MURARI 
Mohon. 107 I.O. 735=47 C.L.J. 21= 

A.I.R. 1928 Oal. 193. 

’Question of intention — Residence in anof?i^ 

village. 

Abaudonment depends upon the intention of the 
party oonoezned. The mere fact that such party la 
residing in another village does not by itself 
amount to abandonment. Is must be shown that 
he migrated to the other village with the intention 
of not returning to the former village and theiafora 
that he intended to relinquish his rights there* 
(Jai Lai, J.). GHANIA v. SANTA. 112 1.0. 327= 

A.I.R. 1928 Lah. 188. 


xnjerenoe of—uoeupancy tsnanf— AMCondmj 
—Non payment of ren^Long ahsmoe. 

Held, that uuder these oiroumstanoes the land- 
lord was justified In assuming that he had ahan* 
doned the holding and was also jnstified In setting 
the land with another tenant. (Stuart, O.J* ^ aiS 
Rosa, /.), Sahbb DW ‘ “ 

107 I.Q. 326=^ 
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Rights after. 

An occupanoy tenant absconded having failed to 
pay the rent due from him. He left the village, 
abandoned the holding and remained absent for 
more than 12 years. During the period of his 
absence the landlord settled the holding with 
another tenant. The absconding tenant returned 
and the new tenant let out some lands to him 

Held, that under these circumstances the land- 
lord was justified in assuming that he had abandon- 
ed the holding and was also justified in settling 
the land with another tenant, 

HeZd. that letting by the new tenant was an act 
of grace and the absconding tenant cannot hold 
the land in his own right. The absconding tenant 
had lost his rights and the new tenant could not 
confer on him the right of occupancy in the lands 
to which he was admitted. {Siuarl, C.J. and Raza, 
J.). Saheb Din u Mahabir Singh. 

107 I. C. 326=3 Luck. 273=9 L.R.A. Rey. 350 = 

1 L.C. 677=A.I.R. 1928 0adh98. 
Inference of — Residence in another village. 

The mere fact that a tenant leaves a particular 
village and goes to take residence in another vil- 
lage, but retains control over his property situate 
in the village in which he originally resided, can be 
no indication of the fact that he intended to leave 
the village permanently. {Gokaran Nath Misra, 
J.). Mahadeo Singh ti. har Bukhsh Dube. 

106 I.C. 489 = 4 O.W.N. 1077=A.I.R. 1928 Oudh 13. 
Proof of—Kon‘payment of rent. 

Iklere non-payment of rout is not sufficient 
for establishing abandonment of a by a raiyat, 
but that fact, when taken with other circumstances 
may lead a Court of fact to a conclusion one way 
or the other according to the oircumstanoos of a 
particular case. {Chahavarti/j.). Sk.Moharamdi 
V. Sheik Asmat. 91 I.C. 493=A.I.R. 1926 Cal. 751. 

Inference of~Non user of mineral rights— 

Proprietor’s intentions. 

Mere non-user does not amount to an abandon- 
ment of a tenancy of mineral rights nor docs the 
fact that the proprietor treated the lease as having 
been surrendered or abandoned In itself prove 
abandoment by the tenant. What the proprietor 
understood is of no consequence unless ho actually 
took possession of the demised land and retained 
possession for the statutory period. Agency Co. v. 
Short, (1888) 13 A. C. 793, Ref. {Das and Adami, 
JJ.). Midnapur zamindabi Co . Ltd, v. Ram 
Kanak Singh Deo. 9l I, C. 169=$ Pat. 80= 

7Pat.L.T. 188 = 1925 P.H.C.C. 254= 

A.I.R. 1926 Pat. 130. 

' ■ ■ ‘Proof of— When not necessary. 

Where the tenant of a non transferable holding 
sold the entire holding without making any provi- 
sion for the rent being paid, 

Held, it is not necessary for a landlord seeking 
to re-enter to prove as a fact ; that the holding has 
been abandoned, but it is a direct infoTence from 
the fact that the entire holding was sold and 
possession given to the purchaser. 17 O.W.N. 
1105, Foil. (Cuming and Chakravarli, JJ.). PRO- 
SONNA KUMAR DE V. ANAND CHANDRA BHATTA 
CHABJEE. 93 I.C. 88=30 C.W.N. 231. 

Inference of — Oudh— Sale of a grove. 

According to the usual custom prevailing in 
Oudh a tenant is debarred from selling a grove held 
by him and if ho does so, the landlord can treat it 
As abandoned and sue for recovery of possession 
from the transferee. A.I.R. 1926 Oudh 819. Appl. 
{Heave, A.J.C.), GANESHU. SUBAJ BAKHBH SINGH. 

81 LC. 1021=2 p.W.N. 944=A.I.R. 1926 Oadh 139. 


LANDLORD AND TKNANT-Abwab. 

— I — There is no difference in principle under 
which the fact of relinquishment is to be asoer- 
tained in the case of a Paikan tenure and in that 
of a raiyat holding under the B. T. Act. (Suhra- 
wardy and ChoUner, JJ.). Kasibam KAIBOBTA u. 
BOGA KAIBORTA. 78 I.C. 803= 

A. 1. R. 1925 Cal. 524.< 
Permanent tenure— Effect on. 

Although where a tenure is a permanent and 
transferable one, mere abandonment is not a valid 
relinquishment yet a voluntary abandonment for 
a long period without any inevitable force majeure 
or other cause beyond the power of the holder, 
must be considered to be equal to an express re- 
linquishment ; and if a man so abandons his 
holding for years, neither he nor any one under 
him can re claim it. (Suhrawardy and Chotener, 
JJ.). KASIRAM KAIBOBTA V. BOOA KAIBOBTA. 

78 I.C. S03 = A.1.R. 1925 Cal. 521. 

Inference of— Oudh sale of half a grove. 

Where a grove-holder in Oudh transfers by sale 
half his grove and remains in possession of the 
other half, there has been abandonment of half 
the grove and the landlord is entitled to assert 
his right of re-entry in respect of that half, and eject 
the vendee. [Dalai, J.C. and Wasir Hasan, A.J.C.). 
MAHABIR PARSHAD V. UMAN SHANKAR. 

85 I.C. 527=2 O.W.N. 22=12 O L.J. 258= 
28 O C. 133 = A I.R. 1925 Oidh 319. 

— Where the lambardar agreed not to demand 
bis haqq, in consideration of the consent of the oo- 
sharers to his appointment. 

Held, any person can agree to abandon a claim 
to money already due to him. There is nothing 
invalid in an abandonment for consideration of a 
payment to which a person is declared entitled 
by the law. But future right could not be 
relinquished or transferred to which the holder is 
not declared entitled by the law, directly or 
indireotlv. (Ballifax, A.J.C.). Yado Pbasad v. 
Gangabam. TCI. C. 72=A.I.R. 1923 Nag. 211. 

Plea — Availability. 

It is not open to a landlord, taking possession of 
the tenancy with a view to cultivate it, under an 
agreement with his tenant to set up the plea that- 
the land has been abandoned by the tenant. 
[Mukerjee, A.C.J. ani Fletcher, J.). KhetbA 
N.iTH MONDAL V. LAKHAN SABDAR. 

59 I.C. 442 (Cal.). 

— Abwab. 

What amounts to—Each case depends upon the 

contract in question. 

lu order to determine whether a partioular item, 
is abwab. the rule that has been followed is that 
each case must depend upon the proper construc- 
tion of the contract before the Court and if upon a 
fair interpretation of the contract it can be seen 
that a partioular sum is specified in the contract 
or agreed to be paid as the lawful consideration for 
>;ho use and occupation of the land, i. 
really part of the rant although not described as 
such, the landlord can recover it. The facts that a 
certain sum is dealt within the kabuliyat in a sepa- 
rate clause or that it is not Included in the instal- 
ments of rent have an important beating upon the 
question of intention of the patties to the contract. 
Tbey show whether the parties intended to treat a 
particular item as part of the rent agreed upon o 

be paid or as something different from the rent. 

46 Cal. 259. Foil. . , * v 

Per Cammiade. J.— In eaoh case it has to b© 
mined whether or not the item called m question aft- 
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LIHDLORD and tenant— A bwab. 

an abwab is ooTered by the definition of the tenn 
“lent." To put it in other words, it must be found 
that that item is part of the consideration agreed 
to be paid or delivered by the tenant for the use 
and oooupation of the laud provided that suoh con- 
sideration is lawful. The consideration may be 
wholly monetary or wholly one in kind, or it may 
be partly in money and partly in kind. The sta- 
tute does not restrict consideration in kind to grain 
or other prodace of the soil. The consideration 
may be a cartload of paddy or a cartload of money 
and in either case it would be perfectly lawful. 
{Mukerji and Cammiade, JJ.). Jooesh CHANDRA 
V. Sharfoodin Ahamad. 103 I G. 279= 

34 Cal. 799=46 C.L.J. 297=82 C.W.N. 81 = 

A.I R. 1927 Cal. 837. 

In a pattah a certain amount was stated as 
the total rent. In addition to this, certain other 
items in respect of vef, cocoanut and begar were 
shown in a tabulated form and in that form was 
also shown a sum as the total amount payable for 
the land. This total was shown as payable in 
Instalments. The body of the lease provided that 
the oocoanuts were to be supplied and the labour 
was to be performed specifically on a single occa- 
sion, 

Held, that the additional items in respect of 
cocoanut and begat were irrecoverable abwabs. 
45 Cal. 259, Bef. ; 37 I,C. 965, Dist. {Newbould, /.). 
ABDUL KARIM CHOWDHUBT t). PROSANNA 
Komar Nath. 85 1.O. 770=A.I.R. 1925 Cal. 1116. 
Abolition-Exceptions. 

The right to Banker, Jhalkar and Phulkar was 
always an exception from the abolitions made by 
the regulations which have abolished i&tcubs. Bent 
in respect of fruit trees or other classes of trees 
nay well be charged in addition to the ordinary 
rent for the land, cither under an agreement 
between the landlord and tenant, or if any custom 
to that efieot can be made out. {Dawson Miller, 
C. J. and MvMick, J.). Raueshwab SINOH 
V. Sheise Wazul Haque. 78 I.C. 463= 

A. I. R. 192S Pat. 294. 

EnforceahiiUy. 

An agreement to deliver ghee and goat in a Mau- 
rust Mokutrari Kabuliyat which can be called ah’ 
wahs Is not enforceable and the provisions of Act X 
of 1859 and VIII of 1869 of the Bengal Council 
govern S. 3 of Putni Regulation. 4 C.L.J. 597, 
Dist.; 17 Cal. 131; 16 I. A. 162 (P. 0.), Ref. 
to. (Suhrawardy and Cuming, JJ.). Ram Taran 
TEWABY V. KdmbdA DA8I. 68 I.C. 161= 

26 C.W.N. 634=A.I.R. 1922 Cal. 80. 
— Abwab— What doei not amount to. 
^—Wherefrom the contracts between the parties 
it was clear (hat the consideration for the oooupation 
of land was rent in oash and the price of certain 
quantities of paddy or ghee or both and these items 
were to constitute the whole rent payable by the 
defendants, and the price of paddy and ghee was 
not in any case intended to be an imposition Inde- 
pendent of the rent of the land leased by the land- 
letd, 

Held, the amounts claimed for ghee and paddy 
were part of the total rent of the land and not 
abwab to which objeotion could be taken, (Aful- 
Uck and Atkinson, JJ.). Sadanand Tbwari « 
Deb NATH Manjhi. 1922 P.H O.C. 18*= 

- ., 1922 Pat, 181. 

Aooretlons. 

— ^ — -Hature of imanVs right to. 

^PevBons who have a status of tenure.bhlderB 
with regard to the parent tenure, hate the eaine 


landlord and TBNANT'-Adyerie poiBeulon. 

status with regard to accretions. (DtfWtl' ond 
Milter, JJ,). KABUNACHANDBA DAS V. SBCRETABY 

OF State. 100 1.0. 486= 

A.I.B. 1927 Cal. 418, 

Settled on landlords— No separate tenure. 

Where subsequent to the creation of a tenure, 
there have been accretions to the lands actually 
leased and these accretions are settled on the land- 
lords by the Government, the accretions would not 
constitute a separate tenure held by the tenants 
under the landlords. 26 Cal. 739, Bef. {Walmsley 
and B.B. Ohose, JJ.). DHIBENDEA CHANDRA RAI 
V. Nawab Khaja Habibulla. 87 I.Q. 442= 

29 C.W. N. 303= A.I.B. 1925 Oal. 758, 
—Adverse posseBslon. 

'Permanent tenancy. 

So long as tenant does not transfer his ten- 
ancy the question of interference by landlord does 
not arise and consequently till such transfer there 
cannot be any aoqaisition of permanent and trans- 
ferable right by adverse possession. A.I.B. 1923 
P.0. 118 (P.C.) and 22 C.W.N. 866, Ref. {S.K. Ohose 
and Pankridge, JJ.). JAMAEI Nath B07 v, 
MOHENDRA NABAIN ROY CHOWDBDBY. 

A.I.R. 1930 Oal. 94, 

It is a well-settled rule in this country that 

amongst oo-owners, and tenants-in-oommon, the 
possession of one will be presumed to be for the 
benefit of all and that in order to make out such 
possession as adverse, there must be an open asser- 
tion of hostile title on the part of the person set- 
ting np adverse possession and overt acts of dis- 
possession amoonting to an ouster of the other 
co-owner. It does not afieot the matter at all whe- 
ther the parties are members of the same family or 
are oo-heirs or not. The principle rests merely 
upon their being co-tenants or oo-owners and 
should therefore apply to all oo-tenants and oo- 
owners irrespeotive of their being related as mem- 
bers of the same family or not. A person who takes 
a transfer from a 00-tenant or oo-owner steps into 
the shoes of his transferor. When he takes the 
assignment he is olothed with all the rights and 
becomes subject to all the liabilities of his transfe- 
ror. In short he becomes as much a 00-teuant or 
a oo-owner as his transferor was before the transfer. 
This being the position there is no reason for the 
tale applioable to oo-owners and oo-tenants not 
being applied to the transferee, Corea v. Appu- 
hamy. fl912) A.C. 280 ; Muthunayagam v. Brtio, 
(1918) A.0. 895 ; Thomas v. Thomas, (1856) 

2 K. & J. 79; 18 Cal. 10; 19 Oal. 956 and A.I.R, 
1929 Oudh284, Re/.; A.I.R. 1919 P.O. 44; A.T.R. 
1924 Lah. 682 ; 85 Oal. 961 ; 23 Bom. 187 (P.B.); 
11 bf.L.W. Si and A.I.R. 1922 Lah. 205, Dist. 
{Shrivastava and Nanavutty, JJ.). HALIM Seabu. 
RABIU Bux. A.I.R. 1930 Oudh 476. 

Trespass during— Ijara lease. 

PosseBsicQ taken by a trespasser during the 
currency of the Ijara lease does not become adverse 
to the eamlndar until upon expiration of the term 
and a suit for possession may Ito brought within 12 
years of that date. 13 Oal. 101 and 1 O.W.N 216 
Bel. on. (CourtneyTerrell O.J, and Chatterji* J,\] 
BANKBY BEBARI XiAXj V* GUDO OBOUBBtJItY 

llPat.LT.4l7=A.I.R.l930PM.’i78. 

——Bvsdence of— Entry tn village papers. 

The entry in village papers of the defendants 
as tenants hila faisla is inoonsistent with their 
possession being adverse. Thesk entries must be 
presumed to be oorreot unless they are reh'ntted. 
(Shnbastaw, J,). LAlta Phrbbad t>. 

SINGH. 118 1.C. 302=A.|;R. 1999 Ohdh^ 
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LANDLORD AND TENANX-AdTdPae posBeiiioa. 

Long possession—N on-pay mini of rent. 

The mdra the defeadtats beea in 

possession for a long time or that th07 had not 
paid any rent for the land cannot establish title by 
adverse possession. A I.R, 1925 Oudh 442; 8 O.L.J. 
495, Ref. {Shrivastava, J,). Laleta PSRSHAD u. 
Harnam Singh. 113 i c. 302* 

A.I.R. 1929 Oadh 370. 

Lease of su6-soii rights by one without title. 

A mere grant of lease of the sub-soil rights by a 
taluqdit who has no rights to sub-soli does not in 
itself give a title by adverse possession. Ashton v. 
Stock, 6 Ch.D. 719 ; Tnomton v. ffinshman, (1907) 
1 Ch. 516and A.I R. 1925 P.C. 4-2. Ref. (Das and 
}Vort,jj.). Gopi Ram ti. Jagannath. 

A.I.R 1929 Pat. 68S. 

—Trespasser extracting minerals. 

It is well settled that a trespasser wrongfully 
extracting minerals acquires possession only of the 
minerals worked out cannot be said to be in posses- 
sion of the mine itself, unless it is shown that the 
working of the minerals has been on a large scale, 
Mm unless there has been a *' a proper work- 
ing of the field.” (Das and fVort, JJ.). GOPl Ram 
V. Jagabnath. A.I.R. 1929 Pat. 685. 

“The doctrine that possession of one co-owner 
is possession of all co owners cannot apply to a 
case between the landlord and tenant. (Das and 
James, JJ.). Ramlakh4n Singh o. Bhaiaohatbd 
Sahi. 117 I.C. 636=A.I.R. 1929 Pat. 624. 

——Mere non-payment of rent or discontinuance 
of payment of rent by itself does not create ad- 
verse possession. 40 Gal. 178 and A.I.R. 1922 
P.O. 272, T'oll, (S. B. Qhose andCammiade, JJ.). 
Bejoy Ohand Mahtab y. Sokumari Drvi. 

117 I.C. 842=32 O.V.N. 720. 

' -Through tenant. 

Where a tenant does not attorn to the transferee 
of land, but pays rent to the landlord himself and 
then to another transferee from landlord for over 
twelve years, the title of first transferee is extin- 
guished by prescription. (Ramesam, J), UMMATA 
V. Musaliyar. 104 I.C. 831=39 M.L.T. 211= 

A.I.R. 1927 Mad. 1157. 

■ Onus. 

The mere fact that the defendant holds some 
land under the plaintiSs would not be sufficient to 
throw upon the plaintifia the burden of proving 
that in respect of any other land in the estate 
which the defendant may be found to be in posses- 
sion of, he has no right as a tenant, and that if the 
land in dispute does not lie oontiguons to any 
lands of the admitted tenancy; the onus is on the 
defendant to prove that it is a part thereof. Case- 
law discussed. (Suhrawardy and Mukerji, JJ.). 
JDBVENDRA NABAYAN V. JHaMDB PBAMANIK. 

95 I.O. 622=43 O.L J. 387= A I. R. 1926 Cal. 883. 

^^-^Assertionof—Noejectmeni—Effect. 

Where a person enters upon tbe laud as a service 
tenure-holder and subsequently asserts a title of 
his own, the fact that the landlord did not proceed 
to eject him within 12 years of suoh assertion of 
his right does not confer upon him any higher 
right than what he had when he entered into pos- 
session of the property as a service tenure holder 
under the landlord. (Greaves and B. B. Qhose, JJ.). 
Jnan Ohandba Dbupi V. Ray Satish Ohandba 
Chaudhdry. 91 I.O. 431 = A.I.R. 1928 Oal. 645 

' Tenant— Can arise only afUr tenancy ends. 

The tenant himself cannot during the term by 
any act or declaration of his disseise the landlord. 
He may by repudiating the landlord s title during 

the term, forfeit the term, but the landlord is not 

. 1 • * 


LANDLORD AND TENANT— Adrarse poiaeistom 

bound to take advantage of the forfeiture and his 
estate cannot be affncted. A tenant cannot use 
the statute of limitation to run against his land- 
lord by giving notice to him of an adverse title 
during the term. The statute of limitation runs 
against the landlord only when the reUtionship 
of landlord and tenant has determined and the 
landlord is entitled to take possession. (Ifcwbould 
andB.B. Ghose, JJ.). GopiKA Raman Roy «. 
ATAL Singh. 85 l.C, 678=A.I.R. 1926 Cal. 193. 

—Tenant— Gift from disqualified owner— No 
effect. 

Where a tenant holds land on payment of rent 
and continues to do so without any change in rent 
of area, the mere fact that a gift is executed in his 
favour by a disqualihed proprietor which turned 
out to be invalid, being without the sanction of 
the Court of Wards, does not alter the character 
of the pOBsesoion and convert it into adverse pos- 
session. 43 Mad. 244 (P C.). Dtst. (Dalai, J.). 
ABDULLAH KHANu. AMIR aAIDEB KHAN. 

91 I.C. 97 = A.I.R. 1926 Oadh 198. 

’■Starting point. 

An open and pnblio declaration communicated 
to the landlord by a person in permissive occu- 
pation who is not paying rent or rendering services 
and who is claiming adversely to be an owner will 
give a starting point for limitation. {Kennedy, J.C. 
and Aston, A.J.G.). SiDIK SAJI YAKUB V. MAHO- 
MED Faruq. 90 I. C. 1097=21 8.L.R. 185= 

A.I.R. 1926 Sind 71. 

-Tenant-Right to assert — Limits. 

Authorities in India show that a tenant in India 
is not precluded by an admission of tenancy from 
showing that the nature of tenanoy asserted by 
him to the knowledge of the landlord has been for 
the period prescribed by the Limitation Act pro- 
tanto adverse to the right to eject at will or on 
notice given. The question there is not what was the 
right which actually existed at the beginning of 
the tenanoy but what W43 the right which he has 
openly enjoyed to the knowledge of the owner or 
his representative for the time being. A manifest 
assertion by the tenant to the knowledge of the 
person representing the landlord's interest of a 
right inconsistent with that claimed by the land- 
lord to treat him as a tenant at-will or from 
year to year would be a disclaimer of the land- 
lord's title. Vivian v. Mote, 16 Oh. D. 730, Ref. 
to* (Jmla Prasad, A.C.J. and Macpherson, J.). 
Ram Rachhaya Singh v Kamakhaya Narain. 

84 I. C. 586=4 Pat. 139=6 P.L.T. 12= 
1924 P. H C.C. 313=A.I.R. 1923 Pat. 216. 

’Starting point — Tenant's assign. 

When a lease expires, the tenant’s assign has 
no right to the possession of the property and if he 
is in possession, the possession is wrongful. In the 
absence of evidence from which a fresh tenanoy 
can be inferred time begins to run against the 
landlord from the expiration of the lease. 
(Jwala Prasad, A.C.J. and Macpherson, J.). RAM 
Raohhya Singh t>. Kamakhaya Narain Singh. 

84 1 0. 586=1924 P.H C C. 318= 
6Pat.L.T. 12=4 Pat. 139= 
A.I.R. 1925 Pat. 216. 


•Tenant. , ^ 

le poflBassioa of a tenant does not beoorae 
rse by the mere fact of his repudiating the 
ttoy unless his repudiation Is aooepted by the 
lord. (Martineau. J.). Mc?ammad HassaN J. 
IBA. 71 I.O. 803= A.I.R. 1924 Uh- 389. 

-Starting point^Mortgage by landlord— Asm- 
ijj tenant against mortgagee. 
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In a redemption suit a defendant (not the mort- 
gagee) who was in possession as tenant claimed 
mtros rights. The Court expressed itself in favour 
pf the probability of the oontention but referred 
the plaintifi to another suit for ejeotment. Plainttfi 
puhseguently, after redemption filed the ejeotment 
•suit, 

Beld, that the mortgagor could not have filed a 
suit for ejeotment before he had redeemed the 
mortgage and so the tenant could not claim 
adverse possession of mims rights till then. 
{Bacleod, C.J. and Fawcett, J.). Gitabai Bhan t». 
Keishna Madhari. 60 I.C. 913= 

43 Bom. 661=23 Bom. L R. 119= 
A.I.R. 1921 Bom. 295. 

Occupancy right — If can be affected. 

Where an occupancy tenant died and the defen- 
dant took possession of his khoti laud and held it 
adversely for over 12 years, the plaintiff in whose 
favour the land was relinquished by the alleged 
oooupanoy tenant, sued for possession. 

Seld, that the defendant’s adverse possession 
against the tenant only operates to extinguish his 
right to the actual possession of the land, and 
does not operate to annihilate his occupanoy 
tenant’s right whioh ho could transfer to the Khot. 
SO Bom. 290, Foil. {I^acleod, C.J. and Fatocett, J.). 
yiSHNU BHIK.AJI V. BaBLA LACKA. 61 I.C. 594= 

45 Bom. 1001=23 Bom. L.R. 411= 

A.I.R. 1921 Bom. 38. 

— Alienation — Assignment. 

r — ’Under the law as it stood before the Transfer 
p£ Property Aot, tenanoies whether of homestead 
lands or of agricultural land were not transferable, 
in the absenoa of a oustom to the contrary or of an 
express contract to that effeot. The only recog- 
nized exception to this rule was that if one man 
granted a tenure to another (or the purpose of 
diving upon the land, that tenure, in the absenoe of 
evidence to the oontrary was assignable, (iifoo^ar* 
Jee, A. C. J. and Fletcher, J.). SDUN MohaN 
Banbrjbb V. Raj Krishna Gbose, 

60 I.C. 826=33 C.L.J. 193=25 C.W.N. 420 = 

A.I.R. 1921 Cal. 582. 
^AllenailoQ— Recognition of transfer. 

? Bent reeeipts—Construclion. 

. Where, in the rent receipts granted by the 
■gomastha of the landlord, to the transferee of a 
tenancy, it was not stated that the transferee was 
Ahe possessor of the holdings or that he bad any 
Interest therein and it was not stated that the rent 
^as being paid on his own behalf, 

, Held, that the rent reoelpts, by themselves did 
-not furnish any evidence of xecogoitlon of the 
transfer on the part of the landlord. 34 0. 902 
(P. 0.), Diet. {Mukerji, J.). 8ATISH CHANDRA 
«H08B V. DBBBNDBA NATH Day. 85 I.C. 636= 

A.I.R. 1925 Gal. 761. 

—Receipt by landlord of rent from transferee — 

fiecetpt by gomasta. 

Per Dawson Miller, C. J.— It is well established 
that the receipt of rent by the landlord from the 
transferee of a holding, not transferable by oustom, 
will validate the transfer. But the gomasta or 
f atwari of the landlord, although authorised to 
^Ueot rents on his behalf, has no authority by 
taking rent from a transferee to create the relation- 
fhlp of landlord and tenant between his master and 
the transferee. In suoh cases the landlord would 
not ho generally bound.unlqss he aooeptedthe rent 
knowing the souroe from which it oame. It does 
Uptiollow thatrbeoause the rent ooUeqtor. tpoelved 
font izom the transferee , ,oft , tenant thezeforpi , the 
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ferablllty. 

landlord recognised him as a tenant. It must be 
shown that the landlord had knowledge of the 
transaction and ratified it either expressly or by 
implication. (Dawson Miller. C.J., Das and Adamit 
JJ.). Bhona Lal chowdhuby V. W.A. Vincent. 

65 I.C. 882=3 Pat.L.T. 633= 
A.I.R. 1922 Pat. 619. 

—Alienation— Sait for possession. 

“Heritable tenure — Sale i» execution— Tedukr 
dari — Right to recover. 

In 1371 a decree in respect of certain plots was 
passed by the Settlement Court in favour of one P 
as against the talukdar of the village in whioh the 
plots lay. The tenure which P acquired in the 
plots in suit by virtue of the deorae of the Settle- 
ment Court was heritable tenure. Through the 
course of succession the plots came to be vested 
in a widow who executed a deed of gift in respeot 
of those plots in favour of 0 and O. the reversionary 
heirs. In 1901 the talukdar oommeuced an action 
for obtaining a declaration as to the invalidity of 
the deed of gift, A decree was passed in favour of 
the talukdar. C and 0, the donees, were left to 
continue in p^ssessiou of the plots and had consis- 
tently beau recorded in the village papers as tenants 
with oooupanoy rights from year to year. A held 
a eimple money decree against G and his oo-sharers 
and in execution of that decree he attached the 
plots in question. The plots were sold by publlo 
auction. A purchased. C and his oo-sharers sur- 
rendered their tights in the plots in question in 
favour of the plaintiff talukdar by means of writ- 
ing and the talukdar sued for the recovery of pos- 
session of the plots in suit from the hands of A, 
the auotion-purohascT. 

Held, that the talukdar was entitled to the pos- 
session of the plots in suit from the hands of the 
auotion-purohaser. The donees C and Q were the 
rightful heirs to the estate of inberitanoe whioh 
would have opened on the death of the widow, had 
she died on the date when she put them iu possea- 
eiou of the plots. The estate of inheritance was 
accelerated in their favour in the oiroumstanoes of 
the case and, though the gUt was invalid, the 
nature of their possession in law must be treated 
as an acoeleration of their rights as heirs at-law« 
10 Cal. 482 (P.C.) and A.I.R. 1918 P.O. 77. Poll. 
(TTasir Hasan and Rasa, JJ.). DORGA PRASAD t>. 

Jagat Jit Singh. 112 1.0. 169= 

3 Look. 487=5 O.V N. 265=A.I.R. 1928 Oadh 339. 
—Alienation— Tra nsferabil I ty. 

Permanent lease at fixed rent— Implication. 

The fact that the permanent lease at a fixed ren- 
tal is granted in .respect of a raiyati whioh is 
transferable, carries with it the plainest ImpUoa- 
tion that the raiyati was a raiyati at a fixed rent 
which alone Is transferable under the law without 
the consent of the landlord. A.I.R, 1921 Oal. 461 
(F.B.), Rel on. (Jfilfer, J,), Pyari MOHAN v, 
SIDDIQUE AHUED. 117 I. 0. 676= 

A.I.R. 1926 Oftl. 631. 

Of lease. 

Where a person takes a certain pleoe of land on 
lease for stacking fuel supplied at a barnlng ghat, 
such person Is not entitled to transfer that pleoe to a 
third person, and any suoh transfer Is not bindins 
on the owner. A. L R. 1921 All. 294, Pel. on. 
Ushtoorfk, J.). Mt. BtLAgi t>, BlJAl NARAIN. , 

t,- 1., ,1WI.0.186«A.I.R. 1937 411.868. 
— Right of oceupanoy. 

There U no oustom entitlluB a tenant In tiia 
TlUagoqtp^l Uaqlmput to tranitox 
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LANDLORD AND TENANT— Alienation—Trani- 

ferability. 

oooupaDcj of the site of bis bouse in dbadi. 
A.I.R. 19-26 All. 47. Dist. {Lindsay, J.). Mt. Aisha 
BEGAM v: Daolat Singh. lOO I.C. 605= 

8 L. R. A. Rev. 110=A. I. R. 1927 All. 471. 
Custom — Evidence of. 

Evidence to show that the landlords thought fit 
on payment of a certain nazar to recognize certain 
transferees whom they chose to recognize as 
tenants is not suflScient to establish a custom of 
transferability. {Greaves and Duval, JJ.). Rajani 
KANTA GHOSE V. NAGENDRA Narain. 

98 I.C. 1008= A.I.R. 1927 Cal. 232. 
— " It is impossible to distinguish between a 
tiansfer of a tenancy with the consent of the land- 
lord and a surrender of it to the landlord followed 
by fresh grant of it to the transferee. {Hallifax, 
A.J.C.). Narain V. Motisa. 99 1.0.461 = 

A. I. R. 1927 Nag. 121. 

■ ' ‘Custom — Inference^Data. 

Where a large number of instances of transfers of 
houses in a zamindari village are proved, and it is 
found that the zamindar has not objeoted to them, 
the Court can presume the existence of a custom of 
transferability. The party relying on the custom 
need not show that the transfers were without the 
semindar’s conseit, But they will have to show 
this if the instances they can prove are few in 
number. (Afear^, C. J. and Sulaiman, J.). SYED 
Tajammul Husain v. banwabilal. 

88 I. C. 752= 48 All. 77=23 A.L.J. 932= 

A.I.R. 1926 All. 43. 

R^co^tiifion — Test. 

When determining whether the landlord has 
recognized a particular transfer of tenancy, the 
Court cannot look at words like sarbarahaJear 
and similar words used in dakhilas but has to 
consider whether in fact there has been a recogni- 
tion. 17 O.W.N. 1088, Relied on. {Greaves and 
Mukerji, JJ.). JNANENDBA NATH SiNOHA ROY v' 
RAKHYA kali DEBI. 87 I.C. 986 = 

A.I.R. 1925 Cal. 1245. 

■ ' Transferable tenure in the hands of a tenant is 
also transferable in the hands of his transferee. 

The tenancy of the original tenant was treated 
by the Government as transferable and the rights 
of the transferee were recognised by the settlement 
authorities ; the person who first took malikana 
settlement in 1901 for 5 years, on re-settlement 
with him, took the property subject to the interest 
of transferee of the original tenant as the holder 
of a transferable tenure. The person who took 
malikana settlement received rent successively 
from ihe original tenant and from his transferee 
and passed receipts in their respective names, 

Held, the tenure of the original tenants which 
was treated as transferable when transferee was 
recorded as a tenure-holder by the Revenue Autho- 
rities before the renewal of the malikhana settle- 
ment with the plaintiff, must be treated as a 
transferable tenure also in the hands of the trans- 
feree. The balance of modern authorities is in 
favour of the view that such engagement between 
the Government and the settlement bolder may be 

invoked by the tenant for his own benefit and pro- 
tection, even though he may not be himself a 
patty thereto. {Mocker jee and Cuming, JJ.), 
HEMANTA KUMABI DEVI V. MiDNAPOBB ZAMIN- 
DARI Co., Ltd. 77 I.C. 261= 

35 C. L. J. 493=A.I.R. 1923 Cal. 25. 
Recognition — Rent receipt, 

Tho grant of a rent receipt by Tabsilaar 
not In any way amount to recognition of the 
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transfer by landlord. Russo-Chinese Bank. Lid. v 
Li 7ou Sam, (1910) A.C. 174 ; 1 P. L. J. 414 and 
2 P.L.J. 231. Rel. on; (1918) P. H. 0. C. 210. Dwf. 
{Couttsand Sultan 4bmo(i,//.).DEBlDAYALPANDB- 
V. RAM SakAL PATHAK. 1921 P H.C.C. 139= 

2 Pat. L. T. 4= A.I.R. 1921 Pat. 196. 
— Alienation— Transferee. 

Prescription against landlord. 

A transferee from a life^tenant cannot prescribe 
against the landlord durieg the lifetime of the 
life-tenant. {Ross and Wort, JJ.). CHOTA NAQ- 

PUB Banking association v. Kamakhya 
Narain Singh. 109 I C. 306=7 Pat. 341= 

A.I.R. 1928 Pat. 431. 

Invalid transfer— No rights — Mere trespasser. 

When a tenant transfers possession of a house to 
a stranger for consideration and thereby relin' 
quishes all bis rights in the house, the abandon- 
ment on the part of the tenant is complete; but 
where the transfer is invalid both for the reason 
of there being no registered document to prove it 
and also for the reason that such a transfer is for- 
bidden by the village custom, the transferee ac- 
quires no rights under that transfer. His posses- 
sion therefore is that of a trespasser and the owner 
of the land, the landlord, is entitled to eject the 
transferee. A.I.R. 1925 Oudh 262 and 819, Foil. 
{Waeir Hasan and Qokaran Nath Misra, JJ.), 
Mathura v. Udey Bhan Singh. 106 1. C. 360= 

4 0 W.N. 913=A.I.R. 1927 Oadh 482* 

— Alienation— Validity of. 

■The landlord is entitled to eject a transferee 
from a tenant of the abadi land unless it is shown 
by the transferee that his transferor bad the right 
to make the transfer. A.. I. R. 1925 Oudh 262, Foil. 
IWaeir Hasan, J.). DEPUTY COMMB., HABDOI v. 
Sital Sah. 95 I.C. 449 (Oudh). 

House sites in towns. 

The presumptions which obtain in agricultural' 
villages have no application to towns, and 
the occupiers of houses can freely transfer the sites 
as of right. {Ryves and Daniels, JJ-)- SHAHU 
GOVIND V. KuNDAN 7* 

—Alienation— What can be transferred. 

Where a fised-rate-tenant transfers ma 

tenancy, the transferee has a right to occupy the 
house of the late tenant, in the same way as the 
fixed rate tenant, if the house is 
eSecttial cultivation of the tenanoy. A, I. R. 

All. 538, Foil. Hence, a transfer of the house to the 
traoeferee cannot be avoided by the landlorde 
{Mukerji, J.). M. Mahadeo PbasAD y. Harbans- 
Singh. 89 I G. 179= A.I.R. 1926 All. 126. 

— Alienation-What Is. . 

The relinquishment of a holding amounts to 

a transfer and it is certainly an alienation. 
{Pullan, A.J.C.). Sheonandan Singh y. JAi 
ram Singh. 79 I.C. 1022=11 O.L.J. 608= 

27 0,0. 378= A.I.R. 1923 Oudh 78.. 

— Appurtenance. 

Question is one of fact. 

The question whether a certain class of^ land la 



20 A.L.J. 608= A.I.R. 1923 All. 140. 


—Building by tenant. , „ . 

No prejudice to landlord— Permission un 

”TZL may build without lanaiord-B oouseu^ 

eithax a house or a well Inside his house or om 
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land aotuftlly appurtenant to and adjoining his 
house, which forms part of the site on a portion of 
which his house stands provided that such con- 
struotion is not detrimental to the other interests 
of the Zamindar. 85 All. 292 ; A.I.R. 1925 All. 841 ; 
4 0 L J- 454 and 6 0 L.J. 281, Bel. on ; 25 I.C. 59 ; 
A. I. R. 1924 All, 723 and 10 I. C, 28i, Bist. 
{Bova, /.). Fabhatullah t>. Mohammad. 

A.I.R. 1930 All. 89. 


■Acquiescence — Kaclieha house. 


There can be no acquiesoence where a kaobcha 
house is put up in a short time costing little to 
put up or to pull down. {Dalai, J,). Bansi Kdrmi 
t>. 8UKH IfANOAL. in I. C. 40= 

A. 1. R. 1929 All. 128. 

' -Long "possession— No righito remain renl/ree. 
The mere faot of the tenants having oonstruoted 
a dwelling house on the land in dispute and having 
been in possession thereof for any length of time 
will not give them a title to remain on the land 
permanently as rent free tenants. 3 Cal. 696, Be/. 
(Kulwant Sahap, J.). Harihab Prasad v. 
GHABBHABAN KOEBI. 88 I. G. 558= 

3 Pat. L.R. 174= A.I.R. 1925 Pat. 612. 


•Estoppel — Plea bp /e?Mnt— Conditions. 
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—Cess. 

——Unless the landlord had to pay additional 
cesses for the additional area for which he 
additional rent from tenant, he is not entitled to- 
recover any cesses from the tenant in respect 
additional rent. (B, B. Ghose and Panton, JJ.)» 
BAMKBISHNA KDLASI V. HEBAMBA CHANpBA. 

ROY. 119 I.C. 207=36 Cal. 960=33 C.W.N. 388= 

A.I.R. 1930 Cal. 207. 

■Nanhar— Bight to nature. 


In order that the tenant might avail himself of the 
plea of acquiescence or estoppel, it is necessary for 
the tenant to show that in spending money for the 
erection of buildings of a permanent character be 
was acting in an honest belief that be bad a perma' 
nent right in the land and that the landlord know* 
ing that he was acting in that belief stood by and 
allowed hi'm to go on with the construction of the 
buildings. Case-lato discussed. (C. C. Ghose and 
Panton, JJ.). KAZEMINI MUTWALI v . MANIK 
CHANDBA PBAMANIK. 80 I.C. 980= 

27 C.W.N. 969=A.I.R. 1924 Cal. 156. 

^—Beversion of siU to zamindar^Neto building 
by another — Bights in. 

One Baldeo was a tenant of the zemindar in the 
village in question and be owned a dwelling house, 
He mortgaged the dwelling bouse to the predeoes* 
8ora-in-title of the defendants* first party. After 
he had made the mortgage be died. After his 
death for some years the house remained vacant 
and was praotioally abandoned. The house fell 
down and all that remained consisted of mud 
walls. The site naturally reverted to the zemindar 
who was the owner of it, and he permitted plain* 
tlfi to oooupy and build on it. The house stand* 
ing on the site was built by plaintiff, 

Seld, the plaintifi is entitled to a declaration 
that the house is not liable to sale in ezeoution of 
the decree obtained against Baldeo. by defendant. 
(Baner;i, Qokul Prasad and Daniels, JJ.). Rup 
SINOH t). MITTHO SiNQH. 21 A.L.J. 280= 

4 L. R. A. Roy. 133= A.I.R. 1923 All. 357 (P.B.). 

' Occupancy tenant — No right. 

It has been held in many oases that ryots in 
villages, who have acquired rights of user over 
areas of land adjoining their residential houses to 
enable them to oarty ou their lawful oallingsoan- 
not be restrained lu the exercise of such user but 
there is no authority for the proposition that an 
oooupanoy tenant may make permanent oonstruo* 
tioDs upon the land of the Zamindar over whloh he 
^s no right of aser. He would be debarred, even 
if he had a right of user, from making permanent 
o^nat^otlons, unless the rights to make permanent 
constiuotioua are Inoluded in the right of u^r 

BBBABI LAL. 69 1.0. 795= 
.H A. I. R. 1922 All. 273. 


A right to nankar is, as a rule, to be considered 
an under-proprietary right of a heritable andj 
transferable nature though a person in receipt of 
such allowance cannot necessarily be considered 
to be the under-proprietor of lands of which he- 
may be in possession. This will depend upon the^ 
circumstances of each case. 

Where a nankar has not been decreed by a- 
Settlement Court or where a person^ is not shown 
to have been in enjoyment thereof since the timo 
when be lost his zemindati right and where it is 
shown that he has been granted those rights^ at a 
subsequent time it should be open to the zemindar- 
to show that at the time when such grant was 
made it did not carry with it an estate of inherit- 
ance or transferability but was merely a grant of a 
personal character, limited to the life or lives of 
the person or persons to whom it has been granted. 

If, however, this is not proved by the landlord and 
the mere fact that a nankar has been granted to- 
the persona who were old proprietors is established 
then the presumption would be, unless shown to 
the contrary, that the grant was in lieu of old 
proprietary right of a heritable and transferable 
character. This would especially be the case where 
the person to whom the grant was made happened 
to be a former proprietor of the village and where 
the entry of the rights was to he found In the 
under-proprietary register. 1 O.C. 167; 1 0.0. 168 
4 0. & A. L. R. 446 ; 1 0. L. J. 733 ; 2 0. L. J. 359 ; 

12 0.0. 124and 4 O.L.J. 187. Bel. on. (Uisra, J.). 
Sheo Manqal V. PRAG Narain. 118 I.C. 109= 

A.I.R. 1929 Oudh 313. 

Decree for— Nature. 

The UBUfruotuary mortgagee of a landlord's into* 
rest becomes the landlord since the date of the 
mortgage ; and the relation of landlord and tenank- 
ceases to exist between the landlord-mortgagor and 
the tenants. Hence where a landlord after exe^ 
outing UBUfiuotusry mortgage of his interest, 
institutes a suit for cess accrued due to him prior- 
to the date of the mortgage and obtains a deoree 
that deoree is not a rent deoree but merely a money 
deoree. A.I.R. '1914 P. 0. Ill, Appl ; 18 O.W.N. 
1016, Bel. on. {Das and Boss, JJ ). GOSAINDAS v. 
GOLAP SINQH. 118 I.O. 727=8 Pat. 366= 

A.I.R. 1929 Pat. 321. 

Meaning . 

The primary notion of a cess is a payment not- 
for the benefit of the landlord, but a payment for 
some purpose of public oonvenienoe such as aani" 
tatlon, polioe and the like. 1 A. L. j. 687, Foil, 
{Iqbal Ahmad, J,). TiRKHA RAM V. CHHOTBY. 

1001.0.740=8 L.R.A. Roy. 99= 
A.I.R. 1927 All. 820. 

——Test as fo. 

In order to determine whether or not theamouiik 
claimed was a oess, one has to look for the puxposo 
for which the ohaukldara dues were paid by tha-. 
ryots in the village. (Zgbal Ahmad, J.). TiBSBA. 
BAM V. OHHOTBY. 100 l.Q. 7i0« 

6 Er.R.A. Rer. 89=AJ.R.1927 AIL 
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Baq chaharum — Vendor and vend^ liabis. 

The liability ior the satisfaction of the claim of 
haq chaharum lies on the shoulders of both the 
vendor and the vendee and unless the right is 
limited by the usage to a right to claim haq chaha- 
rum from the vendor the right can be enforced 
against the vendee also. (1888) S.C. U7 ; 11 0 C 
64; (1867) N.W.P.H.C, 63 (P.B.); 23 All. 209 and 
A.I.E. 1922 All. 370, Foil. {Stuart, C.J. and Wazir 
Easan, J.). Bbaoal v. Deputy Commr., gobda. 

103 I.C. 476=2 Luck. 602 = 4 O.W-N. 645 = 

A.I.R. 1927 OudhSie. 

Legality — Te&t. 

The mere fact that certain cess of fee is paid by 
the tenant for a number of years is not by itself a 
•sufficient ground for holding that it must have had 
a legitimate origin. But in considering whether 
the cess is legal or illegal, the circumstance that 
it has been paid for a number of years may be 
taken into consideration. [Devadoss, J.). YEN- 
KATABAilA lYEB V. NABATANSWAMI IYEB. 

86 I.C. 958=A.I.R. 1925 Had. 1098. 


Eaval Legality. 

Regulation I of 1316 regulated or put upon a 
statutory basis the collections that used to be 
made for the purpose of maintaining the Police 
force. When after the death of the Tanjore Raja 
in 1856 the East India Company annexed the vil- 
lages that had been in his possesion, the Kaval fee 
became a legitimate demand. Regulation I of 1816 
became applicable to these villages. When in 1862 
the villages were restored to the heirs of the late 
Raja by the Government, the latter simply handed 
over the villages with the burden for the mainten* 
ance of the police which the Government was then 
maintaining. Therefore the "kaval" is not an 
illegal cess or exaction by the landlord and it has 
had a legitimate origin, and can be collected from 
the tenants. {Devadoss, tl.). Venkatabaha Iybb 
V. NABAYANASWAMI IYEE. 86 I.C. 958= 

A.I.R. 1925 Mad. 1098. 


— garosari. 

Where wet crops are raised on lands outside the 
waterspread of the tank of the landlord, by means 
of rain water collected by tenants by raising ridges 
round the lands which ridges obstruct the flow of 
rainwater into the landlord’s tank the landlord 
is not entitled to levy sarasati. {Devadoss, J.). 
Y. AMBALAM v. PRESIDENT TALUK BOARD, 
BAMNAD. 90 I.C. 803=21 M L.W. 274 = 

A.I.R. 1925 Had. 620. 


■Eankar — Payment out of projiU. 


Failing a nankar allowance being a charge on the 
zamindari no order can boimade for payment there- 
of out of the profits of the zamindari. [Ashworth, 
A.J.C.). CHOTEY LAL V. IQBAL NABAIN. 

85 I 0. 331 = A.I.R. 1925 Oudh 550. 

On hand-looms — Is only ground rent. 

A cess levied by the zamindar on the weavers at 
the rate of one rupee per hand loom is not really a 
cess. It is really ground rent charged from the 
various artisans in the village according to the 
number of hand-looms they have kept and is really 
a ground rent for the occupation of the site of the 
abadi. 1 A.L.J. 537, Foil. [Gokul 
Mt. Bakhshi 0. Htdeb Khan. 79 1^7 

4 L.R.A. Rev. 448 = A.I.R. 1923 All. 371. 

■ ■ -Record of-^Jamabandi—Vaiue. *.*. 1 . * 

Jamabandl would merely contain the account that 
eomuohhad been collected in a particular year 
under particularhead. It weuldat the most afiord 
Jtoof thdt 8Uob iQcoiQ6 had been oollacted, but Ik 
<ooald not by any possibility bo considered to be the 
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paper in which a Settlement Officer would record 
the existence of a customary cess in such manner 
as to bind the inhabitants of the village. 

The customary right to collect Sitoai was not 
established in this case. (Sfuurf, /.). JiD. ASHaHAB 
ALI Khan y. Rammon. 71 1.0. 432= 

A.I.R. 1923 All. 378. 

Recoverability tn Revenue Court — Test. 

A customary due which residents of the village 
have been payiog, but which is not part and parcel 
of the contract of rent, is not recoverable in the 
Revenue Court. 

Where the tenants of a village had been paying 
for many years, a due known as " Gaon Karch '* 
or village expenses, and where in the Patwaci's re- 
cord, against each amount of rent, a figure was en- 
tered for “ Gaon Karch," 

Held, that the " Gaon Karch " might be a cus- 
tomary due which the tenants had been paying the 
zamiodar for many years but that it was not part 
and parcel of the contract of rent so as to be re- 
coverable through a Revenue Court. (TudbaU and 
Rafigue, JJ.). Radha Madho y. Ram Sewak. 

62 I.C. 739=43 All. 422= tg A.L.J. 238= 

A.I.R. 1921 All. 77. 

— Co-shaFCP. 


Lambardar. 

A lambardar collecting rents from the tenants 
and paying the Government revenue is entitled to 
ejeot tenants and sue for enhancement of rents in 
respect of land of the village includod in the mahal 
of which he is the hmbardar, and the fact that he 
does notown any land in the village ' does not 
detract him from his power as lambardar, which 
he would have possessed in any other case. 
[Niamatullah, J.), SHAKUR 0 . B 9anw\L DAS. 

11 L R A. Rev. 204=A.I R. 1930 All. 630. 


Contract with one^Others cannot sue on. 

If a tenant enters into a contract with a oo-sharet 
landlord, the other co-sharers have no right to take 
advantage of it and sue for enhancement on the 
basis of that kabuliat though it is not executed in 
their favour. 7 0. W. N. 670, Dist. [Suhrawardy 
and Costello, JJ.). BENOD KUMAR c. GANGA 
Chaban. A.I.R. 1930 Cal. 993. 


“Lease by some only — Rights. 

A lease executed by one or more co sharers is not 
invalid merely because some other co-sharer has 
not joined in it. It is a lease which authorises 
the lessee to take possession of the land and if he 
takes possession under that lease he is certainly 
entitled to cultivate the land and he will 
normally retain possession to the end of 
his tenancy unless be is ejected by law. 
Another oo- sharer who has not joined in the 
lease has no right to come and dispossess a tenant 
by force. A oo-sharet acting in this way is not act- 
ing in virtue of his right as a co-sharer. Heis 
aotlog outside the law and hie possession is merely 
that of a trespasser. fPuUan and Srivastava, JJ.). 
Dhaekhan y. Shed Narain. 121 I.C. 900= 

7 O.W.N. 434= A.I.R. 1930 318. 


•Pakhtidhar rights—Riqhts of. 


The fact that certain persons are .co-sharers in 
le pakhtidari rights of the village does not give 
ich persons any right to interfere in the lease 
ceout-ed by oo-sharers In full control of the patti 
ith regard to fields iu the patti in which these 
arsons are not co-sharers. [Pullan and 8tar>astava, 
J.). DHAB Khan y. Sheo Maeain. 

121 I.C. 900=7 O.W.N. 

A.I.R. 1930 Ondh 818. 
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— Nctiee to quit 6y certificated holder^Suffi' 
ciency. 

A notice from the certificated bolder alone is a 
valid one for ejectment of annual tenants and it is 
not open to an annual tenant, merely because some 
of the co'landiords may desire that he should be 
retained in the land, to claim that an ordinary act 
of management done by the certificated holder who 
has, moreover, by agreement and by long practice 
been recogniz^ at the manager of the estate, is 
not valid (Findlay, J.C.). Dewaji Kunbi v. 
AMBDLLASHA. 106 I.C. 813=10 N.L.J. 253= 

A.l.R. 1928 Nag. 84. 
Decree for possession — Form. 

Where a oo-sharer landlord sues for possession 
on the ground that he has not consented to a tians* 
fer to new tenants, the proper decree to make is a 
decree for joint posseseion with the tenants to the 
extent of the plaintifi’s share. 10 C. L. J. 618; 
11 C.W.N. 1011 and 1 P.L.W. on. (Dawson 

Miller, C.J. and Foster, J.) Chandebchoob Deo 
«. BaNWARI LalL. 98 I.C. 786 = 5 Pat. 773 = 

8 Pat L T. 332=A.I.R. 1927 Pat. 35. 

—Cannot plead tiieir own wrong. 

The oo'sharer landlords who have in fact recog- 
nized the tenants cannot endeavour afterwards to 
go back upon their word and turn them out even 
from their own share in the tenancy, although their 
CO sharers are raising no objection, on the ground 
that their tecognHion alone is not that of the whole 
body of landlords and, therefore is not binding 
either upon themselves or upon their oo- sharers. 
(Dawsorr Miller, C.J and Foster, J.). GBANOEB- 
CHOOB Deo v. Bmiwabi Lall. 78 I.Q. 78o= 

5 Pat. 773=8 Pat.L.T. 382= A.l.R. 1927 Pat. 35. 
— — Sttif for rent by one, 

A oo'bharer has a right to bring a suit for the 
wlire rent by making bis oo-sharers patties to the 
suit. This is a general right which la conferred 
Qpona oo*owD< r irrespeotive of the special provl* 
sions of the Bengal Tenancy Act. 35 Cal. 831, Foil. 
(Suhrawardy and Duval, JJ.). 'MOHINI MOHAN v. 
Mba^an. 90 I.O 673=A I R. 1926 Gal. 333. 

— Share in profit -Bight— Proof of. 

It is sufficl nt lor the plaintiff, in order to 
establish his title to the share of profits, to prove 
that his name stands recorded in the khewat The 
revenue Court need not go hohlnd the entry in the 
revenue papers in deciding the case. 33 All. 999, 
Appr, (Etaea, J.). Gajadhab SlNOH v. Hub 
Fbasad Sinqh. 94 I.C. 693= A.l.R. 1926 Oudh 462. 

Lease by one— Partition leased land allotied 

io another — Lessee's rights. 

Where a perpetual lease of a plot oi land was gran- 
ted by one oo-sharerand later on in a private parti- 
tion that plot was allotted to another co sharer. 

Held, that the lease was nullaud void as against 
that co-sharer who bad beoome owner of thst plot 
but a declaration to the efieot that the lessee had 
no right whatsoever in respect of the leasehald 
could not be granted to the plaintiff. The lessee 
may have more than one remedy arising out of the 
lease as against the lessor. For instauoe, he may 
have a claim for compensation or for substitution 
in place of the leasehold property in the event of 
his ever being ejected therefrom iy the plaintiff or 
any other oo-sharer of the village than the lessor. 
{Ashworth and Wasir Hasan A.J.Cs.), La£ 

Mohammad Khan v. Mst. amatol Fatima. 

76 I.O. 8^4=28 0 0. 289= A I R. 1924 Oadh 60. 
- — ^Becord in one's name —Benedy. 

If one oo-sharer wrongfully cultivates parti land 
And gets it leooEded In his name and another oo- 
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sharer sues for declaration of title and joinh* 
possession, 

Held, that a decree for joint possession can 
passed. 19 A. L J. 780 and 19 A. L. J. 783, FolU 
(Ookul Prasad, J.). BaDRI UPADHIA v, DWABKAa 
Upadhia. 71 I.C. 559=5 L.R.A. Rev. 23= 

A.l.R. 1923 All. 416.. 

— Trespasser — Remedy. 

Where the tenancy is extinguished and the 
holding is in possession of a trespasser, one o£^ 
several joint owners oannot get a decree for more 
than his own share. (Brasher, J.). DiPAv. LAL. 
Chand. 68 I.C. 428= 49 P L.R. 1922= 

A.l.R. 1922 Lah. 393,. 

Becogniiion. 

Where the Tahsildar has no authority from the 
landlord, his act in granting a receipt oannot. 
amount to recognition, (Couffs and Boss, JJ,)^ 
BaLGOBIND MANDAB V. DWAREA PfiASAD. 

66 I.C. 55=3 Pat. L.T. 409=1 Pat. 394=^^ 
1922 P.H C.C. 142=A I.R. 1922 Pat. 279. 

" Settlement by some— Bights of others. 

Where the tenants took settlement only fromtha- 
twelve annas landlords and the twelve annas land-t 
lords did not settle the land with them as sixteen 
annas landlords. 

Held, the four annas landlord who made no- 
setthment with tenants is entitled to a decree for- 
joint possession with the tenants. The co-sharer 
landlord is not debarred from olaiming joint pos- 
session with the tenants only beoause the defen* 
dant’s occupation of the land was acquiesced in- 
without remonstrance for nine years. (C’ouffs and^ 
Ross, JJ.). BALGOBIND MANDAR v. DwARKA.- 
PbaSAO. 66 1.0. 55 = 8 P.L.T. 409=1 Pat. 894= 
1922 P.H.C.C 142= A.l.R. 1922 Pat. 279, 

— CoYsnant. 

Landlord's— Bight of choice. 

If in a kabuliyat all the steps whioh the tand-^ 
lord might take for realizing his dues are stated 
he is not bound to take one and not the other. He-, 
has a ohoioe and he oan proceed in one of the many 
ways stated in the kabuliyat. (B.B. Qhose and ' 
Bose, JJ.). abun Chandra Sinha v. Bahiu 
Baesh Jahaqibdan. 120 I.C 706=. 

56 Cal. 653= A.l.R. 1930 Cal. 81. . 
Construction. 

The terms of a kabuliat were as follows: ‘I am 
making a settlement to you for ever in dar mukararu 
right at an annual rent of 7 maps of saja paddy on 
the standard of hankuii pai and 1 kahan straw. 
You will pay the settled saja paddy and straw to < 
me and after me to my heirs every year in tha 
month of Magh without any increase or diminu- - 
tion from the year 1921 B.B.' It contained a olausa 
"Uktaek kahan vara mulyadin taka dhaner mult/ou 
atash taka haibey." 

Held, that what had been fixed for ever was tha 
paddy rent and not the price of the paddy and, 
therefore, the landlord was entitled to the market 
price of the paddy and straw. Caloutta Second 
Appeal No. 3488 of 1928, dated 10th Pobrnary,1926,. 
Dist. (Qarlick and Basu, JJ.), JOQENDRA KUBIABI 
V. JOOENDBA NATH. 49 O.L.J. 874= ' 

A.l.R. 1929 Cal. 268. 

For fsnstoal— Banning with the land. 

Where a covenant for renewal of the entire 
lease was intended to come into operation after the 
expiry of the term of that lease, before whioh, how- 
ever the lessor would have oeased to have anyr 
interest In a certain share, '' 

Held, that it oannot he said that the eovenant ot - 
renewal with regard to that share was a oontraoi . 
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LANDLORD AND TENANT— Covenant. 

which in its inception was binding on the land. 
Tho covenant with regard to that share must, 
therefore, be considered to be a mere personal 
covenant which could be enforced against the les- 
sor if he had got a fresh interest in that share, and 
not one which can be said to run with the land. 
(B. B. Gkose and Carmniade, JJ,). M\aENDRA 
Nath v. Kailash Nath. 109 I.C. 298= 

55 Cal. 841 = 47 C.L.J. 376=32 C.W N. 439= 

A.I.R. 1929 Cal. 50. 

To reserve for a grom— Breach— What is. 

If the agreement between the zamindar and the 
tenant is that the tenant should have a specified 
area for the purpose of a grove, and the tenant 
either does not use a definite ascertainable por- 
tion, even a small portion of that area for the pur- 
poses of a grove, or affirmatively uses a definite 
ascertainable portion, even a small portion, 
for some other purposes, he has com- 
mitted a breach of his contract and the 
.zamindar is entitled to eject the tenant if he has 
not acquiesced in the breach. A.I.R. 1926 All. 519, 
Diss. (Boys, J.). Raghdnatha v. N. Mohammad 
ALI Hasan. 106 I.C. 266=8 L.R.A. Rev. 292= 

A.I.R. 1928 All. 117. 

To repair — Nature— Scope. 

A general covenant to repair inoludes not merely 
'buildings existing when the demise is made, but 
all those which may be erected during the term. 
If, however, the covenant to repair is only one to 
keep in repair the demised premises, it applies to 
' those existing at the date of the lease only unless 
the new buildings are made part of the old ones. 
J'ield V, Curnick, (1926) 2 K.B. 374, Foil. 

Where an indenture of lease contained the fol- 
lowing proviso ; “And at all times during the said 
term of years keep the said premises in good and 
substantial repair and the same in good and sub- 
stantial repair deliver up to the lessor his heirs or 

- assigns at the expiration or sooner determination 
cf the said term and it is hereby agreed and 
declared by and between the patties hereto not- 
withstanding anything thereinbefore contained 
■that the said lessee shall be at liberty to make all 
necessary additions and alterations to the demised 
premises to improve tho buildings with the written 
consent of the lessor at his own cost during the 
continuance of the said term and all such changes, 
^idditlons, fittings and fixtures so made shall be- 

- come and be considered tho property of the said 
lessor and the lessee shall have no right to remove 
the same either before or after the expiration of 

«of this lease ", . . 

Held, that the covenant to repair was in very 
caneral terms and it would extend to the subse- 
Sly erected buildings. A.I.R. 1927 GaL 908 


“^^j^^. iC. C.GhoseandBuckland, JJ.). ETBA 

MEYER AURON t). DEBBNDBA LALL. 107 I-O. 86= 

C.L.J. 607 = 32 C.W.N. 154= 
A.I.R. 1928 Cal. 89. 

^rant of hentable interest-Exclusion of heirs. 

After tho grant of a permanent heritable interest 

the crantor and the grantee cannot 
into a covenant that a certain class of ^eits sha 1 
not bo entitled to succeed to the 40 ^ 

470 (P C.), Poll. [Cummg and B. B. / ;;J' 

Panchubala debi u. Jotindbanath 

'iS o In 821 = A.I.R. 1926.0^ 

Permission to plaiit grove -Restriction on 

a .oma. agroeme^ 
an occupancy tenant permitting him 
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the plots into groves. This agreement provided 
that he was to be the owner of one-fourth of the 
groves and the Zamindar of three-fourlhs, but 
reading the deed as a whole his right of ownership 
was not absolute but restriction was that he was 
not entitled to sell the share in the groves except 
to the Zamindar, 

Held, the case was not governed by the general 
custom but by the conditions of the contract 
entered into between the parties. It was perfectly 
open to the Zamindar to put restriction, 

Held, further though the word “malik” ordina- 
rily connotes full ownership it was not intended 
in the case to give tenant a full right of ownership. 
The agreement regarding the sale of the share was 
very similar to an agreement giving the Zamindar 
a right of pre-emption and suoh agreements ate 
binding. (Daniels, J.). G-ULZARI Lab v, Har 
Prasad. 85 I. C. 99=5 L.R.A. Rev. 260= 

A.I.R 1926 All. 97. 

Covenant not to assign without lessor's 

consent— Consent cannot be unreasonably withheld. 

Where a lessee is obliged by a covenant in the 
lease not to assign his interest without the consent 
of the lessor but the lessor is not entitled to with- 
hold his consent “unreasonably in the case of a 
respectable and responsible person", the refusal of 
consent by the lessor is unreasonable if it is found 
that the proposed assignees are respectable persons 
who can be trusted to fulfil their obligations 
under the lease. Even if it is shown that the prO' 
posed assignees are already tenants under the 
same landlord in respect of another letting and 
that they have defaulted in paying their rent, their 
respectability and fitness to be assignees of other 
lease cannot be affected provided that their not 
having paid the rent under their own lease has 
been due to a genuine dispute between the parties. 
The refusal of consent by the lessors unreasonably 
will entitle the leseees to assign without their 
consent. (Jlacleod, C.J. and Crump, J.). Ratanji 
DOEABJI V. KISHANDAS TRIBHOVANDAS. 

94 I.C. 923 = 27 Bom. L.R. 340= 
A.I.R. 1925 Bom. 302. 

—Price in lieu of kind construction. 

Where the essential sentence in the main body 
of the lease was, “ settling as rent thereof Rs. 8T 
in cash and 2 bishas and 5J aris of gula paddy or 
its price. Rs. 45*8 total Rs. 132-8, 

Held, that the use of the word or in the 
passage distinguished this lease from many others 
which had been considered in reported oases and 
that under this condition the tenant was entitled, 
if he preferred it, as he would naturally do when 
the price of paddy rose, to pay the money value 
fixed in the lease in lieu of the paddy in kind 
and ho was not bound to pay the market price of 
the paddy. (Newbould and B. B. Ohose, JJ.)> 
OFFICIAL Trustee of Bengal v. Bbnodb 
BEHABI GHOSE MAL. 84 I.C *147= 

51 Cal. 943= A.I.R. 1925 Cal. 114. 

-Per Quift enJoyment-rBreach—What eonsti- 

Plaintiff repudiated the Kabuliyat granting the 
lease. He also took forcible possession of a certain 
amount of juari harvested in the field and pu'' ^ 
in the possession of another person. He a o 

brought a suit fora sum not 

claimed Rs. 600 as damages whereas he was only 

^plaM action in . 

the lease and ^ the seisute of 

by the tenant shows eviotion in the ey 
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the law. Any ftniio7anoe on the part of the lessor 
himself which prevents the lessee from enjoying 
the demised premises in so ample a manner as he 
may by the terms of the lease amounts to a breach 
• of the covenant for quiet enjoyment. It is not 
neoessary that there should be actual eviction. 

Cal. 296, Foil. (Prideaux, A. J.C.). Deboo o. 

. JrWANBAO. 69 I.O. 234— A.I.R. 1923 Nag. 31. 

Construction— Penal provision. 

Where under a puttah, if the obligatlous under 
Cl. 1, which were, "estimating of crops and setting 
aside on the threshing floor a percentage of the pro- 
'duoe, were not complied with. Cl 6 came into force 
which applied to various contingencies, including 

the following.” "If the yield be carried away 

without acting in accordance with the condition 
specified in para, l, in that contingency 'you shall 
pay at the rate specified in para, herein out mal- 
varam paddy in respect of the total yield of paddy 
calculated at an average of 170 Kalams and 4 
Marakais per rate of nanja, the Kadappu and Kar 
produce being payable within 15th December and 
Pisanam produce by the 15th lilaroh'. 

Held, the whole question turned upon the 
meaning of the term "total yield of the produce,” 
The payment of 170 Kalams was not for the total 
yield of one portion, nor was it penal as contended 
by the appellant, but a substituted rent. 01. 8 im* 
posed no penalty as such but simply set forth a 
figure which upon the whole might be reckoned a 
reasonable praotioal substitute for the actual per* 
•oentage which owing to the tenants’ oonduot had 
been rendered unasoertainable. The substituted 
.rent applied to the yield of each portion of the crop, 
ezaotlp as the setting aside on the threshing floor 
•was applicable to each portion. (Lord Shaio») 
BATHAKBISHNA AYYAB v. SONDBBSWAMY lYEB. 

74 1.0. S64sl6 M.L.W. 18s 43 Mad. 476^ 

31 M.L.I. 31=49 LA. 211s 
27 O.W.N. 1=20 A.L.J. 937=36 O.L.J. 460= 
A.LR. 1922 P.G. 257 =43 M.L.J. 323 (P.O.). 
For quiet enjoyment— Scope of. 

The landlord's undertaking for quiet enjoyment 
■hy the tenant is Implied from the relationship of 
landlord and tenant and the undertaking includes 
the protection of the tenant from disturbance by 
•strangers olalming by title paramount. (Saniierson, 
O. J. and Richardson, J.). BAU Obandba Ohat* 
■TBBJBB V. PBAUATHA NATH OHATTBRJBE. 

63 1.0. 754=35 O.L.J. 146= A.l.R. 1922 Oal. 237. 

Lessee— Acquiring other co-sharers interests— 

j/^power to muUify covenant in his lease. 

A lessee, entering upon land under a lease con- 
taining an express covenant forbidding him from 
converting the land into a garden, cannot deprive 
the lessor or his sucoesBors of theli rights, to 
.enfoToe the express covenant even thongh the 
lessee becomes a oo-sharor in profits in virtue of 
hie obtaining leases and mortgages from other 
•co-shaiezs. The lessee however does not become a 
co-sharer for all purposes, (Daniels, A. J. 0.). 
PAHDIT SHBINATH V. NAJNUNNISSA. 661.0. 111= 

9 O.L.J. 92= A.l.R. 1922 Oadh 16. 

Not 0 suh-let. 

If there is a covenant not to sub-let and the 
'tenant suh-lets without leave to a oareless person 
whereby the premises are damaged, then olearly 
the landlord would be entitled to recover damages 
•against the tenant for sub-letting without leave. 
ii£acleod, O.f. and Shah, J.), Gububhantappa 

-ODBAPPA V. ICULLAVA SANGAPPA. 63 I.C. 240= 

45 Bom. 1197=23 Bom. L.R. 628= 

A.LR. 1921 Bom. 27. 
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•Construction — If for renewal of lease. 


A Taraga, the purpose of which was to enable 
the tenant, or the lessee, to reclaim demieed land 
and make improvements thereon, ran as follows : 

”I shall well improve the paramba and plant 

&o. When the improvements have survived the 
period of decay and the coooanut trees begin to 
bear their first fruits, I shall take a turaga after 
fixing the rent in acoordarce with the local 
custom, on an inspeotion of the kozhikouoma,'* 

Seld, that the words meant that the parties 
intended that if the tenant made any improvement 
and those improvements were efieotive, he would 
be entitled as of right to a lease for another term 
of 12 years from the date of the expiry of the prior 
lease, and the rent was to be revised in view of 
any larger yield from the land that may accrue 
and also having regard to the custom of the oouu- 
try with respect to a suoh a lease. SO Mad. 300, 
DwL; S. A. 1423 of 1901, Foil. (Abdur Rahim and 
Odgers, JJ.). KUTTALI v. UuammahA AumA* 
62 1.0. 62=44 Mad. 809=41 H. L. J. 202= 
13 M.L.W. 206=1921 M.W.N. 163= 

A.LR. 1921 Mad. 80. 

Not to assign. 

In a lease where there is a covenant not to 
assign and the tenant assigns without leave, then 
clearly the landlord sufiers damage, because he is 
deprived of the liability of the original lessee 
under the terms of the lease. (Macleod, C.J. and 
Sahay, J.). GUBOSHANTAPPA GubAPPA t». llDIr 
LAVA SANQAPPA. 63 LC. 240=45 fiom. 1197= 
23 Bom. L. R. 523= A.LR. 1921 Bom. 27. 
Creation of tenanoy-^ommeooement of. 

Ordinarily date of document. • 

Unless it oould be definitely shown that the 
tenancy was to commenoe at a particular date 
difierent from the date of the document by whioh 
it was created, it must be held ordinarily that the 
year of the tenancy commences from the date of 
the document. (D.B. Ghosh and Roy.JJ.) DlNA- 
NATH KUNDU V. JANAKI NaTH, 

110 1.0. 368=56 Oal. 435= 
A.LR. 1928 Gal. 392. 
^nation of tenancy^How created. 

-Yearly tenant— Contract— Ad idem-^AsserU— 

Continuanoe of possession. 

A tenancy from year to year can be created either 
by contract or by operation of law. 

In order to oreate a tenancy from year to year 
the acoeptenoe of rent by the landlord must be on 
payment of such rent by the tenant who admits 
hie position to be that of a tenant from year to 
year. In other words, the parties must bead idem. 
Both parties must be of one mind as regards the 
nature of the tenanoy. If, however, the landlord 
claims to treat the tenants as tenants from year to 
year but the tenants assert a permanent tenanoy 
and do not admit their position as tenants from 

can- 
not be established. The payment of rent by the 

tenants would be m assertion of their rlohta aa 
permanent tenants. As permanent tenants they ate 
admittedly liable to pay rent, and if they pay reej 
with an assertion of permanent tenanoy the land- 
lord cannot by mete aooeptanoe of such rent treat 
the tenants as tenants from year to year 

In order to oreate a yearly tenanoy bv aasAnt «« 
the l^dlord. it is neoessary Uiat the 
must be a oontinuanoe of possession as tenant from 
yearto year. Where, howdver, the tenant eiAima 
to bo In possession not os o tenant tom 
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--flow to created. 

year but as a permanent tenant the landlord can* 
not by his mere assent to the tenant’s continuing 
in possession convert the tenancy as one from year 
to year. (Boss and Eulwant Sahay, JJ.). KAMA- 
KHYA NAUAIN SI^GB V. KHAI IK AHMAD. 

102 1C. 821=8 Pat.L.T. 633=A.I.R. 1927 Pat. 805. 

• A tenancy can only be created when both the 

contracting parties agree to the terms thereof. 

Where the landlord was claiming a right to re- 
sume the village on the death of the original 
grantees, while the heirs were claiming a perma* 
nent and heritable interest and were willing to pay 
rent as tstmrar* mofeararidars but the landlord 
was not willing to accept rent from them in that 
capacity, 

Beld, that the parties were not ad idem and no 
tenancy from year to year can be held to have been 
created under circumstances. A I.R. 1924 Pat. 572; 
A.I.R. 1925 Pat. 216; A.I R. 1925 Pat. 357 and 
A, I.R. 1925 Pat, 499, Ref. {Adamiand Eulwant 
Sahay, JJ.). Kuldip Singh v. Kamakhya 
Nabain Singh. P3 l.C. 300=7 Pat.L.T. 425= 
1926 P.H G.O, 34= A.I.R. 1926. Pat. 241. 

Where one party was olaimiog a permanent 

right and the other was not willing to accept that 
claim and asserting that the other patty had no 
right whatsoever to remain in possession, 

Held, that the grant of Marfatdars receipts by 
the landlord did not create the relationship of 
landlord and yearly tenant between the patties. 
{Jioala Prasad, Ag.C.J.and Eulwant Sal^y, J.). 

Oharan Mahton V, Kumar Kamakya Narayan 
Singh. 86 l.C. 387 = 6 Pat.L.T. 98= 

A.I.R. 1925 Pat. 357. 

‘Acls and conduct. 

Acts indicative of establishing the relationship 
of landlord and tenant can create tenancy. These 
acts may be expressed, implied or gathered from 
conduct or circumstances of the parties. A person 
in wrongful possession or a trespasser may be 
altered into tenant. He may become a tenant-at- 
will or a tenant for a term. When the tenancy is 
to be for term exceeding one year, certain formali- 
ties are necessary under 8. 107. {Jwala Prasad, 

A. C. J. and Maepherson, J.). RAM RAOHHYA 
Singh v. kamakhya narain Singh. 

84 l.C. 586=1924 P H CC. 313=6 Pat.L T. 12= 

4 Pat 139= A.I.R. 1925 Pat. 216. 

Acceptance of rent from trespassers. 

Plaintiff landlord is not competent to eject the 
defend-^nts as trespassers where he accepted rent 
from them for the lands in suit in the name of the 
deceased raivats. The effect of this acceptance of 

rent is to constitute the defendants tenants under 

the plaintiff. (Mookerjee and Rankin. JJ). BALI 
Mohammad Saha v. janaki Nath majdmdar. 

72 l.C. 31 1 = A I.R. 1924 Cal. 535. 

Fixed rate tenancy— Not by contract. 

A fixed rate tenanoy cannot be created by 
contract, became a fixed rate tenant is defined in 

B. 8 of the Act and no person can be classed as a 
fixed rate tenant who does not come within the 
definition. 28 All 747, Ref. {Daniels. J .). INDER 
DEO RAI I). ram CHARITTER Rai. 74 l.C. 971= 

5 L R-A. Rev. 28= A.I.R. 1923 All. 860 
tenaDoy can be created only by a contract 
either express or implied between the landlord 
and the tenant or by statute. {Jwala Prasad and 
Bucknill, JJ-). JOQBNDRA SiNGH u. 

Prasad Singh. 77 l.C. ^29-1 

5 Pat.L.T. 546=1 Pat L.R. 91 = 
1923 P.H.C.C. 118= A. I. B. 1922 Pat. 429. 


LANDLORD AND TEHANT-**€reatIoii of tooano^ 
—Recognition. 

—Creation of tenancy— Eabullyat. 

Delay in execution — Tenancy not affected. 

Delay in execution of the kabuHyat by tenant 
cannot affect the tenanoy which was already* 
granted to him and the landlord is not competent 
to oancel the arrangement with him so as to ena- 
ble him to make a new settlement. The knowledge 
of the 2nd tenant of the first tenancy is immaterial. 
{Mookerjee and Chotzner, JJ.). BhagU Sinqh o, 
MOHESHWAR BARIK. 73 l.C. 291 = 

A I.R. 1924 Cal. 531. 
—Creation of tenancy— New tenanoy. 

Continuation af'er father’s death. 

Where the father held the land and, on his death- 
the eon inherited the property and held it on pay- 
ment of rent to the landlord, although this took 
place after the passing of the Transfer of Property 
Act. it cannot be said that there was creation of 
any new tenanoy. {Chatterjea and Pearson, JJ,). 
JYOTI PROSAD V. DASARATH GHOSE. 

63 l.C. 100 = 36 C.L J. 73 = 
A.I.R. 1921 Cal. 433.' 
—Creation of tenanoy— Proof. 

Result 

If the origin of tenancy is known if for example 
it was oreated by an agreement which is evidenced- 
by writing, inferences from the history of the ten- 
ancy and the oiroumstaoces obtaining during last- 
fifty years cannot be drawn upon the same princi- 
ple as are applicable to a tenancy of unknown- 
origin. {Rankin, C,J. and Mukerji, JJ.). KAMAD^- 
Kumar v. Nandalal. 116 I C. 378= 

33 C.W.N. 211 = 86 Cal. 738= 
A. I. R. 1929 Oal. 37. 
— .... -A tenancy can be proved otherwise than by 
the written lease. {Suhrawardy and Duval, JJ.). 
YEAR MAMUD MONDAL v. PAOMOCHA BARKAR. 

89 l.C. 18 1 = A I R. 1925 Oal. 1225. 

Challenging tenancy — Non payment of consi^ 

deration. 

It is impossible to oballeage tenancies purport- 
ing to have been created more than 15 years ago- 
except on the allegation that they never were in- 
fact oreated and that each transaction was a mere 
pretence on paper and the ostensible tenant haa' 
never had possession of the land. The question of 
actual payment of the consideration for the leaser- 
does not arise as, if the Lambardar did in*- 
fact make a person a tenant it does not matter 
whether he paid him anything or not, nor Indeed 
would it make any difference if he made a false- 
statement of receipt of payment in the deed. (Bakery. 
J.C. and Ballifax. A.J.C.). Radhabai v. PANDU- 
RANG. 78 I C. 533=A.I.R. 1925 Nag. 63. 

Demand for rent. 

Mere demand for rent is nob sufficient to create 
the relationship of landlord and tenant, unlesa- 
followed by assent in response thereto. Bub wbere-- 
defendant porchased the holding on bhe assump- 
tion that the holding was transferable and he pro- 
fessed to be tenant iu occupation demand by tne- 
plaintiff for rent is good evidence or mutual con- 
sent to the creation of a tenancy, unless the plain- 
tiff is able to erplain that the demand was not 
upquelified and should be differently 
{Mookerjee and Rankin, JJ ). MANMATHA NATH 
KAR V. PkOBODHA CHANDRA PATABHT. 

73 1 C. 416 = 37 C.L J. 92= A I.R. 1923 CaU 102. 
—Creation of tenancy -Recognition. 

Acceptance of rent. a v 

Where a holding has been purchased by the lana 
lord in execution of a decree the mere fact that. 
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after the purchase the tenant oontinued in peases- 
aion does not constitute recognition. The only 
way to prove recognition by the landlord is by 
proving that the landlord had accepted rent from 
the tenant. {Suhrawardy and Jack, JJ.). SUBESH 
CHANDBA das V. GOBIND CHANDBA. 

S3 C.W.M. 1213- A.I R. 1930 Cal. 306. 

Suit against a person for damages for use 

and occupation does not amount to recognition of 
tenancy. {B.B. Qhose and Roy, JJ.). JOLADBAB 
MONDAL 0. AMBITALAL. 103 I. C. 641 = 

A.I.R. 1928 Cal. 87. 

' - Joinder in euit for rent of pnrehaser from re- 

corded tenants against such tenants should not 
have the edeot of the recognition of their tenauoy 
by the landlord. {Adami,J.). SaBJU MOHTOK v. 
Mt. Bibi Babsalan. 103 I.C. 544= 

8 Pat.L.T. 305=A.I.R. 1927 Pat. 242. 

--^Aeceptance of rent by owner. 

If an owner of land aooepts money from a per- 
son who is in oooupancy of that land as the rent of 
the land knowing that it is paid to him as the rent 
of it, that is good evidence that he has already 
given the payer a lease of that land, or givee it to 
him at that moment and agrees that be shall be 
ooiisidered to have held it during the period for 
which the rent is paid, but acceptance of rent by a 
person authorised by owner only to collect rent, is 
no such evidenoe. {Eallifaa, A J.C). lAIBAM 
n.LAXMAK. 91 I.C. 971 = 8 R.L.J. 211 = 

A.I.R. 1926 Mag. 6. 

- — Rent receipts in tl}e name of old tenant. 

The efieot of the use of the word marfatdar 

may vary according to the oiroumstanoes of each 
oast- but the fact that rent receipts were asked for 
in the namO of the purchaser, and the landlord ex- 
pressly refused to grant receipt in his name and 
gave receipt in the name of the old tenant Olio 
purchaser being described merely as marfatdar) 
negatives any idea of recognition of the purchaser 
AS the tenant. [Chatterjea and Oreaves, JJ.). 
Monmotha Nath v Anath Bundhu. 

61 I.O. 469=23 C.W.M. 106= A.I.R. 1921 Gal. 784. 
— Oreatlon of tenanoy— Wbat Is. 

Admission of payment of neltoaram, 

A kndivaram holder cannot be said to be a oo- 
ownerwith bis landlord, and on the acquisition of 
occupancy rights the tenancy does not cease to be 
a tenanoy. Hence a person wbo admits that he 
pays melvaram to another admits that he is a 
tenant of that person A. I. R. 1924 P. C. 66 and 
A.I.R, 1922 P. 0. 292. Rel, on. {Wallace and 5finf 
vasa Ayyangar, JJ, afterwards Odgers and 
Wallace, JJ.). AlYAMABS & KANITALA SWAMIGAL 
SOLI DBVASTHANAM t). Pebiakabuppa Thbvan 

118 I. 0. 279= 30 M.L.W. 683= 

A.I.R. 1929 Had. 617. 

- Payment and acceptance of rent. 

Where the tenant admittedly remains in posses- 
sioQ of the land in dispute in a certain year and 
pays rent for that year which is accepted by the 
landlord, it is clear that the tenant was admitted 
into tenanoy with regard to the land In possession 
(ifisro and Pullan, JJ.). Aubiea Pbasad « 
Bbni Hadho. 118 I.O. 841=4 Luek. 649= 

7 O.V.M. S48=A.1.R. 1929 Oudh 699. 

- — Fresh lease. 

A fessb lease executed after the expiration of the 
term of the previous lease creates a new tenanoy 
And la not a oonRimation of the previous tenanoy 

.^•tohould, J.). Gopalohandba v. SatoA 
®HA»U. 93 I.O. 968= A.I.H. 1926 Qal. 881. 

D. D. VOL. Ill— 127 & 128 
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— Vbatisnot. 

■ ■ The question whether the grant of marfair 
dari receipts operates as a recognition of the 
grantee as a tenant from year to year, is essentially 
one of fact. 

Where for a number of years such receipts are 
granted without any protest by anybody the Infer- 
ence may be raised that there was a creation of a 
tenanoy. {Das and Adami, JJ.). EtTAlAB Eamb- 
EHYA KABAIN V. BEGHXT SINOH. 88 I.O. 483= 

6 Pat.L.T. 361=1926 P.H.G O. 209= 

A.I.R. 1923 Pat. 499. 

—Creation of tenancy-— Wbat 1 b not. 

— Conditctr~Inference from — Fresh term. 

The tenants, on the expiry of the term of their 
lease, made an application to the landlord asking 
for a renewal of the settlement. The landlord 
ordered that settlement for one year should b4 
made with the tenants upon an increased rental. 
This order carried with it also the condition that 
a registered habnliyat should be taken from the 
tehants. No kabuliyat was executed. The tenants 
subsequently delivered over to the landlord about 
74 mauhds of riCe. The tenants stated that this 
was a part of the rental fixed for a renewed lease. 
The landlord never intended to treat this money 
as rent bnt credited the sum not as rent but as 
mesne profits in his accounts. The piece of paper, 
upon which the payment was -entered, was in the 
form of a rent receipt but it wae kept in the offioe 
of the landlord and was never delivered to the 
tenants, 

Held, that the money, which was reoeived by the 
landlord, wae an advance of the rent which would 
become payable upon the completion of the oon- 
traot and in no sense can it be urged that by re- 
ceiving it and keeping the receipt in his possesBlon 
the proprietor consented to treat the defendants as 
tenants holding for a fresh term. {iftUliek and 
Kulwant Sahay, JJ.). RiEEl NATH EDABl ’6. 
Babgo Mahto. 110 1.0. 494= 7 Pat. 676^ 

9 Pat.L.T. 811= A.I.R. 1989 Pat: 18. 
—The faot that a man takes the site at his own 
free will, occupies it for a few houre aud pays fees, 
not for the occupation of the site, but for the privi- 
lege of selling goods upon the site, does not create 
the relation of landlord and tenant. (.SfudH, C.J.). 
Bau Laiiv. Badalehan. 1061.0. 491= 

1 L.O. 663=3‘Luek 989= 
A. I. R. 1988 Oudh 99. 
' Mere entry in Revenue Records, . 

Where in the Revenue Records the plaintiffs ate 
shown to be owners and the defendants tenants, 
bnt it appears from those very records that the 
defendants never paid any rent and were in posses- 
sioD as trespassers, the relation of landlord and 
tenant between the parties is not established 
{Zafar AH, J,). Rahmat-ULLAH t». NAWAB. 

Si I. 0. 417 (Lah.). 

Where there was no intention on the part of 

the landlord to treat as the grantee of the mor/af- 
dari receipt as a tenant and where there was no 
intention ou the part of the grantee to pay rent to the 
landlord except on receipt made out In his naihe, ' 

Held, that there was no creation of a tenanoy’ia 
favour of the grantee of the marfatdari reoeints 
{Das and Adami, JJ,), KUMAB Kambkhya Nara* 
IN V. Beohu Singh. 88 I.O. 483=6 Pat L T SBia 
^ 1938 P.H.0.0, 909=A.I.R. 1925 Pat. m, 
^Mortgagee from cecupaney tenant. 

A tenant prohibited by law from maldng a valid 
transfer cannot* convert hU mortgagee into a ten. 
ast in his own place sinoe there la no 
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LANDLORD AND TENANT-Oreation of tenancy 
— What Is not. 

contract between the mortgagee and the landlord. 
The mortgagee does not become a tenant of the 
landlord even in the case of a fixed rate tenancy 
though he may have paid the rent with hie own 
hand. {Makerji, J.), KlSHUN DAYAL v. Mt. SAhib- 
ZADARAVI. 78 I. C. 389=22 a. L. J.232=t 

5 L. R. A. Rev. 209=A.I.R. 1924 All. 908. 

Mere payment of rent. 

The mere fact that a person pays rent like an 
ordinary tenant, does not necessarily show that he 
is a tenant. The question whether a person is a 
tenant depends on the original agreement between 
him and the landlord. {Batten, J.C.). Manohar- 
iAL V. RAMBATAN. 72 I. C. 1012= 

A. I. R. 1924 Nag. 67. 

A lessee who is a raiyat for a term of years, 

cannot create tenancy rights in favour of another 
extending his own term against the wishes of his 
landlord. {Jwala Prasad andBucTcniU, JJ.), JOQEN' 
DBA Singh n. Kesho Prasad Singh. 

77 I.C. 929 = 1 Pat. 764=5 Pat.L.T. 546= 
1 Pat. L.R. 91 = 1923 P.H.C.C. 113= 

A. I. R. 1922 Pat. 429. 

—Damages. 

Quantum— Data. 

In considering what sum should be allowed for 
use and ooonpation, or for damages for contuma* 
cious holding over, the whole oiroumstanoes of the 
tenancy and the sufficiency in point of time of the 
notice may properly be taken into consideration. 
Double the rent may sometimes be taken as a 
fitting standard. 6 P.R. 1904, Foil. {Tek Chand and 
Bhide, fJ.). Mol Raj «. indab Singh. 

109 1.0. 90=9 Lah. 576 = 29 P.L.R. 730= 

A.I.R. 1928 Lah. 554. 

-For dispossession— Abandonment. 

Where the lessee was never ejected in exeontion 
of a decree or by any other process of law but he 
himself adandoned possession to suit his own con* 
venienoe as it was to his profit at the tune to do so. 
Held, that he could not hold the lessor liable for 
damages for dispossession. {Dalai and Waeir Hasan, 
AJC). Ohhotby Singh v. Baldeo Box Singh. 
88 I.C 947=2 O.W.N. 457= 12 O.L.J. 826= 

A.I.R. 1925 Oadh 542. 


^-..-What constitutes. 

Where the landlord claims damages from his 

tenant for having contravened the condition as to 

flub-letting, the landlord must prove damages 
which are just and natural consequences of the 
tenant’s act. The mete fact that the tenant has 
benefited himself is not sufficient to prove damage. 
(Madeod, C.J. and Shah, J.). Gobushantappa c. 
ma^a 63 I. C. 240=45 Bom. 1197 = 

MALAVA. 


-Bight need not be fixed in contract. 


n$ed not w jwea 

Where the kabuHyat provides a remedy (by eject- 
nent) in case of breach of covenant by tenant, 
ihat is not the only remedy and there is nothing 
;o take away the tight to compensation on breach 
if covenant under the general law. {Chatterjea and 
Uewbould, JJ.). KRISHNA DAS v. MOHENDBA* 
-HANDBA. 62 I.C. 779=23 C.W.N. 930= 

KID 4<^04 


— Denial of title. 

— - — Attornment to mortgagee. 

The title originally vested in three brothers one 
of whom became insolvent. Prior to the insol- 
vency the brothers had let the tenant into posses- 
sion. After the insolvency the three brothers 
passed a mortgage iu favaur of the plaintiff and 
the tenant attorned to him and executed a rent 


landlord AND TENANT-Denlal of tUl«. 

note. The plaintiff having sued to eject the 
tenant the latter disputed his title, 

Held, that the title of the mortgagor was im- 
material after the attornment evidenced by the 
rent note, 

Held also, that the possession of the tenant 
should be attributed to the rent note and that he 
was consequently estopped from denying the title 
of the mortgagee. {Madgavkar, J.). Naqindab v. 
Bapalal. 32 Bom. L.R. 692= A.I.R.1930 Bom. 395. 
Effect of. 

Whore the tenancy under the plaintiff is once 
denied, the tenants would not be entitled to claim 
on a future occasion that the tenancy under the 
plaintiff was subsisting. {Suhrawardy and Mallik, 
JJ,). Hatimullah V. Maha-mad Apju Chow- 

DHUBY. 113 I. 0. 13= 

32 C. W. N. 391 = A.I.R. 1928 Cal. 312. 
Rule against— Limit. 

Where a person holding a paramount title steps 
in and the title of the landlord is put an end to, a 
tenant who has attorned to the former is not estop- 
ped from denying his landlord’s title. A.I.R. 1925 
Mad. 143, Ref. {Wallace, J.). LiNGAYYA AYYAVABD 
t). GAKQIAH. 104 I.C. 892= A.I.R. 1928 Mad. 58. 
Subsequent to demise— Good plea. 

A plea cannot be set up by a tenant of which the 
necessary effect is to impeach the title of the person 
who gave the possession, that is, his title at the 
time of the demise. Subject to this requirement 
being satisfied the title, both before and after that 
time, may be disputed, it is always open to 
the tenant to show, either as against the person 
from whom the possession was obtained, or as 
against any one claiming under him, that the title 
of such person has expired or become defeated at a 
period subsequent to the demise. (Ross, /.). Hiba 
Lal t). Sababjit Kameab. 96 I.C. 442= 

A.I.R. 1926 Pat. 498. 

——Limits of rule as to. 

Section 116 is no bar to a tenant showing that 
his landlord had no title at a date previous to the 
commencement or that it has expired or has been 
defeated, because the bar operates only daring the 
continuance of the tenancy. 2 Mad. 226, Ref. 
{Wallace, J.). Ramaswamt Thevan v. Alaya 
PILLAI. 79 I.C. 881 = A. I. R. 1925 Had. 143. 

A mere omission to pay rent is mot a denial 

of the landlord’s title. {Newbould and Rankin, JJ.). 
Manmath kumae Ray v. Josalal Poddab. 

77 I.C. 5dl = 28C.W.N. 300 = A.I.R. 1924 Cal. 647. 
What amounts to— Recital in other documents. 

Where a tenant, in the memorandum of 
appeal in a land acquisition case described himself 
as the owner of the portion acquired and the 
I question was whether that amounted to a 
I disclaimer of landlord's title. 

I Held, that does not amount to “a distinct un- 
' equivocal renunciation of the tenancy " which is 
essential to constitute a disclaimer such as the 
law oontemplates. 

Courts have to bear in mind not only the nature 
of tho document in whioh the expressions oocu^ 
but also the nature of tho proceedings in re^rd 
to whioh tho document was drafted. In oonsidet* 
ine whether what has taken place amounts m law 
to a denial of the landlord’s title tho Court mus 
have regard not only to the language used and tne 
oiroomstances under whioh it came 
but must also oonsidet what the tenant 
by using the particular words under the partioulat 


CIVIL. CBIMINAL AND BBVIINIIB 


2022 


2021 


IiASDLORO and TENANT— Denial of title. 

■citouniBtanoes. (Sh/idiLdl, C,J. dnd P/orcitf, J.). 
•ZAI-UD-DIN V. FAKaa-UD-DlN AHMAD KHAN. 

73 I.O. 791=4 Lah. 160=S L.L. J. 517*s 

A.I.R. 1923 Lah. 454. 
—Where the revenue record which is preaump* 
*tivd evidenoe and whioh was unrehutted showed 
'that plaintifie were tenaots, 

Eeld, that thej could not challenge the title of 
•their landlord. {Leslie- Jones and Moti Sagar,JJ.). 
Mt. JaiKDAR t». LABHU. 4L.L.J.207= 

A.I.R. 1922 Lah. 163. 

—Dispossession. 

Onus— Bent suit. 

Where the tenant raises the plea of dispossession, 
it is essential for him to establish the plea to defeat 
'the landlord’s suit for tent which was justly due 
•■to him. [Bankin, C.J. and Afilter, J.). Sailendra 
Nath v. Satish Chandra. io6 1. G. 641=: 

46 C.L.J. 558= A. 1. R. 1928 Cal. 136. 
T—— Negatives right to rent. 

Where a landlord has dispossessed the tenant 
forcibly from some of the lands comprised in the 
■tenancy he is not entitled to recover rent even at a 
'^reduced rate. (Dcu, J.). Kbub LAL BINOH v. 
DABOGA Singh. 108 1 0. 891= A.I.R. 1926 Pat. 428. 


LANDLORD AND TENANT — Ejectment — Da- 
fence. '■ 

410 (F.B.) and A.I.R. 1916 F.C. 21, Bel. on. (Jack- 
son and ^illy, JJ.). JayARAMA NAIDD v. SEOY. OP 
STATE. 118 1.G. 490=1929 M.V.N. 143= 

A.I.R. 1929 Had. 441^ 

Tenant — Tmmemorial user — Bight to acquire. 

Although a tenant cannot acquire a presoriptiye 
right of easement in land belonging to his lessor, 
he may claim a right of easement based on im.-* 
memorial user, as there is no reason why an owner 
of land should not grant any privilege he pleases 
to his tenant. The relationship of landlord and 
tenant does not tender ioapplioable the principle, 
namely, when enjoyment of a right of this descrip- 
tion has continued uninterrupted for a long series 
of years, such enjoyment should be attributed to a 
legal origin and the Court should presume a grant 
or agreement. Whore the origin of the tenancy is 
known, but the origin of the right of easement has 
not been traced the tenancy does not rebut the 
presumption of a grant which arises upon proof of 
immemorial use. L.B. 7 I. A. 240, Foil. {Mookerje^ 
and Chotener, JJ.). TINKOBI PATHAE v . RAM 
Gopal. 70 I.O. 663=36 0 L.J. ldl= 

SO Cal. 3S6=A.I.R. 1923 Cal. 


■When tenancy terminates. 


**•-•*- w .... 

. If a tenant is ejected under a decree of a Civil 
-Court, there is a lawful ejectment and clear break 
in the tenancy. But the mere fact of a forcible or 
unlawfal ejectment does not necessarily break the 
'tenancy unless there is any evidence of subsequent 
•aoquiesoenoe therein on the part of the tenant. 
(Findlay, Offg.J.C.), Vithoba v. Sadasheo. 

92 l.C. 68= A.I.R. 1926 Nag.' 253. 

: What eonsUtutes. 

The refusal by the landlord to recognise lease of 
mining lights does not amount to dispossession of 
‘the lessee. What is wanted on the part of the 
^proprietor is a positive act of dispossession so as to 
■ enable him to invoke the doctrine as to lapse of 
time. {Das and Adami, JJ.). Midnapub Zamin- 
iDARY Co., Ltd. v. Ram £anai Singh Deo. 

91 1. C. 169=5 Pat. 80=7 Pat. L T. 188= 
1923 P.H.O.C. 254= = A.I.R. 1926 Pat. 130. 
—Easement. 

A tenant of a proprietor’s land oannot acquire 
en easement over other land Iwlonging to the 
rpzoprieter. The presumption always Is that 
• possession or user is permissive, 14 Ail. 185 and 
29 Oal. 863, Bef.; 1 Lah. 206; A.I.R. 1923 Lah. 694 
And A,1.B. 1926 Lah, 622, Disf, {Johnstone, J.). 
PDRAn V. Ghungab. 119 l.c. 418 = 

A.I.R. 1930 Lah. 119. 

• -Tenant can claim on immemorial user. 
Although a tenant oannot acquire a presoriptiye 
^ight of easement in land belonging to his lesGor. 
he may claim a right of easement based on im- 
memorial user. 6 Oal. 894 (P.O.); 4 Cal. 683 (P.O.) 
and300al. a81.Re/.; 29 Oal. 963, Dist. {Fazl Ali 
a^Chatterj*, JJ.). Kartio MANJHIv. BANamali 

^UKBbji. A.I.R. 1930 7 

Village stie —Enjoyment— Bights against 

^Oowrnnent. 

The title to grama natham (is., village aiUs) 
rests. in the Grown and a person who has enjoyed 
such site must prove in order to support his title 
either that be received it by grant or that he 
-^joyed adverse possession of it for 60 years 
Hence the enjoyment of such site for a period (say 
ao years) cannot raise a preaumption that the 

•person in enjoyment held it by immemorial right.. 

Bo-as to,thtow on, the Crown the burden of nrovlne 
•^Mjqontwy. ,4M,L,T.^440.; 2?.>M;ad.8a6.;.&:Madu; 


Acqalescence. 

Cause of action. 

Defence. 

Form of. 

Grove. 

Notice. 

Partial ejectment. 

Parties. 

PoBseasion. 

Proof. 

Right to. 

Tenants. 

Title. 

Trespasser. 

Waiver. 

What Is. 

When can be claimed. 

When oannot be claimed. 

UlscellaneonB. 

—Ejectment— AoqaleBcenoe. 

— <?onsfrt<ctiotw. 

Where plaiutifi acquiesced in the oonetrucUoni 
as teaaonoble appurtenances of the defendant’t 
dwellings and the defendants replaced them at 
they were before when the purpose for whioh they 
were erected was accomplished, 

that piaintifi has no cause of action. 
{Stuart, J.}. ISH NabAIN (J. RAMESBAR Lohar 

78 l.c. 164=22 A.L.J. 244=5 L.R.A. Rev. 91= 

^'LB. 1924 All. 433, 
—Ejectment— Cause of Action. 

Abandonment. 

Limitation for a suit for ejectment of a non* 
transferable occupancy ralyat for transferring the 
holding does not run until there is an abandon- 
ment of the holding by the tenants. (Grsoves and 
B,B. Ohose, JJ.). Jnanbndra Nath v. Joqendra 

™ 

— Option of renewal-Failure to exercise— No 
defence to ejectment. 

A l9»so proTidod a»t on the expiration ol the 
term written in this pnifa you wili teka a now 
eettlemont. The tenant, however, did not oxeroiso 
hisoptiraoi taking a now aettlomant whemtha 
term expired not did ha axatoUa that option with? 
» lOWQ&able time, . .. • 
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landlord and tenant — Ejectment — De- 
fence* 

Beld, that the tenant was not entitled to xeeist 
the suit for ejeotment by landlord. {Page and 
Mulliek, JJ.). BANSIDHAR DuBGA v. IsHAN 

CHANDRA. 119 I. C. 144=33 C W.N. 365= 

A.l.R. 1929 Cal. 407. 

Rent note part of an illegal transaction. 

If in a suit for ejectment on a rent note it is 
found that the alleged tenant is in posseseion under 
the rent note hut the rent note forms only a part 
of other documents forming one transaction and 
such transaction is illegal, it is open to the tenant 
to plead that the transaction is illegal. 
32 Bom, 449 ; 38 Bom. 709 and 89 Bom. 358, Bal. 
on; 22 Bom. L. R. 149, Dist. {Marten, C. J. and 
Pathar, J.). Bhavan Lallu V. Umar Mohammad. 
100 I.C. 1004=29 Bom. L.R. 97=91 Bom. 43= 

A.l.R. 1927 Bom. 129. 

Permanency— Prescription. 

Persons ^ho are admittedly paying a rent to 
landlord fox lands in their occupation, cannot 
claim to have prescribed for permanent occupation 
as long as their possession has never been incom- 
patible V7ith the landlord’s title. {Jnckson. J.). 
Venkata rattamma v. Chalasant Sree 
BAMULU. 99 I.C. 981 = 25 M.L.W. 78 = 

A.l.R. 1927 Had- 331=92 M L-J. 100. 

Voidable transfer— Reliance on another valid 

transfer. 

In answer to a landlord’s suit for ejectment 
against a transferee of absolute occupancy tenancy 
right on the ground that a particular transfer is 
voidable for want of consent, it is open to the de- 
fendants to contend in the alternative, th.at even 
if the transfer sought to be avoided be voidable, 
they are entitled to retain possession under 
another transfer which is binding as against the 
landlord. 11 N.L.R. 124, Bel. on. {Kinkhede, 
A,J.C.). SHEOBUXn 8ETH JAGANNATH. 

' 90 I C. 364= A.l.R. 1926 Nag. 184. 

—Ejectment — Form of. 

porcible expulsion unnecessary— Attornment 

— Paramount title— -Sufficiency. 

To constitute eviction forcible expulsion is not 

necessary. 18 C.W.N. 652, Foil. ^ . 

It is not necessary that the tenant should go out 
of poBsession. and if upon a claim being made by a 
person with title paramount he consents to an 
attornment to such person to change the title 
under which he bolds or enters into a new arrange- 
ment for holding under him. this will be equ»va- 
lent to an eviction and a fresh taking. A .1- «. 1921 
Cal 532 and A.l.R. 1922 Cal. 232. Bef. {Cumwg 
and Mukerji, JJ.). JOGENDRA LAL v. MAHESH 
r’RANDEA lf2 I.C. 172— 99 Cal. 1013— 

CHANDR . 47 C.L.J. 387=32 C.W.N. 999= 

A.l.R. 1929 Gal. 22. 

■Physical ouster not necessary. 


Actual physical ouster by a title paramount is 
not necessary to prove eviction, but there must be 
clear proof of title of the person claiming para- 
mount title and consequently proof of absence of 
title of the lessor. (Walmsiey and Chakravart%, 
JJ) RAM RANJAN ROYd. JaTANTILAL. 

96 I.C. 14=30C.W N.710= 
44 C.L.J. 449 = A.l.R. 1926 Cal. 906. 

— Physical act unnecessary. 

To constitute an eviction, a physical aot may 
not be necessary ; all that is necessary is some sot 

which constitutes a 

permanent nature with the legal right of the tenant 
to enjoyment o! the premises during the term. 


LANDLORD AND TENANT-Ejectmeni-Pavr 
ties. 

{Pearson, J.). GOPIBAM BHOTICA v. BIBSESWAR. 
I>DTT. 93 I.C. 81=43 C.L.J. 94= 

A.l.R. 1926 Gal. 946. 

—Ejectment— Grove. 

Cause of action— Land ceasing to be a grove. 

Where a land was leased as grove and it later on - 
became waste and houses were built upon it, a. 
cause of action for ejectment arises when the land 
completely ceases to be a grove, and the mere build- 
ing of one bouse would not by itself give rise to ■ 
such a cause of action. \Raflque and Piggott, JJ.), 
Bakbti Quar t>. Ganga Prasad. 

63 IX. 226 (All). 

—Ejectment— Notice. 

Prioate land— Annual tenancy — Not neces- 
sary. 

The annual tenancy of private land (manjhihas) 
of a landlord ceases on the termination of the year 
and to ejeot the tenant no notice to quit is neces- 
sary as in the case of occupancy and non-occu- 
pancy riyate, as on the expiry of the lease the 
tenant becomes a trespasser. {Jwala Prasad and ' 
Wort, JJ.). PBATAP UDAI Nath V. JAGANNATH. 
118 I.C. 309=10 P.L.T 453= A I.R. 1929 Pat. 444. 

Necessity— Anomalous mortgagee. 

In the case of an anomalous mortgage of agri* 
cultural land, where the mortgagee vvho was en* 
titled to remain in possession only during the 
mortgage term, continues to be in possesoion after 
its expiry, he becomes a yearly tenant by implied 
tenancy and then cannot bo ejected without proper- 
notice to quit. {Krishnan and Waller, JJ.), GOPI 

Nath chowdhari t>. Kbistno Chowdhaei. 

87 1.0. 669=21 H L.W. 982= A.I.R.1629 Mad. 881. 
——Fresh one. 

A defendant’s possession after notice to quit is' 
as a trespasser, and no fresh notice is necessary. 
{DhobUy, Ag. C.J.). Tesbwant v. Bbiwappa. 

68 I.C. 178= i. I.R. 1923 Nag. 129. 
—Ejectment— Partial ejectment. 

Area understated — Mistake. 

Where in a suit for ejectment the numbers of 
the plots in question are given fully, but the total 
area is understated, such understatement will not 
defeat the suit as one for ejectment from portion 
only, provided that it was a mistake which would^ 
not mislead anybody. (B. B. Gliose and Panton,- 
JJ ). i\lANMOHAN OHOWDHURY V TURNER MORRI- 
SON & CO. 83 C W N. 930=51 C.L.J. 820= 

57 Cal 434= A.l.R. 1930 Cal. 69. 

Area— Understatement. 

If the whole of the land forming the subject- 
matter of the tenancy is included in notice and 
suit in ejeement but there is an understatement of 
the area the defect would not be fatal. {Mukerjee 
and Mullick, JJ.). BANAPDOJA o. AJIJUDDIN 

120 I.C. 455 = 33 0 W.N. 659=49 C-L-J. 555= 

37 Cal. 10= A.l.R. 1929 Cal. 651. 

Only under special circumstances. 


Partial ejectment can be allowed only under 
special circumstances, and cannot be decreed as 
a rule Either the landlord is entitled to eject the 
tenant or is not ; some strong case must be made 
out for the purpose of holding that the landlord 
can ejeot a tenant from only a part of the tenancy 
(B B. Ohose and Graham, JJ.)> CHANDRA ^OHAN 
V. MEHEBJAM BANU. = 

—Ejectment— Parties. _ 

Servant, wife or relative, no good. 

Possession wrongful or otherwise 
than physical presence of a person and so no suit 
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iJiJlNDtORD AHD TENANT — EJeotmant-Par' 
tiei. 

rfor ejectment oatt be instituted against a servant, 
wife or relative of a person in possession without 
impleading latter as defendant. [Niamatullah, J.). 
.•SHIVALINQA MAHADBO V. KUilODINI DBBl. 

&.I.R. 193d All. 224. 
— ^ D eath of defendant under tenant— Heirs have 
■no right to continue proceedings. 

The lower Appellate Court decreed the plaintiff's 
'--suit for ejeotmant and dlieoted possession to 
be given to the plaintiff as against the defendants 
who were under tenants on the land. One of the 
•defendants died during the pendency of the appeal. 
His heirs applied to continue the appeal, 

Held, that his heirs had no right to maintain 
the appeal not having inherited any right from 
their father as against the landlord. {Cuming and 
Boy, JJ.). ASWINI KUUAB 8ABDAB V. SiTAL 
PARWi. 119 1.C. 603-32 C.W.N. 317. 


—Ejectment— Possession. 

• D ecree — Agitation permanent tenancy — Ho 
- ground to retain possession. 

In an ejectment suit the tenant set up a defence 
•of permanent tenancy which he failed to establish. 
The suit was decreed. On appeal the decree of 
the lower Court was confirmed, but. on the tenant 
.giving a purshis, he was permitted to file a sepa- 
rate suit to have his right of permanent tenancy 
ostabliahed by a fresh suit.” The owner of the 
land tried to execute the decree and obtain posses- 
sion. The tenant brought the present suit for 
a declaration that he was a permanent tenant, 

Held, that as the appellate decree in the former 
stood, the tenant was entitled to bring the present 
suit, but it did not follow that until he had esta- 
blished his right of permanent tenancy in the 
present litigation, he was entitled to retain posses- 
• sion merely on the strength of the former order in 

appeal. {Madgavkart /.). Jatarau Bhiwaji o. 
Dattabam JATABAM. 31 Bom. L.R. 1289*= 

A.I.R. 1990 Bom. 63. 

* OwiMion of area under possession. 

If it be a faot that a part of the land of tenancy 
was excluded from the notice to quit and from the 
•'Suit in ejectment and of such part the defendants 
are in possession as tenants under the plaintiff, 
the plaintiff cannot possibly obtain a decree in the 

suit, {Mukerji and Mallik, JJ.). Budardoji v. 
Ajjjuddin. 120 I.C. 495=33 C.W.N. S39= 

49 O.L.J. 653=57 Oal. 10= 
A.l.R. 1929 Cal. 661. 

Purchase by landlord-^Tenant continuing in 
.possession — Suit ioHl not lie. 

Where the plaintiff landlord has purchased 
-defendant-tenant’s holding within 12 years of suit 
but it is found that the defendant has all along up 
■to the date of suit, beeu la possession as raiyat 
irom before the sale notwithstanding the sale, 
.plaintiff’s suit for ejectment of the defendant wlli 
not He. [Bucknill, J.). Kailohi OHANDBA 
MASANTI V. BADAL MANJHI. 98 I.c. 219* 

TV 1 . A.l.R, 1927 Pat. 84. 

• HosMe to landlord— Starting point. 

Where it was found in an ejectment salt by 
iaudlord that the defendant had come Into 
possession of the land with the permission of the 
tenant in possession and after the tenant left the 
land the defendant was recorded as tenant in the 
•plaintiff’s Sherista and oontinned to remain in 
rsossesBloD, 

Held, that the possession of the defendant would 

assertion of a 

fStoitUoftUle and Ark 144 would apply, (5and#r> 


LANDLORD AND TENANT-Ejectmant^^^^dy 

son, C. J., Rankin and Qraham, JJ.). PBOHIiAD 
Chandra Modak v. mohbndba Chandra bat. 

98 I.C. 94. 

Permissive— Alternative case. 

Where a suit was brought against a person des- 
cribed to be tenant, for possession of the leasehold 
property and the defendant had denied the tenancy 
and asserted that he had been in adverse possession 
for a period of more than 12 years and the said 
tenanoy was found to be not established, 

Held, the plaintiff is not precluded from assert- 
log and establishing that the possession of thd 
defendant was permissive. 25 All. 256, Ref, 
{Kanhaiya Lai and Sulaiman, JJ.). BADKISHEN «. 
RaghUBIR DaYAL. 74 I.c. 991=49 All. 81 = 

A.l.R. 1923 All. 409. 

— Ejectment— Proof. 

Relationship— Permanent tenancy — Oniw. 

When a tenant in a suit by his landlord to eject 
him sets up a defence that be has a right of perma- 
nent tenancy in the lands, the onus of proving that 
he has such right is upon the tenant. But before 
the burden can be so oast on the defendant'tenant 
the legal relationship between the plaintiff and the 
defendants must be established to be that of land- 
lord and tenant. A.l.R. 1924 P. 0. 65, Rsf. on; 
A.I.R. 1922 P.O. 292, Ref. {Wallace and Srinioasa 
Ayyanoar, JJ. afterwards Odgers and Wallace, JJ.), 
AlTANABS ANDEANITALA SWAMIGAD EALI DB- 
VASTHANAU t». PBRIAKABUPPA THBVAN. 

118 I.C. 279=30 U.L.W. 583= 
A. I. R. 1929 Uad. 617. 

Title of landlord. 

In a suit for ejectment, the faot that the tenants 
have not been able to establish a cleat title is no 
ground for the landlord getting a decree unless he 
can prove his title. (Duval, J.), LiLA SlNdHv. 
Chandra Badan Singh. 108 I.C. 43= 

A.l.R. 1928 Cal. 348. 

Initial ornts ani shifting of onus. 

In a suit of ejectment the plaintiff must prima- 
rily prove his title to obtain possession of the land 
in suit. Then the onus may shift aooording to the 
defence of the defendant. If the defendant admits 
to be a tenant but claims a higher right than what 
ordinarily a tenant possesses the onus must be 
upon him to prove it satisfactorily. If on the other 
hand, the landlord seeks to eject the defendant 
whose tenancy he admits the landlord must prove 
that the tenancy was by some legal means de- 
termined, (Suhrawardy and Jack, JJ.). NAGBNDBA- 
NATH YA8U V. SBHIBADAB RDIDAB. 

113 I.O. 578 (Gal.). 

Permanent tenancy— Onus on fenanf. 

It oannot now be doubted that when a tenant of 
lands in India, in a suit by his landlord to eject 
him from them, sets up a defence that he has a 
right of permanent tenanoy in the lands, the onus 
of proving that he has such right is upon the ten- 
ant. A.l.R. 1924 P.O. 65 and 16 Oal. 223 (P.O.), 
Rel. on ; 32 Oal. 61 (P.O.) and 28 Gal. 738, Disl, 
(Rankin, O.J. andM%Uer,J.). MONMOTHA NATH 
V. Rajeswab Rai. 107 I.O. 81=53 Oal. SOSsf 

82G.W.N. 164aA.I.R. 1928 Gal. SIS. 
— — iJssenfials. 

It is Inoumbent on the plaintiff's landlord 
seeking to eject persons on the ground ^t they 
were tenants to allege and prove not merely his 
title as landlord but also detarminatlon of 
the tenanoy is one or other of the ways known to 
law. (Srinivasa Ayyangar and Ananthakrishn^ 
Ayyar, JJ.), SadiyuU RAYUDH v, Eamauah^ 

VHaEBAJO. 112 l.c. 281 (lad^K 
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LANDLORD AND TENANT— Ejeetmeok— Proof. 

— — ^rfmw'ston and assertion — Failure of latter^ 
Proof of former — Unnecessary, 

If a landlord claims a tight to eject and a 
defendant both denies that right and claims 
occupancy rights in himself, the rejection of the 
tenant’s claim is no evidence of the landlord’s. 
But if the tenant admits the right to eject, by 
admitting that he is tenant, but pleads that it is 
barred by his occupancy right, then the removal of 
the bar leaves the admission as efiective proof of 
the landlord’s right. 48 Mad. 567 (P.C.). Foil. 
{Jachson. J.), Vekkat Battamma V. Chalasami 
Sbeeramulu. 99 I.c. 981 = 25 M.L.W. 76= 

A.I.R. 1927 Mad. 331 = 52 M.L.J.IOO. 

■ Permanent right. 

In a suit for ejectment if the tenants claim any 
permanent right it is for them to substantiate it. 
(Greaves and B. B. Ghose, JJ.). BiKGSHi Badan 
Haldar V. Ratan Ijardab. 92 I.c. S61 (Cal.). 

In a suit by ■which the plaintiff seeks to eject 

the defendant from certain plots of land upon the 
allegation that the defendant had purchased 
the holdings without the knowledge and consent 
of the landlord item whom the plaintiff has taken 
mouraski mokarari settlement of the holdings, 
the onus of proving the character of the jamas is 
on the defendant. 32 Cal. 51; 14 Cal. 3S2 ; 
15 Cel. 89 ; 12 M. I. A. 292 ; 23 C. W. N. 201, Bef. 
(Mukerji, J.). SATISH CHANDRA GHOSE v. DEBEN 
DRANATHDEY. 85 1. C. 686 = 

A.I.R. 1925 Gal. 761. 

Occupancy right— Onus on tenant. 

When a tenant of land in a suit by his landlord 
to eject him from the land sets up a defence that 
be has a right of permanent occupancy therein, 
the onus of proving that he has such a right is 
upon the tenant. A.I.R. 1924 P.C. 65, Foil. (Z)sta* 
doss, J.). Thriuputhi GODNDAN t). Sramanna 
jGOUNDAN. 86 1. C. 182=21 M. L. W. 118= 

A. I. R. 1925 Mad. 477=43 M. L. J. 654. 

Permanent tenancy — Onns— J*’<icfs to he proved. 

In suits for ejectment whore permanent tenancy 
is alleged by the tenant the question is whether 
the true inference from facts is that the tenure is 
permanent or precarious the burden of proof being 
on the tenant. Where the letting appears to have 
been made in 1876, but the original purpose of the 
letting was not known though the date, the names 
of the parties, the land and the rent are known and 
where the terms have to be inferred from subse- 
quent conduct of the parties the principle is just 
as applicable as in cases where the date of the 
origin of the tenancy and the names of the parties 
are not known. {Rankin, J.). JNANENDRA Nath 
DOTT V. NaSEA DASI. 83 I. G. 948= 

39 C. L.J. 526 = A. I. R. 1924 Cal. 991. 
——Where in an ejectment suit the plaintiffs’ 
main case was that the defendants were on the land 
and that they were trespassers with no rights to 
remain on the land and the defendants admitted 
the plaintiffs’ superior title to the land, 

Held, that the defendants must show that they 
had a right to remain. {Netobould and Panton, J J .). 
Pbobodh Chandra Das v. Birsinha bagani. 

71 I. 0. 319=A.I.R. 1924 Cal. 350. 
■ Initial burden and shifting of onus. 

The landlord before ejecting the tenant must 
prove that the tenancy was terminable and was 
validly terminated. The burden is only then shifted 
•to the tenant to prove that ho has a permanent right 
of ocoupaney. The burden which primarily lies 
upon the landloid is Dot affected by the failure of 
Ahe defendant to prove the alleged permanent 


LANDLORD AND TENAKT^EjeotmeBt— Tan&nti^ 

tenancy. {Spencer and Kumarastoami Sastri, JJ.), 

Subbarayadd t). narabimha Rag. 

82 I. C. 623=1924 M. W. N. 593= 
A. I. R. 1924 Mad. 907=47 M.L.J. S96. 


—Ejectment— Right to. 

Against trespasser — Asiertion of title. 

Where a defendant to a landlord’s suit for eject* 
ment does not claim to hold the land as a trans* 
ferce from or even as a licensee under, the tenant 
lawfully entitled to possess the land but claims 
adversely to him and where the person in whom 
the right to the tenancy lawfully vests for the 
time being, does not acquiesce in such possession, 
or support it, he is liable under law to be ejected 
by the landlord as a trespasser, quite Independ* 
ently of the tenant, if it be shown that his interest 
as landlord and paramount owner is or is likely to 
be jeopardised by such wrongful entry of the tres- 
passer into possession ; the very continuance of the 
trespass on the land against bis will, i.e., after be 
has signified bis intention to treat him as a tres* 
passer, ought tc give the landlord a right to insti- 
tute a suit for ejectment. 11 N. L. B. 124; 
A.I.R. 1922 Nag. 216, R«/. {Kinkhede and Staples, 
A.J.Cs.). MT. GOURA V. BBRIBAM. 122 I.C. 259 = 

25N.L.R. 198 = A.I.R. 1930 Nag. 124. 

Termination of tenancy — Forcible eviction. 

The tenant whose right is determined has no 
right to remain forcibly upon the land and say to- 
his landlord that be will cultivate that land till 
such time as be is evicted by a Civil Court. Front' 
the moment the title of the tenant expires, the 
landlord is in possession in the eye of the law, and- 
provided that he does not uee undue force, he is 
entitled to go upon the land and if necessary to use 
force for the purpose of asserting and maintaining, 
bis possession. {MuUick and BucknUl, JJ.). 
Gita Prasad v. Emperor. 81 I.C. 533= 

8 P.L T. 656=1924 P.H C.C. 29=25 Cr L.J. 919= 
3 Pat. L.R.Cp. 27=A.1.R. 1925 Pat. 17. 

Tenancy not proved — Decree on ownership. 
Even where the landlord'plaintiff fails in an. 
ejectment suit to prove specific tenancy set up by 
him, be is entitled to a decree on the ground o£ 
ownership if the defendant is in no way taken by 
surprise. 25 All. 498, Foil. {Qokul Prasad, J.). 
LACHMAN DAS t:. MULCHAND. 71 I.C. 441= 

A.I.R. 1923 All. 411» 

—Ejectment— Tenants. 


•T7/to are not. 


The fact, that the landlord after knowing that- 
le original tenant was dead, passes receipts only 
I the deceased tenant’s name, and enters the 
ime of the defendant only in the column headed- 
name of person actually making payment, 
irongly shows that the landlord did not intend 
I treat the defendant as tenant and so landlord s 
lit to eject defendant is not barred on account of 
loh receipts. 7 C. W. N. 132, Bel. on ; 1 Cal. 391 

\C.),Dts^ {Srivastava, J ). SADHNOO o. BAIJU. 

114 I.C. 763 = A. l.R. 1929 Oudh 333. 
•Who are not. 


rr fiv UT p , , 

Where a person first claimed the fields for him- 

If under a bequest by another person J'** 
krds changed the plea and contended thathe wob- 
titled to hold as a trustee under the will for tne 

Q and widow of that person, 

Held, that on the pleadings the person was “O* 
Qant and was liable to be ejaoted as a trespasser. 
btval, A.J.C.). &ANPAT RAO o. TH^LUA. 

105 I. C. 499=24 N. L. H. S-- 
A. 1. R. 1928 Nag. 70- 
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—Ejectment— Title. 

Denial^Good only if before suit. 

The denial of a landlord’s title, to be valid, must 
be anterior to the filing of the suit to eject the 
tenant and a denial of title made in the course of 
the pleadings in the euit cannot furnisb a cause of 
action. {Mohiuddin, A. J. C.). MiB Haidab v. 
JANKIBAM. 122 I.C. 271. 

-Ejectment— Trespasser. 

Subsistence of tenancy — No bar. 

It Is not open to a defendant who is sued as 
trespaseer for ejectment by landlord and who does 
not hold under the tenant, to plead that the tenant 
has not abandoned the holding. {Batten, J.C.), 
DBBUBAM V. PBAHLAD PrABAD. 69 I C. 559» 

A.I.R. 1623 Nag. 79. 

—Ejectment— Waiver. 

——Continuing after notice. 

Where plaintifis permitted the defendant to con* 
tinoe in possession for two years after notice 
and did not sue him for ejectment so long, and for 
the 8nb8e(iuent years the defendant did not pay 
any rent nor was it accepted by plaintifis. 

held, there can be no waiver. {Bhobley, A.J.C.). 
YESHWANTv. SHIWAPPA. 681.0.178= 

A.I.R. 1923 Nag. 129. 

—Ejectment— What is. 

Not a mere trespass. 

Eviction is not a mere trespass, but something 
of a grave and a permanent oharaoter done by the 
landlord with the intention of depriving the tenant 
of enjoyment of the demised premises. Upton v. 
Toumend, (1655) 17 0. B. 30, Foil. (Cuming and 
B.3. Qhose, JJ.). Biseswab Sabeab v. kali 
ObABAN. 94 I.C. 418=44 C.L.J. 27= 

A.I.R. 1926 Gal. 908. 
—Ejectment— When can be claimed. 

Use for purpoasj not warranted by grant. 

Where a suit is brought for the demolition of 
certain buildings ersoted by the defendants on 
common land, in which the defendants who ate 
weavers, being permitted to erect their looms, 
subsequently build kothas on the land without the 
consent of the proprietors, though the defendants 
cannot under a well'ieoognized custom be ejected 
60 long as they use the land lor oarrying on their 
trade, yet when they divert the site to another pur* 
pose not warranted by the grant and build upon it, 
they forfeit their rights of use and are liable to 
ejectment. 54 P. R. l886,i’oif. (Tapp, J.). HUKAM 
SlUGH V. EHAIBO. 31 P.L.R. 181= 

A. I. R. 1930 Lab. 556. 

Where a person does not obtain a lease 
executed and registered in conformity with the 
provisions of law, he cannot resist ejectment, nn* 
less the case may be brought within the tangs of 
one or other of the pilnoiples of equity established 
in Maddison Aloerson (where there is parol oon* 
tract and snob performance of it as unequivocally 
refers to the contract, equity will charge the party 
with sets done its ezeoutloQ of the oontraot) or in 
Walsh V, Landsdah (enforceable right of speolfib 
performance of oontraot is a good defence to an 
action for the ejeotment.) (Muherji and Gra* 
hom, JJ.). knitw 0. Jadunath Majumdab,'^ f 
112 LO. 865=55 Oal. 1090=33 O.W.N. 383= 

^A. 1. R. 1929 Cal. iOl. 

. I I i Oudh—Land appurtenant to dwelling. t\ - < 

‘ In Oudb small pieces of land are usually appnz* 
tenanHo the dwelling bouse of the tenant and the> 
tdfiimOdah duly ha ejected from such a pieoe of 
landJ^When it is establiidhed that-he has not ~exer* 
^ndiirgbtaoteri it for^twelve ^ ^esirs, oh^hed'^sif 


LANDLORD AND TENAKT^Bjectment^When 
cannot be olaimed. 

his ezeioise of rights is less than twelve years, he 
has not had the permission of the zamindar tO’ 
occupy it or when he is ejected from the dwelling 
house itself. A.I.R. 1926 Oudh 893, Bef. (Stuart, 
CJ. and Gohiran Nath Misra, J.). RajkbisHNAo. 
Saheb Bakhsh. 98 LO. 1044=3 O.W.N. 937= 

8 L.R.A, Rev. 20= A.I.R. 1927 Ondh 37. 

- ■ Non-payment of rent. 

The fact that a lease is allent on the question 
whether the lessee would be liable to ejeotment for 
Don’-payment of rent ie not in itself an Implication 
that the lessee cannot be so ejected. {Dalai, \J.C.)» 
KALu Singh v. Hanbbaj upadhiya. 

_ 78 LC. 47=A.1.R. 1925 Oudh 270. 

— EjecineDt— When cannot be claimed. 

In 1918 the landlord contracted to grant a per- 
manent lease in respect of certain land. No forxnal 
lease was executed underthe terms of B. 107. T. P. 
Act. Pursuant to the contract the tenant obtained 
posseseion of the land and erected permanent and 
costly structures thereon. The landlord was aware 
of the erection of those struotaies and must have 
realised that the tenant would not have 
oonstrnoted such a building unless he was assured 
of the possession of a permanent right in the land. 
In December, 1818, the landlord gave notice to the 
tenant of his refusal to speoifioally perform the 
contract. The landlord in 1928 brought a suit for 
ejectment against the defendant, 

Held, that the landlord having allowed the 
tenant to erect structures on his land would not be 
allowed to eject the tenant as he acquiesced in 
tenant’s conduct. Bamsdm v, Dyson, (1866) 1 H.^. 
129 and Gregory v. Mighell, (1881) 18 Yea. 826, Foil,’, 
21 All. 496 (P.O.), Disf.: 28 Oal. 698 (P.O.) and 
A.I.R. 1926 P.O. 146, Bel. en. (Muherji and Gra- 
ham, JJ.). ABIFP V. JADUNATH MAJUUDAR. 

112 I.C. 66d=68Cal.lO90=S3O.V.N. 838= 

A. 1. R. 1929 Oal. 101. 

—Although with regard to the homestead land 
the lessor is a raiyat, the lessee, if he holds other 
lands as a settled raiyat, In the village, would hold 
such homestead land as a raiyat and would, there- 
fore, be protected from ejeotment. (Cumingr, J,), 
PBA8ANNA KUMAR V. KEDARNATH. 

90 I.O. 497= A.I.R. 1926 Oal. 299. 

^PoMsssion over 12 years. 

If a tenant has been in possession of a plot o I 
land as a tenant for more than 12 years, he obtains 
a right by such poesession to remain in actual en* 
joyment of the land and the landlord oannot de- 
prive him of such enjoyment. 16 O.W.N. 684, Bst* 
on. (Misra, J.). HULAS ti. BARKATUNNISSA. 

94 1.0. 1034=1 Luck. 469=13 O.L.J. 638= 
3 O.W.N. 475= A.I.R. 1986 Oudh 393. 

Crimswol oomplawf— Not ' quasur '—No right 
to eject. 

If a tenant has a grlevanoe against the landlord 
and files a complaint in a Oxlmlnal Oouit, his act 
cannot be considered as a ’'quasar" making hist 
liable to ejectment. (Afisra, J*.). bdOHAMUAD AQtL 
V, SHSO BakHBB. 91 1.0. 1055=13 Oil J. 1H= 

A.I.R. 1926 Oudh 263. 

; Tenants under usufructuary mortgagee. 

' Wherd the landlord grants a nsufruotuary .mort* 

I gage of tenancy land and the mortgagee eeftlea ihd 
land^wlth ienan^^tire Uenan'ts, after they hava 
: acquired oooupanoy ‘ rights, eainnotba ajeotedhy 
; landlord after th6‘ mo^ge < Is tadeemad. AJT.lr 

19 ie vatl 60s; PrMoii 
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LANDLORD AND TENANT— Ejectment— Wbea 

caDDOt be claimed. 

JJ ). MANJHIL Lad BISWANATH SAH DBO 1). 

Shaikh Mohiuddin. 97 I C 832* 

r 8 P.L.T. 92*1926 P,H.e.C. 300. 

Landlord lea$infi his right. 

Nobody but the 1-tndIord oan eject a teuaiit for 
arrears of rent. Landlord who has leased his 
proprietary rights oe+ses to be a landlord for the 
purpose of ejectment. {Hallifax, A.J.C.). QANAPATI 
TELI y. Daji. 63 l.C. 855=A.I.R. 1923 Nag. 35. 

——A transferee of fixed rate tenancy cannot be 
ejected from the house of the tenant especially 
when transferee has no other house in the village 
for his roMdence and for keeping cattle. {Sluart 
and Ryves, JJ.). THAKURJI MAHARAJ t). ANANT 
BHARTHI. 69 l.C. 834 = 20 A.L.J 922= 

i L.R.A. Rev. 5= A.I.R. 1922 All. 338, 

' ■ In order to maintain an action for ejectment 
a plaintifi (landlord) must be entitled to immedi 
ate entry into possession and before a landlord can 
eject his tenant’s transferee he must prove abandon- 
ment by the tenant. A tenant’s holding is one and 
indivisible ; where it is not alleged that he has 
refused to pay the rent of the whole, he cannot he 
said to have abandoned the holding while still in 
possession of part. (Sallifax, A.J.C.). Jodhraj 
V. Daulat. 18 N.L R. 109= 

A.I.R. 1922 Nag. 241. 

From portion of holding. 

■ A landlord cannot break up his tenant's tenure 
into portions and a suit by the landlord to eject a 
tenant, on service of notice, from a portion of the 
holdings, on the ground of non-payment of rent, is 
not maintainable. {Prinsep and O'Kinealy. JJ ). 
RAMAHANIE V. GANBSH. 64 I.O. 350= 

33 C.L.J. 913. 

——A cultivator who is in possession of land as a 
bona fide tenant under a settlement entered into 
with a de facto proprietor who in good faith induced 
him into the land is not liable to be ejected by the 
real proprietor as a trespasser on the ground that 
the de facto proprietor had no power or authority to 
settle the land which was not his. {BuckJandand 

Cuming, JJ.). Arabudla v. Sunamani Das. 

63 l.C. 932 (Cal.). 

— EJeotmeat— Ulsoellaneoas. 

-—Oudh. 

It is settled rule of law- In Oudh that a land- 
lord must have recourse to the ordinary process of 
law if he wishes to eject a tenant or thekadar and 
if he does so forcibly the tenant or thekadar is 
entitled to recover possession of his holding on the 
ground of illegal ejectment. So another lessee of 
the same land cannot also recover possession of the 
land by treating the tenant as trespasser. 8. D. 
No. 9 of 1925; S.D, No 33 of 1891 and 3 U. D.149, 
Ref. {Misraand Pullan, JJ.). AMBIKA Prasad v. 
BENI MaDHO. 118 I.O. 841=4 Lack. 649= 

7 0. W.N. 343=A.I.R. 1929 Oadh 529. 
Right of re-entry. 

An illegal ejectment of a tenant by the land- 
lord does not give the landlord any right of re- 
entry. {Dalai, J.). Nand Lad v. Emperor. 

112 l.C. 680=27 A.L.J. 92= 29 Or.L.J. 1098. 

— Enoroaofament. , , x v 

Adjoining waste of landlord — Cannot be 

evicted after 12 years. ^ 

An enoroachmsnt by a tenant from tno 

adjoining waste of his landlord is primafaeie made 
by him in his character as tenant and if the lApd 
lord takes no steps to evict him for 12 years, his 
right to recover actual possession becomes barred, 
although his title to receive fair rent is not barred: 


landlord and TENANT-Ex-proprletary ten- 

anoy. 

2 C. L .T. 125; 8 C. L. .T. 557; 53 I, C. 181- 

A-IR. 1922 Cal. 185; 35 Mad. 618. Rel. on. {Tek 
Chand, J.). Amab Nath u. Thakru. 117 l.C. 810= 

A.I.R. 1929 Lab. 469. 

On stranger's land^Not liable for additional 

rent. 


A tenant who has agreed to nay to the landlord 
rent only in respect of the area actually under 
cultivation is not liable for the payment of rent 
to the landlord for the land of a stranger con- 
tiguous to that of his own and which was en* 
croached upon by him (S B. Ohnse and Roy, JJ.). 
Jatindra Nath v. Tbailokaya Nath. 

105 l.C. 737= A.I.R 1928 Gal. 142. 

On stranger's land^For the benefit of the 

landlord. 

Where during the continuance of the tenancy 
a tenant encroaches upon land belonging to a 
third person, his possessioa of the land so en- 
croached upon is prima facie for the benefit of 
the landlord. In such cases the presumption 
is that encroachments made by the tenant are 
a part of the holding and on the termination of 
the teoanoy the tenant must render them up to 
the landlord whether he has directly under- 
taken to do so or not : Andrews v. Hailes, (1853) 
22 L. J. Q. B. 409; Earl of Lishurne v. Dawes, 
(1866) 1 0. P. 259; 19 0. W. N. 772 and (1918) 
M. W. N. 38, Foil. {Tek Chand, J.). Nanak 
GHANO V. GAMAN. 107 I.O. 386= 

A.I.R. 1928 Lah. 331. 

— — Ji’air rent. 

If it is a case of encroachment by the tenant, the 
landlord, notwithstanding the tenant’s assertion 
to hold the land encroached upon as a part of the 
admitted tenancy, may still have a right to have 
fair rent assessed for the land. {Suhrawardy and 
Mukerji. JJ.). Devendba Naratan «. JHUMDR 
PbamaNIK. 95 l.C. 622=43 C.L.J. 387 = 

A.I.R. 1926 Cal. 883. 

Under colour of tenancy— No tenancy and no 

adverse possession. 

The possession of a tenant who takes into his 
holding land which has not been let to him and 
holds it under colour of his tenancy, cannot be 
said to be adverse as against the landlord nor does 
he become tenant thereof. {Kinkhede. A. J. G.), 
Banan V. Ranjit Singh. 89 l.C. 732= 

A.I.R. 1926 Nag. 99. 

—Owing to deficiency— No right. 

The lessee is not entitled to encroach on other 
land of lessor because the amount of land of 
which possession was Riven was less than the area 
stated in the lease. {Newbould and Cuming, JJ.). 
DINANATH DAS V. GOPAL CHANDRA DAS. 

67 l.C. 90= A. I. R. 1923 Cal. 309. 

—Escheat. 

-The right to possession of a permanent lessee 
on the failure of heirs does not revert to the grantor 
but escheats to the Crown; 1 Cal 391 (P. 0.), 
Applied. [Cuming and B. B Ohose, JJ.). PANCHU 
Bala Debi v. Jotindba NathGoswaui. 

98 l.C. 173=33 Cal. 816= 
43 C.L.J. 667=30 C.W.N. 821=A.I.R.1926 Cal. 993. 

—Ex-proprletary tenancy. 

- A tenant of an ex-proprietary holding cannot 
evade payment of rent to the snoceaBor-in-intetest 
of person with whom he enters into an 
to poy rent. (D.lal. /.). NATHU «• 

-When it is not established or found that a 

tesldent of a village is a proprietor In the Tillage, 
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XANDLOBD AND TEKAKT — Ex-proprletap^ 
tesanoy. 

-ihe ordinary prosumption is that be is a non* 
'proprietor. (Jhi Lai, J-). Hab Nath v. Mohan 
Lal. 115 I,C. 422=1U L.L.J. 519= 

A.I.B. 1929 Lah. 12). 

‘Bight to sell house— Title hostile to proprie' 

• tor— What is. 

Ordinarily a non*propEietot is not entitled to 
sella house built and oooupied by him but no- 
thing prohibits him from granting a lease of suoh a 
house to another person. It is possible that in the 
'Oase of kamins who are given or permitted to build 
bouses in consideration of their doing eervioe to 
the proprietors, there is an implied covenant 
that the grantees shall occupy tho houses person- 
■ally. 

Where it was not established that it was an 
essential condition, express or implied, of the 
permission granted by the proprietors to a non- 
proprietor that the latter shall occupy tho bouse 
personally. 

. Held, that the act of a non-proprietor in renting 
■the house to another person did not amount to a 
breach of the condition of his tenure and therefore 
to an assertion of title adverse to the proprietors, 
■or that the possession of that person was adverse 
to the proprietors, (/at Lai, /.). Ghania v. SANTA. 

112 I.a. 327=A.I.R. 1928 Lah. 495. 


•Tenant— Position of. 


An ex-proprietary tenant is not a tenant of the 
one partioulai proprietor who putohases the sir 
land bat is a tenant of the whole proprietary body. 
.^5 All. 27 (F.B.), Poll. (DcUal, J.) Sohan Lal V. 
MAEHAN LAL. 94 l.G. 171 (ill.). 

— Forfeitare. 

‘Express repudiation. 

The principle of forfeiture by dvsolaimer is that 
where the tenant denies the landlord's title to 
treoover rant from him 6ona^s on the ground of 
seeking information of snob title or having such 
title established in a Court of law in order to 
protect himself, he is not to he charged with dis- 
claiming the landlord’s title. But where the dis- 
claimer is done not with this object but with an 
express repudiation of the tenancy under the land- 
lord, it would operate as forfeiture. {Suhrawardy 
■and Mallik, //.). HatimuIiI/AH v. Maeobibd 
AIiIJA. 113 I.O. 13=32 O.W.N. 391= 

A.I.R. 1928 0«1. 312. 
-Non-payment of rent — Con be relieved, 

- Even where the provision in the lease is to the 
cfleot that the forfeiture of the lease should result 
not on the mere non-payment of any rent on due 
-date but on some subsequent date or on the 
happening of farther conditions the forfeiture oan 

be relieved against. 12 M L./, 210; 28 Mad. 889 

‘9 M.L.J, 881 and 2i I.O. 
189, At, on. (Srinivasa Aiyangar, /.). Bambbah- 
MAM V. Kota Bami Rbddi. 108 I O 273= 

1927 a08=A.I.R, 1928 Mad. 280. 

—^BeUef against. 

^ Eellel against forfeiture cannot be granted 
■in connexion with decrees other than oonsent 
-deorees. A I,R, l928 Bom. 404, Dist. (itadhavan 
.Natrand Jackson, JJ.). Qibidhabidoss OO. «. 
PABA APPADUBAI. 107 I.C. 792=81 Mad. 157= 

1928 M.W.N. 79= 27 M.L.W. 138= 

A.I.R. 1928 Mad. 193=84 H.L.J. 816. 
^-—Muafttenure—Noprovieion/or for/eiiureon 

Aransfer— Effect of transfer , , , . 
r. Per Kanhaiya Lai, /.—Where land is granted lor 
VlanMog a groj^the person who plunU the grove 
requires according to ^e general law a traneltiehle 


LANDLORD AND TEHANT-Fopfeltare. 

interest therein, and, in the absence of a oastom (o 
the contrary, the trees become bis property. ^ The 
person who plants such a grove possesses all rights 
in respect of his grove, whioh are not excluded by 
custom, or the incidents of the tenure, A.I.B. 1923 
All. 553 and A.I.B. 1924 All. 430, Foil. 

Where one of the incidents of the tenure is that 
the muafidar shall have no right to alienate his 
muafi land, but no right of re-entry is reserved to 
the landlord and the muafidar has planted trees, 
built structures aud ooustiuoted a well the muafi 
cannot be resumed and the muafidar or his des- 
cendants cannot be ejected on transfer of the tenure 
though the sale of the muafi rights oan be set 
aside. 


Per Ashicorth, /.—The provision against transfer 
would bo meaningless unless a provision that 
transfer will involve forfeiture is read into it. A 
liability implies a right and a right a remedy. The 
provisions of law applying in the case of leases, 
whioh forbid an unlawful transfer operating as for- 
feiture, except where there is a contract or custom 
or usage providing for this, are not applicable to 
rent-free grants. {Kanhaiya Lai and Ashworth, JJ.), 
Gopal V. Collector of aligabh. 92 I.C. 134= 

A.I.R. 1927 All. 232. 

Occupancy raiyat setting up higher title. 

^ An assertion by an ocoupanoy tenant of a higher 
right than what they aotually have, will not cause 
a forfeiture of their tights as occupancy raiyats. 
{Cuming and B. B. Ohose. JJ.). RAJENDRA KUMAR 
DA6 V. Sabat Ghamdba Das. 96 I.C. 586= 

A.I.R. 1926 Cal. 1181. 

Dom not determine lease. 

Denial by tenant of the relationship of landlord 
and tenant and consequent forfeiture of the lease 
is not Buffioient to determine the lease. A lease Is 
not determined until (he landlord does some aot 
showing his intention to determine the lease. (Nsin* 
bould and B. B. Ghose, JJ.). GOPIKA RAMAN ROY 
V. AtalSinoh. 88 I.C. 678= A.I.R. 1926 Cal. 193. 
— ■■‘Waiver of. 

Where tho landlord collects the rent after be- 
coming aware of the fact that a forfeiture has 
been Inourred, he waives the forfeiture. (Afadhavan 
Nair, /,). KRISHNAN NAUBDDRIPAD v. KUNHAN 
Nair. 86 I.C. 294= A. I. R. 1925 Mad. 914. 

-Under decree — Clear language necessary. 
Where the Court said in its appellate judgment 
“ time for payment one month from this date" 
and did not say anything about non-payment 
leading to forfeiture being enforced, 

3eld, where forfeiture is sought to be enforced 
by a landlord under the terms of a decree, he 
should prove oonolusively that the decree which 
he is executing has given him that right. The 
Court ought to lean in favour of the tenant against 
forfeiture rather than in the landlord’s lavour, 
{Krishnan and Waller, JJ.), AKEAMMA Shbtti v, 
Chandbo Shbtti. 761.0.1007= 

1924 M.W.H. 92= A.I.R. 1924 Mad. 649. 

Belsef against— Rules governing. 

It cannot be laid down broadly that if a lease 
provides for a period of grace, the Court has no 
power to relieve against forfeiture for default la 
payment of rent. 


(ue \joan is not preoluded in seeond 
appeal from granting relief against forfeiture be- 
cause the offer to pay the arrears was not made in 
the lower Ooutfca, still considering all the faota to* 
pther,:vi#., the fallote of the plea of pa}meiit„thi 
fallnte'to offer to pay the attears during the hetti 

togln-the/lawet’Qottrttindiplrtlbalarly the hkot 
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LANDLORD AND TENANT— Forfeiture. 

that a sulBciently long period of grace giyeahy 
the lease wag allowed to pass without payment, it 
was held that the lower Appellate Court exercised 
its discretion properly in refusing to grant the 
relief. [Eoiwal, Ag. J.C.). ABJUN v. NABAYAN. 

71 I.O. 445=19 N.L.R. 50 = 
A.I.R. 1923 Nag. 193. 
Right of— Onus— When arises. 

The burden is on the landlord to prove the 
custom of inalienability and forfeitability as 
prima facie all property should be taken to be 
alienable. Priwa facie alienation of any portion 
of a holding would oSend against the rule of 
inalienability if there is one ; and unless it can be 
shown that, under the very custom which imposes 
the rule of inalienability, the rule does not apply 
to partial alienations it must be held that a partial 
alienation will be sufficient to work a forfeiture. 
Actual knowledge, as distinguished from means of 
knowledge, is necessary to infer waiver or implied 
contract as the Courts have to deal in such cases 
with intention of the person whose act is said to 
constitute the waiver or the implied contract. 
Lessor need not be given actual notice of the for- 
feiture. Knowledge may be inferred from circum- 
stanoes, ana it is not necessary to have direct 
evidence of it always, [Ayling and Erishnan, JJ .). 
Zamobin Raja v. Samu Nair. 15 M.L.W. 164= 

A. I. R. 1922 Had. 290. 

■Waiver, 


Where subsequent to an alleged forfeiture by 
reason of the transfer of an occupancy holding the 
landlord sues the original tenant and obtains a 
decree for rent it amounts to a waiver of the forfei- 
ture and the landlord cannot sue to eject the 
tenant on that ground. {Mookerjee, Ag. C.J . and 
FUtcher, J.). RASH BEHARI CHOHDHURI v. 

Upendranath Baha. 64 I.C. 711 (Cal.). 

—A right to re-enter for breach of a covenant 
in a lease is waived by the lessor’s bringing an 
action for rent accruing subsequently to the breach 
with knowledge of its existence. (Z)a8 and Ross, 
JJ.). LLEWHELLIN t. MAULVI ALI ASGAR. 

’ 60 I.C. 476 (Pat.). 

—Oro7e— Character of land. 

■ -Cultivation — No alteration. 

Mere fact that land was cultivable or has been 
under cultivation would not by itself prove that 
the land has lost its character as a grove. (Srivas- 
iava, J.). Pbag Nabain v. DachhinaBdx. 

116 I.C. 96=A.I.R. 1929 Oudh 397. 

— Not altered by partial cultivation. 

Where the contract, upon which the tenants 
were admitted to possession of the plots, was that 
they were entitled to use them for the purpose of 
groves, as long as the plots retain the character of 
groves, the defendants are not liable to ejectment. 
It is not correct to say that because small portions 
of the plots have been brought under cultivation, 
the lands have ceased to retain their character as 

groves. {Hears, CJ. and Lindsay, J.). 

■Portion denuded of trees— No alteration. 


■ jrOTiiOT* urTiWicu- ijj 

Though a portion of grove has been denuded of 
•ees, the grove does not cease to be grove, nor does 
le landlord get the right of re-entry in respect of 
le whole or part of the land. {P*ggoU and 
■Mhaiya Lai, JJ.). CHOKHET Lal v. Berabi 

,AL. 60 1. 0.na=18 A. L.J. 820= 

2 U. P. L. R. (ill.) 292=.43 ill. 684, 


LANDLORD AND TENAKT-Oroire-OaBtom. 
—OroTe— Consent to plant. 

Confers right. 

A grove is constituted by a person without any’ 
title to the land only ou obtainlog the permlssioir 
of the zamindar to plant trees on the zamlndar’s 
land. A grove, therefore, which is owned not by 
the zamindar but by a person other than the zamin- 
dar, can come into existence only when it is plant- 
ed with the zamindar’s consent, {Mukerji andf 
Rennet, JJ.). Ajodbia v. Bishambhab Nath. 

A.I.R. 1930 All. 784; 
- ■ Ej^ect— Conversion of tenant into grove- holder.^ 
When permission is given by the zamindar to- 
plant a grove on the non-occupancy tenure the 
effect of this is to put an end to the tenancy a? 
such and to substitute therefor a fresh oontrack 
between the parties by which the position of the 
tenant is converted into that of a grove-holder with: 
transferable rights ; the case is muoh stronger 
where the land is held with occupancy rights. It? 
is most unlikely that the tenant would agree to- 
spend the considerable sum of money necessary to- 
convert the plot into a grove if he was still to re- 
main liable to be turned out of the land and to losr 
of the trees at any time. (Daniels, «7.). (Bayed)* 
Sultan Husain v. Jwala. 78 1. C. 480= 

A. I. R. 1924 All. 631. 

— GroTe— CoBtom. 

Transfer — Landlord’s rights. 

There is no general custom which enables the 
landlord to step in, in the case of the transfer of » 
grove, although he may assert his right when tho 
trees have been cut and the land ceases to be a» 
grove. Under these oircumstances the land cer- 
tainly reverts to the landlord but he acquires no- 
right of entry from sale by a grove-holder unless- 
there is a special custom to that eflect. 
A.T.R. 1927 Oudh 297 and A. I. R. 1927 Oudh 505, 
Ref. ; A.I.R. 1926 Oudh 139 and A.T.R. 1926 Oudb 
319. Dist. {Pullan, J.). GADADHAR ^AJA® 
SUMER SINGH. 6 0 W.N. 465= 

A. I. R. 1929 Oodh 841^ 

-Bas a right to fruits of trees— No right to land, 

A grove means trees standing on land. A grove- 
holder has a right to enjoy the fruits of trees stand- 
ing in the grove and he may transfer such right ot 
en^yment. He cannot, however, transfer the 

land after the trees hove fallen 

av,»y. 3 A.L.J. 885, Foil. [Dalai. J.). BATOK 

PRASAD ». BHAGWAH das. ^ ^ ^ » 28 iil SsF. 

No ejectment. , , 

Purchaser of a eamindari at a Court sale under 

a mortgage decree has no right to 
holder, although the grove had been purchased by 
the holder from zamindar prior to mortgage. 
{Kendall, J.). ISHUR Das v. Chibanji Lal. 

' 118 I.C. 370 = 9 L.R.A. Rev. 

A.I.R. 1928 All. 169. 

Cultivation within limits. 

There is no objection if a 
the grove land, BO long aB the 8'“™ 

Foil. [Baoa. J.). f *.' 7?=4 0^.». e4T= 

TAZ Alii. i.LK. 1937 Oudh 837- 

Transferability. . i 

There is no general * "toi 

(as distinguished from a 

by a wajib-ul-are or other f iTjejest Iix 

thataFOve-hoIderhas no transferable mteress 

his trees, ' 


?2037 


OIVIL, OBIMINAL AND BBVBNUB 


2038 > 


landlord AMD TENANT— OrdYe—CoBtoin. 

In the province of Agra, eabjeot to any custom or 
contract to the contrary, the interest of a grove- 
holder shall be transferable by voluntary transfer 
or in execution of a decree by a Civil or Revenue 
Court or otherwise and the same rule applies to the 
province of Oudh. A.I«B, 1921 Oudh 13; 15 O.C. 91; 
A. I.R. 1926 Oudh 319 and 18 0. C. 366, Discussed. 
{King, J.). Mohamad Ali Md. Khan u. Madari- 
SAH. 102 1. 0.626*1 L.C. 91 = 

A.I.R. 1927 Oadh 297. 


Stir can mortgage. 

Where the wajib^uharz of the village clearly 
provides lor the right of inheritance in a tenant’s 
grove, it follows that on the death of the original 
grove-holder the grove and the trees thereon devolve 
by right of inheritance on the next heirunderthe 
law. A mortgage by such heir does not amount to an 
abandonment of hie giove-holdei'e tight in them. 
16 O.C. 91, Foil. {Wa$ir Hasan, J.). RAM Raj 
SINQH V. TBJ Singh 99 LO. 203=3 O.W.N. 964= 
8 L.R A. Bct. 26 = A.I.R. 1927 Ondh 46. 
.... -. ^ Ordinary presumption — To remain in posses- 
sion and enjoyment of land and trees — Rebuttal — 
Onus. 

In the province of Oudh a grove-holder is en- 
titled, unless a custom or contract is shown to 
the oontraiy, not only to remain in possession and 
enjoyment of the trees of his grove, but also to 
remain in enjoyment of the grove land as long as 
the grove remains in his possession as grove- 
holder. When a landlord gives a plot of land to 
a tenant for planting a grove thereon, the ordinary 
presumption attaching to such a contract is that 
the tenant to whom such land has been given is 
entitled to remain in possession of the land also. In 
many cases it is absolutely necessary that for the 
purpose of enjoying the produce of trees, the grove- 
holder should remain in possession of the land 
also. It may be that a landlord while granting 
land for the purposes of planting a grove thereon 
might enter Into a stipulation to the efiect that the 
tenant would remain in possession of trees only and 
not in possession of the land and that be himself 
would be entitled to take the produce of the land. 
But such a contract is so unusual that if a land- 


lord wishes to rely upon it, ho must definitely 
allege and establish it to the satisfaction of the 
Court. If he fails to do so the ordinary presump- 
tion would be that when the land was given for the 
purpose of planting a grove thereon, the tenant 
was to enjoy the produce of the land In the shape 
of grass and self*gtown trees as along as be was 
in possession of the grove standing on that land. 
{Misra, J.). Shraj Baehbh v. Ram anand 
97 I. C. 882-8 O.W.N. 880= A.I.R. 1926 Oudh B49. 
Applicability— Presumption, 

Where a general custom exists with regard to 
poves every person who plants a grove must, in 
the absence of any evidence of an agreement to the 
contrary, be held to have acted in accordance with 
the custom. {Neave, A.J.C.). QANEBHv. Suraj 
BAKSH SlNQH. 01 1.O. 1021=2 O.W.N. 9U= 

„ , A.I.R. 1926 Oudh 189 

“OfoYe— Foraatlon of . 

--^-^Whal amounts to. 

Guava trees planted by a non-ooonpanoy tenani 
on hie holding without the aamindar'a consent 
though such consent is . legally enjoined, and 
soatteved over a large area without interfering wltt 
ihe agriouUuial nature of the laud cannot oonsti- 
tute a grove or mahe the tenant a grove-holder 
(Z>anie{9, J.). , ,Bazabio., ^am DjqLAB. ht r w ' 


LANDLORD AND TENANT— GWYO—Rl^t* 
grove-holdep. 

—Qpove— Plantation. 

Replacing cut trees. , 

Where the only prohibition in the wajs’^bul-atT. 
is that no fresh groves will be planted withont tho- 
permission of the landlord, the tenant is not pr^ 
hibited from planting new trees in place ofold-- 
treeg out in the existing groves. 39 I.C. 974, Disf. 
{Dalai, J.). NASRATYAB KHAN v. BEIJ LAL. 

109 I. C. 672=9 L.B.A. Roy. 12=^ 

A.I.R. 1928 All. 119. 

. Evidence of— Presumption. 

The mere fact that the trees, which are usually 
of spontaneous growth are to be found on a plot ia- 
not nec6S(iari1y any evidence of the fact that those- 
trecs were really self-grown. It is a matter of 
common knowledge that trees of spontaneous 
growth, like babul and dhak, are often planted on 
banjar lands. {Misra, J,). SUBAJ BAEHSHn.. 
RAM Anand. 97 1.0.882=3 O.W.N. 080=- 

A.I.R. 1926 Oudh 649.. 

Subsequent to abandonment— Rigl^ts. 

The land in suit was first a grove, then land' 
abandoned for upwards of 12 years and lying waste, 
then re-occupied by the descendants of the original 
grove-holders and transferred into a newly planted 
grove. 

Held, the original grove-holders cannot get a 
preferential right or be difierentiated from any 
other persons who might have come in and planted, 
the trees without the permission of the zamlndar.. 
{Mears, C. J. and Banerji, J.). HAZARI LAD 0.- 
NIMAB. 71 I.C. 1038= 21 A.L.J. 277 = 

49 All. 886=4 L.R.A. Roy. 147= 

A.I.R. 1923 All. 295.. 

— OroYO— PoBBOBsion. 

— As long as character « retained, 

A grove-holder is entitled to hold possession of - 
the plot covered by the grove so long as it retains 
the character of a grove. The mere fact that a 
portion of the grove has become devoid of treea^ 
does not entitle the land-holder to resume that 
portion of the grove inasmuch as the plot muet. In 
the absence of proof of an agreement or a oustom 
to the contrary, be taken to have been granted as a 
whole and tenure must, therefore, stand ox fall in 
its entirety. 2 O.L.J. 689 and A.I.R 1926 Oudh 468,. 
Foil. (Rosa, J*.). Hata Bhieh v. Kaladin. 

99 l.C. 894=8 L.R.A. Roy. 136= 
A.I.R. 1927 Oudh 139. 

Transfer— No right— Resumption of possession. 

Where a tenant having no right to iransfev 
groves does so, the landlord is entitled to resume 
possession, notwithstanding that there is no prO' 
vision for re-entry in the event of the tenant trane- 
ferring the grove. tLirufsai/, J,C.). JAQMOHAN Vi 
DBPUTY OOMMB., PARTABOABB. 61 I.O. 948= 

8 O.L.J. 124=A.I.R. 1921 Oudh IS.. 
— OroYO- Right in. 

Colleotlon houses and groves frequently pasw 

with the zamindari. (Suluiman and fianerjs, JJ.), 
8HIEAB OHAND V. JAGMANDAB DA8. 

106 I.Q. 519=85 A.L.J. 873= 
A.I.R. 1928 All. 29. 
— Qpoyo— R lghU of groYO bolder. 

It is properiy-^an sell or mortgage if. 

A grove-holder may not be the owner of the lands 
but his interest as a grove-holder Inoluding owner- 
ship of the trees and the right of enjoyment thoro- 
of must be regarded as property wi&n the ; mean- 
ing of 8. 6. His interest aa .a gtove-holde^^ajnoW 
testrloted'ln its enjoyment to the ovmerf.peraonalW 
nor ia there any thing In the nature of ue tenuroi 
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^roveholder. 

of a grove bolder which makes the transfer 
of his interest opposed to such interest. Therefore 
a grove-holder has a right to transfer his grove 
by sale, mortgage or otherwise unless he holds 
the grove under a special condition subject to 
which the grant is made a condition which dis- 
entitles him to transfer his grove. A.I.R 1923 
All. 553 and A I.R. 1921 All. 168, Rel. on. {Niama- 
txdlah,J.). ShEO MaNQAL SHUKUL v. JaGAN 
Lohab. 123 I.C. 767= A.I.R. 1930 All. 377. 

Not afffcted by trees falling down. 

Ordinarily, a grove holder does not lose his 
title as grove-holder on a portion of the land which 
was once occupied by trees simply because the 
trees have fallen down. 32 I.C. 368 and 42 All. 634, 
Foil, [hlukerji, J.). LODAI Rau v. SuKHDEO 
Koebi. 88 I.C. 540= A.I.R. 1923 All. 776. 

Possession— Evidence as to. 

The zamindar sought to eject the plaintiffs from 
a grove situated on two specified plots of land 
within the area of his mahal. Plaintifis pleaded 
full proprietary title in the grove and were con- 
sequently required to establish their title in the 
Civil Court. The wajib-ul-are of the village re- 
cognised the existence of two difierent kinds of 
groves (1) groves in which the holders were the 
owners of the trees alone bat had no rights over the 
land and (2) groves that were in possession of the 
persons other than the proprietors of the mahal, and 
in respect of which the possession of the owner 
{malik) was in his own right, and the zamindar had 
no right to interfere. The plots over which the 
grove in dispute was standing were included in the 
latter class. 

Held, that the plaiutifis had full proprietary 
title in the grove, although io the ordinary village 
papers the plaintiSs and their predecessors-in-title 
were recorded only as occupancy tenants. {Piggott 
and Mukerji, JJ.). SAHU RAGHUNATH r. &IAHABIR 
Prasad. 87 I.C. 838=23 A L.3. 401= 

A.I.R. 1925 All. 439. 

Bight of transfer. 

The planting of a grove with the permission of a 
zemindar even on occupancy land has the effect of 
changing the status of a tenant into a grove- holder 
and the latter has a transferable right in the trees. 
43 All. 606. Foil. {Daniels, J.). LAL Baijnath 
Singh u. Chandbapal Singh. 73 I.C. 529= 

21 A.L.J. 437 = 4 L.R.A. CIt. 366 = 

A. I. R.i923 All. 533. 

Under different conditions— Enumeration of. 

When land is let for the purpose of planting a 
. grove, the occupier or tenant or licensee^ to whom 
the permission to make such use of it is granted 
by the zemindar, becomes a grove-holder pure and 
simple, and his rights are transferable. 34 All. 545 
and 11 A.L.J. 649, Foil. 

If the holding or right to occupy derived from 
the landlord 'is an ocoupancy or non-ocoupanoy 
tenancy within Agra Tenancy Act, then the perenis-' 
sion to plant trees is not transferable, nor are the 
trees themselves. 13 A.L.J. 833 and 42 All, 36, Foil. 

A tenant cannot make a valid transfer of trees 
upon an occupaucy holding independently of the 
holding, and therefore not at all because the hold- 
ing itself is not transferable. 5 All. 616; 10 All. 159; 
•51 All. 297 and 23 All. 211, Foil. 

The holding may cease to be an occupancy 
tenancy by the surrender of it by the tenant. 
•iWaUh, J.). JALESAbSAHU V. R^J MANGAL. 

63 I.C. 437=43 All. 608=19 A.L J. 616= 

A.I.R. 1621 All. 168. 


LANDLORD AND TENAHT-HevltabllUy. 
— Heritability. 


■Occupancy tenants — Line of one becoming 
extinct no lapse to landlord. 

Per Full Bench . — 4 is the landlord of the holding 
of whichD, C and D are the occupancy tenants. The 
shares of B, C and D are specified, and it is admit- 
ted that they are not members of a joint Hindu 
family, nor are they “ joint tenants ” in the sense 
in which that expression is used in English Law. 
On the line of i) becoming extinct (that is, there 
being no person in existence who is entitled to suc- 
ceed to D under sub S. (1). 8. 59. Punjab Tenanoy 
Act, his share in the holding passes to the other 
occupancy tenants B and C and does not lapse to 
the landlord A. {Aga Haidar, J., contra). William 
White V, Tyndall, 13 A, C. 263 ; United Dairies, 
Lid. V. Public Trustee, (1923) 1 K. B. 469; HoUoway 
V. Barkeley, (1826) B. and C. 2 and A.I. R. 1925 Cal. 
1056, Rel. on; 109 P.R. 1894 (F.B ). ij^pr.; 100 P. 
R. 1908 ; 601. C. 513 ; 60 I. C. 862 and A.I.R. 1926 
Lah. 338, Overruled. {Broadway, Addison, Tek 
Chand, Dalip Singh and Agha Haidar, JJ.). MOTI 
Lal V. kabtab Singh. 

A.I.R. 1930 Lah. 815 (P.B ). 

Legislative right — Apart from ifs custom. 

Heritability is a right which has been attached 
by legislation to the tenure of an occupancy raiyat 
in Bengal, Behar and Orissa, but it is not a neces- 
sary condition attaching to the enjoyment of an 
occupancy right for life. The question of whether 
an under raiyat who acquires occupancy right 
acquires also right of heritability, depends ^entirely 
on local custom. {James and Chatterji, JJ.). 
SIUCHI RAM BAGAL u. BALABAU BHOMIJ. 

A.I.R. 1930 Pat. 362. 

Evidence of. 

Although prior to the Transfer of Property Act 
a tenanoy which was not permanent would not be 
heritable, successions are in themselves poor evi- 
dence that the tenancy is being treated as a tenanoy 
heritable as matter of right. The effect of such 
evidence is in no way comparable to the effect of a 
recognition by a landlord of a tenant’s claim to 
transfer the original tenancy to an assignee. (Ran- 
kin, C.J. and Mukerji, J.). ^AMAL 
NANDAIiAL. 116 I.C. 378 = 33 C W.N. 211 

56 Cal. 738= A.I.R, 1929 Cal. 37. 


Mukarrari istemrari — Implication. 

mm. • t « 


■ ■ f 1 W rvw • — ^ . 

The words " mukactari istemrari ” do not m 
their lexioographioal sense primarily imply any 
heritable character in the grant as the term mou- 

tasi " does ; but they simply imply 

from which in a secondary sense such heritable 

character might be inferred, it always 

ful whether they meant permanent during the iiie- 

time of the persons to whom they were granted or 

permanent as regards hereditary oharaoter, ajd the 

words do not per se convey an estate of 

30 Cal. 883, Ref. {Sir-Lancelot Sandersort.) KAMA 

KrA Nabain Singh t>. Ram R^^sha Singh. 

109 I.C. 663=7 Pat. 849=55 I A. 212- 

48 C.L.J. 69=32 C W. N. 897=28 “ 

A I R 19?8^^^*l4tl5Vx.i. 882 (P.C.). 

.he .ght o. en 

uuder-raiyat is not heritable. In ^ _ hu 

under-raiyat who has no right of ^ fg 

holding is certainly not heritable 
nothini either in the statutory law or in too o^ 

law which would make an 6xo®Pj^®“ 

of an under-raiyat with right of oooupanoy. 


soli 
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landlord and tenant— H flrltabllliy. 

{Umbovld and Oraham, JJ.). Iswab SANT v. 
TOBENDBA Kate. 92 1.0. 981=42 C.L.J. 660= 

A.I.R. 1926 Oal. 163. 

Occupancy Unancy. 

Ordinarily tenancy is the result ol a personal 
oontraot, but its incidents and devolution ate 
governed by statute, 11 a valid lease has been 
created by an occupancy tenant, his heir can 
inherit the ocoupanoy right subject to such lease. 
{Mitra, Offg. AJ.C.). MT. LAHANI v, Bala. 

77 I.C. 798=18 N. L.R. 83= 
A.I.R. 1922 Nag. 227. 

—Holding over. 

Effect— Intention of pariicc— English law— 

Applicability. 

The act of holding after the expiration of the 
term does not necessarily create a tenancy of any 
bind, it being in each case a question of fact, what 
the intention of parties ^ras. At the common law, 
if the tenant continues in possession by consent of 
his landlord, he is deemed prima facie a mere 
tenant-at will. In England in the absence of 
rebutting evidence the inference arising from 
payment and acceptance of rent is that the 
tenancy is tenancy from year to year and prima 
facie the renewed tenancy is subject to all the 
terms of the expired tenancy which can be applied 
to a tenancy from year to year. But these dootrines 
of English law are not applicable to the whole 
extent under the Bengal Tenancy Aot. (Ranftin, 
C.J*. and G. C. Okoscy J,). GOPAL CHANDRA v. 
KHATEB KARIKEB. "ZZ C.W.N. 1207= 

A.I.R. 1930 Cal. 262. 

I 

Tenant purchasing interest of some owners 

—Expiry of lease. 

If a tenant who has been granted a lease of a 
portion of land held jointly by the owners of that 
portion and the remaining portion is subsequently 
pnrohased by him from the owners of the remain- 
ing portion, takes a Jeabuliat after he becomes a 
oo-owner, he is deOnitely attorned to the lessors in 
respect of their share and notwithstanding that he 
Is a co-owner his possession of the land is that of a 
tenant under the provisions of the lease and on 
expiry of the lease unless he informs the lessor to 
change his possession U that of a tenant holding 
over within the principles of 8. 116, T. P. Aot, 
liable to be converted into tenant by mere assent of 
the lessors and not that of the oo owner in posses* 
^on ^ the whole property. {Ranhin,C.J. and 
B,B,Qhose,J.). SoLAiMANu, Jatindra Nath. 

33 C.W.N. 1199= A.I.R. 1929 Cal. 683. 

I Oonditions of lease continue. 

At the expiration of the term of a lease the lessee 
holding over must be taken to have done so on the 
^ndltions of the lease. {Pratt, Offg. C. J, and 

^ BhaNDABI V. R. NIHAL OHAND. 

117 I.O. 62-6 Rang. 691=A.1.R. 1929 Rang. 98, 
Bor of remedy against. 

Landlord’s remedy to recover possession of his 
property from his tenant becomes barred by limita- 
tion where such tenant continues in possession 
of such property after the termination of the lease 
lor tho full term of the statutory period without 
payment ot rent and without any express or imolicd 
agreement between him and the landlord that the 
tenancy was to continue. 18 Bom. 966 treaUd 
cvirruM-, A. I. B. 19S3 P. 0. IMj MBom 
®Si M Bom 604 »a 98 Bom. 1. B. ‘iSM. Poh! 
^arten,C.ff, and Crump, J.), Pdbbbottau « 
•nsBND. 108 1.0. 858=M Bom L K. ISmS 

A.I.R, 1927 Bom. 660. 
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■Essentials — Possession and payment of rent. 


The essence of a title of a tenant holding over la- 
that the tenant holding over after the expiry of th» 
term must be both in possession of the land and 
paying rent to the landlord for the land in order** 
that any such tenancy may be created or may exist. 
{Greaves and B. B. Qhose,JJ.). ESABBAR ALIo.. 
Bbeik Alim. 91 I.C. 312= 

A.I.R. 1926 Oal. 696. 

Por over 13 years — Absolute right. 

Where the tenancy is for a fixed term, and the 
tenant holds over for 12 years after termination of 
the tenancy (no new tenancy being created), the- 
landlord is barred, and the tenant becomes the- 
absolute and complete owner of the property. 
31 All. 514; 24 Bom. 604 and A.I R. 1922 All. 318,* 
Foil. {Prideaux. A.I.C.). TUKABAM t>. GANPAT. 

82 I.C. 1031= A.I.R. 1929 Nag. 16i,. 

■ Remedy— Damages. 

A landlord is entitled to claim damages against, 
a tenant who holds over, either for breach of hia 
contract to yield up peaceful possession or for tres- 
pass. It is also well settled that the measure of • 
damages for trespass, whether the claim is found- 
ed on contract or on tort, is not the valueofthe- 
land, but the real damages sustained, which may- 
be considerable ot merely nominal. {Page J) 
SUNDERUULL o. LADHUBAM KalUBAM. 

83 I.C. 757=50 Cal. 667=A.I.R. 1924 Cal. 240. 
New tenancy. 

When a tenant holds over after the expiration of ' 
the term of the previous tenancy it is considered 
to be a new tenancy coming into operation after the - 
date of the expiry of the term of the previous ten- 
ancy. (StthrauxJrdy Ghose, JJ.). UDOT 

OHANDBA BASD V. MAHOMED ALT BePABI 

-Hometead. 

Law governing— Transferability. 

Tenancies of homestead land created for the 
purpose of habitation and purely of the nature of 
village service tenure are not governed by the 
Bengal Tenancy Aot or by the Transfer of Property 
Aot and are not transferable except by ouatmnor 
usage and where there has be«n an implied sutren- • 
oer of the land and the former tenants have aban- 
doned the land the landlord is entitled to • 

possession of it. 7 0. L. J. 809 and , 
20 O.W.N. 322, Poll. {Duval and Milter, JJ\ 

ADHAR Chandra Dey v. Brpin Chandra Dby* * 

100 I.C, 167=A.I.R. 1927 CaJ. 873, 
■' Transferability. 

Under the law as it stood before the Transfer of 
Property Aot, tenanoies whether of homestead land 
or of agrloultural lauds were not transferable in 
the absence of a custom to the contrary or of an 
express oontraot lo that efleot. 12 W B 4<it nit* . 

28 C.W.N. 201, Foil. {Cuming and 
SARADA Santa Sen o. Nabin ohandb^ ’ 

97 I.C. 817=64 Cal. 333=81 C W.N. 281= 

*• •- ®- 

The description of “kaiml maurashl” annliea 
very aptly to a non-agriouUural tenancy. WheM 
the lessor of homestead described his 
as^kabni maurashl and not as that of an oooup^^^ 

H«’w, that the lessor intended to put forwani 
himself as the owner of a permanent heriuwl 
anoy of a homestead land, ^{Cumina 
.ar«. JJ.). BlDaBMUKH, « 

90 1. 0. IM- u 0. L. J. “St 

1B8B 0*1. Mj. 
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landlord and tenant— H omestead. 

_xr^ right to sell^PUa—Who can raise. 

A pica that a tenant of a house in an agrioul- 
l.ural village in the United Proviaoee has no right 
to 6cU mote than the materials of his house and 
that an auction-purchaser of his tights can acquire 
ao right of tenancy, but only a right to the 
materials, ia open only to that landlord of the 
village and therefore a trespasser cannot by rais- 
ing such a plea go behind the sale certificate by 
virtue of which the auction- purchaser enjoys pos- 
session of the house and the site. {Pullan, A.J.C.). 
■RRAGAN 15. SUKHDEO BiNGH. 89 I.C. 662 = 

A.I.R. 1926 Oadh 53. 

■Dilapidation^No reversion. 


When a tenant’s house falls down, the site does 
not revert to the landlord. The tenant has a good 
“itle to the dilapidated premises. (Stuart, J.). 
MAHADBO .. EAM BHAROSE. ^ ^ ^ 

— IJaradap. 

-Excavation— Bight to compensation. 

Excavation of ijara property is a damage to the 
corpus of the property and the 
allowed to take away any portion of the soil. Com- 
■pensation for excavation by a third party is payable 
to the owner and the ijaradar has no right to claim 

it from the third party. But he 

•the owner. (Adamx and Sen, W. NATHAN 

TBASAD shah «. KALI^PBASAD^SM^ ^ ^ 

1925 P.H.C.O. 317= A. L R. 1926 Pat. 77. 

Bights of— Expiration of xjara. 

Where the lease is an Ijara lease of the whole 

mouEA inoluding the man lands and P^!“^ 

of the iiara expires, it expires m respect of the 
A Undfl as well as of the land in occupation of 
X its T^S man lands being held as temnne- 

\laM%ner.L, W-l- 0°“" 

—Improvements. 

j^SruSss things 
the landlord , ^Tour, hurUem 

not We land into actual cultivation, 

necessary k^o », APPU. 88 I.C 92i= 

{Devadoss, J.h ^ ^ j ^ 1925 Mad. 1226. 

^Part of the contract-No compensation. 

Wherey/tenant undnrta^^^ 

in consideration of the 

terms on which the lease is granted to 

d to claim compoDsation for 

him, ho 19 n , [Bichardsoyi and Shamsul 

Tl MckbusKhmah V. raj Lakhi 

Euda,JJ>}‘ fti T c 744 = 39 C.L.J. 102= 

DEBYA. '■ ‘ I 1921 Cal. 789. 

^UaT^vethl t he land -d tohs paid com- 
.ponsation by the landlord. 24 M.L.J. 397, ifou. 


LANDLORD AND TENANT— Interpretation. 

(Ayling and Coutts-Tr otter, JJ.). RAMAPPA t5. 
ABDULLA BEABI. 69 I.C. 282 = 

A.I.R. 1921 Mad. 284=41 H.L.J. 127. 

—Interpretation. 

“ Town." 

;Mere inclusion in Municipality is no test 
as to whether an area is or is not a town. 
A. I. R. 1929 Oudh 301, Poll. (Sriuastava, J.). 
BOHAN Lal V. Shaikh Mohammad Husain. 

7 O.W.N. 547 = A. I. R. 1930 Oudh 374. 
“ Attornment." 

An attornment to a third party is a disclaimer. 
But " attornment ” in the sense in which the 
word is used and understood in English law is not 
a mere agreement in favour of a third party to pay 
reut, but has beeu defined as ” the act of the ten- 
ants " putting one person in the place of another 
as his landlord. Per Holroyd, in Corntsh v. Sea- 
rell, 8 B. & C. 471, Ref. [Cuming and Muherji, JJ.). 
JOGENDBA LALV. MAHESH CHANDRA. 

112 I.C. 172 = 55 Cal. 1013=47 C L.J. 387= 
32 C.W.N. 559= A.I.R. 1929 Cal. 22. 
Title paramount. 

Title paramount Is a title superior to those both 
of the lessor and the lessee against which neither 
is able to make a defence. Neale v. Mackenzie, 
1 M. & W. P. 759, Bel. on. (Cuming and 
Mukerji, JJ.). JOGENDBA LAL t5. MAHESH CHAN- 
DBA. 112 I.C. 172=55 Cal. 1013= 

47 0. L. J. 387=32 C W.N. 559= 
A. I. R. 1929 Cal. 22. 

Manusham» 

Manusham is not a present, but a consideration 
given by the lessee for the full term of the kanom. 
Mad. 0. R. P. No. 348 of 1926. Foil. (Thiruvenkaia- 
chariar, J.). KuNHAMMAD v . EtakabATI 
AHMAD. 113 I.C. 289= A.I.R. 1929 Mad. 195. 

Kkudkasht— Tenants. 

A khudkasht raiyat is a resident hereditary 
cultivator in oontradistinotion to Paikast raiyat, 
that is a migratory tenant. Where the tenants 
were resident within the patni mahal, but outside 
the jungle tract, which did not form part of any 
village, and where no man could live, and the 
land was at that time infested with tigers and 
other wild animals, it would not be reasonable to 

say that these tenants were not khudkasht tenants 
although they were residents of contiguous villages 
within the patni, especially when they belong to 
a class whose only mode of life is by cultivation. 
20 W.R. 426, Bel. on. (B.B. Qhose and Roy, 

RASH BBHABI V. HBMANTA KU^IAR. 

1061. C. 71=54 Cal. 788 = 
A. I. R. 1928 Cal. 52. 


■Mtuifi rights. 


Muafi tights are rights held by a tenant 
the zamindat and against no one else. S'loh rights 

cannot be sold because they ate resumable by the 

zamindat and the fact that such a sale is void as 
against the zamindat makes the sale absolutely 

void because it can be immediately Jn® 

zamindat. (Pullan, J.). KUSHAR DAS v. BALBAD 

In Chot^Nagpur the terms “thika" and “tbika- 

dar” when applfed to a tenancy ,Ynrbefote 

or indeed at least in tenancies ong‘natiag be 

MARJHI. jgjj p^t, 451. 
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Bakashf." 

The term “hakesht” is the iovention of the 
'Surrey authorities and ia used by them to denote 
^otnal cultivating posaesslon either of the pro* 
prietor or tenure-holders as the case may be. Such 
an entry does not solve the question whether the 
land was held by the kothi as proprietors, tenure- 
diolderB, raiyats or under- raiyats. {Da$ and Allan- 
son, JJ.). Duhqa Prasad v. Bdswan pandet. 

106 1.0. 272 sg p.L.T. 317s&.l.K. 1928 Pat. 209. 

' -Everybody who oultivates land does not 
thereby become a tenant. (Mears, C. J. and 
jjindsay, J.). Mahbub ali v. Chiddan. 
95 1.O. 291=24 A.L. J. SOg^A.I.R. 1926 All. 519. 

’Muafi khairati. 

The word ‘*maad khairati" has always been 
indifferently used for an ordinary or occupancy 
tenant whose rent is paid in service or for a 
servant who is allowed to hold land in lieu of his 
^ages. {Sallifax, A,J.C.). Manbooh v. Hibasai. 

93 l.C.6S0=A.l.R. 1926 Nag. 339. 

■ CultimU and git cullivatid.'* 

A patta kaulkarar executed by the darmuslajirs 
in respe.ot of 275 bighas for a period of seven years 
provided inter alia "it behoves that you cultivate 
and get cultivated the land in the said village." 

. Held, that the expression was consistent with 
;the status of the grantee being that either of a 
jraiyat or of a tenure-holder. 45 Gal. 605 (P. C.) 
and 46 Cal. 90 (P. 0 ), Dist. {Miller, C. J. and Mae- 
jgherson, /.). Tabni Sirgh v. Sat Narain. 

90 I. C. 895=6 P.L.T. 787= 
1928 P.HX.C. 281= A. I. R. 1926 Fat. 9. 

Bofofcta. 

The word "borokba" means iu due or proper 
4ime and does not import any fixity as to rent. 
(Chatterjea and Newbould, JJ.). BiSESWAR Roy 
V. BRbJO KAKIA. 62 LO. 49=33 O.L.J. 296= 

A.I.R. 1921 Cal. 424. 

Eanganom. 

Sanganom is a portion of produce sec aside for 
^the landlord for hie supervision at the time of dlvi* 
ifllon of the harvest. (A6dur JRahim and Odgers, 
;//.). Bamgaobariab v. Doraisaui Reddt. 

1921 H.V.N. 600=A.I.R. 1921 Had. 689= 

41 H. L. J. 332. 

— gatmi tenants. 

The word "kaimi" as used iu the Reaord-of- 
Bights in the Patna and Bhagalpnr Distrlota In 
conneotion with tenants means settled raiyats, and 
'to describe them as oooupanoy tenants does not 
properly give effect to the meaning of the word 
"kaimi" as there understood. (Baioson-Miller, 
'O.J,andMuilick,J.). PUNIA MAHTOv, SHEIK 
JBUNDB ali, 1921 P.H.0.0. 383= 

A.I.R. 1921 Pat. 289. 

— Kbot* 


Holding oyer— Adverse possession, 

Where a kboti tenant in reply to a notice of ejc 
•ment by the khot merely replies that he was i 
the annual tenant hut does nothing more and oi 
‘tinues to pay rent on the basis of appraisement 
fioBs not acquire the title to permanent tenancy 
•advetse possession. (Madgavkar, J.). BeA 
ALLI V. KHAT SAHIB. 31 Bom. L.R. 34 

i> / 1 - .. A.I.R. 1929 Bom. 1 

—— Pouter of alienatton—Onus. 

There ia a presumption that the khot’s pern 

.■aion to an alienation of khoti-nisbat lands 

khoti village in the Koli 

*DlBtriol. The burden of proof undoubtedly k 
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upon him who alleges to ‘show that ah unreBtiicted 
right of alienation exists in che village. (Paiccett 
and Madgavkar, JJ.). PDRSHOTTAM v. GANPAT. 

98 I.C. 794= 90 Bom. 306=28 Bom.L.R. 780= 

A.l.B. 1926 Bom. 418. 

Right to Injali trees. 

Where in a suit by Vatandar Ehot the question 
was whether the plaintiff or the defendants were 
the Owners of oeitain Injali trees standing upon 
lands which were in the occupation of the vendors 
ol defendants who were not dharekaris, but held 
their lands since the introduction of the Survey 
Settlement as tenants of the Khot, subject to oer* 
tain rights in the nature of the right of oooupanoy. 

Held, that by virtue of Dunlop’s Proolamation of 
Id'll, the Kbots became the owners of the Injali 
trees standing in Khoti tiMbot, and there has been 
nothing to extinguish those rights or to transfer 
those rights to the present defendants. 

Held, further, that the mere failure on the part 
of the plaintiff to sign the annual Kabuliyat should 
have this result only, that he would not be entitled 
for the time being to the right of management of 
the Tillage. That would not. however, affect any 
other tight which he might have independently of 
that tight of management, such as the right to 
timber-growing in Khoti nisbat lands. 8 B.H.O.B. 
1, Poll. {Macleod, C.J. and Crump, J[ ), AHUBD 

BABU t>. Ganesh Vishnu. 73 i.c. 1039= 

28 Bom.L.R. 521=A.I.R. 1923 Bom. 462. 

■■ ■ 'Acguisilion-^ompensation— Apportionment, 

Certain Bhati lands were acquired under Land 
Acquisition Act for G.I.P. By. in villages VikhroU 
and Kanjur. The Khot olaimed the whole of the 
compensation. These grass lands have passed 
from hand to hand under sale deeds and the Khot 
was perfectly aware that the villagers were enolos- 
ing these grass lands and were treating them as if 
they belonged to them. 


Held, It IB impossible to say that the villagers 
oould not acquire by auoh action proprietary rights 
in the lands so enolosed and dealt with. Thar 
were entitled to oompensatioH along with the 
Khot according to the custom ol the villages as 
appears from previous oases. The acquisition of 
right by prescription is open in law to these 
villagers against the Khot whatever his rights 
under the lease may be, 1879 P. J. 274 and 1897 P.J 9 
{Maeleod, C.J. and Shah, J.). Vallabhadas 

NABAYANJI Ve SPEOIAL LAilD ACQUISITION 

Oppicbb for Railwayb. 88 1 0 427= 

46 Bom. 272=23 Bom. L.R. 1288= 

- . , A. I. B. 1922 Bom. 368. 

— Lambardar. 


- # 




made by the lambardar alone. 

Where some persons were oo-sharers in a village 
of which one was lambardar and the land in ques- 
tion had been held In severalty by persons other 
than lambMdar as their khudhas^ for some 
ywrs with his consent and the lambardar agreed 
With the peisoos that they were to have the sole 
^ management of the village and were to onltivaU 

all the UudftosW land in it but later the ?Si? 

dar made a perpetual lease of the land, 

1 was void and the 

lambardar had no right to grant it 

There is a oommen delusion thnt ft lamb»td»r 

hfts some sort of persons! authority In hhnsS^to 

grant leases of land in whioh ho owns a sha^ 

whole body of proprietors though they 

quently make It th«,njh the llmbarSLuTthSl 
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represectative. {Hallifax, A.J.C,), JAITBAM v. 
GIBDBAHI. 104 1. c. 803 = 

A. I. R. 1928 Nag. 16. 

Manure — Adverse possession or easement. 

A lainbardar cannot obtain rights over manure 
which is collected jear by year by the non*agri 
oulturists in the village by means of adverse pos 
session, nor can he acquire an easement over it. 
{Wazir Hasan and Pul^n, JJ.). GAYA Pbasad 
V. Sahdeo Singh. 112 1.C. 123=5 O.W.N. 296= 

A.l.R. 1928 Oadh 257. 

Duties of: 

There is no statutory provision of the law 
which requires a lambardar to maintain accounts 
of collections and expenses, but he is in a fiduciary 
position in relation to the co-sharers in the matter 
of collections and disbursements. He holds the 
position of a construotive trustee and he is bound 
to use suoh due diligence and care in the manage- 
ment of the estate as a man of ordinary prudence 
and vigilance would use in the management of his 
own affairs and no lambardar is likely to perform 
his duties efhciently unless he keeps up accounts 
which are comprehensible to himself and to the 
co-sharers ; and if he does not keep up such 
accounts, he is liable to sufier in law by his omis- 
sion. 4 0.W.N. fi94. Be/. 

There are circumstances when, if the lambardar 
fails to fulfil this obligation, he can be made 
liable for the gross rental, but it will always re- 
main a question of fact, whether his omission in 
failing to keep proper accounts afiords proof of such 
misconduct or negligence as would justify a pass- 
ing of a decree on the basis of demands rather 
than on recorded collections. (Sfuurf, C.J.. Wasir 
Hasan and Bata, JJ.). CHITAB Ket SiNGB v. 
KanhaiyaBakhshSinqh. loy.C.288= 

i O.W.N. 729=A.LB. 1927 Oudh 837 (F.B.). 

Debit of expenses. , x v ^ v* 

Fostival expenses cannot be allowed to be debit* 

ed to the proprietary body without any proof that 
they were incurred at their request as they are not 
expenses of village management. Bo also the legal 
expenses which are not incurred on behalf of 
that body cannot be debited against them. {Batten, 
nffn T C) GOVlNDRAU V. MANEKCHAND. 

Offg. ^ 1000=A. I. B. 1921 Bag. 88. 

—Lease— Construction. 

.w'o tenancy— Personal obligation not to eject. 

A person occupying certain premiees executed a 
raiyatnama in favour of the owner of the premiees 
in which he recited that he was oceupying the pre- 
mires ae raiyat, that he bad his stock of wood on 
Sem. ‘tat a sum of money was paid as rentm 
• AA 4f\r fnuf TE^rSi Bod tbut hd would bs 
entftled to retain possession during the period for 

^^ew'^that the^raiyatnama amounted to a per- 
sonal obligation to refrain fromejectmg theexeout- 
Int during the term for which rent was accepted 
It did not create a tenancy and was afiected by 
the law of registration or Ss. 105 and 107, T.P. Act. 
Tt is binding on the conscience of the recipient of 
Jhe rent and^his representatives other than iojia fide 
transferees for ocnsideratlcn. ^6 Mad. 603 (P.O_), 
Aj>vI (Sen and NiamatullaK JJ )- S- oAFDAR 
ALI 0. AMBIKA PRASAD DDBE. ^ 

Covenant for renewal— Mere contract, not a 

*^The^ covenant for renewal does not operate as a 
present demise but is a mere contmet, J’hich wn . 
only be given efieot to incase of refusal to perform 1 
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It by the lessor, or by enforcing specific performance 
of the contract by the lessee. These covenants do- 
not form part of the demise, and as the cootraot 
of the base and the covenant for renewal are 
two separate contracts, the ratification of the lease 
does not necessarily amount to a ratificatioa 
of the covenant for renewal. Baffety v, Scho- 
field, (1897) 1 Ch. 937 ; Sherwood v, Tuckerr. 
(1924) 2 Ch. 440; Hand y. Hall, 2 Ex. D. 363 • 
17 Cal. 548 and A. I. R. 1922 Cal. 514, Bel, on. 
(B. B. Ohose and Cammiade, JJ.]. MAHENDBA 
Nath v. Kailash Nath. 109 I. 0. 298= 

55 Cal. 841 = 47 C. L. J. 376= 
32 C.W.N. 43d = A. I. R. 1929 Cal. 50. 

Restraint on transfer— No application to in- 
voluntary sales. 

It has been repeatedly held by the Calcutta High 
Court that a condition in a lease restraining trans- 
fer is not applicable to a case of involuntary trans- 
fer, unless there are words in the covenant whichi 
clearly make it applicable to such a transfer. A 
sale is made involuntary where it is in execution 
of a money decree but not of a decree founded on 
a mortgage or a charge voluntarily made. 
42 Cal. 172, Foil., 24 0. L. J. 40. Diit. {New- 
bould and Suhrawardy, JJ.). MANMATHA NATH 
IIITBA V. CHUNI LAL GHOSE. 70 I C. 81 = 

26 C.W.N. 173=A.I.R. 1922 Cal. 96. 

Plaintifis leased out a house in Delhi 

defendant. One of the clauses ran as follows 
“The tenant will occupy the said house himself 
or by sub-teuants, but in case the said tenant do 
sub- let the whole or a large portion of the said 
house to any Chief for Durbar occasion, the tenant 
will pay the landlords 25 per cent, of the amount- 
recovered from such Chief and no rent will be 
payable by the tenant for such portion for such 
period " 

Held, the parties to the lease intended the 
condition under discussion to apply to ocoasiona 
on which a number of Ruling Chiefs shonld 
congregate at Delhi at one time and create competi- 
tion for house accommodation, as dibtinguished from- 
isolated visits of single Chiefs, and the clause 
applied to the Ruling Chiefs’ Conference of 1916. 
The lease empowered the landlords to demand 25 
per cent, of the amount recovered from such Chief, 
and not to make any deduction for commission* 
paid or expenses incurred. (Abdul Raoof and Camp- 
bell, JJ.)- NAURANO AHMAD V. BASHESHAB NATH. 

65 I.C. 115=5 P.W R. 1922 = 32 P.L.R. 1922= 

A.l.R. 1922 Lah. 153. 

—Lease— Duration of. 

No full enjoyment — No extension. 

The mere fact that the tenant has not been able 
to get full enjoyment under the terms of the lease 
for a fixed period has not the effect of extending 
the period of the lease as fixed under terms. 

(Srivastava. J.). PanchU v. Dy. COMMR.. SULTAN- 
p,,p 113 I.C. /34— 

^ A.l.R. 1929 Oudh 286. 


■Not defined— Grantee' s life time. 

A V- . ^ A y-v a v\ f/vr 


If a grant be made to a man for an indefinite 
period, it enures, generally speaking, for 
time and passes no interest to his heirs, unlesa- 
there ate some words showing an intention to gran 
a hereditary interest. But that rule of co“B^o- 
tion does not apply if the term for which the ^uc 
is made is fixe^orean be 
(Richardson and Shamstd Suda, //.). 

CHANDRA V. MOKBUL ALI. JO 

28 C.W.N. 887»A.I.B. 1921 Cal. 479. 
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ment. 

— Lease^Enlar^emept. 

Conduct evidencing. 

Wbeie a tenant took two rooms on two difierent 
occasions from the same landlord, but when he 
took the second room his subseqneot oonduot 
clearly showed that he took it as an adjunct to the 
room of which he was already tenant, with the 
intention of oonverting the whole into a single 
office, and he had been admittedly pay ing rent in a 
lamp enm and he also remoTed the partition 
dividing the two premises, 

Held, that be must therefore be deemed to be in 
the position of a person who has enlarged his 
original tenanoy by the acquisition of additional 
accommodation for which he pays additional rent. 

(Chari, J.). Soobateb Baba Bazar Co., Ltd. v. 
HOOSAIN Hamadanee & CO. 102 I.C. 827s 

8 Bang. 139=&.I.R. 1927 Rang. 181. 
—Lease— Joint lease. 

— Death of one— No right of re entry. 

In the case of joint tenanoy of two persons where 
one of the lessees dies, the lessor does not get a 
right of re-entry as to half the property demised 
because the lease does not come to an end until the 
death of the survivor of the two lessees and hence 
the landlord’s right of re-entry does not come into 
being until the death of both the lessees. (Jwala 
Prasad and Maepherson, JJ.), GOPAL OJHA v. 
BAMADRAB SINGH. 82 1 0.204=1.1.R.1923 Pat. 228. 
—Lease— Lessee’s rights. 

Where mortgagee becomes entitled to posses- 
sion from mortgagor who bad created a valid lease, 
the lessee is nob bound to deliver possession 
before the end of the terms of lease. [Dalai and 
Waair Hasan, A. J. Os.). Chhotey Sinqh v. 
Baldeo Bus Sinqh. 88 I.O. 947=2 O.W.N. 467= 

12 O.L.J. 826=A.I.R. 1926 Oudh 542. 

—‘Lease— Lien. 

- ’Burma — Lien en the crops. 

It Is the usual practice in Burma for landlords 
to have a lien over the paddy reaped by the tenants 
over their lands. (Has,/.). MauNG Hon v. Ko 
Oh. 92 I.O. 688=4 Bur. L.J. 180= 

A.l.R. 1926 Bang. 366. 

—Lease— Helvaram. 

■ Pay of village officers. 

A landlord executed a lease of his melvaram 
right. Manibha Swathaothram to the village 
officers towards their pay was to be paid by the 
landlord out of his melvaram. Government subse- 
quently undertook this payment themselves making 
a oorresponding entry in the peishkush payable 
by the landlord. In a suit by the landlord to 
recover this amount the payment of which had 
■become unnecessary by action of the Government, 
Held, that the landlord was entitled to a decree. 
A.l.R. 1927 P C. 206 and Appeal No. 416 of 1923, 
Foil. iBamesam, J.). DUBAIBWAMT REDDIAB v. 
P. K. RAMAOHANDBA THBVAN. 118 1.0. 238. 

■ Pay of village officers. 

Daring the oontinuanoe of a lease of the mel- 
varam of a zamindaii to a rent farmer, the Madras 
Act II of 1694 was extended Co the zamlndari and 
the payments to village officers which were attach- 
ed to as a burden en the melvaram right were abo- 
lished and the peishkush payable by the zamindar' 
was enhanced. The lease was silent as to what 
should happen when the payments to the village 
officers were abolished, 

^ Held, pet Sadasiva Aiyar, J. (WaUis, C./., dissent' ' 
enp) that after the extension of the Aot to the 
aainlndazi the lessee yias bound to pay to the 

D. D. Yol. hi— 129 & 180 
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zamindar the money value of the payments to the 
village officers which (payments) had been abo- 
lished and that the remedy given by S. 27 (4) of the 
Aot was not the sole but only a cumulative remedy. 
(fTaffis, C.J. and Sadasiva Aiyar, /.). MUTHANAN 
SERVAI V. B. Raja R-CJESWABA fiBTHtJPATHI. 

64 I.C 312=13 H L.V. 646= A.l.R. 1921 Mad. 687. 


— Lease— Nature of. 

Construction. 

A man who, being the owner of land , grants a 
lease in perpetuity, carves a subordinate interest 
out of bis own and does not annihilate his interest, 
and the words “the entire zamindar! including all 
interests therein" do not increase the oorpus of 
the subjeot of the lease. 36 Cal. 1003 and A.l.R. 1917 
P.C. 168, Ref. (Sir Lancelot Sanderson.) RAJAH 
Bejoy Singh v. Sdbendra Nabatan. 

Ill I.C. 845=56 Oal. 1 = 56 I.A. 320=: 

48 C.L.J. 268 = 26 A.L.J. 1233=33 O.W.N. Iri 
28 M.L.W. 855 = 10 P L.T. 66=1928 M.W.N. 841a 
A.l.R 1928 P C. 234=55 H.L.J. 456 (P.O.). 
■ — Pervuxnency - Test. 

Unless the words clearly indicate permanenoy of 
lease, the surrounding oircumstanoes and tha 
entire terms of the lease must be looked into in 


order to ascertain the nature of the grant. 

The property originally belonged to a zamindar 
from whom the predeoessor- in-interest of the 
defendants first took a lease of the property in 1876 
for a term of three years. On the expiry of the term 
of that lease, other leases were taken for different 
terms from tune to time by the same lessees from 
the landlord. The lease just before ^e one in ques- 
tion was taken in 1895. This was for a term of five 
years, which was to terminate at end of the 
Bengali year 1807, oorresponding to the middle of 
April 1901. Before the expiry of the term of that 
lease, the present defendants took the lease in dis- 
pute by executing a kabuUyat, dated Qlst Sep* 
tember, 1900. The most important provisions In it 
being: “ I had been till now in possession of the 
haut, eto., by taking a temporary mladi, iiara 
settlement of the same and realising rents. 
1 prayed to you for having granted a bemiadi settle^ 

ment of the haut, eto and you, on reoelving a 

salami of Bs. 8,600 from me and fixing the annual 
rent at Rs. 800, granted my prayer and made me a 

bemiadi settlement of the haut I appear 

before you and agreeing to pay a rent of Rs. SOOpet 
annum, I execute this deed of bemiadi kabuUyat.** 
The plaintiffs in the suit acquired the interest 
which originally belonged to the landlord by virtue 
of a purchase at a sale in execution of a mortsaffa 
decree on 28th April, 1921. “ ® 

Held, that it can hardly be reasonable to sup- 
pose that the tenant paid Ra. 8,600 as salami and 
consented to increase the rent to Rs. 800 in order to 
take a lease which might be terminated the next 
month or the next year at the will of the landlord 
Taking all these (acts into consideration the only 
reasonable conclusion was that the lease was a 
permanent one, instead of giving the lessee a more 
precarious right than what he had under the 
temporary lease which preceded it, {B.B,Ghoae 
ond Bop, //.). DINANATH KunDU v, JANAEI 

Nath. IIO I.O. 868=88 Cal. 43Sa 

Buifdinp. 1928 Oal. 392. 

The nature of a lease granted lor building purposes 

does not depend on the oharaoter of the bulldl»» 

actually oonstruoted. (rq^al Ahmad, /.), 8HAB- 
JAHAN BBQAM 0. MONNA. 100 I C 

JI.1.S. im All. Stt. 
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" BilaMiad ” — " Yearly lease." 

Where ptrsoos were granted a lease Bila Miad 
to cultivate the land and were required under the 
grant to pay the rent and the lessors wore given the 
right of recovering the rent by suit or by distraint, 
Seld, that the lease was one from year to year 
and not perpetual. {Dalai, J.C.). Kalu SisaH 
0. HANSBAJ UPADHIYA.’ 78 LC. 47 = 

A. I. R 1925 Oudh 270. 

In Chota Nagpur the term tsfimrari mo^car 

rati lease means a lease for life. {Das and Ross, 
JJ.). Habi GiR u. Kumar kamakhya Nabais 
Singh. 78 I C, 511=3 Pat. 334= 

1924 P. H. C. 0. 158=3 Pat. 534= 

A.I.R. 1924 Pat. 572. 

—Lease— Possession. 

Non'delivery — Bight to repudiate. 

Where lessor grants lease of property but fails to 
give the lessee possession of the whole leasehold, 
it is open to the lessee to repudiate the entire 
contract. But if he does not and remains in pos- 
session of a portion of the property, he is under 
certain obligations to his landlord, the owner of 
the land. This obligation has been recognized on 
various grounds, such as the doctrine of apportion* 
ment of the old lease, or an implied new contract 
of lease or else a liability to pay a reasonable sum 
for use and occupation. 23 M.L.J. 119, Rel. on. 
A. I. B. 1925 P.C. 97, Expl. {Phillips and Ramesam, 
JJ.). HANUMANTHA GOUNDAN V. DORAISWAMI 
PiLLAI. 109 I.C. 465=27 M.L.W. 798= 

A.I.R. 1928 Had. 380 = 94 H.L.J. 354. 

—Lease — Renewal. 

Nature of right. 

The right of renewal is a privilege granted to 
Uie lessee. BasHn v. Bidwell, (1881) 18 Ch. D. 2.38 
and Finch v. Underwood, (1876) 2 Oh. D. 310, Be/., 
and. therefore, the renewal can only be of the 
contract as made. For example, if the contract 
is made with tenants, one of them cannot enforce 
the contract, or where the position of the parties 
changes, the renewal cannot be enforced. Finch v. 
Underwood, (1OT6) 2 Oh. D. 310 and Sollies Stores, 
Ltd. V. Timmis, (1921) 2 Oh. 202, Ref. {B.B. Ohose 
and Camniade, JJt). Masendba Nath v. 
Kailash Nath. 109 I.C. 298=55 Cal. 841= 

47 C.L.J. 376=32 C.W.N. 439= 
A. I. R. 1929 Cal. 50. 
—Recfipi of rent in antidpation—Effect. 

Where there is a contract to renew the lease, 
taking of the rent by the lessor’s transferee during 
the term of the lease means that the lessor’s 
transferee was precluded from disputing the 
lessee’s right to remain in possession by virtue of 
the lease. But that cannot import the other condi- 
tion that he was bound to renew the lease after 
the term had expired. {B.B. Ohose and Cammiade, 
JJ ) Mahendba Nath v. Kailash Nath. 

109I.C. 298=55 Cal. 841=47 C.L.J. 376= 
32 C.W N. 439 = A. I. R. 1929 Cal. 50. 

-Covenant for renewal of lease runs with the 

land. (Krishnan and Venkalasubba Bao, JJ.). 
RTCraETARY OF STATE V. VOLKABT BBOS. 

102 I.C. 246 = 50 Mad. 595= 
25 M.L.W. 525=1927 M.W.N. 318 = 
38 M.L.T. 233= A.I.R. 1327 Had. 313= 

52 M.L.J. 443. 

Electing to renew. 

Where money is accepted from tho^ lessee whose 

term has expired only provisionally incase there 

should be a fresh settlement, the landlord cannot 
be deemed to have elected to treat the person 
paying the money as tenant. {Bwhardson and 
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Shamsul Suda, JJ,). MUKBUSOE RAHMAN V. 
Raj Lakhi Debya. 81 I.C. 741= 

39 C.L.J. 102=A.I.R. 1921 Cal. 789. 
No lerms'^Old terms. 

Where there is a covenant for renewal, if the 
option does not state the terms of the renewal, the 
new lease would be for the same period and on the 
same terms as the original lease in respect of all 
the essential conditions thereof except as to the 
covenant for renewal itself. {Sookerji and Panton, 
JJ.). GOBU PB03ANNA v. MADHU6GDAN CHOW- 
DHDRY. 64 I.C 824=35 C. L. J. 87= 

26C. W- N 901 = 4 I.R. 1921 Cal. 574. 
— Lease— Specific performance 
— Notice of refusal to perform. 

Where a tenant is in possession of certain land 
by virtue of an oral contract of permanent lease, 
which, however, is not reduced to writing and re- 
gistered, and whore the landlord afterwards has 
given notice of refusal to perform his part of cob- 
iraot, the tenant cannot sue for specific performance 
of contraot by requiring landlord to execute a 
formal lease after efflux of time since the notice 
has barred his suit. It is not sufficient to say that 
the original oontraot was specifically enforceable. 
Walsh V. Langsdale, (1882) 21 Ch. D. 9, Expl.-, 
16 C.L.J. 217 and 17 C.L.J. 167, Ref. {ifukerji 
and Graham, JJ.). AriPF v. JaoU Nath Majum- 
DAB. 112 I C. 865=59 Cal. 1090= 

33 C.W.N. 333=A.I.R. 1929 Cal. 101. 
— Lease— Sub-lessee. 

Termination — New tenancy. 

A sub lease is determined as soon as the tenant* 
right on which it is grafted has determined by 
operation of law even though the landlord has 
consented to its creation. If the landlord instead 
of entering ioto actual possession allowed the sub* 
lessee to hold on he must be deemed to have 
thereby ofiered the tenancy to the occupant, and 
by acoept-ance of rent from the oultivator to have 
created a new tenancy in his favour. Case-law 
fully discussed. {Kinkhede, A.J.C.). GOVINDBAO 
c. SABJABAI. 89 I.C. 872= A.I.R. 1926 Nag. 62. 

—Lease— Title. 

Proof of — When necessary. 

It cannot be said that a zamindar does not show 
a good title to the underground unless he can dis- 
prove that tenure holders of long standing had 
been given the underground rights, in absence of 
anything in the history of the land or in the oir- 
oumstances of the case to raise a reasonable suspi- 
cion and in absence of a stipulation imposing such 
a burden upon him. 45 Cal. 47; In re. Foot & Bull, 
(1879) L.R. 10 Ch. D. 365, Ref. {Rankin, C.J. ar^ 
Buckland, J.). JyOTI PRASAD SiNOH DEO t>. H.V. 
Low «fc Co., Ltd. A.I.R. 1930 Cal. 561* 

—Lease— Transfep. 

Liabilities. 

C on 20th April, 1920, entered into an agreement 
for a lease with B. The agreement provided fota 
lease of 20 years of cetiaiu premises useful for 
motor business. B subsequently started a Ford 
Motor Company, Burma, and assigned his 
under the agreement to the said company. The 
Ford Motor Company after entering into possession 
made extensive alterations paying the rent to L 
and acted just as possessors with full title, 
assignment of the agreement for leaf of 
SOS was. however, made to the Ford Motor Company. 
On 27th August. 1921, W entered into an 
to take over Ford Motor Company as a going con 
corn. The copy of the agreement for 
delivered to W. In a ^nit by B for the recovery ot 
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rent paid b; him to C after ’27th August, 1921, and 
also for a declaration that W was liable to re- 
imburse B for all sums which R may thereafter pay 
'to the landlord C under the agreement for lease, 

Held, that under theoiroumstanoes the intention 
of W when they took over the Ford Motors as a 
going concern was to take not only the business 
but the premises, the subjeot of the agreement of 
the lease and they were bound to indemnify R 
against all the rents paid by i{ and also all pay- 
ments which he will auhsequently make in virtae 
• of the agreement of lease. (Lord Shnw.) WBABNE 

Bros., ltd. v. Rossa engineering Works, 
llSI. C. 724=49 C.L.J. 516=7 Rang. 144= 

A.l.R. 1929 P.O. 189 (P-O ). 


••^•Covenant against— ‘Effect. 

The grantees stated thac without the grantor’s 
’permission they will not bo entitled to transfer the 
■itmam to others. But there was no clause of re- 
-entry. 

Held, such a condition against transfer is often 
inserted merely as a foundation for a olaim to 
nosar (or premium) when a transfer is made, and 
if it is not void, it does not render an assignment 
or transfer of the lease inoperative. {Richardson 
■and Shamsul, Huda, JJ.), JoG&sH Ohandba v. 
MOKBUL ALT. 60 1.0. 984^25 C.W.N. 857= 

A.l.R. 1921 Cal. 474. 

—Lease— Hiacellaneoufl. 

—Holders of permanent leases must be classed 
>as non-occupanoy tenants. (Sulaimnn, /.). DEO 

Nabain Singh v. Jagat Narain Singh. 

103 I.O. 237=8 L.R.A. Rev. 261 = 

A.l.R. 1927 All. 662. 

^Failure to prove— Decree. 

A plaintiff who fails to prove a lease may be 
•allowed a decree on the basis of use and occupation 
where the defendants are proved to have : held the 
•land. 31 A. 276, Foil. {Ashworth, J.C.). AjODHYA 

Singh Haiwan babu Nawab khusbo 

BEGUM, 74 I.O. 582= A.l.R. 1924 Oudh 97. 

— Merger. 

Purchase by tenant of a share. 

A tenant who parohases a share in the zamindari 
'.property does not thereby become Ehudkhast holder 
and so does not cease to be tenant of his holding 
'even to the extent of the share purchased by him. 
(1906) A.W.N. 226 and (1901) A.W.N. 63, FoU. 
'(Dalai, J,). Niadar u. Mohammad ahmad. 

114 LG. 870=9 L.R.A. Rev 127= 

A.l.R. 1929 All. 258. 

Tenant acquiring share in the proprietary 

•intereet. 


There is nothing in law to prevent a oo-sharer in 
a oo-paroenary mahal from having tenant rights of 
any kind and being liable to the payment of tent 
either to another oo-sharer or to the general body 
of co-sharers, and if a tenant subsequently ac- 
-quires proprietary rights in the land his tenancy 
does not automatio^llj oomd to au end in its 
^tirety; 8.A, No. 303 of 1918 ; Vol. 1, Unpublished 
Decisions of the Board of Revenue A.l-R. 1925 Pat 77 
(1901) A.W.N. 63 and (1908) A, W. N. 226. Foil 
{Lindsay and Sulaiman,JJ,). Mt. KbsarKoAB v" 
XALLU ram. 107 1.C, 562=50 Ail, 479= 

9 L.R.A. Rev. 33=26 A.L J. 383= 
^ A. LR, 1928 All. 164. 

‘The doctrine of merger had no application in 

pagal m a case of a oo-sharet ipropriotor putcUaa- 

even under the old law before 
1886. 10 W.R. 16 ; 26 W;R. 603 and IS O.W,N, 913. 

(Datoaon-mikr, G. J, and Foster, /.). Qori 
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Singh v. jagdbo Singh. 102 1.0. 886s 

8 P.L.T. 69=A.I.R. 1927 Pat. 172. 

Acquisition of superior and inferior right does 

not ipso jure cause merger. 

Merger is not a thing which occurs ipso jure 
upon the acquisition of the superior with the in* 
ferior right. There may be many reasons — oonvino- 
ing reaeoDS arising out of the obj ect of the acquisi- 
tion of the oue right being merely for a temporary 
purpose, family reasons and others — in the course 
of which the expediency of avoiding the ooalas- 
cencd of interest and preserving the separation of 
title may be apparent. lu short, the qnastion to be 
settled in the application of the doctrine is, was 
such a coalesoenca of right meant to be accom- 
plished as to exinguish that separation of title 
which the records contain. A.l.R, 1922 P.0.94, 
Foil. {Chatterjea and Page, JJ.). £. S. BANNBRJBS 
V. Dhabenoba Krishna Deb. 96 1.C. 659 (Oal.). 

•Purchase of fractional share by tefiant. 

Where both the parciee plaintlEs and defendants 
were admittedly oo-shacets in the village by viitne of 
their purchase of certain fraotional shares, but the 
plots in suit were held from before those purchases 
by the father of the defendants as a tenant from as 
fat back as 30 years. 

Held, that the purchase by the defendant of a 
fraotional share in the village did not terminate 
their tenancy of the said plots, any more than the 
purohaae of a fraotional share by the plaintifi gave 

him a right to oust the defendants from that ten- 
ancy. {Kanhaiya Lai, J.). MATA Ghulam «, Shbo 
MANOA li. 34 I.G. 639=4 L.R.A. Rev. 341= 

A.l.R. 1924 All. 460. 

^ocupincytenani. 

In the case of an oooupanoy tenant who is 
also a landlord, acquiring by partition a landlord’s 
interest, the doctrine of merger applies. 2 P.L.J. 
226, Disf. {Coutts andMaepherson, JJ.). MULliIOK 
Mukteab ahmao 0. kali OHABAN. 

1921 P.fi.G.G. 887 = 2 P.L.T. 525= 

... ^921 Pat. 378. 

—Hines and minerals. 

—^^ovetiant for title— Onus is on lessees to shoto 
that lease offered to them is not secure lease, 

A contract for grant of mining lease in certain 
mouzas provided that if the lessees did not take 
the lease within a certain period "except for want 
of the lessor's title in the said mouzas" the depo- 
sit would be forfeited to the lessor. The settle- 
ment record showed the lessor as samindar of the 
mouzas and also that one of them was settled as a 
brahmottar and the other as a debuttar with 
tenure-holders. Further demand was made by the 
lessees for production of the deeds of brahmottar 
and debuttar grants for the purpose of satisfying 
thomsBlvoa that underground rights had ba^ 
reserved to the zamindat and also for exeention of 
an indemnity bond. The lessor replied that no 
deeds oould be traced and that he was not prepared 
to execute an indemnity bond. Tho lessoea there- 
upon refused to complete the lease and sued for 
their deposit. 




referred to title to the underground and not title 
to the mouzas but it did not inoiease the obligation 
as to the title lying on the lessor vindet genemlU^ 
which included not duty to produce aatialaotn*» 

evident of title to the undwgtouad below^^ 

oompletion of the lease. 

That tha oaua was on tho Uasaaa to ahow that 
tho laaao ofiarad to th^ waa not a saouta la^ 
Moiootm tho titla oE tho aamindat had not )Ci 
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landlord and tenant— M lnea and minerals. 

sho^n to be such as prevented him from giving the 
leeeces a secure and valid lease, (flanfettj, CJ. and 
Buckland, J.). JYOTI PRASAD SiNGH DEO v. 
H.v. LOW & Co., Ltd. A.I.R. 1930 Cal. S61. 

Zamindar of a permanently settled estate 

under the Regulations of 1793 is the owner of the 
soil, and whatever may be the claim of the Crown 
against him, as between himself and a tenure- 
holder he has the right to the minerals unless he 
has expressly parted with them, [ifullick and 
Eulwanl Sahay, JJ.). KAMAKSHYA NArayan 
Singh v. Thakdr J.ado Charan Singh. 

114 I.C. 194=A.I.R. 1928 Fat. 294. 

Lease of land — Presumption. 

The mineral rights are in the zamindar and he 
is not divested of them by a lease of the land un- 
less the minerals are expressly granted. (Das and 
Ross, JJ.). Satya Niranjan CHAKRAVARTI V. 
SDSHiLA Bala Dasi. 90 I.C. 513= 

4 Pat. 799 = A.I.R. 1926 Pat. 103. 

■ Royalty represents the lessor's share of the 
profits made from the business. (Das and Adami, 
JJ.). NILKANTH V. Niharan. 

A.I.R. 1922 Pat. 75. 


—Mortgage. 

Sir land— Foreclosure by second mortgagee— 

Surrender by mortgagor— Effect. 

A subsequent mortgagee who has foreclosed, steps 
into the shoes of the mortgagor and stands in the 
same relation to the prior mortgagee as the original 


mortgagor. 

' Where str land was mortgaged first to one mort- 
gagee and then to another and where second mort- 
gagee foreclosed the land, he is in the position of 
a mortgagor to the first mortgagee and is also in 
the position of a landlord to the original mort- 
gagee inasmuch as the orginal mortgagor still re- 
tains under the law the right of an occupancy ten- 
ant in the land and so where the original mortgagor 
surrendered his occupancy rights in the land to 
the second mortgagee, it is an ordinary surrender 
by a tenant during the continuance of the mort- 
gage of the first mortgagee and therefore an accre- 
tion to the mortgage; so if the first mortgagee ob- 
tains a final decree for foreclosure and sues for pos- 
session of .the field, he is entitled to a decree. 
14 N. L. R. 133, Appl.\ 87 All. 890 and A. I. R. 1921 
Mad. 627, Disf. (Sfaj)l«s, A. J.C.). BHAGWANT 

RAO V. SUBHKARAN. 25 N.L.R. 12- 

A.I.R. 1929 Nag. 225. 


Lease — Diminution of security— Test. 

The test to determine whether lease granted by 
a mortgagor malguzar is a transaction in the ordi- 
nary course of management or intended to diminish 
the security of the mortgagee, is whether he would 
have granted the lease himself if he had known 
that he was to continue indefinitely as a full owner 
of the property. A. I. R 1924 Nag 226, Rel. on. 

(Findlay, J . C.). MAROTI Rao u TDLSA Bai. 

\trtnai y, ^ ^ ^ j ^ ^^28 Nag. 303. 

.-Ly tenant — Privity — Liability for rent. 

The relationship of landlord and tenant does not 
exist between a landlord and a mortgagee from 
tenant. It is either privity of contract or privity 
of estate which brings such relationship into exist- 
ence. Even if there be a stipulation in the mort- 
eage-deed for payment of rent by the mortgagee 
direct to the landlord.it would bind only the 
•parties to the transaction of the mortgage. Being 
not a party to the transaction, the landlord cannot 
avskil himself of such a stipulation in the mortgage 
and insist upon payment of rent by the mortgage. 
-As regards the privity of estate, it arises only when 


LANDLORD AND TENANT— Mortgage. 

the whole of the tenant’s interest in the holding Is 
assigned and not where a subsidiary interest like 
that of a mortgagee is oarved out of the tenant’s 
interest. A sale of the holding would constitute 
such an 'assignment of the tenant’s interest and.< 
would render the purchaser liable for payment of 
rent despite the absence of privity of contract. 
Voluntary payment of rent by the mortgagee to the 
landlord would not per se fasten such a liability on 
him. 13 C.P.L.R. 19; 40 Mad. 1111 and 30 Mad. 
410, Foil. (Eolhatkar, A.J C.). Ramchandba 
Jat v.iSeth Bhagwanibam. 113 I.C. 111= 

A.I.R. 1928 Nag. 147. 

' ■ By miiafidar. 

A muafidar who has mortgaged his muafi plots 
cannot assert against the mortgagee, whom he has 
ejected, his own want of title. The case might be 
different if the legislature had expressly enacted 
that in no circumstance would a transfer of muaff ' 
land be recognized. (5<uart, C. J. and Rasa, J.). 
Shyam Manohab V. Beni Madho. 

110 1.0. 820=5 O.V.N. 545=10 L.R.A. Rev. 29= 

A.I.R. 1928 Oudh 336. 

Does not amount to abandonment — Bight of 

re entry. 

The principle doteTmiolDg the title of the land- 
lord to a re-entry in a case of a sale by a tenant of 
his grove or of his house is essentially different 
from the prinoiple applicable to a case where the 
tenant has made only a temporary alienation of the^ 
nature of a possessory mortgage. In the former- 
case the sale is a complete evidence of the abandon- 
ment of the tenant’s right in the property sold and. 
the alienation being invalid the vendee is a pure 
trespasser as against the landlord, who on abandon- 
ment acquires in law a right of re-entry. On the 
other band, where there is a transfer by way of a 
possessory mortgage only, it does not afford any 
evidence as to the extinction of the tenant’s rights. 
On the contrary it proves the continuance of such, 
rights. In such a case the landlord has no right of 
re-entry though the mortgage is Invalid according 
to the custom of the village or being contrary to the • 
conditions of the tenure. (Wazir Sasan, J.), 
rambaj Singh v. Tej Singh. 99 I.C. 203= 

3 O.W.N. 964=8 L.R A. Rev. 26= 

A.I.R. 1927 Oadh 46. 


■Bv tenant— Foreclosure— Rights of parties. 


Ordinarily, the tenant-right, as between the tenant 
nortgagor and his transferee, becomes transferred 
kbsolutely to the latter the moment the final decree 
or foreclosure is passed, and nothing remains 
vbich the tenant can claim to be his own. If the 
nortgage on the basis of which such foreclosure is 
)btained, is a legal, a consented or ratified mort- 
gage, then the transferee’s position in order to make 
;he foreclosure binding on the landlord is secuM, 
lot only against the tenant, but also against the 
andlord. because in that case the tenant-right on 
which the mortgage encumbrance is engrafted be- 
jomes validly transferred to the mortgagee as 
igainst both the tenant and the landlord. J' 
;he mortgage is neither legal nor consented to by 
he landlord, nor subsequently ratified by tbe 
icceptance of rent by the landlord from the 
eree as such, the latter’s position JS 
letter than that of a mere trespasser habits to be 
neoted by the landlord on the ground that the 
;6nant’s interest having come to an end by reason 
if the land being foreclosed or put to , 

execution of a decree based on a moft^go. v^a^e 
vt the instance of the landlord, a ^Igbt to Imme^i 
kte re-entry into possession has accrued to tne. 
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LiNDIiORD AND TENANT—ilortgagd. 

>]aiidlordi 4 N.Ij^R- 57, Rb/. {Kinkhede, A, «7. G.). 
shbobux t>- Seth Jagannath. 90 I.C. 384— 

A. I. R. 1926 Nag. 164. 

With consent of landlord — Effect. 

By ooDBentlDg to a mortgage the landlord con* 
gents to a loceolosute aliO provided it takes plaoe 
eo long as the tenant right is subeisting. The con- 
sent does not enure for the benefit of the transferee 
if he has not worked out his rights under the 
transfer so long as the teuaub-right subsisted. 
•6 O.P.L.R. 109, Bef. If the tenancy is determined 
by forfeiture the mortgage oven if valid as against 
■the landlord is also determined. 14 N.L.R.jlOT, Ref. 
(Kinkhede, A.J.C.). 8HEOBUX o. SETH JAGANNATH. 

90 I. 0. 364sA.I.R. 1926 Nag. 184. 

^ — A mortgage of tenancy land by a tenant is 

not void a6 initio. A. I. R. 1922 Ondh 287, Foil, 
■{Raza, J.). SHUNKAB v. MT. MAHADEI. 

92 l.G. 46=13 O.L.d. 241. 

— Malgeni lease. 

Sale— Forfeiture— Limits. 

Where certain mulgeni lessees executed a sale- 
deed and purported to deliver possession to the 
vendees though they actually oontlnned in posses- 
sion under a lease taken at the same time from the 
vendees, Itsid that the mulgeni lease was forfeited 
and that both the original lease and the under- 
leases were annulled. {Spencer, Offg. O.J. and] 
Kumaraswami Sastri, J.). GOPALA KddOVA w. 
HAMZC SAHIB. 84 I. C. 625=19 U. L. W. 545= 

1924 H.W.N. 477=34 H.L.T. 339= 

A.I.R. 1924 Had. 776. 


-Assignment— Effect . 

An assignment of mulgeni lease executed prior to 
the Transfer of Property Act by the lessee thereof, 
14 breach of his covenant not to assign, is per- 
fectly valid. 

Pet Seshagiri Aiyar, /.—Even in oases where the 
Act applies, the same result will follow. {Wallis, 
■C.J., Oldfield and Seshagiri Aiyar, JJ.). UDIPI 
SeshAGIBI V. SESHAMUA. 61 1.0. 658= 

43 Mad. 503 = 12 H. L.W. 45= 
1920 H.W.N. 408=39 M.L.J, 128 (P. B.). 
-'Natare of tenancy. 

- Where the landlord had, at the date of lease, 
-ceased to have any interest in the property as land- 
lord, the tenancy created by him is not void. 
20 Cal. 708 (P.B.), Foil. {Hallifax, A.J.C.). KARU 
V. Pandia. 75 I.C. 874= A.I.R. 1924 Nag. 228. 

r-Natupo of tenancy— Agrlonltural. 

* KabiUiyal— Construction. 

A tenancy consisted of a tank with its banks and 
a plot of land adjoining thereto. It was created by 
a kabuliyat by which the tenant got a right to 
. graze cattle on the bank after fencing them all 
Kound, rear fish and oatob them, and enjoy the 
^uits ^ frmt-bearing trees then existing on the 
bank. The kabuliyat was headed as a "kabuliyat 
for nine years." Below the heading when naming 
'the tenant as executant it spoke of him as Makbulall 
cultivator lor nine years, 

Held, that the object of kabuliyat was to create 

• an agilo^tuml tenancy in favour of the tenant. 

• • (afttfcery*, j .), Rama nath t>. tabak Nath 

„ 107 I.C. 746=A.I.R. 1928 Oal. 306. 

Natnve of tenancy— Aioertalnment of. 

— Posswsioft. 

Where a tenant cannot or does not '^produoe hia 
toase in writing, he can, nevertheleac, eBtabUsh hia 

and other oUcumBtanoea. 
-^4 589, Bel , on. { MalUk , /.). Baiosaban 

jadtjnath Pal, ^8L0 im= 

1928 Oal. 376. 


LANDLORD AND IfiNANT— Natope of ie^oyt 
— Duration. 

Actual user. ■ 

Where the kabuliyit does not render any help; 
in determining the nature of the tenancies, 09 urt 
can consider the evidence of actual user of tha 
land to find out their nature. {Suhrawardy ana 
Cuming, JJ.). SATINDBA MOHAN TAQOBB V. 
JAYANABI BlBI. 88 I. C. #92=. 

A.I.R. 1923 Cal. 1183. 

Circumstances— 2Jode of enjoyment. 

When the beginnings of a tenancy ate not known 
and the documents purporting to create the teuanoy 
are capable of dual or multiple interpretations,, 
what has to be considered is the attendant oiroam- 
stances and in such a case the method in which 
the tenancy has been and is enjoyed can also be 
considered in order to oome to a proper solution of 
the question relating to the tenure. \Walmsley and 
Mukerji, JJ.). LAL GhoSE.o. NILKANTHA DAS. 

80 I.C. 693= A. 1. R. 1925 Cal. 340. 

. — — Conduct of parlies. 

When there is no dooument showing the origin 
of the tenanoy or the incidents thereof at its incep- 
tion the nature of tenancy is to be gathered from 
the evidence of the mode of dealing with the 
demised land and from the acts and oonduot of the 
parties during such period. Such, conduct con- 
stitutes the best, if not the only evidence for the 
purpose of proving the nature of the tenanoy. 
27 Cal. 570, Ref. {C. C. Ghose and Panton, Jj). 
KAZEMINI MOTWALI t>. MANIK CHANDRA PbA- 
MANIK. 80 1.0. 580=27 C.WN. 969= 

A.I.R. 1924 Cal. 186. 

Conduct of parties. 

Where the terms upon which a tenancy was 
created cannot be proved by direct evidence the 
subsequent oonduot of the patties may be consider- 
ed with a view to determine the nature of the ten- 
anoy. (NtfWiouW, J.). ABHAIPADA SiROAR V. ATOR 
Dome. 67 I.C. 66= A.I.R. 1923 Gal. 294. 

Justice and equity. 

Tn the absence of any proof of a specific contract 
or necessary incident of the tenure to the contrary 
or of any law regulating the relations between the 
parties, Courts hav^ to fall back under S. 37, 
ol. (2) of Act Xll'of 1887 on the rule of justice, 
equity and good oonsoienoe and enfore such equity 
as the oiroumstanoes of the case might justify, 
(Lindsay ond Kanhaiya Lai, JJ.). Natha n. 
Gobind Ram. 64 1.0. 153=19 A.L J. 681— 

A.I.R. 1921 All. 28. 

‘ Itmam * 'Taluk.' 

As applied to a tenure in the permanently settl- 
ed parts of Chittagong the word '‘itmam** 
primarily imports a permanent heritable and 
transferable tenure. It is wall settled that the 
word taluk primarily imports permanency. But 
the terms of a written instrument may be Inoon- 
sistent with the ordinary implication of either 
term. Either term may be loosely or mistakenly 
applied to a tenuxe which is not in faot permanent 
and which does not become permanent merely 
because it is called a taiuk or an tfmam. (RicAora- 
son and Shamsul Ruda, JJ.). JOQB3H CHANDRA 
V. MOHBUL ALI. 60 1.0. 984=25 0. W. N. 887= 

A.I.R. 1921 Oal. 479; 
—Nature or^naii^— Duration. 

Mukarrari isfemrari— Hairs in 

—Rani raaaiple* 

Wbete, after the deatk of the original muka- 
rarldars, nndex, mukarnrl latexBrarl lease whi|oh’ 
oonveyed A uie-eBtate only, the heirs temaliied 
in poasesB^o^ . ani said roftt to the 

'I • • * • 01.1 
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ItlNDLORD AND TENANT— Natare of tenancy 

—Duration. 

predecessor-in-title of the plaintiS.'but receipts were 
given in the marfatdari form, i.e., the receipts were 
made out in the names of the original mukarrari* 
dars. but the names of the persons who made the 
payment were also entered in the documents and 
lessor refused, when requested by the heirs to 
accept rent and give a receipt to the person paying 
the rent in his own name, 

_ Eeld, that the predecessor-in-title of the plain- ' 
tifl did not recognize the heirs of the mukarraridars ^ 
as his tenants from year to year and, therefore, > 
plaintifi’s suit for possession brought 12 years after • 
such refusal was barred. 17 C.'W.N. 459, Dwf. (Sir j 
Lancelot Sanderson.) KamakBYA NARAIN SINGH : 
t). Ram Raksha Stngh. 109 I.C. 663=7 Pat. 649 = 

55 I.A. 212=48 C L.J 69=32 C.W N. 897 = 

28 M.L.W. 41=9 P.L.T. 501 = 

30 Bom. L.R. 1361 = A.I.R. 1928P. 0. 146= 

55 U.L.J. 882 (P.C.). 

The reservation of an yearly rent in a lease ^ 

is only a presumption and not a conclusive proof 
that the tenancy is an early one. {Chatterjea and 
Fanton.JJ,). SARI Sabdamayi DEVI V. Saila- 
BALA DASI. 59 I.C. 788 (Cal ). I 


— Nature of tenancy— Horilcultaral. 

Test as to. 

The facts were that the jama was described in 
the documents as consisting of bagat land, that 
trees and vegetables were planted on it. that it was 
not a part of, nor did it constitute, one tenancy 
along with the homestead of the tenant which lay 
close by and that nobody ever livtd on it. 

Eeld, that the tenancy, the origin of which was 
unknown, must be held, having regard to the sur- 
rounding circumstances and the nature of its 
enjoyment, to have been for horticultural purposes 
and not for residential purposes. {Mukerji, J.). 
Satish Chandra Ghosb v. debendra Nath 
DEY. 85 I.C. 636=A.I.R. 1925 Cal. 761. 

— Nature of tenancy— Kabuliyat. 

Fixed rent. 

The facts that the tenancy is described as herita- 
ble one and it is provided that the excess area 
found to be in the possession of the tenant will be 
assessed at the rate mentioned in thokabnUyat are 
not sufficient to establish tenancy at a fixed rent. 
{Suhrawardy and Duval, J”/.)- ESHAQUE SHEIKH 
V. Malilal Malo. 81 I.C. 1043= 

A. I. R. 1925 Cal. 294. 

— Nature of tenancy— Origin of tenancy. 

I The evidence aflorded by dakhilas is not to 
he regarded as conclusive as to the origin and 
nature of tenancy. (Walmsloy and Cuming, JJ.). 
8ASIBALA DEBI V. AMALA DEBI. 66 I.C. 61= 

25 C.W.N. 378 = A.I.R. 1921 Cal. 379. 


— Nature of tenancy— Patta— Construction. 

Patta granted under solenav^a—U of word 

kaimi — Permanent right whether conferred. 

Where the patta described the right as "sauha 
sani sat jotedari” but the solenama under which 
it was issued used the word kaimi, 

Eeld, that the parties may he taken to have 
intended to deal with a permanent right. {Oraham 

and Muter, JJ.). Esbaqxje Mia v. Ddla Mia 
Patwabi. 34 C.W.N. 887. 


— Nature of tenancy— Service tenure. 

Not yearly tenants— Onus. 

Per Odgers and Napier, JJ-.— Where the holder 
of a service inam is found to be entitled to 
kudivaram, tenants are bound to prove that 
ate not tenants from year to year, otherwise they 
are liable to bo ejected on proper notice to quit. 


LANDLORD AND TENANT — Non*tranBfepablel^ 
holding. 

Case-law reviewed. A service tenure is not incom- 
patible with a permanent right of occupancy as such 
a right does not amount to an alienation. {Napier 
and Odgers, JJ., then Ayling and Odgers, JJ,,. 
afterwards Krishnan and Venkatasubha Rao, JJ.), 
Veeraswamy Mddali V. Palaniyappan. 

84 I.C. 799=34 U.L.T. 175= 
1924 M.W.N. 466=19 H.L.W. 513= 
A.I.R. 1924 Mad. 626=46 U.L.J. SIS- 


—Nature of tenancy— Tenancy on sufferance. 

There is no such thing as tenancy on suSer- 

ance in this country. {Sanderson, C. J. and Ghose,, 
J,). Reajdddin Patwabi v. Syed abdgl. 
Jabbar. 69 I.C 504 = A.I.R. 1924 Cal. 445. 

—Nature of tenancy— Transfer. 

The fact that rent receipts were granted: 

"marfatdari*' in the names of the original granteea 
is not conclusive to show that the tenures were not. 
transferable. {Richardson and Shamsul Euda, JJ.). 
JOGESH CHANDRA v. MOKHUL ALI. 60 I.C. 984= 

25 C W.N. 857=A.I.R. 1921 Cal. 474.. 
— Non-transferabic holding. 

Mortgagee of— Position. 

A landlord purchaser is entitled to ignore the. 
mortgagee of a non-transferable holding whether 
the mortgage is in respect of the whole or a part.. 
A.I.R. 1928 Pat. 231 and .1.1. R 1929 Pat. 222, Foil, 
{Courtney- Terrell, C.J. and Jwala Prasad, J,),. 
PABBHA NABAYAN V. RAMADHAB. 

10 P.L.T. 396=A.I.R. 1929 Pat. 236. 
Transfer— Landlord— If and when can sue for 


possetswn. 

The question of the landlord being estopped, 
from suing for the khas possession of a non-trans- 
ferable occupancy holding, which has been trans- 
ferred to a third party from which third party the 
landlord has accepted rent and granted a receipt 
therefor, but describing therein the third party as. 
marfatdar, depends on the facts of each case.. 
17 C.W.N. 1088, Foil 

Where in such a case the landlord had previously 
declared that on transfer the occupancy holding, 
had become abandoned and subsequently accepted 
rent from the transferee describing him in the re- 
ceipt as marfatdar of the original tenant, 

Eeld, that the landlord was precluded from, 
maintaining that the transferee was but an agent of 
the original tenant inasmuch ns he (the landlord)’ 
bad declared the land abandoned on its being: 
transferred. {Sanderson, C J. and Richardson, J.). 

Baikanta Nath v. bhdban Chandra. 

A.I.R. 1928 Cal. 273- 


—^Proprieior—When can sue for khas posscssiw. 
While the tbika lease is running, tho proprietor 
n bring a suit for possession against the tians- 
reoofa non transferable occupancy holding be- 
mse the pronrictor is in popsession through his 
nure-holder' A trespass against tho tenure- 
rider is an encroachment upon tho right not only: 
■ the tenure-holder but of the proprietor 
id if the tenure-holdar is dispossessed, the 
roprietor has a cause of action and 
entitled to recover possession through 
tenant. He is not of course entitled 
khas possession while the tenancy exists, 
t he is entitled to delivery of formal 
rough his tenant and for an order dlMCting thas. 
e trespasser shall be ejected. 6 ^.L.W. 830 and 
I R. 1923 Cal. 192, Rel on ; 21 Mad. 

W.R. (Civ.) 15. Ref. n JSr 

,HTO MD. msHIM. “Is Pai. 
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LIKDLORD AND TENANT — Non-transferable 
holding. 

.. Purchaser — Bights of. 

A puTohaBer of a non-tiansferable holding with- 
out the coneeut of the oo-sbarer landlords is not a 
tenant of the latter, and anj one of them is 
entitled to eject him from the holding to the extent 
of bis own share in the holding. 10 O.L.J. 6l8 
and 21 O.L.J. 441, Bel on. {Kulwani Sahay and 
^acphsrsontJJ.). UOHHAB GENE v. UPENDBA 
KAIK. 103 I.C. 461=^6 Pat. 330 = 

A.l.B. 1928 Pat. 173. 

Transfer— Landlord’s remedy. 

When noD'transferable oooupanoj holding is 
transferred but the tenant does not repudiate the 
tenancy, and hence the landlord cannot eject the 
tenant, proper course for the landlord is to sue for 
a declaration that the transferee from the raiyat 
has acquired no interest as against him. A.l.R. 
1924 Cai. 900, Foil. (Qreaves and B.B. Ghose, JJ*). 
Jnanbndba Nath v . Jogendba Nath. 

91 I.C. 191=A.I.R. 1926 Gal. 772. 

Sale of in execution. 

A non*traneferable oocupanoy holding is liable 
to be Bold at an ezeontion sale at the instance of 
an ordinary oreditor without the consent of the 
landlord. A.l.B. 1924. Cal. 62, Foil, {Suhrawardy 
and Cuming^ JJ.). Ghredas Saha v . SHEIEH 
ElBA GAZI. 87 1.0. 740= A.l.R. 1926 Cal. 319. 

Bemedies on transfer. 

The landlords may, if they ohoose, ignore the 
sale of non-transferable occupancy holding and 
proceed to bring a cent suit as against their tenants. 
They may, If they choose, bring a suit for eject- 
ment as against the purchaser. (Das and Ross, JJ.), 
LACHMAN 8AHAY e. GAURI CHABAN MAHTON. 

94 I.C. 536=7 P.L.T. 127= 1926 P.H.C.C. 99= 

A.l.R. 1926 Pat. 423. 

" Co-sharer taking transfer of—Tres:passer. 

When one oo-sbacer landlord takes a transfer of 
a non transfeiable holding from a tenant he may 
be treated by the other oo-ghacec landlords as a 
trespasser. 

The fact that in respeot of other lands settled 
in non-transferable right, the plaintifi has taken 
ft transfer and has been for a long period in posses- 
sion purporting to hold an occupancy right there- 
in is no equitable defence when afterwards his 
oo-sharec seeks to do the same thing as regards a 
difierent piece of land altogether and the plaintifi 
takes objection. (Sankin and Mukerji, JJ.), Jaqa- 
BANDBU KUNDU V. RAJMOHAN PAIi. 

78 I.C. 999= A.l.R. 1929 Cal. 538. 

Sale of a share— Effect. 

The sale of a share only of a non-transferable 
holding does not entitle a landlord to khas posses- 
sion unless there has been an abandonment. There 
can be no abandonment when there has been all 
along payment or offer of payment of rent by the ' 

tenant.iTroodro^candGhoM, ifJ.j.SABAT Chandba 

Db V. MAKOBAMA DBBI. 6B I.C. 29ds 

X , . A.l.R. 1923 oil. 181 . 

- — —Where a transfer is not by way of sale, the I 
landlord, though he has not consented, is not ordi- 
narily entitled to recover possession of the hold- 
ing unless there has been an abandonment. 40 Cal 

870 and 17 O.W.N. 802, 10 O.W.N. 499, Not 

foU. [Greaves and B. B. Ohose, JJ,). AubtkA Dhbi 
U. SWABMAUAYl DASI. 68 I;0. 429=49 Gal. 989= 

. A.I.R. 1922 Oali 138. 

" •Deeree-holder against tenant— Bemedy. < 

'■ 5Xe decree-holder not being the landlord of the 
Ao^ingoan, agateBt4he will’ of the judgment- 
^enhr and rvithout the express consent of the land- 
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lordioanse a portion of the jodgmeDt>debtot*B ooon- 
pancy holding to be sold in execution of a money* 
decree where there is no local custom of tranefera* 
bility. (Couf/s and Das, JJ,). RAQHTJNATH 
Sahay V. CHOWA blAHTON. 67 I.C. 882« 

a P.L.T. 629= A.l.R. 1922 Pat. 602. 

Purchasers under rent and mortgage decrees-^ 

Bights of. 

The plaintifi, beingthe puiohasex of a non-trans- 
ferable occupancy holding in execution of a deorea 
on a mortgage executed by the original tenant, is 
not entitled to redeem the purchaser of the hold- 
ing in execution of a decree for tent obtained by 
the landlord against tba plaintifi’s mortgagor after 
the mortgage-decree was passed and before it was 
executed. {Couits and Ross, JJ.). MDBLIDHAB 
V. SUBAT LAL CBOWDHCBY. 66 1 0. 192= 

1922 P. H. 0. C. 136=8 P. L. T. 362= 

A.l.B. 1922 Pat. 9SS. 

Purchasers of— Bights. 

Purchasers of a non-transferable oconpanoy 
holding acquire a good title as against the vendors^ 
but do not aoguite a title enforceable as against 
the landlords of their vendors. 42 Cftl- 172 and 
A.l.R. 1921 Cal. 15, Foil. [Mukerjee and Paniont 
JJ.). ABDUL KAOEB V. LAL MAHOUED* 

84 I.C. 29=39 O.L.J. 981 = A.I.R. 1921 Cal. 779. 
—Notice to qnit. 

Agricultural tenancy— Termination— Fiaing 

of date. 

It is ordinarily necessary that a notice purport- 
ing to terminate a tenancy of agrioultural land 
should either ask for possession at the end of agri- 
cultural year or at least when the orop of the year 
has already been harvested or perhaps before it 
has been put down. If the notice is served which 
has the effect of terminating the tenancy while the 
orop is standing, it would involve the loss of orop 
put down when the tenant is not under notice to 
quit, and the notice becomes unreasonable and in- 
efieotive. Different consideration would arise il 
crop is deliberately sown or planted in spite of 
notice to Quit. [Sulioant Sahay ond Maep^rson, 
JJ.). KANDU MaHTON V. RBOLU MABTON. 

123 I.C. 609= A.l.R. 1930 Pat. 113. 
Sufficiency— English law— If applies. 

The principles governing the suffioianoy of notice 
to qnit served by landlords upon tenants are same 
in India ns in England. A.l.R. 1916 P.0. 102, Foil. 
{Jtoala Prasad and Wort, JJ.), PBATAP UDAI 
Natb V. Jaqaknatb. 118 1.0. 309= 

10 P.L.T. 493= A.I R. 1929 Fat. 444. 


- Termination — J5nd of the month— Necessity . 

A lease dated 9th Ootol^r, 1929 under wbi<^ a 
house was let out for 11 months provided that the 
rent should be paid monthly and that if the land- 
lord wished to have the house vacated, he should 
give two 'months' previous notice. The landlord 
gave a notice to the tenant on 2lBt January 1924 to 
vacate the house. 


Eeld, that the notice given by the landlord was 
not invalid though it did not expire with the end of 
a month of the tenanoy. A.l.R. 1924 Nag. 220 and 
A.l.B. 1924 Lab, QiZ, Foil; A.l.K 1923 Lah. 669, 
Diss. from. [Coldstream, J.). Ram NATH «, 
Badbi Natb. 108 i.g, 837 s 

A.I.R. 1928 Lmb. 848. 
Where a grant oame into axlstenoe long be- 
fore the Transfer of Property Act oame into foroa, 
Eeld, that.no notice to ejeot a seivioe tenant is 
neoes&ary. [Duval and Mullik,JJi), SatlPbasad 
Gaboa tJ. MAHEBH BhcnU, . lOaiuC aUv 

A1 0.S.N, 982= A 4 UI.; 18a7iOaK A6i. 
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A tenant denying tenancy and setting up 

adverse title in himself cannot plead want of notice 
to quit [Rupchand BUaram and Loho, AJ.Gt) 
MT. MOLIBAI V. Mt. VasSIBAI. 104 I.C 4123S 

w •. / ... A.I.R. 1927 Siad248. 

Necessity of, on the facts. 

Where in an ejectment suit the defendant was 
found unable to prove anything more than a ten* 
anoy-at-will in his favour and retained possession 

of the property for a considerable period after the 

institution of the suit and where no statute re- 
quired notice, 

Held, that the suit cannot be dismissed on the 
ground that there was no previous notice to quit 
18 Bom. 107, (Campbell, J.). KARA v. Ram 

Saran . , 89 1.0. 869=A.I.R. 1926 Lah. 129. 

Denxal of txtle* 

Where the tenant denied his landlord’s title, 
when he was asked to take a ■ renewal, no further 
notice would be necessary though the original 
notice to quit be insufficient. (Phillips, J.). 
Kalliani Ammal 1?. CkiCHiN Sircar. 

91 I.C.316=:22 M.L.W. 473=A.I.R. 1926 Had. 143. 
Repudiation of license ^ Transfer — Notice 

unnecessary. 

Defendants 2 and 3 had originally been in permis* 
aive possession of property. They afterwards re- 
pudiated their character as licensees and treating 
the property as their own transferred it to defend- 
ant No. 1. The owner of the property sued for 
hhas possession of the property. Defendant 1 was 
in possession of the property at the time of the 
suit. 

Held, that under the circumstances no notice to 
quit was necessary for sustaining the plaintifi’s 
suit, 8 W.R. 385, JDisf. (Suhrawardy and Cuming, 
JJ.). Chooni Lal KHEMANI V. Nilmadhab 
BARIK. ,86 I.o. 734=41 C.L.J. 374= 

A. I. R. 1925 Cal. 1034. 
~Plea of permanent tenancy— Notice not dis- 
pensed ivith. 

Where in an ejectment suit the tenant sets up 
a right of permanent tenancy, that does not 
amount to disclaimer of landlord’s title rendering 
a notice to quit unnecessary. 32 Bom. 78. ReJ. on. 
(liacUod, C.J. and Fawcett, J.). RamA Ranchhod 
V, Abdul Bahim. 39 I. 0. 278 = 45 Bom. 303= 

A.I.R. 1921 Bom. 395. 

Sujficiency—Test. 

Where a case is not governed either by the 
Bengal Tenancy Act or by the Transfer of Property 
Aot, in determining the question whether notice 
to quit is legally sufficient, there must be a rea* 
sonable notice. The notice need not necessarily 
determine the tenancy at the end of a year, but it 
will be for the final Court of fact, in each case, to 
determine what is reasonable notice having regard 
to all the oiroumstauces, and whether it would not 
be reasonable in the oircumsiances of the parti- 
cular case for it to determine with the year. 86 Oal. 
9-27, Foil. (ChaUerjea and Newbottld, JJ.). Rat- 
NESHWB DAS V. SBEE RAMAL DEB. 

63 I C. 191=33 C.L.J. 299= 
1. 1. R. 1921 Cal. 126. 
■ ■ 'Notice as to a portion — Validity. 

A notice to quit is a notice intended to terminate 
the tenancy between the landlord and the tenant. 
Where the notice related only to a portion of the 
holding, it is not good in law even so far as the 
portion is ooDoemed. If he terminates any portion 
of the tenancy he terminates the whole contract 
and if the tenant elects to retain any portion of 
his holding that in like manner breaks the bargain 


LANDLORD AND TENANT^Oooupaney holding. 

and is the commencement of a fresh contract. 
(Petheram, C.J. and Tottenham, J.). ATAL CBDN- 
DAL V. KEDAE Nath ilOOKERJEE. 

64 I.C. 531=33 C.L.J. 515. 

Legality— First time in appeal. 

Where in an ejectment suit no plea as to the 
legality or sufficiency of notice to quit is relied 
upon by the plaintiff, the point oanuot be raised in 
the High Court. (5a<lasiua Aiyar and Napier, JJ.). 
ITTIKAN V. GOVINDAN NAMBUDRI. 

62 I.C. 390=13 M.L.W. 397. 

—Occupancy holding. 

Right to trees. 

In the absence of onstomor of a contract to the 
contrary a zamindar has no right to interfere with 
the enjoyment by his tenant of the trees upon his 
holding as long as the relation of landlord and 
tenant subsists. A tenant has a right to enjoy all 
the benefits of growing timber ou his land during 
his occupancy. 30 All. 134 and 1864 W.R. 967, 
Poll.-, 11 51.1. A. 295,DMf. (Dalai. J.). RAOHOBANS 
Narair Singh v. 5Ianphal Singh. 

95 I.O. 382 (All.). 

Transfer — A bandonment — Inference. 

Where there was a transfer of the entire interest 
of the original tenant to the defendant,the defend- 
ant got into possession under that transfer and 
remained In exclusive possession of the holdings 
for over nine years and was so admittedly in pos- 
session at the date of the institution of the suit 
for ejectment since the transfer for about nine 
years and the tenants had no concern with the 
joles and did not pay rent In respect thereof nor 
did they make any arrangement for payment of rent, 
Held, that these facts taken together constitute 
abaudonment. and retransfer of a portion of the 
holding to the original tenant after institution of 
the suit for ejectment would not defeat landlord s 
right of re-entry. (Woodroffe and Suhrawardy, 
JJ.). Sashi Bhusan JHA V. Sk. ahmadullah 
CHAUDHUBY. 69 I.C. 1005 = A.I.R. 1924 Cal. 372. 

Agent's powers of recognition— Onus. ^ 

There is no inflexible rule that a landlord s 
gumasta has no power to recognise the transfer of 
a non-transferable holding. The onus is upon the 
landlord in the first instance to show what the 
precise authority of his agent is. 15 C.W.N. 95^ 
Foil. (N.R. ChatUrjee and Panton, JJ.)> hlADAN 

Mohan Saha v. Pryanath dotta. 

64 I.C. 362 (Gal.). 

Mere length of possession does not confer 

right of permanent occupancy. 

5asfri and Devadoss, JJ.). TaNKU MaHALAKSHMI 
V. CHAMARTY NABASIMHAMDBTHY. 

1922M.W.H. 146=13 M.L.W. 449- 

A I.R. 1922 Mad. 82. 

—Where the occupancy holding of 
tenant is acquired by some persons under a lo^ 
closure decree, their becoming tenants of “ .. . 
proprietary body is only one of several possib i 
and that status oan only arise by its 
both parties. 4 N. L. B. 320, Foil. 

A.J.C.). Nilkanth V. Kasobai. 631.0. ^0 

4 N.L.J. 33= A I.R. 1921 Nag. 

Where the rest of the ® 

occupancy holding has already been sol ^ - 
tion of a mortgage decree, the be 

represents the entire holding and decree 
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a,lKDL0RD AND TENANT— Oooap&Doy rights.. 

— Oconpanoy rights. 

—Fishery lease. 

A laiyat takiug a lease of a fishery oaly oannot 
■floquire an oocupanoy right theroia, bat if a tenant ’ 
^akes a lease of a holding of which partis nndei 
water then his right to the acquisition ofoocopancy 
eights in the entire holding inclusive of the por- 
tion whioh forms the bed of the water cannot be 
defeated. The landlord of course may reserve the 
flight of fishery when letting out the land but such 
a reservation is strictly speaking a re-grant 
of the right by the tenant to the landlord. A. I. R. 
1922 Pat. 9, Poll. ALi and Cluitterji, JJ.). 

JAIGOBIND SlNQH v. BBAVANI SlNOH. 

9 Pat. 401« A.I.R. 1930 Pat. 382. 
r -Heritability, 

Heritability is a right whioh has been attached 
•hy logialation to the tenure of an occupancy raiyat 
in Bengal, Bihar and Orissa, but it is not a neces- 
sary oondition attaching to the enjoyment of an 
oooupanoy light for life. The question of whether 
an under-rai^n; who acquires occupancy right 
acquires also the rights of an occupancy raiyat as 
•defined in the Teneuoy Acts, depends entirely on 
local custom. (James and Chatterji, JJ.). JIOOHI 
■Bam Baoal v. Bala Ram Bhumij. 

. 11 P.L.T. 53d~A.LR 1930 Pjt. 562. 

» ' Origin iinhnown—Onus. 

Where tenancy is alleged to be permanent aud 
the Origin of the tenancy is taken to be unknown, 
the tenant must needs prove suoh facts that the 
■jreasonable inference therefrom is that the 
tenant had been granted a permanent right of occu- 
pancy. A.I.R. 1924 P.C. 65; 16 Cal. 223 (P.O.) 
*nd A.I.R. 1920 P.O. 67, Bel, on. (Page and Mullik, 
JJ.). Nibaran Chandra v. Kristo Mohan. 

112 1. G. 180=83 Cal. 1029=32 O.W.N. 771 = 

A.I.R. 1928 Gal. 697. 

— ' — Evidence of. 

■ The phrase *‘oa jirayati tenure" is only nsed 
;where oooupanoy rights exist. (Curgenvsn, /.). 
.ZAMINDAB OF BODOKIMIDY «. BUDANKAYALA 
BHIUAYYA. 98 I. G. 800=24 M.L.W. 677 = 

A.I.R. 1927 Had. 76. 

‘By an under-raiyat—Otius. 

The acquisition of an oooupanoy right by an 
Tinder raiyat is not a normal thing. Proof has to 
be given of the existence of a custom in the neigh* 
'houthood whioh makes the growth of such a right 
possible. It is difficult to understand how suoh 
■a right can accrue to a sub lessee against the land- 
lord. (Wdlmsley and Chakravarti, JJ.). BA8IRUD- 
.pIN HAJI V. DARBESa KHAN MeA. 96 1.0. 648= 

,, . A. I. R. 1928 Cal. 1116. 

Zerpeshgi lease— Rights of acquisition. 

Where the landlord grants eerpeshgi lease, un- 

-less there is a restriction in the lease it- 

AeU testriotlng the power of the eerpeshgidar as 
regards the settlement of raiyati lands, the ger- 
.peshgidar in the ordinary course of management 
would be entitled to settle raiyati or bahsht lands 
with tenants. 

And therefore where urpeshgidar has settled 
suoh raiyati land with a tenant has been in posses- 
sion for more than 13 years and has therefore ao- 
.quired an oooupanoy right, oannot be ejected by 
the iMdlord, If the serpeshgidar has thereby 
committed any waste or created an enoumbranoe 
the remedy of the landlord wonld be against him 
iAdami and Kultoant Sahay, JJ,). BhaIbo Nath v, 
£HAmsePahak. 971.0 191= 

, 6 Pat. 129=8 P. Ii. I. 81=1926 P.H.O.Q. 998= 

A.I.R. 1M8 Pat 605. 


I.ANDLORO AND TENANT— Oecapaney rights. 


Threshing floor. 

The fact that plaintiffs were tenants in the 
village and they had been in oocupanoy of the 
plot in suit for more than twenty years and used 
it as their threshing-floor raises the presumption 
that they held the land as a part of the oontraot of 
tenancy and the burden in the oiicumstanoas 
would be on the landioid to show that the land 
whioh is claimed as the threshing-floor was really 
not held as a part of the contract of tenancy but 
otherwise. 16 All. 181, Foil. (Sulaiman and Mukerjeet 
JJ.}. JoGESHWAR Prasad «. Suraj Bali Singh. 

83 I.G. 249 = 47 All. 53=5 L.R.A. Re?. 253= 

A.I.R. 1925 All. 16. 

O nus—Ryotwari Village. 

In ryotwari villages, the burden of making out 
occupancy rights lies on the tenant. 

A ryotwaci village was held by tenants. The 
lands were being held under muohilikas for terms 
of years from 1375 to 1896. In all these muehilikas 
the tenants undertook to surrender the lands at 
the end of the tetLii. There was constant change 
of tenants in the village and there were also en- 
hancements of rents. Rents ooutlnued to be paid 
by the tenants for 4 years after the expiration of 
the period of the last set of muehilikas. Afterwards 
the Government enhanced the assessment and 
consequently the landlord neglected the collection 
of rents. When this happened the tenants also 
began to make alienations but they were only a 
few. In 1917 the landlords sued the ex-tenants 
for use and occupation. The defendants set up 
the plea that they were oooupanoy tenants, 

Held, that the defendants were not oooupanoy 
tenants. 43 Mad. 567; 41 Mad. 1012; 48 Mad. 166 and 
47 Mad. 337, Dist. (Ramejam and Venkatasubba 
Rao, JJ.). annamdevula THATA v. ahama* 
DOLLA KHAN. 90 I.G. 401=22 M.L.W. 528= 

A.I.R. 1925 Had. 890=48 H.L.J. 701. 
Owtts — What are not enough, 

A tenant who sets up an oocupanoy right has 
to establish it. By mete length of tenancy, no 
occupancy right can be acquired. Because a man 
reclaimed some laud in a Zamlndari and made it 
cultivable land he thereby does not get permanent 
occupancy rights. (Kfishnan, J.), BANOABU 
Chellamma V. Dongala Pentayya. 

79 I.G. 845 = 20 M.L.W. 478=1924 M.W.N. 440= 

A.I.R. 1924 Had. 828. 

—~^Belinquishment. 

An agreement to relinquish oooupanoy rights 
whether for consideration or otherwise cannot be 
legally enforced and a relinquishmont, unless fol- 
lowed by actual surrender oannot be treated as 
operative. (Kanhaiya Lai, J. C.). Mt. BIBI 
Saidunnesa V. Paiyaz Hasan. 69 1.Q. 97= 


9 O.L.J. 819=A.I.R. 1923 Ondh 1, 
Ortus— Ryoltoari land. 

Whore the lands are ryotwari lands and the 
landlord has got a ryotwari pattah In respect of 
the lands, tenants claiming a right of oooupanoy 
in suoh lands ov^ht to prove that right by strong 
evidence, the burden of proof lying heavily on 
them. 21 M. L. J. 846; 24 M. L. J, 671, Noi 
foil. ; 43 Mad. 667 (P. G.), Foil. (Sodostua Aiyar 
and Napier, JJ.). Subbamania KAbayalam n. 
Siva Subbamania Pillai. 69 1.0. 780= 

14 M.L.W. 40=K.I.R. 1991 Had. 933= 
„ , , »1 178. 

' • N ature of. 

The inllng In 5 N.L.B. 103 must be regarded aa 
overroled by 6 N.L. B. 6. It la laid down, that 
ezoept Ib reapeot of aertain inoldentf ^^ad la 
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the Bcvenue Law the right of an absolute ooou* 
pancy tcuant is a proprietary right, though for 
Gouvenienco he is classed among tenants in the 
legislation dialing with the subject. {Ballifax, 
A.J.C.). SADAPAM V, R. 8. MANNDLAL SAO. 

64 I.C. 4;3 = 4 N.L.J. 108=A.I.R. 1921 Nag. 21. 

—Occupancy tenancy. 

— ■ Death cf tenant— Effect. 

Where after creating a usufructuary mortgage 
an occupancy tenant dies leaving no heirs, the 
interest of the mortgagee comes to an end and he is 
liable to be ejected by the landlord. ( Mookerji, 
J.). BHAWANI PRASAD V. JAI JAI RAM. 

114 I.C. 903 = 9 L.R 1, Boy. 170 = 

A. LB. 1928 All. 41i. 

Transferability — Facts to be proved. 

In order to prove the custem of transferability 
it is essential for the purchasers of holding from 
an ocoupancy teoant to show that they had a 
right to be recognized by the landlord after 
purchasing the holdings without the consent of 
the landlord but in a case where such a trans- 
fer was recognised by a landlord after his interest 
in the land bad ceased to exist the recognition is 
not binding on the purchasers from the landlord of 
the interest or on the representatives of such a 
purchaser. ( Kui want Sahay and Maepher son, JJ.). 
FAKIEASAHD V. ANOOPLAD. 

106 I.C. 530 = 9 P.L.T. 178. 

■ Incidents of. 

Where occupancy tenants enjoy the rights of 
grazing in and taking fuel and fodder for their 
cattle from the village common land they are 
entitled to have a reasonable area set apart for 
the purpose. 319 P. R. 1889, Bel. on. {Coldstream, 
J.). Aso n. Besban Singh. 99 I.C. 818= 

9 L L.J. 1 = A.I.R. 1927 Lah. 130. 

• Land Acquisition— Compensation — Apportion- 

ment. 

Where land held by an occupancy tenant is not 
land situated in the midst of agricultural land 
and changing conditions have given it an increased 
value as being a prospective building site it would 
not be right first to assess the value of the land- 
lord’s interest in the land as agricultural land and 
then after deducting that amount to hand over the 
balance to the tenant. The right method is to 
approach the subject from the point of view of what 
the tenant should get os a tenant of agricultural 
land and after capitalizing the tenant’s interest 
to give the whole of the balance to the landlord. 
{Walmsley and Chaliravarti, JJ.). NlBAS CHAN- 
DRA Manna v. Bipin Behary Bose. 96 I.C. 89= 

53 Cal. 407 = A.I.R. 1926 Cal. 846. 


Ririhis akin— Power to create. 


Though a landlord cannot create an occupancy 
tenancy by contract, yet a contract by which a 
landlord agrees to cx'-cute in favour of the promisee 
and register a perpetual lease giving the promisee a 
right of occupancy in the terms agreed upon be- 
tween tho parties, is legal. 28 All. 747 and 41 All. 
223, Fofl. (Sulaiman and Boys, JJ.). DIP ChaND 
0. Muhammad khalid. 88 I.C. 162= 

23 A.L.J. 505=47 All. 626* 
A. I. B. 1925 All. 584. 


-^—Purchase by tenant — Effect. 

Tho purchase by an occupancy tenant of the land 
under his occupancy has not the effect of extingui- 
ehing his oooupanoy rights. By such purchase 
ho does not become an absolute owner ; nor does 
tho land become khudlihas}it. These rights 
acquire If he becomes the sole proprietor of the 
pattI of the village In which the ocoupanoy tenancy 


landlord and iTENANT- Permanent Tenan* 

cy— Creation of. 


land is situated. (Baker, J. C.). Kesarbai v, 
Jamadab. 82 I.C. 126=20 H.L.B. 162= 

A. I B. 1925 Nag. 125. 

■ Purchase of part of proprietary interest— No 
merger. 

The tenancy rights of an occupancy tenant wh<> 
purchases part of the proprietary rights in the 
village in which the field is situated do not merge 
in the proprietary rights. The occupancy tenant 
only becomes a tenant of the proprietary body of 
which he is himself a member. His tenancy rights 
do not merge in the proprietary rights unless and 
until he purchases the entire interest in the village, 
(Baker, J.C.), Mt. Rangubai w. Madhobao. 

81 I.C 276=A.I.B. 1925 Nag. 101. 

■ Change in status. 

Where the status of a person was declared as that 
of an occupancy-holder by Settlement Officer in 
1870 but subsequent to the declaration, as a result 
of decree in an analogous suit, the person was 
treated by the zamindar and the later Settlement 
Officers as under-proprietor for nearly 60 years, 
and be was also recorded as such in the yearly 
settlement records, 

Held, that he should be treated as under* 
proprietor and not an occupanoy-boldet, (Dalai, 
J.C. and Waeir Hasan, A J.C.). Bepin CHANDRA 
Chatteeji V. Dewan Singh. 91 1 C. 121 = 
2 O.W.N. 894=A. I. B. 1925 Oodh 782; 

—Coster. 

Plea if open to tenant. 

It is open to the tenant to prove a cesser of his 
landlord's title by ouster by the holder of title 
paramount and to attorn to the latter without 
actually going out of possession. A.I.R. 1922 Cal. 
237. Ref. (Wallare, J.). RamarWAMI THEVAN v. 
ALAQA PlLLAl. 79 I.C. 881 = A I.R. 1926 Mad. 143, 


-Permanent tenancy— Coort’s doty. 

The Court must decide whether the tenancy 


is a permanent one or not as an inference of law t<> 
be drawn from a consideration of all the relevant 
natters of facts that are proved in evidence before 
;t. A.I.R. 1925 Cal. S09and 30 C.W.N. 709, Cws. 
'Page and Mullik, JJ.). NiBABAN Cha^BA v. 
[^BISTO Mohan. 112 I.C. 180=55 Cal. 1029= 

32 C.W.N. 771 = A. I. R. 1928 Cal. 597, 
—Permanent tenancy — Creation of.' 

■Lapse of time. 


A tenant cannot, by any amount of declaratioir 
nd acting on bis part, acquire as against the land* 
ord title by adverse possession to the properties 
overed by the lease and mere lapse of time does 
lot enable a tenant to acquire the right of a pe^ 
QftDent tenftnte A, L R. 1924 P. C. 65 ana 
i.l.R. 1928 P.C. 206, Foil. (Ananthakrishna Ayyar, 
saldanha V. Roman Catholic Church, 
pIebmAJAL. a I B. 1930 Mad. 434- 

Assertion and lapse of time. 


A OOP' V 

A person who is, in fact, in possession of land 
nder a tenancy or occupancy title cannot, as a 
meral rule, by a mere assertion m a judicial 
toceedings and the lapse of twelve years without 
lat assertion having been successfully challenged, 
jtain a title as a permanent tenant to the lands. 

.I.R. 1923 P.C. 118; A, LB. 1924 P. C. 65 and 
.I.R. 1923 P.C. 205, Foil.] 21 Bom. 

.5, Dist. (MarUn,C.J. and Crump^J.). 

AT.ANqANG. 29 Bom. L. R. 1958- 

ALANSANG, ^ ^ ^ gg,,. 

•Inference from facts 


nancy; the tenancy had come down to the delen 
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LlIfDLOSD iKD TEKIHT— Permanent tenanoy 
-Creation of. 

dantby a series of snocessioos, the land was let out 
for dwelling purposes, and the rent had not been 
changed for a number of years; whereas the value 
of the land had increased abnormally, 

H«ld, that the original grant was of a permanent 
character. {B. B. Qhose and Graham, JJ.). 
BIBESWAB MOOKHERJEB V. SM. TbOILOKHYA 
DA8I. 96I.C. 315=30 C.W.N. 709. 

— I By prescription. 

No tenant of lands in India can obtain any 
right to a permanent tenancy by prescription in 
them against his landlord kom whom be holds the 
lands. A.I.B. 1923 P.O. 205. Foil. (Sir John Edge.) 
A.B.N. NAINAPTLIiAI MABAKAYAB V. T.A.R.A, 
BM. RAMANATHAN OHETTIAR. 82 I.O. 226= 

5 L.R.P.C. 33=19 H.L.W. 259 = 22 A.L-J. 130= 
81 1.A. 83=84 M.L.T. 10=1924 M.W.N. 293= 

47 Had. 887=28 G.W.N. 809= 
A.I.R. 1924 P. C. 65=46 H.L.J. 546 (P.O.). 
— Permaneat tenancy— Encroachment. 

Tenant should protect himself. 

The duty of a tenant under a perpetual tenure is 
to protect himself against illegal enoroaohments by 
others on the land^ of which he has the exclusive 
possession. If he falls to do so be cannot prejudice 
the landlord’s claim for rent. (Lord Safvssen.) 

Katyayani Debi V. Udoy Kumar Das. 

88 LC. 110=6 L.R.P C. 140 = 80 O.W.N. 1= 
82 LA. 160=82 Cal. 417=23 A.L. J. 751= 

A.I.R. 1925 P.G. 97 (P.C.). 
—Permanent tenanoy— Incidents of. 

— ' 'Right to build. 

A purchaser of a permanent tenure has the right 
to build permanent structures outhe land included 
in the holding. (Newbould and Graham, JJ.), 
KiBTIBASa DUBB? v. INDIAH IRON & STEEL 
Go., Ltd. 91 LG. 480=A.LR. 1926 Cal. 536. 

—Permanent tenanoy— Nature of. 

Amalgamation toith others — Inference. 

Four holdings were amalgamated into one 
holding. From among them, the first, second and 
third holdings were tenanoies'at'wlll at the time 
and the fourth was a permanent holding. The 
position of the consolidated holding, was that 
an unaltered rent had bean paid for 57 years and 
there existed a puooa holding on a small portion 
of it at t<ome distant time, 

Held, that the mere fact of amalgamation of four 
holdings into one would not change the respective 
incidents of the holdings in the absence of a oon- 
traot to the effect that it was intended to change 
these incidents and give a higher status to the 
tenant of the amalgamated holding. The fact of 
unaltered it-nt and existence of a puooa structure 
on a portion are not sufficient to raise the reference 
of permanency. A.I.R. 1924 P.0.65; 16 Cal. 298 
(P.O.); 32 Cal. 41; 32 Oal. 61 and 28 Cal. 798, List. 
(SanMu, G.J. and Hitter, J), MonmotHA NATH 
t». RAJE8WAE Rai. 107 LO. 81=85 Oal. 895= 

32 O.W.K. 184= A.LR. 1928 Cal. 815. 

Old unvaried rent—Ir^ference. 

Where the only facts found axe that the tenanoy 
is an old one and the rent has not been varied and 
that the land was let out for the purpose not of 
building any permanent structure but of raiBing 
huts, ® 

Held, that there was no eriror of law in the judg- 
ment of the lower Appellate Court when that Court 
refused to draw an Inference of permanency. 
i0^tking and Ohakravarii, JJ.}. PaikuNTHA Nath 
t»..8HAmH4DL , . 921.0. 899= 

A. L R. 1926 Oal. 898. 


LANDLORD AND TEHAHT-Permanent ten&nor 
—Presumption. 

Alteration of — Change of incidents. 

Where the tenanoy was heritable, was held noi- 
for a limited term, was subject to the payment o£ 
a fixed rent and was unquestionably transferablo- 
the oircumstanoe that one of these elements was 
altered by agreement of parties namely, that the - 
rent originally fixed was increased, does not des- 
troy the tenancy. The alteration of rent does not- 
necessarily destroy the transferable oharaoterot. 
the tenancy. (Moolterjee and Cuming, /J.). PRI*- 
YANATH GHOSBO. SUBBNDBA NATH DA8. 

69 LC. 992=35 C.L.J. 440=26 C.W N. 657=^ 

A. 1. R.1922 Cal. Sll.- 

Inference — Language — History of tenure—' 

Conduct of parties. 

Prima facie the use of the word talnkain a lease* 
imports permanency. Even though there are no 
words- of inheritance in a pnttah and kabuliyat' 
creating a tenure still such incident may be proved:- 
by evidence bearing on the history of the tenure 
and the conduct of the parties. 10 M.I.A. 183p 
12 M.I.A. 263; 34 Cal. 90-2, Fall. 

Though a particular tenure may not be aperma*- 
nent tenure it may by reason of an agreement bet- 
ween the lessor and lessee be saleable in execution' 
of a decree for rent, 

Held, on the evidence of the case that the tenure' 
in question was permanent, heritable and trans- 
ferable. 21 C.W.N. 809; 46 I. C. 1; 25 W,R. 5S6and‘ 
12W.R. 403, Ref. (Richardson and Panton, JJ.).. 
Secy, op State v. ananda mohan Roy. 

63 1 0.145 (Cal.)*. 

—Permanent tenancy— Presumption. 

Pucca structure—Hnifom rent. 

The existanoe of puoca structure is not essential 
in all oases in order to establish a permanent ten- 
anoy. Where there has been long possession at a- 
uniform rent in a locality where the value of lands 
have enormously increased and no attempt at. 
ejectment was made and there were several suoces- 
sions to the tenanoy even before the passing of tha. 
Transfer of Property Aot it is a legitimate Infer- 
ence that the tenanoy was permanent. A.I.R. 1925 n 
C al. 809, 30 O.W.N. 709, Bel. on. (Hitter 

and Hallik, JJ,). Pramatha NATH DAS v. . 
Champa Dasi. 118 LO. 353=36 Oal. 275= 

A.LR. 1929 Oal. 473; 

Mere fact that the rent was not changed for 

considerable time would not give raise to any In- 
ferenoe of permanent tenancy. A. I R. 1924 P.O. 65 
and 16 Cal. 223 (P.O.). Foil. (B.B. Qhose and. 
Cammiade, JJ.). BBJOYOHAND MAHTAB v. 8UKU- 
MABI DEVI. 117 LC. 842=32 O.W.N. 720. 

Clear andunegutvocaf facts. 

For the purpose of asoertainiog the character oP 
the tenanoy an inference based merely upon facta 
which are in themselves ambiguous or equivocal,^ 
in the sense that they are not necessarily referable 
to the existence of a permanent right in thetenant- 
is an inference which is unwarranted in law. 
(Bankin, C.J. and Hukerji, /.), KAMAL KumAR; 

V. Nandulal. 116 LC. 378=33 Q W.M. 211= 

66 Oal. 736= A.LR. 1929 Gal. 37. 

• Long residence— Same rent. 

The mere oircumstanoe that the tenant and hia; 
family have for a very long time been allowed tu. 
continue residing in the same place without any 
variation in the rate of rent is a oircumstanoe 
which by Itself ia an ineuffioient foundation lor 
holding that the tenant’s right permanent In 
its origin. 16 Oal. 223 and A.I.R. 1995 Gal. 809,' 
Ref. of».; 84 Cal. 902 and 30 O.W.N. 709 Oona... 
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LANDLORD AND TENANT^Pepmaneiit tODanoy 

— PreBomptlon. 

{Rankin, C.J. and Mukerjea, J.). KAMAL Komab 
V. Nandalal Dubey. 118 I.c 378= 

33 C.ff N. 21l = S6Cal.738=A.I.R. 1929 Cal. 37. 

■ ‘—Absence of permanent structure. 

Where land is held for residential parpoees, the • 
absence of permanent structures is not to be regard- 
ed as evidence negativing the petmanenoy of the 
tenancy, nor can it be laid down that the existence 
of permanent structures is the only unequivocal or 
unambiguous fact for the purpose of an inference 
in favour of the tenant. A.I.R. 1925 Cal. 309. Rel. 
on. (Rankin, C.J. and Mukerji, J,). Kamal j 
V. Kumar Nandalal Dubby. 116 1.0.378= ' 

33C.W.N. 211 = 56 Cal. 738= A.I.R. 1929 Cal. 37, j 

■ Building leases. \ 

Where the land has been leased for building 

purposes, it cannot be assumed, in the absence of 
any clear recital in the lease to that effect, that the 
landlord intended to allow the tenant to remain in 
permanent occupation at a small rent. The mere 
fact that valuable buildings were allowed to be 
constructed on the land cannot be taken as any 
indication of the intention of the parties to create 
a permanent tenancy. (Teh Chand and Bhide, JJ.). 
MUL RAJ u. INDAB SINGH. 109 I.C, 90 = 

9 Lah. 576 = 29 P.L.R. 730=A.I.R. 1928 Lah. 554. 

■ Land let for building. 

If the origin and the nature of a tenancy is nob 
known, and if it is proved that a land was let for 
building purposes and a building was actually oon- 
etruoted on the same, and remained in occupation of 
the lessees for a long number of years, these facts, 
in the absence of anything pointing to the contrary 
conclusion, should be enough to lead to the pre- 
sumption that, the tenancy was a permanent one. 
{Igbal Ahmad, J.). Shahjahan Begam v. Munna. 

100 I.c. 479= A. I. R. 1927 All. 342. 

Degree of permanence of building. 

A kaehcha house is also a building of a perma- 
nent character. A pucca building is a building 
more permanent than a kaohoha one, but the mere 
difference in the degree of permanence cannot alter 
the nature of the tenancy. The fact that a kachcha 
house has been in existence for a period of more 
than 60 years, and has passed by succession to the 
heirs of the lessee, who originally built the house, 
may be enough to lead to the presumption that 
the lease is a permanent one. (Iqbal Ahmad, J.). 

Shahjahan begam u. Munna. lOO I.C. 479= 

A.I.R. 1627 All. 342. 
——Uniform rent — Dwelling purposes. 

Where the origin of the tenancy was unknown, 
the rent bad been paid at a uniform rate for more' 
than 50 years, and the lease was for dwelling 
purpose. 

Held, that the inference that the tenancy was 
permanent and heritable might be drawn. 
(B.B. OJwse and Cammiade, JJ.). PBAMATHA 
NATH Roy t). Bejoy Singh Dhuduria. 

99 I.C. 910=44 C.L.J. 587= 
A.I.R. 1927 Cal. 234. 

The mere circumstance of the uniformity of 

Tent and long possession does not suffice to raise a 
presumption of permanent tenancy. A.I.R. 1924 
P.C. 65. Foil. (Kinkhede, A.J.C.). Ram Rao HIJI 
V. Dattatbaya Krishna. 104 I.c. 658= 

A.I.R. 1927 Nag. 376. 
——Where the origin of the tenancy is known, 
•no presumption of permanency should be made. 
A.I.R. 1925 Cal. 309, Appl. (Netobould, J.). GOPAL 
<5HANDEA V. SATYA BHANU. 92 I.O. 983= 

A.I.R. 1926 Cal. 634. 


LANDLORD AND TBNANT—Permaneat tenancy < 

—Proof. 


From the fact that in some receipts given by 

servants of the temple tenants or eudowed lauds in 
the village were described as ‘ kudimiars* it oanuot 
be presumed that the defendant had a right of 
permanent occupancy in the endowed lands. (Sir 
John Edge.) A.8.N. NaiNAPILLAI MABAKAYAB 
V. T. A. R. A. R. M. RAMANATHAN Chettiab. 

82 I.C. 226 = 5 L.R.P.C. 33=19 H.L V 299= 
22 A.L.J. 130=51 I.A 83=34 H.L.T. 10= 
1924 M.W N. 293 = 47 Mad. 337= 
23 C.W.N. 803=A.I.R. 1924 P.C. 65= 

46 H.L.J. 546 (P.C.). 
’Unknown origin — Constructions. 

The fact that the commencement of the tenancy 
cannot be determined ooupled with the presump- 
tion of continuation of the tenancy and coupled 
also with the fact that a permanent building has 
been erected on the land at least as far back as wit- 
ness can remember raises a strong presumption 
that the tenancy is permaneot. (Pratt and Fawcett, 
JJ.). RUKMINI VlTHD V. RAYAJI DATTATEAYO. 

83 I.C. 45=48 Bom. 541 = 
26 Boro.L.R. 672= A.I.R. 1924 Bom. 454. 

•Unknown originSame rent residential pur- 


pose. 

Where the origiu of the tenancy was unknown 
but the original tenant and hie successor have been 
in occupation of the land for over 60 years on pay- 
ment of rent which was never varied and the tenan- 
jy was treated by the landlord as heritable and the 
land was let out for residential purposes, the infer- 
mce was that the tenancy was in its inception 
Qermauent. The presence of a permanent struotute 
3 n the land is not essential to establish that the 
tenancy in its inception was of a permanent oka- 
racter. A dwelling house need not be briok-built 
in order to indicate that the tenancy was intended 
In its inception to be of a permanent character. 

[Hookerjee and Chotzner, JJ,). 

ABUNBALA Dbbi. 73 I.C. 2= A.I.R. 1924 Cal. 485. 

-Alteration of rent. 

Where the original nature of the tenancy is no 
known, the fact that the rent has been altered once, 
aegatives the hypothesis that the rent had keen 
axed in perpetuity. 16 C.L..I. 322. Foil', ' 

125 and 26 O.W.N. 657. Re/. 

ter, JJ.). Nobul Hoq d. Q7a i 

CI8HOBB MANIKYA BAHADUR. 72 I.O. 9/S 

86 C.L.J. 121 = A.I.R. 1924 Cal. 133. 
■On facts found. 


Where it is found (1) that the origin of the ten 

noy and its terms ate unknown but it oettoin 
bat the tenanoies were created mote than 30 yea 
go and possibly 50 or 60 years ago ; ( 2 ) Jhat the 
ind was let for building purposes and the lessees 
onstructed pucca houses on the parcels of jana , 
nd that the tenanoies in dispute were transferred 
:om time to time and that the plaintiff acquiesced 

HeW, that the land was originally let for build 

ig purposes on a permanent tenancy. 

iTfsS: 

-Permanent tenancy— Proof. 

■Bight to enhance rent. 


—tngni to en/iaw-c 

In the case of permanent tenanoy the onus ten 
ndlord to prove a right 69, 

ent, usage or otherwise. A. I. «• . atansuKH 

m. (Hddgavkar and Hurphy.JJ.).^^^ 

kNAOHAND SHAH V. ?R 

123 1.0. mo B.m' 39. 

. 1.1 ' » 
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LlNDIiORDiHDTBKAHT— Perttianeiit tenaney 

—Proof. 

— Permanenoe is not a nnWeraal and integral 
inoideht of an under riiyat’e holding. If claimed, 
it must be established. This may be done by prov 
ingeustom, oontraot or a title and possibly by 
other means. Mere proof of remaining in undis* 
tnrbed possession of some of the land in qoestton 
for a long period at a more or less uniform rent 
is not enough. (Lord iSnfvesen.) 8UBBAMA.K7A 
CHBTTIAB O 4 3UBBAMANTA MUDALIAB. 

116 I.G. 601^31 Bom. L.R. 830= 
33 0.W.N. 734 = 30 M.L.W. 30=56 l.A. 248= 
32 Mad. 341=1029 U.V.N. S61 = 
A.l.R. 1929 P.O. 156=57 M.L.J. 1 (P.O.). 
-Ineidents — Onus. 

When a person claims to hold land as a per- 
manent tenant, it is for him to prove the exist- 
euoe, the nature and the extent of the interest 
whioh the owner of the full rights has granted to 
him. It is not the business of the landlord to 
explain the possession, it is the business of the 
tenant to show that it leads to the inference of a 
permanent tenancy. 16 Cal. 223, Foil. (Bfinkin, 
0, J. and Mukerji, J.), Kamal Kdmar x>. 
IfANDALAL DUBBT. 116 I.Q. 378= 

33 0. W.N. 211 = 96 Cal. 738= 
A.I.R. 1929 Cal. 37. 
■ T he burden of proving permanent tenancy 
in derogation of landlord's title is on the person 
alleging it. 12 M. I. A. 286 ; 1 Pat L. T. 80. Foil. 
(Ross and Wort, JJ.). GHOTA NaGPUB BANKING 

Association v. Kauaehta Nabain. 

109 I.O 806=7 Pat 341=A.I.R. 1928 Pat. 431. 
——The onus of proving permanent tenancy right 
is on the tenant 16 Cal. 228 (P. C.) ; 

A.T.R. 1920 P. C. 67 and A.I.R 1924 P. 0. 65, Foil. 
(B.B QhoseandGammiade. JJ,). BBJOT CHAND 
MAHTAB V. SUKUUABI DBVI. 117 10. 842= 

32 0.W.N. 720. 

' To Buooeed in a oase of permanent tenancy 
the tenants must prove by unequivocal evidenoe 
that they have set up the claim of permanent ten* 
anoy to the knowledge of the landlord. (Fawcottand 
Madgavkar, JJ.). Satyadhtanath v. Raghu- 
NATH. 66 I.O. 827=28 Bom-L.R. 743= 

A.l.B. 1926 Bom. 884. 
—■—The onus of proving the existence of a perma- 
nent tenure at a fixed rent is on the tenant when 
the relationship of landlord and tenant is admit* 
tod. (OreavesandMukerjee.JJ.). JabbdaKhatum 
0 . Md. Mozaffar ali. 90 I.O. 781= 

30O.W.N. 807=A.I.R. 1926 Gal. 822. 

Onus and proof. 

When a tenant on lands in India In a suit by 
his landlord to eject him from them, sets up a de* 
fenoe that he has a right of permanent tenancy In 
the lands, the onus of proving that he has such a 
right is upon the tenant, and proof of long oooupa* 
tion at a fixed rent does not satisfy that onus. 
16 Cal 223 (P.O.) and 48 Mad. 667 (P.O.), R«f. (Sir 
John Edge,) A. 8. N. Naina Pillai Mabasayab 

V. T. A, R. A. R. M. RAMANATHAN OHETTIAR. 

82 1 0.226=8 L.R. P.O. 83= 
19 M. L. W. 289=22 A. L J. 130= 
31 I. A. 88=34 H. L. T. 10= 
1924 M. W. N. 293=37 Had. 337= 
26 0. W. N. 809= A. I. R. 1924 P.O. 68= 
^ 46 M. L. J. 846 (P.O,). 

Where the tenant seta up a permanent tight 

of ooonpanoy, the bnideo of proof is primarily on 
him. Yearly tenants oannot develop themselves 
into pennanent tenants by mere length of oocnpa* 
Mon ooopled with their assertion that they are 


LANDLORD AMD TENANT— Pennanent tenancy 
—Teat. 


permanent tenants. (Eriahnan and Odgers, JJ.),. 
PONNALAGD KONAN V. SiNNIAH ODAYAN. 

70 1. C. 27=1921 H. W. N. 719 = 
A. I. R. 1921 Had. 462. 

Temple property— Rebuttal of presumption 

against permanency. 

When the question is whether a temple authority 
had granted a permanent lease or not, the presump- 
tion is against the intention to make snch a grant, 
for it is only in exceptional circumstances that a- 
permanent lease of temple property can be justified. 
41 Mad. 709 ; 13 M.I.A. 270 and 15 C.L.J. 227. FoU. 
Where land had been let at the same rate ioT- 
82 years and the superstructure on the land was 
purchased more than 20 years ago and was subse- 
quently mortgaged by the defendant, the presump- 
tion against permanency was not rebutted and tho- 
land should be surrendered to the trustee after re- 
moval of the superstructure. (ITolfis, C, J. anJf 
Krisknan.J.). CHINNAUUAL 0 . RaTBNASABA- 
PATBY CHETTIAB. 39 I. 0. 241= 

1920 H. W.N. 532=12 L.W. 191.. 


—Permanent tenancy— Rent. 

——No express word is needed in a document evi- 
dencing a contract to fix the rent in perpetuity* 
{Suhrawardy and Cuming, JJ,). EABA MOHAN 
BANIKYA CHOUDHURY t>. HEM OHANDBA. 
Ohakravarty. 87 I.C. 788 = 42 C L.J, 172=^ 

A. I. R. 1923 Gal. 1248.. 
—Permanent tenancy— Teat. 

Pet Maker ji, /.—.Abstention to enhance the 
rent, to lead to an inference, of permanent tenancy 
should be accompanied by oiroumstances making^ 
it unlikely to be due to mere inaotlon on the part of 
the landlord. (Ranfcin, C.J. and Mukerfi, J,),, 

Kamal Kumar v. Nandlal Dubey. 

116 I. 0. 378=33 C. W. N. 211=r 
96 Oal. 738= A. I. R. 1929 Oal. 87* 


' -i'ne aetenaanss oiaimeu tnat they were per- 
manent tenants and not liable to ejeotment. It 
was found that (i) the origin of the tenancy waa. 
unknown ; (ii) there were pennanent pakka build- 
ings on the land which were built long before the- 
present suit to the knowledge of the landlords; 
(iii) the rent had been nominal (eix annas per- 
mensem) and uniform and (iv) the tenancy had 
been transferred on more than one oooasion.- 
without any objection on the part of the landlords*. 

Held, that the interference of permanent tenancy 
wasoorreot: A I. R. 1925 Cal. 309, Foil ; 27 Oal. 
670; 21 All 496. 16 Oal. 223 and A.I.R. 1923 Oal. 
682, Dist.] A.I.R. 1919 P.C. 11; A.I.R, 1924 Oal. 465; 
A.I.R, 1928 All. 486 and 28 Cal. 788, Bel on. 
(Bhide, J.). ibhar Das v. Balaji Das. 

Ill I.C. 76=10 L.L J.251=- 
l.I.R. 1928 Lab. 720. 

Tho foots that the tenant soon after the lease 

sold a portion thereof throwing on the vendees the 
tesponsibilily of loss or damage wbioh may be 
caused in oase the lessor set up a claim against 
them, that in his written statement in the ejeot- 
mont suit he did not plead permanent nature of 
tte tenancy specifically and that in a previous suit 
he submitted to enhancement of rent, are in favour 
of the conclusion that the tenancy is not nerma* 
aent. A. ^ R. 13^2 Lab, 329, Ajffirmed, 
Blanesburgh.) DHANna Mal v. Moti Saqar 

101 I.C, 866=8 Lab. 873=84 l.A. 178= 
X ®om. L.R. 870=81 O.W.H. 877= 
*..>*, H.W.N. 481=39 M.L.T. 161= 

98 A L.X 969 = 28 P.L.R. 688=26 M.L.W. 681= 
A.I.R. 1927 P.C. 102=02 M.L J. 663 
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liANDLORD AND TENANT— Permanent tenancy 

—Teat. 

Uero possession of a property for a long 


time would not confer permanent tenure upon the 
lessee where the origin of the tenancy is known and 
the lessee was in possession for a definite term of 
years. {Mullich and J wala Prasad, JJ.). TBKOIT 
harnarayas Singh V. DarshanDeo. 

83 I.O. 741 = 8 Pat. 403=6 P.L T. 313= 

A.I.R. 1924 Pat. 560 

Long possession and uniform payment of 

Tont are not by themselves sufficient to justify the 
finding that the tenancy was perm'aaent from its 
inception. 32 O.L.J. 85; 24 C.W.N. Dist. {Mookerjee 
■and Chotzner, JJ ). KbdAR NaTH SADHUKHAN u. 
Madhu Sudan DAS. 75 1.0.105= 

37 c.li. J. 478= A.I.R. 1923 Oal 682. 


•Long possession, fixed rent building on the 


^and, alienation, etc. 

Although the origin of a tenancy may not be 
known yet, if there is proved the fact of long pos- 
session of the tenure by the tenants and their 
ancestors the fact of the landlord having permitted 
-them to build a pticca house upon it, the fact of 
the house having been therefor a very considerable 
time, of its having been added to by successive 
tenants and of the tenure having from time to 
time been transferred by succession and purchase 
in which the landlord acquiesced or of which he 
had knowledge Court is justified in presuming 
that the tenure is of a permanent nature. There is no 
reason at all to distinguish in this matter between 
Madras and other towns in this country, when 
there are the facts from which the proper inference 
to be drawn is that there is a permanent tenancy. 

■ Those facts result in that inference whether it is 
in Madras or elsewhere. {Schwabe, C.J. and 
•Wallace, JX ABDOR Salam v. Kandasami 
'CHBTTIYAB. 71 I.O. 330=1922 M ff.N. 639= 

16 H.L.W. 473= 
A.I.R. 1923 Had. S4=43 M.L J. SS6. 

Lone payment of rent at fixed rate is not by 
itself sufficient to show permanent tenancy. 
‘{Pratt and Fawcett, JJ.). Nabatan Ramachan- 
^DRATHITAV. Pandubang Balkbishna DBSH- 
.PANDE. 761.0. 71 = 24 Bom. L.R. 831—47 Bom. 4* 

A.I.R. 1922 Bom. 402. 

— — Each case on its facts. 

No doubt long possession by a tenant and his 
ancestors, and the landlord having permitted 
them to erect substantial structures which have 
been added to by successive tenants and the 
transfer of the said tenure from time to time by 
-succession and putohase with the permission of 
the landlord would warrant a presumption that 
the tenancy was of a permanent character. 
Further a similar presumption may also arise 
when it can be definitely found that the lease was 
lor building purposes. But in coming to a decision 
•as to whether the tenancy is of a permanent 
in any particular case, it is on the facts of that 
case alone that the decision must be arrived at. 
{Broadway and AbdulQadir, 

DHANNAMAL. 72 I.O. 177=2^9 

^The mere fact the rent has not been changed 

for a long time does not show that the tenancy was 
3 permanent one. [Chatterjee and Pearson, JJ.). 

JYOTI PBOSAD V. P-1 *00 

63I.C. 109=36 0 L.J. 73= A.I.R. 1921 Cal. 433. 

—Permanent tenaney-Miacellaneoua. 

Contiguous plots. , . . a * *«„«««« 

A man may have a permanent right of tenancy 
•in a house and site but he would not nooessaril y 
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have the same right to another piece of land 
adjoining it of which settlement was taken for the 
purpose of enlarging the compoand of the house. 
{ChatterjeaandCuinimg, JJ.). CHANDIOHARAN v. 
ASHUTOSH Lahibi. 94 I.O 634=53 Cal. 93= 

A.I.R. 1926 Oal. 8S6. 

—Possession. 


-In the case of landlord and tenant, land- 
lord is in possession through the tenant. [Kemp, 
Ag. C. J. and Murphy, J.). Ratanoal GHBLA- 
BHAI V. AMABSING RUPSING. 33 Bom. 773= 
31 Bom. L.R. 1042= A I R. 1929 Bom- 467. 
Presumption — Constructive possession — Appli- 
cability. 

Presumption of possession, whioh is not neces- 
sarily the same thing as actual user, follows title. 
The nature of possession to be looked for and the 
evidence of its continuance must depend upon the 
character and oondltion of the laad claimed ad- 
versely. The doctrine of construe tive possession 
applies only in favour of a rightful owner and 
must not as a rule be extended in favour of wrong- 
doer whose possession must be confined to the land 
of whioh he is in actual poasessioQ. {Rasa, J.). 
Mo. Hasan ali v. Har Nath Robb. 

110 1.0. 369= A.I.R. 1928 Oadh 470. 

••Evidence of. 

The mere existence of a ghuca or bltanra on patni 
land does not establish that the person to whom 
the ghura or bitaura belongs has got possession 
over the entire plot or can claim right to the entire 
plot by adverse possession. {Rasa. J.). MD. 
HASAN Atil V. HABaNATH KOSB. 110 I.O. 589 = 

A.I.R. 1926 Oadh 470. 
——When one co-tenant of an oooupanoy field 
dies heirless, the lambardar is not entitled to get 
the undivided fractional share of the deoeased co- 
tenant and so cannot resist the other octenant's 
right to possession of the same. (Findlay, J.G.). 
NAGO RAO V. MT. ALOOEHI. 104 I.O. 384= 

A.I.R. 1927 Nag. 351. 

^Alteration of character. 

One oannot alter the ohatacter of his posses- 
sion, for instance, possession as a co-sharer to that 
as the sole owner, by any secret Intention In hU 
mind. Corea V. Appuhamy, (1912) .A. 0. 230, Foil. 
{Suhrawardy and Mukerji, JJ.). DBVENDBA 
NABAYAN V. jHUaUB PRAMANIK. 

95 I.O. 622=43 O.L.J. 387 = A.I.R. 1926 Cal. 883. 

^Landlord's suit for — Oaus. 

Because a defendant is found to be a tenant of 
some land under the plaintiff, the burden is not 
thereby oast upon the plaintiff to establish that 
the land he seeks to recover is outside the tenancy 
of the defendant. The law is equally applicable 
in the case of a landlord holding zamindari inter- 
6st, whether he is the owner of a mouza or is the 
owner of a spsoifio porbloa of the lands of a 
after pactritioa* (^ewbould afvd Orahami JJ •)• 

SHEIK t>. SACHINDBA KOMAR. 9U.C. 761= 

A.I.R. 1926 Cal. 339. 

—— Suit for^Mokarrari grant. 

Mokarratl grants convey only a life-interest to 
the grantees and not a heritable lotecest. buon 
interest oomes to an end on the death of the grantee 
and if the grantee’s heirs continue in possession 
therefter claiming adversely as permanent mo^r 
raridats to the landlord, the landlord s mt for 

actual possession is not ® . Sahau 
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AiiMBLOBD AMD TEMAMT'-PoBiesiion. 

• Suit for— Continuance of lease. 

Whoa lands form part of tenant's holding, land- 
■iotd cannot sue 'for their khas possession until 
'the tenanoles are determined, but he is entitled to 
a decree declaring his title to the land and grant* 
ing him possession through the tenants by way of 
^eoeiving rents. Actual possession cannot be claim- 
ed by a man who, whether he ‘is the owner or 
jnerely a tenant, has created a tenancy under him 
entitling the tenant, to the esolueive use of the 
property, unless the man who has created the 
^nenoy has reserved to himself in the lease, the 
■right of re-entry and possession. (Walmsley and 
Mukerji, JJ.}, Kouodini Dasi v. Sobendra- 
£ALADasi. 82 l.G. 22sA.].R. 1925 Cal. 155. 

—Proprietary right. 

Right of re-entry— Limits. 

To entitle a superior proprietor to bring an action 
for recovery of possession of land he must have a 
light of entry either legal or equitable. A superior 
proprietor has no right of re-entry on the under- 
^proprietary tenure. He cannot bring a suit for 
ejectment even though persons in possession are 
trespassers. The fact that the under proprietors 
have no title is no ground for holding that the pro- 
prietor has a right of re-entry. He must lucceed 
«n his own title and noton the weakness of the 
defendants. The pxoprietor’a only tight is to re- 
ceive rent and no more. This right of his is not 
in any way afieoted by the change in possession. 
Bat because trespassers have come into possession, 
the original under-proprietary tenure is not afieot* 
-ed in any manner in relation to the proprietor. 
That tenure earries with it both transferability 
and hereditability, the two essential elements of 
■ownership which vests |in original under- proprie* 
•tors. 86 All. 273 (P.O.), Bel. on ; 10 Oal, 1076. Diet. 
•ITToftr Hasan and Srivastava, JJ,), MD. KHAN v. 
ABDUL Rahamak Ream. 6 0.W.N. 921= 

A.l.R. 1929 Oadh 521. 

■ ••Halgiuars. 

The malguzar has no proprietary right in the 
\Jiwd at all and the mere fact that settlement opera* 
'tions are conducted with him or the revenue is due 
■from him does not confer any right to proprietary 
ipossesalon of the land on the malguzar: 108 P. B 
Xm and A. I. R. 1926 Lah. 891, Foil. {Dalip Singh, 
•J.). Sadhu Ram o. ohuhab Ehan. 

108 1.0. 621= A.l.R. 1928 Lab. 690. 

Jncidenfe— Wajlb-ul-ara. 

Any presumptions which are in Ondh applicable 
*l8f»ts of landed proprietor in agriouUural 
villages have no application to the rights of landed 
/proprietors in towns. 

Where under a Wafib-ul-ars, relation of a licensor 
.and licensee is crested between a landed proprietor 
•of a certain town and an occupier of a house in it, 

• the lioensot would gain benefit if the occupier dies 

wimout heirs. In that case the materials would 
^Boheat to the proprietor. At the same time a 
licensee has no power of transfer of his rights as a 
.licensee, but the faot that he has mortgaged does 
not give the Uoensot a right of re entry. (Stuart 
C. J. and Waeir Hasan, J.). MD. ALI KHAN v 
Ml. BODIUNNISSA. HO 1.0. 309= 

A.l.R. 1928 Oadh 438. 

— Toions— Re-entry— Limits of power. 

In towns, unless a custom to the contrary is 
-established, the oooupiets of houses should be oon- 
sidered to have a power of transfer of the right to 
,«oaupy the sites on which their houses stsnd and 
where such a right is transferred, the proprietor 
>«Qnnot exercise his right of re-entry on the site by 
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demolition of the honsb standing thereon, especial- 
ly when the site is mortgaged and the mortgagee 
is Only in poseeeeion for a specified period on beh^ 
of the mortgagor and after the expiry of that period 
the latter would be entitled to re-enter into the 
possession of the property by redeeming it. 9 L G. 
427; 16I.C. 353; 15 O.C. 91 and A.l.R. 1927 Oadh 
46, Foil. [Ookaran Hath Hisra, J.). Md. ALI KHAN 
u. Badbul N:sa. 107 I.C. 181= 4 O.W.N. 1108= 

A.l.R. 1928 Oadh 92. 
Assignee of portion of— Position of. 

When only a fraotiou of proprietary rights in a 
village is assigned by the landlord the assignee 
does not become a landlord. But so long as the 
assignor retains the remaining fraotion to himself 
he continues to be the landlord of the holdings in 
the village. (Kinkhede. A. J, C.). SETH HABBAX 
V. Lachman. 82 I.O. 201= 

A.l.R. 1925 Nag. 183. 

Reversion. 

Where the tenure is anythiug less than per- 
manent and heritable there must be a reversion to 
the proprietor. (Sow,/.). JAG 8 AH v. Sbikanta 
Fbasad. 13 I.O. 401 = A.1.R. 1924 Pat. 168. 

Shamilat rights — Right to. 

Where shamilat rights do not exist at the time of 
a gift and are not conveyed by a deed of gift but 
suoh rights oome into existence subsequently, all 
the proprietors inoluding the donee beoome entitled 
to shares on it proportionate to their holding. 
(Hartineau, J.). Ahmadyar v. Muhammad Ali. 

3 L.L.J. 445= A.l.R. 1921 Lah. 162* 

— Patni. 


Sesump/iort of chaukidari ehakran lands— 

Liability for rent. 

When ohankidari-ohakran lands in a putni are 
resumed by the Government and transferred to the 
Zamindar, the queetion as to whether the putnidar 
should pay rent for those lands depends upon the 
mode in wbioh the rent was assessed at the incep- 
tion of the pntni. 

Where there was no indication, so far as oonld 
be seen from the kabnllyat, that the profit from 
ohaukidari ohakran lands was iuolnded in the 
assets on whloh the rent was assessed for the 
putni, 


rent assessed upon the lands. (Suhratoardy and 
Cuming, JJ.). Pbyambada Debi v. Monohab 
Mdkhopadhya. 66 I.O* 781=29 O.W.H. 328= 

62 Oal. 876= A.l.R. 1926 Oal. 651. 

Ohookidaxi Ohakran lands are not necessarily 

part of the lands granted by pntni lease, 
^tthrawardy and Cuming, JJ.). PbyambADA 
Debi t>. Monohab Mukhop^drta, 

86 1.0. 781*29 C.W.N. 3^8=52 Oal. 876= 
A.l.R. 1925 Oal. 651. 

■Chauk%dar% clutkran lands— Rent-Cuantum. 

Where the pntni lease is silent as to the rant 
payable for ohaukidari ohakran lands, the aamin- 
dat is entitled to some reotin addition to the 
amount payable to the ohaukidari fund. As to the 
amount of the rent where there are no mateiiala 
on rcoord the putnidar is entitled to something for 
wlleotlon oharges. (Ohatterjee and Newbould, JJ 
Bbjoy Ohahd Mohatap o. Krishna ohandra 

66 I. O. 867=34 0. L. J. 276= 
*• 


In .gtioaltural d 

non transfarabiUty was enlotoad horn th. 
times, and has become in abaenoe of ooatraot < 
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other outtom a part of the customary law of the 

agricultural villages. fSfttarf, C.J.and Bata,J.) 

B. KANHAITA LAL v. STED HAMID ALI. 

122 I. C. 774=7 0. W. N. 271 = 
A. I. R. 1930 Oudh 235. 

Poicers. 

An occupancy raiyat cannot create a non-occu- 
panoy raiyat. Both occupancy and non-ocoupancy 
raiyats are held directly under the landlord or 
tenure-holder. {Jwala Pratad and Wort, JJ.). 
JHAGRD Main v. Raghunath. 119 I.C. 551= 

10 P L.T. 62a = A.I.R. 1929 Pat. 630. 

■ ■ Acceptance of under-ryot — Privilege. 

If after the death of the under- ryot bis heir, with* 
out any direction from the ryot pays rent to the 
superior landlord representing bimeelf to do eo on 
behalf of the ryot, that will not confer upon him 
any right if the ryot does not cboose to accept 
him as a tenant. (B. B. Ohose and Roy,JJ.). 
JALADHAR MONDAL v. AMRITA LAL. 

105 I 0. 641= A.I.R. 1928 Cal. 87. 
- jyof hound by gomasla setting tenants. 

The gomasta cannot be held to be authorized to 
settle tenants on the land’of the ryot or to tecog* 
nize any person as tenant, and his mere knowledge 
that the under*ryot was paying rent to the superior 
landlord cannot be said to bind the ryot in any 
way so as to compel him to recognize the 
under ryot' as bis tenant. (B. B. Qhose and Boy, 
JJ.). JALADHAR MONDAL V. AMRITA LAL. 

105 l.G. 641=A.I.R. 1928 Oal. 87. 

■ - Test as to. 

The question whether the tenants are raiyats 
ultimately depends on the question of fact and 
Court must look to the attendant circumstances. 

No importance can be attached to the mere form 
of the kabuliyat or to the use in it of the word 
“cultivator ’’ Nor does the receipt of rent in which 
the tenant is described as a raiyat carry the matter 
any further. 45 Cal. 805 (P.C.) ; 46 Cal. 90 IP.C ) 
and 29 Cal. 707 (P.O ) Bel on. {Duval and Mitter, 
JJ,). KARUNA CHANDRA DAStJ. SEOY. OF STATE. 

100 I.C. 466= A.I.R. 1927 Cal. 413. 


Powers. 


A raiyat at a fixed rate of rent is competent 
to grant a permanent lease of the land. 25 C.W.N. 9, 
Foil. {Cuming, J.). PRASANNA KUMAR V- K^AR- 
NATH. 96 I.C* 497= A.I.R. 1926 Cal. 299. 


Sub-lease by occupancy raiyat. 

An occupancy raiyat who sub-leases his land 
will be estopped from challenging bis covenant 
not to eject lessee unless the lease shows on 
of it that it is occupancy raiyat. 32C.L.J 296. Be/. 
iCuminqand Chakravarti, JJ.). BlDHUMUKHI o. 
GOBINDA CHANDRA. 90 I C. 104=42 C.L J. 78 = 

A.I.R. 1926 Cal. 215. 


Test. 


Where a kabuliyat read as a whole is good 
evidence that the tenancy was a raiyati and not a 
tenure, the mere fact that the person who executed 
the kabuliyat did not belong to the cultivating 
class is not enough to prove that he was tenur^ 
holder. {Suhrawardy and Cunnng, J J.). NABIN 
CHANDRA CHAKRABARTl V. R^STOM ALI 
CHOWKIPAB. ^ J ^ ^^87 903- 

■ — AUeraiion of status — Wken not. 

The status of the raiyat plaintiffs cannot be 
elevated because a condition is annexed to tbe 
lease which entitled the landlord to realise rent 
by summary process, {McokerjeeandChotener, JJ.}. 

PURNA CHANDRADAS V. ALI MABAWMAIX 

70 I.C. 999=37 C.L.J. 648= A.I.R. 1924 Cal. 520. 
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The test is not the use whloh the tenant haa 

made of the land but the purpose for which the 
land is leased. {Das and Boss, JJ.). GATANIDA8 v. 
DWABEA MANDAR. 82 I C. 79=3 Pat. 540= 

1924 P.H.C C. 269 = 6 P.L.T. 321= 

A.I R. 1924 Pat. 557. 
Under. raiyati^Transferabiliiy. 

Ordinarily the under-raiyafi is not transfer- 
able 'But an under raiyat may under certain 
oircumstances acquire aright of ocoupanoy aod< 
if be 80 acquires it, his right is transferable. 
{Newbouldand Cuming, JJ.). TUKA Meah v. 
Nabin Chandra Mazumdab. 65 l.G. 701= 

A.I.R. 1923 Cal. 292. 
Sale of holding in execution. 

An occupancy raiyat, in a village where no cus- 
tom of transferability without the conaent of the 
landlord exists, can object to the sale of his hold- 
ing in extcution of a money-decree obtained by a- 
oreditor who is not his landlord. Case-law dis’ 
cussed. {Das and Adami, JJ.). Dewan RAU 
CHODDHBY V. ATUL MUNDEB. 62 I.C. 65= 

2 P. L. T. 341 = 6 P. L J. 202= 
1921 P.H.G.C. 197 = A. 1. R. 1921 Fat. 4. 


— Becord-of-Rlghti. 

Entry in — Value. 

Where it is not proved that the tenure is not a 
cultivating tenanoy in which doami right may 
arise (or where it is proved affirmatively that itiS' 
such a tenancy) there is no presumption that it is 
non-permanent and resumable like a tenure of the 
“ farming “ class, and the onus will of course be 
upon the plaintiff to rebut by evidence the entry of 
permanency in the R{:o'>rd-of'Righta. When a 
claim is raise d that occupancy rights accrue by 
operation of law. It hap to be met by plaintiff who- 
seeks a declaration that the entry is wrong. 
A.I.R. 1924 Pat 660 ; P.A. No. 66 of 1921 and F. A.- 
No. 183 of 1919, Di$t. and S A. No. 27 of 1921, Bef. 

{Kulwant Sahayand Afacp/ierson, J/.). KRISHNA 

Prasad v. budhan Manji. Ill I.O. 675= 

7 Pat. 752 = 9 P. L T. 379= 
A. I. R. 1928 Pat. 451. 
...^^.-EntrpSeope and effect. 

An entry in the Record of Rights operates in tha 
same way between landlord and tenant as betwoea 
landlords of the same or neighbouring estates and 
between tenant and tenant. (B.B. Qhose and Ora^ 
ham, JJ.). FAZALAB RAHAMAN BISWAS v. OOLAlT 

KADEB Mia. 96 I.C. 969=80 C.W.N. 689= 

A.I.R. 1926 Oal. 882. 


■Entry— Effect on onus. 


Where the defendants the tenure-holders are re- 
rded in the Record of-Rights as holding land 
thin the ambit of the zamindari of the plamtm 
d that he was paying revenue for the same, the 
us of showing the nature of their title is upon 
& tenure-holders and upon a failure to show that 
-y had bad a tenancy therein the plaintiff is en- 
kd to resume. But if it. is recorded that the 
fendants were owners of a non-repumable tenure, 
onus is shifted upon the plainnff to 
:>8umptioo created by the Record of 
a Miller, C.J. and MulUck, J.). 

8.NGH «. JAW.HIR KHAN.^ ^ ^ ”*6 Pat 3M. 

Reformation. 

Bights in. 


he and his P-8ceessors-in title JJ 

all material times entitled to » 
loh included a certain 

e four howlas, of rrhioh three belongj to th® 
ndants. For many years the northern p 
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znoaza (including tbe defendant’s howlas) bad 
been submerged; Later the lands in dispute, 
^hioh were admlttedlj within the mouza, were re- 
formed. Upon their reformation these lands were 
taken possession of bj the defendants. The plain- 
tifi claimed them and filed a suit for recoverj of 
possession. The defendants failed to prove that 
the reformed lands were within their own howlas. 

Beld, that upon such a state of facts the plaintifi 
must succeed. {Lord Tomlin.) Gnanbndba 
Kumar Royv. Prapulla Nath Trakur. 

120 1.C. 51=s33 G W-N. 984==i929 M.W.N. 618* 

90 O.L.J. 509=30 H L.W. 10‘>4= 
A.I.R. 1929 P. C. 200=57 M L J. 776 (P.C.). 

— Land reformed tn belongs not to tbe 

ssmlndar but the Government. (Woodroffe and 
Cuming, JJ.). Secy, op State v. ananda MO- 
HAN. 66 1.C. 287 = 34 C L. J. 209= 

A.I.R. 1921 Gal. 661. 

—'Relationship. 

—The relationship of landlord and tenant 
under Bengal Tenancy Act may be governed not 
only by contract but also by status. {Muhtrji and 
Graham, JT.). pbiya Nath MANna v. Offi- 
cial Trustee, Bengal. 105 l.C. 133= 

A.I.R. 1928 Cal. 43. 

——Commencemmt. 

Tenancy mast be deemed to have commenced 
from the date of oooupstion by the tenant to tbe 
knowledge of the landlord, although informal oor- 
respondenoe for the raising of rent contii>ue8 sub* 
sequently between the parties {Eanhaiya Lai and 
A$hworth. JJ.). JA8WANT RAlu. J. LUCK. 

97 I.O. 71=28 A L.J. 91=A.I.R. 1926 All. 746. 
Inference as to. 

The parties oannot have a mutual relation in law 
which is contrary to tbe true state of facts ; if the 
facts show that tbe parties are co-ordinate in posi- 
ttoh. they cannot be treated in law as if they were 
superior and subordinate holders ' respeotiyely. 
Where ttie platn^^ifi transferred to the defendAnt a 
share of the land, 

Seld, that the latter was not a tenant of the 
former. {MofTierjee, Aq.G, J. and Bletcher, ji). 

Chandra kanta Ohakrabarthy v. adinath 

SHOMA. 89 l.C. 969=32 C.L.J. 81. 

*— Relatlonshipr— Oreatton. 

— ••Decree directing payment of rent. 

The suit lands were dense jungle until, in 1628, 
or later some of the defendants' predecessors begata 
to' cultivate them. In 1844 the Revenue Authorities; 
treating them as Jllam or unsettled lands which 
were at tbe disposal of the Government not haying 
been inoluded ' in permanently settled estate, 
asBessed them to revenue* after a long struggle the 
plainti/Ps predecessors succeeded in getting the 
Bevenae Authorities in 1652 to reverse this decision 
and to recognize that these lauds formed part of 
their permanently settled estate. The plaintifi’s 
predecessors instituted suit in 1854 against the 
defendants’ predecessors for possession and mesne 
profits. The judgment in that suit provided that 
as long as the defendants were ready and willing to 
pay rents legally according to the rates prevailing 
in the village they should not he ousted from their 
right as jotidare, that the defendants do pay to the 
plaintiff tbe mesne profits due to them and the 
cost to the extent of the claim as well as costs in 
Court. There was abundant evidence that they 
ware not so willing hut entirely disregarded the 
decree. The present suit for ejectment was filed 
Inia9ia.j . a 
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tiOD. 

Beld, that the order oannot be read as establish-' 
ing the relation of landlord and tenant between 'the 
parties. A.I.R. 1926 Cal. 193. A^rmed. (Sir Johni 

Kumar gopika Raman Roy «. atal- 
SiNGH. 114 l.C. 561 = 1929 A L J- 246= 

49 C.L.J. 327=33 C.W N. 463=29 H.L.W. 674=; 
10 P.L.T. 301=31 Bom.L.B. 734 = 56 1 A. 119 = . 

56 Cal. 1003=A.1.R. 1929 P C. 99 = 

56 U.L.J. 562 (P.G.). 

Occupation. 

The relationship of landlord and tenant does, 
not always arise by contract or agreement. Such 
relatioQfibip may arise by mete oooupatlon of agrl-r 
cultural land. (Suhratoardy and Jack, JJ.). CHIBAlfr 
JIB SEN V. MABENDRANATH BISWAS. 

115 I.O. 518=32 C.W.N 1238= A.I.R. 1929 Cal. 90.' 

Payment of rent by osstpnes of an agreement 

to lease. 

Where a person makes an agreement to take a 
lease and assigns his rights to a third person before 
paying any rent or taking possession and the third 
person instead of paying rent to his assignor or> 
attorning to him pays rent direct to the owner 
(original lessor) the relation of landlord and tenaui 
oannot be said to have been created between iher 
third person and his assignor. {Rutledge, C. J. and 
Maung Bd, J.). RUSSA ENGINBBRING WORKS, 
Ltd. V. Wharnb Brothers. Ltd. 7 Rang. 144= 

A. I. R. 1929 Rang. 184.- 

— Void lease. 

Where a lease becomes void by reason of the 
alienation being prohibited by tbe law, the relation 
of landlord and tenant does not oome Into exist- 
ence and the possession by the alienee beoomes 
wrongful from the oommenoement, {Patkatt J.). 
Gulabbhai o. Bhagwan. 114 i. C. 266= 

80 Bom. L.R. 980=A.I.R. 1628 Bom. 377. 

— Conduct. 

If a stranger who is not a transferee of the ten- 
ant’s interest to the bolding makes a deposit in a 
rent decree against the tenant and ’the landlord 
withdraws the amount, he by his oonduot la not 
bound to treat the trespaasor aS' Ms tenant. 
12 C.L.J. 609, Doubted. {Suhratoardy and Orahamf 
JJ.). SUECHANDDASo. GIBDBARI DAS. 

97 I.O. 1016= 44 0. L. Ji 127= 
A.I.R. 1926 Oal. 1215. 

* Acceptance of rent. i 

There is no authority for the proposition that 
mere sooeptance of rent from a stranger to the 
holding creates the relationship of landlord and 
tenant. {Suhratoardy and Graham, JJ,). SUK- 
OBAND Das V. Girdhart Das. 97 1 . 0 . 1016= 

44 C.L.J. 127= A.I.R. 1926 Gal. 121S. 

' Marfatdari receipts. 

Maifaidari receipts, ius., reodlpts granted in the 

name of payer on behalf of another, do not 
constitute any relationship of landlord and tenant 
between the payer and the payee nor any recogni- 
tion of the payee’s right as tenant. {Jtoala Prasad 

and Bucknilt, JJ.). ABDUL OUFFAB 0 F B 
DOWNING. 98 l.C. 893=5 Pat. 415=8 P.L.T, SiW 

^ . .. 4111*1926 Pat. 4664 

Cond%t%onoX decree— Not performed. 

The condition in an ejectment decree as to eieot- 
ment was that as long as the defendants ate reodv 
and willing to paj rent they should not be ejeoted 
There was absolutely no evidenoe that the defend- 
ante expressed any willingness to pay rent to the 
jajAintifis or that they had ever paid rent 
Heid that upon proper ponstruotion the decree 
did nqt ponatitute the relationship of landio^ Ud 
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tenant between the parties. {Newhould and 
B. B. Ohose, JJ.). GOPtKA Raman Roy «. Atal 
Singh. 8S I. 0. 878= A. I. R. 1926 Cal. 193. 

' Eecognition—Test. 

It is not always a faot that where rent receipts 
are granted with the word "marfatdar” it is con* 
elusive that there was no recognition by the land- 
lord of the person who pays the rent as a tenant 
(17 C.W.N. 10^, Foil.), but the Court should de- 
termine in each case whether on a consideration of 
all the facts a legal Inference can be drawn that 
there has beon a recognition establishing the 
relationship of landlord and tenant between the 
parties. 

Where a tenant died in 1902 and rent had been 
paid with regard to his share by his heirs from 
that date till 1918, although the rent receipts had 
been given to the heirs as “znarfatdars", 

Held, that a legal inference can legitimately be 
drawn that the landlords who were entitled to 
take possession of the share of the original tenant 
did not do so. but allowed his heirs to remain in 
possession and received tent from them, and such 
oonduot amounted to recognition of the heirs as 
tenants. (Cuming and B.B. Qhose, JJ.). Sadanand 
Mandal n. Jtotish Kanta Ray. 

96 I. C. 101=30 C.W.N. 787= 
A.I.R. 1926 Cal. 932. 

— Root. 

See also T. P. ACT. S. 108 AND 112. 

Abatement. 

Amount of. 

Apportionment. 

Assesiroent. 

Damages. 

Decree. 

Dednotlon. 

Enhanoement. 

Bxoeu area. 

Fixity. 

Implied dontraot. 

Interest. 

Interpretation. 

Liability. 

Non-payment. 

Objections. 

Patnl lease. 

Payment. 

Rate of. 

Receipt. 

Remission. 

Rent free. 

Right to. 

Sale. 

Suit for. 

Suspension. 

Waiver. 

--Rent —Abatement— Agreement. 

Semble. — Where a permanent tenure Is sold 

for arrears of rent, the purchasers will not be 
necessarily bound by an agreement between the 
former tenants and the landlord to the effect that 
no abatement of rent should bo claimed. (Lord 
Salvesen.) KATYAYANI DBBI v. UDOY KUUAK 
DAS. 88 I.O. 110=6 L.R.P.C. 140= 

30 C.W.N. 1=92 I A. 160=52 Cal. 417= 
28 A. L.J. 781 = A.I.R. 1925 P.C. 97 (P.O.). 

—Rent— Abatement— Apportionment. 

Where it was found that the abatement 

claimed by ihe defendant bad not been fluctuating 
but was uniform throughout, and ‘had been uni- 
formly allowed every year since 1868, that it was 
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PoBsession. 

not a deduction allowed to the old Khatedars per- 
sonally, but was allowed to particular holdings. 

Held, there is nothing illegal in apportioning 
this abatement to more than one holding after 
partition of the original holdings and it is not 
necessary that 60 years ehould lapse after such 
apportionment to complete user. (Harten and 
Fawcett, JJ.). KrisHNALAL CHDNILAL v. DHI- 
BAJLAL NavaNITLAL. 77 I.C. 502= 

A. I. R. 1923 Bom. 399. 
—Rent— Abatement— Forfeiture. 

■Abatement of revenue on account of the lands 
being diiuvUtad by the action of a river will net 
cause forfeiture of the lands. However, the question 
depends upon the inlontion of the parties. If the 
circumstances indicate that in taking abatement 
of the revenue there waa an intention to abandon 
the land, then after te-appearance the person who 
took the abatement cannot claim the lands as he 
had already lost all rights thereto. 41 Cal. 683; 
41 I.A. 32 and 18 All. 290, Foil.-, 14 W.R. (P.O.) 11 
and 13 bf. I.A. 467, Disf. (J wala Prasad and RosSt 
JJ.). RAMNANDHAN SAHAY V. JAIQOVIND 
Pandey. 79 I.C. 959=2 Pat. 839= 

A I.R. 1924 Pat. 213. 
— Rent— Abatement— Limitation. 

Although the question of limitation does not 

arise in oonnection with the plea of abatement, 
the question of aoquiesoenoe and the presumption 
arising from suchacquiescencemay arise. 2 O.L.J. 5, 
Foil. (Chatter jea and Panton, JJ.). RAJ KUMABl 
BOSE V. SUBENDBA NATH. 27 C.W.N. 166= 

A.I.R. 1921 Cal. 806. 
—Rent— Abatement— Possession. 

Rent neitJier abates nor is suspended when a 

land subsequently determined to be a mouza is not 
given to the lessee. 

Plaintifis granted a lease of their interest in a 
mouza to the defendants who obtained possession 
of all the lands whioh at that time, in the oontem* 
plation of the parties to the demise, formed part 
of the mouza, and the rent was fixed on this basis. 
Subsequently a certain land was determined to 
belong to the mouza and this land was not given 
possession of to the defendants. 

Held, that inasmuch as the defendants had 
already obtained possession of all the lands in res- 
pect of whioh the rent was fixed, there was no 
question of abatement or snspension of rent due to 
the defendants not being given possession of the 
land subsequently determined to belong to the 
mouza demised to them. (Greaves and Cuming, 
JJ.). BiNOD Kumab ray Ohoudhri V. Ram Ki* 
SHOBE Ktstry. 91 I. C. 686 (Cal.)* 

The Kabuliat stated “You shall never M 

competent to enhance the said jama on any ground 
nor shall we get abatement of the jama on the 
ground of diluvion or on any other ground.” 

Held, that the words “on any other ground 
should be taken as referring to oases of like nature 
as diluvion. A person who has been deprived 
of possession of part of the demised premises 
should not be held liable for the whole rent for ever 
and this principle applies with greater force where 
the tenant is deprived of any portion of the 
hold property by any act on tho part of the land- 
lord himself. But special circumstances of tha 
case and tho intention of the parties must be tesen 
into consideration. (Chatterjea and Panton, JJ-h 
JIESBAHUDDIN AHMED V. ABDUD BOBKAT. 

65 I. 0. 839 = 34 0. 

A. I. B. 1921 C»l. 303* 
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XAHDIiOBD AND TENANI-^Rent-^Abatement 
^Prooedare. 

— Rent^Abatement— Frooedare. 

-When deduQtioa or abatement is claimed by 
<t6nant in a suit {or rent he may insist on a mea- 
surement, and an order for measurement must be 
made if a oase justifying or necessitating the order 
is made out. {Oreaves and M. N. 

.filVDAS DUTT V, BIBENDRA KRISHNA. 

94 I.G. 844»43 C L.J. 116= 
A.l.B. 1926 Cal. 672. 

— Sent— Abatemeot— 'Vhon can be alloved. 

- —Where the lands demised are included in 
several sohedules which are separately assessed, 
partial dispossession of the tenant from the tenure 
■by the landlord does not entitle the tenant to total 
auspension of the rent. He oan get only abatement 
thereof. A.I.R. 1925 P.C. 97 and A.l.B. 1927 Cal. 
'737, Foil, (B. B. Ohose and Bose, JJ.). DWABKA* 
;MATHV. SBiaOBINO. 112LC. 71= 

A.I.R. 1929 Cal. 180. 

'For claiming abatement of rent the land 
emnsb be rendered entirely uselees for oultivatlon 
by its liability to inundation by sea water. But 
'Where the land can be cultivated, but its produc- 
tive powers have deteriorated from its liability to 
inundation at high water, and paddy oan be raised 
'though oi an inferior kind to that formerely grown 
•abatement of rent cannot be claimed. {Fawiett 
•and Coyajee, JJ.), Yishvahath u. Ramsbishna. 

92 I.O. 837=60 Bom. 94=27 Bom. L.R. 1478= 

A.I.R. 1926 Bom. 86. 

■ In a suit between one of several oo-sharer 
'landlords and the tenants, when the said co*shaier 
omder an arrangement between himself and his 
x)ther oo-sharers and the tenants has been oolleot- 
ing his share of the rent separately, the defendants 
•are nob pzeolnded from raising the question of 
abatement of rent by reason of the oonsbitution of 
the salt. {Greavee and M. N. ATu^jss, //.). 
'^IVSAS Dutt . 0 . Bibendba EBiaHMA. 

,94 I.Q. 844=48 G.L.J. 116=A.I.R. 1926 Qal. 672. 

' ' There will be sospension of rent in oases 
'Where the landlord has by his action dispossessed or 
whore the lessee has, owing to his action not been 
-able to tobe possession of a part of the holding 
sold ; and the ezoeptiou will be that there will be 
-an abatement of rent where this has ooourred with 
knowledge of the tenant before he entered into the 
laqd, that a portion of it was in the possession of 
-another. (Suhrauardp and Duval, JJ.), JOYBAU 
CaANDBA LAEIBI 0 . BISD GHARAH BI6WA6. 

86 1.0. 781= A.I.R. 1926 Cal. 806. 
— ^ — The tenant ia entitled to an abatement of rent, 
•where the Oovemment ousts the tenant /romapor* 
ifon of the tenancy by a diara proceedings. 

Where it Is found that the Government institn^d 
diara proceedings with reference to the lands form* 
•od in the bed of a rivsr, and the plalntlffs'landlords 
had notice of the prooeedings oommenoed by the 
'Government, but the plainbiSs did not take any 
step to resist the prooeedings taken by Government, 
with regard to the creation of a separate estate of 
the lands in question, 

. Beld, the pUlntifls themselves had in a manner 
•admitted the superior titlo of the Government to 
toke possession of the lands by prooeedings taken 
under the law; the plaintiffs oannot therefore turn 
'Cpund and say that it was a mete act of trespass 
■on the part pf the Government to disposssas the 
‘•-tenant ^rom hi# tsnure and that the tenant' is 
^ptitjed to no . relief. ,In subatapoe, > the, act of 
QAvemmept [in. an, .ouster , of, the, tenant fuopi 
N* jpo^iop undpc thp 
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— When oannot be claimed. 

by a title paramount and the deiendant'tenant- is,' 
therefore, entitled to an abatement of rent in pro* 
portion. {Walmsley and B. B. Qhose, JJ,)i 
JiTENDRA Nath Roy v . Ashotosh Goswami. 
70 I.C. 828=27 C.W.K. 381 = 39 O.L.J. 287= 

A.I.R. 1923 Cal. 429. 

In a suit for rent, where there is no oontraot 

to the contrary, as soon as the fact of diluvion is es- 
tablished, the tenants are entitled to abatement of 
rent and the burden thereupon shifts to the land-, 
lords to prove the reduced amount of rent justly 
recoverable by them, which can be done only by 
proof of the extent of the diluvion. {SJookerjee, 
Ag. C, J. and Fletcher, J,). KBI8TA DAS w. ABDQL 
KABl&f. 62 I.C. 174=34 G.L.J. 35=25 C.V.H- 328= 

A.I.R. 1921 GaL 220. 

—Rent— Abatement— When can be claimed. 

In order to suooeed in getting abatement of 

rent by the application of the principle of eviotioa 
by title paramount, it is essential for the lessee to 
make out, not merely that he had to leave a part 
of the land demised, not merely that he had 
to do BO against his will, but that he had to do it 
at .the instance of a person who has a right to 
interfere with his possession, his title being 
superior to that of the lessor, ifatthey v. Curling; 
(1922) A.C. 180 ; Mayor of Poole v. Whit, 16 M & W. 
571 and A.I.R. 1921 Cal. 582. Rel, on. (RanMn, 
C. /. and Mukerji, J.), INDU BHtJSAN 
HOAZA&I ALI. 117 I.G. 838=33 O.W.N. 106= 

49 O.L.J. 292= A.I.R. 1929 Cal. 272. 
-In a salt by a eo- sharer landlord who under 
an arrangement between himself, his oo-shaters 
and the tenants is entitled to oolleot his share of 
the tent separately the tenants are entitled to 
apply for an abatement of tent. A.I.R. 1928 Patna 
397, Foil, and 27 Oai. 417. Dijf. (Grsavesund lAtksr- 

jee,jj.). sivdasDdtt v. Bibendba Kbishna 
I>nTT.. . 88 1.0. 634=41 O.L.J. 830= 

A.I.R. 1925 Cal. 783. 

—Rent— Abatement— When oannot be claimed. 

Tenant was held not entitled to any abatement 

of rent as there was a stipulation in the kabuliyat 
that rent should nof de changed. 

A lease provided: “You (lessee) shall not be 

entitled to take a ^lea for remission of the jama 

fired on the ground of failure of crops on aooount 
of inundation or dronght, on account of dearth 
abandonment, land lying fallow or being In a ^ter- 
logged condition, dispossession and on any other 
ground. If you do that, it shall nob be entertained. 
I (lessor) ehall not be competent to demaudany* 
thing in excess of the rent fixed on any ground** 
Two thirds of laud was diluviated by a river and 
the tenant claimed a pcoportionata abatement of 
rent. 

Bdd, that he was not entitled to any abatement 
on the general ptinolplas of law as the kubulivaf 

contained a stipulation that no abatement could 

be olalmed on any ground. (B.3. Ohose oiul 

S.C, ifallik, JJ.). DWUENDBA NATH BISWA^ 
JITENDRA Nath Roy. 114 1 c iqi - 

32 O.W.N. 295=A.I.Rl92Ycii 4 li. 

A^nant paying rent for the entire land de- 
mised when he was in posBeaslon of only a part of 
it wnnot ask for abatement of. rent after theUpw 

of 60 years as he must be deemed to have loat hU 

tight by aoquiesoence and laohee. 2 G.L R k Suii 
(B.B. aho» am Ray, ItoNABOM ' liS 

DARI CO.. LTD. «. SHIB NABAYAR. 

lUi.0. .74lHA4{RiilUI QaLOii, 
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oancot be claimed. < . 

■ Whpre by a contract the landlord cannot 
claim to enhance the rent because of the land be*' 
coming more productive frona some accidental cir- 
cumstance after the “ mulgeni" lease is granted, 
then, in principle, the grantee cannot claina areduc- 
tion of rent because of the deterioration of the soil. 
{Faveeit and Coyojee, JJ.). VISBVANATH v. RAM- 
KRISHNA. 92 I.C. 537 = 50 Bom. 

27 Bom L-R. f 478s A, 1 , B, jg26 Bom. 66. 

After a proprietor has parted with his land 
in favour of a permanent tenure-holder, he is under 
no obligation, unless there is a special contract 
to that ffTect, to protect the interest of the tenure- 
holder by building embanbments to prevent 
inundation and, therefore, if the land is inundated, 
the tenure-holder cannot claim abatement of rent. 
1394 W. R Act X. R. 42. Dist. A.I.R. 1925 P. C. 97, 
Foil. {Waltnslev and Chalcravarti, JJ.). Mahammad 

ISMAIL f. SUBESH CHANDBA. 

96 I 0. 616=58 Ca). 442= A.I.R. 1926 Cal. 946. 

- The possession of a trespasser during the 
continuance of a lease does not become adverse 
against the lessor, who is in possession by receipt 
of rent from his lessee ; so long snob rent is not 
intercepted by a trespasser, he cannot be said to 
have been dispossessed and consequently claim for 
abatement cannot be sustained. It is the lessee’s 
duty to recover possession from the trespasser. 
{Mof'kerji, Newhould and Peamon.JJ.^. OHANDI v. 
KAT 7 ANI BEBI. 69 I.C 126 = 49 Cal 948= 

35 C.L.J. 292=A.I.R. 1922 Cal- 87. 
——■Where the leasee agrees with the lessor not 
to claim abatement of rent under any circumstan- 
ces and bis interest is sold in auction later on 
In execution, the auction- purchaser will take it 
only snbject to the conliaot aforesaid and cannot 
claim abatement in a suit for rent. {Moohirji, 
NgwbouldandPear.con, JJ.). CHANDlu. KatYANI 
tSUt 69 I.C. 126=49 Cal. 948=35 C L.J. 292= 

A.I.R. 1922 Cal. 87 (F.B ). 

—Rent-Amount of. . 

—When there has been a variation in the 

amount of rent, the onus is on the tenants to 
rove why there has been such variation. (Cum* 
La and Chakravarti, JJ.). NriSINHA CHARAN 

Nandi v. Batasi Dashi. .90 I C 602— 

^ A.I.R. 1926 Cal. 106. 

word used to describe the rent fired was 

thaiana. There were other payments fixed and the 
total of these and of the rent was called jama in 
one place and malguzari in another. lu the oondi 
tion to pay excess rent for lands subsequently found 
to be oulturable the word used was khajana. (New- 
hould and Oraham, JJ.). JADUNATH GDHA R.ay v. 
ABDUL HAJEE. 91 I. C. 459 (Cal. h 

^Where the defendant took p08Be^^9ion of land 

under a lease and executed a kabuliyat and paid 
rent for at least three years in accordance with it, 
Ffeld, even if the kabuliyat did not constitute a 
valid tenancy the defendant was liable to pay com- 
pensation for the use and occupation of the land, 
the measure of that being the amount which he 
acreed to pay under the lease. (Daniels and Neave, 
JJ ). HAND Ram Sinoh o. Hari Saran Das. 

' 82 I.C. 296=5 L.B.A. Rev. 235 = 

A.I.R. 1923 All. 100. 

—Rent— Apportionment. , ^ , 

.Where the defendant is not in possession of 

some of the lands demised by reason of eviction by 

title paramount. , 

JJf.ld, she cannot be called on to pay for the 

lands of which she has no possession. (irooaro/« 
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and Cuming, JJ.). Katyani Debi v. Udat 
Kumar Das. 69 I. C. 117=49 Cal. 287= 

A.I.R. 1922 Cal. 348. 

— Rent— Assessment. 

Where the plaintiff in the first place alleges 

that there was an existing rental at a certain rate 
and in the alternative prays that if it be found that 
there was no existing rental, a fair and equitable 
rent might be assessed, there is nothing wrong in 
making such an alternative prayer (Eulwant 
Sahay and UncfMnon, JJ.). BISHEBHAR Singh 
V. PATAN MAHTON. 123 I.C. 615= 

A.I.R. 1930 Pat 465. 
——The plots which retain the character of & 
grove can bo distinguished from the plots which do 
not retain such character, and simply because the- 
plots are situated together in a compact whole it is 
notnecessary that those plots which are devoid of' 
trees should be considered to continue to have the 
character of a grove for the simple reason that other 
plots may be considered to be grove land, and so 
rent may be assessed even on a portion of a grove.: 
when that portion loses the character of a grove ; 
Eishori Saran v. Pameswar, 4 Unpubllsbej 
Decisions 171. Bel. on ; A. I. R. 1926 All. 619, Disti 
(Dalai, J.). Murlidhar v. Surja. 119 I G. 256=- 

A.I.R. 1929 All. 699. 
In the case of a khudkasht field, the assess- 
ment, for practical purposes, rarely represents any- 
thing like the profits which can be secured there- 
from. (Findlay, J. G.). MABOTI RAO o. TUL8A 
BAI. 109 I.C. 459= A.I.R. 1928 Nag. 303.. 

If the tenant is in adverse possession of the 

absolute interest for over twelve years, the land- 
lord’s right is oompletety extinguished. If tbs' 
tenant is in adverse possession for such a period lit' 
respect only of a limited interest as tenant, their 
whatever may be the effect of it on the question of' 
the landlord’s right to khas possession a claim fos- 
assessment of rent will not bo barred unless as 
provided for in Art. 180 or Art. 131, Limitation Act. 
(Suhrawardy and Mukerji, JJ.): DBVENDRA 
NARAYAN MAJUMDAR V. JHUMUR PBAMANIK. 

95 I.C. 622=43 C.L.J. 887=- 
A.l.R. 1926 Cal. 883; 

Limitation Act applies. 

Suits for assessment of rent-free Isnde are govern- 
ed by Art. 180. Limitation Act, and have to be- 
instituted within twelve years from the time when 
the right to assess the land first arises and thlff 
right may arise upon a distinct notice of the 
tenant’s claim to hold it rent-free. (Suhrawardy 
and Mukerji. JJ.). DEVENDBA NARAYAN MAJUM- 
DAB V. JHUMUB PBAMANIK. 

93 I.C. 622=43 C L.J. 387= A. I.R. 1928 Cal. 883. 

—Rent— Damages. 

—If reni is claimed and only damagoB by way 
of rent are permissible these can be allowed and 
dscrood • 

Where rent is mentioned in the lease, snob rent 
will be the measure of damages though the lease 
may be inadmissible in evidence on account of iw 
not being registered. Although the figure as to rent 
mentioned in the lease cannot be looked at in ordee 
to eetablieh the rent fixed it may be looked at to 
establish what damage the landlord suing tot 
arrears of rent is entitled to by 
Cal. diT &ni DeMedina y . Poison, (1816) Holt N. 

If a Court finds that there was no existing 

I rent and assesses a fair and equitable rent or rato 

I of rent. -which will operate in future years, U 
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open to it also to m%ke a decree in favour of the 
plaintiS bf waj of damages for three fears before 
the institution of the suit at the said rent or rate 
of rent subject of course to snch modlfioations, if 
.any, as may be required by the fact that while that 
;ieat or rate of rent operates in future, the damages 
are assessable for years already past. A.I.R. 1929 
tat. 233, Foil. {Kulwint Sahay and iiacpherson,- 
7J,). BISHE3HAR SfNQH tl. PATAN MOHAN. 

123 l.C. 61S=A.I.R. 1930 Pat. 433. 

—Sent— Decree. 

■ “Whore the landlord had not put the tenant 
in possession of one shop altogether and In posses* 
eion of two of the shops only partially, 

, Beld, that he was entitled to a decree for re- 
covery of arrears of proportionate ;aQt. 46 Cal. 956, 
i)«s. from ; A.I.R. 192-2 Cal. 153, Ref. (Dafai. J.). 
PiB BAsasH V. RiMEsawAR Nath. 

119 l.C. 790r3i.I.R. 1929 All. 62. 
— ' — Where several tenants enter into an agree- 
ment as to rant with the landlord, every one of the 
tenants is personally liable for the rent. It may 
be and possibly would be the case, that where only 
some, out of several joint tenants, are sued for 
arrears of rent, the decree would be one whloh 
could not be esecuted bythe ejectment of the entire 
body of tenants from the holding. Bub there would 
no bar to the enforcement of the decree per- 
flpnally against the tenants sued. A.I.R. 1927 Pat. 
426, Bel, on. [Mukerji, J.). Hab Sabhp o. TOHFA 
BJNOH. Ill I. C. 158= 10 L.R.A. Rot. 69= 

A.I.R. 1928 AIL 334. 

■ ' 'Where it is nob proved that there was any 

tenancy held by the defendant under the plaintiS 
pi oertain plots, the plaintiS cannot get a decree for 
lent in respect of wrong lands or without specifying 
properly what land is covered by the decree. 
{Rankin, G,J. and Milter, /.). INDU BHOSAN Basu 
C. JATINDEA NATH ROT. 114 l.C. 148= 

. 32C.V.N.244. 
-■ —Defendants landlords obtained a rent decree 
against one S’— unole of the plaintiff— fwho was a 
roistered tenant in their aherista and beaamidar 
for the plaintiff, and purchased the holding in exe- 
ontion sale. The plaintiff claiming to be entitled 
to the holding as owner sued for declaration of 
'title and possession. 

Bsfd, that defendants were entitled to put to 
sale the interest of plaintiff by proceeding against 
S who was represented as tenant in their aherista. 

(B.B. GhoseandGatnmiade,JJ,). MahiuOhandba 

BaNIKYA V. SARAPATULLA. 114 1.0. 789= 

, ,, , 33 0.W.H. 832. 

A. aeoiee for the whole amount of rant, oan 
passed against one of several oo-tenants. AIR 
1926 Pat. 604 and A.I.R. 1937 Pat. 2, Foil. '{Daa 
«na /antes, //.), Raqhdnath das v. Balbsh- 
WAR Prasad. 105 l.C. 484=9 P.L.T. 137= 

. , A.LR. 1927 Pat. 426. 

. JSixeoQtloa ot ft tent-deoree against soma of 
tenants is limited to their right, titleandin- 
’•ereat and does not affect the holding. 42 0, L J 
232, BcL on. (Stthratoardy ond Pays, JJ.l Ram- 
PADA Nao V. KANAI RAI, 98 I. 0 208= 

167= A.LR. 1926 Cal. 1219. 

-• • Where a landlord obtained a deoree formal 

apUst oertain tenants, some of whom were, dead 

^ tos.dftteol daoree, 

a « that decree against all tenants was not 
a flplhty as it is open to the landlord, to brine a 
^t tfojj . rent against all or any of the tenants. 

gpttgh a d^xe&against somp of thptoaaats-oaunot 
Axppated.aB.a rent dcpiee and oan onlybp eae*, 
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outed as .a money decree. ‘ 11 • 0.' W'. N^ i l026i 
18 0. W. N. 170; 33 Cal. 580; . 34 All. 604 and 
A. I. R. 1925 Patna 434, Ippr. (Das and Adami,' 
//.}. Kesho Prasad Sikqh t>. aHA&iNANDAN Rai; 

94 I G. 28=6 Pat. 233 = 
7 P.L.T. 828=1936 P.H.C.O. 81*^ 
A.I.R. 1926 Pat. 504. 
■The successors-iu-interest of teoaota are 
bound by the Uadlotd’a decree for arreara of rant 
against the tenants and . a valid sale can be effeot*, 
ed to satisfy that liability. (Sanhaiyt Lil, J.).. 
Rah OALARE V. SASDBO. 83 LG. 188= 

A.I.R. 1923 All. 189. 
———•In a suit for recovery of arrears of rent the 
decree must be oonaned to one for arrears of rent. 
It cannot direct the ejectment of the tenant in 
the event of his default. Where it does oontain 
such a direction^ it will/ be expunged by, the 
appellate Court. 2 O.W.N. 19, Foil, (Whsir koian^ 
A. J. G.). AIataoebn v. Saiybd Mostapa 
HDSAIN. 88 LC. 163=42 O.L.J. 200= 

2 0.V.N.217 = A.LR. 1923 Oudh 379« 
— i holding once sold in execution of a rent 
decree cannot ordinarily be re sold for any other de- 
cree for rent due by the sane tenant. .. . 

After a holding has been once sold in exebution 
of a rent-decree and has passed out of .the posses- 
sion of the tenant it cannot ordinarily be again sold 
in execution ol any other deoree for rent due by, 
the same tenant. An exception however has been 
made in oases where the executing Court, although 
irregularly, allows the holding to be sold subject 
to a liability to satisfy another outstanding deoree; 
in such cases the auction purchaser is concluded by 
res judicata and the landlord is competent to pto- 
oeed in the first instanoe against the holding and 
to oall upon the auction* purchaser to discharge the 
Uability which he has undertakep. But the princi- 
ple has no application at all where the deoree- 
holder is himself the purchaser. 6 C.W. N. 877, Diet. 
Sven in a case where the landlord deoree-holdei; 
purchased snbjeot to liability to satisfy his other 
deoree for arrears of rent, he may bring to sale the 
other property of the. tenant in exeoution of his on- 
satisfied deoree. (AfttUic)e nmi Maepharson, JJ.). 
JDaAI, RlSaOBE V. BHATU. 80 I.G. 377^ 

1923 P.H C C. 205=1 P&t. L.R. 311= 

2 PrI. 720=4 P.L.T. 640= A.I.R. 1923 Pat. 617. 
--^^On the death of a tenure-holder, if a deoree 
is obtained for tent against some of the heirs t^e 
interest of those heirs that are not parlies to the 
deoree will not be affected either by the deoree or 
by the sale under that deoree. 26 O.W.N. 183, 
(Suhrawardy and Guming, JJ.). ABDOL QANI o, 
NABENDBA SISHORE R07. 66 l.C. 692 (Chi.), 

■The mere fact that a claim as for mesne pro- 
fits was made, is not a sufficient ground for not 
allowing what is oleatly due as rent in the alter- 
native, after amendment of the plaint, If neoessary, 
(Spencer and Devaioss, JJ.). BARAYANAPBRUHAlt 
V. SUBBAY7AK. 16 H.L.W. 802= 

1922 H.W.N. 763=31 H.L.T.iSOs 

I.I.R. 1922 Had. 514. 

! In order to entitle , the execution purohasex. 
to invoke the aid of the principle of representetioA 
it is not sufficient to show that the landlord h%8, 
chosen to obtain a deoree for rent a^lnst pne orit 
of several heirs. . It has to be established \hii 
the tenants havs held out one of thest as theinz^ 

wftjlitl 

M. of -I 
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the landlord against that representative, and the 
entire tenancy brought to sale in execution there- 
of : such co-ownere would be affected by the sale 
even though they were not parties to the decree 
Case-law referred. {Mookerjee, Ag.C.J. and 
Fletcher, J.). FAIZ4NNESSA v. GAGANESWARI 

63 1. C. 706=26 C.W.N. 138= 
A.I.R. 1921 Oal. 434. 

A rent-decree is in no sense a mortgage- 

decree and does not compel the landlord to proceed 
against the holding (Das and Boss. JJ.). KESHO 
Prasad Singh v Mt. Pabanjota Koer. 

62 I.C. 532=6 P.L.J. 354 = 2 P.L.T. 603 = 

A.I.R. 1921 Pat. 184. 

■ Where in execution of a rent decree, the 
landlord brings the holding for sale without 
notifying that the bolding is being sold subject to 
another rent-decree in his favour and purchases the 
holding himself he is not precluded from execut- 
ing the other rent-decree against the properties of 
the judgment-debtor other than the bolding. (Das 
and Boss. JJ.). KESHO Prasad Singh v. Mt. 
Pabanjota Koer. 62 I.C. 832=2 P.L.T. 603= 

6 P.L.J. 354= A.I.R. 1921 Pat. 184. 
—Rent— Deduction. 

— ■ Where a landlord dispossesses the tenant, 
there is no doubt a suspension of rent; but when a 
tenant gets mesne profits from the landlord for such 
dispossession landlord is entitled to deduct the 
amount of rent payable to him on account of the 
lands in question. (B. B. Ohose and Panlon, JJ.). 
Manmatha Nath v. Mott Lal Mitba. 

83 C.W.N. 614=A.I.R. 1929 Cal. 719. 

' ■ When rent is fired for area as a whole, landlord 

depriving tenant of part of area, cannot claim either 
whole or proportionate rent. 

Where a tenant has never been put in possession 
of the whole area comprised in the demise, but has 
taken possession of a portion thereof, the Courts 
will fix a rate of rent for the area taken possession 
of, to be paid by the tenant on the ground that, 
although he has contracted for the whole area, be 
has elected to go into possession of a portion only 
of the ares. And where under circumstances over 
which the landlord had no control the tenant has 
not been given possession of the whole area the 
Court will decree the rent in proportion to the area 
of the land of which the tenant has obtained pos- 
session. But where rent has been fixed for the 
entire area as a whole and not at so much per any 
measurement thereof, and a tenant has been in pos- 
session of the whole demised area and subsequent- 
ly has been deprived of a portion thereof by the 
action of the landlord, it is not open to the land- 
lord to come to Court end ask the Court to fix^ a 
rent for the portion of the area which remains in 
the possession of the tenant. The landlord is not 
entitled, after diepcseessing the tenant from a por 
tion of Iho demised area, to sue for rent in respect 
of the whole or for any portion thereof. (Greaves 
and Cuming, JJ.). SUBESH CHANDRA SAMADDAB 

V. Mathura Nath gain. 90 I C- 

42 C.L J. 66=A. I. R. 1925 Cal. 1187. 

In an ordinary Kabuliyat by which a certain 

quantity of land within definite boundaries is let 
ont and the area is fixed not with reference to 
actual measurement but by approximate estimate 
and the rent fixed is a lump sum for th® land 
within the boundaries, the tenant cannot claim re- 
daction of rent due to area being found less than 
what is mentioned in the Kabuliyat. (Suhrawardy 
and Chotmer, JJ.). ABDUL MANUAP V. SHEIKH 

Muslim. 79 I.C. 978=A.I.R. 1929 Cal. 426. 
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ment. 

— Rent— Enhancement. 

Where the rent of the holding « not fixed tha- 

rent can be enhanced even though the tenancy is per- 
manent. 

When from the stipulation in the patta itappear- 
ed that the tenancy was permanent in so far that so- 
long as the rent was paid regularly the tenant waa 
to continue to enjoy the land, but there was nothing- 
to show that the rent was fixed and the tenancy: 
was heritablo and transferable and the patta 
described itself as a raiyati settlement of a tank. 
Held, that the stipulations were not inconsistent 
with the landlord’s right to enhance rent. 
24 C.W.N. 874 and A.I.R. 1927 P. 0. 20, Re/.. 
(Cuming and S.K. Ohose, JJ.). BHABANI CHARAN o. 
BUCHITBA BAISNABI. 51C.L.J. 26* 

A I R. 1930 Cal. 270. 

' When there are two joint tenants of a hold- 
ing the rent of that bolding cannot be enhanced by 
an agreement entered into between the landlord 
and only one of the two Unants Under the terms 
of S. 47 of the old Tenancy Act of 1901, to make an* 
enhancement a registered agreement must be made 
between the landlord and every one of the non- 
occupancy tenants. (Dalai, J.). Tungal v. Chan- 
DBABHAN. 108 I.C. 703 = 9 L.R.A. Rev. 63* 

A.I.R. 1928 All. 214. 

■ — Tn a suit for enhancement of rent, the land- 
lords in order to succeed in showing that there has- 
been an increase in area are bound to prove what 
was the area of tenancy at the time of its inception. 
It is not sufficient for them to show that area 
under cultivation is much larger than the area 
given in the confirmatory kabuliyat. 5 C.L.J. 598,. 
Foil. (Cuming and Boy. JJ.). RAMANATH BHATTA- 
CHABJEE V. Jagannath Mondal. 

106 1 C. 136=A.1.R. 1928 Cal. 169. 
— Usually “ moharrari ” is used to denote fixity- 
of rent but absence of this word « not conclusive to 
the contrary. 

Prime facie the rent is liable to enhancement 
on the application of the landlord or to reduction 
on the application of the tenant, unless either of 
them has precluded himself by contract from- 
claiming such enhancement or reduction res- 
pectively. 

Apparently the word usually employed in creat- 
ing a fixed rent in perpetuity is the word' 
“mokarrari, ’’though, no doubt, the absence of snob- 
word is not conclusive if other words are found In 
the grant which clearly show that such a rent was- 
intended to bo created. 

Where apottah proved “You shall pay the rent 
year after year according to the kistibandi given in 
the schedule below. You and your sons and grand- 
sons, eto., in succession, will remain in enjoyment 
and possession by keeping the boundaries intact 
as they have been from before. All profits and 
losses shall be yours, and you shall on no aocoun^t 
be competent to pray for a reduction of the rent. 
You shall abide by the survey and settlement of 
rent to be made by me when necessary,’’ 

HeW, that the pottah did not fix the rent im 
perpetuity but the landlord maintained his rignt 
CO enhance the rent. (Lord Carson.) 

NATH V. KU6UM KAMINI DEBI. JOO I.C. JJ* 

54 Cal. 166=54 I.A. «*«27 
31 C.W.N. 514=45 C.L J. 305=23 M.L-W. Ml 
A.I.R. 1927 P C. 20=92 M L.J. 412 (P.C.j. 

Frima facie the rent is 

unless the landlord has precluded himself by . 
contradt from claiming suoh enhancement and it. 
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is necesBar; to have definite materials in the patta 
before comiOR to the cooclnsioi) that the common 
law hsB been excluded. A.I.R. 1927 P.C. 20, Ref. on. 

Where in the patta it was stated that the tenants 
were to bold from generation to generation, that 
they were to get remlaeion of rent and that they 
should pay cesses separately and in addition to 
rent, 

Beld, the landlord was not prevented from 
enhanoing the rent. {Barikin, C.J. and Mitter, /.)• 
JONAB BISWAS t>. SiVAKUMAEI DEBI. 
m I.G. 733=46 C.L.d. 2Sa=A.].R. 1927 Cal. 833. 

• The presumption in a suit for enhancement 

of rent on the ground of increased area must be 
that the standard of measurement at the time of 
letting out continues until anything contrary is 
proved. (B. B. Ohose and Panion, JJ^. BiRENDBA 
Kishobe V. Bhola Mia. 97 I. C. 385= 

A.I.R. 1927 Cal. 13. 

Phintlfi gave a notice to the lessee that he 

would be charged enhanced rent from a certain 
date and that if be didn't accept the enhancement 
he was free to vacate the house by that date. On 
defendant's leasees continuing to occupy the house, 
Held, that he should be deemed to have agreed to 
pay the enhanced tent. {Wasir Hasan, A. J. C.). 
8 . Burge v. Moulvi Md. Inamullah khan. 

82 I.C. 585 = 11 O.L.J. 561 = 28 O.C. 77= 

A.I.R. 1925 Oodh 189. 

Where it has been established that the 

tenures have been held from the time of the Perma* 
nent Settlement, the burden is oast upon the 
landlord of proving that he is entitled to enhanoe 
the rent. 13 M.I.A. 248, Foil. ; 16 C.L.J. 89S, Hist. 
{Neiobould and B. B. Qhose, JJ.). BlBENDRA 
KISHOBE ItlANIKYA BAHADUR V. ALI AHMAD. 

84 1. 0. 86= 39 0. L. J. 60S=A.I.R. 1924 Cal. 1016. 


Bent fixed in perpetuity cannot be enhanced. 

No doubt a suit to enhance cent prcoeeda on 
the presumption that a zamindar bolding under 
the Pennanent Settlement has the right from time 
to time to raise the rents of all the rent-paying 
lands within his zemindari according to the para- 
ganah or current rates unless either he Is pieoluded 
from the exercise of that right by a contraot bind- 
ing on him or the lands in question oan be brought 
within one of the exemptions recognised by 
Reg. vm of 1793. Ooneequently in each cose the 
nature of the tenure and the oonditious under which 
it is held is the primacy question to be determined. 
Where the grants show that the rate of tent was 
fixed in perpetuity, it is imnecessary to rely upon 
the doctrine that fixity of rent may be presumed 
from uniformity of rent for a long serlee of years. 
(Mukerjee and Chotmer, JJ,). ABINA8 CHAHDBA 
Das 0. MAJUB ALI OBOWDHURY. 70 I.C. 278= 

27 0. W. N. 888=36 0. L. J. 196= 

_ A.I.R. 1982 Cal. 481. 

In a 8Wt for rent at enhanced rate on ground 
that tenant has bun in occupation of more land than 
he has bun ^ying rent for, plaintiff need not prove 
area of holding at inception of tenancy. 

In a suit for arrears of rent at an enhanced rate 
on the ground that the tenants are in occupation of 
more lands than those for which they hove htthtr- 
to paid rent, it is not neoeasary for the plaintiff to 

prove the area of the holding at the time o! the 

inception of the tenancy. 

c In order to determine whether the landlord is 
entitled to additional rent, the question which has 
to be solvedvU, whether the tenant le in oooupation 
of land on irhiobitent hsstnot^been. assesae^end 
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for which he is bound to pay rent. The determina* 
tion of this question may depend upon the, oon^ 
sideration of a variety of oircumstanoes. The ten' 
snt may be liable to pay additional rent, because 
since the date of the last assesement, he may have 
encroached on adioining waste, or taken posees* 
sion of accreted land. On the other band, if he has 
not encroached upon the adjoining waste of his 
landlord or if no land has accreted to bis holding, 
and if he is still in oooupation of the holding which 
he held when rent was last assessed, he may be 
liable to pay additional rent, if it is proved that 
rent was not assessed at a consolidated sum upon 
the entire area then in hie possession but upon an 
assumed area or upon an area determined by 
measurement as the area In his possession. (Ifoo- 
herjee, Ao.C.J, and FkUher, J.). DUBQA PRIYA 
CBOUDBUBI 0. NAZBA OAIM. 62 1.0.438= 

25 O.W.N, 204= A. I. R. 1931 Gal. 349. 


■ ■ A suit for enhancement of rent proceeds on 
the admission that rent is now paid by the tenant 
to the landlord and asks for enhancement on any 
of the grounds mentioned in 8. 30 of the Bengal 
Tenancy Act. A suit lor the determination of a 
fair and equitable rent, on the other hand, | pro- 
ceeds on the assumption that no rent has hitherto 
been paid by the tenants. 

Where the suit is a suit for the determination of 
fair and equitable rent, plaintiff cannot obtain i 
the suit a decree for enhancement of rent. (Dos 
and BuckniU, JJ.). 60BINO LAL SijUAB v. RAM 
Sabah Lal. 68 I.C. 433=2 P.L.T. 642= 

A.I.R. 1921 Pat. 433. 


■ ' Change from grain to money rent or vice 
versa may be treated as an enhancement when tho 
oiicvunstances of the case and the evidence adduced 
admit of that being done. 28 C.L.I. 686, Ref. 
{Oldfiddand Seshagiri Iyer, JJ.). PEBlOBSBLA 
BUTCHIRAJU V. ADDEPALLI VENKATA MANQA 

Seetabamayya. 89 1.0. 268=12 M.L.W. 86. 
— Rent— SxocBB area. 


There 18 a diflerence from one point of view 

between a case where the tenant asserts that the 
land enotoached upon by him is apart of an admit- 
ted tenancy and oases where the tenant sets up a 
rent free title to the onoroaohed land. The differ- 
ence is that in one case the assertion means that 
rent is being already paid forthe land and so 
more rent is not payable, and in the other that no 
rent ie payable because the landlord is not entitled 
to realize any rent for the land. {Suhratoardy and 
Mukerji,JJ.), DevendRA NaBAYAN v. JHUMUB 
PbamaMIS. 96 1. 0. 622=430. L. J. 367= 

A.I.R. 1926 Oal. 883. 

■ In respect of exoees lands in occupation of a 
tenant, the landlord is entitled to recover what ia 
called back rent; in other words, the landlord is 
entitled in any litigation to have an enquiry as to 
the exsot area in the oooupation of the tenant and 
the rent recoverable iu respect thereof for the years 
in suit. 26 Oal. 789 ; 29 Oal. 247 and 2L O.L.J. 809, 
Bef. (Slookerjee and Bankin, JJ,), ManuATBA 
Pal Ohowdhuby v. Subendba Nath Boss. 

88 1. 0. 162=40 0. L. J. 686= 

„ , . A. I. B. 1926 Oal. 463. 

—Rant— Fixity. 

^Wheie by the terms of a mukairari 


the rent was fixed pi^y in money and partly tn 
kind, the tent does hot eease to be a fixed -r^t 
the reason thaf'the rent in kind had a finotuatina 

value. (Rom and OhoWsfjat, //.), Kashi Pbasad 
*. MAHABIB PBABAa 11 Ht. lAf 
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Where no enhance^nent 4s claimed for a century 

the inference is fixity of rent. 

Where a tenure has not been held from the time 
of the Permanent Settlement the landlord is primi 
facie entitled to enhancement of rent, unless there 
is anything to prevent him from doine so 
13 M. I. A. 248 (P.C.),i?ei. on. 

Where although the tenure had not been held 
from Permanent Settlement, in the document the 
word “putni” was used in respect of the taluk and 
It was stated that Regulation VIII of 1819 
should be had recourse to for the purpose of 
recovering arrears of rent and although a long 
series of years extending to a century had elapsed 
when the value of the property had gone up at 
ioast 500 per cdQt. no attoznpt had bdexi mado during 
all this period to claim any enhancement of rent, 

Held, a legitimate inference can be made that 
the original contract was that the rant should be 
fixed for ever. (Sanderson, C.J. and B.B. Qhose, J.). 
Saroda Prosad PAKSABI V. Umashankae 
Sanyal. 99 I.C. 258=M C.L.J. 383 = 

A.I.R. 1927 Oal. 168. 

The fact that the holding has been held for a 

long period at a rent which has not been changed 
Js a factor which must be taken into account while 
deciding the question whether the holding is held 
in perpetuity but the fact that the landlord may 
not have thought fit to enhance the rent for a 
period of years does not make the inference inevita* 
ble that the bolding is held in perpetuity at a 
fixed rent. (Oreaves and Cuming, JJ.). 8ATISH 
Ghandba V. Debeeoba Nath. 90 I.O. 620= 

A.I.R. 1926 Gal. 264. 

Where it is admitted that the lands were 

originally held on varam tenure, it is for the ten- 
ants to prove a contract to adopt a fixed money 
rent. (Phillips, J ). DHABAM v. NAYAKKAR. 

93 I.O. 14=23 M.L.W. 26S=A.I.R. 1926 Mad. 539. 

A person who is in possession of the watan 

lands as a tenant of the watandar cannot acquire 
a right by adverse possession to fixity of rent. 
A.I.R. 1923 P.C. 205, Foil. 

Even if he were to acquire a right of fixity of 
rent as against the immediate holder of the watan 
that would not prevail against the next bolder. 
(Macleod, C.J. and Crump, J.). ViSHNH RAM- 
■OHANDBA V. TDKABAMGANDBOGAB, 

87 I.O. 779=49 Bom. 626=27 Bom. L.R. 449= 

A.I.R. 1926 Bom. 376. 

Where the inamdars in a Zamin village have 

been jointly paying for over 50 years a lump sum 
of Rs. 400 instead of kattubadi at a fixed rate, an 
implied contract to pay that sum by the inamdars 
may be inferred whatever might have been the 
right of the Zamindar originally. 

The word “Kham”would seem to mean a rough 
account of the revenue due. (Krishnan, J.). RAMA- 
■CHANDRA MABDABAJ DEO v. TDMBANATHA BE- 
HAEA. 76 I.O. 730=19 M.L.W. 49 = 

A.I R. 1924 Mad. 480. 

Where variableness of jumma is the normal 

condition, the mere naming a sum certain in oon> 
nexion with tbe grant of a descendible tenure 
does not import of itself fixity to that sum, in the 
absence of positive words, or of other evidence to 
show that such was the original design. 13 M.I.A. 

, 270, Foil.’, 19 W.R. 141 (P. 0.). Diet. (Chatterjea 
and Newbould, JJ.). Biseswab Roy t>. BROJO 
Kanta. 62 I.O. 49=88 O.L.J. 296= 

A.I.R. 1921 Cal. 424. 

The rent was fixed at tbe rate of 2 annas per 
. bigha in 1866 ; on the discovery of additional lands 
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in the possession of the tenants the excess area 
was assessed at annas 2 per bigha in 1881, and 
finally, it was providdd that if thereafter at any 
period, excess lands were discovered in the posses- 
sion of the tenants, the excess area would be liable 
to be assessed at the rate of two annas per bigha. 

Held, that the rent was fixed in perpetuity at 
2 annas per bigha. 47 Cal. 280 (P.O. ), Foil (maker- 
jee and Panton, JJ.). Amarnath Bhattaohabjee 
V. HRISHIKESH liAHA. 64 I.C 829= 35 0. L.J. 188. 

A tenant whose rent is fixed in perpetuity is a 

raiyat holding at fixed rates, (N. R Chatterjea, 
and Panion, JJ.). SATISH CHANDRA GHOSB v. 

Upendranath Hazra. 63 I.C. 592 (Cal.). 
—Rent— Implied contract. 

—The word “ hajat ” signifies apart of the rent 

kept in abeyance and the landlord has the option of 
realising it. 

A kabuliyat first set forth the jamagujasths to be 
Rs. 13 8-14i including hajat. It then stated : “I 
execute the dowi kabuliyat for a total jama of 
13-8-14| including hajat . . . for the lands in- 
cluded within the boundaries described bdlow, at 
11-5 by keeping Rs. 2 3-14J as hajat” and ‘‘the 
aforesaid amount of Bs. 2-3 11$ which is kept in 
hajat you shall include it wiihin the talabjama 
whenever you please and you will realize the rent 
of Ra. 13-8-4|.” 

Held, that the word ” hajat ” signified that the 
sum of Rs. 2-3-14| was kept in abeyance for some 
time and it was optional with the landlord to real- 
ize the sum of Rs, 2-3'14| at anytime he liked as 
a part of the talabjama. On the continuation of 
the kabuliyat, therefore, the hajat was a part of 
the rent, and It could be realized as such whenever 
the landlord desired to do so. A.I.R. 1927 P.C. 250, 
Re/.; 22 0. W.N. 904. Disi. (mtier, J.). JTTBNDBA 
Nath Roy v Tejarat Mea. 118 I.O. 363= 

32 C.W.N. 1240. 

Where a partioularrate of rent has been 

paid for a number of years, and there is no evi- 
denoe showing increase, the presumption is that the 
rate paid for many years is the rate contraoted for 
by the parties. (Curgenven, J.). ANDI IIOOPAN v, 
MOHIDEEN MEEBA BlVI. 98 I. 0. 882= 

A. I. R. 1927 Had. 226, 

In general where tbe relationship of landlord 

and tenant exists, without any arrangement for the 
payment of rent properly soicalled, there is always 
an implied promise on the part of the tenant to 
compensate the landlord for use and occupation of 
the premises. The relationship has been some- 
times called in English law a quasi‘tenancy and 
that law always implies a contract or promise by 
the occupier to pay the landlord a reasonable siM 
for use and occupation. In Bengal and Beharthe 
conditions are special and the law implies a con- 
tract to pay not compensation but rent. (MulltcH 
and Boss, JJ.). RAM GOBIND v. SHASHI SeKHAB. 

88 1.0. 959=6 P.L.T.849» 
1928 P.H.C.C. 153 = A.1.R. 1925 Pat. 517. 

—Rent— Interest. 

Where a permanent raiyati holding was sold 

in execution of a decree for arrears of rent, 
the sale processes no indication was given of the 
stipulation about interest on arrears of rent as 
stipulated in the kabuliyat, 

Held, that the auction-purchaser is not liable to 
nay the rate of interest stipulated in the kabuliyat 
as it is not an ordinary incident of tenancy of 
which the auotion-pntohaser can be presumea to 
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have knowledge. . Case-law discussed. (Suhra^ 
wefdy and Duval, JJ.)» Sashi Mohan v. 
MBAJAN HAJi. 90 1. 0. 570= A.tR. 1926 Oal. 255. 

; Where a putnl was sold for arrears and was 

>pucohaBdd by a third party and the defendants 
amieably settled the qaestion of meane profits with 
the parohaser and the defendants bad actually 
realieed rents from the tenants for the year 1323 
by moans of rent suits as appeared from the rent* 
decrees produced in the case, the plaintiff zamiO' 
dAi was entitled to get interest on the rout for the 
year 1323. {N.R. Chatter jee and Chotzner, JJ,). 

Buoy chand mohatab v. Kboka Sinha. 

84I.C 425=40 C.L.J. 97= A.I.R. 1924 Gal. 1059. 

If a tenant executes a kabuliyat agreeing to 

pay interest on arrears of rent at a certain rate, the 
landlord is entitled to recover interest at that rate 
even though there is a finding that the rate is 
penal and hard and unconscionable. {Uewbouldand 
Abdul Majid, JJ.). TAEA PBOSANNA BHATTA- 
CHABJEE CHOWDHUEY 0. NAZIR MAMDD 
SABDAB. 61 1.G. 345 (Cal ). 

^Rent— Interpretation 

■ — Tirwa is. the share of the rents payable to 

Government and swamibhogam the revenue 
derived from the tenants or ooonpiers over and 
above what was necessary to pay the tax. {Lord 
Salvesen.) Sobramanya Chettiyar o. Sobra* 
MAMYA MUDALIAE. 116 I C. 601 = 

31 Bom. L.R. 830=33 C.W N. 734= 
SO H.L.W. 30=86 I.A 248=82 Had. 549= 
1929 H.W.N. 861=A.X.R. 1929 P.C 156= 

57 M.Ii.J. 1 (P.C.). 

^Rent— Liability. 

' The mere fact that the tenant has not paid any 
lent after the execution of the kabnliyat does not 
go to show that the kabuliyat has not been acted 
•upon nor would it absolve him from his liability to 
pay rent under It. {Mukerji and Mullick, JJ.). 
ISAB V. Guru Ghaban Shaha. 49 C.L. J. 372= 

A.I.R 1929 Cal. 431. 
* 'The landlord’s right to recover rent must be 
determined on the status of the defendants. If 
ibe defendants are tenants of the bolding and do 
not profess to claim any higher title than that of 
a tenant they are liable to pay rent. {Suhrawardy 
and Jack, JJ.), Chibanjib Sen v. Mohbnoba 
Nath. 115 I.C. 918=32 O.W.N. 1238= 

A.I.R. 1929 Oal. 90. 
» -Kattubadi is in the nature of rent and in* 
teiest only at 6 pet cent, ought to be allowed on 
arrears of Kattubadi, the policy being only to 
award 6 per cent, interest on all arrears of rent. 
The purchaser of a definite extent from one of the 
agraharamdars is not liable for the entire Kattu- 
hadl to the Zamindar jointly and severally with 
the owners of the remaining portions of the 
agraharam. His liability rests only on the privity 
of estate and is limited to the proportionate share 
4ue on the portion he purchased. (Ramssam, J,). 

Sree Rajah Venkatabamayya appa Rao 
Bahadur v, Sobyanarayana. ii9 l.o. 38i= 

29 M.L.V. 600=56 M.L.J. 273. 
A settlement entry itself is no evidence of 
title. Where, therefore, a land has been given by 
family arrangement to a certain person for main* 
tenanoe muafi khairati, a note by the Settleznent 
Officer In the wajib‘ul-arz, during the lifetime of 
Buoh person that the land will be acoordlng to the 
condition of wajlb-uharz until the village is held 
byithc.then jnalguzuorhls desoendantSi- does not 
{XQve that, a perpetual rantrirea grant ^aa made 
landlord ie entitled to t^CQqy©* rent' frpm 
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the heirs of the person. 13 N.D.R. 179, i>i»A and 
15 C.P.L.R. 9, Rel. on. {Staples. A.J.G.) MAHA- 
SINGA t). ilANSINGA. 118 I.C. 55= 

A.I.R. 1929 Nag. 83. 
.-..—When once the relationship of landlord and 
tenant is established, may be even by a consent 
deotee, the tenant becomes liable for subsequent 
rents unless there is a change of position by an 
agreement or by operation of law or in eome other 
valid way. A.I.R. 1923 P. C. 88, Dist. {Adatni and 
Chatierji, JJ.). Deo Lal v. BindeSHWABI 
Nabayan. 129 I. C. 776=10 P.L.T. 469= 

A.I.R. 1929 Pat. 449. 

—Per Reilly. /.—The liability of the assignee of 

a lease- hold by reason of privity of estate to pay rent 
to the landlord arises with the assignment to him 
and ceases withUhe re-aesignment by him and the 
liability and the privity extend to the whole of 
the premises covered by the assignment and no 
further. On principle the assignee of a lessee 
tenant'in-common must be liable for the whole of 
the rent of the property to which his tenanoy-in- 
common relates {Ramesam and Reilly, JJ,). 
MUSAPKANNI RAVaTHAB v. DORAISINGAM. 

105 I.G. 179=26 H.L. V. 288= 
A.I.R. 1927 Had. 931=54 H.L.J. 30. 

—Where a tenant dies, the liability of his 
heirs for rent is joint among themselves and a suit 
for rent cannot be maintained against some only of 
the heirs. {Das and Ross, JJ.). HiROAY Nabain 
Singh o. Jdgal Prasad Singh. 97 I.G. 373= 

8 P.L.T. 20i=A.I.R. 1927 Pat. 2. 

Transferee landlord's reynedy for rent lies 

apainst the lessee of tl^ transferrer lan^ord. 

One W, an owner of a piece of land, mortgaged it 
with .57. He also gave a lease of the same land to 
one G. N sued on his mortgage, but did not make 
Q a party. After foreclosing the mortgage N gave 
a lease of the land to H whose peaceful possession 
was interrupted by 0. H then sued both N and G 
and it was held that Q's lease was good. The 
Oourt awarded to B damages against N. N sued S 
for arrears of rent for the year for whloh B had ap- 
propriated some of the crops, 

Beld, N oan obtain his rent if he chooses from 
G, N oannot be entitled to two rents and once O 
successfully asserted his title as lessee in the for- 
mer suits, the contract of landlord and tenant be- 
tween N and B fell through. {Mitchell, A.J.O.). 

Narsinqdas Laxiui nabayan V, Sheikh Hus- 
sain. 96 I.G. 961=A.1.R. 1926 Nag. 49S. 

Where, after the defendant! left the premis- 
es at the anqualified disposal of the oo sharer land- 
lords after giving due notioe of relinquishment, 
one of the co-ahateis allowed the other to take pos- 
session of the whole, the defendants, cannot in law 
be held responsible for his neglect and are not lia- 
ble for rent or damages, (dfoti Sagar, J.). RAH 
QOPAL BHAOWAN DA9 U. PRBMES^RI DaS. 

78 I.C. 670=6 L.L.J. 197= 
A.I.R. 1924 Lah. 474. 

The lessee is liable for the rent when the land* 

lord has nof obstructed him for taking possession. 
Where the lessor has evicted the lessee from a 
part of the land demised the entire rent is suspend- 
ed. 19 O.W.N. 871, Foil,; 33 Mad. 499, Dist. 

But where facts indicate an intention that the 
liability of the defendant lessee to pay a rent fot 
land wnioh was In his possession already did not 
depend npon the delivery of possession of the other - 
land which was in the possession of another and 
where the plaintiff- landlord never put any obBtamd! 
tloa in'the way of defendants leoovarlng possesilott 
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and there is do queetioD of mala fides on the part 
of the plaintiff, the entire rent should not be sus- 
pended and the defendant is liable to payprojKjr- 
tiouate rent in respect of the land in his possession. 
[CJiatterjee and Pearson, JJ.). NAGENDBA 
CHANDRA LAHIRI v. SIR MANINDRA OHANDBA 
Nandi. 67 I.O. 800=49 Cal. 1019= 

26 C.W.N. 826=A.1.R. 1922 Cal. 193. 

A tenant can be made to pay rent on dry 

lands wilfully left waste. 23 M. L. T. 188, Foil. 
and is also liable to pay wet rents at the highest 
neighbouring waram rent, when dry crops are 
raised on wet lauds when there is a sufficiency of 
water in the irrigation source for raising wet crops. 
40 Had 640, Foil. (Spencer and Ramesam, JJ.). 
Kothandrama Reddiar V. Chinnaswami 
Reddi. 64 I.C. 740=14 M.L.W. 618= 

A.I.R. 1921 Mad. 412=41 M.L.J. 495. 
If a tenant holding both onltivated and un- 
cultivated land, the latter under a grove tenure, is 
ejected from the cultivated portion he must pay 
proportionate rent for the remainder. (Kanhaiya 

Lai, A.J.C.). Tbakdrain Gibbaj Ktjnwar v. 
Chandra Sekhar. 60 I.C. 462=7 O.L.J. 697= 

2 U.P.L.R. 198. 

—Rent— Non-payment. 

• Mea.'iurc of damaget— Interest. 

Where the luxbuliyat provided for cash as well as 
produce rent and it was also fixed at what rate 
damages were to be paid for non-payment of the 
rent in kind, 

Held, that if it is proved that the tenant had not 
the things in kind be should be rendered liable 
only at the rate fixed in the hahuUyai and not at the 
market rate. 

Held, further, that the tenant was entitled to re- 
cover interest on the value so ascertained. (S. K. 
Qhose, J.). BISHNU MONDAL V. CHARU CHANDRA 

Chatterjee. 92 C.L.J. 179. 

Non-payment of rent for a long period will 

not raisean irrebnttable presumption that the tenant 
held the plots under a rent-free grant. (Mohiuddin, 
A.J.C.). kampta Prasad v. Ramasaban Singh. 

117 I.C. 287= A.I.R. 1929 Nag. 123. 
~“^—~Merenon-payment of rent for over 12 years does 
not extinguish landlord’s right to recover rent. 

The plaiotifis were in actual physical possession 
of suit lands us tenants without payment of rent to 
the landlord for more than 12 years. The conten- 
tion was that the plaintiffs had acquired a rent-free 
holding by operation of law, 

Held, that as there was no allegation and no 
evidence that the plaintifis ever refused to pay rent 
to the landlord, or asserted in his presence a right 
to hold the lands rent free, the mere failure of the 
landlord to realize rent even for mote than 12 years 
would not confer a rent-free title. A rent-free title 
can be only acquired by adverse possession. 
16 C. W. N. 236, Dist. (Ross and Allanson, JJ.). 
Bheo Nandan Singh v. Kebho Prasad Singh. 

104 I.C. 124=8 P. L. T. 798= 
A.I.R. 1928 Pat. 63. 

■ If a tenant pays no rent, it does not follow 
therefrom that he is in adverse possession. (Zafar 
Alt, J.). Lal Sing v. Wadhawa. 100 I.C. 73- 

A.l.R. 1927 Lah. 759. 

The mere fact that the putnidai has not paid 

rent for more than 12 years would not give him a 
right by adverse poseession to hold the land with- 
out paying rent. To claim exemption it is esseiitial 
that he should have for more than 12 years, and to 
the knowledge of the landlord, asserted his right 
to hold the lands without payment of mat. 


landlord and TENAHT-Rent-Payraeat. 

j^uhrawardy and Cuming, JJ.). PryambadA 
Debi t>. Monahar Mukhopadhta. 

86 I.C. 781=29 C.W.N. 328=92 Cal. 576= 

„ , A.I.R. 1929 Cal. 691, 

Mere length of enjoyment without payment 

of rent does not under ordinary oiroumstanoes, 

aflect either the relationship of landlord and ten- 
ant or the latter’s liability to pay to the former 
what is due to him on account of the assessed 
rental. (Kinkhede, A. J. C.). Khubchand t>. 
Mdlloo. 89 I.C. 741=A.I,R. 1929 Nag. 452- 

— Ren^ObJectlone. 

The tenant is not precluded from objecting' 
to ooIUction of illegal rent, by his past aoqui- 
escence. 

A claim for rent is a recurring claim and it is open 
to the tenant at any time to take an objection on 
the ground that the claim contravenes the provi- 
sions of the law. (Dawson Miller, C. J. ani- 
Mullick, J.). W.H. METBICK v. DiPA PANDEY. 

84 I.C. 361=6 P.L.T. 937=8 Pat. 825= 

A. 1. R. 1929 Pat. 189, 

— Rent— Patni lease. 

The grant of a putni connotes that the rent is 

fixed. 24 C.W.N. 874, Diet. (Sanderson, C. J. and' 
B B. Gltose, J.). SABODA PBOSAD PAE6AB1 V. 
Uma Shankar Santal. 99 I.C. 296= 

44 C.L J. 38S=A.I.R. 1927 Cal. 168. 
In the absenoe of any contract to the con- 
trary it is correct to say that in passing a decree 
for rent of a patni tenure the Court is not entitled 
to direct that the defaulting tenure or holdioE 
should first be sold and the balance realized from 
other properties of the defendant, but where the 
parties have contraoted that properties should be 
sold in a certain order and such contract is not 
contrary to the provinsiocs of law the Court should 
give efieot to it. 26 Cal. 103, Dist. (Suhrawardy 
and Cuming, JJ.). MANMOHAN SAHA CHOW- 
DHURY V. Sarifannessa Chowdhdbani. 

87 I.C. 120= A.I.R. 1929 Cal. 1131, 


-Rent— Payment. 

Where a sum is fixed as payable by the 

enant in lieu of paddy to be delivered by him as 
eut, unless there is a strong indication that this- 
noney value was placed for some other purpose 
.ban that of giving the tenant a choice either to 
)ay money or deliver the paddy, it must be taken 
,hat the tenant has the choice either to- 
jay money or to deliver paddy as stipulated. It 
jannot generally be asked by the landlord that 
;be tenant is bound to pay the present market 
ralue of the paddy if he does not deliver the paddy 
18 rent in kind. (B. B. Ohose and Roy, JJ-). 
3ABOJ BANDBU tJ. MOTI LAL. 109 I.C. 756= 

A.I.R. 1928 Cal. 112. 

Where parties agree to a certain amount of 

:ent in respeot of certain past years, and one of 
be parties continues to retain the lend, it must 
)e deemed that he retains it on the condition of 
laying a similar rate of tent in future. (Kanhaiya 
■jal and Ashworth, JJ.). PANNA LAL v. ROSHAN 
,AL. 98 I.C. 146= A.I.R. 1927 All. 10^ 

•Where the rents were paid according to tbo 


sngali months. 

Held, that the tenancy was one which was regu- 
■ted by the Bengali months in the absence of a^ 
•oof to the ooDtrary. (Rankin, C. J. and a o. 
hose, /.). KESORAM PODDAR V. BINAMALI day, 

103 I.C. 98= 49 C.L.J. 249=A.I.B. 1927 Cal. 941. 
.Recognised heirs are bound to pay rent and!. 


nnot set up right of other hnrs of deceased tenant 
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On the death of a ni^at it is no doubt the duty 
oi the landloid to leoognize all the heirs of the 
deceased tenant ae representing the whole body of 
the tenante, but it cannot be said that it is not also 
the duty of the heirs after the death of a raiyat to 
appear before the landlord and get themselves 
recorded as tenants in the place of their deceased 
ancestor. It is not unusual in this country, that 
on the death of a Muhammadan raiyat only the 
sons who are in possession of the jote, seek for 
recognition from the landlord as the representatives 
of the deceased raiyat. in the jote when the daugh- 
ters of the raiyat who have been married to 
different families, have left perhaps the village 
and do not oare to possess their shares of the jote 
and make themselves liable for the rent thereof. 
In such a case the landlord is entitled to record as 
his tenants those who take possession of the jote 
and apply to be recorded as representing the deceas- 
ed raiyat ; when that is done, it is done at the 
instances both of the landlord and the heirs of the 
raiyat who take possession of the land and appear 
before the landlord for recognition ae representa- 
tives of the deceased jotedars. It is true that such 
a recognition by a landlord only of the heirs in 
possession does not in any way afieot the rights of 
the absent heirs. Bat until such an heir asserts 
her rights the raiyats who have paid rent after their 
recognition cannot after years of such payment 
turn round and set up the right of the absent heirs 
of the deceased raiyat, who had never been in 
possession and never cared to appear before the 
landlord for recognition as one of the heirs. 
{Cuming and Chakravatti, JJ.), ADHAB OHANDBA 
V. ABDUL BABAMAN. 91 1. 0. 696= 

A.l.B. 1926 Oal. 76«. 

Payment of an amount without objeotion 

for long time does not preclude question of 
legality in subsequent suit. 81 Cal. 634, Foil. 
{Neubould, J.). Abdul Kabim Ohowdhuby v. 
PfiOSANJSA KUMAB NATH. 89 1.0. 770= 

A.l.B. 1925 Oal. 1116. 
- -Presumpticn applies if tenant has held at uns- 
form rate for ^0 yean before suit — Actual payment 
of rent « not necessary. 

In order that the presumption under S. 50 (S) of 
the Bengal Tenancy Aot might apply. It is not 
necessary that the tenant should establish actual 
payment of rent during the 20 years at a uniform 
rate; he has to establish that be and his predeces- 
sors-in-interest have held at a rent or rate of rent 
which has not been changed during the twenty 
years immediately before the suit or proceeding. 
This involves a real distinction for a person may 
hold ae a tenant even though he does not actually 
pay the rent agreed upon to his landlord, There 
may he oases in which a ryot might not have paid 
his rent for many years prior to the institution of 
the suit for enhancement. But if there has been 
no change in the rent payable by him he is not to 
be deprived of the presumption whioh the law has 
expressly laid down for his benefit. Omission to 
pay rent on behalf of the tenant or refusal to receive 
rent on the part of the landlord does not cause 
cessation of the tenancy. 11 W.R, 482; 19 W,R. lOO* 
27 O.L.J. 281; 18 C.L.J. 76; 1 W.R. 45; 6 W r’ 
Aot X 12; 6 W.R. Aot X 89; 7 W.R. 407; 8 W.R. 488 
Foil {Mukerjee, Netvbould and Pearson, JJ.) 
Mohini Kamta Sahai Ohowdbubt V. Fbbobath 

67 1.0.881=69 Cal. 661s 
‘ ^ 38 0. L.Ji 809 » A.l.B. 1688 Oal; 111. 

i Where from the oontraota between the parties 
it'Was elearthat' the oenBideratluiru for the coon* 
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pation of land was rent in cash and the price of 
certain quantities of paddy or ghee or both and. 
these items were to constitute the whole renb 
payable by the defendants, and the price of paddy 
and ghee was not in any case intended to he an.' 
imposition independent of the rent of the landj 
leased by the landlord. 

Held, the amounts claimed for ghee and paddy 
were part of the total rent of the land and not abwab • 
to which objeotion could be taken. (MuUick antf 
JtWfWon, JJ.). SADANAND TEWABIV. DEB NATH 
Manjhi. 1922 P.H.C.C. 184=A.I.R. 1922 Pat. 181.. 

A tenant agreed by a habuliyat to pay 60 oHa 

of paddy as rent and in default the landlord would^ 
be entitled to realise the price ' as stated above,* 
i.e., Rs. 15. In a suit for the money equivalent of' 
the rent, 

Seldy that the landlord could recover Rs. 15 only 
and not the market value. In snch contracts- 
whether market-value should be taken or merely 
the money fixed in the agreement, must be asoer- 
tamed from the terms of the "kabuliyat by giving it. 
its most ordinary and natural meaning. (.Sander- 
son, C.J. and Richardson, J.). HAMID ALI o. 
Bam Kumab. 62 1.0. 639 (Oal.)*- 

The Court is not bound to presume an agree- 
ment and ooneideiatioD for payment of higher rentv 
by reason of mere usage established by long con- 
tinued payment thereof. (Sadosica Iyer and'. 
Spencer, JJ.). RAJA OF RAMNAD v. GNANA- 
MUTBU BOTBAQAB. 69 I.G. 538= 

1921 H.W.N. 789=A.I.R. 1921 Mad. 386s^ 

41 H.L.J. 493. 

— Rent— Bate of. 

' ■ Londford is not entitled to value paddy at cur- 

rent rate but at rate fixed in the patta. 

After etating that the rent will be payable in- 
cash and in paddy the patta provided that if for* 
an unavoidable reason tenant was nnable to pay 
the paddy its market price at the rate of Rs, 4 
per pali should be paid. The amount fixed wag. 
Rs. 84-6-0. The total price of the paddy togethec* 
with road and public works cesses amounting to 
Rs. 60 were to be paid according to certain kists. 
In a suit for rent landlord claimed market price ■ 
prevailing on the date of the suit foinon-dellveiyj 
of paddy. 

H«fd,.that the landlord was not entitled to olainv 
the value of paddy at its market prioe but at its- 
price stated in the patta. 

He/d, further that the fact that no unavoidable 
reason was pleaded was quite immaterial because 
it was too vague for any Court of Justice to take- 
oognizanoe of. (R. JB. Ohose and Roy, JJ.). BABQ- 

BBiBAu Manual v. Pbasannamoyi Dbbi. 

106 1.0.26=58 Oal. 874a:- 
A.I.B. 1928 Cal. 166. 
——In a suit to recover rent whioh was bhaoll' 
for a certain year, the appellate Court, insteadl. 
of considering the plaintiff's papers on their own 
merits, contrasted the rates disclosed by those 
papers with the commuted rate and, finding thai. 
there was a great discrepancy between them, hcld> 
that the plaintiff’s claim was unreliable, 

Beld, that the commuted rate is not the oiiterion 
for the produce of any particular year and th^ 
standard adopted by the Court was not a oorreoi. 
standard. {Das and Ross, JiT.). BHUNBSBWARt 
EUBB V. NUMBBHWAB BlNQH. HI LQ, fqgs 

9 P.L.T. 964= A. I. B. 1998 P^t. 393v 
Where the rent was excessive and coutiary 
to law atthe time it was fixed, the law appUdahlli 
would' be the law of the time When the tenant waii. 



■2103 


DECENNIAL DIGEST, 1921-^1930. 


3I0( 


LANDLORD AND TENANT— Rent— Rate of. 

admitted to the tenaooj even though the law is 
subsequently changed. (Dalai, J. C.). B\MASBB? 
V. QUBAL AHMAD. 90 I.C. 103= 

A. I. R. 1926 Oudh 183. 

• When dry and garden lands are irrigated with 

tank water with landlord's permission, the rate to be 
charged is not the wet rate. 

In a case in which dry and garden lands were 
irrigated with tank water with the landlord’s per- 
mission, both the Courts concurred in holding 
that Rs. 6 pec acre the highest wet rate levied by 
Government in the district— was the reasonable 
amount of compensation to be paid by the tenant, 
and in fixing that amount. 

Held, that the law was not that the wet cate was 
the propel rate to fix for such lands, and that the 
Courts below were perfectly justified in holding 
that to award a reasonable compensation was the 
proper method of fixing the cate chargeable. 

Held, that the Courts below were right in order* 
ing the omission from the patta of a provision for 
payment of a certain cess to the village servants 
and not to the landlord. (Phillips, J.]. K.ONDA- 
OUNTA MBUTYANJALAH t>. MALLB VENKATAPA* 
THIGADU. 90 I. 0. 834=22 M.L.W. 734= 

49 M.L.J. 333. 

A landlord is bound by the statement in a 

^ale proclamation as to the rate of rent in respect 
of a tenancy advertised for sale under a decree for 
arrears. If the sale proclamation is not forth 
coming, the sale certificate would serve as a secon 
dary evidence of the same. (Mookerjee, Ag. C. J 
<ind Fletcher, J.). MiDNAPOBE ZEMINDARI CO 

V. Enatolla Sarkab. 62 I.O. 60 (Cal.) 

t-Rent— Receipt. 

The grant of receipts by a Collector of rents 

4oes not amount to transfer of holding. 

The authority to collect rent does not carry with 
it the authority to grant rent-receipts. The ques- 
tion is not of technicality, but of substance. “ An 
authorised agent ” for the purpose of granting rent 
receipts differs widely from a collecting peon. It 
is not within the scope of the authority of a rent 
collector to consent on behalf of his master to the 
transfer of an occupancy holding. That is an im- 
portant act to be performed only by a person 
having some at least of the powers of a manager. 
Landlords would be in a very diflBoult position if 
it were held that Patwaris and other underlings 
-should be presumed till the contrary is shown; to 
have the power to sign away their master’s ^ rights. 
A person who has conveyed his proprietary interest 
to another person but whose name is still borne on 
the Oollootor’s register, by giving a rent-receipt 
cannot recognize a person as having a right of 
occupancy in the land who otherwise had no such 

^Per Adami, J.— A recognition by a landlord to be 
effective in favour of a tenant must bs clear and 
oortaiu. 1 P.L J. 414 ; 2 P.L.J. 231. Rtwso Chinese 
Bank v. Li Yau Sum, (1910) A. C. 174, Foil. 
{Dawson-Miller, C. J., Das and Adami, JJ.). 
BhONU LAL CHOWDHDBY U. W. a. VINCENT. 

6S I.C. 882= 

3 Pat. L. T. 633= A I.R. 1922 Pat. 819. 

The grant of receipts by a Patwari does not 

amount to recognition of a transfer of a holding# 
But where the landlord knows about the Mokatran 
and that he is entitled to avoid it but instead of 

avoiding it he allows his Patwari to oolleot rent 

from the Mokarratidar, he must be held to^ be 
■hound by the faoD that for many years the receipts 
“Were granted to the Mokarratidar by the landlord s 


LANDLORD AND TENANT-Rent— Right to; 

Patwari and to have recognised the Mokarratidar. 
1 P.L.J. 414, Dist. (Couttsand Sultan Ahmad, JJ.). 
Sri Radaebishnaji v. Sues Nandan Singh. 

2 P.L.T. 1 = A.1.R. 1921 Pat. 421. 
—Rent— Remission. 

Where the tenant is evicted or is not secured 

in his possession of part of leased property the ten* 
ant is only entitled to a remission of rent and is not 
entitled to refuse to pay any rent at ail or to throw 
upon the landlord the burden of proving what rent 
was payable to him. Ordinarily there would be a 
proportionate roduotiou of rent aooording to area 
unless one side or the other shows that the lands 
lost possession of were either of superior or inferior 
quality when that factor would have to be taken 
into consideration in asoertaining the proportion. 
(Krishnan and Ramesan, JJ.). SURYANABAYANA 

Raju V. Rajah op Tbesali. I C. 317= 

17 H.L.W. 94=1923 U.W.N. 189= 

A.l.R. 1923 Had. 439. 

— Rent— Rent free. 

Where in a suit for rent the landlord fails to 

show that he has ever taken rent from the tenant 
for the holding the Court is entitled to presumed 
rent free grant. 2 U. P- L. R. 58, Poll. (Courtney- 
Terrell. C.J. and Chatterji, J.). JODHASahuo. 
TIBBENA SAHU. A-I.R. 1929 Pat. 748. 

The existence aud regular use of the “ghat” 
for a long time proves conolusively that it bad 
its origin in an express grant or permission from 
the Malguzar. On that it might even be possible 
to say that the defendants are ocoupanoy tenants 
of that part of the bed of the river covered by their 
“ghat,” paying no rent for it though the definition 
of “tenant” in the Tenancy Aot was certainly 
meant to refer only to land held and used for 
agriculture or purposes subservient to it. But any* 
how they are at the least licensees of the land, with 
aright granted to them by the owner to remain in 
possession of it free of rent as long as they use it as 
a chat. (Hallifax, A.J.C.). MANSABAM v. Lung- 
rIji. 107 I.C. 660 (Nag ). 

' — •^The (wo classes of muafi kairati tenant. 

A man may be entitled to hold certain land free 
of rent as long as he performs certain services, 
both tenure and exemption' being dependent on the 
services and ending with them. That is one class 
of Muafi khairati tenant. In the other are persons 
entitled to hold lands as tenants with an added 
condition that they shall pay no rent as long as 
they perform certain services, the exemption but 
not the tenure being dependent on the services and 

ending with them, . 

The entry in the wajib-ul ars drawn up la 1910*11 
ran: Ta chakari mof malgusar kanijt naukarhai 
(Rent free during service. He is the private servant 

of the malguzar), . . 

Held, he must therefore give up on ceasing to 

render service, the land, which he is entitled to 
hold only so long as he does render those services. 
(Ballifax. A.J.C.). BED PRASAD v. KAN^ADU. 

' ^ 67 1.0. 303=A.l.R. 1923 Nag. 163. 

-^^The^generaflaw allows a landlord to recover 

Where there is a tenancy and ‘hat 

is an indivisible one in which “ 
is to be paid in respect of the whole 
premises, if the landlord interferes with the 
enjoyment of the premises or of any, part 
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Ii&NDliOBD IHD TERlMT— Rent-Right to. 

hy his tenantB by eviotiDg them therefiom, it is 
not open to the landlord to assert that any portion 
of the rent is payable in respect of any portion 
of the premises. {Pdqe and Mallik, J J .). DhibeN’ 
DBA Nath Roy i> Bhabatabini debi. 

119 I.c. 297=33 C.W.N. 367* A.I.R. 1929 Cal. 393. 
A tenant cannot refuse to pay the rent, be- 
cause the landlord fora number of years made 
no claim for rent for the land occupied by the 
tenant. {Mohiuddin, A.J.C.). Kampta PRASAD v. 
Ramasaran Singh. 117 I.C. 287= 

A.I.R. 1929 Nag. 123. 

_ malguzar of a village is entitled to re- 

cover rent from a person in possession of the land 
in the absence of proof of rent free grant. 
16 O.P.L.R. 9, Foil [SUipUs, A.J.C.). MahasiNGA 
9, Mansinga. 1181.0 98= A l.R. 1929 Nag. 83. 

The claim of the landlord on the produce of 

the tenant for bis rent is not strictly speaking a 
lien, because the produce is not in landlord’s pos- 
session. A.I.R 1925 Rang. 886, Not appr. {Broum, 
JX MG. PO LWIN V. MG. 8lN HAN. 

116 I.C. 478=7 Rang. 100= 
A.I.R. 1929 Rang. 93. 
A mortgagee purchasing the mortgaged pro- 
perty at a Court-sale and put into possession after 
oonfirmation of sale, is entitled to the vrhole of the 
grain rented from the land which falls due at the 
end of the agricultural year in which he makes 
the purchase. The original landlord Is not entitl* 
edto apportionment. Rut where the landlord has 
equities in bis favour or in the case of rentaocru- 
ing monthly he will be entitled to apportionment. 
{Lmtaigne, J.). U KYAN Zan v. AH DOB. 

84 I.C. 77=3 Bur. L J. 191= A.I.R. 1924 Rang. 369. 
——There is no authority for the proposition 
that where a lease is determined before its expiry 
the lessor Is neoessariiy entitled to recover an 
exact proportion to the period for which the lease 
had run irrespective of the other oonsideratioas. 
(IfSdlie Jones and Wilb^rforee, JJ,). Kirpa Ram 9 . 
State of Jamuna. 8 L.L J. 120= 

A.I.R. 1921 Lab. 286. 

—Rent— Bale. 

In order to attract the provisions of Oh. 14, 
Ben.' Ten, Aot, it is necessary that the decree*’ 
holder should hold the position of a landlord not 
merely at the time of the decree but also at the 
time of an applioation for execution. A.I.R. 1914 
P.O. Ill, Foil.; 26 C.L.J. 626. List. 

Where a landlord has sold his superior interest 
of an occupancy holding, a subsequent sale 0! that 
holding in an execution of a decree for rent of that 
holding merely conveys tight, title and interest of 
the tenant and not the tenancy. {Cammiado and 

S.K, Ohose, JJ.), Rahimuddi u. Chadan. 

117 I.C. 686=32 0 V.N. 1060 = 
A.I.R. 1920 Cal. 768. 

•“•—A landlord may look for his rent from only 
the registered tenant, but when he proceeds to sell 
the tenancy it must be considered whether the 
registered tenant represents the interests of non- 
registered tenants also {Cuming and Boy, JJ,). 
BAUSENNBSSA BlBI v. RAHIM PrAMANIOK. 

104 I.C 619= A.I.R. 1927 Cal. 900. 
—It is not the law that a landlord in every oase 
is entitlefd to regard as his tenants only those per- 
sons whose names are recorded as such in his 
sherista, and to disregard the Interest of oo-sharer 
tenants whose names are not so recorded, but are 
Teoorded in Record- of-rights. Whether or not hd 
’may do 60 depends upon the oiroiUDBtanoes of eaeh 
«a&e. 


LANDLORD AN^ TENANT— Rent-Salt 

Defence. 

There Is no law which renders it obligatory upon 
the tenants who are not tenure-holders to get their 
names recorded in the landlord’s ifttfrisfoand 
therefore, a sale of a jote in execution of a deorea 
for rent obtained against recorded tenant only doea 
not pass the interest of other tenants not mada 
parties. {Cuming and Page, JJ.). K.HAYBBDNNISA 
BIBI 9. FAZAB ALI. 97 I C. 755a 

« . « 1927 Ckl. 25,: 

— Rent— Suit for. 

After the dismissal of a suit for ejectment oa 

the ground of limitation, the zamindar brought the 
present suit for arrears of rent. The defendant’a 
namewifl entered in the Record-of-Rights as tha 
holder of an wfimirari mukarrari tenure and the 
defendant admitted in the box that he was a 
permanent mukurraridar, 

Held, the defendant was bound by his admission 
and liable to pay the mukarrari rent. (Jaww ana 
Chattsrji, JJ.). 80 BA Singh v. Kamakhya 
N^bayan Singh. H Pat. t.T. 179. 

— R60t —Sait for “^o^sharofe 
— ^^In a rent snit by a co-sharer landlord 
wherein the other co-sharer landlords have not been 
made parties, it is necessary for the plaintiff to' 
establish that the tenants agreed to pay his rent 
separately to him. {Das and Wort, JJ ). Ramdas 
Singh V. Rampakur Singh. 106 I.c. 839as- 

8 P.L.T. 812= A. I. R. 1928 Pat. 119. 

—Rent— Suit for “Court’B doty. 

——Where a rent suit was not contested by the 

defendants at all. although they were fully aware of 

all the proceedings that were taking place and 

where the proceedings were not questioned fois- 
several years, , 

Held, that in such oiroumstanoes the Court 
should look, not so much to the outward form of 
the proceedings In the suit as to the substantial 
justice of the case, to see If the tenancy was or waa 
not adequately represented in the rent suit. Casey 
law referred. {Mukerjee and Panton, JJ,) SABAT 
Chandra Maiti v, Bibrabati Debi. 

66 eX.J 302= A.I.R. 1921 Gal. S8i. 

-^Rent— Suit for— Damages. 

If 18 claimed and only damages by wav 

of rent are permissible these can be allowed and 

deoreed, where rent is mentioned In the lease 
Buoh rent will be the measure of damages thouall 
the lease may be inadmissible in evidence on ao- 
count of Its not being registered. 41 0, 847 and/ 
De Medxna v. Poison. (1815) Holt H. 47, Bef. [Addi- 
5on, Je)* jawahbi Mal !>• jaoan Nath, 

-Rent-Suit for -Defence*' 

— —As to whether the full consideration for tho 
assignment did or did not pass is matter which ia 
not available to the lessee as a defenos in a suit 
for arrears of rent by an assignee of the lessor. Thia 
is a matter which concerns the assignor and tha 
assignee only. {Ff<rde and Bhide, JJ,). SaSJ 

Ram 9 . naraindas. 121I0.m» 

I* R. 1930 Lah*. 419. 

Against the covenant to pay the rant mU 

tion by title patamount is . good defence md to 

ooBstitute it tht^o ooDdltionB xuaet ba fniAiUA 
The eviotton mnet have bee? l‘onre„'S„ ‘ 
actually forming part of the premises demised • thi 

47 O.L.J. 887=82 O.W.N. 580=1 1 a. 
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LANDLORD AND TENANT-Bent-Sait (op- 
Defence. 

Where the lease was for the land in aotnal 

■possession of the lessee and it was also provided 
that the lessor was entitled to charge rent in pro- 
portion to land in actual possession. 

Held, that a suit for rent was bad not for non* 
inclusion of other lands, and the landlord’s failure 
to give possession of the other lands was no defence 
to the suit. {Rankin and Page, JJ.), GURU Chaban 
•V. Port CANNING & Land improvement Co., 
Ltd. A.I.R. 1928 Cal. 245. 

Eviction by a title paramount is a good 

-defence in a suit for rent but the party evicting 
■must have a good title. {Chatlerjee and Newbould, 
JJ.). Krishna Kumar Shaha Row. Piru 
FAKIR. 63 I. C. 302=35 C.L.J. 189= 

A.I.R. 1922 Gal. 273. 

—Rent— Suit fop— Dismissal. 

Suit by a landlord or his thekadar for ar- 
rears of rent against the occupancy tenants is not 
bad even if it did not implead persons in whose 
favour the holdings were mortgaged by the tenants 
or their anoeators. (Baza, J.). RAM Ratan SiNQH 
VJ. BIPEN CHANDRA OHATERJI. 112 I. C. 436 = 

A I R- 1929 Oadh 116. 
-A tent suit based on kabuliyat cannot be dis- 
missed for defect of parties when all the executants 
■ of the kabuliyat ate before the Court. (Netobould 
and Panton, JJ.). Hosenjan Choddhdri v. 
MAHAFEDJUDDIN. 62 I.C. 619 (Cal ). 

—Rent— Suit for— Essential. 

In order that a suit can be a suit for rent, 

there must be a lessor and a lessee, and that In- 
volves the existence of an agreement to give out the 
laud on one side and to take it on the other side. 
iStuaftyC.J.)- Ram Lal o. Badal Khan. 

106 I. C. 491=3 Luck 282=1 L 0. 663= 

A.I.R. 1928 Oadh 99. 


^Rent— Balt fop-Estoppel. 

—^Tenants pleading permanent and hereditary 

•istimrari mukarrari and not claiming land rent free 

Xn subsequent suii for rent tenant pleading adverse 

T) 0 ssessi<m on basis of notice to quit served before pre- 
vious ejectment suit— Tenant held estopped from raw- 

inn that defence. , , . ... 

In suits for rent the defendants were the succes- 
sors of the grantees of istimrari mukarari leases of 
•the properties in suit from the predecessors of the 
nlaintiff. The leases were leases for life only. Pot 
a number of years after the death of the original 
vrantees their successors continued to pay the rent 
and they got receipts from the plalntifi’s predeces- 
sors in the name of the old lessee. Eventually 
they declared that they would pay no mote rent 
unless they were recognized as permanent tenure 
holders. lu this way payment of rent ceased m 
the year 1900 ; and in 1904 the tenants applied for 
• mutation of their names in the landlord’s papers. 
In 1904 notice to quit was served upon them with- 
out efloct; and this notice was repeated in 1915 /“J 
1917. Subsequently a suit in ejectment was filed 
in 1919 which failed on account of Art. 139, Lioi. 
Art There in that suit the defendants never claim- 
ed to hold land free of rent, but had always taken 
the position that they wets permanent tenure 
holdors.lt was contended by thorn that the J® 

.quit served on them put an end tenancy in 1904 
and since there had been no relation of^ landlord 
and tenant after that owing to 12 years o* 

period fixed by notice to quit, the Pl«“tiS 8 
Hgbtto property was extinguished under B. 28, 

Limitation Act, 


LANDLORD AND TENANT — Rent — Salt (or — 
Maintainability. 

Held, that the defendants could not be allowed 
to resile from assertion made by them in the 
previous suit that they were permanent tenure- 
holders and maintained that there was no relation 
of landlord and tenant between them and the 
plaintifi. It was further held that they might have 
acquired some sort of interest by adverse posses- 
sion by which they would have been under no 
obligation to pay rent to the plaintifi but since 
that was not their case they were liable to pay rent. 
9W.R. 162, Ref. {Doss and Ross, JJ.). RAGHU- 
NANDAN BAHA V. K.AMAKHAYA NARAYAN SINGH. 

120 I.C. 33 = 8 Pat. 581 = 11 P.L.T. 387 = 

A.I.R. 1930 Pat. 24. 


—Rent— Suit for— Landlord. 

■Where a third person takes the produce from 
the tenant with full notice of the landlord’s claim 
for rent, the landlords oan enforce his claim 
against such third person because his claim is 
analogous to one for a specific performauoe under 
8- 27 (M, Specific Relief Act. AI.R. 1925 Rang. 
366, Rel. on. {Brown, J.). MG. PO LwiN n. Mg. 
SeinHAN. 116 I.C. 478 = 7 Rang. 100= 

A I.R. 1929 Rang. 93. 

■A landlord is entitled to sue for the rent of 
the whole period of the tenancy as damages even 
before the expiration of the period of the lease 
where the tenant repudiates his liability to pay rent 
and the landlord is not bound to wait until the 
rent would become due. (Broadway and Harrison, 


'J.). BODHA MAD «. SHIB DAYAL. 

71 I.C. 826= A.I.R. 1924 Lab. 328. 
■A landlord who recognises a term even by 


ulng for the rent, cannot be heard to say that 
bare was no valid subsisting lease during the 
eriod for which he sues for tent. {Ayling and 
Mts-TroUer, JJ.). RAMAPPA v. ABDDDDA 
IEARI. 69 I.C. 282= A.I.R. 1921 Mad. 204= 


Rent -Sait (op-Malnta!nablllty. . , 

^Wher$ there was no fixed rent^ the lanatora 


" ' ' rp ^ vrpv'w w— - --- 4 - 

n. claim faw and equitable rent. 

A suit was brought for deolatatiou of fait and 
uitable reutof land which was In the “se 
oupation of another. In the Record-of-Rights 
e \lad was recorded as kavll lagan and no rent 
previously fixed for it. The suit also prayed 
rthe back rent that might be found due acoord- 
7 to the rate declared, , « , 

Held, that since there was no rent fixed 
the plaintiff was entitled to sue for ^ocUration 
fait and equitable rent, and although ho could 
t recover back rent he was entitled to gat da- 
.gesfor the use and 

I R 1921 Pat. 435, Dist. {Das and Fazl AU, JJ.). 
I NAEAYAN ». KULESHWAE SINOH. ^ ^ 

A. I. R. 1929 Pat. 233. 
■Whore the lands held in tenure by the de 

V? AAVau W , AtTAn 


Unts and their predeoessors-in-title 
[ly distributed into several ®®P^'®^® , 
the fields in each village were amalgamated 

, a separate area held in occupancy t®tt«f®. . 

[eld. that a separate suit for rent in 

1 village could lie- {Stuart, J.). 277 = 

:hakdr BADHAKRISHNA 1929 A11.193. 

5 L.R.A. Rev. 211 = A.I.R. 1925 , 

—A suit for the determination ® 
itahle rent proceeds on the assumption that^ne 
t has hitherto been settled and paid -JJ 
ant. and when a landlord claims fair ren^A 
peot of past years for which teat has aireaa. 
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IilKOLORD AND TENANT — Rent 8oU fOF— 
Haiataloabillty. 

accrued due, a eait lor defeerminaiiou of fair and 
equitable rent does not lie. 29 Cal. 217, Foil, {Das 
^and Adami, //.). Pbatap Mahton t>. Mr. 
WAZIB UK-mSSA. 88 1. 0. 887=$ Pat. 60i= 

6 P.L.T. 307=1925 P.HX.C. 125= 
A. I. R. 1925 Pat. SS9. 

■ —A suit by a landlord for the rent of a portion 
«f a holding cannot be deoreed in his favour taking 
'the rent claimed as the rent for the whole holding. 
To decree such a suit would be in effect to allow a 
splitting up of the tenancy without any ascertain* 
snent of the portion of the rent which is due from 
the particular portion of the holding for which the 
■rent is claimed. (CouUsand Das, JJ). KESHAVA 

Fbasad Singh Bahadub of Dambaon v. 
hlATBUBA KUAB. 69 1. G 704= 

1922 P. H. C. C. 386=A.I.R. 1922 Pat. 608. 

■ A suit for the determination of fair and equi- 
table rent not for future years but for pa&t years is 
not maintainable. (Dtss and Buchnill, JJ.). GOBIND 
XaIi SrjuAB V. Ram Saban Lal. 66 1. 0. 433= 

2 P.L.T. 642=A.I.R. 1921 Pat. 439. 

■ —It is open to a landlord to sue either the 

beneficial lessee or his farzidar fox rent. {Coutts 
•dnd Macpherson, JJ.). Tahasat Kabim ,o. Mt. 
SALKUAB. 64I.C. S1S=2P.L.T.740= 

A. 1. B. 1921 Pat. 391. 

“Rent—Solt for— Onus. 

““—In a suit for arrears of prodaoe-rent, the 
.onus of proving the rata of outturn Ilea, not on the 
.defendant'tenant, but on the plaintiff-landlord. 
A.I.R. 1929 Pat. 884, Not foil. {James, J.). SS. 
Muhammad Ibbahimu. 8k. abed. 124 I.C, 848= 

11 P. L. T. 217= A.I.R. 1930 Pat. 388. 

■ “In a suit for produce rent the entire onus la 

•on the tenants to satisfy the Court what was the 
•produce during the years In ault. {Das and James, 
•JJ.). HAPIZ ZAYAUDDIN v. JAGOEO SiNOH. 

117 I.O. 653=8 Pat. 416=10 P. L. T. 692= 

A.I.R. 1929 Pat. 384. 

“■Rent— 8alt for— Parties. 

■■ ' '“Where a transferee of an oooupanoy holding 
'Claimed to be added as a party to the rent suit on 
the ground that he had been recognized as suoh by 
'^he landlord, and the purpose of the rent salt was 
to bring the holding to sale, the High Court inter* 
'feted in revision and allowed him to be made a 
•party on the ground that it would be necessary If 
not in rent suit at least in ezeoution proceedings to 
-determine whether he was in fact recognized as 
«noh by the landlord. A. I. R. 1930 Pat. 328, Ref. 
{Wort, J.). (Mahanth) Kashi oas v. Kbishna 

QOPAL . 4.I.R. 1930 Pat. 592. 

“——It Ifl usual rule that whenever a tenant 
pleads payment of rent to third person suoh third 
person Is invariably impleaded as co-defendant. 
‘{UiSra, J.). BiSRAM SINGH v. DANNA. 

113 I.C. 794 = A.I.R. 1929 Oadb 459. 
Where the tenants have been paying oeitaln 
•zent in past years for the land in their oooupation, 
it is not open to one oo-sharerto file a suit seeking 
to recover from them greater amount of rent than 
■has been paid in the past. Whether the olalm 
made is one for enhanced rent, or a olalm foe rent 
lor excess land taken in oooupation by the tenants, 
the principle is the same, that the question must 
not be at the meroy of one sharer, but must be de- 
cided between the tenants and the whole body of 
^arexs entitled to claim tent as landlord^. (SToor 
Wd, O.J . and Ooyajee, /,). VaghAi jBBANG o. 
?AajIY7ANAMBITLAL. 901.0,558* 

27 Boin.L.R. 1107*4.1, 1928 


LANDLORD AND TENANT — Rent — SolHo*-^ 
Representation. 


In a tent salt a party should not be added so 

as to make it a oomplez title suit. However, qnes' 
tioDB of title can be inoidentally investigated for 
example, where there is a dl-pute about the extent 
of the title of the plaintiff to the arrears claimed. 
{Mookerjee and Suhrawardy, JJ.). ABDUL GAPUB 
0. ALi MiAH. Sub- Registrar. 82 I.O. 369* 

28C.W.N. 805 = A.I.R. 1925 Gal. 26. 
——Where one of two co-tenants dies, a suit by 
the landlord against all the heir^j of the deceased 
tenant for the entire rent is maintainable without 
making the other tenant a party thereto, {N.B. 
Chatterjee and Cuming, JJ.\. MOHENORANatH 
Boss V. abinas Chandra Bose. 77 l.G. 364= 

27 0.W.M S21 = A.I.R. 1923 Cal. 618. 
— Bent— Suit for— Pleas. 

■A suit for recovery of rent has always a fresh 
cause of action and if the rent paid in previous 
years was not lawfully leviable that does not bar 
a subsequent plea that the lower rate was payable. 
{Dalai, J.). Tunoal ti. Chandra Bhan. 

108 I.C. 703=9 L.R.A. Re7. 63* 

A.I.R, 1928 All. 214. 
— Rent— Suit for— Ppooedare. 

Unless an alternative claim is made, no sum 

oao be deoreed as damages for use and oopupation, 
where the suit is for rent ; but a prayer to amend 
the plaint by adding an alternative claim should 
be granted if the omission in the plaint was due 
to inadvertence or mistake, and the prayer for 
amendment is made without inexcusable delay. 
21W. B. 208 and A. I. R. 1925 Bang 282, Foil.' 
22 Cal. 762; 81 All. 276 and 27 Cal. 239, Ref, 
{i£aenair, A.J.O.). TbibBNIPbasad v. RAMDAS. 
lOS I.C. 43=23 N.L.R. 152=10 N.L.J. 169= 

A.I.R. 1928 Nag. 27. 
—One agreement for the payment of rent can 
be enforced by a ningle suit though the agreement 
may have Included different holdings sir and 
khudkashi of different periods of time. 29 All. 18, 
Disf. (Doiol, J.). Naubat Singh v. Jai Ram 
Singh. 105 1.0. 880*8 L.R.A. Rev. 800* 

^ A.I.R. 1927 AU. 724. 

— Rent— Balt for— Proportionate rent. 

•One of two joint proprietors cannot sue the 
tenant for hie proportionate share of the rent with- 
out the oonsent of the tenant, nnUss he makes his 
joint proprietor a party to the suit. (Cuming 
and.B.B. Ohose, JJ.). Badhabinodb t». Naba 
Kishobb. 94 I.C. 244=30 C.V.N. 413* 

^ . A.I.R. 1926 Cal. 578. 

^Rent— Salt fop— Bapreaentation* 

A Muhammadan died leaving behind him six 

heirs. In regard to the land held by him a rent 
suit was instituted against some of the heirs, 

Held, that the defendants oould not represent all 
the heirs. A. I. R. 1921 Oal. 684, Dist. (ifiifer, /.), 

Nabbsh Ohandba 0. Haijer Sheik. 


„ , ^ ^ , A.I.R. 1929 Oal. 28. 

— -Moie he\r of deceased tenant getting hivKelf 
recorded « tenant in landlord's hooks represenii 
tenancy so far as landlord is concerned 
When a raiyat dies it very otten happens that 

the male members of the family jwe allowed to re- 
present the tenancy. So far as the landlord is ooa- 
oetned ^ey are raoordad as tenants in the land- 
lord s aheclsta. The recorded tenants pay rentlor 
the whole holding and the landlord reoognliaa 
them as the sole tenants of the holding so fw aa he 
is oonoeined. Such arrangement does not rA^ilw 
U.. right oik*otW hlTn 


.4. c: 
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LiKDLORD AND TENANT — Nent-Snlt for ~ 
Tenants. 

ignored they haye right to establish their Tights 
against the usurper and they may ask the landlord 
to record them also as joint tenants. But until 
that is done the landlord has a right to institute 
suits for rent against the recorded tenants and the 
decree which the landlord obtains in such a suit 
would ba^e the character of a rent-decree although 
it is obtained against one or some of the heirs of a 
deceased tenant, the principle being that the land- 
lord is not bound to go beyond his books to find 
out who the tenants are. {Chakravariy, J.). BUB- 
MAN SHAIK V. NAFABCHAKDBA PAL. 

91 I C 748= A. 1. R. 1926 Cal. 317. 
“Rent— Suit for— Tenants. 

■ The landlord is not bound to accept any per- 
son as a tenant other than his recorded tenant and 
he is entitled to bring a suit for rent and obtain a 
decree as against the recorded tenant even though 
the landlord brings a suit for possession against the 
transferee of the tenant whioh being not proceed 
ed with comes to nothing. {Cuming and B. B. 
Ohose, JJ.), SiATAj Shaikh t>. Bishnudas Dhab. 

94 I. C. 400= A.l.R. 1926 Cal. 845. 

—Rent— Suit for—Title. 

In a suit for rent between landlord and 

tenant the claim of a third party to title in the 
property is net triable and such rival claimant 
cannot be impleaded as a party. {Johnstone, J.). 
Jagan Nath o. Nabi Bakhsh Ghglam Mohi- 
tJDDlN. 122 I.C. 487= A.l.R. 1930 Lah. 672. 

In a suit for rent a third party set up by the 

tenants should not be dragged to convert it into 
a title suit but the question with regard to the 
plaintiff’s right not only can be raised but must be 
raised where it is denied by the tenant. 8 Cal. 238. 
Expl> (Suhrdwordy and Cuming, JJ.). INDBA 
NABAIN manna V. SARBAfiOVA DASI. 87 I.C. 930= 

41 O.L.J. 34l=A.I.B. 1925 Cal. 743. 

Though generally questions of title as hetwun 

plaintiff and third persons are irrelevant their deter- 
mination tcihere necessary for determining the rela- 
tionship between the landlord and tenant is not 
ilUgal. 

In a rent snit, there is no rule of law that ques- 
tions of title which require to be determined are 
not to be determined : but there are two reasons 
vhy, in general, questions of title as between «he 
plaintiff and third persons do not r^uire to be 
determined. The first reason is that for a claim to 
rent as distinct from damages mere proof of the 
plaintiff’s title is not sufficient. The second reason 
is that the plaintiff who as against the third 
person has no title may have a perfectly good claim 
against the tenant vhem be has inducted for rent. 
Accordingly, between the landlord and the tenant 
the question of relationebip subsieting between 
them and the question of the plaintiff’s or any- 
body else’p title are distinct questions thoogh they 
may, for accidental reasons, become entangled. 
But.'the treatment of questions of title arising 
incidentally as independent and substantive issues 
is wrong. They are matters bearing upon the sole 
issue, the ques'iion of relationship between land- 
lord and tenant. {Banhn and Mukerjt, JJ.) 
CHITPOBE GOLABABI CO., 

LAL SapoOI. 78 I. C. 353 = A.I.R. 1925 Cal. 5. 0. 

In a suit for rent by a landlord against bis 

tenaDts, the qnestic^D of title as between the defen- 

dants cannot be determined. {Tfunon and Majtd, 

JJ.). MANI TABA BOSE DAEINODI 


landlord and tenant— R ent— SuBpeaiioiL 

“Rent— Suit for- HiscellaneouB. 

There is no objection for the question of the 

transferability of a holding without the oousent of 
the laudloids being determined in a rent suit, 
{Adami, J.). Sabju Mahton v. MT, BtbI 
Bebsatan. 103 I.C. 544=8 P. L. T. 305= 

A.l.R. 1927 Pat. 242. 

— Rent— Suspenflion. 

When tenant deprived of occupation of part of 

the tenure, landlord not entitled to any rent. 

The dcctriue of suspension of rent depends 
solely on this that the rent duels in respect of the 
land demised. If therefore the tenant is not given 
occupation of the whole of the land demised, land- 
lord has no right to the entire rent and unless ha 
has a right or some equity to an apportionment he 
can recover nothing on the contract. The whole 
basis of doctrine is that rent due is an entire sum. 
The landlord dispossessed the tenure bolder from 
a small part of the land demised and gave khas 
possession to a third person. The land was included 
in the patta, 

Beld. that the conduct of the landlord was 
mala and he was not entitled to any rent at 
all. A.l.R. 1925 P. C. 97, Pel on; 24 Cal. 296; 
14 C. W. N. 207-n; 12 W, R. 109; 46 Cal. 956> 
A I. R. 1926 Cal. 908; A. I. R. 1929 Cal. 895; 
A.l.R. 1925 Cal. 1187; A.IR. 1928 Cal. m, Bef. 
28 Cal. 188, Expl.\ A.l.R. 1927 Cal. 737, Not /oKr 
{Jack and MiUer, JJ.). ABBOT ChapaN o. HEM- 
CHANDBA. 49 C.L.J. 599=33 C.W N 715= 

A I. R. 1929 Cal. 568. 

The doctrine of suspension of rent depend? 

solely upon this that the rent due is an entire sum 
in respect of the land demised. Where, therefore^ 
the rent is Cxed in a lump there would be suspen- 
sioD of rent on the grounds of dispossession of the- 
tenant by the landlord from a part of the demised 
premises. So also, if a tenant is not given occupa- 
tion of the whole of the land demised, the landlord 
has no right to the entire rent and unless he has a 
right or some equity to an apportionment he can 
recover nothing nn the contract. A.l.R 1925 P.0,, 
9T, Expl.Aui Foil-, A.l.R. 1927 Cal. 787, Not 
A.l.R. 1928 Cal. 679. Foil. (3fi«cr, J'.). MAHIH 
Chandra v. kafamali. 119 I-O. 182= 

38C.W.N 501 = A.I.R. 1929 Cal. 516. 

— The doctrine of suspension of rent dependa 
solely upon this : that the rent, due is an entircr 
sum in respect of the land demised. Ifi thereforej 
the tenant is not given occupation of the whole pt 
the land demised, the landlord has no right to the, 
entire rentand. unless be has a right or 
equity to an apportionment he can recover nothing 
on the contract. Put the whole basis of the doc^. 
rine is that the rent due is one entire sum. A.I^K- 
1925 P.C. 97, Foil. {Rankin, C. J. and Mitter, 
SOJJAD AHAMAD CHOrDFFBY « 

Nath Choddpdpt. 116 I C. 375-55 Cal. 464- 

3? C W.N 479=4 l.R. 1928 Cab 479. 

Whether suspension of the enhre rent should 

be ordered or only abatement of rent should be allowed 

on of each axsc* , j a 

It is not possible to lay down anv hard and fast 

rule as to when suspension of 

be ordered or when only abatement of rent shouia 

te Allowea Fh.TA the teF.Fi he. 

(rom only » portion of the demised P">P«rtie8, 
F^h ceee hes to be decided on its psrtienler feets 
Where a tenant in possession bed been ^ 

bv the lendlord from » considereble portion of thO 
dImUed pmperty end where the ™ 

Ttop SM of rant end not so much per bigha. 
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IiXKDIiORD AKD TENANT— Rent— Saapension. 

Ecld, the tenant was entitled to entire suspen- 
sion of rent. A.I.R. 1926 P.C. 97 and A.T.E. 1927 
Cal. 737. (Cuminfj and Mukerji, JJ.). SURAT 
KOMAR Roy t). SURENDRA NATH. 108 I.C. 587 = 

A.I.R. 1928 Cal. 428. 

— The doctrine of suspension of the payment 

of rent, where the tenant has not been put in pos- 
session of part of the suhjpct leased, applies where 
the rent is a lump sum for the whole land leased 
treated as an indWisible subject. It has no appli- 
cation to the case where the stipulated rent is so 
much pet acre or bipha. A.I.R. 1925 P.C. 97, Foil. 
{Dmal and Miller, JJ.), EBAU ALI v. Fatjma 
BIBI. 100 I.C. 501=A.I.R. 1927 Oal. 951. 

English common law rule is to be applied 

in exceptional cases, as a rule of eriuity— Court should 
apportion wherever possible. 

The technioalities of the English common law 
as to the rule of suspension of rent should not he 
imported in this country, particularly in the 
mofussil, irrespective of any consideration whether 
the application of such rule would meet the ends of 
jnstice. To hold that in every case of dispossession 
of the tenant from a part there should be an entire 
suspension of rent so as to entitle the tenant to 
hold the remainder rent free in perpetuity, is not 
consistent with justice. 

The Court should always endeavour to apportion 
the rent whenever possible and be very careful In 
applying the rule of suspension of rent which is to 
be applied in India as a rule of equity, justice and 
good conscience and which can only be allowed in 
exceptional cases having regard to the oircum- 
stancQS of the case. 

The doctrine of suspension of payment of rent, 
where the tenant has not been put in possession of 
part of the subject leased has no application to a 
ease where the stipulated rent is so much per acre 
orhigba. But it cannot be laid down that where 
the rent is fixed in a lump, thero would be suspen- 
sion of rent on the ground of dispossession of a part 
of the demised premises by the landlord and there 
should not be any apportionment in any case. 
A. 1, R, 1925 P. C. 97, Expl. and Rel. on ; Beeve v. 
Bird, (1834) 1 Cr, M. & R. 31 ; Stokes v. Cooper, 
(1814) 8 Camp. 514-n ; NeaU v. ifaekeneie, (1836) 
1 M. & W. 747 and Tipton v. Townend, (1885) 17 C.B. 
PO, Expl. {B.B. Ghase and Roy, JJ.). SUSHIL 
Kumab Biswas «. rajani Kant a. 

104 1.0^7785:31 G.W.N. 990= A.I.R. 1927 Oal. 737. 
— — J'or suspension of rent, findings as to eviction 
by lessor must be clear. 

In order to cause suspensioa of rent on account of 
eviction by the landlord the finding must be clear 
that there has been an eviction In faot and that the 
lessor was a party to the eviction and it must also 
be found as a faot as to whether the aot was done 
by the landlord with the object of depriving the 
tenants of the peaceful enjoyment of any portion of 
the demised premises. iThese elements are neoes- 
sary to be found for tho purpose of calling into aid 
the doctrine of suspension of rent on account of 
eviction by the landlord. The doctrine of suspen- 
sion of tent has been applied where the rent was 
fixed in a lump for the whole land leased treated as 
an Indivisible subject and it cannot be applied 
where the rent Is to be fixed according to the area 
in the possession of the tenant. It does not apply 
to a case where the tenant is liable to pay rent at 
w much per higha per year. A.I.R, 1926 P.0, 97. 
Foil. {B. B. Ohose and Panion, JJ,). TARAK 
SBBISH V. KUNJA BEHARY RoY. 98 I.O. 218= 

44 O.L.J. 191si.I.R. 1926 Gal. 1226. 

D.D. YOL. 111—133 
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To justify a suspension of the entire rent, it 

must be shown that the eviction was the act of the 
landlord and was done with the intention of depriv- 
ing the tenant of the enjoyment of the demised pre- 
mises or land and not that it was merely accidental 
resulting from ignorance- of the parties as to the 
real boundaries of the land. 

The Common Law doctrine of suspension of rent 
can only be applied in India as a rule of equity, 
justice and good conscience and should be appli- 
ed with caution onlv where the facts are such that 

% 

the equities of the cane clearly require its applica- 
tion for doing justice between the parties. (Cumtnq 
and B. B. Ghose, JJ.). ManiK CHANDRA DHALI V, 
HABI MISTRI. 96 I.C. 557= A.I.R. 1926 Cal. 1148, 


In order to apply the rule of suspension 

which is a punishment awarded to the landlord 
for his illegal act or high-handedness, the circum- 
stances of each case must be looked to. Tenants 
would not be entitled to suspension of rent, only 
because of a mistake of the landlord in inoluding 
certain portion of land, in a previous decree, not 
comprising in the subject-matter of that suit, and 
consequently having it sold, as tho tenants could 
have corrected the mistake In a subsequent suit. 
{Cuming and B. B. Ohose, JJ.). BlSESWAR t>. 
KALI GBABAN. 94 1.0. 418=44 C.L.J. 27= 

A.I.R. 1926 Cal. 908. 

A landlord Is hound to keep his tenant in 
peaoelul enjoyment and possession of the holding. 
If he disturbs the possession of the tenant he is not 
entitled to recover rent from the tenant. The 
tenant's claim for recovery of possession may be 
barred by lapse of time; but be can still compel tho 
landlord to restore possession of the holding or the 
portion thereof from which he has been dispossess- 
ed by the landlord by withholding payment of rent 
for tho entire area. (Kuftcant Sal^y, J,). JAQAT 

Nabain Singh v. Tulsi Ohamar. 

96 I.C. 583= A.I.R. 1926 Pat. 513. 

The doatrine of suspension of payment of 
rent, where the tenant has not been put In posses- 
sion of part of the subjeot leased, applies where the 
rent is a lump rent for the whole land leased 
treated as an indivisible subjeot. It has no appli- 
cation to a case where the stipulated rent is so 
much per acre or bigha. [Lord Salvesen.) ‘KATYA- 
YANI DEBI V. UDAY KUMAR DA8. 88 I.C. 110= 
6 L.R.P.0. 140=30 C.W.N. 1 = 82 I.A. ISO* 

82 Oal. 417=23 A.L.J. 781= 
A.I.R. 1928 P.C. 97 (P.C.). 

Dispossession by the landlordlfrom a portion 

of the holding causes suspension of rent of the 
holding. {Newbould and Panton, JJ.), Ramani 
KANTA Roy V. HARA CHANDRA DA8. 

68 I.C. 498 = 1.I.R. 1923 Cal. 182, 

The tenant is net entitled to a suspensioa of 

the entire rent, where the landlordiomitted through 
a bona fide mistake, to give possession of a portion 
of the leased lands which wore largely jungle and 
therefore little known and where there ^ has been 
for forty years no objeotion by the tenant. (Wood- 

rofe and Cuming, JJ.). Katyayani Dbbi «. Udat 
Kumar Das. 69 I.O. 117=49 Cal. 287= 

T -w » A.I.R. 1922 Cal. 348. 

——In a suit for tent if allegations of surrender 
and dispossession are not proved and he is in poa- 

holding the mere faot that the 
plaintiff is unable to establish the Identity of the 
holdings 18 no reason for depriving him of tho rent 
therefor. (Taunon and ishutesh OhaiidhuH JJV 
babanta Kduari Ohaudhurani ^ KRI^V 
nawni dassya. 8^1.5; 
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LANDLORD AND TBHANT-Rent-WaiYer. 
“Rent— Waiver. 


In order to establish an abandonment of 

right which is created by a document which is ex- 
plicit and unambiguous in its terms, something 
more than a mere non-enforcement of right over a 
number of years is necessary. So the mere fact of 
non- realization of rent for a number of years accord- 
ing to the terms of the Icabuliyat, does not neces- 
sarily give rise to the legal inference that there has 
been a waiver of the right to receive rent fixed 
under the habuliyat. {Mitler and Mallkk, JJ.). 
Lakshmi Chaban V. Nabadwip Chandra. 

116 I.G. 733=^ 56 Cal. 201 = A. 1. R. 1929 Cal. 437. 

■“Acceptance of reduced rent from lessee is no bar 
to claim rent at stipulated rate. 

Mere acceptance of a reduced rent by the land- 
lord for a number of years does not deprive him of 
his light to claim rent at the stipulated rate. 
Further, the mere fact that the landlord accepted 
rent at the original rate from the lessee for a num- 
ber of years after the expiry of the term of the lease 
is not sufficient to raise the presumption that the 
contract for enhanced rent has been waived by the 
landlord. But where the conduct of the landlord 
is less equivocal, as for example, when he sues the 
tenant on the basis of the reduced rent as if that 
was the rent payable for the land, it may be pre- 
sumed that the landlord has waived his right to re- 
cover a higher rent. 16 O.W.N. 496; 20 C.W.N. 347; 
20 0. W. N. 680; 41 Cal. 493; 22 Mad. 261 ; 
6 C.W.N. 60 and 22 C.L.J. 95, Bel. on. {Fazl Ali 
and Chatterji, JJ.). Kuman Das v. Radhika 
SINGH. 10 P.L.T. 669 = A.I.R. 1929 Pat. 717. 

I The fact that the landlord has received rent 
for a long time at a rate lower than that stipulat- 
ed for in a kabuliyat is not conclusive to show 
that the stipulation in the kabuliyat as to the 
payment of the full rent was never intended to be 
acted upon or that there was a waiver of that 
stipulation. {N.B. Chatterjea and Panton, JJ.). 
GOLAK BEHABI BHOWMIK V. MANINDRA CHAN- 
DRA Nandi. 60 I.c. 86 (Cal.). 

“Rights of landlord. 

■ Where land has been taken by the Govern- 

ment and compensation has been paid to a patty 
who has received mote than his own share of the 
compensation, he must account to the other party, 
that is, if the landlord receives the whole amount 
and the tenant has not gob any portion of the com- 
pensation, the landlord is bound to abate the rent. 
On the other hand, if the tenant receives the whole 
of the compensation without paying the share due 
to the landlord, he is not entitled to retain the 
whole compensation and refuse to pay the whole 

of the rent. {Patkar, J.). Ganu Dadu u. Pandit 

32 Bom. L.R. 1243. 

1-The landlord is always entitled to have from 

his tenant such rents as are fair and equitable 
unless the tenant can show that the landlord is 
precluded from having them by reason of any sta- 
tute or contract. and Afallih, J J •)♦ BATYA 

PROBANNA V. kali Prosanna das. 

34 C.W.N. 43 = A.I.R. 1930 Cal. 339. 

^Where a person buys paddy from a tenant 

for consideration, a landlord, if he alleges that the 
person bought it with the knowledge of his lien, 
has to prove that it was so purchased. (Das, J.). 

DAW PWA THWE V. DAW THE ND. 

A. I. R. 1930 Rang. 143. 

There is no principle by which the landlord 

can get a lion over the paddy of his tenant. Each 
case must be decided on the evidence m that case. 
The more agreement between the landlord and 


’ LANDLORD AND TENANT-RIghts of landlord. 

tenant that the latter is not to sell or in any way 
alienate the paddy before the rent is paid does not 
give any lien to tho landlord. To havo it ho must 
have possession of the paddy. A.I.R. 1925 Rang.SGG, 
DisL {Das, J.). Diw PwA THWE v. Daw 
TDE Nd. A.I.R. 1930 Rang. 143. 

Landlord is not bound by every statement 

in the receipt given by the gomastha. 

It cannot be affirmed as a general proposition of 
law that a landlord is always bound by every state- 
ment given in the receipts of rent by the gomastha. 
When an agent of tho landlord has accepted from 
the various tenants in the occupation of a holding 
at one rental, proportionate parts of the rents, it 
does not hind the landlord to recognize a separa- 
tion of the tenancy in absence of evidence to con- 
nect the landlord with tho receipt of any propor- 
tionate rate of rent by tho agent. 6 C.W.N. 823; 
10 C.W.N.216 and 16 W.R. 97, Bef.\ 25 Cal. 531, Dist. 
{Banhin, C. J. and Mitter, J.). RAY MO^JMOTHA 
Nath Mitter v. Rajeswab Rai Chowdhaby. 
107 I. C. 81=55 Cal. 355 = 32 C.W.N. 184= 

A.I.R. 1928 Cal. 315. 

Certain tenants holding lands of the same 

landlords purchased separately the interest of 
some other tenants and afterwards amalgamated 
into one bolding. The thicadars recognized the 
purchases and the amalgamation in good faith and 
in the ordinary course of business. 

Held, that under the circumstances such are- 
cognition must be binding upon the landlord. 
2 P.L.J. 151 and A.I.R. 1925 Pat. 796, Dist. {Kul- 
want Sahay and Maepherson, JJ.). NATHDNI 
Sahu V. Bhagwan Gib. 115 I.C. 235= 

7 Pat. 849 = 9 P.L.T. 493= A.I.R. 1928 Pat. 436. 

When a landlord is entitled to re-enter by 

reason of the forfeiture of tho lease by tho lessee 
he is also entitled to claim rent or mesne profits up 
to tho date of obtaining possession and the fact 
that he claims in a suit for ejectment tent or mesne 
profits till ho gets possession cannot be said to be a 
waiver of the right to re-enter. {Devadoss, J.). 
KORAQALVA V. JAIKBI BEARY. 99 1. C. 700 = 

A.I.R. 1927 Mad. 261 = 52 M.L J. 8. 
'The malguzar is merely the last reversioner 
and cannot get possession by ejectment against a 
distant reversioner simply on the ground that 
nearer reversioners have not sued in time. {Salli- 

fax. A.J.C.). Gauba Tblin v. Shribam Bhoyeb. 

92 I. C. 926=A. I. R. 1926 Nag. 265. 

' “Where a plot of land had been given to a per- 
son to plant a grove thereon, the landlord is not 
entitled to enter into possession of portions of the 
grove which had become vacant or to cultivate them 
himself or to let them for cultivation to others. 
The plot must be taken to have been granted as a 
whole and the tenure must stand or fall as a whole 
unless some custom or contract is shown to the 
contrary. The mere fact that a portion of the grove 
has become devoid of trees does not entitle the 
landlord to resume that portion of it ; in 
there can be no resumption piccemtal. 9 0, 0. luy 
and 20LJ.5S9, Appr. (Jifisra, J*); 

BAHADUR Singh v. ragho Ram. 94 I.c. 

29 0. 0. 271=13 0. L. J. 265=3 0. W. N. 39^ 

A.I.R. 1926 Oadh 458. 

Plaintifi landlord is not precluded from 

questioning the status of the tenant or the ona 
racter of the tenancy simply because his ^ 

has described the I^bo as a lease in respect 
non-oocupanoy 21 0. We N. t . 

(ATukerji/.l MOHAMMAD SODAIJIAN V. TJMA 

KaT'siL. 79 1.0.6}8=i. I. R.1925 Cal. 181. 
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Ii&NDLOBD AND TENANT— Rights of landlord. 

The landlord has no tight to rain water till 

it flows in a defined channel. {Dcva^oss, J.). 

V. Ambalamv. Phesidemt, Taluk board. Ram- 
had. 00 I.C. 803 = 21 M.I/.W. 274= 

A. I. R, 1023 Mad. 620. 

. ■ A custom, whereby a landlord isentitled to 

a certain rent for fruit trees in addition to the ordi- 
nary rent payable in respect of the land, is not 
illegal. (Dawson- Miller, C-J", end Mullick, J,). 
rameshwar Singh v, Sheikh Wazul Haque. 

78 I.C. 463=A.I.R. 1925 Pat. 294. 

Where the tenancy has not terminated or 

\vhere on account of certain ciroumstances it is not 
open to the landlord to terminate the tenancy there 
is no reason why ho should be allowed to dispossess 
his tenant without having recourse to law and then 
to retain possession which be could not obtain 
through a Court of law. (Rupchand Bilaram, 
A.J.C.). Secy. ofState for India v. Din- 
SHAW NAVBOJI, 87 I.O. 1002= 

A.I.R. 1925= Sind 275. 

A landlord entitled only to reversion on the 

ending of the tenancy hut not having the right to 
determine the tenancy cannot eject third person 
merely because that third person has no title in 
himself. [Rankin and M. N. Mukerji, JJ.). 
Rombsh Chandra Mitba v. Daiba Charan 
Das. 78 I.C. 497 = 28 C.W.N. 602 = 

89 C.L.J. 356= A. I. R. 1924 Cal. 900. 

" It is open to tho landlord to say that ho is 
not bound by any sub- division made by the tenants 
of the holding. It is also quite open to him to 
give efieot to the sub-division made by the tenants 
themselves. (Ghose, /.). Sadakali Khan v. 
JANAEINATH SINQHA boy. 69 I.C. 194= 

A.I.R. 1924 Cal. 463. 

■ A landlord who has created a tenancy is 
still competent to oarve out another tenancy from 
the interest he hasrefiorved and interpose the same 
between himself and his first tenant subject to the 
qualification that ho cannot thereby prejudice the 
position of the first tenant take away or destroy 
the value or eflect of the prior iotorest transferred, 
or, limit its extent or restrain its operation; for the 
maxim applies that no man can derogate from his 
own grant. [MookerjiandBuckland, JJ.). JAHAR 
Ijal bhdtba V. Bhupendra Nath Basu. 

67 I.O. 108=49 Oal. 495=84 C.L.J. 79= 

A. 1. R. 1922 Oal. 412. 
7 The tenant encroaching on landlord' e adjoin- 
ing waite, landlord cart either treat him as trespasser, 
or as tenant o/ the additional land. 

If a tenant encroaohes npon the adjoining waste 
land of his landlord, the landlord is entitled to 
treat him either as a trespasser or as a tenant. If 
the landlord treats him as a ttespasser, the land- 
lord is entitled to sue him in ejectment within 12 
years from the date when he becomes aware of the 
enoroaohment, If the landlord treats him as a 
tenant, then he becomes liable to pay additional 
•rent. 

Whore a kabuUvat provided : “If the lands in 
my possession be surveyed at the instance of the 
landlord I shall abide by the same and I shall take 
settlement at the rate then prevailing of all exaess 
lands of whatever kind, found to be in my posses- 
Sion as a result of that survey, whether lying in- 
side or outside the boundaries mentioned inie 
habuliyat and shall also pay the rent at the afore- 
said rate for the period dnting whloh lands in 
excess of the lands mentioned in the Aabulit/af 
been enjoyed aooretly,’* ^ 


LANDLORD AND TENANT — Rights of teMnt— 

Fishery. 

Held, that the clause did not entitle the tenant 
to annex the adjoining land and retain possession 
thereof against the wishes of the landlord, {ifoo- 
kerjee and Banton, JJ.), ABDUL HOSSEIN u. 
AFSARUDDIN. 67 I. C. 639=34 C.L.J. 481= 

A.I.R. 1921 Oal. 88. 


—Rights of tenant— Admission. 

Once it is ascertained that the disputed lands 
are the ^as/iMands of the tenants, the admission 
of the tenants is of no avail to tho landlord but in 
order to determine whether the disputed lands are 
the zerait lands of the malik or the kasht of the 
tenants, the admission of the tenants is admissible 
against them. (Das and Wort, JJ,)* SANTOEHI 
Mandhab V. Rameshwar Singh. 114 1.G. 469= 
7 Pat. 187=11 P.L.T. 12 = A.I.R. 1929 Pat. it 
—Rights of tenant— Ohabutra. 

Tenant has a right to occupy a chabuira ad- 
joining his house. 

Tenants in a village have a right to ooonpy a 
house as appurtenant to their tenancy, i.a., so long 
as they retain the oharaoter of raiya in the village 
and the same principle may well apply to a 
chabntia which actually adjoins the house of the 
tenant and to the use of the necessary amenities 
for feeding and tying up the cattle which almost 
every tenant in a village possesses. It is a fair 
presumption to make that a ohabutra, which has 
boon in existence for moro than twenty year^, 
without any question by the zamindars was erected 
and has been occupied with their permission and 
consent ; and so long as the tenants remain raiya 
of the village, the zamindars are not entitled to 
have it removed, [Daniels, J.), BBABAT Indo u, 
BAOaCBAN LAL. 96 I.O. 338= 

A. I. R. 1926 All. 692, 
—Bights of tenant— EYiotion. 

A tenant whose lease had determined cannot 


eviot a landlord legally in possession of the pro- 
perty even if that landlord has been let into pos- 
session by the quondam tenant. {Le Rossignol and 
fril6er/oree, JJ.). Md. MumTAZ HusSAIN KhAN 
V. NAURANG AHMAD. 60 I.O. 802= 

8 L.L.J. 227= A.I.R. 1921 Lah. 220. 
—Rights of tenant- Fishery. 

- The settlement of land carries with it the 

right to fish when there is water upon it unless 
and until the landlord shows that the fishing 
right was reserved to him. Jones y. Dauies, (1902) 
86 L. T. 477, Rel. on. (Fasl AH and Chatterji, JJ,), 
JAIGOBIND SINQH V. BHAWANI SlNQH. 

0 Pat. 401=A.La. 1980 Pat. 382. 

— Bights of fishery, pass to tenant tutncidenfal 

to the lease. 

The ownership of free natural elements suoh ai 
air and water and of all wild animals living there- 
in is obtained by ooonpanoy or appropriation. 
It is a right Inoidental to the ownership of land 
upon which the air or the water lies. 

A raiyat taking a lease of a fishery only cannot 
acquire an ooonpanoy right therein, but if he takes 
a lease of a holding of whloh part is under water, 
then his right to the aoquialtlon of oooupanov riDhta 
In the entire holding, inolnalve of the pStion 
which forms the bed of the water cannot U 
defeated. 

The landlord of course may reserve the right ol 

fishery when letting out the land, hat suoh a re- 

aervation IB, strictly speaking, a re-grant of the 

right by the tenant to tho landlord, • " 

The position of who is a tenure-holdet 

IS even stronger than that 9 f an oeowpano/ roi|^ 


Slid 
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tiNDLORD AND TENANT-Rlghta of tenant- 
Grazing. 

he enjoys all the rights of his lessor and as be* 
iween himself and ihe plaintiff lessee there can be 
no doubt that, in the absence of any express re* 
servation, be is entithd both to the water and to 
the fish. {MuUih and Boss, JJ.). Henry Hill and 
C o. V. SHEORAJ Rai. 64 I. c. 346= 

3 Pat.L.T. 53=1922 P.H.C.C. 195= 

A. I. R. 1922 Pat. 9. 

— Rights of tenant— Grazing. 

——A person who is a tenant in one mahal of a 
village cannot claim to graze his cattle in the waste 
land in another mahal of that village. (Halltfax^ 
A.J.C.), SiDHGOPAL 0. TARA. 100 1.0.785= 

A.I.R. 1927 Rag. 199. 

■ Tenants of malguzari villages are entitled to 

graze 2 bullocks, 1 cow, 1 calf and 1 she-bufialo 
per 20 acres. {Prideaux, A.J.C.). Madhorao v, 
LAXMANBAO. 87 I. C. 1054= 

A. I. R. 1925 Rag. 371. 

^Rights of tenant— Inheritance. 

■I -A brother who was separate from the deceas* 
ed and did not at the date of his death share in 
the cultivation of the holding, has no right to the 
tenancy land of the deceased. {Raza, J.), DALAI 

Lal t>. Mt. Ram Rati. £8 I. C. 1051= 

8 L.R.A.Rcy. 154 = A.1.R, 1927 Oudh 65. 
—Rights of tenant— Irrigation. 

' —Tenant can use water from the well for irrigat- 
ing other fields held from other landlord. 

The defendant transferred to the plaintifi a cer- 
tain plot which was bis iir land and of which he 

accordingly became the ex*ptoprictary tenant. 
There was a well in the plot. The defendant used 
the water of the well for irrigating other plots 
of laud which he held as sub-tenant under 
another landlord. The plaintifi sued for an in- 
junction to restrain the defendant from using the 
water of the well and for damages. It was not 
pleaded that the tenant’s use of the water had in 
any way resulted in injury or loss of any kind to 
the zemindar not was any oustom been alleged by 
which the zemindar was entitled to limit the use of 

well in the plots occupied by the tenant, 

field, that the suit should fail. {Neave, J.). 

LACHMI NABAIN V. MOOLI. 85 1.0.537 = 

^ A.I.R. 1925 All. 571. 

—Rights of tenant— Kattubadi. 

^Where there is privity of possession and no 

privity of contract the tenants are liable only for 
Kattuoadi for land in their possession. 11 L.SV. 523, 
Bel. on. (Hamesain, J.). Raja 

—Rights of tenant— Lease. . • 

——The mote fact that the Settlement authori- 
ties did not record the under-tenancies as being 
included in the defendant’s teuanoies oanuot afieoc 
the right of tho latter if as a matter of fact they 
formed tho subject-matter of tho lease. (Cliatlerjea 

Panlon, JJ.). KAJ KUUABI 

806. 

—Rights of tenant— Ownership. 

'ihe gatr majruha lands and pnma 

facie belong to the proprietors unless the tenants 
prove poaitively that iney are part and parcel of 
iheit tenure. {Jwala Prasad and Adams, JJ.). 
BITAOAM TKWABI .. GVA 

—Rights of tenant— Partition. 

l-ionttutb in common have a right to claitn 

paxtitien of thvir sharo in tho teuano/ holding and 


LARDLORD AND TENANT Rights of tenant- 
titatua. 

a Civil Court has jurisdiction to grant the decree 
prayed for, 18 All. 334, Rel. on. (Basan and King, 
JJ.). Ram Shankar v. Mandankani Prasad. 

lOD I.O. 570=4 O.W.N. 177=2 Luck. 421 = 

A.I.R. 1927 Oudh 147. 
—Rights of tenant— Possession. 

A tenant’s right to retain possession of plots 

appurtenant to his residential plot free of rent 
ceases upon his employment of the plots for pur* 
poses of cultivation. (Ashworlh, J.), SBEO Raj 
Singh V. kunj behari. 105 1.0.878 = 

8 L.R.A. Rev. 297=A.I.R. 1927 All. 720. 
If a person has been paying rent for the pro- 
perty in dispute to the landlord and if he has no 
under- proprietary title in that property he cannot 
convert his derivative possession into a hostile 
one and thereby acquire title by prescription. A.I.R. 
1923 P.C. 118, Ref. on. (Wazir Hasan, A.J.G.). 
Gaya Prasad v. alau Singh. 88 I.O. 53= 

A.I.R. 1925 Oudh 751. 

—Rights of tenant— Roraoval of manure. 

TonantSp who acquire agricultural holdings In 

the zamiudar’s village and who also acquire lands 
on which they build their houses for residonoo 
must bo deemed to acquire those rights with all 
the incidents, appertaining to such rights and one 
of the incidents is their disability to remove the 
manure from one village to another. [Wazir Hasan, 

C.J.andliaza, J.). Parmeshur DIN v. BiaaAii- 

BHAU SINGH. 

A.I.R. 1930 Oudh 361. 

—Rights of tenant— Repairs. v * t 

Necessary repairs can bo carried out by tenarit 

and expenses deducted from tent. (Pearson, J,). 

GOPIBAM BHOTICA V. BlSSESWAR DUTT. 

93 I.O. 81 = 43 O.L.J. 94=A.1.R. 1926 Cal. 540. 

—Rights of tenant— Residence. . , .t. 

A tenant cultivating land in a mahal other 

than the mahal which is owned by tho co-sharet 
plaintifi is not debarred from acquiring rights of 
residential nature in plaintiS’s mahal. 30 All. 282 
IP.B.), Foil. [Stuart, O.J. and Ookaran Mh Mssra, 
J.). Rajkrishna V. Sahbb Bakhsh. 

96 I.C. 10«=3 O.W.N. 

—Rights of tenant— Sahan. 

——The ryots in the village are entitled to put to 
Buoh use their sahan as suits their convenience 
provided by doing so they do not in any way ad- 
versely afieot the proprietary 
data. 35 All. 292 ; 4 U.L.J. 454 ; 

Foil.] 10 I.C. 284 ; 25 I.O. 59 and (18to) A.W.N. 

325, Dist. [igoal Ahmad, J.). 

SINQB «. LAL BAHADOB SIBGH. ^ “ 2 , Al'l 330. 

—Rights of tenant— Splitting of holdings. 
_^A holding onnnol be split up or enb dmded 
without the consent of the tenant and a tenant 
a right to insist that his holding should be kept in 

tact in tho state in which it was first , f 

between oo-shatets themselves there is no doubt 
division of aroa and tho rant But 00 f« »a . ‘h® 
tenants ate ooncerned the holding is an un 
one and all tho persons tvho are 

landlords in respect of tho tenancy, 

and dd«nl, JJ.). 

Z^ro!orrlTo.‘t‘l‘nanoy oreated^^^^o^^ 

Sm and orto^rr^ultoal purposes, tho 
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LANDLORD AND lENANT-Elghta of tenant- 
Status. 

tenant is a raiyat holding at a fixed rate o£ rout, 
and such tenant has the right to cut and appro- 
priate trees from his land and has a permanent and 
transferable righv in his holding : 2l C. W. N. 63G, 
Foil. {Ranl:in, C.J. and J.). HEilANGiNI 

DASSI «. ASUTOoH DAS. 113 IX. 508- 

A.I.R. 1929 Gal. 330. 

. —A tenancy can only come to an end by the 
ejectment of the tenant or his relinquishment of 
the holding. Where on the death of a tenant, his 
heirs enter into possession, his rights devolve on 
his heirs, and if no step is taken by the zamindar 
or by these heirs to divest themselves of the 
tenancy, it must be held that these heirs continue 
to be tenants. 11 0. 0, 292, Dist. (Wazir Hasan 
and Pullan, JJ.). KRIPAL v. Gdbdas. 

105 I.C. 219=4 O.W.N. 673 = A.I.R. 1927 Oudh 327. 
—Rights of tenant— Suit. 

A person holding under a lease granted before 

a suit, is not bound by the decision against his 
lessor in that suit if he is not a party to it. 
33 Mad. 459, Dist. 8 All. 324; 32 Cal. 357; 35 Bom. 
297; 40 Bom. 679 and 36 California 489, Foil. 
{Oldfitld and jRamesam, JJ.). MUSSAN HAJI v. 
Thavara Koran. 69 I.C. 979=14 M.L.W. 387= 
1921 M.W.N. 679=A.I.R. 1921 Mad. 709= 

41 M.L.J. 392. 


—Rights of tenant— Title. 

Where the tenant holding land under a land- 
lord on condition to pay rent to superior landlord 
made a default in payment of the rent, upon 
which the superior landlord obtained ex parte dec- 
ree in a runt suit and in its execution sold the les- 
sors right which was again purchased by the tenant, 
Held, that the tenant constituted himself as a 
trustee for the landlord and did not acquire an 
independent title. (B..5. Gliose and Hoy, JJ,), 
MaHORUDDI SHBIEH V, SAFED ALI. 

iOS I. C. 779=A.I.K. 1928 Cal. 103. 
— — Where one of the co-heirs obtains possession 
of the holding and applies for registration of his 
name and is rocognized by the landlord as the sole 
tenant, the title of the other oo*heiis ie not ex- 
tinguished. (Dos and Allanson, JJ,). Hit Habain 
S lNQH V, KAMBABAX BAI. 115 I.C. 196= 

7 fat. 733=9 P.L.T. 484=A.1.R. 1928 Pat. 459. 

An open and adverse assertion by a tenant 

that the land which he has held is rent free may, 
after the lapse of the period of limitation, create 
a presumption that the tenure has been held with- 
out payment of rent, even as against the landlord. 
The tenant may be asseitlon of adverse title 
acquire a limited interest in the land which he 
holds. {SuhrawardyandChoUnefiJJ.). Ceattba 
Nath Ohoodhoby v. Babab ali, 86 1.0. 839= 

29 O.U.B. a38=A.l.B. 1929 Cal. 633. 

A tenant cannot set up an adverse title to the 
landlord. (Bywes and Stuart, JJ,). DEBI PBASAD 
V. MT. GUJAB. 68 I.C. 780=20 k.L.S. 696= 

, A.I.R. 1922 All. 423. 

*"RightB of tenant — Transfer. 

There is ne general rule of law whioh oan be 
invoked against the ocouplei’s right to transfer in 
a town. Whether that right of transfer be in respeot 
of the site, or in respect cf the oonstznotions stand- 
ing on the site, it is for the person who assorts a 
superior title to establish it and unless a title 
which prohibits the transfer oan bo established the 
transfer will stand good. A.I.R. 1928 Oudh 488 
Bel. on, {Sluart, 0, J. and Roza, J.). B. Kah’ 
BAIya XiAXi V. Syed Hamid all 122 I.C. 774= 

7 O.W.N. 27laA.l,R. loao Oudh 236. 


LANDLORD AND TENANT— Battlement. 
—Settlement. 

The landlord holding under a settlement can 

enforce ri.jht independent of the selthment. 

Although a person holding settlement from 
Government of Government Jihas inahal or 
temporarily settled estate is bound under 
terms of the settlement to recognize the tenants or 
tenure-holders mentioned in the settlement papers, 
there is nothing in the law which prevents the 
setthment holder from enforcing a right he has 
obtained otherwise than under settlement from 
Government. 32 Cal. 463 «; 87 Cal. 449; 5 C.Xi.T . 6< ; 
11 C.L.J. 68; 24 C.W.N. 53 and 3 P.L.J. 394, Ref. 

The landlord who was a temporary tenant-holder 
from the Government, purchased the tenants hold- 
ing in execution of a rent decree and obtained 
symbolical possession in 1918, but having failed to 
get actual possession sued the tenant for khas 
possession. Previous to filing the suit the land- 
lord has executed an agreement in favour of the 
Government and thereby agreeing to respect the 
rights of the recorded right in settlement papers. 
The tenants were recorded as settled raiyats.in the 
Record of-Rights finally published, it was also 
pleaded that the tenant was recognised as suoh 
though no rent was paid as a suit was iobtituted by 
the co-sharer of the landlord for rent for period 
subsequent to 1918 to whioh the landlord was made 
a party, 

Held. (Pe Suhratcardy, J.).— That the landlord 
was entitled to ejeot the tenant as the suit was 
brought not as settlement holder but as pnrobaser 
and therefore, he bad right to enforoe his right 
obtained under the decree as opposed to bis rights 
under the settlement. 

That the mero faot the landlord was a party to 
the rent suit did not constitute any rcooguition. 

Pec Jack, J.— That in agreement under the 
settlement with the Government to respeot the 
rights of the tenants as recorded in the Reooed-of- 
Bights, the landlord in tho oicoumstances of the 
case should not be held to have undertaken to 
forego his existing right under the decree. 
{Suhrawardy and Jack, JJ.). Sdresb OHANDBA 
D.\8 V. Gobind Chandra. 33 C.W.N. 1213 = 

A.l.R. 1930 Cal. 306. 

A cultivator who has acquired permanent 

rights of ocoupaooymay pucobaso the melvaram of 
the lands so as to become the absolute proprietor, 
but if he considers himself to be the owner of the 
kudivaram it is not likely that he would expressly 
purchase the latter without some Indication that 
he was only doing so to avoid disputes. {Lord 
Sahesen.) SUBBAMANYA CHErTIAR v. SDBRA- 
MANYA MUDALIAR. 116 I.C. 601= 

31 Bom. L.R. 830=33 M.W.N. 734= 
SO M.L.W. 30=86 I.A. 248=52 Mad. 549= 
1929 M.W.N. 561=A.I.K. 1929 P.Q. 156= 

5/ M.L.J. 1 (P.G.). 

Q» 0 sfton o/bona fides o/seUlement depends on 

whether it was taken from person actually in poshes* 
sion. 

The pcinoiple of the Full Bench doolslon in 20 Oal, 
708 only applies whore caiyats aco settled upon 
land by a person in da facto possossion as land- 
lord who is aftocwacds found to have no title. It 
is not applioablo to every boundary dispute or Ih 
every oaso where a question of paiool or no pacooi 
arises, Tho question as to whether a aettUment 
is bona fide or not depends on the oiroumatanoes 
as to whether the settlement was taken from a 

poison who although was ulUiimtely lovmd tu 
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have BO title, was at any rate in actual possession 
of the lands in suit. {Rankin^ C.J. and Hitter, J.). 
Moeesiichandra y. Hemendra Nath. 

107 I.C. 93=48 a. L. J. 573= A. I. R. 1928 Cal. 1C4. 

The Government stands in the same position 
as an ordinary Zemindar in respect of Noabad 
lands. It may settle lands like any other ordinary 
Zemindar and is not bound to settle the lands with 
the party in possession. {Chatterjee and Pearson, 
JJ.). Nazir ABiiED Choudhry v. Secretary 
OF State. 69 I.C. 74=26 C.W.N. 913= 

33 G.L.J. 580=A.I.R. 1922 Cal. 337. 

“Shamilat. 

As the tights of a proprietor in the shamilat 

are not a mere accessory to the land held by him an 
alienation of the latter does not ipso facto convey 
any tights in the former to the alienee. 115 P. R. 
1894 ; 113 P.R. 1901 ; 75 P.W.R. 1910 ; 2 and 3 P.R. 
1917 ; A.I.R. 1921 Lab. 263 ; A.I.R, 1925 Lab. 105 
and A.I.R. 1923 Lah. 350, Foll.\ 10 P.R. 1894, Dis/. 
{Teli Chand ajid Bhide, JJ.), Rahjian y. Sai. 

109 I.C. 24=9 Lah. 501 = 29 P.L.R. 624= 

A.I.R. 1928 Lah. 922. 

■ . Where the wajib-ul-arzes of a village of 1854, 

1862 and 1901-02 contained a condition that the 
shamilat land of the village should not be parti- 
tioned, but the condition was absent from the 
wajib-ul-arz of 1921, which did not expressly say 
that the lands in dispute will hereafter be subject 
to partition, 

HeW, that the condition as regards the imparti- 
bilityofthe shamilat land of the village is still 
binding. (S/iadi Lai, GJ. and Bhide, J.). NandU 
y. JAIMAL. 108 I. C. 170=10 L.L.J. 45— 

A. l.R. 1928 Lah. 150. 
— An occupancy tenant who occupied a portion 
of the shamilat land with the consent or the acqui- 
escence of the proprietors for agricultural pur- 
poses, cannot be disturbed in his _ possession so 
long as he remains a tenant in the village and uses 
the site for the purpose for which it was given ; 
but if ho diverts the site to other purposes, as for 
instance, to build upon, and disclaiming the title 
of tho proprietors, sets up an adverse title m 
himself, he forfeits his rights of user and is liable 
to ejectment at the suit of the proprietors. 
66 P.R. 1885, Foil (Harrison, J.). SlKGH^ 

KHUSHAI, SINGH. ^ J ^ j2Vi!;h“3lF. 

Shamilat land cannot be treated as an acces- 
sory to tho Maliki land. 75 P. W. R. 1910, 
(Abdul Raoof and Moti Sagar,^JJ.). SHANKARi DA^ 
i. MALL 63 I.C. 746=3 L.L.J. 369- 


A.l.R. 1921 Lah. 263 


—Sir land. 

Where sir land has been distributed and has 

- U the land is sir land ocoupaney rights can- 
t ho acquired ir, it. 

-—-Purchaser of entire sir righU can only gel 
khudkhast-Sir rights though allomd only pro- 
prietors, ore distinct from mere propnelary rigni. 
The purchaser of the rights of three out of four 

brothers being the joint I-" /.L' ios- 

can bo ojt cted by tho fourth brother if ho 
aession of his (the fourth brother’s) portion. When 
a sale of sir rights takes place m this ^ 

vendors olono loeo their rights and obtain mstoad 


LANDLORD AND TENANT — Bub tODaney. 

Gx pi Dprietary rights in a proportionate share of the 
holding and a person jointly interested in the air 
kheta docs not lose his sir rights. 

Tho acquisition of sir tights by purch.-iso is not 
allowed. What tho purchaser who takes actual 
cul'.ivatory possefsion of the land under the sale of 
the entire sir gets, is, not as his sir but as his 
khuikaJit. 

A sir holder’s right consists in exclusive posses- 
sion together with the fact that no person cultivat- 
ing under him can acquire occupancy rights. 
Thus though sir rights can only beheld by a pro- 
prietor they amount to something further and apart 
from the mere proprietary rights. It is possible 
that in a joint and undivided village the fact of the 
proprietary rights in the whole village remaining 
joint may not come in the way of each proprietor 
having his own separate sir rights. (Daniels, J.). 
Ram PRASAD Singh y. Janki Prasad Singh. 

80 I.C. SSg=A.I.R 1929 All. 93. 
■After the accrual of the ex-proprietacy rights 

m m . . * « « 


.... # V 

it is open to the ex-proprietary tenant to abandon 
them. (Daniels and Dalai, JJ.). ZOLAI MisiRv. 
Muneshar KoERI. 84 I.0. 115=22 A.L.J. 463= 

A.I.R. 1924 All. 737. 
A vendor holding sir land becomes an ex-pro- 
prietary tenant of the entire proprietary body and 
not merely of his vendor. (Daniels, J,). LAGAN Rai 
V. Raja Rai. 77 I.C. 1025=9 L.R. A. Rev. 116= 

A.I.R. 1924 All. 907. 

\Vhcre tho Revenue Officer’s sanction is given 

for tho mortgage of cultivating rights in Sir 
land, they enure to the mortgagee even if a mort- 
gagee decree is passed ©n the basis of an arbitration 
award based on the original mortgage. (Baker, J.C. 
and Prideaux, A.J.C.). GANPAT RaO y. MT. 
TULSABAI. 78 I.C. 853= A.I.R. 1924 Nag. 419. 
—Sub-tenancy. 

Where in temporarily settled estates Govern- 
ment has prohibited sub-letting lands at a rote 
higher than that fixed by temporary settlement, 
contract to sub let at a higher rent cannot be en- 
forood. 32 Cal. 463 and 37 Cal. 449, Dist. (Suhra’ 
tcardy and Qarlick, JJ.). BANSIDHAB DOBEY v. 
BUDANGAL DAS. Il7 I.C. 604=49 C.L.J. 65= 

33 C.W.N. 362=A.I.R. 1928 Cal. 763. 

A sub tenant haviDg once attorned to his 

lessors is not at liberty to attorn to some 
party. Such an attornment as regards a third 
party would be wholly null and void. 14 P.R. 
1898, Rel. on ; (1918) M.W.N. 38 and A. I. R. 1925 
Mad. 148, DwL (Martineau and DaUp Singn,JJ.h 
Obedub Rahman v. Dabbobilal. 

98 I.C. 584=7 Lah. 423* 
27 P.L.R. 663= A. I.R. 1927 Lah.l. 

-The tenancy of sub-tenant comes to an end 

on tho death of the principal tenant, and it is not 
necessary for the landlord to issue a notice of 
ejectment against the sub-tenant. (Gokaran Nath 
Misra, J.). JODHA y. DabBARI LAL. 

104 I.C. 193=2 Luck. 612=1 1'-C- 285= 

A. I. R. 1927 Oudb 839. 

Sub-tenant remaining in possession after the 

determination of the lease is liable for 

damages for so remaining m 

J.). KUPPDSWAMI PIMAI 0. MD. SA“B. 

' 84 I.C. 306=1926 M. W. N. 266= 

A. I. R- 1926 Mad. 566. 

Whore a sub-tenant pays part of ‘h® tent to 

tho tenant as balance of the rent fart of » 

directly to the Official Assignee of the insolvons 

landlord credit most bo Biwn for all amounts paid 
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CrVIIi, CRIMINAL AND REVENUE 


landlord and TENANT’^Sarrender. 

to the Offici.'vl Assignee. [Coutls-Troiter and 
Ramesam, JJ.)’ M. Dobaiswamy v. IC, Naba* 
y/LNA. 68 G. 983=16 M.L.W. 137= 

1922 M.W.N. 462 = 32 M.L.T. 288 = 
A.l.R. 1922 Mad. 445=43 M.L.J. 268. 

—Surrender. 

Mere getting reduction of rent for diluviftted 

land does nob amount to relinquishment of the 
tenaut's rights therein in the absence of proof that 
be never intended to hold the land whe-n reformed. 
41 Cal. 6S3 {P.C.}, Foil. {Duval and Mitter, JJ.). 
AZIMDDDIN «. ALI HASAN. 100 I. C. 687= 

A.l.R. 1927 Cal. 921. 

Where after the death of a Hindu father his 

sons surrendered the holding to the landlord in 
satisfaction of the debts due from their father, 

Held, that as son ^vho Is merely separated in 
residence and mess, but not in estate, cannot 
claim his share but the landlord would uot be 
entitled to ‘actual physical posscssioQ of the hold- 
ing until partition among the sons. He could only 
enjoy what he could legally get by a surrender 
from a fractional body of co-tenants. {Kinkhede, 
A.J.C.). KALIBAM KUNBI V. Bajilal. 

97 I.O. 730=9 N.L.J. 163 = A.I.R. 1927 Nag. 107. 
'A surrender of an occupancy holding by the 
tenant after the transfer of a share of the holding 
is invalid In so far as it professes to aflect the 
interest of the transferee. {Walmsley and Mukerji, 
JJ.). JOQEBH CHANDRA ROY V. TAZAR ALI. 

85 l.C. 757 = A.l.R. 1925 Cal. 1238. 

' 'A transfer of property implies that the 
person in whose favour the property is transferred 
acquires the right of the transferor in the said 
property but such an incident cannot be postu- 
lated of a tenant surrendering his tenant right in 
favour of his landlord, [Findlay, Ojjg. J.C.), 
MABOTI V. KRISHNA Rao. 89 I. C. 174= 

A.l.R. 1925 Mag. 45S. 

’ A tenant, even after having created an 
encumbrance, can surrender his holding, 4 P.L.T. 
681 (F.B.), Foil. {Ross and Zul want Sahay, JJ.). 

Pbatap udai hath v. Mahabib Saeu. 

88 l.C. 1032=4 Pat. 838 = 6 P.L.T. 500= 
1925 P.H.C.O. 320= A.l.R, 1925 Pat. 741. 
— The dofendants-tenants gave a notice to the 
plaintiS and the other oo-shareiB in the property, 
that they had vacated the demised premises and 
that the owners should take possession of the same. 
It was further stated in that notice. that they would 
not be liable to pay rent any longer if the owners 
did not take possession. 

Held, that the notice was an absolute and an 
unqualified notice in terms and was therefore a 
good notice of relinquishment in law. (ifofi Sagar, 
J.). Ram QoPAL Bhaqwan Das v. Premeshbi 

78 l.C. 870=6 L.L.J. 197= 
A.l.R. 1924 Lah. 474. 

—Surrender which is not Iona fide, being 

fraudulent, passes no right to landlord and need not 
he avoided. {Jwala Prasad and Ross, JJ.) 
EAMORAON w. DOMAN KalaL. 75 1.0 209 = 
2 Pat. 898=4 P.L.T. 862=1924 P.H O.C. 117 = 

A.l.R. 1924 Pat. 100. 

^-“Affcar the death of a tenant of a fixed rate 

Imlding the zamlndar took forcible poaaoBsion and 
the auooesBor made no attempt to recover, 

HsW, the inaction as to the recovery of posses- 

is equivalent to a aucfendor 
,qi the holding. But that surrender would not 
wept the mortgage in favour of the plalntifia. 


L&NDLORD AND TENANT-Tenancy-at-wIIl. 

(ilfeers, C. J. (. id Banerji, J.). BAM Khelawan 
f. Bru Lal. 71 l.C. 991 = 21 A. L. J. 296= 

4 L.R.A. Rev. 169= A.l.R. 1923 All. 295. 


Decree obtained by morlgagee without implead- 
ing landlord, does not aJUct the landlord. 

Where a ryot mortgages his holding and then 
surrenders it to the landlord, and the mortgagee 
sues ou the mortgage without impleading the land- 
lord and obtains a decree, 

Held, that the purchaser at an auotion sale in 
execution of the decree or bis vendee cannot olaim 
possession against the landlord in a suit to en- 
force the decree iu the mortgage suit. 


Per Wupfer, J . — In view of the circumstances 
that in 1897 eleven years prior to the passing of the 
Act. the land was let as kamatam land and conti- 
nued to be So let until 1905 when the landlord took 
it under personal cultivation, that thereafter and 
np to and even at the date of the plaintiff’s suit it 
was cultivated by the landlord himself and that 
the same was surrounded by the kamatam lands of 
the zamlndar, it'was too late to contend successfully 
that the land was not the private land of the zamin- 
dar whatever might have been the result if the 
mortgagee had brought his suit on his mortgage 
against his mortgagor in 1857 when the latter took 
the land on lease in 1697 directly after hU surren- 
der. The landlord not having been a patty to the 
mortgage suit was not bound by the decree and 
baing himself in possession of his kamatam land 
could not be ejected, {Sadasiva Aiyar and 
Napier, JJ.). Raja Venkata Ramiae v. Lanka 
LaKSHMINABAYANA. 66 l.C. 376= 

45 Mad. 39=30 M.L.T. 188= 
15 M.L.W. 218=1921 M.W.N. 615 = 
A. I. R. 1922 Mad. 281=42 M.L.J. 161. 

—Tenancy right, nature of. 

Confusion of thought arises out of regarding 

the tenancy right as something carved out'^of the 
proprietary right which [leaves a vacuum when it is 
destroyed. It is a right auporimpoeod on the pro- 
prietorship; an encumbeanoe differing only in 
details from possessory mortgage and when it is 
destroyed it leaves the proprietary right unencum- 
bered in the hands of the owner. Ejectment of a 
tenant merely extinguishes the tenancy right; it 
does not transfer it to the ejector. iHallifax 

A.J.C.). GanapathiTeliv. daji. 

68 l.C. 885= A.l.R, 1923 Nag. 39, 
— Tenanoy-at'Vill. 

Transferee of a hotsse buiU on the abadi land 

acquires no right and can he ejected as trespasser bu 
landlord. * 


According to the general custom prevalent in the 
United Provinces of Agra and Oudh a person 
agciouUurist or agtlouUural tenant, who is 
allowed by a zemindar to build a house 
for his ^ occupation in the abadi, obtains 
if there is no special oontraot to the eon* 
traty a mote right to use that house for Mmseif 
and his family so long as ho maintains the house 
that is, prevents it failing down, and so long as 
ho does not abandon the houso by leaving the 
village. As such occupier of a house in the aiad* 
pooupying under the zemindar! ho has. unless hi 
h.s Obt.inea by epooUl grant from the zCnda, 
no interest which he oan sell by a private 
whioh oan be sold in execution of a decree aniw 
him, except his interest in the timber, 
wood work of the house. ^ 

.1 be one but was 

allowed to continue in the occupation of a houu 
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LANDLORD AND TENANT— Tenancy at-wlll. 

Jn thp village makes a gift of the house with the 
pUe. the zerain^aT owner is entitled to recover 
po?s?psion of the site, the right of ownership 
embracing within it the right of possession. The 
ti'an?fer is illegal and invalid as against the land- 
lorl as it is tantamount to a complete abandon- 
ment on the part of the donor of whatever interest 
he bad either in the house or in the ocoupation of 
it. in favour of the donee. 20 All. 248: A.T.R. 1015 
Oudh2eQ: A.I.R. 1927 Oudh 482, Bcf. (Raz-i, J.). 
MD. BHER EHAN V. KUNWAR. Hi I.C. 499= 

A.I.R. 1929 Oodh 314. 

When the tenant is a tenant-at.will and his 

tenancy has been determined by a notice to quit 
under 8. 106. T. P. Act, he is liable to be ejected 
irreppectivo of the terms of thecontr.ict determin- 
ing the tenancy. {Suhrawardy and Duval, •7-7.). 
Bishnu Chandra ^n v. behari LalPrddhan. 

A.I.R. 1928 Cal. 279. 

A tenancy-at-will goes on from year to year 

until put an end to and in the absence of a finding 
th'it the tenancy had been put an end to or was not 
subsisting on the date of the pale, by the tenant to 
a third person, the possession of the purchaser 
would not he adverse to the owner. A.T.R. 1922 
Cal 87:8 W.R. 55 and A.I.R. 1921 Mad. 42. 
Foil. (Odgers, J.). MnnufiESA v. STED Aldt. 

102 I.C. 844=A.I.R. 1927 Mad. 1139. 

•Permission given to a relation to live on 


A — — — — 

premises on account of relationship constitutes a 
tenanoy-at-will. In such a case if the^ defendant 
has improved the property, he Is entitled to be 
compensated at the termination of tenancy for 
those improvements. 6 Cal. 811. Bel. on; 
17 Bom. 736; 18 Bom. 66 and 6 Mad. H. C. 175, Ref. 

{Adon, A.J.C.). MULTBAI v. 

97 I.C. 248= A.I.R. 1926 Smd 98. 

It ia an ingredient of a tenancy-at-will that 

it is determinable at, tbe will of either the landlord 
or the tenant. (Kennedy, J.C. and Aston, A.J.C.). 

SiDiK Ha.ti Yamb V. Mahomed Fardq. 

90 I.C. 1007=21 S L.R. 185= 
A.I.R. 1926 Sind 71. 

•It is settled law both in India and England 


that in the case of a tenancy-at-will no formal 
notice is necessary. A demand for possession is 
sufficient. Tenancy terminable ^^the will ot 
either party is a tenancy-at-will. Where tenancy 
19 determined by the death of either party there can 
bo Dotbins that the heit can take. Thu is also 
tho English Law. 

Muim. J.). RAM™/:;! 333= 

85 I.C. 77 = 6 P.L.T. 377 = 19M 

^When a non-proprietor has occupied oo_m- 

mon land (generally abadi) for several yea« 

tho consent of tho proprietary body 

piected so long as he uses that area for the purpose 
for which it was granted: but the case of tenants- 
It wlin» aifferont. Thoit pOB.esoion » on suBor- 
anco and they have no occupancy r^ht m the land. 

A person who enters on land subject to an 

acreomoDt to bo arrived at as to the rent, etc., and 
XTontinues thereon wUhout any conolud^ 
aRreomont having been arrived at is not » 
within tho Bengal Tenancy Act and is 

eviction-at-will after reasonable 

his effects. (Richardson and Huda. 77.h 

Bepik Chandra Sarear u. Basanta kdmab 

CHAKRAVABTI. 69 I.C. 454=23 O.W.N. 773. 


LANDLORD AND TENANT — Tfipmifi&tlon of 

tenancy. 

—Termination of tenancy. 

Mere payment of rent to a third party claim- 
ing paramount title is not enough to debrniine the 
original tenancy and discontinuance of the tenancy 
must be satisfactorily proved by the party who 
alleges that he took the lease from the paramount 
title-holder, without reference to tho lessor and 
without giving tho lessor to understand that he 
would thenceforward hold not undor the lessor but 
under the paramount title-holder. 3 C. Xj. R, 576, 
Ref. (Cuming and Uukerji, JJ.). JOGENDRA LAL 
V. Mahesh Chandra. 112 I.C. 172= 

55 Cal, 1013=47 C.L.J. 387 = 
32 C.W.N. 539=A.I.R. 1929 Cal. 22. 

Once it is established that tho settlement Is 

made annually the conclusion is 'irresistible that 
at the termination of each year the tenancy ceases 
and that further settlement depends upon the will 
of the landlord; ho can further grant settlement 
or refuse to grant it at his sweet will. Richardson 
V. Langridge, (1811) 4 Taunt 128, Ref. (Jwala 
Prasad and Wort, JJ.). Pratap UDAi NATH v. 
JAGANNATH. 118 I.C. 305=10 P.L.T. 453= 

A.I.R. 1929 Pat. 444. 

■A landlord is not entitled to mesne profits 
for his premises let out by him for immoral pur- 
poses, but once the tenancy is determined aud the 
tenant still continues to remain in possession, 
mesne profits can be allowed, for it cannot be laid 
down as a general principle that once premises are 
used for immoral purposes they shall always 
remain so and that there is no means of terminat- 
ing the immoral use of premises, should the land- 
lord wish to terminate such an agreement, (dsfon, 

i.7.C.). Mt. Mariam Begum w. Mt. Mdngt. 

113 I.C. 366= A.I.R. 1928 Sind 173. 

If a service tenant renounces his character as 
a service tenant and denies tho title, of the land- 
lord to resume the land, the lease to him deter- 
mines and no notice is necessary to eject him. 
25 C.L.J. 339, Foil. (Duval and Mullik, JJ.). SATI 
Prasad Garga Bahadur v. mahesh bhunia. 

103 I. 0. 542=31 C. W. N. 552 = 
A. I. R. 1927 Cal. 561. 
„ lA tenancy does not terminate with tho death 
of the lessee and his heirs and legal representatives 
are liable for the rent unless and until tho lease is 
determined. (Dalip Singh, J.). BHODANathu, 
Mahomed. lOl 1. C. i68=A.I.R. 1927 Lah. 423. 

.A landlord who before the tenancy has 

expired enters on his tenant’s property does not 
ipso /acfo cause the lease to terminate unless a 
forfeiture of the tenancy has accrued. (Marlineau 
and Dalip Singh, JJ.). Obedur Rahman v. 
DARBARI Lad. 98 I.C. 584=7 Lah. 423= 

27 P. L.R. 663= A.I.R. 1927 Lah. 1. 

Disclaimer contained in the pleadings of the 
plaintiff does not entitle the landlord _ to tormi- 
nate tho tenancy and to obtain possession of the 
demised premises In the proceedings jn. 
disolaimet takes place. A.I.B. 1924 Lah. 2S1 (2). 
Foil. {Jai Lai, L). Ka™ ChAND «. AKB4E 

KHAN. 98 I.C. 1099=8^LXJj^«8- 

When an invalid notice of quitting is 

cd by the landlord and the defect is waived y 
him: the lease will be terminated. (Young, J.)^ 
p. MUBOAH.. Ahmab^Mojila.^ 

When tho origin of the tenancy the 

oiroumatances attending its creation 

evidence of tho mode of dealing with tho lantt 
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L&NDLOSD AND TENAHT— Thekadap. 

demised and the acts and oondUion of the patiiea 
generally constitute the evidenoe and may be the 
only e7idence available to prove the nature of the 
tenancy. The purpose of a tenancy may be altered 
by consent of the contracting parties and when such 
alteration takes place the incidents of the tenancy 
may not be identical with those at its inception. 
27 Oal. 670, Foil. {Mooherji and Chotzner, JJ.). 
MAKHAN LAIiDE V. ARUN BALA Dflbl. 73 I.C. 2= 

A.I.R. 1924 Cal. 46S. 

— Thekadar. 

No thekadar can bind the landlord and so 
lease executed by thekadar is only efieotive during 
the period of tbeka. A.I.R. 1929 Oudhl2, Foil. 

J.). Ghhaltabpal Singh u.BradrsH' 
WAR Prasad Singh. if L.R.A. Rev. 18= 

A.I.R. 1930 Oudh49. 

« ■ -Onus i$ on landlord to prove restriction on 

ihelcadar' 5 powers as landlord. 

Where the thekadar leases certain land to a 
person for a certain period and after the expiry of 
the period the landlord gives a lease of the same 
to another person, the lessee from the thekadar is 
entitled to hold the land until he is legally ejected 
and, as no such ejectment according to law takes 
place the lessee from Landlord cannot claim posses- 
sion in virtue of their lease. In such a case it is 
for the landowner to show as against the tenants 
who have been admitted to tenancy by the theka* 
dar ; (a) that be restricted hie thekadar’s ordinary 
powers as a landlord which was known to the 
tenants ; and (b) that the transactions between 
the thekadar and the tenants were not made in 
good faith in the ordinary course of village business 
and management. 6.D. 9 of 1892, Foil. {Pullan, 
J.). GUB SABAN V. JAGANNATH. 107 I. C. 896= 

8 O.W.N. 42=10 L.R.A. Rev. 19= 

A.I.R. 1928 Oudh 240. 

. . -—Even where persons had obtained nothing 
more than a right as thekadars under the settle- 
ment Court decree yet where they have been treated 
as under-proprietors lor a consecutive period of 
more than 12 years it is not open to the Courts 
to refuse them recognition as undei-proprietors. 
A.I.B. 1922 P.O. 863, Foil. {Stuart, G.J. and Raza^ 
J.). GAYA Box Singh v. Himmat Bahadur* 
Singh. loi I. 0. S66=A.1.R. 1927 Oudh 856. 

* —In a suit by a thekadar against his joint 
thekadar entrusted with collection of rent and 
keeping aooounts, In which the plaintifi seeks to 
make the defendant liable not only for the profits 
which the latter has actually collected but for 
those which through gross negligence or mlsoon- 
duct he has omitted to oolleot, the burden of prov- 
ing BUoh negligence or misoonduot rests in the first 
instance on the plaintifi. 12 All. 301 (F. B.), Ril. 
on. {WasirBasan and Rasa,JJ.). RAM PADA- 
EATHv. GANGAPBASHAD. 991.0.188= 

8 O.W N. (Sup.) 271=8 L.R.A. Rev. 31= 

A.I.R. 1927 Oudh 90, 
—It was distinctly stipulated in the theka 
that the thekadar should not lease out land or 
create new tenants, and that if the lessor sufierod 
in conseqaenoe of the thekadar's action he might 
sue the thekadar for damages, 

Beld, that a distinct prohibition does not cease 
to be a prohibition because the person who acts 
against the terms of that prohibition is made liable 
for damages, and therefore the tenants oieated by 
the thekadar cannot olaim to be tenants. (Baffon, 
J.C.), MULLOO V. BBTH EUHDANLAL. 

71 1. 0. 883=7 H. L. J. 85ai 
t J-i ...; A. I. R. 1928 Rag. 189 ,- 

D. D. VOL. 111—134 


LANDLORD AND TENANT— Tpeoi—Ownewhft 
In. 


—Trees— Ownership In. T 

Where there is an entry in Record' of ‘Rights 

the effect that tenant had entire rights on tress, UnofU 
held entitled to tree. . '■ 

The entry in the Record-of-Rights was to tire 
efiect that the tenant had the entire right In 
trees and the pleadings of the tenant made iTo 
reference whatever to the custom in that looslUy 
or village enabling tenants to out and appropriate 
timber not did he set it out as one of the incidents 
of the tenancy. All that he stated was that 
ancestors had planted the trees and he was in 
the habit of appropriating timber, The entry* -in 
Record .of- Rights was made lathe presence of 
landlord and it was not objected to, 

Beld, that the tenant was entitled to appropriate 
the timber as well as to cut it. A. I. B. 1922 Fat. 
497, Bist. {Wort and James, JJ.). SHAKBULLAH o. 
Bddhbaj Misses. 117 1.0. 192= 

A.I.R. 1929 Pat. 687. 
■ —Where a tree-clad waste was leased for riclamd- 
tion no rent is payable for the trees that the tenant 


has saved. 

Where the facts found are that the lessees 
obtained settlement of ttee-olad waste land for the 
purpose of reclamation and that the lease was of 
the land and of the trees and not simply of the 
land apart from the trees that in the course of 
reclaiming they “saved” the trees in dispute and 
have bean growing lac upon them for twenty years 
at least without payment of or demand for separate 
rent for the trees and that they were so in posses- 
sion of the trees on the claim that they were enti’* 
tied to them free of separate rent as being inolnded 
in their holding. 

Beld, that not only bad possession beenthrongh- 
out adverse, but that the trees belonged to the 
raiyat and no rent or lac-toz was payable to the 
landlord, {Adami and ilacpherson, JJ,), UPBN- 
DBA Singh v, subjan Singh. 120 I.O. 756= 
8 Pat. 266=10 P.L.T. 311= A. 1. R. 1929 Pat. 328, 

Under the law before the passing of the 

Transfer of Property Aot, the ownership In the 
timber trees would be in the landlord unless the 
tenant succeeded in proving a custom giving him 
the right to appropriate them. In the case oi 
permanent tenancies dlfiorent oonsidorations will 
arise. 22 Oal. 742. Foil j 37 Oal. 816, Bisf. 
{Suhrawardy and Qraham, JJ.), Kedab Nath 
Bose v. Govind Obandba Das. io 8 l.o. 242= 

32C.V.N. 886. 

1 ‘The alteration by the Government of the 

Standing Order No, 18, and the refusal to Issue 
fresh tree pattas ara not meant to put an end to 
the right over the trees of the tree pattadar. Only 
where the land pattadar and tree pattadu 
happen to bo the same person, the new policy is 
intended to bo carried out and not that the trees 
should be foroibly taken away from the tree 
pattadar and granted to the land pattadar. 86 Mad, 
148, Expl. {Rimesan, J,). Chinnapan NAIDU o. 
M. EAJU QOUND kN. 109 to. gggs, 

A.I.R. 1927 Mad. 717=83 M.L.J. 104 , 

The trees on a holding partake of the nature 

of the holding and in the abaenoe of a eontraot or 
custom to the contrary a tenant has the same 
rightsinrespeofeofthemashe has in the holdW. 
samlndar claiming suoh trees must prove -tome 
speoial contract or oustom. 23 All. 126 anA. 

BhIqwIh'dIL'- -f-). 

BhaqwanDas. 82LO.a»ft=} 

A.I.S. l928.Al|t U9ti 
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LANDLORD AND TENANT— Trees— OwnetiMp 

in. 

The property In trees or in that which is 


likely to become timber, ts in the landlord and the 
property in bushes In the tenant. {Das and Ross, 

jj.). Maharaja Sir Rameshwab Singh 

BAHADUR V. BASDDEVA SINGH. 60 I.O. 521 = 
3P. L.T. 90=6P.,L.J. 127 = 1.I.R. 1923 Pat. 93. 
—Trees— Presamption. 

——It is now a well-recognized presumption that 
a tenant hae a right to out and sell trees planted by 
him. 43 All. 606, Foil. [Daniels, J.). BAM Nath 
V. Mata Sahai. 72 I.O. 108=5 L.R.A. Rev. 40= 

A.I.R. 1923 All. 417. 

—Trees— Rights of landlord. 

The timber of a tree belongs to the zamindar 

when the tree is growing on a tenant’s land and 
that it makes no diderenoe if the tenant happens 
to be an ez-proprietary tenant who himself has 
planted the tree, 9 A. L. J. 672; 24 I. C. 81, Rel, on. 
{Dalai, J.). Nasib Khan v. Faiz Mohammad 
Khan. 121 I.C. 826 = 11 L R.A. Re7. 106= 

A.I.R. 1930 All. 433. 
—The general law is that the zamindar is en- 
titled to the timber although the tenant may have 
the light to cut it and so in order to entitle a 
tenant to appropriate the timber it is incumbent 
upon him to show either a custom to that effect 
or that the right to appropriate It was one of the 
Incidences of the tenancy. 22 0al. 742, Foil. {Wort 
and James, JJ.). Shakullah u. Budhraj 
MIBSIB. 117 I.O. 192=A. I. R. 1929 Pat. 657. 

— — Even when property in trees is icith landlord 
he is not entitled to go on tenants' land to cultivate 
on them. 

Any tree that a laiyat, clearing land for cultiva- 
tion saves, saves for himself and nob for the land- 
lord and it is his own property, in the absence of 
such stipulation in that regard or (sometimes) 
village custom in respect of important fruit trees. 
Furthermore, even whore the timber of a tree or 
pact of it belongs to the landlord, it does not 
follow that he or any one deputed by him, is entit- 
led to enter upon the holding of the raiyat and 
ouUlvato lao on the trees. Thus whore a lessor ex- 
pressly reserved property in the trees growing on 
laasehold land, but allowed phal phultothe lessee, 

the ownership of the trees did not carry with it a 

right to go on the lessee’s lands to cultivate shellao 

on the reserved trees. 24 0. L.J. 21, iisi. on. 

{Adami and Maepherson, JJ.). UpendrA SinQH 

l» SUBJAN SINGH. 120 I.C. 756=8 Pat. 266= 

v. BUBJar. ^ ^ ^ 311=1.I.R. 1929 Pat. 328. 

——If a tenant improves Ms land by growing 

fruit trees, the assessment will bo increased, and 
oonBequently tho landlord's rent will bo 
Bnt the landlord cannot also get rent based on the 
ftfiflessment and in addition rent for the fruit trees. 
{Uacleod, C. J. and Madgavkar, J.). Gangaram «. 
r ANRSH 91 I. C. 318=27 Bora.L.R. 1339= 

A.I.R. 1926 Bora. 49. 

ipjie tenant has the right to out but the la^- 

lotd has the right to appropriate the ^ 

the common law the landlord hag no 

the fruit unless there is a special contract to that 

ofleot. {MMick, Ag. C.J. and 

BHUPAI. MISSIB 0. SABBAN LAU jg” 'pat 125. 

-Where a relationship of landlord and tenant 

exists, the property in trees and their timber lies 
with the landlord and if 

from this general proposition, la alleged it must 
be proved, conolusi VO ly by those who maintain it. 
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{Bucknill and Ross, JJ.). NATHUNI RAI v. 8IB 
RAMESHWAR BiNGH BAHADUR. 73 I.C. 629* 

1 Pat. L.R. Civ. 283= A. I. R. 1924 Pat. 147. 

—Trees— Rights of tenant. 

'A tenant has a right to enjoy all the bene- 
fits of the growing timber on the land during his 
oocupanoy and in the absence of a custom or of a 
contract to the contrary the landlord has no right 
to Interfere with the enjoyment of his tenant of the 
trees upon his holding as long as the relation of 
landlord and tenant subsists. If thus the landlord 
desires to have the privilege during tenancy of en- 
tering upon the tenant’s holding and catting down 
and removing timber he must procure the consent 
of the tenant in that behalf. (1864) W.R. Gap. 867 
and 30 All. 134, Re/.; 22 Cal. 742 and 11 M.I.A. 295 
(P.C.), Dist. {Rinkvi, C.J. and C.C. Ohose, J.). 
KAMAD Krishna Santal v. Madhdsddan 
CHOUDHDBY, 123 I.C. 316=33 C.W.N. 839= 

57 Cal. 344=A.I.R. 1930 Cal. 240. 
When a tree which ex-hypothesi it was in- 
tended that the reclaimer should out down; the 
landlord getting rent for the cultivated area, U 
conserved by the reclaimer, he is nob liable by 
custom or otherwise in the Ranohi District to pay 
rent or a tax in respect of the tree if he cultivates 
lao on it, unless on a stipulation In the original 
settlement to that effect. {Adami and ilacpheraon, 
JJ.). UPENDRA Singh o.SuBJAN Singh. 

120 I.O. 756 = 8 Pat. 268=10 P.L.T. 311=! 

A.I.R. 1929 Pat. 828. 

“Persons, not in possession of land as grove- 

holders hut planting trees thereon during their 
tenancy, have no right to mortgage the trees. They 
have only a tight to enjoy the produce of the trees 
as long as they are in possession but cannot have 
a right of possession over the trees after their 
ejectment. 2 O.O.‘280, Foil. {Gokaran Nath Misra, 
J.), GouRi Shankbr V. Nisam Uddin Khan. 
106I.C.'494=3 Luck. 139 = 4 O.W.N. 1081 = 
9 L.R.A. Rev. 348=A.I.R. 1928 Oudh 19. 
.The tenant has to prove an exception to the 
general law in the form of a local custom entitling 
him to the timber of the trees. If he does this by 
producing the Rocord-of- Rights, this throws the 
burden on the landlord. (Boss, J.). RAMPABICHAN 

Singh v. Bieanji Prasad Singh. 72 I.C. 157= 

4 P.L.T. 243 = 1923 P.H.C.C. 269= 

A.I.R. 1923 Pat. 293. 

— Trees- Right to cut. 

—Xjx oooupanej tenant is not entitled to out 

and remove trees standing on the holding. {Dalai 
and Pullan, JJ.). Abddl Aziz v. Bajai^ 

98 I.C. 1038=8 L.R.A. Rev. 73= 

A.I.R. 1927 All. 176. 

The landlord has no right to out down trees 

forming a grove called Sarna in an Ocaon vllleg®* 
A Sarna is not merely the actual tree which Is 
worshipped but comprises the whole body of trees, 
in the grove in which the trees ate wotshippe , 
stand, and ancient custom forbids any one to out 
trees or branches of trees standing on the Sams 
groves. {Adami and Kulwant Sahay, •//.). PBAYAU 
RAM TlWARI V. DUKHIA MDNDA. 98 I.C. 8M 

8 P.L.T. 219=A.I.R. 1927 Pat. 104. 

‘Occupancy tenants cannot cut and 

spontaneous growth on their holdwgs, *n absence oj 

custom or contract to contrary. trliioh 

In deciding whether there is a custom by whiott 

occupancy tenancy of a village 1 

and use trees of spontaneous growth ^ 

holdings the Court should look at the 

uhare that was made after such tenants cams Into 
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exiatenoe and when it finds that for over thirty-six 
years from the date of the wajib uharz this record 
of custom has held the field it would be right to 
apply it. Occupancy tenants in village Yaiia 
Firozepore in^BuIandahahr District are entitled to 
outi and remove trees of spontaneous growth on 
their holdings. {Sixtart, ./■.). Chunniv. Baldeo 
SIHGH. A.I.R. 1926 All. 1S3. 

The ordinary law is that the tenant has a 

right to out the trees and the landlord has the 
light to appropriate the wood. {Eulwant Sahay, J.), 
Debi Datae Singh v. Mt. gango Kues. 

89 I.C. 1020= A.I.R. 1926 Pat. 68. 
■ Mukarrari tenure-holders have a right to cut 
trees from the land comprised in their lease. 
21 0.W.N. 636, Eef. (ITalmsley and Suhrawardy,JJ.). 
M. ZAMINDABI CO., LTD. v. JAGAT OHANDBA 
DOBE7. 76 I.C. 990= A.I.R. 1925 Cal. 139. 

' Where the plaintiffs were originally muafidars 
of the land and at the time of suit they received a 
share of the produce from the proprietors in lieu 
of the land revenue which was previously paid to 
them, 

Held, that this fact does not establish the 
relationship of landlord and tenant between the 
patties and therefore plaintiffs are not entitled to 
the price of trees out by defendants on the land, 

Held further that the plaintiffs would be the ala 
miI«A:sand the defendants would be the adna 
mulifcs and not nice veraa. (Scoff-Smifh, J.). AYUB 
w. Kibpal Singh. 71 I.C. 827= 

A.I.R. 1924 Lab. 278. 

The trees upon the land are part of the land 

and the light to cut down and sell those trees is 
incident to the proprietorship of the land. 
IIM.I.A. 295 (P.C.),JPo«. {Fawcett, A.J,C.). PiB 
Makhdgm V. Malik Boolkhan. 

79 I.C. 819=16 S.L.R. 87=A.I.R. 1921 Sind 109. 
— Trees— Sale. 

• Even though the sale of a tree on a parti 

land by a sub-tenant is of no avail as against the 
eamlndar, the purchaser having a possessory title 
to the tree is entitled to a decree for damages 
against a person wrongfully cutting and misappro- 
priating it. 24 All. 157, Foil, {Iqbal Ahmad, J.). 
JAwahib Gib v, Jagabnath Prasad. 

100 I. G. 815= A.I.R. 1927 All. 760. 
■■ Where a tenant has no other tights other 
than rights in the trees themselves, a purchaser of 
uuoh trees from the tenant gets only rights in the 
tiihber of the trees and no more. Any other rights 
as to the enjoyment of fruits must be treated as 
destroyed by the sale and on the extinction or 
abandonment of these righta, the owner of the 
land is oleatly entitled to recover possession of his 
land and the purchaser is entitled to remove the 
timber. A.I.R. 1926 Oudh 262, Foil. {WazirSa^an, 
«/•)• Habombd Ahbab V. Laobman Prasad. 

lOS I. 0. 744=4 0. W. N. 970= 

. . A.I.R. 1927 OudbdOa. 

■-Trees— Transfer. 

*7— Unless a tenant having scattered trees In the. 
vUlageihasa transferable right to tbo land on 
^hioh the trees stand, even if he has a right to 
transfer the trees themselves, such transfer will 
uot entitle his transferee to more than the timber 
hi'the trees. A.I.R. 1927 Oudh 605, Appr. and 
AI.R. 1925 Oudh 262, Bef. (Sfuurf, 0. J,, Wanr 
Soianand Ita£a,JJ,), BAOHOHA v. Ja&ina DA 9. 

7 O.V.N. 411=1.I.R. 1930 Oudh 212 (F.B.). 

Where It is found that mango trees were 
Piesomably with the oonsent of the samln< 
Sai ptt the oooupanoy holding by the tenaBt» ' 


LANDLORD AND TENANT— Trespass. 

Held, that the tenant acq^uited no transferable 
tight in the trees. 13 A.L. J. 833, Foil, ; 81 All. 645, 
Dist. (Suiaimon, /.). (SYED) ABDOL Radp V. 
Rajd Muhammad Shah. 73 I.C. 695= 

A.I.R. 1923 All. 349. 

— —Where under the special custom of the vil- 
lage when a tenant, whether he is or is not au 
occupancy tenant, plants trees upon his holding 
with the consent of the landlord, they are transfer- 
able by the tenant, the landlord’s suit for a decla- 
ration that those trees could not be brought to 
Court sale, does not lie. 8 All. 567, Disf.; 10 All. 159, 
Foil. {Stuart, J,). HAR DAYAL SiNQH V. GUB DA- 
7AL Singh. 79 I. C. 942= A.I.R. 1923 All. 181, 

—Trespass. 

Upon the expiration of the terms of a lease 

the lessee becomes a trespasser unless the landlord 
chooses to treat him as a tenant for a fresh term. 
A.I.R. 1922 P.C. 142 and 14 G.W.N. 297, Foil, 
{ifullick and Eulwant Sahay, JJ.), RIKHI NATH 
KUABI V. RANGO MAHTO. 110 I.O. 49M 

7 Pat. 673 = 9 P. L. T. 811= 
A. I. R. 1929 Pat. 18 . 

Where a person ceases to be a proprietor or 

under-piopiietor but continues to be in cooupatlon 
of the land, it is impossible to assume that he is a 
trespasser. On the contrary, presumption would 
be the other way. {Pullan.J,). JamwantiKuAB 
V. Ram Tibath. 107 1. C. 680= 

A.I.R. 1928 Oudh 302. 

A landlord, though he has given lease to a 

third person is entitled, for the purpose of patting 
his lessee in possession, to maintain a suit to eject 
a trespasser. He is not bound to implead the tenant 
in such a suit. A.I.R. 1928 Cal. 192 and 1 M.Ij.W. 
1047, Appr. {Das and Boss, JJ.), DAMODAB PbA- 
BAD V. Laobimi Pbasad. 110 I.C. 642= 

7 Pat. 496=94 P.L.T. 477=A.I.R. 1928 Pat. 8B4. 
^ A landlord is hound to maintain hU tenant 
in peaceful possession of the land and If the pos- 
session of the tenant Is disturbed, he Is entitled to 
maintain an action for possession so that he might 
put the tenant in peaceful possession of the land, 
A.I.R. 1923 Cal. 192 and A.I.R. 1928 Pat. 364, Foil, 
(Zttlwonf Sahay and Maepherson, JJ.). BABOO 
UAHTON V. BHAGWAN das. 112 I.C. 314= 

9 P.L.T. 84Q. 

— ■ Where the plaintiff was the oooupanr^ 
tenant of a certain holding in dispute and the 
defendant took forcible possession of that holding 
without the consent of the plaintiff and the rela- 
tion of landlord and tenant had never been admit- 
ted between the parties by the payment bf rent, 

Held, that the defendant must be regarded aa a 
sub-tenant and was liable to ejectment and 81 / 9, 
N.W.P. Tenancy Act would not apply. A.riR, 1^4 
All. 431, Foil. {Kendall^ J,). GANGA u. JAt 
Kumar. lOO I.O. 392= A.I.R. 1927 A1V648. 

^ The oitoumstances need not be such lie *^0 

imply a contract by a trespasser coming upon the 
land of a rightful o\vner to pay rent In order to 
enable the rightful owner to Jecover damarta'fbe 
use and oooupatlon. The plaintiff may waivb the 
trespass and elect to treat the trespasser as a'ten- 
ant. (B.B. Ghose and Graham, JJA, aAMlDLLA 

V. Nil mamud. 97 I.C. 564=i.I.R.i9a7 0al,18. 

A trespasser cannot by his mere aot oLtieb- 

pass acquire for himself the status of the tenant 
whom ho kept out of possession even thouah tha 
letter’s failure to sue him within 2 years may haVe 
entailed a loss of his t^edy and therafoie a msia 
loss by the tenant of his remedy to bu 4 for dmb«?- 
Sion does not entoii a fotfeliuw os extln^oh^ 
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the tenant right under the C.P. Tenancy Law so 
as to enable the wrong-doet to acquire a new ten- 
ant right by prescription as against the tenant. 
(Kinkhede, A.J.C.). Banan v. KANJIT Sikgh. 

89 I.C. ?52=A.I.R. 1926 Nag. 99. 

Where a trespasser evicts the tenant, the 

landlord is entitled to bring a suit for the purpose 
of having his rights declared as against such 
wrong-doer and for the purpose of being put into 
possession of the land as against him. (Mookerjee 
and Chotener, JJ.), EAJRUMAR Mandalw. ALI 
Mia. 70 I.C. 792 = 37 C.L.J. 94 = 

A.I.R. 1923 Cal. 192. 

It is open to a landlord, where his title is in 

jeopardy from the aggressions of a trespasser, or 
where his title may be injured by a denial of his 
rights over bis land, to bring a suit for possession 
for having his own rights declared against that 
trespasser and to claim khas possession. When a 
landlord sues to eject a trespasser from a tenancy 
holding, it is not open to the defendant, who is not 
a transferee from the tenant and does not hold 
under the tenant, to plead that the tenant has not 
abandoned the holding. {Prideaux, A.J.C.). ALLI- 
BHAI V. SUAUBAO. 64 I.C. 902=18 N.L.R. 82 = 

A.I.R. 1922 Nag. 216. 

. Even if the settlement is by somo of the land- 
lords the title of the tenant cannot bo said to bo so 
defective as to render him a trespasser on the 
strength of it. [Jwala Prasad, A.C.J. and Iloss, J.). 
MATHURA PRASAD V. NAJU KHAN. 80 I.C. 568 = 

4 P.L.T. 696=6 P.L.T. 142=A.I.R. 1921 Pat. 463. 

—Under-proprietary rights. 

— —Where the wording of the patta does more 
than suggest that the holder is an under-proprietor 
and not a tenant, and there is evidence that the 
holder managed and cultivated the uncultivated 
lands, exercised tights of escheat, allowed tenants 
to settle in the village, to plant trees, to sink wells, 
and this the holder or his predecessor has done as 
far hack as the memory of man can go, at least 
from a period prior to annexation, the inevitable 
conclusion Is that the holder is an under-proprietor 
and not tenant or thekadar. (Viscount Dunedin.) 
bibhnath Sarah Singh v. Chandrapal Singh. 

A.I.R. 1930 P.C. 248 (P.O.). 

Under-proprietary rights cannot bo obtained 

by prescription unless they have been asserted 
aaainst a landlord. (PuUan, J.). Bhagibathi v. 
Udesh Singh. 118 1.0.739= 

A.I.R. 1929 Oudh 523. 

landlord is entitled to a declaratory decree as 

cloud is cast upon the landlord's title by the tenant 
claiming under-proprietary right. , ^ 

Tho landlord issued a notice of ejeotmont to tne 
tenants and they contested the notice on the 
ground that they wore under-proprietors. The 
Board of Bevenue decided that the tenants were not 
liable to ejectment as they hold the plots undw a 
special agreement and a decree of the Court. The 
landlord brought a suit for a declaration that the 
tenants ate only tenants of certain plots and had 
no under-proprietary or pukhtadan rights in 

HeWi that it was a case in which a cloud had 
been cast on landlord’s title which had not been 
finally removed by the decision of the Revenue 
Courts which were not competent to decide the 
question of under-proprietary title. The landlord 
had a right to sue and as his claim was not con- 
tested in the sense that the tenants did not assort 
any pukhtadari or under-propnotary right 
lord was entitled to a decree. A.I.R. J^JSP.C. U8. 
7 0.0. 187 ; 7 0.0. 372, D\st. ; A.I.R. 1916 P. 0. loO 


landlord and tenant — Under-proprietary 
rights. 

and A.I.R. 1924 Oudh 69, Polf. {Pullan, J.). Tha- 
KUB Din V. UiiA Prasad Dubey. i08 I.C. 97= 

5 O.W.N. 44= A.I.R. 1928 Oudh 249. 
——Where the under-proprietor obtained by com- 
promise, a lease or theka of the whole village. 

Held, his rights as under-proprietor in respect of 
the plots shown to be hold by him as sir holder 
were not a0ected. (Ron and Pullan, JJ.). 
BlSHilANATH t). SDBAJPAL. 106 I.C. 8 = 

4 O.W.N. 1037 = 9 L.R A. Rev. 342 = 

A.I.R. 1928 Oudh 33. 

Long possession, the origin of which ia not 

traced to have begun in under-proprietary rights, 
cannot create title by adverse possession. 
A.I.R. 1923 P.C. 118. Foil. (Stuart, C.J. and 
Wazir Hasan, J.). JHAQOO SlNOH V. DEPUTY 
CoaiilB., PARTABGABU. 101 I. C. 803 = 

A. I. R. 1927 Oudh 338. 

Acknowledgments and entries in revenue 

papers may bo considered to be very valuable 
evidence of the existence of under-proprietary 
rights when the existence of those rights has not 
been previously negatived, (by a competent Court, 
but where the existonca of the rights has been 
previouely negatived,) subsequent acknowledg- 
ments or entries cannot create such rights. 
A.I.R. 1922 P.C. 383, Dist. (Stuart, C.J. and Raza, 
J.). SHUJAAT Haider v. ali akbab. 

101 I.C. 701 = 10 L-R.A. Rcy. 353 = 
A. I.R. 1927 Oudh 239. 
A man who sets up sir rights does not neces- 
sarily claim under-proprietary rights. 5 O.L.J. 
121, Foil. (liaza and King, JJ.). MAHMUDAIi 
Hasan u. Buldeosingh. lOO I.C. 851 = 

A.I.R. 1927 Oudh 183. 

— '■■■Per WazirHasan, J, — The claim for the status 
of an under-proprietor amounts to no more or less 
than a claim to hold the village in the right of a 
heritable and transferable tenure with a liability 
to pay rent to the taluqdar of the village. (Stuart, 
C.J. and Wazir Hasan, J.). SheO BAHADUR 
Singh v. Bishunath. 99 I.C. 876=2 Luck. 4= 

4 O.W.N. 15=8 L.R.A. Rev. 48= 

A.I.R. 1927 Oudh 74. 
—A perpetual lease, not permitting the lessee 
a right of transfer against tho lessor is merely an 
occupancy holding and not an under-proprietary 
one. (Pullan and Ashworth, A J.Cs.). LACHMl* 
PAD Singh u. Bagwat Singh. 85 I.C. 468= 

A.I.R. 1925 Oudh 527. 

Where certain persons were rcoogaised as 

under-proprietors in the year 1899 by a judicial 
decision and were recorded as such in settlement 

records, . , . , 

Held, a title so long recognised cannot be over- 
thrown. (LordBuckmaster.) PiRTHIPAL SlNOH t>. 

GANE3a Din Singh. 71 1 C, 641=32 M-L.T. 109= 

18M.L.W. 41=30 I.A. 210 ) = 

23 O.C. 396=9 O L.J. 649 = 37 C.L.J- 219 
A. I. R. 1922 P.C. 383=44 M.L.J. 29 (P.C.). 

—The efieotof the letters of the Goveroment of 

India dated the 10th and 19th October, 1859. 

appended as Soh. I to the Oudh Estates Act, is not 

to restore all under-proprietary rights which exis 

ed before the onueLtion of Oudh. Before such 

a right can be relied on, it must be sib™ 

it bis been recognised by ‘•'b tVau 

date of Lord Canniog’s proolamation, eithbr by an 
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Ii&NDLORD AND TENANT— Under-proprietary 
rights- 

.—In a suit to contest a notice of ejectment the 

Court should cancel the notice if the tenant shows 
thathe holds an under proprietary tenure, (ffoijWrw, 

S. M. and Porter, J. if.). KAJ.LU MISIB v. BHAG* 
WATI SINGH. 60 I.O. 142=2 U.P.L.R. (B.R.) 81. 
— ffajlb-al'arz. 

Absence of name in the later laajitful arz as 

non-proprietor resident does not raise the pre- 
sumption that he was a proprietor iu absence of 
proof of residence. {Jai Lai, J.). Hab Nath v. 
MOHAT Lad. 115 1.0. 422=10 L.L.d. 519 = 

A.I.R. 1929 Lah. 123. 

I The plaintiS who was the malguzar of mauza 
Matud in the Ohhindwara District, sued to eject 
the defendant who had purchased a house-site 
from a nou-agriculturist. The sale was without 
the consent of the malguzar. The record was silent 
as to the oiroumslances under which the vendor 
obtained this site, 

3eld, that under the terms of the wajib-ul arz 
the plaintifi was not entitled to ojeot the purchaser 
as the vendor was a non-agriculturist. (Mitra, 

AJ. C.). BAMA RAO V. GOVIND RAO. 

4 N.L.J. 8S=A.1.B. 1921 Nag. 149. 

—Waste. 

Waste land Is to be oousidered in the posses- 
sion of the persons having title thereto and there- 
fore the cutting of hogla, which is a wild grass, 
where it is not supposed to be the exclusive pro- 
perty of any one, is not an act of possession by 
any party. (Suhrawardy and Oraham, JJ.). NANDA 
E.CUAB DAS t). EMDAD ALT. 96 l.C. 849= 

44 C.L.J. 263 = A.I.R. 1927 Gal. 49. 

' ■■■InOudh where a proprietor of a village is 
proved to be in rent collecting possession thereof 
his possession over the lands situate In that vil- 
lage whioh bear the character of waste land, tank 
land and jungle, must be presumed. 8 0.0. 177 and 
9 0.0. 83, BeL on. (Misra, J.). HULAS u. Babka- 
TDNMISSA. 94 1.0. 1034=1 Luck. 469= 

13 0. L. J. 633= 3 0. W. N. 475 = 
A.I.R. 1926 Oadb 398. 

— Zamindap. 

--There can be no presumption that the estate 

because it is admittedly a tamindari is governed 
by the rules of primogeniture. {Uohiuddin and 
Macnair, A.J.Ca.). MT. Sabjabai o. GanqabAai. 

118 I.G. 871=A.l.R.igaO Nag. 35. 
—■ The zamindats, who ate paramount owners 
of a village, can interfere to get rid of a grave made 
without their knowledge in the vacant site of the 
abadi as soon as they come to know of it. {Ashworth, 
J.). KhudaBasbh V. Jai Shankab. 116 I.O. 628= 

A. 1. R. 1929 All. 366. 
——A zamindar in U.P. is owner of the trees 
standing on tenant's land as a general rule ; but 
(bis rule is subject to a custom to the oontrary. 
6 All. 616 ; 9 A. L.' J. 672 and A. I. R. 1923 All. 406, 
Bel. on. {Dalai, J.). HAb Saban Das v. HABBANS 
SIMQH. 119 l.C. 288=10 L.R.A. Rev. 262= 

A.I.R. 1939 All. 33d. 
——Where the planter gives or gives up some- 
thing in return fop the permission to plant the 
tree, ordinarily, i, e., In the absenoe of other speoial 
oonsiderations, the tree becomes hla property but 
where he gives or gives up nothing the property In 
the tree is in the zamindar. A. 1. R. 1923 All. 417' 
A. I. B. 1921 All. 168, DUt.] 6 1. 0. 256 and 25 I. o! 
162, Foil. {Boys, J.). GobarduAN Pandb v. 
Debi BUX. Ill l.C. 760=A..I.R. 1939 All. 146. 
— W hen land was used for. very many years by 
tj^ots In a village for iB^rpp^q ,of ^otjashlng 
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sugatcaue and other th^ 

agriculture, the zemindar has no right to eject the 
i»vnt.A Innff as they are his tenants. 29 I. C. 


2Gla\d\2 A. L. J. 9G3, i’oH. 

RAM V. hub DAYAL. 

Zamindars as such have pnma facie title to 

the gross collections from all the mouzas within 

their zamindari. The onus is on the party seeking 

to defeat this right to prove the grant of an inter 

mediate tenure. 12 M. I. A. 292 (P. C.), FoU. 

{Greaves and iTukerji, JJ.)- 

PYABI MOHAN. ®L « , Ar 

A.I.R. 1926 Cal. 433» 

. If a zamindar transfers his zamiudari share 

in a village it may be presumed thathe transfers 

the property including his share in the obodi, 

4 All. 381 and 80 Cal. 55G (P. C.), Foil', 24 All. 218, 

Dist. {Raza, J.). Balbam Singh v. GANGA 

Singh. 93 l.C. 287=l3 O.L.J. 432= 

A.I.R. 1926 Oadh 3S8. 

-Tq the absence of evidence to the contrary, 
the houses or buildings situate within the zamin- 
daci area were presumed to bo included in and to 
pass with the zamindari. (Sulotinn^ and Kanhaiya 
Lai, JJ.). Abhainandan Prasad v. Pashpat 
Nath. 87 l.C. 298=47 All. 470= 

23 A.L.J. 283=A. I. R. 1925 All. 449, 

^Vhere a zamindar sues for a declaration that 

the defendants who ate cultivating the land are 
his tenants and not under-proprieters, the onus is 
on the defendants to prove that they are under* 
proprietors and not tenants. {Dalai, J. C.). SDL* 
TAN Khan v. Habdwabi. 85 l.C, 850= 

A.I.R. 1923 Oudh 601. 

Zamindar owns absolute estate in forests in 
zemindary. (Krts/inan, J.). BAKDARU CHEL* 
lamma V. Dunqala PENTATYA, 79 I. 0. 845 = 

20 H.L.W. 478=1924 H.W.M. 440= 

A. I. R. 1924 Had. 828. 
, — Where the settlement was made with mua- 
fidars and zamindars received only malikana. 

Held, the interest of the latter was not a per- 
sonal right and the right to receive malikana and 
to hold sir land was transferable or liable to be 
sold iu execution. {Daniels and Lindsay, JJ.), 
HANSBAJ V, BALDEO SINQH. 71 1. Q. 1028= 

21 A.L.J. 289=4 L.R.A. Rev. 165= 

A.I.R. 1923 All. 301. 

— HiiQellanaQiift. 


— —Where the land had been lot to a third 

person and it appeared that it was the lessee who 
bad allowed the oflensive matter to aooumulato on 
the land, 

Beld, that the owner was uoi liablo to be oonvlot* 
ed under the bye-law framed under 3. 478 of the 
Calcutta Municipal Act. (Cuminp, J.). NanoA 
Lal Roy V. Thb Oorpobation op Calcutta. 

S4 0.W.N.9S1. 

Government Land Bevenm— Arrears of raw* 

nue— Kaanifiy explained. 

An arreai of revenue under the Oudh Bent Aot 
means an error not from the point of view of the 
Government but from the poiut of view of the per- 
sons who ought to have paid it, (Pullon, /.). Nm 
KANTHA V, BDBAJ PRASAD. I O.W.M. 1089, 

- Where what was single otop land Is now 
double orop land, the presumption is that it was 
done by the tenant and the onus of proving that It 
was not so done is on the landlord. A.I.R, igjd 
Mad. 1233, Rsl. on, (Odpm and J/.L 

AMBI V, KUNHI Kanauua. 118 I.O, 8964 

, 19M Hna. 8^. 
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L&NDLORD AND TENANT-Hiscellaneoas, 

Where the zatnindir grants the lease of a 

land to a persona designata, who is also the karta 
of a joint ICindn family, and the latter throws the 
profits derived from the leasehold in the common 
chest, the tenancy does not become the assets of the 
family, because a tenancy is a creature of contract 
and it is not open to a lessee by his acts to impose 
upon the zamindar the other members of his family 
as co-tenants of the leasehold property. 40 All. 3li 
Foil, {3en,J.). PadabaTH PatHAK V. JUGDEO 
Pathak. 8 L.R.A.Re?. 303 = 

A.I.R. 1927 All. 841. 

Whether one of the several tenants can be 

regarded as a representative of the rest must 
depend upon the circumstanoes of each case. Such 
a question is largely, if not essentially, a question 
of fact. Mere registration of one tenant does net 
entitle him to become the representative of the 
non-registeced tenants. 17 0. W. N. 833, Foil, 
{Cuming and Roy, JJ.). Saiisbnnes3 Bibi y. 
Rahim PBAMANiK. 104I.C. 6i9= 

A.I.R. 1927 Cal. 900. 

It is not only possible but very common for 

one person to be a tenant of a body of persons of 
whom he himself happens to bo one ; the tenant 
is the individual and the landlord is the corporate 
body. (Hallifax, AJ C,). Kamod Singh y. 
KhemkaraN. 103 I.C. 186=10 N L.J. 129= 

A.I.R. 1927 Nag. 269. 
■ "Unless an agreement to the contrary is 
proved, a portion of the land held under one en- 
gagement cannot be taken away so long as the 
remaining land cannot be taken away. 9 O.C, 109 
and 2 O.L.J. 589, Foil. {Meara, C.J, and Lindsay, 
J.), MAHBDB ALI y. CHIDDAN. 93 I.C. 291 = 

24 A.L.J. S99 = A.I.R. 1928 All. 519. 
Ordinarily lands given as Jivai or mainte- 
nance to a oadet in the family are part of the 
Talukdari estate and liable to payment of Jama. 
{Favjcett Madgavkar, JJ.), Sobsingji 

SAJIBAJ U. secy, of state. 99 I.C. 293= 

28 Bom. L.R. 1213= A.I.R. 1926 Bom. 590. 
—Where in a suit dispute arises as to the status 
of a tenant, the kabala by which the predecessor of 
the tenant purchased the tenancy is admissible to 
prove what was purchased under it and where the 
kabala shows that the tenant’s predecessor purchas- 
ed the land and the crops, inference can be drawn 
that the tenant’s predecessor’s vendor was a culti- 
vating raiyat. {Cuming and B.B. QJujse, JJ.), 
TAQANNATH ilONDAL 0. BBAJAHABt NATH. 

jAGAwna ^ ^ 380=A.I.R. 1926 Cal. 1206. 

— Haquiyat papers being the papers submitted 

by the Zemindar have no value asevideuce ag^nst 
the tenants. {Suhrawardy and Duval, JJ.). HEM 
CHANDRA ROY CHOUDHDRY y. BENAYAKDA9 

AOHABJI CHOUDHUB., ^ ^ ^ ^^86 I.C. 938- 

Purchaser of a sale has no right higher than 

“ fu pfo^refor oP an estate defaults In paying 

revenue in order that he may get a higher price at 
the sale which entitles the purchaser to set aside 

allinterests other than f ! 

fraudulent motive cannot aSeot the rights of a 
bona fide purchaser at the sale. But the P«^ha®er 
although he only joined In the fraud a«et the 
default in paying revenue had been 
by reason of his entering into the aSjeemeot 
tbe sale which was the machinery by which the 

fraud was to be carried out, and with ^owledge 

thereof, be permitted to enjoy to the 
Others the benefit which results to a purchaser at 


a 


landlord and TENANT-Miloellaneous. 

sale for arrears of revenue ; and the putohasec does 
not by this transaction acquire rights higher than 
those of a purchaser at a private sale. {Ch<Uterjee 
and Panion, JJ.). TEJBNDBA CHANDRA DHAB o. 
Duboadas Dott. 67 I.C. 398= 

A.I.R. 1923 Cal. 324. 

A Uuqarridar of the Attook District is a 
tenant and not an inferior proprietor. 10 P.R, 
1896, Foil. (Harrison, J.). Kansh RAM y. SHAH 
Nawaz. 71 I.c. 811 = A. I. R. 1923 Lah. 295. 

■All khudkasht land goes with the vi llage, if 
the decree has not specified particular khudkasht 
fields. But where the decree specifies the khud- 
kasht fields by their numbers, it is not open to 
decree-holder to claim one that is not so specified, 
especially where the decree does not refer in a 
general way to lands held in khudkasht right, 
while it does to tenancy and proprietary rights. 
{Koival, A.J.C.). Hazabilal v. Hazabimal, 

68 I.C. 476= A.I.R. 1923 Nag. 130. 

■It is settled law in C. P. that if one member 
of the joint family is tenant of a holding, all the 
members are not necessarily bis co-tenants. 4 0.P. 
L.R. 57; 8 G.P.L.R. 11 and 1 N.L.R. 178, Foil. 
[Drake Brockman, J.C.). JAGANNiTH y. BEHABI. 

59 I.C. 419=A I.R. 1921 Nag. 137. 

-Where the plaintiffs who sued for a share of 
tbe Malikaoa had joined the rest of the Malikana* 
dars as defendants since those defendants refused 
to claim their share of the 16 annas Malikana. 

Held, following tbe analogy of S. 148 A of the 
Bengal Tenancy Act, the plaintiffs would be entitl- 
ed to a decree giving them a charge on the land 
and that the 12 years’ rule of limitation will 
apply. (Das and Adami, JJ.). RAUE3HWAB 8INQH 
BaHADUB y. SUBAJ NABAIN JHA. 61 I.O. 130= 
6 P.L.J. 34=2 P.L.T. 174=A.I.R. 1921 Pat. 47. 
- ■The claim to Malikana Is a claim against 
the whole estate and the mere fact that the pro* 
prietors of the estate have partitioned it among 
themselves and formed separate smaller estates, 
cannot affect tbe plaintiffs’ claim to proceed against 
the original estate. {Das and Adami, JJ.), BAUESH* 
WAB SiNQii Bahadur V. Subaj Nabain Jha. 

61 I.O. 130=6 P.L.J. 84=2P.L.T. 174* 

A.I.R. 1921 Pat. 47. 

LAND TENURE. 

Acquisition by OoYernment. 

Assessment. 

Blrt tenure (Oadh). 

Chakdari tenure. 

Ohakran lands (Bengal). 

Dlgwari tennre. 

Dboli tenure. 

Ghatvall tenure. 

Oountla tenure. 

Guzara land. 

Hundva tenure. 

Istimrari Mokarrarl. 

Jagir. 

Karam Kozhu tenure. 

Khaekar tenure. 

Khotl land. 

Kbudkhast and Sir laudi. 

Knmki lands. 

Hlrasl tenure. 

Mortgage. 

NadgI tenure. 

Nankar. 

Natham. 

Patnl tenure. 

Permanent tenancy. 

Poramboke landi. 
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L&ND TENURE—AequlBltlon liy Government. 

Pradhan. 

Bafatanki ienore. 

Rent-free tennreB. 

Besamptlon and forfeltare* 

Byotvari tenure. 

Sannji tenure. 

Service tenure. 

Talukdari. 

Thanadarl lands. 

Transferability. 

Ubari tenure. 

Vanta tenure. 

Waste land. 

Zamindarl. 

Hiscellaneous. 

^Acqaisitlott by Government. 

—The ^oun^ia’s actual assessment to revenue is 
based on two factors and none other, namely, the 
quantity of xaiyati lands and the quantity of bhogra 
lands. The gountia *8 payment varies inversely 
with the former and directly with the latter, 

Seld, that the Government is entitled to a share 
of the compensation paid for bhogra land under 
8 . 14 of the Land Acquisition Act. 

Held, also that once the land is acquired it rests in 
Government free from all encumbrances and entire* 
ly loses its bhogra character. Incidents of tenure 
of gountia traced. {Ross and ScroopOt J J.) 6 EOY, 
OF STATE V. BODEBAM LUBET. 11 P.L.T. 374. 
••“—Compensation— Apportionment of— Communal 
lands. 

Where, as In Southern Nigeria, lands axe held 
by communities, ^eir usufructuary rights ace not 
affected by British occupation. The head*chief Is 
no doubt authorised to convey a fee-simple but 
that is only in his capacity as a representative of 
all the interests affected — not because he is the 
owner himself. Where such lands are acquired by 
the Qbveioment, the bead-chief is not entitled to 
be compensated otherwise than in his representa- 
tive oapaoity. It is the members of the community 
who are in usufructuary oooupation or in enjoy- 
ment of the uBufruot that are entitled to com- 
pensation. {Viscount Baldane.) AMODO TlJANl 
V. Seobbtaby fob Southern Pbovinoes, 
Nxqbbia. A.I.R. 1921 P.O. 212 (P.O.). 

— Issessment. 

- — —Suti lease— Regulation 1 of 1808. 

Village Ohinoholi was leased by Government In 
1831, and the defendants khots were the suooessors- 
In-tltle of the lessee ; plaintiff claimed to be the 
snocesBor-ia* title of a person who was in possession 
of the land insult prior to the above-mentioned 
lease plaintiff’s title was traced to 1867: a consider- 
able portion of the land was utilised for building 
purposes up to 1916 only the fixed annual payment 
was charged but lu 1915«16 enhanced assessment 
was levied; plaintiff claimed that lands were auti 
and subject only to fixed annual payment and that 
the defendants were entitled to nothing more than 
the fixed payment. 

Held, &at the plaintiff wasaeutldar of the 
lands in suit to which Regulation 1 of 1808 applied; 
that the lands in suit were subject to a perpetual 
fixed grain rental commuted into money payment 
and continued to be invariable until there had been 
a decennial valuation ohanging the oommutation 
rate by Government that the tenure did not oome 
to an end by reason of the change In the use of the 
l^nds, and that the rates fixed by the survey assess- 
ment did not amount to the decennial valoation 

QOiitamjflated in 8.41, Regn. 1 of 1808, and that 

of the fixed ' annua/ 


LAND TENURB-Ohakdarl tenure. 


payment levied invariably from the year 1667 could 
not be recovered by defendants. {Patkar and Balter^ 
JJ.). KiSANLAt, V. jAMNEJAYA. 118 I.C. 244^ 
30 Bom. L.B. 992sA.I.R. 1928 Bom. 437. 
■ " “Right of Oovernnent 
The Government has right to levy assessment on 
all land within its jurisdiction unless it can be 
proved either by statute or by agreement, express ox 
Implied, that a-partioular portion of land is exempt 
from assessment. 4 M.I.A. 466 (P.O.) ; A. I. R. 1916 
P.O. 59 ; 40 Had. 664 ; A. I. R. 1924 P. 0. 216 ; 
36 Mad, S73 and A.I.R. 1925 Mad. 1134, Foil, 
{Phillips and Odgers, JJ.), SECT. OF STATE v, 
BBI KUTHALANATHASWAill TEMPLE. 

IIS I. 0. 49=^52 Had. 25^29 M. L. W.185« 
1928 H.W.N. 981- A.I.R. 1928 Had. 1176s 

56 M.L.J. 24. 

— Blrt tenure (Oudh). 


A decree granting birt rights under the pro* 

visions of Circular No. 2 of 1861 is necessarily a 
grant of under-proprietary rights whether under- 
proprietary rights are or are not specially men- 
tioned, and if a Settlement Officer forming his 
own opinion as to what the Oitoulat meant proceed* 
ed to give title as birtias to persons under the pro- 
visions of that Ciioular that title can only be held 
to be title as the under-proprietox. A. I. R, 1922 
P.O. 41, Rel, on, (Stuart, C, J , and Roza, J,), 

Deputy Commissionbb, Gonda «, Kabimdad 
Ream. 119 I. 0. 291s l, I, R. 1929 Oudh 368. 
—In the province of Oudh large proprietors let 
out lands on favourable terms on security of tenure. 
These grants of land are called Birt Bankati and 
various kinds of iiris exist, the incidents of each of 
which difier from those of others, 

In the present case, the defendant held the vil- 
lage Eundarwa under a &irf grant created so long 
ago as 1802. The Pottah under which the birt' 
holders obtained the village declared that the land 
of the village was granted to get it cultivated and 
populated, for the purpose of oleauiag the jungle, 
making the land fit for cultivation, and bringing 
fdii/af, which carried with it the duty of sinking 
wells, eto. It declared that “the birf-holder was 
to enjoy It for five or six years." A comparatively 
small but gradually ascending rent was fixed for 
next 4 years. Alter that he was to pay the revenue 
to the Satkar prevalent in the Taluka and take the 
daswant prevalent in the Taluha, In 1871 the 
Extra Assistant Commissioner declared the birt' 
holder as an under-proprietor and made a decree 
upholding In express terms his "posBeasion and 
oooupation as an under proprietor under the oro* 
visions of Oiroular 11 of 1862 in respect of tha 
village Eundarwa," 

the respondents 5irf-holdeia, as declared 
la the village of Eundarwa held under-proprie- 
tory rights. (Afr. Ameer Ali.) Mahamwad ABDUL 
Hasan Khan v, laohmi Nabain. 63 I. c 694- 

o* = « All. 398=481. A. 867= 

24 0. C. 128=1921 M.W.N. 389 = 8 0,L.a. 294= 

-Ohakda .1 tenure. « » «>■)• 

^A "ohakdar kasurkhawar *' is an infarlA* 

proprietor of the land held by him in a aamlndari 
and is not a mere oooupanoy tenant. The * Ohafc- 
dari tenure oeouM In the Multan and other 

joioiog districts ot tho Soutli PuQisbd B 4 P p 
1868 : 8 eUlm 0 nt Manual. paraa^R « 

Laltp Smgk. JJ.). Thakae DAS v. 
Muhammad ll tah w=WI.;l.jS 

81 LiR. 692= A. I, R, 1939 yip- 
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• ‘Merger of. 

Where the defendant^ had certain ohakdari 
land, but when he acquired superior proprietary 
rights in the mahal, the Revenue Court ordered 
the chakdari land to be classed as khalsa land, on 
the ground that the under-proprietary right merged 
in the superior proprietary rights, 

Beld, that this order by a Revenue Court cannot 
deprive the defendant of his under-proprietary 
rights and no question of merger can arise unless 
and until the under-proprietor acquires full pro- 
prietary rights in themahal. {King, J.). Jadu 
Nath Singh t). RamSahai. 98 1.0.677= 

2 Luck. 274 = 3 0-W.N. 900 = 
8 L.R.A. Rev. 42=A.I.R. 1927 Oudh 18. 
— Chakran lands (Bengal). 

—The fact that some wages are paid to the 
tenant in addition, would not change the ohakran 
character of the holding. {Duval and Mullich, JJ.). 
Bati Prasad Gaboa u. mahesh Bhunia. 

103 I.C. 542=31 G.W.N. S52 = A.I.R. 1927 Oal. 381. 

— . — Public and private. 

There is no distinction between the rights acquir- 
ed in respect of ohakran lands which are of a pri- 
vate nature and those acquired in respect of ohow- 
kidari ohakran lands which are of a public nature. 
{Greaves and Panton, JJ,), KHETRA Mohan 
GHOSBV. LAKHIKANTA. 98 1.0.862= 

44 C.L.J. 271 = A.I.R. 1927 Oal. 46. 

■ Resumption by Government. 

The rights oreated by the Paiks who held the 
ohakran tenure come to an end on the resump- 
tion of the land by Government and consequently 
the evidence as to the rate of rent paid by the 
tenant to the choukidar, ohakran tenure-holder, is 
of no help to the tenant for proving that he is a 
tenant at fixed tent and that the rent is not liable 
to be enhanced. {Newbould and Graham, JJ.). 
HABIHAB ROV V, SABATCHANDRA. 91 I. 0. 734= 

A. 1. R. 1926 Cal. 661. 


-Authority to transfer. 

A J i ^ 


The provision in a pattah by which the chowkl- 
dari ohakran lands were granted to the efieot that 
In case of the transfer of land, the incidental costs 
thereof shall be paid by the occupier without 
objection cannot by itself be construed as giving at 
express authority to make a transfer as contemplat- 
ed by the provisions of the second paragraph of 
01 (11 of S. 11 of the Registration Act, Vin of 1819. 
iWalmsley and B. B. Ghose, JJ.), SbimatI 
kanchan Babani debi V. Umesh Chandra Roy. 
87 I.C. 829=41 C.L.J. 295=A.I.R. 1929 Cal. 807. 

-Enhancement of rent. 

The putnidar’s interest in resumed chaufeidan 
chahran lands which were comprised in his putni, 

is derived from the pufni itself and from nothing 

else The eamindar cannot therefore claim to vary 
the ‘putni by enhauoing the rent in respect of lands 
which were included In the original demise even 
assuming that the profits of these lands were not 
taken into account in fixing the rent. {Greaves 
and B,B. Ghose, JJ.). Narpat Singh v. Raja 
BHUPENDRA NARAIN SINQH. 67 1^. 410^ 

36 C.L.J. 149=260. W N. 943=A.I.R. 1922 Oal. 473. 


— DUwari tenure. . t j 

digwari cannot either transfer the lands 

comprised in the digwari grant to another so as to 
create an interest in them by permanent lease, not 
can ho himself acquire any interest m the un- 
cultivated land, such as jungle or waste land 
which ifl oomprlfled within tho Mouza, {Dawson^ 

Miller, C.J. and Ross, J.)- \ 

Shyam Mahto. 809 (Pat )‘ 


LAND TENURR— Chatvali tenare. 
— Dholl tenure. 


The dholi tenure Is a peculiar kind of tenure 

to be found in the , south-eastern distriots of the 
Punjab. It is a rent-free grant of a small plot of 
land by the village community for the benefit of a 
temple, mosque of shrine, or to a person for a reli- 
gious purpose. In the revenue records the proprie- 
tary body are recorded as the owners of the pro- 
perty and the grantee Is recorded as a tenant in 
the column of cultivation. So long as the purpose 
for which the grant Is made, is carried out, it 
cannot be resumed, but should the holder fail to 
carry out the duties of his oifioe the proprietors 
can eject him and put in some one else under a 
like tenure. Tenure of this kind cannot be alienated 
by sale or mortgage, and any alienation of that 
oharaoter, if made by the dohlidar, would be abso- 
lutely void. There is, therefore, no reason why 
the defendant should not be able to impeach thd 
alienation, more especially because the office of 
dohlidar is similar to that of a trustee, and it is 
open for one trustee to impeach the validity of an 
alienation made by his predecessor. (ShadiLal, 
C.J. and Harrison, J.). SewaRamv, Udegir. 

63 I.C. 252=2 Lah. 313 = 29 P. L.R. 1922= 

A.l.R. 1922 Lah. 126. 

— Ghatvali tenare. 

Ghatwals are the proprietors of the land and 

there is nothing in the Bengal (Birbhum) Qhat- 
wali Land Regulation (XXIX of 1814) to take away 
their rights, the-exercise of which came to be res- 
tricted, having regard to the local requirements 
and customs of the Santal village. (Ross and 
Chatterji, JJ.). JUDD Deo v. Chigu MAHABA. 

A.l.R. 1930 Pat. 533. 
i-Shikmi Ghatwali tenure under the Ghatwal 
of Echini is not saleable. It makes no difierenc^ 
that the sub-infeudation was also khorposh. 
A.l.R. 1923 P.O. 177; 8 Cal. 388, Foil. {Kuiwant 
Sahay and Maepherson, JJ,). RAMDAS SiNQH v. 
Beni DEO. 118 I.C. 41=8 Pat. 116= 

10 P.L.T. 143= -A.l.R. 1929 Pat. 198. 

^The mouzahs held by ghatwals or digwars may 

be within the zimlndati of the Raja in the geo- 
graphical limits of whose zamindarl they ate^ situ- 
ate or the ghatwals or digwars may hold directly 
of the sovereign power as co-ordinate with rather 
than subordinate to the Raja. But it is always a 
question of fact whether they are or are not sub- 
ordinate ; and the burden is upon the zamindarto 
prove that they are part of his zamindari. 13 H.I.A. 
438 (P.0,), Ref. on. {LordPhxllimore.) SEOY. OP 

State v. Raja Jyoti Prashad Sinqh. 

94 I.C. 974 = 53 Cal. 333=53 l.A. 100= 
30 C.W.N. 743=24 A.L.J. 761= 
A. I. R. 1926 P.C. 41 (P.C.). 
Ghatwali tenure is hereditary. {Lord PhilH’ 

more.) SEOY. OF STATE «. RAJA JYOTI PRASHAD 

Singh. 91 1. C. 974=53 Cal. 533=83 l.A. 100 = 

30 C.W.N. 745=24 A.L.J. 761= 
A.l.R. 1926 P,C. 41 (P C.). 


•Accretion. 


— cc re i • 

he produce of an impartible estate does not 
essarlly belong to and form an accretion to the 
[inal property, and there is no distinction be- 
en realized rent and unrealized rent. In the 
enoe of any intention on the part of the late 
twal to treat tho produce of tho estate as an 
retiontothe ghatwali estate, the unrealized 
ba are liable in execution to attachment and 
{Das and Ross. JJ.). JUGAL 

lABAI KUMABI. 97 I.C. 

A.l.R. 1926 Pat. 818. 
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LAND TENURE-Ohatwall tennre. 

- Tmures governed by Bengal Ohatval** Land 
Begtilatton (XXJX of 1814). 

A person ma; be a mourashi mokarTazidar aod 
also agbatwul. ( 918 P.H.C.C. 306 and A.l.R. 1924 
F.C. 5. iie/-). The, distinction between a gbatwali 
within the Begulation and ghattvali which is out- 
aide the Kegnlation is that in the former case there 
is no tenure between the zamindar and the ghatwal 
who holds direct from the Government, while in 
the latter the tenure exists. In the former case, 
while the lands of the ghatwali are still deemed to 
be within the zaiuiiidari, the zamindar no longer 
pays the Government revenue for them and has, 
therefore, no claim to the under ground rights ; his 
only right connected with these lauds is to receive 
the difierence between the rent paid by the ghatwal 
and the amount of the Government revenue which 
was assessed on this part of the zamindari. It the 
Government does not claim the mineral lights there 
is no one to whom they can belong but the ghatwal. 
But in the latter case the zamindar siill pays the 
Government revenue on these lands and if the 
ghatwal claims the minerals be must sbovr some 
traneaotion which grants him the minerals either 
expressly or by necessary implication. (Das and 
Bo>s,JJ.). SaIYA HlBAUJAN o, SCSHILA BALA 
DA61. 

90 1 C. 813=4 Pat. 799= A.l.R. 1926 Pat. 103. 

Occupancy nghts. 

Occupancy rights cannot be acquired in ghatwali 
lands. 33(.al. oSOandl C.L.J. 138, Foil. {Kul- 
wantSahay, J.). Qobinda Badbi v. KBibTO 
SABDAB. 90 1.0. 489= A.l.R. 1926 Pat. 64. 

Occftpancy rights. 

The incidents of a ghatwali tenure widely differ 
in the different parts of the country in the oase of 
all service tenures, they generally differ and 
before coming to a conclusion as to whether occu- 
pancy rights have accrued in respect of ghatwali 
lands by reason of a custom or usage to that efleot, 
auoh custom or usage must be pleaded and evi- 
dence led as inoldonts of a ghatwali tenure are 
iBooDBifitent with a right of ocoupanoy rights in 
land Bubjoot to such ghatwali tenure, On principle, 
the lands given to the ghatwali should be returned 
to the landlord free from any inoumbranoe or 
rights m favour of any other person. {Ross and 
OStj, JJn), LAL &1KQB BHUUJI v. KBISBTO 

B n « B34= 

1924 P.H.C.O. 304=A.1.R. 1926 Pat 306. 

" " Alienability. 

alienable by custom, 
if the Government releases or abolishes the 
aeryioes in some effective and lawful manner the 

inalienability will pass away. In 
Rharagdhl, Ghatwali tenures are alienable bv 
custom. {Das, J ). NABAYAN Sinqh t>. Nawab 
SAIYID. 80 I.C. 844=3 Pat. 915=6 P.L.T. 191 = 

^ . .. 1928 Pat. 210. 

" Defeclwe appointment. 

If a person enters into a Ghatwali Jaghir not 

appointment which is requl?- 
ed to make him the lawful holder of it, his possea- 

tiOD orothorwiss ho ACQuirss a ^iohf vki^k u ? 
« of alien.iiog th^ Vck oVa'l^ld oftp«L ' 

act of the completeness of it. {Lord \ 

St? »• N,alwAN“oBSi! 

BAVABTY, ,8a-RPf 

o ioa**5 P.Ij Te ITlsfii I 1 . 

M H I,.!. a7=A,I.B. P.o. 8 (mX 

D. D, Voi(. m — 135 ^ 


LAND TBNDRE^Ghatvall teiiiiFe» 


Ghatwali tenures are inalienable and indivh 

stble—Aitual appointment of next heir is not necee^ 
saty — Nature and termination of the tenure~~La%^ 
regarding ghatwali tenures in general considered-^ 
Bundica estates are ghatwali tninaiurd. 

A Ghatwali tenure is inalienable and indivisible 
and cannot be eold in execution of a deoree against 

the person of the incumbent of the office of ghat- 
wal for the time being 9 Cal. 187 (P.C.) and 30 
M.l.A. 16, Ref. Neither by the terms of the grant 
nor by the general law applying to such ghatwali 
tenures is an actual appointment of the next heir 
to be gbatwali in the rooms of his predecessor re* 
quiblte, nor is actual performance of the stipulated 
ghatwali services from time to time necessary. 
Readiness and willingness to perform them when 
required may be inferred where there Is no proof 
of itfuea! to perform and where performance within 
a reasonable time, if required, is notshovra to have 
become impossible. Law relating to ghatwali 
tenures in general considered. 

Hundwa tenure is a Government tenure. It is a 

perpetual and hereditary tenure, being a servioe 
tenure and ghatwali in natnm. 

To terminate the ghatwali obaraoter of the lands 
It seeins that it is necessary to find something done 
or omitted to be done on the part of the Govern- 
ment, as the grantors, which would have the legal 
effect of a surpeuder, and re-grant of the lands on 
new terms, or, at any rate, of a release of the right 
to appoint the ghatwal and call for the perform- 
ance of the services, 

Where a tenure is created, as distinot from » 
personal employment the tenure-holder has such 
an interest in the tendering of the services as en- 
titles him to such benefit of the tenure as accrues 
from his readiness and willingness to performhis 
obligation. The servioe is not a mere burden on 
the land. It constitutes a personal right which 
cannot be terminated on the ground merely of 
waiver by grantor or desuetude. {Lord Sumner ) 
Sattanaraih Sinqb V. Satya NIBANJAN 
CHAKBAVABTY. 79 l-C. 828=28 C.W.N. Sfila 

3 Pat. 183=8 P.L.T, 171=81 KA. 37=: 
84 M.L.T. 27=A.1.B. 1924 P.C. 8 (P.C,). 

' Forfeiture. 

Government has the power of appointing 
and removing them. Upon removal for 
neglect of duty or misconduct the lands are forfeit* 
ed to the Government. (Jioala Prasad and Ross, 
JJ.). H. Mathbwson V. Beobetary op Spath 

84 I.C. 405=3 Pat. 673= A.l.R. 1924 Pat. 616.’ 
Forfesture. 

Bitbhum jhtttioaM tenures though hereditary 
are liable to be forfeited on the dismissal of the 

holder thereof. {Jwala Prasad and Ross, JJ.i. 
H. MAPHEWSON 0. SECRETARY OP STATE. 

84 I.C 405 = 3 Pat. 673= 
A.l.R. 1924 Pat. 616. 
——Fxecutfon^Appotniment of Receiver. 

The rents and profits other than surplus being 
earmarked for the payment of ohowkidars. aardars 
and Government dues, an order may be made that 
the surplus be placed at the disposal of the oredi- 

question that the oieditora 
are entitled to that surplus in exeouUon of thele 
^orees ^d that for this purpose a Receiver may 
M appointed. (Jwala Prasad and Rom jj \ 
DAMODUAB NABAIN V. GANQA Ram MaR- 

__8 RL T. 34=8 

tenure between Kharagpur and RtrMiim 
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LAND TENURE— Ghatwali tenare. 

The ghatwali tenure in Taluka Dumri is in no 
way comparable to the Birbhum ghatwali tenures, 
and Reg. XXIX of 1814 does not apply to it. but in j 
its origin it is rather of the nature of the Kharag- ! 
pur ghatwalis. One of the main distinctions be- 
tween these two classes is that the former are in- f 
alienable except with the consent of Government 
by whom the settlements were made and to whom 
the revenue is paid direct, whereas the latter are 
alienable subject to the consent of the landlord to 
whom the rent or revenue is paid. The incidents 
that are proved to attach to the tenure are ; — 
(1) that it is impartible and permanent, (2) that it 
descends by lineal primogeniture, and (3) that it is 
alienable at least with the consent of the Zamin- 
dar. (Dawson Miller, C. J. and Foster, J.). 
FULBATI KUUARIu. MAHESHWABI PBASAD. 

74 1. C. 668=4 P. L. T. 473= 
1923 P.H.C.C. 161 = 2 Pat. 683= 
A.I.R. 1923 Pat. 433. ' 

— Execution — Safe. 

The only restriction attaching to the saleability ; 
hi execution of a Ghatwali or Police tenure is the 
right of Government to prevent the sale on the ' 
ground that the Jaghirdar or Ghatwal is liable to 
Government to render Police and public duties. 

2 P. L. J. 725, Foil. (Jwala Prasad and Boss, JJ.), 
Bhikhambee Singh v. Bhajo Hari Marwabi. 

64 I.O. 522=2 P.L.T. 742. 

— Ooantia tenare. 

• Incidents of Gountia tenure in Sambalpur 

District (Patna) traced. (Boss and Scroope, JJ.). 

Secy, of State v. Bodhbam ddbey. 

11 Pat. L.T. 374. 

— Gazara land. ^ 

Land held as guzata is land held rent-free. 

12 0. C. 226, Foil. (Kendall, A. J. C.). JAI INDAR 
Bahadur Singh v. baohun Singh. 

83 I.C. 382=79 1.C. 1031=27 0. C. 273= 

A.I.R. 1924 Ondh 390. 

— Handwa tenure. 

— — Hundwa tenure is a Government tenure, it is 
neroetubl and hereditary. It is a service tenure and 
in nature, {Lord Sumner.) 

SINOH «. SATYA NIRANJAN. I O' 

28 G W N. 351 = 3 Pat. 183=5 P.L.T. i/l — 
28L.W.H.«i gii.A.37=34 II.L.T. 27= 

A.I.R. 1924 P.C. 5 (P.C.). 

— Istlmrari Kukarrari. , ,, , 

——The phrase “ Istimrari Mukarrari in a 

latta in Diftrict Hazatibag does not per se convey 
an estate of inheritance. But the Courtis oom 
cetent to see whether the other terms of the instru- 
ment, the circumstances under which it was made 
S the subsequent conduct of the parties show that 
the intention was to make the grant 
(Jwala Prasad, ^ 

BACHHTA SINGH .. P.L.T. 12= 

1924 P.H.C.C. 313 = A.I.R. 1925 Pat. 216. 

In Chota Nagpur the terms isUotrarimt^r- 

PA., RH^ao^i5s= 

— Jaghir. 

Nagpur, like jaghirs. are rosumable cm dilute ot in 

lineal male descendants of the 

The holders of the „;!!! the 

status of dependant talukdara ho mg leftss* 

Bamgarh Raj and are to bo considered as lease- 


LAND TENURE— Kbotl land. 

holders only within S. 7 of Regulation VIII of 1793, 
The tenure is a jagit tenure held under the Bam- 
girh Estate and is resumible on failure of the 
lineal male descendants of the grantee and it is not 
a sha>nilat or shikmi tenure in the sense in which 
those terms are used by the Revenue Officer in the 
Rocord-of- Rights published in 1914, (Dawson- 
Miller, C. J. and Mullick, J.). KamakhyA 
Narain Singh v. Jawahir Khan. 

94 I.C. i00f = A.I.R. 1926 Pat. 369. 

-—New settlement. 

Where the jaghir was specifically mentioned as a 
setvioe tenure involving the performano} of police 
and other duties and a new settiem'mt with the 
Talugdar showed that the rent was increased from 
Rs. 735 to Rs. 1,000 four villages were taken out of 
the Pargana and set apart for the maintenance of 
the widows of the previous bolder, and a new patta 
was granted to him by the Maharaja and a new 
Parvana was issued to him at the zamindar's 
instance for possession of the yai 7 hir. 

Seld, in the face of these facts it is idle to con- 
tend that the settlement with the Taluqdar was a 
continuance of the old tenure. Had the Taluqdar 
succeeded to the jaghir by right o! inheritance the 
maintenance of the Ranis the widows, would have 
exclusively devolved on him and the superior land- 
lord would have had no concern with it or the 
right to take away any pact of the property to 
provide for their maintenance. The Maharaja’s 
interference on behalf of the widows is explain- 
able only on one hypothesis, viz., that be was 
making a new arrangement by virtue of a right 
recognized by the authorities. 

Resumption in connection with these seevioe 
tenures doos not mean that on failure of the direct 
male line it “escheats” to the zamindar and be- 
comes what is called his Sir or Shas property ;the 
/aghtr retains its obaractec, but the zamindar be- 
comes entitled to make a new settlement with the 
knowledge and sanotlon of the authorities. 
(Mr. Ameer 4ft.) RAJA SrINATH RAY v. MAHA- 
RAJA PEATAP Udai Nath Sahai. 82 I.C. 879= 

28 C.W.N. 143=33 M.L T. 408= 
1923 M.W.N. 702= A.I.R. 1923 P.C. 217 (P.C,). 

— Karara kozha tenare. 

Land held on Itaram fcosliu tenure whether in 

North or South Malabar is not liable to forfeiture 
by alienation. (Madhavan Nair, J.), BANATHOOB 
KEI8HNAN NAilBDDRIPAD V. KUNHAN NAIB. 

86 1.0. 294= A.I.R. 1923 Had. 914. 
— Khalkari tenure. 

-History of Khaikari-tonure, its origin and its 

incidents and rights traced. (Sen and Niamalttl- 
lah, JJ.). Gaje Singh v. mt. uchabba. 

119 1.0.514= 1929 A.L.J. 309 = 
10 L.R.A. Rev. 138= A.I.R. 1929 All. 228. 

Right of reversioners. 

A share of pucca khaikari tenure and its appurte- 
nances belonging to a tenant in full heritable right 
can be inherited by his reversionary heirs oven 
when not joint in cultivation either with him or 
the limited owner. (Sen and NiamatuUah, JJ.). 

GAJE Singh i-. Mt. U0BH4BA. %lZ 

1929 A.L.J. 309=10 L.R.i. Rot. 138- 

A.I.R. 1929 All. 223. 

— Khotl land. 

Durchaser of Khoti Khasgi lands from one 

of the co-sharers Kiwis, would bo 
Faida unless he was able to show by virtue of 
some custom or agreement amongst the 

was not payable. (MacUod, C.J. and Coya- 
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LAND TBNURB— Kbodkbast andSirlaods. 

J.). JATANT BAPSHA SAVANT V, ABDUL RAHl- 
<UAN MAHOMBD.IBRAHIU. 68 I.G. SSS^s 

24 Bom.L«R. 358»46 Bom. 819= 
A. l.fi. 1922 Bom. 23S. 

— Khadktaast and Sir landg. 

•Bakasht conwys the satne meaning as khui- 


Tehaai — It might imply raiyaii las^i iemporarily 
come tn^o of landlord and under his culti- 

vation. 

The term 'bakasht' invented by the Bevenue 
•Officers to meet a certain contingency convovs to 
all intents and purposes the same meaning as 
khudkhast which is admittedly the same as str or 
Mrait. It might, however, imply raiyaii lands 
that had temporarily come into the possession of 
the landlord and were temporarily under oultiva* 
4ion. (ifr. Ameer Ali.) Dhakeswab PhASHAD 

J^ARAiN Singh u. Mt. Gudab Kueb. 

97 1.0. 217=5 Pat. 735=53 I.A. 176= 
7 P.L.T. 183=31 O.W.N. 341 = 
A.l.R. 1926 P.C. 60 (P. C.). 
Purchase of sir rights. 

Sir rights, though they can only be held by 
a proprietor, are something beyond and apart from 
the mere proprietary right. The right of a sir 
holder is a right to esoiusive possession coupled 
^th the fact that no person cultivating under him 
«an acquire oooupanoy rights. 

In a joint undivided village each proprietor may 
•have his own separate sir although the proprietary 
‘tights in the whole village are joint. 

The aoqnisition of sir rights by purchase is not 
^allowed. Where the entire sir has been >iold and 
the purchaser obtained actual oultivatory posses* 
fliou, the land is treated as his khudkhast and not 
as hU sir. 

^ The pnrohaser of the rights of three out of four 
joint holders of sir rights can be ejected by the 
fourth owner if he takes possession of that owner’s 
•portion. In such a case, a person j'ointly interest* 
Odin the sir khata does not lose his sir rights. 
Wanids, J.). BAM FBASAD SIHGH t). JANKI 
PBASAD SINOH. so I ggg - 

—In the case of lands in South Oanara it is 

usual for pattadars to occupy lands adjoining 
ttelt patta lauds for the purpose of convenlenl 
enjoyment of their holdings under patta or for 
■purpose of oultivation. eto. The Government 
generally grants euoh land known as kumki land 
on dwkhast to the pattadars. Whan the land is 

darkhast. any right previously 

tenant as 

j^ardsthe kumki land comes to an end, and even 
Ifthero IS a mortgage right on the land created bv 
the wargdor It comes to an end as soon as the 
grant is made by the Government to the wargdor 

aoss,jj.]. KAMAB40 t>. Appd. 88 I G 984— 
teaar.. 

Where the son and suooessor of a Vatandar 
^as aware of permanent lease made by his father 

the rent undeJ 

the permanent lease from the lessee. 

oouldnot be evicted at least 

A.I.B. 1929 Bom. 174. 


LNAD TENURE— Mirasl tenure. 


I-ncidents of. 

The special incidents of mirasi tenures are some* 
what varied in diAerent villages. Sometimes the 
miraeidars have got some speolal rights over 
wastelands. Some portion of the village land 
is joint for ail the mirasidars and is known as 
samudayam. Som^timaa they are subject to a 
payment of kist to Gevernm-^nt only if they onlti* 
vate and they have got the option to oultivate or 
not if they like. Where the land not held by the 
original mirasidars is leased out by Government 
to new tenants or non mirasidars, the original 
mirasidars and their descendants have a right to 
get some special fee from the new tenants called 
swatanthrams. The mirasidars themselves ate re* 
garded as occupancy tenants and their under- 
tenants known as payakaris have in general no 
oooupanoy rights. The share paid by the payakaria 
is called thunduvaram. The mirasi right is held 
in shares, pangus, sometimes specified lands being 
allotted to each ptngu and sometimes the pangus 
not being defined with reference to the lands. 
Where one Mlraaidar is the sole tenant of all the 
lands of the village be is then known as egabho- 
gam Mirasidar, The muohilikae executed by the 
tenants in favour of the mirasidars where they in- 
dicate absolute rights of the mirasidar are desorib- 
ed as swanubhogam muohilikas. 40 Mad. 410 

(F.B.), Re/. {RamesamandVenkatastdAaBao.JJX 

BAMALINGA MUDALIAR V. Bamaswami Ayyab* ' 

119 I.C. 377=29 H.L.W. 760= 1929 M. W.N. 239= 

A,.I.R. 1929 Had. 329. 

Suit for partition. 

Samudayam tenure is a holding in oommon by 
the village community known as the mirasidaw. 

Karaiyeedu tenure consists in a system of 
shifting severalty of ownership the village lands 
being re-distributed among the mirasidars at 
intervals. A suit brought for the partition of the 
village lands and for change to individual 
ownership lies whether the tenure of the vlllaM is 
^mudayam tenure or the Karaiyeedu tenure. 

Ramesaw, JJ.). VbnkatabAMA 

AITAB 0. SUBBAMANIA 8ASTRY. 78 1.0 37— 

20 H.L.W. 122= A.I.S. 1924 Had. Til. 
^ant of proprietory ripAfs. 




tmdor Miraspatras of 18o9 and 1864 which recited 
that the grantee would btiug the laud under 
oultivation. The quit rent was fixed as the 
^seasment which would be imposed at the antvav 
less the sum of Rs. 50. Beyond this no riaht wal 
reserved to the Inamdars. The deed ooitala^ 
expresslphat the Inamdars “have no right or 

claim whatsoever to the said lauds,” and allowed 

the grantee the right to recover any sort of tax 
or ooss Kulbab KulA^fiu — from those whn NoM 
under him. On tho introduotlon of the Survey 
Settlemeut building fine was levied on the mitasidw 
under rules made under Ss. 65 and 48 of the 

PUiutiB sued for daoU„Woa tul 
he was not liable to pay the 

Sdd, the deed did in fact civa tha ..i.* 

rights which might be dosoribed as th^se ot&snh- 
mamdar and they were entitled to e dA«ialL« 
toat they not IlaMo to pay bnildU.T^^‘'^ 
the Inamdar and to an injonotion 
Inamdar from ooUeotIng snoh fines tkmnaK 
oollootot. iShoh As. C.J. <Z 
MAHiDEV BHAEDE 0 naT^ 

76 1.0. «®T=« fcm, 

1983 
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LAND TENURE— Mortgage. 

— Mortgage. 

Not adklaphi tenure. 

One half of a oertaiD area of land was sold and 
the vendee was to sink a well but not at his own 
expense, it being specifically agreed that the ven- 
dor would pay half of the total expenditure incur- 
red on the sinking of the well and the preparation 
of the ground for cultivation. The vendee was to 
be in possession of half of the land not sold. and. 
out of the produce thereof, recover half of the ex- 
penditure which was payable by the vendor and 
the vendee was to keep strict accounts of the ex- 
penses and income. 

Beld, that the transaction was a lekhamukhi 
mortgage and an adhlaphi tenure was not crested. 
(Sfiodi Lai, C.J. and Broadway, J,). DiTTU Mal 
V. ICiAHT BAKHSH. 101 I-C. 549 = 

9 L.L.J. 63=28 P.L.R. 123=A.I.R. 1927 Lah. 828. 
—Bitwi mortgage. 

Where Und held by tenant is mortgaged by the 
proprietor to the tenant in consideration of money 
paid by the latter, it is not unusual for the tenant 
to appropriate a portion of the tent, for which he was 
originally liable, towards interest due on his loan 
and to pay the balance, known as paramsana, to 
the mortgagor. Biswi is the name usually given 
in Eastern Oudh to mortgages of this kind. The 
extinction of the right of redemption of this kind 
does not destroy the right of the mortgagor or his 
suceeesors to claim the paramsana as rent for the 
paramsana does not fall within the rights to which 
the mortgagee is entitled. {Eanhaiya Lai. J.C.). 
BAT Deo V. JAI Nath. 67 1-C. 808 = 

9 0. L.J. 141 = A.I.R. 1922 Oadh 75. 

— Nadgl tenure. 

Neglect by tenant. 

If a nadgi tenurfholder neglects^ to cultivate 
the land, allows the hut to go into disrepair, car 
ties away some of the building materials himself, 
and allows the rest to be stolen by others, he ie 
liable to be evicted from bis holding at the iin* 
stance of the landlord. . i.v 

No definite rule can be laid down that the over 
lord in nadgi tenure has to b^r the ^ 

imnrovements. (Uarten and Fawcett, J/.).MAHA- 
BLESHWAB DEVEB SHETTI » BADKU VENKA 
xtatt 86 I C. 24= 27 Bora. L. R. 82- 

A.I.H. 1923 Bom. 178. 

— Nankar. 

Orant—Presumption. , ^ 

A right to nankar is. as a rule, to be oonsxdered 
an under- proprietary right of a heritable tr®ns 
ferable nature though a person in receipt of such 
allowance cannot necessarily considered to be 
the under-proprietor of lands of which he may be 
in possession.^This will depend upon the circum- 
stances of each case. v,„ ft 

Where a nankar has not been decreed by a Settle 
•mftnt Pnurt or where a person is not shown to have 
Ten in enioymrnt thereof the time when he 

lost his zem^ndari right and where it is shown that 
he has been granted those rights at a subsequent 
tirnrH should be open to the 

that at the time when such grant was made itdid 
not carry wiib it an estate of inheritance or trans- 
ferability but was merely a grant ® 

or rerFopB o landlord .hr 

hsA been 

peraons who were old proprletors u * the 

thrpresuir.pUon would be. unless shown to the 
contary! that the grant was .n hen of old pro- 


LAND TENURE — Patnl tenure. 

prietary right of a heritable and transferable 
character. This would especially be the case where 
the person to whom the grant was msde happened 
to be a former proprietor of the villsgo and where 
the entry of the rights was to be found in the under- 
proprietary register. I 0. C. 157; 1 0. C. 163; i 0. 
and A. L. R. 446; 1 0. L. J. 733; 2 0. L. J. 859; 
12 0. C. 124 and 4 0. L. J. 187, Rel. on. {Misra, J.), 
Sheo Mangal 0 . PBAG NARAIN. lis I.C. 109= 

A.I.R. 1929 Oodh 348. 

A “Nankar villsge" means a village held 

by a proprietor in Mahomedan times in lieu of 
bread money or remuneration for services. {SfuUick 
and Euhoant Sahay, JJ.). Kamakshya NABA- 
YAN Singh v. Thakur Jado Charan Singh. 

114 I.C. 194=A.1.R. 1928 Pat. 294. 

— Nathara. 


Proprietary rights in — Proof of. 

To establish proprietary right to property regis- 
tered as natham, there must be evidence that the 
same was dedicated or set apart for the purposes 
alleged. {Madhavan Nair, J.). Desikachariar n. 
Secy. OF State. ii5 I C. 241=29 M.L.W 229= 

56 H.L.J. 38. 


—Patnl tenuFe. 

Bight of co-sharer— Suit to recover rent—> 

Other co sharers if necessary parties. 

Where the plaintiffs sued for a declaration that- 
the defendants had no mirash right in the plaintiffs' 
patni lands, that the plaintiffs were entitled to get 
the said lands assessed to rent and for recovery of 
fair and equitable rent and It appeared that while 
some of the lands exclusively belonged to the 
plaintiffs as regards certain others they had merely 
the undivided interest as co-sharer. 

Seld, that the suit could be divided only as re- 
gards the plaintiffs’ exclusive lands, and that it 
could not be proceeded with In the absence of the 
other co-sharers as regards the other lands, 
(fianfcin, C./. andC. C. Ohose. J.). RAJCHANDBA. 
Bhowmick U. NAWAB k. Habibulla. 

34C.W N. 379= A.I.R. 193C Cal. 693. 


to minerals. 


In the absence of express words mukarrari lease® 
id other grants do not carry with them the 
zhts to the minerals and a patni lease stands on 
e same footing as a mukarrari lease so far as the 
zht to'the minerals is concerned. 6 P. L. J- 668, 

• 16 C L J 7, Not foil.', A.I.R. 1926 P.O. 42 and- 
LR 19i7 P. 6. 163 Expl ; A.I.R. 1925 Cal. 962 
id A.I.R. 1927 Cal. 956, Dut.from. 

History and incidents of patni tenure 
e word ‘ talukdar' explained. 

r.) MANGOBINDA SAHO V. S^^'YA NIBANJAN. 

112 I.C. 659=8 Pat. 1?0=9_P.L T. 893- 


^Intermediate tenure. 

Zemindar can create an 
tre between himself and a P^tnidar and 
.sidarcan recover rent rom ^he Pntn^ 
■nduff and Richardson. 

"asanVDDIN. 67 I.C. 105=34 C.L.J. 77. 

—Intermediate tenure, . 

lore is nothing opposed to law « 

ent a Zemindar to create an 

ire between the patnidar and t ® 

a suit for rent by such an '"‘“mea.ata tenure 

lor will lie. to- ’B- 

-Sale of-Suit for ^ 

laiutiSe purchased a „„ of this 

■ee for arrears of rent. Within lij unds. 
abase they sued for possession of the Unas. 
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LAND TENORS— Patnl tenure. 

B^ld, that it was for the plaintifis to show that 
’the zemindar was in possession of these lands be* 
fore the creation of the putni and that the posses- 
sion of the defendants commenced after the putni 
•came into existence or that such possession was 
not adverse. 

The decision of the Judicial Committee in 
89 Mad. 617 (P.O.) does not lay down any principle 

• contrary to that laid down in 19 0. W. N. 18. 
{Chatterjea and Oreaves, JJ.). MonmATHA NatH 
V. AKATH BANDHU. 61 1.C. $69 = 25 G.V.N. 106= 

A.l.R. 1921 Gal. 75$. 

‘ Adha ’ and ‘ urdha’. 

The words adha and urdha " in the doonment 
conveyed the underground rights to the lessees 
including the right to work mines and extract 
•coals, (/uala Prasad and Adami, JJ.). BAMLAL 
EAVIBAJ V. SAT7A NIRANJAN CHAEBAVERTT. 

1921 P.H.G.C. 49=A.I.R. 1921 Pat. 379. 

—Permanent tenancy. 

Succession^Cusiom — Onus. 

The rule of suooeesion to a permanent tennre, 
heritable in its character, is, in the absence of a 
statute, terms of a grant, if any, or valid and bind- 
ing custom to the contrary, the same as is applioa- 
■ble to other properties left by a deoeased tenant. 
If a special onstom excluding collaterals from in- 
heritance as regards a permanent tenure Is pleaded, 
the party pleading such a custom must have the 
onus laid on it to prove by satisfactory evidence 
that such ooliatarals, though heira under the per* 
-sonal law of the deoeased tenant in respeot of all 
•other assets left by him, were excluded from inheri- 
tanoe as regards his rightsiin the permanent ten- 
-nre. (Sen and Niamatvilah, JJ.). Gaje SINQH t>, 
Mt, UOHBABHA. 119 l.G. 614=1929 A.L.J. 309 = 
10 L.R.A. Rev. 136=A.LR. 1929 All. 223. 
Proof of. 

The Court has to find whether the tenants' 
'predeoessors possessed occupancy rights at the 
•inception of the relation of the parties, and not 
whether there was a subsequent change in those 
relations. When the origin of the tenancy is not 
known, evidenoe of the sots and oonduot of the 
.parties constitutes the best and the only evidenoe 
to prove the nature of the tenancy. The Court is 
entitled to infer from the oontinuanoe of laud in 
the same hands at a low and unvarying rent, per- 
manent rights of oooupanoy. {Vonkatasubba Rao, 
J.). OHIDAMBARA GDRUKKAL «. SlVAQNANA- 
SONDABAM. 79 I.O. 619=1924 M.W.N. 487= 

A.l.R. 1924 Had. 833=47 H.L.J. 598. 
— Poramboko lands. 

Tree patta. 

Where^ land has been registered as tope poram- 
- Doka, prtma faeie the paramount title is with 
Government. Tree pattas not being issued to 
•owners of the land on which the trees stand, the 
Bolder of tree patta in respeot of land registered as 
.fopsporamioke is not owner thereof. {Watlaee.J) 

• RAMASWAMI THBVAN V. ALAQA PiLLAl. 

. 79 1'O. 881= A.l.R. 1935 Had. 113. 

’-‘“——In tnam vsliage— Burden of proof. 

1 belonging to the plaintiff, all 

ulands within the ambit of the village prtma faoie 

•belong to the plaintiff and It iB for the defendant 

^to raise the plea that the suit lands are communal 
poramboke lands and therefore do not belong to 
'the plaintiff and to allege and prove the facts 
ttooeaaary to substantiate the contention. (Ramasam 
Jacheon, JJ.). Kahnayibam Pillai v. Viru- 

4>UPATTI aiNNINO Oo., LTD. , 81 I.O. 1091= 

20 H.L.V. 185= A.I.R. 1996 Had. 18$. 


LAND TENURE— Resamptloa and foTfelttirel' 
— Pradhan. 

Tenants inducted by Pradhan cannot acquire 

rights by adverse posaessioo against the landlord. 
To define the status of a Pradhan in the Baothal 
Farganaa is a somewhat dififioult matter. He is 
nob a tenure-holder in the ordinarily aooepted sense, 
but be has all the attributes of a tenure-holder and 
possibly he has greater rights. The Pradhan! 
although not a tenure-holder as defined in the 
Bengal Tenancy Act at the present day combines 
both the attributes of Jeth raiyat or head raiyat of 
a village and ijaradar or true tenure-holder. 
(CoutCs and Sultan Ahmad, JJ.), Bah OHABAN 
Singh v. E. W. berry. 1921 P.H.C C. 8= 

A.l.R. 1921 Pat. 67. 


— Rafa-tanki tenure. 


The nature of the Bafa-tankidari interest is a 

question for determination in eaoh case and they 
cannot be classed as a whole either as tenures oe 
as raiyati holdings. 

The status of Rafa taukidars in the partioular 
case was that of tenure-holders and the tenants 
under them were occupancy laiyats. 

In 1838 during the resumption proceedings by 
the British Government a compromise was entered 
into between some of the Tankidars and the 
Government to the effect that on condition of their 
agreeing to pay tent at a certain fixed rate no en- 
quiry would be made as to the liability of their 
interests to be resumed. The rates so fixed were 
known as Bafa tanki, or compromise quit rents, 
and the holders of these lauds oame to be known 
as Rafa-tankidnrs. In m-any oases Bafa-tankidara 
belonged to the raiyati class, but this in itself 
is not aufioient to show that their iateiests were 
necessarily those of laiyats rather than tenure* 
holdera. (Dawson- Miller, O.J.. Afttlltcfe, Das, Kul‘ 
want Sahay and Jtoala Prasad. JJ.). BALUKI 
Root v. Sbi Konja Bbhari Dbbb. 

105 l.Q. 633=6 Pat. 696=9 P.L.T. 72= 
A.l.R. 1937 Pat. 209 (F.B.). 

—Resumption and forfeltnre. 

Saranjam— Grant o/ royal share of reoonue — 

ilesumption of grant. 

When a grant of the royal share of the revenue 
takes place and the grant is resumed by the Govern* 
meat afterwards, the Government do not acquire 
the mirosi or the oooupanoy right which ia a 
heritable and transferable right in holdings ot 
which the saranjamdar has become the khatedar 
daring the oontinuanoe of the grant, either by sur- 
render or forfeiture. {S)uih, Ag. C. J. and Fawcett, 

J.). Sboy, OP State o. Girjabai Shivdbobao 

VlNCHUREAB. 89 I.O. 539=49 Bom. 126= 

26 Bom. L.R. 1173= A.l.R. 1935 Bom. 197. 

^ •Resumability of a tenure la different from 

its forfeiture on aooount of dismissal of its holder. 
{J wala Prasad and Ross, JJ ). H. Mathbwbon o. 
Seobbtary op State. 84 I.O. 40a = 3 Pat. 673 = 

A.l.R. 1924 Pat. 616. 

'* Santhathi Brahmastoam ” and " Adtmava* 

oana.*‘ * 


No ouatom in favour of a tight of re-entry of land- 
lord who has granted lands on the tenures known 
aa Santhathx Srahmaswam and Adimavaoana ia 
eatabUshed. (Sebteabe, C. J., Oldfield 
Deoadoss. Collie and Venkc^tasu^ 
ayyakutti V. Kbishna Pattar. 85 1.d*. 

i5 Had. 894= 18 lAli.W. 6889* 
... 1922 H.W>H. IM-ill 
.1 A.I.R. 1922 Had. 874=4$ H.L.d. 1 
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LAND TBNDRB — Ryotwarl tenare. 

—Ryotwari tenure. 

Unassessed waste lands^Bights of Qovern- 

ment — Penal assessment — Effect of. 

Unasseseed waste lands in Government ryotwari 
tracts are at the disposal of the Government till a 
patta is granted when once patta is granted, the 
right of the Govornment is confined to the recovery 
of the revenue due in respect of it. The penal or 
Sit;a;ama assessment imposed by the Government 
on trespassers amounts to a condoning of the act 
of trespass, but does not amount to a recognition 

any undertaking on the part of 
tho Government to permit the oocupation for the 
future. 91 I.C. 503, Bef. to- (Ananthahrishna Iyer, 
«/.). SUBBAREDDl V. SECY. OF STATK. 

124 I.C. 607 (Mad.). 

Bight to vary assessment. 

The proprietorship of the ryotwari holder in his 
holding is subject to the prerogative which the 
Crown has, according to the common law of India, 
of imposing, by an executive act, assesemeut on land 
and varying it from time to time. The right of the 
Government to assess land to land revenue and to 
vary it is not aright created or conferred by any 
statute, but the Crown possesses the prerogative of 
exacting from a subject holding arable laud its 
share of the produce cr the equivalent of such 
produce. 25 l^Iad. 457 and 27 Mad. 386, Bef. 
{Bamesam and Venkatasubba Bao, JJ.). Kblu 
Nair V. Secy, of State. 

91 I.C. 82 = 48 Mad. 586=22 M.L.W. 762 = 
1925 M.W.N. 815 = A.I.R. 1925 Mad. 1134= 

49 M.L.J. 79. 

' 'Inam^Besum 2 )tion and regrant— Resumption 
declared illegal’^ Refund of land revenuc^Claim for 
— Maintainability^Patta— Effect of. 

The Government resumed a devadayam inam and 
granted a ryotwari patta to a certain person in res* 
poet of it. The plaintifi derived his title from this 
person. The resumption by the Government was 
ultimately held to be illegal by a competent Civil 
Court. The plaintiff sued the Government for the 
recovery of the assessment which he had paid. 

Held, that as the plaintiff had paid the revenuo 
with knowledge that Government’s right of re- 
sumption was in litigation there was no question 
of mistake, 

Held further that the issue of a patta not only 
did not convey the land in question from Govern- 
ment to the plaintiff’s predecessor-in-interest but 
did not even create a contract in respect of the land 
between them and that the plaintiff was not entitled 
to refund of land-revenue paid. 23 M. L. J. 746 and 
26 Mad. 268, Foil.) A. I. R. 1922 P. C. 403. Dist. 
(Phillips and Odgers, JJ.). Secy, of State v. 
JANAKIBA MAYYA. 87 I.O. 644 = 

1925 M.W.N. 481 = A.I.R. 1925 Mad. 859= 

48 M.L J.440. 

There is absolutely no relation or analogy 

between the nature of Kumri lands in South 
-Canara and ryotwari holdings. (Mr. Ameer Alt.) 
AMBU Nair V. Seoy. of State. 80 I 0. 835= 

26 Bom. L.R. 639 = 20 M.L.W. 49= 
51 I. A. 257=1924 M. W. N. 572= 
39 M.L.T. 120=47 Mad. 572 = 29 C.W.N. 365- 
A.I.R. 1924 P.C. 150=47 M.L.J. 35 (P. C ). 


—Saanjl tenure. ... ... 

Under saunji tenure the eaunjidar is entii 

to retain possession without paying any rent 
long &B he irfvee his services fts purohit to 


long SB he gives his services fts purohit 
grantor. (Addison, J.). SunDAR v. RAM 

109 I. 0. 6a3=A.I.R. 1929 


Cha: 

Lab. 


LAND TENURE— SepTloe tenure. 
—Service tenure. 


Denial of title. 

If a service tenant renounces his character as a 

service tenant and denies the title of the landlord! 
to resume the land, the lease to him determines 
and no notice is necessary to eject him. 

25 C.L.J. 332, Foil. [Duval and MuUick, JJ.). Raja 
SATIPBASAD V. MAHESH BHUNIA. 103 I C 542= 

31 C.W.N. 552=A.I.R. 1927 Cal. 861. 

Resumption and regrant— Rival elaimantr— 

Adverse possession by. 

The grant of a title deed at the enfranohisement 
of a service inam (unlike the case of personal inam) 
confers a new title. Tho title cannot be questioned 
by persons unconnected either with the office or 
with the family of the grantee. The title conferred 
by enfranchisement is not necessarily confined to 
grants to persons either holding the office at tho 
time of eufranobisemont or those claiming the right 
to do so, though ordinarily as the land follows the 
office, the title would be conferred on the office* 
holder at the time of enfranchisement. It would 
be open to an outsider claiming an enfranchised' 
service inam to show either that it was not an inam 
at all liable to resumption or that he had by pres- 
cription acquired a title to the property, good, not 
only as against the service holder, but also against 
the Government, so that the Government’s power 
of disposition was lost. This would involve adverse 
possession for sixty years. 44 Mad. 643 (P. C.), 
interpreted &nd followed) 30 M.L.T. 834. Ocerruled: 
(Ayling and Odgers, JJ.). Ku/SHNA Sastri v, 
SINGARAVELU. 91 I. C. 130 = 1929 M.W.N. 218= 
48 Mad 570=A.I.R. 1925 Mad. 780=48 M.L.J. 470. 
Personal service. 

Where there is no duty or service of a personal 
nature imposed upon the grantee of the tenure and 
he is merely required to appoint Police patrols and 
to pay for them, tho tenure is not a service tenuie- 
and not ghatwali in its nature. Mere compulsion 
to pay rent or revenue imposed upon the grantee 
does nob make the tenure a service tenure. (Das, 

/.). Narayan Singh V. nawabSaiyid. 

80 I.C. 544=3 Pat. 9J5=6 P.L.T. 191= 

A.I.R. 1925 Pat. 210. 

Liability to ejectment. 

PezOdgers and Napier. J/.— Where the holder o£ 
a service inam is found to be entitled to Eudiva* 
ram, tenants arc bound to prove that they are not 
tenants from year to year, otherwise they are liable 
to be ejected on proper notice to quit. Case-law re- 
viewed. A service tenure is not incompatible 
with a permanent right of occupancy as such A- 
right does nob amounc to an alienation. (Napier 
and Odgers, JJ., then Apling and Odgers, JJ,, 
afterwards Krishnan and Venkatasubba Rao, J J .). 
VEERASWAMY MUDALI V. PALANIYAPPAN. 

84 I.C. 799 = 19 M-L.W. 513=84 M L.T. 175= 
1924 M.W.N. 466= A.I.R, 1924 Mad. 620 = 

46 M.L.J. 5i9* 


■Palayam of Eannivadi. 


Where the Palayam of Eannivadi was originally 
bold in military and police service tenure and the 
two services were abolished in 1801 and 1816 by 
Lord Clive’s Proclamation and by the Government 

of Madras respectively the tenure ceased to be ^ 

service tenure and consequently became 

(Sir John Edge.) Mabayandi APPAYASWAMI 

NAICKERV. MIDNAPORE ZAMINDARY w. 

60 I.C. 953=20 A. L.J. 393=26 C.W.N. 108- 
48 I. A. 100 = 44 Mad. 870=” 

14 M.L.W. 49 = 1521 

A.I.R. 1922 P.C. 194=40 M.L.J. 937 (P.C.)^ 
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tlHD TBHURK— Talnkdari. 


— Talukdarlt 

——Ordinarily lands gi^en as Jivai or mainte- 
nance to a oadtt in the family are part of the Taluh- 
daii estate and liable to payment of Jama. (FaicctU 
and Maagatkar, JJ.). SUBSlhQl Jl Bi J v. SECY. 
OF BTAaE. 99I.C. i93=S8 Boro. I#.B. 1213= 

A l.lt. 1026 Bom. S90. 


. Proj^erfies purchased Jrcin income. 

Ihe mtre fact that the abeolnte o'wner of a cer- 
tain MluWori aa -well as non-taluhdari properties 
mixed together the incemes of both the properties 
and purchased further properties doee not impress 
the substguently purchased properties with the 
character and status of taluhdori property and it is 
only the ordinary rule of succession that would 
apply to it, {Kanhaiya Lai and Mukerji, JJ.). 
BABBAKBH SiBGBt). DAL BAHADCB SiNGH. 

881.0.285=47 All. 186 = 
22 A.L.J. 10H = A. 1. R. 1928 All. 155. 
— Thanadari lands. 

— Bights of holder. 

The holders of thanadari land stand in a cerfain 
position to the contiguous zamindar. If the lands 
are resumed, they are to he settled with the 
zamindar ; and it may be that they may o\en be 
desciibtd as settUd with the zamindar in a in the 
aense, and that there is a sort of superiority certain 
zamindar which mightentille him to the surface of 
the land in case of escheat, but whether this would 
give him a olaim to the minerals is a questicn. 
The view that thanadari lands, though made 
returnable, were not always resumed is a diflicuU 
one to support. 6 hi. 1. A. 101 (P. C.); 10 M. I. A. 16 
and 44 Cal. 841 (P. C.), Bef. {Lcrd Phillimore.) 
8boy. of State v. bajo jyoti pbasbad Siboh. 

£4 I.O. 974=83 Cal. 833=83 l.A. 100 = 
30 G.9.M. 745=24 A.L.J. 761= 
A.l.R. 1926 F.C.41 (P C.). 
——While both Lakhiraj and Thanadari lands 
were excluded irom the operation of the Permanent 
Settlement, Lakhiraj lands were neither assessed 
nor settled with the zamindar while Thanadari lands 
were settled with the zamindar but excluded from 
the operation of the Permanent Settlement in the 
sense that the rcbumption and re-assessment there- 
of was reserved by the Government. lOM. I. A. 16 
(P. 0.) and 42 Cal. 710 (P.C.), Bel. on. 

Resumption in connexion with Thanadari lands 
properly BO called was concluded within a short 
tine after the Permanent Settlement and the 
zamindais were not allowed to enjoy ibe produce 
of such lands or allowances granted in respect of 
them to the detriment of the public revenue for 
any oonaiderable-length of time afterwards. 

A person who claims under a settlement from tiie 
Collector on the lands having been resumed is 
entitled to prove dispute all this that the resump- 
tion took place on the footing that the lands were 
Thanadari or that the prooeedings relating to the 
resumption were such as were sanctioned by the 
Begulationa or were in accordance Iherevfith and 
he can show by other evidence as well that the 
lands were Thanadari lands. {Greaves and Mukerji^ 
JJ.). RlSHlKESH LAW V. MANDAEINI DASI- 

97 I.C. 678=44 C.L.J. 7=A.I.B. 1926 flal. 1185. 
—Transfepablllty. 

Where a man is proved to have hereditary 
rights and there is nothing to show that they are 
non-tranaferable they must he presumed to he 
transferable. {Stuart. C.J. and Basa, J.). Deputy 
Goumb., Qondav. Eabiudad Khab. 

116 I.C. 291= A« 1. B. 1929 Oadh 868. 
— ■ ■ B aiyati holding in Sonthal parganas, 


LAND TENURE— Waste land. 

A raiyati jote in the Santhal Parganas cannot be’ 
sold by the regular Courts in execution of a deot^ 
excep t where transferability is recorded in Record- 
of- Rights. A.l.R. 1928 Pat.106, Bel. on. (Eultoont 
Sahay and Maepherson, JJ,). Bamdas v. BbnI 
Deo. 116 I.C. 41 = 8 Pat. 116=10 P.L T.<148=| 

A. 1. R. 1929 Fat. 198. 

Kharposh mukarrari. 

As the khatian' jamabandi is not confined to 
laiyati lands, the entry in this khatian jamabandi 
of kharposh mukariaii lands does not show that 
they are raiyati lands, and if according to the rules 
of the settlement department, in force, under- 
tenancies are not to be recorded, it must be taken 
that the tenants entered against the sub-numbers 
are raiyats and consequently the kharposhdar is a 
tenure-holder and his interest is transferable. 
{Boss and Wort, JJ.). CHHATBADHABl 81NOH V, 
Hemlal Singh. 105 I.C. 42=9 P.L.T. 283= 

A.l.R. 1928 Pat. 109. 
— Tenure held by villagers as a body — Khaiedar 
—Bight of alienation. 

At the time of the first Settlement in Berai it 
was not uncommon for villagers residing in the 
villages in their province to apply for and obtain 
(rem Government fields on the full survey assesa- 
ment to be uaed as grazing grounds the village cat- 
tle. As the fields wete let on assessment it was 
necessary to have a fthoftfdor or person responsible 
I for that assessment and therefore such fields were 
entered in the name of a particular villager though 
fhey were in reality the property of the villagera 
as a body. They oolleoted among themselves the 
annual assessment and paid it to ^e "khatedar who 
in turn paid it to Government. Under such oiz- 
cumsfanoes an alienation by the khatedar is void, 
provided that the alienee knew the want of title in 
the transferor. (Prideaux, .A. /.C.). LATlFv. PAN- 
UBABI. A.l.R. 1923 Nag. 214. 

— ' - Karamkari and Adimayavana fenures. 

The inferenoe of prima facie inalienability irom 
the right of reversion in the landlord is not a neoea- 
sary or valid inference at all. A permanent right 
of cultivation does not imply inalienability. No 
inferenoe of inalienability by custom arises in the 
case of Karamkari and tenures. The 

method of inferring the existence of new Inoidenta 
lor a tenure as the supposed logical result of its 
known incident se ems to be quite an unsafe method 
to adopt. To find out if any particular right U a 
oustemary incident of a tenure, the only safe 
method is to take evidence of the custom, in the 
absence of authoritative rulings or statements 
about it. (Apltng and Krishnant JJ.), ZAMOBXH 
Baja v. Sauu Naib. 15 H L.W. 164= 

A. I. R. 1922 Had. 280. 

— Ubapi tentiM. 

The JJbari tenure is something of the nature of 
special grant from Government and la subject to 
resumption by Government under certain condi- 
tions. IBafique and Piggoti, JJ.). IJDIT Narain 
Singh v. Bandbib Binoh. 69 1 . 0 . 971= 

20 A.L.J. 946=46 All. 169 = A.1.R. 1923 AU. 68. 
— Yanta tenure. 

Yanta tenure is prescription of remote anti- 
quity without any deeds or grants. (Maolwd, 0. J. 
and Ooyajee, J.). SHANKAR Lal Tapidas «. Baji- 
KHAM AETTABKHAN. 69 1.0. 102= 

24 Bom. L.R, 709=A.1.R. 1928 Bom. 842, 
—Waste land. 

Posseanon and assesmont, os sMdenca.Qf Mis 

The faot that a oertain piece of land baa not bean 
.asBessed to revenue je no proof that Uhaa not 
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cultivated. Nor does the failure to assess take 
away the plaiotifi’s possessory right if by actual 
possession he has acquired such a right. The 
Revenue Rules permit any person to enter into 
possession for the purpose of cultivation, of any 
Government waste land, but provided that if he 
does 80 , he shall be liable to be assessed to revenue 
and to be evicted by the Government. It is for the 
Government through its officers, to assess to 
revenue and not for the cultivator to see that he 
is 80 assessed. The fact that one of the contestants 
has been assessed to revenue and the other has not, 
is no doubt a relevant fact, and there may ba oases 
in which it will suffice to turn the scale, but it is 
not in itself conclusive nor is assessment a reoog 
nition by the Government of a trespisser's posses- 
sion. Hence, the fact chat the plaintiff was not 
assessed for the land in dispute and Che further 
fact, that defendant ultimately was so assessed, do 
not by themselves establish plaintiff's want of 
title. {Carr, J.). MAON-l Kys tf. MiUHoTflA 
Ham. Si I.C. 961=2 Rang. 438 = 

A.I.R. 1923 Rang 87. 

— Zaraindarl. 

There can be no presumption that the estate 

because it is admittedly a zimindtri is governed 
by the rules of primogeniture, (ifohiuddin and 
Mxcnair, A.J.Os.). MT. SORJABAI v. GiNGA- 
BAM. 118 I C. 871 = A.I.R. 1939 Nag- 35. 

- — — The Dhalbhum R»j in Bengal is an ordinary 
zemindary and is alienable. (N. B. Chatferjea and 
ChoUner, JJ.). PbOTAP 0HAN08A O. JAGADISH 

Chandba. 82 I.C. 886=49 C.L.J. 331 = 

A.I.R. 1925 Cal. 116. 

' 'Zamindar owns absolute estate in forests in 
eemindary. (Zris/inan, J.). Bandaru CheCiLAMMA 
V. DUNQALA PENTAYYA. 79 I.C. 843= 

20 M.L.ff. 478= 1924 M.W.N. 443= 

A.I.R. 1924 Had. 828. 

— — r» Sind. 

Though there may have been originally nothing 
proprietary in the character of some Zemindars in 
Sind, yet the position was one which readily 
developed into a proprietary form. 1 S.D. 228L, 
Foil. ; 2 S.D. 3iO. N'it foll. ; 7 8.L.R. 169, Ref. 

A jaghirdar is merely one who holds as assign- 
ment of the Government revenue of certain lands. 
The landowner in Sind is called the zamindar. 
The ordinary tenure in Sind is that of a zamin- 
dar or landholder who exercises wholly or in part 
the privileges of the landholder and the extent of 
suoh privileges varies according to custom 
that of an absolute proprietorship of the laud, 
subject to the payment to Government of whaterer 
may be the customary Government share of the 
produce, down to that of an ill-defined and often 
disputed claim to levy a lapo or rent on all culti- 
vated land. {Fawcett, A. J. C.). PiB Maksdc 

V. Malik boola khan. 

79 I.C. 819= 16 S.L R. 87= A.I.R. 1921 Sind 109. 

— Hlscellaneons. 

"Jots.” . ... 

Jote is a general term with respect to a holding 
and it is not necessarily equivalent to a “ Raiyati 
jote.” A.I.R. 1922 P.C. 241; 210. W. N. 188 and 
e C.W.N 117, Foil. (Suhrawardy and Oraham, JJ.). 
TABINI CHARAN SARDAR V. SBISH O^ANORA PAL. 
116 I.C. 81 = 48 C.L.J. 97=32 O.W.N 887= 
56 Cal. 173= A.I.R. 1928 Cal. 880. 
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■Bajeaflidars. 


Bajoaftldars are persons whose lands were resum- 
ed by the Government under thevarious regulations 
aad wew assessed to revenue^ and whatever the t 


LAND TBNORB — Hlsoellaneous. 

position m^y have been under the regulations 
the custom of ihe country has ncogniaed them as 
tenants where they hold an area of 75 or lees acres 
and persons holding under them are recognised by 
the emtom of the oouatcy only as mere tenants-at- 
will, the only exception being thatsom» of the 
bajeaftidars were given the same status of tenure- 
holders as a tnatter of oompromiss in the settle- 
ment which took place between I8)0 to 19)0. {Ross 
ani Potter, JJ.). GoPIS.aTH Baravji d. AJHAB- 
BAL Hiqoe. 101 I.C. 119=8 P.L.T. 573= 

A.I R. 1927 Fat. 223. 

' •Co-aharers — ” Hissedar ” 

A hitiedtr means a oo sharer, that is to say, 
a person who owns a share in the mahal. A ‘m ihal’ 
is ordinarily divided into ‘annas' and ‘pies’ share 
or into ‘bighas’ and ‘biswas’ share. It comprises 
a certain specified area. A person who owns a 
fractional share in the 16 annas ora fractional 
share in the 20 biswas necessarily owns a share in 
the joint Khalsa land as a o-sharot. But there 
may be proprietors, who have proprietary interests 
in the mahal and yet do not own a fractional share 
of the 16 annas or of the 20 biswas, as the case 
may be. 

But where the entire 16 annas comprised in the 
mahal was exhausted by one group of co sharers, 
the other groups, though proprietors, could not ba 
called oo-sharers, that is, persons who owned 
specified shares in the 16 annas. {Sulaiotan and 
Kanhaiya Lai, JJ.). iMDkh HossAiNv. Haidar 
BBQ. 82 I.C. 196= A.I.R. 1923 All. 135. 

Shamilat land. 

The rights of a proprietor in the shamilat- of a 
village are not a mare accessory to the land sepa- 
rately held by him and a sale of the latter does not 
ipso /nefo convey any rights in the former to the 
purchaser, and a clause in the wajib-uUarz provid- 
ing that shares in the shantilal are proportional to 
the khewat lands hold by each proprietor cannot 
confer auy rights iatheoommon land on the pur- 
chaser not conveyed by his deed of sale 1 P. R. 
1891; 113 P.R. 1901: 65 P.R. 1839; 42 P.R. 1897. 
Foil.) 96 P R. 1919; 8 P.L. R. 1907 and 9 P.L R. 1907, 
List. {\rarHneau and Zifar AH, JJ.) ShahaDAT 
u. Ganesh DA8. 781 0. 368=A.I.R. 1925 Lah. 105. 
— khairati. 

The entry Muafi Khairati simply means that 
the land is held rent free or at a low rent by the 
favour of or under an agreement with the mal- 
guzar. Such an entry does not stand in the way 
of the landlord recovering the arrears of rent 
assessed on the holding so recorded. 11 C.P.L.R. 
129 and ISO.P.L R. 9, Ref. {Kinkhede. A.J.G ). 

KHOBCHAND V. MULLOO. 83 I C. 741— 

A.I.R. 1925 Nag. 452. 

Manhunda rent. 

Manhunda rent is a fixed amount independent 
of the total outturn of crops grown. {Dawson- 
Miller, C. J. and MnUick, J.). RaghonaND^ 
8 AHAY V. RAMSDNDAB PRASAD. 85 I.C. 172= 
4 Pat 190=3 Pat. L.R 22=6 P.L.T. 4= 
1929 P H.C.C. 385 = A.I.R. 1925 Pat. 299. 
Matfatdari receipf. . 

Afar/afdart receipts cannot convey Ratytuswie 
to a Marfatdar. {J wala Prasad, 
pherson, cT.j.RAM RAOHHAYA SINGH-p. KAMAKHYA 

NABAIN. 84 I.C. 536=4 Pat ;39 = 6 ? 

1924 P.H.C.C. 318= A.I.R. 1923 Pat 216. 

.Bobabaing land. , ,, t. 

There is no reason why persons should not own 

bobabaing land in a village ; it is 
bobabaing land might often exist m an ares which 
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{LAND TENORS -Mlacellaneoua. 

^as not origiaally appropriated to dwelling plaoea, 
bat was subaeqaently so appropriated. (Pratt, /.). 
maunq KYANQ Pu o. MAUNG Po. 

69 1 C 803 =3 Rang. HT= A.I.R. 1929 Rang. 263. 

Zurip6sh^ileat6--0ceupancy rights irj. 

A Zuripeshgi lease is a ttansaotion between debtor 
and creditor and not a transactioa between lessor 
*nd lessee. Therefore the Zuripeahgldat is nob 
entitled to olaim oooupaaoy right although there 
was letting of the land in the sense that the Zari* 
peshgidar was by the terms of the Zuripeshgi lease 
required to cultivate the lands and to pay yearly 
and nominal rent. (Das and Ross, JJ.). Kuabag 
Nabayan V. Dwarka pbashad Singh. 
h 78 I.O 988=3 Pat. 463= A. 1. R. 1924 Pat. 980. 
LARCENY. 

Sw Penal Code, S. 377. 

LATHI. 

See PENAL CODE. 

LAYAMOI CRACKERS. 

See Explosives aot. 

LAW AND EQUITY. 

■ (1) EQUITY. 

(2) PRACTICE. 

LAW REPORTS. 

See Pbactioe— Precedents. 

LAW REPORTS AOT (XYIll OP 1879). 


— Applloabllity. 

Privy Council Rulings. 

The Indian Law B )pocts Aot has no application 
to a decision of the Privy Counoil, and therefore 
■the Courts are at liberty to refer to an unauthorized 
'Zeport of the deoision of the Privy Counoil and, if 
they ate satisfied that it is a oocreot report, they are 
bound to follow it. (Phillips, J., on difference be- 
tween Deoadoss and Wallace, JJ.). Shujaulmdle 
BAHADUR V. UUIBUL CUBA BAHADUR. 


91 l.G. 697=48 Had. 646=1926 M.W N. 213= 
A.I.R. 1926 Had. 20=49 H.L.J. 498. 
«-S. 3— Private pubUcation. 

~A deoision published in a private publioation 

not authocizad by any Local Government is not 
^absolutely binding. (Rutledge, G.J.^ Carr and 
■Chari, JJ.). EaiPEBOB v, Tha Shwe. 

96 I. 0. 708=4 Rang. 146=8 Bar. L J. 90= 
27CP.L.J. 1396=A.I.R. 1926 Rang. 164 (F.B.). 

A view expressed in a judgment of a High 

Court which has not been officially published evon 
without reasons, Is entitled to respeot, and any 
•examination ol it ought to start with the assump- 
<tion that it is correct and has good reasons behind 
dt. Bub it is not to be followed blindly, like one 
lihat is officially published, though good reasons 
must be found for not iollowing it. {Ballifaz, 
A.J C.). MUBALIDHAR V. ANAND BAG. 

93 I.O. 890=8 N.L.J. 1S3=A.1.R. 1929 Nag. 414. 
8— Subordinate Gourts. 

——•Per Dalai, *r.— A Subordinate Court Is bound 
<to follow a deoision of a Bench of its High Ooart, 
and in doing so it would be exeroieing jorisdiobioa 
(tightly aud not irregularly. 37 All. 859 IP.O.l and 
A.I.R. 1928 All. 33a(P.B.), Ret. on. (ITaZah and 
I>alal, JJ.). Ram Sahai v. Madan Lal. 

o. .r, 376*48 All. 132= 

34 A.L.J. 4S0=A.I.R. 1986 All. 348. 
LEADING gUBSTIOMS. 

See EviDBNOfl AOT, Se. UX— 143. 

LEASE. 



See dUo ji) Landlord and tenant 
( 2) T. P. AOT, Ss. 106-117. 

OoniiFaeilon. 

VorfaltiiN and ejeotment* 

, ^ ^See also T. P. AOiJ, 9. 1 (i). 


LEASE— CoDfttrustlOtt. 

Hokaptari. 

Period of lease. 

Permaaeoey and heritabllltyi 

Purpose of. 

Renewal. 

Rent and revenue. 

Sub-soil rights. 

Transferability. 

Validity. 

Zur-i-peshgi. 

Misceltaneous. 

— Construction. 

‘Tenant or under-proprietor. 

Where the wording of the pabta does more than 
suggest that the holder is an under-proprietor and 
not a tenant, and there is evidence that the holder 
managed the cultivated and uncultivated lands, 
exerotsed rights of escheat, allowed tenants to 
settle in the village, to plant trees, to sink wells, 
and this the holder or his predecessor has done as 
far back as the memory of mtn oaa go, at least 
from a period prior to annexation, the inevitable 
oonolusionia that the holder is an nnder-proprietor 
and not tenant or thekadar. (7tsc^ttnf Dunedin.) 
BISHNATH SaBAN SINGH «. CHANORAPAL SiNGH. 

A.I.R. 1930 P.Q. 248 (P.O.). 

•Clause against objection to dispossession. 

A executed a deed of lease in favour of 6 which 
contained terms to the following eSeot : “ I shall 
not be oompetent to raise any objection on the 
ground of drought, inuudatioa, etc., and possession 
and dispossession of any kind,” “ I shall nob olaim 
any dags, eto., which may have been Inoluded 
in the lease but which ate owned and possessed by 
anybody else." B being unable to take possession 
of the land instituted a suit for a deolaratlon of 
title and recovery of possession with a prayer in 
the alternative for refund of the premium. It 
was ooutended that beoause of the given oouditions 
B was nob eubitled to a refund. 

Held, that the sbipulations did not in any way take 
away from the leasee the ordinary rights that he had 
of being put in possessioo and in default thereof 
claiming a rescission of the oontraot. (Hukerji and 
Uullick, JJ.). AHAMADAB RABAUAN V. JAMI- 
NIBANJAN. 97 Cal. 114=A.1.R. 1930 Oal. 385. 

•The ooustruotiou of one lease is of very 
little help in construing another. (Ross and Chat’ 
i^ji, JJ.i. Kashi pbasad o. Mahabib Prasad. 

,, , llPat. L.T.699. 

'A pftctioulftr piooe o{ land was leasdd oufc 
“ without any Interest except to get produce, culti- 
vate the land and pay tha rent, without ohauglng 
the features of the land or having rtoourse to any 
illegal aot or in any way interfering with the land.* * 
The land comprised paddy land and land merely 
produolug thatching grass. 

Held, that so fat as the other pteoe of land for 
ptoduoing tbatohing grass was oonorttned, it muet 
be considered that growing grass on that piece waa 
a form of ouUlvatioa. (Boss at«i Wort, JJ.). Baghu- 

NANDAN Singh v. Radhasrishnv thakubji. 

. . . , I. R. 1930 P*t. 297, 

—’•^Ambiguous terms. 

Where the terms of the lease axe ambigaoua and 
purpose of the tenanoy U not olear. U 
win be open to the Court to refer to the ooudnot 
of the parties and other extraneous olroumstanoea 
in order to determine the nature and the numosa erf 
th, tea.aoy 16 a,W. N. 898, JW. 

^ JAGADiaHWAR V. BQLAE 
MAHTO. 181 1,0. 880= 10 P, L.T* 38^ 

1.I.E* 1988 
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LEASE — Constroctlon. 

Occupancy rights—Claim to. 

A leaee frcm 19H to 1923Samtat demised for the 
year 1914, 25 bigbas of laud and nine mahne trees 
end frcm ]9i5 to 1928 the entire monza including 
the cuItiTatcd and uncultivated lands. It was 
stipulated that the lessee should cultivate the 
village, beep the ttrants contented, settle himself 
and cause the tenants to settle therein. Itwas 
further covenanted that in the event of the rent 
being paid till term of the lease, after the expiry 
of the term , the settlement would he made at a pro* 
per increased rent for a certain term with the same 
lessee and no other. Several times the lease was 
renewed and contained a clause disclaiming raiyati 
rights. In the Record-of-Rights, the lessee was 
entered as bemiadi thekadar. 

Seld, that it was not correct to ssythat the 
lease was a cultivating lease in respect of 25 bighas. 
It was a single lease for the whole village. Al* 
though there was the covenant for renewal, the 
lease did not contemplate permanency of tenure. 
The lessee was onlj a tenure-holder holding under 
a lease and acquired no ccenpaney rights so long 
as the lease contii^Uid 26 W. B. £03; 33 C. L. J. 
568 and 20 C. W. N. 600, Hef. {Das and Boss, JJ.). 
K^aiiKRTA NABAY.AN BiKGH v. BECBU SINGH. 

115 I.C. 554 = A.I.R. 1929 Pat. 68. 
— ■ Lease of meharam righis-^Liahilily jor vil- 
lage officers' remMneraticn. 

The plaintiff zamindar executed a coscUnama 
(lease) of certain villages in defendant's favour. It 
was, in effect, of the right to collect melvaram 
from the tenants of the villages. The Bsja was 
liable to pay out of the gross yield nine per cent, to 
the villsge officers as their remuneration (maniba 
su-'atantrof?]s). The defendant-lessee made these pay- 
ments direct to the village officers. The Govern- 
ment having afterwards ffxed salaries in cash for 
the village officers, the nine per cent, became no 
longer payable to them by the Baja. The Raja 
accordingly claimed to recover from the defendant- 
lessee the nine per cent, of the gross produce, con- 
tending that the defendant bad hitherto been pay 
ing the same over to the village officers as an agent 
of the Baja and that when the obligation of the 
Baja to make these payments ceased, the defend- 
ant-lessee wap thereafter receiving the nine per 
cent, for the Raja’s use, 

Held, upholding the contentions of the plaintiff, 
that the nine per cent, was not transferred to the 
defendant subject to the burden of paying the re- 
muneration, that the payment was really made by 
the defendant ad hoc as an agent of the zamindar 
who wap therefore entitled to recover them as soon 
as the liability to pay ceased. (Fiscotmi Z)u»i#dtn.) 

Raja of R.amnad v. Muthan.^n Servai. 

104 I. 0. 337 = 46 C.L J. 231 = 39 M.L T. 258= 
1927 M.W.N. 713 = 29 Bom. L. R. 1400= 
A. I B. 1927 P C. 206=33 M L.J. 289 (P.C.). 

Every lease must depend on its particular 

language and terms. {Sulaiman and Boys, JJ.). 

Abdul Majid v . Naqeshab Ddt. 98 I.C. 92= 

A.I.R. 1927 All. 78. 
Tfnure—Not raiyati interest. 

One K executed in favour of B a kabuliyat by 
which a Sarasari jama was sought to be created in 
respect of 275 bighas of land. Out of these 
275 bighas 160 bigbss were cultivated land for 
which a rental of Rs. 74 was fixed. The remain- 
ing 136 bigbap were wasteland for which no rent 
was assessed and it was provided in the document 
that the rent would be assessed therefor when the 
■land would be brought under cultivation. It went 


LEASE— CoDBtraetioB. 


on to state that if any market, hat, etc., were estab- 
lished on the land, the landlord would be entitled 
to make settUments about them separately, and If 
any portion of the land was acquired for public pur- 
poses the landlord would get the price therefor. Ik 
further provided that the tenant would enjoy the 
fruits of the trees on the land paying Falkar and 
would be liable to pay further compensation if he 
did damage to the trees, etc. It further stated that 
if the enttre rent for any particular year was nob 
paid in time, the landlord would be entitled to 
make a frtsb settlement of the jazna. It stated 
also that the tenancy that was created ^as to be 
herita ble. 

Eeld, that the interest created 'Ras that of n 
tenure-holder and not that of a raiyat and the 
tenure was transferable. [Greaves and M. N, 
MuUrji, JJ.). Bhagwan Das v . Bisweswab 
RATH. ICO 1. C. 302 = 44 C. L. J. 434= 

A. 1. R. 1927 Cal. 220. 


— Where an ijara lease pertaining to a small plok 
of land provided " the mortgagee being in posses- 
sion of the mortgaged property may cultivateor 
get cultivated the land with due care and diligence 
and the mortgagee will not allow any one to take 
lOBsessioD of the land which is in my possession 
for a long time. ..and thereafter shall bring the 
mortgaged property under my own sir posses- 
sion.” ^ ^ 

HeW, that the term of the lease taken togethet 
and read with the circumstances of the lease 
amounted to an express prohibition to settle the 
land with the tenant so as to confer a title extend- 
ing beyond the term of the lease itself. (iJoss and 
Kuluant Sahay, JJ.). Mt. BBIEASPATI v . BAJ* 
KUWAB SlXGH. 103 I- C. 627= 

8 P.L.T. 775 = A. I R. 1927 Pat. 401. 

. -A mourasi mckarrari kabuliyat provided ; 
” You have been pleased to grant me in accord- 
ance with my prayers Pernaanent Settleinent^ 
a jama of lOmaps ofsanja paddy, measured witn 
a Rajhati pai of full measure (the price whereof 
is Rs. 50} and 10 pons of straw (the price wbereot 
is Rs. 2), the total price being Be. 52 per 

Accordingly I give in writing this kabuliyat thM 
I shall deliver the said sanja paddy and straw 
without variation every year. If I ™**®*°J 
default In delivering the sanja paddy, then I shall 
deliver bari (additioDi of two sails of paddy lo* 


?ery map every year. 

Eeld, the parties’ intention was that only 
nd straw should be paid as rent. U 
Dccnsistent with their intention to bold that » 
i(d sum was agreed upon as that wo«la M 

•holly inadequate value of the paddy at the date 
f the suit, and, therefore, in default of 
fthe paddy and straw mentioned in tje babuliya* 
le landlord was entitled to their market 

date on which they should have P®' J, 

ot merely to the sum mentioned in the babnffyat. 
Jhakrararti and Cum\ng, JJ.). HEM CH 
ELIA V. SA7YA KlKKAB SEN. 91 LO. 935 


"Raiyat." 

word “raiyat" used in a 

mean an agricultural tenant. “ of 

imofussil of Bengal m ita T'f " ®/rpiece 
,ng a tenant in general. The lessee of a piec^ 

Qesteftd lend is ordinarily a ens 
. {Cuming and ChniranarU, 
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LEiBE— Oonstrnotloii. 

Lease or usufrucittary mortgage. 

Under the terms of the deed it was agreed that^ 

the Ijaradar should remain in possession of the 
Ijara property, and out of the fixed annual rent, he 
should pay Government revenue and road-cess 
into the Government Treasury every year, should 
deduct and appropriate to himself certain sum 
every year in lieu of interest on the Zuripeshgi 
money and should pay the remaining sum every 
year as hag ajiri to the owner. 

Beld, that the hag ajiri payment was not rent, 
that the deed was a usufructuary mortgage and 
that the person in possession beld as mortgagee 
and not as a tenant. The hag ajiri was duo from 
him as mortgagee under an arrangement with the 
mortgagor and was not due from him as tenant, 
and further that the hag ajiri not being rent, no 
interest wag parable on it, as there was no stipula* 
tloD in the deed for payment of interest thereon. 
I P. L. W. 795, Bel. (Adami and Sen, JJ.). 
Nathan Prasad Shah v. Kali Prasad Shah. 

90 I.C. 786=7 P.L.T. 158=1925 P.H.CX. 317= 

A.I.R. 1926 Pat. 77. 

In order to determine the oharaoter of the 

tenancy, the Court has to look to the intrinsic 
evidence afforded by the documents themselves 
creating the tenancy and if the terms are vague or 
ambiguous, the Court is entitled also to look to 
the surrounding circumstances and the conduct of 
the parties. 

Where a large portion of the area coveted by the 
tenancy was tank, and in the documents there 
was no speoifio mention of the fact that the tenanoy 
was being created for the purpose of agriculture or 
horticulture, but, on the other hand, the documents 
in question spoke of conditions to the effect that 
the rent would bo increased proportionately as the 
lands became cultivable and also that the tenant 
would be liable to damages if the productive power 
of the lands be diminished in oonsequenoe of neg- 
ligence on the part of the tenant and where, 
further more, it bad been found the lands were 
paddy lands and that there were mango trees on 
the banks the fruits of which the tenant enjoyed. 

Seld, the lease was governed by the Tenancy 
Act. (MukerJiJ.), MdBAMMAD SULAIUAN v. 
Uma Obaban Sil. 79 I.C. 648= 

A.I.R. 1926 Oal. 181. 


Lease or agreement to lease. 

Whether a contract is to be construed as a 
lease or merely as an agreement to lease must be 
gathered from the terms of the whole document. 
Where the oontraot operates as an actual demise it 

must be deemed to be a lease. 10 Bom. 101, Be). 
{Ashworth, J.C.). Mahommbd ALIv. Syed Hasam 

74 I.C. 480=10 O.L.J 109= 
^ ^ , A I.B. 1923 Oudh 237. 

■ ^se of melwaram rights— Liability for viU 

logo o^ers* remuneration. 

A Zamindar who was entitled to receive from the 
cultivating ryots, as his melwaram, 48 per cent of 
ae produce, 9 per cent, of which was to be paid 
by him to village ofBoers as pay, executed a ^owU 
to farmers in respeot of the said melwaram right 
under which the oowledars undertook to make the 
payment to the village ofBoers themselves. There- 

^ village officers was abolished 
by Statute and' the Zemindar thereupon sued the 
^ledars for the amount which they would have 
to pay to the Village Officers, on the ground 
^.thecott^^rj were only agents of the Zemin- 
wand that they bad to account to the Zemindar 
tothe said amount. .... / 


LEASE— Fopfeltoie and ejectment. 

Held Per Chief Justice and Coutts-Trotter, J., 
Kumaraswami Sastri, J.,dis8.— The plaintiff was nob 
entitled to recover the amount and the only remedy 
of the Raja was under 8. 37 (4) of the Madras Pro- 
prietary Estates Village Service Aot of 1894 by an 
application to the Collector for increase of rent. 
(Schwahe, C. J., CouttS’Trotter and Kumara*- 
stvami Sastri, JJ.). TIBUNEBLAKANTAM Sebvai 
B. RAJARAJESWABA Sethupathi. 

70 I.C. 469=15 M.L.W. 556= 
SO H L.T. dl7 = 46 Mad. 177= 
A.I.R. 1922 Had. 263=43 H.L.J. 168 (F.B.).. 


Lessee or under-proprietor, 

A document was christened with the name of a- 
‘ perpetual lease.’ After reoiting the area of the 
lands which were the subject-matter of the deed* 
the document prescribed a jama of Bs. 102*3*& 
annually payable by the lessor, and then proceeded' 
as follows : — “ I do hereby agree and reduce to 
writing that the said ' lessee ’ having bis possession- 
over it shall annually pay the pay of the Patwari 
and Chaukidsr, «.e.,the entire amount of Rs. 102-2-O 
shall be paid to the Government, and he shall re* 
main in poasession and enjoyment of the samo 
generation after generation (naslan bad naalan, 
baAnan and balnan) and shall exerotse all sorts o£ 
proprietary powers.” It was found that the donea 
and his sons used to pay rent to the donor and her 
transferee. 

Held, the came ” perpetual lease ” is not Inoon* 
sistent with a grant of heritable and translerabla 
right in the property wbioh is the subject-matter of. 
the deed in question. The defendants axe not pro- 
prietors of the lands in suit, but ithey are under- 
proprietors, they possess heritable and transfer* 
able interest In those lands. (Dalai and Wasir 
Hasan, A. J. Cs.). Kabim Dad Khan v. Mt. Bibi 
GHAFUBAN. 66 I.C. 110=9 O.L.J. 104= 

A.I.R. 1922 Ondh 42.. 

A condition in a kabuliyat providing for tha^ 

payment by the lessee of any tax or cess covers the; 
road and the Health Board cess but does not: 
inolude income-tax on royalty. (Das and Adamif, 
JJ.). NlLEANTH o. NlHABAN. 

A.I.R. 1922 Pat. 79.. 

The geneiio meaning of the word ** satta ” ia. 

mercantile traffic or exchange for money. The^ 
Satta is merely a commercial agreement regulatins- 
the conditions under wbioh a tenant agrees to grow 
certain crops ; but it is, in no sense, a demise ot 
the land. 


Where in a suit fox declaration that the defend- 
ants ate oooupanoy tenants, and not tenants at 
fixed rates, a ^Auliyaf executed by defendant’s 
predecessor In 1875 is produced by the plaintiff as 
showing the origin of the tenancy, and where this 
kabuliyat does not refer to any previous tenanoy 
or purport to be a renewal of a previous lease in ths 
absenoo of evidenoe to the contrary, the kabtHiyaii 
must be read as creating the tenanoy. SO O.L J* 
121, F’o«. (Rom, J.). HENRY HALL & CO. u. 
BAWAN THAKDB. 2 P.L.T. 605=- 

« . 1821 Pat, 412., 

— Forfeiture and ejectment. 

■ Option to renew not eaeroisad. 

A lease provided that ” on the expiration of tie- 
term written in this patta you will toke a new 
Mttlement. The tenant, however, did not exetoUer 
his option of taking a new settlement when tha^ 

term expired not did he exexoise that option withlix 
a reasonable time. ^ 

HsM, that the tenant vras not entitled to raeiek 
the suit for ejectment by landlord. (Po^ 
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LEASE — Forfeltare and ejectment. 

MuUick, JJ.). Banshidhab Dubga Das Dutta 
V. Ishan Chandra Chatterji. iig i c. i44= 

33 C.W N. 366=A.I.R. 1929 Cal. 407. 
— ■ Clause, if penal. 

Where a clause in the lease ran as follo^vs : 

* After the expiry of the term I shall give up the 
land and I shall remove from possession and it will 
he open to the landlord without notice to settle the 
land with any one he likes,” and there was abso- 
lutely no evidence worthy of credit to prove that 
the tenant was compelled to submit to the terms 
appearing in the kabuliyat or that any undue in- 
fluenoe was exercised or o'>uld be exercised by the 
landlord in connexion with it, and the tenant him- 
self did not even speak of any compulsion or undue 
influence. 

Held, that in these circumstances the clause was 
not penal. A. I. R. 1928 Pat. 62 ; S. A. No. 1135 of 
1917; S. A. No. 992 of 1917;S. A. Nos. 397 and 893 of 
1919 and S. A. No. 737 of 1919, Foil, {miler, C. J. 
and Mullick, J.). Kuman Das v. Tilkadhari 
Singh. lO? I. G. 538=9 P L.T. 164. 

Cases of unauthorized alienation arc gene 

tally covered by an express condition in the lease 
giving a right of re-entry on breach of that 
condition. (Fau'cett and Madgavkar, JJ.) 
PUBSHOTTAM V. CtANAPATI. 98 I C. 794= 

50 Bom. 306=28 Bom. L R. 750= 
A.l.R. 1926 Bom. 410. 

Where a lessee of agricultural lands is to 

enjoy the land without transferring it to anybody 
and he mortgages it subsequently, the Court will 
give him time to pay ofi the mortgage, particularly 
where the owner has refrained from objeoting to a 
previous mortgage by the lessee, {^facleod, C. J. 
and Coijajee, J.). JaNAROAN v. ^tHALAPPA. 

94 I. C. 1034=50 Bora. 450 = 
28 Bom. L.R. 527= A.l.R. 1926 Bom. 304. 

Lease of bagat land. 

Where the kabuliyat showed that the lease was 
for a piece of bagat land and it contained no 
indication that the tenant was to be treated as a 
raiyat or that the purpose of the tenancy was agri- 
cultural or horticultural, and the limitation as to 
the rights of the tenant indicated in the kabuliyat 
showed clearly that the lease was neither intended 
to be an agricultural lease nor a horticultural 
1 6 d 80 

Held, that the tenant was bound by the contract 
he made, that is, to give up possession of the land 
after the expiry of the prescribed period. {Pearson 
and Chakravarti, JJ.). RAJ Kristo GhoSE u. 
BATA KRISTO GHOSE. 90 » X. 1^= 

A.l.R. 1926 Cal. 354. 

-——A lessee cannot be evicted in the course of 
any agricultural year, because allowing him to re- 
tain possession at the beginning of a year amounts 
to the grant of a lease for that one year, {aalltfax, 
A.f.C.). FAKI«A BAM0HAND8A. ^ « = 

— ... Clause of nullity — Relief against. 

A ^{uk^rrari lease gr.^nted before the enact- 
ment of the T. P. Act provided that In default of 
three instalments of rent the lease should be null 

and void. , 

(i) ilefd. the distinction between a condition ot 
forfeiture and a clause of nullity was one of doubt- 
ful soundness even in English Law. , . „ ... 

(it) At any rate, it is not countenanced by S. lU 
(iii) 8o that distinction ought not to bs observed 

•even in cases not governed by the Aet, 

4 


LEASE— Period of lease. 

(iu) The Court can afford relief In both oases. 
{Das and Adami, JJ.). HiBANANDAN OJHA t>. 
Rauohab Singh. 69 I C 886= i Pat. 363= 

4 Pat.L T. 292= A.l.R. 1922 Pat. 328. 
Lease of undivided fraction in estate — Sub- 
sequent partition decree — Lessee not party to 
decree— Lessee in possession of whole share allot- 
ted under decree to lessor — Lessee cannot be oust- 
ed from share in remaining portion leased original- 
ly. {Richardson and Cuming, JJ.). BAINANDI 
MANDAL y. KAILASH CHANDRA SARDAR, 

64 I C. 448=35 G. L J. 166= 
A. I. R. 1921 Cal. 623. 

— Mokarrari. 

The words ‘Tstimrari Mokarrari” do not 

necessarily mean ‘‘permanent and heritable” but 
the nature of the gcaot is to be determined from 
the oiroumstanoes. Case*law Ref. to. {Greaves and 
Mukerji, JJ,). JABBDA KHATUN V. MOHOMMAD 
MOZAFFAR ALI MUSANI. 90 I.C. 781= 

30 C W.N. 807=A.I.R. 1926 Cal 322. 
In Chota Nagpur the term islimrari mokar- 
rari lease means a lease for life. (Das and Boss, 
JJ.). Hari Gir V. K. Kamakhya Narain 
Singh. 78 I.C. 511=3 Pat. 534= 

1924 P.H.O.C. 158= A.l.R. 1924 Pat. 572. 

A covenant, in a Mourasi Ulokarrari lease 

providing for a payment of a fourth of the purchase 
money, if the land is sold is not illegal but the 
landlord must prove what exactly is the amount 
of the purchase-money {Buckland, J.). PROVOSH 

Chandra o. Prativabala Debi. 

63 I.C. 337 (Oal.). 

— Period of lease. 

On the termination of a lease, the landlord 

and the tenants contracted that though the term of 
the original kabuliyat had expired and the rent 
and the land had diminished still in other respects 
the terms of the kabuliyat were to remain intact 
and thenceforward the tenants were to hold lands 
and the tent “bsmeadi,” i.a.. without term by suc- 
oessioo. The actual words used were ‘‘warishen 
krame” and “bemeadi.” 

Bcld, that the words indicated that the jama was 
not permanent and that the tenancy was a tenancy- 
at-will to be extinguished by landlord after one 
year’s notice. A. I. R 1928 Oal. 392, Dist,‘, 1918 
P.H.O.C, l\,Ref. {S.K.Ohose and Panekridge, JJ.). 
JANAKINATH ROY V. MOSBNDRA NARATN ROY 
Chaudhury. A.l.R. 1930 Cal. 94. 

Lease for indefinite period. 

If a lease be mad© to a man for an indefinite 
period, it enures, generally speaking, as far as his 
lifetime, and passes no interest to his heirs unless 
there are words showing an intention to grant a 
hereditary interest. 3 Cal. 210 (P.O.) ; 

(P.C.). Rel.on\ S. A. No. 1524 of 1920' (Mad.); 
30 Cal. 20 and 883 ; ' 15 Mad. 199 ; 8 Oal. 664 (P.O.) ; 
Wood V. Davies. (1881) 6 I. R. 60, UnantlM- 

krishna Ayyar, J.). (DOMING ROSABIO) SALDANA 

y. ROMAN CATHOLIC OHUROH. ^ERMAJAL. 

A.l.R. 1930 Mad. 434. 

^Option to lessee. . 

A lease for a particular period, after which 

an option is given to the lessee to 

session on payment of rent enures for lessee ® 

fit, and the principle of rooiproo.ty « 

cainot be invoked. After the expiry of the lease 

the lessee can continue in possession « 

pays the rent, that is. ** m 

of the lessee. 12 Oal. 117 (P- 9*); < 809* 

and 36 Mad. 667, Ref.; 4 Bom. 424 ; 11 O.W.N. 
A.l.R. 1927 P.O. 116, Folh A.LR. 1916 P.O. 69 
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XiBASE— Period of lease. 

Wood V Beard, (1876) 2 Ex. D. 80, Diet. {Paihar 
and Baher, JJ.). ABDUL Rahim Funimulla v. 
Sabbpali Mahomadalli. 1141.0 . 374— 

30 Bom. L.R. 1596= A. I. R. 1929 Bom. 66. 

(JroTif /rr indefinite period. 

The general rule oi construction is that if a 
grant is made to a man for an indefinite period, it 
enures, genetallj speaking, at least for the lifetime 
of tbe grantee unless there were some words show- 
ing the intention that a heritable grant was made. 

The terms of the lease were as follows ; "You 
haying applied to get settlement of land for the 
purpose of construoting >our basha, I hereby fix 
annual rent for tbe said land and settle tbe same 
with you ; you shall enjoy and possess the said 
land by oonstruoting your basha and residing 
therein, regularly paying the rent. To this effect I 
execute this pottah.*' 

Held, that the tenancy under the lease is not a 
tenancy at-will or a yearly tenancy. A.I.R. 1926 
Cal. 658, The lease would enure for the life- 

time of Ihe lessee. (Qreaves and Mukerjee, JJ.). 
ASHUTOSB LAHIBI V. CBAND CHARAN. 

99 I.O. 200 = 31 C.V.M 46= A.I.R. 1927 Cal. 179. 

■■ Whether a lease for an indefinite term enures 

for the life of the grantee depends npon the terme 
of the docnment. {Chatterjee and Cuming, JJ.). 
OHANDICBABAN V. ASHUTOSB LABIBI. 

84 I.O. 664=53 Oal. 96 = A.1.R. 1926 Oal. S58. 

Annual rent. 

Where annual rent is payable in the absence of 
anything to show the contrary it Indicates that the 
tenancy is a yearly one. {Chatterjea and Cuming, 
JJ.). CHANDICHARAN V. Abbutosh Lahibi. 

94 I.O. 654=53 Oal. 95= A.I.R. 1926 Oal. 5S8. 

■ Lease for indefinite period. 

If a grant be made to a man for an indefinite 
period, it enures, generally speaking, lor his life 
time, and passes no interest to hie heirs, unless 
there are some words showing an intention to 

? raDt an hereditary interest. 3 Cal. 210 (P.C.), FoU. 
CunAng and Chakravarty, JJ.). Bibwambbar- 
DAS BOBAL V. AMIBUDDIN MOBDAL. 

89 1.0. 2^8= A.I.R. 1926 Oal. 379. 

Lease determinable at toill. 

Where lo a lease there is an express term that the 
lessee shall vacate the land in oa^e he fails to pay 
the rent or whenever the lessor requires him to do 
60, the lease is uot a lease for term exceeding one 
year though a longer period (e.p., SO years) is men- 
tioned in the lease and the lessee is liable to eject- 
ment. [Qokul Prasad, /.), GBASI RAM v. MALOMY 
CLUB, 76 I.O. 603= A.I,R. 1923 All. 382. 

—Permanency and herUabillty. 

The absence of the words “from generation 

to generation" or “yon or your descendants" is an 
important oiroumstanoe to be taken Into considera- 
tion in the construction of tbe lease claimed to be 
a “mulgenl" lease. 84 Mad. 281 and 26 Mad. 167, 
Bef. (Ananthakrishna Ayyar, J.). (DOMING RoSA- 

BIO) Saldana v. Roman Catbolio cbubch 
Mbbmajal. A.I.R. 1930 Mad. 434, 

Tbe clauses in a lease for an indefinite period 

that “the lessor shall not demand additioual rent 
higher than Rs. 96 " or that “the lessee alone 
shall have the right to make Improvements to the 
exclusion of the lessor," cannot by themselves be 
taken to mean that the lease is a pt-rpetnal one 
(Ananthakriahna Ayyar, J.). (DOMING ROSABIO) 

Saldana «. Roman Catbolio choboh. Mrs 

.u * » , 434. 

In the oonstmotion of a lease for an Indefi- 

aite period olanaes which threw the cost af 


« 

LEASE— Permanency and berltabillty. 

improvements on the lessee indicate some measure 
of continuity but not necessarily perpetuity. 

43 Cal. 382, Foil. {Ananthakrishnal Ayyar, J.). 

(Doming Rosabio) Saldana 0 . Roman Catho* 
LIO CHDBCE, MBBMAJAL. A.I.R. 1930 Mad. 434. 

'perpetual lease from a person beyond hia 
power cannot bo constrned as an ordinary lease 
from year to year entitling tbe lessee to possession.. 
A. 1. R. 1928 All. 617, Diss. from. (Ashtoorlh, J.), 
Bunwabi Babbhi o. ram Ratan. 119 I.O. 436s 
10 L.R. A. Re?. 293= A.I.R. 1929 All. 387. 

- ■ Construction’^Lease ' for hamesha.” 

The operation of a perpetual lease cannot be 
limited to the lifetime of the lessees, Where 
there is absolutely do reservation of anjrightof 
re-entry in favour of the lessor, in a lease for ever- 
(bamesha karita) even in the absence of words 
indicating that a heritable estate was intended to- 
be created in favour of the lessees, the words 
"hamesha karita" ifor ever) cannot be interpreted’ 
to mean “ Tumche jeewman paveto " (for your 
lifetime). Caselato discussed. {Kinkhede,. 
A.J.C.). BijdBapo V. Monnalal. 110 I.C. 487=^ 

A.I.R. 1929 Nag. 23. 

The ordinary rule is that the interest in a 

lease is heritable. {Bhide, J.). MAGOMED BODHA. 
w. Gbulam Qadir. 112 I.C. 651.. 

A perpetual lessee of a structure on a piece - 

of land as distioguished from tbe permanent lessea 
of the land itself is not entitled to build a projec- 
tion above the struoture, which is aotually leased' 
to him. ((Dalip Singh, J.). ABDDL RAHIM v. 

Municipal Committee, Delhi. 100 I.C. 834s=- 

A.I.R. 1927 Lah. 225,. 
Where a lease conferred all rights of culti- 
vation and enjoyment to the lessee and provided, 
for the determination of the tenancy only in tha. 
case of non payment of rent, 

Reid, that reading the document as a whole the- 
intention of the parties seems to have been to 
create a permanent lease in favour of leeseea 
which could be put an end to only in one oiroum- 
stanoe, CIS., the non payment of rent by them. 
{Madhavan Nair. J.). Elaoan «. Nanjappa, 

86 1,0. 964= A.I.R. 1925 Had. 919«. 

- “ Aulad.*' 

The use of the word “aulad" in a lease ex- 
tends tbe lease from being a life lease to a leaso 
enjoyable by the aulad, but the meaning given to 
anlad should not be extended to mean collaterals 
19 Oal. 117 (P.O.) and 31 Cal 661, Diet. [Ashworth, 
J.). SiTALA Bakhsb Singh t». Qulab Singh. 

93 I.O. 927=3 O.V.N. 213=18 O.L.J. 865s 

A I R. 1926 Oudh 260. 

Perpetual "^Meaning of. 

The mere Ube of the word, ' perpetual" in a leasa 
does not transfer heritable interest. 

Where in the lease the description of the docu- 
ment was given as perpetual lease given for per- 
petual cultivation but there were no words Indicat- 
ing future generations, and where it was not stated - 
that those tenants and their sucoessors-in-interesb 
should not be liable to ejtotment, 

H»{d, that the lease did not enure lor the benefit 
of the futurt generations. 8 O.L.J. 282 and 2 0 L.! 
746, Foil. (Dalai, J.C.). SALSA BlNQH v. BlSBtT- 
NATB SiNQH. 89 I.C, 221=12 O.L.J. 688= 

2 O.V.N. 539 = A.I.R. 1926 OudhTfi, 
-—Possession not necessary for permanent leoM, 
Delivery of possession is not necessary lor tha 
completion of a permanent lease under the Tmnsfar 
of Property Act, and hence a lessee who never 
posBosBion of the land can maintain an action tor 


'2171 


DECENNIAL DIGEST, 1921—1930. 


2172 


LEASS— Permaneooy and herltabllity. ' 

trespass or for injunction and damages. English 
law referred. (Das and Adami, Jf.). Midnapdr 
Zamindart Co., Ltd. iv. Ram kanai Singh 
Beo. 91 I.C. 168=5 Pat. 80 = 7 P.L T. 188 = 
1928 P.H.C.C. 254=A.I.R. 1926 Pat. 130. 

Consirtiction— Elements necessary to constitute 

permanent tenancy explained. 

In a suit for ejectment of the defendants from 
their homestead situated within Municipal limits 
the facts found were that the tenancy was 44 or 45 
years old, that its origin was not unknown, that 
the rent was paid uniformly at the rate of 
Rs. 5-10-0 per year, that there was one case of 
succession to the defendants from their father and 
that defendants’ father built a house with mud 
walls and tiled roof, over which there were thatch- 
ed chalas^ and also constructed a pucca staircase 
and apucca gateway and the defendants construct- 
ed a pucca privy. 

Held, on those facts, that there were no substan* 
tial pucca buildings on the land and the inference 
of permanency was not justifiable from these facts. 
(Oreavesand'.Ckdkravarti, JJ.). ABDUL Hakim 
Khan Chaudhori v. Elahi Baksha Sha. 

Si I.C. 103=52 Cal. 43 = 29 C.W.N. 138 = 

A.I.R. 1925 Cal. 309. 

' -Construction—PermaTient nature — Lease for 
indefinite term — Bemaiyadi lease^Meaning . 

The material clauses of a lease were : — 

(1) The purpose of the lease was to enable the 
.lessee to erect Gola house and to purchase and 
aell all sorts of commodities therein, or in other 
words to open his business therein ; 

(2) The lease was not limited for any definite 
period but that it was a bemaiyadi lease or a lease 
without any term ; 

(3) That the lessee shall not have the power to 
construct any puooa building without the express 
and written permission of the lessor and if that 

stipulation be violated and pucca building be 
raised by the lessee without such permission of 
the lessor, he, the lessee, shall be liable to be 
evicted ; and 

(4) In case the lessee went to erect puooa build- 
ing and to have a pucoa well or Indara he shall 

■ have to do so according to the advice of the lessor. 

Held, that the erection of pucoa buildings for 
the business as well as for the purpose of residenoe 

was in the contemplation of the parties with the 

condition that permission for erecting puooa struc- 
tures will have to be taken from the lessor, and 
that under those circumstances the inference is 
not unreasonable, that tho lease in question was 
meant to be of a permanent character and not from 


year to year. 

A Bemaiyadi lease or a lease without any term 
may in the circumstances of a parbioulat case be 
shown not to confer any permanent grant. (Jwala 
Prasad and Adami, JJ,). A. H. FORBES u. HANU- 
MAN BHAGAT. 

4 P.L.T. 414=1 Pat. L.R. 190=A.I.R. 1924 Pat. 88 

‘ Mireshorotto Janmaiya.’ 

The most material portion of tho lease was thus; 
“With tho trees you have no concern. Nowall 
thotreesyou will plant there (will be) in your 
control; (if) ou tho laud trees and building.s you 
prepare (fif. make ready) and (i() _ afterwards you 
sell (these) then to my estate you will pay a fourth, 
without a fourth and without information (to me) 
you will not be ablo to sell. Preserving the four 

boundaries of the land causing to come Into being 

Mireshorotto constructing houses continue to make 
'xosidenoe,’’ 


LEASE— Permanency and herltability. 

Held, that the lease was permanent and herita- 
ble and that by tho use of the words Mireshorotto 
Janmaiya it was intended that the tenancy should 
be heritable and to be enjoyed by the grantee from 
generation to generation, (Walmsley and Suhra- 
wjrdy.JJ.), (Sbeemati) Ajimannessa Bibi v. 
PANNALALSIL. 27 C.W.N. 1037= 

A.I.R. 1923 Oal. 705. 

• Tenancy at fixed rent. 

The use of the words “Putrapautradi Kcame” 
indicate that it is intended to be a perpetual 
lease. 

In the body of the document there was in one 
place an undertaking by the tenant to pay the 
'Nirdaritjama,’ fixed rent, and in another portion 
the tenant undertook to pay in addition (O the 
‘Dharyajama' fixed rent, certain other sums name- 
ly, road cesses and public works cess as assessed 
and any taxor additional amount that may be 
assessed or settled by the Government in future in 
respect of lands of the tenancy. The deed further 
provided that “ when the aforesaid village is 
measured and Jamabaodi prepared, I shall be 
present before the Amin when required and shall 
cause the measurement and bring enhancement of 
rent into efieot,” 

Held, on construction, that this tenancy was in- 
tended to be a lease at a fixed rent. The restrictive 
clauses "the tenant undertakes not to excavate any 
ditch or tank, prepare bricks, construct puooa 
buildings and out down trees, etc., without taking 
a written order expressing consent from the land- 
lord do not modify the nature of the tenanoy. 
20 C.W.N. 182; 42 Oal. 305, Rel .\ 30 C.L.J. 32 and 41. 
Ref. (Mookerjee and Chotzner, JJ.). GOLAM 
Rahman Mistri v. Gurdas Kundo Ohoudhbi. 

76 I.C. 586=33 C.L.J. 330 = A.I.R. 1923 Cal. 308. 


•Peryetual lease. 


The material parts of the lease provided, “Prom 
the years 1311 to 1318 B. 9., you shall pay jama at 
the said rate in respect of 550 blghas of land over 
and above that. You shall abide by suoh rules as 
may be enforced in respect of the remaining 264 
bighas, 17 cottas of land, the jama whereof remains 
remitted after the same has been surveyed or 
brought under cultivation by the Sarkar. More- 
over If in the meantime survey of cultivation be 
made at any time by the Sarkar then you shall pay 
without any notice and objections jama of Hasil 
(oulturable) and Santpati (oulturable sometimes 
and patit at others) land in accordance therewith 
from the said year. You go on enjoying the pro- 
perty with great felicity down to your sons, sons 
sons and so on in succession and keeping intact 
the limits and boundaries on excavating and fill- 
ing up and making homesteads and gardens and on 
being vested with tight of sale and gift.” 

Held, that rights are conferred of a permanent 
andheritablo oharaoter. but that tho lease does not 
fix maximum rent payable in perpetuity. (Richard- 
son, and B. B. Ghose, JJ.). RAJ MOHAN PODDAR 
V. T.\RAPRA8ANNA. A.I.R. 1923 Cal. 334. 

Lease by shebait. , . 

A lease of land was granted in 1824 under a rent 
note whioh provided for a payment of a yearly rent 
and that if the rent was not paid, the lessee shouiu 
bo at liberty to remove tho structure which h 
might have made on the property. The lessor 
never raised any objection when the lesseo sub-lot 
the property, on various occasions, ma. loia. 

^'Hi^'the lease was a permanent lease which 
could only be terminated if the rent was not paid. 
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liElSB— Pefmanonoy and heritablllty. 

^he disability of a shebait to make the permanent 
^raut is not absolute. Under special oircumstan- 
«es it must be presumed that the grant would be 
valid beyond life of the grantor if a long time has 
•filapsed after the grant, (Lord Buckmuster.) 
BAV7A. JlAGNIBAM 8ITARAM V. KASTURlBffAI 
ManibhAI. 66 10. 16i=26 C. W- N. 473 = 

20 l.L.J. 371=3S C.L.J. 42t= 

24 Bom.Ii R. 584=1922 H.V.M. 19= 

30 M.L.T. 288=46 Bom 481=49 1.1. 54= 
l.I.R. 1922 P.C. 168=42 M-L-J 501 (P.C.) 

. ■Lease to lessee putca poutradi sautati. 

Where a lease was granted to the lessee his 
aoQs, grandsons and desoendants, held that the house 
would be deemed to have been let absolutely for 
the period and that on lessee's death before the 
expiry of the period, it would descend to hie heir 
.alienable and never resumiblo, unless in a parti* 
oulat case, some custom were proved whioh would 
exclude the ordinary law: for instance, if it were 
found that these words applied to a devise of an 
estate whioh by ouebom descended only in the male 
lino, then they oould not be held to convey an abso' 
lute estate of inheritanoe. There is no difierenoe 
whether such words be found in a will or lease. 
{Maeleod, C. J. and Shah, J.). QflA^^D^AL SESiR- 
MAD V. ViSaVANATH BALWANT SOHOJII. 

67 I.C. 230=24 Bom. L.R. 300= 
46 Bom. 816= A.I.R. 1922 Bom. 45. 

—Pappose of. 

- •••House lei for sckool—Lsasehold vesting •» 
•Qovernment^Lease if determined. 

By a lease the lessors let a house to one K for a 
school. The lease recited that the lessors were 
agreeable aooording to lessee's proposal to keep the 
^ouse on lease as long as the lessee liked, fora 
monthly rental of Rs. 140 and that the lessee would 
■not be entitled to give up the house before he pre- 
pared a house of his own for the sohool, and that 
the lessors would not be entitled to take hold of the 
.house unless the lessee gave up the same of his 
-own aooord. Subsequeutly the sohool was removed 
to another site and the leasehold land was there' 
after used as a hostel for students. The sohool 
was taken over by the Government and the lease 
property was transferred by statute to theGoveruor 
of Bengal-in-Counoil. The question of the amount 
of oompensation to be paid to the lessors thus 
arose. 

Held, that the faot that the physioal site of the 
College buildings upon the adjoining land and that 
the lease property was being used for the purposes 
of the OoHege other than the actual teaching in a 
class room would not be such a cessation of the use 
of the land for purposes of the College as to entitle 
the lessors to oxerolse the right to determine the 
lease, and that the value of the right existing in the 
lessors was properly established by oapitalising the 
monthly rent. {Lord Ohancellor.) Rakhai. Ohan. 
DBA tj. SaoBBrAEY OP State. its i.o 271= 

1929 A.L.J. 411=38 C.W.H. 689= 

> T T. *19*30 M.L.W. 831= 

A.I.R. 1929 P.C. 113=67 H.t.J. 493 (P.O.). 
A tank oan be leased for agricultural pur- 
poses ; for lusfcanoe, for irrigating adjacent lands or 
watering the cattle used for cultivation. (Suhra' 
wardyandOuming, JJ.). Satbndra Mohun v 
BAMSDNDHB DA8. ss I 0 834= 

— , , A.I.R. 1926 Oal. 289. 

* fforticuliural Uasse 

Where tho lessee Is allowed, aooording to tha 
ileaae, to enjoy the fruits of the trees on the land 

.Bud U also allowed to plant and grow mote fruit 


LEASE— Renewal — Nature of. 

trees, and to enjoy the fruit thereof, but is not 
allowed to oat down or sell the trees, without the 
lessor's permission, the tenancy is for hortionltural 
purposes. 17 C.L.J. 411. Diet, {Ottning, J.). MT. 
Bakhtamani DBBI 0. Paba^sh OHAKBABABTI, 

96 I.o. 89 (Oal.). 

lease to a company provided inter alia : 

“ You shall keep it as long as you pUase. You 
should always kaep this land in your possession 
for tho use of your ginning faotory. I will not 
ask it back.*' 

Held, that it was ao agreement with a partioular 
company, the original lessees, that they should 
hold the land as long as they liked. A perpetual 
lease is determined by the death of the lessee. (4 
Bom. 424, Ref.). And on tha sama principle where 
the company to whom the land is given for a 
specified purpose is defunot, the lease comes to au 
end. The lease is not a perpetual one in the sense 
that the lessees could do what they liked with the 
land and any diversion of use of the laud from the 
purpose for which the lease was apparently 
granted would give the lessor a right of re-entry 
and therefore in the present case the lease came to 
an end when the land was no longer used for 
ginning factory. [Prideauz, A.J.O.). GOVARDHAN 
DAS t>. WAaSDSaAN, 73 1.0. 24= 

6 M.L.J. 170= A.I.R. 1923 Nag. 243. 
—Renewal (Clause for)— Qonstpaotion. 

lease for a term of years contained a renewal 
clause whioh entitled the lessee after the expiry of 
the original term to a renewal of the lease for a 
farther patlod or to a new lease on o-artaln terms. 
The lessee mortgaged his Interest in the property 
and empowered the mortgagee to sub-let the pro- 
perty during the term of the mortgage as the mort- 
gagor himself might have done and also to do all 
aots by using the name of the mortgagor without 
teferenoe to him. 

Held, that the mortgagee was not an assignee of 
the term for the renewal of the lease and that as 
there was no privity of oontraot between him and 
the lessor, he was not entitled to demand a re- 
newal of tha lease. [Greaves and B.B. Ghos$, //.). 
BBNJY KRTSHNAGAIX ». PA'IB'I03A NVTB ROY 

91 I. 0. 801= A.I.R. 1927 Oal. 100. 

Rights under. 

Under a lease with a olause for renewal the 
lessee oannot claim to ask for a oonditlou of re- 
newal in the renewed lease. The utmost right that 
he has under the renewal olause is the right for a 
lease for an additional term of the original lease 
after the expiry of the original lease. When 
the lessor does not disturb the possession of 
the lessee for another term, the lessee has no 
ground of oomplaint. After the expiry of the otlri- 
nal lease the lessee becomes a tenant from year to 

the original lease and the lessor can oieot him 
upoQ proper Dotloe of ojeotmeot 5 T 4 (t> n\ 

mi. [WaimsleyandChakiTafti, 7/) 

CHANDRA ROY V. ANAND OHARAN 6aOWDHoS“ 

93 I. 0. 831=83 Oal. 890= 

-Renewal -Hatnre of. * ’ 

- T“0ov«nant for renewal does not run with thA 

81 Mad. 888=88 I.A. 433=26 aILj^iImS 
80 Bom. L.R. 1378= 48 0 LJ 43ia5 

1928 M W H 78? 

1928 M.W.N. 784= A.I.R, 1928 P.O. 28B« 

88 H.L.J, 616 (S^S^ 
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lease — Renewal— Not Penal. 

— Renewal— Not penal. 

1 - An ej* otment suit was oompromised. The 

provisioLS of comptcmise were that opto 11 years 
the defendants were to hold the premises on a rent 
of Rs. 400 per year and that if the defendants 
wanted to occupy the pnmises after the expiry of 
11 years, without taking a fresh settlement, they 
would have to pay rent at Es. 100 per month. 

Etld. that what the parties intended was that, if 
the dekndants wanted to occupy tho premises after 
the expiry of 11 years, they could either take a 
fresh settUment or remain in occupation without 
a fresh sctth ment on a rent of Rs. 100 per month 
which the parties at that time thought would be a 
fair rent alter the lapse of 11 years and that the 
terms were not penal sod therefore they were en- 
forceable. 17 C.L.J. 590, Afpl. lAdami and Sen, 
JJ.). JITE^DRA Nath Chattebjee v. Mt. 
JASODA Sahon. 92I.C 617 = 7 P.L T. 29»= 
1925 P.H.G.C. 353= A. I. R. 1926 Pat. 122. 
—Renewal— Of part. 

A lease of land contained the clause for renewal 

in the following terms : “That the said F (i.e.. the 
lessee) his heirs, executors, administrators or as- 
signs fulfilling the oo7enaDts and agreement? herein* 
before oontaimdand on bis part to be performed 
and yielding and paying at the end and expiration 
of tho aforesaid term of 99 years unto the said 
United Company (i.e., the lessor) their successors 
or assigns, the full and just sum of 100 pagodas 
current money of Fort St. George, then this lease 
shall and may be renewed for a further term of 
99 years upon such terms and conditions as shall 
he judged reasonable." During the term of lease 
the lessees transferred their interest in a portion of 
the property. On expiry of the lease term, they 
sued for a declaration that they were entitled to 
renewal for 99 years of the term granted by the said 
lease as regards the whole of the property demised 
by the said lease or, aUernaiively, as regards the 
part retained by them and specific performance of 
the covenant for renewal. 

Held, that the claim for renewal of the whole 
was untenable, the lessees having lost Interest in a 
portion of the property and that the covenant was 
plainly applicable to the premises as a whole and 
that as the covenant was to renew the lease as a 
whole, it could not avail the lessees for a renewal 
of a portion. Simpson v. Claylon, 8 L. J. C. P. 
69 A.I.R. 1927 Mad. 513, Reversed. (Lord 

Carson) SECY. OF STATE v. VOLBABT 

SbOTHEBS. Ill I.C. Had 

55 I. A. 423= 26 A. L. J. 1229= 

30 Boro. L.R. 1578 = 48 C L.J. 431 = 
33 C.W.N. 33=28 M L.W. 801= 

1928 M.W.N. 754= A.I.R. 1928 P C. 2S8- 

55 M L.J. 645 (P.C.). 

Lessee cannot ask for renewal of that part of 

leased property in which he has ceased to have an 
interest. But as to that part in which he contmues 
to have interest renewal can be granted, 

Id rlnkatasMa B.O. JJ.). SECY OK Stat_e 

VOLKABT BROTHERS. 102 I C 

50 Mad. 595= 25 M. W. 

1927 M.W.N. 818=38 
A I R 1927 Mad. 513*52 M L J. 443. 

-Renewal-Specific Performance allowed^ 

Per Coutts Tf otter, C. J* Rao, J. 

{KiiJman. J. differ, ng.)-K .ontmet to grant » 
renewal of a lease on such conditions as shall be 
reatonoble and proper at the time of 
is a contract which is capable of spco.fio perform 
ance. Such a contract is not void or uncertainty. 


LEASE— Rent and reTeane. 

(Krishnan and Venkatasubba Rao, JJ.). SECT, OP 

State v. Volkart Brothers. io2 I c. 246= 
50 Had. 593=23 M L.W. 323= 1927 H W.N 318= 
38 M L.T. 233= A.I.R. 1927 Mad' 513= 

52 H L J 443. 

In paragraph 1 of the Pattait was provided that- 

the lease was for a term of seven years from 182*2 to 
1328 Fs. Then paragraph 5 ran as follows: "The 
period of Thikka under this Patta will expire in 
1328 (twenty-eight) Fs 1, the executant, ibave agreed 
that I ?hall execute a fresh Patta for seven years 
from 1329 (twentj -nine) to 1836 (thirty-five) Fs. 
with respect to all the Mouzas and the lands leased 
out on the above amount of Juma and on the 
condition of this deed and that possession of the 
Thekadar will continue up to 1335 Fs., etc." 

Beld, there was a clear agreement between the 
parties that after the expiration of the first period 
of seven years the lessee was to continue in posses* 
sioD for a term of another seven years on the fsame 
condition as before and therefore the period of tho 
Tboka was to extend up to the year 1335 Fs. Tho 
lessee being in possession, he could , if he liked, en- 
force specific performance of the agreement to 6X6* 
cute a fresh Patta. 24 C.W.N 463. Foil. {Bucknill 
andKulwant Sahoy, JJ.). MOBIT NABayan Jha v . 
KAMAL Nath jha. 84 I 0. 336= l Pat L.R. 69= 
1923 P.H.G.C. 23=A I.R. 1923 Pat 236. 
— Renewal — Bpeclflo performance not allowed. 

Where the bead lessee in bead lease does 

not bind hi mself to take out a lease at the end of 99 
years’ period fixed in the head lease, but has agreed 
that if and when the lease is renewed be and 
bis heirs and assigns would pass on the benefit of 
that renewal to their lessee that is not sufficient to 
give to the sub lessees the right to the renewal of 
the lease in peipetuity. Ag. G. J. and Kin~ 

caid, J.). Meqhi Moorji t>. TYEBALLI Kamrcd- 
DIN. 901 0. 189=26 Boro. L R 1019= 

A.I.R. 1923 Bom. 64. 

Where in the contract for renewal of the leaso 

some method is stipulated for ascertaining the rent 
the contract with regard to the rent is not incom- 
plete ; but where it is stated that the lessor would 
be at liberty to enhance the rent without any 
objection on the part of the lessee and no limit is 
imposed upon the lessor’s, claim; nor is any method 
stated as to how the rent is to be fixed, tho contract 
with regard to rent is too vague and incomplete to 
be specifically enforced, as the covenant for 
renewal is vitiated by uncertainty with regard to 
the rent that the plaintifi would be liable to pay 
which is a material part of a contract for lease. 

((?hns6, J.). Nava kishobe Das v. Madam 
Mohan Das goswami. 69 I.C. 600= 

A.I.R. 1924 Cal. 346. 

—Rent and revenue. 

Abatement of rent. 

Where the patnidar filed series of rent suits 
against the darpatnidars holding lands under him, 
and the darpatnidars defended the suits claiming 
abatements of rent on various grounds, and also 
filed cross suits, alleging that they have been 
deprived by the patnidar of certain lands mcloaed 
in their darp»tni leases and claiming on this 
account an entire suspension of rent or in the 
alternative an abatement in resF^t thereof. 

Held, on construction of doouments. that 
abatements under various beads, 
claim to the disputed lands. 
in the darpatnis, should be 

Lonmdes.) RamPATI CHATTEBJry.RAMANI MOHAH 

SEN. 33 C.W.N. 772= A.I.R. 1930 P.C. 198 (P. 0.).- 
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LEASE— Rout and Revenae. 

BetU in kind tnokarrari lease. 

The material passages in the kabnliyat were as 
follows; “After setting a quantitj of 1 bishi 5 aris 
of paddy the price of whioh is Bs. 60 as annual 
gnla rent (paddy rent), and Rs. 25 as selami, I 
eieoute this mouraehi mokarari kabuliyat to the 
following efieot : i shall pay the rent that is, 
deliver the gula paddy according to the kiats noted 
below year after year, x x x. There shall not be 
any variations as regards the jama and area settled 
at any time. If I fail to deliver the gala paddy 
aooording to the kists I shall be dealt with acoord- 
ing to law XXX. ( shall deliver the said paddy 
measuring it out with a five seer don after drying 
and winnowing it and making it fit for being 
stored in a gola.” The schedule which was 
appended to the kabuliyat contains the following. 
''Instalment of rent 1 bishi, 5 acis of paddy in the 
month of Mitgh," 

Held, that the primary intention of the parties 
was that the rent should be paid in kind, and not 
in cash, and in the event of failure to deliver it, 
the landlord would be entitled to damages by 
recourse to the Court, whioh would ordinarily be 
the market price of the paddy. {Snhratoardy and 
Oraham, JJ.) JiVAN Mandal t>. Bam MAm>Ai:i. 

113 10. 87=6S Cal. «08=A.I.R. 1928 Cal. 737. 

Where a kabuliyat provided: "when you 

would measure the lands we shall pay rent, with* 
out any objection, for lands found out by your 
measuremeot, iu accordance with the prevailing 
rate of tenants hold!' g similar class of lands, 

that it means that if the landlord in«iBt8 
upon having a m'^asurement he may do so and then 
when he does so th»< whole thing is to be re-assess* 
ed on the basis of the prevailing rate for lands of the 
same plots; in other words, the document is a oon* 
tract by whioh the tenant goes on for the present 
at a fixed jama for a fixed land but there is a right 
in the Inndiord to alter that position and to claim 
prevailing rate for tbe actual amount of land iu the 
tenant's possession. (S»nWn. C.J. and Mallick, J.\. 
Sdkumari Mitra t. Kdn Mondal. 

103 1.G 603s46 O.L.J. 280=AJ.R. 1927 Oal. 924. 

* Bent in kind or m ca-h. 

In each case the question, whether rent stipulat- 
ed for is in kind or oash. depends upon the parti- 
cular terms of the particular kabuliyat and no 
hard-and-fast rule can be laid down. 

Where a kabuliyat provided : “I do execute this : 
patta that in lieu of the price of Rs. 89 per year as 
desoribed above with respect to the land you would 
be liable to deliver within the month of Magh 
every year at my house 78 aris of paddy. If you ! 
do not deliver then I shall be entitled to realize the 
same with interoBt and damages afe the rate of 
4 annas per rupde»*' 

Held, that the rent provided for was in oash at 
Bs. aS per year and not in kind. {Cuming and 
Page, JJ,), Kailash OHANDBA v. Hamid ALI 

Bene is dew.®® * »«- 

g^^^^tedrent becomes due 
and is a debt wh.oh Is pa. able to the personal heir 

of the lessor If the leefior dies before due date for 
Us payment. {Kotwal, A J. 0.). MARUTI « 
UKARDA. . 22 H.L.R. 13= 941.0.741= 

A.I.R. 1926 Hag. 314, 

— ^he question as to who Is entitled to rent de- 
pends upon the intention of the term in the lease 
serving the rent. {Eolwal. A. J. 0.). Mabuw “ 
IIK4BDA. 84 ,.o. 741=8^ 

A. L R. 1926 Hag. Sli. 

D. D. VOL. HI— 187 & 138 


LEASE— Rent and Revenatt. 

— Where a so-called lease is Inadmissible iu 

evidence, compensation for use and oooupatioD can 
be granted in a suit for rent based on the so-oalled 
lease. 31 All. 276, Foil. {Findlay, Offg. J. C,). MD, 
IBRAHIM BIZA V. YADO. 92 I. 0. 858= 

A.I.R. 1926 Nag. 238. 
Liability for enhanced assessment. 

An agreement was made in 1683 whereby a ten- 
ant took building site from landlord on a fixed 
rent of Rs. 19 which as agreed between them was 
not to be enhanced. In 1915 the Government in- 
creased the assessment on the land from annas 15, 
pies 8 to Rs. 59 and odd. The tenant contended 
that in spite of this inorement, landlord should pay 
the assessment as he had been admittedly paying 
so long, 

Held, that though deed was silent on the point, 
it was inequitable that tbe landlord should bear 
the burden and that tbe tenant was based to pay 
the difierenoe between the aotnal rent he paid and 
the assessment. (Shnh. Ag, C. J. and Kincaid, J.), 

ladhubam manobmal Mabwadi V. Sale Ma 
ILLIYAS MEMON. 66 I.a 96= 27 Bom.L.R. 98= 

A.I.R. 1925 Bom. 168. 
—Apportummeni—Pulni rent^Puinidar be- 
coming proprietor before the end of year. 

In the ease of Putni lands rent does not aooruo 
from day to day but is payable in aooordanoe with 
the contract. The only statute in this country 
dealing with apportionment is S. 86, T. P. Aot, but 
that does not apply to agrioultural lands and con- 
sequently has no applioation. Therefore, although 
a putnidar becomes proprietdr before the end of the 
year, he is bound to pay the whole year's rent 
unless there is any oontraot to tbe contrary, 
{Qreaoesand Chakravarli,JJ.), ^tya Bhupa£ 
Bamebjea V. Bajnakdim Debt. 68 I.0. 144= 
28 O.W.H. 1039= A. I. R. 1Q24 Oul. 1069. 

Revenue Court — Plea bo< open 

In a suit filed In a rent Court by the lessor 
against the lessee for tbe balance of lease money, 
it was pleaded in defence tbatthe lessor had im- 
properly deprived the lessee of some portion of the 
leased land, 

Held, that such a plea cannot be admitted in a 
rent Court. (Sfuarf, J.), MOHAMMAD ADTAP AM 
V . Rani pbool kdnwabi. 7i i.o. loo* 

^ A.I.R. 1923 All. 367. 

- “Hentable tenure does not mean fixity of rent 

The document purporting to he a lease provided • 

You will enjoy from geoeratloa to generation 
keeping intaot the boundaries as before. The 
pofit and loss are yours. You will on no account 
be entitled to claim a reduction of rant* When 
required by me yon will submit to JaripJama- 

imposition be made 
by the Gover^ent you will pay it besides the 
Jama of this Potta* * 

Sold, that the lease was not one for fixed rent 

heritable and a 

therenris'" fi«d. 

BmiMwn not allou»d. 

Where Um extent did not form »n item of oon- 
slderatiou at all in fixing the rent of the lands ^ 
other words, the lands were merely leased ’ as 
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LEASE— Rent and Revenne. 

Held, the lessee cannot claim more than the area 
first taken possession of by him under the lease 
nor remission of rent. (Krishnan and Ramesam, 
JJ.). SURYANABA.YA.NA RAJA V. RAJA OF 

TiKKAIil. 69 I.C. 517=17 M L W. 94 = 

1923 M.V N. 189= A.I.R. 1923 Had. 439. 

Rent'in kind. 

Where rent is fixed in a lease deed in kind, but 
at the end of the lease, the price of the grain to be 
given is also approximately given. 

Held, that the rent payable is a rent-in«kind, and 
that the consequence of non-delivery as covenanted 
is that the less^ e is liable for the market value of 
the crops on the date of the delivery. {Ross, J.). 
JiTBNDRANATH OHATTBRJEE U. JAKU MONDAB. 

66 1.0.780=3 Pat.L.T. 498=A.I.R. 1922 Pat. 4. 
Permanent assessment. 

The predeoessors'in-intetest of plaintiffs were 
granted in 1790 the talukdari patta of certain land. 
The taluk was settled with them permanently and 
the revenue was to be assessed on the cultivated 
land which would be ascertained by measurement 
from time to time. The rate to be paid was an in- 
creasing rate up to 8 annae per bigha after which 
it would remain fixed in perpetuity l-6th of the 
area cultivated would be free of rent. The mohal 
was subsequently surveyed from time to time in 
1834 1860 1, 1877-8, 1688-9, 1914 and additional 
areas were assessed up till 1914 at the pte of 8 

annas a bigha, the full amount mentioned in the 

sanad of 1790. that is, for about or over a 100 years. 
Then in 1914. the rate was increased to 12 annas. 

Held that by the patta of 1790 the land within 
the boundaries specified by the plaintiff was perma- 
nently settled with the plaintiff and that the 
revenue was to be assessed from time to time 
according to the terms of the patta by measuring 
the lands under cultivation and was to be assessed 
at an increasing rate up to the maximum of annas 
8 ner bigha only and the land was not therefore 
assessable at 12 annas per bigha. (Woodroff^ and 
r*Lm.ima JJ)- PABBAT CHABAN SAHA u. SECY. 

69 I.C. 188 = 33 O.L.J. 443. 

^Bnhancedrent—Provxston for. 

Where a lease provides for the payment of in 
creased rent on the measurement of the land leas- 
ed such increased rent can only be claimed from 

titU io-Duty 0 / feMor-Onuj. 

A contract for g lossees did not taka 

and also that ^er ^ ^ebuttar with tenure 

Wders Further demand was made by the lessees 
holders, deeds of brahmottar and 

1 fo/tbfparplse of satisfying them- 

^at uod.rgroand rights had been reserved 

tc the zamindac and also for execution of JJ' 

f*. 1 A repHod thot bo doGOS 

‘tLren^ou .fus^o d troo“mple^ the .ease and sued 

‘“H‘eiftht?thf exception oiause in the oontraot 
referred to title to the underground and not title 


LEASE— Transfepabilliy. 

to the monzas but it did not increase the obligation 
as to the title lying on the lessor under general 
law which included no duty to prodace satis- 
factory evidence of title to the underground before 
the completion of the lease. 

That the onus was on the lessees to show that 
the lease offered to them was not a secure lease. 
Moreover the title of the zamindar had not been 
shown to be such as preveated him from giving the 
lessees a secure and valid lease. (Ranfcin, C.J. 
and Buckland, J.). JyoTI PRASAOSiNOH Dbo o. 
H.V. Low & GO., LTD. A.I.R. 1930 Cal. 561. 
-Express grant necessary. 

A patni grant does not carry with it the 
rights to the minerals unless there are express 
words to that effect. Where the patta provided : 

'* you shall be in possession of all the zemindary 
rights and interest as prevailing from before in the 
lands iucluded in the said mama from before." 

Held, there was nothing to show that snbsoil 
rights were granted. {Das and Allanson, JJ.). 
Mangovinda SAHD 0. Satya Nibanjan. 

112 I.C. 659=9 P.L T. 593=8 Pat. 190= 

A.I.R. 1928 Pat. 482. 

Grant of—Conslrmtion. 

Obiter-. The question whether a putni tenure 
trausfers all the rights of the Zamindarl, includ- 
ing the right to the minerals, is still open. 45 
Cal. 87, Expl. and Dist. ; 16 G.L J. 7 has not been 
overruled by Privy Council decisions. {Lord 
Danedin.) SATYA NibanjaN v. RAM LAD. 

86 I.C. 289=29 C W.N. 725 = 27 Bona.L.R. 758= 
23 A.L.J. 712=6 P.L.T. 42=21 H.L.W. 289= 

4 Pat. 244=52 I.A. 109 = A. I. R. 1923 P.C. 42= 

48 H.L.J. 328 (P.O.). 

—Transferability. 

Construction — Lessor not bound by lessee’s 

transfer unless security accepted — Lessee has no 
of transfer and cannot call upon lessor to accept 

security. , . 

A lessor stipulated that any transfer by the 
lessee would not bind him and lessee would be 
liable for the rent in spite of the transfer and 
added further that " notwithstanding (the afore- 
said provision) if on account of the intricacies of 
the law any transfer made by you becomes in any 
binding on me (the lessor), then yon and your 
heirs shall remain bound to pay the fixed amo^t 
of rent so long as the transferee will not furnish 
security in proper quantities of immovable proper- 
ties to be fixed by me for the due payment of the 
fixed rent and this shall in no way be varied. 

Held, that the passage does not mean that when- 
ever the lessees choose to transfer the 
interest, the lessor would be ;“® 

security for the due payment of the rent which the 
transferee would be required to give 
original lessees would be 5 

personal liability to pay the rent. 

31 M L.W. 118= A.I.R. 1930 P-C- 13 (P.C.)* 

The e«eataat| of '“ofherytre. 

^ ^ ^ in of theflG 


con- 
names 


The landlords accepted rent in respect ^ 

of \h7»ppliSn for mutoUon of 

that oHort at mutatfon ahowa that the jam 


transferable. , ...ffirtiant to infer 

Said, that the faota woto not auffiolent ^ ^ 

that jamas were transferable. 33 uai. 
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.-and 32 Cal. 51 (P.C.), Dist. (S. K. Ghose and Pan- 
■ekridge, JJ.), JANAKtNATH ROY v. MOSBNOBA 
Nabain Bo? CHAWOaUBY. A.I.R. 1930 Gal. 94. 
— . -A pufohaser, from a permanent lessee who 
had covenanted not to alienate, if recognized bj the 
lessor is not bound b; the covenant against aliena- 
tion. {Suhrawtrdy and Garlick, JJ.). KHBTBU 
Nath v. BahabALI. 116 I.G. 153=49 G.L.J. 89 = 

A.I.R. 1929 Cal. 228. 

■ •Comtruetion— Under-proprietary rights. 

The talaqdar, having the superior proprietary 
rights, executed in favour of K aud D a lease of a 
Tillage which granted them the whole village from 
year to year and generation after generation (nns* 

' Ian bad naslan). K and D applied to the Settlement 
Court for a decree that they were entitled to under- 
.proprietary rights and produced the lease before 
the Settlement Officer who ordered that “their 
claim was dismissed but that they had secured 
their end". They were never recorded as under- 
proprietors nor did they exeroise their rights as 
such until the transfer in dispute was made, 

. HeTd, that no under-proprietary tights, to 
eay hereditary aud transferable rights in the 
Tillage were granted to K and D. The order of 
the Settlement Officer oould only mean that suoh 
tights were refused to them. They had therefore 
■no rights of transfer iu the village. UI.A. 7 and 
A.I.R. 1927 Oudh 74, Diit. (Stuart, C.J. and JVfwra, 
V.). FATES BAHADOB SINQA V. NAQENDBA BAHA- 
DUR. 113 I.C. 799=A.I.R. 1929 Oudh 327. 

' ‘Law governing. 

Where the lease was executed in the year 1875, 
long before the present Agca Tenancy Act (1901) 
iWas passed, and there was no prohibition against 
^.ti;ansferB of an interest by a thekadar, 

Held, assuming that the interest was transfera* 
tie, prior to 1901, it can be made non-traus- 
4etable by an express enactment. The law governing 
Jihe transfer must be that which was in fotpe on 
the date when the transfer in dispute took ' plaoe. 
ASttiaimon and Mukerji, JJ.). BAEiLABHA DAS 
y. Mubat Nabain Singh. 98 i.c. 1048= 

48 All. 383=24 A-L.J. 489 = A.I.R. 1926 All. 432. 
—Lease goverried by T. JP. A.et. 

Where the lease, read as a whole, shows that 
rthe lessor put the lessee In the same position as he 
Wmself occupied, except in a few minor matters 
-and the primary object of the lease is not agrioul- 


Held, the lease must be treated as not an agriea 

be exempted from the operatic 
/Of 8. 108 of the Transfer of Property Act and to fc 
governed by the Agra Tenancy Aot, and the right 
•^dor it are transferable. (Sulatman and Afnftsri 
ijj.), baldabhaDasi). Mubat Nabain Sinoi 

98 1.0. 1048= 48 All. 883= M a!l. J. Mg! 

A.I.R. 1926 All. Mt 

Olause agaxnst. 

/■‘It a lease creating a permanent tenancy at a fixe 
.txate of rent contains a restriction on the tram 
. ferability of the tenancy, the restriction is it 

?? te-entry clause in the eveu 
*5,1 , breftoh of the covenant. (Cumino an 
Cliakravarts, JJ.). Rajendba Nath v. Mohs 

OSHATA DbBI. 91 I. 0 _ 6M_68 Qai. 27Q. 

. ‘'I-*- MM Oal, 88! 

. Where a lease lays down that the grantee woul 
.•onjoythe land by zeolamation and oaltWatio 

^uld be paid Into the office of the landlord ^ 
•(yeftc (o-year, ; 


LEASE— Validity. 

Held, that the rent ia fixed in perpetoity. The 
words "'Phicca mokra” in the deed would only 
strengthen the view and a clause in deed prevent* 
ing the alienation of the tenancy without the oon* 
sent of the landlord would not be a oonolusiye 
indication that the rent was not inteuded to be a 
permanent one. Suoh a covenant is inoperative 
if there is no clause for re-entry. (Mookerjee and 
GhoUner, JJ.). Resheb CASE LAW v. BHUBAN 
MOHAN PAL. 72 I.C. 1047= A.I.R. 1924 Cal.a361, 

Clause of re-purchase does not affect transfera’ 

bility of lease. 

A lessor oontcaoting for a right of re-purohase of 
lessee's rights does not in any way derogate from 
the transferable quality of the rights uudet the 
lease. The decisiou of every case will depend on 
the oouditious of the lease. (Kanhaiya Lai, J.O, 
and Dalai, A.J.C.). Shaikh Rdtab Ali v, 
Mohammed Zaman Beg. 66 1.0. 106= 

9 0.L.J. 101= A.I.R. 1923 Oadh 47. 

—Validity. 

■—If the landlord lets premises with the know- 
ledge that they would bs used as a brothel, then 
the lease is void on the ground of public policy, 
and though on the one baud he cannot under those 
citoumstanoes recover the overdue rent on the 
other band he can teoover possession of the pra* 
mises oooupied by the defendants uudar a void 
lease. (1839) 5 Bing. (N.C.) 666. FoU. (Rupehand 
Bilaraw. A.J.C.). G08INDBA1I UTTAMCHAND 
u. Mohombd Hussain. 87 i.c. ao2s 

A.I.R. 1923 stud 896. 

■ 'Lease to commence in future. 

A lease to oommenoe In future, is an infer se 
termini whioh is ia an existing real right vested 
in the lessee whioh gives him an immediate riaht 
of entry. (Hittra, Offg. A.J.C.). MT. LAHANI 0 . 

77 I. C- 798=18 N.L.R. 85= 
A.I.R. 1922 Kafi. 327. 

-Agreement hettoeen co-sharers— Hot a lease. 

Plaintiff and defendants putohased oartaio sharea 
in a certain village and entered into an agreement 
by which one of the defendants was to realise his 
share of profits from oertain tenants, and the 
plaintiff and the remaining defendAuts were oaoh 
to realise the rant from all the other tenants of the 
village and take all the profits for a period of aix 
years in turn. Plaintiff contended in his suit that 

theagreemoat was not valid inlaw or binding on 

him and that It, being a lease, could only be x^de 
by a registered instrument. 

Held, the agreement In question was biudinu 
It could not amount to a lease as one of the eassn * 
tials of a lease, that there should be a oonsidL?- 
tionto be rendered periodically or on speoified 
oooasions to the lessor, was wanting. (JLvle A JO\ 
SITA BAM V. SAKJU PBA8AD. 68 I 0 838= ' 

28 0. C. 89=9 0. L.'j.’ lSia 

Oral &«,. O"*!* »«• 

Where a person is in possession under an 
agreement to lease, and the premises are then let 
to third party, he must be deemed to have enttna 

ot tho prior lease An oral l.asa is ooUavIlid 

where the leseee takes possession the efieet is tte 
same as if a dooumeut had been executed 
the epeoiao perlormanee te .ske?forin 
Court between the parties and at the 
when the subsequent question oomeT to^ 
mined. (Satidsrstm, C. and Woodroffk J) BaST 
NASHI DABBI V, PAPAT VSlLJI RaJDBV. '* 

68 i,c. ii8=as 6.w,«f. aao. 



2183 


DECENNIAL DIGEST, 1921—1930. 


218 ^ 


lease— Z ap I'peshgi. 

— Zur-i peshgi. 

The mortgagor is entitled to set off the rent 

payable to him as against the zuripeehgi money at 
the time of redemption. 5 Cal 333 Foil ; 66 1. 0. 743, 
Dist. {Das and Scroope, JJ.). Umatus SOGRA v. 
Mabendra Narain Sinha. 102 I.C. 421 = 

8 P L T. 601= A.I.R. 1927 Pat. 285. 

Independent documents. 

The combination of two independent doou* 
ments which contain no reference to each other 
cannot create Zuripeshqi lease. {Dalai, J.C.). 
Kala Singh v. Hansraj Upadhya. 

78 I.C. 47= A.I.R. 1925 Oadh 270. 

. 'Lease or mortgage. 

In a Zuripeshgi lease properly so-called there ie 
an advance to the lessor in consideration of which 
the lessee is given possession of the land for a 
term during which he recoups himself for the 
sum advanced and Interest out of the profits of the 
land of which he is put in possession. There is 
DO question of redemption upon paying ofi an 
advance. The lease terminates at the expiration 
of the term and the lessor may re-enter as on the 
termination of any other lease. 

Where, however, the interest created in the lessee 
continues after the expiration of the term until the 
advance, which is essentially a loan and not an 
advance of rent, is re-paid, the transaction has the 
eesential charaotf risUcs of a mortgage. {Dawson- 

miler, C.J. and Mullick, J ). Maharaja Keshao 
Prasad Singh Bahadur v. chandbiea Prasad 
Singh 394=3 P.L.T. 797= 

2 Pat. 217 = A.I R. 1923 Pat. 122. 

— HlsoellaneoaB. 

Invalid lease— Proof of. 


Even if the registration of a lease deed be invalid, 
the tenancy can be proved otherwise without prov- 
ing the written lease which may be inadmissible 
for want of registration. 41 Cal. 347, Poll, 

The tenancy can also be proved by the doctrine 
ftf narb performance. {Das and Kulwant Sahay, 
7T \ DAMODUB PRASAO V. MASOODAN SINGH. 

*^*^105 I C. 172=8 P L T. 829= A.I.R. 1928 Pat. 89. 

Origin— presumption. , , 

Where the lease has existed unchallenged and the 
rent uncharged for over 70 years in spite of attempts 
at enhancement, the Court should presume a legal 
oriein of the lease. {Greaves and Mukerjee, JJ.). 
T4«Pr>A KHATUM t>. MAHOWMAD MOZAFFAB ALI. 
90 I cN 81 = 30 C W.N. 807= A.I.R. 1926 Cal. 322. 
Sale of tenancy interestr— Position of pur- 

When a tenancy interest is sold in execution of 
a decree against the lessee, a tenancy is created 
in the name of the purchaser in the terms of the 
original demise and the covenants therein will 
binding on him. {Suhravardy and Duval, JJ.). 
OhANDRA KUMAR SAHA CHOUDHURY v. MAFI- 
zfo RAHMAN CBODDHO BY. 90 I.C. 832 (Cal.) 

Contracts of leases are. in their very nature 
founded upon e.xecutory consideration inasmuch 
as the payment of rent on the part of the lessee is 
to be made in future at the stipulated points of 

Hasan. ^ KCNWAB BHHAE_i 

LAC 0. KALKA. 77 ' 45. 

leave TO BUK. ^ n 1 

See (1) C. P. CODE, 0. 40. R. 1. 

(2) PROV. ins. act, a. 16. 


LEGACY. 

See (1) 
( 2 ) 

(3) 


PROS. ADMN. ACT, 8S. 112—145. 
Succession act, Ss. 129—178. 

WILL, 


LEGAL PRACTITIONER -Admliilon. 

LEGAL ADVISER. 

See (1) Evidence act. Ss. 126—129. 

(2) Legal Practitioner. 

LEGAL CRUELTY. 

See (1) Hindu Law— Marriage. 

(2) husband and Wife. 

LEGAL DISABILITY. 

See LiM. ACT, Ss. 6—8. 

LEGAL ESTATE. 

See Trusts act. 

LEGAL NECESSITY. 

See Hindu Law— alienation. 

LEGAL PRACTITIONER. 

See also (1) C. P. CODE, 0. 3. 

(2) EVIDENCE ACT, S. 126, • 
Admission. 

Arbitration. 

Authority to act. 

Compromise. 

Fees. 

Lien. 

Hisoondnot. 

See also Legal Practitioners’ Act». 

1879, 8. 13. 

Negligence. 

Presence at hearing. 

Purchase in execution proceedings. 
Relation with client. 

Rights and duties. 

Status. 

Witness. 

'Hiscellaneous. 

—Admission. 

On point of lato, not binding. 

An erroneous admission upon a point of law made 
by legal adviser does not bind hie client. Whether 
this doctrine extends to a case where to re open the 
topic which was closed might entail the remanding 
of the case to the lower Court for a further finding 
of facts is not very clear. 18 Mad . 73 ; 23 M.L.J. 827 ; 
27 Cal. 156 and 27 C.L.J. 447, Ref. {Curgenten, J.). 
LAKBHMIAYTA V. MUBAHRI. 31 H.L.W. 516 = 

1930 tf.W.N. 129 = A. I. R. 1930 Mad. S47. 

Of law or fact, binding. 

Where the pleader of a party makes an admis- 
sion, whether the admission is of law or an admis- 
sion of fact, that party is bound thereby and it 
would be doing great injustice to a Subordinate 
Court of law to re-open a matter in appeal, which 
has been decided by that Court on the admission of 
a pleader of a party. {Dalai, J.). Nand KiSHOBBv. 
Ganesu Prasad. 118 1.0. 166= 

A. I. R. 1929 All. 446. 

—Presumption of authority. 

Where a consent decree ie passed by a Court on 
confession of judgment by a party's pleader it must 
be assumed that the Court must have satisfied it- 
self before the passing of the consent decree that 
the pleader confessing judgment had authority on 
behelf of the party to act in the manner in whion 
he did. The person challonging the authority must 
prove to the contrary by positive evidence, 
and Pullan, JJ.). PABAN KUEB v. Manni LAL 

121 1. C. 283= A. I. R. 1929 Oudh 214. 

A plelderTifautbority to admit ” j 

as to diapsnse with the neoessity of 
in a ordinal case at the 
3 Bom. L.E. 467, Foil. ; 2 Bom. L. R 761, Wt. 

(Fa^cell and Misra, W 686= 

30 Bom. L^'; “48=29 olt J- M0= 
11 A. I. Cr. R. 243= A.I.R. 1928 Bom. 241. 
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■On point of law, not binding but admission of 

- - _ 


fact bindingr 

Per Ananthakrishna Aiyar, J. — Though a party 
might not be bound by admissions made by hie 
counsel on pure questions of law, yet on questions 
of (aot, parties are bound by admissions made by 
'their counsel, whether the admissions be made in 
'the course of the trial in the first Court or in the 
course of the hearing of the appeal before the lower 
Appellate Court. 25 H. 867 (P.C.). Ref. {BeasUy and 
Ananthakrishna Aiyar, JJ.). blLICHI KOTATYA 
V. Nallaualli Sbebbamolu. 109 I.C. 178= 

A.LR. 1928 Had. 900. 

— "On. point of law. not binding. 

A party oannot be bound by any wrong admission 

• of hie pleader as to law, inasmuch as the parties 

• must be presumed to know what is correct law. 

{Ashworth and llisra, JJ.). OHANDOO v. MDRLI- 
DHAB. 92 I.C. 732=13 O.L.J. 138= 

A.I.R. 1926 Oudh 311. 

On point of law, not binding. 

An erroneous admission by a counsel on a point 
of law is of no effect and does not preclude a party 
from claiming his legal eights in the appellate 
Court. 27 O.L.J. 417 ; 18 W. R. 359 and 27 Cal. 156 
'(P.C.), Foil. (Sukrawardy and Duval, JJ.). RAM 
CHANOBA AGARWALA V. S7AMESWABI DASYA. 
90 I.C. 98=«C.L.J. 71=A.I.R. 1925 Cal. 1171. 

- -“-Afwor client. 

The Interest of a minor oannot be affected by the 
admission on a law point by a pleader. {Kinkhede, 
A.J.C.). LAXMI V. VENKAT RAO. 82 I.C. 1032= 

A.I.R. 1925 Nag. 207. 

~ -On point of law, not binding but admission of 
fact binding. 

Admission of pleader on a point of law is not 
binding on the parties. But an admission of fact 
pl®®der is binding on his client. Whether 
the admission is one of law or fact will depend 
tlia oiroumatances of every case. {Dalai, 
A.J.G.), Kanhaya bakhsh -Singh V. Sheo Nath 
^ 87 I.C. 986= A.I.R. 1925 Oadh 665. 

TTrir^ fo'nf of law, not binding. 

Where the cross objeotioae of the respoodeDt 
• arose from the decree of the first Court and they 
were Included in the grounds of appeal from that 
eotee but were not pressed in the lower Appellate 

Court owing to misapprehension by the counsel on 
a point of law. 

•ffsld, an erroneous admission by counsel on a 
point of law is of no effect and does not preclude a 
party from his legal tights in the appel- 

(^endoH, A.J.O,). Thakur Prasad 
Pandit Ohandbika pbrshad. 

61 1.0^ 762=11 O.L.J. 483= A.I.R, 1928 Oadh 180 
— (M a point of law, not binding. 

An admission made by the counsel on a point of 

client. (IfarMnsaa 
• NANAK OHAND V, MIB 

Muhammad Khan. 78 i,q, iom= 

Binding nature of. 

u aamisslons of counsel, uu- 

less he has been induced or misled by some oltoum- 

* statement under a mistake 

JJ,), Doddaya Konu 
Pabahya«. YbciIiAwa Konu Yallappa Ninni 

— •‘Authority to refer. 

reference to the poweu to be 
’Zeroised by the pleader appointed by the yakalat.« 

/ *««na were shaliBlwotiolf naan iSl^^^ 


LEGAL PRACTITIONER— Inthoflty; to act. ’ 

Held, that the pleader was vested with BU^hoient 
authority to refer the matter to. arbitration. CaL 
Civil Rule No. 21 of 1926, Rel. on, {Suhrawardy 
and Graham, JJ.). Bama Charan u. Gadadhar 
Das. 56 Cal. 21 = A.I.R. 1929 Cal. 322. 

Authority to refer. 

A pleader engaged to act or plead in a suit does 
net possess the power to refer it to arbitration with* 
out express authority from the client. Snob autho* 
rity cannot be inferred by the mere olrcuoistanoe 
that the pleader, though not formally appointed by 
a vakalatnamah, was allowed to sign a jawabdawa. 
(Tek Chand, J.). AHMAD v. SABDABA 

114 I.C. 712= A.I.R. 1929 Lah. 171. 
•Authority to refer. 

In a suit for partition, ou the motion of the 
counsel of the parties, a particular person was ap> 
pointed as a special referee to go into accounts and 
a consent decree was passed fixing the shares oi 
the parties. Thereupon one of the parties m^oved 
the Court to set aside the decree on the ground 
that the counsel consented to arbitration contrary 
to his instruotions. The Court found that the ooun* 
sel had limited authority and proceeded with the 
case. 

Beld, that if a client objected to important mat- 
ters of account being referred to private arbitra* 
tion and to a private referee, and if that was done 
by mistake of his counsel, the Court was not wrong 
in taking steps to see that the suit should pro* 
oeed in the ordinary way. Neale v. Gordon Lennox^ 
(1902) 1 A. 0. 465. Foil. [Rankin. C.J. ond Aft<- 
ter.J,). OHUNILAL MANDAL v. HlRA LAL MAN- 
UAL. 108 1. 0. 309=32 Q W. N. 44= 

A. I. R. 1928 Gal. 378. 

Authority to refer. 

A party's agent binds the party by an agreement 
under S. 9 as much as a pariy himself. A 
vakalatnama gives suffioient authority to a pleader 
to agree to make a reference under 8. 9 of Oaths 
Aot. 8 A.L J. 654, Ref. (^ulatman, J,). Mt. Masi- 
TA BIBI V. KHUDA Bakhsh. 79 I.O. 246= 

A.I.R. 1923 All. 63. 

Authority to revoke. 

A pleader has no authority to revoke the ap- 
pointment of arbitrators made by his clients, with- 
out instruotions from the client, and to appoint a 
new arbitrator in substitution. (Kbtoal, A.J.Cr). 
Kashi ram v. mt. Guddoo. 65 1. 0. 879= 

6 N. L. J. 229=18 M.L.R. 140= 
A. 1. R. 1822 Mag. 30. 

—Authority to aot. 

P^«r to be bound by oath of other party. 

A pleader acting for a party or parties to a suit 
oannot bring it to a close by offering to be bound 
by the oath of the opposite patty in a paitioalar 
form. But it is quite open to a Court to make an 
inference from the peculiar oiioumstanoes of a oase 
that there was authority on the pact of the pleader. 
Thus where the defendants have put up a oommon 
defenoe and oue of the adult defendants vras 
present in Court at the time the pleader made the 
offer and it appeared that that defendants had been 
put forward by the others to take all necessary 
steps in oonneotion with the suit, 
ffeld, that the parties were bound by the plea- 
der’s offer. {ifukerji and Guha, JJ.), MOULVI 
MAHOMBD MAHMUD V. BBHABY LAL 

34 O.W.N. S10=A.I.R. 1930 Qal. I03« 

^Where in a printed form ol t^e pawe^dl* 

attorney, the clause authorising an advocate to ’file 
an appeal has been etruok ollhy the client. It doe? 
not moan that the ,^4 
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LEGAL PRAOTITIONER-Aathoplty to act. 

from him. if it otherwise existed. It only means 
that the power was not expressly giTen. (/o» Lai, 

J.). Boora Mal V, TULSi Ram. lie I.C. 184= 

A.I.R. 1930 Lab. 68. 

Criminal P, C., S. 493. 

It is ordinarily undesirable that any counsel 
should be brought in to assist the public prosecutor 
at a very late stage even if acts entirely under the 
control of the Public Prosecutor, but there might 
arise special circumstances which would justify 
such a course. 

The word ‘ act’ in 8. 493 does not mean some 
thing other than examining or cross-examining 
witnesses or addressing the Court. The word is 
not used in a technical sense in distinction from 
'appear and plead' in the opening words of the sec- 
tion. {Beilly, J.). Vaz V, Emperor. 

1930 H.W.N. 769. 

Where a pleader is satisfied that a gumasta 

is authorized to deliver the vakalatnama signed 
by the party and accepts it, it is a sufficient autho- 
rity for him to act on behalf of the party. (B. B. 
Ghose and Bose, JJ.). Utauka LAL v. Tabak 
Nath. 114 I.C. 156=48 C.L.J.357 = 

A. I. R. 1929 Cal. 11. 
Agreement to he hound by the statement o/ cer- 
tain witness. 

No special power under the vakalatnama is 
necessary for a pleader to agree to be bound by the 
statement of a particular witness. 38 All. 131, Foil. 
{Walsh and Banerji, JJ.). DeoRAJ MiSBA v. MT. 
ABHAI RAJI. 102 I. C. 38=49 All. 842— 

25 A.L.J. 729= A. I. R. 1927 All. 384. 
Verbal appointment. 

An Advocate, unlike a pleader, can be verbally 
appointed to act on behalf of his client, and when 
so appointed, under R. 1 of 0. 3 he can appear, 
plead and act. There is nothing to prevent an 
advocate, either in the High Court or in the sub- 
ordinate Courts, to present an application on behalf 
of bis client without any power of appointment or 
vakalatnama given to him in writing. There is 
nothing in the Legal Practitioners’ Act also against 
this view. 9 All. 617, Foil. {Jwala Prasad, J.). 
LAURENTinS EKKA V. DOKKI KOERI. , ^ ^ 

92 I. C. 179=4 Pat. 766 = 7 P.L T. 362= 

A. I. R. 1926 Pat. 73. 

•Agreement to pay without authority. 

While a suit was pending the pleader for the 
defendants stated that if the plaintifi presented 
probate or Letters of Administration or succession 
certificate the defendants would have no objection 
to pay him the amount in dispute with interest 
thereon for six months, 

Held, that the pleader who made the statement 
had no general or special authority from the defen- 
dant which would entitle him to enter into a con- 
tract on their behalf to pay a time-barred debt 
and therefrre this statement was not a new contract 
within S. 25 (3) so as to give rise to a fresh cause of 
action, especially when there is nothing whatever 
to show that the record of the statement made by 
the pleader was signed by the pleader o' “y *“7 
other agent. {Lindsay and Sufflimun, J/.). BAN- 

8IDHAR V. BABU LAL. . ii ’ »Sq- 

21 A.L.J. 713=4 L.R.A. CIv- 4’3- 

A.I.B. 1924 All. 12. 

Ex parte decree — Application to set aside No 

fresh Vakalatnama necessary. . * 

Where an ex parte decree is passed 
defendant in the absence of his pleader, the latter 
need not file a fresh Vakalatnama in order *<> ®PP^y 
to set aside the ex parte decree. It seems to oe 


legal PRAOTITIONER-Gompromlie — Aotho* 

rlty. 

taking an extremely narrow view of the rules with., 
regard to Yakalatnamas to say that the efioct of the 
old Vakalatnama had expired as soon as the ex paria- 
decree had been passed and that it would be neces- 
sary before a pleader could be heard that he should;' 
obtain a fresh one. {Macleod, C.J. and Kanga, J.), 
BACHUBBAI jHlVADv. IBRAHIM ISAK MOTIWALA, 
69 I.C. 169 = 47 Bom. 11 = 24 Bom. L R. 744= 

A.I.R. 1922 Bom. 207^ 

Acceptance of Vakalatnama after filing in- 

Court. 

A Vakalatnama once filed in Court may be sub- 
sequently accepted by a vakil or pleader whose 
name appears in the Vakalatnama. The Court has 
only to see whether the name of the pleader pro- 
posed to be appointed, appears in the Vakalatnama 
or not and if his name does appear, then the plead- 
er is entitled to sign the Vakalatnama and appear- 
and aot in the case. {Jwala Prasad, J.). KONJ 
Behari Singh v. Sheodahin Pandey. 

68 I.C. 659=3 P.L.T. 447=A.I.R. 1922 Pat. 504. 

—Compromise— Authority. 

Nature and extent of. 

The implied authority of counsel is not an ap- 
panage of office, a dignity added by the Courts to 
the status of barrister or advocate at law. It is 
implied in the interests of the client, to give the 
fullest beneficial tfieetto his employment of the 
advocate. Secondly, the Implied authority can 
always bo countermanded by the express directions 
of the client. No advocate has actual authority to 
settle a case against the express instructions of his 
client. If he considers such express instructions 
contrary to the interests of his client, his remedy 
is to return bis brief. Case-law-referred. (Lora> 
Atkin.) SOUBBNDRA NATH MITRA v. TARUBALA 
DA8I. 123 I.C. 345=34 C.W.N. 433= 

1930 A.L.J. 489=32 Bora. L.R. 645 = 31'C.L J- 309= 
A.I.R. 1930 P C. 158=58 M.L J. 531 (P C.). 
Implied authority. ... a 

An Advocate of the High Court has, when brieied ■ 
on behalf of a party in a subordinate Court the im- 
plied authority of his client to settle the suit. He 
must be treated as though briefed on the trial of 
the suit, though he may be engaged to press an 
interlocutory application. The power to compro- 
mise a suit is inherent in the position of an adyo* 
cate in India. The considerations which have led* 
to this implied power being established in the 
Advocate of England, Scotland and Ireland, apply 
in equal measure to India. (Lora Atkin.) 
SOORENDBA NATH MITRA t). TARBBALA ^ASI. 

123 I.C. 545 = 34 C.W.N. 453=1930 A L.J. 4M= 

32 Bom L.R. 643=51 C.L.J. 309— 
A.I.R. 1930 P.C. 158=58 M L J. 551 (P.C.). 
—As in Burma barristers merely appear be- 
cause they are advocates, ani not because they aro- 
barristers, they must be judged by rules applioablo 

to advocates. , , . 

To enter into a compromise an Advocate must 
" act " for his client and no Advocate can act lor 
his client unless he possesses a power of attorney. 

A barrister, in Burma, therefore * 

notice of appearance and ® { 

from his cliont, cannot bind the “ 

oompromise entered into without h's 'iip , 
consent unless the client 

64 I. C. 628 ; 1 B. L, J. 1; A I B. 1925 Ca . 6M 

and A. I. R. 1926 Rang. 216, / ) 

and A. I. B 1924 Cal. 651, Not foil. [Bagaloy, 

B*%*|Lr990®ATR®«30’'-Bang. 318. 
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IiBQAL PRIOTITIOHER— Compromise ~ Aatho* 
rlty* 

For efleotiog o compromise on another’s 

behalf neither a general power-of-attorne^ nor the 
ordinary powers of a pleader are sufacient, express 
authority is absolutely ceoeesary. 41 Mad. 283, 
Bel. on, [Shadi Lai, C.J. ond Hilton, J.). Mehba 
V, AHMAD. 119 l.C. 430=A.1.R. 1929 Lab. 746. 
— ColUtttral matters. 

The authority of Counsel to compromise a suit 
eoram judiee in Court is limited to matters invoW* 
ed in the suit and it does not extend to collateral 
matters. If a bargain is to be made so as to bind a 
client upon collateral matters then Counsel should 
take care to get express authority from bis client. 

In a partition suit where the only point of 
difference between the parties was as to whether a 
certain property was joint or dubuttarand Counsel 
for the plaintiff and the defendant agreed to certain 
terms of settlement outside Court settling that the 
attorneys of the parties were to be appointed Com- 
mlssioners oi partition and Receivers of the joint 
estate and the debuttar property and a certain re* 
mnneration was fixed for them, and a decree was 
passed in-terms of the compromise, 

Held, that the question whether to appoint a 
Receiver of the debuttar property was a matter 
merely collateral to the suit and not within the 
scope of the general authority of the Counsel and 
therefore that part of the terms of compromise was, 
as a matter of law, outside the authority of the 
Counsel. The faot that it may be a severable part 
of the agreement was immaterial. (Ra7tkin. C. J. 
and SHtter, J.), Johubmal Bhdtba v. Eeoab 
NAth Bhdtbb. 104 I. C. 387=39 Cal. 143= 

81 C.W.N. 983=A.LR. 1927 Cal. 714. 

Where a pleader derives his authority from 

theagent of a party having no authority to confess a 
judgment he cannot confess a judgment. {Waair 
Hasan and Kina, JJ.). Mt. Magboolah t>. 
HABIBULLAH. 102 I.C. 470 = 1 l.C. 19 = 

A.I.R. 1927 Oudh 222. 

A Counselshould not draft and sign a petition 
ol compromise and an affidavit in a case, in which 
he was not engaged from before and in which be 
must kcow that other lawyers were eogagedi with* 
out a vakalatnama from the party ooncoruod, (Ross 
and Kulioant Bahay, JJ.). Ganapat Lal v. King 

102 l.C. 337=6 Pat. 217 = 

8 P.L.T. 470=28 Cp.L.J. 629=8 A.l.Cr. R. 117= 

, , „ ^ A.I.R. 1927 Pat. 199. 

A vakil has no general power to compromise 
a suit on behalf of his oleiats. A.I.R. 1924 Cal. 651, 
^xpl. (Hasan and Ashworth, JJ.). DEVENDBA 
Nath Sabeab o. Ram Raobfal Singh. 

93 l.C. 302=1 Luck. 341 = 13 O.L.J. 482= 

3 O.W.N. 277= A.I.R. 1926 Oudh 315. 

, An Advocate of the High Court in the course 
of oonduoting the cause is olothed with authority 
to compromise a suit in whloh he has been retained 
as Counsel and such a oompromise would bo valid 
and binding upon the parties even though it had 
been effected contrary to the express instructions 
of the client, unless the prohibition had prevlouslv 
been oommunioated to the other side. But the 
apparent authority of Counsel ie restricted to acts 
and admissions eoram Judiee or in Court ; suoh aots 
and admissions out of Court do not bind the client 
mless in faot they are authorised by the ollent. ox 
by his agent duly authorised by the client in that 
behalf. A compromise therefore effected by conn. 
Bel out of the Court, and not assessed to by the 
client, is only binding upon the client if it is ex-, 
pieasly authorised, or aubaequently ratified by the 
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client or by his agent antborised in that behalf. 
{Page, J.). ASEABAN CBOUTMAD v. E. 1. BT. & 
Co. 88 I. 0. 413=52 Cal. 386 = 29 O.V.N. 866= 

A.I.R. 1925 Oal. 696. 

■ ■ ' It is doubtful if the Counsel can enter into a 

compromise so as to make his client’s fortune 
dependent upon the determination oi the pleader 
for the opposite party. (Lord JaGATPUB- 

Ddgab V. Pdbanchand NAHATTA. 

83 l.C. 380=5 L R. P.C. 145= 
26 Bom.L.B. 772=35 M.L.T. 186= 
1924 H.W.N. 646=20 H L.W. 571= 
A. I. B. 1924 P.C. 200=47 M.L.J. 136 (P.O.). 


" It has been well established that a Vakil ap- 
pointed under a usual power of attorney is not 
endowed with power or authority to oompromise 
the suit, he is thus retained to argue. Where ^e 
Vakil never saw his client, a purdanashin lady, 
never spoke to her in referenoe to the oompromise, 
nor bad any communication with her touching it 
and yet purported tooompiomise the suit. 

Held, that the Vakil failed In his duty towards 
his client. {Lord Atkinson.) Sabatheumabi u. 
AMULTADBAN. 71 1.0. 632 = 17 M.L.V. 481= 

27 O.V.N. 629=25 Bom. L.R. 648= 
37 O.L.J. 801= 1923 M.V.N. 892= 
32 If. L. T. 137=A. 1. R. 1923 P.C. 13 (P.O.). 

Authority to compromise miMt be express. 

A pleader who does not bold and has not filed in 
the suit before the Court his client’s general power- 
of-attomey authorizing him generally to compro- 
mise suits on behalf of his client, cannot be re- 
cognised by a Court as having any authority to 
compromise the suit unless he has filed in the suit 
bis client’s vakalatnama giving him authority to 
compromise the suit before the Court. (Sir John 
Edge,) SOBINDBA NATH V. HEBAMBA NATB. 

84 I. G. 711=33 H. L. T. 294= 
1923 H. V. N. 734=4 L.R.P.G. 188= 
A.I.R. 1928 P.C. 98=45 H.L.J. 453 (P.C.). 

A»xpress authority not nscdsaarj/. 

Where the applioant ohallenged the consent 
decree on the ground that his Counsel acted on 
misapprehension against instructions, 

Held, on the facts proved that the agent of the 
appellant acquiesced in the eettlemens, though 
under protest, proposed by the Counsel, in good 
faith in the ictexest of his chief, that he accepted 
it, and that the decree was binding on him. Two 
propositiona are well settled ; first, that express 
authority Is not needed for a (Counsel to enter into 
a oompromise within the scope of the suit * and 
secondly, that where there is limitation of antho- 
lity and that limitation is oommunioated to the 
other side, oonsent by counsel outside the limits 
of his authority would be of DO effect. (Dos and 
Bucknill, JJ.). NILMONI OHADDHDRI e. KBD4B 

NathDAGA. 67 I.O. 96=SPat.L.T 371= 

>,1. *. 232. 

Authority of Counsel to compromise. 

Where no limitation Is imposed on Coonsel'a 
authority, he may bind his client by agreeing to a 
ormpromise but, if Counsel Is only empowered to 
oompromise on certain terms, he is thereby im- 
pliedly prohibited from settling on other terms 
and if notwithstanding that prohlbitioir, he does 
effect a settlement on such other forms, then that 
settl^ent does not bind his oHent. Coss-Iaw dis- 
eusMd. (Heafon, A.C.J, and Marten, J,), Jau- 

8BSOJI Naobojx Gamadiau Bobabji Naobojx 
Gamadia, 85 1.0. 8 Q|=i 25 Bom. L.R 113l3» 

1*LR. 1921 Ilii^ 


• • t' 
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rity. 

Construction of Vakalainama, 

The question whether a party is bound by a com- 
promise filed by his pleader must depend in each 
case on the terms of vakalatnama. Where by the 
vakalatnama the plaintiSs agreed that they would 
be bound by all acts of their pleader in the course 
of their suit, and they further expressly specified 
amongst the acts which the said pleader might per- 
form on their behalf the presentation to the Court 
of petitions relinquishing the claim, compromising 
the suit or svithdrawing from the suit, 

Held, that the plaiutifis were bound by the 
pleader’s act in presenting a petition of compro- 
mise to the Court and expressing on their behalf 
agreement to its terms, \piggott and Walsh, JJ,). 
Hukm Singh y. Tunda. 60 I.C. 912= 

19 A.L.J. 63. 

Certifying fact of. 

Where a compromise efieoted by the parties is 
merely conveyed to the Court by pleaders on both 
sides, the question if the vakalatnama did or did 
not empower the pleader to compromise does 
not arise. {Abdur Rahim and Oldfield, JJ.). 

Pambhayau Chetty V. Kandaswaviy Iyer. 

60 1.0. 22=12 M.L.W. S62. 

— ComppomUe— Barpliters in Burma. 

Barristers in Burma appear because they are 

Advocates and not because they are barristers and 
so far as regards their power to compromise the 
suit, they must be judged by rules applicable to 
Advocates. (Baguley, /.). DESRAM BARA SiNOH v. 
BASWA SiNGH.8 Rang.29O:^A.I.R.1930 Rang. 313. 
—Compromise— Consent of client. 

Duty to consult. 

There is a duty upon Counsel to consult bis 
client and take his instructions and when the 
performance of the duty is omitted for whatever 
reason, it would be contrary to principle to enforce 
a decree passed in such circumstances. 

When a client is present in the Court be has a 
right to be consulted before the Counsel gives his 
consent to a decree and consent given by the 
Counsel without such consultation is without 
authority express or implied. Neale v. Gordon 
Lennox, (1902) A.C. 465; A. I. R. 1927 Cal. 714 and 
Hickman v. Berens, (1892) 2 Ch. 638, Foil.-, Mathews 
V. Munster, (1887) 20 Q. B. D. 141 and 

A. I. R. 1924 Cal. 651, Dist. (Panckridge, J.). 

GHA8IBAM GOENKA V. HABIBUX GOBER- 
DHONEDA8. 34 O.W.N. 210= 

A.I.R. 1930 Cal. 477. 

Instruction! from mukhtar. 

Where the vakalatnama given to a pleader clear- 
ly ftutbori66d him to outer into s oompcomiBo oq 
behalf of his client, and the pleader compromia- 
ed the suit on the instructions not from the client 
himself but from a third person who was subse- 
quently appointed as his mukhtar by the olient, 
Held, that the compromise was binding on the 
party. {TekChand, J.). Dayal SiNGH n. HaBA 
Singh Kabta Singh. 108 I.C. 262= 

A.I.R. 1928 Lah. 642. 

A Counsel has no authority to compromise a 

case without reference to hie client, (W<^lvislsy (iftd 

B. B. Ohose, JJ.). SRIMATI TABU BALA v. 

Soobbndra Nath Mitba. 88 I.C. 389s 

29 C.W.N. 897=41 C.L.J 313 = 
A.I.R. 1928 Cal. 866. 

Client absent. 


The authority of Counsel at the trial of an motion 
extends, when It is not expressly limited, to the 
action and all matters incidental to It ; the consent 
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of the olient is not needed fort matter which is 
within the ordinary authority of Counsel, and 
therefore if a compromise is entered into by Coun- 
sel in the absence of the olient the olient is bound. 
(1902) A.C. 465, Disf.; (1866) L.R. IQ B. 379, Ret. on; 
13 All. 272, Ref.\ 27 Cal. 428. 433 {Sanderson. C. J. 
and Richardson, J.). B. N. Sb.'I AND BROS. u. 
CHUNI LAL DOTT and Co. 83 I.C. 611 = 

51 Cal. 381= A.I.R. 1924 Cal. 631. 

— Compromise — Misapprehension. 

■ -The consent given by Gouasel or solicitor 
might he withdrawn by the client if the Counsel 
or solicitor gave it under a mibapprehcnsion, before 
that consent order had been dra.vn up and per- 
fected. In India, no less than in EugUnd, the 
Courts are not deprived of their general authority 
over justice between the parties by an unauthorised 
act of the Counsel. {Carr and Brown, JJ.). Kyonb 
Hoe V. Kyin Soon Sun. 9t I.c. 309= 

3 Rang. 261=A.I R 1923 Rang. 314. 

—Compromise— Pardanashin lady. 

Though a clause authorizi rg a pleader to 

compromise is to be found in vakalatnamas that 
are ordinarily filed, it is exceedingly uncommon 
for pleaders to take the responsibility of entering 
into a compromise on the strength of the authority 
conferred by It, the more so in oases where illitoiate 
pardauashln ladies are concerujd. Those who 
assert that this was (he position have got to 
discharge an exceedingly heavy burden indeed and 
the least that could be expected of them is that 
they should examine the pleader himself. 
{Mukerji, J.). Hriday Nath v. Niroda Sdndabi. 

108 I.C 41=A.I R. 1928 Gal. 334. 

— Compromise —Setting aside. 

— ■ Qd principle, there does not seem to be any 
reason for interf-ring with a compromise consented 
to by a pleader duly authorized in this behalf, 
unless fraud or collusion is imputed to the pleader. 
{Jwala Prasad. J.). Laurentius EKKA v. Dukhi 
KOERI. 92 I.C. 179 = 4 Pat. 766 = 7 P.L T. 382= 

A. I.R 1926 Pat. 73. 

Before an order passed on the consent of the 

Pleader, though under a mistake of fact, can be 
set aside serious and substantial Injustice to _the 
party concerned must be established. {Lord 
Sumner.) JAMNABAI V. FaZ\DBHOY HEPTOOLA. 

77 I.C. 355=18 M.L W 437=28 Bora. L R 189- 

33 M.L.T. 376=5 L.R P C 30= 
40C.LJ. 272=4 I R 1923 P C. 184 = 
46 H L.J. 160 = 47 M.L J. 164 (P. C ). 

— Compromifle— Without authority. 

- \ consent ordor was alloyed to stand where 

the d. fendant did not sufi.jr any loss of right by 
such order though the defendant contended that his 
pleader who consented to the order being passed 
by the Court was not given auv p. rmisslon by him 
to consent to the order. (Af^d/iayan Nn»r. 

V. Daleppadu u. T Suranna. 85rc. 4a8 
20 H.L.W. 900= A.I.R. 1925 Mad. 278. 

—Fees. 

Promissory note for. « 

There may be oases in which the fee due to a 
Vakil may be otherwise adjusted though 
money has passed. Such an 
should be something more than a mere 
to poy. For iDStanoo whea a 
especially a negotiable inetrument 
may be equivalent to payment. In such 

eertiacate may not be really ^ong an 

fee was received and it may be too strong an 
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■expression to deaotibe such a certificate as a false 
•certificate. IRamesam, J.). A.V. Sdbbv RaO, In re. 

122 I.C. 7tf9=30 H.L.tf. 977= 
A.I.R. 1930 6Sad. 413=57 M.L.J. 780. 

It is a well recognized rule of law that an 
attorney is not entitled to any donation irrespect- 
ive of hie just and legitimate costa, during the 
subsistence of the relationship with his clients, 
39 Cal, 895, Gons. (Sen and Seald, JJ.). Po HTIN 
MAUNQ V. Saw Hla Pro. A.I.R. 1930 Ran^. 243. 

The pleaders' fees to be allowed to a party is 

what is aotnaliy paid or what might reasonably 
have been paid, whichever is less. (3'illifax and 
AfoWttddint A.J Cs.). Mt. Chhitia BAI o. RAJ- 
snUAB. Ill I. G. 148 = A.1.R. 1928 Nag. 283. 

« ■ Solicitor in Bomfeay— Services inmoffusil. 

There is no reason why a solicitor practising in 
Bombay and performing professional services for a 
client regarding business in the mofinsil should 
not be entitled to send a bill to his client for such 
professional services, and, if the client declines 
io pay, why he should not be entitled to come to 
the Court and ask for a common order to get the 
bills taxed by the Taxing Master. {Slacleod, C.J. 
■and Coyajee, J.). Nowroji v. Kanoa and Sayani. 

94 1. C. 149=28 Bom. L.R 384= 
A.I.R. 1926 Bom. 272. 


Miscellaneous proceedings. 

Where an appeal is expressly from an order 
passed in misoeilaneons proceedings and it is with- 
drawn on an objection that the order was not final 
one and that consequently it was not appealable, it 
is In the discretion of the Court to fix the fees of 
Counsel as in miscellaneous piooeedinga. (Jot Lai, 
■ J.). ABDDIi RAB v. RabIM BAEBSH. 94 I. 0. 627= 

8 L. L. J. 99=27 P. L. R. 238= 
A. 1. R. 1926 Lah. 320. 

Quantum meruit. 

In the absence of any special agreement, a 
pleader shall be entitled to receive fees allowed on 
taxation between himself and his client for his 


services until the final decree or order in the pro- 
ceeding is passed. If a pleader dies before such 
final decree or order is passed or for any reason the 
engagement of his services by his client is put an 
end to, then the pleader will only bo entitled to 
ask the Court to award him certain proportionate 
fees on the basis of a quantum meruit. 12 Bom. 567, 
Bef. 

The Court in assessing the quantum meruit might 
be guided by the peroentages laid down by law foi 
the regulation of costs between party and party, 
but is not bound to adopt that guide where oLroum' 
stances of the case would render it unjust to do so. 
■{Macteod, C.J. and Coyajee, J.). MOTILAL QOPAL 
DAS 8HET V. KRISHNARAI GOPALBAO GABUD. 

90 1. 0. 604=27 Bom. L.R. 1168= 
A. I. R. 1929 Bom. 613 

Basis of calculation. 

Pleader's fees in a suit for profits among oo- 
•Budrors Qd6d not bd xostcict^d to tho Bum olftimsd 
■but it may be assessed on the sum aotuallj 
-awarded. UsAworf ft, A.J.O.). GHANI Ahmai 
khan V. Mt. Aziz Bboam naby. 88 I. C. 184= 

12 0. L. J. 272= 26 0. 0. 217= 
A. 1. R. 1926 Oadh 482 

Solicitor and clienf— RpscioZ fee paid but noi 
-aUetped on taxation. m»i 


Whew .special fees were paid to Counsel as 
Arranged by the defendant attoi>aey with the Ooun- 
M on the eipress oral , InstruottonB of the client 
«he 'Hfta informed by the defeadnat thnt they 
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would not be allowed on taxation and in spite of> 

• such information the plaintiff client instructed. 

, the defendant to pay the fees to Counsel, 

Held, that plaintiff should not be allowed to 
' recover the amount of those fees from the attorney. 

But the attorney should make an application to the 
, Judge for an order under R. 32 jf Chap 36 for an 
: allowance of fees to Counsel, higher or other than 
the fees set out in the table embodied in that 
I rule. 

Held further, that in view of the special olrcuxn- 
' stances of the case the Court ehouid exercise the 
juTisdiotioQ vested in it by Chap. 88, B. 32. 

When an attorney proposes or is asked hy his 
client to mark on the brief or to pay fees to Conn- 
: eel which cannot be allowed on taxation by the 
Taxing Officer be should, in every case, before 
' marking or paying such fees make it olear to his 
client that such fees will not be allowed on taxa* 
tion and he should obtain a latter signed by his 
client authorising or ratifying the payment of such 
fees ; and if, and when such fees are disallowed on 
taxation the attorney must adopt the prooedoie 
laid down by the rales. 

An attorney is an Officer of Court and it is an 
improper proceeding on bis part to contest in a 
Court of Law the amount of a bill of costs which 
has been taxed by the Taxing Officer. (Sanderson, 
C. J. and Richardson, J.). ROMBSH Ch. BasU v. 
JABAB ca. Mitra. 84 1 C. 817=51 Cal. 829= 

28 C.W.N. 597= A.I.R. 1924 Cal. 733. ' 
Basis of calculation. 

In suits falling under Court- foes Aot, S. 7 (iv) (d) 
the valuation for Court fees and jurisdiotion is 
the same, the value at which the relief is 
valued in plaint, whioh also is the basis for cal- 
oulating 'pleader's fees. (Scoff-Smifft, J.). AMIB 
Chand V. Hakim ali. 69 I C. 977= 

A.I.R. 1924 Lah. 361. 

•Actual fee to be marked. 

The actual fees, whioh it has been arranged 
to pay to Counsel, must be marked on the Ooun* 
Bel's brief, and no manipulation thereof can be 
permitted for the purpose of taxation or otherwise. 
(Sanderson, C.J. and Richardson, J,). ROMESH CH. 
Base V. Jabab Gh. Mitra. 841.0. 817= 

51 Cal. 629=28 C.« N. 597= 
A.I.R. 1924 Cal. 783. 

■ ■ -Solicitor and client — Special fee paid but not 
allotoed on taxation. 

The defendant was the plaintiff’s solicitor. He 
claimed a right to retain out a fund in his hands 
payable to plaintiff, a certain sum of money ha 
had paid as fee to certain eminent Counsel he had 
engaged for the client. The fee was a heavy one 
but the client had been told by the defendant that 
If he wished to retain those eminent Counsel, he 
would have to pay a fee whioh would not be allow- 
ed on taxation. The plaintiff consented but no 
wrltteu authority was signed by him. At the time 
of taxation, the whole of the item in question was 
disallowed; no reference or review was applied lor 
from the decision of the Master. 

Held, that the order of the Master was final, that 
the defendant cannot, several years alterwavda, 
apply to Court to Increase the sums allotted, that 
he can retain only suoh monies of his ollents as. 
In aocordanoe with the rule ol Court, he la entitled 
to claim against them and that thereloie he oannoh 
retain monies whioh, though he might have aput. 
was diaallomd by the Taxing Offioer. The 
tion ol a solioitor who is an Offloer ol Oovt 
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different from that of an ordinary agent. [Page /.), 
JADAB Chandra Mittbb e. Rombsh Ohandra 
Bose. 77 I.C. 1022=27 C.W.N. 537= 

A.I.R. 1923 Cal. 603. 

For services os Commisixoner—lmpropriety. 

Where a pleader Commissioner sued on a mort- 
gage executed in lieu of fees by defendant for 
whom he was acting as Commiseioner, 

Eeldy it quite incredible that the duties of a 
CommissioDer bhould be thought coDBiBtent with 
approaching an individual patty and getting him 
to pay sums of money in discharge of an untaxed 
bill of costs upon the footing that unless this is 
done the report will not be filed. No such bargain 
80 procured ean stand. It is an improper advan- 
tage obtained by an officer of Court by abuse of his 
position as such officer. It is not the case that 
the Commissioner is the servant of the party at 
whose instance the Court makes the appointment. 
The work done is not work done for that patty. 
It is work dune for the Court and the right to sue 
a party at whose instance the Court appoints a 
Commissioner is not the right to sue a party for 
whom the Crimmiesioner has worked. It is 
necessary that there should be no doubt cast on 
the broad rule that a Commissioner appointed by 
a Court must keep himself clear of any ambi- 
guous conduct towards any party in the matter of 
his fees. {Rankin and Pantony JJ.), Pbamatba 
Nath Sen Gupta v. Sheikh Abdul Aziz Meah. 

75 I. C. M3=27 C.W.N 430= 
37 C.L.J. 406=A.I.R. 1923 Cal. 436. 

■•—Filing of vakalatnama before date of heating 
by one pleader and the conducting of appeal by 
another does not disentitle the patty to full fees. 
{Daniels and Lyle, AJ.Cs.). Babu Ragbu INDRA 
Protap v. Raja SyedAbu Jafar. 

70 I.C. 99=25 OC. 279= 
A I.R. 1923 Oudh 53. 

——The mufassil practice in Probate oases is to 
calculate pleader's fee ad valorem. (Ayling and 
Odgm, JJ.). Rajamanikkam p. Farrar. 

69 1.0.954=1922 M.W.N 626 = 
16 M. L. W. 455=32 M. L. T. 20 = 
A. I. R. 1923 Had. 131. 

Basis of calculation — in ejectment. 

In a suit to eject the defendant, plaintifl’s tenant, 
from her house, the claim for purposes of Court, 
fee was valued at Rs. 1,080 (the amount of rent 
for one year) and for purposes of jurisdiction it was 
valued at Rs. 15,000, the value of the house. The 
suit being decreed in the trial Court tho defendant 
appealed to the High Court, valuing her claim at 
Rs. 1,080 both for Court-fee purposes and for 
pleader’s fee.s but failed in appeal. A question 
having arisen how the pleader’s fees should be 
&860S6Gd 

Eeld. the pleader’s fees should be assessed on the 
value of the house. {Macleod. C.J. and Shah, J.). 
BAI METHEBBAI NANBHAI BANAJI V. MRS, P. R. 
DAUINA 64 I.C. 1000=46 Boni. 396= 

23 Bom. L.R. 1183= A. I. R. 1922 Bom. 171. 

■ ' -Fees not paid — Duty of vakils. 

In the Madras High Court Vakils being allowed 
to act as well as plead on the Original Side, they 
arc very much in the same position as solicitors 
in England. It is well settled in England that 
attorneys or solicitors are not entitled to refuse to 
go on with an action for want of funds unless 
they have given their clients sufficient notice of 
their intention to enable him to make other 
arrangements. 
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A Vakil Is not entitled to refuse to take a neces- 
sary step in the case, because his own fees have nob 
been paid, and at the same time refuse his oonsen 
to the transfer of the case to another VaklL 
{Wallis, C.J. and'Krishnan, J.). MUTHDKBISHNA. 
Yachf.ndba Bahadur v. w. h. Nurse. 

69 I.C. 695=44 Had. 978=14 H L.W. 151= 
1921 U.W.N. 562=A.I.R. 1921 Had. 320 = 

41 H.L.J. 218. 

—Lien. 

Priority over costs to be paid. 

Where the petitioning creditor’s petition Is dis- 
missed with costs to be paid to the debtor, no eet-ofl 
is permissible to the petitioning creditor against the 
money ordered to be paid at least to the extent of 
the lien for costs of the attorneys of the debtor, 
A. I. R. 1927 Bom. 542, Ref.\ Ex parte Cleland, 
In re, Davis, (1867) 2 Ch.'808, Appl. {Blackwell, J.). 
Ebrahim Ahmed, In re. 32 Bom. L.R, 1076= 

A.l.R. 1930 Bom.;516. 

Nature and extent of. 

In India a solicitor has a common law lien 
for costs over property recovered or preserved or 
the proceeds of any judgments obtained for the 
client by his exertions. This lien is a particular 
lien ; it is not, therefore, available for the general 
balance of account between the solicitor and tho 
client, but extends onl; to the costs of recovering 
or preserving the property in question, inoluding 
the costs of protecting tho solicitor’s right to snob 
costs, and of establishing the lien. The lien doea 
not attach to real property, but, with this excep- 
tion, it applies to property of every description— 
inoluding costs ordered to be paid to the client. 
Shaw-v. Neale. (1858) 6 H.Ij.C. 581 ; 10 Bom. 24B 
and A.l.R. 1925 Bom. 351, Foil.', 43 Cal. 676, Diss. 
from. {Rangnekar, J.) SUDANAND v. PARASHRAM. 

108 I. C. 705 = 52 Bom. 336 = 30 Bom.L.R. 183 = 

A.l.R. 1928 Bom. 108. 


Priority over mortgagee's lien. 

A solicitor’s lien on the property of his 
client cannot have priority over the lien of a 
mortgagee who has advanced money to pay off 
prior incumbrances on the property. {Rangnekaty 
J.). SADANAND «. PABASHRAM. 108 1.0.705= 

52 Bom. 336=30 Bom. L.R. 153= 
A.l.R. 1928 Bom. 108.. 


— Notice of. 

^here a party attaches a decree, whioa. 
cts payment of costs to the plaintlfl, he has 
ce by that very fact that tho plaintiff’s soli- 
rs may be entitled to an attorney’s lien oni 
i fund for the amount of their costs- The mere 
of there being a fund in Court is sufficient 
! notice to the third party of the possibility of 
ilioitor being entitled to a lien for hie costs. 
,ong as the Court has control over the ^'inds, 
lien is not liable to be defeated by a third 
5 y suoh as the assignee of a decree or an 
.cbing creditor of the solicitor’s client, even 
ugh the third party had no express notice ot 
lien. {Harlen, C.J. and Blackwell, J •). TYABJI 

rABHAI & Co. V. JETHA DEVJI & Ca 

5 I.C. 383=29 Bom. L. 

—Scottish Law does not apply in England 
does It apply In India. {Marten C.J.an^ 

.kM 

29 Bom.L.R. 1196= A.l.R. 1927 Bom. 542. 
illary to the right he has of recovering me. 
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costs against hia client. Where the attorney ie 
unable to show that he cannot get payment from 
his client where others besides the client are In- 
terested in the fund, the Court would not exeroiee 
its discretion In favour of the attorney against the 
other parties so interested. Harrison v. Cornwall 
Minerals Bail Co., (1884 ) 53 L.J. Ch. 598. Bel. on. 
(Mirza, J.). ANANDBAO v. NAPU. 94 I. C. 193= 
28 Bom. L.B. 386= A.l.R. 1926 Bom. 289. 
-Priority over attachment. 

The solicitor's lien independently of the oharg* 
ing order has priority over any attachment by a 
iudgment-oreditor eo long as the moneys attached 
remain within the jurisdiction of the Court, that 
is to say, th(y are not realised and paid ofi to the 
judgment-oreditor, 49 L.J.O.P. 624, Foil. {Tara- 
porewala,J.). VED AND SOPHEB v. B.P. WAOLE 
& Co. 88 I.C. 81=49 Bom. 505= 

27 Bom. L.B. 596= A.l.R. 1925 Bom. 331. 
General and particular. 

06i^r.— In addition to 'the particular or aolive 
lien which an attorney has upon moneys whioh 
have been recovered in a suit, the attorney has a 
general or passive or retaining lien upon all mov- 
ables, deeds, dooumente, and so forth that come 
into his hands unless they oome for a speoifio pur- 
pose whioh would be inoonsietent with the right 
of retainer. {Rankin, J.). NABENDBA LAL v. 
TABUBALA DASI. 66 I.C. 209=48 Cal. 817= 

25C.W.N. 800= A.l.R. 1921 Cal. 67. 
— Misoondnot— AdTcrtlsing. 

' A pleader’s sending a circular post-card 
merely giving the address and the name and des- 
oriptioD of himsolf would amount to an advertise- 
ment on his part and therefore to improper 
oonduot and if in addition he falsely stated that 
he had been authorized to examine the acoounts of 
waqf properties and to issue oertifioates by the 
District Court rather aggravates the case than the 
reverse. Even if auditing Is not strictly legal 
work, yet this very fact of advertising his readi- 
ness to take up that work, oombined with his mis- 
leading statement that he is a High Court Pleader 
and seeing that this work Is connected with the 
Courts and has to be supervised by the Courts 
would result in his getting an improper advantage 
in legal work over his fellow pleader, who 
did not descend to such devices. It was improper 
oonduot on the part of the District pleader to iesue 
6uoh post-oards and to oanvass for this pertioular 
work in the way that he did, and accordingly he 
has committed an oSence under 8. 26. {Marten, C.J, 
and Murphy, J.). GOVEBNMENT PLEADER v. 

8., A Pleader. 8i Bom. L.R. 628= 

B3Bom. 640= A.l.R, 1929 Bom. 335. 

— HiBCOiidQOt^Bpeaoh of duty* 

An attorney was entrusted by one set of 

oliontB with Rb« 20,000 to AdYMoo oq $ xziortgOKO of 
two properties. He deliberately omitted to register 
toe mortgage made in their favour. The result was 
that that mortgage became useless. The clients 
afterwards got a mortgage of one of the properties, 
but they were left without ahy security on the 
other, though for some time they were led to be- 
lieve by the soHoitor that they had got a valid 
security on that property. Further, as regards 
toother set of oUents : the solicitor allowed them 
to advance Be. 22,000 on the mortgage of this very 
property without telling them that there was al- 
iMdy this other mortgage In favour of the first set 
■Of olientB which had not been regsltered, but which, 
at toat date, might still have been registered. The 
Bolioltox endeavoured to suppress Irom his first set 
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against Judge. 

of clients any knowledge of this second document.. 

HeW, that he was guilty of professional mis- 
conduct. {Marten, C.J., Fawcett and Blaekwellii^ 
JJ.). AN ATTORNEY, In re. 104 I.C. 681 = 

29 Bom. L.R. 1068= A.l.R. 1927 Bom. B37.- 

Complicity in wrongful act by client. 

A sum of Rs. 8,250 was obtained by the attorneys- 
from the Sheriff upon the representation that the> 
money was due to the landlords, a charitable trust, 
for the rent of the premises and that If it were re- 
ceived from the Sheriff it would be paid in fall to-- 
the landlords. The money was due fora godown- 
rented by his client for 10 months at Rs. 326 per- 
month, to keep furniture attached before judgment' 
on behalf of his client. The attorney paid tho- 
money to his client for payment, but subsequently 
upon instructions from his olient wrote to the land- 
lords denying liability for rent but that he was-- 
sendlng Rs. 474 as a matter of grace. 

Beld, that the attorney should have insisted onu' 
the client paying the money to the trust or refund- 
ing it to the Sheriff, and ought not to have made- 
himself a party to the course adopted by his client-, 
by addressing the letter to the trust. As an officer* 
of the Court, he owed a duty to the Court as well 
as to his ollenc. Though his oonduot did not in-- 
volve any moral turpitude there was a breach of 
duty whioh the attorney owed to the Court. It 
was competent to and proper for the Incorporated 
Law Society to bring the matter to the attention! 
of the Court when the matter was brought to th» 
notice of the Society. (Sanderson, C.J., C.C. GhoSd' 
and Bitckland, JJ,). In the matter of Two ATTOR-- 
NBYS. 90 I.C. 468=29 C.W.N. 1017= 

A.l.R. 1925 Cal. 964 (E.B.); 

—Hifioondaet— Charge againet Judge. 

It is the duty of Counsel towards Ihelt ollenta 

to use their own judgment and experience and dis- 
cretion and as a result, whatever be their instruc- 
tions, to exclude all topics and observations o£ 
which the case does not properly admit. They 
should be careful to express anything In a form^ 
whioh will not be unduly insulting or oppiobrioua. 
to (he officer, who has to receive the notice. 

Where a notice by a pleader contained the fol- 
lowing extracts : “You should not have asked my- 
olient to attend the Court at 11 a.m., when he was 
not going to be examined at that time. He was not 
bound In law to wait indefinitely till you ^ose to 
call him for examination. A witness’s time is aa 
muoh valuable, if not more, than the time of th» 
Court. . . Obviously enough, your order was not 
only arbitrary and high-handed, but also spiteful' 
and malioious. . . From what is stated above, you.- 
will clearly see the enormity of your own aota." 

Held, that there was a clear excess of the privi- 
lege of the Bar, amounting to Improper oonduot*. 
{Fawcett and Afirfa, //.). GovT. Pleader v. L.B. 
Bhopatear. 113 I.C. 519=30 Bom. L.R. 934=' 

A.l.R, 1928 Bom. 338. 

-Ho practitioner oan possibly suggest that ho- 
osuse an application that a case should be trans- 
ferred to the Distriot Judge, had been jndioiall 7 - 
rejeoted, there Is the slightest ground, in deotooy 
honour, for suggesting that any susplolon hM there- 
by been aroused against the impartiality of the 
Magistrate. Members of the legal profession am 
under no duty to their olienta to make grave an^ 
^soandaloQB oharges either against Judges or tha 
opposite parties on the mere wish of their oilento* 
They are agents, not of the man who pays them». 



2199 


DECENNIAD DIGEST, 1921^1930. 


LEO t L PRiOmiONER - Mi.condaot - Con- 

tempt. 

but are acting in the adminiatration of justice, and 
in matters of making applications to Court thev 
are bound to exercise an independent judgment and 
to conduct themselves with a sense of personal 
responsibility. If they fail to act with reasonable 
care and caution, they are unfit to enjoy the pri- 
vileges conferred upon them by law, and serious 
breaches must be visited with punishment, (ifears, 
C.J.y Walsit and Sulaiman. JJ.). In the inatier 
of Babu Dwarka Prasad iliTHAL, Vakil, 
MUZAFFABNAOAR. 81 I. c. 177 = 43 Ml. 121 = 

21 A. L. J. 833=4 L. H. A. Civ. 615= 
25 Cp. L. J. 689= a. I. R. 1924 All. 253 (P.B.). 

•^Misconduct— Contempt. 

Jurisdiction of Subordinate Courts. 

Per Full Bench. — No power to punish for con- 
tempt of an inferior Court now exists independently 
of the Indian Penal Code and the Contempt of 
Courts Act and no disciplinary power over legal 
practitioners or power to punish for contempt out- 
side the provisions of the Indian Penal Code is 
vested in the Subordinate Courts. (Mears, C. J., 
Sulaiman, Boys, Banerji, Young, Sen and Niamalul- 
lak, JJ.). Shantha N.and v. B.asuoeva Nano. 

1930 A.L.J. 402=A.I.R. 1930 All. 225 (F.B ). 

—MUoonduot— Defamation. 

Defamatory statements made by an advo- 
cate outside his duty as advocate and with no 
reference to the subject before the Court are irrele- 
vant and are necessarily made in bad faith. A 
counsel might therefore be proceeded against in an 
action for defamation. 

While examining a witness the counsel of a 
company asked the witness whether his client 
company was not the biggest in the town. The 
witness said “ Yes ", and the pleader on the 
opposite side remarked "and it is also the most 
dishonest in the town." 

Held, that the remark was defamatory of the 
company, had no reference to the subject be- 
fore the Court and was irrelevant. The counsel 
therefore could not plead privilege and was liable 
In damages. Munster v. I»am6, 11 Q B.D. 583, 
Cons, and Foil. {Sen and Niamatullah JJ.). 
Bahim BAKHSH V . B.\choha Lal. 

115 I.C. 458=1929 A.L.J. 303=51 All. 509 = 

A.I.R. 1929 All. 214. 

— Misconduct— Error of judgment. 

Where circumstances are sufficient to justify 
the insertion in an affidavit of a paragraph in a 
qualified manner and it is inserted by the solicitor 
in an unqualified manner, it is merely an error of 
judgment on the part of the solicitor to omit an 
express statement of the limitation to which the 
deponent’s assertion is necessarily subject, and no 
moral bl :me should be imputed to the solicitor for 
the omission. {Lord Dunedin.) JONATHAN COL- 
LINS ZiZEB V. Judges op Supreme court, 
Nigeria. 116 I.C. 387=1929 A L.J 53= 

29 M.L.W, 11I = A.I.R. 1929 P.C. 33 (P.C ). 

— Mlscondact— Exorbitant fees. 

Where a barrister owing to his inability to 

attend a case, requested another barrister to attend 
and promised him a portion of his fees, but the 
latter, alleging the case itself had been transferred 
to him, obtained from the client who was illiterate, 
a large amount of fees, quite out of all proportion 
to the importance of the case and the work done by 
him, he was held guilty of professional miaoonduot. 
{Lord Warrington of Clyffe.) WILLIAM EDWARD 
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appropriation. 

akaje V. Judges OP THE Supreme Court op 
Sbibba Leone. ho i.c. 321=5 0. W N. 809= 

29 P.L R. 922=29 Cr.L J. 689= 
28 M L W. 938=10 A .1. Cr R. 911= 
1928 M.W.N. 831 = A I R. 1928 P.C 284= 

55 M L J. 298 (P.O.). 
— Miseondnet— Improper complaint. 

■To lodge on behalf of a client an obviously 
improper and groundless criminal complaint 
against a person is serious misconduct on the part 
of a practitioner. If it was due to deliberate dis- 
honesty, the practitioner should be removed from 
the roll of legal practitioners. But even otherwise, 
if it had its origin in carelessness, incompetence 
and a lack of sense of responsibility, then too, the 
oondnet of the practitioner is open to severe cen- 
sure. It is the bounden duty of the pcaotitioner 
before presenting a complaint to make due enquiries 
of the clients and to act with such care and pru- 
dence that bis good faith could never saocsssfully 
be questioned. Fie ought not to regard his funotion 
as that of a mere machine and his only duty to 
transmit to the Court any half tru'^Us aud insinua- 
tions which his clients desired him to record. 
{Mears. C. J.. Piqgott and Muherji, JT.). In the 
matter of A VAKIL. 86 I.C. 408 = 47 All. 377= 

23 A.L.J. 123 = 23 Cr L J. 776 = 
6 L.R.A. Civ. 244= A. I R. 1923 All 247 (F B ). 

^-Misconduct— Instigation for false evidence. 

- — Wnere a pleader defending an accused per- 
son was pt jsecuted for instigating witnesses to give 
faUe evidence, while that proceeding is pending, 
and before the evidence of the witnesses who are 
said to have been instigated to give false evidence, 
has been appreciated by the Court, 

Held, that the prosecution is inadvisable. If 
such a prosecution is to be started it ought to be 
started after the principal proceeding, in relation 
to which the offence is said to have been commit- 
ted, has terminated. {Shah, Ag C. J- Crump, 
J.). VASUDEO BAMCHANDRA joSHI, In re. 

71 I.C. 523=24 Bom L R. 1133= 
24 Cr.L.J 171 = A.I.R. 1923 Bom. 105. 

—Misconduct— Insulting questions to witness. 

fg drafting pleadings, counsel should avoid 
personal ill-will and reckless charges of fraud and 
orlminality. Even when questions as to credit ate 
material, the counsel should satisfy himself, before 
putting questions, that there is soma reasonable 
ground for believing in the charges he makes against 

a witness. . , . 

A counsel drafted a written statement containing 

defamatory allegations against a Mukhtar knowing 
fully well that the allegations had no foundation 
in faot. Subsequently in the orosa-examinatlon ot 
that Mukhtar the counsel asked him if he had nos 
a notice served on him under Cr. P. Code, 

The Counsel had no ground for making the allega-f 

fci on 

'Held, that he was guilty of professional mis- 

conduot. {Mears, C.J., Lindsay and 

A VAKIL, In re. 88 LC- III- 

23 A.L.J. 469=6 L. R , f* 

23 Or. L. J. 1091 = A.I.R. 1923 All. 641 (F.B.). 

-MUoonduot— Misappropriation. 

Where a legal practitioner 

against for professional misoondnot for having 
appropriated the client’s money and 
that after the proceeding was oommenoed 
him before the Bat Oounoll the vakil paid the 

amount to the party, 
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LEGAL PBICTITIOHBR — Mlsoondact — Mis- 
appropriation. 

Beld, that such a devloe -should deoeivo nobody 
and that far fiom baing an act to be placed to the 
credit of the Vakil it was the very reverse of it. 
(Beaslep, G. J., Walsh and Pandalai, JJ.). In the 
natter of T. N. P., AN advocate. 

1930 M.W.N 216 (F.B.). 

Misconduct — Money specifically paid by client 

towards stamp fees — Legal practitioner appropriat- 
ing same or part of it towards his fees^Propriely. 

Where money is put into the hands of a legal 
pcaotltioner by a client for a speolfio purpose it can 
be applied ouly for that specific purpose. Thus 
money paid for stamp fees cannot be appropriated 
towards fees due to the vakil. 

Where an Advocate having received sufficient 
sum for paying additional stamp duty failed and 
negleoted to pay the same to the Board of Revenue 
iu time and thereby caused a penalty of Bs. 200 to 
be imposed aud levied on her, 

Held, that the Advocate was guilty of profes- 
sional misconduot and that he should be struck oQ 
the rolls for a period of three years. < Beasley, C.J>, 
Walsh and Pandalai, JJ.). In the natter of 
T. N. P., AN ADVOCATE. 1930 H.V.M. 216 (P.B.). 

— Hisoondnot—Prooeedlngs. 

— — -Pro eedings by Adoocate~General — Biphf of 
privaie party to be heard. 

It must depend upon the discretion of the Court 
having regard to the circumstances of the case to 
decide whether a private party may be htard or not , 
after proceedings have been taken by the Advocate- 
General against a legal practitioner for professional 
misconduct. (Shah, Ag.C.J., Kajiji and Kincasd. 
JJ.). AN ATTORNEY, In re. 66 1.0 393* 

26 Bom. L.R. 687*A. 1. £. 1925 Bom. 1 (P.B.). 

In piooeediugs which affect an officer of the 

Court personally it is neoessary that the rule 
should be brought on for hceriiig as quickly as 
possible. {Shah, Ag.C.J,, Kajiji and Kincaid, JJ.), 
AM ATTOBNBY, In re. 84 I.C 393= 

26 Bom. L R. 8»7= A.I.R. 1929 Bom. 1 (P.B.). 
—Whore the Advocate-General has not moved 
the Court at the instance of the representative body 
of the ptofebsion the rule should be served upon the 
body also in order that they may have an opportua- 
Ity of ropre seating to the Court the point of view 
of the profession. t^Shah, Ag.C.J., Kajiji and Kin- 
ca\d,JJ.). AN ATTORNEY. In re. 84 1.0.393= 
26 Bom. L.R. 88Js»A.I.R. 1925 Bom. 1 (F.B.). 

Oouit should not treat anything in the oon- 

duot of the case by the practitioner against whom 

ptoocedingo ate taken as indicating a lack of oon- 
fide^e in his own defence on the merits. kShah, 
Ag. (J. J., Kajiji and Kincaid, JJ.). AN ATTORNEY, 

84 I.C. 398=26 Bom. L. R. 887= 

i ^ A.I R. 1923 Bora. 1 (F.B.). 
Conviction of Advocate- conclusive. 

In the enquiry in respect of the removal of the 
name of an Advocate from the rolls, the conviction 
to the Advocate by the competent Magistrate must 
bo accepted as proper, and oannot be re-epened 
{Meare, 0,J., Banerjee and Bafioue, JJ.). Tasad- 

in re. 68 LC 560= 

M All. 352—20 A. L. J. 200=23 Or. L. J. 128= 

. O A ; »• «22 All. 140 (P.B.), 
Reference to Special Bench. 

Eeferenoe toaSpeolal Bench In the matter of a 
le^l praontioner’e professional oonduot is a sten 
which should not he taken lightly unless the Court 

is ptlsfied that the question is of su^ a serious 

:^turo that It is in the luterest of the profession as 
a whole and of lUigants in general that a lull en- 


LEG&L PRAOTITXONEB— Mlsoonduot— Semo-ral 
and BUspenslon. 

quiry should be made intoiit by a Special Bench for^ 
that purpose. Where an attorney failed in bis duty 
to disclose documents come to his knowledge subse- 
gnent to the filing of an affidavit of doouments, 
Held, that the matter was not so serious asto- 
justify further investigation by a Special Bench.. 
(Qreaves. J.]. In the matter of ATTORNEY. 

61 I C. 908= 25 C 9 N. 99 = A I.R. 1921 Oal. 267. 

— Miscondact— Ppomoelng enmity between' 
classes. 

The moral turpitude is always involved in 

the commission of an aot, which comes within 
S. 163- A of I.P.C. (Hears, C.J., Banerjee and 
Rafique. JJ.). In^the natter of TASADDVQ ABMAD- 

Khan Shebwani, bab.-at law. 69 I. C. 960=^ 

20 A. L J. 200 = 23Cr. L. J. 128=- 
44 All. 352=i.I.R. 1922 All. 140 (F.E.);. 

— Hisoondact~Re*adml8Bicii to ppofessloa. 

The High Conrt is under a manifest duty to- 

give a legal practitioner, who has been removed tfoni - 
the roll of legal practitioners in consequenoe of a- 
seiious offence in the course of bis professional 
duties but who realises the gravity of his ofienoe 
and having made up his mind for the future to- 
lead a straightforward and hononrable life is able 
to satisfy the High Court that for the past seven 
years since his removal from the roll of legal 
pcaotitloners, it has been his genuine and earnest 
endeavour to rehabilitate his character, another 
opportunity of practising the law, by cancelling' 
she order standing in the way of his practising. 
(Dawson Miller, C.J., Foster and Kuhoant Sahay 
JJ.), Mathura Prasad V. Emperor. ’ 

82 1.0. 282=25 Cp. L.J. 1274= A.I.R 1925 Pat. 250. 

On a question when and bow, a legal praoti* 

tionerwhohas been debarred, should be restored to 
his former position, the tost to.be applied Is whetheb 
the sentence of exclusion, however right, has had 

efieot of awakening in the delinquent- 
a higher sense of honour and duty, and whether, in. 
the interval, his oonduot had been so irreproach- 
able that, not withetandiog a delinquency in early 
life, he might be safely entrusted with theafiaira- 
of oliepts and admitted to an hououraele profes- 
sion without that profession suffering degradation. 
An application to strike off the tolls orre*admit t6- 
them oughtnot to be looked at with respect to the 
punishment of the individual himself. The Oourt- 
has a duty to perform to the suitors and to the 
profession of the law, and is bound to see that the 
persons admitted to It are persons on whose inteff- 
fityand honour, reliance may be placed, perso^ 
whose oonduot has been such as to inspire oonfl- 
denoe m their character. (ATincaid, J G., Kemv D& 
Sousa and Baymond, A.J.Cs.) MiBSA JALALUddin 
"■ IS 1.0. 661=16 5.L.B. 11= 

A I R. 1921 Bind 91 (F.B.). 
HlBoondaot---HemoTal and sutpenilon. 

- Imputation of bad character not necessary 
A conviction under S. 17, sob-S. (1) of thte 
Orimlnal Law Amendment Act (XIV of 19081 con- 
stitutes a reasonable cause within the meaning o! 
01 8, Letters Patent, Lahore, for the removal ot 
suspension from praotioeofan Advocate or VakH 
Birlotly speaking proceedings under 01. 8 are neither- 
civil suits nor criminal prosecutions. The Hlah 
Courtexeroiee a special jurisdiotion under 01. ^ 

The propriety m law or in faot of the oonvloti^ 
cannot he questioned In the prooeedlngs taken b5 
in the exercise of Us dlsoU^toary 
dlctloQ. 99 Alls 49 (PeOe)» or Yikkil 

he ektaok ofi the rolls lor A oa«>o. ,Uoh^“L 
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Ing client's money. 

relation whatsoever to his oharaoter as a legal 
practitioner but the mereoiroumstanoe that he has 
been oonvioted of an oflence does not make it im- 
perative on the Court to remove or suspend him 
from practice. It is not necessary that the Act of 
a legal practitioner which is relied upon for strik- 
ing his name ofi the roll should have subjected 
him to anything like a general infamy or imputa- 
tion of bad character. 44 Bom. 418{F.B.); 49 Gal. 732 
and 49 Cal. 845 (P.C.), Rel. {Shadi Lai, C.J., Scott- 
Smith and Abdul Raoof, JJ.).In the matter of A.BDVL 
Bashid. 76 I.C. 385=4 Lah. 271 = 25 Cr. L.J. 161= 
6 L.L J. 491=A.1.R. 1924 Lah. 123 (S.B.). 
—Misconduct— Retaining client's money. 

Retaining monies payable to client is 


a 


serious type of professional misconduct. (Beasley, 
€*/.Sundaram Chettya^id PakenhimWalsh, JJ )in 
the matter of VEERABAGHAVACHARI, ADVOCATE. 

32 H.L.W. 435=A. I R. 1930 Had. 927 (F.B.). 
- .—A pleader retained his client’s money with 

him and did not pay it in spite of repeated demands 
for a very long period. Hie explanation was that 
he had been asked by some relations of his client 
to keep the money in order that it might be utiliz- 
ed in the purchase of stones for the construction 
of a temple, This explanation was found by the 
District Judge to be untrue. It was further found 
that for the whole of the year while proceedings 
•under the Legal Practitioners Act were hanging over 
his head betook out no sanad and, therefore, 
suspended himself as it were from pleading in the 
Court where his practice lay. 

Held, that a lenient view of his case be taken 
because he evinced some sense of propriety by not 
attempting co take out a sanad and because the 
conduct was not necessarily dishonest though it 
..•may have been improper but that he should be 
severely censured. (Coutts-Trotter, C.J., Beas- 
iey and Srinivasa Aiyangar, JJ.). In the matter of 
^ Pleader, Sholinghdr. i06 I. C. 97= 

39 H.L.T. 483=26 M.L.V. 692= 
9 A.I. Cr.R. 168 = 28 Cp. L.J. 1009= 
A.l.R. 1928 Mad. 18=53 M.L.J. 669 (F.B.). 

— Misconduct— Rules applicable. 

Charges of professional misconduct must be 

/Clearly established and should not be inferred 
from mere ground for suspicion however reason, 
.able, or what may be mere error of judgment or 

andiscretion. A.l.R. 1930 P.0. 144 Foil. {ShadiLal, 
C.J.andAgha Haidar, 

Ohand V. P., A Pleader. A.l.R. 1930 Lah. 947. 

—Misconduct - Signing dishonest statements 

without knowledge. a 

-If a legal praotitioner puts his signature to 

•a document he will be bound by all the implica- 

•tions arising from It just as inuoh as if he had 

written every word of it with his own hand. 
Practitioners must realise that if they associate 
themselves with statements which they know are 
/dishonest and untruthful for the purpose of mis- 
leading the Court they must on proof of misconduct 
hoar personal responsibility and that it will be no 
defence for them to say that it was done m the 
interests of the client or at his instigation or at the 
instigation of a colleague at the bar, or that they 
did not read the documentor consider it at all. 

{Mears, C.J., Lindsay and Dalai, JJ.). 

.©/ AHMAD ASHBAF, VAKIL. ^ V’t 

^ 48 All. 542=27 Or. L.J. 1S73- 

A.I.R. 1927 All. 43 (F.B.). 

— MlBComduct-Tamperlng wjtnefiB. 

An advocate laying himself open to the 


LEGAL PRAOTITIONER-Negligenee. 

suspicion of tampering with witnesses in an enquiry 
before the Coroner, amounts to professional mie- 
conduot, though he was not actually professionally 
engaged in the case. {Marten, C.J., Fawcett and 
Blackwell. JJ.). AN Advocate, In fs. 1041.0.639= 
29 Bom. L.R. 1062= A.l.R. 1927 Bom. 517. 

— Hiseoudnet— UapreparedneBS to argne. 

A pleader who has iookdd into the papers of 

a case for drafting grounds of appeal, is not guilty 
of professional misconduct merely because he is 
not prepared to argue the appeal at the time of the 
presentation of the appeal papers. {Ramesam, J.). 
Tdbka Hussain Sahib v. Crown. 84 I C 1051= 

20 M.L.W. 623=1924 U.tf.N.893= 
48 Had. 385=26 Or. L.J. 411= 
A.l.R. 1924 Had. 893=47 M.L.J. 661. 
—Negligence. 

The standard of cate to be exacted from 

practitioners in the Colony is pre-eminently a 
matter for the Judges of the local Court. Privy 
Council will not interfere in this matter with the 
order of that Court. {Lord Dunedin.) JONATHAN 

Collin Zizbb u. Judges of Supreme Court, 
Nigeria. 116 I.O. 387=1929 A.L.J. 53= 

29 H.L.V. 111=A. 1. R. 1929 P C. 33 (P.G.). 

Negligence by itself is not professional mie- 

oonduot ; into that ofienoe there must enter the 
element of moral delinquency. In the case of 
G. Af. C., 86 L.T. 468, Foil. {Couits Trotter. C. J., 
Erishnan and Beasley, JJ.). MdnOSWAMI NAIDO, 
In re. 96 I.C. 689= 4 ^ Had. 523= 

1929 H.W.N. 412=24 M.L.W. 100= 
A.l.R. 1926 Mad. 568=90 M.L.J. 399 (S.B.). 
'arelessness of clerk. 

Where an appeal was filed without the order 
appealed against being stamped and the same was 
returned and filed again with proper stamp but out 
of limitation, 

Held, a Counsel when filing an appeal ought to 
see that all the documents which require stamp 
are properly stamped. He cannot shelter himself 
behind his clerk, and if his clerk has been guilty 
of any carelessness he is responsible for that. 
(Sco«-Sm«ih, J.). SHAHADAT v. HUKAM SINQH. 

71 I.C. 736= A. I. R. 1924 Lah. 401. 
■ Where it was the duty of the retained 
pleader to conduct all oases brought to him by the 
officers of the plaintiff, unless it was shown that 
there waa any Bpscial duty oast on the pleader to 
remind officers of plaintiff that the decrees would 
bo barred, he was not liable for damages fornegli" 
genoe, when those officers had the same knowledge 
or means of knowledge that the'decrees would be 
time-barred. (Dawson Miller, C.J. and Fost^, J.). 
(Mahabajadhibaj Sib) rameshwab Singh 

Bahadde V. Nabbndba Nath Da^ 

71 I.C. 916=8 P. L. T. 395= 
2 Pat.L.R. Civ. 209= A. I. R. 1923 Pat. 259. 

‘Alleged negligence of solicitor due to ignorance 

of statute— Local circumstances, knowledge of, neces- 
sary -Interference by Privy Council. X- the 

The question of negligence with regard to the 

performance of solicitor’s duty must, 

tent, be affected by local conditions and local ou 

oumstanoes as to which their L^aships of ^ 

Privy Council might not be 

The question as to whether a solicitor is n g g 

or not in omitting to give effect to a 

vision cannot be disentangled from 

tion of whether the statute which is invoK^ « 

one which Is of constant "nd 

in practice, or whether It is one Lordships 

remote. With those oiroumstanoes their Lordeh pa 
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IiEOlL PRIOTITIONER'-Preienoe afc hearing. 

•declared their inabilitjto deal, {Lori\BMkma9ter.) 
STEPHENS & OO. 0. ALLEN. 

A.I.R. 1921 P.C.231 (P.G.). 

■Where a pleader allows the esseatial points 
in a oaBB to be overlooked the decree cannot be 
■vacated for fraad though the pleader may be liable 
for misoonduot. {Newbould, J,). KiBAN GHANDBA 
V. Bono Bbhabi Batta. S9 I.C. 7d2 (OM.). 

— Presenoe at hearing. 

When a vakil represents hia client the right 

of andienoe ie, for the time being, vested in him. 
For the purpose of continuing the hearing or oom- 
■inenoiag the heating, he is the appellant. If he is 
absent there is default. Even if the client is cot' 
■poreallj present in the eyes of the law, he is not 
present in such a sense as to prevent the absence 
of the vakil from being a default. If a Judge is 
anxious to assist a party lu distress he oan give 
iiim a little time to obtain the asaistanoe of a new 
vakil, or adjourn the case, and make him pay 
costs or something of that sort, but for a default 
'Of this kind, subjeot to the penalty usually inflict- 
ed, the client should not be deprived of the right 
of having his appeal heard. {Walsh, Ag.C.J. and 
Myvsa, J.), SAKALRAJ DOBB V. MT. JADU RANI. 
40 1.0. 950=^9 L.R. A. Olv. 61S ^A.I.R. 1929 All. 58. 


-Popohaae in execntlon proceeding! 
‘Sale not invalid. 


Although a pleader purohaslng property at an 
4kaotion sale in exeoution of a decree in which he 
was professionally eng^ed on behalf of the deoree- 
liolders infringes certain rules of oonduot, the sale 
does not thereby become invalid, {Wazir Basan, 
Ag. C.J. and' Idisra, J,). Kahakhya Dott Bam v. 
fiHTAU LAL. 117 I.O. 471=6 O.W H. 226= 

4 Lnok. 68S = A.I.R. 1929 Ondh 236. 
Concealment of nameSale invalid. 

There is no more certain way of taking advan- 
^ge than the way of oonoealment, and if an 
Attorney or agent oan show he is entitled to 
paiohaae, yet if instead of openly purohasing he 
purchases in the name of a trustee ox agent with- 
ont disolosing the faot, no snoh putohase as that 
oan stand for a single moment and the advantage 
-he has acquired by oonoealing the name of the 
•real puiohasei must be given up. Even where the 
Trusts Act does not apply the above principles hold 
«ood. Lems V, Hillman, d H.L.O. 680 and Ifoc- 
pherson v. Watt, 8 A.O. 261, Bef. (Lord Dunedin.) 
iKASENDBA Bala DASI V. Dinanath 2f AHISa. 

81 I.O, 782=38 H.L.T. 472=1924 H.W.N. 188= 
19 M.L.W. 349=22 A.L.J. 177=91 LA. 24= 

2 Fat. L.R. 96=91 Oal. 299=26 Bom.L.R. 579= 

5 L.R.P.O. 110=29 O.W.N. 491= 
I.I.R. 1924 P.O. 84=48 H.L.J. 532 (P.C.). 

Relation with client. 

‘ •No general agency. 

There Is no such thing as general agonoy 
between a pleader and his client. In every suit 
■the oontarot of agency becomes complete when the 
vakalat is executed, and It ends with termination 
of the suit. Saffrom Walden Second Benefit Build- 
ing Society V. Bayner, (1880) 14 Oh. D. 406, FoU. 
•{Odgers and Ourgenven, JJ.), Seal Rajah 
-PABTHA8ABATHI APPA RAO V, StJBBA RAO 

99 1.0. 486=50 Mad. 249=24 H.L.V. *818= 
1927 H.W.N. 82=88 M.L.T. 26= 
A.I.R. 1927 Mad. 187=81 HX.J. 804 
— — N o general agency. 

There is no suoh thing as a standing relation of 
^ legal practitioner to a man. A man is a pleader 
*0^ Mother only when that other has oooasion to 
ilaj. him as suoh. That employment may be 


LEGAL PRAOTITIOHBR — Rights and doties — 
Accepting briefs. 

either to oonduot a suit ox to advise him about 
some matter in which legal advice Is required, 
hut there is no suoh general relatioasbip as that 
of solioitor and client of a standing and permanent 
oharaoter upon all occasions and for all parposes, 
{Phillips, J.). PAETHASARATHI APPA RAO 0. 
Tqblabati SUBBA Rao. 84 I.C. 276= 

39 M.L T. 84=1924 H.W.H. 517= 
A.I.R. 1924 Had. 840=41 M.L.J. 483. 


—Bight! and daties— Abandoning issae. 

■'It is within a vakil's power to abandon an 
issue which in his discretion he thinks Inadvieablo 
to press. 25 Mad. 367 (P.C.i.J’oW. (Addison,/.). BAM 
LAL V. LAL CHAND. 109 I.C. 718=10 L.L.J. 383. 

A pleader's general powers in the oondnet-of 

an appeal include, in ordinary oases, the abandon- 
ment of an issue which in bla discretion he thinks 
inadvisable to press and therefore an issue of faot 
abandoned by him in the lower Appellate Oouzt 
cannot be challenged in second appeal. {Beasley 
and Ananthakrishna Aiyar, //.), MLlom 
EOTAY7A V. KALLAMALLI SBBERAHALU. 

109 I.O. 178= A.I R. 1928 Mod. 900. 
—Rights and dutieB— Aooepting brief!. 

■ Breach of confidence. 

A oooQsel ought not to accept a brief in any oase 
in which he would be embarrassed in the disoha^e 
of his duty by reason of the oonfidenoe reposed iu 
him by the other party in a previous though un- 
oonnected oase, and if his embarrassment is self- 
evident and his aotlon an obvious scandal, it oan 
be brought before the general Oounoll of the bar. 
(/aeftson, /,). YEDAVALLI AMUAL o. GANAPATHY 

« . > . , *-^**^- 626. 

— -B reach of confidence. 

A, a Barrister, allowed a client £1 to see him and 
to give his version of theoa8e*ln full without warn- 
ing him that he bad not yet accepted the oase and 
therefore oould not regard himself as his advocate 
and without warning him that the other side had 
approached him to represent them in the matter 
and that he had not yet declined their offer. Sub- 
sequently A was engaged by the other side. 

Held, that there oould be no doubt that S reposed 
confidence In A by discussing the oase in a war he 
dla« ^ 


ha regarded as professional misoondnot but the 
oase came within the ambit “Counsel ought not to 
accept a brief against a party even though the party 
refuee to retein him. in any oase lu whioh he would 
be embarrassed in the dlsoharge of his duty by rea- 
son of oonfidenoe reposed in him by that nartv*’ 

and^e Court ia justified in holding that it would 

^ allow A to appear (or the other 
skde. (1897-01)2 U.B.R. 868; (191013)1 U B R 
50; 26 Bom. 433 and 21 G. W. N. 1187 (p.O.),* Be/ - 

and Baguley, //) 
U Ko KO GYI V, U SAN M?A. 8 Ramtf MR 

Where it is sought to restrain a Vakil from 

?w op^slte side, it must be shotra 

that the party who desires to prevent the vaS 

in the first instance and the Vakil shocOd have 
refused the engagement on insuffioient or impronl? 

j instruotloM wSm 

ohtoined in other proceedings which arose ouUf 1 
right claimed in the pcooeedlngs under oonsldaM 
tlon, gives only a preferential right to thr^rty^to 
engage the Vakil and if he Is nrenawS^L 

is%!nr's;.-*a;.“yr'riS 
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PRACTITIONER — RlghtB and dnti68~~ 
— Account of cllcniB* money. 

Sas/ri and Wallace, JJ.). GnanasAmbandha v 
Rathnasabapathy. tio I.C. 944= 

A.I.R. 1928 Mad. 592. 
—Rights and datles— Account of client's money. 

It is the duty of every Advocate who receives 

money on behalf of his client to conduct litigation 
■with, to keep an account of how that money has 
been applied. (Beasley, C. J.. Walsh and Pandalai, 
JJ.). In the matter of T. N. P., AN Advocate. 

1930 H.W.M,216. 

—Rights and daties— Advice from Court. 

— It is not right for a Counsel to take advice 

from the Court as to the kind or amount of evi* 
dence which has to be produced in support of his 
client's case, and even if a Court goes out of the 
way and gratuitously gives suoh advice, which 
itself would be an extremely improper act on 
its part, Counsel ought not to be guided by such 
advice, but must exeroise bis own independent 
judgment in deciding as to how to proceed in the 
conduct of his case. (Tek Chand and Agha Baidar, 
JJ.). ALLAH DiTTA v. MT. BHAGAN. 

116 I.C. 559= A.I.R. 1930 Lah. 401. 
—Rights and duties— Affidavits. 

According to the well recognized practice 

which prevails wherever members of the English 
Bar practise, the counsel should never file an 
affidavit in a case in whiob he is appearing profes- 
sionally. (4pha Baidar, J.). Mashar Khan v. 
EMPBROB. t07 I.C. 108=29 Cp. L J. 220= 

9 A.I. Cr. R. 914=A.I R. 1928 Lah. 276 
——A legal practitioner who chooses to file an 
affidavit in support of a petition of appeal or revi- 
sion must sweat to the facts as they occur and take 
scrupulous care not to conceal or distort them or 
confound them with his own impressions hastily 
formed at the time. From the slip of notes found 
attached to the record of the appeal or the refusal 
of the Judge to wait for the records before proceed- 
ing with the heating or from his own failure to 
make an impression on the Judge the practitioner 
has no right to assume that the Court had made 
up Us mind or pre judged the case. _ 

The members of the legal profession are respon- 
sible for the fair and honest conduct of a case and 
they cannot be allowed to make personal attacks 
or reckless and unfounded charges of impropriety 
or inattention against a tribunal when the real . 
eround is that the Advocate concerned hag failed 
to make an impression by his arguments on the 
Court concerned and lost his case in spite of every 
Afinrt (Walsh, Kanha^ya Lai and Ryves, JJ.). In 
^matter of W. S. Day. Vakil. 81 I.C. 937 = 
themaue j g ^ ^ Civ. 389=25 Cr. L J. 1113= 

A.I.R. 1924 All. 565. 

—Rights and dutles-Applicatlon for sanad. 

— Rwfe 16, Nagpur Judicial Commissioner s 

^^Tht'R 16 framed by the Judicial Commis- 
sioner against a l.gal 

money-lending business speaks of the state of 
Sings obtaining at Ihe date of the application f^or 
admission as a pleader and is not made applioab e 
to the pleaders enrolled prior to that date, as it 

Lets on the applicant for enrolment the ^ 

stating the fact of his carrying on any trade or 
other business in his 

A T r \ flOPAL RAO V. BABU Avl I C. 9Uo — 

A.J.C.). GOPALr^au A-I.R. 1928 Nag. 273. 

— RIghtfl and dutlefl— Arguments. 

—ISolongas he is not -guilty of nnnecessa^ 
lepetitlon or of irrelevant arguments a Counsel is 


LEGAL PRACTITIONER — Rights and dotlei — 
Death of party. 

entitled to present his client’s case as he thinks beat 
and it is no ground for a Judge to decline to hear 
him or to cut short his argument merely because 
he is expected by the superior Courts to turn out a 

certain amount of work within a fixed time. (Jai 
Lai, J.). md. Bakbsh t>. emperob. 

1071,0.763= 
29 Cr. L.J. 279 = A.I.R. 1928 Lah. 319' 

Counsel in a Letters Patent appeal are not 

confined to the arguments addressed to the single 
Judge. (Shaai Lai, C.J. and Barrison, J.). HiRA 
Lal V. SBBRDMAL. 89 I.C. 958= 

A I.R. 1926 Lah. 113. 

—Rights and duties— Assistance to Court. 

It is the duty of a pleader whether briefed 

for the accused or for the Crown, as an officer of 
the Court, when he sees an error being committed, 
to draw the Magistrate's or tho Judge's attention- 
to it. Tt is the duly of a pleader, according to the 
high traditions of the English Bar, to assist the 
Court in the attainment of justice. (Kincaid, J.C. 
and Tyabji, A.J.C.). PAKtR Bux v. Emperor. 

. 95 I C 793=20 S.L R. 261 = 

27CrLJ 813= A I.R. 1926 Sind 244. 

Oiifer.— A pleader has duties and obligations 

to his client in respect of the suit or matter which 
is entrusted to him and is pending In Court. 
There is a further and equally important duty and 
obligation upon him, viz , to co-operate with the 
Court in the orderly and pure administration of 
justice. (RoWnjon. C.J. and May Oung, J.). In the 
matter of A PLEADER. 82 I.O. 712=2 Rang. 269= 
25 Cr.L J. 1352= A.I.R. 1924 Rang. 320. 

—Rights and duties -Brief for another Counsel. 

li a CouDStil holds a brief for another CouU' 

sel, it is hi's duty to inform the reader that he 
does so. {Sulaiman, An- C J. and Weir, J ). Har- 
NANDAN Lal V Shyam Lal. 110 I. C. 772= 

26 A.L.J. 1393=A.I.R. 1928 All. 718. 

—Rights and duties -Counsel of accused. 

Entire devotion to the interests of the 

client, warm z-al in the maintenance and defence 
of his rights and the ex'^rcise of his nimost learn- 
ing and ability, these are the points which can 
only satisfy the truly ooneolentious advocate,. 
Everyman accused of an oflonoc has a constitu- 
tional riaht to atrial according to law and the 
duty of his counsel requires him to scan with le^l' 
knowledge the forms of the proceeding against the 
accused. Counsel assigned for the defence of an 
accused charged with the offence of murder cannot 
decline the office, not can he abate a jot of his 
duty to the accused and to the Court, because of 
the querulous attitude taken by aDotherr Lonnsel 
wbo is asked to associate himself with the Counsel 
assigued to the accused (C C. Ohose and Jock, 
JJ.). PAZLUB Barman v. Emperor. 

115 I.C. 961 = 48 O.L J. 30^=33 C.W.N. 136- 
30 Cr L.J. 494= A I.R. 1929 Oal. L 

- Rights and duties - Death of party. 

-A practitioner wbo appears for several res- 
pondents, one of whom dies before the ^^"“6 ^ 
the appeal, owes a clear duty to A 

to its^^Ltice if he is aware 

the respondents for whom he 
ance is dead and no longer 

r„„n Wall,s.) MP. W«iD 

« w.N 

m^P-0. 58=:^5mL.J. ioj (P.O.). 
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legal practitioner — Rights and duties — 

Detrimental use of knowledge. 

^Rights and duties— Detrimental use of know- 
ledge. 

Legal praclilioner should create confidence 

tiuit information front client ti'ill never be utilized 
against him. 

Pleaders would do well to avoid any conduct on 
their part which is icasonahly capable of being 
misunderstood. If a pleader advises or acts for a 
client ho should not appear against him in any 
subsequent proceeding if he feels that he might in 
Buoh proceeding even unconsciously use the infor* 
mallon gained from his former client against him. 
Clients should have the fullest conddcnce in their 
legal advisers and should not be deterred or ham* 
pered in disclosing the strength and weakness of 
their cases by the fear that their instructions might 
at some future time be used against them by their 
legal advisers. (Devadoss and Wallace, JJ.). 
VEEBAPPA CHETTIAR V. SONDARESA SASTRIGAL. 
92 I.O. 300= 48 Mad. 676= 22 M. L. W. 606= 
A.l.R. 1925 Had. 1201=49 U.L.J. 366. 

■ It is an elementary principle of professional 
ethics that it is not proper for a legal adviser to use 
knowledge obtained in one case to the detriment of 
his client in another case. Where there is a danger 
of that ocenrring in any case it can only be avoided 
by not allowing the Pleader to accept the later 
engagement or toact the reundei. (iJpencer and 
Bamesam, JJ.). Ramakrishna Pillai v. Bala- 
KBISHNA AlYAR. 62 I C. 712=13 M.L.W. 541 = 

1921 M.W.N. 646= A.I.R. 1921 Had. 666= 

41 M.LJ. 60. 

—Rights and duties— Discoyery of Documents. 

It is the duty of an attorney to be extremely 

oarefui in aseextaining from his client who has to 
make an affidavit of this nature, exactly what 
materials and dooumouts are in his possession. It 
is further his duty» the moment he finds that theio 
are other dociixnents which have not been disclosed 
at the very earliest moment to bring these doou* 
ments to the notice of his opponent and give him 
an opportunity of inspecting them. {Qreaves, /.). 
JTnflismaffero/ ATTobnsy. $1 l.Q.g08 = 

25G.W.N. 99= A.I.R. 1921 Cal. 267. 

—Rights and dnties— DUoretlon in questions. 

'While counsel have their privileges they 
have also thoir responsibilities and ought never to 
abuse their position or their privileges and there* 
fore though an advocate may act from a soose of 
duty towards his client and in entire good faith, 
he must exercise his own discretion before he puts 
the question to the witness. (0. 0. • Qhose and 
■Oammiade, JJ.), M, Banerjee v. Emperor. 

104 I.O. 717=85 Oal. 85=46 C.Ii.J. 227= 
28 Cp.L.J. 877 = A.I.R. 1927 Cal. 828. 

““Rights and duties— Examination of doonmenti. 

■ During the progress of the hearing of a suit 
a counsel has the privilege of examining such doou- 
toentary evidence as he may have summoned frotn 
a witness Ota party, before tendering It in evi- 
dence. (Lindsej/ and Kanhaiya Lai, JJ.).’ 'Mb?. 
FHOIiWANTI ECKWAR V. Jambshab das 

I .83J:0. 782=46 An. 875=22 A.L,J.831fc 

i ' 8 L.R.A. CiY. 785=A.I.R. 1924 All. 625. 

•nRIghts and duties— Rxoeislye fee's. — ■ 

a counsel tb pro* 
,^ob his ellent f?om the liability to pay ex'oesIWe 



LEGAL PRACTITIONER — Bights SBddatiei-r 
Resumption of practice. 

—Rights and duties— Law of. '< 

The rights and duties of attorneys are goY- 

erned by the English common law. (Marten, O.J. 
and Blackwell, J.). TYABJI DAYOBHAI & CO. t>. 
JETBA DevJI & CO. 105 I.C. 383= 

81 Bom. 855=29 Bom. L.R. 1106= 

A.I.R. 1927 Bom. 542. 
—Rights and duties— Pardanasbinlady^ > ^ 

■ ■ Wheto a pleader acting for a pardanashin 
lady never sees her, never speaks to her in xelerenoe 
to pxooeedings nor has ho any oommunioation with 
her upon the points raised in the suit, then ha in 
deemed to have failed in his duty towards her. 
Conduot of a pleader who does not even take tion* 
bio to satisfy himself that he is really engaged on 
behalf of the pardanashin lady and his vakalat* 
nama is really on her behalf and not on behalf of 
certain enemies of hers who wanted to ruin her 
deserts severe condemnation. A.I.R. 1923 P.0. 18, 
Bel. on. (QokaranNoth Misra and NanavuUy, JJ,). 
MD. JAMIL ATA V. MD. HoPIZ ATA, 

112 I.C. 522=5 O.W.N. 847* 
A.I.R. 1928 Oudh 449. 
—Rights and duties -“Personal opinion— Expies* 
Sion of. 

- — — Per Mookerjee, J.— It is not the duty of the 
pleader to approach the trial Judge and to apprise 
■hlmi that in bis opinion the man, whose fate has 
been entrusted to bis cate, has no defence to make. 

His duty is to protect bis client as far as poesible 
from bding oonvioied except by a competent tiibu* 
nal and upon legal evidence sufficient to snppor&'o 
oonviciibn forthe ofience with which be is charged. 

' A man’s righis aro to be determined by the Court 
not by his attorney or Counsel. (Afoe>A,-erj-es, il»c7»ord* 
son,’ 0. C. Ohdse, Cuming and Page, JJ.), 

Empmror V. Barendba Kumar GHOSE. ^ • 

' 81 I.O. 353=25 Gr L.J. 817=28 C.W.N. 170* 

8B0.L.J. 411= A.I.R. 1924 Gal; 257 (F.B.). 
—^gMs an4 ^Bties— Refusing brief. 

■ - ‘ Tfie !lawyer,a In their . profession have got' to 
ao'th'elr duty and they cannot refuse to take.ypa 
.PA^.ty‘9 case even.il the other party is also a latv^'er 
w^n all (he conditions are fulfilled, oia., the ten- 
der of a^ proper fee, the willingness to give complete 
ihstruQtloimVahd the case of the oharaotei that the 
pleadez iB aooustombdtb take, and when no allow- 
able, reasonable and honest excuse exists. (Af^ara 
p.j.)., R^U DUEABS LAL V. CaHAKQAMAL. 

, , 117,1. C. 104=1929 A. L. J. 1047* 

r.-r-AL ^ , A.I.R. 1930 All. 309. 

A la,(vyM has no right, to reject a brief when 
oSec^a to hi^ bn payment of fee agreed 'Upon 
.'ba'tween.thb ^krties, on grounds of partisanship 
fbr’a party to the litigation. A.I.R, 1914 Oudh 872 
FoK. {Simpson, A.J,0.). Lalta 0 . Zahoor 
ARmAD. 88 I.O, 1048=2 0. W. N. 688* 

26Cr.L.J. 1272=A.I.R. 1923 Oudh 672. 
——A lams has no rl^ht to rejeot a brief wli«n 
offewd'to him ^ on payment of lee agreed- upon 
between, thb paVfcled bn'ferouhds of pal^tisanship for a 
i^rtr .t^ lha litigation. ,(ira«r Hasan, J.O.), 

ALLAHABAD BARR, LTD. b. THAKOB BAMffl 

|7 0, 0. 401* A.I.R, 1924 Oudh 8TO. 


® pwotltloner" has been. 

»«d fie abpli^s fo? permission to resume 
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LEOiL PPiCTITIONER - Bights and dslles - 
Takiog isBtraotlonB. 

and Fletcher, J.), In the matter of MUKUNDA Lal 
Dhar. 62 I.C. 831=37 C.L.J. 391 = 

27 O.W.N. 828=22 Cp. L.J. 391. 
—Rights and datles— Taking instruotions. 

■ Legal Practitioners must make some effort to 
acquaint themselves with the necessary informa- 
tion for carrying on their business and advising 
their clients properly. They should not allow 
their clients to go to Court for trial without the 
available materials and the relevant documents. It 
is heart breaking to see how lawyers practitioners 
go blindly along a beaten path without giving 
themselves the trouble to understand what their 
clients really want and without availing 
themselves of the machinery which the Legislature 
has provided with such scrupulous care. (Piggott 
and Wahh, JJ.). Gokul Prasad o. Ram Kumar. 
61 l.C. 878=44 All. 176=19 A. L.J. 971 = 

A.l.R. 1922 All. 254. 
—Bights and duties— Thorough study. 

. A part of the duty of a legal practitioner is 
to thoroughly familiarise himself with ail the ins 
and outs of his client’s case and to study it from 
every aspect. 12 Bom. 85. Be/. {Spencer and Rame- 
sam. JJ.)' Ramakbishna Pillai v. Bala- 
KRISHNA AIYAR. 62 l.C. 712= 13 M. L. W. 541= 
1921 H.W.N. 646= A.l.R. 1921 Had. 666 = 

41 H. L. J. 60. 

—Status. 

The status of an advocate of the Calcutta 

High Court does not differ from that of a barrister 
in England. {Page, J.). ASKABAN Choutmal 
V. E.I. RY. & Co. 88 l.C. 413=29 C.W.N. 566= 

52 Gal. 386= A I.R. 1925 Cal. 696. 
— — Gouernment pleader. 

Court should treat the Vakil for Government 
with the same stringency as, but with no greater 
stringency than, any of pleaders appearing for 
other litigants. {Rankin and B. B. Qhose, JJ.). 
BINDUBASHINI ROY CBOWDHDRY V. SECY. OF 
State 79'I.C. 745=51 Cal. 70 = 

10 C.L.J. 163 = A.l.R. 1924 Cal. 774. 

It is improper for a counsel who is intending 

to appear as a witness for a party to conduct the 
oase on bis behalf. (Dulip J.). SiTA RAM 

V. RAM Lal. 117 l.C. 66 = A.I.R. 1930 Lah. 361. 

Vakil should not appear in a oase in which 

he is likely to be an important witness. Woodro^e, 
J. in 10 Cal. 898, EoB. {Das and FosUr, JJ.). 
Chandreshwab Prasad Nabain Singh v. Bish- 
'f'shwab Pbatab Nabain Singh. 101 l.C. 289— 

8 P. L.T. 610 = 5 Pat. 777= A.l.R. 1927 Pat. 61. 

—It is against the etiquette of the bar that a 
Counsel should give evidence in the casein which 
he is engaged as Counsel, and no self-respecting 
Counsel would like to oonduot a case for the de- 
fence after having been called as a witness for the 
Droseoution. {Devadoss, J.). Mannabgan t>. Em- 
PEBOB 01 1- C. 65=27 0r.L.J. 33= 

1925 H.W.N. 702 = A.I.R. 1926 Mad. 1153= 

49 9S« 

— — Itlfl DOt desirable that members of the legal 
profession should appear in oases in which they 
mav have to give evidence or in which they may 
be nersonally interested. {Kennedy and Raymond, 
A J Cs). R. Ghadiallyu. Emperor. 

81 l.C 69=18 S.L.R. 30=25 Cr. L- J. 571 = 
” A.l.R. 1925 Sind 99. 

A pleader merely called to give ejiJenoe as 

to what had occurred in a previous suit in which 

2)6 waa engaged as a pleader, cannot be allowed 
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special fees. {Macleod, C, J» and Shah, J.). Valt 
ABMALu. A. U. Malji. 64 1.0.78= 

48 Bom. 89=23 Bom. L. R. 898= 
« , A.l.R. 1922 Bora. 116. 

-Rule as to exclusion from Court^Apvlicabililv 

to Counsel. ^ 

The rule as to the exclusion of the witnesses 
from Court until they have been examined is not 
without exoeptions. It does not extend to the 
parties themfeelvea in Civil cases so long as they 
conduct themselves properly, or to their solicitors 
whose assistance is necessary for the proper con- 
duct of the oase. The same rule applies in Cri- 
minal Cases. There are even stronger raasons for 
not applying the rule to the Counsel for the par- 
ties who have to conduct the oase. {Wallis, C. J. 
and Erishnan, J.). Vemdreddi Babdreddi, 
In re. 62 l.C. 828=44 Mad. 916= 

13 M.L.W. 702=1921 H.W.N. 440= 
22 Cr.L-J. 588=A.I.R. 1621 Had. 424= 

41 H L.J. 158. 

— HiBoellaneouB. 

Liability to costs. 

Per Full Bench. — The High Court has no power 
to order a legal practitioner to pay personally the 
oosts of an application'or suit except in cases to 
which S. .35 can be made applicable. {Meats, 
C J,, Sulaiman, Boys, Banerji, Young, Sen and 
Niamatullah, JJ,). SHANTHA Nand v. Basu- 
DEVANAND. 1930 A. L.J. 402= 

A.l.R. 1930 All. 225 (F.B.). 

Changing sides. 

P, a legal practitioner, acting for bis clients, 
a vendor, sued to set aside an award made in res- 
pect of a dispute about oonveyanoe and under in- 
structions from S alleged that the agreement by 
vendee Af to finance 8 which formed consideration 
for conveyance being left unperformed by vendee 
the award which in effect confirmed agreement 
which was the basis of conveyance was illegal and 
the oonveyanoe was invalid. Subsequently S sued 
to set aside conveyance on grounds of undue 
influence, misrepresentation and inadequacy of or 
failure of consideration. In that suit P appeared 
on behalf of Af and denied allegations of 8 and 
affirmed the validity of oonveyanoe, 

Held, that P’s changing sides was hound to em- 
bitter litigation and be prejudicial to S and that 
there was a probability of mischief and consequent- 
ly P ought not to appear for Af. A.l.R. 1917 P.O. 80, 
Appr.] 12 Bom. 91; (1910 13) lU.B.R. 50; Pam- 
kusen v. Ellii Munday, (1912) 1 Cb. D. 831, Rel, 
on. {Beald, Ofg. C.J. and Otter, J.). Mauno Sen 
GYI V. J. MANECKJEE. 8 Rang. 44= 

A. I. R. 1930 Rang. 185. 

Mistake of counsel. 

Where the Counsel of the plaintiff committed a 
blunder which was apparent on the very face of the 
record, 

Held, that plaintiff should not be deprived of a 
decree if as a matter of fact the pleas of the 
plaintiff were sustainable and the suit should bo 
decided according to the pleas as put forward prior 
to the blunder by the Counsel. {Dalai, J.O.), 
DuBGA BAKSH Singh 0. Jagannath Singh. 

91 1.0. 442 (Lah ). 

Different parties on the same side. 

When parties are different they are not bound to 

engage the same pleader though ,^®t**^* 

maybe arrayed on the same side. (Pdfdt, ./.O. 
and Weave, A. J. C.). Mohammad Hasah o. Ali 
HAIDEB. 88 1.0. 808= .8^0.L,J. 
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Co‘plainlij^s. 

Co-pUintiffs cannot sever at the trial but must 
appear by the same solicitors and Counsel. {Shah, 
Ag. C. J. and Marten, J.). DABABHAI FbamJI 
OAMA V. COWASJI DORABJI PANDAY. 77 I.C. 83 = 

24 Bom. L.R. 1111=47 Bom. 349= 

A.I.R. 1923 Bom. 177. 

Private pleader-^ Appearance by — Prospective 
orders by Magistrate. 


LEGAL PRACTITIOHER— Mls4«llaaeoiia. 

A District Magistrate has no authority to direct 
other Magistrate subordinate to him by the Issue 
of general prospective orders as to the general 
exercise of their judicial discretion of allowing a 
person to practise as a private pleader In their 
Courts. {Oldfield and Devadoss, JJ.). R. NaqA- 
SAUI AYEB, In re. 16 M.L.W. 879= 

1992 M.W.N. 809=31 H.L.X. 458= 

A.I.R. 1923 Mad. 188. 


LEGAL PRACTITIONERS’ ACT 

(XVIII OF 1879). 


STATUTE INDEX 


Acquittal of pleader, etc., S. 14 
Acquittal of pleader, eto., High Court to pass 
orders thereon, S. 16 
Acquittal of revenue agent, S. 24 
Admission of pleaders, etc., S. 6 
Admission of proper persons to be mukhtars, S. 16 
Admission of proper persons to be revenue agents, 
S. 17 

Adversary’s advocate, etc., fees of, S. 27 
Advocate enrolled may be dismlsded by High 
Court, 8. 41 * 

Advocates and Vakils, S. 4 

Advocates, exemption of. from certain parts of Act. 

8. 88 V . 

Advocates, Vakils and Attorneys, Ss. 4*5 (Oh. 11) 
Agreements, power to modify or cancel, S. 29 
Agreements to exclude further claims, 6. 80 
Agreements with clients, 8. 23 
Alteration of lists of touts, S. 36 
Amending lists of touts, S. 86 
Appearance of Bevenue*agent8, 8. 10 
Appellate side of High Court, power to make rules 
for mukhtars, 8. 16 
Appointment of examiners, 8. 87 
Appointments, saving of, 8. 2 
Attorney, powers, functions, eto , of, 8. 6 
“Attorneys”, Ss. 4 and 6 (Oh. II) 

Attorneys, exemption of, from certain parts of Act. 
8. 87 ^ ' 


Attorneys of High Courts, 8. 6 
Attorneys of Supreme Courts, 
Sadr Courts, 8. 3 


right to plead in 


Barristers and attorneys of Supreme Courts not Re- 
quited to produce oertlfloate of character, eto 

but may plead in subordinate Courts 8.4 

Bengal Act VIII of 1869, reference to 8. 10 


Cancellation of agreements, S. 29 
Oanoellatlon of oertlfloatea of pleaders, etc.. 8. 7 
Cancelation of oartifioatoa of revenue-agents, 8. If 
gertlfioate, ohataoter not to be produced by barris- 
ters and attorneys, 8. 4 
Oertifloates, Ss. 25-26 (Oh. V) 

Ceitlfloste. ^aatiotl.lng pleader, to praotiee, 
stamps for, Soh, U * ' 

authorising to practise permanently, 

Oertidoates, fee for, B. 25 

Certificates Issued, saving ef, B. 2 

OertlfioateB of pleaders, S. 6 

O^ifioates of plpaders, eto., canoellatlou of. 8. 7 

Certlfloate^ of pleaded, eto., ^eneftal of, S. 7 ' 


Gertlfioates of pleaders, etc., renewal of their 
certificates, S. 7 

Certificates of pleaders, eto., retention of, 8. 7 
Certificates of Revenue agents, 8. 17 
Certificates of Roveoue-agents, cancellation, S. 18 
Certificates of Revenue-agents, renewal of, B. 18 
Certificates of Revenue-agents, retention of, 8. 18 
Certificates, shall be surrendered by dismissed 
practitioners, 8. 26 
Certificates, stamps for, Soh. 11 
Certificates to pleaders and mukhtears, S. 7 
Certificates to Revenue-agents, S. 18 ' 

Oertifioates, where no stamped paper zequiredt' 
8. 25 

Oertifioates, whose renewal not required, B. 7 
Oharaoter oertiftoate, not to be produced by barris- 
ters and attorneys, S. 4 

Ohataoter, unfitting one to be pleader, eto., 8. 12 

Charge of unprofessional oonduot of pleader S 14 

Chief controlling authority, power to oall foc’re- 
oord, S. 24 

Chief oontrolling authority, to fix fees on oivil and 
revenue proceedings, 8. 27 
Chief oontrolling authority, to make rules as to 
quahfloations, etc., of Revenue agents, 8 17 
Chief oontrolling authority, to suspend Revenue 
agents 8« 28 

report about pleader. 
B. 14 * 


Claims, agreements to exclude, S. SO 

Clients, agreements with, 8. 28 

Oommenoement of the Aot, 8. 1 

Oontlnuanoe of oertifioates of pleaders, eto.. 8 7 

Oonvloticnofpleader.eto., S. 12 «■> o. i 

ConviotloQ of revenue-agents, S. 21 

plaad^'s’ 8 Court attorneys to 
“Court, subordinate” defined 8 2 
°°“eto..’B! V to pleader, 


„uere p.eeaers, TOWla, etc. to pniotlw, 
Court; to eiolude touts from its preolnots S 86 

Dea“ S. 2'“°“™'’ 8- « ' ‘ 

“’‘'«on“.: t t'MU- 

Dismissal of mukhtears, 8. 16 

DlsmiBsal of person holding mukhtoar »ta 

floatb, 8. 62 ^ *l9‘i 
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Dismissal of pleaders, etc., S. 13 
Dismissal of pleaders, etc., convicted of offence, S. 12 
Dismissal of pleaders, mukhtears, etc., S. 6 ' 

Dismissal of revenue-agent, S. 23 
Dismissal of revenue-agent, convicted of criminal 
offence, S. 21. 


Dismissal of revenue-agent, guilty of unprofes- 
sional conduct, 8. 22 
Dismissal of revenue agents, S. 17 
Dismissed pleader, etc., failing to deliver .certifi- 
oate, S. 83 

Dismissed practitioner practising after dismissal, 
S. 34 

Dismissed practitioners to surrender certificates, 
S. 26 

District Judge when to suspend pleader, B. 14 
District Magistrate, how to make report about 
pleader, S. 14 

District Magistrate, when to suspend pleader, etc., 
8. 14 

Duties of attorney, S. 5 

Duties of mukhtais, rules regarding, S. 16 

Duties of Revenue-agents, S. 17 


Enactments repealed, 8s. 1—2 and Sch. 1 
Enactments, to be referred to, 8. 2 
Enquiry of unprofessional conduct of pleader, eto., 
8. 14 

Enrolment of mukhtars, 8. 9 
Enrolment of pleaders, 8. 8 
Enrolment of revenue-agents, S, 19 
Examiners, appointment of, 8. 37 
Exceptions as to agents mentioned in 8. 20, S. 28 
Exclusion of touts from the precincts of iho Court, 
8. 36 

Exemption of High Court, practitioners from cer- 
tain parts of Act, S. 88 
Extent of the Aot, 8. 1 


Pee for ccttiCoatcs, 8. 25 

Fees of advocates, etc.. S. 27 

Foes on civil proceedings to he fixed by High 

Pees on t’evenuo-proceedings to be fixed by Chief 

controlling officer, S. 27 

Pees, regulation etc., of 8. 27 

Pees, saving of, 8. 2 ^ o * 

Fees to be paid by pleaders, mnkhtars. eto. 8. 6 

Pees to be paid by the Revenue agents, 8. 17 

Pees to be paid for admission etc., 8. 16 

Fines for illegally practising, 8. 32. 

Pines for practising during suspension, eto , S. 34 
Pines for suspended pleader, etc. , 8. 33 
Fines for the infringement of Rules, S. 16 
pines how recovered from mukhtars, 8. 16 

pines, revision of, 8. 35 . a 

Fraudulent conduct of pleader, eto , S. 18 
kaudulent conduct of rovonue-agent. S. 22 

Functions of mukhtars, powers to declare S. 11 
Functions of mukhtar's rules regarding, 8. 16 
Functions of Revenue-agen s. 8. 17 
Functions, powers, eto. of attorney, S. 6 

Good conduct of pleaders. 8.16 
Gratification by a pleader, etc., 8. 13 

Gratifications taken by revenue- agent, S. 22 
Heating of cause pleader bound to attend, 8. 2 

High Court may disruiss any enrolled advocate, 

Tnoh’Pourt power to publish list of touts. 8. 36 
Sigh Court Vactitioners. exemption of, from cer- 
tain parts of Aot, S. 39 a 

TT’rtVk pniittfl fjowor to enrol iidY 002 «t 68 f o* 41 
SShSM call record in care cf acuUtal 

^ndoi 8. 14, 8. 16 


High Court, to declare functions of mukhtars, 8. 11' 
High Court, to fix fees on civil and revenue pro- 
ceedingp, S. 27 

High Court, to make rules as to qualifications of 
pleaders, etc., 8. 6 

High Court, to make rules for mukhtars, 8. 16 
High Court to make rules regarding functions, 
powers, etc., of attorney. S. 5 
High Court, to pass orders on acquittal of pleaders, 
S. 15 

High Court, when to suspend, etc., any pleader, 
etc , 8. 12 

High Court, when to suspend or dismiss a pleader, 
eto. S. 13 

Honesty of pleaders, 8. 16 

Illegally practising, S. 32 
Imprisonment for illegally practising. S. 32 
Imprisonment for suspended, etc., pleader, S. 33 
Improper conduct of pleader, etc., 8. 13 
Improper conduct of revenue-agent, 8. 22 
Infringement of rules, fines for, 8. 16 
Inquiry as to unprofessional conduct of revenue- 
agent, 8. 22 

“Judge” defined, S. 2 

“Legal practitioner” defined, S. 2 
Legal practitioners, value of stamps for certificates. 
Sch. II 

Letters Patent Act, affected by the Act, S. 16 

Lists of touts, S. 36 

Lists of touts, alteration of, 8. 36 

Local extent of tho Act, S. 1 

Local Government to appoint examiners, S. 37 


Magistrate, how to make report about pleader, etc., 
8. 14 

Miscellaueous, Ss. 37 — 42 (Ch, VIII) 

Modification of agreements, S. 29 
Mukhtar, acquittal of, 8. 14 
Mukhtar, fraudulent, etc., conduct of, 8. 18 
Mukhtar, gratification by, S. 13 
Mukhtars, Ss. 6 — 16 (Ch. Ill) 

Mukhtars, admission of, S. 6 

Mukhtars, cancellation of their certificates, S. 7 

Mukhtars, certificates of, S. 6 

Mukhtars, certificates to, S. 7 

Mukhtar's claims, agreements to exclude, S. 80 

Mukhtars, dismissal of, S. 6 

Alukhtars, fees to be paid by, 8. 6 

Mukhtarsbip, qualifications required for, S. 16 

Mukhtar's negligenoe, 8. 31 

Mukhtars, not to be suspended or dismissed with- 
out being heard, 8. 40 

Mukhtars on enrolment may practise in Courts, 
8.9 


;ukhtai6, powers to declare funotions of, S. 11 
[ukhtats, praolising, illegally, S. 82 
;ukhtaiB, qualifications of, S. 6 
[ukhtars, qualifications of, 8. 10 
[ukhtars, remuneration of, Bs. 27 — 31 (Ch. VI) 
[ukhtars, retention of their certificates, 8. 7 
ukhtars, suspension and dismissal of, S. 16 
ukhtars, suspension, etc., of, S. 12 
ukhtars, their functions powers and duties, S. 16 
ukhtars, their qualifications, S. 6 , 

ukhtars, to give security for honesty, etc., 8.16 
ukhtars, touting by, 8. 13 

ukhtar, suspended, etc., falling to deliver certi- 
ficate, 8. 83 . , , . 

ukhtar, suspended, etc., practising daring sus- 

pension, S, 34 • . i < a io 

ukhtar, euepension and dismiBBal oft 3. 
ukhtar, suspension of, 8. 6 

ukhtars, value of stamps for oertifioatos, 
Soh.II(ii) 
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Mukhtar, .anptofaaflional conduct of, S. 13 
ilukhtar, unprofessional condnobof, prooedute 07 

Court, S. 14 ^ , . 

Jlukhtar, when he becomes unfit to plead, etc., 

B. 12 

Names enrolled, saving of, S. 2 

Negligence, by pleader, eto., S. 31 

Notice of charge on Revenue-agent how served, 

S. 23 

Notification of renewal of certificates of pleaders, 
etc., S. 7 

Ofienoe, oommitted by pleader, aotion to be taken, 
S. 12 

Ofienoe, oommitted by Revenue. agent, S. 21 
Opportunity of defending allowed to Advocates, 

a. 41 

Opportunity of defending allowed to pleaders, eto., 
S. 40 


Orders passed, saving of, 3< 2 
Orders, to bo passed by High Court on acquittal 0! 
pleader, 8. 15 

Penalties, Ss. 32—36 (Ch. VIE) 

Penalties for failing to deliver certificate after 
suspension, etc., S. 38 

Penalties for practising during suspension or after 
dismissal, 3. 84 

Fenalttes for practising illegally, S. 32 
Penalties, revision of, S. 84 
Penalties, saving of, S. 2 
Pending investigation, suspension, S. 14 
Person holding mukhtar, etc., certifioate, dismissal, 
of, S. 39 


Persons illegally practising as pleaders, etc., S. S3 
Persons, saving of, 3. 2 

Persons to practise as pleader or mukhtar, S. 10 
pleader, acquittal of, S. 11 
Pleader, fraudulent, eto., conduct of, S. 13 
Pleader, gratifioation by, S. 13 
Pleader in the Chief Court of Puniab, S. 4 
Pleader not bound to attend Oourt except at hear* 
ing of cause in which he is employed, S. 2 
Pleaders, Ss. 6—16 (Oh. Ill) 
pleaders, admission of, 3. 6 
Pleaders and mukhtars, Ss. 6—16 (0h« III) 

Pleaders, oanoallation of their oeitifioates, S. 7 
Pleaders, oertifioates of, S. 6 
Pleaders, oertifioates to, 8. 7 
Pleader’s olaims, agreements to exolude, S. 30 
Pleaders, dismissal of, S. 18 
Pleaders, enrolment of, S. 8 
Pleaders, fees to be paid by, 8. 6 
Pleadership, qualifications required for , S. 16 
Pleaders, honesty and good oondnot of| S. 16 
Pleader’s negligonoe, 8. 81 

Pleaders, not be to suspended or dismissed v?ith* 
out being heard, S. 40 

Pleaders on enrolment may practise In Courts and 
revenue ofifioes, B. 8 

Pleaders practising illegally, S. 82 
Pleaders, qualifioations of, A 10 
Pleaders, remunerotion of, Ss. 27—^1 (Oh. VI) 
Pleaders, retention of their oertifioates, S. 7 
Pleaders, suspension of, Ss. 6, 12 and 18 
Pleaders, their qualifioations, etc., S, 6 
Pleaders, touting by, S. 18 
Pleaders, unprofessional oonduob of, S. I3 
Pleaders, suspended, eto., falling to deliver oextifl- 
oate, S. 88 

Pleader, suspended, eto., praotislng daring fluapea* 
sion, eto., 8. 84 

Pleaders, value of stamps for oertifioates, Soh. II (1) 
Pleader, anprofesslonal, prooeduie by the OonV* 
81 14 ’ 


Pleader, when he beoomes unfit to praotise, S. 13 

Pleadings of Revenue-agents, S. 10 

Power for certain High Courts to enrol advocates, 

a. 41 , 11 . 

Power of Courts to give oertifioates to pleaders, eto., 

S 7 

Power of High Court to suspend pleader, eto., S. 13 
Powers of attorney, S. 5 
Powers of mukhtars, rules regarding, S. 16 
Powers of Revenue-agents, S. 17 
Powers to deolare funobious of mukhtars, S. 11 
Power to call for record in case of acquittal under 
S. 14, S. 15 , ^ „ 

power to chief controlling revenue-authority to call 

for record, S. 24 

Power to frame and publish lists of touts, S. 36 
Power to make rules as to qualifications, eto,, of 
pleaders, eto., S. 6 

Power to make rules as to qualifications, eto., of 
Revenue-agents, S. 17 

Power to make rules for mukhtars on appollato 
side of High Court, 8. 16 
Power to modify and oanoel agreements, S. 29 
Practioe, by High Court attorneys, 6. 6 
Fiaotioe, during suspension or after dismissal, S. 84 
Praotice, of advocates, eto., S. 4 
Pxaotitioners, dismissed to surrender oertifioates, 
S. 26 

Praotitioners, suspended, eto., daring snspensloDi 
etc., 3.34 

Praotitioners, value of stamps for oertifioates, 
Sob. II 

Prooedute, when charge of unprofessional oonduot 
is brought in subordinate Court, eto., S. 14 
Prooedute, when pleader, eto., oommitted an 
ofienoe, S. 12 

Prooedute, when Revenue-agent is charged in sub" 
ordinate office, S. 22 
ProolamatioD of touts, S. 36 

Proper persons, admission of, to be mukhtars, S. 16 

Pttblioation of rules, S. 6 

Publioations of rules for Revenue agents, S. 17 

Qualifioations, eto., of pleaders, eto., 8. 6 
Qualifioations of pleaders, etc., S« 10 
Qualifioations for pleadership, eto., 6. 16 
Qualifioations of proper persons to be advocates, 8. 41 
Qualifioations required by Revenue agents, 8. 17 

Recovery of fines from mukhtars, S. 16 
References to repealed enactments, S. 3 
Refeienoeto Bengal dot VUl of 1869, 8. 10 
Regulation of fees, S. 27 
Regulations for oonduoting examinations, 8. 37 
Remuneration of pleaders, mukhtars, and ^venae 
agents, Ss. 27—31 (Oh. YI) 

Renewal of oertifioates of pleaders, eto., S. 7 
Renewal of oertifioates of Revenue-agents, S, 18 
Repealed enaotments, referenoe made to, 8. 2 
Repeal of Acts I of 1846 and XX of 1858, S. 42 
Repeal of enaotments, Sa. 1, 2 and Soh. Ij 
Report of charge on Itovenae-agent, S. 23 
Report of suspension of pleader, eto., 8. 14 
Reservation of responsibility for negligence, S. 31 
Responsibility for negligonoe, S, 31 
Retention of oertifioates of pleaders, eto., S. 7 
Retention of oertifioates of Revenue-agents, S, 18. 
Retention of fees by pleader, eto., S. 18, 
Beveune-agent, acquittal of, 8. 24 
Revenue-agent, fraudulent oonduot, eto., of, 8. 29 
Bevenue-agent, not to bn suspended or dlsmlsaed 
without being heard, 6. 40 
Revenue- agent, procedure whan he la charged with 
unpiofesBlonal oonduot, S. 23 
Revenue-agents, Ss. 17—24 (Oh. IV) 
Revenue-agents, oertifioatea to, 8. 17 
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Revenue agent’s claims, agreements to exclude 
S. 30 ’ 

Revenue-agentg, convicted of offence, 8. 2t 
Revenue-agents, enrolment of, S. 19 
Revenue-agent’s negligence, S. 31 
Revenue-agents, practising illegally, S. 32 

Revenue-agents, remuneration of. Bs Q 7 — 
{Ch. VI) . 31 

Revenue-agents, rules as to their functions, etc., 

Revenue-agents, stamps for their certificates. 
Sch. II (iii) 

Revenue-agents, suspension, etc., of, S. 17 
Revenue-agents, their qualifications, admissions 
etc., S. 17 

Revenue agents, to appear, plead, etc., 8. 10 
Revenue-agents, to pay fees for their examination, 
etc., S. 17 

Revenue-agents, touting by, 8. 22 
Revenue-agent, suspended, etc., practising during 
BUspensioD, 8. 31 

Revenue-agent, suspension, etc., of. 8. 23 
Revenue-agent, unprofessional oonduot of, 8. 22 
Revenue-authority, Tvhen to suspend, pleader, S. 14 
"Revenue office" defined, B. 2 
Revenue officer, how to make report about pleader, 
S. 14 

Revision of fines, 6. 35 

Revooal of sanction to act as agent in revenue- 
offices, 8. 20 

Right of Bupreme Court attorneys to plead in all 
Sadr Court. 8. 3 

Rules as to functions, etc., of revenue agents, 
S. 17 

Rules as to qualifications, eto., :proper persons to 
be advocates, 8 41 

Rules as to qualifications of pleaders, eto., power 
to make, 8. 6 

Rules as to qualifications of revenue- agents, 
S. 17 

Rules as to suspension, etc., of revenue-agents, 
S. 17 

Buies, fines for the infringement of, S. 16 
Rules of functions, powers and duties of rnukh* 
tars, S. 16 

Rules of suspension and 'dismissal of mukhtars, 
8. 16 

Buies, publication of, S. 6 
Rules, saving of, S. 2 

Sadr Courts, right of Supreme Court attorneys to 
plead, 8. 3 

Sanctions given, saving of, 8. 2 

Sanction to act as agent in revenue offices, 8. 20 

Saving of rules, etc., 8. 2 

Security for honesty and good oonduot of 
mukhtars, 8. 16 

Bmall Cause Judge, when to snspend pleader, S. 14 
Stamped paper, to be used for certificates, 8. 25 
Stamp for mukhtars praotising in Criminal Courts, 
Sch. II (ii) id) 

Stamp for mukhtars practising in High Court, 
Sch. n («) (a) 

Stamp for mukhtars practising in Munsiff’s Courts, 
etc., Soh. II (ti) (d) 

Stamp for mukhtars praotioising In Small Causes 
Courts, floh. II {it) (6) 

Stamp for mukhtars praotising in Subordinate 
Courts, Soh. II (ii) (c) 

Stamp for pleaders practising in Courts of Uunsiffs, 
etc., Sob. II (i) (e) 


Stamp for pleader practising in Criminal Courts. 
Sch. II (*) (e) ' 

Stamp for pleaders practising in other Courts 
Sch. ir (i) (c) ' 

Stamp for pleaders praotising in Small Cause 
Courts, Soh. II («) (6) 

Stamp for Revenue-agent praotising in Collector’s 
Office, Sch. Ill (iii) 

Stamp for Revenue-agents, practising in Chief 
Controlling Revenue-authority, Soh. II (iii) (a) 
Stamp for Revenue-agents practising in Commis- 
sioner’s Office. Sch. Ill (iii) 

Stamps for certificates authorising pleaders to 
practise, Sch. II 

Stamp for cfrtificates, value of, Sch. II 
Stamps for pleaders practising in the High Court, 
etc., Sch. II (i) (a) 

" Subordinate Court "defined, S. 2 
Bupreme Court attorneys to plead In all Sadr 
Courts, S. 3 

Supreme Court barristers and attorneys not 
required to produce certificate of character, 
etc., but may plead in subordinate Courts, S. 4 

Surrender of certificates by dismissed practitioners, 
S. 26 

Suspended pleader, etc., failing to deliver certi- 
ficate, S. 33 

Suspended practitioner, etc., praotising during 
enspeasion, S. 34 

Suspension and dismissal of pleaders, etc., guilty 
of unprofessional conduot, B. 13 
Suspension of mukhtars, S. 16 
Suspension of person, holding mnkbtar, etc., certi- 
ficates, S. 39 

Suspension of pleaders, S. 13 
Suspension of pleaders, eto., convicted of an 
offence, S. 12 

Suspension of pleaders mukhtars, etc., S. 6 
Suspension of Revenue-agent, S. 23 
Suspension of Revenus-agent guilty of offence, 
8. 22 

Suspension of Revenue-agents, S. 17 
Suspension of sanction to act as Revenue agents, 
8. 20 

Suspension pending investigation, B. 14 

Tables of fees, S. 27 

Title of the Act, S. 1 

"Tout" defined, S. 2 

Touting by pleaders, etc., S. 13 

Touting by Revenue-agents, B. 22 

Touts, amended, eto., lists of, S. 36 

Touts, list of, 8. 86 

Touts, proclamation of, S. 36 

Unprofessional oonduot of a pleader— Procedure 
by Court, S. 14 

Unprofessional conduct of pleader, Court how to 
proceed, S. 14 

Unprofessional oonduot of pleader, eto., suspen- 
sion, dismissal, etc., S. 14 
Unprofessional conduct of pleaders, 8 . 13 
Unprofessional oonduot of revenue- agent, S. 22 

Vakils, Ss. 4—5 (Oh. II) 

Vakils and Advocates, 8 . 4 , . i, 

Vakils, exemption of, from certain parts of Act, 

S. 38 

Value of stamps for oertifioates, Boh. II 

What persons to act as agent In revenue offices, 

8 . 20 
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LEGAL PRiOTiTIOHERS' lOT (1926)-InhareBt 
Povers. 

LEGAL PRIOTITIOHERS AOT (XYIII of 1879 
as amended by XY of 1926)a 
•^Inherent powers. 

Per Full BsrtcA.— Inherent powers of the 

Supreme Court of Calcutta were not conferred on 
the Allahabad High Court by the Indian High 
Courts Act of 1861 and no power to exercise in- 
herent diBoiplinaty jurisdiction over legal praoti- 
tioners independently of the Legal Practitioners 
Act and the Indian Bar Councils Act now 
exist in the Allahabad High Court in respect of 
their professional or other misconduct. (Mears, 
C.J„ Sulaiman, Boys, Barurji, Youny, Sm and 
IfiamatuUah, JJ.). SHANTHA NAND v. BASUDEVA 
NAND. 1930 A.L, J. 402= A.l.R. 1930 All. 225(P. B,). 
—Interpretation and icope. 

—Per Bench.— The Act does not merely 

consolidate previous enactments but the whole 
law on the subject and it does not merely con* 
Bolidste pre-existing law but also amends it which 
taken with the oonsolldation of the same implies 
both addition to and derogation from the pee- 
existing law. It is a complete Code in itself as 
regards the subject it deals with. {Mears, C,J,, 
Sulaiman, Boys, Banerji, Young, Sen and Niama' 
Uillah,JJ.). 8HANTHA NAND u. BA8UDBVA NAND. 

1930 A.L.J. 402=A. I. R. 1930 All. 223 (P.B.). 
—Nature of proceedings. 

— — — proceedings under the Legal Practitioners' 
Act are quasi-criminal aud where the facts had 
already formed the subjeot of criminal trial which 
has resulted in an acquittal the principle of 
“ Autrefois acquit ’’ mast apply. (BoMniott, C.J.). 
In the matter of Mauno Po ToK. 88 I. 0. 279= 

26 Cr. L.J.lllls2 Rang. 491= 
A.I.R. 1925 Rang. 110. 

“S. 3— “ Toot.’* 

—Order declaring person to lout when it «s not 
proved that he is so, illegal, 

j gave a petition to the District Magistrate that 
she had come to arrange a transfer of a oase from 
one Court to another and JP took money from her 
promising that he would engage a pleader and that 
instead of doing that F ran away with the money. 
The Dietriot Magistrate endorsed the petition to a 
Subordinate Magistrate for enquiry and report. 
The Snbordinote Magistrate asked the Secretary of 
the Bar Association about the antecedents of F. 
The Seoretary Informed that the Bxeoative Com- 
mittee of the Bat Association had passed a resolu- 
tion that F was an undesirable man and did not 
possess good antecedents. The Subordinate Magis* 
trate held that it was not proved that F wag a 
tout though it might be that he committed an act 
of cheating. F was present at the inquiry. The 
District Magistrate stating that he did not agree 
with this finding declared F to be a tout. 

S^d, that the prooeedlngs against F were -illegal 
throughout. There had been no allegation that 
F was a tout. The Subordinate Magistrate did not 
report name of F as having been proved as a tout 
and District Magistrate oouldnot declare him a 
tout. The resolution of the Bar Aesoolation was 
not that F was a tout but only that he had bed 
antecedents and the resolution was not passed at 
a specially convened meeting so as to be evidence 
under Bxpl. to 8. 86 (1) of the general repute of F, 
The District Magistrate should have heard F 
which he did not do. Lastly, there was no pvl* 
denoe that F was a tout as defined In 8. 8. (Adds* 
ton, /.); Fakib OBAMD V , Empbbob. 

. i 81 P.L.B. A.I.R. 1980 Lah. 108. 


LEGAL PRAOTITIOHER8* AOT (1879). B. 8-* 
Ladies. 

lit is a reasonable and legitimate Inference ot 
fact that If a man attends Court every day, looks 
after the oases of clients, even pays to pleaders and 
realizes costs and engages pleaders and also 
realizes their fees, he is not tendering gratuitous 
service such as a casual friend or acquaintance 
may do. 40 All. 153, Bel. on. {Suhrawardy and 
Jack, JT.), HARENDBA NABATAN 0. SBOY., BAB 
ASSOCIATION, JAUALPUB. US LO. 002= 

96 Cal. 800= A.I.R. 1929 Cal. 196. 

- I - It must be shown that a legal practitioner has 
either paid the tout for his services in bringing 
work to him, or that the tout has proposed to the 
legal praotltioner, or to some person interested in 
the legal bosiness to prooute the employment of 
the legal practitioner on oondition that the legal 
praotltioner, or some such person, will pay him 
something as a reward for bringing him a client. 
(Adame and Scroope, JJ.). UQAM PRASAD PANDAY 
V, Kino Empebor. 102 1.C. S40=8 P.L.T. 387= 

28 Cr.L.J. 932=8 A.l.Ov.B. 207=6 Pat. 967= 

A.I.R. 1927 Pat. 282. 

Looking after other people’s oases and writ- 
ing petitions for them cannot by themselves make 
a person a tout within the meaning of S. 3 of the 
Legal Practitioners Act. It mast be proved that he 
procured the employment In any legal business of 
any legal practitioner in oonslderatlon ot any re* 
muneiation moving from such practitioner before 
be can be declared a tout. {N. B. Challerjea, Kl, 
and Panton, JJ.), KebAMAT ALI 0 . EUPBBOB. 

62 l.G. 829=22 Ov.L.J. 989 (Cal.). 

— B. 4— InsoWenoy Coorti. 

i-Vakils have no right of audience in the In- 
solvency Court at the FtesidenoyTownof Madras. 
(Spencer, 0/p. O.J., Devadossand Srinivasa Aipan- 
gar, JJ.). Q. KbisHNASWAMI AiyAB c. T. 7. 
SWAMINATBA AIYAB. 89 1.0. 1028=48 Had. 881= 
A.I.R. 1929 Mad. 389=48 M.L.J. 36 (F.B.). 
—8. 4-0bj60t. 

-Section 4 of the Aot Is not Intended to over- 
ride the special provisions relating to insolvency in 
the Presiaenoj Towns. (Spencer, Offg. C,J„ Deoa- 
doss and Srinivasa Aipangar, JJ.). KbishnAswami 
AIYAB V. SWAMINATHA AIYAR. 85 I.O. 1025= 

48 Mad. 331= A.I.R. 1929 Had. 389= 

48 M.L.J. 36 (F.B.). 

— fi« 6— Liability of olienfe for feei. 

—Per 0.0. Qhose, /.—Where an attorney has 
employed k Counsel under the authority given to 
him by the party in the retainer filed in the 
Oonrt he Is bound to pay the fees paid to the 
Counsel on taxation. It is only when the client 
has instructed the attorney not to brief a partioo* 
lax counsel that the client would be nnder no 
obligation to pay fees paid to that particular 
counsel. Be, Harrison, (1908) 1 K. B. 282, Be/, 
{Rankin, O.J., Ghose and Lort Williams, J7.). 

Mt. attobuani dasi v, bambsh Ohundbb 
Bosb. 92 O.L.J. 167=A.I.R. 1930 Oal. 651 (F.B.), 
— S. 6-Ladl6i. 

Woman cannot he admitted and enrolled as 

pleaders—* Person ' in section is a mole. 

Under the rules made by the High Oourt under 
8. 6 of the Legal Praotltioneis' AoC women cannot 
be admitted and enrolled as pleaders. Prooeedlngs 
relating to the admission of pleaders axe admlnis'' 
tratlve and not judlolal. From the perusal of 
the seotlons it appears that the 'person* referred to 
is male and not femato as the pronoun 'he* U 
Invariably used. (Datoson AfiKar, O.J,, 
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tEGAL PRACTITIONERS’ 
Makhtyar. 


iOT (1879), S. 6- 


Jwala Prasad, JJ.), In the matter of AN 
application liY MISS SUDHANSUBALA HAZRA. 
64 I.C. 636=sl Pat. 104—3 Pat L T 6<3 — 
1922 P.H.CX. 97=A.I.R. 1922 Pat ^9 (F bI 
— S. 6— -TiTukhtyar. 

lu Bombav^ Presidenoy “ Mukhtvar” 5s a 

person v?ho can T.’ith the permission of the Court 
represent an accused in any proceeding within the 
meaning of S. 4 (1) (r). C. P. Code, and so a 
general order of a District Magistrate against 
employment of lilukhtyars in criminal cases in bis 
district is improper. {Patkar and Baker. JJ\. 
Baji Rao Abaji, In re. i07 I.C. 56= 

29 Bom.E/.R. 1587=29 Cr, L.J. 226= 

, 9 A.I. Or. R. 403=113 1 . 0 . 402 = 

^ A.I.R. 1928 Bom. 33. 

— S. 12— Criminal complaint. 

^ ^ complaint is made against a legal 

practitioner that he has committed an oSence, it 
15 a matter which should be tried before a Criminal 
Court^ and not by proceedings under the Legal 
Practitioners Act. If he is convicted by the former 
then disciplinary action can be taken. Under 
S. 40 a pleader should not be suspended without an 
opportunity being aSorded to defend himself. 
In the matter of Maung Kin So. 76 I. C. 825= 

2 Bar. L.J. 213=25 Cr. L J. 285. 
— S. 12--DlBcretion. 

The use of word “ may ’’ in 8, 12 after the 

words “ the High Court “ shows that the discre- 
tion of the High Court in each p.artieular ca?e is 
»l)solute. { Jack and Uifter, JJ.). B.. A PLRADF.R, 
In the matter of Petitioner. 1929 Gr. C. 515= 

330.W.N. 829= A.I.R. 1929CaK 771. 


S. 12— Effect of coDYictlon. 

Conviction of a legal practitioner is suffi- 
cient without any further enquiry to justify the 
nigh Court in taking proceedings underS. 12. It 
is not permissible to go behind the conviction end 
the pleader cannot bo allowed to have indirect 
appeals against the judgment of conviction. {Jack 
and Hitter, JJ.). S-, A PLEADER, In the matter of 
Petitioner. 1929 Cr. C. 315=33 C.W.N. 829= 

A. I. R. 1929 Cal. 771. 

— S. 12— Gambling. 

The conviction of a pleader under the Gambl- 
ing Act can hardly be looked upon by itself as 
sufficient reason for disciplinary action. {Brown 
and ifaung Ba, JJ.). G., A Pleader, In the matter 
of. 1929 Or. 0. 608=A.I.R. 1929 Rang. 352. 

— S. 12— Intimidating and assaulting women. 

^ Conviction for assaulting wo^nan^No reason 

for susjpensxon. 

A pleader was convicted under Penal Code for 
Intimidating and assaulting a woman in a most re- 
prehensible manner, It was the first occasion on 
which disciplinary action was called against 
him. 

Held, that the conviction was not by itself suffi- 
cient to show defect of character which unfits him 
to be a pleader within the meaning of S. 12, 

’ Held further, that though the words “ any other 
reasonable oause” in 8. 13 seem to be wide enough 
to include the case, still the conduct was not such 
as to justify suspending him from practice. {Broxon 
and Maung Ba, JJ,). G., A PLEADER, In the 
matter of. 1929 Cr. C. 608= 

A.I.R. 1929 Rang. 352. 

—8. 12— Mitigating ofrcamBtancefl. 

Conviction — Circxcmstances of mitigation— Less 
severe punishment axoarded. 


LEGAL PRACTITIONERS' ACT (1879), 8. 13- 
Cnarges and threats to Court. 


A legal praotltioner was convicted of criminal 
breach of trust and abetment thereof, in respect of 
certain moneys of a client. It was found that he 

was to a certain extent the victim of his senior. 

lie paid the amount of defalcation after his con- 
viction. High Court in consideration of the fact 

that ho was victim of oircumst:ince8 and had ex- 
pressed his repentance and promised to lead 
honourable life suspended the practitioner for one 
I year. {Jack and Mitter, JJ.). S„ A PLEADER. In 
the matter of PetUioncr. 1329 Cr. C 515 = 

33 C.W.N. 828= A.I.R. 1929 Cal. 771. 


— S. 12— Temporary misappropriation. 

—Conviction for criminal breach of trust which 
was found to have been temporary and not an 
attempt at permanent misappropriation is a tem- 
porary aberration on the part of the pleader who 
was convicted and, therefore, an order of suspou- 
sion for six months was held sufficient to meet the 
requirements of the case. {Sanderson, C.J.and 
Richardson, J.). Emperor v. Brahmananda 
DDTT. 81 I.C. 949=23 Cr. L.J. 1125= 

A. I. R. 1923 Cal. 238. 


-3. 13. 

See also Legal Practitioner — ilis- 

CONDUCT. 

Aggravating circumstances. 

Charges and threats to Court. 

Client's money. 

Duties of legal practitioner. 

False statements, contradictions and sup< 
pressious. 

Fees and non payment. 

Identification. 

Jurisdiction and procedure. 

Mistakes and negligence. 

Non-acceptance of brief. 

Non-attendance. 

Object and scope. 

Politics. 

Proof of charge. 

Renewal of sanad. 

Unprofessional conduct. 

Working for opposite parties. 
Miscellaneous. 


— S. 13— AggraYating circumstances. 

Prevarication during enguiry for technical 

offence. 

A legal practitioner who had committed a 
technical oflenca gave some very shuffling and 
evasive evidence before the District Judge who 
called upon him to show cause and his explana- 
tion was, to say the least of it, very disingenuous : 
instead of making a frank admission that he had 
committed a technioal offence and asking for a 
leniant view to be taken of it, he told some un- 
necessary lies, shuflled in a very discreditable 
manner, therby gravely aggravating what might 
otherwise have been considered an offence of no 
great magnitude, 

Held, that serious notice must be taken of this 
conduct. The pleader was reprimanded and sus- 
pended for two years, {Courtney-Terrell, C.J.% 
Fail Ali and Scroope, JJ.). In the matter of the 
District Judge, manbhdmv. B., a Pleader. 

A.I.R. 1930 Pat. 493 (F.B.). 

—8. 18 -Charges and threats to Court. 

■ ■ ■ Making charges against Judiolal Omcer 

whioh thoiploaderhas no prospoot ofsubstantiMing 
smounts to misoonduot, {CouttS'TroiUrt C.J.t 
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PBGIL PAIOTITIONBBS* ACT (1879), 8.13 — 
Charges and threats to Const. 

y^allacA ani Beasley, JJ,). In the mattsr of 
DHABMABAJA AYYAB. 110 l.C. 815= 

1928 M.W.N. 317=28 M.L.W. 202= 
51 Mad. 798=10 A.I. Cr. R, 473= 
1 M Cr. C. 270 = 29 Cr.L.J. 783= 
A. I. R. 1928 Mad. 918=55 M.L.J. 170 (F.B.). 

■ Threat to Magistrate by a pleader is miscon- 
duct— Conditional apology is not of any value, 

Iietter by a pleadoc which ooutaiae vulgai abaso 
ol tha Magistrate, and a demand for an apology, 
apparently followed by a threat of further proceed* 
Inga is highly improper. Inatruotions from a client 
are no excuse whatever for a Pleader exceeding 
what is his duty towards the Courts. It is pre- 
sumed that a pleader knows what his responeibili* 
ties are in addroseing Magistrates and Judges. A 
oonditional apology by the Pleader for such a letter 
is valueless, (MacUod, C. J. and Cramp, J.). 
GOVT. PLEADBB V. G. K. Tatke. 72 I.C. 393= 

2S Bom. L.B. 264=24 Or.L.J 353= 


AeLRs 1923 Bom* 234 
■ 'Statements gratuitously and uuneoessaiilj 
made in open Oouct which contained imputation! 
against the fairness and impartiality of the Conti 
without any foundation amount to pcofessiona! 
misconduct. Pleaders have a duty not only to 
wards their clients but also towards the Court oi 
which they aro pleaders, and it is part of their dutj 
to co-operate with the Court in the orderly and 
pure administration of justice. {Sanderson, C.J 
and Richirdaon, J.). MoHENDBA LAL ROT, In re 

71 I.C. 673 = 27 C.W.N. 88= 
24 Cr.L.J. 209= A.l.R. 1922 Cal. 550 
— Mysconduet— I mputalion of prejudice to pre 
atdtng Judge. 

A letter written by a legal practitioner imput 
ing racial antipathy to a Judge and charging hicr 
With haying allowed such feelings to induenoe 
him m passing unfavourable orders to the praoti- 
tioner oonstibutes misoonduot. A belated apology 
in the High Court was held to ho insufdcient and 

the pleader was suspended from praotioefor 8 

months. {Broadway and Marlineau, JJ.], Inthe 
matter of Khbwaja Pakharuddin. 

n 49 ni> Cr..L.J. 408 (Lah.). 

“B* lo^Olient fl money. 

'77 _ ^ practitioner zeoQivod money from 
the Court on behalf of his client and retained it in 
his own hands without any authority from the 
.client so to retain it. Subsequently , he chose to 
treat It as^ loan and gave security which he felt 
himself at liberty to withdraw at his own will and 

ipldEk8Uld| 

Held, that this was a grave ofience which amount- 
6d to professional misoondnot for no praotltloaer is 
entitled to hold his oliont'a money in his hands 

himself for hie own. private purposes 

^mdaram Ohstty and WaUh, JJ.). in the 

Ohabi, Advocate, High 
.Court, Madras. aa M.L.W. 438= 

o 1^80 Mad. 927 (g.B.). 

money payable to his client by 

und refusal to remit 
toe same to that client amounts to misoonduot on 
toe part of the pleader. (Sfuart, C.J. and Bata J ) 

■PROBHAT , Chandra, aANouLi V, G.. a 

dH 0. 880=5 0. W 

29 Or, L, J. 960=3ld A. LOp. rI 80 iS 
7- . A<1.R. 1988 Oadh 48i. 

money amottnfMo 
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LEGAL PRACTITIONERS' AOT (1879), S. 13— 
Duties of le^al practitioner. 


In one case the Vakil was xotamed by two per* 
sons, one a gosha lady and the other an old man. 
They were the plaintifis in a suit in which there 
stood to their credit in Court a sum of Rs, 1,218. 
The Vakil drew that money out of Court, but did 
not pay it over to the olionts. 

In another case, the Vakil appeared on behalf of 
the defendant In a mortgage suit, the defence was 
that, owing to the isfusal of the plalntlSs to take 
bis money at a time when, defendant was willing 
to pay it, plaiutiSs had inflated the claim by claim' 
ing interest throughout a long period when they 
could have had the money but would not take it. 
In those ciroumstances, the client’s instruotions 
to the Vakil were to admit that Rs. 760 and odd 
was due, and he handed that sum to him with in- 
structions to deposit it in Court. The Vakil did 
not deposit it in Court, nor did he disolaim liabi- 
lity formally for the balance of the plaintiffs, claim 
and after several adjournments he confessed judg- 
ment for the whole amount due. 

Held, that in both cases the Vakil was guilty of 
professional misoonduot. (Coaffs-Troffsr, CJ„ Beas- 
ley and Srinivasa Aiyangar, JJ.), NARASHAHA- 
OHARIAB, In re. 88 1.0. 360=26 Gr. L.J. 1128= 

22 M.L.W. 152=1925 M.W.N. 321= 
A.l.R. 1025 Mad. 797 (F.B.). 
— 8. 13— Duties of legal practitioner. 

’ ■ — A pleader by virtue of his position ia an 
officer of the Court and it U his duty to protect all 
minor officials of the Court from any temptation to 
depart from their duty, (to take a dooument from 
record to picador's house for inspection by his 
client), Any such conduct on the part of any legal 
practitioner must be strongly depieoated. {Court- 
ney Terrell, O.J., Ross and Kulwant Sahay, JJ.), 
In the matter of B., A Pleadgr. 119 I.C. 673= 
10 P.L.T. 715= A.l.R, 1929 Pat. 338(S.B.). 
•Tampering with witnesses of other side. 
Advocates and PIead£rs retained in a case ought 
to be extremely careful in approaching and ques- 
tioning persous who to their knowledge have been 
approached and cited by the other side for the pur- 
pose of giving evidenoe, so as to give no room for 

any suspiolon that they aro attempting to tamper 
with the evidence or with the witnesses. (Coutts- 
Tfotter, C,J., Odgers and Wallace, JJ,). In ihe mot- 
ier of N. B. V. S., A Pleader. 


, . 1829 11. W.N. 384 (F.B.). 

— Applioaiions for transfer-^Statements of clients 
should be tested by pleader. 

Although it is perfectly true In one senee that a 

legal adviser must accept statements of fact from 

his client yet in applications for transfer state- 
ments imputing prejudice or unfairness or corrupt 
tion to Magistrates should not be made unless the 
statements of tha client as tested by the adviser 

are found sustainable, unless they ore found to be 
corroborated and unless tha adviser has taken 
some steps not necessarily to pledge himself for 
his ollent a vereoity but such as to give him, as a 
reasonable man, ground for belief that the state- 
ments at any rata arc such as should be properly 
investigated. The duty of the legal professlonia i 

of this kind and also in lospeot of pleadings. 

An application for transfer drafted by mukhtar 
® stat^ent which would have been 
oonsldsrad as a statement that there was such a 
rMationshIp betwem the Magistrate'and the person 
who was mentioned as having visited him. aa to 
,make it undesirable that the Magistrate should lit 
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LEGAL PRACTITIONERS’ ACT (1879). S. 13- 
Dutles of legal practUionep. 

and trv a case in which the interests of that person 
were adversely affected. The statement was found 
to be totally unfounded and untrue, 

Held, that the mubhtar was guilty of profes- 
sional misconduct. [Courtney Terrell, C. J., 
Ross and Eulwant Sahay, JJ ). In the matter of 
S., ilUKHTAR, aiADHEPURE. 116 I.C 762^ 

0 Pat. 575=10 P. L. T. 711 = 
A. I. R. 1929 Pat. 151 (F.B.). 

■ Warning is not sn^cient punishment for defy- 
ing law — of a Valiil diset/ssei. 

Where it is perfectly clear that a Vakil had deli- 
berately taken the law into his own hands and 
defied the orders of constituted authority, and 
where he espressed no regret for his past conduct 
and has given no as^uiance as to his conduct in 
the future, 

HeW, warning would not be sufficient punish- 
ment. Advocates and Pleaders are a privileged 
classed enrolled not only for the purpose of render- 
ing assistance to the Courts in the administration 
of justice, but also for giving professional advice, 
for which they are entitled to be paid, to those 
members of the public who require their services. 
Their position, training and practice give them 
immense influence with the public and their 
example must necessarily have a much greater 
effect whether for good or for evil than the example 
of those who do not occupy this privileged position. 
It is not necessary in order to enable High Court 
to exerciie its jurisdiction that any offence should 
have been committed, nor is it necessary that what 
the pleader had done should subject him to any- 
thing like general infamy or imputation of bad 
character. {Dawson Miller, C. J., Mulliek and 
Kulwant Sahay, JJ.). In the matter of Madh.WA 
Singh, Vakil. 72 I. C. 873= 

1923 P. H. C. 0. 42=1 Pat. L.R. Cp 36= 
A. I. R. 1923 Pat. 185 (S.B.). 

— 8. 13 — False stateraentSi contradictions and 

suppressions. _ ^ 

Legal practitioner making two oontradicting 

statements one before police and other as witness 

in Court— He is guilty of grossest misconduct. 
{Broddwciy and Dalip JJ>)* the matter of 

Legal Practitionbbs’ act, S., Pleaders 
Conduct, In re. 121 1. C. 297= 

1929 Or. C. 441 = 31 P. L. R. 224= 
31 Cr. L. J. 242=A.I.R. 1929 Lah. 803. 

Adjournment asked for in good faith— Absence 

of sufficient grounds for transfer— Pleader responst- 
ble for application is not necessarily guilty of mis- 
conduct. , , 

Although every application for adjournment for 

the purpose of a transfer indirectly implies that 
there is a belief in the mind of the accused parson 
that be would not have a fair trial, an application 
for adjournment under S. 526 does not always 
amount to an allegation of partiality made by the 
accused’s Vakil against the trying Magistrate. If 
an application is made in good faith, the mere fact 
that it turns out subsequently that there are not 
sufficient grounds for transfer would not lead to a 
necessary inference that there was misconduct on 
the part of the practitioners 

for such an application. A.I.R. 1924 All. ^53, . 

(Sulaiman, Ag. C. J., Dalai and Mukerjt, JJ.). In 

maftero / three VAKILS OF JHANSI. 

no I. C. 686=29 Cr. L. J. 

26 A.L.J. 1230= A.I.R. 1928 All. 396 (S Bj. 

Bail refused by Dt. Judge -Pleader °g 

again for bail to Dt. Magistrate without Informing 


LEGAL PRACTITIONERS’ lOT (1879), 8. 13- 
Fees and non-payment. 

him of previous application to Dt. Judge— Pleader 
is guilty of misconduct. 

(The pleader had a good record and was there- 
fore only reprimanded.) {Broadway and Marti- 
neauyJJ.). Emperor n. Jodh Singh. 

69 I.G. 442=23 Cr L.J. 714= 
A.I.R. 1923 Lah. 211, 

Telling a lie is misconduct. 

The faot that a man is going to be injured pro- 
fessionally if he does speak the truth is no valid 
excuse for telling a lie : but, it is an attitude 
which is not uncommon and which is not of the 
most serious character. It is very different from 
the case of a professional man telling a lie fraudu- 
lently in the sense of wishing to assist his client 
in deceiving the Conrt or even wishing to assist 
his client in a claim that hois making against 
another. In this case, the conduct of the pleader 
was disapproved but no action taken. {Schwtbe, 
C.J., Coutts-TrotUr and Ramesam, JJ.). In the 
matter of A 1ST GRADE PLEADER. 73 I.C. 329= 

17 H.L.V. 338=24 Or.L.J. 585= 
A.I.R. 1923 Had. 483 (P.B.). 

—8. 13— Fees and non-payment. 

' -Exorbitant fees claimed by pleader do not 
amount in themselves to misconduct unless there 
is clear evidence to prove fraudulent conduct on part 
of pleader. {Lord Thankerton.) PLEADER t). THE 

Judges op the high Court op Madras. 

123 I.C. 184=1930 A L.J. 539= 
34G W.N. 334=1930 H.W.N. 300 = 
31 M.L.W. 627 = 7 O.W N. 517 = 
31 C.L.J. 418=31 Cr. L. J. 489 = 
A.I.R. 1930 P.C 144 = 58 M L J. 639 (P C.). 
— Pleader's duly when client putting off settle- 
ment of fees. 

When the client is, for some reason or other, 
putting off the settlement and payment of fee, a 
legal practitioner would be well advised if he 
served a registered notice upon him in g^odtime 
intimating to him that if the client did not settle 
and pay his fee he would repudiate all his respon- 
sibility as a pleader. 37 Mad. 238 (P.B )and 
A I.R. 1929 Pat. 3.7, jBxpf. {Shadi Lal.C.J.and 
Agha Haidar, J.). ^OGAB Amir Chand p. P.. 
A PLEADER. A.I.R. 1930 Lah. 947. 

Signing of Vakalat— Failure to pay fee— No 

duly to defend case. 

Where a pleader signs a vakalatnama on the 

distinct understanding that a sum paid to him is 

really In the nature of a part payment, and that 
the client will settle the proper fee afterwards, and 
if the olient fails to do so, it follows that mere 
acceptance of vakalatnama cannot oast upo“ 
pleader the duty of defending the case. {Shadt 
Lai G.J. and Agha Haidar, J.). DOGAB MAL 
amJb OHAND .. P., A ^ 

— 27o remuneration paid to pleader— Pl^dcr « 

not absolved from his obligation to tjie 
instructions are expressly repudiated to the know 

ledge of the client. , 

The absence of the necessary 
not absolve the legal adviser from his 
to his olient unless the matter is 
ally to the notice of the client. , those 

borne in mind by practitioners 
who have the vejy responeible doty “f “PP'‘""8 
very poor olienta end eepeeially in erimin^ 

It is Eot tight that a legal adviser should come 

after a lapse of time and ™iinnta but those 

he aooepted inslrnotions from his clients hut those 
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legal PRAOTITIONERS* act (1879), B. 13- 

Fflea and non-payment. 

Instruotions were conditional upon his roceiving 
his remnneiation. If the client does not prodnce 
the necessary remuneration it is the duty of the 
legal adviser to go back to the client and then and 
there repudiate the instructions. [Couriney-Tevrell, 
C.J.y Ross and Eulwant Sahay, jj.). In the matter 
0/ F. A MUKHTAR. 115 1.0.676= 

10 P L.T. 723= A.I.R. 1929 Pat. 337 (S B.). 
Letters Patent {Calcutta), Cl. 10 ^Pleader ac- 
cepting vakalat and papers but not filing the appeal 
—Not trying to get extension of time — Pleader's 
action amounts to grave professional misconduct. 

P oame to Calcutta being desirous of presenting 
a second appeal. The Vakil was at that time absent 
from Calcutta and P approached bis clerk. Before 
P left Calcntta, the Vakil who had returned had 
himself prepared the memotandum of appeal and 
P had signed and handed over a vakalatnama. P 
made certain payment before he left Calcntta In 
respect of the appeal, but he bad not paid the whole 
of the sum, No speoifio agreement exempting the 
Vakil from liability in case of non*payment was 
entered into. The Vakil subsequently left for the 
muffaail, relying upon instruotions given by him to 
his clerk to file the appeal when the balance of the 
sum duo had been paid by P, The Vakil took no 
farther trouble in the matter. On bis return to 
Calcutta be made enquiries of his olerk and was 
informed by his clerk that the appeal had been filed 
although as a matter of fact it was not filed. 
Shortly afterwards he left Calcutta again having 
given his olerk instruotions to arrange for some 
one to argue tho ap\)eal if it oame up for hearing. 
The Vakil knew nothing of the olerk's deception 
until he returned on the second occasion to 
Calcutta. At this time, the nogligoooe, trickery 
and lies of his olerk were made fully known to 
him. The Vakil agreed to move an application under 
8. 5, Lim. Aot. and a draft memotandum of appeal 
and a draft affidavit of the olerk were prepared. 
But they were not actually filed. All other papers 
in the case were subsequently returned to P. 

H^d, that the Vakil had accepted P's vaka- 
latnama and had promised to file the appeal. It 
was not an ordinary case of negligence. It was in 
itself grave professional mieoonduot and a com* 
plete disregard of the client’s interest. {Rankin, 
C.J., C. 0. Ohose and B.B. Qhosa, //.). J« the 
maUer o/S., A VAKIL. Ii4 I.O, 490= 

A.I.R. 1928 Cal. 820 (F.B.). 
—a. 18— Identlfioatlott. 

False identifleation is serious evil— Conscious 

misconduct not proved, still offender is liable to ««• 
pension. 

An applicant foe obtaining copies had some 
reason for concealing his true Identity. He there- 
fore had himself taken by a friend to a mukhtar 
and the friend announced him as the person in 
whose name he intended to he identified. The 
mukhtar, who knew the man by sight but did not 
know his name, nor anything about his identity, 
rashly accepted the statement of the friend and 
signed the identification paper. The mukhtar 
himself was an aged man and no complaint had 
hitherto been made against him, 

Held, that though the Mukhtar was not cons- 
oloualy guilty of misoonduot still he was guilty for 
making a false identlfioatlon and was liable to 
auspenslon for one month. {OourtneyTerr^l 
C^., FobI ah and Seroope, Jff.). In the matter of 
TrapiBT. JuDaa, Gaya o. d., A Mukhtar. ^ 

‘ 1.1.R U30 Pat. 195 (P,B.). 


LEGAL PRACTITIONERS’ ACT (1879), S. 18— 
Jurladlctlou and procedure. 

Identification must be genuine — Merely clerk's 

telling practitioner that he identified the person 
does not entitle practitioner to pose as identifier. 

A practice of identifying people is fraught with 
the gravest risk to the practitioner. It la not 
enough for a person who comes forward as an iden- 
tifier to rely merely upon the fact that he has been 
told by bia clerk that he (the clerk) Identified the 
person. This does not entitle the praotitioner to 
pose as an identifier. The identification must be 
a genuine identification as it involves not only an 
cfience on the part of the legal practitioner against 
the duties of his profession but also an oSence 
against the State and public funds. (Courtney 
Terrell, C.J., Ross and Eulwant Sahay, J7.)> In the 
matter o/I., A MUKHTAR. 119 I.O. 679= 

10 P.L.T. 641= A.I.R. 1929 Pat. 389 (S.B.). 
— S. 13— Jurisdlotlon and procedure. 

Enquiry should proceed on formulated 

charges — Evidence should be carefully taken and 
judged according to the ordinary standards of 
proof. {Lord Thankerton.) PLEADER o. JUDGES 

OP The high court op Madras. 

123 I.O. 184=1930 A.L.J. 539=34 C.W.N. 93i= 
1930 H.V.N. 300=31 U.L.V. 627= 
7 O.W.N. 817=91 O.L.J. 418= 
31 Or. L.J. 489= A.I.R. 1930 P.O. 144= 

88 tf.L.J. 635 (P.O.). 

It is duty of applicant to substantiate his ol- 
legalions and submit himself to cross-rsotninofion. 

The prooeedings under S. 18, Legal Praotitioueis* 
Aot (XVIII of 1879), are of a quasi-oriminal nature, 
and in the event of the charge of the professional 
misconduct being established, the oonsequenoea 
to the legal praotitioner conoerned are very serious 
Indeed. Such being the oase it Is the duty of the 
applicant who is more or less in the position of a 
complainant to go into the witness- box and sub* 
stantiate his allegation before producing any other 
witnesses, and what is more important, to submit 
himself to oroas-examlnatiou. (Shadi Lai, C.J, 
and Agha Haidar, J,). DOGAR Mal-AMIR Ghahd 
V. P., A Pleader. A.I.R. 1930 Lah. 987. 

Evidence in another case incorporated in 

enquiry— Legality. 


’’When evidence has been given in one oase upon 
the Issues raised in that oase nothing oan be more 
dangerous than to take that evidence and apply it 
to another oase in which other Issues arise. 
Where in a proceeding against a legal praotitioner 
for having tampered with the witnesses on the 
other side the Magistrate in holding the enquiry 
merely took the depositions already given in the 
other oase aud used them as against the pleader. 

Held, that the procedure adopted in the inquiry 
was wholly illegal. (Coutts- Trotter, O.J., Odgera 
and Wallace, JJ.), In the matter of MR. N.B. V.S., 
A PLEADER, 1929 M.W.N. 384 (P.B.)! 

High Court is competent to take action 

under 8. 18, 01. (f) after suoh enquiry as It thinks 
at. The section does not require that the enquiry 
should be oouduoted directly by the High Court • 
the enquiry may well be made by a Subordinate 
Court uudet the direotlon of the High Court. The 
only essential is, as pointed out by the Full 

GanapoiW Sastri, 19 
M.L.J. 604 that notice must be given to the legal 

praotitioneroonoemed to show oanas against bus- 
pension or dlsmlaeal and the notice must formu- 

late the charges: with great paitioularity and pt«. 

praoHtloner to know ^ 
charges he is called upon to meat, Tha fluhl 


2231 


DECENNIAL DIGEST. 1921—1930. 


2232 


LEGAL PRiCTITIONSRS’ ACT (187J), S. 13— 

Jurisdiction amd procedare. 

tcrmina'ion rests with the High Court and with 
tbo High Court alone, as was poiuted out by the 
l^iraod Judges iu Russick Lai 41 031.639; 
and even it the alleged misconduct had been 
brought 10 the notice of the Fligh Court, without 
tho inteevuntioD of the Subordinate Court the High 
('ourt is competent and ought in a proper case to 
tike necessary action. (Sanderson, C. J. and 
Richardson, J.). M03I2NDR1 LAL Roy. In re 

71 l.C. 673 = 27 C W.N. 88=24 Cp L.J. 200 = 

A.I.R. 1922 Gal. 5S0. 

ilisconduct before Subordinate J lidge — District 

■Judge can take action — Charge must be precise — 
Final order is for the Sigh Court. 

The District Judge has jurisdiction to deal with 
the alleged misoouduct of a pleader even, if it does 
not take place in his Court if he is practising in his 
Court. Section 13 does not limit the consideration 
of a charge to the Court in which the misoonduct 
is alleged to have been committed. Section 14 
does not specify the nature of the materials upon 
which the Court concerned may take action. It is 
plain however that if proceedings are instituted, 
there must be an enquiry supported by legil 
evidence. What is essential however is that the 
charge must be formulated with precision so as to 
euable the legal practitioner concerned to meet 
the allegations against him. The ultimate order 
if any, can be passed by High Court and High 
Court aloue, ou the materials supplied by the 
Subordinate Court. (Sanderson, C. J., Woodroffe 
and Suherjee, JJ.). RUBINDRA CHANORA CHAT* 
TBBJEE, In re. 67 l.C. 939 = 49 Cal. d50= 

33 O.L.J. 529= A.I.R. 1922 Cal. 484 (S.B.). 

— 8. 13 “Mistakes and negllgenoe. 

Throwing away interests of unimportant client 

in favour of important client is deserving of cen- 
sure. 

A pleader S had two cases to attend on the same 
day. In one he was an assistant to a senior but in 
the other he was solely responsible though B a 
relation pleader of bis was also engaged on nominal 
fees to take notes of evidence. On the previous 
night N took detailed instructions from his client 
who was being prosecuted for bribery in the latter 
case. His relation B w.as also present but the 
client remained under the impression that ^7 would 
conduct the cross examination next day. On the 
next day, however, N presented himself in the 
former case, the client ooncotnod wherein was im- 
portant and did not attend the bribery oaso though 
requested. The former case was being oouduoted 
by his senior who was amply provided with assist- 
ance independently of N. It was not absolutely 
necessary for him to bo present there. The bribery 
case was weak, it was then ccaductod by another 
pleader and the accused was oouvioted, 

Held, that N throw away the iutecests of an uu- 
important client in favour of the interests of an 
important client and in so doing committed an 
oifoDce deserving of the most serious censure. 
(Courtney-Terrell, C.J.,Ross and Kulwant Sahay, 
JJ.). In the muffero/ N., A PLEADER. 

116 1.0.764=10 P. L. T. 664= 
A. 1. R. 1929 Pit. 153 (P.B.). 
——If a pleader acta bona fide in accepting a 
vakalatnaina but makes a serious mistake, there is 
no need for the Court to take up the matter 
after a long timo has olap.'5ed. The rules, which 
have been drawn up by the Judges of the High 
Court, should bo stric-Uy observed by pleaders in 
accepting vahalatnama, (Sanderson, OJ* and 


LEGAL PRiCTITIONERa’ ACT (1879), B. 13- 

Non-attendance. 

Cholzner, J.). In the matter of BABD JNANENDRA 
CUilAR CHODDHURY. 65 l.C. 417= 

23 Cr. L.J. 65= A.I.R. 1922 Cal. 178. 

-Ii pleader withdrawing meaey from Court 
at the instinee of his client’s relaoion who was 
surety for the guardianship of the client and 
paying the money to the rolatiou ou the strength 
of two previous withdrawals aud payment.', to tbo 
rolatiou is negllgeut of his duty to the Court and 
also his client but not guilty of grossly improper 
misconduct iu the discharge of the professional 
duty within the meaning of S. 13 of the Legal 
Praotitionera’ .Act. (Sanderson, C. J. and Richard- 
son, J.). EilPEROB V. BHDB.ANBSWAB NAG. 

77 l.C. 181=25 Cr.L.J. 325= 
A.I.R. 1923 Cal. 14S. 

— S. 13— Non-acceptance of brief. 

— — ilere fact that opposite party happpens to be 
member of the same profession is not a circum- 
stance which entitles a member of the Bar to refuse 
to undertake the case against him. 

It is very important that men at the Bar should 
understand that they ate members of a public 
profession. That is by their very calling they 
engage and undertake to act for anybody who ful- 
fils certain couditions. Therefore if a client comes 
to them with proper instructions and prepared to 
pay a fair and proper fee and invites them to under- 
take a case of a kind, which they ate accustomed 
to do aud they refuse, such refusal amouuts to 
professional misoonduot and should be punish- 
ed as such. See A.I.R. 1929 All. 367. (ife^rs, C. J ). 
GOKUL Prasad y. Emperor. 115 l.C. G41= 

30 Cr. L-J. 522=1929 A.L.J. 616= 
10 L R.A. Cr. 95= A.I.R. 1930 All. 262. 

Refusal to take up case merely with intention 

of not appearing against professional brother is pro- 
fessional misconduct. 

A lawyer must, as a general rule, take up a case 
for any member of the public if (1) a fait and pro- 
per fee is tendered to him; (2) adequate instruc- 
tions are given; and (3) the case is of a class which 
the lawyer is accustomed to do. No doubt he can 
legitimately decline to take up the case if, for in- 
stance, he has an out-station engagement, or is 
engaged in some social function, such as a marri- 
age or is inoapaoitated by ill-health or any reason 
which a s .nsible man would reoegnizo adequate. 
But to refuse to take up a case simply aud solely 
on the ground that the Advooata will not appear 
against a brother practitioner, or to put forward 
uutrue excuses when the real reason is a disinoli- 
uation to appear against a brother practitioner, is, 
in each case, professional misoonduct and should 
be dealt with as such. The reason for the rule is 
that if lawyers as a body refuse to act against 
lawyers they would become a class standing above 
the law aud justice would be denied to the 
public, (ifears. C.J.). UD. WAYAt AH «. 

Fazal-UHRAHMAN. ^ j ^ // 2a iil 367. 

— S. IS-Non-attondancc. 

(Ana Haidar, J.).— Pleader engaged vi mur- 
der case if unable to attend Court personally should 
spend whole fee received by hxm an procuring 7»m 
sibslitute-iFforde, absence can be excused 

on thaground of physical inability only. 

Aga Baidar, /.-It may sometimes happen that 
a OouDsel may find hiinsolf in a pos'jion of un 
foreseen difficulty when with all the best 
intentions in the world it may become 
tot him to appear on behalf of his client m a case 
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LEGAIi PRACTITIONERS’ ACT (1879), 8.18— 

Non-attendance. 

and he may be left no alternative except to hand 
over bis brief to another Counsel so that his client’s 
inteiest may not suffer. Bat in a murder case ^rhen 
a Oonnsel has reason to believe that he would not 
be availablo at the time when the case would be 
called on for hearing, because he has other engage* 
ments elsewhere, it is his duty to communicate 
with the person who had engaged him and to 
return the fee to him. If it is non possible for him 
to do so and the pressure of overriding oircum* 
stances is beyond his control, then be should try 
his very best and spend the whole of the ice that 
be has received in brieffng a Counsel who would 
do full justice to his client's case for the re* 
mnnetation. 8 Bur. L.T. 131, Re/. 

Per Fforde, J.—lt is not practicable or indeed 
desirable to lay down rigid rules of conduct for the 
Bar. The independence and sense of responsibility 
of the legal profession should be encouraged 
rather than the reverse. Bub when a practitioner 
has undertaken the duty oi appearing to defend a 
man ioi hie life, heisbould give exclusive attention 
to that case, and nothing should be deemed to 
exonerate him from that obligation except physical 
inability to attend at the bearing. [Fforde and 
Agh Haidar, JJ.). In the matter of P.K. BYRNE. 
108 I.C. 257=28 Cr. L.J. 8S2=10 A.I. Cp. R. 42= 

A.I.R. 1928 Lab. 448. 
-■ — Boycott of a Court and Ihrousxng up a brief 
witlioui obtaining client's cement amount to mis- 
conduct. 

Where in pursuance of a resolution of the local 
Bar .t.ssooiation to boycott a Magistrate’s Court, a 
pleader refrained from appearing in Court with- 
out first obtaining his client's consent and left his 
client undefended as a result oi which the client 
was detained in jail for about a month more, 

Held, that the pleader was guilty of nnprofos* 
sional cooduot and that an arrangement arrived at 
with his client for a consent subsequent to the 
pleader's failure to appear and defend did not 
afleot his liability. A.I.R. 1923 Cal. 212, Bef. 
{Robinson, C.J. and. May Oung, J.). InthemaUer 
0/ A PLEADER. 82 1.0.712=2 Rang. 268= 

25 Of. L. J. i352=A.I.R. 1924 Rang. 320. 

— Befusing to appear tn Court is not the proper 

course for pleadeira when ill-treated by any Court. 

Whore some pleaders refused to appear in a 
certain Court in pursuance of a resolution of the 
Bar Association to boycott that Court as a protest 
against its ill-treatment of pleaders and proceed* 
lags under S. 14 of the Legal Practitioners’ Act 
were drawn up against several pleaders for failure 
to appear in Court in matters whioh had been 
entrusted to them by their olients, 

Held, the pleaders deliberately abstained from 
attending the Court and took part in a concerted 
movement to boycott the Court, a course of con- 
duct which was not justified. The pleaders had 
duties and obligations' to their clients in respect 
of suits and matters entrusted to them whioh were 
pending in the said Court. There was a farther 
and equally important duty and obligation upon 
them, vie., to oo-operate with the Court in the 
orderly and pure administration of juelioe. By 
the course which they adopted the pleaders violat- 
neglected their duties and obligations in 
both these refipeots if the pleaders thought they 
l»d a just cause of complaint, they had two 
open to them: to make a iepreeentatlon to 
iJib Bistiiot Judge or to the High Oooit. 


LEGAL PRACTITIONERS’ ACT (1879), S. 13-i 
Object and scope. 

son, G.J., Wuodroffe and Mookerjee, JJ.). 
Tarini MOHAN BARARI. In re. 69 I. C. 209 = 

29 C.W.N. 580-35 G.L.J. 403= 
A.I.R. 1923 Cal. 212. 

Pet Cf/riaTn.— When a pleader accepts a 

Vakalatnama in tho ordinary form, he must attend 
Court on every occasion to protect the interest of 
the client oonceraed. Any limitations on this ob- 
ligation by special agreement must be proved and 
the onus lies on tho pleader. Non-payment is no 
justification for refusal to attend. {Sanderson, G.J.^ 
Woodroffe and Mookerjee, JJ.). Emperor o. 
Rajian Santa Bose. 71 I.C. 81=49 Gal. 732= 

26 C. W. N. 589=35 C.L. J. 356= 
24Cr. L.J. 33= A.I.R. 1922 Cal. 519 (S.B.). 

Politics— Observing hartal through fear of the 

public wrath, amounts to professional misconduct (ac- 
cording to Sanderson, C. J.)—Does not amount to 
pro/esstonal misconduct {according to Woodroffe, J.), 
Per Sanderson, C.J. — Failure to attend Court for 
unreal fear of being put to great inconvenience 
and humiliation by the irritated public, who were 
observing hartal or bowing down to the popular 
will rather than doing the pleader's duty to his 
client and to the Court, amounts to aoquiescenoe 
in though not actual sympathy with the boycott* 
of- Court movement and consequently it amounts 
to grossly improper cooduot. 

Per Woodroffe, J. — Mere lack of courage or unwill- 
ingness to face a real or supposed danger arising 
from the indignant publio opinion and the fear of 
injury physical or otherwise arising therefrom 
would not amount to unprofessional oonduot but 
to have sympathy with the cause of hartal 
would. (Evidence sufficient to constitute joining 
the boycott- of- Court movement discussed). 

Per Woodroffe, J. — A pleader being an of&cer of 
Court and thus bound to submit to its authority 
cannot join in an action to boycott the Court or a 
particular Judge because of any grievance real or 
alleged whether touching the Court or of political 
or other oharaoter. (Sanderson, O.J., Woodroffe and 

Mookerjee, JJ.). Emperor v. Rajani Kanta 
Bose, 71 1.0. 81=49 Cal. 732=26 C.W.N. 589=; 

39 G.L.J. 356=24 Of.L.J. 33= 
A.I.R. 1922 Cal. 515 (S.B.). 
— S. 13— Object and scope. 

—The jurisdlotion whioh the Court exercise 
under 8. 13 is not a vindictive juiisdiotion at all 
Its main objeot in suoh a case Is not to allow a 
man to practise in Courts, when he himself is co- 
nnselling disobedience to tho law and order 
enforced by Ooutta. When a man who has offended 
in that way comes before the Court and honestly 
expreeses his regret end his intention to assist the 
administration of jnstice in future, there is no 
reason why he should not be given an oppoctunitv 
of showing that his Intentions are as he espressaa 

thorn. {Schwabe, O.J„ Coutis-TtoUer 

nan, JJ.). In the matter of . A First Qradw 
PLEADER, GDNTDR. 81 I.O, 87=18 1I.L.W. 717- 
1924 M.W.H. 18=83 M.L.T. 100 = 25 Cr.L.J. 669- 
A.I.R. 1924 Mad. 160=48 M.L J 748 (f rT 
——A Court ie quite competent to order anen- 
q^uiry into the facts and oiroumstanoea of a ease 
whether It oame under OI. (6) or whether It oame 
under Cl. (/) of S. 18 of the Act. 2.7 Oal, 1028 Hoi 
foil; 24 0. L. J. 191. Jls/, j 

Foster and Lulwant Sahay, JJA, NARaKnaV 
NATH ROY p. the Orowk. ^ * 78 Ift 

i99S P. H. C. 0.329=28 Ob. W. «= 
5 PatL.T. 8S0=A.I.a, Xm 
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legal PRACTITlONERa’ ACT (1879), 8.13- 

PoUtlcs. 

— S. 13 -Politics. 

^ — The conduct of a pleader should not be incon- 
sio'ent with the position he holds in the administra- 
tion of justice. 

A legal practitioner, as any other person has a 
right to entertain political opinions which may or 
may not he acceptable to the authorities. But 
having obtained license to practise in Courts, if he 
acts inconsistently with the position which he 
has obtained by virtue of the license granted 
to him, he abuses it and brings himself within 
the four corners of the Legal Practitioners’ Act. 
A.I.R. 1922 Cal. 515 and A.I.R. 1922 P.O. 351, Foil. 

The action of legal practitioners counselling the 
public not to attend Court and thereby interfering 
with the administration of justice amounts to mis- 
conduct within the provisions of B. 13. {Suhra- 
wardv aud Qarlick, JJ.), EMPEROR v. Kisobi 
Mohan 114 96*30 Cr.L J. 232* 

12 A I. Cr. R. 214= A.I.R. 1928 Cal. 853. 

Advising non-payment of taxes or boycott of 

Courts justifies refusal to issue sanad. 

Courts should not consider what the political 
opinions of anybody are, whether they are members 
of the legal or any other profession. But while 
the Courts will always uphold the liberty of the 
subject in thought or speech, an applicant who 
conics to ask for the issue or renewal of a sanad, 
is applying to be treated as apartof the machinery, 
for the maintenance of law and order in the body 
politic and to take an active part in administering, 
for the other subjects of the Crown, the benefits 
that may be supposed to result from the upkeep o 
law and order. It is intolerable and illogical that 
a man should seek to be put in that position, while 
at the same time he is saying that law and order 

should be disobeyed, and taxes ate not to be pa d 
and that all public offices are to be abandoned, in 

order to paralyse the very life of the body 
apart altogether from any other views he may 
entertain, as to the desirability of the person or the 
Sculai members of the Government he attacks. 

or the particular character of the 
carried on, in these Courts. A 

“."■cuts himself ofi and announces 

-iri f "S-S, w 
ST: eeSi" 

RAMACHANDBAPURE. 7fiB-33 M L T 98 = 

The jurisdiction of the High Court to take 

aMinn aeainst legal practitioners is not confined to 
action againsYeg i* extend to 

acts in organised resistance 

.. IS. S:J. s; 

m2®p.c:331 = « M,L.J:32 (P.O ). 

ll^OhMgesot prSional misconduct must be 

c,ear,,°prov''ed cud shcum 

be’Terr^tor of o 

indiBCEotion/ An appropriate guide may be found 


LEGAL PRACTITIONERS’ ACT (1879), 8. 13- 

Worklng for opposite parties. 

in 8. 13 under which a pleader or mukbbar may be 
suspended or dismissed who is guilty “of a fraudu- 
lent or grossly improper conduct in the discharge 
of his professional duty.” {Lord Thankerton.) 

Pleader u. The Judges of the High Court 
OF Madras. 123 I.C. 184= 1930 A L J. 939= 

34 C.W.N. 534 = 1930 M.W.N. 300*31 M.L.W. 627 = 

7 O.W.N. 517=51 C L.J. 418=31 Cr.L.J. 489= 
A.I.R. 1930 P.O. 144=58 M.L.J. 633 (P C ). 

Where the gravamen of the charge is that 

the notice was prejudicial to the interests of the 
oliont, on whose behalf it was sent by his pleader 
it must be shown first that the pleader knew the 
rights of parties and that his client did not know 
them, or did not intelligently or deliberately realise 
them and, secondly, that the notice was in fact 
prejudicial to the interests of his client. 33 Gal. 151 
(P.G.), Bel. on. [Lord Thankerton.) Ple.^DER tJ. 
The Judges of The high Court of Madras. 

123 I.C. 184 = 1930 A.L.J. 939 = 34 G.W. N. 934= 
1930 M.W.N. 300=31 M.L.W. 627=7 O W N. 917 = 

51 O L.J. 418=31 Cr L J. 489= 
A.I.R. 1930 P.C. 144=58 M.L.J. 633 (P.C ). 

Charges of professional misconduct must bo 

clearly established and should not bo inferred 
from mere ground for suspicion however reasonable, 
or what may bo mere error of judgment or indisore* 
tion. A.I.R. 1930 P.C. 144, Foil. {Shadi Lil, C.J. 
and Agha Haidar, J.). DOQAR Mal-AMIR CHAND 
V. P., A PLEADER. A.I.R. 1930 Lah. 947. 

— S. 13— Renewal of sanad. 

Where a pleader was committed to prison for 

default in complying with an order under S. 107, 
Cr. P. Code, and the pleader later disclaimed and 
disavowed any intention of either disobeying the 
order or in any way paralysing the administration 
of justice, 

Held, the sanads of the pleaders may bo renewed. 
Where the pleader before he renewed his sanad 
took up occupation on the press and mainly 
without remuneration held such oonduot can be 
overlooked. (ScAioabe, C. J., Coults-Trotter and 
Kriahnan, JJ.). In the matter of K., A First- 
Grade pleader. 92 I.C. 214=1924 M.W.N. 5= 
27 Cr. L.J. 230 = A.I.R. 1924 Mad. 479 (P.B.). 


The High Court has power to reinstate a 

jal praolitiouer who had been dismissed for mis* 
□duct of any description. Before the Oourt 
ould exercise such powers it should be clearly 
Qvinced not by mere protestations of repentance 
regret but by actual facts that the delinquent 
s reformed his character and has for a sufficient- 
long period acted in such a way that he can be 
asted to act in future as a worthy member of an 
laourable profession. The proper course is for 
e potlUoner to apply to a Bench presided over by 
e Chief Justice and ask for a rule in the matter. 
awson Miller, G.J. and Mullick, J.). MATHURA 
lASAD In re. 71 I.C. 122 = 1 Pat. 684= 

Cr. L.J. 74=4 P.L.T. 303 = A.I.R. 1922 Pat. 604. 
3 ^ 13 — Unprofessional conduct. 

•Where, in a criminal trial, the legal practi* 


ler appearing for the accused suggests without 
ionable grounds that the prosecution story is 
a oonoootion, the legal praetit^ner g"*! ? 
grossest professional misconduct. {Courtney 
?ell,G.J. andChaiUrjee, ,03= 

13 — Working for opposite parties. 

—Pleader drafting complaint for 

mo case and acting for accused in a difierent 
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IiBGAL PRAGIITIONERS’ ACT (1879), S. 13- 
Working for oppoelte partloB. 

case instituted by same complainant — No oSenoe 
is committed. 2 P. E. 1901, List. (Broadway and 
Addison, JJ.). In the matter of Mehlakrishna 
Ohandba, Pleader. 109 I.G. 228=8 Lah. 671= 

29 P.L.R. 126=29 Cr.L.J. 500= 
A. 1. R. 1928 Lah. 65. 

^’—Worhirxg for both sides, amounts to misconduct, 
A legal practitioner cannot represent oonOiotiog 
Interests or undertake the discharge of Incon* 
eietent duties. When be has onoe been retained 
and received the confidence of a client, he cannot 
accept a retainer from or enter the service of those 
whose interests are adverse to his olient in the 
same oontroveray or In a matter so olosely allied 
thereto as to be in efieot a part thereof. The rule 
is rigid and is designed not alone to prevent the 
dishonest practitioner from fraudulent conduct, 
but as well to preclude the honest practitioner 
from putting himself in a position where he may 
be required to choose between oonflioting duties, 
or be led to an attempt to reconcile oonflioting 
interests, rather than to enforce to their full 
extent the rights or the interests which he should 
alone represent. Fidelity is required from all who 
hold fiduciary relations; they must not lightly 
etiter upon such relationships, but if they do, they 
will not be permitted to be disloyal and of all 
species of disloyalty, desertion and adherence to 
the enemy or to the opposite party in a suit is ro* 
cognised asthe worst. (Mookerjee and Chotener, 
•fJ.), Emperor V. eajaniKanta GB08E. 

72 I.O. 22=37 C.L.J. 48 = 24 Cr.L.J. 294= 

A.l.R. 1928 Cal. 106. 

— fl.lS-MiQoellaneons. 

— Fraudulent acts of clerk — Pleader is not neces- 
tartly guilty of professional misconduct. 

It cannot be too constantly or too emphatically 
stated that if a Vakil leaves his money business to 
be oonduoted by his olerk, he is responsible for 
trbat the clerk does for purposes of civil liability. 
At the same time, if a Vakil is deceived by his 
olerk, or if hie olerk does acte iu fraud of him, 
then of oontse, it would not be right to hold that 
,the Vakil himself is guilty of professional mlscon' 
duct. {Rankin, 0. 0. 0. Qhose and Mukerji, 

yJ,). In the matter of "A" VAKIL. 114 I.0. 187= 

80 Or. L.J. 256SB12 A.l. Cp.R. 131= 
A.l.R. 1928 Cal. 817 (F.B.). 
■ A legal practitioner who purchases property 
.bsnami in the name of another person, and not 
only appears as a pleader in the legal proceedings 
regaling the property hut also takes his fee as 
pleader in the Courts, while be ie really the de facto 
plaintifi commits an oflenoe againet propriety and 

is guilty of grossly improper conduct, as a legal 
paotitionei. (Kendall, A. I. 0.). Bhbo Nabain 
LAL V, Mib. Amjad all 81 1.C. 978= 

26 Or.L.J. 1161= A.l.R. 1925 Oudh 130. 

A pleader standing surety to a man arrested 
under S. 420, Penal Code and oonvioted under the 
section and keeping in his possession on behalf 
this accused properties held later on to have been 
Involved In the offence Is not guilty of professional 
.Wisoonduot. (BoMnsoit, 0./.). Inthematier cf 
KAUNG Po Tok. 88 I.O. 279= 

2 Rang. 491=96 Or. L. 8. lliia 
. ... A.I.B. 1926 Rang. 110. 

^•—^Lenyrng allegiance to Brttish Courts and ««♦ 
mftwg want of truth in British jusliee creates 
to dtseipltnary action— Legal practitioner 

wifAottf parmiMwn creates 

uui M — » oef^pn. 


LEGAL PRACTITIONERS’ ACT (1879), S. 14— 
Enquiry Into charge. 

A pleader, who aots as a professor in a College 
without the permission of the High Court, coo' 
traveaes the rules framed by the High Court to 
regulate the conduct of legal practitioners and 
renders himself liable to disciplinary action. 

A pleader, who proclaimed before a Criminal 
Court when he was tried for an oflenoe under 
8. 188, that he owed no allegiance to 

British Courts and had no faith in British justice 
renders himself liable to disciplinary action. 
(Mookerjee and Chotsntr, JJ.). EMPERob t>. BiMA- 
LABAKD Das Gupta. 77 l.C. 986=38 C.L.J. 363= 
25 Cr. L.J. 522= A.l.R. 1924 Cal. 329. 
——An order of High Court refusing to enrol a 
person as legal practitioner comes under its dis- 
oiplinary or administrative powers and no leave 
to appeal to His Majesty can be granted, 4 Pat. L.J. 
423, Foil. (Dawson' Miller, C.J. and Adami, J.}. 
SUDHANSU BALA HAZRA, In re. 70 l.C. 172= 
1 Pat. 690=4 P.L.T. 229= A.l.R. 1922 Pat. 603. 

— S. 14— Aiding criminal offence. 

Allegations amounting to aiding or oonspir* 

ing to commit criminal ofiencs— Proceeding under 
S. 14 should not be taken but a orlminal pcoseou* 
tion may be started. A.l.R, 1926 Cal. 602, Foil. 
(Panton and Mallik, JJ.). In the matter of 
SATisa C handra SiNQHA. 64Cal 721= 

31 C.W.N. 584= A.l.R. 1927 Cal. 536. 
— S. 14— Amendment of petition already filed. 

A certain mukhiear instituted certain pro* 

oeedlngB under S. 144 of the Or. P. Code. After the 
petition had been filed in Court the mukhtear did- 
covered that he had made a mistake on blades* 
oription of the dag in his petition, «««., in giving 
the number. Instead of presenting to the Court a 
further petition for amendment of the first petition 
he proceeded to efieot an alteration in the petition 
which had been filed in Court, 

Beld, that the mukhtear did act in a foolish and 
reprehensible manner, but that save and except 
this act of foolishness he did nothing else and did 
not deserve to be permanently debarred from 
practice. {Greaves and Chakravarli, JJ.), 8BOY. OF 
STATE t». JOQENDBA CHANDRA. 87 LQ. 843= 

e « 26 Cp. L.J. 1019= A.l.R. 1926 Cal, 223. 

— B. 14— Causing evidence to disappear. 

Where a sanction was given for the prosecu- 
tion of a party under 8. 471, 1. P. 0., and the party 
Instructed his pleader to with-dcaw all documents 
from the ease and the pleader withdrew the same, 
Held, that the conduct of the pleader amounted 
to a charge of aiding and abetting or oonsnic- 
ing to commit a criminal offence, ti#.. cans- 
mg evidence to disappear with the intention o! 
screening the offender, an offence punishable under 

• correct prooedute to be followed 

is that proceedings under tho Legal Practitioners* 
Act should not be taken, but that If it is thourht 
ueoeBsa^ to take action it should be by way of a 
criminal prosecution. (Cuming and B.B. Qhose, 
In the matter of KajbndraKomab DUTTA 

«« « * 5* ®9*=8Q G.W.K?18i» 

4A V V JOlsA.LR. 1926 Qal. 502, 

14— Enquiry into charge. 

— — The pmvisione ofS. 14 indicate that ordL 
nazily an enquiry'* mentioned in S. 14 should 
be made by the presiding offioet of the Court when 
the mlsoonduob has been alleged to hn nAmLuT®? 

« grx.j. mi’rliVU M Uliiil 
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LEGAL PRACTITIONERS’ ACT (1879), S. 14— 
Enquiry into charge. 


Section 14 does not limit the consideMtion of 

a charge to the Court in which the misconduct is 
alleged to have been committed. A. I. R. 1022 
Cal. 484, Foil . ; 1 P.L.T, 379 and 10 C. W. N. 1059, 
Not foil, (Devadoss and Waller. JJ.). VenugopaiI 
NA-XUDU. In re. 92 I. C. 896= 1926 M.W.N. 466= 
27 Cr. L. J. 3S4=A.I.R. 1926 Mad. 1044. 

■ The enquiry contemplated by S. 14 must be 

made by the presiding ofiieerof the Court in which 
the misconduct was alleged and uot by the presid- 
ing officer of a superior Court. (Dawson- Miller, CJ., 
Mtillick a7id Kulwant Sahay, JJ.), (^lUKHTAR) 
MAUZURUL HAQ V. KING Ewi’EROR. 

71 I. C. 703=4 P.L.T. 97=1923 P.H.C.C. 45 = 
24 Cr. L. J. 239 = 1 Pat. L.R. Cr. 41 = 
A. I.R. 1923 Pat. 135 (S.B.). 

• “Such Court” in S. 14 means the Court in 

which the pleader practises and not necessarily 
the Court in which the pleader commits the offence 
charged against him, (MaunyKin and Duckworth, 
JJ.). In the matter of llOuiiQ Avm Gyaw. 

72 1. C. 521=11 L. B. R. 111 = 
A. 1. R. 1921 L. B. 67. 


— S. 14— Nature of proceedings. 

A proceeding under the Act is not a civil pro- 

oceding and the provisions of the C. P. Code are 
wholly inapplicable to a case cf inisoonduot by 
pleader, Nor can enquiry into the conduct of a 
pleader be treated as a criminal proceeding, though 
being penal in its nature it resembles in many res- 
pects a criminal case. (ShiiiLal, C.J.)- LAKSHill 
NARAIN V. MT. RATNI. 93 I. C. 700= 

27 P, L. R. 225 = 27 Cr. L. J. 476 = 
A. 1. R. 1:126 Lah. 1<J9. 

Per Woodrojje. J.— ProceL'dings under this 

section are quasi-crimin&l proceedings and the 
pleader may bo examined on oath. 

Per Mocker jee, ,7— The proceedings are neither 
civil nor criminal in their nature. They are special 
proceedings resulting from the inherent powetof 
the Court over its officers and are regulated by S. 14. 
(Sanderson, C.*J.,Woodrojfe and Mookerjee, JJ.). 
Emperor V. Rajani Kanta BOSK. 71 1. C. 81 — 
49 Oal. 732 = 26 C.W.N. 589=35 C.L.J. 356= 
24 Cr. L. J. 33 = A.1.B. 1922 Cal. 515 (S.B,). 

—S. 14— Procedure. ^ ^ „ 

Additional District Magistrate should follow 

the procedure laid down in 8. 14 (c) with reference 
to a report by a District Magistrate and forward 
the report through the Sessions Judge. (Sandenon, 

C.J. and Richardson, J .). o?I’ 

T..re 71 1.0.673=27 C.W.N. 83= 

24 Cr. L.J. 209=A.I.R. 1922 Cal. 550. 

—a. 14-RecordIng evidence. . j 

Where the evidence was not received and 

recorded as required by S. 14 upon the date on 
which the enquiry was held it is a substantial 
defect in procedure, (Pan^on ana MaUik, JJ.}4 
In the matter of Satish Chandra Singha. 
64 Cal. 721 = 31 C. W.N. 554= A. I.R. 1927 Cal. 536. 

— S. 14— Reference. , , „ / 

jponnalilies under S. 14 not observed— RefC‘ 

fence is not valid. l tx. 

For a proper reference to the High Court the 

formalities required by S. 14 ought to be ful- 
filled and in the absence of those formalities 
strictly complied with the reference is no valid 

reference, . a- , * 

A report made by a Magistrate subordinate to 

the Magistrate of the District was not made also 

through the Sessions Judges and hence no opinion 

of tho SoBBions Judge was before the High Courti 


LEGAL PRACTITIONERS’ ACT (1879), 8 28- 
Agrecment invalid. 

Tho reference was held to be invalid (Sen 
Niamntullah and Iqbal Ahmad, JJ.). In the matter 
of A Mukhtar op Banares. I.C. 712= 

1929 A.L.J. 1042=30 Cr. L.j! 966= 
1929 Cr. C. 242=A.I.R. 1929 All. 653. 
iho High Court would exercise its dis- 
ciplinary jurisdiction even though the reference 
under 8. 14 with regard to the alleged misconduct 
of a pleader is not made by tho trial Court in whose 
Court the occurrence has taken place but by tho 
appellate Court which has no power to refer it. It 
would bo necessary however that the High Court 
should make an enquiry. What the nature of that 
enquiry ought to be is clearly a matter for the dis- 
cretion of tho Court. (bawson-Miller, C. J., 
Mullick and Jwala Prasad, JJ.). BANMADI Das, 
In re, 71 I.O. 209=4 P.L.T. 233= 

1 Pat. L.R. Cr. 37=24 Cr. L.J. 81 = 
1 Pat. 689= A. I.R. 1922 Pat. 608 (P.B.). 
— S. 14— Standing counsel. 

Pleader exclusively retained by a ollent 

accepting brief against that client in another suit 
by opponent, is guilty of professional misconduct. 

Held, ho acts in violation not only of the principles 
which govern the conduct of a legal advisor, but of 
the ordinary principles of good faith as between 
man and man. Such a course would not have been 
justified oven if the retainer hid been first deter- 
mined. His conduct was ” grossly improper 
conduct in the discharge of his professional duty ” 
within the m< aning of the Act. (Lord Tomlin.) 
A., A PLEADER OF AGRA v. JUDGES OF THE 

HIGH Court of Judicature, Allahabad. 

122 I.C. 4=19c'0 A. L.J. 134=1930 Cr. C. 208= 

7 O.W.N. 264=34 C.W.N. 432= 
31 M.L.W. 298=32 Bom. L.R. 556= 
31 Cr. L.J. 337=51 C L.J. 447= 
A I.R. 1930 P C. 60=58 M L.J. 483 (P.C.). 
—8. 14— Transfer of proceedings. 

Section does not contemplate either a preli- 
minary enquiry or a transfer of enquiry, (Devadoss 
and Waller, JJ.). VbnugopaL Najdu. In re. 

92 I. C. 896=1926 H. V. N. 466= 
27 Cr. L. J. 384=A.1.R. 1926 Mad. 1044. 
— S. 27— Pleader’s fees. 

——The proper sum PvS pleader’s fea is what is 
actually paid or what might reasonably have been 
paid, whichever is loss. Tho rules under tho 
Legal Practitioners' Act are a good general guide 
to the sum that might reasonably have been paid, 
but no more. There are several factors to bo con- 
sidered in fixing the pleader’s fee, in addition to 
the valuation of tho suits and even that must be its 
real value, not the arbitrary or artificial valuation 
which is often sufficient for all other purposes, 
(Hallifax, A.J.C.). Kamod SiNGHu. Khbmkaran. 

107 I. C. 662=A.I.R. 1928 Nag. 173. 


28— Agreement invalid. 

Agreement for fees invalii‘“Pleader can sue 


der Contract Act, S. 10. 
lection 28 provides for oases In which the patties 
’ee that there ought to be a special fee irrespee* 
e of the amount of work which the conduct of 
1 suit m.ay eventually be found to entail. 
y bo more or less than the "party and party 
fixed under S. 27. If there is an agreement 
ich is invalid under S. 28. or no agreement at 
. tho pleader can sue under S. 70_ of tho Con- 
ct Act, and he can get whatever is a fair ana 
it remuneration for tho services ho has actual jy 
idered. In neither case whether on the valid 
•comont or under 8. 70 of tho Conttaob Act, does 
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XBOAL PRACTITIONERS- ACT (1879), S. 28- 
Agreement of fees void ab Initio. 

the "party and party" fees come into question at 
all except as one piece of evidence to help in decid- 
ing what the proper remuneration would be, where 
there is an agreement which is invalid under S. 28, 
the terms of that agreement can be considered in 
evidence, for what they may be worth, for the 
decision of the issue of the proper remuneratloD. 
27 Mad. 612, Fell. ; 136 P. R. 1893, Diss. from. 
[Hallifax, A.J.C.). Edkmabai v. BalwantHabi. 
69 I.0. 172=17 N.L.R. 6=A.I.R. 1921 Nag. 122. 

— S. 28— Agreement of fees void ab Initio. 

■ Where an agreement is manifestly void from 
its inception as contravening the provisions of 
S. 28 and as such an agreement can be described 
to be one "discovered to be void" within the mean- 
ing of S. 65, Contract Act, as explained by Privy 
Council in A. I. B. 1923 P. C. 189 the client is 
bound to make compensation to the Vakil for the 
advantage which he has received under the eon. 
tract. Case-law discussed. {MadJiavan Nair and 
Cornish, JJ.). TflANGAmuAL Ayiyab v. Kbish- 
KAK. S3 Had. 309=30 H. L. V. 876= 

A. I. R. 1930 Mad. 132=97 M. L. J. 766. 

— S. 28-Appllcabinty. 

-A practitioner admitted as a pleader of the 

first grade in the Oudh J. Cs*. Court by reason 
of his being a Vakil of the High Court of Judioa- 
tare at Allahabad, under para. 267 (5) of the Oudh 
Civil Digest, does not cease to be a Vakil of the 
Allahabad High Court and therefore the provisions 
of S. 28 requiring agreements for fees to be in 
writing do not apply to him by reason of S. 88 
of the Legal Practitioners’ Act. 54 P.R. 1861, 
foil, (Dofnl and Wazir^ Hasan, A.f.Cs.). Uman 
Shameab Singh o. Pandit Mublidhar. 

89 I.C. 187=2 O.W.N. 289 = 
12 O.L.J. 698=29 0.0. 76= A.I.R. 1926 Ondh 412. 

— S. 28— Effect of repeal. 

——The repeal of Ss. 28 to 91 of the Legal Pracfcl* 
iloners’ Act by Act XXI of 1926 does not afieot the 
rights of the parties to an agreement entered in- 
to before its operation. (Kulwant Sahay and 
Allanson, JJ.). Kdnvab Kamakhya Nab ay an 
Singh v. Kadyan Singh. 101 I.C. 699= 

8 P.L.T. 179*8 Pat. 614=A.I.R. 1927 Pat. 178. 

—8. 28— Oral agreement of fees. 

' A salt by a pleader for fees based upon an 
alleged oral agreement cannot saooeed because it 
is not a valid agreement as it is a speoial agree- 
ment and any special agreement is to be in writing 
under the provisions of S. 28. {Greaves, J.). 
Beaohabam LAHIBI V. Sddbbi DASI. 

67 I.C. 874=26 O.W.N. 709=1.I.R. 1922 Oal. 987. 

•^8. 28— Scope and effect. 

* ■ -Right to recover fee not condilional on agree- 

ment satisfying terms of the section. 

Section 28 gives the Oontt a control over agree- 
ments between pleaders and their clients with 
respect to fees and costs and is not intended to 
make the right- of the pleader to recover his fees, 
eto., conditional upon the agreement fulfilling the 
requirements of the section. A sanotion for 
this view is to he found in 8. 29 which enables the 
Oouit to order an agreement otherwise in order “ to 
bo oanoelled If the agreement is not proved to be 
fair and reasonable, and the costs, lees, charges 
and disbursements in lespeot of thebnainess done 
fo be ascertained In the same manner as if no such 
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LEGAL PRACTITIONERS* ACT (1879), S. 88- 
Delegation of Inquiry. 

agreement had been made," (Madhavan Naif 
and Cornish, JJ.). THANGAIIMAD AYIYAB t>. 
Ebishnan. 53 Mad. 309=30 H.L.W. 876= 

A.I.R. 1930 Mad. 132=57 M.L.J. 756. 


The provisions of 8. 28 ate very wide and 

comprehensive and they include services rendered 
in respect of business done by pleaders, Mukh- 
tears or Revenue-agents even in connexion with 
cases not pending in Court. All agreements be- 
tween a legal practitioner and his client, whether 
In connexion with cases pending in Court or oases 
not pending In Court, fall within the misohief of 
the section. 6 Bur. L. T. 18 and 20 O.L.J. 445, FoU, 
{Kulwant Sahay and Allanson, JJ.). Kdnvar 
Kamakhya nabayan Singh o. kalyan Singh. 

101 I.C. 959=8 P.L.T. 175=6 Pat. 614= 

A.I.R. 1927 Pat. 17S. 

— S. 28— Suit on adjustment of accounts. 

'Suit to recover remuneration on adjustment 

of accounts ts barred by S. 23. 

The plalntifi, a pleader, acted as the legal ad- 
viser of the father of the defendant as also of his 
paternal grandmother. It was agreed between the 
parties that the plalntifi would receive his legal 
fees, if so desired, or some remunoration per day. 
An account was taken of the sums due to him for 
his setvioes, and after deduction of the amounts 
paid and of the amount relinquished, on amioable 
settlement, it was found on the 11th April, 1914, 
that a sum of Rs. 5,000 was due to him. On the 
lOlh April, 1917, the plaintiff instituted the present 
suit to recover the sum thus found due to him on 
adjustment of accounts. 

Held, that the suit was barred under S. 26 of 
the Legal Practitioners’ Act. (Ifookerjee and 
ChoUner, JJ.). KALIPADA DAS t>. DUBOADAS 
Roy. 73 I.C. 10=27 C.W.N. 769= 

A. 1. R. 1923 Oal. 677. 


— S. 28^VaIidity of agreement. 

^Where an agreement between a legal praoti- 

tlonex and his olient in rsspeot of fees or remunera- 
tion is reduced to writing but is all the same 
clothed imperfeotly in legal forms, in that it was 
not filed in Court, the equitable dootrine of part 
perfonuanoe oan be oalled in aid to supply the 
defects of forms. But if the agreement is not 
reduced to writing the dootrine cannot be of any 
help. A.I.R. 1928 All. 641 ; A.I.R. 1928 P. 0. 278 ; 
Maddison v. Alderson, 8 A. 0. 478 and 

A. I. R. 1929 Oal. 101, Sef, (fail Ali ond Chat' 
terji. JJ.). MT. RAMJHABI KUBB V. GOKHUIj 
BXNOB. 123 1.0. 408 = 11 P.L.T. 398= 

A.I.R. 1930 Pat. 61. 


CD— Delegation of Inquiry. 

If the enquiry is ontrusted to a subordinate 

Court, it is the Subordinate Court which must be 
satisfied that the person is proved to be a tout. If 
that authority is not satisfied and does not send 
up his name, the superior authority which Itself 
made no enquiries cannot iuolude the name of a 
person who has not been so recommended. iSttlai' 
man and Niamalullah, JJ.). Kapoob Ohand 

JAIN t>. BMPEROB. 1930 A.L.J. 

I.I.R. 1930 All. 611. 
"The Judge and officers mentioned in the 
section oannot delegate the task of recording the 
evidence to a subordinate officer. (A6dul SaoofJ \ 
KISHOB OHAND V. EMPBBOB. 84 I 0 

a Lah. 418=26 

A.I.R. 1939 Lali. 339, 
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LEG&L PRACTITIONERS’ ACT (1879). 8. 86- 
Delegation of Inquiry. 

under, by District ifa^istrafe on evi- 
dence recorded by Subordinate lifaqistrate illegal. 

An order urider B. 36 declaring a person to be 
tout IS not valid if made by a District Magistrate 
on evidence recorded by a subordinate Magistrate, 
as the order can only be made by the officer men- 
tioned inthe section on evidence recorded by him- 
self. (4s?iufos?i Mookerji, Ag.C.J. and Fletcher, J.). 
In the matter of NAFAR CHANDRA DOMR. 

60 I. C. 321 = 22 Cp.L.J. 209 = 24 C.W.N. 1074. 

“ The duties to bo undertalcen under the 
section cannot be delegated by any of the officers 
mentioned therein to their subordinates. {Miller, 
C.'J., Coutts and Das. JJ.). MOHANA Das u. 
EilPEROQ. 59 I.C. 322=22 Cr.L.J. 66. 

1-a. 36— Interpretation— “ Majority of members 
present.” 

— — ” Majority of members present "^Resolution 
passed by majority of votes but not by majority of 
members preseni—Yalidity. 

The expression ‘‘majority of members present” 
ip the Explanation to 8. 86 of the Legal Practi- 
tioners Act is -not the same thing as majority of 
jnembers voting. Where the only evidence on 
which a person was declared a tout wasaresolu- 
tion of the Bar Association and it appeared that 
at the meeting of the Association 64 were present 
but only 26 voted in favour of the resolution. 14 
votes being against it and the rest being neutral; 

Held, that there was no legal evidence on which 
the person could be declared a tout. (S«fotma« 
and NiamatuUah. JJ.). Badri Prasad v. 
Emperor. 1930 A.L.J. 977=A.I.R. 1930 All. 752. 

——The law does not require that all the mem- 
bers should be present at the meeting but requires 
that a meeting of the association should bo con- 
vened for the purpose of considering whether a 
certain person is a tout ; and if by a majority of 
the members present at such a meeting a resolu- 
tion Is passed, it is sufficient. A.I.R. 1927 Pat. 282. 
Dist. (Suhratoardy and Jack, JJ.). HARESDRA 

Nap.ayan V. Secy., bar associ.ition. Jamal- 
PDR, 115 I.O. 602 = 56 Cal. 800= 

A.I.R. 1929 Cal. 196. 

—8. 36— Interpretation— ” Members.” 

——Whether a resolution passed by a meeting 
of a Bar Association declaring certain persons to 
be touts was or was not regularly passed must be 
.determined by reference 'to the explanation to 
S. 36, sub S. (1) and not by reference to any rules 
framed by an Association. The Act only requires 
that “members” shall vote and that the resolu- 
tion shall be passed by a simple majority irrespec- 
tive of the rules of the particular Bar Association. 
When forwarding the resolution the Secretary of 
the Bar Association ought to state the total num- 
ber of members belonging to the Association, the 
number of those who attended the meeting and 
the figures of the votes for and against the resolu- 
tion, {Banerji and Weir, JJ.). GHAFOOB KHAN 
V. EMPEROR. H8 .I.C. 524=26 A L.J. 790 = 

9 L.R.A. Cr. 113=10 A. I. Cp R. 193 = 

A.I.R. 1928 All. 334. 

— S. 33— Interpretation— ” Specially convened.” 

The Collector of a oertaio place wrote to the 

Secretary of the Bat Association of that place 
inviting the Association to taka steps ‘‘to con- 
sidor the tout evil.” After receiving this letter a 
fnecting of the Association was held and tho mem- 


I-EGAL PRACTITIONERS’ ACT (1879), B. 36- 
Opportunity reasonable. 

bers then present appointed a sub-committee to 
investigate the prevalence of touting in the place, 
and to submit to the Association a list of persons 
whom the sub-committee considered to be acting 
as touts. That sub-committee presented to the 
executive oommittee of the Bar Association a list 
of persons whom It considered to be touts, and the 
executive committee thereupon issued a notice to 
all ‘‘resident members” of the Bar Association', 
i.e., members of the Association resident, summon- 
ing an extraordinary meeting of the Association 
‘‘to consider the tout evil.” At that meeting the 
list of names prepared by the sub committee of 
the Association was read out. 

Held, that it was a meeting ‘‘specially convened 
for the purpose” of preparing a list of touts under 
S. 36 (1). (Banerji and Weir, JJ.). GHAFOOB 
Khan v. Emperor. 118 I.C. 324=26 A.L j. 790= 

9 L.R.A. Cr. 113=10 A. I. Cr. R. 193 = 

A.I.R. 1928 All. 331. 

4 

—8. 36— Jurisdiction. 

Order declarina tout. 

The list in which the petitioner’s name as a tout 
had been published was applicable to Courts other 
than that in which the 4th Presidency Magistrate 
presided and those Courts were not subordinate to 
bis Court, 

Held, the order of the dth Presidency Magistrate 
was bad as having been made without jurisdiction 
since the power is limited by S. 86 to bis 
Court and the suits subordinate thereto. {NeW‘ 
bould and Suhratoardy, JJ,). JAOAT CHANDRA 
GHOSE V. Emperor. 75 I.C. 722=25 Cr. L.J. 84 = 

A.I.R. 1923 Cal. 434. 


—3. 36— Non-attendance of touts. 

Section '36 does not authorize the District 

Magistrate to compel the attendance of an alleged 
tout in tho proceedings or to receive orders inthe 
case, and therefore he canuot be charged under 
S. 174, Penal Code, if he fails to attend the Court. 
[Carr, J,). P. J. MONEY v. EmpeboB. 

Ill I.C. 672 = 6 Ranjf. 329 = 
29 Cr. L J. 912= A.I.R. 1928 Rang. 298. 

4 


— S. 36— Opportunity reasonable. 

Notice to show cause was served on person 

on IRth December just a few days before X-mas 
holidays began. On the re-ooening of the Court 
he applied on 2nd January for the issue of summons 
to a number of witnesses including seven Vakils. 
The Judge instead of issuing summons and allow- 
ing him to take the risk if they were not served in 
time declined to issue the summons and directed 
him to produce affidavits from the Vakils. As no 
affidavits were filed the Judge on the resolution of 
the Bar Association declared him to be a teuton 
8rd January, 


Held, that sufficient opportunity was not given 
to him to satisfy the Court that he was not a tout. 
(Sulaiman and NiamatuUah, JJ.). RlYAZUDDIN 
V. BAS ASSOCIATION. AGRA. - 

1930 Cr. C. 1018= A.I.R. 1930 All. 796; 


As S. 36 is somewhat exceptional and of a 

castio nature, a great deal of care and caution is 
scessary before action is taken against anybody 
id full opportunity should be given to the 
’grieved party to meet the case for the prosecution. 
ibdul Raoof, J.). DIWANCHAND P. EMPEBOB. 

92 I.C. 749=27 Cr. L. J- 333^ 
A.I.R. 1926 Lab. 227: 
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LEfrAL PRACTITIONERS’ ACT (1879), S. 36- 
Opportanity to ebon caaBO. 

•rB. 36— Opportunity to show caose. 

ToxU—OpporlMniiy to ihowcause mu$t he given 

’^Duties under seciion cannot be delegated. 

Before directing inclusion of a person's name in 
the list of toots it is necessary under S.36 of the Act 
t6 give the person an opportunity of showing cause 
against the inolusion. {ifitter, C.J., Coutts and 

Das, JJ.). MoHANA Das «. Emperor. 

89 I.C. 322=22Gp. L J. 66. 


— S. 36— Proceedings under. 

^ — ■Petiticn for taking proceedings under, is not 

ri^sary-Opportunity for hearing party, if given, 
is sufficient compliance with section — Enquiry need 

not heearried on in manner prescribed by Cr.P. Code. 

% 

Where a petition filed in the District Court to 
haTO a person included in the list of touts did not 
gWe sufficient paitioulars as to why his name 
should be included, 

f.ffeld, that under S. 86 of the Legal Praotitionera* 
Aot it is not necessary that there should be a peti« 
tion at all, it does not contemplate the ease of a 
party making definite allegations against an alleg* 
ed toot. There is a sufficient compiianoe with the 
section if the alleged tout is called upon to show 
cause why his name should not be included in the 
list, provided an opportunity was given to him to re- 
but the evidence tendered and otherwise toplacehis 
case before the Court. 8. 86 of the Legal Practi- 
tioners’ Aot oreates^a' special jurisdiotiou, but does 
not define the details of the mode in which that 
jurisdiotlon is to bo exeroiacd. The course to be 
adopted should be such as would do substantial 
justice to the parties brought before the Court. An 
enquiry under S. 36 cannot be oonduoted in the 
manner prescribed in Or. P, Code regarding enqui- 
ries altogether of a difierent nature. (Venkatasubba 
Sac,/.), R. Varadachariab v. | Kalya nabun- 
DAbam. 69 I.C. 483=16 M.L.W. 799= 

23 Cr. L. J. 70S=A.l.a. 1923 Mad. 188= 

i§ M.L.J. 437. 

-•S. 36— Pjocedupe. 

— 'Inserting a person’s name in the list of touts 

should proceed in accordance with the provisions 

of the Aot. It should not be done In the absence 
of legal evidence that such person habitually acted 
as tout. (Page and Mitler, J/,). Khondkab MD., 

116 I. 0. 173=49 O.L.J. 118. 


— fl. 86— Resolations of Bar Assoolatlona. 

, ' resolution passed by a Bar Assooiatlc 
aeolarlng certain persons to bo touts is metel 
e^dence upon the value of which the judicii 
officer to whom it Is sent must form his ow 
opiuion. (Banerji and Weir, JJ.). Ghapoob Kha 
v. BmpebOB. 118 I.C. 024=26 A.L.J. 790^ 

9 L.R.A.Gr. 118=10 A.LOr.R. 193 

A.I.R. 1926 All. 38 

^ — A resolution or report of a Sub-Committee . 
only seven members, out of snaasoolatlon of aboi 
Ai members, deolazing certain persons to be tout 

IS not a resolution by a majority of the membe 

JM hence it cannot be used as evidence of genen 
repute under the Explanation to sub-S. ( 1 ) of S. 8 

* ficroops, JJ.), uqam Pbasad pande 

«^;KING-BMPBB0R. 102 I.O. 340=8 P.L.T. 887: 
r.; f. 28 Op. L.J, 882=8 A.I.Op.R. aOTs 

6 Ml 867aii.X.B. 1987 Pat. 881 


LEQ&L PRACTITIONERS’ (FEES) ACT (XXI of 
(1926), S. 4— Raogoon, taxation rules. 

—8. 36— Revision. 

High Court can entertam In exercise of 

general powers of superintendence an application 
in revision from an order of District Magistrate In- 
cluding tho name of a person in a list of touts 
under B. 36, Legal Practitioners’ Act. 21 All. 181 
and A. I. R. 1928 All. 331, Bel. on. (Sulaimdn and 
Niamatullah, JJ,). Kapoor Chand Jain w. Em- 
peror. 1930 A.L.J 981= A.I.R. 1930 All. 641. 

High Court can revise order passed under 

3.36 in furtherance of justice by virtue of Govern- 
ment of India Act, S. 107. Gases reviewed, (Addison’ 
ttnd Hilton, JJ.). CHATAR BHUJ v. EmperOB. 

31 P.L.R. 542= A.I.R. 1930 Lah. 889. . 

—High Court can revise order' under S. 36t— 

Decision of District Judge against the weight of evi- 
dence is'no ground for interfererwe, 

'The High Court in the exercise of its discre- 
tion oan send for the record of an enquiry con- 
ducted by a District Judge with a view to drawing, 
up a list of persons proved to be touts, and examine 
such record and thereafter issue such orders or 
instruotioos to the District Judge aa might appear 
to be proper. High Court would not interfere in' 
the exercise of iss powers of superintendence; 
where the sole ground upon which interference - 
was asked for was that the decision of the Dt. 
Judge was against the weight of the evidence. The 
intention of the Legislature was not to allow any- 
thing of the nature of an appeal against the 
deoision of a competent Court lunder S. 86 of Act ’. 
No. 18 of 1879. High Court ‘cannot consider . 
whether the circumstantial evidence relied upon 
by a Dt. Judge, and set forth in his order, was or 
was not evidence from which High Court would 
have drawn the same inference. (Afears, G,J, and ' 
Piggott, J.)t Kashi Nath v. King Empebob.' 

74 I.C. 11=79 1.0. 693= 48 All. 676= ' 
21 A.L.J. 671=1 L.B.A. Olv. 317= 

A.I.R. 1924 AU. 69. . 

— S. 86— Sufficient enquiry, what it. 

The insertion of names of persona la the 

list of touts should be made after oonduoting a 
proper enquiry under S. 36 of the Legal Ptaotl-I 
tioners’ Aot. Where all that was done was the 
holding of a parade before tho judloial officer in 
the pteaenoe of membera of the legal profesBion, 

Held, that there was no proper enquiry, (Page 
and Mitter, JJ.). Khondakar Mahauad Makhi* 
•T’* «• 116 I.O. 173-49 113. : 


•BOn. 2— 


interpretation. 

--—The expression ‘High Court* in the entry in ' 
the Schedule refers to High Courts not established ' 
by Royal Charter and only to pleaders authorised 
T?- Courts subordinate to the 

High Courts and therefore, Art. 30 of the 
pamp Aot oloarly applies to the advooatea of the . 
late J. Cs .Court, Upper Burma. (Roherlsoti, C.J,, 
Heald and May Oung, JJ,). Jn the maitar of. 

First Grade ADVOCATES OP THE Lath Oodbt 

OP THE Judicial Oomuibsionhr op upper 

74 1.0. 913=1 Hfcng. 11^ 
A.I.R. 1924 RnnM (RB.). 

^* 9 “, (FEES) ACT (XXI of 

—8. 4— RangooDi taxation roles. - ., 

W aw governed by* 

R. 8, An Advocate Is aot preoludedtoom suing lof 
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LEGAL REPRESlJNTATlVfiS’ SUITS ACT (XII 
of 1855), S. 1— Damages for mallcloos prose* 
cation. 

bis fees. If it is alleged that the Advocate gave 
bad advice which constituted negligence in his 
duties and partial failure of consideration, as the 
part of the consideration which is said to have 
Jailed is not ascertainable in money without 
collateral enquiry, such defence cannot be put up 
in the suit and the defendant’s remedy is by sepa* 
rate suit, 4 L.B.R. 55 (P. B.), Bel. on. (Sen and 
Eeald, JJ.). Po Htin Mauno v. Saw Hla Pru. 

A.I.R. 1930 Rang. 243. 

LEGAL REPRESENTATIVE. 

See C.P. Code, 8. 2. 

LEGAL REPRESENTATIVES' SUITS ACT (XII 
of 1855). 

— S. 1— Damages for malloloas proseention. 

Bight to sue for damages for malicious prose' 
cution does not survive to a legal representative of the 
person wronged. 

Section 89 of the Probate and Administration Act 
and Act XII of 1855 are designed to protect suits for 
wrongs done to the property of a deceased person 
but do not extend that protection to compensation 
for personal injury the right to which dies with 
the death of the person injured. The right to sue 
for legal expenses or other losses caused to a per- 
son due to a malicious prosecution instituted 
against him is a personal right and it does not sur- 
vive to the legal representative of such person. 
81 Cal. 993, Disf. (Kanhaiya Lai and Ashworth, JJ.), 

Mahtab Singh v. hub lad. 

98 I.C. 590 = 48 All. 630 = 24 A.L.J. 796= 

A.I.R. 1926 All. 610. 

legatee. 

See Will. 

LEGISLATURE—Powera of. 

Sec INTERPRETATION OF STATUTES. 

LEGITIMACY. 

See (1) Hindu Law. 

(2) Mahomedan law. 

13) Evidence act, Ss. 112, 114. 

LEPROSY. 

See HINDU Law— Succession. 

LESSOR AND LESSEE. 

See (1) C. P. TENANCY ACT, 6s. lOG-117. 

(2) landlord and Tenant. 

letters op ADMINISTRATION. 

See Pros, and admn. act. 

letters PATENT— (Allahabad), (1866). 
—Power to frame rules. 

—The basis of the power of High Court to 

frame rules is the power of High Court to do all 
things that may be necessary to do in order to 
catty out the provisions of the Letters Patent and 
the C. P. Code. That being the case and it being 
only a subordinate body in the matter of framing 
of rules it has no power to so frame rules as to 
override either the provisions of the 0. P. Code, 
or the Letters Patent, [Mukerji and Bennet, JJ.). 
(CBAUDOBI) PAHUBCai ” ^ ^SINGH. 

— Cl.— 8— MlHConduct of pleader. 

■ I... Eotice issued by Sigh Court on iSth June, 
1928— Bar Councils Act coming into force on 1st 
June— Notice is ultra vires. 


LETTERS PATENT-(illahabad), (1866), 01. 10 
— MaUciouB proBecution. 

A notice was issued on 13th June, 1928, by High 
Court against a pleader calling upon him to show 
cause why he should not be dealt with under the 
Legal Practitioners Act for professional mis- 
conduct. Objection was taken by the pleader in 
view of the Bar Councils Act which had come into 
force on let June, 1928, 

Held, that the provisions of the Letters Patent, 
in 80 far as they may conflict with the ’ provisions 
of the Act, were abrogated by S. 19 (2) and there- 
fore it was necessary for the case to be either 
referred to the Bat Council or at any rate for the 
Bar Council to be consulted. The Court was not 
properly seised of the case and that the notice 
issued to show cause was, as framed, ultra vires 
and a nullity. [Boys, Weir and King, JJ.). In the 
matter of A VAKIL OF Azavgabh. 112 I.C. 214= 
51 All. 76 = 26 A.L.J. 1039 = 29 Or. L.J. 998= 

A.I.R. 1928 All. 439(F.B.); 

—Cl. 10“Court fee. 

Under S. lOof Letters Patent (Allahabad) no 

Court-fee can be levied on an appeal from the judg- 
ment of a single Judge of the High Court. [Tudball, 
J.). Bhadul PANDB V. Manni Pandb. 

63 I.C. 318=44 All. 13=19 A.L.J. 677= 

A.I.R. 1922 All. 164. 

—Cl. 10 -Cross objection. 

The provisions of the Code of Civil Procedure 

as to cross objections do not apply to appeals under 
the Letters Patent. 

Kausalia v. Qulah Kuar, 21 All. 207, Foil. {Mears, 
C.J. and Banerji, J.). MT. PURNA Kuab o. 
ManGATRai. 70 1.0. 488= A.I.R. 1922 All. 55. 


—Cl. 10— Judgment’ 

Adjudication must be final. 

The test is not what is the form of the adjudica- 
tion but wbat is its eSect iu the suit or proceeding 
in which it is made. If its edect, whatever its form 
may be, and whatever may bo the nature of the 
application on which it is made, is to put an end 
to the suit or proceeding so far as the Court before 
which the suit or proceeding is pending is concern- 
ed, or if its effect, if it is not complied with, is to 
put an end to the suit or proceeding, the adjudi- 
cation is a judgment within the meaning of the 
clause. An adjudication on an application which 
is nothing more than a step towards obtaining a 
final adjudication in the suit is not a judgment 
within the meaning of the Letters Patent. 
35 Mad. 1 ; 17 All. 442. Foil. {Sears, C. J. and 
Piaaott, J.). DB. SADIQ ALI v. ANWAR ALI. 

70 I. C. 805=20 A. L. J. 801=43 All. 66= 

A. I. B. 1923 All. li 


1. 10— Leave to appeal. 

—Leave to appeal is necessary if the judgment 
lealed against is delivered after the amendment 
,he section which makes such leave necessary. 
laiman, Ag. C. J.). DOOLABEJ 

JJAM 110 I. C. 719=50 All. 865= 

26 A.L.J. 1317=A.I.R. 1928 AU. 708. 

!. 10— Malicious prosecution. 

— In a suit for damages for malicious P*®seea« 
a the question whether the defendant had 
sonable and probable cause for 
minal proceedings against P*®*^**® Courts 
istion of fact. And where 

2r judicially considering the ejidenw, find tiat 
absence of such cause was not proved by he 
intifi the High Court cannot disturb the finding 



letters patent— (A llahabad), (1866), Cl. 10 
—Order on reviev application. 

nor is it a fit case to be certified for an appeal 
under the Letters Patent. A.I.R. 1926 P.O. 46, Rif. ; 
A. I. R. 1928 All. 837 ; (1889) A. W. N. 189 ; 

11 A. L. J. 125, i)*si. (Boys, J*.). SiTA Ram v. 
THAKUB PbASAD. 117 I. C. 619= 

A.I.R. 1929 All. 426. 

—Cl. 10— Order on review application. 

An appeal does not lie against an order re* 

jecting an application for review of judgment even 
under 8. 10 of the Letters Patent. {Banerji and 
GokiU Prasad, JJ.). TiRUAL SlNGH V. KANHAITA 
SINGH. 84 I.G, 585=21 A.L.J. 341= 

45 All. 533=4 L.R.A. Civ. 218 = 
A.I.R. 1923 All. 356. 

—01. 10— Remand. 

‘Order of remand by appellate CourlSigh 

Court upholding the order— i/o appeal lies. 

An auction*purohasor brought an objection 
under 0. 21, R. 90, on the ground that no mention 
was made in sale proolamatlon of an existing en* 
oumbranoe. His application was dismissed and be 
brought a suit and the Trial Court dismissed it. 
but the appellate Court held that the plainliQ had 
a right to sue on the ground of fraud, misrepresen- 
tation or material irregularity in the sale, and re- 
manded the oaee. On appeal High Court upheld 
the order of remand, 

Held, no Letters Patent Appeal was competent. 
39 All. 191, Foil. [Mears, C.J. and Banerjee, J,). 
GAJAOHAR PBASAD U. MUHAMMAD ABDUL 
Majid. 4 L R.A. Civ. 227=A.I.B. 1923 All. 396. 

—01. 10— Remand by aingle Judge. 

Appeal lies from an order made by a single 

Judge of High Oourb remanding an appeal to the 
lower Appellate Court for re*heaiing. A.I.R. 1926 
P.O. 166, Dist, {Meats, C.J. and Mukerji, J.). 
ISWABIPBASAD 0. SSEOTAHAL R&I. 

96 1.0. 666=48 All. 684 = 24 A.L.J. 892= 

A l.R. 1926 All. 669. 

-01. ll-‘ Civil Courts.’ 

- ‘The term “Olvil Courts” used In the Letters 
Patent, Cl. 11, does not cover a tribunal ozeated 
under a paitloular statute for a partioular purpose, 
e.g., a Court created under the U. P. Munlolpalities 
Act. (Zrtnisay, Kanhaiya Lai and Daniels, JJ.). 
Abdul Rahman v. Abdul Rahman. 

87 1.0. 61=47 All. 613=23 A.L.J. S8S= 
6 L.R.A. Oiv. 19i=A.l.R. 1926 All. 380 (F.B.). 

—01. 11— Right of appeal. 

*' "No appeal lies unless right to appeal is ex- 
pressly conferred by statute. 

The oonstltution of the High Court as a Court of 
appeal is quite a dlfiezont thing from saying that 
it has juiisdiotion to hear appeals from every 
decree or order passed by a Subordinate Court, If 
there is no law or regulation which allows an 
appeal to it, the High Court oannot aseume an 
appellate jurisdlotion. The power of revision and 
superlntendenoe, however is much wider. {Sulai^ 
man and Boys, JJ.). Kehbi Singh v. Thibpal. 

92 1. 0. 282=18 All. 101=23 A.L.J. 969= 

A l.R. 1926 AIL 118. 
—01. 12— Joint Hindu family. 

•^^-Jurisdiction under the Act m not generally 
txereisei in the case of a Hindu joint family. 

■ The jurisdiotion of the Court of Chancery with 
zfgazd to the persons and estates of infants, wMoh 
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Criticism on pending trial. 

descended to the Supreme Court o! Caloutta and so 
to the High Court at Calcutta and so to the 
Allahabad High Court by virtue of 01. (12), 
Letters Patent exists. But the High Couit^ is 
reluctant to exercise the same in the ease of a joint 
Hindu family as it is sanotioning a wholly new 
practice. 17 All. 529 and 2 A. L. J. 81, Foil. ; 
16 Bom. 634 ; 19 Bom. 96 and 25 Bom. S53, Ref. 
{Boys and Igbal Ahmad, JJ.). In the matter of 
GOBIND PBASAD. 112 I.C. 873=80 All. 709= 

26 A.L.J. d95 = A. I. R. 1928 All. 709. 

—Cl. 22— ” Court Village panebayat. 

High Court cannot transfer Criminal Proceed- 
ings pending before village panchayat. 

A village panohayat constituted under the Local 
Act VI of 1920 is not a "Criminal” Gouit within the 
meaning of Chapter II of the amended Or. F. 
Code; therefore, S. 626 would have no applioation. 
So also 8. 22 of the Letters Patent (Allahabad) does 
not apply and the High Court has no jurisdiotion 
to direot the transfer of a case from a panohayat 
constituted under the Looal Aot. 

Per Kanhaiya Lai, J, — A village panchayat is a 
Court for the purpose of B. 22 of the Letters 
Patent, and in the absence of any limitation im- 
posed by any Act, the High Court has power 
under that seotion to transfer any oriminal pro- 
ceeding pending before a village panohayat to an- 
other village panohayat empowered to take oognl* 
zanoe thereof. (Sfuurt and Kanhaiya Lai, JJ.). 
SAT NABAIK u. SABJU. 83 I.C. 350= 

46 All. 167 = 21 A.L.J. 925=25 Cr.L J. 1390 = 

A.I.R. 1924 All. 266. 

Bombay (1666). 

—Amendment of. 

The Letters Patent may he varied by legisla- 
tion or by further Letters Patent issued by His Ma- 
jesty but in general It is not open for the Letters 
Patent to be varied by mere resolutions, either of 
the Local Government or of tho Government of 
India. {Marten, C.J. and BlackwU, J.). SHERIFF 
OF Bombay v. Hoemaji Motoji & Oo. 

104 1.0. 685=51 Bom. 749= 
29 Bom. L.R. 1071=A.I.B. 1927 Bom. 821. 

—Cl. 10— Orltlolsm on ponding trial. 

■; Crifteism pending trial in pu5Iio meeting is 

improper conduct— Disciplinary action. 

While Qortaln persons were on their trial a reso- 
lution moTod by the second and supported by the 
third opponent was passed under the presidentship 
of first opponent, a Distrlot Pleader oongratulating 
them upon their saorifioe, 

Held, the opponenU acted improperly in being 
parties to a resolution of this oharaoter. Anything 
done or said whloh may amount to otltioism of 
ptooeediugs pending in a Court of Jnstioe Is oalou- 
lated to hinder the even and impartial administra- 
tion of justioe. Pleaders have privileges, bat they 
have responsibilities also, and a pleader who acts 
so as to hinder and embarrass the administration 
of justioe is guilty of "improper oonduot” within 
the meaning of those words as used in S. 26, Bom- 
bay Pleaders Act and suoh oondnot famishes 
"roasonble cause” for the . zeroise of diaoipliaary 
jurisdiction under 8. 25. {Shah, Ag.0,J. and Crmni). 
/.), GOVERNMENT PLEA DEB, HlOH OOUBT 
BOMBAY V. ViNAYAK BALWANT OHAUEAB. 

76 1.0,78=24 Bom. L.R. 1049=17 Bom. 117« 

A.I.R, 1982 Bom. 361. 
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LETTERS PATENT— (Bombay), (1865), Cl. 10— 
SuspoDBion of sanad. 

—Cl. 10— Snspenaion of sanad. 

Disciplinary jurisdiction— Eigh Court has 

full power to suspend the sanad of a pleader if he has 
been adjudicated an insolvent until he obtains dis^ 
charge. 

High Court in its disciplinary jurUdicbion has 
full power to suspend the sanad of a pleader, if he 
has been adjudicated an insolvent, until he 
obtains a discharge, if in the circumstances of the 
case, it considers that the insolvency coupled 
with the surrounding circumstances supplies a 
reasonable cause for such a suspension. It is 
largely a matter of discretion. The Chief Justice 
receiving an application of this kind can well be 
satisfied from the circumstances that are put for- 
ward that there is no objection to grant an in- 
solvent pleader permission to continue to practise, 
and in doing so he would be acting on behalf of 
the Court, but if he considers that the case is one 
where there is reason to doubt the advisability of 
granting such permission, he can ask the Govern- 
ment Pleader to bring it before the Court in its 
disciplinary jurisdiction. (Fawcett and ifirza, JJ.). 
Govt. Plbadeb v. D.N. Deshpande. 

114 I. C. 259=52 Bom. 559 = 30 Bom.L.R. 1011 = 

A. I. B. 1928 Bom. 385. 

—Cl. 12— Confitruction. 

Despatch and Report of Commissioners for 

amalgamation accompanying Letters are inadmissi- 
hie for construing Cl. 12 {Pet Full Bench, Fawcett 
and Mirza, JJ., contra). 

The Despatch of the Secretary of State which 
accompanied the Letters Patent of 1862 and of 
1865 and the Report of the Commissioners who 
were appointed in 1853 to consider the question of 
the amalgamation of the Supreme Court and the 
Company’s Courts should not be looked at for the 
purpose of construing Cl. 12 except in so far as 
they may deal with the history of the law up to 
that date and the inconveniences found in the ad- 
ministration of that law. (Marten, C.J., Fawcett, 
Kemp, Mirza, Blackwell, Patkar and Taleyarkhan, 
JJ.). HATIMBHAI U. FBAMROZ EDULJEB. 

104 I.C. 8=51 Bom. 516= 
29 Bom. L.R. 498=A.I.R. 1927 Bom. 278 (F.B.). 

—Cl. 12 — Equity jurisdiction. 

1 ■ -Per Fawcett, J".— The equity jurisdiotion of 
the High Court must be confined within the four 
corners of Cl. 12 as it at present stands. (Marten, 
C J. , Fawcett, Kemp, Mirza, Blackwell, Patkar 
and Taleyarkhan, JJ.). Ratimbhai v. FramrOZ 
Edulgeb. 104 I. C. 8=51 Bom. 616— 

29 Bom. L.R. 498 = A.1.R. 1927 Bom. 278(F.B.). 

—01. 12 — Interpretation— " Suits of every other 
description.” 

■ Third party proceedings— Cause of action 

partly outside jurisdiction— Party outside jurisdic- 
tion— Leave to proceed. 

“Suits of every other description” in Cl. 12 of the 
Letters Patent include third party proceedings and 
leave of the High Court must be obt.ained to proceed 
therein, when part of the cause of action arises 
outside the jurisdiction of the High Court and the 
third party also resides outside the jurisdiction. 
No such leave can be inferred from the fact that 
leave was obtained to issue the third party notice, 
as that does not imply a judicial consideration of 
the question. (Marten, J.). WeDD & Co. w. SHHR 
AHMED EKBAL AHMED. 59 I.C. 12 = 

21 Bom. L R. 808. 
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LETTERS PATENT— (Bombay), (1865), Cl, 12— 
Leave to sue. 

—Cl. 12— Leave to sue. 

Leave is necessary and a preliminary con- 
dition of jurisdiction. Where the defendant was 
already dead before leave was obtained under Cl. 12 
fresh leave should be obtained in respect of his 
SOLS when they are sought to be joined. Leave 
obtained against a dead person is against no person 
at all. 15 Bom. 93; A.I.R. 1921 Bom. 109 and 
20 Bom. 767, Ref. (Madgavkar, J.). Shamchan- 
DBA RAMPRATAB V. BHIKAMCHAND GANESHLAL. 
31 Bom. L.R.1002=A.I.R. 1929 Bom. 488. 

t 

When refused. 

The plaintiS, an Indian merchant, bought bul- 
lion through the defendants in London. The 
bullion was shipped and was lost on the sinking of 
the ship. The defendants had insured the gold for 
its value and upwards, with the result that plain- 
tiff was repaid his entire cost of the purchase of the 
gold plus a certain additional sum. Plaintiff con- 
tended that the defendants ought to have insured 
not for, say, five or six per cent, above the value of 
the gold as they in fact did, but for ten per cent, 
above that value. Accordingly, he claimed the 
difference between this five per cent, and ten pet 
cent. Hie claim was based solely on an alleged 
custom of the bullion market in London, 

Held, that substantial part of the cause of 
action did not accrue in Bombay. At any rate, 
the case was one of those exceptional cases where 
leave under Cl. 12 ought not to be given. A.I.R, 
1921 Bom. 828, Ril. on. (Marten, C. J. and Kemp, 
J.). Phillips a. Watkins v. Lakshminaba- 

YAN BASDEODAS. 100 I.C, 946=-. 

29 Bom.L.R. 131 = A.I.R. 1927 Bom. 660. 

■ — Under Cl. 12 leave is only required when the 
cause of action has arisen in part within the local 
limits of the ordinary original civil jurisdiction. 
(Macleod, C. J., Crump and Coyajee, JJ.). INDIA 
Spinning and weaving Co., Ltd. v.. Climax 
Industrial Syndicate. 91 1. C. 847* 

SO Bom. 1 = 27 Bora. L.R. 1281= 
A.I.R. 1926Bom. KF.B.). 

Where the suit as originally instituted was 

not merely against a wrong person, bat against no 
person at all, and the plaint was amended by 
substituting the name of his son. 

Held, the case was not one of substitution at all. 
It was a new suit against a new defendant and 
leave under Cl. 12 was necessary. (MuUa, J.). 
RAMPRATAB BRIJ MoHANDAS V. GAVRISHANKAR 
KASHIRAM. 85 I.C. 464=25 Bom. L.R. 7= 

A. I. R. 1924 Bom. 109. 

Partition swi^. 

The Court has power to grant leave in a parti- 
tion suit where part of the property is outside B_ri* 
tish India. The Court should exercise its 
discretion in not granting leave if it will tend to 
defer the final decision of the points at issue be- 
tween the parties. (Case-law discussed.) (Macleod, 
C.J. and Shah, J.). GOVIND LAL BANSI LALU. 
BAN8I LAL MOTILAL. 77 I.C. 934= 

46 Bora. 249 = 23 Bom- L.R. 1049= 
A. I. R. 1921 Bom. 328. 

Inference of. 

Merely because a notice is ordered to be served 
by registered post it cannot bo assumed that leave 
is given under Cl. 12 of the Letters Patent. It is 
extremely necessary before it can be assumed that 
. leave has been granted under 01. 12 of the Letters 
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LBTTfelta- PiT-EKT-(Borabay), (1865), 01.12— 
HatrlmonUl dlspate. 

Patent, that It must be proved that an application 
xras made to the Judge under Cl. 12 of the Letters 
Patent, and if the Judge makes the order it should 
dppear clearly on the face of it that he was giving 
leave under 01. 12 of the Letters Patent. 

Per afncfeod. aJ.— When a defendant asks the 
Court to issue a third patty notice in » 
which leave has to be obtained under Cl. 12 of 
the Letters Potent, then an applioatlon should be 
Inade to the Judge for such leave to be endorsed on 
the notice in tho same V7ay as it Is endorsed In a 
plaint. (Jlfncfeod, C. J. and Heaton, /.). 

BtAHI t). SHEB AHMED. * ?57 

49 Bom. 24=A.I.R. 1921 Bom. 198. 

<->41. 12— Matrimonial dispute. 

.Clause 19 of the Letters Patent gives the 
High Court jurisdiotlon to entertain a suit arising 
ont of matrimonial disputes between Jews, and in 
deciding it the Jewish Law must be applied *'with 
such adaptations to the oiroumstances of the case 
h's justice may require”. {Crump, J.). RACHEL 
Benjamin u. benjamin. 94 l.C. 59= 

80 Bom. 369=28 Bom.L.R. 328= 
A.I.R. 1926 Bom. 189. 

-^1. 12— Mortgage salt'-Jurlsdlotlon. 

rx—High Court has no jurlsdiotlon to grant a 
deolaratton. as to who out of two oompeting mort' 
gagesB Is a prior one when the property mortgaged 
le situated beyond the jurisdiction of the Oonrt 
(In this case in Outoh), though the mortgage trans* 
actions were entered into in Bombay, 14 Bom, 358, 
Considered ; 29 Bom. 249, Foil.; 26 Bom L. R. 585, 
Doubted. [Pratt, J.). Pranlal Tbibhcwandas 
V. GOCOLDAS DAMODAB. 86 1. C.92= 

27 Bom. L. R. 570= A. 1. R. 1923 Bom. 333. 

—Cl* 12— Mortgage suit— Maintainability. 

~ -A suit by mortgagee to enforce hie mortgage 
by sale can be maintained under 01. 12 even if the 
mortgaged property is situate wholly outside the 
Umlts of the Ordinary Original Oivil Juiisdiotion 
of the High Court, and the defendant does not at 
the commenoement of the suit dwell or oarry on 
buMness or personally work for gain within such 
limits, but the cause of action has arisen wholly or 
In^ case the leave of the Court shall have been first 
Obtained, in part within the eald limits. [Marten, 
C.J., Faxecett, Kemp, Mirea, BlacJtmll, Patkar and 
TdUvarkhah, //.). Hatimbhai v. Pbamboz 
Bduljbb. iQ4 1. C. 8=51 Bom. 818= 

29 Bom. L.R. 4g8=A.I.R..1927 Bom. 278 (F.B.). 
suit by mortgagee of land to enferoe his 
tnoAgage oan he maintained under 01. 12 of the 
deieUdant resides within the local limits of the 
ordinary original civil jurlsdiotlon of the High 
Oonrt at Re commencement of the suit. (Marton, 
C.j.,Fakoeett', Kempt Mirea, Blaekvsell, Patkar and 
TateyarhJian, JJ.). HATIMBHAI v, FRAMBOZ 
EDtiLJEB. 

104 I.O. 8 = 81 Bom. 616=29 Bom. L.R. 498= 

A.I.R. 1927 Bom. 278 (F.B.). 

12— Pleas as to jurlsdiotlon or leave— 
Valvev. 

TT-Where plea of jurisdiction or of leave under 
01.12 U not raised by the defendants at their 
earliest opportunity, i.e., in the original written 
<itotement, they ace deemed to have waived the 
ohjAhtlon. Moore 7. Oamjee, (1890) 26 Q.B.D. 244 ; 
85..;Cal. 891, Ref. on, [Madgavkart J.). Shau 


ndbA'Bamp&atap h. B^ieauohand ganesh 
“‘^1 Bom. L.R. i0l)2sA;i,M. 1929 Bom. 468. 
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LEXTERS PAXEKT-(Boinbay). (1885), 01.12-- 
‘^Sait for land”— Mortgage suit. 

— 01. 12—’ Suit for land.' - 

Per MarUn, C.J. — The words ‘ suit for land ' 

refer to suits to obtain or recover land, or alterna- 
tively to suits which substantially involved the re^ 
oovety’of land or its equivalent. The preposition 
' for * in the expression ' suit for land ’ would 
seem to indioate that the title to or pOBsessipn oL 
Immovable property must be the primary object 
of the action but the primary object of a suit to 
enforce mortgage by sale is money. 

Fawcett, J, — A suit to be one ” for land ” should 
substantially relate to land and this should prima- 
rily be judged by considering what is the nature of 
the relief sought by the plaintifi, A suit for land 
grammatically means a suit for. possession of the 
land and also covers suits for title to or oompensa- 
tlon for wrong or trespass to land which axe.pro- 
perly local ” actions 

Per Mirza,J. — A suit for land means a suit which 
Is substantially for land, that is, for the purpose of 
acquiring title to or control over land. It includes 
any suit in which a decree is asked for operating 
directly upon the land. A suit which praya. for 
any relief with referenoe to any speoifio Immovable 
property is a suit fox land. 

Per Blackwell, J, — A suit lor land means a suit to 
obtain or recover, land and does not include a suit 
substantially ” for land where a question of title 
to the land may be involved. 

Per Paf/mr, /.—The words ''suit for land” mean a 
suit in which the substantial question is the tight 
to land. [Marten, C. J., Fawcett, Kemp, Mirea. 
Blackwell, Patkar and Taleyarkhant JJ.). HA- 
TIMBAI HAZANALI V. FBAMROZ. 104 I. G. 8 = 

51 Bom. 516=29 Bom. L.R. 496 = 
A. 1 . R. 1927 Bom. 278 (F.B. ). 
— <11. 12—” Sait for land "—Administration salt. 
——In an administration suit the High Court 
oan determine the question whether certain immo- 
vable property situated outside the territorial 
limits of itB’jurisdlotion belonged to the deceased 
at the time of his death in absenoe of leave under 
Cl. 12. [Shah, Ag, C.J. and Crump, J.). Maho* 
UEOALLY ADAMJI i>. ABDDL HUSSAIN. 

79 I.G. 780 = 48 Bom. 331 = 26 Bom. L.R. 163= 

A I.R. 1924 Bom. 313. 
——Where in a suit for maintenanoe the plain- 
tiff prays for a deoree obarging her maintenance on 
a apeoifisd immovable property, the suit is. a salt 
for land within the moaning of 01. 12. 9 OaL 635, 
Diet.; 6 Bom. L.R. 956 and 14 Bom. L. R. 701, 
Foil. (Fawcett, J.). YESHVADABAI O. JANARDHAN 
RAGHONATH. 81 I. C. 776=25 Bom. L,R. 1172= 

A. 1. R. 1924 Bom. 141^ 
—An administration suit la not a suit for land 
within the meaning of 01. 19, The High Court, 
therefore, has juriediotion to try an administration 
suit though part of the estate of the deceased oon- 
sisting of land is outside Us Ordinary Original 
Oivil Jurisdiction. But ,the Court cannot deoide as 
to who is entitled to property outside its Ordinary 
Original Civil Jurisdiction, (dfoolsod, 0,J. and 

8hah, j.). abdull Hussain adamji Masala- 

WALA V. MAHOMBDALLY ADAMJI MASALAWALA 

68 I. 0. 160=46 Bom. 772=23 Bom. L.R. 1326= 

A.I.R. 1922 Bom. 443. 
-Cl. 12—” Balt for land "^Mortgago suit. 

Acoording to provisions laid downin 01 12 
and 0. P. Code, 0. 34, R. 1 the Bombay High Court 
has jarladlotlon to try suit between the mortgagor 
and prior and puisne mostgageee, even though ihd 
property la aituatoiouteida i 
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“Salt for laod’—Mortgage bqU. 


remains a suit for recovery of debts in certain 
order, the land being liable to sale in default of 
payment. A. I. R. 1923 Bom. 833. Diss. /rom ; 
21 Bom. 701 and A.I.R. 1927 Bom. 278 (P.B.). Ref.] 
A. I. R. 1925 Bom, 833, Z)tsi, {Madgavkat, J,). 
SHAMOHANDRA RAMPRATAP tJ. bhikamchand 
GANE9HLAL. 31 Bom. L.R. 1002= 

A.I.R. 1929 Bom 466. 

' In Bombay a suit by a mortgagee of land to 
enforce his mortgage by sale can be maintained in 
the High Court under 8. 12, Letters Patent even 
when the mortgaged land is situate wholly outside 
the limit of the ordinary original civil juriediotion 
of the High Court if the cause of action has arisen 
wholly within the said limits. 50 Bom. 1; A. I. R- 

1926 Bom. 1 ; 91 1. 0. 847 (P. B.), Held overruled] 
A. I. R. 1927 Bom. 278 (P. B.). Foil] A. I. R. 
1914 P. C. 67, Held distinguished in A. I. R- 

1927 Bom. 278 (P. B.). {Zafar Ali and Addison, 

JJ.). PoBsaoTTAM Das Nathu Ram v. radha* 
KISHAN. 120 I.C. 279= 

11 L.L.J. 306=A.I.R. 1929 Lah. 449- 


-■ —A suit to enforce mortgage by mortgagee of 
land situate outside the ordinary original civil 
jurisdiction of the High Court is maintainable in 
High Court as it is not a suit for land. A. I. R. 
1927 Bom. 278 (F. B,), Foil. {Marten, C. J. and 
Kemp, J.). Rajaram Tokabam t>. Central 
Bank of India, Ltd. i 04 I.O. iis=3l Bom. 7ii = 
29 Bom.L.R. 659= A.I.R. 1927 Bom. 663. 

A suit by a mortgagee of land to enforce his 
mortgage by sale is not a suit for land within the 
meaning of 01. 12 of the Letters Patent. 50 Bom. 1; 
A.I.R 1926 Bom. 1 ; 91 I.C. 847 (F.B.), Overruled ; 
14 Bom. 353, Appr. {Marten, C.J., Fawcett, Kemp, 
Mina, Blackwell, Patkar and Taleyarkhan, JJ.). 
HATIMBHAI HASSANALLT v. FRAMBOZ EDULJEE 
DlNSHAW. 104 I.C. 8=31 Bom. 516= 

29 Bora. L.R. 493= A.I.R. 1927 Bora. 278 (F.B ). 

Suit to enforce mortgage— JEorlgaged land 

situate wholly outside— Defendant dwelling, etc., 
within limits of ordinary jurisdiction of High 
Court when suit commenced —Suit can be maintain- 
ed under 01. 12. (Per Full Bench, Fawcett and 
Mir ea, JJ., oontTB,.) {Marten, C.J., Fawcett, Kemp, 
Mirsa, Blackwell. Patkar and Taleyarkhan, JJ.]. 
HATIMBHAI HASSANALLY u. PRAMROZ EDDLJEB 
DlNSHAW. 104 I.C. 8=51 Bom. 516= 

29 Bora. L.R. 498=1. I. R. 1927 Bora. 278 (F.B )■ 
- -Suits by mortgagees to enforce their rights 
under their mortgages are not suits for land with- 
in the meaning of Cl. 12 of the Letters Patent, and 
such a suit is one to realise and dispose of his and 
his debtor’s interest in the land. The object of the 
suit is not to obtain land or to obtain a declaration 
of title to land or to obtain damages for inter- 
ference with land, but to obtain repayment of debt 
owing to the plaintiS and for that purpose to realise 
the security which has been vested in him. 
14 Bom. 353 ; 22 Bom. 701, Foil The personal 
iurisdlction of the Bombay High Court is exercised 
under 01. 12 of the Letters Patent not only in oases 
where the defendants or some of them reside per- 
manently within the jurisdiction but whore, 
according to the provision of the Letters Patent, 
they have been lawfully caused to appear upon 
summons where the cause of action or part of it 
b&s &ris6xi ID Bombay. {Scotty C,J» cud y,)* 

VENKATBAO SETHDPATHT v. KHIMJI ASSDB. 

80 I.O. 442=28 Bom. L.R. 335. 

i suit based on a mortgage of land outside 

the local limits of the original jurisdiction of the 


LETTERS PATENT— (Bombay), (1863), Cl. 14- 
Oonstmotlon. 

High Court, claiming the usual mortgage decree 
for sale of the property in default of payment, U a 
suit for land within the meaning of the clause. 
Where the whole of the property is outside the 
jurisdiction, and the defendants also reside out- 
side the jurisdiction, the High Court on its origi- 
nal side cannot entertain such a suit against a 
defendant who resides outside the jurisdiction. 
14 Bom. 353, Overruled. {Macleod, C.J., Crump and 
Coyajee, JJ.). India Spinning and Weaving 
C o. w. Climax Industrial Syndicate. 

91 I.C. 847=30 Bom. 1=27 Bom. L. R. 1281s 

A.I.R. 1926 Bom. 1 (F.B.). 
Sul thy a mortgagee against property out- 
side the juiisdiotion and against the mortgagors 
living outside its juiisdiotion can be tried by the 
Bombay High Court in its ordinary original civil 
jurisdiction. {Shah, J.), GA8BAJ FOOAJl u. 
AKUBAI. 80 I. C. 1007 = 26 Bom.L.R. S39« 

A.I.R. 1924 Bom. 419. 


—Cl. 12— “Salt for land "-Salt for declaring 

charge. 

' •"•Suit to declare a charge is suit for land but 
land being outside jurisdiction Court must have 
jurisdiction in personam. 

Under Cl. 12 of the Letters Patent tha 
Bombay High Court has juriediotion tn personam 
with respect to lands situated outside its original 
jurisdiction. A suit by a vendor to declare a charge 
upon such lands for the unpaid purchase- money 
against the vendee residing or carrying on business 
in Bombay is therefore maintainable in the 
Bombay High Court in its original jurisdiction. 

A suit to declare a charge on property in Bombay 
is a suit for land so as to give the Bombay High 
Court jurisdiction over the suit which otherwise it 
would not have. Where the land is situated out- 
side the original limits of its jurisdiction the 
words "suit for land" must be read as being sub- 
ject to the qualification or proviso that the High 
Court has jurisdiction tn personam similar to 
that exercised by a Court of Equity in England 
and by the Mofussil Courts under O.P.O.. S. 16 
proviso. {Fawcett, J.). K. 0. SHBIMAN NBDAN 
Rajah kotakal v. The Malabar Timber Com- 
pany, Ltd. 80 I.C. 1049=26 Bom. L.R. 941- 

48 Bom. 625=1. 1.R. 1924[Bom. 412. 


-01. 14— CoDBtraction. ,, 

•The natural interpretation of Cl. 14 would 


e that the words "such causes of action not being 
or land or other immovable property" areintend- 
d merely to qualify the words "several causes of 
otion” that appear just before them. That Is to 
ay, in considering Cl. 14 any cause of action 
rhioh Is one for land or other immovable property 
lUst bo excluded. The word "several" in the ex- 
ression ‘ ‘several causes of action" of course 
leans "separate." A.I.R. 1927 Bom. 278 
OrtS. {Fawcett and Kemp, JJ.). TUKOJI BAO HOL- 

:aev. Sowkabai Pandhabinath. 

117 I.C. 424=93 Bom. 391 = 
31 Bom. L.R. 7= A.I.R. 1929 Bom. 100. 
•Two or more causes of action arising vrt^in 


eiurisdiotionoftheHiKh Court can beamed 
gether by the plainlifl, without any leave of the 
lurt. Clause 14 should be construed, 

,S9ible, consistently with the provisions of Br. 3 
^d 4 of 0. 2. {Fawcett and ^emp, J7.) TOKOJI 
.0 HOLKAE SOWKYAI^PANDHABWAJH^j^ 

31 Bom. L.R. 7=A.I.R. 192* ‘W- 
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letters PATENTHBombay), (1865), Gl. 14- 
EBieniiaU. 

—Cl. 14— EsBdntlals. 

- — T o bring a oasa within the font ootner s of 
01. 14 it is not necessary that there must be at 
least one oaase of action which the defendant ad- 
mits has arisen within the original jurisdiction of 
High OouTt. 16 Cal. 98, Eel. on. {Fawcett and 
Kemp, JJ.). TUKAJI RAO HOLKAB v. Sowkabai 
FAMDHABIHATB. 117 I.C. 424=53 Bom. 251 = 
31 Bom. L.R. 7=A.1.R. 1929 Bom. 100. 
— GI. 14 —Plea of Jarl^dlctlon. 

Although a defendant can set np a plea of 

want of jurisdiction in respect of a cause of action 
allowed under 01. 14 to be joined in the suit with 
a cause of action which is within jurisdiction, 
still the mere fact that defendant may succeed in 
any such plea does not deprive the High Court of 
jurisdiotion to pass an order under 01. 14. (Faw- 
cett and Kemp, JJ.). TUKAJI RAO HOC/EAB V. 
SOWKABAI PANDHABINATB, 117 l.C. 424 = 

58 Bom. 251=81 Bom. L.R. 7= 
A.I.R. 1929 Bom. 100. 

— Gl. 14— Scope. 

Clause 14 by its terms necessarily oontem* 
plateeoases where the other oauses of action are 
not within the original jurisdiction of High Court, 
and there is nothing in the clause to limit suoh 
causes of action to those arising within the extra- 
ordinary original civil jurisdiction of the Bombay 
High Conrt that Is mentioned in Cl. 18, that is to 
say, a cause of action which has arisen within 
the limits of the Bombay Presidency proper, or 
within the jurisdiotion of some Court outside that 
Presidency, but subject to its euperintendenoa. 
33 Bom. 664, Appr.; 22 Cal. 222 (P.C.), Expl. and 
Diet, {Fawcett and Kemp, JJ,). TUKAJI RAO 
Holeae V. Sowkabai fanohabinath. 

117 I. 0. 424=53 Bom. 251= 
31 Bom.L.R. 7= A. 1. R. 1929 Bom. 100. 
—Cl. 14—“ Suit fop land ” — Trespasi action. 

” ■ —The cause of action for trespass on immov* 
able property is not a cause of action for land or 
other immovable property within the meaning of 
pi. 14| if no question of title apparently arises. 
{Fawcett and Kemp, JJ.). TOKAJi Rao Holkae 
V. Sowkabai Pandharinath. 117 i.o. 424= 

63 Bom. 851=31 Bom. L.R. 7= 

' A.I.R. 1929 Bom. 100. 

— Gl. 19 — Amendmeni. 

• Amendment (1928) (o Cl, (16) %s retrospective. 
An alteration in 01. 16 of the Letters Patent of 
tho Bombay High Coart oSooted by a notifloabloo 
In the Bombay Government Gazette of 2nd 
pebruary 1928, to the efleot that no appeal from the 
judgment of one Judge of the Bombay High Ooutfe 
lies to a Division Bench, If it is made in the exei- 
oiae of second appellate jurisdiotion, except in any 
case where suoh single Judge declares that it is a 

fit one for appeal, has retrospective efieot. 
[Fawcett and STirza, JJ.). BADBUDDIN n.iSlTARAM. 
114 I.O. 241=52 Bom. 768=30 Bom. L.B. 942= 

A.I.B. 1926 Bom 871. 

The alteration in 01. 16 of the Letters Patent 

of the Bombay High Court does not entirely abolish 
a former right of appeal; It merely reatiiots It In a 
reasonable manner. {Faweeii and Mirsa. JJ,) 
BADBUDDIN V, SiTARAM. Hi I,(J, 241 b 

59 Bom. 758-30 Bom. L.R*. 948= 

_n. « ..A . A. X. H. 1928 Bom. 87i; 

■rOl. 16— Oeriifloata. 

r-— No appeal . lies under. Cl. 18 of the Letters 
ahenoa^-a Ojerttfioats of the Jiadae who 
lWB)(^Boao4 Q^.^e.spooniftEP*^ the Mge,j|g 
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LETTERS PATBST-(Bombay), (186B), 01, 18*- 
“Jodgmenf— “What Is”. 

a fit one for appeal whether such Judge be tem- 
porary or ofBoiating. A.I.R. 1926 Rang. 1 (F. B.), 
Poll. {Mirza and Broomfield, JJ.). SHBIEliAIi 

Shaikh Shabip v. ahmbd Khan Shabip khan. 
32 Bom. L.R. 624= A.I.R. 1930 Bom. 366. 


—— Amendment of 1928 applies to judgments of 
one Judge delivered after Ist February, 1929 — Do- 
olaratiou by Judge that case is fit for appeal Is 
necessary. A. I. R. 1928 Bom. 371; A. 1. B. 
1929 Mad. 381 (F.B.) ; A.I.R. 1928 Cal. 640 (F. B.) 
and A.'I. R. 1929 Bom. 241, Eef. {Murphy and 
Broomfield, JJ.). BALU HABSHET ShETPH V. 
Shbikbishna Govikd Kuekarni. 

32 Bom. L. R. 185= A.I.R. 1930 Bom. 224. 


■‘Up to Ist February 1929, leave was necessary 
under the Letters Patent of 1927 and thereafter it Is 
also neceesary under the new Letters Patent of 1928 
for an appeal from judgment of a single Judge of 
the High Court in appeal. A.I.R. 1928 Bom. 371, 
Be/. {Marten, C.J.). MATHURBHAI GARBADBHAI 

V. Nadiad City municipality. 118 l.C . 798^ 
31 Bom. L.R. 473=A.I.R. 1929 Bom. 241. 

' ■ —Oral application — Competency. 

An application to the single Judge, who has 
dispesed of a second appeal, for a deolaration that 
the case is a fit one for appeal to a Division Bench 
can be made -straightaway orally by the 
pleader, who thinks that his client should appeal, 
and that no written application is necessary In 
Bcoh a case. The pleaders should be encouraged 
to make suoh au oral application at the time, 
instead of later, when a written application will he 
necessary and arrangements will have tu be made 
for a special sitting to hear the application by the 
Judge, who will probably then have forgotten the 
faots of the case. Suoh speed is necessary because 
the certificate that the case is a fit one for appeal 
ran only be granted by the Judge who passed the 
judgment against which it is proposed to appeal. 

1^6 Rang. 1 (P.B.), Foil. [Fawcett and 
Mtrea, JJ.), BADBUDDIN V. BiTABAM. 

114 1. G. 211=82 Bom. 768=80 Bom. L.R. 948:^ 

A.I.R. 1998 Bom. 371, 

—Cl. 15—* Jad^ment.’ 


——The term “judgment” in the Letters Patent of 
the High Court means in civil oases a 'decree* and 
not a judgment in the ordinary eense, (£«r /ohfi 
Edge.) BHOQILAL 0. TEMPLB COUUITTBB. 

87 I.O. 818=6 L.R.P.C. 117=41 C.L.d. 628= 
1926 H.W.N. 474=22 H.^.W. 216= 
80 C.W N. «g=9S A L.J. 665- 
27 Bom. L.R. 879=2 O.W.H. 639= 
A.I.R. 1926 P.C. 168=49 M.L.J. 86 (M.J, 

—Cl. 16—* Judgment ’—What li. 

A finding on an issue, which does not merelT 

regulate the prooeduxe in the salt but goes futthtt 
BO as to deoide some right afieoting the merits of 
the question between the parUes, amounts tn • 

judgment from which an appeal lies under Gl l& 

82 Bom. 609; U Bom. L. 8. 841. ^ and 

1926 Bom 186. Diet. [Kemp, Ag 0. >, eSSl 
Murphy, /.). Sboy. of State v, Makbwt 
LAKHAU9BY. 33 Bom, L.R. ^ 

... A.I.R. 1930 Bom. 28ft; 

-—A suit should not be tried plaoemOal, and a 
deolalononan issueto the efieot that the fciaf*5 

the suit sho^d ptooeed can noTet amhuhtt 46 a 

judgment acDd no appeal lies £6)ia sooB MdaoikiAn 

0. OHANDRAPRABHAVATL M 

ITBom. feB. 
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LETT 0 RS PAT^T-(Bombay). (1865), c I. 18 - 

“Jodgraenf What Is. 

Order allowxnq transfer of nummary suit to 

short causes — No appeal lies. 

An order amonding the title of a plaint by omit- 
ting the word “summary" from the eame, and 

transferring the case to the short cause list, from 

the list of summary suit does not in any way affect 
tho merits of the questions at issue between the 
parties by determining some right or liability. It 
is only an order regulating the procedure according 
to which the suit is to be tried. It is not therefore 
a judgment and no appeal lies. [Macleod, C J 
and Crump, J.). MANX Lar. Chdni L4l Choksi 
V. Manx Lal Damodaedas Mouy. 86 I.c, 100= 

27 Bom. L.R. 99 = A.I.R. 1923 Bom. 159. 

OtdcT of Division Coutt tefusing to excuse 
delay in applying for leave to appeal to Privv 
Couiicil is ‘ Judgment.* 

An order passed by a Division Court rejecting an 
application to excuse the delay in presenting an 
application for leave to appeal to His Haj6stv*in- 
Council beyond the period of limitation is a 
“judgment" and is appealable as such under Cl. 15, 
Letters Patent. (Afur/en. Pratt and Fawcett, JJ.). 
NAGXNDAS MOTILAL V. NXLAJI Morabu. 

80 I.C. 862=98 Bom.' 492=26 Bom. L.R. 395 = 

A.I.R. 1924 Bom. 399 (F.B.). 

It is doubtful whether an order refusing to 

grant a sanction to prosecute under S. 195, 
Cr. P. 0., is a judgment within the meaning of Cl. 15. 

Ag. C. J. and Crump, J.'S. Abdul LATIF 
Usman v. Haji tar Mahomed. 68 1 c. 33= 

24 Bora. L.R. 817 = 23 Or. L J. 497= 
47 Bora. 270=A.I.R. 1922 Bom. 451. 

■ An order by which directions under Rr. 139 
and 131 of the High Court Rules are refused is not 
a “judgment” within Cl. 15 and no appeal lies 
against such order. 8 Beng. L.R. 433, Poll. 
i^Tacleod, C. J. and Fawcett, J.). Charan Das 
OHATURBHDJ V. Chaganlal Pitamiuroas. 

: 59 I.c. 533=48 Bom. 428=A.I.R. 1921 Bora. 320. 

Plaintiff allowed to withdraw suit loith liberty 

to file fresh suil^Judgment dealing with all points 
raised in case, 

“The Judge on the Original. Side ot the High 
Court delivered a full judgment, dealing with all 
tho points raised In the oaso, and ho came to the 
oonolusion that on the case as then presented by the 
plaintiSs, the plaintiils must fail. But the actual 
result which the learned Judge arrived at was to give 
the plaintiSs liberty to withdraw their present suit 
with permission to take such further action as 
they might be advised to take and he made no 
order as to costs. 

. Held, that the order was a judgment within 
Cl. 15. 8 Beng. L.R, 433. Discussed, f Seaton, Ag.C.J, 
and Marten. J.). NarAYANDAS Raghdn.ATHDAS 
t>. SHANTI LAL BEALABHAI. 49 Bom. 377= 

A.I.R. 1921 Bom. 267. 
T— Cl. IB— Refnsal of certificate— Appeal. 

r No appeal lies from the order of the single 

Judge refusing to make the declaration that the 
judgment is fit to be appealed against, The order 
making and refusing to make the declaration that 
the case is a fit one for appeal is in efieot apart of 
the judgment on merits from which no appeal is 
.provided by 01. 15 of the Letters P.itent. (Murphy 
and Broomfield, JJ.), BALU HARSHBT SHETYE 
V. Seri Krishna Govxnd Kdlkarnx. 

32 Bora. L.R. 189 = A.1.R. 1930 Bom. 224. 
—Cl. 15— Right of appeal. 

■ A tight of appeaWrom one tribunal to an* 

.Qtbec tribunal . which- is difiecently oonstituted 


LETTERS PATENT— (Bombay). (1865), Cl. 86- 
Difference of opinions. 


etandfl on a diff-'rent footing from the right to 
appeal from tho judgment of a tribunal where only 
one Judge constitutes tho tribunal to the same 
tribunal where two or more Judges constitute the 
same tribunal. The former creates not merely a 
remedial but a substantive right ; the latter seems 
merely to regulate the procedure of the same 
tribunal. (Fawcett and Mirza, JJ.). Badruddino. 
SITARAM. 114 I.C. 241=82 Bom. 753= 

30 Bom. L.R. 942= A.I.R. 1928 Bom. 371. 
—Cl. 15— Scope of appeal. 

In a Letters Patent appeal, the appeal Court 

is not restricted to consider the point on which 
the Judges in the Court of appeal havedifiered. 
The whole decree lies 'opou before the Judges 
hearing the Letters Patent appeal. (Macleod, CJ., 
KaHH and Kemp, JJ.). Vegjx Bhimsey & Co. 
V. BACEOO Bhaxdas. 87 I.C. 199=48 Bom. 691 = 
26 Bom. L. R. 349= A.I.R. 1925 Bom. 118. 
—Cl. 19— Jurisdiction. 

Pet Marten, C./.— Generally speaking the 

High Court has succeeded to the jurisdiction oon* 
ferred upon its predecessor, the Supreme Court, by 
the Supreme Coutt Charter. 1823. 

Though uudor GI. 19 of the Letters Patent of 
1865. the Uw and equity to be applied in each case 
coming before the High Court in the exercise of its 
Ordinary Original Civil Jurisdiction is tho law ot 
equity whioh would have been applied If the 
Letters Patent had not been issued, yet Cls. 11 
and 12 govern the local limits of the Court's 
jurisdiotion. In other words, the Court must first 
acquire jurisdlotioa under OIs. ll- and 12 before 
annlving the law or equity applicable under Cl. 19. 
(Marten, C.J.. Fawcett, Kemp, Mirza, Blackwell, 
Palkar axii Taleyarkhan, JJ.). HALIM BEAI t>, 
Framroz. 104 I.C. 8=51 Bom. 516= 

29 Bom. L.R. 498=A.I.R. 1927 Bom. 278 (F.B.). 


—Cl. 35— Restitution of conjugal rights. 
——Bombay High Court ha^ jurisdiction to enter- 
tain suit for restitution of conjugal rights by Chris- 
tian lady against her Parsi husband. 

While enacting the Divoroe Aot the intention of 
the Legislature was to enact it in such a way as to 
remove tho limitation contained in CI-. 35, Letters 
Patent. The Divoroe Aot intended It to be suffi* 
oient for one party to profess the Christian religion 
and did not require that both parties should do so, 
Tho Bombay High Court, has, therefore, jurisdio* 
tion to entertain a suit for restitution of conjugal 
rights instituted by a lady, who is a Russian and 
a Christian, against her husband who is a Parsi. 
38 Bom. 125; 20 I.C. 492. Ooerfuled; 6 M.I.A. 848 
(P.O.), Dist.] Chettyv. Chetty, (1909) P. 67, Bel. on. 
Other eases referred. (Marten, C.J., Mirza and 
Broomfield. JJ.). NINA DALAL i>. MERWANH 
Pherozshaw DALAL. 32 Bom. L.R. 1048= 

A.I.R. 1930 Bom. 385 (P.B.). 


Cl. 86— Difference of opinions. „ i. 

Appeal from a single Judge’s decision-— Bench 


earing it diJering—Opinion of senior prevails. 

The natural place to find the rules governiog the 
xeroise of the appellate civil jurisdiction over the 
ther Judges of the High Court would be the 
.etters Patent, while the natural place to 
ales Roverning tho exercise of the appellate oi 
arisdiction over the Civil Courts of 
nbieot to the High Court would bo the Civil Pio- 
edure Code. The Code makes no provision for an 
ppeal within the High Court, that is to b®?- 
iingle Judge of the High Court. This tigM of 
ppeal depends on 01. 16 of the Charter. Appeaia 
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LETTERS PATENT— (Bombay), (1865), Cl, 36— 
Scope. 

andei the Iietters Patent aio governed by the 
Letters Patent, and appeals under the Code are 
governed by the Code. Patther the Code only deals 
with appeals from oertain Courts and does not deal 
with appeals within the High Court from the deci- 
sion of one Judge of the Court to another. There* 
fore when a Bench of two Judges is hearing an 
appeal from the decision of a single Judge of the 
same High Court whether on the original side or 
the appellate, and they diCer in opinion, the opi- 
nion of the senior Judge would prevail, 26 All. 10; 
A.I.B. 1921 P.O. 6, Bef. {Marten and Pratt, JJ.). 
Pandey Da<jadu Mahab V. Jamnadas Chotu- 
UAi, Mabwadi. 76 I.G. 317= 

A.l.R, 1923 Bom. 218. 

—Cl. 86 — Scope. 

■ Pec Das and Foster, JJ, — There is no oon* 
fllot between the Code and the Letters Patent. The 
special prooedure indicated in the Letters Patent 
applies to Letters Patent appeals ; the procedure 
indicated in S. 98 of the Code applies to appeals 
from Subordinate Courts. 43 Bom. 433, Foil. 
(Dawson' Miller, C. J. on difference between Das 
and Foster, JJ.). HitENDBA SiNOH t>. RaMBSWAB 
SiNOa. 87 I.G. 849 = 88 LC. 141 = 

i Pat.l310=6 P.L.T. 634=A.LR. 1925 Pal. 629. 

• Clause 86 of the Letters Patent of Bombay is 
not controlled by S. 98 of the 0. P. Code. (Lord 

Buchmaster.) Bhaidas SaiVDAS o. BAi Gulab. 
60 I. C. 822=45 Bom. 718=48 I.A. 181 = 
19 A. L. J. 409 = 23 Bom. L. R. 623= 
33 C. L. J. 488= 25 G. V. N. 609= 
14 M. L. W. 7=1921 M. W. N. 408= 
A. I. R. 1921 P.C. 6=49 M.L.J. 519 (P.C.). 

Mil. 39-“ Final jadgment”— PinalUy of Judg* 
ment. 

• Order tn Civil extraordinary application-''' 
^0 final disposal of rights— Order is not a final 
order or a final judgment. 

The substantial portion of the order which the 
applicants complained of in their petition for leave 
to appeal to His Majesty-in^Counoil was really 

Civil extraordinary application, but 
It did not finally dispose of the.rights of the parties 
ahd the suit was left at praotioally the stage at 
which it was when filed. 

.Hsld, it cannot be said that this is a final order 
within the meaning 8. 109 (a) or that it is a final 
judgment within the meaning of 01. 89 of ' tlie 
Letters Patent. {Shah and Crump, JJ.), SHbi* 
RIWAS LAXMIPATIBAO V. HANMABT SHBINIWAS 
DesHPANDE. 79 I. 0. 210= A.LR. 1928 Bom. 39. 

"-rOl. 39— Final judgment “—Reference under 
Income* tax Acte 

deoision of the High Oourt on a refer* 

Ravenue Authority under 8. 61 
of the Indian lnoome*tax Aot (VU of 1918) is a 
judgmei^ within the meaning of 01. 89 of the 

O. /andS/wh, /.). TATA 

Revenue Authobity, 
Bombay. 64 1.C. 931=23 Bom.L.R. ii6aS 

Calcutta (1865). 

.—01. 10— Mlscondnot of pleader. 

r-- — Pleader aooepting client's vakalatnaaia and 

papers but nejt filing the appeal— No speoiflo agree- 

ment exempting hto from liability in oase of non^ 

gC^ment.of fees-Plsadet also -not substqueiitly 
to file an applloation to get extenslen'i of 
time^Keader B aoUon amount8'’to>- utit ordlnnv 
peg^enoe taut to grave profesalonal ' tolaoondtae? 


LETTERS PATENT-(CaIcntta). (1869), 01. 12— 

‘ Dwelling OF carrying on baaioesa.* 

{Rankin, C. J., C. C. Ohose and B. B. Ohose, 
JJ.). In the matter of S., A VAKIL. 114 I. C. 490= 

A.l.R. 1928 Cal. 820 (F.B.). 

—Clearest evidence of misconduct is necessary 

under tJw secticn. 

It is not very reprehensible conduct that neoes-* 
sarily amouats to that professional misconduct 
which entails the serious result of being struck ofi 
the roll of solioitors or suspended, or otherwise 
dealt with by the Court, and in respect of applioa* 
tiocs under S. 10 of the Letters Patent the Oourt 
cannot be too much oarefnl in sorntiniaing the 
materials upon wbioh the jurisdlotion of the Court 
is invoked. At all times it is a serious matter, and 
the machinery of the Court ought not to be set in 
motion, except upon the clearest evidence ol 
professional misoonduct. A Solioitor, «r» re, 1 Ir. B. 
162, Foil. {C, G, Qhose, J.), In the matter of An 
ATTOBNEY. 91 I.O. 142*62 Cal. 799= 

A. l.R^ 1926 Cal. 1084; 
—Cl. 12— Applloablllty. ‘ 

——-A suit for jndicial separation was brought by 
the wife against her husbaud. The parties word 
members of the Jewish community and professed 
the Jewish religion. The wife took out summons 
for an order on the husband to ^y to the wife a 
oertain sum on account of and towards the costs of 
the suit. 

Seld, that neither 01. 95, Letters Patent 

(Oaloutta) nor the Divorce Act applied to the case, 
but the suit came within the ordinary original oivil 
juriediotion of the High Qourt under 01. 12, Letters 
Patent, and the procedure as regards payment of 
coats was that laid down by 0. P. Oode, of wMoh 
S. 85 did not give the Court power to direct tho 
order prayed for. [jPaivjkridge, J.), B." K. iAMUEL 
V. P. H. T. SAMUEL. ’ 84C.W,N. 319:^ 

, A,I.S. 1930 Cal. 958. 

— 01. 19— Construclfon. . 

— ; — The construction ,ot 01. 12 tipon' which all 
the High Cohito are a^oed is as regards suit'^ 
for land the High Court cari take oogniranoo if the 
land 'ia sUuate'wholly within the loca^ limits or 
where the land is situate In part only within subh 
limits If leave hag been first pbtaitied ; and that 
regards suits other than those for land the '^gh 
Court has Jhtisdiotlon. if the cause q| action has 
arisen in part only within the limits'll the leave ol 
the Court shall have been first oWtaihed or Ef the 
defendant ' dwells or oairies on business or pet^ 
aonally works for gain within these limitfl. 
(Ran^n,' 0, J, ond Buckland, J.), hfANlNDB’A 
CHANDRA t). LALm()HUN RoY. l90 I.O.’ST^iT 
49 O.L.J. 212*60 Cal. 940= A.l.R. 1929 Cal. 358; 
—01. 12— Damages for converaibn of land. 

• In a suit for damages for obnteralon of land 

it is open to the plalhtlfis to'prooaed against ' any 
one or more of the Joint torWeasocs as they mhi 

elect. Therefore a suit started against one of the 
tort‘f8aSoT8, who resides in Oaroutta, oah ba.wdbwH 
maintained in Oaloutta High Court ' 18 B'lS R Ur 

Diet. {OO.Ghose and Bucklarfdi 

DAS V. OHHACAN LAL« . < > '4 M'T O VOVs 

320.W.H.2qa*I;i:]^. l9a8CaT.SK 

<J>Tr3ilug ,bn buslnflaa.^ 

The dwelling 05 oatrying on business mn«a 

be of all -the defendants. la 

.a . ■ t<& r 


• » 


10* Ito.- Ml =. Bl q«jy jH. 
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LETTERS PATfiNT-(Caloutta), (1865). Cl. 12- 
Jarisdiction before 1908. 

—Cl. 12— Jurisdiction before 1903. 

The jurisdiction of the High Court as it 

stood in 1903 when the Civil Procedure Code was 
republished depended upon S. 9, High Courts Act 
of 18Si. It was to have such power and authority 
as Her Majesty may by Letters Patent grant and 
direct. (Rinkin,CJ.andBuckland,J.). MANINDRA 
Chandba V. Lalmohun. 120 1. C. 577— 

49 C.L.J. 212 = 36 Cal. 940=1.I.R. 1929 Cal. 358. 
— 01. 12— Jurisdiction, extent of. 

■ 'Sigh Court has jurisdiction to pass a decree 
in personam regarding properly outside its jurisdic- 
tion~^But Court will not pass a decree unless it is 
enforceable effectively by personal obedience. 

Both in India and in England the High Courts, 
for the purpose of doing equity, posseso jurisdio* 
tion to pass decrees in personam which may afieot 
immovable property situate beyond the jurisdic- 
tion of the Court. But while this jurisdiction In 
equity is to be exercised at the discretion of the 
Court, the Court will act in compliance with limi- 
tations upon its discretion which have long been 
established. Moreover, the Court will not pass a 
decree in personam which indirectly aSeots foreign 
land unless the decree can effectively be enforced by 
the personal obedience of the defendant within the 
jurisdiotion. It will not pass a decree that will 
operate in the Courts loci silus merely as a brutum 
fulmen (law which is not respected or obeyed.) 
(Page, J.), GOKUL DAS v. CHAQAN Lal. 

104 I. 0. 721 = 54 Gal. 65S=A.I.R. 1927 Cal. 768. 
—Cl. 12— Objection to jurisdiction. 

No leave obtained as to property out of 

jurisdiction— Objection as to jurisdiction can bo 
taken for first time at appellate stage — High Court 
has no jurisdiction as to suoh property. (Rankin, 
C.J. and BucJcland, J.), Hanindba Ohanoba v. 
LALMOHUN Roy. 120 I.C. 577= 

56 Cal. 949=49 C.L.J. 212=A.I.R. 1929 Cal. 358. 
—Cl. 12— Scope. 

—Although the legislature had power In 1908 
to override the Letters Patent the legislature has 
not by introducing S. 21, C. P. Code, overridden 
the provisions of Cl. 12. (Rankin, C.J. and Buck' 
land, J.). MANIMDBA OHANDBA V. Lalmobon 
BOY. 120 I. 0.577=49 C.L.J. 212 = 

56 Cal. g40=A.l.R. 1929 Cal. 358. 
—Cl. 12—“ Balt for land.” 

■ A suit by trustees under a oomposltion deed 
regarding certain properties within the original 
jurisdiction of Calcutta High Court does not cease 
to be a suit for land merely because the properties 
have been entirely swept away by prior encumbran* 
03r8. (Rankin, C.J. and Buckland, J.). MANINDRA 
CHANDRA V. LALUOHUN ROY. 120 I.C. 577 = 

56 Gal. 940 = 43 C.L.J. 212=A.I.R. 1929 Cal. 358. 
.. A suit for declaring a person as secured 
creditor of land in a suit for land and if the land 
in question is outside the local limits of the 
ordinary original jurisdiction of the High Court, 
the High Court in the exercise of its ordinary 
original jurisdiction cannot try the suit. 
19 Cal. 361, Not foil. But see A.I.R. 1927 Bom. 278 
(F.B.). (Lort Williams, J.). J. 0. OALSTAUN V. 

Diana Sabkies. 117 I.C. 854=33 C.W.N. 44= 

56 Cal. 224= A. I. R. 1929 Cal. 227. 
—Cl. 12— “Suit for land “—Administration of 
trust. 

■ If a suit is brought for the administration of 
a trust whioh inter alia relates to immovable 
porby situate outside the jurisdiotion of the High 
QoHrt, and tho only relief sought is that the true* 



LETTERS PATENT-(Calcutta), (1865), Cl. 12- 
“ Suit for land “—Specific performance. 

tee should ba ordered duly to carry out tho trust 
the suit is not a suit for land. But if the reliol 
claimed is not confined to an order for the enforce- 
ment of the trust, and the applicant claims, e.g., 
a declaration of his right to tho possession of trust 
properties situate outside the jurisdiotion, then 
tho suit would be a suit for laud, and tho Court 
would have no jurisdiction to entertain it. (Page, 
J.). GoKUL Das V. Chagan Lal. 

104 I.C. 721=54 Cal. 655=A.I.R. 1927 Cal. 768. 
—Cl. 12—“ Suit for land “—Mortgage. 

The practice of the Calcutta High Court for 

more than half a century has been to regard suits 
for the enforcement of equitable mortgage of pro* 
perty situate outside the jurisdiotion as suits lot 
laud. A.I.R. 1927 Bom. 278 (P.B.), Not foil. 
(C.C. Chose and Buckland, JJ.), Satyabarati 
Sen V. Gopal das. 120 I.C. 720= 

49 C.L.J. 239 = A.I.R. 1929 Cal. 873. 
- -Mortgagee's interest is an interest in land. 
(Lort-Williams, J.). J.O. GALSTADN v. DiANA 
SABKIES. 117 I.C 894= 

33 C.W.N. 44 = 56 Cal. 224=A.I.R. 1929 Cal. 227. 
—Cl. 12— “Suit for land “—Originating sum- 
moDB. 

The expression “suit for land and other im* 

movable property" in Cl. 12 means suits in whioh 
having regard to the issue raised in the pleadings 
the decree or order will effect directly the proprio* 
tary or possessory title to land or other immovable 
property. 

Where tho substantial objects for which the 
originating summons is taken out are claims inter 
alia that plaintiff is entitled to whole of residuary 
estate of the testator and that certain dedications 
of properties made debutter under a will is void 
and construction of a will is sought merely in 
furtherance thereof, the proceeding is “a suit for 
land," for if the Court determines these Issues the 
orders made thereon will necessarily affect title to 
immovable property situate outside jurisdiction. 
29 Bom. 249 and A.I.R. 1927 Cal. 768, Ref. (Page, J.). 
pROVAS CHANDRA V. ASHUTOSH MUKBRJI. 

122 I. G. 197 = 56 Cal. 979= A.I.R. 1930 Cal. 258. 
—Cl. 12— “Suit for land “—Share In sale pro- 
ceeds of house. 

"Suit for land " means a suit in which having 

regard to issues the decree will affect directly title to 
immovable property — Suit claiming share in _ sale 
proceeds of ancestral dwelling house is not a suit for 


land. 

The term “ suits for land or other immovable 
property" is not limited to suits in whioh the 
plaintiff seeks to recover possession of land or 
ether immovable property, but means suits In 
which, having regard to the issues raised in the 
pleadings, the decree or order will affect directly 
;be proprietary or possessory title to land or other 
mmovable property. 

Where the claim is to a share of the proceeds 
■esulting from the sale of an ancestral dwelling 
rouse outside the High Court's jurisdiotion, the 
iuitisnot “a suit for land or other immovable 
iroperty " within Cl. 12. A.I.R. x 

FB,),Re/. Butseek.l.R. 1927 Bom. 278 (P.B.), 

iverruliny 50 Bom. 1. (Page. J.). 

3HAGAN LAL. 104 I. C. 721*S* Cal. 685= 

A.I.R. 1937 Cal. 768. 

-Cl. 12-“ Suit for land “—Specific perform- 


ance. 

——A suit for speoifio performance 
mont to mortgage lands outsido the 


of an agree- 
jurisdiotion, 


k 
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UIXERS PATEHT-(Oalcutta), (1865), Cl. 12— 
“Salt for laad"— Speoific performanoe and 
damages. 

even if the title is accepted, is a suit for land 
ffithia the meaning of Cl. 12 of the Chatter. 
{Qreaves, J.), RaTANCBAND DEABAMCBAND v. 
GOBIND Lal Dutt. 66 I.C. 484=48 Cal. 882= 

A.I.R. 1922 Cal. 328. 
12-'"Sait for land "^Specific performance 
and damages. 

■ — A Buit for specihe performanoe of an agree- 
ment made in Calontta to sell a tea estate in Assam 
and for damages, the agreed piioe under which had 
also to be paid in Calcutta, is not a suit for land 
within the meaning of Cl. 12 of the Letters Patent 
and the High Court has jurisdiotion to entertain 
the suit, having regard to the faot that the agree- 
ment which it was sought to enforce was made in 
Oaloutta. (Sanderson, G. J. and Richardson, J.). 
Naqendba Nath Chowdhuby v. ebaligool 
Company, Ltd. 70 I.C. 92=49 Cal. 670= 

27 C.W.N. 6S=A.1.R. 1922 Cal. 443. 
-Cl. 12— ‘ Soit Meaning of. 

1 Proceeding commenced by taking out 

ing summons is suit, 

A proceeding which is oommenoed b 7 taking out 
an originating summons suppoibod bj an affidavit 
is a suit within the meaning of that term in Cl. 12. 
The term “suit'* in 01. 12 is not to be construed in 
a restricted sense. An originating summons is 
therefore to be deemed a suit. If the law were 
otherwisQ, a ready method would lie at hand for 
evading the limits set to the jurisdiotion of the 
Court under Cl. 12. 22 Mad. 256; 29 Bom. 249; 
A.I.R. 1927 Cal. 281; A.I.R. 1929 Cal. 227 and In re 
FaxBsitl, 80 Ch. D. 281, Rel. on. (Page, J.). PROVAS 
OHANDBA V. ASBDTOSHMUKHBRJI. 122 I.C. 197 = 

S6 Cal. 979=A.I.B. 1980 Gal. 258. 
*^01. 13— Appeal. 

——The judgment of a Judge on the Original 
Side tzansiorring probate proceedings to the High 
Court under 01. (19) is not appealable. 47 Cal. 1104, 
Bel. on. (Sanderson, C.J. and Panton, J.), Pran 
KUMAB V. Dabpobari Pal. 100 I.C. 797 = 

54 Oal. 126=31 0. W. N. 254= 
A.I.R. 1927 Cal. 281. 
’——An order of a single Judge transferring a suit 
from the Small Cause Court to the High Court for 
trial is not a judgment within 01. 15, and henoe no 
appeal lies from the order. (Mookerjee, Ag. C.J. and 
Fletoher, J,). Khatizan w. Somairam Daulat* 

80 I.C. 963= 47 Cal. 1104. 
—Cl. 13— For parpoaeB of justloe." 

— Balance of convenience must be constderrd. 

The question of a transfer of a suit from a Sub« 
Judge’s Court to High Court “for purposes of 
justice’* within the meaning of 01.18, Letters 
Patent, is to be determined by lefetenoe to the 
oironmstances of each ease, and the balance of con- 
venience, having regard to those oiroumstanoee, is 
one of the matters for consideration. (Pearson, J.). 
Brojo GOPAL NAIK t). Lakshmoni Dassi. 

tt07=A.I.R. 1927 Cal. 701. 
—01. 18— Salt —Meaning of. 

• Proceedings for the grant of probate which are 
contested come within the meaning of the word 

T 0/ Colonel 

^hnSheUon, deceased, (1846) Montrion’s Rep. 167 
on. (Sanieraon, O.J. and Panion, J.), Prah 
KCMAB «. DABPOHARI pal. 100 I.C. 797=5 

^Cal. 126=81 C.W.N. 264= A.I.R. 1927 Cal. 281, 
^1. 16— Amendment, appUoabllUy ef. 

date of presentation of the second appeal 

^(<10 Sigh OooitiB not thodate.whiohdetezmineB 


LETTERS PATENI-(Galoatta), (1865), 01. 15 
—Certificate. 

the applicability of the amended 01. 15, requiring 
permission of the deciding Judge, for further 
appeal, but the date of institution of the suit is, in 
each case, the determining factor. Colonial Sugar 
Refining Co. y. Irving, (1905) A. 0. 369, Foil. ; 

A. I. R. 1927 P. C, 242 ; 32 Bom. 337 ; 8 Bom. 214 ; 
16 Cal. 267 ; 3 Cal. 662 and 3 B. H. 0. R. 166 ; 
Disc. (Rankin, C. J„ C. C, GJiose, Suhrawardy, 

B. B. Chose and Page, JJ.). Sadab Ali v. DOLI* 

LDDDIN'OSTAQUR. 113 I.C. 43 = 

48 C.L.J. 150=56 Cal. 512= 
32 C. W. N. il30 = A.I.R. 1928 Gal. 640 (F.B.). 

—Cl. 15— Appeal — Difference of opinion in DIyI* 
sional Bench. 

Where appeal was heard by a Divisional 

Bench and there was a diflerence of opinion, the 
Senior Judge bolding that the appeal should be dis* 
missed while the other was in favour of allowing 
the appeal in part, and they held that as there was 
a difierence of opinion and there was no majority 
varying or reversing the decree appealed from, the 
appeal should be dismissed, 

Seld, that against this decision an appeal under 
Cl. 16 of the Letters Patent was clearly oompetent. 
(Newbould, B.B. Chose and Page, JJ,). Suresh 

CHANDRA MUKERJl v. SHITI KANTA BANERJEE, 
78 I.C. 679=51 Cal. 669=28 C.W.N. 637= 

A.I.R. 1924 Gal. 855 (F.B.). 

—Cl. 15— Appeal— Insolvonoy proceedings. 
—An appeal lies from an order by the High 
Court refusing to set aside an order for the exami- 
nation of witness passed by the Registrar in insol- 
veuoy under B. 86 (1). (Sanderson, O.J. and Richard- 
son, J.), SUiCHL.\L KAENANI BAHADDB t>, OFFI- 
CIAL ASSIGNEE, CALCDTTA. 66 1 C. 713= 

48 Cal. 1089 = 25 C.W.N. 790= A.I.R. 1921 Oal. 83 . 

—Cl. 15— Appeal— Orders under Companies Act. 

—Order under 8. 215, Comi>antes Act, depriving 

creditor of all rights to take advantage of toittditio tip 
proceedings w appealable, ^ 

An order depriving a creditor, who has a olalm 
which he has long ago put in the form of a proof of 
debt against a company, and which the liquidators 
we willing to admit, of the benefit of the company's 
winding-up proceedings, is an order which doptivea 
him, of a substantial and important tight, and it 
cannot be held that such an order is not appeal- 
able by reason that it is not a judgment under 
01. 16 of the Letters Patent. (Rankin, C.J. and 
Mukerjt, J.). LEVY BROTHERS AND KnoWLES 
Ltd. V. BDBODH Kdmar. loa ix. 659* 

81 C.W.N, B94=A.I.R. 1927 Oal. 689, 
— 01. 15 — Oertlfloate. 

-A second appeal oame up for hearing beforo 

two Judges of the High Court on 9th February 
1928. The Judges differed in their opinion and the 
case was disposed of under 8. 98(2) Instead of boina 
referred to in pursuance of the proviso to 8 98 

O. P. Code. The amendment to 01. Ts? Letter 

Patent, came into force on 14th January, 1928. 
Application for certificate under the amended 
clause was refused. An appeal having been prefer- 
red againeb this ordefi r 

oeitifloate is a condition attached by 
tte amending Letters Patent only to the case of a 
^dgment of a single Judge and the right of anneal 
given In the case of a difierenoe of opinion wJere 
the Judges are equally divided is dealt witt in 

*“^“8 deleted altoge^! 
No appeal thoMfora lay from the refusal to nant 

6uch . ^Sankin, O./.rc.afi^ 
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LETTERS PATENT— (Calcntta)— (1865), Cl. 18 
— Judgment— Refaaal to discharge recelYor. 

Suhrawardy, B. B. Ohose and Page, JJ.). Ram 
Charan V. Hamid ali. 114 i c 493— 

56 Cal. 507=32 C.W.N. 1153= 
A.I.R. 1928 Gal. 819 (F.B.). 

—Cl. 15— Judgment— Refosal to discharge re- 
ceiver. 

- Where a Receiver was appointed in a parti- 
tion suit on the footing of intestacy, 

Held, that an order refusing to discharge the 
Receiver is appealable under the Letters Patent. 
(i?a7ifein, C.J. and C.C. Ohose, J.). Baidyanath 
8 ein u. Rajendranath Sein. 52 C. L. J. 66, 

—Cl. 15— ‘ Judgment what Is. 

The right of the appeal to the High Court 

depends upon Cl. 15 and whether or not the deci- 
sion of the learned Judge appealed from is a 
judgment, depends upon whether or not so far as 
he is ooncerned he finally decided the rights of the 
parties as regards the question on which the appeal 
is based. (Bankin, C.J. and C. C. Ohose, J.). 
(MAHANT) MDRLIDAS V. BAIJNATH Das-Ram- 
NATH Das. 57 Cal. 736 = A.I.R. 1930 Oal. 623. 

- — Order admitting appeal filed after limitation. 
The mere oiroumstance that an order puts in 

peril the finality of a decision given in a person’s 
favour does not of itself make that order a 
judgment within the meaning of Cl. 15, Letters 
Patent. A decision under 8. 5, Limitation Act, 
admitting an appeal after the period of limitation 
prescribed merely declares that an appeal is enter- 
tainable. It is not a “judgment” and no appeal lies 
against it under Cl. 15. 33 Cal. 1323 ; 43 Cal. 857 ; 
A. I. R. 1924 Bom. 399 ; A. I. R. 1922 Cal. 407; 
9 Cal. 482 (P. C.) and A. I. R. 1917 P. C. 179, 
Bef. {Rankin, CJ., Suhrawardy and Graham, JJ.). 
BROJOGOPAL V. AMARCHANDRA. 

114 LC. 88=32 C.W.N. 985 = 56 Cal. 135= 

A.I.R. 1929 Oal. 214 (F.B.). 
—An order under 8. 195, Companies Act, 
made by a Court directing the directors of a 
company to appear before the Court foresamination 
as to their dealings in respect of the aflaits of a 
company is not a judgment within the meaning of 
Cl. 15, Letters Patent (Calcutta) and therefore is 
not appealable, (C. C. Ohose and Buckland, JJ,). 
MADAN GOPAL DAGA V. SAOHINDRA NATH SEN. 
109 I. C. 764=SS Cal. 262= A.I.R. 1928 Cal. 295. 

— Order giving unconditional leave to defend 
on ft summons under Chap. 13-A of the Original 
Side Rules is not a judgment within the meaning 
of Cl. 15 of the Letters Patent. For deciding 
whether an order is a judgment or not, each case 
must be decided on its own facts and the nature of 
the order. (Sanderson, C. J. and Rankin, J.). 
Meqhjeb Mansing v. Kalooram lachmi- 
naraiN 96 I.C. 182=53 Cal. 776= 

30 C.W.N. 706 = A.I.R. 1926 Cal. 842. 

^An order setting aside ex parte decree and 

the execution proceedings consequent thereon, on 
the ground that summons was not duly served, is 
not a “judgment” within Cl. 15 and is not, there- 
fore, appealable. [Sanderson, C.J. at^ Buckland, 
J,). baldeoDas V. Shubchdrn das. 

^ 91 I.C. 965=30 C. W. N. 104- 

A.I.R. 1926 Cal. 327. 

Where the order was that upon security for 

a certain amount given within a certain 

time, the defendants should have leave to defend, 
but that in default of the defendants giving secur- 
ity within the time aforesaid, a decree was to be 

drawn up. 


LETTERS PATENT-(Cal6Qttft), (1863), Cl. 18- 

Scope of appeal. 

Held, that it was a judgment within Cl. 15. 
{Sanderson, C.J. and Buckland, J.), ChatTD Lal 
V. Marwari Commercial Bank. Ltd 

96 I. C. 839 = 30 C. W. N. 298= 
A. I. R. 1926 Oal. 668, 

The judgment given upon a case stated by the 

Commissioner of Inoome tai under 8. 66 (2) of the 
Income-tax Act, 1922 is merely advisory, made by 
the Court in the exercise of its consultative juris- 
diotioD, and is not a judgment within the meaning 
of Cl. 15 of the Letters Patent. {Chatierjea, 
Greaves and Panton, JJ.). Probhat Chandra 
Barua V. Emperor. 87 I.G. 653= 

29 C. W. N. 398=52 Oal. 846= 
A.I.R. 1925 Gal. 698 (F.B.). 

An order dismissing a suit for want of pro- 
secution under B. 86, Chapter X of the High 
Court Original Side Rules is a "judgment” within 
the meaning of Cl. 15 of the Letters Patent and Is 
appealable. {Satiderson, C.J. and Walmsley, J.). 

Udoychandpanna Lal V. Kbetsidas Tilok* 
CHAND. 81 I.C. 1048=81 Cal. 905= 

28 C.W.N. 916= A.I.R. 1924 Cal. 1023. 

No appeal lies from an order made under 

0. 9, R. 9 restoring a suit, the order not being a 
judgment under Cl. 15 of the Letters Patent. 
(Sa»iderson. C.J. and Richardson, J.). MahABAJ 
KiSHOBE KHAUNA V. KiRAN SHASHI DASI. 

691. C. 820=49 Cal. 616= A.I.R. 1922 Cal. 407. 

A decision which sets aside an abatement is 

a " judgment” within the meaning of 01. 15 of the 
Letters Patent, and is therefore appealable, (^an- 
derson, C.J. and Richardson, J.). Sarat CHANDRA 
Sarkar V Maihar Stone and Lime Co., Ltd. 

67 I. C. 917 = 49 Cal. 62=A.I.R. 1922 Cal. 335. 

Suif on behalf of a lunatic-^Applicalion to 

take plaint off the file—Dismissal^Order of, is not a 
* judgment.' 

Where in a suit instituted on behalf of a lunatio 
defendant applied for plaint being taken ofi the file 
or for an inquiry whether it was properly institut- 
ed and whether it was for the benefit of the luna- 
tic and the trial Judge dismissed the application 
on the ground that on evidence before him that can 
be given upon a mete interlocutory application, he 
was not prepared to hold that the suit was mala 
fide or entirely unsubstantial so that there would 
be an abuse of the process of Court and the defend- 
ant appealed under Cl. 15 of the Letters Patent, 

Held, that the order dismissing the application 
was not a judgment within the meaning of 01. 15, 
Letters Patent, as it does not determine right or of 
the liability aSeoting the merits of the controversy 
between the parties. 8 Bom. L.B. 433, Referred to ; 
47 Cal. 611 and 23 0. W. N. 1017, Dist. ; 
Porter v. Porter, (1888) 37 Ch. D. 420, Bef. to. 
{Sanderson, C.J. and Richardson, J .). GOUE MOHAN 
MULLIOK V. MOYAN MANJUBI DASSI. 

69 1.0.915=26 C.W.N. 242=A.I.R. 1922 Cal. 172. 

—Cl. 15— Orders in reYisIon. 

-The orders which are made non-appealabie 

are all orders made in the exercise of revisional 
jurisdiction and an appeal cannot be maintained 
to test whether an order which purports to have 
been made in the exercise of revisional ]«isdmtioil 
was or was not made without jurisdiction. 9 tai. 
482 (P.O.), Dist. {Uookerjee and 
B.OMKEO 3-h . BH.T ^ ^ «7. 

l2L^iran%‘’;ea7u‘r ‘ci. 15. the Court i. not r. 
quirod to confine itself to facte and oiroumBtftnoeB 
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■tBTTBRB PATEHT— (Calcutta) (1885)— Cl. 13— 
Scope of appeal. 

as disolosed by the judgment appealed against 
under Letters Patent bat is entitled to look into 
the judgment of the lower Appellate Court. A.I.R. 
1921 P. C. 80, Ref. {Rankin, G.J. and. Mukerji, J.). 
JOGBSH CHANDBA ROYt>. SASI KCMAB. 

34 C.W.N. 97= &.I.R. 1930 Cal. 321. 

—A Benoh constituted to hear an appeal under 

8. 15, 01. (3) of the Letters Patent is not compe* 
tent to consider the question as to whether the 
decision of the Division Benoh upon a matter upon 
which both the Judges were agreed is or is not right. 
{Chatterjea, Greaves and Panion, JJ.). Probhat 
OBANDBA BABUA V. EMPEBOB. 87 l.G. 653s 

29 C.W.N. 398=52 Oal. 546= 
A.I.R. 1925 Cal. 598 (F.B.). 


^I. 17— Scope of jurisdiction. 

■ -Original Side of Bigh Court has jurisdiction 
to appoint guardian of person and property of 
minor. 

There is no restriotion in the powers granted to 
either the Supreme Court or the High Court whioh 
limits the exercise of guardianship jnrisdiotion to 
the town or to European British subjects and even 
if any such limitation exists, it does not apply 
where person who is outside the limits of ordinary 
original jorisdiotion or who is nob a European 
British subjeot desires to avail himself of the 
jurisdiction of the Court and there is no opposition 
thereto. 2 Cal. 357; 21 Bom. 137 and 2 N. W. P. H. 
0. R. 79, Ref. and 21 Oal. 206. Disi. (Lorf- 
Williams, J.). Tabunchandba GHOSH, In re. 

S7 Gal. 833=A.I.R. 1930 Gal. 598. 
J— Cl. 25— Procedure. 


— -The initial step Is for the trial Judge to 
reserve a point of law or for the Advocate-General 
to grant a oeitifioate. The suooessive stages of the 
process whioh follows inevitably may be enume- 
rated : — 

— (i) The Court reviews the entire case or suoh part 
Of it as may be necessary. 

(ii) The Court finally determines the pointer 
points of law reserved or certified, 

(ill) The Court thereupon alters the sentence 
passed by the Trial Court. 

(iv) The Court passes suoh judgment and sen- 
tence as shall seem tight to the Court. 

, The term “ thereupon ” most be oonstrued with 
reference .to the context; and It may, with good 
^son, be interpreted as equivalent to “upon final 
determination of the point of law reserved or oertl- 
§ed in favour of the prisoner.’’ It is not neces- 
sary that the oontention of the prisoner should 
succeed in its entirety; if the opinion of the trial 
Judge on the point reserved or certified, whioh 
lorms fta iDgrodiont of ths idasouB foe oouTlotion 
and sentence, is nob supported, ‘ the oonviotion 
cannot be sustained, and It then becomes open to 
the Court to alter the sentences passed by theitrial 
Judge. (IfooJwjM, Richardson, 0,0. Ohose, Cuming 

OMPage , JJ ,), empbbob v. Babendra Kumar 

QHOS®* 811.0. 353=28 O.W.N. 170s 

3B O.Ii.J. Ills28 Cr.Ii.J. 817 = 

-1«1 T I 182i0aI.287 (P.B.), 

—Cl. 26— Joint tplal. ' 

— 'Where a J udge In hie discretion under B. 989, 
Gr. P. 0. desires to try a number of accused jointly 
H 18 not a matter for interference on a oertlfloate of 
tte Advocate-General ondei OU 96 of the Letters 
Patent. A defective summing up to the jury 
uiesri il onuses a failure of jnstioe is no ground 
»*«e?otBbig n. oonvlotloR,. (5faohi»,.0./. , Priwep, 


LETTERS PATENT— (Calcutta). (1883), Cl. 28- 

Yerdlct of jury. 

Eill, Harrington and Brett, JJ.). EMPEBOB 0. 
CHARU CHANDEB MUKERJEB. 78 I.C. 986 = 

25 Cr. L.J. 294=38 C.L.J.309 (F.B.). 

—Cl. 26— Powers under 8. 537, Cr. P. Code. 

Per Rankin, J.— Section 537 is applicable 

under Cl. 26 of the Letters Patent. \J7almsley, 
Rankin, Cuming, B.B. Ohose and Chakravarii, JJ,), 
EMPEBOB «. Colin ilACKENZIE Mackay. 

93 I. C. 33=53 Cal. 350=43 C.L. J. 310= 
30C W.N. 278=27 Cr. L.J. 388= 
A.I.R. 1926 Cal. 470 (F.B.). 

—Cl. 26— Procedure. 

■ ‘Advocate-General must hear both sides — Alle* 
gation by parties must be verified. 

Par Mookerjee and Richardson, JJ. — It is dear, 
on the language of Cl. 26, that the Letters Patent 
requires that the oeitifioate should lefieot the 
judgment of the Advocate-General and is pre- 
sumably granted in the interest of justice after 
careful consideration of all available materials. If 
that judgment is founded on incomplete materials 
or inaccurate allegations, its weight is obviously 
diminished in a corresponding degree. In a case 
where the error ascribed to the Judge depends on 
the evidence adduced at the trial, it is plainly 
desirable that the notes of the evidence, as 
recorded by the Judge, should be laid before the 
Advocate-General when he was esked to grant the 
certificate. The requisite materials can always be 
obtained on application to the Jndge. The Advo- 
oate-General must hear not merely Counsel for the 
prisoner, but also Counsel for the Crown before he 
grants the certificate. The allegations embodied 
in the petition to the Advocate-General should be 
verified by Counsel present at the trial or by other 
reeponaible person. {Uookerji, Richardson, C, 0» 
Ohose, Cuming and Page, JJ.). EmpebOb t>. 
BABENOBA EUMAB GHOSB. 81 1.0. 3S3s 

28 C.W.N. 170=38 C.L.J. 411=25 Cr. L.J. 817= 

A.I.R. 1924 Gnl. 257 (F.B.), 
—Cl. 28— Yerdict of Jury. 

-Per ilanfcm, 0. /.—The verdict of the jury 

cannot be allowed to stand unless the High Oonit 
in review under Cl. 26 be of opinion that the same 
verdict would have been arrived at, had they been 
oorreotly and sufficiently directed. It Is not open to 
direct retrial in such a case. 47 Oal. 671 (F. B.), 
Rel. on. 

Per 0. C. Ohose, /.—The word “thereupon” 
means that the determination of the point or points 
of law reserved or certified must be in favour of the 
prisoner before the Oonrt can interfere with the 
oonviotion and sentence. If it be found that the 
opinion of the trial Jndge on the point or points 
reserved or certified cannot be supported it is not 
open to the High Court to direct a retrial. No doubt 
the High Court has power under 01. 26 to examine 
evidence and determine for itself whether after the 
exolueion of the evidence or matter which may be 
oonaidered inadmissible, the residue and the 
record are sufficient to justify the conviction. The 
Court will not sabstitute Its own finding for the 
verdict of the jury. It must oonsidet whether the 
evidence on record improperly admitted was of suoh 
a nature that it possibly may have ooualderabW 
Influenced the minds of the jury and whether It 
was reasonably certain that the jury would, not 
might, have acted on the unobjeotlonable evldenoe 
If the wrongly admitted evidence or matter had not 
^80 been presrated to them. Seotlon 637 n, p 
Code, has no appUoation to a oaae. binder 01* 
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LETTERS PATENT— (Calcutta), (1865), Cl. 28— 
Scope. 

44 Cfil. 477 (F. B.), Appr.; A. I. R. 1926 Cal, 470 
(F. B.), appr. 

Per Jack, J’.— The Court can, on reyiew, examine 
evidence for itself and determine without reference 
to the probable verdict of the jury, whether, ex- 
cluding inadmissible evidence, the residue is suffi- 
ciently justifiable for the conclusion. If the Court 
is convinced on the evidence that the accused is 
guilty, he should not be acquitted merely on 
account of a defective charge. The unanimous 
verdict of the jurors should not be set aside on the 
mere speculation that certain allegations might 
have influenced them to some extent when it is 
clear that the verdict is entirely justifiable by the 
evidence. Section 167, Evidence Act, is imperative 
and applies even to the decision of the High Court 
when exercising its powers under Cl. 26. (Bankin, 
C. J.,C. C. Ohose, Suhrawardy, Mukerji and 
Jack, JJ.). PADAM Prasad v. Emperor. 

119 1.0. 193=50 O.L.J. 106s 
83 C. W. N. 1121=30 Cr.L.J. 993= 
1929 Of. 0. 228 = A.I.R. 1929 Gal. 617 (S.B.). 


—Cl. 28— Scope. 

Clause 28 is limited to such officers and 

Courts as were subject to reference or revision by 
the High Court at the time of the grant. The 
Secretary to the Local Government of Bengal act- 
ing under Bengal Aot I of 1928 in the Goondas Act 
even on the assumption of his being a Criminal 
Court does not come under Cl. 28. [Greaves and 
Panton, JJ.). BHIMRAJ BANIA v. EMPEROR. 

83 I.C. 500=51 Cal. 460 = 26 Or. L.J. 20= 

A.I.R. 1924 Cal. 698. 


—Cl. 30— Law applicable. 

. , , —Criminal prosecutio7i for damayes-^Staternent 
in course of judicial proceeding by party thereto— 
No absolute privilege appliesSame rule applies even 
under Letters Patent. 

If a party to a judicial proceeding is prosecuted 
for defamation in respect of a statement made 
therein on oath or otherwise, his liability must be 
determined by reference to the provisions of S. 499, 
I.P.C. Under the Letters Patent the question 
must be solved by the application of the provisions 
of the Indian Penal Code and not otherwise ; the 
Court cannot engraft thereupon exceptions derived 
from the Common Law of England or based on 
grounds of public policy. Consequently, a person 
in such a position is entitled only to the benefit of 
the qualified privilege mentioned in S. 499, 

If a party to a judicial proceeding is sued m a 
Civil Court for damages for defamation in respect of 
a statement made therein on oath or otherwise, his 
liability, in the absence of statutory rules appl^ 
cable to the subject, must be determined with 
reference to principles of justice, equity and good 

conscience. There is a large preponderance of 
judicial opinion in favour of the view that the 
principles of justice, equity and good conscience 
applicable in such circumstances should bo iden- 
tical with the corresponding relevant rules of the 
Common Law of England. A small minority 
favours the view that the principles of ]U5tice, 
eouitv and good conscience should be identical 
with the rules embodied in the Indian Penal Code. 
{Case-law fully discussed.) {ifookerjee, Ag.C.J., 
Fletcher, Richardson. Walmsley and Bucklan<LJJh 
8ATI8H CHANDRA CHAKBAVARTI V. RAM DAYAD 
DE. 39 1.0. 143=48 Cal. 388 = 22 Or. L J. 31 = 

A. I. R. 1921 Cal. 1 (8.B.). 

Offence under Penal Code— High Court must 

apply Penal Code only. 


LETTERS PATENT-(CAlcukta), (1863), Cl. 41- 
Appeal to Privy Council. 

■Clause 30 of the Letters Patent which is now 
in force makes the argument entirely untenable 
that the High Courtis not to administer criminal 
law as contained in the Indian Penal Code but is 
to engraft thereon the rules of the Common Law of 
England. It is indisputable that all persons 
brought before the High Court for trial in the exer- 
cise of its original criminal jurisdiction or in the 
exercise of its jurisdiction as a Court of Criminal 
Appeal, Reference or Revision, if charged with an 
oSence under the Indian Penal Code, shall bo 
liable to punishment under that Code and not 
otherwise. (Mookerjee.Aq.C.J., Fletcher, Richardson, 
WalmsleyandBucklandyJJ.). SATISH CHANDRA 
V. Ram Dayal. 59 1,C.143=48 Cal. 388= 

22 Cf.L. J. 31= A. I. R. 1921 Cal. 1 (S.B.). 

— Cl. 34— Jurisdiction under Succession Act. 

Court exercising jnrisdiotion under S. 302 

acts in pursuance of testamentary and intestate 
jnrisdiotion with which it is vested nnder Cl. 84, 
Letters Patent and not of its ordinary original 
jurisdiction. The Court is moreover not competent 
on an application nnder 8. 302 to determine any 
disputed question of title, the jurisdiction of the 
Court under that section being confined to the 
issue of directions to the executor relating to 
management of estate. 12 Bom. 638, Rel. on, 
{Page. J.). PBOVAS ChANDRA v. ASHDTOSH 
MUEBBRJI. 122 I.C. 197=56 Gal. 979 = 

A.I.R. 1930 Cal. 258. 


—Cl. 33— Scope. 

Suit for judicial separation— Parties profess- 
ing Jewish religion — Wife praying for order on 
her husband to pay her coats. 

Held, that neither Cl. 35, Letters Patent (Cal- 
cutta) nor the Divorce Act applied to the case, but 
the suit came within the ordinary original civil 
jurisdiction of the High Court under Cl. 12, Letters 
Patent, and the procedure as regards payment of 
costs was that laid down by C. P. Code, of which 
S. 35 did not give the Court power to direct the 
order praved for. [Panckridge, J.), R. K 'SamdBEi 
u. P. H. T. Samuel. 34 0.W.N. 319= 

A.I.R. 1930 Cal. 838. 


■Cl. 36 — Difference of opinion In Bench. 

•In appeal from subordinate Courts a differ 


joe of opinion between two Judges forming a 
ivisioQ Bench Is regulated by the provisions of 
98, 0. P. Code, and not by Letters Patent, 01. 38. 
.I.R. 1925 Cal. 845, Affirmed; 45 Bom. 718, Ex^ 
ained. {Walmsleyand Page, JJ.). PRAFDLLA 
AMINI ROY V. BHABANI NATH ROY. 

91 I.C. 897=32 Cal. 1018= 

« « «« .J Af%4 


Cl. 36— Scope. 

•Per Suhrawardy, J.{WalmsUy, J.. contra).— 


0 the extent to which S. 98, O.P. Code is incon- 
istent with Cl. 86 of the Letters Patent the former 
as by virtue of the power conferred on the Indian 
.cgislature by 01. 44 of the Letters Patent super- 
»ded or modified the latter. 

Tewbould, C. C. Ohose, Suhrawardy and B.B. 
•Jxose.JJ.). BECHABAM CHODDHUBI «. POBNA 
IHANDBA CHATTEBJI. 88 !.«• jai- 

52 Cal. 894=41 O.L.J. 556=29 C.W.N. 783 

A.I.R. 1925 Cal. 843 (F.B.|. 

-Cl. 41— Appeal to Privy Council. 

■Whether appeal lies to Privy (^unoil f*om 


rderonoertifioatebythe Advooate-GeneMl waa 

ot decided as the Privy Conn oil dismiBsed the. 
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LETTERS PATENT— (Calcntta), (1865), Cl. 41— 
—Appeal to Privy CooncH. 

appeal on merits. 25 Mad. 61, Ez^, {Lord Sunrer.) 
BARENDBA V. EMPEROR. 85 I. C. 47 = 

29 C.W.N. 181=1925 M.W.N. 26= 
3 Pat. L. R. Cr. 1 = 6 L. R. P-O- Cr- 1 = 
27 Bom. L. R. 148 = 6 Pat. L. T. 169= 
52 I. A. 40=53 Cal. 197=23 A.L.J. 314= 
41 C.L.J. 240=26 Cr.L.J. 431 = 26 P.L.R. 50= 
A.I.R. 1925 P. C. 1=48 M.L.J. 943 (P.O.). 
— In a oximlnal oaee the Conct'e only potver to 
grant leave to appeal to the Privy Connoil is under 
01. 41. There is no help if any case does not come 
under its striot application. 16 C. E. J. 119; 
86 Oal. 243 ; 18 C.L.J. 121 and 7 Bom. H. 0. R. 77, 
Foil, {Mookerjee and Ckatterjea, JJ.). PBILLIP 
E. BILLINQHUBST «. Emperob. 82 I. C. 763= 

38 G. L. J. 406=25 Cr. L.J. 1371= 
A. 1. R. 1924 Oal. 838. 

-Cl. 41— Ball. 

High Court has jurisdiction to grant bail, 

espeoially when the High Court has declared the 
case to be a At one lor appeal, or when the Privy 
Connoil has granted special leave. {Sanderson, C.J. 
and Biehardson, J.). TULSi Telini v. Emperor. 

72 1. 0.362=24 Cr. L.J. 362= 
50 Cal, 585= A.I.R. 1924 Oal. 64, 

—— Lahore (1919). 

—Appeal— New point. 

—An appellant is not entitled in an appeal 
under the Letters Patent to be heard on a point 
whioh bad not been raised before the Judge from 
whose judgment he prefers the appeal. 

A plaintiff, therefore, who distinctly states in 
the plaint and admits before the single Judge that 
his suit is governed by the Punjab Limitation 
(Custom) Act cannot be allowed to contend in a 
Letters Patent Appeal that it is not so governed. 
[Shadi Lai, C.J. and Broadway, J.). Teja Singh 
V. GUBCHARAN SINOH. 31 P.L.R. 282= 

A. I. R. 1930 Lab. 632. 
•-Original criminal jorisdiction. 

Acootding to the Letters Patent the Original 
brlminal jurisdiction of the Lahore High Court is 
oo-extensive with that of the Chief Court of the 
Punjab, whioh had no original criminal jurisdic- 
tion to try any poreon except the European British 
subjeots. {Jai Lai, J.). Faqir Singh v, ali 
Mohammad. 115 1.C. 428=30 Or. L. J. 460= 
12 A.I. Or. R. 413= A.I.R. 1929 Lah. 217. 

■ TJnlesa expressly prohibited by the Letters 
Patent to take cognizance of a oeitaln oSenoe the 
High Courts constituted after 1915 have the power 
to take oognlzanoe of all offences whioh have been 
made cognizable by such Courts by tho statutory 
laws in force In India. {Jai Lai, J.). FAQIB SiNGQ 
V. ALI Mohammad. 118 1.0. 428= 30 Or. L.J. 460= 
12 A.I. Cr. R. 418= A.I.R. 1929 Lah. 217. 
—Removal or snspenslon from practice. 

——A conviction under S. 17, sub-S. (1) of the 
Criminal Law Amendment Act (XIY of 1908) 
constitutes a reasonable cause within the meaning 
of 01. 8, Letters Patent, Lahore, for the removal 
or snspension from practice of an Advocate or 
Vakil, Strictly speaking, proceedings under Cl. 6 
are neither oivil suits nor criminal prosecutions. 
The High Oouxb exercise a speoial jurisdiotion over 
legal practitioners in pursuance ol the authority 
conferred upon it by the Letters I’atent oranAot 
of (he Legislature and has inherent power to apply 
fluohzales of prooodare as may ensure a fair trial 
iot'4he matter requiring adjudication. What is 
assential is that the parties concerned shouldi have 
•ipxoper notice and a reasonable opportunity to ho 

D. D. Yoii. m— 143 


LETTERS PATENT— (Lahore), (1919), OL 10-^ 
Joint order by dissenting Judges. 


heard. The propriety in law or in fact of the ooa* 
viction cannot bo questioned in the proceedings 
taken by tho Court in the exercise of its disciplinary 
jurisdiction. 22 A. 49 (P.O.), ile/. Advocate or Vakil 
may ba struck off the rolls for an offence whioh has 
no relation whatsoever to his character as a leg^ 
practitioner but the mere circumstance that he 
has been convicted of an offence does not make it 
imperative on the Court to remove or suspend him 
from practice. It is not necessary that the act of 
a legal practitioner whioh is relied upon for strik- 
ing bis name off the roll should have subjected 
him to any thing like a general infamy or imputa- 
tion of bad character. 44 Bom. 418 (F.G.); 49 Cal. 
732 aud 49|CaI. 845 (P.C.). Rel. {Shadi Lai, O.J., 
Smith and AhdulRaoof, JJ.). In Ihe matter of 
ABDUL Rashid. 761.0. 385=4 Lah. 271= 

25 Cr. L.J. 161=6 L.L.J.491= 
A. I. R. 1924 Lah. 123 (S.B.). 

—Cl. 10— Appeal— Refusal to set aside dlsmisBal. 

An appeal lies under Cl. 10 from an order 

made by a single Judge rejecting an application 
for an order to sot aside a dismissal of an appeal. 
8 Lah. 188 ; A.I.R 1922 Lab. 380 aud 43 Cal. 867, 
Foil. {ShadiiLal, C. J. and Fforde, J.), NANAS 
Chand V. 8AJJAD Hussain. 71 1.G. 824= 

A.I.R. 1924 Lah. 412. 
—Cl. 10— Dlsmifsal of appeal. 

■ " —A judgment dismissing an appeal agafnat the 

appellant is not appealable. (Shads Lai, C. J. and 
Abdul Qadir, J.). GOPAL DAS v. Mt. ZaiNALA 
BIDI. 77 I.C. 477= A.I.R. 1923 Lah. SOI. 

— Gl. 10— Final order, what la. 

■ After the passing of the preliminary and 
final decrees in a mortgage suit against father, the 
eon brought an objection against the sale of his 
share, instituted a suit and got an order of stay. 
His salt was dismissed and he filed an appeal and, 
on the day the appeal came for preliminary hearing, 
a stay order was again granted on 28rd July, 1921, 
ex parte. The deoree>holdei then applied for the 
discharge of the stay order, praying in tho alter- 
native that security for the amount of the decree 
and costs be taken. The application of the deoree- 
holder was dismissed on 24th March, 1922, and he 
filed an L.F.A. against this order on Ist May. 1989. 
It was contended that the order of the 24th Mamh 
was not a final order within the meaning of Ol. 10, 
Letters Pateut, 


Jietd, It that objection is aooaded to, it would 
follow that the appellants would be bound by an 
exparte order without power to queetion that order. 
Justice would be done by treating this appeal 
admitted on 15th May as being one from the order 
of the 2did July, 1921, aud extending the time 
within which that appeal would have to be brought. 
Justice will bo met by allowing the appeal on the 
terms that security be given by the respondent for 
the full decretal amount without regard to the 
security of the property attached. (Shadi Lai, 
and F/orde, J.), BULAJI MaLo, Shamas Din 
B4 I.C. 24=5 L.L. J. 287= A. I. R. 1923 Lah.'i28. 
—’Cl, 10— Finding of faot. 

Held, that In appeal under 01. 10 of the 

Letters Patent the High Court can set aside the 
judgment of a single Judge who has interfered with 
an erroneous finding of faot in aeoood anneal 
(Shadi Lai, O.J. and Broadway, JX HABBAKs 
&INQH t). Bur Singh. Si Pqqj, Xi.R. Su 

—01. 10— Joint order hy diieentLiig Jadgea. . 

•—^lause 10 oonfOM alright ol appeal and that 

right U not ©xtingulshed simply beoause tho 
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LETTERS PATENT— (Lahore), (1919), Cl, 10— 
Jnd^meDt, Inteploontory. 

Judges while considering the effect of their dls- 

sent on the result of appeal joined in making an 
order that the decree should be framed In a parti. 

i^pTool' 2R Cal. 617; 

’ A T.R 1922 Cal. 141 ; A.I.R. 1926 Cal. 
846 (F.B.) and 3 Bom. 204, Ref. 

There would hardly be any case In which the 
dissenting Judges would not be required to concur 
In an order disposing of the appeal in accordance 

with the opinion of the one Judge or the other. 
A.T R. 1924 P.C. 50, Rel. on. (Shadi Lai, CJ. and 
^6 Rosstanol, J.). Punjab Akhbarat «t Press 
Ogilvie. 93 I. C. 344=7 Lab. 179* 

27 P.L.R. 50=8 L.L.J. 13 = A.I.R. 1926 Lah. 63. 
—Cl. 10— Judgment, interlocutory. 

-The term “judgment “ in S. 10 of Letters 

Patent includes any interlocutory judgment which 
decides so far as the Court pronouncing such judg- 
ment is concerned whether finally or temporarily 
any question materially in issue between the 
parties and directly affecting the subject-matter of 
the suit. 1 Lah. 348 and 35 Mad. 1, Foil 
{Shadi Lai, CJ. and Abdul Qadir. J.). Firm 
BADRI Das V. MATHANMAL. 77 I.O. 327* 

A. I. R. 1922 Lah. 18S. 

—01. 10 — “Judgment" — Referenoe ander 
Inoome-tax Act. 

The decision of a High Court upon a oase 

stated and referred to it by the Chief Revenue 
Authority under the Income-tax Act is not a final 
"judgment" within the meaning of Cl. 10 of the 
Letters Patent of the Lahore High Court but is 
merely advisory and not final. {Shadi Lai, CJ. 
and Le Ros&ignol, J.). BULAQI SHAH & SON v. THE 
Collector of Lahore. 88 I. C. 570= 

6 Lah. 30 = 26 P.L.R. 144= A.I.R.1925 Lah. 338. 

—Cl. 10— “ Judgment " —Refusal to transfer 
case. 

An order refusing to transfer a case pending 

before a Subordinate Court is not a judgment with- 
in Cl. 10 of the Letters Patent as it does not put 
an end to the proceeding before that Court. A.I.R. 
1922 Lah. 380, Appl.\ A.I.R. 1924 Mad. 90 and 
47 Cal. 1104. List. (Shadi Lai CJ. and Broadway, 
J.). pahlad Rai V. Shiv ram. 102 l.c. 843= 
3 Lah. 681 = 29 P.L.R. i6 = A.I.R. 1927 Lah. 540. 

—Cl. 10 — " Judgment ", what is. 

- An order passed in an appeal from prelimi- 
nary decree restraining the trial Court from passing 
a final decree during the pendency of the appeal 
amounts to a “judgment" within the meaning of 
01. 10. A.I.R. 1922 Lab. 185, Foil] A. I. R. 1925 
P. 0. 165, Ref. {Shadi Lai, C.J. and Broadway, J.). 
SHIBBAMAL V. RUP NARAIN. Ill I.O. 274 = 

29 P.L.R. 571 = 10 Lah. 132= 
A.I.R. 1928 Lah. 904. 

■ Order directing the issue of notice to the 
respondents iu Europe, which will have the effect 
of postponing the hearing of the appeal indefinitely, 
cannot bo held to be a judgment. An adjudication 
on an application which is nothing more than a 
step towards obtaining a final adjudication in the 
suit or appeal is not a judgment within the mean- 
ing of the Letters Patent. However, making the 
ad interim order staying execution absolute con- 
stitutes a judgment within the meaning of Cl. 10. 
{Shadi Lai, C.J. and Le Rossi^nol, J.). SHANKAR- 
DAS y. Shambd Nath. 93 1.0.351 = 

8 L. L. J. 35=27 P. L. R. 109 = 
A. I. R. 1926 Lah. 174. 


LETTERS PATENT— (Lahore), (1919), 01. 10 — 

Limitation. 


An appeal lies under Cl. 10 from the order 

of a Judge in chambers rejecting an application 
under 0. 41, R. 19. C. P. Code, for the re-admlg- 
fiion of an appeal dismissed in default. 43 Cal. 887 
Foil. {Scoti’Smith and Martineau, JJ.), MOHAE 
CHAND V. HABIB. 89 I. C. 799* 

_ A. I. R. 1929 Lah. 617. 

' Determxnation of queeiion whether euit can ^ 
brought 12 years after mufafton ii a judgment. 

If the effect of an order, whatever its form may 
be, and whatever be the nature of the application 
on which it is made, is to put an end to the suit or 
proceeding so far as the Court before which tho 
suit or proceeding is ponding is concerned, or if its 
effect, if it is not complied with, is to put an end to 
tbe suit or proceeding, the adjudication is a judg- 
ment within the meaning of the clause. But it is 
impossible to lay down any definite rule, and the 
only thing which can be said is that in determin- 
ing whether an order constitutes a judgment or not, 
tbe Court must consider tbe nature of the order 
and its effect upon the civil proceeding in which it 
was made. Though a mere formal order or an 
order merely regulating the procedure cannot be 
viewed as a judgment, it cannot be held that the 
words "right" and “liability" were used In a 
narrow sense. The determination of the question 
whether tbe plaintiff is entitled to bring his suit 
after tbe lapse of twelve years from the date of the 
mutation is a determination of right, and the 
adjudication thereupon certainly affects the merits 
of the question between tbe parties. {Shadi Lai, 
C. J. and Uarrison, J.). RULDU SINGH v. Ban- 
WAL Singh. 67 I.O. 388 = 3 Lah. 188= 

A.I.R. 1922 Lah. 380. 
—Cl. 10— Land acquisition cases. 

Judgment of single Judge confirming awari 

of District Judge— Letters Patent appeal from, isnot 
barred by S. 54. 

The word “ only " does not restrict the right of 
appeal but was intended to make it clear that the 
forum of appeal in Land Acquisition cases is always 
the High Court and not the District Court; and 
that it is immaterial whether the amount of com- 
pensation awarded by the Court of first instance 
does or does not exceed Rs. 5,000 and whether the 
Court of first instance is the Court of a District 
Judge or that of a Subordinate Judge or an Assist- 
ant Judge. It is beyond dispute that Cl. 10 of the 
Letters Patent gives in express terms a right of 
appeal, and that right has not been impliedly taken 
away by 8. 54 more especially when the sec- 
tion is merely an enabling section and was enacted 
in order to confer a right of appeal to His Majesty 
in Council. {Shadi Lai G. J. and Abdul Qadir, J.). 
HAR Dial Shah v. Secy, of state. 

69 I C. 428=3 Lah. 420=A.I.R. 1923 Lab. 273. 

—Cl. 10 — Limitation. 

The period for an appeal under the Letters 

Patent is governed exolusively by the Rules niade 
by the High Court, which provide tn^r alia that 
no copy of the decree, order, or judgment appealed 
from need accompany the memorandum of appeal. 
Ignorance of the rules or the fact that tho period 
expired during the vacation is not an excuse for 
presenting appeal out of time. {Le Ross^no 
and MarUneau, JJ.). FATTEH ^DHAMMAD n. 
CHOTHU ram. 60 10^ ”7=3 L.L^0. 36^- 

Ignorance of law is no excuse for delay and 

therefore the fact that the 

under tho impression that limitation was 90 daye 
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letters PATENT-(Lahore), (1919), Cl. 10- 
Hev point. 

fora Letters Patent Appeal in Lahore i? no excuse 
for not filing U within ihe 30 days period presetib- 
ed by the rules. (Omis and Scotl-Smith. JJ.), 
DYAL SINOH V. BUDHA SINGH. 61 I.C. 327 = 

2 Lab. 127= 3 L.L.J. 415=74 P.L.R. 1921= 

A.I.R. 1921 Lab. 26. 

—01. 10 — New point. 

- The point not raised before the Division 
Bench who heard the appeal cannot be taken in an 
appeal under Letters Patent. (S/iadi Lai, C. /. and 
Broadway, J.). JAI Pebshad n. Chartered 
BANK. 120 I. 0. 284=30 P.L.R. 433= 

11 L.L.J. 425 = A.I.R. 1929 Lab. 536. 

A new plea that the suit is barred by Art. 114 

oannot be permitted in appeal since its decision 
would involve a finding of faot whether the appel- 
lant’s possession was adverse to the knowledge of 
the respondent. {Shadi Lai, C.J. and Le Rosiignol, 
/.). WAZIB CHAND t». NATHU RAM. 

80 I.G. 321=6 L.L.J. 151=A.1.R. 1924 Lah. 468. 

I — In an appeal under the Letters Patent an ap- 
pellant is not entitled to be heard on a point which 
has not been raised before the Judge from whose 
judgment he is appealing. {Shadi Lai, C, J. and 
Abdul Qadir, J.). MohAUMBD Taqi v. Haji 
ABDUD RAEIMAN. 79 I.C. 281 = 

A.I.R. 1923 Lah. 181. 

—01. 10— Parties. 

An appeal cannot be proceeded with if no- 
oeasary parties to the appeal are not impleaded. 
{Scolt-Smith and Martineau, JJ.). CHAJJD RAM v. 
SINGH RAM. 83 I.C. 298=7 L.L.J. 182 = 

26 P.L.R. 190=A.I.R. 1925 Lab. 392. 
—Cl. 10— Revision. 

■ No appeal lies under Letters Patent against 

order passed in revision. (Scoft‘£imtfb and Afarft- 
nsau, JJ.), PABJHA Mal Chandi Mad o. Mud 
Ohand Mobabi lad. 94 1.0. 521=6 Lab. 250= 

AJ.R. 1925 Lah. 621. 

—Cl. 10— Scope of appeal. 

The use of the word *' wherever” In Cl. 10 is 
not Intended to oonfine the scope of the appeal to 
the point or points on which there Is a disagree* 
ment between the Judges. 1 All. 181 (F.B.); 
20 C.W. N. 910, Foil.; 82 Mad. 95 (P.B.); 11 M.L.J. 
10 (F.B.); A.I.R. 1926 Bom. 118, Re/, and A.I.R. 
■1926 Oal. 698, Dial. 

■ When onoe the right of appeal is established, the 

appellant can raise, not only the points upon which 
the Judges have differed, but also those on which 
they have agreed. (Shadi Lai, C.J. and Lt Boasig- 
nol, J.). Punjab aehbarat & Press Co. n. 
OQIDVIB. 98 I.o. 844*7 Lah. 179= 

27 P.L.R. 90=8L.L.J. 13= A. 1. R. 1926 Lab. 65. 
—Cl. 26 — Difference of opinion In Division 
Bench. 

“ ■■—■Where an appeal is heard by a Benoh oom* 
posed of two Judges who differ in opinion the 
decision of the appeal is regulated by 8. 98, O.P.O,, 
If the appeal is from a Snhordlnate Court under the 
Oivil Prooedtue Code or any local or special sta* 
tute. In all other oases the decision le governed 
by 01. 26 of the Letters Patent (Lahore). 46 
Bom. 718 (P.O.), Sxff. (Shad* Lai, O.J. andLe 
Bosngnol, /.). Ponjab AKHBARAT & PBES8 CO. o. 
O.M.G. OGILVIB. 93 1. 0. 844= 

7 Lah. 179=27 P. L. R. 50= 
8 L.L.J. 18= A.I.R. 1926 Lah, 69. 
Where the Senior Judge does not press his 
opinion and instead of deciding the appeal the DWi* 
Sion Bench sends It to the Chief Justloe who orders 
w Appe&l to hs heKzd by 6 Foil Benoh. no objeo* 


LETTERS PATENT -(Madras), (1865), Cl. 10— 
Misconduct. 

tion can be taken to the oonstUution 
of the Pull Bench on the gconnd that under 
Cl. 26 tho appeal should be decided acoording to 
the opinion of the Senior Judge. (Scott-Smith, 
Rossignol and Abdul Raoof, JJ.). HIDD SAWYBBS 
& Co, V. SECY. OF STATE. bl I-C. 926= 

2 Lah. 133=3 L. L. J. 297= 
75 P.L.R. 1921=A.I.R. 1921 Lah. 1 (P.B.), 


Madras (1855). 

— Cl. 9 — Appearance In insolvency cases, 

■ ■Advocates enrolled in the Madras High Court 
under the provisions of the Bat Connoils Act are 
entitled to act and plead in the insolvenoy juris* 
diction of tho High Court. {GouttS' Trotter, C.J,, 
Kumaraswami Saslri and Walsh, JJ.). Nbwdy 
ENROLLED Advocates, Re. 113 I.C. 876= 

28 M.L.W. 545=52 Mad. 92= 
1928 M.W.N. 856=A.i.R. 1928 Mad. 1182= 

55 M.L.J. 551 (P.B.). 

Vakils have no right of audience in the 

Insolvenoy Court at the Presidency Town of 
Madras. (Spencer, Offg. C.J,, Devadoss and Rrinivosa 
Aiyangar, JJ.). KRISHNASWAMI Aiyar o. Swami- 
NATHA AIYAR. 85 I.C. 1025 = 48 Had. 331= 

A.I.R. 1925 Mad. 385=48 M.L.J. 36 (F.B.). 
—Cl. 10— Uhoonduct. 


— —Negligence by itself is not professional mis- 
conduct; into that ofience there must enter the 
element of moral delinquency. In the ease of 
G.M.C., 86 L.T. 463, Poll. (Coutts-TroUer, C.J., 
Krishnan and Beasley, JJ.). in the matter of 
Munoswami NAIDU. 96 I. 0. 68B= 

49 Had. 523=1926 M.W.N. 412=24 M.L.W. 100= 
A.I.R. 1926 Mad. 568=50 M.L.J. 399(F.B.). 

Advocate convicted for per jury in England-^ 

Disbarment by Benchers of his Inn^Subsegueht jjbod 
conduct —Admission as Advocate in India— 
Sigh Court is not bound by the decision of tits 
Benchers— Propriety of conviction cannot be gone Mo, 

In an Inquiry into the conduct of a praofcitlonec 
under the Letters Patent, the propriety of a oon* 
viotion and sentenoe could not be questioned, 
though the facts of the case might be considered, 
to see whether the culpability of the Individual 
concerned was such as to disqualify him for his 
profession. 

It is possible that, where the criminal law of the 
two countries differs In respect of the matters 
charged, or in a case where it is alleged that thera 
had not been a fair trial in some foreign country) 
the above rule might be held not to he applicable. 

The Madras High Court is not bound to follow 
the decision of the Benchers of the Inns of Courts, 
It has, by the Letters Patent, a discretion vested in 
it, and it must In every case exercise that dis* 
eretion itself, giving, of course, duo weight tb 
the views of the Benchers of Linooln^a Inn in 
England, .1 

An order for disbarment is not necessarily final 
or oonolnsive for all time and it is open to ihe 
Court to re-admit a practitioner, after the lapse of 
time, if it is satisfied that the practitioner has'lh 
the interval conducted himself honourably and the 
sentence of ezolusicn has had the salutary efibet of 
awakening in the delinquent a higher sense of 
honour and duty, so that he may he safelV 
entrusted with the affairs of his bliente' and 
admitted to an honoutahle profession, without Ita 
suffering degradation; and In such a case. U is 
to the proper tribunal to restore a man' to ttr»S?i7 
whether ho be a Banltker, Advt^^ or Attera.i* 
I 6 B. * B. 708.8iid la O.UJ. 686, "‘om'J. 
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LETTERS PATENT- (Mftdras), (1865), Cl. 11 — 
Original and ordinary original jorisdictlon. 

No diflorcnt standard of conduct or character is 
required from a barrister of Indian race to a 
barrister of English race aud also no difierent 
standard of honour should be held to exist for a 
practitioner at the English Bar of whatever race, 
and the practitioners of this Court, whether 
Barristers or Vakils. 

In the matter of disciplinary jurisdiction, the 
English Court cannot be put ou the same footing as 
a foreign Court. {Schwabe, G. J., Coutts-Trotler and 
Krishnan, JJ.). in Njs n:af<cr o/ AN ADVOCATE 
76 I.C. 873 = 46 Mad. 903=18 M.L.W. 823 = 
33 I3.L.T. 110=25 Cr. L.J. 281 = 
A.l.R. 1924 Mad. 265 = 43 M.L J. 639 (F.B.). 

—Cl. 11— Original and ordinary original juris- 
diction. 

^Distinction between ordinary original and 
original civil Jurisdiction of the High Court. 

There is a distinotion between the original juris- 
diction of the High Court and the ordinary civil 
jurisdiction of the High Court. All applications to 
the High Court are either civil or criminal. They 
are original civil when matters come for the first 
time to the High Court, and they aro appellate 
civil when they come in the form of appeals. The 
granting of probates or succession certificates will 
come within the original civil jurisdiction, but it 
would not come under ordinary original civil 
jurisdiction, which, by the Letters Patent, seems 
to be confined to suits and matters under Cls. 12 
to 2L, which refer to the exercise by the High Court 
of its ordinary original civil jurisdiction. (Wallace 
and Ananthokrishna Ayyar, JJ.). In the matter of 
G.A. Kuppuswami Nayagar. 

A.l.R. 1930 Mad. 779. 
—Cl. 12— ‘ Carrying on business, etc. ’ 

- ■ The words “ carry on business or personally 

work for gain ” are inapplicable to the Secretary of 
State for India in Council. 14 Cal. 256, Del. on. 
(Coutts-Trotter, C.J. and Beasley, J.). GOVINDA* 

BAJULU Naidu V. Secy, of State. 

105 I.O. 576=50 Mad. 449=39 M.L.T. 804= 
26 M.L.W. S58=A.I.R. 1927 Mad. 689 = 

53 H.L.J. 355. 

, ■ ■■■Whereas the words “carry on business” 
apply to a corporate body and to limited compa- 
nies, and ” personally work for gain ” to an indivi- 
dual or individuals, the word “ dwell ” can only 
apply to an individual in a private sense and not 
to an entity. (Coutls Trotter, C.J. and Beasley, J.). 
Govindarajolu Naidu V. Secy, op State. 

105 1.0.576=50 Mad. 443 = 
39 M. L. T. 304=26 M.L.W. 558= 
A.l.R. 1927 Mad. 689 = 53 M.L.J. 393. 

■ Carrying on business through agent is within 

the clause. 

“Carrying on business” includes carrying on 
business through an agent. 12 Ch. D. 522, Foil. 
and 12 B. 607, Diss. 

Under Cl. 12 of the Letters Patent the power to 
try suits against persons is expressly conferred in 
the case of defendants dwelling or carrying on 
business or personally working for a gain within 
the jurisdiction and it is impossible to construe 
‘defendant’ to include foreigners in two out of 
three cases and not in the third, as all three occur 
in the same sentence. 'Defendant’ therefore 
includes foreigners, (Schwabe, C.J. ana Coleridge, 
J.). Janoo HASS.AN V. BATCHC KAMANDC. 

76 I.C. 752=18 M.L.W. 515=1923 M.W.N. 739= 
33 M.L.T. 19 = A.I.R. 1924 Mad. 158= 

45 M.L.3. 471. 


I LETTEBS PATENT-CMadras), (1865), 01. 12- 
^Suit for land "—Specific performance 

— CI. 12— Effect of amendment. 

The provisions of the amended Letters Patent 
cannot be read as conferring jurisdiction upon 
llign Court in a case where one or more of the 
several defendants reside within its jurisdiction. 
The real (question to bo considered is the balance 
of convenience. Where major portion of the cause 
of action arises outside Madras, leave to suo in 
Madras should be refused. C. /. and 

Wallace, J.}. Parameswara w. V. Mahadbvi. 

72 I. C. 982= 1922 M W.N. 841= 
, A. I. R. 1923 Mad. 272. 

Cl« 12 — Jarlsdlction — Cause of action. 

A suit, without leave under 01. 12, to recover 
goods or price of goods confiscated by Collector of 
Customs, after seizure thereof by the district ofiioet 
on the ground that they were smuggled into 
British India, does not lie on the original side, 
simply because the order of the Collector was 
made within its jurisdiction, where the goods were 
seized outside its limits. (Coutts-Trotler, C.J. and 
Beasley, J.), Govindarajulu Naidu v. Secy. 
OP State. 105 I.C. 576=50 Mad. 449 = 

39 M.L.T. 304=26 M.L.W. 658= 
A.l.R. 1927 Mad. 683 = 53 M.L.J. 355. 
—Cl. 12— Leave to sue. 

Leave to sue— Mortgage sMtJ — Mortgaged pro- 

perties partly within Madras and partly outside— It 
is immaterial whether or not mortgagors had good 
title to properly alleged to he within the Jurisdiction 
of the Court. 

Where the plaintifi seeks to obtain leave to insti- 
tute a suit against the defendant on a mortgage by 
the defendant of certain properties one of which is 
alleged to bo within the original jurisdiction of 
the High Court, it makes no difierence wbat- 
evcriss to the jurisdiction of the Court whether 
or not the mortgagor had .a good title to the 
property situated within the jurisdiction of the 
Court, (IVal/ts, O.7., Seshigiri Aiyar and Abdur 
Rahim, JJ.). Namberumal ChetTIAB o. 
RAGaAVACHARIAR. 71 I.C. 390=14 M.L.W. 563= 

A. I. R. 1921 Mad. 701 (F.B.). 
—Cl. 12— Scope and effect. 

Clause (12), Letters Patent, docs not affect 

the provisions of Cl. 18. 40 Mad. 810, Del. on, 
(Phillips, OJfg. C.J., Ramesam and Madhavan Nair, 
JJ.). In the matter of K. KRISHNA RAO. 

112 I.C. 149=51 Mad. £40 = 28 M L.W. 289= 

A.l.R. 1928 Mad. 732=65 M.L.J. 171 (F.B ). 
—Cl. 12— “Sait for land"— Administration suit. 

An administration suit is not a suit for 

land. 83 Cal. 130 ; 29 Mad. 289 and A.l.R. 1922 
Bom. 443, Rel. on. 

And where leave to sue has been granted High 
Court can decide question of title to land even 
where the land is wholly outside its jurisdiction. 
A.l.R. 1924 Bom. 313, Rel. on. 

But the High Court will not grant leave unless 
a substantial portion of the cause of action has 
arisen within the jurisdiction, and, if the leave 
has been wrongly granted, it is quite open to the 
defendants to apply for that leave being revoked. 
(Venkatasubba Rao, J.). JiT. AMIR Bl 
RABIM. 110 I.C. 276=28 M.L.W. 583= 

A.l.R. 1928 Mad. 760=55 M.L.J. 266. 
— CI. 12— ‘ Suit for land ’’—Specific perform* 

a purchaser of lands si^ato^ 


sido the presidency town for specific 

of a contt.tot to eeil, made in the presidency town 
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letters PATBHT--(Madraa), (1885), Cl. 12— 
Sait for land— Sait for accounts of trast. 

by parties resident therein is not a suit for land 
within the meaning of Cl. 12 and so is cognizable 
by the High Court in its Ordinary Original Civil 
Jurisdiction, Raindhon& S/jah v. 2v'o6een»nonej/ 
Z)os«, 1 Bourbe 218. FoU.;6Cal. 82, Diss. from. 
{Case-law-discussed.) {Coutts-Trotter, C.J., Ramesavi, 
Odgers, Venkatasuhba Rao and Mackay, JJ.). YEC<* 
LIAPPA CHETTIAU V. GOVIiSDA DOSS. 

118 I.C. 73=32 Mad. 809=30 M.L.W. 169= 
A.I.R. 1929 Mad. 721 = 57 M.L.J. 130 (P.B.). 

— Ci. 12— Suit for land— Suit for aocoants of 
traat. 

— -Suit for account of management of trust is not 
“ suit for land.*' 

The expression “suit for land” must be oonsttu* 
ed as an action, the primary object of which is to 
establish claims regarding the title to property or 
possession of property and no suit can be described 
as a “suit for land” as the lObult of the decision 
in which tha title to, or possession of, immovable 
property will not in any manner or measure be 
diieotly afieoted. 

A suit for an acoount of the management of a 
trust is really a suit for administration of a 
trust and not a “suit for land” and, therefore, is 
not excluded from the jniUdlotion of the High 
Court, though the trust properties are in the 
moffussil. {Coutts-TroUer, C. J. and Srinivasa 
Axyangar, J.). Kbishnadoss Vithaldoss o. 
OBARSEAUDOSS. 90 I.O. |180=22 M L.W. 160= 

1923 M.W.N. 395= A.I.R. 1925 Had. 1034= 

49 M.L.J. 311. 

—01. 13— Amendment of plaint. 

■■ ■ -Amendment ousting the jurisdiction of tM 

Trial Court cannot be allowed. 

. Mo Court will permit a plaint to be so amended 
as to oust its own jurisdiction to try the suit. 

A suit was filed originally in the City Civil 
Oourti Madras, and was transferred to tho High 
Court in the exercise of its extraordinary original 
Oivil juxisdiotion. Later, an application to amend 
the plaint was made, the efieot of whloh was to 
convert the suit into one which the City Civil 
Court (the forum originally ohosen by the plalntifi) 
would have no jurisdiotiou to try, 

Sdd, that the amendment oould not be allowed 
as the powers of the High Court under Cl. 18 are 
those of thoCUy Civil Court itself. A.I.R. 1914 
P.C. 41, Bel. on. {Venkatasubba Rao, J.). Singara 
Mudaliab V. Govihdasami GHETTY. 

108 1.0.413=27 U.L.V. 609= 
A.I.R. 1928 Had. 400=54 M.L.J. 145. 
—01. 13— Powers of Vacation Judge. 

; — Suit to be filed in Court outside High Court's 

Ordinary Original Civil JurisdiUion—Olosing of the 
Court — High Court cannot entertain suit. 

There Is no provision of law by which the High 
Court oan in the first instance receive a plaint 
wbioh ought to be filed in some inferior Court 
within the Proeldenoy and pass orders pending the 
disposal of the suit and although tho Court in 
which it was to be filed was closed owing to vaoa* 
lion, the Vacation Judge of the High Court oaunot 
entertain such a suit except perhaps where (he 
claim has arisen within tho limits of the ordinary 
original civil jurisdiction of the High Court and 
Wixore the High Court has oonourrent jurisdiotiou 
along with other Courts of the Pxesidonoy town. 
C.M.P. No. 1498 of 1919, Poll. {Ramesam, J*.), 
J.UUNA BAI V. RAUARATHAN OBETXIAB. 

118 I.O. 412=52 Had. 52=23 H.L.V. 684s 
A.I.R. 1920 Had. 29=85 H.L.J. agQ, 


LETTERS PATBNT-(Hadras), (1865), Cl. 15-* 
Court-fee. 


—Cl. 13 — Procedure. 

A suit was brought in an inferior Court but 

as tho Court was closed owing to vacatiou, an 
application was made to the High Court for an 
order of injunction. 

Held, that tho piocedure followed by the appli- 
cant was not correct. The proper procedure to be 
followed would be that the petition on the face of- 
it should apply for a transfer of the suit in an 
iuferior Court temporarily to the High Court, and 
tho application should be made for injunction and 
another applicationfor a re-transfer of the case to the 
original Court. 22 M.L.J. 187, Foil. (Rawesam, J.), 
JOMNA BAIv. RAMANATHAN CBETTIAR. 

113 I.C. 412=52 Had. 52=23 M.L.W. 684 = 
A.I.R. 1929 Mad. 29 = 55 H.L.J. 690. 

— Cl. 15— Appeal— Interlocutory order. 

Where a civil revision petition is filed and 

interlocutory applications ace made in the civil 
revision petition for reliefs, the High Court can 
only act in its exercise of revisional jurisdiotiou 
in dealing with these applioations and orders pass- 
ed on such applications in the exeroise of that 
jurisdiction are not appealable under the Letters 
Patent. {Kumaraswami Sastri and Wallace, JJ.). 
SADAKA MAHOMED V. HAYATH BATCHA SAHIB. 

107 I.C. 813=51 Had. 163= 
1928 U. W. N. 30 = 27 M.L.W. 18 = 
A.I.R. 1923 Mad. 169=54 H.L.J. 323. 


Under Cl. 15 an order of a merely interlocu- 
tory nature passed by a single Judge on the Origi- 
nal Side is not appealable. 85 Mad. 1 (P.B.), Foil. 
{Sehwabe, C.J. and Coleridge, J.). KAVBRIBAI 
AMMAL V. B. MEBTA. 75 I.C. 901= 

18 M.L.W. 815=1923 U.W.N. 894= 
A. I. R. 1924 Mad. 234=46 H.L.J. 71. 

—Cl. 15— Appeal— ReCuaal of pauper petition. 

— I — Whether there may he a right of appeal 
against an order rejooting an application for leave 
to file a memorandum of objections in forma 
pauperis or not, the appellate Conrt should not 
interfere. The question is one of the exeroise of 
discretion and when the determination complained 
of is merely the result of the exeroise of discretion 
onthepartof theJudgeina matter, which was a 
proper subject for the exeroise of that disoretioa 
the appellate Court would tightly deollno to Inter- 
fere. 3 M.H.O.R. 884, Appl. (Decadoss and Wallacet 
JJ.). pabyati Ammal V. Vbnkatbswara Iyer. 

94 I.C. 45 = 23 M.L.W. 611=1926 M.W.N. 255 = 
A.I.R. 1926 Had. 656=50 H.L.J. 426. 


—Cl. 15— Court-fee. 

Appeal from order of Judge of High Courl— > 

Fee payable is that payable under the Charter Act 
directly and nol under S. 3 of the Courf'/e«s Act. 

Seotion 8 of tho Court-foes Act must be oon- 
trollcd by 8, 16 of the High Courts Oharfeer Aot. Seo- 
tion 16 of that Aot which speaks of the settling fees 
to be allowed to Sherifis, Attorneys and all oierks 
and officers of the Court, will not cover a case of 
Court- fee payable on a memoraudum of appeal from 
an order of a Judge of a Chartered High Court 
booauso a. 3 of the Court-fees Aot olearly points 
to the fee which is to be taken by the officer m a 
prquisUe. The power under which Oourt-fees are 
levied on the Original Side of the High Court was 
derived from the general powers to issue general 
rales for regulating tho praotioo of Oourts, Suoh 
powers neoesBarlly include imposition of fees a^ 

the oollecton of them, and the Court caa ooUaot 

the fees only through Ita proper offioots, Tho tu 
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LETTERS PAT£NX-(Madpa8). (1865), 01. 15-' 
Criminal jarisdlotion. 

leviable oo an appeal is the fee payable for the 
time being to the officers of the High Court by 
virtue of the High Courts Chatter Act directly. 
(Coutts-Trotler, J.). H. MOHAMED ISHAQi SAHIB 
V. MD. MOIDEEN. 70 I.O. 813=45 Mad. 849 = 

1922 M.W.N. 511 = 16 M.L.W. 210= 
A. I. R. 1922 Mad. 421=43 M.L.J. 436. 
“Cl. 15— Criminal jurisdiction. 

No appeal lies to the High Court from the 

decision of a Judge of the High Court in the exercise 
of criminal jurisdiction. {Schwabe, C. J,, Oldfield 
and Coutts-Trotter, JJ.). K. V. MUNISWAMY 
MDDALIAB V. Rajaratnau Pillai. 

71 I.c. 126=45 Mad. 928=16 M.L.W. 363= 
1922 M.W.N. 584=31 M.L.T. 287 = 24 Cr.L.J. 78 = 
A.l.R. 1922 Mad. 495=43 M.L.J. 375 (F.B.). 
—Cl. 15— Difference of opinion in Bench. 

——In appeals governed by S. 96, when the two 
Judges of the High Court are divided in opinion, 
the judgment of that Judge who confirms the 
decree of the lower Court prevails. 45 Bom. 718, 
Expl. {Venkalasubba Rao and Jackson, JJ.). 
(ALLAMPATI) VENKATASOBBIAH v. CHUTTI VEN- 
KATASUBBAMMA. 86 I.C. 857 = 21 M.L.W. 721 = 

A.l.R. 1925 Mad. 1032. 
—Cl. 15— Effect of amendment. 

■ No retrospective effect. 

The amended Letters Patent which came into 
force on 31st January, 1929, making the judgment 
of a single Judge of the High Court in a second 
appeal appealable only with the leave of the Judge 
does not apply retrospectively to second appeals 
pending at the time of the amendment. A. I. B. 
1928 Cal. 640 (P.B.); Colonial Sugar Refining Co. 
7 . Irving, (1905) A.C. 369 and Canada Cement Co., 
Ltd. v. City of Montreal, (1922) 1 A. C. 249, Expl. 
{CouttS‘Trotter, C. J., Eumaraswami Sastri, 
WallMe, Beasley and Walsh, JJ.). Vasudbva 
SAMIAB, Inr$. 115 I.O. 811 = 52 Had. 361= 

29 M.L.W. 390=1929 M.W.N. 57= 
A.l.R. 1929 Mad. 381 = 56 M.L.J. 369 (8.B.). 
i^CI. 15 — " Ja<l^n:cnt ’'—Granting pauper peti- 
tion. 

-Appeal lias from an order by a single Judge 

pn the Original Side giving leave to sue in /orma 
pauperis. Such order being a judgment, is within 
the meaning of Cl, 16 of the Letters Patent. 
{Spencer, Offg. C. J. and Srinivasa Ayyangar, J.). 
p. BABA SAH V. V. M. POBSHOTAMA SaH. 

85 I.C. 201 = 48 Mad. 700=20 M.L.W. 845 = 
35 M.L.T. 136 = A.I.R. 1925 Mad. 167 = 

47 M.L.J. 932. 

-Cl. 15— “ Judgment ’’-Order adding party. 

Order adding a patty is not a ‘ judgment 

and therefore is not appealable. 35 M. 1 (J.B.) and 
49 Mad. 539, Rel. on; 50 SIad.770, Dxst. {Curgenven 
and Bhashyam Ayyangar, JJ.). RAMASWAUY 
CHETTIAB .. KANNIAPPA MMALIAE^ ^ ^ 

15—" Judgment”— Order allowing evidenoe 

refoB6d» . 1 

An order giving permission to a party to 

adduce in the first appeal Court evidence which 
that Court had refused time to the party to call, is 
not a final judgment or order within Cl. 16. 

{Wallace and Jackson, JJ.). 

PONNOSWAMI THALAVAR. ^ ,021. 

45 — "Judgment” — Order granting re- 

... order which not only grants a review but 

also amends the deotee, is a judgment under . 


LETTERS PATENT— (Madras), (1865), Cl. 15— 
“Judgment”— Order on Official Referee’s re- 
port. 

Cl. 15 and is therefore appealable. {Eumaraswami 
Sastri ayid Ramesam, JJ.). Govinda Chetty v 
Rangammal. 106 I.c, 172=1927 M.W.N. 411= 

A.l.R. 1929 Had. 261. 

—Cl. 15— " Judgment ’’—Orders in ancillary pro 
cecdings. 

Independent proceeding ancillary to suit but 

not step towards judgment— -Order is judgment. 

An order in an independent proceeding which 
is ancillary to the suit, not instituted as a step 
towards judgment, but with a view to Tendeting 
the judgment effective if obtained, is a judgment 
within the meaning of Cl. 15 of the Letters Patent. 

Where during the pendency of a suit by a Maho- 
medan widow to recover her share iu the properties 
of hoc deceased husband in thu hands of the other 
heirs an order was passed to the eficct that the 
plaintifi should be paid a certain sum every month 
for her maintenance. 

Held, that an order imposing an obligation of 
this nature in a pending suit is clearly more than 
a mere step towards final judgment or a mere 
Interlocutory Older necessary for proceeding with 
the suit and that itis a ’judgment’’ within the 
meaning of 01. 15. {Spencer, Offg. C.J. and Srinivasa 
Ayyangar, J.). YU3VF Sabeb v. Subhan Bibi. 

86 I.C. 909 = 21 M. L. W. 808= 
1925 M.W.N. 10S = A.I.R. 1925 Had. 443= 

48 M.L.J. 395. 

—Cl. 15 — ” Judgment ’’—Order in criminal juris- 
diction. 

A sanction for prosecution by a single Judge 

sitting on the Original Side is an order and not a 
judgment and no appeal lies, iSchwabe, C.J., Old- 
field and Coutts- Trotter, JJ.). K. V. MDNISWAMY 
V. BajaBATNAM. 71 I.C. 126=45 Had. 928= 

16 M.L.W. 365 = 1922 M.W.N. 594= 
31 M.L.T. 287=24 Or. L.J. 78= 
A.l.R. 1922 Mad. 495=43 M. L. J. 375 (F.B.). 
—Cl. 15— "Judgment”— Orders In partnership 
suit. 

In a suit for dissolution of partnership and 

accounts, when the suit came for trial, the Court 
without determining any of the matters in contro- 
versy in the suit passed the following order :— "The 
whole ease is referred to the Official Referee to 
determine what share the plaintifi had in the busi- 
ness carried on by the deceased H, and having 
determined that to take a full aooouut as in an 
ordinary partnership action and report to this 
Court” 

Held, that the order is not an inietim decree ol 
even a judgment within the meaning of 01. 15 of 
Letters Patent. 35 Mad. 1 (P.B.), Ref, {Eumara- 
swami Sastri, J.). ABDUL WAHAB SAHIB v. 
M. BOKIA Bibi Sahiba. 73 I.C. 903= 

A. I. R 1924 Had. 406. 
—Cl. 15— "Judgment ’’-Order on application 

for Injunction. , . 

An order on an application for an %nter>m 

injnnctlon is a judgment within the moaning of 
this Article, as its effect is to render the final 
ment effective, if obtained. 24 Mad. 358, Foil. 
{Spencer and Devadoss, JJ.). 

SUBBAMMA. 95 I.C. 956=21 H 

A.l.R. 1926 Mad. 988. 

—Cl. 15 — ‘‘Judgment”— Order on Official Re- 
feree's report. , . . ... 

An order referring back a report of the 


Official Referee for further oonsideration is not a 
final order determining the rights of the parties 
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IBTTBBB PiTBNT-(Hftdras), (1885), 01. 18— 
“Jnd|ment”— Order refasiag inspection. 

within the meaning of Cl. 15 as a Judge is not pre- 
flladed from yaiying or discharging such report 
and that it cannot take eSect until it has received 
his imprimatni. Therefore, no appeal lies from 
that order, [Phillips, Off g. C.J^and ileifii/. V.). 
MANEOKJI Bustomji V. Wadia. 107 I.O. 639= 
81 Had. 238=1928 H.W.K. 45=27 H.L.W. 172= 
l.I.R. 1928 Mad. 470= 54 H.L. J. 186. 


iHll. IB-**" Jndgment "—Order refaslng ioepeo- 
. ilon. 

-An order refusing to allow inspeotion of 

certain accounts whioh were disclosed in the 
affidavit of docnments of a party is not a judg* 
ment within the meaning of Cl. 15, [Case-law 
rsvieto^.} [Kumaraswami Sastri and Reilly, JJ.), 
D. K. Ashes u. V. 0. Qopalabatnam. 

100 I.O. 642=26 M. L. W. 483 = 1927 H.W.N. 162= 
A.I.R. 1927 Had. 409=52 H.L.J. 192. 
—Cl. 15—" Judgment "—Order refaslng stay. 

’ -Where an application to the High Gonrt for 

stay of execution could not have been made inde- 
pendently of and apart from the scoond appeal 
pending, it is the appellate jurisdiotion of the 
High Court that is invoked, and the order of dis- 
missal of application Is made in exerolse of that 
jutisdlotioD; over suoh an order Letters Patent ap- 
peal under 8. 16 does not lie. Sariehandra Jagadev 
V. Lokeno Patnaik, 8. R. 12791 of 1928, Rel. on; 
A,I.B, 1928 Med. 169, Ref. [Venkatasubba Rao and 
liadhaxan Nair, JJ.). Kondalu AirAS. In re. 

83 Had. 188=80 H.L.W. 976 = 1929 H.W.N. 878= 

^ A.I.R. 1930 Mad. 427=57 H.L.J. 783. 
•■■■ i An order made by a single Judge refusing a 
stay of execution is not a judgment within Che 
meaning of 01. 15 and no appeal lies therefrom. 
24 Mad, 368, Foil. Obiter in 36 Mad. 1, Dies, from, 
[Oldfield and Ramesan, JJ.). Vairavan Chettiab 
u. Ramanathan Chettiab. 95 i.c. 808= 

. 14M.L.W. 701. 

r-^I. 16—" Judgment ’’—Order transferring euit. 

transferring a suit from District Court 
to Sigh Court is a judgment. 

' ^ ''—An appeal lies from an order of the Judge 
sitting on the Original Side transferring a suit 
from the District Court to the High Court under 
01. 18 of the Letters Patent, the order being a 
judgment within the meaning of Cl. 16 of the 
Letters Patent. 86 M. 1(P. B.), A’oK.; 47 0. 1104. 
Not foil. (Schi«*6«, C. J. and Ramesam, J.), 
Krishna Reddy v. Thanikaohala Mudali. 

78 1. 0. 1084=1923 H.W.N. 681=47 Had. 136= 
#,1 .. ^824 Had. 90=45 M. L. J. 188. 

—Cl. 18—. Judgment "-Preliminary Issue. 
—-—A decision is a judgment given in an action. 
Where there is an issue direotiy to be tried and 
•there is deoision of a Judge upon matters in Issue 
In the^aotlon between the parties, one cannot but 

n • judgment. [Schwabe, O. J. and 

Ot^ults Trotter, J.). Kanlal Bhoya v. BALABAm 
PABAMASDEDOSS. 66 1 0 921— 

, 16 H.L.W. 008=31 M.L.t! 284= 
Y ^^23 Had. 41=43 H.L.J. 4B0. 
—Cl. 10— Judgment —Refusal to extend time. 

■ An order refusing to extend time lor furnish- 

mg seourity ordered to be deposited for staying an 
administration salt and thus dismissing the appU- 
Mtion for stay is not a judgment. 86 Mad. 1, 
Applnd. [Odgers and Curgenven, JJ.), BALA- 
KBUBNA AYYAB V. PABVATHAMMAD. 

rilOB I.O. 124=86 H« L.W. 883= 89 M.L.T. 148= 

. • • 1927 H.W.N. 809=j|.I.R, 1988 Had.' 181^ 

98M.L. J.I9B. 


Jl /lofxi. 


LBTTBRS PATENT-(HadraB). (1866). 01. IS-? 
" Judgment "—Stay of exeoutlOB. 

—Cl. 15—" Judgment "— Refuial to extend time 
for award. 


^An order refusing to enlarge the time for the 

Bubmiseion of an award remitted to the umpire oh 
an application under S. 13, Arbitration Aot, la a 
judgment and is appealable. 85 Mad. 1 (P. B.) and 
42 Bom. 260, Rel, on. (Couits-Trotter, 0, J.-, 
Kumaraswami Sastri and ReiWy, JJ.), Mabtibosi 
V. SUBBAMANIAM CHETTIAB. 109 LO. 70= 

51 Had. 108=1928 H.W.N. 107= 
27 H.L.W. 81=A.I.R. 1928 Had. 69= 

64 H.L.J. 49 (F.B ). 
— Cl. 15 — "Judgment "—Refusal to revoke leave 
to sue. 1 

——An order refusing to revoke an order giving 
leave to sue on the Original Side of the High Court 
is not a judgment and thcs no appeal lies there' 
from. 85 Mad. 1, Appl. [Couils-TrotUr, C. J. and 
Wallace, J.). Raja Sdbya Rao v. Raja Rama 
Rao. 105 I.O. 159=50 Had. 770= 

26 H.L.W. 227=39 U.L.T. 339= 
A.I.R. 1927 Had. 846=53 H.L.J. 329. 
“Cl. 15 — " Judgment "—Refusal to strike ,eff 
pleadings. . 

' An order by a Judge sitting on the Original 
Bide of the High Court refusing to direct certain 
allegations in defendants' written statement to be 
struck out at the inetanoe of the plaintiff as being 
unnecessary and scandalous is not a judgment. 
[Spencer, Offg, C. J. and Viswanatha Sastri, J,), 
DdrgaBai AMMAL V. ramanatha rao. 

91 I.C. 866=1925 H.W.N. 788=22 H.L.W. 868= 

A.I.R. 1926 Had. 64=49 H.L.J. 632. 
—01. 18— ‘‘ Judgment "—Refusal to transfer 
case. 

“ ' An order refusing to transfer case is not 

appealable under 01. 16. A.I.R. 1928 Mad. 209, Fell, 
(Sadhavan Nair and Curgenven, JJ.). SansabA- 
LINQA RbDDIAB V. RAUASWAMI REDDIAB. 

106 I.C. 890=39 M.L.T. 606= 

1927 H.W.N. 804= A.I.R. 1928 Had. 2324 

An order refusing to transfer a suit from one 

Court to another cannot be said to put an end to 
any of the rights of the parties, as its effect is only 
to allow the proceeding to go on and so no appeal 
lies against it. A.I.R. 1924 Mad. 90, Diet. (OdSerj 
and Curgenven, JJ.). NABASA RBDDTu. Haji 
Tab Mohammad Ayub Sait. io7 I. c. 806= 

61 Had. 330= 27 H.L.W. 164= 
A.I.R. 1928 Had. 209=64 H.L.J. 710. 
—Cl. 18—" Judgment "—Remitting additional 
Issues. 


■ An order of a single Judge calling fpt a fladr 
ing on an issue newly framed by him, or old 
whether raised In the pleadings or not is not a iuda^ 
ment within 01. (16), lot no right or titlo oan& 
said to be adjudicated upon by the mere framing 
of an issue and by direotling that issue to be tried 
86 Mad. 1 (F.B,), Rel. on; A.I.R.1923 Mad. 44, Diet, 
[Devadoss and Sundaram Chetty, JJX (QnTTAt 
PONNAYYA V, (KAZA) PABANDAMATYA. ^ 

99 I. 0. 588=25 H. L. W. 98=38 M.L.T, 206= 

“01. 18-" Judgment Stay of*exwmtlonf* 

-/ttdjwnfiaone fhutptttsonend <o »roea«dr 

mgs before the Oourt— Appeal lies against sfau q/ 
eseecut^on. * “ 

1 5®* '^’“The test seems to be not what 

is the form of the adjudioatioa but what la its efUot 
on the suit or proceeding in which it is madaT^S 
its efleot, whatever its form may be and whate^ 
may be the nature of the applloation on 
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LETTERS PATENT— (Madras), (1865), Cl. 13— 
“ Judgment "—Stay order. 

made, is to put an end to the suit or proceeding so 
fur as the Court before which the suit or prooe3ding 
is pending is concerned or if its eSect. if it is not com- 
plied with, is to put an end to the suit or proceeding, 
the adjudication is a judgment within the meaning 
of the clause. ^ An adjudication on an application 
which is nothing more than a step towards obtain- 
ing a final adjudication in the suit is not a judg- 
ment within the meaning of the Letters Patent. 

Pet Waller, J.— "All orders passed after contest 
inter partes are judgments." 

An appeal lies under the Letters Patent against 
the order of a single Judge refusing stay of execu- 
tion pending the disposal of an Appeal or Second 
Appeal in this Court. The fact of there being a 
declaration is no bar to this Court staying the exe- 
cution of the decree. 85 Mad. 1, Foil.; 24 Mad. 358; 
14L.W.701, Diss. {Krishnan and Waller, JJ.). 
SONACHALAai PiLLAl U.KUMARAVELU CHETTIAB. 
79I.C. 109=47 Mad. 318 = 19 M.L.W. 427 = 
34 M.L.T. 32=1924 M.W.N. 167= 
A.I.R. 1924 Mad. 397 = 46 K.L.J. 138. 

—Cl. IS— " Judgment " — Stay order. 

——The word ‘judgment’ does net include an 
order granting stay of further proceedings on terms 
during the pendency of an appeal preferred from 
preliminary decree in a mortgage suit and an 
appeal against such order by judgment-debtor dis* 
eatisfied by the terms imposed is not maintainable. 
85 Mad. 1 (P.B.l, Rel.on; A.I.R. 1924 Mad. 597; 
A.I.R. 1927 Mad. .398 and A.I.R. 1927 Mad. 592, 
Dist. (Wallace and Thiruvenkatachariar, JJ.), 
NAGESWARA AYYAR V. R.^MANATHAN CnRTTIAR. 

117 I.C. 123*29 M.L.W. 510* 
A. I. R. 1929 Mad. 197*56 M.L-J. 197. 

^ ' An order grantiog injunction staying execu- 

tion proceedings passed by a single Judge of the 
High Court ia a judgment and is appealable. 
A.I.R. 1927 Mad. 398, Foil. (Ramesam and Uadha- 
vanNair, JJ.), PETHAPERUMAL CHETTIAR V. 
CHIDAMBARAM CHETTIAR. 102 I.C. 296* 

33 M L.T. 361*1927 M.W.N. 259= 
A.I.R. 1927 Mad. 592 = 52 M.L.J. 670. 

An order of a single Judge of the High Court 

staying execution of a decree of a mofussil Court 
is a "judgment” within the meaning of Cl. 15 and 
an appeal therefrom is maintainable under that 
clause. A.I.R. 1925 P.O- 155, Expl.; 35 Mad. 1 
(P. B.); A.I.R. 1924 Mad. .597 and L. P. A. No. 240 
of 1925, Foil.; 24 Mad. 358; 14 L.W. 701, Not foil; 
A.I.R. 1923 P.C. 148, Dist. (Wallace and Madhavan 
Nair, JJ.). Jeeyangarlavaru v. Kbishnama- 
•CHARLU. 100 I C. 157 = 50 Mad. 380* 

25 M. L. W. 511 = 38 M.L.T. 51 = 
1927 M.W.N. 248*A. I. R. 1927 Mad. 398 = 

52 M L.J. 161. 

—Cl. 15— " Judgment "—Transposing parties. 

— Order on the Original Side of the High Court 
tratisferring defendant as plaintiff is not judgment. 

A deterniination, call it what you will, which 
has the efiect, whether on a technical ground or on 
the merits, of putting an end to the proceedings 
ns regards the particular people or iji ioto iaa 
judgment and is appealable ; but if the pronounce- 
ment leaves the suit free to go on, then it is not a 

judgment within the meaning of the clause. Every 
order on a contested petition is not a judgment. 

The line dividing judgmonte from orders must be 
drawn somewhere short of this. An order passed 
on the Original Side of the High Court transferring 
certain persons from the position of the defendants 
to that of plaintiffs is not a decision the effect of 


LETTERS PATENT-(MadraB), (1865), Cl. 18 - 

Revenne Board. 


which 16 to put an end to the suit or proceeding 
and therefore it is not a judgment within Cl. (15) 
35 Mad. 1 (P.B.). Appl (Coutts-Trotter, G.J. and 

Ramesam, J.). OFFICIAL ASSIGNEE OP MADRAS 
V. RAMALINOAPPA. 94 1,0. 490=4') Mad, 939= 

23 M. L.W. 592 = 1926 M.W.N. 386= 
A.I.R. 1926 Mad. 334=50 M.L J. 861. 
— Cl. 13— LeaYe to appeal. 

■ Second appeal — Decision of single Judge-^ 
Leave to appeal — Considerations — Leave whether can 
he restricted to some points. 

No hard and fast rule can be laid down as regards 
the grounds on which leave to .appeal should be 
granted by a Judge under Cl. 15 of the amended 
Letters Patent against his decision passed In 
second appeal. The mere fact that there was a 
question of fact involved in the second appeal or 
that the second appeal was allowed and the deci- 
sion of the lower Appellate Court reversed or 
modified, or that the valuation of a second appeal 
was not insignificant, is not by itself conclusive 
for the grant of such leave to appeal. Leave to 
appeal however may bo limited to certain points 
only in which case the appellant will be confined 
to such points. Where the decision in second 
appeal was based on the construction of a deed of 
adoption which contained cortnin peculiar provi- 
sions. 

Held, that leave should be refused. Principles 
applicable to granting of leave to appeal elaborately 
discussed. (Ananthakrishna Aiyar, J.). BULLI* 
RA.TDV. Batyanarayanamurti. 53 Mad 403* 

1930 M.W.N. 65=31 M.L.W. 254=58 M.L.J. 38B. 
—Cl. 15 -Leave to appeal— Refnsal. 

The intention of the legislature as appearing 

from Cl. 15 is that a judgment passed by a single 
Judge in a second appeal after let February, 1929, is 
final and not appealable and that an appeal could 
bo entertained against the said judgment only if 
the Judge who decided the second appeal granted 
leave to appeal. If leave to appeal is refused by 
such Judge no appeal lies from the order refusing 
leave to appeal. (Case-law considered.) (Waller 
and Ananthakrishna Avvar, JJ.) RamANAYYA v. 
KOTAYYA. 121 I. C. 621=82 Mad. 952* 

30 M. L. W. 38G=A.I.R. 1030 Mad 75* 

57 M.L.J. 398. 


—Cl. 15— New point. 

The question, as to the reasonableness and 

sufficiency of notice to quit given by a landlord to 
his tenant for a year, is a pure question of fact and 
not one of law ; and so, if it is not specifically 
raised in the lower Courts it cannot be raised for 
the first time in a Letters Patent Appeal in the 
High Court. 3 M.L.J. 222 ; A.I.R. 1925 Mad. 846; 
29 Cal. 203; 31 Mad. 261 and 35 Bom. 407. Cons.; 
A.I.R. 1924 Mad. 626 ; 27 Mad. 23 and A.I.R. 1921 
Bom. 395, Ref. (Wallace and Srinivasa Ayyangar, 
JJ., afterwards Odgers and Wallace, JJ.). AtYA- 
narsandKanitala Swamigal Koil DEVAS- 

THANAM, KOCHAOAI V. PERIYAKABDPPA THEVAN. 

118 I. C. 279=30 M. L. W. 583= 
A. I. R. 1929 Mod. 617. 


. 15— Revenue Board. ^ , 

—The mere fact that the Civil Procedure 
e is made applicable to proceedings under the 
including presumably the proceedings « ttte 
rd of Revenue cannot by itself 
rd of Revenue ioto a Civil Court subordinate 

ho High Court unless for some other "8®°“ “ 
Civil Court subordinate to the High Court, 
1 as is referred to in S. 3, 0. P. Code, which it 
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PATSNT (Uadpaa), (1868). Cl. 19- 
Revision and appeal. 

!e not. Unless it can be said that the Board of 
ReTenue is subjeot to the Buperintendence of the 
High Court when acting under 8. 205 it is impossi- 
ble to hold that It is a Court subordinate to the 
High Court. 

The Board of Bevenue exercises judicial powers 
and is in that sense a Court as pointed out in 9 
Cal. 295 but that does not make it necessarily an 
Inferior Court subject to the High Court as the 
snperior Court. In the absence of any provisions 
declaring the Board of Bevenue to be aubjeot to 
the appellate jurisdiction of the High Court it 
must be held that it is not so subjeot. 

Clause 16, Letters Patent, says that every Civil 
Court of the Presidency is subject to the appellate 
jurisdiction of the High Court. Section 15, Charter 
Act (Eeplaced by S. 107, Government of India Act) 
provides that every Court subject to the appellate 
jurisdiction of the High Court is subjeot to its 
power of BUperintendonoe. Beading these two 
provisions together every Civil Court of the Presi- 
dency Is subject to the High Court’s power of 
superintendence, in other words, is subordinate to 
that Court. 9 Cal. 295 (P.C.), Foil. 

Bevenue Courts, although so designated, on 
account of their more limited jurisdiotion, are 
nevertheless, properly understood, Civil Courts. 

The revenue officers having been by the very 
terms of the Aot, constituted Courts, when hearing 
certain suits or applications, it is a necessary 
corollary, that tho Board, governed as it is by the 
same rules of procedure, should also be deemed 
a Court, when dealing with the same matters at a 
later stage. 

_ It is wrong to assume that the Courts men- 
tioned in S. 107 of the Government of India Aot 
(8. 16, Charter Act) as being subject to the High 
Court's appellate juiisdictiou, ate restricted to 
such Courts as were in existence, at the time of 
the passing of the Charter Aot or the issue of the 
Letters Patent. {Phillips, Odgers and Venkatasubba 
Rao, JJ.), BAGHONADHA PATRO V. GOVINDA 
PATBO. 114 i.c. 161= 

A.I.R. 1928 Had. 1032=55 M.L.J. 798 (F.B.). 
—Cl. 16— RevlBlon and appeal. 

—Whether it is doubtful whether the decision 
appealed from was in revision or second appeal but 
the patty aggrieved had a right of second appeal, it 
must be construed as an appeal and a Letters 
latent appeal would lie in an appropriate oaso, 
{Venkatasubba Rao and ifadhavan Nair, JJ.). 
MBYAPPAN SEBVAI u. SBI/APPA Obettiar. 

„ A. I, R. 1930 Mad. 489. 

—Cl. 18— Scope. 

. Letters Patent is not con- 

trolled by S. 105, 0, P, Code, And It is open to 
a person though he does not appeal against the 
^ of wmand, to attack It in his appeal against 
gie anal decree. (ITallsr and ifadhavan Nair, JJX 

Srinivasa Varadaohasiab «. Runganayaki 

AMUAIj. 118 I. c. 291=80 M.L.W. 787= 

^ ^ A,1.R, 1929 Mad, 349. 

—Cl. 19— Scope and nature. 

^Per Thiruvenkataoliariar.J.^Boik 8. 96 

0. P.Code, and 01, 86, Letters Patent, are mere rules 
6i procedure, difiering in that lespeot from 01. 16 
Letters Patent, which gives a right of appeal In 

certain oases from the decision of a single Judge 
or of a Division Benoh. {Kumarasxoami Saetri 
Bameaamand Reilly, JJ.).Dhanaraju v. Motiqai! 
DADAw 118 I.0. 343=29 M.L.W. 823=92 Mad. 863^ 
iii A.I.R. 1629 Mad. 641=87 M.L.J. 261 (F.B.), 
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letters patent (Madras), (1869), 01. 86^ 
Difference of opinions among Judges. 

—Cl. 16— Revision— Revenue Court’s dealsion. 

No revision lies under S. 115, O.P.Code, or 

S. 107 of the Govt, of ludia Actor Cl. 16 of the 
Madras Letters Patent against an order of the 
Revenue Divisional Officer acting under Act HI of 
1895 as such officer is not a Court subject to the 
Buperintendenoe of the High Court, Meaning of ‘ap- 
pellate jurisdiction’ discussed— Gose-Zato discussed 
{Aylinq, Ojfg.C.J. and Odgers, J.). PALANIKUMABA 
CBINNAYYA GOONDEN, In re. 

66 I.C. 556=14 M.L.W. 548=1921 M.W.H. 767= 
A.I.R. 1922 Med. 337=41 M.L.J. 677. 
—Cl, 18 — Scope. 

Clause (12), Letters Patent, does not afleot 

the provisions of Cl. 18. 40 Mad. 810, Bel. on. 
(PAiZZtps, 0/(7. C. J., Ramesam and Madhaoan 
Nair, JJ. ). K. Kbishna Rao. In re. 

112 1.0. 149=51 Mad. 540=28 M.L.W. 265= 
A.I.R. 1928 Had. 732=55 M.L J. 171 (F.B.). 
—01. 26— Altering sentence. 

The expression “alter the sentenoe" in 

01. 26 of the Letters Patent inoludes setting H 
aside. The High Court can on review not merely 
reduce the sentence but has the power to set aside 
the oonviotioD. (Wallace, Madhavan Nair, Jackson, 
Ananfba&rishtui Aiyar and Eddy, JJ.). 0. E. N. 
SUNDABBSA lYER t). EUPEBOB. 1930 M.W.N. 249. 
-01. 26—“ Decision.” 

Held, (Eddy, J. disssnfinff) that the word'de- 

olsion* in Cl. 26 inoludes every mental oouolusion 
on which the judgment or charge Is based and not 
merely matters actually stated at the Bar lor the 
direct decision of the Court. It thus inoludes 
directions, misdirections or non-dixeotions, to a 
jury. (Wallace, Madhavan Nair, Jackson, Anantha- 
krishna Aiyar and Eddy, JJ.). 0. K, N. SUNDA- 
RESA lYEB 0. Empbrob. 1930 M.W.M. 249. 

—Cl. 26-’* Point of law.” 

• The expression “ point of law *’ in 01. 26 

of the Letters Patent means the same thing 
as matter of law in 8. 418 of the 0. P. 
Code. It includes such misdirection or non- 
diieotion as would permit an appeal against 
the verdict of a jury. And mlsdixeotion inolud.es 
not only an error in laying down the law by whioh 
the jury are to be guided but also a defect in earn- 
ming up the evidence or in not summing it up or 
iu summing it up erroneously. 

Per Eddy, J. dissenting.^' A point of law ’ re- 
ferred to in Cl. 26 means a point of law submitted 
to and decided by the trial Judge or any direction 
as to the law given by him in the course of hla 
summing up to the jury. (Wallace, Hadhavan 
Nair, Jackson, AnanlAaZcrsshna Aiyar and Eddy, 
JJ.). 0. E. N. SUNDAREBA lYBB U. EmPBBOB. 

1980 M.W.N. 249. 

—Cl. 36— Dlffevenoe of opinions among Judges. 

Pet Full Bench. — Whether the appeal is 

under 0, P. Code, or under the Letters Patent, the 
procedure to be adopted in either ease by the High 
Court in case of an equal division of opinion be* 
tween the Judges is to be governed by 01. 86, Letters 
Patent, and not by S. 98, 0. P. Code. A.I.R, 1921 
P. 0. 6 and A. I. R. 1921 P. 0. 80, Bel on ; Cttss- 
law discussed. (Eumaroswami Saafri, Ramesam and 
Reilly, JJ.). Dhanabaju t». Moti lal Daga. 
118 1.0.843=82 Mad. 863=29 M.L.W. 893= 
A.I.R. 1929 Mad. 641=87 M.L.J. 261 (F.B.). 

In a .Small Causa revision. 

In case of dlfferrenoe among Judges forming the 
High Court Bench, S, 98, 0. P. Code, does not 
apply but 01. 86 of the Letters Patent applies and 
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letters patent (Madras), (1883), Cl. 36— 

Bcopo. 

senior Judge’s opinion prevails. Case law discuss- 
ed. {Krishnanand Odgers,JJ.). NAGAPPA PiLLAI 
V. ARUN.iCHALAM CHETTY. 85 I. C. 1016= 

« A.I.R.1925 Mad. 281 = 37 M.L.J. 876. 

—Cl. 36— Scope. 

Per ThiruvenkaUicJiariar, J.— Both 8. 98, 

C. P.Code, and Cl. 36, Letters Patent, are mere rules 
of ptooedure, difietlng in that respeot from Cl. 16, 
Letters Patent, whioh gives a right of appeal in 
certain cases from the decision of a single Judge or 
of a Division Bench. (ffwTnoraswami Sasiri, 
Ramfnm and Reilly, JJ.). Dhanaraja v. MOTI 
LAL DAGA. 116 I.C. 343 = 29 M.L.W. 823 = 

52 Mad. 563 = A.I.R. 1929 Mad. 641 = 

57 M.L.J. 264 (F.B.). 
——The amended Cl. 36 applies to all pending 
cases. (KumariLswami Sastri, Ramesam and 
Reilly, JJ.). GUEUSWAMI PILLAI V. ViRABHADRA 
TAVDLKABAN. 119 I.C. 160= 52 Mad. 884= 

29 M.L.W. 874= 1929 M.W.N. 5G4= 
A.I.R. 1929 Mad. 497 = 57 M.L.J. 22 (F.B.). 
—Cl. 39— Decree In testamentary matter. 
——A decree of the High Court in a testamentary 
matter is appealable to His Majesty in Council 
when the case is such that if it were an ordinary 
oivil case it would be appealable under S. 109. 40 
Cal. 21 (P.O.), Ezpl.', 10 L.B.R. 22, ifot foil. (Deva* 
doss and Waller, JJ.). Pabauaswami Iyanqar w. 
PlOHAMMAL. 97 I.C. 836= 

49 Had. 954=1926 M.W.N. 931 = 
A.I.R. 1926 Mad. 986 = 51 M.L.J. 299. 
—Cl. 39— Order in Insolvency proceedings. 

Appeal lies to Privy Council against order 

under S. 8. 

A judgment passed under S. 8 of the Presi- 
dency Towns Insolvency Act by the High Court 
in its appellate jurisdiction setting aside or annul- 
ling a prior order is appealable under Cl. 39 of 
the Letters Patent to the Privy Council. 

In an insolvency matter (original or appellate) 
an application for leave to appeal lies under Cl. 39 
of tho Letters Patent, even if no such applica- 
tion lies under S. 109 of the C. P. Code. 
{Ramesavi and Wallace. JJ.). ANNAIIALAI CHETTY 
V. Offictal Assir.NFEOF Madras. 

91 I.C. 120 = 30 H L T. 57 = 22 M.L.W. 362 = 

A I.R. 1925 Mad. 243. 

—Cl. 3C— Order in revision by single Judge. 

No appeallies to ihe Privy Council from the 

decree or order of one Judge of a IHoh Court. 

By S. 44 of the Letters Patent, the Letters 
Patent are subject to imperial legislation. So 
8. 39 of the Letters Patent fails as against 8. Ill 
of the C. P. Code. Hence, though since the 
amendment of the Letters Patent, the judgment 
of a single Judge sitting in revision is not appeal- 
able to two Judges and therefore may be regarded as 
a final decree of a High Court from which a right of 
appeal to the Privy Council is given in all cases 
by S. 89 of tho Letters Patent. Section 111 of C. P. 
Code, prevails and no appeal lies to the Privy 
Council from the decree of a single Judge of a 
High Court. {Erishnan and Wallace, JJ.). B. V. 
SaTYANARAYANA VARAPRASADA RAO V. B. V. 
BHASHYAKAEULU RAO. 75 I.C. 604 = 

46 Mad. 958=18 M.L.W. 653=1923 M.W.N. 719= 

A.I.R. 1924 Had. 399=46 M.L J. 117. 
—01. 39— Small Cause revision. . , • 

^Snidll Cause retision, gueslion raised ^ in 
Leave must be granted if a substantial question of 
law. 

Under Cl. 39 of the Letters Patent, leave to ap- 
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letters patent (Patna). (1916) - Writ of 

mandamus. 

peal to the Privy Council should be granted where 
the decision of the High Court involves a substau- 
tial question of law even in cases of revislona 
under S. 25 of the Provincial Small Cause Court’e 
Act,^ if they necessitate the interpretation of the 
seotiou of the statute which may be of great private 
importance. In this case the question was about 
the meaning of S. 12 of Madras Estates Land Aot 
and the right In dispute was not exactly measur- 
able In money. {Spencer and Kumaraswami 
JJ ). Raja of Ramnad v. Kamath Ravothan. 
66 I.C. 686=1922 M.W.N. 46 = 15 M.L.W, 140= 
30 M.L.T.42=A I.R. 1922 Mad. 34=42 M.L.J. 78. 

— Cl. 39— Suspension of Yakil from practice. 

No leave to appeal to His Majesty in Counoil 

can be granted against an order suspending a Vakil 
from practice which is a disciplinary matter and 
not a judgment. {Schwabe, C. J., Coutts-TroUer, 
Kiimaraswami Sastri, Erishnan and Ramesam, JJ.), 
In the matter of Mb. E. Raqhava REDDI. 

69 I.G. 290=16 H.L,W.328= 
1922 M.W.N. 930=31 M.L.T. 173= 
A.I.R. 1922 Mad. 440=43 H. L.J.382 (F.B.). 
—Cl. 44— Appeal to Privy Council. 

C.P. Code, S. Ill — No appeal to the Privy 

Council from the decree or order of one Judge of a 
High Court. 

By 8. 44 of the Letters Patent, the Letters Patent 
are subject to Imperial legislation. 8o 8. 89 of the 
Letters Patent fails as against 8. Ill of the 
0. P. Code. Hence, though since the amendment 
of the Letters Patent, the judgment of a single 
Judge setting in revision is not appealable tDtwo 
Judges and therefore may bo regarded as a final 
decree of a High Court from which a right of 
appeal to the Privy Council is given in all cases by 
8. 39 of the Letters Patent. Section 111 of the 
C.P. Code, prevails and no appeal lies to the Privy 
Council from the decree of a single Judge of a 
High Court. {Erishnan and Wallace, JJ,). B. V. 
SATYANAR.AYANA VARAPRASADA RAO V. B. V. 

Bhashyakaruld Rao. 75 I.C. 601= 

46 Mad. 958=18 M.L.W. 655=1923 M.W.N. 719= 
A.I.R. 1924 Mad. 399 = 48 M.L J. 117. 

Malta. 

— S. 33— Membership of Senate or Assembly. 
—Court of Appeal in Malta is finally to deter- 
mine all questions which may arise as to the right 
of any person to be or remain a member of the 
Senate or the Legislative Assembly and an appeal 
does not He to the Board of Privy Council. The^ge 
V. Laudry, 2 A.C, 102, Rel. on. {Lord Blanesburgh.) 
Lord Striokl.and v. guiseppe Griua. 

124 I.G. 882= A.I.R. 1830 P.C. 227 (P.C.). 

Patna (1916). 

—Subordinate Courts. 

The Letters Patent must be read subjeot to 

the special legislation in the form the Regulation 
V of 1893 which declares that the Courts other 
than the Sessions Court are not subordinate to the 
Patna High Court as their High Court. {Adami 
and Maepherson, JJ.). SAILENDRA NATH v. 
Emperor. 108 I.C. 419=7 ^37* 

9 P.L.T. 468 = 29 Cr.L J. 427= A.I.R. 1928 Pat. 241. 
—Writ of mandamus. 

Patna High Court has no power to issue writ 

of mandamus, 

Patna High Court does not possess any power 
cither under S. 45 or Letters Patent, to issue vmt 
of mandamus similar to those possessed y 
Calcutta High Court and the High Cou'tsof Bom- 
bay and Madras. {Courtney- Terrell, C. Jn Kulwant 
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letters patent (Patna), (1916), Cl. 10- 

“Jadgment’’— Remand order. 

Sahay, Fatl Alii James and DhavJe, JJ.). SUBAJ- 
MULL-BRIJDAL V. 'COMMR. OP INCOME-TAX, 
BEHAB. A.I.R. 1930 Pat. 938 (F.B.). 

—Cl. 10— “Judgment ’’—Remand order. 

. — Where a Judge of the High Court without eet- 
ting aside the deoision of the lower Appellate Court 
merely remands the case for the finding of an issue 
with directions to return that finding before finally 
diepoeiog of the appeal, that la not a judgment 
within the meaning of the Letters Patent; but 
where the Judge gets aside the decision of the 
lower Appellate Court and orders a retrial by that 
Court, that decision amounts to a judgment within 
the Letters Patent and in such cases an appeal is 
permissible from the decision. (Dawson’MilUr, C,J. 
and Mullick, J.). Ajiti CHAroHARi y. Janak Lal 
Chaddhari. 75 I.C. 946 = A.I.R. 1924 Pat. 336. 

If a Judge siUinga singly sets aside the 

judgment and decree ol the lower Appellate Court 
and remands the case for re-hearing, the order of 
remand being a ‘judgment’ under Ol. 10 of the 
Letters Patent (Patna) is appealable. {Dawson- 
Miller, C, J. and CouHs, J.). MONSBI LAL v. 
MAHANTH Ramasis Pdbi. 65 I. C. 175= 

3 P.L.T. 3§3=1 Pat. 246=A.I.R. 1922 Pat. 384. 
—Cl. 10— Limitation. 

Buie 2, Chap. 7 of the Patna High Court 

Buies, excludes the applicability of S. 12 of the 
Limitation Aot to appeals under Cl. 10 of the 
Letters Patent. {Dawsoti-M%ller, O.J. and Mullick, 
J,). Deoki Lal y. Ramanand Lal. 

59 I. C. 179= A.l.R. 1921 Pat. 365 (F.B.). 
—Cl. 27— Deolaration of validity of marriage. 

“ 'The jurisdiotion of the High Court in matters 
matrimonial is only such jurisdiction as is com- 
prised within the provisions of the Indian Divorce 
Aot. A suit therefore fox a deolaration that marriage 
was a valid and lawful marriage does not lie. 
[Bucknill, J.). ADELAIDE CHBISTIANA LiSH V. 
David Lish. 72 I.C. 657=1923 P.H.O.C. 127= 
1 Pat. L.R. 129= A.l.R, 1923 Pat. 301. 
**mi. 28— Contempt proooedlnEe. 

" I The rule for contempt proceedings need not 
bo issued by the Court as an entire body and the 
whole of its judiciary need nob be oonsulbed. A 
single Judge or Division Bench has jurisdiction to 
iflsue the rule. {Courtney-Terrell,G,J., Adami, Bow. 
KuUoant Bahay and Fael AH, JJ.), Empebob o. 
MdBLI MANOHAB. 117 1. c. 180= 

80 Cr.L.J. 741=1, 1. R. 1929 Pat. 72 (P.B,). 
■"Cl. 28 — Prooedure In appeals. 

— — Per Das and Foster, J/.— There is no conflict 
between the Code and the Letters Patent, The 
special procedure indicated in the Letters Patent 
applies to Letters Patent appeals ; the procedure 
indioated In 8. 98 of the Code applies to appeals 
from Subordinate Courts. 43 Bom. Foil. 

[Dawson'MiUertC.J., on difference between Das and 

„^’J®NDBA SINQH V. RAMESWAR 

SINGH. 87 I.C. 849=88 I.C. 141 = 4 Pat. 510= 
^1. M-E«le.' 

r A 0^ Patna were framed 

under 01. 29 of the Letters Patent. Although the 

rules were not submitted to any Rule Committee 
they are quite legal. Ss. 192 and 128, 0. P. Code do 
not molude the High Court at Patna as it was not 
ertablishfld when the O.P. Code of 1900 was enaotafi 

and Mnllicl.. J.). RAimDiL 
aSHOBB «. KiUAMTA NABAIN. 60 1.0. 288= 

. a-P-l-T- 112=1928 P.H.0.0. 97= 

i.I.R. 1991 P»t. ,8 


LETTERS PATENT (Rangoon), (1922), 01. 10- 
Jurisdiction. 

—Cl. 31- Administrative and disciplinary orders. 
-^^—Disciplinary jurisdiction — Right- of appeal to 
Privy Council does not extend to administraive bt 
disciplinary orders of High Court. It may always 
be necessary in petformiug administrative acts for 
the Court or the Judge or the person whose duty it 
is to carry out these acts to consider and come to a 
conclusion as to what his powers may be under a 
particular act of Council and the mere fact that 
euch a consideration arises does not take the case 
out of the ordinary course. {Dawson Miller, C.J. 
and Adami J.). SUDHANSD BALA HAZBA, In re. 

79 I.C. 172=A,1.R. 1922 Pat. 003. 
— Rangoon (1922). 

— Gi. 7 — Advocates of Judicial Commissloner’a 
Court. 

Advocates of the late Judicial Commis- 
sioner’s Court of Upper Burma should be enrolled 
in the Rangoon High Court according to their 
qualifications. The Legal Practitioners Act did 
not extend to Upper Burma and therefore, the 
Practitioners of the Judicial Commissioner’s Court 
of Upper Burma do not come within the exception 
to Art. 30 of the Stamp Acb, unless they are 
Vakils of an Indian High Court who have already 
paid that fee. [Robertson, C.J. , Heald and May 
Oung, JJ.). In tke matter of FIRST GRADE ADVO- 
CATES OF THE LATE Court op the Judicul 
Commissioners of upper Burma. 74 i.c 13 = 
/B. « 1 Rang- 142= A.l.R. 1924 Rang. 1 (F.B.), 
~C1. 8— Acts not in ppofesslonal capacity. 

When an officer committed what might have 

been adequately corrected by the ordinary punish- 
ment for an offence of that nature and the ofience 
was n(5t one which subjected the Individual who 
committed it to anything like general infamy or 
any imputation of bad character eo as to render his 
remaining in the Court as a practitioner improper, 
Meld, it was not competent to the Court to in- 
flict up<jn him a professional punishment for an 
aob which was not done professionally and 
whioh aot per se did not render him improper to 
remain as a practitioner of the Court, 

Although High Court has a very wide disoretioa 
in the ezetoise of its dieoiplinary powers, neverthe- 
loss, in a ease where the acts charged were not 
committed in a professional oapaoity, and whore 
they involve a criminal oSenco, It would not 
ordinarily be convenient for the High Court to 
exercise those powers until the ohargoa have been 
investigated in a Criminal Court. {Rutledge, 
Heald and May Oung, JJ.). in the matUr of 
Maung BA KviN. 76 I.C, 827=2 Bur. L J 210 = 
25 Cp. L.J. 267= A.l.R. 1924 Rang m (a B ) 
-Cl, 8-Appeal against suspension:* ^ ^ 
-—The provisions of the 0. P. Code have no 
application whatever to orders made by virtna 
of Ol. 8 of Letters Patent and so where Jilioi 
Court removes or suspends for reasonable Susa 
?k attorneys of the High Court 

that the oase is a fit one for appeal to Hia WftlAgfv. 

couBci. 0^7. c. *(?„®Vor V g: 

M who had an office in CalAnffa v 

head office was in Rangoon entered into°an 
ment to aot as selling Igent in Rangoon for%"f« 
sell dried prawns from Bentmi «« ® ® 

basis. 8 was merchant tradinl L BenglS^^'® 
to deliver prawns to if at his offloa In n-i 

at his Calcutta offldo wag to make aa??S^to^ 
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LETTERS PATENT (Rangoon), (1922), Cl. 11— 
Application for transfer. 

against the value of prawns so delivered. M by his 
Calcutta manager w’as to ship the prawns to Ran- 
goon. AT at Rangoon was to sell the prawns for S 
on commission and M was to pay S the proceeds of 
the sale of the prawns, less advances, commission 
and charges. jlT sued to recover a balance of ad- 
vances made by him in Calcutta in excess of the 
value of prawns when sold, in Rangoon. 

Held, that in the present case no payments by S 
to M were contemplated by the contract. M was to 
pay advances to S in Calcutta and was to pay S 
the balance of the sale proceeds also presumably 
in Calcutta. As the amounts were expressly made 
payable in the agreement they were certainly pay- 
able in Calcutta, the reasonable inference also 
would be that accounts were to be settled in Cal- 
cutta and if any amount should be found payable 
to AT it should be payable to him in Calcutta just 
as amounts payable by him to S were payable in 
Calcutta. Calcutta Court had, therefore, jurisdic- 
tion to try the suit. {Heald, Ag. C.J. and Sen, J,). 
Mahomed Eshak Bhiyat v. Sari Chandra 
BOSE. A.I.R. 1930 Rang. 216. 

— Cl. 11— Application for transfer. 

It is desirable that the application for remo- 
val to the High Court of a suit under S. II should 
also be dealt with in the original jurisdiction of the 
Court. (Lentaigne and Carr, JJ.). JUPITER GENE- 
RAL Insurance Co., Ltd. v. Abdul aziz. 

76 I.C. 479= 1 Rang. 226= A.I.R. 1923 Rang. 183- 

—Cl. 11— Transfer of Insolvency case in Inferior 
Coorts. 

Original Side of the High Court is not com- 
petent to transfer insolvency proceedings from one 
Court to the other. The powers conferred by S. 5 
of the Provincial Insolvency Act, which are made 
subject to the other provisions of the Act, cannot 
be exercised in such a way as to give the Origi- 
nal Side of the High Court a jurisdiction from 
which it is expressly excluded by the terms of the 
Act whether that section is read with S. 24, 
C. P. Code or Cl. (11) of the Letters Patent. (Chari. 
J.). In the mailer oi The Estate op Comer 
Ahammed Bros. 100 I.C. 265=4 Rang. 554= 

A. I. R. 1927 Rang. 105. 

—Cl. 12— Objection as to jurisdiction— Waiver. 

Wherein a suit leave of Ibo High Court, 

although necessary under Cl. 12, Letters Patent, 
is not obtained, the defendant must raise the 
objection as to the jurisdiction of the High Court 
at the first available opportunity. If bo fails to 
do so, and at first submits to the High Court’s 
jurisdiction, such submission constitutes waiver 
which cures the defect created by omission to apply 
for leave. (Dowfe, Z.). MAHOMED Siddiqv. Maho- 
med AHMED. 115 I.C. 898=6 Rang. 680- 

A.l R. 1929 Rang. 61. 

—Cl. 13 — Appeal— Order deciding jurisdiction. 

!_An order, passed by the Court on its Original 

Side deciding that the Court has jurisdiction to 
entertain a suit, is appealable although appeal will 
not lio against a similar finding of a Court other 

than the High Court. C.M.A. 82 of 1925. Foil. 
iHealdandVarwood.JJ.). Tar Mahomedv. Mt. 
ZULAIKHA BAI. 105 I.C.472= A.I.R. 1928 Rang. 20. 

—01. 13 — Certificate of fitness. 

A certificate declaring that a case is a fit one 

for appeal can be granted only by the Judge vvho 
passed the judgment, because the lutentmn of the 
Letters Patent is to confine the granting of a 
certificate to the Judge who actually heard the 
appeal and passed the judgment. (Rv-iUdge, C.J., 


LETTERS PATENT (Rangoon), (1922), Cl. 13 — 
Judgment— Attachmant before judgment. 

Broitn and Maung Bi, JJ.). MA THAN v. MO BA 

93 I.C. 124=3 Rang. 346= 

4 Bur. L.J. 185 = A I.R. 1926 Rang. 1 (F.B.). 

A delay of 4 months was considered as not 

excusable. Where substantial justice was done to 
the parties, and the petitioners were attempting to 
take advantage of a technical defect to which they 
had once themselves agreed, declaration was 
refused. (May Oung , J .) . MAUNG Hman n. MA 
Shin. 79 1.0.441 = 79 1.0.744= 

2 Bur. L.J. 164= A.I.R. 1924 Rang. 43. 
—Cl. 13— Copy of judgment. 

Rule 5 of the Rangoon High Court Appellate 

Side rules was intended to apply and does apply to 
appeals against judgments of the Original Side 
under Cl. 13 of the Letters Patent and therefore in 
the case of such appeals the memocandum of 
appeal must be accompanied by a certified copy of 
the judgment which is under appeal unless the 
Court dispenses with it. (Heald and Chari, JJ.). 
M. II. ARIFF u. Perumal. 98 I. C. 889= 

5 Bur. L. J. 75= A.I.R. 1926 Rang. 143. 
— Cl. 13— Judgment— Acceptance of security. 
An order merely deciding as to the suffi- 
ciency of the security offered by the judgmeut-debtor 
where execution has been stayed by the appellate 
Court is not a judgment. (Heald and Chari, JJ.), 
Mooljee and Oharsee and CO. V. Moola, 

88 I.C. 740 = A.I.R. 1923 Rang. 22S. 
—Cl. 13— Judgment— Appointment of Commls- 
sloner in partnership suit- 

A decision which affects the merits of the 

question between the parties by determining some 
right or liability may rightly be held to be a 
“judgment.” An order which merely paves the 
way lor the determination of the quoation between 
the parties cannot be considered to be a “judg- 
ment,” nor can a mere formal order regulating the 
procedure in the suit, or one which is nothing 
more than a step towards obtaining a final adjudica- 
tion. Where in a suit for dissolution of partnership 
for accounts thereof being taken and for recovery of 
plaintiff's share therein a preliminary decree was 
passed by cousentdcclaring partnership to bo dissol- 
ved and ordering all proper accounts of the part- 
nership being taken, and where a commissioner was 
appointed to take accounts and the oommissioner 
applied to the Court for directions with reference to 
certain questions as regards the accounts and where 
the Court passed an order giving directions but not 
deciding on the merits of the suit or the rights 
and liabilities of the parties as regards the part- 
nership, HeW, that the order was not a judgment 
within the meaning of Cl. 13. (Rofttnson, C.J. and 
Broitm, /.). YEO ENG BYAN v. BENG 8ENO AND OO. 

84 I. C. 291 = 2 Rang. 469 = A.I.R. 1925 Rang. 43. 
—Cl. 13— Judgment— Appointment of Receiver. 

Wbore an appeal from an ordot is allowed by 
the 0. P. Code, the Court will construe suoh an 
order as a judgment within the meaning of Cl. 13» 
and from an order appointing a Receiver 
0. 40, R. 1, an appeal lies, (Rutledge, C. J. 
Brown, J.). A. R. A. ARUMUGAM CHETTYAE 0. 
V. K. S. K. N. M. KANAPPA CHETTTAB. 

101 IX. 791 = 3 Rang. 99 = A.I.R. 1927 Rang. 139. 

—Cl. 13 -Judgment -Attachment before judg- 

— ^An ordermade under the provisions of 0.38, 
R. 5 is not a “judgment” within the 
Cl. 13 of the Letters Patent, booause^it^is 


a 
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more interlocutory order whioh does “ ^ 

the merits of the dispute between the parties y 
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LETTERS PATENT (Rangoon), (1922), Cl. 13— 
“Jadgment” — Decision on preliminary point. 

determining, some tight or liability which is in 
controTersy between them in the suit and there- 
fore no appeal lies from that order. (Heald and Len- 
taigne, JJ.). Mengha Binqh n. Sucha Singh. 

90 1. 0. 995=4 Bar. L.J. 108=3 Rang. 307= 

A.I.R. 1925 Bang. 287. 
—Cl. 13—*' Judgment ’’—Decision on preliminary 
point. 

' ■■Dectstow on preliminary point is no judgment. 

The proper procedure, when a pteiiminacy ques- 
tion of limitation is raised, is to hear that question 
and decide it as a preliminary point and it it is so 
deoidcd, it cannot be said that the appellate Court 
which had not heard the appeal on its merits, 
either confirms or reverses the decree appealed 
from; and their decision cannot he *'a judgment” 
within the meaning of Cl. IS. (Robinson, C.J. and 
Pratt, j.). Tin Tin Nyo v. maung basaing. 

77 l.C. 385=1 Rang. S84=A.I.R. 1924 Rang. 148. 

—Cl. 13— ” Judgment ” — Finding as to nature of 
docament. 

Finding having effect of allowing suit to pro- 
ceed is not a Judgment. 

If the effect of an adjudication ” is to put an end 
to the suit or proceeding so far as the Court before 
which the suit or proceeding is pending is conoern- 
ed, or if its effect, If it is not complied with, is to 
put an end to the suit or proceeding the adjudioa- 
tion is a judgment, otherwise not. 

The finding that the parties intended to treat a 
document on which the suit was filed as an inland 
and not as a foreign instrument, which had the 
effect of allowing the suit to proceed, does not 
amount to a judgment within the meaning of 
Art. 18. Rang. Ciy.F. A. 358 of 1924 ; Rang. Civil 
Miso. No. 82 of 1925 and A.I.R. 1928 Rang. 20. Ocer- 
rttfcdi85Mad. 1; A,I.R.19-25 Rang.43 and A.I.R. 1922 
Lah. 880, Rsi. on. {Case-law discussed.) {Pratt, 
Offg. O.J., Carr, Ounliffe, Ormistone and Darwood, 
JJ.), P. K. p. Y. E, Chidambaram Chbttiab 
V. N. A. OBETTIYAR firm. 114 I. 0. 524= 

6 Rang. 703= A.I.R. 1929 Rang. 41 (F.B.). 
—Cl. 13— “Judgment "—Insolvenoy proceedings. 

“ ' ' -An order by Insolvenoy Court declining to 
adjudicate upon the claim that certain property in 
the bands of Official Assignee was in reality 
held by insolvent in trust and directing the claim- 
ant to enforoe his claim by regular suit is not a 
judgment within 01. (19) and is not, therefore, ap- 
pealable. A.I.R. 1927 Rang. 287, Bel. on and 
86 Mad. 1, Nof /oU. {Butledge, C.J. and Brovm,J.). 
ABJDN lYBB v, OFPIOIAL ASSIGNEE, RANGOON. 
Ill l.C. 888=6 Rang. 363= A.I.R. 1928 Rang. 246. 
—Cl. 18 ‘* Judgment ” — Order In InsolYeney. 

- — -Order of a Judge dltepbing that the Official 
B 606 Wdv is sntltlsd to ft ouztftiu omouQt fts oom* 
mission as against heirs of the estate sold through 
iha Receiver, is a judgment. A.I.R. 1926 Rang. 48. 
Rel. on. {Pratt, Offg, C.J. and CunUffe, J.). Ma 
Himana b. Official Rbobivbb. ii4 i.c. 678= 

ni 1 J., ^ 1928 Rang, 801. 

—Cl. 18— Judgment — Order on pauper petition. 

— - — Order of Judge on original side of High Court 
r»f using to allow person to sue as pauper is appeal- 
ttble as Judgment— {Pei Heald, Ag. C. not 

lOMTS p€rtni96iM io SU6 A8 pauper is givsn. 

The word “judgment” in 01. 18 Is intended 
tp cover an order as well as a decree, but. the 
^fieot of the adjudication must be snob as to put 
an end to the suit or proceeding so far as the Court 
Delate which the suit or proceeding is pending is 
.<KnoBmed, or if its effect, if is not oomplied with 


LETTERS PATENT (Rangoon), (1922), Cl. 13- 
“Judgment”— Refusal to issue commission. 


is to put an end to the suit or proceeding. If it 
has the effect, the adjudication is a judgment, 
otherwise not. 

The order of the Judge on the original side of 
the High Court refusing to allow a person to sue 
as a pauper is appealable as a judgment Inasmuch 
as the order put an end to tho pending proceeding. 
A.I.R. 1929 Rang. 41 (F.B.). Foil. 

Per Heald, Ag. C.J . — But the case in which 
permission to sue as a pauper is refused must be 
distinguished from the case in which such per- 
mission is given. A.I.R, 1925 Mad. 167, Not appr. 
{Heald, Ag. C.J. and Oiler, J.). S.M. UlTBA v. 
Corporation of the Royal Exchange 
Assurance. A.I.R. 1930 Rang. 239. 

An order allowing a patty to sue in forma 

pauperis is not a ’‘judgment” within the meaning 
of Cl. 13. A.I.R. 1925 Mad. 167, Dissen/sti/f’oin ; 26 
Mad. 437 and 21 All. 133, .4ppr. {Heald and Oharif 
JJ.). Mathan MYINT V. Mg. Ba THBIN. 

95 LC. 523 = 4 Rang. 20=5 Bur. L.J. 6 = 

A. I. R. 1926 Rang. 110. 
—Cl. 13— “ Judgment”— Order returning award. 

— I Order returning tlw award for complying 

with S. 11 (2), Arbitration Act, is not a Judgment 
and no appeal lies therefrom. 

Where the trial Court held that the arbitrators, 
by not giving notice to the parties before sending 
the award to the Court, acted with material irre- 
gularity and in breach of the statutory obligation 
imposed by S. 11 (2), Arbitration Aot, and oidexed 
the award to be sent back to the arbitrators to 
enable them to act according to law, 

Held, that such an order was not a judgment 
within the meaning of Cl. 13 of the Letters Patent 
and no appeal lay on it. 45 Gal. 602 and A.I.R. 1925 
Rang. 48, Foil, {Rutledge, C. J. and Carr, J.). 
I. E. ABOWATHt). A. E. ABOWATH. 114 10. 521= 


D nang. 3ea= a.i.k. 18^8 Rang, lio 
Order of Court remanding the award foi 
making a fresh award on the ground of arbitiator'e 
misconduct, is a ‘judgment’. 8 Bom. L.R. 433; 
13 Bom. L.R. 91 and 9 Bom. H.O. R. 893, Appr, 
{Duckworth and Po Han, JJ.). Saya Pyh v, 
V. EUNDINNYA. 76 1.0. 525=2 Bar. L.J. 103= 

1 Rang. 661= A.I.R. 1924 Rang. 47 
— Cl. IS— Judgment— Refusal to add parties. 

- An order tantamount to refusing to join pe^ 
sons as parties finally adjudioatoa or oonoludei 
the matter so far as those persons are oonoemed 
and it Is consequently a judgment within th< 
meaning of Cl. (13) of the Letters Patent, 

An order refusing to allow a person to be joined 
as defendant in a suit under 8. 92, O.P, Code with- 
out the permission of Government Advocate li 
appealable. (Rutledge. C.J. and Brown, J.). 0, E, 
DOOPLY V. M.B, MOOLA. 108 l.Q. 261= 

«, T 968= A.I.R. 1927 Rang. 180. 

Cl. 13— Jndgment— Refnial to amend plaint. 

—An order refusing leave to amend a plaini 
followed by dismissal of the suit la a “judgment” 
within 01. 18 and is appealable. (RuNsdos. O. X 
and Brown, J.). P. M. Ohbttyar Firm v. M4 
SHWB PON. 101 1.0. 628=5 Rang. 118= 

6 Bur. L. J. 49=A.I.R. 1927 Rantf IBA 

—Cl. 13— "Judgment”— Refusal to lssaQ^Mm<< 

miislon. “ 




lo issue ft QommlBeioB 
however sotlouB the ultimate results to thepSfcv 
IS a purely interlooutory order and not a judgmen 
terminating a suit or other proceedings or aflISS 
the merltB. A.I.B, 1925 Rang. 226 and 86 tfad.. 
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LETTERS PATENT (Rangoon), (1922), Cl. 13- 
Judgmcnt—Rcfusal to issue commission. 

(F.B.), Foil. [Beald and Lentaigne. JJ ). JlAHOMED 
HUSSAIN V. HOOSAIN HAMADANEE AND CO. 

90 I.C. 967 = 4 Bur. L. J 103=3 Rang. 293 = 

A.I.R. 1925 Rang. 250. 
— — —Refusal to issue a commissiou is a matter 
within the discretion of the Insolvency Judge and 
no appeal lies under Letters P.itont (Rangoon.) S. 13. 
13 Mad. 143; 11 Mad. 8S and '29 Mad 20, Dissented 
from-, A.I.R. 102.5 Rang 43, Ref. {Rxitledge. CJ. and 
Brown, J.). ABDUL GAFFUR v. OFFICIAL 
ASSIGNEE. 93 I C. 211=4 Bur. L.J. 254= 

3 Rang. 6C5 = A.I.R. 1926 Rang. 64. 

— Cl. 13— Judgment— Rejection of claim. 

Refusal of summary remedy given by 0. -21, 

R. 53, C. P. Code, leaves open the right of bringing 
a regular suit and having the question in issue 
finally decided. It, consequently, cannot be a 
“judgment” within the meaning of Cl. 13, Letters 
patent. {Rulleige, C,J, and Brown, j.) Jam.AL 
Brothers AND Co,, Ltd. v. Chip Mohand Co. 
104 I.C. 330=5 Rang. 381 = 6 Bup. L.J. 162 = 

A.I.R. 1927 Rang. 287. 

— Cl. 13— Limitation. 

The period of limitation for an appeal from a 

judgment of the original side under Cl. 13 of the 
Letters Patent is 20 days from the date of the 
judgment, and in such appeals the memorandum 
of appeal mu^t bo accompanied by a certified copy 
of the judgment unless the Court dispenses with 
it, but need not bo accompanied by a certified copy 
of the decree. (i?o6i«son, C, J. and Brown, J.). 
J. N. SURTY V. T. S. Chbttyar Firm. 

98 I C. 417= 4 Rcng. 263 = 5 Bur. L.J. 187= 

A.I R. 1927 Rang. 20. 
— Cl 13— Limitation for Appeal. 

The words “decree or order” as used in Art. 

151 are wide enough to cover a “judgment’’ in the 
sense in which that word is used in Letters Patent, 
Cl. 13 and therefore the period of limitation for an 
appeal under Cl. 13 of the Letters Patent from a 
judgment of the High Court on its original side is 
20 days from the date of the judgment. (Se%ld 
and Cliari, JJ.). M. H. Ariff v. Pebumal. 

98 I.C. 689 = 5 Bur. L.J. 73= A I.R. 1926 Rang. 143. 
— <jl. 17— Interpretation. 

“ Law ” means enacted law, the English Com- 

inon Law and Equity^Fublished decisions of the 
Chief Court are not included, {Cunlijfe, J., dissent- 
ing). 

The word “Law” as used in Cl. 17 of the Letters 
Patent, maroly meaas the legal enactments of the 
Indian and Burmese Legislatures, the English 
Common Law and Equity, etc., which was ap- 
plied by the late Chief Court of Lower Burma. It 
cannot of necessity bo read as to include the pub- 
lished decisions of that Court, which decisions, 
until merged in an enactment, or used to modify 
pt repeal any enactment, are not, strictly speaking, 
law. What the clause meant was that the institu- 
tion of the High Court did not involve any change 
In the law to be administered by the Court on its 
Original Side, and that the enactments and the 
principles of law which would have been followed 
by the Chief Court should be followed by the High 
Court. (Rutledge, C.J., Jleald, Carr, Duckworth 
Cunlij/e, Chari, Das, Otter and Maung Ba, JJ.). 
In re MA MyA v. Ma THEIN. 98 1.0. 520 = 

4 Rang. 313= A I.R. 1927 Rang. 4 (F B.). 
—Cl. 17— Law— Applicable. 

Tho Original Sido of the Rangoon High 

Court wHl administer the Mahomodan Law in the 
matter of determining a gift by a Mahomedan. 


LETTERS PATENT (Rangoon), (1922), 01. 37— 
” Final decree or order.” 

(Chari, ./,). MIRZA HASHIM MISHKEB v. Aqa 
ABDUL HOOSAIN Bind \NEB. 103 I c 189 = 

o, .. ™ 5 Rang. 252= A.I.R. 1927 Rang. 242. 

Cl. 28— Transfer of Criminal cases. 

The High Court’s power’of revision are in 

express terras limited to those conferred by cer- 
tain sections mentioned in S. 439. Section 526 
is not one of there. The Letters Patent does 
not confer any power of transfer over and 
above that conferred by S. 520 since Cl. 28 is quali- 
fied by Cl. 35. (ilfo^ Ou«£7, /.). ASHU V. Mo. Po 
Khan. 77 I.C. 885=1 Rong. 632=2 Bur L.J. 236= 
25 Cr. L.J. 433=A.1,R. 1924 Rang. lOO. 
—Cl. 34 — Scope. 

Clause 31 of tho Letters Patent does not in all 

cases override the provisions of 3. 98 of the Code 
of Civil Procedure and where that section can pro- 
perly apply it may be resorted to in spite of tho pro- 
visions of Cl. 34 when it seems obvi.jusly right for 
the differing Judges to refer the point of law on 
which they differ. Clause 34 of the Letters Patent 
applies only to those cases in which the appeals 
come before tho Court by virtue of a right of appeal 
given by the Letters Patent. Where an appeal lies 
under tho ordinary law of the land, the Letters 
Patent will not override the provisions of 
tho Code, applicable to tho appeal. (Rofcinson, 
GJ. and Pratt, J.). TIN TIN Nyo v. M.AUNG BA 
Saing. 77 1 0. 395 = 1 Rang. 534= 

A.I.R. 1924 Rang. 148. 

—Cl. 35— Scope. 

Section 35 of the Letters Patent as well as 

S. 122 of tho 0. P. Code, and S. 108 of tho Gov- 
ernment of India Act (1915) merely give the High 
Court power to make rules and orders for tho pur- 
pose of regulating proceedings in civil cases. 
(Rutledge, C.J., Brown and Maung Ba, JJ). Ma 
Than v. Mo. Ba Gyan. 93 I.C. 124=3 Rang. 546= 
4 Bup L.J. 183 = A I R. 1926 Rang. 1 (F.B.). 

— Cl. 35— Transfer of Criraiaal case. 

The High Court’s powers of revision are in 

express terms limited to those conferred by certain 
seotioDB mentioned in S. 489. Section 526 is not one 
of these. The Letters Patent does not confer any 
power of transfer over and above that conferred by 
S. 526 since Cl. 28 is qualified by 01. 36, (May 
Oung, J.). ASHU v. MO. PO Khan. 77 I.C. 885= 

1 Rang. 632 = 2 Bur. L.J. 236= 
25 Cr.L J. 485=A.I.R. 1924 Rang. 100. 
—Cl. 37—'* Final decree or order.” 

-Decree of High Court under S. 91 (3) of 

goon City Munici-pal Act is not aj>pealable to Privy 
Council, 

In the ease of special and often technical enact- 
ments, if a person or a Court is specifically, desig- 
nated to determine disputes arising out of the 
application of such enactments, the Court or person 
is not functioning in an ordinary, but in on extra- 
ordinary manner and parties to any litigation 
arising thereunder will not be permitted to appeal 
further than those specially appointed persons or 

tribunals. , . , 

A decree of the High Court under 8. 91 (3) ot 
the Rangoon City Municipal Act is not a final 
judgment, decree or order within the moaning ot 
Art. 87 of the Letters Patent or S. 109 of the 0. r. 
Code, and is not appealable to His Majesty m 
Council. 40 Cal. 21; 87 Bom. 50C and A.I.R. 
1926 Rang. 25 (P. B.), Bel. on. (Pratt, C. /. ana 
Cunlijfe, J.). MADAN theatres, ltd. V. cor 

poration op Rangoon. ^ 99 a 

4 Rang. 808=6 Bar. L.J. A.I.R. 1927 Rang. 88, 
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UHITATION^A^ainBt Grown. 
WABltlTY—For Tortfl. 

Sm Tobt. 

Of Agents. 


See (1) CONTBAOT ACT. 

(2) Pbincipal and Agent. 
Of Guardian: 

See Guabdian and Wabds. 

Of Sons for Father’s Property. 


See Hindu Law— Debts. 

LlBBIi. 

See (1) Tort— Defamation. 

(2) Penal Code, Ss. 499, 500. 

LICENSE. 

See easements Act, Ss. 52—64. 

LIEN. 

See (1 CoxTBACT Act, Ss. 95—105, 

(2 Legal Pbactitioner. 

(3 T. P. Act, Ss. 55, 101 . 

LIFE ESTATE. 

See T. P. ACT, S. 14. 

LIFE INSURANCE. 

See INSDBANOE. 

life-interest with reuainder over. 

See T. P. ACT. 

light and air. 

See (1) EASEMENTS. 

(2) EASEMENTS ACT, 

light obstructions. 

See (1) EASEMENTS. 

(2) Easements Act. 

limitation. 

—Against Grown. 

As regards limitation against the Crown, the 

legal presumption is that unless the Crown is 
Bpeclfioally mentioned in a Statute, it is excluded 
from Its operation. (Eincatd, J, C. and Raymond, 
A,J,C.), Ganqabam V. Secy, op State fob 

86 I.O. 737 (Sind). 

—Alternative remedies. 

—"I There is no provision of law aooording to 
which a plaintiff, who upon failing to obtain one 
remedy sues for an alternative one, is entitled to 
exolude the time taken up by the former proceed- 
ings. {Curgenven, J.). Pattbachabiar o. Ala- 
MBLUMANQAI AMMAL. 100 I 0 40= 

28 M. L. W. ll=A. I. R. 1927 Had. 273. 
—Assumption of title. 

- — The plea of limitation assumes that the title 
is in the plaintiff. (Dos and Maepherson, JJ.), 
Shashi Bhuean banbbji u. bamjas agabwala. 

83 I.O. 20S=3Pat. 85 = A.I.R. 1924 Pat. 402. 
— Claim by way of defence, 

■ '—Limitation cannot be pleaded against a olaim 
^de^ way of defence. 6 0. L. J. 768, Bel. on. 
{Stuart, O. J, and M\era, J".). Mt. BAIS-UN-NISSA 
V. ZOBAWAB Sah. 92 I.C. 678= 1 Luck. 92= 

29 O C. 118=13 O.L.J. 10=3 O.W.N. 121= 

. , A.I.R. 1926 Oudh 228. 

—Compromise. 

■ -No compromise of agreement can prevent the 
law of limitation from taking effect. {Ashworth and 
M%sra,jj.). Ohandoo v. Mdrlidhab. 

92 1.0. 732=13 O.L.J. 138=1.I.R. 1928 Oudh 311. 
***'Det6rminatioii of* 

——The questions of limitation cannot be deoid- 
ed Inferentially. It is on the facts actually foond 

and not merely upen those alleged in the plaint 

that limitation has to he computed . 

A,J,0.}. IBBAHIU Khan O. KAGOJI, lis I.O. 62* 

T«t. . A.I.R. 1929 Mag. 124, 

s-^^Whea the law of limitation is to be applied 
gpCoartmuBt look at the, pleadings and act at 
.sM SMBlt of the auit,. {Dmdoss and Wallace, JJ,), 


LIMITATION— Period of notice under O.P. Oode, 
S. 80. 

NABATANA V. Vbneatabwami. 98 I.O. 3i« 

24 M.L.W. 475=1926 H.ff.N. 767= 
A.I.R. 1926 Had. 1190=61 H.L.J. 845. 
—Duty of Court. 

A Court ia bound to see whether a plaintiff 

has brought his suit within the statutory period of 
limitation. {Cuming and Page, JJ,). ABDUL- 
GOFUB V. ABDUL JOBBOB. 97 I.O. 633=' 

A.I.R. 1927 Gal. 80. 

—Equity. 

■Persons who desire the assistance of the 
Conrt in obtsiulng equitable relief must oome 
quickly. In each case it ia a question to be decid- 
ed on the faots whether the delay on the part of 
the plaintiff in such that the Court ought not to 
exercise its powers. (Schwabe, C.J. and Wallace, 
J.). ABDUL SHAKEB tJ. ABDUL EAHIMAN. 

72 I.O. 868 = 17 M.L.W. 216=1923 M.W.N. 1= 
46 Mad. 148 = A.I.R. 1923 Mad. 284 = 44 H.L.J. 107. 
—Fresh cause of action. 

Starting point. 

Where a debtor annulled the satisfaction of his 
debtou the ground of coercion and obtained a 
decree, the creditor gets a fresh cause of aotion 
and time begins to cun from the date of the annul- 
ment. 9 Cal. 355 (P.O.); 12 M.I.A. 244, Foil, 
{Wallis, C.J. and Seshagiri Aiyar, J.). MOTHO- 
VBEBAPAH OBBTTY i). ADAIKAPPA CHETTY 

59 1.0. 472=43 Had. 843=12 L.W. 240 = 
1920 M.W.N. 805=39 H.L.J. 312, 
—Law applicable. 

The law of limitation applicable to a suitor 

proceeding is the law in foroe at the date of the 
institution of the suit or proceeding, unless there 
is a distinct provision to the contrary. (ATaiftk 
J.). KANAI liALL SABUI v. PUBNA CHANOBA 
CHATTEEJI. 34 O.W.N. 733. 

—Law of, 

The law of Limitation is a branch of the 

adjective law and governs all proceedings to 
which it is applicable from the date of its enact- 
ment. 1 Pat. L. J. 214 and 11 All. 408 (F.B.). FoU 

{Jwala Prasad and Boss, JJ.), E. 0. R. Myers « 
DIVAKAB MANILAL & Co. 62 I 0 100= 

r , a P L.T. 667. 

—Nature of plea. 

A plea of limitation is not a more teohnloal 

plea. A party who can invoke the law of limi- 
tation in his favour is oetbaialy juBtiffed in. doine 

so and he ought not to be deprived of the advan- 
tages gamed on the ground of the alleged teohnloal- 

wised (Kennedy, J,C. and Baymond, 
A*JkC*]s MESSBSs MAKGHUMAL JBTHANAND i) 
Messbs. Abatmal SATBAMDAS. 76 I C im— 

. / V 263= A.I.R. 1924 sind iT. 

•Not a technical plea. 

Where the right sought is one involvlns the dia- 

possession of a perfectly lawful purchaser of wL 

petby, It IS not quite accurate to say that a ^ea 
that euoh a suit has not been brought within tha 
poper period of time limited by the Aotis a 
te«hnio»l pl.», if by . toohnioal pio» ia m J 
plea which asBOrls tjghta which h»ya no maritefol 

their support. {Lord Buckmaster,) OharanDasm 

AMIB KHA^ 67 1.0. 606»48 OM UoS 

25 O.W.N. 289=13 M.L.W. 49=47 hk 
S P.W.R. 1921^28 H.L.T. 149=2 U.P.L.R. laia 

y% 1 ^®21 P.O. 30=39 H.L.J. 198 IP n t 

-Period of notice under G. P. Code, a, m? 

——In the oase of a salt aUegad to be 
under a speoial law of limitation, m 
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LIHITATION-Raleing of plea. 

entitled to deduct the period of two months for 
service of notice under 8. 80 of the C. P. Oode. 
(Woodroffe and Cuming, JJ.). SECY. OF STATE 
V. ANANDA Mohan. 66 I.O. 287 = 34 C.L.J. 205 = 

k. I. R. 1921 Oal. 661. 

— Plea. 

See also Limitation act, s. 3. 

— Raislog of plea. 

— In second appeal. 

Where the facts neoessary to support a plea of 
limitation sre either admitted or are apparent on 
the face of the record, Court will not be justified in 
refusing to entertain the plea, even if raised for the 
first time in a second appeal. (Sen and Niama- 
iullah, JJ.). Rangacharya v. Guru Reoti 
RAMAN ACHARYA. 114 1.0.734= 

1929 A.L.J. 229= A. I. R. 1928 All. 689. 

Tt is necessary that limitation should be 

pleaded in all oases. But particularly this is so 
where the bar is alleged under some special law. 
{Woodroffe and Cuming, JJ.). SECY. OP STATE v. 
ANANDA MOHAN. 66 I.C. 287=34 C.L.J. 205 = 

A.I.R. 1921 Cal. 661. 

■ General rule. 

The general rule is that points of limitation 
should not be allowed to be raised for the first 
time in appeal where they involve a decision upon 
questions of fact. Points of limitation should not 
be decided against the parties unless attention has 
been drawn to the question of limitation and an 
opportunity given thorn to meet it on the evidence. 
If limitation is urged as bar, the facts on which 
it is barred must be proved after an issue has been 
framed. {Woodrofe and Cuming, JJ.). SECY. OF 

State u. Ananda Mohan. 66 I. C. 287= 

34 C.L.J. 205= A.I.R. 1921 Cal. 661. 

—Remedy barred. ^ 

Revivor by adding another less ejjeciive'-' 

Remedy not barred. . n * 

It would be a reductio ad absurdem to hold that 
where a party has allowed a valuable right to be 
extinguished by the lapse of time he should be 
allowed to revive his right by claiming in bis suit 
another relief which is still within time but is for 
other reasons incfloctive. {Bhtde and Curme, JJ.). 

Sahib Sinqh v. Gurdial Singh. 

® A. I. R. 1930 Lah.£93. 

— Revision application. ... j v. 

—— Revision applications are not admitted be- 
vond the time allowed for appeals except for special 

Masons. {Pullan and Baza, //-). 

V. Mohammad Anwar. A.I.R. 1930 Oudh 496. 
—Right of redemption. 

——The right to redeem can he exercised at any 
time before an order absolute for sale had been pass- 
ed and therefore tho deposit is valid even though 
made long after the expiry of three years from the 
date of the decree. There is no period of li mita- 
tion nresorlbed for such an application. (Dalai, 
ji J C ) BANGE BEHARI LaL V. GHANI AhmAD. 

66 I.C. 944 = 9 O.L.J. 14= A.I.R 1922 Ondh 33. 

J-.—The starting point of limi- 
tation does not always synebronise with the cause 
of action in many cases it does, but n others it 
dates from some specified events which again is 
either anterior or posterior to the aoorual of the 
cause of action. Tho periods Pf f«‘bed by the Act 

are more or less arbitrary, and the fixing of the 

is founded on ooneidoration of public policy. 
3f.N. MuherjX JJ.). KAMINI 

DASI u. NAQBNDRA NATH PAL. « 

29 O.W.N. 973 = 43 C.L.J. 156=A.I.R. 1926 Oal. 68, 


LIMITATION— Starting point. 


No limitation begins to run against an appel- 
lant until a decree is drawn up and signed. (S*n- 
khede, A.J.C.). TUKARAM v. LAXMINABAYAN. 

89 I.C. 937= A.I.R. 1926 Nag. 207. 

Failure to bring suit for declaration of a bare 

chance — No prejudice can result. 

It is not necessary fora man to institute a per* 
feotly vain litigation under peril of losing his 
property if he does not do so. 

A. Hindu widow claimed certain properties as 
the heir of her predeceased natural born son. She 
willed away the income of the property before her 
death. Her title was disputed by another lady 
who claimed to be tho adoptive mother of the 
deceased son. The validity of the adoption was 
challenged by the natural mother and the matter 
was before the Courts. The estate was being 
managed by the Court of Wards, and later, by 
Court Receiver?. 

Held, that under the circumstances of the case, 
the beneficiaries under the will were not bound to 
sue the testatrix's heir, on her death, for the 
payment of the legacies if and when he might be 
in possession of assets out of which the legacies 
might have been payable, li All. 47, Re/. (3ir 
John Edoe.) Appa Rao n. Parthasarathy. 

87 I.C. 324=52 I. A. 214=1925 M.W.N. 441 = 
3 Pat. L.R. 208 = 29 C.W.N. 989=23 A.L.J. 261* 

6 L.R.P.C. 82=48 Mad. 312=27 Bom. L.R 823= 
A. I.R. 1925 P C. 108 = 48 M.L.J. 627(P.C.). 

Omission of names in the decree— Amendment 

date. 

Where a decree as passed omitted the same 
of appealing defendants but they did file an appeal 
and the appellate Court having madean enquiry, 
the trial Court added their names in the decree. 

Held, that the right of the defendants to appeal 
from those decrees — if they had any right to 
appeal— arose when the decrees were amended by 
the addition of their names. {Kanhaiya Lai, J.). 
IsawAB Prasad w. Baku Bishunath. 

85 I.C. 627 =A. I.R. 1925 All. 567. 


Where within six years of the denial of the 
plaintiff’s title there is an adjudication by a Civil 
Court deciding against the defendant, a subsequent 
denial of the plaintiff’s title is a fresh denial and 
not necessarily in continuation of tho preceding 
one. Time must be calculated only from the later 
denial. (Sulaiman and Byves, J.). GAJADHAB 
Singe V. Habi Singh. 87 I.C. 647* 

47 All. 410 = 25 A.L J. 291* 
6 L R.A. Civ. 237 = A.I.R. 1925 All. 421. 

Plaintiff’s share in mortgaged proP®”? 

wrongly entered in revenue papers, to plaintiff s 
knowledge— Limitation for declaratory suit to 
rectify error runs from entry — Assei'tiou of plain- 
tiff’s title to larger share, by plaintiff's pleader m 
redemption suit by plaintiffs and defendants, does 
not necessarily imply a fresh denial of plaintiff s 
title by defendants giving rise to fresh ^ 

action. (Abdul Raoof and Jai Lai, JJ.). 

SINGH V. ASA SINGH. 86 I.C. 117= 7 85- 

A.I.R. 1925 Lah. 417. 


■Rule in Madras. 


In Madras Presidency where 
option open to a person to call up 
on default, or not as he 

exercise that option, it will not be he 8 
him that his cause of action KARIYA 

default itself. (Krishnan, J.), MOBIDE i^q* 
V. PERIYANAYAKAM PILLAI. « I- • 

ao M.L.W. «^0=19« 
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IiIHITSTION* starting point. 

— —Imtalment Sond— Option io sue for whole in 
case of default— Limitation runs from date of first 
default. 

The bond amount was payable within six months 
and was to bear a certain rate of interest. This 
interest was to be paid month by month, and in 
the event of failure to pay in any month, 
compound interest was to accrue on the unpaid 
interest and the plaintiff was to have a right to file 

a suit at once, without waiting for the atipulated 

period of six months. Interest was never paid, 
Seld, that a suit not brought within three years 
of the date of the first default of payment of inte- 
rest was barred by limitation notwithstanding 
that the plaintiff was entitled at his option not to 

sue on default in payment of interest but to wait 

till the expiry of the period of the bond. It is not 
open to the parties to an agreement to contract 
themselvee out of the Law of Limitation by 
inserting in their agreement two alternative start- 

limitation. A.I.R. J923 All. 1 (F.B.). 
Foil. [Waa\r Hasan and Neave, PbebaI 

t). PnDAI Ram, 85 I.C. 280=27 0.0. 318= 

- , , . A.I.R. 1925 0ndh502. 

' Instalment bond. 

k suit on an instalment bond which enables 
the oredltor to claim the entire amount on default 
of any one of the inetalments is not time* barred in 
respecUf the instalments which fell due within 
the period of limitation, although the suit is filed 
alter the expiry of the period of limitation from the 
date on whioh the earliest instalment in respect of 
which default was made, fell due. {Kulwant Sahay 
ana5ea, JJ,). R^msbebar Prasad v. Mathcra 

« 90 1.0.2*9=4 Pat. 829= 

1925 P. H. C. 0. 215=A.I.R. 1926 Pat. 657. 

only where it is neoos- 
y 0 consider the act plus the oonsequenoes as 

<rom the 
those consequences are 

ABDULLA Mahomed o. a. m. zugaikhi. 

84 1.0.796=25 Bom. L.R. 1333= 
A.I.R. 1924 Bom. 290. 
^ determine when a cause of 

ascertain the time when 
ptelntifl oould first have maintained his action to a 

Swr^NDRfm; Suhrawardy. JJ.), 

JOSES OHANDBA DE. 
79 LC. 820-89 C.L.J. 40= A.I.R. 1924 Oal. 600. 

of Hmufft* suit rader Art, 120 the starting point 

?he date o? decree and no 

d'j) N PAimDiM Ramesam, 

70 i d randan Kuttt. 

70 I.o. *5-18 M.Ii.W. 288=1923 M.W.N. 861= 

. ^ 169=A.I.R. 1923 Mad. 23. 

Record-of-Rigbt8 o!*merelv 

““"-too- ‘‘»a “boU 
Uo„ of the period ot 


®T1iq t 1922 Gal. 2S1« 

KD6EBSraoHv.’M| °>- 

i a,-i) Be?« ?•<>• W=:M o.a 132=16 o.t.J. ss= 

A.I.R, l9S3‘Oadh 197, 
D. D. VOL. III—IAS 


LIMITATION (OP SUITS) ACT (1859), S. 17— 
Public Property. 

Where a borrower executes first a mortgage 

bond and later on a charge deed and the deed con- 
tains a oondition to repay the debt at any time before 
the redemption of the previous mortgage, the date 
of payment is fixed by the deed, and the limita- 
tion does not begin from the date of execution 
of the bond. {Lindsay, J.C.). MAaADEO TEWABI 
V. SitLABAksh Singh. 65 I.C. 408=8 O.L.J. 660= 

A.I.R. 1922 Oodh 103. 

—Suit for contrlbaiion. 

‘-Execution of a pro- note. 

Where a decree is passed against two judgment- 
debtors, and one of them satisfies the decree by 
epcuting a pro-note in favour of the decree-holder 
that does not give him a right to contribute aa 
against the other judgment-debtor. The limita- 
tion for a suit for oontribution will run only from 

the date of satisfaction of the pro-note. 26 Mad. 

822 and U M.L.J*. 285, Foil. {Curoenven, 

SANNASI CHETTI U. ABUNACHALA OHETTI ^ 

99 I.C. 438=38 MX.T. 108* 

_ , A.I.R. 1927 Had. 1137. 

— Suspenaion. 

— It is not necessary nor would it bo good law 

to invoke the theory of suspension of limitation in 
anyoasein which suspension is not expressly 
provided for either in the Limitation Aot or in 
some speoJal statute. 11 All. 47 (P.O.): 12 M T a 
244 and 43 Mad. 135 (P.B.), Explr, 35 Oal. 20d,’B4A 
(Dm, James and Rowland, JJ.), Mahabir Prasad 
t>. Bhupal Ram. 10 P.l T. 879= 

m* ^529 Pat. 694. (P.B.). 

— r»ms — When extended, ' 

The period of limitation is extended where there 

has been a suspension of the cause of action 

motion aoorued not on 

theTimif Sohaduleto 

the Limitation Aot, but at a subsequent date for no 

fault of the plaintiff. An origina? decree is not 

suspended by presentation of an appeal, nor is its 

operation interrupted where the decree on appeal 

IS one of dismissal. 12 M.I. A. 244 and 26 OWN 

27L Rs/.; 46 Cal. 670 (P.O.). Foil. 

Time runs from the date on whioh the rights of 
the patty suing are finally settled, giving birth to 

** running U 

cannot be stopped by any aot whioh does not bring 

in those tights. (SuhrawardyaSi 

Duiai, JJ,). Buoy Chand Mahatab v. NilmoiJi 

. 55 1.0 1007=Jl.I.R. 1928 Oal. 1216 
Time fipanted at debtor's veqaest. 

—A verbal promise on tho part of the oliantt^ 

pay the attorney the latter’s costs which have be- 

^^ten money Is recovered in certain 
!Sfi ojees— a promise on the strength of 

whioh the attorney has not taken steps to enforoa 

is ftn ftnswdr to ftDv olbieotiAn 
limitation made by the client against an annlli^ 
tion by the attorney for an order for ^ 

Kois'^sl* khan 

28 C. W. N. BOO^A^I 
— TraDspoBltlon of parties. ‘ 

® transposed— No anestion «f 

limitation arises. (Ramesam, J,), Pon3?x#vJ?? 

PIOHAI Thbvan. 99 I.a 687=24^1. W M*- 

A.LR, 1927 Had. 204*82 ui! 

LIMITATION (OF SOITS) AOT (XIY of liL 

«■ i.53?5 S?a.S .“"Stfi'lsi??.' 
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LIMIT’''^ION (OP SUITS) ACT (1839). 8. 18— 
Suite Lc’ore 1862. 


clairairg as it? own Is public property. The rule 
of In Onflh for suit for public property 

at the time Act XTV of 1859 was applied must have 
been the si^ty years’ rule prescribed by the Circu- 
lar Mo. 104 of 1 860 or else there was no rule of 
limitation at all. (Lindsay, J.C. and Wazir Hasans 
A.J.C.). Secy, of State u. Mo. qasim. 

61 1.C. 871 = 24 O.C. 77 = 8 O.L.J. 160= 

A. I. R. 1921 Ondh 88. 

— S. 18— 8ult“ before 1862. 

T>^ ^ 1 ' of the Act of 1859 coupled with Act 

XT <•' 1 ''1. suits instituted before .Tanuary 1862 
were 10 be determined as if the Act had not been 
passed. 27 Cal. 1004 (P.C.). Discussed. (.Ifw/firji 
and Base, JJ.). KH.AN’TAMOYEE DEB! v. HR1D.ATA- 
NANDA BHATT'CHARJEE. 118 I C. 5G6= 

48 C.L.J. 489= A I.R. 1929 Cal. 149 
->-3. 2B— AdYerseposseBelon. 

Regnlatlon ITT of 1793 read with Regulation 

IT of 1805, and .Act XIV of 1859 have been always 
understood ae meaning that adverse possession for 
the prescribed period not merelv bars the remedy 
but ‘'ives title. (18541 1 Roul. Rep. 70; 11 M.T. A. 
945 IP.C.I; (18691 12 W.R. 192 ; 20 W.R. 104; 
1 M T. A. 446 (P.C.) and 3 Cal, 224. Foil {Uu'kcrji 
and Bose. JJ.). KRANTAMOYEE DERI v. HRT* 
DAYANANDA BHATTACBARJEE. 118 I.O. 5§B= 

48 C.L.J. 489 = A.I.R. 1929 Cal. 149. 


LIMITATION ACT (IX of 1871)— (Repealed by 
XY of 1877). 

—Art. 129— Possession by setting aside adop- 
tion- 

Twelve i/e'7r5 from the date of adoption or 

death of the adoptive falher. 

Article 129 of the Second Schedule of Act IX of 
1871 relates to all suits io which the plaintiS c m- 
not succeed without displacing an apparent adop- 
tion by virtue of which the defendant is in posses- 
sion. That article pre-crlbed twelve years as the 
period of time within which a suit “ to establi-h or 
sot aside an adoption” might be brought,^ and that 
such period of twelve years sh'‘uld b?gin to run 

from the date of the adoption, or (at the option of 
the plaintiSl from date of the adoptive father’s 
death. Act IX of ISTI did nob give to a reversioner, 
whose tight to sue for possession accrued upon the 
death of Hindu widow, any further time than the 
twelve years given bv Art. 129 to .any plaintiff. 
(Sir John Edge.) V.uthialinga v. Srirant»\th 
Av'jT 92 I.C 85 = 28 Bom. L. R. 173 = 

■ 30 0.W.N. 313=6 L R.P.C. 169= 

52 I A. 322=42 C.L.J. 563=48 Mad. 883= 
1926 M.W.N. 11=A.I.R. 1925 P C. 249= 

49 M.L.J. 769 (P C.). 

—Art. 129— Rights under challenged adoption. 

-C. F. Code (1859), S. i5— Adopted son not 

entitled to present possession— Title recognised within 
12 years by adversaries— No suit need be brought. 

in 1856, estate of a deceased Raja was confiscated 
by the Government. Afterwards it was relinquished 
by tho Governmeut in favour o( the Raja’s heirs in 
1862. By the order of re-grant, tho estate was to bo 
enjoyed by the Raja’s widows during their life- 
time. and after them, the Raja’s daughter or 
failing her, the Raja’s next heirs were to inherit 
the property. In 1863. the senior window adopted a 
son to bet deceased husband. In 1866, the validity 
of the adoption was questioned in a suit filed by 
the other widows. But the decree in the suit 
expressly refused to adjudicate on the validity of 
the adoption. Tho factum of adoption w.a8 not 
disputed by anybody but only its validity. After 


LIMITATION ACT (1877), 8. 19-Redeniptlon. 

the decree was passed in the suit, the other widows 
recognised (within the period of 12 years from the 
adoption) the adopted son as their son. The decree 
only decided that the adopted son had no presant 
right to possession and entrusted tho property to a 
receiver who was to be in possession during the 
Hfe-tlme of the widows or during such period as the 
Court thought fit. The daughter of the Raja 
predeceased the last surviving widow. After the 
death of the last surviving widow, in 1912, tho 
Receiver filed an Inter-pleader suit. The sous o! 
tho adopted son were among the contesting 
defendants. It was contended that their tight had 
become barred under the Limitation Act of 1871, 
Art. 129 as the adopted son had not sued to 
establish the adoption within 12 years from the 
date on which it had taken place 

Held, that the adopted son’s right had not 
become barred, for the following reasons:— (1) 
Within twelve years from his adoption the same 
was recognised by those who had contested it. (2) 
The decree in the suit of 1866 refused to adjudicate 
upon the validity of the adoption and a suit by the 
adopted son in face of this decree would not have 
lain. (3) A suit filed by him for a declaration that 
under the terms of the grant he was entitled to 
succeed to the properties as adopted son on the 
death of all the widows and on the oontingenoy of 
the daughter of the Baja predeceasing them would 
be dismissed on the ground that no Court would 
grant a declaration of a bare possibility which may 
or may not ripen. (4) The rival claimaots in the 
inter-pleader suit being in the position of plaintiffs 
would themselves bo debarred from challenging the 
adoption if the adopted son was d ’barred from 
supporting the adoption, as the former bad not 
sued within the period fixed by the Act of 1871, to 
set aside tho adoption. 

Per Spencer, OJg. C. /.—The adopted son might 
have sued for a bare declaration but was not bound 
to do so, (Spencer, Offg. C. J. and Kwnaraswami 
Sastri. J.). MAHARAJA OF KOLHAPOB V. 
BUNDARAM AyyAR. 93 I.C. 703 = 48 Mad. 1- 

A.I.R. 1923 Mad. 497. 

(XY of 1877)— (Repealed by IX of 1908). 

—S. 2— Right extinguished by law. 

■A right which had bsoome extinguished by 
the operation of law was not revived by Limitation 
Acts of 1877 and 1903. 35 All. 227 (P.C.). B*3(. 
(Harten, G. J. and Crump, J.). NAR.4TAN o. 
GOVIKD. 107 I.C. 60 = 29 Bom. L R. 1583= 

A. I.R. 1928 Bom. 28. 


S. 19— Redemption. 

C^o-heir— Acknowledgment— Effect of . 


Ter Full Bench— .^.n acknowledgment made oy 
oe of tho heirs of the mortgagee who have 
16 mortgaged property among themselves without 
le consent of the mortgagor, is binding on mm 
c his heir so fat as regards the property 
ossession is concerned, though it may no o 
indlngonthe oo-heirs of tho mortgagee, me 
lortgagor can therefore claim to redeem that pot- 
on o( the mortgaged property which is 1“ 
ossession of the person making the acknowledg 
lent on paying the whole amount of 
loney within tho period of limitation 
ate of the acknowledgment. 17 -nj 

Id Dist.: A.I.R. 1937 Bom. 5^3; IS AH. 458 ao 
t All. 375, Dist.; 3 Bom. L.R. 93oand 21 Bom. 619. 
el on. (mrten,C.J.. iDrea 

1, on diferencs between ^£adgavkar and Patlti , 

T.). MOTILAL JADAV V. 8^“^^ n ) 

^ A.I.R. 1930 Bom. 466 (P.b.J 
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LIMITATIOH act (1877). S. 26— AppliC'^bUUy. 


— S. 28— Applicability. 

—No specific meation of Crown— It is not 
applicable to Crown, 1 Bom. 7; U Bom, 23; 25 Mad. 
457 Foil.', 10 Cal. 214 and 5 Mad. H. C. 6, Dist. 
(Sincaid, J.C- and Raymond, AJ.C.). GANGARAil 
i> SEOr. OP STATE. 86 I.C. 737=21 S.L.R. 195- 

A. I. R. 1927 Sind 270. 


—Art. 66— Personal covenant la mortgage. 

When a motlgacee sues on a personal 

coTenant to make the moctg.ig^r responsible for 
any deficiency in the realisation of the mortgage- 
debt out of the mortgaged properties, the claim_ is 
governed by Art. 66, and not Art 13'2. 7 All. 509 
(P.C.), Foil, and 12 Cal. 389. Bef. {Mr. Ameer .Alt.) 
GANESHLAL PANDIT V. ICSETRAMOaAN MAHA* 
PATRA. 95 I.C. 839=5 Pat. 535=53 I. A. 134= 

24 A. L. J. 615=23 Bom. L.R. 931= 
43 C. L- J. 545=24 M. L. W. S0= 
1928 M. W. N. 535 = 3 0. W. M. 691 = 
7 P. B.T. 331 = 31 C-'W. H.25 = 
A.I.R. 1926 P. C. 36= SI M.L.J. 82 (P.C.). 


—Art. 110— Applicability. 

The Act of 1877 applies only to deolaratory 



LIMITATION ACT (1877), Art. 179— Eiecotlon 
of raortgAge-dccree. 

suits in respect of adoptions and not to suits for 
possession of immovable property. 

OJ/.J.C. J.and K'uinaraswami Sastri.J.). MAHA- 
RAJA OF Kolhapur v. Sundaram Ayyar. 

93 I. C. 705=43 Mad. 1= A.I.R. 1925 Mad. 497. 

—Art. 179 — Execution of mortgagc decpoe. 

-Under Art. 179, the period of three years 

runs from the date of the decree appealed agaitmt 
and not, from the date of the order to dismiss the 
appeal for waut of prosecution. In a case a deotea 
nisi for sale is made in a mortgage suit, the period 
of limitation is three years from the date of the 
decree. It cannot be extended by six months, the 
period given by the dtoteo for redemption. The 
decree is operative from its date and it is the 
length of time during which it is operative that 
tho Limitation Act looks to. {Lord Atkinson.) 
Sachindra Nath Roy v. Maharaj Bahadub 
Singh. 74 I. C. 660=30 M. L, T. 98= 

1922 M. W. N. 338=24 Bom. L.R. 839= 
26 C.W.N. 838=49 Cal. 203 = 48 I. A. 335= 

A.I.R. 1922 P. C. 187 (P.G.). 


THE INDIAN LIMITATION ACT 

(IX OP 1908) 


STATUTE INDEX 


Abatement, application to set aside, Soh. I, 
Art. 171 

' Accepter of aocommodation bill, suits by, Sob, I, 
Art. 79 

Acoommodation bill, suits against drawer, Sch. I, 
Art. 79 

Aooounta of dissolved partnership, suits for, Soh, I, 
Art. lOG 

Acknowledgment and promise to pay barred debts, 
S. 19 

Aoknowledgmont by joint contractors, S. 21 
Acknowledgment by joint debtors, 8. 19 
Acknowledgment by mortgagee, S. 19 
Acknowledgment instances, 8, 19 
Acknowledgment in writing, efieot of, S. 19 
Aoknowledgmont must bo made before limitation 
expires, S. 19 

Acknowledgment need not be accepted as fixing 
amount, 8. 19 

Aoknowledgmont of open accounts, S. 19. 
Acknowledgment, person making, need not have 
interest, S. 19 

Acknowledgment proved by unregistered deed, S. 19 
Aoknowledgment proved by unregistered mortgage, 
S. 19 

Aoknowledgment signed by agent, S. 19. Expl. II 
Aoknowledgment, suffioienoy of, S. 19, Expl. I 
Aoknowledgment to whom It must bo addrosged, 
S. 19 

Acquisition of right to easements, S. 26 
Acquisition of ownership by possession, Ss. 26-28, 
(Pt. IV) 

AoquUtal, appeal (tom order of, Soh. I, Art. 167 
Aob, salts under, Soh. I, Art. 6 
Adding new plaintiff, etc., S. 22 
Administration granted to debtor and limUfttion 
S. 9 

Administrators, suits against, Soh. I, Art. 84 


Administrators, suits by, Sch. 1, Arts. 20, 21 
Adoption, suit to obtain dcolaration that it is In- 
valid, Soh, I. Art. 118 

Adoption, suits to obtain declaration that it la 
valid, Soh. I, Art. 119 

"Agent duly authorised" includes Oommittee os 
manager, S. 21 

Agent of person under disability, 8. 21 
Agent, suits against. Boh. I, Arts. 89, 90 
Alienation, suits to set aside, Sch. I, Art. 129 
Alteration of decision of Oivil Oouzt, suits fof, 
Soh, I, Art. 18 

Amount of decree application for payment by 
instalments of, Soh. I, Art. 175 
Ancestral properly, suits to sot aside alienation 
Soh. I, Art. 196 

Animals, suits for the hire of, Soh, I, Art. 60 
Appeal from decree, etc., of High Oourts, Soh. t, 
Art. 161 

Appeal from order ol acquittal, Soh. I, Art. 167 
Appeals, Sch. I, Div. (ii) 

Appeals, limitation of, Ss, 3—11 (Pt. II) 

Appeals preferred, eto,, after period of limitation, 
S. 3 

Appeals preferred while Court is closed, S. 4 
Appeals to High Courts under 0. P. Code, Soh. I, 
Art. 156 

Appeals to High Court under Or, P. Code, Soh. I, 
Art. 166 

Appeals under 0. P. Oodo, Soh. I, Arts. 162, 166 
Appeals under Or. P. Code, Soh. I, Arts. 160, 164 
Appeals to High Court, Soh. I, Art. 158 
"Applicant" defined, 3. 2 
Applicant’s disability. 8. 7 
Application by asBlgnee, Sch. 1, Atk, X?a 

Application by person dlepoiasBnd o! linmaYibla 
property, Sch. I, Art. 165 ® 
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Applic<ition by purchaser of immovable orooertv 
Sch. I. Art. IbO ^ ^ 

ApplicatioQ oomplaining of resistance, etc., Soh. I 
Art. 167 * ’ 

Application for appeal to Privy Oounoil. Sch 1 
Art. 179 ’ 

Application for a review of judgment, Sch I 
Art. 161 ’ ’ 

Application for leave to appeal as a pauper, Bch. I, 

Application for leave to appeal. etc., Soh. I, Art 159 

Application for payment of amount of decree 
Sch. I, Art. 175 

Application for re-admission of dismissed apoeal 
Sob. I, Art. 168 ’ 

Application for re-hearing, Sch. I, Art. 169 

Application for review of High Courts, Soh. I, 
Art. 162 

Application for review of judgment, Sch. I 
Art. 173 

Application made after period of limitation, S 3 

Applications, Sch. I, Div, (iii) 

Applications for execution of decree, etc., Sch. I 
Art. 182 


Billof exchange payable at a fixed time, suits on. 

ocb< I, Art. G9 

Bill of exchange payable at sight, suits on, Soh. I, 
Art» 70 * 

Bill of exchange payable on demand not accompa- 
nied by any writing restraining suits on. Soh. 

f. Art. 73 o , . 

Boats, suits for hire of, Sch. I, Art. 50 

Bona fide proceedings in Court without jurisdic- 
tion, limitation for, S. 14 
“Bond” defined, S. 2 

Bond, notherein expressly provided for suits on, 
Sch. I. Art. 80 

Bond, payable by instalments, suits on. Soh. I. 
Art. 75 

Bond, subject to condition, suits on, Sch. I, Art. 68 

Bond, where a day is fired for payment, suits o», 
Sch. I, Art. G6 

Breaches and wrong, continuing, S. 23 

Breach of contract, suit for, Sch. I, Art. 115 

Breach of promise, suits for, Sch. I, Art. 65 

Breach of registered contract, suit for. Soh. I, 
Art. 116 


Applications for which no period of limitation is 
provided for, Sch. I, Art. 181 
Applications, limitation of, S. 3 
Applications made while Court is closed, S. 4 
Application to enforce judgment, etc., Soh. 1, 
Art. 183 

Application to make legal representative partv. 
Sch. I, Art. 176 ' 

Application to restore application for review, 
Sch. I, Art. 160 

Application to set an abatement, Sch. I, Art. 171 
Application to set aside award, Sch. I, Art. 158 
Application to sot aside decree passed 
Sch. I, Art. 164 

Application to set aside dismissal for default of 
appearance, etc., Sch. I, Art. 163 
Application to set aside sale in execution, Sch, I, 
Art. 166 

Application to show cause, etc., Sch. I, Art. 174 
Arrears of Government revenue, suits against 
Government, Sch. I, Art. 15 
Arrears of maintenance, suits for, by Hindu, Soh. I, 
Art. 128 

Arrears of rent, suits for, Soh. I, Art. 110 
Artisan, suits for wages, Sch. I, Art. 7 
Assignee, application by, Sch. I, Art. 172 
Assessment of rent-free land suit for, Soh. I, 
Art. 130 

Assured party, suits by, to recover premia, Sch. I, 
Art. 87 

Attachment of immovable property by Govern- 
ment, suits to set aside, Soh. I, Art. 15 
Attachment orders, suits under, Sch. I, Art. 11 
Attorney suite by, Sch. I, Art. 84 
Avoiding incumbrances, suits for, Soh. I, Art. 121 
Award, application to setaside, Soh. I, Art. 158 
Awards, contesting, Sch. I, Art. 1 

Balance due on mutual and current account, suits 
on, Sch. I, Art. 85 

Balance of money advanced in payment of goods to 
be delivered, suits for, Soh, I, Art. 51 
Bengal Land-revenue Settlement Kegulation, suits 
under, Soh. I, Art. 45 

Bill of exchange accepted payable at a particular 
place, Sch. I, Art, 71 
“ Bill of exchange ” defined, S. 2 
Bill of exchange, not herein expressly provided for 
suits on, Sch. I, Art, 80 

Bill of exchange payable at a fixed tiioe after sight, 
Qtc., suits on, Sob. I, Art. 72 


Bye-law, suits under, Soh. I, .Art. 6- 

Call, suits for, by a registered, Sch. I, Art. 112 
Cancellation of an Instrameut herein not provided 
for, suits for. Sch. I, Art. 91 
Carrier, suits for loss, etc,, of goods against, 
I, Art. 30 

Chief Court of Lower Burma, appeal from, Soh. I, 
Art. 151 

Chief Court of the Punjab, appeal from, Sch, I, 
Art. 151 

C. P. Code, appeals to High Court under, Soh. I, 
Art. 156 

C. P. Code, appeals under, Soh. I, Art. 152 
Commencement of the Act, S. 1 
Company registered, suits by, Soh. I, Art. Ill 
Compensition for act not actionable without 
special damage, suit for, S. 24 
Compens.atioQ for any other injury to the person, 
suits for, Sch. I, Art. 22 

Compensation for breaoh of contract, suit for, 
Sch. I, Art. 115 

Compensation for breach of promise, suits for, 
Soh. I, Art. G5 

Compensation for breach of registered oontcact, 
suits for, Soh, I, Art. 116 

Compensation for diverting a water-oourse, suits 
for, Soh. I, Art. 38 

Compensation for doing or omittlug to do an act, 
Soh. I, Art 2 

Compensation for false imprisonment, suits for, 
Sch. I, Art. 19 

Compensation for illegal, etc , distress, suits for, 
Sch. I, Art. 28 

Compensation for inducing a person to break oon- 
traot, suits for, Soh. I, Art. 27 
Compensation for infringing copyright, suits for, 
Sch. I, Art. 40 

Compensation for injury caused by an injunction 
wrongfully obtained, suits for, Sch. I, Art. 42 
Compensation for land acquired for public pur- 
poses, suits for, Sch. I, Art. 17 
Compensation for libel, suits for, Soh. I, Art. 24 
Compensation for loss of goods, etc., suits against 
a carrier, Sch. I, Art. 30 

Compensation for loss of service because of seduc- 
tion, suits for, Sch. I, Art. 26 
Compensation for malfeasance, etc., suits foti 
Sob. r, Art. 36 . . , 

Compensation for malicious prosooution, suits for, 
6cb. I, Alt. 23 
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OompeasatioD for noa delivery, etc., of goods salts 
agaiost oariier, Soh. I, Art. 31 
Oompensation for obstrnotiag a way, eto , salts for, 
Soh. I, Art. 37 

OompenBation for slander, suits for. Sob. I, Art. 25 
Compensations for trespass upon immoTable pro- 
perty, suits for, Sch. I, Art. 39 
Compensation for wrongful seizure under legal 
prooeas, suits for, Sob. I, Art. 29 
Compensation when the acquisition is not oom- 
pieted, suits for, Soh. I, Art. 16 
Complaining of resistance, etc., application for, 
Soh. I. Art. 167 

Computation of period of limitation, Ss. 11—24 
(Pt. Ill) 

Computation of time mentioned in instruments, 
S. 25 

OonsideratioD, suits for, money paid on, Sch. I, 
Art. 97 

Contesting awards, suits for, Soh. I, Art. 1 
Contesting award under Regulations of Bengal 
Code, suits lor, Sob. I, Art. 45 
Continuing breaches and wrong, 3. 23 
Contract Act afieoted by the Act, 8. 29 
Contracts, foreign, suits on, 8. 11 
Contract, suit for breach of, Soh. J, Art. 115 
Contract suit for rescission of, Sch.JI, Art. 114 
Oontraot, suit for spocLfio performance of Sch. I, 
Art. 113 

Oontraot to indemnify, suits upon, Soh. I, Art. 83 
Contribution by party who paid whole amount 
due, suits for, Sch. I, Art. 99 
Conyersion, suits for, Soh. 1, Art, 48 
Co-surety, suits against, Soh. 1, Art. 81 
Co-trustee, suits by, Soh. I, Art. 100 
Coart closed when period expires, S. 4 
Court of District Judge, appeal to Soh. I, Art. 152 
Or, P. Code, appeals to High Court under Soh. I, 
Art. 156 

Or. P. Code, appeals under, Soh. I, Arts. 150, 151 
Crown and easements, S. 26 


Death, appeal from sentence of, Soh. I, Art. 150 
Death before right to sue aootues. S. 17 
D^th does not affect possession suit, S. 17 
Death does not affect pre-emption suit, S. 17 
Death does not affect suit for hereditary office, S. 
DebWnoludes money payable under a deoree, S. 1 
Rx^ l I 

Debtor as administrator, S. 9 
Deceased trustee, suits against, Soh. I, Art, 100 
Deobration of right of maintenance, suit f 
Sob. I, Art. 129 

Declaration of the forgery of an instrumeat, an 
for, Soh, I, Art. 93 

Deolaration that adoption Is InTalld, suits 
Soh. I, Art. 118 

Deolaration that^adoptlon U valid, suit to ohtai 
Daoree-^holder. suita to establish olaims, Soh. 
De«,,^obUia.a by faaud, et... ,aita to ,et a,i. 

®MaaI from. Soh. I, Art. 1 

Decree pagaedsa^arie. application to aet aait 
, Qph.I, Att.161 

*!St 163 application for, Soh. 

“ Defendant •» defined, 8- 2 
Defendant! effect of adding, 9, 22 
^jwdant’s absBDoe from British India, 8. 18 

89o 49 liy oarrier, eulia fo 


Depository, suit against, Sch. I, Art. 145 
Detention of property, suits for, Soh. I. Art. 48 
Devisee, suit by, Sch. I, Art. 140 
Disability applies to plaintiffs, S. 6 
Disability in suits of pre-emption, S, 6 
Disability, legal, S. 6 
Disability, limitation after it ceases, S. 6 
Disability not removed by existence of guardian, 
S. 6 


Disability of a minor as Insane person, eto., S. 6 
Disability of plaintiffs or applicants, S. 7 
Disability, person must be in existence when period 
oommences, S. 6 
Disability, subsequent, S. 9 

Disability, time runs when subsequent and nob 
initial, S. 6 

Dlsobarge of person jointly entitled, S. 7 
Dishonoured foreign bill, suits on, Soh. I. Art. 77 
Dismissal for default ef appearance, etc., appli' 
cation to set aside, Sch. I, Art. 163 
Dismissal of suits, etc., instituted, etc., alter- 
period of limitations, S. 3 
Dispossession and applioation for possession, 
Sch. I, Art. 11-A 

Dissolved partnership, suits for, Soh. I, Art. 106 
Distress, suits for, oompensation for, Soh. I, Art. 28 
Distributive share of property of an intestate, suit 
for, Sch. I, Art. 123 

District Judge, appeal to, Sch. I, Art. 152 
Diverting a water ooursa, suits for, Soh. I, Art. 83 
Divorce Act affected by the Act, S. 29 (2) 

Doing an aot, anits for oompensation for, Boh. I, 
Art. 2 

Dower, defarted, suits for, Soh. I, Art. 104 
Dower, exigible, suits for, Soh. I, Art. 103 
Drawer of a bill, suits agaiust, Soh. I, Art. 78 

‘‘Easement” defined, 8. 2 
Easement, enjoyment as of right, S. 26 
Easement, enjoyment of S. 26 
Easement, enjoyment openly, S. 26 
Easement, interruption of enjoyment 8. 26 
Easements, acquisition of, S. 26 
Easemsnte Aot afieoted by the Aot, S. 29 (3) 
Easements and Grown, 8. 26 

reyetaloners of setvleafe tenement, 

m I 

Effeot of aoknowledgment in writing, S. 19 
Effeot oj death before right to sue aoorues, S. IT 
Effeot of fraud, S. 18 

Effect of payment of interest as suoh or of part- 
payment of ptinoipal. S. 20 

a produce of mortgage land, 

Effeot of substituting or adding new plaintiff or 
defendant, S, 22 

Employers Act, suita under, Soh. I, Art. 4 

Eaaotmeuts repealed, S. 32 and Soh. lU 

Bnforoement against 'estate by a oo-truatee, Sohi 1, 
Art. 100 * 


i!.qfor<»meat of right of pre-emption, suits ft 

oon. I| Art* 10 

Enforcing judgment, eto., applioation (or, Soh. 

Atw 183 

Enforcing payment of money charged on imme 
, able property, suit for, Soh. I> Art, 132 
Ehforolng right by person exoluded from loli 

w i v? P*PP®Kty, suits lor. Soh. I. Art. 127. 
Establishing a penodioally teoutring right, si 
for, Soh. I, Art. 181 o -a *i * 

Exceptions, S. 8 

ExcoMue^ dUtreH, suits, foi: oompensation lo 

MvoHlonw ot aeivieot tw 
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Exclusion of timo dunng which proceedings to set 
aside execution sale are pending, S. 16 

Exclusion of timo for application for leave to 
appeal, S. 12 

Exclusion of time for obtaining copy of judgment. 

0 « 

Exclusion of time in legal proceedings 8 12 
Exclusion of time of defendant’s absence from 
British India, etc., S. 13 

Exclusion of time of proceedings bona fide in Court 
without jurisdiction, S. H 

Exclusion of time, when proceedings suspended, 
o« xo 

Exclusive privilege, suits for compensation for, 
Sob, I, Art, 40 

Execution of decree, etc., application for, Sch. I, 
Art. 182 

Executor appointment of debtor, 8. 9 
Executors, suits against. Sch. I, Art. 33 
Executors, suits by, Soh. I, Arts. 20, 21 
Exigible dower, suits for, Sch. I, Art. 103 

Ex appeal dismissed application for, Sch. I, 
Art. 169 

Ex parte decree, application to set aside, Sch. I. 
Art. 164 

Expiry of period while Court is closed, S. 4 
Extension of time and sickness, S. 5 
Extension of time and sufficient cause, S. 5 
Extension of time, when allowed, 8 5 
Extent of the Act, S. 1 
Extinguishment of right to property, S. 28 

Evidence Act affected by tho Act, S. 19 

Factor for an account, suits against, Soh. 1, Art. 88 
False imprisonment, suits for oomponsation for, 
Soh. I, Art. 19 

Fatal Accident Aot, suits under, Soh. I, Art. 21 
Female, suit against, Sch. I, Art. 125 
Foreclosure, suit for, Soh. I, Art. 147 
Foreign contracts, suits ou, S. 11 
“Foreign country” defined, S. 2 
Foreign judgments, S. 11 
Foreign judgment, suit upon, Soh. I, Art. 117 
Forfeiture, suit for, Soh. I, Art. 143 
Forgery of an instrument, suits to declare, Soh. I, 
Art. 93 

Forma pauperis application, Sch. I, Art. 170 
Fraud, efieot of, S. 18 
Fraud, knowledge of, S. 18 

“Good faith” defined, S. 2 

Govornmeut, suits against, Soh. I, Arts. 15 to 29 
Growing crops sold, etc. where no fixed period of 
credit is agreed upon, suits for, Soh. 1, Art. 55 

Eaqqs, explained, Soh. I. Art. 132 
Hereditary office, suit for possession of, Soh. I, 
Art. 124 

High Court, appeal from, Sch. I, Art. 151 
High Court, appeals to Soh. I, Art. 153 
High Court, appeals to under G. P. Code, Sch. I, 
Art. 156. 

Hindu female, suit against, by a Hindu, Sch. I, 
Art. 125 

Hindu governed by Jlitakshara, suit by, Sch. I, 
Art. 126 

Hindu suit by against female, Soh. I, Art, 125 

Hindu suit by for arrears of maintenance, Soh. I, 

Art. 123 . , 

Hindu suit for declaration of right to maintenance, 

Sch. I, Art. 129 , , « i. t 

Hire of animals, vehicles, etc., suits for, dcq. l, 

, V a V T 

Hotel-keepers, suits for price of food by. Son. i* 

Art. 8 , , o i. T 

Household furniture, suits for hire of Bon, i, 

Art. 50 


Idiot’s disability, S. 6 

Illegal distress, suits for compousation for, Sch I 

Art. 28 ^ ’ 

Immovable property conveyed, etc. suit to recover 
Sch. I, Art. 134 
Inability, subsequent. S. 9 
Incumbrances, suits to avoid, Sch. I, Art. 12L 
Indemnify, suits upon contracts to, Sch. f, Art. 83 
Inducing a person to break contract, suits foci 
Sch. I, Art. 27 

Infringement of copyright, suits for, Sch. I. 
Alt. 40 

Injunction wrongfully obtained, suits for oompen* 
sation, Soh. I, Art, 42 

Injury caused by an injunction wrongfully obtain' 
ed, suits for, Sch. I, Art. 42 
Injury to goods by cartiet, suits for, Soh. I, Art. 30 
Injury to the person, suits for compensation for, 
Sch. I, Art. 22 

Insane person’s disability. S. 6 
Insanity and disability, S. 6 
Insolvent plaintiff, etc., applicationlby his Rocoiver, 
Soh. I. Art. 172 
Institution of suits, S. 3, Expl. 

Io9titution|of suits while Court is closed, S 4 
Instrument, herein not provided for, suits to oaa* 
ool, etc., Sch. I, Art, 91 
Insurance, suits on, Sch. I, Art. 86 
“Interruption” in S. 26 defined, S. 26. Expl. 
Interruption of enjoyment of easement, S. 26 
Intestate’s property, suit for, Sch. I, Art. 123 
Initial disability, S. 6 

Irregular distress, suits for compensation for, 
Soh. I, Art. 28 

Judgment obtained in British India, suit upon. 
Boh. I. Art. 122 

Knowledge of fraud, S. 18 


Labourer, suits for wages, Soh. I, Art. 7 

Landlord, suits to recover from tenant, Soh, I, 
Art. 138 

Leave to appeal as a pauper, application for, 
Soh. I, Art. 170 

Leave to appear, etc., application for, Soh. I, 
Art. 159 

Legacy, suit for, Soh. I, Art. 123 

Legal disability, S. 6 

Legal representative, application to make him a 
party, Soh. I, Art. 177 

Legal representative, application to make party, 
Sch. I, Art. 176 

Legal Representatives Suits Act, suits under, 
Soh. I, Arts. 20 and 33 

Lessee, suits against, Sob. I, Art. 108 

Lessor, suits by, for the value of trees cut doWb, 


etc., Soh. 1, Art. 108 

Libel, suits for compensation for, Sch. I, Art. 24 

Limitation against person, guilty of fraud, 3. 18 

Limitation, computation of, 8, 12 

Limitation, exclusion of time, S, 12 

Limitation of proceedings bona fide in Court with- 
out jurisdiction, S. 14 

Limitation of suits, appeals and applications, 
Ss. 3—11 (Pt. 11) 

Limitation of time when defendant is absent from 
British India, S. 13 

Local authority, suit by, Boh. I, Art. 146*A. 

Lodging house-keepers, suits by, Soh. I, Art, 8 

Loss of goods by a oarrier, suits for, Sch. I, At . 

Loss of service ocoasioned by seduction, suits lor, 
Soh. I, Art. 26 

Haiutenanoe, suit for arrears of, Soh. I- . 

Malntenanoe, suit for declaration of right . 
Sch. I, Alt. 129 
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Making good out of the general estate o! deceased 
trofltee, etc., suits for, Soh. I, Art. 93 
Malfeasance, suits for, Sch. I, Art. 36 . 

Malicious prosecution, suits for- compensation lor, 

Soh. I, Art. 29 

“ Malikana " explained, Soh. I, Art. 132 
Mamlatdars Courts Aot, suits under, Soh. I, 

Manager of joint estate, suits by, Boh. I, Art. 107 
Minority, when guardian appointed, S. 6 
Minor’s disability, S. 6 
Misappropriation, suits for, Soh. I, Art. 48 
Misoonduot of agent, suits against, Soh, 1, Art. aU 
Mlsfeasanoe, suits for, Sch. I, Art. 86 
Mistake, suits for the relief on the ground of, 
Soh. I. Art. 96 

Mitakshara, suits by, Sch. I, Art. 126 
Money charged on immovable property, suit to 
enforce. Soh. 1. Art. 132 
Money deposited on agceemeut of paying on demand 
suite for, Soh. I, Art. 60 

Money lent under agreement of paying on demand, 
suits for, Sch. I, Art. 59 
Money on accounts, suits for, Sob. I, Art. 64^ 

Money paid upon existing consideration, suits for, 

Sch. I, Art. 97 , . 

Money payable by the defendant to the plaintiu 
for money received by the defendant for plain- 
tiff's use, suits for, Soh. I, Art. 62 
Money payable for interest upon money, suits lot, 
Soh. I. Art. 63 

Money payable for money lent, suits for, Soh. I, 
Art. 57 

Money payable to the plaintiff for money paid for 
the defendant, suits for, Sch. I, Art. 61 
Money when the lender has given a cheque for 
money, suits for, Soh. I, Art. 58 
Mortgagee, suit against for redemption, Soh, I, 
Art. 14B 

Mortgagee, suit by, Soh. T, Art. 146 
Mortgagee, suit by* foe foreclosure, eto., Soh. I, 
Art. 147 

Mortgagee, suits against, Sob. I, Art. 105 
Mortgagor, suit against, Soh. I, Art. 146 
Mortgagor, suits by, Sob. I, Art. 105 
Movable property conveyed, eto., suit to recover, 
Sob. I, Art. 183 

Muajjal, suits for, Soh. I, Art. 103 
Muhammadan female, suit againet by Muhamma- 
dan, Sch. I, Art. 125 

Muhammadan, suit by, against a female, Soh. I, 
Art. 125 

Mnhammadan, suits by, Soh. 1 , Art. 104 
Muhammadan, suits by, for exigible dowor, Soh. I, 
Art. 103 

Neglect of agents, suits against, Soh. I, Art. 90 
Non-delivery of goods, suits for, against a carrier, 
Soh. I, Art. 31 

Non-feasanoe, suits for, Boh. I, Art. 86 

Obstructing a way, eto., suit lor, Soh. I, Art. 87 
ObstcQotlon to possossion, Soh. I, Art. ll-A 
Obtaining a deolaration that adoption is yalld, 
Soh. I, Art. 118 

Obtaining declaration that adoption is invalid, suit 
^ for, Soh. I, Art. 119 

Omission to do an aot, suits for oompensation for, 
Soh. I, Art. 2 

Order of aoqnittal, application from, Soh. 1 
Art. 157 

Order High Court, appeal from, Soh. I, Art. 161 
Orders under 0. P. Code, suits by a person upon 
^ apjliofttlou .by the deoree^holder, Soh. I, 
Art. ll-A 

Orders under Pre8i46noy Small Causes Courts Aot. 
salts uudori Soh! I, Art, 11 


Ownership by possession, acquisition of, Ss. 26 28 
(Pt. IV) 

“ Patni " explained, Soh. I, Art. 12, Bxpl. 

Patnl taluq, suits to set aside the sale, Boh.!, 
Art, 12 

Pauper’s application, Sch. I, Art. 170 
pawnee, suit against, Soh. I, Art. 145 
Payee, suits by. Soh. I, Art. 79 
Payment by joint oontraotors, S. 21 
Payment of amount of decree by instalments, ap- 
plioation for, Soh. 1, Art. 175 
Payment of money charged on immovable proper*. 

ty, salt to establish. Sob. I, Art. 132 
Periodcally recurring right, suit to establleh, 
Sch. I, Art. 131 

Period of limitation, computation of, Bs. 12— *21 
(Pt. Ill) 

Personal payment of unpaid parohase money, suit 
for. Sch. I, Art. Ill 

Person dispossessed of immovable property, appli* 
cation by, Sch. I, Art. 165 
Perverting property given for speoial purpose, salts 
for, Boh. I, Art. 32 
“Plaintiff” defined, B. 2 
Plaintiff, effect of adding. S. 22 
Plaintiffs, disability of, S. 7 
Policy of insurance, suits on, Soh. I, Art. 8$ 

Polioj voidable, suits on. Boh. I, Art. 87 
Possession for immovable property, suit lor, 
Soh. I, Art. 142 

Fossesaion of hereditary office, suit foe, Soh. I, • 
Art. 124 

Possession of immovable property not provided 
for, suit for, Soh. I, Art, 144 
Possession, suit by remaiodermau, eto.. Soh. I 
Art. 140 

Possession, suits under Speoifio Relief Aot, Soh. I 
Art. 3 

Pre-emption, suits and disability, S 8 
Pre-emption, suits to enforoe right of, Soh I 
Art. 10 ’ * 

Preference of appeals while Court is closed, S. 4 
Preliminary, Ss. 1-2 (Pt. I) 

Prioe of food served by hotel-keepers, suits for 
Sch. I, Art. 8 ’ 

Prioe of goods sold, eto., after the expiry ofa fixed 
period of credit, suits for, Soh. I, Art. 58 
Price of goods sold, eto., by a bill ofoxohange, no 
suoh bill being given, suits for, Soh. I, Art. 64 ' 
Prioe of goods sold where no period of credit is 
agreed upn, suits for, Soh. I, Art. 52 
Price of lodging, suits for, Soh. I, Art. 9 
Prioe of trees, eto,, where no fixed period of credit 
is agreed upon, suits for, Soh. I, Art. 65 
Prioe of work done, eto., where no time has been 
fixed for payment, suits for, Soh, I, Art. 66 
Principal debtor, suits against, Soh. I, Art. 81 
Principal, part payment by agsnt, S. 20 
Principal, part payment by delivery of goods, 8. 80 
Ptinoipal, part payment by guardian of minor, 8. 80 
Prinoipal, part payment, fact of in writing of per* 
son making it, 8. 20 

Prinoipal, part payment, must be to the creditor 
S. 20 • 

Principal, part payment of, and extenaion of 
period, 8. 20 

Piiuolpal, suits by, Soh. I, Arts. 89, 90 
Privy Council, applioatlou for appeal to Soh T' 
Art, 179 * ’ 

Probate and Administration Aot, salts nnffeiL 
Soh. I, Art. 43 

Prooeedinga, Buspension of, S. 16 < 

Profits of dissolved partnetshlp, salts for, Soh. R 

aTIc lOO ^ 

' i . t/. 
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Profits of immovable property, suits for, Sch. I 
Art, 109 ’ 

Profits wrongfully reoelvefi, suit for, Soh. I 
Art. 109 

Promise, suits for, breach of, Soh. I, Art. 65. 

“ Promissory note ” definefi, S. 2 

Promissory note given by the maker to third per- 
son to be delivered to payee after a certain 
event should happen, suits on, Soh. I, Art. 76 
Promissory note, not herein expressly provided 
for, suits on, Soh. I, Art. 80 
Promissory note payable at a fixed time after sight, 
eto., suit on, Soh. I, Art. 72 
Promissory note payable by Instalments, suits on 
Boh. I, Arts. 74, 75 

Promissory note payable on demand and not ao* 
companied by any writing restraining, etc., 
suits on, Sch. I, Art. 7.3 
Property, extinction of right, 8. 23 
Property lost, oto., by theft, eto., suits for, Boh. I, 
Art. 46 

Property of intestate, suit for, Soh. I, Art. 123 
Property which plaintifi hp.s conveyed while in- 
sane, suits for. Soh. I, Art. 91 
Provision for suits by certain mortgagees in terri- 
tories mentioned in, Soh. II, S. 31 
Provision for suits for which period prescribed is 
shorter than Limitation Act, S. 30 
Public street, suit for possession of, Soh. I, 

Art. 146-A . . n v T 

Purchaser at a sale in execution, suit by, Sch. I, 

Art 137 

Purchaser at private sale, suit by. Sob. I, Art. 186 
Purchaser of immovable property, application by, 

Soh. I. Art. 180 . . ^ 

Purchaser of property sold in execution of a decree, 

suit by, Sch. I, Art. 11-A 

Re-admission of appeal, application for, Soh. I, 

Art. 168 ,, , 

Receiver of insolvent plaintiS, eto. , application by, 

Soh. I. Art. 172 « , , . . tt. 

Reoission of contract, suit for, Soh. I Art. 114 

Reoognizauoe, suit upon, Soh. I, Art. 122 

Recovery of immovable property oonvoyed, eto., suit 

for, Soh. I, Act. 134 . a/.i, t 

Recovery of Immovable property, suits for, Hoh. 1, 

Reoo^ery^of mortgaged property, suit for, Sch. I, 

Recovery of movable property convoyed, etc., 
Sob. I, Art. 133 „ u t qv 

Recovery of premia, suits for, Sch. I, Art. 87 
Recovery of property comprised m award, suits 

ReooveJrof 

mortgagee, suits for, Soh. I. Art. 105 

Reourriol right, suit to estab Ush, Soh. I. Art. 131 

Redemption, suit for, AH- 

Registered company, suit by. Sch. I, Art. 1 
Re-bearing of appeal, application for, Soh. I, 

Relieronthe ground of mistake, suits for, Soh. I. 

Remainderman, suits by, Sch. I, A'^t.140 

Rent-free land, suit for resumption, etc., of Soh. I, 

Art. 130 fCTi^T Avfiin 

Rent, suits for arrears of, Sch I, Art. IIU 

Repeal of enactments, Soh. Ill 

Repeals and savings, Ss. 35 

Representatives, suit against 8^ I' Art 35 
Representatives, suits by, Sch I, Arts. 20, I 
Ros^ldue. bequeathed by testator, suit for, Soh. 1. 

Art. 123 
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ResUtanoe to execution, Soh. I, Art. 11-A 
Restoration of application for review application 
for, Soh. I, Art. 160 

Restraining waste, suits for, Soh. I, Art. 41 
Resumption of rent-free land, suit for, Soh I 
Art. 130 ' ' 

Reversioner of servient tenement, exclusion In 
favour of, S 27 

Reversioners of servient tenement and easements 
S. 27 

Reversioner, suit by, Soh. I, Art 140 
Review of High Court, application for, Soh. I. 
Art. 162 

Review of judgment, application for, Sob. I 
Art 173 

Review of judgment, applioation for, Sob. I. 
Art. 161 

Right of pre-emption, suits to enforce, Soh. I, 
Art. 10 

Right to easements, acquisition, S. 26 
Right to maintenance, suit by Hindu for declara- 
tion of, Soh. I, Art. 129 
Right to property, extinguishment of, S. 28 
Road, suit for possession for, Sch. I, Act, 146-A 

Sale for arrears of Government revenue, eto., suits 
to set aside, Soh. I, Art. 12 
Sale in execution, application to set aside, Boh. I, 
Art. 166 

Sale in execution of decree under G. P. Code, suiti 
to set aside, Sob. I, Art. 12 
Sale, in pursuance of decree, etc., of Collector, etc., 
suits to set aside, Soh. I, Art. 12 
Bale of a patni taluk, suits to set aside, Soh. I, 
Art. 12 

Sale of mortgaged property, suit by mortgagee, 
Sch. I, Art. 147 
Savings, 8. 29 

Savings and repeals, Ss. 29^32 (Pt. V) 

Seaman’s wages' suits for, Soh. I, Ait. 101 
Secretary of State for India, suit by, Soh, I, 
Art. 149 

Seduction, suits for loss of service, Soh. I, Ait. 26 
Seller of immovable property, suit for, Soh. I, 
Art. Ill 

Servant, suits for wages of, Soh. I, Art. 7 
Sentence of death, appeal from, Soh. I, Art. 150 
Setting aside abatement, applioation for, Soh. I, 
Art. 171 

Setting aside an instrument herein not provided 
for, suits for, Sch. I, Art. 91 
Setting aside any act, etc., of Government offioor, 
suits for, Soh. I, Art. 14 

Setting aside a transfer of property, suits by a 
ward for. Soh. I, Act, 44 

Setting aside award, application for, Soh, I, 

Art. 158 . . ^ 4 .X 

Setting aside decision, etc., of Civil Court, suits 

for, Soh. I, Art. 13 , x 

Setting aside decree obtained by fraud, etc., suits 
to set aside, Soh. I, Art. 95 
Setting aside decree passed ex parte, application 

for, Soh. I, Art. 164 

Setting aside dismissal for default of appearanoe, 
etc., application for, Soh. I, Art. 163 
Setting aside father's alienation, suit for, Soh. I, 

Art. 126 . 

Setting aside of sale in execution, applioation for, 

Soh. I, Art. 166 , ^ . .. 

Share of profits of dissolved partnership, suits 

for, Soh. I, Art. 106 

Share of residue bequeathed by a testator, suit tor, 

Soh. I, Art. 123 , , « u t » f 

Slander, suits for oompensatlon for, Soh. I, Art. JO 

Special exceptions, S. 8 
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gpeoiSo perfoimaDOd, soit for, Sch. I, Art. 113 
Speoifio Kelief Act, suits under, Soh, I, Art. 3 
Statute, suits under, Soh. I, Art. 6 
Subsequent disability, etc., S. 9 
Subsequent reversioner, disability, S. 6 
Substitution of new plaintiffs, etc., 8. 22 
Succession Act, suits under, Sch. I, Ait. 43 
Sufficient cause for extension of time, 3. 5 
Suit against depository, Sch. I, Art. 145 
Suit against mortgagee for redemption, eto., Sch. I, 
Art. 146 

Suit against mortgagor, Sch. I, Art, 146 
Suit by Hindu for arrears of maintenance, Soh. I, 
Art. 128 

Suit by Hindu for deolaration of his right to main* 
tenance, Sch. I, Art. 129 

Suit by Hindu governed by Mitabshara Law, 
Sch. I, Art, 126 

Suit by landlord to recover from tenant, Soh. I, 
Art. 138 

Suit by local authority, Sob. I, Art. 146‘A 
Suit by mortgagee, Boh. I, Art. 146 
Suit by mortgagee for foreclosure, Sch. I, Art. 147 
Suit by person excluded from joint family pro- 
perty, Soh. I, Art. 127 

Suit by purchaser at private sale, Sch. I, Art. 136 
Suit by purchaser, at sale in execution, Soh. I, 
Art. 137 

Sait by remainderman, Sch. I, Art. 140 
Suit by Secretary of State for India, Sob. I, 
Art. 149 

Suit by vendor of immovable property, Soh. I, 
Art. Ill 

“Suit” defined, S. 2 

Suit during the life of Hindu or Muhammadan 
female, Sch. I, Art. 125 

Suit for a call by a company registered, Sch. I, 
Art. 112 

Suit for breach of oondition, Soh, I, Art. 143 
Suit for compensation for act not actionable with* 

^ out special damage, S. 24 
Suit for compensation for breach of oontraot, 
Sch. I, Art. 115 

Suit for compensation for breach of registered oon- 
^ tract, Soh, I, Art. 116 
Sait lor legacy, etc., Soh. I, Art. 123 
Suit for possession of hereditary office, Soh. I, 
Art. 124 

Suit for possession of immovable property, Sob. I, 
Art. 141 

Suit for possession of immovable property not 
provided' for, Soh. I, Art. 144 
Suit for resoission of oontraot, Soh, I, Art. 114 
Suit for resumption, eto., of rent-free lend, Sch. I, 
Art. 130 

Suit for apeoiflo performanoe of oontraot, Soh. I, 

^ Art. 118 

Suit for which no limitation is provided, Soh. I. 
Art. 120 

Sait instituted in Court not established by Boyal 
Charter, Soh. I, Art. 185 

Bnit on a bill of exchange, eto., not provided in the 
Aot, Soh. I, Art. 60 
Suits, Soh. 1, Div. (1) 

Suits after the eatUfaotiou of mortgage, Soh. I, 
Art. 105 

Suits against a carrier for compensation for loss 
eto., of goods, Soh. I, Art. 80 . ’ 

Suits against a carrier for compensation for non* 
. delivery, etc., of goods, Soh. I, Art. 31 
SoUs against administrators, Soh, I, Art. 84 
Baits against a factor for an aooount, Soh, I, 

Arte 88 

BuitsagiunBtexootitaia.Soh. I, A»t.38, i 

D.D. VOL. ni— 146 


Suits against express trustees and their represeir 
tatives, S. 10 

Suits against Government, Sob. I, Arts. 15-89' 

Suits against Government to set aside any attaobc* 
ment, lease, eto,, Soh. I, Art. 15 
Suita against one who having right to use property 
for specific purposes perverts it to other pur* 
poses, Sch. I, Art. 32 

Suits against representatives, Soh. I, Art. 35 
Suits bv acceptor of an accommodation bill, Soh. I, 
Art. 79 

Suits by a lessor for value of trees cut down, eto,, 
Sch. I, Art. 108 

Suits by a surety against a. co-aoxety, Soh« I, 
Art. 82 

Suits by attorney or vafeil, etc., Soh^ I, Art. 84 
Suita by a ward, Sch- 1, Art. 44 
Suits by co-trustee, Sch. I, Art. 100 
Suits by executors or representatives, etc., Legal 
JSepresentatives Suits Aot, Sch, I, Art. 20 
Suits by manager of a joint estate, Soh. I, Ajk. 107 
Suits by mortgagees, provision for, S. 31 
Suits, by mortgagor, Soh. I, Art. 105 
Suits by Muhammadan for deferred dower, Soh. I, 
Art. 104 • ; 

Suits by Muhammadan for exigible dower, Soh I. 
Art. 103 


Suits by patty bound by such award to recover any 
property comprised therein, Soh. I, Art. 46 
Suits by person under orders under 0, P. Coda 
upon an application by the decree* holder. 

Sch. I, Art. 11- A 

Suits by principal against his agent, Sch. I, Art, 09 
Suits by prinoipala against ageots, Soh. I, Art, 90 
Suits by surety against the prinoipal debtor 
Sch. I, Art. a 

Suits by the assured to reoover premia. Soh 1 
Art. 87 X, 

Suits by the payee against the drawer, Soh, 1 

Art. 78 ’ 

Suita, compensation lor inquiry oaosed by an in* 
junotlon wrongfully obtained, Boh. I, Art. 48 
Suita for an account ol dissolved partnarahio 
Soh. I, Art. 106 


duiiB lor arrears ot rent, son. I 






Suits fox balanoe due on mntoal and oarrent 
account, Soh. I, Art. 85 

Suits for balanoe ot money advanoed In payment 
of goods to bo delivered, Soh. I, Art, 61 

Suits for compensation lor any other iniurv to - tata 
person, Soh. I, Art. 22 

Suits for oompensation for breach of Dromlsa 
Soh. I, Art. 65 r 

Suits for oompensation for doing or omittino nn 
aot, Soh. I, Act. 2 8 » 

Suits for oompensation for false Immiaonment 
Soh, I, Art. 19 . . . ' 


distress, ate., 

Suits tor compensation for Indnqing a peraon 4o 
break oontraot, Soh. I, Art, 27 •w 

Suits for compensation lor infringing oonrilaht 

Suits for oom^nsatlon for land aoqnired forpabllo 

purpoaoB, Soh. I, Art. 17 '«puouo 

Suita for oompensation for libel, Soh. I Art fix 

Suits lot oom^nsaUoa for loss of sertioe ‘bSLtt* 

of education, Soh. I, Ark. 26 Moansa 

M “““ ProMouUon. 



^323 


CtiaEtlNlAti DIGtBSi, 1 & 21 — 1930 . 


23^1 


Suits for compensation for slander, Sch. I, Ait. 25 
Suits lor oompensatioQ for trespass upon Immov* 
able property, Sch. I, Art. 89 
Suits for compensation for wrongful seizure under 
legal process, Sch. I, Art. 29 
Suits for compensation when acquisition is not 
completed, Sch. I, Art. 18 
Suits for contribution by party who paid whole 
amount due, etc., Sch. I, Art. 99 
Suits for diverting a watercourse. Sch. I, Art. 38 
Suits for hire of animals, vehicles, eto., Soh. I, 
Art. 50 

Suits for money deposited on agreement of paying 
on demand, Soh. I, Art. 60 
Suits for money lent under agreement of paying 
on demand, Soh. I, Art, 59 
Suits for money on aooouuts, Soh. I, Art. 61 
Suits for money paid on existing consideration, 
etc., Soh. I, Art. 97 

Suits for money payable by the defendant to the 
plaintiS for money received by the defendant 
for the plaintifi's use, Soh. I, Art. 62 
Suita for money payable for interest upon money, 
Soh. I, Act. 63 

Suits for money payable for money lent, Sob. I, 
Art. 67 

Suits for money payable to plainliS for money 
paid for the defendant, Soh. I, Act. 61 
Suits for money when the lender has given a 
cheque for money, Sch. I, Art. 68 
Suits for price of food served by hotel-keepers, 
eto., Soh. I, Art. 8 

Suits for price of goods sold, eto., after expiry of 
a fixed period of credit, Soh. 1, Art. 53 
Suits for price of goods sold, eto., by a bill of ex- 
change, no such bill being given, Sch. I, Art. 54 
Suits for price of goods sold, eio., where no time 
of credit is fixed, Sch. I, Art. 52 
Suits for price of lodging, Sch. I, Art. 9 
Suits for price of trees, etc., sold where no fixed 
period of credit is agreed upon, Soh. I, Art. 66 
Suits for price of work done, etc., where no time 
has been fixed for payment, Boh. I, Art. 66 
Suits for profits of immovable property, Soh, I, 
Art. 109 

Suits for property which the plaintiff has conveyed 
when insane, Soh. I, Art. 94 
Suits for relief on the ground of mistake, Soh. I, 
Art. 96 

Suits for seaman’s wages, Soh. I, Art. 101 

Suits for speclfio movable property lost by theft, 

etc., Soh. I, Art. 48 , • j j 

Suits for wages not otherwise expressly provided 

for, Soh. I, Art, 102 cs u t 

BuHb lot wages ol household servant, etc., ocn. 

Art 7 

Dnltfi tor which period prescribed is shorter, S. 80 
lusMtuted! etc., after period of limitation, 

Suita,’ institution of, S. 8, Expl. ^ a a 

Anita institution of, while Court is olosed, S. 4 
Suits! limitation of, 8a. 8—11 (Pt. II) 

Suits on bill of exchange accepted at a particular 

place, Soh. I, Art. 71 * « 

Suite on bill of exchange, eto., payable at a fixed 

time after sight, etc., Soh. I, Art. 72 
Suits on bill of exchange, etc., payable oa de- 
mand, and not accompanied by any writing 

restraining. Sob. I, Art. 73 « tima • 

Suits on bill of exchange payable at fixed time, 

Sob. I, Art. 69 u, v • vf ani, t 

Suits on bill of exchange payable at sight, boh. i, 

Sul^B on bond subjeot to condition, Soh. I, Act, 68 


Suits on bond where a day is specified lor payment. 
Soh. 1, Art. 66 

Suits on dishonoured foreign bill, Sch. I, Art. 77 
Suits on foreign contracts, S. 11 
Suits on policy of insurance, Soh. I, Art. 80 
Suits on promissory note, etc., payable by instal- 
moots, Sch. I, Art. 75 

Suits on promissory-note given by the maker to 
third person to ba delivered to payee after a 
certain event will happen, Soh. I, Art. 76 
Suits on promissory note payable by iuBtalments, 
Soh. I, Art. 74 

Suits to alter to or set aside a decision, etc., of 
Civil Court, Sch. I, Art. 13 
Suits to cancel, eto., an instrument not otherwise 
provided for, Sch. I, Art. 91 
Suits to contest an award under Bengal Code, 
Soh. I, Art. 45 

Suits to oonteat award, Sch. I, Art. 1 
Suits to declare, eto., the forgery of an Instrument, 
Soh. I, Art. 92 

Suits to declare forgery of instrument regietered, 
Sch. I, Art. 92 

Suits to enforce righto! pre-emption, etc., Sch. I, 
Art. 10 

Suits to establish rights by the decree-holder, 
Sch. I, Art. II 

Suits to make good out of the general estate of de- 
ceased trustee, eto., Sch. 1, Art. 98 
Suits to recover movable property conveyed, etc., 
Sch. I, Art. 133 

Suits to recover posseEsion of immovable pro- 
perty, Sch. I, Art. 3 
Suits to restrain waste, Soh. I, Art. 41 
Suits to set aside a decree obtained by fraud, etc,, 
Sch. I, Art. 95 

Suita to set aside any act or order, etc., of Govern' 
ment officer in official capacity, Soh. I, Art. 14 
Suits to set aside sales, Soh. I, Art. 12 
Suits under Employers Act, Soh. I, Art. 4 
Suits under Fatal Accidents Act, Soh. I, Art. 31 
Suits under Legal Representatives Suits Act, Soh. I, 

Art. 33 . . « v T 

Suits under Mamlatdar's Courts Act, Sch, i. 

Art. 47 3 T» n ;i 

Suits under orders of attachment under 0. P. Code, 

Soh. I, Art. 11 

Suits under orders under Presidency Small Cause 
Courts Aot, Soh. 1, Art. 11 ..... . i. 

Suits under Probate and Administration Act, 

Soh. I, Art. 43 . „ v , . . o 

Suits under Specific Relief Aot, Soh. I, Art. o 

Suits under Statute Aot, eto., Sch. I, Art. 6 
Suits under Succession Act. Sch. I, Art. 43 
Suits under summary procedure, Soh. I, Art. 5 
Suits upon any other contract to indemnity, bon. i, 

Suits upon foreign judgment, Sch. I, Art. 117i 
Suits to avoid incumbrances, eto., Soh. 1, Art. i-i 
Suit to enforce payment of money oharged upon 
immovable property, Soh. I, Art. 132 
Suit to establiah a periodically recurring right, 

SuiU^obtain a deolaration that adoption is m- 

it^to obtfi^dedlaraUon that adoption is valid, 


Suit 

Suit 


^t?tecdvo'r**immovabl6 property conveyed, etc., 


Suit"?p‘on judgment obtained in British India. 
Suit.^when judgment-debtor in possession, Soh. I. 


Summary^prooeduta. suits under, Soh. I, Art. 6 
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Surety, suite by, against oo-surety, SoK I, Art. 81 
Surety, suite by, against prlnoipal debtor, Sen. I, 
Art. 81 

Suspension of proooedlnge, S. 15 

Tavern-keeper’s suits for price of drink, eto., by. 
Sob I, Art. 139 

Tenant suit against. Sob. I, Art, 189 

Time, continues to run, S. 9 

Time, oontiuiious tuauing of, S. 9 

Time in legal prooeedlnge, exclusion of, S. 12 

Time-mentioued iastruments, computation of, S. 25 

Title of the Aot, S. 1 

Trees sold, eto., where no 6xad period of credit is 
agreed upon, suits for, Sob. I, Art, 55 
Trespass on Immovable property, suits for, 
Sob. I, Art. 39 

Trust, debt of executor or administrator, S. 10 
“ Trustee” defined, S. 2 

Uuder-tenure, suit to avoid, Sob. I, Art. 121 

Yakil, suits by, 3oh. I, Art. 81 
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Value of tree# out down, eto., #nlt by lasaot loi» 
Sob. I, Art. 108 

Vehicles, suits for bite of, Sob, I, Art. 50 _ _ 

Vendor of immovable property, suits by. Bob, 1, 
Art. Ill 

Wages, notexpresslyprovided for, suits for, Sob. I, 

Art. 102 , o v T 

Wages of household servant, eto., suits for. Bob, I, 

Ark. 7 

Wages, seaman’s, suits fox, Sob. I, Art. 101 
Ward, suits by, Sob. I, Art. 41 
Waste, suits to restrain. Sob. I, Art. 41 
Watec-oourse, suits forobatruoting. Sob. I, Art. 87 
Way, suits for obstruotlug. Sob. 1, Art. 87 
Where Court is closed when period expires. 8. 4 
Work done, eto.. where no time has been fixed fov 
payment, suits for, Sob. I. Art. 66 
Workmen Aot, suits under. Sob. I. Art. 4 
Wrong and breaches, oontinuing, 8. 23 
Wrongful seizure under legal prooess, suits lOK 
compensation for, Sob. I, Art. 29 
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LIUITATIOK AOT (190S)-Appeal. 

LIUITATION AOT (IS of 1908) (As amended by 
ZXVl of 1920, X of 1922, XXX of 1929, I ft IX 
of 1927 and 1 of 1929, eto.). 

—Appeal. 

"Where parties' Counsel have been duly oom* 

munioated the date fixed for delivery of judgment 
limitation for appeal will run from suoh date in 
spike of the fact that neither the parties nor the 
Counsel were present. (OaZipStnpb, J.), B.B. ft C« 
RY. V. R vmasarup MAHRUMAE,. 98 I.G. 943 = 

A.I.R. 1927 Lab. 99. 

*— Applloablllty. 

Laecadivfi Islands. 

The law applicable to the Islands Is to be found 
in Regulation I of 1912. The LlmUatlon Aot has 
not been applied to these Islands and therefore 
time for filing an appeal cannot be extended under 
S. 5 of the Lim- Aot. 19 Had. 358, AppZ. (Deva- 
doss and Waller, JJ.). AHMED EOYA v. ElLK- 
EAEEAD AlSAMMA. 93 1,0. 341=49 Had. 419 = 
23 H.L.W. 636= A.I.R. 1926 Had. 697. 

■ ' —Aden. 

The Indian Limitation Act extends to the whole 
of British India of whioh Aden forme part and 
S. 16 of the Aden Civil and Criminal Justice Aot 
(Act II of 1664) makes any Aot or Acts In relation 
to civil procedure in force for the time being ap- 
plicable to the Courts at Aden. {Shah, An.O J. and 
Orump, J.). Abdulla mohombd v. a.m. zulai- 
KHl. 84 1.0. 796=29 Bom. L.R. 1333= 

A.l. R. 1924 Bom. 290. 
— Applloabillty of general proyislon#. 

^The general provisions of Limitation Aot are 

founded mainly on equitable oonsiderationa whioh 
apply as muoh to the period of limitation prescrib- 
ed by the speoial Aot, as to period of limitation 
prescribed by the Limitation Aot itself. 81 All. 496, 
Foil. {Fael and ChaUerJea, //.). MOHANLAL 
HARDBODAS V. OOMMB. OP INOOMB-TAX, BiHAR 

ftOBiSSA. 1221.0. 810=10 P.L.T. 769= 

9 Fat. 172= A.I.R. 1930 Pat. 14. 

Quosr#.— If the general provisions of the 

Limitation Aot providing lor extending the period 
of limitation apply only to the period presoiibed 
In the sohedule to that Aot or also to the periods 
prescribed in speoial Aots like the 'EaraoM Port 
Trust Aot. {Rupehand Bilaram, A.J.O.). BIND 

;^zp 0 W 8 iTisa oo; f. Earaohi port Trust, 

^ ^ W m ^ A ^ ^ ^ 


LIMITATION AOT (1908)-aoniiraotloo. 
— Claim of defendant. 


•The statute does not apply to the olalm of 


defeudaut. {Seolt-Smith and Ffor^, //.), IfT* 
Bholi Bai V. Dwabka Das. 84 I.0. 168= 

8 Lah. 376= A.I.R. 1935 Lah. 88. 

— Oonstraotlon. 

Favourable to plaintiff. 

Courts in dealing with questions of limltatioa 
should, as far as possible, place upon the Aot a 
oonstraotlon favourable to plalntifia. (Rsnsltfy, 
C. J. and Walsh, J,). BOUISBTTI Bbshayya 
OBETTY 0. ROLLA SUBBADU. 1930 H.W.H. 930= 

32 H.L.W. 502= A.I.R. 1930 Had. 091. 

- T he statutes of limitation are in their natuM 

strlot and inflexible and are not susoeptible of 
equitable oonetruotlon. {Wort and Faed hi, //.)• 
NAURAKOI LAL V. ram Ohabak das. 

11 P.L.T. 403= A.I.R. 1930 Pat. 455. 

Limitation Aot has to be strlotly oonsirued 
and nnlesB a suit oleazly falls within the ambit of 
the article sought to be applied the decision shonld 
be in favour of the continuation of the suit. {Shadi 
Led, 0./. and Broadxoay, J,). ASA Ram o. Dabba 
UAL. 121 1.O. 379=30 P.L.R. 440= 

11 L.L. J. 431= A. 1. R. 1929 Lab. 513. 


« • • « . 




— ■ No exceptions should be made on the ground of 
hardship. 

In applying the Limitation Aot to partloulaz 
oases the Courts are not warranted In intioduolng 
savings or exoeptions whioh are not found in the 
statute either beoaose these may he within the 
reason of other exoeptions whldh are to b# found 
in the statute or because of oonsiderationa of mere 
hardship. S8 Cal. 113, Ref. {Rankin, 0. 0, 0, 

Ohose and Buekland, JJ.). HABI MOHAN DALAL 
0. FABUBRHWAB SAHU. 117 1.0. 843= 

66 Oal. 81=32 O.W.M. 971= 
_ , A I R. 1928 Oal. 646 (a.B.). 

Tvords must not be construed to restriot rigUa 
unlMs JO «pr#JMd— Pf ooMiotM cannot 6# extended to 
cases not covered by the wording^Form of suit loW 
determine vhat urNcl# should be applied. 

Inasmuch as the Limitation Aot is an Aot irhieli 
takes away or restrlots rights to start legal proceed- 
ings it must teoelve aueh a eonstraotlon ai the 
language In it# plrin meaning Imports. SO W H. 
875 (P.O.), Bel. on. It eannot be fotenieted so as 
rights unless it is oleat thaV^e Le^^ 

S'C.WiH, 

* M ^ . . . 
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ItlHITATION ACT (1908)— jOeterminlng article 
applicable. 


355, Rel. on. It cannot also be forgotten that the 
provisions of the Limitation Act mu^t nob be ex- 
tended to oases which are not strictly within the 
enactment or do not come within the strict mean- 
ing of the words used. 15 Bom. 299, Rel •«. 

The object of the Limitation Act is not to create 
or define causes of action but simply to prescribe 
the period within which existing rights can be 
enforced in the Courts of law. 28 Cal. 37, Rel. cn. 

It therefore follows that whether a particular 
suit is of the nature contemplated by a particular 
article must depend upon the form in which the 
suit is brought and the relief claimed therein; for 
unless it comes within the wording of the first 
column of that article in the schedule, the limit i- 
tion specified in the third column of that article 
cannot be made applicable to it. {KinkJiede, 
A.J’.O.). Secy, op State v. Baqmal Kisan- 
DAYAL. 98 I.O. 22^22 N.L.R. 147=9 N L.J. 193= 

A.l.R 1927 Nag. 10. 

— Determining article applicable. 

— — J ’drm of 'reliej does not determine character of 
suit. 

.> It is hot the form of the relief claimed which 
determines the real character of the suit for the 
purpbse of ascertaining under which articles of the 
Ajir^tabion Act the suit falls. Though the relief 
claimed in the suit is possession of immovable pro- 
perty, yet if the property sued for is held by the 
oontesting defendant under a sale or other transfer 
.which is not void, but only voidable, and he can- 
Aot obtain possession without the transfer being 
set aside, the suit must be regarded as one brought 
to set aside the transfer though no relief in those 
terms is prayed for, but the prayer is only for pos- 
fsession of the property. ‘13 Cal. 808 (P.C.) and 
95 Bora. 337 (P.C.), Foll.\ 44 Bom. 742 (P.B.), Avpr. 
{Case-law discussed.) 23 Mad. 271 (P.C.), Expl. 
{Wallace and Thiruvenkatachariar, JJ.). Rama- 
SWAMI V. GOVINDAMMAL. 118 I.C. 431 = 

29 M.L.W. 169 = 1929 M W.N. 124 = 
A.l.R. 1929 Mad. 813=56 H L.J. 332. 

r-'Rffect on rights. 


though creditor's remedy may be barred his 


xight is not. 

It is well understood that though remedy which 
ihe creditor has may be extinguished the debt may 
nevertheless subsist, and oven after the period of 
limitation for a suit for recovery of the debt has 
passed, the creditor has a right to receive the sum 
flue to him from his debtor if the latter is disposed 
to pay him. It is further cleat that a payment 
made to discharge a time-barred debt could not In 
law be recovered by the debtor. {Zjindsay a^xd 
Sulaiman, //.). T3. GAUBI Shankbb u. Pt. Sheo 
NaNDAN 911 — 46 All. 384= 

22 A.L J. 369=5 L.R.A- ClY. 306= 

A. I. R. 1924 All. 543. 
.: Limitation bars remedy but does not extinguish 


right. , Li- 

Limitation bars the remedy but does not extin- 
guish the right. The defendant, though unable to 
enforce his right by suit, can still rely upon it as 
» defence to an action brought against him. Limita- 
tion is not applicable to fix the period for whion 
Interest on the mortgage debt is payable by a mort- 
gagor to a mortgagee, in a 

which the mortgagee is necapsarily a defend . 
147 P.R. ,1890 (P.B.), Eoll. [Shadi Lai, 0. 
Broadway, J.). AKHAB HUSSAIN 

nandAn.^ '8 P.l.R. il92l=A.I.R. 1921 Lah, 351. 


LIMITATION AOT (1908)-Natare and scope. 
—English principles. 

— — —There is no warrant for importing into the 
Limitation Act the provisions of a special English 
statute of limitation such as Ss. 3 and 4. Real Pro- 
perty Lim. Act, 1333. (Rupchand, A. J. C.). Neno- 
MAL JiAMAL V. CHANDOUAL ASSANMAL. 

116 I.O. 581 = A.I.R. 1929 Sind 140. 

—Equity. 

"There is no question of equity in cases gov- 
erned by the Limitation Act. A.l.R. 1921 Bom. 379, 
Notappr. {Sutaiman and Pullan, JJ.). Maqbul 
AH ilAD V. PATESHBI PARTAB NARAIN SINQH. 

118 I.C. 670=1929 A.L.J. 978= 
A.l.R. 1929 ill. 677. 

It is wrong to import considerations of equity 

in the application of the statute of limitation. 
{Greaves and Mukerji, JJ.). PANNA LAL GHOSE v. 
Adjai Coal CO. lOl I.C. 62=31 C.W.N. 82= 

A.l.R. 1927 Cal. 117. 
The Limitation Aot must be taken to bo ex- 
haustive as regards extension of the period of limi- 
tation, and no equitable principle can find a place 
there. 38 Bom. 653, Diss. from. {Dalai, J. C.). 
RAM PhBB V. AJUDHIA SiNGH. 87 I.O. 17 = 

12 0 L.J. 66 = 2 O.W.N. 144= A.I.R.1923 Ondh 369. 
—Intention. 

The intention of the law of limitation is not 

to give a right where there is not one but to inter- 
pose a bar after a certain period to a suit to enforce 
an existing right. {Das and Ross, JJ.). IION’BLB 
MAHARAJA Bahadur Kesho Prasad Singh v. 
MADHO PR.ASAD SlNGH. 83 I.C. 812= 

3 Pat. 880 = 5 P.L.T. 313= A.l.R. 1924 Pat. 721. 

Per V. Rao, J. — The intention of the Law of 

Limitation is, not to give a tight where there is not 
one, but to interposo a bar after a certain period to 
a suit to enforce an existing right. 21 Cal. 8 (P.C.) 
and 33 All. 356 (P.C.), Foil. {Spencer and Venkata- 
subba Rao, JJ.). AIYAPPARAJO v. VENKATA- 
KRISHNAYYA. 72 I. 0. 488 = 1923 M.W.N. 193 = 
18 M.L.W. 35=A.I.R. 1923 Mad. 482= 

4i M.L.J. 303. 


—Law applicable. , , 

^The law of limitation which prevails when a 

suit 18 birought, applies to that suit* unless it be 
shown that one or other of the parties have acquir- 
ed vested rights under soma earlier statute of 

limitation. 35 All. 227 (P.C.), Foil, 

Plaintiff whose enjoyment of an easement as 
against the Crown began in 1865 oannot acquire a 
presoriptive right against the Crown in view of 
8. 15, Easements Act, and S. 26, Limitation Am, 
1877 does not apply to Buoh a case. {Kincaid, J.C. 
and Raymond, A. J. C.)./GangaRAM «- Seoy OP 
STATE. 86 I.C. 737 = 21 S.L.R. 183 

^ A.I.R. 1927 Sind 270. 

The law of limitation applicable to a suit or 

proceeding is the law in force at the date of the 
institution of the suit or proceeding 
a distinct provision to the contrary. 35 \11. 
(P.O.), Foil. {Lindsay and Sulaiman, JJ.) 
Begam Sultan v. Sarvi Bbgam. 90 I.C. 274- 
48 All. 121=23 A.L.J. 977=6 


Nature and scope. 

‘If a mere aheclive or substantive law 

^ ^ w 1 1 v«« « /Nn il 


— i# a mere 

Per Page, G. /.-The law of limita ion, ° ^ 

it prescribes the period Ifc/ the 

J entitled to pursue in the Civil Courts 

nedy in which the law provides for the redress 
grievances is a part of the adjective law. 
%tCarr, /.-The law of limitation is Bome 
more than mere adjective law and much 
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LtHITlTIOH aCT (1908)-Natare and scope. 

more than merely rules of procedure. The effect 
of the law of limitation is to extinguish after the 
prescribed period a legal right. The law of con* 
tract gives the party a right of suit on a contraot. 
But the law of limitation then adds that this right 
of suit shall cease to exist after a certain period. 
The result of the two laws together is to create a 
right of suit available for aoartain time. It may 
be that after the time has elapsed the party has 
still a moral right to a relief. But it is no longer 
a legal one. Thus the law of limitation U just as 
much substantive law as is the law of contract. 
[Pag6, C, J., Carr and Cunliffe, JJ.). (SaAKOOR) 
ABDUt. Ganny V . Mbs. T. M. Russell. 

A.I.R. 1930 Rang. 228 (F.B.). 

Rules of limitatiou are prima fad6 rules of 

procedure, and ualess there is something special in 
the rules which justifies a contrary inference, the 
rules applicable to an application or appeal would 
he rules whioh ate in force at the time when the 
appeal or the application is filed. A statute of 
limitation is retrospeotive in its operation and 
governs all proceedings from the moment of its 
enactment, even though the cause of aotion might 
baveaoorued before the Act came into existence. 
35 All. 227 (P. C.), Foil. (SuUimtn, Ag. C. J.). 
Baijnath V . Doolaret Hajjam. 

110 I.C. 719=59 All. 865=26 A.L.J. 1317= 

A.I.R. 1928 All. 708. 

—Objections. 

- -Where in an oxeeution oaso limitation was 
urged and was denied on the ground that on a 
partioular date an affidavit had been filed to the 
effect that there were no inoumbranoes on the pro* 
petty but where there was then no written appli* 
oation to have the property sold and on the date 
fixed for disposing of the matter, hut on the back 
of the affidavit there was au endorsement of the 
Court direotlng that it should be filed, 

Held, that It was filed some time later on the 
same date but that no oral application for sale 
could have been made then and that tborefoie the 
plea against limitation failed. 22 0.0. 76. Oisf. 
{Ryves and Mukerji, J-T.). P. Ohiraunji Lal «. 
Ganga SAHAI. 78 I.O. 831 = 22 A.L.J. 410= 

S L.R.A. OlY. 318= A.I.R. 1924 All. 811. 
—“Period of limitation. '* 

•Loose and strict sense. 

The phrase “period of limitations'' oan be used 
in two senses (1) a striot and (2) a loose sense. In 
the striot sense it means such a period that a pro* 
ooeding to whioh it is sought to be applied will be 
in time, if filed within the period, and beyond time, 
if filed after it. Seotiona. 8, 6 and 7 to 25 of the Llml- 
tation Aot, 1908, apply only to “periods of limita> 
V ^ 1 - striot sense suoh as those prescribed 
by the schedules to that Aot and not to periods of 
limitation in the loose sense suoh as that ptesoti' 
bed by S. 48 of the 0. P. Code. 

In the loose sense it means a secondary period 
whioh applies as a further oheok to an application 
at suit whioh is found not wanting when the prl* 
maty or striot period of limitation is applied. 
8eoUon48, O.P.Oode, 1908, for example prescribes a 
^riod of limitation in the loose Bonse.'{Spflncsr and 

Hamesam, //.). Subbabayan o. Natabajan. 

70 I.O. 896=46 Had. 789=16 M. L. W. 66= 
^ 1922 M.W.R. 424=31 M.L.T. 140= 
i.I.R. 1922 Had. 288=43 M.L.J. 168. 
and loope. 

principlsj exlraneqw ioihe Aet^Exa- 

conslrtwlion. 


LIMITATION ACT ( 1903 )— Principles and scope. 

The cases which are said to have sanctioned the 
application of some general principle enuring to 
the benefit of the plaintiff and extraneous to the 
Act itself, may broadly be classified into two 
groups, I’i?., those in which the starting point of 
limitation fixed by the statute has been hold to 
have arisen at a subsequent date and those in which 
it has been held that the operation of the statute 
has been suspended after time has begun to run. In 
the case of such of the articles of the Limitation 
Aot in which the starting point of time synohtoni- 
ees with the cause of action, the test is to ascertain 
the time when the plaintiff could have maintained 
his aotion to a sucoossful issue. In such a case, 
at the time when tbs cause of action arises there 
is no person oapablo of suing upon it, the statute 
does not run; similarly it is necessary that thore 
shall be a person to be sued; and it is also neces* 
saty that the cause should bo complete, that is, all 
the facts must have happened whioh are material 
to be proved in order to entitle the plaintiff to 
sneoeed. There are oases in whioh Courts of equity 
will interpose to prevent the bar of statutes of 
limitation, as, for example, if a party has perpetrat* 
ed a fraud whioh has not been disoovered until 
the statutable bar may apply to it at law. That 
the enactment is positive is not allowed to be used 
against consoienoa, and an equitable tribunal will 
supply and administer within its own jurisdiction 
a substitute for an original legal tight of which a 
pitty has been fraudulently and unjustly deprived. 
Except perhaps in oases where injustioe has been 
oooasioned by a Court by its own acts or oversights 
there is no scope for the application of any prin- 
ciples of equity in the admlaistaring of tho sta- 
tutes of limitation. Tho Judicial Gommlttoe has 
not. however much tho language used by tholt 
Lordships in some of the decisions may suggest the 
same, laid down any suoh principle as being of 
universal applicability and all the decisions of the 
Judicial Committee as well as most of the oases 
deoidod inthis oountcy are supportable on grounds 
whioh are in no sense founded on any general 
equitable principle extraneous to or unauthorized 
by the statute. Incases in whioh the question 
arises as to tho starting point of time for the pur- 
poses of limitation, those decisions are mostly 
reconcilable with a proper approoiation of what the 
oause of aotion means when the starting point is the 
OBU36 of aotion or with a proper interpretation of 
the words used in tho third column of tho artioloi 
in other oases ; and in oases where tho question 
of suspension arises, if time has onoe bogun 
to run it never again oeases to run, but thoro may 
be satisfaotion of a claim or the canoellatlon 
of a cause of action operating to suspend the rights 
of the plaintiff who may, on the removal of the 
satisfaction or oauoellation, avail of a fresh cause 
of^ aotion whioh arises by reason thereof. The sub- 
stitution of a new legal right on principles of 
equity is hardly permissible under the statute law 
as It stands and a revival of an old osuso of aotion 
once satisfied or cancelled la foreign to its oonoep- 
tion. In applying the principles of limitation the 
Indian Courts are not permitted to travel beyond the 
articles and the exceptions and provisos embodied 

in the Aot Itself, and ' ' 
the Aot itself, there 


891 
43 0. L. J, 


legitimately bo Invoked 
provisions. {Walmleu 
SABAT K AMIRI DASI V. 


from the provisions of 
\ no principle which can 
to add to or supplement its 
and jr, N. MufterjH. 

Naobrdranath pal. 

.0. 1000=29 0. Mr. H. m* 
n5*a.l.R, *1928 Cal. 
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LIMITATION AOT (1908) ^Relation withC. P. 
Code. 

—Relation with C. P. Code. 

Both should be interpreted together. 

Bct Dis, J.—CoIq of Civil Procedure and the 
loaiau Limitation Act are the two great procedural 
Codes in India and they were amended in the same 
j car and were to come into operation on the same 
day. They are statutes in mtiteria and are to be 
taken tog.)thar as forming one system, and as inter- 
preting and enforcing each other, (1781) 1 Leach, 
C. C. ( Uh Ed.), p. 355. Foil. Rois and Kul- 

wint Snh'ip, JJ.). BALMUKOND MARWARl u, 

Bas.\NT\ KQMtui D\sr, 78 I.C. 200= 

3 Pat. 371=5 P L.T, 143=1924P H.O.C. 33= 

A.I.R, 1925 Pat. 1 (F.B.). 

— Retrospective effect. 

Retrospective unless it confiscates vested right 

under old Act — 1/ effect of new Act is only to curtail 
the period it should be given retrospective effect, 
e.g,, suit by a minor under the oldand new Acts. 

Statutes of limitation cannot be considered as 
anything else than matters relating to procedure 
and ordinarily such statutes have their operation 
from the date fixed in the statute and govern all 
matters before the Court after the oommoncemsnt 
of the operation of the statute. There is, however, 
one exception and it is that where under the Act 
as amended the application could not be made the 
amendment will not apply rotrospeotively, for the 
principle is that the eSect of an amendment is to 
regulate and not to confiscate a vested right. 

A right to apply under C. P. Code. 0. 34, R. 6, 
accrued to a minor in September, 1908- The mort- 
gagee was under a disability of minority till 23cd 
September, 1923. Under the old Aot tho minor 
Could make application within three years of the 
cessation of tho disability. The new Act substitut- 
ed for this, tbtoe years from the date right to apply 
accrued. On the date of the coming into force of 
the new Limitation Aot the minor had two years 
and nine months’ time under the new Act within 
which to apply. 

Held, that inasmuch as the effect of change was 
to cut the period within which to apply and not to 
take away tho right, the new Act should be given 
retrospective operation. {B.D. Ohose and Panton, 
JJ.). khondhar Mahomed SALEH f. Chandra 
KUMAR MUKERJI. 122 I.G. 201= 

49 C.L.J. 382=33 C W.N. 519 = 
56 Cal. 1117 = A.T.R. 1930 Cal. 34 

—Right of limitation. , . , 

No one has a vested right in a period of 

limitation. (SMlciimnn, Ag. G.J.). 

DOOLADSy HAJ.IAM. 110 I.C. 719 = 

50 All. 865 = 26 A.L.J. 1317= A.I.R. 1928 All. 708. 

is a complete Codo—Provision saving bar 
of limitation must be contained or necessarily implied 

■^^The^'Limitation Act, being the enactment of the 
leeisl.aturo which has dealt with all matters con- 
nected with the limitation of actions, applicatioiis, 
appeals and so on. is really in tho nature of the 
Code. The essence of a Code is its completeness and. 
therefore, on a proper interpretation and construc- 
tion of tho statute, no Court would be o“y?led to 
invoke any principle for the purpose of holding the 
claim as nob barred by the law of 

is not contained or necessarily implied o* 

tho sections or atbioles of the ^imitabion Act. 
A I.R. 1923 Mad. 461; 18 I.G. 373 and 43 185, 

Dis/.; 31 Bom. 418 and 35 Cal. 209, 
cases referred,) {Srinivasa Aiyangar and Gurgen 


LIMITATION ACT (1908). 8. 3-Actlon by Court 

ven,JJ.). Ammalu Amma u. Narayanan Nair, 
111 I.C. 210=51 Mad. 543 = 29 M.L.W. 460 = 

A.I.R. 1928 Mad. 509. 

Act IS complete in itself. 

The Court cannot introduce a new period of 
limitation on any ground of equity. The Limita- 
tion Act is complete in itself and any ground for 
extension of time, or for the suspension of time 
must be sought for, within the four corners of the 
Act itself. {Devadoss and Jackson, JJ.). AMMA- 
THAYI AMMAL W. SIVARAMA PILLAI. 

83 I.G. 272 = 20 M.L W. 981 = 
A.I.R. 1923 Mad. 334 = 48 M.L.J. 74. 
— S. 1 — Defence. 

There can be no limitation against a plea In 
defence, {Ni^malullah, J.). BENGALI Lal o, 
BOHRE PANNA LAL. 113 I.C, 730 = 

A. I. R. 1929 All. 77. 

The Limitation Aot applies to the bringing 

of suits and not to defences. A.I.R. 1921 Bom. 257, 
Foil. {Guming and Mukerji, JJ.). BHOLA Nath 
BOSE V. Nagendba Bala. 110 I. C. 571= 

A.I.R. 1928 Cal. 810. 
Even though the remedy of a suit may be 
barred tho defence of the invalidity of transfer is 
nob necessarily hatred. {Zinkhede, A.J.C.). 
MAROTI SUBYABHAN V. RAIWANT RiO. 

107 I.C. 897 = A.I.R. 1928 Nag. 262. 
— S. 2 (3)— Bond, what is. 

— A contract to rep ay a loan of wheat, with in- 
terest in kind, is a bond. {Shadi >Lal, C, J. and Le 
Rossignol, /.).Wadh awa Malu. Karim Bakhsh. 

86 I.C. 844=8 Lah. 276 = 26 P.L R. 14l« 

A.I.R. 1925 Lah. 415. 
— S. 2 (4)— Son In Joint family. 

In the case of a new-born son in a ^litakshara 

family the person or parsons through whom he 
derives this liability must be the other members 
of the family in whom the property which the son 
acquires by birth was previously vested. (Dawson 
Miller, G.J. and Bucknill, J.). HARI PRASAD 
SINGHA V. SOORENDRA MOHAN SiNOHA. 

66 I.C. 945=1 Pat. 506=3 P.L.T. 709 = 

A.I.R. 1922 Pat. 450. 

— S. 2 (8)— Purchaser from Government. 
——Where a purchaser of land from Government 
sued to recover possession within sixty years or but 
more than 12 years from the commencement of ad- 
verse possession but within 12 years of the purchase, 
Held, that the suit was barred. Art. 144 applied 
and there was only 12 years’ limitation. Under 
S 2 (8) the period runs as against plaintiff’s prede* 
oessor-in-title. vis., the Government in this case, 
should be reckoned against plaintiff. (Walmsley and 

Buckland. JJ.). ANANDA MOHAN ROY OHOWDHURY 

.KtNADAS, ™ 

— ^An appella^te*^*Court Is nob bound to toke 
notice s«o motu of the fact that an appl oa ion 
made at the Trial Court was barred 
29 Cal 167 (P.O.); 12 All. 461 (P. B. . Dist.\ 15 All. 

Toung. JJ.). 

SUKBDEO PBASAD. ^ ^ ^ fu 4M, 

Where the decision on the question of limi- 
tation depends on enquiry on facts 
has not been raised in the l»wab-i-dawa or puUn 
issue the appellate Court cannot take up tne 
;rt’ion sue and dismiss 

barred. {Tek Chand, -^-J'^gYc 71=11 L L.J. 91= 

30 P.L.R. 296=A. I. »• ^929 Lah. 432. 
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limitation act (1908), S. 3— Action hy Conrt 

-The Court has to act suo molu, if necessary, 

should it appear that a suit is barred by limitation, 
(Fawcett and Madgavhar, JJ.). ViSHVESHVAR v, 
SauasHIV. 93 I.C. 930-27 Bom. L.R. 1436— 

A.I.R. 1926 Bom. S4. 

—3. 3— Application for transfer. 
——Application under S. 39, G. P. Code, is 
governed by S. 3 (I), Limitation Act, and Court in 
oonstdering such application must go into the ques* 
tioQ of limitation. (Madhavan Nair and Jackson, 
jj .). s. N. Sdbramanian Chbttiar V . Rama- 
NADHAN Chettiar. 116 1.0.113^29 M.L.W. 246— 
1929 M.W.N. 36= A.I.R. 1929 Had. 199. 


—3. 3— Arbitration. 

— 5. 8 applies. 

Although the Limitation Aot does not in terms 
apply to arbitrations in mercantile references it is 
an implied term of the contract that the arbitrator 
mnst decide the dispute aocording to the existing 
law of contract, and that every defence which would 
have been open in a Court of Law can be equally 
proposed for the arbitrator’s decision unless the 
parties have agreed to exclude that defence. Sec- 
tion S therefore applies to arbitration proceedings. 
Tyldesley's case, 63 L. J. Q. B. 252 ; Board of Tr^e 
V. Cayeer Irvine & Co., (1927) 1 K. B. 269, Bel. on. 
(Lord Salvesen.) Ramdutt Ramkissen v. E. D. 
8A8SOObT& CO. IIS 1.0. 713 = 1929 A.L.J. 254= 
83 C.W.M. 485=29 M.L.W. 682=6 O.W.N. 473= 
49 0. L. J. 462=31 Bom. L.R. 741 = 
56 I. A. 128=1929 M.W.N. 546= 
56 Gal. 1048=A.1.R. 1929 P. 0. 103= 

56 H.L J. 614 (P.O.). 

—3. 3— Defence. 

■ -The law of limitation does not prescribe any 
period which is to operate as a statutory bar to a de- 
fence. The articles of the Limitation Aot apply to 
suits and applications and not to pleas by way of 
defence. (Iqtal Ahmad and Sen, JJ,). RAM 
KISBOBB AHIB V. RAM NANDAM RAM. 

108 I. 0. 149=25 A.L.J. 1086= A.I.R. 1928 All. 99. 

There is no bar of limitation to a defence 
onlesB the suit for the relief involved in the de- 
fence. falls within S. 26 or 26. 30 Mad. 444. Foil. 
(Maeleod, 0. J. and Beaton, J.). Mabadby Naba- 
YAK V. SADASHIV EESBAV. S9 I.C. 118 = 

46 Bom. 45= A.I.R. 1921 Bom. 257. 


— S. 3— Effect on rights. 

- The law of limitation as distingniabed from 
the law of presoiiption merely bars .the remedy oi 
the plaintiff bat does not extinguish his right. A 
baited debt can constitute a valid consideration foi 
a fresh oontraok. Limitation affects only the olaln 
of the plaintiff and has no application to a plea 
urged by the defendant. The defendant may there- 
fore interpose a demand though barred as a defence 
to the suit. (Shadi Lai, C.J. and Coldstream, J.). 
BULTAN MUBAMUAD o. LADHA SIMQH. 

96 1.0. 844= A.I.R. 1926 Lah. 633. 

— 'In the oase of a personal action for a debt 
limitation merely baza the plaintiff from having 
the partioular remedy by way of suit and does not 
extinguish the debt. Thus if the creditor has any 
form of lien upon property, he oan exeioise that 
lien notwithstanding that by the terms of the 
Limitation Aot he oonld not bring a suit. (Bankin 

/.)* Nabbndba Lal Khan t». Tasbbala DAssi 

66 1.0. 209=48 Gal. 817=26 O.W.N. 800= 

1 A-I B* IMl Oal. 67. 

1. 8— ExeeaUon oaiei, 

•Any Court having an application for exeon- 

' to.it must nm ntoftt determine ^ qusB- 



LIMITATION ACT (1908), 3. 3-'Inatitation of 
suit. 


tion of limitation. It bas not only power but 
duty to detormiue such question. 16 All. 890 and 
15 Bom. 28, Ref.‘, A I.R. 19;i4 ?.Jad. 673, List. (Boys, 

J.). Noob Muhammad u. Mahmud khan fayaz 
Khan. A.I.R. 1930 All. 699. 

'It is only when the point of limitation is con- 
cluded by proceedings in a previous execution that 
the judgment debtor is not allowed to take the 
objection of limitation in a subsequent execution 
of the decree. But so long as an execution applica- 
tion is pending the judgment debtor oan show atauy 
stage that the application is barred, and the Court 
will have no option but to dismiss the application 
under S. 3, Limitation Act. (1920) P.H.U.C. 109, 
Foil. ; 8 Oal. 51 (P.O.) and A.I.R. 1921 P.C. 23, Ref. 
(Courtney-Terrell, C. J. and James, /.), ATDL 
Krishna Ghosh o. Brindaban Naik. 

9 Pat. 306 = A.I.R. 1930 Pat. 330. 
— S. 3— Extension. 

—— The jMiim “ lax non cogit ad impossibilia ’ 
cannot prevail against the express provisions of S. 3. 

The principle that when the law creates a 
limitation, and the party is disabled from con- 
forming to that limitation, without any default 
In him, and he has no remedy, law will ordinarily 
excuse him, is merely an application of the maxim 
“ lex Jion cogit ad imposstoilia" cannot prevail 
against the express provisions of S. 3 any mote 
than principles of equity can prevail against the 
provisions of statutory law such as S. 49, Registra- 
tion Aot andSs. 91 and 92, EvideuooAot, especially 
when there is no hardship or impossibilitv 
10 W'.R. 253 and 46 Cal. 526, Rel. on. (Fawcett, Ag. 
C.J. and Murphy, J.). Sayaji RaO GAEKWAB 
V. Madhao Rao RAQBUNATH Rao. 

115 I.C. 369 = 63 Bom. 12=30 Bom. L.R. 1463= 

, A. I. R, 1929 Bom. 14. 

—Where the law expressly lays down the 

period within which the applicant is bound to 
make an application, the Court has no jurisdiction 
to extend that period. (Kennedy, J.C. and Madgav 

fcjfj Sakbh Chand Narsldas V* Vacoob 

78 I.C. 311 = 17 S L.R. 285= 


—8. 3— loBtltatien of suit. 

Pauper suit^When commences.- 

A pauper suit oommenoea for the purpose of 
limitation on the day when the petition to sue in 
.^rma pauperis ■ is presented to the Court under 
0. 28, R. 2 of 0. P. Code, and not on the 
day when the application being granted it is 
numbered and registered under 0. JR, 2, 

The absence of signature and verification in the 
first instance does not prevent the petition as 
presented jot being properly regarded as an appU- 

oatiou within the explanation to S. 8 of Limitation 
Aot. 


A ultimiasQa 07 on June 80 192fi 

presented a petition for leave to suo forma 
for wrongful dismissal on June 28, 1928. There 
was an endorsem^t bearing the date June 30, 1928 
by the Aotlng Protbonotary that it was to ^ 

interpreted and declared gratis. The petition 
lifas* signed and solemnly declared on July 3 

Held, that the application for leave to sue m 
a pauper was made when the petition wan f® 
the Prothonotary Office on Jime 28 ^ 

and verifloatlon were not Sciential in 
constitute an 

Gonld properly be made subBsquenUy, (igQyj - 




DECENNIAL DIGEST. 1921—1930. 


2336 


LIMITATION ACT (1908), S. 3- Institution of 
suit. 

B.II.C. (A.C J.) 39 and 30 All. 95, Foil. {Blackwell. 

J.). ]i. AI. VoKA V. Japan Cotton trading Co., 

Ltd. 32 Bora.L.R. 1343. 

Whc-a a plaint is returned by a Court for 

want of juriediction aiid is re presented to another 
Court, tho suit is considered to be instituted on the 
date on which tho plaint is presented to the latter 
Court and if by that time tho period of limitation 
prescribed by the law in force (Punjab Act III of 
1923 in this case) has expired the suit becomes 
time-barred. 30 Mad. 482 and A.I.R. 1921 Mad. 654, 
Bef. {Bhide, J.). SURAT SlNGH v. MT. Nihal 
Kaur. 117 I.O. 903= A.I.R. 1929 Lah. 877. 

A suit must be deemed to have been institut- 
ed on the date when tho plaint was filed in Court 
and not on the data when it was ordered to be re- 
gistered. Even if there is a defect in the verifica- 
tion tho Court can allow an amendment at any 
stage ; such amendment would not mp..kc the suit 
open to objection on tho ground of limitation. 
(ilookerjee and Panton, JJ.). Maharaja of 
C ooes BEHAP. V. MOHENDRA R.U. 66 I.C. 923 = 

34 C.L.J. 485 = A.I.R. 1821 Cal. 277. 
—3. 3— Intention. 

It appears to he the intention of tho Limi- 
tation Act that where an appellant has proceeded 
with due diligence, no right shall accrue to the 
respondent by reason merely of the lapse of the 
statutory period. {Rankin, C. J., Suhraivardy and 
Grahatn, JJ.). Erojo Gopal v, Amar Chandra. 

113 I.C. 8S=32 C.W.N. 935 = 
36 Cal. 135= A.I.R. 1929 Cal. 214 (F B.). 

—S. 3— “Making application.’* 

Filing notice of motion is making application 

(Obiter). 

Where an “ application ” is to bo made to the 
Court within the period of limitation prescribed 
by any Act, it is deemed to bo made for the pur- 
poses of limitation when tho notice of motion is 
first filed in tho proper office of the Court. In re. 
Gallop and Central Queensland Co., LM., (1890) 
25 0. B. D. 230 ; A. I. R. 1924 Bom. 36 ; 
17 M. L. J. 215, Fell. ; 20 Cal. 699, Not foil. 
{Costello, J.). ATARUOMD.\SIt>. BEPIN BEHABI. 
115 I.O. 33=35 Cal. 1341= A.I.R. 1929 Cal. 193. 

-S. 3— Period for suits. .v v 

The period for suits is that proscribed by 

the 1st schedule and by Ss. -1 to 26. 40 All. 198, 
Foil : in O.C. ^13. Dist. {Wazir Ilamn,J.O.and 
Kendall, A.J.C.). BANSBaHADUR S.rNGH v. SAKAL 
RAJ KUAR 81 I-C, 484=11 O.L.J. 237 = 

“ ■ A.I.R. 1924 Oadh 385. 

—S. 3-Plea of limitation. 

Wherea point as to limitation was raised 

for tho first time in application for review, the 

party was allowed to raise it but was ordered to 

pay the costs of that application to the other party. 

[Lira PhiUimore.) JuiMOY N Susy v T. 8. 

r’.HPTT'YAR 199 I.C. 1 — 6 Rang. 302— 

CHETTAAB. ^ ^ ^ ^ ^ 

30 Bom. L. R. 842=47 C.L.J. 510= 

26 A.L J. 637 = 32 O.W-N. 815 = 28 ? 

A I.R 1928 P.C. 103=24 M. L. J. 696 (P.C.). 

G. P. Cede, S. 100. ^ 

No doubt, it is the duty of the Court m second 
appeal to entertain even for the first ticre the ques 
tion of limitation; but to remaud a 
ground that further investigation would 

which would show ^ Le J 1 

barred is wrong. {Rankt7i, 

IJAIKUNTII NATH DAS V. SHEIKH AZIDDLDA. 

115 I.O. 600=32 C.W.N. 778= A.I.R. 1928CaI. 870. 


LIMITATION ACT (1908), S. 3~Plea of limita- 
tion. 

•Plea of prescriptive right, i.e., positive llmi- 

A-l- ■ • a 


tation, cannot be taken at any stage— Plea of pres- 
cription belongs to the branch of substantive law of 
limitation which primarily strengthens the title of 
a party and, therefore, cannot bo taken at any stage. 

The plea of limitation which can be taken at 
any stage of the suit and even in second appeal re- 
lates to that part of the law of limitation which is 
negative in its operation. {Uohiuddin, A.J.C.}. 
GULABRAO V. Mt. Manjoolabai. 

109 I.O. 293= A.I.R. 1928 Nag. 203. 

Whore the determination of the question of 

limitation requires an investigation into facts, in 
order to seo whether a particular payment was 
made in such a manner as to extend time, the ques- 
tion should not be allowed to bo raised in appeal 
for the first time. {Campbell, J.). TEJD v. Ralla. 

94 I.C. 437=27 P. L.R. 432= 
A.I.R. 1926 Lah. 311. 

Though point of limitation is not raised In 

the trial Court nor in the grounds of appeal, it can 
be raised lor the first time at ihe hearing of appeal, 
{Broadway and F/orde, JJ.). DULO v. Md. Nathu. 

94 I.C, 231 = 27 Pat. L.R. 870= 
A.I.R. 1928 Lah. 451. 

Second Appeal — Mixed question. 

Under S. 3 the Court, in second appeal, “cannot 
go into a question of limitation of its own accord 
and dismiss the suit as baited by limitation 
although it was not pleaded in defence when such 
a question is not a question purely of law but is 
one of mixed fact and law. {Kinkkede, A.J.Q.). 
BHUWAN LAL t>. MANHORI. 78 I.C. 980= 

A.I.R. 1925 Nag. 178. 

Where the question as to limitation was 
raised in the written statement and an issue was 
framed, but it was not pressed in the trial Court, 
Beld, that the defendants-respondents were enti- 
tled to press that point on appeal. Section 3 of the 
Limitation Act and S. 184 of the Bengal Tenancy 
Act are olear upon the point. {Kulwant Sahay, 
J.). PALLAKDHARl THAKDR V. BANKET THAKUR. 

'89 I.O. 340=3 Pat. L.R. ClT. 132= 
7 P.L.T. 233= A.I.R. 1928 Pat. 849. 

The plea of limitation oan be taken at any 

stage of the case, and under 8. 3 the Court of 
Appeal )8 bound to give efiect to this plea when 
raised. But in order that this plea may be given 
ofiect to when raised in appeal it is necessary that 
the facts showing that the suit is jarred should 
be apparent on the record, {Newbould, J.). HEM 
CHANDRA rot CHOWDHUBY V. BiRAJA SUNDAEI 
CHOWDHOBANI. 67 I.C. 386=A.I.R. 1923 Cal. 283. 

——It is necessary that limitation should he 
pleaded in all cases. But particularly this is so 
where the bar is alleged under some special law. 
{Woodrojfe and Cuming, JJ.). SECT OF STATE v. 
ANANDA MOHAN ROY. 66 287=34 C.L.J.^^ 

The fenewl is that points of 

should not be allowed to be raised for the first time 
in appeal where they involve a decision W 
tions of fact. Poiots of llmitat on not bo 

deciaed against the parties unless baa 

been drawn to the question of >'m. ation and an 
oPDOitunity given them to meet it on tho evidence. 
“TumilaliL is urged as bar. the 

it is barred must he proved after qP 

framed. {Woodroffe and Cumtng, JJ.h bEOX. ut 

rtatr w anand Mohan rot, 
efl 0 287=34 O.L.J. 20S=A.I.B. 19*1 «»>■ 
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limitation act (1908), 8. 3— Plea of limita- 
tion. 

—I .~A point of limitation can be taken In second 
appeal for tbe-fir-t time, if there are eofficient find* 
inge of faot on which it could bo argued as a ques- 
tion of law. {WalmsUy and BucTcland, JJ-). 
PANCHANAN v. APOBNA 63 I.C. 783 (Cal.). 

Although the defendants have not raised a 

plea in their written statemeot that the debt for 
which the mortgagee was executed was time hat- 
red, they can raise the same in appeal for the first 
time. 14 Beng. L.R. 91. on. {Das and Boss, 
//.). S^DHU SABAN PRASAD SiNGH V. BRAMDEO 
Prasad Singh. 61 I.C. 20=2 P.L T. 318= 

6 P L.J. 256= A I R. 1921 Fat. 99. 
— -A question of limitation cannot be raised for 
the first time in appeal. It must be raised by the 
defendant, in his pleading according to 0. P. 
Code, 0. 8, R. 2. {Ashutosh Mookerji, A.C.J. and 
Fletcher, /.). BHD6HAN CHANDRA Pal u. NABEN- 
DBA Nath KOER. 60 I.G. 280=32 C.L J. 236. 


— S. 3— Presentation of plaint. 

Ptr Blackwell, /.—The moment a plaint 

is lodged it is presented to the Court within the 
meaning of S. 8. {Crump and Blackwell, JJ.). 
DHABAMSI MORABJI V. OCHHAVLAL HARQOVAN- 
DAS. 103 I.G. 640=51 Bora. 848= 

29 Bora L.R. 981 = A.I.R. 1927 Bom. 480. 
—8. 8— Ppesuroption. 

. Though it is the Court's duty to decide the 

point of limitation, even if it was not taken by the 
parties it must be assumed, until the oontrary la 
shown, that the Court decided the question of 
limitation and if unfortnnately it decided wrongly 
that does not affect its iuriadiotion to make the 
order. (Siullick and Seroope, JJ.). Lachuuan 
PANDB7 V. DUKHI SAHU. 101 1.0.694= 

8 P.L.T. 494=A.1.R. 1927 Pat. 261. 
— B. a—ReirlBlon. 

— Provincxal Small CauseCourts Act, S. 25. 

Revision lies fnm an order wrongly dismissing 
a suit as time-bsrctd. (/at Lai, J.). Md SHAFI 
ti. Delhi House of Multan. iis 1 G. 757= 

A.I R. 1928 Lah. 274. 

“B. 8— Set-off. 

Limit ition applies, 

^ Bo far as the position of a defendant asserting a 
right to set off is oonoerned the limitation bar 
does apply to him. It applies to him as if he were 
bringitig an independent suit of his own, the only 
difference being that where he is defending him 

self by way of set-off, if his olaim was not barred 

at the time of the is^ue of the plaint, he may 
prosecute a set-off even although the time may 
have elapsed before hts filing, say, a written state* 
ment, claiming the set off. But with that exception 
as to the ferminu^ ad yuem of the period of time, 
it is the law In India as well as in England that 
limitation applies to a set off. (ftankm, /.). Na* 
BENDBA LAL V. TARDBALA DaSSI. 


88 I.C. 209=48 Cal. 817=25 C.W.N. 800= 

„ ^ A. 1. R. 1921 Cal. 67. 

8— Time ffraoted at debtor's request. 

A verbal promise on the part of the client to 

pay the attorney the latter's costs which have be- 
come overdue, when money is recovered in certain 
execution oases — a promise on the strength of 
which the attorney has not taken steps to enioioe 
payment is an answer to any objection based on 
limitation made by the client against an applloa* 
^n by the attorney lot an order lor payment 
(Ranirtn, /.).Nabbndralal Khan e. Tabuhala 
Passi. 66 1.0. 209=48 Cal. 817=28 C.W^N, §00= 
■I- A.I.R. 1921 CaL 61,^ 

D. D. VOL. UI— U7 & 148 


LIMITATION ACT (1906), 8. d—ApplIeatfoB 
copies. 

— 8. 4— Applioablllty. 

S*kh Oiirdwaras Act (1925), 8. 28. 

Section 29 (2) (a), Limitation Act as amended in 
192-2, excludes the applicability of S 4 only when- 
a special or local law expressly excludes it. Sikli 
Gurdwatas Act, however, does not expressly ex* 
eludes 8. 4 and so its applicability cannot be 
barred in the case where the Managing committee of 
a Gurdwara takes ptoosedings under 8. 28, Gac- 
dwara Act, and brings a suit for possession. [Broad' 
way and Abdul Qadir, JJ,), JlWAN SINGH v. 

Managing Committee, Gubudwaba Tahli 
SAHIB. A.l.R. 1930 Lab. 800. 

Section 4 can be applied to a case in which 

extension of time has been claimed under 8. 14 and 
a plaintiff is entitled to tbebemfit of S. 14 and 
S. 4 tacked together. 24 W. R. 26 ; A. I. R. 1921 
Mad. 654, Dist. (Suhrawardy and Qarlick, JJ.). 
BEJOT Kumar v Kubum eumari. 

33 C.V.N. 221 = A. I. R. 1929 Cal. 319. 

; Punjab Limitation (Cusfom) Act, 8s. 6 and 6. 

' The words ‘ notwithstsndiDg anything herein 
1 contained ” do not repeal S. 5 in so far as the 
applicability of the provisions of Ss. 4 to 25 to 
suits governed by B. 6 is concerned. They are 
intended to govero the period of limitation pres- ' 
oribed by the Aot, aod the object of section was to 

prescribe a maximnm period of one year after the 
oommeneement of the Aot for a suit for wblob the 
period of limitation had oommenoed to run before 
the enforoement of the Aot. [Shadi Lai, C. J. and 
JaiLal, J.), Mazulla Ehan v.Ohazi Khan 
8 Lah. 711=9 L.L J. 420=29 P.L.R. 148 = 

, ,. I.I.R. 1927 Lah. 348. 

Applws to appltcalwne to set aside sales on 

deposit. 

After a sale was held in execution of a decree on 
25th August, 1920 the Civil Court closed for the 
long vacation. When on 26th October it re-opened 
an applio«tioa was made to set aside the sale by 
applicant who also filed a tender offering the 
whole amount with compensation on the same day. 
The J ud ge si gned the tender the next day on money 
being deposited, ^ 

Beld, S. 4 applied and as the delay in pay- 
ment was not due to any fault of the judgment- 
debtor the application was not time-barred. (Kdn- 
haiya Lai, J ), DUROA pRASAD o, BABU LAL. 

67 I.C. 321 = 20 A.L J. 843= A.l.R. 1922 All. 193. 
^S. 4— AppUoation for ooplei. 

■Where the time for filing an appeal expires 
during vacation and the appellant applies for 
copies on the day the Court le-opens, an appeal filed 
on the day next after the issuing of the copies is 
within time. 19 All. 342 and 26 Bom. 584. 5*011. (Carr 
and Afaun^ Ba, J J.). Ma Dan v. Tan Ohonq San 
113 I.O. 687=8 Rang. 748=A.I.R. 1929 Rang. 96! 
r”™Oopy>ng agent, who receives his salary from 
the Government, is not the agent of the litigant 
for the purpose of receiving applications for grant 
of copies. If the period prescribed for the presenta* 
tion of an appeal expires on a date on which the 
Court is closed, and if the appellant has notob- 
tained copies of the deoiees and judgment before 
closing the Court, and applies for such copies tm 

the date of re opening of the Court whilst his 
right of appeal 18 still subeistlug. he is entitlefi t» 
the benefit of time requisite for obtaining oopiel; 

^ presented before the ^Iry o£ 

that time, It U not barred by llmitotlon lain 

349. FdL (MbfiSapar. J.). Naman “ qSmatoI' 

«B 1.0. 4a7»A.l.R. 1926 lu! 
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LIMITATION ACT (1908), 8. 4~EztenBlon of 
time. 

—S- 4 — Extension of time. 


Where at the instance oi the Court a party 

is informed that hts application cannot be received 
on that day, but the next day limitation expires, 
be is entitled to the necessary extension of limita- 
tion under S. 151, G. P. Code. {Findlay, O.J.G ). 
RAOTMAL t>. AMABStNGH. 96 I.C. 376= 

9 N.L.J. 57=A.I.R. 1926 Nag. 331. 

>-8. 4— Fresh period of limitation. 

Consideration of S. 4 is not to be introduced in 

wording of Ss. 19 and 20. 

It is quite unworkable and really impossible 
to suppose that the effect of a payment or the 
effect of an acknowledgment should depend upon 
the day on which somebody who never brought a 
suit at all could have brought it. If one was to 
introduce into the wording of 9s. 19 and 20, the 
oonsideration that is brought into force by S. 4, 
the Lim. -Law would become extremely unwork- 
able. 

Where interest was paid after the expiration 
of the period limited for payment on the bond but 
during the period of the Civil Court vacation and 
where no suit was instituted on the day that the 
Court re opened, 

Beld, that a fresh period of limitation could not 
be oompuled, as interest had not been paid before 
expiration of the prescribed period. 26 Bom. 783, 
Foil • 15 Bom L.R. 348, Z)iss. /rom; A.I.R. 1927 All. 
lU,Di$t. {Rankin, CJ). Debendba Nath «. 

KARTIO PRASAD. , , 

55 Gal. 1210= A.I.S. 1929 Gal. 68. 
— B. 4— Interp*'®^^*^®®’ 

‘ Prescribed ’ ’ means that prescribed by first 

Schedule and as qualified by 8s. 5 fo 25. 

M The period of limitation prescribed*’ in 8.4 
of the Act is equivalent to the period of limitation 
prescribed therefor by Soh. I. as mentioned in the 
ceneral 8. 8, to which S. 4 and most of the follow- 
ing eeotioriB of the Aot we in the nature of 
provisos. But the period of limitation mentioned 
in S. 4 must be understood not only as prescribed 
in the schedule but also as qualiffed by 8s. 6 to 22. 

An ex-minor brought a suit after three years 
from the time of his having become major plus 
Home days on which the Court was closed. ^ ^ 

Held, that the suit was within time. 37 AI.L J. 

966’ AIR- 1929 Mad. 268. Dist.‘, 86 Bom. 268, D|ss. 
/rom 26M.L..T.23ana34 All. 975, Appr. {Bexlly, 

J 1 NABASAYYA V. K.RTSHNAMUBTHI. 

115 I.C. 509=A.I.R. 1928 Mad. 12S5. 

.leaning of “ prescribed.^ 

The proper oonstruotion of the word prescribed 

in B. 4 is 'presorlbed by the ^t’ and ^t 
Hv the Ist Schedule. {Wazif Basan, J . C. and Ken- 
4 J G) BANS BHADUR 8INGH t’. SAKAL 

RAJ KUAR. ^ j 333^ 

— S 4 — Letters Patent appeals. 

4 and other general provisions do not 

“^^ben the epeolal or local law is not in itself a 
no^plote Coae, the general prov.s.ons o^the , 

^pplicat ■trproo'edinge under it inasmuch as 
anSh general provisions do not aflect or alter th 

period proeotibed by the special or ^ 

Mly the manner in which that period is “O™ 
pnted. Letters Patent belDg a oomplete Coda the 

^ovieions of the Limitation Aot do not apply to 


LIHITATION ACT (1908), B. 4-Payment of 
money. 

proceedings thereunder. {Chevis and Scotl^Smith, 
JJ,). Dyal SiNQH V. Bddha Singh, 

61 I.C. 327 = 2 Lah. 127=8 L.L.J. 416= 
74 P. L.R. 192i = A.I.R. 1921 Lah. 26. 

“S. 4— Original Side of High Court. 

Bombay. 

According to prevailing practice in the Bombay 
High Court, suits on the Original Side can be filed 
in the summer vacation and therefore the Bombay 
High Court Original Side is not ‘‘olosed" within 
S. 4 in the vacation. A.I.R 1924 Bom. 144, Foil. ; 
Bombay Suit No. 1298 of 1924, dated 21 2 24, Not 
foil. {Crump and Blackwell, JJ). Daramsi 
Mararji Chemical Co. v. oochavalal har- 
GOVANDA8. 103 I. C. 549=91 Bom. 848= 

29 Bom. L. R. 9B1 = A.I.R. 1927 Bom. 480. 

■Original Bide of High Court is not closed 


during summer vacation — Whether Court is olosed 
or nut is a question of fact. {I^arten, J.). Tata 

Industrial Bank «. abddl Husein. 

89 I. G. 529=25 Bom. L.R. 1296= 
K. 1. R. 1921 Bom. 144. 

—8. 4— Payment of money. 

Where a decree Is passed conditional on 

payment of money it is open to the party to deposit 
the money after the re-op'ming of the Court, if the 
Court was closed on the last date on which the 
money could be deposited. A.I.R. 1924 All. 218 
(F.B.), Foil. {Piggottand Bukerji, JJ,). MAHOMED 
HA8HIM V. RADHA KIBHDN. 87 I.C. 620= 

6 L.R. A. CiT. 287= A.I.R. 1923 All. 687. 

—— The payment in satisfaction of a compromise 
decree can be made either direotly to the decree* 
holder or into the Court. If the judgment-debtor 
chooses to pay the money into the Court and if on 
the day within which the payment has to be made, 
the Court is closed, the judgment-debtor can 
deposit the money in Court at the earliest possible 
opportunity afterwards, vie., the date of the re- 
opening of the Court. There is a generally recog- 
nised principle of law, under which parties, who 
are prevented from doing a thing, not by any 
default of their own, but by the Court itself, are 
entitled to do it, at the first subsequent opportu- 
nity. 35 Bom. 35 and 22 Mad. 179, Ref. to. {Krish. 
nan, J.) SANKABAN U«NI (MINOR) V. KUMMA- 
KATTIL EZHDVAN KANDAN'S SON, RAMAN. 

87 I C. 560=1923 M.W. N. 566=21 M.L.V. 469= 
A.I.R 1929 Mad. 743=48 M.L.J. 596. 

Deposit made on re-opening day the Court 

being cfossci on the day of deposit, is valid. 

By an appollato deotfie, the plaintiff in two pee- 
emotion oases was given one month from the 27th 
of September, 1921, within which to deposit certain 
money if he desired to obtain the benefit of the 
decree in his favour. The Civil Courts olosed for 
the vacation in that year on the 30th of September 
and re opened on the 4th November. On that date 
the successful plaintiff made the deposit required 

by the decree, 

Beld, that the deposit tendered by Muhammad 
Jan the plaintiff on the 4th November, 1921, was 
in time under the terms of the decree. Although 
the parties themselves cannot extend the 
doing an act in Court, yet if the delay is ^ueed 
not by any aot of their own, but by some act of the 

jrA.L aM ew'.nd il884) A.W.N. 217, 
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EiIHIT&TlON JLGT (1908), S. ^-Payment of 
mooey. 

41 All. 47, OoerruUd, {Piggott, Lindsay and Sulai- 
man, JJ,). M. Muhammad Jan v, shiam Lad. 
78 1.0. 1014-22 A.L.J. 110-4 L R.A. Oiv. 88= 
46 All. 328=A.I.R. 1924 All. 218 (F.B.). 
•Efsct of S. 10, General Clauses Act. 

The appellant sued the respondents for joint 
possession of a plot of laad acquired by the defen- 
dants. On the 29th November, 1920 a decree of joint 
possession was passed in the plaintiff’s favour sub' 
jeot to his paying one hundred rupees as contribu- 
tion within six months from the date of the decree. 
The period of six months expired in the vacation 
when the Courts ware closed, and the appellant 
deposited bis money in Court on the day that the 
Court re-opened, 

Held, that in view of S. 10, General Clauses Act, 
the payment was in time. 7 N.L.R, 176, Foil.; 
85 B. 75, Bef.; 86 B. 268, Not foil.; 41 All. 47, Bef. 
{Batten, J.C.). DhamSisoh v. Qeshao Prasad. 
72 I.C. 388 = 19 N.L R. 116=A.I.R. 1921 Nag. 248. 

■ ‘Where on the laet day for payment of any 

earn of money under a decree which dxee a oertain 
period thereof, the Court is olosed, the payment 
made on the re-opening day of the Court ia valid. 
{Piggott and Walsh, JJ.). Bgoti Bvm v. SiTA 
Bam. 60 I.C. 894=19 A.L.J. 19= 

A.I.R. 1921 All. 41. 

■ 'Pre-emption decree. 

The plaintiff was given a decree on condition 
that he should pay a oertain sum within a certain 
period. The Court was closed from the next day. 
The plaintiff tendered the money Into Court on the 
next day on which the Court was open. In the 
meanwhile the period fixed by the deotee had 
expired, 

Held, that the payment was within time. {Chevis, 
Broadway and Wilberforee, JJ.). Himmun t>. 
PABIJA. 67 I.O. 772=8 L.L.J. 310= 

A I R. 1921 Lah. 6 (F.B.). 
“'S. 4— Preientlug application. 

Applicant cannot take advantage of both S. 4 
and 8. 14. 

Provisions of S. 4 oan be available only where 
the period preeorlbed expires when the Court is 
dosed and the application ia made to the proper 
wurt on the day on which the Court te-opens ; 
but If on the re-opening day the appUoant files his 
^plloation ia a wrong Court he cannot be entitled 
to take advantage of both the sections and to taok 
on the vacation to the period spent In prosecuting 
the application filed in the wrong Court. 86 Mad 

^•l.j. sio; a.i.r. 
1923 Mad.ll4,Fo«.; A.I.R. 1921 Bom. 879, Diss. 

from. {Sulatman and Pullan, JJ.), MAQ8UL 

Ahmad v, Pateshri partab narain Singh. 

118 I. Q. 670=1929 A. L. J. 978= 

. . . A-I-R- 1929 All. 677. 

— —What S. 4 says is that, if the time for pre- 
sentiM an application expires while Court is 
Olosed, the applicant may present it to the Const 
on the date when it opens again. The date of pre- 
sentation goes back to the day when it ousht to 
have been but could not be presented A I R 
M28 Mad., mi.; SI M.L.J. hoTmt (w2r 

RATHAI Ammad V. R. SOBBA- 
M^iA AYYAR. 120 I.C. 377 (Had.). 

I— Principle. 

Per Of«n»p, /.-“The principle underlying S, 4 

IS-Sf* ^0 something before a 

^rtaln day and if upon that day or before that dav 

do that thing by reason of the aat of the 
S them he it entitled to an exteniion pf time 


LIMITATION ACT (1908), 8. 4— Suit in wrong 
Oouct. 

over that period during which he Is delayed by the 
Court’s action. {Cramp and Blackwell, JJ.), 
Bhabamsi Morarji Chemical Co. v. Ocohava- 
LAL HARGOVANDts. 103 I.C. 343=31 Bom. 848= 
29 Bom. L.R. 981= A.I.R. 1927 Bom. 480. 
—8. 4— Scope. 

PUa of limitation in Second Appeal. 

The mere fact that the question of limitation 
was not raised in the Trial Court or in the 
first appellate Court or in the memorandum of 
appeal does not debar the Court of second appeal 
from going into the question if it arises on the 
pleadings and no question of faot has to be enquir- 
ed into to dispose of the questioo. 34 Cal. 941, 
Bef. to. (Quha and Af. C. Ghose, JJ.). APIBUDDI 
V. JOY CHANDRA NAHA. A.I.R. 1930 Cal. 703. 

“Per Ramesam, J. — Section 4 cannot be tack- 
ed on prior to the period of extension given by 
S. 19. 26 Bom. 782, Foil. {Spencer and Ramesam, 
JJ.). UMMATHU o. PATHDMMA. 63 1.0.924= 

44 Had. 817=13 H.L.W. 631= 
1921 M.W.N. 442= A. I. R. 1921 Mad. 634= 

— -S, 4— Sait in wrong Court. 84. 

“Suit to 6« within time having to take help of 

8. 4, it being instituted in wrong Court—S. 14 will 
not apply to, when insiiiuted in proper Court. 

Where a suit, which, in order to be within 
limitation, had to take the advantage of a holiday 
under 8, 4, was instituted in a wrong Court 8 14 
will not bo applicable to bring it within time when 
subsequently instituted in a proper Court 

f ■ J* D ■ 

^ I. B. 1921 Bom. 379, Not foil, [Broadway and 
Harrtsot^JJ.), DHABUAN RAM LadHA Ram p. 
GANGA ram. 116 1 . 0 , 314:^11 Lah. 12= 

19M m 

Section 4 is applicable to the day on which the 
Court is closed only if such day is at the end of 
the^ciod of limitation and not otherwise. 

Where the last day was the 9kh September whioh 
was a holiday and the suit was filed in a wrong 
Oouct on the 10th and on return thereof the plaintiff 
*®^eee**t8d the samoin the proper Court, 

.¥• S- 4 cannot opsrate to exolude the 
period between the 9th and 10 th September in 
imputing the period of llmitatiou. {Oldfield and 
Fenftatesu56a Rjo. //.), Govindasami w. RVSAsn. 
89 I.C. 724= 16 M.L. W. 911 =31 M.L T. 253= 
1923H.W.H. 42=A.I.R. 1923 Mid. 114= 
« M.L.J. 379. 

limitation period expiree 
the Court having jurisdiotion is closed and on the 

day of re-opsmug, the suit is instituted in a Court 

having no juriediotion and the plaint is thereafter 

returned for presentation to the%ropor Oourrand 

therein, the auib should 

oannit h« of S. 4 account 

oauQot be taken of the oloeing and re^cDeninpi 

any other Coart than that in whioh tho^^suit waa 

to the period dating which the proper Court ™ 

S’ '^“ 1 ?'*,'?“" P“l«4 PraoeSee the per™ 
^der a. 14, (Rpencsr and Ramesam 
CuMiian V. PAianuuA. o Mii’ 

IMl H » 

wii M.W.N. IU-i.I,R, 1221 Hmd. 6Si« 

11 *.W. «. 
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LIMITATION ACT (190B). S. 4— Whether Court 
is closed. 

— S. 4— Whether Court Is closed. 

Per Blachwell, J. — Whether a Court is or is 

not closed is in each case a question of fact aud 
must depend upon the practice which prevails in 
the particular Court. (Crump and Blackwell, JJ.). 
DHARAMSI filORABJl V. OCCHAVLAL HABQOVAN- 
DAS. 103 I C. 540=51 Bora. 84^ = 

29 Bora. L.B. g81=A.I.R. 1927 Bom. 480. 

Court open during vacation for receiving 

plants, etc., is deemed to be open. 

When a Court is adjourned for tha vacation but 
the notification states that the Court will be open 
on certain days for the reception of plaints, peti- 
tions and other papers, the Court cannot be treated 
as closed on those days when it was open for the 
above purpose, 5 Mad. 189 (F.B.), Foil. 

As a matter of practice, it is well understood 
that plaints, which are not presented in the Presi- 
dency Small Cause Court on the days when the 
office is epen for receiving them during the vaca- 
tion, become time-barred after the expiration of the 
period of limitation appropriate to such suits aud 
plaintiffs cannot claim to exclude the whole of the 
Small Cause Court’s vacation. The words “ other 
papers ” are very wide and must include applica- 
tions for re-trial of the suit. (Spencer and Venk'tta- 
subba Rao, JJ.). The British India Steam 
Navigation Co. v. H. M. shabafally. 

70 I C. 888=46 Mad. 938=17 H L.W. 705 = 
A.I.R. 1923 Mad. 435 = 44 M L-J. 100. 

_g 5 

Addition of parties. 

Amendment of Aot- 

Amendment of decree. 

Applicability. 

Construction. 

Criminal Appeal. 

Delay in getting copies. 

Delay not explained. 

Discretion of Court.) 

Duty of Applicant. 

Equitable relief- 

Ex parte admission. 

Inability without fault. 

Laches. 

Merita. 

Mistake In calculation. 

Mistake of Court. 

Mistake of fact. 

Mistake of Uw. 

Mistake of party. 

Mistake of pleader. 

Negligence of party. 

Negligence of pleader. 

Procedure. 

Proceedings in wrong Court. 

Bevlew. 

Sufficient cause. 

Technical defect. 

Miscellaneouf 

~S. 5 — Addition of parties. 

suit and in appeals after time has expired 

s£tfon 22 of the Limitation .\ot does not pres- 
prihfl anv ueriod of limitation for the joinder of a 
pan, under S. 3-2, C. P. Code (l88-2 O 1, 

R 10 or to an appeal under S. 559 of the old Code 
(6 XLI R 20) and there is nothing to prevent 
such a joinder iu either a suit or appealeven after it 
is barred by time. Section 22 of the Limitation Aot 
applies to appeals as much as to suits 
But a suit In which a defendant Is joined, after the 


LIMITATION ACT (1908). 8. 5— Amendment ofl 

Act. 

period of limitation has expired, must necessarily 
be dismissed as against him. In an appeal, how- 
ever, there may bo possibly reasons justifying its 
admission after time under S. 5 of the Limitation 
Act. (Hallifaz, A.J.C.). KUKSA v. Dajiba BHAU. 

66 I,C. 217 = 3 N.L.J. 192= A.I.R. 1922 Nag. 213. 
— S. 3— Amendment of Act. 

Party’s knowledge — Effect not appreciated — 

No excuse. 

While it might be permissible to regard a “mis- 
take of law” as amounting to “sufficient cause" 
within the meaning of 8. 6 in certain circumstances 
on the ground that an amendment of an Act was 
not fully appreciated by the Bar, it cannot be sO’ 
regarded where the alteration of law is proved to- 
be known to the party (even though it may be 
Government through its law offioc-rs) seeking to 
take advantage of the pl« a ef'p. cially when the 
delay is a long one. [Broadway and Zafar Alt, 
JJ ). Secy, of State t> TirathRam. 

104 I 0. 281 = 9 Lah. 75=A.I.R. 1928 Lab. 216. 

The Limitation Act was amended so as to 

reduce the period of limitation for application 
under Art. 177 from six months to 90 days between 
the death of a defendant on 3Cth September, 1920 
after the passing of the preliminary decree in a< 
suit for dissolution of partnership and bis son 
applying oo the 6tb January, 1921 to be brought on 
the record. 

Held, that in the oircumstances of the case It 
was iu the iuterests of jurtice necessary for all 
parties interested to be added under 0. 1. R- 10, 
C. P. Code. (Spencer, J.). Y. R. M. RamA- 
SWAMI CHETTIAB V ADAPPA CPETTIAR. 

78 I.C. 168= A.I.R. 1925 Mad. 317.' 
Mistake of pleader — Delay was excused. 

Where the applicant's application for leave to 
appeal to His Majesty. in*Council was out of time 
by about a fortnight, owing to bis local legal advi- 
sers not knowing the recent change in law curtail- 
ing the period of limitation for such applications 
but applicant acted in good faith and with due 
diligence, 

Held, the delay should be excused. In re Colet 
and Ravfnshear. (1907) 1 K.B. 1 is no longer good 
law. 11908: W.N. 9,FoU-, 100 L T. 259. Ref.\ 23 Bom. 
L R. 89 Fo«,; (1917) 44 I.A. 218, Ref. (Marten, 
Pratt and Fawcett, JJ.). NajtndaS MOTILAL v. 
NILAJI MOBOVEB. 80 I. C. 862= 48 Bora. 442= 
96 Bom L.R. 395= A l.R. 1924 Bora. 399., 

Where an application for leave to appeal to 

Privy Council was made 29 days beyond time aud 
the party alleged that he was misled by the advice 
of his CouDSfl who was not aware of the reduction" 
in limitation brought about by Act XXVI of 1920, 

Held, that there was no sufficient cause to excuse 
delay (Prideaux and Kinkhede A.J.Cs.). PADXilA- 
RAJ PHULCHAND t>, MiT-SUI BUSHAN KESHA 
ltd. 78 I-C ^54= A * ^ 1924 Nag. 279. 

The error that the defendant’s heirs were 

brought on the record more than three monthe 
after the death cf the original defendant without 
formally setting aside the abatement of the suit 
which resulted in consequence of the lapse of three 
months from the date of the defendant s death, 
wap rightly excused as the applicalicn 

within six months, which was the pfriod allowed 

by the Act o! 1908, and the change in the 
limitation effected by »ctXXVI of J^SOjeay not 
have been and probably was not kno^ to the 
parties, and the omission to set aside the atato 
ment was a formal defect not affecting the merits- 
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IiIHITATlON iCT (1908), 8. 6— Imondment of 
Aeeree. 

^£kha order. {Shah, Ag. C.J. and Crump,!.). 
tiXUIBAI JAQANNATH JOSBl V. YESBWANT 
VlTHAL BAQKAB. 75 I 0. 283 =47 Bom. 92= 
24 Bom. li.R. 909=A.I.R. 1922 Bom. 449. 

— S. S— Amendment of decree. 

-r Amendment unconnected with Grounds of 
Appeal^No extension. 

It is not every amendment in a decree which has 
h'een made suo motu by the Court that entitles 
h party to oliim an extension of time under S. d; 
jiffhether there is sufficient cause for extension 
ihust depend on the oiroumstances of each indivl- 
^neloase, If the amendment has no relation to 
the grounds upon which the validity of the decree 
lias beeo challenged, such appeal should not be 
admitted out of time, 

' . Where the only mistake was, that in two suits 
Wgainst the same defendant, the decree which 
ahoulfl have been attached to the file of the first 
^ase was attached to the second and vice versa, 
and, the decrees were subsequently amended and 
It was contended that limitation ran from the 
date of the amendment, 

, Held, that no sufficient cause had been shown 
for extension of the period of limitation for the 
lippeal. The grounds of appeals were not based 
bpon the form which the decrees had taken alter 
the amendment. 3 G.L.J. 188 and 5 Pat. L. J. 472, 
Bel. on; 92 Oal. 908 and A. I.R. 1921 All. 60, Ref. 
{Raea,!.). DEEP SINGH v. RAQHDNATH SlNGH. 

A.I.R. 1930 0adh4S3. 

■ —Whether a decree is amended or is not 

amended the date of the decree is the date of the 
judgment and the fact that the decree Is amended 
does Dot operate of itself to extend the time, for 
appealing. 8 O.L.J, 188, Ref. (Rankin, C.J. and 
B. B.Qhose, J.). Naobndra Nath v. ambioa 
OHABAN. 50 G.L.J. 12= 33 G.W.M. 958 = 

'A.I.R. 1929 Cal. 676. 
— ii 'When there’hasbeen an amendment of decree 
and it is reasonable that the time for appealing 
should be extended recourse has to be bad to the 
power of the Court under S. 5. (Rankin, C. /.and 
B, B. Ohose, /.). Nagbndba Nath v. Ambica 
Ohaban. SOO.L.J. 12=33 0.W.K. 988= 

A.I.R. 1929 Gal. 678. 

Whether pendency of application for amending 

decree saves limitation depends on the facts of each 
case. 

Whether an applioation for review or an applied' 
ilon for an amendment is or is not a sufficient 
Rronnd for extension of time depends upon the 
f articular facts of each case. 

■ Where the fact, that the applioation for amend- 
ment of the decree was pending, ' did not prevent 
■the petitioner from presenting his application to 
the^ High Goort for leave to appeal as a pauper 
B^inly upon the merits of the oase, and the ques- 
tion of ooats in regard to which the applioation for 
Amendment was made would have been only one of 

the groands upon which he would be entitled to 

Itssail the deoree, 

3^, that the pendency of the applioation for 
amendment of the decree was not a suffioient 
ground for extension of time. (AfuRteft and Kul- 

viant Sahay.JJ.). Upbndba OHANDBA n, Umbsh 

OHANDBA. 118 I.C- 880= A.I.R., 1028 Bat. 268. 

. Every amendment made in a deocee do^e not 
nefle ssarily entitle a party who prefers an appeal 
#gai net the deoree to plaim an .^tension tlma 
(imdtv tile second paragraph of 3^ 6, the aqaend* 
BO io the grounds upon whloh 


LIMITATION ACT (1908), S. 8— Applicabllltyi— 
Dismlisal for default, r . i ’ 

the validity of the decree is sought to be ohallengr 
ed in appeal, an admission of the appeal 
time canuot be claimed merely on the ground that 
an amtiudmeot has been made in the decree. 
{Rafiqtie and Byues, JJ.). GAJADHAR SiNQH JJ* 
Dasant Lal, 61 I.C. 69=43 All. 380— 

19 A.L.J. 15a=A I.R. 1921 All. 60. 

^S. 5— Applloability— Companies Act. 

— The provisions of S. 5, are applicable to ap 
application for review of an order passed under 
Companies Act as there IS no special period pres* 
crihed by the latter Act for such an application. 
A.I.R. 1928 Nag 194, Re/, (/ockson and i»f*i)ke4ar, 

4. /CS.). KAWDU V. BERAR GINNING CO.. LTD., 

AKOL. 116 I.C. 421= A.I.R. 1929 Nag. 189. 

— S. 3— Applicability —Compromise decree. 

■Aa neither S. 5 of the Limitation Aot not 

5. 10 of the General Clauses Aotapplies to a oom- 
promise decree, a party who was bound to do a 
particular thing under such decree is not entitled 
to any extension of time on account of the Courts 
being closed on that day. On the question of the 
date, fr^m which the time should be counted. 

Held, that it should be counted from the date of 
deoree. (Daniels, /.C.). ILAHI Baza Khan v, 
Mt. TAiSba BEGAM. 66 I. C. 273- 

9 0. L. J. 53=A.1.R. 1922 Oudh 149. 


— S. 5— Applicability— Conditions precedent. 

——In order that the provisions of S. 5 of the 
Limitation Aot, should be available it should ba 
showo that the party had suffioient cause foe not 
preferring the appeal in time. Whore there was 
nothing to show that the appellant had in any 
way been misled, 

Beld, that the section could not be invoked. 
{Sanderson, C.J. ami Richardson, J.). JAQANNATH 
MOTILAL t). BALA PRASAD ARJUNDAS. 

SO O.L.J. 397 = A.I.R. 1929 Cal. 166. 


. 9— ApplioabilUy— Dismissal for default. 
Civil P. C., 0. 9, R. 4 — ITime lo file appli- 


cation under R, 4 cannot be czlemied under S. 5. 

Where an applioation for restoration of the case 
under 0. 9, B. 4, is filed more than 30 days after 
the date of the dismissal, time cannot be extended 
under 3. 5, Limitation Aot, as there is no express 
provision in that order whloh makes S. 5 applicable 
to such applioation. A.I.B. 1925 Bang. 167, Rel, on. 
(Rttlaiman, /.) KALI Pbasao TBWABI u. 
Pabaubshwab Prasad Mabwabi. 

113 1.0. 767=51 All. 487=1929 A.L J. 323= 

A.I.R. 1929 All. 127. 
-‘——Section 5 made applicable by rule under S. 122 
to application under 0. 9, B, 9— Buie in Inira vires 
and retrospective. 

The extension of the provisions of S. 6, Limitation 
Aot, to an applioation under C. P, Code, 0. 9, B, 
is not an enaotment of a new period of limitation. 
Seotion 5 is not in any way amended or repealed. The 
ohange efieoted by the rule under 0.p.0ode, 3. 122, 
relates to the pzooadute governing appUoationa to 
restore suits, dismissed foe default, to the file. 
The applioation was governed by Limitation Aot, 
Art. 164, and it continued to be governed by the 
same article. The rale, therefore, extending 8. 6, 
Limitation Aot, to 0. 9, R. 9 is it^ra vires end is 
xetzospeotive. A.LB. 1925 Mad. 14 (F.B.); 35 AU, 1^7 
(F.O.), Rei. on ; (Oass lato discussedO (Polkor and 
Murphy, //.). PAMDABINATB KIKALAL 
THASOBBOAS SaAKSABDAS VaNL , BS Bou. 4B3« 

. r .dt'Poa. 19X9 Bom, 99t» 
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IMITATIOK ACT (1908), S. S— AppUcabllHy— 
DismisBal for default. 

Section 5 has not been made applicable to 

applications under 0. 9, R. 4. {Jackson, J.). Veer- 
ATYA r. SREESAII.AM. 110 JC 4’»:= 

1928 M.W.N.239=A.I.R. 1928 Mad. 596. 

Section 5 has not been made applicable by 

any enactment or rule to an application under 
0. 9, R. 9, and therefore, the Court has no jurisdic- 
tion to admit the application on the ground that 
the applicant had sufficient cause for not preferring 
his application within the time prescribed. {Mac- 
leod, C. J. and Coyajee, J.), Mahadeo Govind t>. 
Lakshminaratan RAMNATH. 90 I.C. 610 = 

49 Bom. 839 = 27 Bom. L.R. 1150 = 
A. I. R. 1925 Bom. 521. 

— S. 5 — Applicability*-Ez parte decree. 

“ Section 5 does not apply to application under 
Art. 164. {Addisoi\, J.). PAL SlNGH n. HarnAM 
Bingh^ ICO I.C. 936=A.I.R. 1927 Lah. 342. 

■ Section 5 of the Act applies only to appeals 
or applications for review of judgment or for leave 
to appeal. The section does not apply to applica- 
tions to set aside ex parte decree or to restore an 
application dismissed for default. {Young, J.). 
Ma Naiv V. Somasundaram CHETTY. 

85 I.C. 324=2 Rang. 655 = A.I.R. 1925 Pang. 187. 

The High Court rule under the C. P. Code, 

under 8. 122, extending S. 5 of the Limitation Act 
to applications under 0. 9, R. 13 is intra vires. 
{Coutts-TroUer, C. J., Ramesam and Wallace, JJ.). 
KbishnamAchariab V. Sri Renoaumal. 

80 I C 877 = 4? Had 824= 
20 M. L. W. 332=35 H L. T. 43= 
1924 U. W. N. 682= A. I R. 1925 Had. 14= 

47 M. L. J 409 (F.B.). 
■' Section 5 of the Limitation Act does not 
apply to an application to set aside an ex parte de- 
cree. Section 151 of the C. P. Code must 
not be used to defeat the imperative provisions of 
8. 3 of the Limitation Act. {Chevis, J.). Khai- 
RATI U. UMAEDIN. 66 I C. 270= 

A I R. 1922 Lah. 266. 

— S. 9— Applicability— Land Acquisition Act. 
— Section 5 has no application to proceedings 
under the Land Acquisition Act. {Das, J.), KriSTO 
SnJGH Saedar r. Secretary op State. 

1031. 0.295 = 8 P L.T. 710=A.I.R. 1927 Pat. 333. 
— S. 5— Applicability— Legal representative. 

The provisions of S. 5 of the Limitation Act 

do not apply to applications to bring on to the re- 
cord the leg.al representatives of a deceased respon- 
dent. (Cf/evts and Harrison, JJ.). SHAH MOHAM- 
MAD V. Kean Bahadur Choddhabi Eabam 
ILAHI. 65 I. C. 121 = 14 P. W. R. 1922= 

A.I.R. 1922 Lah. 131. 

— S. 5— Applicability— Pauper application. 

Per Ross, /.—When an appeal is instituted 

with an application for leave to appeal la forma pau- 
peris, the terms of R. 1 of 0. llmabo it clear that 
the judgment and decree are appealed from and the 
rejection of the application has no effect necessarily 
on the appeal from the judgment and decree. There 
is a distinction between the procedure in a pauper 
suit and the procedure iu a pauper appeal. In 
the latter case there i? an appeal before Court which 
was presented within the time limited by law but 
as no part of the Court fee has been paid S. 149, 
C.P.Code, gives the Court a discretion to allow the 
payment at any stage. Even if S. 149 had not this 
effect, this would he a case for the application of 
8. 5. Limitation Act. [Mullick and Ross, JJ.). 
Rajendra Prasad Bose v. qopal Prosad Sen. 

IIS I.C. 678=9 P. L. T. 613. 


LIMITATION ACT (1908), 8. a-ApplIcabllity- 
Provincial Small Cause Courts Act. 

-—Delay in filing an application to appeal ia 
forma pauperis cannot be condoned under 8. 6, 
30 Cal. 790, Foil. {Prideaux, A. Babuddin v, 
PUNDLIK. 101 I.C. 820= A.I R 1927 Nag. 197. 

— S. 5— Applicability— Privy Council— Appeal. 

1 — An application for Kave to appeal to His 

Majesty in Council clearly comes within the pur- 
view of S. 5. Where an affidavit was filed to the 
effect that the agent of the applicant was coming 
to Allahabad for the purpose of filing the application 
that when he reached the Aligarh station, he bad 
an attack of Renal Colic, which confined him to 
bed till the 2nd of November, following and the 
affidavit was uncontradicted and supported by a 
medical certificate. 

Held, that sufficient reason had been shown lot 
the delay. {Banerji and Oohul Prasad, JJ.).'D'EO 
INDER BINGH v. KBUSHI RAM. 76 I.C. 378= 

A.I.R. 1923 All. 536. 

' Section 5 is applicable to an application for 
leave to appeal to His Majesty in Council. Where 
an application for review of an order was dismissed 
after it was granted, 

Held, the order being wrong must bo ignored and 
the time taken mast be deducted in computing the 
period of limitation for appeal from the original 
order. {Ashworth and Simpson, A.J.Cs.). Bhagwati 
Prasad v. acrbaibar Sing. 74 l.G. 214= 

9 O.L.J. 531 = 26 O.C. 24= A.I.R. 1923 Ondh 93. 

! — S. 5— Applicability — Provincial Insolvency 
Act. 

Petition to adjudicate a person or insolvent^ 

Section inapplicable. 

Although it is true that S. 78, Provincial Insol- 
vency Act, makes S.6, Limitation Act, applicable to 
appeals and applicationa under the Provincial 
Insolvency Act. yet does not extend the application 
of S. 5, Limitation Act, to petitions to adjudicate 
a person insolvent. Such petitions are not 
included in the word “applications” asusedin 
S. 78, Provincial Insolvency Act. Delay in present- 
ing petitions beyond three months will not there- 
fore be excused in any case. 44 M.L.J. 303, Rel. on. 
(Wild, J.C. and Rupchand, A. J. C.). BULOMAI# 

Vabiomal V. Kumar Khan. 

112 I. C. 646=A.I.R. 1928 Sind 177. 
-- Section 6 of the Indian Limitation Act did 
not apply to petitions made under Act ITI of 1907. 
But under the new Insolvency Act, S. 5 has been 
specifically declared to be applicable. {Broadway 
and Jai Lai. JJ-KNurMahomad v. LaichaND. 
90 I. C. 2S4=7 L.L.J. 201 = 26 P. L. R. 501 = 

A.I.R. 1925 Lah. 438. 


-B. 5— Applicability— Provincial Small Cause 
Courts Act. „ - * 

•A Court has discretion under S. 5 oi ine 


i VJOUtL lJ«tt UlDUAOVlUO 

.imitation Act to excuse delay in making the 
pplioation as required by S. 17 of the Provincial 

Imall Cause Courts Act. 24 G.W.N. 880, 

^ I.R. 1923 Mad. 186, Appr. ; A.I.R. 1932 Mad. 354 

,nd 37 All. 691, Ref. (Findlay, J.C.\ 

AIRAM. 102 I. C; 228r. 1927 Nagi 238. 

•The proviso as to a deposit or security being 

— A s Aa.T.1 AT) 1 9 


■"XO0 prUVlHU T* iZ 

jade at the time of presenting an 

lerely directory and not mandatory 

ower to extend the time. A.I.R. 1923 a • » 

.I.R. 1926 All. 602. Bel. on : 43 

,11. {Prideaux, A. J. G.). ^ITHU MHATI 

ITHU MAHADJI. 


A. I. R. 1W7 
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LIMITATION AOT (1908), 8. S— Applloabillty— 
Provloolai Small Oaose Ooarts Act. 


■ ■ —The provlsiooe ol 8. 5 of the Limitation Act 

do not apply to an appUoation under the Piovin- 
oial Small Cauees Courts Act, 8. 17 to eet aside an 
exporfe decree. {Dalai, J. C.). MT. Sitaba v. 
Mata Din. 89 1. C. 482=2 O.W.M. 440= 

A. 1. B. 1923 Oodh 446. 

Court can excuse the delay. 

Along iwith an applioation to set aside the 
exparfe decree wbioh was passed under the pro 
visioDs of the Provincial Small Cause Courts Act, 
the full amount of the decree and costs was not, 
owing to a mistake on the part of the vakirs 
pumnsfa, paid within the 30 days. The diSerence 
was made up after the SO days when the error was 
discovered, 

Held, the Court could excuse the delay. The 
payment of the decretal amount into the Court is 
not independent of the petition for setting aside 
the ex parte decree. {Old/ietd and Venhatasubba 
Bao, JJ.). SudaiiAiuothu Kodouban V. ANDI 
Bebdiab. 66 I. C. 104=46 Had. 628= 

15 H.L.W. 494=1922 M W N. 266= 
80 M.L.T. 342=A.I.R. 1922 Had. 186 = 

42 M.L.J. 484. 

“8. 5~AppUeabUlty— Rangoon Rent Act. 

' -Sections does not apply to application under 
8. 18 of the Rangoon Rent Act to the Chief Judge 
of the Small Cause Court. (Young and BaguUy, JJ.). 
F, MIBbs V. R, B. Ehan. 84 l.C. 284= 

3 Bur. L J. 157 = A.1.R. 1924 Rang 377. 

— S. S^Applicabillty —ReYlaion to Oodh Chief 
CouFt. 

" ' -Revision applioatiouB cannot he admitted by 
the Chief Court beyond the time allowed for 
appeals except for special reasons. {Pullan and 
Baja,JJ.). HAMJDUNNIZ.^ V. MAROMED ANWAB 
ALI. 7 0 W.N. 894= A.I R. 1930 Oadh 496. 


~S. 8— Applicability— Rales of High Court. 
——Where in a oase the limitation is fixed not 
under the Limitation Act, but under the rules fram* 
ed by the particular High Court, the section is not 
applicable and time oanuot be extended 11 there is 
no power to extend under the rules. (5«f4iman, 
A.C.J,). BAUNATB v. DOOLABEY HAJJAM. 

110 I.O. 719=50 All. 883=26 A.L.J. 1317 = 

„ „ . A.I.R. 1928 All. 708. 

“■8. 8~Applioabillly— Scope. 

Section 6 does not apply to execution ap* 
pllo^ioDs It applies only to such applications as 
to which it hae been expressly made applicable, 
{8uia%man, J.). Ram Raj t>. Ut. Umraji. 

93 l.C. 292= A. I. R. 1926 All. 345. 

—8. 9— Applicability— Setting aside— Award. 

— ‘-Scope, 

^otbn 6 does not apply to applications under 
Art. i6«. (Addison, J.). DBVlDlTTAv. BABU RAM 
100 l.C. 985=8 Lah. 274=28 P.L.R. 44t = 

A.I.R. 1927 Lab. 273. 

—8. B-ipplIcabillty-Setting aside-Salee. 

-The provlelons of 8. 6 of the Limitation Act 

do not apply to an application under 0. 21, R. 89. 

RaMADTAR V. SHBO PIABEY LAIj. 
87 l.C. 723=12 O.L J. 187= A.I.R. 1625 Oadh ill. 

— S. 8— Applloabllity-speolal or local law 
-- — Sootion 6 under which the Court oan excuse 

tbe application 

of which is extended by Act X of 1922 to prooeedinas 

jjT 

40m, JJ .). MiTTOOB MOIDBBN, In re. 

71 1.C. 217=16 M.L.W. 764=24 Of L.J. 89= 
AJ.B. 1628 Ha4. 95=48 MX.J. Ml. 


LIMITATION AQT (1908), S. 8-Delay la gettlag 
copies. 


— S. 8— Applioability— Suits. 

' iSgcfion does not apply to saifs. 

Section 5 of the Limitation Act applies only to 
those proceedings which are epeoifioally mentioned 
in that section or to which the eeotion may be 
made applicable by or under any enactment for the 
time being in force. A suit is not such a pro- 
oeeding. (Dalai, J. C.). RAM Pheb v. Ajudhia 
S lNoa. 87 l.C. 17=12 O.L.J. 66=2 O.W N. 144= 

A.I.R. 1923 Oadh 369. 

— S. 3— Oonstrnotion. 

' “ For leave to appeal.** 

The words “ for leave to appeal ” In the seotion 
are wide enough to include an application for leave 
to appeal a a pauper. 13 A.L.J. 635, Dist. (ifuherji 
andBanerJi, JJ.). Bam Chaban o. Bansidhab. 

Ill 1. 0. 655 = 26 A. L. J. 847= 
A.I.R. 1928 All. 499. 

* Sufficient cat*se ’—Meaning. 

The expression ’sufficient cause* In the con- 
text mnet be regarded merely as indicating that 
the Court must be satisfied that the delay was an 
excusable delay. (Srinivasa Ayyangar and Beilly, 
JJ.). BUTHARSANA V. Bamabapubi. 

no l.C. 837=1928 M.W.N. 634= 
A.I.R. 1928 Mad. 690. 
— gnglfsh Law is different. 

There is considerable difierenoe between 
the wording of the English Statute bearing on the 
point and the language employed in S 5, Limi- 
tation Act. (Srinivasa Ayyangar and Reilly, JJ.). 
Sothabsana 0 . Bamabapubi, no 1 0.887= 
1928 M.W.N. 634= A. I. R. 1928 Had. 690. 


— — Stt.^cienf cause— lAberal consfrucfion o/. 

In interpreting S. 5 of the Limitation Aot 
the expression “ Sufficient oause" must be accord- 
ed a liberal ooustruction. But when ihe time foe 
appeal has once passed, a eucoessiai litigant ac- 
quires a valuable right which must not be taken 
away from him unless the Court is satisfied that 
it Is necessary in the interests of justioe to extend 
the time for appeal and unless it is further shown 
that the petitioner has not been gui Ity of any In- 
aotion or negligence on his part. (Aennedy, J.C. and 
Raymond, A.J.C.). MUR MAHOMBDV. ^SSOMAIi. 

78 1.0.953=17 S.L.R. 306= A.I.R. 1925 Sind 60. 

— S. 5— Orimioal Appeal. 

Time cannot be extended. 

In an appUoation of a criminal nature it 
would not be proper to extend the time given for 
the appeal even If the delay arises in oonsequenoa 
of any genuine mistake which could have been 
averted by a proper enquiry. (Aennedy, J.O, and 
Tyabji, A.J.C.). GlBIMAL v. BBBWARM. 

98 I.O. 316=20 S.L.R. 90=27 Cr. L.J. 780= 

A.I.R. 1926 Sind 218. 


—8. 8— Delay In getting oopiee. 

^Where the Counsellor appellant makes a 

note in the memorandum of appeal that the oopy 
of the judgment of the trial Court was applied for 
within period of limitation but was not received 
when the appeal was instituted and the oopy la 
eventually filed only one day late, the neoessaxy 
extension of time may be allowed, (Bhide. J.L 

laldikv. mt, Sardab Bibi. 

,, A1>R. 1930 Lah. 129. 

-—Memoranda of appeal was filed in time 
without the judgment and deome of thelowax 
Court. Two days after expiry of limitation the 
demo . and judgment ot the lower Court was 


2351 


DBOBNNIAIi DIGBBT, 1921—1930. 


<2362 


LIMITATION ACT (1908), S. 5— Delay in getting 
copies. 

Held, that the case was a fit case for extension 
of period under 8. 5. (Wazir Sason. J.). Lal 
Bhan Partab Singh v. Rajab. 6 O.W.N. 1035= 

A.l.R. 1930 Ondh 184. 

Where the High Court insists also on a copy 

of the first Court's judgment being filed in appeal, 
time occupied in obtaining copy of such a judg- 
ment, though it eannot be excluded under S. 12, 
should be allowed under 8 5. 40 All. 1 (P.B.), 
Bef. {Mukerji, J.). BANKE Lal t>. BHOLA NATH. 

115 I G. 880 = A.I.R. 1928 All. 416. 

Delay in obtaining copy due to applicants 

not furnishing date of judgment cannot be 
excused. {Dalai, J.O.)> BabuLalv. Raupher 
Singh. 91 I.G. 425 (All.). 

Where the oopy of the first Court’s judg 

ment is applied for within limitation and it is only 
because of inordinate delay in the preparation of 
the copy that the appellants are unable to prebent it 
with the memorandum, under 8 5 time should be 
extended. (Harrison and Jai Lai, JJ.). MT. 
BHOBI V. MT. ASQHARI Beoam. 

94 I.G. 959=7 Lah. 447=8 L.L.J. 521 = 
27P.L.R.660=A.I.R. 1926 Lah. 438. 

Where the delay in producing a oopy of the 

decree was due to the office not informing the 
applicant of the date when the copy would be 
ready, limitation was extended under S 5. {Abdul 
Raoof, J.). Madan Singh y. Puban Singh. 

91 I.G. 6 = 7 L.L.J. 595=26 P.L.R. 738= 

A.I.R. 1926 Lah. 84. 

Delay due to obtaining oopy of judgment 

not required to be filed aud for consulting a law- 
yer to prepare grounds of appeal under the Letters 
Patent is not excused to extend the period of limi- 
tation under the section. {Robinson, C.JA- CHAN 
ELLIAM V. NEO THEIN THEONO. 92 I.G. 786 = 

4 Bur.L.J. 138=A.I.R. 1925 Rang 331. 

— B. 5— Delay not explained. 

- —Extension cannot be allowed. 

The decree of the trial Court was passed on 29th 
August, 1924. On 22nd October, 1924, the appeal 
was filed. Application for copies was made on 176h 
September, 1924. The application was returned for 
correction of particulars on 2nd October, 1924. It 
was xe filed on 3rd October, 1924. The copies were 
ready for delivery on 9th October, 1924. Actual 
delivery was taken 11th October, 1924. There was 
no affidavit explaining the delay, or the facts as 
to what happened between the 3rd and 11th. 

Held, that no ground was shown for extension of 
time under S. 5. {Dalip Singh, J.). B. B. & C. I. 
RY y. R4U SABAP MAHRUMAL. 98 1.0.942= 

A.I.R. 1927 Lah. 59. 
— is a well-reoognised principle that a peti- 
tion filed out of time must show on the face of it 
the reason for delay, and there must further bean 
exoress prayer for condonation of the delay under 

the seotion. {Jwala Prasad, J.). 

■RTfiTAi) DUKHI K0RRI» 92 L 0. 179 — 

4 Pat. 706=7 P.L.T. 362=A.I.R- 1926 Pat. 73. 
Delay o/53 days owing to negligence of Dewan 

of plaintif--Delay was not excused. 

The reason for not filing the oopy of the decree 

appealed against, along with the 
appeal was that the Dewan of the appellaot did not 
send a oopy of the decree along with the papers to 
be filed an*^d as the last day for ^**“8 tlie ^he 

the 7th November, 1918, the olerk of the Vakil for the 
appellant, filed the appeal without the copy of the 
decree. On the application to set aside the ex 

order exeusing the delay, no affidavit had been filed 


LIHITATIQN ACT (1908), S. 5— Dlsoretlon of 
Court. 

either by the appellant or his Dewan or any other 
person explaining why a oopy of the decree was not 
sent along with the other papers or why there was 
a delay of 53 days. 

Held that the delay has not been properly ex* 
plained {Kumarafiwami Sastri, J.). SUNDARAM 
IYER V. MUTHURAMALINQA. 72 !.C. 308= 

17 M.L.W. 352=32 M.L.T. 232=1923 M-W.N. 164= 

A.I.R. 1923 Had. 482=44 H.L J. 279. 
—8. 5— Discretion of Court. 

The question whether sufficient cause existed 

for noD-prebontation of an appeal within time in 
the lower Appellate Court is primarily one for deol' 
sion by that Court. High Court cannot interfere 
with the exercise of that discretion when exercised 
in a sound and reasonable manner and after due 
enquiry and careful consideration of the case, even 
though the High Court itself would have arrived 
at a different conclusion if it bad heard the case as 
Court of first appeal. A.I.R 1926 Lab 445. 
{TekChand,J:). DISTRICT BOARD. ShahPCB v. 

Sbamao Din. 123 1.0. 83. 

Reasonable diligence is the test. 

Where in case of a belated appeal the delay 
having been duo to the mistake of a olork, the Sub* 
ordinate Judge refused to exercise discretion favour- 
ably on the ground that the mistake of a clerk is 
tantamount to the mistake of a party. 

Held, that the sole index for the exercise of such 
discretion is whether the appellant has acted with 
reasonable diligence. A I.R. 1917 P.C. 156, Foil.; 
A.I.R. 1923 All. 455 ; A.I.R. 1924 All. 176 ; 37 All. 
2G7; A 1.R.1926 All. 252 and A.I.R. 1925 Oudh 189 
and 374, Disc. {Dilal,J.). LacHMI OBAND v.UnKAB 
MaL ChotE Lal. 119 I.G. 447= 

A.I.R. 1929 All. 351. 

—Where a lower Appellate Court has exercised 
its discretion to extend or refuee to extend the 
period of time allowed for filing an appeal the High 
Court has no jurisdiction to decide whether the 
Court was or wus Dot right in refusing to exteud 
the time. 9 A.L J. 292, Foil. {J^eir. J.) RAM* 
CHABAN LAL V. GHAPOOR. Ill I-C- 816- 

A.I.R. 1929 All. 31. 

Interference fotlli — When justified. 

In matters of disoretion a Court of second appe^ 
ought not and ordinarily docs not interfere with 
the exercise of discretion on the part of the subor- 
dinate Courts, bub that non-interlerence m^t 
necessarily be limited to cases where there is suffi- 
cient material on record to justify the exercise of 
disoretion in any particular way. Where, however, 
it appears that the lower Appellate Court has exer- 
cised its discretion in a judicially unsound man- 
ner without proper legal materials to support its 

decision, the High Court will surely 

A memo, of appeal was accepted by the appellate 
Court after the period of limitation had expitea, 
without enquiring into sufficient cause for c^ndo 
iDB the delay in the presentation of the niemo. 
The appeal was accepted on merits setting as 
the decree of the lower Court, 

Held, that the appellate Co^t ^ 

entertaining appeal as it had no 3 ««sdiotion to 
touch the decree, and decide the 
on the basis of time* barred mem^ A. l. ^ i 
P.C. 179 and A. I. R. 1924 Bom. 399 - Mad. 
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ilBiTATION ACT (1908), S. 5-DUcretion of 
Coart. 

knt without delay. {Ashworth, J.), HABT LAL o. 
IPABMESHWARI das. 100 I.C. 727=s 

A.I.R. 1927 All. 386. 

Discretion exercised by the lower Appellate 

lOonit will not be interfered with by the High 
Court. {Jai Lai, J.). MaLaK Ml>. KHAN v. HbT 
ham. 103 I. C 90=28 Pat.L.R. 257 = 

A.I.R. 1927 Lfth 908. 

. ..No revision lies against an order refusing 
extension of time under S, 5 where it ought to be 
extended as at the best it amounts to an error of 
law. 21 1. C. 872, Foff. {Dalip Singh, J.). JAGAN 
ITATH u. MUNNALAL. 98 I C 892 = 

A.I.R. 1927 Lah. «. 
■ Where discretion has been exercised one 
way or the other by an appellate Court under S. 5, 
-the High Court will not interfere in second appeal. 
A.I.R. 1923 All. 455, Ref. {Sulaiman. J.). RAM RUP 
V. Naie Ram. 91 I.C. 865= A.I.R. 1926 All. 2S2. 
——The Court of second appeal cannot consider 
the sufiBcienoy or otherwise of the reasons given by 
the lower Appellate Court for deolining to exeroise 
tie discretion under 8. 5. {Shadi Lai, C.J. and Cold' 
stream, J.). Bob Singh u. Firm Godha Ram. 

95 I.C. 565= A.I.R. 1926 Lab. 542. 
* - The discretion under S. 5, is a judicial one 
«nd when it is not exercised after appreciation and 
i^nsideration of such facts as are relevant and 
after application of the right principles to those 
facts, the High Court can interfere in second 
appeal. {Shadi Lai, C. J. and Le Rossignol, J.). 
Baohint 6ingh V. Habnam 8inoh. 

94 l.G. 396=A.].R. 1926 Lah. 445. 
“■“—Copy of main oonneoted judgment not filed. 
Dime was extended. (Broadt4ia^, >7.). TIBATB RAM 
«. Municipal Committee, Amritsab. 

96 I.C. 416=8 L.L.J. 239 = 27 P. L.R. 841. 


' •— D iscretion, judicially «csrciscd — Appellale 
Court will not interfere. 

Where a Judge purporting to exeroise discretion 
^oes so under the view that there is no general 
rule when in fact there is one whioh be ought 
to follow us being binding upon him, he mis* 
filieots himself as to the law to be applied to 
the case ; he does not exercise a judicial disoretion 
and an appellate Court should either remand the 
oase or exeroise the disoretion itself ; but where be 
4oe6 exeroise a judloial disoretion, the High Court 
will Dot interfere in second appeal, 45 Cal. 95, 
(P.O.); 37 All. 267, Ref, {Ryves and Daniels, JJ ). 

Sheikh ahmau Hussain t». Muhammad Pasih 
ULLAH. 74 I.C. 1039=21 A.L.J. 319= 

48 All. 432 = 4 L.R.A CiT. 178= 
A.I.R. 1928 At). 4SS. 

^ “When an appeal is presented, out of time, 

the Court when oalled upon to exeroise 'the disoce* 
tion vested In it under S. 6 may well be guided by 
the provisions of S. 14, though it does not in terms 
Apply to appeals. {Mukerjee ond Panfon, JJ.). 

Samddini ray V. Eamala Kant 8en. 

68 I.C. 678=86 Oal. 106= A.I.R. 1922 Oal. 247. 

In Letters Patent Appeal High Court will 

not interfere with the disoretion of the Judge in 
Chambers in refusing to exouse delay iu presenting 
the appeal. {Shadi Lai, C.J. and ifarlineau, J,), 
DHB MUNICIPAL COMUITTBB, OHINIOT v. BABHI 
RAU. 69 1.G. 896= A.I.R. 1922 Lah. 170. 

r-S. 8“Daty of applloant. 

——The applicant is only required to satisfy the 
Gonzt that he was unable to present his appeal In 
tlins on aooount of some misadventare on. the loaf 
Mfs on tyhioh It oug^t to hays been presented ; 



LIMITATION APT (1908)^ 8. 'p— Ex; parte adinlr 
slon. 

is not necessary for him to aooQunt for his inacti- 
vity during the entire period prescribed by law» 
{Suhrawardy,J.,on di^erence of opimon betwe^ 
Graham and Miller, JJ,). KARALI GHABAN 

SABMA V. APOBBA KRISHNA BAJPEVI. 

34 CtW M« lllvh 

An appellant who wilfully loaves the pre- 
paration and presentation of his appeal to the la&fe 
day of the period of limitation prescribed therefor, 
is guilty of negligence and is not entitled to an 
extension of time if some unexpected or unforeseen 
contingenoy prevents him from filing his appeal 
within time. 12 N.L.R. 171, Foil. {Subhedar, 
A.J.C.). Hakimiav. j. C. Gammon. 

119 1. C. 679 = A.I.R. 1930 Nag. 121, 
Appellant unwell in the last portion of limit- 
ation and filing his appeal two days later— Two 
days delay should bo excused, but the whole period 
of sickness cannot be excused — The period of sick- 
ness is not to be added like the period for obtaining 
copies. {Baguley, J.). MA Thein KHIN v. Ma 
UBya. 119 1.0 213=6 Rang 571= 

A.I.R. 1928 Rang. 169. 

-It is settled law that in order to have the 

benefit of S. 5 it is the duty of the appellant to ex- 
plain the delay for every day that elapses beyond 
the period allowed by the Limitation Aotfor filing 
an appeal. {Tele Chand and Agha Haidar, JJ,). 
George Gowshala v. Balak Ram. 

103 I.C. 498=A I.R. 1927 Lah. 717. 

—8. 5— Eqnitabie relief. 

■PeraoDs who doaire tbo aasistaDC^ of the 
Court in obtaining equitable relief must oome 
quickly. In each ease it is a question to be deoided 
on the facts whether the delay on the part of the 
plaintiff is such that the Court ought not to exer- 
cise its powers. {Schwabe, C.J. and Walfocs, J.). 
ABDUL SHAKER SAHIB V. ABDUL RAHMAN 
SAHIB. 72 I.C. 868=46 Had. 148= 

1923 H.W.N, i= n M.L W, 216= 
A.I.R. 1923 Mad. 284=44 M.L.3. 107. 
— S. S— Ex parte admission 

Where an order admitting an appeal and 

condoning the delay is made ex parU, a court has 
jurisdiction to te-oonsidet, the question when the 
appeal oomes for heating. A. I. R- 1917 F. C. 179, 
Foil. (Weir, J.), RamoHABAN LaL v. GHAFOOB, 

111 I.C. 8t6= A.I.R. 1929 All. 31. 

Admission of a time barred appeal on hearing 

the appellant only on the ground of sufficient 
cause cannot be revised where the respondent did 
not objeot to the admission in the course of his 
argument. (Kendall, A.J.C.). Bharat v. BASANT. 

80 1.0. 617 = A.I.R 1925 Oudh 118. 

■Where an ex parts order is passed excusing 
the delay under S. 6, Limitation Act, it is open to 
the other party to apply to have it set aside Courts 
no doubt have power to excuse the delay in the 
presentation of a copy of the deotee appealed 
against, if they are satisfied that the disoretion 
vested in them under S. 5 of the Limitation Aot 
should be exercised in favour of the appellant. 
(Kumaroswami <8astrt, J.). SUNDBAM lYEiB u. 

Mutbubaualinga. 78 1. 0. 308= 

17 H.L.W 368 =82 H.L.T, 838=1923 H.W.N, 164= 

A,I.R. 1983 Had. 488=44 H.L.d. 279. 

The admission of the appeal subject to objec- 
tion was Irregalar. An appellate Court ought not 
to interfere tHth the discretion exerolsed by the 
Court below, merely beoause, upon the material 
before It, It i^ight havo arrived at a dlflerent oqnr 
olosion. But where no disoretion at all la exet^UM 
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LIMITATION ACT (1908), S. 8— Ex parte ad* 
mlBBlon. 

it is certainly open to the party aggrieved to raise 
the question on appeal. 41 Mad. 412; 45 I. A. 26 
(P.C.). (Dawson Miller, C. J. and Coutts, J.). Md 

ABDUL KA6IU u. chaturbhaj Sakai 

64 I. C. 65= 1922 P.H.C C.20=3 Pat.L.T. 110 = 

^ 6 Pat L J 444=A.I.R. 1922 Pat. 47. 
——“An order admitting an appeal ex parte, is not 
binding on the respondent, who can at the hearing 
raise any objection to such admission, that is legal- 
ly possible. (Broadway and Abdul Qadir, JJ,). 
Balwant Singh v. Sunder Singh. 

63 l.C. 726 (Lah.). 
'■ An ex parte order granting an application for 
excuse of delay in applying for leave to appeal as a 
pauper, may be considered at the instance of the 
party prejudicially affected thereby. (John Wallis, 
C.J. and Seshagiri Aiyar, J ). Kbishnaswamt 
Nataeeb u. Veerappa Nayaker. 

60 l.C. 212=12 M.L.W. SOO. 
•— S. 3-j||-InabiIity without fault. 

■ Copies of judgment and decree sent to a law- 

yer for advice lost in transit — New application made 
on last day of limitation and copies obtained on 
expiration and appeal filed immediately — Exten* 
Bion under 8. 5 was granted. (Za/ar Ali and Jai 

Lai, JJ.). Mt. attbi V. Ramkrisban. 

120 l.C. 189=11 Lah. 111 = 31 P.L.R. 356= 

A.I.R. 1930 Lab. 216. 

-Delay caused by the appellant not hav- 
ing knowledge of complaint under S. 476, 
Cr. P, Code, can be excused. (Fawcett and Mirza, 
JJ,). Daja Dbvji V. Emperor. 108 l.C. 28= 

52 Bom. 164 = 30 Bom. L. R. 76 = 
29 Cr. L. J. 315=9 A. I. Cr. R. 435 = 

A.I.R. 1928 Bom. 64. 

Where the person who is bound to pay the 
money produces the money in Court and complies 
v?ith the rule which requires him to take out a 
ohellan and pay the money at a difierent place and 
there is a delay in the actual paymentof the money 
into the treasury bank owing to reasons beyond the 
control of the person making the payment, the pay- 
ment must be deemed to have been made on the 
date the money is produced and the ohellan obtain- 
ed. To hold otherwise would be to penalise a 
party lor events beyond his control. 17 L.W, 187, 
Appr. (Kumaraswami Sastri, «r.). GOPALA- 
KBISHNA PILLAT V. KUNJITHAPATHAM PiLLAI. 

79 l.C. 651=47 Mad. 543=18 M L.W. 844= 
33 M.L.T. 106=1923 M.W.N, 81i = 
A.I.R 1924 Had. 324=45 M.L.J. 849. 
Where the filing of the cross-objection rais- 
ed a question of proprietary title and thus made 
the appeal to the Commissioner incompetent. 

Held, the delay in filing it in Court of D. J. 
ehould be excused as appellant could not take this 
event into consideration when he filed the appeal. 
{Stuart, J.). LALA Bhaowan Dasu. MOHABAT 
BHAL. 77 l.C. 953=A.I.R 1923 All. 170. 

Appeal without judgment copy not possible 

to be filed before filing of main appeal— Court 
would excuse delay. (Mookerjee and Chofzner, 
JJ.), TAEAKUMAR GHOSE v. KUMAB ARDNOHAN- 
dba Singh. 74 l.C. 383=36 C.L.J. 389= 

A. I. R. 1923 Cal. 261. 

The last day for filing an appeal in a Sessions 

ourt expired during the Court’s civil vacation. 
On that day the Judge held criminal sittings of 
which, however, neither the appellant not his 
Counsel had timely notice. The appeal was filed 
on the day Court re*opened after the olvil vaoa* 
tion. 


I.1MIT4TI0H ACT (1908), B. 8-Hl«tako In oalon- 
lation. 

^ Held, that as notloe of Judge’s intention to hold 
sittings on the day when limitation for the appeal 
expired was not given either to the appellant or to 
his Counsel the appeal ought not to have been dis- 
missed as time* barred but time fer the same should 
have been extended. (Teunon and Qhose, J/.)* 
SonaSheieh V. Naib ali Sheikh. 

61 l.C. 714 = 22 Cr. L. J. 426. 

—8. 5— Laches. 


—In exercising discretion in favour of tha 

applicant under S. 5 of the Limitation Act, the 
Court must bo satisfied that the applicant was nob 
guilty of unnecessary laches. (Waair Hasan, 
A.J.C.). Raja Muhammad Momtaz t>. ugbaj 
Singh. 86 l.C. 270= 12 O.L.J. 94=2 O.W N. 58= 

28 O.C. 378= A I R. 1925 Oadh371. 
■ Mere delay, which is short by the period 
prescribed by the Limitation Act and which is nob 
of such a character as to give rise to an inference 
of abandonment of right, is no bar to a suit for 
specific performance unless it is shown to have 
prejudiced the defendant. A. I. R. 1922 Lah. 46L 
Foil. (Moti Sagar, J.), GOPOLI Ram v. DEWAK. 
Ram. 75 l.C. 743=A.I.R. 1923 Lah. 694. 

- -A Court is not bound to show indulgence to- 
a litigant who is not prompt in seeking his remedy. 
(Abdul Raoof, J.). MADAN GOP.lL v. MALAWA 
Ram. 68 I. C. 777=A.1.R. 1923 Lah. 98. 

— S. 5— Merits. 

Bad case on merits — No ground for refusal. 

The lower Appellate Court did not apply its mind 
to the question whether having regard to the 
circumstances under which the appeal before it was 
filed after the expiry of the usual period of limita- 
tion, appellant should be granted au extension of 
time. The only ground on which it refused to 
extend the time was that in its opinion the appel- 
lant had a bad case on the merltj. 

Held, that this is wrong and under the circum- 
stances the High Court should interfere as no proper 
thought was giveu to the cause of preaenting appeal 
out of time. The lower Appellate Court had nob 
used its discretion judicially and reasonably. 
(Jai Lai, J.). MAHOMED IQBAL t>. LABHA MAL. 

' 122I.G. 575. 

Where the order against which the appli- 
cation for revision is preferred is illegal, the delay 
which is excusable to a certain extent should 
not operate as a bar. (Broadtoay, J.). DWABKA 
Das V. The Crown. 66 l.C. 431= 

26 Cr.L J. 799=6 L.L.J. 160= 
A.I.R. 1924 Lah. 489. 

— S. 5— Merits— Immaterial. 

That the appellant has a good case on the 

merits is noo a ground for excusing delay in filing 
the appeal within time. A valuable right acorues to 
the opposite party by reason of the appeal “^ving 
b8coiii6 bArr6d bytiniQ, 2 Lftb. 277, FolL (Sco 
Smith, J.). LAKHMI DaS v. MEBAR CHAND. 

73 l.C. 910 = A I.R. 1923 Lah. 144. 

—S. 5— Mistake in calculation. - 

Di ffering opinions of two Jvdges about l%m%- 

tations— Appellant probably misled— Time should b0 

extended. . t .a oo. 

Where there was a case decided by two 
of the High Court, where ouo was of opinion tnae 
an appeal under S. 476.B. Cr. P. Code, must be 
treated as an ordinary appeal under the V . 

P. Code, but the other was of „i*il 

appeal must be treated as a miscellaneous civil 

appeal and regulated by 0. 41| 0. P- Oode, 
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limitation act (1908), 8. 5~HlBtake In cal- 

eolation. 

Held, that the difierenoe of opinion between two 
Judges may afiord a reasonable ground for a party 
to suppose that such an appeal was a civil appeal 
and he had 90 days’ time from the date of the 
order to prefer on appeal and in euoh a case exten- 
aion of time should be granted. (Suhratoardy and 
Cammiade. JJ.), Rajani Kanta Katal v. BlSTO 
MONIDASI. 104 I.C. 4S6s46 O.L.J. 40= 

8 i.I.Cr.R. 433=28 Or.L.J. 840= 

A.I.R. 1927 Cal. 718. 
— ■ DiBcretion under S. 5 should be exercised in 

favour of a party who has been misled by a judg- 
ment of the High Court in computing the period 
of limitation. {Findlay, J.C.). MUEUND BAO 
Deshmueh v. Baoho Mali. 102 I.0. 123= 

A.I.R. 1927 Nag. 247. 

■ ' Where an applicant on his own mistaken 

view files the appeal on the last possible day ex> 
tension should not be granted. {Hallifax and 
Kotval, A. J. Cs.). KHWAJA KUTOBUDOIN i>. 
Ehwaja Gulau Babbani. 94 I.C. 121 (Nag.). 
— ' — ■An appellant who does not display prompti 
tade must sufier if his oaloulation is wrong, (i^oc- 
nair, A.J.C.). OONDAJI v. K.ISHAN. 

61 I. 0. 88g=A.l.R. 1921 Nag. 141. 

— S. 5*— Mistake of Ooart. 

■ Mistake of Court is su^ient excuse. 

Before an appeal is admitted, it is the duty of 
the Court to eeethat all the papers that should be 
filed have been filed before the Court. Whore an 
appeal is filed without a oopy of the decree and the 
Court instead of bringing the omission to the 
notice of appellant admits the appeal, it cannot 
subsequently dismiss the appeal on the ground 
that it had not been filed in time and the appeb 
lant should not sufier for the fault of the Court in 
not disocveiiog bis mistake in time. (i>as, J,). 
Maunq Po HLAING V. Ma Pheb. 

A.I.R. 1930 Rang. 239. 

’Persons misled by order of Court can claim 

benefit of S. 5. 

An appeal wae filed without copy of decree. The 
appellant had filed an affidavit to the efiect that he 
had made an application for copy but could not 
get it as no decree was found in the proceedings. 
The appellate Court granted the application for 
dispensing with the oopy and to prosecute the 
appeal without it. When the oopy was filed, the 
appeal was time barred and consequently dismis* 
sed. 

Held, that in view of the steps taken by the ap- 
pellant when he filed an appeal and the order of the 
Court dispensing with the oopy, the appellant must 
be considered to have exercised due care and atten- 
tion. (Bfowi, /.). u Po Thet V. Hank Pat. 
_ , A.I.R. 1930 Rang. 182. 

• Where the date actually entered on the de- 
cree apparently misled the appellant it would 
obviously be a sufficient cause for admitting the 
appeal after time. (Mya Bu, J.). U PO THAW c. 
^ l.I.B. 1930 Rang. 67. 

-——Where the proper Court-fee was not paid 
within time owing to the fact that the value of 
purposes of Court-fee was not ooireotly given in 
the oopy of the judgment appealed from. 

Held, that an extension of time should be 
granted nndex the oiroumstanoes. (Bhide, J) 
JOBAOA V, filBOBAND. 1121.0 48S- 

A i,^*? **-S* 137. 

——Appellant misled by error of Court and 

j^ylog insofflolent ’ Court-fee due to bona ftdg 


LIMITATION ACT (1908), S. 5— Mistake ot faet» 

mistake is protected. (•Tn* Bal and Abdul Baoo/f 
JJ.). RAMZOR SlNQH V. SECT?. OF STATE. 

92 I.C. 319= A.I.R. 1926 Lab. 800^ 
Legal representaliv6$~~Wrong* 

Where on the death of the executor of one -of 
two defendants, during the pendency of suit, 
plaintiff applied for substitution of heirs of defen* 
dant On the record and the Court without investigat- 
ing under R. 5 whether the heirs were proper 
representatives directed the suit to piooeed but 
subsequently at the appellate stage it transpired 
that the proper legal representative was the next 
executor aud not heir of defendant and therefoxa 
the suit was contended to have abated. 

Held, that plaintiff was misled by the order of 
Court allowing euit to proceed and should be 
entitled under S. 5 of the Limitation Aot to have 
the abatement, if there was an abatement, set 
aside. (Datesen Miller, C.J. and Foster, J.). TOPA, 
LAL DA9 V. 8YED MOHIUDDIN. 93 I.C. 129a5 
4 Pat. 448= 7 P.L.T. 431 = 1929 P.B.C.O. 349=» 

A. I. R. 1923 Pat. 765. 

Where a Court dismissed a suit as plaintiffi 

was not ready with his witnesses as he had not 
paid the prooess-fee in time but the Court drew up 
a decree after 17 months of such dismissal and- 
that too after it was directed by the High Ceurt so- 
to do. 

Held, that an appeal filed within time oomputed 
from the drawing up of the decree was in time and' 
that the question of excusing delay did not aiisa 
in such a case. (Kinkhede, A.J.C.). PANDC v. 
RAJESHWAB. 78 I.C. 996=20 N.L R. 131— 

A.I.R. 1924 Mag. 211- 

Court's neglect to do its duty, namely, tO' 

draw up a decree, is a sufficient cause for exousing,- 
Ihe delay. (Einkheds, Pandu u. RajbSH* 

WAB. 78 1.0. 996= 20 N.L.R. 131= 

AI.R. 1924 Nag. 271. 

T7rort!7 order as to •;urMdtdion, Civil and 

Revenue Courts. 

A paltidar sued for the recovery of revenue paid 
on account of the defendants, who were sub- 
patiidars. The Munsif before whom these sulta 
were pending thought that they were exoluded- 
from the ooguizauee of the Civil Court. He return- 
ed the plaints for presentation to Revenue Courk 
the latter hold that the suits were oogoisable by 
the Civil Court. The order of the Revenue Couzb 
wag uphold in appeal by the Deputy Commiseionen, 
The plaintiffs then came baok to the Civil Court 
and sought relief by filing the same plaints again 
In the Court of the Munsif. The Munsif then held 
that the decision in tho pievions proceedings oper- 
ated as res yudicafa. The plaintiff then filed two 
sets of appeals direoted against the original orden 
of the Munsif and against the subsequent orders 
The fotmoT set of appeals was barred by time. 

Held, that time should be extended under S. 
(Kanbaiya Lai, J.C.). BbnO Madbo LalA v« 
ShAMBHADALI. 741.0.233=26 0.0.86= 

A.I.R. 1923 Oudh 238. 

—8. 5— Mistake of fact. 

Fact of death of a party not knotm to porftst 

for more than three mcnths^Mislohe excused. 

The judgment under appeal was given on tlie 
21st ol January. 1922. The appeal was filed on 
the 19th of April, 1992. On the 6th of July, 1922; 
an application was made to remove from tire 
memoxandnm of appeal the name of one R and 
substitute the names of P and H as B bad died 
before the presentation o! appeal and name had 
I wrongly been oontlnued on the record. B.hi^ ia 
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^IMITATION ACT (1903), S. 5— Mistake of law. 

fact died before the deoisioo of the lower Appellate 
Court, but his uiino, by an oversight, was retained 
in the decree of the lower Appellate Court. 

Held, that the retention of the name of the 
deceased was not intentional, that having regard 
to this circumstance tho mistake should be over- 
looked and the time foe appeal against the heirs of 
E should be extended. {Abixd Raoof, J.). KiDAR 
Nath v. AVazir Chand. 75 I.C. 903 = 

A.I.R. 1924 Lah. 692. 

— S. 5— Mistake of law. 

— 'Ignorance of law cannot he sufficient excuse 
lor not filing an application in time. 13 Cal. 
266, List.', 12 Bom. 320 and 12 All. 461, Foil. 
{Mohiuddin, A.J.C ). NANDO v. BbowanOO. 

117 I.C. 282=A.I.R. 1929 Nag. 74. 

Misconstrtiinrj law is not sufficient cause. 

The words “sufficient cause” should receive a 
liberal construction so as to advance substantial 
■justice when no negligence nor inaction nor want 
of bona Jides is imputable to the appellant but the 
mere fact that an appellant has misconstrued one 
of the rules and by reason of such mistake has 
omitted to bring his appeal in time is not a 
sufficient ground for eulargiug the time for appeal. 
9 Bom. L.R, 893 and City of Moscow Gas Co. v. 
International Financial Society, 7 Ch. D. 241. 
Bel, on. {Broadxcay and Zafar Ali, JJ.). SECY. OF 
-State u. Tirath ram. 104 I.C. 281 = 

9 La 76=A.I.R. 1928 Lah. 216. 


Sufficient cause^Test laid down. 

If the mistake or carelessness is real and un* 
intentional and no damage has been done to tho 
other side that cannot bo repaired by costs or other- 
wise, the applic-ition must be granted; if on the 
other band, the negligence is culpable, or there are 
mala fides on the part of the applicant, or 
irreparable hurt would result to the other side, the 
applioation must be dismissed. 

Where a suit by a minor through next friend was 
conducted by the aged father of the next friend and 
on the death of a defendant, the suit abated as no 
L.R.’s were brought on record and ignorance of law 
was pleaded as an excuse. 

Held, that the delay must be excused and the 
abatement set aside. Collins v. The Vestry of 
Paddington, 5 Q, B. D. 868, Foil. (English and 
Indian cases considered.) (Venkafastibba TJio, /.). 
EAMCHANDRAN V. SXBAPATHY MUDALTAR. 

108 I.C 288=27 M.L.W. 758 = 
A.I.R. 1928 Mad. 404=54 M.L.J. 234 
——Bona fide ignorance of laio can be ” sufficient 
<ause.” 

Where the appellant was an ignorant milkman 
without any previous experience of litigation and 
pleaded bis ignorance of his duty to substitute the 
legal representative of tho deceased respondent 
though ho was warned of the respondent’s death. 

Held, that in the circumstances of tho case, the 
delay was bo>.a fide and that sufficient cause was 
shown within tho meaning of S. 5. [Oreanesand 
Chakravarti. JJ.). KRISHNA MOHAN GhOSE o. 
SUBAPATI BaNER-TRE, 94 I.C. 929= 

29 C.W.N. 472=A.I.R. 1925 Cal. 684. 


Tgooranco of law cannot be accepted as a 
uffioient cause for not filing an applioation for 
eave to appeal as pauper. (Zafar Ali, J.). RAMJI 

.AL V. Lakshmi Chand Hinqan Lal. 

87 1 0. 952 = A.I.R. 1925 Lah. 602. 
-The fact of the plaiotifl having made a mis* 


ako of law does not necessarily preoludo him from 
•btalnlngthe benefit of tho section. 46 Cal. 94, 


LIMITATION ACT (1908). S. fi-HUtake of plea- 
der— Booa fide. 

# 

Foil. (Daniels, J.). FbABHU DAYAL v. MUBLI 

Dhar. 78 I.C. 677=22 a. L.J. 385* 

5 L.R. A. Civ. 298= A.I.R. 1924 All. 867. 

Rule newly passed — Ignorance of the rule is 

sufficient excuse. 

Where tho Lahore High Court msde a rule on 
17-101917 that in tho case of second appeals the 
memorandum of appeal shall, in addition to the 
copies specified iu 0. 41, R. 1, be accompanied 
by a copy of the judgment of the Court of the first 
instance, which was published iu the Punjab 
Government Gazette of the 24th October, 1919, aa 
Notificatiou No. 46S5-G and the appeals iu ques< 
tion were filed on the 30fch October, 1919. in other 
words, six days after tho new rule was published 
in the Government Gazetta, 

Held, that there is a sufficient cause within the 
meaniug of S 5 for admitting the appeals beyond 
time, as there had not been sufficient time for the 
new rule to become well-known by the 30ih Octo- 
ber, 1919. (Scntl-Sxnithand Moli Sagar, JJ.). MO- 
HAMMAD Hassan-ud-din V. 8aif ali Shah. 

74 I.C. 451=4 Lah. 422=5 L L J. 246* 

A I R. 1924 Lah. 41. 

Tguorance of law is no excuse for delay 

and therefore the fact that the appjliaut previously 
was uodertbe impression that limitation was 90 
days for a Letters Patent Appeal in Lahore, is no 
excuse for not filing it within the 3i) days period 
prescribed by the rules. (Cbeois and Scott'Stnilh, 

JJ.). DAYAL SINOH y. BUDHA SINGH. 

61 I C. 327=2 Lah. 127 = 3 L.L.J. 415= 
74 P.L R. 1921 =A I.R. 1921 Lah. 26. 
—8. 5— Mistake of party— When suffleiout. 

Mistake on the part of counsel’s clerk cannot 

be considered a sufficient ground for extensmn of 
time under S 5. A.I.R. 1924 Lah. 401. Fo 
/.). MT. PANA BIBI .. 


s. S-Mistake of pleader— Boni fide 

•Though an error on the part of an advocate 

9_ . . •.y ?_ 4.1_^ « n /T r\f 


ght be sufficient cause within the msaning ot 
5 the mistake or error must be a bona fiie one, 
at is. it must have been made in spite of due care 
d attention having been exercised. Whore the 
vooato does not bimaeU consider that matter and 

cepts the statement of his clerk that 8 days are 
lowed for obtaining copies of decree not 

amino tho paper himself to see whether the 
itement was correct, ho cannot be said to have 
ercised duo care and at^utiou. ^ 

”8- 1^8. (B--. 1930 

No doubt a bona fide mistake on the part of 


INO UUUUM» Z''-- AD 

pleader is euffioient oauee for ““ 

,eal after time, but no 

5 made in spit-o of due care and attention, ume 

not be excused under S. 5 on of 

nloadcr accepted the statement of tho olctk ot 

gourt that an appHoatiou for copy would no 

.ocepted uutil 1 -™e wa^s.gu.d 6 566^ 

(Bro.en, ,r.). MAONG PO^^ 

A. I. R. 1929 Rang. 116- 

■Though a bona fide ° 


— Tbougn a oono 

,der may be ^uffioient cause for admUting^^^^ 

eal after time, no mistake is ^ j.B. 

lain spite of fj and Brown, 

i.ni7=4 Rang. «»=» 
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LIHITATION ACT (1908), 8. 5-Hiitake of plea- 
der -Bona fide. 


LIMITATION ACT (1908), 8. 5— Mistake of plea* 
der'-Ovepaight. 


— - — A 5ona fide mistake on the part of a pleader 
may loe suffioient cause withiu the meaning of S. 5. 
But no mistake is bona fide unless made in spite 
of due oace and attention. A.I.B. 1927 Bang. 20, 
ffoll. {Maung Ba, J.j. ilA Nqwb YUN v. MA 
Pu. 101 I.C. aoi^a Bor. L.J. 227. 

— —Oeneral rule d$ to discretion must be applied 
to each case — Discretion must be judicially exercised 
and on materials judicially cognizable. 

The itue guide lor a Court in the exercise of 
discretion is whuther the appellant has acted with 
reasonable diligence in prosecuting hU appeal and, 
that be ought ordiaarily to be deemed to have 
acted with ordinary diligence when the whole 
period between the date of the decree appealed 
against and the date of presenting the appeal does 
not aft >r excluding the lime spent in prosecuting 
with due diligence another proceeding challenging 
the judgment uxceed the period prescribed by law 
for preseuting the appeal. 45 Cal. 94. Foil. There 
may be a general rule as to the exercise of dlsoid' 
tiou bat eaoh case must aevertheless be examined 
as to its owu oiroumstanoes to see whether they 
make it fall within the terms of the general rule. 
The discretion in admitting an appeal under S- 5 
must be judicially exercised and must be based on 
materials judicially ouguisable though it has been 
held that a bona /ide mistake of a pleader aflorda 
sufficient cause (or admitting an appeal after time 
that mistake mu4t hare been one made in spite of 
dne care and attention that had been exercised. 
Fact that the error had escaped the attention of 
the counsel for the respondents and also that of 
the Judge does not afieot the matter in the 
slightest degree. The real question is whether the 
error was one that is in any way excusable or 
whether it was one whioh might easily have 
ooouired even if reasonably due care and attention 
had been exercised by the Advocate. In some cases, 
no doubt, such as when there is a real doubt as 
to the forum or the question is for some reason 
difficult to decide, the fact that it has not been 
observed by other people may tend to exouse the' 
mistake. . But where there was a mistake (hat oan 
only be accdhnted for by the fact chat no care at 
all was taken,, that no consideration was given to 
the question as to the forum in whioh the appeal 
lay and tbe very obvious necessity for oousidexiug 
the value of the lauds for purposes of jurisdiotion 
was entirely neglected. 

Held, there is no sufficient cause for admitting 
the appeal after due date, (fiobiuson, 0. /. and 
Pratt, J.}. Tin Tin Nvo y. Maunq Ba 9ainq. 
.77 I G. 385-i Rang. 68<=A.1.R. 1924 Rang. 148. 

-Where the only excuse put forward in the 
affidavit for not filing the appeal within time was 
that the appellants h<id no knowledge, before the 
order of the Llstdot Judge returniug the memo* 
randum of appeal, that it had to bo presented to 
the High Court but there was suffioient room to 
hold that they had such knowledge, and the same 
pleader bad been working for the appollants and 
had filed various appeals rightly, in connection 
with this case, 

Held, the mistake pleaded in this case was not 
bona fide and extension was refused. {Abdul Raoof, 
J.).UuBAO Bakhsh V. Malik muuammad Khan 
72 I.C. 782=528 P.W R. 1923« A.I.R.19a3 L»h. 6 I 2 ! 
—8. fi^MUtake of pleader— Oood faith. 

^ CotinseFs advice. 

^'When it Is established In the first place that a 

Connsel has given advice with due oaxe and atten* 


tion but has nevertheless arrived at a mistaken! 
conclusion, and that tbe appellant, misled by that^ 
advice, has in good faith filed an appeal beyond 
limitation, then when oompliance has been made- 
with all these conditions a Court is justified im 
admitting an appeal filed after limitation, bat not^ 

, otherwise. 28 All. 414 and 29 All. 638. Seld broadlj^ 
decided. Coles Bevenshear, In re, IK. B. 1, Dis- 
cussed] 10 O.C. 291, Foil. {Stuart. C. J. and Waetr- 
Basan, J.). Chhotey LAL 0. Mt. DEVI Bbij* 
BaNI. 6 0. W. N. 1042= A. I. R. 1930 Oadb 49.' 

Where an appeal is preferred in the wrong: 

Court, on the advice of a pleader, want of good' 
faith need not be necessarily presumed. “In good' 
faith” means honestly though negligently,^ 
21 Bom. 652, Expl. ; 20 Bom. 183, Foil . ; 10 All. 524^ 
Dissented /rom; 28 Bom. 235, List. {Macleod, C. J,' 
and Fawcett, J.). Dattatbaya Bitabau v, 
8eoy. of State. 60 I. C. 744=45 Bora. 607^* 
23 Bom. L.R. 89 = A.1.B. 1921 Bom. 302 .j 


—S. 5— Mistake of pleader— Honest mistake. 

An honest mistake that is committed by a- 

litigant because of an incorrect advice given to him' 
by his lawyer, constitutes a sufficient cause for 
extending the period of limitation for filing an* 
appeal. A. I. R. 1922 All. 490 (P. B.). FoU. • 
14 A. L.J. 212, Ref. {Iqbal Ahmad, J.). Ram Lal 
y. MusTAQ ALI. 101 I.C. 777=8 L.R.A. Rev. llOs' 

A.I.R. 1927 AIL 756. 

" The delay in filing an appeal caused by' 
honest mistake of the party’s Yakll in caionlating'^ 
the time is suffioient cause for excusing the delay 
under S. 5. I. R. 1925 Mad. 462, i^'ofl* 
5 N.L.R. 25, Disf. {Prideaux, A.J.C.). BABANv.*^ 
BmPBBOB. 96 I.C. 857= 7 A. I. Cr. R. 28 = 

9 N.L.J. 180=27 Or.L.J. 1001= 

A.I.R. 1926 Na«. 803, 

An honest though a negligent mistake about 
High Court praofiioe by a pleader in the mufiassil 
was held to be a euffioient cause for extending the' 
period of limitation under S. 6 in the present state 
of the profession in the muffastl. (Jfears, 0./,. 
Banerji and Stuart, JJ.). SaiB Dayal t>. Jaqan-- 
NATH. 68 1.0. 812= 44 Ail. 636=20 A.L.J. 674» 

A.I.R. 1922 All. 430 (F.B;).; 

—8. 5— Mistake of pleader— Mistake in oaloola- 
tion. 

'Delay caused by the mistake of the party’s' 

Vakil in calculating the time is suffioient cause for 
excusing delay under 9. 5. {PhiUips and TsHkafa- 
subba Rao, JJ.). KaNDASWAMI MuDALIAB o ' 
ABUNAOHAIiA OHETTY. 86 1.0 Ills’ 

21 M.L.W, 24= A.I.R. 1923 Mad. 483. 


— o. gi piQaaer— *negllg 6 D 0 d. 

— - — Whether a mistake made by a counsel does 
or does not amount to suffioient ground for extqnd' 
ingtime within S. 5. depends upon the peouliai 
facts ol each case and it is not possible to lay down 
a hard and fast tale applioable to all oases. 

But if the mistake on the part of oounsol oannol 
06 said to be due to Inadvertence or ignorance but 
U manifestly the result of sheer carelessness, i.a, 

a total lack of due care and attention; it oannot hi 
a groond for extending time. 93 I. 0. 876 ant 

95P. R. 1917, Foil. {Teh Chand and Bhid$, JJ) 
MOHAMMAD Amin v, Chahan Mal. ’ 

-8. of pt«aa»- ^ 

The oversight of an advocate ia a anfflolen 
cause tor extending the period of 

9 Oh. D, 1 , Baftrrod to. (SuArotoardy, ^ 
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lilHlTATION ACT (1929), S. ^Mistake of plea* 
der— Oversight. 


difference of opinion between Graham and Mitter, 
JJ,). KARALI CHARAN BABMA v. APURBA 
Krishna BAJPUJi. 34C.W.N. 119. 

Where an appeal is filed a day later, through 

oversight of the counsel’s clerk, time may be cx> 
tended under S. 5. [Campbell and Dalip Singh, 
JJ.). ICHHAR SINGH V. Natha. 98 l.C. 514= 

8 L.L.J. 479=27 P.L R. 623= 
A.I.R. 1926 Lah. 693. 

Section 5 of the Aot must be applied under 

equity to a case where an appeal is filed in time 
ond no laohes can be attributed to the appellant, 
but the pleader through oversight did not sign the 
memorandum of appeal. [Broadway and Abdul 
Qadir, JJ,). BALWANT SiNGfl v. SUNDAB SiNGH. 

63 I.G. 726 (Lah.). 

— S. 5— Mistake of pleader— Party not boand. 

In a matter falling under 8. 5, the pleader 

does not aot as an agent of his client and his act 
or default is not binding upon the latter within 
the meaning of 8. 5. [Suhratoardy and Graham, 
JJ,). AUBIKA RANJAN v. MANIKQANJ LOAN 

Office, ltd. ill 1 . C. 708=93 Cal. 798= 

32 O.W.N. 372=A.I.R. 1928 Cal. 488. 


^8. 5— Mistake of pleader— Proceeding in wrong 
Court. 

■A mistake of a pleader cannot always and 
tinder all circumstances aSord ground for extension 
of time under S 5— Appeal filed in a wrong Court 
on the advice of a pleader— -Appeal filed in proper 
Court after limitation. 

Beld, that the appellant was entitled to the ex- 
tension of time aa the appeal was wrongly filed 
before the District Judge on the advice of a pleader 
of some standing on whose words he had good tea- 
Bon to rely. A.I.R. 1922 Cal. 247 ; A.I.R. 1924 Bom. 
399; A.I R. 1922 All. 490 (P.B.); A.I.R. 1918 P. 0. 
135 and 12 l.C. 677, Dies, and Bel on \ 34 Cal. 
216 and A.I.R. 1928 Pat. 140, Dist. [Suhrawardy 
^nd Graham, JJ.). AMBIKA RANJAN V. MANIKGANJ 
XoAN Office, Ltd. ill I.O. 708=55 Cal. 798= 

32 C.W.N. 372 = A. I. R. 1928 Cal. 468. 

—8. 9— Mistake of pleader— When sufficient. 

^The mistake of the vakil may be pleaded 

as sufficient ground under 8. 5 to excuse limi- 
tation, but such mistake is not in all ciroum- 
etanoes conclusive ground. [Ramesam and Jackin, 
JJ). LAKSHMIKANTHAMA V. RANGANATAKULU. 

JJ.). LiAUbUiu ^ ^ ^ ^ ^ ^^29 Mad. 91. 

Tfao mistake of a legal practitioner or his 
olerk causing delay of one day was found sufficient 
cause within the meaning of 8. 5 for 
the delay. {Teh Chand, J.). NJTAM 
MAD IQBAL. 103 10. 619= A. I. R. 1928 Lah. 643. 

An appeal filed on 17th September 1926, was 

found to be one day beyond time. AH the papers 
of this appeal had been made over to the pl^der 
who thought that the appeal was not due till the 
22nd, hut at the instance of the appellant it was 

filed at an earlier date. tJtz., the I7th. 

Held, that it was neither just nor proper that the 
olaintifi appellant should suSet for his pl.iadet s 
mistake and hioca ho was entitled to ^ extension 

of time under the provisions of 8. 5. [Cuming ana 
Cawwiade,//.) Pbomotha Nath Mokebji «. 

BHABATARAN GANQULT. 1051.0. 217- 

4GC.L.J. 257= A. l.R. 1927 Cal. 829. 

Whore the delay in filing the fOP/ 

first Court's judgment was duo to the fact that tne 
pleader in his remainder for a copy stated by mla- 
fcake that a copy of the deoiao was wanted instsal 


LIMITATION ACT (1908), 8. 5— Negligence of 

party. 

of mentioning that a copy of the judgment was re- 
quired, but the original application was only for a 
copy uf the judgment, 

Held, there was suffioieut cause to excuse the 
delay. [Harlineau and Dalip Singh. JJ.). AUBA 
PRASAD GOBI Nath v. Jwala Dat Ramkanwab. 

94 l.C. 629=8 L.L.J. 101 = 27 P.L.R. 239= 

A.l R. 1927 Lah. 92. 

Whether a mistake on the part of a pleader 

ig or is not a sufficient oause for the extension of 
time will depend on the facts of eaoh case. 95 
P. R. 1917, Foil. Where a suit is d- liberately 
undervalued in order to minimise the cost of liti- 
gation and as a result the appeal is filed in a 
wrong Court, the delay caused due to such mis- 
take cannot be excused. [Broadway, J,). LABHO 
Ram V. AIohammad Din. 93 I.O. 876 (Lah.). 

It is not each and every mistake of a Coun- 
sel whioh per se is to be considered a sufficient 
ground for automatically giving his client the 
benefit of 3. 6. Whore a par ty has a vested right 
in the order of the lower Court in his favour whioh 
is sought to be attacked in appeal he should not be 
deprived of this advantage u nlcss there has been on 
his part some couduot raising an enquiry against 
him, or unless there has been some inevitable 
acoident. Case-law discussed. [Findlay, Offg.J.C.). 
SADA8H10V. BAPU ALIAS SHAMRAO. 

92 1.0. 33=A.I R. 1926 Nag. 162. 

'It oould not be laid down as an inflexible 
rule of law that in no case can the clrcumstanoe 
that a litigant has under the erroneous advioe of 
Counsel or Pleader, presented on appeal out of 
time, be deemed a 'suffioient canse’ within the 
meaning of 8. 5. Where the mistake is of such 
a desoription that it may arise even amongst 
practitioners of experience, a litigant should not 
be made to suffer for such an error. 

A person could not deduct the same period twice 
over and where a legal practitioner thought he 
could, 

Held, that suob a mistake cannot be sufficient 
cause. [Dawson Hiller, C J. and HuUick, J.), 8. C. 
DEY t>. MT. RAJWANTI KUER. 63 I.O. 278= 

3 P.L.T. 96=6P.L.J. 237= 
A.I.R. 1923 Pat. 140. 


S. 5-NegIigeiice of parky. 

•Where the applicant has been negligent m 

_ ^ \\nv\A a Kia A/\nnaa1 lCDlf.fl* 


kving the matter in the hands of his connsel with- 
t making any enquiry about hie application for 
ir months he is not entitled to the benefit of 
6. Negligence on the part of the pleader’s olerk is 
gligence on the part of the party and is not auffi- 
‘Ut cause within the meaning of 8 5. 7 8. L. R. 
r, Bel. on. {Percival, J. C. and Barlee, A. J. C.). 
AMANDAS t>. MT. BIBI AISHAR. 

118 1.0 212 = A.I.R. 1929 Sind 206. 


•An appellant, filiog an appeal after the expiry 

• af ii-ni ^ m i e/liMl atnifitidQ Of 


imitation owing to stupid misconstruction of 
bv/er Court’s order appealed agiinst is not 
itled to the benefit given under 8, 5. [Waeir 

sanand Raza.JJ.). Mt. HASIB-UN-NissA 

IHNATH. 91 I.O. 887 = 13 O.L.J. 172= 

A.I.R. 1926 Oadh 206. 

■Negligence of the pleader's clerk is not suffi- 


■t cause. . , , J 

he mistake of the clerk of the pleader does not 

id on a higher plane than a mistake of a paicy 
iB no ground of extension of time imder 

[Dalai, J.C.). Ganesh Dat t>. Sibdb 

82 l.C. 484=A.I.R. 1929 Oadh 189. 
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liIHITATION ACT (1908), 8. S— Negligence of 

party. 

NegUgencs of dieni's agent is not iuffidtnt 

c&uu. 

The appeal waa decided in the Court below on 
■the 28th March. About 6 weeks later the appel- 
lant's agent went to a pleader's clerk and depo- 
sited Ks. 6 with him to obtain copies. No insttuo- 
tioos were given to the pleader himself. A week 
later the Subordinate Courts closed for thirty days 
for the vacation. The copies were not applied for 
till 27 th June, a week after the Courts re-opened, 
and were obtained on July 3. Even then the copy 
of the judgment of the Trial Court was not applied 
for and this was obtained between July 8 and 
July 6. 

BtXd, that no snfdaient cause was proved so as to 
admit the appeal beyond timo. {Daniels, /.). Mt. 
MahtAB KUEB o. mt. BIRHMO. 75 I C. 254= 

21 A.L.J. 817=4 L.R.A. Civ. 580= 

A.I.R. 1924 All. 176. 

Sufficient Cause — Great laches disentitle parly 

to benefit of section. 

The decision appealed against was dated the 
20tb June, 1921 . An applioation for copies of the 
decrees and the lower Appellate Court's order was 
■filed on the 27th June of 1921 and those copies ap- 
-peered to have been received by the appellant on 
the 9th of July, 1921. The appeal itself was filed 
on ^e 4th of Ootober, 19-21, and was returned on the 
sanae date on the ground that it was not aooom' 
panied by a copy of the judgment of the Trial 
Conrt. The appellant appeared to have done noth- 
ing further in the matter until the 26th Ootober, 
1921, when he applied for a copy of the necessary 
judgment which was ready on the Slet of that 
month and actually delivered to the appellant on 
ihe 7th of November, 1921 . The appeal was then 
-te-filed on the 22nd of November, 1921, 

Held, even allowing for the fact that Eangra is 
at some distance from Lahore and the parties are 
fats, this delay is unwarranted and time cannot be 
extended. {Broadioav, Mt. Nazko v. MT. 
<30PAL. 79 I.O. 812=A.I.R. 1923 Lah. 208. 

■ Where there Is want of due ^diligence in the 

filing of an appeal within the proper time, the ap- 
pellant is not entitled to any extension of time, 
■(Cheois, /.). HBM RAJ v. SARDAS BEANT StNGH. 

88 I.O. 792= A.I.R. 1923 Lah. 98. 
• Where an appeal which was returned was 
-not represented for 3 weeks though appellant 
oonld have easily dona so, 

Held, no snfBoient cause is made oat. {Le- 
Rossignol, /.). MT. Rajan o. Kurbia. 

4 L. L. J. 478=39 P. L. R. 1922= 

A.I.R. 1923 Lah. 95. 

-Where the plaintlfi failed to bring on record 
the legal representative of the defendant, though 
with smallest diligence he would have discovered 
that defendant b^d died, 

Held, the abatAment oonld not be lightly set 
aside ; the plalntifis had to satisfy the Contt that 
there was sufBoient oanse for not applying in 
time. (Sanderson, 0. J. and Riokardson, J.K 
Rabat Ohandra Sabsab o. Kaihab stone and 
Limb 00., LTD. 67 I.C. 917=49 Cal. 62= 

A.I.R. 1922 Qal. 335. 

— — Where the last day of limitation was 
96-6-1919 and the appellant applied £o^ copy of 
ttie Trial Court’s judgment by post on the 24th 
June, 1919, but the applioation did not reach the 
Copyist Department till the 2nd July, 1919. 

' Seid, that period between the 26th Jane and 
«tt4|»uly oinnot he exonisd. (Broadtaay and 


LIMITATION ACT (1903), S. 3— NegHgenee of 
pleader. 


Abdul Qadir, JJ,). OOBDTT SiNGH v. OHABAN 
Das. 72 I.C. 797= A.I.R. 1922 Lah. 415. 

In two appeals one judgment was passed but 
two decrees were made. Plaintifi. in second appeal, 
filed along with the memo, of appeal copies of 
decree and judgment in one appeal only to which 
the parties in other appeal w^re not panies. Subse- 
quently they produced the other decree and prayed 
for excusing the delay, 

^ Held, it would not be fair to them to extend the 
time under 9 . 5 . (ScoW Smith and Harrison, //.). 

Mdhammud Din v. Mt. Zeb-un nissa. 

77 I. 0. 541=3 Lah. 215= A. I R. 1922 Lah. 390. 

— "Where negligence of the party Is alone res- 
ponsible for the delay in filing the copy of the 
lower Court’s decree, time need not be extended. 
{Chevie and Le Rossignol, JJ.) DaiNo. HATAT. 

4 L.L J. 381= A.I.R. 1921 Lah. 286. 

■The delay caused in filing an appeal by 
applying for a translation of the judgment appeal- 
ed against due to ignorance or to carelessness can- 
not bo excused under S. 5 of the Llm. Act as an 
appellant guilty of such delay cannot be said to 
have acted bona fide. % e., with due care and atten- 
tion. {Wilberforce, /.). Kanhaya v. Nub Mdham- 
MED- 89 I.O. 96S (Lah.). 


o— negligence ox pieaaer. 


No ground for extension of time* 


,W ^ - 

A woman advised by her pleader filed a suit 
valuing her claims for jurisdiction and pleader’s 
fee at an amonnt bringing it within the category 
of special jurisdiction oases, appeal from which lay 
to High Court. The case was admitted and 
registered as special jurisdiction case and was 
treated as such thronghont the proceedings. From 
the decree In that suit the woman acting on the 
advice of the same pleader preferred an appeal to 
the District Court. The appeal was returned for 
want of joiisdiotion and was subsequently present- 
ed to High Conrt. On the day when it was presented 
to fflgh Court, it was out of time. The woman 
claimed extension under S. 5. 

Held, that there was no likelihood of any 
reasonable or 6wa fide belief that the suit was not 
a special jarisdiction case and the appeal lav to 
the pistriot Court; that the advioe given by the 
pleader was result of negligence and not of anv 
oona/ids or oonsidered belief and the woman was 
not entitled to extension of tims and the anneal 
was ^rred. A.I.R. 1924 Rang 148; 34 Gal Qifi 
Foil. {Marten, G.J, and Murphy, J), Bijuboo o* 
RAjivAIiLI TATABALM. 81 Bom L 931= 

.nv , A.I.R. 1929 Bom. 393. 

, -J^he carelessness of the pleader is no ground 

for extending the period of limitation. (ITild JO 

0 ^ Rupchand BUaram, A.J.G.), Mr. Umua- 
KULSAM n. QHDDAM BASUD KHAN. 114 I.fJ. 101 = 

„ A I R. 1929 Stad ail 

Where the appellant's Counsel acted with 
gross negllpnoe in valuing the aopeal. and thus U 
was presented with insufficient Court-fees and the 
defioit was made good beyond limitation 

JSfsW, that the delay in making good 'the defl. 
oienoy that oooumd in oonsequenoe of oloat 
negligenoe cannot be condoned. AIR luoo t JiT 

T ?= M ^ 

/.). GUBSABAN DA8 0. DIST. BOARn jriT 

owing to n.gU|M« iS drMUng U» jt 
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LIMITATION AOT (1908), 8. 5-NeglIgence of 
pleader- 

ground for extending the time lor impleading him. 
(Coldslreayn, J.). GUJJAR SlNGH v. KAHAN SINGH. 

991. 0. 6(9=A.I.R. 1927 Lah. 116. 

Nepligence of plea'^er's cleric. 

Negligence of the agent is negligence of the 
principal ai d there is no distinction between the 
two. {Daannd Allayison, JJ.). GOPAL Patwa u. 
DIGAMBAR Singh. lOI I C. 449 = 

i.I.R. 1927 Pat. 2Z2. 

A bona fide act is one done with due care and 

attention. 

Where clear provisions of the Coutt'fees Act were 
brought to the notice of the party’s Counsel and he 
was asked to make up the deficit Court-fees, but 
Couns**! and the party were both negligent in not 
paying the deficit Tourt-fee, 

Eeld, there was no gromid to extend the time. 
{Addison,/.). PURAN ChanD v. EMPEROR. 

92 I 0. 991 = 27 P.L.R. 91 = A.I.R. 1926 Lah 343. 

The fact that an appeal is presented beyond 

time owing to forgetfulness of the appellant’s 
Counsel is not a sufficient reason for excusing delay 
under S 5. {DaUl. J.C.). Mt. DiLAN v. Ram 
BHABOSEY. 85 I.C. 693= A. I. R. 1925 Ondh 374. 

Where an appeal was filed without the order 

appealid against being stamped and the same was 
returned ard filed again with proper stamp but out 
of limitation. 

Beld, a Counsel when filing an appeal ought to 
see that all the documents which require stamp 
are properly stamped. He cannot shelter himsi If 
behind bis clerk, and if his clerk has been guilty 
of any carelessness be is responsible for that. 
(Scoff-Smith, J.). BHAHDAT «- HOKAM pNGH 

' 71 I.C. 736=A.I.R. 1924 Lah. 401. 

^Where the mistake of pleader is pleaded as a 

around for extonsiop of time bnt it is found that 
the pleader was negligent in advising bis oh^t, 
nn exteni-ion would be allowed. {Prxdeaux, A,J.C.). 

— B. 5— Procedure. 

lpo„l duty is cast upon the Judge to deter- 
mine the question in the first instance as to whe- 
Ser tb.re is sufficient cause for extending the 
ueriod of limitation under 

Where the Court below in an application for review 
which is pMma fade time-barred without determm- 
Tdr the question of limitation proceeds to admit 
iv .^«r,^ipat^Qn for review, the order passed by the 

Courf'ls aol oni? irregular but is without 

• Tf Tt^view as apparPDtly titae-b^irred 

iradmitted' without cause being shown for the 

976, FoU. (&n, J.). Nat.0 ham 

^^i-r,onrt ought to give detailed reasons while 
reieetingau appeal under S 6, for an appealnhle 

dscree follows sueh a 

GAYA PBASAD V. RAM SABUP^ ^ ^ 11^ 

-Where, in ignorance of the death of a respon- 

;^;;rthe appeal heard and a decree ts passed 

"Li;;H:t;;';tt :nd deeide 

pleading the representatives afresb. {»' 


LIMITATION ACT (1908). 8. 5-Proeedare. 

and King, JJ.). KaLIL AHMED Khan v. KABIR 
Zaman Khan. 101 I.C. 841=1 L.O. 60= 

2 Luck. 592 = A T.R. 1927 Oudh 221. 

The question of extending time under 8. 6- 

arises when a memorandum of appeal accompanied 
by certified copies of d cree and the judgment are 
fil>-d Parties are not entitled to invite the Court 
to d<^cide the question of limitation before they 
actually file an appeal. (Suiatmun and Banerji, 
JJ.) Ram Sughar y. Dharam Raj. 

93 I.C 959=24 A.L.J. 602= A I.R. 1926 All. SS5. 

Application under, mado but rejected — 

Court should record opinion on it. (B. B Qhos^ 
and Chakravarti, JJ.). ADARPRIYA CHOODH- 
rant 0 Ram Protap Agarwalla. 981.0.748= 
44 C L.J. 44=30C.W.N.926= A.I.R. 1926 Cal. 1105. 

Application for setting aside abatement— 

Court must investigate whether the plaintiff was 
lawfully prevented from applying within statutory 
period (Suhrawardy and Duval, JJ.). JANKI- 
NATH Singh y. Nirode baban. 90 I.C. 8li= 

A.I.R. 1926 Cal. 179. 

According to the rules framed by the Lahore 

High Court, an affidavit to account for the delay 
should be filed along with the memorandum of 
appeal. {Shadi Lai, C. J. and Coldstream, J.). 
Bub Singh v. Firm jadha Ram. 95 I C. 969= 

A. I. R. 1926 Lah. 942. 

Opposite party should be heard — Applicant^ 

mus^ show good faith and due diligence. 

Where an application is made t) tbe Court for 
an extension of time for presentation of the appeal 
under 8- 5 of the Limitation Act, a rule shonld be 
issued on the re'-pondent to show cauee why an. 
extension of time should not be granted. 41 Mad. 
412 (P.C ). Foil. 

If the appellant succeeds in establishing dua 
diligence, good faith and the absence of neglect,: 
be is entitled to argue that it will be suffioient- 
cause within the meaning of S. 5 so as to persuade: 
the Court to extend the time for presentation ofi 
the memorandum of appeal 

Whether the time should be extended under the' 
section should be answered in the light of the 
peculiar oiroumstonces of each case. The broad' 
proposition th»t where there is a chance of mistake 
the Court should in every oase excuse the delay: 
is not supported by authority. {Suhrawardy and 
Chotzner, JJ,). Elahinewaz Khan y. BlSESHWAR 
BAISYA. 79 I C. 924=A.I.R. 1925 0al. 179. 

Criminal appeals. 

A cricoioal appeal filed after the expiry of 
the prescribed period of limitation may be admit- 
ted if the Court is satisfi* d that the appellant had 
sufficient reason for not preferring the appeal with- 
in the period of limitation. But if the appellee 
Court is not satisfied that the appAll-iot had suffix 
c'cnt reason for the delay, it O'lnDot exouse the 
drUv. If in such a c.ise, the appelLtte Court 
desires to help the appellant the proper procedure 
would be to move the High Court to exercise lis 

powers of t^^vision. 11 *,-^ 

In this case whore the low.r Appellate Court 

had extended the period of limitation 

being satisfied as to the sufficiency of the 

for doing so and had admitted the appeal, the 

High Court in revision refused to 
there was no gross. 

occasioned by the lower Court s aotion. 1 L.aj». 
50ft and A.I.R. 1923 Lah. 662. ^ 

Mndhavan Nair, ^ 

1. R. 



2370 




OIVIL. OBIMIKAL AND BBVBNUB 


LHHTATIOR ACT (1908), B. S—Ppoeddnve. 

. — If there was no evidence at all before the 
Court, explaining or aooounting for the delaj in 
making the applioation, any order that may be 
purported to be made under S. 5 exoaslng the 
delay, is an order made without jurisdiotion, or is 
the result of material irregularity in the ezerolse 
of jUEisdlotion. (Srinivasa Aiyangar, J.). SUBBA- 
BOTA PLLLAl v. GOVINDASWAMY, 86 I.C. 903^ 

21 H.L.S. 220»A.I.R. 1923 Mad. 49A 
' AppMl admitUd out of iimo — Preliminary ofr* 
jection raised after one year should not be alloto^. 

An appeal presented out of time wae admitted by 
the Court under S. 5. After over a year when the 
appeal came on for bearing, the respondent raised 
a preliminary objeotlon to the appeal. 

it is not a preliminary point at all, and 
any euob applioation ought to be made by way o! 
motion and even by way of motion a Court will 
never allow people to wait upon their rights while 
the other party inours expenses in a ease of this 
kind it being open to the respondent to move the 
Court to set aside the leave. {Schwabe, C.J. and 
Wallace, J.). Mubuqappa Naioeeb v, Thayam- 
MAL. 70 I.C. 827»i6 H Ii.w. 662s 

1922 H.W.N. 727=^31 H.L.T. 4S6s 

A.I.B. 1923 Mad. 62 
*-S. S—Prooeedings in wrong Gonrt. 

--Where an appeal which lies to the High 

Court, Is filed beyond time but the appellant suffi* 
oiently explains the delay by the oiroumstanoe that 
he was prosecuting in good faith the appeal before 
other Courts, time for filing the appeal should be 
extended. (5ula«man and Pullan, JJ.). BAM 

Khelawan SINOH V. Mahabajah op Bbmabes. 
120 I.C. m»1930 A.L.J. 22«»A.I.R. 1930 All. IS. 
— ^—Instead of preferring appeal claimant filing 
suit against what was subsequently held to be 
order under B. 47 by High Court — Suit dismissed— 
Sabsequently olaimant filing appeal — Time taken 
in pioseoutiog suit oan be excluded. {Jtoala Pra* 
aad and Boss, JJ,). JiWAH BAM BAM OBANDBB t>. 
Hazabi LAii Bhagat. A.LR. 1930 Pat. 807. 
— ...Where an appeal was filed in time in wrong 
Court following wrong advioe, but was subsequent* 
ly filed in right Court, by whioh time the date of 
Umitation had expired, 

, Seld, that the delay oould be excused and the 
period of limitation extended. A.I.B. 1922 All. 490 
IP.B.), Bel. on. [Boys, J.). Pabbhu Nabayan 
S iNQfl V. Jai Mangal Singh. 108 I.0. 128« 

9 L.R.A. Roy. 26=A.I.R. 1923 All. 144. 
What constitutes. 

An appeal was preferred to the Court of the IMs* 
txiot Judge, but the presiding officer returned the 
memorandum of appeal for presentation to the 
proper Court as the value of the claim was below 
Bs 1,000. Appeal was, therefore, re^presented the 
same day to the Ist Additional Judge of the Dis- 
trict Court, who found that the appeal vras presented 

one day late, but after inquiry held that there was 

Buffioient Muse for oondoning the delay of one day. 
He thought that this was not, however, the only 
thing for him to deolde. He considered that he 
could not condone the delay of eight days caused 

by the presentation of appeal in the District 
OoQrt. 

Held, that the question of limitation xmvec arose 
as the District Court and Additional Distrlot 
Judge B Court were part and parcel of the same 

S*“**l. of the exercise of 

luaioial disoretlon and condoning delay for suffibi* 

.«! oausA within the meaning of 8.6, Lisa. Act. 

4nr|> Mftily sxoB&ot oould have uisaii- bofox^liiin 

D, D, YOL. m— 149 & 160 


LIMITATION ACT (1903), S. 6— Review. 


so as to necessitate the applioation of the principle 
laid down in 5 K.L.B. 25 to the facts and oiroum- 
staoces of the case. A.I.B. 1917 P.O. 166 and 8. A. 


47 Bof 1916, 2?o».; 6N.L.E, 25, List, (mnfthede, 
A.J.C.). SlBAJGDDlN V. SONILAL. 109 1 0. 79» 

A.I.R. 1928 Mag. 199. 

The oiroumatanoes contemplated in 8. 14 

might and ordinarily would constitute a sufficient 
cause in the sense of 8. 5. 5 All. 591, Bef. 
man, /.). Bam Bop u. Naie Bam. 91 1.0. 865= 

A.I.R. 1926 AU. 232. 


If a party files an appeal in a wrong Court 

under the advioe of his pleader, he is not preoluded 
from showing that it was owing to the reliance 
placed on suoh advioe that he oould not present the 
appeal in the proper forum within the proper time. 
In euch oases the true guide is whether the appel* 
lant acted with reasonable diligence in the prosaoU" 
tionof the appeal. 43 Bom. 376 (P.C.) and 45 Oal. 
94 (P.C.), Foil. (Suhratoardy and M. Mtikerji, 
JJ.). DBBBNDBA NATH 0. NAGBNDBA NATS. 

93 1.0. 243=43 O.L.J. 106= 30 0 V.N. 479= 

A.I.R. 1926 Oal. 688. 
Bona fide mistake about forum. 

Where, due to bona fide mistake, appeal was pre* 
sented to a DUtriot Judge who dismissed It, which 
really lay to the High Court, an appeal from the 
decree of the Distriot Judge, was held to be within 
limitation by exolusion of the time taken in the 
Court of the DIstiiot Judge. {Chatisrjee and Pan- 
ton, JJ.). NAGENDBA LAIi CHAUDHCBI O. ASHBAF 


Alii OBOWDHUB7. 34 1.O. 741=40 O.L.J. 883= 

A.I.R. 1923 Oal. 212. 

Where a responsible officer like the Oommis- 

sioner never thought that the appeals were not 
entertainable by him, under the oiroumstanoes, if 
the appellants thought that, they had a right of 
appeal to the Commissioner and (he mlataim must 
be taken to be a bona fide mistake until the oon* 
trary is shown. J.). OHOLB SiNGH c. 

DABYAI BINQH. 82 I.O 594= 

3 L.R.A. Rev. 163= A.I.R. 1924 All. 918. 

■■ Where the point of law was a doubtful one 
and the appellants filed their appeal in a wrong 
Court but, within 5 days of the return of memo* 
random of appeal by the wrong Court, filed it in 
the proper Court. 

Held, that extension of time under S. 5 ought to 
bo granted. {Qokul Prasad, J,). MT. AtruAPT 
BEGAM V. BHAIEH ZAMIN ALI. 79 LQ 102= 

A.I.R. 1923 All. 334. 

;Eoviaion deliberately filed Instead of appea) 

—^vision found not to lie— No suffiolent cause 
exists for excusing delay for filing appeal later 
on. (Seoff-Bmith and Leslie Jones JJ.), Dmbd Am 
V. JHANOMAJHIANA MUNT. 2 Lah. 1= 

^ , . A.I.R. 1922 Lah. 238, 

—Delay in filing a oriminal appeal should be 
excused under 8. 5 of the Limitation Act where 
it was erroneously filed in another Court slnoe 
there is no question of a litigant losing a "valua- 
ble right.” {Sco«-Smi<ft, J.), SHBXA SlNQa v. 
BmpbBOB, 59 LQ, 5g5a 

—S. a— Review. 


Apptieabitify. 

It is possible for a party to make an application 
for review and at the same time before that is da. 
oided to file an appeal. The right course whate 
parties adopt simultaneous remedies or endeavour 
to do BO if the review measuree are suooessful to 
wy extent whatever is that a new decree ehouldj ba 
drawn up and the party ohooaing to file an am^ 
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LIHITATION‘ACT:(1908), S. 5— Re?iew. 

should file It against thetdeoree as it appears in its 

final shape. 

Per Suhrawardy, J.—ln a proper case the Court 
may grant time to a party to file an appeal from 
the final deoreo in the plaoe of the appeal from the 
original decree. [Suhrawardy and Costello, JJ.). 
ADiTYA Kumar w. ABiSASH Chandra 

34 C.W.N. 1002. 

— .—Where the Court finds that the appellant 
had presented and prosecuted a petition for review 
with due diligence, the time spent in prosecuting 
the infructuous application should be excluded as 
it is a sufficient cause within the meaning of 8. 5 
for not preferring the appeal in time. A. I. R. 
1917 P. C. 156; 183 P. R. 1888 (P. B.), Bel. on; 
100 P.R. 1910and 107 P.R. 1918, Dist. [Tek Chand, 
/.). DULLU Mal Ram LAL V. Ganoa ram. 

117 I.C. 96=11 L.L.J. 49t = A.I.R. 1929 Lab. 824. 
■ The ground that the appellants were pre- 
senting. in good faith, an application for review 
which was granted but was subsequently reversed 
on a point of law is sufficient for granting exten 
sion of time. {Bhide, J-). Mulkh Raj i». Guru 
DITTA SHAH HABI OHAND. 120 I. C. 179= 

IIL.L.J. 61=30 P L. R 283= 
A. I. R. 1929 Lah. 283. 

Where an application for review is admitted 

to a bearing and there is a reasonable ground for 
review inasmuch as the Court had referred to state* 
ments that were not a part of the record of the suit, 
the application is prosecuted bona fide and the 
period should be exempted. A.T.R 1917 P.0.156, 
Foil. (Johnetone, J.). Fetbh Nub v. Jiwan. 

116 1. 0. 813=A.1.R. 1928 Lah. 964. 

Where party applies to the High Court for 

excusing his delay in prosecuting an application 

for leave to appeal to Privy Council he is bound 
to satisfy the Court that there are euffioient oir* 
oumstances existing in bis case to account for the 
delay. Time taken in prosecuting an application 
for review ought not to be deducted in calculating 
the period of limitation, unless there is a reason- 
able ground for asking for a review. A. I. R. 
1925 Bom. 135; 45 Cal. 94 (P.O.), Dist.; 18 Bom. 48; 
16 Cal. 242, Foil. (Marten, C.J and Blackwell, J.), 
BEBHAGIBI NABAYAN V. Venkatesh Laxman. 

101 1.O. 432 = 29 Bom L.R. 344= 
A.I.R. 1927 Bom. 221. 

If an appellant claims extension of time on 

aooountofhis prosecuting a review applioition, 
all that the applicant has to show is that he prose- 
cuted the review application with due diligence 
and that there were reasonable grounds for filing 
such an appllcatioi for review. • If these conditions 
are fulfilled, the Court is to decide whether it 
should exercise its discretion to extend time. 

(Chakravarti. J.). Ramdhani v. Khabshardas. 

' 92 I.C. 1031= A.I.R. 1926 Cal. 677. 

The issue of notice by the Court upon the 
opposite party is sufficient evidence of the reason- 
ableness of filing the application for review. Pros- 

neot of success in such application is not the test, 

hhakravarti, J.). RAMDHANI y. Khakshabdas. 

' 92 I.C. 1031 = A.I.R. 1926 Cal. 677. 

‘Time taken for review in lower Court may be 

exoHsed but appellant must be otherwise diligent 
in presenting and prosecuting the appeal and the 
application for extension of time. (Suhrawardy 
and Duval. JJ.). KRIBHNAMS Aoharjee Rahi- 
MANNEPSA BlBI. 8S I.C. 996— A.I.R. 1926 Cal. 497. 

In computing the period of limitation for an 

application for leave to appeal to Privy CounoU, 
the time taken up for review of the judgment sought 


LIMITATION ACT (1908), 8. 9—Bafflolent came 
—What is. 

to be appealed against should be excluded. (Shah, 
Ag. C. J. and Kxncaid, J.). Nariman Rustomji 
Mehta v. Hasham Ismayal. 85 I.C. 191= 

49 Bom. 143=26 Bom. L R. 1261= 

A.l fi 1923 Bom. 137. 

A proper application for review of judgment 

prosecuted with due diligence entitles appellant to 
; exclusion of time but where the application for 
review does not state the reason and where no 
reasonable ground for seeking the review is shown 
extension of time cannot be claimed. (Sanderson, 
C.J. and Walmeley, J.). Kailash Chandra Nag 
p. Bbjoy Chandra Nag. 80 1.0.786= 

A.I.R. 1925 Cal. 263. 
Time in prosecuting a well foanded applica- 
tion for review should be excluded in computing 
the period of limitatiou provided for the appeal 
against the order. (Zafar Ali, J.). MUHAMMAD 
p. Muhammad RosHAN Khan. 88 1.0.326= 

26 P.L.R. 456 = A.I.R. 1929 Lah. 534. 
The time spent in prosecuting with due dili- 
gence a proper application for review of judgment 
can be deducted. (Daniels, J.), Pbabhu Oayal 
p. MUBLI DHAR. 781 0. 6i7=22 A.L J. 365= 
9 L.R.A. CW. 298 = A l.R 1924 All. 867. 

Want of knowledge of a fact is a good excuse. 

Where a party could not reasonably know a 
defect in the decree but applied for amendment 
immediately after knowledge and the application 
was rejected on a technical ground, 

Held, the application could be treated as a review 
application and prior delay may be excused. 
(Hughes, J.). LAK6HMANA IYENGAR P. NABAYAN 
lYENGAE. 76 I. C. 786 = 18 M.L W. 878= 

33 M L.T. 221= A.l. R. 1924 Had. 229. 

■ —An appellate Court should not exercise its 
discretion under S. 5 in the case of an appeal 
being filed after time owing to review proceedings 
if the grounds for review seem to be unreasonable, 
1 L.B.R. 313. Foil. (Maunq Kin, J.). MaunGLUN 
p. Maunq Don. 74 I.C. 39=1 Bur. L.J. 194= 

A.I.R. 1923 Rang. 79. 

The grounds for granting review on account 

of the disoovery of fresh evidence may in certain 
cases be a ground for also extending time, i.e., 
when the new evidence was discovered late and 
could not in spite of due diligence be discovered 
earlier. 6. Bom. 107 and 42 B. 295, Dist. (Batten, 
A.J.C.). INDEARAJBHAN P. SiTABAM. 

78 1.0. 927=A.I.R. 1921 Nag. 174. 

Where a litigant files an application for 

review on totally insufficient grounds, the time 
taken by him cannot be deducted under S. 5 of the 
Lim. Act. 33 C. 1323 ; 183 P.R. 1838 ; 45 C. 94. 
Rel. on. (Maung Kin, J.). M.AUNG DAW Na p. IVU 
Kaya. 64 I. C. 918= 13 Bur. L.T. 219. 

—8. 9 — Sufficient cause. 

^Application for review titne^barred^-Proceea- 

ings thereon are without jurisdiction. 

Legal duty of Judge to determine 
“sufficient cause*’ for extension of period— Where 
review applioatioQ was pritna /aci« time-barwa 
lower Court’s order admitting it, without suffi- 
cient cause being shown for delay, is not only 
irregular but without jurisdiction— Proceedings 

consequent on review must ^ATHO 

legal effect. 29 I.C. 975. Foil. 

RAM P. GANGA UUX. ^ ^ ^ 

dying four days before filing of appeal-Appellants, 
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I^MlTATiON ACf (1908), 8. d'-Safflolent ofttue 

— Vbatis. ' :> 

aofe aware of death— Applioatlon to amend, memo, 
of appeal made after expiry of limitation — Time 
vras extended. [NumiAtullah, </.). GBATOS PBA- 
SAD Baba Bacba v. Baijmath Pbasad. 

123 l.C. 824= A.l.R. 1930 All. 131. 

Where a party intending to engage a pleader 

executes a yaklatoama but by pure mistake omits 
to mention his name in the said vakalatnama and 
the pleader in his turn fails to endorse his accept- 
ance and the mistakes ate due to pure Inadveitenoe 
and accident and do not proceed from any dis- 
honest intention there is sufficient cause for ex- 
tending the period of limitation of an appeal, 
whioh, though in proper form has been presented 
after a short delay. (Sen and NiamatulUth, JJ.). 
Mohammad Qamab Shan Khan v. Mohammad 

8ALAMAT ALI KHAN. 121 I. C. 546 = 

1930 A.L.J. 394= A.I.B. 1930 All. 112. 

— Tim6 spent in prosecuting application for set- 
■iing’aside ex parte order should be excused in appeal 
Jrom original order. 

A judgment-debtor applied under 0. 21, E. 2, for 
Att adjustment of the decree. An ex parte order 
allowing the adjustment was made without notice 
to the decree-holder. The decree-holder subse- 
'^ently applied for restoration of his case aitez 
setting aside the ex parte order but the application' 
war rejected. An appeal was subsequently prefer* 
'tod against the esforfe order but beyond limita- 
tion. 

‘ Stdd^ that the time spent in proseouting appli- 
cation to set aside the ex parte order ought to have 
been exoused. A.I.B. 1921 Lah. 67 and A.I.B. 
d917 P.0. 156, FoU, (Bhide, J.), GHULAM QAZAM o. 
f^UTBUDDlN. 115 1.0. 467 =30 P.LR. 512= 

A.l.R. 1930 I<ah. 113. 

' '■■Suit instituted in Patna High Court for resti- 
'tutlon of conjugal rights — Respondent wife on 
(Proper advice from her counsel oSered no defence 
-^Sult decreed — Subsequently wife seeking redress 
by petitioning to eooleslastioal Court at Calcutta 
where marriage was solemnised and on decree of 
•that Court deolaring marriage nullity, petitioning 
Calcutta High Court lor same decree— Solicitors 
ontzusted with petition, for first time coming to 
know of deozee for restitution of conjugal rights 
■Against their client and advising her to apply for 
review of judgment to Patna High Court— Time for 
■review was extended under oiroumstanoes. 
A. I. R. 1917 P.O. 156, Diet, (Wort, J.). MABY 
■JOSBPHINBCONNALLYV. JlAMES SiDNBY OSMAND 
OONNALLY. 120 l.C. 463= A.l.R. 1930 Pat, 63. 

- ■ " -Scope of Ss. 5 and 14 explained. 

Under S. 6 two matters have got to be considered; 
(1) whether there was sufficient cause for not pte* 
fozring the appeal within the time prescribed by 
tlaw, and (2) whether there are circumstances whioh 
would justify the Court in exezoiaing the disore- 
tlon that is granted to it under that section, for ex- 
tending the time for preferring the appeal. 

A revenue officer rejeotod the application of ap- 
pellant to adduce further evidenoe and made Anal 
•order making oorreotion in the record as against 
appellant. Appellant first appealed against the 
^itiou of the order rejecting his applioation 

believing 6ona;Ws that ha would thereby get the 
whole relief that he wanted, The appeal, however 
was dismissed. About 17 or 18 days after the 
jppeal was di^issed he again appealed against 
ina«ther portion of the order whereby- oorreoUcm 
4Hithe;reootd was made i^alnst him, , . t,. 
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Seld, that S. 14 constitutes suffioient : oaasa 
within (the meaning of S. 5, but that section would 
entitle one to the deduotion of the period during 
which the suit or proceeding was proseooted* 
AJ.B. 1917 P.O. 156, Eei. on. 


Held, further, that S. 14 is not exhaustive of all 
the circumstances that may constitute sufficient 
cause. Id this case aothe appellant acted bona fide 
in preparing his first appeal, there was sufficient 
cause for him for not preferring the present appeal 
within time. And this case is fit for the Oouit to 
exercise its discretion under 9. 5, since the 17 or 
18 days that elapsed between the dismissal of the 
first and the preferring of the present appeal is not 
a period which can be called unreasonable or whioh 
would show'that there was any want of diligenoo 
on the part of the appellant in preferring the appeal, 
(Rankin, 0. J. and ilukerji, J.). KaMIBOODIN 

Mollis u. Bishopblya. 119 l.o. 383= 

33 G.ff.N. 76= A.l.R. 1929 Gal. 240. 

'Appeal filed against an order on an applioa- 
tion for restituiion on Rs. 2 stamp— Oourt holding 
that Couit-lee was payable ad c-iforem— Applicant 
taking time to pay defioienoy but applying to per- 
mit to appeal as a pauper— Prayer to extend time 
also made — Applioation was allowed and time waa 
extended. . {iiukerji and Banerji, JJ,), Ram- 
CHABAN 0^ BANSIDHAB. Ill l.Q, 655= 

26 A. L. J. 847=A.I.R. 1928 AU. 499. 

Omission Uf file copy of award in time-^Ex~ 

eused. 

In an appeal from an award of Bisbriot Judge ia 
a land acquisition case, the appellant failed to file 
a copy of the award with the appeal. The appeal 
wes filed in 1922. The deoision of Lahore Hi gh 
Court lu A.l.R. 1925 Lab. 438, under whioh^the 
amendment to Land Acquisition Act in 1931 waa 
iobetpreted making the filing of oopy of award with 
appeal obligatory, was decided in 1925. , The ap- 
pellant's counsel applied during the bearing of the 
appeal in 1927 for an extension of time under S, 5 
Lim. Act, and pub in a complete oopy of the award 
together with an affidavit and statement of reasons 
asking for indulgence. 

Beld, that the applioation should be allowed 
and that the appeal should be heard. A.I.R. 
1928 Lah, 216, Ref. IBroedujay and Skemv JJ \ 

Nabsinqh Ba8 V. Seoy. op State. 

112 1. 0. 797= A.l.R 1928 Lah. 263. 

C. P. Code, 8. 92— Scheme suit. 

In a representative suit about a temple properiv 
oerbain persons, on behalf of the temple, filed an 
appeal whioh was returned for representation. It 
was not represented in time. Certain other per- 
sona Interqsted in the temple property and In tha 
result of the appeal then applied to the appellate 
Court for taking the appeal on file and also paid 
fresh Court-fee. It was found that the non-re- 
presentation of the appeal by the original appellant 
was nob 6ona fide. 


waaeaw w«ao SUOUld 06 OOt 

aidered as oonstruotlve parties and thus entitled 4 
oontloue tho appeal, and even aasumins the re 
presentation was afresh appeal, time should b 
Mo^od ondei S.6, Lim. Ao». (ffumanuwOTi 
Sasir%, J.), KUUABASWAMI V. LAKSHMANA 

108 I.O. 888=88 M.L.W.‘879s 

1938 Had. 4S6=6All.L.9;m< 

■ Where a Mpy of the oYdev of the 'CJour 
® preliminary iBsae wat^ot filed aloai 
with the oopy of the * final aider, and vrhe&lf^ 
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LIMIT&TION ACT (1908), S. d-Suffloient cavie 
—What is. 

filed the period of limitation had expired, but it 
was found that preliminary order was not con- 
tested, 

Held, that it would be but fair to condone the 
delay under S. 5. Limitation Act. A.I.R. 1926 
Lab. 638 and 28 P.L.R. 537, Re/,-, vide A.I.E. 1928 
Lah. 46, {Zafar Ali,J.). GANESHI Lal v. 
Firm Sheo Singh Nihal Singh. 106I.C. 826= 

9 L. L. J. 566= A.I.R. 1927 Lah. 903. ] 

Two remedies allowed by law— Prosecution of ' 

one is good ground for extension of time. {ObiUr). 
{Dalip Singh, J.). Jaqannath v. MANNA Lal. 

98 I.C. 892= A.I.R. 1927 Lah. 43. 

lu an appeal which had been long pending 

and had numerous parties, a party failed to make 
an application for bringing the legal representative^, 
of a deceased party living at a long distance with- 
in time, due to ignorance of the latter’s death. 
But he bad been diligent in making several other 
applications of the same nature. 

Held, under S. 5 time for making an application 
for setting aside abatement should be extended. 
{Zafar Ali and Addison, JJ.). Sheb Babadub v. 
ABEZAR. 93 I.C. 236 (Lah ). 

When the appellants did not appeal in time 

owing to an omission on the part of the Trial Court 
in not mentioning their names in decree. 

Held, that the delay, if at all, should be excused 
on the ground of honest mistake. {Kanhaiya Lal, 

J.). isHWAR Prasad v. BabuBishdnath. 

85 1.0. 627=A.I.R. 1925 All. 567. 

Delay in filing appeal— Appellant doubtful 

whether order appealed against was order or decree 
and therefore paying insufl&oient Court-fee— Court- 
fee made up after time— Delay should be excused. 
[Abdul Raoof and Jai Lal, JJ.). Raqhbir Saban 
V. MT. SOHAN DEVI. 86 I.C. 1 = 6 Lah- 233= 

7 L.L j 149 = 26 P.L.R. 100=A.I.R. 1923 Lah. 381. 

Where the appellant has been misled by the 

rules of the Court followed for a long time, the 
provisions of S 5 can be invoked. [Coutts-Trotter, 
G.J. and Srinivasa Aiyangar, J.). Bhimasbna 
Rao V. Venugopal MDDALI. 88 I.C. 443= 

48 Had. 631 = 21 H.L.W. 672=1923 H.W.N. 190 = 

A. I R. 1923 Had. 723 = 48 H.L.J. 384. 

^Where a judgment is delivered on the day 

preceding the last working day before the Court’s 
vacation for a month and an application for a copy 
is made on the very day on which the Court opens 
after the vacation, the applicant is entitled to the 
indulgence of having hie application for copy being 
accepted as equivalent to an application made a 
month earlier, nor does he forfeit his claim to 
indulgence because ho arranges to have the copies 
sent to him by post. (Simpaw, A.J.C.). Sripat 
V HUBDAB. 90 I.C. 115 = 2 0. W. N. 678= 

A. I. R. 1925 Oudh 643. 
Filing copy of order referred to in the judg- 
ment as part of it after expiration of the limita- 
tion, whore copy of the final judgment is filed in 

time may be excused under 5. [Zafar Ali, J.). 
KHAN Mohammad Khan v. Musammat Nur 
JeHAN begum. 82 I.C. 609=6 L.L.J. 340 = 

A.I.R. 1924 Lah. 731. 
Delay due to proceedings for obtaining Succes- 
sion certificate was excused. 

Decree-holder died during the pendency of the 
execution proceedings on the Olst Ootober, 1918. 
As his legal representatives did not appear to pro- 
ceed with the execution, the Court struck ofi the 
ozeoution proceeding on the 14th December, 1918. 
The application lor the substitution of their names 
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was made on the 19th December, 1921. The delay 
was due to the fact that the legal repreeentatlves- 
were minors, who could not have obtained execu- 
tion without obtaining a succession oertifloate 
under Act VII of 1889. The sucoeseion certificate 
was obtained on the 31st August, 1920. 

Held, that there was sufficient reason to excuse 
the delay within the meaning of B. 5, read with 
0. 22, R. 9 of the Code of Civil Procedure and 
Art. 181 of the Indian Limitation Act. [Kanhaiya 

Lal, J.c ). S. akbtab Husain v. Quadrat ali 
73 I.C. 218=26 O.C. 244=A.I.R. 1924 Oudh 8Jv 

The appeal was filed with insufficient stamp- 

within limitation but the balance of Court-feea 
was made up within a week under the orders of the 
Court. 

Held, the mistake clearly was a bona fide 
one, and this is a fit case for the extension of time 
under S. 5 [Moti Sagar, J.). AGHA MUHAM- 
MAD V. Jadh Singh. 77 I.C. 416= 

A.I.R. 1923 Lah. 513. 

When the delay in filing the appeal is due ■ 

to the fact that oholera broke out in the ap- 
pellant’s family, 

Held, that this was a sufficient ground to extend^ 
the time for filing the appeal. [Chevis, J.),, 

Subbendro and Co. ti. Punjab Tannery Co. 

68 I.C. 787=A.1.R. 1923 Lab. 100. 


Ignorance of a special order is a ground for- 

excusing delay. 

The last day for filing an application (19-2-21) 
was a holiday as a penultimate Saturday, Bq 3* 
the Court sat and the day was treated as not a 
public holiday with the special permission of the 
High Court given in its order date 4 2-21. But the 
Court’s order permitting the Lower Court to sit on 
19-2 21. though passed ou 4-2-21, was despatched 
to the Lower Court only on 8-2-21, and was pre- 
sumably received there next day. 

Held, that it not being shown what publioatlon 
of the order there was or that the petitioner who- 
was a resident of mofusil could reasonably be 
expected to take notice of it, he bad sufficient 
cause for assuming that the Court would as usual, 
be closed on 19-2-21. the penultimate Saturday^ 
and lor postponing the presentation of hie petition, 
to the next Court day, 24-2-21. [Oldfield, J.). Kali- 
YANA SONDARAPPA V. OHINNASWAMI. 

72 I.C. 13=17 H.L.W. 413 = 1923 M.W N. 2*I1=: 

A I.R. 1923 Had. 489. 


Where an appeal against a preliminary 

leoree was filed after passing of the final decree, 
)Ut the appellant finding that this was not main- 
,ainable wished to file an appeal against the final 
lecree and the same was barred by time, the Court 
nay excuse the delay under S. 5 of the Act. [Halh' 

'ax A./.C.). BIHARIDAS U. BAJBANGDAS. 

67 I.O. 261= A.I.R. 1922 Nag. 179. 

— 8 . 5— Sufficient cause— What is not. 

Where aa appeal lies against the experts 

iecreo, the time taken by the party in applying for* 
jetting aside the ex parte decree and 
inc an appeal against the order refusing to set it 
iside cannot be excluded in computing the period- 
limitation for appeal f 

leoree. 1 L.B.R.813; A.I.R. 1916 P OJ6 ^d 
51 PR 190i, Oist.; 23 Cal. 325, Ref . [Broicn, J-h 

io THA LIN BWIN V. KO 

Court should exorcise its dif^reti^ iu^^ 


In determining 

discretion of the Court has to be exercised on. 
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LIMIT&TIOH act (ig08)v S. S-Bnfflolent tfanti 
— Vbat U not. 

(he faotfl In each paitioular ease, no wide and 
:^eneral rale can be laid down. 

Where, from ordinary point of view, the mistake 
had been made without any real exoncie, 

Held, that there was nob ''sufficient cause" 
within &. 6 . {Rankin and Page, JJ,). SOUESWAK 
Pandit v. Kanaeram. A.I.R. 1928 Cal. 249. 

'That there was serious illness in the peti- 


tionet's family and that some time was required in 
.making arrangement in the Court Is not sufficient 
explanation for the delay. Under S. 14, Limitation 
Act, the appellant who seeks to deduct the period 
must prove that he carried on the litigation with 
dne diligence. {Suhrawardy and Chottner, JJ.). 
ELAHINBWAZ khan V. BISBSWAR BAISYA. 

79I.Q. 924= A.I.R. 1925 Gal. 17S. 
—— rgnoranoe of a change in a rule of pcactioe 
is no excuse where the ohange was given ample 
pnblioity before it was brought into force. {Eotval, 
A. J. C.). UOPAL OANESH V. WALABBDAS SAN* 
•TUKIRAM. 79 I.O. 87e=A.I.R. 1925 Nag. 193. 

— -Where communication between client and 


ipleoder was interrupted by heavy rain, 

Held, that it was not a sufficient cause to excuse 
•even one day's delay. (Campbell, J.). ATA filD. 
V. PiR KHAN. 75 I.C. 1088= 

A.I.R. 1924 Lab. 699. 
— Court holding that defendant was dead— 
Plaintiff instead of setting aside abatement— Ap* 
■pealing against order, and after its dismissal, 
applying for substitution of Legal Representatives 
““No sufficient oanse (Couttsand Das,JJ.). MT. 
Bibi Khozaima V. Ofpioal Liquidator. 

84 I.O. 1001=2 Pat. 168=A.1.R. 1923 Fat. 417. 

—S. 8— Technical defect. 

- —Appeal against 0. 7, R. 10— Returned plaint 

^th endorsement filed with memo, of appeal but 
«ot oertifled oopy of order prior to endorsement— 
Appellant being under belief that filing of plaint 
^th endorsement was snffioient — Objeotlon raised 
■that as appeal was not properly presented within 
limitation it should be dismissed— Technical 
«ien-oompliano6 with 0. 43, R. 2 might well be 
b'ondoned under Limitation Act, 8. 6. {Rupchand 
•and Wild, A,J.C9.). Govbbdhandas Vishindas V. 
MT. RIJHIBAI. A.I.R. 1930 Sind 282. 

"~An appeal was instituted accompanied by a 
Yakalatnama, which, though accepted by the 
'^nnsel filing the appeal, was not properly signed. 

®PP®^1 was returned to remedy the defect. 
At the time of re-lnatltution the appeal was time- 
oatred. 

that the defect w»8 only technical and 
^hat it was a fit case for extending the time under 

(Bhide, j,). Ram Lal «. Budhoual. 

103 I.O. 537=A.I.R 1927 Lah. 618. 

. , ,An appeal filed with a defective vakalat* 
yaama cannot be considered as properly presented. 
•<Sttf0<man, /,). Ram Rdp v. Naik Ram. 

A » , ®M 0-863=A.I.R. 1926 All. 982. 
““ Umisalon to sign a memoxandum of appeal 
by oversight, which was otherwise in order and 
iad been duly presented, is suffioient oause (or 
•«tjnBlon of time under S, 6. (Scc^-Smith arid 
War Al%, JJ,). Firm MathuradAS v. Firm 
^UA LAL. 84 I.C. 818= A. l.R. 1923 L^. «Qa. 

Where the Vakalatnama filed along with an 

by the pleader but^ OYo*- 

- pl^et^ Rama waa noi iniactefi.imthB 
ly.9f&e.Vata^alnama._ 


LimTATlOH ACT (1908),' 8. 8— UlsCBlIafieow'. ^ 

Held, that the error was such as to support ho 
application to excuse delay under S. 5. (Banerji, 
J.). Shambhu Kate o. Badri das. 

61 I.C. 410=43 All. 392=19 A.L.J. 183= 

A.I.R. 1921 All. 210. 

— S. 5— Hiscellaneous. 

■Corporate body as party. 


If a corporate body ohooses to embark on liti* 
gation. its officials and advisers must act with at 
lea<it as much diligence as is expected from an 
ordinary litigant. The corporate body is not 
entitled to greater indulgence than a private 
individual. (Tek Chand, /.). DISTRICT BOARD, 
SHAEPOB at SABOODHA V. SEAMAS DIN. 

123 I.C. 83 (Lah.). 

lu considering an application for extending 

period fixed by law for presentation of appeal a 
dietinotion must be made between Oovernment and 
a private person. Though any delay is evidence of 
laches in the case of a private individual, the same 
cannot be said of Government and so delay can be 
condoned if it is Inevitable. {Barlee, J. C. and 
Ealumal, A. J. C.). Sboy. OP STATE o. 
Gurumuehdas. A.I.R. 1929 Sindh 211. 

The period between date of the judgment and 

the date of signiog (he decree should be exoluded 
in computing the period of limitation. 13 Gal. 
104, FoU.; A.I.R. 1922 P.C. 852, Diet. (B, 3. Ohose 
and Qraham, JJ,). ASBDTOSH ROYv. Monomohon 
Boy. 97 l.Q. 839=A.1.R. 1921 Cal. 65. 

—In the absence of proof of sufficient oause 
under S. 6 extension of time to file appeal 
cannot be got by a party when he or bis attorney 
has not made any applioatlon to the Registrar's 
Office to ascertain whether the plaintiff had in 
fact sent In a requisition to have the decree drawn 
up. (Sanderson, C.J. and Buckland, J.), GOBIMD 
LAL DOTT V. OFFICIAL ASSIQNEE OF CALCUTTA. 

921.0. 863=29 C.W.N. 16S=A.1.R. 1928 Cal. 291. 
— — Panper appeals. 

An order dismissing the application to appeal aa 
a pauper does not affect the fact that the appeal 
has been preferred within the prescribed period of 
30 days if (he appellant has paid the Court-fee iu 
obedience to the Court's order and the presentation 
of the appeal oannot be held to be after the expiry 
of limitation and the appellant is entitled to have 
the appeal heard. There Is a distinotion between 
applloations to sue as a pauper and applioations to 
appeal as such. In the former the plaint is an inte<- 
gcal portion of theapplioation; in the latter the 
memorandum of appeal is a separate dooumenk A 
person who wishes to sue as a pauper is expeotefi 
to put in his application in sufficient time to allow 
of a suit being filed within limitation, if and after 
his application to sue has been rejected. In most 
oases a would-be appellant, who mUst file his ap- 
peal within 80 days, oannot secure a deoisiou on 
his application within that period. (Ls RossvmsI 
and Campbell, JJ.). DnrAL Da8 v. SUNDAr DiS* 

68 I.O. 741=3 Lah. 38=26 P.W.R. 1922= 

A.1.R 1622 Lab. 228. 

second appeal is not time* barred, beoaulh 

of the oopy of the First Court's iuterlooutort 
order, which Is mentioned in that Ooaxt'a judg- 
ment as being a part of the judgment, is filed after 
the expiry of the period of ‘limitation, when the 
points decided by the inlerlooutory order = do not 
arise in the ap^al. (tfoMCtiisam LiKmn Das 
«. iSBAa DAS. d Lahi L.d. 20= A\liR. it82 hah» 4l. 
— — Att ordsr dlanas^ an appOal at haii^sd'bV 
l^tatlon pteioxlhad'thamlore after fn4the(> Mffig. 

ihg attRppUoattoifi Rnder fi/ol.tha 'VTT flhttfth. 
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LIMITATION ACT (1908), S. 6 — Acknovledtfment 

of liability. 

Act to adroit the appeal after the prescribed time 
is ‘ passed on appeal” under 8. 109, C.P. Code 

TcrWoodroffe, J., Sanderson, C.J., doubting The 
appeal involves a substantial question of law. 
{Sanderson, C.J. and Woodroffe, J.). PbomOTHO 
Nath Rot d. W. k . Lee. 62 I.C. 216= 

33 C.L.J. 128 = A.I.R. 1921 Cal. 415. 
— S. 6— Acknowledgment of llablUty. 

Proper time for valid achnowledgment. 

Under 8. 6, a minor may institute the suit and 
make an application within the same period after 
the disability has ceased as he would otherwise 
have been allowed from the time prescribed there- 
for in the third column of the first schedule. The 
time prescribed therefor in the third column of the 
first schedule is difiorentfrom the extended period 
within which a minor may bring a suit afterthe 
disability has ceased. The acknowledgment of 
liability must, therefore, under 8. 19, be given 
before the expiration of the period prescribed there* 
for in the third column of the first schedule and 
not before the expiration of the period within 
which a minor may bring the suit. 26 Rom. 782 ; 
15 Bom. L.R. 343, Foll.\ 80 All. 268 and 38 Cal. 1047, 
jRe/. : 13 Mad. 135; 33 Cal. 1047 (P. C.) ; 

A.I.R. 1922 Bom. 183 and A.I.R. 1922 Bom. 168, 
Dist. {Pc't'kar and Baker, JJ,). MAGAN Lal HAbji* 
BHAI V. AWICHAND GULABJI. 112 I.C. 24 = 

52 Bom. 521 = 30 Bom. L B 733= 
A. I.B. 1928 Bom. 319. 
—8. 6— Adverse possession against lunatic. 

■ Lunacy does not prevent limitation running 
hut only gives the lunatic right to sue within 3 years 
of the ceasing of the disability. 

Lunacy would not by itself prevent limitation 
from running against a lunatic. Where a person 
entering into possession of a lunatic’s property was 
in DO fiduciary relationship to the lunatic but 
entered into possession for his own benefit and in 
assertion of a title hostile to the lunatic, limita* 
tioD would begin to run from the date when he so 
took possession though the lunatic would be en* 
titled to sue for recovery of the property within 8 
years from the date when his disability ceases, if 
be dies a lunatic leaving his widow as legal ro* 
presentative, then she could sue within three years 
of his death ; but if the widow fails to sue within 
the said period for recovery of the property, the 
reversioners to the estate of the lunatic, would 
also be barred and they cannot reckon limitation 
from the death of the widow. {Kumaraswami Sasfri 
and Devadoss, JJ.). Kalidindi Sebtaramaraju 
V , Veqesana Subbaraju. 70 I.C. 678= 

45 Mad. 361 = 1922 M W.N. 136 = 
13 M.L.W. 382=30 M. L. T. 128 = 
A. I. R. 1922 Mad 12=42 M L.J. 262. 
—S. 6— Adverse posBession against minor. 

Minority — Ifo ground to slop running oflimi' 

tation—An extended period alone is given. 

It cannot be said that there can be no adverse 
possession of property belonging to minor during 
the continuance of the minority. Section 6 does 
not prevent the pos8e.«8ion being adverse or the run- 
ning of limitation against a minor. It only gives an 
extension of limitation in favour of the minor after 
the cessation of disability on the death of the 
person subject to it. 

Whereon the death of a proprietor, the widow 
of his pre-deceased son enters into possession of 
half the property, mutation in respect of which is 
efieot^ed In her name, during the minority of his 
‘Second son who subsequently dies she cannot be 


LIMITATION ACT (1908). 8. 6*~Oo'patedtaei'i. 

dispossessed of that share in a suit brought hy» 
reversioner of the son after 12 years of her posses** 
sion and she becomes the absolute owner of that 
share by adverse possession in respect thereof for 
over 12 years. A.I.R. 1922 Mad, 12; 22 Cal. 445 (p.C V 
and A.I.R. 1919 P. C. 60, Ref. on, (Srircsfcvc J,\ 
Mt. Ram Dulabi v. Bper Babaddr Sinob * 

113 I.C. 258 = 5 0. W. N. *832= 
A.I.R. 1928 Oadh 481. 

—8. 6— Application for re-admlttlng appeal. 

Article 168 applies to an application for the 

re-admission of an appeal under 0. 41, R. 19 under 
which, if sufficient cause is shown for default, the 
Court is bound to re-admit the appeal, as such an 
application is outside the terms of 8. 6. {Shah and 
Crurrjp, JJ.). SONUBAI BABCRAO v. BHTVAJI RAO, 

Krishna Rao. 60 I.C. 919=43 Bom. 648= 

23 Bom. L. R. 110= A.I.R. 1921 Bom. 20. 


— S. 6— Birth after came of action. 

“ For a suit to set aside an alienation by 
father the sons were not born on the date of aliena- 
tion do not get a fresh cause of action from their 
birth, and at the most can only join in the suit 
with such sons as were born on the date of aliena- 
tion and subject to the same period of limitation. 
A.I.R. 1925 P. 0. 83, Bel. on. {King, J.). Beonan- 
DAN Singh v. Musafir Singh. 97 I.C. 591 = 

A.I.R. 1927 All. 54. 

Elder son’s right barred on date oj suit— Suit 

not sustainable. 

Where on the date of the suit by the eldest son 
who was over 21 the other sons were less than 21 
and were within time so far as they were concern- 
ed and where they were not born on the date of 
the alienation by the father but were in existence 
before the eldest son attained majority, 

Held, that the minor plaintifis being not bom 
when the right to sue accrues, i.e., the date of the 
alienation, the suit waa barred by limitation,. 
{Chevis and Dundas, JJ). LachmaN DAS u. 
SUNDAB DAS. 59 I. C. 678=1 Lab. 558. 

— S. 8— Burden of proof. 

A plaintiff must prove affirmatively and clear- 
ly that his suit is within time. A mere entry that 
a son was horn to a man of the name of the plain* 
tiS’s father does not necessarily prove that the 
entry relates to the plaintifi, unless the entry can 
be supported by evidence. {Campbell, J.). PREM 
DAS t>. SARBALAND. 79 1.0.211 = 

A.I.R. 1923 Lah. 41. 


— S. 6— Co-parceners. 

A Hindu, oballenging the alienation by his 

father, who is not born on the date of alienation, 
is not entitled to benefit of 8.6 merely on the 
ground that he was conceived on that date. If he 

was not born, he could not be said to be a minor 

and therefore subject to a disability. A.I.R. 
1925 Lah. 654 .and A.I.R. 1925 P.C. 33. Bef. {JaiLal 
andTavv, JJ.). Madho Ram u. Dharam Singh. 

A.I.R. 1930 Lah. 394. 


-Three years* extension after majority cannot 

.mm > V . .. ^ i M mm 


claimed by a person not born at time of ali^at\on. 
ft^hota a suit is brought to contest an alienation 
joint family property it is from the date on 
lioh the cause of action arose that period of 
litation must be reckoned. Subsequent birth of 
lo-parcener does not create a fresh cause of aotlon 
a new starting point from which limitation 
Duld be reckoned. By the express terms of the 
ition the extended period of three years 
dority can only be claimed by a person entitled' 
ioBtitote th. .nit .t the time from which the 
riod of limitation is to be reckoned. A petBom 
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LIHITATIOIf ICT (1908), S. B— Oo-pftroendM. 

7I10 wafi Dot in eziatenoe at the time does not come 
within this description and therefore is not entitled 
totbe three years’ extension. (Sir Latwenes tTen- 

W»s.) Ranodip V. Pabmeshwar. 86 I. C. 249= 
29 C W.N. 666=26 P. L- R. 113=23 A.L.J. 176 = 
27 Bom.L R. 175 = 21 M.L.W. 236 = 92 I.A. 69= 
6 L R.P.C. 47 = 1925 M.W.N. 262= 12 O.L.J. 74= 
2 0.W.H. 1=47 All. 169=A.I.R. 1928P C. 33= 

46 U.L.J. 29 (P.G.). 

Subservient birth of other members does not eX' 
tend time, 

li at the date of the transfer of property belong- 
ing to a Hindu joint family there rvas in existence 
any person who bad a cause of action for a suit to 
set aside the alienation, time begins to tun and 
cannot be extended by the subsequent birth of 
other members 0! the family who would also be 
entitled to oballenge the alienation. 

Time for a suit to set aside the alienation will 
expire either after 12 years from the alienation or 
8 years after the attaining of majority of any per* 
son who bad a o&use of aoiion on the date of the 
alienation. {Lindsay, J.). TBAKUR PRASAD v. 
Gulab Kdnwar. 87 LG. 662=6 L.R.A.Civ. 320= 

A. I. R. 1925 All. 563. 


Where a suit by Hindu co parceners to set 
aside an alienation of joint family property is bar- 
red by limitation ae regards one of the plalntifis. it 
is also barred as regards the other plaintifis 
though they wero minors at the date of the insti- 
tution of the suit) if they were not in existence at 
the date of the alienation. A.I.R. 1925 P.C. 33, Foil. 
{Stuart, J.). Bam Kishbn v. Baldeo Koeri. 

86 I.Q. 704= 6 L.R.A. QIt. 302= 
A.I.R. 1925 All. 247. 

■■ Minor born or conceived after the expiry of 
limUation against all the co-parceners existing at 
time of sale cannot revive, cause of action. 

A son born in a joint Hindu family acquires by 
birth interest in ancestral property but does not 
ftoquiie any interest In any right to sue. The cause 
of aotioD accrues after an alienation when the pur- 
chaser takes possession (see Art. 126, Limitation 
Act), and a new cause of action does not accrue 
upon the subsequent birth of a son in the family. 

The after-born sba does not acquire a fresh cause 
of notion and a fresh period of limitation does not 
start from the date of his birth. -In his case the 
time from which the period of limitation U to be 
reckoned is the date of the transfer and when he 
was not born on that date and was uoder no dis- 
ability he cannot obtain the benefit of the ptoyi- 
sioDS of S. 6 of the Limitation Act. He can take 
advantage of any cause of aotion existing at his 
birth and sue within the period of limitation but 
cannot start a fresh period at his birth. 6 W.R. 285; 
4 All. 120. Foil.; 24 0.0. 330; 1 Lah. 568, Bef. to. 
[Dalai, J.). SiKANDAB Singh 0 . Bachchu Pandb. 

82 X.C. 307=5 L R.A. OiT. 663= 

A.I.R. 1925 All. 54. 
— ; — Oo-parcener’s (opislence on dateof aliencUion 
entiflee after- born co-paresner to sue 6ul only within 
the period within which the former co-parcener could 
sue. 


Where a oo-paxoener who could okallenge a de 
was alive at the execution of the deed, and t 
pbintlfis were bom during his lifetime and with 
twelve years of the alienation, 
iBetd, they undoubtedly okialned % right 
challenge it. A right to bub Jg no^ howeyet'i 
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LIH!TAT10H”A0T (1908), B. 6— Death of mlhdv. 

when the alienee took possession. He is entitled 
to take advantage of the existing cause of aotion 
so long as it subsists, but he does not obtain a 
fresb period of 21 y »rs from the date of his birth* 
Hven a oo-parcener ^'ho oballenges an alienation' 
does BO in virtue of bis own independent right as a 
person who has acquired intereat in the family es- 
tate by birth. Plaintiffs cannot rely on S. 7 where 
there was no joint right when the period of limita- 
tion commenced ; plaintifis can bring their suit 
within three years of the date when the oo-paroener 
could have attained majority. 83 All. 654 ; 1 Lah. 
668; 24 O.C. 830 ; 4 Ail. 285 ; 27 All. 704, Foil. 
[Daniels, J.), DSANRAJ BAI v . RAM NABESH BAI* 

79 I C. 1019=5 L R.A. OIt. 823= 

A. I. R. 1924 All. 912. 

, Subsequently born son has no fresh start for 
limitation though he can question alienation which 
was invalid at the time it is made. 

Although It oannot be disputed that a subse- 
quently born Hindu son has a right to avoid an 
alienation which took place at a time when other 
members of the family, not parties to the deed, 
were alive, it does not follow that he has a fresh 
start for the purpose of limitation from the time of 
his birth. When an alienation is made which is 
not justified by neoessity a cause of aotion arises in 
favour of the other members to have it set aside 
and to recover possession from the alienee but there 
is only one cause of aotion in favonr of the other 
members of the family. Successive causes of ao- 
tion oannot arise as new members are born year 
after year. 83 All. 654 ; 19 A.L. J^.R. 978, Dist. 
(Sulniman and Kanhaiya Lai, JJ.). SlTA RAH 
SIMQH tf. OHBDD] SlNGB. 83 1.0. 1052= 

5 L.R.A. OlY. 634=22 A.L.J. 609= 
46 All. B82=A.I.R. 1924 All. 798. 

Son 60m after, cannot claim benefit of S. 6. 

A son bom in a joint Hindu family acquiree by 
birth interest in anoestral property but does not 
acquire any interest in any right to sue. The cause 
of aotion aoorues after an alienatios, when the pur- 
ohaser takes possession and a new cause of aotion 
does notaoome upon the subsequent birth of a son 
in the family. In the case of an after>bom son the 
time from which the period of limitation Is to be 
reckoned ie the dateof the transfer and as he 
was not bora on that date and was under no dis- 
ability on that data he cannot obtain the benefits of 
the provisions of S. 6 of the Limitation Act. When 
he oannot save limitation for himself he oan give no 
benefit under S. 7 to bis elder brothers. 40 Oal. 966 
Dist. ; 8 W.B, 15 ; 23 W.R, 286 ; 4 All. 120. Be/' 
[Dalai and Tfosir Basan, A. J . Cs.). Kakodip 
SlNQH V. Bamssbwab Pbasad. 66 I. 0. 938= 

9 O.L. J. 45= A.I.R. 1923 Oadh 89. 


—8. 6 — Death o( minor. 


5ttil 6y rsversionarj/ heir for possession 0/ pro- 

periy sold— Limilalion. 

The mother and guardian 0! a minor sold certain 
property belonging to the ward in 1873, and, the 
ward haying died an infant in 1879 or 1880, 
she succeeded to his other property and died in 1921 
without taking steps to set aside alienation A 
reversionary heir instituted a suit in 1922 to re- 

cover possession of the property sold from petaona 
holding under the original vendee: 

Held, that the gdt was barred by Umliatlon 
because of S. 6 (8) read wi^h Art. 44 of the Llmltv 
tion, Aot. Tne suit became barred on the lama of 

tandlog the faot that ie wai enooeeded by a 
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LIMITATION ACT (1908), 8. 6-Death of mUor. 

heir. 18 Mad. 193 ; 4 M L.J. 275, Foil. (VenkaUi- 
subba Rao, J.). RiUIAH v. Bbahuiah. 

^ 69 M. L. J. 196. 

In a suit for possession, where a minor 

dies before attaining majority his representative 
would have either the total period of 12 years from 
the date of acorukl of the cause of action or three 
years from the date of the minor’s death, which- 
ever is greater. (iJyucs and i£ukerji, JJ.). AnantoO 
V. Rambup Tiwari. 87 I.C. 315 = 

6 L R.A. Civ. 284 = A.I.R. 1923 AH. 692. 
— B. 6— Determining age. 

^medical evidence is not of much help in deter- 
mining age. 

Medical evidence in oases of age of a party to a 
suit which falls to be decided for purposes of limi- 
tation cannot throw much light because from its 
very nature it is based on oonjectores only and it 
oannot possibly be looked upon for the purposes of 
determining with preciaion the exact age of a parti* 
cular person. In oases when limitation is pleaded 
in defence, a difierenoe of even a single day settles 
the fate of the case one way or the other, and no 
doctor, however conscientious and competent he 
may be, can give the precise age of a person so as to 
enable the Court to determine the exact date of 
that person’s birth. {Tek Chand and Agha Haidar, 
JJ.). ZiNDA V. UT. ROSBNAI. 113 I.C. 53 = 

10 L. L. J. 183 = A.I.R. 1928 Lah. 250. 

—8. 6— Execution application. 

A minor in whose favour a decree is passed 

can execute the same at any time within three 
years of his attaining majority. 16 Bom. 536, Foil. 
(Mirea and Broomfield, JJ.). Baukbishna t>. 
Kamchandba. 32 Bom. L. R. 1093. 

Section 6, Lim. Act, governs S. 48, C.P.Code, 

and an application for execution falling as it does 
under S. 48 is saved by S. 6, Lim. Act, from being 
time-barred. 16 Bom. 586, Foil. ; 87 Mad. 186 and 
37 All. 638. Not foil, (Afirza and Broomfield, JJ.). 
RAMKR 18 HNA VlTHAL KULKARNI V. RAM CHAN- 
DRA Dattatbeya Garawabe. 

A. 1. R. 1930 Bom. 508. 
Where a minor decree-holder makes an ap- 
plication for execution oi his decree after he attains 
majority the period during which he was a minor 
shall be deducted for the purpose of computing the 
period of limitation. 9 Cal. 181; 82 Cal. 129 
(P.C.) ; 16 Bom. 536. Rel. on. (Jai Lai, J.). PADHA 
MADHO Prasad o. Ghanayo lal. 

117 I. C. 909=30 P. L. R. 398= 
A.I.R. 1929 Lah. 661. 

% 

—Where execution application is put in by the 
next friend of the minor beyond three years since 
the previous execution application, also by the next 
friend, such application is not barred by limitation 
because Ss. 6 and 7 import that during minority 
the operation of Limitation Act Is suspended. 
1 Cal. 226 (P.C.) and 9 Cal. 181, Rel. on. {Wal- 
lace and Afadhavan Nair, JJ). ManNARSWAMI 
AYYAR V. Ramaswami Nayakkan. 

119 I.C. 39=1929 M.W.H. 198= 
30 M.L.W. 361 = A.I.R. 1929 Mad. 394. 

An application for the continuance or revival 

of a previous execution proceeding struck ofl or 
suspended for no act or default of the decree- 
holder is governed by Art, 181. Such an appHos^ 
tion is substantially an application for the execu- 
tion of a decree within the meaning of S. 6 of that 
Act, which protects the minors, so long as the 
disability .'Continues, and postpones the commence- 
znent of tho period ol limitation till the data on 


LIMITATION ACT (1908), 8. 8-PerIod fof lalt. 

which such disability ceases. {Kanhaiya Lai, J.C.), 
Akhtab HUSSAIN V. QODBAT ALI. 80 I Q 778= 

26 0.C. 206=11 O.L.J. 133= A.I.R. 1924 0adh31. 
— S. 6 — Execntlon proceedings. 

Under 8.6, the last date for a minor decree- 

holder to apply in execution is within three years 
after attaining majority. The guardian of a minor 
can also apply in execution at any time during the 
minority even though his previous application is 
more than three years old. 9 Cal. 181; 23 Cal 374- 
20 Cal 714 and 22 All. 199 (F. B.), Ref. {Madgav- 
kar and Barlee, JJ.), KASHINATH RUABAM 
SOMANI V. GOVIND SHANKAB JlNSIWALLA. 

32 Bom. L.R. 1299= A.I.R. 1930 Bom. 593. 
—8. 6— Filing award. 

An application to file an award does not 

become a suit by the provisions of Para, 20 (2), 
8ch. It.C.P. Code ond hence the applicant cannot 
claim the benefit of S. 6. {Pratt and Can, JJ.). 
Ma Thein Tin v. Maung ba Tran. 76 I.C. 493= 

I Rang. 256= A.I.R. 1923 Rang. 226. 
—8. 6— Idol OP math. 

The only disabilities which save the opera- 
tion of the Limitation Act are those which are 
created by the statute itself, 8. 6 of which recog- 
nizes only three classes of persons as beiog under 
legal disability, namely, a minor and insane per- 
son and an idiot, and does not include idol or 
math. 28 1. C. 818; A. I. R. 1918 P. C. 130; A. L R. 
1926 Cal. 65 and 47 I. C. 122, Ref. {Wort and Fazl 
AH, JJ.). Naubangi Lal V. Ram Charan Das. 

II P.L T. 403=A.I.R 1930 Pat 435. 
— S. 6— Insanity, what is. 

Per Shah, /.—To ba in a state of great mental 

weakness on account of serious injuries is not a 
sufficient condition to constitute insanity within 
the meaning of S. 6. {Shah, Ag. C. J. and Crump, 
J.). ABDULLA Mahomed v. a.M. zulaikhi. 

84 I.C. 796=25 Bom. L R. 1333 = 
A.I.R. 1924 Bom. 290. 


•8. 6— Interpretation. 

‘Alteration of words— Effect 


The effect of the substitution of the words “make 
an application for execution of a decree’’ In 8, 6 of 
the present Act in place of the words ‘make any 
application’* in S. 7 of the ol(i Act, is that the 
privilege enjoyed by a minor of making an appli- 
cation within the prescribed period after the cessa- 
tion of disability has been taken away, and now 
any application by the minor except an application 
for the execution of a decree has to be made within 
the prescribed period from the time when the right 
to apply accrued. (J5. B.Ghoseand Panton, JJ.). 
Khondkar Mahomed Sahib u. Chandra 
Kumar MUKERJI. 122 I. C. 201=49 C.L.J. 362= 
33 O.W.N 519 = 98 Cal. 1117 = A I. R. 1930 Cal. 34. 
—8. 6— Local acts. 

Section 6 applies not only to period of 

limitation prescribed by that Act but also to any 

period prescribed by a special or local Act. 

{Ballifai, A.J.C.). SHANKARGIB GURU o. 

CHINNOJI. 71 I-C* 140-6 

l.I.R. 1923 Nad. 164. 


8. 6— Period for salt. . 

•The period of limitation prescribed for a suit 


the nature to which the provisions of Ss. 6.7 and 8 
the Limitation Act apply must bo taken to be 
B period reckoned on the basis of the time 
)vlded for by the schedule and also of the provl- 
ins of S. 8 of the Act. {Watir 
ndall. A.J.C.). bans BiHADUB SmaH »• 

T TTnAii 81 h 0. 484*11 0* Ii* •• 

J KUAR. 81 « 383^ 
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^IlflTATlOH ACT (1908), S. 6— Perion In em< 
bryo. 

*^S. 6~Pepaoii in embryo. 

Where a cause of action accrued to a person 

vrben he was in embryo, he cannot get the advan- 
tage of 8. 6 as he oaaaot be deemed t.o be a minor 
ia existence on the date of the couception. 2 U. P. 
I..R. (Lah.)89aDdl73P.W.R. 1912, Ref. [Shadi 
Lai, G.J. and Bkide, J.). MahOMED Kbai« v. 
AHMAD Khan. 116 I.O. 545= iO Lab- 713= 

30P.L.R. 737=A.I.R. 1929 Lah. 2S4. 
— S. 6— Frinolpaland agent. 

— " —Where an agency does not terminate with 
Che death of the principal but terminates with the 
completion of a transaction which has occurred in 
Che lifetime of principal, the terminus a quo for 
limitation under Arc. 89 begins from the comple- 
tion of the transaction and the minor olaiming 
through the principal, an amount credited to the 
name of the principal in a firm account, cannot ask 
4he help of S. 6. (Johnstone, J.). EamJE ilAL- 

Kabaim Das v. gulzaba Sihqh. 

A.LR. 1929 Lah. 883. 
— B. 6— RestitatioB proceedings. 

Sections applies to an application made 

■under S. 141, G. P. Oode. (Wazir Sasan and Bata, 
JJ.]. Sant Sahai v. Chhutai Kosni. 

92 I.C. 23=13 O.L.J. 731=1 Luck. 40 = 
3 0.W.N. 05=A.I.R. 1926 Oudh 199. 
—8. 6— ReveFsioners. 

■ ' ' ‘The right to sue for a declaratory decree is 
vested in the whole body of reversioners in existen- 
■oe at the time of alienation jointly and severally 
And time begins to run simultaneousiy against them 
aU and no subsequent disability stops it. 22 Ail. 
83 (P.B,), i)Ms; 21 P.W.R. 1907; 22 P. R. 1907 ; 
•41 Mad. 659 (F.B.), Foil. (Broadway and Jai Lai, 
JJ,). CUIBAOH Din V. ABDULLAH. 90 I.C. 1022 = 
6 Lah. 403 = 26 P.L.R. 693=A.i.R. 1925 Lah. 634. 
6— Right to extension. 

—^Where any Courtis of opinion, on the true 
^onstruotion of a document, that it is taken in the 
name of a miaor or in the name of a minor acting 
by bis guardian; then the minor has got three 
years from attaining his majority within whioh to 
bring his suit on the document. But if on the 
other hand, a Court is of opinion that the docu- 
ment la taken solely by the guardian, then that 
Axtended period would not be open for the benefit 
■of the minor. 28 Mad. 205, List.; A. I. R. 1924 
Bom. 468, Ezpl; 10 Bom. 241, Foil. (AfaWen, G.J, 
■and Percival, J.). PaNDHABINATH MANIKSHBT v. 
AJAMEHA SABDABiiHA. 100 1.6.95 = 

SO Bom. 831 = 28 Bom.L.R. 1431 = 

A. 1. R. 1927 Bom. 61. 
——The extended period under 8. 6 oan only be 
claimed by a person entitled to institute the suit 
■at the time from whioh the period of limitation is 
4o be reckoned . 22 P. R. 1907 ; 103 P. R. 1907 and 
A.I.B, 1925P,C.33, Foil. {F/ordeand Campbell,JJ,), 
SARAUOD V. SOLABAT. 97 I.C. 433 = 

8 Lah. 19=28 P.L.R. 283=A,I.R. 1937 Lah. 97. 

A person cannot take advantage of his 

minority when limitation has already begun to ran 
before his birth. A. I. R. 1925 P.O. 33, Foil. 
{KanhaiyaLal and Boys, JI.), Natha Mal v 
JHDNAI LAL. 94 1.0. 180 (AU.). 

— — ~A suit on a promissory note taken by the 
guardian of a minor most be Instituted by the 
«nardian , within three years of its date. Seotion 6 
has no applioation to sooh a suit. {Maeleod, 0,J 
/O. VlBHNO KABATAN «. KB3HAO 

, 8t*I.0 «*=26.Bom.L.R.Ua=, 

.f . . Ms** 
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LIMITATION ACT (1908). 8. T> 

holders. 

— S. 6— Betting aside oompromisedeoveo* 

Minor must sue within three years of hi* 

becoming major, even to set aside a oompromlse 
decree saootioned by Revenue Court. [Le 
noi, /.). THI Raj V. KheadSI. 77 I.C. 588* 
22 P.W.R. 1923=A.I.R. 1924 Lab. 427. 

—8. 6-“Tran8feree of minor. 

An assignee cannot take advantage of S. 6. 

A.l.R. 1924 Oudh 885, Ezpl. (Simpson, A. J. 0.). 
SiTLA Box Singh o. Ram Newaz. 90 I.C. 711= 

2 O.W.N. 811= A.l.R. 1926 Ondh 20. 

Transferee cannot take advantage of S. 6. 

The general principle of law is that transferee 
from a minor cannot claim the benefit of S. 6 of 
the Limitation Act. 

The transferee cannot, therefore, maintain a knit 
there being no reason for the dietinotion between 
a suit brought on the date of the transfer and a 
suit brought on a subBequeat date. As soon as the 
transfer is made the special privilege which ia vest* 
ed in the minor is extinguished. 9 Cal. 663; 
42 Mad 637, Foil.; 40 Bom. 564, Duf. (Daniels 
and Lyle, A.J.Cs.). Mdhamad NurSHAN v. 
LACHMI NABAYAN. 66 I.C. 101=9 O.L J 88= 

A.l.R. 1922 Oudh 31« 

— S. 7— Applicability. 

Section 7 does not apply to the oase of a salt 

by minor to set aside alienation by a de facto guar* 
dian. (Findlay, J.C.). Mahadbo v. SOMAJl, 

99 I.O. 1050= A.l.R. 1927 Nag. 145. 

-8. 7— Idol. 

Seotion 7 is not applicable to a suit to set 

aside an improper alienatiou by a shebait of the 
property belonging to a Hindu God, as the god 
cannot be deemed a perpetual minor for the pur- 
pose of limitatiun. 87 Cal. 885 (P.O.), Del* on and 
. 32 Cal. X29 (F. 0.), Ref. and Expl. (Dalai and 
Boys, JJ.). CHITAR MAL v. FANCBULAL. 

93 I.C. 652=48 AU. 348=24 A.L.J. 351= 

A.l.R. 1926 All. 392. 

— 8. 7~-Iiitdppr6tatioa. 

Seotion 7 refers back to S. 6 to whioh' it serv* 
es aa an appendix and the words '‘suoh disabili- 
ty*’ in S. 7 means a disability of a kind whioh is 
of (he nature and existed at the time, referred to in 
the preceding seotion. (Dantafs and Lvle, A./.Os,), 

Ohoshey Sinqhv. hobdeo Singh. 64 LG. 757= 
8 0. L. J. 667=24 O.C. 330=A.l.a. 1921 Oadh 196. 
— S. 7 —Joint decree-holders. 

' —Where a joint decree for possession of land 
and demolition of a oonstruodon is passed ia 
favour of a major and a minor althoagh their in- 
terests were distinct and separate, the major 
cannot give a valid disoharge for the minor and, 
therefore, an ezeoation applioation by the minor 
within three years from attaining majority is not 
barred. (Sulaiman. Ag. 0. J, and Weir, J.). 
Ohibanji Lal V. Ram Sard?. ii8 I.C. 223= 

1929 A.L.J 72=A.I.R. 1929 All. 267, 

Succession cerliyicofa under Aet VII of 1889— 

Concurrence of aUdecreo’holders necessary. 

Adult oertifiaata-holdare ace not oompetent to 
give a valid disoharge to the jndgment debtor 
without the oonoorrenoe of the minor deoiM- 
holders. 

Where the oertifloate under Aot VU of 18^ 
was issued in the name of all the deotee-holden 
and where the deoree was passed intha name of 
the adult son andi the widow: of a deoeased pac«A 

adult brothaf aa thalrguardiim. i .v a 
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LIMITiTION ACT (1908). S. 7-JoInt decree- 
holders. 

Held : Suhrawardy, J. (Contra)— Section 7 of the 
Limitation Act contemplates a case where a decree- 
holder holds such a legal character as to be able in 
law to give discharge on behalf of his co-deoree- 
holders. 17 A.L J. 649, Foil. (fValmsley and Suhra- 
wardy, JJ.). BiLWAB BiBI v. MAHAMED Habtbar 

RAHUAN. 84 I.C. 201=31 Cal. 866= 

, A.I.R. 1924 Cal. 710. 

^Where two of three joint execution creditors 

are minors, the other execution creditor who is sui 
juns is not competent to grant a valid discharge 
80 as to bind the interest of the miners, (\foii 
Sagar, J.). THE COURT OF WARDS OF NAWABZADA 

Muhammod Zulifqab ali Khan t>. abbar ali 

78I.C.283=A.IR. 1924 Lah 681. 
— S. 7 — Joint Hinda family— Adverse possession. 

Where co-parceners other than the father or 

the manager are suing, a limitation runs even 
against a minor member of a joint Hindu family 
as regards adverse possession if his father who was 
joint with him was a major at the time that the 
adverse possession began. A.I.R. 1926 P.C. 16, Dist. 
(ffarrison and Dalip Singh, JJ.), Sharau Singh 
w. SADHD Singh. llOI.C. 293= 

A.I.R. 1928 Lah. 484. 
— S. 7— Joint EInda family—Decree in favour 
of. 

■ Whether a valid discharge for payments 
made by the judgment-debtors can be given by a 
manager of joint Hindu family acting as guardian 
having regard to 0. 32, R. 6, depends upon the 
construction of the decree. 

When the decree dispenses with the separate 
application and sanction which might otherwise 
be necessary and allows manager to receive the 
amount so long as he furnishes security, the 
manager is competent to grant discharge in favour 
of the minor and he is uot entitled to benefit of 
8. 7. A.I.R. 1929 Bom. 13; A.I.R. 1921 Bom. 289; 

41 AH. 435; 31 All. 156: 36 Mad. 295 (P.C): 
A.I.R. 1926 P.C. 16; A.I.R. 1928 Mad. 42 and 
38 Mad. 118, R^f.; A. I R. 1925 Mad. 78,|Disf. {Mad 
gavkar, J.). Mcrlidhab Laxman v. Srivrau 
Sadashib. 121 I.c. 446=31 Bom. L R. 963= 

A.I.R. 1929 Bom. 382. 

■ The manager of a joint Hindu family 
can give a valid discharge without the coa- 
ourrence of the minor members of the family in 
the case of an application to execute .a decree, just 
as he can In the case of a suit and the mere fact 
that one of the members is a minor will not prevent 
time running against all the members of the 
family. 41 All. 435; A.I.R. 1921 B:m, 289; 

42 Bom. 277 and 21 M. L. J. 1083. Foll.\ 

20 Bom. 383, Disf. and 34 Bom. 672. Not foil. 
{Fawcett and Mirza, JJ.), SUPDU DAULATSiNGH 
V. Saehabam RAMJI. 110 I.c. 276= 

32 Bom. 441=30 Bom. L.R. 537= 

A.I.R. 1929 Bom. 13. 

—^^—Decree-holders not proved io be members of a 
Joint Hindu family.— The adult alone cannot give a 
valid discharge. 

A joint decree was passed In favour of three 
persons, two of whom were minors. It was not 
proved that the decree-holders were members of a 
joint undivided Hindu family, nor whether they 
were living under the Mitakshara or Dayabhaga 
School of Hindu Law, nor whether the major 
member was acting as karta of a joint Hindu 
family of which the decree-holders were members, 
Held, that the adult member was not able to 
give a discharge to the judgment-debtors within 


LIMITATIOH ACT (1908). S. 7-JoInt Hlad» 
family -Granting discharge. 

S. 7, Limitation Act. 2-5 Mad. 26; 7 All. 813 (P.B.)- 
27 Bom. 292; 28 Mad. 487; 28 Cal. 465; 26 Mad. 431 
(F.B.); A.I.R. 1916 P. C. 148; 36 Mad. 296 (P.O.); 
A.I.R. 1925 Mad. 78 and 31 All. 156. Ref {Page and^ 
Graham, JJ.). JuOAL KiSHORE Debi v. B\IDYA- 
NATH. 104 I.C. 668=47 C.L.J. 38= 

32 C.W.N. 192= A I.R. 1927 Cal. 952. 
— 3. 7 — Joint Hinda family — Decree In favour of 
minor. 

Hindu father acting as next friend of plain- 
tiffs cannot give a valid discharge •, nor can eldest 
among brothers— Extension of time is available. 

Where Hindu father aod his minor sons sue, the' 
latter suing through the former as next friend, the 
period of limitation for execution of decree runs- 
again.^t e.aob son from the date oi the majority. 

Where a decree was obtained in a suit in whiolL' 
the plaintifis were a father and his three sone 
and the three sons were described on the face of 
the proceedings as suing through their next friend, 
and guardian, the first platntifi, i.e., the father 
and where the father died before execution. 

Held, that an execution application taken out by 
the eldest eon within three years afUr bis attain- 
ing majority was not barred though more thao 
three years bad passed after the passing of the 
decree, since neither the father nor the eldest son 
could give a valid discharge for the defendant, 
Held, further that so long as one of the decree- 
holders was a minor no question of limitation 
really arose in the oase. {Ccmtls-Trotter, C.J, and: 
Ramesam, J.). LSKSHMANAN CheTTY v. SUBBIAH 
CHETTY. 82 I.C. 785 = 47 Had. 920= 

20M.L.W 342=35 M.L.T. 92= 
1924 M.W.N. 773= A.I.R. 1925 Mad. 78= 

47 H L.J. 389, 


—8. 7— Joint Hindu family— Granting discharge. 

Time cannot be extended under S. 7 in a suit 
for accounts where, although on>^ of the plaintiffs is 
a minor the other o.%a give a valid discharge on 
behalf of both. 

Plaintiffs formed a joint Hindu family. Oner 
of them was a minor but the other was the 
manager of the family as well as his certificated 
guardian, 

Held, that the elder plaintiff could give valid 
discharge in either of bis capacities and no time 
could therefore bo extended. A.I.R. 1916 ?. C. 148 
and 6 O.L.J. 383, Dist {Cammtade and S K. Qhose, 
JJ.). asdtosh GaosEt). SASHi Mohan. 

115 I 0. 354=480. L.j. 655= 
A I.R. 1929 Cal. 165. 


The Manager of a joint Hindu family, being 

lomber of a joint Hindu family, can give a valid 
ischarge on his own behalf and on that of a minor 
robber, aud therefore the minor cannot take ad- 
antage of S. 7. 41 All. 435, Foil. {Kanhaiya Lai 
.rd Ashworth, JJ.). RADHA KANT SHUKUL 
lUTAI MiSIR. "4 I C. 922 (All.). 

•A joint elder brother in a Hindu family te- 


resents the entire family and cr-n therefore give a 
ischarge within the meaning of S. 7 on behalf of 
is minor brother. 41 All. 43>, Foil. {Mukerji and 
lows. JJ.). SHIAM LAL y. MOOLCHAND. 

87 I. C. 177=6 L.R A. Civ. 299= 
A.I.R. 1925 All. 672. 

■Every adult brother in a Hindu fam^y is not 


tcessarily manager — The question is one of fact » 

\ust be alleged and proved as a f<ict. , » n 

It cannot he predicated of every Hindu 
lat an adult brother, as soon as he beoomeB niajor 
Boomes the manager and therefore neoess y 
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LIMITATION ACT (1908), 8. 7 — Joint Hindu 
(oinHy- Receipts by a&oager. 

competent to give dieobarge. Paymentto onemay 
sot in every case operate as full discharge. This 
depends upon several questions ol fact and upon a 
Tsrieiy of oircumstancefl varying with different 
families, and unless the necessary facts are proper- 
ly alleged and proved by the party who wants to 
deprive the person under disability of the benefit 
of S. 6 of the Limitation Act the claim cannot be 
thrown out as barred by limitation. 

Unless the questions as to whether the major 
brother was or was not a manager, as a fact and 
whether, and if so when, he became capable ol 
giving diicbarge without the oonourroDoe of others, 
and whether the right of suit was of such a nature 
as could be enforced jointly, are decided as ques- 
tions of fact, it is not possible to decide upon the 
applicability or otherwise of the first orihe second 
part of S. 7. {Kinhhede, A. J. C.). Shampuri v. 
BAMCBANDBA. 88 I.c. 268=A.1.R. 1929 Mag. 38S. 

—8. 7 — Joint Hindu family —Receipts by maita~ 
ger. 

— The managing member of a joint Hindu 
family can give good receipts on behalf of the 
family, which will bind the family. 81 All. 519 ; 
88 Mad. 118; 45 Bom. 146, Poll. [Daniels and 
Dalai, JJ.). Baijnath v . Ram Bilas. 80 I G. 12= 

9 L R.A. CiT. 386=A.1.R. 1924 All. 738. 

■“S. 7— Joint Hindu family— Redemption snit. 

' " Major member not filing suit Jor rsdernplion 
in time — Minor number is not barred. 

The right to redvem a mortgage of joint family 
property vests in all the members of the family 
whoever is the manager, and It is difficult to see 
bow the right of a minor member to redeem, which 
was inexistence during hts minority could be de- 
feated by the foot that a major member did not file 
a suit to redeem within the period allowed to him. 
A suit for redemption of a mortgage, limitation of 
whioh expired during the minority of the two sons 
of the deceased mortgagor, brought three years 
aftor the attaining cf majority of the elder brother 
but within three years of the attaining the majority 
of the younger brother, is not barred, (iifacleodi 
C.J. and Shah, J.). Bai Kbval v. Madbu Kaba. 
64 I.O. 972=46 Bom. 536=23 Bom. L-R. 1191 = 

A.l.R. 1922 Bom. 319. 

— S. T-Joint Hindu family— Running of limita- 
tion. 

— Where a cause of action accrues to two 
brothers ol a joint Hindu family when they are 
minors, limitation runs from the date on whioh 
the elder of the two becomes major. [Oldfield 
and Phillips, JJ.), Kuppdsamt Iyengar v. 
KAMALAMMAL. 59 I.O. 662=43 Mad. 842= 

12 H.L.W. 243=39 H.L.J. 379. 

~8. 7— Joint Hindu family— Sotting aside alie- 
nation. 

" " The right to impeach an alienation by father 

or manager of a joint Hindu family is an indlYidual 
right enjoyed severally by each of the joint 
mombers of the family, and consequently a suit by 
one of the several members of the family la maln- 
tdlnable, and if certain members are minors on the 
date of alienation any one of such minor members 
can bring the suit within three years ol his date of 
majority. 41 Mad 102; 48 Bom. 483; 8 A.L.J;. -788* 
81 All. 168 and A.l.R. 1926 (P.O.) 16. Ms/.; 34 All. 
649, JMsf. (Mukerji end Bmnet, JJ,), SbeokaN' 
^DAM PRA8J0 0. H<p. Taeibam BlBI. 

‘ ' 1980 A.L;J. 888^A.LR. 1980 All. 861. 


LIMITATION iOT (1908), 8. 7 — Joint Hindis 
family— Setting aside allonatlon. 

■■■ Declaratory suit hy major mamber—Ti^^ 
barred suit by major plaintiff — Suit barred a^ainfi’ 
minors as ioell. , 

Plsintifis brought a suit for declaration to tno 
efieot that a mortgage-deed executed by theiff- 
deceased guardian during their minority was nob 
binding on. them. PlaintiSs were members of S' 
joint Hindu family. One of them was major whilo 
rest of them were minors. The major plaintiff wa» 
the managiog member of the joint family and the 
suit was filed by him on bis own behalf and on- 
behalf of the minors. He had, however, filed the 
suit more than three years after the attaining of 
his majority, 

Held, that the suit of the major plaintiffs and so 
also of the minors was barred by limitation as the 
manager (the major plaintiff) could give a valid 
disoharge and acquittance of the olalms withoulr 
the ooDourrence by the minor members. 38 Mad. 
118 and A. I. R. 1921 Bom. 289, Poll.; A.l.R. 192& 
P.O. 16, Expl. and Disi.; 31 All. 156, Jla/. [Addison, 
J.}. Luta ram V. Shiv Ram. 114 I.C, 59^ 

A.l.R. 1929 Lab. li. 

If the eldest brother, who Is naturally the 

managiug member of the jolntfamlly, does not brin^ 
a Buit within time to set aside an alienation, any 
suit by a younger brother would be barred inasmuob^ 
as the suit is barred against tha elder brother. 
88 Mad. 118, PoU.; A. I. B. 1926 P. C. 16, Cons.. 
(X>svodoss and Jackson, JJ.). KOLA SUBATYA «. 
Kola Subamma. 106 1.0. 863=1927 M.W.N. 911= 

A.l.R. 1928 Mad. 42»53 M.L.J. 677. 

A suit brought by the younger son to recover 

property of his lather passing to a third peraoii< 
after the father’s death within three years of at- 
taining majority is not barred by limitation, 
although the elder son attained hia majority moio- 
than three years earlier and had taken no steps to 
question the alienation, (Daniels, /.). LaohHMAK 
PRASAD V. SALU SAIilE OBAND. 98 l.G. 608= 

A.l.R. 1927 All. 188. 

■ A suit brought by some eons within three 
years of their majority, to set aside alienation by 
father is not barred though one of the sons had 
long before three years reached majority. 
16 Mad. 436 and 88 blad. 118, impliedly overruled. 
(Afr. Ameer Alt.) JAVAHlBSlKQH v. UDAIPAB- 
SASH. 93 I.C. 216=48 All. 192=53 I. A. 36= 

24 A L.J. 97 = 1926 M.W.N. 191= 

3 0.V.N. 365=48 0 L.J. 371= 
28 Bom. L.R. 891 = 30 Q.W.N. 698= 
A.l.R. 1926 P.O. 16=50 M.L.J. 344 (P.C.)^ 

Alienation by father— Elder son offaining 

majority but not quesltoniny it—Suit by younger son- 
toithin three years of Ms attaining majority is not 
barred. 

A suit brought by the son within three yeara of 
his attaining majority to avoid the sale efieoted by 
hia father is not barred by limitation although th» 
elder son attained hie majority mote than threu 
years earlier and had taken no steps to queatloxt- 
the alienation. A. 1, B. 1936 P. 0. 16, Foil. (DetM- 
doss and Wallace, JJ.). Karayaba Naiqkbh 
VENEATASWAM l NAICEEV. 98 I.Q. 31= 

24 M.L.W. 475=1926 M.W.N. 767= 
A.l.R. 1926 Mad. 1190=61 M.L.J. 8i5. 
— -Right to ohetUeage alienation is a |>ersotia^ 
right of every eo^pareener. 

The right of avoidance, or of ohallenglng as. 
alienation is a pereonal right whioh every oo*nac^ 
oener enjoy a In virtue of his position aa gueb. 
oensB in ajoint family ovrning joinh\ OK-a&Matnde 
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XIMITATION ACT (1908), S. 7-Jolat Hindu 

family— Setting aside alienation. 

poperty and its noD-enforoement does not depend 
upon the sweet will of any particular individual. 
It is the birthright of every member and cannot be 
therefore taken away by anything done or omitted 
to be done by another member of the family unless 
that another oan bind the other. A minor co-par- 
oener is not bound by the mere failure of the major 
co-parcener to avoid the alienation within 3 vears 
of his attaining majority, especially where 'it is 
found to be not supported wholly by necessity 
and therefore nob binding as against him. [Kiri' 
“khede, A.J.C.). SHAMPURI v. RAMACHANDRA. 

88 I. G. 268 = A.I.R. 1923 Nag. 385. 

Suit by minor sons to set aside mortgage of 
ancestral property by father—Minor brother of 
vendor living at the time of mortgage~-8on8 can 
get no beneht thereby. 1 Lah. 558, (Wilber- 

/orce and Abdul Qadir, JJ.). BEB SiNOH v. HAZARA 
Singh. 63 I.c. 760 = 3 Lah. 99 = 

A. I. R. 1922 Lah. 275. 

Rule explained. 

The plaintifis sued to recover possession of lands 
after setting aside the sale-deed passed by their 
mother during their minority. The plaintiffs were 
brothers, members of a joint family. One of them 
was more than 21 years of age and manager of the 
joint family when he filed the suit, 

Held, that he could have given a discharge and 
acquittance of all claims against the defendants 
without the concurrence of the other plaintiffs as 
manager of the joint Hindu family and so the 
entire suit was barred by limitation. 

Per Fawcett, J. — The main object of the Legis- 
lature in S. 7 is to limit the indulgence which is 
otherwise given to minors, so that if there are seve- 
ral minors who can claim the benefit of S. 6, that 
-ooncession does not extend to cover the whole 
period of time up to the youngest of the minors 
becoming a major, but oan only be availed of by 
the eldest of them. 31 All. 166, Z)ws. from-, 38 Mad. 
118, Foil. (Macleod, C. J. and Faxocett, J.). Bapg 
TATYA 0 . BALU RAVJI. 59 I. C. 759= 

45 Bom. 446= A. I. R. 1921 Bom. 289. 
— S. 7— Hahomedans. 

■ Suit to recover dower by sons. 

The right to recover dower of Mahomedan lady 
descends to her heirs. The position of the sons 
qua their right to the dower debt is not that of 
joint tenants but is that of tenants-in-oommon. 
Whore the right to recover the dowot debt was in- 
herited in part by the debtor himself, viz., the hus- 
band, 8. Twill not apply to a suit by the minor 
Bone on attaining majority. 7 All. 313 (P.B.), ZJtsf. 
(Sen and Niamatullah, JJ.). Mahammad ZAHUR 
AhSANW. MT. MAIMUNA. 116 I.c 481 = 

1929 A.L J. 284 = A.I.R. 1929 All. 142. 

Individual right to set aside alienation by 

father. 

The rights of Mahomedan co-heirs to set aside 
alienation made by father are independent of each 
other. The fact, therefore, that the eldest brother 
of the minor plaintiff oan no longer sue does not 
Affect the right of the plaintiff to sue. A. I. R. 
1926 P. C. 16. Bel. on ; A. I. R. 1921 Bom. 289 end 
88 Mad. 118 (F.B.), Disf. {Addison, J.). GhoLAM 
Rasul v. Hussain Beg. 122 I. C. 92= 

A. I. R. 1929 Lah. 582. 

■ Joint decree — Minor daughters — Time ex- 

tended. 

One of several minor Mahomedan daughters, 
who are joint decree-holders, cannot, afterattain- 
^ng majority give a discharge without the oonour- 


LIUITATION ACT (1908), S. 8-Peplod for inlt 

rence of others. Section 7 will, therefore, apply 
and time will not run against any of them till all 
of them become major for the purpose of the exe- 
cution of the decree and it would make no differ- 
ence that there was a next friend who had 
in-tituted the suit on minor’s behalf. A. I. R 
1929 Lah 14, Oisf. ; 38 Mad. 118 ; A.I.R. 1921 Bom’ 
2S9; A.I.R. 1928 Mad. 42; A. I. R. 1926 P. C. 16. 
Ref. {Addison, J.). Pazal Tlahi v. AISHAN. 

119 I.C. 234=A I.R. 1929 Lah. 467. 
—8. 7— Period for suit. 

• - — The period of limitation prescribed for a 
suit of the nature to which the provisions of Ss. 6, 
7 and 8 of the Limitation Act apply must be taken 
to be the period reckoned on the basis of the time 
provided for by the schedule and also of the pro- 
visions of S. 8 of the Act. [Watir Hasan. J.C. and 
Kendall. A. J. C.). BASS BaH^DOR SINGH v. MT. 
Sakalraj KUAR. 81 I.c. 484=11 0 L J. 297= 

A.I.R. 1924 Ondh 385. 

— S. 7— ReYePSloners. 

Section 7 does not apyly to the case of rever- 
sioners. 

The plaintiff brought a suit within three years of 
his attaining majority to set aside an alienation 
made by a limited owner. At the time of the alie- 
nation he was an infant and there were two persons, 
one his brother and another a cousin, who could 
have challenged the alienation. They did not 
choose to challenge it and the plaintiff’s suit was 
more than twelve years after the date of alleuatioa. 
Held, that the suit was barred. {Devadoss, J.)- 
NEELAKANTAMIER V. Chinnu ammal. 

99 I.C. 668 = 25 M L W. 161 = 
A.I.R. 1927 Mad. 216=32 M L.J. 13. 


— S. 7— Scope. 

Section 48, C.P.Code, is not a rule of limi- 
tation and does not imply that running of time 
will not be suspended against a minor, because 
S. 48 cannot override, S. 7, Lim Act which defi- 
nitely says that time will not tun. [Wallace and 
Madhavan Nair, JJ.). MANNABSWASII AYYAB v. 
Ramaswami NAYAKKAN. 119 10.39= 

1929 M.W.N. 158 = 30 M L W. 361= 

A.I.R. 1929 Mad. 394. 


S. 8— Alienation by Hindu father. 

—A suit brought by younger son to set aside 
ienation by father within three years of his at- 
ining majority, though, the elder son had attain- 
majority more than three years earlier and had 
lowed his claim to set aside the alienations to 
loome barred, is not barred, A.I.R. 1926 P C. 16, 
oil ■ 16 Mad. 436 and 33 Mad. 118, Not foil.; 
IR 19-26 Mad. 1190, Re/. [Ku>naraswawi Sastn 
id Reilly, JJ.). Rajagopala u Srinivasa 
aghavA. 109 I.C. 572=51 Mad. 627— 

28 M.L.W. 311 = 1928 M W N. 708 = 
A.I.R. 1928 Mad. 1055 = 83 M.L.J. 30. 

S, 8— Cause of action In minority. 

•Where plaintiff is minor when cause of ao- 

* . tinrti 


1 arises time does not tun against him until 
lority is over. A.I.R. 1925 P.C. 33. Dist. (Af|*- 

ft and Niamatullah. JJ.). NIRMAN BAHADUR 
?ATEH BAHADUH SIKOH. 

,. 8— Period for salt. 

-The period of limitation 

* A V t 1 1.1 Af Qa b. i ouU 


—Toe penoQoi iimuttuuu • 

le nature to which the provisions of Sa. 6, 7 an 
the Limitation Act apply must Je 
period reckoned on the basis m«Uion8 

3d for by the schedule and also of^e P 

1. 8 of the Act. (Waeir Hasan, J. 0. and KendaU 
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UmTATlON ACT (1908), 8. 8— ReTi7&l of fight 

to toe* 

A.J.C.)* BANS BAHADUR SiNGH V. MT. SAKALBAJ 
KUAB. 81 I. 0. 484= 11 0. L. 3. 297= 

A.l.R. 1924 Ondh 383. 
•^8. 8^RevWaI of pigbt to sae. 

- - —Revival of right to sue may occur when pre- 
vious satisfaction nuUifud. (Case-lato fully dis- 
cussed ) 

OrdiDOtily limitation runs from the earliest time 
at which an action can be brought and after time 
has commenced to run there may be a reviTal of a 
right to eue when a previous satisfaction of the 
claim is nullided with the result that the right to sue 
which had been suspended is rti*animated. Whenever 
proceedings are being oonduoted between the par* 
ties bona fide in order to have their natural rights 
and obligations in respect of a matter finally set- 
tled the cause of aotion for an application or for a 
suit the relief claimable wherein follows natarally 
on the result of such proceedings, should be held 
to arise only on the date when those prooeedings 
finally settle such rights and liabilities {Ufookerjee 
and Suhrawardy, JJ.). Dwijendra Nath Roy v. 
JOOBB CBANDRA DB. 79 l.C. 520=39 O.L.J 40= 

A.l.R. 1924 Cal. 600. 

—8. 8— Bight to extension. 

' Where any Court is of opinion, on the true 
oonstiuotiun of a document, that it is taV'en in the 
name ox a minor or in the name of a minor aoting 
by bis guardian, then the minor has got three 
years from attaining his majority within which to 
bring his suit on the dooument. But if on the other 
hand, a Court is of opinion tbabthe document is taken 
solely by the guardian, then that extended period 
would not be open for the benefit of the minor. 
28 Mad. 305, Disf.; A I.R. 1924 Bom. 468, Expl.; 
10 Bom. 24], Foil. {Marten, C. J. and Porcitol, /.). 
PANDHABINATB MANIESHETH V. AJAMEHA 8AB- 
DABKH. lOU 1.0. 95=50 Bom. 831= 

28 Bom. L.R. 1431 = A.IR. 1927 Bom. 61. 
—8. 9~Appointment of Reoelvep. 

' -Where the Rt-ceiver, or the Proprietors, or 
both jointly, could take steps to recover khas 
possession, 

Held, the mete appointment of a Receiver could 
not prevent the statute of limitation running. 
{Ohatterjea atui Panton, JJ.). PANBAJ Mohan Rai 
0 , Bipin Bbhabi Ouaeladab. 76 I.o. 5ii= 

38 C. L. J, 220= A.l.R. 1924 Cal. 118. 
*^8. 9^Bxeoutlon proceedings. 

-Under the Indian Law and procedure an ori- 
ginal decree is not suspended by presentation of an 
appeal nor is its opeiation interrupted when the 
decree on appeal is one of dismissal. 

Where a decree* bolder purohases a property in 
execution but loses possession of the same in a 
separate suit by a third party, bis fresh application 
for execution or lor revival of execution, if one is 
maintainable, must be filed within three years of 
the' trial Court’s decree. (Sulaiman nnd Banerji^ 
Jj.). SALIG BaU MlSlRv, LAOHUAN Da8. 

107 I.O. 42=50 All. 211=25 A.L.J. 937= 

A.l.R. 1928 All. 46. 

• Injunction ordered by High Court conditionally 

on paying interest from dismissal of suit— rime for 
recovering interest runs from dismissal of suit. 

The respondents filed a suit calling in question 
the validity of petitioner’s dsoree against a common 
debtor N and for an injnnation to prevent peti- 
tioner from drawing an amount deposited by M 
The respondent’s suit was dismissed by the Subor- 
dinate Judge oa a2nd Deoembei, 1916 , and the 
Bigh Court ordered n new trial on 19th Ootober 


LIMITATION ACT (1908), S. 9~ReYertlQnen. 

1916. Previously on 28th January, 1916, the Higla 
Court granted an Injunction on condition that the 
respoDdents paid 9 per cent, interest to the peti- 
tioner from 22Dd December, 1915, the date of the 
dismissal of their suit by the Subordinate Judge, 
On 28th Ootober, 1919, the High Court finally dis- 
missed the respondents' suit. On Ist Ootober, 
the injunction was dissolved on an appeal to tha* 
Privy Council being abandoned. The petitioner- 
applied for execution together with 9 per cent, in- 
terest on 23rd February, 1922. 

The appellaat clearly could, from 22ndDeoember, 
1915 to 19th October, 1916 (at least) the ^te when' 
the High Court ordered a ro-trial, seek execution. 
It is extremely doubtful whether having regard to 
S 9, Limitation Act, any deduction ought to be- 
made in favour of the appellant and the applloatlon> 
must fail on the point of limitation. 27 All. 884, 
(P.O.); 28 Mad. 60 and A.l.R. 1919 P.O. 65 (P.C.),. 
Disf. {Odgers and Curgenven, JJ.). VBNSATAbAMA. 
AYYAB V. 8. 1. Bane op Tinnbvblly. 


1(J4 l.C. 750=1927 H.W.N. 529 = 39 M.L.T. S94=- 

A. 1. R. 1927 Msd. 987* 

Where the creditor fails to execute decree,. 

the time taken to prove his will cannot be exclud- 
ed in calonlating the period for execution of deoroe- 
{Duckworth, J.). F.N, Brown o.g.H. Paul. 

79 l.C. 284=1 Bur. L.J. 193=^ 
A. I. R. 1923 Rang. 98.. 

—8. 9— Exemptions. 

Exemptions not covered by Ss. 9 and 14 and 

the other seotions should not be imported hw 
Courts to relieve a party from the bat of limitation. 
{Abdul Raoof and Mali Sagar, JJ.), Hukam' 
OBAND o. SBABAB Din. 71 I.q igga, 

» . *I*«^®0=AI-B1924Lah.4O^ 

—8. 9--RoYerflloneri. 

^The right to sue for a deolantory decree Ir- 

vested in the whole body of leveraionera in exist- 
ence at the time of alienation jointly and severally - 
and time begins to run simultaneously against 
them all and no subsequent disability stops it 

21 P*W.R. 1907 ; 22 VS; 

(Broodujoy and. 

Ja%Lal,JJ.). OhibaoH DIN t). ABDULLAH. 

90 l.C. 1022=26 P.L.R. 695= 

SuU for possession— T*me, once begtne to ruts 

cannot stop ninntnp. 

The father of plaintiff filed a suit during the* 
lifetime of the widow to set aside alienations by 
her. Thejsuit was held to be not maintainable as 
he was held not to be the nearest heir, but another 
B. After the widow’s death B brought a suit to- 
recover possession of the properties. But he was 
found not to be a reversioner at all. Then plain- 
tia filed another suit for possession of the proper- 
ties mote than 12 years after the death of tha 
widow, 


AAWva*, wuaw WOdu 


av (TOKIUSS W lUT 

cannot stop running except in the partionUr ezoen 
tion mentioned in S. 9 of the Limitation Aot 
85 All. 227, FoU. {Phillips and Bowssam A \ 

V. Ranqanatha Rao ti. Rama Pandithar 

70 l.C. 448=16 M.L.W. «9= 
« . A.jt'S* 1923 Had. 108=44 M.L.J. ft7 

Suit to declare an adoption , invalid — Ifearex 
reversi(mer forbearing to suo-SuH by n«*l 
swnsr. 6om a/<aradoplion-WoA«AcoiwnJ oHSI 

declaration thatan adoption is In' 
valid Mp«,.ntaUv, Bult ,hl 

reversioner is entitled to brine on bXri# 
whole body of roTMsioneta. bom *ad Wb^,wi^ 
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limitation act (1908), S. 9 -Scope and effect. 

the period prescribed in Art. 118, and time begins 
to run from the time the adoption becomes known 
to the plaintiff. 

The fact that the nearest reversioner did not 
bring the suit because he had been bribed to give 
his consent to the adoption and that the next re- 
versioner was born after the alleged adoption and 
before the suit had become barred. under Art. 118, 
would not give him any fresh cause of action or 
stop time running which had begun to run against 
the whole body of reversioners from the date of the 
adoption. (Wallis, C.J. and Seshagiri Aiyar. J). 
PoLBPEDDi Venkata shivayya v. Polepeddi 
ADEMMA. 60 I. C. 98=41 Mad. 218 = 

A.I.R. 1921 Mad. 380. 

— S. 9— Scope and effect. 

Section 9 prescribes that once time has 

begun to tun, no subsequent disability or inability 
to sue stops it. (Suinifndrt and Banerji, JJ.), 
RUP Kishor y. Patrani. 25A.L.J. 801 = 

A.I.R. 1927 All. 818. 

9— Succession of limited owner 

Limitation having once commenced to run in 

the lifetime of a full owner cannot be taken to be 
euspended if he dies and Is succeeded by a limited 
owner. (Adami and Sen, JJ,). MT. Batisa Kueb 
V. RAJA Ram PANDEY. 92 I.C. 177 = 9 Pat. 441 = 

7 P.L.T. 393=1925 P.H.C.C. 343 = 

A.I.R. 1926 Pat. 192. 

S. lO—AdTerse possession. 

•Where trust property is being adversely 

• t I. X- A «« A K FX A P f.YT 111 LHA 


msaessed, a suit to follow such property in the 
lands of the adverse possessor will be barred after 
2 years The exception in S. 10 shows that the 
llaim may be defeated by adverse pOEsession. 
Lord Buckmaster.) SUBBIYA y. MD. Mdstafa. 
74 I.C. 492=40 C.L.J. 20=2 Pat. L.R. 104- 
18 M L V 908=21 A.L.J. 730 — 90 I. A. 295= 
18 L.R.mS=28 0.W.M.4J3= 

AR Mad 791 = 33 M L.T. 283 = 1924 M.W.N. 26= 
46 Mad. ^ p Q 180= A.I.R. 1923 P.C. 75 = 

45 M.L.J. 588=43 M L.J. 763 (P C.). 

tacking is allowed between persons stand- 

-Lin in entirely different categories. . , , . 

'"^JTe executor appointed by will (but who had not 
4 in ffrnbatel mortgaged for his own benefit the 
proS^^ according to the Will was 

?n^to be^alienated on any account and the property 
not to be alien j execution of mortgage 

ri\^e“wefendant. Plaintiff was granted letters of 
faministration so far as the debutter property was 

the defendant against whom the suit was 
in^fme cannot be allowed to contend that the pos^ 
’ nf the mortgagor (executor was .idNerse to 

f/stldin U^ior ypef ^ 

meaning iV a person so situated 

7o“se:Bicro,^';rso'ns who stand-in- 

‘j:^.cru:'Srth\tirrpa,t^o.pah.oofsuin^^^^^ 
that the statute of Limitation began 
the time of granting the lette OHANDRA 

{Mukerjee and Cuin%ng, JJ-)- 


LIMITATION ACT (1908), B. lO-AppllcAbiUty. 

Pbamanik V. Nahesh Chandra Kundu. 

74 1. C. 630=50 Cal. 49=36 C.L.J. 35= 

A. I. R. 1923 Gal. 1. 

— 8. 10— Agreement amoanting to trust. 
——Liability of Governvient of India to pay prin- 
cipal and interest on be^uilf of deposed Rajah of Tan- 
jore is in the nature of trust. 

The plaintiff sued to recover money due on a 
bond, dated 26th July, 18i5, under which the 
Governor in Council promised on behalf of the 
East India Company to pay certain principal and 
interest to one M, and his successors in-title. The 
said Af represented a creditor of the deposed Raja 
of T-inj )re whose debts so far as they had been 
proved to the satisfaction of the Company under a 
commission appointed for the purpose, the Company 
took over, and for the duo payment of which they 
made themselves responsible. 

Held, that the obligation to pay was in the nature 
of trust, that an assignee from the heir of Af, was 
entitled to get principal and interest from the 
Government up to the date of payment, and that 
S. 10 of the Limitation Act applied. (Schtoa6a. C. J. 
and Wallace, J.). SECY. OF STATE v. RADHIKA 
Prasad. 74 I. C. 785 = 46 Mad. 259 = 

18 M.L.W. 210 = A.I.R. 1923 Mad. 667 = 

44 M.L J. 685. 

— S. 10— Alienation by Hahant. 

The limitation for a suit for possession of 

endowed property by a successor In office of a 
Mahant who alienated the endowed property tuna 
from the date of the latter's death, as the Mahanth 
had a life-estate in the endowed properties and time 
did no begin to run until his death. (Jwala Prasad, 
A.C.J. and Das, J.). Ram Padaratb StnOH v. 
MAHANATH BASDEO das. 63 I.C. 231 = 

3 Pat. L-T. 284=1922 P. H. C. C. 188= 

A I.R. 1922 Pat. 178. 

— S. 10— Alienation by trustee. 

—A trustee cannot convey a valid title to the 
transferee and, therefore, Art. 184 does not apply 
to a suit for the recovery of the temple property, 
improperly alienated by the trustee. A I.R. 1922 
P.C. 123 (P. C.). Foil.-, 37 Cal 885 (?.0.) and 
23 Mad. 271(P. C.). Diss. (Devadoss and Waller. 

JJ.). RAMA REDDY P. RANQA DASAN. 

96 I.C. 371=49 Mad. 543 = 23 M L W 657- 
A.I.R. 1926 Mad. 769=50 M.L.J. 589. 

—8. 10— Alienation of wakf property. 

Article 144 and not Art. 134, governs a suit 

to set aside an alienation by a Mutawali of ordi- 
nary wag/ prope>^ty gifted for general pm'^® 
religious purposes. Section lO oontrols Act. 134 
of the Limitation Act of 1908. It clearly shows 
that the Article refers to oases of specific trust ana 
relates to property “conveyed in trust Thew is 
under Hindu and Muhammadan Law, a distinction 
between a specific trust and a trust for general rell* 
charitable purposes. (Sco/f Swtw, 

NGH V. SHAM DAS. 65 1 0- ’^2 = 

A. I. R. 1922 Lah. 271. 


gious or 
DiwAN Singh 


—8. 10— Applicability. ^ ^ ^ . . 

-Where the defendant does not purport to 

hold the property in a manner adverse to trust, 
and the plaintiffs do not purport to bring tbeir 
suit either as beneficiaries under the trust, or on 
behalf of the trust, but for their own 
tight to manage or in some way to control tne 

man 
apply 


agement of the endowment 8. 10 
.yT 6 All. 1 (P.O.). AM (Page, /•)• aubu 

bindo Nath v. monorama Debi. j- 

112 I.C. 498=55 Cal. 9?3_=_32 C.W.Nj^9W^_ 


A.I.R. 1928 Cal. 670 
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^IMITATION ACT (1908). S. lO'-AppllcabUUy, 

— Fresh su»< based on failure of Trustee to re- 

duce property to possession, S. 10 does not apply. 

If a trustee held money whiob he ought to have 
held as trustee In another capacity, he oould not be 
heard to say that he held it in the other capaoity 
and not in the capacity of a trustee, and therefore, 
In such a oase S. 10 would apply and prevent him 
'from relying on the Limitation Aot. But a suit 
based on the failure of a trustee to reduce trust 
property into poseeesion is barred under the Aot, 
notwithstanding S. 10. Trustees are relieved 
from indednite liability except in oases of fraud or 
fraudulent breach of trust or cases in respect of 
jtrust property or the proceeds thereof still retained 
by trustee or previously teoeived by them and oon- 
vetted to their own use, 27 Mad. 192 and 29 Mad. 
283, Eef, (Schwabe, C.J. and Odgers,J.). 0. DOBAI- 
tBLTJ MUDALIAR V. AUDIKESAVALU NAIDD. 

70 I.C. 87:= 1922 m w.N. 820= 
A.I.R. 1922 Mad. 409. 
— Section 10 does not apply to obligations in 
the nature of trusts under Chapter 9 of the Trusts 
Aot. Where money is paid by a trustee in breach of 
'the trust to creditors who receive it with the know- 
ledge of the breach of trust, a suit by benedoiaty to 
leoover the money from the oreditor does not fall 
Under S. 10. The oao.se of action arises oo the date 
of the payment. If the benedolary is a minor at the 
time, he oan rely on 8. 6 of the Limitation Aot, bat 
there will be no fresh oaase of action <on his attain- 
ing majority. Soar v. Ashtcell, (1893) 2 Q.B. 390, Ref, 
(IToZlts. C.J. and Sadasiva Aiyar, JJ.). Rajah of 
BAJESWARA DOBAI V. PONNDSWAUI TBVAB. 

61 1 0. 907=44 Mad. 277=13 M L.W. 56= 
1921 H.W.M. 37 = A.I.R. 1921 Had. 125= 

40 H. h. J 62. 

'->8. 10--AeBigQmeiit tor valuable conslderaticB. 

■ Section 10 does not apply to a suit against 
assigns for valuable consideration. (Stuarf and 
Daniels, JJ.). HULASI t). SABA NarAIN Das. 

69 I.G. 183=6 L. R. A. Civ. 384= 
A. I. R. 1926 All. 822. 
lO^onatruetive truat. 

■ ' A pplicability to constructive trusts. 

Pet Daroson Miller, 0. J. — Where a person 
^ireota another to acquire property for him (the 
peraon directing) and furnishes some money for 
the purpose but after some time he withdraws 
from the venture completely but the person 
diteoted oontinuea his exertions and entirely as 
their result, acquires the property; there is only a 
'Conatruotive trust and 3. 10 does nob apply. 

Pet MuUick, J, — There is no trust at all insuoh 
a case and limitation begins to run from the date 
-cl the withdrawal of the ptlnoipal. (Dawson-Miller, 
■OiJ., Mullickand Foster, J/.).HAbihar PraSAD v. 
Kbsho Prasad. 98 1.0. 464=6 P.L.T. Sap. 

A.I.R.1926Pat.68. 

Where trust is only a constructive one and 

■3, 10 does not apply. 

In a case where the plaint lands were pucohased 
^th the plaintifi'a money and in the sale-deed 
‘taken by defendants 1 and 2 in their own names 
■there is a recital that the purohase was on behalf 
ff the plaintiff, and defendants were receiving the 
went of the lands subsequently, it is difficult to 
bifer the existence of an express trust or anything 
-other than a constraotlve trust. (1898). L. R 2 
■Q. B. 893. Disf ; A.I.R. 1921 Mad. 126, Referred to 

This oase being one of a oonatruotive trust or of 
an obligation in 9 nature of a trust as the Truata 
Aqt , calls it, iolllDg under Chapter IX, 8. 10 of 
Limitation A4t has neyeE been hqld to apply 


LIHITATIOM AOT (1908), 8. 10— Exfireii 
what ia. 

to Buch'cases. (Krishnan andlOdgere, JJ.). KBISH* 
NAN PATTER t). LAESHZUI. 66 1 0. 858= 

45 Mad. 416=1922 H.W.N 117= 
30H L.T. 238=16 H.L.W. 886= 
A.I.R. 1922 Had. 57=42 H.L.J. 119 


— S. 10— Co'Bharers. 

-Section 10 of the Aot does not apply to a salt 

by one oo-sbarer against other for mesne profits aa 
it cannot be said that the defendant co sharers in 
possession have been bolding the profits in trust lor 
a specific purpose within S. 10 of the Aot. (Leslie- 
Jones and Broadway. JJ.). SHAMS-TN-NISA v. 
YAKUB BAKse. 61 I. C. 393=3 U.P L.R. Lah. 83. 
— S. 10— Director of company. 

Whether a director whose aots are the sub- 
ject of ooDstruotion was a trustee or a partner or 
an agent to the Company or to the body of share- 
holders is to be determined according to the 
oiroomstanoes of each case. (Abdul Raoof and 

Fforde, JJ.). daulat Ram v. Bharat National 
bank Ltd. 79 I.O 740=3 Lah. 27= 

A. I.R. 1924 Lab. 438. 

Section 10 of the Limitation Aot does -not 
apply to directors of companies as they are not 
persons in whom the property of the company Is 
vested, as is contemplated by S. 10 This section 
applies to oases of express trusts only, {ShadiLal, 
C.J. and Abdul Qadir, J.). BANK OP MULTAN 
LTD. V. HUEAU CHAND. 711.0.899= 

„ „ A.I.R. 1928 Lah. 88. 

— S; 10— Exeantion against traatees. 

-So long as the original trnstees are not re- 
moved, and they remain in control of the property 
it cannot be contended that they are not theproi 
per judgment-debtors to be on record in the execu- 
tion petition. The ornoial date on which the 
trustees cease to be actnal jndgment debtors la 
that on whloh they are ousted from the control of 
the trust property. (Wallace, J.). Parakkat 
DBVASWOM V. VBNKATAOHALAM. 98 I 0. 709= 
23 H.L.W. 22=A.1.K. 1926 Had. 821 = 


— ‘B« 10— Bzaootop and Reoeivev. 

— — Where a suit is filed by executors under i 
win for the recovery of properties left by iht 
testator and some of the properties are in the handi 
of ^ceiver appointed by the Court, the Reoeivei 
holds the properties subject to the order of th« 

benefit of those entitled under th< 
will and there can be no question of limitation as 
raprda anoh properties. (Wallis, O.J. and Ramesan 
SBHBANQATHUNl v, VAITHlDINaA 
Mudaliab 63 1.0. 104=13 M.L.W. 398= 

1981 H.V.M. 248 = A.I.R. 1991 Mad- 828= 

—a. lO—Bxproaa trait, what la. **-^*** 632 

Where, pending disposal of a criminal oasa 

property was eotcusted to the aipardar and the 
verslonars of the owner sued for recovery ofthi 
property after seven years, 

Held, on eoustruofeion of the dooument that the 

«prea8 trust and 8. 10 apnllea, 
(Rosa, /.). AEBAR SlNGHu .RAJ BAHADUR SlNOB 

* 497*A.I.R. 1927 Oadh Olft 

Per Mttiheft, /. — ^Itlanot neoeasary that an 
express deolaratlon should be proved. InfewniS! 
can he drawn from the oonddot of the MrtiS 
sufficient to eatabliah an expteaa trust (SmtS 
Foster, J) (Daioion AfiUsr, O. J„ 'MvUiA ome 

PBASAD. 93 I. 0, 4M»a (8af,rs 

A.LK. mBJPat ia (mI 
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LIMITATION ACT (1908), S. lO-Ezpreis tnuk, 
what )8. 


Two Mahomedan brothers executed a parti- 
tion deed wherein they stated that their deceased 
brother entrusted to them a certain amount which 
one of the two executants undertook to pay to 
pleiutid on his attaining majority with interest 
at ^ per cent., 

Held, that an express trust was created in favour 
of plaintiS and the amount was not a deposit : 
1 L.W. 577 ; A. L R. 19-22 Mad. 57, Dist. 

Held further, that the partition deed evidenced 
and acknowledged the trust already created by the 
deceased brother. (Deiadoss, J.), MUHAmuad 
MATHAR ROWTRAN V. KA6A ROWTHAN. 

83 I.C. 508 = 20 H L.W. 546=1924 M.W.N. 876= 

A.I.R. 1924 Had. 920. 
->S. 10— Joint Hindu family. 

■ —Section 10 does not apply to suits for ac- 
counts against manager of joint family by a member 
thereof. Article 120 applies to such suits. {Chau- 
dhuri and Newbould, JJ.). Biswambhab Haldab 
V. GIBIBALA'DABI. 25 C.W.N. 356* 

A.I.R. 1921 Oal. S71. 


^S. lO^Lease by sbebait. 

Lease by a trustee for no necessity is not valid 

beyond his life— Transfer by a trustee is not governed 
by Art. IS i or Hi of the Act and new shebait can 
eject transferee. 

The language ,of S. 10 of the Limitation Aot 
gives the clue to the meaning and the applicability 
of Art. 134. It clearly shows that the article 
refers to cases of speoifio trust, and relates to 
property “ conveyed in trust.” Neither under the 
Hindu Law nor in the Mohamedan systt m is any 
pr^operty ‘'conveyed,” to or vested in a shebait or 
mutwali, In the case of a dedication. Therefore 
alienation made by either cannot be treated as an 
alienation made by a trustee under 8. 10. A lease 

without justification granted by the bead of the 
mutt is valid for his life, and if adopted by bis 
successor would endure during his term of office; 

but neither the original alienation nor the subse- 
quent adoption would create a b%r by adverse 
possession. Possesslo n of the lessee becomes adverse 
to the successor only on his accession to the offioe. 
(Afr. Ameer AH.) ViDYA VABUTHI SwamIQAL «. 

BALDSWAMI AYYAR. ® , S’ 

18 M. L.W. 78=3 Pat. L T. 243 = 

26 C. W N. 537=20 A. L.J. 497 = 
24 Bom. L.R. 629=30 U L.T 66 = 
M I A 302=44 Had. 831=1921 M.W N. 449= 
A I.R 1922 P C. 123=41 M.L J. 846 (P 0.). 
a 10— -Leifal representative of co'truatee. 

by 00' trustee against legal representa- 
tives of bis co-trustee for recovery of trust property 
is ffoverned by Art. 120. Section 10 does not apply to 
rufhTLe. \KeMp. J.) JAMONADAS OORDHAN 

A I R. 

a 10 — Principal and agent, 

—Section 10 applies only in the presence of a 

trast between the pAttiAS it does ^ ? 

'‘VrfZX T"c') BAi 

Behabilal. 81 I.C. 

—8 10 — Property subsequent to trust. 

It is open to a person to create a trust em 

powering another to go to a certain pUoe or the 
purpose of acquiriog lend 

Louired would become vest* d in the trustee irom 
the moment of its acquisitioP and the trust wouM 

fasten to that land exactly as if it 

in the trustee at the moment of the creation of the 


LIMITATION ACT (1908), B. 10— Speolflo purpose. 

trust. {Dawson’bfUler, G.J., Mulliek and Foster 
JJ.). Haribab Prasad v. Kbsho Phasad. 

93 I.C. 454=6 P LT. Sup. 1= 
A.I.R. 1928 Pat. 68 (F.B.). 
—8. 10— Receiving and holding property. 

Duty of receiving property and holding it for 

another can only be discharged by handing it over to 
the person entitled and not by appealing to the lapse 
of time. 

Where the dnty of persons is to receive property, 
and to bold it for auocher, and to keep it until it is 
called for, they cannot discharge themselves from 
that trust by appealing to the lapse of time. They 
can only discharge themselves by handing over 
that property to somebody entitled to it. Nor can 
it make any difierence whether the duty arises 
from contract or is connected with some previous 
request, or whether it is self-imposed and under- 
taken without any authority whatever. If it be 
establ’shed that the duty has in faot been under- 
taken and that property has been received by 
person assuming to aot in a fiduciary character, 
the same consequences must in every case follow. 
Burdick v. Qarrick, (1870) 5 Ch. 349 and Lyell v, 
Kennedy, (1889) 14 A.O. 437, Foil. (Das and Ross, //.), 
Khursaidi Bequm V. Secy, of State. 

94 1.0 433=9 Pat. 339=7 P.L.T. 679= 
19/6 P H C.O. 145= A.I.R. 1926 Pat. 321. 
—8. 10— Recovering property from trustee. 

There u no limitation for suits for recovery of 

property from trustees, {hfukerjee and Dalai, JJ.). 
BEHARI LAL V. SBIV Narain. 84 I. 0. 631= 

22 A.L J. 866=5 L R.A Civ 697= 
47 All. 17= A. 1. R. 1924 All. 884. 
—8. 10— Scope. 

An executor do son tori does not come within. 

the purview of S. 10 foe that section Is oonfined 
merely to what are called express trustees and has 
no application (o such trusts as the law implles- 
merely from the existence of partioulsT facts or 
fiduciary relations. A. I. B. 1921 Mad. 126;. 
A. I. B. 1924 All. 884; 94 P. R. 703; 2 Pat. L. J. 642; 
7 M. L. T. 123; Re Lacy, (1899) 2 Oh. 149 and 
A. 1. R. 1927 Lah. 778, Bel. on; 24 0. W. N. 762 and 
A.I.R. 1924 Cal. 160, Dist. {Fforde and TekChand, 
JJ.). H. P. Robson v. admr Gl., Punjab. 

30 P L R 903= A I R. 1929 Lah. 788. 
Beotion 10 is oonfined to oases in which pro- 
perty has bcoome vested in trust for any specific 
purpose and excludes from its operation such trnsta 
as the law would imply merely from the existence 
of particular facts or fiduciary relations. (Shadi 
Lai, O.J. and Le Rossignol, J.). Mt. KiSHAN DEf 
V. Ram Grand. lOS I.C. 7?i=26 P.L.R. 288= 

A.I.R. 1927 Lah. 773. 

To a suit for accounts against a trustee de son 
tort S. 10 will not apply, for it applies to oases of 
express trust, 44 Vlad. 277; 45 Mad. 419, Foll.y 
24 C.W.N. 752, Not. foil. (Muherji and Dalai, JJ ). 
Behaei Laij V. Shiv Nar.ain. 84 I.C. 631 = 

22 A.L.J. 866=0 L.R A. Civ. 697= 
47 All. 17 = A.1.R. 1924 All. 884. 


-8. 10 — Specific purpose. 

The words "for any speolflo purpose” merely 

ndicate an express trust, i.e., a trust that is not 
onstruotive or one arising by implication 
iT such that there is no doubt us to its speoioeoi 
erms nor any uncertainty as to affirming them. 
12 Bom. 394. A.I.R. 1922 P.O. 212, Bel. on; A.I.R. 
925 Rang. 289, Dist. (Dalai, /.). 

PRASAD V. GANEBH DiN. A.I R. 1930 All. 96- 
: The expression ‘‘trust for any specific pur^ 
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tlHlTATIOR ACT (1908), S. 10 -Spoolfie pnrposQ. 

press log the same idea as that conveyed by the 
term "express trust of the English Law," both the 
terms being synoDymous in meaning and thus the 
seotlon excludes from its operation such traets as 
the law would imply merely from the existence of 
particnlar facts or fiduciary reUlions. 31 Bom. 222; 
4 Cal. 455; A.I.R 1923 Mad 667; A.I.R. 1925 Rang. 
289 and A.I R. 1927 Lah. 773, Bel. on. {Kinhhede, 
A.J.C.). GANBI9HANK4R V. IBRAHIM ALT. 

116 I.C. 70=A I.R. 1929 Nag 298. 
——A specific purpose, within the meaning of 
8. 10, must be a purpose that is either actually and 
specifically dofiood in the terms of the will or the 
settlement itself, or a purpose, which, from the 
specified terms, oan be certainly affirmed. 

The purpose of following the property In the 
hands of the trustees referred to at the end of 8. 10 
must be the purpose of reatoring It to the trustee 
which is specified in the earlier part of the section. 
A.I.R. 1922 P.O. 212 (P.C.), Foil. {Fawcett and 
Patkar, jj.). Mahomrdsa Khadbbsw. Khadir- 
SA HAJISA. 103 I.C. 418=29 Bom. L.R. 2U= 

A.I.R. 1927 Boro. $98. 

— B. 10 — Salt by oo’tpuatee. 

■ The words of 8. 10, are wide enough to cover 
a ease by one of two trustees who claims against 
the other that the property ought to be hfld by the 
two. (Schtoabe, C. J. and Goulls-TrotCer, J.]. 
Shanmugappa y. Sanoabaya Chetty. 

74 I.O. 120=18 M.L.W. 907 = 33 M.L.T. 225 = 
1924 M. W. N. 90 = A.I.R. 1924 Mad. 126. 

~8. 10— Suit for aoeoants. 

•In an express trust part of trust money mis- 
appropriated by the truitee^Suit for account and 
refund of the a mount is not barred by lapse of time. 

Where on the death of her husband in 1901, a 
widow handed over a certain sum of money to her 
brother for the benefit a »d education other two 
sons and the brother applied part of the trust 
moneys for that purpose but put the balance 
amounting to Rs. 1,600 and upwards into hie 
pocket. On his death, hie representatives were 
called on to refund this balance and to account, 

that the money being vested for specific 
purpose a suit for account and refund of the trust 
property cannot, according to 3. 10, Limitation Act, 
M time-barred by lapse of time. 32 Bom. 894. 
Bel. on. {Marten, C. J. and Crump, /.). CHIN* 
TAMAN V. KHANDERAO. 107 I.C. 705* 

52 Bom. 184=80 Bom.L.B. 45 = 
A.I.R. 1928 Bom. 58. 
—8. 10— Suit fop pcmuncratioa. 


-——Suit to recover remuneration as dwaris of 
temple is nof covered by S. 10. ^ 

A suit by the dwaris of a temple for recovery of 
certain dues claimed by them as payable as remu- 
nemtlon in respect of their services in oonnesion 
with the temple Is not a suit covered by 8 10 
Booh a suit is governed by Art. 120 and neither bv 
Art, 102 nor by Art. 131. ^ 

Them is a vast distinction between a suit 
brought to establish a periodically reoarrlng right 
and a suit brought to enforce payments duo as re- 
muneration for the performance of services aris- 
ing out of that right. Article 131, was Intentionally 
drafted so as to j^aolude merely a suit to establish 

94 l^n V? (5’ B.); 34 Bom. 849 and 

r {Datoson^Miller, C.X, and Foster 

BAIDTANATB JlV t>. hab Dutt Dwari * 

.. Pat. 249 =7 P.L.r 465= 

1920 P.H.a.(I.l= A.I.R. 1926 Pat. m 

D. D. VOL. in— 161 & 162 


LIMITATION ACT (1908), S. 10 -Truttee, who iff. 
— S. 10— Suit for scheme of management. 

Where the plaintifis bring a suit not to assert 

their own Individual rights but on behalf of the 
general pnblio, who are interested in the institu- 
tion, for the settlement of a proper scheme of 
management of the charities and for other reliefs, 
Beld, there is no limitation, against such a suit. 
{Spencer and Devadoss, JJ.). GOPU NatabAJA 
Chetty v. Rajamual. 69 i C 15= 

16 M.L.W. 122 = 1922 M.W.N. 464= 
31 M.L.T. 125= A.I.R. 1922 Had. 394= 

43 H.L.J. 448. 

— B. 10— Trustee, who Is. 

The sbebait under the Hindu Law is not a 

trustee for the idol and no legal estate vests in 
him. He is only a manager of the estate bestowed 
upon the idol which is tbereal owner. A.I.R 1922 
P C. 128 ; 18 M.T.a. 270 {P.O.); end 97 C.L.J. 605, 
Bel. on. Limitation Act. S. 10 does not apply to a 
suit for accounts against him. (San ond Niama- 
tullah, JJ.). Ranoacharta v. Gobu Rbvati 
Raman aohabya. 114 I.C. 734= 

1929 l.L.J 229= A I.B. 1928 All. 689. 

The position of a mutasoali is not that of a 

trustee toithin S. 10. 

A mutawali or custodian of the endowed pro- 
perty of the temple may, in a general way, be des- 
oribed as a "trustee” — a person In a position of 
trust with respect to the administration of the 
temple properties— hut no property is vested in him 
upon trust for any specific purpose. Therefore hia 
position is not that of the expref^s trustee referred 
to in S. 10, Limitation Act. Whatever sums, there- 
fore, be has received for and on behalf of the idol 
installed in the temple can be treated only as sums 
received to the use of the idol, and a suit to recover 
the money so received is governed by Art 62. 
A.I.R. 1922 P.O. 123. Foil. {Mears, C.J. and Lind- 
»ay>J.). JAI8HATH MADHO tJ. THAKURSHIGAT. 
108 I.C. 452=50 All. 263=25 A L.J. 1047 = 
_ ^ A.I.R. 1928 All. 134. 

”*■“ -There is no authority for converting an 
execnior into a trustee by anything like a perfor- 
mance of his duties qua executor. (Fewip, J.)^ 

Jamnadas Qovabdhandas V. Damodhab Das 
Ohunnilal. 103 I.C. 225 = 29 Bom L.R. 418= 

A.I R 1927 Bom. 424. 

An executor though not a trustee for speoifio 

purpose is a trustee with a fiduciary character 
even as regards, the next of kin. {N. R. OhaUerjeo 
and Panton, JJ.). Prayao Kumari DEBI v. 8iva 
Pbabad Singh. 98 10. 385=42 C.L.J. 280= 

_ A.I.R. 1926 Cal. 1, 

“-—-—The mere fact that a person comes to land 

niay have been trust property for 
an idol and places on that land a new namghur 
and sets up a new idol, docs not constitute him a 
trustee de son tort for the original Idol that was 
npon (1^ land and 8y 10 does not apply to such a 
MSO. 29 Bom. 267, Distinguished. [Greaves and 
CUmtng,JJ ), ANANTA DEV ADHIKAR GOSWAMI 
V. JOYDBB Sarma. 39 j 133s 

^, . . . 1083 0»1. 1244. 

-— Fereon ohtaenxng jewels under promise to give 

th^ to ptawUffts a trustee as per 8. 10. 

By some agreement the jewels in question which 

were settled on 
^ enjoyed by her during her life 
w' and upon her death to 

the defendant and other parties 
to the agmegent. At the time the documeS^ 
exeeuted theto was an eipresa ^IsT br 
defendant that he would within ten dS^^s obWn toil 
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LIUITATION AOT (1908), S. 10 — ¥estiag of pro- 
perty ia trUBtee. 

jewels and deal with them in aooordanoe with the 
dooument. The defendant got the jewels from the 
pledgee but did not hand them over to the plaiutifi. 
Held, that defendant was ‘trustee’ within S 10. 
The phrase “trust for a speoifio purpose” in this 
section is merely a more expanded mode of express 
ing the same idea conveyed by “express trust" in 
English Law ; and it is used in this seotion in 
oontradistinotion to “trusts arising by implioati >n 
of law, trusts resulting and trusts oon^truotive.'' 
The word “vested” in a. 10 means nothing more 
than properly having control of the property. 
{Schwabe, C.J. and Wallace, /.). Ktshtappa u. 
LAKSHMI AMUAL. 72 I.C. 842=17 M L W. 417 = 

32 M.L T. 217 = 1923 M W N. 284 = 
A.I.R. 1923 Had. 578=44 U.L.J. 431. 

—3. 10— Vesting of property in trnstee. 

-Property is not conveyed to sbehait under 
Hindu Law nor to muttawali under Muhammadan 
LaWt and no property vesfs in them. 

For this section two conditions must combine, 
viz., the trust must have been created for some 
speoifio purpose and the property must have be- 
come vested in the trustee with the object of 
oaxrying that purpose into efieot. Neither under 
the Hindu Law nor in the Muhammadan system 
is any property conveyed to a shebait or muttawalli 
in the case of a dedication. Under the Muham* 
madan Law the moment wahf is created all rights of 
property pass out of the wakf and vest in God 
Almighty; the curator, whether called mutawalli 
or sajjadanishin or by any other name, is merely 
a manager. He la certainly not a ‘trustee’ as 
understood in the English system. A.I.R 1922 
P. C. 123, Poll. Seotion 10 has no application to the 
case of an endowment in which there is a dedica- 
tion in favour of the deity. {Suhrawardy and 
Mukerji, JJ.)> Gangapbasad Chaodhubi v. 
KOI*ADANANDA ROY. 94 I.C. 235 = 44 O.L.I. 399= 

30C.W.N. 415=A.I R 1926 Cal. 568. 

^Taking charge and managing of minor's pro- 

periy creates constructive trust and property does not 
vest in the person taking charge. 

The plaintiff while a minor 
property which the defendant 
charge of and managed for her. 
after attaining majority, . - 

'/iHeldy that as a minor cannot create a trust the 
Dosition was that the defendant, as the plaintiS’s 
tether, had taken charge of her property and 
managed it for her and that therefore there was m 
fact no trust in that oase. 

■ Held also, that as the Indian Trust Aot in 
Chapter IX treats oonsbruotiva trusts not as trusts 
butas “obligations in the nature of trusts" and 
that-as the defendant was not a trustee but by his 
acts had only incurred obligations similar to those 

of a trustee the provisions of S. 10 of the Limita- 
tion Act would not apply. 18 Bom. 119, Foil. 

The word “vest" implies .that the property be- 
comes; in law the property of the tcustoe. 20 Cal. 
M • 44 Mad. 277 and 84 P.R. 1891. Foil ; 31 Bom. 
418 Diss. (Carr and Brown, JJ.). Ma Thein 
MAY V U PO KIN. 86 I.C. 297=3 Rang- 206 = 

A.I.R. 1925 Rang. 289. 

—8. 10 -Village pasture lands. . 

—Whore village pasture lands were enjoyed by 

the khaledars as trustees for the vilUgeta a by 

the villagers for possession of 

kliaUdar Is not batted by any period of limitation. 


inherited certain 
her father, took 
On suit by minor 


LIMITATION ACT (1908), 8. 12-Day of Judg- 
ment or decree. 

— S. 12. 

Applicability. 

Day of judgment or decree. 

Decree later than judgment. 

Holidays. 

Judgment other than appealed from. 

Leave to appeal to Privy Council. 

Separate application for judgment and 
decree. 

Time requisite. 

Unnecessary copies. 

Miscellaneous. 

— S 12— Applicability. 

-Section 12 does not ;4pply in computing the 
periods of limitation presoribed for an application 
uuder S. 18 (1). Land Acquisition Aot, 1894. 79 P.R. 
1904. Foil. (Broadway, 4 . C. /. and Bhule, J.). 
NAFisoDiN t>. Secy, of State. io4 I.C. 397= 

A. I. R. 1927 Lab. 858. 

Sections 12 and 14 are only applicable to suits 

iu British India and not to proceedings in foreign 
Courts. 35 Bom. 139 and A.I.R. 1925 Nag. 321, Bel. 
on. {3arrison and Addison, JJ). Habrison v. 
Md. Said. i02 I.O. 523=8 Lah. 54= 

A I.R. 1937 Lah. 200. 
'Section 12 (4) applies to an application to 
the Gulleotor to refer a matter to the Court at.d the 
applioant is entitled to exclude the time requisite 
for obtaining the copy of the Collector’s award. 
{Maung Oyi,J.). H. N. BURJOBJEB w. SPECIAL 

COLLECTOR-OP R\SGOO?^. 96 I.C. 110= 

3 Bur. L.J. 23= A.I.R. 1926 Rang. 135. 

. ’’The provisions of S. 12 are applicable to the 
pauper appeals- {.ibdul Baoof, J.). Abhrap ALI 
t>. ramesbwab Nath. 77 I.C. 908= 

A.I.R. 1923 Lah. 684. 

-Where accused was convicted and sen- 
ten<^ed to 4 years’ rigorous imprisonment and fine, 
Held, that the appeal from the sentence lies to 
the Special Judge and not the High Court. Since 
Aot X of 192-2, S. 12 of the Limitation Act has 
been made applicable to this act also. Time for 
obtaining copies may be excluded. {Oldfield and 
Ramesam, JJ.\. Mittob Moidbem v. Ebrb. 

71 I.C. 217=16 M.L.W 764=24Cr. L.J. 89 = 
A.I.R. 1923 Mad. 93 = 43 M L.J. 561. 

Rule 2. Chap, 7 of the Patna High Court 

Rules, excludes the applicability of S. 12 of the 
Liz&itatioii Act to appeals under CLIO of the 
Letters Patent. {Dawton- Miller . C.J. and Mullick, 
J). DEOKI LAL U. R.^M tNAND L4L. 

51 1 C. 179 = 2 P. L T 42= A I R. 1921 Pat. 363. 
—8. 12— Day of judgment or decree. 

The date of decree means the date when the 

judgment is signed and not the date when the 
decree is signed. (Hallifax and Kotval A.J.Cs.). 
K.HWAJA KUTUBUDDIN W. KHWA-JA GUL-AM RAB* 

BANI, ***?i,I 

Where .application for copies is made on tne 

same day the judement is pronounced, that day 

cannot be excluded twice, once as the day on which 

judgment wai pronounced and the second 

one of the davs requisite forobtaimog copies. The 
day on which judgment is pronounced has to be 
excluded first and then tbe time requisite for ob- 
taining copies has to be excluded. 

ATA MUHAMMAD PIE KHA^N ^ ^ ,11^ 

ble to iok that the date <>' 
any other than that upon whioh 
noLtoad in Court, when the parties know the eSeot 
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((lUITiLTIOH HOT (190S), 3. i2-DeoFee later 
than Jad^ment. 

of that jadgmaDt, whether it would he aecessary 
<ot them to appeal or aot. {Duoion-iHUler, C-J^ 
and Mullick, J*.). 9i.GARM\L Marwadi c. LaoHMI 
fiABAN MiSSIR. 75 l.C. 873=1 Pat 771 = 

A.I.R. 1923 Pat. 129. 

— S. 12— Decree later than jadgment. 

— -The date of a dooree for the purposes of the 
liiniitatiOQ Aot is the date of the jadgment and 
-time can only be allowed as time requisite for 
obtaining copies if the appliciat or appellant has 
aotnally made an applioation for a copy. The 
time requisite for obtaioing the copy cannot stop 
to run until the decree is aotually signed. 3 L.6.R. 
■62 (F.B ), BeU on. (Broion. J.\. Maung Po Kyaw 
0 . Ma Lay. 117 l.C. 291=7 Rang. 18= 

A.I.R. 1929 Rang. 116. 

The fact that a deoree has not been drawn no 
is no snSoient reason for not applying for a copy 
•of the deoree . 1 S.L.R. 71. Bel. on. {Pereival, J.C. 
iind BwIm, A. J. C.), Jha\i\ndas o. llT. BiBi 
AISHAN. 118 l.C. 212= A.I.R. 1929 Sind 206. 

... -The period between dite of the judgmeat 
and the date of signing the deoree should be 
•ezoluded In oomputlng the period of limitation. 
■13 Cal. '104. Poll.: A.I.R. 1922 P-C. 852, 
iB.B. Gho>te and Graham, JJ.). ASHCTOSH ROY 
Ohowdhaby V . MOMO Moran Roy OaowDaoaY. 

97 I.O. 839= A I.R. 1927 Cal. 65. 
——•An applicant oinnot claim as a matter of 
•right a deduction of the period between judgment 
and signing of the dnoree, when his application for 
A copy has not been filed until after the signing of 
the decree A.I.R. iQJGNag. Foil.; A.I.R. 1924 
"Nag, 271, Ezpl. {Sotval, Offg. J.G., Prideauzand 
:Mitch$U, A.J.Gs.). UUOAu. ROPORAND. 

98 I C. 1057= A. I. R. 1927 Nag. 

■ — W here a decree was signed the next day the 
jadgment was pronounoed, the time for filing an 
appeal runs from the day the judgment was pro- 
nounced. A.I.R. 1924 Nag. 271, Ezpl. {Ballifax. 
A./.C.). DINDAYAL t). ANOPI. 97 l.C. 307= 

22 N L R. 60= A. I. R. 1926 Mag. 819. 

" The period between the date of judgment and 
'the preparation of deoree cannot be ezoluded as time 
^auisite for obtaining a copy. A.I.R 1922 F.O. $52, 
Rm. on. {Dalai, J.C.). Raja hloHAMMAD Mehdi 
•AL i Khahv. Lad Baraoob Singh. 89 l.C 479= 

12 0.L.J.4<4=2 0.V.N 420= 
A.I.R. 1925 OadhSOO. 

■ ^ T here is no provision requiring a party or 
4x18 pleader to move the Court to draw up a deocae 
and mere omission to ask the Court to do that 
wrhioh it is the duty of the Court to do on Its own 
motion oaonotafieot his right to appeal. -33 Bom. 
'881, Foil. Nor is there any obligation on the parties 
«ven to apply for a copy of the deoree unwl the 
..Court drew it up. 13 C.P.L.R, 78, Diss. (ffin- 
.hhade, A.J.C.). PANDD v. Rajeshwab. 

761.0.996 = 29 N L R. 18l = A.(.R. 1924 Nag. 271. 

“ ‘The period between the delivery of judgment 
:Aad the preparation and signing of the deoree 
•would be excluded from the period of limitation 
prescribed for filing the appeal if the application 
^i.Qopy is made before the preparation of the de- 
1 P.L.J. 678 (P B.j. Dist. {Jtoxla Pratad and 
JJ.). Mohammad Moxudoin Ashraf t>. 
'JCOBAUUAD I8HAQ ASHBAP. 73 I. 0, 283= 

1 Pafe.L.R. CIy. 453= A.I.R. 1923 Pat. 329. 

I -^Appellant may be entitled to exolusxon of 
iHme from date of judgment or from date of oopy 
ARPlioakion up to the date of the prepazafelon of, the 
96419^1, and may alto be entltAqi; to ezoludejihe 


LIMITATION ACT (1908), S. 12— Holidays. 

time taken by the copying department in pcepadag 
and delivering '.he copy, but he is not entitled to 
the exclusion of time between the d^vte of ptepara* 
tion of the decree and Ihe date of his application for 
copy oi the decree, [Shadi Lai, C.J. and MariineaUt 
J ). The Municipal Committeb. Chinioto. 
Bashi Ram. 69 1. C. 895= A.I.R. 1922 Lab. 170* 

—Time requisite for obtaining a oopy of the 
dsoiee within the meaning of S. 12 does not begin 
until the actual application for a copy has been 
made; and if the appellant does not apply for copies 
until after the expiration of the period prescribed 
by the Limitation .Act, provided copies were obtain* 
able within that period, he is not entitled to deduct 
the time between the actual signing of the decree 
and the delivery of the judgment. 1 P.L.J. 673 
(P.B.), Overruled. {Diwson-^iller, C. J., Jtoala 
Prasad. Das, Adami and Bucknill, JJ.). Jyoten* 
DBA Nath sarkab t>. loosa Gollibby Co., 
ltd. 62 l.C. 649 = 2 P.L.T. 361=6 P.L.J, 350= 
1921 P.H.O.C. 177 = A.I.R. 1921 Pat 178 (F.B.). 

Delay by Court in preparation oj decree should 

be included in the " lime requisite for obfamin^ 
copy.” 

Where in a suit for accounts the Court gave 
judgment but the preliminary deoree prepared in 
accordance therewith was not signed by the Judge 
until about one year and the appellant iu the mean* 
while applied for a copy of the decree but failing 
to receive it filed an appeal without such oopy : 

Held, that as there was an omission of the Court 
to sign the deoree for a long time a liberal inter- 
pretation should be given to the words “time re* 
quieite for obtaining a oopy of the deoree" aad 
that there is no substantial reason for excluding, 
from the time requisite for obtaining oopy, any 
part of the time between the application for a oopy 
and the preparation of the decree. (FatoceU^ J.C. 
and Baymond, A.J.C.). K.B. Harjimal & SONS u. 
PiBil OP DHAiTPATMAL. 62 1. C. S37 = 

^ IS S. L. R. 16= A.I.R. 1921 Sind 42. 

— S. 12-HoUday8. 

——Provided copies of judgment and deoree have 
not been obtained previously If the period pre- 
scribed for the presentation of an appeal e^ires 
on a day on whioh the Court is closed, and if the 
appellant has not obtained copies of the deoree and 
judgment before the closing of the Court and ap- 
plies for suoh copies on the data of the re-opening 
of the Court, whilst his right of appeal is still alive 
he is entitled to the benefit of the time requisite for 
obtaining the copies, and if bis appeal be present- 
ed before expiry of that time it is not hatred by 
limitation. 19 All. 313, Foil.; 25 Bom. 584' 
25 Bom. 886; 2 Bom. L.R App. 22; 7 O.L.J. 50-n,: 
A.I.R. 1926 Lah. 121 %ad A I.R. 1926 All. lU.JSe/- 
79 P.R. 1916 Disl. {Znf ir AH and Jai Lai, jj.)\ 
MT. Attri t>. Rvmkishan. 120 I.O. 169= 

11 La^ 111=31 P L.R. 358=A.I.R. 1930 Lah. 216. 
——The order Tejeotiog the plaint was made on 
4lh October, 1926. The Courts closed for annual 
vMation on 5th October, 1926, and ro-opened on Sthj> 
November, 1926. The plaintiff applied for a copy 
of the order ou 23td November, 1926. and the oopv 
was futnlshed on the same day. The appeal wm 
filed on the let December, 1926, 
ffald. that under tho olroumstancas the period: 
ofvaoatjon oan be excluded and the appeal was not 
barred by hmttaUon* A.I.R. 1921 Pat 176 (P 5,1 
1 P-i- J- 486, Bet. o». (Sulusnf Sahay and 
tficp/Mrsen, JlDNSHl Mahton p. LaOEUCAN 


I 


2407 


DECENNIAL DIGEST, 1921—1930. 


2409 


LIMITATION ACT (1908). S. l2-Holldays. 

Wbeio the time for filing an appeal expires 

during vacation and the appellant applies for 
copies on the day the Court re-opens, ao appeal 
filed on the day nest after the issuing of the copies 
Is v!\ihm time. 19 All, 342 and 25 Bom 584 All 
[Carr and Maung Ba, JJ.). Ma Dan v. Tan CHANO 

San. 115 I.C. 667=6 Rang. 7« = 

A.I.R. 1929 Bang. 96. 

Co:piescanhe a^plUd for when the right of 

appeal still subsists. 

Time for filing an appeal expired during the 
vacation. The appellant applied for the copies of 
judgments and decree after the prescribed period 
but while the right of appeal was subsisting (before 
the Court was opened) and obtained the copies two 
days after the Courts opens-d. The appeal was 
filed on the next day of obtaining tho copies. 

Held, that copies can be applied for at any time 
when the right of appeal still subsists even thou;4h 
the application is made after the expiry of tbe 
period prescribed. The appeal was, therefore, in 
time. 89 I. C. 437, Rel. on ; 79 P. R. 1916, Dist. 
{Addison, J.). Rauohand w. Ram Rattan. 

1121. C. 670=10 L. L. J. 257= 
A. I. R. 1928 Lah. 655 

If on the date when the copies of judgment or 

decree were applied for, the limitation for filing 
the appeal baa net expired in consequence of holi 
days then the appellant is entitled to file the 
appeal on the day when he obtained copies. 19 All. 
342, FoIZ.;12 All. 461 (F.B.), Not foil, (Sttlaimnw, 
J.). MEGH BABAN V. B. Rauadas. 89 I.G. 956= 
6 L.R.A. CiY. 689 = A.I R. 1926 All. 111. 

Copying agent, who receives his salary from 

the Government, is not the agent of tho litigant 
for tbe purpose of receiving applications for grant 
of copies. If the period presotibed for the presen 
tatioD of an appeal expires on a date on which tho 
Court is closed, and if the appellant has not ob- 
tained copies of the decrees and judgment before 
closing the Court, and applies for such copies on 
tho date of re-opening of the Court whilst his right 
of appeal is still subsisting, he is entitled to the 
benefit of time requisite for obtaining copies, and 
if his appeal be presented before the expiry of that 
time, it is uot barred by limitation. 19 All. 3l2, Foil. 
{Moti Sonar, J.). Naman u. Gurditta. 

89 I, C. 437=A I. R. 1928 Lah. 121. 

The general rule is that the time requisite 

for obtaining a copy does not begin until ao appli- 
cation for copies has been made. 12 All. 461, 
Ref. to. 

But the case, where the judgment is not deliver- 
ed until the last day before vacation and the appli- 
cation is made on tho first day, when the Courts 
re-open it is an exception to that role and it is rea- 
sonable to include vacation as part of tho time 
requisito for obtaining copy. Subramanyam v. Nar 
eimham, 43 Mad. 640, Uist. ( Daniels, A.J.G.). 
ABDUL GHAFFOB V. MT. RASDLCNNISA. 

68 I.C. 250 = 23 O.C. 71=9 O L J. 436= 

A.I.R. 1922 Oudh 39. 

It is no doubt correct that an application for 


copies may he made so long as the right of appeal 
was subsisting but there is no warrant for tho pro 
PobH ion that, not only the period following the 
application for copies but all 
can be excluded. 28 Mad. 452; (1911) 1 M.W.N, 364; 
48 Mad. 640; 12 L.W. 460; 36 Mad ISI; 86 Mad. 
482 and 86 Bom. 268, Appr. and Foil; 19 All. 842; 
26 Bom. 684 and 25 Bom. 687, Doubted. [Spencer, 


LIMITATION ACT (1908), 8. 12-Judgraeiit other 

than appealed from. 

and Ramesam, JJ.). Ummathu w. Pathumma 

63 1.0.924=44 Mad. 817= 13 M L W 631- 
1921 M.W.N. 442= A.I.R. 1921 Mad. 654 = 

41 M L.J. 84. 

•j Holidays should be taken into consideration 
in computing the time where judgment was pro- 
nounced sufficiently early on the hst day preceding 
the vacation. {Ayling and Ccutts Trotter, JJ\ 
Masilamani V. abanga MUDALI. 63 I.C. 922= 

12 H L.W. 460. 

— S 12— Judgment other than appealed from. 

Where the High Court insihta also on a copy 

of the first Court’s judgmenf, being filed in appeal, 
time occupied in obtaining copy of .such a judg^ 
ment though it cannot be excluded under 8. 12 
should be allowed under S. 5. 40 All. 1 (P.B.), Ref. 
[Mukerji, J.). Banke LaI; v. Bhola Nath. 

ns I C. 880 = A.I.R. 1928 All. 416. 

|Where the judgmeut pa.ased on review by 

the trial Court does not give all facts of the case 
but is merely supplementary to tbe first judgment, 
inasmuch as it modifies a portion of tho first it is 
necessary for the appellant to file copies of both 
the judgments as the two must be regarded as one 
judgment, and tbe appellant is entitled to deduct 
time spent in obtaining copies of tho first judg- 
ment also end not only of the second. {Jai Lai, J). 
JAQIBI Ram V. DAULATKRAN. 112 I C. 46= 

A.I.R. 1928 Lah 755. 

The High Court may allow the deduction of 

time spent in obtaining copy of tbe first Court's 
judgment where tho appellant bad applied for the 
same before expiry of tho period for filing the 
appeal, though be i<; not entitled to the deduction 
as of right. {TekChand and Agha Haidar, JJ.), 
George Goshala v. Balok Ram. ii8 I C, 498= 

A I. R. 1927 Lah. 717. 

There is no legal authority empowering the 

High Court in second appeal to interfere with the 
provisions of 8. 12 and allow an extension oftime 
for obtaining a copy of the order of the Court of 
first instance, A l.R. 1925 Rang. 344, Not foil; 
AI.R 192.3 Lah. 96; A.I.R. 1923 Lah. 461, Foil 
[Coldst*eatn, J,). BaBU SINOH v. MaNGAT RAI. 

103 I.C. 354 = 9 L.L.J. 5= A. I. R. 1927 Lah. 192. 

■ Where an application under S. 476ofthe 
Or. P. Code was treated as a separate miscella- 
neous civil case, and given a separ.tte number and 
was treated quite distinct 'rom tho civil suit which 
gave rise to it and when the Court passed its order 
according to tbe approved pnctice, a formal order 
was drawn up on the printed form provided for 
such formal order in miscellaneous ceases, embody- 
ing the result of the judgenent pa-^sed in the case, 
He'd, that time taken for obtaining a copy of 
the formal order should be deducted under the 
provisions of 8. 12 of tho Limitation Act 1920 
P. H. C C 75, Foil (Ryves, J). DAULAT RAM u. 
Kanh.aiya Lal. 87 I G. 417=47 AH. 462= 

23 A L.J. 297=26 Gr.L.J. 96l = G L.R.A, Cr. 109= 

A. I. R. 1925 All. 419. 

Technically under S. 12 tbe only deduction 

should be for the time occupied in obtaining the 
copies of thedecreeand judgment of tho lower 
Appellate Court but where tho rules of the High 
Court require that a certified copy of the 
cf tho trial Court should also be filed with the 
appeal, tho Court might in its discretion excuse the 
delay caused in obtaining the copy o/ 
ment of the Court of fir^t instance. 

Lenfaigne. JJ.). (MAUNG) PO AUNG v. TJ BTA. 
90 I.0. 910=3 Rang. 310=A.I.R. 1929 Rang. 3M. 
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ftlHITATION ACT (1903), S. 12 — Jadgmeat other 
thaa appealed from. 

— — Oal 7 the timg caquUite foe obbaiolag c^py 
judgmeot appealed vg kiasc and of tihe descee c 
he excluded hat not the tim > taken to obtain copies 
ofthe Trial Gouce'e judgeuent 40 All. 1 (F. B }, 
Foil. {Abiul R^jf. J.). CauntR MVL v. BtRA 
Ra^c. 73(.G.9(9-A I.R. 1923 Lah. 431. 

■ ' —Only the time requisite for obtaining the 
copy of the judgment on which the decree appealed 
against ie founled sh-juld be excluded. The rule 
framed by the Ffigh Court making it necessary to 
file a copy of the First Court's jadgment with the 
memorandum of appeal, canuot operate to extend 
or alter the period of limitition provided by the 
Act. 40AiI. I, Foil. {Abdul Rioof, J.), 

GOPAL c. JilALAWA RAM. 68 I.C. 777= 

A.T.R. 1923 Lah. 96. 

— S. 12— Leave to appeal to Privy Council. 

*— Sub-section (3). S. 12 does not apply to an 
application for leave to appeal but merely to appeals 
from decrees. The tim) requisite for obtaining 
copy of judgment cau be excluded in addition to 
time for obtaining a copy of the decree only in cases 
where a decree is appaal-jd from or sought to be re- 
viewed. Therefore in an application for leave to 
appeal the law permits exclusion only of the time 
oocupted in obtaining copy of the decree and the 
applicant is not permitted t) deduct time required 
for obtaining copy of judgenent. A. I. R. 1925 
Sind 60. Raf.-. A I.R. 1923 P.O. 103 Dist. {Penival, 
/.C. and Buries, A.J.C.), JRAMANDAS v . Mt. 
Bibi ATSHAM. 118 I.C. 212= A I.R. 1929 Sind 206. 

” —The time requisite for obtaining a copy of 
the decree should be excluded in computing the 
time prescribed for presonliag au application for 
leave to appeal to Privy Council. Such petition 
after 90 days is not barred if in support of exclusion 
of copying time, the copy of decree is filed by appli- 
cant. {FindlaiiyJ.C. and Zinkliede, A.J.C.). GUbAB- 
OHANDJI y. Rao aurjABSINGH. 103 I.C 852= 
24 N.L.R. 97=10 N.L.J. 242= A.I.R. 1928 Nag. 63. 

■ '"Sub'seotion (3) of S. 13 does not apply to a 
case of an application Cor leave to appeal to Sis 
Majesty in CouDoil. and so such an applicant is 
not entitled to exclude the time for obtaining a 
copy of the judgment of the High Court. (Afears, 
C, J. and Lindsay, J".), Wilayati Beqam o. 
Fibm Jhandu MAL. 92 I.O. 897 = 

24 A.L.J. 349 = A.I.R. 1926 All. 286. 

;; Time requisite for obtaining a copy of the 

judgment appealed against may be excluded in oal* 
oulating limitation even in the case of an applica- 
tion for leave to appeal to the Privy Council. 
{Devadosaand Wallace, JJ.) Seoy. OP State, In 
90 I.C. 601 = 48 Mad. 939=22 M L.W. 330= ^ 
1923 H.W.N. 286= A.I.R. 1925 Had. 1241= I 

49U.L.J.418. 

——Time taken in obtaining oopy of judgment can 
he exoladed in addition to the time taken for the 
oopy of the decree only where decree is appealed 
fcom or le sought to be reviewed. 

Therefore time taken in taking oopy of judgment 
cannot be excluded in an applioation for leave to 
appeal to Privy Council. (Kennedy, J. C. and 
Mymond, A. NUR MAHOUBD v. HABSOMAL. 

78 I.O. 993=17 S.L.R. 306= 
A.I.R. 1925 Sind 60. 
7 — — Txme taken for obtaining copies of decree and 
Sudgmsnt, can be excluded. 

computing the period of limitation under 
Aift. 179 the applicant is entitled -under S. 12, 01. 2 
♦0 exclude the day on which the judgment com- 
Seined of was ptonoonoed and the time requisite 


LIMITATION ACT (1908), 8. 12— Separate appll * 
cation for judgment and decree. 

for obtaining a oopy of the decree. Section 12, sub* 
S. 2 is general in its terms and applied to all ap* 
plications for leave to appeal including an applied* 
tion for leave to appeal to His Majesty in Couaoil. 
Under sub'S 3 of S 12th6time requisite for obtain- 
ing a copy of the judgment ought also to be deduct- 
ed in cises of application for leave to appeal to 
His Majesty in Council. The provisions of sub-S. 3 
are meant to apply generally to cases covered by 
sub-S 2 and the reason seems to be this that if the 
appeal in question is from a decree then it is 
generally necessary that the judgment on which 
that decree is based should also be obtaioed. 
(Dawson- Miller, C. J. and Rosa, J ), MAHABIR 

Prasad tewari «. Jamona Singh. 

66 I.C 88=3 Pat. L.T. 289= 
1922 P.H C.C. 193= 1 Pat. 429= 
A.I.R. 1922 Pat. 265. 


— S. 12 — Separate application for 1 judgment and 

decree. 

Tnne for obiaininj copy of Judgment plus 

time requisite for obtaining copy of the decree must 
be exoluded—Ooerlapping period ts, however, to be 
subtracted from total. 

Where a party applies for a oopy of the judgment 
alone and sometimes later applies for a copy of 
the decree, the time required for obtaining the copy 
of the judgment plus the time requisite for obtain- 
ing a oopy of the decree should be excluded, pro- 
vided that days on which both cepies were biing 
prepared cannot be doubly excluded, from the com- 
putation of the period of limitation. It is im- 
material whether the period of limitation presccib- 
od in Sch. I to the Limitation Act had expired 
when a copy of the decree was applied for. A. I. R. 
1924 Bom. 425; A. I. R. 1925 All. 436; 33 Mad, 
256; 21 C. W. N. 217 ; A. I. R. 1926 Lah. 529 ; 
18 0.0. 74; A.I.R. 3924 Pat. IIS; A.I.R. 1921 Sind 42; 
A. I. R. 1929 Nag. 264 and A. I. R. 1928 Nag. 131, 
Rel on; A. I. R. 1928 P. C. 103, Bef.\ 7 N.L.R. 67 ; 
10 I.C. 806 , Overruled. (ilacnair,0ffg. J.C., Jackson 
and Subhedar, A. J. Cs.). BADSHAHA MiYAN 0 . 
PanDURANQ. 123 I.O. 470=26 N.L. R. 66 = 

13 N.L.J. 91= A.I.R. 1930 Hag. 118 (P.B.). 

“ 'Application for copies of judgment and decree 
need not be made at the same time provided they are 
made before the period of limitaiiori. 

The law does not prescribe any particular time 
for making of applications for copies or require 
that copies of both decree and judgment must be 
applied for simultaneously provided they are made 
before the expiry of the period of limitation pree- 
oiibed for filing the appeal. The aggregate period 
taken in obtaining copies of judgment and decree 
should be excluded when computing limitation, 
even though applications for those copies were 
made on difierent dates. 


Whore on the dismissal of a suit on 24th August, 
1926, the plaintiff applied for a oopy of the judg- 
ment on 8 th September, 1926, and obtained the same 
on 30th September, 1926, and thereafter applied for 
a oopy of the decree on 7th October, 1926, and ob- 
tained it on 12th October, 1926, and the appeal was 
filed on that day, 

Seld, that the appeal was not time-barred 
(©nfchedfl. A. J. 0.). RAMOHANDRARAO o. MAYA- 

1928 Nag. 131. 

— —(06«er)— Under 8 . 12 (2) of the Act, when an 
applioation is made for oopy of a judgment even 
the period wqnlted for obtaining oopy of the deor ea 
may also be exoladed provided the apelloation 
for the oopy of the decree is made before the expiry 


2411 


DECENNIAL DIGEST, 1921—1930. 


241 ^ 


LIMITATION ACT (1908). S. 12- Separate appli- 

catiOD for jadgment and decree. 

of the extension of time allowed by 8. 12(3) as 
time required for obtaining copy of the judgment 
[Kinkhede, A.J.C.). RauacHandra Raov. MAYA- 
RAM. 106 I. C. 57= A.I.R, 1928 Nag. 131. 

Where on the day the application for a copy 

of the d‘ cree appealed from is made, the appeal 
would have been in lime adding the time requind 
for obtaining a copy of the judgment, the time re- 
quired to obtain the copy of decree ehould be also 
excluded in computing the time allowed for filing 

of the appeal. A. I. R. 1922 P. C. 352 and 
A.I.R. Lab 423, Rsf. [Jai Lai, J.). Rajaram 
V. Firm NA^BE Mal. 95 i. c. 302= 

A.I.R. 1926 Lah. 559. 

' An appellant would be within time, accord- 
ing to S. 12 if his appeal is filed within the total 
amount of periods granted to him, namely, the 
initial period granted by 8ch I, plus the time 
requisite for obtaining .a copy of the decree, plus 
the time requisite for obtaining a copy of the 
judgment. Of course, if any of the two periods re- 
quisite for obtaining copies overlap each other, 
one of the overlapping periods has to be left out of 
account. 42 Ml . 'ISO. Not foil. (Mukerji and Boys, 
JJ.). RAMZAN BAKHSH V. MUHAMMAD ISHAQ. ‘ 

87 1. C. 484=23 A L.J. 342 = 47 All. 509 = 

A I.R. 1925 All. 436. 
" " Time for copies oj judgment and decree is to be 
excluded. 

Tie order appealed against was passed on the 7th 
January, 1921. On the same day «hc plaintifi ap- 
pliid for a copy of judfiment and that copy became 
ready for delivery and was delivered to him on the 
14th January, 1921. He filed au appeal on the 4th 
February, 1921, accompanied by a copy of the 
judgment, but without any copy of the decree, for no 
decree was then in existence. On the 10th February, 
1921, ho capplied for a copy of the decree. On 15th 
February, 1921, tho formal order was drawn up and 
a copy of that forma] order became ready on the 
17th February, 1921 and was delivered to him two 
days later. On the 23rd February, 1921, he fikd tho 
copy of the formal order in tho appeal, 

Hcf'i, that adding the time spent in obtaining 
tho copy of the formal order tho appoal was clearly 
within time. {Kanhah^a, Lai, J.). KEDAR Nath v. 
NANAK. 74 I'.C. 496 = A.I.R. 1924 All 162. 

Where the period for obtaining a copy of the 

judgment and the one for obtaining a copy of the 
decree are distinct and separate both of the two 
distinct periods should bo excluded in computing 
the time for the admi.ssion of the appeal. (Macleod, 
C.J. and Shah, J.). Timappa Ganput v. 
MANJAYIR SUBRAYIR. 87 I.C. 545 = 48 Bom. 433= 
26 Bora. L.R. 362= A.I.R. 1924 Bom. 425. 

Id order that a p.Trty may be entitled to 

deduct the time taken in obtaining a copy, it is 
necessary for him to make an application for copies 
of the decree and the judpm< nt before the expira- 
tion of the time allowed to him by law to prefer an 
apptal If this is done thcro is no reaeou why tbo 
time occupied iu obtaining copies of the decree and 
the judgment should not be deducted as provided 
by 8. 12 excluding tho ov. rlapping period. 49 

.3C7. Bnt.; 15 Horn. L.R. ; (1916)21 C.W-N. 

2*7 and (1909) 33 Mad. 256, Foil. {Shah, Ad. C.J- 
CTumv^ c7.). MacmilTjAN & CO* K. & 
J. Cooper. 87 1. 0. 93=48 Bom. 292- 

25 Boro. L.R. 1309= A.I.R. 1924 Bora. 185. 

• The time taken for lirefernnd the copies of 

judgment and decree is to be excluded though both 
Applied for at different times. 


LIMITATION ACT (1908), S. 12-Time requlalte-. 

The term of 90 days for filing an appeal against 
the decree expired on the 29th January, 1923, but 
before the time expired the appellant applied for» 
copy of the judgment on the 17th November, 192J* 
and obtained a copy on the 23rd of November, 1922 
: thus the time for filing the appeal was extended, 

; from the 29th January, 1923 to the 5th of February, 
1923; but before the expiry of this extended time^ 

: the appellant made an application for a copy of the 
decree on 31st January , 1923 and obtained a copy on 
tho same date. On the 6th February, 1923 he filed' 
the appeal. 

' Eeld, that the appeal was filed within time. 
(Jwala Prasad and Adami, JJ.). JADDNANDAN 
Sahay II. Handman Rahay. 77 1,0. 401= 

1923 P.H.C.C. 233=4 P.L.T. 619 = 

A.I.R. 1924 Pat. 113. 

A party is entitled to exclude both periods- 

j one for obtaining copy of judgment and for copy of 
decree so long as they are not counted twice over. 

' 33 Mad. 256 and 8 M.L.J. 148, FoN. {Spencer and' 
j Odqers, JJ.). Velliyammal BIBI V. Koolayana 
I ROWTHAN. 66 I.C. 23=14 M.L.W. 269= 

1921 H.W N. 567 = 41 M.L.J. 273. 
— S 12— Time requisite. 

According to practice of Nagpur High Court 

in the case of an application for copy of the judg* 
mentand decree, time begin* to run not from 
the date on which application complianoc with 
which owing to wrong information given im 
it, is impossible is made but from the date on 
j which correct information is supplied. S. A. 

' No. 227 of 1928 of Nagpur, and Mijc. Judicial Casa 
! No. 2.5 of 1928 of Nagpur, Bel. rn; S. A. No. 573 of 
1929 Nagpur, Re/. i.\facnair, Of^g, J.C.). MOHAM- 
; MAD Khan v. Mt. F.^tma Bai. 121 I. 0. 647= 

; 26 N. L. R. 149= A.I.R. 1930 Nag. 129. 

I Time which need not have elapsed if the ap* 

pellant had taken reasonable and proper steps to 
obtain a copy of the decree or order cannot be re- 
garded as “ requisite " time within the meaning of 
1 S. 12 (2). A. I. R. 1928 P C. 103 and A.I.R. 1922 
! P.C. 352. Rd. on ; 12 All. 79. Diss. from; A. I. R. 
i 1925 Oudh 600, Re/. {Srivastava, J.). Faqdib BUX 

i V. Bileshab. to wn. 800= 

! A.I.R. 1930 OadhSeS'. 


If the applicant does nob appear and apply 

for the copy on the date on which, he is told, the 
copy of the decree would be readv.any further 
delay is due to his own default and that pf-rtod 
cannot be considered to be time requisite for obtain- 
ing the copy unless there are some special reasons 
why the applicant could not obtain the copies on 
the day on which they were ready. {Brown, J.). 
Hatim V. OsiULLA. A.I.R. 1930 Rang. 209. 

The word “ requisite ” is a strong word ; it 

may bo regarded as meaning something more than 
the word required. It meaus “ properly required 
and it throws upon the pleader or counsel forthe 
appellant the necessity of showing that no part of 

tho delay beyond the prescribed period la due tO' 

his default. {Lord Phillimore.) JlJlBHOY N. SU- 
RETY V. T. S. CHF.TTIYAR. l09 I C. 1 = 

6 Rang. 302=55 I. A. 161 = 32 C.W.N. 845 = 
28 A.L.J. 657 = 47 C.L.J. 310=30 Bora. LJ1.842= 

5 0 W.N 479=28 M.L.W. 207= 
A.I R. 1928P.C. 103=54 M L J- 696(P.O.). 
Any failure in reasonable diligence whion> 
produces unnecessary'delay owing to default of ap- 
pellant to do things required by law to be don© 
bv him at some stage of obtaining copies wur 
disentitle an appellant to claim ‘’j 

time actually occupied In obtaining the copy ae* 
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WMITITIOR AOT (1908), S. 12— Time reqaisfte. 

the time unnecessarilj ocoupied is Bot time 
“reqtiiBite” within S. 12. A.I.R. 1922 P.O. 862 ; 
AJ.B. 1925 Oal. 785, Cons. {B^nkin, C.J. and C.C. 
Qkoset J.). Sabat Ohandba Khan v. Upbndba 
NATB Bose. 108 I G. 235^59 Cal. 

45 C.L.J. 553- A.I.R. 19‘i7 Cal 623. 

A delay caused by the error of the applicants in 

making the computation is not to be included tn the 
time requisite for obtaining the copy. 

The judgment of ibe Trial Uuurt was delivered on 
the 80th of May, 19‘25. On the 1st of June follow 
ing the defendants made an application for copies 
of the judgment and the decree. On the 8tb of 
July the application was returned to the defendants 
oa the ground that the folios supplltd were insnfh 
dent. The application thus returned was received 
by the defendants on the 15th of July. On the 
17tb of July the application reached lack the office 
with the necessary folioe, 

Eeidf that the time requisite for obtaining a copy 
should be computed from tbe 17th of July and not 
from Ist June. A.T.R. 1922 P. C. 352, Foil. (Sfuarf, 

O. J,, Rasa and King, JJ.). GUDAR PAL t>. NA- 
GISHRB. 101 I.C. 186=2 Lnck. 447= 

4 O.W.N. 220= A.I.R. 1927 Oadh l2y (P.B.) 

■■ -Where nooessary stamps and folios were 
supplied in time, but the Court unnocessarily 
asked for more folios which were not promptly 
supplied, 

Held, that this delay in supplying additional 
folios should not count against the appellant. {B.B. 
Ohose and Chakravarti, JJ.), ADarprita Chou* 
DHRANI V. RAMPBOTAP AOARWALLA. 

98 1. C. 743 = 44 G.L.J 44 = 30 C.W.N. 926 = 

A.I.R. 1926 Cal 1103. 

' ■ Where an appeal of one district is beard by 
the District Judge of another Listrict in his capa- 
city as Additional Judge of the former district and 
application for copies of judgment and decree is 
filed in the former Distrioc (...ourt and tbe appel- 
lants* deposit of fees is accepted there and an order 
made for supply of copies but tbe application is 
subsequently returned directing it to be present- 
ed in the latter Court and copies are obtained 
from there, 

Held, that the lime from the date of first appli- 
cation totho date of obtaining copies may be ex* 

eluded. {Camphell, J.). Kalian SINGH v. Fazal 
D m. 94 I. G. 1095= A.I.R. 1926 Lfth. 439. 

~ No period can bo regarded as requisite 
under the Act which need not have elapsed if the 
appellant had taken reasonable and proper steps 
to obtain a copy of tbe decree or order. A.I.R. 
1932 P.C, 363, Foil. {Cuming and Page, JJ.). 

ABABEK fakir V. BHCBAN btORAN GHOSR. 

97 I.O. 728 (Gal.). 
— The time to be allowed for copies should be 
calculated from tho date of applloation up to the 
date when the copies wtre despatched. (Dafin 
Singh, J.). ALLAH BAK8H o. ROHTAK MDNlOl* 
PAHTY. 92 I.O. 966=27 P.L.R. 18= 

A.I.R. 1926 Lah. 283. 

• The Court in oalculating the time requisite 

for obtaining copies under 6. IS, is to consider 
that the appellant has acted with due diligtnce 
hut by duo diligenoe it should not be undertood 
that a patty should be ready and -willing to pay 
any sume which are not legallyleviable from hlm^ 
(Ksnnedy, J.O, and De Seusa, A.J.C.). Oanoabau 

GHANSHAMDAS V. GIBDHABTMAL OHBTANWAL 

' 9i>1.0. 406=AlliBi>1926 6intt114i 

4in>> jIq de'tehiililinKlwhat iB‘theMqal8ita>tiZDe‘re» I 
ferrsd to in Si IfiV 8tfb-S.!(9)'ofi the^ Limithtioa^Aoti 


LIHITATIOH AOT (1908), S. 12-nnneOOTBOTy‘ 
copies. 

tbe conduct of tbe appellant must he considered, 
and no period can be regarded as requisite undei? 
the Act, which need not have elapsed if the appel- 
lant had taken reasi-nable and proper steps to obtain 
a copy of the deewe of order. (jSanderaon, C.J. 
Walmsley, J.). KambuDDIN HYDBB o. M. N. 
Mitter. 89 I.C 277=82 Cal. 8W« 

A.I.R. 1929 Oal. 799. 

■■■ ■ Under 8. 12 only the time from the date of 
making the application for copies up to tbe date on 
which the copies art ready for delivery can be ex- 
oluded. The time between the latter date and the 
date of actual delivery cannot be exoluded. The 
finding as to is one of fact. (Mofi ^a^ar, /.). 
BAU BABHP V. ZOBAWAB Mal. 73 I.C. 447 = 

A.I.R. 1923 Lah. 696. 

■ ■ ■ No period can be regarded as reqaisite under 
the Act, which need not have elapsed, if the appel- 
lant bad taken reasonable and proper steps to 
obtain an order. There is no warrant for the pro- 
position that, the time actually consumed In 
obtaining the decree must be deducted. 18 Cal. 104, 
Ref. to. (Lard Buchmaster.) PbawathaNATH ROY 
V, WILLIAM ABTBOB LEE. 68 I.O. 900= 

31 H L. T. 193=49 I. A. 307=49 Cal. 999= 
87 C. L. J. 86=21 A. L. J. 118=27 0 W. N. 196= 

18 H. L. W. 56 = 1933 H. V. N. 926= 
A. I. R 1922 P. C. 352=43 H. L. J. 766 (P C.). 

Period from the date when copies are ready 

to the date of actual delivery Is not time requisite, 
(Afarfinaau, /.). Bawa SinQH v. ThaKUR BinoH. 

67 1.0. 478^ A.I.R. 1922 Lah. 423. 

From ibe day when copy is ready, to the 

day when it is despatched, the time ia excluded. 
(Broadtoay and Abaul Qadir, JJ.). QUBDIT SiNGH 
V. CHARAN DAS. 72 I.O. 797 = 

A. I. R. 1922 Lah. 418. 

Where ooplss are despatched by poet the 

period interyvning between completion and despatch 
of the copies is also exoluded in the Punjab. 
8N.L.R 11 and 10 N.L.R. 189 and 6 O.L.J. 660, 
Foil, and Appr. {ScoU-Smith. J.). QHULLA SlMGH 
V. 80 HAN Singh. 69 I.O. 818=3 Lah. 880= 

4 L.L.J. 600 = A.I.R. 1922 Lah. 219. 
——An applicant should pay in advance a sum 
sufficient for the preparation of the copy. If the 
applicant is informed that the advance is Insuffi- 
oient and supplies the defioienoy on the day im- 
mediately following a holiday, he may be given 
credit for the holidays during which he oonld not 
supply the defioienoy. But where he supplies the 
deficiency not on the day immediately Buooeedlng 
the holidays but on a subsequent day he is not en- 
titled to this privilege. (Afocnatr, A. J. 0.). 
OONDAJI 0. Kisan. 61 I.O. 889= 

A.I.R. 1921 Nag. 141, 

—8. 12— Unneoeisary ooploB 

In reckoning the time for presenting an ap- 
peal, the time required for obtaining a copy ol tho 
decree and judgment must be exoluded, even 
though by the rules of the Oourt it is not necessary 
to obtain such copies. 96 Bom. 643; A.I.R. 1^7 P.R. 
624; 24 O.L.J. 286 and Flaw of Edge, O.J. in 17 All. 
318, Appr.‘, 2 All. 192 and 1 Bom. L.R. 119, Dial.; 
A.I.R. 1927 Rang. 20; 4 Rang. 266; 98 I.O. 417, 
Retersed, PMllitnora.) JlJi Bhoy N. Sorsty 
0. T. S. CRBTTIYAB. |09 |;0. lm< 

6 Rang. 303=68 'Ll. 181=82 O.W 

26 A«L 667 = 47 O L.J. 

^80 Bom. LLR. 642=6 O.W Mi VIOa 
38«M.L;V. 207aaA.|jR. 1926’P OJ 106 k 
.J w. A4.||.LJ. 696(B>.Q.)tf 
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LIMITATION ACT (1908), S. 12— UnnooeBsavy 
copies. 

Time spent in obtaining copy of an order 

which is not necessary for filing is not excluded 
{Page,J.). BONOMALI GOPE o Fakeb CHAND 

106 I.C. 324=48 O.L.J. 4i»= 
A.I.R. 1928 Cal 46. 

No period can be regarded as ‘ requisito" 

under the Act when there is no need at all to apply 
for and obtain a copy of the decree, the rules of the 
Court allowing the appellant to file his memoran- 
dum of appeal unaccompanied by a copy of the 
decree. A. I. R. 1922 P.C. 352 (P.C.), Poll, and First 
Appeal No. 2-56 of 1924 (Rang.). Appr. {R-uledge, 
C.J. and Chan, J.). J.N. SURTYo.T.S. Chettyab 
FIRM. 98 I.C. 417=4 Rang. 263= 

5 Bqp. L.J. 187=A.I.R. 1927 Rang. 20. 

In an application for restoration of a suit 

dismissed for default, the time spent in obtaining 
copy of the order dismissing the suit for default 
oannot be excluded. {Ca7npbell,J.\. Moran L\h v. 
Sher Muhammad Khan. 93 1, c. 1023 (Lah.). 

The time spent in obtaining a copy of the 

translation of the judgment appealed against oan- 
not be excluded in computing the period of limi- 
tation for an appeal under 8. 12. {Wtlberfcn-ce, J.). 

Kanhaya ti. Nub Muhammad. 

59 I.C. 965 (Lah.) 

— S. 12— Miscellaneous. 

The Copying Agency cannot be regarded as 

other than an »gent of the applioantand is not an 
agent of the Court. Time spent by the Copying 
Agency in getting the estimate and putting in the 
application should not be allowed to the applicant 
61 P.L.R. 1911. Fo/1. (Dalip Singh. /.), HAJi ABDUL 

Rahim V. Chet Ram amar Nath. 

104 1 0. 586=28 P.L.R 605= 
A. 1. R 1928 Lah. 16. 

Where an application for amendment of a 

decree is rejected, the period of limitation cannot 
bo computed from the d^te on which the applica- 
tion for amendment of the decree was rejootod. 
{Mullick and Ku’want Satiny, JJ.). Upendra 
Chandra ti. Umesh Chandra. ii3 i.g. 830= 

A.I.R. 1928 Pat 265. 

There can be no saying of limitation apart 

from the provisions of Limitation Act. (ffarrlson 
and Addison, JJ.). HARi Singh v. Mahomed 
Said. 102 I C. 523=8 Lah. 54= 

AI.R. 1927 Lah. 200. 

-Where parties’ Counsel have been duly oom- 

municated the dite fixed for delivery of judgment 
limitation for appeal will run from such datj in 
spite of the fact that neither the parties nor the 
Counsel wore pre.sent, I Dalip Singh, J.). B.B & 

C.I Ry. Co. V. Firm R\m Sarup Mahru Mal. 

98 I.C. 942= A.I R. 1927 Lah. 59. 
■ ' -Where cause of action arose, on 17-‘2'13, in 
the case of breach of contract not in writing and 
registered, a suit filed on 17' 2 16, ia in time. 
{Canpb€ll and Afoti Sagat, ■fj.)» AKHTAR BEG v. 

Haq Nawaz, Advocate, High Court, Lahore. 

78 1 0. 87= A.I R 1924 Lah. 709. 

^iine required for obtaining certificate includes 

time during whtch appeal from order refusing certifi- 
cate iDQs continued. 

The judgment of the lower Appellate Court was 
pronounced on the 24th June. 1918, and the appeal 
to High Court was preferrrd on the 14th May, 1919. 
An application for certificate was presented on the 
aist July, 1918. and, though it was rejected on the 

following day, the appellant succeeded in obtaining 

from the Chief Court order remitting the question 
of the grant of certificate to the lower Appellate 


LIMITATION Act (1908), S. 13— ConstFuotloa 

and scope. 

I 

Court who upon re-coneidaration granted the oerti- 
[ ficaie on the 7lh May, 1919, 

I Held, in the circumstances the application for 
certificate must be deemed to have been pending 
during the period from 3l8t July, 1918 to 7th May, 

‘ 1019, and this period should be excluded in com- 
puting the period proscribed for filing the appeal. 
[Shadi Lnl, C.J. and Brasher, J.). Mt. Choto i>. 
Mt. Sona Devi. 70 I.C. 299= 

A.I.R. 1923 Lah. 11. 

The word ‘ day ' in S. 19 and ‘ tiitie ' in S. 12 

have the same meaning. 

The plttintifi filed the suit on 13-7-20, for debts 
which had been acknowledg'd in writing on 
13 7-17 to be due. The Subordinate Judge held 
that the provisions of 8. 12 do not apply to the 
computation of a period starting from the signature 
of an acknowledgment under 8. 19 for the reason 
that the word time is used in the latter section and 
the word day in the former aud therefore dismissed 
the suit. 

Held, that the two words have the same meaning 
and therefore the suit is in time. {Hallifax, 
A.J.C.). JaINABAYAN BAPU U. VlTHOPA. 

71 1.0. 556=6 N.L.J. 281 = 
A.I.R. 1923 Nag. 143. 

By S 12 (1) or 8. 8 of the General Clauses 

.Act and 3. ICO of the Land Revenue Act the period 
of limitation is not three years but three years and 
one duv. 

Therefore, either the claim in respect of the first 
year is not time-barred or the claim In respect of 
the fourih year is not premature, if the suit is 
brought on the first day of the Revenue year which 
is the first day of limitation in re.>.pcct of the fourth 
year and last day in rijspect of the first year. 
\HaUifax, A.J.C.). Nabayan PaTAL w. ABDUL 
GBANi. 63 I.C. 527 = A.I.R. 1922 Nag. 261. 


— S. 13— Condition preaedent, 

Quaere. — Wheth - 1 8 13 applies only to cases 

where defendant was in India at the time when the 
transaotion took place and loft it afterwards, or 
whether it applies to all cases of persons not In 
British India. {Uevado<s and Jackson, JJ.)> 
RATHINA THEVAN tl P\CK1RISAUI THEVAN. 

1(2 I.C 13'‘= 1928 M.W.N 343= 
28 M.L.W. 645= A.I.R. 1928 Mad. 1088. 
■In order to get the bom-fit of S 13 the cause 
of action or the transaction which gives rise to the 
cause of action must have taken place in British 
India. 14 Cal 457 and 25 Cal. 496. Disl.; 5 M.I.A. 
•234 (P.C.). Expl. (Devadoss and Jackson, JJ-)* 
Rathina Thbvan j». Packibisamt Thevan. 

112 I 0. 139=1928 M.W.N. 643= 
28 M.L.W 643 = A.I.R. 1928 Mad. 1088. 

A suit would bo in time provided that the 

defendant has not been within British India be- 
yond the time allowed by the Indian Law of limi* 

tation, to bring the action, wherever the oauae of 

action mav have risen. 14 Cal. 457 and 5 M,I.A. 
234 (P.C.)’, Bef. i^[acleod. C.J. and Shah, J.)* 
ISMAILJl HAJI HULIMTiHAI II. ISMAIL APDDL 
KADAR. 63 I.C. 939=45 Bom. 1228= 

23 Bora. L.R. 543= A.I.R. 1921 Bom. 460. 

—8. 13 — Construction and scope. . 

Chiefly of Fo’eign States can bs held to reside tn 

British India in so far as they actually 

their business through representatives in Brtmn 

”se*^tion 13 must be read oonBistently 

provisioQS contained in Pact ® , 

in particular case” against defendants who oral 
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C.IICITATION ACT (1908), 8. 13— Military occu- 
pation of place. 

narilf TTOuld be always oat of British India, 0 .?., 

(1) the Sooretary of State for India in Coaooil ; 

(2) an alien corporation and (3) a Sovereign Prince 
or Baling Chief sued in the name of hie State 

Section IS must be read so as to avoid the obvious 
absurdity that arises, if such corporate bodies are 
deemed to reside out of British India, so that suits 
against them can never be barred at all. And this 
can be done by treating them as defendants, who, 
by reason of their special character, are not absent 
from British India within the meaning of the sec- 
tion, because they have not got the same liberty as 
private individuals to reside personally in British 
India and attend to their aSairs and they must do 
fio through agents or representatives. They can be ' 
held to reside in British India in so far as they 
actually carry ou business through representatives 
in British India. 30 C..1. 103; 17 Bom. 662 and 
26 Mad. 644. Bel. on ; 14 Cal. 457 and 25 Cal. 496 
(F.B.), New York Life Ass. Oo. v. Public 

Trustee, (1924) 2 Ch. 101 and 4 P.L.J. 141, Cons, and 
Appl. (Pawcell, Ag. C. J. and Murphy. J.). 
flAYAJI GAIKWAR V. MADHO RAO R.AGHDNATH 
BAO. 115 I.O. 369 = 53 Bom. 12= 

30 Bom. li.R. Ii63= A.I.R. 1929 Bom. 14 (F.B ). 
— S> 13— Hllltary occupation of place. 

— The military ocoupation of Basra in 1914 did 
not bring Basra within territories and places" 
governed by 'iovecnor-General of India so as to ox- 
nlude the operation S. 18. 20 A.L.J. 786, Foil. 
(Kanhaiya Lai and Sulaiman, JJ.). Fakrullah 
Khan v. ram Sarup. 68 I.C. 978= 

20 A.L.J. 786=43 All. 18= A.I.R. 1923 All. 64. 
— S. 14. 

Another oivil proceeding. 

Applicability. 

Oause of like nature. 

Computation of time. 

Defect of Jurlsdlctioo. 

Different cause of action. 

Good faith and diligence. 

Interpretation and scope. 

Parties. 

MiscellaneouB. 

~8. 14— Another ciyll proceeding. 

——Where a petsou does not file a suit within 
•one year after the adverse order under 0. 21, R. 103 
and chooses to apply for revision of such order, he 
'Oannot get the benefit of S. 14 and ask for cxclueiou 
of time taken in the revision proceedings. Proceed- 
ings contrary to the clearly expressed provisions of 
law oannot be regarded as civil proceeding in good 
faith. 39 Mad. 62 ; A.I.R. 1929 Rang. 297, Foil. • 
36 Mad. 135 and 23 Cal. 775, List. (Patkar, J.). 
XJABATAN AMBAJI OHAVAN V. HABI GANESH 

Navaee. 32 Bom. L.R. 1188= 

A.I.R. 1930 Bom. 605. 
— ; — Section 14 applies when a fresh cause of action 
AHses as a result of the judgment in a previous case. 

The purchaser did not buy the goods from the 
Mller according to a previous agreement between 
them; so the seller sold the goods by publio auction 
and sued the purchaser to Indemnify it for loss 
^^stalned. But the suit was dismissed. Thereupon 
the sellers instituted a suit for damages for breach 
of contract. They further maintained that original 
oause of action remained suspended from the date 
of award or the filing thereof or of the execution 
^rooeedings up to the date of the judgment of the 
Court of appeal, that alternatively a fresh oause of 
•otion for the same amount arose in oonsequenoe 
of that judgment : that their original claim remain- 


LIMITATIOM ACT (1908), S. 14— Inolber oIyII 

proceeding. 

ed satisfied up to the judgment and that they had- 
a right of set oS agatusC the sum wbioh they had 
been ordered to refund. 

Heli. the suit was maiutainsble either ou the 
ground that upon literal construction of S. 14, 
Limitation Act, limitation was in su^pease or upon 
the ground that a fresh cause of action arose asa 
result of the judgment of the Court of appeal. 
12 M.I.A. 244 and A.I.Rj 1916 P.C. 96 Foil. ; A.I.R. 
1926 Cal. 65; A. I. R. 1921 Oal. 600; A.I.R. 
1921 Lah. 71 and 43 Mad. 845, R:f. {Lnrl~\Yilliains, 
J.). .4BDOL Rahim Ojsman & Co. v 0.iAai8HEB 
PURSSOTTAil DAS & CO. 120 I.C. 710= 

56 Cal. 639= A.I.R. 1430 Cal. 5. 

Proceediugs before an arbitrator are proceed- 
ings in a Court. [Lort WiHiams, J.). ABDUL RKHIM 
OOSMAN & Co. V. OJAMSHEE POBU9HOTTAM 
Das & Co. 120 I.C. 710 = 56 Cal 639= 

A I R. 1930 Cal. 5. 
— Arbitrations under the Indian Arbitration 
Act are not prosecuted by filing suits and pxefei- 
ring appeals from the decrees in such suits, but by 
procuring awards and filing them io '^'ourb and 
resisting applications to .sot them aside ; so also 
civil proceediugs in a Court cover civil proceed- 
ings before arbitrators whom the parties have sub- 
stituted for the Courts ol law to be the Judges of the 
dispute between them. An arbitrator should, there- 
fore, exclude the time spent la prosecuting in good 
faith the same claim before an arbitrator who was 
without jutisdiotiou. (Lord RamDDTT 

RAMEI6SEN ti. E. D. Sassoon Co. 

115 I.C. 713 = 1929 A.L.J 234=3t OWN. 435= 

29 M L W. 682= B 0 W. N. 473= 
49 0. L. J. 462=31 Bora. L.R. 741= 
56 LA. 128=1929 M W. N 346 = 36 Gal. 1048= 
A. 1. R. 1929 P.O. 103=56 U. L J. 614 (P.O.). 

Where an application for review is admitted 

to a hearing and there is a reasonable ground lot 
review ioasmuchas the Court had referred to state- 
ments that were nob a part of the record of the 
suit, the application is pcoseouted fsona fide and 
the period should be exempted I.R. 1917 p.Q. 166, 
Foil. (Johnstone, J.). PATKH NUR v. JlWAN. 

116 I.C 315 = A I R. 1928 Lah. 964. 

The term " civil proceeding " used in 5. 14 

is not meant to cover nu applioatinn made under 
Sr. 28 and 29 or S. 42 of the Land Registration Act 
and the Land Registration Deputy Collfotor oan- 
not be called " a Court *' (or the purpose of decid- 
ing oases under those seotioas. (Adami ond 
Sen, JJ.). Bamjbb Prasad u. Rm BJSRnNDUTU. 

90 I.C. 244=7 P. L. T. 61= A. I. R. 1926 Pat. 194. 
Review. 

The time spent in prosecuting with duo diligenoa 
a proper application for review of judgment can ba 
deducted under S. 6. (DanieL-, J.). PABBHU 
DAYAL V. MURLl DHAB. 78 1 0. 677= 

22 A.L.J. 365=5 L.R A Civ. 298= 
^ A.I R. 1924 All. 887. 

—CoUecior having power to delsrmine iXpplicA^ 
lion under 0. 21. R 100, C. P. gode, is Civil Court 
but not where he had no jurisdiction. 

It is necessary in each case to examine the pteolaa 
nature of the proceeding and the oonatltution ot 
the authority before whom such prooeedlng Is 
taken in order to decide whether it should propotly 
be termed a Olvil ptooeeding in a Court. If tha 
proceeding In question was one which the Ool- 
ieotor was oompetent to determine, he should bft 
regarded as a Oouit within the meaning oi 8 14 
Oolleotor is not Invested wUh powec to dUposc oi 
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proceeding. 

objcctioDP under 0. 21, R. 58, C.P.Code. It would 
appear that he has DO power under 0. 21. R. 100, 
C.P.Code. which is of the saine nature as 0. 21* 
R. 53. ^ h<n the Collector had no jurisdiction there 
is no 6ona fide mistake of jutisdiction such as would 
justify the Court in excluding the time occupied in 
applying to the Collector from the period of limita- 
tion 44 Bom, 60. Dtst.-, 5 N.L.R. 121 at p 124, 
Apvr.\ 23 Bom 531 and 44 Bom. 50, Foil. {Baker 
Offg. J.C.). Bandappa V Shankar Rao. 

78 I.C. 580 = A.I.R. 1924 Nag. 309. 

Proceeding partially wrong is also covered. 

{Pratt. J., contra). 

Per Marten. J. — The two separate Courts of Poona 
and Wadg^oD havea Common Judge; from the let to 
the 20th of each month, the Judge sits at Haveli. 
Poona, from 2l3tto25th he sits at Wadgaon, and 
from the 25th to 30lh oi the month be sits at 
Lonavli a part of the Wadgaon Court. The plaintifl 
filed his Darkhast No 284 of 1912 on the lOih 
April, 1912. He filed it at Wadgaon quite oorrtotly, 
but as the Judee was then sitting at Haveli, the 
Court officials apparently sent ;bo papers to the 
Judge at hlaveli, and be on the 11th April, 1912, 
gave a notice to the defendants returnable on the 
I4tb or loth April, 1912 in the Haveli Court. The 
defendant.^ did not appear, and on the 15th April 
the Judge sitting in the Haveli Ccurt made the 
warrant for possession absolute Defendants 
appealed and on the 26th February, 1913 this order 
was set aside on the ground that the Judge had no 
jurisdiction to direct the defendants to appear in 
the Haveli Court nor to make the order against 
them in that Court. It was accordingly directed 
that the Court ol first instance should take up the 
Darkhast at the point where it was when the order 
for issuing the warrant of possession was passed. 
The plaintiff appealed to the High Court, hub on 
8rd February. 1915 his appeal was dismissed. On 
29th June, 1915 the Darkhast was brought on again, 
the plaintiff w: s present but as the Judge was away 
the proceediogs were adjourned to Iho next day. 
Tho plaintiff this time was not present in Court 
and accordingly the D.arkhast was struck off. The 
next Darkhast he filed was on tho 7th June, 1916. 

Eeld. that it whs not time barred. {Marten and 
Pratt, JJ.). PANDRT DAGADA V. JAMNADAS CHO- 
TAMAL. 76 I.O. 317= A.I.R. 1923 Bom. 218. 

■ Ip computing the period • of limitation pres- 
cribed for preferring an appeal, tho appellant is 
entitled to deduct the period during which an 
application for review was pending. (Woodroffe 
and Ghose, JJ.). PURNACHANDBA CHATTOPADHYA 
V, MABUL BAEHSn. 68 I C. 200= 

A I.R. 1923 Cal. 291. 
—Before the appellant can claim the deduction 
of the p- riod occupied in review proceedings, it 
must bo found that the proceedings in the review 
were reasonably presented and in good faiih. 
iN. E. Chatterjee and Pnnion, JJ.). THAEAMANI 
Dari v. Pitamuar BHGIYA. 62 I.C. 957 (Cal.). 

^r6i.'ra/ion proceedings are. not covered unless 

lurli proceedings oust Civil Court's jurisdiction. 

The mere fact that there is an arbitration pend- 
ing before an arbitrator does not and cannot oust 

tho jurisdiction of tho Civil Court. 

Could tho defendant have taken the plea that the 
Civil Court had no jurisdiction to entertain the 
Botion because identically the same 
was pending before a certain arbitrator and if it be 
held that snob a plea would be available to the 
defendant, then It must follow that the right to 


LIMITATION ACT (1908), B. 14— AppIleabUJty. 

sue remained in suspense until tho arbitrator made 
his award. {Das and Boss, JJ.). SHAIKH ABDur, 
Rahim u. Mt.Barjba. 6l I C. 807 = 2 P.L.T. 968= 

6 P L J. 273= A. I R. 1921 Pat. 168. 

A creditor taking no part in the insolvenoy 

proceedings of his debtor cannot, in a suit to re- 
cover his debt, exclude the period of insolvency of 
the debtor from the limitation period either under 
S. 14 or S. 15 of the Act. {Maung Kin, /.). 
Greenbghgh i>. Xavier. 64 I C. 50= 

18 Bor. L.T. 197. 

Tho fact that S. 14 requires that there should- 

have been "another civil proceeding” doesnotoon- 
template a proceeding in a different Court to the 
one in which the proceeding said to be time-barred 
is pending. {Fawcett, J. C. and Eaymond, A.J.C.). 
iBBAHiM V. Firm op Gulam Hussan. 

62 I. C. 907=18 8. L. R. H = A.I.R. 1921 Sind 13. 


— S 14— Applicability. 

Section 14 has no application when bad faith 

is established. {Das and Fazl Ali, JJ.). NarpaT" 
Singh v. Mahidhar jha. 122 I. C. 241 = 

8 Pat. 851= A I.R. 1930 Pat. 94. 
Time spent in carrying out a wholly indepen- 
dent litigation cannot be excluded from the time 
given to an app-llant to appeal. {Dalai, J.). Gaya 
Prasad v. Ram Sarop. 112 I. C. 246= 

A.I R. 1929 All. 101. 

Section 184 provides the period of limitation,. 

and S. 14, provides, not the period of limitation hut- 
means to compute that period which is an entirely 
different thing. Therefore S. f 84 doea not exclude 
the application of S. 14. {Cuvxxnq and Mullik, JJ.). 
SATI PRASAD G.ARQA V. GOBlND.t CHANDRA SHEE. 

56 Cal. 805=3? C. W. N. 227= 
A. I. R. 1929 Cal. 329. 
——The parties to the two suits were not differ- 
ent, and the previous litigation was c^^rrled on 
with due diligence. There was no want of good 
faith on the part of plaintiff in instituting previous 


suit. 

Held, that S. 14 is directly applicable. 
(Stifrtiman, Ag.C.J. and Bennet, J). BALDEO 
PRAS.AD babu Ram V. Haji alt Mohammad 

USMAN. 112 I.C. 719 = 1929 A L.J. 73. 

The proviftions of S 14 nro not applicftWo 

where a suit is withdrawn by a plantiff under 0. 23, 
B 1. C. P. Code, with permission to bring a fresh 
suit, and the plaintiff lab ’ll be bound by the law 
of limitation in the same manner as if the firsi 
suit bad not been instituted. 29 Bom. 219 and 
39 Mad. 936, Foil ; 22 All. 248, Dist. (Dalai, /.)► 

RAHIM AM V. Yphm Khan. 

9 L R.A. Rev. 178= A.I.R. 1928 All. 402. 
Provisions of 8. 14 can be applied to Hppeals 


Where the appellant through fcotia fide miS' 
ake preferred bis appeal in a wrong Court, but 
(.Pt no lime in re-filing it in the proper Court 
,fter it w»B returned to him, 

Eeld, that the provleicns of S. 14 would 
.pply and th« appeal should he heard. 14 A.L.J. 
12 and A.IH 1917 P.O. l.^n. Foil. “if 

^ullan. JJ.). KlPHAN LAL t*. TIKA. 101 I 750- 
49 All. 955=25 A.L.J. 4tO = A I.R. 1927 AH. 719. 
Section 71 (2) of the Village 


rovides a pproial rulfi of limitation whio 
erngate from the provisions of the gf nera 
mhodied in S. 14. {Lindsay, J )■ ^ 

2 OCHAN ram LAOHMI PBAS.AD JAGAT NABAIN 

)DBB 98 I. C. 1050= A.I.R. 1927 AH. IBl. 

Section 14 is inapplicable to a smt 

armer proceeding founded on the froia 

ction falls through on the merits and not item 
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LIMITATIOH act (1908). 5. 14— Spplloabillty. 

defect of jurisdiction. (Shadi Lai, C.J. and Broad- 
toav, J.). abbas ALl khan V. YUSUP Alii KHAN. 

101 l.C. 254=28 P L.R. 168= 

9 L L.J. 216= A.l.R. 1927 Lah. 188. 

^So long as there was no legal impediment to 

the filing of the suit earlier, no time can be esolud^ 
ed under S. 14 and the third column of Art. 73 
operates. (Ra^tcsotn and Wallace, JJ ). BatYA 
NABAYANA RRAHMAN V, "VrAGANTI SEBTHAYYV. 

ICO I.C. 776=50 Mad. 417=25 M L W. 426- 
1927 M.W N. 160=39 M L T. 116= 
A.I-B. 1927 Mad 597=52 M.L^f 396. 
——There is no proviplon of law according to 
wbloh a plaintiff, who upon failing to obtain one 
remedy sues for an alternative one. is entitled to 
exclude the time taken up by the former proceed- 
ings. (Curafnten. J.). PATTBACHABIAB u. 
ALAMEIiUMANGAI AVMAL. 100 I C. 40= 

25 M L W. 11 = A.I.R. 1927 Mad. 273. 

Section 14 is not applicable to an application 

for execution. It applies exclusively to suits. 
(5uln»wfln, J.). Ramraj u. ^It. Umbaji. 

93 I.C 292= A-I.R. 1926 Lah. 345. 

. - An application which does n-'t He in any 
Court cannot be taken Into account for the sake of 
extending time under S. 14. 22 P. B. 1912, Foil, 
(ffarrison, J.}. MORAN 8TNQH v. NATRU MaL- 
' 92 l.Q. 299 (Lah.). 

— — To claim exception under S. 14, the claimant 
must prove that the right to enforce which the 
exemption is sought, w«r the subject of litigation 
in the prior soft. (Madhavan Nair, J). A. K. 
KAMBTTj ACHUTHAM V. K. ABDU. 91 I.C. 833= 

21 M.L.W. 593=1925 M.W.N 361 = 

A. 1. R. 1925 Had. 675. 


■ ■ A suit in respect of an order under 8 283 of 
the Code of 1882 made ngsinst a minor ought to be 
filed within one year of bis attaining majority 
under Art. 11. 

Where within one year from the date of the 
order, the minor's grandmother instituted such 
suit which was dismissed, 

Held, it was not afterwards again permissible to 
bring the suit and the period of limitation oannot 
he extended, (PHiflips and Venkatasubba Rao, JJ.). 
SUBBIAHPANDARAM r. ABUNACHALA PANDARAM. 

80 I-C. 992= fi.I R. 1925 Mad. 379. 


' •‘Plaintiff failing to execute tjie decree withind 
the given time under a bona fide mistake when defen- 
ing another suit cotuerning the same stt6yeof- 
maiter — Time occupied cannot he deducted. 

Plalntifi obtained a decree for possession on 
February 15th, 1913. There was an appeal first to 
the District Court and then to the High Court, 
which ultimately confirmed the decree on 
December 10, 1915 He filed bis application for 
execution of this decree on Juno 28tb, 1920. 
During the interval, however, the defendant filed 
Suit No. 42 of 1916 for a deolar^tion that the plain- 
tiff's decree bad been obtained by fraud, That 
litigation lasted till July 31st, 1920, and ended in 
the present plaintlfi's favour, 

Held, that plaintiff may have been under an 
honest but mistaken impression that during all 
this time it would be futllo for him to prosecute 
the application for execution of the decree which 
vras ohallenged’by the suit of 1916. That In a case 
of this'kiud it may he desirable that the plaintlfi 
ought to' be in a position to deduct the time taken 
np'in ddtendloga' litigation of the nature auoh as 
In 'the present 'obse. But that, as it was impossible 
w bring the case within the provisions '<if Ihe 
Indian Limitation Aot the applioatioh was 'tiihV 


LIMITATION AOT (1908), 8. 14— Cause of llktf 
nature. 

barred. (Shah, Ag. C. J. and Crump, J.). 

SO&1SH7KHABSWAMI BHIDLINGSWAMI V. BHTV- 
APPA Mallappa. 76 I.C. 357 = 25 Bom. L.R 888« 

A.l.R. 1924 Bom. 39. 

Where the Court dealt with an application. 

on the meTits and came to the conclusion that the 
judgment-debtors and the decree holder were alike- 
bound by the order made in the course of the exe- 
cution proceeding, 8. 14 is of no avail, (ifookerjet^- 
and Panton,' JJ.). RaJINI BANDHUIChATTBBJEB-' 

V. Kali Prasanna Crattebjeb. 

74 I C. 279= A.l.R. 1924 Cal. *19. 

Section 14 does not apply to an application- 
to set aside an decree, (I/indsay, J.). 8 T, 

GADBE V. BBUNANDAN SABAN. 84 I. C. 838= 

21 A. L. J. 205=45 All. 332= 

4 L. R. A. Civ. 144= A.l.R. 1923 All, 319. 

Section 14 does not apply to insolvency pro- 

ceedings. 

The original insolvency petition, was presentso* 
by a creditor under S. 6 (4) of Aot HI of 1907, on 
June 28th, 1919, to the District Munsif of Raaole 
who had no jurisdiotion to entertain it. Having: 
been returned by that Court on September 22nd« 
1919, it was represented to the District Court 
which had jurisdiction under 8. S on October Ist, 
19l9, on which date more than 8 months hact> 
elapsed since the oommissioo of the aot of insol- 
vency upon which the petition was grounded. Thus 
the petition was liable to be rejected as out of 
order. But the District Judge, on a petition to 
excuse delay being presented on February 2lBt, 
1921. acted under S 6 of the Limitation Aot, and* 
holding that there was ‘'suffiolent cause" for the 
petition not being presented earlier, excused the 
delay and proceeded to enquire into the merits of 
the case. 

Held, that 8 78 of the new Provincial Insolvency 
Aot (1920) was not in force on 1st October, 1919, 
and S. 14 of the Limitation Aot does not apply t<> 
insolvency proceedings. Henoe the order of District 
Judge excusing delay was wrong. 41 M. 169 (F. 6.1, 
Rel. on. (Spencer and i?ao, JJ.), 

AlYAPPARAJU V. VENKATAKRISHNATYA. 

72I.G. 488=1923 H W.M. 195= 
18 M.L.W. 35= A.l.R. 1923 Had. 462= 

44 H.L.J 303. 

— S. 14— Cause of like nature. 

Where a suit is dismissed for default of pro* 

seoution under 0. 9, R. 2, 0. P. Code and a fresh* 

. one is brought under R. 4 of the same order, S, 14 
Is not applicable as the prior suit failed for plain* 
tiff’s negligence in proseouting it and not because 
of delect of jurisdiction or other cause of a like 
nature within the meaning of 8. 14. 6 W. R. 184 
(P.B.), Foil. {Subhedar, A. J. C.). CHlTAWAN t». 
KlSAN. 116 1.0. 509=25 N.L.R. 99= 

A.l.R. 1929 Nag. 219. 

A holder of money-deoree againstSone brother 

as member of a firm attsobed certain property to 
which the other brother of judgment-debtor object*- 
ed under 0. 21, R. 68, O.P.Code. The objection was 
allowed. After this tho decree-holder applied* 
under 0, 21, R 50 (2), 0. P. Oodo, but was unsuo- 
oesAful, the Court holding the order on olaim 
petition as a bar. He then sued as required by 
R. 68, but was met with the defence of bar o£- 
limitation, ^ 

Held, that the cause of action on which the- 
appUoation under O. 21, R. 60, was baaed was the- 
sameas 'the cause of action in the suit land-'thttr 
reason iihy bis appUoatton under O. 21, R. fiO'tns* 
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LIMITATION ACT (1908), S. 14 — Cause of like 

oature. 

held as not maintainable was a reason oontomplat- 
ed by S. 14 ; therefore the period during which the 
application under R. 50 was pending should be 
excluded in computing the one year’s period. 
{^^ears. C. -7. and Mukerji, J.), Kanraita LaL 
V. SURAJ Karan. 108 l.C. 134=26 A.L,J. 127 = 

, A.I.R. 1928 All. 10. 

The interpretation of S. 14 should be a wide 

one. Where, in a prior suit for declaration of title 
possession was not prayed for and the suit was 1 
dismissed as not maintainable on that ground, 1 
Held, that the defect was of a nature similar to a 
defect of jurisdiction and that time taken for pro- [ 
secuting that suit can be deducted under S 14. , 

(Odgers, J.). Venkamma v. P. Parthasabathi <t - 
Bros. 98 I. C. 14=24 M. L. W. 634= ' 

A.I.R. 1926 Mad. 1081=51 M.L J. 391. 

■ The dismissal of the previous execution < 

application on the ground that the relief asked for 
•was not in conformity with the decree is a cause of ■ 
a nature similar to defect of jurisdiotion. {Mullick ' 
and Bucknill, JJ.). KlSHORE MAL v. JagDISH 
NARAININGH. 75 I.C. 312=3 Pat. 42= ’ 

A.I.R. 1924 Pat. 471. 

Res jftdicata doe.s nob constitute “ other 

•oause of a like nature ” under S. 14 (2), 22 All. 2i8, 
(P.B.) ; 10 Cal. 86. Dist.\ 13 C.L.R. 214 and 32 Oal. 
118, Foil. iCoutts and Ross, JJ). BRA.7A GOPAL 
Mukher.ti V. Tara Chano Marwari. 

63 I.C. 593 = 2 P L T. 583= 6 P.L.J. 593 = 
1921 P.fl C.O. 233= A.I.R. 1921 Pat. 225. 

— S. 14— Computation of time. 

Plaint represented under an order of the Court 

is to be deemed to he presented when it was first I 
presented. 

There is no provision of law which necessitates 
or even empowers the Court to return a plaint on 
the ground that the plalntiS has not mentioned 
therein the list of the documents on wbioh he 
relies. The only efieot of a person not furnishing 
the list of documents on wbioh be relies is that, 
unless tho Court permits him to do so, he is not 
entitled to produce them at a later stage. 

Where a plaint is returned under oircumstanoes 
mentioned above, and it is represented, the suit 
must be deemed to havo been instituted on the 
date when the plaint was first presented and not on 
the date on which it was represented after the 
order of the Court had been complied with. (Jai 
Lal.J.). MunAiiuAD BAKHsn Chirac Din y. 
SiKANDAB Khan. 122 1.0.488 = 

A.I.R. 1930 Lah. 480. , 

■ -Defendant, as share holder of a company, | 
had his shares forfeited more than a year prior to ; 
oommenoement of winding up. The winding up | 
order by the Court was on 2l8b July, 1923. On ^ 
10th October, 1924. the liquidator filed his list of i 
contributories under S. 156, Companies Act. On 
13th October, 1925, the Court held that the name of | 
the defendant had been wrongly entered in the list ( 
of oontributories, and it directed a suit to be filed. ; 
A suit was accordingly filed against defendant on ' 
bis liability under Art. 28 of Table A, 

ffeld, that the period between lOth Ootober. 1924 ; 
and 13th October. 19-25. cannot be excluded under ' 
3. 14. (^farlcn, G.J. and Crump, J.), ManeklaL , 
V. SURYAPUR MlELS CO. 110 I.C. 33= | 

62 Boro. 477 = 30 Bom.L.R. 649 = 
A.I.R. 1928 Bom. 252. 

— ' --That in oomputlng the period of limitation 
'lor an application for review a party is entitled to 
'Oxolude tho period of the vacation. (Stuart, C,J. 


LIMITATION ACT (1908), S. 14 — CompQtatlon of 
time. 

and Raza, J.). SiTLA DiN u. Ram Narain 

® 707. 

UDder the Indian Law and procedure an 
original decree is not suspended by presentation of 
an appeal, nor is its operation interraptod, where 
the decree in appeal is one of dismissal. Where 
a said is set aside and an appeal against the 
decree setting aside the sale) is dismissed, limi- 
tation fora suit by the vendee to recover the pur- 
chase-money from the vendor begins to run from 
the date of the decree setting a>ide the sale not 
from the date when the appeal against the decree 
is dismissed. A.I.R 1921 Bom. 181 and A I.R. 1918 
P.C. 151. Foil. (Z afar AH. J.). Pir Bakhshv. 
Channad Din. 100 I.C. 19 = 23 P.L.R. 1 = 

A.I.R. 1927 Lah. 734. 

— Plaintiff must have been pro^ecutinQ the pre- 

vious suit or his claim must have been adjudicated 
upon if he wants to apply S. 14 

A putni tenure was sold for arrears of rent under 
R-?eulatioa Viriof 1819 on 15th ^IHy, 1916 On 
‘29th May some of the putuidars brought a suit for 
setting .aside tho sale. During the pendency of 
this suit the putni htving faU<<Q again into 
arrears was sold on the 16th November. 19l6, a 
second time and the putnidars applied for amund- 
ment for setting aside the second sale also. On 
2l8t February. 1918, both tho sales -were set aside. 
But the zamindar appealed and the High Court, 
reversing the decision, confirmed the sales on tho 
29th February, 1920. In the meantime one of the 
putuidars instituted a suit alleging that he had an 
8 as. share in the purchase at the first sale, he 
having piid one half of the purcbase-inoQ< y and 
prayed that the second sale might be set aside. On 
24th January, 1917. the purchaser withdraw the 
surplus Sale proceeds from Court and subsequent- 
ly tho plaintiff on 31st May, 1920, made an appli- 
cation for amendment of his plaint adding a prayer 
for the recovery of one half of the f-urplus proceeds, 

Hcfd, claim for tho surplus sale proceeds came 
under Art. 62 of the Limitatiou Act, under which 
a suit has to be brought within three years from 
the date on which the money was roo^ived by the 
defendant. The period between the date on which 
the sale was set aside by the Court below and the 
date on which the High Court reversed that deci- 
sion and upheld tho sale (23 Feb. 1920) should not 
be deducted and that the claim for the surplus 
sale proceeds was barred. 43 Cal 660, Dist. 
(Chatter jee and Cumina, JJ.). NIRANKA CHANDRA 
u. ATUL Krishna Ghose. 83 I. C. 110= 

41C L.J. 149 = 28'C.W.N. 1009= A.I.R. 1925 Cal. 87. 

Temple trustee is not entitled to deduct period 

between first Court' s decree and the decree i« Bigh 
Court in a suit against the defendants who were the 
same in a previous suit. 

Where the trustee of a temple filed a suit on 15bh 
August, 1919, against the archakas and staneekas 
for tho recovery of offerings of money taken without 
right, by the latter from the hundials of the tem- 
ple during the period ‘iSth August, 1911 to 31st 
August. 1914, and sought exemption from the ob- 
vious bar of limitation, on the ground that a suit 
filed on 25th August. 1911, by the worshippers 
against the same defendants for a declaration that 
the lease to tho latter of the said offerings ^7 
Devasthanam Committee was invalid, failed both 
in the Munsiff’s Court on 22nd February, 1913. and 
on appeal before tho Sub*Court on I5th Becem er, 
1913, but succeeded in the High Court on 22nd 
September, 1916, 
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limitation ICT (1908), S. 14-Cttmpatatlon of 

time. 

Held, that the period between 29nd Pebroary, 
1913 and SSod September, 1916, oonld not be deduct 
ed in favour of the pleintlfi as the decisions of the 
JIunsif and Subordinate Judge were only deolara- 
tory and. therefore, the suit was barred by limita- 
tion. {Bamesam and Jackson, JJ.). Sethu Rao w. 
SBETHAI/AKSUMI AMMAL. 89 l.c. 938= 

21 M L.W 716=A.I.R. 1925 Mad. 1188. 

■ -Where the plaintig was given a decree by 
which it was ordered that on his paying certain 
sum within a certain date the defendant was to exe- 
cute a conveyance of certain property to him and 
where the matter went up in appeal and second 
appeal, 

Beld, that the time for the payment of the 
amcuint by the plaintifi should be calculated only 
from the date of the d oree passed in the second 
appeal. 39 Bom. 175, KoU. (Bucknill and Boss, JJ.) 
QOBIND PRASAD v. JUGDIP SAHAY. 88 I.C. 358 = 
i Pat. 378=6 P L T. 547=3 Pat. L.R. 43= 
1^25 P H.C.C. 57= A.I.R. 1925 Pat. 359. 

•Puini sold Jot arrears — Sale set aside and pos 
seaiiow restored — Appeal by purchaser — Time between 
restoration of po.ssession and decision of appeal 
cannot be deducted, 

K patni taluk was sold under Regulation Vni of 
1819 for arrears of rent for the year 1821 and pur* 
chased by one B. The defendants sued to set aside 
that eale. The suit was deoreed on the 4th Octo- 
ber, 1917, by the Trial Court. The sale was set aside 
and the defendants were held entitled to posses- 
sion and they aoluilly got possession in October 
1917. There was an appeal by the purchaser but 
the decree of the Trial Court was confirmed by the 
High Court on the 12th August, 1919. Plaiutifi 
instituted a suit for rent on the 20th March, 1920. 
It was originally for rent of 1328 and for the kists 
np to Falgun 1826. Subsequently on the 4th 
March. 1921, there was an application for the 
amendment of the plaint and the arrears of rent 
for the year 1322 were included in the claim. The 
defendants were restorod to possession of the putni 
in October, 1917, which was mote than 3 years 
before the 4th March, 1921, and there was nothing 
to prevent the plaintifi from suing them for rent ot 
182-2 and aooordlngly the claim for tho year 13-22 
was barred by limitation. The period between the 
date when defendants got poeeession and the date 
of decision in appeal cannot be deducted. (1668) 12 
M.I.A. 244, Foil.’, (1916) 43 Oal. 660, i)M<. (.W. R. 
CJiaiterjee and Chotener, JJ.). BiJOY Chand 
MohATAB V. RhoKA SinhA. 84 l.c. 425= 

40 G.L.J. 97= A.I.R. 1924 Cal. 1059. 

■ Per Spencer and Devadoss, JJ. — When an 
appeal to a Superior Court only results in the 
deoieo appealed against being confirmed, In India 
there Is no Interruption in running of time oalonlat- 
ed from the date of the original deoroe, (Speturer 
and Devadoss, JJ.). OOPALA I^BNOAR t. Mu&i- 
UAOBI RedDIAR. 74 10. 416=17 H L.W. 254= 

A.I.R. 1923 Mad. 392. 

*-B. 14-*Defaot of Jariedlotlon. 

When the previous suit is decided on merit 
and not on want of jurisdieiion. in a subsequent suit 
filed after limifation— i^ection 14 cannot be applied. 

Mortgagee filed Darkhast against other properties 
of mortgagor. Tho High Court decided that the 
mortgage decree could not be said to be a personal 
decree merely because it directed the defendants 
to pay the amount and that there must be a decree 
petBonally made against the mortgagors before it 
could be executed against property other than the 


LIMIT ATIOH AOT <1908), 8. 14 -Defect of jurta* 

diction— Fresh suit. 

mortgaged property. Thereupon the mortgagee 
filed an application under 0. 84, R. 6 on 10th« 
February, 1920. And the time occupied by the 
previous darkhast was sought to be excluded in 
computing limitation under S, 11, Lim. Act, 

3eUl, S. 14 did not apply as the previous' 
darkhast in this case was decided on the oonstruo- 
tion of the decree and not on the ground of want oC 
jurisdiotion or other oauee of a like nature. The 
decree-holder's proper remedy, if any, was to 
apply under 0. 81, R. 6, for a sapplamental deoreo 
and not execute the previous decree which had' 
not given any personal relief. (Patkar and Baker,. 
JJ.). HARI V. Krisrnaji. 1131.0.519 = 

30 Bom. L.R. 724= A.I.R. 1928 Bom. 323; 

— S. 14— Defect of Jarisdiotion— Change in law. 

Plaintiff losing time in seeking apportionment 

of land Revenue in a Cictf Court was held to be en- 
titled to the benefit of S. 14. 

Plaintifi who was already the owner of a 12 annaa 
share bought a four anna share of a certain villagu 
except a sir field from the defendant- The plain- 
tifi sued defendant claiming proportionate land' 
revenue in respect of tho sir field for five years frozn- 
1920 to 1926 as fixed by the Sub-divisiouBl Officer 
in 1925. But before that he had sued the defendant 
in 1923 for contribution in the Civil Court but thero- 
it was decided that a Civil Court had no jurisdio- 
tionto make on apportionment. The defendant con- 
tended that plaintifi was not entitled to land- 
revenue for the years 1920 to 1928 as the claim was 
time- barred, 

Beld, that the olaim was not time-barred and the 
plaintiff was entitled to get the benefit under 8. 14 , 
Limitation Act, as before the new Land Revenue 
Act came into force, the Civil Court had power to- 
make apportionment and the time which the plain- 
tiff spent in pursuing his remedy of apportionment 
of land revenue in a Civil Court must be deducted. 
6 N. L. R. 27; A.I. R. 1925 Nag. 419, Ref. (Findlav, 
J. C.), Badasiva Rao V. Laxman Rao. 

107 I.O. 910=11 N.L J. 93= A.I.R. 1928 Rag. 227. 

"“S. 14— Defect of jurisdiction — Court not 
declining to entertain. 

Where e suit to recover money lent upon- 

Interest payable on demand was filed before a 
Union Court and that Court finding that it waa 
desirable, that the suit should be tried by persona 
versed in law, ordered that it should be oonduoted 
in proper Court, and by the time the suit was filed 
in tho Small Causes Court, tho cause of action was 
time- barred, 

Beld, that the plaintiff Is not entitled to deduct 
the period during whioh he was prosecuting the 
suit in tho Union Court. {Page, /.). BONOaiAtiB 
GOPB V. FAKIR OHANO. 10$ 1.0. 324= 

46 C.L.J. 982= A.I.R. 1928 Cal. 46. 

— S. 14— Defect of jurisdiction— Delay owlnd in 
Court s mistake. ® 

——Where owing to some mistakes of tho Court 
ItseUthe plaintifi was driven from Court to Court 

for a period of six to seven months, after whioh he 
could finally file his suit in the right Court, 

r* he sho^d be given the benefit of S. 14, 
{Daniels^ aT. Cs)^ Raobubar Datal Sinob ti 
KiNHAIYA BUX 89 I.D. 0 t?/ m= 

2 O.W.N. 383= A.1,R. 192$ Oudh 493. 
—8. 14— Defeot of Jurlidlotlon -Fresh suit. 

— Where a suit has been instituted in a Court 
whioh la found to have no juilsdlotlou and U S 
found neoeasery to raise a seoend suit in a Court ofi 
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limitation act (1908). 8. H-Dofect of Jarli- 
dlction— Presentation to wrong Goart. 

proper jurisdiction, the second suit cannot be re- 
garded as a continnation of the first, even though 
the subjeot-matter and the parties to the Buit« 
were identical. [Lord Saluesen.) Ramdutt Ram 
KISSEN l>. E. D. SASSON AND CO. 1l!i I C. 713= 

1929 A. L. J. 254=33 G. W. N. 485 = 
29 M L. W. 682=6 0. W N. 47i = 
49 C.L.J. 462=31 Bom. L.R. 741 = 56 I. A. 123 = 

1929 H. W. N. 546=56 Cal. 1043 = 
A.I B. 1929 P.O. 103=36 M.L.J. 6i4 (P C.). 

<— S. 14'-Defcct of jurisdiotion—Presentatioo to 
wrong Court. 

Acknowhdqment of liabili'y and bona fide 

prosecution of suit held to have extended period of 
limitation. 

A firm carrying on business at Amritsar agreed 
to purchase 2 00,000 francs from a Bank doing butii- 
nesB in Bombay, and paid Bs. 10,009 as margin 
money. The date of delivery was 30th April, 1923. 
In its correspondence dated I3th July, 1923, and 
■6th August, 1923 the Bank admitted reo«-ipt of 
Rs. lO.OuO. On 29th April, 1926, the firm filed a 
suit to recover the deposit from the Bank in the 
Courtat Amritsar. In this suit the Bank again, in 
Its written statement filed on Ist July, 19 16, aver- 
red the acknowledgment of deposit money. On 
2nd December, 1926 the Court at Amritsar return- 
ed one plaint to the firm for presentation to proper 
Court. The firm brought the present suit in the 
•Bombay High Court on 29th January, 1927. The 
Bank pleaded bat of limitation. 

Held, that Ss. 14 and 19 should be read toge- 

also, that the period of 29th April, 1926 to 
2nd December, 1926, must, under S. U, be deducted 
from the period of limitation prescribed for the 
• ^ 

Held further, that the statements m»de in the 
written statement of Ist July, 1928, and those made 
in the letters of I3th July and 6th August amount- 
ed to an aoknovyledgment of liability under S 19 
and therefore the present suit was instituted prior to 
the expiry of the period of limitation 26 Bom 782, 
Dist. {Kemp, Ag. C,J. and Murphy, J^. DUNI- 
CHAND BI8HANDAS V. CMPTOfR NATIONAL 

D’ESCOMTE, D’PARIS. 32 Boui. L R. 38 — 

, A.I R. 1930 Bom. 187 

-Provisions of 8. 4 can be available only where 

the period prescribed expires when the Court is 

•olosed aud the applioatiou is made to the proper 

Court on the day on whioh the Court re-opeus ; 

but if on the re-opeaing day the applicant files bis 

annlioation in a wrong Court he oauuot be entitled 

toWe advantage of both the sections and to tack 

on the vacation to the period spent lu prosecuting 

the application filed in the wrong Co'irt- 36 Mad. 

131 -AIR 1921 Mad 654 ; 14 A.L.J. 310 : A.I.R. 

1923* Mad 114, 5 A.I.R. 1921 Bom. 379, Diss. 

from {Sulaiman, and Pullan, JJ-). MAQBUL 

AaUAD V. PATBSHRI PARTAB NARAIN SINOH 
ahuau 118 1.0. 670=1929 ALJ 976 = 

A.I R. 1929 All 677. 

When a plaint is returned by a Court for 

want of jurisdiotion and is represented to another 
Court.the suit is considered to be 'natituted on the 
date on which the pl-iint is presented to 
Court and if by that time the period of 
prescribed by the law in force (Punjab Act Itl of 
1923 in this case) has expired 
time barred. 30 Mad. 482 and A.I.R. 

■Bef. {Bhide, J- ) • SURAT SINGH V. NEHAI5 K AOR. 

117 1 . 0 . 900= A.I.R. 1029 Lah. 877. 


LIMITATION ACT (1908), S. 14-Defeot of jorla- 
diction— Presentation to wrong Court. 

-■Where a suit, whioh. in order to be within 
limitation, had to take the advantage of a holiday 
uod^r 8. 4 was instituted in a wrong 

Cuurt. S,14 will not be applicable to bring it with- 
in time when subsequently instituted io .0 proper 
Court. A.I.R. 1923 Mad. 1U;U6 P.L.R. 1920, 
Foll.\ \ I.R. 1921 Bom. 379, Not foil, {Broadway 
and Harrison, JJ.). Dharman R\m v. Ganga 
Ram. 116 I.C. 314 = 11 Lah. 12= 

A I R 192) Lah. 423. 

■Whore a plaint is returned (or presentation 
to proper Court, and the order roturniug the plaint 
is appealed agaiust, but before the- decision of the 
appeal the plaint is presented to tbe proper Court, 
the period required for the prosecution of the 
appeal sabsequenl to the preseutation of the plaint 
to the propc-i Court oannot be exoludod under 
S. 14, as tbe plaintifi cannot bo said to have 
prosecuted his appeal in good faith. (Su&heiar, 
A.J.G.). Chitamanv Kishxn. 

116 10. 309=23 N.L.R. 99=A I.R. 1929 Nag. 219. 

S. 14 applies when the suit is filed in a wrong 

Court in good faith. 

A suit for redemption the value of which for 
the purposes of jurisdiction was Rs. 99, was de- 
creed against the appellant who preseutod an 
appeal to tbe Court of tbe Senior Subordinate 
Judge who, after enquiry, held that the suit was 
for possession by redemption of “land” as the pto- 
P'-rty in suit was initially land and its character 
had not been changed by anything alleged to have 
been done thereon by the defendant. He, there- 
fore, returned the memoraudum of appeal (or pce- 
eeutation to the proper Court The next day, the 
appellant filed the appeal in the Court of the Dls- 
triot Judge though the presentation was not within 
time. The appellant claimed reduction of the time 
spent by him in pcoseoutiog his appeal in the 
Court of the Senior Subordinate Judge under 

Held, that the provisions of S. 14, Lim. Act, 
applies to this case as the reasons given by the 
appellant in support of his contention that the 
property in suit had changed its ohiracter were not 
sucb as oould summarily be rejected. It had not 
been shown that the appellant bad any motive for 
filing the appeal in the Court of the Senior Subor- 
dinate Judge; he honestly believed that the appeal 
lay to that Court. {Jai Lai, J.). M\ULA BaKHSH 
.UOH.M9.NaH. 

-Where the decree on the face of it shows that 

it has been passed by the Court of the Subordinate 
Judge, there have been two previous execution pro- 
oeedlogs. both in the Court of the Sabordiuate 
Judge aud some money had been realised, and tne 
beading of the deoree showed it was one of the 
Subordinate Judge’s Court; but still the 
holder filed the next execution application m 
Munstf’s Court and re-filed it in proper Court, 

bevood liniitfttion, LiL^^A 

Held, that the decree-holder was not entitled to 

theproteotionofS. 14 as slioh an aot 

, said to be done with due oare 

{Adami and Scroope. JJ.). Shaikh 

■O.SHA.K HH— 
the period from the date 

date of return of the plaint. ^ ^ (jaST) 

7 U.L.J. 261 ; 22 Bom. L. R. 1387 ana i 
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^.IMITATION ACT (IfiOS). S . 14-Defect of Jurie- 

dlotlon^ PreseDtatiOD to wroa ourt. 

A.W.N. 802, Rel. on. (Phillips, J.), SiNNA 
rSLABUPEAN V. MUTHIAH CHETTIAB. 

92 l.C. 373=22 H.L.W. 816= 
A.l.R 1626 Had. 178. 

Under S. 29 (1) nothing in this enactment 

:affeots or alters any period of limitation speoially 
prescribed for any suit, appeal or application by 
any speoial or local law, and inasmuch as Ss. 71 to 
77 of the Registration Act lay down a complete 
Tprooed ore where registration is refused, and as 
S. 77 limits the period within which suit is to be 
.brought to 80 days, the period cannot be extended 
under S. 14 of the Limilation Act on the ground of 
prosecution of proceedings in good faith in a 
Oourt not having jurisdiction in the matter. 
'47 Cal. 300; 24 C.W.N. 29; 30 Oal. 582 and 18 Mad. 
99, Rel. on. (Prideoiix, A.J.C.). FATELAL v. MT. 
‘Srci. 89 1.0. 884= A.l.R. 1926 Nag. 126. 

-— W here a Court returns a plaint for want of 
jorlsdiotion the time occupied in that Court 
'^unts towards limitation and saves it under 8. 14 
‘from being barred. (Kinhhed'e, A. J, C.). VEHSAT 
^BHAT c. Mt. Tamu. 80 l.C. 286= 

A.l.R. 1925 Nag 54. 

Holidays preceding the period speoided by 

*8. 14 cannot be exoludud under S. 14. If a plaintiff, 
after the expiration of the full period of limitation 
^n account of the intervening holiday, files a suit 
■on the re opening day in a wrong Court, 8. 14 can 
‘never be of any avail to him. (Oldfield and Venkata- 
eiubba Bao, J/.). Covindasami v. B. Sami. 

69 1.0.724=16 H.L.W. 911 = 31 H.L T. 268 = 
1923 H.W.N. 42= A.l.R. 1923 Had 114= 

43U.L.J.S79. 

The time during whloh a Court holds up a 

^eaee while it' Is discovering that it ought to have 
*1)0011 presented In another Conrt, is time whloh 
'■ought to be excluded in computing the period of 
limitation whloh Is applicable, as provided by S. 14. 
It cannot he said that a plaintiff is not proseoutlng 
rw suit with due diligence in a Court of first 
'instance when the delay is caused by the aotlon of 
’'the Oourt Itself. (TTalsh, J.). MT. MABTAM Bibi 
o. RAU Dab. 70 1. 0. 613= A.l.R. 1922 All. 404. 

^Tbe plaintiff filed a salt in a Court withont 

'‘Jurisdiction and his plaint was ordered to be re* 
jfumed for presentation to the proper Court but was 
Aotually returned after five days after the order on 
wliioli day it was presented to the proper Court 
whloh dismissed It on the ground of being without 
'tlie p.etldd of limitation. 

, Beld, the five days of delay must be excluded in 
•Ubmputlng the period of limitation. (iPacleod, 
10./. and Shah, /.y NAaiNDAS KAPUBOHAND v. 
'‘maANLAL PANAOHAND. 61 1.0. 160= 

. , 46 Bom. 211=23 Bom. L.R. 1023= 

A.I.R. 1922 Bom. 160. 
— - -When a party is ordered to take baokhla 
,‘piaint ahd' present it In the proper Court, the 
^rooatfdlngs do not end until the party gets hack 
^is plaint. 

' ' Where the first Court was closed wheu limitation 
expired and so the plaint filed on the re-opening 
^7 was in time, therplaintiS is entitled to take 
.irudvantage of those days during whloh the first 
<JoaxtiwaB closed for the vaoatlou, aud the oaloula* 
^'Hbn' should’ be made iu' the same way as iithe' 
'deoond' Court had been olbsed for the -vaeatioa. 
Mad. 181 , DisunUd fram. (AfaeJeod, O. /. oiid 
/:r.^’'BA8VAWpPA 01 KBiSHNAtiAS 
^SfWJBBMA’NDAS. 89 l.C. 743=45 Bom. 443= 
.m .bsM .a.I.A ' .lAdl’.BS 1981 Bom. 379. 


LIMITATION ACT (1908), S. 14 ^Different OAiUe 
of action. 


Whereon the day the limitation period- ex- 
pires the Court having jurisdiotion ie closed and 
on the day of re opening, the suit is instituted In 
a Court having no jurisdiotion and the plaint is 
thereafter returned for presentation to the proper 
Court and is accordiugly presented therein, the 
suit should be hi-ld to be burred ; for the purposes 
of S. 4 account cannot be taken of the closing and 
re*openiog of any other Court than that in whloh 
the suit was rightly instituted 86 Mad. 131 ; 
36 Mad. 482 and 8 M.L.W. 256 Foil. 

The period allowed by S 14 cannot be taoked-on 
to the period during which the proper Court was 
closed, when such latter period preo .des the period 
under S. 14. (Spencer and Bamesam, JJ.), 
SIMANATHU 1>. PATHUM\J.4 63 LC. 924= 

44 Mad. 817=13 H L.W 631 = 1921 U W.N. 442= 

A.l.R. 1921 Had. 694 = 4) H.L.J. 84. 

— A proceeding may be treated to have been 
prosecuted in good faith even though it was found- 
ed upon an error of law. 45 Cal 94 (P.C.), Foil.; 
10 All. 587, held obsolete. So, wh«-te a plaint is 
returned under C. P. Code, 0.7, R 10, for pre- 
sentation to the proper Court, the period spent in 
the first Court may be excluded, in a proper oasO. 
(Waeir Sasan, A. J. C.). Bahadur Khan o. 
ABBUSABEB. 61 1.0 203=24 0.0.137= 

8 O.L.J. 76= A I.R. 1921 Oudh 100. 
~S. 14— Defect of jurlsdlotloa — Proeeediogi 
while exerotsingdiffepeot jarlsdiction. 

‘Proceeding taken in right Court but continued 

in toronp Court justifies exclusion of time occupied 
by proceeding in ufrong Court- 
On 10th April, 1912, an appUoation to exeoute a 


decree was presented to the proper Court (Wadgaon 
Court). As the Judge happened to sit in the Coatt 
at fTavell he passed orders at Haveii on April 15th, 
1912. The High Court on appeal held on 3rd 
February, 1916, that the proceedings from and after 
15th April were without jurisdiotion. On the 
direction of the High Oourt the applioation was 
therefore farther heard but was struck off on SOth 
June, 1915. A fresh application was presented on 
8rd January, 1919. The application was in time 
by excluding the period from 15th April, 191S«to 
3rd February, 1915, 

Held, that the period, should be excluded undei 
S. 14 (2) for the deoree-holder ought not to suffer 
because when the proper proceedings were in the 
Wadgaon Court, the Judge sitting In the Havell 
Court wrongly pessed the orders on 15th April, 
1912, and the piooeedings thereon should be treaV 
ed as a separate proceeding and pertaining to the 
original proceeding which was held in the Wad- 
gaon Court. (Ifaeleod, C./., Kajiji and Crump, 

//.). Pandu Daoadu Mabab n. Jamnadas 

OHOTOMAL MARWADI. 85 1. Q. 77g^ 

26 Bom. L.R. 470= A.l.R. 1928 Bom. 118. 

— S. 14— Detect of Jarladiotion— What is not. 

The rejection of an application that aoertalh 
decretal debt be entered in the schedule of credi- 
tors of the J.D. during insolvenoy prooeediugs for 
want of affidavit is not due to any defeotiof 
jurisdiotion and S. 14 is not applicable. (MiiiKoA 
and Sucknill, JJ.), .Akhaj KHAlipa v, BAULAL 

MARWARl. 79 l.G. 696=1923 P’H O Q 871= 
B 4 > ...» . A.I.H. 1984 Pat, 40, 

— S. i4r-Dlff6ront onofio of aotlon. , , 

-While counting Umitetlon for the ptesBnli- 

won of an applioation for the preparatioa ol the 
deofee,;tliiia spent in proBuntlng previnxie. .anall- 

oatKms&vtho axe&otioa'.af .fcho.Jd«oroo,'oiQaS1^ 
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LIMITATION ACT (1908), S. 14~Dlfferent caage 

of action. 

excluded as the two reliefs being diOerent S. U (2) 
will not be applicable. (Snlaitnan and Pullan, JJ ) 
MAQBUL AHMAD V. PATESHRI ParTAB NARAIN 

Singh. 118 I. C. 670=1929 A. L.J. 976= ' 

A.I.R. 1929 All. 677. ; 

Asuibwasfiled on a pro-note in a Native ' 

State and decreed. A suit was then filed in B^iti^h I 
India on ihe baois of the foreign judgment which 
was dismissed on the ground that the Court in 
Native Slate had no jurisdiction. Plaintiff then , 
filed a fre>h suit on pro-note in British India and i 
claimed benefit of S. 14, 

Held, that oaast’s of action in the two euits in 
British India wire different and S. 14 did not apply. 
{Devadoss and Jackson, JJ.). Ratiuna Thevan v. 
PAKIB19AMI T' EVAN. ii2 I C, 139 = 

1928 M. W. N. 543=28 M.L W. C49« 

A. I. R. 1928 Mad. 1088 
>. ■ — A person is not entitled to the benefit under the 
section when there is not the same cause o/uc<ion and 
when the suit is not conducted with due diligence and 
in good/auh. 

A Cbeitiar firm being a partnership of three 
partners carried on a money' lending business at 
Thonze by an agent. Ic made cort dn advances to a 
certain person aod when accounts were settled be- 
tween them it was found that he owed a certain 
sum to the firm. The respondent guaranteed pay 
ment of this amount to the firm and gave their 
agent a promissory note. Two of the three partners 
sued the debtor to recover the sum. They insti- 
tuted the suit at Tharrawaddy and they alleged 
that tht deioedaut had borrowed the sum from 
their firm at Thonze v.hmh is within the juris- 
diction of the Thairnwaddy Court. In the plaint 
they did not refi t to the document mentioned above, 
but they mentioned it in an annexute to their plaint 
as one of the documents on which they relied. 

The suit was filed on the last day of limitation 
and the third partner— the present appellant- 
joined the suit as plaintiO latjr. The suit was 
found not within jurisdiction of the Court. The 
plaint was subsequently presented in the Small 
Oauso Court of Rangoon, but before the case came 
on for trial there, appellant filed an amended 
plaint in which be claimed to suo alone on the 
basis of the document as a promissory note. Ho 
claimed exemption from the law of limitation on 
the ground that he had been in good faith prose- 
cuting agaiust the respondent another suit on the 

promissory note in the Tharrawaddy Court. 

Held, that as the latter cause of action, which 
was based on the document as a promissorv note, 
was not the cause of notion in the suit as originally 
instituted and the appellant was not prosecuting 
the suit with duo diligence and in good faith, he 
was not entitled to the benefit of |S. 14. A.LR. 
1922 P.C. 249. Foil. {Heald and Mya Bu.JJ.). 

NATESAN CHKTTIAB V. 8ANKABAN CHETTTAB. ] 

109 I.C. 701=5 Rang. 800=A.1.R. 1928 Rang. 21. 
When defendant sued plaintiff for a declara- 
tion that a certain sale was invalid and after his 
suit was finally dismissed, plaintiff sued for pos- 
session of the land sold to him, - , , .. 

Held, that iho time occupied by defendant s suit 
cannot be availed of by plaintiff under S. 14. 
especially where causes of action for two suits were 
different and defendant’s suit was not in a wrong 
Court. IShadi Lai, C,J. and JaiLal, J.). Mt. SAT 
BhirAI KHAUBD W. AHMAD- 104 I. C. 726- 

28 P.L.R. 403=9 L.L.J. 477= A.I.R. 1927 Lah.789. 


LIMITATION ACT (1908), S. 14— Different caoift 
of action. 

-A suit for recovery of tent against a non- 


occupancy raiyat is barred if not brought within 
three years from the last day of the agricultural 
year in which the arrear fell due, under the pro- 
vision of Art. 2 (6) of Soh. HI. The period 
cannot be extended under the provisions of 8. 14 
owing to pendency of proceedings under S. 46, B.T. 
Act, as the two suits ate not founded on the same 
cause of action. 3 Cal. 6. iGreaves and 
Mukerjee. JJ.). PORT CANNING AND LAND 

Improvement Co. Ltd. u. Achhirdddi Mola. 
92 I.C. 37 = 43 C.L.J. 43= A.I.R. 1926 Cal. 693. 

■Claims in defendants' written statements 


found against but suic dismissed wholly — The p«n- 
dency of appeal does not save limUat%on os to the 
claims vnade in the written statevients. 

Tho suit was a partition suit. The controversy 
was between the plaintiff and bis son (the 5th 
defendant) on the oue side and the remaining 
defendants on tho other. Tho question was as to 
whether the limitation as to the plaintiffs’ claim 
to certain item^ was saved by reason of a previous 
litigation in which he and hisison (the 5th defen- 
dant) had taken part. Tho previous litigation was 
also a partition suit by another oo-parcener. The 
plaintiff of that suit oUimed on the footing that he 
had been adopted by a deceased oo-parcener. The- 
present plaintiff and bis ton who were defendants 
in that suit alleged that the present plaintiff’s son 
w.vs adopted by the deceased co parcener in ques- 
tion, that the adoptive lather had been divided 
from tho rest of the family and bad left a will. 
They also alleged that various items were due to 
the joint family fiom the father of the plaintiff of 
that suit. The trial Court found that both the 
alleged adoptions wore false. The alleged division 
and the will were also found against. As regards 
tho disputed items claimed from the father of the 
plaintiff of that suit, the trial Court found that 
some uf the items claimed in the present suit 
were due. But there was no decree in respeot 
of it. As the plaiutiff’s case bad failed the Court 
dismissed the whole suit. There was an appeal by 
the plaintiff Tho present plaiutiff and his son 
filed a joint memorandum of objections in which 
they stated that tho trial Court’s finding as regards 
the adoption of the present plaintiff 's son, the will 
and the partition were wrong and unnecessary and 
that his findii.gs about tho liabilities and out- 
standings of the family were not entirely correct. 
But they contended that the Trial Court having 
found against the (then) plaintiff’s adoption tightly 
dismissed suit but erred In disallowing costs to 
them. The (then) plaintiff’s father also put in a 
memorandum of objootions in regard to the find- 
ings against him about the family’s liabilities and 
outstandings; but that was superfluous as thero 
was neither any decree nor appeal m respeot of 
them. There was no dispute about these “la^eja 
between tho (then) plaintiff and his father. T^ 
appellate Court dismissed both the appeal and the 
memoranduni of objections* 

Held that while the appeal was pending, the 
present plaintiff and his son were not prosecuting 
their claim in respeot of the unadmitted items now 
in question, within the meaning of 8. 14 
Limitation Act. 43 Cal. 660 IP. 0 .) and A.I.R. 
1S23 Mad. 347. DisC {Bamesam and Emiy, •'•'♦A 
MUDDANNA ADENNA V. M. SUBBAMNA^ ^ ^ 

1925 M.W.N. 241 = A.I.R. 1923 Mad. 922. 
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IiIHITATlON ACT (1006). 8. il-Oood faith and 
dlligenoe— 'Bona fide claim. 

— S. li'-Good faith and diligence— Bona fide 
claim. 

I ■ — A plaintifi obtained a decree for rent which 
was revised In appeal on the ground that provisions 
of S. 12, Bangoon Rent Act, were not satisfied. In 
Trial Court no speoifio issue was raised on tho 
point. Plaintifi sued again for the rent, 

Beld, that the plaintifi was entitled to deduct 
the whole time required for the previous suit as he 
was bona fido litigating his claim throughout that 
period. A.I.R. 1916 P.C. 96, Expl. {Prait, Offg. 
C.J. and Ormistone, /.). G. Bhandabi v. 
B. NIBALOHAND. 117 I.O 92=6 Fang. 691. 

A.I.R. 1929 Rang. 5S. 
" A claim oannot be said as not bona fide when 
two Courts concur in decreeing the claim, although 
the final Court of appeal holds the decree to be 
erroneous. {N, R, Chatterjea and Oraham, JJ.). 
Dina Nath saha Roy v. Jadu Nath Biswas. 
86 I.O. 130=29 O.W.N. 202=A.1.R. 1925 Cal. 456. 

"Where the defendants were recorded in the 

revenue record as tenants under the plaintifis, 
Seld, that the plaintiil's action in attempting to 
secure their ejectment as tenants oannot be held 
to have been other than a bona fide proceeding 
even if their evidence was stigmatized bj the 
Revenue Oourts as false. {Le Rossignol, J.). 
Ydsif ali Khan v. abbas ali Khan. 

84 LO. 733=6 L.L.J. 822=28 P.L.R. 27= 

A.I.R. 1925 Lah. 264. 

■ What is a bona fide claim. 

Ba a suit by some trustees of a mosque for 
removal of Its manager and for the appointment of 
aBeoeiver, the manager (defendant) claimed that 
the suit was not maintainablo and that the mosque 
owed him considerable sums of money which he 
had spent out of bis pocket. An issue was raised 
as to the amount payable to or by, the manager 
. and the Trial Court found on evidence that tho 
manager was entitled to be paid a sum of Rs. 3,302 
fromthe mosque and diceotod the Receiver 
appointed in the suit to pay up the said sum. The 
manager thereupon brought a suit for recovery of 
tho amount found to be due to him deducting the 
amounts aotually paid by the Receiver appointed 
in the previous {suit. The trustees pleaded that 
the suit was batted by limitation, 

Relcf, that the manager was entitled to ezoln* 
sioa of the time spent in the prior suit and In 
appeal therefrom under 8. 14. (Schwabe, C.J. and 
Wallace, J.). Kdnhi Kuttiali v. Kunhammad 

78 I.O 139= A.I.R. 1923 Had. 347= 
« . 44M.L.J. 179. 

*-B. 14— Good faith and dlligenoe— Bona fide 
mistake. 

“ ‘Where an epplioation was made under 
8.144,I0.P. Code under a bona fide mistake Instead 
of filing suit for money wrongly paid under a 
decree in a previous suit, time required for prose- 
outl^ the application was excluded. {Eallifaz, 
A..J,0.). IjAKSMANu. BISHBAM. 711.0.42= 

» ^ ... A.I.R. 1923 Nag. 94. 

Hj^ood faith and diligence— OaveletsnesB, 
displaying great carelessness is not 
mtitled to benefit of S. 14. 

Since Aot X of 1922 was passed the provisions of 

a ^PPly to proceedings under 

». Ill, Land Revenue Aot of 1901. In other words 
Whena party is requited to Institute within three 
months a suit In Civil Court for the determination 
of such a question and he does Institute suoh a 
^iult and proseoutes it with due dillgenoe he shall 

D. D. VOL. ni— 163 


LIMITATION ACT (1908), 8. 14— Good faith and 

dliigenoe— Dellgence. 

have the right, if it be discovered that the Court 
in which he hag instituted the suit has no jurisdio* 
tioD, to obtain the extension contemplated in 
S. 14 when proceeding in the Court which has juris- 
diction. 18 0. 0. 843 and 4 O.L.J. 553, held no 
longer gcod law. 

Bat it must be shown that the party can he 
granted thia aid ; where the party is guilty of 
great carelessness and the error committed is not 
an error which could he committed by a reasonable 
and prudent man exercising due diligence and 
caution, the party is not entitled to the benefit of 
S. 14, 3 O.L.J. 387, Bel. on. {Stuart, C. J. and 
Roza, J.). MDHAUUAD NACE&1ULLAH O. BAM 
Pal. 6 O.W.N. 982=A.1.R. 1930 Oudh 64. 

— S. 14— Good faith and diligence— Clalmantt* 

suit. 

— rime taken in prosecuting the previous suit in 
good faith and due diligence should be excluded. 

A person filed an objection petition olalming 
certain property as his own and seeking to have 
it exoluded from attachment in execution of a 
decree. The claim was refused whereupon he 
field a suit |to establish his title. The suit was 
finally dismissed by the High Court as it con- 
sidered the applioation as one under S. 47 against 
which order they held that the applicant should 
have preferred an appeal and not filed a suit 
referred to. The applicant therefore filed the 
appeal bat the appeal was tlme baried, 

Seld, that as ttbe olaimant was diligently prose- 
outing his case, hence time taken in suit ought to 
be exoluded. (Jwala Prasad and Ross, JJ.). JiWAN 
Bam V. HAZABI LAb. A.I.R. 1930 Pat. 307. 

— S- 14— Good faith and diligence— Dlligeoce. 

An appellant acted bona fide in preferring his 

first appeal, there was sufficient cause within S. 

Sis second appeal therefore will be protected. 

A revenue officer rejeoted the applioation of 
appellant to adduce further evidence and mad.e 
final Older making oorreotion in the record as 
against appellant. Appellant first appealed 
against the portion of the order rejecting his 
application believing bona fide that he would 
thereby get the whole relief that he wanted. 
The appeal, however, was dismissed. About 17 or 
18 days after the appeal was dismissed he again 
appealed against the other portion of the order 
whereby oorreotion in the record was made against 
him. 


Seld, that S. 14 oonstitutes sufficient cause 
within the meaning of 8. 6 but that section would 
entitle one to the deduotion of the period during 
whioh the suit or proceeding was prOBOouted 
A.I.R. 1917 P. 0. 158, Rel. on. 

Seld further, that S. 14 is not exhaustive of 
all the olioumstanoee that may constitute 
sufficient cause. In this oaae as the appellant 
acted bona fide in preparing his first appeal there 
wag sufficient oause for him for not prefetrlns 
the present appeal within time. And thia oasa ia 
fit for the Court to exercise its dlsoretlon under 8, 6 
since the 17 or 18 days that elapsed between the 
dismissal of the first and preferring of the present 
appeal is not a period which can ba aallad 
unreasonable or whioh would show ^at there was 
any want of diligence on the part of the appellant 
in Referring the appeal. {Bankw, 0./" and 
ifukerjt, J.), KAMIRUDDIN MALLIK Sm 
BISHUPBIYA OHOWDHUBANI. 119 I n 

33 O.W.N. 76=k,I,B, 1999 
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LIMITATION ACT (1908), B. H-Oood faith and 

dillionoe— Error of jadgment. 

—S. 14— Good faith and diligence -Error of 
jadgment. 


—Mere error of judgment is quite a difierent 
thing from bad faith. {Sulaiman, A.C.J. and 
Bennet, J.). FIRM OF BALDEO PRABADBABUKam 

V. Firm op Haji Ali Mahomed Usman. 

112 1 0. 715*1929 A.L J. 73. 
~S. 14— Good faith and dlilgenoe— MlBConcolved 
Litigation. 

—Time spent in previous litigation cannot be 
excluded, when the previous suit does not fail 
from any defect of jurisdiction or other causes of 
like nature but fails because it is misconceived. 
(Shadi Lai, C.J. and Tapp,J.). Amar Xath t>. 
Mt. Ralli. 121 1.C. 70=A.I.R. 1930 Lah. 211. 

— plaintifl's suit was dismissed for default on 
27th July, 1926, The plaintiff applied for copy on 
29th July, 1926 and obtained it on 5th August, 192G, 
He appealed against the decree on 2nd September, 
1926, and was informed on 27th October, 1926, that 
he had misoonoeived his remedy and should apply 
to set aside the order of dismissal under 0. 9, R. 4, 
0. P. Code. On I8th November, 1926, he made the 
application. 

Beld. that the period between 27th July, 1926, 
and 2nd September, 1926, oannot be excluded as 
until 2ndSSeptember, 1926, there was neither Court 
norprooeedingi 89 Mad. 61 and 86 Mad. ISl, Bel. 

on. Uackion.J.). Veerayya v. Sreesailam. 

110 1.0. 47* 1928 M.W.N 239* 
A.I.R. 1928 Mad. 556. 
—Section 14 of the old Aot, allowed an appli- 
cant the time spent only in making another appli 
cation, not in conducting a suit, whereas under 
the present law, allowance can be claimed for the 
time spent in prosecuting another civil proceeding, 
whatever its character. Where the proceeding and 
the remedy have been wholly misconceived, S. 14 
has no application because the failure of the 
appellant in the prosecution of his claim by suit 
cannot be attributed to anything connected with 
the iarisdiotion of the Court. [Oldrield and 
Venkatasuhba Rao. JJ.). C. Ganapathi Mudaliab 
« N KBISHNAMACHARI. 70 I. 0. 743* 

16 M. L. W. 178=1922 M.W.N. 314 = 
31M L.T. 135=A.I. R. 1922 Mad. 417= 

43M.L.J. 184. 

— S. 14— Good faith and diligence— Mistake in 

— t^Where a suit is decided under 0. P. Code, 
O 17 R 3 mistake R. 2 is metioned in the 

iudGment instead of R. 3 and the patty is misled 
L this and wastes his time in seeking for re- 
hearing and after limitation for appeal is over, files 
an appeal, he oan apply to bo excused for the 

delay (Dalai, J.C.). Mt. Mahadei y. Tibbeni. 
delay, ii^ata , ^ ^ 350 =A,I.r. 1929 Oadh,495. 

— S. 14— Good faith and dlligence-Negligence In 

__Z^A plaintiff oannot invoke the aid of S. 14 to 
brine his claim within limitation for the simple 
reason that the proceedings insolvency failed not 
for want of jurisdiotion or other cause of a like 

praSiff’?n%?H^ in nol^efleobl^g'serWce 

amitting hi. petmen on^he 
defendant according to law. BS^fNatft 

-8 14-Oood faith and dillgence-Non-legal 

— ?^p!oo?e^ding3 coming under 3, 14 ^ 

such as are recognized by law as legal in their 


LIMITATION ACT (1908). S. 14-Good faith and 
diligence— Want of good faith. 

initiation, though a party has carried the proceed- 
log to the wrong Court. It can hardly be said that a 
party ttho is proceeding in ignorance of law has 
been proceeding with due diligence or in good 
faith. The word ' good faith" connotes .due care 
and attention. (Foiter, J.). SHEO DhABI Ram v. 
GUPTESWAR PATHAK. 78 1.0. 482* 

A.I.R. 1924 Pat. 716, 
— S. 14— Good faith and diligence— Pauper appli- 
cation. 

■■■Where an application for leave to sue as a 
pauper has been disposed of and dismissed and 
where, moreover, it has been found that the appli- 
cation was made in bad fai:b, any payment of 
Court-fees made thereafter cannot operate retrospeo- 
tlvely for the purposes of calculation of limitation, 
2 All. 241 (P.C.), Dtsf ; 20 Bom. 608; 24 Cal. 889, 
Bel. on. {Findlay, J.C.). JAQANNATH v. NATHOO. 

116 I.G. 687 = 12 N.L.J. 69= A.I.R. 1929 Nag. 268. 
— S. 14— Good faith and diligence— Proceeding 
contrary to law. 

'Ptooeeding contrary to a clearly expressed 

provision of law oannot be regarded as prosecuting 
another olvil proceeding in good faith in the sense 
in which the words "good faith" are defined in 
the Act. 

Thus if a person, against whom an ozdor is made 
under C. 21, R. 63, G. P. Code, instead of bringing 
a suit applies for revision of the order, and brings 
a suit when his application for revision is dismiss- 
ed, he is not entitled to the exclusion of the period 
for which he was prosecuting his application for 
revision. 8 L.B.R. H6, on. {Heald andOUer, 
JJ.). S.R M-M.A. FtRM V. MauNOPO SAUNO. 
120.I.C. 236 = 7 Rang. 466= A.I.R. 1929 Rang. 297. 

—8. 14— Good faith and dillgence-Question of 
fact. 

When application to exoute a decree was 

taken by only one of the several decree-holders and 
ic was dismissed as not in accordanoe with law 
and subsequently all the decree-holders joined 
in the application it was hold that the previous 
application was prosecuted in good faith and the 
second application is not time-barred. (FauKelt, 
J.C. and Raymond, A J.C,.). IBRAHIM y. Firm 
OF GULAM HUSSAN. 62 l.C. 507= 15 S.L.R. 11= 

A.I.R. 1921 Sind 13. 

g. 14— Good faith and diligence— Suit against 

wrong person. 

—In computing the period of limitation for a 


suit against the Seoretary of State, time spent m 
oonduoting a suit wrongly filed against Traffic 
Manager instead of against Secretary of State 
oannot be deducted. {Zafar Ali and Addison, JJ.}. 

CHANDA SINGH y. SECY. OP STATE. 

96 I.O. 144= A.I.R. 1926 Lah. 572. 

— S. 14— Good faith and diligence— Want of good 

faith was held not to be established on the 


Where the suit was proseouted in wrong Court 
owing to plaintiff’s allegation m 
acoounts had been made bub 

bo untrue and was left fte 

when it was presented for the first time In the 

tight Court; and though the ^ 

prominently to the plaintifTa notice when the 

plaint was again returned to MraDPeal • 
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LIHITATION act (1908), S. 14— Interpretation 
and Bcope. 

Beld, that the allegation was made deliberately 
in the bops of establishing later on an. allegation 
of fact that had been found to ba untcuo and was 
now admitted to be uatiuo ; and that whatever 
may be the full extent of the incnning of “good 
faith" in S. 14 it cannot cover conduct of that sort. 
{Ballifax, A.J.C.). Sheo Narayan v. Ram 
PBASAD. 74 I.C. 317=8 N.L.J. 76 = 

A.I.R. 1923 Nag. 241. 

— S. 14— Interpretation and scope. 

Section 4 can bo applied to a case in which 

ezbension of time has been claimed under 8. 14 
and a plaintiff is entitled to the benefit of S. 14 
and 8. 4 tacked together. 24 W. R. 26; A.I.R. 1021 
Mad. 654, Dist. {Sukrawardy and Qarlick, J J .). 
Bbjoy Kumar Sen o. Kusum Kumari debt. 

33 O.W.N. 221=4. I. R. 1929 Cal. 315. 

The Act is undoubtedly an exhaustive Code 

governing the law of limitallon in India. The 
cases in which the running of limitation can be 
suspended are contained in the sections of the Act. 
It would be dangerous to lay down generally that 
there is some priooiple outside the Limitation Act 
under which limitation can bo suspended. 85 Ail. 
327 (P.O.), Foil. (Lindsay and Sulaiman, JJ.), 
RAMCHABAN SAEU t). GOGA. 102 I.C. 96 = 

49 All. 565=25 A.L.J. 425= A.I.R. 1927 Ail. 446. 

No equitable grounds for suspension of 

a cause of action can bo added to the provisions of 
the Limitation Act. {Ramesam and Wallace, JJ.). 
8ATYA NABAYANA BRAHMAU V. MAGANTI 

SBETHAYYA. 100 I.C. 776=60 Mad. 417= 

28 U L.W. 426=1927 U.W.M. 160= 
39 M.L.T. 116=A.1.R. 1927 Had. 597 = 

52 M.L.J. 896. 

■ ■ 'The olroumstanoeB contemplated in S. 14 
might and ordinarily would oonatitute a suffioient 
oause in the eense of S. 5. 6 All. 691, Ref. 
(Sulaiman, J*.). Ram Rup aqrabbi v. Nais 
Bam. 91 l.G. 885= A.I.R. 1926 All. 2S2. 

—Exemptions not covered by Ss. 9 and 14 and 
the other seotioDS ehould not be imported by 
Oouits to relieve a party from the bar of limitation. 
(A6dui Raoo/ and Moli Sagar, JJ,). HOKAM 
OsANDv. Bhahab Din. 71 1.0. 495=4 Lah. 90= 

A.I.R. 1924 Lah. 40. 
- —The interpretation to be put upon the eeotion 
must be a wide one. “ Limitation would without 
doubt remain in suspense whilst the plaintiffs were 
6ona fide litigating for their rights in a Court of 
JoBtiod." iSchwabe, O.J, and Wallace, J,). 

KDNHI KUTTIALI V. KONHAMMAD. 

73 I.C. 139=A.1.R. 1923 Had. 347 = 

44 H L.J. 179. 

“ '■■—A Berai Court is nob a Court oontemplated by 
S..14. The word ‘Court’ in that Bsction means 
Court in British India. So Bom. 139. (Batten, J.G. 
and JPrideaux, A.J.O,). Rajanna v. Nabayan. 

76 1.0. 308 = A.I.R. 1923 Nag. 321. 
“•a.jli— Partlei. 

— r— -A .suit against a dim, and a subsequent suit, 
against the surviving partners of the firm and the 
hedzB of a deceased partner are both against the 
B^e paxtias within the meaning of 8. 14 of the 
Limitation Aot. (Suiasman, A.J.O. and Bennett, /,). 
FiBM OF JBaldbo Pbasad babu ramv. Fibu of 
Haji ali Mahomed Usman. 112 1.0. 715= 
„ . 1929 A.L.J. 73. 

■ . "Suit against same defendant in different capa- 
city is not covered. (Ohifsr). 

Where the plaintiff had sued defendant for some 
QolliuivyAta as part oi ’ the aaoconts which were 


LIMITATION ACT (1908), S. 15— Attachment of ; 

mortgaged property. 

presented against the defendant in the partnership ' 
and in a second suit by the plaintiff for the price 
of the same cotton yarn against the same defendant 
in his personal capacity. 

Held, that the plaintiff could not be said to have 
been prosecuting with due diligence another civil 
proceeding which was founded , upon tho same 
cause of action. (WalshandBanerji, JJ.). DES'I 
CHAND t. PIRBHU LAL. 102 I.fl. 870= 

A.I.R. 1927 All. 628. 

Section 14 excludes time taken In proceedings 

6ona//de in Court without juclsdiotion against the 
particular defendant. (Dalai, J.C.). Ram PHEB 
V. AJODHiA Singh. 87 I.C. 17=12 O.L.J. 66= 

2 O.W.N. 144= A.I.R 1925 Oudh 369. 

Where a prior suit is in different capacity 

and is on a different cause of action, the period 
of that suit cannot be excluded as the proceedings 
were not infrucluous on the ground of defective 
jurisdiction or any other cause of a like nature. * 
(Ro&mscrt, C.J. and Eeald, J.). H. G. HOOSEIN t>. 
ASHA BIBI. 76 I.C. 639 = 1 Rang. 402= 

A.I.R. 1924 Rang. 123. 

Section 14 of tho Limitation Aot renders it 

essential that tho proceedings should be beeweon 
tho contesting patties. (Mooherjee, A. C, J. and 
Fletcher, J.). JANaKI NATH v. BEJOY OHAND. 

64 l.G. 315=60 I.C. 698=33 O L.J. 366 = 
26G.W.N. 271= A.I.R. 1921 Cal. 696. 
Mis joinder and non joinder are only varia- 
tions of the same defect, namely, the omission to 
have the proper parties or causes of action included 
in a suit or application. There is nothing that 
requires a Court to make an absolute distinction 
between cases of mis joinder and noa*joinder in 
regard to S. 14. (Faucetf, J.C. and Raymond, 
A.J.O.). IBBAHIM V. FlBU OF GuiiAH HUSSAN. 

62 I.Q. 807 = 15 8.L.R. 11=A.1.B. 1921 Bind 13. 
— S. 14— Ulscellaneooi. 

Plaintiff suing on a foreign judgment is nob 

entitled to deduofi the time during which the de- 
fendants were applying before the foreign Courts 
to set aside the ex parte decree ; for until It is in 
fact set aside it remains a final decree capable of 
execution. (Cow-lain discussed ) (Harrison and 
ilddison, JJ.). Habi Singh v. Mahomed Said* 
102 1.0. 823=8 Lah. 64= A.I.R. 1927 Lah. 200, 
— S. 15— Attaohment of decree. 

— ; — -Execution of decree prohibited — >lmounie <o 
in;uncfion. 

An attaohment before judguasnt of a deoieo aud 
a consequent order issued by the Court attaching 
the decree absolutely prohibiting the execution of 
the decree by anybody amounts to an injanotion 
and the period of its pendsnoy is excluded under 
S. 15 iu executing the decree. (Phillips and Od- 
gers, JJ.). RAQITHAQIBIPATBY V, BHAVANI 

Bahsab. 80 1.0. 103=19 H.L.W. 680= 

1924 H.W.N. 527=47 Had. 641= 
A.I.R. 1924 Had.67aB47 M.L.J. I, 
—9. 19 — Attachment of mortgaged property. 

Estate attached under Ohota Bagpur Hneum* 
bered Estates def— Suit if filed, keeps alive olatw-i/ 
not filed, period of attachmewt cannot bt eocluid. 

There is no provision in the Ohota Nagpur Kn- 
oumbeted Estatea Act providing that a vesting 
order under S. 2 has the effect of barring the insti- 
tution of suits, 20 Oal. 609, Diss. But if sueh a 
suit be instituted, the Institution of the suit Jxaa 
the effect of keeplog the claim alive against the 
person whose estate ia aibaohed under the Aot 

But. where BO Booh.iulb.li fitodittht p^^lod ddiloi 
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LIMITATION ACT (1908), S. i5-Bar of arrest 
in execution. 

whicb the property was under attachment cannot 
be excluded by the mortgagee of the attached pro- 
perty from limitation for instituting his suit on 
mortgage. {Das and Allanson, J’J’.). Kairdllah 
Khan v. Panday lachmi Ram. io 5 IX. 6i3= 
7 Pat. 109=9 P.L.T. 252 = A.I.R. 1928 Pat. 179. 
—S. 15— Bar of arrest in execution. 

Attachynent still open — Period bar therefore not 

to be excluded. 

Though the decree-holders may have been debar- 
red from one particular mode of execution still it 
is open to them to exccuto their decree in any 
other way, e.g., by attachment and sale of any 
movable or immovable property of the judgment- 
debtor. Therefore S. 15 of the Limitation Act does 
not apply. (Daniels, J.). Ram Bharosy v. Sohan 
LAL. 82 I.C. 1 = 5 L.R.A. CiY. 408= 

A.I.R. 1924 All. 707. 


— S. 15— Condition for applicability. 

Barring suit or execution — Must be alar in 

substance and not merely in form— Decree declaring 
promisee not entitled to 5«e on promissory note ~ 
Beversed in appeal— Filing of suit effectively suspend- 
ed till the date of the appellate decree. 

In order to justify application of S. 15 the Court 
has to see whether the order or decree in a pre- 
vious litigation between the same parties is in sub- 
stanoe and not merely in form one which prevents 
a party from filing a suit or executing a decree. 

5 Pat. L.J. 39 ; 47 I.C. 907, Appl 
A promissory note was executed in 1917 in renew- 
al of a prior promissory note of 1914 executed by 
the defendant in favour of the plaintiff's father. 
The plaintiffs’ father’s sister filed a suit on the 
promissory note of 1914 alleging that the note was 
nominally taken in plaintiffs’ father's name, with 
her money and that she was entitled to the amount 
due on the promissory note. The District Muosif 
passed a decree in her favour in 1919. Subsequent 
suit was filed on the 11th Ootober,1922. The decree 
in 1919 declared the plaintiff’s right and directed 
the present plaintiffs who were defendants in that 
suit to endorse the promissory note in her favour. 
There was an appeal and the Subordinate Judge on 
13th October. 1919. reversed the decision of the 
District Muosif and dismissed the plaintiffs suit. 
Both the present plaintiffs and the defendant were 

parties to the previous suit. , - 

Eeld that the effect of the decision of the Dis- 
trict Munsif was that the present plaintiffs had no 
riebt to recover the money due on the first promls- 
Rorv note, and as they were directed to endorse that 
note to the plaintiff in that suit they could not, 

when that decree was in force, claim any money 
on the renewed promissory note till the decision 

of the District Munsif was reversed in appeal. The 

fflctthatthey wore defendants in that suit made 
no difference. {Kumarasu am% Sash % and Madha- 
Vnif JJ). LAESBMINARAYAN V. LAKSHMI- 

Tatt ' 103 I.C. 304= 1927 M.W.N. 757= 

^ A.I.R. 1927 Mad. 997 = 53 M L J. 520. 

— R 15 — InsolYency of judgment-debtor. 
_J-(Ouaere)— Whether insolvency operates as stay. 

nuaere —Whether an order adjudicating a person 
BB an insolvent does not operate as an order Bt»r 
Ino execution of the decree against him. 
42 Mar 310 and A.I.R. 1928 Bom. £8, Sef. JBame- 
cLdorS, JJ.). PARAMESWanAN NAMBU- 

br: c. Sehhak Pattar^^_^ 533=28 

A.I.R. 1028 Mad. 027=53 M.L.J. 168. 


LIMITATION ACT (1903), S. 13— RecelTer la 
foreclosnre suit. 


Adjudication— No bar to suit— Period of pen- 

dency of insolvency— Not to be excluded. 

It cannot be said that when an adjudication 
order is m.ide. there is any injunction or order 
against the institution of a suit by a creditor. Sec- 
tion 17 of the Presidency Towns Insolvency Act 
does not present an absolute bar to the creditor's 
right to institute a suit but only prevents him 
from suing without the leave cf the Court. And 
it is only when leave is refused that it can be said 
that there is an injunction or order staying the 
institution of the suit. The creditor cannot, there- 
fore, claim a deduction of the time during which 
the insolvency was pending, in computing the 
period of limitation in any suit brought by the 
creditor after the insolvency proceedings are quash- 
ed. (Macleod, C.J. and Shah, J.). SiDRAJ Bhoj- 
RAJ u. ALI Haji. 67 I. C. 787= 

24 Bom. L. R. 509= 47 Bom. 244= 
A. 1. R. 1923 Bom. 33. 


— S. 15— Interim suspension of right. 

‘-Application for decree absolute — Order of Court 
suspeyiding right to apply— Period of suspension to 
be excluded. 

Subsequent to the date fixed for payment In the 
preliminary decree obtained by a third mortgagee 
a second mortgagee obtained a decree on his mort- 
gigo in which the Court expressed opinion that the 
third mortgagee could not sell the property before 
be bad paid off the second mortgage, 

Held, that the period from the date of the judg- 
ment which contained that opinion to the date 
when the third mortgagee paid the sum due to the 
second mortgagee, should be deducted in calculat- 
ing the time limit for an application for decree 
absolute by the third mortgagee, assuming Art. 181 
applied. (Mookerjee, Ag. C. J. and Fletcher, J.). 
liAMENDRA MOHAN KHASNOBIS V. DHABANINATH 

Chandra Roy. 62 1. C. 418=33 O.L.J. 260= 
25 C. W. N. 376= A. 1. R. 1921 Oal. 381. 
— S. 15— Period of notice of suit. 


Claim against joint defeyidants — Notice neces- 

ary against only one defendant— Period af notice 
\iven excluded with regard to other defendants ai«o. 

If it is necessary, for the plaintiff to bring a suit 
ilaiming relief against all the defendants jointly, 
md if notice under enactment was necessary 
igaiust one defendant only and was in fact given, 
he period of notice is to be excluded in computing 
he period of limitation for the suit and not merely 
10 fat es the defendant to whom notice was given is 
'ODcctDcd. A. I* R* 1922 Pftt. 5i9i i?^/* 
^iamaiullah, JJ.). MD. SHARIF v. Nasir ALI. 

A.I.R. 1930 All. 742. 

•Suit to recover water cess paid under protest 


-Period of notice of suit— Exclusion of period ot 
3chwahe,C.J.. on differ eriCe between Erishnanand 
'enkatasubba Rao, JJ.). SECY OF StatB u. VEN- 
ATRATNAM 73 I.C. ???^ 

7M.L.W. 683 = 32 M.L.T. 236=1923 M^W-N. 258 

A.I.R. 1923 Mad. 652=45 M.L.J. 12. 

-S. 15— Receiver in foreclosure suit. . 

■Decree nisi for foreclosure-RecewerappoinUd 


ending appeal-Right to apply for final decree ac* 
ruesfromdateofdischargyf receiver. 

In a case where, after the passing o the pre | 
linary decree for foreclosure in a 
Receiver was appointed at the instonco of the 

ofendant pending an appeal 
■ouncil and the latter appeal la 

rosocutioi,. tbB right to »PP J '“'“f 

nal accrues Irom the date of the order giTlng ne 
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LWITATIOK act (1908), S. 15— Reiliral of pend- 
ing «xeoation. 

deoiM holder liberty to so apply. The deotee-holder 
Ib incompetent to make such an application so long 
as the Receiver is in possession of the mortgaged 
properties. (Dds and Adami, JJ.). Chottey 
NABA iN Singh v. Kedbb Nath Singh. 

66 I.C. 97=3 Pat. L.T. 565= 
1 Pat. 435=1922 P.fl.C.C. 342= 
A.l.R. 1922 Fat. 201. 


— S. IS— RexlYal of pending execatlon. 

__ -Not prohibited. 

The Limitation Act, as amended, does not 


prohibit either expressly or by necessary implica- 
tion the making of an application for revival of 
execution pending in Court. 27 All. 334 (P.C.) and 
A.l.R. 1921 All. 99. Foil, (Walsh, Ag.C.J., Lindsay, 
SttlfltrMOn, Mukerji and Bonerji, JJ.). Chattob 
BINQH 1>. KAMAL SiNGH. 100 I.C. 692= 

49 Alt. 276 = 25 A. L. J. 201- 
A. I. R. 1927 All. 16 (F.B.). 


A* 

Distinct from a fresh application for execution 

•Jf section applies to revival. 


There is an essential difference between an ap- 
plication for the execution of a decree and an 
application to a Court asking it simply to revive a 
previous application made for the execution of the 
decree. It is to an application of the former olasa 
that S. 15 would apply and not to an application 
of the latter class. 


Pet Sttiaiwan, J.— The question of exclusion of 
time can only arise when a fresh application for 
execution is made, whereas it is only a previous 
application which has not been properly and final- 
ly disposed of which can be revived. The applica- 
tion for revival is not a fresh application for 
execution. The principle is based on equity and 
jnstioe, and the decree-holder is merely to request 
the Court to take up and ooutlnue the proceedings 
which have not finally terminated, but which have 
remained in abeyance for some reason or other be- 
yond his control. It is not correct to say that the 
amendment of S. 15 was intended to sweep away 
and replace the old doctrine of revival. The two 
prlbolples are not co-extensive or identioal. The 
applioatlon for revival not being afresh applloation 
for execution cannot be governed by Art. 182. The 
proper artiolo Is Art. 181. 42 All. 564, Foil. (Walsh, 
Ag, C.J., Lindsay, Sulaiman, Mukerji and Ban- 
ner/i, iTJ.). Chhattab Singh v. Kamal Singh. 

100 I.C. 692=49 All. 276=25 A.L.J. 201 = 

A. 1. R. 1927 All. 16 (F.B.). 

—8. IS^Scope. 

" If controlled by S. 48, C, P. Code. 

Seotion 48, G. P. Code is not controlled by 
S. 16, Lim. Act, and the only exception to sub- 
S, (1) Is that contained in sub 8. (2). i06tfer). [Kuh 
want Sahay and Maepherson, JJ.), Xirtyanand 
Singh v. pibtbiohand lal. 120 l.0. 315= 

A. I. R. 1929 Pat. 597. 


— ■■■ ■ Does not apply to 8. 48, 0. P. Code. 

Section 16, Lim. Aot applies only to the periods 
pregoribed in the Schedule to that Aot and does 
not apply to the period of limitation presoeibed by 
8. 48, 0. P. Code. 46 Mad. 785. Foil. {Wallace and 
ThiruvepkaUtchariar, JJ.), TandavAvurtbi n. 
DhbGAHBA. 113 1.0. 280= A.l.R. 1928 Had. 1164. 
■ Does not control, S. 48, O.P, Code. 


The piobibition agalnat the exeootion of deorees 
aoxe than 12 years old contained in B. 48, 
0( p. Code is not oonttolled by 8. 15, Limitation 


LIMITATION AOT (1908), 8. 15— Stay of execu- 
tion. 

Act. (Spencer and Bamesam, JJ,). SdbbabatAN o. 
Natabajan. 70 1.0. 396=45 Mad. 785= 

16 M.L.W. 68=1922 M.W.N. 424= 
31M.L.T. 140= A.l.R. 1922 Mad. 268= 

43 H.L.J. 168. 

— S. 15— Several defendants. 

■ " Several defendants — Plaintiff entitled to de^ 
duct time apainsf one defendant entitled against 
all defendants as well. 

in a single suit brought against several defen- 
dants if the plaintiff is entitled to deduct a certain 
period from the period of limitation in respect of 
one defendaot, he is also entitled to the same 
period of limitation in the case of the other defen- 
dants. A.l.R. 1922 Pat. 549 and A.l.R. 1927 Pat. 
344, Foil. (Tek Chand and Bhide, JJ,). R. L RY. 
Co. tj. RahimdelahIIiAHI Bakhsh. 

Ill I.O. 749=9Lah. 519 = A.1.R. 1926 Lah. 349. 
See also (Couffs and Adami, JJ.). B. & N, N. 
RAILWAY Co. V. Ram Babup Lal chowdby. 

70 I.O. 109=3 Pat. L.J. 643=1922 P.H.C.C. 264= 

A.l.R. 1922 Pat. 649. 

— S. 19— Stay against one jadgment-debtor. 

■ “-Stay against one judgmenhdebtor — Period of 
stay not excluded against other judgment debtors. 

Period which should be excluded from com- 
putation because there was a stay order against 
one judgmenl-dehtor should not be excluded Irom 
computation as against the other judgmant- 
debtors, when there is no stay order against thema 
80 Mad. 268. Expl,‘, 38 Mad. 419, Befr, A.I.B. 
1921 Mad. 116, JDus. (Ramssamand Bsv^oss, //.)• 
Pabameswabam NAMBUDBI V. Seshan PATTAB. 
110 I. 0. 518=51 Had. 583=28 M.L.V. 60= 
A.l.R. 1928 Mad. 627=59 M.L.J. 166. 
Ruspenston. 

Where eieoutlon against one of several joint judg- 
ment-debtors is stayed, limitation is suspended 
Bgainst the others also. (Abdur Rahim and Odgers, 
JJ.). Vbllayan CHETTY V. Mdthayya Ohbtty. 
61 1. 0. 901=13 U.L. V. 59=1921 H.V.N. 188= 

A.l.R. 1921 Mad. 118. 

— B. 15— Stay of execution. 

Absolute stay— Contemplated. 

Seotion 15 contemplates an absolute stay of exe- 
outlon which renders the decree-holder Incapable 
i of taking out execution of the decree. (Xultsant 
Sahay and Maepherson, JJ,). KiBTYANAND w. 
PIRTHICHAND. 120 LO. 315=A.I.R. 1929 Pat 597. 

By injuncfion or by decree being set aside— 

Period excluded. 

Where a deoree-holder is restrained by injuno- 
tioD from ezeoukiug the decree or where his deoree 
has ceased to exist having been sot aside in a 
separate suit the time of Injunotlon or the period 
for which the decree ceased to exist should be 
excluded. (Datoson Miller, C.J, and Boss, J,), 
RANGnLAM SlNQB V. RAJ EUUAR RAI. 

102 I.O. 327 = 6 Pat. 633=8 P.L.T. 770= 

A. I. R. 1928 Pat. 88, 

— ^ — -By agreement. 

Only an agreement to desist irom execution 
would not attract the provision of 8. 16, Limita- 
tion Aot. (Jackson, J.), ALAPATI SyAUAIiAHOSS 
V. OOBADLA SUBBAYTA. lOQ I.Q, 20= 

38 M.L.T. 42=A. I. R. 1927 Mad. 347= 

r»me fliwn/or paying decretal amotini— Sub- 

seguent appiteafion ioithin three years from es- 
piry of such period is within time. 

Seotion 16 applies to ^iiUa.an^ execution mo- 
oee^ingB alike and eb the time fox whtoh tXeouUoQ 
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LIMITATION ACT (1908), S. 13— Stay of ezeco* 

tioQ. 

procecdiogs are stayed is excluded 4 All. 60 and 
4 All. lo5, Dist. 

Where after stay of execution on applioation of 

parties, a certain period is given to the judgment 

debtor for paying ofl the decretal amount a subse* 
quent application from execution, made within 
three 5 ears from the expiry of the period given to 
the judgment-debtor, is within time. {Kanhaiya Lai 
a7id Ashworth, JJ.). Mt. Sahodra v. Bhagwan 

I.C. 482= A.I.R. 1926 All. 473. 

—Execution suspended by orders of Courts 

Revival after three years— If valid. 

Where the execution of a decree hag been 
suspended through no act or fault of the decree 
bolder, the execution proceeding will not be time- 
barred even if the subsequent application is pre- 
sented more than three years after the order of 
suspension was passed. 27 All. 334 (P.C.); 
43 All. 383 and 37 Cal. 796, Foil. {Walsh, J.). Ganga 
Jee V. Sat Narain Lal. 87 I.O. 205= 

6 L R.A. ClY. 249= A.I.R. 1925 All. 572. 

By injunction — Period of exclusion— From 

date of last execution to date of dissolution of tn junc- 
tion. 

On 7th July, 1917. the execution of a mortgage 
decree for a sale of a bouse was first taken out. 
On September 12th, 1917, injunction was granted 
restraining the sale of half the house. On 19th 
November, 1917 an application was made to take a 
step-in-aid of execution with respect to the other 
half of the house. That half of the house was sold. 
The Injunction was dissolved on 8th November, 
1918. Applioation for execution with respect to 
the other half was made on January 10th, 1922, 

Held, that the last applioation was made on I9bh 
November, 1917, and limitation began to run from 
that date. The only period which the decree-holder 
was entitled to exclude on aooouot of the injuno* 
tion was from 19th November, 1917, the date on 
whioh limitation began to run, to 8th November, 
1918, the date on whioh the injunction was dis- 
solved. Therefore, the applioation made on lOth 
January, 1922, having been made more than 3 years 
after the date of the last application, after deduct- 
ing the period covered by the injunction the appli- 
cation was time-barred. {Das^and Ross, JJ.). LAL 
PASi w. Ramsaban Lal Chowdhry. 

78 I.C. 478= A. I. R. 1925 Pat. 298. 

■Slay must he absolute— Slay under 0. 21, 


R. 5S {1) {h)— Dees not apply to. 

Section 15 only applies to an absolute stay, and 
not to a limited stay as would be ordered by the 
notice under 0. 21, R. 53 (1) (6). The stay under 
thia rule does nob prevent either the bolder of the 
decree sought to be executed or his judgment- debtor 
from seeking to execute the original decree, and 
that being the case, time must bo taken as running 
against them. {Hacleod, C. J" • and Shah, J.). 
8HANBASAPPA NAGAPPA U. HOLI-BASAPPA 

Basapi’A. I.C. 239—48 Bom. 435 — 

26 Bom L R. 317 = A.I.R. 1924 Bom. 383. 

Ho fault of decree-holder— Right to revive sus- 


pended execution. 

Where the execution of a decree has been sus- 
pended through no act or default of the deoree- 
holder, the latter has a right to ask the Court to 
revive and carry through the execution proceed 
iuga which have been thus suspended. {Pmottand 
Walsh, JJ.). madho j^draupadi Biol 


LIMITATION ACT (1908), S, 15— Stay of exeon* 
tion. 

-Decree-holder required to produce judgment in 


a iiiU-Period till that judgment was passed should 
be excluded. 

The decree-holder was asked by the executing 
Court to produce the judgment in a certain suit 
before a certain date before the decree could be 
transferred to the Collector for execution. The 
judgment in that suit was passed at a much later 
date. Upon the decree-holder’s failure to produce 
the judgment before the required date, the Court 
dismissed the application for execution. In calcu- 
lating the limitation for a subsequent execution 
application by decree-holder, 

Held, that the time during which the suit, the 
judgment in which was required to be produced, 
continued should bo excluded. {Gohul Prasad 
and Lindsay, JJ.). Baldeo Singh v. Ram 
Sarup. 64 I.C. 598=19 A.L.J. 908 = 

A.I.R. 1921 All. 174. 
There must be clear order j or stay. 

Although under 8. 15 a written order staying the 
execution of the decree is not necessary, there must 
be clear order staying the execution of the decree. 
{Shah, J.). VISVANATH PABSHARAM V. Nabsa 
TULSIDAS. 60 I.C. 916 = 23 Bom. L.R. 107= 

A.I.R. 1921 Bom. 33. 


Injunction as to part by another Court— Stay 

as to the rest bv exicu'.ing Court — Period till both the 
injunction and stay ceased to be operative to be ex- 
cluded. 

Sub-section (1) of S. 15 contemplates the stay 
of execution of a deoree either by injunction or by 
order; an injunction to stay execution may be 
issued in a proceeding other than the execution 
proceedings, while an order for stay of execution 
may be made by the execution Court itself in 
the coarse of those piooeedings. 

Where a deoree is stayed by injunotion as to part 
of the properties and by order of the executing 
Court itself as to the rest, the decree-holder is en- 
titled to deduct the time during which the injunc- 
tion and the order oontinued, the date on whioh 
the injunction was issued and the order was made, 
and the date on which the injunotion and the 
order ceased to bo operative. {Mookerjee and 
Panton, JJ.). GOVINDA NATH 0. BASIBUDDIN 
MANDAL. 64 I.C. 594=34 C L.J. 163= 

A.I.R. 1921 Cal. 606. 

Injunction — Entire proceedings stayed— 

Period of stay excluded. 

Whore in consequence of an injunotion obtain- 
ed by a claimant to a share in the property sought 
to be sold in execution, the executing Court stays 
tho whole proceedings, S. 15, Sub-section (1) 
applies, and the decree-holder is entitled to a 
deduction of the lime between Ihe date when the 
orderjfor stay was made and the date when that 
order ceased to bo operative. {Mookerjee and Panton, 
JJ.). JIRA BIBI V. MAJIBDDDIN OHOWDHUBI. 

64 I.C. 849=35 C.L J. 135= 
A. I. R. 1921 Cal. 594. 

Execution suspended by objection found 

groundless— Subsequent application may be a conti- 
nuation or revival. . , ^ 

An applioation for execution of a decree 

treated as one in contiuuition or 

previous sppliostion, similar to scope 

?er, the oonsideration of vrhioh 

runted by the intervention of objections and 

daims subsequently proved to be groundless or 

has been suspended by mason of ?? . q )• 

like obstruotion. 87 Col. 798. Foil,-, 27 All. 884iP.U.) , 
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WHITATIOM act (1908), 8. 15— Stay ott con- 
dUioa of seoarlty. 

1931 P.O. 31, Rel.on, {Mookerjei and Panton, 
JJ.), AJODHYA NATH PAKABY V. SBINATH 
OHANDBA PAHABY. 68 1.0.207* 

85 Cr.L.J. 84*26 O.V.N. 338= 
A.I.R. 1921 Gal. 472. 
—8. 15— iBtay on condition of secnrlty. 

Period from date of order to date of accept 

tance of seouriiy to be deducted. 

Where an order gtaDilng ittkj of deliver; of 
poeeeBsiott ie made oonditiocal upon security 
helpg iurnlshed and security is subsequently 
given and accepted, the order of stay must be 
’ taken to have been in force from the date of the 
original order granting stay and the time that 
elapsed between the date of the stay order and the 
date of the actual acceptance of the security 
should also be deducted in favour of the purchaser. 

(Efishnaw, /.). Thayyamothd o. Odayappan. 

99 l.G. 632=25 M.L.W. 108 = 1927 H.W.N. 60= 

A. I. B. 1927 Mad. 391. 

—8. 18— Stay-partial. 

■ Whether a partial stay order may 

be governed by S. 15, Limitation Act. (Ramesum 
and Devadcss, JJ.). Fabamcswabah Nambudbi 
V, SBSBAN PAITAB. 110 1.0. 518= 

61 Mad. 583=28 H.L.W. 60= 
A.I.R. 1928 Had. 627= 58 H.L.d. 156. 

— 8 . 15— Shit agalnit OoYernment vardi. 

' Oovernmtnt wards, at the dated of cause of 
aeUon'-^easing to be wards before hearing — Time ie 
by two months. 

Plalntlfi ie entitled to include in the limitation 
peilbd the two months required to serve notice as 
required by S. 3L of the Court of Wards Act, on 
defendsnU who were Government wards at the 
time the cause of action arose, and the extension 
cannot be refused on the ground that they ceased 
to he wards before the suit came on for hearing. 
(Afacfeod, C. /. and Shah, J.). KHandbbao 
SHIDBAMAPPA DESAI V. GHANUALLAPPA 
, SaiDDAPPA TOBGAL. 81 I.O. 760= 

26 Bom. L.R. 364 = A.I.R. 1924 Bom. 364. 
—8, 15— Sait against Hnnioipalities. 

' - r-Se^ion 15 (2) does not apply to extend time for 
, filing mf under S. 167 of the Bombay District 
' 3Aini<npoZ Act (1901). 

^ Section 167 of the Bombay Db. Municipal Act 
(1901) In plain and unambiguous terms prevents the 
claimant from commenoing his suit after six months 
^ 'Irom -the date of act oomplained of and thereby 
^ expressly excludes the time being extended, under 
‘"S' 15', dl. 2 of the Limitation Aot. Publio interests 
' tequitA that such suits should be instituted with- 
out any delay and the period of six months is suffi- 
ciently long to enable a claimant to comply with 
both'the conditions precedent required by S. 167 o! 
_the Idunioipal Aot. 32 Oal. 277, Foil. (Rupchand 
-Bilarc^r^, AJ.C.). RBWAOHAND PATBHOHAND v. 

•« Kabaohi Municipality. 90 l.c. 44= 

A.I(R. 1928 Sind 822. 

*^8. 16— Time granted to Judgment-debtor. 

I , — for payment given to judgment-debtor 
operating as slay— Must be excluded, 

Dii.l-An. appUeation for execution was made on 2l8t 
s ■September, 1928, the judgment* debtor paid Bs. 60 in 
(iipartipayment and prayed for a week’s time for pay- 
u naent of a'sam of Bs. 200. Tlie Court granted time 
ofdothei. judgment-debtor to pay the money. np.to 
< i29thiSeptember, 1923. No payment was, however, 
Mmftde bnthigdkte and the ezeoution oase waa disr 
oh Srd Ootoher, 19S3. On 2ith Septemberf 
.619264ih Applie&tibn-'for ezeoution was filed. ' 


':m6 

S. 18 AhlecAdent 


LIHITATIOH ACT (1908), S. 18 Antecedent 
fraud. 

Held, that the application waa not barred. ’ The 
order granting time prevented deoree-holder from 
taking any further step and the order of 2l8t' Sep-* 
tember must be considered to be an order of stajr-ol 
ezeoution and not in -fuitheranoe of exeonilon. 
A. I. B. 1926 All. 478, Appr, (Kulwant Sahay and 
Maepheraen, JJ,). GANQA SINGH v. SBEQ 
Prasad. 119 1.0. 890 = 7 Pat. 839= 

A.I.R. 1929 Pat. 36. 

■ Time fo judgment-debtor for payment— ‘Does 
not operate as stay. 

An order merely giving lime to judgment-debtor 
for payment is not an order staying execution’ or 
an injunction and S. 16 does not apply in such a 
oase. 40 All. 198, Poll. (Addison, 7.). AMINGHAND 
V. CHBALI. 100 I.O. 475=9 L.L.J. 76= 

28 P.L.R. 93= A.I.R. 1937 Lah. 106. 
—8. 16— Suit by aaotion-purohaier. 

Sym6oiical33055es5ion delivered — Period dttf- 

in^ which application to set aside sale continued 
cannot be excluded. 

Symbolical possession is as efieotive as actual 
possession against the judgment-debtors; and if 
the judgment-debtors oontinued in possession even 
after symbolioal possession ia delivered to the 
^ auction-purchaser, their poaaeaaion beooniea 
adverae against auoh purchaser from that very day. 
The purohaaex therefore has a fresh oauae of action 
for instituting the eult for poBsesslon against the 
judgment-debtor, and suoh a suit would not be one 
governed by Art. 188, whioh evidently refers to a 
oase where the purohaseiihaa not obtained delivery 
of possession, but Art. 144 would apply, and iu suoh 
a oase the period during whioh an application 
to set aside sale continued cannot bs excluded. 
85 Cal. 209; 25 0. W. N. 376 and 12 M. I. A. 244 
(P.O.), Diit. {Chatterjee and Panton, JJ.). BbojbN- 
DBA Kdmab Boy Ohoddhbi u. asrdtosh Roy. 

70 l.c. 420 = 26 Q.W.N 36I=A.1.R. 1921 Oal. 368. 
—8. 17— Underlying preaumption. 

Assumes that legal representative holds pro- 
perty in the right of testator. 

SeotioD 17 of ihe Limitati on Aot pic oeeds on the 
assumption that the legal representative holds the 
property in the right of the deceased and that it 
is bis duty to sue in respect of a oause of action 
that has accrued to the testator afti.r hla death. 
{Das and Boss, JJ.). HON'BLB Maba raja BABA- 
DUB KESBO PBASAD SlNQH V. AlADBO PBASAD 

SINGH. 33 1.0. 813 = 3 Pat. 880= 

6 P. L.T^ 613= A.I.R. 1934 Pat. 731. 
— S. 18 — Adjaitment of deorao. 

- ' Fraud on judgment-debtors— Right to apply 

for certifying adjustment. 

Where a settlement had been oome W, to satisfy 
the respective decrees in two suits and the deovea- 
holdeiB represented to the judgment-debtoza that 
this waa oase, and on the strength of Bhoh 
representation judgment-debtors eignedMt ‘ knd 
thought that as it waa filed,, the two dedteea were 
V adjusted, 

Beld, suoh oonduot oould be said to keep the 
• judgment-debtors from the knowledge of the Tight 
of applying to the Court for the adjustment of the 
decree to be certified. (Rufiadpe, /.). ' B.B L 
OHBTTY Firm v. G. Lon Pow. 70 1107869= 

I’Bor. L.J.4S=A.I;R, 1933 SI 
-S. 18-Anteeedent fraud. 

— — ^Ffoiia antecedent to oocrtMil of oauaa of.oeRoM 
—If comes within 8. 18. ^ ®e»on 

of the wghtol oothmnan noveB.baJoontlderecku^oi 


2447 


DECENNIAL DIGEST, 1921—1930. 


2448 


LIMITATION ACT (1908), 8. 18— Applicability. 

S. 16 IS erroneous. Suoh fraud can and must be 
considered because fraud is a oontinuing influence 
and until that influence ends it retains its power 
of mischief. 17 Bom. 341, poll. {Das, J.), Bajbang 
Pbasad V. Mt. sone.thabi Kuer, 

85 I.O. 622 = 6 P.L.T. 567= A.I.R. 1929 Pat. 521. 
— S. 18-Appllcabinty. 

—Case covered by Art. ^2^Suhsequent act of 
fraud— S. 10 does not apply. 

Section 18 cannot apply to a case under Art. 62 
where there was no fraud at the date when the 
payment was made and the cause of action arose, 
but a subsequent act of fraud was relied on to s.m 
limitation. 25 M. L. J. 531, Dist. {Spencer and 
Ramesam, JJ.). Ramalagau Servai u. Solai 
SERVAI. 69 I. C. 274=1921 M.W.N. 539 = 

A.I.R. 1921 Mad. 263=41 H.L.J. 274. 
—8. 18— Barden of proof. 

-Party defrauding should show that effects of 
fraud had been removed. 

Where fraud has been established in a case 
against a party who is deriving benefit therefrom 
it is for him to show that the continuing efieots of 
fraud which was perpetrated have been removed. 
17 Bom. 341 (P.O.); A.I.R. 1928 Pat. 435 and 
A.I.R. 1924 Pat. 496, Poll. {\Vort,J.). Beas 
BINQH V. KHEDU Mian. 123 1.0.637= 

A.I.R. 1930 Pat. 58. 

■ -Initial burden to prove date of knowledge on 
plaintiff— When onus shifts. 

Where the plalntlfl alleges fraud and states that 
he acquired knowledge on a particular date In 
ordinary oases the initial burden would be on him 
to lead evidence, prima facie at any rate establish- 
ing the date of his knowledge. 17 Bom. 841 (P.O.). 
Expl\ 27 All. 540, Not appr. 

But if notwithstanding the fact that the plaintiff 
did in most specific terms allege in his suit the 
date and the oircumstances in which he acquired 
knowledge for the first time, the defendant’s plead- 
ings are evasive and do not raise epeoifioally an 
issue as to the date of the plaintiff’s acquisition of 
knowledge the burden of proving the date is not on 
him. {Boys and Bennett, *7^c7.). SRI KRISHNA 
pANDEY V. Ghana Nand .Toshi. 

1929 A.L.J. 1193=A.I.R. 1929 All. 721. 

Proof of fraud essential— Onus on party de- 
frauded. „ 

Before a plaintiff oan avail himself of the provi- 
sions of 8. 18 it is incumbent upon him to show 
that he was kept out of the knowledge of his right 
to institute the suit by means of fraud. {Cumxng 
and much, JJ.). HASAN Atl v. GusUDAfl 
KAPAIiI 116 726=49 C.L J. 18= 

33 C.W.N. 248= A.I.R. 1929 Cal. 188. 
Fraud proved— Starting point must be proved 

lyuparty committing fraud. 

When once fraud is established, then it is for the 
decree-holder to establish at what precise point 
the judgment debtor had clear and definite know- 
ledee of those facts which would entitle him to set 
aside the sale. 16 C.W.N. 894. Poll. {Das and Fast 
AU 7J\ BABO LAL «. PARRM KUMARI. 

117 I 6. 46 = 10 P.L.T. 231 = A.I.R. 1929 Pat 228. 

Execution sale— Fraud of the decree-holder fo 

be proved— Fraud of auction- purchaser, if need be 

^^Where an application under 0. 21, R. 90, C. P. 

Code was made out of t.me 

debtor sought the benefit of 8. 18 of the Limitation 

^°ffeld, that it was incumbent on the judgment- 
debtor to show that he was kept from the knowledge 


LIMITATION ACT (1908), 8. IS-Oontlnaatlon of 

fraud. 

of his right to apply within the period of limitation 
by the fraud of the party concerned and that the 
same continued till that date, 

Held, also that though the auction- purchaser was 
a noof ssary party to such proceedings fraud on his 
part need not be alleged and proved. (B. B. Ohose, 
J.). Kedab hdra v. asdtosh Roy. 

991.0. 946=44 O.L.J. S69. 

Proof of removal of effects of fraud— Onus on 

party guilty of fraud. 

The party guilty of fraud must show that the 
continuing effects of the fraud had been removed. 
Where the judgment-debtors were kept from know- 
ledge of the sale by the fraud of the decree-holder 
and oonsequently must also have been kept from 
knowledge of their right toapplytoset aside sale 
so long as that fraud continued and its effect was 
not removed. 

Held, unless the decree holder shows that the 
effect of that fraud was removed, the judgment- 
debtors were entitled to the benefit of 8. 18. 
17 Bom. 341 (P.C.) and 19 C.W.N. 553. Poll. {Boss, 
J.). Mababir RAM V. Rambahadur. 

72 l.C. 625 = 4 P. L.T. 306= 
A.I.R. 1923 Pftt. 433. 

Party invoking 8 . 18 must prove fraud— Bur- 


den then shifts to the other side to prove date of 
knowledge. 

Where a suit Is on the face of It barred, It is for 
the plaintiff to prove in the first instance the oir* 
oumstanoe whloh would prevent the statute ffrom 
having its ordinary effect. A person who, in suoh 
circumstances, desires to invoke the aid of S. 18, 
must establish that there has been fraud, and that 
by means of suoh fraud, he has been kept from the 
knowledge of bis right to sue or of the title where, 
on it is founded. Once this is established the 
burden is shifted on to the other side. {Mookerjee, 
Walmsley and Pearson. JJ.). BlUAN OHANDBA 
Datta V. Promotho Nath Ghose. 68 l.C. 94= 

49 Cal. 886 = 36 O.L.J. 295= 
A.I.R. 1922 Cal. 157. 
See also {Prideauz, A. J. C.). Ramcbandra v. 
HABDEO. 80 I. C. 590=20 N.L.R. 23= 

A.I.R. 1924 Nag. 94. 

— S. 16— Concealment of sale. 

Fraud— Judgment-debtor kept in ignorance of 

a Court sale— Section applied. 

Where a decree-holder not merely failed to serve 
the judgment debtor with notice of the intended 
Bale but even after sale actively concealed from 
him the knowledge of his right to object to the 

Held, that 8. 18 of the Indian Limitation Act, 
1908, applied. {Spencer and Venkatasubba Bao, 
JJ) Muhammad Rowther v. Subba Naicker. 
72 l.C. 46=17 M.L.W. 192=32 M.L.T. 292= 

A.I.R. 1923 Mad. 353. 

—8. 18— Continuation of fraud. 

Decree-holder' s f raud— Onus on htm to ^ove 

opportunity for judgment-debtor to discover fraud 

and wlxen fraud was discovered. 

Fraud onoe oommitted continues and therefore 
the deoree-holders guilty of fraud in bringing 
about a sale in ignorance of the judgment-debtors 
must prove that the judgment debtor was given 
opportunity to discover the fraud and 
when the fraud was actually 

Prasad, d.). THAKUB MAHT0N^«.JAMAN lUHTON. 

A. I. B. 1924 Pat. 496. 
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UMITITIOH ACT (1908), S. 18— Dlacovepy of 

7oid Bald- 

->S. 18— DUooTery of void sale. 

— Time runs from date of discovery. 

When the true nature of rights bought was not 
discovered by the plaintiff earlier than the time at 
which his demand for possession was resisted, 

Eeldy limitation began from the date of resist* 
anoe, (Sir Lawrence Jenkins.) ThaeurtAN HAR- 
nathKuar V. Trakub Indar bahador Singh. 

71 I.c. fi2g = 3n T.ft. 69 = 37 C L J. 3?8=s 
4S All. 179=27 C-W.N. 949=26 O-C. 223= 
18 M. L.W. 383=33 M. L. T. 216= 

5 Pat L, T. 231 = 9 0- L. J. 652= 
SP.L-T. 281 = 2 Pat L.B.Clv. 237= 
A.l.R. 1922 P.O. 403=41 H.L J. 489 (P.O.). 
— S. 18— EsBentialB. 

•Mere fraud insufficient — Party defrauded 
must have been kept from knowledge of his right or 

mu. 

It Is not eufholent to make 8.18 operative that 
the oause of aotion should be based on fraud. It is 
necessary that the right claimed or the title on 
which it is founded, should have been kept from 
the knowledge of the applicant by means of fraud, 
altbougb it may be that in certain oiroumstanoes 
It could be assumed from the aot of fraud Itself 
which gave the cause of aotion that this aot of 
fraud was fraudulently concealed from the person 
affected, A.l.R. 1922 Pat, 507; 17 Gal. 769 and 
SO Cal. 142, Appr, {Rutledge. C.J. and Broun, J.). 
BOUBAMUAH V. A.N.A.N. Chettiar. 

117 I. C. 63 = 7 Rang. 104= 
A. I. R. 1929 Rang. 62. 

— S. 18— Fraod by Jndgment’debtop guardian* 

' BJinor decree-holder — JudgmenUdebtor, getUn-g 

guardianship by fraud— Time allowed to lapse— 
Judgment' debtor cannot plead limitation. 

A judgment-debtor, who gets himself appointed 
guardian of a minor decree- holder without dis- 
closing his indebtedness to the estate, perpetrates 
frand and if he allows the period of limitation for 
the execution of the decree against him to elapse, 
he cannot plead limitation as a bar to the execution 
of the decree. {Greaves and Graham, JJ.), OOBIND 
LAIi GH08B t). NALINI EANTA GHOSE. 

88 I. C. 61=32 Oal. 63= A.l.R. 1925 Ga1. 384. 
— S. 18— Fraud by third person. 

• Application to set aside execution sale— Decree- 

holder nof party to fraud — 5. 18 does not apply. 

A judgment-debtor is not entitled to the benefit 
of S. 18 for the purpose of making an application 
under 0. P. Code, 0. 21, R. 90 to set aside an exe- 
cution sale if the decree-holder was not a party to 
the fraud alleged. 17 Oal, 769 (F.B.), Ref. (Chotsner 
and Graham, JJ.). AzizaunbssA v. Dwabika 
iPROSAD BOBAL. 86 1.0.745= 

A.l.R. 1925 Gal. 1227. 
— S. 18— Fraud— Coatemplated. 

Active concealment with intention to deceive 

is fraud. 

If a vendor or a vendee wishes that a sale should 
not be nullified by a pre-emption suit, it is neces- 
sary for him to inform the pre-emptor before the 
transaotlon and get his refusal but a mere omission 
to Inform the pre-emptor or the bare fact of oonoeal- 
Ing the saU transaction from him cannot amount to 
a fraud, but where there is an active concealment 
of the transaction coupled with an Intention tu de- 
ceive the pre-emptor there would ohdoabtedly^be a 
draud within the meaning of B. 18. (Rtflatmannnd 

fwidaU, JJ,)i Sbbo Shaneab v. Pabxab: 

NABAIH. lio 1,0. 798=1929 A^L.J. 842 = 

A.LR. 1929 All. <218. 

D. D. Voii, ni— 164 


LIMITATION ACT (1908), B. 18— RfftUdOlMltly 
keeping from exercising right. 

——Not constructive but actual and active fraud. 
The fraud contemplated by S. 18 is an aotual and 
active fraud and not what is called oonstmotive 
fraud. The words “ has . . . been kept,” in 

S. 13 point to the conclusion, that in order to con- 
stitute a fraud, it is not enough that there should be 
merely a tortuous act unknown to the injured 
party but that there must be some abuse of a confi- 
dential position, some iatentlonal imposition, or 
gome deliberate COD ccalment of faots: there must be 
something actually said or done wbioh is directly 
intended to prevent discovery. {Iqbal Ahmad, J.), 
GULABRAI V. TULSI RAU. 101 I.G. 322= 

A.l.R. 1927 All. 437. 

Fraud by which party is kept from knowledge 
of right. 

For purpose of S. 18 it is not the alleged fraud 
by which dispossession was carried out which is 
pertinent, but the fraud by which the plaintiffs 
have been kept from the knowledge of their right 
to institute a suit. {GampbeU,-.J.). NAND BAMn. 
IBHAB. 92 I.O. 597=7 L.L.J. 600=27 R.L.R. 24= 

A.l.R. 1926 Lah. 128. 
—3. 18— Fraudulent collection of debts. 

Suit to recover the money-^Time runs from 

plaintiff's knowledge of the collection. 

Where defendant has wrongfully colleoted the 
debts due to a deceased's estate and holds them as 
againet the plaintiff the holr of the deceased and 
has been oonoealing from the plaintiff the fact of 
his having made the collection, B. 18 applies and 
limitation for the suit to recover the money from 
the defendant rnne only from the time that plaint- 
iff comes to know of the oolleotion. (0?ud&alf and 
Lindsay, JJ.). Sahbb Ram v. MT. GOVINDI. 
60 I.C. 774=43 All. 440=19 A.L.J. 268= 

A.l.R. 1921 All. 155. 
— S. 16— Fraudulent oonoealment of execution 
proceedings. 

——Judgment-debtor's right to apply to set aside 
sale— Accrues when he became aware of the sole. 

If owing to the fraudulent oonoealment of the 
proceedings by the decree-holder all knowledge of 
the proceedings up to the time of sale is- withheld 
from the judgment debtor, then so long as he does 
not come to know of the sale the effect of the fraud 
continues and the only oonoluslon which can he 
drawn is that he had been kept from the know- 
ledge of the sale in consequence of the initial fraud 
practised by the decree-holder. It is only after he 
becomes awiaie of the sale that he oomes to know 
of bU rightto apply. (Swiaiman and DaniOa, JJX 

Mt. Sabvi Bbgam t?. L. Eau Ohahdba Babup 
88 I.G. 500=47 All. 850=23 A.L.J. 780= 

6 L.R.A. QIb. 388=A.I.R. 1928 All. 778. 

■ - " Unless there Is fraudulent concealment of the 
execution proceedings on the part of deor^> holder 
limitation could not be extended under S 18 
{Das, J.). Bajbarg Fbasad v. Mt. SonbjhAi 
KBBB. 85 1.0, 622 =6 R.L,T. 867= 

A.l.R. 1928 P|(t, 8|tl. 

—8. 18— Fraudnlently keeplog from raeroldatf 
right. ® 

Section 18 does not deal with the exercise of 

the right, but with the knowledge of the slsht. 
Where it was alleged that the deoreCrholdeit had 
faudulenUy kept the ludgmeat-dehlortrom .ea». 
cUlng hlB^ghte under 0.,9l, by giving him 
assurances, no extension waaBmnlMde'MiJ2BAi=M. 
C.J. J.)., 

«. G.IiOHiPow.d. . 

IBu. 11.8. aa8mA.l^,168ABaRycd68, 
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LIMITATION ACT (1908), 3. 18-Frand, whatii. 
—8. 18— Fraud, what Is. 

A mere omission by a mortgagor to inform the 

mortgagee regarding bis want of title in the pro' 
perty mortgaged is not enough to constitute active 
fraud eo as to attract the application of S. 18. The 
section is directed against oases of active and de* 
signed fraud. (Sriuasfava, J.). Lalta SiNGH v. 
MOTHUR UPADHIA. 7 O.W.N. 10*3. 

■ Actual fraud with intent to heep the person 
out ofknowledge, omission to furnish information— 
No fraud. 

Per Fawcettf J, — Section 18 requires that a person 
should ha7e been kept from certain knowledge by 
means of fraud. There must be actual fraud in the 
means adopted to keep the person out of knowledge, 
and it is entirely a misuse of words to say that 
merely because certain persons did not furnish the 
particulars which they ought to have done under the 
contract, there was fraud. {Fawcett and Kemp, JJ.), 
RANEEGUNGE COAL ASSOCIATION, LTD. V. TATA 
IRON AND STEEL OO . LTD. 117 I. 0. *17= 

53 Bom. 271= 31 Bora. L.R. 21 = 
= A. I. R. 1929 Bora. 119. 

8. 18— Inference of fraud. 

— ■ Fraudulent sale without notice to judgment- 
debtor— Suit to set aside one year later— Fraud not 
specifically pleaded— Fraud can be inferred and 
relief given. 

In spite of an order passed in bis first execution 
application that the deoree'holder was not entitled 
to proceed against the shares of the property al- 
lotted to a party defendant, the decree-holder again 
applied by a fresh execution application some time 
'later for the same relief and for the sale of the 
whole of the property ; and without giving any 
notice to the party defendant had the whole pro- 
perty sold in 1918, and himself became the pur- 
chaser ; and again without any notice to him the 
decree-holder managed to get symbolical delivery 
behind his back. The party defendant came to 
know about the fraudulent act of the decree. holder 
only in 1919, when thedeoree holder interfered with 

his possession, i.o .,01. 

Reid, that in the circumstances though b. 18 has 

been specifically referred to tin the plaint, the 
case would really come under S. 18 and the period 
before 1919 could not be counted ; such an inference 
could not legitimately be drawn in the particnlar 
olrcumstanoes of this case, thongh originally facts 
bringing a case under 8. 18 have to be epeciocally 
pleaded. {Ananthakrishna Ayyar, 

RAYA V. KOLLAPUBI. ^ ^ JJS I 24= 

1929 M.W.N. 811 = A.I.R. 1930 Mad. 12. 

— S. 18— Knowledge of fraud, 

-Nature of knowledge to be proved. 

To show that the plaintiff had knowledge of 
the transaotion beyond the period of limitation, 
such knowledge must be clear and definite know- 
ledee of the facts constituting the particular 
fraud It is not sufficient for the defendant to 
show that the plaintiff had some clues and hints 
which, perhaps, if vigorously and acutely follow- 
ed UP might have led to a complete knowled^ of 
the fraud.® 6 All. 406; 16 O^W.N 691; ISC.W^N- 
1266 • 19 O.W.N. 653 ; 16 I.C. 517 ; 25 M.L J. 531 
and 40 I C. 37, Foil {Rookerjee, Walmsley and 
Pearsm, JJ.). BINAN CHANDBA DATTA « PRO- 

NATH GHOSB, 88 I* C. 91— M Oft** 886— 
MOTHA NATH J 295= A.I.R. 1922 Cal. 167. 

— 8.18— NegHgenoe. 

Ifers carelessness or neghgence— No fraud. 

Thoco Is all the difference in the world between 
a failure to serve the notices and a deliberate con- 


LIMITAIION ACT (1908), 8. 18-SappP6tiloB 
of powers. 

trivance on the part of a party to suppress the 
notices. The one is due to negligence, oareless* 
ness or various other circumstances ; the other is 
the result of a deliberate contrivance on the part 
of a party for bis own advantage. Mere negligence 
or carelessness on the part of the process-server or 
the identifier is insufficient as a basis for a finding 
of fraud. (Das and Adami, JJ.). BiHARI LAL 
MitTEB u. TANDK LAL MANDBB. 97 I.C. 798= 

8 P.L.T. 28 = A.I.R. 1926 Pat. 397. 

— S. 18— Setting aside sale In execntlon. 

■ rime runs from the date of knowledge. 

The starting point for limitation is the date of 
the knowledge of fraud committed by the decree- 
holder who brought about the sale in fraud of the 
judgment-dobtors. Section 18 applies to application 
under R. 90. (Jwala Prasad. J.). THAKDR MAHTON 
V. JHAUAN MAHTON. 80 I.C. 761=5 P.L.T. 200= 

A.I.R. 1924 Pat. 496. 


•Section applies. 


Section 18 applies to an application to set aside 
a sale in execution proceedings. Judgment of 
Piggott, J., in 17 Cal. 769 at 776, Foil ; 14 Cal. 681, 
Diss. (Mears, C. J. and Banerji, J.), SHBO RAM 
KOERI V. IK8AMUNN19A BIBI. 71 I-C. 631 = 

21 A.L.J. 176=45 All. 316=4 L R.A. CIy. 129 = 

A.I.R. 1923 AH. 282. 

C. P. Code. 0. 21. R. 92-Section ISappUes. 

Where fraud Is alleged and proved, 8. 18 
of the Limitation Act applies and the time for 
application to have the sale set aside is 30 days 
from the time the applicant becomes aware of the 
fraud. Judgment of in 17 Cal, 769 at 

776, Foil; 14 Cal. 681, Diss. {Mears, C.J. and 
Dansfji, J^.). Sheo RAM Koeri v. ikbamunissa 
BIBI. 71 I.C. 631 = 49 All. 318=21 A.L.J. 176= 
4 L R.A- CiY. 129 = A.I.R. 1923 Ail. 282. 

Time for applicat'on runs from applicant's 

knowledge not only of sale but of fraud. 

The applicant for setting aside a sale under 
0. 21, R. 90, must have knowledge not merely of 
the factum of the sale, but a olear and 
knowledge of the facts which constitute the fraud 
before time can run against him. 16 O.W.N. 8^, 
Ref. When by a fraud Involving suppression of 
process and submission of false returns the appli- 
cant is kept out of knowledge of the sale of his pro- 
perty, such fraud must be held to have a oontlna- 
Ing influence in such a case it is for the other side 
to show that the injured party had clear and de- 
finite knowledge of the facts which constitute the 
fraud at a time from which, taken as a starting 
point, the suit is barred. {Teunon ^nd 
dhuri, JJ.). BBnsAN Mani j;- 
KRISTO DEB. 60 Sal. «1. 

— S. 18 -Specific allegations of frand. 

Fraud must be specifically alleged. 

It is incumbent on a plaintiff seeking the benefit 
of 8. 18 to distinctly allege the particular 
by which he has been kept from the 
his right of suit against the defendant, specifically 

and with detailed particulars. 

GCLAB EAI .. TULSI RAM. ^ ^ 

—8. 18— Suppression of powers. 

13 applies e . 

Even after the payment “S* 

decree-holder’s karinda proceeded to sell the judg 
S-debtor’B property and took^teps ©o, ^at no 
notice of the sale raay'reaoh :tbe judgment-debtor. 
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tlHlTATlOK ACT (1908), S. 18 — Sappreiaion of 
powers. 

Therenpon the judgment'debtor applied to bare 
the sale set aside : 

Hsld, that 8. 18 would apply to such a oase, 

Walal, /.). Jagdeo v. Ujiyabi Kunwab. 

108 I.O. 899=26 A.L J. 412= 
A. I. R. 1928 All. S5i. 

— ’•^Section 18 applies. 

The fraud which can be relevant to be considered 
for the purpose of Art. 164 is not only a fraud 
with reference to the service of notice but it covers 
any fraud and S. 18 can be applied. 16 C.W.N. 923, 
iXjf. (Findlay, Offq. J. C.). M. B. KINKHEDB V. 
Mohanta. 94 1 G. 86= A.I.R. 1926 Nag. 388. 

Time runs from knowledge of soXe, 

Period of limitation for application to set aside 
execution of sale where notice of the sale was frau- 
dulently suppressed runs from the date when the 
spplioant came to know of the sale. (Jackson, J*.). 
PALLAYYA V. BHIMABAJU. 84 I.O. 970= 

20 H.L.V. 606 = 1924 If.W.N. 789= 
88 M.L.T.96=A. 1. R. 1924 Had. 889= 

47 H.L.J. 838. 

lO^Sappression of process against jodg- 
ment'debtop, 

-^“■“Applicahilily of section — What must he proved 
—Process fraudulently suppressed — Suit to set aside 
sale— Sale not known to plaintiff till a few days 
before sutf— Sttff maintainable, 

■ When a judgment-debtor makes an application 
to have an execution sale set aside under 0. 2t, 
R. 90, after the expiry of SO days he must bring 
his case within 6. 18 of the Limitation Aot audio 
enable him to do so, It is not enough for him to 
show that the execution proceedings were Irregular 
and fraudulent, but he must oarry the fraud fur* 
thei and show that the existence of his right to 
set aside the sale has been kept concealed from his 
knowlege by the fraud of the deoreo'holder or the 
auotion-purohaser. 1 0.W.N. 67, Poll. But in order 
to make limitation operate when a fraud has been 
commuted by one who has obtained property 
thereby, it ie for him to show that the injuiad 
complainant hashed clear and deGnite knowledge 
of the faete oonstituting the fraud at a time whioh 
Is too remote for the Bult to be brought. 17 Bom. 
341, Foil, 

■ Where in a suit to set aside an execution sale it 
was found that processes in connexion with the 
.execution oase had been fraudulently suppressed 
.and that the plaintiffs came to know of the fraudu- 
lent sale only seven or eight days before the insti- 
tution of the suit. 

Seld, that it was not an unreasonable inference 
to draw that as a matter of faot the fraud that had 
K^n commuted in the execution proceedings con- 
tinued and by reason of its continuing influence 
the plaintiffs were kept out of the knowledge of the 
sale, and the plaintiffs were entitled to the benefit 
B. 18 of the Limitation Aot. (Peaces andliukerji, 
//.), NABIM OEANBBA HALDAB 0. bipinohan- 
BBA HAIiDAB. 87 I.O. 888= 

^ A.I.R. 1926 Oal, 289. 

^8. le. 

'' Adknowledgment. 

Aeknovledgmant to whom. 

Admissibility into oYldenoo. 

Authority to aoknowiedge. 

^ Basis of suit. 

( ■ ^ Effoot of. 

^ ^ Bssoatlals of aoknowledgmiat. ^ 

f e= t Biflotttloa, i 

'Hfonn'ofiaokBwledjmiati 


limitation act (1908), S. lff-Aokaowl«Bg^ 

ment, to whom. 

Implied acknowledgment. 

Interpretation. 

Lessor and lessee. 

Mortgagor and mortgagee. 

Proof of acknowledgment. 

Scope of. 

Miscellaneous. 

— S. 19— Acknowledgment. 

Where a debtor acknowledges the balance 

claimed by the creditor and promises to pay it 
after some time, it is a valid acknowledgment, 
86 Mad. 68 and 31 Cal. 195, Bef.; 80 Bom. L. B. 688; 
Bel. on. (Baker, J.). YEXCBAND-GAinsSB v« 
Bhagvandas Bhaichakd. 32 Bom. L.R. 1360. 
Nature of. 

Though an unconditional acknowledgment 
has been held to imply a promise to pay, it is not 
by Itself sufficient to oonstUute a ‘promise* withlzi 
the meaning of S. 25 (3) of the Contract Aot. So an 
ackno wled gment made after the expiry of the period 
of limitation on the original note cannot form the 
basis of a snlt. (Ross, /.). KANAi LAL MABWABI 
V, BABUbAL SinoHl. A. I. B. 1980 Fat. 604^ 

Nature of. 

Although an Acknowledgment may imply a 
promise for extending limitation it is, without a 
promise, insuffioient to create a contract and oan- 
nct be enforced as such. Being neither contract, 
grant nor disposition of property not analogona to 
any of them, it is not a document oontemplated by 
8. 92 of the Evidence Aot. Bo the prohibition 
regarding the admissibility of oral evldenoa la 
not applicable to an acknowledgment, 62 B. 521; 
57 0. 894; 28 A.L.J. 532; 52 A. 169, Bef. to, {Niyogfi 
A. /. C.). LALA CHBEDILAL V. MABOBABbAIu 

2611. Ir.^R.B20, 

— 8. 19— Acknowledgment, -to whom. 
^—‘Acknowledgment m document to which eredih 
tor is not a party is valid. 

It ia not Deceasaiy that the acknowledgment 
should be made in a dooumeut to Whioh the credit 
tor need be a party and an aeknowledgment made 
in a doonment to whioh the creditor is not a party 
is a valid acknowledgment. S3 Oal. 1047,^*02^. 

(MUter,J.), ManieyaBbwa v. Pushpacbabak, 

115 1.0. 868= A.I.R. 1926 Oal. 880; 
——Not necessarily to claimant, 

A general acknowledgment under 6. 19 Is enffiol- 
ent and it la not neoeasary that U should be addreaa- 
ed to the person olaiming or to somebody through 
whom he claims. 87 Bomi' 326 (P,0.) and 16 O.W N, 
268, Appl, (ffreotMS and Banhin, JJ.), Shamsdd 
ALI V. MIBIAU ELIAS. 97 I.Q. yyQs 

SO C.W.N. 968=44 Q.L.J. 589sk 

1986 Oal. 1140, 

Beottal »n a deed as to suhsistenoe of deb^ 

Suffeient. 

The acknowledgment need not be addressed to 
the creditor or to any one repreaentlng him, A 

statement ooniained a koftAto that a oettain mot^ 
gage on some of the properties oomprlsed In tha 

kobala U still sabsistlng has the effect' of tA 
Mknowledgment so aa to 'oreaia a new period 

^ rr?** (GrpAMa aHot 

B B. Ghose, J/.), AzwuB Rahauan e Ram. 

OHANDBA PODDAB. 91I.0.Sl« 

^ o<Mfe«6d fopersoi 

An admission of liability oontailned in »n< 
dorae^nt of the Bobi>Beglatfa» about 
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limitation act (1908), S. 19— Acknowledg- 

meat, to whom. 

by the debtor is acknowledgment within 8. 19. 
An acknowledgment need not be addressed to the 
person entitled to the property or right. U Gal. 801 
(P. C.), Expl. ] 33 Cal. 1017, Foil. (Sfartineau and 
Harrison, JJ.). LABHA MAL y. Iman Din. 

76 I 0.751 = A. I. R. 1923 Lah. 369. 

Sdnai register — Entry signed by Sanad-holder 

showing him to be mortgagor — Achiowledgment— 
Sufficient, 

Entries made in a register of Sanads, showing 
that the Sanad holder is a mortgage and signed by 
the Sanad-holder, may be an acknowledgment 
within S. 19. Case-law discussed. 

Explanation 1 to S. 19 does away with the 
necessity of the acknowledgment being addressed 
to the creditor. 37 Bom. 326 (P.C.), Foil. (Macleod, 
C.J. and Fawcett. J.). PRANJIVANDAS PARSHOT* 
TAM Das V, BAI Mani. 61 1.0. 406=45 Bom. 934= 
23 Bom. L.R. 294= A.I.R. 1921 Bora. 291. 

— S. 19— Admissibility into evidence. 

No speci^c mention of debt^Reference to other 

parts permissible. 

Where a document oontainingan acknowledg- 
ment of debt, does not speoifioally mention that 
the debt, is due to the plaintiS a reference to 
other parts of the deed to elucidate the meaning is 
permissible. 33 Cal. 1017 (P.C.), Ref. {Bhide and 
Currie, JJ.). DAVINDAR SINGH V. MT. LACHHMI 
Devi, A.I.R. 1930 Lah. 985. 

Unstamped unconditional acknowledgment. 

{Dalip Sinnh, J.). ,BAM DiTTA Mal Ram Dean 
V. KesAR DA9, 1191.0.417= 

A.I.R. 1930 Lah. 177. 

“Inadmissible as promissory note — Admissi- 
bility to prove acknowledgment. 

Where an instrument, instead of merely say- 
ing that the promisor promises to pay to the 
promisee a certain sura of money to order or to 
bearer, also adds that the amount for wbioh it 
was given was due in settlement of a previous 
Bo:ount, the instrnmeut, even though inadmissible 
as a promissory note for want of insufficient stamp 
yet is admissible to prove an acknowledgment 
under Limit ition Act. S. 19, for what ie shut out 
>y 8. 35, Stamp Act (1899) is the instrument and 
not collateral matters connected with the instru- 
ment which may be mentioned in the same paper 
or in the same writing. 3 All. 581 (P.B.), Rel. on ; 
A.I.R. 1926 Mad. 1148, Expl; 30 Mad. 386 and 
18 Bom, 369, Hist. {Pandalai, J.). R. RakkappAN 
AMBAI/AM V. 0. SUPPIAH AMBALAM. 

A.I.R. 1930 Had. 485. 

■ Receipt inadmissible as bond^Admissible to 

prove acknowledgment. 

A receipt bearing one anna stamp can serve as 
proof of acknowledgment of a debt, though it 
may be inadmissible in evidonoe as a bond con- 
taining express promise to pay, for want of proper 
stamp. {Sulaiman and Niamatullah, JJ.). Govind 
Singh y. Bijat Bahadur. 121 1.C. 108= 

1929 A.L.J. 1279=A.I.R. 1929 All. 980. 
. I ■■Pro-note insuf/icienlly stamped— Cannot be 
used even as an acknowledgment under 8. 19. 

A claim was originally based on a pro-noto 
which was afterwards found to be insufficiently 
stamped. The plaint was amended and the 
plaintiff claimed that it might bo treated as an 
acknowledgment of debt under 8. 19, Lim. Act, 

i/c/d, that the pro-note oonld not be so used. 
8 Al). 581 (F. B.), Hist. (Sriwasfoua, J.). BlSHU- 
WATH SINGH V. ISHBI DAYAL. 112 I.O. 247= 

9 O.W.H.780* A.I.R. 1928 Oudh 408. 


LIMITATION ACT (1908), S. 19— AuthoFlty to 

caknowledge— Administrator. 

U nstaviped acknowledgment— Inadmissible. 

An unstamped acknowledgment is inadmissible 
\n evidence foe extending limitation. (Ross, J.). 

Rakhal Chandra Chakravabty v. Ram 
Chandra Marwary. 1921 p.H.C C. 304= 

A.I.R. 1921 Pat. 292. 

— S. 19 -Authority to acknowledge— Adminis- 
trator. 

Acknowledgment before obtaining Utter of 

adminisiralio7i — Effect. 

An acknowledgment of liability professed to be 
made on behalf of a deceased's estate by a person 
whose power to make "the acknowledgment solely 
depends upon his being the administrator of the 
deceased is not made effectual by his subsequently 
obtaining letters of administration. {Ramesamand 
Cornish, JJ.). Raja Rama y. Fakruddin Bahib. 
122 I.C. 504=31 M.L.W. 65=1930 M.W N. 16= 
A.I.R. 1930 Had. 218=58 U.L.J. 210. 

Acknowledgment as heirs— Sufficient. 

Where an acknowledgment of liability is made 
by the petitioners for administration in their 
character of heirs, being the sons and widow of a 
Mahomedan the acknowledgment has the effect of 
preventing limitation. {Ramesam and Cornish, JJ.). 

Raja Rama v. Pakroddin Saheb. 

122 1. C. 504 = 31 M L.W. 65=1930 MW.N. 16 = 
A. 1. R. 1930 Had. 218=58 M L J. 210. 


—8. 19— Authority to acknowledge— Agent. 

Letter by general agent. 

A letter written by a general agent of the 


debtor at the desire of the debtor within the period 
of limitation is an acknowledgment. (Stuart, C, J. 
and Waeir Hasan, J.). RAM PRASAD y. SANT DiN. 

100 I.C. 784=4 0. W. N. 279= 
A.I R. 1927 OodheiS. 

General agent — Presumption of authority. 

Ibis unquestionable that no valid acknowledg- 
ment can be made by a general agent unless he is 
expressly or impliedly authorised in that behalf; 
but the authority may be presumed from the 
attendant oiioumstancos. The question of autho- 
rity in each case is one of faot or any inference to 
be drawn from the surrounding circumstances. 
(Kanhaiya Lai, J.). Ganga Ram v. LACBMAN 
SINGH. 85 I.C. 633=5 L.R.A.Clv 736= 

A.I.R. 1923 All. 176. 

Usually writes Utters for principal— If autho- 
rised agent. 

The mete fact that the defendant used to 'write 
letters ou behalf of his principal is not sufficient iQ 
law to enable the Court to infer that he was an 
authorised agent for the purpose of making an 
acknowledgment of liability. (Daniels and NeavSt 
JJ.i UMA SHANKAR y. GODIND NAIDU. 

80 I.O . 6=5 L.R. A. Oiv. 636=22 A. L. J. 807- 

46 All. 892= A.I.R. 1924 All. 8SS. 

■Mukhtar-am— Musi be specially authorised to 


i Mukhtar-am has no power to 
bilibios within tho meaning of S. 19 of the 
iian Limitation Aot. Such a liability can only 
fastened upon the principal by a person duly 
ihorised In this behalf, that is. who 
on authority to make such 
liability. (Ryves and 
.RAIN RAO KALIA V. MT. ^ANNI KUAB. 

66 I.O. 394=« All. 6«=20 
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limitation act (1908). S. 19— Authority to 

acknowledge— Brothers. 

— S. 19— Authority to acknowledge— Brothers. 

— — Foiinffer brother cannot bind elder father 
binds by acknowledgment minor son. 

Where there was no eTidenoe to show that the 
younger brother had been authorised by his 
brother or his minor nephews to make an acknow- 
ledgment, 

Held, his acknowledgment is not binding on his 
brother or his nephews and 3. 19 cannot help the 
plaintiff against them inasmuch as they, did not 
deprive their title or liability through the acknow* 
ledgor. But minor son of the aoknowledgor deriv- 
bis liability through his father and an acknow- 


es 

ledgment by the father must be held to be binding 
on him. {8hadiLal,C.J. and Abdul Qadir, J.). 
BAM KISHAN V. HiBDB RAM. 71 I.C. 7S7=. 

A.I.R. 1923 Lah. 135. 
—8. 19— Authority to acknowledge— Barden of 
proof. 

— — Onus to prove authority on person relying on 
acknowledg ment. 

The burden of proving why a certain acknow- 
ledgment was made by the person while 
/nets he had no buslnees to do so, lies upon the 
person who makes it; but in order that it may 
bind others, some sort of agency and authority 
must be proved, from the persons attempted to be 
bound. {Jackson, J.). KrISHNAYYA v. VeNKA- 
TAPATTA. 80 I. 0. 940=: &.I.R. 1928 Had. 134. 
— S. 19— Authority to acknowledge— Co-contrao* 
iOVB. 

Special authority to bind— Essential. 

Tn case of oo-oontraotoTS, jointly and severally 
liable, an acknowledgment of liability or a pay- 
ment by one of them does not deprive the other 
of the benefit' of limitation, unless the payer is 
authorized to make the payment by the other as 
an agent on his behalf. {Stuart, C.J. and Rasa, J.). 
OtJDH COMMEBCIAL BANS, LTD., FYZABAD O. 
BisBAMBBAB NATH. 96 I.C. S53s 

2 Lnok. 180=6 O.W.N. 1232= 
A.I.R. 1926 Oudb 601. 

— B. 19— Authority to acknowledge— Co-aharep. 
— ‘—Speeial authority to bind other co-sharers— 
Essential. 

A note of the Revenue Officer in bis report to 
the effect that a mortgagee made an oral statement 
of an acknowledgment of the mortgage before him. 
does not help to extend limitation. A oo- sharer 
as such cannot acknowledge that some other oo- 
sharer is a mortgagee like himself. Antbority to 
acknowledge must be duly proved. (Sitturf, /.). 
Bhagwan Din v. 5bi Kishbn. 89 l.O. 161= 
6 L.R.A. OlY. 481 = A.I.R. 1926 All. 85. 
— S. 19— Authority to acknowledge— Director. 

-I ■— jfanufling Director — Can bind others. 

An acknowledgment signed by a director, who is 
acting as a manager to do the ordinary acts neoes- 
sary imtbeooDduot of buainess of the oompany, is 
a enffiolent acknowledgment within the meaning of 
B« 19* • .(iiunkin, C. J*.). Ahmulya Oeaban o. 
OOBAL ENGINEBBING WOBKS, LTD. 

1.0. 177=48 O.L.J. 897=83 O.W.N. 833 = 

A.I.R. 1929 Oal. 169. 

-^S. 19— Authority to acknowledge— Rzecutor. 

; , rr —Can bind estate. 

An euoutor has the power as legal representative 
^tp'i^^mii and dispose of claims against the testator's 
ejstate, when he Inoludes such a olalm in Annex* 
(l^ 'B, Sob. 3, Court- fees Aot( as owing from the 
,fB|ipt6z and payable from his estate and he may be 
^{^'B|^^.j^ 9 okn 9 if^edgellablUt 7 of the estate for 


LIMITATION ACT (1908), S. 19— Baals of suit* 

the debt within the meaning of S. 19, Limitation 
Act. {Ramesam and Comi^, JJ.). BikJA BAMAv. 

Pakruddin Sahib. 122 I.C. S04= 

31 M.L.W. 69=1930 M. W. N. 16= 
A. I. R. 1930 Mad. 218 = 58 M.L.J. 210. 

— S. 19— Authority to acknowledge— Guardian. 

■ 'Be facto guardian. 

A de facto guardian of a Hindu minor has no 
power to keeps debt alive against the minor. 
24 M.L.J. 41.8, Dies. from. {Kumaraswami Sasiri and 
Curgenven, JJ-). BAMASWAUI PILLAI v. KASl- 
NATHA Iyer. 108 l.G. 629 = 1927 M.W.N. 356 = 

A.I.R. 1928 Had. 226. 

— S. 19— Authority to acknowledge —Limited 
owner. 

-Hindu widow. 


An acknowledgment by a Hindu widow is not 
operative against the reversioners. {Walmsley and 
B. B. Qhose, JJ.). MOHINI MOHAN MlSRA v. SBI- 
MATl Sabat Sdndabi Dbbi. 86 I.C. 353= 

A.I.R. 1925 Cal. 862. 

' Female heir — Trespasser. 

As against a reversioner the acknowledgment by 
a limited female heir of mortgege debt, or a 
renewal of the mortgage by a trespasser, oannot 
extend the period of limitation. 85 All. 227 (P.C.), 
Foil. {Kinkkede, A. J. C.}. LAXMI v. VENKAT 
RAO. 82 I.C. 1052= A.I.R. 1923 Nag. 207. 

— S. 19— Authority to acknowledge— Manager — 
Joint Hindu family. 

blanager, an agent— Could not acknowledge 

under Lim, Aot of 1869. (J/or/en, C.iT., and Crump, 
J.). NABAYAN O. QOVIND SAKHABAM. 

107 1.0. 60 = 29 Bom. L.R. 1563 = 

A.I.R. 1928 Bom. 28. 

' Father can bind by acknowledgment. 

The father in a joint Hindu family is an agent 
duly authorised to acknowledge a debt binding on 
the family so as to extend the period of limitation. 
17 Bom. 612; 87 Oal. 461, Ref. to. {Dalai, J. C.) 
SiTLA Bakhsh Sbuela v. Jagatpal Singh. 

86 I.C. 693=12 O L.J. 114= 
A.I.R. 1925 Oudh 394. 

Acknowledgment— Manager bound but not 

others. 

A Hindu Manager can bind himself in an ao- 
knowledgment of a time^barred debt but ho can* 
not bind his oo-paioenets. (Broodu’a^ and Campbell, 
JJ.). THAKDRDAS 0, MT. PUTLI. 82 1, 0. 96= 

5 Lah. 317=A.I.R. 1924 Lah. 611. 
— S. 19— Authority to acknowledge— Partner. 

■ Acknowledgtnent after diesofufton — When 
binds firm. 

Aoknowledgment by a partner after the dlssolu* 
tion of the firm binds the firm If the creditor had 
no notice of the dissolution. 26 Bom. 42 and 
41 Mad. 427 (P.B.), Dist. (Dalip Singh, J.). Pahd- 
MAL NaTBUMAIi V. OBUNI LAIi. 118 I. 0. 529= 

A.I.R. 1929 Lah. Z66. 

— S. 19— Authority to acknowledge— Trustee. 

Oonstruotive liability aoknowledgment by 
beneficiary. {Reilly, /.), Arokiam ASARY «. 
VAVANA Rowthan. A.I.R. 1927 Had. 819= 

-S. or luU. “■ 

——Acknowledgment made after debt was barred. 

Section 19, Limitation Aot, requires that an 
acknowledgment should be made before the exnlrY 
of the period of limUaUou, An aoknowledgment 
therefore contained in the salo^deed with leaneot 
to some Items which had become time*barred at iha 
date ol the aoknowledgment, oannpt u a 
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LIMITATION ACT (1908). 8. 19-BaBi8 of suit. 

basis of plaintifi’s claim. {Bhide and Currie, JJ.). 
Davindar Singh u. Mt. Laohmi dbvi. 

A. I. R. 1930 Lab. 989. 

—AcHtiowledgment^Implied promise to pay 
—Fresh catise of action. 

An unconditional acknowledgment has always 
been held to imply a promise to pay, because that 
is the natural inference if nothing is said to the 
contrary. It can therefore be the basis of a suit. 
33 Cal. 1047 (P.C.) ; 4G Bom. 24, Rel. on. [Jackson, 
A.J.C.). GOPAL DASv. RamNATH. 124 1,0, 624. 


— Clear acknowledgment before expiry of fimifa- 

lion — Itself a basis. 

An acknowledgment, cleat and unconditional 
and made before the limitation period expires, can 
itself be the foundation of an action. Case-law 
referred. [Sulaiman and Niamatullah, JJ.). 
GOVIKD SlNQH V. BiJAY BAHADDR, 121 I.C. 108= 
1929 A.L.J. m9=A.l.R. 1929 All. 980. 

Ruqqa acknowledging liability — Rate of inte- 

rest fixed — Amounts to new contract. 

Where a claim was made on the ground of a 
‘ruqqa’ containing an acknowledgment of liability 
and a post scriptum fixing a rate of interest was 
also found on it, 

Held, that where an acknowledgment contains an 
entry fixing the rate of interest to be payable by 
the debtor it amounts to a new contract and con- 
stitute a fresh cause of action. [ShadiLal, G.J . 
and Johnstone, JJ.), WiBHWA MiTTER v. ABDUL 
Rahim & Sons. ii7 i.c. 377 = 

A.I.R. 1929 Lah. Sll. 

Acknowledging not creating new contract— Ho 

suit 

When from the plaint it is clear that the creditor 
sues on mere acknowledgment and not on basis of 
the old debts, and no new contract or no new ob- 
ligation is created by the acknowledgment the suit 
oannot succeed. 23 All. 502, Rel. on. [Stuart, C. J. 


and Rasa, J,). DEO DUTT u. Mahabaj Lal. 

131 1. 0. 83=6 O.W.N. 902= A.I.R. 1929 Oudhd29. 
Barred debt — Mere acknowledgment— Ho pro- 
mise to pay — Insujfficient to create new contract— 
English and Indian Law. 

Although the English Law makes no distinction 
between an acknowledgment or promise which is 
sufficient to extend time in the case of a debt 
which Is not yet barred, and an acknowledgment 
or promise which is sufficient to create a new con- 
tract where the debt has already become barred by 
lapse of time, in India a distinction has always 
been drawn between an acknowledgment which is 
sufficient to extend time under 8. 19. Lim. Act, 
and a promise to pay a barred debt under S. 25 (3), 

Contract Aot. and that a mere acknowledgment of 
the debt without a promise to pay is insuffioient to 
create a new contract to pay. A.I.R. 1921 Pat. 29, 
iToli • 8 Bom. 405 and 6 Bom. 683, Ref. [Patkar 
and Baker, JJ.). Maqanlal Hargibhai n. AMI- 
ChanD GulabJI. 112 I. 0. 24 = 52 Bom. 821= 
30 Bom. L.R. 733= A. I. R. 1928 Bom. 819. 

Acknowledgment under 8. 19 of Lim. Aot 

cannot be construed as a contract under which the 
defendant can be held liable for any sum of money. 
It may extend the period of limitation for three 
years from its date but it oannot form the basis of 
ft fresh cause of aotioD. {DevadosSf /.)* SOMASUN- 
DARAU AYYAR V. KRISHNA A^YAB. 

106 I.O. 619= A.I.R. 1927 Mad. 1200. 

Acknowledgment cannot be ftasw of suit inde^ 

pendently of original debt. 

A more acknowledgment of a liability oannot bo 
made the basifl of a Boib bo bb to couBtltute » 


limitation act (1908), S. 19-Effect of. 

fresh cause of action but in a suit based on the 
original consideration the acknowledgment would 
be a good piece of evidence. [Sulaiman, J.). Reoti 
Ram V. LACHMAN PRASAD. 89 I.C. 402= 

23 A.LJ. 900=6 L.R. A.CIy. 828= 

,, ,, A.I.R. 1926 All. 188. 

Acknowledgment, if can be basis of suit. 

It is doubtful if a suit can be maintained on a 
mere acknowledgment of debt, but an acknow- 
ledgment of debt at least implies a promise to pay, 
[Le Rossignol, J.). JALLA Ram v. Labhu. 

97 I.C. 800=27 P.L.R. 317=A.I.R. 1926 Lah. 472, 

Pro-note for past consideration— Failing as 

such— Serves as acknowledgment 

When a person borrows a certain sum of money 
and executes a promissory note, he executes it for 
the consideration received by him and when It is 
executed in respect of a consideration already 
passed it is an acknowledgment of the liability to 
pay the amount mentioned In the note and the 
aokoowledgment can give rise to a cause of action, 
if tbe pro-note fails as pro-note for any cause, 
6 L.W. 630 and A.I.R. 1922 Mad. 181, Ref. [Deradoss 
and Waller, JJ,). KESAVABAMAYYA t>. VbNKATA- 
EATNAM. 92 I.C. 628= 1928 M.W.N. 141 = 

23 H.L.W. 678= A.I.R. 1926 Had. 492= 

50 H.L.J, 36. 

Acknowledgment— Can form 6ast3 of suit. 

A suit is maintainable on the basis of a Ruju 
or acknowledgment as every acknowledgment Im- 
plies a promise to pay. [Kinkkede. A. J. C.). 
SiTARAU V. Kandbam. 78 I.O. 234= 

A.I.R. 1928 Nag. 9. 

Acknowledgment of old loan with new gives 

rise to a new agreement. 

Where old loan is acknowledged along with 
new, the traosaotion amounts to an agreement. 
[Afookerjee and Choisner, JJ.), GULJAB MANDAL 
t>. SHRIMAN MANDALINI. 72 I.O. 692= 

36 C.L.J. 228= A.I.R. 1923 Cal. 71. 

Acknowledgment on settlement of account 

before expiry of limitation — If implied promise to 

The result of certain dealings between the plain- 
tiff and the defendant wss that the defendant 
incurred debts to the plaintiff. When the account 
of the dealings was made, the defendant signed an 
acknowledgment for a certain sum. The plaintiff’s 
suit to recover the amount due on the fchata was 
dismissed by the Subordinate Judge on the ground 
that a suit on a Ruiu Khata was not to be main- 
tainable, 

Held, inasmuch as the acknowledgment made 
before the limitation period expired implied an 
unoondltional promise to pay, there was no reason 
why It should not form the basis of the suit. (1900) 
83 Cal. 1047, Fo». [Macleod,G. J. and Shah, J.). 
CHUNNI LAL RATANCHANDRA GUJARATHI t). 
LAXMAN GOVIND DUBB. 68 I.C. 928= 

46 Bom. 24= = 23 Bom. L R- 606^ 

A.I.R. 1922 Bom. 183. 


S. 19— Effect of. 

■Definite sum acknowledged — Limitation saved 


only to that extent. . 

Although no doubt if no definite sum Is men- 

Lioned and there is aoknowledgment in 
terms, the amount of debt can be discovered from 
evidence as mentioned in S. 19, Bxpl. 1, 
definite sum has been acknowledged, the 
lodgment can be used to ®a^® 
respect to sum acknowledged, 

GOPAL V, MEWA RAM. A.I.R* IvoO AM* •▼*1 
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J^IHITITION lOT (1908), S. 19— Effect of. 

- .An acknowledgment of liability though made 
after the. expiry of the period of limitation fora 
Bait on the mortgage but within the epeolal 
period of limitation prescribed by S. 81 gives 
a fresh period from the date of acknowledgment. 
31 Alli fl75 ; 49 All. 67 ; 26 M.L.J. 23 ; 55 Cal. 1210, 
Foil ; 86 Bom 268; 26 Bom. 782, Dist.: 45 Mad. 785; 
44 Mad. 817; A.I.R. 1928 Mad. 1255. Bef. to. (Bens* 
ley, C. J. and Walshs J.). Seshayya Chetty v. 
SOBBADD. 1930 H.W.N. 930=32 M.L.W. 902. 

I ' ‘An nnoonditional acknowledgment implies a 
promise to pay. 83 Oal. 1047 (P.C.), FoH.; 119 P.R. 
1908, held no longer good law. {SltadiLal, C. J. and 
Skemp, J,). PATCH Mahomed v. Ganoa Singh. 

115 l.C. 853=10 Lab. 748=30 P.L.R. 226= 

A.I.R. 1929 Lah. 264. 
See also (Broadway and Harrison, JJ.). KAHAN 

Chand Ddla Ram t>. Data Ram Ambit lal. 

116 I.O. 764=10 Lah. 748=30 P. L. R. 240= 

A.I.R. 1929 Lah. 263, 

II ' ' A eknowUdgment dees not revive barred debts. 
Acknowledgment only gives a fresh period of 

limitation from the date of acknowledgment in 
respect of such Items only as were not already 
barred at the time when the acknowledgment was 
made. 1 P.L.T. 190, Foil. (CourtneyTerrell, C. J, 
and Jwala Prasad, J.), DBOBAJ TrwARi v, 
INDBA9AN TlWARI. 120 l.C. 470=10 P.L.T. 169= 

8 Pat. 706=A.I.R. 1929 Pat 258. 
— ' Acknowledgment — If a promise to pay. 

An acknowledgment that a debt was dne, with* 
out anything more, will be held to Imply a promise 
to pay. 88 Oal. 1047. Foil. (Das and Boss, JJ.). 
OHHATEBDHABI MAHTO V. NAJIB SlNGH. 

78 l.C. 919=9 P.L.T. 591=A.I.R. 1924 Pat. 808. 

- -Fresh period commences from date of aeknow- 

UigmenU 

Where a mortgage doonment dated 1906 acknow- 
ledged the liability under a mortgage dated 1904 a 
fresh period of limitation can commence only from 
1906, the date of the later mortgage and not from 
the date fixed for payment of the amount due 

mortgage. (Kolval and Prideaux, 
d.J,Ce.), WAUAN V, DKOBAO, 6 N.L.J. 14= 

A.I.R. 1922 Nag. 236. 

— S. 19— Biientlali of aoknowledgmant — Ac- 
. knowledgment of lUWIIty. 

^~““*~Confa«n«d in sale-deed mot intended to take 
pffect^Smi an acknowledgment. 

In considering whether a partlonlar document 
amounts to a proper acknowledgment within the 

•meanly of 3. 19^ aU that one has to see is whe- 

11 viiS® “‘^o^ent contains an acknowledgment of 
Namlity in respect of the debt now sued upon. 
Xhe'Clroamstanoe that the aoknowledgment was 
obtained in a sale-deed executed by the debtor 
which was not to take afieot at all or was executed 
ulterior motive ie not a relevant consider* 
«? •? r with the question arising nndet 

Ayyar, J,). Mabuppa 
GOCNDAN «, PAIiANIAPPA Goundhn, 

J i.I.R. 1930 Had. 796. 

^ , Section 19 is undoubtedly free from the 
oocWm of English Law which pats the value of 
.an acknowledgment upon Its being the equivalent 

be no doubt about the identity of the debt 5 and 
lonce it is olear that the defendant admits that lie 

debt he has 

•Jtoltted, it oMuot be said that it is not made to 
M6:pewou.olaJiBingi>t through whom he 


LIMITATION ACT (1908), S. 19— Eaaantlals of 
acknowledgment — Definite acknowledgment. 

(Greaves and Bankin, JJ.). Shansbd ALT v, 
Mariam Ediab. 97 I.O. 710=30 G.W.N. 988= 

44 C.L.J. 529 = A.I.R. 1926 Oal. 1140. 

■ Acknowledging something due or may he due 
— If sufficient — Written admission of unsettled ac- 
counts^Sufficient. 

The word “aoknowledgment” is not a word of 
art, and ought to be construed in Its plain literal 
sense. It need not contain an admission that a 
precise sum is owing, but an acknowledgment that 
something is, or may be dee is sufficient. Any 
written admission by the debtor of the existence of 
unsettled account, either with or without a pro- 
mise to pay the balance, if any, due, is a sufficient 
acknowledgment. A statement of accounts by 
defendant showing a balance due from defendant 
to plaintiff is sufficient acknowledgment. 
93 Cal. 1047 (P.C.), Bel. on. (Raymond, A. J, C.), 
GOBDHANDASt). FIRM OF GOEAIi KHATAVO. 

96 LC. 79=21 S.L.R. 336= A.I.R. 1926 Sind 264. 

Acknowledging part of claim— Saving as to 

that part only. 

Where in a suit against Railway for loss of 
goods, a letter written by Railway Company was 
relied upon which stated that Railway Company 
was liable for Ra. 1,000 and nothing more. 

Held, the letter saved limitation to the extent of 
Bs. 1,000 only but not in respect of the whole 
claim. (Kennedy and Rupchand Bilaram. A.J.Cs.), 
Sect, op State v. Kotdmal Maghanmal. 

86 I.G. 228= A.I.R. 1925 Sind 8. 
—8. 19 — Essentials of acknowledgment— 

Oonselons admission. 

— ; Admission must be conscious— Jural relation* 

ship token admission was made must have existed. 

An aoknowledgment under 8. 19, Limitation Act 
must be a conscious admission of the existing 
liability in respect of the property or right which 
is claimed in the suit and must show an existing 
jural relationship between the parties at the time 
when the admission was made, (Fennedy and 
Rupchand Bilaram, A. J. Cs.). Ralliram 

Shewabam V. Firm of Bodhdram Parmanand. 
79 I.C. 914=17 B.L.R. 324= A.I.R. 1928 Sind 181. 
'—Signature obtained by intimidation, 
Aoknowledgment of liability to pay a certain sum 
cannot be held to bo binding where it is foun'd 
that the signature of the executant was obtained 
by intimidation and that the amount acknowledged 
has been paid. (Wilberforce, J.). Bis Ram u. 
Kbwal ram, 59 I.O. 781=29 P. L. R. 1921= 
« ^ „ A. I. R. 1921 Lah. 362. 

—8. 19— Essantlaliof aoknowledgment— Deflnifa 
aoknowledgment. 

— —Lial^ity to pay admitted — Creditor can ourstM 

has claim in any loay. ^ 

Where ^e liability to pay the debt Is definitely 

acknowledged by an authorised agent, it is im- 
material that the right to enforoe the liability In 
any particular manner is not admitted. The liabl 
lity to pay having been admitted the creditor oan 
pursue his claim in any way tecognlaed by law. 
(Phillips, Offig, O. J., Odgers and SHnivasa 

— 
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LIMITATION ACT (1908). S. la-Essentials of 
acknowledgment— Existing liability. 

An endorsement on a money bond stated that 
accounts made up showed a certain sum and that 
a usufructuary mortg.ige was executed for a portion 
of tho sum. It was not clear whether the execution 
of the usufructuary mortgage was in lieu of the 
whole amount duo ^o the creditor or whether 
the debtor still hold i:;imself bound to pay the 
balance of the debt 

Held, that in nrder to extend the period of limi- 
tation tho creditor must show that the debtor 
signed an acknowledgment to the effect that there 
was a balance due to the creditor on the bond after 
crediting the debtor with what was properly due to 
him in respect of the execution of the usufructuary 
mortgage deed, and as tho endorsement was am 
biguous on this point it could not be held to bo an 
acknowledgment deed. {Stuart and Boya, JJ.). 
Meharban Singh v. Panna lal. 89 I.C. 617= 

23 A.L.J. 869 = 6 L.R A. CI 7 . 399 = 

A. I. R. 1926 All. 75. 


— B. 19— Essentials of acknowledgment— Exist* 
ing liability. 

Acknowledgment must be before expiry of the 

limitation period. 

One condition prooedent to the application of 
B. 19 is that the aoknowledgment should have been 
made before tho expiration of the period prescribed 
for tho suit. (Snunsfana and Nanavuttrj, JJ.). 
LALJI V. GHASI Ram. 7 O.W.N 420 = 

A.I.R. 1930 Oudh 287. 

Answer to interrogatories in previous Sttif 

merely stating presence of entry t'n account-books no 
acknowledgment. 

The answer given to one of the interrogatories in 
a previous suit by tho firm merely stated an exist- 
ing fact, namely, that there was an entry in the 
firm’s account-books credited to the name of a cer- 
tain person. 

Held, it was wrong to infer that an acknowledg- 
ment of an existing liability was made at the time 
the answer was given to the interrogatories. (John- 
<itone J.). RAMJI MAL NARAN DAS V. GULZARA 
SiNOH. 1929 LaH- 883. 

Acknowledgment must have been made within 

period of limitation.'' 

A letter by the general agent written at the m. 
BtructioDS of the judgment-debtor can serve as a 
valid acknowledgment only when it is shown that 
it was made within the time prescribed by the law 
of limitation for the recovery of debt due under 
a decree and where it is not so shown the acknow- 
ledement does not save limitation. (Watir Hasan 
anhullan, JJ.). Narain Das v. Chandrawati 

120 I. 0. 823 — 6 0. W. N. 776— 
^ A.I.R. 1929 Oudh 479. 

Acknowledgment—If a promise to pay— Ex- 
press promise to pay-If barred debt also revived. 

No doubt under the English Law an acknowledg- 
ment of a debt implies a promise to pay (oven a 
barred debt). But in India in view of the express 
provision in S. 19 an acknowledgment, in which 
there is no express promise implying a new con- 
tract to pay. must be made before tho several oom- 
ponenta of the account at various dates are barred 
bv time and in this respect an acknowledgment 
under S. 19, Limitation Act, differs from a promise 
to pay a barred debt under Cl. (3)- 8. 25, Oontraot 

Act Where, however, the acknowledgment 
merely an admission of an existing debt but the 

words there are such from which a clear promise to 
pay is made out, such as fixing the date of pay- 
ment and so on, such an acknowledgment would 


LIMITATION ACT (1908), S. 19-EBieDtlaIi of 
acknowledgment— Existing liability. 

oomo under S. 25 (3). Contract Aot, and not only 
under S. 19, Limitation Aot. A.I.R. 1922 Lah 
425 ; A.I.R. 1923 Cal. 659 and A.I.R. 1921 Pat. 29. 
Bel. on. (Courtney-Terrell, C.J. and Jwala Prasad, 
J.). DEOBAJ V. INDRA84N. 120 I.C? 470= 

8 Pat. 706=10 P.L.T. 169 = A.I.R. 1929 Pat. 258. 


■Afinor — Must acknowledge before expiry of 

limitation prescribed for the suit. 

Under S. 6. a minor may institute the suit and 
make an application within the same period after 
the disability has ceased as he would otherwise 
have been allowed from the time presctlbAd there- 
for in the third column of the first schedule. The 
time prescribed therefor in the third column of the 
first schedule is different from the intended period 
within which a minor may bring a suit after the 
disability has ceased. The acknowledgment of 
liability must, therefore, nnder S. 19, bo given 
before the expiration of tho period presoribed 
therefor In the third column of the first schednle 
and not before the expiration of the period within 
whioh a minor may bring the suit. 26 Bom. 782 ; 
is Bom. L.R. 348, Eoll\ 80 A 11. 268 and 33 Cal. 1047, 
Bef. ; 13 Mad. 135; 83 Cal. 1047 (P.O.); A.I.R. 1922 
Bom. 163 and A.I.R 1922 Bom. 168, Dist. (Patkar 
and Baker. JJ.). Maganlal v. Amichand. 

112 I.C. 24=52 Bom. 521 = 30 Bom. L.R. 733= 

A.I.R. 1928 Bom. 319. 

-Acknowledgtnent implies promise to pay. 

An acknowledgment of debt Implies a promise to 
pay, and though an aoknowledgment Is required by 
S. 19. Limitation Aot. to be made before the ex- 
piry of the period of limitation, a promise uad«>r 
S 25. Contract Aot, may be madeafter tho period, 
(Prideaux, A.J.C.). Padaltlal v. Roochand. 

106 I.C. 661= A.I.R 1928 Nag 124. 

Admission must be distinct and of an existing 


ibility-^Not limited to a debt, can be of any pro- 
\rty or right need not be express. 

An aoknowledgment must be a conscious and 
istinct admission of an existing liability or jural 
lation between the parties but there is nothing in 
w to require that an acknowledgment should be 
:pro88. It may be implied provided the 
aplication Is a necessary implication so as to 
ndet the aoknowledgment clear and unequivocal. 
,I.R. 1925 Sind 181, Bel. on. 

An aoknowledgment of liability is not limited 
I respect of a debt. It may be in respect of any 
•ope tty or tight whioh is the subject-matter of 
le suit, and it need not specify every legal con- 
quenoe of the thing acknowledged. 25 Oal. 844 
> 0 ) and 33 Cal. 1047 (P.O.), Bel. on. (Bupchand 
ilaram and Lobo, A. J. Cs.). HUKUUAT Singh t>. 
ANUMAL RAJHUMAL. 104 \.Q. 572= 

22 S.L.R. 117=A.I.R. 1928 Bind 45. 
—Acknowledgment mxtst be clearly of an existing 

• A 


.n acknowledgment under S. 19 in itself should 
jort that the person, making the ^ acknowledg- 
nt is then under an existing liability and suon 
Dility cannot be read into it by proof ahunae. 
\Iad. 84, Bel. on. (MadhavanNair.J.). A. K. 
MBUr. AOHUTHAN V. K. ABDU. 91 I.C. 83S- 

21 M.L.W. 593=1925 M.H^N. 361- 

A.I.R. 1923 Mad. 675. 

Statement that a decree was passed does not 

ount to' acknowledgment. ^ 

'he mere statement of a fact 

sed against a party, on a f 

tain amount, is not an acknowledgment ^t 

t decree la capable of execution, ao aa to come 
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tlHlTlTlOR ACT (1908). S. 10*-EigenilAlft o 

aoknowl^gment— ExUtlog liability. 

wltKin S. 19. It is merely a statement of a fact 
that a decree was passed, and not an ackaowledg- 
mont that there was a present liability uadei the 
decree. 18 All. 884. Foil. {Mndhavan Nair^ J.). 
A K. KAMBUL AOHOTHAN V. K. ABDU. 

91 l.C. 833=21 M.L.W. 593= 1923 M W N. 361 = 

A.I.R. 1923 Had 673. 

——Achnowledfjment of present liability only 
necessary — Promise to pay not necessary. 

It is not neoessary that there shonld be a 
promise to pay the amount due. All that is nooes* 
sary under S. 19 of the Limitation Act is there 
should bo an ackooaledgment of the liability 
before the claim is barred by limitation. (Devadoss 
and Jachson, JJ.)* P. Ramaswami v. Chandra 
KOTTAyTA. 851.0.297=43 Had. 693= 

A.I.R. 1923 Mad. 261 = 47 H.L.J. 840. 

■ "ystg consideratiot$ or promise to pay unneces- 
sary — Mere acknowledtjment in uriting'^Su^icient. 

All that is required by S. 19 of the Limitation 
Act is the acknowledgment of an existing debt. 
Neither new consideration nor an actual promise 
to pay is required. Acknowledgment alone is .re* 
quired. That must be iu writing and signed by 
the defendant and the original debt can bo enforc- 
ed. But a now promise for a new coneideratlon 'is 
a cause of action irt itself and is In no way ob- 
noxious to the Limitation Act. 10 Gal. 284, Foil. 
{Nnobould and Rankin, JJ.). IBBAETM ^lALMCE 
O. LALIT Mohan Ro?. 79 I 0. 439 = 

28 O.W.N. 322=50 Cal. 974= 
A. I. R. 1324 Cal. 388. 

Admission after limitation ineffective. 

Admission of mortgage by mortgagee in a suit 
for possession against mortgagors does not extend 
period of limitation for redemption when the ad' 
mission was made after tho 60 yoara had run out. 
{Mali Sagar, /.). PIBOZB KHAN v. Kanhaiya 
Bau. 78 I. C. 617=6 L L.J. 194= 

A I.R. 1924 Lah. 484. 

• ^Non-denial of existing debt in a written state- 
ment — Intention to represent tJie debt as subsisting— 
If can be inferred. 

An admission to prevent the running of the time 
under the Limitation Not need not be in the full 
sense of tho word an admission of the ezistenoo of 
liability at the date of the admission, if the proper 
infeienoe to be drawn from the admission, which 
is made is that it was intended to represent the 
debt as then subsisting. S3 Cal. 1047, particularly 
at page 1059; 161M.L.J. 800; 41 M.L.J. 217, Fo«. 

Por the purpoi^eof preventing the running of the 
statnte of limitation it would bo quite enough, if 
there was such a passing over of a certain allega- 
tlon in silence in a written statement signed by the 
party making tho admission which in. law amount* 
ed to an admission; because he must be taken to 
know the law and therefore ho would be m>tktng an 
admission ab that time ; for the purpose of llmita. 
tlon an admission made to some other person is 
sufficient. 

In each case the Court has to consider the eir* 
eumstances in which the statement was made that 
there was a debt and see whether it was really in- 
tended to convey an impression that that debt was 
enbslstlBg at the date of the statement or npt;, and 
if it can from tl^e oiroumatanoes infer that the 
intention oi the person rnaklngthe statement 
tooonv^the impression ihet ti^ debt was ^till 
I enhslsting it will he. {ustj fled ^ holding thi^ it 'is an 
•^kakaowledgment pf lubslstbg UaUUt/.^^o||fM^, 

D. D. VOI.. Ill— 166 * 156 


LIHITATIOR ACT (1906) S. 19— BetenUaU of 
aoknowledgmeot— Reed not be express. 

C.J. and Krishnan, J ) ThrOPPIOIAI* AsaiaKBB 
OP Madras v. N. Sdframania Aitab. 

7? l.C. 740= 19 U.L.W 331=33 H.L.T. 235= 
192iH.W.N. 19= A.I.R. 1924 Mad 286= 

46 M.L.J. 1. 

Acknowledgment — Must be before claim is 

barred. 

An acknowledgment of a debt to be efieotive for 
the purpose of saving limitation must be made be- 
fore the enforcement of It by suit is barred. An 
acknowledgment of a barred debt Is of no avail to 
save limitation. {Suhrawardy and Cuming, ffj,), 
PANCHANAN PODDAB t>. KSHITISH CHANDRA. 

67 I.G. 298 (Cal.). 


—8. 19— RsBentials of aokoowledgmeot— Ratnre 
of promise. 

.... Promise to pay — May be absolute ercondv 
iional— Mortgage of joint famtly — Members of family 
disputing liability but agreeing to be bound by deci- 
sion of arbitrator — Agreement to refer and award 
amount to acknowledgment of mortgage debt. 

An acknowledgment to take a case out of the 
Statute of Limitations must be either one from 
which an absolute promise to pay cau be inferred, 
or secondly an unoorditional promise to pay 
speoiflo debt or thirdly there must be a conditional 
promise to pay the debt and evidence th »t the con- 
dition has been performed. 33 Cal. 1017, Bel. on. 

Where there was a mortgage of the joint family 
property, and the members of the joint family were 
disputing among themselves as to the liability and 
all of them were ready to undertake to discharge 
the liability if It were found by the arbitrators to 
be existing, 

Held, an agreement to refer to arbitration the 
dispute and the award thereon would amount to an 
acknowledgment of m >rtgage debt. (Bops and 
Kendall, JJ,). Phdl Sinqh bhojrnj. 

102 1.0. 181=49 All. 801=23 A L J. 826= 

A.I.R 1927 All. 488. 
Bndoraetneni of payment— If acknowledg- 
ment. 


An endorsement on the back of a mortgage bond 
was as follows : “Paid on aoooant of the principal 
as per separata aooounts Rupees one thousand 
seven hundred fifty-one only," 

Held, that tho endorsement oonstituted an ao- 
knowledgment of the mortgagee’s rights to caoaive 
the balance of the principal amount. 

Whether a particular endorsement does or does 
not constitute an acknowledgment of the right 
claimed by theplalntlS must depend upon its 
terms. {Mookerjee and Buokland, JJ.). PRASANNA 
Kumar v. Niranjan Ray. 84 i.q. gggas 

48 Oal. 1046=33 O.L.J. 483 = 26 0.18. R. 213= 

A.I.R. 1981 Oal. 331. 
— S. 19— BBientlals of acknoviedgment— Read 

not be express. 


— Kscoc* nature of riphf rued not 5e specified. 
Section 19 does not prescribe that au aoknow- 
lodgment should be express ; it may be ImpH^ 
Nor is it necessary that it should specify the exaut 
nature of the right. The questlou as to whether 
there la er is not an acknowledgment la one of 
construction of dooument iu which the alleged ao- 
knowUd^ent is contained and to oonstrue the 
dooument Is function of the Court. S3 Gal 10^ 
(P.O.). Bel. on, (Sfiwri. O.J. and IFtuir JP) 

BALhaAODAR STNOT 8RBO PBABY LAtf ' ^ 

" ' ■ ■ ^ f -i-.h-i: 
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LIHIT&TIOH act (1908). B. lO-Essentials of 
aoknowledgmeat— Party aokoowledglDg. 

—8 19— Essentials of acknowledgment— Party 
acknowledging 

Acknowledgment mast he by party against 

whom right is claimed or by person through whom he 
drives title. 

It is not sufficient to show that an acknowledg- 
ment has been made. It has to be shown that it 
was made by the party against whom the right is 
claimed or by some person through whom he derives 
title or liability. 32 Cal. 1077, Appr. [Stuart, 
C,J. and Raza, J.). NlQAH ALI Krak v. Aqil* 
ULLAH Khan. 8 0.W.N 1068= 

A. I. R. 1930 Ondh 56. 
— B. 19— Essentials of acknowledgment— Right or 
liability. 

••-Liability in respect of property or right— Not 
neussary that particular relief should be acknow- 
lodged. 

It is a suffioient acknowledgment, if it is of a 
liability, whether pecuniary or in relation to other 
obligation, and is in respect of the property or right 
whioh is the subject-matter of the suit or applica- 
tion. The acknowledgment need not necessarily 
be in respect of the particular relief prayed for in a 
suit or application. The word “exact” in Expl. (1) 
to S. 19 is intended to qualify the specification 
of the nature of the property of rights rather than 
of the properties or right itself. (Wazir Sasan, 
A.J.C.). JOGESHWAR SINGH V. BIB RAM. 

60 I.C. 189 = 23 O.C- 176 = 7 O L.J. 451 = 

2U.P.L.R. (J.C.) 152. 

— S. 19— Essentials of acknowledgment— Signa- 
ture. 

■ -Acknowledgment must be signed. 

Section 19 makes it perfectly clear that an ac- 
knowledgment must be signed by a person making 
it. (1891) P.R. 16, Disf. (Banerji, J.). BHAJA v. 
GANGA ram. 109 I.C. 3W-26 A.L.J. 420= 

A.l.R. 1928 All. 310. 


Initials— Not proper. . . i. j 

Acknowledgment merely bearing initials instead 

)£ flienature is not proper. 15 Mad. 261, Expl. and 
Diet. [Odgers. J.). LAKSHMANACHARYOLU O. 
7BNKATBAMANUJA. J® 

23 H.L.W. 771 = 1926 M W N. 392- 
A.I.R. 1926 Mad. 827=51 M.L.f 414. 

Actual signature not necessary— Signing in 

)he manner usual to the party su^ient. . 
Under S. 19 of the Limitation Act, the actual 

signature of the acknowledger is mot 
Aoknowledgment in the acknowledger s writ- 

ing and signed by him in a manner which e 
customary with him in his 

enough. Where the habitual method of a Guru 
while sending communications to his 
Z subsoribe the oommunioation with the words 

“ ShreeHarl Shatanam ” and not to affix his sig 
natures, any oommunioation of this 
written by the Guru himself personally will be 
regarded as signed by him even though it may not 
contain hU actual name; so that, any 

ment of liability signed in this 

In the Guru’s own handwriting will save limita 
tion under 8. 19. (Lindsay and Sulatman, //.)• 
GOPAL DAS .. BANMALI. ^ 

.Plan otioaM to 


planattachea lo piu.nt.—^ 

^verified-Contents of plan cannot be considered as 

rn admusioain a plan died wit" “ 

ssibly for certain purposes be regarded as an 

mtsflLn made in the plaint, but such an assump 


LIMITATION ACT (1908), 8. 19 — Form of 
acknowledgment— Account stated. 

tion does not convert an unsigned and unverified 
plan into writing signed by the plaintifi or plain* 
tiffs. [Harrison and Campbell. JJ.). CHIMAN LAL 
V. Ram RikH. 86 I.C. 889=A.I R. 1925 Lah. 529. 

Acknowledgment must be signed. 

Where a certain acknowledgment said to have 
been made at the time of the settlement by the 
predeoessors-in-title of the defendant was relied on 
and it was contended that under S. 19 of the 
Limitation Act a fresh period of limitation arose 
from the date of that acknowledgment, 

Held, the acknowledgment under S. 19 in order 
to be operative must be signed by the party against 
whom any particular right is claimed, and if there 
was no evidence to show that the alleged ac- 
knowledgment was ever signed by any of the 
predecessors-in-title of the present defendant, it 
was not operative as such. [Moti Sagar,J.). 
PIBOZE KHAN V. KANHIYA R\M. 78 I.C. 617= 

8 L. L. J. i94 = A.I.R. 1924 Lah. 484. 

—8. 19— Execution. 

■ Section 19 applies to execution applications. 
[Das and Ross. JJ.). MT. RESHUA KUABI «. 
RAMESHWAR OJHA. 79 1.0. 897= 

A.l.R. 1925 Pat. 197. 

Acknowledgment saves limitation for exeeu- 

tion. 

A letter by judgment-debtor to decree-holder 
acknowledging his liability to pay the decretal 
amount is an acknowledgment within S. 19 and 
saves limitation for execution. [Kinkhede, A.J.C.). 
DAJl MAHAB V. ilAHADEV KQMBI. 79 I.C. 66= 

A.l.R. 1924 Nag. 147. 
-Section applies to execution of rent decrees 
under the Bengal Tenancy Act. [Chatterji and 
Newbould, JJ.). PABEsa Nath Lal C^odboby 
V. Ismail Sabdab. 64 I.C. 993=28 C.W.N. 486— 

34 C.L.J. 195= A.l.R. 1922 Cal. 187. 
-Acknowledgment in satisfaction pelilion 

.A AM 4 


Sufficient. ^ , 

Aa aokQOwledgmeot of liability made la an 

application to enter satisfaction pro tanlo of a 

decree is suffioient acknowledgment under b. 19. 

(Oldfield and Seshagiri Aiyar, JJ.). "^^SWANATHA 

SASTEI V. SITALAKSHMI AMMAL. 61 I.C. 379- 

13 M.L.W. 37 = 1921 M.W.N. 181- 

A.I.R. 1921 Mad. 128. 

— S, 19— Form of acknowledgment. 

Where a document containing an acknow- 
ledgment of debt, does not spaclfioally mention 
that the debt is duo to the plaintiff a reference to 
other parts of the deed to elucidate the meameg la 

^Smis'sible. 23 Cal. 1017 

//.). DiVINDAE SINGH .. 

— S. 19— Form of acknowledgment — Account 

—tnlnally opon accoantSalonoe . 

Mlutes pay ment -Agreed unstamped statement of 

“TherVtoro‘‘l°"debrs-due oa both the eides and 

the aooounts are gone payment 

balanoe etrnok, this in 3®. ftl, the 

to the amount of the ama lei ay- 

striking of the ““gfef stotement L 

ment not the mere eiistenc 

wfiting or cross demaads. where all the 

that an® agreed Btatement of «eminte jtare 

irgrdTy«iiahie’;nd^.s» 
“"n C“.S»tanr.t.t.d in respeot of item. 
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UMITITION iCT (1908), 8. 19 — Form of 
aoknovlod^meat — Adjastmenk of partaecBtilp 
aoooantB. 

wMoh are statufce-bacied. 51 Gal. 413; 24 Bom. 394, 
8 Bom. 405; 8 Bom. 194, Dist. {ISookerjee and 
Chotzner, JJ.). GcriiJAR Mandal v. SabimaN 
MANDALIN. 72 1.0. 692=36 C.L.J. 228= 

&.I.R. 1923 Oal. 71. 
—3. 19 — Form of acknowledgment— idjastmcnt 
of partnership accounts. 

-Adjustment carried over to another year — 
Subsequent adjustment made — Adjustments un- 
signed— Time rwns from subsequent adjustments. 

PlainttS and defeodant carried on business in 
partoereliip and there was an adjustment of account 
in 1627 and a certain sum was fonod due from the 
defendant. This amount was carried over to the 
account of 1329 when another adjustment was 
made. Defendant had not signed the adjustments. 
Plaiotifi sued for this amount after three years of 
first adjustmont, 

Held, a new cause of action arose at the end of 
1323 and the suit being within three years from 
Ahab date was not barred. 15 0. W. N. 882, Rel. on. 
[Mitler, /.), SOPOrOLLA BEPARI i>. SODHO 
Molla. 102 I.O. 617=31 C.W.H. 619 = 

&.I.R. 1927 Cal. 493. 

— S. 19 — Form of acknowledgment— Application 
‘-for adjnstment. 

■ ’•Acknowledgment in application for adjust- 
ment gives fresh start. 

An aoknowledgmeot by the judgment^debtor o 
diie liability for pjrtion of money by means of an 
application for adjustment under 0. 21, R. 2. gives 
'a fresh start of limitation in respect of the entire 
amount. {B.B. Ghose and Bose, JJ.). HATIMULLA 
'V. SOKHAMOy CHAUDHOBy. AJ.R. 1930 Cal. 304. 
S. 19— Form of acknowledgment— Banker and 
onstomer. 


-Letter forwarding hills against overdraft— 
Su^ient acknowledgment. 

Where defendants who carried on business ii 
■partnership opened an overdraft account with tht 
-plaitttifi bank and It was arranged that eaofa 
partner was eligible to sign cheques in the firm'f 
■®»me and the bank agreed to advance money tc 
enable the defendants to purchase materials and 
on receipt of bills given on payment for goods 
supplied to customers would oolloot the same on 
-eommlssion and deduct the same balance from the 
overdraft, a letter forwarding euoh bills with 
-reqasst to credit amount to sender's aooount is 
BUfflcient acknowledgment of the debt or payment 
„ P'inolpal. (^orMTilliams, /.), BBKaAL 

Bank, ltd. o. Jatindba Nath. 
fi^l. 386=33 G.w.lf. 412= A.I.R. 1929 Cal. 714, 
“ Current dccourtiSdch increase of overdrafi 
■^iMtseparaUloan. (Ohifsr). 

In the case of & ourrent aooount between a 
banker and his oustomat it is nob within the 
oorreot interpretation of the Aot to regard each 

overdraft as a separate loan from 
joe date of whioh the period of limitation must 
be computed. 83 Oal. 407 (P.O.), Douhfed. [Lort- 
rrsllsaws,/.), BsNaAL National Bank. ltd. v 
-4ATIN0BA Nath. 66 Oal. 886=33 O.W.H. 412= 

. . l.I.R. 1929 Cal. 714 

' ftoknowledgment— Oo-ihaMM. 

I • other calling for payment 

^Sonses— Acknowledgment of title. 

Poaaesslon called bj 
out of poBsesBion fe 
expended on xepalci 

-or Bnrzender hie intecestB in the house . ® 


LIHITATIOH AOT (1908), 8. 19— Form of ae- 

kaowledgment — Striking balance. 

Held, that the letter amounted to an aoknow- 
ledgment and his possession oould nob be said to 
be adverse till the date of the acknowledgment. 
{Broadway, J.). BalmoKAND v. WAZIB CHAND. 

791. C. 279 = 8 L.L.J. 47. 

— S. 19— Form of acknowledgment— Entry la 
account books. 

—Unsigned entry. 

An entry In the aooount books unsigned by the 
party against whom the money is claimed does not 
save limitation. 34 All. 464, foil. {Muherji and 
Young, JJ.). MOHAUUAD ABDULLAH EHAN V. 

Ford AND Macdonald go.. Ltd., aligabh. 

A.I.R. 1930 All. 124. 

— S. 19— Form of acknowledgment — Matnra of 
specification. 

■ •Immaterial. 

Where the acknowledgment is contained in a 
dooument which does not prove a definite and cer- 
tain debt any other debt proved is presumed to be 
the debt, under oonsidoration. The aoknowledg- 
meat under S. 19 need not be in respeotofthe 
particular relief prayed for in the suit, nor need 
the specification of the nature of the property be 
exact. (VTazir Hasan, A. J. C.). Jaqbshob SiNOH 
V. Bis ram. 60 I.O. 189=7 O.L.J. 491= 

23 O.C. 176=2 U.P.L.R. (J.G.) 132. 

— S. 19— Form of acknowledgment— Pro-note. 

■ — -Insufficiently stamped renewal pro-note. 

Where a pro-note is granted as a substitute for a 
previous pro-note, but is not sufficiently stamped, 
then, although a substituted pro-note, does 
not operate as a pro-note it remains and 
is sufficient acknowledgment within the mean- 
ing of S. 19. (TFallace, J*.). GOPALA Padatachi 
V. BajaqopAL Naidd. 98 I.C. 78= 

1926 U.W.N. 757 = A.I.R. 1926 Had. 1148. 

— -8. 19— Form of acknowledgment- Sohednle of 
eredltora. 

—Signed by insolvent— Amount stated to be due 
— Valid acknowledgment. 

Where the executants of a pro-note are adjndged 
insolvents and they file a sohednle of creditors 
signed by them in whioh the payee of the note is 
described as one of the creditors and a oeibaln 
amount is stated therein to be due to him, there is 
a valid acknowledgment of liability in respect of 
the amount. A. I. R. 1923 Rang. 826, foil - 
12 Bur. L.T. 83 and 13 Bur. L.T. 197, Bef. (Ohari, 
J.). Long Hobk Hin v. eng Hob sbng. 

117 I.C. 571 = A.I.R. 1928 Rang. 327. 

Signing schedule msnlioninp debt aofcnoto- 

ledgment. 

The mention of the debt and the signing of the 
sohedule operates as an acknowledgment un der 
the provisions of S. 19. {Ghari, J.), a. K. R. M. 
M. 0. S. OHErTTAR FIRM t). S. 0. MUMMBB. 

117 I. Q. 570=6 Rang. 633= 
A. I. R. 1928 Rang. 826. 

— fi. 19— Form of acknowledgment —atrlkinjf 

balance. 


Slrtktng o/ balances— Imports promise <o ©an. 

Striking the balances by the executant of a bond 
from time to time Imports a promise to pay tlm 
debt BO as to furnish a fieah cause of action 
119 P.R. 1908, Hot foU. ; 33 Gal. 1047 (P G ) • 
A,I.B. 1922 Bom. 188 and A.I.R. 1929 Lah/^* 
FoU. (F/ord« and Bhide, JJ,). DAMP SiNGB v\ 
/OWHiBSlNQH. 116M.M45 

*• *• *■ I*tl, Ul. 
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limitation act (1908), 8- 19— Form of ae- 
koowledgment— VBat amounts to acknow- 
ledgment. 

— S. 19— Form of acknowledgment — What 
amonnta to acknowledgment. 

Letter — Inevitable deduction from admission 

is acknowledrjrnenl — Doubtful on which side balance 
would lie su^cient acknowledgment. 

If from the letter it appears that inevitable deduc 
tion from the admission is that the party against 
whom money is claimed acknowledged bis liability 
to pay his debts if the balance should be ascertain 
ed to be against him the statement is sufficient 
acknowledgment. Even where it is doubtful on 
which side°tho balance would lie the statement is 
sufficient acknowledgment within the meaning of 

S. 19. 83 Gal 1047 (P.C.), Del. on ; A. I. R. 1925 
All. 340, Ref. (MuUerji ayid Young, JJ.). MOHAM 
mad Abdullah Khan v. Ford and Macdonald 
Co.. Ltd., ALIGARH. A. I. R. 1930 All. 124. 

Letter assuring payment. 

A letter written by a debtor to the creditor’s 
brother recited ; “There is no use creating un- 
necessary hitch, because I would pay and you 
would receive the balance, pajing and dying can- 
not be avoldi d,“ 

Beld, that the letter was a sufficient acknowledg- 
ment within S. 19. 33 Cal. 1047 (P. ( .) and 
10 Mad. Q59, Foil. : 36 Mad. 63 ; 23 Bom. 177 and 
31 Cal. 195. Di-'it- {Patkar and Baker, JJ.). PandU- 
BANG SHEORAM V. MARUTI NiLOBA. 

Ill I. C. 617 = 30 Bom. L.R. 688. 

Claim dismissed as barredSubsequent admis- 
sion in written statement in partition suit— Award 
on arbitration cn the claim accepted -Sufficient pro- 
Plaintiff sued for return of Rs. 500 deposited 
with defendant 1 and the father of defendant 2 
Plaintiff’s suit was dismissed on the ground of 
limitation. In a suit for partition which was in- 
stituted by the mother of defendant 2, as his next 
friend a written statement wa? put in by defendant 
1 in which he admitted this deposit by the pi un- 
tiff In the partition suit the matter was referred to 
arbitration and an award was made on lOth 
September, 1924 by which the liability of defen- 
dants 1 and 2 was declared in equal shares with 
regard to whatever was the deposit made by the 
plaintiff That award was accepted by a petition 
t^o which both defendant 1 and the mother of 

defendant 2 were parties. i j uu 

Beld that the written statement coupled with 
the award and joint petition amounted to a pro- 
mise by defendant 1 to pay the debt. [Mitter, J.). 

MANI JVI j ^ j j jg 28 Cal- 850. 

Promiso to pay if found due on comparuig ac- 

*^^*A*statemeut contained in a letter that, if upon a 
comparison of accounts any amount is fouud duo 
bv the writer cf tho letter h*- is prepared to pay it. 
is a sufficient acknowledgment of 
3 19 Lim. Act. 33 Cal. 1047 (P.C.) and 12 M L W. 
% Foil • 36 Mad. 68, Ref. to. {Kulw^nt Sahay 

u. HIRA LAL SHEWCHAND. 10? IX. 533- 

7 Pat. 238= A.I.R. jf*28 I'at. 

Peference to arbitration — Recitals — Non- 

‘'^BedUir'in’ii'ioferenoe to .rtitration 
partnership aecounta and not dany.ng any liability 
to pay under It amount to an ““l-nowledgment to 

render account in Court to pay nbat 
although the reference proyea infruotnouc. 


LIMITATION ACT (1908). S. 19— Pofm of ao^ 
knowledgment— Vhat amoQoti to aokoow- 
ledgment. 

3 8 L.R. 53, Foil. {Rupchand Bilaramand Lobo, 
A.J.Cs,). HUKUMATSINQH 0 Nenumal Rejhu- 
MAL. 104 I.C. 572=22 S L.R- I17« 

A.l R. 1928 Sind 48. 

Letter asking copy of account showing amount 

due. 

Where, in a letter to writer definitely asked the 
plaintiff to send a copy of the account showing 
what amount w*as duo by him to tbo plaintiff. 

Beld, that it was an acknowledgment within the 
the meaning of S. 19. 33 Cal. 1047 and 1 Lah. 357, 
Foil. {Ttk Chand. J.]. KiRPA Ramkrisht Ram v, 
Devi Dialmal Dhan Raj. lOl 1 0. 544= 

28 P. L. R. 169 = 9 L. L. J. 146= 
A.I.R. 1927 Lah. 832. 

Deposition tn Court— Acknowledgment may bo 

inferred from. 

Per Ramc^am, J.—\n acknowledgment In a de- 
position need not be expross- and may bo a matter 
of inference. It can be implied from the facts and 
the surroonding circumstances and not implied as 
a matter of law. 

Per Reilly, J . — When the admission of a liability 
in the past is made in a d«*pO;.ition given in Court, 
the Court must be particularly careful to consider 
whether the witness hud an opportunity of deny- 
ing the continuance of tho liability. 

Plaintiff (vendor) sued for the recovery of a part 
of purchase money unpaid .Tn a previous suit 
there was a contention that the sale was a nominal 
one and the defendant (vendee) in order to make 
out a case that the sale was a real transaction for 
ooDsidoration, stated; “I was directed to pay 
Rs 6.000 to defendant’s mother Seetbulakshmi 
Ammal in Ex. B. I executed a pro-noto in bet favour 
onihedateof Ex B immediately after Ex. B was 
written and delivered the said pro-note to Sobba^ 
rama Aiyar. I owed Rs 6,000 more under Ex. B, 
ITefd, that tho statement amounted to an ac- 
knowledgment of subsisting li-tbility. {Ram^am 
and Reilly, JJ.). BWAMINATHA ODATAB r. SUB- 
BARAMA aiyar. a o I p-J0= 50 Mad. 948 

25 M.L.W. 411=A.I.R. 19^7 Mad 219- 

51 M. L. J. 856. 

of running account— Promise to 

van if found due on comparing accounts. 

The writer admitted ihe existence of a running 

ao'‘ount between the parties and went on to say 
that bis representatives would compare accounts 

and pay what was found to be due, 

Beld, tbatthe words were a cleat 
liability within the meaning of S. ^ * rj )’ 

Dist ; 33 Cal. 1047, Foil. {Ruves and 'i* 

A. I R- 192.5 All. 340. 

Mablakbandi good acknowledgment but not 

promise lo pay. nav under 

S 25'ofVho%”on\rLTAc" ^ 

under S. 19 of the Limitation Act so 

any debt due and (Rankin and Merjee, 

Mablakbandi was UMED .MONDAL. 

JJ.). KSHITM CHANDRA das jggg Cal. 338 

Letter elating that arrears hate not been pa. 

because aoconnls hare not “ the debtors 

A letter written '^16 np lot- 

stating that the arreara have not been paio l- 
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LIMITATION ACT (1008). 8. 19— r«m of M- 
knowledgment— What amoaula to aokaoer* 
ledgioent- 

'the sole reasoo th»t tho aocoants have not bear 
settled is an aokoowladgoiGQt that aocoants have 
to be settled and that the arrears found to be due, 
upon settling aooounts. will then be paid up Suoh 
aokaovrledgmeut is enough to extend limitation 
within S 19. (S;3enc0r, O^j. C. J, and Srinioosa 
Ayangar, J,). ABUNACHi.LLE'xr Ohetpi u. SETSU- 
PATHI. 91 I.C 338=22 M.L.W I95=* 

A I.R 192S Had 1260. 

-Promhe to pan interest at cortain rate — Ac- 

Jenotohdgrnent — a pro-7iofe. 

A document was in the following terms ; — 

'* Age rupai mau siiu tumkare hamara pas jama 
halnge. Bi^aj d^r das anne sainkca denge." 

Held, that the documont dees not oontain any 
Unconditional uadertakiog to pay tho prinoipil 
sum of money and the only uudertaklng given is 
to pay interest at the rate of ton annas per cent., 
per mensem. Tho document clearly is an acknow- 
ledgment of a d-'bt and not a premissory note with- 
in the meaning of S 4 (Ifofi Sagar. .T.\. PlRNf 
"N^uk Cband Kishori L\l w. Firm Sa&up 
Giya Mal. 78 l. C. 163= I.R 1924 Lah. 684 
' — Admission of debt coupled with denial of liabi* 
■lity. 

Where the debtor's statement was; “ The debt 
duo to the creditor was a mortgage debt. Tt ripened 
Into a decree. Ha g.ave me a letter that he would 
proceed against the morbgsgod properties only and 
would not proceed against my person,” together at 
the end with ” These debts are due by me along 
with others, but they were paid by me alone. I 
liherefore owe no debt to any of my creditors,” 

, Held, that the statement was an acknowledg- 
ment, within the meaning of B. 19. {Jackson, J.). 
■SATYANARAYANAUOORTBY V. M. RAMTERDDY. 

82 I.C. 933=20 M.L W, 562= 
1924 M.W.N. 877= A I.R. 1924 Mad 856. 


- . ■ — Pf<j7/0r (hafaccounf may ho taken and settled. 

Ina suit for balance due on taking nooouots an 
■admiseion that accounts must be taken and settled 
ifl a pertinent acknowledgment though the suit as 
^med was for definite sum where really tho suit 
« for an amount duo on aoocuats. (Wallace,/.). 
Kumabaswamy V , Naeayana r^o. 

80 LC 355 = 19 M L.W. 683=34 M.L.T, 200 = 
1924 M. W. N. 355= A.I.R. 1924 Mad. 619= 

46M LJ. 468. 

Subsequent endorsements within the time of 
'payments already made. 

The 2ad defendant signed the promissory note 
, on the 12th November, 1913 for rupees 1.600 with 
interest at 6 per cent. Payments were made of 
Rupees 90 on the 2ad February, 1915, rupees 200 on 
•toell January, 191G and rupees 381-19-0 on the 
yat April, 1916 On the 6bh November, 1916 the 2ad 
• I 4 V endorsed on the note the 3 payments 
Which had been made on the previous dates added 
up the total and signed underneath, 

Seld, this is an endorsement by which the 
promisor recorded that he had paid rupees 671-12-0 
•against the liability which stood against his 

consequently he 

admitted his liability to pay the balance, and that 
^8 a matter of oommon law an endorsement on a 

P'onaisor is an aoknowledg- 

Itoltetlon from the date on which it wm made, 
“ftkes no difference that euoh endoneaunt 
^unt showing what has olveady 
paid on thepromiasozy note. lOtfad. 698, RWh 


LltflTATIOM ACT (1908), d. 16— Form of 06*. 
knowlodlmeok— What deal not amoiiat io ac* 
knowtedgment. 

(Uacleod. C.J. a»id Crump, J,). GANBSH NABHBB 
JOSHI V. DATTATBAYA PANODBANG JO 8 HI, 

72 IX. 249=35 Bom. L.R. 144=47 Bom. 632= 

A.I.R. 1933 Bom. 239. 

' ' “•HatchUa-^PromUe- to pay amount due oa 
adjusfmenl^Slamped and signed. 

.A suit on a SatchUa stamped and signed by 
the debtor, containing a statement of adjustmens 
of accounts a-id consisting in itself a distinct and 
unqualified promise to pay the amount found due 
on adjustment is governed by Art. 113 and not by 
.Art 64. In every case where Art. 61 is made 
applicable there need not bo always a reciprocity of 
demands (C.C. Ohose and Panlon, JJ,). SABIPUN 
ilANDALIN y FERADTOL KHANTUN. 

76 I.C. 603=A.I.R. 1923 Cal. 578. 

•Acknowledgment need net amount io promise 
to pop. 

Uuder the Indian Law there is no necessity to 
show anything in the acknowledgment from which 
a promise to pay oonld be inferred. A statement 
by the the debtor, vu., “I executed the promissory 
note and the oontents of the note are correct” 
amounts to acknowledgment of the debt under the 
note if there is no allegation that the note was 
satisfied. (Nnpterand Odgers, JJ). SUBBABAUA 
AIYAB V. VEERABAORA PILL.AI. 70 I.C. 593= 

14 M.L.W. 148=1921 M.W.N. 475= 
A.I.R. 1921 Had 484 = 41 H.L.J. 270. 

Promise to pay if found due on comparing oc- 
counls—lfot conditional on accounts being gone mlo. 

D. 2 feodaat wrote as follows in reply to the plaintiff 
” In case the aooDuot is combated now and any 
amount is due, my client is prepared to pay it. The 
amount mentioned in your notice is not due as 
pet your accounts. As my oUent is not aware of 
oertain amounts oontaioed in the kaichits given to 
tho aforesaid person, it is not possible to set right 
the accounts of my olient. I am therefore Instruct- 
ed by my olient that your client should bs made 
to give forthwith the and accounts and on 

getting them compared should reoeive the amount 
found to be true,” 

Bold, that there was a suffioient acknowledgment 
of the liability to save limitation and it was not 
oonditional on the accounts being gone into. 38 
Cal, 1047 : 87 M.L.J. 353 ; 40 Mad. 701 ; 36 Mad. 
68 , Dist. {iAoore, J ). AruUUGA Ohettiab «. 
RAUANADAN. 59 I.C, 988 = 12 M.L.W. 358. 

— S. 19— Form of acknowledgment— What doei 
not amount to acknowledgment. 

that creditor owes more than the 
debtor and calling for payment of balance due after 
deduction — No acknowl^gment, 

A letter sent by the debtor to the creditor stated : 
” I do not understand why you persist in sending 
me bills when you yours^f owe me Rs. 528. 
Please deduot your bill from the money you owe 
me and send the balance of Rs. 181-8 at your 
earliee. It will oblige. Don't send any more biUs 
please,” 

Held, that it is not an aoknowledgment of 
liability coupled with a claim to a set-off within 
8. 19, bat it Is one denying any liability A. I, R, 
1991 All. 886 and 11 A.L.J. 601, Dist, (Ptkttaii, J,). 
JUQAIi KISHOBB V. T. OAUL. 100 I.Q. 1 i9s 

, i-M. 1997 All. SM. 

AdmiUsng oorreoinesa o/accoi*n(— Hoi odlMoiB- 

lei^wtertl. 

A latter written in replv to a lottos eanOlttR n 
statement of account, and stating that tho loSl^i 
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LIMITATION ACT (1908), S. 19-Fonn of ac- 
knowledgfBent — What does not amount to 
acknow ledgment. 

sent is correct is not an acknowledgment. 39 Cal. 
7Sv and A.I.R. 1921 Mad. 352, Foil. (KumdTaswami 
Saslri and Kriihnan, JJ.). Naoappa Chbtty v. 
V. A. A. R FIRM. 91 I.C. 494=22 M.L.W. 12= 
1925 M.W.N. 484=A.I.R. 1925 Mad. 1215= 

49 M. L. J. 306. 

Admitting purchase~No admission of title. 

An admission that a certain party has purchased 
the property is not an admission that that patty has 
acquired a good title in the property, for it is quite 
consistent with an assertion that the purchase was 
bad in law and did not operate to confer any title 
on the alleged purchasers. {Das and Adami, JJ.). 
Sheikh IMD.\D ALI v. MUNSHINANDKDM^B. 

88 I.C. 478 = 7 P.L.T. 9=1925 P.H C C. 111 = 

A.I.R. 1925 Pat. 473. 

.admission of execution not acknowledgment. 

On the back of the note there was in the hand* 
writing of the defendant the words “Execution 
admitted “ and the endorsement of the Munsif 
showing the date, 

Held, the mere faot that in some other oase the 
defendant merely admitted the execution of the 
document is not an acknowledgment of liability 
within the meaning of the section. {Byves, J.). 
Lallu Mal u. REOTI Ram. 74 l.C. 353= 

45 All. 679 = 21 A.L.J. 669=4 L R.A. Civ. 315= 

A.I.R. 1924 All. 70. 

Debt admitted hut discharge stated— No ac- 
knowledgment. 

The statement that there was a debt but it has 

been discharged is not sufficient. 42 Mad. 637, 

Foil. , . , 

Where there was an acknowledgment that there 

was a mortgage but there was no express state- 
ment that it was discharged but there was a state- 
ment that in order to pay it ofl a sale was eSected 
and since the date of the sale the vendees had 
been in possession of the property. 

Held, that the writing did not constitute ac- 
knowledgment of liability under S. 19. {Das and 
Ross. JJ.). CHHATEBDHABI MAHTO V. NASIB 
SINGH. 78 I.C. 919=5 P. L. T. 551 = 

A.I.R. 1924 Pat. 808. 

admitted in statement of accounts stamp- 
ed and signed— Interest and lime for payjnent men- 
tioned— Not acknowledgment hut promise to pay. _ 
The document executed by the defendants was in 
the following terras —“Account of money, in the 
name of Panaullah Miji and Umer All Miji of 
Nanunur.Mokam Cbandpore. amount due. Brought 
forward from the account of Panaulla Miji at page 
24, of this book Rs. 3.535. Interest at the rate of 

one rupee per cent, per mensem, stipulated time 

for payment the month of Bhadra of the year 1318 

B 8." Then followed the signatures of the execu- 
tants on one anna stamp, , 

Held, that it sets out a promise made in writing 

and signed by the persons to he charged therewith 
to pay wholly the debt specified therein, and not 
anVkoowledgment within the moaning ^ S. 19. 
{Mookerjee and Rankin, JJ.). PRASANNA Kumar 

PANULLAMI.I. Vsl. 

■Failure to deliver-Oral agreement to pay 


images— No acknowledgment. . ^ 

Wh^e there was a sauda and a date 
ilivery and defendant failed to deliver and ther^ 
ter he said he would pay damages at a oertam 


LIMITATION ACT (1908), S. 19— Implied ac- 
knowledgment. 

Held, the mere fact that at a later date he said 
he would pay the damages could not extend the 
time where the cause of action had already accrued. 
{Prideaux, A.J.C.). Kamal Narayan v. Baniram^ 

75 1C. 440= A.I.R. 1923 Nag. 332. 

— S. 19— Implied acknowledgment. 

Two bonds-— Payments not satisfying either 

bond— Thumb impression of debtor t5 admission of 
debts under both bonds. 

Where in the case of two hoods the payments 
made have not fully satisfied either bond, and ta 
show the intention of the parties no specific refe- 
rence thereto is made in the endorsement of pay- 
ment, the only reasonable Implication to be putou 
endorsements of payments is that the debtor by 
affixing his thumb-impression thereto admitted by 
implication that the balance due under each bond 
is still due from him. {Findlay. Offg.J.C.). RAGHO- 
BA V. GOPI. 91 1. 0. 402= A.I.R. 1926 Hag. 252. 

■ Suggestion as to compromise— Not an ac^ 
knowledgment. 

Suggestion made by defendant that the mattes 
in dispute might be settled “without preiudice”, 
cannot operate to extend limitation as it does not 
amountto acknowledgment of liability. [Bdker^ 
J.C. ayid Prideaux, A.J.C.). G.I.P. Railway Co. 
V. RADHAKISAN JAIEISAN. 90 I.C. 135= 

A.I.R. 1926 Nag. 57. 

Nature of the implication. 

If an acknowledgment is not express it maybe 
by implication but the implication must be a ne- 
cessary implication so that the acknowledgment ia- 
clear and unequivocal. 8 Bom. 99:6 Mad. 182; 
30 Cal. 699 and 9 Bom. L.R. 715, Foil. {Kennedy 
and Rupchand Bilaram, A.J.Cs,). RatLIRAM SSB- 
wabam u. Firm opBudubam parmanand. 

79 I.C. 914=17 S L.R. 324= A.I.R. 1925 Sind 181. 

Repudiation ofliability. 

The acknowledgment under S. 19 must be an 
acknowledgment and not a repudiation of liability. 
{Kennedy and Rupchand Bilaram, A.J.Cs.). SECBE* 
TABY OF State v. Kotumal Maghanmal. 

88 I.C. 228= A. I R. 1923 Sind 8. 
- -^Execution on some prior date admitted — No 
vnplication as to subsistence ofliability. 

In a previous suit the defendant had deposed as 
a witness “I am the 3rd defendant. I and the 2ad 
defendant purchased some land from the Ist defen- 
dant. For the balance of price duo to her, Ex. 
A was executed.” 

Held, that this was not an acknowledgment of a 
liability subsisting at the date when the witness 
deposed. As the witness did not speak of the 
price as being still due to the 1st defendant at the 
time, no implied acknowledgment of liability can 
be spelt out of the mete statement that the witness 

on some prior date executed 
AIR. 1922 Mad. 104; 45 M. 443 ; 26 Mad. 34 , 
16* Mad. 220, Foil.-. A.I.R- 1921 Mad. 464, Doubted. 
{Spencer and Krishnan. 

CHOCKALINa.. 73 10.^932=17 M.L W. 674- 

Admissioyi of prior liabiliiy-Nothsng said as 

to discharge— No acknowledgment of subsisting ha- 

“ An.dmis.ion of past liability 

an allegation of discharge cannot in 5®®®® “ 

interpreted as an admission of 
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LIHITATIOH ACT (1908), 8. 19 — Implied ac- 
knowledgment. 

amocntstoan implied acknowledgment of ank- 
eisting liability. 41 M. L. T. 71, Not foil. ; 
41 M.L.J. 217. Ref. to \ 86 Mad. 68, Foil. 
{Ayling ond Venhatasubba Rao, JJ.). KAUDASWAMI 
REDDI V. SCPPAMWAL. 70 I C. 576 = 

i5 Had. 443=1922 U.W.N. 168=15 U.L.W. 325= 
32 H.L.T.576=A.1.R. 1922 Had. 104= 

42 H.L.J. 268. 

-■ Rnbkai of proceedings — Inference. 

No admigaion, amounting to an acknowledg 
nent under 8. 19 of tbe Act, can be inferred from 
tbe Buthai of prccecdiogs under Bepulaficn XVII 
of 1(06. [Pigeon and Wahh. ). HABIMBAT v. 
Baueit. 63 I.C. 490 = 3 U.P.L.R. (All ) 179. 

— B. 19— Interpretation— “ Period pretcribed ” 
■ — Hypolhccalion bond — Acknowledgment after 
12 years but within 2 years provided in S. 31 — 
Saves limitation. (Reoflep, C. J. and Walsh, J.). 
SOMISETTl SESHAYYA OHETTY V. BOLLA 

SUBBAEU. 1930 H.W.N. 930= 

32 U.L.W. 502. 

Punjab Act [III o/192S), S. 5 — Period pres- 

cribtd in — Applicability. 

The period within which a suit oould be inati- 
tnted ia the “period prescribed for tbe enit" 
within the meaning of S. 19. Lim. Act. Therefore 
tbe period of two years within which a suit could 
he filed under S. 5, Punjab Act IIT of 1923 is the 
^‘period prescribed for tbe Buit” within the mean* 
IngofS. 19. Lim. Act. 

On 17th Hay, 1921, A aigned a balance in favour 
of S for an amount due and on 7th June, 1924 be 
acknowledged bis liability under that balance. B 
instituted a suit for recovery of the amount on 9th 
March, 1927. 

Held, that the suit was within time, Section $, 
Punjab Act III of 1923, prevented the snit from 
being barred by time for two years from the date 
on which the Act came into force and therefore the 
light to sue being alive on 7th June, 1924, when the 
liability was acknowledged, the acknowledgment 
extended the time by virtue of S. 19, Lim. Aot, by 
three years from its date. A.T.R. 1925 All 68. Rel. 
«‘;12 I.O. 810; 96 Bom. 268 ; 10 I.C. 910;A.I.B. 
1929 Lah. 124 and A.T.R. 1928 Nag. 192. Disf. (Jai 
d.). BCTA SIKQH V. BHAN SlNQH. 

A.I.R. 1930 Lah. 978. 

— — Not restricted to that in Sch. I — Applies to 
fecial period under S. 31. 

The term ‘period’ is not limited to the period 
pxesoiibed in Sch, I of the Aot but has been 
extended to apply to the special period of two years 
mentioned in S. 31 of the Aot. A. I. R. 1922 
Mad. 268, Expl; 80 Mad. 426, Ref.\ 36 Bom. 268 
J>*S3. from; A.I.R. 1925 All. 68 ; A.I.R. 1927 All. 114 
and A. I. R. 1927 All. 677 ; 26 M.L.J. 268, Foil. 
(Hadhavan Nair, J.). R. Subbudu v. Sbshayya. 

30 H.L.W. 419= A.I.R. 1929 Had. 791= 

67 H.L.J. SS3. 

• Includes schedule period read loith S. 4. 

The ^'period presoribed” means the period pres* 
oribed by the Schedule read with S. 4. Theteforei 
where an acknowledgment of a debt Is made after 
the expiration of the three years’ period presoribed 
by Soh. 1 for a suit on a promissory note, but 
before a suit on the note is aotoally barred by 
limitation, it is a good., aoknowledgment* 
A.I.R, 1927 All. 114, Rel, on apd 26 Bon).,, 78^, 
Not foU. (Mnftar/i, /.). . ASDDL (iBdRi v. 
CbJBANJI LAL. 102 I.0» ai=i9:AU. T^Bw: 

^ as A.iuj. oaaFj&XR. 1922 iu, > 77 . 
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LIHITATIOH ACT (1908), S. 19— Hortgaior and 
mortgagee. 

— ■ Includes period provided in 8. 31. 

A period fora suit can be proscribed by a seotion 
of the Aot as well aa by an article of the schedule. 

Acknowledgment under 8. 19 though obtained 
within the special period of limitation under S. 31 
gives a fresh period from'the time of acknowledg- 
ment. 26 Bom. 782, Disf. [Mears, C.J . and King^ 
J.). Sheo Pabtab Singh ti. Tajammhl Hus- 
sain. 98 I.C. 1005=49 All. 67=24 A.L.J. 1039= 
A.I.R 1927 All. 114. 

■ Seciion 4 has no application. 

Per Ramesam, J. — Seotion 4 cannot he taoked on 
prior to the period of extension given by S. 19. 
26 Bom. 782, Foil. {Spencer and Ramesam, JJ.). 
UUUATHU V. Pathumma. 63 I.C. 924= 

4i Had 817=13 H.L.W. 631 = 1921 H W.N. 442= 

A.I.R. 1921 Had. 654=41 H.L.J. 84. 

— S. 19— Interpretation — “Prescribed”. 

— -The word “prescribed” does not exclusively 

refer to the schedule. It means prescribed by any 
seotion of the Act or article of tbe schedule. 
{Beasley, C.J. and Walsh, J.). SESHAYYA OHETTY 
V. SUBBADU. 1930 H W.N. 980=32 H.L.W. 502. 

I.e. by any laiofor the time being in force. 
The word “prescribed ” is not defined in the Aot. 
It means “prescribed by any law for the time being 
in force” and not only the periods in the Soh. I 
to the Act. (Daniels and Boys, JJ.), HABISE 
CHANDRA V. aiT. KASTOLA KDNWAR. 

801.0. 743=5 L.R.A. GIy. 687= 

A.I.R. 1925 All. 68. 

I.e., by the Scheduls. 

The word “presoribed” In S. 19 means presoribed 
by the sohedule and not with referenoe to S. 4. 
{Batten, J.C.). Nandram u. Ranchoddas. i 

65 1.0. 716=5 M.L.J. 178=19 N.L.R. 135= 

A.I.R. 1922 Mag. 250. 

— S. 19— Lessor and lessee. 

■■ ■■ Adverse possession — Bidding at auction-^No 
acknowledgment of fiabilitp to be ousted. 

Where the tenants of a landlord who were in 
possession of certain tasks belonging to the land- 
lord bid at an auction in connexion with the land- 
lord’s advertisement for tenants for the tank lands. 

Held, that they might have done so from various 
motives and their action oould not be elthei dis- 
turbance of the' adverse possession otherwise oon- 
Btituted, or acknowledgment within the meaning of 
8 . 19 of Limitation Aot. (Rankin and Ghose, JJ.). 
QOLAM NAZAB V. ABBAS MOLDA. $4 I. 0. 687= 

40 C.L.J. 160 = A.I.R. 1925 Gal. 193. 

— S. 19— Hortgagop and mortgagee. 

AcknowUdgment by one of several co-heirs of 

mortgagee — Not binding on others. 

An acknowledgment made by one of the heirs of 
the mortgagee who have divided the mortgage pro- 
perty among themselves without the oonsent of the 
mortgagor is binding on him or his heir so far as re* 
gardfl the property in his possession though it juaj 
not be binding on the oo*lieiia of the mortgagee. 
(Marfen, C.iT., Afirsa and Broomfield, JJ.). KOTl- 
LAL JBDA V. BAMAL BBOBAR. 

32 Bom. L.R. 1096= A.I.R. 1980 Bom. 466 (F.B.). 
■— 5uh*moffpag«— AcftnoMZedgmsnt of mortgage 
right. 

A sub-mortgage oan amount to a valid aoknow- 
lodgment that ^e property was on t)iat date held 
un^er mortgage right. (Afarfen, 0. J., Afsrea‘ and 
Broomfield, //.). MOTILAL jAuav J. Bahal 
Bbohab. 22 Bom. L.B. lOW* 

A.I.R. loao^Bbm. 169 (F.m 
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LIMITATION ACT (1908), S. 19— Mortgagop and 
naortgagee. 

■Rede'tipHon by serond mortgagee^A-dmisaion 

t • • • . A 


by first inorf -iagee r^garding subsistence of mortgage 
if can rtly on. 

In a &a>t for redemption the second mortgagee 
can rety upon au ad-misaion m >de by the first inort 
gagee In a deed, Qiecuted within sixty yotts next 
before the suit, in which deed he admitted thit 
the common morcgtgor was the owner and that the 
suit properties wore demised to bis family on 
kanom. Such an admission necessarily implies 
that the mortgage was then subsisting and that 
it was liable to be redeemed 96 All. 3l3, Rtl. on. 
{Venkalasubba Rao and Madhaoan Nair, JJ.). 
C, Abamad Haji t). Mayan. 30 M.L.W. 1045= 

A I R 1930 Mad. 69=97 M.L.J 789. 

Written statement in another admitting 

rights of mortgagee, su^ient acknowledgment. 

A sued B and 0 for loreolosure of a mortgage 
The suit was ea: /acte time barred but A alleged 
written acknowledgment on the part of B and G 
One D had fib'd a suit against B and G. D implead- 
ed A as a defendant-mortgagee. B and C in the 
written statement of D's suit signed by them ad 
mitted the aileguion of A'a mortgage, 

Beld, that there wi=? sufficient ackaowlcdgoDnfc. 
In D's suit A was clearly impleaded by D in the 
character of a mortgagee under the particular 
mortgage-deed and this was admitted in writing 
by B and C, This being so, the requirements of 
S. 19 were amply satijified. D's plaint and written 
statement by B and G could be re *d as evidence of 
acknowledgment. F t.rsdon v. Clogg, 10 M. and vV. 
679, Rel. on. ',Stuart. CJ. and Wazir Hasan, J.). 

BALBaADDlR U. SHEO PBAREY LAL. 

6 0 W N. 943= A.I.R. 1930 Oudh 67. 

Admission of right to redcem^Sforlgage held 

to be executed within 2 g£riod of redemption before ac- 
knowledgment. 

Whore an acknowledgment by mortgagee 
contains an admiesion in unequivocal terms 
that the mortgagor’s rfght of redemption subsisted 
till the date of the aoknowlodgmeat. the mortgagor 
should be deemed to have established that the 
mortgage had been made some time within the 
period of limitation for redemption 60 years) be- 
fore the date of ruob admission 1 All. 117 Ih.W.), 

Rel. on. {f^iamitullah. J.). sr 

Bam. Its I.C 43 l = A I R- 1929 AL. 209. 

Equitable mortgage— Personal remedy— Lxmi 

tation—A ceptance of pro-notes towards debt If 

limeexlended. j-l..... ...^a 

Wher» plaiutifl-^ who were secured creditors and 

who had a period of twelve years’ limitation for 

inbtitnting a suit to enforce their rights as m rtga- 

gees, bui a pe riod of only throe years limitation to 

enforce their rights for the deficiency, if any, 

arising out of the sale of the mortgAged property 

from the other property of the debtor, accepted 

promissory notes lo respect of the loan. 

^ Held that the ot,ly purpose for wh^h Jho 

promissory notes were t ikon was to extend the 

period of limitation in respect of the P-^'^naJ 

liability of the defendant and the original debt 

eecuredbythedopositof title deeds 

exist Dotwithstaoding the execution of 

misBory notes. 17 W. R. 201. Foil. (Rupchand 
Bilaram, A.J.C.). PUNJAB NATIONAL BANK. LTD. 

V. MOLJI Morabji. _ , ^ * 

22 S L.R. 222= A. I R. 1928 Sind 17. 

Signed statement mentioning mortgagee tn 

pedigree table and wajib ul-aiz-Su^tent acknow- 
ledgment. 


LIMITATION AOT (1908), S. 19-Moptgttg*» a&d 
mortgagee. 

Evidence of a statement mentioning the mort- 
gage in a pedigree of the oo-hharers of a village 
which was the subj ect of mortgage, signed by the 
mortgag -es, and of an entry •'igned by them In the 
viiligo waiib-ul-arz, duly verified before a Settle- 
ment Officer, the padlgr-ie and wyib ul arz both 
forming part of the settlement tP 0 *rd, satisfies all 
the essentials of a valid acknowledgment required 
by S. 19. 42 All. S75, Rel. on (Wxzir Huan and 
Gokaran Hath ifisra, JJ.), SUB.AJ BakhSH v. 
GaNGA BaKHSH. 105 I.C. 93= 

4 0. W. N. 882= A. I. R. 1927 Oadh 437. 
— — AJjaLsion of purchase of mortgagee rights — 
Ho acknowledgment as to being re ieemed. 

When a man says that he purchased a certain 
mortgage right ho only moans that he purchased 
certain property which came into possession of 
the vendor as a mortgagee. All th it ho admits is 
that the vendor came into posst-ssion of the pro- 
perty on foot of a mortgagee. No question arises 
in bis mind as to whether the mortgagee subsists 
or has become time-barred. The statement by 
itself does not t^ignify to iho mind of the person 
m iking tho statement or ti anybody else that the 
maker of the statement thinks or believes that he 
is liable to be redeemed at the date of making the 
statement. Such statement therefore is not an 
acknowledgment within 3. 19 as any acknowlodg- 
ment of tho origin il transaction would not neoea- 

s-irily amount to an acknowLdgment that the 
liability which would follow from tho original 
transaction subslsis at tho date of the state- 
ment, {Mukerji, J,). MT, SHtM DBVI v. BHAG- 
WAT D.AYal. 85 I. C. 384 = 6 L.R.A. Civ. 139— 

A I.R. 1925 All. 353. 

Execution sale— Prior mortgage mentioned tn 

list of properties to be sold—Suj^cient acknowledg- 
ment. . , . . 

Where a sub-mortgagee in submitting a list of 

property to be sold in execution of bis decree, 
described the property as subject to prior mort- 
I? iS*) 

Held that the description amounted to acknow- 
ledgment and saved limitation as against him for 
redooming the original mortgage. [Hukerji and 
Dalai. JJ.). SanwxlDaso. ‘^auid .Alt Madhl 
83 1. 0. 330=22 A.L.J. 1013=^3 

Acknowledgment after cessation of xnUrest tn 

mortgaged properties— Who is bound by. 

A person who was a party to the mortgage 
contract can mike an acknowledgment even after 
interest in the properties had ceased but the 
acknowledgment binds only him or 
claiming through him. t.e.. assignees from him 
after the acknowledgment {Coutts-TroUer, C.J. 
andRa^nesam,J.). YAGNARAYANA «• JR^?ATA 
KRISHNA RAO. 

ilortgage-Sale of part of mortgage property 

Subsequent renewal of mortgage by 
acknoi^gment hul is like 

Hon commences from latter mortgage, even against 

■’’'^TeSerSro. p.rt of the 

a fre-^h deed is executed by -ro. 

newal of tho original mortgage, is a new pro 

mlse to pay by the mortgagor. the question is 

not whether it operates as an f 
save the bar of limitation as uJ- 

mediate alienee because it is 
Btitutedfor the old covenant and not a mere « 
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■LIMITITIO* MT (1908), S. 10— Moptgfcgop and 

mortgagee. 

knowledgment. Thew being a new covenant 
flabeiitmted for tbe old one the period of limitation 
even OB against the alienee is. to be calculated 
from the date mentioned in the later mortgage 
and not from that in the original oao. The e0eot 
•of suoh a new covenant is mote analogoue to a 
part'pay cnent under 8. 20, Limitation Aot, and 
not merely to that of an aolcnowledgmeot. 
CWnnery V. SmJns, 11 H.L.O. ll-*); 32 Oal 1077; 
17 A.L.J. 763 and 40 MX 3. 126, Disf ; 1 CX J. 
337, Foil. {Goutts TrotU}r, G.J.and R'lmesam, J.). 
YAGNARATANA n. VENEVTA KRISHNA R\0. 

86 I.O. 434«=&.I.R. 192S Mad 1108 
AforfouffB executed for post ialnnces — Aforf- 
gage invalid nxoing to Tenoncp ha a of Owlh — S'erues 
a* acknowledgment. 

Where a mottgige of tenancy tights was exoout- 
ed in eoneldecition of past debts and was found to 
he invalid under Oudh Tenanoy Law. 

HeU, that it served as an acknowledgment of 
old debts on the basis of which a decree can be 
passed. (Waztr ffasun, 4. .f.C.) Umrao «. Narain. 

8J I.C; 175=sl2 O.L J. 334=2 O.W M. 318= 

k.l.R 1923 Oudh 401. 

-Admission as to third party's right %n plaint 

valid acknowledgment of such right. 

In a snit for redemption of mortgage a statement 
•in the plaint made by some of the mortgagors 
that certain other mortgagors who did not join in 
that suit as plaintifi bad a right to redeem the 
mortgage was an admission in respect of the latter's 
right with r^^gard to the mortgaged property and is 
An aoknowledgment within the meaning of S. 19 of 
the Limitation Aot and gives a fresh start to 
limitation. {Neave, J.), Krishna MisiB v. 
Dwarka Panoey. 84 I.O. 5 = 

5 L.R. &. aiT. 530= &.I.R. 1924 All 876. 

Sale of mortgagee rights — Suj^iient acknow- 
ledgment of the subsistence of mortgage. 

In 1908 G the mortgagee, his brother and his 
Bon ezeoated a sale-deed in favour of the defendant 
of mortgagee rights in a grove. In that sale deed 
they stated that they were mortgagees of the grove 
of K and they purported to soil their rights as 
mortgagees to the defendant. 

Held, that the very fact of 0 selling bis mort- 
•gagee rights was -an express aoknowledgment of 
'the existence of a subsisting mortgage and of sab- 
mating rights which he was competent to sell and 
ihe vary fact of defendant purchasing those rights 
was an aooeptanoe on his behalf of an oxistiog 
ntortgage, a mortgage which was in forco as a 
aubsUtiug mortgage on the date of the sale to him, 
and therefore he cannot set up any defence in- 
■oonsistent with 'mortgagee rights. (8ansr;i, Ag. 
QJ. and Ryoes, J.) Sidhari Ram t>. Dr. Garqi 
Dxn. 89 I.O. 118=4 L.R.A. OiY. 470= 

A.I R. 1924 All. 458. 
- “‘Rent note signed hy sub-mortgagee to mortgage 
—•^operty mentioned as mortgaged to mortgagee-^ 
Zf acknowUdgmeni of liabHHy to be redeemed. 

Wherein a rent note of 1878 given by the sub- 
■mortgagee to the mortgagee the property was 
■desoribed as ' the property mortgaged to you." 

Held, that the snb’mot^agea's signatare on the 
tent note cannot mean an aoknowledgment of 
liability to be redeemed by the original mortgagor. 

If a suit against ortglnal mortgagee wai barred, 
itli dlffloaltto seehowlt would nokaUo berried 
«eain4t sab^mortgagee,. ualesB : he had direotly 
adnitttad* bis liability to be redeemed by the mort* 
^8l^>»')Bid tliie(Bl|piame on the rent note did not 


LIMIT ATIOH ACT (1904), S. lO—PPoaf df IW 

knowledgment. 

point with reasonible oarb%lnty to that Uabi Uty. 
(.ITacfcoi, C, J. and 'Coytjee, J ). BHAGWAH 
GANPAT tJ. MADHAV SHANKAR. 75 I.C. 908= 

24 Bom. L R. 71^*48 Bom 1000= 

A. I R. 1913 Bern. 936. 
— — S«if for possession of mortqao^A properly—' 
Sondi git^en in lieu of interest— Tune extended, 

PUintiffs sued for possession of certain land 
which bad been mortgaged to them and claimed an 
exteadr>d period by te-«son of the oxiatenoo of certain 
acnaowledgmonts by tho mori.g^gor. This exten- 
sion WA-j cl filmed on the bisis of acknowledgments 
contained in bonds datad 1899 and 1903 executed 
by the mortgagor in the plaintiff’s f ivour. In these 
bonds part of the ooaaideratlon was entered aa 
being the interest due to the plaintiffs on the 
mortgage in the suit. 

Held, that the admission of liability to pay 
interest under the mortgage in the bonds of 1999 
and l993amouuts to an uoknowiedgment of liabi- 
lity under the motgage inoluding liability to give 
possession to tho mortgagee. 27 Oal ; 54 I.O. 
985, FoU. [Leslie Jones a»d Dundas, JJ.\. AHAND 
Ram u. Inayat Ali Khan. 68 I.O. 188= 

2 L L J 549. 

'Joint mortgagors— Under ,4cf.t of 1871 and 1877 
acknowledgment muU be by all th« mortgagors. 

Under the Lim. Aots of 1871 and 1877 an 
acknowledgmeut of the right of r^d^mptioa must 
be m.de by all tho m >rtgagees and if not so made, 
it did not save limitation even against the shares 
of those who signed it, t( the mortgage w-is iudivi- 
sibla. {ifartineau, J,). Naoar SH\H v. ISHAS 
Das. 67 I 0 433 = 5 L L.J. 114. 


■Atimissiott in plaint of the rights of other co- 
mortoagorsSufficiAnt acknowledgment. 

Where in a suit for redemption instituted by a 
oo-uiortgagor, he admits in the plaint the rights 
of tho other mortgagors not joined as parties to 
redeem, the Btatemont is aa a iknowledgment of 
the other mortgagor’s right to redeem within 9. 19 
ofthe Lim Act 36 All. -108, Poll,', 11 AH. 423, Ref. 
[Ryoea and Qokul Prasai, JJ,). Maqshd HOSSAIN 
u. KARIMOODiN. 64 l.G 979 (All.). 

—Acknowledgment to one of several mortgagees 
— If other mortgagees 6ou«(l. 

A mortgagor whoso interest in the property 
mortgaged to several pHtsoa^ ht-^not wholly oeased 
to exist oan acknowledge in favour of the first 
mortgagee so as to bind the sub^^qaent m'tttgagees. 
(Sndasioa Aiyar and Burn, JJ.). LAK8HMAHAH 
Ghbtty V. Muthiah Ohbtty. 62 I 0. S33= 

29 M L.T 189=40 M L.J. 126, 


—9. 19 — Proof of aoknowledgment. 

•Tdenlity of liabil\iy— Proved by independent 
evidence — Aeknoioledgtnent good. 

If the aoknowledgment of the liability is oapable 
of being identified with the ii ability sought to be 
enforoad in the suit by adduoing independent evi- 
dence, the aoknowledgment should be regarded aa 
a good aoknowledgm-mt for tho purpose of saving 
limitation. (Kendail and iViamo/ulloh. JJ.), 
JAGANNATH V. KUMWAB GlRWAR. 

A.I.R. 1930 All. SBB. 
■PassapB 4n a judgment in prior sttil— Siofe* 

menf that a person adniffed poswsnon as morlpapa# 

— Osnial by the person— ®sac< efafevMnC not b^ore 
Court— Statement is no acfenotoiadpmMf. 

A peraon, against whom an aoknowlodgmeut ihai 
he was mortgagee of a holding was songhk to bn 
proved by lefetenoe bo n jndgmeab of aettlomoHl 
Oonxt, had la faob in lhat case maintained that hn 
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LIMITATION ACT (1908). 8. 19— Proof of ac- 
knowledgment. 

wae a full tenant of the holding and had denied that 
anybody had the right to redeem him. But in the 
judgment of the settlement Court it was stated 

‘ In his examination be admitted that he did not 

get the mutation of names effected because he held 
possession as mortgagee.” The exact statement of 
the person in that case, however, was not before 
the Court, 

Held, that the statement did not amount to ac* 
knowledgment of liability as mortgagee so as to 
give fresh start of limitation under S. 19. 
12 A. L. J. 374 : 1 All. 170 (F.B.) ; 17 A.L.J. 330 ; 
A. I. R. 1925 All. 174. ; 88 All. 540; 

8 Bom. 99 and A. I. R. 1925 All. 853, Eel. on. 
{Dalai, J.). Gatadin Singh V. Kalka Singh. 

119 1. C.seSaA.I.R. 1929 All. 332. 

— ^ — Admission oj partnership accounts and of obit- 
gation to settle the accounts^Su^ient agreement to 
pay sum found due not necessary. 

Where a pUintiS in a suit for the making of 
aooounts of a dissolved partnership relies on an ac* 
knowledgment, all that the plaintifi is required to 
prove is that the defendant has admitted from time 
to time the existence of the partnership accounts 
between the parties and his obligation to settle 
such accounts. It is not necessary, for the ac* 
knowledgment to be operative, that be should go 
further and state that be was bound to pay any 
particular sum or such sum as may be found due 
by him 3’ M L. J. 853 and 40 Mad. 701, List. 
{Rupch&nd Bilaram and Lobo, A.J.Cs.). HUKU* 
MATSING t. NENUMAT. RBJHUMAL. 

104 I. C. 572=22 S. L. F. 117= 
A. I. F. 1928 Sind 43. 

Onus on person relying on acknowledgment. 

A plaintifi who is prosecuting a suit which is on 
the face of it barred by limitation and who is 
trying to bring it within limitation by proving an 
acknowledgment under S. 19 which gives him 
fresh period, must give cogent proof of his allega- 
tion. {Rafigue and Lindsay, JJ,). COLLECTOR OF 

Anpur V. Jamna Prasad. 66 I.C. 171 = 

44 All. 360 = 20 A.L.J. 140= 
A. I. F. 1922 All. 37 
■ ' Acknowledgment must be in writing — Identity 

name and date — Oral evidence admissible. 

Oral evidence is admissible to prove the identity 
of the debt, property or right in respect of which 
the acknowledgment is made, or the name of the 
creditor or of the person entitled to the right of 
property or the date of an acknowledgment, and 
these need not appear on the face of the writing, 
but the writing itself must import an acknowledg- 
ment of an existing liability. Such liability cannot 
be read into it by proof aliunde or by subequent 
admission of the scknowledgor. 26 Mad, 84. Foil- 
(Dhoble, A.J.C.). ONEABLAL v, RAJ MAHOMED. 

65 I.C. 279 = 17 K.L.F. 209= 
A, I. R. 1921 Nag. 1. 

“S. 19— Scope of. ... , . 

Plaintifi relying onacknowledgmont of liabi- 
lity in suit on hypothecation bond made after ex- 
piry of period of 12 years but within two years pro- 
vided by 8. 31. Section 31 prescribes period of limi- 
tation and BO suit is within time. A.I.R 1929 Mad. 
791, Impliedly ofirmed ; A. I. B. 1927 All. 114; 
34 All. 875; A.I.R. 1925 All. 68; A.I.R. 1927 All. 677; 
A.I.R. 1929 Oal 68 and 21 I.O. 770. Appr.', 36 B^. 
268 and A.I.R. 1921 Mad. 654, Dist.\ AI.R. 

Mad. 268, Ref. {Beasley, C. J. and Walsh, J.h 

Beshaita CHETTY V. Rolla sdbbadu. 

A.I.S. 1930 Mad. 991. 


LIMITATION ACT (1908), 8. 19-8cope of. 

E^ect of acknowledgment— If dependant 0 f^ 

the day when somebody could have brought a suif. 

It Is quite unworkable and really impossible tO' 
suppose that the efleot of a payment or the effect of. 
an acknowledgment ehould depend upon the day 
on which somebody who never brought a suit at 
all could have brought it. If one was to introdnoo 
into the wording of Ss. 19 and 20, the considera- 
tion that is brought into force by S. 4, the Llm, 
Law would become extremely unworkable. (Ran- 
kin, 0. J.). Debendra Nath Roy w. Kartio 
Prasad Das. 114 I.C. 483=53 Gal. 1210= 

A.I.R. 1929 Cal. 68. 

Striking balance — Subsequent acknowledgment 

before limitation — Time runs from acknowledgment. 

On 5th March, 1919, the defendaot struok a 
balance in the plaintifis' bahi for a certain sum of 
money. On 29th November, 1923 the defendant 
sent to the plaintiffs a post-oard, duly signed by 
him, acknowledging liability for the debt due oo^ 
this balance. The plaintifis sued on 2nd October, 
1925, to recover the sum duo on foot of the bal- 


tnoe, 

Held, that the suit was within time. On 5tb March, 
1919, when the balance was struck the Punjab 
Loans Limitation Act of 1904 was in force in which 
a period of six years was provided for suits of this 
description. The provisions of S. 19. Limitation Act 
wore clearly made applicable to suits governed by 
it. CoDsequeutly the acknowledgment of 29tb 
November, 1923, in writing being made within six 
years of the date of the balance gave a fresh start- 
ing point of limitation to the plaintifis, {Tek 
Chand, J.). Balak Ram v. Dev Raj. 

114 I.C. 702=A I F. 1929 Lah. 124. 

Suit on hypothecation bond — Acknowledgment 
within extra time of two years under S. 81 but beyond 
ordinary limitation — Acknowledgirient still valid. 

Where a suit was brought on a hypothecation 
bond after the ordinary presotibed period of 13' 
years and where there was an acknowledgment of 
liability made after the prescribed period but with- 
in the extra period of two years granted by S. 31 
the acknowledgmoDt wae held to be valid. 
26 M.L J. 23, Foil. {Madhavan Hair, J.), R. SUB- 
badu u. S. Seshayya. 30 M L W. 419= 

A.I.R. 1929 Mad. 791 = 87 M.L.J. 353. 

Acknowledgment ineffectual by law in force at 

the time. ... . , , xv. 

An acknowledgment which is ineffectual for the 

purposes of the law fn force at the time of the 

acknowledgment is no acknowledgment at all. 

{ifarten, C.J. and Crump, J.). Nabayan 
V iND 107 I.C. 60 = 29 Bom. L.R. 1583- 

A.I.R. 1928 Bom. 28. 

Period expiring in Court vacation— Acknow- 
ledgment made after expiry of actual period, but 
before expiry vf vacation saves limxtaHoni 

The dealings between the parties ceased on 3rd 
June, 1921. On 13th June, 1924, that is over 
years later, the defendant executed a 
mitting liability. The Civil Court vacation extend- 
ed until 16th June, 1927. 

Held, that the acknowledgment must be held to 

have been made within the period .Pf xj 

limitation for the suit, for that period, in reality 
amounted to not merely the eotnal P ^ 
throe year, pine the nneip red portion 

tion. 25 Bom. 782. Dus. {Ptndlay, 0.)- 

A.I.R. 1928 Nag. 192 » 
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LIHIMTIOH act (1908), S. 19— Scope of. 

Application restricted to cases satisfying iis 

requirements. 

The word “ only” in S. 21 (2) is not a mere sar- 
plusage and if efieot be given to the word the sub* 
section would not in any way interfere with the 
operation of Ss. 19 and 20, bat would restrict the 
application of those sections to oases which strict* 
ly satisfy their requirements. {Oreaves and 
Uukerji, JJ.). Rajtilak Nayarjan 3dr v. 
MDPIZDDDI TOPADAB. 98 1.0.381=: 

M O.L-J 475 = A. 1. R. 1927 Cal. 193. 

Law applicable is that in force at the date of 

sttif. 

Where an acknowledgment is relied on to save 
limitation, the law to be applied Is not the law in 
force at the date of the alleged acknowledgment, 
bat the law whiob was in force at the time of the 
institution of the suit. 35 All. 227, Foil. (Zan* 
haiya Lai, J.). GanoA Rauv. LACHQIAN SlKQH. 

89 I.G. 633=9 L.R.A. Glir. 736= 
A.I.R. 192S All. 176. 
Enforceability of claim, when making acknow- 
ledgment — Not material. 

Under S. 19 it is not material whether the claim 
In respect of which acknowledgment was made, 
oould have been enforced against him personally at 
the time when he made the acknowledgment. 
{Jackson, J.). Krishnayta v. Vbnkatappayya. 

80 I.C. 040= A.I.R. 1925 Mad. 134. 

—8. 19— HisoeUaneoaa. 

Prescribed — Meaning — Limitation prescribed 

by Punjab Loans Act II of 1923. 

Thera is no justification for holding that 
'prescribed' in 8. 19 of the Limitation Act must 
be limited to the time mentioned in the schedules 
to the Act. The period of within whiob a suit can 
be instituted is the ” period prescribed foe the 
suit” within the meaning of S. 19. Therefore the 
period of two years within which a suit oan be 
filed under S. 5, Punjab Act of 1928 is the ** period 
prescribed for the suit.” 

On 17th May, 1921, A signed a balance in favour 
of B for an amount due and on 7th Juno, 1924, he 
acknowledged bis liability under that balance. 
B instituted a suit for recovery of the amount on 
9th Match, 1927, 

Held, that the suit was within time. Section 5, 
Punjab Act III of 1923, prevented the suit from being 
barred by time for two years from the date on which 
the Act oamo into force and therefore the right 
to sue being alive on 7th June, 1924, when the lia* 
bility was acknowledged, the acknowledgment 
extended the time by virtue of S. 19, Limitation 
Aot by three years from Its date. A.I.R. 1925 All. 
68, Rei. on. {JaiLal,J.). BuTA Singh t>. BHAN 
Singh. A.I.R. 1980 Lah. 978. 

— S. 20. 

Aathorlty to pay. 

Gertifloatlon of payment. 

Interpretation and scope. 

Handwriting' 

Joint liability. 

Mortgagee In posiesslon. 

Part'payment of principal. 

Payment and appropriation towards IniC' 
rest. 

Payment by Oonrt. 

Person liable to pay. 

Starting point. 

msoellaneons. 

—B. SO^Anthority to pay, 

— F romiior's agresmnt with M party far pav- 
meni of iniereat^Itnplied authority ntablished* 


LIMITATION ACT (1908), 8. 20— Anthorlly lb ' 
pay. 

Where It is agreed between a third person and- 
the promisor that the former would discharge the 
latter's debt evidenced by promissory note ta- 
the promisee in respect of principal and interest, 
and it is olear from the promisor’s evidence that 
he left it to the third person to do so, an implied' 
authority from the promisor to the third person to 
pay the interest on his behalf as it became due Is 
established so as to save limitation under S« 20; 
A.I.R. 1926 Oudh 248, Beversed, (Sir Qeorga 
Lowndes.) National bank of Upper India, 
LTD. V. BANSIDHAB. 121 I.C. 193=34 C.W N. 149=- 

31 M. L.W. 1= 1980 M.W.N. 1= 

6 O.W.N. 1136=91 G.L.J. 96= 
82 Bom.L.R. 136=57 l.A, 1 = 
A.I.R. 1929 P C. 297 (P.0.)i 

.. . , .-Mortgagor selling equity of redemption hut re- 
maining liable for the debt — Payment by him saves- 
limitalion. 

Payment of interest by the mortgagor, who re* 
matned liable ex contractu to pay the debt though 
he had alienated the equity of redemption is suffl* 
oientto save limitation, and as against the pur- 
obaeer of the equity of redemption the fact that- 
before payment a decree had been passed on thu- 
mortgage, does not make his payment inefieotlve. 
{Case-law referred to.) {Greaves and Mukerji, JJ.), 
RAJTILAK NARAYAN SUR V. MOPIZTJDDI 

LOHDAR. 98 1.0. 381=44 C.L.J. 479= 

A.I.R. 1927 Cal. 193. 


Agent need not be authorized to endorse pay- 
ment. 

Section 20 does not require that the agent **iR 
this behalf” must be more than an ogent for the- 
purpose of payment. It does not say that the agent 
who pays should also be authorised to make the 
endorsement or get the same done by another. It 
is enough if he is authorized to make the payment- 
and it is not necessary that he should also be 
authorized in respect of endorsing the payment, 
88 Mad. 488, Cons. 

Per Venkatasubba Rao, J. — The section assames 
that authority to make the payment carries with it. 
the authority to make the endorsement. (RamesaTis 
and Venkatasubba Rao, JJ.). VBNKATBSWARDLU 
V. SURYAPRAEASA&t. 105 I.C. 475= 

26 M.L.W. 447= A.I.R. 1927 Mad. 959= 

53 H.L.J. 555. 


■ Agent authorised to pay towards bond — Pay- 
ment towards interest — If authorised. 

When an agent is authorised to pay an amount.- 
towards the total amount of the bond the authority 
extends to his paying an amount towards 
interest due on the bond, and it cannot be held 
that the general authority to pay towards the totaV 
amount of the bond is oonfined to paying only 
towards the principal. But where the authority ia 
speoifio, that is to say, where the agent is 
authorized only to pay towards the principal, the 
agent will not be justified in paying towards 
interest within 8. 20, (Uenadoss and Walter, JJX 
KaRUPPAN OHETTI v. MARCTHANAYAQAM 
PILLAT. 98 I.Q. 162=24 M L.W. 638= 

A.I.R. 1926 Mad. 1176=51 lf.L.J. 479 , 


Pay)nent of tnterest by ogeni^EffeaL 

Where interest is paid by duly anthorlacd aRent 
of the debtor within hla authority belote the bm 

limitation starts. (BsiUti, 
Y0(^ABA-' SoIBHANORI V, OBALIiAQULA 
Vhnkanna. 98 988 (M»d.> 
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LIMITATION ACT (1908), B. 20— Anthorlty to 
pay. 

■Anreemeni that promizor ikould execute and 


3rd party to make payment— ‘3rd party is agent of 
promisor. 

Where a promissory note is executed in pursu- 
ance of an agreement between the executant and a 
third party that the former would execute the pro 
note but the latter would pay the iutarost on it 
and alfo the principal, there is sufficient evidence 
of an implied conditition that that third party 
should pay the interest as the duly appointed 
agent of tlie executant ; but where the payment of 
interest is made not in consequence of any such 
agreement, but in consequence of an understand 
ing between the executant and the promisee, there 
is no payment of interest by an agent to save 
limitation under S. 20. (S^u-irf, O J. and Ashworth, 
J.). National Bank of Uppf.b tndia v. 
BANSIDAR. 92 I C. 94=*! O.W N. 83= 

A. I. R. 1926 Oudh 243. 

■Payment by agent beyond his authority— 


Creditor does not get the benefit of section. 

The agent who can give the creditor the benefit 
of S. 20 has to act within the terms of his autho- 
rity. If he exceeds his authority or does some- 
thing which is not actually covered by his 
authority he cannot bind the principal so as to 
give the creditor the benefit of 8. 20 of the Limita- 
tion Act. The guardian of the minor judgment- 
debtor executed with the sanction of the Court, a 
mortgage and directed the mortgagee to pay the 
amount to the decree holder and obtain a receipt 
from him and to retain it as a title. The mortgagee 
nearly a year and a half afterwards paid the 
money into Court and the decree holder drew the 
money from the Court, 

Held, that the payment of the money by the 
Court to the decree holder could not extend limi- 
tation in favour of ths deoreo holder. 44 Mad. 971, 
Dist. {Devadoss and Wallace, JJ.^. Bal.AGDRU* 
SWAMI NAICKEN V. GORDSWAMt NAICKRN. 

87 I.G. 989=A.I.R. 1925 Mad. 703 = 

48 M.L.J. 506. 

■Payment by son — Debt by father for his o^on 

* - ^ * « « , .... AM y\r 


purposes— No acknowledgment — No presumption of 

Where a pro-noto prima facie is for 1st defen- 
dant's necessity only and not for family neoeseitv 

the more f.act that 2nd defendant is his undivided 
son will not suffice to make a payment by him 
tantamount to an iickaowledgmmt in lawonbo- 
half of his father, for the father’s private debt, or 
suffice to raise any presumption that 2nd defen- 
dant acted as his father’s agent in makingsucha 

payment. (tFaiiacc, /.). MAHALAKSRjn v. VEN- 
EAM BETTI, i.I.ri"21MAd 9?. 

...^^—^Part-paytTient by vendee— Debt not Japt alive. 

A vondoo has no authority to keep a debt alive 
by making a part-payment whon he 
nav it by the sale doed. {Kumaraswami Sastn and 
Divadoss. JJ.). Bai Dantuluri Ramaohandra 

EAja .. Mangkonda 401. 

■ -Judgment-debtor. , 

Per Seshagiri Aiyar, /.-Payment by or by the 
authority of a judgment-debtor is covered by S. 20 . 

{Oldfield and Seshagiri Aiyar, //.). ff 97?= 

SASTBI U. SITALAKSHMI AMMAL. I- C- 

la M.L.W. 37=1921 M.w N. 181 = 

A.I.R. 1921 Had. 128. 

Actual handing over money not necessary. 


LIMITATION ACT (1908). 8. 20-IntevpreUtloa 
and scope—" Debt.” 

Payment does not cease to bo made by an agent 
because the actual handing over of the money is 
done by some menial servant under his orders. 
(Dauwls. A./ 0.). Ram Kish AN D.vs o. Shvam 
SUNOSB LAL. 61 I.G 918 = 6 OLJ 115= 

A I R. 1921 Oudh 29. 
— S. 2D— Certification of payment. 
——Cerliiication of part- payment after expiry of 
time— When revives limilitioH. 

Mere payment by the judgment-debtor of a cer- 
tain amount towards part saiisfactiou of the 
decree, c-iriifiod after the period of limitatioa for 
exeoutiou, cannot revive limitation unless it is 
made towards interest as such or towards princi- 
pal. and the fact of such ptyments appears in the 
hand .vtibing of the judgmeiit-debbir. {Rupchand 
Bilaramand Lobo, A.J.Cs.) IvHiMANMAL o. Asa- 
MAL. 101 I 0.796= A I.R. 1927 Bind 263. 

'ertification not necessary. 


n 


Tf the deoreo hold<-r, when applying for 
exooutioQ. wishes to roly upon S. 20, the fact that 
he has nob certified the payment, until making his 
application, is no objbajle. 3l C.O 3)8, R’f. {Jack- 
son, /,). NABAYANA N.4IR v. IC. RAMtN Mair. 

82 I.G. 743 = 20 M L W 190= 
1924 M.W N. 674= A I R. 1925 Mad. 131. 
——Part-vaymeyit entered in execution petition— 
Limitaticn extended. 

If the part- payment of a docroo amount is entered 
in an execution petition presented within throe 
years from the date of such alUged payment, it 
amounts, if the fact of payment is proved, to a 
certificate of payment under 0. 21, R. 2 and 
will operate to save limitation under S. 20 of 
the Limitation Act. 43 Cal. 207, Ref . Foil, 
{^oli Sugar , J .) . PATTU u. NvNAKCHAND 

75 I. C. 1029= A I R 1924 Lah. 676. 

' —Part paymeni and cerlifi:ation muU be before 
execution is barred. 

Payments may be certified in the application for 
execution of the decree. The p .rt piviueuts and 
the oertifioation must, however, be made before the 

application for execution is birred 

Although the decree holder may either apply to 
certify payment before the (•xccution or i^^y 
so in his aoplication for execution of the dsocee, 
the provisions of S. 20 are in no w.iy affoebed. 

43 0 207 ; 46 0. 22 ; 22 O.W N. 325 ; 23 O.NV.N. .320; 
20 0. L. J. 131. Fall. (Chittenea and Suhra- 

wardy, JJ ). MadaN MOlANu 

64 I.G. 72 = 35 C.L.J. 588 = 26 C W N. 534- 

A I.R. 1921 Cal. 643. 

— S. 20 — Interpretation and scope—" As such. 
——The words " as such " in S. 20 must mean 
that there must beat tho time of payment some 
mention that the payment is wholly 
interest. {Afacleod. C.J. and <^oyajee, J.). WAR 
MASJI U. HAJRAT YARKHAN. 96 1.0. 3U- 

23 Bom L.R. 369= A.I.R. 1926 Bom. 423. 

Uean towards interest. , 

The words " as such " in S. 20 mean that the 

payment must be made on aooouab 

which faet may bo proved from aS may bo 

of the oase from whioh payment as *;? 

distinctly inferred and ^ “ *OHOLA 

deuce. (Suhrawardy and Duval, 

BUNDARI t). DOMAN SONDAm. ^ ^ Cal. 180. 

—3. 20 -Interpretatlon and 

Includes money payable ^ 4 a his 

knowing how to write— Payment 
own handwriting. 


24go> 




CIVIL, OBI 




[NAL AND BEVBNUB 


LIMITiTIOK ACT (1908), B. 20— Inteippetatlon 
aod scope — *' Decree-” 

The word ” debt ” inolades money payable un- 
der a decree. In the case of a person who knows 
bow to write the payment muet appear in that per- 
son’s own haodwriting and he cannot be allowed 
to adopt by mere signing, any writing made by 
somebody else as in the case of an illiterate man. 
88 Mad. 498 ; 26 Bom. 246 and 23 Cal. 546 (P.B.), 
Bal. on. {Uawig Bn and Brown, JJ.). MAUNG 
TUN HLAINQ V. U AUNG G7AW. 

A. I. B. 1930 Bang. 64. 

—8. 20 — Interpretation and scope—” Decree.” 

- Includes a preliminary decree — Payment 
exte7ids time for applying for final decree, 

A decree for tho purposes of S. 20 means, not 
only a final decree capable of execution bat also a 
preliminary decree for sale and such a preliminary 
decree constitutes a debt payable by the jadgment* 
debtor within S. 20 (2) Explanation. The time 
may be extended fi>r an application lor a final 
decree under either S. '9 or S. 20 in a fit case. But 
the payment in order to extend time must satisfy 
the requirements of S. 20, 42 Mad. 52, Ref. {Dalai 
and Pnllan, JJ.). BALDEO Sahai y. JAPAE 
HUSAIN. 98 I. C. 818=49 All. 147 = 

29 A. L. J. 1S4=&.I.R, 1927 All. 189. 
— S« 20— Interpretation and scope — Extension of 
period. 

Time from date of payment. 

Section 20 applies wh>>re the cause of action has 
already arisen and the plaintifi is seeking to have 
a fresh period of limitation computed from the 
time when a payment whs made by the debtor. (Dos 
and lifacplierson, JJ.). MUNDO SlNOH t>. MAHAN 
TH Krishna Datal Gir. 78 I. C. 98= 

1924 P.H.C.O. 67= A. I. K. 1924 Pat. 439. 

29 -Interpretation and scope —Instalment 
bond. 

Time runs from date of default — Oral evi- 
dence of payments made admissible. 85 P B. 1913, 
Not foil. iShadi Lal,C.J.and Le Rossignol, J.). 
KAND Lai, V. AKEI, 89 I.O. 294 = 

26 P.L.R. 326=6 Lah. 163= 
A.l.R.ig2S Lab. 394. 
—8. 20— Interpretation and scope—” Makes the 
payment.” 

— — — Not necessarily mean person physically making 
payment. 

The intention of the Legislature in enacting 
S. 20 appears to have been that a debtor should 
not be bound by tho payment of part of the debt 
nnlesB the person who in substance, though 
perhaps not in form, made the payment has stated 
in writing that suoh payment had been made. 
The words ” makes the payment” in 8. 2C do not 
necessarily mean the man who physically hands 
over the money. 26 Bom. 246, Ezpl.; 28 O.W N. 
330, Foil. {Page, J.). Bameomab Sheo UHAND v. 
Kandrah PODDAR. 94 1.0. 697=83 Qal. 163= 

A.I.R. 1926 Oal. 510. 
— S. 20— Interpretation and scopo— ” Payment.” 

'Actual parsing of money unnecessary — Agree- 
ment that creditor should credit amount preoiously 
due by him to debtor — Payment sufficient. 

It is unnecessary under 8. 20 that money should 
actually pass, for a settlement of account may be 
as effectual as a real payment. In fact, a trans- 
action, whereby the parties agree that an amount 
previously due by the creditor to the debtor shall 
bo treated as amcuut paid by tho latter to the 
former Is in subetanoe identical with a transaotion 
.where the debtor receives actual payment and 
le^ys ^e WBonnb book to the oreditox. (SamMam 


LIMITATIOH ACT (1908), 8. 20-HaodvHtlBd. 

and Venkatasubba Rao, JJ.). MabINA AM MATl Vi 
SUNDRATYA. 117 l.C. 124= A.X.B. 1929 Had. 438« 
— S. 2d— Interpretation and soope— Redemption. 

Section not applicable. 

Section 20 applies only to eases where the suit ie 
for the recovery of a debt or legacy, and does not 
operate to enlarge the period allowed by law to the 
mortgagor to redeem his property. 26 A. 167 * 
37 P.R. 1883, Ref. {Moti Sagar, J.). PiBOZE EBAN 
V. RANHIYA RAM. 781.0 617=6 L.L J. 194= 

A.I.R. 1924 Lah. 484. 


— 8. 20— Handwriting. 

Money order coupon in handwriting of debtor- 

sufficient. 

Where the money order coupon which requests 
the credit of the sum sent towards the debt is ia 
the handwriting of the debtor, the writing amounts- 
to the fact of payment appearing in the hand- 
writing of the person making the same as required- 
by S. 20, .and fresh period of limitation should be- 
oompntad from the date of the payment. A.I.R. 
1926 Cal. 510, Foil. {Dalai. J.). Ram Sabup v, 
Mahomed Ubaidullah Khan. 


1930 All. 123. 

Cheque-Body wr%iten by somebody—Signalura- 

by deblor—Suffiieient. 

The signature of the person making the payment 
on the cheque is a sufficient compliance with the 
proviso to S. 20, althongh the body of the cheque 
might be written up by a different person. 28 Cal. 
646 (P.B.); 85 Cal. 818; 38 Mad. 438; 41 Bom. 166,' 
Dist. {Kill want Sahay and Adami, JJ.), Kbsabi 
CHAND GHOB 1>. MUKTEWAB TRIQUNAIT. 

air. 1930 Pat. 372. 

' Illiterate debtor— Affixing mark— Sufficient. 

It is sufficient to give a fresh starting point in 
the ease of an illiterate debtor if the endorsement 
laohiug the fact of payment is followed by a mark 
of the illiterate debtor. 23 Bom. 262; 41 Bom. 166 
and 38 Bom. 438, Foil. {Patkar and Baker JJ\ 
HABI GOVIND V. GANGUBAI. 109 I.o’ 702= 

82 Bom. 356=30 Bom L.R. 500= 

„ , , . A.I.R. 1928 Bom. 417, 

Endorsement by other than the maker— In- 

sufficient. 

In tho absence of a mark by tho debtor himseU 
under the endorsement, the clear words of S 20> 
requiting the payment and the handwriting to be 
made by one and the same person are not complied 
with by an endorsement by another person at the 
instance of tho person making tho payment 
28 0.L.J 222. Foil; A.I.R. 1921 Pat. 476, Dis/Trom 
{Zafar 4i» andDahp Singh, JJ.). Qanqa RAm^’ 
Nikka Singh. 108 I.C. 727=29 P.L. R. 438= 

„ A.I.R. 1928 Lah. 157 

— Payment must appear »n the handwritina of 

the person maktng the same. ^ ■' 

Under the proviso to 8. 20 a fresh period of limi- 
tation cannot be computed from the time when the 

|pe“rB irthe“atdwrK?rgo^^^^^^ 

d“Ww 

SnfrV in the hand of debtor^s offiic^--^iiditor 

concurring— Sujffic*ent. "" 

Where the payment was made bv the 

throogh the hand of hie officer NasirLdia and toe 
entry was made in the following form i? 

and Nuairuddin Pramanik ” through aelt 

hi. ooekki,. Wh«, h« 
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LIMITATION ACT (1908). S. 20— Handwriting. 

with tho mutual consent of the creditor and the 
debtor, the only two persons interested neither 
of them can he permitted to repudiate the entry to 
the prejudioo of the other. {Mookerjee and 
Choizner, J J .). GULJAR MANDAL v. SARIMAN 

MandaliNI. 72 I. C. 692=36 C.L.J. 2^8= 

A.I.R. 1923 Cal. 71. 

Illit^raU debtor — Another can endorse. 

It is sufficient compliance with 8. 20 of the per- 
son making the payment, being illiterate, gets 
another to make the endorsement on his behalf. 

7 Mad. 55; 7 Mad 76 ; 28 Bom. 262 ; 8 W. R. 513 ; 

185 P.R 1883 ; 23 C.W.N. 930 and 26 Cal. 246. 
Disc. {Jwala Prasad, J.). SRI RAM 8INGH u. 
KASHI MOLLAH. 62 I. C. 644 = 

2 P. L. T. 355= A. I. R. 1921 Pat. 476. 

— 8 . 20 — Joint liability. 

Some descendants of deceased mortgagor mak- 
ing payment— Others divided before payment — If 
bound. 

Payment of interest made by some of the descen- 
dants of a deceased mortgagor binds also the other 
descendants oven though these latter were divided 
from the family before the payment was made. 
Section 2l (2) cannot save them because the cate- 
gories mentioned in that section ate not merely 
illustrative, and it does not cover oases relating to 
00 -heirs and other persons who derive their liabili- 
ty not from direct contract with the promisee. 
40 Mad. 698 ; A.I.R. 1921 Mad. 102; A.I.R. 1929 
Mad. 419 and 17 I.O. 619, M o» ; 14 I. C. 128. 
Not foil. {Curgenven, J.), LOKANDHA NAIKO v. 
"Lokhono NAIKO. A.I.R. 1930 Mad. 738. 

Payment by principal— No fresh starting point 

against surety. 

The liability of the surety is not saved from 
the bar of limitation by the payment by the 
principal. 28 Bom. 248 and 21 M.L.J. 455, Foil, 
105 P. R. 1919, Not foil.-, 24 M.L.J. 66. Ref. 
{Wallace, J.). Govindaraja Mqdali v. Samara- 
PUBI CHETTIAB. 120 I C. 576= 

A.I.R. 1930 Mad 112 . 

One co-mortgagor, making payment, keeps 
mortgage alive. 

Payment of interest by one of two mortgagors 
keeps alive the mortgage and not only the personal 
liability of the person who actually pays interest. 

8 A. L. J. 605, Dist. IBinerji and Kendall, JJ.). 
Ghasi Khan u. KisaoBi Ramanji. 

119 I.C. 437 = 1929 A L.J. 846= 
A.I.R. 1929 All. 380. 
-Qnc mortgagor not signing endorsement— 
Payment and endorsement by others— No authorisa- 
tion to sign. j 

Where an endorsement on a mortgage deed is 
not signed by one of the mortgagors and there is 
nothing on record to show that those who signed the 
endorsement were specifically authorised for that 
purpose the mere fact that the payment of the 
money enures for the benefit of all the mortgagees 
cannot constitute a specific authorization to sign 
the endorsement on his behalf within the meaning 
of 8. 20. {Ramesam and Jackson, JJ.). THAYAMMAL 
V. MOTHUKDMABiSW AMI CHETTIAB. 

121 I.C. 858=30 M.L.W. 677= 
A.I.R. 1929 Mad. 881=57 M.L.J. 988. 

Payment of interest by one of co-heirs of a 

deuased Muhammadan— Limitation saved agasnst 

other co-heirs. . . 

A payment of interest due on a promissory note, 

executed by a deceased Mohammedan, by 
his oo-heits is effeotnal under 8. 20 to save limita- 
tion against other oo-heirs also, because what o. 


LIMITATION ACT (1908), S. 20-JoIiit liability. 

requires is only that the payment shouM be made 
by a person liable to pay the debt. 24 M L.J. 66‘ 

40 Mad. 698 ; R addon v. Morsey, 44 E.B. 622 
A.I.R. 1927 All. 209; A.I.R. 1926 Cal. 150. Rsl.on, 
61 P.L R. 1917, Disf. {Thiruvenkatachariar, J.), 
NARASIMHA RAMA AITAB v. IBRAHIM. 

118 I.O. 302= 1922 H.W.N. 146= 
29 M.L.W. 789 = A.I.R. 1929 Had. 419 = 

56 M.L.J. 630. 

—One of three co-morlgagees joint with his son— 
Son taking lease of the mortgaged property and pro- 
mising to pay rent to mortgagees but appropriating 
rent himself — Appropriation by lessee amounts to 
payment to all the co-mortgagees. 

A mortgagor mortgaged his property with three 
mortgagees fora certain sum. Later on the mort- 
gagor leased out the mortgaged property to a 
lessee who was put in its possession. The mort- 
gagor authorized the lessee to pay out of tho net 
prodts interests and principal towards the 
mortgage-debt to tho m^rtgageoB. Tho lessee was 
the son of S. one of the mortgagees forming a joint 
Hfndu family made with him. The lessee made 
payments to some of the mortgagees and aoknow- 
ledgid liability under the mortgage deed. One of 
the mortgagees did not get his share, 

Held, that the lease must be deemed to be in 
favour of tho joint family of H and his sons and 
the receipt of rents aud profits by the son would be 
tantamount to a payment of interest and principal 
to Hand hence to all the co-mortgagees within 
8.20, it being immaterial whether ho did or did not 
subsequently distribute it amongst all tho mort- 
gagees. (Sulaiman and Kendall, JJ.). GAYA PBA8AD 
V. BABU Ram. 110 I. C. 561=26 A. L.J. 722= 

A.I.R 1928 All. 387. 

•Mortgage — Part-payment— Endorse^nt by 
karta of joint family —Fresh period of limitation 
begins. 

The karta of a joint family is the agent of the 
entire family duly authorized to make part- pay- 
ments on behalf of the family and when he makes 
a part-payment towards the satisfaction of a 
mortgage bond, tho suit brought by mortgagee with- 
in 12 vears ''f the part-payment, but after 12 years 
from exeou ion of the mortgage bond against joint 
family on Uat bond, is not barred by limitation 
under S 2^. as fresh period of limitation begins to 
tun from his endorsement. 37 Cal. 461; 31 O.LX 7 
and 19 C.W.N. 860, Foil.; 25 Mad. 220. Dist. {Das 
and Allanson, JJ). Bajbangi Prasad v. Kesho 

Singh. 109 LC. 

A.I.R 1928 Pat. 156. 
— —Payment by one of the mortgagors extends 

Every mortgagor is liable for the entire debt 
secured by the mortgage, so payment by one of tne 
mortgagors comes within 8.20 and period 

against all and not only the payer. A.I.R. Ujo 
Cal. 150 and 41 All. 111. Set. on. {Dalai and 
PuXlan, JJ.). iBBAHtM 0. JDGOISa PBA9AD. 

99 I.C. 424= A.I.R. 1927 All. 209. 

Payment by one of the co-mortgagors— Extends 

time against others. , , ,, 

The expression " person liable to pay does no 

mean the entire body of persons liable 

debt hut every person liable to pay 

Under the law every mortgagor is liable for the 

entire debt seouted by the so payment 

by one of the mortgagors comes within 

{Suhrawardy and Duval, JJ.)- *0 774 - 

V. DOMAN SDNDABI. ^ ^ ^ 1926 0111. 150. 
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lilMlTITIOH iOT (190B), S. 20— Joint liability. 

_ -PaymsTit by principal — No sauin^ again&i 

The payment of interest by the debtor within 
dlxoitatlon under S. 20 does not give a fresh start' 
ing point for limitation against the surety. 
iPrideaux, AJ.C.), Seth Abdeali o. askaran. 

84 I.G. 199^20 N L.R. 140^ 
A.I.R. 1924 Nag. 411. 

^7'oinf debtors— Payment by one by authority 


•and in presence of the other — Signature of the other 
•affixed — New period of limitation begins. 

Where two persons are liable on a debt embodied 
in a Khata and they make payments towards the 
rsatisfaotion of the debt, then it should be absurd 
to suppose that the law requited that it would be 
necessary that both persons should make entries In 
the creditor’s book. Where defendant No. 1 
■authorised the 2ad defendant to make payments 
towards the reduction of the joint debt and signi- 
fied that authorisation not only by being present 
when the payment was made but by signing under- 
neath, 

Beldf that olearly amounted to an acknowledg- 
ment, that the liability was continuing and a new 
Milod began againat both, {^acleod, C./. and 
Crump, J.). Devi Chand Ohatbaji V. jamsobtji 
Shapubji. 74 I.C. 302=25 Bom L.R. 354= 

A.I.R. 1923 Bom. 369. 

<—8. 20— Mortgagee in posseislon. 

Receipt of rent relating to portion of mort- 

,gaged property saves limitation against entire pro- 
j»erty. A.I.R. 1921 Bom. 437 and A.I.R. 1922 
Oal. 114, Rel. on. {Wasir Hasan, Ag. G. J. and 
Misra, J.). Mata Dinv. iptikhar HusAin. 

118 I.C. 835=5 Lack. 53=SO.V.N. 398 = 

A.I.R. 1930 Oudh 178. 


• 'Simple mortgage — Sttfisequenf usufrxictuary 
•mortgage sn discharge of — Enjoyment of usufruct — 
•Does not amount to payment of interest towards 
simple mortgage. 

A executed successive mortgages to B and C, 
and subsequently mortgaged portions of the pro- 
perties usufruotuarily to B in discharge of the 
prior simple mortgage to Bunder this mortgage. 
B was entitled on dispossession to sue for the 
amouiit and recover the same from the properties 
•comprised in the first mortgage. On dispossession, 
B sued to enforce his first mortgage C who had 
■aued on his mortgage and purchased some items 
.zesUted B's right, 

Held, that the enjoyment of the ueufruct under 
the nsofruotuary mortgage did not amount to a 
payment of interest due under the simple mortgage. 
•W Oal. 627 (P.O.). Bel. on. [Dalai and PuUan, JJ.). 
MT. ANPOBNA K.UNWAR V. RAM PADARATH. 

lOOI.C. 670=49 All. 430=25 A.L.J. 353= 

A.I.E. 1927 All. 417. 
■ —Possession mortgage-^Mortgagor sn possession 
•under lease— Payment by mortgagor of Government 
revenue payable by morlgagee—Sufficient payment. 

In a case of a mortgage with possession where 
•the possession of the property is with the mort- 
-gagoz under a lease by the mortgagee, payment of 
Government revenue by the mortgagor out of rent 
payable to the mortgagee, according to the terms of 
■the deeds of mortgage and lease, oomes within 
<8. ao (2) and amounts to receipt of rent by the 
tlandlord as mortgagee. [Krishnan and Venkata- 
’Wbha Bao, JJ.), Bbessa Mhnon v. Abdul 
^BAHlMANi 97 1.O. 911= A.I.B. 1996 Had. 1061= 

filH.LJ.aie. 


M. 


LIUITATION ACT (1908), S. 20— Papt payment 
of principal. 

Receipt of rent, 

Ths receipt of rant mentioned in sub-S. 2 is not 
subject to the conditions muntioned in sub-S. 1. 
(Srisknan and Venkatasubba Bxo, JJ.). EbbSSA 
Meson v. ardul Rahiman. 971.0. 941= 

A.I.R. 1926 Had. 1061 = 51 H.L.J. 378. 

Ijara lease— Ijardat allowed to hold over after 

expiry of lease and to receive produce in lieu of inter- 
est — ^Limt^fton is extended. 

Where after the expiry of an ijara lease the 
ijaradar was allowed to continue in possessLoa of 
the land and to receive the prodjoe of land in lieu 
of interest payable on the Zuripeshgi and on being 
dispossessed from the land he sued to reoovec the 
Zuripeshgi, 

Held, that the receipt of pcoduoe in lieu of inte- 
rest fell within S. 20 (2) and eaved limitation. 
24 Bom. 493; 29 Mad. 234, Rel. upon. {Boss, J.). 
Eoujdab Sinoh V. Baud Mahton. 72 I.C. 492= 

A I. R. 1924 Pat. 169. 

■Period not extended in favour of mortgagor. 
Held, that S. 20, aub-S, 2 extends the period of 
limitation in favour of mortgagee but not in favour 
of mortgagor, {^aeleod. C. J. and Goyajee, J.). 
bhagwan GANPAT V. Madhav suaneab. 

70 I.C. 906=24 Bom. L.R. 713= 
Bom. 1000= A.I.R 1922 Bom. 356. 

Receipt of rent by mortgagee, is a payment 

within Cl. (L). 

Section 20, sub-S. (2) of the Indian Limitation 
Act does not refer expressly to the intention ol the 
party who receive the rent or produoe and may 
well be construed to apply wherever mortgaged 
land is, in fact, in possession of the mortgagee. 
In suoh an event the receipt of the rent and pro- 
duce of the land may be deemed a payment for the 
pnrpoae of sub-S. (1). {Hukerjee and Panton, JJ.). 
BAMA CHABAN OHAKRABDRTYv. NimAI MANDAL. 
64 1.0.903=35 C. L.J. 58= A.I.R. 1922 Cal. 114. 

Mortgagee's for money— Possession within 

3 yeors of suit— Suit in time. 

Where the mortgagee filing a suit under S. 63 of 
theT.P. Aot was in possession of the mortgaged 
property till within S years of the date of its suit, 
S. 20 of the Limitation Aot will apply and the suit 
is within time. (Lindsay, J. C.). Mahadho 
TBwabiv. Sitla Baehsb Bimqb. 69 1,0. 408 = 

8 O.L.J. 660=A.I R. 1922 Oudh 102. 

Enjoyment of produce by mortgagee— Time 

extended. 

Time runs from expiry of mortgage term but Is 
extended ao long as mortgagee enjoys produce in 
lieu of interest. {Macleod, C.J. and Shah.J.), 
VlTHOBA MAHIPATI V. BALAKBISHNA SAKHARAM 
63 I. C, 234=45 Bom. 1206=23 Bom. L.R. 829= 

4.I.R. 1921 Bom. 437. 
— S. 20— Papt-payment of prlnolpal. 

"‘Payment not in writing of the maker— Defen-- 

dant 3 admission of claim does noi sans limitation 
Under proviso to 8. 20, in the oase of the part 
payment of the principal of the debt, the faot of tho 
payment must appear in handwriting of tho person 
^klug the same. The faot that one of the dofen- 
dantB admittdd tne claim does aot affaok the lenl 
question. (Neave and Hendall, A. J. Os.), Mt 
MOHAHYA V. PANNA LAL. 72 i n ftM- 

11 0. L. J. 613= A. I, R. 1929 Oadh 34. 
— — JItMt be in handwriting of debtor. 

Limitation under S. 20 oannot ho extendnd 
loss the payment towards the prlnolpal Is in the 
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limitation act (igOB), 8. 20— Put-payment 

of principal. 

handwriting of the debtor. (Couffa, J.). Ambiea 
Prasad u. Gaya Loan Officb, Ltd. 

A. 1. R. 1922 Pat. 443. 

Wriiinq need show only foci of payment. 

The writing iti.^elf need not sh >w that the pay* 
ment is m .de \u part payment of tbo principal. It 
is tbo fact oi tbo paymoot wbioh should appear in 
the handwriting of thi* person making the same. 
{Piggott and Gokul Prasai. JJ.), CDR’-ENDAR v. 
Abdul Hamid. 59 I. C. 941 = 43 All 2I6 = 

A.! R. 1921 All. 335. 

Here sianainre of payer appended to statement 

of paymejit witten by another not enough where 
payer is literate. 

In case of p.trt p:tyment of principal where the 
prayer is liti rate the condition in S. 20 that the 
fact of paym.=-iit must appear in the handwriting of 
the person making the payment is not satisfied by 
a mere signature by him bsing appended to a state- 
ment of the fact of payment written by another 
person. {HalUfax and liot>al, A. J. Cs.)- R. B. 
BISHESHVVARDAS U MADflO RAO. 62 1.0.297 = 

17 N L.R. 40=A.I.R. 1921 Nag- 46. 

—3 20— Payment and appropriation towards 

Interest. , 

Wiping out old balance and adding interest to 

principal-ifust be byagreementofpirlies—Onginal 
agreement not suificient for every future addinon. 

In cases where both parties agree to wipe out the 
previons balance and add the amount of interest to 
the principp.Uo as to make ita new debt, it may 
bo conceded that such an act may amount tD pay- 
ment of internist within the moamug of S 20 But 
such addition of interest to principal must be the 
result of au agreemeut between the patties on the 
date of such paym.- nt If either the creditor or 
the debtor by bituself goes on adding interest to 
Principe in his own books, even tbe same may be 
in pursuance of au agreement originally m ide be- 
tween parties, there would not bo each time this is 
done a fresh payment to the creditor so as to ex 
tend the period of limitation under S. 20. 
24 Bom, Bom L. R 482 ; 9 0 C. 221, ^/. 

Kendall, JJ.) ^ARAm n. RxM 

rIritp 123 I.C- 820=1930 a. L J 5o2= 

SARUP. a. I. R. 1930 All 437. 

paumenf. cxjiressly towards interest— ^riling 

not necessa' y-If not express payment is towards 
principal— WJum writing in the hand of the maker 

^ Sectior^b provides for cases in which a payment 
towards intere-it or a pa> ment towards principal 
may be proved to save Huiitation If there has 

been nothing in fho handwriting of tno ‘i^htor 

required by tbo proviso, the only way in which the 
creditor can show, that it is open to him to the 
payment to «ave limitation is 

the time it was made it was ft 

accent' d as a payment towards interest. If it was 
BO made it does not come within the proviso and 
no writing is necessary But if there is no ques- 
tion of the payment being proved to have been 
made towards inter-.st at tbe time it was m.de 
then it must bo treated as a payment towards 
principal, in which caso the fact of the 

the M tbe payment IB towards the 

principal, must be recorded m 

tbo debtor. This is <he meaning of the words 

“paid as such” in the fir.t A® ^ 

A T R 1021 All. 335. Bel. on\ 9 Bom. L. R. 18^^^ 
I)ist.-, G M.L.W. 799 and 9 Mad. 271, Bef. {Boys and 


LIMITATION ACT (1906), S. 20— PaymeBt mud 
appropriation towards interest. 

King, JJ). M. B. SlNQS AND CO. v. SiRCAB ANI> 
Co. 1930 A.L.J. 390=A.1.R. 1930 All 892. 


— .Tfoney paid on general account — Uoi paid f or 
interest. 

If mmey is piid on a general account without a 
definito appropriation on the part of tho debtor, oo 
part of the money can be said to have been paid for 
interest “ as such.’* A. I. R. 1929 Oudh 479, Foil. 
(S»-i»astava and N^anavully, JJ,). LALJI v. Ghasi 
Ram. 70 W N 420= a I. R 1930 Oadh 287. 

.Vo sfipttfa^iou for interest — Payment not in 

handwriting of person making time cannot run. 

Where in tho hatehitta no stipulation for inte* 
rest is made, auv payment made muit bo deemed 
to be towards part-payment of the principal and if 
such payment does not appear in the handwriting 
of the person making it. time cannot run from the 
date of tbe payment (B B Ghose, J.). KALI 
KUMAR y. Pr.anball^b Banikya 

4i C.L J. 371= A I.R. 1929 Cal. 432. 

Payment after expiry of limitation— Suit not 

filed as Court closed for vacation — If lime extended. 

Whi re interest was paid after the expiration of 
the period limited for payment on the bond but 
during the period of the Civil Court vacation and 
where no suit was instituted ou the day that the 
Court re opened, 

Held, that a fresh period of limitation could not 
be oomputed, as interest had not been paid before 
expiration of the prescribed period. 26 Bom. 782, 
Foil ; 15 Bom. L R. 348, Diss,from\ A. I.R. 1927 All. 
114, Di,f. ifiia.'jin. C. /). DEBENDRANATH ROY tJ. 

Kartic Prasad Das 114 1. C 493= 

35 Cal. 1210 = A.I R. 1929 Cat 68. 

Intention of payment towards inlereet— Proof 

necessary. 

The payment made by the debtor must have been 
made with the intOdtlon thitit should be paid to- 
wards interest and there should be somethiog to 
indicate that intent! >n. Thera mu^t be a definite 
specification by tho debtor, since appropriation by 
the creditor is not such an indication 91 4^ 

and A. I R 1926 Bom. 423, Foil. {Mackay, J ). 
CHINN.ASWAMY K.\V[RAYEB V. PBRIATRAMBI 

BUTI.ER. 1 17 I C. 793= A. I.R. 1929 Mad. 811. 
^.—Payment on gnieral account— Hot payment for 
interest~<)Tdinary law of appropriation does not 

rule enacted in S 20 is wholly independent 
from tho rule that in ab'^enoo of defined appropria- 
tion monev received in respect of a debt should be 
at first aoplied in payment of interest and then in 
payment of tho capital Payment of interest must 
bo made “ as such ” and money paid on a general 
a-'oount without, a defined appropriation on tne 
part of tho debtor cannot behold to have been paid 
for interest *' as such ”. 3 Bom 193 ; 31 ^95 . 

19 1.0.825: A.I.R. 1925 Cal. 1030 
Hasan a7idPuUan.JJ.). Narain Das n. Chan 

Ko.n. >20 0 

Approprialid by credit^ tom^irds 

sufficient— Payment expressly for interest by debtor-- 

The creditor is entitled if the debtor makes no 

stipulation at the time ho makes 
credit the payment in such a way as would be mow 
profitable to Mmself. He has a to appropriate 

a payment made in a general “^“er towards 
L?e8t due to him. But the creditor oanpot by bin 
own action and without any aot of volition on in 
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LliUTJLTlOH ACT (1908), 8. 20~Payment and 
appropriation tovards intoreit. 

part of the debtor start a freeh period of llmita- 
(loD. Under S. 20 the debtor miiat make the pay 
ment of interest definitely aa interest and it is the 
got of the debtor which gives limitation a fresh 
starting point. 81 All. 495; 24 Bom. 498 and 
2 U.B.R. 80, iJel. on ; A.I.R. 1922 P.C. 26 and 
44 and A.I.R. 1922 P.C. 233, Re/. {BagtiUy, J ). 
U BA GYI V. U than KrAUK. 120 i.O. 897* 

7 Rang. 822* A.I.R. 1929 Rang. 339. 
— — Pflj/meni of interest must be proved— Creditor's 
admission of receipt not of much weight. 

When a creditor oomes into Court with a claim 
which is capable of being regarded as a stale or 
time-barred claim, it is to bis interest to make 
allegations which would save the claim from the 
bar of limitation. Having this view, the mere fact 
that the statement of receipt of interest is against 
the pecuniary interest of the person making the 
admission cannot beregardtd as of great weight. 
Before the Court can bold that there were these 
payments of interest it must be satisfied that those 
payments were actually made. {Srinivasa Aiyan- 
gar and Curgenen, JJ.). ammalu AMUA v. Naba- 
tAnan Naib. Ill I.O. 210=91 Mad 949= 

29 M.L.W. 460* A.I.R. 1928 Had. 809. 

■ General payment — Appropriation towards >n- 
terest by creditor-^laim not saved. 

Section 20 seems to contemplate a person liable 
to pay the amount and the interest making the 
payment and paying it for interest as such, and 
it has been repeatedly held by all the Courts in 
India that if a general payment should be made 
by a debtor, and a creditor should appropriate a 
portion of it towards interest, that would not 
amount to any payment by the debtor of interest 
as such and would not have the effect of saving the 
claim from the bar of limitation. Topham v. Booth, 
(1687) 35 Oh. Dn. 607, Disi. {Srinivasa Aiyangar 
and Curgenven, JJ.). Aumalu Aai&lA v. Naba- 
TANAnNaib. Ill I. 0.210*81 Mad. 543 = 

26 M. L. W. 460*1. I. R 1928 Had. 809. 

"■ — Agreement as to appropriating towards interest 
first— General payment and appropriation by creditor 
—Shves limitation. 

Where aooording to the terms ot a mortgage, 
any payment made by the mortgagor was to be 
appropdated first to the interest due and the 
hmanod to prinolpal, a general payment of debt 
and its appropriation by oreditoz acoordiogly 
saves limitation If interest is due at the date of 
payment and the payment does not cease to be 
payment of interest as snob merely .beoause over- 
due interest is treated under the. ^eed as principal 
for the purpose of oaloulating intorest. 31 All. 965, 
Bist.; 48 I.O. 619, Foil. {Krishnan and Venkata- 
^ba,. Boo, JJ,). KaUTTlVBNTI PBBBAJO V. 
BABBBLLA'BAPIBBDDI. 09.1.0.694= 

28H.L.W. 69=A.I.R. 1927 Had. 284. 

^Jnfenf«on of debtor to pay towards interest 

be proved— Appropriation creditor not sufii- 

ScotionSO oomtemplates that the debtor has paid 
the amount with the intention that It should ito 
paid towards intorest and these must he som^thiSg 
'to indloate such ui'ihteotlon. The mSre aputoprib^ 

•tlon by the otedltdr of these payments to Intnesl 

Ismot enoh An indioatlon as would enable Court to 
hold that the payments were made towtoda Interest 

«Staaolf.b7-the 'debtbri*^8l’ Alb496i foK. ' - ' 

s^henthars' Isw^ing' to^Show-ior 

^tdwa^%- ’ d^; W 
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LIHITATIOM ACT (1608). 8. 20-P8pmeut ■nd 

appropriation towards interest. 

Court is entitled to asoeitain the truth from the 
evidence. 44 Cal. 567, Foil. {Curgenven, /,), 
BAVDBI YEBBANNA V. HPDBAGADA CBENDBAHt 
MA. 98 1. 0. 281*A.1.B. 1927 Had 110. 

Ttrms of mortgage and conduct of parties — 
Inference may be drawn. 

The terms of the mortgage and the appropria- 
tion of payment to intereet by the creditor, and 
the conduct of the parties might be taken Into 
account so as to raise the inierence that payment 
was made as such, that is to say, as intorest. 
81 All. 205, Foil. {Walsh and KanhaiyaLal, JJ.). 

Bandbu Singh o. Katastha Cobpobation, 

OOBABBFUB. 98 I.O. 29f = A.I.R. 1926 All. 329. 
— “ ■ Whole amount paid— Interest also paid. 

Where the amount paid was the whole amount 
which was due, both prinoipa] and interest, it is 
impossible to draw any ether inference than that a 
psit of that sum was paid aa interest. {Walsh and 
KanhaiyaLal, JJ.). BANDBU SlNGHo. KatastHA 
Cobpobation, Gobabhpub. 98 I.C. 295 = 

A. I. B. 1926 All, 329. 

• Court can find on evidence whether payment 
made was for principal or interest. 

Where payments are made for the debt, but there 
is nothing to show whether they have been made in 
respect of the principal ot interest, the Court is 
entitled to find out on the evidence for what puz- 
pose the payments were made. 44 Cal. 567, FoU 
{Suhrawardy and Duval, JJ.). AOHOLA SUNDABI 
V. DoUAN SUNDABl. 90 l.Q. 77 a= 

A.I.R. 1926 Cal. ISO. 

-Section 20 mandatory— Payment must be made 

by person liable or his agent— Appropriation by 
creditor— Not sufficient. 

The words of S. 20 are mandatory and interest 
must be paid assuob by the person liable to pay 
the debt or by his agent. An appropriation by the 
creditor to interest is not such an Indioatlon as 
would enable a Court to hold that the paymants 
were made towards interest. (19)4) M. W N 
910 : 31 All. 495 and A I.R 1924 Mad, 133, Sel on 
{Odgers, J.). Mdbal NaidD v. VIBABAMI ReddJ’ 

97 1. C. 384 = 1926 H. V. H. 8&a= 

^ A.l.B. 1926 Had. 902. 

-Payments towards debt—Denied by debtor— 

No evidence let in,— Court may presume payments. 

Where a debtor makes a payment, and the deote^ 
holder relies on it as saving limitation as having 
been made towards principal and interest but the 
debtor denies the payment altogether and offew no 
cyidenoe to snpporthia allegations, the Court Is 
entitled to presume that toe payment was made 
towards principal and interest. 8l All, 495, 
[Jackson, J.). B; SUBBATTA t>. I. GANGatyA • ’ 

92 1.0. 687=22 H L.W. 827^ 

_ A. 1. R. 1926 Mad. 183 . 

Payment must es:pressly be towards interest-^ 

General lau; doss not ^pply. 

Under 6, 20 payment towards interest mdrt 
expresaly be towards interest; It has nolhing to 
do with toe general tight of the creditor to an- 
propriate money either towards interest or tovraroa 
principal. (Subraioardy and Cuming, JJ.). Maha- 
UAJD RAMItr i V. AHUAD Alil. ‘ - 87 I.c. 7dQa 

* 1W8 Cal. 1630. 

Pact that snfsfisM waa dite-^Nct ' 

e the payment with the Intention 
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limitation act (1908). S. 20— Payment and 
appropriation towards Interest. 

that it should be taken in reduotion or satisfaction 
of interest due and mere appropriation of the pay- 
ment by the creditor to interest is not aaoh an 
indication. The mere fact th-^t the interest was 
doe at the date of the payment is not sufficient 
indication of the intention of the debtor. Suoh an 
indioatioQ might be found in the fact that the 
amount paid aud the amount due for interest was 
exactly the same 21 All. 495 and 15 0. PL R. 
29, Bel. on. {Ballifnx A.J.C.). JAOO t>. Mahadeo. 

39 l.C. 70)= A.I.B. 1921 Na^. 94. 

Decree piyable by instalments. 

The holder of a decree payable by instalments 
oan, after applying for execution, extend the period 
of limitation by entering the payment of Interest 
towards the overdue instalments. {Fawcett, J.C. 
and Kemp, AJ.C.). Pahlomal Sbwanuad u. 
SiDlE. 933=14 S.L.R. 198. 

— B 20— Payment by Court. 

Debtor's assets attached — Court releasing for 

payment of debts-— Act of Court is act of debtor^ 
Payment out of father's money— If payment by 
debtor. 

If a debtor’s presumable assets are so placed by 
operation of law, vis., a legal attachment, that 
the Court oan release them for the purpose of mak* 
lug payment due from him. then the act of the 
Court must be treated as the act of the debtor 
himself the volition of the debtor being neither 
requisite nor relevant but It cannot be said that 
the volition of the debtor is neither requisite nor 
relevant when a Court is paying out moneys be- 
longing to his father and not to the debtor himself. 
44 Mad. 971, Foil. {Jackson, /.). OHANDANA 
VBNKATASUBBAYYA V. (Gada) Seshayya. 

98 I.o. 571 = A. I. R. 1927 Had. 80=51 M. L.J. 610. 

Court paying money due by judgment debtor— ‘ 

Court is the agent of the debtor — J udge signing treat- 
ed as his handwriting. . . 

Pet Sudasiua Aiyar, J.— A Court paying in the 
course of its duty the money due by the judgment 

debtor is a legally constituted agent of thejudg 
meat-debtor for that purpoae and the handwntieg 
of the Judge signing a paper iudloatiog that a sum 
was paid to the decree holder m the Judge s pre- 
Benol through the Court is the hand writ, ug the 
nerson making the payment. 24 W R. 20, inss., 
6 Bom. 626 and 31 All. 590. Distr, Brew v. Brew 
of (1899) 2 Ir Rep. 163 ; Chinnery ^ Evans, (1864) 
11 H L.C. 115 and 35 M.L.J. 571, Foil. 

Pet Couits^TrotUr, Pj? r^on^ll 

from Chinnery V. Eoins, (1864) 11 J® 

this — Thac If a debtor’s assets are so placed eith-ir 
by his own act or by operation of law, 
one other than he alone oan release them for the 

purpose of making payments due from then 

the aot of that other in operating upon the 
debtor’s assets must be treated as the 
the debtor himself, the volition of the dabtor 
in such a case being neither requisite nor 
relevant. If that be so, it appears to me th^t the 
words “his agent duly authorised 
in S 20 of the Limitation Aot are satisfied by the 
t nf the Judge of Court which authotibsa the 
“aymeut and "hit hit haudwritiog it rightly des- 
^ iVtAd as that of the person making the payment. 
i"a‘Xar and 
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LIMITATION ACT (1908). S. 20— Hlsoellaneout. 

— 3. 20— Person liable to pay. 

Hindu wi tow 

A Hindu widow oan keep a debt of her husband 
alive by making payments under S. 20 35 All. 227 

(P.3,) Dist [Venkatasubba Rao, J.), CHEGKMULIt 
u. Govisoaswaui. 112 I. 0. 4)1= 

A I.R. 1928 Had. 972. 
-Includes subsequent mortqaqees and yurchassr 
of equity of redemption liable to pay the 1st mort- 
gaqee. 

Tne expression "porson liable t> pay the debt” 
is n )t c jnflued to the perso'i wfij under every olt- 
ouuiatanc j must be p -cs > lally I abl » lo p ly, but it 
includja not only the mertgas^or and his persoual 
reores-i'itative upon whom the contricts would be 
potsjnally binding but also the secjiiiand the 
third mortgagees and h) purchas-irs of equity of 
cedimption. to who n the principal and interest 
due to the first mortgagee might with propriety be 
said to be payable. A f.R. 19il ilid 1 V2, Foil 
(B.B. Ghose and Cammiade, JJ.). BHUBAN Mo- 
han SiNGU V. Ram Gobind Goswami. 

98 I.O. 202 = 54Cal 1/9^44 C L.J. 188= 

A. I.R. 1926 Oal. 1218. 
‘Auction purchaser of judgment-debtor's in- 
terest. 

The auctiou purchaser of the interest of a mort- 
gagor judgment debtor is a person liable to pay 
withiu the meaning of S 20. Bdiingv. Land, (18^3) 

I De. G. J. and S. 122 and Chintiery v Suans, (1864) 

II H L-O. 115, Foil {Willis, C. J and Rarnesam, 
J.). ASK ARAN SOWeXB t). VENKATASWAMf NAIOU, 

62 10.343 = 44 Mad. 544= 13 H.L.W. 193= 
A. I.R. 1921 Had. 102=40 M.L.J. 218. 

— S. 20— Starting point. 

. —The date of endorsement does not avail 
under 8. 20 bub the date of aotual payment. 
{Rimesam and Venkalasubba Huo, JJ.). MABINA 
AUMAYIV. SONDBAYYA. 117 I.O- 124= 

A. I.R. 1929 Had. 432. 

Cheque given— Fresh period from giving of 

cheque and not its being cashed. 

If a cheque is given in part-payment of a debt, 
the fresh period ol limitation under S. 20 should 
be computed from the actual giving of the cheque 
and not from the time when the Bink pays cash for 
it Garden v. Bruce, L.R. 8 C.P. 800, Exp. and Foil. 
{Buckland, J.). MaOBTOE MAYAHAS V. W. 
Mobley. 87 I 0. S18 = 29C.W N. 496= 

A.I R. 1925 Oal. 937. 
^^^Payment before, but endorsement after expiry 
— Fresh period begins. 

Whore payment is made before the limitation 
has expired a fresh period begins from tho date of 
piymenb, though the endorsement of payment is 
made by the debtor after the limitation has expif 

od l7Mad. 92, Foil {Bitten. J.C. and Hallifax, 
A J.C ) Ram Prasad u, Mohan L al. 7i l.C. 17= 
19 N.L.R. 6=6 N.L.J. 121 = A.I.R. 1923 Nag. 117. 

— S. 20 -HUceUaneoue. 

~ifere statement of account— Not adjustment. 

A mere (itatement of aooouat mado over to the 
debtor without any actual settlement of the 
acoouuti between the parties does nob a^ouut to an 
adiustmont so as to give a fresh start of 

{KxUwant Sahay and Adami, //.). 

GOHB V. MOKTBSWAB. A.I.R. 1930 Pat ^ 
Tioo debts— General payment— Appropmatwn 

by creditor to one— Limilalion not saved. 

Under S. 20 the payment le viewed from tha 
Btandpoint of the debtor and hence the 
factor iB the iatenklon of the debict In acklng tho 
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LIHITATIOH &GT (1908). 8. 20-=~]liieellaiieona. 

tpayment and not that o! tha creditor in lippto* 
.priating it. Whera, therafore, tha debtor makes 
ipaTment to his ocaditor, erbom he owed two debts, 
the mere appropriation of the payment by the 
nnditor to one of the debts, cannot, In the absence 
of evidence to show debtor's intention, save limita* 
tion. 84 P. R. 1904 ; A.. 1. R L9il All. 315 and 
44 Bom. 392, Diit. (Shadi Lil, C.J. an.d Bhide. J.). 
PANNA IiAL V, RAM SlNoe. 1 16 I.G. 919^ 

10 Lah. 750=30 P L.R. 233= 
l.I.R. 1929 Lah. 288. 
- - ' ' Payment m'xde in kind — Agreement to pay in 

hind to be proved. 

Although payment within 6. 20 need not be in 
cash 01 onrrenoy, yet if it is to be in kind the party 
alleging that the payment was made must prove 
that there was an agreement between the parties 
that the paym-ant should be made in that parti- 
oular manaee. (Sti^irawcrdp and Page, JJ.). 
BHDTMATH OBB V. SVSFTIMaSHI B&AHtttN. 

95 I.G. 474=43 O.L.J. 119=30 0. Iff.K. 889= 

A.I.R. 19j6G;;tl. 1041. 
■■■■— T he payment of interest saves limitation even 
Jihoogh a part of the principal is paid at the same 
time. {Phillips, J.). RamaKBISQv'JA .A'JjfAVEtJ. 
PIOHANDI CHQTTIAQ. . , 74 I.O. 777= 

id23U.V.H. 564= A. I. R. 1924 Mad. 123. 

—B. 21— AathoHty to borrow. 

-“-^General juthoniji to partner to eohtract debt 
^Authority to keep alive a debt preaunted. ' 

An acknowledgment or a payment by a partner 
'withont speeial' anthority is hindlUg upon the 
■other partner. Under 9 21, a partner’spjo/ocfo has 
noan^ority to acknowledge or to make a part- 
payment; but if he has general authority to oon- 
tiaot debts or make payments he has iniplfed 
authority to keep the debt alive and it is unneces 
sary to make out special authority. 41 MCad 497 
(P.B.), Poll, ('TenkalasUbba Bao, j.). CasaAtroCtL 
•o. Goyihoaswaml 112 1.0 49!= 

M R- 1928 Mid. 972. 

— Sj^ 21— Burden of proof. 

-—^Tbe party who pleads 8. 2X (2) has to show 
•that he can claim exemption under its terms. (Cur* 

LOS^NADSA NAIKO 0. LOKBONO 
"“<>• A.I.R. 1930 Mad. 738. 


21 ' 7 > 0 eiiatloo of joint bulneit. 

‘—^Acknowledgment by one of two joint oontrae- 
WA afUr oeuation of thair durinsss does not bind the 

ofW. 

^were aub oouttaobors under if. They 
iWledMto ,/»try out. thelt snb-oontraot and were 
8Md by it who qbtalned a decree ageinat them for 
’W performanoe of which G and K gave separate 
avetles. No buslnesa was oatded on by them after 

'lull , 

. in a. suit against -both I G and ffby one J5 

lot price, of goods sold that an aoknowledgmant 
Signed by Rafter close of the business was not 
•eaoMh to extend limitation as against Q 41 
Maa.«7 (F. B), Eef, {Zafar A^Tand A^Jn. 
■JJ.h <iA8D^SiNae tJ.BpAd SiKda., 

,99 1.0. 863=7 LaL 4(^=2T P.L.R. S9Bs 

A. I. B. 1926 Lah, BW. 

21’H3o*heira« 

*2 — of. deoeaaad^ aftortgagor-^ 

i/|f. j , . . I . I . • • • > M - 

iateveqt made bj^ aoiiMq oft |tia' 

*%^nts 01 u49i99as«d mottgagachlnds also^i 

•2^4aMendwtti9ypn,thoaghf Ih4»n Jdlter- 
*4r»Uea from the UmilyMUrntdim • fayiStivSS 


LIHITATIOK ACT (1908); S. 21 ^ Ouardl'ain, 
acknowledgment by. ' " 

made. Section 21 (2) cannot save them because tha 
oitegoriee mentioned in that section are not merely 
illustrative, and it does not cover cises relating to 
co-heirs and other persons who derive thelt 
liability not from direct oon-.raet with the pro- 
misee. 40 M-id. 69S; A.I.R. 1921 ifad. 102 ; .A.I.B. 
1929 Med. 4U and 17 1.0. 619. Rel. on ; 14 I.O. 
123. yof /oil. {Cttrgenven, J.), LoKANOHV Naiko 
0 . LOKBOSO Naiko. a. I. R. 1930 Mad. 738. 

“The exteasioQ of the sub 3. 12) by Analogy 
to 00 hairs is oot wacran'.ed. It I.G. 128. Not foil, 
{Tkiruoenkatacktriar, J.). NabaSTMBA RAMA 
AIJAB V. iBB.AHni. 118 I.C. 302= 

1929 H.V.N. 148 = 29 H L.ff. 789= 
A I R. 1929 Mad. 419 = 95 M.L.J. 630. 
—8. 21— Co-mortgagors. 

- ■ -^Payment by one-^ltorlgage kept alive. 
Payment of interest by one of two moit- 
gagors keeps alive the mortgage and not only the 
personal liability of the person who aotually pays 
interest. 8 A.L.J. 605, Diet, {Banerji ani Kendall, 
//.). Ghasi Kban n. R[SHOB[ Rv&iant( MAHA- 

119 I.C. 437=1921 A.L J. 843= 

• . , A.I.R. 1929 All. 380. 

*— “,ro»m cOiUroefors— One-rtof bound bypavmeni 
of others. » •c' ^ 

Whatever may ba the law as to eieoutors 
It id impossible to say that of two joint coa- 
traotors— whiohterm has been held to include 
twomortgagirs by the Madras High Oourt— one 
conteActor is bonod by the payments of the other. 
Case law disemsed. (Rimssam dnd Jackion, JJ.). 
TBAYAMHAI, V. MGTaaKUftfARASW.AMl 
OHETTIab. 121 I.G. 858=30 M.L.W. 677= 

A. I. R. 1929 Mad. 881 = 57 M.L.J. 988. 
—S. 21— Oevisees. 

— — Ackncwleigfnent by some^Others not hound 
Amortg devisees an aoknowlodgmeht by some 
does not keep alive the creditor’s right agaioet 

others who have not authorised the former to ae- 

^owledge liability ou their behalf Pohiam v. 
^ffw, 10 Ham 217, FoW, (^mssamaTuf Cornish, 
//•). Ram RAUA 0. PAKRODDIN SAHIBs 

122 I.C. 5M=31 M.L W. 85=U30 M.W.R. 16= 
l.R. 1910 Mad. 218=68 M.L.J, 210. 

—8. 21— Bssentlali for saving limitatioB. 

■^Oo-oblig^s-^Autkority of one to pay for others 

6SS$uti<il— Authority ft%%y ht inpli^. 

When nothing more appears than that oua of 
sever*! 00 . obligors has made a payment or an 
aoknowledgmant of liability, each psymenti or 
acknowledgment will not save limitation against 
toe other obligors of the debt. Ic has to be shown 
^athemade suoh payment or acknowledgment 
not only on behalf of himself but also as the dulw 
anthorlsed agent of hlBoo<obligora. Such authorltT 

inferred 

from the oondueb of several oo obligors. fl 9 i 4 \ 

Ramoaswascx AIYAHOAR V. SOVASI7NDARa!m 

Oh^TTIAB. t07 I.C. 643=27 tt.L.W. 820= 

A.I.R. 1928 Mad. 173=34 M.L.J. 150, 

—8. 21— OuardUn. hoknovledgmeat by 

-—Amount not atatsd^Aclnowledg^nt not 

vpCe t 

An aokuowUdgment which doss not 
amount o llabUUy in respect of whl^ 4e ^ 

dian of minor aoknowledgad l^U ItablUt^aSnW 

proper aoknowledgmsai; YMlSer j V ^ 

4.I.R. Ifu Cal. 880^ 
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LIMITATION ACT (1908). S. 21— InterpNtatloB 
' chargeable. ” 

—8 21 —Interpretation “ oha^eable.’* 

limited to personal liability. 

The word “chargeable” in S. 21 frimafaoie 
means every kind of chargeability under a contract 
and it cannot be limited to personal liability only. 
[Barnesam and Jackson, JJ.). THAYAMMAL v. 
Mdthukumarasami Chettiae. 

121 I.C 858=30 M.L.W. 677= 
A.I.R. 1929 Had. 881=37 H.LJ. 388. 

— S. 21 — Interpretation “only.” 

Restricts the a^lication of Ss- 19 and 20. 

The word “only” in S. 21 (2) la not a mere sur- 
plusage and if efiect be given to the word the sub- 
section would not in any way interfere with the 
operation of Ss. 19 and 20. but would restrict the 
application of those sections to cases which strictly 
satisfy their requirements. (Greaves and BJukerji, 
JJ). RAJTILAK NaeayanSor V. MOFIZUDDI 
LOPDAR. 98 I.C. 381 =« 0 L. J. 473= 

A.I.R. 1927 Cal. 193. 

— S. 21— Joint contraotoPB. 

—^—Acknowledgment by one — Saves limitation as 
against him alone and not others. 

Other joint contractors cannot be chargeable on 
account of an acknowledgment made by one of 
them. But an acknowledgment signed by one of 
them would surely save the limitation as against 
himself though not against others. A.I.R. 1922 All 
37 Foil.-, 39 Mad. 288, Ref. (SttZaimon and Kendall, 
JJ.). GAYA PEASAD V. BABU RAM. 110 I.C 361= 

26 A.L.J. 722 = A.1.R. 1928 All. 387. 
<->S. 21— Joint Hindu family. 

Acknowledgment in the course of family busi- 
ness by one member — Binding on other members. 

Where a Hindu joint family carries on a busi- 
ness the members of the family are in. the position 
of partners in regard to persons dealing with that 
business and an acknowledgment of liability made 
by a member in the usual course of the partner- 
ship business and suoh as is necessary for the 
business, is binding on the other members of the 
family as partners and extends the period of limita- 
tion. 10 All. 418 , M.; 32 All. 51. ZMsf. (Bennett, 
J ). DEBI DAYAIj V. BALDEO PBASAD. 

111 I. 0. 143=60 All. 982= 
26 A.L.J. 1036= A.I.R. 1928 All. 491. 

—8. 21 — Partners. 

Letter by one forwarding btlls agamst over- 
draft— Binding on the other. 

Where a firm of partners opens an overdraft 
account and the bank agrees to collect bills and 
credit balance after deducting commission to the 
firm account, any acknowledgment by means of a 
letter forwarding bills as arranged sent by one of 
the partners, other having severed his connexion 
with the partnership, is sufiicient acknowledgment 
in the absence of a notice of dissolution to the 
bank and is binding on the other partner. Tucker 
V Tucker 3 Oh. D. 429; Watson v. Woodman 20, Eq. 
7^1 Dist.; 26 Bom. 42, Ref. (Lort-WilUams, J.). 
BENGAL NATIONAL ^^NK, LTD. V. JATINDR^ 

■\j .nitr 86 Cal. 366=33 C.W.N. 412 — 

A.I.R. 1929 Cal 714. 

Acknowledging partner must have authority. 

Section 21 (2) simply means that mere acknow- 
ledgment or payment by one or more partners is 
not of itself sufficient to make the other or others 
chargeable apart from the question of authority. 
(LortWilliat^}, J.). BENGAL NATIONAL BANK, 
LTD. V. JATINDBANATH 

56 888^33 C«W«Ile 412*^ 

A.I.R. 1929 Gal. 714. 


LIMITATION ACT (1908), S. 22— Amendment In 
description. 

Acknowledgment by one in the course of part- 
nership business -Binds the others. 

The mere fact that persons are partners does not 
make one partner liable under an acknowledgment 
by another ; bat if the aokaowledgcnent Is done In 
the coarse of partnership business, it is binding on 
the others. (Bennett, J.). DEBI Dayal v. BALDEO' 
PeABAD. Ill I.C. 143=30 All. 982= 

26 A.L.J. 1036= A.I.R. 1926 All. 491. 
- Scope explained. 

Section 21 (2) dot's not say that a person shall 
not be liable on an acknowledgment signed by the 
partner but by reason only of a written acknow- 
ledgment signed by his partner ; and it amoants tO' 
saying that if there is no more than a written 
acknowledgment signed by one defendant, the fact 
that the other defendant his partner cannot 
afieot the latter’s liability. 41 M^. 427 (F.B.), 
Expl,). (Spencer and Odgers, JJ.). MAHADEVA 
lYEB V. RAUAKRISHNA REDDIAR. 

92 I.C. 653=23 M. L. W. 199 = 
1925 H.W.N. 707= I. R. 1926 Had. 114= 

50 M.L.J. 67». 

— S. 22. 

Amendment in description. 

Applioabllity 

Effect of subsequent addition. 

Joint Hindu family. 

Necessary parties. 

Partnersblp. 

Proper party but not neoesiary. 
Substitution of parties. 

Transposition of parties. 

Misoellaneons. 

— S. 22— Amendment in description. 

Section 22 has b6^n held to apply to oases - 
where new plaintiff has been introduced and is not 
applicable to oases where there is only an amend- 
ment with regard to the description of the plaintiff. 
(Suhrawardy and Graham, JJ.). ANUKUL 

Chandra v. Dacca Diet, board. 113 I.C. 24= 

32 C.W.N. 396= A.I.R. 1928 Cal. 483. 
—ifajor represented by mistake as minor and 

suing by next friend ^ 

Where a suit was wrongly Instituted byep®®' 
son as the next friend of the plaintiff but was sub- 
sequently allowed to be amended as plaintiff nao 
already attained majority 

Held, that when the proper amendment was 
made, the plaintiff was not introduced as a new 
patty to the suit bub was already on the record 
when the plaint was filed ; and consequently the 
amendment describing him properly at a later 
stage did not amount to the addition of a new 
party within the meaning of 8. 22. (Duval and 
mtier JJ.). Nabayan Chandra v. dol^ 
CHANDRA. 100 1.0. 469= A I.R. 1927 Cal. 477. 

Suit 4 n personal capacity — Amended title as 

administrator. 

Plaintiff brought a suit in his personal capacity 

against the defendant for a certain sum of 

which he alleged that the defendant had reallMd 
from plaintiff’s tenants but had reUined in his 
own possession. The suit was brought within the 
period of limitation but after the explraticm of that 
period, the plaintiff prayed to be permitted to sne- 

only in his personal capacity but also ad- 

ministrator to the estate of the 
and the plaint was 
money belonged to the estate which 

by plintiff and hiB two aieters and of which the 

plaintiff was the admioiatrator, 
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ILIHITATIO!! ACT (190B), S. 22 — Amendment in 

defloription. 

BM, that there was no change in ‘persona’ and 
-the salt was not barred by llmitAtmn. 97 Cal. 229 
(P.O.), JHst.; 48 I. A. 118; 7 0. W. N. 575. FoU. 
‘iSuhrataardy cutd ChoUner, JJ.). Naba Konwar 
CHOWD flOBT V. HlGHElZANY. 79 

51 Cal. 843sA.I R. 1925 Oat 4^9. 

Poto&T of GourtScope o/-Chan?« in the 

■name of parties. . t. 

The Court has jurUdiotion to add or sttbssUate 
parties euo motu. uutracnelUd by the provisions of 
tthe Limitation Act. under O. 1. R. 9 or 0. 1, R- 10. 
flob-R. 2, but Uis rightly and dually settled that 
the Court aotiog on its own initiative, is 'no more 
entitled when making amaodments to efieot the 
snbjtitution or addition of patties under these two 
•orders, to disregard the provisions of the Limita- 
tion Aot, than It would be entitlod to do so if the 
amendment was made upon au application by one 
of the patties. 

Where in the pleading) the defendants are sum- 
•ciently described, and, those geutlemea are before 
the Court, aud are parties the suit au appli' 
nation to amend the plaint, e.g., to substitute for 
•defendants JoharmbU VTinmull the words “Johat* 
mull Khemka and Manmulla Khemkt” would 
hob be for an amendment by which a new party 
was added, but it would be an amendment merely 
for thepurpoaa of more olearly describing patties 
•who ate already before the Court Such an appU- 
•cation would not be within S. 2’2 of the Limitation 
Aot. (Page. J.). 8BODOYAL O. JOHAR'HQLti. 

78 I. C. 81*80 Cal. 541* A. I. R. 1924 Cal. 74. 

'Banager suing on behalf' of temple— Temple's 
name add^. 

No substitution or addition of a now plaintiff lo 
made by an amiadmsnt where only the description 
of the ptaintlQ is corrected. ' The plaint stated that 
Hiralal and Tulsiram weremanagers of the temple. 
The deed of gift of whloh the title In suit rested 
was filed. This deed mentioned the temple as t*he 
■donee and Sitalal and Tulsiram as the managers. 

Beld, that the suit was not filed by Hiralal and 
TaUlram on their own behalf baton behalf of the 
temple and the omission to mention the temple in 
the heading was merely a mistake la the^ desorip* 
tibn of the plaintlfi No question of. Umitatton 
‘arose when that description was oorreoted, {SotwaU 
AJ.C,), BASARAU V. Hiralal. 

71 1. 0. 39*A.1.R. 1923 Kag. 98. 

22— Applloabillty. 

"?■ - D efendant added on his oion application after 
■line. 

Where in a suit andet 8.9. Specific Relief Act, 
-a person le added one year after the date of the suit 
as defendant on his own appUoatloa and a decree 
is passed against him, he cannot avoid the decree 
■by taking advantage of S. 22, Limitation Act. 
*28Boni. 11, Bel. on.{Faw^^U, Ag.C.J. and tiurphy, 
/.). BSAUDtK V. IBBAHIU. 112 LO. 786* 

30 Bom. L.R. 1413* A.l.R. 1928 Bom. 628. 

-r— Application un<2er O* 9, B. l9. <3, P. Oode, 

, A ’’salt” under 8. 2 (10) does not, inolade Vap* 
■pUcation” and 8^22 of the Limitation Aot doeg not 
4pply to an'appiioatlon made under O. 9, R..1S of 
4he Oode^ (4)ai I j/.). Ohahorika 

0, BAM tlBAKUB, 62 1.0. 686* 

1922 P.H.0.d. 75*6 P.L.J, 461*9 P.L.T.JTIl* 

Ctf ‘ N « • ‘O'*! • ‘ I.B, ,192APait. 88. 

•m. ’ Q r4^ L AOpd#— ippjfals.,! ^,1,1' 

PWWiPI ^ ]o)Bdoc 


LIKITATIOR ACT (1908)» S. 22— BffOCt of 
quent addition. 

party to a salt under S. 32, O.P. ^ 

R. 10 or to an appeal under 8. 6S9 of the old Oode, 
(0 XLI. R. 20 ) and there is nothing to prevent- 

such a joinder in either a suit or appeal even after 

it is barred by time. Section 22 of the Limitation Act 
applies to appeals as much as to suits in prinoi^ek 
But a suit in which a defendant is joined, after 
the period of the limitation has expired, mustne* 
oessarily be dismissed as dgainst him. in an 
appeal, however, there m^y bo possibly reasons, 
justifying its admission after time under 3. 5 of. 
the Limitation Aot. (Hillifnx. A.J.G.). KOKSA 
V. DAJIBA BHAU. 66 LO. 217 = 5 M L-J. 192- 

A.l.R. 1922 Hag. 213. 

^Section 22 of the Limitation Act. does not 

apply to proceedings in exeontion. {Das and Adanw. 
//.). Mt. GOLAB KUBB V. SYBD MAHOMED 
Zapfbb Hasan Khan. 62 I.O. 39*2 P.L.T. 819— 

6 P.L.J. 358* A.l.R. 1921 ?»*■ 1*9. 

— S 22 —Effect of aubsequent addition. 

Drier 1, R. 10. C. P. Cole. 

k Court acting under 0. I, R. 10 is bound by 
the provisions of S. 22, Limitation Act, and it is 
immaterial whether the Court acts auo mota or 
upon the application of a party. 35 Cal. 519, 
PoR. (SAadi Ltl.C.J. and Agha Haidar, J.}. 

SasB Singh y. sondab Singh. . 

A. I. R. 1939 Lah. 747. 

-Where an application is made to join certain 
p rsonsas parties, they become parties to the suit 
from the time when the apolioation Is presented 
and not when the Court passes its order joining 

them as parties. 17 Bom. 29; A I. R. 1927 Mad. 463, 
Foil.: A.I.R. 1925 Mad. 487, Not foil; A.l.R. 1926 
P a. 88, Diet. (R^pcAand and Wild, A. J, Cs.). 
HASSANAND 0. nandiBaM. 

IL.I.R. 1939 Sind 259. 
When parties are added by the Court after 
the iotitntioa of the suit under B. 10 (2), C. P. 
Code, 8^ 22. Llmltatiott provides that the date 
when they are added is to be deemed to be the date 
of the institution of suit so ^at as they ate concern- 
ed for purposes of limitation and the tights which 
they may have acquired under the Limitation .Aot 
are therefore sufficiently safeguarded. (S»r JoAn 
TTjais.) V. P. R. V, CHOGKALINGAM CHBTTT t>. 
SBBTHAI AOHE. 107 1.0. 237*27 M.L.W. 1* 

1928 H.W.H. 20*4 O-W.N. 1231* 
47 O.L.J. 136*32 G.W.N. 281*30 Bom. L.R. 220* 

6 Rang. 29*26 A. L J 371* 
A.l.R. 1927 P.C. 252 = 54 H L.J. 88 (P C^X* 
When a party is added on application, the 
addition must be deemed to have efieot from the 
date of the appUoatioo. 17 Bom. 29, Fall., 
A.LR. 1926 Mad. 487, Dies, from. (Kumaroswami 
Sastri and Reilly, JJ.). S. I. INPUSTBIALS. LTD. 
0. NABSIMRA RAO. 100 I.O. 680fs 

50 Mad. 372*23 IIJL.tf 4f1« 
38 M.L.T. 12e(* A. 1. R. 1927 Mad. 468= 

52 M Ii.J. 199. 

I a 

•If a party Is added to a pending suit affcec 

A. .a jm AA 


the lapse of the period of limitation fixed for the 
suit the bar of limitation would not be saved. 
80 M.L.J. 67 and 36 Mad. 378. Dist. 40 M.L.J 589. 
yoU. (Bevadoss, /.), TBNKATASOBBAtltlA U. 
FUIiIPUliDA RRDOT, vr D I 85 1. 0. 96t= 

. A.LR. 1928 Mad. 917. 

——In the case of a .pfi|no|i already * on reooid, ^n 
the day^,whloh the ettlVlp ^led,, limitation oeaaea 
h) rifli h^^jin.the eapp qta peraen newly added 4 m 
!% epifethe .m cegaxdk 
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LIMITATION ACT (1908), 3. 22-JoInt HInda i 
family. ! 

him be deemed to have been institated, only whan ' 
he is 80 added and not when an application to bring : 
him on record is made. {Devadoss, J.), Ammayya ! 
V. NABAYANA. 86 I.C. 187 = 21 M L.W. 125= 

A.I.R. 1925 Mad. 487. 
—6 22— Joint Hindn family. 

Substitution of the names of eo-parceners. 

Section 22 refers to oases where a new defendant 
iB substituted or added. The substitution of the 
names of the oo paroenets for what is admittedly a 
joint family business is no more than the oorreo- ■ 
cion of a mis*description and not an addition ■ 
of parties and so the seotion is not applicable. 
{Macleod, C.J, and Coyajee. J.). Rampbasad 
SHIVLAL V . Shrinivas Balmdkdnd. 

60 l.C. 685=27 Bom. L.R. 1122= 
A.I.R. 1925 Bom. 527. 

— ■ ' Sons impleaded too late — Effect. 

Where a mortgage wae executed by the 
father of a Hindu joint family and a suit by the ' 
mortgagee for possession was originally brought 
against the father alone and his sons were subse* 
quently brought on the record as defendants at 
their own instance on the allegation of their being 
joint with the father, and where at the time that 
the sons were brought on the record, the suit was 
barred as agaiust them, 

Held, that the entire auit could not be dismissed 
and that even if the suit be considered to be barred 
against the sons, relief could he granted to the 
plaintiS against the joint family property with 
only the father, the manager of the family, as solo 
defendant to the suit. 83 All 272; 36 Mad. 685 and 
34 All. 549, Foil] 35 Cal. \Lalal A J.C.). i 

Mt. Rajavanta V. Rameshab. 87 I.C. 180= ! 
12 O.L.J. 235=2 O.W-N. 225=28 0-0. 393= 

A.I.R 1925 Oadh 440. 

' Adult member$ deemed to represent family. 
Whore all the adult members of a joint Hindu 
family appear on the record as defendants it ie a 
legitimate presumption that they are acting as 
managers on behalf of themselves and of the 
minor members, though itis not formally stated in 
cho plaint that the defendants were being sued as 
managers and therefore the addition of minor 
members defendants, after limitation does not 
justify disraispal of suit. 34 All 549 (F.B.), 
Foil. {Daniels and Neave, JJ.). Chetan Singh i>. 
SABTAj Singh. 79 I-C- 1001= 

46 All. 709=22 A.L.J. 702=5 L.R.A. Civ. 48)= 

A.I.R. 1924 All. 908. 

— B. 22— Necessary parties. 

Co^sharer’s suit for rent—Joininfj others after 

time. 

One of the co sharers cannot sue to recover tho 
arrears of the whole rent even though the right to 
recover it is conceded to him by tho other co- 
sharers. But if one co-sharer alone sues to recover 
tho whole rent and joins the other co-sharers after 
period of limitation prescribed fora suit to recover 
the arrears of rent, though the suit is bad at its 
Inception, it becomes absolutely flawless on other 
oo-sharers being joined as parties so far as the plain* 
tiff’s right to recover his own share of rent is con* 
corned and ho is entitled to recover his share of 
rent. {Niamalullah, J.). Chacdhri JahangibA 
V. SABDP. 123 I.C. 828 = A.I.R. 1930 AM. 309. 

Suit against trustee personally^Idol made 

party after time— Section applies. 

A brought a suit for possession of certain pro- 
perty on allegation that all right in the property 
Lad been transferred to him by a reversioner, J5 


LIMITATION ACT (1908), B. 22 — Neceum 
parties. 

who got the property after the death of a widow, 
and that C who was in possession of the property 
had no title. C contended that he was in possession 
of the property only on behalf of an idol S, in 
whose favour the widow has executed a deed of 
gift and that S was a necessary party to the suit, 

A made an application asking C to be described as- 
ihe representative of 8 and for adding iS as a 
defendant, 

Held, that originally the claim being against C 
personally the proposed change was obviously in- 
tended to change the character of the suit by in- 
troducing a new case and it could not be said that 
the amendment was Intended to correct a mis- 
description and that it did not amount to introduc- 
tion of new party within the meaning of S. 22, S- 
was a necessary parly and be being impleaded after 
12 years the suit was barred and A could not also 
get any relief against C personally as C was in. 
possession ' only on behalf of S. 33 All. 785 
A.I.R 1925 Gal. 419 and 37 Cal. 229 (P.O.), Dist. 

J.) AVADH BEBAHI v, PaRMESHUB- 
DIN. 123 I.C. 894=6 O.V.N. 1036= 

A.I.R. 1930 Oadh 43. 

Where title of an idol is challenged. 

A shebait has a right of suit in matters arising^ 
out of the possession and management of tha 
dedicated property. But a case, where the intrin* 
sio title of the idol is challenged, stands on a. 
different footing. In oases where the crucial ques- 
tion is about the ownership, the idol Is a necessary 
party. (Sritiasfava, /.). Avadh BEHARI c. 
PARME8HUR DiN. 123 I C. 894=6 O.W.N- 1038= 

A I R. 1930 Oadh 43. 

Addition of, after time. 

If a necessary party Is joined as plaintiff or 
defendant after time for the suit has run out, the 
entire suit must bo dismissed. (Addison. J.). 
Devi d.^yal v. Narain Singh. lOO I.C. 859=- 
. A.I.R. 1928 Lah. 33. 


•Impleading sub-mortgagee after tiiw. 


Where a sub-mortgage, which was simplsi was 
effected within 60 years on the property sought to 
be redeemed but the simple mortgagee got a decree, 
and bought tho property in auction after 60 years 
had elapsed, when ho was impleaded as defendant, 
in the suit, to redeem tho original mortgagee. 

Held, that the suit was barred as against him as 
acquisition of interest by him dated back to tb® 
date of simple mortgage. (Mukerji and Dalai, «/</•)• 
SANWAL das V. SAIYID AGT MADHI. 

85 I.C. 330=22 A.L.J. 1018= 
5 L.R.A. Civ. 718= A. I. R. 1923 AM- 174. 

Pre-emption suit. 

The suit was for pre-emption. The vendee were 
several persons, T, B. D; /. etc. The pjamtiff la 
his plaint joined as vendee defendants, 1,^ soa oi 
B" D. J, etc., B was not joined The o^^^sion was 
due to an error in the copy of sale deed supplied tcv 

the plaintiff, . 

HeM. that there was not a 
of parties, and B could not be joined after the 

expiry of limitation 

whole suit should fall. {Campbell, J-l 

OAS . GOPAr. L... 

A.I.R. 1925 Lah. 843. 

Effect of addition. * ^ 

Where a Court orders a neoeBsary par 
added the whole suit shall be 534 

instituted when the party 5,^ 

mi (Emnedy and Bilaram. A, J. Os.% 
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UHITATIOH act (1908). B. 22 — Hecesaary 
partlea- 

BALIiIBAM SBEWABAU tl. FIRM OP BuMUBAM 
PABMANA.,D. 79 1.0. 

—Pre-emption suti. 

Where in a pre-emption suit one of the vendees 
was not included as defendant till after the expi 
ration of the limitation, due to the mistake of the 
mioor plaintifi's next friend. 

Beld, that thouRh the plaintiS was a minor the 
suit should be dismissed. {Broadway J-). Naiz 

Aiii KHAN o. MD afzal Khan, Minor 

THBOUOH MT. QAVHAB BEGAM. 7^ 1.0 361— 

&.I.R. 1921 Lah. 230. 

Benawi purchase, 

Wh^re in a proceeding under R. 90 of O. 21, 
0, P. Code, the ostensible purohasft was made a 
partj within limitation but the real purchaser vmb 
loioed as a patty to the applioatioo alter thirty 
days, but the applicant had no means of knowing 
that the ostensible pucohaset was not the real pur* 
chaser, 

field, that the addition of party after the pres- 
cribed period, does not entail the distnissal ol the 
application as against the newly added real par* 
chaser. {Stuart, J.). MT. BflAGQO v. Mata 
PBA6AD. 76 I.C 807=4 I. R. 1923 All. 182. 

- — 'Suit by executor —Effect of adding co-executor 

after time. 

Co-exeoutor of a will is a necessary party to 
a suit by another executor for the recovery of 
devised properties and where such a oo- executor is 
added as a defendaut, be being unwilling to be 
plaintifi after the limitation period, the whole 
suit should be held to be barred, though it was 
originally instituted within the prescribed period. 
48 I. A. 603 IP.O.), Foll.\ 97 Cal. 229 (P.O.). DUt.i 
26 M.L.J. 452 and 9 L.W. 377, Bias. from. (FTallis. 
0,J, and Ramesam, J.), SsiBANQATHUNi v Vai* 
THILINGA MUD^LIYAB 63 I G. 101 = 

13 M.L W. 392 = 1921 H.W M. 218= 
AIR 1921 Had 828=10 ML, J. 632. 
23 —Partnership. 

—— Names of proper representatives. 

When a suit as originally laid is against the 
firm the description of the proper representatiTe of 
that firm oan always be oorreoted and such corteo 
tion docs not amount to either substitution or 
addition of a new parly to the suit. No question 
oi limitation under S. 22 arises in such a case. 
AJ.B. 1924 Bom. 155 and 22 Bom. 672, Bel on 
(Ki^hede, A.J.C.). DEOhkhv. TULSIRAM; BAM 
6 UKH. 109 I.G. 780= A,I.R. 1928 Nag. 319, 

Partner served after time. 

When a suit is Instituted against a firm in its 
name, whether the firm consists of members of a 

J 'oint family or otherwise and one oi the patinets 
8 ofteiwaids served with the summpns of the suit 
under 0. 30. B. 3, C.P. Code., the original date of 
institution is to be taken even against the partner 
who is subsequently served though the firm baa 
been .difiBoWed to the plaintiff’s koowledge before 
^e institution of the suit. (fi^Sotua. A.J.C.). 
DSTABAU V. VlSBlNDAS. 108 I.O 861^ 

23 8.L.R* 81= A.I.R. 1923 Sind 57. 
— Partner substituted after time. 

. Suit against firm of VManmal ChandmulV. But 
defendant described as '^Blndumal as owner and 
Manager of shop Manmal Qhandmal'* — Ohandumal 
having died before Ault, his belts wexe broughkon 
• cecovdibukafterkbeiperiodiotUmitAkion,.' , 

. =0f(dji'ldiat:the.Qgh:wiilnform, but in aubatenoei 
:‘^tt9,piafiitUhau^thAfiziaotN‘Maiii&Bl Obandmall. 


LIMITATION AOT (1908), fl. 22.— PropOk ‘ P»®*y 
but not necessary. 

If hd had simply described the defendant as tha 
firm ol Manmal Chandmfal” without mentioning 
the names of the ow.iers or partners oi the firm, 
the desoription would have been sufficient, h^ng 
regard to the provisions of 0. 80 of the O.P. Code 
In that view the fn ether desoription of the defen- 
dsDt Chandmel Hindumal as “ the Manager and 
owner of the firm” may bo treated as a mere 
sorplusage. Therefore the suit was not barred. 
(Shah. Ag. O.J. and Crump, J.). MOTILAL JABBAJ 
«. OHANOMAL HINDDMAI,. 77 I.O. lOW— 

29 Bora. L.R. 1081 = A.I.R. 1921 Bom. ISfi. 

New partnership superseding old. 

Where one partnership was the real oontraobiDg 
party but a now partnership with soma of the parb- 
neis of the old firm filed a suit. 

Held, that amendment to bring on record the real 

plaintiffs cannot be taken to date baok to the 
wbeD the euit was originally instUxibed# The 
amendment oan only wlate to the date on whloh 
the application lor substitution was made and not 
to the dUe when the plaint was filed. 30 C. N. 
833, Foil. {Kennedy, J.C. and Raymond, A. J. C»). 
MESSRS. MANQHDMAIi JETHANAND t>. MESSRS. 
Akatmai. SATRAMDAS. 76 I.O. 119= 

17 B.L R. 263=1 I R. 1924 Sind 47. 

New partnership superseding did. 

If a firm, newly oonstitated by the retirement of 
one partner and joining in of another, brings A suit 
on a contract entered into by the old firm, it can- 
not, after the expiration of the period of limitation 
for a suit on the pontraot, subitltute the names of 
the partners of the old firm under S. 22 (2). {Kemp, 
A. J. C.). Firm op Manqhoomal v. Firm 
ABATMAL. 69 I.O. 46=18 S. L.R. 192— 

A. I. R. 1922 Sind 13. 

—S. 22— Proper party but not necessary. 

Where a patty is added to the suit not in 

order to validate the suit but to settle the dispute 
finally, the original defendants oannot olaim limi- 
tation from the date the new party Is added to the 
suit. {Balal, J.). Abdul HAQ «. LalijU. — 

A I.R. 1930 111. 436. 

* 

Section 22 does apply to a oase even where a 

person is not a necessary party but only a proper 
; party to a suit and such a person eannot be added 
as a party after the expiry of the period of limita? 
tion provided for by that seotion. 36 Oal. 675, FoU.^ 
12 0, W. N. 84; 82 All. 241 and 33 Cal. 425. 2a»pl. 
and Dist. (Owainp end AfiiWifc, J/.). Hasak AX*i 
V, GURODAS KAPALL 116 1 0. 726® 

49 Q.L.J. 16=33 O.W. K. 24A= 
A.I.R. 1929 Oal. 18B.. 

Failure to add i» lime — No bar. 

A and B executed a bond in favonr of two hto* 
there X and 7 members of a joint Hindu family. 
X sued A and B for the recovery of the amount dub' 
on the bond alU^ng that in a family partition tho 
bond fell to his share. Fv^asnot originally made 
a patty to the suit but on defendant's objection F 
was impleaded after oxpiry ol the period of llmlta* 
tion. ' The lower Couiri dismissed suit on tha 
ground that it was barred by limitation as F'Wtta 
impleided as ik'party more than three yeara after 
the'f^xeoutloh'of the bond,- ' ^ 

field, that wbsit^admUted that the < bond fpll 
to X*s share and that he had nothing to dotnith it, 
the mere fact tbat^he iwas Implaadedt Mtec the 
explry.of tbreayeais.dld not in any wRy afleofe..^> 

znMntelnabiHty of'thecaalt AAd jtbat tha 
uMlibaned. 57Ril.'19Q52df9fti<ALl<(B4l^1Uia 
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LIMITATION ACT (1908), S. 22— Proper party 
bat not ocooBsary, 


115, Dist. (Tek Chand. J.). PAD\M 8\TN v. DATA 

ram. 113 l.c. 74==30 P.L.R. 124= 

A.I.R. 1923 Lah. SOS. 

When a party is brought on the record out of 

time, the question of limitation does not arise 
when there is no relief olaimed against that party. 
6 C.L.J. 558, Foil (Cumino and AfulUk, JJ.) 
/ADD Nath u. AMCJLYA iCRfSHNA. 104 I. C. 376 = 

48C L.J. 118=A I.R. 1927 Oal. 794. 

Joinder after limitation of proper but not 

necessary parties is not fatal. 22 Bom, 672 
and 23 Bom 11, A.ppr. {VarUn, /.). GOORCj\ 
Spq. AND WvG. Mills Co., Ltd. o. vallabh- 

DAS KaLLIANJI. 94 I.C. 373 = 

27 Bom. L.R. 1168= A.I.R. 1923 Bom. 547. 
— —" ' “Addition of Section doa not apply. 

Where the holder of a bond was not impleaded 
by the plaintiff assignee until the expiry of the 
period of the limitation but the assignee admitted 
that she had authorised her agent to assign tho 
bond for oonsid-^ration, 

Held, S. 22 of the Indian Limitation Aot 
does not lay down that a joinder after the period 
of limitation shall in all oases necessarily iavoWe 
a dismissal of the suit. If the presence of a party 
added after the presorib-'d period is not necessary 
to enable the Court to aw ^rd such relief as miy be 
given in the suit fram )d by the plaintiff and he is 
joined ex majore ciu'ela the suit is not barred 
merely because the limitation period had expired 
at the time when he wis impleaded. {ShadiLal, 
C.J.). Kdnj Lal V. ^lARi Ram. 

75 I.C. 781= A 1 R. 1923 Lah. 438. 

There may be ciroumstauoes in which addi 
tlon of parties subsequently brought on record may 
not bo essential and miybe merely for the pro- 
teotioQ of the defendant, where it is not essential 
the suit is not barred 35 Cal. 1079; 33 All. 272 ; 
28 Bom. 11, Ref. {S^thra'oardy and Cu*ninny JJ.). 
SiTAL Prasad Poddar «. Katfat Bhatkh. 

85 I.C. 367=26 C W N. 488 = 
A.I.R. 1922 Oal. 149 
■ - ••-Redemption suit— Persons interested in the 


equity of redemption. 

In a redemption suit filed within time if some 
persons interested in the equity of redemption, and 
so necessary parties, are sought to be impleaded 
after the expiry of limitation, 8. 22 does not 
warrant the dismissal of the suit as time-barred. 

The persons so sought to be impleaded are merely 
necessary for the record in order to satisfy the 
provisions of 0. 34, R. 1. It is within the discre- 
tion of the Court und-<r 0.1, R 10 sub* R. (2) to make 
these parties co-defendants, and then to consider 
after they have been made oo defendants what 
would be the legal result of such addition. 

Per Pawcett. J — There U no provision in either 
the Civil Procedure 0-)de or the Indian Limitation 
Aot which says that a party cannot be added after 
his right of suit or liability to be sued (as the case 
may be) Isbarr-d by the previsions of the Limita- 
tion Aot. 28 Bom 11, Appl. {liJacleoi, O.J- and 
Fawcett, -f,) flRtVUBAT RA.TARAM SHBTB V. 
Shiddheswab Martand Hedge. 

61 I. Q 59') = 4S Bom. 1009 = 
28 Bom. L.R. 4)5= A.I.R. 1921 Bom. 152. 


— B, 22 -SubstltattoQ of partlei. 

Insolneney pendente llte. 

Where, after the institution of the suit the defen- 
dant is ad judioated insolvent and the Receiver is 
brought on record ; he is brought la, not beoauie 
he is an essential party to the suit in the sense that 


LIMITATION ACT (1908), S. 22— SabstUatioa 
of parties. 


his absence is fatal to the suit and if be is implead- 
ed at a later date the snit will be regarded as filed 
on that date, but because of the provisions of S. 29 
of the lusolvenoy Aot. 

There Is a devolution of interest on the Receiver 
who is m>roly a continuation of the original defen- 
dants Consequently there is uo rule of limitation 
governing the application to bring in the Official 
Receiver as a party. {Rimesam, J.). KaliapeRU- 
MAL V. RAM.ACHANDRA ATYAR. 102 I.C. 444 = 

1927 H.W.N. 243 = 26 M L W. 171 = 
A.I.R. 1927 Mad 693=33 M L.J, 142. 

•Party discharged and reinstated. 

Whore the defendants were first made defendants 
as sons and legal representatives of the deceased 
tort feasor but were discharged and the estate of 
the deceased was made defendant and the first 
defendants were again reinstated as defendants, 

Seld, the suit must be deemed to be filed as on 
the date of reinstatement. [Viscount Haldane.) 
riAVELI Shah v. PAINDAKRaN. 98 l.c. 887= 

1926 M.W.N. 392=31 C W.N 174= 
A I R. 1926 P C. 88 (P C.). 

' S uit after Insolvency —Substitution of O^ial 
Assignee. 

When a person is adjudicated an insolvent, the 
whole of his property passes to the Offioial Assignee 
by virtue of the vesting order passed under the 
Presidency Towns Insolvency Aot. Consequently 
nothing is left vesting In the insolvent which 
would give him a cause of action. So a suit by 
an insolvent in his own name, after his adjudl- 
OiMon cannot be miintained and the substituting 
the name of the Official Assignee later on is adding 
a new plaintiff within Limitation Aot, 8. 22. (.Ifcc- 
Uod C.J. and Crump, J.). 8AYAO Daud v. MULNA 
Mahomed. 95 I.C. 838=28 Bom. L R. 334= 

A.I.R. 1926 Bom. 366. 

■■ li£is*descripiion. 

Where the suit was brought against the defen- 
dant desorib-'d as "Agent, E I. Riilway," the 
Railway Company contested the suit considering 
itself to be the party sued ; no specific ground 
was taken that the proper patty had not been sued. 

Held, that it was a case of mis desoriptlou which 
could be rectified by a formal amendment. (Chat' 
terjea, Aq. C.J. and Cuminn, J.). OOPIBAM Bb- 

HARI Ram V. E.I.Ry. and 0 & R. Ry. 

94 I. 0. 762=30 0. W. N. 209 = 
A.I.R. 1926 Oal. 612. 
against Company— Defendant described 


agent. , . . 

When there are two known persons in existence 
d the plaintiff bringe the suit against one of 
em and afterwards applies to have the other 
ought on the record as a defendant on the ground 
at he all along intended to sue theotber and 
at in substance he sued the other and no ques- 
m of representation arises in the case, tho case 

not one of mis-descriptlon. , 

Where in a snit against a Railway Company the 
alnt described the defendant as the Agent of 
fl Railway Company and where subsequently the 
aintiff sought to amend the plaint by bringing 

6 company on record. , 

Held, that it was not a case of 

at if the amendment was allowed ^ 

EHABI 61*=*.I.R. 1»M ‘W. 
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UMITITION ACT (1908), S. 22— Tramposltion 
of parties. 

—4. 22 '~TrAnspositIon of parties. 

—— Defendant 1 executed a protnUsoty note in 
faxonrof defendant 2, a benumid^r for plaintiff. Aa 
tfae plaintiff, the beneffoial owner of the promissory 
note, was not aole to m^iintatn a suit under the 
Negotiable Instramenta Aot against defendant 1, 
defendant 2 desired to be joined as oo plaintiff as 
his independent suit would be time-barred, 

Held, that the prayer should not be allowed as 
defendant 1 would then lose a valuable statutory 
«ght acquired by lapse of limitation. {Allanson, 
/.). Rau Das SARD n. Ohhota Lad Mandeb. 
IM 10. 523=9 P.L T. 238= A.I.R. 1928 Pat. 24. 
Where a person was a defendant to a suit as 
it was originally instituted, but in the subsequent 
prooeedinge his position from th *t of a defendant 
was changed into that of a plaintiff. 

Stld, that the ease was entirely covered by 
«nb-B. (2), 8 2'2. {Wazir Hasan and Ookaran Nath 
Misra, JJ.). MOOD GH\ND v. BHOOP SiNGR 
10910. 473=1 L.O. 546= A.I.R. 1917 Ondh 4S4 
It is clear from the provisions of sub S. (2) of 
B, 22 that the provisions of sub-S. (1) of the section 
Will not apply wh.-re a defendant, who was mide 
■saoh by the pUintlff at the time of the institution 
-of (he sail, is transferred in that suit as a co- 
jplaintiff. {Adami, J.j. RaJKISHOBE LAL NaND 
KEOLYAR V. ADAM ABA BBQUM. 90 I.O. 82 = 

A.I.R. 1926 Pat. 28. 

■ -The transfer of a party from pro forma defen* 
dant or otherwise to plaintiff is not an addition 
dl a new party within the meaning of S. 22. 
•38 Oal. 242, S'oU. (Rxytnond^ A.J.CA* FIRM OP 
Garimad habiram i>. Firm Raohdnath 
KALtANJI. 66 I.O. 873=16 a.L.R 71 = 

A.I.R. 1921 Sind 99. 

—S. 23— HlBoellaneous. 

— -^Afinor do f end int— Appointing guardian 
ditem after time. 

Subsequent to the discovery that the minor has 
not been prop.-<rly represented by a duly appointed 
^Oardian it is open to the Court In the exercise of 
its inherent power under S. 161 to restore the oase 
to its original number on the file and proceed with 
it afterdnly appointing a guardian. The restora 
tion of the oase and ibe appointment of a now 
.guardian cannot be held to be tantamount to the 
addition of a new pnrty to the suit. The appoint* 
ment of a guardian ad lifem mueb always be eome 
time after the institution of the suit and the suit 
imast be deemed to have been instituted against the 
minor on the date when it was filed, even though 
on that date the guardian ad litem was not or 
*001114 not have been appointed. 39 All. 6 aud A.I.R. 
1924 AU 225 Rel, on; 63 1. 0. and A. I. B. 1924 
Mad, 489, J/of appr (Sulaiman and King, JJ.). 

talib alx 8a ar v. piabsy lad. 

1980 A.L.J. 938= A.I.R. 1930 All. 644. 

‘Transferee pendente llte. 

. 'A transferee pendente lite who acquires an 
dniiaKest which may coma in ooadiot with the rights 
of the deoree«holder under the decree cannot plead 
•limitation on the ground that the suit or 
proceedings should be deemed to have been Instl* 
tuted or taken against him only on the date he yms 
’impleaded, as a, party. {Niamatulhh and Kiseh, 
V/.). Z^URAD Hasan u. Badri Nabain. 

> A.I.R.19S0 All. 897. 
s.j I .Spectfio BeUe/ Aot, 8 . . OmSisit tmdef*^Per«on 
Jointdas defendant after one pMr on hie aten appli 
4gtiionrr-Sfi oannot »voidj the deeree-r-Shtidenoe rAet, 


LIMITATION AOT (1908), 8. 23~Cloela^ 4»lBll. 

Where In a suit under S. 9, Specific Relief Aot, a 
person is added one year after the date of the SUJt 
aa defendant oa his own application aud a deoton 
is passtd against him, he canoot avoid the deoteo 
by taking advantage of 8. 22, Limitation Act* 
28 Bom. 11, Ret. on. (FotcceW, Ag C.J. and Hurphy, 
J.). BHADDIH BABU SaAlRASAN V IBRAHIM 
ALi Saheb Shat Kasan. 11210 786— 

30 Bom L.R. 1403 = A.I R. 1928 Bom. 926. 

■■ M inor defendant — Appointing guardian 
ad litem after time. 

Where in a pre emption suit, guardian for one 
of the vendeeB who is a minor is appointed after the 
expiry of limitation for the suit, the defect is not 
fatal to the suit as a plea of limitation. 31 All 55, 
Foil, {hindsay and Sttlatrnan. //.). Hab LAD 
Singh o. Ruoba Singh. 102 I.O. 624= 

4i All. 869=25 A.L.J. 65S=A I.R. 1927 All. 787. 

—8. 23-~AdyerBe pofitesilon. 

Section 23 would not apply to a case where 

the defendant has erected a chhappar on plaintiff*8 
land and taken possession of the land adversely to 
the plaintiffs, as the cause of aotloii is complete as 
soon as the chhappar is erected. 1'74 P. R. 1912 and 
28 C L.J. 494, Rel, on. (Broadway, J.)- LAD 
BiNGH V. HiBA Singh, 60 I.O- 20= 

3 L.L.J. 128=A.I.R. 1921 Lah. 242. 

—8. 23— Attachment. 

—Section 146, Cr. P, Cod^No fresh period of 
limitation. 

Where there was a dispute between the parties 
regarding the land in suit and in proceedings under 
Gh. XII of the Cr P. Code the Magistrate 
attaohed the land under S. 146 and appointed a 
Receiver thereof referring the parties to the Civil 
Court for the determination of their rights, and 
where a suit was brought by the plaiutiS for a 
deolaration that he was the o^ner of the land, 

Held, further that where it is not known whether 
it was the plaintiff or the defeudent who was guilty 
of interference with possession nr dispossession, 
all that one osu say as to what led the Magistrate 
to take possession is that it was either his inability 
to decide who was in actual posaession or hia 
deoision that neither patty was in possession and 
that neither of these can be said to be a wrong by 
the defendant and hence no fresh .period of Umita* 
tiou began to run under S 23 of the Limitation 
Aot, after the data of the attachment by the Magis* 
trate. (Kotoal, A.J.C.). Yeknathd. BABIA. 

85 I.Q. 631 = 20 N L R. 19S= 
A 1 R. 1921 Nag. 236« 

—8. 23— Attaohment and adYerte potaeatlon. 

Section 146, Cr. P. Code — Effect of order, 

A trespasser's possession ia determined upon the 
Magistrate taking possession under the attach* 
ment, lor the possession of the M-tgUieata being 
in law the possession of the true owner, the true 
owner must be taken to have been restored to pos- 
session oonstraotively on the date of the attaohment 
aud must be taken to get a fresh starting point, 
the case being one of oontiaulDg wrong. 
jee and Cuming, JJ.), Panna LAD Biswar v. 
Fanohu Raidab. 63 1.0. 200=41 Oal 6U« 

26 a.W.N. 432= l.l R. 1921 Qal 419. 

— 8. 23— Qloilng dvaiu, .v t, 

'• ■■T— Action of a person in closing np esitidn 
dning .which emltlAd water from anokher'a'> bnUd- 
lag on to the formec^p t pienUegi U a..'nonttnvlng 
yraong wlthla $. 93. (SliadiM, 0,/. oad Am- 
/.). 0mjAH«tiAD>n. aRiRl*4i« 

, r-.»j ..iu92(|,(h aoiff 
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LIMITATION AOT (1908). S. 23 — Contlaaing 
injary. 

— 8. 23— Oootlnalng injury. 

Pat Shah, J,— Where sulphurio acid was 

thrown at a person and injury was caused to his 
eye therefrom the continuance of its eSect at a 
later date wae not held to he continuing wrong 
within the meauiug of S. 23 of the Limitation Act. 

Aq. C.J. and Cfiitup, J.). ABDULLA Uaho- 
MED V. A. M. ZULAIKHI. 84 I C. 796= 

26 Bom L R. t333=A.I.R. 1924 Bom. 290. 
^S. 23— Cootlnuing obstruotioD. 

If it is allt ged by the plaintifi that the ob* 

struotion caused by olusiog the main sluice of a 
tank continued and be was prevented from removing 
the same by threat af violence it is a continuing 
wrong under Art 37 read with 8. 23 of the Limita- 
tion Act. The euit would be within time if it is 
brought within three years of the la&t day to which 
the wrong continued. [Hallifax, A,J.C.). SOSA 
PATIL V. LaXUAN. 82 1.0.482 = 

A.I.R. 1925 Nag. 189. 
—8. 23— Co-owner, obstrnctlon by. 

A suit by one co owner against another for 
the removal of the aotual existing obstructions 
oonstcuoted by the other, on land, which by long 
usage and by agreement between the parties is 
reserved for use as a common passage is governed 
by Art 144. 6 .al. 394 (P. C.). R</. Further the 
wrong is a continuing wrong within S. 23 of the 
Limitation .Act. (Richardson and Suhrawardy. JJ.]- 
DwABKA Nath Sen v. Taba Prasanno Sen. 

,b I.C. 328 = A.I.R. 1923 Cal. 356. 


—8. 23— Declaratory suit. 

■ —The priucipla of 3. 23 which deals with con- 
tinuing wrongs can have no application to deola- 
ratory suit and there is no reoutring cause of 
action for declaratory relief, 20 Cal. 906, Diss. 
iMullick and Ross, JJ.). ilUHAMMAD PahIOMAL 
HAQ V. .JAQAT RaLLAV GHOSH. 74 I C. 403 = 

2 Pat 891 = 4 P.L.T. 6?3=A I.R. 1923 Pat. 475. 

—8. 23— Denial of title « „ « 

A declataiory suit under S. 42, Specific 

Relief Act. cau be brought when the plaiutifi s 
title is denied by some person, and the denial 
itself gives a cause of action for a declaratory 
relief. To such a suit S 23. Lim. Act, cannot 
spply as it refers to a oontiouing wcoog aud uot 
ft oontinuing right. 20 Cal. 90S ; 26 Ma^ 410 an 
A.I.R. 1923 Pat. 4T5, Ref. {Patkar and 

KRISHNAJI ANNAJEB BULTE V. ANNAJBE DRON- 
DAJEB BULTE. 124 I C. 773=31 Bom. L R- 1241- 

f.4Boni 4=A.l R 1S30 Bora. 61. 

—8. 23— Disconnection of water P*pe- 

U. P. MunidpahlUs Act, S. 2^8 (o). 

Section 223 (6). U. P. MunicipalUies Act. 1916 
refers to the duty of the Board to allow the owner 
to connect bis bouse for the purpose of obtaining 
water from the main If therefore the connexion 
Is cut ofi and the owner is prevented from obtain- 
ing water from the main pipe by means of his com- 
Municatiou pipe, there is a continuing breno 
giving rise to continuing cause of action inasmuch 
as the owner ie continually proveuted from •con- 
necting his house with main pipe. The u y o 
the Board is continuing duty and the continuing 
breach of it gives cause of action owner from 
day to day. (Sulfliwan and Puilan, J JO. 

OIPAL board, ALLAHABAD a7o' 

118 I.C. 713=1930 A L.J. 94= A.I.R. 1939 All. 870. 

— 8. 28-PaHnretopay debts. 

Where the vendee agreed to pay oH a usn 

Irootuary mortgage on the property but no 
was fixed for the payment of the money, 


LIMITATION AOT (1908), 8. 23-8elzor6 of 
movables. 

Held, that the vendee’s failure to pay ofi (he 
mortgage on the date on which the sale-deed in. 
his favour was executed, constituted breach of 
covecant on his part, that the breach took place 
once and for all aod that there was no continuing; 
breach which would give soocessive oan&es of action 
t:) the plaintifi the vendor to sue. 84 All. 429, 
Foil. [Sulaiman, J.). Ba.m NahaiN t>. NiHAL 
SINGH. 87 1.0. 804=6 L.R A. Civ. 222= 

A.l.B. 1925 All. 488. 

—8. 23— Illegal partnership. 

— Ciotm for refund of capital. 

An unregistered business association of more 
than 20 persons was formed in contravention of 
S. 4 of the Companies Aot of 1882 -About 20 yeata 
later, the heirs of one of the members brought a 
suit for a declaration that the partnership wae- 
illegal and for the recovery of the share of the 
capital contributed by their ancestor. They alleg- 
ed that they had been ptessing the other partners- 
6o get the partnership registered but that they had 
refused to do so. 

Held, that the cause of action for return of the- 
money accrued as soon as the money was paid and 
there was no oontinuing cause of action in plain- 
tiS's favour. (Gokul Prasa/l and Lindsay, JJ.). 
Ram Kumar v. Nem Chand. 64 I.C. 447= 

19 A.L.J. 836= A.I.R. 1921 All. 73. 


■S 23— Nuisance. 

•The causing of a nuisance is a continuous 


^ UcaUOIlig Ui U SA* aw — 

roDg and a fresh period of limitation begins te 
iD at every moment during which the wrong con* 
Ques. (Le Rossxgnol, J.) HUKSunu DiN 
BM.AD. I (Lah.). 

a. 23— Obstruction to use well. 


•■ Conhnxiing cause of action ' expJawed. 
nf u/hinh ft olai 


A cause of action, iu resprtot of which a pUmtifr 

entitled to have the prodp-iotive damages assess- 

[ is distinct from a continuing cause of action, 

at is to say, a cause of action which arises from 

e repetition or ooQUnu.»no6 of acts or omissiouB- 

the same kind as that from which the action 

19 been brought. Similarly, where the damage 

insequent on an act or omission rather than ito 

!t or omission itself is actionable, tbeu as the 

jtion is only maintainable in respect of the 

image, or is not maintaiaablo until ibe damage le 

istainod.an action will lie e«ery time damage 

■crues from the aot. 11 V. G. 127, Ref. _.ii. 

The obstruction from taking 

a continuing injury. 6 -Mad 

el. on. {Prideaux, A. J. C.). Vd sl 

HANDBA. 98 I.C. 679 = A.I.R. 19^7 Nag.85. 

•S 23— Restitution of conjugal rights. 

-The cause of action for a suit for restitutioa 


IDe oaUHtJ ui rtuvivL* , , ^ 

loniuffal richts is founded on a breach of the 
Zet of marriage and the breach continues so 

ig as the person of the wife Is 

sband and he is denied th\undoubted egal 
ht of her conjugal society. This view ^ 

"e of a^tioa Ini .uU for -^tUuMon o 

hts pUoJS it within the purview of S. 23 

,sa.. J. J. 0). MD. 

'• ^^^^'“■’sOL.r65l) = A.I.R. 1922 daih 109. 

1. 23— Seizure of movables. 

.WrooBful eei^nre of movnblepro^ty . 


— WroOBtUl Beizure ^ oo 

ontinZI wrong within the --i“g 
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limitation act (1908), 8. 23 — Wrongfol 

distraint. 

taken oat of his possession. {Kumaraswami S^utri 
And BtiUv. JJ’l PAKNAJI DBVI CHAND <fc OO. 0- 
SANAJI Kapub Cbabd. 31 M.L.W. 678* 

1S30 M.W N. 305= A.l.B. 1930 Had. 633. 

^8. 23— Vrongfnl distraint. 

-Tfrony/Mt a*$ira%nt — V. P. Tenancy Act, 

S.146. 

The \vxoDg inflicted b; an unlawful distraint 
oontlnues and is rbuewed every day that the die 
traint lasts the lawful owner of the property being 
thereby reetraiutd from making use of it or exef 
eising any right of ownership over it. The cause 
of action thereiore for a eutc for damages in respect 
of a wrongful distraint takes its origin from the 
day on which the distraint comes to an end and the 
suit may be lawfully instituted within the pres- 
cribed limitation period of three montbe oalouiated 
from the said date. (PiggoU, Walsh and Lindsay. 
JJ.). JHABBU V. MT. BATUL. 73 I.C. 299= 

43 All. 203=4 L.R.A. Oiv. 48 = 
A.l.R. 1923 All. 146 

— S. 24— ‘ Injury.’ 

“Injury" in 8. 24 of the Limitation Aot 
Inoludeaa legal injury, (iforfen, C.tf. und Paikar, 
/.LQOVINDNARAYANo, RANGANATH. 

34 Bom. 236=s;s Bom.L.R. 232= 
A.l.R. 1630 Bom. 572. 
.—Per jShah, J. — Section 24 of the Limitatiou 
Aot relates to an sot which does not give rise to a 
cause of action unless soma epeoifio iujaiy actually 
results therelcom. {Shah, Ag.C,J, and Crumj>, J.). 
ABDDLLA MAHOMED V. A. M. ZOLAIKHI. 

34 1.0. 796=23 Bom. L.R. 1383= 
A.l.R. 1924 Bom. 290. 

— S. 24— Halfeatanoe. 

jSnifs governed by Art. 36. 

If a suit is for compensation for any mal' 
feasance or misfeiiBanoe independent of ooniraot. 
and nob otherwise provided for, the limitation 
will be two years, not from the date of the 
malfeasance or misf^asanoe, but from the time 
when the injury reeults. (ddumi and Ohattarji, 
JJ.), JAQANNaTH ilAKWABI 0. KALIDAS RaBA. 
120 1.0. 626=10 P.L.T. 191=8 Pat. 776= 

A.1.R 1929 Pat. 248. 
—•8. 28— Intention of parties. 

——If a question of limitation arises, an instru 
ment must be doomed to have been made with 
teferenco to the Gregorian calendar, the intention 
of the patties being quite immaterial. 4 Bom lOd ; 
6 Bom. 33 ; 24 Cal 382. Poll. ; 13 A.L.J. 486 and 
A;I.R. 1925 All. 138. Not foil. {WaUsr and ifodhu- 
Vtt» Nair, JJ,). VENKATA SUBBAMANIA V. 
BHIBAVASWAMU 105 1 0 241=26 M.L.W. 844= 
-fief 89 M.L.T. 284= A.l.R. 1927 Mad. 917= 
ST: S3 U.L.J. 447. 

—8. 25— Other calendar mentioned. 

— ' ■ •Presumption as to computation of time. 

If, in the deed or bond concerned, there is a cleat 
statement that re*paymen(s will be made on a 
particular Marathi month or after so miiny months 
oalouiated aoourding to the Marathi. calender then 
S. 26willEiol aSeot.the date fixed for payinent. 
But the oiroumstanoos that a bond bears ai^lndioh 
date ohnnot be used in :osdet to draw an inference 
regarding the meaning of ithe word '*naonth’* used 
in sabseqdent oUuaes in. the bond. »Theiefote, 
ti^emere iaotithat the lateioMnterest.Mvas to be 
ab<lipec oenb pennuftnsem lor Marathi momthi 
l«!an Insuffloiont hA&ls on f.whiohsi^ 
4h3osythatofor^ parpoaeB of^nrO'paymqntp a|p9j^^ 
seifida ms to he oalonlated*oit 
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LIMITATION ACT (1908), S. 28 — Casiomnny 

right. 

months. 11 O.P.I1.R. 91 and 6 Bom. 88, Bel. ottj 
86 cal. 516, Dist. {Findlay, C.J.). MADHOBAO 
Nabayan RAO Shatatb o. dbbpohand. 

102 I.C. 588=10 N.L.J. 117=A I.R. 1«27 Hag. 289.- 

—8. 25— Starting point. 

Inientwn of parties. 

If the starting point is to be calculated, aa so- 
many months or so many years from a parlioulaF- 
date, that point must oalouiated according to^ 
the Gregorian calendar. On the other hand, if the- 
starling point is otherwise fixed by the stipulation- 
itself the Court cannot apply S. 26 of the Limita* 
tlon Act. It is really a matter of interpretation in 
every oase. 

Where the intention was that the interest should- 
be payable at the expiry of ‘‘six months’* aooord- 
ing to the Hindi calendar, that is to say, on oe 
particular date and not at the expiry of elx months, 
and that the cause of action should arise on de- 
fault. {Muherji and Dalai, JJ,). BOBHAK LAI, o. 
UUADDHDBl BA8HIB. 82 I. 0. 830= 

47 All. 66=22 A.L.J. 902=' 

6 L.R.A.OIt. 636= A.l.R. 1925 AU. 186. 

— Ss. 26 ft 27— 5 sa also EASEMENT, 8S. 16 AND 16.. 
—3. 26— Ancient lights. 

Interference with convenience should &s proved,. 

Per Ranhin, C. J.— Where there has been an in- 
terferenoe with ancient lights, the law refuses ai^ 
action unless there has been a real interference 
with convenience or comfort of the dominant pre- 
miaes as regards their nature and situation. 

V. Borne and Colonial Stores, Ltd , (1904) A. 0. 179^ 
Foil.', Kine v. Jelly. (1907) 1 Ch. 460, Expl. (BanMn, 

C, J. and C. C. Ohose, J.). DBBENDBA NATB. 
BAOOBI V. SORENDBA NATH SUR. 102 I C. 370= 

31 G.W.N. 419=43 G.L.J. 474= 
A.l.R. 1927 Gal. 345. 
—8. 26— Applicability to Berar. 

- -Though Easements Aot is not In force 
Berar, Limitation Aot, S. 26 is. (Pridsaux. A.7.C.). 
BADBl V. JAFABBHAT. 96 I 0 548=' 

9 N.L J. 136= A.l.R. 1926 Nag. 474. 

— S. 26— Burden of proof. 

■■Where a right to discharge water on an- 
other's immovable property is claimed the onus la 
on the dominant owner to prove all the pointa- 
whloh are necessary to establish an easement' 
under S. 26 of the Ltmltatlon Aot. (SeoU-Smit]^ 
O^g. 0. J.), BIJA RAM t). BRIJ LAL. 

91 l.Q. 488=84 I.a 676= 
28 F.L.R. 42= A.l.R. 1925 Lah. 297. 

—8' 26— QompletiQn of title. 

A title,, to easement is not complete merely 

upon the efiloxioa of the period mentioned in tha 
statute, ois., 20 years and however long the period> 
of actual enjoyment may be, no absolute or inde* 
feasible right oan be acquired until it is so brought 
in question in some. suit, and uutil it Is so brought • 
in question, the right is Inchoate only and in ordex- 
to establish it when brought In question, the en- 
joyment relied on, must be an enjoyment fot-20- 
years up to within two years of the institution of 
the suit (Cuming and Midlik, JJ,), SiTb KantA' 
Palv. RaqqaGqvinda Sen. 1 1191.0.398= 
33 G.W.N .811^88 Gal. 9a7 = A.I.lR, 19a8Qal. 643. 
— a, 26^wt9»»*y ?ighti 
- — A Ottstomary right of W foft nil *hu- 
villagers U not a case of acquisition by pmaoilptioia 

Kf of ihe WmltattoiiwAuti 

iQ}l$tt^Setktia*4^Pan^, JJ,), Mahoubd 


HKQ. Pi BARSU MA 


HAaOUMD NQ 
66 463.(0 




2519 


DECENNIAL DIGEST, 1921—1030. 


2520 


L1H9T&TION ACT (1908). 8. 26-D6feBee. 

— S. 26— Defence. 

There is no bar ol limitation to a defence 

unless the suit for the relief involved in the def-noe 
falls within 9. 26 or 28. 30 Mad. 444. Foil. (Ifac- 
lead, G. J. and Heaton, J.). Mah&dbv Nabayan 
DATAR V. SADASaiV Keshev Limayb. 

39 I.C. 118=43 Bora. 45=A.I.R. 1921 Bom. 237. 
— S. 26— Easement, what la. 

• "Taking a water-course through another per 
son’s property is an easement within the meaning 
of S. 26. {Addison, J.). TUNNAN v. ToTA. 

100 I.C. 498 = A.I.R. 1927 Lah. 216. 
— S. 26— Extinction of easement. 

if ere failure to exercise right loithin 2 years 

before suit. 

Where an easement to carry water in a channel 
across the defendant's land for purposes of irriga- 
tion was established, the mere failure to exercise 
the right for a period of two years prior to suit 
does not extinguish the right of easement, nor does 
the mere fact that one year the plaintiffs irrigated 
one of their fields from another well affeot their 
tight of easement. 26 0.W.N. 121, Ref. [Pullan, 
J.). PARTAB SINGH 0. HEilEAJ. 118 I.C 921 = 

A.I.R. 1929 All. 497. 

Where a suit for asserting a prescriptive right 

is not brought within two years of the termination 
of the user, the right of user is lost. [Heald and 
Mya Bu, JJ.). MAUNO PWE v, MAI’NG CHAN 
Nyein. 120 I.C. 698 = 7 Rang 487= 

A.I.R. 1929 Rang. 30J. 

— S. 26— Fishery. 

Exclusive right and the right exercised with 

owner. 

If the tight claimed is a mere right to fish not 
ezoluding the lawful owner, it would appear to be 
an easement within the description of the w.>rd in 
the Limitation Act and oan be acquired by 20 
years' uninterrupted enjoyment. If it is an ex* 

• elusive right of fishery it is an interest in immov- 
able property and oan be acquired by 12 years' 
adverse possession involving an ouster of the right- 
ful owner. Such a right contains all the essential 
elements of property and even if it may properly 
be desoribed as a profit a prendre, it has also the 
distinctive features of an interest in immovable 
property. Even if S. 26 of the Aot should be 
applicable, this would not bar the operation of 
Art. 144 and 8. 28 if the right came \mdet both des- 
criptions. 2 P L. J. 283, Foil.-, 5 Cal 945 ; 12 Bom. 
221; 18 Cal. 80, Ref. {Dawson Miller, C.J. and 
Mullick, J.). HENRY HILE & CO. v. SHEOBAJ RAI. 

67 I.C. 954 = 1 Pat. 674=3 P L T. 477= 
1 Pat. L.R. Civ. 34= A.I.R. 1923 Pat. 58. 
— S. 26— <}pant of easement by co'sharep. 

None of the proprietors can do anything 

whioh altera the condition of the joint property 
without the consent of all the oo-sharets, e.g-, one 
oo'sharer oannot grant an easement to the detri- 
ment of the other co sharers. [Addison, J ), 
TUNNAN V. TOTA. 100 I.C. 498= 

A.I.R. 1927 Lah. 216. 

— S. 26— Immemorial user. 

■ ■■The plea thaithe defendants had been ualng 
a particular Kul from time immemorial, does not 
amount to setting up a plea of easement. [Mott 
Sugar, J.), MaUBA RAM o. KALU RAM 

80 I.C. 197= A.I.R. 1923 Lah. 609. 
— 8. 26— Intermittent user. 

* Tanks. . , 

User of an intermittent nature unaooompanlea 
‘ by assertion of right is very common m this 
- -country and arouses no opposition. A pond is not 


LIMITATION ACT (1908). 8 26-PresQmptIoa. 

susceptible of actual physical possession by the 
legal owner and possession follows title, unless the 
usurper oan prove long and continuous extrusion 
of rightful owner. (Le Rosstqnol. J,). Bhoru v. 
D.^TU Ram. 74 I. C. 292=4 L. L.J. 481= 

A.I.R. 1922 Lab. 39. 

—8. 26 —Interpretation. 

Person. 

The term “ person ” in the first clause of S. 26 
cannot be limited to the narrow meaning of in- 
dividual, but when the claim to a right of way is 
made in virtue of the occupation of a piece of land, 
the term means and inoludes the person in occupa- 
tion of that land, whether that p.>rson is the same 
individual throughout the period of twenty years 
or not. (Brown, A. J.C.). MaUNG PO HLA r. 
MAUNGPO SEIN. 70 10.915= 

4U.B.R. 90=1 Bur LJ. 99= 
A.I.R. 1922 U.B. 23. 

—8. 26— Lost grant. 

——The provisions of S. 26 are not applioa- 
ble where plaintiff sues for a declaration of a right 
of easement on the basis of lost grant, e.g., right to 
latte water from a tank (Oreavesand Pnnton, JJ.). 
GURU PRASANNA ROYt). PULCHAND MONOAL. 

67 1 0.244= A I R 1923 Oal. 291. 
— S. 26— Obstruction to light and air. 

Injunction — Prlma facie remedy. 

Where the building proposed to be built by de- 
fendant will block the plaintiff's windows for the 
free passage of light and air to which plaintiff has 
acauired an easemont. defendant can be restrained 
by injunction, from oonstruoting building. 

Any aot by the defendant whioh controls or 
obstructs the light and air to which the plaintiff 
is ontitlod is prima facie an injury of a sotioue 
character. 8 Bom. 95. Foil. 

jPrinta facie the plaintiff is entitled to an injuno- 
tion. An injunction is the rule and damages the 
exception in oases of this nature. It canuot be 
held that if it was possible for the plaintiff to 
neutralise the effect of the defend mt’s buildings, 
by altering or re arranging ht.s own "uildiogs, then 
csmpeiisation in mon'-y would afford adequate re- 
lief. It having been proved that the plaintiff has 
acquired an easement whereby he is entitled to 
have free access of light aod air through this 'jlp' 
dow, he is pri na facie entitled to bo m*intalned m 
his enjoyment of the said easement. 21 M.L.J. 313. 
Foil 

The grant of an injunction is purely a matter of 
discretion, a disototion whioh is to be 
» judicial manner. 8 P. R. 1909 I 172 
U Cal. 699 : 1 L.W. 166 and 2 P. ^ 

(Brcnd„n,, /.). ThakaR Das . S.^ABDa|.^HaM.D. 

A.I.R. 1921 Lah. 372. 

—a. 26— Presumption. 

Where a right of wav has been ^^^ed peace 

ably and openly wi bout interruption for 20 years 

, rotaJtribuLblLo 

the part of any person whatacerer its user as of 
right may be legally inferred. ' M6, . 

3 Bnr L T. 100 and 3 I.C. 21 1 , Rif- J-h 

LABHASINQH o. SONDEB p j, r. 587. 

tn open user oontlnned without 

an vaars and not shown to be 


a of right. within the meaning 
Bimi Jfon Aot. Pailnre on tbe P«t of 
draw such a presumptinn will be an 


i 
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limitation act (1908), S. 26— Swpft. 

making a second appjal oompotenfe. {Kitikhede, 
A.J.C.). NabAIN V. IKBAM. 89 J.C 81= | 

A. I. R. 1925 Hag. 270. | 

—8. 26 — Scope. 

-Statute not exhaustive —Profits a prendre. 

The \vord 'easement’ is wider than the meaning 
of the word in English Law and would include at 
least a profit a prendre. The object of the Statute 
was to make more easy the establishment of rights 
of this description; but it is remedial, and neither 
prohibitory not eihaustive and it does not exclude 
or interfere with other modes of acquiring easf 
meots and, therefore it is open to the plaintiS to 
show, if he can, that he is entitled to a right which 
may be of that nature although not actually 
within the strict meaning of the term. 6 Oal. 891 
(P.G.) and 1 M.L. f. 47, Ref. 

Per Ohakravarti, /.—la Bengal, where the mode 
of dedication of tanks is so widely known, when 
one finds that a tank exists from a long time past 
and the public have enjoyed the use of the water of 
such a tauk. it is opeu to the Court to presume 
that the water of such a tank was dedicated^ by the 
owner for public use. It is not necessary in such 
oases to seek the aid of 8. 26. (Pearson and 
Chakravarty, JJ.). BHABtDEB CaATTBRJBE o. 
BBUSAN CHANDRA MaKBSJBE. 911.0. 712 = 
100 I.C 321 = 53 Cal. 1016= A.I.R. 1926 Oal. dOT. 

'—Section nof exhaustive. 

Section 26 provides for the aequisUion by peace* 
able enjoyment without interrupiion for a period 
of 20 yeard of a right of easemeot either in a water 
course or in any other matter, but if one is claim' 
iug a right given under that section then he has 
to prove that the right has been exercised for 20 
years and that there has been no interruption of 
the right at any period further back tbau two years 
before the oommenc meet of the suit. 

The acquisition of the right of easement referred 
to in S. 26 of the Act is not (he only method of 
acquiring a right of easement. The seotionlenot 
exhaustive, and if a right of easement Is acquired 
by any other method such as by a grant either 
proved or implied then 8. 26 can have no opera- 
tlon to a euit brought to enforce such a grant. 
The object of the ecatute is to make more easy the 
establishment of rights of easement by allowing 
an enjoyment of 20 years, if exercised under the 
conditions prescribed by the Act to give without, 
mere, a title to easement. But the statute is 
remedial and is uelthec prohibitory nor exhaustive. 
A man may acquire a title uuderit who has no 
other right at all ; but it does not exclude or 
interfere with other titles and modes of acquiring 
easements. 6 Gal. 894 (P.O.), Ref and Foil. {Daw 
son’i£ilUr, C. J. and idaopherson, /.). SHBIE 
ABDDIi QHAMI V. HABNAM SlNQH 

90 1. 0 866=7 P. L. T. 260 = 
1925 P.H.G.G. 290 = A.l.R. 1925 Pat. 748. 
Section not exhaustive. 

To establish a right of casement it is not neoes* 
aary for a party to rely on the provisions of 8. 28 
of the Act If the existence of the right could bo 
otherwise established- (Hickar/son and Suhra- 
wardy, //). AM MOHAMMAD v. SHEIKH KATU. 
70 1.0. 261=36 0. L.J. 280=A I.R. 1933 Oal. 200. 
— S. 26— Threat to oceate eaBoment. 

-giglariartcn to the sdefiem. 

A mere denial of right affords a oapse of aqtloiiV 

.g threatened * With’ a 

,'ota aeolbraiidia'that 
{bytjldii^^SeMnoe and zi6tAe of 
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LIMITATION ACT (1908), S. 28 — BeneflolaTr 
under will. 

the Limitation Aot Is to confer an indefeaeibl© 
right of easement on any person after an enjoy* 
ment of anything over nineteen years, provided ha 
waits less than one year before ohallenging an in* 
terruptlon and the beginning of his enjoyment-- 
arose twenty years before suit, but the Explana* 
tion does not oome into operation if at the time of 
suit there is no interruption at all. (Le Rossigiiol, 
j.). Ohibaqh din V. Gholam Mohammad. 

79 I.O. 608=A.I.R. 1924 Lah. 628. 

—8. 26— Uninterrupted enjoyment. 

— — £Jsjanftai8 of. 

In order to establish a right of easement it ia 
enough for the plaiutifi to prove that he has beei> 
exeroising the right without interruption, without- 
express or implied permission of the owner of tha 
dominant tenement and without seoreoy or stealth. 
(Suhratcardp and Cuming, JJ.). BBBABI LAL 
MDKBBJBS V. ASUTOSH BANEBJBE. 

87 1.0 19=41GLJ. 379 = A.I.R. 1925 Oal. 788. 
—8. 26— User not by right. 

vVhere the plaiutifi. in a suit to restrain tho- 

defendant from obsteuctlog an artifiolal water* 
course fails to prove ihat he has used the water- 
of the water course as of right, B. 26 of the Aot 
will not avail him. {Campbell, J.), BALA SlNG^ 

V. Bali Ram. 73 1.0. 4B9=A.1.R. 1923 I|ah. 2S7. 

— S. 28 — Adverse poaieaalon. 

fTAsre owner's right to sue subsists. 

Aoqaisition of a good presoriptive title In the- 
property is the oorresponding efieot of the right to 
the property being extinguished by determination 
of the petl<^ of limitation to any person institut- 
ing a suit. When that right is not determined, a- 
good title in the trespasBers cannot follow. S Oal, 
224, Ref. (Dalai, /.). OUDH Behabi LAL o. COL- 
LBCTOB OF BTAE. 116 I.O. 613= 

9 L.R A. Rev. 26S=A.1.B. 1928 All. 626. 
" Perfection of burner re»ga\ning possession. 

If a patty who has been 12 years out of possea- 
sion and whoso suit is, therefore, barred, should- 
again get into possession, he is not remitted to Ms- 
old title. An owner oannot re gain possession extra- 
jttdioially after lapse of the period of limitation.' 
piesoribed for a suit to recover possession. 11 dom. 

L R. 237 ; 1 Boul. 70; 21 All. 204 and 6 O.L.J. 
621, Foil. (Zinfchsds, A.J.C.). SONAJl v. DATTU. 

10AI.O. 835= A.I.R. 1927 Hag. 401. 
— A right of property whloh is vested In one 
person Is not transferred by the mere lapse of time' 
to the person actually in possession. (Lord Ral- 
MOMTAZ ALI v. MOBAK SINGH. 

741.0. 476=90 ri. 202= 26 0.0 . 231 s 
21 A.L.J. 767=45 All. 419=33 M.t T. 321= 

19 M.L W 283=10 O.L.J. 383= 
28 Q.W.H. 810=39 G.L J. 298= 
A.I.R. 1923 P.O. 118=18 M.L.J. 623 (P.O.). 
— S 28-ApplIoabimy. 

—Person throughout in possession. 

Section 26 operates to extinguish the rights 
to any property of a person who does not sue for 
Its po'sasston within the time allowed by law. ir 
a person is throughout in possession of the property 
S. 28 does not apply. (Mhrftnsau, /,). GBAinAir 
V. MANSHA SINGH. 70 1 0 966= 

A.I.R. 1923£ah.2iT. 
— 8. 28— Beneftdiary undewlU. 

of d^tiqri aacruing ' disring ddminietra- 

ftoft. , ■ * ' • • •• ' ■ ■ • ' 

of aqtion has' aoe^ued''' after ihW 

adminiittatlon U* 
ooflipwWd tW ^efiolaty will be barred if tha^ 
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I^IMITATION ACT (1908), S. 28-Effect of eztino- 
tioo- 

Qxeoutor fails to sue within the period prescribed 
by law ; for the estate is still the estate of the 
testator and not the estate of the benedoiary who 
may be a life-tenant under the will of the testator 
and consequently a title that may be acquired by 
a stranger by lapse of time will be a title acquired 
against the testator and not against the life-teuant 
{Das and Ross JJ.). TBE Hon’RLE MahAR \.IA 
Bahadur Kesho Prasad Singh v. Madho 
PRASAD 8INQH. 83 I. C. 812= 3 Pat. 8^0= 

5 P L T. 513= A. I. R. 1924 Pat. HU 

— S. 28 — Defence If harped. 

See Limitation Act, 8. 3. 


— S. 28 — Effect of extinction. 

-After the right has been extinguished by the 
operation of the law of Limiti-tion it cannot come 
into life again. There is no doubt that the provi- 
sions of the Limitation Aot apply to suits for pos 
session of Buddhist monasteries (Maung ff-n. / ) 
U WISBIKUA y. U PARAMA. 79 I.C. 273= 

IBup.LJ. 108=A.I.R. 1923 Rang 40 

— S. 28 — Essentials for extinction of rights. 

—Possessory '.itle should be perfected in some 

body. 

Section 28 does not apply unless there is some 

one in adverse possession of the property. UnttI 

some one in an adverse possession, the owner of 

the property does not lose his fight to the property 

merely because he happens not to be In possession 

of the property for 12 years. His right isooly 

extinguished at the determination of the period 

limited by the aot to him for instituting a suU 

for possession of the property. The period oaonot 

be determined unless it has oommenoed to run 

and the period will not commence to run until the 

owner is aware that some one else in possession 

uTibo holding adverse to him. A.I.R. 1921 Bo n 

368' A I R 19^6 Oudh 313, Bel. on. (Rosa,/.) 

MnsiNOLNISSA n. AM HUSAIN. 119 I. 0 866= 
MUBlNOLNibs ^ ^ ^ 682= A.I.R. 1929 Oudh 40 

Until some one ie in adverse possession, 

plaintiff's title is not extinguished though he be 

out of po38eB8ioa for 

2^0 n31=“3 O.L J. 4I)0=1.I.R. 1926 Oudh 313. 

Adverse title should have been perf^Ud. 

An owner of property does not lose his right to 

rrtiiftrtv merely because he happens not to be in 

Kr8l.o of it for twoWe years HU right under 
I 28 is only extingnished at the determination 
nerlod limited by the Aot to him for 
\^fnfc?nfl a suit for possession of the property. 
Loi 0 / and //.). awAMiBAO 

L., .... 

62 l.u. lui * ^ j JJ Bom. 368. 

—9. 28— Interpretation. 

• niaht to such property -^Joint right. 

,.r»s:r 

extinguiehed under Ari. i 

»s ofbU & of the^duoe as tb- 
to olaim damages is not separate from the 
Tight to claim poseeFsion 'J' j U )’ 

ri.B‘l921 M.d 2* if.i. 0,. 

Jaqatbam i». Pitai. ^ ^ j 

26 4630 Hag. 1*9. 


LIMITATION ACT (1903). 8. 28— Lost of right. 
— S. 23— Joint tenants. 

•Effect of adverse possession. 

The 80-cailed rightof survivorship of each of the 
daughters of a deceased male llmda in respect of 
th« propHEty inherited by them ir»)in him U inci- 
dental to the right of j.jint posses ooq and enjoy- 
ment of the ostrite with the others who ate jointly 
eniitled and Cannot exist separately when the right 
uf j Jifit p isssnsiori and 6nj)yia-‘nt has been lost, 
e.iy , by adverse possession oy one ui the daughters 
9 M I A 53J Foil. 

The effect of the interests of the excluded sisters 
being barred and their rights being rhu8> extin- 
guished under the Limitation \cc is to enlarge the 
estate of the adverse possessor and to give her an 
e^tale of her own life and the liv.^s of her sisters 
determinable on the death of the last survivor, and 
on the death ol the adverse po-sn'<sor Buoh estate 
will descend to h-»r hairs. {W 'llis, C.J, and 
Seshaqiri diyar, J.). IvxTURV VOTCHAMMA 
1. UaPIAH. 60 I.C <>8i = 44 Mad. 131 = 

13 H.L.W. 437= A I.R. 1321 Had. 24= 

40 M.L.J. 83. 

— S 23— Landlord and tenant. 


0. P. Tenancy Act, S. 104 (4). 

SeotioQ '28, Limitation Aot dies apply iuview of 
the provision contained in S. 1)1. sao*3. (4), C. P. 
Tenancy Vot, to a c.ase where the r uu idy by way of 
suit by the tenants is lost, having regard to Art. 1, 
Soh, II Tenancy Aot, and the tenancy right is 
extinguished with the i^ss of tho rcmidial right to 
r.'oover p08.session. 21 Ml. 201 .tnd V I R, 1928 
Nag. 230, Rd, on ; A. I. R. 1926 Nag. 99, Dist. 
(Findlay, /.C.J. D.ADOO v. SuKH^. 109 I.C. 403= 

A I R. 1923 Nag. 281. 
'■Tf a tenant pays no rent, it does not follow 
therefrom that he is in adverse possession. {Zafar 

AH. J.). Lal Singh v. Wad iava. lOO l.C. 73= 

A I R. 1927 Lah. 739. 


— — Saotion 28, Limitation Aot applies to the 
ight in a tenancy in the Central Provinces. 
i.I.R. 1926 Nag 99, Vise, from- {SsUifaz, A J.O.). 
>HARMU V. Dal Singh A.I.R. 1927 Nag- 352. 

■ Sot only the express provisions, but even the 
inderlying principle of S 28 of the riimitation Act 
oes not apply to the law of tenancy in the Central 
Provinces. (Zinhhede, A. J.G) BANANv. RANA- 
IH SINGH. 89 I.C. 752= A.I.R. 1926 Nag. 99. 

- \ right to levy assessment on rent free land 
3 governed by Art. 130 and under S 28 is extin- 
uiflhed if no suit to enforce tho right is brought 
nthin he time. 5 Cal 9l9. Poll. {Shah and 
Jrump, JJ ). SaKHARAM COVIND PAGE «. TRIM- 
lAKRAO RAMCBANDRA MANTBI. 81 I C. 40 = 

43 Bom. 694=23 Bom. L.R. 314= 
A. I. R. 1921 Bom. 303. 

-S. 28— Loss of right. 

Cause of action accruing during admitiistra- 

ion— Failure of executor to sue within Limilatum— 
hnefi -iary is barred. 

Where a cause of action has aooruad after the 
e.ath of the testator but before admiaistratlon is 
omplebed. the beneficiary will be barred If the 
xecatot fails to sue within the period prasotl^d 
IV law - for theestite is still the estate of the 
eetator and not the estate of the beneficiary who 
n-ay be a life-tenant under the will of the testator 
.nd consequently a title that may be acquired by 
, stranger by lapse of time will be a title ai^ttiMd 
kgalnst the testator and not agala4 the IjJ® 
D^and Boss, //.)• HoN'BLa Mahabaja BAHA- 
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LIUITATION ACT (1908). 8. 28— Mortgages. 

DDR Kesso Prasad Singh v. Madho Prasad 
•Singh. 83 I.O. 812=3 Pat. 888=5 P.L.T. 313= 

1. I. R. 1924 Pat. 721. 

— S. 28<-Hortgages. 

Subseq^nt rnortgage barrei — Conditional de- 

^reejor redemplion. 

If a suit, la bcoughb oa the second deed of mort- 
gage, is barred by iimibatiou, the right of the moct 
gi^ee setting up such a deed in suit for redemption 
of the prior uiutcuofcuary mortgage, redemption of 
which is made oonditioaal on payment of mote- 
Mge due thereunder and under subsequent deed 
Is not extinguished and the Court oan direct pay 
ment of what is due under the second or sub 
sequent deed. 37 .^11. 634. jDjw- fTotn\ A. I. K. 
1928 All. 99, Bd. on. (Son and Ntantatullab, JJ.). 
-JORHU BHEMYA 0. SITIjA BaKSH SINGH 

122 1.0.411=1^30 A.LJ. 750 = 

A l.R. 1930 Ail. 416. 
— B. 28— 'Personal action for debt. 

-Kature of tho bar. 

In the oaae of a personal aotion for a debt limita- 
tion merely bar^ the plaintiS from having the parti 
• oulat remedy by way of suit and does notextio- 
^ish the debt. Thus if the creditor has any form 
•of lien upon property, he can exercise that lieu 
motwithatanding that by the terms of the Limita- 
tion Aot, he could not bring a suit. (Rinfein. /.). 
'NABBNDBA LAL c. TABOBALA Dasi. 

66 1.0. 299=48 Oal. 817=23 O.W.K. 803= 

A.I.R. 1921 Gal. 67. 
<— B. 28 — Receiver in posBesslon. 

■ ••Bightftil otoner need not 3u«. 

Where a Magistrate appoints a Receiver in 
mossesBlon of immovable property, what happens 
« in the eye of the law is that the property is placed 
in eusfodin i e., in the onstody of the Court 
ior the benefit of the person who may even- 
toally and finally snooeed in establiehiug his title 
‘to the property* It is not nesessary fox the p.irson 
■affeotea by the order to institute a suit for the re 
•oovery of possession of the property. He may in- 
etitnte a suit merely to have his right to the 
(property declared. If so, Art. 47 would not apply 
.and a /oWtori the oonsequenoes of the operritlon of 
St 26, Limitation Aot cannot follow. 26 Mad. 410; 
1 Mad. 809 and 20 All. 120, Bel. on ; 10 L. W. 687, 
JfoC/oU. (Srinivasa Ayyangar and RsiUp, JJ.). 
ALAGABSWAMI THEVAN V. RAMABBADBA. 

Ill 1.0. 132= A.I.R. 1929 Mad. 38. 
—8. 28— Reveriloner'a salt. 

O ne reversioner suing in time impleading the 
‘Other as a defendant — Bight of the latter. 

Though a suit by one reversioner to recover pos- 
messlon of his share from the alienee from a Hindu 
vridow would be barred under 8. 28 read with in. 
141 as beyond twelve years from the death of 
-the widow, yet when a suit is brought within the 
-proper' period of limitation by another reversioner 
and (he other reversioner is made defendant in it 
and he in his written statement claimed possession 
uf.hls-share, snoh a claim would not be barred 
by limitation in spite of the fact that the written 
atatement itself was presented after the lapse of 
19 years. 84 Bom, 91, A’oU.; 26 M.L.J. 494; A.I B, 
1991 Bom. 808 ; 21 Bom. 509, Diet.; 85 Oal. 1065, 
•Be/. (Bator, J.). Ratkgavda Hanmaotrya 
• t>. BAUDINGAPPA SHIDGAVDAPPA. 119 1.0. 688= 

88 Bom. A72s81Bom. L. R. 647= 

. ^ - A. I. R. 1989 Bom. 3IS. 

^B. 28— 8oop«. 

rn-The role ie now well eettlod that lapse of 
fiWtetloak opart fnn B. 86, bait o&ly the remtdy 


LIMITATION ACT (1908). S. 29 — Income-tax 

prooeedinfis. 

and does cot extinguish the title of the olaimant. 
{Binerji and ifiarnatullah, JJ.). MD. RAZA 
AHUAD V. ZahOOBAHUAO. A l.R. 1930 AU. 898. 

—S. 28 — Borne reliefs barred. 

—Mortgage followed by sale — Sui< to set aside 

both. 

Iq 190.5 d’s father mortg»g..d his property to B. 

In 1916 there was an award midti on the mortgage, 
la 1918 the father sold the pc to B to liqui- 

date the mortgage aad pl-ko-d B in po^isession of 
the property. 4. whi actaiaod n »j >rity on 2nd 
Pebruary, 19^1, brought a suit on ind iTovember, 
I9ii, to reojver possession of th- pr^iporty sold by 
his father. Farther he as'c id th »t '.he moctgage- 
d'jed and the award of 1916 should be set aside, 

Sfld, th*t if the suit h td b i )n b'’ >aght only tot 
sotting aside the mortgage, it would have been 
time-barred, but the suu w.as brought upon tbe 
alienation of 1918 in whioh year the possession was 
given to the alienee and. was tu^jcsfote, within 
time and bis prayer that mortgage deed and award 
should be set aside must be treated as earplnsage. 
n vlad. 2l3 (P. B.), Poll. . (FiwcM, Ig. O.J, and 
Mirza, J.). CHiNTAilAN y. BaiGVVN.tlJ I.O. 378= 

30 Bom. L. R. 1093= A.I R. 1918 Bom. 383. 
—3. 23 -Suit for possession of office of mufa- 
walli. 

—"Personal action— 'Tn sush action law of iimi- 
fafion merely ba« remedy and not right. 

A suit for possession of the otfiee of rautawalll is 
an action of a personal character aal is not *’a suit 
for possession of any property." In personal ac- 
tions, the law of limitation bars the remedy but 
not the right. Where the action for possession of 
the office is statute barred right to a particular 
utikf property is not naoessanly extiuguished 
under 3. 28. which is limited to suits for "posses- 
sion of property.” Bata person ia adverse posses* 
eioQ of property claiming to hold it as mntawaUi 
does not prescribe for more than a oantawalli's 
right in such property and may acquire to that ex- 
tent. the status of a mntawalli. Tan right to office 
and the right to possession of property are distinot 
jural ooDoepts, thongh in the gxierality of oases 
the claim to the office of mntawalli and to the pro- 
perty appnrtenant thereto are inseparable. This 
would principally depend upon the terms of the 
foundation or settlement. 26 M»d 410, Rel, on. 
(S'en and Niamafulfah, JJ.) abddl ALIU u. 
ABDUL HAMID. A.I.R. 1939 All. 866. 

—3 29— Beogal Tenanoy Aot. 
ipptica&iltfy of. 

There is no oonfliot between 8. 29 (2) (5), Lixnl- 
tatioQ Aot, and 8. 185 (2), Ben Ten. Aot There is an 
express reference in 8. 29 (21 to S. 8 which itself tefen 
to Ss. 4 to 95 and oonseqaently Ss. 4, 9 to 18 and 99 
are specifically made applioable so far as not ex* 
pre-'sly exolnded, and the only reasonable way in 
whioh 01 (6) can be read is that the remaining pto* 
visions of the Aot if they are to apply are to be 
speoially applied. They will not be applied by 
foroe of the Limitation Aot itself. 3 0. L. J, 347; 
10 C.L J. 617 ; 9 O.W.N 1026 ; A.I.R- 1929 Oal, 187, 
Re/,; 46 Oal. 934 ; 46 Oal. 199 and 29 O.W.N, 817, 
Oist. {Das and Ross, JJ,). Haskn Wam v BBASU- 
DBO Singh. A.I.R. 1939 Pat. 891. 

—8. 89— Ineoma-tax ppoeeadings. 

—Provisions under 8. 99, Limitation Aot, apply 

to the prooaedinga under Ineome-taz Aot, (Zit 
Ohand and Agha Baiiar, JJ,), MO, HATAIS HAn 
SABDAB V, OOlOIB. OF INQQKMAX, 

^ < Ml ll?LO.Ul>A.l.R.1989Lali,m« 
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LIUITATION ACT (1908), 8. 29— Interpretation. 

>-8. 29— Interpretation. 

An express exclusion means an exclusion by 


- — 

express woidt*. that is by express reference to the 
section and not exclusion as a result of a logical 
process ofrtasoning A.l.R. 1929 Cal, 325, Ref 
{Pe*civalJ C. and Barlee, AJ.C.). RewacHAND 
FATEHCHA^D f. KARACHI MUNICIPALITY. 

122 l.C. 398- A.l.R. 1930 Sind 93 
. Effect of Amending Act X of 1922. 

The phrase “ the remaining provisions of this 
Act slall not apply” can only moan that the 
remaining provisions of the Act shall not apply 
unless they are expressly made applicable by the 
special or local Act To hold otherwise is to hold 
that it is a prohibition of the future as well as the 
past applicati' n of those provisions by a special or 
local Act, which is obviously impossible The 
amendment of S. 29 of the Limitation Act in 1922 
did not restrict its scope but extended it. Under 
the old S. 29 none of the provisions of the Limita- 
tion Act were applicable unless they were express 
Iv included hy the special or loc^l Act. Under 
the now S. 29 some of them are applicable without 
being expressly included unless they are expressly 
excluded ; the rest nmain, as before, applicable 
only when they are expressly included. (HalUfax 
A J C.). MADHO KAO OhOTATB v. BALAJI. 
NABAYAN. 91 I C. 563= A I.R. 1926 Nag. 236. 

—8 29— Letters Patent proceedings. 

Per Cunhffe, J.— The rales made by High 

Court under its Letters Patent or by virtue of the 
C. P. Code will not amount to a special or local law. 
High Court rules approximate closely to bye laws 
which can be altsred at will They are subordinate 
and domestic enactments; they must be intra vires 
of the power from which they are derived and any 
other power yjart tnaferta. {Page, C.J., Carr and 
Cunhffe, JJ.), (SHAKUB) ABDUL GANNI v. MRS. 
I.M. RUSRBL A I.R. 1930 Rang 228 (F.B.). 

Applicabilify of the Act. 

When the special or local law is not in itself a 
complete Code, the general provisions of the Limi- 
tation Act. e.g., Sb. 4, 5. 12 and soon, are ordinarily 
applicable to proeeedings under it, inasmuch as 
such general provisions do not affect or alter the 
period prescribed by the special or local law, but 
only the manner in which that period is to be com- 
puted Letters Patent being a complete Code the 
provisions of the Lim. Act do not apply to pro- 
ceediDRS thereunder. {Chevh and Scott-Smith, JJ.)- 
Dyal SiN'iH V. Budha Singh. 6i I. C. 327= 
2 Lah. 127 = 3 L.L.J. 415=74 P L.R. 1921 = 

A.l.R. 1921 Lah. 26. 

— S. 29— Mnniolpal Acts. 

^Under S, 167. District Municipal Act, read 

with Ss. 29 and 16 (2), Lira. Act, a plaintiff is 

entitled to add the period allowed him fornotioe 
to the six months within which he has to sue. 
air 1925 Sind 822 O'crruled. {Percival, J. C. 
andBatle.e.A.J.r)- RewacHAND FATEHCHAND 
- K.PACHI mun,c.pai..tv. ^ , „ w. 

—8. 29— Revenue cases. 

p Land Revenue Act (1917), S. IfO (li 
Section 29 (6) excludes the operation 14 

of the Limitation Act in respect of a suit filed in 
aooordarce with an order passed under Cl. loj 
of 8 169 (1^ of the ( entrnl Provinces Revenue 

Act. 47 Cal. 800 (P B.) and 41 Mad. 169 (F.B.), Reff 
{Balter, J.C. and Hallifax. A.J.C ). /^^KsniUAN t>. 
KESHAO RAO. 78 l.C. ^ ^ ^ ^ 


LIMITATION ACT (1908) 8 31— Period of lult. 
—8. 29— Sait under Registration Act. 

Limitation Act does not apply. 

UnderS 29 il) of the Lim. Aot nothing In that 
enactment affects or alters any period of limitation 
specially prescribed for any suit app.-al or applioa- 
tioD by any speoial or local law aud inasmuch as 
Ss. 71 to 77 of the Registration Act lay down a 
complete procedure where registration is refused 
and as S. 77 limits the period within which suit is 
to be brought to 30 days tbe period cannot be 
extended under 6. 14 of the Lira. Aot on the grounds 
of prosecution of procetdiogs in g< od faith in a 
Court not having juri».diotion in the matter. 
47 Cal. 300 ; 24 C. W N. 29 ; 30 Cal. 532 and 

18 ^lad. 99, liel. on. {Prideaux. A.J.C,). FATRLAL 
V. Mt. SITI. 89 I. C. 684= A. I. R. 1926 Nag. 126. 

—8. 29— Time required for copies. 

Income-tax Act. 

On general principles and in view of S. 29, Llm. 
Act. the period required for obtaining the oopies of 
the order under S. 31 or 32 of the Income-tax Act. 
shall be excluded in computing the period of 
limitation for an application for reference by an 
assessce underS. 66 (2) (3). A. I R. 1928 Rang. 162 ;. 
A.l.R. 19^9 Lah. 170 and 34 All. 49B, Ref ; A. I. B. 
1926 Bom. 566 and A.l.R, 1927 Mad. 545. Not appr. 
{East Ali and Chatterji. JJ ). MOHAN Lxl Hab- 
DEO Das V. COMUR. OF Income-tax, Bihab anD’ 
Orissa. 122 I.O 810=9 Pat. 172= 

lOP.L.T 769= A.l.R. 1930 Pat. 14. 

—8. 31— Foreclosure suit. 

Limitation bar against subseiuent mortgagee. 
Per Kntval. A. J. C.— Where the prior mort- 
gagee fails to implead the puisne mortgagee In his- 
suit for foreclosure against mortgagor and the 
period of limitation runs out as against tbe puisne- 
mortgagee, who in his suit for foreclosure against 
the mortgagor obtains poseesslon by a decree, the 

prior mortgagee cannot on the strength of his title- 
under the foreclosure decree obtained against tbO' 
mortgagor maintain a suit against the second 
mortgagee for possession eubj-ot to the latter’s, 
right to redsem. The puit in t fleet is one to fore- 
close the seoood mortgagee on hie fnilure to redeeni' 
the prior mortgagee and an evaeion of the law ox 
limitation under whioh a regular suit for fore- 
closure is barred and tbe defendant has acquired an 
immunity from being compell* d to redeem. Bagnu- 
noth V. Sheolal, 18 N. L R. 69, Foil. 

Per Dhohley, A J. C.— Limit-ition does not af- 
fect the subsequent suit, sinoo it is not a suit on 
mortgage but a suit for possesRion based on a 
cause of action long subsequent Bahu Lai v. Jalai- 
shia, 44 A. L. J. 1U6. Foil, (ffallifnz, Kotval and 

Dhobley, A.J.Cs.), JAQRSWAR y. MoTi- 

66 l.C 631 = 6 N. L.J. 157=^ 
A.l.R. 1922 Nag. 89 (P.B.), 

—8. 31— Period of Bult. 

ffvpolhecaiion b'^nd—Aehnowledt^t afl^ 

12 years but within 2 years providea. tn S. HI— Saves 

^'T^sIiTon hypothecation bond brought long. 

after the period of 12 years t'!' ac- 

had expired. Plaintiff however, 

knowledgment of the liability made ^ « 

piry of the said period of 12 years but within the 

period of 2 years provided bv 8. 81. timitation 

^ Held, that S. 31 proscribed » 

and that the suit was within time 49 • 

55 0al. 1210 and 26 ^.L ^ 

and 44 Mad. 817, Disf.; 45 Mad. 785. Ref. {Beas^^y, 
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limitation AGT (1903), Soh. I — Articles — 
QooBtraction. 

C. J. and Walsh, J.). SOMISETTI SeshAYTA 
GHETTY V. ROLLA SUBBADUL. 

1930 H.W.N. 930^32 tf.L.W« 902. 

—Soli* I— Aptlolee— Oonstraetion. 

The laDguage of the third column of the 

fiohedale ehonld in geoeral, if not indeed always, 
be so interpreted as to carry out the true intention 
of the legislature, that is to say to date the cause 
of action from the date on which the remedy is 
available to the party. 26 Mad. 780 and 10 l^Iad. 
lOiO, Bef. (Rankin, C.J., O.C.Ohose and Bucklandt 
JJ.)* Habi Mohan ‘Dalal v, Pabameshwab 
SAHU. 117 I. 0. 543=96 Cal. 61 = 32 C.W.N. 971 = 

A.I.R. 1928 Cal. 646. 

<~&ah. I— 'Articles — Determination of article 
applicable. 

— Plaint ts the basis. 

The question of the applicability o! any 
paitioolar article of the Limitation Act to a parti- 
oular suit for a partioulai relief must be decided 
on the assumption that the version as given in the 
plaint is correct and that the relief sought in the 
plaint flows from such a version. (Einkehdey 

A.J.C.). Secy, op State v. baqmai, Kisan- 
DAYAL. 98 1.0. 22=22 M.L.R. 147=9 N.L.J. 198 = 

A.I.R. 1927 Nag. 10. 

There is always one article applicable to a 
case and the Court has to find it though more 
than one may seem to be applicable and such a 
oonstrnolion of the various articles has to be 
adopted as to confine each article to one exclusive 
category of suits. One principle in the working 
out of this process is the maxim Generalia Specialty 
bus non-derogant, spscialia deroganl generalibus. 
(Spencer and Ramesam, JJ.). Nabayanaswami 
Kaickbb V. Pbbiasauy Odayab. 68 1.0. 734= 
44 Had. 991=14 H.L V. 116=1921 H.W.N. 465 = 

A.I.R. 1921 Had. 272=41 H.L.J. 163. 

^Sch. I— Artioles— Two articles applicable. 

The more general article must be governed 
by that whioh is more speoifio. {Damon- Miller, 
O.tT. and Foster, J,). Bamesbwab Nabain Sinqh 
o. MAHABia Prasad. 98 1.C. 829=8 Pat. 759= 

8 P.L.T. 124=1926 P.H.G.O. 229= 

A.I.R. 1926 Pat. 401. 

■ — W here the rellel claimed is coveted by two 
articles of the schedule, one being of general 
import and the other of special Import, applying 
to the partioulat facts of any oase, the latter shall 
govern.'(Dau)3on‘JlfiUer. G.d. and Foster, J,). JoPA 
Lal Das c. Syed Moinuddin Mibza. 

98 1.0. 129=7 P.L.T. 431=4Pat. 448= 
1925 P.H.G.O. 349= A.I.R. 1929 Pat. 769. 

^In giving effect to a statute of limitation if 

two artloles limiting the period for bringing the 
suit are wide enough to include the same cause ol 
aotioD, and neither of them can he said to apply 
more speolfically than the other that whioh keeps 
alive rather than that whioh bars the right to sue 
should generally, and apart from other equitable 
consideration, bo preferred. (Damon-Miller, O. J, 
and Foster, /.). JoPA LAD DAS o. 8YBD MOINDD- 
DIN MIBZA. 931. 0. 129= 7 P.L.T. 431= 

4 Pat. 418=1929 P.H.G.O. 848= 
1- 1- R. 1928 Pat. 768. 
—It there are two Artloles In the Schedule to 
the Limitation Aot, whioh may possibly govern a 
oase, the one more general and the other more 
speoial, the more partloular speoifio article should 
be regarded as the ohe governing the oase. 16 0. 96‘ 

26 0. 664; 21 M. Ul; QS)B.,725iand 26!Bdm. 480, Fo»! 

D.D, YOL. m— 109 


LIMITATION ACT (1908), Art. 2— Damage by 
canal. 

(Mookerjee and Rankin, JJ.). Md. MOZAHABAD 
AHMAD t!. MD. AZIMADDIN BHUINYA. 

73 IX. 17= 27 C.W.N. 210=37 C.L.J. 108= 

A.I.R. 1923 Oal. 507. 

The particular article must be applied in 

preference to a general article wherever possible. 
(Le Rossignol and Campbell, JJ.). KDNJLALL o. 
GULAB Ram. 67 I C. 389 = 98 P.L.R. 1922= 

A. 1. R. 1921 Lah. 339. 

—Art. 2 — Applicability. 

Article 2 will govern a case only when the de- 
fendant did an act in the honest belief that he was 
empowered to do the act by some enactment but if 
bo acts knowing that he has no power under any 
enactment so to act, a suit for compensation for 
the wrongful act will fall under Art. 28. 26 AIL 
482; 18 Mad. 445; 1883 P.R. 160, Ref. (Rutledge, J.), 
Maunq Kyaw Nyon V . Maubin Municipality. 
89 I.C. 861=4 Bar. L J. 139=3 Rang. 268= 

A.I.R. 1929 Rang. 311. 
— Art. 2 —Damage by bursting of fittings. 

A case of damage to houses by bursting of 

Municipal fittings by its negligence is governed by 
Art. 36 and not Art. 2, Lim, Act. (Tek Chand and 
Agha Haidar, JJ.). MAYA RAM v. MUNICIPAL 
COMMITTEE. 121 I.C. 900=A.1.R. 1923 Lah. 730. 
— Art. 2— Damage by canal. 

Where the canal authorities out the bank of 

a canal to avoid aooident to the adjoining railway 
and not to the canal and plaintiff’s adjacent mills 
were damaged. 

Held, that Art, 3 was not applicable as the act 
alleged was not done In porsuanoe of any enact- 
ment. 4 Lah. 428; 79 I.C. 209 and 4 Lah. 432j 
79 I.C. 185, Reversed. (Viscount Duttedtn.) PUN- 
JAB Cotton Press Co., Ltd. v. Seoy. op State. 
103 1.0. 1=10 Lah. 161=1927 H.W.N. 331= 

4 O.W.N. 471=31 C.W.N. 835=26 H.L W. 134= 

28 P.L.R. 433 = 89 H.L.T. 343= 
A.I.R. 1927 P.C. 72 (P.C.L 
— ; — Where the oonstruotion of the Raya Bxanoh 
Tail Distribatary of the Upper Ghenab Canal caus- 
ed the flood water to go to the plaintiff’s property 
In the high floods ol 1917, and thereby caused 
them serious damage, 

Held, that action of the Canal Officers in oon- 
struoting this channel came under S.6 of Act YIII of 
1878, and whether that action was wise or unwise, 
any suit for damages consequent thereon must he 
brought within 90 days of the date of damage. 
(Harrison and Zafar AH, JJ.). PUNJAB OOTTON 

Press Company v. seoy. op State. 

79 I.C. 189=4 Lah. 4S2=A.1.R. 1924 Lah. 192. 

-“Northern India Canal and Drainape Act, 

S. 19» 

In the Raya branch canal, a large amount of 
water oollcoted at more than one point and the 
Canal Offloer out the channel in various places to 
allow this surplus water to escape into the lower 
lands on the west of the distribatary. In spite of 
this aotion the flood water was held up and divert- 
ed from its natural ooursa and eventually reached 
the property of the plaintiff, and injured it, 

Held, that the aotion taken in dealing with the 
flood is covered by S. 16. that Art. 2 of the Limi- 
tation Act applied amd that the terminua a qtio In 
oaloulating limltatiotTie the date of the damage 
and not the date of th^ oonstruoUon of the work 
which caused the damage, (Harrison and Zafat 
Alt, JJ.). PUNJAB OOTTON PRESS 00„ LTD. 0, 
SEOY. 09 BtATB. ' 79 1.0, 208=4 Lah. 428= 

A.I.R. 1924 Lah. 189. 
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LIUITATION ACT (1908), Art. 2— Damage by 
closing of road. 

—Art. 2 — Damage by closing of road. 

A suit for damages against a Municipality 

for an alleged omission to complete repairs quickly 
and the closing of the road at both ends by its 
servant out of malioe would fall within Art. 2 as 
amended by S. 326, U.P. Municipalities Act. 
(Walsh and Dalai, JJ.), Municipal Board, 
Benares v. Bekari lal. 93 l.c. I030:s 

§8 All. 360^24 A.L.J. 682sA.I.R. 1926 All. 938. 
—Art. 2— Damage by drain. 

Where the plaintiff sued to recover damages 

from a Municipal Committee on the ground that it 
bad been negligent in the repairing of a drain out* 
side his house and bad thereby caused the fall of 
a wall and of the roof, 

Seld, that the suit was governed by Art. 2 of the 
Second Schedule and that Art. 31 of the Limita- 
tion Act had no application. (Johnstone, J,). BAIZA 
Khan v. The Municipal Committee op 

AMRITSAR. 122 I.C. 111 = 

31 Punj. L.R. 159 = 12 L.L.J. 31. 

—Art. 3— Suit by Government. 

A suit by the Secretary of State for India, 

whether it be under S. 9 of the Specific Belief 
Act or otherwise is governed by Art. 149 and not 
Art. 3 of the Limitation Act. (Bupchand Bilaram, 

A.J.C.), Secy, of state u. dinshaw navroji. 

87 I.C. 1002= A.I.R. 1925 Sind 275. 

—Art. 9— Applicability. 

■■A suit on a negotiable instrument provided 
for under 0. 37, falls under the category of suits 
of the nature referred to in B. 128 (2) (/), and 
Art. 5 of the Limitation Act of 1908 applies to such 
suits. 52 Cal. 954; A.I.R. 1925 Cal. 781, Diss. from. 
(Lobo, AJ.C,). JETHA Devji and Co. V. Sriram 

MOOLCHAND. 98 I.C. 78 = 21 S.L R. 297 = 

A.I.R. 1927 Sind 90. 

Suit under 0. 37, are not governed by Art. 5 

of the present Limitation Act. (C. C- Ghose^ /•). 
RABINDBA NATHDUTT V. ABDUL AHAD AND CO. 

88 I. 0. 400=41 C I-J- 388=29 C. W. N. 989= 

S2Cal.934=A.I.R. 1925 Cal. 781. 

—Art. 7— Biaardar. 

Bisardar means a watchman who is paid by 

a share of crop which he watches. He is an 
outdoor servant and is certainly not an^ artizan, 
nor a labourer. A suit by him for his wages, 
therefore will not fall within Art 7 but will fall 
under Art. 102. 18 W. B. 298. Dist. {Dalai. J.C.h 
GHASI RAM V. UMA DUTTe 79 I-C. 576 

26 O.C. 327 = 10 O.L.J. 349 = A.I.R. 1924 Oudh 189. 

—Ark. 7— Domestic servant. 

.The suit for wages as a domestic servant 

must be brought within one year after the same 
became due but where the master instead of paying 
the salary to the servant then and there, gives 
credit in his account book and treats the servant 
as his creditor. Article 7 does not apply. (Devadoss, 

J.). OHINNAN CBETTYV.VILATHAN. 

‘ 106 I.C. 229=39 M. L. T. 415= 

27 M.L.W. 30 = A.I.R. 1928 Mad. 27. 
—Art. 7— Motor-car driver. 

a motor-oar driver must possess some 

skill (a manipulating the different parts of the 
mechanism of the oar, he should be included m 
the category of an artisan. There is 
reason why he should be treated differently f^rom a 
household servant or labourer and given the benefit 
of a longer period under Art. 102. (Maung Ba, J.). 

R. SBWABAM U. LAOHMINABAYAN. 

104 I.C. 520=5 Rang. 477= 
A.I.R. 1927 Rang. 279. 


LIMITATIOH ACT (1908), Art. 10— Determining 
factor. 

—Art. 7— Principal debtor and surety. 

Plaintiff sued the defendants for wages due 

to him for work done in 1918 as field labourer to 
defendant No. 1. In 1919 plaintiff, made a demand 
for wages and defendant No. 2 stood surety pro- 
mising to pay, tbe amount due in 1919. The trial 
Court held that the suit was time-barred against 
both. On appeal it was held that the suit was not 
time-barred and the claim was decreed, 

Seld, in revision that the claim as against the 
principal debtor was time-barred under Art. 7 of 
tho Lim. Act. (Maung Kin, J.). Shwe Hla Gyi 
V. SANDbvb. 64 1. 361=10 L.B.R. 332. 

—Art. 7— Weighman in shop. 

' A weighman employed to work at a shop is 
not a household servant nor is he an artisan. He 
cannot be treated as a mere labourer employed to 
do task work, that is, to hold the scales and weigh 
goods in a shop for a monthly salary. He can be 
asked to do other work of the shop when free. He 
has to count and add up, and may have also per- 
haps to calculate the price on the total quantity 
weighed and his work, therefore, cannot be treated 
as purely manual labour so as to make Art. 7 of 
the Act applicable, He may be regarded in fact a 
shop-keeper’s assistant, and Art. 102 applies to a 
suit by him to recover his dues from his master. 
(Kanhaiya Lal, J.). MUTSADDI LAL w. Bhaga- 
BANDAS. 90 I.C. 120=48 All. 164= 

23 A.L J. 1099 = 6 L.R.A. Civ. 596= 

A.I.R. 1926 All. 172. 

—Art. 10— Agreement to transfer. 

Mutation of names in pursuance of agree- 
ment, 

A Mahomedan lady entered Into an agreement 
with certain persons to transfer a share of her Im- 
movable property, to which she might become 
entitled in consideration for an advance of money 
required for litigation. The agreement was regis- 
tered on 29bh January, 1918. She succeeded in 
establishing her claim and on 6th December, 1921 a 
mutation was sanctioned by which the particular 
share was recorded in the name of those persons. 
On 6th December, 1922 M brought a suit of pro- 

^^Seld, \hat tho suit was within time, limitati^ 
running from the date of the mutatiim. 54 P.R. 
1889, on. (Shad* Lal,C.J. 

MADHO .. MT. MEHEO. ^ j JgWfih si; 

—Art. 10— Date of physical possession not 

runs from the date of registration. 

The delivery of possession to vendee on the day 
of hlfl purchase would be of no avail against the 
pre-emptor, unless the possession delivered was 
physioJ^l possession. The mere deliver^y of eymbo 
lical proprietary possession would not be suffioient. 

^ When there is L proof that physical possession 

of the property wee %»ken by the 

date on which tho sale-deed tE whioh the 

er^eeuted, the period of one year 

pre-emptor wae entitled to exeroiee ^3 right ot 

Pre emption mnat be taken to have »™”XeVa“ 
the date on whloh the singe «• 

registered. {Utartineau^ g j 409 » 

KiBPAL Singh. ^ ^ 31, 

—Art. 10— Determining factor. 
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UMIT&TION A.0T (1908), Art. 10 -Equity of 
ledemptlon. 

actual possession oE tLe vendor or in joint posses- 
sion of the vendor and others, and actual posses- 
sion of the property sold is given to the vendee, 
and the starting point for limitation is the date of 
possession. The determining factor in such cases 
is the faotum of actual physical possession and not 
the nature of the whole property of which the plot 
sold is a part. (Jai Ijol, J.). Jhanda v. DiTT. 

109 l.G. 382s A.I.R. 1926 Lah. 703. 
—Alt. 10— Equity of redemption. 

Where the sale was of the equity of redemp- 
tion, 

Held, the property cannot be said to be capable 
of physioal possession within the meaning of 
Alt. 10 and limitation began to run from the date 
of the registration of the deed of sale. 9 All. 331, 
Foil. {Kumaraswami 8a$tri, J.). VIS7ANATHAN 
CHETTY V. S. Ethibajulu Ohetty. 

76 I.O. 467= A.I.R. 1924 Mad. S7 = 

49 M.Ii.J. 389. 

—Art. 10— Full title not pasBln|. 

——Limitation for pre-emption, runs from the 
date of physioal possession and where no physical 
possession is given limitation runs from the date 
of mutation or under Art. 10 of the Limitation 
Act from the date of registration of the sale-deed. 
The underlying prinolple governing the limitation 
in pre-emption suits Is that it runs from the date 
ofnotioe. Where full title did not pass although 
possession was given limitation will begin to run 
from the date of passing of the lull title. 167 F.R. 
1863, iltsf. [Ahdvl Baoof and Harrison, JJ.). 
Tola Bam v. Zobinda Bam. 69 I.C. 716= 

3 Lah. 261=A.1.R. 1922 Lah. 210. 
—Art. 10— Land with trespaiser. 

Land in the possession of a trespasser at 

the date of the registration of the sale- deed Is not 
land whioh does not admit of physioal possession. 
Limitation for the purpose ot prd*emptlon begins 
therefore to run from the time when the purchaser 
takes poasesBlon, (1889) A.W.N. 227 ; A.T.B. 1921 
Mad. 554; A.I.R. 1926 A11.70 and 16 N.L.B. 87, Foil. 
{Koival, A.J.C.). Mohamlal t>. Satyabhama. 

107 I.O. 194=23 N.L.R. 178= A.I.R. 1928 Nag. 89. 

—Art. 10— Lease. 

A suit lor pre-emption in respect of a lease 
must be brought within six years from the date of 
lease deed and not from the date of its registra- 
tion, Article 10 does not apply in theoasa of a lease 
as this transfer is not a sale. (Sulaiman and 
Banerjit JJ.), GopAL RAM v. Laohmi Misir. 

96 I.O. 136=A.I.R. 1926 All. 849. 

A suit to pre-empt perpetual lease is govern- 
ed by Art. 120 and not Art. 10. {Tudball and Rafi- 
sue, ir«r.). Mbehlal Rai v. Hibanand SmaH. 

62 I.O. 884=19 A.L.J. 442= A.I.R. 1921 All. 154. 
—Art. 10— Notion. 

■ W here Qie Legislature expressly states that 
limitation begins from registration without any 
lefetenoe to whether the transaction was with or 
without notice Oonrts cannot go into any question 
of notice In dealing with the question. {Kunara- 
swami Sastri, /.). ViBVASATHA Ohbtty v, Ethi- 
BAJUTiO OHBTTY. 70 I.O, 407 = 

• . . .A 1924 Mad. 87=45 H.L.J. 389. 

^Irt, JO— Object. 

. — ■■■The object of the Legislature in euaoting 
Art. 10 of the Limitation Aot was to provide a 
\period of one year from the date on which the per- 
©^titled tc pre-empt was expected to know ot 
transaction sought to be pre-empted; and this 
ledge Is oonveysa eitWt by the delivery of 


LIMITATION ACT (1908), Art. 10— Property In 
tenant’s posBessIon. 

possession, if the property admits of physioal pos- 
session, or by the registration of the deed of sale, 
if it is registered: and so far as the reason of the 
rule is concerned, it is immaterial whether the 
registration is effected with or without the consent 
of vendor. In either ease registration is equally 
effective as presumptive evidence of notice of the 
transaction to the parties oonoerned. {Shad* Lalt 
G.J. and Wilberforee, J.), NAGINA Sinqh «. DUNI 
Chand. 62 I.C. 797 (Lah.). 

—Art. 10— Oral sale. 

■ MtUation of nanus in pursuance thereof. 

Where an oral sale is completed and mutation 
is efieoted in pursuance of such sale, limitation 
for a suit for pre-emption begins to tun from that 
date. The faot that subsequently a registered sale- 
deed Is executed does not give a fresh start for 
limitation under Art. 10 of the Limitation Act, 
time’having once begun to ruu continues to run. 
1900 P.L.R. 203; A.I.R. 1926 Lah. 220 and A.I.R. 
1925 Lah. 318, Ref. on. (Addison, J'.). GURDASMAti 
V. QADIRBAXHSH. 102 I.C. 423 = 9 L.L.J. 285 = 

28 P.L.R. 192= A.I.R. 1927 Lah. 388. 
— Art. 10— Preferential right by agreement. 

The vendee of a house agreed to live in the 

house himself and that when he wanted to sell the 
house to offer it first to the vendor and his heirs 
at a certain price and to sell the house as a whole 
and not piecemeal. In a suit by the vendor to 
enforce the covenant against the vendee himself, 
Held, further that the suit was not one to en- 
force a mere right of pre-emption but was a suit 
for Bpeolfio performance and was governed by Art, 
118 of the Limitation Aot. (Hincaid, J.G. and 
Kennedy, A.J.G.). Khemohand Ramdas o. 
MOHSONSHAH. 801.0. 962=17 S.L.R. 1= 

A. I. R. 1921 Sind 118. 
—Art. lO—Property in tenant's posseision. 

■ L and in possession of a tenant Is property 
whioh does not admit of physical possession by the 
new owner within the meaning of Art. 10, Limita- 
tion Aot, and for the suit of pre-emption of such 
land, limitation runs from the date of registration. 
49 P.R. 1908 (P.B.). Foil. 

The question whether the subject of a sale does 
or does not admit of physioal possession must be 
determined with reference to the date of the sale, 
and it is immaterial whether the property after- 
wards becomes susceptible of physical possession. 
A.I.R. 1924 Lah. 802, Foil. (Campbell, J,), Pabtab 
Singh v. Ohlab. 105 I.O. 601=26 P.L.R. 780= 

A.LR. 1927 Lah. 784. 

Property which is in the possession of a 

tenant does not admit of physioal possession with- 
in Art. 10. Where on the date of sale the property 
was In the possession of tenants, 

Seld, that the subject-matter of the sale 
did not admit of physical possession and that the 
second part of the article prescribes the rule of 
limitation applicable to this case. iShadi La), O.J’. 
and Fforde, J.), GANWA u. JOTi Prasad. 

73 1. 0. 903=8 L.L J. 539= A.I.R. 1924 Lah. 802. 

-Tenants, 

Where land sold was in the poasesslon of 
tenants at the date of sale. 

Bold, that oonstiuotive poasosaion was taken by 
the vendee at the time of the sale and physioal 
possession he took some time later when he ousted 
the tenants. And therefore limitation began to 
run from the date when physical possession vnis 
taken. (Ls J,),; Tolsi Ram o. Qanwa 

80 to. 418sA,tR. 1824 Lah. 180, 



2535 


DECENNIAL DiOEST, 1921—1930. 


2636 


LIMITATION ACT (1908), Art. 10 — Property vith 
trespasser. 

—Art. 10— Property with trespasser. 

■ The words “the subject of the sale does not 

admit of physical possession” in Art. 10 are not 
applicable to a case where trespasser is in posses- 
sion of the laud sold and the vendor is in conse- 
quence unable to put the vendee in actual posses- 
sion. They refer to the nature of the property 
sold, i.e., whether it is such as would admit of 
physical possession being given of it or not. (1888) 
A.W.N. 227, Foil.’, 24 All. 17 and 28 All. 424, Dist. 
{Napier arid Krishnan, JJ.). Velayddhah PiLLAI 
V. VELAYDDHAM PILLAI. 62 I.C. 27 = 

13 M.L.W. 268=1921 M.W.N. 207= 
A.I.R. 1921 Mad. 534 = 40 M.L.J. 443. 

I ■ Where the property sold is not in the pos- 
session of the vendee but in possession of a tres- 
passer and a pre*emptor files a suit for pre-emp- 
tion, 

Held, Per Erishnan, J. — Limitation commences 
only when possession is taken, where the second 
part of third oolumn of Art. 10 does not apply 
to the case. 20 All. 315 (P.B.), Ref. 

Per Napier, J. — In such a case where possession is 
not taken due to the property being in the possession 
of a trespasser and the vendor consequeutly being 
unable to give possession to the vendse, Art. lu 
does not apply but Art, 120, applies. (Napier and 
Erishnan, JJ.). VELAYUDHAU PiLLAT u. VELA- 
YUDHAM PiLLAI, 62 I.O. 27= 13 M L W. 268= 
1921 M.W.N. 207=A.1.R. 1921 Mad. 354= 

40 H.L.J. 443. 

—Art. 10— Several Registration officers. 

-RegUiralion not made in the place where pro- 
perty is Situate. 

At the place where the sale-deed was registered, 
only a very email portion of the property com- 
prised in the deed was situated. The rest of the 
property was situated at a difioront place. After 
registration, the registration officer at the latter 
place was informed of the registration and an entry 
was made by him in bis register, 

Beld, that time for a pre-emption suit ran from 
the date of actual registration and not from the 
date on which the entry referred to was made. 
(Lindsay and Eanhaiya Lai, JJ.). SnEOrUJAN 
MISRA V. mango RAI. 86 I.O. 130 = 

23 A.L.J. 104=6 L.R.A. Civ. 264 = 

A.I.R. 1923 All. 324 

—Art. 10— Symbolical and physical possession. 

.LimiUtion against the-pre*emptor begins 

from the date of the physical possession of the pur- 
chaser andmot symbolical possession. (Coutts and 

BucknilLJJ.). Aobutananda Pabsait v. Biki 
BIBI. 69 I.C. 666=1 Pat. 578 = 4 P. L.T. 277 = 

A.I.R. 1922 Pat. 601. 

—Art. 10 — Undivided share. 

—An undivided share which is incapable of 
physical possession cannot become capable of 
physical possession merely beoauso a lease of it for 
a period has been granted. 20 All. 315; 

24 All 17 and 17 A.L.J. 269, Ref. (Sulaimanand 
Kendall. JJ.). Eam Ohaban «. Mathora 
PrarAO 1930 A.L.J* 379— 

A. I.R. 1930 All. 255. 

^‘‘Physioal possession” means personal and 

immediate possession. Undivided share in respect 
of which the vendor has only an aotionable olaim 
cannot be considered to bo property admitting of 
physical possession. 24 All. 17 
(Sritaswul J.). HiRDE Behariu. Ganesh DUTT. 

Ill I.C. 713=8 0. W N. 674= 
A.I.R. 1928 Oudb 375* 


LIMITATION ACT (1908), Art, 11-Attachment 
before judgment. 

•The transfer of an undivided share in a field 


cannot be deemed to be capable of physical posses- 
sion within the meaning of Art. 10. 4 All. 24 ; 
A.I.R. 192-2 Nag. 14 and 24 All. 17 (P.C.), Rel. on. 
(Findlay, J.C. and Prideaux, A.J.C.). Balwant o. 
Sheodas. 99 I.O. 659=9 N.L.J. 205= 

A.I.R. 1927 Nag. 64. 

Bouses and shops, 

A house or a shop is capable of physical possession 
and therefore the rule applicable to property such 
as an undivided share which is not by its nature 
capable of physical possession caiiuob be applied to 
houses aud ehops over which physical possession 
is always possible and practicable. 

Where the vendee of a shop attempted to take 
physical possession but found that the house was 
occupied by a trespasser whom he had to eject by 
suit, 

Beld, that limitation for a pre emption suit 
against vendee began to run from the date of actual 
possession obtained by vendee under the decree. 
(Lindsay and Eanhaiya Lai, JJ.). JAGANAYA Dasi 
u. Tulsa. 89 I.C. 444=48 All. 12= 

23 A. L. J. 883= 6 L.R.A. Civ. 521= 

A.I.R. 1926 All. 70. 

— Art. 10— Vendee already in possession. 

The plot of laud sought to bo pre-empted 

was originally held by the defendant vendee in the 
character of a tenant of the vendor. The vendor 
made a mortgage by way of conditional sale in 
respect of the plot in vendee’s favour. On the 
basis of this mortgage a final decree for foreclosure 
was obtained against the vendors, 

Held, that the vendee did not take physicil 
possession on the plot under the foreclosure decree 
at all. The plot in suit was held by him in physi- 
oal possession long before the foreolosute decree 
and in a tight other than the right which arose to 
him under the decree. Article 10 does not therefore 
apply but Art. 120 applies, 9 All, 234 and 
3 0. 0. 184, Rel. on. (Wazir Hasan, J.). MATADIN 
V. MithaNA. 102 I.O. 22=1 L.O. 38= 

A.I.R 1927 0ndh212. 

TitTie runs from when mutation takes place. 

Where prior to the sale the vendee was already 
in physical possession of the property sold, as a 
tenant, and no physical possession could be given 

to him, , X s - 1 . » 

Beld, that the subject of the sale did not admit or 

physical possession and that whether Art. 10 of the 
Limitation Act or 8. 30 of the Punjab pre-emption 
Act is to he applied, the date from which llniitation 
runs is the date when the mutation was efieotoQ. 
(Brasher, J.). MlSRI KHAN «. SSAHJI. 

71 I.C. 823= A.I.R. 1924 Lah. 394. 
—Art. 11 — Attachment before judgment. 

Article 11 applies also to claims in execution 

in respect of property attached before judgm^t. 
A. I. R. 1921 Mad, 163, '.Foil, (Mohtuddtn, A. J. G.). 

GOPAL BALKRISHNA V. AMBITWAMAN. 

116 I.C. 79 = A.I.R. 1929 Nag. 128. 

-A suit to contest an order on a olaim against 

attachment before judgment followed ^7 

(Erishnan and T ^93= 

SIVAGNANAM. 79 I.O. 

judgment U nol A 

property alteohed "in il’ 

within tho moaning of the Art. 1^' 
docs not moan that property atUobed bow 
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LIMITATION ACT (1908), Art. 11-Clftim by 

mort^a^ee. 

judgment becomes property attached in execution 
of a decree upon the mere passing of a decree for the 
plaintifi, either within the meaning of Art. 11 of 
the Limitation Act or of O. 21, R. 57, as execution 
may never be applied for, but merely enables the 
decree-holder to apply for execution by sale of the 
attached property without a fresh attachment. 
Where, however, there is an order in execution for 
the sale of the attached property, that order pro- 
ceeds upon the footing that the property is to be 
considered as attached in execution by virtue of 

B, 11, and a claim put in after that order may 
properly be regarded as a claim to property attach- 
ed in execution of a decree within the meaning of 
Art. 11. Cases not governed by Art. 11 must be 
governed by Art. 120. [Wallis, C.J., Oldfield, 
Spencer, Kumaraswami Sastri and Ramesam, J J.), 
ARONACHALAM CBETT7 V. PERIASAUI SERVAI. 

70 I.C. 439-44 Had. 902^ 
14 H.L.W. 645 = 1921 H.W.N. 569= 
A.I.R. 1921 Mad. 163=41 M.L.J. 252. (F.B.). 

—Art. 11— Olalm by mortgagee. 

If a mortgagee without possession chooses to 

prefer an objection under 0. 21, B. 58, on the 
strength of his alleged mortgage, against attach- 
ment and sale of property in execution of a money- 
decree obtained by a third party againet his mort- 
gagor, aud an adverse order is passed against him 
in the objeotlon prooeedings, suoh decision is con- 
clusive against him under B. 68 unless he 
brings a declaratory suit within the period pres- 
cribed by Act. 11 of the Indian Limitation Act. 
[Tek Chand and Johnstone, JJ.), Nawal Kishobe 
V, Khitali Bam. 11 Lab. 369=31 P.L.R. 752= 

A.I.R. 1929 Lab. 865. 
Suit by decree-holder under 0, 21, R, 63, 

C. P. Code, 

A bouse was attached by plalntifi in execution 
of a decree but an order by the Court was passed on 
the objector’s application proclaiming a mortgage 
to be a burden on the house, plaintiff made an 
objection to that order, and an order was passed in 
his favour allowing a note of his objection to the 
objector’s application to he added to the proclama- 
tion ; in a suit for a declaration that the mortgage 
was null and void and inefieotual against the 
plaintiff, 

Beld, that the suit comes under Art. 11. {Dalai 
and PuUan, JJ.), G. Bam Qopal Vaish n. 
mabamand Lad. 100 l.o. 763= 

A.I.R. 1927 All. 420. 

‘An order refusing to recognise a mortgage 

and continuing the attachment free from it is an 
adverse order of the kind contemplated in O. 21, 
R. 68 and must be displaced by a suit contemplat* 
ed by Art, 11. {Oldfield and Ramesam, JJ,), 
MoTTIAH OBBITI V. PALAKIAPPA OHBTTI. 

70 I.O. 482=40 Had. 90= 
19 H.L.W. 190=1921 H.W.N. 764= 
A.I.R. 1922 Had. 447=41 H.L.J. 094. 

Art. 11— plsmlBsal for default. 

• —The dismissal of an objeotlon even for de* 
fault will bar a suit wbiob is brought beyond a 
year of such diamissal. (Ba&inpfon, Bennett, 
Betobould, Edtoard Brooks, Senderson and Panion, 
JJ.), HARIPADA MAJI 0. SUBENDBA NATH 
SAMANTHA. A.I.R. 1922 Oal. 164 (F.B.). 

—Art. 11— Dismissal on preliminary point. 

;■ An order dismissing an objeotion under 
Qa '&I, B. 68t whether it is an order disposing of tlm 
me on the merits or whether it is an order which 
iWUj^t-thf .pbje,stio|itvyfaE) fiot entertainable on 


LIMITATION ACT (1908), Art. 11 — Ordep 
withcat inYestigatlon. 

the preliminary ground that a certain legal 
provision was a bar to the maintainability of the 
application is a disposal of the application under 
0. 21, B. 58 after hearing the parties and therefore 
is an order contemplated in 0.21, B. 63 and Art. 11, 
Lim. Act. (Kulioant Sahay and Maepherson, JJ.). 
SuBEDAB Singh x>. Ramprit Pande, 

115 I.C. 703=11 P.L.T. 28=A.I.R. 1929 Pat. 116. 
— Art, 11 — Essentials. 

■Mere order for attachment witluiut actual 


attachment. 

For purposes of Art. 11, the property to which a 
claim is made, or to the attachment of which there 
is no objeotion, must be property which had been 
de facto attached. Merely passing an order of 
attachment is not enough. 

No property can be declared to he attached nn* 
less firstly order for attachment has been issned; 
and secondly, in execution of that order the other 
things prescribed by the rules in the Code have 
been done. 

After an order of attachment had been passed, a 
olalm was put in and rejected. There was no at- 
tachment efieotedat any time, 

Held, that the order of rejection need not he set 
aside within one year, the order being a nullity. 
A, I. B. 1922 Mad. 447, Reversed, {Lord SAatc.) 
A. T. K. P. L. M. MuTHIAH Ohetti v, PALANI- 
APPA Ohetti. 109 I.C. 626=51 Had. 349= 

26 A.L.J. 616=59 I. A. 256=48 C.L. J. 11= 
32 O.W.N. 821=8 O.W.N. 579 = 23 H.L.W. 1= 
30 Bom. L.R. 1353= A.I.R. 1928 P.G. 139= 

55 M.L.J. 122 (P.O.). 

—Art. ll-^Offlolal Assignee. 

— '“-Cfutm by under S, 34, Provtneiul Insolvency 

det. 

An application by an Official Receiver, to a Couib 
which had attached the property of the Insolvent 
at the instance of a creditor, praying that the pro- 
petty may be treated as property vested in the 
Official Receiver and as therefore not available to 
the attaching oreditot to satisfy exclusively bis 
claim under the decree, is not claim petition which 
falls within the class of claims and ohjeotions 
dealt with by 0. XXI, Rr. 58 to 63, and under 
0. 38, B. 8 nor an application for zatcahla 
distribution under S. 73 of the 0. P. Code, His 
claim (when the vesting in him was after attach- 
ment) is a statutory claim which he Is entitled to 
make under 8. 34 of the Provincial Insolvency 
Act, when the claim Is disallowed and the Official 
Receiver brings a suit to enforce the claim neither 
Art, 11 nor Art. 18 of the Limitation Act apply to 
suoh a suit. The suit is clearly within time ^det 
Art. 62. (Sodostva Iyer and Spencer, 

Offioad Receiver, South Malabar t>. Veera- 

EAQHAVAN PATTAR, 69 I.O. 326 = 

Mad. 70 =30 M.L.T. 77= 
II H.L.WJ84=19ai H.W.N. 775= 

I . i }- 

—Art. 11— Order without Investigation. 

— The intention of R. 68 Is to Include even 
orders of summary rejections under the proviso to 
R. 68. A person agelnst whom an order of a sum- 
mary rejection under the proviso to R. 68 has been 
passed would have his natural remedy bv fllim? a 
suit for declaration in the Civil Court. But. if the 
obiectoT failJ to bring a suit, then that order is’an 

S 1?^ fonolusive, and the period 
of limitation which would apply to suoh a soli ia 
one year under Art, 11 , Limitation AoL A I.R 19 M 
AU, 4&6i U Mad, 78C 
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LIMITATION ACT (1908), Art. 11-Order with- 
out investigation. 

Lah. 680, Foll.\ 19 O.C. 357; 16 P.R. 1918; 31 1.C. 
444; 12 Cal. 108 and 10 All. 479. Di$t. {King and 
Bennett, JJ.), Ddbga Das v. Gobi Mal. 

116 I.C. 81 = 26 A.L.J.794=A.1.R. 1928 All. 327. 

According to the wording of 0. 21, R, 63, it 

is immaterial whether a claim or objection is de- 
cided after or without any investigation. 

L, a decree-holder, got a bufialo belonging to G, 
the judgment-debtor, attached. D objected to the 
attachment on the ground that the animal belong* 
ed to him. L stated that he did not wish to con- 
test the objection and the animal was released. 
The animal was attached a second time, but the 
same objection was raised by D and allowed by 
the Court after enquiry. The plaintiff instituted a 
suit under R. 63 for a declaration that the animal 
belonged to G, 

Held, that L having stated that he did not wish 
to contest the objection and the animal having 
been released from attachment, the objection must 
be taken to bo decided and the period of limitation 
began to tun from date of release from attachment. 
(Bhide, /.). Dial Chand v. Lachaman Binoh. 

104 I.C. 289 = A.1.R. 1927 Lah. 680. 
——The order contemplated by 0. 21, R. 63, re- 
fers to any order passed in a removal of attachment 
case, which is against a party whether his claim 
has been investigated or not. 41 Mad. 9S5 (F.B.); 
45 0. 785; 41 All. 623, Foil; 34 C. 491. Dist. {Duck- 
worth and Bo Han, JJ.). MAUNG PYO ON v. MA 
HlaKyO. 76 I.C. 841=1 Rang. 481 = 

2 Bur L J. 173=A.I.R. 1924 Rang. 42. 

The scope of R. 63 is not so condned as to 

exclude orders passed under R. 58 from its opera- 
tion. Consequently a suit by an objector more than 
one year, after the objection is disallowed without 
investigation, is barred under Art. 11 of the Limi- 
tation Schedule. 41 Mad. 985 (F.B.), Foil {Ryves 
and Ookul Prasad, JJ.). GOBERDHAN DAS 

V. MAKUNDI LAL. rii* = 

21 A.L.J. 342 — 4 L.R.A. Civ. 189 

A.I.R. 1923 All. 439. 

Claim dismissed for want of jurisdiction. 

At the auction sale of certain properties in exe- 
cution of a money-decree, a mortgagee o the 
properties applied that the salopro^eds should be 
kept in Court deposit being subject to his 
cation. His application was dismissed with 
the order “Sale is concluded already 
holder set off the decree amount. Dismissed. 

Held, that order did not 

the claim within the words of 0. 21, R. 63. Conse- 
quently a subsequent suit is ^ T^T^aso '^Foll 
Art 11 of the Limitation Act. 89 M.L.J. 350, Fo». 
tMe, C.J.). ABDUL Kadir SAHIB .. D.T.M. 
SOMASUNDARAM OHBTTIAH.^^^^ ^ 70 648^ 

® filing 

attached property on the ground of delay in filing 

it is an order passed against the claimant within 
O 21 R 63; and Article 11 of the Limitation 

tV of 1908 applies to a suit to set aside 
Act, IX of lyuB appiit g23 

an order. 41 M. 985 ib.B.), 40 

and 66 P.R. 1916, Ref. {Pndeaux, 

BA«A LAXMISABAY^ ^ ^ ”= 

A.i.R. 1923 Nag. 187. 

Thenetiod of limitation for a suit to set 

Uide »n orLr under K. 68 ot 0. 21 .» one yo.r. 


LIMITATION ACT (1908), Art. Il-A-Applloa- 
bllity. 

even if that order was passed without investigation 
and not on the merits. 14 N.L.R. 66, Disl; 41 Mad. 
995; 45 Cal. 785, Foil. {Ballifax, A.J.C.), GANQA- 
DHABRAO V. SYED ABDUL MAJID. 

69 I.C. 522=A.I.R. 1923 Nag. 69. 

“Art. 11— Parties to suit. 

Where the judgment-debtor is not made party 

to the suit. 

If a claim preferred by a patty under 0. 21, R. 58 
against the decree-holder attaching a property Is 
allowed and the judgment-debtor is not a party to 
such claim suit order is not binding on the judg- 
ment-debtor so as to compel him to bring a suit 
for declaration under 0. 21, R. 63. If subsequently 
the olaimant brings a suit for possession against 
the judgment-debtor, the judgment-debtor is 
not precluded from setting up his title, for an 
order in the claim suit does not become final 
under 0. 21, R. 63, against the judgment debtor 
and is not governed by Art. 11, as against the 
judgment'debtor: 15 Cal. 674, Eel on; 30 Mad. 
335 (F.B.), Cons. {Wort and Janes, JJ.). Mushi 
Lal V. BiSHDN Prasad. 120 I.C. 762= 

lOP.L.T. 581 = A.I.R. 1929 Pat. 604. 

—Art. 11— Pre-emption suit, 

Where defendant « a benami vendee. 

Where a pre-emption suit is brought against two 
sets of defendants on the allegation that the first 
set of defendants are only benami vendees and that 
the teal vendees are the 2Qd set of defendants and 
that the transaotion was entered into with a view 
to defeat plaintiff’s right of pre-emption, it cannot 
be held that the suit as against the first set of 
defendants is only a suit for declaration and that 
the suit is a pre-emption suit only as against the 
second set of defendant. Article 11 of the Limi- 
tation Act'applies to such suits. {Lindsay, J.C.). 
JAI JAI RAM V. DAB8HAN LAL. 63 I-O. 998= 

8 0.L.J. 320= A.I.R. 1921 Oadh 292. 

—Art. 11— Release of attachment. 

-Where the attachment was released within 

one year after the order dismissing the claim case 
and execution proceedings were again taken after 
the lapse of several years, 

Held, that a title suit brought to resist the 
attachment was not barred by limitation. {Rankin 
and Page, JJ.). NAJIMONISSABIBI t>. NACHAB- 
ADDIN SARDAB. 03 I.C. 233=51 Cal. 948= 

39C.L.J. 418 = A.I.R. 1924Cal. 744. 


■Art. 11— Starting point. 

•Order without considering objections. 

A A » 


If an order in execution proceedings is no aa- 

judication upon the merits of the objection at all, 
;he limitation for a suit does not begin to run till 
the date on which fresh objections were allowed 
ifter a second application for execution ^y the 
leorea-holders. {Scott Smith and Abdul Qadvr, JJ.). 
PATEa DIN V. QOTAB din. 67 I. C. 943= 

3 Lah. 7=A.I.R. 1922 Lah. 108. 

—Art. 11-A— Applicability. 

Article 11-A applies only to oases where a 

person who has been actually dispossessed of the 
property under 0. 21. B. 100, and e 
Quenily brought for the establishment of his title 
Ini his present right to possession. In soj** ® 
the suites to be brought within ® 
date of the order. Where such 

not proved. Art. 11-{A) ‘does not apply. ^ 

want Sahay and Maepherson, JJ.). SA^A 
HaBAINU. 
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LIMIT&TIOH act (1908), Art. Il-I—Appllcfc- 
billty. 

-Whore the haeiE of the claim ia the suit is 
the aame as that put forward in the misoellaaeoae 
objection proceediogB to the present possession, 
Art, ll'A wonld apply, but where the basis of the 
claim In the suit is distinot and different and the 
possession claimed is not present possession but 
only by way of consequential relief to the deoree 
being set aside, the Article cannot apply. {Shah 
and Fawcett, JJ.). Rukhmabai Datusa «, 
FAKIBSA HANUMANTSA. 101 I.C. 40= 

51 Bom. 158=29 Bom.L.R. 230= 
A.I.K. 1927 Bom. 184. 

- A suit not under the provisions of B. 103 of 

0.21 of the O.P. Code but based on an entirely 
different cause of action is not governed by 
Art. 11-A. {Suhrawardy and Duval, JJ.). Ambika 
CHABAN V. RAMPBOSAD. 90 I.C. 575= 

42 G.L.J. 578= 
30 C.W.N. 163 = A.I.R. 1926 Oal. 377. 

— ■ Order passed without invesligaiion. 

Article 11-A, refers to a suit by a person against 
whom an order has been made under 0. P. Code 
(amongst others) upon an applloation by a person 
dispossessed of immovable property in the delivery 
of possesBlon thereof to the deoree- holder or par* 
chaser. But the order must he one which has been 
passed after some investigation. Article 11*A does 
not apply to an order under 0. 21, B. 101, O.P. Code 
which has been passed without any investigation. 
{ChatUrjee and Pearson, JJ,). Nibodb Bobani 
DABI V. Nokindba nabayan cbakdba. 

68 I. a. 624=26 C.W.N. 853=35 O.Ii.J. 537 = 

A. I. R. 1922 Gal. 229. 


^Ari. 11-A — Application fop poasoaslon dis- 
missed. 

——In execution of a deoree the deoree-holder- 
plalaiifi obtained symbolical possession against the 
judgment-debtors and wanted to remove oertala 
huts whioh were on the land and to take khas 
poBsession ; these huts were olaimed by the defen- 
dants on the ground that they were on the land as 
tenants in their own right. The executing Court 
rejected the plaintiffs' application for khas posses- 
sion on the finding that the defendants were on the 
land in their own right, 

, Held, that the suit fell within Art. ll-A and 
should be brought wltMn one year from the date 
of the order. (Cuminp and B. B. Qhote, JJ,). 
PBVAN MANOAIi V. DaUBBA KBMAB. 

106 I.O. 871=45 O.L.J. 68B= 
A. I. R. 1927 Oal. 916. 

— — TThsre suif is brought for a lesser relief. 

Where under a mortgage deoree the share of the 
mortgagor alone was made liable, but by some 
mistake or other, the, sale proclamation proolaimed 
the whole property for.s^le and the sale oertifioate 
oertified tha^ the whole property had been sold 
and in aooordanoe with the sale oertifioate the 
nurohaser applied for delivery of possession but as 
thaxe was some obstruction his petition was dia* 
missed and the puiohaser brought a suit not to 
recover the whole property but to recover the half- 
share of hie mortgagor after efieoting a partition, 
Held, that the suit was not lot the same rellet 
mad that . iff was not, , barred by Art. 11>A. 
13 U. 408 (P.O.)^ i)ast. (PhiUips, J.). Udthu 
P iLLAI 0 . Al4A01|kI8AUU 91 l.G. 961s 

1 a2H. t. V. 663=1926 M.^V. N.163= 

. r A. I. B* 1996 Kad. aaa^ 

-rBvtt M’A-74MaiiirrPn, original title, 
wr-grtloie li-A 9 an m4y apply il the anil aq 


LIUITATION ACT (1908), Art. 11-A — Order 
nndep 0. 21, R. 100, 0«P. Code. 

chaser as such and oannot apply if the plaintiff 
falls back upon his original title as owner of the 
property in suit, treating the defendant as holding 
pennissively. A.I.R. 1926 Cal. 377, Foil, {Niamatul- 
lah, J.). Lafabyah Hasan t>. Cmab Dobaz Ali 

114 I.C. 723=A.1.B. 1929 Ali. 610. 

- ■ A suit contemplated by R. 103 ia not con- 
fined to a suit for possession, It may be brought 
either on aooount of his right to possession or on 
account of his title. A suit under B. 103 therefore 
though brought on strength of title is governed 
by Art. 11-A and must be brought within one year 
44 Bom. 515 ; A.I.R. 1927 Bom. 184. DUt . ; 1 Lah. 
51, Bel. on (1889) P. J. 101, Foil. {Patkar and 
Baker, JJ.). LAESHMAN BAUJBE O. DATTA- 
TBAYA RAMEBISHNA. 120 I.C. 362 = 

31 Bom. L.R. 765=53 Bom. 668= 
A.I.R. 1929 Bom. 379. 

—Art. 11-A— Computation of time. 

An order was passed under O. 21, R. 100, 

on 23-12-1919, 

Held, a suit under 0. 21, R. 108, oballenging it 
must be filed on 23-12-1920, whioh is the last day 
of limitation and not 24-12*1920. {Suhrawardy, 
and Duval, JJ.). K.UMDD Chaban Roy v. Sambhu 
CHANDRA GBOBB. 90 I.C. 827 (Oal.). 

—Art. ll*A-*-BasentialB for applloatloD. 

Before Art. 11 (a) oould be invoked, it should 
be shown that there was a deoree for possession of 
immovable property or that Immovable property 
was sold in execution of a deoree. The article 
oannot be held to bar suits for reoovery of posses- 
sion of immovable property after prooaedings 
under Chap. 7, Presldenoy Small Cause Courts Aot 
have failed. { Coutts-Trotter, C.J. and Auantius’ 
krishna Ayyar, J.), Hydbb Ali SAbib v. Amibud- 
DiN Sahib. 1161.0. S04= 

1929 M.W.N. 174=29 837 = 

A.I.R. 1929 Mad. 69= S6 M.L.J. 199. 
— Art. 11-A — No roaistanoe to purchaser. 

■■The “resistaaoe or obstruotion' ’ contemplated 
by R. 97, 0. 2, O.P. Code, Is same overt aot of **te- 
slstance or obstruotion” to the giving of possession 
by some person who is present at the time. To suoh 
case alone Art. 11-A applies. 

But where there was no allegation of any suoh 
*‘resi6tanoe” or "obstruotion” and possession was 
given to the auotion^purohaser behind the back of 
the person la possession, his salt for reoovery of 
possession from aaotton-purohaser will not be 
governed by Art. 11-A. (Robinson, C. J, and 
Heald, J.), T. 0. BOSE v. 0, R. OHOUDBUBY. 

82 I.O. 865=3 Bnr.L.J. 71 = A.I.R, 1924 Rang. 261 
—Art. ll-A~0rder under 0. 21, R. IQO, C.P. Code. 
— — Subsegoent dispo&ssssion. 

Defendant Ko. 1 puiohased the land in suit in 
execution of a mortgage deoree and took delivery 
of the same through the Court. Thereupon the 
plaintiff, who olaimed half of each of plots Nos. 1 
to 3 and the entirety of plot Ko. 4 made an appli- 
cation under 0. 21. R. 100. That applloation was 
dismissed on the eth July, 1916. As plaintiff was 
found to be still in possession of the disputed plots 
of land, the plaintiff did not bring any suit for ze- 
oovety of possession within a period of one year 
from Sth July. 1916. Hlasnlt was Instituted on 
the 7th March, 1918 and hie cause of aoUon was 
that after the date of the order passed on the appli- 
oaUon under 0. 21, R. 100, dafendania Noe, I to 6 
entered Into a oonaplraoy and lorolUy out and took 
paddy reaped by tha ^ag tenants of |he 
plalutlft and ^n^y dispoaHiAed, the plalntlfli 
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LIMITATION ACT (1908). Art. 11-A — Order 
under 0. 21. R. 100, C.P. Code. 

Held, that Art. 11 (a) did not apply. (C. C, Ghose 
and Panton, JJ.). PAHAL GhOBAI t>. HAJI 
MDNRHI FAZLUDDIN MAHAMMAD. 

76 I C 407 = 38 C.L.J. 150=A.I.R. 1924 Cal. 97. 

Subsequent dispossession. 

Although it is uodoabtedly true that a person 
claiming to get rid of the eSeot of an order under 
0. 21. R. 100, C.P. Code is bound to bring his suit 
for such a purpose within the period mentioned in 
Art. 11-A, he is not bound to do so when his dis- 
possession has taken place, 'subsequent to the date 
of the order made on the application underO. 21, 
R. 100. Where his application under 0. 21, R. 100 
was dismissed on the ground that his possession 
had not been disturbed, as only symbolical posses- 
sion was taken by his opponent. Tima for a suit 
for recovery of possession, will in such a case run 
from the date of actual dispossession. (C. C. Ghose 
and Oiotzner, JJ.). ATABMOYI DASI v. RaUA- 
NANDA Sen CHOWDaURY. 84 1.0.876= 

50 Cal. 31i = A.I.R. 1923 Cal. 601. 

P purchased N's share of family property. D 

purchased the entice property of the family of 
which N was a member and dispossessed P who 
thereupon applied under 0. 21, R. 100, G* P. 
Code for possession. The application was 
disallowed on 26th August, 1914 and P brought 
the present suit for possession on SOth November, 
191.5. 

Beld, that the suit was barred by limitation not 
having Ibeen brought within one year as required 
by Art. 11- A of the Limitation Act from the date of 
the order disallowing the application under 0. 21, 
R. 100, C. P. Code. (N. R. Chatlerjee and Panlon, 
JJ.). MOTO DASI V. BEHARI LAT.. 

99 l.C. 772 (Gal.). 

—Art. 11-A— Parties to suit. 

■- Where parties arrayed on opposite sides are 
parties to a suit within S. 47, C.P. Code, neither 
R. 103 nor Art. 11-A applies, {Waller and Madhavan 
Bair, JJ.). Ahumadkutty t>. Cherukava 
MOIDUKUTTY. 105 l.C. 414=39 H L.T. 281 = 

A. I. R. 1927 Mad. 992. 

—Art. IM— Parchaser for co parcener. 

Suit for 2 }aTtition. 

Certain properties were purchased in Court sale 
as if belonging to the judgment debtor who was a 
member of a co-parcenary and the purchaser got 
delivery. At the instance of other members it was 
held that the judgment-debtor had only a share 
and the properties were delivered back to the mem- 
bers. In 0 suit for partition and possession of the 
iud^ent-debtor’s share instituted more than one 
year from the date of the order as to re-delivery, 

^ Held that the suit was not barred uoder 

Art 11*A. (Spencer and Odj/evs, ShaNMUGAM 

pJlLAI V PANCHALT AMMAL. 9B I. C. 209= 

49 Mad. 996=23 M. L. W. 951 = 
A I R. 1926 Mad. 688 = 50 M.L J. 681. 
—Art. ll-A— Resistance to auction purchaser. 

Suit for a lesser share. 

Whore the auction-purchaser claims entire pos- 
session of a house and his entire claim is resisted 
and the Court decides against him, a suit for 
poSBesslon of only a portion of the honee Is govern- 
ed by Art. 11-A. (Pmott and Walsh, JJ.). Gan 

PAT RAI V. HUSIANI BEOAM. PeVi' All 92 

19A.L.J. 53=1. 1.R. 1921 All. 94. 

—Art. II A— Suit for possession. 

—A eult for possession after the execution 
purchaser’s application for actual possession has 
been disallowed ia barred If brought more than one 


LIMITATION ACT (1908), Art. 12— Landlord and 
tenant. 

year after the date the application is disallowed. 
{Viscount Haldane, Lord Buckmaster, Dunedin and 
Atkinson.) Baldeo y. Kanhaiya Lal. 

56 l.C. 21 = 24C W.N. 1001 = 16 N L R. 103= 
12 M.L.W. 408=1820 M-W.N. 945 = 

2 P.L.T. 33 (P.O.). 

—Art. 11-A— Third person’s claim allowed. 

Article 11-A applies to a decree-holder and 

his suit for declaration of his right against 
third person must be brought within a year after 
the order of the execution Court. {Ryves and 
Stuart, JJ.). Bhikbari das V. Abdullah. 

68 l.C. 241 = 44 All. 607=20 A.L J. 578= 

A.I.R. 1922 All. 403. 

—Art. 12— Applicability. 

Article 12 applies to suits brought by parties 

to the decree which resulted in the sale or by 
parties to the prooeediogs in which the sale took 
place or by persons claimiug through them and 
does not apply to suits brought by persons who are 
not bound by the sale. Nor docs the article affect 
a defence set up by a party In possession. (Broad- 
way and Martineau, JJ.). Taba CHAND v. Abdul 
AHAD. 67 1.0. 894 (Lah.). 

—Art. 12— Decree holder purchasing wlthoat 
perinUsion. 

Where thedeoree-holder buys without permis- 
sion or where be has applied and been refused the 
permission the sale is voidable only and not void. 
Article 12 applies, and the suit must be brought 
within one year. {Lord Phillimore.) Radha- 
EBISHNA V. BISBE8HAR SAHAT. 67 l.C. 914 = 

16 M L.W. 190=3 Pat. L.T. 929 = 
31 M-L.T. 209=49 I. A. 812=1 Pat. 733 = 
21 A.L.J. 23=27 C.W.N. 294=87 O L.J. 430= 
25 Bom. L.R. 63I)=A I.R. 1922 PC. 336= 

44 M L J. 718 (P C.). 

—Art. 12— Exeentiott sale. 

A suit to set aside the sale must be brought 

within one year from conBrmation of the sale 
under Art. 12 (o). Bch. I, Limitation Act. A.I.R. 
1922 P. 0. 336, Foil. {Sundaram Chetlp, J ). 
OHINNAKANNU V. PABAUASIVA, 101 I.O, 89 = 

A.I.R. 1927 Had. 1135. 

—Art 12— Fraudalent confirmation of sale. 

A suit for possession of land and the right 

to ask for a declaration that a sale under the 
Ohota Nagpur Tenancy Act has been fraudulently 
conermed is clearly not a suit under the Chota 
Nagpur Tenancy Act. It is governed by Limita- 
tion Act, Art. 95. {Dawson Miller, C.J. and Foster, 
J ). Ramishwar Nabain Singh v. Mahabib 
PbaSAD. 96 I.O. 929=9 Pat. 799 = 

1926 P.H.C.C. 225=8 P.L.T. 124= 

A.I.R. 1926 Pat. 401. 

—Art. 12— Landlord and tenant. 

Madras Estates Land Act (I of 1908), 

S. 118. , .r, ^ 1 X a 

A sale under S. 118 of the Madras Estates Land 

Act is not a sale In pursuance of a decree or order 

of the Collector or other officer of revenue and 

consequeotly a suit to set aside the sale is not 

governed by Art. 12 of the Limitation Act. (Deua- 

dos3,J,). Bdbbayya y. Krista YYA. 

100 I.O. 1007=38 H L.T. 333= 
A.I.R. 1927 Mad. 488=92 M.L.J. 390. 

Madras Estates Land Act, 8. 181. 

As a sale becomes final, In the 
any application nnder 8. 131, Estates L«.a Aot 
within 30 days after the date of sale, a 
aside the sale bronght mote than o" J®” 
euoh date is barred by limitation. (Phrfitpa and 



96i5 


OIYIL, OBIMINAL AND BBVBNUB 




ItliniJLTlOH AOT (1908), Art. la— Hi&oti. 

VtnIuUasubba Rao, JJ.). Kamudammai, v. Ohok- 
SALIKaAU A8ABI. 76 I.O. H L.W. 81s 

33 M.L.T. 204*1924 M. W. N. 87s 
A.l.R. 1924 Had. 278*45 H.LX 840. 

—'Art. 12— Hinops. 

‘A suit brought by the son after attaining 

majority for setting aside the sale of his share 
in Oonrt auction in execution of a deoiee against 
the father is governed by Art. 12. (Decadoss and 
Wallace, JJ ). Naratana v. Venkataswami. 

98 I.G. 31*24 H. L. W. 475*1926 H.W.N. 767* 
EABIM. A.I.R. 19263Had. 1190*51 U.L.J. 849. 
... " Where minor is represented by a duly 
appointed guardian, the decree is not ab initio 
yold and Art. 12. Limitation Aot, will apply to set 
it aside. {Findlay, Offg. J. C.). SADASHEO v. 

921.0. 241* A.I.R. 1926 Nag. 267. 

-Where no proper appointment of guardian 

made. 

. In execution proceedings against a minor son 
of the judgment'debtor the appUoation for the apr 
pointment of a guardian of the minor was not 
aooompanied with an affidavit and the guardian 
did not appear and act for the minor and certain 
property of the minor was sold. After attaining 
majority the minor brought a suit to set aside the 
execution sale. 

Held, as the application for the appointment of 
guardlao was. not made in aooordanoe with O. 82, 
B. 8 (3), the minor was no party to the execution 
proceedings and hence the suit to set aside the 
sale is governed by Art. 144 and not by Art. 12. 

{Harrieoyt, /.). aijAu Din v. Allah dad. 

67 I.O. H7*5 L.L.J. 44=A.1.R. 1922 Lab. 447. 
—Art. 12— Redemption enit. 

■ ^^operty sold in Court auction. 

A mortgagee got the mortgaged property sold 
under bis decree without impleading the sons of 
the mortgagor who brought a suit for redemption 
of the mortgage more than one year after the oon- 
fimation 'of sale; 

Held, that a suit for redemption does not lie 
unless (he plaintlfis ask for a deoree for setting 
aside the auction sale which remedy is barred to 
them under Art. 12. A. I. R. 1920 P. 0, 1 ; 
1 P.L.J. 180, Bel, on. (Dos and FomI Ali, JJ.), 
BHAN PbASAD V. BHIRQU NATH. 116 I.G. 648* 

; : 10 P.L.T. 214* A.I.R. 1929 Pat. 323. 

—Art. 12— Sale of wrong property. 

— T- — Where in execution of a deoree for sale of the 
mortgaged property certain property of the judg* 
ment-debtor (other than the mortgaged property) 
was wrongly included in the auotion*Bale, and the 
judgmenVdebtoi knew nothing of the eale, his suit 
to reoovet possession of the property sold in excess 
of the decree would not be barred by 0. 21, R. 92, 
noE would it be barred by limlbatloa since the sale 
being a nullity, as it was not justided by the de- 
dree, no question of limitation under Art. 12 would 
wise. {PuUan, J.). Natha Ram v. Ram Gib. 

^ 119 I.O. 852= A.I.R. 1929 All. 678. 

s Where plaintifi’s property wrongly sold in 
Opuzt'sale owing to his own mistake, a suit for 
recovery of the property from its aaolion-pnrohaset 
la governed by Art. 12 of the Aot. (ifacleod, O. J. 
0?w Coyajee, J.), Naqa Bhatta v. Nahappa. 

^ 67 1.0. 897*24 Bom. L.B. 423*46 Bom. 914* 

^ ^ Bom. 62 . 

-^Axt. 12— Btaptlng point. 

" Time pnder Art. 12 tuna from the date pi the 

po^rm^tion of (ha sale. So long as the sale 

ooMideration of the zevenne auth<»itioa, 

w apid to haye been oonarmed and be* 

D. D, YOL. 111—160 


LIMITATION AOT (1908), Art. ll-lmendfflp^ 
of settlement entrlei. > 

oome final and oonoluslva. {Suhrawardy and Qra> 
ham^JJ.). Habi Prasad o. Gopal Ohandba. 

100 I.O. 997*45 O.L.J; 78*81 G.W.N. 292^ 

A.I.R. 1927 Qal. 319. 

—Art. 12— Suit by third party. 

—Where the plaintifi in a suit for possession 
of property sold in execution of a deoree .was the 
original owner of the property and was not a party 
to the decree under which the eale took plaoe nor a 
representative of any of the parties and was oon^ 
sequently in a position to ignore the sale altogether. 
Held, Art. 12 has no application and the suit 
falls under Art. 144. Article 91 also is not appU.* 
cable, as it provides for the cancellation or setting 
aside of an instrument not otherwise provided foe 
and it binds only the parties to the Instrument and 
not strangers. (15P.R. 1912). {Scott- Smith,!.). AziM 
khan y. KARIM. 71 1-C. 822= A.I.R. 1924 Lah, 396. 
— Art. 12— Void sales. 

■Where the sals is in fact a nullity, no ques^ 
tlon of limitation under Art. 12 does arise. \Boys 
and Igbal Ahmad. JJ,). Bdlaki Das v. Kksei, 
113 I.O. 729*50 All. 666*26 A.L.J. 716* 

^ A.I.R. 1928 All. S63i 

Where the sale is a nullity, no question qf 

linUtation ariaes. A. I. R. 1924 Cal. 638, FoU, 
{Panton and Mallik, !!.). Umamoybb DasyAvi 
JOTAN BEWA. 103 I.O. 193=54 Gal. 62i* 

, A.I.R. 1927 Cal. 781, 

When the sale under the Bengal l.and 

Revenue Sales Aot, is a nullity, there Is no need to 
set it aside, and 8. 33 of the Salas Aot, and Art. 12 
of the Limitation Aot, are not applicable to such ^ 
sale. {Walmiley and B. B. Qhosa, JJ.). (HAFEZl 

Ahambd Yab khan V, Dinanath Sadhu Khan. 

90 I.O. 40=42 C.L. J. 69= A.I.R. 1923 Cal. 1148. 
—Art. 13— Deoision or order, what !g. 

Proceedings under Presy. SmaU Cause Courts 

Act, Ch. 7. 

Orders passed under Chap. ^ of the Prasy, 
Small Cause Courts Act oannot be regarded 
as a “ deoisLon or order ” on the question of titles 
In a subsequent suit against an order under that 
chapter, there is no necessity to alter or set aside 
any such “ decision or order.** Consequently 
Art. IS has no application. The article applioablo 
may be Art. 120 or Art. 144. A.I.R. 1927 Mad. 821 
and 7W. R. 199 (F. B.), FoU.; Parson v. Olaaa 
Brook, (1868) 3 Ex. 27 ; 23 All. 318 (P. 0.) : 
10 B. H. 0. R. 479 and II Bom. 429, Bef. (Gouiis* 
Trotter, 0. J. and Ananthakrishna Aiyar, /.), 
Hydbr ali Sahib v. Amibuoin rahtwi 
119 I.O. 804*29 H.L.W. 637*1929 H.W.N. 174* 

» . e Si®* 1929 Had. 69*86 H.L.J. 199. 
—Art. 13— Bait for declaration of title. 

“TTT , ^ wnnecessary to set aside an order. . 

Artiole 18 has no anplioatlonto a suit for a deola* 
ration of title based upon a purchase whloh has 
been inoidentally held invalid in exeoutlon pro- 
ceedings where there is no prayer for the altoxinB 
or setting aside of the order, (Bawson-MiUer, O.J., 
ifuUicfc and Buckntll, JJ.), Lah Shab v. Kado 

1921 P.H.C.O. 68*A.I.H. 1911 Pat. 

-Art. l^Amendment of lettlement entrlei. 

. —In the matter of limitation, a ault under B. 83 
of the O.P. Land Revenue Aot of ISSlilor the amend- 
ment of Settlement entries la aovemed bw Art i 4 
Soh. I of the Liinltation Aot. A luit of ihU nal^ 
U to be filed within one year of the date on whloh 

the assessment Is offered to the pcoprletova iMter 
the Reoord-ot'Righta li duly made and atteitedi^ 
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LIUIT&TION &GT (190S), Art. D-AppIIeabfllty. 

{^allifax and DhohUy, A.J.Ci.). ONKARLAL v. 
8HALIGEAM LALA. 65 I. C. 970*5 N. L.J 199= 

A.l.R. 1922 Nag. 76. 

—Art. 14~Applioability. 

— ' ■Orders which must needs be set aside. 

Article 14 applies to acts or orders dons In the 
exeioise of powers legally exercised by the Execu- 
tive and before it can be applied the order must be 
one which needs to be set aside. If in fact there 
is no provision of law lor setting it aside Art. 14 
oannot apply. An order in a mutation case directing 
mutation in the name of a particular person is 
not such an order and oannot be directly impugned 
in a civil suit though another person can show by 
a oivil suit that he is the real owner of the proper- 
ty mutated and having established his claim in 
that suit can then go to Revenue authorities and 
ask that mutation be made in his name. {Hallifax, 
A.J>C.), MT. MUNNA V. SUKLAL. 

78 I.C. g87=A.I.R. 1929 Nag. 192. 
—Art. 14 — Declaration of Government grant. 

■Fact of grant should be decided before apply- 
ing the article. 

Where in a suit for declaration that a land was 
Inam land and the mittadai raised a plea that it 
was a ryoti land, 

Beld, that the question whether the land was 
under a grant, or ryoti land should be decided Erst; 
without deciding it, it oannot be said that since 
the order of the Inam Commissioner was not set 
aside with one year under Art. 14. the defendant 
Is barred from raising the plea. {Ananihakrishna 
Ayyar,J.). Prasanna Ohidambaba Reddiabv. 
NAOAMMAIi. 123 I.C. 391=A.I.R. 1930 Uad. 710. 
--Art. 19— Dispossession. 

— -Where a person is dispossessed of immovable 
property by a public servant, it is not the order of 
the public servant that has to be set aside, but the 
right of the party to possession that has to bs 
determined. And the party dispossessed is entitled 
to bring a suit within 12 years from the date of 
dispossession ; in other words Art. 14 has no appli- 
cation as no order need be set aside in order to 
obtain relief. [Case lawdiscussed.) (Devadoss and 
Mackay.JJ.). Secy, op State v. Abdul Rahim. 

119 I.C. 026= 1928 M.W.N. 763= 
A.I R. 1928 Had. 1296. 

—Art. 19— Enfranchisement of Inam. 

—A claim for relief inconsistent with an order 
of enfranchisement of inam is governed by Art. 14 
of the Limitation Act if the order of enfranohise- 
ment is intra vires, i.e., if the inam was granted or 
continued by Government, and in any case m 
which it is shown that the inam was not granted 
or continued by Government, Art. 142 or 144 would 
&np]y. [Ananthakrishna Aiyar, J.). Ohidambaba 
Reddiabv. naoammal. 

A I R. 1930 Mad. 710. 
—Art. 19— Essentials for application. 

—It does not suffice for an officer of Govern* 

ment to purport to act in his official capacity to 
bring bis act or order within the pu^^’iew of Art. 14, 
or for the subject to allege that the act was wrong 
or to refrain from expressly asking the Court to 
set aside the order to take it out of the purview of 
thesrtlole. If that act or order is illegal or ultra 
vires. Art. 14 has no application. 24 Bom. 435 ; 
36 Bom. 325 and A.I.R. 1921 Bom. 381. Foil {iiad- 
gavkarand Paihar, JJ.). Suleman v. Secy. OP 
BTaTE. 109 I.C. 595=30 Bom. L.R. 931 = 

A.I R. 1928 Bom. 180. 
An order to oomo under Art. 14 must bean 

order of at least a quasi’judicial character and not 


LIMITATION ACT (1908), Aft. 19-llleg»| of 
void orders. 

a mere executive order. 32 Cal. 1107, Ref. 
(Ramesam and Venkatasubba Rao, JJ.). RAMB- 
swABAii Devasthanam V. Secy. of State. 

109 I.C. 781 = 39 M.L.T. 638= 

A I.R. 1927 Mad. 1167. 

Suit for declaration that defendants are not 

permanent tenants of a field and that the order of 
Revenue Officer to that effect be held as inooneot 
is governed by Art, 120 and not by Art. 14. 

Before Art. 14 can apply, the order must needs 
be one which must under law be set aside. 
19 G.W N. 1303 and A.I.R. 1925 Cal. 518, Rel. on. 
{Findlay, J.C.). Bala v. GiRDHAB. 

100 I.C. 9= A I.R. 1927 Nag. 199. 

The order under Art. 14 must be such an 

order as tbe officer is empowered ander the law to 
pass and whioh would be efiective unless set aside, 
and which further is an order which, under the 
ordinary law, is liable to be set aside by a suit in 
the Civil Court. 

An order by a Collector refusing to put a party 
to a partition under the Bengal Estates Partition 
Aot|(V of 1897) in poBsession of the land allotted to 
him is anjordei for whioh there is no provision of 
the law. 8 O.L.J. 470 and 29 Bom. 480, Ref. 
{Suhrawardy and Duval, JJ.). SiB WA8IP ALI 

Mibzav. Sabadindd Nabain rat. 

89 I.C. 193=29 O.W.N. 839= A.I.R. 1985 Gal« 953. 

—Art. 19— Estates Partition Act. 

■Where the suit for declaration of title was 
brought in the Civil Court more than one year after 
the order of the Deputy Collector, whioh was one 
passed apparently under S. 57 of the Estates 
Partition Act. 

Held, that the suit not being to set aside the 
order of the Collector was not barred by Art. 14 of 
the Limitation Act. {Suhrawardy and Costello, JJ.). 
Kedab Nath SANYAL v. Nabesh Ohandba 
Ghosh. 52 C. L.J. 297. 

Partition under — hand not belonging to estate 
allotted— Suit to set aside— Article does not apply. 

If property which did not fall in any way 
within the estate whioh was being partitioned was 
allocated to one of the persons, who was a party 
to the partition proceedings it seems incredible to 
suggest that the persen to whom that property 

80 allocated rightly belonged could not within 12 

years from the date when his right of action 
accrued, bring a suit for a declaration of his title 
and if necessary for recovery of possession of that 
land in question. Further it matters not whether 
such claimant was an outsider; that is to say, a 
person who was not a patty to the partition proceed* 
logs, or a person who was a party to the partition 
proceedings. In such a case there Is no act or 
order of an officer of Government in the official 
capacity which could be regarded as^ bringing the 
period of limitation within the purview of Art. 14. 
{Adami and Bucknill. JJ.). 

Ramkhalawan StNGH. 96 

7 P.L.T, 779=1926 P H.OJJ. 286- 

A.I.R. 1928 Pat. 921. 

-Art. 19-IlIegaI or void orders. . 

If the order is illegal, the plaintiff is not 

bound to file a suit to set it aside but 8 entitled 
to wait until it is enfotcod against him and the 

attempt to enforce it against him 8*^®® mnersed 
cause of action. A.I.R. 1932 Bom. 

{Sir John Wallis.) LASMAN I A 380 = 

105 I.C. 691=51 Bora. 830=59 I.A. 380 

29 Bora L.R. ^«4=46 O.L.J. 393=39 

A I.R. 1937 P C- 217=53 M L J. l*^ '*-/* 






OIVtL, CEIMINAL AND BBVBNUE 


^50 


^LIMITATION AOT (1908), Art. 14— Illegal or 
void ordora. 

— ' — Per ifukerji, J".— Article 14 applies to acts or 
orders which require to be set aside. It does not 
apply where jurisdiction has been usurped, and 
the orders is vires. An order made without 

jurUdiotloa is a nullity and need not be set aside. 
■Case^lav) reviewed. {Mukerji and Bankin, JJ.). 

PE4BY LAL Ray Ohoudhubi V. Secy, op 
State. 831.C. 446=39 C.L.J. 454 = 

A.I.R. 1924 Gal. 913, 

*-"Art. 14— Main object different. 

■Where the relief sought is primarily a de* 
olaration that the plaintiffs are entitled to succeed, 
a deceased Hindu female owner as her ne^t revet* 
sioners, and where for such a declaration the set- 
ting aside of the order of a Sub‘Divisional Officer 
would not be necessary. Art. 14 has no application 
thongh the plaint may contain a prayer for the 
setting aeide of the order of a Sub-Divisional 
Officer, {ddami and Backnill, JJ.), HaboMan* 
DAL V. DHIBANATH DAS. 90 1.0. 691 = 

7 P.L.T. 67=1925 P.H.C.O. 288= 

A.I.R. 1925 Pat. 784. 
-~Art. 14— Order In Re^onue Caee. 

■ ' 'Section 3 (6) of the Hladras Estates Land Act 
-suggests that the order of the Collector is a tempo- 
rary one. No finality is given to the order in case 
a Olvil Coart does not settle the question. The 
.Oolleotor’s decision will be ipso facto vacated 
whenever a Oivil Court pconounoee on the respec- 
tive rights of the contending parties. Hence Art. 14 
does not apply to a suit to set aside the order. 
{Oldfield and Seshagiri Aiyar, JJ.). J.V. VANHIA- 
SAUl TflEVAB V. J.V. R. CHELLASAMI THBVAB. 

62 I.O. 276=13 H.L.W. 104=1921 U.W.N. 193= 

A.I.R. 1921 Mad. 47. 
""Ar t. 14— Posseifilon on Record-of-Righks basis. 

"A suit for possession on the strength of 
entries in Reoord-of Rights which were challenged 
hy defendant, is not one brought for the purpose of 
setting aside any order of the Revenue Oourt, but 
it is simply an action in ejectment, its main pur- 
pose being to recover poseeseion of oectain lands 
allotted to the plaintiff and Art. 14 does not 
therefore apply to such a case, {Mr. Ameer 
gHAKBSHWAB PBASAD NABAIN SiNOH t>. MT. 
9DLAB KUEB. 97 I.O. 217=8 Pat. 735* 

63 I.A. 176*7 P.L.T. 483=31 0.W.M.341* 

A.I.R. 1926 P.O. 60 (P.G.). 
-lArt. 14— Punjab Redemption of UortgageiAot. 

'A mortgagor’s right to redeem, which would 
otherwise be within limitation, is barred if the 
action is brought later than a year of the date of 
an order passed to the plaintiff's detriment by the 
.Oolleotoz on an application under Fan jab Act No. 11 
Di 1928. When an order passed under a special 
act is deolared by that act to be oonolasivo, it can- 
not be Ignored and no relief is open to the aggriev- 
w party unless that order beeet aside. An indlvl- 
doal'Who takes advantage of a summary procedure 
must snfier its disadvantages as well ae enjoy its 
^nefits. The suit referred to in 8. 12 of the 
Redemption of Mortgages Act is a suit to 
set 1 aside an order of an officer of aovernmont 
within Art. 14. {Shadi Lai, 0. J, and Le Boasigncl, 
KAUBA V. RAM OHAND. 88 1 Q. 946= 

^ . 6 Lah. 206=26 P.L.B. 368* 

- „ A.I.R, 1925 Lah. 888. 

Section 12 of Redemption of Mortgages 

• JJ merely points oat the results which 

Wooldtensue if the procedure laid down in that 

II!!S2“ I“?raer to ascertain the 

penod.of limitation for Buoh’a suit it is htoerfsair 
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LIMITATION ACT (190B), Art. 16-Illegal aneii* 

mont. 

that reference sbonld be made to the provisions of 
the Indian Limitation Act, and the only Article 
in that Act under which the salt oonld fall ia 
Art. 14, which provides a period of one year’s 
limitation from the date the order complained 
against is passed. {Moti Sagar, J.). RAM CHAND 
V. Kauba. 75 1.0. 88S* 

A.I.R. 1924 Lah. 690. 

— Art. 14— Resumption of grant. 

—Where Government purports to act under 
powers reserved to them under the terms of a 
grant, though they may act erroneously in the 
interpretation of Its terms or in finding on facts 
which justify the resumption, the aot is infra vires 
and not ultra vires and the aot of resumption 
cannot be regarded as a nullity and Art. 14 applies. 
42 Mad. 673, Doubted and Diet, (Remesa/n and 
Cornish, JJ.). BALA TRIPURA SUNDABAMMAU. 
8EOY. OP STATE, 106 I.C. 891=27 M.L.W. 101* 

A.I.R. 1928 Mad. 282. 
—Art. 14— Sind Encumbered Estates Aot. 

' -Manager under the Siqd Encumbered Esta- 
tes Act, 8. 7 (2) (e) is an officer of Government 
within the meaning of Art. 14. A suit to set aside 
any act or order of the manager in his official 
capacity should be brought within one year from 
the date of his order as provided for by Art, 11. 
{Aston, A.J.C.). SUFAM V. KHBMOHAND. 

A.I.R. 1930 Sind 160. 
—Art. 14— Summary ejectment. 

-JSeaZ dispute about title. 

Where a private owner of property claims a deola* 
ration of title to the property In his peaceful pos* 
session, alleging that it is his own property as 
against the Government and the Government 
through its officers asserts a claim to that property 
as the property of the Government, there Is 
a bona fide diepuse as to title to the property and 
the Teal point of controversy between the two is also 
one of title to the said property. The mere olioum' 
stance that an officer of Government upheld the 
claim of the Government and gave an order uphold" 
ing the title of the Government and directing sum- 
^ry ejectment of the private individual from the 
disputed strip of land, does not alter the nature of 
the olaimants’ cause of action nor does it 
neoessitate the asking of any relief other than the 
one of declaration of title on the part of the 
private owner. It le sufficient if he eBtablishes 
his title as against the Government in order to 
entitle him to hold the property as against the 
Government. It la wholly superfluouB for him 
to ask the additional relief of oancellation ot the 
order, and therefore suoh a oase is not governed 
Art. 14. 24 Bom. 436; 36 Bom. 826 and 89 Bom. 194i 
Avpr. {Kinkhede, A.J,0.). 8BOY. OP STATE v. 
Baomai. Kisandayal. 88 I.O. 22* 

22 N.L.R. 147*9 N.L.J. 198* A.I.R. 1927 Nag. 10, 
—Where the conditions necessary for the exet" 
olse of the power of summary eviction aonferied by 
8. 79*A, Bombay Land Revenue • Code, do not In 
foot exist, the District Deputy Collector cannot be 
held to aot in his official capacity if he evicts a per- 
son under that section. So, Limitation Aot, Att. U 
does not apply to a suit for possession by the bvictel 
person. 24 Bom. 486; 38 Bom. 326 and 30 Mad 280 
Foil. (Shah and Crump, JJ.), Dhanji JAIEAM 5' 
^CY. OP STATB, 61 I.O 347*48 Bom. 920* 

. . R 1921 Bom. 381. 

—Art. 16— Illegal aiteiameBt. 

-Period of limitation applioable to a anlt to 

reodter e^deii in aneiamont lllegeliy le'tfod bt 
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LIMITATION ACT (1908), Art. 16-Watep cesB. 

Ciovetnment is one year and not six months, from 
the date on which the canse of action arose. A.I.R. 
1923 Mad. 652, Foil. {Devaioss, J.). Pitchayya «. 
SECY. OF State. 86 1.0. 267=21 M.L.W. 155= 

A.I.R. 1925 Had. 474. 

— Art. 16— Water cess. 

Illegal collection of. 

The period of limitation applicable to a suit to 
recover amounts alleged to have been illegally 
collected by the Government from the plaintiffs as 
water cess on their lands, is one year from the 
date of payment under Art. 16 and not six months 
from the date of the distraint of the plaintiff's 
paddy crop under S. 59 of the Madras Revenue 
Recovery Act (II of 1861) where the relief claimed 
is the refund of the amount illegally oollected and 
paid under protest together with interest. {Spencer 
and Krishnan, JJ.). Secy. OF STATE v. Naqaraja 
IYER. 74 I.C. 281=17 M.L W. 618 = 

32 M.L.T. 230=1923 M.W.N. 327 = 
lA.l.R. 1923 Had. 685=44 M.L.J. 645. 

■ ' Suit to recover water cess paid under protest^ 

Art. 16 applies. 

A suit for the recovery for water cess levied 
tinder 8. 1 of the Madras Irrigation Cess Act, 1855, 
for the unauthorised use by the plaintiff of water 
belonging to Government and paid by him under 
protest is governed by Art. 16, Limitation Act; 
8. 59 of the Madras Revenue Recovery Act, 1864 
.does not apply. And even if it applies, 3. 15 (2) of 
the Limitation Aot will apply and the two months’ 
period of notice will be deducted in computing the 
period of six mouths. 

Pet Krishnan, J.— The suit is one under 8. 69 of 
the Revenue Recovery Act, 18G4, and to such a suit 
the provisions of the Limitation Act, do not apply. 
15 I.O. 328, Foil.; 23 Mad. 571, Viss. {Schwai^, 
C J.). SECY. OP STATE V. VBNKATBAMAN. 

73 I. 0. 106 = 46 Mad. 488=17 M.L.W. 683= 
32 M L T. 236 = 1923 M.W.N. 258= 
A.I.R. 1923 Had. 652=45 H.L J. 12. 
- j, suit for the recovery of water cess paid 
under protest on demand but without any prooeed* 
ings by way of attachment, sale, eto,, is governed 
by Art. 16 of the Limitation Act and not by 8. 47 
of Madras Aot II of 1864. (Abdur Bahim and Sun- 
daraAiyar, JJ.). Panchalapalli Pjobi Reddy 
V. 8BOY. OP State. 70 1,0. 884 (Had.). 

. — Illegal levy. 

Where the Government levy, without any statu- 
tory authority, water cess from the ryots of a 
Zemindar and the latter remits the amount to the 
ryots out of the rents payable by them, 

Seld, that the Zamindat is entitled to sue to 
tecover'from the Government the amount so Ule- 
oally collected, and such suit is governed by Art. 16 
of the Limitation Aot. {Wallis, C. J., Ayltng and 
'Coults-Trotter,JJ.). SECY. OF STATE V. ZEMIN- 
PABINI O. VEa.YAMMAPETA ESTATE^ ^ ^ 

—Art. 22— Injury through third person, 
r— — A suit for damages resulting from injury 
caused to plaintiff by the defendant through the 
instrumentality of a third person is governed by 
Art. 22 and not by Art. 86 and the suit must be 
brought within one year from the date when the 
Iniury is committed. {Shah, Ag. C. J. o.nd Crump, 
J.). ABDULLA Mahomed u. a. M. _ 

' 84I.C. 796 = 25 Bom.L.R.1333- 

A.I.R- 1924 Bom. 290. 

—Art. 23-DiBtingul8hed from Art- 2. 

: Article 2 will govern a c^^e only 

dolondant did an aot in the honest belief that he 


LIMITATION ACT (1908), Art. 29-Attachment 
before judgment. 

was empowered to do the aot by some enactment 
but if he acts knowing that he has no power under 
any enactment so to act, a suit for compensation 
for the wrongful aot will fall under Art. 23. 
26 All. 482; 13 Mad. 445; 1883 P.R. 160, Rfl/. 
{Riuledge, J.). Maung Kyaw Nyun v. Ma-Ubin 
Municipality. 89 I.O. 861=3 Rang. 268= 

4 Bur. L J. 139= A.I.R. 1925 Rang. 311. 
— Art. 23— Starting point. 

Prosecution terminates by order of discharge 

by Magistrate — But if matter is taken up in revision 
by higher authority, prosecution terminates when 
proceedings in revision come to an end. 23 Mad. 24, 
Diit.; A.I.R. 1922 Bom. 209, .Dias from; 80 All. 625; 

A. I.R. 1926 P. G. 46, Ref. (Sulaiman and 
Niamalullah, JJ.). B. Madan MOHAN Binghc. 

B. Ram Sunder Singh. 1930 A.L.J. 883= 

A.I.R. 1930 All. 826. 

The suit for malicious prosecution must be 

brought within one year of the date of discharge of 
the plaintiff. The canse of action will not be sus- 
pended merely on the ground that proceedings may 
be taken either by Government or by the complai- 
nant in order to get the order of discharge set 
aside, {ifacleod, C.J. and Kanga, J.). PUBSHOT* 
TAM VlTHALDAS SUET V. RAOJIHABI ATHAVLB. 

67 I. G. 754=24 Bom. LR. 507 = 
47 Bom. 26=A I. R. 1922 Bom. 209. 

—Art. 27— Applicability. 

“Where tho act complained of was that 

defendant had improperly got away from the 
plaintiff, a large number of camels controlled by 
ihe plaintiff for the purposes of his contract 
but the real complaint was that the defendantbad 
improperly enticed the jamadars of the plaintiff 
into breaking their contracts by putting the anlmala 
which they had contracted to supply to him at the 
disposition of the plaintiff himself, 

Beld, that the suit for compensation was govern- 
ed by Art. 27. (Fiscottni Haldane.) HAVBLI 
SHAH V. PAINDA KHAN. 98 I.O. 887= 

1926 M.W.N. 392=31 C.W.N. 174= 
A 1 B. 1926 P.O. 88 (P.O.). 

—Art. 29— Attachment before judgment. 

-Article 29 applies to all oases of attachment 

before judgment where speoifio property is seized, 
and the seizure is wrongful not only when the 
Court had no jurisdiction, but also when the 
attachment was obtained on insufficient grounds. 
Further it makes no difference whether the pro- 
perty attached belongs to the defendant or to a 
third party. 19 Mad. 80. Expl; 38 M.L J. 824 and 
A.I.R. 1921 Cal. 774, Not foil; 23 Mad. 621; 
81 Mad. 431 and 8 Bom. 17; 29 All. 616 ; 42 Cal. 86, 
Rel. on ; 6 Bom. L R. 704. Dist. {Kwnwfwwamj 
Sastfi and Reaiy, JJ.). PANNAJI 
& Co. «. SANAJI KAPUR CHAND. M 

1930 M.W.N. 308=A.I.R. 1930 Mad. 635. 
-In a suit against the plaintiff by the defen- 
dant for recovery of money, plaintiff’s property was 
attached before judgment. The suit was deotMd 
by the first Court but dismissed by the 
Court. Plaintiff sued to recover compensation lor 

loss of profits, etc. , i 

Held, Art. 29 does not apply to the suit, tor 

Art. 29 is applicable only to those oases m 
which the seizure is intrinsically wrongful oj P®' 
baps to oases where tho seizure 
juriadlotion. The proper article to ^ I 

Art. 49 and time for suit ^tooh- 

appollato decree and not 

mont. 42 Cal. 85; 39 All. 616 and 81 Mad. 481, UmI.. 
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XIMTATION iOT (1908), Art. 29— Damagea for 
crops attached. 

19 Mad. 60; 89 All. 822 and 6 Bom. I/.B. 704, 
Beferred to. {Kanhaiya Lai, J.). Hahoa v. 
OBANaA MAC.. 81 1.C. 1036=22 A.L.J. 977= 
6 Ii.R.A.Civ. 732=A.1.B. 1925 AH. 131. 

—Art. 29— Damages for crops attached. 

^In the case ol a suit for damagoa represent' 

ing the value of crops which haa been wrongfully 
attached, out and removed, the pertinent azticlea 
are 48 and 49 and not 29 or 36, Limitation Aot. 
{PagaandOraham, JJ.). Mahabaja Bahadub 
SU iOB BAEiUGHAB V. ACHAIiA BALA DEVI. 

105 1.0. 783= A. I. B. 1928 Gal. 106. 
•-Art. 29— EsBentlals for application. 

-■ — rhere can be wrongful seizure only where 
the property is in posseBsion of the person. No 
doubt oonstruotive posBession also will do, but 
when there is no right to possession, there can be 
no wrongful seizure and Art. 29 has no application. 
38 All. 676, Bel. on ; 4 M. L.T. 271. Diaf. {Kumara- 
awami Sastri, J.). Sdbbanna v. Nabanayya. 

123 I.C.362 =A.I.R. 1930 Had. 319. 

In order to bring the case under Art. 29, it 

must be shown that the seizure was wrongful 
under legal piooees. Where the writ is issued by 
Oourt prtma /oeie the seizure is not wrongful. 

Where the writ is not without jurisdiotion and 
the Court has jurisdiction over the sabjeot-matter, 
Art. 29, is inapplicable unless the writ is executed 
against a person who was no party to the decree or 
with respect to goods outside the scope of the 
writ, . Art. 29 is inapplicable. 19 Mad. 80 and 
65 I.C. 786, Foil. 

So long as the writ is not set aside, the seizure 
cannot be said to be wrongful except in instanoeq 
such as mentioned above. 28 1.O. 46S;29 All. 615, 
81 Mad. 481 and 85 I.O. 96, Disf. {ChaUarJaa and 
Pearson, JJ,), abjab BISWAS v. Abdul Biswas. 

64 l.Ot 8ia=3S G.L.J. 480»A.1.R. 1921 Gal. 774. 
.—Art 29—' Legal prooess.’ 

—A distraint efiected under Agra Tenancy 
Aot (n of 1901) is a seizure of movable property 
hnder legal picoess because it is done under the 
SMolal provisioiiB of the Local Aot and subject to 
the due observance of the procedure therein laid 

down. {PiggoU, J,). Man SiHGB v. Bam Nath. 

78 LG. g22=A.I.R. 1924 AH. 828. 

I Theprbeeas meant by Art, 20 refers to the 

process under whioh seisaro takes place. {Bahar, 
iT.O,). BAJABAM V, MULCHiNDA. 84 I.O. 6= 

20 N.L.R. 189=7 N.L.J. 140= 
A.l.R. 1924 Nag. 218. 

—Art. 29— Scope. 

■ y . Article 29 is applicable only to the solzura 
and dobs not govern any suits arising out of what 
happens later at the time of salei- (fiarrison and 
Zafar AH, «7/.). OHANDA SINQH o. JAl KlSHEH 
I>A8. 661.0. 24=6 L.L.J. 889= 

A. I. R. 1924 Lah. 186. 

—Art 29 -^iarttng point. 

— ' -Under Art. 29 time begins to run from the 
date of the Mtual ' seisure and not from the date 
the seisure is declared wrongful by a competent 
Oonrt* For the seisure is wrongful a6 intfio. It 
does not become wrongful when deolated to 1 m so 
by the: Oouet. 19 W.B. 389; 23 Mad. 621 and 
81 Mad. 481, Bal, on. {Kumaraswami Sasiri and 

BaiUy , JJ ,), pamnaji Devi Obano and Do. 

V. SANAJI KAFUB OHAND. 31 H.L.W. 076= 

« 1980 H.V.H; 805= A.I.R.lBa0 Had; 686, 

r-lrt. 80— Burden of proof. 

r- : ^ It iB now wedl settled that all suits aealnst 

ooiutfA lave^ ollgQods delitu^^d to them Ux 


LIHITATION ACT (1908), Art. 31 — OonilgnM 
and eonilguee. 

oatriage fall under Art. 80 or Art. 81, acoordlng as 
the claim is regarded as cue based upon loss of oc 
injury to the goods or nou-delivery thereof. The 
onus of proving that the loss took place more than 
a year before suit and that, therefore, the suit was 
barred ouder Art. 30, would lie on the defendants. 
View of Chatter jee, J- in 44 Oal. 16, held nof sound. 
{Muherji, J.). RlVBBS STEAM NAVIGATION CO., 
Ltd. V. Bisweswab Bundu. 116 1.G. 148= 

A.l.R. 1928 Gal. 371. 

—Art. 30— Interpretation. 

'The words “egainet a carrier for losing or 
injoiing goods” obviously suggest not a mere loss 
of the goods to the owner whioh might be caused 
by mis'delivery, but an actual losing of goods by 
the oartier himeelf. {Stuart and Sulaiman, //.). 
Jugal Kishobe v. G. i. P. By. go. 

681.0.981=20 A.L.J. 792=45 All. 43= 

A..LR. 1923 AU. 22. 
—Art. 30— Loss In transit by Railway. . . 

Starting point^When shortage is ascertained. 

Where a parcel consigned to railway arrived on 
10th August, 1918, but the consignee ascertained 
shortage and loss only on 26th August, 1916, 
when the parcel was opened and delivery was 
given, 

Held, that the cause of action to claim price and 
damages arose on 26th August, 1916, and. not on 
the 10th August, 1918. (FcnAniya Lai, J,). DEVI 

Desk AND Sons 0. Bohilkband and kumaun 
by. 75 1.0.669= A.l.R. 1923 All. S42. 

—Art. SO— Starting point. 

■ W here on the date on whioh the consignees 
apply for delivery, the goods are missing and 
where there is nothing to show that the goods 
were lost prior to that date, time will run only 
from that date, {ifukerji, J.). G, I. P. By. v, 
FIBM BADBBY MAL MANNI LAL. 

87 I.O. 679 = 47 All. 549=23 A.L.J. 396= 

A.LR.1920 All. 660. 


—A oase of loss of portion of oonsignment 
undelivered is equivalent to a oase oi short delivery 
and time begins to run when the loss ooonzs, Pe,, 
when the short delivery whioh oonstituted the 
loss la made. (Bois, /.). BAUSSWAB D ASS MALI 
Bam V, E.I. BY. CO. Ltd. 71 1. 0. 663= 

4 P.L.T. 331= A.l.R. 1923 Pat. 298» 
—Art. 31— ApplloabiUty. 

—^“Whether the suit for non-delivery of goods 
la laid in tort or oontraot, if oomponsation ia 
blalmed for non-delivery of goods .entrusted to a 
oarcier the period of limitation Ig one year^aa 
preaotlbed by Art. 81. 44 Oal, 16, Not /o». (MWlioft, 
Ag, O.J. and Kulioant Sdhay, /.). AGENT OFTCT 
b.N'By. Co., Ltd. 0. Hamib Mull Oba'Dan 
mull. go I.O. 874=5 Pat. 106=6 P.L.T. 666= 
1926 P.H.O.C. 114S.A.I.R 1926 Pai. 737, 
—Art. 31— Cause of action. 

' ■ “A suit against a oanler for oompansatlon fot 
non-delivery of goods is govbmed by Art, $1 
whether the non- delivery is due to oonveralqn os 
to any. other reason. (Case-law dlBousaed). Non- 
delivery may he due to many oadses of 
verslon Is one, but the cause of action is the non- 
delivery of the goods, whether due to loiB, 3hMt, 
destruction, oonveTsibn or mis-delivery to eome* 
body else. {B.»ker, /,0. at%d Prideaua, A./.O.L 
G.I.P. BY. Go. V. RADAKISAN JAIIUBAM. * 

. M 1.0, 185= A.l.R 1980 Had, 5?k 

— ^ArUcle^ applies whetbes toe olalms.ln.sOltt 
moationod t&VEtiaLSiitt fv donlmtffti os 
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LIMITiTION ACT (1908), Art. 31 -- Coosigoor 
and coneigoee. 

The legislature in enacting Art, 31 was not 
minded to discriminate between a suit brought by 
a consignor and a similar suit brought by a con- 
signee. 7 Bom. 478 ; 12 Gal. 477, DtsL] 19 Bom. 165, 
Apj>r.; 39 J[ad. 1, (Page, J,). CHtBANJi 

Lal Bam Lad v. B.N. By. Co.*. Ltd. 86 I.C. 127= 
29 C.W.N. 277 = 52 Cal. 372 = A.I.R. 1925 Cal. 553. 


T he words of Art. 31 are wide enough to in- 
clude suits brought by the consignor as well as by 
the consignee, and it may very well happen that 
the same person is both consignor and consignee. 
No distinction should be drawn between a case of 
action for compensation for non-delivery by a 
consignor and one by consignee. 42 All. 990; 
13 C. W. N. 851, Foil. (Page, J.). TALLY MOHA- 
MAD haji Gunny v. Neuerlands Naviga- 
tion Co. 80 I.C. 612=27 C.W.N. 806= 

A.I.R. 1924 Cal. 173. 

—Art. 31— Lobs In transit by Railway. 

' ' •Starting point. 

Article 31 applies to a suit by a consignee for 
damages for the loss of goods in transit, the start- 
ing point being the date when the Railway Com- 
pany finally says that the goods cannot be deliver* 
ed. (Waller, J.). SOUTH INDIAN BY. CO. V. 
Narayana Iyer. 77 I.C. 511 = 34 M.L T. 303= 
A. 1. R. 1924 Mad. 587 = 46 H.L.J. 302. 

—Art. 31— Non delivery by Railway. 

■■ — A suit for non-delivery is governed by Art. 31 
and not by Art. 30. A. I. R. 1925 Pat. 727, Foil. 
(Jwala Prasad and James, JJ.), GOPI Ram 
QOURI Shanker V. O. I. P. By. Co. 

103 I.C. 383=8 P.L.T. 767= 
A.I.R. 1927 Pat. 335. 
-Article 31 and not Art. 115 applies to a suit 
for damages for nou-dolivery of goods against a 
Railway Company. (Ross and Kulwant Sa/ioy, 
JJ.). E. I. By. CO. V. SAGAR Mull. 

89 I.C. 072 = 6 P.L.T. 559 = 4 Pat. 482 = 

A. I. R. 1925 Pat. 611. 
—A suit against a carrier for compensation for 
non-delivery of goods consigned to him is govern- 
ed by Art. 31 and liable to be dismissed if 
brought after the lapse of one year from the time 
the goods ought to have been delivered. Article 
116 of the Act applies only to suits for oompen* 
sation for breach of any contract not specially 
provided for in the Act. (Ohose, J.). LAL MoHAN 
HAZRA u, E. I. BY. CO. 70 I-O- 897® 

A.I.R. 1922 Cal. 330. 

—Art. 31— Sale by Railway. 

; -Where the Railway Company has sold the 

goods in exercise of the powers conferred by 8. 66 
of the Railways Act, a suit by the oousignot to 
leoovei’ the surplus sale proceeds from the Rail- 
way Company is governed by Art. 62 and not Art. 31. 
Such a suit is entirely different from a suit for 
oompenaation for non-delivery of the goods. 
(Oldfield and Bamesam, JJ.), Tarabohand v. 
Madras and southern Mahratta Ry. 
Co Ltd. 62 I.C. 742=44 Mad- 823= 

13‘h.L,W. 693=1921 M.W.N. 422=30 M.L.T. 21 = 

A.I.R. 1921 Mad. 362=41 M.L-J. 205. 

—Art. 31 --Starting point. 

——In a Buit against a carrier for oompensatlon 
for non-delivery of goods, time begins to run 
when the goods ought to bo delivered, 
consignee is entitled to open delivery. (Siuuff. 
GJ. and Ba.a, J.). BAr,A PbASAD « B.N.W. 
Ry Co 106 I.O- 811 = 4 C.W.N. 909 — 

' A.I.R. 1927 Oudh 478. 


LIMITATION ACT (1908), Art. 32 -AppHoabllity. 

—Part delivery. 

In a suit for non- delivery where no portion 
of the consigoment has been delivered, it is 
sometimes necessary to take evidence on the 
question of when the oonsigument ought to have 
been delivered, which must In any case be regarded 
as a question of fact, but where a great part of a 
oonsigemeat has been delivered on a certain day, 
there is ordinarily no necessity to enter into 
evidence on the question of when the balance of 
the consignment ought to have been delivered 
because the time when the cansignment as a 
whole ought to have been delivered is manifestly 
the time when the greater part of the consignment 
arrived at its destination. (Jwala Prasad and 
James, JJ.). GOPI RAMGAUaiSaANKER w. GI.P. 
RY. CO. 103 I.C. 383=8 P.L.T. 767 = 

A I. R. 1927 Pat. 333. 

. Nondelivery. 

When in a suit for compensation for non deli- 
very of goods brought against a Railway company 
there is nothing to show that the plaintiff was 
being put off from seeking his remedy on account 
of any conduct of the defendant, Art. 31 applies to 
theoase. 33 All. 513, ifoif.; A.I.R 1923 All. 22. Disf. 
(HJukerji, J,). DUROA PRASAD BADBI PrASAD V. 
B.B. &C. r. Ry. 87 I C. 763 = 

6 L. R. A. Civ. 414=A. I. R. 1923 All. 780. 

Non-delivery. 


Under Art. 31 time runs from the date on 
which the goods ought to bo delivered, aud the 
question as to whoa the recovery of the plaintiff's 
goods became hopeless is immaterial. (ScoU-Smith 
and Uarlineau, JJ.). SEC?. OF STATE t>. THE 
Dunlop Robber Co. 88 I.C. 9f9= 

6 Lab. 301 = 26 P.L.R. 433 = 
A.I.R. 1923 L»h. 478. 
—Where no time was fixed for the delivery of 
goods and the oorrespondenoe between the parties 
showed that the matter was being inquired into 
and there was no refusal to deliver up to well with- 
in a year of the suit, the suit is not time-barred, 
42 All. 390, Expl. ; 33 All. 5l4, Dist. (Btuarli^d 
Sulaiman, JJ.). JuoAL KiSHORE v. G. I. P. RY, 
CO. 68 I.C. 981 = 20 A.L.J. 792=45 All- *3= 

A.I.R. 1923 All. 22. 

—Art. 31— Wrongful conversion by Railway. 

—A suit against a carrier for compensation for 

non-delivery of goods is governed by Art. 31, 

whether the suit is laid in contract on ground of 

non-delivery or in tort, on the ground of wrongful 
conversion by the defendant. and 

Martineau, JJ.). SEOY. OF STATE v. THE 

DUNLOP Rubber Co. 88 I.C. 8J8® 8 

26 P.L.R. 490 = A.I.R. 1925 Lah. 478. 

—Art. 32 -Applicability. 

— Atbiole 32 govemB oases against persons wno 

having a right to use property 

poses, pervert it to other purposes. (Teh Ckand and 

mton. JJ.). 8,6. 

Defendant having only a right in common. 

Article 82 can properly be applied only wheM 
the person proceeded against had, ^ 

slon in respect of which he is being sued too 
place, a right to “use the property for «P®o*“® 

purposes” peculiar to himself. It « 

to ^pply to a cose in respect of land * 

person proceeded against had no other J th^ a 
Hght in common with the general public to |«53 
o4t it. 124 P.R. 1919 and A.I.R. 1928 Lab. 7^ 
(1) Bel. on; A.I.R. 1922 All. 320, held dw. from 
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tUnTAtlOH ACT < 1908 ). Ivt 32-Ottmnioii!land. 

by A.I.R. 1924 AH. 450. {Coldstream, J.). MAIN 
piBTHi V. Hans Raj. 112 l.C. 881= 

A.I.R. 1928 Lah. 79A 

-'Art 82 ^oininoii land. 

-^l gned foE an iojunotlon to oompal B to 

ramove a kotlia built on a part of the village oom* 
mon land. This kotha was built more than two 
years before, and leee than siz years before the 
lostltation of the salt. 

R'efd, that the notion that Art. 32 applies only 
to oases ex contractu was not correct : therefore the 
suit was barred not under Art. 120 which did not 
apply but under Art. 92. A.T.K 1925 Lah, 653, 
Afpr.] A.I.R. 1928 Lah. 794, Diit. {Johnstone, J^. 
BHAOWANA V. BhANWANA. 121 I.0. 198= 

31 P.L.R. li = A.I.R. 1630 Lah. 283. 

. ■«» Where a suit was instituted for an injuno* 

tion that the defendants be Eestrained from onlti* 
vating land on the allegation that according to 
the custom of the village it was reserved for the 
Oommon use of all the owners in the village, and 
that no individual owner was entitled to do any* 
thing so as to Interfere with snob common use : 

Eeld, that the suit was governed by Art. 32 and 
not by Art. 120. 124 P.R. 1912. DisL\ 26 Oal. 564 
(P.B.), Foil. {Jai Lai, J.). Ghulam Muhammad «. 
Abdul satab. 89 i.fl. I0B= 

A.I.R. 1929 Lah. 658. 

•r-Apt. 82^0pematlon gpoand. 

W here certain persons build on common 

burning ground, a suit to eject them Is governed 
by Art. 32 as the defendants have a real right in 
the land itself, parts of which any of them can from 
time to time temporarily appropriate and use as a 
support on which to cremate a dead body. 
A.I.R 1926 Oudh 841 and A.I.R. 1925 Lah. 653,ReZ. 
on ; A.I.R, 1928 Lah. 792 and A.I.R. 1928 Lah. 794, 
Dist. {Coldstream, J.), KAND BAM v. JAl CHAND. 

112 1.0. 8ad= A.I.R. 1929 Lah. 186. 

—Art. 32— Eatament. 

— r— Increois of burden on the servient tenement. 

Where plaintifl's complaint was that by plao' 
log heavier and more beams lor supporting a 
masonry roof on a wall instead of the lighter 
^eams which previously supported the thatched 
roof and which had rested on the wall, the burden 
of an existing servitude bad been increased, 

that Art. 82 did not apply to the oase. 
{Banerji, Ag. C, J, and Ryves, /.). Mohan v. 
BiSHAHBHAB SAHAI. 76 I. 0. 193= 

66 All. 68=4 L. R. A. Olv. 810= 
A.I.R. 1924 All. 480. 

— ' ^Inoreaee of burden on the servient tenetnent. 

Where the appellants having a right by way of 
easement to aupport a ^atoh agalnet a wall belong- 
ing to the plaintlff'respondont, substituted for the 
thatoh a masonry or semi -masonry building and 
supported the beams necessary for Us oonstruotlon 
upon the wall in queetion, 

' Held, that they thereby undoubtedly Inoreaaed 
considerably the burden upon the wall, and that It 
was a oleai case of perversion of a right, within the 
meuliigiof Art. 32 of the Limitation Aot. A suit 
brought therefore 6 years after the plaintifi oame 
to know of the perversion is barred. - {Stuart, J,), 
BisbaubAb SABAI V. Jamei Dad. 69 l. 0. 816= 
^ ’ A.I.R. 1662 All. 820. 

EDOPoaehmettt on publlo zoad. 
r “ '’'^ ujt for removing enoroaohment on a publlo 
rad not nja the property of any partioular per- 

, not by Art*' b3. 
i919'| A,“R R.- 1991 Lah. 212 and 


LIHITATIOK aot (1908), Art. 3a^Damngelty 
oanal. 

2L.L.J. 463. Foil. 5 A.I.R. 1925 Lah. 668, 

{Bhide, J ). GUBDIT Sifqh v, Hari Binqh. v 

110 I. 0. 517=99 P. L R. «>■* 
A.I.R. 1928 Lab, 792. 

—Art. 32— Exoavatlon by tenant. . 

— ■ -Compensation for damage. 

Tn a suit for mandatory injunotion upon the defenr 
dants, to fill up a tank which had been excavated 
on a portion of the land oomprislng the tenancy held 
by some of the defendants under the plainti^, In 
breaoh of a oondltion in the Eabuliyat, for oompen- 
sation and for ejeotment of the defendants there- 
from. the claim for oompensatlon is independent, 
of and not ancillary to the claim for ejeotment 
and can be maintained although the latter claim, 
fails. Article 82 of the Limitation Aot applies to 
such claim for compensation and not Art. 1 of 
Beh, 9 of the Bengal Tenancy Act.. {Chatterjee 
and Newbould, JJ.), KRISHNA DAS ROT 0 . 
Mohendba Ohandra Sil. 62 I. 0. 779 = 

28 C.W.N. 930= A.I.R. 1921 Oal, 82. 

—Art. 32— Poblle grave yard. 

■ - W here the defendant who had the right to 
bury his dead in a grave>yard, planted trees there- 
in and converted it Into a grove and the plalntiR, 
the proprietor of the land, sued for possession ot 
the plot and for removal of the trees. 

Held, that plaintiff could not sue for its posses-, 
slon, the plot being a publlo grave-yard, and-that 
the claim for removal of trees was governed by. 
Art. 82. (Rom. /.). ISMAIL v. ThAEUB LAL. 

93 I.O. 89=13 O.L.J, 426= A.I.R. 1926 Oudh 811. 

—Art. 32— Shamllat land. 

—Perversion of use . 

One of the owners of the shamllat which oom* 
prised the patUs, reserved for speoifio purposes, 
perverted it to other purpose by using it for build- 
ing purposes. Other 00 owner sued for permanent 
injunotion after four years. 

Held, that in this oase Arc. 32 applied because of 
tbe perversion to different purpose of the shunilat 
land in question and heooe limitation being two 
years the suit was time-barred. 124 P.R. 1992, Disf.; 
A. I. R. 1925 Lah. 653; A. I. R. 1926 Oudh 341, Bel, 
on; A. I. R. 1925 Lah. 455, Hfpl. {Addison, J.)i 
DEWA Sindh v. Qarun. 118 1.G. 447= 

30 P.L.R. S99 = A.I.R. 1929 Lah. 83S; 

“^Perversion of use. 

Where a person has a right to use the shamllat 
plots for grazing purposes but perverts the same tq 
building purposes, a suit against him claiming per- 
manent injunotion for removal of the enor^oaoh- 
meat falls within Art. 32. {Zafar AU, / ). BhAWAN 
Das V. RAMA hand. • 115 1.C. 78 (Lah.); 

—Art. 36— Burating of Mnnieipal fittlngo. 

'A oase of damage to houses by bursting of 
Municipal .fittings, by its negllgenoe is governed 
by Art. 86 and not Art. 2, Llm, Act. {Tek Ohand 
and Agha Haidar, JJ,), MATA RAM v. MUNiaXBAXi 
OOMMITTBB, LAHOBB. 

1211.0. 500=A.I.R. 192ALBh.;740i 
—Art. 36— Datnaga by canal. 

W here the canal authorities out the bank of 
a oanal to avoid aooldent to the a^olnlng Talhlay 
and not to the oanal and plaintifl’a adjMeht mllla 
were damaged, <. 

Held, that Art, 2 was not appUoabln r ^na tha 
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UHITATIDH ACT (1908). Art. 36-Deteatlon of 

goodi. 

OOTTON PBBBS CO., LTD. V. SHOBETABY OP 
State. 103 I.O. Isl927 tf.V.N. 8343 

4 O.W.N. 471«31 O.W.M. 886=26 M.L.W. 134= 
28 PiL.R. 493 = 39 H.t.T. 343=10 Lab. 161 = 

A.I.R. 1927 P.O. 72 (P.O ). 
—Art. 86 — OeteotioD of goods. 

■ —A suit loi damages against defendant at 
whose Instance plalntifi’a goods weie detained bj 
customs autbotities is governed by Art. 86 and 
not by Art. 49. {Rankin, C.J. and C.C. Ghou, /.). 
IMPERIAL Tobacco Oo. «. Albert Bonnah. 

106 I.O. 277= 46 6 .L. J. 455= A.I.R. 1928 Oal. 1. 
-Where Oolleotor of Customs detained 
plaintiS’s goods on representation made by defen- 
dant maliciously and without reasonable and 
probable cause, 

ffeld, suit for damages for such detention 
against defendant was governed by Art. 86. 
(Pearson, J.). Albert Bonnan v. 'Imperial- 
Tobacco Co., LTD. 94 I.C. 441=30 C.W.N. 465 = 

A.I.R. 1926 Cal. 757. 

—Art. 36 — Deterioration of fraits. 

Article 36 and not Art. 49 applies to a salt 

for compensation for deterioration of plaintiff's 
oranges owing to their detention at the police 
station. (Walmley and Uuk^ji, JJ.)> ANANDA 
CHANDBA t». BABADA KANTA. 90 X C. 309= 

42 O.L.J. 203= A.I.R. 1926 Gal. 177. 

-Art. 36-Good8 lost by carrier. , , . , 
——1/ possession of carrter ts not lawful, Art. ob 

*^og*iv0 rise to these special privileges or lia- 
bilities which attach to transactions by or with 
oarriers, the relationship as between a earner, and 
his customer has first to be established and, for the 
presumption of an Implied contract to carry, 
delivery of the goods so as to enable the carrier 
to acquire lawful possession of the goods for the 
purpose of carriage is the indispensable essential. 
Plaintiff put the goods on-the defendant s 

boat for conveyance and himself got on to it. He 

found that the boat was being overloaded and feel- 
ing it unsafe to travel on it. he got down and 
wanted to take down his goods but the defendant 
refused to allow him to do so. The boat started on 
its iourney with his goods and capsized on the way 
and the goods were lost. He sued to recover price 

°^^W^°that as there was no delivery in this oase 

the article applicable to the case was ^t. 80 

but the general article, namely ArL 36. 
/). Mujafpab Ahmed Karim 
BaS 107 I.C. 723=A.I.R. 1928 Gal. 306. 

^Art. 36 — Implied contract. 

- Inhcy by owner of the sub-soil to the surfMe. 
Where the owner of the sub-soil causes injury 
to the surface the wrong cannot be said to be 
independent of a contract so as to be governed by 
Art 86- for there is an implied covenant running 
tub the land that the surface owner will have an 
inherent right of support from the o™' 

Ub-soll. {Adami and Chatterji, J/.). JAQAN 

—Art. 36 -MlBapproprlatIon by adminlatrator. 

■7i^?£oo"'fo?Tsuit against administrator and 
th^BU^ely ?or their liability the estate accord- 
ing to the Oommisalonets’fl report, runs °° . 

thf time that the alleged *1^* “hen 

administrator took place but from the time when 


LIMITATION AOT (1908), Art. 86-Bait Rgtlut 
directors of company. 

the Court oonfiimed the Commissioner’s aooounts 
and the shortage was ascertained. A. I. R, 
1924 Rang. 68, Foil.' (Rutledge, G.J. and Carr, J.). 
Hamadaneb V. Ma Shwe Gom. 98 I.O. 459= 

4 Rang. 358= A.I.R. 1927 Rang. 28. 

—Art. 36— Pledgee and pledgor. 

— 'Suit (o recover pledged property or value. 

Where a pledgee having power to sell for default., 
takes over In effect, as if upon a sale the pledged 
property to himself without the pledgor’s authority 
or giving credit for their full value to him the 
pledgee is guilty of an unauthorised conversion and 
the pledgor is entitled to have his property back or 
its full value but only on payment of debt. A suit 
brought by the pledgor under the above citoum* 
stances within three years from the date of the 
alleged sale is well within time whether the suit 
be regarded as one for redemption governed by 
Art.146 or as one for damages for breach of contract 
governed by Art. 116. Article 36 has no application 
to such a suit. 19 Cal. 322 (P.C.), Rel. on. (CouUs- 
Trotter, C.J. and Pandalai, J.). RAMASWAMI 
CHETTY V. Palaniappa Chettiar. 

122 1.0.37=30 M.L.W. 898= 
A.I.R. 1980 Mad. 364. 

-rArt. 36— Starting point. 

If a suit is for compensation for any mal- 
feasance or misfeasance independent of contract, 
and not otherwise provided for, the limitation will 
be two years, not from the date of the malfeasance 
or misfeasance, but from the time when the Injury, 
results. (Adami and Chatterji, JJ.). JAQANNATH 
MABWARI V. KALIDA8 RAHA. 120 I.O. 620= 
10 P.L.T. 191 = 8 Pat. 776=A.I.R. 1929 Pat. 245. 
Malfeasince. 

Where sulphuric acid was thrown at the plaintiff 
and injury was caused to his eye, 

Held, (Crump, J.) that if the act of malfeasance 
was complete at the time when the vitriol was 
thrown in the plaintiff’s face and the subsequent 
consequences were no part of the cause of action. 
(Shah, Ag. C. J. and Crump, J.). Abdulla 
MAHOMED V. A.M, ZULLAIKHI. 84 I. 0. 796= 
25 Bom. L.R. 1333 = A.I.R. 1924 Bom. 290. 
^Compensation for misfeasance — Companies 

Act, S. 235. ^ .. ^ 

An application for the recovery of compensation 
for misfeasance made under 8. 235 of the Coinpanles 
Act is treated as a suit by virtue of sub-S. (3) and 
such a suit is governed by Art. 36 of the Limitation 
Act, and as no new rights and liabilities are created, 
the cause of action does not arise on the date of the 
winding' up order but time must run from the daw 
of the misfeasance for which compensation is 
sought. (Marfinsou, J.). HUKAU OHAND «. BANK 
or MULTAN, LTD. ^ ^ ^ 

—Art. 86— Suit against directors of company. 

-Misfeasance. , , ^ 

A claim against the directors for mlsfeasanoe or 

breach of trust is oleacly nob ‘ 

tract and consequently Art. 36 of 

Act does not apply to the case. The M}a«ons 

between the b^k and its directors are m 

governed by numerous articles Jn thf 

Laoolatlon which constitute “J* Us 

whole of a contract between the 

directors. The terms of the oontraot are to 

found mainly in C j ^ 

partly dehors tho artiolea. (IfaWOT, C. ana 

ktimr. /.). Govind Nabatan «. Banga^ath.^^ 
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tUnTATlOH IGT (1908). Irt. 36— Sait againtt 
direotovB of oompany. 

■Suit for compensation under S.2S5,Compa' 


niM Act. 

An application under S. 235 of the Companies 
Aotoi 1918 to recover oompeneation from anez- 
director of a company in respect of an alleged act 
ol mlsteasanoe or breach of trust, is by virtue of 
Cl. (8) of the eeotioQ governed by Art. 36, Limita* 
tion Act. A. I. K. 1928 Lab. 58, Foil, and 
A. I. R. 1925 All. 519, Not foil. {F/orde and 
Barrison, JJ.). Bhim 8inqh v. BAsaESHAB Nath. 

100 I.G. 907=8 Lah. 167 = 28 P.L.B. 363= 

A.I.H. 1927 Lah. 433. 
Whether a director whose acts are the sub- 


ject of oonetiuotlon was a truetee or a partner or 
an agent to the Company or to the body of share- 
holders Is to be determined according to the oir* 
oomstancea of each case. 

In the particular case the Chairman of the 
Board of Directors was held to be acting as agent 
of the company and a suit against him for losses 
by his negligence was governed by Art. 90 and not 
Art. 86. {Abdul Baoof and F/orde, JJ.). Daulat 
BA u «. Bhabat National Bane, Ltd. 

79 I.G. 740=3 Lab. 27=A.LR. 1924 Lab. 435. 

—Art. 36— Suit by liquidator of compaoy. 

-A suit for recovery of compensation from an 
officer of company in respeot of certain misfeasance 
committed by him is barred against the liquidator, 
if it is brought by the liquidator after 2 years. 
(Shadi Lai, C.J, and Abdul Qadir, J.). BANE OF 
Multan v, Hueum Chand. 71 I.G. 899= 

A.I.R. 1923 Lab. 58. 

—Art. 36 — Trespass. 

—A suit lor damages for wrongfully cutting 
lao producing trees and removing the trees is a 
suit for compensation for trespass upon immova- 
ble property within Art. 89 and for wrongfully 
taking specific movable property within Art. 49. 
{Kinkhede, A. J. C.). NABBADA PbASAD v. 
AEBAB EBAN. 80 1.0. 769=20 N.L.R. 80= 

A.I.R. 1924 Nag. 125. 

—Art 36— Wrongful attaobment of orops. 

In the oase of a suit for damages represent- 
ing the valoe of orops which has been wrongfully 
attached, out and removed, the pertinent artioles 
are 48 and >49 and not 29 or 86 Limitation Act. 
(Fa^eand Oraham, JJ.). Mababaj Babadub 
Singh OF BALL OBAB Distbiot, Mubsbidabad 
tr. Su. acbala Bala Devi. 105 l.C. 76S= 

A.I.R. 1928 Cal. 106. 

“■ 'Where the defendant attached the plalntifi’s 
share of standing crops in execution of a decree 
sgainst the plalntifi’s bataidar, and before the 

I ^ of the order allowing the objection by the 
plalntifi to the attachment, the orops had become 
Talueless, on plaintifl's suit for damages for 
wrongful attaobment, 

. Art, 89 and not 86 applies to this case. 
(Sofoal, A./.C,). SoBAj Mal t>. Pbalhad Bhat. 
68 l.C. 685=4 N.L.J, 231 = 18 N.L.R. 86= 

A.I.R. 1922 Nag. 212. 

“•Art. 37— Oontinnlog obstraciion. 

‘~T^8iarting point. 

II it Is alleged by the plalntifi that the obstruo- 
Hon caused by closing the main sluioe of a tank 
oontl&ued and he was prevented from removlne 
u^Aame by threat of violence it is a oontinaine 
TOiJS ^er Art. 87 read with S. 28 of the Llml- 

suit would be within time if It Is 
•woght within three years of the last day to which 

D. D. VOL. m— 161 & 162 


LIMITATION AOT (1908), Art. 44— Alleoatloilby 
unauthorised person. 

the wrong continued. {Balli/aai, A.J.C.). SONA 
PATIL V. LAEUAN. 82 I.O. 482= 

A.I.R. 1925 Nag. 189. 

—Art. 89— Injury to crops. 

——A suit for oompensation for injury to orops by 
the closing of the main sluice of a tank is governed 
by Art. 39. (Ballifax, A. J. C.). SONA PATlL 
o. LAXMAN. 82 l.C. 482=A.I.R. 1925 Nag. 189. 
— Art. 39— Underground trespass. 

■ A claim for damsges for trespass and removal 
of coal from an underground colliery is ooveied by 
Arts. 89 and 49 and time begins to run from the 
inadvertent wrongful taking or from discovery of 
fraudulent taking. {Greaves and Mukerji, JJ.), 
PaNNA Lal Ghose V. Adji Goal Co. 

101 1.0. 62=31 C.W.H. 82= 
...... ™ A. I. R. 1927 Gal. 117. 

—Art. 39 — Wrongful attaobment of orops. 

Where the defendant attached the plaintiff's 

share of standing orops In execution of a deoree 
against the plaintiS's bataidar; and before the date 
of the order allowing the objection by the plalntifi 
to the attaobment, the crops had become valueless, 
on plaintiff's suit for damages for wrongful attach* 
ment, 

Beld, Art. 89 and not 36 applies to this case. 
{Koival, A.J.C.). sdbaj Mal V. Pbalhad Brat 
65 1,0. 663=18 N.L.R. 96=4 N.L.J. 231= 

A.I.R. 1922 Nag. 211. 
—Art. 89— Wrongfully cutting trees. 

—A suit for damages for wrongfully outtlng lao 
producing trees and removlngthe trees iaa suit for 
compensation for trespass upon immovable property 
within Art. 89 and for wrongfully taking speoifio 
movable property within Art. 49. {Kinkhede. A.J,0 ) 
NABBADA PBASAD V. AEBAB EH4N. 

80 I.O. 769=20 N.L.H. 80= A.I.R. 1924 Nag. 128. 
—Art. 44— Alienation by mother, 

Where the mother alienates her minor son's 
property, and the son after attaining majority sues 
for possession of the property sold, the suit is 
governed by Art. 44 and not by Art. 144 19 p R 
1902 ; A.I.R, 1921 Lah. 267 ; A.I.R. 1925 ’jjah. 
and A,I.R. 1928 Lah. 115, Foil, {Tek Chand and 
Bhide, JJ.). Data Ram v. Baghu Nath. 

116 1.0. 693=11 L.L J 108 
—Art. 44— Alienation by unautborlied person. 

Where the property of a minor Lae been 

transferred by wholly unanthorixed person the 
transaction is void ab tntfioand it is not neo^sary 
for the minor in order to recover possession of pro- 
perty transferred to have the transfer set aside 
In such cases Art. 44 will have no application and 
the suit will be governed by Art. 144. 20 0 W N 
1016 ; 30 Mad. 898; 44 Bom. 742 ; A.I.R. 1926 Lah* 
619 and A.I.R. 1928 Lah. 115, Be/.; 32 All, 392* 
List. {Bennet ond Iqbal Ahmad, JJ.). Dip Ohand 
V. Muni Lal. 1929 A.L.J. 1248= 

, . . .*•.*•*• 1929 All. 879. 

A person who is not a de jure guardian bub 

purports to assume the guardianship of the estate 
of a minor (Hindu) is not in a beiter position than 
a stranger and has no authority to make any allena* 
Hons, and Art. 44 does not apply to saohacasA 
15 N.L.R. 66; ^ All. 218, Bel. on, {Baker, JO\‘ 
Punjab Bao 0 . Atamabam. 87 I.O. ioi6s 

A.I.S. 1926 Mag. 121 
— — If a sale is efieoted by a person who is not 
the minor’s guardian either aoootding to his per- 
sonal law or by appointment by the Oourt. su&a 
sale 1b a nullity and does not afieot the minor’a 
property. If, on the other hand, the sale Is made 
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limitation act (1908), Art. 44— Alienation by 

anaathorised person. 

by a natural guardian, who goes beyond the scope 
of his authority, the transaction cannot be regard' 
ed as a nullity and will biqd the minor unless he 
succeeds in impeaching it within the period preS' 
oribed by law. 42 Bom. 626 and 44 Bom. 742, Foil. 

32 All. 392, Dissented. 

A suit by a quondam minor to set aside an aliena- 
tion of his property by his guardian is governed 
by Art. 44, and if he cannot establish his right to 
possession without first setting aside the aliena- 
tion, the suit for possession is also governed by 
that article, and not by Art. 148. 44 Bom. 742 and 
26 Bom. 337 (P C.), Foil. {Shadi Lai, O.J. and 
HciTtison, J.). Labha Mal v. Malak Ram. 

89 I.C. 602=^6 Lab. 447 = 7 L L.J. 556= 
26 P L.R. S31 = A.I.R. 1925 Lah. 619. 

When a sale is made not by a guardian but 

by a wholly unauthorised person, (in this case by 
a Mahomedan step mother) Art. 44 is inapplicable 
but Art. 142 applies and a suit brought within 12 
years from date of sale is within time. {Campbell, 

J. ). SaDULLAH V. 8DLEMAN. 84 I.O. 923= 

6 L.L.J. 516=A.I.R. 1925 Lab. 239. 

^Per if. N. Mukerji, /.—Article 44 is not 

applicable to the case of an alienation by an un- 
authorised person. 34 All. 213, Foil. {Walmsley 
and Mukerji, //.)• Uma OhabAN Chakeavarti 
V . GINRAM Bag. 83 I.O. 1040=39 C.L.J. 394= 

A.I.R. 1924 Gal. 1008. 

—Art. 44— Alienation without neceisity. 

Made by authorised person. 

An alienation by a natural guardian of the 
minor's property is a voidable, and not a void 
transaction ; and the fact that it was not for 
necessity does nut alter the nature of the trans- 
action It is an unauthorized transfer by an autho- 
rized guardian and the limitation to set aside such 
a transfer is prescribed by Art. 44. A.I.R. 1925 Lah. 
619 (2), FoU. {Shadi Lai, C. J. and Zafar Al*, /.). 

K. HUSH1A V. Paiz Mahomed Khan. 

1031.0.365=9 Lah. 33=29 P.L.R. 305 = 

A.I.R. 1928 Lab. 115. 

41 — Authorised guardian. 

——Where a person sued to recover possession 
of certain property on the ground that the sale 
executed by the guardian during his minority was 
not for his benefit, . t 

tirjSn lot 

ana Bkiae, JJ.). 

In the case of an alienation by an authorised 

MURLI DHAR. ^ J Lah. 26. 

" on alUnation-Minor 

alienated by hU moi^er 
aetinrae his ^atdian. The minor died before 
ftttainlnc majority and was succeeded by his 
mother A^e the mother's death the reversionary 
hefr^ msfituted a suit to set aside the sale more 
than throe years after the minor s death. 

Held, that the suit was time-barred. 

Whore the guardian of a minor alienates t^ 
minor’s property, the cause of action arises from 
the date of the alienation. Section 6 
minority a cause for suspending 
Article 44 cannot therefore be construed so as to give 


LIMITATION ACT (1908). Art. 4i-De facto 
guardian. 

a new cause of action from the time the minor 
attains majority. Hence when the minor dies 
before attaining majority, S. 6 (3) comes into play 
and the period of limitation is to be reckoned from 
the death of the minor and the fact that the heir 
of the minor is a female makes no difference. 
A.I.R. 1929 Mad, 668 and A.I.R. 1929 Mad. 318, 
Bef. ; 38 Mad. 118, Bel. on and 18 Mad. 193, Appr, 
(Venkatasubba Bao, J.). Theleti Ramaliah tJ. 
KENALA Bbahuiah. A.I.R. 1930 Had. 821. 
— Art. 44— Clog on redemption. 

Article 44 refers to suits brought a minor to 

set aside the unauthorized acts of his guardian, 
and does not apply to a case where the plaintiff 
tries to set aside the leases as void as olog on the 
equity of redemption, {Baker, J ). PARASHBAM 
Yeshvant SHET V. lakshmibai Babaji. 

115 I.C. 405 = 53 Bom. 360=31 Bom. L. R. 229= 

A.I.R. 1929 Bom. 186. 
—Art. 44— Condition precedent. 

— One condition precedent for the application 
of Art. 44 is that the property should be property 
belonging to the ward and where it does not so 
belong, Art. 44 has no applloation. 23 Mad. 271 
(P.O.), Dist. {Wasir Hasan and Srivastava, JJ,). 
iQBAL NARAIN V. BANKEY LAL. 7 O.W.N. 150= 

A.I.R. 1930 Oudh 82. 
—Art. 44— De facto guardian. 

Artiole 44 does not apply to oases of aliena- 
tions by de facto guardians. 84 All. 213; 36 Mad, 
1125; 17 Bom. L. R. 1134 and 17 M. L. T. 138, Bel. 
on, {Kumaraswami Sastri and Curgenven, JJ.), 
RAUASWAMY PILLAI V. KASINATHA lYER. 

108 I.O. 529=1927 M.W.N.358 = 
A.I.R. 1928 Mad. 226. 

■ ■Neither Art. 44 not Art. 91 applies to a suit 
to set aside alienations by a facto guardian. 
The suit oan be brought within the ordinary 
period of 12 years, {Findlay, J. C.). MAHADEO 
0. SOMAJI. 99 I.C. 1050= A.I.R. 1927 Nag^llS. 

Article 44 applies to alienatioziB of uQOmoIal 
guardians, {ifacleodt C. Je arwi Crutnpf /•)• 
iBANaAUDA PAKIRQAUDA PATIL V. NiNGAPPA 
BIN GOPAPPA GOPAQAUDA. 76 I.C. 836= 

A. I. R. 1924 Bom. 817. 

Sale by the de facto guardian for the benefit 

of the minor is valid. {Broadway and Martineau, 
JJ.). MADAN lad V. LABHU RAM. 

87 I.C. 431= A. I. R. 1922 Lah. 121. 
—An alienation by the de facto and de jure 
guardian of the minor is voidable and not void 
and Art. 44 applies to a suit by the minor to set 
aside the alienation. {HalUfax, A.J. 

BELSINQH. 66 I.O. " “joT. 

.Muhamadan Law — Alienation by mothe 


Article not applicable. 

Under the Mahomedan Law a mother 

power as de/dcto guardian of her infant 

to alienate or charge their immovable 
If such an alienation is made it is “o*; 
for the infants to have it set aside within three 

years after attainment of majority 

Lcause the alienation must be deemed to have 

been effeoted, not by a guardian but by a w^ 7 

unauthorised person. The entRled 

has thus been alienated, is 
to institute a suit for recovery of 
in ?2 years from the date of sale. 

years from \*^® g t^^ere the alienation 

r mlde in ofMnding upon the infanta. 
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^ICITJITION AGI (1908), Avfe, «-Da faoto 
^ardian. 

HtfU, that their suit for possession shoald be 
'deoteedsabjeot to their paying the debts. 16 Gal. 
-878 (F.C ). i^oU. (Sfookerjee, d.C./. andFUtcher^ 
/.). I/&LOO KABIKAB V. JAOAT CHANDBA SAHA. 

62I.C. 428»33 O.li.d. 2S6s 
23 O.V.N. 29S=A.1.R. 1921 Cal. 572. 
A suit for the recovery of property transfer- 
red during the minority of plaintiff by his natural 
iguardian must, under Art, 44 of the Liniitatioa 
Aot, be brought within 3 years of attaining majo- 
tlty such a transfer being voidable and not void. 
'{MooktrjM, C.J. and FUtchsr, J.). BboJENDBA 
OHAllDBA SABMA v. FBOSUNNA KUMAB DHAB. 

591.0. 589324 C.W.N. 1016=32 C.L.J. 48. 
—Irk, disjoint Hindu family. 

... - -Article 44 has no application where the suit 
-relates to a transaotion entered into by an elder 
brother in his oapaoLty as manager of a joint 
■Hindu family. {Waair Sasan, A.C.J. and Pullan, 
■/.). 8HEO RAJ V. AJUDHIYA. 116 I.fl. 193= 

6 O.W.N. 213=4 Luck. 503=A.I.R. 1929 Oudh 28d. 
-^—Manager of a joint Hindu family consisting 
■of himself and his two minor brothers is not a 
.guardian within Art. 44. 84 All. 213 (P.O.), F'o«. 
[ifaclecdtC.J. and Ooyajee, J".). Dnyanc TB 8C 

•jAaDAB «. VlSHNC FABSHABAM CHITNIS.' 

87 1.0. 721 = 27 Bom. L.E. 493= 
A.I.R* 1923 Bom. 872. 
——Where in a suit for partition the plaintiff 
•asked for setting aside the alienation .of some 
properties which had been alienated by the manag* 
>ing member of the family on behalf of plaintiff 
and other members, 

Held, that the mere desoription of the manager 

ae goardian of the plaintiff would not at all make 

* guardian within the meaning of Art. 44. 

/,). Vebbasami Kaidu o. Sivaqdec- 
hath PlEiLAI. 66 1.C. 234= 31 M. L. W. 111= 

A.I.R. 1923 Had. 793. 
'Although a person who manages the estate 
■'Whether of a minor who is the sole owner of the 
(pmperty or of aoo-paroenary, in whioh he has a 
' with the minor, is entitled to be 

styled a manager, in matters of alienation, the 
**Si ol each is different. In one the aliena- 
® manager who has no joint interest 
ij ® *Biuot while In the other he has. It is to 
anule^tion of the latter kind that the desoription 
akunafson by a karta or manager would strictly 
-hroty as it i8*by a person having an interest In the 
:lolnt property. (Kinkhede, A.J.O,), SHAMPUBI v, 
K^OH AHDBa. 88 I.O. 208= A.I.R. 1926 Nag, 885. 
_ A suit to set aside an alienation by a 
™^sget of joint Hindu family and for possession 

governed by Art, 144 and not by 
0* 91 of the Limitation Aot. 13 A.L.J. 94; 
^ • - J*; *12, Foil. {AbdtU Baoof and Abdul 

-^aaurtJj,), Sundbb v. Shiaman. 68 I.O. 781= 

. A.I.B. 1922 Lah. 886. 

of manager barred-^Effect of, 

Aiie plaintiffs sued to recover possession of lands 

iSiSi " a * ^00^ passed by their 

* ** ^^^“8 their minority. The plaintiffs ware 

^ thersj members o! a joint family. One of them 

^ ®K® manager of the 

when he filed the suit, 

^JizSTl **® oonld have given a discharge and 

‘Moloims against the defendants 
of the other plaintiffs as 
«he>jolnt Hindu family and so the entire 
limitation. (k«*od, 0. J1 a«d 
BAPU TATTA DbsAI Ba£a 


LIMITATION ACT (1908>, Ark. 44— TfAntfe^^^hf 
ward. 

Bavji Dbsai. 39 I.C. 739=43 Bom. 416= 

A. I. R. 1921 Bom. 289. 

— — Mother representing minor at partition-^Ma 
transfer. 

Article 44 must relate to property of which the 
alleged guardian is the real guardian and oven 
whioh he has powers of transfer. There is no 
au^orlty for applying this article to partition 
deed by adult co-parceners, to which the mother 
of minor oo-parceners is a party as the partition is 
not a transfer by the mother as guardian within the 
moaning of Art. 44. 25 All. 407 tP.O.), Ref. (FTolKs, 
C.J. and Krishnan, J.), VBtfKATA Ebddi «. 
KUPPU Rbddi. 61 I.O. 762=13 H.L.V. 280= 

^ A.I.R. 1921 Mad. 33S. 

——^SaU of minor's property by father. 

Where property which belongs to a minor ex- 
olusively is sold by his father as guardian and the 
minor after attaining majority sues to recover the 
property, Art. 44 applies to the suit. The mere fact 
that the father joins in the execution of the deed 
in his personal capacity and also his brother does 
likewise in order to remove the apprehensions of the 
vendee does not take away the case from Art. 44. 
{Napier and Krishnan, JJ.), Abumugam PlLHAl 
V. P. AMBALAU. 62 I.O. 680=13 M.L.W. 416= 
1921 M.W. N. 235= A.I.R 1921 Had. 425= 

. 40 H.L.J. 476. 

~Apt. 44— Malabar tarvad. 

^A suit by the junior members of a Halabar 

tarwad to recover possession of immoveable pro- 
perty alienated by the Earnavathi is governed by 
Art. 144 and not by Art, 91. The fact that the 
Earnavathi purported to ezeeute the document not 
only as Earnavathi, but also as goardian of the 
minor plaintiffs, will nob make either Art. 91 or 
Art. 44 applicable to the 8ult.(Phi«ipsa»d Venkata'^ 
subba Boo, JJ.). EANMA PANIKKAB V. MANOKAH 
78 I.O. 564=19 M.L,W. 396=34 M.L.T. 89= 
,, „****®* ^®24 Mad. 607=46 M.L.J. 3it. 

“APte 4i SOOpOe 

-—The words of Art. 44 are very general and 
have application to every case in which a ward on 
attaining majority impugns the transfer made br 
his or her guardian during his or her minority and 
there is absolutely no warrant for restriotinu the 
application of that article to oases of transfers 
made ^ a oertifloated guardian. {BenneU and labal 
Ahmad, //.). Dibchand t>. MuNNi Lal, “ 

^ ^ 1929 A.L.J. 1248=A.I.R. 1939 All. 879. 

It is now well settled that Art. 44 annlloR 

not oidy to setting aside the transfer of pro wrtv 
made by a guardian appointed by a Court or hi 
will but also to suits for setting aside a transfer of 
property made by a natural guardian. (WdllaeM 
and Thiruvenkatachariar, fj,), Bamaswamt « 
GoviNDAMMAI,. 118 I,C. 481=29 M.L WlSfli 
1929 M.W.H. 124=A.I.R. 19» Mad! 3W= 

-J,t. «-Settlag ailde dsont. *' “** 

Articles 95, 44 and 9l of the let SohednlR 

the Limitation Act do not apply to a suit to have 

a decree set aside but the article appUoabla wm?M 

h. ISO. (iidul Saw/ and 

SINGH V. MAN SINGH. g* t S' 

x»4 u T* *®^^"5***®i 1998 Lah. 168. 
—Art. 44— Trauter by ward. 

De^h of word— Period of limilaliiM. 1 

A suit by tzanaferee from mlooria 
Art 44. 43 Bom^ 686 j 44 Bom. 743 (FjlwS? 
PWLi 1.1,8, XSaa Bom, 89B.JW 
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LIMITATION ACT (1908), Art. 44~Tran8fer by 
ward. 

It may be that if the ward dies during bis 
minority Art. 44 will not apply to a suit by bis 
legal representative for recovering the property 
alienated by the guardian, yet if tbe ward dies 
after the attainment of majority, Art, 44 will apply. 
{Wallaze and Thiruvenkatachariar, JJ.). Rama- 
SW^Ml V. GOVINDAMMAL. 118 I.C. 481 = 

29 M. L.W. 169=1929 M W.N. 124“ 
A.I.R. 1929 Mad. 313=56 M.L.J. 332. 

— Right of the transferee. 

The remedy contemplated by Art. 44 is open to 
a ward for three years from the date of his attain- 
ing majority, and that remedy is not lost, by the 
mere fact that he purports to transfer his interest 
in tbe property such as it is at tbe date of tbe 

transfer, to a third patty. 

Where a minor’s property was sold by the 
minor’s guardian and the minor after attaining age 
transferred the same property to another and where 
the transferee as the principal plaintifi and the 
transferor as the second plaintiS sued to set aside 
the sale within three years of the minor attaining 

the suit was not barred by limitation. 
(Shall ' Ag. C, J. and Kincaid, J.). HANMANT 
nnuUNATH KULKARNI V. RAUAPPA LAGAMAPPA 

TIjAGER. I.C. 879=49 Bom. 309 = 

* 27 Bom. li.R- 211 = A.I.R. 1925 Bom. 292. 

—Art 44— “ Transfer of property.” 

Expression "Transfer of property" in 

Art 44 implies that property has changed Jiands. 

Cases contemplated by Art. 44 are those in which 
“ transfer of property” has been made by a guar- 
dian It implies that the property has changed 
hands and does not apply to oases whore the erst- 
while minor isin possession of his property m 
enite of deeds of transfer executed by the guardian 

under wbioh either possession does not pass from 

transferor to transferee, e.g., deed of simple moit- 
ffaee or possession has not been parted with 
thon’sh it ought to have been delivered. 

A person brought a suit beyond three years of his 
attaininR majority for partition of tbe house and 
deoUratfon that the sale efieoted by his cetti6cat6d 
guardian without permission of the Distnct Judge 
was void and ineSeotualas against him. He claim. 
Td to be entitled to half share of the house which 
wa^so transferred and made the other oo-sharer of 
The house as well as the vendee defendant to the 
eSit. It was found that the plaintiS was all along 

^ Held that Art. 44 did not apply to the case and 
evra if it the remedy of the 

Xhitiff to get the sa'.o.deed set aside but was not 
Fatal to his title whioh still subsisted and con- 
«!,yiVntlv the main relief sought, namely partition 
::rainsVthe oo-sharer was not afleoted by Art. 44. 
4TR 1916 P.C. 172, Ref. {Banerj% and Nxama- 
TJ) MD. KAZA AHMAD V. ZAHOOR 
JJ.). ^ , g ^930 858. 

AHMAD. 

Z^Wh7re°a sale fs void Art. 44 is inapplicable 
■I r.ftn be brought by a minor to recover 

within a period of 12 years. (Kinkhede, 

MABOTI SUBYABHAN y. RAIWANT RAO. 

A.J.C.). MABO^_i 897=A.I.R. 1928 Nag. 262. 

con^st or investigation— Mere conflrma- 

Uon of plaintifs possession. 4fi ota- 

The ” award” contemplated by Art. 46 pre 

flupposoaa contest between 

decision after proper mvestigatiou into the 


LIMITATION ACT (1908), Art. 47— AppIioabUltyv 

points at issue. Where there is nothing to 
indicate that there was any contest or a deoislon 
on any investigation, but the only object of the suit 
is that tbeplaintifis maybe confirmed in their 
possession of the lands, if they succeed in it, and- 
the settlement by the revenue authorities, in so 
far as it determined the amount of the revenue 
payable in respect of the disputed property, would 
in no way be aSected, the only result being that 
the plaintifis would in that case, obtain the- 
benefit of tbe settlement wbioh a third person 
obtained from the Government, Art. 45 does not' 
apply. 6 W.R. 317 ; 11 W.R. 389; 8 C.W.N. 99 ani- 
A. I. R. 19-22 Cal. 345. Ref. {Cuming and Mukerji, 
JJ ). LABFA KHATAN y. ZAFER ALL 

104 I.C. 655 = 55 Cal. 201=A.I.R. 1927 Cal. 902< 

— Art. 45— Award, what Is. 

An order of the Collector under Bengal Re- 
gulation (VII of 1822) directing the entry of defend- 
ants’ names as tenants with occupancy rights in 
the settlement record is an award. (TroodrojTls and- 
Waltnsley. JJ.). MiDNAPOBE ZEMINDABI OO.r 
LTD. V. NARBSH Narain Roy. 63 I.C. 161= 

33 O.L.J. 317= A. I. R. 1921 Cal. 368^ 
—Art 43— Omission of formal prayer. 

The suit is not bad because there is no 

formal prayer to set aside the order of the- 
Collector. {Woodrofe and Walmsley, JJ.). 
MIDNAPOBE ZEMINDABI CO.. LTD. NAEESH 
Nabain Rot. 63 I.C. 161 = 33 C.L.J. 317= 

A. I. R. 1921 Oal. 368. 

—Art. 48— Suit on title. 

Where plaintiS’s title was declared againsV 

the defendants and the Revenue authorities who- 
had settled the land with the defendants and the 
plaintiff later on sued for possession, 

Held, that Art. 45 does not apply as the object of 
the suit was not to set aside an award made by the 
Revenue authorities. {Mookerjee and Buckland, 
JJ,). MIDNAPUB ZEMINDABI CO., LTD. V. 
Nabesh Nabayan Roy. 63 I.C. 833=- 

49 Cal. 37 = 33 C. L. J- 497= A.I.R. 1922 Cal. 345< 

—Art. 48— Bengal Survey Act. 

■—The order under 8. 41 of the Bengal Buryey' 
Act has, until reversed or modified by conaoetent 
authority, the force of an order of a Civil Ooi^' 
declaring the parties to be in possession of the 
land in accordance with the boundary as deter- 
mined by the Colleotor. A suit instituted 3 yeara- 
after tbe date of the order is not barred by Art. 46 
of the Limitation Act. (Mookorjee and Pantonr 
JJ.). H. H. maharaja of Coooh Bhhar V. 

RAJA MAHBNDBA RANJAN „„„ 

66 I.C 923=34 O.L.J. 463= A.I.R. 1921 Cal. 277. 

—Art.' 47— Applicability. , * . .7 

If the-wholeof the language of Art. 47 be 

taken into consideration, it is clear that the nature 
and scope of the suit intended to be oomprised m 
theactiole must be one whose main object is tu 
set aside the effect of the summary order of a 
Magistrate with regard to possession m joteF,®®/ 
of public peace. (Sriniiaja 

Tr \ alaqabaswamy Thevan y. Ramabadba 

'NAIDuf 111 10. 192= A I.R. 1929 Mad. 88. 

.Article 47 is applicable only to a case in 

whioh a Magistrate under S. 145, Or.P. C°de, 

—^Article 47 has no relation to any portion of 

the order of the Criminal Court r^^^°^^^Xaw^din 
enoetotbe question of possession. [Suhratoaram 
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tilMlTlTIOIf ACT (1908), irt. Ipplloability. 

and Oraham, //.)• B^ine Nandan Ohadhube 
V. JADDKAKDAM CHADHOBI. 97 I.O. 73s 

80 a W. H. 873s A. i. B. 1926 Oal. 1022. 
— •^Section 522» Cr. P. Code. 

The operation of Art. 47 is not conhoed to 
orders under Chapter XII of the Cr. P. Code. Ajo 
order restoring possession under S. 522 is an order 
respecting the possession of property within the 
meaning of Art. 47. [Eamesam and Venkatasubba 
Bao, JJ.), ADINABA7ANA V. SUBAMMA. 

86 1.0. 7dlsA.I.R. 1923 Mad. 7g9s 

48 M.L.J. 372. 


—Art. 47— Appointment of Receiver. 

Effect 0 / necessity to bring a suit for posses^ 

tion. 

Where a M^ietrate appoints a reoeiver in posses* 
sloQ of inimo7able property, what happens in the 
eye of the law is that the property is placed in 
eustodiaUgis, i.e.^inthe custody of the Ooart for 
the benefit of the person who may eventually and 
finally sucoeed in establishing his title to the 
property. It is not necessary for the person aSoot- 
ed by the order to institute a suit for the recovery 
of possession of the property, He may institute 
a suit merely to have hie right to the property 
declared. If so, Art. 47 would not apply aod fortiori 
the eonsequenoes of the operation of S. 28, Limi- 
tation Act oannofc follow. 26 Mad. 410; 1 Mad. 809 
And 20 All. 120, Bel. on; 10 L.W. 637, Not foil. 
lartftivasa Ayyangar and Beilly, JJ.). MaqAba- 
SWAUI Thevan V. Bamabadra Naidu. 

Ill I.O. 132=A.I.R. 1929 Mad. 38. 
—Art. 47— Joint Hindu family. 

-—Order under 3. 145, Cr. P. Code, against 
ftHher-^Sone bound. 


In proceedings taken under 8. 145. an adverse 
order passed against a Hindu father in possession 
of the property bought on behalf of the joint Hindn 
family is binding on his undivided sons though 
they were not parties to the proceedings. A suit, 
werefore, by such undivided sons for possession oi 
MO properties— sabjeot matter of the proceedings — 
brought more than three years on such order is 
barred under Art. 47. {Odgers and Wallace, JJ.). 
VBNKAXA80MABAJU V. ALLUBI VABAHALABAJU. 

122 I.O. 171=82 Had. 787=2 M.Cr.C. 183= 
1929 M.W.M. 818=30 M.L.X 201 = 
^ , A.I.R. 1930 Mad. 18=87 H L.J. 228. 
145, Cr. P. Code, order apaitisf 
dfanojer — on the sons. 

An order under S. 145 was passed against A the 
^naget of the family of the plaintiffs, in favour 
Of the defendants. A died, and the plaintiffs dis* 

defendants forcibly. They were 
uvioted and the defendants, were put back in 
possession by the Oriminal Court. The plaintiffs 
thereupon sued for a declaration that they wore 
•“eowners in possession. 

under S. 145 was 
P sed against A in his personal oapaolty or as 
maMmr of the family, the plaintiffs are bound 

xSStftlo^ A^i^ governed by Art. 47 of the 

further that the plaintiffs oannot claim 

framing the suit as one for 

bbhabi aaosH. 71 i.o. 402 = 
41 A.L.J. 102=48 All. 806=4 L.R.A, OW. 113= 

^ , v,T_ j ^ 1W8 All. 181. 

5. 145, Cr, P. Code, against one 

' iolat Hindu family is not binding 



LIMITATIOK AOT (1908), Aht. 47 ^ Rlffiit 
accrulDg after order. ^ 


on other members even when that member has 
made an application under that section as tha 
bead and minager of the joint family and a snU 
by another member, succeeding by survivorship 
to the member against whom the order was passed 
after 3 years of the order is not barred. {Lyle, 
A.J.C.). Ram Lal i». Thakub Din. 

66 I.G. 678=8 O.L.J. 410=A.I.R. 1921 Oudh 191. 
— Art. 4? — Limitation under special iav. 

C. P. Tenancy Act — Sch. 2, Art. 1. 

Where the specifio artiole applicable is the one 
contained in the Tenancy Aot, while the more 
general article is the one contained in the Limita- 
tion Act, the former applies. {Findlay, J. €.)• 
Bambao 0. Gulabbao. 108 I. 0. 431= 

10 N.L.J. 246= A.I.R. 1927 Nag. 402. 
~Art. 47— Order after adjudloation by Civil 
Court. 

' When a person is a party to a litigation in a 
Civil Court and an order is made by the Magiatcata 
with regard to the possession of Immovable pro- 
perty as the result of the adjudloation in tha 
Civil Court, suoh a person oannot be properly des- 
cribed as a person bound by the order of the 
Magistrate ; nor is suoh an order of the Magistrate 
one promulgated under the Cr. P. Code as required 
by Art. 47. (Sriniuosa Ayyangar and Beilly, JJ.). 
alagabaswame THBVAN V. Bamabadba Naiou. 

Ill I.o. 152=A.I.R. 1929 Had. 33. 

— Art. 47— Order without jnrisdiotloa. 

V— Where an order is made under S. 145, 
Cr.P.Code. awarding possession of immovable pro- 
perty bat the order is made without jurisdiction 
a suit to recover possession is, as regards limita- 
tion, governed by Art. 143, and not by Art. 47 of 
the Lim. Aot. {Mookerjee, A.C.J. and Fletc^, J.)\ 
BHABAT CBANDBA V. ram SUNDEB OBOETDHaB?. 

60 1.0. 860 (Gal.). 

—Art. 47— Partition suit. 

- Where title has been extinguished by an order 
under S. 145, Cr. P. Code, and Art. 47, Limitation 
Act. 


A suit for partition whioh seeks for partition of 
property or to have a share in it, the title to whioh 
has already been extinguished by reason of no 
suit having been instituted to teoovei possession, 
within three years of the order uuder S. 145, 
Cr. P. Code and by virtue of Art. 146 of the Schedule 
and of S. 28 of the Aot, is another name for a suit 
for recovery of possession and a mere device to 
evade the provisions of the statute. A.I.R. 1921 All, 
92 ; 15 Bom. 299, Ref. {Mukerji and Afiffer, JJ.), 
Atab Sonabbi t). Talib Hussain. 

51 0. L. J. 461= A.I.R. 1930 Gal. 612. 
— Art. 47— PoateBtlon not given by Maglatrate* 

■' -Article 47 applies to oases where a person is 
not given poaseasion by the Maglatrate on&r S. 145, 
Or. P. Code, (Casa-laic consider^.) (Deoodoss, /.)• 
ISMALSA V. SADASITA ASABI. 99 1. G. 532s 

1927 H.V.N. 35 = 3B M.L.T. 217= 

A.I.R. 1927 Mad. 304. 
—Art. 47— Redemption init. 

■ -Failure to file suit ondec 0. 21, R, 103, Ce, 
P. Code or within three years of Oriminal Oourt*a 
order refusing tight to present pesaesslon does no4 
bar the suit for redemption, (tfocnafr, A.J.O.). tdN'* 
QANNA NAGANNA 0. AHMAD3HAH. 168 I.O. 427= 

28 N.L.R. 161= A.I.R. 1928 Hag, 97» 
-Art. 47-Rlght aocrnlng after order. 

Ardcle 47 has no application to a eeae..whete 
at the time when the Mapstrate's ^ex wax pass-* 
ed under S. 14A, there was no existing right In^ 
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LIMITATION ACT (1908), Art. M-SuceeBilYe 
orders. 

plaintiff to'eue for possession of the suit properties. 
19 Cal. 646, Foll.\ 38 Mad. 432, Ref. (Waller and 
Madhavan Nair, JJ.). W. Sdbbalakshmi Ammal 
tJ. NARASIMIAH. 102 I.C. 360=38 M.L.T. 226= 
23 H.L.W. 568= A. I. R. 1927 Had. 686= 

52 H.L.J. 482. 

—Art. 47 — SaocesslYe orders. 

■ Plaintiff obtained an order from Mamlatdar 
restraining defendant from disturbing bis posses- 
sion. The District Deputy Collector in revision 
dismissed plaintiff’s suit. This order was without 
inrisdiction. Then plaintiff took proceedings 
under S. 145, Cr. P. Code, but the Magistrate 
made an order against him. 

Held, that plaintiff’s suit brought within 3 years 
from Magistrate’s order was within time. {Macleod, 
C.J. and Shah, J.). VenkATESH REVAL v. BhiKU 
VeNKATESH. 62 I.C, 224=45 Bom. 1138= 

23 Bom. L.R. 478=A.I.R. 1921 Bom. 207. 
—Art. 47— OndiYldcd property. 

An undivided share of the property with re- 
gard to which there is an order under S. 145, 
Cr.P.Code, cannot for the purposes of Art. 47, bo re- 
garded as a different property. (Afu^:er/i and 
Miiter, JJ). ATAB SUNABBI n. TALIB HtJSSAlN 
Mia. A.I.R. 1930 Cal. 612. 


LIMITATION ACT (1908), Art. 4» — Talne of 
crops attached. 

precede it and the article, in view of the words iu 
the third column, presupposes the existence of the 
property in the possession of some person. The 
claim for damages for trespass inolndea not merely 
damages for the unlawful entry but also damages 
for the mischief which the trespasser commlts- 
after entry on the land and therefore it is not 
covered by Art, 48. {(Jreaves and Muherji, JJ), 
PANNA LAL GEOSE V. ADJAI COAL CO., LTD. 

101 I. C. 62=31 0. V. N. 82= 
A. I. R. 1927 Gal. 117. 
— Art. 48 — Criminal charge. 

Absence of— Section does not ap^ly, 

A suit was brought in the Small Cause Court for* 
the recovery of certain ornaments or their value 
from the defendants who were the sons of a person 
who kept the ornaments promising to return them. 
There was no allegation of a oriminal charge. The 
suit was dismissed as barred by Art. 48, Limitation' 
Act, 

Held, that criminal charge could not be presumed’ 
from the application of Art. 48, Limitation Act, 
and the snit was not barred under article, 8s. 35 
and 43-A, from cognizance of a Small Cause Court. 
{Dalai, J). Raghdbar Saean «. Jumna Pbasad. 

116 I.C. 785=A.I.R. 1929 All. 208. 


— Art. 46 — Against Bank as trustee. 

— “Where a Bank holding Government Paper 
held in trust for the plaintiff of which trust it bad 
constructive notice, sold it, and parted with the 
sale proceeds, and the plaintiff sued the Bank for 
recovery of sale proceeds with interest. 

Held, that the suit is either one for conversion 
(Art. 48), or for money had and received to the 
plaintiff’s use (Art. 62). [Macleod, C.J. and 
Shah, J). Bane of Bombay v. fazulbhoy 
EBRAHIM. 67 I.C. 761 = 24 Bom. L R. 913= 

A.I.R. 1923 Bom. 155. 

— Art. 48— Compensation for trees cut. 

- "Defendant sold standing trees to plaintiff in 
1916, by registered-deed for Rs. 200 and covenanted 
that plaintiff should be at liberty to cut them and 
remove the timber within one year. Plaintiff did 
notout within the year. Meanwhile the land had 
been sold and was pre-empted and the pre-emptor 
sold Iho trees to third persons in I9l7 who cut 
them and the plaintiff in 1920 sued lor possession 
of the timber or Rs. 400, 

Held, that this was a sale of moveable pro. 
petty and that Art. 48 or Art. 49 does apply. 
{Le Rossiqnol, J), BiR SEN v. Raja RAii. 

' 73I.C. 33=A.I.R. 1924 Lah. 71. 

—Art. 45— Conversion. , 

-An action of trover claiming damages for the 

conversion by the defendants of speoiffo moveable 
property, vis., coal wrongfully gotten from the 
plaintiffs’ mines and sold or otherwise disposed of 
by the defendants to their own use, is governed by 
Art. 48. Article 48 alone refers to conversion 
and conversion cannot be split into two dasscs, 
one dishonest and the other not dishonest 

“Or” preceding conversion is equivalent to or 

by”. 1 Pat. L.T. 84. Appr. 
ow.) LEVS 

19*29 A.L.J. 170=33 C.W.N. 323=10 P.L.T. 193- 
96 I. A. 93= 29 M.L. W. 449=49 C L.J. 415- 

31 Bom. L.R. 702=8 Pa*; 516- 
A.I.R. 1929 P.C. 69=98 M.L.J. 917 (P.C.). 

■•Cofve?BiS(i” in Art. 48 means dishonest con- 
version, ejusdem generte with the w 


—Art. 48— Scope. 

-Article 48 applies to all conversions, whether 
dishonest or not. Where the trespass is dne to in- 
advertence or is due to inadvertence and want of 
reasonable care, both these views of the conversion 
fall within the terms of Art. 48 under which the 
limitation period of three years begins to run when 
the person having the right to possession of the 
property first learns in whose possession it is. 

A. I. R. 1927 Oal. 117, Reversed and A. I. R. 1929- 
P.C. 69, Rel. on. [Lord Thankerton) ADJAI COAL 
Co.. LTD. V. PANNALAL GHOSH. 123 I.C. 728 = 

32 Bom. L. R. 654=34 C.W.N. 488* 

31 M. L. W. 638=51 C. L. J. 407= 
A.I.R. 1930 P.C. 113 = 98 M.L.J. 936 (P.O.). 

—Art. 48— Suit for money. , , ^ . 

Money is “specific movable property’ with- 
in the meaning of Art. 48 and where It has been lost, 
acauired by theft or dishonest misappropriation or 
conversion, or compensation for wrongfully taking, 
or detaining the same Art. 48 will apply. 5 AU. 341 ; 
29 All. 579 ; A.I.R. 1930 All. 397, Foil. ; 11 C.W.N. 
862 and 11 Bom. 133, Ref. (Sen and Nusmatullah. 
JJ ) BENARES bank LTD. V. RAM PBASAD. 

124 I.C. 180= A.I.R. 1930 All. 573. 

-A suit for recovery of money is a suit for 

sDecific movable property* 5 All. 341; 29 All. 57 , 
Foil. {Sen and Niamaiullok, 

BANDAN. A.I.R. 1980 All. d»l. 

—Art. 48— SnIt for valaablea deposited. 

^Artiole 145 and not Art. 48 governs a suit for 

the reeovery of jewels deposited with the dMeased 
son of the defendant and alleged to be with the 
defendant after the son’s death. 

S. KRISHNASWARII AIYANGAR V. ^S. 
nwATiTAR 84 I.C. 1026^20 M.L.W. 758— 

1*929 M.W.N. 143= A.I.R. 1929 Mad. 189. 

—Art. 49— Value of crops attached. 

In the case of a suit for damages 

ing the value of crops which has been ^ 

attached, out and removed, the ^ot 

are 48 and 49 and not 29 or 86, Limitation Ao^ 

(Page and Oraham, JJ). In at a DEVI 

SINGH OF .«c."763= AXRf loiu 
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LIHITATIOH iOT (1908)* Art. 49— Articlei left 
in common bouse. 

— Avt. 49— Articles left In common house. 


— ■ Siariing point. 

Xbe tbieo ;ears* rule applies to a suit lot id* 
ooveiy of articles left in the house occupied b; the 
plaintiff along mih the deceased son oi the defen* 
dantand subsequently vacated by the plaintifi, 
the latter leaving in the bouse the articles inquee* 
tlon and alleged to be in defendant's possession. 
The suit is not barred if brought within three 
years after the defendant’s refusal to deliver or the 
defendant's denial that be was in posBession of 
the property. (Z>evadosB, J.). S. KbisbKASWAMI 
AITANOAB t). V.S. QOPALACHABIAB. 

84 I.G. 1026^20 H.L.W. 758::: 

1929 H.W.N. 143 = A.1.B. 1925 Mad. 185. 
—Art. 49— Attachment before Judgment. 

— In a suit against the plaintiff by the defen- 

dant for recovery of money, plaintifi's property 
was attached before judgment. The suit was dec- 
reed by the first Court but dismissed by the ap- 
pellate Court. Plaintifi sued to recover compensa- 
tion for loss of profits, etc., 

Beld, Art. 29 does not apply to the suit for 
Art. 29 is applicable only to those cases in which 
the seiznre is intrinsically wrongful or perhaps to 
cases where the seizure is made without jurisdio* 
tion. The proper article to be applied is Art. 49 
and time for suit runs from the date of appellate 
decree and not from the date of attachment. 42 Cal. 
85; 29 All. 615 and 81 Mad. 431, Dist.; 19 Mad. 80; 
89 All* 822 and 6 Bom. L. R, 704, Ref. to. (Zan- 
hai'ya Lai, J.). MAHdA v. CHANOA MAL. 

81 I.G. 1088^22 A.L.J. 97?^ 
5L.R.A. OlY. 7a2:=A.I.R. 1925 All. 181. 
—Art. 49 — Bailment. 

— - Ornaments lent for specific use. 

A handed over to B certain ornaments to be used 
in religious procession in 1924. The ornaments 
were stolen. B admitted the liability in 1924, but 
denied it later on and A filed a suit in 1928 for 
recovery of the ornaments, 

Held, that Art. 115 applied to the case and 
not Art. 49 or Art. 120.; that the ornaments had 
been taken on loan and the transaotion was of the 
nature of the bailment as defined in S. 148, Oon« 
tmot Aot; that the ornaments were to be returned 
within reasonable time aooording to 6. 46, Contract 
Aot, i.e., when the owner demanded them after the 
oeremony was oomplete. Time therefore ran from 
the date when B should have returned the artioles 
to A and suit by A brought three years after that 
date was barred by time. {Pullan and Srivastavat 
//.). OBATOBOUN V. SBABZADI. 

A.I.R. 1930 Ondh 398. 


—Art. 49— Compensation for trees out. 
“—Although to out down trees In ' breach of an 
cooupanoy tenancy agreement is not only a breaoh 
of the agreement but also a trespass to immovable 
ptoperty, yet when the trees have been out down, 
they certainly become speolfio movable property, 
apd if they are taken away and sold, the suit is 
WO for compensation as defined by Art. 49. 26 Cal. 

FoU. {Walsh, J.), JAQDI8H PBASAD v, 
^aBUBlR. 94 I.G. 886a A.I.R. 1926 All. 469. 

A suit for damages for wrongfully outting 
w prodnolngtrees and removing the trees is a 
oompensatlon for trespass upon immovA' 
J*y!Fopsrty within Art. 89 and for wrongfully 
‘?fS™8,Bpeolflo movable property within Art. 49. 
WmkH$ds.A,j,0.)* nabbada Prasad «. aebar 

mhd-7' t.1 'J W 789*90 H.L.H. 80* 

i:„ A,I.R. 1994 Hag. 196. 


LIMITATION ACT (1908), Art. 49— Joint Hiado 
family. 

—Art. 49— Declaration and possession of mova- 
bles. 

If, in a declaratory suit in respsot of a 
movable property, the main relief claimed is tRe 
same as consequential relief, i.e., the possession of 
the property and not the declaration whether de- 
claration be necessary or merely ancillary, the suit 
is governed by Art. 49 and not 120. 16 1.O. 645, 
Foil.; 21 Cal. 157, Dtsf. {Pratt and Duckworth, 
JJ.). PDN AUNG V. BbIJLAL. 70 I.O. 841* 

1 Bur. L.J. 86* A.I.R. 1923 Rang. 11. 

— Art. 49— Deposits. 

— Article 49 is not dealing with artioles de- 
posited in any sense. {Schwahe, O.J. and Walltuet 
J.). KISRTAPPAV. LAESBMI AMMAD. 

72 1.0. 842*17 M.L.W. 467*32 M.Ii.T. 21*^* 
1928 M.W.N. 284»A.I.R. 1923 Mad. 578* 

44 M.L.J. 131. 

—Art. 49— Detention of'goodi. 

A suit for damages against defendant at 

whose instance plaintifi’s goods were detained by 
customs authorities is governed by Art. 86 and not 
by Alt, 49. (Rankin, C. J. and C. 0, Ghose, J,), 
Imperial Tobacco Co. v. albert Bonman. 

106 I.O. 277*46 O.L.J. 458= A.I.R. 1928 Oal. 1. 
- ■ Article 36 and not Art. 49, applies to a suit 
for compensation for deterioration of plalntlfi'a 
oranges owing to their detention at the Police 
Station. {Walmsley and Mukerfi, JJ.). ANANDA 

Chandra Eacbabu v. Babada kanta Dev. 

90 I.O. 509=43 O.L.J. 203* A.I.R. 1926 Cal. 117. 
— Art. 49— Goods deposited. 

-When goods are deposited, the article appll- 

oable is Ait, 145 ; and the mere fact that the de- 
positor demands the thing and the depositee 
refuses to return the same does not make Art. 49, 
applioable to the case. Artlole 145, is not governed 
by Art. 49. 26 Bom. 480 ; S3 Mad. 56, Foil.; 31 Cal. 
519 and A.I.R, 1928 Mad. 578, Rsl. on. {Das and 
Doyle, JJ.). MA Shwb On v. MA SAW. 

116 l.C. 468*6 Rang. 917* A.I.R. 1928 Rang. 809. 
—Art. 49— Illegal distraint. 

Starting powt. 

The cause of aotion for a suit for compensation 
for illegal distraint does not only arise on the date 
of the release of the property from distraint, but the 
cause of aotion arises on the date of the actual loss 
of or damage or at the latest when the plaintifi 
comes to know of suoh loss. (G^okul Praiad, J.). 
THAKUBAIN ANAR V. POHAP SiNOH. 

66 I.O. 882* A.I.R. 1992 All. 139. 
—Art. 49— Intention. 

—It ie no part of the policy of the Limitation 

Aot to make people determine the lawful possession 
of others who are looking after their property or 
who have their property on deposit. The policy of 
the Limitation Aot is that when onoo that anange- 
ment is stopped the suit should be brought within 
a limited time. {Rankin, O.J. and BuchUxnd, J.). 
Bbufendba Nath v. goonendba Nath. 

106 I.O. 865*39 O.V.H. 133* 
A.I.R. 1929 Oal. 49. 
—Art. 49— Joint Hindu family. 

Possession lawful at first and subseguantly 
hecoming adoerse— .ippltcabilify. 

Artiole 49 isthe ordinary artlole to apply In a 
case where the original possession of the defendant 
is lawful hut it becomes unlawful by reason of 
oertain iaots. The oommon case Is the ease where 
the demand is made by the plaintifi, iha pli^tifi 
having a right to determine the possession of the 
defendants. 21 Oal. 167 (P.O.), Dist, 
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LIMITATIOH ACT (1908), Art. 49 — OrUIuI 
poBBeBSion permlBBtve. 

Plaintiff and his step-brothers formed a joint 
Hindu family. Plaintiff’s mother and father died 
in 1905 and 1909 reepeotively. The mother left 
certain valuable ornaments which continued to be 
in the joint family even after the death of the 
plaintiff’s father. During all the time plaintiff 
was living with the step-brothers. Plaintiff attain- 
ed majority in 1910. Step-brothers never claimed 
the ornaments as their own though they were in 
their possession. In 1920 there was a partition and 
in September 1920 the plaintiff brought the suit to 
recover those ornaments. It was contended that 
the suit was time- barred, 

^ Held, that Art. 49 applied and the suit was not 
time-barred, as the time began to run against him 
in 1920 when he claimed that step-brothers should 
make over the ornaments to him. (Rartitn, C.J. and 
BweWand, /.), Bhupendba Nath o. Goosendba 
Nath. 108 I.C. 883=32 C.W.N. 133 = 

A.I.R. 1929 Cal. 42. 

—kti. 49— Original possession permlailYe. 
•Failure to return on demand. 


Plaintiff gave two necklaces to the defendant 
on condition that their price would be paid if they 
would be approved and they would be returned if 
they were not approved. The defendant failed to 
return the necklaces in question to the plaintiff, 
though the latter demanded them by telegram, 
Heldt that the defendant's possession of the 
necklaces became unlawful within the meaning of 
Art. 49 on bis failure to return the same after the 
receipt of the telegram, (^azir Hasan and Baza, 
JJ.). KALICHABAN 0. GANSHI LAIi. 

105 I.C. 224= A I R. 1928 Oudh 47. 

Demand and refusal to comply essential. 

Where the original possession of property 
had been permissive a mere allegation on the part 
of the possessor, of his or her ownership of the 
property, does not change the oharaotec of his or 
her possession into an unlawful one, and the 
possession can become unlawfal only on his or 
her refusal to comply with a demand for the return 
of the property aud under Art. 49, Limitation 
would begin to run only fromdate of suoh refusal. 
(Sofcinson, C.J. and Broion, /.). Mi MUBT v. Ma 
HLA Win. 85 I.C. 10 = 2 Rang. 555 = . 

A.I.R. 1925 Rang. 146. 

— Art. 49 — Partition of moYabies. 

—A suit for patbitioa of movables of a 
Mohammadan falls under Art. 120 and not 49. 
{Mears, C.J. and Banerji. 7.). MT. BASHlB-tJN- 
NlSSA BIBI tJ. ABDUL Rahman. 64 I. c. 974— 
44 Ail. 244=20 A.L.J. 71 = A.I.B. 1922 All. 925. 
—Art. 49 — RemoYalof coal. 

Starting point. 

A claim for damages for trespass and removal 
of coal from an underground colliery is covered by 
Arts. 39 and 49 and time begins to tun from the 
inadvertent wrongful taking or from discovery of 
fraudulent taking. {Oreaves and Hulterji, JJ.). 
PANNA LAL GHOSE t>. ADJAI COAL CO. 

101 I.C 62 = 31 C.W.N. 82= A.I.R. 1927 Cal. 117. 
—Art. 49— To recover articles baited. 

—X suit to recover articles bailed is governed 
by Art. 115 and not by Art. 49 of the Limitation 
Act. {Pullanand Bisheshwir Nath,JJ.). OHA* 
TUBQUN 0. Shahzadby. 7 O.W N. 769= 

A.I.R. 1930 Ondh 895. 

—Art. 49— Talae of crops attached. 

In the case of a suit for damages repreput- 

Ing the value of crops which has been wrongfully 
attaohedi out and romovedi Ui6 pstklnant aitiowfl 


LIHITATION ACT (1908), Art. 93— Construotlon 
of bill. 

are 48 land 49. (Page and Graham, JJ.). ilAHA- 

BAJ Bahaddb Singh op Baluchab, Distbiot 

MOBSHIDABAD V. 9M. ACHALA BALA DEVI. 

105 I.C. 763= A.I.R. 1928 Oal. 106, 
—Art. 52— Advance of grain. 

■A suit to recover advance of grain is govern- 
ed by Art. 52 and the period, as amended by 
Punjab Act of 1934, is six years. 2 L.L.J. 191 and 
A.I.R. 192-2 Lah. 271, Foil. (Campbell, J.). DlWAN 
Singh Tiblock Singh v. Sandaoab Singh. 

95 I.C. 25=8 L.L.J. 322=27 P.L.R. 700. 
— Art. 52— Date of delivery. 

■Unlike a bill-of lading a railway receipt 
when formally made over to a person, is a mercan- 
tile document of title to goods and gives the holder 
thereof the right to lawful possession of the goods 
and the date of delivery of receipt is the date of 
the delivery of the goods for the purpose of Cl. 3 
in Art. 52. 38 Mad. 664, Foil. (Findlay. J.C.). 
SHBOCHABANLAL u. RAMBATAN. 108 I.C. 801= 

A.I.R. 1928 Nag. 181. 
—Art. 52— Praits in garden. 

■ ■-Snif for price of. 

A suit for recovery of the price of fruits standing 
in a garden and sold to the defendant is governed 
by Art. 52 of Lim. Act the word “ goods " in that 
article being wide enough to include fruit even 
before it has been gathered. (CH«vis, /.). WASH 
RAM V. RAHIM BAKHSH. 66 I. C. 120. (Lah.). 

—Art- 52— Goods sold on credit. 

A suit to recover price of goods by a trades- 
man on credit for which payments were made on 
presentation of bill is governed by Art. 52 of the 
Act and the period of limitation is three years 
from the date of the delivery of the goods. Article 
85 does not apply to such a case. (Kulwant Sahay, 
J.), W. K. DAMSFOBD V. B.D SHAH AND CO. 

88 I.C. 747= A.I.R. 1923 Pat. 806. 
—Art. 52— Price of articles. 

Where the plaintiff is suing for a snm of 

money as representing the price of certain atticlcs 
sold by him to the defendant Art. 52 and not Art.115 
of the Llm. Act applies to the case. (flaffi< 7 an, C.J.), 
GANGA Ram V. NANDA. 65 I.C. 687=2 L.L.J. 191. 
—Art. 52— Tradesman’s account. 

— - — Starting point — Appropriation of payrnents. 

In the case of a tradesman’s account the liability 
to pay for each item of goods delivered, either 
day by day or week by w^ek, is in the case of each 
item the date of delivery of that particular item. 

Where payments are made from time to time by 
the customer and there is no specification as to 
the items to which the payments are to be credited 
the trader is entitled to credit the payments to the 
earlier of the items but not to the entire balance 
due up-to date so as to save limitation for all the 
Items. (Walsh and Ryves, JJ.). ABDUL Aziz o. 

—Art. 53 — Construction of bill. 

— Tbavanai in a bill of sale. 

The word Thavanai was held to mean credit 
period and to place the suit for the price of goods 
sold and purchased within Art. 53 of the Lmltation 
Act in the following oiroumstauoes : —In the bill 
for pieoegoods purchased, sent by the vendor to toe 
vendee the following words were found at the top 
“ debit interest at | pet cent, per mensem after W 
days thavanai." The question arose whether it 
was a credit sale or a cash transaotion when toe 
plea of limitation was set up as a defence to toe 
salt for the money due, and it was held to be • 
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LIHIMTIOH AOX (1908), Art. 30— Suit by Oon- 
^ tractor agalaat DUtriot Board. 

fliedit transaction. {Venkatasubba Rao and' Jack’ 
»/M JJ ). K. M. P. R. N. U. Firm v. M. SOMA- 

iuNDABAU CaBTTI. 85 I.C. 299= 

“ 18 Mad. 275=20 M.L.W. 981 = 

l.I.R. 1925 Had. 161=47 H.L.J. 844. 

"Art. 56— Salt by Oontraotor against District 
Board. 

— tr. P, Local Boards Act, S. 192. 

* Where a oontraotor with a District Board was 
enable to oomplete the oontraot within the stipu- 
lated time and he was relieved of his obligations on 
the apparent underetandiDg that be was to be paid 
lor the work done, and he sued for the same. 

field, S. 192 (1). U. P. Local Boards Act did 
not apply as it was not a oontraot by the Board 
and that Ait. 56 applied to the case. (S'uort, C.J. 
and Baza, /.). Mathoba Fbabad v. Chairman, 

J)IST. BOARD, SETOPUR, J09 l.O. 639 = 

3 Lack. 584=5 O.V.N. 350= 
A.I.R. 1928 Oadb 297. 

Art. 57— Book accounts. 

- Plaintig sued defendant for a sum of 
Rs. 1,600 due as principal and interest on book 
accounts. It was alleged that defendant bad struck 
a Wanoe in favour of the plaintiS for Bs. 756*14*0 
and that he had since taken a farther sum of 
Bs. 57 and these items together with interest 
Boomed due amounted to a total of Rs. 1,600. 

The accounts on record were not mutual, open I 
and currant and there were no reoipiooal demands 
between the parties, 

field, that Art. 85 docs not apply but that the 
Bitisle applicable is either 57 or 64. {Broadway 
ondMoti Sagar, JJ.), NANAeSingh v. Mihan 
Singh. 4 L.L.J. 6g=A.LR. 1922 Lab. 204. 

—Art. 57— Pawnor and pawnee. 

— ' Neither the fact that the pawnee had no 
fowei to sell the goods pledged to him, cor the ex* 
press stipulation that the recovery of the debt 
should be made out of the proceeds of sale to be 
■held by the pawnor takes away or suspends paw* 
nee’s right to sue for the debt under the oontraot 
of lean. The suit foe the same must be brought 
under Art. 67 and time runs from the date of the 
Joan. SO Bom. 218 and 24 All. 251, Bel. on. {Koival, 
J. /« 0.). DEBIPIN V. GAYA P&BSHAD. 

104 I.a. 641= A.I.R. 1927 Nag. 346. 
—Art. 89— Overdraft. 

■ — An overdraft in the hands of a banker Is 
meiely a loan and Art. 59 applies to such over* 
draft. (JSamp, /.). Motigadbi v. Kabanji 
DvabkaDas. 102 I.G. 403=29 Bom. L.R. 423= 

A.I.R. 1927 Bom. 362. 

~Art. 39— Starting point. 

■■ L oan-payable on demand and secured by a 
.morigage. 

Limitation in the case of money lent under an 
agreement tha\ it shall be payable on demand runs 
fmm the time vhen the loan is made and it would 
he anomalous h limitation ran from a different 
time In a case vhere the money was lent on an 
agreement that i\ should be payable on demand 
hut is also secured by a mortgage*deed. It is not 
necessary in suohoasos that an actual demand 
,ahoald be made for limitation to commence. 
^ Mad. 189, Foil. {Buttle, O.J. and Broum, J,), 
SJ. 0. Bose v. O’B^ub Rahman Ohowdhaby. 

, 111 1.0. 182=6 Bang. 297= 
A.I.R. 1928 Rang. 189. 

.'trAH* 60— Applloahlliy. 

iTi. ,;}*Axtiulo 60 oMde Llmltatloa lot does not 

Apply to a suit for recovery of money depoaltad 


LIMITATION ACT (1988), Art. 60— DepOilt an# 
loan. 

under an agreement that it shall be payable at a 
specified time. {Sen and I^iamaiullah, JJ-). BANK 
OP UPPER INDIA, Ltd. u. ARIP HOS9AIN. 

1939 A.L.d. 1137. 

—Art. 60— Balanoe out of deposits- 

Plaintiff sued the defendant for money 

which plaintiff’s father used to deposit every now 
and then with the defendant and used to with- 
draw, when necessary, through himself or through 
others or get money paid to others ; and there was 
also demand on a certain date. 

Held, that the suit was governed by Art. 60. 
(Das and Boss, JJ.). Subaj Prasad o. BINDHYA- 
CHARl PBASAD. 98 I.C. 534 = A.I.R. 1927 Pat. 91. 

— Art. 60 — Banker. 

•••Who is. 

Under Art, 60 it Is not necessary to prove that 
the borrower was carrying on business only as 
banker. A man might become a banker or plaoe 
himself in the position of banket, with regard to a 
partioulac customer, and if the dealings between 
the lender and the borrower are such that the 
Court is satisfied that it could be said that the 
borrower is in the position of a banker to the len- 
der, then the money so lent oonld be oonsldered as 
a deposit. (Afaclsod, U.iT. and Goyajee, /.). BHI* 
MANNA V. VENIOHAND. 93 l.O. 215= 

28 Bom. L.R. 73= A. I. R. 1926 Bom. 168. 
—Art. 60— Banker andCueiomor. 

— In order to create the relation of banket to 
his customer there is no necessity that the banker 
should carry on only the trade of a banker. It 
suffices, if with regard to the partioulac tcansaotlon, 
he was a banker as regards the pactioular customer. 
{Kemp, J.). MOTIGADRI V. NARANJI DWABKA 

DAS. 102 I.C. 408=29 Bom. L.R. 413= 

A.I.R. 1927 Bom. 362. 

—Art. 60— Demand. 

— Demands properly so called should be dis- 
tinguished from requests for money on acooant. 
{Richardson and Shamstd Huda, JJ.). JOGBNDBA 
NATH V, DINKUB RAM KEISHNA. 65 I.C. 769= 

28 G.W.N. 981= A.I.R. 1921 Gal. 614. 
—Art. 60— Deposit. 

■ 'The word "deposit" in Art. 60 oovera all 
payments of the ouatomec' 8 moneys made to the 
banker which make up the credit balance in favour 
of a customer in the banker's hands. {Kemp, J.). 
MOTIGAUBI 0. NABANJI DWABEA DAS. 

102 I.C. 408=29 Bom. Ii R. 423= 
A. I. R. 1927 Bom. 362. 
—■Art. 60— Deposit and loan. 

— — Disfinefion between. 

It is not olear what the Leglslatura meant by 
the word "deposited" in Art. 60 but there must ho 
some difference between "money lent "and "money 
deposited" and one can only assume that a plain* 
tiff relying upon Act. 60 must prove that some- 
thing took plaoe between the parties at the time 
the money passed which would constitute the 
handing over of the money " a deposit," and 
"not a loan". Ordinarily '(then A hands over money 
to B on the anderstandiog that It is not a gift, but 
was to be re*paid when demanded, that would be 
considered in law "a loan"; and when the plaintiS 
seeks to prove that the money so handed over waa 
a deposit, the onus would lie upon him to prove 
that there are additional olroumstanoes wnioh 
tucoed the "loan" Into a "deposit," there la no 
distinction in the Act between the money lent uid 
money deposited wlthiegud to the agreement to 
K-pay. ; So that It la not the fjkgraementi thnttha 
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LIMITATION ACT (1908), Art. W-Deposlt by 

parchaaer. ' 

money ahould be payable on demand that distin* 
guishes a deposit from a loan. There must beeome* 
thing farther proved, and it is not possible to 
define exactly what that something farther must 
oe. It has some times been suggested that facts 
must be proved which create a sort of fiduciary re- 
lationship between the lender and the borrower. 
It cannot be said that that is always necessary. 
{Macleod, C.J. and Crump, J.), GOVIND Chinta- 
MAN V. KACBUBHAI GULABCHAND. 73 I.C. 078= 

25Bom.L.R. 603s A.I.R. 1924 Bom. 28. 
—Art. 60— Deposit by purchaser. 

■' ' —Breach of agreement to sell — Suit for recovery 

of deposit. 

In a certain contract for the sale of property the 
vendor was to satisfy certain conditions before 
completion of the contract, but no time was specifi- 
ed for it. The vendor mortgaged the property to 
another and afterwards it was sold in satisfaction 
of that mortgage. The puiohaser then sued for 
recovery of deposit money. 

Held, that the purchaser need not have sued 
within a reasonable time. It was Art. 97 and not 
60 nor 116, that governed such a case, and time 
was to be counted since when the property was sold 
in satisfaction of the mortgage, because it was then 
that the contract, having become impossible of 
performance, ended. {Banhin, C. J. and B. B. 
Ohose, J.). J. 0. Gaulstun v. Sabebzadi 
Mamoodi Begum. 117 I.C. 700=33 C.W.N. 115= 

56 Gal. 495=A.I.R. 1929 Cal. 216. 

— Art. 60— Deposit, what is. 

Relationship of Banker and customer essen- 
tial. 

Where a partner opened a separate account in 
bis daughter's name in partnership books, and the 
account had been made up every year and interest 
added to it and the balance carried forward to the 
new year and there were payments in of small sums 
of money from time to time and a withdrawal of 
Rs. 100, 

Held, that the account was not merely a loan to 
the firm but comes within the definition of a 
deposit under Art. 60 being moneys of a customer 
in the hands of bis banker payable on demand. 
Really there is no distinction between a deposit and 
a loan because they are both moneys lent by the 
customer to the bank, but it is necessary for the 
purpose of considering whether Art. 60 applies to 
see whether the relationship of customer and 
banker arose between these parties. {Kemp, J,). 
Hibabai GOPALDAS V. Dhanjibhai b. Kava- 
BAKA. 102 I.C. 146=29 Bom. L.R. 427= 

A.l.R. 1927 Bom. 433. 
—Art. 60— Deposit with right to lend. 

' Banker ' — Scope of Art. 59. 

The defendants Nos. 1 and 2 were to hold the 
money deposited by plaintifi for safe custody and 
by way of deposit ; they were at liberty, if they 
thought it safe and on their own responsibility 
and risk, to lend the money to others and that, 
in case they did so, they were to pay a certain 
sum to the plaintiff as interest on the money so 
lent, presumably after realizing such interest from 
the debtors, 

Held, that Art. 60 and not 69 applies to suit for 
recovery of money. 

Article CO is not limited in its appHoatlon to 
claims against bankers only. 16 Oal, 26, 

89 Mad. 1001, Foil. (Richardson and ShamsulHuda, 
JJ.). JAOENDBA Nath v. dinkab ram Krishna. 
86 LO. 782=28 O.W.N. 981= A.l.R. 1921 Cal. 644. 


LIMITATION ACT;(1908), Art. 61— Contribution, 
—Art* 60— Essentials. 


To bring the transaction under Art. 60. Limi- 
tation Act, it is necessary to show not only that 
there was a deposit, but that the deposit was under* 
an agreement that it shall be payable on demand 
(Srinit<wa Aiyangar and Curgenven, JJ.). Am- 
MALU AMMA V. NABATANAN NAIR. 

Ill I.C. 210=81 Mad. 549=29 H.L.V. 460= 

A.l.R. 1628 Had. 609^ 

—Art. 60— Fixed deposit. 

The money invested in fixed deposit in a 

bank is not money payable on demand but money 
payable at a specified time and consequently 
Art. 60 cannot apply to a suit to recover the same. 
{Sen and Niamatullah, JJ.). Bank of Upper.* 
INDIA, Ltd. V. Arif Hussain. 1980 A.L.J. 1187. 
—Art. 61— Consideration left with mortgagee. 
Default of mortgagee — Siarftnj point. 

Where a mortgagor leaves a specific portion of 
the consideration money with the mortgagee to 
pay efi certain creditors, and the mortgagee falls 
to make such payments, In consequence of which' 
the mortgagor to save his property, makes the pay- 
ments himself, he can sne for damages. In the 
absence of proof that he has sufiered any more 
damage, he is not entitled to any more than the 
amounts paid by him. A suit to recover snob, 
damages must be brought within the period pres- 
cribed by Art. 61 of the Limitation Act, and time 
commences to run from the date of actual payment 
and not from the date of mortgage. {Banerji and' 
Qokul Prasad, JJ.). SABJU MiSRA v. Ghdlam* 
Husain, 63 I.C. 87 (All.). 

— Art. 61— Contribution. 

Under Art. 61 the period for recovery of a 

sum paid by the plaintifi for the use of the defen- 
dant is three years from the date when the money 
is paid. Therefore in a suit for contribution by a 
co-mortgagee against his co-mortgagee, plaintiff' 
has to establish the date when payment was made 
by him towards the mortgage and thereby to satis- 
fy the Court that his claim for recovery of that 
amount was within limitation. {Ookaran Nath 
Misra and Raea, JJ.). Bhabhcti v. GUR DA8S. 

99 I.C. 271 = 3 O.W.N. 988. 

"Article 61 is applicable to a suit for con* 
tribution by a partner of a firm who has paid the 
whole or more than his share of the amount due 
from all the partners. 19 All. 244, Ref. (Abdul Rsoof 
and Abdul Qadir, JJ.). Walaiti Ram v. BaM 
Krishna. 72 I.C. 389=3 L.L.J. 310= 

A.l.R. 1924 Lab. 112. 

Where plaintiS and defendant were jointly 

interested In redeeming a mortgage and plaintiff' 
himself filed a suit for redemption aud redeemed 
the mortgage and then sued the deferdant for his 
share of the costs of the litigation aod the redemp- 


n money, ^ ,, , 

Ueld, that in the absence of a fiidlngof a con- 
iOt to pay at the conclusion of a Itigation, defen- 
nt’s liability to pay cannot be joatponed till the 
Qclusion of the litigation. The enit for the 
jovery of a share of costs ani money due for 
iemptlon is barred under irt. 61 or 115 if 
juebt more than three yeffs after payinent. 
l.L.J. 93, Dial. {Newbould and Panlon, JJ.)* 

AIK JAMAL V. SHAIKH CHAID. 

70 I.C. 289= i. !• R* 1922 Cal. 79. 

-Plaintiffs and defendarts were joint owners 


. tank in a Municipality. As the tank was in 

insanitary condition, theMnniolpality orderedt 

tank to be filled up. .’laintiffs filled up th©r 
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tlKlTlTlOH ACT (1908), Aft. 61 — Contribat!on. 

Beld, that the liability of the delesdants to 
contribute did not arise in fiuccesBive fragments as 
•nlaintlfis paid money to the contractor ^rom day 
to day ; the liability atoae when the tank was filled 
no and'the contemplated benefit conferred. In snob 
ciTcomstanoes Art. 120 and not Art, 61 was appli- 
cable, and the time ran against the plaintiffs from 
the date of completion of the work. 25 Cal. 844, 
(P.O.),i5wf* (Mookerji, A.C.J, and Fletcher,!,). 
TTPENDBA KBISHNA MANDAL V. NABA K.ISHOBB 
MANDAL. 62 I.C. 615=25 C.W.K. 813= 

A.I.R. 1921 Cal. 93. 
-jf ^as bound under an award to cleat a cer- 
tain oanal and was entitled to recover a part of the 
expenditure from J5 at the beginning of the work. 
The suit by A to recover the amount from B is 
governed by Art. 61 as the olearance expenses were 
money paid by A for B. {Fawcett, J .C. and Ken' 
nedy, A.J.C.). TOLSi Das Dulomal t>. Wade- 
BAO ALLAHBBX. 60 I.C. 971 = li S.L.R. 219. 

ffl-'Fine for mlB^use of land by another* 

—Swt to recover. 

Where the defendant used the plaintiff’s land 
without his permission for non-agrioultural pur* 
poses and in oonsequenoe thereof the plaintiff had 
to pay fine to Government and the plaintiff sued 
the defendant for recovery thereof, 

Seld, that the suit is governed by Art. 120 and 
not 61. {Macleod, C.J. and Shah, J.). PARNAMA- 
OHAND OBANDIBAM MARWADI V. ZASHINATH 
Deobau LOMABI. A.I.R. 1922 Bom. 267. 

—Art. 61~Land Rexenoe. 

■Where a registered sale-deed provided that 


the purchaser should pay the revenue on the laud 
sold, but the vendor paid the revenue on behalf of 
the purchaser, and sued him for revenue paid. 

Held, that Art. 61 should apply and not Art. 116. 
(Dsoadoss, J.). Ukkaban Naib t>, Ukkaban 
NAIB. 941.0. 1046=1926 H.W.N. 291 = 

A. I. R. 1926 Had. 688=61 H.L.J. 159. 

—Art. 61— Honey decree satisfied by another. 

• Suit for reimhwrsement. 

The discharge of a money-decree, whioh might 
be realized In execution by the sale of Immovable 
properties of the judgment- debtor does not give a 
person making the payment a charge. The claim 
Is personal olaim. 26 Bom. 487, Bel. on and Art. 61, 
Limitation Act is applicable when the oase cannot 
he brought under Art. 182. 26 Mad. 686, Bel. 
bn. {Kumarastoami Sastri and Beilly, JJ,). 
MBTHUSWAMI KOVANDAN V. PONNAYYA KOUN- 
DAN. 110 I.c; 613=1928 H.V.K. 898= 

28 H.L.W. 182=51 Had. 816 = 
A.I.R. 1928 Had. 820=66 H.L.J. 436. 

Hirt. 61— Mortgage debt paid by another. 

- -Where, a person having no interest in the 
property pays money to liquidate a mortgage 
n^iee against the property, his olaim to recover the 
amount Is governed by Art. 61, {Kendall, A. J.C,), 
COLLEOTOB SINGH t>. MAOABI LAL. 

78 I.C. 788= A.I.R. 1928 Oadh 132. 
*■ L pUTohaaed an oil-well subjeot to a mort- 
age in favour of B and right of pre-emption in 
tevonr of N. He made payments to the mortgagee 
part- satisfaction of the mortgage-deoree on 
'Ure oibwell; such payments being neoesBary to 
have ^ oll'well, 

that L bad a charge for the amonntB 
Adid'r Ba vagalnBt ' if* who exeroised his right of 
; iM*BfiimUon M well - aa against persone olalmlng 

i i . , 7 • 


AND BBVBNUB 

LIHITATIOH ACT (190^, 81 “ p*i* jj? ' 

reeoTOP depoilt oadtp Oe 2lt R*i89» Oe Pe Oodet 

Bad, farther that Art. ISS “I”®*" 

Art. 61. {Frail and MacGregor, JJ.). ^ pON ^ 
MA NYO. 79 LC. 766= 1 

A.I.R. 1924 Rang. 204. 

—Art. 61— Principal and agent. 

A suit by an agent to recover money due to 

him from the principal on transaotlona entered into 
on behalf of the latter is governed by A^ So- 
and not by Art. 61 of the Limitation Act. (Cw 
law reviewed.) {ShadiLal, C. J. and Aldul Qadtr,. 
J.). BHAGWAN das V. MUTSADDI LAE. 

81 P. L. R. 886. 

—Art. 61— Puisne mortgagee paying prior mort- 

.. W'here the subsequent mortgagee bimseli- 
pays the amount of the prior mortgage which the 
mortgagor is bound by law to pay, the oase ifl 
governed by Art. 61 being money payable to the 
plaintiff for money paid for the defendant. A suit- 
brought mote than three years after suoh payment is - 
barred. (Suioitnon artdPuUan, JJ,). MOHAMMAD • 
ShafiquiiLah eban 0. Mohammad Sanot- 
ULLAH KHAN. 1930 A. L. J- 87= 

A. 1. R. 1929 Ail. 943.. 

A suit by a puisne mortgagee against the 

mortgagor to recover personally from him the- 
amount paid by the pnisne mortgagee to discharge 
a deoree on a prior mortgage is governed by Art. 61 
of the Limitation Act. {Banerji and Oohul Praead, 
JJ.). BORA SHIBLAL V. MONNiLAE. 

63 1.0.604=44 All. 67 = 19 A.L.J. 840= 

A.I.R. 1922 All. 133. 

—Art. 61— Rent and taxes paid by xendor. 

In the absence of a oontraot to the contrary 

the liability of a vendee of property or the trans* 
feree of a lease to pay rents and oharges arises only 
on the date of sale or transfer of the lease and not 
the date of oontiaot of transfer. There is no distino* 
tion between the sale of immovable property and 
the transfer of a lease in this respect but where 
the transferee enters into possession on the date of' 
oontiaot, he is bound to pay the oharges of such 
property in his possession, and if the transferor- 
pays the same, he oan recover them from the 
transferee. Section 69, Gontraot Act applies to 
suoh a oase. The article of Limitation Act appll* 
cable to suoh a suit is Art. 61 and time tuns from., 
the date of payment. Madras S.A. 248 of 1916, Diss. 
from: A.I.R. 1994 Cal. 600 ; 8 O.L.J. 93 ; A. I. R. 
1925 Oal. 1216; A.LR. 1926 P.O. 105, Diet. (Dew- 
doss, J.). SINTHAMANI OHBTTI v. ABUNAOHAEAM 
OHETTlAjB. A.I.R. 1927 Mad. 1060. 

—Art. 81— Starting point. 

Vendee undertaking to pay creditor— Fauttre 


to pay. 

Fait of the consideration in oase of puvohase of a- 
property was a sum of money to be paid by the 
vendee to the creditor of the vendor. The vendee 
failed to pay. On being sued by the oreditot for 
the debt the vendor had to pay double the amount 
principal and iuteiest inoluded. In a suit by the 
vendor for compensation, 

Held, the plaintiff's cause of action accrued to 
him on the date he was obliged to pay to his oredi* 
tor the sum of money whl^ tho defendant vraa 
himself under an obligation to pay. (JUndsay, /.)• 
BRIKANT PANDB 6. PANDIT JAMNADHA&. 

70 I.O. B82=A.I.R. 1922 All. <00, 
»Art. 61— Suit to Ncoxet depotlt ' under 0, 2i). 

R. 69, 0. P. Code. 

— UnHl a sale is confirmed it doebnot tnmste^ 
the Interest ol'the Judgment-debtor lio tbs aueUoitt^ 


decennial digest, 1921—1930. 

LIMITATION ACT (1908), Art. 61-SapurdaP. 
purchaser and. Uierefore, a deposit under 0. 21 
89 by a purchaser of an equity of tedeniDtion 
after sale has been effected in execution of a mort- 

redemption from 
c^ing toan end. A suit therefore to r^ovot such 

amount deposited from the mortgagors Is not 

Act. 42 All. 517, 

s. Mahadeo Pbasad Singh. iie i c 297= 

SIAM. 606=1929 A.L.J. 419= 

-Art.61-Sopardar. ‘ I R- 1929 All. 309. 

-Money expended to protect property—Claim 


for. 

There was a dispute between A and B, and C 
•was put in charge of the property as a supurdar 
pending the determination of the tight of A and 
xi. After these rights were determined and C had 
restored possession. C was sued for their wages by 
two watchmen whom he had appointed to watch 
■tne standing crop. C paid up the decrees and insti- 
tuted a suit against A and B for recovery of the 
^znoney he had to pay to the watchmen, 

Held, that the suit was governed by Art. 61 or 
Art. 120 and not by Art. 102. C was entitled to bo 
reimbursed by 4 and B. The cause of action in 
ravour of C arose when he paid up the decrees, and 
suit by him within three years of payment was in 
time. (5mosfaya, J.). Laohmi NArain v. Potti 

A. I. R. 1930 Oadh 420. 

—Art.^ei -Surety. 

•Where in a suit for recovery of money paid 
oy plaintiffs on defendant’s behalf the plaintiffs 
oome into Court asserting that they had been 
obliged to pay the money as sureties aud their 
whole cause of action is that they had been treated 
as sureties for defendant. Article 81 and not Art. 61 
will apply. (Le Rossignol and Campbell, JJ.). 
Kunj Lal t). Gulab Ram. 67 I.C. 365 = 

55 P.L.R. 1922=A.I.R. 1921 Lab. 335. 
—Art. 62— Applioablllty. 

'“Mortgagor's suit for amounts received by 

mortgagee. 

Article 62 contemplates a suit in which the 
plaintiff is entitled to obtain the whole of the 
money received as soon as it is received. Where a 
mortgagor receives a certain sum from losuranoe 
Company, the property mortgaged being destroyed 
by fire, a suit for accounts by mortgagor is govern- 
ed by Art. 120 and not by Art. 62 inasmuch as the 
mortgagee has a lien on the moneys ho received 
and is entitled to retain those moneys until his 
mortgage is satisfied, {Rutledge, C,J. and Brown,/.). 
MA KYIN AIN V, A.R.M.A.L.A. CSETTYAR FIRM. 

A.I.R. 1930 Bang. 197. 

When money is payable forthwith to plaintif. 

Article 62 applies to suits falling under the 
category well known in English Law as “suits for 
money had and received.” Such suits arise where 
money paid into the hands of the defendant is 
payable forthwith to the plaintiff. 40 Mad. 291, 
Foil. {Heald and Otter, JJ.). U SEN Po v. U 
Phyu. 120 I.C. 902=7 Rang. 540 = 

A.I.R. 1930 Rang. 21. 

Undertaking to pay' lawful, charges during 

management. 

Article 62 docs not apply to iransaotions, in whlob 
the defendant is not under a mere duty to hand 
over the money which he received, but has other 
duties as well in rospeot of it. Whore, therefore, 
Mndor a partition deed it was arranged that the 
.Monior oo-paroenor and the minor should enjoy 
^heir share of the property jointly and as manager 
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it was the duty of the senior co-paroener not 
merely to aooount for the money received, butto 
pay the kist and the other expenses as well as to 
maintain the minor : ' 

Held, that Art. 62 does not extend to such trans- 
action ; the article applicable is Art. 120. 40 Mad 

291, Foil. {Wallis, C.J, andKrishnan,/.). VENKATA 
Rbddi 0. KUPPU Reddi. 61 I C. 762= 

13 M. L.W. 260=A.I.R. 1921 Mad. 553. 

— Art. 62 — Benami transaction. 

Money received by benamidar. 


The money which the 6cnar?iidar realises in the 
decree in his favour is money had and received for 
the beneficial owners. The mere fact that the 
defendant (the benamidar) could recover rent for a 
longer period by reason of his minority doc-s not 
affect the question. Where the money could not 
have bean realised for the full period claimed if 
the suit had been brought by true owner ; 

Held, since the defendant chose to bring a suit 
for rent which was in reality payable to the plain- 
tiff and he could obtain a decree for that rent by 
reason of his minority that does not disentitle the 
plaintiff from getting the money which has in fact 
been received by the defendant for the use of the 
plaintiff. 25 All. 62; 32 Cal. 527 and 37 All. 232, 
Ref, {Banerji and Ookul Prasad, JJ.). Mahabir 
Prasad v. Mt. pabsandi. 74 I.C. 939= 

45 All. 410=21 A. L. J. 345= 
4 L.R.A. Civ. 519=A.I.R. 1923 All. 532. 

— Art. 62— Condition for applicability. 

— Legal relationship essential. 

Although privity of contract is not necessary for 
the purposes of Art. 62, there must be some privity 
of a legally reooguizable nature such as some 
knowledge of particular facts in the man who 
received the money or some mistake or ignorance 
of facts on the part of the man who paid the money 
or some relation of trust and confidence between 
them on which the Court could fasten as oreatiog 
the relation of principal and agent (though by 
fiction) between the plalotiff and defendant. 
41 Mad. 923, Foil. {Shadi Lai, C. J, and Bhide, J,). 
MT. SEWAI BAI u. Wash ram. 118 I.C. 444 = 

A.I.R. 1929 Lah. 293. 


- -Money should be due to plaintiff on the dale of 
receipt — Legal relationship. 

The phrase “when the money is received’’ in the 
third column of Art. 63 of the Limitation Act 
shows that Art. 63 applies only to those oases in 
which on the date of the receipt of the money by 
the defendant, the receipt is by him, for the plain- 
tiff’s use, and does not apply to cases in which the 
'money received by the defendant becomes by sub- 
'sequent events, money received for the plaintiff’s 
use; in an action for money had and received, there 
must be, as shown by the English decisions, some 
privity of a legally recogaizible nature between 
the plaintiff and the defendant. 41 Mad. 923, Ref. 
{Iqbal Ahmad, J.). GULAB Rai u. TDLSI Ram. 

101 I.C. 322 = A.I.R. 1927 All. 437. 

—Art. 62— Co-sharers. 

‘Suit to recover excess collection by a co-tenant. 
Where there has been no division of shares 
between tenants, they must be regarded as tenants- 
in-oommon and where one tenant-in-oommon 
sues another tonant-in-oommon for the recovery of 
money received by him in excess of his share, the 
suit Is governed by Art, 120 and not by Art. 62. 
8. 0. No. 246 and 16 0.0. 897, List.; 37 All. 318 
Ref.; 40 Mad. 291 ; A.I.R. 1922 Mad. 150 (P.B.), 



S585 


OIYIL, OBIMINAL AND EBVBNUB 


258S 


LIHITITIOH ACT (1908), Art. 62— Oo'shareri. 

S'oll. {Wcu\r Ha^an and Pullan, JJ.). SUBAJ 
NABAJNSINQH C. NABBADA PbASAD. 

116 I.C. 99=9 Lack. 268= 
8 O.W.N. 1122=A.I.R. 1929 Ondh 83. 
~^c recover share of rent. 

Where b; viitae of aa arrangement some of the 
oo'sharets have been realizing rent of joint 
immovable property for division among other 
co'sharers, the relationship between the latter and 
the former is that of an agent and principal ; and 
a salt for realisation of the share of tent by the 
oo'sharer is governed by Arl. 89 and not Art. 63, 
24A11. 37; A.I.B. 1923 P. C. 31 and A.I.R. 1922 
Mad. 160 (P.B,), Bel. on ; 24 Oal. 809 ; 32 Cal, 627 
and A.I.R. 1924 All. 813, Dist. [Zafar Ali and fai 
Lal,JJ.). Mt, Kishbn Devi v. Banwabi Lad. 

Ill 1. C. 635 = 10 L.L.J. 355= 
A. 1. B. 1928 Lah. 688. 

To recover share of rent. 

Artiole 120 and not Art. 62 or 46 or 49 or 109 ap- 
plies to a suit by one oo-shaier against another for a 
share of the rent collected by the latter, the rent 
being due In respect of land held by the oo'sharers 
not separately but jointly, (iSonderson, C.f. and 
Bichardson, /.). Bhubanbswab Bhattachab- 
JEBO. Dwabaeeswab bhattachabjee. 

66 I.O. 876=39 O.L. J. 868= A.I.R. 1921 Gal. 77. 
■■ To recover s)uxre of rent. 

Where one lease U executed in favour of two 
persons reserving separate rents for theic separata 
fields and one of the lessors recovers rent due, a 
suit by the other lessor lor the recovery of his 
share against the co-lessor is governed by Art. 62 
as the rent received by the lessor was received to 
thaufid of the plaintiff. (SalXifax,AJ.C,), GOPAL 
RAO V. Ambabai. 66 I. 0. 955=16 N.L.R. 182. 


’—Art. 62— Joint epedltoN. 

CoUeetion of debt by one— ’Suit for recovery of 

ehare. 

When after partition one brother is recovering 
outstandings originally due to the joint family 
there must be an implied contract of agency be- 
tween one brother and the other and a suit by the 
other brothel for rendition of accounts and 
recovery of his share of the joint outstandings is 
governed not by Art, 62 or Arf 120, but by Art. 89. 
24 All. 27 (P.O.), Bel. on; 24 Oal. 809 ; A.I.R. 

1921 Bom. 884; 82 Mad. 191, Discussed; A.I.R. 

1922 Mad. 160 (F.B.). Expl. and Dist. {Skadi Lai, 
OJ, and Skemp, J.). BuB Grand v. Ganpat Rai. 

116 L 0. 327=30 P.L.R. 278= 
A.I.R. 1929 Lah. 907. 

■ ■Golleciion by one— Suit for share by another. 

Where certain money bonds remained joint pio- 
|«rty even after the partition in a Hindu joint 
family and one of them was realised by the defen> 
dants who were some of the separated members, five 
years before the plaintiffs, the other members, filed 
A suit for their share of the money realised. 

that Art. 62 and not Art, 127 applied as 
the latter does not apply to a family which has 
separated prior to the suit and that the suit was 
bswd by limitation. {Kanhaiya Lai, C, J,). 

RHAqwan Das v, sttshdeo korie. 

78 I.O. 988= A.I.R. 1929 All. 812. 

""^Ifonep recovered by one heir— Olliers suing 

Jorihev share. 

, the death of a Mahomedan his sou, the 
defendant Mo. 1 obtained a oertlfleate under the 
onraeBBlon ‘ Certificate Act for collection of debts 
fiiiA Ao the estate of the deceased , It was alleged 
os«»:he]ial|j <of the plaintiffs, also the sons of the 
otoeued that the ‘deiendant No, 1 realised ali the 


LIHITITIOH ACT (1908), Art. 62-Honey paldT 
for another. 

debts due to the estate of the deceased bat has not« 
accounted for the moneys so realised and has noin 
paid to the plaintiffs their share of the same. The> 
plaintiffs therefore prayed for an account of these* 
moneys and for recovery of their share thereof. 

It was found that the moneys in question wera- 
last collected by the defendant No. 1 in Deoember, 
1909, and suit was not instituted till the 19th 7 u1t». 
1916. 

Held, that Art. 62 applied and the salt was time- 
barred. (C. C. Ghosh and Panton, JJ.), ABEDUN- 
NISSA Bjbt V. ISUF ADI KHAN. 79 I.O 1010= 

27 C.W.N. 991 = 80 Cal. 6iO=A.I.R. 1924 Oal. 192., 

•• Collection of debt by a tenant'in common — 
Suit for recovery of share by another. 

Where at a partition Immovable property is > 
divided, but the debts due to the family are keph. 
joint in the name of one of the members to be ' 
realised by him and divided among all the mem- 
bers, all the members become tenants* in-oommoD 
with respeot to the debts. The member realising’, 
the debts must be considered as the agent and n 
suit by the members for the recovery of their shara- 
of the debts after their realisation woald ba 
governed by Art. 89 and not Art. 62. 

Time would not begin to run until a demand was- 
made and refused, or the member realising the 
debts showed his intention to hold the fund which' 
he had oolleoted against the other members. 

24 Cel. 309, Dist. {Macleod, O. J. and Fawcett, J.), 
GABU V. ZIPBU. 69 I.O. 387=95 Bom. 318= 

A.I.R. 1921 Bom. 384.. 

-Artiole 62 and not Art. 96 applies where 
one member of a family whloh has become dMded" 
collects a debt due to the family and keeps the 
amount and another member files a suit to recover- 
his share. 6 Mad. 402; 25 M.L.J. 631; 32 Mad. 191. 
and87 Mad. 881, .Foil. (Spencer and Ramesam, JJ,),. 
RA&IADINGAM SBBYAI u. SODAl SSRVAI. 

66 I.O. 279=1921 H W.H. 589= 
A.I.R. 1921 Had. 283=91 H.L.J, 274. 
—Art. 62— Joint dealings. 

W here two divided familiee have joint deal- 
ings managed by the eldest member, a suit for 
account against the manager is governed by Art. 89''* 
and not by 62. {Lord PhiUimore.) (MABLAV 
VENKANNA v. (MABDA) AOASTHIAH. 

32 H.L.T. 86=27 C.W.H, 728=“ 

A.I.R. 1928 P.0.81 (P.O.)., 
—Art. 62— Legal representatiTes. 

Bead in the light of 8. 2, Art. 62 would In- 

olude a olalm against the legal representatives for- 
money reoeived for the plaintiffs used by ^em or- 
their father through whom they derived there 
liability to be sued. A. I. R. 1922 Oal. 499, Foil. 
{Dawson’Miller, 0, J. and Foster, /.). (Maharaja- 
THiBAj Sir) Rameshwar Singh Bahadur v 
Nabendra Nath Das. 71 1.0.916=8 P L.T, 385= 

2 Pat. L. R. ClY. 208= A.I.R. 1923 Pat. 259. 

■■A suit to recover from the defendant as son-, 
and Ibgal representative of the plaintiff’s late'- 
pleader, a certain sum of money reoeived oralleged' 
to have been reoeived by the plaintiff’s pleader 
out of Court for payment to the plaintiffs Is* 
governed by Art. 62. (Greaves, /.). Rauhari. 
KAPALI V. Rohini Kanta Ohakravarty. 

67 I.O. 943=38 O.L.J. 380= A.I.R. 1922 Gal. 499^ 
—Art. 62— Honey paid for another. 

Bale of patnl in a rent deoree-^urplue with- 

drawn by a creditor of one patnldar— Bale anbse* 
qnently set aside— Zemindar nude to pay wbole^ 
purohase-money— Snit lies by ■amlndat%ntnA&b> 
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tlHIT&TlON AOT (1908), &rt. 62— Honey paid 
for another. 


-sreditor — 8uit is governed by Art. 120 and not 
Art. 62. (Duval, J,). SHIBA KUMABI DEBI v. MT. 
DAKSHA BALA DA8SI CHOWDHOBANI. 

110 I.O. 49 = 47 O.L.J. 369=A.I.R. 1928 Cal. 296. 

■ Article 62 is intended to apply to oases 
which in English law are described as suits for 
money had and received. Where after the sale 
of a putni under Bengal Regulation VIEI of 1819 is 
cancelled by the Trial Court but pending an appeal 
by the zamindar, the purchaser of the putni pays 
rent to the zamindar to prevent a further sale under 
the Regulation and the appeal by the zamindar is 
subsequently dismissed, Art. 62 applies to a suit 
by the purchaser of the putni against the zamindar 
lor the sum paid as rent to him. Article 97 does 
not apply because at the time the money was paid 
-there was no existing consideration, (l^ookerjee, 
Ag. C. J. and Fletcher, J,). Janaki Nath t». 
Bejoy CHAND. 60 I. G. 698 = 64 I. C. 319= 

33 O.L.J. 366=26 O.W.N. 271 = 
A.1.R.1921 Cal. 596. 


— Art. 62— Honey received by another. 

Principle. 

The form of suit indicated by this article is ap- 
^plioable where the defendant has received money 
which, in justice and equity, belongs to the plain- 
tiff, under such oircumstanoes as in law renders 
the receipt of it a receipt by the defendant to the 
use of the plaintiff. In the words of Sir Lawrence 
Jenkins, the article most clearly approaches the 
formula of “money had and received by the defen- 
dant for the plaintifi’s use if read as a description 
and apart from the technical qualifications import- 
ed in English law and procedure.” A. I. R. 1918 
iF.G. 151 ; 32 Cal. 527 ; 2 Cal. 393 ; 37 Mad. 381, 
Foil. (Uukerjee, Walmsley and Pearson, JJ.). 
BI&IAN CHANDBA DATTA v. PBOMOTHO Nath 
QHOSB 68 I. 0. 94=49 Cal. 886= 

36 C.L.J. 295sA.I.R. 1922 Gal. 157. 


—Art. 62 -Mutawalll. ^ ^ 

— mutawalli or custodian of the endowed 

property of the temple may, in a general way, be 
defloribed as a “trustee"— a person in a position of 
trust with respect to the administration of the 
temple properties— but no property is vested in him 
upon trust for any speolfio purpose. Therefore his 
position is not that of the express trustee referred 
to in S. 10, Limitation Act. Whatever sums, there- 
fore, he has received for and on behalf of the idol 
installed in the temple can be treated only as sums 
received to the use of the idol, and a suit to re- 
cover the money so teoaived is governed by Art. 62. 
AIR 1922 P.0. 123. Foil. (Mbara, C.J. and Lindsay, 
j')' *JAI9H MADHO AOHABIYAJI V. THAKUB 

Sbi gat ashram Nabainji. 108 I. 0. 492= 
go All. 269=25 A.L.J. 1047=A.I. R. 1928 All. 134. 

—Art. 62 — Hatual dealings. . ^ ^ 

Where there are transactions between two 

merohants on each side creating independent obli- 
gations on the other, and the balance is shifted 
from one side to the other, the account is a mutual, 
open and current account. The proper artioj® 
apply to such a case is Art. 85 and 
AIR. 1923 Bom. 82 and 22 Bom. 606* 

(kiirten, CJ. and Patkar, /.). = 

V. RAMKRISHNA VASODBO JOSHL 121 J*®* 

53 Bom. 652=31 Bom. L.R. 1187- 

A.I.R. 1980 Bom. B. 

—Art. 02— Official Receiver, suit by. 

An application by an Offioial Reoeive^ to a 

Court which had attached the property of the in- 
solvent at the instance of a creditor, praying that 


LIHITATION ACT (1908), Art. 62-R6faad of 
oonsideratlOD. 

the property may be treated as property vested in 
the Offioial Receiver and as therefore not available 
to the attaching creditor to satisfy exclusively his 
claim under the decree, is not claim petition which 
falls within the class of claims under the O.P. Code. 
His claim (when the vesting in him was after 
attaohmeut) is a statutory claim which he is 
entitled to make under S. 84 of the Provincial 
Insolvency Act, when the claim is disallowed and 
the Offioial Receiver brings a suit to enforce the 
claim neither Art. 11 nor Art. 13 of the Limitation 
Aot apply to such a suit. The suit is clearly 
within time under Art. 62. (Sodasiva Iyer and 
Spencer^ JJ.). OFFICIAL RECEIVER, SOUTH 
MALABAB V. Vebraraghavan Pattar. 

69 I.G. 326=45 Had. 70=30 H L.T. 77= 
14 H.L.V. 334=1921 H.W.N. 775= 
A.I.R. 1922 Had. 189=41 H.L.J. 334. 
— Art. 62— Payment under mistake. 

Article 96 should be preferred to Art. 62 in a 
suit to recover money paid by the plaintiff to the 
defendant by mistake in excess of the amount 
legally due. (Dawson- Hiller, G.J. and Foster, J.). 
TOPA LAL das V. BYBD MOINUDDIN MiBZA. 

93 I.O. 129= 4 Pat. 448=7 P. L. T. 431= 
1925 P.H.C.O. 345= A.I.R. 1925 Pat. 769. 

—Art. 62— Payment under protest. 

—Bombay Land Revenue Code, S. 153 — Sfart- 
tn^ point. 

Although the faot that a demand for increased 
payment might give rise to a cause of action to 
enable the plaintiffs to seek for a declaration that 
that partionlar demand was unauthorised, it does 
not affect their right to file a salt in which the 
relief claimed is on a different cause of aotlon aris- 
ing from the payment under protest made by them 
on the demand under S. 153 of the Bombay Land 
Revenue Code. (Hacleod, C, J. and Goyajee, J.). 
SUBYAJIBAO GANPATEAO t». SiDHANATH DHOHD- 
DEO GABUD. 89 1. G. 65 = 27 Bom. L. R. 645= 

A.I.R. 1929 Bom. 433. 
—Art. 62 — Principal and agent. 

One B and Co., were managing agents foi 
two companies, J and U. It was no part of the busi- 
ness of any of these two companies to lend money 
or to aot as bankers. There was at one time more 
money in J Co. and this money B and Co. em- 
ployed to continue the business of the U Co. The 
directors of either company were ignorant of this 


transaction, 

Held, that the U Co. is liable for the money so 
employed either tor having received the money 
through their agents rightfully and applied to 
their purposes or for having received it wrongfully 
by secret and deceitful misapplication by their 
own agents. In the latter case the money is re- 
coverable from them as money bad and received to 
the use of the true owner and time begins to run 
from the date of actual payment. (Walsh, A.O.J., 
Banerji and Hukerji, JJ.). UPPER INDIA RIOB 

MILLS, ltd. V. Jadnpdb Sugab Paotoby, ltd. 

49 All. 820=25 A.L.J. 277= 
A.I.R. 1927 All. 161 (P.B.). 
—Art. 62— Refund of oonBlderatlon. 

Void agreemefU^Starting point. 

The period of limitation for a suit for refund of 
advance paid under a void agreement is three y®®*® 
from the date when the agreement is dlsoovewd to 
be void and ordinarily the time from which limit;* 
atlon will start is the date of the agreement In the 
absence of special olroumstanoes. When the agree- 
ment la one forbidden by law, the plaintiff musb 
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LIKIMTIOH ACT (1008), Art. 62— Refund of 

conBlderfttlon* 

daemed to have been aware o! the fact when he 
.Stored into It. (PWHips, J.). AUBYAPBi^HA- 
itarA RAU 0. GUMODtJ SANYASI. 88 I. C. 357— 
1923 M.W.N. 400=A. I. R. 1923 Mad. 883= 

48 M.L.J. 898. 

— 7oid affreftnent—Stariing point. 

Article 62 of the Limitation Act governs a suit 
lot refund of oonaideration for the mortgage of 
-oceupanoy land because the contract is ab initw 
void. Such suit must therefore be brought within 
three years of the date of the deed. (Bofcef, J . C.). 
OMBAO 0. BAMADHAB. 81 I.C. 0?^“ 

A.LR. 1928 Nag. 130. 

—Art- 62— Refund of purchase money. 

.If there is covenant express or implied 

indemnifying party sudering against loss caused by 
•defect in title of executant of document, Art. 116 
aDnlies, otherwise Art. 69 or Art. 97. 30 AH. 402 ; 
18 A.L.J. 669 and A. I. R. 1929 All. 293. Be/. 
iBtfloI. 7.). BAGBSWAB TBWAEI 0 . Bikbamajit 

A.I.R. 1930 All. 783. 
-^Vendor failing to make out clear title. 

When after payment of the purchase money to 
•the vendor, the vendor was unable to give title and 
the purohasesr found himself unable to obtain 
posBessioQ, 

Eeldt that from the time when he found himself 
■unable to obtain possession, he had a tight to sue 
lor his paroha8e>money upon a failure of consideiar 
■tion and that the case fell within Art. 97 and that 


■in smy oase it must fall either within Art. 97, or 
19 Cal. 123 (P. 0.) and 80 All. 402 and 
36 Mad. 1171, Foil. {Walsh and Iqbal AhTnad, //.). 
XUNDAX LAIi V. BISHBSHAB DAYAL. 

103 1.0. 163=23 A.L.J. 84i=A.I.R. 1927 All. 731. 
——A sale’deed contained a olause that if the 
uninot nephew of the vendor on attaining majority 
<^sed any objeotion to the sale of his share the 
Tender would make over to the vendee an e^nal 
area out of his own land. Mutation of the minor's 
tshare of the land was refused in 1907 on objeotion 
■by the minor's mother; plalntlfl sued for deolaia* 
tlon that he was owner of the whole land purohas* 
-ed by him. His suit was dismissed, so fat as the 
■minor’s share was oonoemed In 1911. In 1917 the 
mdnoi, having attained majority mortgaged his 
•share to one O, who dispossessed ^e plaintiff from 
■the land in 1919. Plaintiff brought a suit to en* 
'force the indemuity clause oontained iu his deed 
-of sale In the alternative for Bs. 1,000, being the 
Talue of the minor's share : 

As regards the olaim for recovery of the purohase 
•money, it was governed either by Art. 62 or 97 
•of the Limitation Aot. If the olaim was governed 
by Art. 62, it was barred by time inasmnoh as 
•limitation l^gan to ran from Uie date of the sale. 
If the olaim was governed by Article 97, it was 
equally barred by time, inasmnoh as limitation 
began to run when the plaintiff's title was first 
‘denied in 1907 or at the latest when It was deolar- 
od in 1911 that he had no title. (Afuffinsnu, /.). 
TAPAI MAL V. JHAMDOO. 62 I.O. 933 (Lah.). 
*~*APt. 62— RegUtOFod oontraoi. 

— -Void ab Initio- Anpfeoabilt^i/ of the releouni 

•urflelsi. 


lithe sale is by a registered document contain' 
Jog covenants as to title and quiet enjoyment and 
pofiseaslon has passed to the vendee the suit by 
tPPzehaser for return of purohase money is govern' 
116, wheUier the sale deed Is void or 
TDldaDlo. Oases of this nature fall under Art. 62| If 
^ t^^i^tlon Is yold ab «ntf4o and under Art. 97 


LIMITATION AOT (1908), Art. 62— Suit against 
Bank. 

if the consideration has failed wholly or parti- 
ally and ate covered by Art. 116 where the docu- 
ment containing oovanant of title hapf^ns to be 
registered which has the effect of extending three 
years to six years. Case-law referred. {K alum alt 
AJ.C.), ABDUIi RAHIM, PATEH MOHAMBD O. 
EAdu. 118 I.O. 203=A.I.R. 1930 Sind 12. 

■ An action for breach of duty declared by 

S. 108 of the Transfer of Property Aot is regulated by 
Art. 116 of the Limitation Aot If the leaee is in 
writing registered, the obligation being deemed to 
be embodied in the contract, and not by Art. 62 or 
Art. 97. 19 Gal. 123 and 26 Bom. 750, Di&t. {Dae 
and ScTOope, JJ.), NABIN OHANDBA GAKGULI U. 
MUNSHl MANDEB. 101 I.O. 707= 

6 Pat. 606=8 P.L.T. 390=A.1.R. 1927 Pat. 248. 

" -Failure of defendant to pay. 

The plaintiff had to satisfy a mortgage. The 
defendant undertook by writing registered to pay 
the mortgage amount to the mortgagee and to pro* 
oure an indemnity or freedom of the mortgaged 
property from all liability and the plaintiff sold to 
him in ooneideiation of that oontraot and of the 
promise to pay a house and kotha. The defendant 
did not fulfil his undertaking and consequently 
the mortgagee sned for and obtained a preliminary 
decree. The plaintiff induced the mortgagee to 
accept a renewal of the mortgage and inolnde iu 
the consideration thereof the decretal debt and 
thns discharge him from the liability and sned 
defendant for oompensatlon for breach of the eon- 
tiaot. 

Held, that the suit was governed by Art. 116 and 
not Art. Ill or Art. 62. {Kinkhede, A. J. O.). Vina- 
YAE BAO 0. SHBIPATBAO. 97 I.C. 185=: 

9 N.L.J. 107= A. 1. R. 1928 Nag. 429. 

—Art. 62— Sale of goods by iRallvay. 

— Suit to recover surpliAs sale proceeds. 

Where the Railway Company has sold the goods 
in exercise of the powers conferred by 8. 56 
of the Railways Aot, a suit by the consignor to 
recover the surplus sale proceeds from the Railway 
Company is governed by Art. 62 and not Art. 81. 
Suoh a suit is entirely different from a suit for 
oompeosation for non*deUvery of the goods. {Old- 
field and Bamssam, JJ.). Tababohand v. M. & S. 
M. By. Go. 62 I.C. 742=44 Had. 823= 

13 M.L.V. 693=1921 H.V.R. 422= 
SO HX.T. 21=A.I.R. 1921 Had. 362= 

41 H.L.1. 205. 

— Art. 62— Shebalt. 

- Where the defendants oolleoted rent and 
profits for the benefit of an idol in a Hindu temple 
which was a religious endowment and of whi(^ 
defendants were.shebalts, and the money received 
by defendants belonged to the idol and sras pay- 
able to him, 

Seld, that to suit for accounts against a shebait 
Art. 62 applied. A.I.B. 1928 All. 184, FoB. (Sen oiui 
Niamatullah, JJ.)* Bangaoharya o. Gdro 
RBVTI RAMAN ACHARYA. 114 I.Q. 731= 

1929 A.L.J. 229= A. I. R. 1928 All. 669. 

—Art. 62— Suit against Bank. 

- -Where a Bank holding Government Paper 
held in trust for the plaintiff of which trust it had 
oonatruotive notice, sold It and parted with the 
sale proceeds, and the plaintiff sued the Bank for 
recovery of the sale pcooseda with intareat, 

^td. that the suit is either one tor oonversloa 
(Art. 48), or for money had and teoeived to thn; 
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LIMITATION ACT (1908), Art. 62-UncePtlfled 

payment. 


plaintiS’B use (Art. 62). (Macleod, CJ. and Shah, 

j.), BANK OF Bombay v. fazulbhoy Ebrahim.’ 

67 l.C. 761 = 24 Bom. L. R. 513= 

A. I. R. 1923 Bom. 155. 
— Art. 62— Uncertified payment. 

Where there is a mortgage decree, a payment 

made out of Court after the preliminary decree and 
before the final decree should be brought into 
acoount when the final decree is passed. But if this 
is not done that money becomes money in the hands 
of the mortgagee to the use of the mortgagor. 
A.I.B. 1922 All, 383, Cons. {Walsh and Banerji, 

JJ.). Mahbub ali V. Muhammad Hussain. 

104 l.C. 419 = 25 A.L.J. 823= 
A.I.R. 1927 All. 710. 
— Art. 62 — Unregistered association. 

Suit for return of subscription. 

Where an association consists of more than 20 
persons but is not registered and the members 
bring a suit for the return of subscription money 
paid to the promoter after conversion of the pro* 
perty of the association into cash into wbioh the 
said money is changed such suit is governed by 
Art. 120 and not by Art. 62 for such money is not 
received by the promoter for the u$e of the mem- 
bers. (Heald a^ Otter, JJ.). U SEIN POv. U 
PHTU. 120 1.0. 902 = 7 Rang. 540= 

A.I.R. 1930 Rang. 21. 
—Art. 62— Wrongful appropriation. 

I —J sued the son of one H for an acoount of the 
produce of certain fields for some years. He alleg- 
ed that H retained the produce of the fields during 
these years on his behalf, 

HeW. that Art. 62 or Art. 89 would govern the 
suit. (Macnair, A. J. C.). LAL Sinqh v. JlWAN- 
BAM. 112 l.C. 126= A. I. R. 1928 Nag. 236. 

A suit to recover ofieiings of a shrine 
from their wrongful appropriator is governed by 
Art. 62. 41 Mad. 923; A.I.R. 1928 All. 632 and A.I.R. 
1922 Cal. 157, Appl. {Mariineau, J.). Nihal 
BINGH V. SECY. OF GUBUDWARA. 92 I,C. 731 = 

A.I.R. 1926 Lab. 228. 


—Art. 63— Interest on mortgage money. 

Where a deed of further charge provided that 

the interest will be paid year by year; in case of 
default it will be added to the principal and 
compound interest will be charged; that the mort- 
gagee might realise the interest every year by 
suit or might have it added to the principal and 
that at the time of redemption or foreclosure of 
a previous mortgage the total interest due would 
be deemed to be a separate item which the mort- 
gagee would be entitled to recover from the person 
and other property of the mortgagees. 

Eeld, that the deed gave the plaintifi an option 
either to sue for bis interest year by year or to 

allow it to bo compounded and to sue for it at the 
time of redemption or foreclosure of the previous 
mortgage, and therefore, the claim for interest at 
the time of a suit for foreclosure would not be 
barred by limitation, nor was a suit for the inte- 
rest due along with a suit for foreclosure pre- 
mature. {Daniels and Lyle, A.J.Cs.). Prag DiN 
V. BHAGWATI SAHAI. 66 I-O. 68? = 

8 O.L J. 418= A I R. 1921 Oudh 193. 


— Art. 64— Accounts stated. 

Chithas— Separate debts. 

Chithas having no reciprocal debits and credits 
but consisting of only one sided debts taken by 
the defendants from the plaintifi cannot be said to 
bo “accounts stated” within Art. 64. Each of the 
Items is, a separate debt in itself and each of them 


LIMITATION ACT (1908), Art. 64-Applic»bI- 
lity. 

will be barred on different dates. {Courtney- 
Terrell, C.J. and Jwala Prasad, J.), Deosaj tJ 
INDRASAN. 120 I.O. 470 = 10 P.L.T. 169= 

8 Pat. 706 = A.I.R. 1929 Pat. 238. 

Essentials for applicability. 

A settlement in order to constitute a fresh 
cause of action in law must be a settlement of a 
mutual, current and open account, i.e., a settle- 
ment in which both parties coming together set off 
their mutual rights and liabilities and arrive at a 
particular figure as the result of such set off. Also, 
under Art. 64, the settlement must be in writing 
and signed by the defendant or his duly authorized 
agent. {Srinivasa Aiyangar, J.). ASIRVADA NADAN- 
V. VEDAMOTHU NADAN. 86 I. 0. 942= 

A.I.R. 1923 Mad. 1147. 

Whet constitutes. 

An account stated implies cross demands 
and it is the mutual surrender of these cross- 
demands that creates the new contract when an 
acoount is stated between the parties, In the 
absence of any cross demands there is nothing to 
take the settlement of account out of the ordinary 
rule. {Das and Ross, JJ.). Ram Bahadur SingH' 
V. Damodab Prasad Singh. 60 1.G. 814= 

6 P.L. J. 121 = 2 P.L.T. 308= A.I.R. 1921 Pat. 29. 
Effect of. 

An “account stated” does not extinguish the ori- 
ginal debts on which the account is based. There- 
fore, it is open to the creditor to base his snit^ 
for the recovery of debts either on the “aooonnV 
stated” or on the original contract. 

The Limitation Act does purport to deal with' 
causes of action. {Jwala Prasad, A C.J. and Dae^, 
/.). bhatu das V. MUSSAMMAT BIBI IZZATUN 
NISBA. 63 l.C. 260 (Pat.). 

—Art. 64 — Adjustment recorded In acooanl 
books. 

Credit account of one D with K was ad- 
justed; balance was struck and the same was signed- 
by D. lu a suit by K for the recovery of the pay- 
ment, 

Held, the balance stmek and accepted at the 
conclusion of the accounts was novation of con- 
tract and implies a promise to pay and therefore 
gave a fresh period of limitation under Art. 64. 
{Broadway and Harrison, JJ,). EAHAN 0HANI>' 
Dularam V. Dayaram Ambit Lal. 

115 I.O. 764=10 Lah. 745 = 30 P.L.R. 240= 

A.I.R. 1929 Lah. 263.. 

The entry in the plaintiff’s bahi signed by 

the defendants ran as follows : — “We have struck 
a debit balance against ourselves of Rs. 4,017-6-(K 
on account of advances and losses of every kind t 
interest to pay at the rate of Re. 0-7'6 per cent.” 

Held, the entry is an account rendered adjusting 
the relations of the parties and is a promise to- 
pay, and the suit therefore falls under Art. 64, the 
time under which is enlarged to 6 years by Punjab, 
Limitation Act. Article 106 does not apply to the 
suit as this suit is not for an account, 
unascertained share of the profits of a dissolved 
partnership. {Le Rossignol and Marlineau, *^*'*'' 
Nand Lal V. Pabtab Singh. 69 l.C. 502=- 

3 Lah. 326= A.I.R. 1922 Lah. 425. 

—Art. 64— Applioabillty. 

Account kept in terms of grain. 

Even if it were conceded that In order to bring 
a suit within the purview of Art. 64, it is not 
neoessaty to show that there have been cross ot^ 
reciprocal demands between the parties, the artioie' 
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XiIllITlTIOH AOI (1908), Art. 64— Applicabl- 
llty. 

<ian only Apply where the money found to be due 
ie A definite sum entered in the aocount books and 
not where account is kept in terms of grain. (Har> 
riton and Zafar Al%, JJ.). RAM v Gaman Bam. 

82 I.O. 91=A.I.S. 1923 Lah. 695. 

— Where there was a ouirent aocount and a 
mutual one, and the plaintifis had claims against 
the defendants lor money advanced plus interest 
and the defendants could set ofi, against those 
claims, their share of any profits made in the 
transaction in which the parties had a common 
interest, bat the accouDt was not open and our 
rent at the time of the suit and the account had 
been closed and had been settled by the striking 
of a balance. 

Etld., the article applicable is Art. 64 whloh 
applies to a suit for money payable for money 
found to be due on accounts stated. (Le Rossi^nol 
and Ahdul Qadir, JJ.). FiBM Oubudab Bam- 
EOIUBAM V. BHAQWAN DAS. 68 1.0. 815= 

A.I.R. 1922 Lah. 182. 


—Art. 69— Effect of adjastmeni of accounts. 

■ Where an acoonnt stated comprises items 
on both sides and a balance is deducted thereon 
it being always in favourof one party and not 
shifting on one party or the other that balance re* 
presents the amount of liability for future and is 
recoverable within three years from the statement 
of acoonnt although some of the earlier items in 
the acoonnt may have been already time*barred. 
(Kinkkedet A.J.C.). Sitabamsa o. amib Bax. 

106 I.O. 63=A.1.R. 1928 Nag. 127. 

Avt> 69— Honey dae on book aoooants. 

Plaintlfisued defendant for a sum Bs. 1,600 

due as principal and interest on book aoeounts. It 
was alleged that defendant had strufik a balance in 
favour of the plaintiS lor Bs. 756*14*0 and that he 
had slnoe taken a further sum of Bs. 57 and these 
items together with interest aoorued due amount*’ 
ed to a total of Bs. 1,600. 

The accounts on record were not mntual, opon 
and current and there were no reciprocal demands 
between the parties. 

Hild, that Art. 65 does not apply but that the 
Aitlole applloable is either 57 or 64. {Broadway 
and Uoti Sogar^ JJ.), Nanae Singh v. Mihan 
Bingb. 4 L.L.J. 69=A.I.R. 1922 Lah. 209. 

—Art. 69 "PartneFship. 

— ^ — Stxif on accounts reciting defendants credits 
and debits. 


^Plaintifis and defendants were partners In certain 
^XftfiBactioDs ftnd all aoaouiitfi relating to tboBo 
transaotions were entered either in the books of the 
oommission agents or in those of defendants. After 
examining the aoeounts on 8rd August, 1920 an 
entry was made in the books of ■ the plaintifis in 
two oolumns. On the credit side was shown the 
plaintifi's share of the profiits. On the debit side 
JBs shown the plaintifi’s share of loss inouired. 
This was followed by a writing in defendant’s own 
hand to the efiect that the above mentioned 
Aoeounts were correct as having been arrived • at as 
Pifiihtifi’s share of the profit after division. 

On 16th June, 1926 the plaintifis instituted a suit 
Agaust the defeddauts for recovery of the sum due 
Ottldot of this entry. 

suit was within time, the Article 
pplloable being 64 and Art. 306 had no applioation 
w tty case. A.I.B. 1929 Lah, 436. Foil. {Teh Chand, 
•{i* JAI BAM SlKGH V. SABDABI MAL. 

600=29 P.L.R. 210= 
i jj iv tr . A; 1< R. 1928 IiBh. 689; 
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LIMITATION ACT (1608), Ast. Gfi-Raglslefed 
bond. > 


— Art. 69— Principal and agent. 

Even in a suit by commission agent, where 

the aoeounts were stated and balance stenok, 
Art. 64 applies and not Art. 85. (Addison, /.). 
Rabam Chand Sant Bau v, Dayanand 
Damodab das. 109 l.C. 879= A.I.R. 1928 Lah. 91, 

■ A suit to recover the losses alleged by the 
plaintifis to have been sustained by them in oer* 
tain dealings in some articles of trade whioh they 
undertook as commission agents on behalf of the 
defendants is governed by Art. 88 and not by 
Art. 64. (Campbell, J.). MUNSHI BAM v. BhAOWAN 
Bas. 92 I.O. 599=7 L.L.J. 996= 

27 P.L.R. 32= A.I.R. 1926 Lah. 152. 
—Art. 64— Stamped and signed Hatchltta. 

A suit on a Batchtta stamped and signed by 

the debtor, containing a statement of adjustment 
of accounts and consisting in itself a distinot 
and nnqualified promise to pay the amount found 
due on adjustment is governed by Art. 115 and not 
by Art. 64. In every case where Art. 64 is made 
applicable there need not be always a reciprocity 
of demands. (C. C. Qhose and Panton, JJ.). 
SABIFUN Mandalin V. PbbADOUL KHATUN. 

76 I. C. 603= A.I.R. 1983 Gal. 878. 
—Art. 65 — Debt payable In kind. 

A claim for recovery of a debt payable in 

kind falls under Art. 65 or 116 and not under 
Art. 1!^. (Chavis and Broadteay, JJ.). MUHAM- 
MAD Din V. Bohan Singh. 65 I.O. 691= 

9 L.L.J. 268= A.I.R. 1922 Lah. 271. 
—The limitation lor a suit for recovery of a 
debt in kind payable in kind Is three years and not 
six, and a claim for such debt cannot be combined 
with that foe the money so as to make the longer 
period of limitation govern the whole claim by 
virtue of a mere conversion or valuation in oash 
entered in the plaintifi’s account book. Bfengha v. 
Bassu, 41 P. B. 1918, Foil. (Broadway and 
Earrison, JJ.). Labh SlNGH V. RDB OHAND TULSl 
Bam. i L.L.J. 69= A.I.R. 1922 Lah: 122. 

—Art. 68— Further charge. 


Bedemption of prior charge— Starting point. 

Where money under a further charge 


payable at the time of redemption of the prior 
mortgage and the mortgage was redeemed under a 
oomptomise leaving the right to recover the money 
under the charge unafieot^, a suit for recovery of 
the money oan be brought within three years of 
the redemption. 8 O.L.J. 714, Foil. (GoJtaran 
Nath Sfisra, J.). Bbahuajit Singh v. Dwarka 
Singh. 66 I.O. 466=3 o.W.N. 976= 

A.I.R. 1927 Oudh 83. 

—Art. 68— Registered bond. 

Rond debt^Bebt due at once if default made 

—Creditor's opt/ion. 


Where a debt inourred on a registered simple 
bond was to be paid within seven years, but on 
default to pay Interest oonseoutivelv for two years 
it was to become payable at onoe and a default was 
made, 

Seld, that the bond was not a ’single’ bond of 
that there was no ’specified day of payment* that 
therefore the attiole that applies foe a suit on 
the bond is not Art. 66 but Art. 80. Where such a 
oonditiou exists the question is not one of waiver 
but of a pure ooutraot and the creditor is entitled 
to adopt either of the two alteroativea expressly 
contemplated by the bond. The original promise 
to pay the debt within ^veu years, ‘ gave another 
remedy to the oreditor to entoroe at the end dtthst 
period. The failure to sue within time from thv* 
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limitation act (IQoa). Art. 63— Settlement 

of liqaldated damages, 

default does not bar the second remedy. 16 
O.C. 45. Doubted but Foil. {Wcuir Hasan, 

Hasi Lal u. Thamman Lal. 70 I.O. 83 = 

9 O.L.J. 416 = 26 O.C. 121=A.I.R. 1923 Oadh 19. 

— Art. 65— Settlement of liqaldated damages. 
‘Startinq point. 

In suit for damages for breach of a oontraot 
where parties have settled the amount of liquidat- 
ed damages, prior to the date of the performance 
of the contract, limitation runs from the time 
originally dsed for its performance and not from 
the date of the settlement regarding the liquidated 
damages. {JaiDxl, J.). NanD LAL LiJPAT Rai 
u. RAMJI DAS DWABKA DAS. 99 I.C. 591 = 

A.I.R. 1927 Lah. 122. 

—Art. 65— Starting point. 

co'sbarer sold lands to the plaintiff pend- 
ing partition proceedings, and agreed in the sale- 
deed itself that in the event of his not getting the 
land to bis share in the said partition proceedings, 
he would pay compensation to the plaintiff. The 
vendor was allotted at the partition a less area 
than the area sold and the plaintiff sued for com- 
pensation. 

Held, that Art. 63 along with Art. 116 applied to 
the oase and that time began to run against plain- 
tiff from the date when the vendors were finally 
allotted a leas area. {MarUneau and Brasher, JJ.). 
BoKAN Din t). Hassan Din. 72 I.C. 897= 

A.I.R. 1923 Lah. 23. 

Where defendant agreed to give half ofoer* 

tain lands to plaintiff who was to help him in 
recovering the same from third persons, and the 
plaintiff sued the defendant, thereon after the re- 
covery of the lands, 

Beld, limitation ran from the date of refusal of 
defendant to give the plaintiff half the land reco- 
vered. (PrideauT, A.J.C.). SHIBAU v. BABAJI. 

' 71 I.O. 40=A.I.R. 1923 Nag. 47. 

—Art. 66— Personal covenant in mortgage. 
——Where upon a sale of the mortgaged proper* 
ty under a mortgage decree obtained In a suit on a 
registered mortgage-deed, there is a defioienoy, the 
period of limitation to recover the same under a 
Mtsonal covenant in the said deed is six years 
under Art. 116 and not 3 years under Art. 66, 
air 1926 P.O. 56, Diet, and Case-law considered. 
{C(mtis-Tf oiler, G.J., Kumaraswami Sastri and 

Walsh JJ.). RATNASABAPATHY OHETTIAE v . 
DBVABIQAMONY PILLAI. 116 I^. 817— 

32 Mad. 103=29 M.L.W. 143= 
A.I.R. 1929 Had. 33=36 M.L.J. 10 (P B.). 

-In pursuance of a mortgage-decree, mort- 

Baaed property was sold, but the net proceeds of 
the sale were found to be insuffiolent to pay the 
amount due under the decree. Steps were taken to 
Beta decree prepared under 0. 34, R. 6, for the 
balance of the amount decreed to be recoverable 
from the judgment-debtor otherwise than out of 
the property sold. The suit on mortgage was with- 
in time for the relief on personal covenant. 

Held, that the proceeding was merely working 
out the mortgage-dooree and no question of limita- 
tion arose. And even if governed by the Limita- 
tion Act the decree was merely supplemental and 
if the suit was in time there can be no plea of 
limitation. (Waair Hasan and Ookaran Nath 
Misra, JJ.)* ABDUL RASHID v. MUL OHAND. 

114 I.O. 769=3 O.W.H. 1094= 
4 Lack. 237=A. I. R. 1929 Oudh 39. 
suit on a personal covenant in a mortgage 
deed is governed by Art. 116 and not by Act. 66 and 


LIMITATION ACT (1908), Apt. 66-AdmtnIitra 
tion bond. 


44 1. A. 65, Appl. and Case-law referred to. (Euntara* 
st4’ami Sastri and Reilly, •IJ’.l.CHBNQALAM&lA GABU 
V. VEEBABAGAVA NAIDD. 

28 M.L.W. 624=1928 H W.N. 873= 
A. I. R. 1928 Mad. 1124=55 H L.J. 306. 
—Article 66 applies to claims based on a single 
bond. A single bond means a bond merely for pay- 
ment of a certain sum of money without any condi- 
tion in or annexed to it. A mortgage-deed which 
contains a oovenaut making the mortgagor person- 
ally liable cannot be considered to be a single 
bend within the meaning of Art. 66. Claim based 
on such a mortgage-deed is governed by Art. 116 
and not by Art. 06. 8 0. G. 77 and 29 Cal. 654, Rel. 
on. (Ookaran Nath Sfisra and Srioaslava, JJ.). 
IndbaBahadub Singh «. Khaibati Lal. 

113 1.G. 439=5 O.W.N. 836= 
4 Lack 107 = A.I.R 1928 Oadh 4&5. 

— ‘Suit for deficiency. 

Where a mortgagee sues on a personal covenant 
for any defioienoy in the realization of the 
mortgage debt out of the mortgaged properties, the 
claim is barred in three years, it being governed by 
Art. 66 and not .Art. 132, A.I.R. 1926 P.O. 56, Foil. 

(S«a, /.). Ram PBA9AD y. Gorpatbi. 

4 O.W.N. 1049= A.I.R. 1927 Oadh 367. 

—Art. 66— Personal decree against mortgagor. 
——Where in a salt based upon a registered 
mortgage executed by the manager of a joint 
Hindu family, the mortgage prays for an alte^ 
native relief that in case the mortgaged property 
be not liable for payment of the mortgage debt, 
he should be given a personal decree the limitation 
for such a relief is governed by Art. 116 and not by 
Art 66. (Case-law discussed.) (Ookaran Nath Htsra 
and Srivastava, JJ.). JAi INDR^BAHA^b SlNGH 
t». KHAIRATHI LAL. 113 * 0 *89 = 5 O.^N. 836- 

4 Luck. 107= A.I.R. 1928 Oadh 463. 

—Ark. 86-Pplnc!pal and surety. 

—Where a bond which was executed on by ^ 

persons one as debtor and the other as surety 
Held that the Article applicable was Art. do 
the suit being certainly one on a single bond exe- 
cuted by 2 persons with a day specified for payment 
and that the suit was In time as the period of 
3 years under Art. 66 is extended to 6 
Punjab Loans Limitation Act. 105 P.R. 1919, Dm.. 
(SmI and Zafar Ali, NIHAL OhaND p. 

KHDDA BAKHSH 76 I.C. 180= A.I.R. 1924 Lah. 384. 
— Art* 67 — Balances struck in accounts, 

— ^Punjab Act I of 1904. • . « a a i*a 

Balances struck mentioning that 

cavable at the Saucata rate ate bonds and not 
Lire acknowledgments and period of Umitation 

—a LX.. /aUi- ." r’ 

.hilo unde. 

attEohment. a suit by ““'V*“^%\‘B 7 °thl“mortJ^iga 

ZH. khan u. Lah. lOi. 

—Art. 68— Administration bond. 

oonditTona. a breach of each one of the eoud.t.ooe 
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JUMlTATIdR ACT (1908), Art. 08— AdmlaUtra* 
tion bond. 

^ves iLa« to a ooaree of aotioa and should there* 
4oEe be taken to be the staetlng point of limitation 
Intheoase of a salt based on that patbioalac 
breach. Ordinarllj, the admlDietcator’s work may 
^be said to be oompleted when he files hie final 
-aoooonts showing how he has dealt with the estate 
and these aocounts have been accepted by the 
Oonet; limitation will then begin to run. But 
.it very often happens that there is liUgation pend* 
Lng against the administrator and, iasaohaoase 
'the administrator (and oonseqaently his surety or 
sareties) cannot be absolved until the close of each 
! litigation. S3 All. 414. Z)iss. ; 8 L. B. B. 93 and 
17 M. Ii. T.' 61, Foil . ; 19 B. L. T. 225, Bzpl. 
(fioMnson, C. /. and 3£ay Omg, J.). 8ak 

U V. NAHNa Syan Myb. 76 I.O. 802= 

1 Rang. 4$3=A.I.R. 1924 Rang. 68. 
—A suit on an administration bond is governed 
- by Art. 68, but so long as the administration is 
Inoomplete, any breach of the bond gives a fresh 
starting point for limitation. (Brow'll A. J. C.). 
MAMroLlUt). MAPwA. 4 0. B. R. 22= 

A.I.R 1921 U. B. 2S. 

— Art. 73— Ezoloslon of time. 

^So long as there was no legal impediment to 
'the filing of the salt earlier, no time can be ex* 
•olnded undei S. 14 and the third column of Art. 78 
'Operates. (BafTtsscm and Wallace, //.). MCLOA* 
PUDlt). Maganti. 1001.0.776=30 Had. 417= 

23 H.L.V. 426=1927 H.W.N. 160= 
S9 M.L.T. 116= A.I.R. 1927 Had. 397= 

32 H.L.J. 396. 

—Art. 78— Starting point. 

'——Promissory noU payable at sight, 

A promissory note that is payable on demand or 
'Ot sight is governed by Art. 78 of . Limitation Aot 
•^d time runs from the date of the ezaoution of the 
promisBory note. {Suhratoardy and Duval, JJ.), 
Dubga Prasad Sbn v. Kai»i Ohaban Aichbai, 
.34 14 175=40 84=A.I.R. 1924 Cal. 1083. 

"^Art^'M— Instalment bond. 

Where a bond provided that the prinolpal sum 
•should be re'paid in certain instalments and in* 
at a certain rate was also proviijed for, 

Bdd, that a suit to enforce the terms of the 
bond was governed by Art. 74 of the Limitation 

0. «r. and Sasan, /.). Mdsamuat 
• 0ADBA q. RAM Oharan. 121 I.O. 891= 

480*7 O.W.N. 230= A.I.R. 1927 Oudh 339. 
—^"“Where It was stipulated in a bond that the 
5**hoipal sum borrowed thereandee would be paid 
wlthlu a period of certain years and the entire 
.principal amount was divided into a number of 
'instalments, each instalment to be payable an- 
noally and Interest at a particular rate was also 
fprovided for, 

^8 a bond payable by instalments 
^ the proper artlole applicable to it is Art. 74 
^d ^ot Art. 76. A. LR 1926 Oudh 502, P'oli; 

TTosir Basan, /,). Mt. GADBA 

RAmohaban. 100 1.C. 633=40. V.N. 207= 

.ill t.' ^ Luck. 460=A.I.R. 1927 Oudh 339. 

Att. TI— Instalment decree. 

'••■In- order to constitute waiver of the right to 
a. default olauae of an instalment decree 
must be made towards the speoifio lustal- 
.Sy^^tt'nvrears. A mere aooeptauoe of au amount 
^Wheda a dsorae after defaults does not amount 
£ of the dcfault olause. $10al. 88 and 

^6jrO?a74,'aifi on, (Bhida, /.). GopaCi Oasu. 

i J4;i,R, 1939 399^ 
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LIMITATION ACT (1908), 

—Art. 74— Starting point. 

Default clause — Option of creditor^^Whervit 

comes to an end. 

Where an instalment bond provided for full pay* 
meat in case of default and the creditor sued foe 
whole only when the last instalment fell due, 

Held, that the claim for nine instalments was 
barred. 

The plaintlS has an option till the last instal- 
ment falls due to claim the whole amount includ- 
ing the last instalment. But where the last 
instalment fell due the option was gone. Where 
the option is given to obligee to olalm the whole 
amouat on default of payment of an instalment 
without reference to subsequent instalments, the 
provision oannot be held to extend the period of 
limitation to three years from the date the last 
instalment fell due, On the making of a demand 
the whole amount becomes due and time would 
begin to run from the date of the damandi If no 
demand is made the option given to the plaintlS 
is gone and time begins to ran in zespsot of eaoh 
instalment as it becomes due. That whioh was 
optional on the part of the plaintifi would not 
afieot the right of the defendant. He might well 
consider the action as acoraing from the time'that 
the piaintiS had a right to maintain it. (1919) 
M.W.N. 82 and (1919) iT.W.rf. 185, Bisf,; 8 flom. 
561. Diet.; (1843) 4 Q. B. 419, FoU. (Bspadoss, /.). 

Pbbianan ohbttyu. Maria ppan asabi. 

77 I.C. 48= 1923 H.V.K. 698= 
A;1.R. 1924 Had. 310. 

"Where in a suit, mortgagee was empowered 
to sue on default of payment of the first lustal* 
ment of interest. r 

Held, limitation began to run from the first 
default. (Rj/ique and Lindsay, JJ.), OOLMaTOR 
OF JaUNPUB V. JaMNA PBASAD. 66 I.G. i71= 
44 All. 863=29 A.L.J. 140= A.I.R. 1922 All. 37. 
—Art. 74— Waiver. 

—Where the deoree*holder acoepts the pay- 
ment of Instalments even after the vmole daoretal 
amount has become payable :by default,' ' hiS *aot 
amounts to a waiver on his part. (St^airaan and 

PuUan,JJ,). Mohammad Unis v. Janbshab Das. 

, , A.I.R 1929 All. 881. 

—Art. 75— Applicability. 

■Article 76 of the Limitation Aot will not only 
prevent a suit to recover tho whole sum due undct 
a bond but also a suit for later instalments which 
individually are not time-barred. The Artlola con 
templates that, in the absence of waiver, an iustal 
ment bond Is to be treated as a bond not permit 
ting instalmeuts for the purposes of limitation 
{Ashworth, A.J.O,). BANKS? LAL o. Ram LAIi 

861.0. 918=12 O^Ii.d. 112= 

A.I.R. 1938 Oudh 379« 

Punj ab Loans Limitation Act (1904) . ^ 

In Pnnjab a suit on a bond payable by instal- 
ments and containing a clause that on default oh 
two instalments the whole should be due is govcrkr* 
ed by Art. 16 of the Punjab Loans Limltatlou Aot 
(1904) and not Art. 75 of the Limltatlou Aot of 
1908. (Bkudi Dal, Q,J. and AMttJ Qadit, J )•,. 
SlHA SINGH V. SDNDDR StNGH, 3 L.L.d. 3224. 

_ , A.I.R. 1921 Lab. 280. 

—Art. 76— Byldanoa. 

■Oral coidsnod to ptitve payment, J 

An action was Instituted to noover money Wa 
bond payacle by Instalmsats with the provi4 that 
default In payment of oUe or moEe ihatalmanta 
shall tender the whole debt due fbtthwi^ ' The 
plaint veblted the payoieht of finttwo thsil^ehH 
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LIMITATION ACT (1908), Art. 75— Instalment 
bond. 

and a default of the third. The suit was within 
time if the first two instalments, were really paid. 

Held, that S. 20 had no oonoem with the case 
and that Art. 75 was applicable and that therefore 
oral evidence was admissible to prove the payment 
of the first two instalments. 35 P. R. 1913, Not 
foil. (Shadi Lai, C. J. and Le Rossignol, J.). 
NAND LAL V . ARKl. 89 I.G. 294 = 

6 Lab. 163=26 F.L.R. 328=sA.I.R. 1923 Lah. 394. 
—Art. 75 — Instalment bond. 

Time runs from date of default. 

An action was instituted to recover money on a 
bond payable by instalments with proviso that de- 
fault in payment of one or more instalments shall 
render the whole debt due forthwith. The plaint 
recited the payment of first two instalments and a 
default of the third. The suit was within time if 
the first two instalments were really paid, 

Hefd, that S. 20 had no oonoern with the case 
and that Art. 75 was applicable and that therefore 
oral evidence was admissible to prove the payment 
of the first two instalments. 35 P.R. 1913, Not 
foil. (Shadi Lai, C. J. and Le Rossignol, J.). 
NaNDLAL V . AKKI. 89 I.O. 294 = 

26 P.L.R. 328=6 Lab. 163 = A.1.R. 1923 Lah. 394. 

—Art. 75— Option of limitation. 

►C. P. Code, 0. 2, R. 2. 

Per Ramesam, J. — Cases In which the bond con- 
tains words like " when requited ” or “ when you 
require ” or “ if you choose ” or “ the mortgagee 
•will be at liberty to sue,” it is easy to hold that 
there is strictly an option given to the plaintiS and 
in such cases there should be an overt aot to show 
intention to take advantage of the default clause 
but when the bond contains no such words, it can- 
not be assumed that the plaintiS has such option. 
97 All. 400 (F.B.) and 24 Cal. 281, Appr,\ 39 Mad. 
981 and 9 M.L.T. 36. Diss, from. (Ramesam and 
Jackson, JJ.h MUKYAPBANA BHATta u. T. N. 
KELU NAMBITAB. 112 I.C. 270= 

1929 M.W.N. 204=A.I.R. 1928 Mad. 705. 
—Apt. 75 — Starting point. 

.Instalment bond^Watver. 

Where the plaintiS instituted a suit on an instal- 
ment bond and having waived his right to recover 
the whole amount claimed certain instalments. 

Held, that the euit was governed by Art. 75 and 
not Art. 80 of the Limitation Aot. 

Held aUo that the cause of action accrued on 
each default and that if the euit was brought 
within three years of that date the suit will not be 
barred. (Dalai, J.). Kaunsilla w. Dip SINGH. 

1930 A.L.J. 495=A.I.R. 1929 AH. 812. 
.Creditors option. 

A oomptomiso decree provided that the decree- 
holder should get a certain sum in full payment 
of his decree, that the judgmout-debtor should pay 
a sum of money forihwith and the balance in 
monthly instalments from October, 1924, and in 
default of pavment of four instalments the decree- 
holder would realize the whole of the decretal 
amount with interest at a higher rate; the last 
clause of the agreement was that the house 
belonging to tbe judgment-debtor should remam 
charged for the decretal amount and that the 
decreo-holdor should in delault of payment realise 
tbe same by sale of the house with interest from 
the date of default of any payment. The initial 
payment was made and also tbe first two instal- 
ments and thereafter payment ceased. On the lOtb 
of December, 1928, an application for execution of 
the decree was made. It was argued that under 


LIMITATION AOT (1908), Art. 76 - Startlnt 
point. 

the terms of the compromise the whole debt became 
due in April, 1925, and that application was more 
than 3 years after that date. 

Held, that when all the clauses of the agreement 
were read together, the intention of the parties was 
to leave it at the option of the decree-holder either 
to enforce the payment of the whole of the decretal 
amount at once or to continue to abide by the 
instalments and that he was entitled to recover the 
instalments which were due for 8 years before the 
application. (i?oss and Rowland, JJ.). GANOA 
Bishun Marwabi V . Raqhxjnath Prasad. 

11 Fat. L.T. 609. 

Intention of the parties. 

In an instalment bond with a condition of ezigl^ 
bility on one default the question as to when time 
begins to run really depends upon the construction 
of the document and the contract between the 
parties. When the contract confers on the creditor 
an option to treat or not to treat the default aa 
enabling him to sue for the whole amount. Art. 76 
has no application. (Case-law considered,)- 
(Pearson, J.). Umf.dmdll Manqal Chand t>. 
Mani Bam. 33 C.W.N. 275 = A.I.R. 1929 Cal. 399. 

‘Default in paying instalments converting bond 
to be payable on demand. 

Where in a mortgage-deed the mortgagor pror 
mises to pay interest at the end of every month> 
and the deed further provides that in case of de- 
fault to pay such interest, the mortgagor shall 
return the principal as well as Interest before the 
expiry of the mortgage period, whenever the credi- 
tor would demand the same, tbe cause of .action 
arises on the day on which default in paying: 
montbly interest is made and time runs from that 
day and not when tbe mortgage period expltea. 
(Snofvsh and Indian case-law considered.) (Rape 
chand, A.J.C.). NENOMAL JIAMAL v. OHANDU- 
UAE ASSANMAL. 116 1.0. 381= 

A.I.R. 1929 Sind 140. 
Where mortgagee is giuen an option. 

Where a mortgage bond provided that in default- 
of payment of instalments of interest, the mort- 
gagee can recover the whole amount when 
requited. 

Held, that the stipulation in question gave only- 
the mortgagee an option which is open to him to 
exercise or not as he chooses; and the time will' 
not tun against him unless he exercises the option. 
9L.W.479; 39 Mad. 931 and 22 Mad. 20, ReU 
on.' (Wallace and Thiruvenkatacluiriar, JJ.). 

A RANGASWAMY PILLAI U. KOPPUSWAMY DBBK^ 

SHATAR. 107 I.C. 630 = A.I.R. 1928 Mad. 637. 
—^—Mortgage bond — Principal to be repaid in 
two years— Interest to be paid monthly— Default- 
iu payment of interest entitling mortgagee to re- 
cover whole amount on demand — Limitation starts- 
when demand is made. (Lobo, A.J.G.). OPPIi. 
RECEiVEtt V. Hussain Lal Wuhomed. 

99 I. 0. 871 = A.I.R. 1927 Bind 131* 

-Liberty to claivi whole amount on default of 

instalment bonds, a stipulation that on de- 
fault of one kist the plaiotifis would be at liberty 
to claim the whole sum has the same effect as the 
Btipulalion that in such an event the whole sum 
shall become due. Such stipulation does not give 
the creditor a right to wait until MUz the permd 
of limitation had expired, and limitation would 
oommenoe to run from the first default 
76 31 Oal. 297 and 21 Cal, 642, Bel. on. (NewboulaJ 
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,UUiTkTm A€I (t908), Avt. 73 t- S taptiag 
point. 

.ani JJ.). Basamta Kumar i». Nabin 

OhANDBA. ' 93 1.0. 994=33 Cal. 277= 

A.I.R. 1923 Oal. 789. 

•Instalmeat bond allowing recovery of lull 

amannt on failure to pay two instalments— 'Cause 
of action arises on the date fixed for payment of 
/the aeoond of the two instalments and Art. 75 
applied. {Baker, J.C.). KISAN u. Mr. JASOOA BAI. 

921.0. 330=A.LR. 1923 Nag. 298. 

■ ■ ' -Stttf tn respect of instalments not barred. 

A soft on an instalment bond whioh enables the 
■oceditor to olaim the entire amount on default of 
any pne ofthe inetalments is not time-barred in 
respeot of the instalments whioh fell dne within 
'the period of limitation, although the suit is filed 
after the expiry of the period of limitation from 
the date on whioh the earliest instalment in res- 
pect of which default was made fell due. (Kulwant 
Saltay and Sen, JJ.). Rausbkhab Pbasad v. 
UA7HUBA LAfi. 90 1.0. 249=1923 P.H.O.C. 219= 

, , 4 Pat. 820= A.I.R. 1923 Pat. 537. 


-Under the terms of a mortgage-deed, the debt 
U ,tobe paid by instalments of Ba. 100 each; on de- 
fault of any one instalment the whole amount is to 
become due at once. In the year 1908*1 the mort- 
paid only Bs. -ki and in 1913 the mortgagees 
su^.to recover the first two instalments and got a 
deeree. In 1917 the mortgrgees sued for the balance. 

'Seld, that the suit was batted by limitation. 
iUMleod, C.J. and Crump, J.). SBINIVAS Laxma 
NAIOK V. OHABBASAPPA GOWDA. 72 I.O. 290= 

. 25 Bom. Jj*K. 203= A.I.R. 1923 Bom. 201. 

" T -Instalments bond, 

^here the money due under an instalment 
bond is payable in three annual instalments and 
on default of payment of one of them the whole of 
4he mone^ due was to be immediately payable a 
^y the credUot for reoovery of 'the money 
-mote than three years after the date of the first 
'^fault is barred by limitation under Art. 75 of 
Um, Act. 18 O.W.N. 1010; 36 Oal. 394. Foil. 

{P^non, J,), Stasia Ghaban babman v. Nabat- 
BOBUAN. 65 1. 0. 257 (Gal.). 

7 ' ■’T-When the whole money is to be paid on the 
non-payment of two or three instalments, the 
-cause of aotiou arises on the default of two instal- 
«nants. {Prideaux, A.J,C.), Waohhi t>. Maboti. 

1 69 I.G. 237=A.I,R. 1922 Nag. 184. 

" - i.rTnfsfcsf payable annually and principal after 
-« definUe Um, , 

.Whera a mortgage-deed provides for the payment 
of interest annually and of the principal at the 
^nd of 10 years, and contains a ooadition that on 
Aefault Inpayment of interest for any year, the 
^t^gee has the option of suing for the whole of 
the,mortgage-moiiey, he la not bound to sue as 
*con as there is default in any year. He oan wait 
»(tAhe full period of 10 years and If be chooses to 
<10 BO, time will run only from the expiry of that 
PCQodeyen as regards the olaim for the personal 
>i0ohul Prosoi and JJ,), MATA 

4ARAX(,v.'BaAQWAN SwaH. 68 I.O. 477= 

19 A.L.J.406=A.I.R. 1921 Ail. 104. 
T^5M8-WaiY6P. > 

'TTrvrOrediior oan toaxve — Oausa of ocfion— * Dt' 

It is a well-established prlnolple ot, law that a 
be oompelled to take advantage ol a 
W aud Alt. Tdltflaif pxoTides that an 

olthQ ptovisloa gi^g 
^^.niMbtonqpTex the whole of the money in 

V J* - .-it’ 


LIMITATION AOT (1968), A»t. l^-WalYer^TMT 1 

Where the bond provides that in. oase-' of defanlA 
being madein the payment of two Instalmantfi thOv 
whole amount would become due only if a demand 
for auoh amount were made and there is also . a 
stipulation to the efieot that even after the whole 
amonnt has become payable the creditor would 
have the optioD of recovering either the. whole of 
the amount or only the instalments and arrears, 
the language of the dooument clearly shows that 
the intention of the parties was tl^ unless and 
until plaintifi made a demand the whole of thoi 
money should not be payable by the defendant to 
him. The oausa of action therefore arises in suoh 
oase on the expiration of each of the periods fixed 
for the payment o£ instalments, 8 Bom. 561, FoU, 
{Shadi Lai, C.J. and Tapp, J,). WA8U BAU.v. 
MOBAMUAD BAKBBH. 121 1.0. 80= 

A.I.R. 1930 L&h. 124. 

‘Effect of. 

Where the plaintiffs waive the benefit of the pro- 
vision as to recovery of the whole amount, they 
will not be able to sue in fnture for the whole 
amoant at onco but, they are entitled to suafotine- 
talments as they fall due under Art. 75, the oanse 
of aotion aooruing on eaoh default. The general 
Art. 80 does not apply in euoh a oase. 35 All. 455, 
List. {Dalai, J.). hlT. KaunsilIiA o. Dip SiKGHk 

121 I.C. 272= A. 1. R. 1929 All. 812. 


•Jneonsistent plea. 



In an instalment bond with the condition of ezi- 
gibility on one default a plaintiff alleged that 
cause of action arose on the date of the first default 
and that the limitation was saved by payments of 
interest on subsequent dates, whioh the plaintiff 
failed to prove. 

Seld, that the plaintiff oannot be allowed to set 
up a plea of waiver. A. I. B. 1926 P, 0. 85, FoU. • 
41A11, lOi, Bef.] A.I.B. 1927 P. 0. 146, Disf. 
(Afu^rii and Boss, J/.). SABAT LAKSBI DASSTA 
0. Narbhdba Singha. 33 G.W.N. 250= 

A.I.R. 1929 Oal. 892. 

. . — Optional right to enforoe payment may be 
waived— Waiver must depend upon definite act or 
perfotmanoe— No waiver when inconsistent plea is 
raised— Where there la no waiver limitation runs 
from the data of first dof^hlt. (Cose late dis.- 
cussed.) {Uukerji and Bose, J J .), Sabat Laksbb 
Dassta d. Nabebdba Ringha. 33 O.W.N. 230= 

A. 1. B. 1929 Oal. 298. 

■ "Afere laches. 

Mere laohea on the part of the mortgagee in not 
selling the mortgaged property , or instituting a 
suit, for the reoovery of the amount due to hln^ 
within the period of limitation, is not tantamount 
of waiver and the mortgagee has to prove exptvs 
waiver. 5 Oal. 97, A’cll. (Bupohand, A. J, 0.). 
NBNOAIAL JlAUAU V, OHANOUUAIi ASSABBIAL. 

116 1. 0. 881= A.I.R. 1929 Sind 140. 

—An instalment bond provided that Uie defen- 
dant wonld pay to the plaintiff a certain amount 
every year and on default being made In the pay- 
ment of any three instalments the wlxola amoant 
would be recoverable at once. No payment wfm 
made at all under the bond. Flalntm broqght a 
Boit to recover the amounts of the 7th, 8th and (tth. 
inatalmenta. 

Sold, that the plaintiff had,w(dvad iUa right ^ io 
reoovei the whole amount at anea w)kl<^ Are) 
crued to hlm^n default of the fimt t^ucee 'ioBta^ 
me:^^ an4 tteiefora the s^t, to , zeoovot Aa flK 
aUi^and j^^st^wts ms In time. 

Efrnetisaf-YiSffisrtiaa 
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LIMITATION ACT (1908), Art. 75-WalT6r. 

Under the article it Is open to the obligee to 

waive the benefit of the provieion to recover the 
amount in the oase of first default. Each case is 
to be governed by the article applicable to it. 

15 A. L. J. 313, Applied. {SuXaiman, J.). SHIAM 
Lal V. JOTIA. 89 I. C. 383= 23 A.L.J. 896= 

6 L. R. A. Ci7. 382=A.I.R. 1926 All. 142. 

Mere abstinence from enforcing a right at 

the time when the cause of action arose does not 
amount to waiver. 81 Cal. 297, fiel. on. {Mukerji, 
J.). KANHAI V. Ambit. 87 I.C. 162=47 All. 892= 

23 A.L.J. 424=6 L.R.A. Civ. 266 = 

A.I.R. 1926 All. 499. 
yo righf apart from Art. 75. 

Article 75 is the only one which recognises the 
right of the payee to waive his right to sue on the 
expiration of the first term of payment. The right 
of waiver Joes not apply in other cases. (Waeir 
Hasan and Neave, A.J.Cs.). Phebai c. Pudai 
Bam. 89 1.0.280=27 0.0.318= 

A.I.R. 1929 Ondh 902. 

■ ■ ' 'Where whole amount due on default. 

An unregistered bond provided for the payment 
of a debt in twelve monthly instalments these 
instalments including re-payment of the principal 
as well as of interest. The bond also authorised 
the plaintifi to sue for the unpaid balance either 
on default in payment of one of the instalments or 
on the expiry of one year fixed for payment of the 
entire debt, 

Held, that omission to sue for the whole of the 
balance docs not operate as a waiver and that 
Art. 76 of the Limitation Act applies to the oase, and 
that the default was made when the first instal- 
ment was not paid In full. 81 Cal. 297 and 188 
P.E. 1888, 2?e/. {Neave and Kendall, AJ.Ce.). 

MT. MOBANYA V. PANNA LAL. 79 I.C. 848 = 

11 O.L.J. 513= A.I.R. 1925 Ondh 34. 
i Mere inaction. 

If a creditor simply sleeps on his rights and does 
nothing for three years it cannot be said that he 
had agreed to waive the right which accrued to 
him when the default occurred. {Macleod, C.J. 
and Crump, J.). GANPAT BALAJI V. NARAYAN 
SAWALIBAM. 82 I.C. 203= A.I.R. 1924 Bora. 301. 

Parlies stipulating that each default should 

constitute separate cause of action. 

The covenant in the mortgage deed as to re-pay- 
ments was to the efieet that the mortgage money 
with interest would be paid by monthly instal- 
ments of not less than Re. 20 plus interest, the 

payment being made on the 1st day of November, 
1899, and on the first day of every succeeding 
month, provided that the entire advance together 
with interest thereon would ha fully liquidated 
within ten years from the date of the mortgage. 
It was also agreed that defaults in payment of 
monthly instalments and Interest as agreed should 

constitute separate causes of action, 

Held, by providing that default in the payment 
of each monthly instalment should constitute 
a separate cause of action, the parties clearly 
intended that prompt payments should be made 
and that the period of limitation should run ^rom 
the date of default unless the payee waived the 
benefit of the provisions of prompt payment m 
case of default. Mere forboaranoo to sue would 
uot stop limitation from beginning to run. (Mhrfy 
neauandMoti Sagar, JJ.). 

M.K MUHAMMAD KHAH. ^ ^ ^ ' 

— ^Tere payment of defaulted instalments in 

lump. 


LIMITATION ACT (1908). AH. 80-AdtnlBlstn* 
tion. 

Where under the deoreeidefendaut is to pay the> 
decree-holder by monthly inetalments ofBs. 50 and 
the whole amount to be realised on default of any 
six instalments and there was default of six in- 
stalments upto August, 1916, and on April 9; 1917, 
a payment of Bs. 5,600 was made, andon January- 
19, 1918, that is to say, eight months afterwards, 
a payment of Bs. 400 was made, i.s., ei^t times 
the instalments due under the decree. 

Held, these oiroumetances are not alone suffi- 
cient to infer that the parties oame to an arrange- 
ment that there should bean agreement for a new" 
period of limitation. 22 Bom. L.B. 9l9, Diet. 
{Macleod, C.J, and Grump, J.). HANSBAJ GO- 
DHAJI V. BAPU KbiBANABWAMI. 72 I.C. 379= 

25 Bom. L B. 168= A.I.R. 1923 Bom. 207, 

Where defendant executed a registered bond 

to plaintifi In 1911 providing for 12 regular half, 
yearly payments and that in default of any one 
instalment the whole was doe with interest and* 
notwithstanding no instalment was paid, tha 
plaintifi sued in 1921 for recovery of principal only 
stating that as defendant was poor be did not 
claim interest. 

Held, that the plaintifi cannot be deemed fromi 
the fact of his not suing for interest, to have waiv- 
ed the defaults and that the suit was barred. 
{Ryves, J.). JlWAN MAL V. JOGEBHWAB KASON- 
DEAN. 66 I.C. 695= A.I.R. 1922 All. 118, 

— Subsequent default. 

A mortgagee who in the past has waived his 
right on the occurrence of a default, is not bound 
to give notice before enforcing his penalty on a- 
subsequent default that the waiver will not be re- 
peated. {he Rossignol and Harrison, JJ.). PRATAP- 

Singh v. Nathu. 69 I.O. 706= 

3 Lah. 289 = A.I.R. 1922 LBh.416. 

Payment should he of the specific instalment in^ 

arrear. 

Where money is made payable by instalments- 
but it is provided that on default in payment of any 
instalment the creditor is entitled to recover the 
entire amount and :»l8o to charge interest, accept- 
ance of any payments by the creditor subsequent 
to the default may be evidence of his waiver of the- 
benefit of the clause entitling him to charge inte- 
rest, but the payment must be on account of the- 
specific instalment in arrear and not a mere pay- 
ment in reduction of the whole debt, i.e., a mere 
navment on account generally will not suffice. 
28 All. 622 and 5 A.L.J. 609. Bef. {Byres and 
QoTiul Prasad. JJ.). Wizaeat Husain Mohan 
LAL. W All. 38=A.I.R. 1921 All. 818. 

'^Acceptance of overdue paytnents. 

Where an instalment decree provided for pay- 
ment of yearly instalments on the 15th 
of every year beginning from 16th February, 1912, 
and the plaintiff accepted payments made later 
than the duo dates. 

Held, that from the moment of his acceptance 
the plaintiff was barred from enforcing the right 
which was his by reason of the defendant s 
and that the defendant became barred frona plead- 
ing and that limitation ran from 

,912. (BnOAii, ^ITm. 

—Art. 80— Administration. 

Specific breach-starting point. 

WheTan administration bond 

conditions, a breach of each one of o^X«- 

1 gives rise to a cause of action and should, thew 

^ fore be taken to be the starting point of limitation 
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tWlTATlOR AOT (1908), Art. 80— Hortgftge- 

deed. 

in the case of a suit based on that partionlac 
breach. Ordinarily, the administrator work may 
be said to be oompleted when he files his final 
accounts, showlog how he has dealt with the 
estate, and these accounts have been aooepted by 
the Oourt; limitation will then begin to ran. But 
It very often happens that there is litigation pend* 
lug against the administrator and, in snoh a case 
the administrator (and oonsequently his snrety or 
sureties) oannot be absolved until the close of each 
litigation. 38 All. 414, Diss.\ 6 L.B.B. 99 and 
17 M.L.T.61, Foil.-, 12 B.L.T, 226, Ezpl. (Bobimon, 
O.J. and dfap Oung, J.). MAUHa SAM U o. blAUMG 
Staw Htb. 76 I.O. 802sl Rang- 463= 

A.l.R. 1924 Bang. 68. 

—Art. 80— Morigage<deed. 

Failure to pay instalments^^ortgage suit 

barred— Personal remedy^ 

The trial Court relying on a clause in the -mort* 
gags’deed which entitled the mortgagee to sue for 
the whole amount of principal and interest, on de- 
fanlt of payment of annual interest, held that the 
claim to enforce the oharge was barred by time 
under Ait. 132 of the Limitation Aot, but it was 
however of opinion that the personal remedy based 
on the bond was not barred. It accordingly grant- 
ed the plaintiff a simple money-decree. The lower 
Appellate Gcnrt holding that the personal remedy 
also was barred, dismissed the whole suit, 

Reid, although the relief for recovery of money 
otherwise than by enforcing the oharge would 
governed by another article with a difierent period 
fixed, yet it would be a startling thing to find that 
the time for recovery of the amount due by sale of 
the property has begun to run, while that for re- 
covering it as a simple debt has not yet started ; 
and that the bond does not fall either under 
Art. 66 or Art* 68 or Art. 76, but falls under Art. 80 
read with Art. 116, and that the time began to run 
againet the mortgagee for both the reliefs claimed 
from the date of the first default, when the money 
became payable. 19 A.L. J. 406; 16 A.LJ; 818 ; 
8 All. 600 (F.B ), Diss, (bfears, 0. J*, Piggoit, 
Wahh, Byves and Sulaiman, JJ.). SHIB Dayal 
«. HAHTBBAM. 69 I.O. 981 = 

20 A. L.J. 819=48 All. 37= 
4 L.R.A. 0i7. 8= A.I.R. 1923 All. 1 (F.B.). 

‘"Art. 80— Registered bond. 


- “TTbole debt due on de/dull o/ instalments— 
Creditor*s option— Alternative remedy. 

Where a debt Inquired on a zegistexed simple 
bond was to be paijd within seven years, but on 
default to pay intoxeat oon^eoulively. fox two years 
It was to become payable at onoe and a default was 
made, 

_ ^eld, that the bond was not a ‘single* bond of 
uat there was no ‘speoified day of payment* that 
uezefoze the artlole that applies foz a suit on the 
bond is not Art. 66i bub Art. 60. .Where suoh a 
' Mmdition ezUtathejqaestion.is not one of waiver 
of apure oontzact andithfl oreditor Is entitled 
•a adopt either of the two alternatives expressly 
^templated by the bond: The original promise 
debt within seven years, . gave {pother 
remedy to the orediton to enforce nt;the end of that 
PMud.O The failure to ana within time front the 
Jranlkvdoes.nQt batithe^raaondremedyi 16 0.0. i6, 

ARnSBAMUAR LAIo . v.v90h],aUjB6iw9iO.L.1.4a= 

1^ ^92aafidb4’.ift« < 


L1H1TATI0R ACT (1908), Art. 83— Widpdl AtfR 
agent. 

— Art. 81— Applloabillty. 

Where in a suit for recovery of money paid 

by plaintifis on defpndant’s behalf the plaintifls 
come into Oourt asserting that they had been oblig- 
ed to pay the money as sureties and their whole 
cause of action is that they had been treated as 
sureties for defendant, Art. 81 and not Art. 61 will 
apply, {he Rossignol and Campbell, JJ.). KURJ 
Lal t». GCLAB Ram. 67 I.C. 369=85 P.L.R. 1922* 

A.I.R. 1821 Lah. 389. 
—Art. 81— Mode of payment. 

—Contract Act, 8. 114. 

Payment must be in oash or by transfer of pro- 
perty. {Obiter.) {Kinkhede, A.J.C.). ViNAYAKBAO 
V. Bhbipatbao. 97 I.O. 186=9 H.L.J. 107* 

A.I.R. 1926 Kng. 439^ 

—Art. 81— Starting point. 

Dale of payment underlain. 

After a suit by creditor against surety was de-. 
oided against snrety, the surety applied for review 
after depositing decretal amount in Oourt. Review 
was dismissed and the oreditoc withdrew the' 
money deposited. In a suit by surety against the 
debtor. 

Held, that the time tan not from the date of 
deposit and in the partioular oase the data of dle- 
missal of levisw not being known, the date of with- 
drawal was the starting point. (fiops,/.). 
MOHAMED NAQl 0. HABGU LAIi. 82 l.G. 1011* 

S li.R.A. Civ. 694= A.I.R. 1925 AU. 161. 
Payment into Court. 

Under Art. 81 of the Llm« Aot time begins to 
run from the time when the surety pays the 
oreditoT and the principal debtor remains liable to 
be sued for three years only after this payment has 
been made. Payment may be made In more ways 
than one and if moneys in Oonzt deposit are placed 
to the oredit of the decree- holder, limitation 
against the prinoipal debtor starts from that date 
and not from the date when the creditor actually 
draws out the money. (5ioinAo«, A./.O.) 7 iMKB 
SuPAYA V. KAUMG EJM. 60 1.0.23* 

(1920) 3 U.B.R. 261. 
—Art. 83— Oharge npenimmovables. 

' ■ - -Where a registered contract to indemnify 
contains a provision for a oharge on immovable 
property. Art. 132 applies and not Art. 83 dr 
Art. 116, (Wallis, C.J. and Old/isld, J.) RAHA- 
BAMl IYBMQAB 0. RUPPUBAMI lYEB. 86 1 0. 664* 

14 99=1921 M. W. H. 479* 

A.I.R. 1921 Mad. 514. 

—Art. 83— Express oontraot of iDdenmlty. 

I .-Where the plaintifi's oaSe was that there waa 
an express oontraot by the defendant to indemnity 
him, 

Held, that the shit was governed by the special 
Art. 83 and not the general Art. 61 of the Limita- 
tion Aot. 16 P.L.B. 1916, Foil. (Addison, /.); 
ABDUii Kadib 9, lUAM Din. 1041.0.418* 

9 L.L.J. 168=23 P.L.R. 133* 

A.LR. 1927 Lah. 231. 
—Art* 88— Honey entmsted for payment. * i > 

-Money left by A with 3 foz payment Ao 

Money not paid and damages oaused— 3 is liable 
and can be sued wlthln three years of the damage. 

II A.L.J. 478, 3sl. on ;>84 AIL 429, Hist. (Hsnhaipa 
IfOl and Ashvfotiht JZ,). Kbdabnats -ik'. Har 
GOYIND. c » 9B:l.0. 913es2t |LL.i. ABQte 

^ nv ‘'i .. JLLR. 1223 ’AUi 303. 
— Ar ti .63^PrlAdpaL4ndf agent *.:•'< >>d} 

- 1 —A snib by an. agentito eeeoven numey dneobo 
hbn.ifoip the :'yKlnaipab((m i tnnsaotlQhaa«ntew[ 
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LIMITATION ACT (1908), Art. 83 -Principal 

and agent. 

into on behalf of the latter is governed by Art. 83 
and not by Art. 61 of the Limitation Aot. (Case’ 
law reviewed.) (Shadi Lai, C. J. and Abdul 
Qadir,J.). BHAGWAN DAS. n ilGTSAOI Lal. 

31 P. L R. 66^ 

“Suit by an agent to recover money due to him 
from the principal on transactions entered into 
on behalf of the latter is governed by Art. 83 
and not by Art. 61. 34 Mad. 167. Not foil . ; 
23 P. R. 1915. Foil. (Shadi Lai. C. J. and Bhide, 
J.). Ganesh Das v. Nabsinqh das. 

115 I.C. 767=30 P.L.R. 35. 

Starting 'point. 

A suit by an agent to recover the amount due 
from his client must be brought within the period 
of limitation prescribed by Art. 83 of Sch. 1, Limi- 
tation Aot. Limitation in such a case operates 
from the date of the payment on behalf of the 
principal. 23 P. R. 1915; 59 P. L. R. 1918; 
A.I.R, 1921 Lah. 167 ; A. I. R. 1923 Lah. 473 ; 
A.I.R. 1926 Lah. 152 and A.I.R. 1927 Lah. 826. Foil. 
(Addison, J.). Bhagat Rau v. HabjAS MAL. 

112 I.C. 719 = A.I.R. 1928 Lah. Hi. 
Starting point. 

Where a commission agent buys goods for princi- 
pal and they are re-sold by the agent at ailoss, a suit 
by the agent to recover the amount of the said loss 
with interest and other incidental expenses must 
be brought within the period of limitation pre- 
scribed by Art. 83, Limitation in such a case 
operates from the date of payment made on behalf 
of the principal and not from the date of the sale. 
23 P. R. 1916 ; 59 P.L.R. 1918; A.I.R. 1921 Lah. 167 
and A. I. R. 1923 Lah. 473, Foil, (iddisort, J.). 
Kiepa Ram Laohman das v. Sawan mal Gopi 
OHAND. 106 I.C. 40 = 29 P.L.R. 61 = 

9 L L.J. 493=&.I.R. 1927 Lah. 826. 

■ ■A suit to recover the losses alleged by the 
plaintlSs to have seen sustained by them In cer- 
tain dealings In some articles of trade whloh they 
undertook as commission agents on behalf of the 
defendants is governed, by Art. 83 and not by 
Art, 64. (Campbell. J.). Munshi Ram v. Bsag- 
WANDAS. 92 1.0.595=7 L. L.J. 596= 

27 P.L.R. 32=A.I.R. 1926 Lah. 152. 
Starting point. 

Where a oommission agent buys goods for a 
prlnoipal but through the latter’s default in pay- 
ing for the same they are re-sold by the agent at a 
loss, a suit by the agent to recover the amount of 
the said loss with interest and other incidental 
expenses mast be brought within the period of 
limitation prescribed by the Art. 83. Limitation Aot, 
in such a case operates from the date of the pay- 
ment made on behalf of the principal and not 
from the date of the sale. 3 L. L. J. 66, Rel. (Scott- 
Smith and Fforde, JJ.). Devi Sahai Ramji Das 
t». Tibath Ram. 78 I.C. 143= 

A.I.R. 1923 Lab. 473. 

Starting point. 

Plaintiffs who were commission agents purchas- 
ed two kothas of gram at the request of defendants 
and paid the price out their own pocket. Sub- 
sequently they sold them at a loss and filed a suit 
for the recovery of the loss together with interest 
and certain incidental expenses, 

Held, that the suit Is governed by Art. 83 (23 
P. B. 1916, Foil.) and the period of limitation 
should be calculated from the date of payment by 
the agent and not from the date of his selling the 
goods. In the absence of a contract to* the contrary, 
the agent is damnified when he makes the payment. 




LIMITATION ACT (1908), Art. 85— AppUoaWHty. 

34 Mad. 167. Foil. (Abdul Raoof and Hartineau 
JJ.). Kadabi Pershad t>. HAB’BHAGWAN. 

66 I.C. 900=3 L.L.J, 65= A.I.R. 1921 Lah. 167. 
— Art. 83— Purchaser from widow suing for 
refund. 

Where an alienation was made by a purchaser 

from a widow, pending declaratory suit by rever- 
sioner, and in the sale deed alienor expressly stipu- 
lated for refund of purchase-money with damages, 
and the Reversioners got the declaration 
sought for and after the death of the widow they 
sued and got possession, 

36ld, that Art. 97 did not apply and that limita- 
tion did not commence to run till the vendees 
were actually dispossessed and from the date of 
dispossession that suit was admittedly within 
time. (Broadway. Ag. C.J. and Bhide, J.). Mt. 
GOPAL Dai v. Dhannamal. 106 I.C. 804= 

9 L. L. J. 458= A.I.R. 1927 Lah. 570. 
— Art. 83— Registered contract. 

-■■A suit for oompansatloo for the breach of a 
contract to indemnify falls within the purview of 
Art. 83 and when such a contract is In writing and 
registered. Art. 116 becomes applicable and by 
virtue of it thai'period is extended to six years. 
Obiter inll6 All. 3, Diss from. (Broadway and 
Abdul Qadir, JJ.). ABDUG AZrZ KhaN v. MOHAM- 
MAO Baehsh. 61 I.C. 431=2 Lah. 316= 

3 L.L.J. 542=104 P L.R. 1921= 
A.I.R. 1921 Lah. 260. 
— Art. 84— Pleader’s suit for fees . 

-Section 225, Madras Local Boards Acts does 
not apply to oases where the President of a Board 
engages a Vakil on behalf of the Board and there 
is a claim by him for his fees but the ordinary law 
of limitation, namely three years, applies. If the 
Board is to sue as plaintiff it may be necessary for 
the Pcesident to obtain the sanction of the Board 
for instituting a oivil suit. (Oeoadoss, J-). 
VENKATASaBBA RiO «. TlLUK BOARD PBBSI' 
DENT. Ill I.C. 740 = 29 M.L.W 617= 

A.I.R. 1928 Mad. 98=56 H.L.J. 110. 
—Apt. 84— ' Termination of suit.’ 

— Per Panckridge, /.—In many proceedings of 
which administration suits are an example, the so* 
called final decree is very fat from being the ter- 
mination of the suit. (Rankin, C.J., Qhose and 
Lort-Williams. JJ.). MT. ATTOMANI DASt V. 
BAMESH CHANDEB BOSB. 82 C. L.J 197= 

A.I.R. 1930 Cal. 651 (P.B.). 


-Apt. 85— Account deUberately closed. 

•Adding new dealings. 

An open account is one which is continuous or 
arcent, uninterrupted or unclosed by a settlement 
t otherwise, consisting of a secies of transactions, 
/here, therefore, an account has been deliberately 
atercupted and closed, the mere adding later on, 
Q or(idr to avoid limitatioii at tho eod of the now 
eallngs the old balance will not make it an open 
coount. A.I.R. 1923 Lah. 347. Foil. ; ^4 P.L.R. 
910 Diet. (Addison. J.). BHOGWAN DAS KAN- 
[ayaLalv. nand SINGH Hari Sindh. 

00 I.C. 815=28 P.L.R. 146=A.I.R. 1927 Lah. 848. 

-Art. 85 — Acquiescence. 

•Words o< conduct may amount to aoquies 


noe as to the correctness of an aooount and may 
en operate as a settlement. 7 Bom. L.R. loii 
,11. (M-aija.Sar, /.). PRBMJI 
)WABD ELIAS Sassoon. loa i.o. 

29 Bom. L.R. 378= A.I.R. 1927 Bom. 229. 

Art. 85 — AppIIoabIlUy. . ^ 

—A claim for the recovery of the balauM due 
an account, whloh la proved to be mutual, open 
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dtlMlTATlON ACT (1906), Art. 89— EnentlAl foe 
mataalUy. 

and oarfdQt aoooant, is govseaed by Art. 65. 
<Stt{aiman. C.J. and Bsnnett, J.). . Baldeo 
FBASAD BASa BtU V. HAJI ALI MOSAUUAD 
tJsUAN. 112 I.O. 715=1929 A. L. J. 73. 

>-Art. 89-<BB8entlal for mataality. 

— ■ "Matual aosouQts are aoaouaKs whioh show 
«6oipiooity of deaiiogs between the parties and do 
Dot embtaoe those ha7lag items ou one side only 
though made ap of ocedits and debits. (Oase-faio 
disoMui.) {Johnstone, J.). SalAUAT Rai* 

BA9AMTA MAL V, MUNI LAL'BriJ LAIi. 

A.I R. 1930 Lah. 711. 

I ■To be mutual there must be traasaotlons ou 
-eaoh side oreating iudepeudeat obligations on the 
other and not merely transactions whioh oreate 
obligations on the one side, those on the other 
b^lng merely complete or partial disoharges of euoh 
obligations. 81 I^ad. 618, ffoll,', A.I.R. 1928 Bom. 
62, Be/, (5fivasfava and Nanaoutty, JJ.). Ladji v. 
GHASX Ram. 7 O.9.N. 420=A.I.R. 1930 Oudh 237. 

— . I •Each party must haw paid and received. 

"To coostttate mutnal aooount it is not saffi* 

oient that one o£ the two parties should have re* 
oeived money and paid it on aaeount of the other. 
The reason of that diatlnotlon is that in the oase 
of proeeedings at law. where eaoh of the two par* 
Ales has received and paid on account of the other 
what would have to be recovered would be the 
balance of the two accounts; and the party plain* 
tiS would be required to prove, not merely that 
•the other party had received money on his account 
but also to enter into evidence of his own receipts 
and payments, a position of the oase, which to say 
the least, would be difficult to be dealt with at 
law. Where one party has merely reoeivad and 
ipald moneys on account of the other itheoomesa 
simple oase, but it is otherwise where eaoh party 
has reoeived and paid." (1852) 9 'Harei71, Foll.\ 
*6 M.E.O.B. 142; 17 hlad. 298; 6 0. L. 7. 158; 
44 Mad. 5L8.R0/. 

Thus where an account and the agreement npon 
which it was bised provided for a loan by the 
plaintiffs to the defendants to be discharged by the 
proceeds of goeds transmitted by (he defendants 
to (he plaintiffs the aoooant is an acoonot for the 
iBoney.pald and received by the plaintiffs and not 
an open mutoal and oarrent aooaunt. {Page, J.), 

Tea Fii^AMoiNa Symoioatb, ltd. «. 0:iAtn>BA 
KAUAL. 128 I.O. 714=66 0«1. 679= 

A.I.R. 1929 Oftl. 611. 

^Shifting balance, 

Matnai accounts arc each as oonaUt of reolpto* 
city of dealings between the parties and do not 
embrace those having items on one side only 
though made np of debits and credits. Althongh 
a shifting balance, sometimes In favoar of one side 
and^Boinetimes In favoar of the other, is a test of 
eatttnaU&y, its absence is not oonolusive proof 
Against mataality. 

' Where a man lends money In one oapaoity, and 
In another eapacity aots as an agent for the bor* 
Mwer'and the two aoooants are put together, there 
ira mataality of dealing between the parties, al* 
'thoagh the money may have been lent for the ex* 
'^toS'pOrpoaes of enabling the borrower to provide 
hWneni as oommlssion agent to the lender. In 
’•S^Soaetakti. 66 applies. 16 I.O. 886 ; &.LR. 1922 
U I.A.i 846 and A.LB. 1921 Bom. 461, 
^UTfUadi'SgS; R9-A11; 83 aAd 6 O.L.J. 158, Be/, 

Und-J£uk»r/i, /.). DAN DAYAOn. 
n. at. 108 69ito^80 All.‘U9= 

h.b^>d^MiA',L.Ai8l8mIJ^E^1988 


LIMIT ATIOH ACT (laOBj, Art, 89-^HBBMitti.l 

mntoality. 

Beciprocityr— Shifting balance— 'khsenco of, 

A mutual, open and ourrent account between the 
parties is such as consists in reoiprooity of dealing 
between tbem and not merely cf items on one side 
though made up of debits and oredlts. In snob an 
account eaoh party should be able to say to tha 
other. "1 have an aooonnt against yon." Although 
a shifting balaooe is a test of mutuality, its 
absence is not a oonolusive proof against mutnar 
lity. A.I.R. 1924 Pat. 107, Foa. 

The parties were dealing under an agreement 
under which the plaintiff was acting under instruo' 
tions from the defendant and was purchasing and 
selling shellao on aooonnt of the defendants, some* 
times the traneaotions reaultiagin profits and at 
other times in loss; at one time the aoooimts 
stood in favoar of the defendant, at another timn 
in favour of the plaintiff, and the last item was 
entered on 25th April, 1920. The plaintiff brought 
a suit for the recovery of the amount from the 
defendant on 3rd April, 1923. 

3eld, that the aoconnt between (he parties wasn 
mutual, open and ourrent- aooouut, and so Art. 85, 
Limitation Act, was applicable and thus the suit 
was within time. {Kulxoant Sahay and l£acphereon, 
JJ.). JOHABHAL MATHOBADAS V. HIBA LAIi 
SHEWOHAND. 107 I.O. 833=7 Pat. 238= 

A.I.B. 1928 Pat. 221. 
——•Mutual accounts ate snoh as consist la reol* 
prooity of dealings between the parties and do nob 
embrace those having items on one side only 
though made np of debits and credits. Although a 
shifting balance is a test of mutuality its absence 
is not a oonolusive proof . against mutnallty. 
6 Oal. 750 and 6 O.L.J. 168, Foil. {Kalwant Sahay 
and Foster, JJ.). PyZABAD BANE, LTD. u. RAM- 
DATAlt Mabwabi. 74 1. 0. 831=4 Pat.L.t. 571=' 

A.I.R. 1924 Pat. 107. 
—^Independent obligations on each side is neeeS' 
sary. 

The plaintiffs sued the defendants on aoooants 
claiming Rs. 1,450. The suit was instituted on the 
SOth of August, 1918. The aocounts showed a 
balance atraok of Rs, 361*6 in favour of the plain- 
tiffs on the 20th May, 1913. Thereafter the aooounta 
oontinued for another year and ended with a total 
in favoar of the plaintiffs of Ba. 632*9. Ko seoond 
balance was struok formally. Interest at 1 pier 
oant. per mensem was olalmed bringing the amount 
in suit op to Rs. 1,460, 

ffeld, that the article applloahle was Art. 57 for 
whioh the period is six years under the Pnn^ab 
Loans Limitation Aot of 1904, the balance being 
an aoknowledgment starting fresh period of limita- 
tion under 8. 19 of Aot IX of 1908. An aoootmt 
is mutual when there are tvansaotions on eaoh 
side bceating independent obligations on the other, 
andi where (he transaotlona oreate obligations oa 
one side only, those on the other being merely 
oomplete or partial dlsoharges of suoh obligations, 
the aooouDt -Is not mutual. 59I.Q. 669, ippl. 
(OufUptoU and MoU Sagat, JJ,), T3AEUB DAS u. 
BISHAN DAS. 791.0. 998= A.I.R. 1923 Lah. 636. 
—“^Reciprocity of transaciions^Shif ting ddlan^a 
—W/klf is necessary to prove. 

In order that ddoounts mlght-be mutual, there 
must be trauBaettons bn aabh side, * dieating iMe- 
pendent obligations on the other, aud not merely 
traoMOtioaB'whloh oreate obllMtlone on thtf^e 
side, those^On the'other bdngmetely oonmleth 
partial dUohai^ of' tdoh- obll^tlona, ‘ 
there is a oase bf shlfMiig^alaaQe, aOm^abifth 
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limitation act (1908). Ark. SS-Eisentlal for 

motaallty. 


favour of one side, sometimes iu favour of the 
other, it is a test of mutuality, but its absence is 
not conclusive proof against mutuality. If there 

favour of either party, it follows 
that there must be mutual liabilities of both 
parties to each other ; if the balance is always in 
avour of one party in the very nature of the trans* 
actions, then the case is one where there are not 
separate mutual dealings. 

In order to prove a mutual and open account 
current, it is sufficient to prove mutual dealings 
between the parties consisting of sales made, or 
services performed, by each party, to or, for the 
other, creating mutual duties or reciprocal de- 
mands, "Where there was an obligation, on the 
one hand, to pay salary and an obligation on the 
other hand, to account for and pay over to the 
principal the amounts that may yearly be found 
due on balance to the principal, 

HeW, this is mutual account. (Schwabe, C.J. and 
yy allace, /.). KUNHi Kuttiali o. Kunhammad. 
711.0.466=17 M.L.W. 243=1923 M.W.N. 81 = 
A.I.R. 1923 Had. 278=44 H L.J. 184. 

Test— Intention of partiee and possibility of 
oalayice on both sides. 

The fact that the balance was always in fact in 
favour of the same party does not prevent the 
account from being mutual, open and current. The 
test is the intention of the patties and indeed it is 
quite probable that there may be times at which 
the balance stood in favour of the defendant 
though the accounts were never made up at any 
such time. {EalUfax, A. J. C.). Pandubano v. 
KALLUDAS. 65 I.C. 881 = A.I.R. 1923 Nag. 108. 
— ■ — Accounts — Current and mutual — Test of 
mutuality. 

Where an account does not indicate trans- 
actions creating independent obligations on both 
sides but there is sometimes a credit in favour of 
the defendant and that only for a few days. 

Held, the account is not a mutual account, 
and in a suit on such an account the plaintiff is 
not entitled to the benefit of Art. 85ofSch.l 
to the liimitalion Act. 

An account current is an open or running 
account between two or more parties, or an account 
which contains items between the parties from 
which the balance duo to one of them is, or can be 
ascertained from which It follows that such an 
account comes under the term of open account in 
so far as it is running, unsettled or unclosed. 
Mutual accounts are such as consist of reciprocity 
of dealings between the parties, and do not 
embrace those having items on one side only, 
though made up of debits and credits. 

The tests of mutuality is that the dealings 
between the parties should be such that the 
balance is sometimes in favour of the other. An 
account which consists of entries of payments 
made by one party in reduction of a debt to 
another and of payments made by the latter on 
behalf of the former, is not a mutual sooount 
iCoutts and Ross, JJ.), GOPAL BAI u. HABCHAND 
Ram Anant Rai. 66 I.O. 30= 

3 Pat.L.T. 492=A.I.R. 1922 Pat. 364. 
—Art. 85— ‘Goods supplied on credit. 

A suit to reoovor price of goods by a trades- 
man on credit for which payments were made on 
presentation of bill is governed by Art. 62 of the 
Act, and the period of limitation is three years 
from the date of the delivery of the goods. . Artl* 


I LIMITATION ACT (1908). Art. 86 - Hutual 
) account, what 1|. 


ole 85 does not apply to such a case. (Kulwant 
Sahay, J.), W.K. DAN8FOBD o. B. D. SBAW & CO. 

88 I.C. 747= A.I.R. 1929 Pat. 806. 

•Pr^e paid from time to time. 

According to the allegations in the plaint busi- 
ness was conducted between the parties on condi- 
tion that the defendants purchased grain from the 
j plaintiffs* gomashta and paid the price thereof 
I from time to time. The plaint alleged that the 
I cause of action arose on various dates, these dates 
being the dates on which the different Items were 
debited in the account, 

Held, this is not mutual account even if there 



may have been occasionally a balance in the- 
defendants’ favour. (Rois, J.). Ram Sdndbb o. 
ambit Pajiyab. 72 I.C. 139=1 Pat. L.R. 283 = 

4 P. L. T. 424= A.I.R. 1923 Pat. 242* 


— Art. 89— Lending or borrowing. 

Test of mutuality. 

An account in which one party only borrows or* 
lends is not a mutual account. It is not necessary 
that the balance should actually shift from one 
aide to the other. An account which is settled is 
not an open account. All that is necessary le that- 
from the nature of the transactioos. It is capable 
of so shifting. (Madgavkar, J".) Pbemji ViBJl v. 
Edwabd Elias Sassoon. 102 I.C. 229= 

29 Bom. L.R. 379= A.I.R. 1927 Bom. 225. 
—Art. 89— Master and serYant. 

-•Salary credited in accounts-^Drawings. 

In order that accounts might be mutual there' 
must be transactious on each side oreatiug inde- 
pendent obligations on the other and not merely^ 
transactions which create obligations on the one 
side, those on the other being merely complete or* 
partial discharges of such obligations. 6 M. H. 0. 
R. 142 ; (1852) 9 Hare, 471. Foil. 

The defendant was in the employment of the- 
plaintiff. A ledger account was kept in his house 
in which were debited against him certain sums he 
drew periodically in advance, credit being given to- 
him periodically on account of the salary due to- 
him. 

Held, that such account cannot be called a mu- 
tual account. [Waller, J.). N. SUBBAMANIAM' 
Chbttiab V. N. P. L. A. R. Firm. 103 I.O. 48— 

39 M.L.T. 369= A.I.R. 1927 Mad. 819- 
Adva^ice of salary from time to finis. 

The defendant was in the employment of the 
plaintiff and drew advance against his salary ftoiU' 
time to time. His salary was fixed by the year. 
The plaintiff sued to recover the excess drawn by 
the defendant over the salary due to him, 

Held, that Art. 85 applied and limitation began 
to run from the end of the year in which the last 
item is entered In ths accounts. [Baker, J. C.). 
MOTIBAO V. Gambhib Pbasad. 87 I.C. 832= 

A.I.R. 1929 Nag. 299. 


Urt. 85— ‘Mutual account, what Is- 

-Where there are transactions between two 
rohants on each side oteabing independent obli- 
lions on the other, and the balance is shifted 
m one side to the other, the account is a mutual, 
3n and current account. The proper article ta 
ply to suoh a case is Art. 86 and not ”7 

[ R 1923 Bom. 82 and 22 Bom. 606, Ref. 

■ariin. O.J. and Patkar. J.). 

RAMAKRISHNA WASUDBO JOSHI. 121 LO. 08l 

93 Bom. 692=81 Bom. L.R. 1187* 

A.I.R. 1980 Bam. 5. 

The plaintiff was lending monies to the de- 

idant and debiting to the same the defendant.. 
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UHHATIOH lOT (1906), Art 86 — Hataal 

Accoonti wbat ii> 

In his aooooDtfl. The defendant was making pai- 
ohases on behalf of the plaintiff and advancing 
monies for these pnxohases. These amounts were 
credited by the plaintiff to the defendant in hisao* 
oonnte. The balance was sometimes in favour of 
the plaintiff and eometimea in favour of the defen- 
dant, 

Stldt that the account was a mutual, open, oar* 
rent aocount within the meaning of the Art. 85 of 
the Limitation Aot. (iSulatman, A,J.C. and Bennett, 

JX Fjbh of Baldbo Pbasad babu Bam v, 

FIBU OF HAJI ALI UAEOMBD USMAN. 

112 I. C. 716=1629 A.L.J. 73. 
- , .An aooonnt is mutual within the meaning 

of Art. 85 when there are tiansaotions on eaob side 
creating independent obligations on the other. 
But where the tiansaotions oieate obligations only 
on one side, those on the other being merely 
complete or partial disohaiges of suoh obligations 
the aooonnt is not mutual. A.I.B. 1928 Lab. 636, 
FoU. (TekChand, J.), GONDA SINGH v. Bhanda 
BAM Salig Bam. Ill I.O. 791 (Lah ). 

——In an aooount where credit and debit entries 
are oarried over from time to time, from year to 
year from transaction to transaction, the aooount is 
a mutual, ouirent and open account within Art. 86. 
{Uadgavkar, J.). Pbbmji Yibji v. EDWABd 
HhlAS BASSOON. 102 I.O. 226=29 Bom.L.R. 876= 

A.l.R. 1927 Bom. 226. 
- - — It is well- settled that an open aooount is one 
which is oontinuous or ouirent, uninterrupted or 
unclosed by settlement or otherwise oonsistiog of 
a series of transactions. A ourrent aooount has 
been held to bean open or tunning account be- 
tween two or more parties or an account wbioh 
contains items between the parties from which the 
balanoe due to one of them is or can be asoertalned. 
Mutual accounts are accounts which show 
ttotprooitj of dealings between the parties and do 
not embrace those having Items on one side only 
though made up of debits and credits. (Seoff-5mtfh 
9ndMotiSagar,JJ.). BUPOHANDti. POHOMAL. 

73 l.€. 916= A.l.R. 1923 Lah. 867. 
"rrrr-Mere totalling up of entries does not close the 
Mcount. 


The agent for both the parties lent money on 
behalf of one firm to himself as agent for the other 
firm. Bach of those loans gave rise to o right of 
Bet’ofi or claim against the borrower, and as both 
plaintiff and defendant were on occasions the 
landers, these transactions gave rise to reclpcooal 
demands from time to time. The accounts were 
n^vei settled. 

Held, the fact that the agent for his own oon- 
yaplenoe totalled up the position and made entries 
of the result in each firm’s books did not close ^e 
account. It was continuous and was therefore, an 
open ^d ourrent aooount, and having regard to the 
pj^ylloans, it was also a mutual aooount, 

(Bobinson, 0,J, and MaeOregott 
M.,A. R. R. M. ABUNAOHAIiAU Ohbtzy t. 

Mi N. Souasundabam Ohbttt. 
fi81^.-.938=ll L.B.R. 869=1 Buf. L.J. 210= 
.HA A.l.R. 1928 Banff. 18. 

“Whefe there are no reciprocal demands. 
^vl^tifliBued.defendaiitforBBum'Of Rs. l,60d 
fB'prt^olpaVand Interest on book aooouhts. It 
that defendant had atruok a balanoe In 
JhdpUlntlff fo> Bff.<756-14*0 and that he 
IWBhtodAlffQilfnrther sum of Re. 67 and these 
liefflB together with intefesVaodtueddue afiioimfed 


LIHITATIOH AOT (1908), Art. 86 — PrindpU' 
and agent. 

The accounts on record were not mutual, opeii 
and current and there were no reciprocal demands 
between the parties, 

Held, that Art. 85 does not apply but that the 
Article applicable is either 67 or 6i. (Bfoadtoay 
and Moti Sagar, JJ.). NANAK SiNQH v, MlHAK 
SINGH. I L. L.J. 89= A.I.B. 1922 tab. 201. 

- W here in respect of transactions between the 
parties no balance was struck and payments were- 
made by one party not in respect of any partioular- 
tranasotion, but in respect of the account generally 
and bundles were drawn from time to time by one- 
party at a time when the balanoe was decidedly in 
the other party's favour, 

Held, that the iransaotlons oonstltuted a case of 
mutual, open and current aooount with reciprocal 
demands within the meaning of Art. 86 of the. 
Limitation Act. (Daniels, A. J. 0.). BaNKE LAL 
0. Ranhaita LAL. a. I. R. 1922 Oudb 121. 

—Art. 86— Principal and agent. 

—The phraseology of Art. 85 is wide and ooxn- 
prehenslve and does not exclude from its put' 
view the ease of a principal and agent between 
whom a mutual, open and ourrent aocount has 
existed. A. I. R. 1928 All. 236, Be/. {TeTc Ohand and 
Agha Haidar, JJ.), JBWAN Mal-Gian OHANTV 
Habi Ram o. Ram Lai*. A.l.R. 1930 Lab. 712. 

■ - —Where the accounts between a ptinoipal and 
his agent commenced with principal’s payment. 
as margin money but all the subsecLuent Itema 
showed only money spent by agent on behalf of 
principal, the account oould not be called mutual 
account with reciprocity of dealings and so Art. 86- 
would not govern the case. A. I. R. 1923 Lah. 847, 
Foil. {Shadi Lal,C.J,andBhide, J.). GANBSR- 
DAs'v. Nabsingh Das. 116 I.C. 767= 

80 9.L.R. 36. 

■Even, in a suit by commission agent, whera 
the accounts were staled and balanoe straok. 
Art. 64 applies and not Art. 85. (Addison, /.). 
KABAM CHAND BANT Bam «. DATA NAND DAMO^- 
DEAR DAS. 100 1. 0. 87i= A.I.R 1928 Lab. 81. 

- Where a oommlssion agent who as such, re- 
ceived goods from the defendants and also die* 
counted defendants' bandies sues the defendant on- 
a lengthy account showing a shifting balance, 
sometimes in favour of the plaintiff and sometimea- 
in favour of the defendant, his suit la on mutual, 
open and ourrent account and so is governed by 
Art. 85. 28 P.R. 1915, Diet ; A.I.B. 1922 Lah. 188, 
Appl {Harrison, J.). FiBH Bhhabilal v. HAB- 
Nabain Das. 92 I.O. 671= 

A. I. R. 1926 Lah. 2BS. 

What is muftiol account. 

The plaintiffs’ firm made advances of money W 
the defendants. The defendants were dealers in 
grain and used to send their grain to the plaiuMfla*’ 
shop. Plaintiffs sold it as commission agents and, 
after deducting their commission and other- 
charges, credited the amount remaining to tha 
defendants in the account. 

Held, that the aooouots came within Art. 86* 

7 P.L.R. 1917 and 84 Mad. 613, Dist. ; U M. L. (f* 
496, Foil 

An aooount is mutual when there are trans* 
aotions'on each side oreatiog independent obliga- 
tions' on the 'other and where the tnasaotions oreata 
obUgaUdue on one side only^ those on the other- 
being merely o<mplete or partial dlseharges of tueh 

oblinMiCiis, the a'CCbunt Is noVfntitual. > ii** 

Tub abifoee of' a> sBlftit^ balanoe was net . aoni 
oluBlSB^%^lhbt3th^ -nfifVubKIyl.otjfllihi acoounb. 
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XIMIT&TION ACT (1908), Art. BS — SettlomeQt 
of acconnt. 

17 Mad. 293 and 22 Bom. 606, Poll. {Scoit-Smiih, 
/•). RatAN ChAND JWALADAS V, ASA BiNQH 
Bogha Singh. 39 I.C. 669=31 P.L.R. 1921 = 

A.I.R. 1921 Lab. 369. 

— Art. SS^Sottlement of acconnt. 

Where an account stated comprises items on 

both sides and a balance is dedncted thereon it 
being always in favour of one party and not shift- 
ing on one party or the other that balance re- 
presents the amount of liability for future and is 
recoverable within three years from the statement 
of account although some of the earlier items in 
the account may have been already time-barred. 
(Xinkhede, A.J.C.). SiTARAaiSV v. AMIR BAX. 

106 I. C. 53= A. I. R. 1928 Nag. 127. 

—Settlement made prior to suit. 

Where there was a current account and a mutual 
one, and the plaintids had claims against the 
defendants for money advanced plus interest and 
the defendants could set oS, against those claims, 
their share of any profits made in the transaction 
in which the patties had a common interest, but 
the account was not open and current at the time 
of the suit and the account bad been closed and 
had been settled by the striking of a balaxoe, 

Held, the article applicable is Art. 61 which ap- 
plies to a suit for money payable for money found 
to be due on accounts stated. (Le Bossignol and 
Abdul Qadir, JJ.). FIRM GURUDAS v. BHAGWAN 

Das. 63 I.C. 815 = A.I.R. 1922 Lah. 182. 


—Art. 85— Striking of balance. 

- 'Mere delay in suing — Character not changed. 

The plaintiffs sued to recover the balance due 
on cross-transactions in which each side supplied 
the other with goods in kind. There were mutual 
dealings and though balances were struck from 
time to time these were merely aoknowledgmenta 
and not agreements to pay. 

Held, the case is one not of a stated account but 
of a mutual, open and current account, where 
there have been reciprocal demands between the 
parties. The case is, therefore, governed by 
Art. 85 and not by Arts. 64 or 57. The 
mere faot that the plaintiffs have allowed 
a considerable time to elapse before suing cannot 
in any way change the nature of the account ; nor 
oan It be held that an account becomes closed 
whenever a balance is struck. {Cheois and Harri- 
son, JJ.) . JWALA DAS V. HUKUM CHAND. 

66 I.C. 387= A.I.R. 1922 Lah. 316. 


— Art. 65— Test for applioatlon. 

Under Art. 86 the account between the par- 
ties must be mutual, open and current indicating 
reciprocal demands between the parties. It is 
sufficient if the dealings are such that the balauM 
might have been in favour of either party ; it is 
mot essential that the balance should in fact have 
been in favour of the defendants at some stage. 

Per Crump, J . — The words “ where there have 
been reciprocal demands between the parties^ in 
Art. 85 taken literally may no doubt give rise to 
some dlflloulty, but those words have' beeu Inter- 
preted as meaning that the nature of the accounts 
is such as to create reciprocal demands. They are 
in faot words In the nature of a definition but are 
mot intended to postulate that there should 
been reciprocal demands In faot. {Shah, Ag. C. J. 
4 ind Crump, J.). SATAPPA JAKAPPA t>. ANNAPPA 

Babappa. 76 I.C. 118=47 Bom. 128= 

24 Bom.L.B. 1284* A.I.R. 1823 Bom. 83. 


LIMITATION ACT (1906), ApI. 89 -Death ot 
agent. 


Mutuality and reciprocity. 

The test of applying -Lrt. 85 is mutuality and 
reciprocity; therefore where there ate entries on 
one side showing cash advances, price of cloth 
sold, payment made to third person on behalf of 
the defendants for things supplied and commis- 
sion charged, for purchases made by plaintiff for 
defendants and on the other side there are entries 
showing that the plaintiff firm received various 
kinds of grains from the defendant and having 
sold them in the market credited the proceeds to 
the defendants, the suit comes under Art. 85 of the 
Limitation Act. [Abdul Haoof and Earrison, JJ.), 
ABDUL HAQ V. FIRM SHIV.TI RAM. 

71 I.O. 29g = A.I.R. 1922 Lah. 338. 

.Where the balance claimed is due on a 

mutual, opeu and current account and there have 
been reciprocal demands between the parties the 
suit is governed by Art. 85 of the First Schedule of 
the Limitation Act and not by Art. 57 of the Pun- 
jab Loans Limitation Act. In order to bring the 
case within the latter article the plaintiffs have to 
make out that the claim, was for money payable 
for money lent. A mere striking of balance is no 
evidence of a new oontract. [Abdul Raoof and 
Martineau, JJ.). RATAN CHAND JOWALADAS V. 
ASA Singh, Boga Singh. 62 I.O. 898= 

4 L. L.J. 217= A.I.R. 1922 Lah. 188. 

■ — The test for the application of Art. 85 ap- 
pears to be whether the dealings are mutual, that is 
to say, entered in an account consisting of mutual 
items of debit and credit and not whether they 
might give rise to independent obligations or reel- 
prooal demands, or whether the balance might 
shift from one side to the other. Art. 85 contem- 
plates mutual dealings, and U was intended that 
if there was a continuous account of mutual 
dealings, then for the purposes of a suit that 
period of limitation should be computed from 
the olose of the year in which the last item 
admitted or proved was entered in the account, 
1 LA. 846 (P.O.), Rfl/. [Macleod. C.J. and Shah, 
/.). MADHAV MOTIBAM 0. JAIRAM SAKHABAM. 

63 I.O. 950=23 Bom. L.R. 340= 
A. I. R. 1921 Bom. 451. 

..— Although an account may be current and 
open, to render the Article applicable, however, it 
is also necessary that each party must have a de- 
mand against the other. It is not necessary that 
any demand should actually have been made. 
Both parties must, however, have been capable of 
making a demand. (Shndi Lai and Broadway, 
JJ.). SHOP HABDIAL ram CHAND V. PAKHAB 
DAS. 67 I.C. 933=3 L L.J. 362= 

A.I.R. 1921 Lah. 296. 


-Art. 89— Co-sharers. 

•Rent received on behalf of other sharers. 

J 


Where by virtue of an arrangement some of the 
o-sharers have been realizing rent of joint im- 
aovable property for division among other 
harers, the relationship between the latter and 
he former is that of an agent and principal ; ana 
, suit for realization of the share of rent by the 

o-sharer is governed by Art. 89 
4 All. 97; A, I. R. 1923 P.O. 31 and A.I.R. 1932 
lad. 150 (P.B.). Rel. on; 24 Oal. 32 <3al. 627 
nd A.I.R. 1924 All. 812, Diet. (Zafar Al% and Jat 
)al,JJ.). MT. KISHBN DEVI 0. BANWABI L^. 

Ill I.O. 635=10 L L.J. 388* 
A.I.R. 1938 Lah. 688. 

-Art. 89-Death of agent. 

CfltfM of dcUort duf%ng agsrtt s 
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llMITiTIOM iOT (1908), krt. 89 — De&th of 
agent. 

Where the oanee of action arises before agent’s 
death in a enit against his legal representatives, 
limitation has no fresh starting point after the 
agent's death. Articles 89 and ICO apply to such 
cases. {Phillips, J.). PABTHASABATHY APPA RAO 
V. JWALAPATl SUBBA RAO. 84 1.0.276= 

35 tf.L.T. 84= 1924 H.V.M.5i7= 
A.l.R. 1924 Mad. 840=47 M.L.J. 463. 

■ ■ Suit against Ugal represenlatives of agent. 
Artioles 89 and 90 of the Limitation Aot which 

relate to suits by a principal against hie agent do 
not apply to suits against representatives of a de- 
ceased agent. Where there is a continuous and 
comprehensive agenoy, time begins to run from the 
time the agent refuses to render acoounts.(Ddu>son- 
UilUr, C.J. and Foster, J.). (Mababajadhibaj 
8ib) rameshwar Sinqh V. -Nabendba Hath 
Das. 71 I.C. 916=9 P. L. T. 855= 

2 Pat. L.R. Ci7. 20S=A.1.R. 1923 Pat. 259. 

—Apt. 89— Joint Hindu family. 

■ ifisappropriation by manager. 

A claim by a member of a Hindu joint family 
against the manager of the joint property in res- 
peot of certain family outstandings alleged to 
have been collected and misappropriated by the 
latter Is governed by Art. 89. A.I.R 1925 Mad. 922, 
Beversed. {Lord Tomlin.) MUDABNA Yibayya v. 
MUDAKHA ADBNNA. 121 I.O. 209= 

61 C. L J. 136=31 H.L.V.i76= 
32 Bom. L.R. 499 = 1930 H W.N. 60= 
A.I.R. 1930 P.0. 18=58 M.L.J. 249 (P.O.). 

— ' One member collecting outstandings after 
partiiion. 

When after partition one brother is reoovexingout* 
standings originally due to the joint family there 
must be an implied oontraot of agenoy between 
one brother and the other and a suit by the other 
brother for rendition of aooounta and recovery of 
his share of the joint outstandings is governed not 
by Art. 62 or Art. 120, but by Art. 89. 24 All. 27 
(P.O.), Bel. on ; 24 Oal. 809; A.I.R. 1921 Bom. 
884 : 82 Mad. 191. Disc.; A. 1. R. 1922 Mad. 150 
(F.B.), Expl. and Diet. {Shadi Lol. O.J. and 
Skempy J.). BUB OHABD v. Oanpat Rai. 

116 1.0. 327 = 30 P. L. R. 276= 
A.I.R. 1929 Lah. 407. 


— ■ —Property not included in partition. 

Where in a partition suit a property which was 
held under a mortgage by the family was not in* 
oluded in the diviaion and subsequently one mem- 
bbP.reoovered the rent and the mortgage-debt and 
purohased certain property and in a suit by one 
member to recover his share of the property and 
the money recovered. 

Sdd, that the claim of tho plalntlfis with 
mgard to the rent and the reooveiies of the mort- 
gagctdebt was not barred by limitation, as it was 
governed by Art. 89 and not by Art. 62. 22 
Bom. L.R. 1289 and A.I.R. 1925 Bom. 148, Foil. 

further that even if Art, 89 did not apply 
®^.®Qitwould be deemed to be one for aooouni 
Which would be governed by Art. 120. A.I.R. 1922 
160 (F.B.), Foil. {Pathar and BaJser, JJ.). 
WV1NDDA8 t», GANPATDA8. 113 I.C. 173= 

jow 80Bom.L.R.912=A.I.R.1926 Bom. 365 

“Where two divided families have join! 
aealiDgs managed by the eldest member, a suit foi 

Ithe manager is governed bj 
i^ord PMllimore.) Ven- 
‘ 82M.L,T. 86= 

m 729 1: A.I.R. 1928 B.Q. 31 (B.a); 





LIHITATIOR AOT (1908), Apt. Ho contpoet 
of agency. 


Partition— Suit for mesne profits received by 

one member. 

Where the members of a joint Hindu family.- 
become divided in status but the properties have 
not been actually divided and apporlioned among 
them, and subsequently one of them brings a suit 
for partition by metes and bounds claiming also 
an account being taken of the movable properties 
outstanding and collections made by the various- 
members in respect of the properties. 

Seld, that the proper article to apply is Art. 120. 
The period of limitation will run from the demand 
of the share by the plaintifl or refusal by defen*- 
dant. If the facts be that the rents and profits 
were received with the consent of all oonoerned 
by the various members in possession pending final’ 
settlement by division, each of such persons might- 
be considered as agent for himself and his oo- 
owners. In snoh a case Art. 89 will apply.. 
{Schwabe, C.J., Ayling, Coutts-Trotter, Kumara- 
swami Sosfri and Devadossy JJ.). YebtjkoIiA 
ALIAS PBNTA JOODLU t». YBBUKOLA ALIAS- 
Penta Tatayya. 71 I.O. 177=1922 M.W.K. ai8« 

15 M. L. W. 699=80 M L.T. 279= 
45 Had. 648= A.I.R. 1922 Mad. 150= 

42 H.L.J. 907 (F.B.). 

Partition-Securities realised but not divided^ 

— Suit by others to recover their shares. 

Where at a partition immovable property la. 
divided, but the debts due to the family are kept 
joint in the name of one of the members to be rea- 
lised by him and divided among all the members,., 
all the members become tenants- in*oommo& wltR 
respect to the debts. The member realising the 
debts must be considered as the agent and a suit 
by the members for the recovery of their share off 
the debts after their realisation would be R 07 emed\ 
by Art. 89 and not Art. 62. 

Time would not begin to run until a demand waa- 
made and refused, or the member realising the- 
debts showed his intention to hold the fund wbioh 
he had oolleoted against the other memltors. 24 Cal 
309, Disl, {Macleod, C.J. and Faiocett. J.). Gabxj 
ZIPBU. 89 I.C. 387=48 Bom. 3l3sC 

A.I.R. 1921 Bom. 384. 
—Art. 89— Joint priiioii»a]|. 

In the case of joint principals, time runs 

from the date of demand by all the principals and- 
a refusal thereon and a demand by one only and » 
refusal thereon does not start limitation as againsi 
him. {Das and Kulwant Sahay, JJ.). JAaniP- 
Pbasad V. Mt. Bajo Kubb. 75 I.O. 1022= 

4 P.L.T. 831= 1923 P.H.O.C. 177= 
2 Pat. 589 = A.I.R. 1923 Pat. 464. 
— Art. 89— Minors. 


Agency for a transaction. 

Where an agency does not terminate with' 
the death of tho priuoipal but terminates with the’ 
completion of a transaotlon which has occurred in 
the lifetime of principal, the fsrtnintts a quo for- 
llmltatioa under Art. 89 begins from the oomnU- 
tiou of the transaobion and the minor olainiib^ 
through the principal, an amount credited to the 
name of the principal in a firm account, cannot asV 
the help of S. 6. {Johnstone, J.), Ramji kAK 
NAHAIN DAS V. GULZABB SINQH. 

A.I.R. 4989 Lah. 883; 
—Art. 89— Mo oontraot of agenoy.. 

-::^Whor^ there was no speo^q oontraot or 

aw A. 
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LIMITATION ACT (1908), Ark. 89— No demand 
or refusal. 

■{F.B.), Foil. {Devadoss and Mackay, JJ.). Na. 
AYYAEUTTI THEVEN V SiGAPPI ACHI. 

114 l.C. 364=A.1.R. 1928 Mad. 1236. 

—Art. 89— No demand or refnsal. 

In a suit hj the principal against agent for 

rents and profits of the suit property, if there was 
no demand and refusal of accounts, the agent is 
liable to account for all the amounts received on 
behalf of the plalntiS. It is immaterial in such 
a case whether Art. 89 applies on the ground of 
agency, or Art. 120 applies on the ground of absence 
of specific contract of agency. (Devadoss and 
Mackay, JJ.). Na. Ayyakotti Thbvan v. Sl- 
GAPPA ACSI. 114 I. C. 364= 

A. I. R. 1928 Had. 1236. 

—Art. 89 — Pleader and ollent. 

——Where a person engaged a pleader of several 
suits and after the death of the pleader sued the 
pleader’s legal representatives for an account of 
moneys advanced to the pleader in connexion with 

-the suit, , , ,j -i. 

Eeld, that the suit was barred by limitation in 

■respect of suits disposed of more than three years 

before the date of suit, as the death of the pleader 

did not give a fresh cause of action against his 

leeal representatives. 16 M. L. T. 614, Foil.; 

17 0 W N 6 and 25 All. 56, Diss. from. {Odgers 

and' Curgenven, JJ.). Sbbb BAJAH PAETHA^ 

•‘MARATHI APPA BAO V. SUBBA BAO. 

3ARATHI Ai Mad 249 = 24 M L.W. 818= 

1927 M.W.N. 32=38 M.L.T. 26= 
A.I.R. 1927 Mad. 197=51 M.L.J. 804. 

—Art. 89 — Produce of fields. 

j sued the son of one H for an account of 

the produce of certain fields for some jea”* He 
alleged that S retained the produce of the fields 

during these years on his behalf. 

Se&, that Art. 62 or Art. 89 would govern the 
suit, (kacnair. LAL Binghv. ^ 

RAM. 112 I C- 128= 4.I R* 1928 Nag. 256. 

—Art. 89 — Purchase on behalf of another. 

—Where in a case theplaintifi sued to recover 

properties in the name of defendants as being pur- 
ohased for them in trust it was sought to be argued 
that the parties may be looked upon as principal 
and agent and when there was a demand and re- 
fusal to account, the limitation started. 

Held, the starting point was when the agenoj 
terminated and in the absence of a Bp0oi6o plea as 
to agency in the first Court, the same could not be 

Ltertained in appeal. 66 ?g’ 8^58- 

KBISHNAN PATTEB 

1922 M.W.N. 117= A.I.R. 1922 Mad. 97 = 
16 M.L.W. 886 = 42 M.L.J. 119. 

jlrt 89— Refusal, what Is. 

It is the agent's duty to keep proper aooounts 
of his dealings and a demand by a principal ao- 
■ oompanied by non-oomplianoe or evasion or PrO' 
orastination on the parb of the 
amount to a refusal within the ^ 89^ 

Limitation Act. (Aston, A. J. C.). GANESHDAa 

LOKUEAM V. 5>.^kTR^930 Sind 142. 

The expression ‘ pnting o0 ’ is equivalent to 

postponement, and postponement is by us 

tantamount to refusal ; on the contrary it imp les 
an admission that an account is V \ 

rendered. 43 I. G. 670. Foil, t?'*/ 
fiYED HAS9AN IMAM V. DBBI ABAD SlNQH. 

80 1. 0. 996=3 Pat. 946=9 P.LJ. 303- 
1924 P.H.O.C. 189= A.I.R. 1924 Pat. 664. 


LIMITATION ACT (1908), Art. 89 — Suit for 
aocouQts. 

■Omission to render accounts — Movable pro- 


perty includes money. 

Where the defendant, employed to collect rent 
by the plaintifi from December, 1907, to October, 
1915, was asked to submit aooounts up to 12th 
April, 1914, on or before 13th May 1914, but failed 
to submit them and a suit was filed against him 
on 27-8-1918 for aooounts for the whole period 
from 1907 to 1915, 

the conduct of the defendant in not oom- 
plyiog with the demand to submit aooouats 
amounted to refusal. The claim therefore so fat 
as it related to accounts up to 12th April, 1914, was 
barred by limitation as the suit was instituted 
after three years from 12th May, 1914, the date of 
refusal. But the suit was in time for the accounts 
from the 13th April, 1914, to the lUh October, 1915. 
The article applicable is Art. 89 and not Art. 115 
or 116 which apply only where there is no specific 
provision. The term 'movable property’ includes 
money. (Mookerjee and Buckland, JJ.). PBAN 
Ram Mookbrji v . Jagadish Nath Ray. 

68 l.C. 562 = 49 Cal. 290=26 O.W.N. 61= 
35 C.L.J. 111 = A.I.R. 1922 Cal. 395. 

—Art. 89— Starting point. 

The period in Art. 89 runo either from the 

termination of the agency or from an earlier date 
when accounts are demanded and refused. It is 
difficult to believe, that the legislature oculd have 
intended a later date to serve as the starting point, 
in oases whore an account is demanded of an agent, 
who promises to render it later on, but fails to 
keep his promise. (Aston, A.J.C.). GanESHDAS 
Lokuram u. Gangabam DHINGRA. 

123 l.C. 228= A.I.R. 1930 Sind 142. 
.-Termination of agency by closing the trans- 
actions _ 

Plaintlfi had certain transactions in cotton, 

wheat, eto., with three different firms, which acted 
as his agents for the purpose. The last date of the 
transactions was 19th May, 1918. Thereafter no 
transaction took place, but accounts were not ren- 
dered. Subsequently the three firms were merged 
in the defendant firm; and the latter firm was 
sued for aooounts by the plaintiff as the represen- 
tative of the three firms in 1924, 

Held, that the period of limitation began to run 
from the date of the last transaction and hence 
the suit was out of time. 39 Mad. S’*®* 

26 Gal. 715 and 12 All. 646, Disi. (Bhtde, J.). 

rdohibam Sdkha Nand V. u 009 

110 l.C. 979= A.I.R. 1928 Lah. 833. 

W'here date is fixed for settling accounts. 

In a suit for aooounts by the principal against 

the agent when a date is fixed between them lor 

settling of aooounts, limitation begins to run from 

the date fixed and not from the date of the ttans' 

action last entered Into by the agent on behalf of 

the principal. (Campbell, J.). Lakhmi 
FIRM GHAJJU MAL. 


—Art. 89— Suit for aooounts. 

W^here misappropriation »s alleged. 

To a suit by principal, for an account of tne 
management of certain properties of his estate the 

proper® Mtiole applicable U Art. ,89 d 1 

isoLrged includes misappropriation. 41 Mad. 1. 
Bel on. (Srinivasa Aiyangar and Curgonven, JJ.). 

NAIB P. zamob™ OE CABioa 

Provincial Small Cause Courts Act (18871. 

Sch. 11, Art. 31-Sttif for accounU by successor-sn- 
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iilMITATIOH AOT (1908)» Art 89 — Salt for 
l^cooaiitt. 

intereaf of the principal—Suit is not cognizable by 
SmaUGause Court. 

The pUiQtiSa' father putohased certaia property 
-and entraeted cbe maaagemeat of the same to the 
•defendaot, the materaal uaole of the plaiatlSs. 
The father advaoced oartain eum^ of money from 
time to time to the defendant in order that the 
same might be lent to the tenants. The father 
died in September, 1913. The defendant lefaeed 
'to render an aoooaot of the monies that he received 
and realised sometime in 1921. Plaintifls then 
died the so-it, 

Held, the suit was one for accoants by the legal 
representatives of the principal against agent, aod 
Art. 69 of the Limitation Aot applied, 

V). Mahadbo Prasad v. Soobaj Prasad. 

85 1.0.70ds6 L.R.A. CIy. 273= 
A.l.R. 1923 All. 682. 
--I— T he plaintifi engaged the defendant as his 
. agent to look after oertain villages and oolleot the 
tents, rendering an aooount to the plaintiS between 
the parties. There were written agreements 
between the patties. After some years, the 
defendant was dismissed, 

Held, a suit by the plaintiff for accoants was 
governed by Art. 89 and not Art. 115 of the Llm. 
Aot. {Damon- Miller, C. J. and Foster, J.), 
-JOOIMDBh NABAYAN «. OHINAI MOHAU&IAD 
SlBOAB. 89 I.O. 27Ss| Pat. 289= 

7 P.L.T. 111=A.I.R. 1923 Pat. 491. 


—Art. 89— Terminatloa of agency. 

I ■The agency terminates when the business 
of the agenoy has been completed, and the mere 
liability to render an aocount is not a continuance 
^f the zelatiou between the agent and the pcinoipal. 
When an agent is instructed to buy and sell goods 
■on behalf of his principal, on agent's carrying out 
frinoipal’s iustruotions the business of his agency 
tocminates 12 All. 611 and 26 Oal. 716. Diet.-, 
^ Bad. 376, Foil. {Raymond, A.J.C.). GOBOBAH* 
DAS V. FlBtt OF GOSAIi KHATAVO. 96 1.0. 79 = 

21 B.L.R.3S8=A.I.S. 1926 Sind 281. 

I of parties. . 

^Und^i^ Bke provisions of S. 201 of the Ood- 
■inot Aot, an agency is termlaated by either the 
priooipal or agent dying, and therefore a suit 
against the agent for accounts for the period 
-dnriog wbioh he acted as agent under the de- 
*osas6d must be brought within three years of the 
•death as laid down in Art. 69 of the Limitation 
Aqt. 48 Oal. 246 and A.l.R. 1916 P.0. 148. Foil. 

The case does not come under 8. 209 of the Oon* 
tcaot Act or Art. 120 of Limitation Aot as there is 
no quastiou in it of suing the defendant for any aot 
'done by him after the death of his late prinotpal, 
which. he might have done as a trustee. {Chatterjee 
•undPanfon, //.). Sabashibala Dasi o. Obuni 
I iAD Ghosh. 63 1.0. 219=29 O.W.K. 320= 

. . . A.l.R. 1922 Oal. 38. 

90— AppUoabllity. 

*“ ' Article 90 is residuary aitiole with regard to 
^Hons between principal and agent and should be 
^Id to be applioable only if no other artiole oan 
'^adbly.be regarded as applying to the facts of the 
'^tioimf case. (^rimvasn J.iyangar and 

< wgmten , JJ ,). Badhatan Naibo. Zauobin 
•O? OAEiIOOT. 109 I.C. 382= 

A.I.B. 1928 Had. 908. 

r-*»t.,90,-01«k In Bank. 

ij, plffk in a bank In ohazge of aaviugs 
looQjQ,^ ij|iMDgh Whom alone money could 
^^^and who alone oould repon to the 


LIHITATION AOT (1908), Ant^ 90— StantlilB 
point. 

official oonoecned what a partioular depositor 
desirous of withdrawing money has to his credit 
money in excess of what he desires to withdraw, so 
lac as he acts within the scope of his authority, is 
an agent of the bank. (Sen and HiamatuUah, JJ,). 
bbmabbs Bane, ltd. v. Ram Prasad. 

124 I.O. 180=A.1.R. 1930 Ail. 573. 

—Art. 90— Director of company. 

Whether a Olceotoc whose acts ace the sub- 
ject of oonstruotion was a trustee or a partner or 
an agent to the Company or to the body of share- 
holders is to be determined aocording to the oic- 
onmstaaoes of each case. {Abdul B'ioof and 
FfoTde,JJ.). DaulatRauv. BBABAT NATtO- 
NAIi BANE, LTD. 79 I.O. 740= 

3 Lab. 27=A.I.R. 1924 Lab. 435. 
- The Director who was acting as a Ohainnan 
of the local Board of Directors was in the oircom- 
stances of this case held to be an agent of the hank 
and a suit against him for neglect and misoonduot 
was held to be governed by Art. 90. (Abdul Baoof 
and Fforde, JJ.). DAULAT Bam v. BHABAl^ 
Nationai< bans, Ltd. 79 I.C. 740= 5 Lab. 27= 

A.l.R. 1924 Lah. 43S. 

—Art. 90— InterpreisMott. 

— * Neglect ’ or * miscondwt,* 

The expeession “neglect*' or “ misoonduot** 
appearing in the third column of Art. 90 has 
special reference to what is termed negligence ox 
misoonduot of the agent in the conduct of the 
agency and does not cover every failure of duty on 
the part of the agent. {Srinivasa Aiyangar and 
Curgenven, JJ.). MadhAVAN NAIB u. ZAMOBIH 
OF OADIODT. 109 I.Q. 832= 

A.l.R. 1928 Had. 906. 
—Art. 90— Hualoipal Officer. 

-Sail by Municipality. 

A suit by bfunicipality against its executive 
Officer for loss sustained by it owing to disregard 
of directions amounting to negligence or over- 
oon&denoe in the honesty of others Is governed by 
Art. 90. (Mears, C.J. and Piggotl, J.), AL. Hu- 
EEBJI V. THB MONlOlPAI. BOABD. 

60 1.0.211 = 46 All. 175 = 22 A.L.J. 26s 
5 L.R.A. Glv. 118=A.1.R. 1924 All. 467. 

—Art. 90— Person entrosted with money* 

■afotuy entrusted for epecific purpose— iislen- 
tion^Slarting point. 

Where various sums of money are entrusted 
from time to time to a person with speoifio 
directions that he should dispose off particular 
sum in partioular manner, the position of 
person so entrusted is that of an agent, intermedi- 
ary or middleman. It suoh person abuses his 
positioQ aud retalus the money, it being a suit by 
the principal against an agent for neglect ox mls- 
oouduot, the suit for zeoovexy of such sums as he 
wrongfully retains in hand is covered by Axt. 90, 
and time begins to cuu from the date of the matter 
comes to the knowledge of the principal. {Sen and 

NsamafuUah, JJ.). Jagahji v, Banoan. 

A.l.R. 1930 All* 897. 

—Art. 90— Starting point. 

— Agent making secret proJUSuit by principal. 
In a suit by principal against the agent foe 
recovery of money earned by agent as secret profit 
the limitation begins te ran from the date tfii 
pcinoipal oomes to know that defendant has mada 
seocet profits. (Bcyi and SendoU, JJ.) Sisai^r 
LAb «, Jarhabi Hal. loa l.Ch 

83 A. Ii.J. «I=1.1.R. 1927 AUr^t 
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LIMITATION ACT (1908). Art. 91~AlieiifttioB by 
widow. 

— Art. 91— Alienation by widow. 

Void sale — Suit to set aside. 

Where the alienation was by a Hindu widow of 
an unrecognised portion of a bhag and the rever* 
sioner sued to have the same set aside after the 
lifetime of the widow, 

Held, that the alienation being void ab initio 
limitation commenced from the date of the sale- 
deed and the suit was barred whether Art. 91 or 
Art. 120 applied to the case. {Marten, C.J . and 
Patkar, J,). Shankarbhai v. BAi SBIV. 

32 Bom. L.R. 1013. 

- In the case of a reversioner it is not essen- 
tial for him to set aside any alienation by the 
widow ; bub ho can sue to enforce his right as 
reversioner without setting aside the alienation 
within the period prescribed by the Limitation 
Act after the death of the widow. 83 Cal. 257; 
31 Bom. 1; and 84 Cal. 829, Foil, (Shah, Ag. C.J. and 
FaxocelU J-)- Hanamgowda Shidqowda Patil 
V. IBQOWDA SHIVGOWDA PATIL. 84 1. C. 375 = 

26 Bom. L.R. 329=48 Boro. 655 = 

A.I.R. 1925 Bom. 9. 

Adopted son may enforce his right to pro- 
perty alienated by widow; (adoptive mother) prior 
to adoption, without setting aside the transfer. 
{Shah, Ag. C.J. and Fawcett, J.). HanamgOWDA 
SHIDGOWDA PATIIi V. IRGOWDA SHIVGOWDA 
PATIL. 85 I. C. 375=26 Bom. L. R. 829= 

58 Bom. 695= A. I. R. 1925 Bom. 9. 

—Apt. 91--Applicability. 

Where the document is void. 

Whore a guardian sells immovable property 
belonging to a minor without the sanction of the 
Court and subsequently executes a second sale 
with the permission of the Court the later trans- 
feree oan sue for possession outright and need not 
expressly sue to have the first sale set aside. To 
such a oase Art. 120 and not Art. 91 of the Limita- 
tion Aot, will apply. (5. K. Ghnse. J.). NaQENDEA 
NATH GHOSE V. MOHINI MOHAN BOSE. 

35 C.W,N. 958. 

-Where plaintiff is not a party to the instru- 
ment. . , . 

Article 91 applies to parties to the instru- 
ment which is sought to be cancelled and set 
aside, and has no application to a oase where an 
alienation by an unauthorized person is attacked 
by the next reversioner or the successor-in-office 
of a mahant of a religious institution. {Tek Chand 
and Hilton, JJ.). MATHRA DAS v.GOPAL NATH. 

11 L.L.J. 593= A. I. R. 1929 Lah. 816. 

-Where the deed was a sham transaction. 

A suit for a declaration that a transaction 
embodied in a particular deed was froin the very 
inception a sham transaction is to be distinguish- 
ed from a suit for oancollation of the deed. The 
former kind of suit does not fall within tho pur- 
view of Art. 91, Soh 2, Limitation Aot. A. 1. R. 
1924 Bom. 174 and 35 Cal. 551, Foil. {Sulaiman 
and Kendall, JJ.), l^lD. Nazir v. Mt. Zulaikah. 

109 I.C. 95=50 All. 510=26 A.L.J. 289 = 

A.I.R. 1928 All. 267. 
—A suit to sot aside a document which is void- 
able is governed by Art. 91. 41 M. L. J, 474 and 
15 Cal. (P. 0.). Ref. on {Devadoss, J.), Venkat 
Rama AIYAR V. KBIflHNAM'VfAL. 99 I.C. 571 = 

38 M.L.T. (H O.) 1 = 29 M.L.W. 550 = 
A. I. R. 1927 Mad. 299=92 M L J. 20. 
■ • Where plaintiff is not a party to the instru- 

ment. 


LIMITATION AOT (1908), Art. 91-Oo iharepa. 

I Where the plaintiff in a suit for possession of 
property sold in execution of a decree was the 
; original owner of the property and was not a party 

I to the decree under which the sale took place nor 

a representative of any of the parties and was con- 
sequently in a position to ignore the sale al- 
together, 

Held, Art. 12 has no application and the suit 
falls under Art. 144. Article 91 also is not applica- 
ble, as it provides for the oanoellation or setting, 
aside of an instrument not otherwise provided for 
and it binds only the parties to the instrument 
and not strangers. 15 P.R. 1912. {Scotl^Smith, J.) 

AziM KHAN V. Karim. 7i I. c. 822= 

A.I.R. 1925Lah. 396, 

Article 91 oan only be applied when the- 

plaintiff has been himself or through his predeoes- 
sor-in-interest a party to the instrument assailed’ 
{Pratt and Duekioorth, JJ.). Ml SON MA Khaing 
Shwe BA. 75 I.C. 165=1 Bar. L.J. 106= 

A. 1. R. 1923 Rang. 82» 

Article 91 Is restricted to a suit between the 

parties to the instrument or their successors-in- 
interest and a plaintiff is not bound to set aside 
an instrument not executed by himself or by his 
predecesBor-in title, [Drake-Brockman, J.C.). KUNJ- 
LAL V. CHANDAB SiNGH. 65 I.C. 779= 

17 N.L.R. 169=A.I.R. 1921 Nag. 75, 
— Art. 91— Barden of proof. 

The onus is not on the defendant to prove- 
that the plaintiff’s knowledge arose more than 3- 
years before suit. 2 N.L.R. 98, Dissented from. 
{Sadasiva Aiyar and Spencer, JJ,), SBTHDPATHI 
AVEBGAL v.’KGPPUSWAMI AIYAE. 68 I.C. 392= 
1921 M.W.N. 722=A.I.R. 1921 Mad. 395= 

41 M.L.J. 575. 

— Art. 91— Comparison with Art. 126. 

— . The language of Art. 91 is almost identloah 
; which the description of a suit contemplated by 
i Art. 126 and though the objectives of the sultS' 
! specified in these Articles are different, the nature- 
! of the relief is the same, {Waeir Hasan, A.J.C,). 
Mt. Kaniz Pizza Bibi v. Datadin. 

90 1.0. 165=2 O.W.N. 650= 

! A.I.R. 1925 Ondh 678. 


—Art. 91— Oanoellation when onnecessary. 

— ■ —Where document « a sham transaction. 

Where a plaintiff sued for declaration of his 
title and injunction alleging in the plaint that the- 
settlement deed under which the defendant claim- 
ed was a sham and fictitious document under- 
which DO property was intended to pass, he Is not 
obliged to get the document set aside, before be- 
coming entitled to the other reliefs. {Curgenven, 
J ) KRI8HNA9AMI AYYANGAB V. KUPPU AMMAL. 

' 420 I.C. 378=30 M.L W. 796= 

A I R. 1929 Haf 576. 
j, person who is entitled to possession of 
property need not as a preliminary to that set- 
aside a document which may have been executed 
bv somebody else in order to defeat his title. 
{Das and Ross, JJ.\ JAI NABAYAN PANDB p. 
KiseUN DDTTA MlSRA. 78 I. 0. ’93-3 Pj^. 978 

3 Pat. L.T. 881=Z_Pat. L;F.306- 


Art. 61— Co-sharers. ^ 

■Lease by Lambardar—Sust to set asxde. 


The position of a Lambardar with 
his CO- sharer in the matter of lotting out vacant 
nd cannot well be put higher than that of ^ 
annger of the joint property of a Hindu 
d therefore a suit by a oo-sbarer for a deolara 
that a lease granted by a Lambardar ifr 
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lilHITATlON lOT (1906), Art. 91— Deoree. 

iBTAlid flgaiDst him is within time if brought 
within 12 ^eare of the date on whioh the ezeontion 
of the lease became known to the oo'sharer on the 
piinoiple that a suit for declaration of a right 
oannot be held to be barred so long as the right to 
the property in respect of which declaration is 
sought is a subsisting right. [Drake- Brockman, 
J 0.). KUHJILAL V. CHANDAR8TNOH. 64 I.C. 775 = 

17 N.L.R. 169= A.I.R. 1921 Nag. 74. 


—Art. 91— Decree. 

— — Where it is based on an award. 

An award is an instrument within the meaning 
of Art. 91 and the plaintiS oannot impeach the 
decree incorporoting the award unless he can show 
that a suit to set aside the award was brought 
within the period prescribed by Art. 91. (Shndi Lai, 
CJ. and Broadway, J.). Nidhan StNGHo. E. D. 
Sassoon & Co. lOO l.G. S96=28 P.L.R. 106= 

9 L.L.J. 191 = A.I.R. 1927 Lah. 172. 
Bet Das, J . — Where a person is prima facie, 
bound by a decree, he oannot by suing ostensibly 
for possession ignore tb e decree and evade the opera* 
ilon ef law ; and where such a decree is an im- 
pediment to the plaintiSs* way in obtainiog relief 
inoonsiatent with It, ho must bring his suit within 
the period presoribed by law for setting aside a 
deeree, {Dawson-MilUr, C.J., on difference between 
Das and Foster, JJ.). Hitbndba Sinqb v. 
Bameswab Singh. 88 1.0. 141=87 1. 0. 849= 
4 Pat. 510=6 P.L.T. 634=A.I.R. 1925 Pat. 625. 
— — Articles 95. 4i and 91 of the first Schedule to 
the Limitation Act do not apply to a suit to have 
a decree set aside but the article applicable would 
be 120. {Abdul Raoof and Marlineau, JJ.). JiTA 
Singh f>. MAN Singh. 62 1.0.794= 

79 P, L. R. 1921=2 Lab. 164=4 L. L. d. 211= 

A.I.R. 1922 Lah. 166. 


—Alt. 91— Interpretation. 

^Plaintiff*. 

The word plaintifi ** in Art. 91 has to be 
lead with the definition in S. 2 so as to include 
any person from or through whom a plaintiff de- 
liTea his right to sue. (Afarfen, C.J. and Patkatt J.), 

Shanhabbhai dajibhai V. Bhai Shiv. 

32 Bom. L. R. 1013= A.I.R. 1930 Bom. 545. 
—Art. 91— Joint Hindu family. 

— 'Where the deed is tioid ab initio. 

Article 91 does not apply where the plaintiff is 
not suing to cancel or set aside a sale deed of joint 
^tully property, exeouted by other members of his 
family but for a declaration that the 8ale*deed is 
void ab tnifto. The article applicable is 120 and 
the period of 6 years begins from the time when 
the plaintiff came to know of the sale-deed. (Dalai 
^ Simpson, A.J.Cs.). DWARKA PRASAD tJ. MT.« 
SAMDebi. 77 I. 0. 329=10 O.L.J. 880 = 

. 27 0.0. 140 = A.I.R. 1924 0Qdhl20. 

■— — — AZienofion by a manager — Saif to set aside. 

. Aauitto setaside an alienation by amanager of 
j^t Hindu family and for possession of the pro* 
P®rty is governed by Art. 144 and not by Arts. 44 

Limitation Act. 18 A. L. J. 94; 
Ft^hiAbdul Bdoo/anJ Abdul Qadir, 

•^0* Sunder o.shiaman. 68 1.0.781= 

^ A. I, R. 1922 Lah. 386. 

—Art. 91— Landlord and tenant. 

against transferee— Transfer widabls, 
hy the landlord against the transferee 
1^* * In O.P. who has taken poBsesslon of a 
IQ ezeoution of a deoree on a mortgage Toi* 
Inrtanoe of the landlord. Article' 91 Of 

SohednlevU inap^ 
9»lUUepQmd>trti{BrOT ia-hihdihg^n' ihe-tenaat^ 

D. D. VOL. m— 165 Ss 166 


LIHITATIOR ACT (1908), Art. 91 — Starting 
point. 

cannot be oanoelled by the landlord though it oan 
be declared void as against him. 84 Cal. 329 '(P.G.), 
Ref. to. {Mittra, A.J.C.). SfiTH SAGUNOHAND p. 
LaLA CBBABILABAM. 761.0.884= 

18 N.L.R. 11= A. I. R. 1922 Hag. 60. 

—Art. 91— Halabar Tarwad. 

To set aside sale by karnavan. 

A suit by the junior member of a Malabar tar* 
wed to recover possession of immovable property 
alienated by the Eamavatbi is governed by Art. 144 
and not by Art. 91. The faot that the Kamavathi 
purported to execute the document not only as 
Karnavathi, hot also as guardian of the minor 
plaintiffs, will not make either Art. 91 or Art. 44 
applicable to the suit. (Phillips and Venkatasubba 
Rao, JJ.). KAMNA PaNIEKAR 0. NANOBAN. 

78 I.C. 564=19 U.L.W. 395=84 H.L.T. 89= 
A. I. R. 1924 Had. 607=46 H.L.J. 340. 
— Art. 91— Minors. 

De facto guardian. 

Neither Art. 44 not Art. 91 applies to a suit to 
set aside alienations by a de facto guardian. The 
suit can be brought within the ordinary period of 
12 years. (Findlay, J.C.). Mahadeo v. SouAJI. 

99 I.C. 10S0 = A.I.R. 1927 Hag. 149. 
KncwledgeStarting poini. 

Where plaintiff and his guardian were perfectly 
aware of facts entitling them to setaside an award 
plaintiff must prove that be attained majority 
within 3 years of the suit. Limitation starts from 
date of the award and not the date when the Court 
refused to file it. {Lord Atkinson.) SlBEWOOD 
t>. Maung Sin. 89 1.0. 773=80 O.W.H. 829= 
6 Rang. 186=52 I. A. 266=6 L.R.P.0. 160= 

A.I.R. 1926 P.O. 216 (P.Q.). 
-Art. 91-“ Plaintiff.’* 

—"The word '* plaintiff “ in Art. 91 has to ho 
read with the definition in 8. 2 so as to include 
any person from or through whom a plaintiff 
derives his right to sue. (Afarfen, C.J. and Pat- 
kar, J.). SBANEABBBAI DAJIBHAI p. £AI BHIVB. 

32 Bom. L.B. 1013= A.I.R. 1930 Bom. 846. 
— Ant. 91— Retun of parohaie money. 

Starting point. 

Cause of action for deolatation by a vendee that 
the deed of conveyance Is either void or voidable 
at his instance and that he is therefore entitled to 
the return of the puiobase price arises when he 
comes to know of the alleged defects in his ven- 
dor's title. His claim in respect of the relief is 
statute-barred under Art. 91, If filed more thaii 
three years after such knowledge. (RupcAand, 
Ag. J.C.). SOBABJI MUNOHSBJIBILIiIMOBIA P. 
TABAOHAND QEANSBAMDA6. 

126 I.C. 737=1. I. R. 1980 Bind 66. 
—Art. 91— Bale by administrator. 

— A suit to set aside a sale by administrator 
under S. 90, Probate and Adminlettation Act, is 
governed by Art. 91 of the Limitation Act. (Heald 
and Cunlifff, JJ,). Ma Ein v. Ma Bwih. 

103 I. 0. 264=8 Rang. 266= 
A. 1. R. 1827 Rang. 186. 
—Art. 91— Starting point. 

—^The time from which the period begins to 
run In a suit to cancel an Instrument Is from the 
date when the faots entitling the plaintiff to have 
the inetrument oanoelled become knovm to Htrn. 
{Stuart, O.J. and Ifasa, J.), TiBBBDWAR DAT 
SOMBSHWAB DAT. 106 I.C. 903=4 O.V.H. 1116= 

A.I.R. 1987 OQdh 6M. 
Arttcle 91 of the Indian limitation' AoVno" 
rtdes a period of three years from dale wdn 
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LIMITATION ACT (1908), Art. 91 - SUrting 
point. ® 

the facts entitling the plaintiS to have the instru- 
ment cancelled or set aside become known to him. 
28 Mad. 349, Foil. (Kanhciiyn Lil and Mukgrji 
JJ.). MT. MAULANIu. MAULABAKSH. 

78 I.C. 222=46 All. 260=22 A.L.J. 149 = 
5 L.B.A. CiY. 104 = A.I.R. 1924 All. 370. 

Wliere knowledge is on the d(Ue of the deed. 

Where the plaintiS transferred certain proper- 
ties to a person whom he described as being 
his adopted son and subsequently brought a suit 
against that person for a declaration that the 
dead is void on the ground that there was no 
adoption at all. 

Held, that Art. 91 applied, that the essential 
fact which entitled the plaintiS to have the instru- 
ment cancelled was the fact that no adoption took 
place, that this fact was known to the plaintiS on 
the date of the deed itself, and that time ran 
against plaintiS from the date of the deed. [Rafique 
and Piqgott, JJ.). UDIT Narain SingHiu. Ran- 
DHIR Singh. 69 I. C. 971=20 A. L. J. 945 = 

43 All. 169=A.I.R. 1923 All. 58. 


—Art. 91— Salt for deolaratlon and possession. 

Document void. 


Article 91 applies to a suit to cancel or set aside 
an instrument not otherwise provided for. It does 
not apply to a suit for possession and a declara- 
tion that an instrument under which the defen* 
dant claims is void. (Das and Adami, JJ.). Mt. 
BIBI KANI ZAINAB V. 8YED MOBABAK HOSSAIN. 

72 I.O. 748=A.I.R. 1924 Pat. 284. 


— -Document void^Article does not apply— If 
voidable, article applies. 

Where a suit is brought for a declaration that 
certain instrument is absolutely void and inopera- 
tive as having been obtained by fraud and that 
plaintiff is entitled to the properties covered by 
the deed, the relief as to the deolaratlon of the 
deed as void, is superffuous and Art. 95 does 
not apply to the suit, but Art. 120 applies. 


Per Richardson, J.—lt a plaintiff oomes into 
Court to have a particular written instrument set 
aside or cancelled, then, prima facie Art. 91 is 
applicable whether the ground on which the claim 
is made is fraud or some other ground, 15 0. 58 
(P.C.) and 25 Bom. 337 (P.O.), Foil. 

A distinction however can be drawn between 
void and voidable instruments. Article 91 does not 
anply to instruments which ate void ab initio so 
arnot to require setting aside. When the instru- 
ment is voidable it is presumably valid, and 
binding on the plaintiff, until it is set aside, and 
anv further relief which may be sought depends 
on the removal of the instrument from the plwn* 
tiff’s path. In suoh a case Art. 91 applies. But 
if the faots alleged by the plaintiff raise a o«e 
that the instrument, whether executed by the 
plaintiff himself or by some third 
whom he claims, is null and void ab fn%tio, then 
Art 91 ceases to be applloablo and the oiroum- 
Bten^s may entitle the plaintiff t? the benefit of 
the longer period of limitation allowed by some 
other article such as Arts 120 or Art, 144. 

Where the plaintiff raises the 
English lawyers as non est factum, it he should 
succeed in establishing that plea, then the instru- 
ment In question would be altogether void. It 
would not require setting aside and the prayer to 
Bet It aside would be merely superfluoM, so that 
Art. 91 would be inapplicable, {Sandsrson, u.J . 


LIMITATION ACT (1908), Art, 91-Yoid deed. 

and Richardson, J.). SABAT OHDNDEB v. KANAi 

Lal. 70 I. C. 525=26 C.W.N. 479= 

A.I.R. 1921 Gal. 786. 

-Article 91 has no application to a case of this 

description, where a suit is brought for poesession 
and partition upon declaration that an inatramen 
under which the defendant claims is void. Case- 
law referred. 17 Bom. 341 (P.C.), Foil. (Hookerji 
and Panton, JJ.). NiBARAN CHANDRA v. Nibd- 
PANNA Debi. 69 I. c. 476 = 34 C.L J. 563= 

26 C.W.N. 517=A.I.R. 1921 Cal. 131. 
—Art. 91— Undue influence. 

Starting point. 

Where a suit is brought to get a deed cancelled 
on the ground of fraud and undue influence, the 
fact must be considered to have been known to the 
executant from the date of the deed and if brought 
more than three years from that date the suit 
cannot be maintained. 15 Cal. 58 (P.C.), Foil. 
(Gokaran Nath Misra J,). Ram Sumban w. Sarjoo 
PbASBAD. 114 I.C. 803=5 O.W.N. 1062= 

10 L.R.A. Rev 230=4 Lack 270= 

A.I.R. 1929 Oudh 67. 

A deed of gift obtained by undue influence is 

not void bat only voidable. Cause of action to set 
aside the deed does not arise only on the cessation 
of the undue influence, and the period begins when 
the faots entitling the plaintiff to set aside the 
gift becomes known to him. (Sadasiva Aiyar and 
Spencer, JJ.). SethUPATHI AVBBGAL v. KUPPD* 
SWAUI AIYAE. 68 I.O. 332=1921 M.W.N. 722= 

A.I.R. 1921 Had. 394=41 H.L.J. 474. 
—Art. 91-Yolddeed. 

Where a mortgagee under a power of sale, 

sells the property to one who is benami for himself 
the sale is void as there was really no two persons 
for the contract. Article 91 does not apply to the 
case as the sale neednot be set aside. {Fatocelt, J.). 

VallabhdasMulji u. Pranshankab nabbsb- 
SHANEAB. 113 I.C. 313=30 Bom. L.R. 1519= 

A.I.R. 1929 Bom. 24. 

Misrepresenlaiion. 

Where it is established that the plaintiff or his 
transferor was induced by defendant’s nxisrepre* 
sentation to execute a deed of gift of the property 
in question and he exeonted the same believing it 
to be a document of a different kind altogether, 
the transaction is void and not voidable only and 
Art. 91 has no application to plaintiff’s application 
for recovery of the property. 23 0. W. N. 93; 
35 Oal. 651, Foil.-, 42 Bom. 638, Ref.-, 39 Cal. 267. 
Dist. (Cuming and Pearson, JJ.). BRINDABAN 
MiSSBI 0. Dhbubachaban rot. 121 I.C. 404» 

4g,C.L.J. 540= A.I.R. 1929 Oal. 606. 
, Sha7n transaction. 

(Obiter.) Where a deed is null and void, there le 
no necessity for the party to come to Court 
promptly and have the deed actually cancelled or 
set aside. Where, however, a deed is good but is 
voidable and can be avoided at the option of the 
party aggrieved, he must come to Court within 
three years to have it set aside. (Sulaimanand 

Kendall, JJ.). Mohammad Nazis v. Mt. Zulai* 
KHA. 109 I.C. 84=80 All. 510=26 A.L.J- 289= 

A.I.R. 1928 All. 267. 

Huhammadan Law— Gift without possession 

— Starting point, 

Where a deed of gift Is executed by a person 
governed by the Muhammedan law and the posses- 
sion of the property comprised in the gift 
been delivered the gift would be void a6 wmo ^ 
no question of limitation will arise In suoh oiroaD^ 
stanoea. The tight of the plaintiff to impaaob auoft 
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LIUITATION act (1908), Art. 91-VilI. 

a gift oan only aoccue from the moment when by 
leceipt of possession the gift becomes operative by 
4aw. 6 All. 207, Foil. {Kinhaiy^ Lai and Mnkerji, 
JJX ilT. MOLANI V. MA.ULA BAKSH. 

76 1 0. 222=:46 All. 260^22 A.L.J. 149- 
5 L.R.A. 0i7. lOi^A. I. R. 1924 All. 370. 

—Art. 91— Will. 

_ gait for oanodliattOQ of Will is governed by 

Art, 120 and not Art. 91. 23 Gal, 1 (P. 0.), Foil . ; 
82 P.L.R. 1909, Re/. {Harrison and Dilip Singh, 
//.). PiBoz V. Sultan. 96 I.C. 835=s 

A.I.R. 1926 Lab. 63S. 

—Art. 92— Applleability. 

■■ ’Where the relief cognizable by Civil-.Gourl is to 
set aside document as forged. 

Plaintifi, an ex'proprietacy tenant, sued for a 
^eolaration that she had an ex*proprietary right in 
respect of the lands epeoifi«:d and that a registered 
deed of relinquishment dated the 19th Janaary, 
1918 was forged and was null and void and 
inefleotual as against her. The suit was brought 
more than three ‘years' after 19th January, 1916, 
Held, 80 far as the relief oonoetning the document 
was oonoerned, the suit was one for a declaration 
that the registered document was forged and as 
fluoh that relief clearly was barred uader Art. 92. 
Aasaming that the relief asking for a deolaration 
that the dooument was forged was not to suob an 
extent the principal relief in the case that the 
period of limitation provided for that relief would 
.govern the whole suit, still, so fat as the deolata- 
tion of plalntifi's right was oonoerned it was clearly 
a matter whioh must be determined in the 
Revenue Court by virtue of S« 167, Agra Tenancy 
Aot. {Boys and Kendall, JJ.). Mt. Mdbadan u. 
BAGHUNANDAN. 102 1. 0. 287s 

8 L.R.A. Re7. 133= A.I.R. 1927 AIL 826. 
—Art. 98— Will. 

‘litere mention of Will in written statement 
without anything done to obtain a dehlsion on its 
^binding ohaeaoter is not an attempt to enforce it. 
{Abdur Bahim and Oldfield, JJ,). D. Aghanna 
PANTULU V. D. SBBTHAMUA. 62 I.O. 931= 

A.I.R. 1921 Mad. 945=40 H.L J. S4S. 
-Art. 95— AppIloabUlty. 

- —Decree jeopardising title for the first time. 

Where title of a person is jeopardised for the first 
4ime by a decree in a suit such a person Is entitled 
to institute a suit lor deolaration that he is not 
hound by that decree and the article applicable to 
4Uoh a suit is 120 and the time begins to run from 
the date of the invasion of the title. 6 All. 289 and 
11 Bom. 119, Diet. {Sen and Niamatullah, JJ,), 
ABDUL AHAD U. OaHABl BAM. 123 I. C. 830= 

A.I.R. 1930 All. 420. 

' — Aztioles 95, 44 and 91 of the first Schedule to 
'the Limitation Aot do not apply to a suit to have a 
decree set aside but the article applicable would be 
120. (Abdul Baoof and Martineau, JJ.). JXTA 

Singh V. Man Singh. 621. G.79is 

2 Lab. 164=4 L.L.J. 211=79 P.L.R. 1921 = 

, ^ ^ A.I.R. 1922 Lab. 166. 

—Art. 95— Decree, what is. 

———“Oerliflcate of sale under Public Demands Be- 
■eovery Act. 

Where the plaintiff sued to recover possession 
first in their capacity as executors and secondly as 
ahebaits and it appeared that the defendants were 
an poBsession under a ceififioate of sale under the 
Public Demands Recovery Aot to which the plain* 
dins were not parties, 

Said, that the case being one where there was 
•Aai^deoEet in the o£ the plalnHfiSi the euit 


LIMITATION ACT (1908), Art. 99 — Starting 

point. 

was governed by Art. 95 of the Limitation Aot, 
iSuhrawardy and Costello, JJ.). KALiPBAgaNNA 
SlNHA t>. HABIPADA ghosb. 34 O.W.N. 801. 

— Art. 95 — Fraud by Officials of Bank. 

— ■ -'Otlier relief ’ is not ejusdem generis with 
' decree. ' 

Where the allegations of the plaintiff, a bank, 
clearly amount to an averment of fraud perpetrated 
by certain persons in collusion with its oflioial 
duty it was to bring it to the notice of the other 
officials of the bank that the sums sought to 
be drawn by them exceeded the amount to the 
credit of the depositor concerned and who for his 
own ends conoealed that information inducing the 
other officials of the bank to part with the money 
whioh they would not have otherwise paid, the 
case is governed by Art. 95, the mention of de- 
cree in the first part of the artioie not detracting 
in any way from the generality of the latter part 
thereof. 3 Gal. 504, Expl. and Foil. (Sen and 
Niatnatullah, JJ.). Bbnabbs Bane, Ltd. v. Ram 
P fiASAD. 124 I.C. 180= A.I.R. 1930 All. 573. 

— Art. 95— Fraud not proved. 

■The plaintiff sued for sale of a mortgaged 
property on foot of a registered mortgage. The 
property however, being a oultivatory holding and 
thus not being liable to sale, in his replication the 
plaintifi desired a monoy-deoree. There was a 
further plea of the plaintiff that the defendant had 
fraudulently represented the property to be alien- 
able property ; but no fraud was found to have 
been proved. 

Held, that the suit would have been governed by 
Alt. 95, Soh. 1 of the Limitation Aot only 
If the alleged fraud had been established, the 
proper Article applicable to iJia suit was Art. 
116, Soh. 1, of the Limitation Aot. 13 0. 0. 148, 
3 0. L. J. 593. Disf.; (1907) A. W. N. 103. Bef. 
{Dalai, A.J.C.). THAMMAN BINGH v. DALOHAND. 

67 I.C. 595=9 0 L.J. 171 = A.I.R. 1922 Oudh US. 
—Art. 95— Hindu family. 

' ■ —D ebt due to family, collected by one member 

after partition, 

Artioie 62 and not Art. 95 applies where one 
member of a family whioh has become divided 
collects a debt due to the family and keeps the 
amount and another member files a suit to recover 
his share. 6 Mad. 402; 25 M.L.J. 681; 32 Mad. 191 
and 37 Mad. 381, Foil. {Spencer and Bameaam, 
JJ,). RAMALAGU SBRVAI V. SOLAI SBBVAI. 

69 I.O. 274=1921 M.W.N. 939= 
A.I.R. 1921 Mad. 283=41 M.LJ. 274. 
—Art. 99— Sale under Tenancy Aot. 
—^-Applicability-^Chota Nagpur Tenancy Act. 
S.231. 

A suit for possession of land and the right to ask 
for a deolaration that a sale under the Ohota 
Nagpur Tenancy Aot has been fraudulently con- 
firmed is clearly not a suit uuder the Ohota Nagpur 
Tenancy Act. It is governed by Limitation Aot, 
Art. 95. It is true that the Aot in some oases 
takes away the right to sue for setting aside a sale, 
but it nowhere grants that right although to some 
extent it limits it. (Dutoson iiUler, O.J. and Fester 
J,). Rausshwab narain Singh v. mababi^ 
Prasad. 96 I.C. 629=6 Pat. 769=8 P.L.T. 124= 
1926P.H.Q.Q. 225=1.1.R. 1926 Put. 401. 
—Art. 95— Starting point. 

■ " W here a salt is brought to get a deed eau^ 
oelled on the ground of fraud and undue influenoo 
the fact must be oonsldered to have been known to 
the exeeutaut ftott the date of the deed and it 
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LIMITATION ACT (1908). Art. 95 — Starting ' 
point. 

brought more than three years from that date the 
suit cannot be maintained. 15 Cal. 58 (P. C.). Foil. 
(Ookarati Naih Misra, J.). Ram Sumaban v. 
Sabjoo Pebshad. 114 I.G. 806=4 Luck. 270= 

5 O.W.N. 1062 = 10 L R A. Rev. 230= 

A.l.R. 1929 Oudh 67. 

Onus o/ proof. 

When a plaintid sues to cancel or set aside an in- i 
strument setting out the facte which entitle him 
to have that iostrumont cancelled or set aside and 
alleging that those facts became known to him at 
a certain time, it is incumbent on a defendant who 
pleads that the suit is barred by time to allege 
and prove a knowledge prior to the period from 
which time begins to run. 2 N L.R. 98, Foil. 
(Kinkhede, A.J.C.). GUNABAI v. MOTILAL. 

89 I.G. 625= A.l.R. 1925 Nag. 398. 

— Art. 95— Suit by heirs. 

Per Das, J . — Ordinarily a decree obtained j 

against a person binds the hairs and if the decree , 
was obtained by fraud, the heirs must sue within 
the period prescribed by Art. 95 of the Limitation 
Act. (Dawson-Miller.C. J., on difference between 
Das and Foster, JJ.). Hitendba SiNGH v. 
Rameswab Singh. 88 I.G. 14l = 87 I. G. 849= , 
4 Pat. 510 = 6 P.L.T. 634= A.l.R. 1925 Pat. 625. ! 
— Art. 96— Hundl presented to wrong person. | 

^^—Presentment of hundi to wrong person who | 
accepted by mistake — Drawee discovering mistake i 
long afterwards — Notice to holder delayed beyond i 
reasonable time — Drawee is disentitled to sue. ' 
(Afacleod, C.J. and Coyajee, J.). Raghunath v. 
Imperial bank. 91 I.c. 342= 

50 Bom. 49=27 Bom. L.R. 1229 = 

A.l.R. 1926 Bom. 66. 

— Art. 96— Mistake in partition. 

Applicahiliiy. ' 

Where plaintifis were allotted an area at a parti- 
tion which fell short of what the plaintiSs were 
entitled to and the plaintiffs sued for a possession 
of an area equal to such shortage from a field 
which was omitted from the partition, 

Held that no relief on the ground of mistake 
such as is contemplated by Art. 96 is claimed and 
hence the Article does not apply. Article 96 is 
intended to apply to those cases in which the 
Courts are asked to relieve parties from the oonse 
quences of mistakes committed by them in the 
course of contractual transactions, and it is 
doubtful whether a suit for possession of immova- 
ble property or for a declaratory decree with res- 
pect to such property comes within the article. 
(Shurfi Lai, C. J. and Abdul Qadir, J.). Sheb v. 
PIARARam. 69 I.G.501= A.l.R. 1924 Lah. 324. 

-Applicability^Startiny point. 

Where in a partition a mortgage supposed by 
mistake by the parties to bo alive and valid was 
assigned to plaintiff : and plaintiff sued on the 
mortgage but both the Trial Court and the appel- 
late Court held tliat the money had already been 
paid off, 

Held, that Art. 96 applied to plaintiff’s suit for 
recovering the loss. (1883) P.J. 227 and 21 Bom. 333, 

But time began to run from the decree of the 
Trial Court and not that of the appellate Court. 

46 Cal. 070 (P.C.). Foli.; 11 All. 47 (P.O.). Disl. 
{ifacleod, C.J. and Fawcett. J.). MARTAND MAHA- 
DEV w. DHONDO MOBESHWAR. 61 I.C. 34= 

45 Bom. 582 = 28 Bom. L.R. 69= 
A.l.R. 1981 Bom. 181. 


LIMITATION ACT (1908), Art. 95-Moaey palA 
under mistake. 

— Art. 96— Mistake of fact. 

Pre-emption money— Payment by mistaJee to 

one of several vendees— Suit for recovery— Startinc 
point. ^ 

The plaintiff impleaded in the pre emptioa suit 
one of the vendees, who realised the entire pre- 
emption money, under a mistake of fact that he 
alone was the vendee, and the pre-emptor's claim 
for mutation after formal possession was resisted 
by the rest of the vendees on the gro'ond that they 
were not impleaded in the preemption suit; on 
the suit of the pre-emptor for the possession of the 
property released in favour of the vendees not im- 
pleaded in the pre-emption suit or in the alternativs 
for the proportionate refund of the consideration, 
Held, the cause of action arose when the pie* 
emptor’s claim for mutation was resisted, i.e., 
when the consideration failed or when the mistake 
of fact was discovered. 24 Mad. 27, Bef. [Kanhaiya 
Lai. J.). Ram Bali Singh v. Shiam Sundbb 
Hisir. A.l.R. 1922 All. 475. 

—Art 96— Mistake of law. 

Where a mistake is a pure mistake of law la 

British India and not a mistake bearing upon the 
private or special right of the person and where sued 
mistake results in the payment by one person to 
another making it inequitable that the payee shonlh 
retain the money, such aimistake is no ground of 
relief within S 72, Contract Act, or Limitation 
Act. Art. 96; (1867) 2 H. L. 14i<; (1896) 2 Ch. 369; 
(1889) 69 L. T. 636 ; (1910) 101 L. T. 741; 

(1854) 5 De G. M. and 6. 76; (1876) 3 Ch. D. 851, 
Cons.; (1873) 6 H. L. 223 and 21 C.W N. 404, List.; 
(1928) M. W. N. 232, Expl. and Dfss. from. 
(Ramesam and Jackson, JJ.). A. M. APPAVOO 
Ohettiar n, S. I. Ry. Co. 114 1.0.858= 

28 M.L.W. 591 = 1928 M..W.N. 385= 
A.l.R. 1929 Had. 177=56 M.L.J. 269. 
— Art. 96— Mistake or concealment of fact. 


Sfar fin J point. 

A sold bales of cloth to B. B sold the same to C 
and C to D. D found that the bales contained less 
number of pieces than paid for. Intermediate 
sellers and purchasers did not know that the con* 
tents were short. 

Held, that D's suit against C for price of short- 
age will be governed by Art. 96 and time began to 
run when D knew the mistake; because in all oases 
where something turns upon a mistake or conceal- 
ment of fact by the fraud or deceit of the other 
side, the time from which limitation must be 
taken to run is always the time when it was 
brought to the plaintiff's knowledge that there had 
been a mistake or a fraud. (Coutts-Troiter , C. J. 
and Fris^mon, J.). RAMTAH & Co . v. SADASIVA 
MUDALIAB. 91 I.G. 151 = 48 Had. 925= 

22 M.L.W. 341 = 1925 M.W.N. 688= 
A.l.R. 1925 Mad. 1255=43 M.L.J. 238. 
—Art. 96 -Honey paid under mistake. 


— Starlinfj point. 

rtiole 96 should be preferred to Art. 62 in a 
J to recover money paid by the plaintiff to the 
mdant by mistake in excess of the amount 
klly due. In cases where the relief is based oiv 
take the period of limitation should run 
time when the mistake was first discovetod 
1 if some other article in the Limitation Act, 
aid be wide enough to include the cause of 
on. {Dawson Miller, C. J. and FosUr, J.). 
•A LAL das O. STED MINUDDIN MiBZA. 

93 I.C. 129=7 P. L. T. 431=4 Pat. «8— 
1925 P. H. C. 0. 345=A.I.R. 1925 Pat. 768^ 
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filHlXATIOH &0T (1908). Art. 96— Honey paid 
ander void agreement. 

— Art. 66— Honey paid under Yold agreement* 

Starling point. 

The period of limitation for a suit for refund of 
advance paid under a void agreement is three years 
irom the date when the agreement is disoovered to 
he void and ordinarily the time from which limi- 
tation wiil start is the date of the agreement in 
the absence of epeciai oiroumstancea. When the 
agreement is one. forbidden by law. the plaintiff 
must be deemed to have been aware of the fact 
when he entered into it. {Phillips, J.). AUMAN- 
OHI AUEYAPBABHAKARA RAU V. GUUMUDU 
SANYAsr. 88 I.O. 957=1925 M.W.N. 400= 

A. LB. 1925 Had. 889=48 H.L.J. 598. 

— Art. 96— Scope. 

— Mutual mislahe. 

Article 96 is limited in its application to cases 
of mistake committed in transaotions arising in 
the course of relations which ate more or less con* 
tractual in character and the Article in any event 
has no application to a ease where there is no 
qnsslion of mistake ou the part of the plaintiff. 
{Orsaves and Mukerji, JJ,). PaNNA LAL GhoSH v. 
Adjat Goal Co. 101 I. C. 82=31 C.W.N. 82= 

A.I.R. 1927 Gal. 117. 

■^Ark. 97— Agreement to record satisfaction. 

— on failnre— Starting point. 

Where mortgagor jndgment^dehtor paid deoretal 
-debt to the oo'paroeners of decree-holder who re- 
presented that on partition the decree fell to their 
Bhare, and where the decree-holder opposed the 
Application to certify payment and the judgment* 
debtor paid the amount again to set aside the 
sale, 

Sold, that judgment-debtor's cause of action for 
refund aooiued on refusal of Court to reoord satis* 
faotlon. A.I.R. 1923 Mad. 46, iJisf.; 46 Cal. 670, 
foil. {itTadhavan ifair, J.), H. GHALLAPPA t>. J. 
€bbnnayya. 86 I.O. 378= A.I.R. 1929 Had. 1049. 
— Art. 97— Applloabillty. 

Mortgage not act^ upon— Suit to recover debt. 

Where it appeared that the mortgage-deed had 
never been given effect to and the mortgagee sued to 
recover his debt, 

Seld, that Arts. 116 and 132 applied and limita* 
tion oommenoed from the date of first default, 
3eld, further that Art. 97 could not be applied 
w the case so as to compute the period of limita- 
tion from the date when the mortgage was declared 
ineffective by Court. {Bhide and Currie, JJ.). 

Sahib Singh v. Ggroial Sinqh, 

_ . , A.I R. 1930 Lah. 993. 

""Art. 97— Aaotion-parohasor’s sulk. 

— Suit to recover purchase*money on setting aside 

Where after an auction sale the judgmeiit*deb- 

tor is deolarad to have no saleable interest in the 
property sold by a decree of Court, limitation for 
a suit to recover puichase-money begins from the 
*date of such a deoree and not from the date when 
purchaser was deprived of the possession of pro* 
^rty purchased. 40 Oal. 187 and 46 Cal. 676 
(P.O.), Foil. 

Quaere, whether Limitation Act, Art. 07 applies 
to such a suit. {Greaves and B.B, Qhose, JJ,). 

Bweaj Boybd V. Baja buoy Sinba Dudhoeia. 

91 1.0. 766=80 O.W.H. TO^A.I.R. 1926 Qal. 297. 

—Art. 97~DlipoaBeiilon from past of property. 

• Under a compromise whloh was incorporated 

in a deoree at Court, the plaintiffs were to become 
the ownen of oertidn pazoels of property on pay* 
ment of a sum of men^ to the defendant. They 


LIMITATIOR ACT (1908), Art. 97— Hortgage, 

paid this money bat on the 24th July, 1919, they 
were dispossessed from part of the property? the 
plaintiffs sued to recover the money they paid for 
the property in suit alleging that the existing con- 
sideration failed within the meaning of Art. 97 of 

the Indian Limitation Act, 

Held, that the plaintiffs being in possession of 
some portion of the property tcansferred to them 
by the defendant under the oompromise, there was 
no failure of oonsideration within Art. 97. {Waeir 
Hasan, J.C.), KARIM BUX v. ABDUL WAHID 

Khan. 80 I.O. 81= 11 O.L J. 328= 

27 0.0. 348= A.I.R. 1924 Oudh 377. 
—Art. 97— Earnest money. 

- . Limitation for suit for tatutn of earnest 
money runs from the dismissal of suit for speolflo 
performance of a contract. 25 All. 618; 3L All. 68, 
Foil. {Lindsay, J.). MUNNI BABU t>. KOBE KANTA 
Singh. 72 I.C. 86=21 A.L.J. 265=45 All. 378= 
4 L.R.A. CiY. 176=A.I.R. 1923 All. 321. 

—Art. 97— Interpretation. 

■ 'It is d teasoQdble consktQotiou of too word Is 
discovered to bo void" in S. 65 to hold that they 
apply to a case where an agreement whioh was not 
prxma facie void in its entirety, though it might 
be void in part, is declared by the Gourls to be 
void and any money paid under such an agreement 
is money paid under an existing oonsideration 
whioh afterwards fails and in auoh a case time 
runs only from the date of the failure of the con- 
sideration. {Heald and Builedge, JJ ). MAUNG 
KYI Oa V. Maong KYAW ZAN. 93 I.C. 119= 
4 Bur. L.J. 197= A. i. R. 1926 Rang, 7. 
—Art. 97— Lease. 

Aotion for breach of daty declared by Se 108 
of Transfer of Property Aot, is regulated by Art. 
116 and not by Art. 97. (i)as and Seroope, JJ.)» 
NABINCHANOBA GaNGULI V. MUNSHI MANDBS. 

101 I.C. 7(17=6 Pat. 606=8 P.L.T. 590= 

A.I.R. 1927 Pat. 248. 

—Art. 97— Honey paid for releasing debt. 

■Where the debtor of an insolvent paid money 
to the auotion-pnrohasei of the debt and subse- 
quently the Reoeiver in Insolvency recovered the 
amount over again from him, and he thereupon 
brought a suit against the auction-purohaser to 
whom he had paid the money, 

Held, that the suit is governed by either Art. 97 
or 120 and not by Act. 29 or 62, Art. 29 not being 
appUoable as there is no wrongful eeiauie of mov- 
able property under legal process. (Broadtoap and 
WUberforee, JJ.). BALKISHBN DAS V. DBVI SARAH. 
62 1. 0. 929=4 L.L.J. 164= A.I.R. 1922 Lah. 103. 

—Art. 97— Mortgage. 

——Decree and sale— Suit to set aside— Suit to 
recover consideration. 

In a suit ou mortgage, mortgagor, admitted the 
loan and deoree was passed. The property wsia 
sold in ezeoution and was ultimately purohased 
by mortgagee. A suit was then filed by a person 
olaiming the property and alleging that the mort- 
gage was not binding on him. Hia suit was decreed 
and the mortgagee was dispossessed. The mort- 
gagee then sued for the amount of consideration. 

Held, that cause of aotion arose on the day tha 
suit ohailenging the mortgage was decreed and tiia. 
mortgagee was dispossessed. (Lord Darliny.) MA. 
HNIT V. PATIMA BIBI. 101 1.0. 414= 

6 Rang. 283=64 1.l. 146=29 Bom. L. R. 863 = 
31 O.W.N. 830=4 O.W.N. 617=1927 1I.V.H. 489» 
26 H.Ei.W. 429=28 A.L.J. 018=46 Q.L.J. 844= 

•9 P.L.T.21=AXR. 1927 P.a 99= 

62 H.Ii.4. 610 (P. 0 .V 1 
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LIMITATION ACT (1908), Art. 97-HoFtgage. 

Where a house was mortgaged while under 

attachment, a suit by mortgagee to enforce the 
personal security is governed by Art. 67, the mort- 
gage being void altogether. Article 97 does not 
apply to such a case. {Shadi Lai, J.). Ghdlam 
Murtaza V. Fazal Ilahi Khan. 

27 P. L. R. 801=A. I. R. 1927 Lah. 101. 
Even though a mortgage is void, if the mort- 
gagee got poBsession, it should be held that he 
had an existing consideration for his mortgage and 
it would only fail when the mortgagee was finally 
dispossessed. 8 O.L.J, 81, Disi. {Dalai, J.C.). RAM 
Haraeh V. Salik Ram. 89 I.c. 332= 

A. I. R. 1926 Oadh 19. 
Alternative personal relief. 

Where the manager of a Hindu joint family 
mortgages the family property for purposes not 
recognised by the law, the mortgage is void in toto 
and ah initio. There is no question of the security 
failing at a subsequent date. Therefore where in a 
suit on such mortgage the plaintifi prays for an 
alternative relief that if the property is not liable, 
he must be given a personal decree against the 
assets of the mortgagor. Art. 116 and not Art. 97 
applies. 27 Cal. 762, Foil.', 19 Cal. 123 (P.C.). 
{Daniels and Wazir Hasan, A.J.Cs.). Gajadhab 
BAKHSH V. Gaubi SANKAB. 61 I.c. 205= 

8 O.L.J. 81 = A.I.R. 1921 Ondh 47. 

— Art. 97— Refund of purohaae-money. 

——If there is covenant express or implied 
indemnifying party suffering against loss caused by 
defect in title of the executant of document Art. 116 
applies, otherwise Art. 97. Such covenant 
may be express or implied. {Dalai, J.). Bageswar 
Tbwari V. Bikbamajit Singh. 

A.I.R. 1930 All. 785. 

-Contract of sale beco7}iing impossible of perfor- 

mance^Starting point. 

In a certain contract for the sale of property the 
vendor was to satisfy certain conditions before 
completion of the contract, but no time was 
specified for it. The vendor mortgaged the pro- 
perty to another and afterwards it was sold in 
satisfaction of that mortgage. The purchaser then 
sued for recovery of deposit money. 

Held, that the purchaser need not have sued 
within a reasonable time. It was Art. 97 and not 
60 nor 115, that governed suoh a case, and time 
was to be counted since when the property was 
sold in satisfaction of the mortgage because it was, 
then that the contract, having become impossible 
of performance ended. {Bankin, C.J. a^id B. B. 
ahose.J.). J. C. GALSTAUN v. SAHABZADT MA- 
UOODi. 117 I.C. 700 = 33 C.W.N. 113= 

86Cal. 455= A.I.R. 1929 Cal. 216. 
No title in vendor— Starting point. 

A plaintiff purchased some property. There had 
been a previous deed of gift but the deed of trans- 
fer recited that it was a nullity, which meant 
that the vendor was able togivoa good title, but 
it turned out that he was not. The plaintiff filed 
a suit for possession and succeeded in the lower 
Court but on .appeal he lost his suit. 

Held, that Art. 97 applied and that the three 
years’ period began to run from the date of the 
failure of the suit. 19 Cal. 123 (P.O.). W. (TTafaJi 
and Banerji, JJ.). MUNNA LAL v. Mt. NANHI 

103 I.C. 385= A.I.R. 1927 All. 756. 
Failure of title in vendor— Starting point. 

When after payment of the purchase money to 
the vendor, the vendor was unable to give title and 
the purehaser found himself unable to obtain 

poBsesslon. 


LIMITATION ACT (1908), At*. 97-Refond of 
paroha6e*money. 

Held that from the time when he found himself' 
unable to obtain possession, he had a right to sue 
for his purchase money upon a failure of considera- 
tion and that the case fell within Art. 97 and that 
in any case it must fall either within Art. 97 or 62 
19 Cal. 128 (P.C.) and 80 All. 402 and 88 Mad. 1171, 
Foil. {Walsh and Iqbal Ahmad, JJ.). KUNDAN 
LAL u. BISHESHAB Dayal. 103 I. 0. 168= 

25 A.L.J. 841 = A.IJl. 1927 All. 734. 

' Sale set aside on condition of payment— Suit 
for balance — Starting point. 

Plaintiffs purchased a certain property from a 
Hindu father and the sale was subsequently can- 
celled in a suit by the sons to set it aside on their 
depositing a certain sum in Court. Plaintiffs sued> 
the sons of vendor, lor the balance of the purchase 
money. 

Held, that the suit is not barred by the prluoi- 
ples of res judicata as money paid to the father aa 
consideration for the sale at the time of the sale 
cannot be regarded as a debt of the father nntil the 
sale had been set aside and the right of the vendee 
to get back the sale consideration from the father 
has accrued. And that the decree in the son's snlt 
became operative only at the date of deposit and 
the period of limitation under Art. 97 would run 
from that date and not from the date of the passing 
of the decree. 89 All. 485, Foil. {Dalai and Pul* 
Ian, JJ.). Raghdnath Prasad v. Ram Bharosb. 

100 I.c. 745= A.I.R. 1927 All. 421. 

Where an alienation was made by a purcha- 
ser from a widow pending declaratory suit against 
the alienation by the reversioners, and in the sale- 
deed the alienor expressly stipulated for refund of 
purohase-money and damages and the reversioners 
got the declaration sought for and long afterwards 
when the widow died, tiiey sued and recovered* 
possession of the properties. 

Held, that Art. 97 did not apply and that limi- 
tation did not commence to run till the vendees 
were actually dispossessed and from the date of 
dispossession the suit was admittedly within time. 
{Broadway, Ag.C.J. and Bhide, J.). MT.GOPAlj DAr 
V. DHANNA MAD. 106 I.C. 804=9 L.L.J. 468= 

A. I. R. 1927 Lah. 570. 

' Where the transferee of a service inam who- 
is dispossessed by the vendor’s successor'in-offioe, 
sues for recovery of the purchase money, Art. 97 
applies to the suit, such transfer not being ab initio- 
void but being valid during the continuance in- 
offioe of tbe vendor. {Devadoss, J.). A. VBNKANNA 

t). p. chinna appald. 

22 M.L.W. 126=1925 M W.N.lOl* 
A. I. R. 1925 Mad. 749 = 48 M.L.J^ 217. 

-Failure of title in vendor— Dispossession*** 

Starling point. 

Where actual possession of the property purchas- 
ed had been given and been enjoyed for a number 
of years, and thereafter the sale is set aside by a 
decree for want of title in tbe vendor, and the pur- 
chaser is dispossessed, the starting point of limi- 
tation for a suit for refund of tbe purchase money 
must be (at all events in the case of a sale not aty 
initio void but only voidable) the date of dispoa- 
aesaion and not the date of the decree. 46 Oal. 670^ 
Disf. {Ayling andOdgers, JJ.). H.K.V. SANKABA 

YARIYABU. K. KALATHIL UMMAB. 

70 I. C. 787 = 16 M-L.W. 684— 

1922 M.W.H. 634=32 1I.L.T 3=« Mad. 40= 
A.I.R. 1938 Mad. 46=48 M.L.J. 72k. 
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LIMITATIOH ACT (1908), Art. 97— Befwid of 

paroh&80‘inoiiey. 

— VendM subsequentlif ousUd by third party — 

Appli^a^ityStarting point. 

Plaintifie bought land under a registered deed 
and were put In possesaion. The land wae leased 
to a tenant who aubsequently set up hie own title ' 
to the land and hie claim was also embodied in a 
final decree of the Court, Plaintifia then filed a 
suit against their vendor for the recovery of the 
porobaae money, eto., 

Sold, that Art, 116 and not 97 applied and time 
began to run only when the tenant obtained the 
decree supporting his own title to the land. 

A distinction should be made between oases 
where from the inception the vendor had no title 
to convey and the vendee has not been put in pos- 
session of the property, and other oases where the 
sale is only voidable on the objeotion of third 
parties and possession is taken under the sale. It 
is only in the first class of oases that the starting 
point of limitation will be the date of sale. Case- 
law discussed. (MacUod, C.J. and Fawcett, J.). 
Mdltanmal JATABAM V . Budbumal Seval* 
GBAND. 61 1.O. 70=46 Bom. 956= 

23 Bom. li.R. 326=A.1.R. 1921 Bom. 232. 
Starting point. 

A sale-deed contained a clause that if the minor 
nephew of the vendor on attaining majority raised 
any objection to the sale of his share the vendor 
wonld make over to the vendee an equal area out 
of his own land. Mntation of the minor’s share of 
the land was refused in 1907; plalntiS sned for de* 
olaxation that he was owner of the whole land pur- 
chased by him. His suit was dismiesed, so far as 
the minor's share was conoerned, in 1911. In 1917 
the minor, having attained majority mortgaged his 
share to one O, who dispossessed the plaintiff from 
the land in 1919. Plaintifi brought a snit to en- 
force the indemnity clause oontained in bis deed of 
sale in the alternative for Rs. 1,000 being the value 
of the minor's share. 

As regards the claim for recovery of the pur- 
chase money, it was governed either by Art. 62 or 
97 of the Limitation Aot. If the olalm was govern- 
ed by Art. 62 it was barred by time inaemuoh as 
limitation began to run from the date of the sale. 
If the olaim was governed by Art. 97, it was equally 
barred by time, inasmuch as limitation began to 
run when the plaintiff's title was first denied in 
1907 or at the latest when It was deolared in 1911 
tbat he had no title, lifartineau, J.). TAPAI MAL 
V . JhANDOO. 62 1.0. 938 (Lah.). 

—Art. 97— Relinquishment of rights. 

Failure of deed to take effect-^Claim for refund 

of price. 

The plaintifi paid a sum of money to the defen- 
dants for the oonsideration of the defendant relin- 
quishing certain rights. The deed of relinquish- 
ment Bubsequently failed because the defendants' 
sons sued for a declaration that the deed was in- 
valid and snoceeded. A suit having been brought 
for reoovery of money paid, 

Held, that the suit was governed by Art. 62 or 97 
and not by Art. 116 of the Limitation Aot. (Dalai, 
/.). BAGESHWAB TBWABI V. BIKBAMAJIT STNGH. 

1930 A.L.J. 1112= A.l.R. 1930 All. 788. 
—Art. 97— 8alo for* debt due. 

Suit for refund of purchase money. 

Where a person la entitled to sue lot speoifio 
performanoe he can also sue for risfufid df'^niUhase 
money whether It has been paid in oaeh or set ofi 
against debts, due by the seller; The starting 
point In suoli^oases is from the date of payment .or 


LUnTATIOll AOT (1908), Art. 99 — Co-lhaiCT 

paying reTenne. 
set-off and Art. 97 applies to the case. (Mlaimp 
Kin, J.). MACNG AUNG BA v. MAUNG AUNG PO. 

70I.C. 121 = = 11 L.B.R. 137* 

1 Bur.L.J. 198= A.l.R. 1923 Rang. 87. 

— Art. 97— Starting point. 

Breach of cot t nant for title. 

Held, that assuming Art. 97 will apply to a sifit 
by a vendor for recovering damages on the breaoli 
of covenant for title, limitation will commence to 
mn from the date of the total failure of oonsideTa- 
tioo, namely, the date on which the plaintifi was 
aotnally dispossessed by the third person. (iSulai* 
mon, J.). Mahomed 8iddi2«. Muhammad Nub. 
124 1.0. 185=1930 A.L.J. 653= A.l.R. 1930 All. 771. 

— Presentation of appeal. 

Under the Indian Law and procedure an original 
decree is nob suspended by presentation of an 
appeal not is its operation interrupted where the 
decree on appeal is one of dismissal and, therefoiei 
the time from which the period of limitation 
ought to be counted is the date of the decree of the 
first Court. A. I. R. 1918 P. 0. 161, FoU, and 
42 Mad. 507, Disl. (Afohiuddin, MUUn. 

Gampat. 109 l.C. 457=A.1.R. 1926 Nag. 13i. 

Per Spsncsr, J— Lessee ox purchaser who gets 
possession on the strength of a registered oontraot 
and is subsequently evicted for want of title In 
bis lessor or vendor has six years from the date of 
hie dispossession under Art. 116 to sue for damages 
for breach of the title for quiet enjoyment; but if 
from the inception the vendor had no title to 
convey and the vendee never gets possession, the 
starting point of limitation is the date of the sale. 
Where under a sale-deed the purohaser paid certain 
sums of money to , the secured oreditora of the 
vendorand when the vendor failed to make good 
title, he sued for recovery of the sums eo paid, 
more than S years afterpayment and after losing 
possession. 

Held, that whether Art. 97 or 62 applied the 
suit was barred. {Spencer and Deoadoss^ JJ.). 
GOPAIjA IYENGAB V. Mummaohi Beddiab. 

74 1.0. 416=17 H.L.V. 254= 
A.l.R. 1928 Had. 392. 

^^—Presentation of appeal. 

Where owing to the defective title of the vendor 
the vendee is ‘dispossessed under a decree, the limi- 
tation for suit for damages for bieaoh of covenant 
begins from the date of the deoree, although there 
is appeal and eeoond appeal from the deoree. 
(Abdur Bahim, Offg.C.f. and Phillips, /.). MUBAM- 
MAD ALI BHSBIF 0. BUDHABAJU Yenkatapatx 
Raju. 60 l.G. 935=11 M.L.W. 537= 

27 M.L.T. 304=39 M.L.J. 149. 
—Art. 97— Suspension of limitation. 

f reMnlation of appeal. 

Per Spencer and Devadoei, JJ , — When an appeal 
to superior Court only results in the deoree appeal- 
ed against being oonfirmed, in India thero is no 
interruption in running of time oaloulated from 
the date of the original deoree. (SjMncer and DeiMf 
does, JJ.). GOPALA lYBNGAB 0 . MUMMAOHI RED- 

blAB. 74 1.0. 416=17 M.L.W. A94- 

A.I.R. 1993 Had. 399. 

—Art. 99— Oo-iharer paying roTunne. 

—One oo-shaierpaying the Government Tav»> 
nue for whole estate in order to save the estate 
from being sold is entitled to dontribntion ' but 
there is no obairge oieated in hU« favour ovet the 
property ol the defaulting' oo-ihbter, Artlele 99 
Xilmiiatlon Aot, and not Attf 189 will ooaBeqnanil^ 
be applicable,: The eaie 'beara^ no nnalc^gy to the 



2639 


DECENNIAL DIGEST, 1921—1930. 


2640 


LIMITATION ACT (1908), Art. 99— Joint dooree. 

salvage lien as the very essence of salvage seivioe 
is that it must be voluntary, {English and Indian 
case-law discussed.) (Rosa and Fail Ali, JJ.). 

Bhubaneshwabi Kdbb tj. Mamib Khan. 

Ill I.C. 84 = 7 Pat. 613=9 P.L.T. 573 = 

A.l.R. 1928 Pat. 641. 

—Art. 99— Joint decree. 

Where the plaintiff had paid the whole 

amount of a joint decree against him and the de- 
fendant and files a suit for oontribution 
Held, that Art, 99, applied. {Daniels and Heave, 
JJ.). Mt. Lakhi V. Mdbat Tiwabi. 

83 I. C. 875=22 A.L.J. 737 = 

5 L.R.A. CiT. 534= A.l.R. 1924 All. 843. 
— Art. 99— Starting point. 

^Payment by one co-judgment-debtor—Suit for 
contribution. 

Where payment is made by a oo-judgment-debbor 
in Court and the payment is appropriated by Court 
in full satisfaction of a decree it is deemed to 
have aooepted the payment on behalf of the decree- 
holder, it being looked upon as his agent or quasi- 
agent ; and, therefore, the limitation for a suit for 
oontribution by such judgment-debtor against the 
other oo-judgment debtor begins to run from the 
date of acceptance of deposit in Court. 

The criterion must always be whether or not the 
deposit made in excess of what is due by the person 
making the deposit, did or did uot remain under 
the control of the person making it. 25 Cal. 814 
(P.C.) ; 3 0.L.R. 480; 4 Cal. 529 and 36 I.C. 892. 
jbisf. ; 3 U. B. R. 261, Rel. on. {Suhrawardy and 
Cammiade, JJ.). GOSAB ALI o. ABDUL Wahab, 
114 I. 0. 134=56 Cal. 192=32 C.W.N. 1030 = 
49 C.L.J. 5 = A.I.R. 1928 Cal. 361. 
—Art. 102'-BlBardar 

Biaardar means a watchman who is paid by 

a share of crop which he watches. He is an out- 
door servant and is certainly not an artizan, nor a 
labourer, A suit by him for his wages therefore, 
will not fall within Art. 7 but will fall under 
Art. 102. 18 W. R, 298, Dial. {Dalai, J. C.). Ghasi 
RAM V. UMA DATT. 79 1.0.578= 

26 0. C. 327=10 0. L. J. 349= 
A.l.R. 1924 Oadh 189. 

—Art. 102— Motor driver. 

.-A motor-car driver m an artisan for purposes 


of Art. 7. 

A motor cat driver should be included in the 
category of an artisan. There is also no reason 
why be should be treated differently from a house- 
hold servant or labourer and given the benefit of a 
longer period under Art. 102. {ifaung Ba, J.). 
BEWABAM V. LACHMINABAYAN. 104 I. 0. 520= 

5 Rang. 477=A.I.R. 1927 Rang. 279. 


—Art. 102— Scope. 

Article 102 applies only to suits for wages as 

such brought by the person entitled to the wages. 
A suit brought by persons not entitled to the wages 
cannot therefore be regarded as a suit for wages as 
Buoh within the meaning of Art. 102. (Srtuasfaua. 
J.). LAOHHMI NABAIN V. POTTI LAL. 

’ A.l.R. 1980 Oadh 420. 


—Art. 102— Welghman In shop. . 

X weighmao omployad to work at a shop la 
not a household servant nor is he an artisan. He 
cannot be treated as a mere labourer employed to 
do task work, that is to hold the scales and weigh 
goods in a shop for a monthly salary. He can be 
asked to do other work of the shop when free. 
HIs work oaoQot ba traatad as purely manual 
labour so as to make Art. 7 of the Act applicable. 
He may be regarded in faot a shopkeeper’s asslstan 


LIMITATION ACT (1908), Art. 106— Applicabi- 
lity. 

and Art. 102 applies to a suit by him to recover his 
dues from his master. {Kanhaiya Lai, J.). MUT- 
SADDI LAL C. BHAGWAN DAS. 90 I.C. 120 = 

48 All. 164=23 A.L.J. 1059 = 6 L.R.A. Civ, 996= 

A.l.R. 1926 All. 172. 
—Art. 103 —Registered deed. 

•Dower debt converted into mortgage debt. 

A registered deed executed by Mahommedan 
husband l^og after the marriage, promising to pay 
dowry then still due from him, on demand and 
hypothecating certain immovable properties as 
security for its due payment, converts the dower 
debt into a mortgage-debt; and to a suit on such 
deed for the a mount of the dowry, six years’ rule of 
limitation is applicable. 6 M.I.A. 211 (P.C.), Diet. 

{Iqbal Ahmad, J.). llT. K\JBRABZQ&.U v. Pazal 
Husain. 99 I.C. 993= A.l.R. 1927 All. 268. 

— Article 116 applies to suits for recovery of 
dower debt when there is a registered dower deed, 
although Arts. 103 and 104 would apply when 
there is no such registered instrument and time 
runs from the date of death of the lady. 44 Cal. 
769 (P.O.), Foil. ; 36 C.L J. 379, Ref.-, 36 Cal. 184. 
Hot foil. {Hooker jee and Rankin, JJ.). MahomeD 

MOZAHABAL AHMAD U. ilAHOMAD AZIMADDIN 

BHUINYA. 73 I.C. 17 = 37 C.L J. 108= 

27 C.W.N. 210 = A.l.R. 1923 Cal. 907. 
—Articles 103 and 104 are controlled by 
Art. 116 of the Limitation Act. 

Where the dower is payable under a registered 
instrument executed by the husband in favour of 
the wife, the suit, whether it is brought by the 
wife daring her lifetime or whether it is brought 
by her heirs after her death, is a suitfor compen- 
sation for breach of contract in writing, registered 
within the meaning of Art. 116. A suit for dower 
under a registered instrument brought by the heirs 
within 6 years of the wife’s death is within time. 
(1916) 44 Cal. 759 (P.C.), Foil. {Richardson and 
Suhrawardy, JJ.). A8IATULLA v. DANISH MAHOM- 

MAD. 70 I.C. 189=36 C.L.J. 379= 

50 Cal. 253=A.I.R. 1923 Cal. 152. 
—Art. 103— Starting point. 

The existence of a demand on the wife’s part 

and of a refusal to pay on the husband's is the 
starting point of limitation for a suit by a Mabo- 
medan wife to recover the amount of her prompt 
dower. (W<wtr Hasan, A.J.C.). Mt. ZohbaBibi tJ. 
GANESH Prasad. 78 I.C. 108= 

A.l.R. 1929 Oadh 267. 

—Art. 105— Applicability. 

. -A suit for surplus profits is a part of the re- 
demption suit and based on the same cause of 
action and ought to he tried in the redemption 
suit. An order by the Judge that it should be 
tried separately does not alter its nature nor that 
of the oause of action on which it is baaed, and 
limitation is governed by Art. 148, and not by 
Art. 105. {Hallifas, A.J.C.). ZakI-UL-Din v. 
CHONNI LAL. 103 I.C. 290=10 M.L.J. 142= 

A.I R. 1927 Nag. 802. 

—Article 105 of the Limitation Aot applies 

to oases where the mortgagor has not to bring a 
suit for redemption but has to sue only for recovery 
of the surplus collections. {Chatterjee and Heto- 
bould, JJ.). PRASANNA KUMAB 
NiLAMBAB MoNDAL, 64 I.C. 75=26 C.W N. 123— 

AIR 1922 Cal. 189. 


Apt. 106— Applloablllty. 

Article 106 applies only to a dissolvett 

.rtnership as limitation oannot apply as between 
ittners so long as the partnership oontlnaea. 
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limitation AOT (1908), Apt. lOB-Death of 
paptner. 

if£o6ktrju ani WalmiUy, JJ.), Habauohan 
PODDAB V. SUDABSON PODDAB. 86 I.C. 811 = 

23 G.W.N. 867=A.LR. 1921 Oal. 338. 

*^Ari. 106— Death of partner. 

•5 and B, both Mahomedan ladies, institut' 


od a suit in 1924 foe paetitioa and possession of 
their share in oectain immorable properties which 
E, husband of S and father of S, was said to have 
■died possessed of. The suit ptoparties were in* 
oluded in a partnership business, E died in 1893. 
From that time the properties remained under the 
managsmenb of those who directed the partnership 
business and treated as partnership property by 
other members of the firm. In 1917 O, the son of 
E also died, 

Bsldt that the suit for partition of property 
which is partnership property of E is incompetent 
ns framed, 

Hsld, further, that even the suit for settlement 
ni accounts of the partnership, dissolved by the 
death of E and subsequently by the death of O, is 
statote-barred. (Percival, J. C. and Bupchand, 
.i./.C.). IStlAIi:. «. TATABAIjLI essaji. 

A.I.R. 1929 Bind 183. 


I 


— — Suit for accounts barred— Another suit for 
ehare of assets received by ex-partner. 

A partnership was dissolved in 1910 by the death 
of one partner and a suit by the plaintiS inl9lS 
for partnership accounts of piodts was dismissed 
on the gronnd of being barred by Limitation. A 
aeoond suit was lodged by the plaintiS for his 
share of assets alleged to have been received by the 
defendants as debts due to the old firm, 

Held, in all oases where, after the dissolntlon 
and complete winding ap of a partnership, an 
asset which had not been taken into account fell 
in, it ought to be divided between the ox'partners 
or their repiesentatives according to their shares 
in the former partnership. If on the other hand 
no accounts have been taken and there is no con* 
test, that the partners have squared up. then the 
ftopei remedy, where such an Item falls in, is to 
have the accounts of the partnership taken ; and if 
it is too late to have recourse to that remedy, then 
it is also too late to claim a share in an item as 
part of the partnership assets, and the plaintiff 
■does not prove and cannot prove that upon the due 
taking of the aooouats he would be entitled to 
dhat share. 5 H. L. 656, Ref. to. (Lord PAiffimors.) 
K. GOPAL OHETTT V. Ii. G. ViJAYABAQHAVA- 
<]HABIAB. 74 I.O. 621 = 43 Had. 378= 

1922 H.W.N 386=30 H.L.T. 283= 
26 C.W.N. 977=16 M. L. V. 200= 
49 I.A. 181=34 Bom.L.R. 1197= 
86 0. L. J. 308=20 A. L 3. 862= 
A.I.R. 1022 P.0. 118=43 H.L.d. 303 (P.O ). 

OonUraet GonUnuing par^tership after— Not 


iarred. 

The principle underlying 8. 253 (10) of the Oon- 
iraot Act is that where the parties to a oontraot 
agree expressly or by necessary Implloation to 
continue the partnership as if no dlssolotlon has 
taken place npon the death of one of the original 
^rtners the suit for aoooosts and dissolution 
would not be barred under Art. 106 of the Limita- 
tion Act, even though brot^htuidre than 8 years 
sifter the death of Uie original partner. 101 p. B 
1914, PoW. (Abdul Baoof and AbdtU Qadir, JJ.), 

habiohakd 0. Jugal Eibhobb. ^ < * 

681.0. 722=8 L.L.J. SSs A.LE. i988 Lfth. 819. 


mMlTATION ACT (1908), Apt. 108 — Salt fdP 
accounts, what is. 

—Art. 106— Dissolution not proved. 

Where according to the agreement the part- 
ners have not got the partnership disaoWed pre- 
viously and inasmaoh as the partnership is not 
deemed to be dissolved by the expulsion of a partner 
and the intention to dissolve cannot be otherwise 
inferred from the oiioumstanoes Art. 120 and not 
Art. 106 applies and It is for the defendants to show 
that the partnership was previously dissolved. 

11 P.R. 1897 and 49 P.W.R. 1916. Diet.-, 13 O.W.N. 
455; A I R. 1921 Cal. 538, Ref. (Johnstone, J.). 
Din MOHAMMAD V. EANSHI RAM. 

120 I.O. 613= A.I.R. 1930 Lah. 378. 
—Art. lOS^PrevlouB paptnership. 

Accounts of— Enquiry irtfo. 

No suit can lie for settlement of three different 
partnerships consisting of different partners. But 
Limitation offers no bar to a Court instituting an 
enquiry into the financial relations of the partners 
inter se at the oommenoement of the partnership 
which the Court is engaged in winding up and for 
this purpose, it may be necessary to go into the 
accounts of a previous partnership between the 
parties. Thus where a partner is neither seeking 
any relief against the heirs of a deceased partner, 
nor does he ask for acoounts of partnerships dis- 
solved by their deaths being taken for the purpose 
or making their heirs liable, bat is only asking for 
dissolution and settlement of acoounts of tha 
partnership, the statute of limitation is no bar. 
Beljemann v. Betjemann, (1895) 2 Oh. 474 and 
8 8. L. R. 108, Rel. on; 35 Mad.26, i2o/. (Rup- 
chand, A J. 0.)» MUNSHILAL AMANSING V, 
BISHBNLAL DATTABAM. 118 1. 0. 741= 

A.I.R. 1929 Sind 230. 

But nevertheless if the remaining partners 

continue the business for the purpose of ascertain- 
log what shares those remaining partners brought 
into the new partnership, an aooount may have to 
be taken of the old partnership and there will be 
no question of limUation at all in such a case as 
that for the account of the old partnership Is taken 
not for the purpose of enforcing the claim to the 
money due as profits in that partnership but for 
the purpose of ascertaining what the capital suppli- 
ed by the ooniinuing partners was to the new 
partnership. (Krishnan, J.). ABDUL JAPFAR p. 

Vbnuqopal Ohbttiab. 80 I.O. 378= 

34 M.L.T. 273= A.I.R. 1924 Had. 708= 

46H.L.J. 308. 

—Apt. 106— Stapting point. 

— — T he giving of a pto*note cannot be held to he 
a settlement of partnership affaltSi where it ia 
intended merely to prevent a previous prouoto 
from being time-barred. Where a suit U brought 
within three years from the date of death of one 
partner, the suit oannot be treated as out of time on 
the footing ^at suoh a pronote was taken from one 
partner more than three years prior to suit. 
(Percival, J. 0. and FsW, A.J.O.), HANSBAOMAL 
e. SOMJIMAL. A.LR. 1930 Sind iw: 

—Apt. 103— Suit Cop aooounti, what U. 

The entry in the plaintiff’s baW sigued by 

the defendants ran as followa:^'*We have etrnok 
a debit balance against ourselves of Be. 1,017‘5'0 
on account of advances and losses of every 
kind; interest to pay at tha rate of Be, 0-7-6 
per cent.” 

Held, the entry is an aooount rendered adtusUna 
the relations of the parties and is a promise to pay 
and the suit therefore falls under Art. 64, the 
under which is enlarged to six yean by ■ Punjab 
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LIMITATION AOT (1908), Art. 106 — Balt OB 
accoQDt stated. 

Limitation Act. Article 106 does not apply to the 
suit as this suit is not for an account, i.e., an un- 
ascertained share of the profits of a dissolved 
partnership. {Le RQSsignol and Mariineau, JJ.). 
NAND LAL V. PABTAB SiKGH. 69 I.C. 502= 

3 Lab. 326=A.1.B. 1922 Lab. 429. 

—Art. 106 — Salt on accoont stated. 

An entry in the books of the plaintiff in two 

columns of debit and credit showing his share of 
profits and losses and verified by the defendant 
(who was plalntifi’s partner) and certified by him 
to be correct is an "account stated" within Art. 64. 
Article 106 does not apply to the case, (Tek Chand, 
/.). Jairam Singh Bhagmalv. Sabdabi Mab. 

108 I.C. 600=29 P. L. R. 219= 
A. I. R. 1928 Lab. 459. 
— Art. 109— Application for aacertainment. 

Applications for ascertainment of profits are 

not suits but pioceedinge in suit and where mesne 
profits are decreed, the plaintifi Is entitled to 
mesne profits for 3 years from date of suit. lOCal. 
785 (P.C.),Dtsf. {Das and Ross, JJ.). SUBAJ Pbasad 
PANDE V. SOMRA MABTO. 68 I.C. 903 = 

2 P. L.T. 648= A. I. R. 1931 Pat. 430. 
— Art. 109— Auotlon*purchaBer. 

A suit bronght by an anotion-purohaser for 

reoovery of rent against another previous auction* 
purchaser of the same land and his lessee is 
governed by Art. 109. Time began to run from the 
date of receipt of rent and a suit brought nearly 4 
years thereafter is barred. {Neave, J.). blD. ABBAS 
ALI KHANv. SaHU GOKUL CHAND. 

86 I. C. 398=5 L.R.A. Glv. 688= 
A. I. R. 1929 All. 92. 
——Where an auction-purchaser of lands at a 
sale held in execution of a mortgage-decree sues 
the usufructuary mortgagee pendente lite who has 
collected rents from the tenants for the recovery of 
the amount so collected. 

Held, that Art. 109 applies. The words ‘wrong- 
fully received’ in Art. 109 include receipt of profits 
that cannot legally be substantiated. 35 Cal. 996 ; 
A.I.R. 1921 Cal. 77, Diet. (Chaittrjee and Panton, 
JJ,). Nagendba Nath Pal V. Sabat Kamini. 
DABI. 66 I.C. 879 = 26 C. W. N. 386= 

A.l.R. 1922 Cal. 235. 

—Art. 109— Co-sharers. 

Article 120 and not Art. 62 or 48 or 49 or 109 

applies to a suit by one co-sharer against another 
for a share of the rent collected by the latter, the 

rent being due in respect of land held by the co* 
sharers not separately but jointly. (Sawdwsott, 
C.J. and Richardson, J.). BHUBANESWAR BHAT- 
TAOHABJEE V. DWARAKESWAB BHATTACHABJEB. 

66 I.C. 876=34 C.L.J. 508 = A.I.R. 1921 Gal. 77. 
—Art. 109— Scope. 

Meene profits can be claimed only agajnst 

the person who is in actual possession and limita- 
tion for its recovery is three years from the date 
when the cause of action for its recovery arises. 
{Abdul Raoo/ and Abdul Qadir, //.). RAQHO v. 
Dwabka das. 79 I.C. 687=10 P.W.R. 1923= 

A.I.R. 1924 Lah. 738. 

—Art. 109— Starting point. 

When dispute pending. 

Even wbero a claim to mesne profits is in dispute 
the starting point for a suit for mesne profits 
would be the date when the profits are received. 
The limitation cannot start instead from the date 
of an adjudication of the rights between the parties. 
In snob oases the practice is for the plaintiff to 
institute a suit for mesne profits before the time 


LIMITATION AOT (1908), Ark. lll*Oompromli» 
In snit. 

expires and let it be stayed pending the disposal 
of the former litigation. {Lindsay and Sulaiman, 
JJ.). Ram Chaban Sabu o. Guga. 

102 I. 0. 96=49 All. 965=25 A.L.J. 438= 

A.I.R. 1927 All. 446. 

Article 109 of the Limitation Act does not- 

admit of any consideration as to when the cause of 
action may have accrued to the plaintiff, and clalma- 
of profits wrongfnlly received beyond three years 
before the suit cannot be recovered. {Walmsley and 
M. N. Mukerjee, JJ.). SABAT KAMINI DASI «. 
Naoendbanatb Pal. 89 I.C. 10€0= 

29G.W.N. 973=43 C.L.J. 159= A.I.R. 1926 Cal. 69. 
— Art. 110— Fraud. 

N brought a suit for rent against If and got- 

an exparte decree. In execution, be purchased the 
entire holding, subsequently the decree was set 
aside on the ground that the snmmone had been 
fraudulently suppressed. N then brought a suit 
for recovery of rents from M since the date of sale. 
It was contended by N that although the claim for 
rent for more than 3 years before institution of suit 
was barred by limitation, be could not sue M for 
rent because of his purohase and hence his claim. 
for rent from the date of the purchase onward could 
not be barred by limitation as cause of action arose 
after the ex parte deotee and the sale In N's favouc 
were set aside. 

Held, that N could not take advantage of his 
own fraud and eluce the cause of action was not 
suspended N’s claim for rent for more than 3 years 
before institution of snit was barred by limitation. 

3 Cal. 817; 23 Cal. 205, Foil. ; 12 M. I. A. 244; 
35 Cal 209; 59 I 0. 314 and 43 Mad. 185, List. {Das 
and Fazl Ali, JJ.). NABPAT SINGH tJ. MOHIDHAB 
GHA 122 I.C. 241= 8 Pat. 891= 

A.I.R. 1930 Pat. 94. 

—Art. 110— Jodi and Road ceia. 

Article 110 applies to a snit to reoover arrear 

of jodi and road cess claimed by the Zamindar 
against the defendant who holds the suit land on 
service Inam under him subject to payment ot 
iodi as well. 21 Mad. 243 and 22 Mad. 11, FoU. 
(Krishnan. J.). S.AMBASADASIVA CHINNA o. 
BANNAB MADDULAPPA. 74 I.C. 968 = 

1923 M.W.N. 524= A.I.R. 1924 Mad. 73. 

—Art. 110— Starting point. 

Zandlord and tenant the same person. 

When there is no one competent to sue, thera- 
can be no cause of aotion, and consequently limita- 
tion cannot run, because there is no one against 
whom it can run. Although under Art. 110 the 
time from which period begins to run is “when 
tli6 arrears become due that is usually the end. 
of each year, but a quite different time may 

in certain circumstances be the time from which 

limitation begins to run. 

Where the landlord and tenant were the same 
person till plaintiff was appointed a Receiver of 
the landlord’s interest, the arrears became due as- 
soon as there was some one to whom they were 
payable, who was capable of enforoing the obliga- 
tion by suit. In such a case arrears for more th^ 
three years can be had. 12 M. I. A. 244 and 27 Mad. 
lid, Foil. {Phillips andDevadoss, JJ.). NATABAJA 

3«=39 = 

, 993 M.W.N. 252= A.I.R.imM.4. ^461- 

of joint property in order to adjust the diffetenoe* 
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limitation act (1908), Art. Ill— Undertaking 
to pay debts. 

between the prices of the properties which fell to 
the share of the two contestlDg parties a certain 
eom was to be paid by D. to B. The amount was to 
be paid after one month. B brought a suit to 
recover the amount. D contended that the suit 
was the time barred according to Art. 111. 

Btid, that it was not a case of sale and amount 
in suit could not be described as purohase-money. 
Therefore Art. Ill did not apply but the oase was 
governed by Art. 120. («r<X4 Lai., J.). GUBDAS MaIi 
V. BAIJ Nath, ill I.C. 29=A.I.R. 192$ Lab- 662. 
—Art. Ill— Undertaking to pay debts. 

Some portion of the purchase money was 
left by the vendor with the vendee to be paid to his 
(vendor's) creditor. The vendee failed to pay. 
Thereupon the creditor sued the vendor, attached 
and purchased thie debt due from the vendee. He 
then eued the vendee to recover the debt from him 
basing his claim on the debt purchased by him, 

Seld, that by his purchase of the debt the 
creditor stepped into the shoes of the vendor and 
obtained his right to recover the debt on account 
of breach of contract to pay the same to the 
creditor as agreed in the sale-deed. His suit there- 
fore would be governed by Art. 116 and not by Art. 
Ill, although he based it on the debt purchased 
by him. U AH. 459, A’oH. (BAtJs. J".). MEHAB | 
CHAltD 0. Shanti Sabup. 1181.0.44$^ 

A.I.R. 1629 Lah. 399. 

Suit for compensation for breach of contract 

in writing registered to pay ofl mortgage is govern- 
ed by Art. 116 and not Art. Ill or Art. 62. {Kinkfude, ' 
A.J.C.), YlNATAKBAO v. SHBIPATRAO. 

97 I.C. 189-9 N.L.J. 107sA.I.R. 1926 Nag. 429. 
—Art. 112— Liquidation. 

- — —A m'-mber of a company In liquidation is 
liable to official liquidators in respect of unpaid 
oalle even though as against the oompany the rea- 
lization of suoh oalls may have become barred by 
limitation. 38 All. 847, Foil. 

Liquidation gives the official liquidators a cause 
of action which the oompany may not itself have 
possessed. Just as a claim, if brought by the com* 
pany, might be held to be barred by limitation, 
but not, if brought by the official liquidators, in 
the same manner a olalm which might be held to 
be barred by the 0. P. Code if brought by the 
oompany can be preferred by the official liquida- 
tors under the provisions of the Companies Act. 
(Ashtoorth, /.). In the matter of PAMNA Lal, 
Mossorib Bleotbic Tramway, oo. dehba* 
DUN. 113 I.o. 91 ss 60 All. 476=26 A.L.J. 266= 

, A.I.R. 1928 All. 272. 

—Art. lt8-AppIicablUty. 

"^—“Second part of the article applies only when 
the first does not apply. 

If a oaso ostensibly falls vrithin the contents 

Ool. 8, Art. 118, 01. 2 should not be resorted to. 

O purchased oertain land in auction from Go- 
vernment, and deposited the earnest money. As 
he had no money to pay the remaining instal- 
ments, he sold the land to D who was to pay the 
remaining instalments. Q agreed that when he 
would acquire full proprietary rights in the land 
he would execute a sale-deed in favour of D. D also 
could not pay all the instalments and transferred 
his rights to L and agreed to transfer the land to 
2/ after G transferred the same to him. The re- 
nmining instalments vwre * paid by L, and G got 
the full proprietary rights on 18th’ June, 1920 and 
u brought a suit for speoiflo pszformanoe on 19th 
July, 1924, . : . , - n t, 


LIMITATION ACT (1908), Art, 113 — Redemption 
of mortgage. 

Seld, that under the Punjab Colonisation Act G* 
did not get full proprietary rights as a matter or 
oourae from the payment of the last instalment, 
and the first poitloQ of Art. 118 had no application. 
The second portion of Art. 113 therefore appliedi 
and time began to run when L had notice that me- 
performance of the agreement had been refused. 

41 Mad. 18. Bef. {Tek Ghand and Agha Saidar, J J .). 
LABHA BINGH 0. Gholam mahammad. 

A.I.R. 1930 Lah. 1020* 

—Art. 113— CompromiBe deed. 

——A Compromise- deed stated that the parties- 
had agreed to exchange oertain properties but that, 
the exchange would take place on a future date. 
The suit was brought to enforce the terms of tha- 
compromise, 

Held, the suit was therefore for speoifio perfor* 
manoe of a oontraot to hand over the ownership- 
rights in the property and not for possession o£ 
property in which ownership right had oompletely 
passed by the compromise. So the suit was govern- 
ed by Art. 113 and not by Art. 144. 20 P.B. 1918,- 
Dist. (Campbell, J.). Khushi Mohammad u. 
HAYAT. 72 I.O. 1040= A.I.R. 1923 Lah. 672. 
—Apt. 113— Pcpformanoe depending on two con- 
tingencies. 

..-The first part of Col. 3, Art. 113, does not- 
apply to a loosely worded agreement in which the 
promisor undertakes to execute a sale.deed, not on 
the happening of a partionlar event but after pay- 
ment of the last instalment in the Government. 
Treasury and alter the acquisition of proprietary 
rights— events whloh oannot have happened* 
simultaneously. (Tek Chand and Agha Saidar^ 
JJ.). WABYAM StNGB V. GOPICHAND. 

119 1. G. 491=11 Lah. 69=31 P. L. R. 862^ 

A I. R. 1930 Lah. 34. 
—Apt. 113— Fossesilon andspeoifiopepfovmanoe. 

■ ■■Vendee whose suit lor speoifio performance is* 
barred by Art. Il8, oannot recover possession of the 
property sold beoause a suit for possession, i. e., to-' 
enforoe his right under the oontraot with reference 
to property is essentially one for speoifio petform- 
anoeof a contract to which Art. 113 applies. 
A.I.R. 1922 P. 0. 346, Foil. (Kinkhede, A./.O.). 
GAUR18HANE1R O. IBBAHIM Altl. 116 I. 0. 70s 

A.I.R. 1929 Nag. 298. 

—Art. 113— Papobasep'B suit after poBieBslon. 

Quaere : Where an intended transferee of im- 
movable property has taken possession of thepro"- 
petty but the requisite legal documents have not-' 
been exeouted, is the position of the transferee 
afieoted by the faot that the period or the time- 
during whloh the transferee would be entitled to* 
claim speoifio performance had passed hy reason^ 
of the provisions oi Art. 113, Lim. Act. 
A.I.R. 1917 Oa). 865. Bef. (Wort and James, JJ.). ■ 
BaQHDNaTH BBAGAT 0. SUEAN. 123 I.O. 799= 

11 P.L.T. 478= A. I. R. 1930 Pat. 88. 

■ —Where in pursuance of a contract to sell the 

vendor gives the vendee possession of the property,, 
limitation against the vendee will only oommenoe* 
to run from the date when the vendee became- 
aware that the vendor refused to complete the 
oontraot. (Pra«, /,), MG. SHWH H MOK v. MG. 
THA BYON, 72 I.O. 6=11 L.B R. 182» 

A.I.R. 1923 Rang. 128. 
—Art. 113— Redemption of mortgage. 

' ■ -Where a usufructuary mortgage provldedi 
I that redemptibn'waeto be effected within, two yeaia- 
I end that on the failuxe'to do so, the mertgegee hadb 
■ the right to take the land out-right, tr 
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LIMITATION ACT (19D8), Art. 113-Refaaal to 

perform. 

Held, that though tha clause as to forfeiture 
should, under the law in force prior to the T. P. 
Act, be construed strictly and given effect to if the 
mortgagors failed to redeem yet where the mort- 
gagees prevented redemption in spite of mortgagors’ 
readiness to rtsdeem, that would give the mortga- 
gors a cause of action. Regarded as a suit for 
speolffo performance of the covenant to allow re- 
demption in two years, the period of limitation 
would be three years from the date on which re- 
demption was refused. [LeMaigne, J.). Ha HiN 
Tha V. MA TheT SU. 76 I.C. 624= 

2 Bup.L.J. 119 = A.I.R. 1923 Rang. 232. 

— Art. 113— Refusal to perform. 

——In order to bring a oase in the seoond part of 
Col. 3| Art. 113, it is neoessary to establish not 
only that the promisor refused to perform the con- 
traot but that the promisee had knowledge of suoh 
refusal more than three years prior to the suit for 
Bpeoifio performance of a oontraot. {Tek Ghand 
€.nd Agha Haidar, JJ.). Wartau SINQH v. GOPI 
CHAND. 119 I.C. 491=11 Lah. 69= 

31 P.L.R. 332=A.I.R. 1930 Lah. 34. 
— Art. 118— Speciflo performance. 

' S uit for, barred. 

The terms of the contract of 1883 were as follows-. 
“On looking into the aocounts the amount found 
due to the said Saravana Pillai was Rs. 99,568'i5*6. 
Saravana Pillai consented to receive this sum of 
rupees, oto,, and sell the aforesaid villages to Sri 
Maharajulangaru.” The suit for posse'^sion by Sci 
Maharajulangaru was instituted in 1900. 

Held, the suit becomes one for the speoiflo per- 
formance of a contract which is barred by Art. 113. 
(Lord Carson.) BUBBARATA PILLAI v. VENKATA 
Perumal. 68 I.C. 172=43 Had. 611 = 

16 M L.W. 169=31 M.L.T. 148 = 4J I A. 33j = 
27 O.ff.N. 409= 21 A.L.J. 297=37 C.L.J. 428= 
25 Bora. L.R. 640=A.I.R. 1922 P.C. 345 = 

44 H.L.J. 743 (P C.). 

—Art. 113— Starting point. 

I. ■ ‘Vyhere a person sued for speoifio pocformanoo 
of an agreement to sell under the Punjab Colonisa- 
tion of Government Lauds Act and it appeared that 
though he had paid the last instalment the oonvey- 
anoe in his favour was subjeofi to the fulfilment 
of oertaln other oonditlons. 

Held, that the suit was governed by Cl. 2 of the 
third column of Art. 113 and not by Cl. 1. 

Semble, where a oase falls the first 

clause of Art. 113 it is not permissible to have resort 
to the seoond clause. (Tek Chand and Agha 
Haidar, JJ.). LAKHA SINGH v. Ghulam Haham- 
MBD. 31 P.L.R. 636. 

.-Where an agreement stated that another 
lease would bo executed, but in the contract no 
date was fixed for the execution of the seoond 
deed, 

Held, the three years period of limitation for 
speoifio performance began to run against the 
plaintiff when he first had notice that the defen- 
dant refused to execute it. (Hallifax, A.J.C.). 
RAO BAHEB V. UMRAO. 102 I.C. 305= 

A. I R. 1927 Nag. 353. 

Whore a date is not fixed for speoifio perfor- 

manoo, time does not commence to run till speoifio 
iporformanoe has been demanded, and refused. 
(Duckworth, /.). HA MA GYI V. MA NYO PO. 

79 I.O. 278 = 1 Bar. L.J. 171 = 
A.l.R. 1923 Rang. 44. 
- " The defendant through her attorney agreed 
■to convey six of the well sites reoolved for 1902 and 


LIMITATION ACT (1908), Art. 119— Bailment. 

three of the well sites to be reoelved for 1903 and 
in pursuance of this agr ement the defendant 
conveyed to the plaintiff six specified well-sites of 
those issued in 1902, but failed to oonvey three of 
thoso received frr the year 1903, 

H’efd, if speoifio petiormanoe could properly be 
sued for the suit would be governed by Act. 113 but 
time could run from the date on which the plaintiff 
had notice that performance was refused. (HcColl, 
A.J.C.). Haung Ho Hnaunq u. Ha Shwb Nye. 

4 U.B.R. 41 = 4 U.B.R. 38 = 4 U B.R. 35= 

A.l.R. 1921 U.B. 16. 

—Art. 113— Suit to enforce award. 

" Suits to enforce awards are governed by 
Art. 120 and not by Act. 115 or Atb. 113. 33 Cal. 881 
and G S.L.R. 148, Rel. on. (Percit}al,G.J. and Aston, 
A.J.C.). KHDBCHAND V. JETHANAND SANT DAS. 
117 I.O. 153 = 23 S.L.R. 417=A.I.R. 1929 Sind 168. 

Limitation for a suit to enforce an award 
depends on the nature of the relief sought ; If the 
award is to the efieot that the defendants shall 
hold the land as usufructuary mortgagees for a 
definite suui, and the plaintiffs sue for redemp- 
tion. the Artiola applicable is Art 148 (Brown, 
J.G.). MAUNQ NED UN V. MAUNG OHO. 7*) I.O. 9l7 = 

4 U B R. 124= A.l.R. 1923 Rang. 108. 
— Art. 119— Aciion for debts. 

—Article 115 applies to an action for debt just 
as much as Art. 116 does or may do. A.l.R. 1916 
P.O. 182 and 37 Bom. 656, Rel. on. (Harten, C.J. 
and Crump, J.). HaNEKLAL v. BURYAPOR MILLS 
CO. 1101.0.33=92 Bom. 477 = 30 Bora.L.R. 949= 

A.l.R. 1928 Bom. 253. 

—Art. 115— Articles of association. 

‘ Registered." 

Pec Harten C.J.— The word “ registered” in 
Arts. 115 and 116 of the Limitation Act inoludes 
articles of association registered under the Indian 
Companies Aotand is not confined to registration 
under the Indian Registration Aot. 42 Mad. 33, 
Foil. (Hirlen, C.J. and Patkar, J.). GOVIND NARA- 
YAN 0. RANGNATH. _ 

94 Bora. 226 = 32 Bora. L.R. 232. 
—Art. 119— Actlcies supplied and work done. 
—^Compensation. 

The word ” oompensabion” in Art. 115 as 
well as in Art. 116 has the same meaning as lb has 
in S. 73 of the Indian Gonttaob Act, and 
denotes a sum of money payable to a person on 
account of the loss or damage caused to him by 
the breach of a oontcaot. A suit therefore to re- 
cover a specified sum of money on a contract is a 
suit for compensation within Art. 11 5. 

Where the plaint, in a suit for the recovery of a 
certain sum of money alleged to bo due to the 
plaintiff for material supplied and work done, 
makes no mention of the price of the materials as 
distinct from the price of tha work, and contains 
no reference whatsovec to two claims and there is 
only one indivisible claim, and that is for the 
balance of the money due to the plaintiff on the 
basis of a contract, , . , , s}„i 

Held, the claim as laid In the plaint Is an ' 
sible one; It cannot be split up into two portions. 
It must, therefore, be held that it falls ne o 
under Art. 52 not under Art. 56 bub is govatne 
by Art. 115. {Shaii Lai, 0. and 

Harrison, JJ.). MAHOMED GHASITA v. SHIRAJ 

UD DIN. 6S I.C. 490=2 

A.l.R. 1922 Lata. 198 (P.B.). 

—Ark. 119— Bailment. . 

A handed over to B oertain ornaments to oe 

used in religious procession in 1924. The otna- 
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limitation act (1908), Art, 119— flompany. 

ments were stolen. B admitted the liability in 
1924, bat denied it later on and A filed a suit m 
1928 for recovery ot the ornaments, 

Held, that Art. 115 applied to the case and not 
Art, 49 01 Art. 120 ; that the ornaments had been 
taken on loan and the transaction was of the 
natnre of the bailment as defined in 8. 148, Con- 
tract Act ; that the ornaments were to be returned 
within reasonable time according to S. 46, Contr^t 
Act, i.e., when the owner demanded them after the 
ceremony was complete. Time therefore ran from 
the date when B should have returned the articles 
to A and suit by A brought three years after that 
date was barred by lime. {Pullan and Srivasfawa, 
JJ.). OhATDBQUN t). Shahzady. 

A.l.R. 1930 Ondh 395. 

—Art. 115— Company. 


Suit against director for misfeasance. 

Article 115 of the Limitation Act will not apply 
where part of the contract was in writing registered, 
i.e., contained in the articles of association. 
Article 116 is not strictly applicable to a misfeasance 
in the nature of a breach of trust, nor Is Art. 116, as 
“breach of contract” is not the sole liability sued 
on nor is it the usual nomenclature for a breach 
of trust whether speoiflo or quasi. {Marteyi, G, J. 
and Patkar, /.). GOVind Naeayan «. Ranoa- 
NATH. 54 Bom. 226^32 Bom. L.R. 232. 

—— CaU after forfeiture. 

Article 28 of Table A imposes, on forfeiture, 
a new obligation or a new debt, and as the share- 
holder thenceforth ceases to be a member of the 
company, his liability to pay future oalls is gone, 
and all that is lelt is thie new liability to pay the 
company “all moneys which at the date of forfeiture 
were presently payable by him to the company in 
respect of the shares.*’ Suoh a person is liable 
with regard to unpaid oalls, not as a oontributory, 
either as a present or a past member of the com- 
pany, but as a debtor to the company. This gives 
the company a fresh oauee of aotion and the period 
of limitation for a suit to enforce this now obliga- 
tion begins to run from the time the shares are 
forfeited and the proper article applicable is 
Art. 115, Limitation Act. [llarien, O.J. and Crump, 
J.). MaKIK LAIj MANStJKHBHAI V. 8UBYAPDR 

Mills Co., Ltd. iio I. 0. 33= 

30 Bom. L. R. 549=52 Bom. 477= 

A.l.R. 1928 Bom. 253. 


— Sttif for dividends. 

The relation between the share-holder and the 


Company on a deolatation of a dividend by the 
Company is not a contraotnal relation as contem- 
plated by Arts. 115 and 116 in respect of the divid- 
end. 42 Mad. SS, Overruled. {Coutts TroUer, C.J., 
Krishruin and Beasley, JJ ). RAMA SbshAYYA v. 
T. COTTON PRESS. 94 I.O. 915=49 Had- 468= 

1926 H.V.N. 450=24 M.L.W. 102= 
A.l.R. 1926 Mad 615=50 H.L.J, 620 (F.B.). 

Call afterforfeiiure. 

One of the company aitioles provided that any 
member, whose shares might be forfeited would not- 
withstanding be liable to pay all calls and instal- 
ments owing at the time of forfeiture. The defen- 
dant a share-holder did not pay oalls and therefore 
hie shares were forfeited and the company filed a 
suit to recover according to the article, 

Held, that the article in question embodied a 
epeoial contract, the oauee of aotion arose when 
the company forfeited the aharee. and, therefore 
the Buit to recover what waa due from the defien- 
dsnt on hie ehaiee wae within time, >11 filed within 
8 years oi the date ol lorleLtnie, (MoolMd, .0. J. 


LIMITATION ACT (1908), Art. IIB— Plcd^or 
pledgee. 

and Coyafee,J.). Habib ROWJI «. Standabd- 
Aluminium and Brass works, Ltd. 

68 1.0. 96=49 Bom. 719*27 Bom. L.R. 874=* 

A.l.R. 1923 Bom. 321.. 

— Art. 115— Gompeneation and damages. 

— Afeanin <7 of. 

The expression compensation is not ordinarily 
used as an equivalent to damages, although oom- 
pensatiou may often have to be measured by the 
same rule as damages in an aotion for a breaohj 
The term oompensation signifies that which is 
given in recompense, an equivalent rendered ^ 
damages, on the other hand, constitute the sum of 
money olaimed or adjudged to be paid In oompen- 
sation for loss or injury sustained, the value esti- 
mated in money, of something lost or withheld.- 
The term oompensation etymologically BUggests- 
the image of balanoing one thing against another; 
Its prim\Ty signifioation is equivalence, and the 
secondary and more common meaning is something 
given or obtained as an equivalent. {Mookerjee ai%d 
R'lnkin, JJ.). MUHAMBD MOZAHABAL AHUAD tj. 
MAHAMED AZIMADDIN BHUINTA. 73 1.C. 17=^ 

37 G.L.J. 108=27 G.W N. 210= 
A.l.R. 1923 Gal. 907. 
—Art. 115— Contract for Bale 

" Contract becoming imposs*&Zc— Ztintifafion Act,. 
Arts. 60 and 115. 

In a certain contract for the sale of property the 
vendor was to satisfy certain oouditlons before 
completion of the contract, but no time was speci- 
fied for it. The vendor mortgaged the property ta 
another and afterwards it was sold in satisfaction 
of that mortgage. The purchaser then sued for 
recovery of deposit money. 

Held, that the purchaser need not have sued 
within a reasonable time. It was Art, 97 and not 
60 nor 115, that governed such a case, and time 
was to bs counted sinoa when the property was 
sold in satisfaction of the mortgage, beoanse it 
wag then that the contract, having become impos- 
sible of performance, ended. (AanXrtn, O. J, and 
B. B. Ohose. J.). J. 0. GALSTAUN V. SAHEB2ADI 
Mamoodi Begum. 117 I.O. 700= 

33 G. W. N. 115=66 Oal. 485= 
A.l.R. 1929 Oal. 216» 
—Art. 115— Debt payable In kind. 

— A claim for recovery of a debt payable in 
kind falls under Art. 65 or 116 and not under 
Art. 120. (Chavis and Broadway, JJ.). MUHAM- 
MAD DIN V. SOHAN StNOH. 65 I.Q. 691= 

4 L.L.J. 368= A.l.R. 1933 Lab. 871. 
—Ark. 119— Mutual, open and current aooonnt. 

-■■■ —Article 85 and not Art. 115. (Aultoanf Sahay' 
and Ufacpherson, JJ,), JohabmAL Mathabadab 
F lBM t>. HIRA LAL. 107 1 0. 938= 7 Pat. 838= 

A.l.R. 1988 Pat. 881. 
—Ark. 115— Pledgor and pledgee. 

— ZTtuittf horisad aonoarsion of pledged property. 

Where a pledgee having power to sell {orde!atllt« 
takes over in effect, as if upon a sale the pledg^ 
property to himself without the pledgor’s authotl- 
ty, ot giving credit for their full value to him the 
pledgee is guilty of an nnauthoiUed conversion 
and the pledgor is entitled to have his property 
back or its full value but only on payment of debt. 
A suit.brought by the pledgor under the above olir 
oamstanoes within three years from the date of the 
alleged sale is wall within time whether the ai^t 
be regarded as one for redemption governed by 
Art. liAotaa one for damages lor bmeh ot our* 
tract governed by Art, 1U« Artlde 86 hMiiR» 
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limitation act (1908), Art. 118— Price of 
prodace not paid. 

application to such a suit. 19 Cal. 322 (P. C.), 
ifcZ. on. {CouliS‘Trot(er, C. J. and Pandalai, J.). 
EAMASWAMY CHETTYv. PALANIAPPA CHBTTIAB. 
122 1.0. 37 = 30 M.L.W. 898=A.I.R. 1930 Mad. 364. 
— Art. 115 — Price of produce not paid. 

Suit to recover the amount payable in default 

of payment of produce is one for oompenaation for 
breach of the agreement to pay a share of produce 
and falls within the purview of Art. 115. (Scoft 
Smith and Brasher, JJ.). WaLI v. Khuda 
BAKHSH. 72 l.C. 480 = 5 L.L.J. 366= 

A.I.R. 1924 Lah. 149. 
— Art. 115— Principal and agent. 

A suit by the principal against his agent for 

accounts is governed by Art. 89 and not Art. 115. 
{Dawson- Miller, C. J. and Foster, J.). JOQINDRA 
NABAYAN CHAUDHORI V. CHINAI MUHAililAD 
Sircar. 89 l.C. 275=4 Pat. 289= 

7 P.L.T. 111 = A.I.R. 1925 Pat. 494. 

—Art. 115— Recovery of deposits. 

The period of limitation for a suit to recover 

money deposited by the plaintiS with the defen* 
dant on the understanding that it wiil be returned 
on the happening of a certain event is three years 
beginning from the date on which the event happen- 
ed and the article applicable in such a case is 
either 6*2 or 115. 5 Cal. 830; 37 Mad. 175 and 33 
M.L.J. 577, Foil.', 12 Cal. 113, Not foil. (Tek Chand, 
J.), NABINDAS V. MUNICIPAL COMillTTEE, 

Delhi. 

—Art. 115— Scope. 

Article 115 is a residuary article for actions 

ex contractu and can only be applied when no 
other article of the Limitation Act Schedule is 
appropriate. 

As long as there is a oontraot between the parties 
•which is not in writing and which can be coveted 
by Art. 115, Art. 120 cannot be applied. {Pullan 
and Srivastava, JJ.). CHATORGUN v. Shahzadi. 

7 O.W.N. 769= A.I.R. 1930 Oadh 398. 

Suit to recover damages caused by the breach 
of contract — Article lib applies. 

Article 115 is a general provision applying to all 
actions ex contractu not speolally provided for 
otherwise. The word “ compensation in that 
Article as well as in Art. 116 has the same moan- 
ing as it has in 3. 73, Contract Act, and denotes a 
sum of money payable to a person on account 
of loss or damage caused to him by the breach of 
a contract. A.I.R. 1922 Lah. 198 (F.B.), 

A suit to recover one.third of the cost of oon- 
Btructing a shop which the defendant the joint 
owner of the site had agreed to pay and failed to do 
so, is governed by Art. 116 and not Art. 61. 
{Zafar AH, J.). SAUDAGABMAL V Bahadur 
CHAND. 107 I.O. 493= A.I.R. 1928 Lah. 442. 

—Art. 115— Starting point. 

Instalment contract. 

A firm entered into a contract in respect of ten 
oases of mulls. The terms of the oontraot were as 
follows : “ We sold to you the goods as below at 
Karachi godown. . You shall have to take 
delivery of the goods against payment, on 
of the railway receipt and invoice at Dalhi. 
afterwards interest and demurrage will be obargea 
from yoUs • December shipment 3 lots two 

months • grace. ^ , ,, , a 

Held, that the contract was indivisible and due 
date was on arrival of the last shipment 01a m 
lor damages made within three years of last sh p 
ment was in time. The goods were not to be 
delivered in three instalments. ™ torm De- 


LIMITATION AOT (1908), Art. 115 - Suit for 
oontpibntlon. 

oember shipment, three lots, two months grace," 
did not imply that the oontraot goods were to be 
delivered in three instalments but merely that 
they were to be shipped in three lots commencing 
December. A.I.R. 1928 Lah. 20, Foil. {Shadi Lai, 
C.J. and Tapp, J.). Chhote Lal Ambay Pra- 
SHAD, Delhi v. Nathu Mal-Miri mal. Delhi. 

A. 1. R. 1930 Lah. 193. 

Contract for several lots. 

Where the contract for tbs supply of several lots 
of goods is an entire and not an instalment con- 
tract, limitation in respect of all lots would ruu 
from the date when the last lot was due to arrive. 
43 Cal. .305, Disf. {Mirtineau and Dalip Singh, JJ.). 
AMBA Prasad Gopi Nath «. Jawala Datt 
Ramkanwab. 94 l.C. 629=8 L.L.J. 101= 

27 P.L.R. 239 = A.1.R. 1927 Lah. 92. 

Goods of various shipments. 

No cause of action for a suit for noa>dolivery of 
goods of various shipments accrues to the plaintiS 
until the last day of arrival of the last shipment 
and limitation for such a suit begins from that 
day. A.I.R. 1925 Lah. 513, Foil. (Addison, J.). 
Firm Ghhotalal v. Firm Basdeo Mal. 

94 l.C. 2= A.I.R. 1926 Lah. 404. 

Undertaking to pay off mortgage. 

Where the vendee agreed to pay oS a usufruc- 
tuary mortgage on the property but no time was 
fixed for the payment of the money, 

Held, that the vendee’s failure to pay off the 
mortgage on the date on which the sale deed in his 
favour was executed, constituted breach of cove- 
nant on his part, that the breach took place once 
and for all and that there was no continuing breach 
which would give successive causes of action to the 
plaintiS (the vendor) to sue. 34 All. 429, Foil. 
{Sulaiman, J.). Ram Nabatn o. Nihal Singh. 

87 l.C. 804=6 L.R.A. Civ. 222= 

A.I.R. 1923 All. 488. 
- . -When able to perform coniracL 
Where A agreed to sell to B, 3 oil wells out of 
the 12 oil wells which he expected to get from 
Government in 1903, and the Government granted 
him (A) 3 wells in 1904 and the rest in 1912, 

Held, in a suit by B, for breach of oontraot to 
sell the 3 oil wells, that limitation began to_ ran 
from the date when the defendant was in a position 
to satisfy the bargain in 1904 and could not be in 
abeyance until the whole of the 12 sites were allot* 
ted by QovetDnaeiit to the defeadaut. (hotd Buefc* 
masUr.) MA SHWB MYA V. MAUNG MO HNAUNG. 

83 l.C. 914=24 Bom.L.R. 682= 
30M L.T. 28=48 I.A. 214= 48 Cal- 832=: 

4 U.B.R. 30= 1921 M. W.N. 396= 
A.I.R. 1922 P.C. 249 (P.C ). 

—Art. 113— Suit for aocoQQtB. , , r 

-Whore there is no question of breach ot 

contract or compensation payable for such breach, 
but parties were to look into the accounts _ of each 
other to equalize the profit, each indepen- 

dently of the other, and a suit is brought to take 
such an account, and ascertain who owes whom, 
and give a decree for the amount payable, 

Held, that the suit cannot be treated as a suit 

for compensation and it does 

Art 115.^ The general Art. 120 would therefore 

apply. 11 G.L.J 43 and 14 O.W.N. 122, 

(KrJkrwn and Odgers, JJ.). 

koLLA VBNKAYYA. A.I.R. 1927 Mad. 775. 

—Art. 115 — Salt for contribution. 

—Where one of several oo-mortgagors ledee^ 
the ptos^Brt/and Ble, « suit for oonWbatioa »nd 
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iflMlTATlON ACT (190S). Art. 119 — Suit lor 
eontrlbatlon. 

4nteteBt against his oo-motkgagots he would be 
■•llowed interest only for a period of three years. 
tDalaf, J. C.). JAHAN Besam v. Mdnnby 
MIBZA, 92 I.O. 899=12 O.L.J. 813= 

2 O.W.H. 413= A.I.R. 1925 Ondh 613. 

— ' •Co-ds/endAnl8. 

Where plaintifi aud defendaut were jointly 
Interested in redeemiog a mortgage and plaintiS 
himself filed a suit for redemption and redeemed 
the mortgage and then sued the defendant for hie 
share of the oosts of the litigation and the 
redemption money, 

ffefd, that in the absence of a finding of a oon- 
traot to pay at the oonolasion of a litigation, 
defendant’s liability to pay cannot be postponed 
till the oonoluelon of the litigation. The suit for 
-the recovery of a share of oosts and money due for 
the redemption is batted under Art. 61 or 115 if 
brought more than three years after payment. 
8 0. L. J. 93, Disi. (N'ewbould and Panlon, 
J/.). SHAIK JAMAL V. SHAIKH OHAND. 

70 I.O. 289=A.LR. 1922 Cal. 79. 


—Art. 113— Salt on Hatchlta. 

-A suit on a Hatohita stamped and signed by 
the debtor, containing a statement of adjustment 
-of aoooants and consisting in Itself a distinot and 
unqualified promise to pay the amount found due 
on adjustmeul is governed by Art. 115 and not by 
Art. 61. In every oase where Art. 61 is made 
applicable there need not be always a reciprooity 
of demands. (C. C. Ohoae and PanUm, JJ.). 
'8ABIFUN MAHDALTN V. FBRADOHL EHALUN. 

76 I.O. 603= A.I.R. 1923 Gal. 978. 


—Art. 115— Salt to enforce award. 

- S uits to enforce awards ate governed by 
Art. 120 and not by Art. 115 or Art. 118. 83 Cal. 881 
«nd 6 8. L. B. 148. Bel. cn, (Perctual, J.C.and 
Asfon, A. J. C.). EHUBOHAND BHTECHAND v. 
JBTEAHAND BANTDA8. 117 I.O. 193= 

28 S.L.R. 417= A.I.R. 1929 Sind 168. 


—Art. 119— Trust created by will. 

—A will of 1887 provided that certain proper' 
4ies should be given to 6 and his mother by way 
uf maintenance and if those properties were sold, 
they should receive Be. 40 in lieu of the income. 
Xn 1908| the exeootoxs entered Into an agreement 
with the benefloiaries by which the properties were 
aold and the maintenance amount was agreed to 
he paid. In 1919 B's mother died and B brought 
the euit for malntenanoe, 

Held, the suit was in time : it was in substanoe 
based upon a trust created in his favour by the 
will and that it was governed by Art. 120 or 128 
and not Art. 115. (Shadi Ldl, 0,J. and Agha 
Saidar, /.). Mt, Ali Begam v. Ismail Kossaih. 

SO P.L.R. 689=A.I.R. 1929 Lah. 834. 


—Art. 119 — Undertaking to pay debti. 
■^—^Dtfaull— Starting point. 

Where the terms of the oonditious in tl 
aale-deed were merely that the mortgage was to 1 
^aid ofi, and did not require the vendee to pay 
off at some future time or to pay it off whenever 1 
pleased but provided that he was responsible f( 
future Interest and was to pay it off before tl 
property was endangered, the presnmptlon Is thi 
he was to pay it off immediately or,’ If not Is 
mediately, at any rate as soon as was reasouabl 
possible. The vendee, therefore, broke his contra^ 
when ho uudortook to pay the mortgage, or withl 
• Tory short ,bpt masonlUe > period therefcos 

UAtWi 479 w.4A.i:,B. 1981 AUirXa 


LIMITATION ACT (191)8), Art. 119— Applicabi- 
lity. 

(Bows ond .Kendall, //.). Kallu v. Bam 
DAS. 107 I.O. 679=26 A.L.J. 53= 

A.I.R. 1929 All. 121. 

—Art. 116. 

Applicability. 

Breach of Oontraot. 

Covenant for Title. 

Dower-debt. 

Interpretation. 

Lease. 

Memorandum and articles of Company. 

Personal liability of mortgagor. 

Suretyship and guarantee. 

—Art 116— ApplicabllUy. 

'If there is covenant express or implied 
indemnifyiag party suffering against loss oansed 
by defect iu title of executant of doonment 
Art. 116 applies, otherwise Art. 63 or Art. 97. 
30 All. 402 ; 13 A.L.J. 669 and A.I.R. 1929 All. 293, 
Be/. {Dalai, J.). BAQESWAR TewaBI 0 . BlKBA* 
MAJIT RiMaR. A.I.R. 1930 All. 789. 

■ -Express covenant. 

A purchased from B by an Indenture certain 
property snbjeot to au iocumbrance of Bs. 16,000 
by a deed of charge of mortgage in favour of K. 
There was a stipulation that B would keep A harm- 
less and would indemnify him la respect of any 
charge save and except the ohargo in favour of K. 
Eventually after the sale was completed, it was 
found that the amount due to the mortgagee was 
Rs. 21,000. This amount A had to pay and he sued 
B for the difference between Rs. 16,000 and the 
sum be actually paid, 

Held, that A took the property subject to the 
liability of the mortgage of K, that on a oonstrno- 
tlon of the document, he was bound to discharge 
the incambranoe of K entirely and not merely to 
pay the sum mentioned in it, and in absence of 
any express oovenant to the effect that B would be 
bound to pay any excess due on the mortgage: A 
was not entitled to the amount claimed by him, 
Held, further, that it was not a oovenant whioh 
could be implied from the sale-deed and ^erefom 
Art. 116 did not apply. 24 Mad. 233, Bel. on, 
(B. B. Ohose and Bose, JJ,), BIDHU BHUSAN Pal 
OHOWDHUBT V, umbsh ohandba bakebjsb. 

A.I.R. 1930 Cal. 968. 

Transfer for maintenance stib/ecf to debts. 
Oertain lands were transferred, by a registered 
deed in writing in favour of a person for life in 
lieu of maintenance and he was made to bear the 
liability of certain payments, 

Held, that the deed of transfer contained an im- 
plied aoceptanoe of the transferee to make the 
payment though it was iu a unilateral doonment 
and such deed was a complete oontraot in wiUiag 
between the transferor and the transferee within 
the meaning of Art. 116. 19 Mad. 62. 25 Mad. 50 ; 
35 Cal. 688; 20 O.W.N. 408 ; A.I.R. 1925 Bom. 440. 
Bel. on.: 26 All. 188; 84 All. 464 ; A.I.R. 1916 P.O. 
189 ; 8 Bom.L.B. 667. Bef ; In re 2/eio Eberhardt 
Oo , 43 Oh. D, 118, Cons. (Wa«r Hasan, Ag.C.J, 
and Rata, J.), NABSINGH Pratab o. MAMMAK 
JAK. 118 1.0. <17=8 O.W.H. <31= 

A.I.R. 1939 Oadh 3ll« 

Cantraef signed bj/ one and accepted bv «n- 
ether. ^ 

Article 116 Is not limited to agreementa signed ' 
by both the parties. If there is a valid oontraot 
evidenoed by a registered doonment whtoli thohgh 
signed by only one party I« oomplete beosuBe it how 

been Moaptod by tho Aether, and bteoohT < 1 ^ 1 ^ 
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LIMITATION ACT (19C8), Art. lie-lpplJcabi 

llty. 

contract has been committed, Art. 116 would be 
equally applicable to such a case. 19 Mad. 62* 
25 Mad. 60; 35 Cal. 683 and 20 C.W.N. 408, Ref. ; 
3 Bom.L R. 637. Dnt.\ A.I.R. 1916 P.C. 182, Cons! 
(Sulaiman and Kendall, JJ.). Mt. Pabbati v 
Sardp Singh. 109 1. C. 409=50 All. 661 = 

26 A.L J. 426= A.I.R. 1928 All. 313. 

Article 115 applies to an action for debt just 

as much as Art. 116 does or may do. A.I.R. 19i6 
P.C. 182 and 37 Bom. 656, Eel. on. {Marten, C.J. 
and Crump, J.). llANlK LAL MANSUKHBBAI v. 
SURYAPUB MILLS CO., LTD. 110 I.C. 33 = 

52 Bom. 477 = 30 Bom.L R. 549 = 
A.I.R. 1928 Bom. 252. 

—Art. 116— Breach of contract. 


LIMITATION AOT (1908), Art llBMIoTenant 
for title. 

— -'■Article 116 applies to a suit for damages for 
the breach of a registered contract of sale. (Curgen" 

ven, J.). Pattbachariar V. alameldmanqai 

AMMAL. 100 I.C. 40=25 M.L.W. 11= 

A.I.R. 1927 Mad. 273. 

—Where a registered sale-deed provided that 
the purchaser should pay the revenue on the land 
sold, but the vendor paid the revenue on be- 
half of the purchaser, and sued him for revenue- 
paid. 

Held, that Art. 61 should apply and not Art. 116, 
{Deoadoss,J.). Thondiyil Pdthalatta Ukka* 
RAN Nayar u. Thondiyil ponnigabi Ukkaean 
Nayar. 94 I.O. 1046 = 1926 M.W N. 291 = 

A.I.R. 1926 Had. 633 = 51 M.L.J. 189. 


■ Undertaking to pay debt. 

Article 116 applies not only to a suit for a speci- 
fied sum of money due on a registered bond but 
also to a suit where the vendee having agreed to 
apply a portion of the purchase-money to the pay- 
ment of a previous debt due by the vendor fails to 
apply it in that way and a suit is brought to re* 
cover that amount from him. Such a suit is not 
barred if it is brought within six years of the 
breach of contract sued upon. The period of limita- 
tion in such a case does not run from the date of 
the execution of the sale-deed but from the date on 
which the contract is deemed to have been broken, 
viz., the date when either there was a repudiation 
of the liability under it or vshen the contract had 
been impossible of performance on account of 
vendor’s debt having been satisfied. 34 All. 429; 
6C.L.J. 398 and A.I.R. 1921 All. 183, Eel. on; 
3 All. 600 (F.B.); A. I. R. 1916 P. C. 182 and 
A.I.R. 1923 Cal. 607. Eef. (Pas and Fazl Ali, JJ.}. 
Ram Racbhya Singh v. Raghdnath Prasad 
MISSBB. 122 1.0. 244 = 8 Pat. 860 = 

A.I.R. 1930 Pat. 46. 

No date fixed for payment. 

Under Art. 116 time begins to run from the date 
of breach of contract under a registered instrument. 
Where no time is fixed for payment, it runs from 
the date of the deed itself and a suit brought more 
than six years after the date is barred by time. 
{Sulaiman and Pullan, JJ.). RAM Saban Dab u. 
Bhagwan SINGH. A. I. R. 1929 All. 775. 

Undertaking to pay debt. 

Some portion ol the purobase-monoy was left by 
the vendor with the vendee to be paid to his (ven- 
dor’s) creditor and this provision was entered in 
registered sale-deed that was executed. The ven- 
dee did not pay whereupon the creditor, suing the 
vendor, attached and purchased this debt due from 
the vendee. He then sued the vendee to recover 
the debt from him basing his claim on the debt 
purchased by him in the execution proceedings. 

Held, that by hie purchase of the debt the credi- 
tor stepped into the shoes of the vendor and ob- 
tairjed his right to recover the debt on account of 
breach of contract to pay the same to the creditor 
as stipulated in the registered deed of sale. His 
suit therefore would bo governed by Art. 116 and 
not by Art. Ill although ho based it on the debt 
purchased by him. 84 All. 459, Foil. {Bhide, J.) 
Mehae Chand V. Shanti Sabup. 118 I. C. 443= 

A. I. R. 1929 Lah. 395. 

— An action for damages for breach of cove- 

nant based on a sale- deed which is registered should 
to brought within a period of six years. {Anantha- 
kriahna Avyar, J.). KRISHNA BBATTA v. GOVIN- 

DA Bbatta. A.I.R. 1920 Had. 776. 


Undertaking to pay off mortgage. 

The plaintifis had to satisfy a mortgage. The 
defendant undertook by writing registered to pay- 
the mortgage amount to the mortgagee and to pro- 
cure an indemnity or freedom of the mortgaged 
property from all liability, and the plaintiS sold 
to him in consideration of that contract and of 
the promise to pay, a house and kotha The de- 
fendant did not fulfil his undertaking and conse- 
quently the mortgagee sued for and obtained a 
preliminary decree. The plaintiff induced the 
mortgagee to accept a renewal of the mortgage and 
include in the consideration thereof the decretal 
debt and thus discharge him from the liability 
and sued defendant for oompeasation for breach 
of the contract, 

Held, that the suit was governed by Art. 116 and: 
not x\rt. Ill or Art. 62. {Einkhede, A. J. C.)» 
VINAYAK RAO V. SHBIPAT RAO. 97 I.C 188 = 

9 N.L.J. 107 = A.I.R. 1926 Nag. 429^ 

A suit brought more than six years after the 

sale-deed, for recovery of damages ]or failure ta 
pay the amount left in the hands of the vendee 
for cleaning a prior mortgage ie barred by time, 
{Sulaiman, J,). Ram Nabain v. Nihal BiNGH. 

87 I. C. 804=6 L R.A. Civ. 222 = 

A.I.R. 1925 All. 488, 


•Sale by co-sharer. 


A co-sharer sold lauds to the plaintiff ponding 
artition proceedings, and agreed in the sale-deed 
iself that in the event of his not getting the land^ 
3 his share in the said partition proceedings, he 
^ould pay compensation to the plaintiff. The 
endorwas allotted at the partition a less area- 
ban the area sold and the plaintiff sued for com- 
ensation. 

Held, that Art. 65 along with Art. 116 applied to. 
be case and that time began to run against 
laintiff from the date when the vendors were 
nally allotted a less area. {Martineau and Brasher, 
J.). Rdkan Din v. Hassan Din. 

72 I.C. 897= A.I.R. 1923 Lah. 23, 
Mortgagee covenanting to pay prior mort- 


igee— No time limit fixed— Mortgagor’s suit for 
reach of covenant— Cause of action arises only on 
lortgagor being damnified , e.g., by the property 
sing sold in execution of a decree obtained by the- 
riot mortgagee. {Tudball and Eafique, JJ.). 
3HRI Prasad v. Muhammed Sami. 

60 I.C. 829=19 A L.J. 81= 
A.I.R. 1921 All. 133, 

-irt. 116— Covenant for title. 

. ■■'The provisions of Art. 116 will apply wherfr 
lere is a breach of covenant of indemnity against 
)BB caused by defect in titles. The covenant neefl' 
ot be express. It may be Implied as in ease of » 
kle under B. 62 (2), T. P. Act for the refund of 
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LIHITITIOH ACT (1908), Art. il6-^07enani 
for title. 

parobaae-money. If there is no snob covenant 
Alt. 62 or 97. Llm. Act will apply. 80 All. 409 ; 
13 A.tj-J. 669 and A.T.R. 1929 All. 293, Baf. (i>alal, 
/,). BAQESWAE TEWABI v. BIKrAUAJIT SlNQH. 

A.I.R. 1930 All. 78S. 

— If a statute says that a oertaln covenant 
should neoefisarily be implied in a certain oontraot 
and that oontraot Itself is in writing and registered, 
Art. 116 applies, and if the contract is under S. 55, 
T. F< Act, and the vendee is put in possession and 
dispossessed the time begins to run from the data 
of dispossession. A.I.R, 1928 All. 293, Bel. on. 
{Cases discussed). {Sulaiman and KendolU //.). 
MD. SIDDIQ V. MD, NUR. A.I.R. 1930 All. 771. 

-Olaim for damages by a vendee on the gronnd 
that his vendor’s title is defeotlve is governed hy 
Art. 116. (Bupchand, AqJ.C.). Sorabji MuN- 
OHBBJI BILLIUOBTA V, TABACHAND GHANSQAR- 
DAS. A.I.R. 1930 Sind 66. 

- -Suit for damages based on a clause of indem* 
nity or on a ooveuant for title and quiet posses* 
sioQ contained in a rogisteiod sale- deed is governed 
by Art. 116. A.I.R. 1921 Lah. 260, Foil. (Addi- 
son, J.). Manqladha ram V. Ganda Mad. 

120 1.Q. A.I.R. 1929 Lab. 388. 

■ -Breach of — Suit for re/und of purchase 
money. 

To a suit for refund of purchase money wbioh 
is in substance a suit based on a registered docu- 
ment and oan be regarded as a suit for oompensa- 
tion for breach of a oontraot, Art. 116 must apply 
although snob a suit may fall under some other 
provision of Limitation Act and time begins to ran 
only when it is found that there is no good title. 
A.I.R. 1921 Bom. 252; 38 Mad. 887 ; A.I.R. 1916 
P.0. 182, Foil. {Das and James, JJ.). Mt. Lakh- 
PAT KUEB V. DOBGA PRASAD. 117 I.O. 654=* 

8 Pat. i32= A.I.R. 1929 Pat. 388. 

’Breach of^No title ab xaMio—Slarting point. 

The starting point for limitation in a suit by a 
vendee to recover damages from his vendor upon 
bieaoh of oovenaut for possession is, where 
from the inoeption the veudor had no title to con- 
vey and the vendee has not been put in possession 
of the property, the date of the sale-deed or at the 
latest the date when the vendor first denies vendees 
right to possession. {Curgenven, J.). Pattra- 
OHABIAB V. AlAMBLUUANGAI AMMAD. 

100 1. 0. 40=25 H. L. W. 11« 
A. I. R. 1927 Had. 273. 

' ' A suit for oompensatlon for breach of express 

or implied covenant (or title and quiet enjoyment 
in respect of a sale-deed ezeouted after ooming into 
fozoe of the Transfer of Property Aot is governed 
by Art. 116. 88 Mad. 1171, Foil. {Devadoss, J.). 
SBaAMANI V. MDRIBADBA. 91 1.C. 814= 

22 H L.W. 704= A.I.R. 1926 Had. 255= 

, 49 M. L. J. 068. 

——An action for damages for breaob of a cove- 
Bant for title contained In a registered Instrument 
Is governed by Art. 116. 11 N. L. R. 186, Foil. 

{Wadegaonitar, A./.O.). Ramoean v.Pubdbhot- 

86 I. C. 699=22 H.L.R. 49= 
^ ^ A. I. R. 1926 Nag. 109, 

' ' Where the defendant covenanted that he had 
a good title to tl^e property sold, and in return fot 
the sale-deed received a certain prioe, W the plain- 
tiff was obstrooted in obtaining poesesslon of the 
property and therefore sued defendant for return of 
the pniohase money, 

governed by Art. 116 and 
tbacauieot notion arose on the date of salat (Hoe- 

D. D. VOL. in— 167 


LIMITATION ACT (1908), Art. 

for title. i 

leod, C,J, and Ooyajee, J,), GANAPPA PutTA 
HBGDG V. HAMMAD SAIBA. 89 I.O. 89=^ 

49 Bom. 596=27 Bom. L.R. 637= 
A.I.R. 1925 Bom. 44(L> 
—A suit for the zefond of the puiohasa-money. 
may be regarded as a suit for damages for breach 
of oovenant of title. The Article applicable to snobT 
a suit, where the conveyance is registered, ia 
Act. 116. If a oontraot, in the sense of the Aztlole,^ 
is in writiog, the writing represents the implied as; 
well as the express covenants breach of which ia 
governed by the Article. 19 C.W.N. 102 (I9l3) Dies.:) 
38 Mad. 1171, Foil. {Sanderson, C.J. and Biohard-r 
son, J*.). IMJAD ALIV. MOHIBI CHAMDBA ADBl-y 

SABI. 80 l.G 623=27 O.W.N. 1025=^ 

A.I.R. 1924 OaL 146.: 

■Where &jajmani brip was found te be not, 
saleable, 

JSeld, that a suit for possession of the hrit or tbo' 
refund of consideration in the aUemative is govem-i 
ed by Art. 116 when the sale-deed of thebrtfwas, 
a registered one. (Ross, J.). GBlNau OJIHA 
hlEQSANATH PANDEV. 72 I.O. 653= ' 

A.ia. 1B2I Pat. 321. 
—Breach of— No title ab initio— Sfariin^f point. 

Per Spencer, J.— Lessee or purohasec_. who ; getq. 
possession on the strength of a registered oozi^abt. 
and is subsequently evicted for want pf title in hla 
lessor or vendor has six years from the. date of-his*. 
dispossession under Art. 116 to sue fot damages ior- 
breaoh of the title for quiet enjoyment ; but if from- 
the inoeption the vendor had no title to convey 
and the vendee never gets possession, the starting' 
point of limitation is the date of the sale. Salt by 
A as vendee of B who was himeeU vendee .of Q, 
against C for money paid wbioh C was bound to pay* 
to his secured creditors is not one for damages or fo^ 
return of the purohase-money, as there is no 
privity of oontraot between the parties. (Sj^noar. 
and Devadoss, JJ.). Gopada lyBNQAB v. MUMMA* 
OHl Reddiar. 74 I.Q. 416=17 H.L.W. 254=^ 

A.I.R. 1923 Had. 392. 

The provision in a sale-deed by which the. 

vendor undertook, in oase of dispute, to settle it 
out of his own expense and carry out the sale, 
withont obstrnotion, amounts to a covenant fox- 
quiet enjoyment or at least a oovenant for title 
and a breach of the oovenant gives the plaintiff' 
six years to sue from the date when the oovenahf 
is broken. (Aumarastoami AasIH ond Rsoadou, 
JJ.). BUBBATA V. PITOHANNA. 68 I.O. 190= 
1922 H.W.N. 420= A. I. S. 1933 Had, 26= 

43 H.L.I. 

^—Breach of— Subsequent dispossession. 

Plaintiffs brought laud under a cegistexed'deed 
and were put In possession. The land was leased 
to a tenant who snbaequently set up his own title 
to the land and his olaim was also embodied in a 
final decree of the Court. Plaintiffs then filed a 
suit against their vendor for the recovery of the 
purohase money, eto.. 

Held, that Art. 116 and not 97 applied and 
began to run only when the tenant obtained ihe 
decree supporting his own title to the land, 

A distinotibn should be made between 
where from the inoeption the vendor hi4 no tiS 
to convey and the veude'e has not been pqi in 
posseesion of the property, and other eaisee when 
the sale is only voidable on the objeetionfol third 
parties and possession ia taken under tfie It 
is only in the first class ot oaaeathat th^Srang 
point of limitation will! be the date of a^oToS 
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limitation AOT (1908), Art. 116— Dower-debt. 

law discussed. (Afacleod, C. J. and Fawcett, J.). 
MULTANMAL JAYABAM V. BUDHUMATj ^lEVAL- 
QHAND. 61 I.O. 70343 Bom. 9953 

23 Bom. L. R- 3253A. 1. R. 1921 Bom- 292. 


—Art. 116— Dower-dobt. 

' Converted into mortgage debt, 

A registered deed exeouted by M&hommedan 
husband long after the marriage, promising to pay 
dowry then still due from him, on demand and 
hypothecating certain Immovable properties as 
security for its due payment, converts the dower 
debt into a mortgage debt ; and to a suit on such 
deed for the amount of dowry, six years rule of 
limitation is applicable. 6 M.I.A. 211 (P.C.). Dist. 
{Tqhal Ahmad, J.). MT. Kubba Begam v. Fazal 
Husain. 99 I.O. 9S3=A l.R. 1927 All. 268. 

Article 116 applies to suits for recovery of 

dower debt when there is a registered dower deeds 
although Arts. 103 and 101 would apply when there 
la no such registered instrument and time runs 
from the date of death of the ladv. 44 Cal. 7-59 
(P.C.), Foil.’, 36 C L J. 379. Ref.\ 36 Oal. 184. Not 
foil, i^ooherjee and Bunfcin, JJ.). MD. MOZA- 
HAHAL AHMAD V. MD. AZTMADDIN BHUINYA. 

73 I.O. 17-27 O.W.N. 210=37 O.L.J. 103 = 

A. l.R. 1923 Oal. 907. 
^Art. 116— Interpretation. 

— ■ — * Contract,' 

The word “ contract ” in Art. 116 Includes an 
Implied contract also. A. l.R. 1937 Pat. 348; A. l.R, 
1926 Mad. 255; A. I. R. 1925 Bom. 440 and A. I. R. 
1924 Cal. 148, Rel. on, (ifukerji and Niamatullah, 
JJ.). HANWANT RAI v. CHANDI PBASAD. 

119 I.O. 243=91 All. 891 = 1929 A.L.J. 433= 

A.I.R. 1929 All. 293. 


— ' '* Compensation.* 

The word “ compensation ” in Art. 116 need not 
be restricted to a claim for unliquidated damages, 
and can be held to include a claim for a sum cer- 
tain. 44 Cal. 759 (P. C.), Foil, [hfacleod, 0. J. and 
Coyajee, J.). Ganappa potta hegde v. Ham- 
mad SAIBA. 89 I.O. 59 = 27 Bom. L.R. 637= 

49 Bom. S96=A.I.R. 1929 Bom. 440. 

- ■ Words. 

Per Coyajee, /.—The words “express or im- 
plied ” contained in Art. 115 ate also Intended to 
be read into Ark. 116. 45 Bom. 955, Ref. {ifacleod, 

C. J. and Coyajee, /.). Ganappa Potta Hegde 
V. Hammad Baiba. 89 I C. 59= 

27 Bom. L. R- 637=49 Bora. 596= 

A.I.R. 1925 Bom. 440. 


Compensation.' 


The expression compensation is not ordinarily 
used as an equivalent to damages, although com- 
pensation may often have to be measured by the 
same rule as damages in an action for a breach. 
The term compensation signifies that which is 
given in recompense, an equivalent rendered; 
damages, on the other hand, constitute the sum of 
money claimed or adjudged to be paid in compensa- 
tion for loss or injury sustained, the esti- 

mated in money, of something lost or withhold. 
The term compensation etymologioally suggests 
the imago of balancing one thing a^inst another. 
Its primary signification is equivalence, and the 
secondary and more common meaning if aorao- 
thing given or obtained as an equivalent. {iJookfr- 
feealdRanUn..TJ.). Ma Mozaharal Ahmad 
V. MD. AZTMADDIN RROINYA. 73 LO- 17- 

37 O.L.J. 108= 27 O.W.N. 210= A.I.R. 1923 Cal. 307. 

—Art, 116— Lease. , , . 

A suit by lessee for damages by way of com- 
pensation for breach of the term of the lease, 


LIMITATION AOT (1908), Art. 116-Memoraa- 
dnra and Articles of Oompany. 

namely, the implied term for quiet possession is 
governed by Art. 116. 32 I.C. 245 and 44 Oal, 759 
(P.C ). Rel. on. {Martineau and Dalip Singh, \JJ,). 
Obedur Rahman v. Dabbabi Lal. 98 I.C. 684= 
7 Lah. 428=27 P.L.R. 663=A.I.R. 1927 Lab. 1. 

—A suit for recovery of rent by a landlord 
under the Madras Estates Land Aot Is governed by 
the three years’ period of limitation prescribed by 
Art. 8, Sob. A of the Act. It makes no difierenoe 
whether the landlord is suing on a registered-deed 
or not. (Wnller, J.). Katiba Sahtb n. Peria- 
THAMBIA PILLAI, 100 I.C. 241* 

A l.R. 1927 Had. 439. 
—An action for breach of duty declared by 
S. 108 of the Transfer of Property Act is regulated 
by Art. 116 of the Limitation Aot if the lease is in 
writing registered, the obligation being deemed to 
be embodied in the contract, and not by Art. 62 or 
Art. 97. 19 Cal. 123 and 26 Bom. 750, Dist. {Das 
andScroope, JJ.). NABIN CHANDRA GANGULI i>. 

MuNcai Mandeb. loi I.C. 707= 

8P. L. T. 690=8 Pat. 608= 

A I R. 1927 Pat. 248. 
—A registered instinment of lease operates also 
as an executory contract to deliver poasessiop of 
the property to the lessee, such contract being 
deemed to be embodied in the lease; and a suit for 
damages for breach of such contract is within 
Art. 116. The question of the date from which 
limitation runs must be decided by reference to 
the Article under which the suit would have fallen 
if the contract had not been registered. 30 All. 400; 
25 Mad. 587. Ref. {Baker, J.C.). SETH LAXMI 
CHAND V. BAJI RAO. 78 I.O. 248 = 

A.I.R 1924 Nag. 220. 

— Art. 116— Memorandnm and Articles of Com- 


pany. 

Sutf against Director for misfeasance. 

Article 116 of the Limitation Act does not apply 
to a claim against the Directors of a Company for 
mifafeasauce because the whole of the contract 
governing the relationship of the oompany and the 
Directors is not in writing registered but part only 
that which is contained in the articles of asso- 
ciation. When at various times the Director was 
re-appointed to his office there mu«t have been 
something in the nature of an ofier by him to serve 
further and an acceptance by the company or vtcfl 
versa either express or implied which circumstance 
shows that the whole oontraob is not in the articles. 
{Marten, C.J. a^id Patkar, J.). GoviND Nabayan 
V. RanQANATH. 54 Bom. 228=32 Bom. L.R. 232. 
Suit against share holder. 

The mere fact that the articles of association of 
a company have to be registered under the Indian 
Companies Aot, an action against a share-holder 
who becomes a share-holder by accepting the 
articles is not covered by Ark. 116. {Marten, C. J. 
and Crump. J.), Manbklal v. Subtapur Mills 
CO 110 I. C. 33=52 Bom. 477 = 

30 Bom.L.R. 549= A. I. R. 1928 Bom. 232. 


— Begistralion. , x- i * 

he deposit of the memorandum and articles of 

ooiation of a Limited Company with the Regis- 
of Joint Stock Companies under the direction 
he Aot Is not registration as oontempl^ed by 
116. 42 Mad. 33, Overruled. {Goutts-Trotter, 

., Krishnan and Beasley, JJ.). J 
. COTTON PRESS. 94 I. C. 

1926 H. W. N. 450=24 M. I** 

A.lvR. 1926 Mad. 616=60 M.L.J. 920 (F.B.}, 





Otvlii. 6^IMiNAti AND sfeVENlJB 


<• 


2^62 


fl 


limitation act (1908), Art. 116— Memoran- 
dam and arlcles of Company. 

■ -Rigistratiofi. 

Per Mukerji, J.— Registration with the Registrar 
of Companies is aa much a registration within 
Art. 116 as registration under Act XVI of 1908. 
[W^sh and Mukerji, JJ.). Unio^I Bank OF 
ALLAHABAD, I» re. 88 I. C. 785=47 All, 663= 

23 A. L. J. 473=6 L. R. A. Civ. 425= 

A.I.R. 1925 All. 519. 

Purchaser of shares. 

Purchaser at Court auction sale of some shares 
Ins Company, whose transfer is not recognised is 
not a share-holder and therefore he cannot tahe his 
stand on the registered contractual relation which 
is the foundation for any claim to call in aid 
Art 116. {Wallace, J.). RAMA SESHATYA V. T. COT- 
TON PbESS, BEZWADA. 79 I.C; 947=34 M.L.T.289 = 
19 M.L.W. 623= A.I.R. 1924 Mad. 721 = 

47 M.L.J. 563. 

- <S‘ . I 

—Art 116— Personal liability of mortgagor — 
Article applicable. 

• ^The personal remedy can be enforced on the 
basis of a xegisterod deed within six years under 
Alt, 116, Limitation Act. A.I.R. 1923 All. 1 
(F.B.) ; A.I.R. 1929 Mad. 53 (F.B.) and A.I.R. 1928 
Oudh 465, Re/. ; A.I.R. 1926 P.O. 66, 

Held, to be no direct authority for contrary view. 
(Sttlaiwon, Ag. C.J., Mukerji and King^ JJ.). 
(SAHD) RADHA KBISHNA t>. TBJ SABOP. 

123 1. 0. 321= 1929 A.L.J. 1294= 
A. I.R. 1930 All. 69 (F.B.). 
In a suit on mortgage the limitation begins 
to run from the date of the first default and, claim 
to the relief against the mortgagor is to be brought 
within six years undor Ait. 116 although the olaim 
^Realization of debt from the property oan be 
brought within 12 years under Art. 182. The mere 
fact that there is longer period for one relief does 
not in itself extend the limitation for the other re- 
lief. 

Where therefore a mortgago suit is brought six 
years after the first default is made the olaim for 
personal decree is barred. 7 All. 602 (P.O.) ; 
84 All. 946 ; A.I.R. 1923 All. 1 ; 20 All. 612 and 
64 Cal. 672, Bel, on ; 25 All. 618; 19 Oal. 123 (P.O,); 
A.I.R. 1927 Lah. 570; A.I.R. 1925 Oudh 212; A.I.R. 
1926 Oudh 19 and A.I.R. 1937 All. 421, Bef.; 
A.I.R. 1995 Mad. 1019 and A.I.R. 1926 Cal. 297. 
(Disf. (Bhide and Currie, JJ.). SAHIB SiNGH o. 
QHBBIAL SINOH. A.I.R. 1930 Lah. 993. 

A suit by the mortgagee to leooTer the mort- 
gage money under 8. 68 (5) of the T. P. Act Is 
goTemed either by Art. 116 or Art. 120 of the Limi- 
tation Act. (Brioastova, J.). Lalta Binqh v, 
Muthttr Upadhia. 7 0. W. N. 1049. 

■ ■ .. Where a mortgagee seeks for a personal re- 
medy against themoitgagor, the period of limita- 
tion appliaable to such case should bo that provided 
for in Art. 116 and uot in Art. 66, Limitation Act. 
A.I.R. 1928 Oudh 465, Poll.; A.I.R. 1926 P.O, 56, 
See also A.I.R. 1929 Mad. 58. (Mura,/.). 
BHBO DA8S PANDB tf. EUNJ BBBABI. 

Ill I.O. 813=6 O.W.N. 1128. 

'^ABti..il8;;-^0M0BM lUbllity of moptge^gop- 
iDftTIenablo property. 

. — — The plaintiff sued for sale of a moxt^ged 
property on foot of a registered mortgage,, The 
property however, being a ouUivatory holding and 
thus not belng'liablo to sale, In his leplloation 
the pUlntifi desired a money-deoree. There was a 
'farther plea of the p^t^ntlS that the defendant had 
Dfahdalently tepresented the property to be alien- 


LIMITSTION ACT (1908), Ark. 116. — 

liability of mortgagor-Mortgage suit bwMd. 

able property ; but no fraud was found to hays 
been proved, 

Meld, that the suit would hav^ been governed by 
Art. 95, Sch. I, of the Limitation Act only if 
the alleged fraud had been established, the proper 
Article applicable to the suit was Art. .116, 
Bch. I of the Limitation Aot. 13 0.0. 148 and 
3 O.L.J. 593, Disf.; (1907) A.W.N. 193, Bef.io. 
Dalai, A.J.C.). THAMMAN SlNOH tJ. DALCHAND. 

67 I.C. 996=9 O.L.J. 171= 
A.I.R. 1922 Oudh 113. 

—Art. 116— Personal Itabillky of mortgagor- 
joint family property. 

Where in a suit based upon a registered mort- 
gage executed by the manager of a joint Hindu 
family, the mortgagee prays for an alternative 
relief that in case the mortgaged property be not 
liable for payment of the mortgage debt, ha should 
bo given a personal decree, the limitation for sUoh 
a relief is governed by Art. 116 and not by Art. 66: 
A.I.R. 1916 P C. 182, Cons, and Bel. on ; {Case-law 
dtsctwsrd) ; 7 All. 502 (P C.) and A.I.R. 1926 P.O. 
56, held not applied. {Qckaran Nath Aftsra and Sxi* 
tiasfacd, //.). INDBA BAHADUB Sinqh V. Kbai* 
BAT1L4L. 113 I.C 489=4 Lack. ;L07= 

SO.W.H. 836=A.1.R. 1923 Ondh 465. 

A mortgage by the Earta if not made for 

purposes laid down in the Hindu-Law is void from 
its inception and creates no charge against the 
joint family property and even against the interest 
of the actual mortgagor; the cause of action for a 
relief by way of a money decree against the execu- 
tant arises immediately after he breaks his pro- 
mise which he made for the repayment of the loan, 
i.s., from the day the money under the agreement 
becomes due and a suit for such a money decree ia 
governed by Art. 116 and not Art. 97 of the Aot, 
{Wasir Masan, A.J.C.). BAU HABAIN o. KANQ 
KHMAB. 69 1.0. 786 = 25 O.C. 164=10 O.L.J. 180:* 

A.I.R. 1922 Oudh 267. 

Where the manager of Hindu joint family 

mortgagee the family property for purposes not 
reoogoised by ,the law, the mortgage is void 
«n toto and ab There is np question of .^e 

security failing at a subsequent date. Thetofore 
where in a suit on such mortgage the plaintiO 
prays for an alternative relief that If the property 
is not liable, he must be given a personal deotee 
against the assets of the mortgagor, Art. 116 and 
not Art. 97 applies. 27 Cal. 762, FoU., 19 Oal. 123 
(P.O.), JDisI. {Daniels and ^asir Sasan, 

gajodhab Basse v. Qauri seaneab. 

61 1.0. 206=8 O.L.J.81« 
A. I. R. 192i Oudh 17, 
—Alt. 116— Personal liability of morUagor— 
Honey pay^l^^e on demand. ' i 

: —Whore a sulk ie instituted iSaore than sis 

years after the making of the mortgage, and the 
mortgage money is payable on demand a fieiaoxuil 
decree ia barred. (Afeers, O, J. and Mukarji, /,), 
EUBBN SAEAI 0. RAGBT3NATH SiNQB. 

116 1.0. 438=81 All. 473=1929 A.L.J. lIQi* 

; A.I.R. 1929 AM, m 
—Ark. 113— Peraonal UabiUty of morkilaidK— 
Mortgage suit barred. , 

. — — TheTtial Court relying on a elaiBa In-lha 

mortgage d«a.whiph entitled the mortgagee to roe 
for the wbole amount of prtopipai an,a Intereat, on 
deiarat pf payment of annual interest, held, that 
the oUim to enfpjojJ^e wa* barred by Hist 
wdec Art. ,1,^ of tiw Limitation . Aet| but ft wm 
however of opinion tint Hie personal remedy ba^d 
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(1908), Art. 116-Porfonal 
liability of mortgagor — Mortgage void ab 
initio. 


on the bond was not barred. It accordingly grant- 
ed the plaintiff a simple money-decree. The lower 
Appellate Court holding that the personal remedy 
also was barred, dismissed the whole suit, 

Held, although the relief for recovery of money 
otherwise than by enforcing the charge would be 
governed by another article with a different period 
fixed, yet as the bond was not a single bond with- 
in the meaning of Art. 66, the time began to run 
against the mortgagee for both the reliefs claimed 
from the date of the first default, when the money 
became payable. 19 A. L. J. 406 ; 15 A. L. J. 313; 
3 All. 600 (F.B.), Diss. {Hears, CJ., Piggott, Wals'n, 
Ryves and Sulaiman, JJ,). Shib Dayal v. Maher- 
ban. 69 I C. 981 = 45 All. 27= 

4 L.R.A. Ci7. 3=20 A.L.J. 819= 
A. I. R. 1923 All. 1 (P.B.). 

““Art. IIG—Peraonal liability of mortgagor-** 
Mortgage void ab initio. 

—A mortgage-deed of 1906 provided that In 
case of default in payment of interest, the mort- 
gagee was to take possession of the property. In 
1908, there was a default but the mortgagor refused 
to give possession. The mortgagee brought a suit 
in 1917 in which, on the death of the original 
mortgagors, his sons were brought on record. The 
sons objected that the property was ancestral and 
that there was neither legal necessity nor antece- 
dent debt and the suit was consequently dismissed 
in 1918. The present suit was brought in 1920 by 
mortgagee to recover his money. 

Held, that Art. IIG applied and that the mort- 
gage-deed was invalid and void ab initio. The cause 
of action arose when the morfg’tgor refused to give 
possession in 1908 and not in 1918 and the suit was 
barred by limitation as well as by 0. 2, R. 2, C P. 
Code, as when ha has refused possession, he could 
sue for possession and also for money under 
8.63 (C), T. P. Act. 49 I. A. 9, Foil. (Simpson, 
A.J,C,). Udairaj Singh u. Ram Udit Tewari. 

77 I.C. 340 = 10 0 L J. 376= 
A.I.R. 1924 Oudh 147. 


—Art. 116— Personal liability of mortgagor- 
personal covenant indeed. 

. Where upon a sale of the mortgaged property 
under a raortgago-deorce obtained in a suit on a 
registered mortgage-deed, there is a deftoienoy. the 
period of limitation to recover the same under a 
personal covenant in the said deed is six years 
under Art. 116. 26 All. 138 and 34 All. 464, Not 
foil; 7 All. 502 (P.C.) and A. I. R. 1926 P.O. 56, 
Dist. (Case-law considered.). (Coutts-Trotter, C.J., 
Kumarastuami Sastri and Walsh, JJ.). RATNA- 
SABAPATHT CHETTIAR 0. DEVASIGAMONY PiLLAI. 

116 I.O. 817 = 32 Mad. 105=29 M L.W. 143 = 
A.I.R. 1929 Mad. 38 = 56 M-L.J. 10 (F B.). 

A suit on a personal covenant in a registered 
mortgage document is governed by Art. 116 and the 
six years rule applies to such cases. 84 Cal. 672; 
17 C. W. N. 360; 11 Mad. 56; 21 Mad. 242; 
13 All. 200; 80 All. 388; 84 All. 246; 88 Bom. 177; 
12 0al.889; A.I.R. 1916 P.O. 182 and 20 Oal. 79, 
Foil.; 7 All. 502, Dist.; A. I. R. 1926 P.O. 56, Expl. 
and Dist. (Case law discussed.) (Kumaraswamt 
Sastri and lieilly, JJ.)> CHENQALAMMA w. 
YbERARAGHAVA. 11* 5 * 5 - 

1928 M.WN. 878 = 28 M.L.W. 624= 
A.I.R. 1928 Mad. 1124=35 M.L.J. 506. 
■ . ■ A suit on a personal covenant in a mortgage- 
deed is governed by Art. IIG aud not by Art. 60 and 
Ihe period of limitation is six years and not three 


- Perional 

liability of mortgagor-Registration at wrong 

years. 12 I. A. 12 ; 5 Pat. 5S5 (P.C.), Expl and 
Dist.; 44 I. A. 65, Applied and case-law referred 
(Kumaraswami Sastri and Reilly, JJ.). Obenga- 
LANNA GARU U. VEERARAGHAVA NAIDU. 

28 M.W.N. 873=28 M.L W. 624= 
A.I.R. 1928 Mad. 1124 = 55 M.L.J. 508. 

——Article 66 applies to claims based on a single 
bond. A single bond means a bond merely for pay- 
ment of a certain sum of money without any oondi- 
tion in or annexed to it. A mortgage- deed which 
contains a covenant making the mortgagor person- 
ally liable cannot be considered to be a single bond 
within the meaning of Ait. 66. Claim based on 
such a mortgage-deed is governed by Art. 116 and 
not by Art. 66. 8 0. C. 77 and 29 Cal. 654, 2fel. on. 
(Gokaran Nath Hisra and Sriuasfaua. JJ.). Jai 
INDRA BAHADOR SINQH v. KHAIRAT LAL. 

113 I.C. 489 = 5 O.W.N. 836=4 Lack. 107= 

A.I.R. 1928 Oadh 463. 

-Where in a mortgage-deed, the mortgagor 
covenanted to pay the debt in six months and failed 
to pay the same, a suit was instituted nearly ten 
years after the debt bec.ime payable, and a per- 
sonal decree was passed therein. 

Held, that the cause of action in the personal 
covenant accrued when there was a failure to pay 
the debt, i.e., six months from the date of the 
mortgage and that the claim had become barred 
under Art. 66. (Mr. Ameer Ait.) GANESH LAL 
PANDIT V. Khetra Mohan Mahapatra. 

95 I.C. 839=24 A.L.J. 615=28 Bom L.R.931 = 
53 I.A. 134=43 C L.J. 545=24 M.L.W. 50= 
1926 M W N. 535 = 3 O.W.N 691= 
7 P.L.T. 501 = 26 Pat. 585 = 31 C.W.N. 25= 
A I R. 1926 P.C. 56=51 M.L.J. 82 (P.C.). 
Time for suit on a personal covenant to re- 
pay the debt in a mortgage runs from the expiry of 
the term fixed for redemption. But where the 
mortgagee enjoys the usufruct in lieu of interest, 
time runs from the last year when be enjoys such 
usufruct. (Macleod, C.J. and Shah, J.). VlTHOBA 
MAHIPATI V. BALKRISHNA 8AKHARAM. 

63 I.C. 234=43 Bom. 1206= 
23 Bom. L.R. 529=A.I.R. 1921 Bom. 437. 
What is not. 

A stipulation for the recovery of the considera- 
tion if the usufructuary mortgagee should fall to 
got possession or be dispossessed is not a personal 
covenant in the bond or under S. 68 (c) of the 
Transfer of Property Aot by reason of the mort- 
gagor's failure to deliver or secure the possession 
of the property but is to enforce the charge upon 
the immovable property under the covenants in 
the bond itself. Such a suit is governed by 
Art. 132 of the Limitation Aot. 

A claim for interest in such a suit is not a claim 
for damages and Art. 132 and not Art. 116 applies 
to Euoh a claim. But where the claim is interest 
at enhanced rate covenanted for in oase of dis- 
possession, Art, 116 applies, (Jwala Prasad and 
Ross, JJ.), JAINANDAN PBASHAD V. BAIJNATH 
SARAN. 63 I.O 297=2 P.L.T. 229 = 

A.I.R. 1921 Pat. 403. 
—Art. 116— Personal liability of morttfagor — 

Registration at wrong plaoe. 

Where there are two or more oovenants, In a 

document, the invalidity of one does not affect the 
validity of the other. Thus though a mortgage 
deed may be invalid as having been registered in a 
wrong place aud so being in fraud of the registra- 
tion law, the general personal covenant to re-pa/ 
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LIUITATIOH ACT (1908), Art. 116 — Personal 
liability of mortgagor ~ RepreBenUtUe of 
mortgagor. 

contained therein can nevertheless be enforced, 
and ie governed by Ait. 116 of the Llmi* 
tation Aot In aooordanoe with the ruling of Privy 
Council in 29 Gal. 651, and Heuadoss, J J,). 

RAMA RAO V. VEDAYYA. 73 I.O. 188^ 

17 K.L.W. 695=32 M.L.T. 222= 
1923 U.W.N. 166=98 Uad. 435= 
A.I.R. 1923 Had. 447 = 44 U.L.J. 373. 
—Art. 116~PerBonal liability of mortgagor — 
RepresentatiTe of mortgagor. 

Suit agotnsf. 

The claim for a personal decree against the 
mortgagor Is governed by Art. 116 if mortgage is 
registered. 15 O.P.L.B, 29, Fell. Where the mott* 
gagee'fi remedy against the mortgagor personally 
ie barred, it ie also baited against the surety or his 
representatives. (Kinhhede, OJfg, A.J.C.), KaloO* 
SINQH V. MT. SUNDEBABAI. 95 l.C. 707= 

A.I.R. 1926 Nag. 449. 

—Art. 116— Pergonal liability of mortgagor — 
Starting point. 

The period of limitation for a personal 
relief on a registered deed of mortgage is aix years 
from the date oi the aoorual of the cause of action 
on the deed. {Stuart, Kt., 0. J. and Baia, J.), 
SUBAJ BAESH v. MCJNNO BlBI. 6 0. W. N. 974. 

; Whole amount falling due on d«/auft of 

instalment. 

Where in a mortgage*deed the mortgagor piomis* 
ee to pay interest at the end of every month and 
the deed further provides that In case of default to 
pay such interest, the mortgagor shall return the 
pilnoipal as well as interest before the expiry of 
the mortgage period, whenever the creditor would 
demand the same, the cause of action arises on the 
day on which default in paying monthly interest 
is made and time runs from that day and not when 
the mortgage period expiree. A.I.B. 1927 Sind 161. 
Not.appr.;9 S.L.R. 90, Expl; 1 S.L.R. 252; 
8S.L.R. 63; 37 All. 400 (F.B.); A.I.R. 1921 All. 296; 
A.I.R. 1923 All. 1 (P.B.); A.I.R. 1926 All. 499; 
24 Oal. 281; A.I.R. 1926 Oal. 789; Semp v. Garland, 
(1842) 4 Q.B. 619; Reeves v. Butcher, (1891) 2 Q.B.D. 
609. Bel. on; 39 Mad. 9^1; A.I.R. 1926 Mad. 160, 
Notfoll.1 A.I.R. 1923 Mad. 705, Ap:pr, (Rapehand, 
A,J.C.). NENOMAI. JlAMAL V, GHANDUMAL 

AssakmaIi. 116 I. 0. 581= A.I.R. 1929 Sind 140. 

t ^Eviction of mortgagee. 

When a mortgagee is deprived of tbo seoority 
under a decree oi a Civil Oourt, he U entitled to 
proceed personally against the mortgagor and the 
time for such a suit runs from the date the mort* 
gagee was evicted from the land, (Prolf, /.). 
MAUHC YaN KWIN «. MAUN(J Po KA. 

89 I. 0. 86=8 Rang. 60= A.I.R. 1923 Rang. 283. 

116— Suretyship and guarantee — Con* 
tcacli of. 

— — Covenant of indemnity, 

Yendee from a prs'emptor is entitled to take 
Bftnoflt of Bn 6ipi68B ooyoDBnt to indomnify in b 
dsle^deod and oapeoiBllj the otlginal vendor can* 
not contend to the contrary, 7 AH. 775 (P.B.), 

To Buob a ease for a auit for oompensatlon for 
losfl of poBBesBion Art. 116, Limitation Act. applies 
and time runs from date of dlsposeession. 80 All 
4,02, FoU.t A.I.R. 1927 All. 784, Expli A.I.E. 1016 
E.0. 182, Appl. (liuherji and Niamatullah, JJ.), 
HARWAHT BAI 0. OHANDI PbASAD. 

I , lie 213=51 Allr 661=1629 A,L.2. 433 
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A.I.R. 1689 All. 893. 


LIMITATION ACT (1908), Art. 116 — Setting 
aside alienation by adoptee. 

-—-Where the surety is liable under registered 
contract the limitation is six years under Art. 116. 

9 Bom. 820 and 9 Bom. 461, Rel. on, {Kinkhtde, 
Qffg, A.J,C.}, Kaloo Singh o. Mr. Sundaba- 
BAI. 95 I.O. 707=A.I.R. 1926 Mag. 449. 

A suit for compensation for the breach of a 

contract to indemnify falls within the purview of 
Art. 83 and when such a contract is in vnrltlng 
and registered, Ait. 116 becomes applicable and 
by virtue of It the period is extended to six years. 
[Obiter] tn 16 All. 8, JDiss, from. {Broadteay and 
AbdulQadir, JJ.). ABDUL Aziz KHANO. MUHAM- 
MAD BAKBSH. 64 I.O. 431=2 Lab. 316= 

8 L.L.J. 942=104 P.L.R. 1621= 
A.I.R. 1921 Lab. 260. 

Where a registered oontraot to indemnify 

oontains a provision for a charge on Immovable 
property, Ait. 182 applies and not Art. 83 or 
Art. 116. [Wallis, C.J. and Oldfield, J,) BAMA* 
SAMI lYENQAB V. M. V. EUPPUSAUI lYBB. 

66 l.C. 554=14 U.L.W. 69=1921 H.S.N. 472= 

A.I.R. 1981 Mad. 514. 

—Art. 113— ApplloabllUy. 

——Where a claim is not merely for a declaration 
that the defendant's adoption is Invalid, it is not 
barred by Art. 118. (Sfuarf and Sulaiman, jj], 
MT. BADHA DULAITA V. Bashie Lal. 

76 l.C. 14=20 A. L.J. 814=46 All. 1= 

A.I.R. 1923 All. 26. 

—Art. 118— Scope. 

■—Article 118 govemB any suit to obtain a deola* 
ration, not merely that an alleged adoption is in* 
valid but also that it never took plaoe. The period 
of limitation is six years from the date on which the 
alleged adoption became known to the plaintifi. 
[Rafique and PiggoU, JJ.), Udit NABAIN Sinqb 
V. Bandbib Singh. 69 1.0. 971= 

20 A. L. 3. 949=49 All. 169= 
A.I.R. 1923 AH. 68. 
—Art. 118— Setting aside alienation by adoptee. 

■ A salt for a declaration by reversioners that 
an alienation by the adoptee of a widow was not 
binding of them, is substanMally a Bult to have 
it deolated that a oertain adoption was invalid and 
ie governed by Art. 118. A.I.R. 1928 Gal. 670. Rel. 
on. (Cases discussed). (Laltj) Singh, J.). Sadbu BAU 
V. Bishambab Dial. A.I.R. 1929 Lab. 679. 
A one of the widows of one K deceased, exe- 
cuted a release deed in favour of B and A and B 
together exeoated a sale^deed and a mortgagee 
deed in favour of 0, The plaintifis, the rever- 
aioners of £ instituted salts to declare that the 
release, the mortgage and the sale were not 
binding upon them. The plea of B was that he 
was adopted son of E and that the suite were 
barred by limitation, as being brought six yean 
after the alleged'adoption. It was found that soon 
after R's death there were disputes between B on 
the one side and the two widows of £ on the 
other as to the lands of K. The two widows 
contended that B was not the adopted son of 
their husband and that tiie pattah shonld be 
transfeirred to their names and not In the name 
ofB. Then orders were issued and B was aaked 
to establish hla right to the lands within thna 
months from that date as otherwise pattah 
would be issued to the widows, more than seven 
years passed ; but no such suit was filed by B and 
pattas wore actually issued to the widows of 

HsW, ttak imder the oiroumstanoea the plain^a 
were lustified in absolutely Ignoring the^SS 
ofBaflthe adopted, son of Z- and . InsiitnMgg 
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limitation act (1908), Rvt. 118 -Setting 

aside gift to adoptee. ® 

suits only for a declaration that the suit transac- 
tions were not binding on them, and the failaro 
of the plaintiffs to institute a suit within six 
years after the adoption of B became known to 

them under Art. 118 of the Limitation Act cannot 
bo a bar to their present suit. L.P.A. (Madras) No. 
107 of 1916, {iValler and MadJiavan Nair, JJ.). 
SEMBA PARAYAN V. MARAL. 102 I C. 885 = 

2S M.L.W. 802=39 M.L.T. 129 = 1927 M.W.N. 690= 

A.I.R. 1927 Mad. 674 = r>2 M.L J. 711. 
—Art. 118— Setting aiiide gift to adoptee. 

■ ' If the suit for a daclantory decree in 
respect of the factum of adoption is barred by time, 
the plaintiff cannot elude the operation of .Act. 118 
by suing fora dcclaratiou that the gift made 
by the lady in favour of tho adopted son should 
not bind him. 25 Bom. 26, Ref. (S/m.n Lai, C.J. 
andTapptJ.). BhOOP SiNGH v. Ram.II LAL. 

121 I.C. 296=31 P.L.R. 222=A I.R. 1920 Lab. 433. 

A suit by reversioner that gift to an alleged 

adopted person docs not bind his reversionary 
interest is not barred by Art. 118. A.I.R. 1921 P.G. 
137, Foil. Plaintiff in such suit can treat the 
adoption as nullity and contest only the gift. 
(Harrison and Dalip Singh, J/.). JnOLiv. 


KHAZANA. 96 I. C. 749=8 Lah. 43= 

A.I.R. 1926 Lah. 6S5. 

Adoption taken place in fact invalid under 

custom — Suit to set aside barred— Suit for decla- 
ration against tcansaotion which is valid 
because of adoption, is also barred. (Leslie Jones 
and Abdul Baoof. JJ.). KhuSHAL SingH v. 
KandA. 5 L. L.J. 63=A.I.R. 1921 Lab. 389. 

—Art. 118— Starting point. 

The nearest reversioner can impeach the 

invalidity of an adoption ou behalf of the whole 
body of reversioners and time runs from the time 
the adoption comes to the knowledge of the next 
reversioner and no fraud or inaction ou his part 
would stop time running agaiost them. 41 Mad. 
659 (F.B.),f’oW. (John Wallis, C.J. andSfshagiri 
Aiyar, J.), POLEPBDDI VENKATA SiVAYYA V. 
POLEPEDDI ADENNA. 60 1.0 98 = 

12 M.L.W. 499=1920 M W. N, 783 = 
44 Mad. 218 = 29 M. L. T. 43 = 
A.I.R. 1921 Mad. 380=33 M.L.J. 621. 


—Art. 118-Sait by aarasa son. 

Gases relating to reversioners are not appli- 
cable to the oase of a suit by an aurasa son contest- 
ing the adoption by his father. The mote fact that 
the father who made the illegal adoption was alive 
for more than six years after the adoption would 
not bar right of a son born a year or two after tho 
adoption to question it. 

Article 118 would nob apply to a case like this 
for tho cause of action begins from tho time when 
the alleged adoption becomes known to the plain- 
tiff. He, being a minor could not be fixed with 
the knowledge of tho adoption from the date of 
his birth. (Devadoss, ,7.). SlDDA Reddi v. Deva 
JAYARAM REDDI. 98 IX. 433 = 

1925 M.W.N. 736 = 24 M.L.W. 601 = 
A.I.R. 1926 Mad. 1123=91 M.L.J 857. 


—Art. 118 — Suit for declaration. 

Where an action is iu truth and substance a 

suit for declaration that a particular adoption was 
invalid, and it is found that the fact that a claim 
v/afl boinc mado on the basU of this ftllegod ft op 
tion was known to the plaintiff in the suit more 
than six years before it was iusbitutod, and that 
ho himself bad attained majority neatly nine 
^oatB boforo tho suit wfts oomnionood, 


LIMITATION ACT (1908), Art. 118-SaU for 
possession. 

Held, that the suit was barred by Art. 118. (Lord 
Blnneshnrgh.) LalA JAGMOHAN 8AR o. SAHU 
DeoKI Nandan. 106 I.O. 488=4 O.W.N. 832= 

1927 M.W N. 742 = 46 C L.J. 280 = 
29 Bom. L.R. 1386 = 32 C.W.N. 193= 
A.I.R. 1927 P.C. 229=53 M.L J. 301 (P.C.). 

A suit for a declaration that the adoption of 

B by tho widow of C under a registered deed was 
null and invalid and for a further declaration that 
the plaintiff was a reversioner of B is governed by 
Art. 118, oven when the adoption is alleged to be 
void ab initio. Had the plaintiff been suing for 
possession on tho ground that he was the rever- 
sioner of B and bad he further alleged that the 
adoption of B was invalid under tho Hindu Law, 
Art. 118 would not have been applicable and the 
plaintiff would have had twelve years within which 
to sue. (Ritique afid Lindsay, JJ.). RAM LAE 
Rai V. Mt. Murta Kuer. 79 I. C. 676= 

A. I. R. 1923 All. 361. 


—Art. 118— Suit for possesBion. 

Reversioners suing for possession of proper- 
ty from an alleged adopted son and his transferees 
are not bound to bring a suit for declaration that 
the alleged adoption had in fact not taken place. 
They are entitled to wait till the lady died and 
then bring a suit for recovery of possession and 
therefore a suit brought within 12 years of the 
death of the widow cannot be held to be barred by 
the six years’ rule. (Sulaiman and Kanhaiya Lai 
JJ.). Shib Deo Misra v. ram Prasad. 

87 I.C. 938=46 All. 637 = 22 A. L J. 690= 

A. I. R. 1925 All. 79. 

The particular limitation prescribed in Art. 

118 applies to suits falling under Sp. Rcl. Act, S. 42, 
111. (/). The date from which time begins to run is 
a subjective or personal date ; and tho condition of 
obtaining tho particular relief which Is sought la 
a declaratory suit is that tho plaintiff should not 
bo guilty of laches, the moasuro of laches being 
fixed by the statute as six years, But if a claim- 
ant chooses to run the risk that an adoption which 
ho has not attacked will havo every presumption 
mado in its favour by reason of its long standing, 
he can wait till his reversionary right has accrued 
and oven till the limit of 12 years from tho acotuor 
has passed. In such oase the article applicable is 
141 and not 118. 


Plaintiff was cousin to the former owner of the 
luit property by name D. D married Af. Plaintiff, 
iverred that after D's death in the year 1880, if 
idopted N, who was her daughter’s son ; that N 
narried B and died himself in 1895, that upon his, 
ieath B took the ordinary Hindu woman’s estate 
ind died in 1903, and that upon her death, plain- 
tiff’s title accrued, and ho brought his suit for pos- 
session on Ist July, 1912. Defendant admitted 
jcme show of adoption of H but denied that^ it 
Evas legal or valid ; and ho sot up hls own adoption 
oy if in 1901, 

Held, the adoption of the defendant was void, 
ind the plaintiff was entitled to brush it aside and 
me for possession within 12 years from the death 
M the widow. 24 Bom. 260, Not appr.-, 33 I. A. 150, 
Affirmed', 30 Mad. 309, Appr.; 39 I. A. 19, Cons; 
17 Bom. 613, Not appr. \ 34 I. A. 87, Foil. (Lora 
Phillivxore.) Kalyandappa v. CnA.ND^ApPA. 

79 I. C. 971 = 11 0. L. J. 181 = 28 C. W. N. 666= 

22 A. L.J. 808=26 Bora. L R. 509- 

mi M.W.N. «w=s I^R-P C- = 

51 I.A. 220=48 Bom. 411=84 ■•L T. Ul-- 
A.I.B. 1924 P.C. 137=48 M.L.J. 898 (P.O.)r 



2a70: 


9669 


QIVIL, OEIMIKAL AND BBVBNUB 


liIMlTATlON 101 (1908), Irt. llS-^Solt for 
poiaoBBlon. 

— ' » -Article 118 has no application In suit where 
the lellei songht is possession of property and the 
ralidity of factum of adoption is Inoidentally in 
issoe. [Kotval and Prideaux^ A. J. C^.)- 
IMMAFUBNABAI V. BUPBAO. 78 1.0. 288s 

l.l.R. 1924 Hag. 319. 

- .. suit for possession Is not sub|6ot to the 
limitation prescribed by Arts. 118 and 119 even 
ihongh the defendant is in possession under an 
adoption ox the plaintiSs* title is baaed upon an 
adoption. The artiolaa apply only to a suit for 
declaratory relief pure and simple and not to a salt 
for possession. 28 All. 727; 39 OaL 416, Bel. on. 
(Ballifax, A.J.C.). Mt. Mu.VNA u. SCKLAL. 

78 I.O. 987= &.I.R. 1924 Nag. 142. 

Per Uacleod, C.J. and Fawcett, J» [Shah, J . 
oontra).— In view of the decision of the Privy 
Oounollin(1906) 28An. 727; 83 I. A. 156 (P.O.) the 
deoision in iShrtnivosa v. Hanmant is not good law 
and suits for possession where the plaintil oaonot 
gaooeed except by displaoicg an alleged adoption 
are not governed by Art. 116 of the Limitation 
Act. [Macleod, C. J., Shah and Fawcett, //•). 
DODAWA V. YELLAWA MaLLAPPA BENI. 

67 I.O. 134=24 Bom. L.R. 158= 
46 Bom. 776= A.l.B. 1922 Bom. 223 (P.B.). 
—Art. 119~* Interference.’ 

■ What amounts to. 

The interference mentioned in Art. 119 la 
obviously an interference, whloh must amount to 
an absolute denial of the status of adoption held by 
plaintiff and an unoonditional exclusion of him 
from the enjoyment of his rights in virtue of that 
status.' Mere denial of status does not amount to 
interferenoe. {Pratt, J.). MAUNT GTl v. MAUNG 
Oh GAIHG. 74 I.O. 970=1 Rang. 186= 

A.l.B. 1924 Rang. 84. 

—Art. 120 

Aooounta. 

Applicability. 

Avoidance of dooumenti. 

Award. 

Oanoellatlon of Will. 

’ Olaim to office. 

Company. 

Dehlaratory euit. 

. i Dlisolution of marriage. 

Dissolntlon of partnership. 

Injunction. 

Misappropriation. 

Mortgage. 

, , ; Movables, 
p,* Bartitlon. 

' Possession. 

, ;Pre*emptlon. 

Profits. 

. Refund. 

Reimbursement. 

Beo^otp reversioner. 

' SilhftV we Bap^Ices. 

Beope. 

j, Setting asidedeoree. 

.. J Setting aside Oovernmont orders. 

Share. 

Btarilng point. 

Trusts, 

.rr-Art. 1 20 -AoooQBta. 

W here there Is no question of breach of oon- 
^nofeox oompepsatlon payable for anoh breaoh» but 
.parties^ were to/; look intoitheaoooontsof eaoh 
:athfls iio efilielUe the profit, esoh trading indepen- 


LIMITATION AOT (1908). Art. 120— AoQonniS. : I 

dently of other, and a suit is brought to take euoh 
an account aod ascertain who owes whom, and give* 
a decree for the amount payable. 

Held, that the suit cannot be treated as a suit, 
for compensation and it does not fall under 
Art. 115. The general Art. 120 would, therefore^ 
apply. 11 G.Ii.J. 48 and 14 C.W.N. 122, NotfolL; 
(kfislmanond Odgers, JJ.), BAOHAPUDI BBAV^ 
NABAVANA V. KOLLA VSHEATYA. 

A.l.B. 1927 Had. 775. 

Claim founded on decree. 

Pel Spencer, Offg.O.J . — Article 120 Is the proper 
article, for suits to enforce obligations, arising ont' 
of decrees. But the iaot must not be lost sight of 
that Art. 120 is a residuary artlole and can only, 
be applied when no other article is found suitable. 
Henoe, where the olaim is founded on a deoree on 
a oompromise, unless it is shown that Art. 64 will 
not apply to the olaim, as set out in the plaiut. 
the plaintlfi cannot get six years, under Art. 120. . 

Per Srinivasa Aiyangar, J*.— Though the olaim 
may be for accounts, yet where tbe claim haa 
merged in a oompromise deoree, Art. 64 oannofi 
apply because it is an artlole for the recovery of 
the money, on aooounta stated between the parties 
and Art. 116 cannot apply, because the suit Is not 
merely onaoontraot between the patties. In the 
absence of any other appropriate article to be 
applied to such a suit the proper artlole to be 
applied is Art. 120. 27 Mad. 248, Foil. {Spencer; 
Ofg, O.J. and Srinivasa Ayyangar, J,), ARUNA- 
OHALLAM GHETTI V. SETBUPATHI. 91 I.O. 338= 
22 M.L.W. 195= A.I.R. 1925 Mad. 1260. 


-Article 120 applies to a suit for accounts 

against a trustee de son tort. {Mukerji and Dalai 
J/,). Behari Lal 0. Shiv Nabain. 

84 I.O. 631 = 22 A.L.J. 866=5 L.R.A. Oiv. 697= 

47 All. 17=A.1.R. 1924 All. 884. 

Contract Act, 

Under the provisions of S. 201 of the Gon- 
traot Aot. an agency is terminated by either the 
principal or agent dying, and therefore a suit 
sgiinst the agent for aooounts for the period 
during which ho acted as agent under the deceased 
must be brought within three years of the death as 
laid down in Art. 89. 48 Oal. 248 and A.I B 1916 
P.O. 148, J’off. ^ 

The ease does not borne under S. 209 of the 
Contract Aot or Art. 120 as there is no question in 
it of siung the defendant for any act done by him 
after the death of his late ptinoipal whloh ho 
might have done as a trustee. {Chatterjee and 
Panlon, JJ.). SARASHIBALA DASI «. OHHNI LaL 

Ghosh. 65 I.C. 219=26 O.W.K. 380= 

A.I.R. 1982 Cal. 83« 

Duty to account itwirfswfol to tnano^amatif.. 

Axtiole 62 does not apply to transaotions, In which 
the defendant is not under a mere duty to hand 
over tho money which ho received, but has othoi 
duties as well in respect of It. Where, thexofore 
under a partition deed it. was arranged that tho 
senior oo paroener and the minor should en4ov 
their share of the property jointly and ae mani^ 
it was the duty of the senior oo*paroenec not 
merely to aooount for the money received, but to 
pay the kiet and the other expen&ea aa well m 
maintain the minor,, h * u ” 

Held, that Art, 62 does not extend to atmli 
ttanaaQtlou; the artiole appUoable la Art TisS 

VENKATA BHDDr 0, K.UPP0 BaDDI. MICI Moi 
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LIMITATION ACT (1908), Arti 190 ^ ApplIoftbU 
llty. 

—Art. 120-AppIIoabmty. 

Suit to recover damages for breach of covenant 

of title. 

Quaere whether Art. 120 would not be the proper 
article applicable to a suit to recover damages for 
breach of covenant of title. [Sulaiman, J,). MAHO- 
MED SiDDiQ t). Muhammad Nuh. 124 I c. 183= 

1930 A.L.J. 638=A.I.R. 1930 AH. 771. 

■ -Article 120 should not be. invoked if there ia 

any other article in the schedule, which upon 
reasonable interpretation of the language seems to 
cover the particular suit with which the Court is 
dealing. {Pullan and Srivastava, JJ.). Ohatur- 
GUN V. SHAHAZADT, 7 0. W.N. 769= 

A.I.R. 1930 Oudh 395. 
— ■ ■ Suit for land in lieu of maintenance. 

A suit by a junior member of a family governed 
by rule of primogeniture for a plot of land in lieu 
of maintenance on the strength of family custom is 
governed either by Art. 120 or 144, the choice 
between the two provisions of law depending upon 
the question whether the suit is treated as one for 
declaration or for possession. Therefore when on 
the evidence it is proved that the defendant has 
been giving grain to the plaintifis by way of main* 
tenanoe and that the allowance was stopped two 
years before the suit, the suit is clearly in time. 

Articles 129 and 131 do not apply to such a case. 
(Shad* Lai, C.J. and Hilton, J.). Parshottam 
Singh t>. Balwant Singh. 121 1.O. 428= 

11 Lah. 99= A.I.R. 1929 Lah. 872. 
— Encroachment on public road. 

Suit for removing enoroaohment on a public road 
and not on the property of any particular person is 
governed by Art. 120 and not by Art. 32, 124 P.R, 
1912; A.I.R. 1921 Lah. 242 and 2 L.LJ. 463, 
FoU.‘, A.I.R. 1926 Lah. 653, List. (Bhide, J.) 
GABDiT Singh w. Hari Singh. lio I.C. 517= 

29 P.L.R. 308=A.I.R. 1928 Lah. 792. 
•^-^Compromise^Amount due under. 

Under a compromise in a suit for partition of 
joint property, in order to adjust the difference be- 
tween the prices of the properties which fell to the 
share of the two contesting parties, a certain sum 
was to be paid by D to B. The amount was to bo 
paid after one month. B brought a suit to reoover 
the amount. D contended that the suit was time- 

barred according to Art. Ill, 

Beld, that It was not a case of sale and amount 
in suit could not be described as purchase money. 
Therefore Art. Ill did not apply but the case was 
governed by Art. 120. (JaiLal,J.). Gurudas 

MAL «. bah nath. ^ ^ ^ «= 

Principal and agent. . ^ a 

Where there was no speciflo contract of 
affcnov between the parties Art. 120 should be 
applied and not Art. 89. 

(P.B.) Foil. {Devadoss and Mackay, JJ.}. N. 

ATYAKUT Q 804- A.I.R. 1928 Had. 1236. 

Article 120 is applicable only when a case 

cannot fall under any other article of the Act. 
(Teh Chand. J.). Naeindas ... Munioipai, COM- 

MITTEB, DBUHI. 108I.G.49. 

■ Surrender by toidov). 

The conveyance of a small portion of the sur- 
rendered land for maintenance to the widow is 
UQobjeotionable and does not alter the ^ 

the transaction which remains one 
in favour of the next reversioner; and that being 
BO, Art. 126 oannot apply, hut Art, 120 is appUoa- 


LIMITATION ACT (1908), Art. 120-AyoIdance 
of doooment. 

ble. A.I.R. 1929 P.O. 75 and A.I.R. 1921 P.0.107 
Foil.] 44 Bom. 265, Not foil. (Findlay, J. C ) 
Paiku V. BeiWA, 101 I.O. 275*10 N.L.J. 83= 

A.I.R. 1927 Nag. 198. 

Article 120 is a residuary article and applies 

only when no other specific article governs the 
case. (Shadi Lai, C.J. and Le Rossignol, J.). 
Ghibanji Lal,v. SAIB LAL. 92 O.I. 994= 

A.I.R. 1926 Lah. 242. 

Road Cess^Madras Local Boards Act, S. 78. 
Under 8. 73 every landholder is entitled to 
reoover from his intermediate landholder tbe 
whole of the road oess, paid in respect of the land, 
lees half the tax assessable on the amount of the 
poruppu. The period of limitation for this is six 
years, under Art. 120 of the Limitation Act. 
9 M.L W. 287, PoZf. (Spencer and Ramesam, JJ,). 
KUPPUSWAMY AIYER t>. B. RAJA RAJESWABA 
SETHUPATHI. 90 I.O. 973=22 H. L. W. 258= 
A.I.R. 1929 Had. 1282=49 H. L. J. 462. 

■Article 120 should never be invoked if there 
Is any other article in the schedule which upon a 
reasonable interpretation of its language seems to 
oover the particular suit with which the Court Is- 
dealing. {Pi<7po«, J.). MAN SlNGH o. RAM NATH. 

79 I.O. 922=A.I.R. 1924 All. 628. 

Suit for enhancement of rent. 

A suit for euhanoement brought more than six 
years after the date of the final publication of the 
Record of Rights, in which the defendants are en- 
tered as raiyats at fixed rates, is not barred by 
limitation as the Record of Rights does not create 
any rights. Article 120 does not apply but Art. 131 
governs the case. A claim to enhance is a recurring 
cause of action and limitation runs from the date 
of refusals. 1 P. L. J. 73 ; 11 0. W. N. 48, List. ; 
2 P.L.J. 124, Foil. (Bucknill, J.). ShEOPRATAB 
Dubby v. Sheogulam lal. 72 I. C. 781= 

A.I.R. 1924 Pat. 193. 

The provision of Art. 120, by its very terms 

osn come into operation when there is no other 
article of the schedule that can be invoked as ilay 
ing down a period of limitation for a particular 
suit. (Rafique and Piogott, JJ.), UDIT NABAIN 
Singh v. Randhib Bingh. 69 I.O. 971= 

20 A.L.J. 949=49 AH. 169 = 
A.I.R. 1923 All. 68. 

—Art. 120— AYoldance of document. 

Lease by mortgagor. 

A perpetual lease of the mortgaged property by 
mortgagor is permanently injurious to the property 
and it renders the security insufficient within 
S. 68 and a suit by mortgagee to avoid the lease is 
governed by Limitation Act, Art. 120, Limitation 
runs if not from the date of the lease certainly 
from the date when the mortgagee acquires know- 
ledge of the lease. (Hasan and King, JJ.), BANK 
OF Upper India Ltd. v. Jaggan. 

100 I. C. 728 = 4 0. W. N. 228= 
A.I.R. 1927 Oudh 148. 

Fraudulent iransfer'^Suit to set aside. 

Per Venkatasuhha Rao, /.—A suit under 8. 58, 
Transfer of Property Aot, to contest an alienation 
by a debtor is governed by Art. 120 of the Llmita- 
tlou Aot and the starting point of limitation is the 
date on which the plaintiff decides to exercise his 
option of avoiding the transfer and not the date of 
transfer. 43 Mad. 760 (P.B. ), iJel. on; 7 L.W. 280, 

^^Madhavan Nair, J., disscnfinff,— The starting 
point for limitation is not the date on whlob toe 
oroditof 6zotolB6B th8 optiott to avoid too twnsiot 
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LIMITATIOH lOT (1908). irt. 120-Awftrd. 

not the date of transfer, bat It Is the date on which 
the oixoumstasces entitling the creditor to have 
the transfer avoided first become known to him. 

i^so and ISadhavan Nair, JJ.). 
GDNTUB NARASIMHAM v. NYAPATI NABATAN 
BAO GARU. 92 I. 0. i05=22 M. L. W. 992= 

1. 1. R. 1926 Had. 66. 

— Iri. 120— iwapd. 

It cannot be said that all suite, Irieepeotlve 

of their nature, whloh are based on an award must 
be governed by Art. 120. A.I.R. 1921 Bom. 889 ; 
A.LR. 1925 Bom. 6l9; 33 Cal. 881 ; A. I. R. 1928 
Rang. 100 and A.I.R. 1921 Lah. 71, W- (^u(- 
IsdffS, C J, and Brown, J.). MA BiBT o. ABduc, 
HAUID EHAN. A.I.R. 1929 Rang. 279. 

■Suit to enforce awards are governed by 
Art. 120 and not by Art. 115 or Art. 113. 83 Gal. 
881 and 6 SX-R. H8, Bel. on. [Percival.G.J. 
and Aston, 4.7.C.). Khubcsand i>. Jethanand. 
il7 I.0. 183=23 S L.R. 417=A.I.R. 1929 Sind 168. 

--A suit to enforce the payment of money 
dlreoted tn be made under an award as payable in 
instalments and charged by the award on immov' 
able property Is In effect, to enforce a payment 
which the award diieota to be made at certain 
dates and the time from whioh limitation begins 
to run Is the date of the instalments defaulted and 
not the date of the award. A.I.R. 1927 P.0. 146, 
Rel. on. {Fawcett and Sfirea, JJ.), ISHBAM 
GOVIND V. TRIMBAK GANPAT. Ill I.c. 881= 
80 Bom. L.R. 675=1.1.R. 1928 Bom. 264. 

A suit to enfotoe an award oomes under 
Art. 120. {ifaeleod, C.J. and Coyajee, J.). NANA- 
LAli liALLlTBHAI V. CHHOTAEAt. NABSIDA9. 

-9i I.0. 1032=49 Bom. 693= A.I.R. 1929 Bom. 519. 

■A suit to enforce an award is governed by 
Art. 120. {SiacUod, C.J. and Fawcett, J.). RAJ- 
MAlj GiBDHARILAlj V. MABUTI SHIVRAM. 

69 I. G. 769=49 Bom. 329=A.I.R. 1921 Bom. 389. 

—Art. 120— Oaucellation of a Will. 

——A suit for cancellation of Will is governed 
by Alt, 120 and not Art. 91. 23 Cal. 1 (P.O.), Foil. 
82 P.Ii.R. 1909, Bef. (Hurrtjon and Dalip Singh, 
JJ,). PiBOZn. SULTAN SUBKHRU. 

961.0. 836=A.I.R. 1926 Lah. 638. 

—Art. 120— Olaim to offioe. 

7— Mufwaiftship. 

The office of Hutwalllship not being a heredi- 
tary one, a suit to oust a person from his offioe 
as Hutwalll is regulated by Art. 120 of the Act, 
and If no suit has been brought to oust him by 
jceason of his having held the offioe for over six 
years he would acquire an indefeasible right to 
bold the office of Mutwalli and would acquire a 
complete title for the purposes of litigation or 
anything connected with the endoivment. 19 Oal. 
776 ; 26 Mad. IIB and 37 Oal. 263, Bel. on. {Suhra- 
ioardy and ifaker/i, JJ.), Dabbndra Nath 
M lTBA V, BBEIK SRFATDLLA. 99 I.O. 206= 

44 O.L.J. 839=81 0. W. N. 184 = 

A.I.R. 1627 Qal. 180. 

. — -^Succession by nominaiion. 

Where euooeselon to a religious offioe is by 
nomination by the holder in offioe of his suooessor, 
it is not a hereditary suooesalon within Art. 124. 

The only article applicable to oases of suacesaion 
after nomination Is Art. 120. Artiole 144 also is not 
applicable as the olaim to possession ts also barred 
|f the olaim to offioe is barred under Art. 120. ' 
{^riehnan and Venkataiubba Baa, JJ.). . Pabma- 
8iA)n> PAS G0SW4 UI V. radhaeribhna Dab, 

B7 1^7^ A.I.R. 4926 Mr^d. 1012=61 K.jb J. 29$, ! 

D. D. VOL. ni— 168 


LIMITATIOH ACT (1908), 4rt. 120— DeoUfAtOry 
suit— Attached property. 

A olaim to an office and property attached to 

it is governed by Art. 124 if the offioe is hereditary 
and by Art. 120 if the office is not hereditary. 
KASSIM HA83AN V. HAZARA BSQUM. 

60 I.O. 165=82 0. L. J. ISl* 
— Art 120— Company. 

Misfeasance of director. 

Artiolo 120 is the appropriate artiole for a 
suit against directors for misapplication of the com- 
pany's funds in uffra vires transactions, Time runs 
from the earliest date “when the speoifio ininry 
eotnally arose” within 8. 24 of the Lim, Act, 

Held, that in the partioular case it commenced 
from the date on which the balance sheet showing 
the losses ascertained was laid before the company 
at its general meeting. GOVIND NABAYAN o, 
RANONATh. 54 Bom. 226= 32 Bom. L.R. 282, 

A right to sue for misfeasance of directors of 

companies, arises from the date of misfeasance and 
is governed by Art. 86 or Art. 120. NABASIUHA v. 
Official assignee. 

1930 H.W.N. 966=32 L.W. 695, 

Suit for dividends. 

A suit by share-holder of a Limited Company 
for recovery of arrears of dividend Is a claim for 
debt and is governed by Art. 120. It is not a claim 
arising out of oontraot within the meaning of Art. 
115. 42 Mad, 88, Overruled. Baua Sbseayya v. 
T. COTTON PRESS. 94 1.0. 818=49 Mad. 488= 

1926 H. V. N. 450=24 H.L.V. 102= 
A.I.R. 1926 Mad. 615=60 M.L.J. 520 (F.B.). 
D amages against delinqueti t direetors. 

Artiole 120 is the only artiole applicable to an 
application under 8. 235 of the Companies Act; and 
time begins to run only after the appointment of 
the liquidator. (TTaZeH and Afu^erji, JX). Union 
Bane Allahabad. In re. 88 I.O. 785= 

23 A.L.J 413=6 L.R. A. OIy. 426= 
47 All. 669=A.I.R. 1926 All. 519. 

—Art. 120— Beolaratory suit. 

Attached property. 

Cause of action. 

Charge-holder. 

Entry in Records. 

Landlord and Tenant. 

Betting aside alienation. 

„ ,, decree. 

„ „ order. 

,, I, sale. 

Mlieellaneous. 

—Art. 120— Declaratory salt — Attached pro- 
perty. 

Where after dispossession of the real owner, 
the property was attacffied by the Magistrate under 
B. 146, Or, P. Code, 

Held, as the property was In legal custody for 
the benefit of the true owner a euit fox recovery of 
possession was to be treated as one for deolaratlon 
of title under 8. 42 of the Speoifio Relief Aot, 
and Art. 120, Lim. Aot was applioable and not 
142. {Ohatterjee and Cuming, Jj), Panna Lal 
Biswas v. Panohu Ruidas. 88 I.Q. 200 = 
19 Cal. 644=26 O.W. H. 432= A.I.B. 1922 Cal. 419. 

——Where, however, there is an order in exe- 
oution for the sale of the attached properiji that 
order piooeeds upon the footing that the piopexty 
is to be oonsideced as attached tn exeoution by 
virtue of Q. 38, B. 11, and a claim put in after 
that order may properly ba regarded as a (q 

property., attaohed Jn exsonUon of a deoxee within 

the meaning of. Art. 11. OaaeB not gaTemadhy 



DECENNIAL DIGEST, 1921—1930. 



LIMITATION ACT (1908), Art, 120— Declaratory 
suit— CaoBO of action. 


Art. 11 must be governed by Art. 120. Aruna- 
CHATjAU Chettyu, periasami Sbrvai. 

70 1.0 489*44 Mad. 902* 

14 M L W. 645*1921 M W.N. 869* 
A.I.R. 1921 Mad. 163 = 41 M.L.J.252 (F.B ). 

—Art. 120— Declaratory ault-Caaae of action. 

All occupancy rights sold to landlords— 77 

still recorded as occupancy tenant through mistake 
— Application by landlords to correct records reject- 
ed— Later on some landlord recorded as occupancy 
tenants applying for partition which was ordered— 
N and other landlords being sued for declaration 
that all occupancy rights were extinguished- 
Tause of action held to have accrued on rejection 
of the first application but there being a fresh in- 
vasion of rights when partition was ordered limi* 
tatlon began to run from the latter date. (Fforde 
and Johnstone, JJ.). (JHDLAM RASur, «. Rahim 
BUKHSH. 122 I.C. 228* 11 L.L J. 530 = 

A.I.R.1930 Lah. 284. 

Suit for declaration of title to land— Limita- 
tion — Denial of title in the written statement— Effect. 

A suit for declaration must be brought within 
six years of the cause of action unless there has 
been a fresh invasion of the plaintiff's right giving 
him a fresh cause of aotion. The fact that in the 
written statement the defendant denies the title of 
the plaintiff does not give rise to a fresh cause of 
aotion. {Dalai, J.). Eallu Shah v. Mahomed 
EHSANHLLAH. 119 I.O. 629 (All.). 

‘Partition, 

For a declaratory suit challenging the title of 
defendant oo sharer under partition, the cause of 
aotion arises for the first time, the revenue officer 
sanctions the mode of partition. The mere fact 
that the partition proceedings ate held up by 1iti« 
gatlon does not mean that, when the Revenue OfBcer 
proceeded finally to carry out what he had decided 
to carry out there is a fresh cause of action. Nor 
does the rejection of a fresh application to Revenue 
Officer give a new cause of aotion. 79 P. R. 1917, 
Foil. {Zafar AH and Dalip Singh, JJ.), CHAN- 
KANDA Ram V. Hakam Khan. 

110 I. 0. 866 (Lab.). 


If a plaintiff is in possession or enjoyment of 

the property in suit he is not obliged to sue for a 
declaration of title on the first or each succeeding 
denial of his title by the defendant. He may look 
upon each denial with complacency or at his option 
may institute a suit to falsify the assertions of the 
other side. But when he finds that his rights are 
being actually jeopardized by the action or asser- 
tion of the defendant, then he must take proceed- 
ings within six years from the date of such actions 
or assertions. A.I.R. 1922 Lah. 94 ; A I,R. 1925 
Lah. 391 and 140 P. R. 1907, Dist. {Broadway 
and Jai Lai. JJ.). Fatbh Ali Shah v. Moham- 
mad BAKHSH. 119 I.C. 298 = 9 Lah. 428 = 

A.I.R. 1928 Lah. 916. 


Dispute as to the title of deceased to certain 

properties— Compromise between plaintiSs and de- 
fendants (adverse claimants) allotting a portion to 
defendants— Application in 1914 for correction of 
entries. Objection by defendants that the portion 
allotted under compromise had not been given 
them— Parties rofotrod to Civil suit— Subsequent 
notice in ejectment by plaintiffs infruotuous— Suit 
for declaration in 1923 barred. {Dolip Singh, J.). 
niRA V. Ram SiNaH. 99 I.C. 988=27 P L.R. 147. 
Where the defendant, In whose name the en- 
tries in question stand, has neither paid any 
roveoue nor received any rent, llinltatlon lor|deola* 


limitation act (1908), Art, 120-Deelaratopy 

BuU— Cause of action. 


ration of plaintiff’s title and correction of revenue 
entries starts from date of the overt aot threaten- 
ing plaintiff’s rights. A.I.R. 1922 Lah. 94, Foil, and 
79 P.R. 1917, Disf. {Broadway, J.). MOTI SlNQH 
V. RODA. 93 I.O. 398*27 P.L.R. 130. 


In a suit for declaration oftitlo based on the 

defendant’s denial of the same limitation tans 
from the date of the first denial. Subsequent 
denials are merely a reiteration of the earlier 
denial and do not amount to n fresh invasion 
giving rise to fresh cause of action. {MotiSagar, 
J.). Jaimal Singh v. Chand sinoh. 

91 I.C. 605 (Lah.). 

—Notice of ejectment. 

Defendant issued a notice of ejectment la 
1912 to the pUintiff. Plaintiff brought a suit in the 
Revenue Court to contest the notice but was 
defeated. Thereupon proceedings in execution of 
the Dotioe took place ; but the prooeedings were 
purely formal, and In fact the plaintiff retained 
physical possession of the land in suit. A further 
notice of ejectment was issued against him. 

Held, that the fresh notice constituted a fresh In- 
vasion of his title, and therefore limitation against 
him for his suit for declaration of his title began 
to run from the date of the fresh notice. {Shadi 
Lal.O.J. and Le Rossignol, J.). BELA SINGH d. 
LAeshmi Das. 89 I.O. 299*6 Lah. 132* 

26 P.L.R. 326* A.I.R. 1926 Lah. 391. 

'Where the plaintiffs who ate in possession 
bring a declaratory suit that they have a lalyatl 
right and not under-raiyati rights, either of the 
events namely a decision of the dispute during the 
preparation of the Record-of- Rights or the flual 
publication of the Record of-Rights would give 
them a cause of aotion, {Newbould and Panlon, 
JJ.). Badardddin MONSHT V. Sarapaddin 
BEPABI. 88 I.C. 489 = A.I.R. 1923 Cal. 307. 


‘Ejectment order. 


Limitation for a suit for a dealaration that 
ihe plaintiff is au under-proprietor tuns from the 
ejectment order and not from decree in rent suit 
against, him, on the ground that he was a tenant, 

especially when he is in possession in spite of the 

iecree and order. {Wazir Hasan, A, J. 0.). 
S. Manohbb Lal u. aohutanand. 

741.0. 340*9 O.L J 618* A.I.R. 1923 Oudh 27. 
‘Fresh invasion of rights. 


Where the defendant’s denial of plaintiff’s title 
n 1895 gave him accuse of aotion to sue fora 
leolaratlou, but he remained in joint possession of 
he undivided portion of the shamilat and his 
mjoyment thereof was not interfered with. 

Held, when fresh proceedings for partition began 
md the defendant again denied plaintiff's title to^a 
ihare, there was a fresh invasion of the plaintiff B 
iitle which gave him a fresh cause of action 
The suit of the plaintiff therefore is not barred 
jy limitation under Art. 120 of the Limitation Aot, 
\S'cofl-Smtf7t and Harrison, JJ.). Md. HANIF v. 
Ratan OHAND. 67 I.C. 990=3 Lah. 43* 

97 P.L.R. 1922* A.I.R. 1922 Lah. 94. 

Change of registry refused. 

Where plaintiff's father applied in 1903 for 
ihange of Revenue registry to his name and the 
Settlement Officer ordered that the registry should 
jtand as it did. By asking for this identical 
relief in 1917, which was denied to his father in 
L903, the plaintiff does not acquire a fresh MUse ot 
kotion against the defendants. Akbar ^kan ^ 

Vuraban, 21 All. 9, Foil 

md Devadoss, JJ.), Angati Pabambath 
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LIUITATION ACT (1903), Art. 120— Deolaratopy 
aalt— Gaaae of action. 

KANNIYALLI RATHA v , TREHBE ILLATH NBELA- 
EHANDAN. 67 I.C. 600 = 19 M.L. W. 478 = 

1922 M.W.H. 260=30 M.L.T. 266 = 
A.I.R. 1922 Mad. 194=42 H.L.J. 4S7 

Where two separate and independent attacks 
are made upon the title of a person who is in pos* 
session of the properly, time for a suit by the latter 
for deolaration of his title runs from the subse- 
quent attack on his title. 31 All. 9, Disf.; 36 All. 492, 
Foil. {Meats, G. J. and Banerjt, J.). GULZ lEI 
Lal V. Maqbul Ahmad. 62 I.C. 695* 

19 A.L.J. 233=A.I.R. 1921 All. 49. 

Overt act of interference. 

In a suit for declaration that certain lands wore 
a grave-yard it was found that portions of the land 
were, from time to time ouUivatcd, that in the 
settlement of 1904-1905 no part of the land was 
shown as a grave yard, a portion being entered as 
oultivated and the test as waste. In 1915 there was 
an active interfere noe when certain masons who 
entered upon the land in order to repair the old 
tombs were obstructed, 

Held, that the suit was in time, being brought 
within 6 years after 1915. The plaintiSs might 
very well have disregarded the fact that parts of 
the laud were oultivated so long as their tights 
were not actively interfered with. The obstruction 
of repairs to the tomb was an overt act which la- 
terfeied with the piaintifi’s right of user. There- 
fore time did not begin to run against the plain* 
tiffs until 1915. ■/.). JAI GOPAL u. 

HABOUBD BAEHSH. 69 1. 0. 647= 

4 U.P.R. Lah. 46. 

— Art. 120— Declaratory salt— Charge holder. 

Where a third patty has advanced money to 
the mortgagor to pay off the mortgage on the 
understanding that a farther mortgage would be 
ezeooted by the mortgagor, the third party has no 
legal title to the property and no obarge to enfocoe 
within the meaning of Art. 182. He is only entltl* 
ed to a deolaration of his right to gat a mortgage. 
His suit is governed by Art. 120. (Afacisod, C.J. and 
Fav>c«iU iT.). Ohbotalal Kabbamdas v. Vishno 
GANBSH QOKHALE. 60 1.0. 903=43 Bom. 897= 
23Bom.L.R. 84= A.I.R* 1921 Bom. 1S2. 
*~Art. 120— Declaratory saU— Entry In Records. 

Suit to declare it erroneous. 

A suit for a declaration that the entry in 
Keoord*of*Bights that a person is tenure-holder la 
erroneooe and that he should be declared a raiyat 
is within the proviso to B. lU-A of the Bengal 
Tenancy Act and the period of limitation applica- 
ble to such suits is that provided by Art. 120 and 
not by B. 104-H. 16 0. W. N. 890, Appr. {Sir 
Binod Miller.) Midnapdb Zbmindaby Co.. Ltd, 
0. Sboy. OF State. 1201.0.96= 

SO M. L. W. 600 = 56 I.A. 388= 
91 O.L.J. 1=34 0.W.N. 1=32 Bom.L.R. 114= 

A.LB. 1929 P. 0. 286=67 H L J. B41 (P.O.). 
■A mere entry of names in the khewal does 
not debar the person, against whom the entry is 
made, for all time to come from suing for a deola* 
ration, if onoe six years are allowed to expire. Any 
fresh aot which can amount to a fresh invasion of 
the owner’s right or a fresh attempt to oast a oloud 
on his title would create a new oause 'of action in 
his favour, and his suit for declaration oannot be 
dismissed on the mere ground that the oause of 
notion first Accrued more than six years ago when 
an adverse entry was made against him. (1898) 
!A;W.N, 216j 10 A*L. J. 418; 11 A.L J. 877 ; 86 All. 
juidi 17 A^.J. 688. Bel. m; 81 All, 9, JDisf. 


LIMITATION ACT (1908), Art. 120— Declaratory 

suit— Landlord and Tenant. 

(Sufaiwian and Sen.JJ.). AftaH ALI KBAN t>, 
AKBABALI KHAN. 121 I.C. 209=1929 A.L.J. 794« 

A.I.R. 1929 All. 929. 

Where the owner is in possession of the pro- 
perty, it is not obligatory on him to file a suit for 
a deolaration of his title beoanse of an adverse 
entry in the khewal unless and until his title to 
the property is denied by the defendant, and the 
denial has the effect of disturbing the possession or 
doing him some other injury that is not capable 
of being remedied otherwise than by a suit for a 
declaration. A cause of action for suoh a suit 
accrues when his right is subsequently denied on 
the basis of the incorreot entry, and although 
suoh a suit is filed after the expiry of six years 
from the date of knowledge of the adverse entry, it 
is not barred if it is filed within six. years from 
such denial. 17 A.L.J. 568 and 53 I.C. 1005, FoU. 
[Iqbal Ahmad, J.). Fanjdab Singh v. Baldbo 
SlNOH. 102 I.O. 172=A.I.R. 1927 All. 997. 

Where on the strength of a wrong entry in 

the revenue papers, the defendant sued the plain- 
tiff’s tenauts for rent and plaintiff hiiugs a suit for 
his title to the land being declared, more than six 
years of the wrong entry but within six years of 
the defendant's instituting the suit, 

Held, that the defendant's suit for rent oon- 
stitutes a fresh invaaiou of the plaintiff's right and 
gives him fresh oause of action and that therefore 
plaintiff’s declaratory suit is not barred. {Iqbal 
Ahmad, J.). JAGDISH PBASAD NABAIM SAHI V. 
JANG BAHADUB NAIS. 98 I.G. 811= 

A.I.R. 1927 All. 148. 

Where in a suit for a deolaration of title and 
confirmation of possession the plaintiff does not 
allege that his possession has been disturbed or 
threatened by the defendants and the oause of 
action was for the declaration that the entry ia 
the Beoozd'of'Bights was erroneous, Art. 120 and 
not Art. 144 applies. (Cumtnp and Page, JJ.), 
ABDUL QAFUB V. ABDUL JABBOB. 97 I.G. 638= 

A.I.R 1927 GaL 80, 
—Where a plaintiff’s case is that a oloud Is 
thrown upon his title by reason of an entry in the 
revenue registers made at his own instanoe and he 
seeks by a deolaratory suit for the removal of that 
oloud, limitation for such a suit runs from the 
date OQ which au entry in the revenue registers 
was first made. 3 0.L.J. 226, Foll.i 23 0.0,48] 
7 O.L.J. 237 and 10 O.L. J. 413, Dist. 

No fresh oause of action aoorues if a subsequent 
opplioation by the plaintiff for oorreotion of the 
khewab is rejected by the Revenue Court. 31 AIL 
9, FoU. {King,J.). MahABIB v. JAQBSBAB. 

98 I.G. 750=3 O.W.N. 896= A.I.R. 1927 Oudh 21, 

—Ark. 120— Deolaratory sulk — Landlord and 
leaank. 

—Where the tenants brought a suit seokingifor 
a deolaration that certain lands were held by them 
rent free under the defendant as the defendant 
landlord had wrongly got these lands recorded in 
the Reoozd-of-Rights as liable to pay tent and then 
frandnlently got rent asBesBed fox them under 
6. 105, Ben. Ten. Act, and also for oonfirmatlon ol 
their possession and for an Injunotion lestrainlnA 
the defendant from exeonting any deoree for rent 
whioh he might obtain in certain rent suits whloA 
he bad brought against them. 

H«ld, that the latter two reliefs being nnneoes* 
saty and premature nspeotively the soit im 
governed by Art. 120, ‘ i > 
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LIMITATION ACT (1908), Att. 120— Declaratory 

Bait— Landlord and Tenant. 

Beld, further that as the plaintifis did not 
specifically ask for the correction of any entry in 
the Record“of-Right3 the time began to run 
against them from the date of the institution of 
the rent suits, by the landlord. 23 O.L.J, 561, Foil. 
23 O.W.N. 883, Dist. {Cuming and Pearson, JJ.). 
Profulla Chandra v. Kshetba Lal. 

120 I C. 104=49 C.L.J. 281 = 
A.I.R. 1929 Cal. 417. 

Where a defendant asserted a hostile title as 

a permanent tenant against the plaintiff siz years 
ago and the same was substantiated by the orders of 
the revenue authorities, the plaintiff's suit for 
deolaratton that defendant was only an annual 
tenant and not owner as alleged to have been 
asserted by him is governed by Art. 120 and as 
such is barred being brought more than six years 
from Revenue Courts order. 31 All. 9, Foil. 
{Subhedar, A.J.C.). Ibrahim Khan v. Naqoji. 

118 1.C. 62= A.I.R. 1929 Nag. 121. 

—Art. 120 —Declaratory suit — Setting aside 

alienation, 

■ Vendee never in j)ossession. 

Where a suit was brought by certain Hindus 
for setting aside a sale-deed executed by their father 
and where the property was in the possesaion of 
the mortgagee even at the time of the institution 
of the suit and the vendee had never obtained 
possession, the suit is to be regarded as merely a 
declaratory suit, and Art. 120 and not 126 applies 
for alienee did not get posseBsioa. A. I. R. 1927 
All. 702; 41 Mad. 650; 70 P.R. 1914, Ref. {Sulaiman 
and Pullan, JJ.). ANOAD SlNQH v. BAHADUR 
SINGH. 119 I.C. 90= 1929 A.L.J. 1 131 = 

A.I.R. 1929 All. 750. 

■ ■ ■ By grand mother. 

Daughter’s sons are under Hindu Law not entit- 
led to suooeed in the lifetime of their mother and, 
therefore, are not the immediate reversioners of 
their grand-mother. Their suit for declaration that 
an alienation by their grandmother is not binding 
on them Is governed by Art.120. 15 P.R. 1916, Ref. 
{Teh Chand, J.). Mt. Bad Kaur v. Mt. Har 
KAUB. 108 I.C. 184= A.I.R. 1928 Lah. 242. 

Of temple property. 

Where, in a suit for deolaration that a mortgage 
of temple property executed by the defendant re- 
presenting the property to bo his was not bindiug 
on the plaintiff, who represented the worshippers 
of a temple, the plaint alleged a breach of trust 
which consisted in the defendant dealing with 
properties, as his own, which really bsloDgod to 

the temple, 

Beld, that the suit was governed by Art. 120 and 
that there was an allegation of fraud and time 
began to run from the time the plaintiff came to 
know of the fraud 33 ^lad. 31, Dist. and 
7 L.W. 280, R«Z. on. {Phillips and Odgers, JJ.). 
VISWANADHAM V. NABAYANA DAB8. 

112 I.C. 22 = 1928 M.W.N. 413=26 M.L.W. 224= 

A.I.R. 1928 Had. 837. 

..m„.~Alienee never in possession. 

Article 126 is based upon the principle that a 
son’s knowledge of alienation by his father 
ordinarily arisos when ho sees the alienee in 
possession. In oasea where the alienee never gets 
poBBOBsion no limitation oan arise under Art, 126. 
In Buoh oases, the right of the son will amount 
merely to obtaining a deolaration that the deed is 
invalid. The limitation preacribed for Buoh a suit 
jp Vinner Art. 120. 41 Mad. 650, Rel. on. {AshtOorth 


limitation ACT (1908). 

auit -Setting aside sale. 


Art. 120— Declaratory 


and Iqbal Ahmad, JJ.), BiNDESHBI UPADHYA" o 
SITHAL UPADHYA. 106 I.O. 377=28 A.L.J. 734= 


■Of temple property. 


A.i.n. ivai All. 702. 


The temple lands in possession of the temple 
servants wore recorded in the Bauad under 
Summary Settlements Act, S. 7 as their private 
lands (Jat-inam) and one of the servants alienated 
some portion of the lands in 1903 but the vendee 
did not take possession till 1916. Plaintiff sued 
on behalf oUhe managing Committee of Gaukars 
for a declaration that the lands belonged to the 
Devasthan, 


Beld, the cause of action arose within the mean- 
ing of Art. 120 only when the defendant attempted 
to alienate the lands and not by the more grant of 
the Sanad. But the article did not apply in the case 
as plaintiff claimed possession. {Shah, Ag. C.J. 
and Crttmjj, J.). VlTHAL Dhondji Devli tJ. 
SORYAJI RAMCHANDRA NAIK. 75 I.C- 617= 
24 Bom. L.R. g02=A.I.R. 1922 Bom. 438. 

—Art. 120 — Declaratory ault— Setting aside 
decree. 


Where title of a person is jeopardized for the 

first time by a deoree in a suit, such a person is 
entitled to institute a suit for declaration that he 
is not bound by that deoree and the article appli- 
cable to such a suit is 1-20 and the time begins to 
run from the date of the invasion of the title, 
5 All. 289 and 11 Bom. 119, Dist. {Sen and Nia- 
mattillah, JJ.). ACDOL AHAD w. Chabi RAM. 

123 1. C. 830 = A.I.R. 1930 All. 420. 
—Art. 120— Declaratory suit — Setting aside 
order. 

Orders passed under Chap. 7 of the Preaidenoy 
Small Cause Court Act, oannot be regarded as a 
“decision or order” on the question of title. In a 
subsequent suit against an order under that 
chapter, there is no necessity to alter or set aside 
any such “deoiaion or order.” Consequently, 
Art. 13, Lim. Act, has no application. The article 
applicable may be Art. 120 or Art. 144; A.I.R. 
1927 Mad. 321 and 7 W.R. 199 (F.B.), Foil.: Per- 
son V. Qlaee Brook, (1868) 3 Ex. 27; 23 All. 313 
(P.C.); 10 B.H.C.R. 479 and 11 Bom. 42S, Re/. 
{Couits Trotter, C.J. and Ananthakrishna Aiyar, 
J.). Hyder ali Sahib v. Amirudin Sahib. 
115 I.C. 504=1929 M.W.N. 174=29 M.L.W. 537= 

A.I.R. 1929 Mad. 69=56 H.L.J. 199. 

A suit to contest an order on a claim against 

attachment before judgment followed by exeoutlon 
after decree is governed by Art. 11 and not 
Art. 120. {Erishnanand Ramesam, J"/,). VellayaN 
ASARI V. SiVAGNANAM ASABI. 79 I.O. 917= 


34H.L T. 193 = A.I.R. 1925 Mad. 49. 
-Art. 120 — Declaratory suiti— Setting aside 
sale. 

‘By guardian of limited owner. 


A suit brought by the reversionary heirs of one 
3r deolaration that a certain sale of the property 
3ft by him is not binding on the estate after the 
eath of his daughter comes under Art. 120, and 
ot Art. 125, where the sale was made by oertifl- 
ated guardian of daughter without Court’s 
ermisslon and was not impeached by the 
auffhter within the time. 41 Mad. 659, Doubted, 
Rankin and B.B. Qhose, JJ.). DAS RAM OH^* 

iHUBY V. Tirtha Nath das. 81 I.C. o2Z-“ 


a « 


a ^ a 
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Bv joint family member. . , 

Article 91 does not apply where the 
Is not suing to osnoel or set aside a sale-deed oi 
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lilHlTATlON ACT (1908), Art. 120— DeeUratory 
■nit— Setting aside sale. 

joint family property, executed by other membera 
of his family but for a declaration that the sale deed 
is void ab initio. The Article applicable is 120 and 
the period of 6 years begins from the time when 
the plaintifi came to know of the sale'deed. [Dalai 
and Simpson, A. J. Cs.). Dwabaka Pbasad u. 
MT. RAUDBBI. 77 I.C. 329 = 10 O L.J. 380= 

27 0.0. 140=A.1.R. 1924 Ondh 120. 

— I -A suit for a declaration that a sale is fraU' 
dnlent is governed by Art. 120 of the Act. [Pratt 
and DwAwartht JJ.). Ml SON MA KHAING v. SHWB 
BA 74 I.C. 164=1 Bur. L.J. 106= 

A.I.R. 1923 Rang. 82. 

■ — Bengal Tenancy Act. 

A suit for deolaration that a sale held in 
oontraventioQ of 8. 158 (6) of the B.T. Act, is 
illegal and inoperative is governed by Art. 120. 
[Daa, J.). GHANSHYAU n. Basoeb. 60 1.0. 529= 

3U.P.Ii.R. (Pat.) 27. 

—Art. 120— Declaratory sait—Hlsoellaneons. 

■ ■ ■ — Artlole 120 applies to all declaratory suits. 
20 All. 35, Foil, [Sulaiman and Sen, JJ.). AFTAB 
AIil KHAN 9. AEBBR Alil KHAN. 121 I.O. 299= 

1929 A.L.J. 792= A.I.R. 1923 All. 929. 

" ■ 'A suit for declaration must be brought with* 
in six years of the cause of action unless there has 
been a fresh invasion of the plaintld’s right giving 
him afresh oauee of action. 31 All. 9; 10 A.L.J. 
413; 11 A.L.J. 877 and 36 All. 492. Foil. [Dalai, J.). 
KAIiLU Sbah V. Mohaumad Eshanollah. 

115 I.C. 629 (All.). 

Right to emerged land. 

This land in suit had emerged out of the river 
Ganges which lay to the north of the village of 
Dhanapur of whioh the defendants were the owners* 
To the west of it, was a village oalled Arasi Dayara 
Phanapur of whioh the plaintiffs were the moit* 
gagees. The plaintiffs sued for a deolaration that 
they were the owners of the village Arazi Dayara 
Dhanapur; that the land in suit had aooretad to 
that village and therefore formed an accession to 
the village, it was found that the plaintiffs were 
only mortgagees of village, that in spite of objeo* 
tloQS by the plaintiffs the village had been settled 
only with the defendants, by the Revenue autho* 
tUies, and that the plaintiffs were never in posses* 
Sion of the lands at any time, 

Held, that there was no law under whioh the 
land could be regarded as au aooeselou to the vll* 
lage Jrazi Dayara and that the suit having been 
brought more than six years after the oause of 
action fot the deolaration arose, was barred by 
time. [Sanerji and Ookul Prasad, JJ.). BUAI 
Shanebb Sbbhbb V . RAM Ohabitba Singh. 

79 I.O. 89=21 A.L.J. 499=49 All. 461= 
4 L.B.A. Civ. 206= A. I. R. 1933 All. 900. 

A suit for deolaration of title to immovable 
property must he brought within six years from the 
date when the right to sue aocruee. (Ashutosh 
Hooker jee and Buckland, J.Cs.). Joy Narayan 
Sen UEXL u. Sbieanta Roy. 69 1.0.8= 

88 O.L.J. 992= 26 0. V.H. 206= 
A. I. E. 1922 Qal. 8. 
<^Art. 130— Dlisolution of marriage. 

The oause of action or a suit for restitution 
of conjugal rights is founded on a breach of the 
contract of marriage and the breach oouttnues so 
loog as the person of the wife is wi^held from 
.the husband and ho is denied the undoubted legal 
right of her conjugal society. This view of the 
loause of aotlos lu a suit for restitution of conjugal 
tfights'.'plaoOB wUhlh^tfie ptutiew 61 8. 28, 


LIMITATION ACT (1908), Art. 120— Injunotlon. 

Art. 120 of the first Schedule applies to a suit for 
a dissolution of marriage or fot a declaration that 
a divorce had taken place between the parties. 
(Waair Hasan, A.J.C.). Md. HAMIDULLAH KHAN 
V. Md. Pakhbijahan Begam. 65 I.O. 492= 

8 O.L.J. 650= A.I.R. 1922 Oudh 109. 


—Art. 120— Dissolution of partnership. 

—A dissolution of a partnership Is not a 
rescission of a oontraot and as there appears to be 
no article specifically dealing with a suit for dis* 
solution. Art. 120, Limitation Aot would apply. 
[Carr and Ctinliffe, JJ.). A. KBORASAMY o, 
0. AchA. 110 I.O. 349=6 Rang. 198= 

k. I. R. 1928 Rang. 160. 

—Art. 120 — Injunction. 

•A sued for an injunction to compel B to re* 
move a kotha built on a part of the village com- 
mon land. This kotha was built more than two 
years before, and less than six years before the 
institution of the suit. 

Held, that the notion that Art. 82 applies only 
to cases ex contractu was not correct; therefore the 
suit was barred not under Art. 120 which did not 
apply but under Art. 32. A.I.R. 1925 Lah. 653, 
Appr.] A.I.R. 1928 Lah. 794, Dist, {Johnstone, J.). 
BHAGWANA V. BHANWANA. 121 I.O. 186= 

31 P.L.R. i4=A.I.R. 1930 Lah. 283. 

'■In a case where a person disoharges water 
over the land of another a fresh cause of action 
accrues from day to day and a suit brought more 
than six years after the oonstrnotlon of parnala by 
the person is not barred. 2 L L.J. 463, Foil. [Dalip 
Singh, J.), HABX RAM v. KALIANA RAM. 

109 I. 0. 638=10 L. L. J. 399= 
A. I. R. 1929 Lah. 88. 

Party toall.. 

11 one of two neighbouring owners raises a party 
wall, the other owner giving hia consent or ao* 
quiescing, then the raised portion must assume 
the same character as the old party wall on which 
it stands and therefore neither party can he 
allowed to oommlt a trespass on the party wall so 
e.g., by opening windows therein. A suit for in* 
junction directing the defendant to olose the win* 
dows so opened is governed by Art. 120 and must 
be brought within 6 years of the opening of the 
wiudowe. [Sfaoleod, O.J., and Coyajee, J.), IMAM* 
BHAl KAMBDOXN V. RAHIMBHAI USMANBHAI. 

87 I. 0. 977= 87 Bom. L.R. 808= 
49 Bom. 866=A.I.R. 1928 Bom. 873. 
— ■■ •Land reserved for common uee. 

Where a suit was instituted for an injunction 
that the defendants be restrained from cultivating 
land on the allegation that according to the 
custom of the vill^e it was reserved for the 
oommoQ use of all the owners in the village, and 
that no individual owner was entitled to do 
anything eo as to interfere with such oommon use, 

Held, that the suit was governed by Art. 82 and 
not by Art, 120. 124 P.R. 1912, Dist.] 29 Oal. (F.B.), 
Foil. [JaiLal, J.). GaULAM MhhahhAD o« 
Abdul Satab. 89 I.O. 408= A.I.R. 1925 Lah. 88$. 
—^Encroachment. 


in a suit for perpetual injunction directing 
defendants to remove an enoroaohment made on 
oommon land, it is for the plaintiff to prove that 
the enoroaohment was made within eix years 
before suit and a mere surmise by the Ooavt 
that the enoroaohment was 'recent' is Inauffiotent 
for holding that It took place within six years. 
161 P.L.R. 1912, FoH. {JaiLa^J.), OHAKD^ 
GAJJO. 88 I. Q. 176=7 L.L.I. 881= 

. u P.I 1 .K. itu iikh.4a«, 
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LIMITATION ACT (1908), Art. 120-lDjanotion. 


— ■ Construction on occupancy land. 

Where plaiatiff sued defendant for demolition of 
certain constructions made by defendant on his 
(defendant's) occupancy lands without plaintiff's 
permission and for injunction and where the 
plaintiff did not allege in the plaint that he had 
actual possession of lands or that he had lost 
possession and where he had not availed himself 
of his right under the looal Tenancy Act to eject 
the defendant, 

Held, that it was not a suit for possession at all 
and that Art. 144 could not apply and that if the 
defendant’s action had perverted the property to a 
purpose for which he had no right to use it, the 
claim fell within Art. 32 but that in any event 120 
only applied both as regards the relief lor demoli- 
tion of construction and for injunction. (SuZatmaa, 
J.). PIYARE LAD u. BED RAM. 78 I.C. 841 = 

A.I.R. 1924 All. 814. 


Beams. 

Where defendant put up brams ag.ainet plain- 
tiff’s wall more than 6 years ago a suit for removal 
of the beams is barred by limitation. {Qokul 
Prasad, J.). MT. KOKLA KUNAB v. KALAIN 
Mal. 78 I.0.885 = A.I.R. 1923 All. 452. 


Sheds, 

Where the plaintiffs claiming to be joint owners 
of a certain courtyard, alleged that the defendants 
had erected certain chhappers or th.atohed sheds in 
front of their house and asked for a perpetual 
injunction to issue to them directing them to re- 
move the said chhappers and to restore the court- 
yard to its former condition, 

Held, that the suit was essentially a suit for the 
issue of an injunction and although the Injunction 
would have had the effect of restoring the court- 
yard to a state in which the plaintiffs might have 
been able to have a more extensive use of it than 
they actually had, the suit would not be covered 
by Art. 144 but Art. 120 would apply. {Broadway, 
J.). LAL Singh v. Hira Singh. 60 I.O. 20* 

3 L.L.J. 128=A.I.R. 1921 Lab. 242. 


~Art. 120— Misappropriatloii. 

By agent. 

Where one person acts as agent of two prin- 
cipals and uses money belonging to one principal 
for benefit of the other prineipal, there Is no 
advancing of loan by one principal, to the other 
the borrower and the lender being the same person. 
A suit to recover such money by the principal to 
whom it belonged is covered by Art. 120 and time 
begins to run from the time when demand is made 
by that principal, {ifukerji, J.). JAUNPDR SUGAR 

Factory, Ltd. V. Upper India Rice Mills, 
LTD. 981.0. 1010= A.I.R. 1927 All. 173. 

By agent. 

Where an agent sells goods entrusted to him by 
his principal and retains the proceeds which the 
principal has an equitable right bo follow in his 
hands, the period of limitation applicable will be a 
period of six years. 10 Cal. 860 (P. 0.), Poll. 
(Stuart, C.J.). AZAMALIV. SHAMSHEB ALL 
106 I.C. 35 = 1 L. C. 387=A.I.R. 1927 Oudh 874. 
—Art. 120— Mortgage. 

Suit on dower-debt. 

A registered deed executed by Mahommedan 
husband long after the marriage promising to pay 

dowry then still due from him, on demand and 
hypothecating certain immovable properties as 
security for its duo payment, converts the dower 
debt into a mortgage debt ; and to a suit on such 
deed for the amount of the dowry, six vears rnle^ of 
limitation is applioable. 6 M,1.A. 211 (P. 0.), Diet. 


LIMITATION ACT (1908), Art. 120 -Partition. 

[Iqbal Ahmad, J.). MT. KUBBA BEGAM o. Pazal 
Hussain. 99 I. C. 353=A. I. R. 1927 All. 268. 

A suit based on a mortgage for a money 

decree against the mortgagor brought within 6 years 
from the date of the deed is not time-barred. 
(Dilal, J.C.). SITLABAKHSH SRUKLA v. JAGAT- 
PAL Singh. 86 I. C. 693=i2 0.L.J 114= 

A.I.R. 1925 Oudh 394. 

Personal remedy. 

When a mortgagee is deprived of the security 
under a decree of a Civil Court, he is entitled to 
proceed personally against the mortgagor and the 
time for such a suit runs from the date the mort- 
gagee was evicted from the land. [Pratt, J.), 
MADNG YAN KWIN V. MAUNG PO KA. 

89 I. C.56 = 3 Rang. 60= 
A. I. R. 1923 Rang. 223. 
A suit to enforce the hypothecation of pro- 
perty to secure the payment of grain falls under 
Art. 132 not Art. 120 or Art. 116. 13 C.W.N. 184-n; 
22 C.W.N. 790: 23 C.W.N. 951; 47 Cal, 125; 

29 C.L J. 369, Ref. to ; 24 0. L. 3. 348. NotfoU. 
[Dhohley, A.J.C.). SOAMLAL v. DHANWA JHAB- 
BOOLAL. 63 I.O. 697 = 8 N.L.J. 224= 

18 N.L.R. 111= A.I.R. 1922 Nag. 23. 
— Art. 120— Movablei. 

Deposit of. 

A deposited bis jewellery with his friend B 
at the time of B's marriage to be used by him fortbe 
purpose of the wsdding on condition that it would 
be returned whenever A asked for it. 

Held, that the transaotion was deposited and not 
a loan and the mere fact that B was allowed to use 
the jewellery did not take the transaotion out of 
the category of deposit as that expression is U'^ed in 
Art. 145 and Art. 120 hag no application. [Broad- 
way and Currie, JJ,), GURBAKSH 8TNGH ti, 
Rharaiti Ram. A.I.R. 1930 Lah. 913, 

'■ ••Partition of. 

A suit for partition of movables of a Moham* 
madan falls under Art. 120 and not 49. [Mean, 
C,J. and Banerji, J.). MT. Bashtr UN-NiSSA P. 
ABDUL Rahman. 64 I.O 974 = 44 All. 244= 

20 A.L.J. 71 = A.I.R. 1922 All. 828. 

■ Suit for. 

A suit by a Hindu reversioner to recover 
movable property on the death of a Hindu female 
is governed by Art. 120 of the Act and time begins 
to run from the death of the female. In the case 
of immovable property the Article applicable Is 
141. [Mookerjee and Buckland, JJ). FBAMATHA 
Nath Bose v. Bhuban Mohan Bose. 

64 I.C. 980=49 Cal. 45=33 O.L.J. 481:s 
25 C.W.N. S83=A.I.R. 1932 Gal. 321. 

Debt payable in kind. 

A claim for recovery of a debt payable in kind 
falls under Art. 65 or 115 and not under Art. 190. 
(CZicwis and Broadway. JJ.). Muhammad Din 
V. SOHAN Singh. 65 I.O. 691=4 L. L. J. 268= 

A.I.R. 1922 Lah. 271. 

SttiZ to prevent waste. 

Where a widow, in possession of her deceased 
husband’s estate commits waste of movable pro- 
perty belonging to the corpus of the estate, an 
action by reversioner to prevent her from doing so 
is governed by Art. 120. [Wallis, C J. und Krish- 
nan, J.). Vrnkanna v. Nabasimham. 

66 I.C. 10=44 Mad. 984=14 ¥,L.W. 198* 
1921 M.W.N. 590= A.I.R, 1921 Mad. 934* 

41 M.L.J. 279. 

—Art. 120— Partition. 

——A Civil Court can enquire Into the question 
as to whether the khudkasht or sir lands are or are 
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UHITATIOK lOT (1908), Art. 12 l)-PaPtitIon. 

not tbe sole ptopett 7 of a person or whether they 
are joint property ; thout^h it oannot deoide whe* 
ther there should be a partition or not, the qnes* 
tion of title may have to be decided for other pur* 
poses for partition. Even aa regards the question 
of partition the Civil Courts are not precluded 
leom giving a declaratory decree as to what are the 
pre'ezisting titles of the parties, though of course 
they oan give no direction whatever as whether 
there should be a partition or how a partition 
should proceed. So far then as a suit is a suit 
for asoertaining what the titles of tbe parties res* 
peotively are over the lands in the makil, the suit 
cannot be time'harred merely because the Bevenue 
Officer declined more than six years before the 
institution of the suit to proceed with a partition 
until the question of title had been decided in a 
Civil Court. {Batten, J.C.). DOMGAB SinGH v. 
VISHWANATH SlNGH. 71 l.C. 205* 

19 N. L. R. 11*A. I. R. 1928 Nag. 86. 

By metes and bounds. 

Where the members of a joint Hindu family be- 
come divided in statue but the properties have 
not been aotually divided and apportioned among 
them, and subsequently one of them brings a suit 
for paztltioD by metes and bounds claiming also an 
account being taken of the movable properties out* 
standing and colleotions made by the various 
members in respect of the properties, 

Held, that the proper arttole to apply is Art. 120. 
The period of limitation will run from the demand 
of the share by the plalntifi or refusal by defen- 
dant. If the facts be that the rents and profits 
were received with the consent of all concerned, 
by the various members In possession pending 
final settlement by division, each of suoh persons 
might be considered as agent for himself and his 
oo-owners. In suoh a case Art. 89 will apply. 
(Sehioabe, C. Ayliny, Coutls-Trotter, KumarU' 
swami Saslri and Devadoss, JJ.). Yerukola v. 
YEBUKOLA. 71 I.C. 177*45 Had. 648* 

1922 M.W.N. 218*15 H.L.W. 595* 
80 H.L.T. 279*A.I.R. 1922 Had. ISO* 

42 H.L.J. 807 (f.B.). 

^Ark. 120— PosiessIOB. 

Suit for— Competing purcJtasers from guar- 
dian. 

Where a guardian sells more Immovable pro* 
party belonging to a minor without tbe sanction 
of tne Court and subsequently executes a second 
sale with the permission of the Court tbe later 
transferee oan sue for possession outright and need 
not expressly sue to have the first sale set aside. 
To Ettoh a case Art. 120 and not Art. 91 of the 
Limitation Act applies. (S. K. Ohose, J.). NAGBN- 
DBA Nath Ohosh v. mohini Mohan rose. 

84 0.V.N.g48. 

. -Suit for joint paste stion. 

A transferee of the undivided interest of one of 
several oo'ownera does not get right to immediate 
possession, but if he wants separate posseeslon of 
bis pniohase, he must sue for partition. If oo- 
owneris wantoommon enjoyment of suoh property 
before partition, they must sue for joint possession 
and to suoh suits Art. ]20 applies. {Kinkhide, 
A.' J. 0.). AMABOHAND t). Bamjiwan. 


■Budffor, 


111 1. 0. 76*10 H. L. J.i7is 
A. I. B. 1926 Mag. 96. 


tfWhere the suit is on the face of it one lor le- 
oovery of posBSBsloa of Immovable property who 
ihtod'Mken'tmlawlal possession thereof ana had 
.BlBBtedi new treed thereon, 


LIMITATION ACT (1908), Art. 120— Proffti. 

Held, that the suit is governed by Art. 142 of the 
Limitation Act. A prayer for removal of the re-, 
oently planted trees is merely ancillary to the 
claim for possession will not take the oase out of 
Art. 142 and make Art. 120 applicable. {DanieUt 

J.G.). Ghafcb Khan », Pbag nabayan. 

66 I.O. 799*9 O.L.J. 17*A.I.R. 1922 Oadh47. 

—Art. 120— Preemption. . 

Yendee already holding possession as tenant 
prior to foreclosure under conditional mortgage— 
Art. 10 does not apply— Case is governed by Art, 
120. {Wasir Basan, J.). MatA DIN v. Mt, 
MITHANA. 102 1.G. 22*1 L.C. 38* 

A.l.R. 1927 Oadh 212. 
■"A suit for pre-emption in respect of a lease 
must be brought within six years from the date of 
lease deed and not from the date of its registration, 
Artiole 10 does not apply in the oase of a lease as 
this transfer is not a sale, {Sulaiman and Banerji, 
JJ.). QOPAD Bam 0. LAOHMI MISIB. 

96 I. 0. 138* A.l.R. 1926 All. 549. 

In a pre-emption suit the limitation rons 

from the date of registration and not from the date 
of exeontlon of the deed of sale and the article 
applicable Is 120. Section 47 of the Registration 
Act does not apply to the oaso. (Kcfonl, A./.O.). 
RAGHO V. SAKHABAM. 68 I.O 718* 

A. I. R. 1922 Nag. 200. 
C. P. Tenancy Act (1898), S. 41. 

In a suit for pre-emption under 8. 41 (6) wherd 
the tenant had merely given notloe but had not 
aotually sold hU holding, 

Beld, that Art. 120 applied to the oase. 1 N.L.R, 
6; 6 C.P.L.R. 67. Diet. {BalUfax, A J.OX RAt 
V. SIDAKALI. 65 I.O. 959*A.1.R. 1922 Nag. 14, 
A suit to pre-empt perpetual lease Is gov- 
erned by Art. 120 and not Art. 10. (Tud6ali and 

Rafique. jjx moehlalRaio. hibanand Singh. 

62 I.G. 684*19 A.L J. 412* A.l.R. 1921 All. 154. 
Where the property sold is not la the posses- 
sion of tbe vendee but in possession of the tres- 
passer and a pre-emptoi files a salt for pre emptlon; 

Held per Krishnan, J.— Limitation oommenoes 
only when possession Is taken, where the second 
part of third column of Art. 10 does not apply to 
the oase. 20 All. 315 (P. B.), R«/. 

Per Napier, /.—In suoh a case where possession 
is not taken due to the property being in the pos- 
session of a trespasser and the vendor consequent* 
ly being Unable to give possesaioD to the vendee. 
Art. 10 does nob apply but Art. 120 applUa. 
{Napier and Krishnan, //.). VelayudhamPilIiAI 
V, THINA VBLAYUDHAM PII 1 E.AI. 62 I. 0. 27* 

13 H.L.W. 263=1921 H.W.N. 207* 

A.l.R. 1921 Had. 864*10 H.L.J. 449. 
—Art. 120— Proflu. 

•—^—Received by agent. 

In a suit by the principal against agent for rents 
and profits of the suit poperty, if there was no de- 
mand and refusal of accounts, the agent ia Uable 
to account for all lha amounts received on behalf 
of the plaintiff. It is Immaterial in suoh a oaaa 
whether Art. 89 applies on the ground of agency, 
or Art. 120 applies on the ground of abaenoe of 
specific ^traot of agenoy. (Dauadoas and Maekau 
J J .). NA. AYYAKGTTI THBVAN U. SIGAPPI AOBl 

114 1,0. 364=1.I.R, 1028 Mad. ImS: 
Oo-fanants. 

Where a person praventa hU oo-tenanta from 
obtaining from the field such profits an tl !■ 

Ukas p^BsionSltto 

whole field as Us own he U liahlp 4o aoooimV® 
the mesne profttsv b Artiole ap^iaablo to 
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limitation act ( 1908 ), Art. 120-PpofttB. 

Bult is Art. 120 and not Art, 109 32 Cal. 837 • 
A.I.R. 1922 Mad. 150 (P.B.), Foil. (Findlay, J.C.) 
BuDHILAL V. MOKHAMOHAND. 103 I.c, 777sr 

A.I.R. 1938 Nag. 63. 

Co sharer. 

Where a co-sharer who bad been given 
Bymboiioal possession In execution of a decree for 
joint possession under B. 261 of C.P.Oode, 1882. 
(0. 21, R, 36 of Code of 1908) sued for partition and 
separate possession. 

Held, that be should be allowed mesne profits 
for a period of six years only prior to the suit. 
(Sir John Edge.) JAQ Prasad Rat v. MT. 
SiNQABI. 29 C. W. N. 270= 

A.I.R. 1925 P.O. 93 (P.C.). 
■ Of intestate's property. 

To a suit for subsequent profits on the share of the 
claimant whloh do not form part of the property 
of the Intestate, Art. 109 will not apply but Art. 120 
applies. (Heald and Lentaigne, JJ.). MAUNG Po 
Kin V. Maung ShwbBya. 76 I.C. 855= 

1 Rang. 405 = A.I.R. 1924 Rang. 155. 
0/ business. 

Where the business was wound In 1895 and at 
least by 1897, the plaintiff knew perfectly well 
exactly how he stood in the matter, 

Held, that Art. 120 applies and the time for suit 
for the leoovery of the balance became barred at 
the latest after six years from 1897. (Schwabe, C.J. 
and Ramesan, JJ.). Kdppdswami c. Stngaba- 
VBLU. 75 I.C. 848=18 M.L.W. 99 = 

1923 M.W.N. 867=A.I.R. 1923 Mad. 679= 

45 M. L. J. 233. 

—Art. 120— Refund. 


•Of subscription. 


Where an association consists of more than 
20 persons but it is not registered and the members 
bring a suit for the return of subscription money 
paid to the promoter after oonvetpion of the 
property of the association into cash into which 
the said money is changed such suit is governed 
by Art. 120 and not by Art. 62 for such money is 
not received bv the promoter for the use of the 
members. (Heald and Otter, JJ.). IT SEN Po w. 
U PHYD 120 I.C. 902=7 Rang. 540 = 

A.I.R. 1930 Rang. 21. 

■— Of purchase money. 

Plaintiff sued for epeoiflo performance of a 
contract of mortgage with possession in default 
of redemption within three years. The defendants 
filed a cross-suit for possession of the land (the 
mortgage being oral). A decree was for 

possession in defendant’s suit and plaintiffs suit 
for specific performance was dismissed. The plain- 
tiffs then filed a suit for refund of the money. 

Held, that Art. 120 applied and that the cause 
of action arose after the dismissal of‘tho suit for 
specific performance. (Das.J.). Mg. 

X PO OH. 92 I.C. 738=4 Bur. L.J.160= 

“ A.I.R. 1925 Rang. 373. 

Land attached under Cr. P. Code— Profits 

withdrawn by one party. ,• i. « Ainr,,-,ta 

Certain lands which wore the subject of 
between the owners of contiguous P^^s of land 
were attached under 8. 146 of ^ 

Code .and pending suits for 
of the rights of the parties, the defendants with 
drew the profits of the land deposited 
The suit was ultimately compromised and plain- 
tiff become entitled thereunder to the land in 
dispute. A snlt for refund of the profits with- 
drawn by defendants was held to be tt/ 

Art. 120 and not Art. 62. (Walmsley and Ghose,JJ-)> 


LIMITATION ACT (1908), Art. 120-Relmbar8Q- 

ment. 

ANANTBAM BHATTAOHAR.TEE V. HEU CHANDRA- 

KAR. 72 J.C. 1041=50 Cal. 476 = 

A.I.R. 1923 Cal. 379, 
Suit for refund of the money wrongly re- 
covered under a decree would be governed by Art. 
120 of the Limitation Act and the period would 
run from the date of decree. (Hallifax, A.J.C.). 
LAXMAN V. BiSHRAM. 71 I.C. 427= 

A.I.R. 1923 Nag. 94. 

—Art. 120— RelmbarBement. 

There was a dispute between A and B, aud C 

was put in charge of the property has a super- 
dar pending the determination of the rights of 
A and B. After these rights were determined 
and C had restored poaseBslon C was sued foe 
their wages by two watchmen whom ho had 
appointed to watch the standing crop. C paid 
up the decrees and instituted a suit against A 
and B for recovery of the money he had to pay to 
the watchmen. 

Held, that the suit was governed by Art. 61, 
or Art- 120 and not by Art. 102, C was entitled to 
be reimbursed by A and B. The cause of action 
in favour of C arose when he paid up the decrees 
and suit by him within three years of payment 
was in time. (Srino^fava, «r.). LAOHMI NABAin 
t). PUTTI LaL. A.I.R. 1930 Oadh 421. 

— ■ ‘Saleofpatni in a rent-decree — Surplus with- 
drawn by a creditor of one patnidar — Sale sub- 
sequently set aside— Zamindar made to pay whole 
purchase-money — Suit by tamindar. 

Certain patni was sold for arrears of rent and 
was purchased by a third party. The zamindars 
took out their dues from the purchase-money and 
the balance remained in deposit. A decree holder 
against one of the patnidars attached the surplus 
sale proceeds and realized his dues in full under 
that attachment. Some of the darpataidars, subse- 
quently brought a suit to have the patni sale set 
aside. The suit was decreed and the zamindars 
had to refund to the auotion-purohaser the amount 
which the auction purchaser had paid for the patni 
at the putni auction. 'Thereafter, a suit was 
brought by the zamindars against the decree- 
holder to recover with interest Rs. 161 which ho 
had withdrawn by attachment under the money 
decree, 

Held, that the decree-holder was liable to refund 
the amount and as the decree-holder, ’when he took 
the money or the Court when it handed over to 
him the money, did not intend the money to be 
for the use of the zamindars, Art. 62 did not apply 
but the residuary Art. 120 would apply, (Duval, 
/.). SHIDA KDMABI DEBI V. MT. D\K8HABALA 
DASSI CHOWDHURANI. 110 I.c. 49= 

47 O.L.J. 389=A. I. R. 1928 Cal. 296. 

■■ •Contract of indemnity. 

Defendant agreed in 1907 to indemnify plain- 
tiff by paying off the mortgage within a 
month but the non-payment to the mort^gee 
within a month was not accepted by the plaintiu 
as a breach of the contract and indeed the contract 
between the parties was treated by both parties 
as being open and remaining open until the events 
which culminated in fhe sale in execution of 

mortgage-docroe in 1919. 

Held, the defendant undertook a liability «o 
indemnify the plaintiff against any claim by the 
mortgagee and the cause of action under that con- 
tract of indemnity dld.not arise until the plalnttfl 
suffered a loss by being, ejected from the property. 
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IIMITATIOH ACT (1908), Art. 120— Relmburso- 
meni. 

(Schttflftfl, CJ, and WaXlace, /.). '^bnkatanabaya- 

NIAH 0. SUBFAMANIA. J-C- ^ = 

ii M.L W. iaasA.I.R. 1928 Mad. *92. 


-Bzpensts o/ litigalion. 

Article 120 and not 61 or 59 applies to * saU 
for contribution for expenses incurred by plaintiff 
from his co'plaintlff and limitation begins from tbe 
time when co-plaintiff got his share of the decretal 

amount. 45 I.C. 786 ; 25 O.W.N. 813; 34 1,0. 54, 
Foil. {Odgers and Devadoss, JJ,). SUSDABA 
AI7AB W. ANANTHA PADMANABHA AIYAB. 

70 I 0. 405=1922 M.W.N 609=16 M.L.W, 231 = 
31M.L.T. 164= A.I.R. 1923 Mad. 64= 

48 H.L.J. 271. 


Fine paid to Govirnmenl. 

Wher0 the defendant used the plaintifi*B land 
without hie permission for non-agrioultural pur- 
poses and In consequence thereof the plaintiff had 
to pay fine to Goveroment and the plaintiff sued 
the defendant for recovery thereof, 

HeW, that the suit is governed by Art. 120 and 
not 61. (MacUod,C.J.and Shah, J.). PARNAMA- 
CHAKD CHANDIBAU MABWADI V. KA6H1NATH 
DKOBAM SONABI. A.I.R. 1922 Bom. 257. 

—Where the debtor of an insolvent paid money 
to the auotion’purchaser of the debt and subse- 
quently the Receiver in Insolvency recovered the 
amount over again from him and he thorenpoa 
brought a suit against the auction-purohasez to 
whom he had paid the money. 

Held, that the suit is governed by either Art. 97 
or 120 and not by Art. 29 or 62, Art. 29 not being 
applicable as there is no wrongful seisure of 
movable property under legal process. (Broadway 
dtid Wilberforce, JJ.). FIRM BALK18HEN DAS V, 
Davi BabaM. 82 I.O. 929=4 L.L.J. 164= 

A.I.R. 1922 Lata. 103. 


—Art. 120— Remote reveTsioiier. 

' -Attiole 120 applies to a suit by a reversioner 
remoter that the immediately next one. (JYoore, 
4./.C.). Ananai Din v. Ram Sahai. 

63 1.0. 1055=27 0.0. 173=11 O.L J. 236= 

A1,R, 1924 Oadh 881. 

—Art. 120— Remuneration for aerTiees. 

Temple serviee» 

A suit by the dwaiis of a temple for recovery 
of certain dues claimed by them as payable as re- 
muneration In respect of their services in con- 
nexion with the temple is not a suit covered by 
8. 10. Such a suit is governed by Art. 120 and 
neither by Art. 102 nor by Art. 131. (Dawson Miller, 
C.J. and Foster, J.). Baidyanath Jin v. Hub 
DDT Dwari. 94 1.0. 826= 1926 P.H C.C. 1 = 

5 Pat. 219=7 P.L.T. 465= A.I.R. 1926 Pat. 209. 

—Art. 120— Right to sue. 

There oan he no “right to sue” until there is 

an acoroal of the right asserted In the suit and its 
Infringement or at least a olear and unequivocal 
threat to infringe that right by the defendant 
against whom the suit is instituted. Binod 
MiUer.) MT. Bolo v. Mt. Koklan. 

1930 A.L.J. 1168=32 H. L. W. 838 = 
34 O.W.N. 1169= A.I.R. 1930 P.0. 270 (P.O.y. 
— . " Suit Jor malihma, I 

Arkiele 120 ia the relevant artiole as regards ' 
the malikana and there is no right 'Of action atall 
in respeot of such a subject-matter as the malikana 
unless and until a oertifioate under the Pensions 
Act has been obtained. A suit brought wlMtln six 
years irom the grant 61 the certlfioate Is not statute- 


LIHITATIOH ACT (1908). Art. 120 — 
aside decree. 

barred under Art. 120. (Lord Tomlin.) Mt. Jad^O 
Bai t). UtbavA LAL. 117 I.C. 498=51 All. 439= 
1929 A.L J. 716=33 C.W.R. 809=30 M. L. W. 60= 

56 I A. 267=31 Bom. L.R 891 = 50 C.L.J. 52= 

6 0 W.N. 889=10 P.L.T. 527=1929 M.W.K. 762= 
A.I.R. 1929 P.C. 166 = 57 M.L.J. 160 (P.C.); 

Order vMhout jurisdiction. 

Where a Magistrate passes an order under 
8. 145, Or. P. Code as to the mode of possession, 
his order does not give a cause of action for a suit 
which, if not brought within the statutory period, 
makes that portion of the order binding between 
the parties, the order being without jurisdiction. 
The intention of the law of limitation is that if 
no snit is brought within the statutory period the 
remedy is lost and in oase of an order of a com- 
petent Court it remains binding between the 
parties. (Sttkfowordp and Oraham, JJ.). BAHIM 
KANDAN CHODDHDBI tJ. JADDNANDAN CHOU- 
DHUBI. 97 I.C. 78= 30 C.W.R. 878= 

A. I. R. 1926 Oal. 1022. 

Construction of will. 

A suit for oonstrnotion of a will is governed by 
Art. 120. The right to sue does not acorue from 
the death of the testator or the date of the probate 
of the will. But so long at least as iho estate is 
in the hands of the executor and thS adminis- 
tration has not been completed, the right to obtain 
coDstruotion of the will is a oontinuing right. 

20 Cal. 906, Bef. (Mookerjee and Chottner, JJ.)» 
BAMSAMAIi BANIE 8AHA V. SYAM SUNDEB BANIE 
SAHA. 75 I.C. 41=37 O.L.J. 482= 

A.I.R. 1921 Oal. 411. 

— . A right to sue aoornes whenever a person be- 
oomes olothed with a legal oharaoter entitling him 
to a relief which a Court of law is competent to 
grant. (Doss and Ross, JJ.). SHAIKH ABDDL 
BAHIM V, Mr. BABIBA. 61 I.O. 807= 

2 P.L.T. 556=6 P.L.J. 278= 
A.I.R. 1921 Pat. 166. 

—Art. 120— Scope. 

A snit for a declaration that the plalntiffe 
are the Mutawallis of the trust property or a snit 
for possession of the office of the mnttawalll are 
both governed by Art. 120. (^en and Niamatullah, 
JJ.). ABDDL ALIN v. ABDDL HAMID. 

A.I.R. 1030 All. 868. 
—Art. 120— Betting aside decree. 

Misconduct of guardian. 

Where in a suit falling under Art. 120, the cause 
of action Is not merely the passing of an adverse 
decree against the minor, but in addition to it the 
laot that Buoh a deozee was passed by reason of the 
mlsoondoct or gross negligenoe of his guardian ad 
litem, limitation should not begin to run the mo- 
ment the deoree was passed, but only when gross 
negligenoe of tiie guardian whioh alone would en- 
title the minor to have the decree set aside became 
known to him. (Wallaee and Sundaram ChsUy, 
JJ.). M. BASATAYTA U. MAJOTI BAPANA RAa 

120 I.O. 880=30 M.L.W. 911= 
A.I.R. 1930 Mad. 173=68 M.L.J. 819. 

•’^Toiddble decree. 

A deoree which is voidable oan only be set ulda 
by a regular suit or by bringing an applioation for 
review to the Court that passed the deoree. The 
period presorlbed is given by Aik. 120 ; where 
deoree is voidable It is voidable from the very date 
on whioh it is passed and oonsequently limltatloik ' 
for a suit to set aside suoh a deoree upon the ‘ 
ground that ' it is v<ddable begins to '.run from the > 
date of the deoree Itself, (Lindsay and ManbkMyft • 
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LIMITATION ACT (1908), Art. 120 - Settlotf 

aside decree. 

Lai, jj.). Must. Phulwanti Kunwar «. Pa- 
NESHAB Das. 83 I.C. 782=46 All. 573= 

22 A.L.J. 321=5 L.R.A. Glv. 785= 

A. I. B. 1924 All. 623. 

-Articles 95. 44 and 91 of the let Schedule to 

the Limitation Act do not apply to a suit to have 
a decree set aside but the article applicable would 
be 120. {Abdul Raoof and Martineau, JJ.). Jita 
Singh v, Man Singh. 62 I.c. 794= 

4 L.L.J. 2il = 2 Lah. 164=79 P.L.R. 1921 = 

A.I.R. 1922 Lab. 166. 

Art. 120— Setting aside OoYernment orders. 

Suit for declaration that defendants are not 

permanent tenants of a held and that the order of 
Revenue Officer to that efiect be held as incorrect 
is governed by Art. 120 and not by Art. 14. 

Before Art. 14 can apply, the order must needs be 
one which must under law be set aside. I9 G.W.N. 
1303 and A.I.R. 1925 Gal. 518, Rel. on. {Findlay, 
J,C.). Bala ti. Girdhar. 100 1.0.4= 

A.I.R. 1927 Nag. 159. 

In 1903 the Government Officials marked o2 

the lands in suit and issued to the plaintifi a rough 
potta, showing the lands to which Government ad- 
mitted his right to obtain a grant subject to certain 
conditions. PlaintiS preferred objeotious to the 
exclusion from the rough pottah of the land in 
suit. His objections were definitely rejected in 
1905. Thereupon plaintifi brought a suit to set 
aside the order and to obtain a declaration of his 
right in 1913, 

Held, that Art. 120 applied and the suit was 
barred. {Mr. Ameer Al\.) AmbU NAIR v. Secy. OP 
STATE). 80 I.O. 833 = 26 Bom.L.R. 639= 

20 H.L.W. 49=51 I. A. 237 = 
1924 M.W N. 572=35 M.L.T. 128= 
47 Had. 572=29 C.W N. 363= 
A.I.R. 1924 P. C. 130 = 47 M.L.J. 35 (P.C.). 
—Art. 120— Share. 

Outstandings received by divided brothers. 

When after partition one brother is recovering 
outstandings originally due to the joint family 
there must be an implied contract of agenoy 
between one brother and the other and a suit by 
the other brother for rendition of accounts and 
recovery of his share of the joint outstandings is 
governed not by Art. 62 or Art. 120, but by Art. 89. 
24 All. 27 (P. C.). Rel. on; 24 Gal. 309; A. I. R. 1921 
Bom. 384; 32 Mad. 191, Discwssfid ; A.I.R. 1922 
Mad. 150 (P. B.), Expl. and List. {Shadi Lai, C.J. 
and Skemp, L). Bur Chand n. GANPAt Rai. 

116 I.O. 327 = 80 P.L.R. 273= 
A.I.R. 1929 Lah. 407. 
——Suit for — TenantS'in'Common. 

Where there has been no division of shares 
between tenants, they must be regarded as ten- 
ants-in-oommon and whore one tenant-in-oom- 
mon sues another tenant in-common for the re- 
covery of money received by him in excess of his 
share, the suit is governed by Art, 120 and not by 
Art. 62. 8. 0. No. 246 and 15 0. C. 397, Disf.; 
37 All. 818, Ref.\ 40 Mad. 491; A.I.R. 1922 Mad. 160 
{F. B.), Foil. {Wazir Hasan and Pullan, JJ.). 
SURAJ Naeain Singh v. Narbada Prasad. 

118 I.C. 99 = 5 O.W.N. 1122 = 
4 Luck. 263 = A.I.R. 1929 Oudh 83. 

Suif after partition. 

Whoro after the passing of a decree in a parti* 
tion suit one member of a joint family recovered 
the amount of rent and the mortgage-debt on 
behalf of the family by purchasing certain pro- 
perty, 
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LIMITATION ACT (1908). Art. 120 - Starting 
point '**^Breaeh of conditions* 

Held, that a suit by the other member to 
recover their share of the property was governed 
either by Art. 89 or Art. 120 and that in the latter 

case time would begin to run from the date when 

an account was demanded and refused. {Patkar 
and Baker, JJ.). Govind Das v. Ganpat DAS. 

113 I.C. 173=30 Bom. L.R. 912= 
A.I.R. 192B Bom. 363. 

■ ~0f rents collected by co-sharer. 

Article 120 and not Art. 62 or 48 or 49 or 109 
applies to a suit by one co-sharer against another 

for a share of the rent oolleoted by the latter, the 

rent being due in respect of land held by the co- 
sharers not separately but jointly. {Sanderson, C.J* 
and Richardson. J.). BHUVANESHWAR BHATTA- 

char.tee w. Dwarkeshwar Bhattacharjee 
60 I.c. 876=34 C.L.J. 508= A.I.R. 1921 Cal. 77. 

Of mortgage-money received by co-mortgagor. 

A suit by one oo-mortgagee against another co- 
mortgagee to recover his share of the mortgage- 
money received from the mortgagor is covered by 
Art. 120 and limitation runs from the date when 
money was received from the mortgagor. {Broadway 
and Devadoss, JJ.). MAHOMED Ibrahim v. Maho- 
med Ismail. 79 i.C. 294=5 L L.J. 111= 

A.I.R. 1921 Lah. 196. 

Heir of deceased. 

A suit by a person claiming as heiriof a deceased 
person for a share of his property is governed by 
Art. 120 of the Act and not by Arts. 49 and 123. 
{Fawcett and Raymond, J.Cs,). Ramdaso. Ajhu- 
DIADAS. 63 I.C. 685=14 S.L.R. 137. 

—Art. 120— Starting point— Adverse possession. 

Quarry. 

Where defendants worked the quarries in all 
parts of the land openly and not underground 
without objection or opposition. 

Held, the period of adverse possession was not to 
be counted from the time when different sorts of 
earth were found at different depths of the quarry, 
but from the time defendants began to make quar- 
ries. A.I.R. 1925 P.O. 42, {B. B. Ohose and 

G. N. Roy, JJ.). rajeswar Prasad bhakat v. 
Bhupendra narayan Sinha. 106 I.C. 117= 
53 Cal. 35=46 C.L.J. 307=32 G.W.N. 16= 

A.I.R. 1927 Cal. 936. 
—Art. 120 — Starting point — Alienation by 
widow, 

It is obvious that if the widow alienates 

certain property no fresh cause of action accrues 
to the reversioners because the alienee in his turn 
proceeds to alienate the property. The cause of ac- 
tion to the reversioners has accrued when the widow 
alienated the property. {Dalip Singh. J.). SADHU 
RAM V. Bishambar Dial. A.I.R. 1929 Lah. 579. 
—Art. 120— Starting point— Avoidance of trans- 
fer. 

Void sale. 

Where the alienation was by a Hindu widow of 
an unrecognised portion of a bhag and the rever- 
sioner sued to set it aside after the life-time of the 
widow, 

Held, that the alienation being void ab initio, 
the starting point for computing limitation under 
Art. 120 is the date of the sale-deed. {Marten, C.J. 
and Patkar, J.), SHANKARBHAi v. BAI BHIR. 

32 Bom. L.R. 1013* 
—Art. 120— Starting point— Breach of condi- 
tions. 

Administration bond. 

Where an administration bond contains seve- 
ral conditions, a breach of eaoh one of the 
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.limitation act (1908), Art. 120 — Btaptlng 

/point— Confcribatioa. 

■oonditlons gives rise to a oause of aotion and 
should, therefore be taken to be the starting point 
of limitation in the esse of a suit based on that : 
particular breaoh. Ordinarily, the administrator’s 
work may be said to be completed whence files 
his final accounts, showing how he has dealt with 
'the estate, and these accounts have been accepted 
by the Oonrb; limitation will then begin to tun. 
Bat it very often happens that there is litigation 
pending against the administrator and, in such a 
-case the administrator (and consequently his 
surety or sureties) cannot be absolved until the 
olose of each litigation. 33 All. 414, i)tss. 8 L.B.R. 
99 and 17 M.L.T. 61, FoU. ; 19 B.L.T. 225, Fxpl. 
(BoMnson, C.J. and May Ounq, J.). MAUNG San U 
«. MAUNG KYAW MYE, 76 I.O. 802= 1 Rang. 463= 

A.I.R. 1924 Rang. 68. 

—Art. 120— Starting point— Oontrlbntlon. 

Plaintifis and defendants were joint owners 
of a tank in a Manioipallty. As the tank was in 
an insanitary condition, the Municipality ordered 
the tank to be filled up. Plaintifis filled up the 
'tank, 

Held, that the liability of the defendants to oon- 
•tribute did not arise in successive fragments as 
plaintifis paid money to the contractor from day 
to day ; the liability arose when the tank was fill* 
ed np and the contemplated benefit conferred. In 
snob oiroumstanoea Art. 120 and not Art. 61 was 
applicable, and the time ran against the plaintifis 
from the date of oompletion of the work. 25 Oal. 
844 (P.O.), I>Mf. (Mookerje^, A.C.J. and Fletcher, 
J.). UPENDBA RBISHNA V. HABA KlSHOBE. 

62 1. C. 615=25 C. W. N. 813= 
A.i.R. 1921 Oal. 98. 

—Art. 120— Starting point— Declaratory salt. 

■ ■ ■ -Order cancelling mutation. 

In the revenue papers an entry was made against 
the plaintifis, who were sharers in a shamilat, 
'Without their knowledge. But notwithstanding 
the entry they continued in the enjoyment of their 
rights. Mutation was then efleoted recognizing the 
plaintifis as full owners of the shamilat, whereupon 
^the defendants taking advantage of the previous 
-adverse entry took the matter to the Flnanolal 
Commissioner and succeeded in having the entry 
■oanoelied. Plaintifis then sued for declaration of 
their title, 

Held, that limitation for the suit will begin not 
itom the previous adverse entry but from the time 
when mutation in their favour was eanoalled. 
79 P.R. 1917, Diet. ; 20 P.R. 1900 and 140 P.R. 1907, 
Bel. on. {Tek Ohand, J.). BAXihO v. GANESRI LAL. 

119 1. 0. 232=10 L.L.J. 546= 
80 P.L.R. 48=A. 1. R. 1929 Lah. 879. 

■Denial of plalntifi's title in proceedings in 
the Revenue Oourt for oorxeotion of entries In the 
Reoord-of'Rights gives a fresh oause of aotion for a 
salt for a deolaration of title to property, based on 
auoh entries. 10 A.L.J. 418 and 17 A.L J. 588, 
PeU. ; 81 Ail. 9, Diss, from. (Roys and 
JJ.). BEIEAM SlNGB v. BHABAT INDU. 

100 I. 0. 43=A.I.R. 1927 All. 296. 

“An application for partition is an act of inva* 

• siott which gives a new oause of aotion for a suit 
for deolaration that the defendant is not en* 
titled to demand partition and entries in revenue 
ceocrds showing oo-ownership of plalntlfi and de- 
lendant do not affect limitation.' IIU) P. R. 1907 and 
^8 P.R. 1919, Foil. {Broadway and OoldsfrMm, //.). 
-SUAZL V. BABAB. 100 1. 0. 788s8 Lah. 88= 

88 P.Ii.R. iB0sA,I.R. 1987 L8h. 119. 
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LIMITATION ACT (1908), Art. 120— Starting 
point— Fraud. 

Entry in records, 

A suit for declaration that an entry in the Record- 
of'Rights that the defendants ate ryots with perma- 
nent rights of occupancy is wrong is not barred by 
reason of the fact that the defendants had, in a 
pievioue suit more than six years of the institution 
of the suit for deolaration, set up rights of perma- 
nent occupancy in the written statement as against 
the plaintifis and to their knowledge, the oause of 
aotion based on the entry in Reoord-of-Bights being 
an independent one from the one based on snoh 
denial. 36 Mad. 383, Bel. on. (^nndaram Cheity, 
J.). subyanabayana V. Bullatya. 

101 1. 0. 85=25 H.L.W. 367= 
A.I.R. 1927 Mad. 568=52 H.L.J. 328. 

The right to sue for a declaratory decree la 
vested in the whole body of reversioners in exis- 
tence at the time of alienation jointly and severally 
and time begins to run simultaneously against 
them all and no subsequent disability stops It. 

22 All. 33 (P.B.), Dissented-, 21 P.W.R. 1907; 22 P.R. 
22 1907; 41 Mad. 659 (P.B.), Foil. {Broadway and 
Jai Lot, JJ.), Cbibagr Din v. Abdullah. 

90 1.0. 1022=6 Lah. 405=26 P.L.R. 695= 

A.I.R. 1925 Lah. 654. 

•Order refusing mutation. 

Where the Assistant Oolleotor refused mutation 
on 26th November, 1912, aud this order was revers- 
ed by the Oolleotor on 3rd February, 1913, which 
iu its turn was reversed by the Gommiasionei on Srd 
May, 1913, and the plaintifis thereupon brought a 
suit on 2Dd April, 1919, for declaration of their title. 
Held, that though the first denial by the defen- 
dants of plaintifis title gave them a cause of aotion, 
the order passed by the Commissioner in the 
matter, which amounted to a fresh invasion of 
plalniifie* right gave them a fresh oause of aotion. 
The suit being brought within six years of that 
date is within time. (Seott-Smith, J.). TOBlOBAND 
V. Allah Bakhsh. 65 I.O. 124=6 P.W.R. 1922= 
33 P.L. S. 1922 = A.I.R. 1922 Lah. 188. 

—Art. 120— Starting point— Decree in original 
Court. 

-For a suit under Art. 120 the starting point 
of limitation is the date of the first decree and not 
the date of the appellate decree confirming the 
same. 46 Oal. $70, FoU. {Phillips and JRamesam, 
//.). N. PAKUBAN V. K. Kandan Kdtty. 

70 I.O. 45=16 H.L.W. 285=1922 H.W.N. 561= 
31 H.L.T. 169= A.I.R. 1923 Mad. 23. 

—Art. 120— Starting point— Fraud. 

" I n oases in whloh the relief is sought on the 
ground of fraud, misoonduot, mistake, eto., it would 
appear that limitation is made to oommenoe from 
the time when the fraud, misoonduot or mistake 
beoomes knownto the plaintifi. Article 120 being an 
omnibus one, the general expression employed in 
Ool. 3, is neoessitated by a variety of suits not spe- 
oifioally provided for ooming wiUiin its purview, 
in some of which there would be fraud, mis- 
oonduot, or mistake as part of the oause of aotion, 
but in the rest that element would bo absent. It 
would thus be in oonsonanoe with the soheme ot 
the Act, dealing with suits on a oanse of aoUon 
oonsletlng of frand, misoonduot, eto., If the rlghV 
to sue should be deemed to aooiue under Art. 190, 
from the time of the plaintiff's knowledge of the 
same even in respeot of suite based on eimilar 
grounds ooming under that arUole, 7 L.W. 289 * 
88 Mad. 67 and A.I.R. 1928 Mad. 887. Bel. on* 
38 Mad. 81; 88 Mad. 1064, DUt. (WoKneo emi 
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DEOENNIAIj digest, 1921—1930. 


LIMITATION ACT (1908), Irt. 120— Fresh cause' 
of action. 


Sundaram Chetiy, JJ.). M. BASAVAYTA v. Majoti 
Bapanna EAO. 120 I. C. 880=80 M.L.W. 911 = 

A.I.R. 1930 Had. 173=58 H.L.J. 349. 

—Art. 120— Fresh cause of action. 

— ■■ ■ Afplication fcr review. 

A petition in appeal of necessity re opens in a 
Court of higher jurisdiction matter decided by a 
Court of lower jurisdiction. An application for 
review on the other hand does not of necessity, by 
the mere fact of its being filed. le-opcn questions 
settled between the parties by the same Court. The 
question whether an application for review will 
give a fresh starting point for limitation or not 
cannot bo decided inthe abstract but must depend 
on the facts of every case. If the application for 
review is not accepted and the Court refuses to 
re-open the matter no fresh starting point will be 
obtained by the applicant for the purposes of limi' 
tation. {Dalai, A.J.C.). RAJA BHAQVPAN BAKRSHA 
Singh v. Mt. Mauraji Kunwar. 24 0. C. 280= 

8 0. L.J. 399= A.I R. 1922 Oudhl48. 
——No doubt where once time has begun to run 
no subsequent disability or inability to sue stops it. 
35 All. 227 (P.C.), Foil.; but where the claim in 
respect of which time has begun to run is satisfied, 
time ceases to run and on the annulment of the 
satisfaction a fresh cause of action arises and the 
statute begins to run afresh from the date of such 
annulment. 43 Mad. 845, Foil {Broadway and 
Abdul Qadir, JJ.). Kartar Singh w. Bhaghat 
Singh. 64 I C. 434= 2 Lah. 320 = 

114 P.L.R. 1921 = *. I. R. 1921 Lah. 71 
—Art. 120— Starting point— Knowledge of facts. 

- I. -—Entry in records. 

Per MuTcerji and Ashworth, JJ. — Where no fact 
has been alleged or proved, which establishes that 
previous to the filing of the applioation for partition 
the fact had been brought to the notice of the 
plaintifis that there was a wrong entry in the 
tbewbat, and that advantage of that wrong entry 
was lihely to he taken by the defendants, 

Held, that the right to sue on the alleged wrong 
entry inthe khewat accrued to the plaintiffs on the 
filing of the application for partition and not 
earlier. {Sulaiman, Muherji and Ashworth, JJ.). 
FAQIBA V. HAEDEWA. 114 I.C. 177= 

50 All. 859=9 L. R A. Rev- 49 = 
26 A. L.J. 217=A.I.R. 1928 All. 172 (F B ). 


Entry in records. 


The mere entry in the village papers would not 
of itself give the plaintiff a cause of action, and, 
this entry in the village papers made in the year 
1901. not having been brought to the notice of tho 
plaintiff until the month of January 1918, when 
the verification of the settlement entries was going 
on in the District, no right to sue can on these facts 
be deemed to have accrued to the plaintiff in the 
year 1309. (Rafique and Lindsay, JJ.). GOPAL DAS 
V. GanGA BEHABIJT. 66 I.C. 148 = 

20 A. L.J. 231 = A.I.R. 1922 All. 114. 
—Art. 120 — Starting point — Publication of 

Record of Rights. j j, 

Held, that in respect of a suit filed under 

8. Ill B (l)'(ff) of the B. T. Act time begins to run 
from the date of the final publication of the Record- 
of-Rights and not from the date of the final publi- 
cation of tho certificate. {Qraham and Mitter, JJ.). 

JOGENDBA NATH JANA V. BAIDYA NATH DAS. 

QA n W N R9f 


— In a suit for declaration that an entry in the 
Record-of-Rights is wrong, limitation runs from 
the date of the final publication of the Record of- 


LIMITATIOH ACT (1908). Art. 120-Traflti. 

Rights. 23 C. W, N. 883, Rel. on. {Cuming and 
Page, JJ.). ABDUL GAFUB v. ABDUL JABBAR. 

97 I.C. 639= A.I.R. 1927 Cal. 80. 

In a suit for declaration that a certaiiv 

tenure held by defendants under plaintiffs is not 
permanently settled, limitation begins from the 
date of final publication of the Record-of- 
Rigbts and not from the date when the certificate 
of publication was signed 1 P. L. J. 73 ; 23 C. W. N, 
883 ; 2 P. L. J. 124, Ref. {Suhrawardy and Duval, 
JJ.). Prodot Kumar Tagore v. Bal Gobinda 
Ditchhit. 86 I.C. 6 = 41 C L.J. 31 = 

A.I.R. 1925 Cal. 918. 

— Art. 120 — Starting point— Sale In execution. 

For a suit by third party transferee of tenure 

under Bs. 12 and 18, Ben. Ten. Act, for restraining 
sale of tenure in execution of decrees not binding 
upon him, the limitation begins to run when the 
landlord applies for the sale of the tenure and not 
when the decree was obtained. (Sir George Lown- 
des.) JITENDRA Nath QHOSE u. MONUOHAN' 
GHOSE. A.I.R. 1930 P.C. 193 (P.C.). 

— Art. 120— starting point — Settingup of title. 

The suit for a declaration that defendant was- 

a sub tenant and not a partner should be brought 
within 6 years from the time defendant sets up- 
that position. (Simpson. A.J.C.). KHALIL v. 
MAHOMED ISMAIL. 74 I.C. 195=9 O.L.J. 540- 

A.I.R. 1923 Oudh 101. 

-Art- 120— Starting point— Suit for accounts. 
Where the cause of action arises before- 
agent's death in a suit against his legal representa- 
tives, limitation has no fresh starting point after 
the agent's death — Articles 89 and 120 apply to- 
Buch 'cases. {Phillips. J.). PARTBASABATHI Appa 
RAO V. TUBLAPATI SuBBA RAO. 84 I.C. 276= 

39 M.L.T. 84= 1924 M.W N. 517= 
A.I.R. 1924 Mad. 840=47 H.L.J. 4B3. 

—Art. 120— Trusts. 

Created by will. 

A executed a will in 1087 which provided thaV 
income of certain two properties (a khothi and 
some laud) should be given to B and bis mother by 
way of allowance. It was further provided that in* 
case the kothi was sold B and his mother would< 
receive Rs. 40 in lieu of the income of the two pro* 
pertiee. In 1908 there was an agreement between tho 
brneficiariea and the then executor, the result of' 
which was that the kothi could be sold and B and 
bis mother were to receive Rs. 40 per mensem as 
their allowance. B's mother died in 1919 and he 
brought tho present suit for anears of allowance, 
Held, that taken as a whole B’s suit in substance* 
nnd reality was based upon tho trust created 
in his favour under tho will of 1887 and therefore 
the suit did not fall under Art. 115. The case was 
governed by Art. 120 or Art. 323, and the suit was- 
within time. Under the terms cf the will J5 vras 
entitled to sue for the whole amount for his own- 
benefit after the death of the mother and not only- 
for a moiety. {Shadi Lai, C. J. and Agha Haidar, 
J ) MT. ALi Beoam V. Ismail Husain. 

30 P.L.R. 689= A.I.R. 1929 Lah. 834. 

Suit by co-trustee against legal representa- 
tives of his 00 - trustee for recovery of trust property 
is governed by Art. 120. Section 10 does not apply ta 
such a case. (Femp, J^.). JAMNADAS 
V. DAMODARDAS CBUNILAL. 103 I. C. 229 = 

29 Bom. L.R. 418 = A.I.R. 1927 Bom. «4. 

A suit to contest alienation by a Mahomedan- 

Mutwalli and for possession must be 

in 6 years from the date of alienation. 8 I.O. 
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IiIKlTATIdN AOT (1908), Art 121 — IppHcabi* 
Uiy. 

M. {Mtillichand Ross, JJ.). MlULAVr ItUHAM- 
•MAD FATBMAL HAQ V. JAGAT BALDAV GSOSS. 

n I. 0. 403=2 Pat. 391=4 P.L.T. 679= 

A. I. R. 1933 Pat. 475. 

-'Art. 121— Applicability. « 

—A suit by an auotioa-pacohassr at a revenas 
sale under B. 80 of Assam Land Regulation to te- 
■oover possession of the purohaaed property is 
governed not by Art. 121 but by Art. 142 or 144, and 
ibe fact that eymbolioal possession was obtained is 
a good defence so fat as any defaulting proprietor 
was oonoetned if the suit is brought within 12 
years from suob possession. 44 Gal. 412, AppL 
(BanWn, C./. and C, C. Okose, /.)« BAlKONTHA 

NATH Das V. Sheikh azidulla. 113 I.O. 608= 

32 C.W.M. 778=A.I.R. 1923 Cai, 870. 

—Art. 123— Execatorde son tort. 

I A suit by an administrator of an intestate 
person against an executor do son tort is governed 
by Art. 128 and the latter is liable to account for 
.mesne profits for a period of 12 years before suit. 
A.I.R. 1926 Mad. 681; A.I.R. 192-2 Mad. 457 (F.B.) ; 
A.I.R. 1925 P.O. 105 ; A.I.R. I9l6 P.O. 145 (P.O.) 
*ad 43 Bom. 846, Ret. on. (F/orde and Tek 
Chand, JJ,). P. ROBSON o. Admb. Genl., Punjab. 

30 P.L.R. 903= A. I. R. 1929 Lah. 793. 
—A Hindu died leaving a Will whereby his self- 
-acqultod properties were divided equally between 
’^Is minor grandson, the plaintiS, and his own 
third son, the defendant. Testator's widow was 
appointed executrix by the Will. After the death 
of the testator, when the widow was alive, the 
defendant took up the management andcontinned 
lo do so till after widow’s death. Plaintiff after 
Attaining majority filed a suit for aooount and 
mesne profits against defendant in 1922,^ 

Held, that defendant was in the position of an 
ozeoutor de son tort after the death of the testator 
And Art, 123 applied. A.I.R, 1922 Mad. 457 (P. B.), 
Hel. on. {Odgers, J.). GOPALa Ohbtty o. 
NABAYANASWA&IL OHBTTY. 99 I.O.‘33= 

23 H.L.V. 923= A.I.R. 1926 Had. 681. 
—Art. 123— Hein of Habomedan. 

' —A salt by one of the heirs of a Mahomedan 
owner to recover possession of his share is not 
oovered by Art. 123 but must fall under Art. 144, 
limitation tanning from the date when the defen* 
•dant’s possession became adverse. A.I.R. 1926 
All. 467 (P. B.), Foil. ; A.I.R. 19'21 Bom. 56. Ref. ; 
A.I.R. 1924 Rang. 155, Dtsf. {HyaBuand BagU' 
•ley,JJ.). Ma Blv. Ma KhATOON. 121 1.0.789= 

7 Rang. 741= A. I. R. 1980 Rang. 72. 

' Plaintiff, Outohi Khati daughtor, sued hex 
brothers for her share in the anoestral property. 
Defenoa raised adverse possession as a bar to the 

Held, that the case would be governed by 
Art. 144 and not by Art. 128. 43 Bom. 845, Diet ; 
16 Mad. 61 (F.>B.) ; A.I.R, 1921 Sind 177 and 
■A.I.B. 1928 Bang. 6, Rel» on. (Asfon, A.J.C.), 
NIAMATo. ABDUL BAHMAN. A.I.R. 1930 Sind 193. 

'The word '* distribution " has a peouliar 

meaning of distribution of an estate which has 
wested in an ezeontor or administrator. Artl* 
ole 144 and not Art. 123 therefore applies to a salt 
io recover a share by a Mahomedan belt from a 
{person in management of the property. A.I.B. 1921 
Bom. 66, PoU.‘, A.I.R. 1925 P. 0. 105. Diet. 
■A.I.B. 1916 P.O. 145 and 48 Bom. 845, Hzpl. 
iPatkar and Xurphy, JJ,), BAiJivi «. Bai Bi* 
BANBOO. 118 I.G. 768= 81 Bom. L.R. 199 = 

A.I.R. 1989 Bom. lAl. 




LIMITATIOS ACT (1908), Art.'183 — 
point. 

Article 131 applies only when the 

brought for a share of aa - estate which it is the 
legal obligation of the defendant bo dUbrlbate. 
Where a Muhammadau dies iutssiiate, his estate 

vests in his heire as tenants in oommoa and nop“® 
id charged by law with its diatribatloQ, aad 
suit is brought by oae of the heirs to recover his 
share, Art. 144 and not Art. V23 applies. 

Sll audAI.R. 1929 All. 467 (P.B.), Foil. (Shflda 
Lai, G.J. and Agh% Hsidar, J.). JANO v. HAR- 
SINGH DAS. 117 I.O. 803=11 Lah. 29= 

A.I.R. 1929 Lah. 549. 
— ■A suit by oie of the heirs of a ilaho- 
medau to recover possession of his share is not 
coveted by Art, 123 but must fall under Art. 144, 
limitation ruaulog from the date when the defen- 
daub's possession became adverse. A.I.R. 1926 All. 
748, Rsversed. (Sulniman, Ag. C.J„ ifukerji and 
Bovs, JJ.). Rgstami khan o. Mt. JANKI. 

Ill I.O. 809=81 All. 101=26 A.L.J. 1041= 

A.I.R. 1928 All. 467(F.B.). 
—^here the members of a Mahomedan family 
continue to live as tenants in common without 
dividiog the estate of a deceased aocestor, limita- 
tion will not run from the time of his death, and 

the article applicable for a suit for distributive 

shard is Art. 144 and not Art. 123. 44 Bom. 942, 
Poll. {Hacleod, C.J. nnd FaioceU, J.). NURDIK 
NAJBUDIN V. Bu UMBAO. 59 I.O. 780= 

43 Bom. 919= A.I.R. 1921Bom. 56. 
—Art. 123— Scope. 

- Vrtiole 123 applies to every suit m which the 
plaintiff olalms an undistributed share in the es- 
tate of a deceased person and not only to suits 
against persons representing the estate of the de- 
ceased such as ezeoutors or administrators. 
44 Cal. 379 (P.O.) and A.I.R. 1922 Mad. 467 (P.B.), 
Foil.', 19 All. 169 and 37 All. 233, Not foil, 
{Danish, J.). MT. JANKI v. RUSTAM B:haN. 

97 1.0. 139=A. I. R. 1926 All. 748. 
'■.litlole l'2d applies only to oases in which the 
property sought to be recovered is not only legaoy 
but is also sought to be reoovered as such from a 
person who is bound by law to pay such legaoy, 
either because he is ezeoutor of the Will or oiher- 
wise represents the estate of testator, (Grenues and 
Mukerji, JJ.). SOUBAB BIBI v. ABBAS ALI BIS- 
WAS. 9 1 I.G. 725= A.I.R. 1926 Cal. 4B0. 

—Art. 123— Starting point. 

-A suit by husband to leoover deceased wife's 

share in her father’s property is barred If brought 

12 years after the death of her mother. {Otter, J .)« 
MAUNG KyAW ZA V. U Dh Bl. 101 1.0.634= 

5 Rang. 129=6 Bor. L. J. 55= 
A.I.R. 1927 Rang. 143. 

**PayahU." 

A similar Interpretation must be given to the 
words "payable" and "deliverable" as used in 
Art. 123 and a share in the property of an intestate 
would not be deliverable until the administrator, 
to whom letters of administration had been granted 
had in bis hands the share to be delivered and, 
similarly, a legaoy or share in a legaoy does not 
become payable until the ezeoutor or o^et pscaon 
liable to pay it has in his hands money with whLoh 
it oould be paid. 

A Hindu widow claimed certain property as tha 
holt of her predeoeaaed natural born son, Sha 
bequeathed by will, the Income of the pretty 
before her death. Her title was disputed by 
another lady who olalmed to be the adopUva 
mother of. tha. deoeased son. The validity at lha 
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LIMITATION ACT (1908), Apt. 123 — Starting 
point. 

adoption \vas challenged bj the natural mother 
and the matter was before the Courts. The estate 
was under the management of the Court of Wards, 
and later, of Court Receivers, 

^ Held, that no one could have had in his posses* 
eion or control any fund representing the income 
of the estate, which the natural mother (the testa- 
tris) had a right to enjoy for her own use but had 
not received until it had been finally decided by the 
Courts that the adoption of the propositus bv the 
rival claimant was invalid, and that therefore, for 
suits to obtain payment of the legacies under the 
will, time began to run only from the date of the 
decision of the Privy Council. (Sir John Edge.) 
APPA RAO 0. PABTHASABATHT. 87 I.C. 324= 

52 I. A 214-1923 M.W.N. 441 = 
3 Pat.L.R. 208=29 C.W.N. 989 = 23 A.L.J. 261 = 
6 L.S.P.C. 82=48 Had. 312=27 Bom. L.R. 823= 
A.I.R. 1925 P.O. 105=48 M.L.J. 627 (P.G.). 

Burmese Btiddhists—Claim for share by sons 

of first marriage on death of step-mother — Starting 
point is the date of death of step-mother. 

On the death of bis father an orasa son is 
entitled to claim ^ of the property. But if he does 
not exercise that right and his mother does not 
die till more than twelve years after the death of 
his father, he is not barred by the Law of Limita- 
tion from claiming a share of inheritance on the 
death of bis mother. Similarly the failure of the 
plaiutifis to exercise the right to partition on the 
death of their father, does not debar them from 
claimiug an entirely separate right on the 
death of their step-mother who re-married their 
father and had also children of her first marriage. 
{Brotvn, A.J.C^. ilAUIIG LU GALE V. MAENC. 
LU Po. 77 I.C. 53= 4 U.B.R. 140= 

1 Bur. L.J. 267=A.I.R. 1923 Rang. 110. 
“ Payable." 

V, mother of A", after his death brought a suit 
for possession of bis property. Pending the suit 
she died in 1899, but the suit was continued by 
defendants. By her will she had bequeathed her 
certain legacies which were to be paid out of the 
accumulation of the estate. The property was in 
the possession of a Court of Wards and the income 
was accumulating. During the pendency of the 
suit the accumulated income was in 1905 permit- 
ted by the Court to be divided among defendants 
and P, who claimed adversely to F. They all 
undertook that the money would be brought iu if 
the Court so ordered. The suit was decreed in 
favour of V, in 1913. Defendants by the decree 
alone became entitled to the estate. The one-third 
of the income which had been handed over to P. 
was therefore ordered to be refunded to defendants 
in 1915 and was refunded in 1917. The legatees 
within 3 years of this brought a suit against defen- 
dants 3 years of this for the payment of legacies, 
and the defendants contended that the suit was 
time-barred as it was brought after more than 12 
years from 1905. 

Held, the defendants did not receive any money 
which could be considered as available for the 
legacies until 191.5 and. further, as regards that 
part which they received from P and which was to 
satisfy these claims, they did not receive it until 
1917 ; therefore, time under the statutes of limita- 
tion does not begin to run until there are avail- 
able assets. 

Article 123 applies to suits for legacies against 
any person rightly or wrongly in possession of the 

estate under such circumstances that be Is bound 


LIMITATION ACT (1908), Art. 123 — Bulk by 
co-beira. 


to deal with it as the estate of the deceased. 
Article 62 and Art. 120 are not applicable to the 
case. [Sehwabe, C,J., Contts-Tzotter and Kumara- 
swami Sastri, JJ.). ZAillNDAB OF Bhadba* 
CHALAM V. VENKATADBI. 70 I. 0. 689 = 

46 Mad. 190 = 16 M L W. 369= 
1922 M.W.N. 532=31 M.L.T. 221= 
A.I.R. 1922 Mad. 457=43 M.L.J. 486. 


—Art. 123— Suit against co-heirs. 

Article 123 applies to a case of a claim to a. 

share against co-heirs in possession of an estate 
when there was intestacy. But an exception 
should be made in respect of cases where the 
whole body of the heirs agree to enjoy jointly the 
property left by the deceased, without efieoting a 
partition. In snch cases Art. 142 or 144 would 
apply. 

There is nothing to prevent the heirs of Karen 
Christians from taking possession of the estate 
and agreeing to enjoy it in common. Their title 
becomes complete when they take possession of- 
the property, and, when thereafter any of them are 
excluded from enjoyment, the cause of action 
arises on such exclusion and the article applicable 
is Art. 142. {Heald and Chari, JJ.). !ilA NaU THU 
t). Me Shwe MA. 88 I.C. 809=4 Bur. L.J. 76= 

A.I.R. 1925 Rang. 233. 
The appropriate article for suits against co- 
heirs for a share the corpus of an inheritance is 
123. (Praff. J.). MA TOK v. Ma YiN. 

72 I.C. 489 = 3 Rang. 77= A.I.R. 1925 Rang. 228. 

The appropriate article for suits, instituted' 

against co-heirs for a share in the corpus of an 
inheritance is Art. 123. As Burmese Buddhists- 
are not permitted to make'wills, the only ^rtion 
of Art. 123 which can apply to suits relating to- 
their estates is the provision applicable to the dis- 
tributive share of the property of an intestate. 
6 L.B.R. 170, Foil.] 22 Bom.L.R. 1429. Diss. [Heald 
and Lentaigne, JJ.). Maung PO KiN c. MAUNG 
SHWE Bya. 76 I. G. 855=1 Rang. 405= 

A.I.R. 1924 Rang. 155. 
—Art 123— Suit against co-legatee. 

One died in 1910 leaving the whole of his* 

property to his two sons G and B by a will. The 
two legatees lived at peace with each other until 
recently and in the year 1919. G brought a suit 
against his elder brother B, for his share in the 
estate, which he said B had appropriated in its- 


entirety. , ,, 

Held, that Art. 123 applied and that the suit- 
was in time. A.I.R. 1922 Mad. 457. Raf. [Harmson 
and Zafar AH, JJ.). GUBUBARSH SlNGHu.BHAG- 
WAN SINGH. 75 I.C. 934= A.I.R. 1924 Lah. 561. 
—Art. 123— Suit by co-heirs. 

Suit by co-heirs for a share in the corpus of an 

inheritance is governed bp Art. 123 — If property is 
held by one on behalf of all article applicable is 142 


r 144. 

The appropriate article for suits instituted by 
o-heirs for a share in the corpus of an inheritance 
8 Art. 123. but if it can be shown that whoever- 
mlds the property is holding with the consent, 
spress or implied, of all the heirs on behalf or 
hem all, then Art. 142 or 144 would apply. A.I.R. 
924 Rang. 155; A.I.R. 1916 P.C. 145 and A.I.R. 
9-25 Rang. 228. Foil. {Broum,J.). MAONO SHWB 
)N V. MAONG TOK PYU. 106 1. C. 8M= 

5 Rang. 582=A.I.R. 1928 Rang. 6. 
-Where a distributive share in the estate of a. 


eceased is claimed, whether against an Adminis- 
rator or a co.heit, or a person merely in possession 


3701 


OIVIL, OB] 



[NAL AND BBVBNDB 




tlHlTATION lOT (1908), Art. 123 — Tpusfc 
eieated by will. 

the article applicable Is Art. 198. Where oo*heirs 
agree to CD joy the prop<ity left by the deceased 
jointly without effecting a partition, Art. 142 or 
Art. 144 of the Limitation Act will apply. A.I.B. 
1994 Bang. 155 and A.I.B. 1925 Bang. 238, f’oll. 
{Sedd and Chari, JJ.). MQ. SON SHIN v. MQ. 
Maonq. 98 I. C. 314»5 Bar. L. J. 4= 

A.I.B. 1926 Rang. 95. 


—Art. 123— Trast created by will. 

Suit based on trust created by will falls 

under Art. 120 or Art. 123 and not under Limita- 
tion Act, Art. 115. {Shadi Lai, C. J. and Agha 
Eaidar, J.). Mt. Alt Begam «. Ismail Hussain. 

30 P.L.R. 689=A.I.R. 1929 Lab. 831. 

—Art. 124— Applicability. 

The nature of the suit intended to be 
covered by Art. 124 must be a suit filed by a 
plaintiff who claims the office from a person who 
at that time holds the office himself. Where the 
plaintifi has not alleged that the office is now being 
held adversely to him by any other person, the 
suit is only against the trastee of the Devas- 
thanam for the recovery of the emolnmente. 
incidentally it may be for a declaration that his 
title to the office was denied. Article 124, therefore 
does not apply. (Srintunsn Iyengar and Curgenvent 
JJ.). THATHAOHABIAB V. SINGABAOHABIAB. 

109 I 0. 771=A.I.R. 1928 Mad. 377. 
— Art. 125— Hereditary offloe, what Is. 
——Office claimed for first time. 

Where the plaintifi is not a descendant of any of 
the former holders of the office of Rainam before 
the villages were re*gToaped and Is seeking the 
office for the first time, so to speak, not on the 
ground of heredity the suit is not one for seeking 
possession of an hereditary office within the 
meaning of the Explanation to Art. 124. 

The fact that the office will or may become 
hereditary in the hands of the holder if and when 
appointed is not material. (Odgers,!.). (RABNAM 

PooDi) mdniswami Pillai «. Secy, op State. 
09 I.O. 684sA.I.R. 1927 Had. 148=91 M.L.J. 678. 
—8ttcces$ion by nomination of suecsssor is not 
hereditary. 

Whore succession to a religious office is by 
nomination by the holder in office of his successor 
it is not a hereditary encoession by Art. 124. 
Hereditary snooession is succession by the heir to 
the deceased under the law the office must be 
transmitted to the sncoessor according to some 
definite rules of descent which by their own force 
designate the person to snooeed. There need be 
no blood relationship between the deceased and his 
successor but the right of the latter should not 
depend upon the ohoioe of any individnal« 
Therefore the only article applicable to oases of 
succession after nomination is Art. 120, Art. 144 
also is not applicable as the olalm to possession is 
also barred if the olaim to office is barred under 
Art. 120. {Krishnan and Venkatasubba Bao, JJ.). 
PABAMANAND DA8 GOSWAMI V. Raohaebishna 
DAS. 97 I.O. 437=A.I.R. 1926 Had. 1012= 

SI H.Ii.J. 268. 


■ ■' -An hereditary office sabjeot to a temponry 

incumbency by a person not in the direct line of 
aucoessiott Is still an hereditary offloe. (Phifftps 
and Bamesam, JJ.). KABAYANA MUDALIAB v. 
NAGAPPA MUDALIAB. 98 1.0. 928s 

22 H.L.W. 870=R.I.R. 1926 Had. 249. 
llUnatlon. . ^ 

Bbriibay Ek^gdari Act tT . 0 / 1662), $, • 8— 
^Mwi^dgor ^ellin^g ' iHoieiy ' ta moHgagu and oilier 


LIMIT ATIOH lOT (1908), Art.' 125^'Hortghge. 

moiety to toife for alleged considerationr—8ubiegiient 

transfer of her moiety by toife to mertgagei. 

Where a mortgagor sells in reality a moWtyoi 
the properties to the mortgagees for an amount dM 
on the mortgage, and the other moiety is osteusii^ 
ly sold in the name of the wife for an alleged 
consideration , the transaction amounts to a sale of 
an unrecognised portion of a bhagi and if 
BnbBe(^uently after the death of her husband, the 
wife sells her moiety to the mortgagee the subse- 
quent deed of sale oannot be upheld as In 
causing a psst dismembered bhag to be ro-uidted, 
and a snit by reversioner to set aside the above 
alienation is not governed by Arts. 125, 126 and 
141. A.I.B. 1990 Bom. 121; 51 1.0.947; 24 W.B. 
86 (n); 18 Mad. 390 (P.O.); A.I.R.1921 Mad. 2W 
and 57 1,0. 568, Bef. {Marten, O.J, and Pathar, J.). 
Shaneabbhai Dajibhai V. BAl Smv. 

A.I.R. 1980 Bom. 946. 

A proprietor of a house which was mortgag- 
ed by bis predeoesBOt inherited the mortgagee’s 
right also. After his death, his widow allowed 
the property to be redeemed by persons who were 

not reversioners, . 

Seld, that the transaotlon efieoted by the widow 
must be treated as an alienation for the purpose of 
Art. 126. {Shadi Lai, C.J. and JohnsUme, J.h 
KAN8H1 RAM V. MT. OBflT KUAR. Ill I.O. 208= 
29 P.L.R. 684=10 Lah. 237= A.I.R. 1928 Lah. 982. 

—Ark. 123— ColIaslYO mortgage. 

A suit by a reversioner on the allegation that 

the widow executed a sham mortgage to defeatthe 
reversionei'e rights and got the property sold in a 
collusive Suit is governed by Art. 126 of the Limi- 
tation Act and the reversioner need not sue to set 
aside the mortgage. (Spencer, Offg.C.J^. POOCH- 
AMMAL V. BUNDABAUMAL. 80 I.O. 5S4= 

19 M.L.W. 664=34 H.L.T. 281= 
1924 H.W.M. 322= A.I.R. 1824 Had. 617. 

—Art. 126— House. , . 

A widow executed a gift of land and a house 

belonging to her deceased husband to one of her 
daughters. Plaintiff, the other daughter, brought 
the present suit for a deolaration that the gift 
should not aSeot her revetsicnary rights and was 
given a decree both as regards the house and the 
land. The Appellate Oonrt upheld the decree o! 
the First Oonrt in regard to the land but held that 
Art. 125 did not apply as regards the house, 

Held, Art. 125 applies to the suit so fat as it 
relates to the house also. (SeoU-Smifh and Abdul 
Baoof, JJ.)t MT. Amir Begum t>. Mt. Hussain 
B lBl. 2 Lah. 8=A.I.R. 1922 Lah. 9B. 

—Art. 129— Joint tenant. 

-A anit by a pnrohasei from a female heir 
against a prior purchaser from her oo>tenant, to xe- 
oover possession of the property on the ground that 
the sale being without legal necessity waa binding 
during her Ufe-iime only, is barred if not brought 
within twelve years of the death of the latter. 
{Mooherfee and Cuming, JJ ], JaGABANDHU SAH 
V. Habis Ohandba 8il. 76 1.0. 913? 

36 G.L. J. 92= A.I.R. 1922 Oal. A89. 
—Art. 128— Mortgage. 

■ ’Starling point, , , 

Pot the purpose of Art. 125, land must bo ta)(en 
to in olu^e Interest in land. Bulte referred to in 
Art. 125 ' also Inolnde euUs In respei^t of mQrtg^a|eB. 
A mere decree for sale of the tdoitgMed .prdpl^ 
cannqt be ah alienation. In the abaenee ot'^ud, 
limitation atelnat a ' 


from kiie bate, hi .ali 
dliie ‘wHbn tn^plmtlRi 


under Ark, 126 . 00 

. .w 
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LIMITATION ACT (1908), Art. 123 — Remote 
reTersioner. 


guit for declaration as ia referred to In Art. 125 in 
respect of a mortgage is barred, the CJourt oannot 
grant a declaration in respect of the decree obtain* 
ed on the mortgage. {Kotoal. A. J. G.). TOK.A.Bil 
tJ. Lalasao. 63 I.C. 417=18 N.L.R. 42= 


« * .o. « A.l.R. 1922 Nag. 197. 

— Apt. 12S-~R6mote reTersionep. 

Article 125 does not apply to a suit by a re- 
moter^ reversioner than the immediately next 
Mversioner. {tjeave, A. J. C.). Ananai D[N y. 
BAM SAHAI. 83 I. C. 1053 = 27 0. C. 173 = 

, 11 0. L. J. 236= A.l.R. 1924 Oadh 381, 

—Apt. 125— Scope. 

- 'Article 125 applies to every case whore the 
iQiDalG making the alienatioa is a Hindu or a Maho* 
modan and the immediate reversioners, who bring 
the suit, also profess the same fiith. Ic is not 
necessary that the female making the alienation 
should be aotually governed by the Hindu or the 
Mahomedan Law. {S}iadi L'll, C. J. and Ajha 
Haidar, J.). Mt. Nandan y. WAZIB4. 

100 I. C. 84 = 8 Lah. 215 = 23 P.L.R. 341 = 


. , A.l.R. 1927 Lah. 198. 

—Art. 125 — Starting point. 

— -The reversioner of a Hinda widow sued for 
a declaration that a mortgage by the widow and a 
Court sale in execution of a decree on the mort* 
gAgo ware not operative after the death of the widow 
80 as to be binding on the reversioner, 

Held, that limitation ran from the date of the 
mortgage and nob that of the Court sale, 

Held, also that to say that the suit is birred or 
not according as the prayer is for a doolaratlon 
that tho mortgage or sale is not binding is to allow 
a quibble with words. 

Obiter , — But in some cases the widow may do 
something in the course of the suit itself, whereby 
it may be possible to say the decree only amounted 
to an alienation and not the previous mortgage. 
(Ramesam and Odgers. JJ.). KAMAKSHI AMMAL y. 
POOCHAmmal. 88 I. C. 578 = 21 M.L.W. 277 = 

A.l.R 1923 Had. 567. 
Oift made in pursuance of will. 

A suit by the reversioner for a declaration that 
the gift made by the widow is not binding on him 
is not barred, merely because he does not sue to 
have an alleged will declared to be void and the 
time runs from the date of the gift and not of the 
will, according to directions in whioh, it is alleged 
the gift is made. {Broadway and Brasher, JJ.), 
OHHAJJU MAE. V. KuNDAL MAL. 70 LO. 833= 

A.l.R. 1923 Lah. 33. 
—Art. 123— SacoesBlve tpansfers. 

Three Hindu sisters had inherited the pro- 
perty of their father as daughters; they sold the 
property to one of themselves on the footing that 
what was conveyed to the vendee was the absolute 
right of the vendors. The vendee subsequently 
sold the property to a stranger. A reversioner of 
the deceased male owner brought a suit for a 
declaration that tho last sale was not binding on 
him, 

Held, that Art. 125 applied and that the suit if 
brought more than 12 years after the first sale, was 
barred by limitation. {Venkatasubba Rao, J.), 
VENKATA8UBBAYYA 0. SaBBAMANIAM. 

66 I. 0. 1016= A.l.R. 1925 Had. 941. 


—Art. 126— ' Alienation.' 

^“Alienation” in Art. 126 includes a mort- 
gage as well as a sale. (Daniels and Lyle, A. J. Cs.). 
Ohokhbn SINGH y. HABDEO Singh. 61:1. 0. 757= 
8 0 L.J. 667 = 24 O.Q. 330=A.LR. 1921 Oadh 196. 


LIHITATION AOT (1908), Art. 128^Scope. 

— Art. 126 — Alienee not In possession. 

— ■■Article 126 contemplates the case ofan aliena- 
tion where the alienee has taken possession of the 
property, because limitation only runs from the 
date when the alienee so takas possession. It U 
only when such possession has been taken that any 
cause of action accrues to the plaintiff, so far as 
Art. 126 is concerned. Son’s knowledge of aliena- 
tion by his father ordinarily arises when he sees 
the alienee in possession; in ease whore the alienee 
never gets possession, no limitation can arise 
under Art. 126; and in suoh oases the only right of 
the son will be to obtain a deolaration that the 
deed is invalid and the limitation ptosoribei by 
suoh a suit is that of six years under Art. 120. 
A.l.R. 1925 P.C. 33; A.l.R. 1927 All. 702 and 
41 Mad. 650, Rel. on. (Fawcett, Ag, 0. J. andMirza, 
J,). CBINKAMAN y. BHAGVAN. 113 I.C. 378= 
30 Bom. L.R. 1033 = A.l.R. 1928 Bom. 383. 

—Article 126 ia based upon the prlnolplethat 
a son’s knowledge of alienation by his father 
ordinarily arises when he sees the alienee in pos- 
session. In oases where the alienee never gets pos- 
session no limitation can arise under Art. T26. In 
suoh oases, tho right of the son will amount merely 
to obtaining a deolaration that the deed is invalid. 
The limitation prescribed for such a suit is under 
Art. 120. 41 Mad. 650, Rel. on (Ashworth and Iqbal 
Ahmad, JJ.). BlNDESHI UPADHTA y. SiTAD 

Upadhya. 108 I. C. 377 = 25 A. L.J. 734= 

A.l.R. 1927 All. 702. 
— Art. 126— Annulment of sale. 

Where the plaintiff sued for the annulment 

of the sale by his father and in fact obtained a 
decree for annulment. Ait. 126 applies, and the 
period of limitation is 12 years. The fact that the 
plaintiff was not given a decree for possession as 
well as for annulment of the sale does not make 
Art. 126 inapplicable. (Hariir.eau and Brasher, 
JJ.). Gokha Ram ». Sham Lao. 77 1.0.174= 

3 Lah. 426= A.l.R. 1923 Lah. 268. 
— Art. 126— Applicability. 

Article 126 applies also to a suit when the 
alienation was made by the father in conjunction 
with an nude. (King, J.). DBONANDAN SlNGH o. 
MISSAFIB SINGH. 97 I.C. 531 = A I.R. 1927 All. 54. 
—Art. 126— Cause of aotlOQ. 

-Obiter, When cause of action for a suit of the 
nature contemplated by Art. 126. arises in favour 
of oectain persous, the fact that some of them ate 
minors does not affect the question of limitation 
and the minors oan only take advantage of the 
same cau^e of action. (Wazir Hasan, A.J.O.). Mt. 
Kaniz Pizza Bibi v. Dataoien. 90 I.0. 18i= 

2 O.W.N. 630= A. I. R. 1925 Oadh 678. 
—Art. 126— Pupohase by uaufraotuary mortgage. 

'Where an usufructuary mortgagee of joint 
family property, subsequently purobases the same 
ho takes possession as full proprietor from the date 
of the sale and he no longer remains a mortgagee 
in possession. A suit, therefore, under Art. 126 
must be instituted within 12 years from the date 
of sale. 32Cal. 296 (P.0.).i)tsf. (Stuart, O.J. and 
Hanavutly, J.). KAILASH SINGH v. BALBHADDAB 
Singh. 112 I.C. 131 (Oadh). 

—Art. 126— Scope. 

""■The language of Art. 91 is almost identical 
with the description of a suit contemplated by 
Art. 126 and though the objectives of the suits 
speolfied In these Articles are different, the nature 
of the relief is the same. (Wasir Hasan, A.J.C-h 
Mt. Kaniz Pizza Bibi v. Datadin. 901.0. 164= 

2 O.W.N. 660=A.I.R. 1925 Oadh 678* 
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JtilK^TATION AOT (190B), Art. 126-^Soope. 

» -Article 126 applies being a speoial article to 
ja suit by son to set aside alienation by lather. On 
the expiry of 12 years from the date on which the 
alienee took possession of the property, the right 
salt becomes extingoiehed 64 I-C. 151, Foil, 
ikuherji, J.). SANKaT Naeayan v. Ram BHABOS. 

79 I.C. 10t0=9 L.R.A. CIy. 423=! 

A. I. R. 1924 All. 677. 
~Art. 126— Separate property. 

-Where the grandfather devised property to 
1 i1b son and grandson not jointly but exclusively 
to each separately, the property acquired by the 
son an^ the grandson is not ancestral property and 
an alienation by the son of the grandson’s pro* 
petty is not governed by Art. 126. {Wallace and 
Thiruvenkatachariar, JJ.). Ramaswami v. Q0VI?I- 
DAMMAIi. 118 LG. 481-29 H.L.W. 169s 

1929 H.V.N. 124-A.l.R. 1929 Mad. 313 = 

56 M.L.J. 332. 

•Where property which bolongs to a minor 
exclusively is sold by his father as guardian and 
the minor after attaining majority sues to recover 
Ihe property, Art. 44 applies to the suit. The mere 
'fact that the father joins in the execution of the 
4eed in his personal capacity and also his brother 
does likewise in order to remove the apprehensions 
<c.f the vendee does not tske away the case from 
Act. 44. (Wapier and iTfishnun, //.). ArumuGAM 
PILLAI t>. PANAYADIAN AMBALAM. 62 I.G. 630= 

13 H. L.V. 416=1921 H.W.H. 255= 
A.I.R. 1321 Had. 425=40 M.L.J. 478. 
—Art. 126— Son born after transfer. 

A son born after an alienation gets no new 

cause of action on his birth and no rights under 
S. 6. Nor can he confer any benefit under 8. 7 to 
Lie elder brothers. (Dalai and Warir Hasan, 
A.j.Cs.). Ranodip Singh o. Rameshab Pbasad. 

66 I. 0. 938= 9 0. L. J. 43= A.l.B. 1923 Oadb 82. 

■ '—Where, In oase of an alienation within 
Art. 126, some of the sons of a Hindu alienor were in 
ezisteuoe at the time of the alienation and some 
were born subsequently, the after bora sous do 
not acquire a fresh cause of action on their birth 
to challenge the alienation. (Daniels and Lyle, 
A.J. Ce.). Choebey Singh v. Hubdbo Singh. 

64 1.O. 787=24 O.G. 330 = 8 O L.J. 637= 

A.I.R. 1921 Oadbl96. 

^Art. 126 -Starting point 

-Ouster from the actual enjoyment of the 
property is the starting point for limitation under 
Art. 126. (Daniels, A. J. C.). OUDH Bbhabi Lal 
«. DAl^ SlNQH. 79 1.Q. 666= 10 O.L.J. 404= 

A.I.R. 1924 Oudb 208. 
—Art. 128— Suit for possession and not rodemp- 
tion. 

— '—A redemption suit is one in which the plain* 
tiS, accepting the position cl mortgagor or of a per* 
aon interested la the equity of redemptiou, asks 
for possession In aooordanoe with the terms of the 
mortgage on payment of the amount due under it. 
fint where the plalntiSi the sons of a Hindu do not 
admit the validity of the mortgage and aek for 
possesBlon, not in aooordanoe with but contrary to 
Its terms, the salt is not a redemption suit but one 
of a kind based on the rule of Hindu law that the 
manager of a joint family is not entitled to 
alienate joint family property ezoept for cer- 
tain necessary parposes, and if he does so his aot is 
not binding on ths oo parceners whose interests 
ate afieoted. (Dxnials and Lyle, A. /. Os.). Ohoe* 
BH7 SlMGH o. Habdbo Singh. 61 1.0.787= 

24 0.0. 830=8 O.L.J. 887= 
r . . A.l.R* 1981 Ondh 196. 


LIMITATION ACT (1908). Aft. 127 — KYldeBCa 
of exclusion. 

—Art. 126— Salt for redemption. 

. —A suit for redemption by the sueviviog mem- 
bers of a j nut Hindu family is aot one to set 
aside au alienation within Art. 126, its object 
being to obtain relief under the alienutloa and not 
in spite of it. The allegation that a term embo- 
died in the deed of mortgage was ultra vires of the 
moitgegor,— the manager of the joint family— wilt 
not change the character of the enlt. (Wooir 
Hasan, A. J. C.). MT. KANIZ FlZZA BIBI «. 
DATADIN. 90 I.G. 184=2 O.W.M. 630= 

A.I.R. 1928 Oadh678. 

—Art. 127— ‘ Bzoloaion.’ 

There is no definition of the word “exolu* 

sion,” in the Limitation Aot and the question 
whether a person has been excluded from joint 
family, must depend upon the facts of the partiou* 
lat case. An intention to exclude is an essential 
element. It is necessary therefore, for the Oouit 
to be satisfied that there was an intention on 
part of those in control and possession of the joint 
family property to exclude the person and Uiat ex- 
clusion was to his knowledge. 

Member of joint family going to live with his 
maternal uncle voluntarily with consent of eldest 
male member— Mete fact that joint family did not 
subscribe towards the maintenance, education or 
marriage held not sufficient to prove intention to 
exolnde. (Sir Lancelot Sanderson.) BADHOBA 
BALOBA VAOHA V. ABUBAO BHAOWANT RAO. 

116 1.0. 1=33 O.W.N. 1006= 
31 Bom. L.R. 1030=80 O.L J. 133= 
1929 A.L.J. 1031=30 M.L.W. 814= 

6 0. W. N. 786=56 LA. 310=53 Bom. 699= 
1929 H.W.N. 832=A.1.R. 1929 P.O. 231= 

87 H.L.J. 287 (P.O.) 
—Art. 127— EYldenoe of exclusion. 

Mutation proceeding is not a judioiftl pro* 

oeeding and does not decide title and Is no evidenoe 
of exolusioD from property, (Lord ^fkin^on.) HlR* 

NAM Singh v. Rudba Pabtab Nabain Singh. 

98 I.0, 1013=1 Luck. 389=29 0.0. 316= 
S3 LA, 220=48 All. 529=25 A.L.J. 28= 
28 Bom. L. R. 1409=44 O.L.J. 330= 
28 HX.W. 1 = 3 O.V.N. 623=1928 H.tf.M. 716= 
13 H.L.T. 81 = A. I.R. 1926 P.O. 100= 

61 H.L.J. 636 (P.O.). 

—Where the members have been, for oonve* 
nlenoe of management, living at difierent places and 
managing the property at each partioular place, 
there is no exolusion or ouster of one member, so 
as to disentitle him to his share of the other por* 
tions, however long their enjoyment by others. A 
suit for his share is governed by Art. 127 of the 
Limitation Aot. (Broadway and Zafar AH, J/.). 
Bhcgwan Das v. Mt. Pabbati. 72 I. 0. 142= 
89 P.V.R. 1923= A. I. R. 1923 Lah. 869. 

■If exolusion means mere physical exolo^on 
the receipt of maintenauoe and holding of land out 
of the estate must prevent its being held that 
there was exolualon. But in “exolusion’* under 
Art. 127 of the Aot, just as in ''possession" there 
is a mental as well as a physloal element. Legal 
or jncidioal exclusion from an estate by one oo* 
owner of his oo ownexa is oonsUtent with their 
physloal admission to it. For auoh mere physloal 
admission to put an end to ezolusloa it must be 
possible to infer that it was aoootnpanled by an 
intention to abandon the position of a right to ex* 
olude. No. doubt such Intention will be inferred 
where no legal title to exolnde la proved to hm 
been set np and maintained, beoanae themUnlr 
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LIMITiTIOH iOT (1908). Irt 127 - Maho- 
medans. 

ways a presumption in favour of rightful entry and 
retention. Such presumption is, however, rebut* 
tawe. No presumption against indivisibility of 
possession or title can arise by reason of joint 
nving, [Ashworth, J.C. and Simpson, A.J.C.), 
Thakur Rddra Pratap Narayan Singh v. 
thakur Nibmani Prasad Singh. 74 l.c. 225=5 

9 O.L.J. 552= A. I. R. 1923 Ondh 61. 

— Art. 127— Hahoroedans. 

* Article 127 does not apply to undivided 

property of a family governed by Mahomedan Law 
and not proved to have adopted as a custom the 

Hindu Law of the joint family. 2 8. D. 582. Dias. 

/row; 41 Bom. 588 (P.B.) ; 13 All. 282 (P.B.) ; 
16 Mad. 61 (P.B.); 22 Cal. 954, Foil-, 38 Bom. 449; 
(1885) P.J. 170; 14 Bom. 70 ; 16 Bom. 186 and 
33 Bom. 719, Bef, [Kincaid, J.C. and Raymond, 
A.J.C.). MT. BHAGHARI u. MT. KHATMAL. 

80 I.C. 118 = 16 S.L R. 25 = A.I.R. 1921 Sind 177. 
“Art* 127“MiDor co^poroener* 

' A suit by a member to enforce a right to 
share in joint family property is not barred if 
brought within 12 years of his attaining majority. 
At the most it can be held that he became aware 
of his exolusion from the date of his attaining 
majority. [Banerji and King, JJ.). Niranjan 

Prasad 0. Behari lal. 116 1.0.849= 

1929 A.L.J. 324=A.I.R. 1929 All. 302. 
—Art. 127— Sale by oo-parcener. 

■ ^ Where some of the co-parceners sell the joint 

family property and put the vendees in possession 
and the surviving co-parcener brings a suit for 
possession of the alienated property, A^t. 144 and 
not 127 applies. It is not necessary under Art, 144 
to prove the exact date when plaintiff became 
aware that he bad been excluded from a right to 
share in the joint property. The date of limitation 
beginning to run against the plaintiff must be 
taken as starting from the date when the vendors 
ceased to cultivate the property that they had 
alienated. [Spencer and Ramesam, JJ.). LiNGA 
MDNISAMI REDDI V. P. S. GOVINDASWAMI 
Naioken. 70 I. C. 317 = 13 M.L.W. 294 = 

A.I.R. 1922 Uad. 369=42 M.L.J. 364. 
—Art. 127— Scope. 

■ -Article 127 presupposes the existence of a 
joint family and the exclusion of a co-parcener 
from his joint family property. 15 O.C. Ill and 
24 Cal. 309, Foil. [Sulaiman and Lindsay, JJ.). 
Hurkesh Singh v. Mt. Hardbvi. 102 I.C. 66= 

49 All. 763 = 23 A. L. J. 413 = 
A.I.R. 1927 All. 434. 

—Art. 127— Starting point. 

Although time cannot run against a claim 

to partition joint family estate unless there has 
been definite exclusion, yet the fact that when a 
co-parcener’s right to mortgage was challenged 14 
years prior to suit and be took no steps, strongly 
suggests that at that time when evidence might 
have been more readily available he had no great 
faith in the value of his claim. [Lord Buckmaster.) 
Annamalai Chetty u. Sudramantan Chetty. 
113 1.0 897=49 C.L.J. 93= 1929 M.W.N. 39= 
29 M.L.W. 91 = 6 O.W.N. 104=1929 A.L.J. 9 = 
31 Bom. L. R. 280 = 33 C. W. N- 435= 
lOP.L.T. 283= A.I.R. 1929 P C. 1 = 

56 M.L.J. 433 (P.O.). 
—Art. 127— Salt after partition. 

■ In 1910 A and his four sons made a partition 

of joint family property. In 1911 and 1918, A made 
two gifts of certain of his properties. A suit was 
filed in 1922 by the sons of A for a declaration that 


LIMITATION ACT (1908), Art. 128-Agroemeiitv 

the properties allotted to A at the partition should 
go after his lifetime to his sons and that the 
deeds of gift were invalid, 

Held, as the property was not joint family pro- 
perty, Art. 120, Limitation Act, applied instead of 
Art. 127. A.I.R. 1924 P.C. 150; A.I.R. 1916 P.O. 
104 and 15 Bom. 135, Rel on.-, 13 All. 282; 23 Bom. 
137 (F.B.) ; 41 Bom. 588; A.I.R. 1922 Mad. 150 
(F.B.); 43 Mad. 288 and A.I.R. 1924 Bom. 31, Bef. 
[Patkar and Wild, JJ ). KBI8HNAJI ANNAJEB 
BDLTE V. ANNAJEE DHONDAJEB BULTB. 

124 1.0 773=84 Bom. 4= 
31 Bom.L.R.1240=A.I.R. 1930 Bom. 61. 
Onus. 

^ In a suit by a Hindu for a declaration of his 
title to a one half share in certain property, it was 
common ground between the parties that there was 
no joint family on the date of the suit. It was also 
admitted by both parties that for the last eight or 
nine years they had been living and messing, 
separately, According to the plaintiff every joint 
family property had been divided between them 
except the property in dispute. Bar of limitation 
was pleaded in defence. 

Held, that the onus lay on the plaintiff to prova 
the point of time at which the status of the joint 
family broke and that the alleged partition by 
which his one half-share to the property was de- 
termined did take place within twelve years Im- 
mediately preceding the institution of the suit. 
A.I.R. 1925 P. 0. 132 and A.I.R. 1926 All. 453, 
Expl. a,nd Rel. on. [Waeir Hasan and-Rasa, JJ.),. 
SARJOO PARSHAD V. DEO -DAT LAL. 

1051.0. 410=4 O.W.N. 958= A.I.R. 1927 Ondh 499. 

Where certain money bonds remained joint 

property even after the partition in a Hindu joint 
family and one of them was realised by the defen- 
dants who were some of the separated members, 
five years before the plaintiffs, the other members 
filed a suit for their share of the money realised, 
Held, that Art. 62 and not Art. 127 applied as 
the latter does not apply to a family which haa 
separated prior to the suit and that the suit was 
barred by limitation. [Konhaiya Lai, J.). Bhag- 
WAN DAS t>. SUKHDEO KORIB. 73 I.C. 933 = 

A.I.R. 1924 All. 812. 


A suit for the recovery of money realised by 

one member of the family to the exolusion of an* 
other is not governed after separation or partition 
by Art. 127. The realization in this case had been 
made while the family was till joint. The suit 
ought therefore to have been brought within three 
years from the date of separation or partition. 
[Kanhaiya Lal,J.). Jagat Stngh t). Aohaibab 
Singh. 77 I.C. 697=28 0.0. 191= 

A.I.R. 1922 Oadh 18. 


—Art 127— Tenants-in-common. 

A suit for partition by the heir of one tenant- 

in-common against the heir oflthe other tenant-in- 
common is governed by Art. 144 and not by Art. 12T 
of the Limitation Act. If on the death of one of 
tenants-in-oommon his heir obtains exclusive 
possession of the whole property asserting an 
absolute and exclusive title in the deceased, the 
possession of the heir Is adverse to surviving ten- 
ants-in-common, [Wallis, C. J. and Sadaswa 
Aiyar,.T.). RAJAKEESABA VBNKATAPPAYYA v. 

RAJA NAY ANi Venkata Ranga Rao. 

59 I. 0. 978=43 Mad. 288=38 M.L.J. !«• 


—Art. 128— Agreement. ^ _ 

A suit for arrears of maintenance by a widow 

against her husband’s brother, fixed by a mut^ 
agreement is allowed only for the arrears of three» 
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lilHITATIOH ACT (1908). Apt. 128— Scope. 

yeaiB. (Prideaux, A. J. C.). BHONAJEB v. MT. 
8 ABA6WATI. 75 1.0. SSS^A.I.R. 1924 Nag. 176. 

—Apt. 128— Scope. 

a joiot family, a widow is entitled to 

claim arieais of maintenance even for 8 years and 
the Court will not disallow the claim, unless 
abandonment or waiver Is expressed or can be im« 
plied from the oiioumstanoes. (Phillips, Offg, C.J. 
and Beilly, J). Y. Kbishnauachabiab v. 
CHELIjAmual. 107 I.O. 6413&.I.R. 1928 Had. 561. 
—Aft. 129— Land In lien of maintenance. 

——A suit by a junior member of a family gov. 
erned by rule of primogeniture for a plot of land 
in lieu of maintenance on the strength of family 
onetom is governed either by Art. 120 or 144, the 
choice between the two provisions of law depend* 
ing open the question whether the suit is treated 
as one for declaration or for possession. Therefore 
when on the evidence it Is proved that the defen- 
dant has been giving grain to the plaintiffs by way 
.of maintenanoe and that the allowance was stopped 
two years before the suit, the suit is olearly in 
time. 

Articles 129 and 131 do not apply to such a case 
as Art. 129 is restricted in its operation to a suit 
for maintenance in which the right is based on 
Hindu Law and not upon custom and Art. 131 is 
confined to a suit in which the plaintiff seeks sim- 
ply to establish his right to maintenance and does 
not ask for a oonaequential relief. 88 P.H. 1906, 
Foil. iShadi Lal.C.J. and Hilion, J.). PARSHOTAM 
SlNQH V. BALWANT SINOH. 121 I.O. 428s 

llLah 9g=sA.I.R. 1929 Lah. 872. 
—Apt. 129— Starting point. 

The cause of action for maintenance accrues 

from time to time according to the want and exi- 
gencies of the person entitled. 3 Bom. 415 (P. C.); 
29 Cal. 557, Foil. Even where suit is barred, the 
right is not extinguished and a defence of a right 
to maintenance can prevail. {MooJeerjee and CAoft- 
ner.jj.). Qopal Chandra Pal v. Kadambini 
Dasi. 73 I.O. 283==A.I.R. 1024 Cal. 364. 

—Art. 130— RoBumptioD of life Jaglr. 

" ^ Under Art. 180 a suit for the resumption of 
a life jagir must be brought within twelve years of 
the death of the grantee. (Dawson ‘Miller, C.J. and 
B. K. Mullick, J.). Mabadeo Abbam Pbasad 
Sabi v. Mt. Jagatbaj eueb. 71 I.O. 929« 

A.I.R. 1924 Pat. 298. 
—Art 130— Salt for aBBeisroent. 

If the tenant is in adverse possession of the 
absolute interest for over twelve years, the land- 
lord’a tight is completely extinguished. If the 
tenant is in adverse possession for suoh a period 
in respect only of a limited interest as tenant, 
then whatever may be the effect of It on the ques- 
tion of the landlord’s right to khas possession a 
claim for assessment of rent will not be barred 
unless as provided for in Art. 130 or Art. 181. 
(Suhrawardy and Muherji, JJ,). Devbndra 
KABAYAN V. JHUMDB PbAUANIE. 95 1.0. 622= 

43 O.L.J. 387= A.I.R. 1926 Oal. 883. 

Suita for assesBrnent of rent-free lands are 
governed by Art. 180 and have to be Instituted 
within twelve years from the time when the right 
to aasess the land first arises and this right may 
arise upon a distinct notice of the tenant's claim to 
hold it rent-free. (Suhrawardy and Muherji, //.) 

dbtendba nabayak o. Jhumub Pbamanik. 

98 I.O. 629^43 O.L.J. 387= A.I.R. 1926 Oal. 883. 
’ . I . A rtlole 180 ,oan have no application unless 
and until the land is found to be rent free • the 
f inerenon-nayment of cent foe a period does not* 


LIMITATION ACT (1908),. Aft. 181— Deihmukhl 

rights. 

the landlord's right to have the rent assessed and 
to recover the rent from his tenant. The right to 
levy asBessment upon rent free lands is governed 
by Art. 130 and is oonsequently extinguished under 
S. 28, if DO suit to enforce the right is insti- 
tuted within the time allowed. On the other hand' 
under Art. 131, the rightto levy assessment would^ 
as recurring right, accrue when there has been a. 
demand and refusal, only In those cases where 
the relationship of landlord and tenant or land- 
lord and occupant had ever existed. Once that' 
right is established then the non-payznent of rent 
or asseBBment would not be sufficient to enable the- 
tenant to begin to set up a title by adverse posses- 
sion. There must be some overt aot suoh as et- 
refusal to pay the rent or assessment before the 
time begine to run. This is in harmony with the 
view that where a tenant claimed land rent free to^ 
the knowledge of the plaintiff and no suit for 
resumption or assessment was brought till after 
the expiry of 12 years ; the suit was bsrted by 
limitation under Art. 180. (Mocker jee and Chotenar, 
JJ.). ASBAB BABOAB V. BAMESH OHANDBA 
HAITBA. 72 I.O. 329=38 O.L.J. 207= 

A.I.R. 1923 Oai. 392. 

A right to levy asseesment on rent free land is- 

goveined by Art. ISO and under S. 28 is extinguish- 
ed if no suit to enforce the right is brought within 
the time. B Cb\. 9i9, Foil. (Shah and Crump, JJ,)» 

Boebabam govind o. Tbimbbsbao RAUOBAN^ 
DBA. 61 1. 0. 40= 45 Bom. 694= 

23 Rom. L.R. 314= A.I.R. 1621 Bom. 303. 

—Art. 131— Applicability. 

^Where the relation of landlord and tenant or 

superior holder and occupant is not established, 
the article does not apply. A suit to recover 
assessment by Jnamdar who claims to have pur- 
chased his rights is not governed by Art. 181.. 
(MacUod, C. J. and Fawcett, J ). BHIMABAI PAD* 
APPA O. SWAUIBAO BHBINIVAS. 60 I.O. 892= 

45 Bom. 638=23 Bom. L.R. 100= 
A.I.R. 1921 Bom. 176. 
—Art. 131— AsieiBment of rent. 

- ' ■' • J eniflf of right. 

‘ If an Inamdar continues to receive par annum' 
certain fixed rent from his tenants for a particular 
survey number and has made no demand fox the 
actual assessment in excess of amount which tha 
tenants have to pay, that fact would not debar him 
from claiming assessment if he chose to do so, but 
once he claims assessment and the right to claim 
assessment is denied by the tenant limitation, 
begins to run against the Inamdar, and the fact 
that a fresh survey rate is introduoed subsequently 
would not oreste a new right in the inamdar to re- 
cover that paxtionlax rate of assessment fxom the- 
tenant. (MaeUod, C. and Coyajee, J,). 8hri 
Bala Mahabaj v. Sakhabam. 96 I.O. 851= 
28 Bom. L.R. 63S=A.I.R. 1926 Bom. 348. 
Demand and refusal. 

A suit to eatablish^a right to assessment of renh 
is governed by Art. 131. Limitation under the 
article does not run until there has been a proper 
demand and a refusal, and mere exolusion from, 
enjoyment does not cause time to run unless there 
has been refusal as a result of a demand properly 
made. (•Suhrotoordy and Mtikerji, JJ,). DBVBHDBA. 
NABAYAN V. JHUMUB PBAMANIS, 95 I.O. 622= 

, . ^ 387= A.I.R. 1926 Oal. 883. 

—Art 131— Deahmukhl vighta. 

. Xhe light to reoelve a oextain amounk for 
Deahmukhi ia ii . i^vilng right and, thneho^^ 
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LIMITATION ACT (1908), Art. 131— Enhance- 
ment of rent. 

Art. 131 will apply to such a case. {Ohulam 
Mohiuddin, J.). Nazar Adi v. Akaji. 

109I.C. 85=11 N L J. 62. 
—Art. 131— Enhancement of rent. 

“ ^A claim to enhance rent is a recurring cause 
of action and limitation runs from date of refusal. 
A suit for enhancement brought more than sis 
years after the date of the final publication of the 
Record of Rights, in which the defendants are 
entered as raiyats at fixed rates, is not barred by 
limitation, as such Record-of-Rights does not 
•create or extinguish any rights. Article 120 does not 
apply but Art. 131 governs the case. 1 P.L.J. 73; 
11 O.W.N. 48. Disl.\ 2 P. L. J. 124, Foil. [Bucknill, 
V.). Sheopratap Ddbey «. Sheogulam lad. 

72 I.C. 78i = A.I.R. 1924 Pat. 193. 
— Art. 131— Maintenance. 

* A suit by a junior member of a family gov- 

erned by rule of primogeniture for a plot of land in 
lieu of maintenance ou the strength of family cus- 
tom is governed either by Art, 120 or 144. 

Articles 129 and 131 do not apply to such a case 
as Art. 129 is restricted in its operation to a suit 
for maintenance in which the right is based on 
Hindu Law and not upon custom and Art. 131 is 
confined to a suit in which the plaintifi seeks sim- 
ply to establish his right to maintenanoa and does 
not ask for a consequential relief. 83 P.R. 1006, 
Foil. (Shadi Lal, C.J. and Hilton, J.]. PARSHO* 
TAM Singh v. badwant Singh. 121 1. C. 428= 

11 Lah. 99=A l.R. 1929 Lah. 872, 

Recurring right—Right to maintenance and a 

right to recover maintenance — Distinction. 

A right of maintenance is a right which accrues 
on the happening of a certain event and is not a 
recurring right but a constant right till the 
happening cf some other event which determines 
it. No doubt the tight to recover maintenance is 
a recurring right unless maintenance is fixed by 
the parties at one consolidated sum, but there is 
a great difference between a suit to establish 
maintenance and a suit to recover arrears of main- 
tenance, and even if it be held that Art. 131 would 
igovern a suit to establish a right of maintenance, 
it cannot be held applicable to a suit to recover 
arrears of maintenance. (Cfteuis and Le Rossignol, 
JJ.). CHARANJIT SINGH V. AMIR ADI. 

64 I.C. 892=2 Lah. 243= A. I. R. 1921 Lah. 121. 

—Art. 132. 

Applicability. 

Default clause In mortgage. 

Interest. 

Loan in kind. 

Malikana. 

Redemption salt. 

Security and Indemnity bonds. 

Starting point. 

Subrogation. 

Suit for contribution. 

Taxes on property. 

Third party paying mortgage. 

Usofractuary mortgage. 

Misoellaneous. 

— Art. 132— Applicability. 

Hypothecation lien. 

Article 132 is the article applicable to^ a relief 
-asking for enforoomenb of a hypothecation lien. 
'{Boys and Kendall, JJ.). KadDU t>. RAM Das. 

107 I.C. 679 = 28 A.L.J. 58=A-I.R. 1929 All, 121. 

Personal covenant. 

Where upon a sale of the mortgaged pro- 
perty under a mortgage-deoree obtained in a suit 


LIMITATION ACT(1908),Apt.l32-ApplicabIlIty. 

on a registered mortgage deed there is a deficiency 
the period of limitation to recover the same under 
a personal oovenaot in the said deed is six years 
under Art. 116. 26 All. 138 and 81 All. 464, 

Not foil ; 7 All. 502 (P C.) and A. l.R. 1926 P.C. 56, 
Uisf. {Case-law comidered.) (Coutts- Trotter, C. J. 
Kumaraswami Sastri and Walsh, JJ.). R. RATNA- 
SABAPATHY CHETTIAR V. V. DBVASIQAMANY 
Pildai. 116 I. C. 817=29 M.L.W. 143= 

52 Mad. 105 = A.1.R. 1929 Mad. 53= 

56 H.L.J. 10 (F.B.). 

Dower debt. 

Execution of a deed which stipulates payment of 
dowry on demand and secures Us payment by a 
mortgage of Immovable property — Such exicutlon 
converts a dower debt into a mortg)»g6 debt— Six 
years' rule applies to a suit on such deed after its 
registration. {Iqbal Ahmad, J.). Ut. KUBSA 

Begam V. pazad Husain. 99 1 0. 553= 

A.I.R. 1927 All. 288. 

—Purchaser of mortgaged property changing 
the form of the property— Liability of properly in its 
changed form. 

Even if the purchaser of the mortgaged property 
palled down the house and utilized the materials 
for other building or otherwise dealt with them 
they cannot escape their liability as vendees of the 
mortgaged property. The mere fact that mortgag- 
ed property exists in different shape from that in 
which it was at the time of mortgage would not 
extinguish the mortgagee's right egaiust the pro- 
perty in its converted state and if the person who 
has converted it has appropriated it to his own 
uses either in the shape of money or in the shape 
of materials he would still be liable asa mortgagor 
and the period of limitation in such cases is the 
usual period of limitation applicable to the case of 
a mortgage. {Devadoss, J.). PUNNAYYA v, CHIDA- 
KADAFUDI VBNK.ATAPPA R.AO. 9l I. 0. 751- 

A.I.R. 1926 Mad. 343. 


Charge. 

The mere fact that the charge does not come 

rithin the meaning of 3. 100 of the Transfer of 
»ropetty Act does not necessarily imply that it is 
Lot a charge within the meaning of Art. IdJ. 
2 Mad. 114 and 43 Mad 736, Expl. {Phillxps,J.)» 
TAGADA KOTTAYYA V. KOGANTI KO'^APPA. 

90 I.C. 551 = 1925 M.W-N. 722 = 23 M. ^ 

A.l R. 1926 Mad. 141 = 49 M.L.J. H". 
.pro'note— Subsequent hypothecation. 


If a pro-note is first passed for a certain debt and 
ibscquently immovable property is hypothecated 
.r the same debt, the proper article governing the 

iirlod of limitation for a suit to recover the loan 

Art 13-2, and though, the creditor s 
iforoing the personal obligation of the 
, 3 pect of the loan is barred, the debt 
lished thereby, if the remedy for enforoiBg th^ 
large on immovable property s'l^s^sts (ITnnr 
I r \ BEHARi Lad v. Lada dbni 
■fnSn. 79 I.O. 942=97 0 0. 968= 


Purchase-money. nnr- 

Suit to enforce etatutory ^“7 

aee-money ehoold be brought w'“*'“>^ 7 ears ot 

i Bale unless parties have by proper 
any expressed their luteutiou ‘o 
riod. (Dseaiess, J.). AOTHINABATANA AITAB 
KBISHNASWAMY AIYAB. 87 * 

20 M.L.W. 484=192* 1I.WJI. 739- 

A.I.R. 192« Mad. 884. 

When in a suit by a mortgagee a defendant 


— Wnen in » 8un» ujr » 

Ima adverse possesaion against the mortgage y 
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LIMITATIOH act (1908), Art. 132 — App!lcabi- 

my. 

yickue o{ a title acquired after the date of the 
mortgage Art. 132 ie applicable as against him and 
not Art.120 nor Art. I3i. 36 All. 567, Foil. {Dalai 
and Simpson. A.J.Cs.). Galstauj? t), MIBZA ABID 
Hussain. 73 I.C. 428= 10 0 L, !. 263= 

A.I.R. 1924 0udbl9. 


Compensation to vendee. 

Article 132 is restricted to oases in whioh 
payment or compensation is sought to bo enf'^roed 
out of the property on whioh it is charged, and not 
where the piaintiS is only seeking a personal 
remedy. Thus where the Yendee was to reoeive 
compensation from the vendor if on partition less 
area fell to the share of the vendor, a suit by the 
vendee is not governed by Art. 132, {Hartinean 
and Brasher, JJ.). Rusanh Din v. Hassan DIN. 

72 I.Q. 897= A. I. R- 1923 Lah. 23. 

iforf( 7 <i 5 e security converted into money. 

Where property which represented theseon- 
rlty for a mortgage hag been converted into money 
the article applicable to a suit upon the mortgage 
is Art. 182 under which the pUintifi hag 12 years 
to follow up the proceeds in the hands of the defen- 
dants. 33 Cal. 92, Poll. {Sehwabe. C. J.). AboUL 
KADIB n. Sam SUND.ARAM. 70 1.0.648 = 

49 Uad. 827=16 M L.W. 485 = 31 H. L T. 441 = 

A.l.R. 1923 Mad. 76 = 43 M.L.J. 487. 

Article 132 of theLim. Actis wide enough 

to apply to all oases where there is an eSeotive and 
binding charge upon Immovable property whether 
created under the T. P. Act. or otherwise, (Scoff- 
Smith and Harrison, JJ.). Abdul Samad t>. MUNt- 
OIPAL COUMITTBB, DELHI. 67 LO. 939 (Lab.). 

Where a bond hypothecates property to 

seoura payment of grain, the suit brought upon 
that bond is a suit to enforce payment of “money” 
charged upon immovable property, and oonse- 
qnently Art. 182 of the Limitation Act (1908) would 
he applicable, and the salt, ‘being brought within 
12 years after the accrual of cause of action, would 
not be barred* Neither Art. 116 nor 120 of the Act 
applies to such a case. 18 O.W.N. ISl-n; 
22 O.W.N. 790; 23 O.W.N. 951; 47 Cal. 125; 
29 0. L. J. 368. R^f. to ; 24 0. L. J. 818, Hot 
foil. {Dhohley, A. J. C.). Soamlal o. Dhanwa 
JHABBOOLAL. 65 I.C. 697=5 N L.d 224= 

16 N.L.R.111=A.I.R. 1922 Nag. 23. 


' ' 'Where a decree makes a certain sum of 
money a charge on immovable property, a suit for 
that money ie within the purview of Art. 132, 
{Leslie Jones and ifofi Sagar, JJ.)* NARAIN 
8iNQH V. NARANJAN. 4L.L.J. 398= 

A.l.R. 1921 Lah. 292. 

--Art. 1 32— Default olause In mortgage. 

- -Time from first default. 

A mortgage-deed made the amount payable by 
annual Instalments and provided that on failure 
to pay any one instalment for one year after it 
beoamo due the whole amount was to become exigi- 
ble at ones. On failure of such one Instalment the 
mortgagee sued to recover his mortgage amount 
but the suit was bronght twelve years after the 
day on which the whole mortgage amount became 
exigible, 

Held, that the suit was barred by limitation 
under Art. 182. A.t.R 1933 Bom. 201 ; 8^ All. 400; 
A.l.R, 1921 All. 192; A.l.R. 1922 All. 37; A.l.R. 
1928 All. 1 and 24 Oal. 261. Rel. on\ 89 Mad. 981 and 
A.l.R, 1936 P.O. 85, Dist. {MadgavJcar, J.). GAN- 

PAfri; Bala dbobalb v, bbiku Sakhabam 
OHODKB. 82 Bom. L. R. 663= 

A. 1. R. 1980 Bom. 297. 

♦ ♦ * * ► 


LIMITATION ACT (1908), Art. 132 — Default. 

olause In mortgage. 

■Time from first default. 

In a suit on mortgage the limitation begins to> 
run from the date of first default, and the claim tn. 
personal relief against the mortgagor is to be 
brought within six years under Art. 116 aUhoagh. 
the claim to realization of debt from the property 
can be brought within 12 years under Art. 182.. 
The mere fact that there is longer period for one 
relief does not in itself extend the limitation for 
the other relief. Where therefore a mortgage suit, 
is brought six years after the first default is made 
the claim for personal decree is barred. [Case-lata- 
discussed.) {Bhide and Currie. JJ.). SAHIB SiNUB 
V. GUBDIAL SlNUH. A I.R. 1939 Lah. 993. 

■Where a mortgage bond contains default- 
clause, the question arising under 0. 2, B. 2- 
O.P.Code.as to when mortgagee becomes entitled to 
sue, and thequestion arising under Art. 183, Limi- 
tation Act, as to when the money becomes due. 
both involve the same principle and are indistin- 
guishable. A.l.R. 1928 M«d. 705, Not appr, (Butne- 
samandVenkatasubba Rao, JJ.). 3. P. Rsoo n*. 
PaiLLIA Tauro. 120 I.C SS3=29 H.L.V. 400= 
1929 M.W.N. 206=A.1.R. 1929 Had. 371= 

56 M.L.J. 580.. 

■Tiwe from first default. 

The words “when the money sued for becomes- 
due” refer to the earliest date on whioh It beoomea 
due. Money sued for by a mortgagee must ba 
considered to have become due at the earliest data 
when it is possible for the mortgagee to enforce pay** 
ment of It. Where the Interest is to be paid 
annually and there is a stipulation that in case or 
breach of contract the mortgagee would be entitled 
to recover the whole mortgage money the starting' 
point for limitation is the date of the first defeult 
in payment of interest : 37 All. 400; A.l.R. 192B 
All. 1; A.l.R. 1925 Oudb 502; A.l.R. 1927 Oudh 639^ 
and A.l.R. 1928 Oudh 289, Rel. on ; 89 Mad. 961 ; 
11 O.W.N. 903; A I.R. 1925 Pat. 657 and A.l.R, 
1926 P.O 85, Disf. {Wasir Hasan and iSrtDasfava,. 
JJ.). LA8ADIN V. MT. QULAB KUNWAB. 

6 O.W.N. 929=A.I.R. 1929 Oudh 836.. 

■ '-Time from exercise of opfton. 

Where a mortgage bond contained a provision- 
entitling mortgagee to recover the whole prinoipa) 
and interest “when required” in oase of default- 
irrespective of due date of payment, 

Held, that the stipulation In question gave only 
an option to the mortgagee to call in at once the 
principal amount and interest due ou the mortgage* 
bond without reference to the period stipulated tor' 
payment, if there was default. It is open to him to 
exorcise it or not as he chooses ; and the time wilh 
not run against him unless he exeroises the option 
9 L W. 479 ; 89 Mad. 981 and 22 Mad. 20, Rel. on. 
{Wallace and Tkiruvenkatachariar, JJ.). A. Banoa- 
SWAM! PILLAI 0. 0. B. P. KUPPUSWAMY DESK- 
8HATAR. 107 I. 0. 650= A. I. R. 1928 Had. 637. 

Quaere ^—Whether a provision in a mortgage- 

bond making amount payable before fixed term, 
on default of debtor in payment of an instalment 
makes limitation run against the mortgtgae : view 
in 37 All. 400 (P.B.) and A.T.R. 1928 All. 1 (F.B.)' 
that it does even against the mortgagee's desire 
referred to but not disonssed. (Lord ^aneshurgXy 

panohau V. ansab Hussain. 97 i.o. 680= 
48 111.137=63 I A. 187=24 i.L.J. 786= 
1926 H.V.K. 820 =24 H.L.W. 

31 0,9.I(.S24=A.I.S. 1926 B.q, 89 
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limitation AOT (1908), Art. 132 — Defaalt 
clause Id mortgage. 


■ Time from first default. 

A mortgage-deed provided for the pajment of 
the mortgage money with interest hereon within 
seven years, and further contained a stipulation 
that the interest aooruing due for the half year 
shall, if not paid up, be added to the principal 
amount, and that if interest for any six months 
remained unpaid, the mortgagee shall have power 
either to bring a suit in respect of the entire mort- 
gage-money and interest without waiting for the 
expiry of the stipulated period or to wait for the 
payment of the principal and interest and com* 
pound interest till the expiry of the term fixed. It 
further stated that both the conditions were left 
entirely to the choice or option of the mortgagee, 
that the mortgagee had liberty to act in accordance 
with either of those oonditions, that is to say, 
either to bring a suit in respect of the entire mort- 
gage imoney and interest without waiting for the 
expiry of the stipulated period, or to waive the 
default and wait for the payment of the principal 
and interest and compound interest agreed till the 
expiry of the term fixed. The mortgagor further 
agreed that if at the stipulated time the money re- 
mained unpaid, the mortgage deed shall be treat- 
ed as a sale-deed, and the mortgage-money as the 
sale consideration. 

Beld, that Art. 132 applied and that, despite the 
authority given by the contract, the operation of 
the clause which gave an option to the mortgagee 
for his own benefit could not be waived so as to 
prevent or postpone the starting of limitation 
against him. A.I.R. 1923 All. 1 (F.B.) ; 30 Mad, 426 
(P.C.) and UC&l.lSO, Foil. {Walsh and Kanhatya 
LaL JJ.). SsEOBAM Singh v. Babu Singh. 

' 94 1.0.849 = 48 All. 302=24 A.L.J. 235= 

A.I.R. 1926 All. 493. 


-Timefrom exercise of option. 

Under the article it isopen to the obligee to 

waive the benefit of the provision to recover the 

amount in the case of first default. Each case is 

to be governed by the article applicable to it. 

1*; ALJ 313a Appl^ {Suldiman, J*). Shiam 

T AT « ioTlA 89 1.0.383=23 A.L.J. 896 = 

LAL n. JOTIA.^ ^ Civ 332 = A.I.R. 1926 All. 142. 

Time from exercise of option. 

Where there was a clause in the mortgage- deed 
that in default of payment of interest, the whole 
amount, principal and interest, up to that date 
should become due and where on a oonstruotion of 
the language of the dooument it was cleat that the 
option was reserved with the mortgagee to enforce 
or not the default clause, at his pleasure. 

Held that the period of limitation started to tun 
not on ‘the date of default but on the date when 
the money became duo, under the terms of the 
contract under Art. 132 of the Limitation Act. 
S l W 479 (1918) M.W.N. 586; (1921) M.W.N. 384; 
ilR '1925 Mad.' 150. Foil.-. A.I.R 1922 PC. 412; 
A.’lR. 1922 P.o. 23; 37 All. 400 and 43 All. 671, 
Not toll. {Phillips and Krishnan, JJ.). SIOTHIA 

r^^ETTIAR t>. VENKATASUBBARAYULU NAIDU. 

CHBTTIAR 1033 = 49 Mad. 403=22 M.L.W. 67 = 

A.I.R. 1926 Mad. 160=49 M.L.J. 394. 

—.—.—'Waiver. . , 

Article 132 does not provide for oases of waiver, 
and there is no oase directly deciding that the 
principle of waiver would apply to mortgage bonds 
payable by instalments. But the ptmoiple Indicat- 
ed in Art. 75 may be applied in when 

the money sued for becomes due within the mean- 
ing of Art. 182 and so aooeptanoe of overdue Instal- 


LIMITATION AOT (1908), Art. 132 ~ Defaalt 
clause in mortgage. 

ments gives fresh period of limitation. {Chatterjee 
and Cuminq, JJ.). SUBENDRANATH ALIAS KAR- 
TICK Chandra Ghose v. Raja Reshbe Case- 
Law. 79 I.O. 271 = 27 C.W N. 893= 

A.I.R. 1924 Oal. 139. 
- ■ --“Separate causes of action. 

The oovenant in the mortgage-deed as to re- 
payments was to the efieot that the mortgage money 
with interest would be paid by monthly instal- 
ments of not less than Rs. 20 plus interest, the 
payment being made on the 1st day of November, 
1399, and on the first day of every snoceeding 
month, provided that the entice advance together 
with interest thereon would be fully liquidated 
within the ten years from the date of the mort- 
gage. It was also agreed that defaults iu payment 
of monthly instalments and interest as agreed 
should constitute separate causes of action. 

Held, by providing that default in the payment 
of eaoh monthly instalment should oonstitnte a 
separate oause of action the parties olearly intend- 
ed that prompt 'payments should be made 
and that the period of limitation should run from 
the date of default unless the payee waived the 
benefit of the provisions of prompt payment in oase 
of defaalt. Mere forbearance to sue would not 
stop limitation from beginning to run, {ifartineau 
and Moli Sagar, JJ.). NanaeCHANO v. Mir 
Nohamad Khan. 75 1.Q. 1046= 

A.I.R. 1924 Lah. 702. 


•Time from first default. 


The mortgage-deed provided, “ in oase of non- 
payment of interest from year to year, the oredi- 
tor has the option to add the interest to the 
principal and to charge interest thereon at the 
aforesaid rate or to recover through Court prin- 
cipal and interest from me and hypothecated 
property and also from my other movable or 
immovable property and from my person within 
the stipulated period. The period fixed shall not 
bar the olaim. In oase of non-payment within 
the stipulated period, the creditor shall have the 
power to recover the money, prinolpal'and interest 
together with compound interest from me, mort- 
gaged property or other movable or immovable 
property of mine,” 

Held, that as soon as the first defaalt was made 
a right aoocued to the mortgagee to sue for the 
whole sum with interest. On default having been 
made the money oactalnly did beoome due at once; 
and the mere olrcumstanoe that the oreditoc bad 
the option of not calling in the money oannot wipe 
out the fact tbab the money had in fact beoome due 
and that the first defaalt having ooourred more 
than twelve years before the suit, money sued for 
became due then and the claim for tbe enforce- 
mem of the charge Is barred by time under 
Art. 132, (1842 ) 4 Q B. 519 ; 37 All. 400 (F.B.). Foil. 
{Hears, C.J., Piggott, Walsh, Ryves and Sula\man, 
JJ). ShIB DAYAL «. MAHERBAN. 69 1.0. 981= 
20 A.L.J. 819=43 All. 27=4 L.R.A. Civ. 3= 

A.I.R. 1923 All. 1 (F.B ). 


Time from default. . 

The mortgagor by a mortgage deed of I7tn 
July 1901, covenanted to pay the interest year by 
year’and the principal within three years of the 
date of execution, and in oase of default of the 
payment of the annual interest, he empowered the 
mortgagee without waiting for the expiration of 
the period fixed for the payment of the principal, 
to realise the amount due for the principal ana 
interest from the hypothecated property. 
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IiIMITATION IGI (1908), kvi. 132 — Defftnlk 

clatue In mortgage. 

Held, the deed means that the privilege of 
•def?trlng payment of the priaoipal to the 17th 
July, 1901 was conditional on the punctual pay* 
ment of the annual interest. No interest was 
paid at all, so the cause of action arose, on the 
17th July, 1902. In these oiroumatances, the suit 
which was instituted on the 23rd February, 1916, 
was tiine'harrod in the absence of aoknowledg* 
meat. {Lindiay and Stuart, JJ.). Rv^O^S v. 
MUHAMUiD Said. 67 I.0. 160= 

20 i.L.J. 346 = AJ.R. 1922 All. 624. 
Tine from first default. 

Under a mortgage bond it was provided that 
the loan was to be re*Daid within a certain period. 
It was further provided that each year the imort* 
.gagot must pay a certain sum which was a little 
over the annual interest. The excess over the 
annual interest was to be credited towards the 
principal, If in any year the interest was not paid, 
the interest might be treated as prinoipal and 
would oarty interest at a certain rate. If there 
was any default iu payment of the sum stipulated 
to be paid aoDually, the mortgagee was to have 
power without waiting for the expiry of the stipu- 
lated period to set aside all the other stipulations 
embodied in the document and to bring a suit la 
Oouzt to realise the entire prinoipal together with 
Interest and costs from the persons of the mort- 
gagors and from the hypothecated property, 

Held, that Art. 182 of the Limitation Act 
clearly applies and time runs from the first 
default. 37 All. 400 (F.B.), Foil. {Tudball and 
SuUHman, JJ.). Panoham «. Ansab Husain. 

68 I.G. 441=19 A.L.J. 692=43 All. 896= 

, A.I.R. 1921 All. 296. 

Ttmefrom first default. 

The bond provided that if the borrower made 
-default in the payment of any instalment of Inter* 

^^0^® amount, 

•although a period was fixed for re*payment if the 
borrower re-pald regularly according to the terms 
•of the bond, 

fiWJ, that limitation must run from the date of 
the first default. 37 All. 400, if'oll. ; 19 A.L.J. 406, 
Notfoll, {Walsh and Wallace. JJ,). Nathi v. 

63 I. 0. 686=43 AH. 671 = 
19 A.L.J. 712=A.I.B. 1931 All. 192. 
“— •-Time from exercise of option. 

Where the creditor was given three options in 
■case of default In the payment of two conseoutive 
instalments of Interest, namely, either to sue for 
the prinoipal and in erest, or to let the interest 
mount up or to sue for Interest only, 

*^® did not ohoose to exer- 

olse his option of suing for the whole amonnt due 

on default, the time did not begin to run from auoh 
abstention. 37 All. 400 (F.B.), Diet. (Tudball and 
^afiiue, JJ.), aiBDHARI LAti v. GOBIND RAM. 

63 I. 0. 23=19 A.L.J. 498= 
A.LR. 1931 All. 171. 
” ■2'*me/fo»i exercise of option, 

A stipulation In an instalment bond, aeonring 
pa^iunt of the whole amount due, on failure of an? 

instalment has not the effect of making the whole 

;amonut seonred by the bond together with interest 
as aoon as the first default is made. 

The cause of Bofcion aiUea from the mortgagee's 

•««roiae of his option to demand payment of the 
jrtiole amonnt. 86 Uad. 66 and 9 L.W. 479, Foil, 

//.). Kamapba Nadab o, 
CamiIYBB. BSl* 0. 768a 1981 K.W.H. 6U. 


LIHITATIOK ACT (1908), Art. 132 — Loan in 

kind. 

—Art. 192— Interest. 

"The mortgagors covenanted that they would 
ooutiuue to pay interest yearly and if they failed to 
pay, it should be added to the principal and beat 
compound interest. The mortgagees were allowed 
to bring a suit to recover interest only in the alter* 
native. The mortgagees brought a suit to recover 
prinoipal plus arrears of interest, 

Held, that the mortgagees can recover Interest for 
a period of 12 years only prior to the suit, as limi- 
tation began to run against the mortgagee from the 
date of the first default to pay interest by the mort- 
gagors. A. 1. R. 1923 All. 1 (F. B.) ; 37 All 400 
(F.B.), Foil. [Hears, C.J. and Lindsay, J.). Mbn- 
DAILAL t>. DULABET LAL. 95 I. C. 249 (AU.), 

—A mortgagee is entitled to treat Interest due 
under a mortgage as a charge upou the mortgaged 
property in the absence of any contraot to the 
contrary and It is most important that this general 
rule should not be taken in any partitonlar. 
A.I.R. 1924 P.O.|183, Poll; A.I R 1924 Lah. 273, 
Not foil, being considered os ooerisded by A.I.R. 
1924 P.C. 103. [Campbell, J.). Ladha SiNGH o. 
SUNDER SINGH. 92 I.O. 762= A.I.R. 1926 Lah. 530. 

■Claim for interest being subsidiary or inoi- 
dental to the claim for the principal the aeourity 
annexed to the prinoipal must impliedly be avail- 
able for the interest also. [Kotwal, A.JXX 
Kadarmiia 0. Chand Miya. A.I.R. 1923 Haj. 181. 

—Art. 182— Loan In kind. 

Where a bond hypothecates property to 

Bconre payment of grain, the suit brought upon 
that bond is a suit to enforoa payment of “ money' 
charged upon immovable property and oonse* 
qnently Art. 182 of the Limitation Aot (1908) 
would be applicable, and the suit being, brought 
within 12 years after the accrual of oause of aotion 
would not be barred. Neither Art. 116 not 190 of 
the Aot applies to suoh a case. 13 O.W.N. 184-n t 
22 0. W. N. 790; 23 O.W.N. 961; 47 Cal. 125- 

24 O.L.J. 848. Not foU. 

(Dhobley, A.J.C.). Soamdal v. Dhanwa Zaboo 

68 I.O. 697= 5 H. L. J. 224= 
18 N.L.R. 111=A.I.B 1922 Nag. 23. 

word “money” is comprehensive enongli 
to molnde also money which has or will become 
due on aooonnt of non.performance of an agree- 
ment that might give rise to a peonnlary llabUlty 
A suit to recover the value of paddy charged upon 
immovable property Is a suit to enforce payment 
of money charged upon immovable pronerty 
w thin the meaning of Art. 132. [Hukerjee, 4.0./., 
Fletcher, Chatterjee, Teunon and Richardson, JJ,), 

Ram Chand sub «. iswabohandra Giri, 

61 I.O. 639=48 Gal. 623=25 0. V.N. 87s 
A.I.R. 1921 Cal. 178 (F.B.). 

A suit to teoover the valne of paddy ohaieed 

upon immovable property by sale of the latter is 

governed by Art. 132 of the Limitation Act. 46 Gal. 
626, Foil. (Netobottld and Sttbraioordi/, //.) flvA- 
NBNDBA Nath Ghosb o. Panohkodbi nabain 

, 64l.0.3l0(Gal.); 

— — Wnete there is a loan of a certain quantity 
jjR. ® Pwvlslon for payment of an 

additional quantity of paddy as Intereat, and both 
the prinoipal and Interest ate secured on immoy- 
able property a suit to enforce the reontUy Is 
governed by Art. 188 of the Llmitotion AoL 

and fiickofdsoie, 

//.). Joy nabain (Solb «. ifiNaoBiNOA Bhra. 

M I«Q. 
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LIMITATION ACT (1908), Art. 132 — Loan In 

kind. 

A debtor borrowed a quantity of paddy on a 


mortgage of bis property, agreeing to re-pay with 
interest within a certain time and entitling the 
mortgagee to realise the money, incase of default 
by sale of the mortgaged property. On a def-rult 
by the debtor the mortgagee sued within 12 years 
of the date of payment for recovery of the money, 
Meld, the suit was within time. [N R. Chatterjee 
and Panton, JJ.). DiNA Bandhc Maiti v. 
BlSHNU BEWA. 60 I.C. 715 = 32 C L.J. 221. 

—Art. 132— Mallkana. 

A suit to recover malikana though coupled 

with an ancillary relief of declaration of tight to 
receive malikana, is governed by Art. 13-2. {Ross and 
Kulwant Sahay, JJ.). MlDNATORE ZAMINDABI 
Co., Ltd V. Muktakeshi Patrani. 

96 I.C. 188=6 Pat. 51 = 
1926 P. H. C. C. 199= A.l.R. 1926 Pat. 340. 

The explanation to Art. 132 does not merely 

refer to malikana as contemplated by the Bengal 
Regulations, but it elso covers malikana claimable 
by a sardar ghatwal under a settlement between 
the Ghatwals and Zamindars. 

A share of bastu rent payable to taraf sardar is 
malikana where the land is not settled with the 
taraf sardar but direct with the village sardar, 
(Ross and KvXwant Sahap, JJ.)- MlDNAPDB 
ZAMINDABI Co., Ltd. V. Muktakkshi Patbani. 
96 I C. 188=6 Pat. 31 = 1926 P H.C.C. 199 = 

A.l.R. 1926 Pat. 340. 

—Art. 132— Redemption auit. 

By puisne mortgagee. 

Where the puisne mortgagee has already ob- 
tained a decree for sale on his mortgagee with- 
out making prior mortgagee a patty, he is entitled 
to redeem a prior mortgagee in a subsequent suit 
and the subsequent suit is governed by Art. 148 
and not by Ar? 132. 14 0. W. N 439 Expl and 
held rightly decided on ifs facts. Case- law ref erred. 
[Rankin. C. J.. C. G. Ohose, Bnckland B. B. 
Ohos, and Maker ji. JJ.). 

ANISUDDIN MODLA. V T iil- 

33 CeW.K. 1067— 50 C L J. 152— 

A.l.R. 1929 Cal. 609 (F.B.). 


■By co-mortgagor. 


The limitation, which governs a suit brought by 
a co mortgagor to redeem the 
hands of the other co-mortgagor, who had 

co..o.tsa.o^. eete np^ his adve.„ 

i'.LR 1927 Oudh'652, FolR [MUra. Nakkoo 
pas n. Bab Sai^^Sikob.^ j ^ tpV/^n'dhToO. 

n^^-Bv puisne morigagfe. 

Where a prior mortgagee obtains a deoree on bis 
m^lRige without impleading puisne mortgagee, 
Durcbasesthe property in execution and enters into 
nosBessioD. a suit by puisne mortgagee who also 

hfA?r= r A» K: 

Jin 1928 All 211, Pist. {Newbould and Qraham, 

cannot Locntidered to be aright 

ment of money charged npon |fXt ‘on 

The second mortgagee m a suit for redemptio 


LIMITATION ACT (1908), Art. 132-6tapUil^ 
point. 

does not seek to recover the money due to him 
upon his second mortgage and so Art. 192 does not- 
apply, but under Art. 146 he has 60 years period, 
14 C. W.N. 439; A.l.R. 1926 Mad. 150; A.I,R.1926- 
Mad. 76, Wof /oZf.; 2 L.L.J, 419; A.I.R. 1923 All. 
27J; and 32 Cal. 891, Foil. {Mullick and Kulwant 
Sihay. JJ.). RaMJHARI KOER v. KASHI NATH 
SAiiAi. 94 I.C. 284 = .'i Pat. 913= 

7 P. L. T. 7fj8=1926 P H C C. 310= 

A.l.R. 1926 Pat. 337. 

By puisne mortgagee. 

Puisne mortgagee cannot redeem prior mortgagee- 
beyond the period fixed by Art. 132. {Krishnan, J,). 
r. Appayya V. Vbnkatabamayya. 

82 I.C. 864=20 M L. W. 620= 
A. 1. R. 1925 Mad. ISO. 

By puisne mortgagee. 

Tbe right of puisne mortgagee to redeem is only 
ancillary to right to work out his remedy against 
tbe mortgaged estate. He is only permitted to- 
redeem for the purpose of working out bis own 
security. The right of a puisne mortgagee to- 
redeem the prior mortgagee in a case where he had 
not been joined in a suit on the first mortgage, is 
a right to redeem that mortgagee, i. e , first mort* 
gagee with a view of enforcing his own mortgage. 
His right to redeem the first mortgage must be- 
considered to be only a means of securing the- 
object of enforcing his own claim by sale. Tho- 
proper article of the limitation Aot applicable to 
the case is Art. 132. 14 C.W.N. 439, Foil. {Madha- 
van Nair, J.). LAK3HMANAN CHETTYAB v. 
MUTHD NAICKER. 84 I.C. 301» 

1924 M.W.N. 908 = A.I.R. 1928 Mad. 76= 

47 M. L. J. 602» 

— Art. 132— Security and Indemnity bonds. 

A suit against the surety on a simple money 

bond for the payment of a mortgage-debt Is not a- 
suit for payment of money charged upon immov- 
able property and therefore Art. 132 does not apply. 
[Wallace. J.). P. 0. MOTHU Chettiab p. BAN- 
GAPPA NAIDU. 109 I C. 168=39 M 

A.l.R. 1927 Mad. 945=68 M.L.J. 453. 

Art. 132 applies to a suit by shebait of a- 

Thakur against the Tahsildar of the debutler proper- 
ties of Thakur, for accounts based on a security 
bond executed by the latter in favour of the pre- 
decessor of the plaintifi. [N. R Chatterjee and. 
Newbould, JJ.). DASARATHI CHATTERJ^BB p. ASIT 
MOHAN GHOSH. 59 I.C. 126=24 C.W.N. 879. 

Where a registered contract to indemnny 

contains a provision for a charge on immovable- 
property, Art. 132 applies 
Art!^116. (TTaRjs, C. J. and Oldfield, J.). RAMA 
SAMI IYENGAR U. M. 

66 I.O. 554= 11 B.L.W. 99 = «21 “.W.N. 172- 

A.l.R. 1921 Mad. 914- 

-Art. 132-Startlng point. 

Express covenant for peaceful possssswn 

Breach before expirp of term fixed. „aa„Afiil 

Whore the mortg.igo bond stipulates Jor peaoefu 

possession for a particular period and the mortga 

gee is dispossessed from the 
mortgagee may bo entitled to sue for the 
at the end of the term fixed, ‘h» 
action for the suit arises on the date 
Bionnd cannot be suspended till the date under 
the mortgage bond. [Guha and M.C. Qhose, JJ.)- 
AFIBUDDI P. JOT CHAND NAHA.^ ^ iggOOal. 703, 

SuccMMPtf mortgages payable together^Be^ 


dempidon of one— Suit on the second. 
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LIMITATIOH ACT (1908), Art. 182 — Starting 

point. 

A mortgagor ezeoated two Buooessive mortgage* 
deeds in favour of the mortgagee, and it was in* 
tended that both the debts should be paid together. 
Mortgagor sued for redemption on the first deed 
only. Mortgagee contended that the redemption 
should not be granted until the debt on the other 
deed also was paid. The Court held that the two 
mortgages had not been consolidated and decreed 
the redemption. In his suit on second deed the 
mortgagee oontended that time aoorued for his 
second deed only when redemption money on first 
deed was paid, 

Held, that as regards the other mortgage*deed 
time began to run only when the debt became pay- 
able according to the terms of the deed and not 
when money was paid in the redemption suit on 
the first deed. {Stuarty C,J. and Bata, J.). SheO 
BAHADUR Singh v. Nadbat Singh. 

121 1.0. 286=A.I.R. 1929 Oudh 214. 

■I 'Mortgage payable in three years — Provision 
for acceleration in case of transfer — Transfer — 
LirMtai^on. 

A mortgage bond executed on let of May, 1909 
was payable in three years, but it was provided in it 
that if the mortgagor should transfer the hypothe- 
cated property the creditors shall, even before the 
expiry of the term, be at liberty to institute a suit 
for recovery of the amount of the bond with full 
Interest. Ou 8th March, 1911, the mortgagor exe- 
cuted ao hypothecation bond and hypothecated a 
portion of the mortgaged property. The mortgagees 
brought a suit on the mortgage in Marob,192l, t,s., 
within 12 years of the date fixed for payment but 
after 12 years from the date of subsequent hypothe- 
cation, 

Seld, that the suit was within time. A. I. B. 
1923 All. 1 and A. I. R. 1926 P. 0. 85, Diet; 
A. I. R. 1921 All. 296 ; A.I.R. 1921 All. 104 ; A.I.R. 
1921 All. 192 :A.I.R. 1921 All. 171 ; 87 All. 400 and 
A. I. R. 1922 All. 624, Bef. (Mears. C. /. and 8m, 
/.). ASHIQ HUSAIN U. OBATUBBHUJ. 

108 I.O. lS2a90 All- 328s2S A.L.J. 41s 

A.I.R. 1928 All. 159. 

■ D eed of further charge providing for payment 

of the amount on redemption of original mortgage. 

Where a deed of further charge provides that 
should the mortgagor fail to pay the amount with- 
in the stipulated period of one year that amount 
should he paid at the time of redemption of the 
Original mortgage, the period of limitation for a 
salt to recover the amount of the farther charge 
cannot oommenoe before redemption is olaimed by 
the mortgagor. A. I. R. 1923 All. 1 (F. B,)' and 
A.I.R. 1926 Oudh 802, Diet, {Baea and Nanavutty, 
JJ.). Ganga dayal o. b. Mathura fbasad. 

Ill I.O. 106s A.LR. 1928 Oudh 493. 
— Condition in the mortgage-deed to the effect 
that the mortgagor ehall not be entitled to r^em 
and the mortgagee to bring the mortgage property to 
safe till a certain date. 

A mortgage«deed dated 1911 provided infer alia 
that only in 1920 (and not till then) the mortgagor 
should satisfy Ms full liability by payment of the 
prinolpal. It also provided ^at the mortgagee 
was not to bring the property to sale on aooount 
of a default until June 1920. It further provided 
that, although'tho mort^gor was not ‘In any olr- 
oumstancee entitled to pay up ‘the' principal and 
redeem the mortgage before June^^ 1^0, the mort- 
{(agee might recover eit his 'wish el^» by mntnal 
settlement or through a eultln Courts the^ entire 
’’ prihbipal with interest, ‘oompctmd-lntttdit^iAnd 

D. D. Yoii. Ill— 171 & 172 
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LIMITATIOH AOT (1908), Art. ISar- StarMni 

point. 

inteiest on interest in aooordanoe with the oondi- 
lions of the deed even before June 1920, The mort- 
gagee brought the suit to recover his money in 
May 1926, 

Beld, that a suit to enforce payment of money 
charged upon immovable property in this suit 
could not have been instituted until June 1920, 
for the money, the payment of which was charged 
upon immovable property, did not become due till 
June 1920, and in these ciroomstanoes the suit was 
within time. A. I. R. 1923 All. 1 (F.B.), Foil. 
[Stuart, C.J., Wasir Hasan and Qokaran Nath 
Misra, JJ.). Ram KOER p. PATBAJ KOEB. 

112 I.O. 180« 3 Luck. 439 ^ 5 O.W.N. 385s 

A.I.R. 1928 Oudh 289 (F.B.). 

Mortgage-money payable on demand^Suii by 

mortgagee against purchaser of equity of redemp- 
tion. 

In a suit on a mortgage, the purchaser of the 
equity of redemption was not impleaded as a party. 
The mortgagee obtained a decree and purchased the 
property in execution. The purchaser of the equity 
of redemption filed a suit against the auction-pur- 
chaser (i.e., mortgagee) and got a decree, More than 
twelve years from the date of mortgage, the auotion- 
purohaser filed a suit against the purchaser of the 
equity of redemption for sale of the property in 
default of redemption, 

Held, the mortgage deed providicg that the 
money was repayable on demand, limitation begim 
to run from the date of the deed and that the smt 
was barred. [BuUedge, C.J. and Brown, /,). T.O. 
BOSS 0. Obedub Rahman Ohowdhury. 

1111 . 0 . 132=6 Ran^. 297 = 
A. 1 . R. 1928 Rang. 189 ^ 

Payable on demand. 

Limitation in the oase of mortgage payable on 
demand rone from the time when the loan is made 
and not from the date of the demand. No actual 
demand is neoessary. 21 Med. 139, Foil, [Butledge, 
O.J, and Broten, J.), T.O. BOSE t>. OBBDUR RAH- 
MAN. Ill I.G. 182=6 Bang. 297= 

A.I.R. 1928 Rang. 189 . 
Payable at any time. 

Where the mortgagor is at liberty to pay the 
mortgage-money at any time and the mortgagee is 
also equally at liberty to foreoloso at any time, 
his llmltation under Ait. 1S2 begins to tun at onoa. 
(Harrison and Zajar Ali, JJ.). ZlADA v. GUBDA8 
Ram. 92 I.C. 656 = A.I.R. 1986 Lah. 298 . 

^eeuri^p for rent. 

Where properties were hypothecated to seooie 
the payment of the rent reserved by a lease, time 
for enforcing the hypothecation rnns from the date 
of the decree for rent that is obtained. [TudbM 
and Bafigue, JJ.). MABADBO RAl v. BAIiBBO Bai. 

63 I.O. 604=19 A.Ii.J 478=48 lU. 6^ 

A. I. R. 1921 All. 301 . 

— ■ Benewal, 

A mortgage was exeouted In renewal of a prlpi 
mortgage and in oonsldexatiou of a fieeh sum to 
be advanced. Bnt this sum was not advanoed in 
faot, 

Seld, that Art, 132 applies to a suit to .enfincoa 
the later mortgage and time runs from the date ihe 
money became payable under the 2nd mortgage. 
iSeott- Smith and Leslie- Jones, JJ.). TjDHO^Mv. 
GOBIND LAX., i L.Ld. I 78 = 1 .I,R. 1921 Lah. 299 . 
—’—Where a mortgage In plaintifi*a lavoox pro- 
vided that the mortgagors WQu)d pay qft 
amount on the JOOurlty^ojl the lands covered by tha 
. dted ml) ag ou . the seourlty of eertaln other 
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LIMITATION ACT (1908), Art. 132— Sabro^atloB. 

lands “after disoharging" the mortgage thereon to 
a third party, 

Held, that the words ‘after disoharging”, etc., 
were not intended to postpone the date on which 
the cause of action for the enforcement of the 
plaintid's mortgage was to arise. (Sadasiva Aiyar 
and Spencer, JJ.), Sanyasiah v. Atchanna 
Naidu. 70 I.C. 759=13 M.L.W. 289= 

A.I.R. 1921 Mad. 624=42 H.L.J. 339. 

—Art. 132— Snbrogation. 

The right to enforce priority on the ground 

of subrogation cannot be exercised after 12 years 
have elapsed since the cause of action under the 
prior mortgage accrues. 39 Oal. 527 (P. C.); 
13 N.L.R. 217, Bel. on. [Munje, A. J. C.). Sheoji 
V. BHASKAB. A.I.R. 1930 Nag. 166. 

Article 132 applies to a suit by puisne mort- 
gagee to enforce his rights acquired by him under 
S. 74, T. P. Act, the period of limitation being 12 
years from the date the money became due. The 
money decreed can be said to have become due to 
the plaiutifi and the right to foreclose in default of 
its payment to have arisen in his favour only when 
he made the payment and became entitled under 
the provisions of 8. 74 to the rights created by the 
decree. A. I. R. 1925 Mad. 61, Foil.; 13 N. L. R. 
217, Overruled. {Kolwal, A. J. C.). SUBYABHAN 
V. ReNUKA. 92 I.C. 118 = 8 N.L.J. 232 = 

A.I.R. 1926 Nag. 84. 

-Subrogee to the rights of a prior mortgagee 
must sue within 12 years from the date on which 
the amount of the prior mortgage falls due. 
{Kinkhede, A. J. C.). Nabayan n. Sybd Hafiz. 

87 I.C. 264 = A.I.R. 1929 Nag. 21. 

If the right to enforce the security in the 

hands of the creditor is barred by limitation an 
assignee of the security does not stand on any 
better footing. It may be that the right to enforce 
the security in his own name arises on the date of 
the assignment; but the limitation has already com' 
menced to run and will not cease to operate just 
because the creditor has assigned the security to 
another person. Pot an action by a subsequent 
mortgagee to enforce the security of the prior mort- 
gagee as against the original mortgagor, limitation 
starts from the date when the cause of action 
of the prior mortgagee arises against the mort- 
gagor for the mortgage-debt and not from the date 
when the subsequent mortgagee pays oS the prior 
mortgagee. For a simple action however, for re- 
imbursement of the amount paid oS the time will 
run from the date of payment. 89 Oal. 527 (P. 0.). 
Foil; A. I. R. 1922 All. 153. Doubted. (Coutts and 
Das, JJ.). SIBANAND MISBA v. JAGMOHAN LAL. 

68 I 0. 707 = 3 Pat. L. T. 983=1 Pat. 780- 

1922 P.H.C-C. 331 = A. I- R. 1922 Pat. 499. 
—Art. 132— Suit for contribution. 

Co-mortgagor. , , u , 

A claim to enforce the co-mortgagors charge is 
Kovemed by Art. 132. The starting point for 
limitation is the time when the money sued for 
becomes due, that is, when payment w^ actually 
made to the mortgagee. {Wazxr Hasan and 
Srioastava, JJ.). Mohammad Mian Babat 
SINGH. 7 O.W.N. 401= A.I.R. 1930 Oodh 260. 

The right to enforce a charge created in 

favour of a oo-mortgagor by virtue of his satisfying 
the mortgage arises on payment and under 
Art. 132, ho has 12 years within which to enforce 
the charge. (Hears. 0. /. and Mufter;*, d.). AZIZ 
Ahmad y. ohotblal. 

60 All. 569=26 A.L.J. 298= 
A.I.R. 1928 All. 241. 


LIMITATION ACT (1908), Art. 132-Taxei on 

property. 

Ccfsharer paying Government Revenue. 

One co-sharer paying the Government revenue 
for whole estate In order to save the estate from 
being sold is entitled to contribution but there is 
no charge created in his favour over the property of 
the defaulting oo-sharer. Article 99, Limitation Act, 
and not Art. 132 will consequently be applicable! 
The case bears no analogy to the “salvage Hen" as 
the very essence of salvage service is that it must 
be voluntary. 14 All. 273 (P.B.); 14 Cal. 809 (P.B ); 
(1855) S.D.A. 44; (1856) S.D.A. 867; (1859) S.D.A. 
515; 8 Cal. 402 and 26 Bom. 437, Foil.; 26 Mad. 686 
(F.B.): 14 B.L.R. 155; 6 Oal. 549; 9 Cal. 377; 
II Bom. 313 and 11 Mad. 452, Not foil; 11 M.I.A. 
241; Falckev. Scottish Imperial Insurance Co., (1886) 
34 Ch. D. 284 ; Leslie Re. Leslie v. French, (1883) 
23 Ch. D. 552; Leigh v. Dickson. (1884) 15 Q.B.D. 60, 
Ref. (Ross and A’aaJ Afi. d’/.). Rani Bhubanesh- 
WARI KUBB V. Manir KHAN. Ill I.C. 84 = 

7 Pat. 613=9 P.L.T. 973 = A. I. R. 1928 Pat. 641. 
Co-mortgagor. 

The money paid by la oo-mortgagor in redeeming 
the entire property mortgaged cannot be consider- 
ed to have become due before it has been actually 
paid by the said co-mortgagor, and the period of 
limitation should be considered to commence 
from the date when he actually makes the payment 
and not from any earlier period. A.I.R, 1925 Oudh 
613, Foil ; 31 All. 166, A.I.R. 1921 Oal. 166, 

Diss. from; {Stuart, C.J. and Ookaran Nath Misra, 
J.). Rameshwar V. Mt. Sheo Rani. 

95 I.C. 302=4 O.W.N. 783= A.I.R. 1927 Oudh 652. 

- •Co-sharer paying Government Revenue. 

Where one of two or more oo-sharers owning an 
estate subject to the payment of revenue to 
Government pays the whole revenue in order to 
save the estate, he Is by the operation of law enti- 
tled to a oharge upon the share of each of his oo- 
sharers for the realisation of the latter's share of 
revenue and therefore a suit by him brought more 
than three years after the payment is not barred 
by limitation as it Is a suit to enforce a oharge and 
comes within the soope of Art.132 of the Limitation 
Aot, even where the oase is governed by the Madras 
Estates Land Aot. 26 Mad. 686 (F.6.), Foil, {Phil- 
lips, J.). NAGALA KOTAYYA V. KOGANTI KOTAPPA, 
90 I. C. 991=1925 M.W.N. 722 = 23 M.L.W. 178= 

A.I.R. 1926 Mad. 141=49 M.L.J. 117. 

Co-mortgagor. 

One of several mortgagors paying off the amount 
of arrears of gueara charged upon immovable 
property and decreed by Court has a oharge on the 
share of each of the other oo-mortgagors in the 
property for his proportion of the expense properly 
inourted in thus redeeming the property and ob- 
taining possession. 28 A. 743 (P.O.) and 26 A. 407, 

Foil , ^ 

The limitation to enforce such a oharge against 
co-mortgagors begins to run from the date of 
payment to the mortgagee and not from the d^ 
of the mortgage because he is not subrogated to the 
rights of mortgagee. 9 0. C. 91, Disf.; 26 All. 407, 
Ref. Suoh a oharge cannot however be enforced as 
against the auction-purchaser where he is a 6ona 
Ade putohaserifor value without notice. 1 O.L.J. 
43. /oW. {Dalai, J.C.). JahAN BEGAM 0. MUNNBY 

MIBZA. 92 I.C. 559=12 

2 O.W. N. 413= A.I.R. 1929 Oudh 613. 

—Art.‘132— Taxes on property. 

A suit for the recovery of a sum of money 

due on account of house-tax and water* tax under 
U.P. Municipality Aot Is a suit to enforce payment 



;5726 


OIVIL, OBIMINAL AND RBYBNUB 


27^5 


^miTATIOK ICT (1908), Ark. 132— Third party 
paying mortgagee. 

of money charged upon immovable property wl^ln 
the meaning of Art. 132, Limitation Act. 42 Cal. 
•625, Bel. on. {King, J.). Md. ISHAQ e, MCHlj. 
Boabd. CAWNPOBE. 123 I.C. 379= 

A. I. B. 19S0 All. 980. 


—Ark. 182— Third party paying mortgagee. 

— ..It purchased an oil'well subject to a mort- 
.gage in favour of B and right of pre-emption in 
favour of N. He made payments to the mortgagee 
B in part satisfaotlon of the mortgage-decree on 
Aheoil'Well, euoh payments being necessary to 
save the oil-well, 

Held, that L had a charge for the amounts paid, 
as against H who exercised his right of pre-emp- 
-tion as well as against persons olalming through 

Held, further that Art. 132 applied. {Pratt and 
MacGregor, JJ.). MA LON v. MA Nyo. 

79 I. C. 766*1 Rang. 714=A.I.R. 1924 Rang. 204. 
_ i-When one person pays od a debt which an- 
other is bound to pay, the ordinary relief that the 
Oonrts oan give ia a personal decree, against the 
'defendant for money had and received as S. 69 of 
the Contract Act does not provide any higher 
remedy. If that remedy is barred owing to the 
jlaintifi’s delay, he oannot extend the period of 
limitation by asking for an enlarged relief by way 
-of a charge upon the defendant’s property. (Sprn* 
ear and Devadoss, JJ,), Gopala lysNGAB n. 
Hdmuachi Bbddiar. 74 1.O. 416* 

17 M.L.W. 254*A.I.R. 1933 Had. 392. 


Where a third party has advanced money to 

■the mortgagor to pay od ^e mortgage on the under- 
standing that a further mortgage would be exeout* 
-ed by the mortgagor, the third party has no legal 
kltle to the property, and no charge to enfotoe 
within the meaning of Art. 1S2. He ie only entitled 
to a deolaiation of his right to have a mortgage 
executed in bis favour. His suit is therefore 
fgovemed by Art. 120. {Macleod, 0,J, and FatoceU, 
/.). Ohhotalal eabsandas V. Vishnu ganbsh. 

60 1.0. 903=49 Bom. 597*23 Bom. L.R. 81* 

A.l.R 1921 Bom. 182. 
—Ark. 132— Usofraoknary mortgage. 

' Mortgagee enUtled but not bound to enUr snfo 
.jiossssMon of mortgaged property-^Mortgagee per- 
mitting mortgagor to receive rent and profiU^Cause 
e/ action. 

Where a mortgagee is not bound by the terms 
-of the mortgage to enter Into possession of 
4he mortgaged property and to apply the rents and 
(profits thereof towards the payment of the debts 
though be has power to do so, the mere fact that 
the mortgagee permits the mortgagor to receive the 
rents and profits from a oertain year does not give 
«iae to a cause of action. No speolfio time having 
been fixed for the payment of the debt the money 
does not beoome due and the cause of action does 
not arise until demand for the payment of the 
mortgage debt is made by the mortgagee and ia 
'cefnsed by the mortgagor, (fitv Lancelot Sander- 
son.) Nilkanth Balwant Nath o. VidyaNabA' 

81NB BHABATHI SWAMI. 

A.I.B. 1930 P.0. 188 (P.O.). 

’ — Where a csufraotuaty mortgagee who is dla- 
possessed of the mortgaged property owing to sale 
for arrears of revenue afterwards sues for mortgage 
money or in the alternative for possession, his suit 
^8 governed by 12 years' rule of limitation and not 
'^7 six years' rule. (Has and Adamic JJ.). EA9H1 
’•iiAL «. NOBVL HUQ. 8 Pat. 369= 

1929 Pat 809. 


LIMITATIOH AOT (1908). Ait. 132— Uiafiaa- 
tuary moitgage. 

Simple mortgage usufructuary. 

Where the mortgage is a combination of nan* 
fraotoaiy with simple mortgage, a salt to recover 
mortgage money from lands brought after 12 years 
of the execution of the mortgage- deed la barred by 
Art. 132. A.I.B. 1929 P.O. 189, Bel. on. {Barlee, 
J.C. and Kalumal, A.J.O.). PABUMAL v. ABDnt 
RAUF. 120 I.C. 91* A. I. R. 1929 aind23S. 

Where under a usofruotuary mortgage the 

mortgagee was to retain possession of the land 
until repayment of the mortgage money and to 
appropriate the usufruct in lieu of interest and he 
continued in possession but was dispossessed by 
defendant mortgagor, 

Held, that limitation for mortgagee’s suit foe 
possession or mortgage money began from the date 
of dispossession. {Eultoant Sahay and Maepher- 
son, JJ.). Mt. Iuqbsbi Edeb v. Aftah Ghand. 

112 1.0.659*8 Pat. 68*10 P.L.T. 41= 

A.l.R. 1928 Pat. 982. 

—Where a mortgagor covenanted to deliver 

possession over the mortgaged property, but the 
mortgagee did not obtain possession, a suit to re- 
cover money is governed by Art. 132, {Kanhaiya Z/dl 
and Ashworth, JJ.). EHAN SaHAI t>. MAHUBUUN. 

99 I.C. 100= A.l.R. 1926 All. 931. 

^Hisposmsion on different dates. 

The plaintiff took usofruotuary mortgage 
knowing that some of the villages were already 
mortgaged. The villages, subject to the prior mort- 
gage, whose possession he had never obtained were 
sold in exeoution of a decree of the first mortgagee. 
He however was content to have the remaining 
villages as his security. Subsequently ha was dis- 
possessed of the remaining villages upon which he 
depended for seonrity and therefore instituted a 
suit for mortgage money, 

Held, the suit was not barred by limitation. The 
plaintiff's oanae of action arose only when he vras 
dispossessed of the remaining villages whloh ha 
has accepted as a soffiolent seouilty on his mort- 
gage. {Meats, G.J. and Banerji, J,). MD. Hants v, 
ISHABl PBA8AD. 64 I.O. 768*44 All. 77= 

19 A. h. 3. 827=A.1.R. 1922 AU. 197, 

Where there Is no covenant to pay, on the 

part of the mortgagor, the right of the mortgagee 
to sue under S. 68 (e) of the Transfer of Property 
Act arises when* the mortgagor falls to deliver 
possession of property to the plaintiff. 41 Mad. 259 
(F.B.), Foil. [Abdur Bahim and Oldfield, JJ.). 
EUNHIMAI EUTTY BBARI V. HADE KOTB AISABI. 

62 LO. 723*13 H.L.V. 4Si= 
A.1.R, 1921 Had. 636« 
■■Where a usufruotuary mortgage provides that 
if the mortgagee is dispossessed, he should be en- 
titled to recover the amount advanced by him, and 
where the mortgagee does not obtain possession ot 
the property, he is entitled to recover the mortgage- 
I money with interest as stipulated in the bond. 
Such olaim is not with respect to a personal 
covenant but is to enforce the charge upon the im- 
movable property under the covenants in the 
bond itself. Suoh a salt Is governed by Art. 132 o( 
the Limitation Act. 

A olalm for Interest in suoh a suit is not a olalnt 
for damages and Art. 182 and not Art. US applies 

( to suoh a olaim. But where the olaim ia interest 
at enhanoed rate covenanted for in case of dispose 
session, Art. 116 applies, (/toala Prasad and Boss. 
JJ.). JAINANOAN PBABBAO «. BAUHATH SABAN. 
68 LQ. 297;sa B.L.t. 229= A, 1. 1981 Ht. 40A 
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LIUITATIOM ACT (1908). Art. 132— Hiaoellane* 
oas. 

—Art. 132— HiBcellaDeoQB. 

- English Limitation Act or decisions there- 
under do not apply to words of the article {obiter.). 
{Lord Blanesburgh.) PANCBAM v. ONRAR HUS- 
GAIN. 99 I.C. 650=48 All. 457 = 93 I.A. 187= 
24 A.L.J. 736=1926 M.W.N. 520=24 M.L.W. 241 = 

31 C.W.N. 324=A.I.R. 1926 P.C. 85 (P.C.). 

" ' Becurring liability. 

A suit for recovery of a recurring liability arising 
every year is not barred by mere failure to sue for 
the money for any particular year for more than 12 
years. {Cuming and Chakravarty, JJ ). ManohAB 
Das V. Brojendra Lal. 91 I.C. 4ii= 

A.I.B. 1926 Oal. 552. 

—Art. 133— Applicability. 

- - - Where the property transferred is claimed in 
the suit by a Mahant who alleges that it belongs 
to a religious institution, the rule of limitation 
governing the suit depends upon the nature of the 
property. The absence of finding as to whether 
the property belongs to the religious institution or 
is the private property of the alienor makes judg- 
ment of lower Court defective and case should be 
sent back for retrial. {Shadi Lal, C.J. and Tapp, 

J.). HUNS Das V. Madho Singh. 

A.I.R. 1930 Lab. 191. 
— Art. 133— Pledge by trartee. 

'Where an executor pledges trust property 

with a Bank and the beneficiary sues the Bank for 
recovery thereof. 

Held, that Art. 138 does not apply as it does not 
include a case of pledge or mortgage. {Macleod, 
C.J. and Shah. J.). BANK OF BOMBAY v. FaZOL- 
BEOY EBRAHIM. 67 I. C. 761 = 24 Bom. L.R. 513 = 

A.I.R. 1923 Bom. 155. 

—Art. 134. 

Applicability. 

Aaction-parebaaer. 

Matt and temple property. 

Scope. 

Starting point. 

Transfer by mortgagee as owner. 

Wakf property. 

Want of good faitb, 

—Art. 134— Applioabllity. 

The transfer of property mortgaged contem- 
plated by Art. 134 is something other than an ex- 
press transfer of the original mortgage. Article 134 
contemplates a transfer by a mortgagee purporting 
to transfer a larger interest than that given by the 
mortgagee or at any rate an interest unencumbered 
by a mortgage. {Lord Atkin.) SKINNER v. Nanni 
LAL SINGH. 117 I.C. 22=51 All. 367 = 

1929 A.L.J. 566 = 56 I.A. 192=33 C.W.N. 761 = 
31 Bom. L. R. 854=30 M. L. W. 76= 
50 C. L. J. 74=1929 M. W. N. 676 = 
A.I.R. 1929 P.C. 158 (PC.). 

'What has to bo determined in a case where 

Art. 134 is relied on by one of the parties is 
whether any title adverse to that of the original 
mortgagor has been set up by the deed of transfer 
concerned, and Art. 134 does not apply where the 
mortgagee only transftrs his mortsagee right to a 
third person. {Walsh and Kendall, JJ.). PUTTU 
LAL V. EAM CHANDAR. 103 I.C. 255 = 

A.I.R. 1927 All. 689. 

- Transfer ” implies transfer with possession. 
"Transfer” in Art. 184 implies that the transfer 

must bo a transfer with possession, and unless the 
transferee has been in possession for twelve years 
a suit against him would not be barred under 
Art. 184. If the transferee did not obtain posses- 


LIUITATION ACT (1988>. Art. and 

temple property. 


Mon in pursuance of the transfer, Art 184 
would not apply at all. 40 Mad. 104 (P.B.), ’ Po» 
{Easanand Misra, JJ.). ACHCHE Mirza 
AHMAD SHAH. 97 I. C. 922 = 1 Luck. 529= 

3 0. W. N. 693= A. I. R. 1026 Oodh 594, 
Article 134 applies only to cases where there 
18 a transfer of possonsion. and the transferee can 
claim the benefit of the law of limitation only when 
he has enjoyed twelve years’ poEsession 
23 Bom. 614 ; 29 All. 471, Foil. ; 40 Mad. 1040' 
(F.B.), Disc. {Rutledge and Brown, JJ.). A. T. A 
R. M. M. Chetty V. Md. Kasim. 

90 I.C. 1011=3 Rang. 367= A.I.R. 1925 Rang. 377. 

——Article 134 applies only to cases where there- 
bas been a transfer of possession and the transferee 
can claim tho benefit of the law of limitation only 
when he has enjoyed twelve years’ possession 
{Rutledge and Brown, JJ.), A. T. A.R. M. M. 
Chetty V. Md. Kasim. 901.0.1011= 

3 Rang. 367= A.I.R. 1925 Rang. 377. 
— Art. 134 — Auction purchaser. 

Article 134 does not apply to auction- pur- 
chasers in execution of a decree for sale on simple 
mortgage. {Iqbal Ahmad and Kendall, JJ.). 
ISHBI V. HET Ram. 102 I.C. 891 = 

A.I.R; 1927 All. 619. 
Article 134, Limitation Act, oannot possibly 
apply to a transfer in invifum or by operation of 
law or in execution. (Srinivasa Ayyangar, J.). 
THIRtJVIKRAMA AYYAR V. VAYAPDRI NAICKEN. 

A. I. R. 1927 Had. 1028. 
Article 184 does not apply to auction 
purchaser of mortgagor's interest, in a decree 
against mortgagee. {Raymond and ifadaavkar,. 
A. J. Cs.). Mahomed Moosa v. kazi Fateh 
ULLAH. 79 I. C. 466=19 S L.R. 268= 

A.I.R. 1925 Sind 167. 

■■ Where, pending a suit for a declaration of n 
certain property being subject to a trust, the same- 
was sold in execution of a decree and the auction 
purchaser entered into possession, 

Held, that the adverse nature of the possession, 
of the auotion-purohaser is not afiected by the sub- 
sequent declaration of trust made in tho suit. 
{Lord Buckmaster.) A. 8. S. SUBBAIYA PANDA- 

BAM w. Mohamad Mustafa Mabacayab. 

74 I.C. 492=18 H.L.W. 903=40 C L J 20= 
2 Pat.L.R. 104=21 A.L.J. 730=501 A. 295= 
25 Bom. L.R. 1275= 28 C.W.N. 493= 
46 Had. 751=33 H L T. 285= 
4 L.R. P C. 180=1924 H.W N. 26= 
A.I.R. 1923 P.C. 175=41 M L J. 588 (P.C.). 

Article 134 does not apply to execution sales. 

{Mookerjee and Cuming, JJ.). Charu CHANDRA 
Pbamanick V. Nahush Chandra Kundu. 

741.0. 630=50 Cal. 49=36 O.L.J 35= 

A.I.R. 1923 Oal. 1. 

—Art. 134— Hutt and temple property. 

Where property belonging to the idol la 

transferred and the rent reserved in favour of the 
idol of the temple is only eight annas, such rent 
is not valuable consideration within the meaning 
of Art. 184. A.I.R. 1922 P.O. 123, Rel. on. {Rame' 
sam and Jackson, J J .). SUBBA RAO v. VEEBAN- 
JANEYASWAMl. A.I.R. 1930 Mad. 398. 

Adverse possession — Starting point. 

In the case of lease of property belonging to a. 
temple, the possession is adverse from the tima 
when the lease is created If the lessee and his suc- 
cessor consistently and unanimously took th«f* 
stand on the lease and prescribed under lt. 

1922 P.C. 128, Dist. 
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LIMITATION AQT (1908), Art. 13«-Vatt and 
temple property. 

If it is a case of out aad>oat tcaasfac of property 
wAather ic is a volaotary sale oc a sale ia ezaou* 
tloQ, the salt la barred if beyoad 12 years from the 
dateof tcaasfec ; it is immaterial whether Art. 131 
■or Art. 144 applies. Ia the oasa of temples it does 
cot matter which article is applied ; as Art. 141 is 
only a residuary article oae would be right and 
ptopdt in applying Art. 1.31, but if Art. 131 does 
not apply, Act. 141 would apply. In the case of 
lease of temple property the trustee having bene* 
fioial interest be may be still called a trustee and 
Art. 131 will apply, but if it is a oaee of a mutt 
Alt. 134 cannot apply and there will certainly be 
•no adverse possession from the date of the lease. 
Whether there is adverse possession after the death 
of the lessor would ba a matter dependent on the 
pactloular facts of each case and no general obser- 
vatlon oan be laid down. {Phillips and Ramesam, 
JJ.), VADLAMODI SA8TBULU V. VSNKATA- 
SfiSHATTA. 110 l.C. 894a A.I.R. 1928 Mad. 614. 

- hy trtistee to set aside alienation ] by prior 

drustee. 

Ordinarily trust property belonging to Hindu 
-religious institutions is not vested in the so’oalled 
tcufitee who is not in the position of an express 
tcnstee as underetood in English Law and, there- 
lore, a suit by trastee to set aside alienation 
of trust property by previous trustee Is not 
4[Ovecned by Art. 134 and even if Art. 144 applies, 
the period of limitation runs not from the date of 
alienation but from the date of the aooesslon of 
the plaintifi trustee to his office. 13 Mad. 977, 
S'olli A.T.R. 1922 Pat. 243, Not foil {PhUlips, /.). 
'<l0VINDA Bow V. CHINNATHUBAI PILLAI. 

911. 0. 377«1929 M.W.N. 871= 
24 H.L.W. 329=A.I.R. 1926 Mad. 193= 

49 M.L.J. 640. 

— Sutf by trustee to set aside alienation by prior 
trustee. 

Artlole 134 does not apply to a suit, by a Pujari 
or trustee of a temple as the trastee of temple pro- 
perties, to recover possession of temple properties 
sold by a preceding Puiail. A.I.R. 1922 P.O. 123, 
dppl {Uadhavan Nair, J.). BANGA Dasan v. 
Latobuma DASAN. 86 I.C. 281=21 H.L.W. 13 = 

A.I.R. 192S Mad. 822=48 M.L.J. 114. 

-Lease without rtecessity. 

The language of 8, 10 of the Limitation Aot gives 
•the olne to the meaning and the applloabillty of 
Art. lS4i It clearly shows that the article refers 
'to oases of speol^o trust, and relates to property 
^'conveyed in trust.'* Neither under the Hindu 
'Law nor in the Mahomedan system is any property 
"conveyed,'* to or vested in a shebait or multaali, 
in the oase of a dedioatlou. Therefore alienation 
made by rither cannot be treated as an alie nation 
•made by a trastee under S. 10. A lease without 
dnstifloaiion granted by the head of the mutt ia 
•valid foe his life, and If adopted by his saooessor 
•would endure during his term of office ; but neither 
^ original alienation nor the subsequent adoption 
would create a bar by adverse possession. Fosses* 
'Blon oi the lessee becomes adverse to the snooeasor 
•only on his aooesslon to the office. (Afr. Ameer Alt.) 
ViDYA VABBTHI THIBTHA SWAUIGAL v. BALt7- 
«WAinAY7AB. 65 LG. 161=16 M. L.W. 78= 

I S Pat. L. T. 815=26 0. W.N. 887= 

80 A.L.J. 197=24 Bom. L.R. 629= 

. laO M.L.T. 66=48 1.1. 802=44 Had. 831= 
i021 X.W.N. 449= A.I.R. 1022 P.Q. 123= 
-fiJj > 41M.L.J.848 (P,0.). 


LIMITATION AGT (1908), Art. 181 — 8 cop«. 

The endowments of a Hindu Math are not 
“ conveyed in trust " nor is the head of the Math 
a “ trustee ” with reg«d to them, save as to any 
specific property proved to have vested in the head 
for a speolfio and definite object ; and that oon- 
saquently Art. 134 of the Limitatiou Aot does not 
apply where the head of a Math has alienated the 
properties not proved to be subject to a speolfio 
trust. Viiyi Varuthi v. Balusami, 44 Mad, 831i 
Poll. {Das and Bucfcnill, //.). MahantH RAM- 
BUPJiB t). Lad oband Mabwaei. 87 I.O. 401= 

3 Pat. L.T. 352 = 1 Pat. 47S=A-I.R- 1«22 Pat. 248. 

•The IlmitstloQ fot a suit for possosion of 
endowed property by a Bueoessor-in-offioe of a 
Mahant who alienated the endowed property 
from the date of the latter's death, as tho 
Mahanth bad a life-estate in the endowed propertlOB 
and time did not begin to run until his death. 
(Jwala Prasad, A,C./. and Das, J.). RAM 
Padabath Singh t» Mahanth basdeo Das. 

63 l.c. 231=3 Pat. L.T. 264= 
1922 P.H.C.C 188= A.LR. 1922 Pat. 178. 

—Art. 134— Scope. 

Purchaser by private treaty from auction-pur- 
chaser. 

A purchaser by private treaty from an auo* 
tlon-purchaser of the tights of a mortgagee is 
entitled to the proteotion aSoeded by Art. 131 If ho 
purchased in the bona fide belief that he was put- 
chasing an absolute proprietary title and the luzuta* 
tion begins to tun from the date of purchase by prl* 
vate treaty. 18 A.L.J. 877, FoU.; A.I.R. 1926 Mad. 81 
and A.I.R. 1921 All. 389. Ref. (ZJalol, /.). ABDUL 
Aziz v. Munni Lad. A.I.R. 1950 All. 417* 

——The seotions have no rotrospeotive appUoa- 
tion. [Wort and Fast Ali, JJ*)t NaOBANGI LAD 
V. Ramohaban Das. 11 P.L T. 403= 

A.I.R. 1930 Pat. 455. 

Article 134 applies even to transfers by 

trustees and mortgagees and there is no distlnotloii 
between transfers by these two olassee. A. 1. 

1926 Mad. 81, Ret. on. {Jackson, A*J.O.). DAUDAT 
V. Badibam. 118 LG. 662= A.I.R. 1929 Rag. 267. 
^uocessioe transferees. 

Artlole 134 is limited to oases where the property 
mortgaged has been transferred by the^ mortgagee 
for a valuable oonsideratiou. That artlole applies 
only to oases where a transferee fot value iiom a 
mortgagee, takes that which is defacio a mortgage, 
upon a representation made to him and in the full 
belief that it Is not a mortgage but an absolute 
title. The article oannot protect persons who are 
not transferees from the mortgagees, but are trans- 
ferees from persons other than the mortgagees or 
their heirs, e.g., transferees from mortgagea'a 
transferees. 20 0. 0. 164, Rel. on. 

Any person who seeks the proteotion of Art. 134 
must strictly bring his oase within that artlole, 
(Zqboi Ahmad, J.). MuHAWAR Ala o. JaGMIDAH 
Ram. 99 I. 0 . 280 = A. I. R. 1927 All. 177. 

■ ■Article 134 controls both Arts. 140 and 148.. 

{Lindsay and Fanhaiya LcU, JJ.). Naunidad 
Singh u. a. G. Skinnbb. 92 1. G. 63= 

47 All. 803=23 A.L.J. 691= A.I.R. 1925 All. 707. 

-A suit for redemption of a usufeuotuary 
mortgage from the original mortgagee cannot be ia 
suit within the meaning of Art. 134 of the Autk 
The artiole oan be applicable only when the suit lit 
question Is being brought against the subsequeai 
transferee from the original mortgagee. [RMaiga 
and Broton, JJ.). A. T. A, R, M. M. OHBTTY Uk 
Mo. SASIM. 90 I.O, 1011=3 Rnag. 367= 

A.LR. 1986 Rab|. 



3731 


DBCBNNIAIi DIQBST, 1921—1930. 


LIMITATION ACT (1908), Art. 134-Bcope. 

~ Sub’mortgagee. 

As against a sub-mortgagee, as such, the article 
of the Limitation Act which applies is Art 148 
and not Art. 134. [Duckworth and Godfrey, JJ.). 
MA MYAT GYI V. Ma Ma NtAN. 84 I.C. 984= 

2 Rang. 961 = A.I.R. 1935 Rang. 180. 

’Purchaser from mortgagor's vendee. 

Article 134 protects a purchaser of the rights of 

the mortgagor’s ostensible vendee from a claim by 
the mortgagor unless the claim is brought within 
13 years from the date of the transfer. (Kanhaiya 
Lai, J.C.). Mohammad Abbas u. Shahmat 
HDSSAIN. 79 I.C. 274=26 0 0. 64= 

A.I.R. 1923 Oadh 246. 

—Art. 134— Starting point. 

Under Art. 134 there must be a valid trans* 
fet between the transferor and the transferee 
though it might not be operative as against a trust 
or any other person, and the time runs only from 
the date of the transfer. (Bamesam and Jackson, 
JJ.). SDBBA RAO V. Yeeranjanbyaswami. 

A.I.R. 1930 Mad. 298. 

Article 134 ought to be applied, as stated in 

Limitation Act, from the date of transfer and not 
from the date of possession. (Bennet, J.). Behari 
LAL V. BABU ram. 118 I.C. 699 (All.). 

' Limitation under Art. 134 runs only from 
the date of the transfer by the trustee or mortgagee 
and not from tbe preliminary conveyance, bequest 
or mortgage. (Pratt and Fawcett, JJ,). BAI Reva 

D. Vallimahombd Miyamahomed. 

70 I.C. 912=24 Bom. L.R. 720 = 46 Bom. 1009= 

A.I.R. 1922 Bom. 211. 

—Art. 134— Transfer by mortgagee as owner. 

■ Article 134 does apply even where the mort* 
gagee has ceased to be a mortgagee by getting the 
equity of redemption and has obtained possession 
not under the mortgage but under the purchase of the 
equity. It is immaterial that the mortgagee should 
have thought that he was absolute owner if in fact 
he was mortgagee. It is also immaterial whether 
he gets possession before, under or after the mort- 
gage if in fact he purported to transfer the property 
to the transferee. [Lord Atkin.) SKINNER v. 
Nadni Lal Singh. 117 I.C. 22=91 All. 367= 
1929 A.L.J. 966=56 l A. 192=33 C.W.N. 761 = 
31 Bom. L.R. 854 = 30 H.L.W. 76=90 C L J. 74= 
1929 M.W.N. 676=A.I.R. 1929 P.C. 158 (P.C.). 

If a purchaser from a mortgagee honestly and 

after due care, believed that his transferor was tho 
full owner, it may be presumed that what he in- 
tended to acquire was full ownership and therefore 
Art. 134 would govern his ease. 84 M. L. J. 431, 
Bel. on. [Venkatasubba Boo and Walsh, JJ.). 
MARIYDMMA V. ANDU. 113 10. 149= 

A.I.R. 1929 Had. 143. 

A transferee for value from a mortgagee, who 

has taken that which is de facto a mortgage upon a 
representation made to him, and in the full belief 
that it is not a mortgage, but an absolute title, is 
entitled to the benedt of Art. 134, though the suit 
Is a suit for redemption of the mortgage. [Iqbal 
Ahmad, J.). LAKHMI DA8 v. MT. BADLA. 

102 I.C. 139= A. I. R. 1927 All. 807. 

Where a person believing that his vendor 

had an absolute interest in a certain property of 
which ho was only the mortgagee, purchases the 
same for valuable oonsideratlon, the suit brought 
by the heirs of original mortgagor to redeem the 
property from suoh purchaser, if brought more 
than 12 years after the date of sale, will be barred 
by limitation. A.I.R. 1922 Oudh 7, Foil. In suoh 
oases mere oonstruotive notice without actual 
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LIMITATION ACT (1908), Art. 184-TiaiiBrerbr' 

mortgagee ai owner. 

knowledge is not sufficient to deprive the purchaser 
of the benefit of Art. 134 and the purchaser who- 
bought what purported to be and what he believed 
to be full proprietary right cannot be deprived of 
the benefit of Art. 134 by failure to make inquiries 
as to the true state of the title. [Rasa, J.). HONA- 

MAN Singh v. Sardari umbao Euar. 

99 I.C. 143 = A.I.R. 1926 Oudh 192. 
—Article 184 presupposes a transfer with pos- 
session. The transferor-mortgagee must have been 
in possession of the mortgaged property at the time 
he made the transfer. But the possession which 
the transferor has at the time of the transfer need) 
not necessarily be acquired under the mortgage 
originally made in his favour. Even if the mort- 
gage was a simple mortgage and if the mortgagee 
subsequently gets possession of the mortgage pro- 
perty otherwise, as for example, by purchase lU' 
execution of a simple money decree obtained by 
another creditor, the article will still apply if it Is 
established that at the time tbe transfer is made 
the mortgagee was in possession no matter under 
what title. The article is designed for the protec- 
tion of a transferee who has been led by a mort- 
gagee to believe that he is acquiring not merely 
mortgagee rights but a full proprietary title. 
[Lindsay and Kanhaiya Lal, JJ.). NAUNI LAL 
Singh v. a. G. Skinner. 92 I.C. 63= 

47 All. 803=23 A.L.J. 691=- 
A. I. R. 1929 All. 707. 

Where a mortgagee sold the property to an- 
other as if be was the owner thereof but the trans- 
feree. notwithstanding the fact that hetookth^ 
sale-deed, admitted the right of the mortgagor, 
dealt with him on the footing that be was the 
mortgagor landlord, aoknowledged his title, paid 
him rent and constituted himself mortgagee-tenant 
and throughout assumed his possession to be that-- 
of a tenant, 

Held, that the transferee could not rely on 
Art. 134 in an action against him by the mort- 
gagor, 

Held, also that a person claiming from the trans- 
feree would not be in a better position than himself. 
[Venkatasubba Bao, J.). Vettiparampil AhAM 
MAD V. C. C. MANAKKAL ZABNAVAN. 

87 I.C. 978 = A. I. R. 1925 Mad. 1127. 

Purchasers from mortgagee. 

A suit against purchasers from the mortgagee of 
the whole property and not merely the mortgagee’s- 
rights is covered by Art. 134 and the purchaser 
would be entitled to retain the property H no suit 
was brought to set aside tbe sale within twelve 
years of the transfer. [Uaclcod, C.J. and Shah, J .). 
Krishanji SONAJI V. BADANAND MADHAO. 

80 I.C. 763=26 Bom. L. R. 341= 
A. I. R. 1924 Bom. 417. 
Subsequent knowledge of transferee imtnaie- 

Defendant No. 1 with whom plaintiff’s predeoes- 
8or-in- title mortgaged certain lands, sold as owner 
the land to defendant No. 2 who was a purchaser 
for value without notice and gave him possession. 
Defendant No. 2 came subsequently to know that 
defendant No. 1 was only a mortgagee and not the 
owner of the land. In plaintiff’s suit, after 12’ 
years of the transfer, for redemption, 

HeW, it was barred under Art. 184 of the IndiM- 
Limitation Act. Unless direct possession is made In. 
the Act, that on the acquisition of such knowledge- 
the time which had previously begun to run against 
the mortgagor should stop It is difficult to say that 
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filHITiTlON lOT (1908), Irt. 131— TvaDife* by 
mortgagee at owner. 

the later knowledge on the part of the tranefeiee 
would prerenc time ronning In bis lavoar. (Jifoc- 
I#od, C. /. and Coyajee, J.). Keshav Saghunath 
JOSHI V. Gafubkhan Daimkhan Bulbbb. 

87 I.O. 808=24 Bom.L.R. 319=46 Bom. 903= 

A. I. R. 1922 Bom. 284. 

KcT/. 7 frj"‘* with possession making simple 
mortgage^Suit by original mortgagor. 

'W^here a mortgagee with possession makes a 
simple mortgage ef the proprietary interest which 
he belleveB and professes or pretends to hold in 
the property and the mortgagee of snob Interest 
purchases it in execution of a decree obtained by 
him on the mortgage of the so'oalled proprietary 
Interest of his mortgagor, Art. 184 does not apply 
to a suit by the original mortgagor for possession 
bat Art. 144 applies to such suit. 25 Mad. 99; 
9 All. 97 aud 2 A. L. J. 234, Ref. (ifears, C./. and 
Eanhaiya Lai, J.). Mt. RAm Piari v. BODh Sen. 

61 1.0. 846=43 All. 164=A.1.R. 1921 All. 389. 
— . - . ^ bere a person mortgaged certain properties 
and the mortgagee treating it as his own, mort- 
gaged it to a third person and that person pur* 
obases it in Court sale, in exeontlon of his mort* 
gage decree, and passes title to hia sendee, and 
where a person who buys the equity of redemption 
from the original mortgagor, brings a suit for re- 
demption against the vendee the suit is governed 
by Art. 134 or Art. 144 of the Limitation Act, and 
cot by Art. 148. {Tudball, J.). GUBDIAL v. MANNA 
LAL. 61 I. 0. 627=2 U.P.L.R. (All.) 410. 

-Article 141 covets only those oases in which 

the cause of action is simply the death of the 
female. Where the cause of action inoludes a 
mortgage by the last male holder and a transfer by 
the mortgagee. Art. 184 will apply. 

A Hindu mortgaged his properties in 1866 and 
thereafter died leaving daughters. The mortgagee 
sold the properties to the defendant in 1900 and 
gave him possession. The last surviving daughter 
died in 1906 and in 1914 her sons brought a suit 
for redemption and possession, 

Seld, that the suit was barred under Art. 184. 
(Spencer and Ramesam, JJ.). NABAYANA8WAMT 
NAICEBB V. FERIA8AMY ODATAR. 68 I.C. 734= 

44 Had. 981 = 14 U.L.W. 116= 
1921 H.W.N. 46S=A.I.R. 1921 Had. 272= 

41 H. L. J. 163. 

—Art, 184— Wakf property. 

■' ‘Adverse possession—Starting point. 

There is no difference between a permanent lease 
and a sale of wakf property and where a sale by 
the mutwalli of such property is valid during his 
lifetime, adverse possession against the mosque 
commences not from the date of sale but from the 
date of the death of the mutwalli. A.I.B. 1922 P.O. 
123 ; A.I R, 1926 Mad. 822 ; A.I.R. 1927 Mad. 1163 : 
A.I.R. 1926 Pat. 289, M.;A.I.R. 1922 Pat. 243 ; 
A.I.R. 1926 P.O. 9; A.I.R. 1923 P.O. 44, Ref, {Wal- 
lace and AnanfbakrtsAna Ayyar, JJ.), Pibatla 

PBDA VSNEATASUBBABATUDU V. SiLAB SAHIB. 

81 H.L.W. 396= A.I.R. 1930 Had. 682= 

08 H. L. J. 621. 

' A permanent lease of properties set apart lor 
a family religions trust cannot be considered as a 
tcaQBfer for oonsiderailon contemplated under 
Art. 184. Attiole 144 only applies to the case. A.I.R. 
3922 P.0. 128 and A.I.R. 1922 P.O. 865, PoU. (Afo- 
dMiuin Ifair, /.). Labhuimabayana Rajamma. 
KHd ^ ; 66 1.0. 1002=21 M.L.W.^ieSa 

I In t- A.I..R, 1920iMacli m 


LIHITATIOH ACT (1908). Art. ISi^Wailllbf 
good faith. 

Attiole 184 does not apply to a toakf* {Lord 

Sumner.) ABDXJB RAHIM o. NabATAN DA8. 

71 I.C. 646=17 H.L.W. 509*60 Ji* 
32 M.L.T. 183*26 Bom. L. R. 870* 
1923 H.W.N. 441= 80 Oal. 329*38 0*^^* 

28 C.W.N. 121= A.I.R. 1923 

44H.L.J. 621 (P.O.). 

Article 144 and not Art.184 governs a suit to 

set aside an alienation by a Mutawali of ord^ry 
waqf property gifted for general, pious or religious 
purposes. Action 10 controls Art, 134 of the 
Limitation Act of 1908. It clearly shows that the 
Article refers to cases of speoifio trust and relates 
to property "conveyed in trust.” There is under 
Hindu and Muhammadan Law, a distlnotion 
between a specific tmst and a trust for general, 
liglous or charitable purposes. (ScoU*5ffWfh, /.)• 

DiwAN 8 inqh 0. Sham Dab. . 

68 I.O. 722* A.I.R. 1922 Lah. 271. 

Article 184 of the Llmitotion Aot, applies to a 

suit to recover, on behalf of a trust properties 
alienated by a mutwalli and the period of limita* 
tion oommenoes to inn from the date of the aliens* 
tlon. {Teunon and Newbouldt JJ.). MD. KAZI* 
MUDDIN CHOWDEUBY V, SBBBMUTTY BOB^ 

Kwathn. 60 I. 0. 689 (Cal.), 


—Art. 134— Want of good faith, 

Transferee with notice— Artielo noi appKca* 

bU. 

A suit for redemption by a purchaser of the 
interest of a mortgagor against the transferee 
of the rights of the mortgagee with notice of the 
light of the mortgagee is not governed by Art. 134 
since the attiole is designed for the protao* 
tion of the transferee who has been made to 
believe by the mortgagee that he was transferring 
the full proprietary title in the property. 24 Oal. 
281 ; A.I.R. 1926 Bom. 417 ; 19 Bom. 140, Poll.; 
A.I.R. 1925 All. 707 ; A.I.R. 1929 P.O. 158, Bel. on; 
A.I.R. 1926 Mad. 81, Diet. {Hadgaonhar, J,). 
SBIVAII SHESAOIB XULEABNI 0. OHANAVA KAH 
BASANGAVOA. 32 Bom.L.R. 687* 

A.I.R. 1930 Bom. 292. 

Transferee wifh notice — Article applicable. 

Article 184 would apply both to transferees from 
trustees as from mortgagees provided the transfer 
was for valuable cousideratlon and of absolute 
title. The question of bona fide on the part of the 
transferee is immaterial. 

Per Costellot J.— Whether aotual knowledge on 
the part of the transferee is immaterial is perhaps 
a question on which there remains some little 
doubt. {Suhratoardy and Costello, JJ.). BAI* 
EUNTBANATH ROY V. MOULYl AHUBO ULLA. 

34 O.W.N. 961. 

■ Transferee toifh- notice— Attiole not applioa' 

hie. 

The omission of the words "good faith” fxom 
Alt. 184 does not entitle a person, who putohasea 
with full knowledge that his vendor’s title is 
merely that of Uie mortgagee, to the benefit of 
that attiole. 37 All. 660, Foil.; A.I.R 1925 All. 707; 
t8A.L.J. 995, Xxpl. Stud Not a^l. {Rennet, J 

BehabiLalv. Babc Bam. IIB 1.0, 669 (All,). 

The fact that there was no reason on leooxd 
fox the vendee to believe that his vendor had 
absolute title to the property which he could 
transfer, other than the bare aaBUianoe -of the 
vendor ^at ha bad auoh title does hot neoesaaxily 
prove that he did not believe that hla vendor had 
auoh title nor is li a snffioient reaioh tor holding 
that’he ba^alned tor a tzahster 6t A.ilght ithatidld 
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LIMITATION ACT (1908). Art. 13i-Wanfc of 

good faith. 

not exist. [Waller and Jackson, JJ.). Roman 
Catholic Mission, Tinnevellt Dist. v, 
Thirumalaiyappa Mcdaliar. 119 i.c. 154 = 
^ ^ . . A.I.R. 1929 Mad. 417. 

— ; Ciood faith la immaterial and Art. 134 ap- 
plies even if the transferee knows that the 
transferor was only a mortgagee. A. I. R. 1922 
Bom. 234; 40 Mad. 74.5 and A.I.R. 1926 Mad. 81 
Poll. (Jackson, A.J.C.). DAULAT o. BALIRAM 

118 I.C. 682= A.I.R. 1929 Nag. 267. 
Transferee with notite—Article applicable. 

In the Limitation Aot of 1877 as in the Act of 1908 
the expreeeions " bona fide " and "good faith” 
which found a place in the Acts of 1859 and 1871 
have been deliberately deleted from the article. 
This indicates that the section applies not only 
to oases of purchase and transfer 6ona or 
in good faith but also to oases where there are 
transfers of property either by the trustee or by the 
mortgagee, whether bona fide or not. (Srinivasa 
Ayyangar, J.). Thiruvikrama Ayyar v. Vya- 
PURINaicken. A.I.R. 1927 Mad. 1028. 

Absolute transfer necessary. 

Before Art. 134 oan be held applicable to a case, 
there must be a real transfer and that the transfer 
must be an absolute transfer of the property itself 
and not a mere assignment of the mortgage. Where, 
therefore, the transferee, in spite of the fact that 
he knew or bad reason to believe that the trans- 
feror was only a mortgagee still stipulated for an 
absolute transfer of the land and obtained it, the 
mere faot that the transferee knew or had reason 
to believe that the transferor was merely a mort- 
gagee or a limited owner cannot really aSeot the 
question of the applioability of this article. (Srini^ 
vasa Ayyangar, J.). Thiruvikrama Ayyar v. 
VYAPDRI NAICKEN. A.I.R. 1927 Mad. 1028. 

A purchaser from a mortgagee with condi- 
tional sale who does not enquire as to whether the 
mortgagee bad acquired full proprietary rights by 
proceeding under Bengal Land Redemption and 
Foreclosure Regulation is not 5ona purchaser. 
{Jai Lai, J,). Zaman Ali Shah v. Rura. 

96 I.C. 886= A.I.R. 1926 Lah. 676. 

Article 134 applies only to 6ona fide pur- 

ohasers and to other purchasers Art. 148 applies. 
A.I.R. 1924 Lah. 468, Fofl. (/<ii Lof, J".). Zaman 
Ali V, Rura. 96 I.C. 886= A.I.R. 1926 Lah. 676. 
Transferee with notice. 

Where both the transferor and the transferee 
knew that the tranf=feror was unable to confer a 
higher right than that of a sub.mortgagcc on the 
transferee, and neither the transferor nor the 
transferee honestly believed that the full owuer- 
ship was being passed, tbe mere insertion of some 
words in the document, which might be construed 
as if they were the words of a person, capable of 
passing a title of full owner to his transfereo, do 
not confer full ownership ou the transferee. 34 
M.L.J. 431, on. The question whether the 
transferee from a mortgageoo took an absolute 
interest or only a mortgage interest is a questiou 
of intention. (Spencer and Odqers, JJ.). LAKSH- 
MANA AIYAR V. SANKARAPANDIAN PILLAI. 

98 I.c. 276 = 23 M.L.W. 63 = 1926 H.W.N. 152= 
A.I.R. 1926 Had. 311 = 61 H.L.J. 4S1. 
' ' ' Transferee with notice — Article applicable. 

Article 134 applies even where a deed of transfer 
is a sale-deed and what was bargained by tbe 
transferee is also an absolute sale though he knew 
that the transferor has only a mortgagee's interest. 
A.I.R. 1923 P.O. 176, J’oZI. The omission of the 


LIMITATION AOT (1908), 
good faith. 


Art. 134~Waiit of 


words ‘in good faith” which appeared in the cor- 
responding articles of the Limitation Acts of 1859 
and 1871 is not without any significance and the 
onus is not on a purchaser of the full interest from 
a mortgagee to prove that he acted in good faith 
before he can plead limitation. [Spencer and 
Baynesam, JJ.). VENKA Shettithi v. Rama- 
CHANDRAyya. 92 I.c. 342=49 Mad. 29= 

1923 M.W.N 866=22 M.L.W. 888= 
A. I. R. 1926 Had. 81= 49 H.L.J. 634. 

-Transferee with notice — Article applicable. 

A suit by mortgagor to recover property from a 
transferee of absolute title from mortgagee, is 
governed by Art. 134 and not by Art. 148. 44 Bom. 
614, Not foil. 

Under Art. 134 the transferee without notice aud 
the transferee with notice ace on the same footing, 
47 Cal. 866 and A.I.R 1922 Bom. 234. Foil. [Hasan, 
Baza and Kendall, JJ.). Sri Ram v. Najibullah. 

97 I.O. 874=1 Lack. 423 = 29 0.0. 353= 
3 O.W.N. 674 = A.I.R. 1926 Oadh 547 (F.B.). 
-Transferee with notice^ Article applicable. 

Article 134 is not restricted in its application to 
the purchaser in the good faith, but applies equally 
to an alienee from a trustee for valui, even when 
he takes the property with full knowledge, that 
the alienor is acting in excess of his power. 127 P.R. 
1908 (F.B ), Foil, ; 37 All, 630, Not foil. [Broadway 
and Fforde, JJ.). NARAIN DAS v. SardUL SiNUH. 

95 I. 0. 699 (Lah.). 
Transferee with notice^Arlicle not applica- 
ble. 


Article 134 does not apply to a suit by a mortgagor 
to recover possession of the mortgaged property from 
an alienee of the mortgagee who has taken with 
notice of the mortgage. Suoh a suit is governed 
by Art. 148. A. I. R. 1925 Bom. 417, Bef. (Raymond, 
A. J. C.). SULLEMAN AUSHIM v. ESSO. 

91 I.O. 87=20 S.L.R. 277= A.I.R. 1926 Sind 145. 
Transferee with notice — Article inapplicable. 

Article 134 does not apply to a suit by a mort- 
gagor to recover possession of the mortgaged pro- 
perty from an alienee of the mortgagee who had 
even constructive notice of the mortgage. Suoh 
a suit is governed by Art. 148 of the Aot. 44 Bom. 
614, Foil. [Macleod, C. J. and Coyajee, J>)> 
VISHVANATH BHIVA t>. TUKABAM VlTHU. 

89 I.C. 189=27 Bom.L.R. 681 = 
A I R. 1925 Bom. 417. 

Transferee with notice — Article not applica' 

ble. 

Article 134 applies only against a transferee 
with a bona fide belief at the time of the alienation 
while as against other transferees a suit for redemp- 
tion is governed by Art. 148. 9 Bom. 476 ; 16 Bom. 
583; 45 I. C. 975; 68 I. 0. 734, Not foil. [Shadi Lai, 
C. J. and Le Bossignol, J-). WAZIR CHAND n. 

nathu Ram. 80 I.c. 321=6 l.l.J. 151= 

A.I.R. 1924 Lah. 46S. 
Transferee without notice. 

A transfer by a mortgagee does not stand on tho 
same footing as a transfer by a trustee, where the 
transfer is made by a trustee for a valuable con- 
sideration, the question of good faith becomes 
practically immaterial for, if the transferee has 
acquired the property from a trustee in good faith 
for a valuable consideration without having a 
notice of the trust, he acquires an immediate title 
to the property under S. 64 of the Indian Trusts 
Aot; but if he has not acted In good faith and go 
paid valuable consideration, he acquires a odhaa 
j title after the lapse of the period necessary for 
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IflHITATlON iCT (1908), Art. 184-Want of 
good faith. 

extiogoisbicg the right ot the benefiolar7 to follow 
the trust property in bis hands. Where the 
transferee purchases in good faith and for valuable 
^paslderation without having any cotioe that the 
transferor had no higher interest than that of a 
mortgagee. Article 134 protects him from a claim by 
the mortgagor, unless the mortgagor enforces his 
Tights as against such transferee within 12 years 
from the date of the transfer. 37 All. 660 and 
23 0.0. 125, Foil.-, 38I.C. 194 and 40 Mad. 745, Dist. 
{EanhaiyaLal, J.O.). GOMTI MISRA v. DEOTA 
DIN SINGH. 77 1.0.737=26 0.0.197 = 

A.l.S. 1924 Oadh 44. 

Transferee with notice— Article notapplica' 
Vie, 

Article 134 could be availed of by a transferee from 
a mortgagee to resist the suit for possession of the 
property transferred to him but It has nowhere 
been laid down that the transfer itself oonveyed a 
valid title to the transferee. If it oan be shown 
that the transferee from a mortgagee knew that the 
title of hia transferor was not free from doubt and 
euoh transferee took no steps whatever to clear up ' 
ihat doubt, he oan hardly claim the benefit of 
Art.lSl. The omission of the words "in good faith” 
from Art. 184 does not entitle a person who pur* 
chases with full knowledge that hU vendor’s title 
U merely that of mortgagee, to the benefit of that 
Article. 87 All. 660. Ref, {Broadway, J,). SRI Kam 

V, Malwala Bam. 

71 1.O. 577=: A. 1. R. 1923 Lab. 219. 

' ■ ' ■ Purchaser without notice, 

A person who purchases aright which he honest* 
1; believes to be a full proprietary right and which 
is so described in the deed of sale oan claim the 
<)he benefit of the Art. 134, Limitation Aot, even 
though by tbe exercise of dlUgenoe he might have 
discovered that his transferor was ouly a mortga* 
gee. 87 All. 660 ; 23 0 . 0. 125 ; U M. I. A. 1 
(P.C.); 19 Bom. 140, Ref. to. 

Burden of proving knowledge of the transferee 
lies on the person who asserts that a transaotlon 
was something difierent from what, on the faoe of 
it purports to be. (Daniels and LyU, A. J. Cs.). 
BUAi Partab Singh tt. Raghubaj Singh. 

67 I.C. 372=9 O.L.J. 173=28 0.0. 118= 

A.I.R. 1922 Oadh 7. 

135— Defanit olauie In mortgage. 

■ A person mortgaged his land with a stipula- 
tion that he would be in possession and be paying 
Annual interest falling which the mortgagee would 
be entitled either to recover interest independently 
or ^ add it to the prlnolpal sum and obtain posses- 
elon of land by suit, 

Held, that although the mortgagee had option 
of ohooslng between two different remedies, as he 
oonld pursue them on the happening of a single 
cvent nsmely a given default, the mortgagor’s 
eight to poBseeslon had determined at the first de- 
fault date and mortgagee’s suit 12 years subse- 
quenito default was barred. 6 0. L. 7. 248, Disf.; 
86 P. B 1697 and 68 l.O. 579. Rel. on. (Teh Ghand 
smtoni //.). Atba Bam v, Bhadi Khan. 

^ o { 121 1.0. 190=A.I.R. 1930 Lah. 327. 

■■-V,— A mortgage-deed oontalned a clause to the 
Afieot-that the moitgage^money would be paid by 
annual Instalments, and that on the happening of 
a dafault in the payment of any instalment the 
mortgagee would be entitled to.take poasesslOQ of 
^s) property. No instalment was paid. In a salt 
<qr> Aa.nnortgagee for possession of the mortgaged 


LIMITATION AOT (1908), Art. 187 — Root delicti 

property more than twelve years after the date of 
the first default. 

Held, that the suit was barred under Art. 135 
of the Limitation Aot. (Abdul Baoof and Harris 
son, JJ,), ISHAE DASS V, SHAHAB UD DIN. 

63 1.0. 579 (Lah.). 

—Art. 133— Mortgagor not in posseailon . 

There is no reason why a puisne mortgagee 

should be compelled to file a suit for possessian 
within twelve years from the date of hia mortgage, . 
when the property is not in the possession of tho 
mortgagor, but is in the possession of a third party 
ora prior mortgagee. (ShadiLal, C.f. and 2£oti 
Sagar,J.). iNDAB SiNQH v. BASANTA. 

63 I.C. 679=4L.L.J. 13=A.I.R. 1922 Lah. 91. 
—Art. 138— Scope. 

Article 135 applies not only where the salt ia 
filed against the mortgager but also against a per- 
son deriving title from the mortgagor under a prior 
mortgage. (Daniels, J.C.). GOHUL PRASAD «. 
SUERU. 81 1.0. 581=11 O.L.J. 269= 

A.l.R. 1924 Oadh 371. 
—Art. 185— Sabmerslon of land. 

Ia a suit brought more than 12 years after 
the mortgage by mortgagee for possession of mort- 
gaged property whtoh was submerged under water 
after the exeoutlon of the mortgage, 

Held, that as the time began to mu from the 
date of the mortgage, the subsequent submersion 
of the land under water oannot have the efieot of 
stopping it and, therefore, the suit was barred. 
(Zafar Ali, J.). Babkat v. Bolu Mad. 

92 1.0. 178=7 L.L.J. 509=26 P.L.R. 729= 

A.l.R. 1925 Lah. 627. 

—Art. 136— Starting point. 

—— Uoder Art. 186 a person in his oapaoity of a 
private purohaser has 12 years’ iimitatloa to sue 
for possession of immovable property sold to him 
by his vendor when out of possession at the date of 
sale, the starting point of limitation being the date 
when the vendor was first entitled to posseselon ; 
and tbe mere oiroumstanoa that the purchaser 
takes Ave years to complete his title against hU 
vendor oannot give him a fresh starting point of 
limitation as he oan only sue in tbe right of his 
vendor. 2 N.L.R. 32, Bel. on. (Kinkhede, A.J,0,)$ 
GAUBISHANEAB V. IBBAHIU Aid. 116 1.0. 70= 

A. I. R. 1929 Nag. 298. 
—Art. 137— Mortgage decree. 

‘Article 187 does not apply to purchasers at 

sale held in ezeontion of mortgage-decrees. (AyUnp 
and Venhatasubba Rao, JJ.), Sdndabau Aybb «. 
THIYAGABAJA PiLLAI. 99 1.0. 831= 

A.l.R. 1923 Mad. 160=50 M.L.J. 188. 

—Art. 137— Mortgagor and mortgagee. 
——Adverse poasession against a mortgagee is 
generally ineffectual against the mortgagor, espe* 
oially when it begins at a time when the mortgagee 
is In possession of the mortgaged property and 
asserts a title whloh is hostile not only to the 
mortgagee but which also assails the title of the 
mortgagor and the mortgagor allows 12 years to 
elapse, the title of the trespasser will become in- 
defeasible not only against the mortgagee but also 
against the mortgagor. 6 P.B. 1896 and A. 1. R« 
1925 Bom. 466, Diet. Marquis of Oha{t?tond«Uy 
V. Lord Clinton, 22 B.R. 84. FoU.; 86 0. W. N. SOU 
Ref. to. (Teh Ohand, J,), Hansa v. BAHLOS. 

107 1.0. 612=A.I.R. 1928 Lah. liT. 
—Art. 137— Rent deoree. 

Purohamr 4n exocutiiM of, v 

Plalntifle were owners: of e mitee tenimsaR* 
under them was a danniroi tenure) Jield by the de* 
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LIMITITION ACT (1908), Art. 138-AdYeMe 

poBseBBion. 

fendante. This under-tenure was Bold io execu- 
tion of a rent decree and purchased by a stranger 
who never obtained possession. In execution of a 
rent decree obtained against the stranger the under- 
tenure was again sold more than twelve years after 
and purchased by the plaintifls who sued for 
possession, 

Held, Per Walmsky, J. (Woodroffe and Suhra- 
ivardy, JJ, contra). — Article 137 applied to the case 
and the suit was barred. 

Per Suhrawardy, J".— Article 140 or Art. 144 ap- 
plied to the case. 

Per WoodroJJe, iT.— None of the articles of the 
Limitation Act applied to the case but the suit was 
barred under S. 167 of the Bengal Tenancy Act. 
{Woodroffe, J.,on difference between Walmsley and 
Suhrawardy, JJ.). JnANENDRA MOHAN DdTT v. 

Umesh Chandra GuHA. 26C.W.N. 985= 

A.I.K. 1922 Oal, S44. 
— Art. 188— Adverse poBBesBion. 

— —The auction-purchaser must institute a suit 
for possession of the property purchased by him in 
execution of a decree within 12 years from the date 
when the sale becomes absolute and any question 
of adverse possession in favour of person holding 
against him is irrelevant. {King, J.). BH4GMAL 
V. SITARAM. 96 I.C. 173 (All.). 

—Art. 188— Mortgage pending attachment. 

1 — Where property is usufructuarily mortgaged 

during pendency of an attachment and it is subse- 
quently sold, the purchaser must sue for possession 
within 12 years from the date when he took 
Bymbolioal possession. Nor could he ever sue for 
redemption. {Devadoss and Waller, JJ.). SRINI- 
VASA AIYANGAB V. VELLAYAN AUBALAM. 

97 I.C. 718 = 24 M.L.W. 263= 
A.I.R. 1926 Had. 966=51 H.L.J. 143. 
—Art. 138 — Scope. 

■ -The expression “purchaser at a sale in exe- 
cution of a decree” in Art. 188 does not covet the 
case of a judgment-creditor who purchases the 
property in execution of his own decree. (Devadoss 
and Sundaram Chetty, JJ.). MATHONKANDI 
KANNAN V. THAYYIL Pokkutti AVVULLA HAJI. 
99 I. C. 677=50 Had. 403=25 H,L.W. 61 = 
1927 M.W.N. 8=38 H.L.T. 156 = 
A.I.R. 1927 Had. 288=52 H.L.J. 1. 
Article 138 must be read along with the pro- 
visions of the O.P. Code. {Devadoss and Sundaram 
Chetty, JJ.). MATHONKANDI KANNAN V. THAYYIL 
PDKKUTTI AWULLA HAJI. 99 I.C. 677 = 

50 Mad. 403=25 M.L.W. 61=1927 M.W.N. 8 = 
88 H.L.T. 1S6=A.I.R. 1927 Had. 288= 

52 H.L.J. 1. 

Article 138 of Limitation Act cannot override 

the provisions of S. 47 of G. P. Code, {Chatterjee 
Ag. C.J., Walmsley, Cuming, Page and Chakra' 
varii, JJ.), KAILA8H CHANDRA v. OOPAL 
Chandra. 95 I.C. 494=53 Cal. 781= 

43C.L.J. 345=30 C.W.N. 649= 
A.I.R. 1926 Cal. 798 (F.B.). 

—Art. 138— Suit against judgment-debtor’s co- 
tenant. 

“—When a purohasor at Court sale sues the 
oo-tenants of the judgment-debtor, Art. 138 will not 
apply for that Article applies only against judg- 
ment-debtor and persons claiming through him. 
The suit will bo governed by Art. 144. [Rankin, C.J. 
and Mukerji, J.). BiSWANATH OBAKRAVARTI o. 
Babija Khatun. 117 I.C. 593=38 C.W.N. 46= 

86 Cal. 616= A. 1. R. 1929 Cal. 280. 
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' — Art. 138— Suit against trespaiBer. 

' Article 138 has no application to suit for 

I possession by a Court auction-purchaser against a 

: person who claims title independent of the judg- 
ment-debtor. The article applicable Is Art. 144 
and under Art. 144 a trespasser cannot tack on his 
I possession with that of previous trespasser. 

I Where the defendant claims through the judg- 
I ment-debtor, Art. 138 would apply but when sym- 
* bolical possession has been given to the auction- 
I purchaser it will be equivalent to actual possession 
: against the defendant and thereupon Art. 142 will 
i apply to the case. [Richardson and Suhrawardy, 

I JJ.). JANAKINATH BAHA t>. BAIKUNTHA NATE 
CHOLLAK. 70 I.C. 602=27 C.W.N. 259= 

36 C. L. J 140= A.I.R. 1922 Oal. 176. 

I —Art. 139— Applicability. 

Lessees claiming permanent right. 

The mukarrari istimrari granted to the original 
Mukarraridars conveyed only a life-interest. Bat 
it was claimed by their representatives that the^ 
interest which the mukarrari istimrari lease con- 
veyed was of a permanent character. Such interest- 
was expressly asserted in the sale-deed executed 
by the mukarraridars at the time. The defendanta- 
expressly claimed throughout to hold under the- 
sale-deed as permanent mukarraridars, 

Held, that the suit was not governed by Art. 189, 
but by Art. 144 as the defendants bad made a de- 
finite assertion of an adverse right more than 
twelve years before the suit. [Jwala Prasad, A.C.J. 
and Macpherson, J.). Eam RACHHYA SiNGH 
KAMAKHYA NABAIN BINGH. 84 1.0.586= 

1924 P.H.C.C. 313=6 P.L.T. 12= 
4 Pat. 139= A. I. R. 1925 Pat. 216. 

Vendor holding over — Purchaser from — Suit 

against. 

Where the plaintifi purchased half of a field but- 
the vendor remained in possession under a rent- 
note for one year executed on the same day, the 
vendor held over and afterwards sold the entire 
field to defendant and gave up possession in hia- 
favour, in a suit by plaintiff for possession of the 
moiety sold to him, 

Held, that the suit was governed by Art. 144 and- 
not by Art. 189. [Maeleod. C.J. and Fawcett, J.). 
ICHALAL JAQMOHANDAS V. Nago SINA. 

60 1.0. 889 = 23 Bom. L.R. 60= 
A.I.R. 1921 Bom. 462.- 
— Art. 139— Enoroacbment and erection of bnild* 


Ings. . 

Encroachment and putting up of new huiia- 

ings by tenants more than 12 years before euife 
Plaintiff is not entitled to claim demolition there- 
of but only to a declaration of his rights of pro- 
perty in the sites. [Lindsay, J,). MT. 

KOER V. SALIG RAM. 68 I.C. 603- 

A.I.R. 1922 All. 210. 

-Art. 139— Non-oconpancy tenant. 

•Article 1 (a) of Schedule III of the Bengal 


?6nanoy Act. 1885, does not apply to suits to ejeot 
ersons, who ware not in law non-oooupanoy ra*’ 
ats of the land. Article 139 of the Limitation A^ 
pplies to suoh suits. (S»r John Edge.) MAHANTH 
AGANNATH DAB 0. JANKI SiNGH. 66 IX. SJJ 

SSC.L J. 506=8 PatL.'L 197* 
1922 M.W.N. 410=26 C.W.H- 838- 
1 Pat. 340=49 LA. 81=31 H.L.T. 281* 
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Irt. 139— Parchaaer In rent decree. 

-Per Woodroffe, Article 189 of the Liadta 


a Aot is applicable only where the putohasec- 
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tnnTlTIOH AOT (IflOB), irt. 189 — Balt 
a^ftlnat tenant’! repreientntlTe. 

aoQulxes the light, title and intereat of the judg* 
jnent'debtor. Bnt the right! of a parchaser at a 
sale under a decree for rent mast he governed by 
the Bengal Tenancy Act. Where a rent-decree has 
been properly obtained the tenure Itself passes to 
the purchaser and not the right, title and Interest 
of the judgment-debtor only. The rights of the 
purchaser must be determined by the provisions of 
the B.T. Act under S. 158-B and B. 169. (IToodro/e, 
G.J.,on difference between Walmsley and Suhra- 
teardy, JJ ). Jnanendba Mohan Ddtt v. Umbbh 
OHANDBAGuha. 28 O.W.N. 989* 

1922 Cal. 649. 

— irt. 189— Bait against tenant*! repreienta- 

Article 189 and not Art. 141 applies to sans 

brought against the representatives of the original 
tenant after the determination of the tenancy to 
recover the property leased. {Ten&ofasubbn Boo, 
J.), SUDALAIMDTHtJ «. 8APPANI THEVAB. 

86 1. 0. 933*1929 H. V. N. S89* 
l.I.R. 1929 Had. 446*48 H.L.J. IBS. 

—Art. 139— Tenant holding oYer- 

■Wherea tenant for fixed period oontinneeto 


hold over oa the expiry of the term of lease, heoon' 
tlnnes as a tenan t atsufieranoe and time will not 
in such a case begin to run until the tenancy at 
Bofieranoe thus coming into existence, terminates, 
{Sen and NiamatullaK JJX ONKAK PRASAD v. 
DHANIRAM. 192 I.C. 869=1930 A.L.J. 994* 

&.1.B.1930 All. 177. 

k tenant is estopped from denying the title 

of his landlord during the continuaooe of the 
tenancy, but when there is a particular term fixed 
by the KIrayanama and after the expiry of that 
term the tenant continues to hold the leased pre- 
mises without payment of any rent, he does so in 
the capacity of a tenant by sufieiaaee, and his 
position is praotloally that of a trespasser, and 
time against the landlord begins to run from the 
moment that the term fixed by the Kicayanama 
expires, nndei Art. 189. A.I.B. 1929 All. 818 and 
81 All. 514, Foil. It follows, therefore, that if no 
rent was paid within 19 years prior to the institu- 
tion of the suit, the suit is time-barred. {Iqhal 
Ahmad, J.). Tattgad Ali v. Mahoubd BAkhsh, 

102 I.O. 231*A.t.K. 1927 All. 821. 
—Landlord’s remedy to recover possession of 
his property from bis tenant heoomes barred by 
limitation where suoh tenant oontinuss in posses' 
sion of snob property after the termination of the 
lease for the full term of the etatutory period with- 
out payment of rent and without any express or 
implied agreement between him and the landlord 
that the tenancy was to oonbinue. 18 Bom. 356 
treated as overruled] A.I.B. 1922 P O. 184; 22 Bom. 
69S; 24 Bom. 504 and 28 Bom. L.R. 1857, Foil. 
{Marten, O.J. and Crump, J.), PUBUSHOTTAU 

Tbshwant V. Yisrnu gobatho. 

105 1.0, 899* 29 Bom. L.H. 1838* 
A.I.B. 1927 Bom. 680. 
— 'A tenant who holds on to the land after the 
expiry of term of the lease cannot be said to be 
holding 'adversely* to the landlord. So long as be 
U in possession, he cannot deny that it was &om 
the lessor that be got the land. Bat where the 
tenant holds on after the expiry of the lease, time 
begins to run against the landlord from the dato 
of the expiry of the lease, under Art. 189 of the 
Llimitatlon Act. After the expiry of 19 years, tha 
titles of the landlord must oease by &e appll* 
oallbn Of -S. 96 of the Limitation Aot. With the 


LIMIT ATIOH ACT (1908), Ait. IM — 
posseislosk against Ilfo-tenast. 

cessation of the right to recover the land his right- 
to the property is also extinguished, Article 144 o“ 
the Limitation Aot has nothing to do with the case. 
A.I.R. 1929 All. 31, Bef. {MtikerjuJ.). DAtraR 
Singh v. joti Pbasad. M l-O. 

6 L.R.A. OlT. 294* A.I.B. 1929 All. 898. 

^Neither Art. 189 nor Art. 144 oontemplatea 

that lessee or a tenant-at-wlU or a tenant at suffer- 
ance should givenp possession of his propexty- 
before the neriod of limitation oommenoes to run. 
{Rupchand Bilaram, AJ.CX Masombd FABU^ 
u. SiDiK. 791.0. 99* A.I.B. 1929 Sind M. 

A tenant by sufleranoe is In by laches of the- 

landlord and la entitled to the benefit of the law 
of limitation. Where the heirs of the grantees aia- 
in uninterrupted posses aiou without paying rent to- 
the landlord a suit beyond 12 years for their eject- 
ment is barred. 18 Bom. 956, Dies. [Das and 
JJ.h HABI GIB V. KUMAR KAMAOTYA NABAY^ 
Singh. 78 I.C. 911*3 Pa*- 684^ 

1924P.H.0.a. 158= A.I.B. 1924 Pat. 572. 
Per Article 189 only applies whera 

the tenanov has been determined. 

Per Jwala Prasad, J.— Where persons were hold- 

ioR oyer as tenants under 8, 116^ 

DottreBpassew, Art. 189i»not appllMble. (Mul- 
Jmala Prasod. JJ.). TAKAIT Habnabat^ 
Singh Darshan deo. sji.c. /ai- 

8 Pat. 403*8 P. L- T. = * * 

A tenancy by anflerance would not by itselr 

make the posseselon of the bolder rlglitful* flo as to- 
prevent limitation from running. But the propo- 
sition is subjeot to one important qualifioatlon 
and that is that If the landlord or the person en- 
titled to resume the tenancy does anything to- 
indicate his assent to the oontinuanoe of t^- 
tenancy, that would itself be sufficient to convert 
tbe tenancy by sufferance into a 
to year, {Das and Bucknill. JJ.). 

BAID t». KUMAB KAMAKHYA NABAIN SINGH, 

71 1, a. B70=* P.L.T. P H.G.O. 

'The transferee as also landlord who cannot 

convey to his transferee a better title he him- 
self has, must sue lor ejectment of the tenant 
bolding over, within twelve years after the 
nation of tbe tenancy, the article of Limitation 
Aot applicable to tbe suit being 189. [Ryves ono 
Stuart, JJ.). DERI PBASAD V. MT. GUJAB, 

68 1. 0. 750*20 A.L.J. 696* A.I.B. 1922 iUl. *23, 

^When a tenancy at snfleranoe has exUtea 

for twelve years the landlord’s right of entry is- 
bfirred by statute, and the tenant become a tha 
abRoInte and complete owner of the property. 

Per Sfuarf, J, — ^The defendants cannot be per- 
mitted to deny the plaintiff's title. The plaintiff' 
is undoubtedly the landlord and the defendants are 
tenants by aufieranoe. but ouoe haring reooguiied^ 
that the tenants are so estopped, the fact still re- 
mains that the suit has been institnted beyond the 
period of limitation, and Is therefore barred, 
IRjfoesand Stuart, JJ.). BlSHESHAR NATH v, 
KundAN. 79 I.O. 494* 44 All. 588* 

20 A.L.J. 893*A.I.R. 1922 All. 318. 

— Alt. 140— AdTeise poiseulon against life- 
tenant, 

■No adverse possession oas ran agrinst a per* 
son till he becomes entitled to the possession of' 
the property. An adverse poesesslou for any lengtb- 
ot time against a tenant for life la aimilarly in- 
effectual against the xeveraioner or remaindemunr 
whose right to possession only acoiaes ^n ^ tlker 



^2743 


DECENNIAL DIGEST, 1921—1930. 


2744 


LIMITATION ACT (1908), Art. 140-PoaBea8ory 
title. 

death of the tenant for life. (Lintisay and 
Kanhaiya Lai, JJ.), NANNI Lal SINGH v. ALICE 
Georgina Skinner. 92 I. C. 63= 

47 All. 803 = 23 A. L. J. 691 = 
A. I. R. 192S All. 707. 
— Art. 140— Possessory title. 

A plaintiff who relies solely on his possessory 

title and cannot prove his title to succeed to the 
last holder of the estate oannot invoke the aid of 
Art. 140 or 141. (Daw&on- Miller , C. J., M^dlick and 
Foster, JJ.). Harihar Prasad v. Kesho Prasad. 

93 I.C. 454=5 P. L. T. (Sap.) 1 = 
A. 1. R. 1925 Pat. 68 (P.B.). 

—Art. 140— Property of absconder. 

Land sold under Ss. 81, 87, 88, Cr. P. Code- 

Suit for possession^Time runs from date of abscon- 
der's death. 

If an absconder's land is sold by order of the 
Magistrate under Ss. 87 and 68 of the Cr. 
P. Code a suit for its possession Is govern- 
ed by Art. 140 of the Limitation Act, under which 
the starting point is from the time when the 
estate falls into possession, which means from the 
date of absconder's death. lithe plaintiff is not 
able to show that his suit is brought within 12 years 
of the abseonder's death the suit must fail. 
{Broadway and Abdul Qadir. JJ.). HiRA 8INGH 
V. LAL Singh. 66 I.C. 1=4 L.L.J. 99= 

A.I.R. 1922 Lah. 124. 

—Art. 140— Remainderman, who is. 

A person claiming only an equity of redemp- 
tion does oome within the meaning of remainder- 
man. {Lord Atkin.) SKINNER v. NanNI LAL 
Singh. ti7 I.C. 22=.‘ii All. 367= 

1929 A.L.J. 566 = 56 1 A. 192=33 O.W.N 761 = 

31 Bom. L.R 854=30 M.L.W. 76 = 
50 C.L.J. 74=1929 M.W.N. 676= 
A.I.R. 1929 P.C. 158 (P.O.). 

—Art. 140— ‘ Reversioner.’ 

The terms “teverelooer”, etc. in Art. 140 are 

used in the technical sense of the English Real 
Property Law. A reversicn arises where the 
grantor grants a particular estate to a person and 
does not dispose of the remainder. That which is 
not disposed of resides in the grantor and is called 
a reversion. It is the interest in land undisposed 
of which reverts to the grantor after exhaustion of 
the particular estate ; if the fee simple granted is 
" conditional ” or “ determinable " what is loft in 
the grantor Is not a reversion but "a possibility of 
reverter The case of " a possibility of reverter” 
Is clearly not comprehended within the terms of 
Art. 140. See Halsbury's ” Laws of England ”, 
Vol. 24, p. 212. Ses Halsbury Vol. 24; p. 213 at 
P. 237, Ref. {Das and Ross, JJ.). HON’BLB MAHA- 
RAJA BAHADUR Kesho Prasad Singh u. Madho 
Prasad Singh. 83 I.C. 812=3 Pat. 880= 

3 P L.T. 513=A.I.R. 1924 Pat. 721. 

—Art. 140— Scope. 

Article 134 controls both Arts. 140 and 148. 

{Lindsay and Kanhaiya Lal, JJ.). NANNI LAL 
Singh v. Alice Georgina Skinner. 

92 I.C. 63 = 47 All. 803=23 A.L.J. 891 = 

A.I.R. 1925 All. 707. 

Whore the plaintiff became entitled to 

possosbion only after the determination of the 
limited or particular estate held by her mother- 
in-law, whatever its proolao nature might have 
been, and that estate did not fall Into possession 
until her death, which took place within 12 years 
Jseforo the suit. 


LIMITATION ACT (1908), Art. 141 — Advem 
possession against widow. 


Held, that Art. 142 oannot apply as the plain- 
tiff was never in fact dispossessed ; nor can Art. 
144, as possession of a trespasser oannot be deem- 
ed adverse against a person not entitled to be la 
possession at that time. There was thus no bat 
to the application of Art. 140. 34 C.L.J. 129, 
Foil, {^fookerje€ and Buckland, JJ.). Seoy. OF 
State V. Wazbd all 65 I.C. 866=34 O.L J. 141= 

A. I. R. 1921 Cal. 687. 

-.Article 140 of the Aot contemplates a suit by 
a remainderman or reversioner for possession of 
immovable property when hia estate falls into 
possession. {Mitlra and Caspersz, JJ.). PROMOTHA 
NATH V. DinAMANI, 65 l.G. 826 = 34 C.L.J, 129. 
—Art. 140— Starting point. 

-—The reversioner's tight to sue accrues due 
from the time of the death of the widow aud 
possession for 12 years as a gift from the widow 
daring her lifetime does not bar the suit. {Oohul 
Prasad, J.). RAMJAS v. Mt. Sartaji. 

70 I.C. 635= A I.R. 1922 All. 401. 
Even where the remainderman is in posses- 
sion on behalf of the holder of a life-interest, 
limitation begins only when the holder of the 
life-interest dies. {Macleod, C.J. and Coyajee, J,). 
Chikko bhagwant Nadgir u. Chtkko Nil- 
EANTHA NADGIB. A.I.R. 1923 Bom. 337. 


-Art. 141— Adverse possession against widow. 

A suit for possession by the reversioner la 

;overned by Art. 141 and adverse possession 
gainst one female heir in not effective ^.nd bind- 
ng on the reversioner. A. I. R. 1928 All. 661 
F.B.).Rel.on. {Dalai, J.). KALI PRAT AP MlSIB 
. AMLA PAT TiWABI. 120 1. C. 447= 

A.I.R. 1930 All. 307. 

•Adverse possession against a Hindu widow 


annot be taoked to the adverse possession agaln« 
person or his predeoe8sor<*in-title through whom 
e olaims, when tho predeoessor-in-title 
erited the disputed property not from the Hinau 
idow but from her husband whose reversionary 

sit he was. 23 Bom. 720 0.), Rel 

)25 P. 0. 249, Expl. ; A. I R. 1928 Cal. 670. N 
ll. ; 9 W. R. 505 ; 21 Cal. 8 (P.C.) and 29 AH. 448, 
{.Tack and Hitter, JJ.). ABINASH CHANDRA 
HOSHU. NABHAHI MEHTA. 

I G. L. J. 280 = 97 Cal. 289= A.I.R. 1930 Cal. 169. 

Adverse possession against a woman holding 

widow’s or a daughter’s estate is binding against 

le reversionary heir. , , .. 

Per CMri«m.-Tbe state of the law created by the 

.se in Vaithilinga v. Sirangath 52 I- A- » ^ 

unsatisfactory. {Page and Mallik, JJ.)- RADHA 

BISHNA KULAL tJ. NIL KAMAL 

■Bengal Tenancy Act {VIII of 1885), Sch. 3, 


IrLle 3, Sch. 3, Bon. Ten. Aot does n^ in 
y way control the provisions of At^Ul, 
.DAot.andoonseqGently where a Hindu widow 
10 is in possession of her husband 8 estate which 
mprised a holding is dispossessed thereftom by 
B landlord, that dispossessl^on oannot avail 

ainst the reversioner, so as to bat his ^ 

it for recovery of possession by Art. 3 if enca 
it is not brought within two yeap from the date 

the dispossession of the ^ oV/ 

29 P. 0. 166 (P. 0.) and 23 fom.m (P. 0^. ^ • 
; 68 I. 0. 211 and A. I. R. 1926 P. 0. 249 (^0^ 
f. {Kulwant Sahay and ifaepherson, JJ.i. MOOT 
L JHA «. NATH SAHDT SiNGH. 9 Pat. 634- 
11 P.L.T. 71I=A.I.R. 1980 Pat. 878. 
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LIHITATION AOT (1908), Art. iil~ld¥epae 
poBieasioD agaiDBt vtdow. 

— Adverse possession for over 12 7 eate against 
the widow does not afisct the right o£ the idvoi- 
aloner and the leversioner is, therefore, entitled 
to twelve years from the widow’s death for a suit 
to recover possession of immovable property where 
there has been no decree againt the Hindu widow 
or other act in the law in the widow’s lifetime 
depriving the reversioner of the right to possession 
on the widow’s death. 51 I. A. 439 (P.C.), Foil. (Xul- 
want Sahay and Macpherson, JJ.). Mum Lal ' 
JHA V. Nath Sahay fiiNOH, 9 Pat. 634s: 

11 P.L.T. 714=A.I.R. 1930 Pat. 373. 
No decree or other act depriving vndow's right 
by adverse possession — Title barred in toidoto'slife- 
time— Heir can still rely, on widow's death, on 
Art. 141, 

Where there has been no decree against widow 
or other act in the law in the widow's lifetime 
depriving the reversionary heir of the right to , 
possession on the widow’s death, the heir is | 
entitled after the widow’s death, to rely upon 
Art. 141 for the purpose of the determination of 
the question whether the title is barred by lapse of 
time. 23Bom. 725 (P.O.). Foff.; A.I.R. 1926 P.C. 
249, Diet. {Lord Tomlin.) Mt. jAUdO BAI t). UtsavA 
LAL. 117 I.C. 498=51 All. 439=1929 A.L.J.716= 
83 O.W.N. 809=30 U.L.W. 60=56 I.A. 267= 
31 Bom. L.R. 891 = 50 0 L J 52» 

6 O.W.N. 389=10 P.L.T. 527=1929 M.W.N. 782= 
A.I.R. 1929 P.C. 166=57 H.L.J. 160 (P.C.). 

■ PoaaesBion adverse to a Hindu widow is 
not adverse to the reversioners, and therefore a 
suit brought by the reversioners within 12 years of 
the widow's death is not barred by limitation. 
A.I.R. 1926 P.O. 249, Ezpl] A.I.R. 1928 All. 661 
. (r.B.); A.I.R, 1929 Cal. 93. Appr. and Foil. {Further 
case-law diseusMi.) [Phillips and ThiruvenJtata- 
ehariar, JJ.). Ayyaswami ayyab v. Mahadbva 
Ayyar. 119 I.C. 87=29 M.L.W- 690= 

1929 M.W.N. S14=A.1.R. 1929 Mad. 421 = 

66 M.L.J. 441. 

■ "Per Full Bsnch.—Where a wid ow has entered 
into possession as a Hindu widow and has either 
voluntarily parted with possession or been dispos* 
eeesed against her consent, a suit by the rever- 
sioner brought for possession after her death is 
governed by Art. 141 and not by Art. 144 and a suit 
brought within 12 years of the death of the widow 
is not barred by limitation. 9 W.R. 505; 2 I.A. 113 
(P.O.); and 22 Cal. 445 (P.O.), Ltst.] 14 All. 166, 
Affirmed: 23 Bom. 726 (P.O.), Foil.; 20 All. 42; 
A.I.R. 1925 P.C. 249 and 9 M.I.A. 589 (P.O.), 
Expl. (Sttlaiman, Ag.C.J,, Mukerji and Boys, 
J J.t O’nd afterwards Boys and Sen, JJ.). Bankby 
Lal V. Raohunath Bahai. 112 I.C. 801= 

81 All. 186=26 A.L.J. 1049= 
A.I.R. 1928 Ail. 561 (F.B.). 

— — Article 141 will not give the reveraioners a 
right to sue when the period of adverse possossion in 
the lifetime of the propositus added to the period 
of adverse possession since the death of the widow 
ezoeeds 12 years. 21 Cal. S, Bef. to. {Ashworth, 

A.J,g.). Ram Nabayahv. babeandi. 

86 LC. 726=12 O.L.J. 77= A.I.R. 1928 Oadh 400. 

— Under Art. 141, limitation begins to run 
from the death oi the widow ; consequently deal- 
fiigB with the property, by the female or by her 
alienees during her lifetime do not affect bet has- 
hand's heirs whose title comes into existence only 
on the death of the female. (Wasir Hasan and 
Hsausi 4.7.01.). MT. Raj Dulabiv. Char. 

78 loao oiidjiL m. 


LIMITATION ACT (1908), Art. lil-ApplIoabk 
llty. 

Where it Is not shown that adverse posses- 
sion began in the lifetime of the deceased (the 
original owner of the property) a suit by his rever- 
sioners on the death of the ^dow of the deceased 
to recover possession from a person in ocoupatiox^ 
would be governed by Art. 14L. (Chauts, J,). 
Chakan Binoh V. Salio Ram. 68 I.C. 177= 

36 P. L. R. 1922= A.I.R. 1923 Lab. 106.. 

Time once begun to run. 

The father of plaintiff filed a suit during the r 
lifetime of the widow to set aside alienations by 
her. The suit was held to be not maintainable as- 
he was held not to be the nearest heir, but another 
B. After tho widow’s death B brought a suit tn 
recover possession of the properties. But he was 
found not to be a reversioner at all. Then plaintifi 
filed another suit for possession of the propertiea 
more than 12 years after the death of the widow, 
Held, that limitation when it once begins to tui> 
cannot stop running except in the partioular 
exception mentioned in S. 9 of the Limitation Aot 
that the time began to run from the date of the- 
death of the widow and that the suit was barred. 
{Phillips ond RimMam, //.). V. Ranhanatha 
V. RAMA Pandithab. 70 I.C. 116= 

16 M. L.W. 529=A.I.R. 1923 Had. 10S=- 

44 H.L.J. 87. 

■ Limitation does not bat a suit by the rever- 
sioners within 12 years of the death of the last, 
surviving widow to set aside an alienation by 
which the widows were conferred ocoupanoy rights - 
ox to challenge the title acquired by adverse pos- 
session by any parson against the widows. {Scoit- 
Smith and Dundas, JJ.). Nand SINGH u. Mt. 
DHAN KAUB. 66 I.C, 299 =2 L.L.J. 578; 

-"Art. 141— Alienation by wiiov and mother. 

Where mother and the widow both hold' 
property of the deoeaasd jointly without proprie- 
tary rights in the earns but with rights of survivor- 
ship, a suit by reversioner impaaohing alienations 
made by the satvivor of the two on the death of' 
the survivor is governed by Art. 141. 28 Bom. 726. 
(P.O.) and A.I.R. 1929 P.O. 166, Bef. (TTosir 
Hasan, Ag. C.J, and Pullan, J.). Ghandi 
Singh v. Gub Pbasad Singh, 

A.I.R. 1930 Oadh 331 
—Art. 141— Alienation of bhag. 

Bombay Bhagdari Act {V of 1862), S. 3— 

Mortgagor selling moiety to mortgagee and othor- 
moiety to wife for alleged considerafion — Subsequent* 
transfer of her moiety by wife to mortgagee. 

Where a mortgagor sells in reality a moiety of 
the properties to the mortgagees for an amount due 
on the mortgage, and tho other moiety is ostensibly 
sold in the name of tho wife for an alleged consi- 
deration, the transaotion amounts to a sale of an 
unrecognized portion of a bhag, and if subsequent- 
ly after the death of her husband, the wife sella 
her moiety to the mortgagee the subsequent deed 
of sale cannot be upheld as in effect causing a paat 
dismembered bhag to be re united, and a suit by 
reversioner to set aside the above alienation is not 
governed by Arts. 126, 126 and 141. A.LR. 1930 
Bom, 191; 61 I.C. 947; 94 W.R. 86-n; 13 Mad. 890 
(P.O.); A.I.R. 1921 Mad. 234 and 67 I.O. D68, Rqf. 
(Marten, C. and Poiftor, J.), ShANEABBBAI 
Dajibhai V. BAI Shiv . A.1,r, iqsQ Bom. 818. 
—Art. 141— IppUoability. 

Widow lawfully in possession. 

Where a widow is found to have been lawfully 
holding her husband's estate lor whothor 
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LIUIT&TION &0T (1908), Irt. 141— Applicabi- 
lity. 

Estate Act, no question of adverse possession 
arises and the suit for possession by a zeveisloner 
is governed by Art. 141, Llm. Aot. 23 Bom. 725 
(P.O.) and A.I.R. 1929 P.C. 166, Foil. (Watir 
Sasan, C.J. and Pullan, J.). ABADI BEQ-AM v. 
Md. Khalil. k. 1. R. 1930 Oudh 481. 

Article 141 is restricted to suits by plalntiS 


whose title and right as the heir of the last full 
owner to sue for possession accrues upon the death 
of a female holding a woman’s qualified estate 
under the Hindu or Muhammadan Law. To claim 
the benefit of the article the plaintiff must prove 
first that there was a qualified estate in the Hindu 
female and secondly that he was entitled to 
possession after the death of the female as the 
heir of the last male holder and further it must 
be shown that having regard to the existing law 
the plaintifi was entitled to the possession of the 
properties in dispute at the date of the suit. Art. 
141 cannot be construed as altering the law of the 
land. The words “entitled to the possession of 
immovable properties" refer to the then existing 
law, (Dass and Ross, JJ.). HON’BLE Maharaja 

Bahadur Kesho Prasad Singh v. madho 
Prasad Singh. 83 I. C. 812=3 Pat. 88o= 

3 P.L,T.513=A, I. R. 1924 Pat. 721. 

'Article 141 is inapplicable when time has 
once commenced to run against the last full 
owner as in such a case, it continues to run and is 
not suspended or in any way affected by the mete 
circumstance that the owner is succeeded by a 
female entitled to a woman’s qualified estate 
after the statutory period has run out, all persons 

claiming through the owner are barred. (See 
Rustomji’s Limitation Aot, 2nd Edition, p. 449). 
The article makes it clear that the reversioner has 
12 years after the death of a Hindu or Moham- 
madan female to establish his right as heir to the 
last full owner and it lies upon the party^ in 
possession to prove that he has got a better title. 

(AfacUod, C.J. and Crump, /.). Panddbanq 
Wasudeo ©. Basappa bin. Shiddappa. 

77 I.O. 479 = A.I.R. 1923 Bom. 364. 

Article 141 applies only where the last full 

owner was in possession at 

Where time has begun to run against it “o® 

be arrested by the fact that on 
succeeded by a limited owner. 

Sastriand Devadoss, 

KU8EU KOTAMMA. JVf- Mad. 370- 

1922 M.W.N. 182-30 M.L.T. 143- 
A.I.R. 1922 Mad. 59=42 M.L.J. 319. 

—Aft. 141— Attachment. 

^If during the attachment, the seisin or legal 

poasesBion ia in the true owner the attaehment 
Lea not amount to either dlapOBsesaion of the 
owner or the dieoontinMnoe ^ 

A. I. B. 1921 Oal. 684, Bel. on', 

769, Dkt. Case-law discussed. 

and UuUick. J.). BI9HE9HWAB ^ARA 

YAN 8AHI «. ,Lb Pat 260 

108 1.0. 89=7 Pat. 319=A.I.R. 1928 Pat. iw. 

—Art. 141 — Females holding as fall owner. 

•Article 141 does not apply where the Hindu 


AtUOie uuoB . . 

: Muhammadan female has been in ^ 

full estate. 10 0.0. 289 and 21 0.0. l. W. 

Zanhaiya Lai and Dalai, A. J- Os,). _ bob — 

ISA V.SHAFIQ UZ-ZAMAN. JSI.C. OJB- 

!8 0.0. 138=10 O.L.J. 388= A.I.R. 1928 Oudh 188. 


LIMITATION AOT (1908). Apt. 141 — Remote 
reTersioner. 

—Apt. 141— Inteppretation. 

"Entitled." 

Per Sulaiman, Ag. G. J . — The arguments that 
the word “entitled" in Art. 141 necessarily means 
“entitled under the law and not extinguished by 
limitatiou," and that the article applies only to a 
suit brought by the first Hindu entitled to posses- 
sion on the death of the first female heir are not 
supportable. (Suiaiman, Ag. G. J., Mukerjee and 
Boys, JJ. and afterwards Boys and Sen, JJ.). 
Banket Lall o. Raghunath Sahat. 

112 I.G. 801 = 31 All. 188 = 26 A.L.J. 1049 = 

A.I.R. 1926 All. 561 (F.B.). 

Article 141, though it uses the word “female” 

in the singular, clearly covers a ease where the 
Hiudu reversioner is entitled to the property on 
the deaths of more than one female heir inheriting 
jointly. And when the last oolumn speaks of 
“ when the female dies" it clearly means in such 
a case "after the deaths of all the female co-heirs”. 
(Sninsiva lyor and 2fapier, JJ.). MUTHIALA 
CHENGAPPA V. BDDRAGUNTA. 60 I-C. 135 = 

1921 M.W.N. 2g=A.I.R. 1921 Mad. 246. 
—Art. 141— Mortgage by full owner. 

Artiole 141 covers only those oases in which 

the cause of action is simply the death of the 
female and the only obstacle to the reversioner 
seeking to obtain possession is either an aot of the 
female or her inaction. 

Whore the cause of action includes a mortgage 
by the last male holder and a transfer by the mort- 
gagee, Art. 134 will apply. {Spencer and Ramesam, 
JJ ). NARAYANASAMT NAIOKER V. PEBIA8AMY 

QrjAYAB. 68 I.O. 734=44 Had 981= 

14 M.L.W. 116=1921 M.W.N. 465= 
A.I.R. 1921 Mad. 272=41 M.L.J. 163, 
—Art. 141 — Mortgagor and mortgagee. 

-Adverse possession against a mortgagee is 

generally ineffectual against the mortgagor, espeoi- 
ally when it begins at a time when the mortgagee 
is In possession of the mortgaged property and 
asserts a title whioh is hostile not only to the 
mortgagee but which also assails the title of the 
mortgagor and the mortgagee allows 12 years to 
elapse, the title of the trespasser will become in- 
defeasible not only J?®, 

against the mortgagor. 6 P-R- 1898 f -I-®- 

DistA Marquis of ChalmondeUy v. Lord 
cZen 22 f.R. 84. Fail.: 6 O.W.N. 601, Be/, to. 

ITfik Chand J.)> HANSA v. BAMLOK. 

[Tek Ghana, ^ ^ 612= A.I.R. 1928 Lah. 147. 

—Art. 141 — MoTableg. 

-Article 141 does not apply to movable pro- 

6«=56 ”oa.T3“= 

RAMA DEBR^ 0 IB. H. 913= i.I.R. 1928 Oal. 670. 

A c„\t T)y a Hindu reversioner to recover 

mftiTftKifl Titooertv on the death of a Hindu female 

S govornad by Art, 120 of the Aet and >>=8*“' 
frnm the death of the female. In the ease 

of immovable, property ^rdcle 

641 C. 980 = 49 Cal. 49— 33 O.L.J. 421 

25 O.W.N. 885= A.I.R. 1922 Cal. 321. 

—In* 441— Remote reuersloner. 

-^Poaaaallon of alienee from a widow 
a ^ to all the reverflioaera whe- 

or remote The remote reyeraiouer can- 
not oontend that the poaaeeelon 
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LlMtTATlOH lOT (1908), Art. 141— SeTersloner 
added lui party after limUatlon. 

'to bold that a remote reversioner should have 
twelve years for a salt for possession, saoh period 
.oommenoing to raa after expiry of twelve years 
from the death of the widow. A.I.B. 1922 Lah. 380, 
JUl. on. {Shod* Lai, C.J. and Tapp, J.). A&IAb 
NATH V. MT. RAIiLI. 121 I.C. 70= 

&.I.R. 1930 Lah. 211. 

—Art. lll—ReTerBloner added as party after 
limitation. 

.. -Thongh a salt by one reversioner to recover 
, -possession of his share from the alienee from a 
Hindu widow would be barred under S.28 read with 
Art. 141 as being beyond twelve years from the 
death of the widow, yet when a suit is brought 
withiu the proper period of limitation by another 
teversloner and the other reversioner is made 
defendant in it and he in his written statement 
•olaitmed possession of his share, suoh a olaim 
would not be barred by limitation in spite of the 
daot that the written statement itself was present* 
ed after the lapse of 12 years. 34 Bom. 91, Foil. ; 
28 M.LJ. 494? A.I.R. 1921 Bom. 303 ; 21 Bom. 509, 
D\»t.\ 85 Cal. 1065, Be/- (Baker, J.). Rayeqatjda 
HANUANTBA 7A V. BAULIHGAPPA SHIDGAV* 
DAPPA. 119 I.O. 656=63 Bom. 472= 

31 Bom. L.R. 6i7=A.I.R. 1929 Bom. 343. 

—Art. 141— Share In partnership. 

Article 141 is theoorreot artiole to apply to a 
■sidtfor deolaration and possession of a share in 
the partnership assets oonslsting of immovable 
'property, where the plaintiff beoomes entitled 
thereto on the death of a Hindu female. The 
^plaintiff has a period of twelve years from the date 
of death of the prior female owner to bring the euit. 
Artiole 120 does not apply, (^nkerjt and Bennet, 
J/,). MT. BASANTI BIBI V. babd lal poddab. 

1241. a 19. 

—Art. 141— Starting point. 

'•Widow's alienation'^Subsequenl adoption^ 
J)$ath of adopted son as minor — Succession by widow 
-^uit by reversioner after widow's death. 

, In a Hindu widow sold certain property left 
by bet husband and in 1905 she adopted a minor 
boy. The latter died in 1909 while still a minor 
and the adoptive mother who suooeeded him died 
in 1921 without disputing her previous alienation. 
A leversloner having instituted a suit In 1923 to 
-vecover possession of the property sold, 

Sold, that the suit was not barred by limitation 
heoause time oommenoed to run neither from the 
4ate of the adoption not from the death of tho 
adopted boy but from the death of the widow. 
32 0. 669 (P.O.). Bel. on. (Beasley. C,j.). TaHKATA* 
.NABASIUHAYTA V. BAJAYA IjAESHMAUUA. 

1980 H.V.N. 811. 
~ — W here an alienation was made by the daugh* 
■iet of the properties of the last male owner during 
the lifetime of the widow and after the death of 
the last female holder, the leversionex sues for 
possession of the properties, 

Seld, that time ran from the death of the last 
female owner. {Spencer and Devadoss, JJ,). JOQA 
TBBBAYYA V. SALLEYYA PATBUDU. 69 I. 0. 369= 
16 M. L. W. 7S2=A.I.R. 1928 Mad. 168. 

Time begins to run against the transferee 
drom the death of the widow and not from the date 
•of transfer by widow. {Dawson^MilUr, 0. J, and 
Kviltoh, J,). SHBisa Abdub BabuAn v. Sbbish 
Mohamad. 68 I.O. aoi« 

.. ,.&%% P.H.0.0. 818=8 Pat. 78=1 P.L.T. 887= 
itDinOjtur. ... A. I. B. 1683 Pat. 78. 


LIMITATION ACT (1908), Art. 112 — IppUca* 
blllty. 

—Art. 141— Sait alleging wrongful poueailon. 

—Punjab Limitation (Custom) Act (1920), 
Art. 2. 

Where In a euit for possession, the reversioners 
do not, in the plaint, ^mit or seek to sot aside any 
alienation made by the deceased Mahomedan 
widow in favour of the alienee, but simply allege 
wrongful possession by him. Art. 2 of the Sohedulo 
annexed to the Punjab Limitation (Custom) Act 
(19201 does not govern limitation. The general 
rule of limitation contained in Limitation Aot, 
Art. 141, applies. (Bhide, J.). Lebna v. Ndb AB* 
MAD. 11 L.L.J. 463=1930 Or. 0. 95= 

A.l.R. 1980 Lab. 111. 
—Art. 14i— Suit by adopted son. 

■ T he cause of action in the case of anadopt** 
ed son aoorues only from the date of his adoption; 
when therefore a suit is brought by an adopted 
son within 12 years of the date of the aoonial of 
the cause of action in his favour, the suit cannot 
be oonsidered to be barred by limitation. So far 
as a Hindu widow Is oonoerned she oannot for the 
purposes of limitation be considered to represent 
the entire estate, so as to bar a suit of a lever* 
sioner when her own suit happens to be barred. This 
rule would be applicable not only in the oase of a 
Hindu entitled to the possession of the estate after 
the death of a female, but also to the oase of a 
Mahomedan oooupylng a similar position. The 
wording of Art. 141, Aot 1877 and of the 
present Aot IX of 1908 make this amply olear. 
(Case-law discussed.) (Qokaran Nath lAisra, J.), 
ABDDL Halim Khak v. Saooat Ali Khan. 

108 1. C. 817=1 L.O. 733= A.l.R. 1928 Oudh 185. 
— Ark. 141 — Suit by oo>wldow. 

— In a suit by oo'widow to set aside a gift of 
husband's property by her oo*widow, the limi- 
tation begins to inn from the date of oo‘widow*B 
death. Artiole 1 of the second. sohednle of the G.P. 
Tenancy Aot does not apply. (Findlay, J.O.)m 
DBOBAU GUJAR V. BUJU GOJAB. 101 I.O. 828= 

10 N.L.J. 90 = A.l.R. 1987 Nag. 886. 

—Art. 148. 

See also (1) advbbsb Possession. 

(2) limitation aot, AET, 144. 

Applieabllity. 

Auotlon'purohaserB and deoree-bolden. 

Barden of proof. 

ConstruotiYo posaetaion. 

Oo-ownera. 

Diaootttlnoatloa of poaaeaaloik. 

Dlapoaaeaaion. 

Landlord and tenant. 

Poaaeaiion following title. 

Starting point. 

Submergenoe. 

Solti after limitation. 

Waate land. 

Mlacellaneoni. 

—Art. 142— AppUoablltty. 

—Allies <o—5tti< to recover wakf properlti 
wrongfully alsenaied. ^ a 


A suit by a snooeedlng mutawalli to xoqovm 
possession of leak/ property wrongfully alienated 
will be governed by Art. 142 of the Limitation 
Aot, {Muhersi andGuha, JJ^), Dbbbndea Hath 
SADHUSHAN 0. Nohaemal Jalan. 

. O'V.M. 498=81 0.L.3. 547. 

F^ame of tuU determines fAe artiole asktoa- 

hie as also foots proved, 

No doubt whether Art. 144 or 149, Urn, Aoi 

appUea depends dlreotly on the frame efthh^^ 
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LIUIT&TION AGT (1908). Art. 142— Applica- 
bility. 

But the plaintiff has to justify the frame of the 
suit and he oannot merely by framing his auit in a 
particular manner refuse to allege dispossession 
when the faols of the case show that there was 
dispossession and thereby shift the onus on to the 
defendant. [Dalip Singh, J.). JUMMAN v. NiHAL 
CEAND. A.I.R. 1930 Lah. 330. 

Artich 142 applies only to swifs on possessory 

title {i.e ), possession and subsequent dispossession. 

Article 142 is restrioted to oases in which the 
relief for possession sought by the plaintiff is 
based on what may be styled as possessory title 
and the burden of proving the fsot that the plain- 
tiff was in possession and was dispossessed within 
12 years of the date of the suit lies on the plaintiff 
and on proving these facts, the plaintiff is entitled 
to a decree unless the defendant establishes that 
he is the true owner of the property in dispute. 
{Bennet and Iqbal Ahmad, JJ.)- Kanhaiya Lal 
V. GirWAR. 119 I.o. 6=1929 A.L.J. 1106 = 

51 All. 1042= A.I.R. 1929 All. 753. 

Usufructuary mortgagee dispossessed— Suif /o^" 

possession or mortgage money* 

Where a usufructuary mortgagee who is dis- 
possessed of the mortgaged property owing to 
sale for arrears of revenue afterwards sues for 
mortgage money or in the alternative for pos- 
session, his suit is governed by 12 years’ rule of 
limitation and not by six years’ rule. (Das and 
Adami* JJ>)‘ Kashi Lal v. Nurul Huq. 

8 Pat. S69=A.I.R. 1929 Pat. 209. 

‘Difference between Arts. 142 and 144 ex- 
plained. , , , . i-a V 

If the suit is for possession by a plaintiff who 

says that while he was in possession of the 
property he was dispossessed or has gone out of 
possession, then he must show possession within 
12 years. Butin every other case in which a 
plaintiff claims possession of immovable property, 
It must be a case under Art. 144 because it is a 
case not otherwise specially provided, and in such 
a case limitation only begins to run where the 
defendant’s possession becomes adverse. The 
result of that is that the onus lies on the defen- 
dant to plead and prove that his possession became 
adverse and continued adverse for more than 12 
years before the suit. 41 All. 669 and A.I.R. 1916 

PC 21 Foil. {Walsh and Ashworth, JJ.). KAM 

RnuAT Singh v. badri narain Singh. 

SURAT bINGH ^ ^ ^ ^ j = 

A.I.R. 1927 All. 799. 

Difference between Arts. 142 and 144. 

Where the plaintiff alleges that he was dis- 
possessed or discontinued possession or where it 
is proved that the plaintiff had been 

or had discontinued his 

nlies But in the absence of either allegation 
bv the plaintiff or proof that he was dispossessed 
or discontinued possession. Art. 144 shall govern. 

A suit for redemption of a usufructuary 

mortgage lain substance a suit for possess on of 

Immovable property, but the period of I'^i ahoa 

for fluch a suit is that provided for by Art. 148. 

\lgbal Ahmad, J.). MABA MANOAL RAI v. 

K^DU 1001.0. 346= A.I.R. 1927 All. 311. 

Z Whore the plaintiff alleges that he was dis- 

possessed or discontinued possession or where it is 
proved that the plaintiff had been dispossessed 
It had discontinued his possession. Art 142 
applies. But In the absence of either allsga- 


LIMITATION AOT (1908), Art. 142— Applloar 

bilhy. 

tion by the plaintiff or proof that he was dispos- 
sessed or discontinued possession, Art. 144 shall 
govern. {Martineau, J.). KANSHI RAM v. TAJA. 

100 I.C. 477= A.I.R. 1927 Lah. 238. 

Suit for possession — Ancillary prayer for the 

removal of the trees— Suit is governed by Art. 142. 

A. I. R. 1922 Oudh 47; Select Case 213, Foil. 
{Raza, J.). SuceiT v. Mohammad Habidullah, 

99 I.C. 199= A I. R. 1927 0adh89. 
— Where the defendant admits dispossession of 
the plaintiff in a suit for recovery of possession, 
the suit is governed by Art. 142. {Cuming and 

B. B. G/iOS<», J/ ). WASIP ALI MEERZAKHAN V. 

amalen’DU Narayas Roy. 96 I.C. 568 (Cal). 

Suii based on dispossession is governed by 

Art. 142. 

A suit for possession on the ground that the 
plaintiff has been in possession by using the site up 
to two years before suit when the defendant built 
a wall and ousted her, is governed by Art. 142 and 
not 144 : 16 Cal. 743 (P.C.). Foil,- 41 All. 639; 
39 M. 617; A.I.R 1922 P.C. 181, Diit. {Addison, J.). 
MT. JAUNAT BIBI V. Mt. SARIRAN. 

93 I.C. 1004 (Lah )'. 

■Bttit for possession by vendee alleging dispos- 
session of his vendor — Article applies. 

Article 142 applies to a suit for recovering pos- 
session by plaintiff alleging title by purchase and 
that his vendor was dispossessed by defendant. 
There is nothing in that article to show that it 
applies only to suits baaed on possessory title and 
that it does not apply to suits for oossessiou based 
entitle. Cas6"law discussed, (Phillips, J.). KDPPU- 
SWAMI MUDALI V. CHOKALINGA MUDALIAR. 

91 I.C. 454= 1926 M. V.N. 34= 
23M.L.W. 175= A I R. 1926 Mad. 181 = 

49 M.L.J. 788. 

When » sale is made not by a guardian but 

by a wholly unauthorised person, (in this case by a 
Mahomedan step-mother) Art. 144 is inapplicable 
but Art. 142 applies and a suit brought within 
32 years from date of sale is within time. {Cimpbelt, 
J.). SADULLAH V. 3ULEMAN. 84 I. C. 923- 

6L.L.J. 316= A.I.R. 1925 Lah. 239. 

Article 142 has no application to claims which 

neither in terms nor in substance are claims to 
possession made necessary, by reason of disposses- 
sion or discontinuance of possession. (M'adhavan‘ 
Nair,J,}. GOVINDA RAMANIYA «. MAHOMED 

ESOOF. 87 1. C. 386 = 21 M L 

^ A.I.R. 1923 Mad. 834. 

‘Plaintiff alleging possession— Art. 142 and not 

144 dvpli^Ss ^ , 

Every suit for possosslon of itncnovable property 

in which the plaintiff alleges that he hfts had 
possession, must fall under Art. 142. It is only 
where the plaintiff does not allege thit he had ev^ 
been in possession that the case would fall 
Art 144. 41 All. 669 and 12 Cal. ’ 

39 Bom. 335 ; 14 N L.R. 82 ; 16 Cal. 473 (P.O.) and 
A.I.R. 1922 Gal. 557, Foil. {Baker, 

P.GAMBHIRJI. A.i.R.?923 Na/370. 

Obiter— To a suit for possession involving the 

question as to whether possession o* 
pettv by a Hindu widow is in lieu of her mainten- 
Lee or is adverse, the article ;|PPli«ble Art 144 

and not Art. 142. {Dalai, J.C ). 

SINGH P. MATHURA BiNGH. ^ ^ ^ ^^87 

Where defendant bases his possession on a 

deed of jift which he fails to prove, the oonolusloQ. 
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LIHITATION iCT (1908), Art. 142— Applicabi* 
llty. 

U not that bis possoesion U permissive bat that it 
is that of a trespasser. Suoh a suit is governed b; 

Act 142. (Ross, J.). GayaNI Sabu v. BALCHAND 
SAHU. 73 I.C. 41 = A.1.R. 1924 Pat. 341. 

—— Article 142 cannot be interpreted to inolude 
\ritbin its scope a case 'where a simple mortgage 
^8 executed and the mortgagor continued in 
poBsession as before. (Muherjes and Cuming, JJ.). 
CHABU CHANDBA PBAMANIK t>. NAHUSH 
CHANDRA KUNDU. 74 I.C, 630=50 Oal. 49= 

86 0. L.3.35=A.1.R. 1923 Gal. 1. 
-Y?hor9 plaintiff, In a suit for possessioa 
never had actual possession but rested his case on 
oonstructive possession, 

Btld, that Art. 142 cannot apply. (Prideaux, 
AJ.C.), SUKHASAM ti. DEOBA. 68 I.C. 320= 

A.l.R. 1923 Nag. 2. 

— Where the defendant claims through the 
judgment-debtor, Art. 138 would apply, but when 
symbolioal possession has been given to the 
auollon-puicbaser it will be equivalent to actual 
possession against the defendant and thereupon 
Alt. 142 will apply to the case. (Hichardson and 
Suhratoardy, JJ.). JanakiNATH Saha v. 
BAISUNTBA Hath CQOOLAK. 70 1.0 602= 

27 O.V.N. 299=36 G.L.J. 140= 
A.I.B. 1922 Cal. 176. 
—•Where the salt Is on the face of it one for 
ceoovecy of posseseion of immovable property who 
bad taken unlawful poseeesioa thereof and bad 
planted new trees thereon, 

Beld, that the suit is governed by Art, 142 of the 
Limitation Act. A prayer for removal of the re- 
cently planted trees is merely anoillacy to the 
claim lot possession will not take the case out of 
Art. 142 and make Art. 120 applioable. (Daniels, 
/.O.). Ghafub Khan v. Pbaq Nabayan. 

68 1.0. 769= 9 O.L.3. 17 = A.l.R. 1922 Oudh 47. 
—Where the plaintiffs have not proved their 
poBsession and diepossossion within 22 years and 
defendants have proved adverse possession, Art. 
142 applies to a oase of this desoription. (Wilber' 
force, J.), MAHOMED V. UDB BHAN. 

99 I.C. 891=3 L.L.J. 72= A.l.R. 1921 Lab. 202. 
—Alt. 142 — Auction parohasers and deoree- 
holders. 

' A decree* holder who obtained formal posses- 
sion under 0. 21, B. 96, 0. P. Code must obtain 
partition or establish his right in some other 
BLBnner within 12 years therefrom. The delivery 
of formal possession gave him only a fresh start 
for the oomptttallon of limitation but did not make 
him owner in possession. (Dalai, J.), Niban- 
JAN LAL V. JBAMMAN LAL. 124 I.C. 767 (All.). 

A decree holder auotion-purohaser sold the 

property before obtaining possession from the 
judgment-debtor who was alleged to have remain- 
ed in possession as lloensee of the deoiee-holdei. 
The purohaser from deoroe* holder sued for posses- 
sion, 

JTsid, that if the judgment-debtor was in posses- 
sion as licensee as alleged then the suit wonld be 
governed by Art. 142. 31 All. 82 (F.B.), Disf.; 
26 Mad. 87. Rel. on. and A.l.R. 1926 Oal. 79S (F.B.), 
&/. (S.K. Qhose,J,). Jadav Chandra Kabuab 
XA^ V, Asbub Ohandba Eab&iabear. 

A.l.R. 1930 Oal. 986. 
Delivery of properties to judgment ero' 

'd^er through Court— Limitation runs from suoh 

'd^ery. 

' Even if the judgment- debtors continue to bain 
t^b^asesBion of the properties In spite of the 

D. D. VOL. Ill— 173 


limitation act ( 1908 ), Art. 142 — Auctlon- 

purobasers and decree-holdorB. 

delivery of the properties made through Court, yet,- 
as against the judgment- debtors to ^e suit and 
petBone represented by them, the effect of suoh 
delivery ebould be taken to be thit the decree- 
holder Is in possession; and consequently a ireali 
cause of action arises against the judgment- 
debtors, and limitation begins to run only from 
the date of the delivery made through Court. 27 
Mad. 262 and A. I. R. 1917 P. 0. 197, Bel. on; 6 Oal. 
584 and 17 M.L.J. 698 and A. I. B. 1927 Mad. 819, 
Ref. (Ananthahrishna Ayyar, J.). SbthobatNAM 
lYEB V. CHINNA SOLAN. 122 I.C. 164« 

A.l.R. 1930 Mad. 206. 

Decree for possrssion. 

Though a decree for possession has beoome in- 
capable of execution on account of failure to apply 
for execution within limitation, the tight establl- 
shed by the decree remains. 35 Bom. 79, Foil, 

But the tight cannot be the basis of a subsequent 
suit, and the plaintiff, who has neglected to exe- 
cute the decree till it is time-bmed, cannot any 
tbe mute on that account bring another suit for 
possession whether founded on the decree or on the 
continued occupation of the property by the defen- 
dant. 5 Bom. 882, Foll.\ 33 Oal. 679 and 41 Mad. 
641, Ref. (Patkar and Baker, JJ.). BALBAM 
GULABCHAND MABWADI V. JIGAN LAIi PATIL. 

114 I.C. 269=30 Bom. L. B. 1683. 
.—Assam Land and Revenue Regn. (1 of 1686) 
S 80 — Purchaser and revenue sale suing lot posses* 
sion— Suit within 12 years from symbolioal posses- 
sion— Defendants defaulting pioptietoia— Suit la 
governed by Art. 142 or 144 and not by Azt.j 121 
and is within time. 44 Oal. 412, Appl. (RanWn, 
C.J. and C. C. Ghose, J.). BAIKONTH NATH DAS V, 
Sheikh aziddlla. 119 I.C. 608= 

82 0. W. N. 778= A.l.R. 1928 Oal. 870. 




■Possession delivered under decree — Saif for 

i .1 r .J 


possession within 12 years is nof 6arred. 

Where a decree-holder has been granted pos- 
aession by ousting thoce who were already in pos- 
session, his posaession is not sham or symbolioal 
and a suit by him for possession within 12 
years of suoh delivery Is not barred as the persons 
in possession must be deemed to be dispossessed 
on the date of delivery. (Wallace, J.). BANGA- 
swAMi Naickbr V. Vbnkitaohala NAIOKBB. 

109 I.0. 170= A. 1. R. 1928 Had. 144, 
■‘Formal delivery to judgment-debtor — Effect of. 
Although the formal delivery of possession un- 
der 0. 21, R. 96, 0. P. Code, may have the efleot of 
actual possession as againat the judgment-debtor 
himself, such formal delivery of possession cannot 
take effect as actual possession as against a puz- 
ebasot of the rights of the judgment-debtor who 
has previously obtained actual possession, 

A. l.R. 1928 Oudh 251 (F.B.) ; 21 All. 269 and 

4 O.L.J. 481, Bel. on; 16 0.0. 369, Diet. (Ookaran 

Bath Misra andBanavuity,JJ.). ATAULLAH KHAN 
V . Hans baj Kdnwar. ill I.0. 362= 

5 O.W.M. 616=3 Luok. 668=A.I.R. 1928 Oudh 391. 

‘Time begins to run from the dale of formal 

delivery. 

Where the auotlon-puiobaser of only a share In 
a oeilain property, who has obtained under 0. 21, 

B. 95 poBsesaion by beat of dram, sues for recovery 
of possession on the ground that he has not obtain- 
ed aotual possession the salt is governed by Art. 142 
and not Art, 144 ; and the possession of the judg- 
ment-debtor who has remained in aotual poasea- 
slon in spite ol the formal delivery of possoa- 
sion through Court, should bo doomed to hayo 
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LIMITATION ACT (1908), Art. H2 — iaotlon- 
parchaaerB and decree holderi, 

beooma adverse onW from the date of such formal 
delivery. {Stuiri.CJ., Wazir Ha%an and QoTi<xran 
Nath ilfisra, JJ,). Gulab Ksan v. Ataullab 

110 I.C. 70*3 Luck. 506=5 O.W.N. 372* 

A.I.R. 1928 Oudh 251 (F.B ) 
— ' -Tims rum from d'lte of formal delivery. 

One i? left a widow P and two daughters J & K. 
P made a gift of the estates of P to K. J. sued for 
her half share and got formal possession. J's legil 
representatives brought a suit for possession, 

Held, that limitation began against her from the 
date of her taking formal possession. (Ifears, C.J. 
and Binerji, J ). Mt, Porna Kuar v. ManCtAt 
RAI. 70 1.0. 499= A I. R. 1922 All. 55. 

Sutf in ejectment — Dispossession within twelve 
years -^Posaession of open sites— Possession will pre- 
sumably follow possession of property to which they 
adjoin — P)'esnmp!ion of possession following title. 

The pUlntifi, who purchased at a Court sale a 
shop and two open pieces of land In front of it and 
was placed In possession, sued to ejeob from the 
land the defendant who claimed to be a subsequent 
purchaser from the judgment debtor, 

Held, if the plaintiS established his title over 
the property he oan rely upon the presumption 
that possession went with the title in absenoe of 
satisfactory evidence In rebuttal. As under Art. 142 
time begins to run from the d Ue of the disposses- 
sion ; if the plaintiff alleges bis dispossession with. 
In twelve years of the suit, then the question must 
arise aooordlng to the oiroumstances of each case 
how far the plaintiff h\s correctly flied the dite of 
dispossession and how far the onus lies on the de- 
fendant to show that that date was wrong. In a 
suit for ejeotment it is for the plaintiff to prove 
possession prior to the dispossession which he 
alleges. On the question of evidence however, the 
initial fact of the plaintiff's title comes to his aid. 
Possession of open sites goes naturally with the 
possession of the property to which they adjoin. 
If the defendant assorts his rights, he must show, 
that be has been in possession adversely against 
the owner of the property. (Macleod, C J. oni 

Coyajee, J.). Mahamedsahrb Ibrahimsaheb v. 

TILOKCHAND ABHEEROHAND lilARWtDI. 

66 I.C. 704 = 48 Bom. 920=24 Bora. L R. 373 = 

A.I.R. 1922 Bom. 243. 

Suit by auction-purchaser against trespasser 
—Art. 198 does not apply— Independent trespassers 
cannot lack on their possessions— When Art. 142 

Article 138 has no application to a suit for posses- 
sion by a Court auotion-purohaser against a person 
who claims title independent of judgment-debtor. 
The article applicable is Art. 144 and under Art. 141 
a trespasser cannot tack on his possession with 
that of previous trespasser. , , . , 

Where the defendant claims through the judg- 
ment-debtor, Art. 188 would apply but when sym- 
bolical possession has been given to the auction- 
purchaser it will be equivalent to actual possession 
against the defendant and thereupon Art. 142 will 
apply to the case. (Richardson and Suhrawardy, 
JJ.). jANAKINATfl SAHAV. BAIKUNTR\ NATH 
CflOLLAK. 70 I.C. 602 = 27 C.W.N. 2S9 — 

38 C L. J. 149= A.I.R. 1922 Cal. 176. 
—Art. 142— Burden of proof— Adverse posses* 

■ .The onus of ostablishing title to property by 
reason of possession for a certain requisite period 
lies upon the person asserting such possession. 
A.I.R. 1916 P. 0. 21, Poll, (Broadway and Zafar 


limitation act (1908), 

proof— On whom lies. 


Art. 142 — Burden of 


Ah,JJ.) DDLLAH V. SiRDARANI. 100 I.C. 330* 
9 L L J. 9=28 P L.R. 33=A.I.R. 1927 Lah. 777. 

^^^2— Burden of projf— DUposseislon of 
defendant within 12 years. 

T Where the plaintiffs have not been lu posses* 
Bion, for more than 12 years, of land beyond the 
boundary line in dispute, determined by order of 
Revenue Officers 12 years back, unless they can 
snow that they had since that date dispossessed 
defendants, their suit is barred by limitation with 
respect to this land. (Coutts and Ross, JJ.). 
BALQOBIND KUMAB r, RAI BERARI LAL SIlTTER. 
66 I.C. 471=1922 P. H. C. C 114 = 3 P. L. T. 617= 

A.I.R. 1923 Pat. 96. 
—Art. 142 -Barden of proof— Extent. 

Proof of possession within 12 years and dis- 
possession by defendant, is sufficient -Actual date of 
dispossession, need not be proved. 

In a suit for possession under Art. 142 what has 
to be shown is possession and dispossession within 
twelve years, and to do so it is sufficient to prove 
possession within twelve years, which can usually 
be done by the revenue records, if uorebutted, and 
further, the absence of possession or rather the pos* 
session of the defendant on date of suit. The actual 
date of dlspoBsessioQ need not be proved. (Harri* 
eon and Dalip Singh, JJ.). Daiji v. Khanu. 

109 I. 0. 266*6 Lah. 633=29 P. L. R. 77« 

A.I.R. 1928 Lah. 98i 

—Art. 142— Barden of proof— Land Incapable of 
possession. 

■ 'Plaintiff must prove possession within 12 years 
— When land is incapable of possession plaintiff must 
prove his title as well, and show that no one the was 
in possession. 

In an action for ejeotment under Art. 142 the 
plaintiff has always to show that he was in posses* 
atoQ within 12 years of suit. But in the case of 
land which oanuot be availed of at all, such as 
jangle land, the plaintiff may show that ho was In 
possession before 1 J years and make a case by 
showing as an additional fact either that the land 
in question was incapable of possession by any one 
or that in fact no one was interfering with his right 
during the 12 years before suit, It is possession, 
not user, that has to be shown. A.I.R. 1924 Cal, 
855 and A I.R. 1922 Cal. 557, Ref. (Rankin, C.J., 
Suhrawardy and Majumdar, JJ,). Gopal 
Chandra v. Monmohini dassi. lOS I.C. 309= 

31 C.W.N. 806= A.I.R. 1928 Cal. 118. 

— Art. 143 — Burden of proof— On whom lies. 

In suit under Art. 142 burden of proof lies 

on plaintiff and insult under Art. 144 it lies on 
dolendints— Suit for possession of land— But 
defendants proved to be owner at one time — Plain- 
tiff in possession for last 15 or 20 years— Plaintiff 
olaiming that defendant obtained possession from 
him— Suit falls under Art. 142 and so if defen- 
dant’s possession is not proved to bo permissive, 
plaintiff must prove that he was in possession 
within twelve years of suit. 16 Cal. 473 (P.O.), 
Bel. on. (Brown, J.). U MAUNd GYI v. MAUNC 
OnBwiN. 117 I.C. 591 = 7 Rang. 89= 

A.I.R. 1929 Rang. 153. 

Suit for possession alleging possession and 

dispossession by the defendant — Plaintiff must 
prove his possession within 12 years, and not that 
defendant should prove .adverse possession for 
over 12 years. 4i All. 609 and A.I.R. l92o Lah. 13, 
Dist. (Dalip Singh, J.). Daddat Ram t>. Balld. 

108 I.C. 374=A.I.R. 1928 Lah. 70ii 
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limitation act (1908), Art. 142— Barden of 

' proof— PosBOBsloQ within 12 years. 

—Art. 142— Barden of proof— Possession within 


12 years. 

—Claimant must prove his possession loithin 12 

years — JngMtry inla question of adverse possession is 
irrelevant. 

In oases falling under Ait, 142 the olaltnantmust 
prove his possession within 12 years next preced- 
ing the date of the institution of the suit aod in 
oases of that nature an inquiry into the question 
of adverse possession is irrelevant, It is not 
enough for the claimants to show an anterior title. 
The burden of proof is on him to prove possession 
at some time within 12 years next preceding the 
anit and this would shift the burden on to the 
defenoe to show that they were entitled to retain 
possession. l6Cal. 47$ (P.C.) and 17 Cal. 1S7 (P.C.), 
Bel, on : 41 All. 669, Ref.-, 27 Cal. 948 (P.O.); A.T.R. I 
1916 P.C. 21 and A.I.R. 1922 P.O. 181, Diet. {Waair 
Sasant J.). Mahabib Stnoh v Chitta Stngh. 

1211. C. 84=8 O.W.N. 908= 
A. I. R. 1930 Oodh 46. 

. —In a suit for possession instituted on the 
allegation of possession and subsequent disposses- 
%ioD It is inoumbent on the plaintiffs to establish 
that they had been in possession within 12 years 
•before the institution of the suit, and proof of an 
anterior title cannot relieve the plaintiffs from 
showing their possession at some time within the 
statutory period of 12 years, {\falliek, J.). 6ATTAR 
DiWAN V. SajBD ALl. 108 I.Q. 732 (Gal ) 

Plaintiff sued lor possession on the gronnd 
that he was the owner of a house which, he al- 
leged, was lent to the defendant for temporary use. 
The latter denied the fact and the plaiutifi was nn* 
aUe to prove it. 

Held, that the plaintiff ought to have proved 
possession within 12 years of the suit and the onus 
was not on the defendant to prove adverse posses- 
Blon. 18 and 116 P.R. 1683 and A.I.B. 1922 Lab. 
482, Rri. on ; 41 All 669, Not foil ; A. X. R. 1916 
P.O. 21, List. {Martineau, J.), Ghulam MUHAM- 
HAD V. FATES KHAM. 118 I.O. 834= 

A.I.R. 1928 Lah. 806. 

■J ~ - -8uit to eject defendants— Plaintiff to prove 
•possession unthin 12 years of suit. 

Where in a case for possession by ejeotment of 
^ihe defendants who, It was alleged, had taken for- 
'oible possession of the lands two years before the 
institntion of the suit, it was expressly stated in 
-the plaint that the defendants had no right whatao* 
-ever to dispossess the plaintiffs, 

Held, that the burden of proving possession by 
•^he plaintiffs within 12 years of the institution of 
'the salt was on them. (Jai Lai, J.). Babella v. 
^WAZIBA. 109 1.0. 320=9 L.L.J. 834= 

^ A.I.R. 1928 Lah. 32. 

Eneroaehment by defendant — Plaintiff to 
'prove possession toiihin 12 years— Plaintiff’s title— 
Effect of. 

In a case of enoroaohment it is undoubtedly for 
•the plaintiff to establish that bis possession was 
within 12 years but that in the question of evi- 
‘denoe the Initial faot of the plaintiff's title comes 
<to hU aid, with greater or less force aooording to 
the olioumstanoes established in evidence. 16 Oal. 

and 6 Bom. L.R. 400 (P,0 ), Poll {Addi- 
;«on, J’.). BALA8A V. PiBtJ Mas. 115 I.C. 420= 
^ 10 L. I*. J. 817. 


* 7 “Burden of proof is on plaintiff. 

Where the plaintiffs allege possession and dls- 
^ Msiesbion ttia onus of proving that they had been; 
ID pofsession wl^ln 12 years before eoU It on. 


LIMITATION ACT (1908), Art. 142 — Bardoa o? 

proof— Possession within 12 years, 
them ; and the fact that the land remained unculti^ 
vated for some harvests does not show that delen* 
d&Qts wero not in possoB&lon for that potiod* 

Ali, /.). NUB khan V. FAQIB ABDULLAH. 

107 I. C. 779 (Lah.). 
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years before suit. 

The onus is not on defendants to prove that 
dispossessloo of the plaintiffs by defendants took 
place further back than 12 years from the begin: 
ning of the suit but it ie for the plaintiffs to prove 
disposseasiou within that period. {Dawson fAxller^ 
C.J. and Boss, J,). CHANDRA DIP RAlV. RAMA- 
NAND TflAKUR. HO I.C. 623— 

A.I.R. 192SPat. 633. 

Plaintiff, a samindar, sued for possession of 

a house. It was known definitely that it was 
occupied at one time by a person who was not a 
tenant or raiyat ofthezamlndar. Furthermore, it 
was known that at no time the plaintiff had actual 
possession of it. At no time had the defendant or 
hie predecessors acknowledged the title of the 
samindar or paid any rent, 

Hefi. that the suit oould not succeed unless 
plaintiff proved possession within the statutory 
period. (Sulowaan and Dantefs, J/.). KoillL 
PRASAD 0. Bharat Indi. 89 I.O. 486= 

23 A. L. J. 674=6 L R.A. ClT. 501 = 

A.I.R. 1926 All. 82. 

-Suit for possession and dispossession— 
Plaintiff must prove his possession within 12 years 
Ejectment. [Chatter jea, Ag.GJ., y7almsley and Page, 
JJX LAKHAN CHANDRA MALO V. GOPAL SHEIKH, 

98 I.C. 912=31 G.W.N. 60. 

—Burden of proof is on plaintiff — Declaratory 
decree in favour of plaintiff is not possession. 

Plaintiffs, owners of a one-third share In the 
land in suit, instituted a deolaratory salt In 
respeot of that share, founding their cause of 
action on a denial of their title In partition 
' pxooeedings. The suit was deoreed. Plaintiffs 
subsequently instituted the suit for the possession 
of their one- third share. It was alleged in the 
plaint that after the previous suit had been deoreed 
the plaintiffs had been teoeivlng their share of the 
produce of the property till about a year before the 
date of the present suit. The plea of the dofeudonts 
was adverse possession for mote than twelve years. 

Beld, that in order to sQOoeed It was necessary 
(or the plaintiffs to prove that they have been in 
possession of the property in suit at some time 
within 12 yoars from the institution thereof and 
that the mere fact that they had obtained a deola- 
ratory decree vras not sufficient if they had not 
followed the deolaratory decree by any action to 
make their title perfect by obtaining poaseslion. 
45 P.R. 1914 and A.I.R. 1923 P. 0. 175, Foil, {fai 
Lai, J.), ALLAH B4KHSHO. SHADl. 

99 I.O. 956=8 L. L.J. 872=28 P.L.R. 48. 

—Claimant must prove possession within 12 
years of suit— Enquiry as to adverse possession is 
irrelevant. A.I.R. 1925 Oudh 42, Foil. {Basa, /.). 
SBEO DAYAL 0. MT. ZOHBA. 98 I.Q. 1061 (Oudh). 
— -Suit for ejectment— Plaintiff must shovr 
that he was in possession within 12 years ol suit. 
6 P. L. J. 692, Expl. (idotni uni Das, J/;). 
GHUBU RAJ V. HARIBAR PRASADSINHA. 

97 I.Q. 267 (Pai.). 

“Entry of defendants* name os a tenant-at viU 

in Revsnue Ricordi— Tf l>UiinUi^«nlilled lo stteeeed. 

Where a plaintiff sues for possession alleging in 
the plaint dlspossesiion he must prove that the 
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LIMITATION ACT (1908), Art. 142 - Borden of 
proof—PoBseBsion within 12 years. 

disposseBsicn took place within 12 years of suit. 

The entry of the defendant as tenant-at-will in the 
Revenue Records does not entitle the plaintiff to a 
decree on the ground, his possession cannot be 
adverse. (S'co/^*6’mifh and Martineau, JJ.). MlAN 
Mohammad v. Saeaf Shah. 89 I.C. 6S7 (Lah.). 

——Onus of proof of possession Is on plaintiS— 
Question of adverse possession is irrelevant. 16 Cal. 
4(8: 1( Cal. 137, Foil. {Waeir Hasan and Neave, 

A. J.Cs,). GUR Sahai Kandu V. Chhedi 

79 I.C. 964=27 O.C. 130=11 O.L J. 251 = 

A.I.R. 1925 Oudh 42. 

Presumption of possession following title^ 
When arises. 

Where the plaintili sued for possession on the 
allegation of dispossession, 

Held, that Art. 142 is applicable and he is bound 
to prove possession within 12 years before suit. In 
order to prove this, he may rely on the presumption 
that possession of the lawful owner continues as 
long as the land is incapable of aolual possession. 
But if he relies on this presumption he must prove 
that the land was incapable of actual possession 
within twelve years before suit. [Newhould, 

B. B. Ohose and Page, JJ.). Sdresh Chandra v. 

ShiTI KANTA. 78 I.C. 679=51 Cal. 689 = 

28 C.W.N. 637 = A.I.R. 1924 Gal. 855. 

■ Possession within 12 years must be proved. 

In a suit by plaintifi for possession of land on 
the declaration of plaintifi’s title to the same, 
plaintiSmust show his possession with 12 years 
even assuming that the title is with him. [N. B. 
Chatterjee and Panton, JJ ). RAM RATAN Mand vl 
V. NILMONY CHODDHURY. 68 1.0.914 = 

A I.R. 1923 Cal. 286. 

Plaintiff must prove possession within 12 

years. {Koiwal, A.J.C,). Baqhuraj v. D. B. 
VALIiABDAS. 69 I.C. 883 = A.I.R. 1923 Nag. 95. 
- ■ —Where the plaintiff has been dispossessed and 
the suit is one for recovery of possession, the onus 
is upon the plaintiff to prove that he was in posses- 
sion within 12 years of the suit. 7 C.L.R. 864; 
A.I.R. 1916 P.O. 21, Expl. (Chatterjee and Panton, 
JJ.). RAKHAL CHANDRA GHOSE V. DURGADAS 
SAMANTA. 67 I.C. 673=26 C.W.N. 724= 

A.I.R. 1922 Cal. 557. 

Plaintiff to succeed has to prove th.'tt ho has 

a Bubsisting title at the date of the suit and not 
only that he is entitled to possession, t.e., ho has 
to prove that he had been dispossessed had dis* 
continued bis possession, within a period of 12 
years. (Broadway and Abdul Qadir, JJ.). DUNI 
i>. MALRI. 69 I.C. 171 = 4 L.L.J, 382= 

A. 1. R. 1922 Lah. 432. 

- — Id a suit for possession after dispossession, 

the plaintiff must show possession within the 
statutory period of 12 years. (Couffs and Ross, 
JJ.). NEKARI ball V. LAKHIMI KANTHA ROY. 

A. I.R. 1922 Pat. 33. 
—In a case for ejectment, the plaintiff where 
the defendant is proved to be In possession, must 
in addition to proving his title, make out that the 
dispossession took place within 12 years of the 
suit, that is to say, that be was in possession and 
dispossessed within that period. (Dawson l^iller, 

C. J. and Munich, J.). Inder Lal v. Ram 
SURAT KuER. 2 P.L.T. 55=1921 P.H C C. 118= 

A.I.R. 1921 Pat. 138. 

— Art. 142 — OonstruotlTO posseBBlon. 

' Possession through tenants — Actual rcaUsing 
of rents must be proved, 


LIMITATION ACT (1908), Art. 142— -Co'Ownerg, 

Before a defendant can be called upon to show 
that he was in possession, it is for the plaintiff to 
prove his possession within 12 years before the 
suit. 

Where a person alleges his possession over a 
certain land through tanants, he must prove 
realization of rents from them. (Mukerji and 
Bose, JJ.). Hardutt Ray v. u.tir Shaikh. 

117 I.C. 606=43 C L-J. 364=A.I.R. 1928 Cal. 763. 

— j Suit for ejectment on actual possession and 

dispossession — Whether plaintiff oau subsequent- 
ly put forward a case of oonstruotive possession 
depends on oiroumstanoes— Discretion of Court. 
(Rankin, C.J., Suhrawardy and Mazumdar, JJ.), 
Gopal Chandra Maiti v. Sir. Monmohni Dasi. 

105 I.C. 369=31 C.W.N. 806 = 
A.I.R. 1928 Cal. 118. 
“Possession” includes constructive posses- 
sion. 

Per Wazir Hasan, J . — The word “possession” 
used in Art. 112 should not be read to connote 
“occupation” or “detention” merely. It will oer* 
tainly include oonstructive possession. Lake v. 
Dean, 28 Beav. 207, Bel. on. (Stuart, C.J., Wazir 
Hasan and Gokaran Hath Misra, JJ.). GULAB 
Khan v. Alaullah. IIO I.C. 70=3 Luck. 506= 

5 0.W.N. 372=A.I.R. 1928 Oudh 251. 

Plaintiff having title will be presumed to be 

in constructive possession— Dispossession within 
12 years of suit — Plaintiff will succeed. 96 I.Q. 
225, Overruled. (Stuart, C.J. andRaza, J.) BAEJOS 
Singh v, Sidh Nath. 98 I.C. 704=i Luck. 441= 

29 O.C. 395=3 C.W.N. 891= 
A.I.R. 1927 Oadh 141. 

Trespasser —No constiuclive possession. 

There can be no oonstructive possession of a 
wrong-doer during the time that be is not actually 
in possession and the possession of a true owner 
no matter how that possession is obtained, must 
be considered as rightful possession in law and the 
period during whioh the true owner 1b in posses- 
sion will enure to his benefit and not to that of 
the trespasser. 13 App. Cases 793, Foil, (Mukerjee, 
J.). girish Chandra Pal u. baikuntha Nath 
S lNGHA. 81 l.G. 27D = A.I.R. 1925 Cal. 270. 


■Possession before submersion is possession 
during submersion of submerged land. 

Possession is not necessarily the same thing aa 
actual user. The nature of the possession to be 
looked for, and the evidenoo of Its oontlnuanoe 
must depend upon the oharaoter and 
condition of the land in dispute. Where the 
land is incapable of actual enjoyment as in the 
case of diluvion by a river, if the plaintiff shows 
his possession down to the time of the diluvion, 
his possession is presumed to continue so long as 
the lands continue to be submerged. No such 
presumption however arises in the ease of a wrong* 
door. (Chatterjee and Panfon, JJ,). RAKHAL 
Chandra ghose u. Durgadas samanta. 

67 I.C. 673 = 26 C.W.N. 724= 

V 1 I> 4 000 tlM 


—Art. 142— Co owners. 

Dispossession of , or discontmuance of posses' 

sion by, co owncr—Suit for possession must be withm 

12 years. a • j *1 

Where an ocoupanoy holding was owned jointly 

by two persons A aud B, and A, left the village and 

settled elsewhoco, and B and hla heirs oontinued 

In possession of the holding thereafter, and As 

heirs brought a suit for joint possoBsion of the 

holding 12 years after the date when A left the 

I village, 
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UMITATION AOT (1908). Art. 142— Co owners. 

Beld, that the suit was governed by Ait. 142 of 
the Ijimibatioa Act and was barred as the plaintlS 
had either been dispossessed oc has disoontinued 
possession since the date when A left the village. 
(Sen, /.). Baldeo v. Muloo. 119 I.C. 8 (All.). 
— <— ‘Beir of absentee ^Co-$harer— Starting point of 
Hmitalionfor possession. 

An absentee oo-sharet can recover possession on 
hisretnrnand the limitation period allowed to 
an immediate heir of an absentee is 12 years from 
the date of the absentee's de^th. 109 P.R. 1692 ; 
86P.R. 1909 and 29 P.K. 1910, Not foil. (John- 
stone, J.). BOTA Shah y. Musad Ali. 

116 I.C. 310s A.I.R. 1929 Lah. 27$. 

Incase of parti land possession follows title. 

In the case of parti land the presumption of law 
is that possession mast follow title. Where, there* 
foie, certain oo'sbarer got title after partition pos* 
session is presumed to have passed to him and suit 
for possession brought by him long after partition 
is not barred. (Afwra, /.). OhatTERPAL SiNHH 
V. RAQHUBIB BINQH. 118 I.O. 431 = 

A.I.R. 1929 Ondh 489. 

- Where person proves title to parti land, his 

possession will be presumed. It will be for the 
opposite party to prove his possession for twelve 
years prior to the suit. (Jaala Prasad and Row- 
land, JJ,). GOPAL SAHU V. GHANSHYAM DAS. 

A.I.R. 1929 Pat. 529. 

— " ' ' Formal delivery of possession of an undivided 
share in the joint property u)vder 0. 21, R. 96— 
Limitaiion begins to run from the date of such deli- 
very. 

Joint owners by delaying to sue together for 
ejeotmeotof a trespasser in wrongful possession of 
a portion of the joint property, or by delaying to 
have partition in order to assert their separate 
rights to aotual possession in acootdanoe with 
their shares, cannot stop the running of time in 
lavonr of the trespasser. 89 All. 460 and A LB. 
1921 All. 9, Rel. on. 

In execution of his deoree A bronght to sale and 
pnrohased B’s undivided l/$rd share of a house In ' 
1900, and A In 1903 was given formal possession 
over his l/3id joint share. B, notwithstanding 
this, continued in aotual physical possession of 
the house along with other oo'Ownera. In 1916 A 
bronght a salt for partition against the other 00* 
OTOeia and obtained a deoree of the separation of 
bis l/3id share, and in 1917 be applied to be 
placed in actual possession of his separated share. 
This appUoation was opposed by B on the ground 
that he was in aotual possession and was not 
bound by the partition deoree to which he was not 
a party. The objection was sustained. Therefore 
A. brought a suit in 1921 claiming aotual physical 
possession of the l/Szd share, 

Sdd, that the salt was time-barred, as A failed 
to prove possession and dispossession within a 
Pttiod of 12 years prior to the suit and limitation 
began to run in 1908 when A was given formal 
POSBesslon over his 1/Srd joint share. (Mears, C.J. 
^ Lindsay, J.), SiTA BAU' Dube v. Bam 
Bunder Fbasad. 116 I.C. 791=80 Ail. 813= 

28A.L.J.878=A.I.R. 1928 A11. 412. 

'•PaUow lan^Adverse possession among co- 
sharere. 

Where the laud in dispute was lying fallow from 
the 16th Novomberi 1912 to the 15th November, 
1918 and before the 16th Novombez, I9L2 was 
sh^ilat land in possession oi the defendant on 
^half of all the oo-sharers and alter 15th Novem- 
401^^1918 the defendant was again in possession but 


LIMITATION AOT (1908), Art. 142-Co'Owner8. 

in tbo meantime about July, 1913 exclusive title of 
the land had accrued to the plaintifis by partition, 
Held, that tbo plaintiffs were in possession upto 
the 15th November, 1913 by the partition in July, 
1913 and as the land was fallow upto the 15th 
November, 1913 the suit which was brought on 9th 
November, 1925 was within time because the ad- 
verse posaessiou of the defendant commenoed only 
from 15th November, 1913. (Addtson, J.). SMAIL 
0. OAJJAN. 106 I. C. 130 (Lah.)« 

Co-heirs^Arls. 123 and li2— Applicability of. 

The appropriate article for suits instituted by oo- 
heirs for a share in the corpus of an inhoritanoe is 
Art. 123, but if it can be shown that whoever holds 
the property is holding with the ooneent, express 
or implied, of all the heire on behalf of them all, 
then Art. 142 or 144 would apply. A. I. R. 1924 
Rang. 155; A.I.R. 1916 P.O. 145 and A.I.R. 1925 
Rang. 228. Poll. (Brown. J.). MADNQ SHWE AN v. 
MauNG ToK PYO. 106 1. C. 828=5 Rang. 882= 

A.I.R. 1928 Rang. 6. 

Co-heirs-^Arts. 123 and 142 — Applicability of. 
Whore a distributive share in the estate of a 
deceased Isolaimed, whether against an Adminis- 
trator or a 00-heir, or a person merely in posses* 
sion, the article applicable is Art. 123. Where oo- 
heirs agree to enjoy the property left by the deceased 
jointly without effectlog a partition. Art. 142 or 
Art. 144 of the Limitation Act will apply. 
A.I.R 1924 Rang. 155 and A.I.R 1925 Bang. 233, 
Foil. (Beald and Chari, JJ.), Mo. 8AN SHIN v. 
Mo. MAUNO. 99 1. 0. 814=5 Bur. L.J. 4= 

A.I.R. 1926 Rang 95. 

Co-heirs in common enjoyment of property-^ 

Subsequent exclusion of some—Artiele 142 or 144 and 
not Art. 123 applies. 

Article 123 applies to a oase of a olaim to a 
share against oo*beirs in possession of au estate 
when there was intestacy. But an exception should 
be made In respect of oases where the whole body 
of the heirs agrees to enjoy jointly the property 
Isft by the deceased, without effecting a partition. 
In suoh oases Art. 142 or 144 would apply. [Beald 
and Chari, JJ.). Ma Nan THU v. Ma Shwb Mi, 

88 I.O. 609=4 Bur. L. J. 76= 
A I.R. 1935 Rang. 383. 

Co'owaorg in separata possession — Time of 
dispossession not shown — Suit for possession is not 
maintainable where plaintiff docs not prove posses- 
slon within 12 years. 89 Mad. 17 (P.O.) and 41 All. 
669, List.] 16 Oal. 473 (P.C.), Foil. (Daniels, /.). 
JBABAP BAI V. JAINT RAI. 71 LO. 1033= 

A.I.R. 1923 All. 418. 

Possession after pailitlon by one oo-shaxec 
of property allotted to another at partition is 
adverse to the latter. 

Subsequent abandonment thereof beyond twelve 
years would not revive his title. (Broadway and 
Zafar Ali, JJ.). DAULATA RAM v. NANAE OHAND. 

76 I. 0. 742= A.I.R. 1923 Lah. 363. 

Possession of one is possession of all— There 

can he no ousfsr without (he knowledge of the person 
ousted. 

The principle Is that the possession 0! one oo- 
owner Is the possession of all for Uie purpose ol 
limitation, No doubt, the sole possession of one 
oo*owner for a very long period may, having regard 
to other oiroumstanoes, show exoluslon or ouster 
11 Gal. 680, Dist.i 43 Mad. 944; 46 I.A. 985, 
Dtsf. There can bo no dispossession by one 
joint tenant in the absenae of an assertion of 
hostile title by him to the knowledge of the others 
sought to be excluded. And if no notice is given tg 
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LIMITATION ACT (1903), Art. 142-Dl8Continu- 

atioQ of possession. 

tbo co-sharet of the denial of his right the occupant 
must make his poseession so visibly hostile and 
notorious and so apparently exclusive and adverse 
as to justify inference of knowledge on the part of 
the person excluded. (Chatterjee and Pearson, JJ.), 
JOQENDRA Nats Uueerjeb V. Rajen’dba Nath 
BHATTACSABJEE. 63 I. C. 200=26 C.W.N. 890= 

A.l.R. 1922 Cal. 54. 

— Art. 142— Oiacontinuation of possession. 

■Where the circumstances showed that the 
possession of the plalntiSs was discontinued when 
the defendant entered into the possession of the 
house in suit, 

Held, that Art. 142 and not Art. 144 applied. 
{^Vazir Ilisan and Heave, A.J.Cs.). Goa Sahai 
Kandu V. CHHEOI. 79 I.C. 964 = 27 0 C. 130= 

11 O.L.J. 231 = A.l.R. 192S Oudh 42. 

Suit in ejectment by person dispossessed — 

Plaintiff must shoxv his possession within 12 years— 
Possession of independent trespassers without inter- 
val will bar true oroner's title— Any interval, how- 
ever, will cause restoration of true owner's title— 
Adverse possession. 

Discontinuance of possession takes place where 
the person In possession goes out and is followed 
into possession by another person. In all cases, 
where the person, who was in possession at one 
time and discontinued possession or was dispos- 
sessed, seeks to eject a person in possession, he has 
to show that he was In possession within 12 years 
before the suit. 21 O.L.J. 157, Bef. tO', 29 Cal. 518; 
13 A.C. 793, Dist. 

In order that the title of the true owuer may be 
barred by the adverse possession of a trespasser or 
a series of trespassers the possession by them must 
bo continudd, and so long as it is continuous it is 
immaterial whether they claim throngh one ano* 
ther or independently ; but if a period of time 
should elapse, however short, after the abandon- 
ment of one trespasser who has not been in for the 
full statutory period and the entry of another, the 
title of the true owner is, as from the time of such 
abandonment, restored to him without any entry 
or act done on his part, for tbo statute does not 
apply to a case of want of possession by true owner 
but only to the cases where the owner is out of 
possessiou and another is in possession for the 
pcesotibsd time. {Kumaraswimi Sastri and Deva- 

doss, JJ.). Vbnnam Ramiahu. Kusru Kotamma. 

67 I.C. 246 = 1922 M.W.N. 132 = 45 Mad. 370= 
30 M.L.T. 143= A.l.R. 1922 Mad. 89 = 

42 H.L.J. 319. 

.n the plaintiff, In a suit for possession on a 

declaration of title, fails to prove that he ever exer- 
oisod possession within 12 years before suit, and 
there is nothing to show that the land was not 
capable of ordinary occupation or cultivation, his 
suit is barred and the defendant need not prove ad- 
verse possession for 12 years. {Walmsley and 
Greaves, JJ.). Uday Mandal v. Ram Dorlabh 
SABKAB. 62 I.C. 707 (Oal*)' 

Mere cessation of possession is not enough— it 

must be followed by possession by another. 

Discontinuanoo implies the abandonment of 
possession followed by tbo actual possession of 
another person and so dispossession implies an 
.ouster from possession followed by the pos- 
session of another person, McDonnel v. Mc- 
Kinty. {ml) IQ Irish Law Rep. 5U, Foil. The 
owner must bo considered in point of law as always 
in possession so long .as there is no intrusionj 
Smith V. Lloyd, (1854) 23 L.J. Ex. 194; Trustees and 


LIMITATION ACT (1908). Apt. 142 - DispoBier 
Sion. 

Agency Co. v. Shart, (1883) 13 A.C. 793 and 29 Cal. 
518 (P.C.).R«/, (Coutis and Das, JJ.). MADAN 
Mohan Singh u. Braj Behari Lit,. 

1921 P.H.C.C. 29= A.l.R. 1921 Pat. 36. 

—Art. 142— Dispossession. 

“ Dispossession ” — Meaning of. 

Dispossession contemplated In Art. 142 refers to 
actual physical dispossession, such as, when a 
person comes in and drives out the other from 
possession and nob when the person in possession 
is resisted in his attempts to possess separately 
his share In the property. (Cuming and Mallik, 

JJ.). Gaya Prasad y. Bakya Manx dassi. 

119 I C. 289 = 38 Cal. 914 = 33 C.W.N. 277= 

A. I. R. 1929 Cal. 297. 
■There is no dispossession or discontinuance 
of possession unless ono person’s possession 
terminates and is followed up by somebody else’s 
possession. [Rankin. C. J. and Miller, J.). MO* 
HESH CH.iNDRA V. HEMENDBANATH. 

107 I.C. 93=48 C.L.J. 575= 
A.l.R. 1928 Cal. 104. 
— — Mere paper dispossession does nob amount 
to dispossession within the meaning of Art. 144 or 
142. Tho terminus a quo is the actual physical 
dispossession. (S/iidi Lai, C.J. and Le Rossignol, 
J.). MUNNA Lal V. Hamid Ali. 

79 I.C. 39= A.l.R. 1925 Lah. 53. 
■"Dispossession and discontinuance of possession, 
difference between. 

‘Dispossession’ implies the coming in of a 
person and the driving out of another from posses- 
sion. ‘Disoontinuanoe’ implies the going oat of the 
person in possession and his being followed Into 
possession by another. [Madhavan Nair, J.). 
GOVINDA RAMANIYA V. MAHOMED ESOOF. 

87 I.C. 386=21 M.L.W. 898= 
A.l.R. 1926 Had. 834. 

■ '* Dispossession” Implies ouster, and the 
essence of ouster is that person ousting is Inaotnal 
ocenpation of the land. (Dos and Adami, JJ.)* 
Bahadur Ali Khan v. Secy, op State. 

61 I.C. 78 = 2 P.L.T. 133=A.I.R. 1921 Pat. 277. 
—"—An adverse decision under 8. 41 of the 
Bengal Survey Aot amounts to dispossession with- 
in the meaning of Art. 142. (Das and Adami, JJ,), 

Bahadur ali Khan v. Sboy. of state. 

61 I.C. 78=2 P.L.T. 133= A.l.R. 1921 Pat. 277. 
The order of the Collector under S. 41, 
Bengal Survey Aot (V of 1875) operates as a 
decree of a Civil Court and it oannot be reversed 
or modified without anyillmitation of time, Article 
142 of the Limitation Aot must apply, when it is 
sought to reverse ormodify the order of the Col- 
lector, the date of dispossession being the date of 
the order of'the Collector. (Das and Adami, JJ,). 
MAHANTH PABBHU CHARAN BHABTHI V. SECY. 
OF State. 6i I.C 46=2 P.L.T. 118= 

6 P L.J. 31=A.I.R. 1921 Pat. 31. 

Waste land — Ous^^r from. 

Where with the intention of taking posses- 
sion of a strip of waste land belonging to the 
plaintiff defendant deposits earth excavated from a 
tank and outs the trees thereon and plaintiff sued 
more than 12 years afterwards to recover posses- 

sion, 1 . a i 

Held, that the acts of defendant amounted to 

ouster of plaintiff whose suit having been brought 

more than 12 years afterwards, was barred by 

limitation. [Teunon and Newbould, JJ.). MAHA- 

RAJ BAHADUR SINQH V. PULIN MAL. 

60 I.O. 366 (OaD* 
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LltflTATfOK ICT (id08), irt. 142 — Landlord 
and tenant, 

—Irt. 142— Landlord and tenant. 

■ "Where a minor sued after attaining majority 
to set aside a void lease, 

Beld, that Art. 142 and not Art. 44 or Art. 91 
applied to the case. (S. K. Ohose, J,). EaiSHNA- 
SHAN LAHA V. BBOJBNDBA NATH. 

34 Q. W. N. 642. 

—Pleaef adverse jjossession— De/enda»f mxksi 
jirove, 

In a ease where the salt Is resisted on gconnd oi 
acquisition of title by adverse possession, it is not 
for the plalntld to prove his possession within 12 
years. The paramount question is of title and if 
the title vests in the plaiutifi be is entitled to 
succeed, evenif he fails to establish any alleged 
tonanoy or license by the defendant, unless the de- 
fendant is able to establish his adverse possession 
underfc Art. 144. A. I. R. 1927 Lab. 32; A.T.R. 1927 
Lab. 70 and A.l.B. 1916 P.O. 21. Foil {T^lt Chand, 
J.). HiBALAL.v. LAtJi. 117 I.O. 384 (Lab.). 

Suit for possession based upon fiffe— Arf. 144 
UppUss-^DiJference between Ar/s.*142 and 144, 

The original tenant of a certain grove died leav* 
tog no heir. Under the law of the province and 
village custom, a tenant’s grove escheats to the 
landlord if the tenant has no heir. The plaintiff 
being a village landlord sued for a deolaratioa 
that he was the owner and posssESOi of that grove. 
The trial Oourt, regarding the suit as one only for 
possession, held that the suit fell under Art, 142 
and threw the suit omthe ground that the plaintiff 
had not proved poBseBsloa within twelve years, 

Held, that this was not a suit to which Art. 142, 
Limitation Act, appliee, but that the article more 
strictly applicable was Art. 144. The essential 
difference between these two articles is that in the 
firet case the owner bases his olaim from the date 
of hU dlepoBsession. and in the second he bases 
his claim on his title without regard to his posses- 
sion or dlsposeesBion, and time begins to run from 
the dale that the defendant’s possession becomes 
adverse to the plaintiff. (Pullan, J.). Paqir 

baksb smaR o. Fbao Singh. io8 i.o. lois 

5 O.V.N. 12tsA.I.R. 1928 Oodh 243. 
—Salt by tenants who have been dispossessed of 
their land for declaration of their title and posses- 
slon, as occupancy raiyats— Art. 142 applies. 
[Daa and James, JJ.). DBONANDAN Pande v. 
ANBAOH Kabab. 105 I.O. 661s 9 Pat. 3i0» 

, , ^ A.I.R. 1928 Pat. 128. 

• Plaintiff setting up tenancy as basis of de- 

fendant’s possession— Defendants sotting up ad- 
verse possession— Plaintiff need not prove posses* 
sion within 12 years- Defendant must prove 
adverse possession— Suit Is governed by Art. 141, 
Article 142 is applicable only to oases where the 
plaintiff alleges possession and disposEeaelon in his 
plaint. {Devadoss and Wallaoe, JJ.). Ramanuja* 
OHABIAB V, SUNDABACHARIAB. 99 I 0. 312s 

28 U.L.W. 127= A.I.R. 1927 Had. 287, 
“ ‘Encroaehment by a tenant under a claim 
to a limited MUnt—Atticlo applios, 

. If the possession by the tenant is under a olaim 
which is adverse to the landlord though only to a 
limited extent, then the purpose of the right whioh 
the tenant is olalmlng, the possession of the tenant 
is no longer the possession of the landlord and It 
nmst be treated as dispossession of the landlord 
within Art. 142. 

^ 'Where the tenants had eooroaohed on oeitain 
tanks belonging to the landlord under a claim to 
‘the tanks forming part of their tenanoy, 


LIMITATION ACT (1908), Art. 142 — Poisflgllos 
following title. 

that the ease fell under Art. 142 and the 
landlords having been out of possession for more 
than 12 years, the tenants could not be deprived of 
their possession of the tanks. (BanTcin and Ohose^ 
JJ ). GOLAM NAZAB V. ABBAS MOLLA. 

84 1.0. 637=40 C.L J. 160s 
A I.R. 1928 Gal 193^ 
■Sale of groves— Subsequent relinquishment 
to landlord by vendor— Landlord’s suit against 
vendees— Art. 144 and not 142 applies — Times rnns 
from relinquishment. The reason for this Is that 
the landlord, on relinquishment by the grove- 
holder claims in his own right to Te‘eater and not 
under a derivative title through the grove-holder. 
The sale by tbe grove-holder can be treated by the 
landlord as abandonment, in which case time will 
run from the sale. But the landlord Is not com- 
pelled to treat It as abandonment by tbe grove- 
holder. {Wazir Hasan, A.J.C.). Mahabtb Prasad 
0. Bam Kumar. 84 I.O. 237=27 0.0. 301 = 

A. I. R. 1929 Oodh 307. 

-^Evidence Act, S. 101— Title with plaintiff-^ 

Onus is on defendant to prove adverse possession— 
Eabullyats and applications' to Municipality are 
good evidence of possession. 

In a case where tbe suit Is resisted on the 
ground of acquisition oi title by presoiiption it is 
not for the plaintiff to prove bis title within 12 
years. It Is for tbe defendants to prove his adverse 
proprietary title. 89 Mad. 670; 17 A. L. J. 84. 
Foil. 

Kabuliafs and application to the Municipality 
may not be auffioient to prove posseasion but primn 
faice oounterparts of leases executed by tenants 
and applications for permission to build, put in 
the Munloipal Board are the best possible evidence 
of possession. They would at least tend to show 
whioh were the persons who were in actual posses- 
sion and on whose behalf they held that possession. 
The applioatloQ would show also that a oertaiu 
party alleged himself to bo in possession of the 
property in dispute. (GoAul Prasad, /.). L. Raqha 
MAL V. ABDUS e.ATTAB. 74 I. C. 879 = 

A.I.R. 1923 All. 569, 
—Art. 112— Posseaeion following title. 

Suit on title— Article does not apply. 

A oeitaln property was gifted and the deed show- 
ed that the donee had got possession. The donee 
instituted a declaratory suit based on title though 
the plaint oontained also a prayer for possession of 
property on the alternative, 

Held, that the ordinary presumption Is that pos« 
session goes with title, and the suit doea not fall 
under Art. 143. {Baaa, J.). Bant Bakhsh u. 
Ram Nath. Ill I.O. 376 (Oudh). 

P>«umpf»on of possession following fifis— 

When arises. 

There arc only two exoeptlona to the well esta- 
blished principle of law that in a suit in ejectment 
on the allegation of possession and dispossesaion, 
it is for the plaintiff to mtke out satUfaotorlly 
that he was in possession within 12 years before 
suit and that the dispossession was within that 
period. Tho first exception Is where the plaintiff 
is not able to prove effeotive possession, as in the 

oase of an open site on whioh anybody oould walk 
or throw rubbish or stack temporarily firewood, 
eto., the Court would be justified where the delon* 
dant docs not adduoe satlsfaotory evidenoe as to 
poesesslon in relying upon the presumption ol law 
as to possession following title and giving a deotee 
to tho plaintiff on proof ol his title. The seoond 
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LIMITATION ACT (1908), Art. l)2'~PosBdS8lon 
followlog title. 

exception is where the plaintiff proves his title but 
cannot prove effective possession as in the case of 
forest lands or vast wastes and the evidence is not 
satisfactory on both sides, the Court not being in a 
position on the evidence to cemo to a conclusion as 
to possession, would be justified in relying upon 
the presumption of law as to postossion and giving 
a decree to the plaintiff. 6 Pat. L. J. 478 (P.B.), 
Foil. ; A.I.R. 1922 Bom. 243 and 8. A. 1421 o! 1921. 
Expl. (Devadoss, J.], VENKATA Somayajulu t>. 

SURYANARAYANA 101 I.C. 813 = 23 M.L.W. 603 = 
38 M. L. T. 366 = A. I. R. 1927 Mad. 509. 


Presumption of possessing following title — 

Has operation in future. 

The law presumes that possession follows title 
and does not favour forcible entry Into possession 
by trespassers, Further, the presumption is pros- 
pective rather than retrospective in operation. The 
presumption of continuity has an operation in the 
future, because if it be shown that a particular 
state of things was existing at a particular time, 
that state of things will be presumed to continue 
in the absonco of anything to the contrary. 


Where in an ejectment suit the plaintiff alleges 
dispossession by defendant within 12 years, the 
onus of proving plaintiff's possession prior to bis 
dispossession lies upon him, but in the absence of 
any proof of defendant’s possession for the full 
statutory period the initial fact of the appellant’s 
title comes to his aid and with greater or less force 
according to the oiroumstances established in evi- 
denoe. 16 RI. L. J. 272 (P. C.), Foil. {Kinkhede, 
A.J.C.). TUKARAM BAJI RAO V. TDKABAII YESH- 

97 I.C. 1006 = A I. R. 1927 Nag. 37. 

Plaintiff proving title— Onus is on defendant 

to prove plaintiff's disyiossfission within 12 years. 

Where there is no satisfactory evidence in re- 
buttal the preeumption that possession goes with 
title must bo given effect to and it is only in cases 
where it Is clearly proved th vt the plaintiff has 
either boon dispossessed or that he has disoontinu- 
ed possession that Art. 142 would apply. In oases 
where the plaintiff hu auoooadod m proving a 
cleat title the burden lies on the defendants to 
prove adverse possession for the statutory period, 
and if ho fails to do so, the plaintiff must succeed 

simply on the strength of his priwj/ncw title as 

owner. 41 All. 669 and A.I.R. 1923 Nag. 2, 

RpI on IMoti Saonr, J.). ISMAILW. IBRAHIM. 
Bel. on. [Moi, o 'gg5 = 4,i.R, 1926 Lah. 13. 

——Suit for recovery of possession — Plaintiff 
can Invoke the presumption that possession follows 
title, if he proves ownership up to the time im- 
mediately preceding 12 years where manifest acts 

of enjoyniGut oaonot bo provod. 

The question, therefore, in every case is (1) whe- 
ther a plaintiff has proved ownership up to the 
point of time immediately preceding the 12 years 
period; (2) whether all the circumstances wore 

Loh as to rjnder it natural 

exotciso manifest acts of enjoyment ° ^ 

during the twelve years prcocaing suit. If the 

pliUnUff merely proves 

ho may tmo by pos.oos.ou, 

Wl.hi l-J9(P.O.). Foil. ®2T= 

N.TH h. DAiuon smoH. 


LIMITATION ACT (1903). Art. 142-8ta*tlng 
point. 


— — Pos.^ession goes with title applies where land 

actually vacant— Otherwise presumption exists in 
favour of person in actual possession. 

Where land is admittedly vacant there is no 
doubt that possession may be presumed to go with 
title but before possession can bo presumed to go 
with title it must be clearly proved that the land 
has been lying vacant. Where it is not so proved 
the presumption is that possession has been with 
the person in actual possession although he may 
be holding under an invalid sale. {Chevis, J.), 
Sampat Ram v. Ganqa Datt. 69 I.C. 427= 

A.I.R. 1924 Lah. 276. 
Title with plaintiff, hut possession with defen- 
dant — Plaint^ff to prove dispossession within 12 
years. 

There is no absolute presumption that possession 
always follows the paper title. When the plaintiff 
o?mes to prove his possession under Art. 142 his 
paper title comes to his aid with greater or less 
force according to the circumstances established in 
evidence. As fat as the paper titles went, it 
appeared that the plaintiff on the one hand and 
the defendants on the other hand were to divide 
survey No. 58 into Equal moieties of 12 acres and 
6 gunthas each. But in 1915 when a survey party 
came to measure the fields it was found that the 
defendants wore in actual possession of more than 
half of the land namely about one aore and 10 
gunthas in excess of the moiety shown under the 
paper title. 

Held, that there being no evidence at all to show 
at what period the disorepanoy in area between the 
title deeds and the actual occupation crept, in plain- 
tiff must prove ihat the discrepancy arose within the 
last 12 years. {Marten and Faiocett, Jf.). KASHI- 
NATH GYANOBA v. GANESH SITARAM. 

77 I. C. 506= A.I.R. 1923 Bom. 361. 

When land is not cajjabfe of actual enjoy^nt 

in the usual modes preuioMJ possession of plaintiff 
witl be presumed to continue till contrary is proved. 

Pot Diwson Miller, C./. —Possession, however, 
is not necessarily the same thing as user and if 
the land is of such a nature as to render it unfit 
for actual enjoyment In the usual modes it may 
properly be presumed that the previous possession 
of the plaintiff continued until the contrary is 
proved. This presumption is a, presumption of 
fact, It is by no^moans conclusive and whether 
it should be applied or not must depend upon the 
facts of each particular case. 9 Cal. 744 (P.B.), 


Rcl. on. 

Per Afnfficft, J, — In every case the Court may 
Iraw a presumption aa to possession from title, 
[b is a presumption of fact which the Evidence 
\ot expressly warrants by 8. 114. Section 4 of that 
\ot omiots that the Court may regard the fact as 
proved unless and until it is disproved or may 
jail for proof of it. The discretion of the Court 
is to bo oxorclsod with due regard to the nature of 
;ho land and the evidence in the case. 1 P. Ij- "• 
L46, Expl. [Dawson-Miller, C.J. asxd Mullicli, J.)» 

INDEB lal V. Ram Surat Kuer. 

1921 P.H.C.C. 118=2 P.L.T. 33= 

1 T R 4Q!21 Pat. 158. 


—Art. 142— starting point. . , x, 

^Eaoh ouooeeding mutwalll does not get xresn 

Btarting point for the purpose of Art. 142. 

The Introduction of a fiction as to on idol 
being under a perpetual tutelage and also of a 
theory of suspension of cause of action 
such tutelage will be an encroachment upon tne 
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^LIMITATIOH AOT (1908), Art. 142 Starting 
point. 

statato of limitation without leglslatlvo sanction 
and will revolationiza all known piinciples of law 
and prooednie. A.I.R. 1926 Had. 769; 28 Had. 
271 (P.O.); 37 Cal. 885 (P.O.); A.T.R. 1922 P.0. 123 
and A.I.R. 1926 Cal. 913, Bef. {Mukerji and Ouha, 
//.), DEBENDRA NATH 8ADHUKHAN t). NAHAB- 
MAIi JALAN. A.I.R. 1930 Cal. 673. 

• P urchaser from trespasser is entitled to tack 
pos3MSton U) that of the trespasser, 

A trespasser oannot tack his own possession to 
possession of the previous trespaesor for purposes 
of limitation. But whero a trespasser sells fats 
claim to possession to a purchaser that purchaser 
is entitled to tack the previous possession to his 
own possession for purposes of limitation and each 
Bobsequent purchaser of the claim or right to pos* 
session would have the similar right to tack the 
previous periods of his predeccssors'in'title. BuS' 
tomji's Law of Limitation, Third Edition, 1922, 
page 634, Be/. {Lsntaiyne, J.). HA Mlv. HADJI 
MaHOMAD. 76 I.O. 31al Rang. 176=: 

A.I.R. 1923 Rang. 261. 

^Where the owner actually has received the 

tents and profits of the property up to within 12 
years prior to suit, bis suit for ejectment of a oo- 
Bharer of the disputed property ia not barred either 
tinder Art. 142 or Ait. 144 of the Limitation Act. 
{Lord Atkinson.). ARAB AlilEHAHl', MAHAM- 
MUD ALI Khan. 87 I. G. 414s 20 A.L J. 345s 

33 O.L.J. &S4==24 Bora. L. R. 931^ 
aiH.L.T. 94s A.I.R. 1922 P.G. 84s 

43 M.L.J. 104 (P C ). 
— — Suif by reversioner for possession from tres‘ 
passers against widow— Articles do not apply. 

Where during the lifa*time of a Hindu widow 
the defendants trespassed on the lands and re- 
mained in posseseion for over 12 years and after 
the widow's death the reversioners sued for pos- 
session, 

Held, that the suit was notharied under Aits. 142 
and 144 as theplaintifi was not dispossessed and 
as the possession of the defendants did not beoome 
adverse to the plaintiffs until the widow's death. 
{Hittra and Casperse, JJ.). Promotha NATH v. 
Dikauani. 63I.G. 826=34 0. L. J. 129. 

—Art. 142— Submergence. 

—■^—Submergenoo does not amount to dlsoonti- 
nuance of possession. (Sir Qeorge Lowndes.) Bam* 
PAii Obattebji V. Bamani HohanBbm. 

SiC.W.N. 772=A.I R. 1930 P.C. 198 (P.O.). 
“ — Diluviated land — Possession will he deemed 

to be with plaintiff during the period of submer* 
genoe only if at Us beginning plaintiff had posses- 
6 Uq or subsisting title. 

Where plaintiff sues in eiectmentand his oaae in 
his plaint is one of possession and dispossession, 
Art. 142 applies, and to succeed he must first of 
all prove that he had possessiou within the statu* 
par.lod. Oases of diluviated land or jungle or 
TfMte lands are no exception to the general rule. 
A.I.R. 1922 Oal. 657 and 16 MX. J. 272 (P.O.), Foil. 
W Oal. 618 (P.O.), Foil. (Qreaves and Cuming, //.). 
PANGBAHANSABEAB u. BASANTA KH&fABl DASI. 
' c : 88 I.O. 367=30 O.W.H. 497 = 

, A. L R. 1928 Cal. 1280. 

TTTliH . 112— Balts after limitation. 

“^r,*?Where there is a clear finding that theplaln- 
^!^^9n..dtther dispossessed or had disoontinued 
•OBseastoR of a holding lor more than 12 years 
thp claim 0$ the plaintiffs is olearly 
ne;huta4 anddi Art. 142. Osan, J.). Baldbo u. 

c - 1191.0.9(111.). 


LIMITATIOH AOT (1908), Art. 142— Waktfii laii'd. 

Grant for maintenance— Grantor obtain!^ 

decree for resuming possession of property 8*®°^ 
but, possession remaining with grantee even e 
after for more than 12 years — Suit by ^antor fo 
possession is barred. A.I.R. 1924 Pat. 721. 
Affirmed. {Lord Shaw.) KESHEO 

MADHO Prasad. 109 I.O. 818=9 
48 C.L.J. 104=28 M L W. 24=13 Bom. L.R. 137Z* 
A.I.R. 1928 P.C. 189 = 53 M.L.J. 231 (P C.). 

Adopted son not in possession of his aeoeased 

father’s estate for more than 12 years 
father’s death, except for an unauthorised and 
foroible entry for a short time after 12 years Son s 
suit to recover possession "after 12 years is w*®®" 
barred. C.J. andWaur Hasan, X). BAL* 
BHADDAR SINGH « KCSEHAB BAS. 110 10.180= 

5 O.W.H. 815=A.I.R. 1928 Oudhm 

—Where there is no reliable proof of uneqmvo- 

oal acts of ownership, the case must be decided on 
the proof of possession. Having regard therefore 
to the definite findings that the plaintiffs were disr 
pOBsesaed by the defendants, and that 
dants have been in possession for a period of W 
years before the suit, the suit must be hold to be 
barred by limitation. (Chaiterjes and Pearson, 

77 .), Behabi Lal Nandi o. Nbi^anaota 

GHOSB. 167 1.0. 1005=27 O.W.N. 340* 

A.I.R. 1922 Gal. 224. 

—Art. 142— Waste laud. 

——Plaintiff to prove adverse possession— Nature 
of possession. 

In a Suit by the plaintiff to establish a right by 
adverse possoselon to a Bela (a ohur or an island of 
waste ground), the onus Is on him to establish 
affirmatively his adverse possession for 12 years 
preceding the suit. The possession which he ia 
required to prove must be adequate in conttnnity 
in publicity, and In extent, to show that It is pos- 
session adverse to the competitor; and though there 
may be special difficulty In establishing this in 
the case of waste or nnoultlvated jungle land, the 
onus nevertheless lies upon the plaintiff to prove 

affirmatively his exclusive possession of the Bela 
for the requisite period of 12 years. 

Held, that, having regard to the revenue entries 
in wbioh possession was throughout shown as 
being with the defendants, and the other evidence 
on the record, the plaintiff had failed to discharge 
the onus that lay upon him. (1900) L R. 27 1. A. 186 
atp. 140; 27 Oal. 948 (P.O.) and 48 LA, 895 at 
p. 402; 44 Mad. 883; 41 M.L.J. 650 (P.C.). Pef. to. 
(StV Qeorge Lowndes.) JAHANDAD Khan o. KHAN 
BAHADUR ABDUL GRAFUB KHAN. 

84 O.W.H. 1101=82 M.L.W. 385* 
A.I.R. 1930P 0. 281*69 H-L.J. 399 (P C.). 
“-Title to waste land would not avail, if plain- 
tiff is shown not to be <nposM3siim wilMn 12 yeah. 
Though title of waste land is an element to be 
taken into consideration In weighing evidence as 
to possession of^the plaintiffs within twelve years, 
it can be of no avail when there is olear evidence 
on behalf of the defendant showing that the 
plaintiffs were not in possession or exerolslng any 
right as owners within twelve years. A.I.R. 1922 
Oal. 567 ; A.l. R. 1925 Gal. 1230 and A.I.R. 1924 
Oal. 856, Ref. {Addison. 7). HAND LAL v. 
LAHRI. Ill 1.0. 833= A.T.R. 1929 Lah. Si. 

' W aste land— Possession presumed to follow 
tltlfr— No dispossession beyond twelve years of suit 
—No q^uestlon of limitation arises. (J^nAsn, 0 , 7 . 
and M\Uer, 7.). M0RB9H OHANDRA v, Hem^NDRA 
NATH. 107 1.0. 96= 46 O.L.J. 876* 

A.I.H. 1928 Gal. 104. 
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LIMITATION ACT (1908). Art. 142-^WaBte land. 

Waste land presumed to be In owner's posBes- 

sIon-Enowaohment on waste land-TrespasBlne 
defendant haB to prove encroaohmenfr-Artiole 
sppllet; not Art. 143. {ZafarAli, J.). ganqI 
Bam Vi HABAN SBAHi ^qq j Q 

B , A-I R. 1927 lah. 230. 

Pr^suwjjfion o/possrs8»n^ going with 
When does not apply. 

In oases in which the property sued for has been 

lying waste throughout, the proposition that pos- 

BCBBion follows title and It is for the defendant to 
prove adverse possesgion la generally correct, but 
It does not apply in case where the land has been 
occupied adversely by the defendant. [Wilberforce, 
J.). MAHMUD V. UDE Bhan. 59 I. G 891 = 

3 L.L.J. 72=A.I.R. 1921 Lab. 202. 
—Art. 142 — Mlsoellaneons. 

Defendant to have opportunity of proving title 
superior to plainii^s. 

Where a plaintlfi intends to rely on the mere fact 
of his having been in lawful possession of the pro- 
perty and alleges that suoh lawful possession he 
was deprived of by the wrongful aot of the defen- 
dant, he most afiord an opportunity to the defen- 
dant, if 00 advised, to set up a title to the property 
superior to the one set up by the plaintlfl himself 
(Srinivasa Aiyangar, J.). Mabdthappan Abari 
V, Mabimuthi Abari 1927 M.W.N. 763 

A.I.R. 1927 Mad. 1185. 

•Puhlus Demands Recovery Act (1896), New 
Act (1913), 8. 10. ^ 

The provisions of the new statute (Publio De 
mands Aot) have no retrospective operation so as 
to extinguish or modify oauses of action which 
might have already accrued by reason of failure to 
serve the notice issued under 8, 10 of the Public 
Demands Recovery Aot, for S. 36 must be read 
along with 8. 3 (1). The plaintiff is entitled to re- 
lief on the footing that the sale which was held 
without service of the notice on the plaintiff under 
8. 10 has not affected his title. Cofontai Sugar 
Refining Co. v. Irvine, (1905) App. Cas. 369; ^01. A. 
74. Ref. \Mookerjee and Chotzner, JJ.). LALIT 
MOHAN Sen v. Monoranjan Ghosb Choddhury. 

72 I. 0.698=36 0. L J. 208= 
A.I.R. 1923 Cal. 13. 

—Art. 143— Forfeiture by re-marrlage. 

— Re-marriage must be valid. 

To succeed under Art, 143 on plea of forfeiture 
hy xe-marriage it must be established that there 
was a valid remarriage, a marriage recognized by 
custom amongst the people of the oaste to whioh 
the widow and her second husband belonged. 
(Rankin, C.J. and Mukerji, J.). Tilottama DA8I 
V. MADHU Sudan GiBi. 117I.C. 703= 

A I.R. 1928 Cal. 714. 

—Art. 143— Scope. 

Relationship of landlord and tenant not 

existing— Art. 143 does not apply. {Jack and Milter, 
JJ.). ABINASH CHANDRA GHOSH V. NABHARI 
MeHTAR. 123 I.O. 444=80 G.L.J. 260= 

67 Cal. 289 = 1. I.R. 1930 Cal. 163. 
—Art. 143— Starting point. 

Claim based upon forfeiture of lease, by rea 

son of alionatioD — Article 143 applies and time runs 
from date of alienation. 38M.L J. 275; A.I.R 1922 
Mad. 274 (F.B.) and 15 Mad. 128; 24 O.W.N. 1064, 
Rel. on ; (1917) M. W. N. 419, Ref. ; A. I. R. 1926 
Mad. 849, Reversed. (Beasley, C. J, and Cornish, 
J.). K. V. AYYASWAMI PATHAB V. M. R. RY. 

Manavikraua zamobin rajah. 

30 M.L.W. g60=A.I.R. 1939 Had. 430 = 

68 >M.L.J. 89. 
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r~~Starting point is the forfeiture itself and not 
the date of the knowledge of the landlord. 

The article makes the forfeiture Itself, the star- 
ting point; there Is nothing In it about the lessor's 
knowledge. The fact that there were previena 
alienations which the landlord oould have but did 
not take advantage of is not material, for it was 
open to him to waive suoh forfeiturefl. (Ayling 
and Krishnan, JJ.). Zamoein Raja v. SAmu 
Naib. 18 M.L.W. 164= A.I.R. 1922 Mad. 290. 
-—Right of re entry if lessee alienated land de- 
msed^Time runs from date of alienation. 

Under a lease the lessee was to enjoy the land 
from generation to generation for purposes of 
residence without power of alienation and in the 
event of such alienation the lessor would be enti- 
tled to khas poBsesBlon. The leasee sold the land 
and the lessor sued to recover possession. 

Held, that Art. 143 was applicable and the period 
of limitation was 12 years and began to run from 
the date of alienation and not from the date when 
the lessee surrendered possession to the transferee. 
(Mookerjee, C. J. and Fletcher, J.). MOTI LAL PAL 

Ohowdhury V. Chandra Kumar sen, 

60 l.C. 312=24 C.W.N. 1064. 

—Art. 141. 

See also Limitation Act, Art. 142. 
Aoquliltlon of title. 

Advene potseiilon. 

Appllosbllity. 

Burden of proof. 

Constructive poisesBlon. 

Co-ownerB. 

Debuttar property. 

Declaration of title. 

Immovable property. 

Invalid alienation. 

Mortgagor and mortgagee. 

Office and emoluments. 

Partition Bult. 

ProBuraptlon. 

Reversioner. 

Starting point. 

Suit on title. 

Tacking. 

HlscellaneouB. 

—Art. 144— Acquisition of title. 

Void lease— Possession un^r— Lessee' s rights 

can be acquired by adverse possession— Bombay 
Bhagdari Act (1862), S. 3. 

Where a person goes into possession of an un- 
recognised sob-division of a bhag under a void 
lease and remains in possession for upwards of 
twelve years, he acquires title by prescription to 
the limited interest under the lease and cannot be 
evicted during the period of the lease. 80 Bom, 
L. R. 980. Foil. (Shingne, J.). OHHAGANBHAI 
V. TULSHIBHAI. 82 Bom. L.R. 930= 

A.I.R. 1930 Bom. 443. 
Lease for term — T^nonf continuing in posses- 
sion loithout paying rent— Adverse possession if 
interrupted by paper decree. 

The original owner of certain property leased It 
for eleven months on 16th July, 1899. In 1905 the 
property was partitioned between the sons of the 
lessor. In 1912 one of them filed a suit for rent and 
obtained a deoree but did not execute the same. 
On September 12, 1925, the other brother sued to 
recover possession of his share of the property. 

Held, that the possession of the lessee became 
adverse from 1900, that adverse possession was not 
interrupted by the decree obtained by the other 
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LIHI^A^IOH act (1308), Art. m-AaquUItJoii 
of title. 

brothel ill i9l2, and that the suit was barred by 
limitation. (4fad<7aokar, /,). MdlcBANDv. HlBA- 
BAI. 32 Bom. L.B. 69SsA.I.R 1930 Bom. 400. 

^FosBBSBlon of a joint estate is adverse to any 
claim to such an estate as a separate one and 
possession by a joint family may by lapse of time 
become adverse to a separate estate. 24 M. 867, 
jji*oU. {Murphy and Broomfield, JJ.). Babaji o. 
JlTAJI. 82 Bom. L.R. 314sA.I.R. 1930 Bom. 883. 

. -Malihana qabza remaining sn possession of 
shdmllat plots— Landlard's title not acknowledged— 
Title by adverse possession. 

Where the plaintiffs were shown to ha malikan 
gahsa in the village who were not entitled to any 
share in the shamilcU bat who managed to take pos* 
eessioD of portions of the shawiiaf before 1880 and 
it woe proved that they continued in possession 
withoat Boknowledging the defendants aslsndlords, 

' Beld, that the plaintiffs had acquired title by 
adverse possession. {Tek Ghand and Agha Haidatt 
JJ,). llABYAU V. NAGIMA. 12 L. L.J. 161. 

Adverse possession against District Board 

through Collector— Collector also President of Bis* 
Iricf Board— Effect of. 

Where Government enjoyed an ezolusive right of 
fishery lor over twelve years adversely as against 
a obatrom and the Distiiot Board which managed ^ 
the ohatram did not sue to reoover posseselon 
within that period and when a suit was filed later 
It was sought to be argued that the Collector who 
prtsoribed for the Government was also the Ptesi* 
dent of the District Board and that consequently 
t)iere was no adverse possession, 

Bold, that the District Board not baying exer* 
bleed its right of suit apart from the President, the 
oharaoter of the Goveroment's enjoyment remain* 
^ affected in spite of the Golleotoi bolding dual 
bapaoities, 

Beld, also, that there was not a suspense of the 
right of action which the District Board had be- 
cause of the position oooupled by the Golleotor. 
(Bttndaram Ohetty, J.). Sbobetabt of Siaitq v. 
TaB DisxBioT Board of Tanjobb. 

81 L.W. 808=:lfi80 H.W.H. 828s 
A.I.R. 1930 Had. 679. 
* ■ ■ ■ Limited interest’-^Aeguisition by adverse pos^ 
session. 

. A limited interest in piopeity oan bo acquired by 
adverse possessloa as well as absolute Interest and 
the quantoxn of Interest aequlred depends upon (he 
animus vrith which possession Is held by the per* 
son in actual possession of the property. Oon* 
sequeiitly, where it is found that ^ere was an 
Aj^eement to ezeoute a usufiuotoary mortgage and 
that it was under that agreement that the mortga- 
gee came , into possession, then, though the usu* 
zraotnary mortgage contemplated had not been 
axeouted, it must he taken that the mortgagee had 
been in possession only as a usafraokuary mortga- 
^'fox the amount of the loan advanced. (Ananlha* 
uriihfM Iyer, J.). Sayyafdbbddi Abbayta dhob a 
ti Batau Appabna Dhoba. 123 I.0. 198 (Had.). 

under unregistered doewnmi— 

of tight aequir^ 

^ Wh^ a person got Into poasesslon of properties 
under' an unregistered agreement to the effeot that 
ho Would he entitled to remain in posseasion on 

properties In proper repairs 
hed in possession for more than 19 years, 
, he'aoqnlrsd title as per the terms of the 
nb-hyadv^sa posiessldn*' (NismaMUahi 

LAij. 115 1.Oi ill (MXh)* 


limitation AOT (1908), Art 144 --AcqalBltIon 
of title. 

Defendant not a tenanl^Suit against him 
beyond 12 years is barred. 

In 1865 certain villages were leased by plalntifi s 
piedeoesBOC to defendant’s predecessor on Mak*- 
arrati istemraii ” at an annual rent of Rs. 844. 

In 1^9 the original lessee assigned his interest in 
the villages. The original lessee died about 1891 
and afterwards his assignee remained in possession 
of the village who, it appeared, had paid rent to a 
morkgagee of the lessor up to 1898, but no rent was 
paid to the original lessor or his successors, 
notices to quit were served in 1915 and again on- 
20th August, 1919, but the defendants remained in 
possession, and accordingly, the suit for ejectment 
was brought in 1920. 

About the year 1903, the assignee from lessee 
apparently was willing to pay rent to the plain- 
tiff's predceessoi*in-title, provided that his name 
was entered as the holder of the mukarrari interest 
and that he was given receipts made out in his 
own name. The plaintiff's predeoessor*in-tltle re- 
fused to do this, but expressed his willingness to 
receive rent and give marfatdail receipts. The as* 
slgoee refused to accept macfatdaxl reoeiptst and 
consequently no rent was paid by him to the 
original lessor, 

Beld, that the payment of the rent to the mort- 
gA^e was not sulfiolent to create a tenancy 
between the mortgagor and the assignee and, aftet- 
the termination of the lease for lives, there was no 
recognition by the plaintiff or his prodeoesaor*in- 
title so as to constitute the defendants ortheLC' 
piedeoesBors-in’title, tenants. That the plaintiff 
failed to prove that the relationship of landlord 
and tenant was in exlstsnoa within 19 years prior 
to the institution of the suit, and that, therefore, 
the plaintiff's suit for possession was barred by the- 
Limitation Aot. A.I.R. 1926 Pat. 867, Affirmed. 
{Sir Lancelot Sanderson). EAMAE7A NABAlR- 

SINGE p. ram rassha Singh. 109 1.O. aesa • 

7 Pat. 649=85 I. A. 819=48 G.L.J. 6Ba 
32 O.W.N. 897=28 H.L.W. 41=9 P.L.T. 80ia< 
80 Bom. L.R. 1361= A.I.R. 1928 P.0. 146a 

88 H.L.J. 882 (P.O.). 

" Anotion-purohaset obtaining possession of 
whole property — Only a portion belonging to jndg- 
ment’debtor, possession of balance beoomes 
adverse-^Snit after 19 years is barred— AdTOna 
possession. (Danisls ar^ King, JJ.). SAJJAD 
HUBBAIN P. QOBBAN ALI BBG. 96 1.0 687= 

A.I.R. 1996 AU. 837. 

■ -‘Lessee from Government for a term of years^ 
After the term his possession is Averse. 

When a samindat of a thok allowed his retevue 
to fall into arrears, the areas were taken under 
the direct management oi the Oolleotor and were 
subsequently made over to a oo-sharor of the 
mahal in which the thok was situated for oeztaln 
years on his payment or agreement to pay the 
arrears of revenue to Government, 

Held, the oo-sbaret’a posseasion was that of U' 
lessee of the paitlonlax area from Government uid' 
when he held over at the end of those years hist 
possesBloQ beoame adverse. A suit to cecoTer 
poBsesBion instituted beyond 19yeaT0 from Ulq' 
expiry of the lease Is barred. {Kanhaiya Lol and 
Ashworth, JJ,). EANHAIYALAL v. NANAG BAH. ■ 

98 1.0. 108=A.1.B. 1026 AU. 885, 
— — ieguisifion of right to fishery— Period «a W 

a f • * 

TThs righkol fiBbery is an InteroBt in land hna* 
ikb^erida bl llhiitaUbn fos littink UtU by 
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LIMITATION ACT (190S), Art. 1« -Adwrae 

poBsesslon. ^ 

possession is 12 years under Art. 144 and conBe- 

'' 9 uired under 

b. 26 of the Act is not necessary for gettine 
absolute title. (JfwificA: and Ross, JJ.). HenrI 
Hill and Co. v. Sheoraj rai. 64 I.C 346= 

3 Pat. L.T. 53 = 1922 P.H.O.c! 193 = 

A.I.R. 1922 Pat. 9. 
—Art. 144— Adverse poBsession. 

Definite assertion of adverse possession if 
always, necessary^Enjoymeni of property as owner. 

It is not necessary in every case that there 
should be a definite assertion of adverse posses- 
sion by the party who pleads a prescriptive title. 
His conduct as an owner can be looked into! 
Where a co-sharer who had no interest left in a 
shamilat on partition, but was under an imptes* 
sion that he had such interest was in cultivating 
possession of land - in shamilat and there was 
nothing to show that the co- sharer consented to 
such possession, 

Held, that the possession was adverse as to 

ripen into ownership by cultivation for more than 

twelve years. (Blukerji and Rennet, JJ.). Niran- 
JAN Singh v. Mahabis Singh. 

A.I.R. 1930 All. 845. 

■ Submersion of lands, interrupts trespasser's 
a dverse possession . 

Adverse possession should rest on de facto use 
and occupation'; where the possession of the tres- 
passer has been interrupted either continu- 
ously or periodically by the submersion of 
the lands under water, it prevents the perfection of 
his title by adverse possession. 29 Cal. 518(P.C.), 
44 Cal. 858 (P.C.), Foil. {Sulaitnan and Kendall, 
JJ.), ram KISHAN das 0. MUL CHAND. 

123 I. C. 817 (All.). 
— ■ -Guardian — Adverse possession against minor. 

The possession of a (fe/aefo guardian or of his 
mortgagee as a derivative owner cannot be legally 
deemed to be adverse to the minor, but when the 
de facto guardian efiects a sale of the minor’s pro- 
perty, the possession of purchasers would become 
adverse since the date they got into possession. 
35 Bom. 79 and 30 Mad. 145, Rcl. on. (Sundara?« 
Chetty, J.). SOBIMUTHU THONDAMAN V. 
PERUMAL AmmAL. A.I.R. 1930 Had. 708. 

' Defendant in possession of plaintifi’s pro- 
perty from 1897 for management— Defendant 
asserting hostile title in 1915— Plaintiil sning in 
1922 for recovery of possession — Pleintifi’s suit 
was held not timc-barrcd as bis title was not ex- 
tinguished by the defendant’s adverse acts. The 
article applicable in the case was 144. and not 142 
or 143. {Mallih and Oarlick, JJ.). MONMOTHA 
Nath v. Bepin bbhaby. 117 I.C. 532= 

A I R. 1928 Cal 582. 

An admission of another's title by a person 

claiming land adversely cancels the effect of any 
overt act that he has committed and it cannot be 
Inferred or presumed that that admission carries 
with it an assertion of adverse title. (Harrison 
and Tek Chand, JJ.). MUHAMMAD BAKHSn v. 
NATHD. 108 I.C. 814=A.I.R. 1928 Lah. 317. 
Father's possession for the joint benefit of co- 
owners who are his children is not adverse. 

A Buddhist father on his re-marriage made over 
the land in suit to his four children by the first 
wife by a registered deed towards their mether’s 
share of Inheritance in full satisfaction. Ho con- 
tinued to bo in possession but managed the land 
for the joint benefit of the co-owners. The husband 
of one of bis daughters sued for hie share and 
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LIMITATION ACT (1908), Art. Hi - ld„r.a 

possession. 

mesne profits after more than 12 years of the excon- 
tion of the deed, 

Held, that the deed constituted an ontriaht 
transfer and the father was holding the prooertv 
for the joint benefit of all and that the suit was not 
barred by limitation as limitation does not begin 
to run until possession becomes adverse to the 
plalntifi. [Brown, J.). Maung AUNG TUN v 
MADNG SAN Kyun. 103 I. C. 398=3 Rang. 576= 

„ ^ , A.I.R. 1928 Rang. 13. 

To defeat plamlifi’s right to suoceed, on the 

ground of adverse possession, it must be affirma- 
tively proved that the possession was held ad- 
versely to plaintifi by somebody for the statutory 
period. {Phillips and Ratnesam, JJ,), Nabayana 
mddaliae V. Nagappa Mudaliab. 

93 I. 0. 923 = 22 H. L. W. 870= 
A. 1. R. 1926 Mad. 243. 

Mortgagee in possession— Adverse possession of 

equity of redemption— Overt act. 

Possession by a man of the equity of redemption, 
while the property is in the actual possession of 
the mortgagee should be deemed to become adverse 
when he signifies his assertion of his rights by an 
overt act. Paying off mortgagee and taking posses- 
sion of the mortgage lands was held to be such 
overt act. (Shah, Ag. C. J. and Fawcett, J.), 
'HANAMGOWDA SHIDGOWDA PATIL V. IRQOWDA 
BhidgoWDA Patil. 84 I.C. 374=48 Bom. 634= 
26 Bom. L.R. 829= A. I. R. 1923 Bom. 9. 

Purchaser from Government — Adverse posses- 

sion against. 

Where a purchaser of land from Government 
sued to recover possession within sixty years or 
but more than 12 years from the oommencement 
of adverse possession but within 12 years of pur* 
obase, 

Held, that the suit was batted. Aitiole 144 
applied and there was only 12 years' limitation, 
Under 8. 2 (8) the period runs as against plalntifi’s 
predecessor- in-title, viz., the government in this 
case, should be reckoned against plaintiff. (JValms- 
ley ariff Buckland, JJ.). ANNADA MOHON ROY 

Chowdhury V. Kina Dis. 81 I.C. 675= 

28 O.W N. 65= A.I.R. 1924 Cal. 394. 
——.Idverse possession must be adequate, confinu- 
ous and exclusive — .^Icis o/possession by owner though 
not continuous will destroy adverse possession. 

Adverse possession, contemplated by Art. 141 
must bo adequated in continuity, in publioity, 
and in extent to show that it is possession adverse 
to the competitor. Standing a title in A, the 
alleged adverse possession of B must have all the 
qualities of adequacy, continuity and exolnsive- 
ness which should qualify such adverse possession. 
The onus of establishing these things is upon the 
adverse possessor. Accordingly when the holder 
of title proves that ho too has been exercising, 
during the currency of his title, various acts of 
possession, then the quality of these acts, even 
though they might have failed to constitute adverse 
possession as against another, may he abundantly 
sufficient to destroy that adequacy and interrupt 
that exclusiveness and continuity whiih is de* 
manded from any person ohallenging by possession 
the title which be holds. {Lord Shnto.) KDTHAXiI 
MOOTHAVAR t). PERINGATI KUNHABAN KOTTY. 

66 I.C. 451 = 28 C.W.N. 666 = 24 Bom. L.R. 669= 

30 H.L.T. 42=48 I.A. 398= 
44 Mad. 883=14 M L.W. 721? 

1921 M.W.N. 847= A.I.R. 1932 P-C- 

4i M.L.J. 680 (P.O.). 
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IiIMITlTlON ACT (1908), Att. 145*-Ad7erie 
posBesBlon. 

Flactiag of trees on aaothet person’s land is 

active trespass — Suit by owner for possession— 
Arliole 14i applies. 10 All. 634, Doubted, (TTaZslt, 
j .), Md. Shafi V. Bindbshari Singh. 

70 I.O. 483=A.I.R. 1922 All. 50. 

■ -Temporary user, without objection by owner is 
not adverse possession. 

The owner of a vacant plot not requiring it for 
bis present use, it was used by his neighbour for 
more than twelve years without objection, 

Held, that mere user of land for temporary pur- 
poses without objection would not amount to an 
assertion of ownership 80 as to give title by ad- 
verse poBsessioD. (Broudway, J.). Chandan t). 
BBADUH. 68 1.0. 263=4 L.L.J. 168= 

85 P. W. R. 1922=62 P. L. B. 1922= 

A.I.R. 1922 Lah. 83. 

— Reversioners — Adverse possession atjainsi. 

Though the possession of defendants was adverse 
to their uncles from 1890 or 1691, still inasmuch 
as the plaintiff's right to sue foe possession was 
not derived from or through them, the possession 
of the defendants could not be adverse to them 
until after the dying out of intermediate rever- 
sioners, when their right to possession aoorued. 
106 P.R: 1906, Diss./rom; 76 PR. 1919. Hisf. (Sco«* 
/.). HASTI 0. Htba. 77 1.0.222= 

4 L.L.J. 201= A. I. R. 1922 Lab. 87. 

Adverse possession of lunatic's property — 
Lunacy does not prevent Hmitation running but only 
gives Lunatic right to sue within 8 years of the cans* 
«fij7 of the disability, 

Lunaoy would not by itself prevent limitation 
from running against a lunatic. Where a person 
entering into possession of a Innatlc’e property was 
in no ffdnolary relationship to the lunatio but en* 
tered into possession for his own benefit and in 
assertion of a title hostile to the lunatio, limlta* 
tton wonld begin to run from the date when he so 
took possession though the lunatio would be entlt' 
led to sue for recovery of the property within 8 
years from the date when his disability ceases, if 
be dies a lunatio leaving his widow ns legal repre- 
sentative, then she could sue within three years 
of his death ; but if the widow fails to sue within 
the said period for recovery of the property, the 
revereioners to the estate of the lunatic, would 
also be barred and they cannot reckon limitation 
from the death of the widow. {Kumaraswami Sastri 
and Devadoss, JJ,). KALIDINDI Seetabamabaju 
V, VEaSSAMA StJBBABAJU. 70 I.O. 678= 

1922 M. W. N.il36=19 H.L. W. 882= 
4S Had. 361 = 30 H. L. T. 126= 
A.I.R. 1922 Mad. 12=42 H.L. J. 262. 
-'Avt. 144— Applloabillty-'AuQtion-purobaser. 

-When a putohaser at Court sale sues the oo« 
tenants of the judgment'debtor. Art. 198 will not 
apply for that Article applies only against jodg- 
menb debtor and persons claiming through him. 
Tbe-saiiwili be governed, by Art. 144. {Rankin, 
O.J, and 2£u3terji, J.).. BXSWAHATH QBAESA- 
VABTt R abija Khatun^ 117 I. 0.493= 

83 0;ViK.A6=86 Oal. 616= A. I. R. 1029 Oal. 250. 

— -Formal possession under 0. 21, H.95. O. P. 
Code-rr-Buit for possession is governed by Art, 142. 

Where the anotion-puzobaser of only a share in a 
oeiteiaproperty, who has obtained under 0. 31, 
B: 95.'PQBfleBBion by beat of drum, aues for reooveiy 
IpOBBBBBitoi op the ground that be has notobtaln- 
^BotualpoBBeajBlontbesait iB governed, by. Art. 
^ and n^t Asti 144 ; aqd the possesBlon. pt..the. 
]ridgocient)>deht9t who biaa remained in aotupl pos-. 


LlUITATIOH AOT (1908), Art. 144 — Applicabi- 
lity— Injanotlon. 

session in spite of the formal delivery of possession 
through Court, should be deemed to have become 
adverse only from the date of such formal delivery. 
(Sfuorf, C. J., Wasir Hasan and Qokaran Hath 
Misra, JJ.). GuLAB Khan y. Ataollah. 

110 I.C. 70=3 O.W.N. 372=3 Luck. 606= 

A.I.R. 1928 Oudh 251 (F.B.). 

—Art. 144— Applicability— Co-mortgagor. 

Suit for possASsiott by co-mortgagor, is govern’ 

ed not by Art. 148 but by Art, 144. 

Aitlole 148 provides for a suit against a mort- 
gagee to redeem or to recover possession of im- 
movable property mortgaged. But a suit by a 
mortgagorisgainst a co-mortgagor to recover pos- 
sessiou of his share of the mortgaged property's 
not a suit for redemption nor a suit for possession 
of immovable property mortgaged. This suit must 
be governed by Art. 144 and not by Art. 148. (/unla 
Prasad, C.J. and Das, J.), BAM NabATAN BAI t). 
Ram Deni EAi. 63 1.0.282= 

1922 P.H.O. C. 129=6 P.L.J. 680= 

A.I.R. 1923 Pat. 98. 
— Art. 144 —Applicability— Declaration against 
Government. 

-Art. 144 does not apply to a suit for declara- 
tion against Government, that plaintiff has 
acquired ownership by ptesoription— Suoh suit is 
governed by Ait. 149. [Le Bossignol and 
Martineau, JJ,), Abdul Wahab u. Sbof. of 
State. 96 I.O. 447=7 Lah. 210= 

8 L.L.J. 309=27 P.L.R. 749= A.I.R. 1926 Lah. 437. 
—Art. 144— Applicability— Deolaratlon and in- 
Junction. 

Suit for deolaratlon that a pathway is public 

and for injunotion to remove obstruotion— Artiole 
144 applies. (Pun/on, J.), HabiSH ChANDBA v. 
Pban Nath. 69 I.G. 910 = 26 C W.N. 587 = 

A.I.R. 1921 Gal. 406. 

—Art. 144— AppUcability—Declaratory anlt. 

If a suit is not for possession but is one 

for declaration, to suob a suit Art. 144 does not 
apply. 20 All. 85, Bel. on. {Patkar and Wild, JJ,), 
KBISHNAJI ANNAJI u. ANNAJl DBONDAJl. 

31 Bom.L.R.1240=54 Bom. 4= 
A.I.R. 1930 Bom. 61. 
—Art. 144 -AppIioabllUy— Ejectment. 

Suit for ejectment— Question as to posses- 
sion and dispossession not involved— Suit la 
governed by Art. 144. (Harrison and Ffordc, JJ,). 

Mt. nawazbai abdeshir cooper V, Gbulau 
Mohiuddin. 98 I. G. 878= A.I.R. 1927 LAh. 70. 

In a suit for ejectment where the plaintiff 

does not set up dispossession, Art. 144 Is applicable 
and not Art. 142. (Datyson-ifilfsr, 0. J, and Fos- 

Ur, J.). mt. dharichna kuar V. kbshava 
Prasad Singh. 97 I.O. 135=8 P.l t, 129. 
—Art. 144— Applicability— Fishery. 

A suit for possession of an exclusive right of 

fishery Is governed by Art. 141 of the Limitation 
Act. (Sundaram Chelty,J.). Sboy. OF State v, 

; The District board op tanjqre, 

31 H.L.W. 506= 1930 H.W.H. 388= 

A.I.R. 1930 Had. 619. 
—Art. 144— RppIleablUty— Injunellon, 

Suit for injunction io remove ohhappar 

erected by defendant on plainfij^t land— ‘Art. 120 
applies. 

Whore the plaintiffs olalmlfig to he joint owners 
of a certain courtyard, alleged that the defendants 
had, oreotod certain chdppars or thatohed sheds in 
front of their house and asked tot s ' pstpetuil In- 
' junotion to Ibbuo to thoi^ dlreotihg theih 16 xefnoVa 
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LIMITATION ACT (1908). Art. 1 « - ippUcav,. 
lity-Landlord and tenant. “PPi'caoi 

the Bftid chavpars and restore the courtyard to its 
former condition. 

Held, that the suit was essentially a suit for the 
issue of an Injunction and although the injunc- 
lioD would have had the effect of restoring the 
courtyard to a state in which the plaintifis might 
have been able to have a more extensive use of it 
than they actually had. the suit would not be 
covered by Art. 144 but Art. 120 would apply 
(Broadmy, J.). Lal Singh v. Hiba Singh 
60 I.C. 20=3 L.L.J. 128 = A. I. R, 1921 Lab. 242. 

—Art. 144 -Applicability -Landlord and tenant. 

Suxt aga\n$i Unants—Defendants' claiming 

to be tenants under third party— ‘Third party's title 
found against— Article applies. 

The findings in a suit for declaration of title 
and fixation of rent against the tenants were that 
the defendants held the land as tenants. They 
never claimed title in themselves. Instead of 
saying that they were the plaintiS’s tenants they 
set up a third party. But they never claimed any 
higher right than that of a tenant. 

Held, that if the defendants did not occupy the 
land as included within their holding, it should 
be assumed that they were encroaching upon the 
land of their landlord when the land in suit is 
found to be the plalntiSs’ and not of the third 
parties as alleged by the defendants. In a case 
like this. Art. 144 applies. A.I.R. 1921 Cal. 355 
and 14 I.C. 212, Bef. [Suhrawardy and Jack, JJ.). 
MUKTAKESai DASI V. MANILAL JANA. 

87 Cal. 371 = A.I.R. 1930 Cal. 579. 

Mere planting of trees on another's land does 

not amount to dispossession unless there is denial of 
right of owner. 

The more planting of trees on another persons 
land does not amount to dispossession. In such 
cases a person who plants trees has either right ot 
ownership or no right at all . Where therefore 
a person had planted trees on the landlord's land 
without permission and after doing so had 
asserted no possession either by using the trees 
or by using the land and he bad no right 
to continue to enjoy the trees after the landlord 
has asserted his ownership over the land on which 
the trees were situated. The landlord is entitled 
to the possession of the land. Article 144 applied to 
the case not Arts. 32 and 142. 8 O.C. 177, Bel, on ! 
A I R. 1922 Oudh 47, Diif. (Pullan, J.). Abdul 

r’ahim V. WAZIB ALI. 7 O.W.N. 509= 

A.I.R. 1930 Oudh 304. 

plainliS setting up tenancy as basis of de- 
fendant’s poBsesBion-Defendauts setting up ad- 
verse Possesslon-Plalntifl need not prove pos- 
session within 12 years-Defandant must prove 
ftdverso possoBsioa-Sult U governed by Art. 144. 
\DeZdol and Wallace, JJ.). KAM.VNUJACHAUUR 

w: 127= i. I. K, 19“2VH°aa^‘2k 
Tenant holding on after expiry of term- 


V. 


Article 139 and not Art. 144 applies. 

A tenant who holds on to the land after the ex- 
t 4 - ..TT. of the lease oannot bo said to bo 

rVdinV'Xe^ely’ to the landlord. So long as he 
holding deny that it was from 

ll^vrttrh u/.. where the 

tenant holds on after the expiry of ^be time 

begiuB to run against the landlo I'lO of the 

of the expiry of the base, under 

Limitation Act. After the orpic/ Nation 
Utle of the landlord dust CbAse by tho application 

of s! 28 of the LimifcUiod Aot. With the cessation 


LIMITATION AOT (1908). Ark. 144-AppIIoabI- 
lity— Redemption. 

of the right to recover the land his right to the 
property is also extinguished. Article 144 of the 
Limitation Act has nothing to do with the case. 
A.I.R. 1922 All. 318, Ref. [Mukerji, J.), DALMIB 
Singh v. Joti Pbasad. 85 I.C. 930= 

6 L.R.A. ClY. 234 = A. I. R. 1923 aIi. 698. 

Article 139 and not Art. 144 applies to suits 

brought' against the representatives of the original 
tenant after the determination of the tenancy to 
recover the property leased. iVenkatasubba Boo, 
J.). SUDALAIMDTHU THEVAN (DEAD) v. SAPPANI 
TheVAB. 86 I.C. 933=1923 M W N. 389= 

A. I. R. 1925 Had. 446=43 H. L. J. 183. 

Article 144 and not Art, 139 governs suit by 
landlord against Mukarraridars claiming permanent 
interest while lease granted only life interest. 

The mukarrari istimrari granted to the original 
mu%arrdrt(2ars conveyed only a life-interest. But 
It was claimed by their representatives that the 
interest which the mukarrari istimrari lease con- 
veyed was of a permanent oharaoter. Snob interest 
was expressly asserted in the sale-deed executed 
by the mukarraridars at the time. The defendants 
expressly claimed throughont to hold under the 
sale deed as permanent mukarraridars, 

Held, that the suit was not governed by Art. 139, 
but by Art. 144 as the defendants bad made a de- 
finite assertion of an adverse tlght)mote than twelve 
years befoto the suit. {Jwala Prasad, A.C.J. and 
Maeplierson, J.), RAM RACHHYA SiNGH o. KAMA- 
KHYA NABAIN. 84 I.O. 586=4 Pat. 189= 

6 P. L. T. 12=1924 P.H.C.C. 313= 

A.I.R. 1923 Pat. 216. 
—Article 144 applies to suif by patnidar to re' 
cover possession of chaukidari chakran lands, which 
have been resumed and settled with the zemindar, by 
the Oovernment. 

The patnidar’ s right under the patni grant to the 
ohaukidari chakran lands are not distuibedi on 
resumption of ohaukidari chakran lands by the 
Government and settlement of the same with the 
zemindar, A suit by the patnxdar fot the reoovery 
of possession of these lands against the zemlndai 
is not barred by limitation, unless fot mote than 
12 years prior to the date of the institution of the 
suit, the possession of the zemindar had become 
adverse to the plaintifi. The possession of the 
zemindar may become adverse to the patnidar in a 
variety of ways, fi.?., when the lands ate settled 
by the zemindar with lenants or when the patnx* 
dar after being invited to give and take the land 
does nothing and the zemindar thereafter makes 
other arrangements either fot holding the lands lU 
khas or for setting the same with ijatdars or tbS 

like. In each case, the facts have got to be invds- 
treated having regard to the language of Art. 144 

of the Limitation Aot. (C. C. Qhose and 

JJ,). Naqendbabala CHADDHBANI C. BEJOY 

Ohand Mahatab. 74 I. C. 

28 C.W.N. 114= A.I.R. 1923 Cal. 734. 

-Art. 144 -Applicability -Redemption. 

Article 148 and not Art. 144 governs a salt fot 

redemption against an auction-purchaser who put- 
chases the right, title and *bo interest of the 

mortgage© under a mistake that the mortgag 

the full owner of the mortgaged 

mond and Madjavkar, A.J.Cs.). MAHOMED MOOSA 

V. KAZI PATEHULLAH. .-7 

19 8.L.R. 268 = A.I.R. 1928 Sind 10*. 

Article 143 does not apply to * 

property on pAyment of a charge created by 
?f Property Act. 8. 95. Article 144 applies to such. 
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laHITATlOK lOT (1908), Art. IH^lpplloabl- 
llty— Setting aside execution sale. 

salt. {Krishnan and Odgers, JJ,), BlKNAMAH 
OEBTTY V. SiVASAMI AMUACi. 

A.I.R. 1921 Had. 326x41 H.L.J. 801. 


^Avt. 144^Appl!oablUty— Setting aside exeon- 

tlon sale. 

I hy third party to set aside a Court sale^ 

Art, 144 applies. 

Where the plalntiS In a salt for poBsesatoD of 
property sold In exeoation of a decree was the 
original owner of the property and was not a party 
to the decree under which the sale tsok place nor 
a representative of any of the parties and was 

consequently in a position to ignore the sale 

altogether 

Held, Art. 12 has no application and the suit 
falls under Art. 144. Article 91 also is not appli* 
cable, as It provides for the oanoellation or setting 
of an instrnment not otherwise provided for, and it 
binds only the parties to the instrument and not 
strangers. 15 F. R. 1912. (iSooif'iSmifh, J.). AZIU 
KHAR V. KABIU. 71 I.O. 822x 

A.I.R. 1824 Lfth. 396. 

Stranger to txeeution proceedings^Art. 144 

appKsi. 

Ineieoatlon proceedings against a minor son of 
the Jadgment'debtor the applloatton for the ap* 
pointment of a guardian of the minor was not 
aooompanled with an affidavit and the guardian 
did not appear and aot for the minor and certain 
property of the minor was sold. After attaining 
ihajotUy the minor brought a suit to set aside the 
execution sale, 

Held, as the application for the appointment of 
guardian was not made in accordance with 0. 82, 
R. 8 (3), the minor was no party to the execution 
proceedings and heuee the suit to set aside the 
sale is governed by Art. 141 and not by Art. 12. 
(Harrison, /.). Abau Din v. 'Allah Dad. 

67 1.0. 847x3 L. L. J. 4|x 
A. 1. S. 1922 Lah. 447. 


-<Avt. 144 -Applicability— Salt by oo.helr. 

■ ‘ One Mahomedan co-hoir suing another eo-heir 

for possession^Article 144 applies. 

When a Mahomedan owner dies leaving several 
heirs, they all bsoome oo'owners and tenantS’in- 
common. A- joint owner is legally entitled to 
retain posseseion of joint property. Even if he is in 
e^clnsive possession of snoh joint property his 
possession is ordinarily to be referred to his legal 
title. The other oo owners are accordingly in oon- 
struotive possession of the property. If therefore, 
the oo-ownei in aotnal possession dispossessea any 
one of the other oo*owaers, the suit that is hronght 
for recovery of possession is not a suit for a dlstrl' 
butive share of the property of an intestate bnt is a 
salt to recover possession of the defined, though 
nndMded, share of the oo owner In the possession 
of the other oo-owners. Snoh a salt is not covered 
by' Art 128 at all and must fall under the general 
Art. 144, limitation mnuing from the date when 
the defendant’s possession became adverse, 
A.I.R. 1928 All. 497. (P.B.) FoU.; A.LR. 1921 Bom. 
66, Bef.] A.I.R. 1924 Rang. 166. Diet. (Sfya Bu and 
Bagtdey, JJ.), Ma 6l o. HA EhatoON. 

, mi.O. 788x7 Rang. 744x A.I.R. ig30Rang.72. 
— ■ Plaintifi, Ontohi Ehatl daughter, saed her 

^uwrs for her share in the ancestral property. 
Dlefe^ raised adyeree possession as a bat to^e 
Salt, ' 

'*J9’^il,HliattHe6AB6 woaldbe governed by Art. 144 
and not by Art. 128. 48 Bom; 846. DM.} 16 Mad. 61 


LIMITATION AOT (1908), Art. 144 — ApplIeabK 

llty— Salt for possession. 

(F.B.); A.I.R. 1921 Bind 177 and A.I.R. 1928 Bang. 

6, Bel on. (Aston, A. J. 0.). NIAMAT o. ABDUL 
Rahman. A.I.R. 1930 Sind 193. 

' Sutf byMahomedan heir against manager for 
possession— Art. 144 applies. 

The word “distribution” has a peouliat meaning 
of distribution of an estate which has vested in an 
executor or bdmtnletrator. Article 144 and not 
Art. 123 therefore applies to a salt to recover a 
share by a Mabomedan heir from a person in 
management of the property ; A.I.R. 1921 Bom. 56 
Foil] A.I.R. 1925 P.O. 305. IHst., A.I.R. 1916 P.C. 
145 and 43 Bom, 845, Expl (PatUarand ifurphy, 
JJ.), BAl Jivi V. Bai Bibanboo. 118 1.0. 78Sx 
31 Bom. L. R. 199xl.i.R. 1929 Bom. 141. 
— -Sttii by Muhammadan co heir for possession of 
his legal share is not governed by Art. 123, but 
by 144. 

Article 129 applies only when the suit Is brought 
for a share of an estate which It is the legal obllga' 
tion of the defendant to distrlbnte. Where a 
Muhammadan dies Intestate, his estate vests in his 
heirs as tenants>in-oommon and no one is charged 
by law with Its distribution, and If a suit is 
brongbt by one of the heirs to recover hie share, 
Art. 144 and not Art. 123 applies. 81 Mad, 611 
and A.I.R. 1928 All. 467 (F.B.), Foil (3hadi Lai, 
0,J. and Agha Saidar, J.). Jano o. Nabsinq 
das. 117 I.O. 808x11 Lah. 29= 

A.I.R. 1989 Lah. 649. 
Where a distributive share in the estate of a 
deceased is claimed, whether against an Adminls' 
trator or a oo'helr, or a person merely In posses* 
eion, the article applioable is Art. 123. Where oo* 

. heirs agree to enjoy the property left by the deceas- 
ed jointly without effecting a partition, Art. 142 
or Art. 144 of the Limitation Aot will apply. 
A.I.R. 1924 Rang. 156 and A.I.R. 1925 Rang, 283^ 
Foil. {3ea\d and Chari, JJ,). Mo. 8 an SHIN e, 
Ma. Maunq. 95 I.C. 514x5 Bar. L.J. 4 x 

A.I.R. 1926 Rang. 98. 

; Co'hetrs tiwwy as tenants in- common — 
Art. 144 appitej. 

Where the members of a Mahomedan family 
oontinne to live as teoaute iu*ocmmon without 
dividiug the estate of a deceased ancestor, llmita- 
tion will- not run from the time of his death, and 
the artiole applioable for a enU for distributive 
share is Art. 144 and not Art. 123. 44 Bom. 942, 
FoU. {Maeleod, O.J. and Fawcett, /.). Mdbdin 
NIJBUDDIN V. Bu UMBAO. 89 I. 0. 780x 

49 Bom. Si9xA.l.R. 1921 Bom. 86. 

—Aft. 144— Applloablllty— Suit for posaesilon. 

" A Bait for recovery of possession on deolara- 
tion of title impeaching the transfer (lease) by a per- 
son other than natural guardian of the minor, the 
transaotlon not being for legal necessity or benefit 
of the minor Is not barred by limitation It 
brought within 12 years of 'the transfer, (S.IT. 
Ghose, J.), EBISBNADHAN LAHA t>, BBOJENDBA 
NATH DAS. A.I.R. 1930 Oal. 748, 

Suit for plof of land in lieu of matnfenanee on 

strength of family custom is governed by either 
Art. 120 or 144 and Arts, 129 and 131 <fo not aoclv 
ta such case. ^ * 

A suit by a junlof member of a family governed 
by rule of prlmogenltuw for a plot of land in lien 
of maintenanoe on the strength of family onslom 
is governed either by Art. 120 or 144 the eholoe: 
between the two provisions of law depending nnon 
the question whether the suit Is treated as Me for 

deolaietioQ 01 for poBSQBBlon, Theietois when on. 


2783 


DECENNIAL DIGEST, 1921— 193C; 


2784 


LIMITATION ACT (1908). Art. 1«-Applicabl- 

Hty— Sait for poasosalon. 

the evidence it is proved that the defendant has 
been giving grain to the plaintifis by way of 
maintenance and that the aUowanoe was stopped 
two years before the suit the suit is clearly in 
time. 

Articles 129 and 131 do not apply to such a case 
as Art. 129 is restricted In its operation to a suit 
for maintenance in which the right is based on 
Hindu Law and not upon custom and Art. 181 is 
oondoedto a suit in which the plaintiff seeks 
simply to establish his right to mainteuanoe and 
does not ask.for a consequential relief. 83 P.R. 1906, 
Foil, {ShadiLaX, G.J. and Bilton, J.). Parshotam 
Singh u. Balwant Singh. I2i I.G. 428= 

11 Lab. 99 = A. 1. R. 1929 Lab. 872. 


■Suit for possession — Trespasser allowed to 

n * .A ^ A ^ .1 ^ ^ ^ ^ 


re- 


move the building constructed on the land trespassed 
on— Suit not changed into one for injunction. 

Suit is by an owner for possession of his wall 
which has been deliberately enoroaohed upon and 
built upon by the defendants. 

Held, that the suit was essentially one for 
possession and that incidental fact that under the 
law applicable to such a case in this ’country It is 
usual to give to the defendants an opportunity of 
removing the building, they have oonstruoted on 
the land enoroaohed upon. In no way makes the 
suit one for injunction. The defendants, if they 
BO choose, need not remove the construction In 
question and if so it will fall to the owner of the 
wall to deal with it. The suit is clearly one for 
possession to which limitation of 12 years applies. 
iWindlav^ J.C.). NARAYAN v. Laxman Rao. 

i05 l.C. 286= A. I. R. 1927 Na«. WO. 

Plaintiff alleging possession— Artxcle 142 and 

not applies. 

Every suit for possession of immovable property 
in whloh the plaintiff alleges that he has had po 3 | 
session, must fall under Art. 142. It is only where 
the plaintiff does not allege that he had ever been 
in possession that the case would fall under Art. 
144 41 All. 669 and 12 Cal. 38, D^t : 39 Born. 335 ; 
14 N L.R. 82; 16 Cal. 473 (P.C.) and A I. R. 
1922 Cal. 557. Folf. /-C-). SlNGOJI u. 

GAMBHiBJi. 87 I.G. I’ oJ?; 

Article 118 has no application In a suit 

wh^re the relief sought is possession of property 

find the validitv of factum of adoption is iio^aent- 

ally in issue. {Kotval and Prideaux, gjl' 

ANNAPORNABAI p. KHPRAO,^ ^ ^ Na’/st?, 

-Plaintiff purchasing half 

raaining in possession under rent note Vendor 
hlildingVor La selling entire field to 
— plaiLiff’s suit for joint Possession is governed 

ipplication under S. 41 of 

dimisied-Suit on MU for possession subseiumtly 

4rlicI«..120orl.l4aw'.M. ^ 

.h. 

Tn a aubsoairnt suit against an ordst under vnac 

i^no ne.sslly 

ftnv fluoh docision or oraer rpUrt 

Ar" 13, umu^tlon Act, ha. no 

artlolo applicable may lOO rn ' r 1 Foil' 

A.I.R. 1927 Mad. 821 7 W R. 199 (P B ) Fol^., 

Person v. Qlaee Brook, (1868) » .09 

8 l 3 (P.O.); 10B,H.C.R.479; and U Bom. 429, 


LIMITATION ACT (i90S)t Art. 141— Barden of 
proof. 

Ref. {Coutts Trotter, C.J, and Ananthakrishna 
Aiyar, J ). HYDEB ALISAHIB v. AMIBUDINBAHIB. 
113 I.O 604 = 29 M L.W. 337 = 1929 M.W.N. 174* 

A. I. R. 1929 Mad 69 = 36 H.L J. 199. 
—Where the title of the plaintiff is not denied 
and the land is shown to have been under water 
till within twelve years of the suit the' burden of 
proof is on the defence to show that they have been 
in possession for 12 years before suit. To such a 
case Art. 144 and not Att.142 applies, 9 Oal. 744. Rel. 
on. tRoss and Chatterji, JJ.). Parbu Pandby «. 
R41IESHWAB. 117 I. 0. 202=10 Pat L.T. 122. 
—Suit against alleged lessee— Plaintiff’s title 
proved— Bub lease not proved— Article 144 applies 
and not Art. 142. Though lease is found against 
plaintiff can rely upon his title. (Afadhsuan Wntr, 

/.). govinda ramaniya V. Mahomed Esoop. 
87 I.O. 386=21 M L.W 39B=A.I.R. 1921 Had. 834. 
— Art. 144— Applicability— Void transfer. 

Article 144 and not Art. 44 applies in case of 
transfer of minor’s property by unauthorised person. 

Whore the property of a minor has been trans* 
ferred by wholly unauthorised person, the trans* 
action is void ab initio and it is not necessary for 
the minor in order to recover possession of property 
transferred to have the transfer set aside. In such 
oases Art. 4i will have no application and the suit 
will be governed by Art. 144. 20 0. W N. 1016; 
80 Mad. 893 ; 44 Bom. 742 ; A. I. B. 1925 Lah. 619 
and A. I. R. 1928 Lah. 115, Ref. ; 32 All. 392, Hist. 
(Bennel and Igbal Ahmad, JJ.), Dipohand t>. 
MUNNI LAL. 1929 A L.J. 1248= 

A.I.R. 1929 All. 879. 

—Art. 144— Applicability— Mlsoellaneoas. 

— Suit to recover possessiou from Hindu widow 
who pleaded adverse possession — Art. 144 applies, 
not Art. 142. (Dtlal, J. C.). LAD BABAHOB SINGH 
u. ilATHUBA Singh. 87 I.O. 164= 

A.I.R. 1923 Oadh 669., 
—Art. 144— Barden of proof. 

Plaintiff basing claim on title— Onus is on 
defendant to prove adverse possession. 

The rule that the onus Is upon plaintiffs to prove 
their possession prior to the time when they were 
admittedly dispossessed applies only to the oase 
of a plaintiff basing his oUlm on dispossession. 
Oonsoquontly, where plaintiff bases his claim on 
title it is for the defendant to establish his adverse 
possession over a period of twelve years. 16 Cal. 437 
fp 0.1. Diaf.; 41 All. 669, Foil, {Shadi Lai, C.J, 
and Broadway, J,), DAULU Mad v. RAWAD 
BAKSH. 122 l.C- 81 = 31 P.L.R. 231= 

A.I.R. 1930 Lab. 608. 
— Suit for possession based on title— Suit is 
governed by Art. 144 and if defendant sets up ad- 
verse possession, burden is on him to make out his 
case not for plaintiff to make out possession, with- 
in limitation. (Sriuasiaua, J.). YAQUBKHAN 0 . 

SHEO DOLABEY. 7 0 '^^' 

A.I.R. 1930 Oudh 310. 

Suit on title —Defendant to prove adverse pos- 

Plaintiffs wore the owners of the land in suit 
and the defendants were In possession. Plaintiffs 
filed a suit for possession. The defendants con- 
tended that they held land in their own rights by 
adverse possession for more than 40 years. It wm 
found that the land remained uncultivated from 
the year 1907 to 1919 and the suit was 
aist August, 1921. All along m the 
plaintiffs had been deaotibed as owners and deien 

dants as in possession, 
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limitation AOT (1908), Apk. ±ii — Barden of 
proof. 

Beld, that the onus of proving adverse posses* 
sion ley on the defendants and the suit was govern* 
ed by Art. 144, and not by Art. 142. A. I. R. 1916 
p. 0. 21. Foil. (Tek Chand and Agha Baidar, JJ.). 
MD. YAB V. Md. Yab. A.I.R. 1929 Lah. 986. 

— "Onus of proving adverse possession is on 

person asserting. A. I. R. 1916 P. G. 21, Foil, 
{Broadway and Znfar Ali.JJ.). DtFLLAH v. Mt. 
SABADA Rani. 100 I.o. 336^0 L-L.J. 9- 

28 P.L.R. 55 = A.I.R. 1927 Lah. 777. 
■ ——Where plaintiff claims as heir to a life* 
holder who is not heard of since over 7 years and 
defendants are in possession for over 12 years. 
Art. 144 applies and plaintifi must prove date of 
death within 12 years of suit. 12 M. I. A. 842; 
6 Cal. 36, Appr. {Lord Blanesburgh.) LAtCHAND 
MARWABI V. MAHANT RAMRUPGIE. 

93 I.O. 280=5 Pat. 312= 93 1. A. 24= 
24 A.L.J. 105=1926 M.W.N. 203= 
7 P.L.T. 163=3 O.W.H. 835=43 C.L.J. 249 = 
23 Bom. L. R. 85S=30C.W.N. 721 = 
A.I.R. 1926 P.C. 9=50 H.L.J. 289. (P.O.). 

— — Tiffeo/plainfi/ proved or admitted — Defen- 
dant must prove adverse possession for 12 years. 

Where a plaintifi sues on the strength of bis 
title without any referenoe to prior possession or 
dispossession, in suoh a case it would seem that 
on the proper oonstruotion of Art. 144, the plaintifi 
woidd be entitled to succeed on proof of his title, 
unless the defendant is able to displace it by proof 
of adverse possession by himself or his predecessor* 
in'title for the whole etatutory period. In a suit 
falling within Art. 144 the initial onus on plaintifi 
Is to establish his title and he is not under an 
obligation to prove hie poseession within 12 years 
of the suit. On the contrary, when the plaintifi’e 
title has been proved or is admitted, the burden is 
on defendant to establieh that he. or persons 
tbrongh whom he olaims, has or have been in 
ssession adverse to the plaintifi for over 12 years 
fore the enlt. The defendant must also prove 
when his possession became adverse. It is settled 
law that the onus of establishing title to property 
by reason of passesslon for a certain requisite 
p^od lies on the person asserting suoh posses* 
slon. 89 Mad. 617 (P.O.), Foil. {Bata, J.). 8UEHDBO 
V. MT. BAU DUDABI. 92 I.O. 829=29 0.0. 131= 

13 O.L.J. 400=A.1.R. 1926 Oadh 313. 
" — ■'Plaintifi proving title— Defendant must 
prove adverse possession for 12 years- A.I.R. 1924 
Oudh 266 and 39 Mad. 617 (P.O.), Foil. {Rata, J.). 
AHUADtTLLAH V. BASHIR AHUAD. 

9i 1.0. 885 (Oadh). 

- -Where in a case under Art. 144 plaintiff’s 
title Is proved, tho burden of proving adverse pos* 
session Is on the defendant. (Dau’son* Miller, G.J.and 
Fosior,!.). MT. DHARICHUA KUABtJ. KBSHAVA 

Pbasad Singh. 97 1.0. ias= 8 P.L.T. 129. 

^ Plaintiff need prove only title— Onus ia on 
defendant to prove adverse possession for 12 years. 

. In oases falling under Art. 144. where the de- 
fenoe is one of title acquired by adverse possession 
for more than 12 years it is not neoessary for the 
plaintifi to prove hU possession within 12 years 
fEom tho oommenoement of the suit. So far as the 
onus on the olaimant in suoh a case lies, it is 
Bptlsfisd by proof of title, and it is then lor the 
^Olendaut to establish his plea of advetea posses* 
tipB bolom the solt can be dismissed as hatred by 
iimitoUoD. 89 Mad. .617 and 41 AIL 669, FoU. 

D. D. VOL. m— 176 & 176 


LIMITATION ACT (1908), Art. 19i — Oonetmc^ 
tive poBsessIon. 

{Watir Easan and Neave, A. J. Cs.). QUB Sahax 
Eandu V. CBEDDI. 79 I.O. 964=27 O.C. 130= 

11 O.L.J. 251= A.I.R. 1925 Oadh 42. 
— —Where the title was shown to be with the 
plaintiffs. 

Beld, it was for the defendants to prove their 
adverse possession. {Neave. /.). SHIN PBASAD 

Singh v. Muneshwab Dube. 

5 L.R.A. Glv. 354= A.I.R. 1924 All. 924, 

——When the dispossession by defendants is 
within 12 yeare of the suit the onus of proving ad* 
verse possession is on the defendants. {Suhraiaardy 
and Chotener, JJ.). KadipbAFANNA BAHADDRI v. 
Rani Hemanta Ku&iari Debt. is I. c. 1038= 

A.I.R. 1924 Oai. 977, 
—Title of plaintiff proved— Onus is on defen- 
dant to prove adverse poseession- Possession to be 
adverse must have all the qualities of adequacy, 
continuity and exclusiveness. {MuJcerjee and 
Chotener, JJ.). JOBBDA KHATUN v. TDLBI CHABAN 
das. 771. 0.664=36 0. L. J. 472= 

A. I. R. 1923 Oal, 82, 

Suit for possession— Plaintiff not in posses* 

slon 12 years back— He cannot succeed unless he 
proves dispossession of defendants since that date, 
(Coutts and Ross, JJ.). BALGOBIND KUMAB V. 
RAI BBHABI Lal Mittbr. 66 10 471= 

1922 P.H.C.C. 114=3 P.L.T. 617* 

A. ). R. 1923 Pat. 96. 

Plaintiff proving title— Defendant to prove 

adverse possession. 

In a suit by an inam certificate-holder to re- 
cover possession of lands alienated by the prede- 
cessor, defendant admitted the title of the plain- 
tiff’s prodocessors, but sought to show that title 
was extinguished by adverse possession. 

Held, that Art. 144 of the Limitation Act ie 
applicable and it was for defendant to show when 
his alleged posaeselon under the article became ad- 
verse. {Ballifax, A.J.C.). MAHOMBD SlBAJ* 131 >* 
DIN V. Fayazdd-din. 59 I.O. 473 (Naff.). 

—Art. 144~Con8tractlTe possessiOD. 

If a person is la construotive possession of 

certain property up to the date of a gift of that pro*, 
petty, a suit by his donee within 12 yeare Item 
such date is within time. (TeA; Chand. J) 
Mehbab V. RAHIUI. iQ2 1 0. 426** 

28 P.L.R. 181= A.I.R. 1927 Lah. 486, 

Submerged land—TiUe of rightful owner is 

revived during submersion. 

Where land becomes submerged- it becomes con* 
struotively in the possession of its lawful owner. 
Where a trespasser had been in possession of the 
lande which, at intervals of 4 or 5 years beoame 
submerged, there is an interruption of the posses- 
sion of the trespasser and a revival of the possession 
of the true owner during the period of submersion. 
Consequently the trespasser's possession is not 
continuous and he cannot acquire a title by adv 
verse possession. (Ookul Prasad and Sulaiman 
JJ.). ram NABAIN MISIB V. Dboki Misib ' 

69 1.0.912=20 A. L.j; 788« 

Possession foUows title— Onus « on defendant 

to show statutory possession. 

Oonetruotive possession always follows the true 

title. Incasesunder Art. lAtltienot inoumbent 

, on the plaiutlff to establish poseessioa within IR 
years of suit He haa to prove title and it then mete 
i on the delendanta to show, that he and those under 
' whom :th6 olaims have been in poBsession for over 
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LIMITATION ACT (1908), Art. 1« - Oonatpac- 
tlTe possession. 


12 years before suit. {Prideaux, A.J.G.). SAKHA- 
BAM tj. Deoba. 68 I. C. 320=A.I.R. 1923 Nag. 2. 

Where the owner actually has received the 

rants and profits of the property up to within 12 
years prior to suit, his suit for ejectment of a co- 
sharer of the disputed property Is not barred either 
under Art. 142 or Art. 144 of the Limitation Act. 
[Lord Atkinson.) ARAB ALT KHAN t). MAHOMED 
ALT Khan. 67 I.C. M4 = 20 A.L.J. 545 = 

35 C.L.J. 554=31 M.L.T. 94=24 Bora. L.R. 951 = 
A. I R. 1922 P.O. 84 (P.C.)=4a M.L.J. 104. 
— Art. 144— Co-owners—AlIenee from. 

The rule as to adverse possession among co- 

owners laid down in Corea v. Apphuhamy, (1912) 
A.O. 230 and followed in latter cases Is applicable 
to a transferee from a co-owner as well. Case-law 
Dieeussed. {Bisheshwar Nath and Nanavutty, JJ.), 
Halim Shah v . Rartm Box, 129 I. C. 833= 

7 0 W. N. 642=A.I.R. 1930 Ondh 675* 
■ Ouster — Proof of. 

Mere exclusive possession without more by a co*- 
sharer of joint land and the receipt of rents and 
profits are not sufficient to constitute an ouster. 
On this point there is no distinction between ex- 
elusive possession by a oo-sharer and possession 
by a stranger transferee of such co-sharers where 
the Interest of a co-sharer is purchased by a third 
party such purchaser becomes a tenanb-ln-oommon 
with the other co-tenants and his possession cannot 
In the absence of clear proof to the contrary be ad- 
verse to such purchaser. {Mitter, J.). KUDU KOOH 
t). MADAN GOPAL AGARWALA. 91C.L.J. 424. 

— O ne eo’owner selling the entire property — 
Alienee treating it as his own — Adverse possession 
starts from the date of sale. 

Where one of the co-owners purpcrted to sell 
the entire property and the purchaser dealt with 
the property as his exclusive property since the 
date of the purchase and it appeared that th^ 
other co-owners were aware of the sale, 

Held, that the purchaser must be deemed ■ to 
have repudiated the title of the other co-owners 
from the date of the purchase and that adverse pos- 
session commenced from the date of the sale. 
iTenkalasubha Rao, J.). THIAGARAJA Pillai v . 
APPAVOO PILLAI. 1930 M.W N. 248. 

— ■ ■Auction-purchaser obstructed in obtaining 
possession — Time starts only from obstruction. 

Per Rankin, C.J. and Mukerji, J.—lt A and B 
together own property of whioh A is in actual 
possession, aud B sells his moiety to C the pos- 
session of A immediately becomes the possession 


of C also. , . 

A purchaser at Court-sale of a co-tenant s share 

got his sale confirmed, but when he tried to obtain 
actual possession of tbe share he was obstructed 
by other oo-tonants. He brought a suit ’for posses- 
sion ftftcr twelve years from the date of sale or Its 
confirmation but before twelve years from obstruc- 
tion to possession. 

Beld that other co-tenants’ possession from the 
time of sale to the time of obstruction to posses- 
sion was on behalf of and not adverse to the pur- 
chaser. The period of twelve years under Art. 144 
would run not from the sale or its confirmation 
but from the time when possession was actually 
©bstruotod. The suit was within time, (uttter, J. 
contra). 4 Oal. 327 ; 16 Bom. 722 and 23 Bom. 137 
(F.B.). Disf. {Rankin, C.J. and Rfukerjt.J.). BIS- 
WANATH OHAKRAVABTI «. RABIYA 

117 I.O. B93»83 O.W.N. 48=58 0»I. 818= 

A. I. R. 1998 Oal. 280. 


LIMITATION AOT (1908), Art. li4~~4}o-owii6Pi 
Ouster. 


Stttf by transferee from a eo-sharer for posses' 

swn against other co-sharers— Article applies— Limi- 
tation runs from date of transfer. 

In the case of co-sharers the possession of one oo- 
sharer is the possession of all and if one of them 
sots up a preaocipbiye title against the others ho 
must prove that this possession was openly hos- 
tile and it could not be lawfully referred to a legal 
title as co-sharer ; but a transferee or an assignet 
cannot by the mere fact of transfer or assignment, 
become a oo-sharer if his rights as such are denied 
by tbe other co-sharers and a suit by him therefora 
for possession against bis assignor’s co-sharers 
must be brought within 12 years from the date of 
transfer. {Afoti Sagar, J.). Udi y. Maeu MAL. 

78 1.0.159 = 6 L.L.J. 567= A. I. R. 1924 Lab. 682. 


— Art. 144 — Co-owners— Barden of proof. 

Suit for possession by one oo-sharer against 

another oo-sharer — Defendant must prove adverse 
possession for 12 years— Art. 144 applies. [Watir 
Hasan, J.). Mt. Sughra Begam v. Nub Ali, 

98 1.C. 80=18 O.L.J. 824=3 O.W.N. 796= 

A.I.R. 1927 Ondh 6. 
—Art. 144— Co-owners— Ooster. 

■ ■■ “Knowledge on the part of person ousted «a 
necessary — Constructive notice. 

In order to establish adverse possession among 
co-sharers proof of ouster is necessary. ExoIubIob 
or ouster involves not merely the act of the person 
ousting but the state of the mind of the person 
ousted. Knowledge on the part of tbe latter then- 
fore is essential. Such knowledge may be proved 
directly or inferentlally. On the principle of 
constructive notice it may also be proved by 
showing that the oo-sharer against whom the pos- 
session was exercised had sufficient notice of facta 
or suffioient information whioh would put a rea- 
souable person on enquiry and on receipt of which 
a reasonably attentive man could not but realise 
that bo was ousted. {Mukerji and Jack, JJ.), 
MOULVI ABDUL WAHER v . MOHAN BASHI SAHA« 

34 O.W.N. 246=A.I.R. 1930 Oal. 468. 
—^Non-participation in the fruits is not ouster. 

If the plaintiff Is a co-owner with the defendants 
in any bolding in dispute, the mere fact of the 
non-partiolpation of the plaintiff in the cultiva- 
tion of the holding for more than 12 years will not 
enable the defendants to prescribe a title by ad- 
verse possession, unless it is proved that there 
was an ouster of the plaintiff coupled with the 
denial of his title to the holding in dispute. {Iqbal 
Ahmad, J.), MBWA RAM v. Lal Sahai. 

100 I.O. 650= A.I.R. 1927 All. 410. 


•Ouster is necessary for adverse possessUfn 


lyatnsf a co-owner. 

The possession of one oo-sharer is the possession 
3 f all the oo’sbarers and in the absence of an 
muster or overt act amounting to ouster, time does 
Qot run against the oo-sharer who is not in actual 
possession of his share. In order to establish his 
adverse possession the oo-sharer in possession 
must explicitly deny and repudiate the title of the 
Dther oo-sharers to their knowledge, and at least 
12 years must expire from the date of the denial 
ind repudiation before his possession matures into 
)wnerBhlp. (Shnrfi Laf, C.J. and Zafar 41i. J.)» 
fAM BUDHA V. DASU RAM. 106 I.O. 488= 

9 L.L.J. 545=29 P.L.R. 131= 
A.I.R. 1927 Lab. 868. 
•Property owned jointly by two Mabomedam 

A A i L mm L A A n X ^ 


rotherg— One going away as trader, but penofll- 
illy coming and staying with another brother— 
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LIHIT&TIOH act (190S),lpt. m-Oo ownari— 

Oaitep. 

He ifloatitled to a share in the propectlee even aft-er 
twelve years as there is no adverse possession 
•gainst him to his knowledge. (Deundoss, /.). DAD& 
SAHIB U. AZI iMOHIDBBN 8AHEB. 8) I.C. 898* 
20 U. L.W. 670*A.1.R. 1925 Had. 287. 

Tfun can be no ouster without the knowledge 

rof the person ousted. 

The principle is that the possession of one oo' 
-ewnex ie the possession of all for the parpoee of 
limitation. No douht, tho sole possession of one 
oo'ownet for a very long period may, having re- 
-gard to other circumstanoes, show esolusion or 
ouster. 11 Cal. 680, Disl.; 43 Mad. 244; 
46 1. A. 285, Dist. There can be no dispos- 
■session by one joint tenant In the absence of an 
assertion of hostile title by him to the knowledge 
of the others sought to be excluded. And if 
jio notice is given to the oaharer of the denial of 
his right the occupant mast make his possession 
so visibly hostile and notorious and so apparently 
•exolaslve and adverse as to justify inference of 
knowledge on the part of the person exoluded, 
{Chatterjee and Pearson, JJ.). JoaBNDSA Nath 
MUEEBJCB V. BAJBNDBA NATH BHATTAOBABJEB. 

68 I.O. 200*26 C.W.M. 890*A. I. R. 1922 Oal. 54. 
-Co'lenants’-Ouster— Evidence of. 

In the ahsenoe of proof of ouster, possession of 
-■one joint tenant is not adverse io other joint 
•tenants. An assaition of exclusive title in mata* 
tlon proceedings may be evidence of ouster hut not 
the institution of a suit by one joint tenant in bis 
■or her own name. (Sfuorf, /.). JAORANI MtSBANI 

v. Must. Shbo Dulabi Shck-Laik. 

64 I. G. 462 (All.). 

~Art. 144— Go-ovnen— Posiessioxiof. 

■Where land is declared to be in joint owner- 
4hip of the persons In possession and certain 
■others the possession of the former cannot be 
•adverse to the latter. {Tapp, /.). HANWANT BAM 
V. MUGHLI. 81 P.L.R. 659. 

—Art- 141— Oo'owaers— Presumption. 

———No adverse possession amongst co-owners. 

A oo-tenant out of possession starts with a pro' 
-sumption in his favour that the possession of the 
other oo*tenant is not adverse but lawful. Where 
ihe defendants were all along in possession on be- 
half of one oo sharer and Umltatlou was applied 
4or iu that oapaoity and the heirs of another oo- 
sharer who was absent for a long time and who was 
subsequently found to be dead sued to establish 
their title, 

Sold, that the plalntlfis were entitled to suo* 
oeed as there was no question of adverse possession 
among oo-sharers under those oiroomstances. 
iSasan, A,C.J. and PuUan, J.). Ali SHEB v. 
'Wajid Ali. 

1 Luok. a89*A.l.R. 1986 Oudh 177 (F.B.). 

■ "Muhamedan oo'helrs are presumably oo-ten- 
^ants until ousted. Oorea v. Appuhamy, (1912) A.O. 
980 ; A.I.R. 1929 Lah. 195, Poll. ; 89 P.R. 1888 j 
-84 P.R. 1916; A.I.R. 1923 Lah. 519; A.I.R. 1927 Lah. 
'TOO; 97 P.R. 1890, held overruled, Oases ref. {Zafar 
AU and Addison, fJ*). Md. BAEsh v. FAtbh 
UUBAMUAD. 1181.0.908*10 Lah. 849* 

31 F.L.R. 179* A.I.R. 1929 Lah. 164. 

-"Heirs of a Mahomedau are oo sharers and 
'Wtlass express ouster is proved to the knowledge 
-of the other party no liciltatlon starts against the 
'Other patty. . {Lindsay and Nanhatpa Lai, JJ.), 
-3dX7BABAK-UN*NIBSA V. MuHAMUAD BAZA RIbAK. 

79 1.0. 174*46 AU. 877=92 I.L.J. 807* 
. . ... 987=1.1.1. 1991 All. 881. 


LIHITATION AOT (1908), Art, 

—Starting point. 

—Art. 144 — Co-owneri— Removal of obstruetioB* 

Muhammadan Law—Co-he%r in possession 
dispossessing another co*h«ir— Laffer's stttf for pos" 
session is governed by Art. 144 and not Art. 123| 
When a Mahomedan owner dies leaving several 
heirs they »U become oo*ownetB and tenants-ln* 
common. A joint owner Is legally entitled to 
retain possession of joint property. Even if he ia 
in exclusive possession of such joint property, his 
possession is ordinarily to be referred to his legal 
title. The presumption therefore is that his 
possession ia lawful and therefore on behalf of all 
the oo-owners. The other eo-owneta ate aeootd- 
iogly in ooostcuotive possession of the property. 
As distinct shares have devolved on them, they all 
are presumed to have taken their legal shares al* 
though possessiou still remains joint. If there- 
fore the oo'owner in actual possession dispossassea 
any one of the other oo'ownars, the suit thatie 
brought for recovery of poseession is not a suit fos 
a distributive share of the property of an intestate, 
but Is a suit to recover possession of the deCned, 
though undivided, share of the oo-ownec in the 
possession of the other oo-owners. Such a auitia 
not covered by Art. 123 at all, and must fall undea 
the general Art. 144, limitation running from the 
date when the defendant's possession beoame 
adveree. A.I.R. 1916 P.0. 145, EzpW, A.I.R. 1926 
All. 748, Beversed. Other cases considered. (3ulu«fSafs • 
Ag.G.J., Muherji and Boys, JJ.). ROSTUM KHAR 
V. MT. JANET. Ill I.C. 809=81 AU. 101= 

26 A.L.J. 1041* A.I.R. 1928 Ail. 467 (P.B.). 

—A suit by one oo-owner against another for 
the removal of the actual existing obstiuotions 
oonstrnoted by the other, on land, which by long 
usage and by agreement between the parties ia 
leservsd for use as a oommon passage Is governed 
by Art. 144. 6 Cal. 394 (P.00, Bef. Fatthsr the 
wrong is a continuing wrong within S. 28 of 
the Limitatlon'Aot. (Richardson and Suhraioardy, 

JJ.). Dwabsanath Sen v. tabapbasbanno 
Sen. 76 I.Q. 328= A. I. R. 1993 Oal. 396« 

■Article 144 governs a suit by a oo-skaret fox 
removal of obstruotlon on laud reserved by usage 
and agreement for oommon use. Under the artlole 
the burden Is on the defendaute to prove faota 
whloh would entitle them to say that the plaintiff 
had lost his rights by reason of something in the 
nature of adverse possession for the prescribed 
period. (Richardson and Suhrataardy. //.)• 
Dwabea Nath Ben v. Tabapbabanna Sen. 

76 I.O. 396=1. 1. R. 1923 Oal. 3884 

—Art. 144— Oo nvnen— Self-aequliUioB. 

One 00 - sharer recovering property from ires* 

passer on his own behalf— His potsession is advecee 
to other co-sharers- Art. 144 applies. (Ls Bossigml, 
J.). ZULPHI V. ASGHAB. 3 L.L.J. 441= 

A.I.R. 1981 Lah.ii634 

— Art. 144— Oo'ovnepi— Stavtlnd point. 

—— Asssrfion o/ exclusive r^hf by one co-shoror 
against the other Art. 144 ajpplies. 

Where two oo-patceners have separated but before 
the ptopsrby is divided by metes and bounds, ona 
of them asserts an exoluaive right of the whole 
property In himself, a suit by a usufruotoary 
mortgagee from the other lor .possession would ha 
barred If brought after 12 years, limitation oont' 
menolng from the data of assertion of adverse titio» 
Artlole 144 applies and not Axi 127. (Harrison and 
Dalsp ;5inyh. JJ.). TABA BlNffB BAIC SABAN. 

I ilO I.C. 18=1.1.^. 1998 Lak. I99« 
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LIMITATION ACT (1908), Art. Hi — Co'ovnori 

—Starting point. 

Co’heir alienaling common property loithout 

other's consent — Time runs from date of alienation. 

An alienating co-heir is to he regarded as an 
agent of the other co-heirs so that an alienation by 
him of common property without the consent of the 
rest is adverse to their interest and limitation runs 
from the date of alienation and not from the date 
of suit for partition of common property. 
A.I.E. 1925 Rang. 40 and (1893-1900), L.B.R. 132. 
Foil. {Doyle. J.). Maunq Tun U v. Maung Tun 
AUNG. 101 I.O. 691 = 5 Rang. 93 = 

A.I.R. 1927 Rang. 158. 

Co-heirs in common enjoyment of property— 

Sulsequeni exclusion of some —Article 142 or 144 and 
not Art. 123 applies — Karen Christians are within 
this rule — Limitation Act, Art. 142. 

Article 123 applies to a case of a claim to a share 
against CO heirs in possession of an estate when 
there was intestacy. But an exception should be 
made in respect of oases where the whole body of 
the heirs agree to enjoy join tly the property left by 
the deceased, without ejecting a partition. In such 
oases Art. 142 or 144 would apply. 

There is nothing to prevent the heirs of Karen 
Christians from taking possession of the estate 
and agreeing to enjoy it in common. Their title 
becomes complete when they take possession of 
the property, and when thereafter any of them 
are excluded from enjoyment, the cause of action 
arises on such exclusion and the article applicable 
is Art. 142. (Heald and Chari, JJ.). MA NAN Thu 
V. MA SHWE Mi. 86 1 0. 609 = 4 Bup.L J. 76= 

A.I.R. 1925 Rang. 233. 

Joint property— Sale by co-parcener— Suit by 

others for possession — Art. 144 applies and starting 
point is date on which vendor ceased to be in posses- 
sion. 

Where some of the co-parceners sell the joint 
family property and put the vendees in possession 
and the surviving co parcener brings a suit for 
possession of the alienated property. Art. 144 and 
not 127 applies. It is not necessary under Art. 144 
to prove the exact date when plaintiff became 
aware that he had been excluded from a right to 
share in the joint property. The date of limitation 
beginning to run against the plaintiff must be 
taken as starting from the date when the vendors 
ceased to cultivate the property that they had 
alienated. {Spencer and Ramesam. JJ.). LiNQA 
MUNISAMI REDDI V. P. 8. G0VIND*SWAMI 

NaicKER. "^0 LC- 317 = 15 M.L.W. 294= 

A.I.R. 1922 Mad. 369=42 M.L.J. 364. 

—Art. 144— Debuttar property. 

^Where w.akf property was the subject-matter 

of alienation, 

HeW. that adverse possession commenced from 
date of sale and that the suit to recover possession 
■was governed by Art. 144 of the Limitation Act. 
tUuherji and Guha, JJ.). DEBENDRA NATH 
SADHUKHANV. NOHARMATj Jalan. 

34 C.W N. 498 = 3 1 C.L. J. 547= A. 1. R. 1930 C al. 673. 

’—Suit to set aside alienation by succeeding 

Mahant is governed by Art. 144 and time begins to 
run from date of nlienatinn. 

Where the properties are endowed properties 
belonging to a math or idol, the possession of 
Harao by a purchaser under a sale deed executed 
by the Miihant becomes adverse to the math or 
idol as also the succeeding Mahant from the date 
of possession after purchase under Art. 144 and If 
further such a sale deed follows, a muharari 
lease in favour of a member of the joint Mitakshara 


LIMITATION ACT (1908), Art. 144 - Debuttar 
property. 

family of whom purchaser is one ; setting aside 
muharari lease would not entitle the succeeding 
Mahant to step into shoes of muharari and keep 
possession subject to payment of rent when suit to 
sot aside purchase is barred under Art. 144. (T7ort 
andFazlAli.JJ.). Nauranqi Lal v. RamacHA- 
RANDAS, 11 P.L.T. 403 = A.I.R. 1930 Pat ibb. 

' --Uncle and nephew creating trust at partition 
between them and managing by rotation — Will by 
uncle authorising his sons and nephew or his sons 
after him, to manage — Nephew djing after will, 
and uncle becoming sole trustee— Will takes eSect 
after uncle’s death and his sods can claim 
management under it— Suit for establishing such 
right would be governed by Art 144. (WalUr and 
Madhavan Nair, JJ,). DUBAi u. Duraiswami 
PILLAI. 105 I.O. 194=39 M.L-T. 214= 

A.I.R. 19'47 Had. 948. 

Religious Endowment — Alienation by 

manager-Successor can challenge — Time runs from 
the time latter assumes office. A.I.R. 1926 Mad. 
769, Foil. : A. I. R. 1923 P. C. 123, Expl. {Odgers, 
J). Veleachami Naickeb U. alagarasami 
NA lCEER. 104 1.0. 3SS=A.I.R 1927 Had. 1163. 


Possession adverse against mahant is adverse 

against the idol — Limifafton begins to run from the 
date of taking ^>ossession by alienee— Succeeding 
mahant does not get fresh start. 

Such a manager, shebait or mahant would repre- 
sent the idol or the institution for the time being 
completely, and possession, if adverse, against the 
mahant for the time being must be deemed to be 
adverse against the idol or the institution, unless 
the character of the alienation under which posses- 
sion was taken could be deemed to enure only for 
the lifetime of a particular manager, ehebait or- 
mahant. The adverse possession in such a casa 
begins to run from the date the alienee takes 
possession of the property alienated, and each 
succeeding manager, shebait or mahant cannot get 
a fresh start so far as the question of limitation is 
concerned, upon the ground of his not deriving title 
from any previous manager, the reason being that 
tho succeeding managers, shebaits or mahaots 
form a continuing representation of tbo idol or the 
institution to which tho endowed property has 
been dedicated. A.I.R. 1922 P.C. 123, Dist.; 23 O.C. 
836; A.I.R. 1922 Oudh24; 23 Mad. 271 (P.C.); 
37 Cal. 885 (P.C.); 96 Cal. 1003 ; 38 Cal. 526 (P.C.); 
A.I.R. 1923 P.C. 175 and A.I.R. 1926 Pat. 239, 
Foil. {Ookaran Nath ifisra and Raea, JJ.). PARAS 
DAS V. JANAKI BALLABHA SARAN. 95 I.C. 27 = 

2 Luck. 239=3 O.W.N. (Sup ) 1 = 
A.I.R. 1926 Ondh 444. 

Lease by iSafhadipathi without justification 

—Valid only for grantor's life— Adverse possession— 
Starts from succeeding Mathadipathi' s date o/ sue* 


Sion. 

rhe laDgu«^go of S. 10 of tho Limitation Act gives 
e duo to the meaning and the applicability of 
1. 134. It dearly shows that the article refers 
cases of specific trust, and relates to property 
jonveyed in trust.” Neither under tho Hindu 
,w nor in the Mahomedan system is any property 
conveyed,” to or vested in a shebatf or mutwah, 
the case of a dedication. Therefore alienation 
ide by either cannot be treated as an alienation 
ide by a trustee under 9. 10. A lease without 
jtifioatioD granted by tho head of the tnuU Is 
lid for his life, and if adopted by his suooesBoi 
uld endure during his term of office; but neither 
) original alienation not the subsequen* adop- 
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^IVlTiTIOH lOT (1908), Art. 1« — Dobattar 
property. 

«tloa would oreate a bar by adverse possession. 
Possession of the lessee becomes adverse to the 
■suooessor only on hts accession to the office, 
(ifr. Ameer Ali.) ViDYA VARUTHI ThiRTEA 
iSW'AMlGAL «. BALDSWAMl AYyAR. 65 I.C. 161 = 

13 M.L.W. 78=3 Pat. L. T. 249= 
26 C. W. N. 537=20 A. L.J. 497= 
24 Bom. l/.R. 629=30 H L.T. 66= 
4S I. A. 302=41 Uad. 831=1921 M.W.N. 449= 
41 U.L.J. 346=A.I.R. 19Z2 P 0. 123 (P.O.). 

■—Trustee alienating waqf propoity given for 
^general rellgioua purposes — Salt for setting, aside 
alianaiion and for possession is governed by 
Art. 144 and not Art. 134. Section 10 controls 
Art. 134 of the Limitation Act of 1903. It clearly 
shows that the Article refers to oases of specific 
trust and relates to property “ conveyed in trast." 
There is under Hindu and Muhammadan Law, 
a distinction between a speoifio trust and a trust 
lor general, religious or charitable purposes. (Scoff* 
Smith, J.). DiwAN Singe o. Sham Das. 

65 I.O. 722=A.1.R. 1922 Lah. 271. 
■ - — Properly vested in mahanf —Alienation by 
■mahant—Suit by successor against alienee— Time 
rtt>M from, death of alienor or lohen he is presumed 
■to have died —Property vested in idol— Suif must be 
brought loithin 12 years of alienation. 

Where the property is vested in the jutidioal 
person, and the Mabanb Is only the representative 
■tknd manager of the idol, the act of alienation is a 
direct challenge upon the title of the idol, and the 
Idol or the manager of the idol on behalf of the 
idol must bring the suit within 12 years from the 
■date of the alienatiou. But where the title is in 
the Mahant of the Shebait the act of alienation is 
oot a challenge upon the title of the idol, though 
the property may be endowed property in the sense 
‘that its income has to be appropriated to the par* 
Joses of the endowment ; and there is no adverse 
jossesslon so long as the person making the alie* 
nation is alive and the possession of the defendant 
'becomes adverse to the plalntifis only when 
•A new title has oome into existence capable 
of maintaining the salt and whioh has not 
approved of or acquiesced in the alienation. 
Where there oan be no doubt whatever that though 
'•the property is endowed property in the sense that 
its inooma has to be appropriated to the purposes 
-of the endowment, still the title is inthesuooes* 
aive Mahants, time Is to run from the date of the 
'death of alienor who alienated the properties In 
dispute. If the alienor has not been heard of for 
7 years by those who would naturally have heard 
of him. If ha had been alive, it oan be presumed 
that he is dead. The suits are not barred as 
the time begins to run from the date of the 
•presumption. Damoddar J)as v. Lakshan Das, 
S7' Oal. 885. Bef. ; Vaidya Yaruthi v. Bafusumi, 
*41 Had. 681, Poll. {Das and Buchnill, JJ,). 
3dAHANTH RAUBtJPJIB V. LAL OHAND MARWABI. 

67 1.0. 401=3 Pat. L.T 382=1 Pat. 478= 

A.I.R. 1922 Pat. 243. 

144— Daolavatlon of title. 

" '.—Where there is assertionof adverse title and 
'Ouster of a party, deolaratory deoree obtained by 
him doqs not prevent limitation from running. 
45 P.B«19Uand68I.Q. 681. Bef. {Shad/i Lah Q.f, 
-<tud ^gha Haidar, J.). Mdbauuad Ibbahiu v, 
:SaAlDA hiUHAUUAD. 180 1.0. 486=11 L.L.d. 858= 
■f-j.' ' { A«liR« 1930 Lab . 29 7. 

<•/ wsdtfraiyat for life—0ien 
m^mModoefMtelandhrd, ■. 


LIMITATION ACT (1906), Art; 114-ImmoVabU 

property. 

« • 

An under raiyat holding ocoupanoy rights foe 
his life was ejected by the landlord. The under'* 
ralyat brought a suit under 8. 9, Speoifio Relief Act, 
asserting that he held permanent heritable oeon* 
panoy rights. The Court, though it decreed the 
suit was not concerned with the exact status of the 
parties. The landlord did not thereupon bring a 
suit for declaration under S. 42, Specific Belief 
Act. 

Held, that the landlord was not boaud to bring 
a declaration suit under S. 42,' and the possession 
of the undet'raiyat was not adverse against him 
sinoe the decision of the suit under S. 9, Speoifio 
Relief Act. as the question whether the ocoupanoy 
rights held by the unler-raiyat were herit- 
able or not, did nob really arise in that suit. 
(dames and Chatterji, JJ.). MOCBI RAU Bagal u. 
Balabam Bho&iji. A.I.R. 1930 Pat. 862. 

“■Sait for declaration of title and oonfitmaHou 
of possession— ‘No allegation as to disturbanoe of 
possession by defendants— Oanse of action being 
erroneous entry in Record ol'Rights —Suit is 
governed by Art. 120 and not Art. 144. . (Cuming 
af«i Page, JJ.). ABDOD GAPja o. ABDUL JABBAR 
Mia. 97 I.C. 638= A.I.R. 1927 Oal. 30. 

—A suit whioh is in essence one for deolara* 
tion of title and recovery of possession is not 
governed by Art. 148 but by Art. 144. (Suhra’ 
loardy and Huherjee, JJ.). Kesbab LAL q. 
BHOLANATB. 91 I.O. ^42= A.I.R. 1926 Oal. 910. 

——Land not belonging to estate allocaied to one 
of the members on partition — Bightful owner can sue 
12 years. 

If property whioh did not fall in any way within 
the estate whioh was being partitioned was alio* 
oated to one of the parsons, who was^ a party to 
the partition prooeedings, It seems inorodible to 
suggest that the person, to whom that property so 
aliooated rightly belonged, could not within 19 
years from the date when hU right of aotjan 
acorued, bring a suit for a deolaratlon^ of his title 

and if neoessary for recovery of possession of that 

land in question. Farther It matters not whethet 
such claimant was an outsider ; that Is to say, a 
person who was not a patty to the petition prooae- 
dings, or a person who was a party to the partition 
proooedinga, Insaohaoase there is no aot ot 
order of an officer of Government in the official 
oapaolty whioh oonld be regarded as bringing the 
period of limitation within the purview of Art. 14, 

( Adumi and BucknUh //.). AJODHEA PRASAD 0. 
Rausbelawant Singh. 96 I.O. 638= 

6 Pat. 73=7 F.L.T. 779=1926 P.H.O.G. 236= 

A.I.R. 1926 Pat. 421. 


—Art. 144— Immovable pvopevfey. . 

gcclttsipe right of fishery — .dcquMilion of, by 
adverse possession. 

An exolusive rlghe of fishery lU‘ a locality in the 
sense that even lawfol owner Is exoluded from Ita 
enjoyment is not a mete "profit a prendre " is A 
heritable and transferable interest In immuvabia 
property whioh oan be acquired by 19 years* 
adverse posseBsion as against the lawfol owhet'» 
Art, 144, Llm. Aot, being applicable to attoh a oaso, 
1 Fat. 674 and 14 O.L.J. 879, PoU. (Sunddhsm OheMy« 
/.). SBOT.'OFSTATB 0, DIST. BOABD OF TANJOBB. 

IMO 1I.W.N. 328=81 1I.L.W. 808= 

, A.LR. 1980 Mad; 670» 

'Gift 6£'ihttkdTiatl'r0ut-<‘'‘8Blt th la 
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limitation act (1901), Art. 14A-lminoTablQ 

property. 

JJ.). GOPALCHABJYA GOSWAMI V. Bhimkali 
CHAUDHARy. 97 I.c. 637=8 P.L.T. 87= 

A.I.K. 1927 Pat. 49. 
-• Fishery — Exclusive right of, m an interest in 

immovable property and it can be acquired by adverse 
possession. 

If It is &D exclusive right of fishery it is an 
interest in immovable property and can be acquir- 
ed by 12 years’ adverse possession involving an 
ouster of the rightful owner. Such a right con- 
tains all the essential elements of property and 
even if it may properly be described as a profit a 
prendre. It has also the distinctive features of an 
Interest in immovable property. Even if 8. 26 of 
the Act should be applicable, this would not bar 
the operation of Art. 144 and S. 28 if the right came 
tinder both descriptions. 2 P.L.J. 283, Foil.', 
6 Cal. 946; 12 Bom. 221; 18 Cal. 80. Bef. {Dawson- 
Miller, C.J. and Mullick, J.). HENRY Hill & Co. 
V. SHEOBAJ RAI. 67 I.C. 954 = 1 Pat. 674 = 

3 P.L.T. 477 = 1 Pat. L.R. 34 = 
A.I.R. 1923 Pat. 58. 

~Art. 144 — Invalid alienation. 

■ Alienation by mother and guardian of two 
minor sons— One of them not repudiating sale— 
Other son repudiating transaction. 

Held, that the suit was governed by Art. 144 of 
the Limitation Act and time began to tun from the 
date when the ward attained majority. {Mukerji 
and Bennet, JJ.). Sbeonandan Pbasad v. 
TabibAN Bibi. 19S0 A.L.J. 852. 

- Sale valid during muiualVs life time — Adver- 
se possessicK begins from his death. 

There ie no difierence between a permanent 
lease and a sale of wakf property and where a sale 
by the mutwalli of sucb'property is valid during hie 
lifetime, adverse possession against the mosque 
commences not from the date of sale but from the 
date of the death of the mutwalli. A.I.R. 1922 
P.C. 123 ; A.I.R. 1925 Mad. 822 ; A. I. R. 1927 
Mad. 1163 ; A.I.R. 1926 Pat. 289. Foil. ; A.I.R. 1922 
Pat. 243 ; A.I.R. 1926 P.C. 9 ; A.I.R. 1928 P. C. 44, 
Bef. {Wallace and Ananthakrishna Ayyar, JJ.). 
PiRATLA PEDA VENKATASDBBABAYUDU V. HAJI 

Bilab sahib. 31 H.L.W. 396= 

A.I.R. 1930 Mad. 582=58 M.L.J. 524. 

■ Where the alienation complained of is by 
the eldest managing member of a co parcenary of 
the joint family property and not of the property 
belonging to the minor by his guardian, such a 
case is governed by Art. 144, 12 N.L.R. 12, Foil. 
(Kinkhede, A.J.C.). WAMAN v. ViSHNU. 

107 I.C. 516= A. I. R. 1928 Nag. 151. 

- Transferee pendente lite cannot prescribe title 
by adverse poesession against mortgagee-auotion- 
purobaser till be is entitled to actual posseseion, 
in execution of his decree. {Iqbal Ahmad, J.). 

Sami Nath Singh v. thakur Prasad Rai. 

100 I.c. 294=A.I.R. 1927 All. 309. 

- A suit to recover possession of land from as- 
signees of Adimayavana right on the ground that 
the right was not alienable is governed by Art. 144 
and the limitation begins when the first period for 
which the right was created expired. Article 143 
does not apply to such a case. (PWlffps, J’.).;ZAUO- 
BIN OF CALICDT U. VENKATAGIBI PATTAB 

92 I. C. 245 = 23 M. L. W. 58 = 
A. I. R. 1926 Mad. 849. 

■ Trespassers — Tacking possession. 

One trespasser succeeding another oan taok bis 
poBsesssion on to the former’s even in case of an 
Invalid transfer : especially so where the second 


LIMITATION ACT (1908). Art. 144 -Invalid 
alienation. 


trespasser stepped into the shoes of the first with 
the latter’s consent. 31 All. 156, List.; 86 All. 880, 
Foil. {Daniels and Dalai, JJ.). Baijnath v. Ram' 

80I.C.12=5L.R A. Clv.386= 
„ , A.I.R. 1924 All. 738. 

Suit by other members to recover tarwad^ 

property alienated by Karnavan not only as Kama- 
van but also as guardian of minor members is- 

governed by Art. 144 and not by Arts. 91 or 44 

Limitation Act, Art. 44—Limitatlon Act, Art. 9l. 
{Phillips and Venkatasubba Bao. JJ.). KannA' 
PANIKAB V. NanACHAN. 78 I.C. 564= 

19 M.L.W. 395=34 M.L,T. 89= 
A.I.R. 1924 Mad. 607=46 H. L. J. 340. 

— ' Punjab Limitation Act {I of 1900)“-Aitefja- 

tion by male proprietor — Starling point of limitation. 
Where the transactions werealien.'ttions of ances- 
tral land by a male proprietor and as alienations 
whether they be regarded as mortgages or as sales,, 
time begins to run from the date of the atteatation' 
of the alienations. Even if Art. 144 were held tO' 
apply, the suits would still be barred as time would' 
begin to run from the date when the alienees came 
into possession as owners and under 8. 9 of the 
Limitation Act would continue to run not only as 
sgsinet the oricinal alienors butagaiost all the 
world. 18 P, R. 1919, Poll. {Broadway and Camp- 
bell. JJ.). BheoLAL t’. MOTI. 

A.I.R. 1928 Lah. 133: 
Joint Hindu family— Suit to set aside ai> 
alienation by a rnsnsger— Art. 144 applies nob 
Arts. 44 or 97. 13 A.L.J. 94 ; 12 N. L. R. 12, Foil, 
(Abdul Baoofand Abdul Qadir, JJ.). SCNDEBv. 
SHTAMAN 68 I.C. 731=A.I.R. 1922 Lah. 386» 
■ If no declaratory decree has been obtained In 
respect of an alienation, the period of twelve yeare 
for a suit for possession is to bo counted from the- 
date of the mutation, from the date of the alienee 


obtaining posaession, eto., as the case may be ; and' 
it Is by no means a rare thing that a suit for pos* 
EessioD is barred by limitation though the right to 
3 ue for possession has not yet accrued. It would 
be absurd that each successive reversioner should 
bave twelve years for a suit for possession from the 
late of the death of the preceding reversioner. 
[ShadiLal, C.J. and Harrison, J.). RULDU SiNGB 
BANWAL Singh. 87 I.C. 388=3 Lah. 188= 

A.I.R. 1922 Lah. 380. 

Mutawalli alienating wakf property— Article 

144 applies. 

Article 144 and not Art. 184, governs a suit to set 
iside an alienation by a Mutawali of ordinary wakf 
property gifted for general, pious or religious pur- 
poses. Section 10 controls Art. 134 of the Limita- 
tion Act of 1908. It clearly shows that the article 
refers to cases of specific trust and relates to pro- 
perty “conveyed In trust.” There Is under Hindu' 
ind Muhammadan Law, a distinction between a 
specific trust and a trust for general religious or 
aharitable purposes. (Scoff-Smith, J.). DlWAN 
3TNGH «. SHAM DAS. 65 I C- 722= 

A. I. R. 1922 Lah. 271. 
In the case of an alienation by an authorised' 


nardian the minor must sue within three years of 
liGcomiDgof age. 82 All. S92, ^iss, {Cdse^UiUT 
deferred to.) {Wilberforee, J.). TabAOHAND ^ 
JDRLI DHAR. 61 I.C. 384 = 3 L.L.J. 280- 

A.I.R. 1921 Lah. 25. 

•Stiif by co-sharer for declaration th^ lease by 


tambardar is invalid— 12 years rule apples 
The position of a Lambardar with reference to 
ils oo-sharer in the matter of letting out vaoanfc 
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XiIMITATlOM ACT (1908), Art. 114 — Mortgagor 
aad mortgagee. 

lend eannot well be put higher than that of a 
manager of the joint property of a Hindu family, 
and therefore a Bait byaoo-eharer for a declara- 
tion that a lease granted by a Lambardar ie invalid 
against him is within time, if brought within 12 
years of the date on which the execution of the 
lease became known to the co-sharer, on the ptin- 
oiple that a suit for declaration of a right cannot 
be held to be barred so long as the right to the 

f iropertj in respeot of which declaration ie sought 
B asGbsistiog right. (Drakt-Brochman, J. C.). 
lUNJ LAL V. CHANDAR SiNQH. 64 I.O. 773= 

17 N.L.B. 169= A. I. R. 1921 Nag. 74. 

—Art. 144— Mortgagor and mortgagee. 

, —Part of mortgage property sold to mort- 
gagee in poBsession and whole mortgage satisfied — 
Mortgagee still oontinuing in possession — Mort- 
gagee's possession becomes adverse. 84 All. 261, 
Dijf. (Mallik, /.). EESHAB LAL v. BHOLA NATB. 

34 O.W.N. 646=A.I.R. 1930 Oal. 402. 
— Adverse possession against mortgagor com- 
mencing after mortgage does not afieot right of 
mortgagee. This rule does not apply if it had be- 
gan before the mortgage which was efieoted when 
the mortgagor was not in possession. (0. C. Ohose 
and Suhratoardy, JJ.), Subbmoba Nath v. 
BARIBAL LOAN CO.. LTD. 80 C.L.J. 317= 

34 C.W.H. 819=A.I.R. 1930 Qal. 313. 
— Possession of mortgagee— If adverse to mort- 
gagor. 

k mortgagee in possession cannot, by getting 
himself recorded in the revenue papers as owner, 
defeat the right of the mortgagor to redeem. {Tek 
Chand and Johnstone, JJ.). GODAb v. Nizau 
DIN. 120 I-Q. 769 (Lab.). 

^—‘Possessory mortgage — Possession of tres- 
passer Is not adverse to mortgagor, bat may be 
adverse to mortgagee. A.I.B. 1925 Bom. 465, Foil.; 
26 Cal, 460, Expl. aad Diet. (Dos and James, JJ.). 
DUBBAJ MAHTO 0. LALJI SAHAI. 

A.I.B. 1929 Fat. 639. 

■' ‘Usaftpotaary mortgagee purchasing mort* 
gaged property by unregistered document— Mort- 
gagee’s poseessioD beoomea adverse from date of 
■ale— Oorea v. Appuhamy, (1912) A.G. 230; 82 Cal. 
996 (P.O.), Ezpl. and Dist.; 17 A. L. J. 787; A. I. R. 
1921 Oudh 124 and 89 All 423. Bel. on. {StUaiman 
Ag.C.J., JUtAerji and Kendall, JJ,). SohanLal 
V. Mohan LAL. 118 I.O. 177=50 All. 986= 

26 A.L. J. 1034= i.I.R. 1928 All. 726 (P.B.). 

■ Unauthoriaed transferee from mortgagee's 

transferee, holding possesBloQ for more than 12 
years— Suit for redemption against such transferee 
Is barred under Art. 144. 49 All. 164, Foil. {Iqbal 
Ahmad, J.), Munawab ALi v. Jaq&iilan Rau. 

99 I.G. 280=A.I.R. 1927 All. 177. 

■' ‘Mortgagee suing for ^JossMston — Defendants 

pleading adverse possession against mortgagor— 
Defendant to prove suebpostsision. 

Where a suit for possession of the mozt* 
gaged property by the mortgagee resolves itself, so 
far as limitation was oonoetned, into an assertion 
on the one side, that the mortgagor was the owner 
of the property and on the other, the pleas on the 
part ol oo-dfifendants to the suit, alleging title to 
the mortgaged property by adverse possession, 
that the property never belonged to the mortgagor 
but that if title was found to be originally with 
ths( mortgagor it had been lost by adverse posses* 
•^Qm ol t^ 00* defendants, 

. Meld, that Art. 144 was applloable to the case 
•nd that the onus of proving a prescriptive tiUo 


LIMITATION ACT (1908), Art. 144-Offlce and 
emolumenti. 

against the mortgagor was tightly placed on the 
oo^defdodaDts, alkgiog fiuoh tUle. {ColdsttedPig /«)« 
Fakir Mahoued v. Rasizan. 99 I.O. M2= 

A.I.R. 1927 Lah. 171. 

Saif by co-mortgagor to recover his share from 

redeeming co-mortgagor — Article 144 applies and not 
Art. 148. 

A oo-mortgagor redeeming the whole moztga^ 
does not become a mortgagee of a portion redeemed 
belonging to the other co-owners, but becomes 
merely a charge holder and therefore, a suit by 
one of the oo-ownets to recover his share of the 
property on payment of his share of the oharge 
cannot be considered to be governed by Art. 148 ; 
in such a case Art. 144 must be applicable. 9 0.0. 
91 and 6 O.L.J. 364, Jr-oW ; A.I.R. 1922 All. 410; 
14 All. 1 (F.B.); 38 All. 640; 40 All. 683, Not foU. 
View of the Sigh Courts indicated. {Oo^ran Nath 
Misra, J.). WAJIflUDDiN ASHRAF v. AHMAD 
ASBBAF. 104 1. 0. 400=2 Lnok. 618= 

4 O.W.N. 713= A.I.B. 1927 0a<lh347. 
Exclusive possession by mortgagee — Mortga- 
gor's right to decree, if barred. 

As between mortgagor and mortgagee neither 
exolusive possession by the mortgagee for any 
length oi time short of the statutory period of 
sixty years nor any acquiescence by the mortgagor 
not amounting to a release of the equity of redemp- 
tion will be a bar or defence to a suit fez redemp- 
tion if the parties are otherwise entitled to 
redemption. 32 All. 296 (P C.). Foil. {Sasan and 
Misra, JJ.). AOBCHE MiBZAv. AHMAD SHAH. 

97 I.O. 922=1 Luok. 929=3 O.W.N. 693= 

A.I.R. 1926 Oudh 594. 

Denial by mortgagee of title of mortgagor does 

not curtail period for redemption. 

It is not open to a mortgagee by denying the exis- 
tence of a mortgage to curtail the period of limita- 
tion provided for a suit for redemption. Onoe a 
mortgage comes into existence it oontinaes to sub- 
sist as a mortgage antil the period for its redemp- 
tion expires despite any attempt made by the 
mortgagee to deny the exietenoe of that mortgage 
or to set up an adverse title in himself. Article 144 
of the Limitation Aot (IX of 1908) ie only a residu- 
ary artiole and does not apply so long a<i Art. 148 
of that Aot is applicable. (Zanhai^/a Lai, J,), 

Raqbunath Singh u. Jbtto Singh. 

74 I.O. 830 = A.I.R. 1923 All. 613. 

■■Possessory charge created by award— Time 
for redemption is 12 veara, and not 60, as in the 
case of a mortgage. (Lindsay and Kxnhaiya Lad, 

JJ.). sobat Singh v. umrao Singh. 

77 I.O. 113=20 A.L.J. 811=A.I.R. 1922 All. 110. 

■ ■ -Bedemption by one of several co-mortgagors 
Suit by another for possession — Article 144 applies. 

Where one of several mortgagors ledesma the 
whole mortgage and obtains possession, a suit 
against him by another oo-mortgagor to recover his 
share on paym«nt of his share oi the money, is not 
one for redemption but one to teoovei possession of 
property on payment of a oharge. Therefore it is 
governed by Art. 144 and not by Art. 148 of the 
Aot. {Krishnan and Odgers, JJ.). SINNANAN 
OBBTTY V, SlYAEAm AMMAL. 69 I.O. 1004= 

4t M. L. J. 601. 

—Art. li4->OI&oe and emolumenti. 

— (SiMoession to ralipiotts office after nominoiion 

—Article 144 does not apply but Art. 120 applies. 
Where Buooesaion to a religious ofEloe iahy nomiv 
nation by the holder In. office of his suooeaBot it la 
not a hereditary auooeislon within Act, U4, 
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Hereditary eaocession is sucoession by the heir to 

the deceased under the law the office must be 

nsmuted to the successor according to some 
aehuite rule of descent which by their own force 
aesiguate the person to succeed. There need be no 

olood relationship between the deceased and his 

successor but the right of the latter should not 
aepend upon the choice of any individual. There- 
fore the only article applicable to oases of succes- 
sion after nomination is Art. 120. Article 144 also 
18 not applicable as the claim to possession is also 
barred if the claim to office is barred under 
Art. 120. {Krishnan and Venkaiambba Rio, JJ.). 
Paramanand Das Goswami t>. Radhakbishna 
das. 97 I.G.487 = A.I.R. 1926 Mad. 1012= 

. 51 M.L.J. 258. 

— ^Meikkavalgar in possession of manibham 
lands for 12 years after his dismissal from office— 
Suit for possession by his successor is barred. 
When on the death of the plaintid his sucoessor 
continued the suit, 

Held, his right was also extinguished by adverse 
possession. {Ayling, Offg.CJ. and Odgers, J). 

Madura Devasthanam y. Samia Pillai. 

70 I. C. 369 = 15 M. L. W. 33= 
1921 M. W. N. 870=A.I.R. 1922 Mad. 406= 

42 M. L. J. 1. 

Lands attached to office of karnam — Adverse 

possession. 


A person in adverse po^^session of lands annexed 
to the office of karnam for over 12 years acquires a 
prescriptive title to the lands as against the bolder 
of the office and his successors. 42 Cal. 244 (P.C.), 
Disf. {Abdur Rahim and Ayling, JJ.). IDABA 

Palli Dhanusbkotibayadu «. Venkatarat- 

NAM. 59 I.O. 65=11 L.W. 453 = 38 M.L.J. 320. 


— Irt. 144— Partition tnit. 

Suit for partition by auction- purchaser of a 

sluare in joint properly—Time is 12 years from date 
of symbolical possession. 

An auotioa-pnrchaser purchasing judgment- 
debtor’s share in a joint property obtains a perfect 
title thereto not from the date when sale is con- 
firmed but from the date of his obtaining symboli- 
oal possession following such sale. And a suit by 
such an auction purchaser for partitiou and posses- 
sion of his share is competent if brought within 
12 years from the date of his obtaining symbolical 
possession. If in such a suit the co-sharers joint 
with the judgment-debtor set up title in them by 
adverse possession for statutory period, the burden 
is on them to prove conversion of their possession 
as oo-sharors into adverse possession by some overt 
act, [JaiLal, J,). RAU Chano o. GopalSinqh. 

l.I.R. 1930 Lah. 914 

Joint property— Suit for partition is not 

barred as there is no adverse possession. 

In a suit by a ^lohammadan for partition and 
possession of property that bad devolved on him and 
the defendants jointly some 60 years prior to the 
suit it was found as a fact that they were joint. 

Held, that the suit was within time and cannot 
be barred by adverse possession. (Broadway, J.). 
Haseam ALi y. Umar Hayat. 77 1.0.257= 

4 L. L J. 57 = 1. 1.R. 1922 Lah. 193. 
- -Suit for partition of eamindari adversely held 
— Article 144 applies. 

The possession of the Zemindar! Estate by the 
daughter from the date of her succession. Is ex- 
clusive and adverse to the claims of the other 
branches, within the meaning of Art. 144 of the 
Aot and consequently a suit lor partition of the 


estate is geverned by Art. 144. Art. 127 has no 
application to such a case. (^Tallis, CJ.and 
Sadastva Aiyar, J.). Keesaba Venkatappaiyya 
y. Nayani Veskataranqa Rao. sg i c 978= 

43 Mad. 288 = 36 M.L.J. 149. 
— Art. 144— Presumption. 

Possession may either be lawful or unlaw 

ful, in the absence of evidence it mast be assumed 
to be the former, (ifitter, J.). KUDA KoCH y. 
ilADAN GOPAL AQABWALLA. 51 C.L.J. 424. 

-Waste land presumed to be in owner’s 

possession — Encroachment on waste land— Tres- 
passing defendant has to prove enoroaebrnent— 
Article 144 applies not Art. 142. (Zafar Ali, J.). 

Ganga Ram y. Hasan Shah. lOOI.O. si = 

A.I.R. 1927 Lah. 230. 

Presumption is possession goes with title. 

Where there was no allegation of dispossession 
of plaintiff by the defendant and the plaintiff was 
found to have title and the defendant was unable 
to prove his possession for 12 years, 

Held, that Art. 144 applied and in the absence of 
evidence that any third party was in possession, 
the law will presume that the plaintiff had posses- 
sion. (Devadoss, J.). KUNHI MOTDIN v. PAKKAR 
KUTTY. 99 I.O. 971 = 38 M. L. T. 187= 

A.I.R. 1927 Mad. 1094. 

“ Trespasser abandoning possession — Possession 
yesfs hack in rightful owner. 

If a person enters upon the land of another and 
bolds possession for a time, and then, withont 
having acquired title under the statute, abandons 
possession, the rightful owner, on the abandon- 
ment, is in the same position In all respects as he 
was before the intrasion took place. There is no 
positive enactment or any principle of law whieb 
requires him to do any act or issue any notice or to 
perform any ceremony in order to rehabilitate 
himself. 13 A.O. 793 at 798, Foil. (Pratt, J,), 
P. Kali mdtd asabiu. Mebea Hussein. 

77 I.C. 905=11 L.B.R. 381=5 
1 Bur. L.J. 251= A.I.R. 1923 Rang. 23. 

— Art. 144— Reversioner. 

■ —One reversioner suing to recover possession 
from widow’s alienee within 12 years from widow’s 
death and impleading other reversioner as defen- 
dant— Latter submitting written statement after 12 
years claiming his share — Latter’s claim is not bar- 
red by Art. 144 read with Limitation Aot, 8. 28, 
though a suit by a reversioner to recover his share 
would be barred under 6. 28 and Art. 141 If 
brought 12 years after widow’s death. 34 Bom. 
91, Poll.; 26 M.L.J. 494; A.IR. 1921 Bom. 303; 
21 Bom. 509, S5 Cal. 1065, Ref. (Baker, J.). 

Rayegavda Hanmantbaya y. ramalingappa 
Shidgavdappa. 119 I.C 656=53 Bom. 472= 
31 Bora. L.R. 647 = A.I.R. 1929 Bom. 345. 

••Adverse possession against Hindu widow— 
Suit by reversioner after her death — Article 141 
applies and not Art. 144. 

Per Full Bench.— Where a widow has entered 
Into possession as a Hindu widow and has either 
voluntarily parted with possession or been dis- 
possessed against her consent, a suit by the rever- 
sioner brought for possession after her death is 
governed by Art, 141 and not by Art. 144 and a suit 
brought within 12 years of the death of the widow 
is not barred by limitation. 9W.R. 605; 2I,A. 
113 (P.O.) and 22 Oal. 446 (P.O.), Disf.; 14 All. 
166, Affirmed', 23 Bom. 725 (P.O.), ^ All. ii; 

A.I.R. 1926 P.O. 249 and 9M,I.A. 689 (P.O.), 
EzpU 
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ifilHlTATlON ACT (1908), Art. 144— BeYersIouep. 

Pet Boys, J. — The question whether a reversioner 
is barred by adverse possession against the widow 
os the basis that she represented the estate is a ques- 
tion to be decided, as in the case of a decree, on 
the facts of the particular case. A.I.K. 1938 Gal. 
•670; Appr. [Sulaiman, Ag. G,J., Mukerji and Boys, 
JJ., afterwards Boys and Sen. JJ,). BankI LaIi v. 
BAGBUNATH BAHAI. 112 I.G. 801 = 81 All- 186s 
26 A. L. J. 1049= A.I.B. 1928 All. 561 (F.B.). 

Suit by reversioners for possession against al* 

■leged adopted son within twelve years of Hindu 
widow's death is in time. 

Reveteioners suing for possession of property 
Irom an alleged adopted son and his transferees 
are not bound to bring a suit for deolaratlon 
■that the alleged adoption had in fact not taken 
place. They are entitled to wait till the lady died 
and then bring a suit for recovery of possession 
and therefore a suit brought within 12 years of the 
■death of the widow cannot be held to be barred hy 
the six years’ rule. (Sulaimart nnd Kanhaiya Lai, 
JJ.). SniB DEO MISBA V. RAM PBASAD 

87 I. Q. 938=46 All. 637=22 A.L.J. 890= 

A.I.R. 1925 All. 79. 

. —If the plaintifi's title to the property coin> 
■mences from the death of the previons fall owner, 
limitation begins to run against him from that 
date notwithstanding the estate may be In the 
possession of the last full owner's widow under a 
•will which he had no power to make. (Dawson^ 
Iffiller, C.J., Mullickand Foster^ JJ.). HARIHAB 
PBASAD SIHGH V. MAHARAJ KESHO PRASAD 

Singh. 93 I.O. 4S4= 9 P.L T. Sup. 1 = 

'A.I.R. 1923 Pat. 68 (F.B.). 
—Art. 144— Starting point— Atserklon of hostile 
title. 

—— Limitation with regard to suits for the re- 
covery of immovable property runs from the date 
•on which an open assertion of hostile title to such 
property is made. (Cammiade, J.). hi aohanuddi 
V. ABIMADDI. 100 I.G. 607= 

A.I.R. 1927 Gal. 417. 


—Art. 144— Starting point— Auotlou'parchaser. 

F ormal delivery to auction‘purehaser—No 
Jresh starting point of limitation. 

Where upon an execution sale possession has 
%eon delivered in aocoidanoe with the provisions of 
law, that is. in accordance with S. 318 or 819 
of the old Code as the case may be, having regard 
io the nature of the property, or under 0. 31, R 95 
or R. 96, the auotlon-purohaser gets a fresh start 
tor the computation of limitation. But where such 
poBsession has not been delivered, the mere faot of 
formal delivery of possession does not save 
limitation. (Banerji, Safique and Lindsay, JJ.). 
•Jang Bahadur Singe o. hanwant Singh. 

63 I.O. 212=43 All. 820=19 A.L.J. 469= 

A.I.R. 1921 All. 9 (F.S.). 
r-Art. 144— Starting point— Conditional trans- 
fer. 

“T— Where plaintld who was under a sentence of 
Iraneportation for life, gifted property to another 
on condition that if he returned from Port Blair 
lihe donee was to return it and where the donee 
8 old the property mote than 12 years before his 
iFetom. 

Held, that for a suit by plaintiff against vendee, 
l^iftatlon began only on return from Port Blair. 
wiehnaii 4M Verikataeubha Bao, JJ.). VsnYKATA* 
AUf A AIYAB 0. AIYASAHI AITAB. 69 I.G. 673= 

i92all.W.ir.687=161I.L.W.882* 

PM If Had; 87= 
.fiti.tU ^ 43M.L.J.840. 


LIHITATIOIf AGT (1908). Art. 144— Starting 
point— Revenue sale. 

—Art. 144 — Starting point — Death of last 
owner. 

On thd death of a Uahomedan, each of hia 

heirs becomes entitled to claim bis or her share 
at once and limitation begins to run against eaoh 
under Art. 144, Limitation Aot. A. I. R. 1998 Lah, 
519, Foil.; A. I. R. 1922 All. 483 and A. I. R. 1924 
All. 920. Ref. {Addison, J.). ADDAH JAWAI v. 
Md. Bakhsh. 160 1. 0. 149= 

A. I. R. 1927 Lah. 790. 

— Art. 144— Starting point— Fresh canse of ac- 
tion. 

— Formal possession of property in previous 

suit duly given — Fresh denial of his title to that 
property gives him a fresh cause of action to 
establish such right- [JaiLal, J.). PlARA Ram n, 
SOHAWA. 109 I.G. 661= A.I.R. 1928 Lah. 9i0. 

—Art. 144 — Starting point — Landlord and 
tenant. 

^Tenant holding possession after expiry of 

term— Tenant’s possession beoomes adverse from 
the date oa which term expires and limitation be- 
gins from that date, in the absenoe of proof of fresh 
tenancy. 22 Bom. B93 and 24 Bom. 504, FoU. 
{Marten, C. J, and Percival, J.). 8. S. PATID V. 
PATH VALAD SAYDO MUSALMAN. 

98 I. 0. 911=23 Bom. L. R. 1367. 

Suit for ejectment — Defendants claiming 

title, and denying liability to ejectment — Adverse 
possession begins to run from that date. (Scoff- 
Smith, J.). FAZAL V. MIHAN KHAN. 

64 I.O. 352=18 R.L.R. 1922= 
A.I.R. 1922 Lah. 70. 
—Possession taken during a lease cannot be 
adverse as against the lessor until the termination 
of the lease, the lessor being unable to sue for pos- 
Bcssiou while the lease is still ourront. 4 Oal. 327 
and 27 All. 395. Foil.; (1912) M. W. N. 669, List, 
{Chevis, /.), GiBDHARI LACi O. MT. TJMDAJAN. 

63 I.G. 717=3 L.L.J. 218= A.I.R. 1921 Lah. 17. 

—Art. 144— Starting point— Physloai dUpoisea- 
slon. 

Mere paper dispossession does not amount to 
dispossession within the meaning of Art. 144 ot 
Art. 142— The fermtntts a quo is the actual physical 
disposseesiou. {Shadi Lai, C. J. and Le Bos- 
signol, J,). Manna Lad o. Hamid Adi. 

79 LG. 39= A.I.R. 1928 Lah. 83. 

—Art. 144— Starting point— Quarries. 

Where defendants worked quarries without 
objection, the period of adverse poBsessioa is not to 
be counted from the time when different sorts ot 
earth were found, at different depths, but from the 
time they began to make quarries. A. I. R. 1926 
P.O. 48. Foil. (B. B. Qhose and G, N. Boy, //.), 
rajbswar Prasad v. Bhupbndba nabayan. 

106 I.O. 117=65 Oal. 36=48 O.L.J. 307= 
32 O.W.N. 16= A.I.R. 1927 Gal. 966^ 

—Art. 144 -Starting point— Revenne sale. 

■■ 'Bengal Revenue Sole Law (Act XI of 1859)—* 
Adverse possession against purchaser commonosa 
from sale. 

In a sale held under Aot XI of 1859 what is sold 
is not the interest of the defaulting owner whioh 
la determined on the failure to pay the Qovezn-^ 
ment assessment bat the interest ot tiie Grown suV 
jeot to the payment of the Gtoveroment assessment 
and therefore the period ot limitation tor advet^ 
possession against the p^reheser at snoh v salsS 
only oommeneeB th ran ftom the date «t theWtt 
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limitation act (1908), Art lU — Starting 

point— Symbolloal poiaesilon^ 

20 C.L.J. 663 (P.C.) and 15 C.L.J. 436, Bef. 
{Mookerjeeand Buckland, JJ.), SECT. OF State 
V. Wajed ali Khan. 65 I.C. 868= 

34 C.L.J. 141=A.I.R. 1921 Cal. 687. 

^Art. 144— Starting point— Symbolical poBiCB- 

Blon. 

■ Symbolic possession in execuiion of decree — 

It has same effect as actual possession against judg- 
ment-debtor and mortgagee pendente lite— Lis pen- 
dens. 

Where in execution of a decree on a mortgage 
symbolic poesession is delivered of Immovable pro- 
perty to the person entitled to possession thereof 
and such person brings a suit for recovery of actual 
possession ; the symbolio possession is deemed 
equivalent to actual possession as against the judg- 
ment-debtor or his representatives and the suit is 
brought in time if it is brought within twelve years 
from the date of the said symbolio possession. And 
further if during the pendency of suit on such 
mortgage another mortgage is executed by the 
mortgagor in favour of third persons they are 
bound by the decree in execution of which symbo- 
lic possession was delivered. They are affected by 
the doctrine of Its pendens and the symbolio pos- 
session as against them would be equivalent to 
actual possession and in this respect their posses- 
sion is not different 'from that of the judgment- 
debtor of that mortgage decree. {Jack and Mitter, 
JI.). HARASIT GOLDER V. JALADHAR BiSWAS. 

121 I.C. 407=56 Cal. 1130 = 
33C.V.N. 963SA.I.R. 1930 Cal. 15 

— — Delivery of formal possession gives fresh 

starting point. {Daniels and King. JJ.). Batjnath 
n. 8 bi Bhagwan. 96 I.C. 591= 

A.I.R. 1926 All. 691. 
— ■ —When amounts to actual possession. 

In a suit for possession when the plaintiff has 
been given symbolical possession in execution of 
a decree If the d efendant is bound by the decree, 
the Symbolical possession delivered against him 
amounts to eviotion. If the defendant is not 
bound by the decree he is to show that bis right by 
adverse possession has been perfected as against 
the plaintiff under Art. 144 of the Limitation Act. 
In either case, the plaintiff is entitled to base his 
cause of action from the date of the delivery of 
Bymboliosl possession to him. A.I.R. 1922 Cal. 
176and5CaJ. 584 (P.O.), Rel. on. {Suhrawardy 
and Page, JJ.). Jogbndra Kbtshna v. Joy Shib 
CHAUDBRY. 96 I.C. 481 = A.I.R. 1926 Cal. 1172. 

- " B yrnbolioal possession will give fresh starting 
point — Possession. (Byves and Ookul Prasad, JJ.). 
Ram Lalan Singh v. harakh Nabatn. 

73 I.C. 920=20 A. L.J. 64l = A.I.R. 1922 All. 463. 

One R left a widow P and two daughters J 

and K. P made a gift of the estate of Rto K. J 
sued for her half share and got formal possession, 
tl's legal representatives brought a suit for poesos- 
Blon. 

Held, that limitation began against her from the 
date of her taking formal possession. {Mears. C.J. 
and Banerji, /.). Mt. Purna Kuar v. MANGAT 
Rai, 70 I.C. 488= A.I.R. 1922 All. 56. 

" -Symbolical possession — Gives a fresh cause of 
action for possession. 

Symbolical possession is as effective as actual 
possession against the judgment-debtors; and if 
the judgment-debtors continued In possession 
even after symbolical possession Is delivered to 
the auction-purchaser, their possession becomes 
adverse against such purobasei from that very 


LIMITATION ACT (1908), Art. 144 - Suit 


The purchaser therefore has a fresh cause of action 
for instituting the suit lot possession against the 
judgment-debtor; and such a suit would not be 
one governed by Art. 138, which evidently refers to- 
a case where the purchaser has not obtained deli- 
very of possession, but Art. 144 would apply, and- 
in suoh a case the period during which an applica- 
tion to set aside sale continued cannot be excluded 
35 Cal. 209; 25C.W.N. 376 and 12 M.I.A. 244 (P.C.),. 
Dist. {Chatlerjee and Panton, JJ.). BrojendbA 
Kumar Rot Choodhri u, Ashutosh Roy. 

70 I.C. 420= 26 C.W.N. 364= A. I. R. 1921 Cal. 385. 

— Apt. 144— Starting point- TpespaBi. 

Planting of trees on land belonging to- 

another is an act of active trespass, and the owner 
of the land can sue for removal of the trees so plant- 
ed and for recovery of possession of the land at- 
any time within twelve years. 10 All. 634, IHaf. 
{Banerji, Ag. C. J. and Piggott, J.). MAHOMED- 
Shafi V. Bindesri Saran Singh. 79 I.C. 266= 

46 All. 92= A.I.R. 1924 All. 443. 


—Art. 144— Starting point— Watan lands. 

The possession by a vendee of watan landa 
becomes adverse from the date of the death of the 
alienor and a suit to set It aside be barred if 
not brought within twelve years from that date by 
the next wataudar or subsequent watandars claim- 
ing under the previous holder. 9 Bom. 198 (F.B.)* 
Foil . ; 80 I. A. 255, Dist. {Patkar and Shingne, JJ.), 
TUEA V. GANU. 32 Bom.L.R. 1898- 

—Art. 144— Suit on title. 


Plaintiff's title declared— Suit for possession- 

toithin 12 years of such declaration is not barred. 

S in 1908 sued E for possession and mesne pro- 
fits of lands in the suit which were always subject 
of submergence. Possession and mesne profits were- 
refufed, K having been held not to be in possession, 
but S's title was declared. Subsequently S brought- 
a suit against K, in 1917 for possession of the same 


ot. 

HeW, it was unnecessary for S to prove actual' 
jssession in the sense ot occupation after the sub- 
ergence as his possession in law continued untiF 
D was dispossessed nor was evidence neoes- 
kty to show that K had taken possession be- 
reen 1908, the date of the earlier suit, and 1917^ 
le date of the present suit, as it was expressly 
Imitted in the written statement that K was in 
) 98 esslon in June, 1917, when the present suit was 
led. S having established his title in the previous 
Jit and not being barred by limitation was en- 
tied to a decree. {Sir John fVallis.) SATISH 
HANDBA t>. BIBENDBA NATH RO^ 

118 I. 0. 239=33 C. W. N. 1016= 
56 I. A. 309=31 Bom. L. R. 1376- 
30 M. L. W. 840=1929 M. W. N- 905= 
A. I. R. 1929 R-C. 225=97 H.L.J. 602 (P.C.). 

Article 144 applies. 


?he article applicable to a suit in which tho 
intiff sues lot possession of immovable property 
the basis of his title is Art. 144 and if In f«oh a. 
t the plaintiff proves his title, he is entitled to. 
eoree, unless the defendant succeeds in esta- 
shlng his adverse possession for a period of more 
.n 12 years. A.I.R. 1928 All. 412 : A.I R. 1928 
3. 146. Disc, and Dist. ; A. I. R. 1916 
All. 669 ; A.I.R. 1925 All. 454, 
i Igbal Ahmad. JJ.). ^^NHAIYA LaLo. GiBWAB. 

119 I. 0. 6=1929 
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LIHITATION ACT (190B). Art. Ill — Suit on 

title. 

•.—Tenant of grove dying without heir — CoBtom 
that in Buch a case grove passes to landlord— 
Lanllord hiinging declaratory suit. 

Eeld, that this was not a suit to which Art. 142, 
Iiim. Act, applies hot that the artiole more 
strictly applicable was Art. 144. The essential 
dlfierenoe between these two articles is that in the 
first case the owner bases his claim from the 
date of bis disposeession, end in the second he 
bases his claim on his title without regard to his 
possession or dispossession, and time begins to mn 
from the date that the defendant's possession 
becomes adverse to the plaintifi. {Pullan, J.). 
PAKiB Bakbbh Singh t>. Pbag Singh. 

108 I.0. 109=6 O.W.N. 121=A.I.R. 1928 Ondh 246. 

^ Plaintiff's tiiJ$ proved — No dispossession 
alleged or proved — Article 144 applies. I 

The plaintiff proved that he had acquired the 
lands in a certain year. Subsequently the plain- 
tiff’s name disappeared from the settlement record 
and the defendant's nsxne ecntlnued from the last 
settlement. The plaintiff did not plead dieposses* 
aion. It was not found that he was aotnally dis* 
possessed on a certain date. 

Held, that the plaintiff having proved that he 
got the lands in suit in a certain year, that fact 
should be taken as the basis of deoision, and that 
Art. 144 would apply and the Court should con* 
sider whether the defendants had completed a title 
in themselves by being in adverse possession for 
twelve years. 99 Mad. 617 and 41 All. 669. Foil. 
{Byvesand Sfukerji, JJ.). Alit Hammad v. Ghub* 
PATTBE BlNGH. 86 I.C. 578=17 All- 389= 

23 AL.J. 241= 6 L.R.A. OW. 184= 

A.I.R. 1929 All. 454. 

—Aft. 14A-Tacking. 

» Independent trespassers-^Taehing not alloiced. 

In a case where Art. 144 applies It is not open to 
the second independent trespasser, in order to prove 
his adverse title by possession, to taok on the period 
during which the previous independent trespasser 
was in adverse possession. 163 P. W, R. 1918; 
A.I.R. 1921 Bom. 48; 49 1.0. 761; S3 All, 224 and 
A.T.R. 1921 All. 889. Foil. (Arfdison, J.). ABDUL 
QBANI P. BBAGAT ram. SI P.L R 669 = 

A.I.R. 1930 Lab. 809. 

^ Suit by auctiou'purobaser against trespasser 
— ArUole 188 does not apply — Artiole 144 applies 
and independent trespassers cannot tack on their 
possessions — Delivery of possession will interrupt 
adverse possession. (Bicliardson and Svhraverdy, 
//.). Janakinath'Safa V. Baikuntha Nath 
OBOLLAE. 70 I.G. 602=27 O.W.R. 299= 

36 O.L.J. 140= A.I.R. 1922 Gal. 176. 
— ■ Person claiming through trespasser can tack 
on trespasser’s Averse possession. 

A person who is in possession of land without 
title has, while he oontinues in possession and 
before the statutory period has elapsed, a tians* 
mlBslble and inheritable interest in the property, 
but that interest is liable at any moment to bo 
flefeated hy the entry of the rightful owner ; and 
if Buoh person is succeeded in possession by one 
olaimiog through him who bolds till the expira* 
'tlon of the statutory period, such a suooes- 
■or has then as good a right to the poBsession 
as If he himself had oooupied for the whole period, 
is A.Ti.;. 424. Bef. {Meats, O.J. and Kanhaiya Lai, 

//.)*' Mr. Bam piabi n. budb Sen. 

ti Il0^M6=i3 ill. 16i=i.I.B. 1921 All. 389. 
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LIMITATIOH ACT (1908), Art. 1«— 
laneoQB. 

—Art. 144— HiseellaaeonB. 

■ The mortgagee by a mortgagor does ^ 

running of time against him or any j 

through him. (C. C. Ohose and Suhrawardy,J^ .h 
Bgbendba Nath v. Babisal Loan Ca, ltd. 

eo a«=3«o.w.“.“9= 

A.I.R. 1930 Cal. 318. 

Suit for title to iree^Plaintifs poss^^ 

ioithin 12 years of suif and entry in Becord'Oy atg 
— Previous suit for same trees decided in ptatntyya 
favour — It ia not necessary that map in previous «« 
should he relayed on the map in subsegUifnt suit. 

Plaintiff brought a suit for declaration of hU^ 
title to grow lao on certain treee. Previous to tni9- 
suit there was a dispute with regard to same trees- 
and against the same defendants when the claim 
of the plaintiff was denied. In the present suit* 
the entries in Record -of* Rights and other docu- 
mentary evidence was in plaintiff’s favour, 
and the plaintiff was proved to he in pos- 
session within 12 years of suit. But the copun 8»- 
eioner appointed to prepare map of disputed j^gio- 
could not correctly relay the map of the previoua- 

suit upon the map prepared by him. 

Held, that "provided the map was correct the- 
plaintiff’s title was established and it was no 
necessary that it should be practicable to 
it. {Kulwant Sahay, J.), Dhabam SiNGH «, SONA- 

bam. A.I.R.1929Pft*-88^‘ 

PoMAssion— F’rt/ure of property and 

for direct possession to be considered. 

In considering the question of possession the 
Court will have to consider the nature of th^ 
property. How far the property is oapable or 
being possessed directly will have to be 
dered. H for Instance, the property is a land 
covered all over with wood, water, etc., evenir 
the man in poBsesaion proved that he has been In 
possession in a clearer manner than the man witt' 
the title the adverse possessor may not succeed. 
44 Mad. 893 (P.O ), Poll. {Ryves and 4fuk«r;»» /J,)... 
ALl HAMMAD V. GHORPATTAB SINQH. 

85 I.C. 578*47 All. 389=23 A-I'-J- 
6 L.R.A. OiY. 184=A.1.R. 1925 All. 454. 

— gale of groves— Subsequent telinquishmenr- 
to landlord by vendor — Landlord's suit against* 
vendees — Artiole 144 and not 142 applies— Time • 
runs from relinquishment. 

The reason for this is that the landlord, on- 
relinquishment by the grove-holder claims in his- 
own right to re-enter and not under a derivative 
title through the grove-holder. The sale by the 
grove-holder can be treated by the landlord as 
abandonment, in which case time will run from 
the sale. But the landlord is not oompelled to 
treat it as abondonment by the grove- holder. 
(ITaetr Easan, A.J.C.) MAHABIR PBABAD t>. 
Ram KUMAB. 84 I.G. 237 =27 0.0. 301» 

A.I.R. 1925 Oduh 307. 

SxeoutloD sale pending suit for declaration 

as to property being subleot to trust — Subsequeut 
deolarstion does not afieot adverse possession of' 
auotion-purohaser under the execution sale. (Lord:* 
BuAkmasler.) A. B. 8. SUBBAlTA FANDABAU 

Mohamad Mustafa Maraoayab. 74 1.0. 492=: 
16 H.L.V. 903=40 O.L.J. 30=21 A.L.J. 730= 
28 O W.K. 498=00 1.A. 298=26 Bom.L.R. 1278=- 
48 Mad. 781=33 X.L.T. 288=2 Rat. L.R. 10|= 
V. ' 1921 M.W.H. 68=1 L.R.P.0. 180» 
' A. 1. R. 1928 F. 0. 178=66 H.L.J. 886 
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LIMITJITION act (1908), Art. 145 — Alleoation 
by pawnee. 

— Art. 14S— Alienation by pawnee. 

— j — Suit fo recover damages by pledgor, for pled, 
gee's unauthorised conclusion of pledged article is 
either governed by Art. 145 or Art. 115— Article 36 
has no application. 

A suit brought by the pledgor for wrongful con- 
version by the pledgee of pledged article within 
three years from the date of the alleged sale 
amounting to conversion, is well within time 
whether the suit he regarded as one for ledemptioo 
governed by Art. 145 or as one for damages for 
breach of contract governed by Art. 115. Article 36 
has no ap^ication to such a suit. 19 Cal. 322 
T {Coutts-Trotter, C.J. and Pandalai, 

J >). RAMASWAMY CHETTY II. Palantappa Chet- 
TIAB. 122 1.c. 87=30 M. L W. 898 = 

A.I.R. 1930 Mad. 364. 

— Art. 145 — Deposit and loan. 

Deposit of jewellery — Article 145 applies. 

deposited his jewellery with his friend B at 
the time of B's marriige to be nsed by him for the 
■purpose of the wedding on condition that it would 
be returned whenever A asked for it, 

Held, that the trans<ietion was deposit and not a 
loan and the mere fact that B was allowed to use 
the jewellery did not take the transaction out of 
the oategory of deposit as that expression is used 
in Art. 145. {Broadway and Currie, JJ.). GUR* 
BAKSH Singh v. Kharaiti Ram. 

A.I.R. 1930 Lah. 913. 

• Article does not apply to loan. 

The word “deposit” does not oovet a transac- 
tion of the nature of a loan. 

Where A lent some ornaments to B used hy the 
latter in a religious procession, 

Held, that the transaction was a loan and 
not a deposit and Art. 145 did not apply. 37 Mad. 
175 and A.I.R. 1923 Mad. 578, Bef. {Pullan and 
Srivastava, JJ.). Chatubgun v. Shahzady. 

A. I. R. 1930 Ondh 395. 

—Art. 145— Refasal to return by pawnee. 

When goods are deposited, the article appli* 

-cable is Art. 145 ; and the mere faot that the de- 
positor demands the thing and the depositee refuses 
to return the same does not make Article 49 appli* 
-cable to the case. Art. 145 is not governed bv 
Art. 49. 26 Bom. 490 ; 83 Mad. 56, Foil.-, 31 Cal. 519 
and A.I.R. 1923 Mad. 578, Rel- on. {Das and 
Doyle, JJ.). Ma Shwe On v. MA Saw. 

116 I.O. 468=6 Rang. 547 = 
A.I.R. 1928 Rang. 309. 

“Suit to recover deposit refused to be delivered 

on demand— Article 345 applies. 

All actions for the recovery of a deposit of mov- 
able property are oomprlsed within Art. 145 and no 
exception is made as regards deposits where de* 
mand and refusal make the oontinuanoe of posses- 
sion unlawful Further a deposit Is one of the 
species of bailments, and bailments are of two 
kinds voluntary and involuntary. Where the de- 
pository dies and the deposit passes into the hands 
of his widow or son the latter becomes an involun- 
tary bailee and a suit to recover the deposit from 
such involuntary bailee is governed by Art. 145. 
The faot of the possession by the depository after 
-demand being wrongful does not make Art, 49 
applicable. 83 Mad. 66, Ret. on. {0. C. Ohose, J.). 

Promotho nathu. Pbodymno Kumar. 

69 I.O. 900=26 O.W.N. 772= 
1. 1. R. 19210*1.416. 


LIMITATION ACT (1908), Art. 148-i— Street 
encroached upon. 

— Art. 145— Scope. 

■ - — Article 145 covers a case of deposit mote than 

the dgposifum of Roman Law. {Schwabe, C.J, and 
Wallace, J.), Kishtappa v. Lakshmi Aumal. 

72 I.C. 842=17 M.L.W. 467= 
32 M.L.T. 217 = 1923 M.W.N. 284= 
A.I.R. 1923 Had. 578 = 44 H.L.J. 431. 
— Art. 145 — Sait against person in possession. 

Article 145 and not Art. 48 governs a suit for 

the recovery of jewels deposited with the deceased 
son of the defendant and alleged to be with the 
defendant after the son’s death. (Devadoss, J*.). 
Krishnaswami AIYANGAR V. V. 8. Gopala- 
CHARIAB. 84 I.C. 1026=20 M.L.W. 738= 

1925 M.W N. 143 = A.I.R. 1923 Mad. 185. 
— Art. 145— Suit for price of article. 

Suit for recovery of gold deposited or ifs value 

— Article applies even though property is not recover- 
ed in species. 

The plaintiff sued for refund of certain gold and 
silver kept in the custody of the defendant or in 
lieu of the price thereof. Hia case was that be 
handed over two tolas of gold and some silver 
ornaments to the defendant for making some orna- 
ments but the defendant never made the ornaments 
and refused to return the gold and silver. The 
defendant pleaded limitation. 

Held, that Art. 145 applied and the suit was not 
barred as Art. 145 merely applies even when pro- 
perty is not recovered in species, 

Held farther, that the mere fact of possession by 
the depository after demand becoming wrongful 
does not take the case out of Art. 145. 7 C.W.N. 
476; 23 C.L.J. 145 and A.I.R. 1921 Cal. 416. Foil. 
{Duval, J.). AJNE8WAB KARMABKAR V. KAILASH 
CHANDRA. 107 I.C. 473= A.I.R. 1929 Cal. 143. 
—Art. 149-Sapratdap of property attached. 
When the Court orders a supratdar to deli- 
ver the property attached to the objector holdmg 
that it belonged to the objector, the supratdar 
becomes depository for the objector on the date of 
the order and Art. 145 governs the suit by the 
obje>tor. {Hanifax,A.J.C.). CHANDA 

t). DULICHAND. 75 I 

A. I. R. 1924 Nag. 12. 


—Art. 146-A -Interpretation. 

“ Road ” used in Art. li 5 -A—Ueanxngof. 

The expression “road” or “highway” has been 
considered in many oases in England and it seems 
that the interpretation put there, is not confined 
to the portion actually used by the public but it 
extends also to side lands. A too narrow meaning 

cannot be put on the expression public street or 

“road” in Art. 146-A. as it is intended to safe- 
guard the interest of public bodies which 
Ixpsotea to be ee vigilant over their rights as 
private individuals. "Rosd" in that 
dudes the portion which is nssd 

for the purposes ol the road. Rex 
fl832l 3 B. & A. 631 and Turner v. 

WOT Board, (1870) 9 Eq. Oas. ;418, 

and Oreeory. JJ.). S. MOKHEBJBB ». HABOa TAB 

MAHOMBD * CO.^ ^ 396=1.1.8. 1998 Cal. 488. 

Municipality’s rights barred. of 

The ^Intia who encroached upon a 
a nublio street by building upon It. was oalied 
up^n bV the defendant Muniolpality to remova 
the obrtuotiou. after 30 years under S. 132 
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LIMITATIOM ACT (1908). Art. 147 — EngUeh 
mortgage. 

of t^e Bomba 7 Distilot Municipal Act. In the suit 
by the plaintifi to restrain the Municipality from 
removing the obstruction, 

Seld, that the defendant Municipality could 
take no action under S, 132 of the Act after 30 
years to remove the encroachment, it having been 
barred from filing a suit (or the possession of the 
site encroached upon, the site was no longer a part 
of the public street but belonged to the plaintiff 
Tayabcilli v. Dohad Munici^aliiyy 22 Bom. L.R. 951, 
Foil, (ifacleod, C.J. and Shah, J.). ABAJI Raqho 
Mhalas V. Municipality op Jalgaon. 

64 l.C. 202=46 Bom. 335= 
28 Bom. L. R. 1028=A.1.R. 1922 Bom. 111. 

—Art. 147— English mortgage. 

The period of limitation for a suit for fore- 

closure or sale, or for the redemption of an English 
mortgage is 60 years under Arts. 147 and 148 
respectively. (Kumaraswami Sastri, J.). CAMP- 
BELL V. ADDIKESAVALD NAYADU, 

82 I. 0. 399= 20 H. L. W. 133= 
A.I.R. 1924 Had. 736. 

—Art. 147— Scope. 

Article 147 is only applicable to a suit on an 

English mortgage, that is to say, a suit in which 
the plaintifi is entitled to claim either foreolosure 
01 sale. 30 Mad. 426 (P. C.), Foil. {Kanhaiya Lai 
and Ashworth, JJ.). Khan Sahai v. Maburmun. 

93 I.O. 100=A.1.B. 1926 All. 561. 
Article applies to English mortgages only 
as defined in Transfer of Property Act, S. 58. 
SO Mad. 426 (P.G.). Foil. (Walsh and Kanhaiya Lai, 
jj.). Sheobam Sinqh V. babd Singh. 

94 I.O. 849=48 All. 302= 
24 A.L.J. 20S=A.1.R. 1926 All. 493. 

—Art. 148— Aoknonledgment after limitation. 

' 'Period of Umitaiion not eztendtd by such ac- 
knowledgment. 

A mortgagor sued to redeem and recover posses* 
sion of plaint property alleged to have been mort- 
gaged by his ancestor in 1799. The mortgagor 
relying on an acknowledgment of 1865, brought 
the present suit on 12th August. 1924, 

Beld, that the mortgagor's right to sue for re- 
demption of the mortgage was barred on let Janu- 
ary, 1862, and the aoknowledgment dated 8th 
September, 1865, would not extend the period of 
limitation as the aoknowledgment ought to have 
been made in writing within 60 years from the date 
of the mortgage. The remedy and the right of the 
mortgagor having been extinguished, nothing con- 
tained in the subsequent Limitation Act would 
affect the operation of the previous enactments. 
(Paffcttr and Wild, JJ.). DHONDI SHIVAJI v. 
LAXAMAN MEASKUJT, 122 10.682 = 

31 Bom. L.R. 1287= A.I.R. 1930 Bom. 55. 

—Period of Zimi/afion nof extended by swh ac- 
knowledgment. 

In 1916 a suit was filed by plaintifi to redeem 
and recover possession of property said to have 
been mortgaged by a mortgage deed of June 8, 1761. 
^e plaintiffs relied upon an aoknowledgment said 
to have been made by the descendants of the mort- 
gagee in 1868 in order to save his right from the 
^lJ6f limitation, 

Held, that the aoknowledgment, assuming there 
was qite in 1858, having been given more than 
eixfy years aftex.tbe date of the mortgage did not 
SATe lii^ltation and the plalntifi’s suit was barred 

which applied to 
B7 (kU 1004, Jiel. on. (Ifaeleod, 0./. and 


LIHITATION ACT (1908), Art. 116 — Uahna- 
grove. 


Crump, J.). INDDRAI BHAUBAI DESAI v. SHIV- 
Lal Nabhubhai. 87 1.0. 699= 

27 Bom. L.R. 467= A.I.R, 1926 Bom. 839,. 

—Art. 148— Acknowledgment by co heir. 

— — ■An aoknowledgment made by one of the heirs 
of the mortgagee who have divided the mortgage 
property among themselves without the consent of 
the mortgagor is binding on him or bis heir so far - 
as regards the property in his possession though it - 
may not be binding on the co heirs of the mort- 
gagee. (Marten, C. J., Mirza and Broomfield, JJ,),. 
MOTILAL JADEV V. SAMAL BECRAB. 

32 Bom. L.R. 1096= A.I.R. 1930 Bom. 466 (F.B.). 
—Art. 148— Applicability. 

'■— '■A suit which is in essence one for declara> 
tion of title and recovery of possession is not- 
governed by Art. 148 but by Art. 144. iSuhrawardif 
and Mukerji, JJ.), KESHAB LAL GoSWAMY t>. 
BHOLANATH GANOAPADHYA. 94 1.0. 342= 

A.I.R, 1926 Cal. 910. 

Mortgagee not entitled to possession holding 

adversely—Time for redemption cannot be availedlof. 
Where the mortgage as such oonfezs upon the- 
mortgagee no right of possession over the mort- 
gaged land and the possession ever since its in-- 
oeption has been that of a full propietor, the plain- 
tifi cannot avail himself of the longer period of 
limitation provided for suits for redemption, for- 
that period applies only if the defendant has no- 
better title than that of a mortgagee. Lal 

C.J* andLeBossignol, J.). MunnALAL v. HA- 
MID Ali 79 1.0. 39 = A.I.R. 1925 Lah. 53. 


—Art. 14b— Aaotion-puronaBer of mortgagae’a. 
rights. 

Artiole 148 and nob Art. 144, governe a suit 

for redemption against an auotion-purohaser who 
purobases the right, title and the interest of the 
mortgagee under a mistake that the mortgagee 
was the full owner of the mortgaged property. 
(Baymond and Madgavkar, A. J.Cs.). Md. Moosa 

V. KAZI FATBHULLAH. 79 J.C. 466= 

19 S.L.R. 268=1. 1. R. 1928 Stad 167« 
—Apt. 148— Charge on property. 

Transfer of Property Act, 8. 96— Charge 

created by— Suit to recover property by paying 
oharge— Art. 144 and not 143 applies. (Erishnan 
and Odgers, JJ.). SiNNANAN CHETTY v. SlVA- 
GAMI Ammal. A.I.R. 1921 Had. 328= 

41 M. L. J. 501. 

—Art. 148— Fresh salt. 

——When under a compromise arrived at in a re- - 
demption suit the parties did not agree that plaln- 
tlfl’s right to redeem would be extinguished abso- 
lutely, he is not prevented from bringing a seoond* 
suit for redemption. The mortgagee is still a mort- 
gagee and does not become the absolute proprietor 
of the property. A.I.R. 1932 All. 377 and A.I.R. 
1926 Lah. 81, Re/. (Sulaiman and Daniels, JJ,)[ 
MOHAMALD BEGAU V. TOFAIL HaSAN 

92 1.0.260=48111. 17=23 A.L.J, 888= 

I * .Ap T uu ,v. i.I*R. 1926 All. 20. 
—Art. 146— Lekha-rankhi mortgage. 

Artiole 148 applies to mortgages of the lekha- 

mukhi variety and time begins to run from tha 
date of the mortgage. 1 Lah. 21, Foil. (Shadi Lal 
C.J. and Broadway, J,). Dittu MAL v Ilawi 
BARH8H. 101 l.C. 549=28 P L.R. 

9 L.L.J. 6a=R.I.R. 1927 Lab. 638. 
—Apt. 148— Mahua grove. 

,8toY6 ia not timb^ hut is immoT- 
mWo, pwpttty therefore U^is governed by 
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lilHITiTION &0T (1908), kvt. U8— Mortgage 
before act. 

Alt. 148 for the purposes of mortgage and a suit for 
• Tedemptioa. (Wazir Sasan, A. J. C.). CHANDI u. 
^Sat Nabaik. 81 I.C. 650- A. I. R. 1925 Oadh 108. 

—Art. 148>-Hortgag6 before act. 

Where at the time the mortgage was entered 

into, there was no law of limitation existing, the 
tight to redeem cannot be lost by lapse of time. 
(Ifarftneau and Zafar AH, JJ-), SHAHADAt u. 
GANE9H DAS. 78 I.O. 368= A. I. R. 1925 Lah. 105. 

—Art. 118— Recovery of poBsessloii of family 
property. 

/The cause of action for a Hindu to set aside 

an alienation of ancestral property by his father is 
a single cause of action and accrues under Art. 126, 
-when the alienee takes possession. Art. 148 does 
not apply. (Daniels and Dyle, A.tT.Cs.), ChOKHBY 
SINGH V. HARDEO SINGH. 61 I.C. 757 = 

21 0. C. 330=8 O.L.J. 667=A.I.R. 1921 Oadh 196. 

—Art. 148— Restrictions under Oudh Estates Act. 

Conditions necessary for taking advantage of 

8.6, Act I of m9, explained. ^ ^ , 

In order to take advantage of 8. 6, Lim. Aot u ot 
1869) the mortgage must have been executed on or 
after 13th February, 1814 and then too the 
advantage is available in two cases only namely, 
in mortgages which fixed no term within which the 

property comprised might be redeemed or mort- 

Jages which fixed the term within which the pro- 
perty comprised might be redeemed if snob term 
Ld not expired before 13th February, 1856. 
(Stuart, C. J. and Raza, /.). R^GHA |»NQH w. 
DEPUTY ^ ^ ^ ^ LO. 769- 

-Art. 118— Scope. 

Art 134 controls both Arts. 140 and 148. 

. (Lindsay and Kanhaiya Lai, J J .). NAUNIHAD 
flTTJ/TH « ALICE GEORGINA SKINNER. 

filNGH u. A.L j. 691 = 47 All. 803= 

A.I.R. 1923 All. 707. 

—Art. 118— Setting aside mortgage. 

— — iftnor setting aside alienation by guardian 

^ a’ fl^uit by a guondam minor to set aside an alien- 
ation of his property by his g^^dlanis governed 
bv Art 44 and if he oannot establish his right to 
pLleasion without first setting aside the alien- 
ation the suit for possession is also 

■ fctCnd no? by / and 

26 Bom. 937 (P.C.). RAM 

Til" 2«=li R 619. 

—Art. 148— Sub-mortgagee. 

As against a sub-mortgagee as such, the 


— Afl againsii » ouv -- 

rkiole of the Limitation Aot which applie® 

Pf idft and not Art. 134. (Duckworth and Godfrey, 
f) MaMYAtGyiu. Ma Ma NyaN. 84 J.G. 984= 

2 Rang. 561= A.I.R, 1928 Rang. 110. 

^Acknowledgment-Must point with certainty 

. 9 S • - 


if --t tt. of 1878 give, by th. sub 
Lortgageo to the mortgagao. the property ^ was 
asoribod as “the property mortgaged \o 7oa. 

Held, that the sub-mortgagee ® 

note cannot moan an ao^^owledgment of 

ability to be redeemed by the original ^ 

Ifacleod, C.J. and Coyajee. /.). BHAGW 
ANPAT'O. MADHAV SHANKAR. 70 LO. 906 

21 Bom. L.B. 713=16 Bom. 1000- 

A.I.R. 1932 Bom. 336^ 


LIMITATION ACT (1908), Art. 148 — Salt 
against redeeming mortgagor. 

—Art. 143— Salt against person In adverse pot' 
session. 

•Adverse possession — Is possible against ntorl- 
gagor even when mortgage is with possession. 

Where the laad was mortgaged with poisesslon 
to a certain person, and that person was ousted 
from possession by another who remained ia 
possession of the said land and dealt with it as hia 
own (or more than 12 years. 

Held, a suit for redemption brought by the 
mortgagor or his legal heirs, would nob fall under 
Art. 148, but would be governed by Art. 144 of the 
Llmitabion Act, and would fail if the person in 
possession succeeded in proving that his possession 
was adverse to the mortgagor foe mote than 12 
years prior to the suit. 18 Bom. 51, Foil. (Dalai, 
Waeir Hasan and Simpson, A.J.Cs.). JAI GOBIHD 
Singh v. abhaibaj Binqh. 77 I. C. 129= 

26 O.G. 308=10 O.L.J. 216 = A.I.R. 1924 Oadh 10. 

—Art. 148-Salt against redeeming co-mort- 

gagor. , . , 

•SuU by co-mortgagor to recover hts share from 
redeeming co^mortgagor— Article 144 applies and iiot 
Art. 148. 

A oo-mortgagor redeeming the whole mortgage 
does not beoome a mortgagee of a portion redeem- 
ed belonging to the other oo-owners, but becomes 
merely a oharge-holdot and therefore, a suit by 
one of the oo-owners to recover his share of the 
property on payment of hia share of the ohatge 
oannot be considered to be governed by Art. 148j in 
snob a oase Art. 144 must be applicable, 9 0.0. 91 
and 6 0. L.J.364. Foil.-, A. I. R. 1922 All. 410; 
14 All. 1 iP.B.); 38 All. 540; 40 All. 683. ifotfoU. 
View of the High Courts indicated. (Gokaran Nath 
Misra, J.). WAJI AHDDDIN ASBRAP 0. AHMAD 

ASHBAP. 194 I.O. 400—4 0. W.N. 713= 

ASHBAF. ^ 618= A.I.R. 1927 Oadh 317. 

A oo-mortgagor redeeming the whole moit- 

ease does nob beoome a mortgagee of the portion 

Redeemed belonging toother coowners- but be- 
oomes merely a ohatge-holdet, and Art, 148 of 
the Limitation Aot refers only to a suit against a 
mortgagee and has no application to a suit 
a charge-holder. (Case-law dtscusssd). 

J.). WAZIB «. GIBDHABI. ^ ^ ^ 

for possession by co-mortgagor is governed 

not by Art. U6 but by Art. Hi. . a .. ^^,4. 

Article 148 provides for sisuit against a mort- 
gagee to redeem ot to recover possession o* 
ble property mortgaged. But a suit by a 8 

»g»in8t » oo-mottgagor to Moovet 
^aro of the mortgaged property is not » ^ot <M 

Kr kZm 

Mortgage- Redemption by a oo-mortgagoc 

-Other oo-mo^rtgagors can sue to 7/^ 

in 60 years. (Lindsay ZanHaiya Lol. JJ^ 

SURAT SINGH V. 7922iu! 110. 

i-A ftnit against redeeming mortgagor. 

“ 

"i*;fdomTt?S’oo WM obtliued by all ^a 
r;ou*l“/romf of moSpZZra mablag 
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lIHlTiTlOH IGT (1908). Art. 148 — Suit 
against redeeming mortgagor. 

tiie pajment were recorded as mortgagee in re- 
Tenae records in respect of a portion of the mort- 
gaged property and in respect of the remaining as 
proprietors. Bepresentatlvee of the mortgagors 
not making the deposit sued for recovery of their 
ehares on proportionate payment within sixty years 
item the original mortgage. 

Beld, that the position of those mortgagors who 
4id not pay the mortgage-money remained that of 
mortgagors, while that of those who paid the share 
-of others became, of mortgagees and the sixty 
-years* rule was not out down by the mere fact that 
some of the mortgagors had effected a redemption. 
Tf he suit therefore, was not barred by limitation. 
14 All. 1 (P.B.), Rel. on. (Afuk^rji, J.). BHIAU 
LAI. V. MT. HUKDU KDAR. 113 I.C. 832 = 

A.I.R. 1929 All. 100. 

Co*mortgagor who redeems the whole mort* 

gage does not beoome a mortgagee of the shares of 
the co-owners, but merely has a charge on the 
property. 28 Bom. 500 and 55 I.C. 450, Foil, 
iifarlineau, J.). Nabain Das v. Babaj Din. 

92 I. C. 980=27 P. t. R. 65= 
A.I.R. 1926 Lah. 238. 


■*-Arfc. 148— SuU agalnit ananthorlsed redeemep. 

- — — Article does not apply -^Bedeemer’s possession 
•is adverse to mortgagor. 

Where two suits were brought by A, aootlon- 
purohaser from B, for redemption of two properties 
mortgaged by B and in the compromise that 
'followed. A agreed to pay in addition to half the 
moneys due on the two mortgages also half the 
amount due on a third mortgage made by B, and A 
-erentually got possession of all the three properties 
-and B sued to redeem the third property from A. 

3eld, that A did not get the rights and llabili- 
ilea of the mortgagee by having paid the amount 
«af he had no right of redemption bat that he had 
warped B’s rights and so had been In adverse 
poBseseion and so Art. 148 did not apply to the 
*0086 SO that A’s right was perfected on the lapse 
'Of the ordinary period of limitation, {ifulterji, 
/.}. BlJAI BAHADUB t). PABAUE8HWABI RAM. 

78 l.G. 10a6=A.I.R. 1926 All. 884. 
— Art. 148— Salt by Bubaequeat mortgagee. 

• —Puisne mortgagee getting deoree for sale 
|wIthont joining prior mortgagee— Subsequent suit 
*by him to redeem prior mortgagee is governed by 
Art. 148 and not by Limitation Act, Ait. 182. 
14 O.W.N. 489, Ezpl. and held rightly decided on 
Jitcte. Oase^law referred, (RanWn, O.J., C.G, Qhose, 
Bxichland. B.B. Ohose and ll^ukerji, JJ.). 8aya- 
.MALIfifULLAo. AZIZUDDIN MOLLA. 

119 I.C. 139=38 O.W.N. 1067= 
50 O.L.J. 152=A.I.R. 1929 Oal. 609 (P.B.). 

Where a prior mortgagee obtains a decree on 
’Ub mortgage without Impleading puisne mortgagee 
purohaaes the property In execution and enters 
into possession, a suit by puisne mortgagee who 
also putohases the property under his deoree, ob- 
tained without impleading prior mortgagee for re* 
•demption and possession against prior mortgagee 
1 b governed by Art. 182 and not Art, 146. 
14 O.W.N. 489, Foil.; A.I.R. 1928 All. 271, Dist. 
iNsto&ottld and Graham^ JJ.), Nll< Madoab 
Habapatba Joy gopal Mahanti. 

91 I.C. 719=A.I.R. 1929 Oal. 660. 

S uUfcr redemption of prior mortgage «s not 
■Vooemai ly Art, 182 but by Art. 148. 

The second moxtgagee’a right of redemption can* 
‘no2<be oohBldered to be a light to enf oroe payment 
•pf^hkoiiBy QhMged upon immovable property. The 


LIHITATIOH ACT (1908), Art. 148 — Uaufrut- 
tuary mortgage. 

second mortgagee In a suit for redemption does 
not seek to recover the money duo to him upon his 
second mortgagee and so Art. 132 does not apply, 
but under Art, 148 he has 60 years period. 

14 O.W.N. 429; A.I.R. 1925 Mad. 150 ; A.I.R. 1926 
Mad. 76,i*fof/oR.; 2L.L..T. 419; A.I.R. 1928 All. 
271 and 32 Cal. 891, Poll. (iTultiekand Kulioant 
Sahay, JJ.}. RAXIJHASl Kobe v. KASHINATH 
Bahai. 941. 0. 284=9 Pat. S13= 

1926 P.H.C.C. 310=7 P.L.T. 788= 

A.I.R. 1926 Pat. 337. 

—Art. 148— Term for redemption not fixed. 

Where there was no term fixed for redemp- 
tion in the mortgage of 1849 and if there was any 
such term fixed it had not expired before the 13th 
day of February, 1856. 

Meld, that the provisions of 3. 48, Oudh OourtB 
Act, 1925, were inapplicable and that the provisloai 
of Art. 146, Limitation Act, 1908, were applicable. 
(Wasir Basan and Ooharan Nath Uisra, JJ.)« 
SUBAJ BAESHA V. GANGA BAEBSHA. 105 I.C. 93= 

4 O.W.N. 882= A.I.R. 1927 Oudh 467. 

— Art. 148— Transferee from mortgagee. 

Artiole 134 applies only to bona fide pui- 

ohasers. and to other pnrohasers Art. 148 applies. 
A.I.R. 1924 Lah. 468, Foil. {Jai Lai, J.). ZAUAH 
ALI SHAH V, RUBA. 96 I.O. 886= 

A.I.R. 1926 Lah. 676. 

Suit to recover property from mortgagee's 

transferee— Artiole 184 applies and not Art. 148. 

44 Bom. 614, Not foil. 

Under Art. 134 the transferee without notice and 
the transferee with notice are on the same footing, 
47 Cal. 866 and A.I.R. 1922 Bom. 284, Foil. {Waeir 
Basan, Baea and Kendall, JJ,). Sbi Ram v, NAJI- 
BDLLAH. 97 I.Q. 874=1 Lnok. 483= 

3 0. W. N. 674= 29 0. 0. 393= 
A.I.R. 1926 Oudh 547 (F.B.). 
—Artiole 134 does not apply to a suit by a 
mortgagor to recover possession of the mortgaged 
property from an alienee of the mortgagee who has 
taken with notice of the mortgage, Bach a suit 
is governed by Art. 148. A.I.R. 1925 Bom. 417, Bef, 
{Raymond, A.J.C.). StJLAlMAN H0SBIM o. US30. 

91 I.C. 87= 20 S.L.R. 877= 
A.I.R. 1926 Sind 145. 

’IrtiolelSl does not apply to a anitbya 

mortgagor to recover possession of the mortgaged 
property from an alienee of the mortgagee who had 
even oonstiaotive notice of the mort^gee. Snob a 
suit is governed by Art. 148 of the Act. 44 Bom. 614, 
Foil. [Maeleod, O.J. and Coyajee, J.), Vishyanatb 
Bhiya Raul o. tueabam Nithu. 89 I.C. 189= 
27 Bom. L.R. 661= A.I.R. 1929 Bom. 117. 
'■■Only bona fide transferee is protected undet 
Art. 184 otherwise Art. 148 applies. 9 Bom. 476. 
15 Bom. 683; 46 1,0. 976; 68 I.O. 734, NotfoU. {Shadi 
Lai, C. J. and Le Bossignol, J.). Wazib OBAND 
V. NATHU BAM. 80 I.O, 331=6 L.L.J. 181=. 

A.I.R. 1934 Lah. 468. 
— Mortgagee with possession, professing to 
transfer proprietary interest to transferee in good 
faith for valuable oonsideration— Transfer is not of 
mortgagee's interest so as to attract Art. 148. 
{Ueare, C. J. andRanhaiyaLal,J,). Mt. Ram 
P lABi V. BUOH Bbn. 61 I.O. 516=43 All. 164= 

A.I.R. 1931 All. 389. 
—Art. 148— Usutraotna^ mortgage. 

■' -Receipt of profits gives no fresh start to a sttR 
for redomp^n, 

Bfloeipt of profits by the usufruotnity mo(^ 
gagse does not entllle the mortgagor to the beneftb 
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lilUITATION ACT (1908), Art. 198 — Usnfroc* 
taary mortgage. 

of S. 20 as to give him a fresh start to bring a suit 
for redemption of a mortgagee which must be 
brought within sixty years. If that were not so 
there would never be any limitation in a suit for 
redemption of a usufructuary mortgage. 26 All. 
167, Foil. (Sulaivian, Ag. C. J. and Weir, J.). Mar 
KDNDAY U. MaHABIR PANDEY. 110 I.C. 560 (All.). 
■ A suit for redemption of a usufructuary 
mortgage is in substance a suit for possession of 
immovable property, but the period of limitation 
for such a suit is that provided for by Art. 148. 
{Igbal- Ahmad, J.). Maha MANOAL Rai v, KiSHUN 
Kandu. 100 I.C. 346=A.I.R. 1927 All. 311. 


■ - S uit for surplus profits— Art. 148 and not 
Art. applies. 

A suit for surplus profits is a part of the redemp 
tion suit and based on the same cause of action and 
ought to be tried in the redemption suit. An order 
by the Judge that it should be tried separately does 
not alter its nature nor that of the cause of aotion 
on which it is based, and limitation is governed by 
Art. 148, and not by Art. 105. (EalHfax A.J.C.). 
ZabiulDinu. Chunni.Lal. 103 I.C. 290= 

10 N.L.J. 142= A.I.R. 1927 Nag. 802. 

Sale with option to vendor to have property 

re-oonveyed on payment of prinoipal within a cer* 
tain, period Article applies and time for redemption 
runs from the date fixed for making the payment. 
{Walmsley and B. B- Ohose, JJ.). Mohini Mohan 
M iSBA V. Sbimati Sabat Sundari Debi. 

86 I.C. 353= A.I.R. 1925 Gal. 862. 

— Where a usufructuary mortgage provides 

that the mortgagor can redeem in p.ayment of the 
money after the mortgagee gets possession, time 
tuns under Art. 148 only after popsession is given 
to the mortgagee. {Cuming and Chakravarti, JJ .). 
Mahammbd Ismail v. Sharfathllah. 

90 I. 0. 763 (Gal.). 


Claim by the mortgagor for surplus profits 

received by usufructuary mortgagee, is part of a 
suit for redemption for which Art. 148 will apply. 
{Chatter jee and Newbould, JJ»)> Pbasdnna Ku* 
mar MANDAL V. Nilambab Mandal. 

64 I.C. 75=26 C.W.N. 123= A.I.R. 1922 Cal. 189. 
—Art. 148— Whether time Is of essence. 

English principle that in mortgages time is 

not of the essence does not apply in ^ , 

The doctrine of equity recognised by the English 
Courts that the time stipulated in a mortgage- deed 
is not of the essence of the contract has no appli- 
cation in India, in the absence of statutory law or 
any established practice to that effect and therefore 
on the breach of the condition of re-payment, the 
contract executes Itself, and the transaotiou is 
closed and becomes one of absolute sale without 
any further act of the parties or accountability 
between them. 1 Mad. 1 (P. G.),Foll. 

Even in Sind the Court would not permit the 

mortgagor to re-open the transaction entered into 

before the extension of the Transfer of 

Act to Sind and redeem the property if the time 

for payment was passed. 1 D. 301 J 
R 96 Ref. {Kennedy and Rupehand Bilaram, 

A J Cs \ RAM8INO JABALSINGH V. . 

A.J.^s.). 72S=A.I.R. 1927 Sind 48. 


lisp” flo Rallef Act, S. 9-Su.t “-a” ^ 

iBC. hT Governmont is Roveraed by 
ot, Art. 149 and not Art. 3. 

.J.C.). SECBETABT OF = 

A.I.B. 1928 sind 278, 


LIMITATION ACT (1908), Art. 151 — Transferee- 
from Ooirernment. 

—Art. 149— Suit against Government. 

Art, 144 does not apply to a suit for declara- 
tion against Government, that plaintiff has acqui- 
red ownership by prescription— Art. 149 applies. 
Consequently it must fail unless the plaintiff is 
able to show that he has been in adverse posses- 
sion for more than 60 years. {Le Rossignol and 
Martineau, JJ.). ABDUL Wahab t>. BECY. OF 
State. 96 I.C. 447=7 Lah. 210=8 L.L.J. 309= 

27 P.L.R. 749=A.I.R. 1926 Lah. 437. 

Possession for 60 years must be proved. 

A Jagirdar claimed to recover possession of cer- 
tain foreets from the Government on the ground- 
and they formed part of his Jagir. In support of 
his title he proved his possession from 1872 down 
to date (1914). 

Held that as the original title must be deemed 
to have been in the Crown, plaintiff's possession 
for 60 years under Art. 149 must bo proved to- 
extinguish the title of Government. 39 ^lad. 617 
(P.C.), Rel. on. {Phillips and Odgers, JJ.) SECY. 
OF STATE V. SREERAMAMURTHI. 22 M.L.W 546 = 

91 I.C. 179 = A.I.R. 1926 Mad. 125. 

Plaintiff in possession of land— Government 

showing that under general law it is owner — 
Plaintiff must prove better title or adverse posses- 
sion for 60 years — Case-law referred. {Macleod, C.J. 
and Fawcett, J.). VASTA PALWANT v. SEOY. op- 
State 61 I.C. 440=45 Bom. 789= 

23 Boro. L.R. 238= A.I.R. 1921 Boro. 177. 

-Art. 149-“ Suit “ what la. 

Bengal Resumption of Revenue Regulation- 

(11 of 1819) — Application under, is not a suit — 
Limitation Act, Art. 149 does not apply. {New- 
bould and Graham, JJ,). MAHABANNESSA BIBI V.. 
Secy, op State. 98 I.C. 334=53 Cal. 561 = 

A.I.R. 1926 Cal. 1064. 


—Art. 149 — Transferee from GoYerninent. 


The period for acquiring title is only 12 years,. 

not 60 as is against OovernTnent. 

Where a person has been in adverse possession- 
for 12 years of lands belonging to Government and 
the lands ate granted by Government to a third 
person, the grantee can successfully be met with 
a plea of adverse possession, although it would' 
have been open to Government to resume the 
lands. 60 years adverse posaespion not having been 
completed as against the Government. Whether 
12 years’ possession as against the grantee waa 
completed before the grant or afterwards is 
Immaterial. A. I. R. 1924 Mad. 783. Bis*, from; 
SO Mad. 245 and A.I.R. 1924 Cal. 394, Rel. on. 
nase-law discussed. {Phillips and Ramesam. JJ.). 
VENKATA SURYANABAYANA V. M. VENKU NAIDU. 

97 I.C. 253= A.I.R. 1926 Mad. 1155. 


Purchaser from Government— Adverse posses- 
sion against. 

Where a purchaser of land from Government 
sued to recover possession within sixty years or 
but more than 12 years from the commencement 
of adverse possession but within 12 years of 

^ Held, that the suit was barred. Article 144 
applied and there was only 12 years’ limitation. 
Under 8. 2 (8) the period tun. as against plaintiff s 
predecfissor-in-title. vie., the Government in this 
case, should be rcokoned against plaintiff. {Warns* 
Uy andBuckland,'JJ.). ANNADA Mohan Roj 
Ohowdhury V. Kina das. 8J LO- o’J 

28 C.W.N. 68*1.I.R. 1924 Cftl. 30K 
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LlMltiTION lOT (1908). Art. 151 — Appeal 
^trom original side. 

—Art. 151— Appeal from original aide. 

period of limitation for an appeal from 
a judgment of the original side nnder Cl. 13 of the 
Letters Patent is 20 days from the date of the 
indgment. (HeaW and Chari. JJ.). J. N. SURTY v. 
T8 . CHETTIAb Firm. 98 l.C. 417=4 Rang. 263= 

5 Bar. L.J. 187= A.I.R. 1927 Rang. 20. 
—Art. 151— Compating time. 

The right to file a requisition for drawing 
up a decree in the High Court on the original side 
1 b primarily plaintifi’s and where he has filed the 
reqaisltion within four days, the period required 
by the plaintifi for drawing up the decree should 
be ezoluded in favour of the defendant in oomput* 
ing the period of limitation for hie appeal against 
the decree, when he has been otherwise diligent. 
A.I.R. 1928 P.O. 103, Ref. (Rankin, O.J, and 
Mukerji, J.). Sambhu Hath «. Gopilal Seal. 

121 l.C. 307=36 Oal. 709=A.I.R. 1929 Cai. 734. 
—Art. 151— Interpretation. 

; 'Decree or order 'include and cover' judg^ 

ment ' as used in Letters Patent (Rang.), Cl. 13. 

The words “decree or order” as used in Art. 
151 are wide enough to cover a “judgment” In 
the sense in which that word is used in Letters 
Patent, Cl. 13 and therefore the period of Limi* 
tation for an appeal under Cl. 18 of the Letters 
Patent from a judgment of the High Court on its 
original side is 20 days from the date of the 
judgment. (Heald and Chari, JJ.). M. H. ABIPP 
V, PebumaL. 98 1.O. 689 = 5 Bar. L.J. 75= 

A.I.R. 1926 Rang. 143. 
—Art. 152— Starting point. 

Judgment not pronounced aooording to law, 
hat written and intimated to plaintiff's oonnsel — 
Limitation runs not from date of judgment but 
from date of receipt of Intimation by party's 
pleader. 27 P. R. 1919 and A. I. R. 1923 Pat. 129, 
.Poll. (Shadi Lai, C.J. ond Broadway. J.). SEWA 
Bam V. Massh. 100 l.C. 909=28 P. L. R. 132= 

A.I.R. 1927 Lah 839. 

JDafe of decree is date of judgment though 
t^ned later. 

The third oolnmn of Art. 152 of the sohedale to 
the Limitation Aot gives the date of the decree 
appealed from as the time from which the period 
he^nstoiun ln the case of an appeal under the 
0. P. Code to the Court of a Dietrlot Judge. The 
deoxee must be deemed to oome Into existence on 
the day the judgment is pronounoed. For a deoree 
Is a deoxee before it ie signed aoeordlng to Br. 7 to 
8. (Kolval, A.J.C.). Nabatan v. Ramdhlabi. 

< 66 I.G.7=A.1.R. 1922 Nag. 113. 

—Art. 151— Applioabillty. 

^ Petition lo Court to make a complaint under 
•Ss. 476*A and 476-.B— Appeal ayainst order on— 
Arltele 154 applies. 

V The scheme of the Ss. 476>A and 476*B Is that, 
U the Subordinate Court has neither made a oom* 
plaint under S. 476 nor rejected an application 
loz the making of a complaint then the Superior 
Court may take action and make a oomplaint. But 
vrhere the Subordinate Court has rejected the ap* 
plication for the making of suoh complaint, then 
.the prooedure, whioh is contemplated by the Code 
is by way of an appeal to the Superior Court. Ap* 
■PeaVJudge should oonsider whether the appeal Is 
.filed viUdo the time speoifled in Art. 164. (iSander- 
•, O.J. 


*on, O.J. and Panion, J*)* OBUNDBB KUMAji SEN 
||.l£ATOyRlYAPEBYA. ^ 80,1.0.529= 

L.J. i 

29 £ V. R. 1039=A.I.R. im 

D. D. VoL. m— 177 & 178 


LIHITATION ACT (1908). Art^ 156— Appeitl| 
under Ouardlans and Vaids Act. 

'An applioation to a higher Court under S. 195 


(6) of the Ct. P. Code though akin to an appeal and 
though treated as an appeal is not an appeal for 
the purposes of Limitation Aot and an applioation 
to the appellate Court cannot be tixoe-barred under 
the Limitation Aot. (Wilberforce, J.). FDNNA LAp 
V. JAMITU Mal. 60 l.C. 33=1 Lah. 602= 

22 Or. L. J. 177. 

—Art. 154— Extension of time. 

— . — The delay caused by the fact that an appel* 
lant's not knowing that a oomplaint under S. 476^ 
Cr. P. Code, has been filed till after the thirty 
days prescribed by Art. 154 have expired, oan be 
excused by the appellate Court under 5. 5. (Fawcett 
and Mirza, JJ.). DAGA DEVJI PAUL v. EwPIi- 
BOB. 108 l.C. 26=30 Bom.L.B. 76= 

29 Cr L. J. 315= 9 A. 1. Cr. R. 435= 

A.I.R. 1928 Bom. 64. 

—Art. 154— Starting point. 

“Limitation for an appeal under S. 476-B, 

Cr.P.Code, begins to run for the purposes of 
Art. 154, Limitation Aot from the date when the 
finding under 8. 476, Cr. P. Code, is completed or 
supplemented by an actual oomplaint. A.I.R. 1927 
Lah, 54. Foil. (Fatocelland Mirsa, JJ.). DAGA 
DEVji PATIL V. Empesob. 108 l.C. 26= 

30 Bom. L.R. 76=52 Bom. i64= 
29 Qr.L.J. 318=9 A.1.0r.R. 439= 
A.I.R. 1928 Bom. 6%. 
—Art. 155— Applioation for determining statua 
of oonuiot. 

An appeal to the High Court in the words of 

S. 449 read with S. 443 is governed by Art. 155 
which is not limited only to appeals to the High 
Goort from the Sessions Courts in the mofussil. or 
from other Courts from whioh appeals to the ^gh 
Court lie direot. 

An applioation presented after 60 days frpm date 
of conviction foe the determination of the status 6! 
the prisoner nnder 8. 449 read with 8. 443 is outi)f 
time. (C. C, Ohoze and Duval, JJ.). TOMAS'o. 
EmfBBOB. 96 I.O. 248=58 Oal. 746= 

27 Gr.L.J. 1304= A.I.R. 1926 Oal. 1203. 
—Art. 155— Leave to appeal to Privy CounoiL 
— —Cr. P. Code, S. 449 (1) (c>— Applioation for 
leave to appeal comes within Art, 155. (£iandsrion, 
C.iT. and Panton, J.). GALLAGHEB v. EmPEROB. 
101 1.G. 657=54 Cal. 52= 28 Or.L.J. 481= 

A.I.R. 1927 Oal. 307. 

—Art. 153— Order under S. 476-B, Or. P. Code. 

■ Cr. P. Code. S. 476*8— Appeal under, to 
High Court— Limitation Aot, Art. 155, applies, 
A.I.R. 1925 Oal. 1228. Appl. (Suhrawardy and 
Cammiads, //,)• BAJAKI KANT KATAL v. BISTOO 

MONIDASSI. 104 I.O. 456=46 O.L.J. 40= 

8 A. I. Or. R. 433= 28 Or. L.J. B40= 

A.1.E, 1927 Oal. 718. 

■ T he limitation for an appeal under 8. 476-B 

against an order refusing to file a oomplaint ondar 
8. 195 is the one provided by Art. 155 and not Art. 
166. (Bantels, J.). Bbeo PR.4SAD v. Sheo BANS 
Bai. 93 I.O. 851=24 A.L.J. 368= 

7L.R.A.0r. 80=A.1.R. 1926 AU. 211. 
—Art. 156— Appeals under Ouavdlana and Wnrdji 
Aot. 

Ouardians and Wards Act (VIII of 182Q 

S, il—Apptal under— Art. 166aj:if)iM«, 

Though it is trne that in an appeal filed under 
S. 47, Guardians aud Wards Act, th^ Aoiappeazs 
to be fillent both as regards the pmoi^data to ba 
iftUowsd ,ln lespeot of , appeals and ' ttm Beriod •# 

^.ijSttltatioiv fo^_^e Baipp.,stilj genexS 
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LIMITATION ACT (1908), Art. 186 — Appeal 
withoat copy of Judgment. 

provisions of the C. P. Code as regards 
procedure are applicable to cases under the 
Guardians and Wards Act, the procedure In 
respect of appeals under 8. 47, Guardians and 
Wards Act must be taken to be governed 
by the provisions of the C, P. Code, and the 
period of limitation in respect of the appeal 
under 8. 47. Guardians and Wards Aot, would 
therefore seem to be 90 days from the date of the 
order under appeal. 7 F.R. 1898 and 43 Mad. 51, 
Foil. {Bhide, J.). Mt. Pana BiBlv. Mahla. 

110 I. C. 374=A.I.R. 1928 Lab. 468. 

—Art. Ise-'Appeal without copy of judgment. 

‘Memo, without copy of judgment — Time is not 

saved. 

It being required by rules of Patna High Court 
that where several appellants appeal from the same 
Judgment, each memo, of appeal must be accom- 
panied by a copy of the judgment appealed from, 
the mere presentation of memo, of appeal does not 
save time though one of the memos, is accompanied 
by a copy of judgment and there Is a request that 
in other cases the copy of judgment be dispensed 
with. {Dawson-Miller. C.J. and Coults, J.). Rtjan 
Thakur t>. Charitar Thakur. 69 I. 0. 686= 

1 Pat. 670=4 P. L. T. 290 = A.I.R. 1922 Pat 580. 
—Art. 156— Starting point. 

Decree amended in material particular form* 

Ing subject-matter of appeal. Time for appeal runs 
from date of amendment. 32 Cal. 908, Bel. on. 
{Fatl AU and Chatterji, JJ.). Mt. Gopi Bibi v. 

Obanu Prasad Sinoh. 

117 I.C. 187= A. I. R. 1930 Pat. 142. 
Where a decree was signed the next day the 
judgment was pronounced, the time for filing an 
appeal runs from the day the judgment was pro- 
nounced. A.I.R. 1924 Nag. 271, Expl. {Hallifax, 
A J.O.). DINDAYAD V. ANOPI. 97 I. C. 307 = 

22 N. L. R. 80 = A.I.R. 1926 Nag. 349. 
—Art 158- Award filed before amendment. 

Amending Aot (XVIII of 1919— Objection 

to award filed before coming Into fotoe of Aot, but 
decided after— Amending Aot applies. {Tudball, 

J 'i 8HEO Prakash t). Sri ram Mahadeo. 

63 I.C. 399=19 A.L.J. 404= A.I.R. 1921 All. 63. 
—Art- 158— Decree before limitation. 

The Court has no power to pass a decree 

before the expiry of the 10 days allowed by 
Art 158 of the Limitation Aot, in the case of an 
awird. iOdgers. J.). T. L. RANQIAH ChbtTY u. 

T GOVINDASAMI CHETTY. 71 1.0.266— 

L.KiOwi^u 15M.L.W 160 = 45 Mad. 486= 

1921 M. W. N.793 = A. I. R. 1922 Mad. 179. 

-Where an award is filed without notice to 

the defendant and a decree is passed on the award 
before the expiry of the time allowed by Art. 158, 
Limitation Aot, for filing objeotioos. the proce- 
dure Is Illegal and the decree must be set ^Ide 
21 M.L.J. 444,^0^1. (S:anh^ya Lal.J.C^. MANI 
RAM V. ram A8RAY. 64 I.C. 90 = 24 O.C 234- 

8 O.L.J. 626= A.I.R. 1921 Oudh 148. 

—Art. 188— Extentlon of limitation. 

Court has power to extend the time allowed 

tinder Art. 158, Lim. Act, for supplying Court fee 
stamp on an application to sot aside an 
(Percival, J.C. and Bupchand Bxlaram, A.J.O.h 
ADAMALI V. ABDULAIil. 107 I. C. 223 

23 S.L.R.91= A.I.R. 1928 Sind 87. 

8ocUon B does not apply to applications 

under Art. 158. {Addison, 

BABU ram. 100 

28 P.L.R. 441 = A.I.R. 1927 Lah. 278. 


LIMITATION AOT (1908), Art. 163 — ExteniloB 
of timo. 

Objections to the award must be taken 


within ten days and this time oannot be extended 
by the Court. 18 O.W.N. 626, Poll. (Addison, /.), 
DEVI DITTA V. BABU RAM. 100 I.O. 985= 

8 Lah. 274=28 P. L. R. 441= 
A.I.R. 1927 Lah. 278. 

— Art. 158— Piling of award. 

— To say that no application could be said to 
have been made within the meaning of Art. 158 
until either a notice of motion had been given or a 
rule nisi had been obtained, Is taking too tech- 
nical a view of what is required by Sob. 2, R. 15. 
of C. P. Code. (Macleod, C. J. and Shah, J.), 
GOPALJI KALLIANJI V. CHHAQANLAL VlTHALJl. 

63 I.O. 929=45 Bom. 1071= 
23 Bom. L.R. 614= A I R. 1921 Bom. 419. 

—Art. 158— Insolvency proceedings. 

•Limitation Act, Arts. 158-183, are not inteu 


ded to apply to applications made under the 
Ineolvenoy Acts, because those Acts are intended 
to be complete Codes of the insolvency law, and to 
prescribe tbelr own periods of limitation. {3eald 
and Cunliffe, JJ.). JHAN BAHADUR SiNGH t>. 
BAILIFF OF THE DISTRICT COURT. 

104 I.C. 816 = 5 Rang.384=A.I.R. 1927 Rang. 263. 

—Art. 188— Notice. 

■ ** Parties ” — Meaning — Nofics given to plea- 

der— Sufficiency. 

“Patties” in Art. 168 of the Limitation Aot oannot 
be oonfined to parties personally bub Includes plea- 
ders and other persons specially authorised by the 
parties to take notice, 

Beli, that a notice given to a duly authorised 
pleader to file objections was sufficient. {Sen and 
Niamatullah, JJ ). GayaN Sinqh HAbbilas. 

1930 A L.J. 995 = A.I.R. 1930 All. 711. 
The direction to issue a notice is not equiva- 
lent either to the issue of the notice or of giving 
of the notice to the patties concerned. (Sen and 
Niamatullah, JJ.). Tashin Khan v. Basant. 
RAI. A.I.R. 1930 All. 477. 

-Whether the word “given” in Col. 3, Art. 168, 

Limitation Aot, is to be interpreted as actually 
received by the party for whom the notice was 
intended or is to be treated merely as the issue of 
the notice. (Sen and J/ianwfulfuh, //•)• TAHSIN 

Khan t». basant Rai. A.I.R. 1930 All. 477. 
—Art. 158— Starting point. 

.When arbitrator states special case, award 

is completed when Court expresses its opinion and 
period of limitation begins only thenoe. {Shah, 
Ag. C.J. and PawceU, J.). LAK8MAN BABUBAO 
SONUE V. ramaohandbaRajaram Sonur. 

84 1 0. 378=48 Bom. 663=26 Bom. L.R- 836= 

A.I.R. 1925 Bom. 23. 

—Art. 162— Insolvency proceedings. 

An application to a High Court for a review 

of a judgment passed by it In its insolvency juris- 
diction is not governed by Art. 162. {Ormistone, J .). 
In the matter of L. W. NasSE. 118 I.C. 615= 

7 Rang. 201= A.I.R. 1929 Rang. 229. 

—Art. 162— Scope. , 

^Bevlew of judgment in Art. 162 refers to 

review under C. P. Code, 0. 47. R. 1. {Ormtstone, 
J.). In the matter o/ L. W. NASSE. ^ 

’ 118 I.C. 618=7 Rang. 201= 

A. I. R. 1929 Rang. 229. 

—Art. 168— Extension of time. ^ o n 9 

^Whete In an application under O. 9, ». 

the Court granted an extension of time not knowa 

to law, 


t 
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iilMlTAIlOM lOT (1908). kit. 16i^Bard«nof i 
piooft 

that tbo order was Illegal and mast bo set 
•side In revision. {Panckridge, /.). Madhava 
. Ram Gaonbdra v. mt. Topoo Bubhani. 

3aO.L.J. 23. 

—Art. 164— Barden of proof. 

-gT parte decree— Applioation to set aside— 
harden of proof is on applioant to show want of 
knowledge withiu thirty days. 116 P. W. R. 1918; 

A. I. B. 1924 Lab. 603 and A. I. R. 1926 Lab. 379, 
Poll. A. 1. R. 1924 Lab. 233, Not foil, {Johnstone, 
/.). TOTA 0. BADBI PEESHAD. 

A.I.B. 1930 Lah. 192. 

. —In oase of an applioation to have an ex- 
parte decree set aside the onus is on the applicant 
veto prove that be beoame aware of the decree witb- 
■in 80 days before the application. (Zafar ^ii, J.). 
Bt. RAJO V. Ali. 107 I.C. 284 (Lah.). 

“Ex parie decree— Setting aside after 30 days 

— Onue is on defendant to show absence of know* 
ledge within limitation. The onus lies upon him 
more heavily when it is found that be was pet* 

■ feotly well aware of the progress of the snit. 

AOampbell, J.). PifiOJ Sbau v. Qabib Shah. 

93 1.0. 124-7 Lah. 161^8 L.L..J. 267* 
27P.L.R. S2isA.I.B. 1926 Lah. 379. 
—Art. 164—“ Decree “ what Is. 

' O.P. Code, 0. 21, R. SO (2) Order permitting 
.exeontion of decree against partner under 0. 21, 

B. 60 (2), is not deoree within meaning of Art. 161. 
{Bangnekar, J»). Kanji Sbiyji v. Vasanji Sbxvji 

•dt 00. 120 l.Q. 833^31 Bom. L.R. 993=: 

53 Bom. 839sA.l.R. 1B29 Bom. 886. 
—Art. 164— Dae serTiee. 

—^Substiluied service under 0, 6, B. 20, is due 
‘40rviee, 

If sabstitnted setvioe is effected under 0. 5, 
B. 20, G. F. Code, euoh aexvLoe is as efieotual as 
■41 it is made on the defendant personally and 
^nst be deemed to be due 'service within the 
■meaning of Art. 164, Limitation. A.I.B. 1927 
Had. 507 and A.I.B. 1927 Mad. 487. Poll. ; A.I.B. 
1928 Mad. 655, Biss, from. {Phillips and Hadhavan 
■iNair, //.). Shabiba Bb&by o. Abdul Salau. 
110 1.0. i90si928 M.W.H. 49^28 M.L.W. 618= 
61 Mad. 360= A.l.R. 1928 Had. 815= 

55 H.L.J. 665. 

S ubstituted service Is not due service within 

• Art. 164. A.I.R. 1927 Mad, 487, Biss, /torn : Mad. 
O.M.A, 348 of 1925. Disf. (SriniiKua Ayyangar, /.). 

^ITTA YBNKATAOHAIiAU V. SiVAPUBAU SOB* 

-DA77A. 108 I. 0. 8S9sA.l.R. 1926 Had, 655= 

54H.L.J. 448. 

-It is only when the summons was not duly 
served that Ignoranee of the deoree saves llmita- 
4ipn, as due service imports knowledge. 
A. I. B. 1926 Mad. 31, Not foil.; (Wallace and 
iJiadhavan Nair, JJ.). Bubbauania ATYAB v. 

* N. Bbishnaswahi NAIDU. 108 1. C. 763 (Had.). 

■ The word ‘'duly" in 0. 9, B. 18 and Art. 164 
**of the Limitation Aot, Is not equivalent to "pet* 
tonally," {Wallace, J,). Dobaibwaui AYYAB v. 
3ALABUNDABAM AYYAB, 102 l.Q. 243= 

^ 38 M. L. T. 875= A.I.R. 1027 Had< 507= 

^ 52HL.J.477. 

> Sttbififufsd service is due serviee, 

la the ease of substituted service effected under 
' wilpiavUions of 0. 6t B. 20, the summons is 
duly served" on the defendant within the zne^u* 
lug n Art. 164 even though It does not in fact oome 
’’•f&theAelaudanVs knowledge and time fotanap* 
•.^oatton^to setiaslde the dsoiee runs fcom Sedate 
•^V(^Dd««M^A.l.Bi iL926 iLah. 639, JM. on. 


LIMITATION AQT (1908). Art. 164— Interpreta- 
tion. 

{Madhavan Nair, J.), KABSIMHA CHBTTXAB 
BALAKBISHNA CHBTTY. lOl l-C. 651 = 

36H.L.T. 339=A.1.K. 1927 Had. 487 = 

52 U. L. J. 512. 
~ At i application to set aside an ex parte deoree 
must be made within thirty days of the date of the 
decree aod not of the date on which the applioant 
comes to know of the deoree, when he is proved to 
have been served with the summons. {iPacleod, 
G.J.andCoyajee.J.). GaNSHIBAM BALUBAM v. 
MISBI Lad OHUNILAL. 89 I.C. 323= 

27 Bom. L.R. 690= A.I.R. 1925 Bom. 444. 

—Art. 164— Extension of limitation. 

“-^Limitation Act, S. 5 made applicable by rule 

under S. 122, to application under 0. 9, R. 9 — Bttl# 

•5 intca vires and retrospscltvs. 

The extension of the provisions of S. 5, Limlta- 
tiou Aot, to an application under 0. P. Code, 
0. 9, R. 9, Is nob an enactment of a new period of 
limitation. Section 5 is not in any way amended 
or repealed. The ohange eSeoted by the rule 
under C. P. Code, 8. 122, relates to the pxooedoxe 
governing applications to restore suits, dismissed 
for default, to the file. The applioation was gov- 
erned by Limitation Act, Art. 164, and It oontini^- 
ed to be governed by the same article. The rule, 
therefore extending S. 5, Limitation Aot, to 0« 9, 
B. 9 is infra vires and Is restrospaotive. A.I.B. 
1926 Mad. 14 (P.B.) ; 35 All. 227 (P.C.), Bel. on. ; 
Cass-lato-disseusssd. {Patkar and Hdurphy, JJ,). 
PAMDABINATH iClKALAIi 0. THAKOBBOAS SHAH- 
SABDA8 VANI. 33 Bom. 453=31 Bom. L.R. 484= 

A.I.R. 1929 Bom. 262. 

Section 5 does not apply to applioation undea 

Art. 164. (Addison, J.). PAL SmaH v. HABMAIC 
SlKQH. 100 1.0. 936= A.I.R. 1927 Lah. 343. 

Xhe Court has no desoretion to enlarge the 
thirty days allowed by Art. 164 within whi^ the 

defendant ca n apply to set aside the ess^parte 
decree and in entertaining the applioation after 
the expiry of Limitation, the Court assumed ille- 
gally a jurlsdlotion which it did not possess. 
A.I.B. 1926 Lah. 379, Poll. {Addison, J.), PAL 
SiNQH V, Habnau Singh. Ipo I.Q. 986= 

A.I.R. 1927 Lah. 312. 

-Art. 164— Fraud. 

, The fraud which oan be relevant to be eon- 
sidered for the purpose of Act. 154 Is not only a 
fraud with refeienoe to the service of noUoa out 
itooveiB any fraud and S. 18 oan be applied. 
16 O.W.N. 923, Z>«f. (i’indlay, Offg, J.O.), M. B. 
ElNEHBDB V, MOHANYA. 94 LO. 68= 

A. I.R. 1926 Hag. S88« 
—Art. 164-Freih applioation. 

• Application to set aside ex parte deoree dU-^ 

missed for default— Applioation made to set aside, 
the dismissal of first application— Such second 
applioation cannot be treated as an original appli- 
cation to set aside the «0 parts decree. A.I.B* 1926 
AU. 778 and 1 Lah. 339, FoU. (Addison, /,). 
HUKUU OHAND t>. JOWALA SlNGH. 

100 1.0. 3ia=A.l.R. 1927 Lah. 26i« 
—Art.164— Interpretation. 

‘Summons" has roferenoe (o n4fws<]//Irst 

hearing. 

The words in Art. 164* when the summons was 
not duly served" refer to the summons given f^ 
the first hearing of the suit and that where there 
has been due servloe of such sammqnB Uts euxe 
faot that the defendant has not sediived notloa ut 
an adjourned hearing wmnet oause^ 
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LIMITATION ACT (1908), Art. '164-^Enowledtfe 
contemplated. 

aware of the decree having been passed. 57 1. 0. 15, 
RcfAMotiSaqar, J.). SuajIT SiNQH v. t/IEUT. 
CATT. C. J. TOBRIE. 76I.,C. 14 = 

A.I.R. 1924 Lah. 666. 
— Art. 184 — Knowledge contemplated. 

~~ EnovUdge of the dccreo within 30 days is 
mattrial and not knowledge of suit. 

The fact that a party had the knowledge of the 
suit on a particular date is a wholly immaterial 
circumstance for the purposes of computing limi- 
tation under Art. 164. The second part of that 
article comes Into operation only where the 
application is made more than 30 days after the 
passing of the decree and the applicant pleads that 
he had not been duly served and bad knowledge 
of the decree within 30 days from the day on 
which he made the application. {Tek Chand, J ). 

Mir ahued v. Pir Bakhsb. 

A.I.R. 1930 Lah. 397. 
——It is necessary for the Court setting aside an 
ex ^)nWe decree to find definitely that in cases in 
which the summons was not duly served the ap 
plicant did not have knowledge of the decree more 
than so days before the application was made. Tbe 
terminus a quo is not the commencement of tbe 
execution proceedings but tbe date of the applica- 
tion. {Tek Chand, /.). Oharan Das v. Puran 

LAL GOBIND PERSHAD. 116 I.C 620= 

A.I.R. 1929 Lah 235. 
Where all that tbe defendant was told was 
that some unknown plaintifi had obtained some 
sort of a decree against him in a suit, of which he 
was given no detail, 

Eeld, that defendant cannot be said to have 
knowledge of the decree against him, and there 
was no obligation on his part to enquire further. 
The duty rather was on the plaintifi of giving 
him full information as to tbe litigation and the 
nature of the decree. {Waller, J.). T. 8. P. L. 
PALANIAPPA CHETTIAR V. A. 8. VEDACHALA 
MUDALIAB. 99 I.C. 621 = A I.R.1927 Mad. 331. 
.. — Si^ecific knowledge is necessary. 

The words of the Article mean somothing more 
than mete knowledge that a decree had been pass- 
ed in some suit, in some Court against the appli- 
cant. It means that the applicant must have 
knowledge not merely that a decree has been pass- 
ed by some Court agaiuBt him, but that a parti- 
cular decree has been passed against him in a 
particular Court in favour of a particular man foe 
a particular sum. {Macleod, O.J. and Crump, J.). 
BAPDQAO S.AKQARAM KABMARKAB V. SADHU 
BHIVRA GhOLAP. 72 I.C 130 = 25 Bom.L.R. 74— 

47 Bom. 485 = 1. 1. R. 1923 Bom. 193. 

—Art. 164— Scope. , 

to pToccidings ether than suits. 

Article 161 is not necessarily restricted to ap- 
plioatfoDB to set aside a decree passed in a suit. 
It applies to applications under 0. 9, R- 13 read 
with S. 144 in proceedings other than suits, e g., 
to petitions for filing an award under the Arbitra- 
tion Act. {Rupchand Bilaram, A.J.C.). MESSRS. 
Ft.EMINO SflAW AND Co. MANOAD CHAND 
DwarkadAS. 75 I C. 103S=A. 1. R. 1924 Sind 86. 

— Art. 164— Substituted service. 

. ■ -jn cose of substituted service terminus a quo is 

date of decree. 

In tbe enso of substituted service, if the stm- 
mons was duly served the terminus a quo uadei 
Art. 364 is tbe date of the decree and not the date 
when it first comes to the knowledge of the defen- 
dant. A.I*R. 1928 Mad. 816, ifcl. on.\ A.I.R. 1998 


LIMITATION ACT (1908), Art. 163-Beope: 

Mad. 655, Diss. from. {Venkatasubha Rao, J.). 

Krishna padayachi v. Vinayakaswauiae. 

122 I.C. 35=A.I.R. 1930 Mad. 222. 

Order of substituted service rightly made 

and properly effected— Knowledge of defendant is 
immaterial — Time runs from date of decree 
A.I.R. 1927 Mad 487; A.I.R. 1928 Mad. 815 and 
a.J.R. 1924 Lah. 191, Rel. on. 

Where, however, an order for substituted service 
is improperly obtained, as being made on insuffi- 
cient roalerial contained in an application sup- 
ported by affidavit the summons cannot bo said to 
have been duly served within meaning of Act. 164, 
and the time accordingly runs not from the date 
of the decree but from tbe date when it first came 
to the knowledge of tbe defendant. {Venkatasubba- 
Rao. J.). Krishna Padayachi v. Vinayaka- 
SWAMIAR. 122 I.C. 35= A. 1 R. 1930 Mad. 222. 

Substituted service — Summons is duly 

served even if it does not come to tbe knowledge of 
defendant. — Astims runs from the data of the 
decree, tbe application for setliog aside an ex parte 
decree made after the expiry of 30 days from the 
date of the decree is clearly barred by time. (Shadt 
Lai, C.J.). DITTO Ram v. Nawab. 92 I.C. 272 = 
7 L.L.J. 448=26 P.L.R. 704=A.I.R. 1925 Lah. 639. 


■- --Where the defendant proved that a summons 
was never sent to be served on him and there was 
no rebuttal, and his application to set aside ex 
y)ar/s decree was made on the 37th day after the 
decree was passed, 

Eeld, under the circumstances, the onus was 
upon plaintifi to show that defendant bad know- 
ledge of the decree more than 30 days before date 
of his application. {Scott^Smith, 7.). NiHALA v. 
Kazan Singh. 73 I C. 34= A.I.R. 1924 Lah. 233. 

Tinu runs from dale of decree and not from ^ 

date of knowledge. 

In an application to set aside a final decree 
passed ex parfe, after substituted service had been 
taken out to tbe defendant, 

Eeld, that the matter of the time at which defen- 
dant first had knowledge of the decree only be- 
comes relevant after he has proved that substituted 
scr\'ice ought not to have been ordered or was not 
duly carried out. Unless ho can do one of these 
things his application is barred by time. The 
notice of the application for final decree being as 
efieotual as if it had bten served on him personally, 

the limitation for his application to set aside the 
ex parfe decree runs from the date of the decree. 
9 N.L.R. 35, Foil. {Batten, C. J. and Sallifax, 
A. J. C.). Pdnjab Rao v. baliram. 

69 I.C. 849 = A.I R. 1923 Nag. 13. 

—Art. 165-Objection petition 

O 6 yecfion 5 to execution proceedings— Art. loo 

does not apply. 

Article 165, Limitation Act, does not govern the 
cases of those applications which ate filed by the 
parties to the suit as objections to the execution 
proceedings under S. 47. C. P- . Coa®- The «”ly 
article applicable in those cases is Art. 181. 38 All. 
389 ; 42 Mad. 753 (F.B.) ; A.I.R. 1922 Bom. 271 and 
1 L.L.J. 230 Foil.', 17 0. C. 94; 6 0. C. 44 . 
21 Mad. 494 and 25 All. 843. Biss. from. {Gvkaran 
Nath Misra and Pullon, JILM tv ABDUL 

RAHMAN. 115 I.C. 444 = 5 0 W.N. 1053- 

4 Luck. 209= A.I.R. 1929 Ondh 76. 

— Art. 165— Scope. a rv oi 

Applies only to spplioations O- Jl; 


Applies w ^ _v 

1. 100, 0. p. Code. {Greaves and Ohose, JJd 
lAHIR DAS PAL V. GIBISH CHANDRA PAL. 

67 I. €. 668* A I-R- 
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fWmTATIOH ACT (1908), Art. 165— Scope. 

The wording of Art. 165 of the Llinitation 
^hedule makes tt absolutely olear ' that it was 
Intended to apply to an application-provided for 
by 0. 21. B. 100 of the 0. P-.Code. and no other 
and khetefora, where the applicant is a judgment* 
debtor who has no remedy by a suit, the proper 
article which applies is Art. 131 and not Art. 165. 
38 All. 309 and 42 Mad. 768, J’oil. (IfacZeod^ C.J. 
and Shah, J.). RASUL Malik Pinjar v. amina 
HAKIF. 08 I.O. 319^46 Bom. 1031— 

24 Bom. L.B. 771=:A.I.R. 1922 Bom. 271. 

—Art. 166— Application after one month. 

Application to $ei a$ido sale beyojid one monlh 

of sale— Whether barred. 

An applioatlon to set aside sale aeaamlng it to he 
ttndet S. 47, C.P. Code, if made beyond one month 
■after sale is barred under Art. 166, Art. 181 does 
not apply. 27 M. L. J. 605 (1919) M.W.N. 897; 
AS Cal. 975. 88 Mad. 1076, Foil.: 43 Bom. 235; (1919)' 
P H.C.C. 386, Z)wl. {Spencer and Krishnan, //.). 
K. EaMATYA V. BAMAMMA. 74 I.G. iSSa: 

1922 H.W.K. 176 = 16 M.Ii.W. 934= 

A.l.R. 1922 Mad. 93. 
—Art. 166— Application nnder S. 47, . C. P. 
Code. 

- — I — Application under S. 47, G. P. Code— Setting 
aside sale, asked for— Article 181, and not Ait. 166 
applies. (B. B. Qhose and N. K, Bose, JJ.). HAFEZ 
Azm AliX V. Naseuanessa BibI. 116 1.0. 634= 

A.l.R. 1928 Cal 865. 

Article 18L and not Art. 166 applies where 

sale being void, relief Is claimed under S. 47, 
C. P. Code. (Bciitoa&s, C.J’., BaTnesam and Waller, 
-JJ.). BAJAaOPAIiA Aiyab 0. Ramanujachariab. 

80 1.0. 92=47 Had. 288= 
19 H.L.W. 179=34 M L.T. 37= 
1924 M. W. N. 182= A.l.R. 1924 Mad. 431 = 

46 H. L. J. 104 (F.B.). 
— '— S cope — 0. P. Code,.B. 47 — Petition under- 
Art. 166 applies. {Oldfield and Venkatasubha Bao, 
•//.). G. GaNPATHI MUDALIABu. N. EBIBHHA- 
MAOHABI. 70 LG. 743=16 H.L.W. 178= 

1922 M.W.N. 314 = 31 M.L.T. 135= 
A.I.R. 1922 Had. 417=43 H.L.J. 184. 
— Art. 166— Defect In jod|ment*debtor’s title. 

Decree-holder anotion-purohaBer failing to 

^et possession for defect In judgment debtor's title 
after satisfaction of decree recorded- He cannot 
proceed with fresh exeoutlon without getting sale 
Bet aside within 30 days. 

He cannot get round the limitation of 80 days 
oader Art, 166, Limitation Aot, merely by patting 
'in a fresh exeoatlon applioatlon. A.I.B. 1927 Mad. 
^94.yoZf.;A.I.B. 1924 Fat, 278, DfSS.: 28 All. 661 
nnd 91 0.W.N. 671, Dist, {Odgers and Ourgmven, 
-//.). 7AOARNADHA BAO 0. RAOHAPUDI BASA* 
'VATYA. 1011.0.614=26 H.L.W. 212= 

1927 M.W.N. 224=39 M.L.T. 121 = 
A.I.B. 1927 Had. 833=03 H.L.J. 233. 
'-'Art. 166— Bztenilon of limitation. 

—The period presoclbed under Art. 16$ cannot 
enlarged under the pioviaiona of S. 6 of the 
Limitation Act or otherwise, but presumably it 
•oau be enlarged under 8. 18 of the Limitation 
AoL (Can^bsU, /,). UMBAO 8INOH o. BBKX 
fPBABBAD MBHB OHAND. 92 1,0. 639. 

■^ArL MS— Fraud and oollnilon. 

’■y Where the sale la sought to be set aside on 
Aiha ground of fraud, Art, 166. applies. (Jaoftam, J.)* 
AEiLUB BOWTBBBV. ffABATAMA KDOUtfBAN, 

i81(i.0;t8jHN6aH.L*«. 2ia«A.I.R imHad. 817. 

^Whepa an ,ataouMon,aalfl ia alleged hi 
tendolflAtvjmdiPpDaily^’Ihe period ef taking, pygj 


LIMITATION AOT (1908), Art 166-8cop«, ; ; 1 .1 

ceedings to set laslde the 8ale,,in;the case of frauds, 
would be three years from the time when the sala 
took place or when the plaintifis knew of the fzaud< 
(Miller, C.J> and Adami, J.). BALDEO SiKGHn,; 
Meghd Singh. 74 1.0.202=: 

1919 P.H.O.C. 386 (Pal.), 
—Art. 166— Sale contrary to dlreotiona In da- 

cree. . . i 

Sale oontrary to decree — Application to sat 

aside Art. 16$ applies— Fteto of Oldfield, /.j s» 

27 M.L.J. 605, ; A.I,B. 1924 Mad. 481, Cons, 

{Wallace and Madhavan Nair, jj.}. AMMaKUTTI 
ACHl t). Dobaiswami ayyar. 106 1.0.242 = 

A.l.R. 1928 Had. 140,. 

— Art. 166— a^Ie in InrolYenoy. ‘ 

^-7— The provisions of 0. 21. of the C. P. Code^ 
are applicable to insolvency proceedings, and tha 
limitation applicable to a petition for setting aside 
a sale in an insolyenoy proceeding must be thirty 
days as laid down in S. 21 read with Art. 166, 
A.l.R. 1921 Nag. 25, Foil., {Findlap, T. C,y, 
BALAJI V. GOPAL MALO. 102 LC. 543= 

A.I.R. 1921 Nag- 262. 

—Art. l56— Sale on original aide. 

Sale 6y iiepiafrar on original side — Art, 166 

does not apply. 

An applioatlon to set aside a sale held by the 
Registrar of the original side under mortgage 
decree under the rules of' the High Court in Chap. 

27 uhder certain conditions which ptesotibe Oeitaiii 
conditions as to the title which the pnrobaser 
should be entitled to requite before he is oompelled 
to complete is neither governed by Art. 166 nor by^ 
the rule whloh requires that the sale should be 
excepted to within 14 days. (Rankin, 0. / . and 
C.C. Qhose, /.). 3ATBND8A NARAIN U. OHUNILAL 
JauADAB. 103 I.O. 621=31 Gal. 433= 

47 C.L.J. 75= A.l.R. 1927 Oal. 818.‘ 
—Art. 166— Sale under Tenancy Aot. 

go perns application under S, 173, B. T. Act. 

Article 166 of the Limitation Aot governs an. 
applioatlon nadei S. 173 of the B. T. Aot, because 
the applioatlon is cognizable nnder 8. 47 of the 
C. P. Code. Atblolo 166 is quite general in its 
terms and all applloationa for setting aside au exe* 
oution sale come under its scope. (Pearson anA 
Graham, JJ,). Habi PadaHALDAro. BaradA 
pbosad Roy CHOWOHUBY. 82 I. C. 332= 

Si Gal. 1014=A.1.R. 1923 Oal. SSI. 
—Art. 168— Scope. 

—Applies to every application to set aside a solo 
whether /or iUoffaMfy or /or irregularity . 

The wording of the artiole Inoludes all appUoap 
tions made nnder the Coda to set aside a sale and 
not only applloatioas apeoldeally provided for by the 
Code, under Rc. 89, 90 or 91. Whether the ground 
for seeking to set aside a sale is the aommisslon 
of an Irzegulailty or illegality and whether 8. 47 
or 0* 91> B. 90 is the appropriate provision oi Law^ 
to be entered at the head of the petition, an appU* 
cation under the Coda oi Civil Piooeduie to set aalda 
a sale in exeontion of a decree falls within the 
definition in Art. 166. 11 L. W. 59; 16 L. W. 9S4; 
88 Mad. 1076 ; 1 L . W. 969 ; 16 L. W. 178 ; 46 Oal. 
975 and 61 LO. 823 (Pat.), FoU. {Spencer and 
does. //.). PABAU 8 IVA THBYAB n. PULITKEU^PA 
ThbtAB. 77 1.0. 831=19 H.L.W. 789« 

1924 H.V.N. 27= 83 H.L.T. 
itHad. 529= A4.R. 1924 Had, 137=49 M.LJ. 8a|. 
*— >*— AppRcofiort at« oR 

by Art, 166. , i i a .;> 

Aiv , appllp^Mca loB. wttlnB . uplik jav,Milg.-to 

. 49.0488. 0. K Oodo la 
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LIMITATIOH ACT (1908), Art 166— Scope. 

governed by Art. 166, even though the ground 
for setting aside should be fraud or any other 
reason. The effect, however, of Art. 166 of the 
Limitation Aot oannot be evaded merely by stat* 

-ing in the application itself that it is brought 
under S. 47 as well as under 0. 31, R. 90. 
^Dawaon-MiXUr, C.J. end Mulliek. /.). Ramdhubi 
Chowdhuri V. Deonandhan Prasad Singh. 

77 I.c. 937=3 Pat. L.T. 801=1922 P.H.0.0. 269 = 

2 Pat. 89 = 1 Pat. L.R. 18=A.I.R. 1922 Pat. 507. 

' All sorts of applications for setting aside sale 
are governed. 

Article 166 does not apply only to an application 
under 0. 21, Rr. 88 to 90, but it is a general one 
and governs all applications based upon whatever 
grounds, to have an execution sale set aside. 
Therefore an application for setting aside a sale on 
the ground of irregularity in serving notice under 
O. 21, R. 22, is governed by Art. 166. 46 Cal. 976 and 
88 Mad. 1076, Bel. on. {Jwala Prasad and Adami, 
JJ.). Das Nabayan Singh v. Mir. Mahomed 
Ydsdf. 61 I.C. 823=2 P.L.T. 401=6 P.L.J. 319 = 
1921 P.H.C.O. 181=A.I.R. 1921 Pat. 145. 

—Art. 166— Starting point. 

— ■ Date of sale is the date on which property is 
put up for sale. 

An application under R. 89 to set aside the sale 
after making the neoessary payment into Court 
must be made within thirty days from the date 
of the sale, and the date of the sale is when the 
property is put up for sale and knocked down to 
the highest bidder within Limitation Aot, Art. 
166, [ilacleod, C.J. and Coyajee, J.). Vanakushal 
V. Rati Lal bhaidas. 95 I.C. 549= 

28 Bom. L.R. 510=A. I. R. 1926 Bom. 339. 
Personal covenant in mortgage— Cause’ of ac- 
tion on. 

Where in a mortgage-deed, the mortgager cove- 
nanted to pay the debt in six months and on failure 
to pay the same, a suit was instituted nearly ten 
years after the debt became payable and a personal 
decree was passed therein, 

Held, that the cause of aotiou on the personal 
covenant aooruod when there was a failure to pay 
the debt, i.e.. six months from the date of the 
mortgage and that the olaim bad become barred 
tinder Art. 66. (Afr. Ameer Ali.) GANBSH LAL 

Pandit v. Khetbamohen Mahapatra. 

51 H.li J. 82. 

-- ■'■An application to set aside a sale in execu- 

tion of a decree must be presented within thirty 
days from the date of the sale and not from the 
date or confirmation of the sale or from the date of 
■deposit under O. 21, R. 8l, O.P. Code. iPrideaux, 
A.J.C.). SITARAM V. A8ABAM. 78 I.C. 47 = 

19 N.L.R. 102=A.1.R. 1924 Nag. 108. 

—Art. 166 — Voidable sale. 

Court sale voidable — Application to set 

aside must be made within 30 days under the 
Article. {Spencer and Ramesam, JJ.). V. I. S. 
mUBUDI V. V. K. V. KAMMATHI. 69 I.C. 1001= 

16 M.L.W. 319=1922 M.W.N. 707= 
31 M.L.T. 363= A. I. R. 1929 Mad 48= 

43 M.L.J. 477. 

—Art. 168— Void sale. 

——Where the oontentiou Is that the Court sale 
In elocution prooeodlugs in a nullity. Art. 166 
does not apply and the objections against such 
a sale, even when taken after the lapse of a month, 
are within time. 47 Mad. 288 (P. B.,) Foil, {Dalip 
Singh, J.). LAK8HMI OHANDo. PHDD OHAND. 

11 L.L.J. 457=A.I.R. 1980 Lah. 17, 


LIMITATIOH ACT (1908), Art. 18S-Iinproper 
dlimisaa]. ' 


—Art. 166— Want of attachment. 

Setting aside sale on any ground comes- 

underthis artiole. {Lentaigne, J.). Ma Pwa v 
MD. THAMBI. 77 I.c. 368=1 Rang. 333=V 

A.I.R. 1924 Rang. 124. 
— Art. 166— Want of notice. 

C. P. Code, S. 65 —Notice required by 0. 21, 

R. 22 not given; sale becomes void— To set aside suck' 
sale — Article 181 applies. 

Where notice required by 0.21, R. 22 is not 
given but the sale or excess sale takes place such . 
a sale is void. Being void the sale need not be set 
aside and as such sale need not be set aside the 
period of limitation (comparatively shorter) pre- 
scribed by Art. 166 would nob apply, so that iu- 
oases where sales are held to be void, appropriate- 
relief oould be obtained by parties to the suit by 
proceedings under 8. 47, the period of limitation 
being not the period prescribed for the Betting-.: 
aside of sales but general period of three years pre- 
scribed by Art. 181. A.I.R. 1924 Mad. 431 (F.B.) ; 
A.I.R. 1924 Mad, 869, Expl. and Dist. ; A.I.R. 1926: 
Pat. 897, Expl.; 48 Mad. 318, Ref. {Anantha- 
krishna Ayyar, J.) Ohengalbaya REDDY o. 
Kollafubi Reddi. 128 I.c. 24= 

1929 H.W.M. 811= A.I.R. 1930 Mad. 12. 

An application for declaring that a sale in 

execution is void for non-compliance with C. P. 
Code, 0, 21 , R. 22 (1), not being an application to set 
aside the sale, is governed by Art. 181 and not Ait. 
166. 27 O.L.J. 528 and A.I.R. 1924 Mad. 431 
{F.B.), Foil, (Page and Oraham, JJ.). MANMA* 

tha Nath Qhosb v. Mt. laohmi Debt. 

103 I.c. 65=46 O.L.J. 379=33 Cal. 96= 

A.I.R. 1928 Cal. 60. 

Application to set aside execution sale on- 

the ground of want of notice under 0. 2L, R. 22, is- 
govorned by three years’ rule of limitation under 
Art. 180. {Das and Adami, JJ.), BIHARI LAL 
MITTER V. TANOK LAL MANDAB. 97 I.C. 798= 

8 P.L.T. 28= A.I.R. 1926 Pat. 397. 


—Art. 167— AoqoieBoenoe. 

An application for removal of a second ob- 
struction made more than thirty days after 
acqulesoeooa in a previous obstruction is not- 
batred by Art. 167. Suoh acquiescence does not 
deprive the person entitled to possession, of any 
further right to obtain it in execution {Oldfield' 
and Ramesam, JJ.). MBYAPPA OHETTY c. 
MBYAPPAN SERVAI. 86 T.O. 722=- 

1921 M.W.N. 698=A.I.R. 1921 Mad 339. 


—Art. 168— Applicability. 

—Artiole applies to application forre-admlS’ 
sion under 0. 41, R. 19, 0. P. Code as it Is out- 
side Limitation Aot, S. 6. {Shah and Crump, JJ.). 
SONUBAI BABOBAO V. SHIVA JI RAO KRISHNA RAO. 
60 I.C. 919=45 Bom. 848=23 Bom. L R. 110= 

A.I.R. 1921 Bom. 20. 


Art. 168— Improper dismlBSal. . , 

Appeal— Dismissal o/ ultra vires— Article does^ 


— A ^ 

ot apply. . , , 

Where no date is fixed for ihe hearing of au 

ppeal and no notice is given to the parties of any 

ate on which the heariogof the appeal would bo 

kken up, an order dismissing the appeal for 

sfault Is without jurisdiction. In suoh case the 

mitatlon of thirty days for setting aside the dls- 

iasal doesnotapply, espeoiallv when the record 

>68 not show that the appellants 

;e dismissal. If the order of dlsmlBsal wore made 

ider oiroumstanooB which would render suoiu 
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lilMlTATlOM ACT (1908), Art. 188 — MoB-puy- 
' Btot of prooeiit 

«otion ultra vires ol the Goorb, the 80 days’ limit* 
tkUon under Art. 168 ought not to apply. {Scolt- 
Smith, /.). ATA MUHAMUAD v. BHANKAB DAS. 

69 1.0. 618= A.LR. 1924 L&h. 279. 

—Apt. 168— HoD'payment of process. 

(dismissed /or want of ^osecuiion — 
Article 168 applies for application for restoration. 
There is no distinotion in pilnoiple or subetanoe 
between an appeal dismissed on the day fixed for 
the hearing for default in payment of process fee 
under 0. 41, B. 18, and an appeal dlemissed before 
the hearing for default in payment of ptooese fee 
or of the eosts of preparing the paper book. They 
stand upon the same footing and cannot be dlfiei* 
entiated and an applioation to restore an appeal 
in the one oase is ejusdem generis with similar 
appliontions in the other oases. In eaoh instance 
the appeal is diemlssed for want of proaeoutlon 
and to an application to restore any such appeals 
Art. 168, Limitation A ot, applies. Case-law refer- 
red, {Page, C,J., Carr and Cunliffe, JJ.). (SHA* 
xoob) Abdul GAKH7 t). Mbs. i m. Bussell. 

A.LS. 1930 Rang. 228. (F.B.). 
—Art. 168— Rangoon rales. 

'■Buie 9 (2), Appellate Side Bulefi of Fioce- 
dure oftbe Bangoon High Court Is ultra vires in 
•o far as it prescribes a period of limitation less 
than that prescribed in Art. 168, Limitation Aot. 
6 Bang. 802, Dtss. from. Case-law referred. (Pn^e, 
OJ., Carr andCunliffe, JJ.). Abdul Gani v. I.M. 
Bussell. A.I.R. 1980 Rang* 228. 

*-Art. 170— Crotfl-objeeilon. 

■ The limitation of 80 days from the date of 
the decree does not apply to applications for leave 
to file oroes-objeotions in forma pauperis. 12 C.L. J . 
178, Bel. on. {Kulwant Sahay and Maepherson, JJ.). 
Ht. Ohandbb £ala Eusb V. Dulbin Baja 
Kubb. 119 1.0 900=7 Pat. 827s 

10 P.L.T. 387= A.I.R. 1929 Pat. 31. 
r"Ait. 171~*AppUoatlon by assignee of decree. 

An appltoatlon made by an assignee of the 
preliminary decree for the preparation of the final 
^eoree Is not governed by Arts. 171 and 176. {Boys 
and Young, JJ.). MlTBAK Lal v. MaTA DEVI. 

181 1.0. 689=1929 i.L.J. 921= A.I.R. 1920 AU. 444. 
—Art. 171— Fatlare to bring representatlres on 
record. 

— ! - W here the plaintiff failed to bring on record 
the legal representative of the defendant, though 
with smallest diligenoe he would have discovered 
that the defendant had died, 

r Held, the abatement oould not be lightly set 
aside, the plaintiffs had to satisfy Uie Court that 
there was suffioient pause for not applying in time, 
(Sanderson, C.J. and Richardson, J.). Sarat 
Obandba sabeab V. Maihar Stone and Liub 
Co., LTD. 87 I.O. 917=49 Cal. 63* 

A.I.R. 1922 Gal. 336. 

HIrt. 178— Knowledge after limitation. 

- . U nder Art. 178, 90 days time is allowed to 
^ petitioners for review, from the date of their 
Knowledge, but the contention that where the 
Wwledge is after that period, there is no 
period piesorlbed by the Limitation Act, or 

161, Soh. 3, Limitation Aot at most 
■npli^a, ia wrong. (BanerjiandKing, JJ.), Dbbi 
^TAL V., AUBIKA FBASAD. 119 1. 0. 69= 

^ ■ 1.1. B. 1989 AIL 848, 

" *^'Applicali6n for revieto of order is barred if 

iw It « 18 not flua wits^ 


LIMITATIOM ACT (1908), Art. 174— Sxientloil 
oMlmltatloh. 

in 90 days from the date of the order sought to he 
reviewed. The fact that the iudgment-debtor hod 
no knowledge of the order makes no dfflerence. It 
is open to the judgment-debtor in such a ease to 
apply under S. 5, Limii»iion Aot, for an extension 
of the period of limitation if in fact he could prove 
that he had no knowledge. (Rops and Young, JJ .)* 
BALDBO PBASAD V. SUEHDEO PBASAD. 

121 1.C. 632= A.I.R. 1929 All. 485. 
—Art. 173— Scope. 

Article 178 Is restricted to applications 

for review under 0. P. Code. {Ormistone, J.). 
In the matUrofJj.^. NA8SB. 118 I.C. 618= 

7 Rang. 201= A.I.R. 1929 Rang. 829. 
—Art. 174— Application by decree-holder. 

■ ■ ' ' Application by decree-holder to record payment 
made to him out of Court —Article 181 opplies nol 
Art. 174. 

Where a deoree-holder in execution of his 
decree sought to escape the bar of limitation under 
Art. 182 by reference to a payment made by the 
judgment-debtor out of Court, 

Beld, that he was entitled to plead the payment 
that Art. 174 of the Limitation Aot is not applioa- 
ble to a oase under sub- B. X of B. 2 of 0. 21, 
but is applicable only to a case under 0. 21, B. 2, 
sub B (2) and that under Art. 181 the deoree-holder 
oan certify the payment within 8 years of the date 
of payment. 

There is no period of limitation for anapplloa- 
tion by decree*holder, who has received payment 
from the judgment* debtor out of Court, to record 
the payment. Therefore the only article applic- 
able Is 181 of the Limitation Sohednle which pro- 
vides that an application, for which no period of 
limitation is provided elsewhere In this scheduls, 
shall be made within three years from the time 
when the right to apply aoornes. {Mookerjee and 
Panlon, JJ.). Bali MabauuadSahi v. Ajanmai. 

68 1.0. 780=260. W. N. 689= 
850.L.J. 71= A.I.R. 1922 Cal. 30. 
—Art. 174— Application contemplated, what !i 
not. 

Appllofttion by tli6 jvidgm out* debtor xUftdQ 
six months after a payment, applying for deposit of 
balance and attaohieg a receipt for the prevloUB 
payment and containing an endorsement of the 
subsequent payment by the decree-holder’s pleader 
is not an application for recording and certifying 
the previous payment under 0. 21, B. 2 (2). 

Even If it oan be so regarded it is barred by 
limitation onder Lim. Aot, Art. 174. (Ren, J.)* 
FRANK COOWBS V. MUPAS8IL BANK, LTD., GO- 

BAKBPUB. US I.O. 139= A. 1. R. 1989 AU. 674. 
—Art. 174— RxteDBfon of limitation. 

Omission of decree holder to certify adjustment 

—Time is not extended. 

Mere omiseion on the part of the deoree-holder 
to certify the fact of adjustment of the decree does 
not entitle the judgment-debtor to override the 
period of limitation provided in Art. 174 ot the 
Limitation Aot, for an application nnder O. 21, 
R. 2, 01, (2), and to secure an investigation of the 
very same matter and an extension of time by 
invoking the terms of S. 47 of the O.P. Oode. 

1923 Cal. 849, Foil (fioleer, /.O.). hlABOTt t). 
NABAYAN. 88 I.O. 48= A.I.R. 1988 Hag. 874. 

Fraud under 5. 18— the indymofM;, 

debiw from knowledge of his right to appl^for cerH- 
fying adjustment of decree. 

Where h settlement. had been o^a to,,^ Mtl^H 
the tespeaUve in two Bulu ahd 4aQ|aa\ 
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■LraiTATION ACT (1908); Art. l78— Bxtensibn 
by consent. 

holders represented to the judgment-debtors that 
this was the case, and on the strength of such re- 
presentation judgment-debtors signed It, and 
thought that, as it was filed, the two decrees were 
adjusted, 

HeW, such conduct could be said to keep the 
■judgment-debtors from the knowledge of the right 
of applying to the Court for the adjustment of the 
decree to be certified. (Rutledge, /.). P. R. P. L. 
Chetty PiBM.t). G. Lon Pow. 

70 LC. 8S9=1 Bur. L.J. 43-A.I.R. 1922 L.B. 31. 

"-Art. 17S — Extension by consent. 

' " ■ Application made beyond six months for 
payment by instalments— Parties agreeing to it— 
Court passing order— Order is good. 200 P.R. 1889 
and 26 F.R. 1894, on. (Shadi Lai, C.J.and 
Fforde, J.). Banabsi Das v, Ramzan. 

73 I.C. 671 = A.I.R. 1923 Lah. 381. 
—Art. 176— Application under Tenancy Act. 

Application under Chota Nag. Ten. Aob, 

to substitute L. Rs. of plaintiff is within the 
artiole. (Das and Adami, JJ.). Lal NiLMONY 
Nath Sahi Deo v. Mahaeaj Pbatap Udai Nath 
SAHIDEO. 69 I.C. 613^1922 P.H.C.O. 363= 

1 Pat. L.R. 55 = 2 Pat. 243=4 P.L.T. 367= 

A.I.R. 1923 Pat. 29. 
— Art. 176 — Assignment of decree. 

■ - " An application made by an assignee of the 
preliminary decree for the preparation of the final 
decree is not governed by Arts. 171 and 176. (Roys 
and Young, JJ.). Mithan Lal v. Maya Devi. 

121 I.C. 689=1929 A. L. J. 921 = 

A.I.R. 1929 All. 444. 
— Art. 176— Death before amendment of article. 

Application mide after time under 0. 22, R. 8. 

C. P. Code, should be amended into one under 
0 22 i2. 9. 

Plaintiff died on August 30. 1920. On January 
1, 1921. Act XXVI of 1920, came into force which 
reduced the period of limitation for putting the 
legal representatives on the record to three months. 
The application on behalf of the minor was not 
made until February, 28, 

Held, that the Court should have amended the 
application so as to make it one under 0. 22, 
R. 9, and should not have rejected the applica- 
tion as being made under 0. 22. R. 3 and so 
beyond time ; that the minor should not bo pre- 
judiced by the fact that the proper remedy was not 
suggested to him by the Court, and therefore the 
abatement of the suit should be set aside. (AfacZsod, 
CJ. and Shah, J). Vijayasincj Dattajieao 
THOEAT V. SHIVAJIBAO NABAYANBAO THOBAT. 

80 I.C. 761 = 26 Bom. L.R. 378 = 
A.I.R. ld24Bom. 416. 

—Art. 176— Effect of amendment. 

-Hew rules of limitation apply to causes of oc- 

tion already arisen 

New rules of limitation, which are regarded 
merely as matters of procedure, apply to causes of 
action which arose before the enaotmont of the 

An'appollant died on 3l'7-20. At that time the 
period of limitation for bringing on record his 
legal ropresentativefl waa six monthse Early m 
September, 1920, by an amendment of the Limita- 
tion Act, the period was reduced to 90 days. But 
the coming Into force of the amendment was post- 
poned to the let of January, 1921. 

Held, that the amendment operated retrospeo- 
tltely and that an applIoati6n to bring the legal 
repiedentatiyoB on record filed after the let janu- 
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LIMITATIOH ACT (1908), Art. 177 -Application 
after limitation. 

ary, 1921 was time barred although within 6 
months from the date of the appellant’s death. 
39 Mad. 645, Dist. (Wallis, C. J. and Oldfield, J.)', 
Vaithinatha AYYAB y. Govindaswami 
ODAYAR. 62 I. C. 799 = 13 M. L. W. 922s 

1921 U.W.R. 338= A.I.R. 1921 Had. 690= 

41 H. L. J. 65^ 

—Art. 176— Execution proceedings. 

Application for execution against surety is 

governed by Ait, 182 and not by Art. 176 after the 
death of the principil debtor and execution can be 
had even though the legal representatives have 
not been brought on record. (Prideauz, A.J.C.), 
Hashamaliv. V. Bhagwant. 66 I.C. 176= 

A I.R. 1922 Mag. 112. 

—Art. 176— Extension of limitation. 

Death of plaintiff— Legal representative 

living in different province, presenting application 
to be made party, on knowing of death — Ordinary 
period of limitation oan be extended. (Zafar Alt 
and Jai Lal, JJ.). RAGHUNATH RAI v. RADHA 
KISHAN PANNALAL. 119 1.0.739= 

A.I.R. 1929 Lah. 634. 

—Art. 176— Rival claimants. 

The right to be brought on the record vests 

in the one or the other rival claimant from the date 
of the death of the deceased party. The limi- 
tation therefore begins to tun against both the rival 
claimants and each would get barred by time at the 
expiry of the limitation prescribed by Art. 176, 
Therefore one rival claimant, who has not applied 
to bo brought on the record within the limitation 
period, oannot continue a suit revived by his 
rival’s application in time. A.I.R. 1923 Nog. 101, 
Dist. (Kinkhede, AJ.C.). AMRITABAI v. RataN 
LAL. 104 I.C. 898=A.I.R. 1927 Hag. 343. 

— Art. 176-8cope. , ^ „ 

0. P. Code.. 0. 30, R. 4. (2) (a)— Appli- 
cation under — Artiole 176 applies. (Mookerjee and 
Panton, JJ.) PULIN BIHARI V. MAHBNDRA- 
CHANDBA. 67 I. C. 10=34 C.L.J. 405= 

A.I.R. 1921 Cal. 722. 

—Art. 176— Suit by trustee. ^ ^ 

O.P. Code, 0. 1. R- 11 and 0. 22, R. 3— 
Suit by trustee impleading co-truatee as a party 
defendant— Plaintiff dying durlog suit— Co-trustee 
oan cooduot suit— Artiolo 181 applioB. and not 
Art. 176 for such transposition. ( Abdul Rahim and 
Sadasiva Aiyar, JJ.). SAMINATHA PiLLAI t>. 
RAJAQOPALA MUDALTAB. 62 I. C. 860= 

1921 M.W.M. 108=13 M.L W. 148= 
A.I.R. 1921 Mad. 124=40 M.L J. 208. 

-Art. 177-ApplIcation after limitation. 

Abatement— Setting aside— Absence of know 

ledoe 3 months before application, to be proved. 

Where no application for substitution of legal 
representative is made within the period of liqua- 
tion unless the plaintiff oan satisfy the Court that 
he had no knowledge of the death of the defendant 
till within three mouths of the date on which ne 
applies for substitution of the legal representative 
of the deceased defendant, the application is o®’ 
yond time and there oan be no ground for setting 
aside the abatement. (Sulaiman and King, JJ>)* 
ANMOL SINGH V. HABI SHANK^AB 

-Ignorance of change «n land -‘Application 
after three months— Delay may be excused. 

The error that the defendant’s heirs were brought 
on the record more than three months after the . 
death of the original defendant without fonnaliy 
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■laillTiTlON iCT <1908), Art. 177 — Deaith 
before Amending Acti 

setiing aside the abatement of the suit which rc' 
salted in eo'nesqueaoe of the lapse of three months 
{torn the date of the defendant’s death, was rightly 
•ezonsed as the application was made within six 
months, which was the period allowed by the Act 
of 1908, and the chatage In the period of limitation 
effected by Act XXVI of 1920 may not have been 
and probably was hot known to the parties, and the 
omission to set aside the abatement was a formal 
-defect not affecting the merits of the order. {Shah, 
Aff. C. J. and Crump, J.). L\KsaMiBAi Jaqan* 
HATH JOSBI V. TESHWAHT VITHAL BAGKAR. 

7SI.C. 288=47 Bom. 92 = 24 Bom.L R. 909= 

AJ.R. 1922 Boro. 449. 

— Art.l77'-D6ath before Amending Act. 

— ■Jgnorance 0 / the amendment— Time can be 
■extended. 

, Tha Limitation Act was amended so as to re- 
daoe the period of limitation for application nnder 
Art. 177 from six months to 90 days between the 
death of a defendant on 80th September, 1920 after 
the passing of the preliminary decree in a salt for 
^iBsolution of partnership and his son applying on 
ihe 6lh January, 1921, to be brought on the record, 
Seld, that In the olroumstances of the case it 
was in the interests of justice necessary for all 
parties interested to be added under 0. 1, B. 10, 
0. P. Code. {Spencer, J.}. V. R. M. Ramaswami 
C aSTTlAB 0. ADAPPA CHETTIAR. 

78 I.O. 168= A.I.R. 1925 tfad. 347. 
—Art. 177— Effect of amending act. 

■Limitation for an application for snbstitu* 
lion under Art. 177 was six months and not ninety 
-days , under Limitation Act till it was again 
amended so as to reduce the period speoifioally to 
qxinety days. (Adami and Bucknill, JJ.). Raj 

Bbihandah Prasad v. mahabir fbasad. 

97 1. 0. 316= A.I.R. 1927 Pat. 142. 

— — The period of limitation under Art. 177 re* 

mained at six months even after the amending 
Act (Aob XXVI 01 1920). A. I, R. 1923 Bom. 299, 
Diet.; A. I. R. 1924 Lah. 65 ; A. I. R. 1925 All. 77, 
aPoU. (Phillips, J.). BUBRAUANIA AITAR V. SHAN- 
UUOAM OHETTIAR. 92 1.0. 568= 

22 H.L.W. 538= A.I.R. 1926 Had. 65= 

49 H.L.J. 863. 

"■ —The amending Act XXVI of 1920 did not 
4ouoh Art, 177. Therefore, after the Amending Act 
was passed the period in the column, according to 
daw, opposite Art. 177. was still six months not- 
withstanding the use of the word * * ditto.’* Bob- 
eeqaeutly in 1928, by Act XI of 1928, the period 
has been altered to 90 days. (Walsh, Aff. <7. /. 
•ond Ryvee, J,), A. G. BSINHBS 0 . S. Mdrabbam 
ALi Khan. 92 I.0. 330=5 L.R. A. 0i7. 607= 

A.I.R. 1925 All. 77. 

— •Amending Act (XXVI of 1920) has not altered 
ihe perwd. 

The words "six months’* opposite Art, 177 in 
4he‘Llmltation Act have not been altered by any* 
thing contained in the' Amending Act of 1^20 and 
the period of limitation for making an application 
'to implead the legal representatives of a deoeased 
•defendant ox of a deoeased respondent is still six 
TOonkhs. A,I.R. 1924 Lah. 85, Fdl (Afofi Saqar, 
<r.). ABJAH das V. NAMAR OBAMD. 7B 1.0. 771= 

A.I.R. 1975 Lfth. 98. 
Ung Act of 1920— PsHod of limllation 

*' six months '* that oooar opposite 
thb ahfhentieated text b! the Ltmita* 
^6 dbtlnen altdfed by' sraythlng^ een^ 


LIlllTATiON ACT (i908), Aft. 179 - Time fo< 
obtaining copies. ' ' 

taiued in the amending Aob of 1920, and that tha 
period of limitation formating an appUoation to 
implead the legal representatives of a deoeased 
defendant or of a deoeased respondent is atiH 
6 months. (Shads Lal.C.J- and Mariineau, /•)* 
(Bhagat) Govind DASW. Rdp Kishorb. 

77I.C. 408=4 Lah. 387=6 L.L.J. 29= 

A.I.R. 1924 Lah. 65; 
-— —T he period of limitation under Art. 177 is 
DOW 90 days and does sot continue to be alx 
months. (Afocieod, C. J. and Crump, /•). 
HD8BNDDDI NUBDDIN l>. DDDAKSHIDAS KBSHAV 

lad. 77 I.C. 474= A.I.R. 1923 Bom. 299. 

■ —The new amending Act XXVI of 1920 passed 
by the Governor-General does sot leduoe the 
period of Limitation of Art. 177 as prescribed by 
Act IX of 1908, as no mention of Art. 177 is made 
in the body of new Act although there maybe 
mention of this in the statement of objects and 
reasons. (Rarrtson, /.). BOP KISHOBB 
BHAGAT GOVrHD DAS. 68 I C. 748= 

A.I.R. 1922 Lah. 211. 

—Art. 177— Forma pauperis. 

An opplicatlon for bringing on the record 

the legal representative 0 ! a deceased opponent in 
an application for permission to sue in forma pau’ 
peris is not governed by the provisions of Art. 177. 
7Bom. 873, Rcl. on. (Rupchand, A.J,C.). KHATI- 
JANBAI II. NUR MAHOIIED. 116 I.C. 111= 

A.I.R. 1929 Sind 136. 

—Art. 177-“8cope. 

^An appHoation for bringing on record the 

legal representatives of a deceased person who was 
not a defendant or respondent on the date of his 
death is governed by Art. 181 and not by Art. 177. 
(Campbell, /.). Wahid Bakah v. lalta Prasad, 

73 I.O. 387= A.I.R. 1924 Lah. 316. 
—Art. 178 — Award not filed in time. 

——.Award not made rule of Court within limi- 
tation neriod — Award does not become Invalid. 
4 O.L. j. 487, Rei. on. (Pullan.J.), THAKDR DIN 
SIKQH V. BHAGWANDIN STNGH. 

11 L.R. A. Rev. 33= A.I.R. 1930 Oadh 5^, 
—Art. 179— Criminal case. 

— Cuaefs : — Seeing that Art. 179 mentionod 

only cWil oases, is the general rule of limitation 
of three years contained in Art. 181 to hold good 
in criminal oases? (Jdookerjee and Chatterjee, JJ,), 
PHILLIP B. BTLLINOHURBT t». EMPEROR. 

82 I.O. 763=38 O.L J. 405=25 Or. L.J. 1371= 

A.I.R. 1924 Cal. 338. 

—Art. 179— Starting point. 

— Where the original decree is inoapabla oI 
execution, time rone from the date when a proper 
decree capable of exeeution has been drawn up* 
(Mookerjee and Ponton, JJ.). SAHATAH 8AOT b, 
DINABHANDHD GiBI, 84 I.O. 822= 

34 O.L.J. 397= A.I.R. 1921 Cal. 89i 
—Art. 179— Time for obtaining copies. 

—AppHoation for leave to appeal to P. O.- 
Time for obtaining ooples should be excluded. 

Such petition after 90 days is not barred, if in 
support of exclusion of copying time, the copy of 
decree is filed by applicant. {Findlay, J.O.and 
Kinhhede, A.J.O.). GDLABOHAKDJt v. RAO 
Gulab Bihgh. 105 I.O. 652=10 H.L.l. 212= 

24 R.L.R. 97sA.I.R. 19?SNair;68t 
- Applfcofion/or leave to amwnl to Has 
iii’Oouneil— Time taken for obtaminp eopiss ofdeorH 
and judgment, can he exoMed. ' > :. i u 

' In 46tnput<iig the period ol llmitfiMbfi ’uhfiei 
Art. 1179 M th4 Llmltettoh * «hb •h^pllMiilPtt 
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limitation act (1908). Art. 179— Time taken 
for review. 

entitled nnder B. 12, Cl. 2 to exolnde the day on 
whioh the judgment complained of was pronounc- 
ed and the time requieite for obtaining a copy of 
tile decree. 8. ?2. Bub-S. 2 of the Limitation Act is 
general in its terms and applied to all applications 
for leave to appeal iaoluding an application for 
leave to appeal to His Majesty-in-Counoil. Under 
8nb«S. 3 of 6. 12 the time reqnisite for obtaining a 
copy of the judgment ought also to be deducted in 
oases of application for leave to appeal to His 
Majesty-in-Counoll. The provisions of sub-S. 3 
are meant to apply generally to oases covered by 
Bub'S. 2 and the reason seems to be this that if 
the appeal in question is from a deeree then it is 
generally necessary that the judgment on which 
that decree is based should also be obtained. 
{Dawson Miller, C.J. and Ross, /.). MAHABIB 
Prasad Tbwabi «. jamdna Singh. 

66 I.O. 88=3 P L.T. 289=1922 P.H.0.0. 193= 

1 Pat 429=A.I.B. 1922 Pat. 253. 
—Art. 179— Time taken for review. 

In computing the period of limitation for an 

application for leave to appeal to Privy Council, 
the time taken up for review of the judgment 
sought to be appealed against should he excluded. 
{Shah, A.C.J, and Kincaid, J.). NARIMAN RUS- 
TOMJi Mehta c. Hasham Ismayal. 

89 l.G. 191 = 99 Bom. 199= 
26 Bom.L.R. 1261 = A.I.R. 1923 Bom. 137. 

—Art. 180 — Application after limitation. 

. After an auction-purchase possession cannot 
be granted more than three years after its con- 
firmation. Defect as to limitation is not a formal 
one. (Pullan, A.J.C.). Mahmood Hasan v. 
National Bank op Upper India. 

79 1.0. 691=A.I.R 1929 Oudh 106. 
—Art. 180— Extension of limitation. 

Article 180 applies to application by puroha- 

Bet for delivery of possession and not Art. 181. There 
is no warrant for extending the period of limita- 
tion by applying Art. 181 to a case where, owing 
to the auotioop urobaset’s default, delivery could 
pot be effeoted* of Oldfield, in (1918) 

M.W.N. 214, and that of AhduX Rahim, J. 
Diss. {Devadoss and Waller, JJ.)> V18WA8UNDABA 

EAO V. PAID! GonU. 

23 M.L.W. 972= A.I.R. 1926 Mad. 389 = 

SO 73» 

—Art. 180— Petition of corapromUe. 

^—Petition of compromise filed before Court exe- 
cutinq decree — Judqment-debtor enlerinq tnto 
arrangement for instalments with decree^holder^ 
Executing Court directing case be disposed of award- 
ing to peiition of compromise— Compromwe acted on 
and certain nameats under it credited by decree- 
holder— Fresh application for execution beyond three 
years of passing of decree-Effect could be given to 

eompromise so as to save limitation, , . . . 

A decree for Rs. 4, 087-6.0 with costs and interest 
at 6 per cent, was passed on lUh April, iy23. A 
petition of adjustment was filed on 19th Septem- 
ber, 1924, before the executing Court and the Court 
directed that the terms should be noted and the 
case disposed of in terms of the petlUon ol oom- 
promise. The compromise provided that the decree 
ho\doT should get Rs. 4,000 in full payment of his 
decree, that the judgment-debtor should pay 
Es. 1.000 forthwith and the balance in monpiy 
Inetalmonts of Rs. 150 from October, 1924, and in 
default of payment of four instalments the decree- 
holder would realize the whole of the decretal 
amount with interest at 9 pet cent. The last clause 


LIMITATION ACT (1908), Art. ISO-Proeeedlngt. 
disputing validity. 

of the agreement was that the house belonging to- 
the judgment-debtor should remain charged for 
the decretal amount and that the deoree-holdei 
should in default of payment realize the same by 
sale of the house with interest at 9 per cent, 
by calculating from the date of default of any 
payment. Rs. 1,000 were paid and also the 
first two instalments and thereafter payment 
ceased. On 10th December, 1928, an application^ 
for execution of the decree was made. It waa 
argued that more than three years had elapsed 
after the last step-in-aid of exeontion on 13th Sep- 
tember, 1924, and that the parties oould not by 
agreement enlarge the time of limitation. Altema- 
tivel7.it was argued that if efieot could be given to- 
the oompromise, then under the terms the whole 
debt became due in April, 1925, and that applica- 
tion was more than three years after that date, 
Eeldf that as the compromise had been acted, 
upon and payments made under it which were 
credited by the decree-holder, efieot oould be given 
to the compromise, 

Hefd, further that when all the clauses of the- 
agreement were read together, the intention of the- 
parties was to leave at the option of the decree- 
holder either to enforce the payment of the whole 
of the decretal amount at once or to continue to- 
abide by the instalments and that he was entitled 
to recover the instalments which were due for- 
three years before the application. 18 W. R. 49T 
and 21 W.R. 310, Appl ] 13 W.R. 44 <F.B.) and 
3 All. 585. Not appl; 5 All. 492; 11 All. 228: 5 Cal. 27; 
13 I.O. 81 ; 15 Bom. L.R. 383 and A.I.R. 1925 Pat. 
551, Rel. on. (Ross and Rowland, JJ). GANQA. 
B18 HUN Marwari w. Baghunath Prasad. 

A.I.R. 1930 Pat. 619. 

—Art. 160 — Proceedings disputing validity. 

•^Qrder confirming sale is valid so long as it is> 

not set aside. . . 

If for some reason or other, that is 'by operation 
of 8. 18, Limitation Act, or for some other reason, 
the judgment-debtor prays for time for making an 
application for setting aside the sale being ex- 
tended, the order oonflrming the sale whioh is al- 
ready made oannotbe said to be liieffeotive* That 

order should be considered tn be effective so lonp 

as it is not set aside. 48 Mad. 185, Foil. {Oldfield, 
J) {B.B. Chose and Bose, JJ.). NRCKBAR v. 
PrAKASH nag OHOWDH4RI. 

When there are proceedings disputing the- 

validity of the decree and the validity of the sale 
held thereunder the sale oou*Id not be held to 
have become absolute till those proceedings ace 
disposed of and final orders passed 1° them ; and 
time begins to run under Art 180 from that date 
only. 43 Mad. 185 (F. B,), Foil. 

THAYYAMDTH V. ODAYAPPAN. 99L0.632 

29 M.L.W. 108= 1927 M.W.N. 60- 

A.I.R. 1927 Mad. 39U 

Application to set aside sale dismissed— Su^ 

to set aside sale filed-Time during 

pending cannot be deducted, tn favour of an auction- 

^“inw'S^^uting period of limitation 

180 tlmaduring whioh an ' m vq 

R 90 for sattiDB aside the sale Ifl pending . . 

daduitod l\ thecal, will 

when Buoh application is rejected, but the tlma 

Turing which a Bult to eet the sale, on 

reieotion of an application under 0* 21, R» $ 
Riding cannot ba doduotod. Thera 1. no proTl*. 
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I-iMITATIOH act (1908). Art. 180— ReTival. 

lion of law for ezolndisg in favour of the aaotlon* 
tovrobaeer the period of the pendency of a enit 
filthy the judgment-dehtor to eet aeide a Court 
sale. {Phillips and Madhavan Nair, JJ.) SORNAM 
TflIBUVAZHIPBBUMAL PlLLAI. 96 1 0. 887* 
23. M.L.W. 744=1926 M.W.H. 368= 
A.I.R. 1926 Had. 837 =51 H.L.J. 126. 

4 

•-Art. 180 — BeTlval. 

^ .—In the case of application for delivery the 
xevival theory doee not apply. The only queetion 
ia when the right to apply accrued. {Bamesam, 
J.\. LALUMIAu. MAZUR HUNNIBSA. 

68 1 C. 718=1926 H. W. N. 317= 
A.I.R. 1926 Had. 698. 

—Art. 180— Starting point. 

— - -Period of three years under Art. 180 govern- 
ing the application of the auction pniohaeer-for 
delivery of possession of property pnrohased Is to 
he reckoned from the date of the confirmation of 
Bale under 0. 21, B. 92 and not from that of the 
final disposal of the application of judgment* 
debtor under 0. 21, B. 90. 12 M.I.A. 244 (P O.) and 
28 Oal. 776 (P.C.), Dist.i 48 Mad. 186 (F.6.), Disf. 
(B. B, Ohose and Bose, JJ.), Necebab v. 
PBAEASH NAU CBAUOHABI. 120 I.C. 107 = 

66 Oal. 608=A.I.B. 1930 Oal. 86. 

-Art. 181. 


Applloablllty. 

Application. 

Application within time. 

Execution of decree. 

Bzeoutlon sale. 

Inflolvency proceedlngB. 

Interpretation. 

Hesne profits. 

Mortgage decree. 

Reititutlon. 

Beuitral of ezeeatlon. 

Starting point. 

Time-barred application. 

•^Art. 181— Applicability. 

- "Decree for possession passed on condition 
that plaintiff should pay for Improvements to defen- 
dant. Amounts to be decided later, on oommlsslo- 
aet’e report— Article 181 applies and time to apply 
for execution aoorued from date on which amounts 
wm finally fixed by Court. 61 1.0. 676 and 24 All. 
800, DM, {Beilly and Ananthahrishna Aiyar^ 
JJ.). (SBIUATBI) DEtVASIRAMANI ANNAMALAI 
DESIEAB, PANDAEA BANNAUHI V. BAJU PHiLAI. 
1980 H.W.K. 676= A.I.R. 1930 Mad. 996= 

69 M.L.J. 679. 

I f • 

-Application in pending case — Article 181 does 
net apply nor any rnle of limitation. (1915) 
M,W.N. 796, Appr.; 42 Mad. 62 j A.I.R, 1922 Mad. 
dPr (1918) M.W.N. 867; A.I.R. 1925 Cal. 884 (F.B.); 
^.B.'1924 Mad. 695; A.I.B. 1925 Mad. 981; A.I.R. 
ilni Mad. 124; and 1 Lah. 187, Dist. (Curpenven, /.). 
BaMa^atbak Obetty U. alaqaffa Ohbtty. 

>1 681Iad.878=A.l.R. 1930 Mad.92B. 

^jp:-4rtiole 181, Limitation Act, does not apply 
vi^pHration in revision — No time limit is placed 
Oonrt’a power of revision. 

J powen are exercised by High Court quite 

ureapeotive of any right on the part of the aggriev- 
"aity to move the Court. 48 Oal. 1(^9, Ref. 

ihfj;). bbab naiuata v. fmfebob, 

L, ; . , *.14 «»« «>»«»■ «*• 

nsBTS^ppllqation for iha pxepaution of a final 
^SS9!9M:not an applloation for the. ezaonjllon of a 
flfismt bQV|ki),applipail 9 n wh(oh le ^gqTprpadby 



LIMITATION ACT (1908), Art. 181 — Applloabl.. 
llty. 

Art. 181. {Sulaiman and Pullan. JJ,). MaqbUIl- 

AHUAD V. PATESBRI PABTAB NABAIN SINOH. 

118 1.0.670=1929 A.L.J. 976= 
A.I.R. 1929 All. 677. 

Artiele 101 applies only when Art, 182 cannot-' 

^ppiy- 

Artiele 182 is the article framed for an appli- 
cation for execution of a decree. Artole 181 oonld' 
be brought into play only when there are definite 
ciroomstances which would make Art. 162 In- 
applicable. 

A deoree-holder made an applioation for execu- 
tion. Before the date fixed for sale the decree- 
holder made another applioation to the Oourt- 
stating that he had given the judgment- debtor six 
months' time, that bis application may he struolr 
off and the judgment-debtor saddled with costs. He. 
was not taken on bis word and the Court directed 
that the judgment-debtor shonld appear in order 
to verify the applioation. On the day fixed for- 
appearance the judgment-debtor did not appear and’ 
Court struck off the applioation. More than three 
years after this an applioation for execution war- 
again made. It was attempted to prove the oral- 
agreement granting six months’ time to bring the- 
case within the purview of Art. 181, 

Beld, that the only article that oonld apply to- 
the subsequent applioation was Art. 182andnoi- 
181. A. I. R. 1927 All. 16; A.I.R. 1927 All. 166, 
DM. {itukerjee, J.). MOBAMMAD Isbaq v. BALDBO- 
PbasAD. 114 1.0. 894=A.1.R. 1929 All. 606... 

— ■ -After preliminary decree In partition auit, 
applioation foe final decree is proper course and' 
fresh suit for absolute partition does not lie— 
Article 181, does not apply to such applioation, 
—Such applioation, however, affects propertieatheii/ 
in salt and not new properties. 

There is no limitation to an applioation made in- 
partition suit after the passing of a preliminary 
deoree. 28 0.0. 281, Bel, on. and 13 All. 890, Dist, 
{Stuart, C.J. and Baea, J.). Lalta Fbasad 
Bbabma Dim. 121 1 0. 280=6 O.W.R, 804= 

A.I.R. 1929 Oudb 466.. 

I ^Tbe applioation for making absolute a pre- 

liminary deoree for partition is governed by Ait. 
161. {Misra and Bata, JJ,). BlSBESBWAB GlBu.- 
SATISHOBAMDBA. 112 1.0.206= 

A.I.R. 1929 Oodh 117. 

Objections to execution proceedings — 

applies. 

Article 166, Limitation Act, does not govern tha 
oases of those applications which are filed by the 
parties to the suit as objections to the exeoutloi^ 
proceedings under 8. 47, 0. P, Code. The only 
article applicable In those oases is Art. 181. 88 All. 
389; 42 Mad 753 (P.B.); A,I R. 1922 Bom. 271 and 
1 L.L.J. 230, Foil; 17 0 0. 94; 6 0,0. 44 ; 21 Mad. 
494, and 26 All. 348 ; Dies, from, {Qokaran Nath^ 
Misra and Pullan, JJ,). MT. JiLAl v. ABDtTIk 
Rabmam. 115 1.0. 441=4 Luck. 209= 

5 O.W.K. 1063= A.I.R. 1929 Oudh 76. 

- 1 The procedure laid down in Rr. 3, 4 and 19> 
for substitution of legal representative of appellant, 
pr respondent is not exhaustive. Such applioation 
can be made at any time within period preaorlbed' 
by Art. 181, Lim. Act. {Das, Ahlteanf Sahay andr 
Maepherson, JJ.), HAKBEU SYBD MS. TAQt v. 
FATBB BAHASUB 81 MGH. 10 P.L.T. 763= 

A.I.R. 1929 Pat. B6B (F.B.). 

Article 181 goveiaa the limitation ol 
application made to a Oonittmdei any Aei oxoa^ 
t$ 0 Be for whloh difieient pailodi an pmaodbad ua 
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limitation act (1908), Art. 181 - Appllc.bl- 

iBMi- 
Sbekh Kandu u. 

Bebar Ginning Co., Ltd. a 09 IC 359— 

24 N.L.R. 100=11 N L.J. 65 = 11 H L-i. 200 = 

A.I.R. 1928 Nag. 194 
r— Theartiolo applicable for applications under 
a. 47 (3f the Code is .Art. 181 which gives three 
76ar8 from the date when the right to apply accrues. 

(£uvaland MttUr^JJ ). VMhLPATi Mukerji v 

SHEIKH SOLEM AN. 103 I. C. 233= S4 Cal 419 = 

A .• X, . « A.I.R. 1927 Cal. 614. 

Application under S. 47 must be governed by 

the residuary article. {Greave$ and ^fukerji, JJ ) 
Abdul Kader y. ambioa Charan. 

97 I; c. 697= A.I.R. 1927 Gal. 57. 

Arltcle 180 applies to application hj/ purchaser 
for delivery 0 / possession and not Art. 181. 

. Article 180 is applicable to an application by the 
purchaser of immovable property of a sale in exe* 
■oution of a decree for delivery of possession and 
not Art. 181. There is no warrant for extending 
the period of limitation by applying Art. 181 to a 
case where, owing to the auotion-purohaser's de- 
fault, delivery could not be effected. Opinion of 
Oldfield, J., in (1918) M.W.N. 214, Foil. ; and that 
0 / Abdul Rahim, J. Diss, (Devadoss and Waller. 
JJ.). V18 WASUNDARA Rao Bahadur v. Vannam 
Paidigadc. 91 I. C. 485=33 M.L.W. 472= 

A.I.R. 1926 Mad. 385 = 50 M.L-J. 72 

As it is not laid down that the mortgagor 
before paying money is to make any application to 
Court, the provisions of Art, 181 would not apply 
to the payment of money after the date fixed for 
payment. {Dalai, A.J C). Bhawani Prasad 
Singh v. Ram Rati Kunwar. 90 I. C. 418= 

28 O.C. 261 = A.I.R. 1925 Oadh 649. 

Article 181 of the Limitation Act applies to 

an application under 0. 34. R. 8 (4). {Wazir Easan, 
A.J.C.). Md. Baqar Khan v. jagat Nabatn 
Lal. 80 1.0.706 = 28 0.0.46 = 

A.I.R. 1925 Oudh 255. 

An application for bringing on record the 

legal representatives of a deceased person who was 
not a defendant or respondent on the date of his 
•death is governed by Art. 181 and not by Art. 177. 
{Campbell, J). WAHID Bakhsh u. Lalta 
PERSHAD. 73 I.C. 3B7=A I.R. 1924 Lah. 31B. 

An application for final decree is sprooeed- 

dlng in a suit and not In execution. Only one 
such application is permissible and it must be 
filed within three years of the preliminary decree. 
{Wallace and Jackson, JJ.). ATHAMSA Rowther 
V. GANESAN. 85 I.C. 808 = 35 H.L.T. 131 = 

1924 M.W.N. 884=20 M.L.W. 954= 
A.I.R. 1924 Had. 890 = 47 M.L.J. 641. 

Article 181 applies to application to set aside 

sale in execution. (Jackson, J.). K. Pallaya v. 
K, Bhimabaju. 84 I.C. 970=20 M.L.W. 606= 

1924 M.W.N. 759=35 M.L.T. 96= 
A.I.R. 1924 Mad. 859=47 M.L.J.533. 

Artiole 181 and not Art. 166 applies where 

sale being void, relief is oUimed under S. 47, 
0. P. Code. (Schtoabe, C.J., Ramesam and Waller, 
JJ.). RAJAGOPALA AITAB V. RAMANUJAOHABI- 
TAe. 80 I.C. 92=47 Mad. 288= 

19 M.L.W. 179 = 34 M L T. 37= 
1924 M.W.N. 182 = A.I.R. 1924 Had. 431 = 

46 M.L.J. 104 (F.B.). 
— ■ -The period of limitation to bring on record 
the legal representatives of respondents who have 
-died daring pendenoy of Privy Council Appeal for 
tpnrposes of execution Is 8 years from the date of 


LIMITATION ACT (1908), Art. 181— Ippllda* 
tion. 

the decree. 5 P.L.J. 314, Foil. (Philli^js and 
Odger/t. JJ.). KALYANI PiLLAI t>. THIRUVBN- 

kataswamy Aiyangar. 80 I.C. 85= 

20M.L.W. 99= 1924 M W.N 439= 
47 Had. 618=35 M L T. 50= 
A.I.R. 1924 Had. 603 = 45 M L J. 154. 

—^^—Judgment-debtor's application for restora- 
tion 0 / excess properly— Article ISl applies. 

The wording cl Art. 165 of the limitation sohe- 
dnle makes it absolutely clear that it was intend* 
ed to apply to an application provided for by 0. 21, 
R. 100 of the C- P. Code and no other and there- 
fore. where the applicant is a judgment debtor 
who has no remedy by a suit, the proper article 
which applies is Art. 181 and not Art. 165. 38 All. 
389 and 42 ^ldd. 753, Foil, (^^aeleod, C J- and 
Shah. J.), Rasul maltk ptN.iAR v. amina 
HANIF. 68 I.C. 349 = 24 Bom. L R. 771 = 

46 Bora. 1031 = A.I.R. 1922 Bom. 271. 

Where a suit is brought on behalf of a trust 
by a trustee impleading his co-truntee as a party 
defend^'nt, and where the plaintiff dies, the suit 
can be continued by the latter. Order 22. R. 3, 
does not apply. Article 181 and not Art. 176 
applies to a petition for such transposition. (AMur 
Rahim and Sadasiva Aivar, JJ ). SiMINATHA 
Pir.LAI V. RA.JAQOPALA MUDALIAB. 

62 I.C. 360=13 M.L.W. 148 = 1921 M.W.N. 108 = 
A.I.R. 1921 Mad. 124=40 M L J. 208. 

As ft preliminary decree in a partition suit, 

is not capable of execution, an application to 
effect partition And to prepare a final decree is not 
one for execution, coming under Art 181. Such 
an application is one in the suit to which the law 
of limitation does not apply. (Lindsay, J.C.). 
TAJA lilUL V. BUNDE RA.TA. 60 f.O. 433= 

7 O.L.J. 338=23 O.C. 281. 

—Art. 181— Application- , , . ^ 

Striking off on statistical or adrainistratlre 

ground an application for judicial relief, doea not 
amount to judicial disposal of it. For the purposes 

of limitation an application so struck off mu^t be 

regarded as pending (Pandalai, J.). BubrAMANIA 

CHETTIAR V. ANGAPPAASARI. 118 re. 769 = 

A.I.R. 1930 Mad. 328. 

•Where under the terms of a preliminary 


decree for partition the Court has to appoint a 
commissioner and get the partition effseted 

through him, an application reminding the Court 

in the matter cannot be treated as an 

falling within the purview of Art. 181. 4 M^. 

172. Rel. on. (Suhhedar, 

p. TDKABAM. 172 I.C. N.L. J 83- 

26 H.L.R 168= A.I.R 1930 206. 

The mere oertifioation by the decree-holder 

of a payment to him out of Court ^7 
debtor under R. 2 (1) is not an 
in the meaning of .4rt. 181* 

Lancelot Sanderson.) RAJA 8HRI 
p. THE ALL.AHABAD BANK LTD. 114 I^. S8J- 
3 Luck. 684=56 1/^30=29 M.L^ 161 
33 O.W.N. 267=1929 A L.J 33-6 0 W.N. 29 
31 Bom. L.K. 289=1. 

*• Application"— Meaning of. 
mate foot that the document 


to be made under 0. 21, R. 2 (1) waa oalled 
anniioatlon,” and was in the form of a petition can 

not alter the tLi nature of of 

vert what was really no mote ‘Boa » 

certain payments into- an “application, wltnm 
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LIXITATIOM act (1908), Art. 181 — Applica- 
tion. 

the meaning of Art. 181. (Sir Lancelot Sanderson.) 
RA.1A 8HB1 PRAKASH SIKGH t). THE ALLAHABAD 
Bane Ltd. 114 l-C. 581—3 Look. 684— 

56 I.A. 30=29 M.L. W. 161 = 33 C.W.W. 267= 
1929 A.Ii.J. 33=6 0.®. N. 29=31 Bom. L.R. 289= 
A.I.R. 1929 P.C. 19=56 M L J. 233 (P.C.). 

^Per JJukerji, /. — The substance ofau applica- 
tion and not the form of ibis to be looked to, to deter- 
mine its nature. {WaUh, A.C.J,, Lindsay, Sulaiman, 
Mukerji and Banerji, JJ.]. CHATTAB SiNGH u. 
KAMAL Singh. lOO I.C. 692=49 AH. 276= 

25 A.L.J. 201 = A.I.R. 1927 All. 16 (F.B.). 
Application in execution, tohon can be treated 
as eontmualion of a previous application. 

In order that an application for eseoution 
may be treated as au applioation in continuation of 
the previous application; the previous applicatiou 
must have been dismissed without any default on 
the part of the decree-holder, and the scope and 
oharaoter of the two applioatloDS must be the same. 

* Where in an application the first condition was 
fulfilled; but as regards the second some new pro- 
perties have been added in the fresh application, 
but this amendment as to adding properties was 
made within a reasonable time fromths date when 
amendment became necessary, 

Beld, that the application ought to be treated as 
tin application in cootiauation of the previous exe- 
oution. {Boss and Kulwant Sahay, J J .) . BISHUNDbo 
8AHA7 SAHU V. MABADEO PRASAD SAHU. 

102 I.O. 895=6 Pat. 274=8 P.L.T. 771= 

A. 1. R. 1927 Pat. 223. 


lion. 


•Certificalion by decree-holder is not applica- 


The word “applioation,” when used in Art. 181 
ineana an applioation "ejusdem generis*’ in other 
words an application on which the Oouib has to 
dsolde judicially; and as certification by a decree* 
holder under 0. 21, B. *2 (1) does not raise any 
^Int on whloh a Court has to deolde judioially, a 
oeriifioatlon is not in any ciroumstanoea an appll- 
ration within the meaning of Art. 181. (Case-lato 
^MouMsd.) (Sfuart, C.J. and Basa, J.), Pbaeasb 
Singh v. allahabad bai^e, ltd., luosnow 
Bbakch. 96 1.0.353 = 1 Luok. 428=29 0.0.358= 

30.W.R. 829=A.I.R. 1927 0adb7. 
- — Applioation made under 8. 39 for the trans- 
.Ur of the execution of the decree is not au appll- 
option for exeoution within the meaning of 0. 21, 
B, 10, hut an applioation to take a step-ln-aid of 
e^ceoution, governed by the residuary Art. 181. 
{J^nhaiya Lai and Askworth, JJ.). MT. SABODBA 
p. BBAGWAN das. 94 I.O. 462= 

A.l.B. 1926 All. 473. 
’ T i ■ -“Execution ofipZtoafion recorded for statistical 
jpwposts — Application remains pending. 

(,The Court passed an order on an execution ap- 
^ioation as follows. “The 3cd item was delivered 
^.thepetltiODSis and the petition was recorded. ” 
^heze were some proceedings in . Court relating to 
item 2 and a temporary injunotlon prevented its 
4eHveje7. Subsequent to the removal of the tem- 
porary in junotion, an execution applioation was 
SRfein, ' 

j^attheotiginal applioation should not 
.be regarded as dismissed. It was etUl pending 
-48$ the latter applioation waa oi^y intended to 
!9464l|0.at^ntlon of the execution Qqai;t. ,to the 
laot ^at the oxeaRtioo applioation tp ha p|o- 

Hence there was no bat to the origl- 
J44|6j|efipt^n;appiiiq||tV<m helqg psooeeded with. 


LIMITATION ACT (1908), Art. 181 — Exeontloii^ 
of decree. 

(Cose-lato-discttsssd.) (Deouio^s and Waller, JJ.). 
PATTANAYIA 0. PATTAYYA. 92 I.O. 782= 

1926 H. W.N. 262=A.1.R. 1926 Mad. 433= 

50 M.L.J. 215. 

—Art. 181— Application within time. 

See also Art. 181*— Mortgage Deobbb. 

Redemption suit — Application for final de- 
cree within three years frpm decree in second* 
appeal from preliminary decree, held to be within 
lime. 19 Mad. 9U; 22 Mad. 293; A.I.R. 1921 Mad. 

414 and 39 Cal. 925. Bel. on ; A.I.R 1926 P.C. 9» 
and A.I.R. 1927 P.C. 25. Re/.; A.I.R 1918 P.C. 151 
and A. I R. 1928 Gal. 646, Dtst. {iVallace, J.). 

D. VENEATABAMA V. DODDAOBABIAB. 

31 M.L.W. 207=1930 M.W.N. 104= 
A.I.R. 1930 Had. 853=58 M.L.J. 207. 

“Preliminary decree passed by the Trial Oourb- 

merges in the decree of the Court of appeal and. 
the latter is the only decree whioh can be made 
final. Application for final deoteo is aoooxdingly 
within time noder Alt. 181 if made within 8 yeaze- 
of the appellate decree. (Broadtoay and Campbell, 
JJ .), PiTZHOLMES V . Bank op Upper India* 
Ltd. 61 I.O. 649=5 Lab. 257= 

A. X. B. 1924 Lab. 582. 

■Preliminary decree affirmed on appeal — Time- 
for applying for final decree is 3 years from the date^ 
of affirmance. 39 All. 641; 40 All. 208 ; 4Q Mad. 
714, Foil. {Mookerjee and Chotener, JJ.). Uma 
Obaran Chaebavebty 0. Nibaban Obandba 
OBAERAVEBTY. 75 I.O. 2=37 O.L.J. 4S2=- 

A. I. R. 1923 Cal. 389. 
—Art. 181— Exeoatlon of decree. 

^—Preliminary mortgage-deoree for certain 
amount, against Hindu father— Boos, not parties 
to suit, subsequently obtaining declaration that- 
smaller amount was biuding on family— Flnat 
decree passed for the smaller amount hut silent aa- 
to bslanoe— plaintiff applying under R. 6 for re- 
oovery of balance alter three years after deolara-- 
tory decree obtained by sons, 

Beld, that the efieot of the declaratory deorea- 
obtained by the sons was to confine the charge on 
the family property to smaller amount only, and 
that the balance of the amount oeased to he a 
I mortgage- debt and henoe the plaintifi had under 
0. 31, R, 6. C. P.Code, no right to recover the 
balance of the amonut. 

Held further, that the right of plaintifi to re* 
cover the balance mast be by exeoatlon of the 
decree for the balance, treating it as a simple 
money decree. , 

Held, also that since the right to reoovec the 
balance personally from morigagor acorued to 
plaintiff when the declaratory decree in favour of 
the sons was passed, on that date, it must be 
deemed to have been settled, that his remedy for 
the balance was against the mortgagor personally. 

The application whiob was made more than 
three years after the date of the deolaiatoxy deoree 
in favour of the sons, date for execution of the 
personal deoree was barred under Act. 181, Limi- 
tation Act. {Sulainan, Ag. C.J. and Weir, /.). 
Ghotey Lal V. Laiq Singh. iii l.Q. 

26 A.L. J. 1374= A.I.R. 1929 All. 18. 

Com^omise ewtelwenf decree— On default of 

iioo suecessxve insfalmenfs tohole amounl to be dwe^ 
ApplieaiioH for recovering in9tolment^.lrfiel« 182: 
(7) applies-^Applieation for balaum of. deeretat 
atnounl— ArMcto 181 opplM. t 

Wheze a oompiomlea deoree dlxeoted ipaYment 1 ^ 
Instalments on named dates, and further tdlxeote^ 
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IiIMITlTION ACT (1908). Art 181 - Execution 
of decree. 

4he judgment-debtor to pay the entice balance due 
if he made default as to any two successive instal* 
ments. 

Hild, (Pec Benclt),— That if the application 

IOC execution is an application to recover cectaln 
instalmentsalready overdue, Art. 182(7) applies 
end limitation will run in ceepeot of each inetal- 
ment from the date on which it became payable, 
3eld, further, that if the application for execu- 
tion is an application to recover the balance of the 
decretal amount remaining unpaid, Art. 181 applies 
and limitation will run as to the whole balance 
unpaid, from the date of the later of the last two 
successive Instalments unpaid, the decree-holder 
being entitled to a decree for the whole balance if 
his application is within three years of that date 
less the amount of any individual instalments, 
which regarded as individual instalments, ace not 
already barred by limitation. 

Per Mukerji, J . — The provision in the deoree, 
which makes the whole of the decretal amount 
payable, in case of one or more defaults, is only an 
ancillary clause and can have no independent exis- 
tence. It is, therefore, not right to say that, there 
being no clause in Ait. 182 which would directly 
apply. Article 181 should apply to it. (Sulaiman, 
Ag.C.J., Mukerji and Boys, JJ.). JOTI PBASAD 
V. SeiOHAND. 112 I.O. 73*26 A. L. J. 986 = 

31 All. 237 = A.I.R. 1928 All. 629 (F.B ). 

— -Certification of payment by decree-holder. 

It is not incumbent upon the decree-holder to 
oartify payment by making an application for the 
.purpose, and therefore Ait. 181 does not apply. But 
the oeitificatlon cannot be postponed indefinitely, 
for It must be made within three years before exe- 
cution is applied for to save the decree from limi- 
tation under 8. 20, Indian Limitation Act, or on 
the ground of waiver. A.I.R. 1922 Oal, 30, ZJiss. ; 
46 Bom, 91, Appr. (Suhrawardy and Cuming, JJ,). 

JALIM OHANDU. YUSUFALI CHOUDHUBI. 

86 I.C. 1091 = 30 O.W.N. 949 = 94 Oal. 143= 

A.I.R. 1923 Oal. 1012. 

■Application by decree-holder to record pay 


^ment made to him out of Court— Article 181 applies 

Where a decree-holder in execution of his deoree 
sought to escape the bat of limitation ui^er ^ Art, 
182 by tefetanoe to a payment made by the judg- 
ment-debtor out of Ooutb. . - , t 

Held, that he was entitled to plead the payment 
that Art. 174 of the Limitation Act is not applica- 
ble to a case under sub-R. 1 of R. 2, of 0. 2L but 
isaoplioabla only to a case under O. 21, K. 2, 
eub-R. (2) and that under Art. 181 the decree-holder 
can certify the payment within 3 years of the date 

°^TheS^U no period of limitation for an applica- 
tion by deoteo-boldet, who has received payment 
from the judgment-debtor out of Court, to record 
the payment. Therefore the only article applicable 
Is 181 of the Limitation Schedule which provides 
that an application, for whioh no period of limita- 
tion is provided elsewhere in this schedule shall Tw 
made within three years from the time when the 
right to apply accrues. {Uukerjee and Panton, JJ.). 

BALI MAHAMUADSAHI P. AJANUALI. 

6B..0. 780=26 C,W.H. 329=35 

Where the execution Court suspended the 

execution ptooeodinga and ordered that it 
^proceed with the execution unless an application 

'wae made. 


LIHITATION ACT (1906), Ark. 181— Sxeeatlea 
■ale. 

Held, the application would be governed by Art. 
181. (Piggott and Walsh, JJ.). Madho Pbasad o, 
DDRUPADI BIBI. 61 I.O. 417=43 All. 883= 

19 ft.L.J. 174= A.I.R. 1921 All. 99. 

Suit under 0. 21, .2?. 63, decided in favour of 

decree-holder — Fresh attachment if necessary-Limi- 
taiion therefor. 

A claimant’s objection to attachment of property 
on the ground of titlt) succeeded, but subsequently 
the decree holder's regular suit was finally decid- 
ed against the objector, 

Held, the final decision of the suit in favour of 
the decree-holder operated to revive the original 
application for attachment no question of limita- 
tion arose. But if the decree-holder’s auooesaes 
did not operate to revive the original application 
for attachment and the decree-holder had to make 
a fresh application the fresh application is govern- 
ed by Art. 181 and not by Art. 182 of the Limibatloa 
Act. (WilberfoTce, J.). Shib DAS v. Ram Nath. 

61 1.G. 817 (Lah.)« 

—Apt. 181 — Execution sale. 

■ ^Setting aside— Void sale— Article 181 applies. 

Where notice required by 0. 21, R. 22, is not 
given but the sale or excess sale takes place such 
a sale is void. Being void the sale need not be 
set aside and as suoh s^le need not be set aside 
the period of limitation (comparatively shorter) 
prescribed by Art. 166 would not apply, so that 
in cases where sales ate held to be void, appro- 
priate relief could be obtained by parties to the 
suit by proceedings under S. 47, the period of 
limitation being not the period prescribed for the 
setting aside of sales but general period of three 
years prescribed by Art. 131. A.l.B, 1924 Mad. 
431 (P.B.) 7. Poll.; A.I.R. 1924 Mad. 859, Expl. 
and Diet.-, A.I.R. 1926 Pat, 397, Expl.\ 48 Mad. 918, 
Ref. {Ananthakrishna Ayyar,J.). CHBNOAIiBATA 
Reddy V. Kollapdbi RBDDi. 128 1.0.24= 
1929 M.W.N. 811= A.I.R. 1930 Had. 12. 
.petition for review of order confirming auc- 
tion-sale is application under 8. 47 and govern- 
ed by Art. 181. A.I.R. 1928 Cal. 60. Bel. on. 
(Kinkhede. A.J.C.). SUNDBBABAI v. BAPTOA. 

116 I.O. 69=A.I.R 1929 Nag. 308. 

——An application under 8. 47 falls within 

Art. 181, Limitation Act and not under Art. 104 

of the Aot, although in the result the applicant 

asked for setting aside the sale. (B B. OhoM 

and N. K. Bose. JJ.), HAFEZ UZIB khl v NASI- 

MANNES9A BIBI. 116 I.O. 634- A.I.R. 1928 Oal- 869. 

—-Application to declare void a sale in contra- 

ventionof 0. 21, R. 22 (1). 0. P- Code U governed 

by Art. 181 and not by 166. 27 C.l.J. 628 and 

A.I.R. 1924 Mad. 431. (P.B.). Poll. {Page and 

Grahman, JJ.). MANUOTHA NATH o. MT. 

ldtohmi Devi 109 I.O. 63*98 Oal. 96= 

LdtohmI DEVI.^ ^ ^ ^ 979=A.I.R. 1928 Cal. 60. 

.The right to apply to recover property wrong- 

Iv sold in execution accrues at the date of sale. 
{Duval and mtUr,JJ.). UMAPATI MCK^BJEE 
SHEIKHSOLEMAH.^^^ 

^Orissa Tenancy Aot (B. and 0. Aot II of 1913) 

S. 227 (3)— Application under, for setting aside 
sale in execution is not under O.P. Code, 8. 47. aad 
is governed by Art. 181 and not by Art. 166. 38 i.u. 
209 Poll.; A.I.R. 1926 Oal. 351 , Dms. / fom. (Pm^ 
want Sahay and Maepherson, JJ.). ANANTAOHABAH 
PADHiN ». NIMAI BAHOBALBNDBA^^ 

8P.L.T. 186= A.I.R. 1M7 P»t. 1". 
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IOT (1908), Art. 181— Bieoatlon 

lale- 

— — Appltoatlon to set aside eTeoablou sale on 
the stonnd of want of notice under O. 31, B. 32, is 
»ffOveraed by three years* rule of limitation under 
Art. 18li {Das and Adami, JJ.). BiHABI LAL 
UlTTBB V- TANDK LAIi MANDBR. 

97 I. C. 798=8 P. L. T. 28 = 
A. I. R. 1926 Pat. 397. 

-—Art. 181 — Insolvenoy proceedings. 

— Artlole 181 does not govern an application 
under S. 86 of the Provincial Insolvency Act by 
the Offioial Reoeiver to aet aside an alienation by 
the ‘Insolvent. {Oldfield and Devadoss, JJ,). 
V. RAMASWAMIAH V SUBRAMANIA AlYAB. 

79 l.C. »3= A.I.R. 1923 Had. 172. 

The Court can take action under S. 53 at any 

•time during the pendency of the proceedings when 
-a transfer open to objeotion under the said section 
Is brought to its notice, by an application made to 
'it by a creditor of the Insolvent, Art. 181 has no 
application to this case, {ifoli Sagat, J,). DABYAI 
'SlNQH u. KTJNJ LAL. 79 l.C. 999= 

A. I. B. 192i Lab. 9S3. 


•Provincidl Insolvency Act (1907), 8. 37 — 
A^lications under, by a Beceiver are not governed 
''bp Art. 181 of Ltmifafion Aet. 

An application under S. 37 of Act III of 1907 is 
>iiot governed by Art. 181 of the Limitation Aot. 
Aeeording to the wording of S« 37, If the High 
Court chooses to take action itself under that seo* 
^tlen it.is not bound by any period of limitation. 
Therefore the faot that the Court was moved to 
'take action by the Receiver makes no difference. 
'The Court, if it so desires can take action under 
87, at any time during the pendency of the pro- 
ceedings when a transfer open to ob|ection under 
the said section is brought to Its notice and there- 
fore there is no reason why the Reoeiver should be 
fSBtiioted by Art. 181 of the Limitation Aot In 
moving the Court to take action* Obiter ; even 
asanming Art. 181 to be applicable the right to 
'move in the matter aoorued to Receiver from day 
'to day as long as the proceedings oontinued. {Le* 

■Bouignol and Abdul Qaiir, JJ.). PlBTHl Kats o. 
'Basheshab Nath. 89 1. 0. 403= 

I.I.R. 1934 Lah. 831. 


LIHITATIOH AOT (1908), Art. 181 — VortgAtfO 
decree. 

Sahay, /.). Habaehpan Mibsib v. Jacdu 
M iesiB. 84 I. C. 272=4 Pat. 97=9 P.L.T. 62«ca 
1924 P.H. O.C. 269=3 Pat. L.R. Glv. 323S 

A.I.R. 1924 Pat. 781« 


—Art. 181— Hesne profits. 

Article 181 applies to applications speoifi- 
oatly provided by the O.P. Code, and therefore, it 
does not apply to an application foe the asoertain- 
ment of mesne profits. A.I.R. 1938 Bom 268, 

7 Bom. 219 and 17 Mad. 179, Ref. {Paihar and 
Baker, JJ.]. Shankeb v. Gangabam. 

109 l.C. 734=92 Bom. 360= 
30 Bom.L.R. 903= A.I.R. 1928 Bom. 236. 

Application for determination of mesne pro- 
fits is one within the scope of Ait. 181. (Sriniuaaa 
Ayyangar and Jackson, JJ.). ALLUBI TiMMABAJU 
V. ALLUBI NAB&SIMHARAJU. 109 I.O. 988= 

1928 H.V.N. 228=26 M.L.W. 152= 
A.I.R. 1928 Had. 922=94 H.L.J. 669. 

Pending appeal by the defendants, propei- 
ties were delivered to the plaintiS in execution ot 
the decree. Defendants succeeded in their appeal 
and also in the High Court, They* got back thels 
properties and then applied for mesne profits by 
way of restitution, 

Held, that the aztiole applicable to an applioa- 
iioB for restitution was Art. 181, Limitation Act. 
A.l.B. 1925 Pat. 1 (F.B,), FoU.’, and that the time 
was to be oomputed from the date of the final 
decree which was the decree of the High Court and 
not that of the first appellate Court. 89 AIL 
611 and A.I.R. 1926 P.0.98, Foil. (Suitoanf Sakay 
and Haopherson, JJ.), RaubU JhAWAN THAEUB 
V. BANKET THAKUB. 114 I.O. 476= 

7 Pat. 794=10 PatL.T. 49= A.I.R. 1928 Pat. 898. 

—The right to apply for ascertainment of 
mesne profits will arise either when the delivery 
of possession is actually given or three years ex- 
pire from the date of the preliminary decree. 
{Jioala Prasad, A.O.J, and KtUwant Sahay, J.), 
HabAKHPAN MlSaiB O. jagdbe missib. 

64 1.0. 272=4 Pat. 57= 5 P.L.T. 626= 
1924 P.H.0.0. 266=3 Pat.L.R. OIt. 38= 

A.I.R. 1924 Pat. 781. 


An application under 8. 86 of the Prov. Ins. 
'Aot by the Offioial Reoeiver for having a transfer 
made by the insolvenoy avoided is not governed 
%y Art. 181 of the Limitation Aot. That atUole 
applies only to applioations made under O.P. Oode. 
'(Avflnp and Krishnan, JJ.). DTTBAIYA SOLAGAN v. 
’VHNKATABAMA NAYAKBB. 60 I. 0. 123= 

12 H.L.W. 939. 

'^Art. 181— Interpretation. 

^Artlole 181 must be construed as referring to 

a/ttsdsm generis applications with those in preoe- 
•ding articles, vis., O.P. Oode ones. {Findlay, J,C.), 
*BALAJ V. GOPAI. MALI. 102 1 . 0 . 943 = 

A.I.R. 1927 Nag. 262. 

— 'Hesne profits— Aseertainment of. 

Under the old Code there was divergence of 
'pinion between the High Oourts upon the point 
: of limitation of applications for ascertainment of 
'^sne profits and the present oode has tried to 
^olyeltby making the asoertalmeut of mesne 
JBjiofltg a part of the suit and in continuation 
'^ereof, Ko longer is suoh a proceeding a separate 
ijv^eedlnli and an application fer ascertainment 
^^ttMba'profltt 1 b no longer an applioiitlon in 
wbuttoiT Pratad, A. 0./. emdKidvant 


■ ^Application to ascertain moms profits— Artida 
does not apply. 

The Limitation Aot does not apply to all ap- 
plioations . The applieatlons speol floally desorlhed 
in the 8rd division of the first sohedule of the 
Indian Limitation Aot are all the applloationa 
under the 0. P« Oode and under those Art, 181 
must be so limited. An application to asoertain 
mense profits in inquiry under 0. XX, R. 12 (1) (e) 
is not governed by Art. 181 of the Aot. (IVaH 
and Marten, JJ.). THE&TA ZALA)iJl o. DrANA 
Jawhabji. 77 I.O. 497sA.I.R. 1928 Bom. 868. 

—Art. 181— Mortgage deoree. 

Limifation for final deoree runs from date of 

appellate decree. 

Where there has been an appeal from a prelimi- 
nary mortgage decree, the period o! three years 
within whleh, under Art. 181, an appUoatlom 
for a final deoree must be made runs from the 
date of the deoree ot the appellate Court and not 
from the expiry of the time for payment fixed by 
the preliminary deoree. {Caae-law diseuaaed), 
{Ananthairiehna Ayyar, J,). Dukshinahoobtbx 
9. CBI8RHASAUI. 188 l.a 199m 

&.I.R. 198aaiid,l8tt. 
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limitation act (1908). Art. 181 — Mortgage 

decree. 

Preliminary decree appealed trom—Time for 


y ^ J VI 

applying for final decree runs from appellate decree, 
■Where there has been an appeal from a pre- 
liminary mortgage-decree and the appellate Court 
has not extended the time for payment, the period 
of throe years within which, under Art. 181 an 
application for a final decree under 0. 34. R. 5, 
8ub-R. 2, must be made, runs from the date of the 
decree of the apprllate Court, not from the expiry 
of the time for payment, fixed by the preliminary 
decree, even when the appellate Court has confirm- 
ed the decree of the lower Court. 

Where before the date of the appellate Court's 
decision the three years and six months had 
passed and therefore it was contended that decree 
was dead before the appellate Court gave its deci- 
sion and could not bo revived. 

Held, that when an appellant appeals, unless 
there is some rule dismissing the appeal by ap- 
pellate Court for want of time or an order is 
procured dismissing it. his appeal stands till it is 
heard. A. T. R. 1916 P.C. 93, Pel, on. {Lord 
Phillimore.) FITZROI.MES v. BANK OP UPPER 
India. 100 I.c. 22=8 Lah. 258 = 34 I A. 32= 

25 A. L.J. 78=1927 M W N. 87= 
38M L.T. 48=4 O.W.N. 181 = 
28 P.L R. 117 = 31 C. W. N 414=45 0 L J. 297 = 
25 M.L.W. 722=29 Bom. L.R. 792= 8 P.L.T. 377 = 
A.I.R. 1927 P.C. 25 = 92 MX.J. 366 (P.O ). 

Sale set aside— Sale proceeds refunded to 

purchaser by mortgagee— Mortgagee can apply 
under B. 6— Time runs from date of refund. 
29 All. 260. Not foil. \ 26 All. 25, Foil. {DaUl and 
Ptdlan, JJ.). Badad Singh v. Debt Saran 
DHAB. 100 I.C. 775=25 A «5 = A9 Ay^^5n8 = 

During the three years 6xed by Art. 181 of 

the Limitation Act for applying fora final decree, 
the suit for redemption continues, and during that 
period rights of the mortgagor and the mortgagee 
are governed by the ‘‘preliminary decree Uqbal 
Ahmad J.). ABDUD ‘KARTM u. DURG\ PRASAD. 
^ ' 100 I.C. 324= &.I.R 1927 All. 305. 

Appeal filed against preliminary decree— 

Time for applying for 

appellate decree. 36 All 3.50 (P.C.), ' 

641 (P B.), A firmed-. 38 All. 21, Ooerruled. {Vtscount 

SA.YID.TOWAD HnSSAIN *. GENOA V 

Rtngh 98 I.C. 499 = 6 Pat. 24=53 LA- 197- 

24 A L J. 763=7 P.L.T. 579=1926 M W^. 591 = 
44 C.L.J. 83 = 3 O.W.N. 690 = 24 H 394= 
28 Bom. L.R. 1395—31 O.W.N. -58 ^ 

A I.R. 1926 P.C. 93 = 91 M.L.J. J81 (P.C 
C.P.Code, 0. 84, Rr-. 3, 5 arid 6~Distinc. 

^'‘rhero is a distinction between Rt. 3 and 5 and 
B, 6 of 0. 34. Rule 6 requires no 
therefore escapes the operation of Art. 181 of 
the Limitation Aot. Both Rr. 3 and 6 J* 

incumbent that the decree-holder must present 

Si^ “-sir 

KUAE. ^ J p Qnjh 12. 

Limitation for an application for final decree 

etarts from the date of appellate decree. . 

Against a preliminary decree for sale in a mort 
gage^sult against the executant and his 
Jpioal bad been preferred by the sous only, on 


LIMITATION ACT (1908), Art. 181— Mortgage 
decree. 

behalf of and in the interest of the whole family 
on the ground that the entire family property was 
to be exempted from the decree. An application 
for making the decree final was made within three 
years from the dat-i of the appelUte decree. 

Held, that the appeal was preferred on behalf of 
the whole family though in the name of the sons 
only and the decree passed in appeal was a decree 
in which the first Court’s decree merged and that 
limitation for the application for making the 
decree final, would run from the date of such 
decree and the application was within time. 
39 All. 641, Rel. on. ISnlaiman and Boys, JJ ). 
Tula Ram v. Bhup .Singh. 89 I. C. 214= 

47 All. 913=23 A. L. J. 867= 
6 L. R. A. Civ. 485=A.I.R. 1925 All. 691. 


' Article 181 applies to application under C.P, 
Coie, 0. 34. B. 5. 

An application for final decree under 0. 34, R. 5 
is governed by the residuary Art. 181. After the 
period of limitation has expired, the application 
by one of the defendants to sot aside the prelimi* 
nary decree does nob revive the plaintiff’s right to 
apply for the final decree. 33 All. 264 (P.C.), Dist. 
(Suhraioardy and Cuming, JJ.). MAHAMAD 
Kamel v. Ahmad all 87 i.c . 748= 

A.I.R. 1923 Cal. 1030. 

Application under 0. P. Code, 0. 34, R. 6— 

Article 181 and not 183 applies. 

An application under 0. 34. R. Sia an applica 
tion for .a new decree in the suit and it cannot be 
said to be an application for enforcing a judgment, 
or decree within the meaning of Art. 183, and con- 
sequently Art. 183 is not applicable to an appli- 
cation under 0. 84, R. 6. Article 181 of the Limi- 
tation Aot applies to such an application and the 
case of 42 Cal. 294 In so far as it decided that- 
Art. 181 does not apply to such an applicaUon, was 
not rightly decided. 42 Oal 294, Overruled; 40 All. 
651, Poll. (Sanderson. C.J.. Walmsley. Rankin, Buck- 
land and Afukerji. JJ.). FranoiS Higgin Pbll 
V. Minnie Gregory. 89 i.c. 1=29 0 W N 678= 
82 Cal. 828= A.I.R. 1925 Cal. 834 (P.B.). 

Applies to application for final decree— 

Liraitatiou in case of preliminary mortgage decree 
is not suspended by another decree holding the 
property not to be the mortgagor’s. 

There ik no suspension of the Limitation till 
such decree is set aside by an \ppollate Court, 
(Dev/idoss and Jackson t JJ.}- \MMATH\YI \MMAL 
V. SlVARAMA PTLLAT. 85 I.C. 272= 

20 M.L.W. 987= A.I.R. 1925 Mad. 334= 

48 U.L.J. 74. 

•Application for final decree — Date fixed for 


payment postponed at defendant's request bresn 
application is not necessarij — Li-nifafion Act. 
Art. 181 does not apply. 

The words “the day fixed” in 0. 34. R. 3 
to the day fixed under the preceding rule. 

Postponement of the day fixed for payment at 
defendant’s request does not amount to a ^is- 
mibsal of the application of the plaintiff to have 
a final decree passed. The application must be 
deemed to have remaiued pending for final orders 
and the Court to have postponed the passing ot 
such orders. No further application for a final 
decree is necessary and any subsequent 
tiou if made in that behalf is only for the 
purpose of continuing the proceeding on the origi- 
nal application which had been Buspended. buen 
an application is not governed by Art. 181 and there- 





CIVIL. CBIMINAL AND BBVBNUB 




•LIMITITIOH act (1908), Art. 181 — Mortgage 

decree. 

i8 DO limitation in respect of it. [Koival, A.J,C,). 
CBIMNAJI RAIBHAMJI f. SONAJI. 88 I-C. 901» 

21 N. L. B. 47»A.I.R. 1925 Nag. 291. 
——Where 0DI7 a part of the preliminary decree is 
appealed against, and the appeal is directed against 
eome defendants only, those defendants who are 
made respondents cannot be heard to say that the 
time to apply for final decree inns from the date 
of the decree of the first Court. 40 All. 203, Foil. 
(Bytes Daniels, JJ.). Mahabir Prasad t>. 
KANHAI7A LAL. 74 I.C. 372=21 A.L.J. 326= 
4 L.R A. CiT. 278 = A. I. R. 1924 All. 99. 

Conditional decree to be made absolute— 

Article 181 applies. 

An application for malting a conditional decree 
passed by consent, absolute would be governed by 
the general Art. 181 which applies to all applied* 
tioDB for which no period of limitation is provided 
elsewhere in the Limitation Act or by 8. 43, C. P. 
Code. Even where there is a condition in the decree 
that until one judgment' debtor’s share is found to 
he insufficient no eteps are to be taken against the 
ether jadgment'debtor, the right to apply against 
both accrues at the same time. The right to apply 
for order absolute is one thing and the determina- 
tion of the question as to which property should be 
sold first is another. (Sfuarf and Sulaiman, JJ.). 
BALDEO das V. PlTAUBAB. 70 I.O. 840 = 

A.I.R. 1928 All. 29. 

' •Mortgage’decree — Possession deliverable on 

plainfij?' deposifiny Bs. 55 in any Chaitra month — 
Time does not begin to run until deposit is made. 

The decree was, “ The plaintiff do pay to the 
defendants Rb. 55 in respect of the debt on mort- 
gage in Chaifra of any year and the plaintiff do 
obtain possession of the lands in suit considering 
the same to have been redeemed. The plaintiff la 
not entitled to take possassion of the lauds in dis- 
pute in any other month except C^aifra.*’ The 
plaintiff was now seeking to execute the decree and 
was met by the contention that execution was 
barred, 

Held, that the relationship of the mortgagor and 
mortgagee still continued to exist between the 
parties. It was really a preliminary decree. 
48 Bom. 334, 477, Cons.; 28 Bom. 692, Diu. Under 
Art. 181, until he paid the money he was not en- 
titled to possession and until possession was asked 
for and refused he had no right to apply to the 
Court. (Afacleod, C.J. and Crump, J.), HANMANT 
V. BHIDU SAMBHU GATADA. 72 I.O. 5S8= 

28 Bom.L R. 398=47 Bom. 692= 
A.I.R. 1923 Bom. 300. 
— ' -An application for the preparation 0! the final 
decree, must be made within three years from the 
time ** when the right to apply accrues", i.s.. the 
day fixed by the proliminaiy decree for payment 
of mortgage money. The mere fact that by a oleri- 
oal error a wrong sum has been entered, does not 
afieot the oase, as there was no alteration In the de- 

WM. (Hyves and Sfuaft, JJ.). Bamohandab 0 . 
7AIUAIi. 691.0. 199=20 A.L-J. 640 = 

A.I.R. 1923 All. 22. 

—The application for a final decree in a mort- 
gage suit more than 3 years after the date fixed for 
payment under the preliminary decree. Is bamd 
by limitation under Art. 181 of the Limitation 
Aot. 7 L.W. 488, ^oU. (Arvshnan and Ramssam, 
.Muumabi YENSATIAH V. Boganatbam 
BubBIAH. 69 I.C 888= 

1^=10 M.L.W. 198=8Q1I.L.T. 988= 
.K. intt * A.l.B.1999'lIaa. 63=42 M.LJ. 81. 

D. D. VOL. ni— 179 & 180 


LIMITATION AGT (1908), Art. 181— Bestltutlonl 

Preliminary decree appealed against — Bight 

to apply for final decree accrues from date of 
appellate decree. 89 All. 641, Foil. A.I.R. 1914 
P.C. 66, Re/, to. [Das and Adami, JJ.). SAIYID 
JOWAD HDSSAIN V. GENDAN SINGH. 

66 I.C. 790=1922 P.H.C.C. 164= 

3 P.L.T. 329=1 Fat. 444= A.I.R. 1922 Pat. 205. 
The starting point for limitation to applica- 
tions for final decree, to which Limitation Aot, 
Art. 181 applies, is the date of the preliminary de- 
cree of the appellate Court and not that of the ori- 
ginal, whether the appellate decree varies or affirms 
the original decree. (TTaffis, C.J. and Oldfield, J.). 
Jatakti VENKATYA V. Damisetti Sathirajd. 

64 I.C. 470=44 Had. 714=14 M.L.V. 180= 
A.I.R. 1921 Mad. 414=41 M.L.J. 117. 

Subsequent to the date fixed for payment in 

theipreliminary decree obtained by a third mort- 
gagee a second mortgagee obtained a decree on his 
mortgage in which the Court expressed the opinion 
that the third mortgagee could not sell the pro- 
perty before he had paid off the second mortgage. 

Held, that the period from the date of the judg- 
ment which contained that opinion to the data 
when the third mortgagee paid the snm due to the 
second mortgagee, should be deduoted in calculat- 
ing the time-limit for au application for decree 
absolute by the third mortgagee, assuming 
Art. 181 applied. [Hooherjee, A.O.J. and Fletcher, 

J.). HEUBNDBA Mohan v. Dhabaninath 
Chandra, 62 l.G. 418=33 Q.L.J, 260= 

2S0.W.N. 376= A.I.R. 1921 Cal. 381. 

' - — -An applioation for a personal decree against 
the mortgagor or his surely after exhausting the 
hypothecated properties is governed by Art. 181. 
Even if Art. applies any application foreze- 
cation against the mortgagor would save limita- 
tion against the surety under Art. 182. Explana- 
tion I. (Swinhoe, A.J,C.). YlNEB SCPATA 0 . 
Maung EIN. 60 1.0. 23=(1920) 3 U.B.R. 261. 

—Art. 181— Restitution. 

An applioation under 8. 144 is an application 

for execution of a decree passed in appeal when that 
decree varies or reverses the decree of the Court of 
first 'instance, it being in substance an applioation 
made for seeking the aid of the Gonrt in working 
out the final decree. Where an appellate Court has 
ordered restitution to a person who has been dia- 
possessed under a decree and an appeal against 
that order has been dismissed by the High 
Court the period of limitation under Ait. 161 fox 
an applioation for assessment of mesne profits 
begins to run from the date of the order of the 
High Court. (Rasa and Bisheshwar Nath, JJ.), 
Chandiea Singh 0 . Bithal das. 7 O.W.N. IISS. 

— Where a trial Court’s decree is reversed in 

first appeal which, in its turn, is affirmed in second 
appeal but the trial Court’s decree is executed 
during pendency of first appeal, the limitation for 
an application for reetlbutlonibeglns from the date 
of the decree in first appeal and not that in second 
appeal. 7 Bom. L.R. 704;27 C.L L 451; and A.I.B. 
1926 Oal.i 981, Diet from. (RanWn, C. C. C. 
Ohose and Buchland, JJ.). Hari MOHAN 0 . Paba- 
MSSBWUB SAHA. 56 OaU 61 = 117 1.0 . 843= 

32 O.W.N. 971= A.I.R. 1928 Qal. 010^ 

.. The period of limitation is three years for 
an appUeation for restitution. 24 0. L. J. 40G, 
Poll. {Netoboidd and B. B. Qhose, JJ.), Pabahab 
RAHAHAN V. ABDUL 3AUAD. 92 1.0. 90Q= 

A.I.R. 1986 0al.98ii; 
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An application for restitution nnder S. 144 
is not an application for execution but a misoel* 
laneoue application, and Art. 181 governs it. 
67 P. R. 1918, Foil. (Coldstream, J.). QUJAR Mag 
V. Nabain Singh. 96 I.o. 801s 

A. I. R. 1926 Lah. 685. 

— C. P. Code. 8. Hi— Application under— If 
governed by Art. 181 or 182. 

Per Das and Kulwint Saliay, JJ. —An application 
for restitution is governed bj Art. 181 and not 
Art. 182. 

Pet J?oss, /.—There is no reason in principle why 
an application for restitution should not be treated 
as an application for execution, and therefore such 
an application is governed by Art. 182. 24 0. L. J. 
467 (1916); 28 Cal. 113 (1900); 16 I. 0. 238 ; (1912) 
11 G.L J. 541 (1910), Foil (Das, Boss and Kulwant 
Sahay, JJ.). Balmukund Marwari v. Basanta 
KUMARI DASI. 78 I.C. 200s 3 Pat. 371 — 

1921P.H.O.C. 33s 3P.L.T. H9 = 
A. I. R. 1925 Pat. 1(P.B.). 
—The application for restitution is not an 
application for execution of a decree and therefore 
limitation cannot be governed by Art. 181, Limita- 
tion Act. {Hallifax,A.J.C.). 

ram 71 I.C. 42=A.1.R. 1928 Na^.9i. 

C. p. Code, 8. 144— Applioation for restitu- 
tion— Article 181 applies. (Drake Brockman, J.C.). 
Mt. Radea t>. Mt. Sakhu. 

17N.L.R. 62=A.I.R. 1921 Nag. 112. 

—Art. 181 — Re^lYal of execution. 

Application for reviving execution ptooee- 

ding is governed by Art. 181 unless deotee-hoider 
Is prevented from taking action in pursuanoe of 
his rights. Properties of the judgment-debtor 
were sold in execution of the decree when a third 
person became the auction-purchaser. The 
iudgment-debtor having objected, the sale was set 
aside on 5th July. 1923. The auotion-purohaser 
appealed against the order which was oonarmed 
on appeal. The decree-holder filed a fresh appli- 
cation for exeoutioa of the decree on 15th Dacem- 

that the time for reviving the execution 
proceedings accrued on 5th July, 1923 when the 
execution proceedings were at an end the sale 
being set aside. The present application being 
made on 16th December, 1926 more than three 
years after the tight to apply aoorued. was barred^ 
The decree holder could not take advantage of the 
appeal by the auction putobaset and count the 
period from the date of order of appellate Court. 
The appeal by a third party could not prevent the 
deoree-Lldet from making ^ fr^h appUcation for 
of his deoreo. 12 M.LA, 244 (P.O.), 
f T R 1921 P.C. 31; 38 All. 21. Bef.-, 27 All. 334 
fP G Und A.l.R. 1921 Gal. 594. Dist. (B.B. Chose 
R- Chose JJ.)- AKSHOY KDMAB v . ABDUL 

Tadeb 34 0.W.N. 102 = &.I.R. 1930 Cal. 329. 

^Revival of execution proceedings— Appllca- 

*'°°ion T'l ^R'“^927'"Au!^G ^(p”b.)!%o»!: 
AIR 1922 All. 145. pist. (Iqbal ^hmad J ). 

- BAOAE.1 «.^S1BEHAB MA^E HAHE.T 


LIMITATION ACT (1908), Art. 181— RevWal e( 
execution. 

application for revival is not a fresh application 
for execution. The principle is based on equity 
and justice, and the decree-holder is merely tn 
request the Court to take up and oontinue the pro- 
ceedings which have not finally terminated, but 
which have remained in abeyance for some reason 
or other beyond hie oontrol. It is not correct to 
eay that the amendment of 3. 15 was intended to 
sweep away and replace the old doctrine of revival. 
The two principles are not oo-extensive or identi- 
cal. The applioation revival not being a fresh 
applioation far execution cannot be governed by 
Art. 182 The proper article is Art. 181. 42 All. 
66t. Foil. (ITufsH, A.C.J., Linisxy, Sulaiman, 
Mukerji and Banerji, JJ.). CHATTAR SiNQH v. 
KAMAL Singh. 100 I.C. 692 = 41 AU. 276* 

25 A.L.J. 201*A.I.R. 1927 AU. 16 (F.B.). 

Execution stayed by injunHion through Court 
— i4pplicafioft/or revivalis governed by Art, 181 and 
time runs when obstacle to its execution is removed. 

A final deoree for sale was made on the 7tk 
Jane, 1913. An application for execution was made 
on 4th January, 1916. The decree was sent to the 
Collector for execution. While the exeontion was 
still pending before the Collector certain people 
filed a suit on 13th November, 1916 to obtain a 
declaration that the property ordered to be sold 
was not liable to be sold In execution of - the 
deocee-holder’s deoree. On the same day the 
Court seized of the suit, enjoined the deoree- 
holders from proceeding with the same. The suit 
was finally dismissed by the High Court on 6tb 
July. 1920, 

Held, that the obstacle to the exeoutioa of the 
deoree was removed on 6th July, 1920 and there- 
fore an application for revival of the execution 
prooeedings filed within three years of this date 
was within time. (Walsh, Ag. C.J.. Lindsay, 
Sulaiman Mukerjee and Banerjee, JJ.). CHATTAR 
SINGH V. KAMAL SIN3H. 100 I.C. 693* 

49 All. 276*25 A.L.J. 201* A. I.R. 1927 All. 16. 

Execution stayed by an injunction- Right 

to execute revives on injanotlon coming to an end 
— Deoree-holder must apply for revival within 
three years from accrual of right. (Dawson HUUr, 
C.J. and Mullick, J.). BIBI H.UO u. Har SahAY 
Lad. 89 I.C. 992=7 P.L.T. 39* A.I.R. 1926 Pat. 62. 

Application for execution— Further progress 

barred by act of Court— Application to revive is 
governed by Art. 181— Application kept on pending 
list need not be revived. 

It may be that where a bat to the further pro- 
gress of execution prooeedings has been created by 
an order of a Court of competent jurisdiction such 
proceedings may only be revived by an application 
under Art. I8l after the removal of the bat._ but in 
a case where the Court Intended to and did, as a 
matter of fact, maintain an applioation for execu- 
tion on its pending file, and stopped proceedings 
for the time being and did not finally dispose of 
the applioation. an applioation made to the Court 
for the sole object of drawing its attention to the 
ponding file, so that it may proceed with it, is not 
governed by any Article of the Limitation Aot. An 
applioation oontemplated by Art. 181 must be an 
applioation required by law to be made, and there 
is BO provision of law which requites a deotee- 
holdortomake an applioation where the sole ob- 
ject is the continuation of proceedings In a 
case. (Dalai, J.O. andWaeir f* 

IQBAL NAEAIN v. MT. JAGBANI. 85 I.C. 4W~ 

28 0. 0. 188*A.I.R. 1929 Oadh 812. 
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^IHITATION ACT (1908), Art. iSl—ReTlval of 
•xeodtlOB* 

— 'Arliclt 131 appliei. 

When an eseoutioo applicabioa is brought aad 
■properties are attaobod ia exeoation of that appli* 
• oatioa if auy obstacle is placed in the way of the 
'properties beiug sold and assets realised for the 
purpose of meetiag the decree debt by the action 
of a third party patting in aolaitn petition and it 
•becomes necessary for the decree-holder either to 
dispute the olaim proceedings or 1 1 bring a suit to 
ha7e the matter decided whether the properties are 
those of the jadgment-debtor, bis subsequent appli- 
cation to sell those properties is nob governed by 
Art, 182 of the Limitation Act, but is in the nature 


of a rerival of the original execution applioation 
and Art, 181 of Limitation Aot will apply. This 
principle will apply even in the case of an attach- 
ment before juigment though It had not been 
ifollo (red by an applioation for execution of the 
decree after the decree was passed. (19Q7) 31 Mad. 
'71 ; (1919) 40 M. L. J. 1, Foil. {Krishncin and 
•Odgers, JJ.). M, SURAr7Av. S. VEJ4KATBATSAM. 
791. 0. 779-S7 Had. 176=19 H.L.V. 20= 
A.I.S. 1921 Had. 210=45 M.L.J. 822. 
■■ipplioatioa for revival of execution appUoa- 
tion dietniased for no fault of decree-holder is good 
’by Art. 181 and S. 6 extends atactlag point in case 
of minors. (Kanhaiya Lai, J.O.). AKBTAR QasAlM 
0. EQDBAT alt. 80 I.O. 775=26 0.0. 206= 

11 O.L.J. 133=A.I.R. 1924 Oadh 31. 

• -Liligation by stranger setting aside sale in 
■ezeeuUon revives execution proceedings. 

Where the efieot of the decree in favour of a 
stranger, was to sat aside the sale and the decree- 
'holder and the judgment-debtor ware both parties 
^ the suit. 

Held, that by reason of tho litigation whioh took 
.place after the sale and by reason of the decree in 
favour of the stranger tho exeoation proceedings 
-can bo said to have been revived and the subso- 
•qaent execution oase may be regarded as a oon- 
tinoatlon of the former execution proceedings. 
‘^{UstUiGh and Buchnill, //.). B4DHA KlsauN 
IiAIi V. EASai Lal. 76 I.Q. 927=2' Pat. 829= 
IPat.L.R, 338=1923 P.H.0.0. 342 = 6 P.L.T. 343 = 

A.I.R. 1924 Pat. 273. 

—On the amendment of the preliminary decree 
in a mortgage suit by the mortgagee, the decree* 
'holder's right to obtain a Anal deocee whioh is 
^ried by limitation is not revived and the deeiee- 
wolder does not beoome entitled to a final decree 
on the basis of the amended decree. {Drahe-Broek' 
•wan, J. c.). Nanhblal v. Gulshanbai. 

68 1. G. 919=18 N.L.R. 68= A.I.R. 1922 Nag. 217. 
^ ■ —Previous applioation suspended by objection 
•afterwards found groaadless*-^absequent appUoa- 
Uon may be treated as oontinuatlon of previous 
•applioation. 37 Oal. 796, A'oM.; 27 All. 334 (P.O.); 
A.LB. 1921 p.O. 31, Bel, on, {ifookerjee and Pan* 
•fen, //.). AJODHTA Nath Pahaby v. Sbinath 
Ohandba PaBAry. 68 I.G. 207=36 G.L.J. 84= 

26 G.W.N. 338=A.I.R. 1921 Gal. 472. 
l&l-*8tapting point. 

—As soon as right of possession to land la 
^aistarbed, right to apply aooruea under Art. 181. 

fio long as he is in possession it does not matter 
fenim what orders of exoeas aalea or ezoess 
'^iyerisB are passed behind hia baok. (Anantha- 
•wnnoippar, /.). OhenhaiiBAya o. Kollapdbi. 

123 1.0. 21=1929 H.V.N.811= 
A.I.R. 1980 Mad. 12. 
falling within Art. 181 must 
nlthln thzM yeaci aommanolog frosi the 
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LIMITATION AOT (1908), Art. 181— Starting 

point. 

date when tho right to apply aocrues, that ia from 
the date on whioh the relief whioh the applicant 
seeks in available to him. A.I.R.1926 Cal. 646 (3.6.), 
Bel. on {Rupchand, A.J.C.). VASBINJI QOVBR- 
DHANOAS y. VASSDMAL iWaDHUMAIj. 

122 1.0.312=24 S.L.R. 132= 
A.I.R. 1930 Sind 180. 
— — VppUoatioa for exooufcloa m*d9 beyond time. 
Application to be regarded as application for eztea- 
eioa of time governed by Art. 181. 

The pariod of llmltatioa begins to run at the 
latest on the list date fixed in the ociglual decree 
for payment. 43 Bom. 633 , Foil. (Bi-oton, J.), 
.MiOMQ SAW y. MtSaf.'l. A.I.R. 112) Raug. 301. 

-Prallmlaacy decree for redemption passed— 
Mortgagor net paying amouat within six months — 
Morcgagae a)t applying for dual decree— Coact ex- 
tandiug timi for payment by mjctgtgoe and accept- 
ing paymint of after six months— Limitation for 
final decree begins from the date for paymsnt so 
exteudad. 

Pec SAja, /.—Where the tlma is extended and 
the paymmt is made within that extended time the 
mortgagor mast be taken to have paid into Court 
the amount deoUced das on ihs day fixed within 
the meaning of this rule : and it is possible that 
the Legislature inteuded that where the payment 
wasm^deby tho mortgagor, the application for 
making the decree final was neoesaarily implied, 
and tha'i, therefore, the words as to application to 
bs found in sub-B (2) were not considered neces- 
sary in sub-R. (1), (S/iab and Percival, //.). 
MOBU NASaSSr V. GANaABAl Bamaohanoba. 

93 I.O. 943=33 Bern. 730 = 23 Bom.L.R 1323= 

A. I. R 1927 Bom. 33. 

■Applioation to certify payments made within 
three years of decree may be made wlthlu three 
years from such payments and deoree-holder will 
have fresh start for limitation from snob applied* 
tioa— Limitation Aot, Art, 182. {Godfrey, /.). 
Maumq Law San v. Maunci Po Thbin. 

84 1.0. 369=84 .1. 0.473=3 Bur. L.J. 233= 
2 Rang. 393= A.I.R. 1926 Rang. 26. 

'Date ofdesree vtsans the date when the decree 
becomes executable. 

A oompromUe decree provided that the money 
shonld be payable wlthont interest within six 
months and that if no such payment was made, 
the deoree*hotder should be entitled to recover his 
money with interest at Re. 1 pet mensem from the 
date of decree. 

Held, that the deoree did not beoome capable of 
execution till a defanlt had been made by the 
judgment-debtor to pay the decretal money within 
the period allowed and whether Art. 181 or 182 (7) 
was applied, the time wonld not oommanoe to 
run till after the expiry of that period. The amount 
to whioh the decree-holder beoame entitled beoame 
then determinable and recoverable. 19 A.L.J. 26 
(P.O.) and 40 Mad. 989, A’ofl. {Kanhaiya Lal, /.), 
BUBAJMAN CHAUBB V. AMJOBB SHUSHL. 

79 1.0. 605= 46 All. 73=21 A.L.J. 861si 
4 L.R.A. ClY< 591SA.I.R. 1924 All. 263. 

■ —After passing a preliminary decree in a 
mortgage suit the Court appointed a ^oeiver to 
sell the mortgaged properties. The proceedings 
of the Beoeivei were alow and the deed of oon- 
veyanoes were not executed till long after tha 
settlement of the terms of the sale in faYoui of the 
mortgagee deozee-holdet, 

Esii, appllcntlon for halanoe was notbanadhr 
Act. 181. Time did Boi begin U i«a till the daw 
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LIHITATIOK lOT (1908), Art. 181 — Starting 
point. 

of conveyance had been executed. The appoint- 
ment of Receiver though unusual is perfectly legal. 
{Figgott and TTdsJi, JJ.). Raj Narain Mal v. 
SAKTILAL. 79I.C. 85 = 21A.L J.37= 

4 L.R.A. CiY. 73= A. I. R. 1923 All. 203. 

— Decree nisi for foreclosure — Receiver ap* 

pointed— Starting point of limitation for applica- 
tion for making decree final runs from the date 
v^hen the decree-holder was given liberty to apply 
for final decree. The decree-holder is incompetent 
to make suoh'an application so long as the Receiver 
is in possession of the mortgaged properties. (Das 
and Adaini, JJ.). Chottey NAbain Singh v. 
KEDAB NATH Singh. 66 I.C. 97 = 

3 P. L. T. 565=1 Pat. 435 = 
1922 P.H.C.C. 342=A.I.R. 1922 Pat. 201. 

—Art. 181 — Time-barred applications. 
——Execution against property specified in 
execution application failing for no fault of de- 
cree-holder’s— Subsequent application to proceed 
against other properties, though beyond three years 
of decree is not barred. 

When on an application for execution made in 
accordance with law, execution cannot be success- 
fully taken against the property specified, by 
reason of causes for which the decree-holder is in 
no way responeible, he should not be confined to 
the properties first specified. It is open to him to 
ask the Court to proceed against other properties 
specified in his supplementary list and his 
annlication to so proceed though beyond time is 
not barred. {Odgers and Wallace, JJ.). Manqam- 

MA NATAKUBALU U. RAMADASAPPA. 

88 1.0. 204= A. I. R. 1929 Mad. 981 = 

48M.L.J. 563. 

Mortgage-decree not made final— Previous 

applications for final decree will not 

... -s-Trstvs 

•"Art. 182. .pi -V 

Amendment decree CCI- 
Appellate decree (01. 2). 

Applicability. 

Applications. 

Applications within time. 

Construction. 

Continuation of proceedings. 

Date of decree (01. l). 

Execution proceedings. 

Final order (01. 5). 

Instalment decree (Cl. 7). 

Interpretation. 

Joint decree (Bxpln. 1). 

Keeping alixe. 

Limitation. 

Proper Court (ExpIn. 2). 

Refund (Cl 6). 

Res judicata. 

Restitution (Cl. 6). 

Review decision (Cl. 3). 

Revival of execution. 

Saving of time. 

Step in aid (Cl. 5). 

Sureties (Expin. 1). 

— Art j 82— Amended decree (Cl. 4). 

Aunlicatlon lor ameudment made within 

time-Aotion of Court in delaying amendment 
beyond timo does not prejudioe ® 

right in respect of decree. A. I. R. 1^29 Cal. 660, 
Foil.-, A.]. R 1924 Lab. 329 ; A.I.B. 1921. Osl. 89; 


LIMITATION ACT (1908), Art. 182 — Amended 
decree (01. 4). 

A.I.R. 1921 P.C. 31 ; 59 LC. 186; 2 P.L.J. 286- 
36 Mad. 135 ; 18 C.W.N. 266 and 25 Cal. 268, Dist. 
[Wort and Eulwant Sahay, JJ,). Mt. BBAGWATI 

Kuer V. Nabsingb Nabatan Singh. 

llP.L.T. 181 = A.I.R. 1930 Pat. 286. 

If there has teen an amendment of a decree 

which was incapable of execution, tbo period shall 
run from the date of the amendment, otherwise 
it must date back to the date of the original 
decree. {Dalai, J.). Mt. Mahabani v. Debi Das. 

115 I.C. 118=1929 A.L J 427= 
A. I. R. 1929 Ail. 253. 

Appeal frem arrended decree podpones^ 

execution. 

Upon strict construction of Art. 182 or in princi- 
ple, case of an appeal from amended decree ie in 
no way difierent from case of an appeal from any 
other decree and as in the other case, appeal from 
an amended decree postpones the date from which 
limitation runs for execution purposes. A.I.R. 192& 
Cal. 646, iS.B.), Dist. (Ranftin, C.J. and B.B. 
Ohose, J.). Nagendba Nath r. ambica 
CBABAN. SO C.L.J. 12 = 33 C.W.N. 958= 

A.I.R. 1929 Cal. 676. 

— Decree amended — Limitation for execution 

runs from date of amendment— Executing Court 
cannot question propriety of the amendment. 
(B.B. Ghose and S.A. Dose, JJ.). DUBGA PEASAI> 
V. KEDABNATH NAYIK. A.I.R. 1929 Cal. 650. 

■ ■ — A decree-holder made an application for exe- 

cution claiming the correct amount as due to him. 
In the sale proclamation, however, by seme clerical 
mistake, a lesser amount was put down. The sale 
proceeded but the decree remained unsatisfied as to 
a certain amount. Long after 3 years from first- 
application but within 3 years from intermediate 
application the decree-holder again executed the 
decree and claimed the correct amount due to him. 
The Court held that the decree- holder having failed’ 
within three years’ time to have tbe figure correct- 
ed is debarred from executing tbe decree in respect 
of the correct amount. In no instance, however, did' 
the decree-holder claim anything less than what 
was actually due to him under the decree, 

Eeld, that the decree-holder was not precluded 
from olsiming the correct amount due to him, 

Held, further, that the matter might have been 
different if he had allowed an order to be passei’ 
that the decree had been fully satisfied, on re- 
ceiving a lesser amount. iB. B. Ohose and Bose, 
J"/.). RAKHAL OBANDR DE V. CHATEN MONDAL. 

ml. 0.698. 

■■■ -Application for execution filed within three 
years of a modified decree is in time. {Zafar Alt, J.)» 
PABEM OHAND V. BUDHA. 100 I 0 164= 

A.I.R. 1927 Lah. 719. 

The "date of amendment" in Art. 182 {4> 

means the date of the order for amendment and not 
the date on which the decree is actually amended. 
{Phillips and Madhavan N^ir, JJ-). VenkaTA- 
SWAMI NAIDU V. Venkatasdbba Naidd. 

95 I.C. 196=49 Mad 807 = 23 M L W. 692= 
A.I.R. 1926 Mad. 747 = 50 M.L.J. 554. 
Amendment after period of limiialion— Decree 

not revived. . ,, 

Where a decree is quite capable of execution as 

it stands, its amendment cannot entitle the 
decree-holder to a fresh period of limitation ^nder 
Art. 182, Cl. (4). A decree which *8 
execution and ie not executed within three years 
from its date becomes dead and cannot be 
by a subsequent applioalion for amendment. 
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•IilMITlTION ACT (1908), Art. 182— Appellate 
deoree (Cl. 9). 

32 I.C. 741; 59 l.G. ^oU. {Abdul Baoof and 
MotiSagar, J/.). JHAMMAN LAL v. DadI/AT RAM. 

731.0. 461 = 5 L.L.J. 398=A.LR. 1924 Lah. 329. 

.—Art. 182— Appellate deoree (01. 2). 

^Tbe second clause of Art. 132 is not intended 

to covet an appeal from an order refusing to 
set aside a decree. {Rankin, C.J. and C. G. Ghose, 
J ) pbofdlla Kumab Basu u. Sebojbala. 

35C.W.N. 155. 

I — against other defendants in which 
■ decree against son\e defendants not challenged and 
■has become final-^Time begins to run from date of 
. decree of trial Court and not from date of decree in 
appeal. 

The expression 'final decree* clearly implies that 
the appeal should be from the decree rvhioh is 
sought to be executed; or at any rate, in the appeal 
•that decree should be impugued, so that the order 
passed by the appellate Court should finally 
•incorporate the deoree of the first Court. Incases 
where the first Court's deoree becomes merged In 
'the appellate Court’s decree, time, of course, 
’begins to run from the date of the appellate 
■Qourt’s decree. Article 182 does not mean that, even 
df an appeal has been preferred against other 
defendants in which the deoree against some 
defendants who are not parties to the appeal Is not 
challenged in any way and has, in fact, become 
final the time can still be enlarged by reason of 
the appeal. 18 All. 1 (P.B.) and A.I.B. 1921 All. 56, 
Bel. on; 26 Mad. 91 (P.B.) and 47 Cal. 818. If ot foil. 
^(Sttlaiman and Ifiamatuilah, JJ.). Jadu Nahoah 
/Bah 0 . Pabsotam Ginninq Co., Ltd. 

1930 A L.J. g41 = A.I.R. 19S0 All. 636. 
—Where once an appellate deoree is passed, 
'whelher It confirms, varies, or reverses the deoree of 
the Original Court, or U is the only deoree capable 
'Of execution for U has been substituted for that of 
'the Original Court and teohnioally a fresh appU- 
•cation for execution Is necessary. 18 Bom. 203 ; 
rl9 Bom. 268; 39 Bom. 176; 39 All. 641; 11 All. 267 ; 
A.I.R. 1925 Bom. 270; 8 Oal. 218; 23 All. 152 (P.O.) 
nd A.LR, 1924 Cal. 686. Rel. on. (Murphy and 
Broomfitldt JJ.). Habilai* Dalsukheam 
SAHBBA V. Mdlohand ASHABAH. 

32 Bom. L.R. 300= A.I.B. 1930 Bom. 225. 

-Deoree amended longafter judgment— Appeal 
’.preferred from amended decree— Amended decree 
modified— Second appeal preferred to High Conrt 
dismissed- Correct date for determining time for 
-execution is date of dismlsBal of second appeal. 
(BonWn, C.J*., and S. S. Ghose, J.). Naqendba 
^ATH 0. AmBIOA OBABAM. 60 0 L.J. 12= 

83 a.W.N. 958=1. 1. R. 1929 Qal. 676. 
— *■ - Deoree prepared by Subordinate Court 
Mocrdlng to directions in the appellate judgment 
U the deoree of appellate Court and not of the 
Subordinate Court. 

And an appUoatloQ for exeoution within three 
years of the passing of the appellate judgment is 
^Ithln time. {Waeir Hasan, /.). JAi Lal v. 
HAHOMBDHABOON. 106 1.O. 112=8 O.W.H. 187= 

A.l.R. 1928 Oudh 226. 
“ "Preliminary mortgage*deoree— Pinal decree 
^ued during pendeooy of appeal from the former 
^^estto determine the starting polntis whether 
'^l^late deoree imperils decree under exeontion. 
jP»to$<m-MiiUr, C.J. and mUick, /.). SOUAB 
0. DHVAHAIJDAN PBABAD SlNdH. 

110 LO. 188= A.I.R. 1928 Pat. 881. 
application lor execution waa presented 
4ioKe,.thi^ three years after an eBjparte decree was 


LIHITATIOK ACT (1908), Art. 188'— Appellate 

decree (Cl. 2). 

passed, and it was sought to be proved to be with' 
in time on the ground that limitatioa ran from 
the date of the appellate decree passed on an 
Bpplioation of judgmaat-debtor who applied to set 
aside the ex-parte decree, 

Held, that an application to set aside an ex- 
parte decree does not keep the decree open, and 
is not to be regarded as an appeal from the ex-parte 
decree itself. 8 Cal. 2t8. held wrongly decided. 
16 Bom. 123 ; 21 Cal. 387 ; 3 P.L.J. 119, FoU. 
{Page and Graham, JJ.). Paeir CHAND v. DAIBA 
ChabaK. lot I.C, 466=54 Gal. 1052= 

A.l.R. 1927 Oal. 904. 

'R obtaining decree against G on 29th 'Match, 

1922, — G appealing— 8 dying during pendency of 
appeal — No substitution in his place— Appeal 
declared to have abated on 2l8t May, 1925— Time 
will begin to run from 2l3t May, 1925, and not 
from 29bh March. 1922. {Case-law considered.) 
{hTukerji and G.N, Boy. JJ.). Goub BepABI o. 
Ram Rrissna. . 1041.0. 566=46 C.L.J. Ul- 

A.I.B. 1927 Oal. 760. 

-Time for applying for execution runs from 
date of appellate decree even when the appeal ia 
against a portion of the decree. 

When a deoree is appealed against even though 
the appellant appeals against only a portion of 
the deoree, the whole decree of the first Gouct is 
superseded by or becomes merged in the deoree ot 
the appellate Court, and there Is no pact of the 
first Court's deoree that remains to be exeouted. 
There is only one decree to be executed and that 
is the decree of the appe Hate Court. Hence tlma 
for applying for exeoution runs from the date of 
the appellate Oonct'a decree, 25 Oal. 594 (F. B.). 
Foil.’, 2 0. L. R. 471; 14 Oal. 25; 19 0. W. N. 287 
and 20 O.W.N. 686, Diss. from. (Ouminyand Page, 
JJ.). ABDUL ALIM V. ABDUL HAFEZ. 

97 I.O. 838=53 Oal. 901=41 0. L. J. 644= 
81 C.W.N. 262 = A.I.R. 1927 Oal. 89. 

■ —Final deoree passed during pendency of 
appeal from pcellminary deoree— Appeal dismissed 
—Application for exeoution — Time runs from date 
of dismissal of appeal. 

The intention ot the Legislature in making this 
provision, i.«., Art. 182, 01. (2), was that if an 
appeal In any way imperils the decree sought to 
be executed, then the date of the final disposal of 
the appeal should be the date from which thO' 
period of limitation ought to be computed. 33 All. 
264, Bef. to ; 3 P.L.J. 119, Disf.; 19 C.W.N. 387. 
Not foil. {Boss and Kulwant Sahay, JJ.). SOMAB 

Singh o. Dbonandan pbasad singb. 

102 I.O. 811=8 P L.T. 379=6 Pat. 789= 

A.l.R. 1927 Pat. 219. 

'■Final deoree for partition, ordering one de- 
fendant to pay costs to another— Plaintiff appeal* 
ing— All defendants made parties— Appeal dlsmis* 
sed— Time foe recovering costs awarded to the ona 
defendant as against the other cons from dismissal 
of appeal. (Lindsay and Sdnhaiya Lal, JJ.). 
Kashi Pbasad v. Mathura Pbasad. 

89 I.O. 268=48 All. 6=23 A.L.J. 878= 
6 L. R. A. ClT. 816= A.l.R. 1926 RU. liS. 
■ -Where an appeal is filed but withdrawn an 
applioatlon to execute within three years of with' 
dcawal is not time-barred. (Maars, (7, /« and Lin4* 

sat/. /.). Rau Chandra Nais kalia v. Nazhb 
AU. 91 1. 0. S90=2f R.L.J. 811: 

■ -• A ppeal by jorm— ippsUoit daem it ihe final 
dton$fordU» 
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Where Bome of the parties to a decree appealed 
against it. the decree in appeal is the final decree 
for the purpose of the execution with respect to all 
the parties. Where the appeal by the judgment- 
debtor abated against some decree-holders, even 
those decree-holders are entitled to treat the appel- 
late decree as the final decree. 5 P.L.J. 731, Not 
foil.; 83 Bom. 3y, Foil (Dos and Boss, JJ.). HlA 
lal Kumar v. Ganu Mabto. 9i l.c. 308= 

7 P.L.T. 209=4 Pat. 844=1925 P H.C.C. 224= 

l.I.R. 1925 Pat. 585. 
——Appeal from part, and by some parties, 
brings article into operation. {Casc’law discussed). 
{Ji£^ Prasad and Sultcant Sahay, JJ.). Somar 
EIKGH V. MT. PBEMDEI KUEB. 79 I.C. 794 = 

3 Pat. 327=5 P.L.T. 21 = 1924 P H.C.C. 105= 

A. I.S. 1925 Pat. 40. 

■■ Time begins to run from the date of appel- 
late decree where decree is appealed against. 
(Chatterjea and Panton, JJ.], EbjsBNA Lal 
BUEMAN V. BATYA BALA DEBI. 81 I.C. 569= 

51 Cal. 342=A.I.R. 1924 Cal. 686. 

' Dismissal after hearing of an appeal for icant 
of proper Court-fee is not absence of appeal. 

Where appeal was admitted and was heard by 
the Court and a decree was pronounced dismiss- 
ing the appeal upon the ground that it was in- 
competent as the appeal was not valued and 
proper Court-fees had not been paid, 

Held, that, it cannot be said that there was no 
appeal within the provisions of Ait. 182 (2). The 
word appeal cannot be read to mean bona fide 
appeal. 6 All. 488, DiU. (Walmshy and Ghose, 
JJ.). BASANTAKUMAR ROY t). MA^'JCBI DASI. 

74 I.C. 679 = A.I.R 1924 Cal. 849. 
— Where the preparation of the final decree 
was purely a ministerial act to enable the order 
of His Majestyin-Counoil to be enforced. 

Held, it could not be contended that the execu- 
tion proceedings were not taken in order to enforce 
the order of His ilajesty-in-Ccuncil. 8 Cal. 218 
F.B.: 20 Cal. 551, Foil. (Adami and Buchnill, JJ.). 
Mt. Bhagwat Kueb t’. Zamir Ahmad Khan. 

78 l.c. 766=3 Pat. 596=5 P.L.T. 451 = 
1924 P.H C.C. 221 = 2 Pat L.R. CIy. 249= 

A.I.R. 1924 Pat. 576. 

“Where there has been an appeal’’ — Appeal 
means appeal from decree or order sought to be 
executed. 

They do not include an appeal from an order 
dismissing an application to set aside an ex 
varle decree. (Prideaux, A.J.C.). JababkaN v. 
RAHIM khan. 68 I.C. 728=18 N L.R. 190= 

A.I.R. 1922 Nag. 197. 

Appeal againt only one defendant — Time for 
execution against other defendant is also from date 
of appellate decree. 

Plaintifi. sued A and B, upon a hand note. The 

suit against was decreed, but against B, it was 

dismissed. Plaintifi appealed against the decree 
dismissing bis suit and did not implead A, as a 
party. His appeal was dismissed, and within three 
years of the date of the appellate decree he applied 
for execution against A and the question was 
whether the application was barred by limitation, 
Eeld that the application was not barred, as time 

ran from tbe date of the appellate decree finally 
dismissing the suit against B. (Teunon and Beach- 
croft, JJ.). SATISH CHANDRA t>. GiBISH CHANDRA 
CBAiBAVABTY. 60 I.C 915= 47 Cjl. 613. 

The starting point for limitation is the date 

of the appellate deoico. (Oldfield and Se$nagir% 


LIMITATION ACT (1908), Art. 182— AppIIeabl- 
llty. 

Aiyar, JJ.). ViSWANTHA SASTBI c, SiTALAKSHMI 
AMMAL. 61 I.C. 979=13 M.L W. 37= 

1921 M.W.N. 181= A.I.R. 1921 Mad. 126. 

Order returning memorandum of appeal to be 

presented to proper Court — If appellate decree. 

An order directing the return of tbe memo, of 
appeal for presenting to the proper Court is not a 
‘final order’ nor is the Court an ‘Appellate Court*' 
within Art. 182 (2) and the time for executing the 
decree does not run from tbe date of such order. 
(Oldfield and Seshagiri Ayyar, JJ.). Mahomed- 
ABDUL KHADIBv. 8AMI PANDIA. 60 I.C. 267= 

43 Had. 835= 12 M.L.W. 304=1920 H.W.N. 587= 

39 H L.J. 431. 

An order by which an appeal abates is not. 

tbe final decree or order contemplated by the 
clause. (Coutis and Sultan Ahmed, J.). Tekait 
Krishna Pbasad Bingh v. Wazib Nabain 
Singh. 2 P.L.T. 49 = A.I.R. 1921 Pat. 280. 

Inexeculable order may also be “order** 

within the meaning of Art. 182. 

Where there has been an appeal and where that 
appeal has been properly presented and is within 
time any order of the High Court dismissing the 
appeal or putting an end to the appeal in any way 
is either a decree or order within tbe meaningof 
the present Ait, 182 (2), although 'it may be that- 
in many caees such an order is not an order of- 
which execution could be sought. 36 All. 35G 
(P.C.) and 36 All. 204 IP.C.). Dist. (Dawson Miller, 
C.J. and Boss. J.). RAGBU PRASAD BINGH V. 
Jadunandan Pbasad. 89 1. C. 896= 

6 P.L.J. 27=2 P L.T. 28=1921 P.H.C.C. 34= 

A. I. R. 1921 Pat 6. 

■ —Appeal not lying but appeal 
presented to Court which would have jurisdiction— 
Time should be excluded under Art. 182. 

Per Madoavhar, A. J.C.—lt is well settled that 
at least where the appeal imperils the whole- 
decree, -the words “ where there has been an. 
appeal ’’ must be construed in their plain sense 
and that the Courls cannot add to these words 
provisions such as “where an appeal lies’’ or ‘by 
the iudgment-debtor proceeded against.” 83 All. 
• 204 ' 9 Cal. 100 and 20 C.W.N. 178, Foil. (Kennedy^ 
J.C. andMadgavhar, A J.C.). DONALD GbAHAM- 
0. KEWALEAM. 79 I.C. 4T7- 

16 S.L.R. 245 = A.I.R. 1921 Sind 132. 

— Art. 182— AppUcability. . .i. • j 

Giving time by the decree-holder to the^judg- 

ment- debtor does not take an execution application 
out of Art. 188. 

Article 182 is the article framed for an appli- 
cation for execution of a decree. Article 181 could-i 
be brought into play only when there are definite 
circumstances which would make Art. 182 in- 
applicable. Those oiroumstanoes should not and 
cannot include an alleged fact that the lodgment- 
debtor had been given lime out of Court without 
any record of that feet being placed in the proceed- 

decree-holder made an application for- 
execution. Before the date fixed for saK the 
decree-holder made another application to the 
Court stating that he had given the iudgment- 
debtor six month’s time, that “JJ 

be struck off and the jodgment-debtor saddled iritb 
eofts He was not taken on his word and the 

5" K:; 
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limitation act (1908), Art. 182 Applloabl- 

luy. 

Kore than ihzee years alter this an application for 
execution was again made. It was attempted to 
prove the oral agreement granting six months’ time 
to bring the case within the purview of Art. ISl, 

3eldt that the only aitiole that could apply to 
the eubseqnent applioation was Art. 182 and not 
181. A.I.R.1927 All. 16 ; A.I.R. 1927 All. 165, Diit. 
{Uulurjiy J.). Mabamuad Ishaq v. Baldeo 
FBASAD. 114 l.C. 894-A.l.R. 1929 All. 606. 
n "DecreB noi direcling sale of mortgaged pro- 
perty in 0056 of default by mortgagor to pay— Decree 
should be treated as under S. 875. Act XIV of 1882, 
and nof under S. 92, Transfer of Property Act and 
Art. 182 vnll apply. 

Geitain persons instituted a suit for redemption 
of a certain mortgage against A and S. At that 
time, the prooednie in respeot of mortgage suits 
was governed by the provisions of oertaln aeotione 
of the Transfer of Property Aot. The parties en* 
tered into an amioable arrangement and a decree 
was passed giving effect to the terms of that 
arrangement. The decree stated that if the plain- 
tifls, who represented the mortgagors paid a certain 
sum at any time to the defendants, the represen- 
tatives of the mortgagees, the defendants, were to 
restore to them the possession of the mortgaged 
property. A was then a minor. He was not a party 
to &e compromise. The same claiming that he 
was the representative of one of the mortgagors in 
1926, applied to pay the money into Court and to 
mdeem the property as against 8. 

EM, that the decree as It failed to give the 
mortgagee authority to sell the property was not a 
decree under B. 92, T.P. Aot, and therefore, must 
be treated as a deoree under 8. 375, Aot XIV, 1882, 
and BO it was governed for the purpose of limita- 
tion by Art. 182. (Stuart, C.J. and Basa, J.), 
IBSHAD AHMAD V. MT. SAIDDNNIBSA. 

110 l.C. 77ss3 Luck. 878=S O.W.N. 364= 

A.I.R. 1928 Oadh 286. 

— Decree of Chief Court executed by High Court 

—Lmitalion for execution ts governed not by 
Art. 163 but by Art, m. 

The object of S. 26, Burma Courts Aot (11 of 1912} 
1 b simply and solely to provide for the execution 
of decrees of the Chief Court by the High Court, 
which suoaeeded it. It was not intended that a 
Aeoree of the Chief Conrt should come under a 
different law of limitation simply because it was 
executed by the High Court. The artlole applioa- 
hie therefore to suoh decrees is Art. 182 aud not 
Art. 183. [Pratt, Offg.C.J, and Cunliffe. J.). 

Alibbai Mohammad v. maeombd Noobmaho* 

HSD, 1141.0 . 674= 6 Ranif. 666= 

A.I.R. 1928 Rang. 317. 
~ 'Applications for enfoxoing final deoree for 
Oils in mortgage suits are applloatione for execu- 
tion and are governed by Art. 162 and not by Art. 
Ifil. 42 All. 664, Diet. (Boss and Eidtoant Sahay, 
BONEAB SINQH V, DEONANDAN PBASAD. 

102 I.C. 811=6 Pat. 780=8 P.L T. 379= 

i.l.R. 1927 Pat. aiS. 
^ "0. P. Code, 0. 21, B. 9b— Decree-holder, 
^^^'Wreheaer—AppUeation under the rule is 
gni^Udiy Art. 182. 

^Aa order on an applioation under 0. 21, B. 96, 

M auotlon-puiohaser who is also daoree-holder, 
Jf order under 6. 47, O.P.Oode. The appUoa* 

by the limitation laid down In 
jnd not by Art. 180, 

anotlon-puxohaeer is the decree- hoi* 
he i^resentB an application ot poa* 


LIMITATION AOT (1908), Art. 182 '-ApplIoatloa< 

seeeion, he ooouples therein, in reality, a dual 
position. He is, from one point of view the anotion* 
purchaser applying to be put in possession of bis 
property, while from another point of view he is 
the deoree- holder claiming to have his deoree fully 
satisfied by having, so to speak, the proceeds of 
the deoree made over tu him. A.I.R. 1926 Cal. 798 
(F.B.): 41 All. 479; 35 Bom. 452; 28 Mad. 87 and 
31 Cai. 787, Foil. (Findlay, J.C.). BALAJI KASHI- 
NATH t). R.B. ANAND RaO. 103 I.O. 333= 

A.I.R. 1927 Nag. 294. 
■■ 'That the making of an order of contribution 
is not controlled by aoy rule of limitation doee 
not lead to the oonolusion that the enfoxoement of 
the same order is equally not bo controlled. Steps 
taken for the enforcement of the order ate control- 
led by the general law of limitation. (TFasir Hasan 
and 5020, JJ.). PEOPLE’S iNDDSTBlAIi BANE, 
Ltd., ALLAHABAD V. MaHESB GBABAN SINHA. 

63 l.C. 63i=l Luok. 163= 
13 0.L.J. 43=3 O.W.N. 287 = A.I.R. 1926 Oadh289. 

Execution struck off as clat»7t being satisfied — 

Further execution ts governed by Art. 182. 

Where the case is not one of execntion prooeed- 
Ings being obstruoted or delayed by suits being 
brought to elucidate the rights of the objector ox 
for other matters asked and the ease is not struok 
ofi merely because the deotee-holder was not by 
reason of litigation in a position to proceed at 
onoe, but on the footing that his olalm has been 
satisfied. 

Held, the applioation for execution against other 
properties on the footing that the deoree is wholly 
nnsatisfied is governed by Art. 182 and not by Art. 
181. (Rofiftinand B.B, Ohose, JJ.). BILODSY 
SabMA KHANUD t>. BOOTI BOBDALOI. 

84 I.O. 983=40 O.L.J. 246=A.I.R. 1923 Cal. 207. 

■ Non-payment within time being not penalxeed 

ordinary limitation applies. 

A deoree was silent as to the efieot of non-payment 
of the deoretal amount within the time limited, 

Held, the dooree-holdex is entitled to enforoa 
his deoree at any time within the period of limita- 
tion prescribed for execution of decree in Art. 182 
of Bob. I to the Limitation Aot notwithstand- 
ing the fact that the amount was deposited after 
the fixed time. 19 l.C. 656; 14 AD. 350, Foil. (Mofi 
Sagar,J.). Mababib Pbbshadv. Eabtab Sinqh. 

76 I.O. 144= A. 1. R. 1924 Lah. 635. 

-*Apt. 182— Applioation. 

In accordance with law ^'—Meaning of. 

An applioation for execution which does not 
ooDtain any desoription of the property and other 
particulars required by 0. 21, R. 13 of the O.P.- 
Code, cannot be deemed to be *an application in 
aooordanoe with law* for the purpose of saving 
limitation under Art. 182. (Murphy, J.). 8AEKA&- 
QANDA V. BBIMAPPA. 82 Bom. L.R. 1368. 

Application for revival of previous execution 
proceedings containing additional prayer for 
arrest of judgment- debtor la not fresh applioation. 
27 All. 384. iM. on; A.I.R. 1923 Fat. 488, Dist. and 
ZHu. from. (Tapp, J.). MUHAMMD BAFFI AND 

Sons v. Kotar State, Propbibtob of Kotah 
STATE GLASS FAOTOBT. A.I.R. 1930 Lab. 763. 
— ' Exeoatlon of decree oondltlonal on payment 
of certain amount to judgment debtor — Still 
application for execution without payment is valid. 
The faot that the application is dismissed for non- 
fulfilment ot the condition is for purpose ot limi- 
tation immaterial. 84 Bom. 189, Bel. on. (Subheiar^ 
A.J.O.). MT. BHDBIBI V. RABMATBI. 

122 1.0. 436=18 li.L.J. 79= A.I.R. 1930 Mag. 2ilj 
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UMITATION ACT (1908), Art 182— Application. 

^ Application under 0. P.Code, 0. 21. R. 50 (2) 

18 not one for execution within Art. 182. A. I. R. 
1921 P.C. 31, Ref, [Bupehand, A.J.C.). VASHINJI 
GOVEBDHANDAS V. Vassomal WADHUMAL. 

122 1.0. 392=24 S. h. R. 132 = 
A.I.R. 1930 Sind 180. 
—Per TWrucenAkifachAHarV.— Whenan appli- 
cation for execution of the decree is returned for 
amendment on the ground that it does not comply 
with the requirements of R. 11, 0. 21, but the appli- 
oation is not amended and represented to the Court 
within the time fixed by it, the question whether 
it was in accordance with law will depend upon 
whether the defects were material or only trivial 
and such as oonld not mislead either the Court or 
the judgment'debtor. A mere non-oomplianoe 
with the order of the Court directing amendment 
cannot have the efieot of making the application to 
he not in accordance with law. {Wallace and 
Thiruvenkatachariar, JJ.). ABDUL Karim 

Sahib v. Laeshmanaswami. 

112 I. G 86 = 27 H L W. 475= 
A.I.R. 1928 Mad. 440. 

An execution application, though not scamp* 

ed does not become neoessarlly invalid, especially 
when action has been taken thereon without 
objection. {Madhavan Nair and Curgenven, JJ.). 
KBI3HNAYTA V. SKIRAMULU. 106 I.C. 485= 

A.I.R. 1928 Had. 142. 

The ciroumstanoe that a man does not really 

wish to obtain the execution for which be has 
asked, is not a mala fide act which renders an ap- 
plication made in accordance with law unlawful. 
A.I.R. 1926 All. 95, Appt. {Stuart, C. J,, and Roza, 
J.). Mt. Ra Ruaya BIBI V. Pbau Tbwari. 

110 I.C. 704=3 Luck. 580=8 O.W N. 353= 

A.I.R. 1928 Oudb 837. 


■ ‘Execution application filed alter limitation 
—Warrant of arrest ordered — Costs not deposited 
— Subsequent applioation for execution though 
filed within time from prior one is not within 
time, first applioation being infruotuous. 8 Cal, 61 
(P.C.), .Exj)!. and ; 22 Bom. 83, Foil. {Pratt, 
Offg* C. J. and Cunlifie, J.). AlIBHAI Mohambd v. 
Mohomed Noob Mohamed. 114 1.0-674= 

6 Rang. 566= A. I. R. 1928 Rang. 317. 

Applioation barred by limitation — Mention 

of payment made by judgment-debtor in the appli- 
cation does not save limitation — Application for 
oerttfioatlon must be prior to execution applioa- 
tion. A.I.R. 1924 All. 706, Foil. {Boys and Ken- 
dall, JJ.). jewala sahai v. Bhim Singh. 

100 I.C. 574= A.I.R. 1927 All. 827. 


Direction to consign papers to record room, 

is not a final disposal of execution application. 
A. I. R. 1927 All. 16 (P. B.), Appr. and Foil. 
{Walsh, A. C.J., Lindsay, Dalai, Mukerjx, Ashworth, 
Kendall and Pullan, JJ.). Baij Nath v. Ram 
BHABOS 104 1.0.116=49 All. 909= 

29 A.L.J. 249=A.I.R. 1927 All. 163 (F.B.). 

There is nothing In the section wbioh would 

justify the oonoluelon that an applioation which 
Is not strictly necessary, is an applioation which is 
not in acoordanoo with law. {Stuort, C.J. and 
Raza, J.). Ramlal v. Udit Narain Singh. 

100 I.C. 308=2 Luck. 419=4 O.W.N. 179 = 

A.I.R. 1927 Oudh 134. 
Application^" In accordance with law ’’ — 

What are. . . 

If an applioation for execution returned for 

ameDdmeat and not re-filed within the time 
allowed by the Court under 0. 21, R. 17i 0. P« 
Code, is in substantial compliance with the pro* 


LIMITATION ACT (1908), Art. 182— Application. 

visions of the Code, being defective merely in 
omitting immaterial parlioulars, it shonld be 
taken as an application in accordance with law 
within the meaning of Art, 182 (5) of the Limit- 
ation Act. 25 Oal. 594 (F.B.) and A.I.R. 1924 Pat. 
2d, Foil {Suhrawardy and Page, JJ.). PiTAUBAE 
Janav. Damodab GACHAIT. 98 I.C. 166=; 

53 Cal. 664=30 O.W.N. 918=45 C.L.J. 86 = 

A.I.R. 1926 Oal. 1077. 

Application for execution of decree against 
wrong person if comes under Art. 182. 

Where the suit was instituted against three per* 
sons whose names were mentioned in the plaint in 
a certain order and the Court, when writing its 
judgment, altered the serial numbers of the 
defendants and although apparently it intended to 
pass a decree, against D, the decree was passed 
against B, and where applications for execution 
were filed against B, 

Held, that the applications for execution whioh 
were filed were wrong on the face of the decree, the 
only applications which could have been made, and 
therefore they must be deemed to have been made 
in accordance with law under Art. 182. 
(Suiatman, J.). Debt Bakhsh v Shambu Dial. 

94 I.C. 877 = 48 All. 261 = 24 A.L.J. 266= 

A.I.R. 1926 All. 384. 


—Application for certificate of transfer Is not 

application for exeontion. Therefore subsequent 
applioation for execution cannot be deemed to be 
a continuation of It, {Lindsay and Sulaiman, JJ.). 
Mt. Begam Sultan v. Sarvi begau. 

90 I C. 274=43 All. 121=23 A.L.J. 977= 
6 L.R.A. ClT. 582=A.I.R. 1926 All. 93. 


.V bona fide application to execute a decree 

against a particular judgment-debtor is in accord- 
ance with law, and the parties who contend that 
it is not, are bound to prove It. {Wallace, J.). 
Parakkat Devaswom V. Venkataobalam. 

92 I.C. 709=23 M.L.W. 22= 
A.I.R. 1926 Mad. 321=50 M.L.J. 193. 

An applioation praying for a relief whioh 

perhaps the Court would not have granted is still 
treated as an application in accordance with law fo« 
the purposes of Act. 182. 37 Bom. 42, Foil. {Krishr 
nan, J ). SUBRAMANIAN CHETTY v. RaMASWAMI 
ChettY. 91 I.C. 11=22 M.L.W. 744= 

49 M.L.J. 793. 


1926 M.W.N. 27=A.I.R. 1926 Had. 179. 

An applioation may be In accordance with 

law and yet the applicant may not bo entitled to 
any relief on aooouot of circumstances other than 
there being any defect in the application itselt 
(ifullick, A.C.J. and Kulwant Shay, J.). JAQBN- 
DRA PRASAD NABAYAN SINHA V. MANGAL PRA- 
SAD Shau 90 I.O. 847=7 P.L.T. 330= 

SAD p.H.C.O. 315=A.I.R. 1926 Pat. 160. 

Application to oertUy payments made with- 
in three years of decree may be made within three 
years from such payments and decree-holder will 
have fresh start for limitation from such aPP^oa* 
tion. (Ood/r.!/, J,). LAW 8AN UAum 

Po THBIN. 84 LO. 369—84 I.0» 478— 

■ YD 400IZ dfi. 


—Applioation againflb defendants who were 
jolared insolvents is inoperative against them as 
ell as others. 31 All. 309; 27 Bom. 42 . Cons* (S/ah 
td Coyajee, JJ.). Ghanasham DasBalkbishna 
AS GUJAR «. motiohand Harakohand 
.JABATHI. 77 1.0. = 
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iLlMlT&TION &QT (1908), &rt. 182^&ppliCfttloa« 

^Disposal of —What amounts to. 

Dispoaal of a petition ie not always to be 
•taken literally and absolutely terminating the 
pcooeedlogs. It oan be taken in the wide sense, 
which has received general recognition, of mere 
tetmication for administrative and statistical 
'purposes amounting only to a suspension of pro* 
oeedings until some obstacle has been removed or 
stage, fixed by the Court and parties, has been 
reached. Court's intention is to be found out. 
{Oldfield and Deoadoss, JJ.). AlSSi^ EAMtfA v. 
POTBIA POBATIL KANNACHAM KANOI. 

76 1.C. 126=1923 M.W.N. 670=1<}24 H.V.N. 636 = 
19 U.L.W. 613 = A.I.R. 1924 Had. 178. 

The right to apply for ascertainment of 

mesne profits will arise either when the delivery 
•of possession is actually given or three years 
expiry from the date of the preliminary decree. 
{Jmla Prasad, A.C.J. and Zulwant Sahay, J.), 
HABAKHPAN MlSSIB V. JAGDEB MlSSIE. 

84 I. C. 272=4 Pat. S7 = 5 P.L.T. 626= 
1924 P.H.C.O. 265 = 3 Pat. L.R. CIy. 32= 

A. I. R. 1924 Pat. 781. 

— — “ In accordance with law "—What ts. 

The words “ in aooordanoe with law ” 
should not be pressed too far in favour of a judg* 
ment-debtor who has not paid his debt; and certain* 
ly an application does not become contrary to law 
aerely because it has been dismissed. 

Where the decree-holder came before the Court 
with a perfectly honest and bona fide application 
properly expressed for ezeoutlon of a deoree, hot 
while pointing out the fact that he was unable to 
sxeoute the deoree against the 3udgment*debtor in- 
dividually, he asked the Court to allow joint exe* 
cation whereas such joint execution was not per- 
missible in view of an order passed, 

Held, It oanuot be said that deoree- bolder when 
maklBghis application, oan be reasonably consider- 
ed to have known that bo was making an applica- 
tion whloh the Court was inoompotent to grant and 
his application may be ooDsidered to be in aoooT' 
dance with law. (Pulhn, A.J.C.). Rudba Pba- 
'TAb Bimn V, Sbeo PbasAd. 79 1. 0. 880= 

11 O.L.J. 604=A.I.R. 1929 Oadh 77. 

Application conforming with 0. 21, Rr. 11 
(o 14 6ttf returned /or aome other reason is not in- 
valid. 

Order 21, Rt, 11 to 11 give the partioulars which 
the law requires to be stated in an applioation for 
cxeontion. It the applioation conforms with those 
enlea and is presented upon a properly stamped 
paper it must be taken to have been properly pre- 
sented In aooordanoe with law. If not, the Court 
4 b empowered either to reject the applioation or to 
^ow the defect to be remedied within a time to be 
by it. It may therefore be inferred from this 
where the applioation is retnrned on the ground 
that the requirements of the rule have not been 
complied with and is not amended within the time 
^sd, It cannot be regarded as having been present* 
®®oordanoe with law ; but it is nowhere 
Ah vlicre the applioation oonforms with 

presorlfaed requirements and is returned for 
some otiter reasons shall not he deemed to have 
f^,^8cnted in aooordanoe with law. 23 Oal. 917, 
foU* (Hdtoson MUtar, and Knlwant 

Sjw f •)■ BHAOWAT PbOSAD SlNQH t>. DWABSA 
•'RABBAD Binoh. 7« I.0. 174=9 Pat. 809= 

lp.I,.T.81S=l$93P.H.C.C.2a9= 
Pat. (OU.) 488= A.I.R. 1994 Pat. 98. 


LIMITATION ACT (1908), Art. ISa-oApplioation 
within time. 

not mentioning previous applica-. 
tion is noc in accordance with law and will not save 
limitation, 

An application for execution failed to mention 
coats and the previous application and the Court 
returned it for amendment. The amended appli- 
cation was not signed and verified and it was filed, 
Held, the omlseion to mention the amount of 
costa is a defect of immaterial ohaiaoter hut the 
omission to mention, as required by 0. 21, R. 11 (6), 
the previous applioation was such a material defect 
as to render the application not in aooordanoe 
with law, as it did not show whether the applioa- 
tion was within the period of limitation. “In 
accordance with law’* is a phrase adjectival not 
only to the words “the proper Court for execution’* 
but aleo to the words “to take some step in execu- 
tion.’’ If afresh application ie not made, after snoh 
an ircegalat application, within three years of the 
application before the Irregular one, it is barred. 
(1906) 38 Cal. 867 ; (1896) 22 Bom. 83, Poll. {Ken- 
nedy, J. C. and Raymond, A.J.C.), SAHIJRAM 
TahilBAM 0. TOWBB. 69 LC. 14=18 S.L.R. 196= 

A.I.R. 1922 Sind29. 
——A mere mistake In calculating interest oe 
even deliberately oaloulatiug more interest than 
was due, does not make an applioation for execu- 
tion one not in aooordanoe with law. If more 
interest than was due is charged it may be con- 
sidered as a mere surplusage and be struok out. 
12 All. 64; 27 All. 619 and (1890) A. W. N. 93. 
Dist . ; 9 O.L.J. 443, Ref. {Walsh and Ryves, JJ.), 

JAMILDNNISSA BIBI V. MATHUBA PBASAD. 

63 1.0. 362= 48 All. 990=19 A.L.J. 909= 

A.I.R. 1921 All. 908. 

Order that applioation by one of two or mora 

plaintiffs is incompetent means that applioation Is 
not “in accordance with law.” {FatoceU, J.O, and 
Raymond, A.J.C.). IBBAHIU V, FlBM OF GULAM 
HUSSAN. 62 1. C. 907=19 S.L.R. 11= 

A.I.R. 1991 Sind 13. 

An applioation for the ascertainment of 

mesne profits is one In execution and is not a pro- 
ceeding in oontinuation of the suit, and therefore 
comae under Art. 182. 87 Mad. 186; 24 Bom. 149. 
PoU.; 19 Gal. 132 (F.B.) ; 25 All. 385; 26 All. 623 and 
40 All. 211, Hof /oil. [Macleod, C.J. and Shah, J,), 
QAMGADHAB MaNIEA V. BALAKBiaaNASAIBOBA. 

91 1.0. 443=49 Bom. 819= 
23 Bom. L.R. 263=A.1.R. 1991 Bom. 404. 

~Art. 182~Applioatloii8 within time. 

Moneys awarded under preliminary decree— 

Szecution for— Can be made in 3 years of final de- 
cree. 

The preliminary deoree provided infer alia that 
the plaiQtifia were entitled to recover from the 
defendants a oectain sum as their oosts and also 
another amount pec year for subsequent profits 
and that a oommlesloner should be appointed to 
divide the plaint property into three equal shares 
so as to fix the two-thirds share of the plaintifia. 
A final deoree was passed later on, under whloli 
certain plots marked in the oommiselonei's plan 
were directed to be given to the plaintifis for thelc 
two-thirds share and this deoree further provided, 
that the defendants should pay to the plaintiff 
Bs. 7 for equalisation of the value of the trees and 
Bb. 14 towards the oosts incurred subsequent to 
the passing of the preliminary deoree. 

Held, that the firet decree was not by itself 
executable and an exeoution petition presented aftee 
three years from the date of the praUffllnafy 
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decree but within 8 years of the final decree 
•was not barred by limitation, even so far as 
regards the prayer therein for the realization of the 
amounts swarded under the preliminary decree. 
36 Mad. lOi, Foil. (Reilly, J.). Annamalai Chet- 
TIAR W. Rajappier. 109 I.C. 829 (Mad.). 

~ ' An application made by a legal representa- 

tive. for execution more than three years after the 
decree-holder’s death is not time-barred when it 
Is within three years of an application made 
previously by other representatives. (Sfuar/, C.J. 
and Baza, J,), Mirza Md. Sadie ALi v. Sajjad 
illBZA. 105 I.C. 611=3 Luck. 126 = 

4 O.W.N. 102S = 1.I.R. 1928 Oudh 30. 
—Where under a compromise decree plalntifi 
was to get possession and management of trust 
properties for two years and the defendant for two 
years thereafter and so on alternatively, an appli- 
cation for execution was made though beyond three 
years of the previous application for execution 
but within three years of the period of two years 
when he was entitled to possession and manage- 
ment, 

Heldt the application was in time. (Phillips and 
Odgers, JJ.). Kothandabamaswami Naidu V. 
Fapammal. 79 1. 0. 891 = 1. 1. R. 1925 Mad. 218. 

—Suspension of execution proceedings^Applica- 
tioti Just after suspension is over revives former ap- 
plication. 

Where execution proceedings are suspended at 
the instance of a stranger having filed a suit in 
respect of the property, which is the subject- 
matter of the execution proceedings, an application 
made juet after the close of that suit, is not time- 
barred though it is filed more than three years 
after the date of suspension. The application is in 
effect one to revive the old one and not a new appli- 
cation at all. 27 All, 337, (P.C.), Foil. (TTulsh and 
Kanhaiya Lai, JJ.). Mahamed Haji v. Debt 
PRASAD. 77 I.C. 871 = 1.I.R. 1923 All. 600. 

■ Application outside 3 years of decree — Order 
recording payment within 3 years— Application is 
in time. (Hallifox, A.J.C.). NABAYAN RAOv. 
BalKBISHNA. 67 I.C. 899 = A.1.R. 1923 Nag. 11. 


—Art. 182— CoDstruotion. 

Certificate of payment is not an application 
within the meaning of Art. 182. A.I.R. 1928 All. 
629, Foil. (Dalai, J.). BANS GoPALu. Mewa Ram. 

A. I. R. 1930 All. 461. 

Provided the application for execution is 

made iu accordance with law the question of the 
decree-holder's intention in applying for execution 
beinc bona fide, or otherwise is immaterial. 
A.I.R. 1929 All. 625 (P.B.), Foil.-, A.I.R. 19-20 All. 
96, Not foil. (Sen and Niamatullah, JJ.). DHARAM- 
DEO RAl V. JWALA PRASAD. 122 I. C. 179= 

1930 A.L.J. 474= A.I.R. 1930 All. 188. 

The amendment will not disturb vested 

rights and so subject to this limitation an oppll" 
cation made after tbel st January, 1928 will neces- 
sarily be governed by the amended Act. (Ross and 

Scroops, JJ.). SAPANI PATBA v. DAMODAB KAB. 

^ A.I.R. 1930 Pat. 207. 

As amended by Act IX of 1921. 

Article 182 is plain in its meaning. The time 
limited Ib throo years from the date ol final orders 
passed or an application made in accordance 
law to the proper Court for execution or to take 
some stop-ill-aid of execution of the decree or order. 
(Ros. 9 and Scroope, JJ.). SAPANI PATBA v. DAM^ 
DAB Kab. A.I.R. 1930 Pat. 207. 


LIMITATION ACT (1908), Apt. 182— Oonstrae* 
tion. 

Appeal does not operate as stay of execution 

hut only posipones the time of limitation. 

In execution purposes an appeal by itself never 
operates as a stay. There is the right to execute 
the moment the decree is passed ; but if there is aa 
appeal the time of limitation is postponed and 
does not run until the decree determining the 
appeal is made. So the broad principle In India. 

. as regards execution matters is that time Is not 
computed from the date when the right to apply 
accrues but is postponed in cases where there is- 
an appeal. (Ranftin, C. J, and B. B. Ghose, /.). 
nagendba Nath v. ambica chaban. 

50 C.L.J. 12=33 C. W. N. 958= 
A.I.R. 1929 Cal. 676. 
——Word “appeal” refers toappeal from decree- 
I and not from order rejecting application to set aside 

] ex parte dettee. 8 C&]. 2iQ, held not good law (Bhidet. 

J.) MULKH Raj V. GUBDDITTA SHAH HABI 

Chand. 120 I.C. 179 = 11 L. L. J, 61= 

30 P. L. R. 283= A. I. R. 1929 Lab. 283. 


Words “application in acoordsnee with law 

to the proper Court for execution” do not refer to 
anything more than what they state. 

In placing a construction on the words of Art. 
162, a Court should look at the words themaelves- 
and nothing else and not endeavour to introduoe- 
extraneous considerations. (Sfuarf, C. J. and 
Raza, J.). Mt. Rdbaya Bibi t>. PBAG TEWARI. 

110 I.C 704=3 Luck. 580=5 O.W.N. 353= 

A.I.R. 1928 Oudh 337. 

Order directing applications to be struck o^ 

without notice to the decree-holder is not a judicial 
order. 

Pet Walsh, Ag.C.J.^Au order made by a Judge 
upon an application which is still pending that it 
be “struck ofi” or “sent to the record room” made 
either without notice to decree-holder or without 
giving him an opportunity of being heard is a. 
ministerial order and cannot be regarded, speak- 
log generally, as a judicial disposal of the appli- 
cation on merits, though special ciroumstancea 
may appear which make it so. 

Pet Lindsay, J . — An order directing an execution- 
application to be struck off is not an order sanc- 
tioned by any rule. A.I.R. 1926 All. 409. Foil. 
(Walsh, A.C.J., Lindsay, Sulaiman, Mukerji and 
Banerji, JJ.). CHaTTAB StNOH v. KAMAL SINQH^ 
100 I.C. 692=49 All. 276 = 25 A.L.J. 20t= 

A.I.R. 1927 All. 16 (P.B.). 

Per TTafsJi, Ag. C J. and Mukerji. J . — 

Whether an application Is in substance a fresh ap- 
plication or an attempt to revive a former one is^ 
as a general rule, a question of fact to be decided 
with reference to all the oiroumstanoes of the case. 
(Walsh, Ag. C.J., Lindsay. Sulaiman, Mukerji and 
Banerji, JJ.), OHATTAR SINGH v. KAMAL SiNGH. 

100 I.C. 692=49 All. 276=25 A. L. J. 201 = 

A.I.R. 1927 All. 16 (F.B.). 
The article should be liberally construed *n 

favour of the decree holder. 

Article 182 should receive a fair and liberal and 
not too toobnical a construction so as to enable the- 
decree-holder to obtain the fruits of his decree,. 
The language of the article ought not to be stjalnea 
in the judgment-debtor’s favour. 39 Mad. 928, FoU. 
(Kinkhede, A.J.C.). Ramaohandba u. UKA. 

103 I.C. 279= A.I.R. 1927 Naf 808*. 

“In accordance with law”— Application to- 

a Court having no jurisdiction is not one. 

“Applvlng in accordance with law” means ap- 
plyingVtheConrtto do something which by law 
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UHITATIOH iOT (1908), Art. iS2— Oonttmo- 
tlon. 

thftt Court ifi competent to do and not to do some- 
thing which the deotee-holder presomea that the 
Cottil is competent to do. (Sulaiman, /.). Rambaj 
V. MT. UUBAJI. 93 1.0. 292=:A.I.R. 1926 All. 345. 

— -Eiecntlon petition praying for rateable dis- 

tribntlos — Petition is in accordance with law if 
decree is for recovery of money. {Sttiaft, G. J. and 
W<uir Basan, J.). GOBABDBAN DasS v. JANG 
BABADUfi. 58 l.G. 33=1 Luck. 569= 

3 O.W.N. 749= A.I R. 1926 Oadb 616. 
——“In accordance with law ” — Rejection of 
relief prayed for does not xendec the petition one 
not In accordance with law, whether the petition 
be “for exeoatioD*' or to take some step-in-aid of 
execution.” {Stuart, CJ. and Wazir Hasan, J,). 
GOBABDHAN DABS V. JANG BAHADCB. 

98 I.C. 83=1 Lack. 569 = 3 O.W.M. 749= 

A.I.S. 1926 Oadh 616. 

— Rules ll • U of 0. 21 complied with— 

Application is in acoordanoe with law. A.I.R. 
1924 Pat. 23, yoll. {Mullick, A.G.J. and Kulwanl 
Sahay, J,). Jogbndba Fbasad Nabatam SinhA 
V. Mangal Fbasad Sahu. 90 i.g. 847= 

7 P.L.T. 330= 1925 P.B.C.O. 3l8= 

A.I.B. 1926 Fat. 160. 

— —Defeelive applicaiion-~^Defect not scrwtts— 
Difect cured by leave of Gourt — Date of original filing 
is date on which exocution must be held to ve taken. 

One of the previous applications for execution 
was filed on the 24th June, 1920, a date within 3 
years of the next previous application. The re- 
quiremeats of 0. 21, Rr. 11 to 24 had not been 
compiled with. The Court did not tejeoS the 
application but returned the application for the 
defect to be remedied under R. 17 within a 
certain time fixed by the Court, The time fixed 
was 16 days and the defect was remedied on 4th 

July, 1920. 

Held, there was no necessity for the return of 
the application and the Court ought to have kept 
the application. The time fixed for the outing of 
the defect may be excluded by the Court under 
S. 148 of the C. P. Code. As the Court after the de- 
fect was cured started proceedings In sale it must 
bepreeomed that the Court extended the time 
under the authority vested in it under 8. 148. 
Under these oircumstancea, the application of 
24th June, 1920 was a legal one and not deleotive 
and must bo taken to be the one on which the 
execution proceedings were taken by the Court. 
Hence the date of filing the application must be 
taken to bo 24th June, 1920 and not 14th July, 
1^.26 Mad. 101 and 40 Mad. 949, Considered. 
/.O.). DVRQA Fbasad Singh v. Jokhd 
86 1.0. 591 = 12 O.L.J. 109=2 0. W. N. 70= 
28 O.G. 382=A.1.R, 1926 Oudh 399. 
"" ■-—Issue of notioo does not save limitation 
Art. 183 (6), Sub-Ol. (6) has to be read 
with eub-01. (6). The words ‘applied for’ 
‘applied for as provided in sub-Ol. (5).' 
WampMl, /.). FiBM Sbbbu Mal China Mal v. 
?1BU Hiba Laii anant Ram. 78 I.G. 241= 

A.I.R. 1923 Lah. 233. 
• J '-Mere non«c(>f7i2)l«anos with a condition of de- 
^*ff^Applieaiion m proper, 

' •Che plalntlfi got a decree under which he was to 
ptoduQftin the Court within 16th March, 1916, for 
payment to defendant No, 1 Re. 1,000— He took 
^t>a:Da2khaat No. 116 of 1919 hut It was struck 

jppees ware not paid into Court, 
ritfiiMj it pannot ba eaid that that Darkhast 
miiiiot i^aoqocdanoe with iawMiemiy. heoause tha 


LIMITATION ACT (1908), Art. 182 -- OOBtlnna* 

tlon of proceedings. 

patty did not comply with the conditions of the^ 
decree. [Macleod, 0. J. and Grump, J*.). MAHO*- 
MAD SHIDIE V. MAEOMAD HASSAN. 

A.I.R. 1924 Bom. 64.. 

It has never been held necessary that an* 

execution application in order to save limitation 
should be directed to the same property or even 
indeed the same person. (Daniels, /.). QoPI NATS 
Shdeuii V. Sat Nabian Shuedd. 74 I.G. 1014= 

A.I.R. 1923 All. 384.- 

-Application for execution defective — Defect. 

ordered to be amended— Defanlt in making amend* 
ment — Dismissal of application for suoh default — 
Application cannot be held to have been made at 
all. In such case the question of the triviality of' 
the defect in the application does not arise at. 
all. {HaUifax, A.J.O,). Meghbaj v. ABDUD 
Majid Khan. 68 I.O. 971=17 N.L.R. 179= 

4 H.L.J. 71= A.I.R. 1921 Nag- 36. 

—Art. 182— Qontlnaation of proceedings. 

Order recording execution petition with per- 
mission to decree-holder to renew, is improper- 
bat if passed, subsequent execution beoomee con- 
tinuation of previous one. A.I.R. 1925 Mad. 152 
A.I.R. 1926 Mad. 458. Bef. {Wallace and Walsh,. 
JJ.), Ganapathi Mddali V. Msbba sahib. 

121 1.0. 84S=A.I.R. 1930 Had. 803. 

—Execution application in continuation of 
previous application — Scope of both applications- 
must be the same, (idami and Kulwant Sahay, 
JJ.). IBRAHIM HOSSAIN KHAN V. SHBOPRATAP- 
NABAIN. 89 1.0. 886= A.I.R. 1926 Pat. 129. 

—Where the properties sought to be attached) 
in two applications are difieient, the latter is not. 
the continuation of the former, nor where the for- 
mer application has been dismissed for default 
of the decree-holder. (Das and Boss, JJ.). 
MT. Beshma Kdabi V. Rambbhwab OJHA. 

79 1.0. 8g7=A.I.R. 1923 Pat. 197. 

Continuation of previous application should 

be determined from character and scope of the latter- 
application. 

In order to entitle a decree-holder to olaim> 
that an application should be regarded as a 
oontlnuation of the previous application, two- 
conditions must be satisfied; first that the 
previous application was dismissed for no fault or 
default on his part, and secondly that the latter 
application is similar in scope and oharaoter to 
the previous application and in order to determine 
whether an application may be considered as- 
slmilar in scope and oharaoter to a previous- 
application, a lair test to apply would be to see if 
the decree-holder could have got the relief in the- 
previous application which he claims in the subse- 
quent application; supposing his previous applica- 
tion had not beenstruokoS. (Dos and Adam*, JJ,), 
dhabohab Singh v. Ram Fbasad Narayan. 
Sabai. 721. C. 862= 

1 Pat. L. R. 139=A.I.R. 1924 Pat. 367. 

— Prior application for sals of properties — Later 
application for arrest—Latier cannot be regarded ae- 
continuation of former. 

An application can only be considered as a con- 
tinuation of the previous applioation, when it ia 
Bimllar in scope and oharaoter to the former appU- 
oation. Where the former applioation asked tha^ 
Court, in form and in substaucei to sell the pro- 
perties of the judfitnent-debtor other than those 
whioh were qomprUed ift the mortgage bond, andk 
' the next application in form and in gnhaUnoph. 



-2871 


DECENNIAL DIGEST, 1921—1930. 


2872. 


' LIMITATION ACT (1908). Art. 182 - Contlnaa- 
tion of proceedings. 

asked the Court to realise the money from the jndg- 
•ment-debtar by his arrest and detootioa in prison* 
Held^ that it is quite impossible to regard the 
second application as a continuation of the pre- 
vious application. The fact that the decree 
obtained was a mortgage decree makes no 
<iiS6renoe 2 P.L.T. 22, Foil. (Das and Aaami, JJ.), 
RAMASHIVEN’DRA «. AWADH BEHAEISABAN. 

71 I. 0. 332=4 PX.T. 393= 
A.I.R. 1923 Pat. 488. 

Previous application suspended by objection 

afterwards found groundless — Subsequent appli. 
cation may be treated as oontinnation of previous 
application. 37 Cal. 796, Foll.\ 27 All. 334 P.O.; 
A. I. R. 1921 P. C. 31, Bel. on. (Mookerjee and 
■Panton, //.). Ajodhya Nath t>. Sbinath Chan- 
DRA. 68 I.G. 207 = 35 G.L.J. 84= 

26 C.W.N. 338=A.I.R 1921 Cal. 472. 

PrevioDS proceedings stopped due to death 

of decree-holder— Application for execution b; re- 
presentative within 3 years of closure of previous 
application is not barred. (Dhobley, A.J.C.). 
BHAUBAO V. LAHANO. 64 I.C. 855 = 

A. I.R. 1921 Nag. 64. 

— Art. 182— Date of decree (Cl. 1). 

. Time runs only from final decree though prelv 
minary decree is executable. 

Where a compromise decree was passed in a 
mortgage suit which was itself executable but the 
decree-holder applied subsequently for a final 
4eoree which was passed without any objection by 
the judgment*debtor, 

Eeld, that limitation for an application foe exe- 
cution commenced to run only from the date of the 
'final decree and not from the date of the com- 
promise decree. (Sulaiman, A. C. J. and Sen, J.). 
ABBAS ALI V. GDLAB RaI. 121 I.C. 8l8 (AH.). 

Words “ the date of decree ” mean the date of 

effectiveness of the decree— (Obiter) . 

Where a mortgage-decree stated that the property 
mortgaged by H should be put up to sale first, and 
if the sale of that property was not sufficient to 
satisfy the decretal money, the sale of the property 
mortgaged by F should follow forthwith, 

Held, that an application to proceed against 
F's property would be in time if it was made with- 
in three years of the period since the decree- 
holder became entitled to proceed against that 
property. (Stuart, C. J, and Baza, /.). MT. 
Patima Begaii u. Ranjit Khan. 105 l.C. 543= 

1 L. C. 643= A.I.R. 1927 Ondh 438. 
Limitation runs from that order alone which 
-has finality as a decree. 

Prior orders, if any, in the same suit, though 

they may have decided some rights of the parties, 
•cannot give a starting point for limitation. (Das 
and Adami, «/.). GOPAL SABAN NARAYAN SiNQH 
U DEONANDAN MAHTON. 102 I.C. 106= 

8 P.L.T. 141 = A.I.R. 1927 Pat. 171. 
Partition decree— Date of decree « the date of 

judgment. , , . 

The date of the decree under the article is the 
4ay on which judgment Is pronounced and limita- 
tion begins to run from that date although no 
formal decree can be drawn up in a partition suit 
until paper bearing a proper stamp under Art. 46 of 
Stamp Act is supplied to the Court. (Sanderson, 
C.J. and Bichar dson, J.)- KiSHORI MOHAN PAJj 
V. Pbovash OHANDBA MONDAL. 721. 0.646= 

A.I.R. 1924 Cal. 361. 

List of properties cannot be supplemented out 

'Of limitation. 


LIMITATION ACT (1908), Art. 182 - Bxecatlon 
proceedings. 


Time must begin to run from the date of the 
final decree, however informally it is expressed, 
A subsequent application made after the expiry of 
the period of limitation for execution of the decree, 
to add other properties to the list given in original 
application which is within the period of limita- 
tion should not be allowed, (Walmsley and 
B. B. Ghose, JJ.). HayatunessA Ohowdhdbani 
V. ACeiA KHATON. 74 I. C. 1017 = 50 Cal. 743= 

A.I.R. 1924 Cal. 181. 

Execution of ex parte decree — Time taken in 

attempting to set aside the decree cannot be excluded. 
An application for execution of an ex j)arfe decree 
against which no appeal is preferred is governed 
by Art. 182, Gl. (1) and the time taken by the de- 
fendant in proseonting his application for setting 
aside the ex par/e dcoree cannot be dedneted nor 
does the limitation begin from the date of the dis- 
missal of the applioation. (Prideaux, A. J. C.). 
JABABEHAN V. KAHIM KHAN. 68 I.G. 728= 

18 N.L.R. 190= A.I.R. 1922 Nag. 197. 

Where the original decree is incapable of 

execution, time runs from the date when a proper 
decree capable of exeoutioa has been drawn up. 
(Jdookerjee and Panton, JJ.). SANATAN SANT o. 
DINABBANDU GiBI. 64 I. C. 622= 

34C. L J. 397= A.I.R. 1921 Gal. 69. 

Decree for perpetual i njunction —Application 

within 3 years of breach is proper. 

When a perpetual injunction has been granted 
on each successive breach of it the decree may be 
enforced by an applioatiou made within 3 years of 
such breach. 29 M. 314 ; 28 A. 300 ; 23 A. 465. Bef. 
Cultivation of land is an infrigemenc of the right 
of grazing and every successive season in which 
the land has been cultivated is the occasion of a 
fresh breach of the injunction. (Chevis, J.). UdmI 
y. SOHAN Lal. 66 I. 0. 166 (Lah.). 


■Art. 182— Execution proceedings. 

‘Execution of decree made conditional-^ondi' 


tion not fulfilled — Application for execution— If in 
tccordance with law. 

Obiter . — If execution of a decree is oocditional 
on prior payment by the decree-holder of Court- 
fees, or of the mortgage debt in a redemption suit 
or on discharge by the deorec'holder of an incum- 
brance or anything else, an application by the decree- 
holder for execution without fulfilling such a con- 
dition is nevertheless one in accordance with law, 
it b?iDgopen to the Court, on such applioation, to 
order execution on previous compliance by the 
decree-holder of the condition imposed by the 
decree. (Subhedar, A.J.C.). Mt. v. 

Rahmati. 122 I.C. 438 (Nag.). 

C. P. Code, 0. 21, B. <Bb—Applxcai\M und^. 

by auction-purchaser who is also decree holder for 
recovery of possession, is not a proceeding execu- 
tion and is not a step-in-aid of execution. 

Broadly speaking, the fact that the ^eowe- 
holder and auction-purchaser are one and the 
same person can have no beating on the rights ana 
liabilities attaching to a decree-holder as suoh, 
and the rights and liabilities attaching to an 
auotion-purohaser as suoh. In a case, therefore, 
where the decree-holder is himself an auction- 
purchaser and the sale has been confirmed and a 
sale-oertifioate granted, the deoree-holdet must ^ 
taken to have received from himself, as auotio 
putobaser, the sale-prioe, and it Is as ‘ 

purchaser and as auotlon-parohaser aloM 
that he can proceed to make an 
if neoessary, under 0. 21, B. 96, and ther« 
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LIMITATIOH ACT (1908), Art. 182 Exeoatlon 

proceedings. 

fore the application under 0. 21, B. 95, by an 
auotioD’purohaeer to recover possession is not a 
proceeding in execution and not a step-in-aid of | 
execution even ^hen such application is made by ' 
the deoree-bolder, who is also the auoiion-putcha- 
ser. 81 All. 182 (F.B.). Foil.; 19 All. A77 and 
41 All. -479, Cons, and Not foil. {Boys and Iqbal 
Ahnad» JJ.). MOBSIN Raza Khan v. Haidab 
BAEBSH. 113 I.O. 869=50 All. 670= 

26 A.L.J. 4d8=A.LB. 1928 All. 368. 

- -Assignment of plaintifi’s rights pending suit 

•-Application by assignee for execution is not legal 
—He must follow procedure laid down in C. P. 
Code. 0.22, R. 10, or 0. 21, B. 16. [Case-lato re- 
viewed.) {Fawcett and Madgaokar^ JJ.). GBNABAM 
V. HANMANTBAM. 93 I.G. 633= 

28 Bom.L.R. 761=A.I.R. 1926 Bom. 406. 

— Right to apply for continuance is not barred 
till 3 years from date of their ceasing to be pend- 
ing — Proceedings are not closed by Court merely 
recording them. 31 Mad. 71 and 36 ^lad. 553, Foil. 
{Jackson, J.). P. Kbisbnayya Sbanbaqa v. 
PDTTANAYYA. 84 I.C. 897 = 1925 M.W.N. 298= 

35 H.L.T. 107 = 20 H.L.W. 365= 
A.I.R. 1925 Had. 152=4? M.L.J. 608. 

— 'Time-batted application allowed and pro* 

oeadings oontinuiog thereunder — Proceedings 
provide a fresh starting point of limitation. 8 I. A. 
123 and 44 Bom. 227, Foil. {Macleod, C. J. and 
Fawcett, J,). Pbabulinqappa v. Gobunath 
BALAJI. 39 1.0. 747=43 Bom. 433= 

A.I.R. 1921 Bom. 236. 

—Art. 182— Final order (Cl. 6). 

• Three years period— Starling point. 

Under Art. 182 (5) of the Limitation Aot as 
amended the three years’ time is to be calculated 
from the date when the previous applioatlon is 
filed but from the date when the final order on 
Buoh applioatlon is passed. {Mallik, J.). KANAI 
LALL SABUI V. FUBNA CHANOBA OHATTBBJI. 

34 O.V.N. 733. 

— -Application more than three years from last 
ap^ication excluding period of injunction restrain- 
ing execution is barred. 

On 7th July, 1917, tho execution of a mortgage 
decree for a sale of a house was first taken out. 
On September 12th, 1917, injunotion was granted 
restraining the sale oi half the house. On I9th 
Kovember, 1917, an application was made to take 
A 8tep<in-aid of execution with respect to the 
other ball of the house. That half of the house 
^8 sold, The injunotion was dissolved on 8th 
November, 1916. Applioatlon for execution with 
lespeottothe other half was made on January 
10th, 1932. 

Stid, that the last application was made on 19th 
November, 1917, and limitation began to tun from 
that dkte. The only period whioh the deoree-holder 
Traa entitled to exclude on account of the injuno- 
tlon was from 19th November, 1917, the date on 
vhioh limitation began to run, to 8th November, 
A9I8, the date on whioh the injunotion was dis* 
Mlved. Therefore, the application made on 10th 
JAnuary,1922, having been made more than 3 years 
After the date of the last application, after deduct* 
ing the period covered by the injanotion the 
Applioatlon was time-barred. (Dos ond Ros*, JJ.). 

PA8I V. RAUBABAN LAL CHOWDHUBY. 

78 I.C. 478«A.I.R, 1928 Pnt. 298. 

'(Where a Court passes an order dismissing an 
*|9^oati(m *V|ox the time being,*' that is in no 
•■Attib a flfial'.'otder 60 as to make applioatlon filod 


LIMITATION ACT (1908), Art. 182-lDBtaIinent 
decree (01. 7). 

beyond three years of the date of that order out of 
time. 27 All. 834, Foil. {Lindsay, J.). AMJAD ALl 
0. AlOHAMMAD USMAN. 7l I.C. 963= 

A. 1. R. 1923 All. 471. 
Non-payment of printing costs — Appeal dis- 
missed— Order is “final.” {Dawson-Miller.C.J. and 

Boss, J.). Raqhu Prasad Singh u. Jadunandan- 
PbASAD, 59 I.C. 896=6 P.L J. 27= 

2 P. L. T. 28=1921 P.H.C.C. 34 = 

A.I.R. 1921 Pat. 6. 

—Art. 182— Instalment decree (Cl. 7). 

Where a compromise decree directed pay- 
ment by instalments on named dates, and further 
directed the judgment-debtor bo pay the entire- 
balance due if he made default as to any two^ 
successive instalments, 

Held, (Pet B’ull Rencl*).— That if the application 
for execution is an application -to recover certain* 
insta^eots already overdue, Art. 182 (7) applies 

and limitation will run in respect of each instal- 
ment from the date on which it became payable. 

Per 3fuker;i, /.—The provision in tho deoree^ 
whioh makes the whole of the decretal amount- 
payable, In case of one or more defaults. Is only an 
ancillary clause and can have no independent, 
existence. It is, therefore, not right to say that 
there being no clause in Art. 182 which would- 
directly apply. Article 181 should apply to It. 
(Suluiman, Ag. C. J., Mukerji and Boys, JJ) 
JOTl PBASAD V. SBIORAND. 112 I.G 73^ 

31 All. 237=26 A.L.J. 966= 

, ,A*^‘®-i928AH.629 (P.B.). 

■■ ■ DBjdult if% dccTB^ dfftouttt' 

becoming payable— On default execution need not bo 
for entire amount. 

Id the case of a decree for money payable by 
instalments with proviso that In case of default 
of payment of any instalment jndgment-debtor 
would be liable to pay amount in lump sum, the 
decree- holder is entitled to execute his decree for 
any instalments not barred by limitation and ia 
not bound to apply for full execution within three 

years from the date of first default 100 P.R. 1903* 

6 P.R. 1913 ; 8 P.R. 1917 ; and A.I.R. 1921 LahC 
42, Foil; 42 Bom. 728 ; 38 All. 204 ; and A.I.R. 
1926 Cal. 212, Diss. from. {Addison, J.). Raja p 

HAZABI. 109 I.C. 272=10 L L.J. 382. 

‘“Decree directing payment of annuity and 

default, delivery of certain property to decree^holder 
-“Bach instalment of annuity is a claim under de- 
cree and each default gives rise to right to recover 
property. 

The respondent, on the 30th September, 1916» 
obtained a decree by whioh certain properties were 
to be left in possession of the appellant, who was to 
pay to the respondent annually a sum of Ba. 3.000 
in the month Kason, or in default of payment 
of the same (Ra. 2,000 annually) the said property 
would be made over to the respondent. On the 8th 
October, 1924, the respondent filed an application 
for execution oi the decree against the appellant in 
default of payment of two instalments of Rs. 2,000 
each, for the years 1923 and 1924 respectively 
and claimed, as the judgment-debtor failed to pay 
according to the decree, that the Court might 
direct the delivery of the lands by the jndgmeni- 
debtor to the decree* holder. It was pleaded that 
exeoutlon was time-barred. 

Held, that each instalment as it became due was 
a claim originating under the decree from the 
when euoh claim arose, that the provisions of 01, T* 
of Art. 182 applied and that therefore esecuUnL. 
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LIMITATION ACT (1908), Art. 182-lB8talment 
decree (Cl. 7). 

to recover the two inatalmenta waa not barred, nor 
was the claim of respondent for delivery of pro- 
perty was barred either, as on the occasion of a 
default in each payment the right of the respon* 
dent to have the said property made over to her 
■arose. {Lord Carson.) Maung S[N w. Ma TOK. 

101 I. C. 736=3 Rang. 422=1927 M.W.N. 412 = 
84 I. A. 272=29 Bom. L.R. 1014=1 L 0. 192= 
46 C.L J. 123 = 39 tf.L.T. 144 = 32 C.ff.N. 1= 
26M.L.W. 731= A. 1. 8. 1927 P. C. 146= 

33 M.L.J. 22 (P.C.). 
—^—Instalment decree entitling decree-holder to 
realize entire amount on default in any Instal- 
ment — Time runs from default— Payment and 
acceptance of overdue instalment is waiver so as 
lio save limitation — But merely not attempting to 
realize entire amount on default of one instalment 
is not waiver — Waiver cannot be in respect of 
future instalments. 

But this waiver cannot have theeSect of modify- 
ing the terms of the decree or operate as a waiver in 
respect of future instalments. 27 Bom. I, R»f.\ 
91 Cal. 542; 31 Gal. 297 and 36 Cal. 394, Foil. 
(Suhrawardy and Duvall JJ.). Kalich.4RAN v. 
MoHESH Chandra. 83 I C. 784= 

A.I.R. 1926 Cal. 212. 

Instalments become payable after date of 

appellate decree —Dekkhan Agriculturists' Relief Act, 
S. 15-B. 

The time fixed for the payment of the instal- 
ments under an instalment decree which is con- 
firmed by the appellate Court should be allowed 
from the date of the confirmation of the decree. 
Limitation for an application under S. 15-B of the 
D. A. R. Act with reference to each instalment 
should be counted from the date when it is payable 
under the above calculation. (Shah, Ag. C.J> and 
Kincaid, J ). Darubhai Mithabhai v. Beohab 
DbsAI. 86 I.C. 894=49 Bora. 303= 

27 Bom L.R. 196=A.I.R. 1925 Bom. 270. 
-DofauH in payment of instalment under 
decree waived by decree-holder— Limitation rans 
from date of default. {Suhrawardy and Cuming, 
JJ,) jaliuChand V. Yusuf ali chowdhuri. 
86 I.C. 1031 = 30 O.W.N. 943=34 Cal. 143 = 

A.I.R. 1923 Gal. 1012. 

■Instalment, non-payment of— Subsequent 
payments of other instalments — Appropriation- 
Earlier instalments must be deemed to have been 
naidofi. {Macleod, C.J.andCoyajee, J.). Hanmant 
TIUAJIDBSAI V. RAGHAVENDBARAOGURURAO 
npRAT 67 I.C. 847=24 Bom. L.R. 410 = 

48 Bom. 848= A.I.R. 1922 Bom. 237. 

Darkhast presented in Court passing dootee 

—Proceedings transferred to another Court-dnstal- 
ments ordered to be paid and recoveted-Decree- 
holder need not institute fresh ptooeedings. 
22 Bom. 340. Ref, {ifacleod, C.J. and Fa’vcett, J.) 
PBABHULINGAU APrA 0. «- 

59 I. C. 747 = 49 Bora. 433= 
A.I.R. 1921 Bom. 236. 

On default, judgment-debtor to put decree- 

holder in possession of certain land-Decree-holder 

is not bound to apply for possession on first de- 
fault but may do BO on any subseq^nt dVa^l^ 
8 P.R. 1917. Dist. from', 16 All. 371 and 16 AH- 237. 
Foil, {he Rossiqnol and ilarUneau, JJ-), HAR 
Gopal y. Ram Raohhpad. 63 I. 

2 Lah. 133=80 P.L.R. 1921 = A.I.R. 1921 Lah. 43. 

—Art. 182— Interpretation. 

Article 182 ought to be read as 

cutlon of a decree or order not provided lor as 


LIMITATION ACT (1906). Art. 183 — Joint 
decree (ExpIn. 1). 

regards dismissal by Art. 183 and by S. 48. C. P. 
Code." In the same way Art. 181 should be read 
as application for which no period of limitation for 
the purpose of dismissal is provided elsewhere in 
the schedule or by 8. 48, C. P. Code. {Reilly and 
Ananthakrishna Aiyar, JJ.). DEIVASIKAMANI 
ANNAMALAI DESIKEB, PANDABA SANNADHI 0. 
Raju PiLLAl. 1930 M.W.N. 979= 

A.I.R. 1930 Mad. 995=39 M.L.J. 579. 

—Art. 182— Joint decree (Bxpln, 1). 

Application for execution against some judg- 
ment-debtors, keeps decree alive against all — Joint 
liability is not affected though decree differentiates 
between the judgment-debtors as regards mode of 
execution, {[qbal Ahmad, •/.). MOTl LAL y. 
Champa Lal. 118 I.C. 237 = 

A.I.R. 1929 All. 795. 
— — Applioatlon against one judgment-debtor 
saves time against all joint judgment-debtors. 
(Srinivasa Aiyangar, J.). KOTIGADU v. SUB- 
BAYYA. 106 I.C. 391 = 39 M L.T. 336= 

A.I.R. 1927 Mad. 1102. 
-Decree joint and several— Applioatlon 
against one judgment-debtor is step against all. 
{Mullick, Ag. C. J. and Wort, J.). RamasbaT 
CHAUDHABI V. Lachhmi Nabayan Ojha. 

103 I.C. 867=A.I.R. 1927 Pat. 416. 
-Deoroe partly passed jointly and partly 
seveially— First part of the explanation applies to 
latter and second part to former. 80 Mad. 368, 
Dissented from. Where, therefore, a step was taken 
against one judgment-debtor in respect of decree 
passed severally, it does not save limitation against 

another. {DalaXandBoys, JJ.). Sahu Nandlal 
y. Sahu Dhabam Kibti. 94 I.C. 961= 

48 All. 377 = 24 A. L. J. 465= A.I.R. 1926 All. 440. 

■If a decree is passed against A and B under 
whloh their liabilities are separate and several, and 
oxeoution is taken against A, any step taken In 
such execution will not keep alive the decree 
against B, and simply mentioning B's name in the 
application for execution does not affect the ques- 
tion. {Suhrawardy and Duval, JJ.). BiBENDBA 
CHANDRA y. TULASI ChABAN. 85 I-C. 637 = 

A.I.R. 1926 Oal. 267. 
——One judgment-debtor ceasing to have interest 
in the property— Failure to servo him with notioe 
does not render proceedings invalid. {Suhrawardy 
and Duval, JJ.). Taba Pbasanna Sinha y. 
jnanendba nabayan Baqchi. 88 I.C 1039= 

A.I.R. 1926 Cal. 80. 

Joint decree, meaning of— Any one relief 

being joint, decree is joint though other reliefs are 
given separately. {Devadoss and Waller, JJ.h 
PATTANAYYA y. PATTAYA. 92 I.C. 782 = 

1936 M.W.N. 262= A.I.R. 1926 Mad. 433 = 

50 M.L.J. 218- 

Application against one judgment'debtor 

takes effect against all. * 

Where a decree had been passed jointly againss 
defendants 9 and 10, regarding recovery of posses- 
sion and against defendants 1 to 8. jointly, regard- 
ing certain snms, and against 9th defendant sever- 
ally in raspeot of oottain sumB* ^ ^ 

Beld, that it is a decree passed jointly against 
more persons than one; and the applioatlon against 
any one of them shall take effect against 
30 Mad. 268, Foil. {Jackson, J.). P. 

BHANBAGAy. PUTTANNAYYA. 84 1.0. 09/- 

1923 M.W.N. 298=38 ML.T. 107- 

10 1I.I..W. 905= A.I.R. 1925 

47 M.L.J, BOB* 
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LIHIT&TIOM AOT (1908). Art. 182 — Joint 
decree (Gipln. 1). 


to decr^s comprising two or more 
^vtraldecrees^Decree providifig two interdependent 
sources of realisation ^^planaiion does not apply. 

The decree was as follows The defendants 
will pay i<hd entire decretal money within six 
months. In case of non-payment of the same the 
mortgaged property will be sold. No person of 

the defendants is liable under the decree The 

plaintifi will get Rs. 715*3 6 from Abhoy Kumar 
■oat of the money of 5.” The first applioatlon for 
the sale of D was made on the 14th December. 
1916. and the execution proceeded to the Ist 
December. 1919. The second application for exeoa- 
'tion in respect of the minor relief granted in the 
mottgags decree namely foe realization of 
Bs. 715-3*6 from Abhoy Kumar was filed more than 
4htee years after the date of the decree though it 
was in time as reckoned from the let application, 
Held, that the main relief, the realisation of the 
‘Bortgage dnes, being the one goTerning note 
-of the decree, makes the two sources of realisation 
interdependent, that the mortgagee was entitled to 
proceed against one of his seoucities at a time, if 
he thought it to be sufficient for realization, and 
■that the second application was not time* barred. 
A.I.R. 1923 All. 388, Foil, 

Held, further that the latter pact of Expl. 1 to 
Art. 183 of the Limitation Act has no application 
4o the case, and it can apply only to a decree which 
•oomprises two or more “ severai " decrees. {Foster 
•and Bucknill, //.). BiSBUN CHAND t>. ABB07 

KuuabOhano. 76 I.o. 432 = 3 P.L.T. 276= 

A.I.R.t924 Pat. 700. 

'Partition decree— AppHoation by one ebarer 
*000183 for benefit of others also. {Oldfield and 
Veniatasubba Rao, 7/.). M. Vasudbva Muthu 
SHASTBI V. M. VlTTAIj SbASTRI. 70 I.C. 298 = 
16 H.Ii.W. 292= 1922 H. V.N. 318=31 H.L.T. 311= 

A.I.R. 1922 Had. 436=43 H.L.J. 379. 


•J oint decree-^Partition decree— Application 
one of the parties for delivery to him of his shore— 
imitation as regards others will be saved. 

A partition decree passed under 0. P. Coda, 
(1883) awarded to plalntlS and eaoh of the 5 defen- 
*dant8 one share in the suit property, to be ascer- 
tained. On plaintiS’s application the six shares 
were ascertained: but no allotment or delivery was 
made except to the plaintifi of his share. Later 4th 
-defendant on applioation obtained an order for 
<6llvery to him of his share. On the 8cd defendant's 
applioation within 3 years to obtain his share, 

Beld, the deoree was a joint decree within the 
meaning of Explanation 1 of Art. 183 and the ap* 
^oatloD was in time as it was filed within 3 years 
the 4th defendant's applioation. {Oldfield and 
Bamesam, //,). Bauasaui Aiyanoab v. Naba- 
ym lYBNaAB. 63 I.O. 990=30 M.Ii.T. 312= 
498= A.I.R. 1922 Mad. 327=42 M.L.J. 94. 
■“-^Explanation I— Deoree obtained by one pet- 
'•^Jj^Eihaequent transfer of a part of it to another 
■^ha portion of decree tiansfeirod kept alive by 
fliepa taken by transferee — Whole decree is kept 
^*▼9. It is not peroiUBible to reatriot the ptovl- 

(6) of Artlole 102 of the Limitation 
r®{> ^«ioh are intended foe the benefit of deoree- 
oxtendlag the words of the lat sentenoe 
^ Explanation 1 to the same Artlole to oases not 
^ 7 gB within its exact language. 14 Mad. 252, Ref, 

Iyer and Spencer, //.), Pusasapu 

»«II4A!PA BhDDATYA V. THOEAM YABAKAYYA, 

69 I.O. 37T«18 M.L.W. 157= 

WllMrMraSi) 69=A.1.R. 1922 Had. 129. 


LIMITATION AOT (1908). Art. 182-Limitatl«n. 

"Execution against manager— Saves fim*' 09 

regards other co-parceners. 

Where a deoree was obtained against the eldest 
brother of a joint Hindu family carrying on a 
business and several applications' for execution 
were ordered against him and after his death 
against his legal representatives, the previous 
applioationa for execution save limitation for an 
execution applioation against the other members 
of the family. (Cheyis, /.). KiDAB Nath tJ. 
BADHA KISHEN. 67 I.C. 36 (Lah.). 

— Decree passed »tt/ayo«r c/ one but afterwards 
owned by several --First sentence in Explanation 1 is 
not applicable. 

It is not permissible to restriot the provisions 
of sub-Gl. (5) which are intended foe the benefit of 
deoree*holders by extending the words of the lat 
sentence of explanation (1) to oases not falling 
within its exact language, e.j,, to oases where the 
deoree though passed only In favour of one person 
was afterwards owned by more persons than one 
in severalty owing to the oonduot of the original 
single decree-holder or otherwise, (^oda^ya Aiyar 
and Spencer. JJ.), P. 'VENKATA Reddayab u. 
T. Yabaeayyo. A.I.R. 1921 Had. 413= 

41 M.L.J. 812. 

•Where execution against one of several joint 
judgmeut-debtors is stayed, limitation is suspend- 
ed against the others also. {Abdur Rahim and 
Od^ara. //.). (OHINNA) VELLAYYAN OHETTY v. 
MqTHAYYA OBBTTY. 61 I.O. 931xs 

1921 M.V.N. 188=18 M.L.W. 59s 

. A.I.R. 1921 Mad. 116. 

—Art. 183— Seeping allYe. 

•Award— Liability of one of the parties Rmifsi 
—Proceedings againl saves— Saves time against all. 

Where an award is against several persons 
jointly, although the liability of one of them is 
limited on account of adjustment, nevertheless 
that does not entirely separate his interest from 
that of others, and It still remains an award 
against all the parsons jointly and, therefore any 
prooaedlngs taken against any of them to keep the 
award sufficiently alive would keep it in 
against all. {Kennedy, J. C, and Madgavhar, 
A.J.G.). Donald Gbahau & Oo. v. Kewalbau. 
79 I.C. 477=16 S.L.R. 243=A.I.R. 1921 Sind 132. 
—Art. 182— Limitation. 

■When a decree for possessloa Is passed on 
condition of payment of a oerlain sum by the 
decree-holder, the stattlng point for limitation for 
execution of the deoree is the date of the deoree 
and not the date of payment by the deorea-holdet. 
The deotee-holder oannot obtain extension of 
limitation by deferring payment. Limitation runs 
from the date of the deoree, whether any time lot 
payment la fixed or not. The only efieotof fixing 
a time for payment is that payment cannot be made 
after the date firm'd. If no time is fixed, payment 
may bo made under the terms of the deoree at any 
time within the period of limitation, i.e.. within 
three years of the date of the decree. Such a case, 
therefore, is governed by Art. 182 and not by 
Art. 181. 40 M.L.J. 1 (P.Q.); 12 Bom. 28; 3 Lab. 165. 
Disf.; 24 All. 300, Diss.; 26 Mad. 780 ; 23 Bom. 5S3. 
Foil, {Staples, A,J,0,), Dada v. Qanpatbao. 

26 N.L.R. 353. 

-Deoree for confirmation of possession of oet- 
taln property and oosta— Deoree joint as regards 
ooats but not as regards possession— Separata 
appeals filed— Appeals dismissed— Separata ssoond 
appeals, one dismissed for default, others diamin* 
BQd In due oonist-^Xiioiitation foi exQQBtloB'of 
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LIMITATION ACT (1908), Art 182— Limitation. 

dismissed for default runs from date of dismissal 
for default and not date of dismissal of other 
appeals. 20 C.W.N. 118 and A.I.R. 1914 P.C. 65, 

; 25 Cal. 594, Appr. (Das and James, JJ.). 
GlRWAL RAUT t>. BIGU RAUT. 123 I.C. 415= 

A.I.R. 1930 Pat. 146. 

Major judgment-debtor though described as 

minor, is patty to execution proceedings — Issue of 
notice to him gives fresh starting point, to decree- 
holder. {Iqbal Ahmad, J.). MOTI Lal v. CHAMPA 
LAL. 118 I.C. 237= A.I.R. 1929 All. 795. 

— ■ When a decree Is made for possession, that 
portion of the decree is final ; and when a decree is 
made for mesne profits in a suit ti is only prelimi- 
nary, beoause the final decree for mesne profits 
cannot be made unless the amount due is found 
upon further enquiry. In such a suit, although 
one decree is made, it is partly preliminary and 
partly final. The final part of the decree can be 
executed apart from the preliminary part and it 
falls within the provision of Art. 182, Limitation 
Act. Time for execution of the decree for posses- 
sion runs at the latest from the date of the final 
decree of the appellate Court and not from the 
time when the decree ascertaining the mesne pro- 
fits was passed. {B. B. Ghose and Panton, JJ.)- 
Satish Chandra Chakravarti v. Sarat 
KAMINI DEVI. 118 I.C. 852= A.I.R. 1929 Cal. 383. 

Where an application is made by a decree- 

holder to appoint a Receiver during the pendency 
of prior execution proceedings, no question of limi- 
tation arises with regard to such application for 
Btep-in-aid. 36 Mad. 553 and 106 P. R. 1894. Bef. 
IJai Lal, J.), Ghanaya Lal & Co. u. Jassa Ram 

HlBA NAND. 113 I.C. 909=10 L.L.J. 50S- 

A.I.R. 1929 Lah. 57. 

surety for satisfaction of decree is not a jo- 
int judgment-debtor within the meaning of Art. 162 
and the events from which the period of limitation 
tuns in the case of a judgment-debtor do not avail 
the decree-holder against the surety. The time 
begins to run against the surety from the period 
at which the surety becomes liable to decree-holder. 
81 Bom. 50, Foil. {Das and VTori, J <7.). JAGHU- 
NANDAN PRASAD V. KlRTYANAND. 120 I.C. 309- 

8 Pat. 310= A.I.R. 1929 Pat. 395. 

^Sale set aside—Auction-purohaser realising 

purchase money from decree-holder in execution 
of the decree obtained against him. Then the 
original decree- holder applied to execute the 
original decree on the ground that it ^*8 joj 
satisfied and sought to attach and sell other 
properties of the original judgment-debtor. 

Held, that the starting point for this applica- 
tion In execution would be the date when in exe- 
cution of the decree the deoree-holdet was compel- 
led to pay the amount and not the date of decree, 
flsW, further that the fresh application was not 
a continuation of the previous appli^tton. A.I.K. 

1927 Mad. 394 and 835. Bel. on. {Kumaraswams 

Sastri and Wallace, ^ L!!: 
BAsnDEO DOSS. 107 I.C. 653= ms M^W. N. 83- 

— — C.P. Code 21, R. 2 ( 3 )— Period of limitation 

is to bo computed from the date not of 
but of certification. To do otherwise would be re- 
oogniaing. to some extent, an uncertified Payment 
When then a decree-holder applies for execution 
he can only invoke a payment certified 
before execution became time-barred. {Mumj* 
and Ashworth, JJ.). PEABE MOHAN PBABAD V. 

RAQHUNATH LAD. „ 

23 A.L.J. 933=30 All. 289= A.I.R* 1928 All.oB. 


LIMITATION ACT (1908), Art. 182 - Proper 
Court (Expln. 2). 

Where a decree-holder puchases a property 


execution but loses possesBlon of the same in a 
separate suit by a third party, his fresh application 
for execution or for revival of execution, if one is 
maintainable, must be filed within three years of 
the trial Court’s decree. (Sulaiman and Banerji, 
JJ). SALiG Ram y. Lacmandas. 107 I.C. 42= 
23 A.L.J. 937=50 All. 211 = A.I.R. 1928 All. 46. 

Uncertified payment does not give fresh start 

for limitation. 46 Cal. 22 and -13 Cal. 207, Doubted 
and Dial. {Cuming and B. B. Ghose, JJ ). Rebati 
Mohan v. alatjddin ahmed. 98 I. c 825 = 

44 C.L J. 248 = A.I.R. 1927 Cal. 29. 

Execution stayed until decision in another 

suit— Suit decided — Decree-holder must apply 
within 8 years from the decision, though judg- 
ment-debtor might have in the meanwhile pre- 
ferred an appeal. 19 All. 71 and 26 All. 156, Foil. - 
43 All. 383. Dist. {Mears, C.J. and Lindsay, J.), 
Bat Narain LAL u. Ganqajal. 94 I.0. 1005= 

A.I.R. 1926 All. 409. 

-The plea that a previous application for exe- 


cution was barred by limitation and hence the- 
subsequent application was not valid should b& 
raised at the earliest possible opportunity, 
A.I.R. 1924 Mad, 673, Bel. on. {Jackson, J.). 
BHADRAYYA V. JAOGARAJU, 91 I.C. 1017 = 

22 M. L. W. 747=1926 M.W.N. 33= 

A.I.R. 1926 Mad. 177. 

A judgment-debtor who was not a party to a 

previous application for execution of a decree or to- 
any order made upon it is not precluded from, 
showing that the said application was barred by 
limitation and that therefore it was not in accor- 
dance with law. {Cuming and Panton. JJ.). SITA- 
NATH Das V. Kanak Probha Debi. 

67 I. 0. 879=A.I.R. 1923 Gal. 322^ 

In order to make the provisions of the Limi- 
tation Act apply, the decree sought to be enforced 
must be in such a form as to render it capable, in 
the oiroumstances, of being enforced. 27 .All. 334‘ 
(P.C.), Foil. {Lord Phtllimore.) RAME9BWAR 
SINGH V. nOMESHWAB SINGH. 39 1.0.638= 

48 I. A. 17 = 19 A.L.J. 28 = 23 Bom. L.R. 721=^ 
33 C. L. J. 109=25 G. W. N. 337= 
13 M. L. W. 348=30 M.L.T. 189= 
1921 M.W.N. 21 = 6 P.L.J. 132=1 P L-T-plf 
A.I.R. 1921 P.C. 31=40 M.L.3. 1 (P C.). 

Irt. 182 — Proper Coart (Expln. 2). 

Xranefereo Court returning decree to parent 

Court according to R. 161 (a) of the Madras High- 

Court Civil Rules of Practice after six months— 
Annlioation made to transferee Court after return, 
is not made to “proper Court” and does not save- 
limitation. Remarks of Iyer J.. i^ 

39 Mad. 485. Disappr. {Ramesam, J.). MIR MD.- 
NOORULLA V. HASARATH KIBULAI. 

98 I C 453= A.I.R. 1926 Mad. 1209 = - 

51 H. L. J. 534. 

Court in Native State if ''proper Court." 

When a decree is passed by a Court in a Wative 
Bfcale as to which action has boon taken by the 
Government under 0. P. Code, S. 44, and is- 
transferred to a Court in British India 
tioD, execution proceedings pending 
Court in the N.ative State would save 1 
nndet Art 182 (5). 40 Bom. 504, Dxst. {Macleod,. 
I f anlFawLlt. J.). PBABHUDINa APPA «. 
g'/p^APB BAr.A7I. 85 I-O. 
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lilHITftTIOH AGT (1908), Art. 182 — R«fand 

(Cl. e). 

^Art. 182'-Befand (01. 6). 

- —Defendant to elect— -No lime fixed for election 
— Plainii^'a application putting defendant to election 
must be within S years. 

Where in a partition suit the decree gave a choice 
to an alienee to insist on full or half payment 
before delivering up properties proportionally and 
did not fix any time within which the plaintifi 
should put the alienee to the (lection. 

that Art. 182 applied and the applicaiion 
by the plaintifi putting the alienee to the election 
filed more than three years after an order dismis- 
sing a previous defective applioatioD, was baited 
{Murphy and Broomfield, //.). NANA MANSABAM 
V. SBIDBAB. 32 Bora. L.R. 427^ 

A.I.R. 1930 Bom. 303. 

— Article applicable for execution of adjusted 
decree is Art. 182 (4) and under Cl, (6) three years 
wmld be allowed for payment. 

After recording compromise in execution the 

decree is adjusted and the decree to be executed is 
theadjusted decree. The limitation applicable in 
BOoh a case is that contained under Art. 182. 
01. (4) and under 01. (6) of the same - article there 
would be a period of three years allowed for the 
issue of the notice to the judgment-debtor to pay 
under the decree. (Prideaux, A.J.C.). Bampbabad 
V, HABIDAS. 97 I.C. 768bA.LR. 1927 Rag. 31. 
—Art. 182— Res Judloata. 

—A judgment-debtor who did not appeal 
against a previous order for execution of a portion 
of the decree and who did not dispute the validity 
of such order cannot In the matter of a subsequent 
application for execution of the remaining portion 
of the decree contend that the first application 
was not “ in acoordsnoe with law.” 16 B. 242, Foil 
{Macleoi, 0,J.). Babagowda Malgowda v. 

SAMIBAI BHBATAB BAMGAUDA. 

76 I.C. 1041 = A.1.R. 1921 Bom. 112. 
Preuioas application and order erroneously 
made hut not appealed from — At next application 
defendant cannot plead previous application was not 
in aceordance with law. 

A decree in a partition suit was passed on the 
10th January. 1910; the plaintiff being under the 
impression ^at the decree in a partition suit was a 
ptellmlsary decree and required a* further deoiee to 
make it final, applied to the Court, on 23rd October. 
19X9, to have the decree made final, and the decree 
was made final on the lOth of February, 1913, 
erroneously. 

• Beld, that an application for execution presented 
on 8bh Ootober, 1918, was within time. The defen- 
tot not having appealed from the order of th 10th 
Febtuuy , .1^3; it was not open to the defendant 
to contend that the application (or final decree and 

ue order inade on that application were not made 
In aooortooo with law. 8 Oal. 61 (P.O.); 

16 Bom. 242 and 44 Bom. 297, Foil. ' 

APplioation to make a 
SSilw iSBOt a atap.In- execution. 

0.^ a»d Fawcett. J,). Databhai Ohuni 

^ Bom. 982= 

i-lirt I Bom. 260. 

‘-AftM82-Be8iItai!oa.(Ql. 6). 

sncoesBtol. InifiiBt Qourt-Remand 

ezder^ romafidi ■ * {Ifaenai^i R- ijr ,. q \ snimA « 
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LIMITATION ACT (1908), Art. 182-Re7iTal of 

ezecntton. 

— ^ — An application for restitution is an appli- 
Mtion for execution under the present C. P. Code 
just as it was under the old Procedure Code, and 
Art. 182 of the Limitation Act applies to such ap* 
plicatioDB. {Dawson-Miller, C.J. and Jwala Prasad. 
J.). BASANTA KOMABIc. BALMAKTJND. 

72 I. C, 912=1923 P.H CX. l = 2Pat. 277= 
1 Pat.L.R. 338= A.I.R. 1923 Pat. 371. 
Applieationfcr— Limitation— Article applies. 

On an appeal to the Privy Council the parties were 
directed to pay their own costs. An application by 
the appellant to recover the costs paid by him 
in pursuance of the decree of the High Court waa 
held to be an application to enforce an order of His 
2daje8ty-in-Counoil although it fell within 8. 144 
of the C.P. Code, and as to limitation, was govern- 
ed by Art. 182 of the Limitation Act. {Stuart, J,)i 
Madhubddan Das v. Bibaj lal. 

64 1. 0.806 (All.). 

Artiold 182 applies toapplioaiioD fot 

tion under C. P. Code, 8. 144. 

An application for restitution oannot be treated 
as anything else than an application for execution 
of the decree of the appellate Court. {MacUod, C.J. 
and Shah, J.). HAMIDAILI KADAMALLI v. 
ABMADALLI MHIBUBALLI. 621.0.233= 

43 Bom. 1137=28 Bom L.R. 480^ 

A.I.R. 1921 Bom. 67. 
—Art. 182— Review decision (Cl. 3). 

Application lor review of decree rejected— 
Appeal against, will not stop limitation, running 
against decree-holder. (Greaess and Ohose, J/,). 
Bam Ratan Chowdhuby v. Upbndba Chandba 
Das. 68 I. 0. 727=A.l. R. 1923 Oal. 286. 

—Art. 182— Revival of execution. 

Decree- holder applying for sale of properties 

in a particular way— Execution Court not allowing 
the prayer, and dismUeing application pending 
appeal by decree-holder against order disallowing 

execution bb prayed for by him — Appeal allowed 

Second application by decree-holder Is in revival 
of the first. 

If there has been some bar imposed upon the 
continuation of the proceedings under an applies-^ 
tlon for execution which is subsequently removed 
by an order of an appellate Court or by any other 
order lawfully made, then any fresh application 
for execution ie to be treated merely as a oontlnua- 
tion of the proceedings which were suspended. 
{Dawson Miller, C.J. and Foster, J.). JAGAT PRA- 
SAD SiNGB 0. BuJOO Lal. 99 I.0. 868= 

1926 P.H.G C. 353=8 P.L.T. 287= 
A. I. R. 1927 Pat. Hi. 

Proceedings under 0. 21, R. 95 stayed— AppH^ 

cation after vacation of stay— No juesfion o/ltmtto- 
tion. 

Where proceedings in an application under 0. 21, 
B. 95, 0. P. Code, are stopped by injunction before 
any order could be passed to give poesession to 
the purchaser, a second applioation filed by the 
purchaser afttf the removal of the injunction, 
must be taken to be an application Intended to 
bring to the notice of the Court the existence of 
the previous applioation. and to get proper orders 
passed thereon. Intiuoh a case no question 
limitation regarding the second applioation really 
arises. (Rrishnan, J.). Thatvamdtbu v. Oday- 
YAPPAR. 99 LQ. 682=28 M.L.V. 408= 

1927 M.W;R. 60=A.I.R. 1927 Mad. 881. 
—AppUeatioH for eceecuHan ordered iobeeim^ 
^'^fasd '^-^FmhetpplicdiiMis to he treated 
jiMfivftlP ' 'Oi .il.i.A 
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LIMITATION ACT (1908). Art. 182~ReTiTAl 
ef exeoation. 

The deore6*holclei applied in 1918 on the basis 

of assignment of decree which however by over- 
sight did not refer to the decree in question but 
his application was died and not dismissed. He 
applied in 1921 and in 1924. January. Both these 
applioatioDS were struck ofi owing to default of 
the deoree.holder. He then died a fresh appli- 
cation in 1924 May, 

Held, the application in 1918 for execution 
having been ordered to be simply ‘‘died" and not 
having been struck od, owing to default of the 
decree-holder, must be deemed to have been still 
pending when the application was died in 1921, 
Although this application of 1921 purported to be 
a fresh application for execution it should bo 
treated for the purpose of limitation as an appli. 
cation for revival. 27 All. 334 (P.G.), Foil. (Sulat- 
♦Hon J ). MT. BETTEE V. KANHAIYALAL. 

' 94 I. 0. 869=A.I.R. 1926 All. 510. 

——Where later application for executioo prays 
for reliefs different from those in the earlier one. 

It cannot be considered as a revival of the earlier 
ane (Ramesam, J.)- LADUiirA v. Mazar Han- 
"“r. 95 I.C. 718=1926 M.W.N. 317 = 

■ A.I.R. 1926 Mad. 698. 

.Unless there is any injunction stopping exe- 

eutioD, any intermediate suit by a claimant and 
not by the decroe holdec will not cause suspension 

of the execution ptoooedings. Unless there was a 
suspension without any default on decree-holder’s 
cart the principle of revival of a former execution 
Petition cannot be utilized in favour of the deorae- 
holder. (R<imesiirn, J.)> LkLUMIA v. MazoR 

—^Setting aside of sale under 0. 21, R. 90, 
C P Code Subsequent application for etteculion 

is in continuation of first. 

A landlord decree-holder applied for execution 
of a rant deoree when the Exenutlng Coucb held 
that the exeoation should proceed as on the basis 
of a moneydoorae and not as a rent-deoree. It pro- 
^fldad in that way and the sale of certain property 
^ mdernent-debtor was actually ooaffrmed 
nd the oale was dismissed on full satisfaction. 

On the sime day, the judgmeat-debtot put ia a 
ifnUtion to set aside the sale under the provisions 
S? 0 21 R 90. and eventually the sale was set 
aBlde‘ the decree-holders then applied once more 
Z execute their deoree as a rent-decree, 

mid that the second application should be 
f.rATted'as a continuation of the preceding applioa- 
hL inasmuch as the prayers in both ware to oxe- 
TOte he deoree as reut-deorea and further that the 
derree-holdefe right to execute the decree revived 

thft dav the sal) was set asido. {Buckmll and 
rn DGONAEAYAN SlNSH u. RAM PRASAD. 

92 I o! 799 = '' p i- T. 410= A.I.R. 1928 Pat. 143. 

^Jpxeoution stayed by an injunction— Right 

bo execute revives on injunction coming to au end 

-Dcerce-holder must apply for revival within 

throe veare from accrual of right. (Dawson miUr, 

c flZ mXlick, J.). Blbl HAJO «. HAR 8AHAT 
C J. ana mu ^ 

A.I.R. 1926 Pat. 62. 

Sale set aside— A second application in exe- 

outlon is an application for revival of the earlier 
one and no question of limitation arises. (MookerjM 
and Panton, JJ.). JiBA BIBI 
OaowDHUBY. 64 1.C. J. 


LIMITATION ACT (1908), Art. 182 — Saving of 
time. 


■Execution of decree—Barred-^Revival. 


Where an application for the execution of a 
deoree is barred by limitation It cannot be revived 
by a subsequent application for amendment, 
(N. R. Chatterjee and Panton, JJ.). Rabidddin 
V, Ram Kanai Sen. 39 I.C. 186 (Cal.). 

—Art. 182— Saving of time. 

The holder of a rent-deoree is always a 

secured creditor. The mere fact that the judg- 
ment-debtor was declared insolvent prior to the 
passing of decree does not save limitation and the 
application for execution made after 3 years Is 
time-barred. (Waeir Hasan and Qokaran Nath 
Misra, JJ.). SiRi Ram Kuab v. Ram Prasad 
Ghosh. 113 I.C. 86=4 Lack. 241= 

5 0. W. N. 1134 = A.l.R. 1929 Oudh 71. 

Time saved by execution applications made 

though not in writing. 

An application in execution was made on 25th 
January. 1923. the second application was not 
made until 18th September, 1926. But during the 
first execution proceedings on the 2l8t July and 
3rd December applications were made for arrest of 
the judgment-debtor and attachment of his pro- 
perty, the latter of which was granted but could 
not be effected, 

Held, that the application dated 18th September, 
1926 was within time as further applications in 
execution which need not have been neoessacily in 
writing were made, and that limitation was there- 
by saved. 10 L. B. R. 34, Rel. on. (Brown, J.)* 
Somasdndaram Chbtttab V. Ma SeWE Thit. 

117 l.G. 578=7 Rang. 132^ 
A.I.R. 1929 Bang. 152. 

Where a decree-holder is restrained by In- 
junction from executing the deoree or where his 
deoree has ceased to exist having been set aside In 
a separate suit, the time of injunction or the period 
for which the deoree ceased to exist should be ex- 
cluded. (Dawson Afiffer, CV. a»i Ross, /.). RAM- 

GuiiAM Singh v. Raj Kumar Rai. 

102 I.C. 327=6 Pat. 635=8 P.L.T. 770 = 

A.I.R. 1928 Pat. 86. 
-A bogus application merely for the purpose 
of saving limitation and with little care so pro- 
ceed therewith is an abuse of the prooees of the 
Oourt, and, therefore, cannot be considered one in 
accordance with law. A defective application un- 
less admitted by Oourt does not save limitation. 
(Dalai, J.). B. Ram Bahadur v. Rabat ali. 

' 93 I.C. 369= A I.R. 1926 All. 376. 

^Exeoutlon proceedings dismissed for Court’s 

convenience and, therefore, order of dismissal not 
final— Objection against execution also, dismiss- 
ed— Remand on appeal from order dismissing 
objeotion— Objections re-heard and dismissed and 
also appeal from second order on objections 
dismissed- Time up to final order in appeal, shouitt 
be deducted. (Suhrawardy and Cuming, JJ.)> 
MADHUSHUDAN KOWAR V. GlRTNDBA 

aiNGHA. 87 I.C. 561= A.I.R. 1925 Cal. 1188. 

Decree-holder consenting to postponement oj 

execution panding Judgment-debtor's suit^Penoa 

must excluded* ^ 1.1 ^ 

There were pending an applloation for execution 

by attachment on behalf of the deocee-holder, and 

an applloation under 0. 21. R. 29, on behalf of the 

judgment-debtors. Both parties were present. The 
deotee-holdet consented to the case being filed MU 
the determination of the i'ldgment-debtor s salt. 

Held, that the interruption was not 
to tho dootee-holdet, and the period ooverad by i* 
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IIVITATION ACT (1908), Art 182 — Saviog of 
time. 


must be excluded. {SAndall, A.J.C.). MiB Zamin 
ALI V. SBAFI ULLAH. 84 I.C. 1027= 

A.l.R. 1925 Oadh 319. 
- —Certificate of payment limitation. 

If the part payment of a decree amount is enter" 
ed in an execution petition presented within three 
years from the date of such alleged payment, it 
amonnts, if the fact of payment is proved, to a 
^ertiSoate of payment under 0. 21, R. 2. and will 
operate to save limitation under 8. 20 of the Limi- 
•tatlon Act. 43 Cal. 207, Rtf. and Foil. (Stoti 
Sagar, f.). PATTa ii. Na^^ak CaA:«D, 

73 I.C. 1029=A.I.R. 1924 Lah. 678 
— —A letter by judgmant^debtor to decree-holder 
•aclmowledging his liability to pay the decretal 
amount is an aoknowledgment within 8. 19 and 
aavae limitation for exeoution. {Kinhhedt, A.J.C.). 
DAJI MAHAB V. MAHADEV KUNBI. 

79 I.C. es^A I.R. 1924 Nag. 147. 
lfer«;ilinp o/Talbana does not savelimita’ 

Hon. 

Where the falf>ana was died in pursuance of an 
order passed by the Court resulting the decree- 
holder to file the same, 

ffeld, that the payment of the talbana was a 
oompUanoe with that order and not an application 
to take a step-ln-aid of execution which could 
extend the period of limitation. (Sanhaiya Ltl, 
/, 0.). Mohammad alam v. bachohu. 

73 I.0. 2U=A.I.R. 1924 Ondh 231. 
It has never been hold necessary that an 
execution application in order to save limitation 
ahould be directed to the same propertv or even 
indeed the same person. (Dxniels, /.}. GOPIMATH 
Shokolu. Sat Nabaim Shukdd. 

74 I.C. 1014= A.l.R. 1923 All. 384. 
— The deotee-holdet Is entitled to deduct the 
period during whloh the execution of his deoiee, 
■was stayed by an Order of the Court. (Richardson 
■andGkot0 ,JJ.). OhabdOhahdba Mazumdab u, 
fanindba Kabain Ohowdsort. 

68 I.O. 897=A.I.R. 1929 Col. 310. 


'^ppRcafion againsf judgmeni'dabtor alone, 
aapet hmUatian against sureties also. 

An applloatiou for execution against the judg* 
■Dsent-debtor aud the surety is not barred, if made 
within three years of the application against the 
|udgment*debtor alone where the surety hinds 
himself to nay the amount of the decree, If the 
ludgment'debtor does not pay. The question 
•depends on the application of the provisions of 

a 132. tf the effect of 

o. 146, 0.P. Code, is tom»ke the deoiee eqaiva- 

leiu to a decree passed jointly against the surety 
dud the iudgmeat-debtor then the case is covered 
by Explanation (l) to Art. 182. if not 01. 5 of Art, 

(Pippoff and Sulaiman, JJ.), 

badbuddin V, md. Hafiz. 77 i.c. 129= 

4i All. 713=20 A.L.J. 726= 

^ 1. 1. R. 1922 All. 481, 

ol mortgage decree for part 

against X ana Y and as money decree for 
f »ga|n8t X— Application for final decree as 

^fomer will save time as to latter also. {Ryves 

TbwaBI. 6S 1.0, aB8=« All. 188= 

-- .. i W 982=A.I.R. 1922 All. 888. 

/or awwMon containing names of 
Jt^ment’debior bui asking r^ief only 

agaiBSI tureCy. 

not 'passed Against A snretT. 


“oVphssed a^in^^ 

Bfhiast him ’ by reason ol 


LIMITATION AOT (1908), Art. 182--8«TlnN ot 

time. 

S. 145, C. P. Code, and the limitation for an appll* 
cation for execution of a decree against him is that 
laid down by Art. 182. Limitation Act and the 
decree-holder oannot brisk away from that 
Article. 

In an application for execution by the decroe* 
holder names of both, the jndgment-dobtot and 
the surety were given In column 9, the oolunm 
showing the persons against whom the dsoree was 
to 03^ oxoouted. Bat ia ooluina 10| tho coltum 
showing the mode of execution sought, he prayed 
only for the attachment of the judgment-debtor’s 

property. Notice was issued to the jadgment- 
debtor only, 

Held, although the name of the surety was 
shown in oolumn 9 in the proceedings of 1917, no 
steps oan be said to have bean asked for against the 
surety in those proceedings; those prooeodlngs 
therefore do not save limitation so far as the iuro* 
ty is oonoetned. (Cheeis. J.). WAZCB Baksh 9 , 
Habi Ram. 60 I.O. 26B=i L.L.J. 8ftc= 

A.l.R. 1922 Lah. 808. 

Application for execution against surety Is 
governed by Art. 182 and not by Art. 176 after the 
death of the principal debtor and exeeution oan be 
had even though the legal representatives have not 
been brought on record. (Prideaua, A. /. O.). 
HASHAMALI u. V. BAGAWANT. 66 I.O. 1T6= 

A.l.R. 1988 Nad- IIL 
•Period during vkieh exeeution is virtually 
stayed should bs excluded. 

The decree-holder was asked by the executing 
Court to produce the judgment in a oertaia salt 
before a certain date before the decree could be 
transferred to the Ootleetor for execution. The 
judgment in that suit was passed at a stneh later 
date. Upon the deores-holder’e failnre to prodnoe 
the judgment before the required date, the Oonrt 
dismissed the appUcatiou for execution. In oaion- 
lating the limitation for a subsequent exeentlcfli 
application by decree-holder. 

Held, that the time during wkleh the suit, the 
judgment in which was required to be produced, 
continued should be ezeluded. (Goktfl Prasad ani 
Lindsay, JJ.), Baldbo Simgb v, RAubAbup. 

64 I.O. 998=19 A.L.d. 903a 
A. 1. 1. 1921 AU. ITA. 
- Where the exeeution of a decree has bean 
suspended through no act or default of ths decree- 
holder, the latter has a tight to ask the Oonrk to 
revive and carry through the execution prooeedingn 
which have been thus suspended. (Pipcofl and .. 
TTalsh, //.). MADHO PBASAD U. dabgpadi bibl 
61 I.O. 417=13 All. 368=19 A.L.d.l74<- 

A.I.R. 1921 All. 99, 


— Avt.l82-Step ln-aid (01. S). 
Applloatiou. 

ContlDuatlon of ppooeedlngi. 
DofeotlTo appUeatlon. 

Filing of. 

Infruotuoui applloation. 
Limitation. 

Opal applloation. 

Ppooeai applloation. 

Ppopev Ooart. 
Reppoientatlott. 

Scope of. 

Starting point. 

Teit of, 

Tpanater pronediagf. ‘ 
Whatti, 

M^hatlinot 
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aid— Application. 

Art. 182 Step-in-ald— Application. 

• Application for extension of time to file inven- 

tory under 0. 21, B. 12, C. P. Code, is a st-epin- 
aid. 

The judgment-creditor obtained a decree on 4th 
April, 1918, againet the deceased father of the 
respondent who was a member of a joint Hindu 

family. The sons were brought upon the record 
in the darkhast. On 7th November, 1922, the 
Court ordered notices to issue and on 17th Novem- 
ber, the notices were issued returnable on 23rd 
January, 1923. On 23rd January, 1923, the appel- 
lant gave an application to meet the objections of 
two of the sons who bad refusrd to accept service 
on the ground that their names were not properly 
described in the notice. On the same day the 
judgment-creditor applied for further time to put 
in the list of movables which he bad been ordered 
by the Court to put in under 0. 21, R. 12. C.P. 
Code. That application was rejected and the dar* 
khast was dismissed. The notices ordered on the 
application of that date were never issued. On 
22Dd January, 1926, the judgment-creditor filed the 
present darkhast. 

Eeld, that an inventory was not nacessary and 
that the darkhast was a step-in-aid of execution 
and BO was the application of 28rd January, 1923. 
37 Bom. 42 and A. I. R. 1922 Pat. 697. Pel. on; 
87 All. 527, Diet., A. 1. R. 1925 Bom. 193 Ref. 
(ifadgavkar. J.) Gopal Rao KRISHNA RaO v. 
HARI LAXAUAN. 122 I.c. 856=31 Bom.L.R. 1291 = 

A. 1. R. 1930 Bom. 65. 

Plaint — Treatment of, as application. 

The word “application” in Cl. (5) means a 


“document containing a request. 

A plaint in a suit by a decree-holder to obtain 
a declaration that the property attached by him 
belongs to his judgment-debtor and is liable to be 
sold in execution of his decree, instituted in the 
same Court in which the decree under execution 
was passed, can be treated as anapplication to take 
a sfeen-in-aid of execution of the decree within 
the meaning of Cl. (5), Art. 182. A.I.R. 1930 
Oudh 9. Bel. on ; 22 All. 376; A.I.R 1921 All. 1/4 
and 29 All. 318. Foil; 37 Bom. 559, Expl ; 17 Ca . 
268 Dist. {Wazir Bascin.C.J. ^nd Fullan^ J.). 
HASAN SHAH V. MOHD. AMIR MiRZA. 

7 O.W.N. 887 = A.I.R. 1930 Oudh 468. 

Application to appoint Receiver is step-in- 

aid. (Jai Lai. J.). 6BANKAYA LAL AND Co. 

.7A8SA ram HIRANAND. 113 I.C. 909- 

jASbA K ^ ^ J ^ J ^^29 Lah. 37. 

-Step-in-aid may be taken even when no execu- 
tion proceeding at the instance of the decree-holder is 

i^ not necessary that an application to 

take some step in-aid of execution must be made 

during the pendency of an application by that 
particular docree holder in accordance with law 
to the proper Court for execution of the decree; 
such an application can be made when no execu- 
tion proceeding at the instance of the decree-holder 
■who makes it is pending in Court The words 
‘•■where the application nextherefnafter mentioned 
has been made” in Cl. 5. Art. 182 apply both to an 
application for execution and an application to 
take some step-in-aid of execution and both the 
applicatiensare mentioned independently of each 
other in the clause, with the result that each is 
Buffioient to save limitation and the second kind of 
application is not dependent on the first. Any 
action taken by a decree-holder to realize the 


LltflTATIOH ACT (1908), Art. 182 — Btop l&r 
aid— Application. 

money decreed in his favour whether such an 
action is taken in a pending application for execu- 
tion or otherwise is a step-in aid of execution. 
A. I. R. 1922 Mad. 247, Foil. {Jai Lai, J.). 
GHANNAYA LAL V. PUNJAB NATIONAL BANK 
Ltd. Ill I.c. 239= A.I.R. 1928 Lah. 7. 


.ipplicalicns for hastening realisation of decree 
amount are steps-in-aid. 

Where tbe decree holder by applying for a final 
decree was endeavouring to get an order which he 
thought at the time was necescary before executing 
his decree, but afterwards, due to better advice he 
gave up that .Attempt and applied for the citcution 
of tbe decree without getting a final decree as that 
was unnecessary, 

HeW. that such applications were stepe-in-aid 
of execution, for he was asking the Court to make 
an order which was thought necessary before 
taking out actual execution of tbe decree and as 
tbe ultimate object of these petitions was to- 
basten the actual realization of the decree amount. 
{Waller and Madhavan Nair, JJ.). Kunhammad- 
Haji V. Parkam Kozhuvammal. 

106 I.O. 393 = A.I.R.1926 Mad. 38. 

An application, in order to be a step in-aid 

of execution need not be made in a pending execu- 
tion application. 45 ^lad. 466, List, and Ayling, J., 
in A.I.R, 1922 Mad. 79, ilisa. from ; 6 Mad. 141 ; 
A.I.R. 1922 Mad. 247 and 38 Mad. 695, Bel. on, 
{Devadoss and Sundaram Chetty, JJ.). Mathon- 
KANDI KANNAN P. THAYYIL PUKKUTTI AVVULLA. 
Ha J i. 99 I. C. 677 = SO Had. 403= 

25 M.L.W. 61=1927 M.W.N. 8=38 M. L. T. 156= 

A. I. R. 1927 Mad. 288 = 52 M L.J. 1. 

Joint application by decree-holder and 

assignee of decree-holder under unregistered 
assignment for proclamation and bolding sale is 
a step-in aid — Assignee can avail of such appli- 
cation after his assignment is registered. {Spencer, 
J.). Lakshman Pattab V. Sdppayya Pandabam.. 

A.I.R. 1927 Mad. 284. 

- ~ Application against wrong person under a 

bona fide mistake is a step-in-aid. 

An application for execution made against a 
wrong person under a bona fide belief that that 
person was tbe legal representative of the deceased 
judgment-debtor is a good application, and even 
if it cannot properly be regarded as an application 
under S. 234 of the old Code of Civil Procedure, by 
reason of mistake, it would still be an application 
to take a step-in-aid cf execution. 20 Cal. 388; 
35 Cal. 1047 and 9 C. L. J. 443, Foil. iRrss and 
Kulwant Sahay, J.). Ganesbwab Singh v. Thau 
MAD. 99 I.C. 501 = 1926 P.H.C.C. 342= 

8 P.L.T. 217=A I.R. 1927 Pat. 92. 

Incorrectness or superfluity as to the reliefs 

asked for does not render an application not a 
st-epin aid. {ilullick and Bucknill, JJ,). KiSHOBB 
MAIi V. JAGDISH NARAIN SINGH. 

75 I.C. 312=3 Pat. 42=A.I.R. 1924 Pat. 471. 

Application against deceased Judgment-debtor 

due to hoaa&dQ mistake is a step-in-aid. 

If an application for execution of a decree be 
made under the influence of 6otia mistake 
against a dead person, though that application can- 
not be acted upon, still it is an 
of execution within the meaning of Art. 1/9 (4) of 
tbe Limitation Act (XV of 3877) which ssyeBihe 

, execution of the decree from 

{Ikrulliek and Kulwant Sahay, JJ.). PuBAN MALL 
i. MT. DIDWA, 72 I.a 1003-J P.t;T. . 
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&0T (1908). Irt. 1&2 Step in- 
aid^AppIio&tion. 

— — Applioatioa for sununoaiog witnesses to 
resist objeotion to oxeoution constitutes a step-in- 
. alA 5 All, 844 and 5 I. C. 292, Poll. {B^nsrji and 
Qohul Prasad, J/.)* MO. Siddik KHAN v. LALA 
MISBILAL. 64 I.G. 524=19 A.L J. 818= 

. ^ A.I.R. 1922 All. 482. 

•Applicaltonsfor final decree in mortgage suit 
4f slepsin-aid. 

In 1904 a decree was passed in a mortgage suit. 
.Within three years an applioatlon for order for 
sale of property was made, but was dismissed. 
Within three years of the latter application, 
similar application was made bat was dismissed as 
no final deoree was made as required by the new 
0. P. Code. Within three years an application 
. for final decree was made which was dismissed for 
non-payment of pcooasa fees. A similar applioa- 
, tion for final decree was made in time but was 
withdrawn, 

that the applloations for final deoree were 
fitsps-in-ald of exeoution beoauae they were accept- 
ed by the Court as being within time though really 
oat of time, suoh acceptance gives a fresh st^rt 
(for limitation. 

Per Shah, /.—An adjndioatlon by Court that a 
oertain application la in time cannot be re oonsi- 
dered when a question that it is out of time is 
nised at a later stage of exeoution proceedings. 
{nacleod, C, J. and Shah, /.). Gulappa Rud- 
RAPPA V. ESAVA BA9ANQOWDA. 63 I.C. 844= 

46 Bom. 269=23 Bom. L. R. 1018= 
. A.I.R. 1922 Bom. 118. 

"aq application to issae notice to the judg* 
*^®®^'4ebtoc is not an application “in aooordanoe 
with the law” for exeoution or to take some step* 
itt-aldof exeoution. {ChatUrJee and Newbould, 
V/.). Hazabi lad 0. baidya Nath Saha. 

68 I. C. 116=28 C. W. H. 292= A.I.R. 1922 Cal. 3. 

. 182— Step-iii'ald— Oontinaatlon of pw- 

ceedingi. 

Application for rateable share in exeoution 
pro^diQggfQ ^7 another deoree- 

consigned to reoord 
worn along with execution proceedings wbloh 
ere oompromlasd— Applioatlon for arrest of 

1926— Prayer and relief being 
At ^»^ter applioatlon is not a oontinua- 

834; a Pat.L.J.U5 
(7aiLaf. /.). Madho 
•'ABSHAD V. GHANAYA LAL, 118 I. 0. 24= 

80 P.L.R. 419=A.I.R. 1929 Lah. 829. 
exeoution prooaedings are oonslgnedto 

thebaok of the deoree* 
aer without any default on his part and with* 
*1,. deoision, a further applioatlon though In 

X, applioatlon for exeoution Is 
«7Tln applioation. 

(Walsh and RyoM, //.). 
?UM Lakhan sman v . Lada mbwa lad. 

j; J 68 I.0. 78=1.I.R. 1922 All. 438. 

0. 91. Br. 90— 95— Applioatlon 
one judgnunt-debtor only dismiss* 
Bgalast all is not oonti* 
9f fhf |Mfc applioatlon. 
l^gPpUdatlon i or exeoutloa IgabinKio 
'• subsequent, applioation oan* 

ASi^^ •9BW®*l*on Ih^oontlnuatlou. 
Sil *“*1 applloatlou by 



LIICITATIOH ACT (A908). Art. 1B2 — Step-Mt' 
aid— DefeotlYe appUoatlQO. 

Order 21. B. 95 applies to an applioation made by 
the purchaser and an applioation made by 
putohaser oasnot possibly be read as an appil* 
oation by a decree*holder to take some step-ln-aid 
of execution, whether the purchaser be the.deprae* 
holder or an outsider. (CouUs and Das, //.). 

Kamad nain Singh v. kiahabaj Bahadur 
Kesho Prasad Singh. 681.0. 688=1 Pat. 701= 

4 P. L. T. 226 = A.I.R. 1922 Pat. 310. 

—Art. 182— Step-ln«aid— Defective applioation. 

-^AppUealion against judgniMt-^btor toiU not 

save limitation against his surety, 

A decree passed against a judgment-debtor is 
not a deoree against his sureties jointly simply 
because it oan be ezeoutod against the snte^es 
as well as against the Judgment-debtor. There.- 
fore, an applioation for execution against the 
principal debtor would not save limitation . as 
against the sureties, 31 Bpm. 50. Foil. 

During the pendency of a suit a debt due to the 
defendant was attached before Judgment and the 
attachment was removed oh seourity for the due 
performanoe of the deoree being given. More than 
three years from the date of the deoree the 
plaintifi sought to ezeoute the decree againt the 
surety. He claimed that limitation was saved by 
a previous applioatlon for exeoution against t)te 
defendant, 

Held, that the deoree oould not be regarded as 
having been passed jointly against tfie judgment- 
debtor and the surety, and that therefore an 
applioatlon of execution against the defendant 
did not save limitation as against the surety. 
31 Bom. 50, Roll. (Seald and l£aung Ba, 

K, 8. E. MOHAUED GASSIU v. M. T. JANIDA BEB 

Bee. Ill I.G. 479=6 RauR. 334= 

A.I.R. 1928 Rantf. 282. 

— D efective application for executjim ke^e de- 
cree alive. 

The number of the suits given the execution 
applioation being wrong the Court passed ah order 
that the applioation should be returned for amend* - 
ment. The applioatlon was never taken back but 
remained upon the teooid, 

Held, that the applioation was Btep*ln*^d of 
exeoution soffioleut to keep the deoree alive. (Case* 
latodisctueed). (Addieon, /.). Leeh Ram v. Gub* 
DIAD. 88 I.O. 266=27 R.L.R. ^99— 

A. I. R. 1926 Lab. 888. 

■ ■Application opamsf judgmeni'd^tor alona^ 
Time against sureties not saved, 

— An applioatlon for the asoertainmeut of 
mesne profits awarded by a dseiee, prior as ^11 
as subsequent to its date, is not a prooeedihg in 
the suit but a proceeding in exeoution and doxiiaa 
within Aztlole 162 and therefore suoh an ap^lioa- 
tlon made against the judgment-debtor alone, 
without joining the snietles would not save llml* 
tation against the sureties. 46 Bom. 819, 
{liacleod, O.J, and Crump, /.)• 3AYAD ^SU9 
ALLI 0. 8AYAD AMIN. 73 I. 0. 233= 

28 Bom. L.B. 610=17 Bom'. ^8= 
A.I.R. 1923 Bern. 368. 

Defective application to take a slsp-«ti*aid d/;— 
D a #lep*in*fl4d. 

An applioatlon to ta)ie a step-in-aid pf .exqontiph* 
in order that Itmay be In aooordano'e vrm law». 
wMhhi ^he msanlng of ArV. 1,89 oil ' the '-sohraule W 
the ihhi^bn AetMsi be ©ne 
relief wltloh tiie Obun W ebm^e^ht 
An apsUqation even though it Im ' ^ . 
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IIMITITIOH iCT (1808), Art. 182 -Btep ln- 
aid^DefeetlTe applJe&tioi. 

must still be regwaed as an application made to 
the proper Conrt in accordance with the law to 
take some steps-in-aid of execution. 10 C. L. J. 19 ; 

17 M. L. J. 476. Foil. {MuJcerjee and Panton, JJ.). 
Badata Chandba Jana v. Pabes Nath Gbose. 

64 I.C. 671 = 35 C.L.J. 82=1. I. B. 1922 Cal. 14. 

— Defective application under E. 15and notice 

thereon, under R. 22, will both save limitation. 
{Coutts and Das, JJ.). Gobabdban DasDvvabka 
PBA8AD V. Satis Chandba Rat. 89 I.C. 668= 

1 Pat. 609=4P.L.T. 263 = 1. 1.B. 1922 Pat. 597. 

■ An execution application which does not 
contain particulars as to the amount of the decree 
and costa awarded is not in accordance with law 
and is not a stepon-aid ot execution. 23 Cal. 217 ; 

18 O.L.J. 636. Foil. (Adami,J.). Gdbu Maha- 
DEVA ASHBAM PbASAD SAHIB BAHADUR V. 

Mababib Susdl. 65 I.C. 120 (Pat.). 

*— Irt. 182— 8tep*in‘ald— Filing lilt of witnesses. 

" Any atep taken by the dceree bolder to re- 
move an obstacle thrown by the iudgment-debt* 
oc in the way of execution of the decree is a step- 
in-aid of exeonticn which can give a fieeh start 
for limitaticn. Article 162, Cl. (5) does not 
require that the application to take step-in-aid 
of execution of a decree should be made cnly in 
the course of execution proceedinge under S. 47. 
The step'in*aid of execution may be taken in con- 
nexion with any other proceedings which may 
not, strictly speaking, be prcceeding in execution 
of the decree, but which aSects the execution of 
the decree. 

Judgment-debtor applied under R. 90, 0. 21, 
for setting aside sale. The decree bolder filed 
a hazari, ot list of witnesses in attendance, but 
the application was dismissed and the judgment* 
debtor applied for review of the order. In the 
course of the trial of this review application, 
the decree-holder filed a list of witnesses and a 
petition of objection to the review. 

Seld, that the filing of the list of witnesses 
and the petition of objection are such steps-in- 
aid of execution as can give a fresh start for 
limitation any step in any proceeding which 
obstructs execution being a step-in-aid. A.I.R. 
1921 Pat. 107, Not aj-pr.-, A.I.R. 1926 Pat. 459; 
A.I.R. 1926 Pat. 459 ; and A.I.R. 1923 Pat. 22 ; 
Bel on. {Eulicanl Sahay and Maephenon, JJ.). 

JAGDEO NARAIN SINGH V. BBEBANESHWAEI 

mijER 113 I.C. 582=7 Pat. <08 — 

g P.L.T. 817= A.I.R. 1928 Pat. 612. 

—Art. l 82 - 8 tep*in-aid— Filing of affidavit. 

■ ■ DGctG6*bolder ordered to file writteD 

processes and identifier's affidavit—Filing only 
identifier’s affidavits is not a step-in-aid of 
execution. 24 C.W.N. 55. Foil ; 4 P.L.J. 621 and 
21 C.W.N. 423, List. {Adami and Scroope, JJ.). 
FATEH Bahadur Singh v. parmeshwar 
Pbasad. 108 I.C. 430 = 6 Pat. 694= 

9 P.L.T. 838 = A.I.B. 1928 Pat. 145. 

—Art. 182 — Step-in-aid— Filing of receipt for 

°°**^ Mere filing of receipts by a decree-holder 
for costs on account of maintenance of judgment- 
debtor in jail, does not amount to a atep-m-aid. 
23 Cal. 196; 22 Cal. 827, Bel on. {Addtson, J.). 
DAS ram V. MALIK CBHABBAR SiNGH. 

101 I.C. 691 = A.I.R. 1928 Lah. 443. 
-Art. 182 - 8 tep-in-ald-Filing without auoces- 

bIod certificate. . , 

An execution application ifl dn aooordanoe 

with law within Art. 182 (5) if the particulars 


LIMITATIOH ACT (1908), Art. 182 — Step-lB* 
aid— Oral application. 

required by Rr. 11-14, 0. 21, are mentioned in tha 
application. 'Where, therefore, an application con- 
tains these particulars, the fact that it was preseut- 
ed without a succession certificate makes no diffe- 
rence, as an application without a eucceseion certi- 
ficate is perfectly in order; only no relief can be 
granted until tbe suocession certificate is produced. 
A.I.R. 1926 Pat. 160 and 20 Cal. 735, Pel on. (Dai 
and Adami, JJ.). Mt. BlBl AISFA v. MAHABIB 
Pbabad. 1C4 I.C. 218= 6 Pat. 440 = 8 P L T. 671 = 

A.I.R. 1927 Pat. 324. 
—Art. 182— Step-in-ald— InfructucDS applica- 
tion. 

' Where a decree-holder’s previous applica- 
tion for execution was dismissed for default, and 
even if be states that it was filed merely with the 
intention of saving limitaticn and not with the 
intention of securing execution such application 
will extend time. A.I.R. 1929 All. 625 (F.B.), held 
applicable. {Boys, J.). Ram Nath v. Ram Sahai. 

A.I.R. 1930 All. 814. 
—Art. 182— 8tep-!n-aid — Limitation. 

■ Application by only one of several joint 

decree-holders is also covered by Cl. (o)— Applica- 
tion not in accordance with law — Issue of notice 
under 0.21, R. 22, gives fresh start for limita- 
tion— A.I.R. 1926 Pat. 160, Bel on. iAddhon, J.). 
AMINCBAND V. KBIALI. '100 I.C. 478= 

9 L L.J. 76 = 28 P.L R. 93= A.I.R. 1927 Lah. 106. 

■ The date of applying to the Court asking It 
to take some step-in aid of execution cl the decree 
or order is to bo taken as the date frem which the 
period of limitation should be computed and not 
tbe date of the petitioners taking seme step-in-aid 
of execution. {Phillips and Modhaion Natr, JJ.). 
Krishna Pattab v. Seethabama Pattab. 

98 I.C. 156 = 50 Mad. 49 = 24 M.L.W. 488 = 
A.I.R. 1926 Mad. 1178=51 M.L J. 480. 
— ■ — The payment of maintenance charges for tbe 
judgment-debtor in jail cannot by iteelf suffice to 
give a fresh starting point under Art, 182 (6) as 
that article requires an applicaticn to take a atep- 
in-aid of execution. It cannot be presumed tbat 
an application would have been made, when the 
decree-holder paid such charges. {Erishnan, J.). 
Ramudu CBETTY V. yabadabaja chabiar. 

62 I.C. 480=13 M.L.W. 289=A.I.R. 1921 Mad. 532^ 

—Art. 182 — Btep-In-ald-Oral application. 

A verbal application for amendment of the 

petition for execution which was already in proper 
form cannot be said to be a step-in aid of execu- 
tion. (S. B. Ohose and Bose, JJ.). HATJWULLA «. 
SUKHAMOY CHAUDHARY. A. I. R- 1930 Cal- 304. 

Oral application to proper Court asking uy 

tisue warrant of attachment ia a step-in-aid. 

In considering tbe meaning of the fifth clause 
of Art. 182 a Court should look very closely at the 
words used in the clause and should be loath to 
look at anything else. An oral application made to- 
proper Court asking it to issue a warrant of attach- 
ment and sale of certain property in order that the 
decretal amount might be satisfied from 
proceeds is a step-in-aid of execution. {Stmrt,L.J. 
and Ba«i. J.). Ramlal ». P“™ABAiN SI^GH 
100 I.C. 308 = 2 J. 

Oral application to pay money }7)^ 

Court is a atep-in-aid. 22 Bom. 340. 

C.J. and Coyajee. J.). MULOHAND MaNAJI^B 

WADI V. JAMANBI ABDUL g?;.- 

89 I.C. 328=27 Bom. L.R. 671- 
A. I. B. 1925 Bom. 443^ 
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LlHITiTIOIl lOT (1908), Irk. 182 — Siap-is- 
aid-^Oral application. 

- ~CowtforgeU\ng to determine application /•r 
arrest of judgment'dtbtor — Fresh oral application « 

* sUpin-aid.' 

Where there has been a written application bj 
the decree*hoIder for execution by the arrest of the 
jndgment'debtor and subsequently the decree* 
bolder appears in the Court and merely presses 
his former application the subsequent proceeding 
cannot be said to be a step-in-ald of execution. 
But if in the course of the same proceedings, the 
deores’holdet makes a fresh application, though 
it might be an oral one and such fresh applica* 
tlon is necessary, because, for Instance, the 
Court has forgotten that it has to decide the 
question whether the judgment'debtor is to be 
arrested or not, the latter application will be a 
fltep-in-ftid. S.O. No. 185; 20 0. C. 392; 14 O.C. 
134 and 26 Bom, 699, List. {Dalai, J. C. and Waeir 
Sasan, A.J,C.). fbithi Nath v. Ram Sarah. 

88 1.0. 2S2sl2 O.L.J. a02=A.I.R. 1929 Oodh 453. 

Order by Court to attach on the date fixed 
for the showing of cause by J. D. in absence of 
J. D. Is no 8tep*in-aid by defendant. No oral 
application to attach should he presented where it 
Is snperfloons in view of the written application. 
{Oldfield and Devadoss, JJ.). D. Lasshmi 
NABASA BAJU v. Y. GANGAHNA. 76 I.O. 769= 
1923 M.W.N. 660= A. 1. R. 1924 Had. 186= 

45U.L.J. 680. 


—Art. 182— 9tep*In*ald— PrcccBB application. 

— Filing bhatta memorandum « sfepMn-atrf, 

On 8xd July, 1922 the deoree holdei applied for 
the arrest of the judgment'debtor. The arrest was 
ordered on 10th July, 1922. Then, in accordance 
with R. 166, Civil Rules of Practice the decree 
holder brought into Court the necessary fees with 
the bhatta memorandum which contained in 
columns 1 and 6 the statement "bhatta for arrest." 

Beld, that this bhatta memorandum is a direct 
application that the Court shall reoeive the fee 
and an Implied applioation that it shall issue 
process and thus it is a 8tep'in*aid. 28 Mad. 399, 
Bel, on. {Jackson, J.) Raman Chbtty v. Rama- 
8WAMI PILLAI. no I.C. 208=1928 M.W.N. 699= 
29 1I.L.W. 327 sA. 1.R. 1928 Mad. 663= 

66 H.L.J. 64. 


•Application for issue of process to tcifncssu 
not s(M-in-a<d. 

Application (or issue of process to a witness doe; 

not fall within Art. 182 (6). The words ‘‘step-in- 

aid of ezeontlon " cannot cover a subsidiary and 
Incidental application in the oourse of an already 

pwoeeding. The words "8tep*ln«ald of exe* 
be oonstrued as moaning some step 
^ li 1 ® incidental nature, but which 

M l^If gives an independent and fresh start to, or 
inarks a new and effective stage in, the execution 
^owdlngs. {Findley, Offg.J.C.), Shrinivas t». 
AAGAH NATH. 91 1.0. 10«9=1.I.R. 1928 Mag, 280 
Mere payment of process- fee la not a Btep«ln> 
SJJ WMtitton. (TToair Hoaan and Baea, JJ.), 
iNDtjSTBiAii Bank, Allahabad v. 
“AHBSH OHABAN SiNHA, 93 1.0; 631= 

i Lock. 163=18 O.Ii.J. 49=3 O.W.N. 287= 

* A.I.R. 1926 Oudh 289. 

^ —The payment oi process fees for the issue of 
^®«outlonof a decree Is neither an 
?JP*™®® f^*'«xaoutlon not an applioation to 

within the meaning 
M 'All 868' and 80 All. 179, J’oH. 
PbABAP U.GBASt. ■ 
fei “'«^'*®7 IlC/748ial.i,B,19a8 miBie 


LIMITATION ACT (1908). Art. 189 — 8tcp*lii* 
ald—Seope of. 


— ■ Process application indicating applicant's 

prayer for attachment is step in-aid. 

A baita application was termed " process Appll'* 
cation " and It was seen from it that the batia was 
paid “ to attach the properties in the house of the 
defendants " and " it was Is requested that Be. 1 
might be received for the above purpose." In the 
left hand margin of the applioation the words 
"Order for attachment of the movables under 
0. 21, E. 43 " were fonnd, 

Held, that there were sufficient indications in 
the process application to show that the applicant 
in efieot asked for attachment and that It was a 
step-in- aid of execution. A.I.R. 1924 Mad. 90Q,Dist. 
28 Mad. 999.F0H.; 3 L.W. S4. Ref. {Madhavan Nair, 
J.). GovindaswamiPillai O. Govinda PADA- 
TACHI. 89 1.0.894=21 M. L. W. 684= 

1925 M. W. N. 691=A.I.R. 1928 Mad. 880= 

48 M.L.a. 678. 

Batta memo, not applying for issue of 
process along with payment of process fees fox 
issue of warrant is no 8tep-in>aid. 9 Cal. 644; 
28 Cal. 874; 18 I.C. 486. Diss. {Wallace, J.) ABUNA- 
OBALAM CBBTTUB V. LATCHUMAKAH CHBTTIAB. 
82 I. A. 497 = 20 H.L.W. 713=88 H.L.T.97= 
1924 M.W.N. 840«A. 1. B. 1924 Mad 906. 

47 M. L. J.637. 

—Art. 182— Step-ln-aid— Proper Court. 
—^—Application to Oonzt of Native State 
having agreement with British Government 
to execute each other's deozees Is a step-in-aid, 
42 Bom. 420, Bel. on; 12 Bom. 280, Bef.; 40 Mad. 
1069 (F. B.), Not foil. {Madgavkar, J.) FATE- 
CHAHD RAMPBATAP 0. JiTMAL RDPOHAHD. 

31 Bom. L.R. 1108=63 Bom. 844= 

A.I.R. 1929 Bom 418. 

Appeal to Higher Court which dismissed it, is 

no step-in-aid of execution to the proper Court. 
The expression "proper Court" as defined in Ex- 
planation II to Art. 182 does not apply to suoha 
oase (Mookerjee and Panton, JJ.). RAJANI 
BANDHU OHATTBBJEB V. KALI PBASANNA 

OhatTBBJBE. 74 I.C. 279= A.I.R 1924 Cal 119. 

—Art. 182— Btep-iu-atd— Representation. 

Applioation to bring judgment-dehtor's 
heirs on reooxd is step-in aid— Suoh applioation 
will save limitation as against all legal representa- 
tives. 3 All. 617 and A.I.R. 1926 Pat. 661, Foil, 
(Dalai J,). HANUOHAN DAS V. BA8H1DUDDIN. 

' 108 I.O. 244= A.I.R. 1927 All. 698. 

--Art. 182— fliep.ln nld— Scope of. 

.Decree against estate of deceased in the 

band of judgment-debtors -Order 21, R. JL2, 0. P, 
Code, does not apply— Applioation for execution 
need not be accompanied by an inventory to make It 
step-in-aid of execution. (Fatocett and Madgavhar, 
JJ.), BiBDINOHAND DBONDIBAM BADBSAHBB 

Bahamiya. 98 1,0, 941=28 Bom, I1.B. 1822= 

A.I.R. 1927 Bom. 52. 
-TTorJ? ' for execuUon ’ and ' sf«p-in-aid * ex- 


^ 

The words " for exeoutlon " in Act 182 (8) mean 
" for the purpose of obtaining execution " and the 
avoids "atep-jA'*^^ execution’^ mean "step 
taken for the purpose of obtaining execution." 
[Boys and Banerji, JJ.). BBKa Pbasad v. Mt. 
NaraINI BAI. 90 1. 0. 986=48 AU. 466= 

M 24 A.L. J. 187= A.1.R>. 19a6t AU. 98. 

— send/or reoerde may amount to 

ifsp-«n*aM. ' ' 

Al^ough every uppUoation tosenddoit n leo^pcd 
made .hyuttvBeane-holdei ovt J ( J 
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LlMITiTIOH iOT (1908), Ipi. 182 - Step-in- 
aid —Scope of. 

amount to a step-in-aid. if the Ooiirt bsfore whom 
the application is made considers it neoessarj in 
order to get rid of the objeosions raised by the 
judgment-debtor, such an application may amount 
to a atep-in-aid. 33 Mad. 695, Rel. on. {Salaimin 
and Boys, JJ.). RA&aati.iTa Pbasad v. Laoh- 
MI NabAIN. 83 I C. 271=47 iU. 667 = 

23 A.L.J. 122 = 6 L.R.A. Civ. 339= 

i.I.R. 1925 AU. 394. 

■—Foreign doorae— Execution in British India 
—Valid step in-aid of execution taken in foreign 
Court— Must be accepted as such in British Indian 
Court. 40 Mad. 1069 (F.B.), Distr, 42 Bom, 420, 
Appr. 

Per Schtoabe, C. J. — The law to be considered is 
that of the place where the application is made 
which will generally also be the place of origin of 
the deoree and Cl. 5 of the Art. 182, of the Indian 
Limitation Act must be read to mean *'to take 
some step whioh, according to the law of the 
place where the application therein referred to 
has to be made, isa step-in-aid of execution.*' 

Per Wallace, J . — When we have to consider the 
interpretation of Art. 182 with reference to execu- 
tion of a foreign deoree, we have to consider not 
whether the application would have been a step- 
in-aid in British India with reference to the exe- 
cution of a British Indian decree, but whether 
the application having reference to a foreign deoree 
and having been brought in the proper foreign 
Court, was a step-in-aid under the law of that 
Court and if it was, such a step-io-aid, it satisfies 
Art, 183. When a foreign Court has laid down 
that an application such as the present to transmit 
the documents to British India was at the time it 
was made, a propjr step-in-aid of execution, it 
would be wrong for the British Indian Court to 
hold, when called on to execute that foreign 
deoree that that application was not at the time 
it was made, a perfectly legal step-in-aid within 
the meaning of Art. 182 of the Indian Limitation 
Act. (Schtoabe, C.J. and Wallace, J.), SRINIVAS 
lYENOABV. NARAYANA RAO. 69 1.0.932 = 

43 Had. 1014=1922 M.W.N. 647= 
16 M.L.W. 735 = A.I.R. 1923 Had 72 = 

43 M.L.J 700. 

^Application for execution rejected wrongly, as 
not being in aeoordanco with law^No appeal pre- 
ferred — Application cannot save limitation | 

Though an order of rejection was a wrong one 
nevertheless the Mnnsif had jarisdiotioo to decide 
that the application was not according to law; 
and that the applicant not having appealed the 
order was final and oonld not be qaestloned in 
Bubsequent execution proceedings and therefore 
the applioation can be of no avail to save limita- 
tion for further application. 

Held, farther that the fact that the order of the 
Munslf was passed against the decree-holder 
without any notice having been issued to the 
judgment debtor was immaterial. (Batten. J. C.). 
BEHABI LAL U. JAGANNATH. 72 1.0.473 = 

8 N.L.J. gi = A.I.R. 1923 Nag. 236. 
—Art. 182— Step In-ald— Starting point. 

.Time begins to run not from opening of exe* 
oution proceedings, bat from applications or steps- 
In-ald of execution. (Brown, J.). SOUASONDABAM 
CHETTYAB V. MA 8HWB TBIT. 117 I.O. 578= 

7 Rang. 132 = A.l.B.19a9 Rang. 152. 

An oxeontion application returned for 
amendment but not repreeented In time may yet 
give a fresh starting point (or limitation. B. 17 (2) 


LIHITATION act (1908), Art. 182 — 8tep-ln- 

aid— Test of. 


is merely an enabling one. 4 L.W. 103, Foll.i 
5 Cal. 594 (P.B.); A.l.R, 1921 Lah. 535, Ref, 
(Wallace amd Thiruvenkatachariar. JJ.). ABDUL 

Khabiu Sahib v. lakshmanaswami. 

112 I. G. 36 = 27 H. L. W. 475= 

A.l.R. 1926 Mad. 440. 

It la not the applioation for execution alone 
which saves limitation. Any other application 
whioh may be taken to be a step in-aid of exesu- 
tion will also start a fresh period of limitation so 
long as fhe ereontion is not barred under 8. 48. 
(Dalai, A.J.C.). MatBUBA SINQH v. KANDHAI 
Pattak. 74 I. C. 816=A.I.R. 1924 Oudh 177. 

“Time runs from application not from date of 
order on the application. 10 O.L J. 479 ; 13 C.L.J. 
26, Foil, (Adami and Bucknill, JJ.). Mt. BhaQ- 
WAT KDEB t>. DEWAN ZAMIB AHAUAD Khan. 

78I.C 766=3 Pat. 596=5 P.L.T. 431= 
1924 P.H.G.O. 221=2 Pat. L.R. Oiv. 249 = 

A. I. R. 1924 Pat. 576. 


Application to receive jail-batta is a sfej)-irt- 

at<2 of execution. 

A written applioation to the Court, to receive 
the railway fare and the cost of meals for sending 
the judgment-debtor to the Civil Jail is a step-in- 
aid aud gives a fresh starting point for limitation. 
28 Mad. 399. Ref. to. 

If an application written or oral has been made 
asking the Coart to take some step-in-aid of exe- 
cution, it forms a starting point under the article. 
(Krishnan, J.). SEKHABIPDRAM GBAMOM KBISH- 
NAN AIYAB t>. NAMIASSAN VEETIL MAYYANKUBTI. 

70 1.0. 80 = 19 M. L. V. 14= 
A. I. R. 1922 Had. 30. 
— Art.*182~Step-Ia aId— Teat of. 

Where a decree-holder's previous application 
for execution is dismissed for default, and even if 
he states that it was filed merely with the inten- 
tion of saving limitation and mt with the inten- 
tion of securing execution, such application will 
extend time. A I. R. 1929 All. 625 (F. B.), held 
applicable. (Boys, J.). RAM NatH o. RAM 8AHAI. 

A.l.R. 1930 All. 614. 

—Quaere.— Whether an application for mere 
leave to bid at the auction Is a step in aid of exe- 
ontion within the meaning of Art. 182 (5). 
(Venkatasubba Rao and iJadhavan Nair, JJ.). 
VAPPA ROWTHEB V. SIVAKATAKSHAM PILLAI. 

123 I. 0. 577=53 Had. 390* 
1930 M.W.N. 20B=A.I.R. 1930 Mad.»B88= 

58 M. L. J. 406. 


I Vpplioation in aocordanos with law to proper 
Sonrt is sufficient— 5cna fide intention to execute 
leed not be shown. It Is wrong to read in 01. 6. 
Lrt. 182, requirements of good faith and due 
liligGood. (1890) \.W.Nt 77 ftod (1891) A.W.N* 
.48. Appl. : A.l.R. 1926 .All. 95. Bxpl. and Dwf. *, 
^ I.R. 1928 Oudh 337, Appr. (Ca^e-law referred), 
Sulaiman, Banerji, King, Niamatullah and Sen, 
TJ.). KAYA8THA CO.. LTD. V. SITABAM. 

118 I. 0. 17=1929 A.L.J. 983* 
A. I. R. 1929 All. 625 (P.B.). 
— ipplicaiion whether necessary for realiting 
ieeretal amount is the test—AppHeatiim made to 
ooint out ojfficial mistake in not calculating interest 
iue under decree is step-in aid of execution. 

The determination of the question whether an 
ipplloatlon amounts to a atep-ln-ald of execution 
iewnde not. on the stage at which the applioatl^ 
Is made by the decree-holder, but it depends upon 
;he nature of the application and the relief 
Aeraln. One main test In such case is whether 
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limitation act (1908). Art. 182 — Step-in- 

aid— Test of. 

it was necessary for the decree-holder to make the 
applioatloQ in order to realize the money awarded 
to him andet the decree and in accordance with 
the decree, 

An application made to point out that the 
official had omitted to inolude interest granted 
under the decree payable to him and to correct 
the mistake by addition of interest after calcula- 
tion, is necessitated by a mistake of an official of 
the Oourt and is a step-in-aid of execution. It is 
a jadiclal act and not a ministerial one. 

A.I.R. 1927 P.C. 73, Disf. ; 108 P.R. 1908, Cows.; 
165 P.R. 1912, il«/. {JaiLaltJ,) NANAK GhaND 
RAICA NAHD t>. JAI GOPAL Gokaei Chand. 

114 I.O. 53=A.I.R. 1929 Loh. 103. 


An execution petition oinnot be a step-iii- 
-aid of stself. 

Per rAiraoenkafach'Xfiar, /.—Apart from a few 
oxoeptions, an application to take a step-in-ald 
of execntion necessarily pteeupposes a pending 
ftpplioatioQ for exeoubion and no appUoation for 
ozeoutlon of a decree oan be held to the pending if 
the application is not admitted, be rejected on 
<he ground of non-oomplianoe with the require- 
ments of R. U. A.I.R. 1922 Mad. 729, Ref. {Wallace 
and Thirunenkatachariar, //.). ABDUL ShabiU 
8AHEB t>. IjAKBHMANASWAMT. 112 I.O. 86= 

27 M.L.W. 47S=A.I.B. 1928 Had. lit). 

' Court ehould be asked to take some step in 
furtherance of execution. 

An application to amount to a step-in-aid of eze* 
oution within the meaning of Art. 182, 01. (6), 
ahonld he one asking the Court to take some step 
in furtherance of the exeontlon of the decree. 

A, I, R. 1922 Mad. 79, Appl; 88 Mad. 695, Not 
foil. 

An appUoation by the decree-holder for axten- 
bIoh of time to file an encumbrance certificate 
' ® step-in-aid of execution. 

(Modnaosn Nair and Curgenven, //.). Rama* 
«WAUI t>. VEHBANNA. 106 I.O. 648= 

26 M.L.W. 725=1927 H.W.H. 792= 
A.I.R. 1928 Mad. 143=88 M.L.J. 766. 
"Bonn fidee— Necsisifj/ of. 

mala fides oi %ho earlier appU- 
t important ingredient in determining 

TitV application is eSeotive to save llml- 
ailon foe the later applioatlon, though the bona 
p^sotvuua /ides of the later applioation oannot 
»n rt .1 1® presented from 

t ?v * . ® before and therefore oan- 

"“I presentation be entered into. 

Shbo PbASAD V. MT. 
«4BAim BAI. 90 I.O. gs8= 

48;A11. 468=24 A.L.J. 137= 
A.I.B. 1926 All. 99. 

^ "An aMlioatlon to be a atep«in-aid of exeou- 

In fartheranoQ of exeotition p?o- 

Sfiranl'; ir<^ha«an Hair. JJ.). 

‘^BISEtNA PATTAB V. SBBTHABAMA PATTAB. 

98 1. 0. 186=80 Mad. 49=24 M.L.W. 488= 

■ ; A.I.R, 1926 Had.. 1178=81 M.L.J. 480. 

v*^* 482— Btcp?ln-ald— ygmafey prouedlndi. 

*®Bdlng of the decree lot execntion to 
^7 Itself an ozeoation of the 
n5531'n5f application lot such a trans- 

***^8 Itop-ln-ald of such 

'^48n i.IuJ.A8a.«ULIA. 1039 AIL 


LIMITATION AOT (1908), Art. 182 — Btep-la- 
aid— What Is. 


■ — Application for transfer of decree for execution 

is a ttep‘in-aid. 

An application for a certificate is a step in-aid 
of execution and it is a step which is always neces- 
sary where the decree-holder desires to obtain 
execntion against property situate outside the 
terntoiial limits of the juiisdiotion of the Oouzt 
whioh made the decree. (MtUer, G. J. and Jioala 
Prasad, /.). RAMOHANDRA MABWABI o. KRISHNA 
Lal MABWABI. 68 I.O. 332=3 Pat. L.T. 298= 

1 Pat. 328= A.I.R. 1922 Pat. 301. 

^Application for transfer of decree will he a 

step-in-aid only when it is in aooordanoe with law. 
The expression 'applying in acoordanos with the 
law * means applying to the Court, to do some- 
thing in ezeoution, which, by law, the Oourt la 
competent to do. It oannot mean applying to the 
Oourt to do something whioh either to the decree- 
holder’s direot knowledge in faot or from the 
presumed knowledge of the law, he must haVe 
known the Court was Incompetent to do. [Jxoata 
Prasad and Bucknill, JJ.). AUBIT LAL «. 
Mublidbab. 67 I.O. 838=1 Pat. 691= 

3 P.L.T. 422=1922 P.H.0.0. 229= 

A.I.R. 1922 Pat. 188. 

-When a Court whioh has passed a deorec 

sends it for execution to another Court, then the 
first Coart ceases to be the proper Oourt within 
the meaning of 8oh. I, Art. 182 (5). [iJaeleod, 
C. J. and Shah, J.). RANaASWAMi SHBTTI u* 
Shbshappa Manjappa Shimpi. 68 I.O. 808= 

24 Bom.L.R. 798=47 Bom. 88= 
A.I.R. 1922 Bom. 389. 
—Art. 182— Step-In-ald—What li. 

" Judgment-debtor informing adjustment— 
Decree-holder oontestlng applioation— Aot is step- 
in-ald of execution. (£. B. Ohose and Bose, JJX 
HATIAnTLLAB 0. SUEHAUOT CBAUDBUBY. 

A.I.R. 1930 Oal. SOi. 

Where decree is passed In favour of plaintiff 

for recovery of property subject to payment by 
him of certain amount for improvement to defen- 
dant, appUoation by plaintiff for extension of time 
to enable him to raise money Is not step-in-ald of 
exeoutlon. 45 Mad. 202, Doubted andDisf.; 38 Mad. 
690, Not appr.-, 41 Mad. 251 and 53 M.L.J. 766, 
Bel. on.; 86 Bom. 638; 37 Bom. 817; 17 A.L.J. 841 
and 24 All. 800, Dist. [Beiily and AnanthaJerishna 
Iyer, JJ.), 8B1UATH Dbivasieauoni annama- 

LAI DE8IKAB V. RAJU FiLLAI. 

1030 M.W.H. 979= A.I.R, 1980 Had. 999= 

89 H.L.J. 679. 

-Applloallon under 0. P. Code, O. 21, B. 72 

coupled with request to set off purchase money 
against decretal amonnt is step-in-aid. 

That !e heoanse the request to the Court to set 
ofi the putohase money against the decretal 
amount is one for furthering the ezeoution of 
the decree. 12 O.W.N. 621, Foil,', SO Oal. 761; 
10 O.W.H. 209; 16 M.L.T. 108; A.I.B. 1922 Mad. 79; 
A.I.B. 1926 Mad. 1178 and A.I.R. 1926 Mad. 1197; 
18 All. 211; 22 AIL 899; 21 Bom. 831, Ar?. (renlMl. 
foeubta Sao and Madhavan Nair, JJ.). YAPPU 
BOWTHBB V. SlVAEATASSHAU PlLLAI. 

1231.0. 677=83 Had. 390=1930 H«V.H. aQt= 
^ 1. R. 1930 Had. H.L.J. 4Q|. 

D ecree-holder's applloatlan to nfnte jndg- 
men^dehtor's ubjeotions and tta extension of time 
ace ikeps-iA*ald. 

The deoreerholdez tbongh act right la aaUns 
tha Oovt to afRoiat a Ipcal uomml^OBsec ia raoh 
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an application, cannot be eaid to be aotine not 
bona fide. 40 All. 668; A.I.B. 1925 Pat. 459 - a I R 

1928 Pat. 612, Foil. {Bhide, J.). Bam Ghakd v. 
Dyal SINGH. 119 I.c. 228=11 L.L.J. 503= 

^ , , , A I R. 1929 Lah. 838. 

It iflaonbtfnl whether an application by a 
decree-holder for petmifiBion to bid at an auotion 
sale amounts to step- in-aid. 88 P R. 1884, Doubted, 
(/at Lai, J.). Ghannata Lal & CO. o. Jasra 
Ram hiba nand. ii3 I.c. 909=10 t.L.J. 505= 

1. I. R. 1929 Lah. 57. 
"——An Additional District Munsif’s Conttwae 
directed not to receiTe plaints or applications 
except those specifically transferred to it. A suit 
was transferred and dispoeed of bntexecntion 
applioations therein were prohibited to be taken 
by the Additional District Mtinsif, In puteuance 
Oi this order a decree-holder filed succeseive appli* 
cations for eseoution, within the peTiod of limita- 
tion, in the Principal Distiict Munelf’s Court. 
Finally he filed an execution application in the 
Additional District Muneil’s Court. 

Held, that the applications filed before the 
Principal District Munsif’s Court were fresh 
starting point under the Limitation Act. (Cevtts- 
Trottev, C.J. and Anantho'kiiihnQ Atr.cr, J ). 
GOVINDA RAO n. P.C. JAGANNADHAM. 

119 1. C. 398 = 30 M.L.W. 381 = 
A.I.R. 1029 Mad. 787 = 57 M L.J. 234. 

' An application for delivery cf property by a 
decree-holder who has purchased the properly in 
execution of bis own decree is a step-in-aid of 
execution within the meaning of the expression. 
In Art. 182, Cl. 5 of the Limitation Act even 
though the application was dismissed for non- 
payment of batta. {Madhavan Hair,/.). APPA- 
THURAI AYYAR v. PANAYAPPAN. 

1929 M.W.N. 878 = 30 M.L.W. 683 = 57 M.L.J. 468. 
Decree-holder applying to Court which 

passed decree to issue notice to judgment-debtor 
who was then outside that Court’s jurisdioticn — 
Application made fcona for executing decree — 

Application is to proper Court and legal — It is 
step-in aid of execution. A.I. R. 3926 All. 95: 
A.I.R. 1922 Cal. 44 and 25 Cal. 594, Bel. on. {Pratt 
and Otter, J/.). C.K.R.M, KATHIBASAN CHETTI- 

ABv. MaHda. 116 1.0.474= 

&.I.R. 1929 Rang. 95. 

— -An application for substitution of names in 
execution proceedings 4s a step'in'aid. 

An application for substitution of names in 
place of the original deoree-bolder and for conti- 
nuation of execution proceedings gives warning to 
the judgment-debtors that the decree-holder died 
and that his helra-in-law desire subsequently to 
take proceedings in execution and is therefore a 
step-in-aid of execution. 29 All. 801 and 31 Mad. 
234, Appl. (Dalai, /,). MOHAN SiNGH v. JAGAT 
Singh. 109 I.C. 412=50 All. 621 = 26 A. L.J. 417= 

A.I.R. 1928 All. 299. 

"■ Order for issue of warrant— Inference that 
Court acted on some application of a decree-holder 
can bo drawn — Suob application is a step-ln-aid. 

The filing of an affidavit of service which is the 
same thing as proving service of notice on the 
judgment-debtors is a stop in-aid of execution. 
(C. G. Qhose and BuchlanS, //.). MOHAN LAl. o. 
KABIMUDDIN SPBTKH. 102 I.c. 388 = 

47 C.L.J. 362= A.I.R. 1928 Cal. 802. 

— Decree transferred for execution— AppRoa- 
tion to parent Court to ro-transfer It to a third 
Court Is proper and is step-in-ald. A.I.R. 1916 P.O . 


LIMITATION ACT (1908), Art. 182 - Step-lii. 
aid— What Is. 


16 and 37 Mad. m, Expl; A.J.K 1926 Lah. 118 
Appr.\ A.I.R. 3922 Bom. 359, Diss. from\ A.I.R. 
1926 Bom, 271, Btf. (Ramesam and /ackson, //,).. 

Mahadou Beg Sahib c. Md. Meera Sahib. 

110 I.c. 829= A.I.R. 1928 Had. 493, 
Application to summon witnesses to resist 
judgment-debtor’s objection is a step-in-aid. 

In order that an application by the decree-holder 
should serve as a step- in-aid, it is not necessary 
that it should be made in a pending execution ap- 
plication. A.I.R. 3922 All. 432 ; 22 C. W. N. 3027 ; 
and A.I R. 1927 Mad. 288 ; Foil. ; A.I.R. 4925 Pat. 
469; 26 C. L. 3. 115 and 2 Pat. L. J. 5, Bef. 
{Addisen, /.). Umar Din v. Gbtjlam Mahomed. 

103 I.C. 712 = A.1.R. 1927 Lah. 658. 
■ Application under C. P. Code, 0. 21, R. 95, 
by decree- bolder purchasing property in exerutioa 
of bis own decree is a step-in-aid. 21 Mad. ]85 and 
6 M. H. C. B. 304. Fa-pl. ; 48'M. L. J. 506, Com. p 
45 Mad. 466, Dist. (Devadoss and Sundoram 
Cbetiy, //.). MATBONBANDI KANNAN v. THAYYIL 
PABKUTBI AVVULLA HAJI. 99 I.C. 677= 

60 Mad. 403=25 H L.W. 61 = 
1927 M.W.N. 8 = 38 M L.T. 156 = 
A.I.R. 1927 Had. 288 = 52 M.L.J. 1. 
»■ ■ ■ Application (0 substitute legal representativee 
of judgment-debtor is a step in-aid. 

A step of substituting the legal representa- 
tive of the deceased judgment-debior taken by ary 
application is a step which must be treated as one 
in accordance with tbe epirit as well as the letter 
cf the law, for it must ultimately assist in the 
realization of the decree and facilitate the actual 
execution of the decree when it is taken out. It is 
therefore a step-in-aid of execution within Art. 382. 
2 C.L.J. 644, Foil. (Finkhede, A /.C.). RamcBAN- 
DBA©. UKA. 103 I. C. 279= 

A. I. R. 1927 Nag. 308» 
- Service of notice under 0. 21, R, 22, 
C. P. Cede, and attachment of judgment-debtor’s 
properties are step-in-aid. 8 Cal. 51 (F. C.) and 
3c Cal, 1060, E^pl. {Ross and Kulwont Sakoy, J/.).. 
RAJA Biswambbab Nath Sabi v Mahesh Sabi. 

103 I.C. 39=6 Pat, 277=8 P.L.T. 652 = 

A. I. R. 1927 Pat. 218. 
Application fortransfer of decree for execu- 
tion Is 8lep‘in-aid. (Sulaiman, /.). Sahlu CBOW- 
Dhdri V. harbans Deo. 98 1.0.26= 

A.I.R. 1926 All. 660. 


Permission to execute decree where party 
3n record is dead, is a step-in-aid, but enures 
5nly for -the then party to the proceedings. 
[Suhrawardy and Duval, J/.), BiRBNDRA CHANDRA 
). TULSI OHARAN. 85 I.C. 657= 

A.I.R. 1926 Oat. 267. 
Name of legal representative incorrectly 


riven— Still execution application is a etep-in-ald. 
15 Cal. 1047. Foil. (Abdul Raoof and Fforde, //.). 
VIT. Begam Bibi V. Bdlaqi Shah. 90 I.C. 1050= 

26 P.L.R. 740 = A.I.R. 1926 Lab. 34. 
•An application by assignee deoree-bolder 


he transferee Court praying for return of records 
o the parent Court for further conducting the 
irooeedings, i.e., for his recognition as assignee, 
g a step-in-ald ; 13 O.W.N. 538, Re/, (Devadoss,/.). 
lYYABU PILLAI ©. VARADABA.IU PiDtiAl. 

92 I.C. 770= A.I.R. 1926 Mad. 481= 

50 H.L.J. 116,. 

•Issue of notice under 0. 21, R. 22, is step-in 


id though the application is not in aooordanoe 
rlth law. 25 Cal. 694 (F.B.) and 16 All. 84 (F.B.K 
!el. on. (ituUieh, A. 0, /, and Kulwant Sahay, 
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LIKITATIOK ACT (1908), IH. 182 ~ Step-la- 
aid— Vhat 

JAQEKDBA PBABAD NABATAM BINHA t». MANGAL 
Prasad Sabtj. 90 I.C. 847=7 P.L.T. 330= 

1925 P.H.C.C. 318=1.I.R. 1926 Pat. 160. 

' — Proptrty parsing info another Court's juris- 

diciion^ApplUation to Original Court is a step-in- 
aid. 

A decree was being executed in the Court of 
S-J., at Dhnlia against two defendants both of 
whom had properties within the iuriedictlon of the 
Court. During the pendency of the execution pto- 
ceedings, the property of defendant No. 2 passed 
under the jurisdiction of the Jalgaon Court, 

3eld, on the question of limitation for an execu- 
tion application made to the Jalaaon Court that 
the original application to the Dhnlia Court was 
f of execution but the proper order for 

the Dhnlia Court to make was to transfer the decree 
or a certified copy thereof eo far as it concerned 

Si Jalgaon Court. 42 Mad. 

Wl (P.B.). Foil, (ifacleod, C.J. and Coyajee, /.). 
JAQANKATH NATHD o. ICHHABAM NabOBA. 

89 I.O. 87= 27 Bom. L. R. 649= 
A.l.R. 1925 Bom. 414. 
— — -Execution application represented in time hut 
dimtssed on ground of too great delay— Application 
M 8t^%n-aid. 

Where the decree-holder upon his presenting an 
execution application was asked to explain how 
the application was not time-barred, which he ex- 
plained accordingly and re-presented the appli- 
cation in time but somehow the application was 
ulamissed on the ground that the delay in re- 
presentation wBs too great, 

application was a step in-aid. 
1915M.W.N. 865, 12 L.W. 1207 and 2 L.W 640 
Foil, [facleson, J.). BASWAN v. BANQASWAMI ’ 
8^. 88=21 M.L.W. 848=i.I.R. 1925 Had. 714 
" -An application by the transferee of a decree 
to Bubstltute his name for that of ihe decree- 

w « /i®,* 29 All. 801, 

FoU. [SaTar, J.C.). Jagannath u. Sbbinivas. 

, 88 I.C. 112=1.I.R. 1925 Ka^. 862. 

" "An application for substitution of heirs of 
a deceased judgment-debtor is a step-in-aid of 
^outlon. (?u«an, A. /. C.). RuDBA Peatab 
,HINGH p. SHEO PbaRAD. 791.0.880= 

- O.D.J. e04=A.I.R.19a8 0odh77. 

The aeocee-holders examined a oertain wit* 
ness in order to resist an objection filed by the 
inognent-debtor to the execution of the decree, 

Iiam bfhall of the decree- 

® fltep-in-ald of exeoutlon as contem- 
1M7 \ 7 21 0. W. N. 868 ; 22 O.W.N. 

• i^Vfola Prasad and 
SAHAY V. JAMUNA 
• ■ 88 1. 0.807=4 Pat. 202=8 P.L.T. 777= 

. . „ A. I. R. 1923 Pat. 489. 

i_ .ij“f fpplloation to certify payment is a step- 

B J") Mauno Law Sen 

B. MADNG Po THIN. 84 I.C. 309=84 I.O. 478= 

8 Bqp. L.J. 235=2 Rang. 398= 

Trt . I I-R. 1925 Rang. 26. 

decree— Application to make de- 

yearly instalments the 
PsyaMe OR tha Slat March. 19I4. 
^dUSJSSi |®y ®®y instalment in lime the 

of thp niorfgage, proueity or a 
.iHfi^jnt p.ortiqn tfiemgf to.i^ooyerthq amount of 

sought to 
onWault IbSiAad of apply- 
ing for safe^^n’^ihe 80th October. 1919 the wdi- 


LIMITATION AOT (1606), AH. 182 — Siap-li^* 
aid— What is. 

tore applied to make the decree final as regards thu 
instalment due on Slat Marob, 1917. The appli- 
cation was rejeoted, 

Bold that an application to make a deoree final' 
may in one ease be considered as a step-in-ald* 
although it may in other oases be not eo and that 
the application on 30th Ootober, 1919 was a step- 
in-aid which started a new period of limitation 
running. A.I.R. 1922 Bom. 118, Bef. (Macleod, O.J. 
and Crump, J.). BiNDU GOVIND v. HANMAWTA 
Govind. 79 I. 0. 407= A. I. R. 1924 Bom. 71- 
-Application for recognising assignmeni. 


of decree and for execution is a etep-in-ald. 
12 M.L.J, 846, Foil, (Phiiftps and Od^sfs, JJ.), 
Bajiteaoibipatbt t>. Bbavani SAI^EABAN. 

80 1.0. 103=19 H.L.W. 650=1924 H.W.M. 527= 

47 Mad. 641 = A.I.R. 1924 Had. 673 = 47 M.L.J.4. 
■ Application to summon anecessary toitness in- 
a step-in aid. 

An application to summon the Pattaari, to taku- 
evldence for reotifloation of the area of the pro- 
perty to be sold was held to be a step-in-ald as^ 
without such an application the Court would not- 
haxe summoned the Patwari and there would haye- 
been no means to leotify the area of the property 
to be sold as required by the Colleotoi. A.I.R., 
1922 All. 482, Foil. {Dalai, A. J. C.). MATHURA 
SlBQE V, EANDHABl PATBAE. 741.0.816= 

A.I.R. 1924 Oudh 177. 

' Assignee’s applioation for substitution la 
step-in-aid. 29 All. 301 ; A.I.R. 1928 Oudh 9. FoM. 
(5tmpjon, A. J. C.). Mt. Mabiam Begum v. 
Mohammad meahadi. 74 1.0. 40= 

A.I.R. 1924 Oudh 172. 
Applioation to summon witnesses in an ob- 
jection case, is a etep-ln-aid. A.I.R. 1922 All. 452, 
Foil. {Qokul Prasad, /.). ABDUL Quddubu. Sated- 
Ahmad. 79 I.C. 4ll= A.I.R. 1923 All. 418. 

——Claim 5«if by decree-holder— Institution of, 4a 
a step-in-aid of execution. 

Where the deoree-bolder files a suit for a deela- 
ratioD that a sale by the judgment-debtor is frau- 
dulent and that the properties are liable toha- 
attaobed in exeoutlon of his deoree Md, that the 
inetitution of the suit is a step-ln-ald of execution, 
of his deoree. 

The expression 'Mn accordance with law** meana 
“ in accordance with the whole body of law appli- 
cable, and not merely the law relating to the exe- 
cution ofdeorees.*' 

The word ‘applioation* means a 'document oon- 
talning a request*. A plaint oan for the purposea 
of the seotloD be treated as an application. 

'Proper Court’ means the Court whose primary 
duty is to execute Us own deoree. (Wottr Hasan, 
A.JT.O.). Sheo Ram v. Bam Bhabosey. 

69 1.0. 660=9 O.L.J. 444 = 26 0.0.71 = 

A.I.R. 1928 Oudh 9.. 
— —Application for Issue of notice to judgment- 
debtor Is step‘ln-ald. (Jvdla Prasad and 

JJ.). OouB Chandra Ray u. Janabdan Prasad 
Thaeub, 681.0. 337=4 P.L.T. 904= 

. . A.I.R. 1923 Pat. 180. 

4cafion fof recovery of one of seoerat 
insfafnienfe due under Ihe decree is siep-%n*aid' v)Uh 
regaird to whole decree.. 

An application lor partla^ exeoutlon of ^a deoree 
wpuld b^ A.8i|$p*ln*ald wiihl regard to the wl^dle 
dtoree.' Thtra^’ls, a , ooneiderable dlfierenbe^he- 
tween ^debreb.tthibh'dlreotq seyerA 
^one hT the delehd.ent' wlthhnt epb^iyltig anj^ 
panlowaVaate or" ' dates fot thel'i^lftkmaifbew 




•2903 


DECENNIAL DIGEST, 1921-^1930. 


2904 


^82 - * tep IB- 

ald— What Is. 

^nd a decree which directs instalmeaba to be paid 
■OB particular dates; but a Darkhast, which asks 
for the assistance of the Court for the recovery of 
•one of several Instalments at the date of Dark* 
'iiafit, shoald be ooQsidered as a stop iD^aid so as 
to start a new period of limitation with regard to 
th® i“6talmenls then duo. (MacUod, C.J. and 

8hah,J.). SiTABAi Zdkappa Mhetre u. Kesha* 

EAO PARVATRAO KATE. 67 I.C. 169= 

24 Bom. L.R. 284=46 Bom. 719 = 

A.I.R. 1922 Bom. 194. 

■ ■■"■■"Decree providing both for redemption and 
•Sale Application for extension of time by mortga- 
gor is a step-in-aid. 

A step is a step in-aid of execution if it olds the 
•decree-holder in some portion of the execution. 
(Spencer ani Ramesam, JJ.). Sankaba Nainar 
PILLAI V. PUTHIYA VEETIL THANOAUMA. 

70 I.C. 333 = 43 Mad. 202 = 30 M.L.T. 232 = 
1921 M.W.N, 391=1.I.R. 1922 Had. 247= 

41 M.L.J. 374. 

Payment to decree-holder-— Application for 

ftcording, is a step-inlaid of execution. 

It is not what the decree-holder does that is a 
«tep-in-aid of execution but what he aske the 
Court to do, and the date from which the p»riod 
•of limitation starts is the date on which he asks 
for that step to be taken, not that on which it la 
taken. The application to record the payment is 
an application to the Court to take a step-in-aid 
•of execution of the decree, (ffallifax, A.J.C.). 
LACHITAN V. Gahreswab. 65 I.C. 681 = 

18 N. L.R. 62=1. I. R. 1922 Nag. 166. 
Application to execute entire decree by arrest 
of surety is “ step-in-aid.'* 

An application, asking the proper C'^urt to exe- 
cute the entire decree by the arrest of the person 
of a surety who has made himself liable for the 
satisfaction of the decree, amounts to asking the 
execution Court to take a step-in-aid of the exe- 
outlon of the decree as against the principal 
whoso liability the surety had taken upon him- 
self and the decree-holders ate entitled to the 
benefit of Cl. (51 of the Arblole. 31 Bom. 50, Dwf. 
{Piggott and Oohul Prasad. JJ.). Md. HAFIZ «. 
Md. IBRAHIM. 43 All. 192=A.I.R. 1921 All. 291. 

Mortgage suit— Decree for sale — Appealing 

against a decree declaring another AotUled to a 
prior charge on the property mortgaged is step-in- 
aid. (Ookul Prasad and Lindsay, JJ.). BALDBO 
Singh v. Ramsarup. 64 I.C. 398 = 

19 A.L.J. 909=A.I.R. 1921 All. 174. 
— Application to reject certain objections to 
■execution is etep-in-aid. 40 All. 668, Foil. (ITalsH 
and Kanhaiya Lai, JJ.). IBHRI RAt t». RAGHOPAT 
Narain RAI. 63 I. C. 907=19 A.L.J. 841 = 

A.I.R. 1921 All. 119 

— —An application made by the decree-holder 

for time, to enable him to obtain information re- 
garding the defendant’s share in certain property, 
whioh was attached, is step in-aid of execution. 
(Shah. J.). VISHWANATH PARSHARAM V. NARRU 
Tolsidab. 60 I.C. 916 = 23 Bom. L.R. 107 = 

A.I.R. 1921 Bom. 33. 

An application for the revival of previous 

proceedings for execution is a step-ln-ald of oxo- 
oution. 27 Cal. 285, Pel. (Richardson and Beach- 
croft, J.) Chandra Kumar Dhab v. Ramdin 
Dhar. 84 I.C. 727 (Cal.). 

—Art. 192— Step-ln-ald— What li not. 

— — Deoroo passed for recovery of property sub- 
Qeot to payment for Improvements to defendant— 


LIMITATION ACT (1908), Art. 182 - Btep-ln- 
ald —What 1 b not. 


Application by plaintiS for extension of time to 
make payment, is not step-iu-aid of execution. 
A.I.R. 1922 Mad. 247, Doubted and DisL; 38 Mad. 
695, Not Appr.-, 41 Mad. 251 and A.I.R. 1928 Mad. 
143, Rel. on. ; 36 Bom. 638; 37 Bom. 317 ; 17 A.L.J. 
Sll and 24 All. 300, Disi. (Rsilly and Anantha- 
krishna Iyer, JJ.). (SBIMATHl) DBIVASIKAMANI 
ANMAMALAI DESIKAR PANDARA SANNADHI 0. 
Raju PILLAI. A. I. R. 1930 Mad. 995. 

-■\n application for extension of time to pay 
the amouat ascertained as compensation which 
was made a condition for the delivery of possession 
to the plaintiff is not a step-in-aid within the 
meaning of Art. 182. 45 Mad. 2)2; 38 Mad. 695, Diss. 
from-, 41 M. 251; 53 M.L.J. 766, Rif. to-, 36 Bom. 638; 
37 Bom. 317 ; 29 All. 301; 38 All. 690; 47 All. 667, 
Diss. (Riilly and Ananlhakrishna Ayyar, JJ.). 

Dbivasieamani annamalai desiear V, Raju 
P lLLAI. 1930 M.W.N 979 = 39 M.L J. 579. 

O ertifioation of part payment cannot help 
the decree-holder if it is made after the period of 
limitation Cor execution has expired. 24 I.C. 215, 
Foil, in A.I.R. 1924 Oudh 372 and 50 I.C. 242, Ref. 
(Rasa, J.), Sant Dass y. Ram Prasad. 

A.I.R. 1930 Oudh 50i. 

C. P. Code, 0. 21. R. 2 (1). 

Certification under 0. 21, R. 2 (1), not being an 
application within the meaning of Art. 131 cannot 
be an application for the purposes of Art. 182 (5) 
and is not a step-in aid of execution. A.I.R. 1929 
P.O. 19. Ril. on. A.I.R. 1925 Rang. 23, Not Foil. 
(Maung Ba and Brown, JJ.). MAONGTUN HLAING 
V. U AUNG Gyaw. A.I.R. 1930 Rang. 64. 


■Mere opposition to application by judgment- 
)btor to set aside sale, is not step-in-aid of exe- 
ition. (Jai Lai, J.). Madho Pabshad v. 
HANAYA LAL. 113 I.C. 24=30 P.L. R. 419= 

A.I.R. 1929 Lah. 329. 
•(Obiter) Per Cuming, J. — A certification of 


ymeut by a judgment-debtor is not an applioa- 
)n to the Court to take some step in-ald of exeou- 
)o. It is merely a statement of the Court that 
mething had been done and not an applioati(m 
the Court to do something. (Cuming and B. B. 
hose, JJ.). Rebali Mohun v. Alauddin 

3MBD. 98 1,0. 825=44 O.L.J. 248= 

A.I.R. 1927 Oal. 29. 

Mete order by Court to take necessary steps, 

• m 1C 


— *uere uruisr u/ sjuuaw vw ^ ^ ^ • 

the absence of evidence of an application, is no 
jp ln-aid. Oral application by decree-holder 
unot be presumed. (Ross and Kulwant Sanay, 
.), KARA PASi V. ram Nath Singh. 

103 I.C. 37 = 8 P.L.T. 870= A.I.R. 1927 Pat. 828. 

Mere appearance of decree-holder in pro- 

sding under 0. 21, R. 90. 0. P. Code, aUmleBed 

: default is not Step-in-aid. (Boss 

hay, JJ.). BALDEO SHATHWABI KONHOBAI 

LACHMAN LAH PATHAK. ooi- 

99 1.0.899=1926 

6 Pat. 280=8 P.L.T. 336=A.I.R. ^927^’,^*^ 

Applloetioo to reoorer cos e J” 


9B?= 

8 All 377—24 A.L<J< 485— A.I.R- 1926 All. 440. 

* colourable applloatiou intondea to ®aye 

m !■« Anlv. WivIlOllv 


— A OOlOuraolo 

itation and with that intention 
intention to proseoute the same, is oi no ^ 
saving limitation as ^tep ln^ald 
erji, JJ.). SHBO PRASAD > J iSfi 

90 1.0. 938=18 »U. «»=« 
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limitation act (1908), Ark. 182 — Step-in- 
aid— 15 hat 1 b not, 

—Application to attach property beyond 
executing Court’s juriediotion is not step-ln-aid 
as the Court Is not competent to grant the prayer, 
12 All. 64; 27 All. 619; 28 All. 387 and 43 All. 550, 
Foil.; 6 Mad. 250, Not foil. (Boys and Banerji, JJ.). 
SHBO PBASAD v. Mt. NAraini Bai. 90 I.C. 938= 
18 All. 468=2i A.L.J. 137= A.I.R. 1926 All. 95. 

- — Swearing of affidavit proving notice under 

0. 21, R 66, C. P. Code, unaccompanied by any 
application is not step-in aid — Nor issue of notice 
under C. P. Code, 0. 21, R. 66, 

Notice under B. 66 to be given to the judgment- 
debtor, in order that be might be present to assist 
the Court in drawing up the sale proclamation, 
cannot of itself be described as an application 
made in accordance with law to the proper Court 
for execution or to take some step-in aid of execu- 
tion because the notice is issued not on the 
application of the decree-holder but by the Court 
itself on its own motion. So also the swearing of 
an affidavit proving service of notice merely filed 
by the decree-holder’s identifier, unaocompanted 
by any application oral or written, does not give 
a fresh start to limitation. 21 C.W.N. 423, Dist.; 
24 O.W.N. 55, Foil. {Cuming and B.B. Ohose, JI.).; 
JADU NATH U. KBISBNA BANJINI. 94 1.0.44= 

A.I.R. 1926 Cal. 879. 

Bequest for extension of time for filing 

neoessary papers is not a step- in- aid. A.I.R. 1922 
Mad.79,Pofl. [Phillips and MadhavanNair, JJ.), 
KATIPI MD. HAMIDUDIN W. MD. GHOSE. 

98 I C. 163=24 M.L.V. 498= 
A.I.R. 1926 Had. 1197=51 H.L.J. 489. 


■' ■ -A statement by the decree- holder objecting 
to the judgment'debtor’s application to record 
satisfaction of the decree is not a step-ln-aid of 
execution. A.I.R. 1922 Mad. 79, Foil.; 87 Bom. 817, 
Diss. from', [Case-law considered). [Phillips and 
iiadhavan Nair^ JJ.). EbishMA Pattab v. 
Sbbthabam pattab. 98 1.0. 158= 

50 Had. 49=24 H.L.W. 488= 
A.I.R. 1926 Had. 1176=51 H.L.J. 480. 

- —Applioatlon not indicating how the Court is 
to aflsist decree-holder is not a step-in-aid. [Suhra- 
wardy and Qtaham, JJ.). Mahabaj BABADUB 
Binoh DUGAR V. BASIBUDDIN ahumad. 

88I.G. 864=41 O.L.J. 607 = A.I.R. 1923 Oal. 1135. 


■^■An application made after transfer of decree 

to another Court for execution to the Court pass- 
ing the decree for oertifioate of part satisfaction of 
thadeOtee is not ah application for execution or to 
take a step-in-aid of execution. [Campbell, J,). 
PiBM Sheru Hal Obina Mal «. Fibu Hira 
LAL ANANT BAtf. 76 I.O. 241= 

A.I.R. 1925 Lah.238. 

— -Application for payment out of money in 
Court — When, is not sisp-in-aid. 

An application for payment out of money In 
Oouit by a decree-holder is a step-in-aid of ezeou- 
tion If the money in Court was realised in execu- 
tion of the decree. But where the amount of 
money is in Court to the credit of a suit and such 
Bxnohnt has not been the proceeds of ezeoutlon, 
Bn application for payment but oannot be said to 
^ ,hn ezeontion applloatlon or an application 
n Bifl'hf ekeoufion. 2 Mad. 174; 16 Mad. 462; 
17 Mad, 165, 22 Bom. 840, Foil.', 86 M.L.J. 876, 
JP4aA|2^ Mad, 446, Ref .to. [Devadoss and Wallace, 

W.),; 'Balaoubbswami naiokrn t>. guru- 

Bjf4]^’NA10siN. - 87 1.0. 969= 

rr f 703=18 H.L.J. 608. 


LIMITATION ACT (1906), Art. 182 - Step-ln- 
aid — What Is not. 

A payment out of Court cannot be oonalderr 

cd a step-in-aid. The petition for certifying suoli> 
payments is a step-in-aid. {Jackson, J.). NABA- 
YANA NAIB V. K. RAUAN NAIB. 82 I. G. 748= 

20 H.L.W. 190=1924 H.W.N. 674= 

A.I.R. 1625 Had. 131. 

■An application made by both the parties^ 
to the Court to postpone the application in the 
Darkhast, with a view to a compromise being- 
arrived at between the parties is not a step-in- 
aid of execution. 38 Mad. 695, FofZ. [Maeleod, C.J,). 

Vishnu Nagappa v. Nabasinha Panduranq. 

73 I.C. 1011=25 Bom.L.R. 490= 
A.I.R. 1623 Bom. 461. 

Prosecution of appeal from order in exeeuliott- 

is not a step-in-aid. 

The pEoseoution of an appeal from an order 
made in the course of a prooeeding in execution of' 
a decree cannot be looked upon as an application- 
in accordance with law to the proper Court for 
execution or take some step-in-aid of execution. 
26 All. 608, Foil. [Afaeleod, C.J. and Crump, /.)„ 
GOVINDDAS BajABAM V. QANPAT DAS NABOT- 
TAM DAS. 73 I.C. 1980=25 Bom .L.R. 518= 

47 Bom. 763= A.I.R. 1923 Bom, 431. 

Stay order is not [Ufarten, doubting). 

Marten, J, (Quasra)— Whether a stay of pro- 
ceedings granted at the instance of the plaintiff 
can be said to be step-in-aid of execution. - A 
mete adjournment has been held not to be suoh a 
step-ln-aid of execution, although an applioation 
for adjomment in order to obtain further evidenoo 
has been held to be a step-in-aid. 27 Gal. 285, Ref. 

Pratt, J.— The applioation for stay ig not a> 
step-in-aid of execution, 1 All. 6801 (F.B.), Bi/; 
[Marten and Pratt, JJ.), Pandby Dagadu 
JAMNADAS OaOTU MAL. 76 I.O. Sl7as 

A.I.R. 1923 Bom. 218. 

ipplicafion /or c»f iny wifnessas is nof a s/sb- 

in*ai<2 of execution. 

Id an exeoutlon matter, a olaim was put in hy a 
judgment-debtor which was registered under S. 47 
0, P. Code. On 28th April, 1917, the deoree-holder 
applied for time to file writteu statement in answer 
to the olaim and to oite witnesses : but as a matter 
of fact did not prosecute the petition thereafter 
Held, the application of 28th April, did not oon- 
stltute a step-in-aid of ezeoution. Although an 
applioation to the Court to issue summons or do- 
some other act necessary for proceeding with the 
execution oase or for removing a bar to the 
exeoulion proceedings would be step-in-aid of exe- 
cution, an applioation for time to oite witnessea 
irrespective of whether the deoree-holder does so or 
not. Is not a step-in-aid of ezeontion. The question 
whether an applioation is or is not a step-ln-aid 
of execution, must depend upon the oiroumstanoes 
of each oase. Ca^e-fats discussed. [Chaiiarji and 
Cuming, JJ.j Rajbndra Lal Sha w. ABDUij. 
Karim. 76 l. C. 455 = 27 C.W.N. 505= 

37 0 .L. J. 292= A.I R. 1923 Oal. 572. 

■A warrant of arrest issued at the instance of 
the deoree-holder bad been returned, the judgment- 
debtor not having been found. Thereupon the 
Court passed an order in the following terms 
“Fresh steps, if any, by 10th May, 1917,’* 

Held, that neither this order nor the applioation 
whloh must have been made in oonneotion with it' 
is a step-ln-aid of ezeoution ; it oould not ^ eald^ 
that limitation began to xui^ from ■ the 10th 'Mht 

when the applioation for ezeontion - waa . flnallT 
diimlBied. ai'Ma.d.-VI and 8. Oal. •420y.£Z>4i^ 
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^^908), Art. 182 -Step-in- 
aid— What if not. ^ 

'iOldfleld, J.). PABTHASAEATHI v. ABDUL KAHI- 
MAN. 75 I. c. 489=18 M. L. W. 109= 

1923 M. W. N. 871 = A.I.R. 1923 Mad. 686. 
—After a decree id transferred by one Court to 
another for eieoution, any application made to 
the former Court cannot be a step-in-aid. 39 Mad. 
6lO.(P.C.),Poii.i(A£ia7nt and Das, JJ.). JNANENDBA 
Nath Ghosh v. Kumar Jogendra Narain 
SINHA. 74 1.0.608 = 2 Pat. 247= 

1924 P.H.O.C. 362=A.I.R. 1923 Pat. 384. 
Neither an application for confirmation of 
sale nor an application by a decree-holder to be 
put in possession of the property is an application 
to take some step-in-aid of exeoation. (Das and 
Adami, JJ.). Tbilosenath Jha v. Bavsman 
Jha. 72 I.C. 938 = 1 Pat.L.R. 6 = 2 Pat 243 = 

1923 P.H.O.C. 300=5 P.L.T. 30= 

A.I.R. 1923 Pat. 22. 

■‘Applications which are not steps-in aid. 

Any application which, if successful, would 
faoilitate execution or prevent an obstacle being 
raised to the exeoation of a daoree, whether an 
application for execution is ponding or not 
cannot on that ground be treated as a ‘step- in-aid 
of execution’ 17 Cal. 268, Foil. 

In some cases the Courts in their anxiety to 
prevent decree-holders being deprived of tke fruits 
of their deoree by the “technical plea of limitation 
have stretched the article to such a point, that it 
has become difficult for the most exprienced 
lawyer (to say nothing of layman) to say when 
many decrees will become time-baired. In matters 
like limitation certainty is the first desideratum. 
An applloation made at a time, when no exeoation 
petition is pending oannot be a step-in-aid of 
execution. A man oannot be said to take some 
step-in-aid of a petition which has not beeninitiat* 
ad. 39 Bom. 20, Ref. tO] A. I. R. 1922 Mad. 217, 
List. 

Similarly an application by both parties and tke 
presentation of a plaint with respeot to another 
property of the judgment«debtor cannot be treated 
as 'steps-in-aid of exeoution’. A.I.R. 1916 P.C. 96, 
Ref. to. (Aylinfj and Venkatasubba Rao, JJ.)- KUP- 
PuswAMi Chettiar V. Rajaqopala Iter. 

70 1.0. 321=45 Mad. 486 = 1922 M.W.N. 113* 

15 M.L.W. 348=32 M.L.T. 27= 
A.I.R 1922 Mad. 79=42 M.L.J. 303. 

■ .An application for a copy of the decree to be 
executed is not an application to the Court, to 
take some step-in-aid of execution and time will 
not be computed from the date of such an applica- 
tion. {Ayling and Krishnan, JJ.). PUTHIA 
VBBTIL MOIDU V. IBAKKAT KARNAVAN RAMAN 
NAYAB. 60 1. C. 117=1920 M.W.N. 700= 

12 M.L.W. 534=39 M.L.J. 572. 

—Art. 182— Sureties (Expln. !)• . ^ ^ j v*. 

A surety is not a joint judgment-debtor 

within the meaning of Art. 182. A.I.R. 1921 All. 
291; A.I.R. 1922 All. 481; A.I.R. 1926 Cal. 267, 
Ref.] A.I.R. 1929 Pat. 596, Foil; A.I.R. 1922 Lah. 
457, Diii. {Kulwant Sahay and Macpherson.JJ.h 

KIRTYANAND V. PlBTHIOHAND. 120 315 = 

A.I.R. 1929 Pat. 597. 

Sureties are not co-judgment-debtors within 

the meaning of the article. 

Where the sureties have made themselves 
liable only for a part of the decretal amount and 
tho execution is taken only against them, the 
sureties not being oo-judgment-debtors with ine 
prlnolpal debtors the execution against them does 
not save limitation against the principal debtors, 


LIMITiTIOH iOT (1908). Art. 183 -IppIlMbi- 

1 A VJr • 

23 Bom, 473, Foil; 43 All. 152 and 3l Bom. 50 
Appr. (Suhrawardy and Duval, JJ.). BibendrA 
Chandra v. Tulsi Chaban ghose. 83 I.C. 657= 

... A.I.R. 1926 Oal. 167. 

1 - L, principal aad surefy 5u< sureiii 

luxble on default of principal ^Execution against 
prtnetpat soyes time against surety. 

A decree wis passed both against pcinoipil and 
surety, but it directed realisation from surety only 
on tho default of principal. Exeoution was taken 
out against the principal but the principal was 
adjudged insolvent. After 3 years from the date 
of decree but within 2 years from the date of first 
applloation for execution, another exeoation was 
applied for against the surety. 

ffeW, the second application was not barred 
according to Expln. 1 of Art. 132 inasmuch as the 
principal and surety are not mide liable under 
the decree for different portions of the subject- 
matter thereof but each is mids liable for the 
whole of the decretal amount. The decree is 
passed ‘jointly’ against both the judgmeat-debtora 
notwithstanding the faot that it is to bo exeonted 
against the surety only in oase the decree-holders 
fail to realize it from the principal debtors. 
(Uartineau, J.). HONDA RAM v. Firm Seth Kan- 
war Bhan-Sukh Nand. 67 1 0 301 = 

74 P.L.R. 1922 = 38 P.W.R. 1922= 

A.I.R. 1622 Lah. 497. 

—Art. 183— Applicability. 

Application for restitution in pursuance of 

order of Privy Council is governed by Art. 183. 

Pet Mukerji, J”.— Where an application is made 
to obtain restitution as the neoessaiy resnlt of the 
order of His Majosty-in-Counoil, that application 
is to be taken as one to “enforce” an order la 
CounoU and must be governed by Act, 183 and not 
by the general and omnibus Art. 18L. A.I.R. 1922 
All. 238, Foil. 

Pet Sen, J- — Suok an applioatioa is one under 
0. 45, R. 15 and Art. 183 applies, (^ukerji ani 
Sen, JJ.). SOHAN BIBI t). BAIJANATH DA8. 

112 I.G. 876 = 90 All. 767=26 A.L.J. 987= 

A. I. R. 1928 All. 293. 

-Burma Oonrts Aot (XI of 1912), S. 26— Deoree 

of Chief Court executed by High Court— Limita- 
tion for exeoation is governed not by Art. 183 bat 
by Art. 182. (Pratt, Ogg. C. J. and Cnnliffe, J.). 
ALIBHAI MOHAMED V. MAHOMAO NOOB MAHD* 
mad. 114 I.O. 674=6 Ran^. 966= 

A.I.R. 1928 Rang. 817. 

—Award filed in Court — Is executable as decree 

of tluxt Court. 

Where an award has been filed in the Court 
properly, it is not only to be enforceable as if It 
were a deoree in general, but, having been filed 
in a particular Court, it is to be euforoeable as if 
it were a deoree of that Court and, therefore, shall 
for purposes of limitation be governed by Art. 182 
or 183 aooording to as it is filed in a Chartered 
High Court or not. A.I.R. 1924 Lah, 544, Rel o» ; 
In re A Bankruptcy Notice, (1907) 1 K, B. 478, 
Ref. (Rankin, C. J. and MitUr, J.). BBLVBDBBB 
Jute Mills, Ltd. w. hardwarimull & Co. 

104 I.C. 803=31 C.W.N. 1097= 
A.I.R. 1927 Oal. 898. 

•Application under C. P. Code, 0. 34, R. O'* 
Article 18L and not 183 applies. 

An application under 0. 34, R. 6 is an appllM" 
tion for a new decree in the suit and it cannot be 
said to be aa application for eafccoing a judgman* 
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IIHITATION ACT (1308), Art. ISS-AppUcabi- 
!lty. 

or d«oc«e within the meaning of Art. 183, and 
conaeq^uentlj Art. 188 is not applioahle to an 
application under 0. 34, E. 6. Article 181 of the 
Limitation Act applies to such an application and 
the case of 42 Cal. 294 in so far as it decided that 
Art 161 does not apply to such an application, 
was not rightly decided. 42 Cal. 294, overruled ; 

40 All, 551, Foil. (Sanderson, C, J., Walmsley, 
Banking BueUand and Uukerji, JJ.). FBANCIS 
HiQQiNS Pell v. Minnie Gbbqoby. 

89 I.G. 1^52 Oal. 828=^29 C.W.N. 678= 
A.I.R. 1925 Gal. 83i(F.B.). 

Per TF’nZsh.J'.— The expression used In Art. 188 
of the Limitation Act are clearly capable of being 
read so as to cover an application for restitution 
on reversal of the decree of the High Court by 
(he Privy Gounoil, which is in substance to enforce 
a decree of the Privy Council which restored the 
parties to the position they were la before the 
High Court interfered; and Art. 183 of the Limi* 
'tation Act applies to such applications. 

Pei Byves, J . — The language of Art. 183 is 
-difieient to that of Art. 182. Artiole 182 provides 
for ‘the execution of a decree or order of any Civil 
OonrI;.’ Art. 183 is ‘to enforce’ a judgment decree or 

■order of His Majesty-iu-Counoil. The 

words “to enforce” there are wider in meaning than 
the words **to execute,” in Art. 182 and shoold be 
interpreted as equivalent “to give full efleotto” 
which is synonymous with ‘‘to enforce.” (T7alsh 
•and Byves, JJ,). BIBJ LAL V. DAMODARA DAS. 

66 I.O. All. 565=20 A.L.J. 486= ' 

A.l.S. 1922 All. 238. 

—Art. 168— AppHoAtion. 

-—Piling tabular statement under 0. 21, R, 11, 
4 b making application. 

The making of an application does not imply an 
-applioation on which an order has been made. 
80 Oal. 979 and A. I. R. 1925 Oal. 668, Ez^l. 
(CosUUo, J.). atasmoni DASr t>. Bbpin BEHABI. 

118 I. 0. 83=83Gal. 1S41=A.I.B. 1929 Cal. 193. 
~Apt.Ji83— Application within time. 

—Death of deoree'holdei without drawing out 
•money paid into Court — Administrator-General 
Applying for having such payment made — Order for 
payment made— >Applloatloa for exeoutlon made 
within 12 years from the date of such order, 

Held, that it was a proper application by the 
Adinlai8tEatot*Qeaeral thongh, previous to that 
Applioation, he had not brought himself on the 
•moord In the place of the deceased decree-holder. 
No such ptooesB is oontsmplated by the prooe* 
■^ure laid down either in the 0. P. Code, or in the 
rules on the original side and all that is neoes* 
aary is that the person who becomes by operation 
of law entitled to have exeoutlon is required only 
^ an applloation for execution. Under the 
article the decree-holder has twelve years not 
only from the date on which he becomes entitled 
to enforce the deoree but also twelve years from 
the date on which some part of the principal 
money aeonred thereby, or some interest on suoh 
^ney has been paid. (Ooutts-TroUer, C, J. and 
-fimiuaja Aiyangar, J.), A. Pbabappa Ohetui 
t>* K. DbsIKAOBARI. 90 I.O. 1028= 

22H.Ii.W. 78=1929 M. W. N. 884= 
1928 M.W.H. 70S=A.I.R. 1928 Had. 1181 = 

, 49 H.Ii. J. lOi. 

188 — Qoutpaotlon. 

- Words capable of zeleaslng the right” ex- 
'^iode persons who are legally Inoftpaaimetd aueh 
-M infante and Innatios knd.tbwAfoKe inrdi 


IiIUITATlON ACT (1908), Art. 183— BexlTor. 

of Art. 188 are not governed by S. 6, 7 and 6. 
Hornsey Local Board v, M:onareh Investment BuUd- 
ing Society, 24 Q.B.O. 1, Bef. (Das and James, 
JJ.). MDSAHAB SAHU 0. KISHON Nabayan 
PRASAD, 123 I.O. 411=A.1.R. 1930 Pat. 141. 
— Art. 183— Limitation. 

—Even if an application is made to a Court 
which passed the deoree to execute it in respect of 
property outside its territorial limits the Court 
mil not have jutisdlotion to carry on suoh execu- 
tion. Where however the limits of the jurisdiction 
of the old Court were altered and an application 
was made to the Court which passed the deoree fox 
execution. 

Held, that the deoree should be forwarded to the 
proper Court but that it had the efieot of saving 
limitation. (Mukerji and Hitter, JJ.). &BEENATH 
CEWSBAVABTI V. Priyanath Bandopadhya. 

3S O.W.H. 77. 

■A mortgage.deoree determining the rights of 
prior and puisne mortgagees and allowing each 
mortgagee to enforce his mortgage does not entitle 
the puisne mortgagee to claim that his right to 
ezeoute accrued only after prior mortgagee had 
exhausted his remedies. Ezeoutiou applications 
by prior mortgagees will not amount to a revivor 
of the tight of the puisne mortgage. (Richardson 
and Page, JJ.). NarAIN DAS DOTT v. BANED 
BEHABI CEATTOPADHAYA. 78 I.O. 1001= 

A. I. R. 1926 Qal. 218. 
—An applloation to enforce an order absolute 
made by the High Court in a suit to enforoe the 
mortgage security, must be made within 12 years 
from the date when the order absolute for sale was 
made. (Hooherjee and Fletcher , JJ.). APUDAbba 
Kbisbna Seth v. Rash Bbhabi Dutt. 

80 I.O. 880=47 Oal. 718. 

—Art. 183— Revlpor. 

■An ex parte decree was obtained on the origi- 
nal side on 18th March, 1912, against a firm of whibh 
one S was a partner. An application for execution 
was made on 21st Maroh, 1924. S appeared through 
his solicitor and obtained an adjournment foi 
moving to set aside the deoree. No affidavit or any 
written objeotion as contemplated by 0. 21, 
R. 16, was filed. On 13th June, 1922, 8 obtained 
a rule on motion calling upon the deorae^holdex 
to show cause why the decree should not bo set 
aside. It was ordered that an issue be tried as to 
whether 8 was partner in the defendant's firm and 
that all farther prooeedings in execution of the 
deoree should be stayed until the trial of the issue. 
The issue was determined against 8 on 29th May, 
1924. An execution applloation was filed on 3rd 
September, 1926. It was contended that the order 
of 29th May, 1924. was by impltoation a determina- 
tion that the decree was still capable of exeoutlon. 

Held, that no question of right to execute the 
deoree was before the Court. The order wee con- 
fined to the simple question whether S was a 
partner. Such an order oould not be regarded aa 
an order detotmlaing the question whether deoree- 
holder had a aubaistlng tight to execute the deorea 
and did not constitute a revivor. (RunMfi, C*J, and 
Hitler, J.). MDTHIAH OBBTTIAR t>. CHIDAM- 
BARAM CHSTTY. 110 1.0. 404=88 Oal. 678= 

32 O.W.N. 886= A.I.R. 1928 Oal. 686. 

An applloation for transmission of a deorea 

from the High Court to the Dlatrlot Court U . nob 
by itself a revival of the deoree within the itmning 
of the Aot inaamuoh as it la a mere odnisteiial .aeb 
ofan officer of the Court and^UOt the judloial aai 

Of • jQigOt 46 0«h 908 l A. I. R, 198& 
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IIHITATIOK ACT (1908), Art. 183-BevWor. 

Cal. 218, Affir. {Lord PhilUmore.) BankuBehabi 
Chattebjee V. Nabain Das Ddtt. 

101 1. c. 29-54 Gal. 500=54 I. A. 129 = 
31 C. W. N. 689=1927 M. W. N. 336 = 
4 0. W. N. 474=29 Bom. L. R. 850= 
38 H.L.T. 90=45 C.L.J, 507=26 M.L.W. 180 = 
A.I.R. 1927 P.C. 73=52 H.L.J. 565 (P C.). 
— Transfer of decree— Notice under C. P. 
Code, 0. 21, R. 22 — Diemissal of execution case 
for want of prosecution— None of these is 
“ reyivor.” 

To constitute a revivor of the decree, there must 
he expressly or by implication a determination 
that the decree is still capable of execution and 
the decree-holder is entitled to enforce it. 
43 Cal. 903 ; 14 C.W.N. 35 and 22 Cal. 921, Foil. 
{Suhrcwdrdy find Cuninfj, JJ-). AMDLTA RATAN 
BANEEJBE V. BANKU BEHARI CHATTEBJEE. 

87 I.C. 61 = 41 C.L J. 189 = A.I.R. 1925 Cal. 668. 
■ -A notice issued under 0. 21, R. 16 does 
not operate as a revivor to extend the period of 
limitation under Art. 183 nor is the application 
for transfer of a decree an application in execution. 
43 Cal. 903 (F. B.), Fell. (Newbould and B. B. 
Ohos$, JJ.). KHAJEH SALABUDDIN w. AFZAL 
BEGUM. 84 I. C. 68 = 28 C.W.N. 963 = 

89 C.L.J. 390 = A.1.R. 1925 Cal. 23. 


—Art. 183-Scope. 

Under Art. 183 payment is not required to be 

made either by the debtor or by some person act- 
ing on his behalf for the purpose of saving limita- 
tion. Payment for judgment-debtor or to his 
account is aufBcient. 41 M.L.J. 423, List. (Couffs- 
Trotter, C.J. and Srinivasa Aiyangar, J.), A. Pba- 
BAPPA CHETTI V. K. DESIKACHABI. 

90 1 0 1028 = 22 M.L.W. 78 = 1925 M.W.N. 554= 

' 1925 M.W.N. 705= A.I.R. 1926 Mad. 1131. 

49 M.L.J. 101. 


—Art. 183— Starting point. 

——Transfer of decree to another Court for exe- 
cution does not give a fresh start of limitation. 
A I R 1927 P.O. 73, Foil. (Coutts-Trotter, C.J. and 
Walsh J). PALANIAPPA CHETTIAB v. VALLI- 

ammAI ACHI. 119 I. C. 775=52 Mad. 590= 

AMMAI At ^ ^ ^ 203=1929 M.W.N. 78= 

A. I. R. 1929 Mad. 292=86 M.L.J. 555. 

-Court’s recognizing assignment of decree 

and allowing assignee to execute gives fresh start 
of limitation— C. P. Code, 0. 21, R. 16. A.I.R. 1921 
P.C. 23 and A.I.R. 1925 All. 117, Foil.: Farrell 
V. Gleeson, 11 Cl. & F. 702; Farran v. Beresfo^, 
10 Cl. &F.S\9;Otiiwellv. Farran, 2 It. R- 110 • 
InreBlke. 2 li Ch. Rep. 643 ; 6 Cal. 504 ; 20 Cal 
561 • 36 Cal. 548 ; 7 Mad. 540 ; 14 M. L. J* 303 and 
39 I’c 71 Rel- on. {Coutts Trotter , C.J. and Walsh. 
J ) PALANIAPPA CBETTIAR V. VALLIAMMAI 
Anm 119 I. 0. 775=52 Mad, 590= 

^ ' 29M.L.W. 203=1929 M.W.N. 78= 

AIR. 1929 Mad. 232=36 M.L.J. 355. 
Siven payment by Court out ofauctiem proceeds 

aives a fresh starting point. 

" No doubt a person cannot by his own volition 
defer receiving payment and thus keep 
alive for his benefit But Art. 183 refers to pay- 
ment only and where tho Court orders payment 
to tho deoree-holder out of the auction proceeds, a 
fresh starting point is given to the aeoree bolder 
for execution from the actual date 
{Kumarswami Saslri, J.). SABAPATST ChetTY v. 
SHANMUGAPPA CHETTY. 78 83^ 

34 M.L.T, 285= 19M.L.W. 582- 
l.I.R. 1924 Mad. MSssiS M.L.J. 488. 


LIMITATION REGULATION (1805) — Adveria 
possessiOD. 


LIMITATION AND CODE OF CIVIL PROOEDURB 
(AMENDMENT) ACT (XXYI of 1920). 
—Applicability. 

The amendment of the Act is not meant to 

apply only to cases where the deaths have occurr- 
ed after the 1st Jan. 1921. The result of applying 
the new period to all applications filed after the 
Act came into force is only this, that in cases of 
all deaths occurring within three months before 
the coming into force of the Act. the period would 
be reduced to 3 months and in those occurring 
between three months and 6 months before the 
coming into force of the Act the period would be 
up to the date of the Act ooming into force i.e., the 
let Jan. In every one of such cases there would 
be sufficient notice of the change in the period of 
limitation, 20 M.L.J. 347, Bef. [Eotwal, A.J.C.}, 
NIMBA V. MT. JANKI. 71 I.C. 176= 

A.I.R. 1923 Nag. 166. 

— Extension of time. 

High Court has no power to extend time for 

furnishing security for mote than 60 days. {Oldfield 
and Bamesam, JJ.). KACHI REDDI NAGIBEDDI t>. 
SAKI REDDI. 74 I.C. 703=18 M L.W. 29= 

1923 M.W.N. 510=A.i R. 1994 Had. 44. 
LIMITATION REGULATION (BENGAL REGU- 
LATION II of 1805). 

— Adverse possession. 

Limitation Aot (1859). 8. 28-Unaer 

Regulation 3 of 1793 read with Regulation 2 of 
1805 and under Act XIV of 1859, adverse posses- 
sion not only bars remedy but confers title. (1854) 
1 Boul Bep. 70: H M.I.A. 346 (P.C.); (1869) 
12 W.R. 192; 20 W.R. 104; 1 M.I.A. 446 (P.O.) and 
3 Cal. 224. Foil. {Mukerji and Bose, JJ.). 
Khantamoyee debt V. Hbidayananda beat* 
TACHABJEE. 118 I.C. 366=48 C.L.J. 489= 

A.I.R. 1929 Gal. 149. 

—8. 3 (1.2,3)— Adverse possession. 

12 years’ rule would not apply only u acqui- 
sition is by means of “violence, fraud, or any other 
unjust or dishonest means whatever." 

Under Regulation 2 of 1805. the intention of the 
legislature was to look to the means by which the- 
acquisition took place and not the merits of the 
acquisition itself. {Mukerfi and Bose, JJ.h 
Khantamoyeb Debt v. 

BHATTACHABJEE. 118 1.0. 566=48 C.L.J- 489 

A.I.R. 1929 Cal. 149. 


aiTED COMPANY. 

See (1) Companies act. 

(2) Company, 

aiTED INTEREST. 

See ADVERSE POSSESSION. 

SITED OWNER. 

See (1) adverse possession. 

(2) HINDU LAW, Limited Owner. 

3 PENDENS. 

P. act, S. 52. 

CAL INQUIRY OR INVESTIGATION. 

See Or. P. Code. B. 556. 

CAL INSPECTION. 

See 0, P. CODE. 0. 18. R. 18. 

OAL INVESTIGATION. 

See (1) C. P. CODE, 0. 26. 

(2) Or. P. Code, S. 202. 

iNG POSSESSION. 

See ADVERSE POSSESSION. 

^TTERT 

See CONTRACT ACT, 8. 80. 

»WER BURMA. 

See BURMA (Lower). 
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lunacy act <1912), a. 3 0) -Procedope. 

lunacy. 

See HINDU LiW— SUCCESSION. 

LUNACY ACTdY of 1912). 

—8. 3 (5)— Procednrc. 

— — Duty of Court— Inabilily to manage affairs 
should be bound— Reliance not to be placed on opi- 
nion of rdalioKS. 

In assumiug jurisdiotion undor the Luaao 7 Act 
the Court must keep in view the distinction be- 
tween mere weakness of intellect and ''lunacy” 
as understood in the Act. It is only with lunatics 
as deCned in 6. 3 (5) that the Act is concerned. It 
is therefore duty of the Court before proceeding 
further to determino judicially whether the person 
alleged to be inoivpable of managing himself or his 
aflairs is really a ” lunatic ” in this sense. The 
finding has got very fai-reachiug conscquonces and 
must be given after very great care and delibera- 
tion, The elaborate procedure laid down by the 
legislature for conducting an enquiry into the 
matter must be strictly followed, The Court 
should not consider itself relieved of its responsi- 
bility by the mere circumstanco that some or all 
of the relatives of tho person concerned have de- 
clared that he is a lunatic. Tho Court ought to 
form its own independent judgment on the point. 

{Teh Ckand, J.). JIT. Teka Devi v. gopal Dab. 

m !. 0. 570=31 P.L.R. 98 = 
A.I.R. 1930 Lah. 289. 

—Part. 11 — (Sb. 4 to 36)— Procedupe. 

— Orders by District Magistrate — Executive and 

judicial— Executive orders not subject to revision by 
High Courf. 

The Act deals speoifically and under separate 
headings with two branches of proceedings eze* 
outivo and judicial, Any poison considering 
himself aggrieved by an ezcoutlvo order passed by 
the Dt. Magistrate may apply under Part lit for a 
zegularinquisition conducted by a judicial Officer. 
The result of such inquisition is oonolueive and 
overrides and overrules any order wblob may have 
been passed summarily by the executive authority. 
Under this Act the orders passed by the District 
Magistrate under Part 11 are purely executive and 
cannot form the subjcot«matter o! a revision appli* 
oatlon to the High Court. [Abdul Raoof and 
Sarrison, JJ ). DONALD v. THE CROWN. 

73 I.C. 696=4 Lah. 1 = 24 Cr. L.J. 664 = 

A.I.R. 1924 Lab. 59. 

•^8b. 37 and 62*-Power6 of District Goart. 

■■ > " Bigh Court's jurisdiction excludes District 
Courts, through the person resides in litter's juris- 
diction. 

Before a District Court oan Institute inquisition 
as to a person possessed of property and alleged to 
be a lunatic, it must be establi^ed not merely that 
Buoh person is residing within the jurisdlotlon of 
that Court but also that he is not subjoot to the 
jurisdiction of any of the High Courts mentioned 
in 8. 87. Consequently, in a case whore an alleg- 
ed lunatic is subject to the jurisdiction of a High 
Court under B. 37, the District Court had no 
Jurisdiction under S, 62, even though the porBon 
may rosido within the local limits of tho jurisdio- 
tions of the District Court, i.e,, tho juiisdiotionB 
of tho High Court and tho Dlelriot Court are not 
oonourrent, but tho jurisdiction of tho High Court 
exoludos that of the District Court ; on the other 
hand, if tho alleged lunatic resides in two Dlstiiots 
tho jurisdiotlona of the two Courts are oonoucreut 
and not mutually exolusive. [Mooherjee, 4.0./,, 

D. D. VOL. Ill— 183 


LUNACY ACT (1912), S. 62— CoQPk’s duty. 

Fletcher and Richardson, JJ.)* ANILABALA 
CBOODSURANI V. DHIBENDBA NATH. 

65 I.C. 67=48 Cal. 577=25 C.W.N. 178 = 

A I R. 1921 Cal. 309. 

“S. 38 (1)— Jurisdiction. 

Alleged lunatic having two residences, one irt 

Calcutta and the other in mojussil—Eigh Court at 
Calcutta has jurisdictien over him though he may 
have gone to the mofusiil place — Nature 
fton over itisane persons. 

Section 38 does not define the test to be applied 
to determine whether a person is or is not subject 
to the jurisdiction of tho High Court for the pur- 
pose of judioial Inquisition as to lunacy. But the 
proceedings arc directed primarily against the 
person and only secondarily against his property. 
The right of the Court to learn judicially whether 
a person is or is not of unsound mind is inferred 
from tho light to his care and custody provided 
he is insane. Such authority over tho person may 
unless otherwise directed by statute, be ordinarily 
oxetoised in the oase of residents witblu the local 
limits of the jurisdiction of the Court. It may 
also bo exercised over non* residents, if there is 
statutory provision to that eflcot. 

One may have two places of resideuce, In one of 
which ho resides during one portion of the year,- 
in the other during the romaluing portion; what 
may be said to be tho place of personal residence 
during ono portion of the year th ns beoomos the 
place of legal residence during the reminder of the 
year and vice versa. In suoh a oase lh.e term 
"reside” may be applied to either place. 

Besidence should he interpreted to import in 
such a case not intelligent residence but bodily 
presence. [Case-law fully discussed.) [Moolterjse, 
4.(7./., Fletcher and Richardson, //.).‘ Anilabala 
Chouohurani V. Dhirbndra Nath. 69 I.C. 57= 
48 Cal. 577=25 C.W.N. 178= A.I.R. 1921 Qal. 809. 

-S. 40-Hotioe. 

Notice miMt be issued after an order for inqui- 
stfton is made— No general nofics is to &e MStred. 

The notice contemplated by S. 40 is a notioato 
be drawn up alter there has been an order direct- 
ing an inquisition. It is notice of such order and 
of the time and place at which the inquisition Is 
to be held. It Is not a notice of the petition. 
There is nothing In the Lunacy Aot about general 
notices. [Rankin, C.J, and Majumdar, /.). SABAJ 
6A8IN DEBI V. MABENDRA NATH. 103 I.C. 789= 

54 Oal. 836=31 C W.N. 838=18 O.L.J. 197» 

A.I.R. 1921 Cal. 636. 

—3. 42— Scope. 

— ^Section 42 in terms refers only to the atten* 
dance and examinatiou of the lunatic in Court but 
tho principle contained in 3. 42 would apply 
equally to hor attendance and examination belora 
a doctor. [Srivastava and Pullan, J J.). SHAJIUD- 
DIN Ahhad V. Fbaq Tbwabi. 7 U.W.M. 483= 

A.I.R. 1680 Ondh 301, 

— B. 62— Court’s Duty. 

Factum of lunacy being contested, Court 

should not base its oonoluslon on personal obset' 
vation alone but follow the procedure in S. 62, 
[Jai Lai, /.). JAN Muhammad u. Nizam Din. 

96 I. C. 333=8 L L.J. 391 = 27 P. li. B, 649= 

A.I.R. 192$ lah. 91$. 
— - -Inquisition— When Court is fo order. 

An inquisition under S. 62 or S. 38of the Lunaoy 
Aot into tho state of health, the state of mind, tha 
slate of property and general oapaoity of a person 
is a thing which affects the person so prejudlotaUy 
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LUNAOY act (1912), S. 62 — Medical certificate. 

that it ought not to be taken except upon a careful 
consideration of evidence. {Rankin and Paqe, JJ.), 

Munwar Sultan v. Shamsunnessa begum. 

80 I. C. 798 = 51 Cal. 430= 
28 G.W.N. 513= A.I.R. 1924 Gal. 658. 

—S. 62—Medical certificate. 

■ Applicants in cases under 8- 62 should come 
to Court fortified with a valid medical certificate 
of insanity. 42 All. 504, Foil. (17alsh and PuUan, 
JJ,). TAWAssuL Husain v. abrar Husain. 

96 I. G. 778=59 All. 3=24 A.L.J 906= 

A I. R. 1927 Ail. 225. 
—3. 62— Powers of District Court. 

District Court, within whose jurisdiction 

lunatic is permanent resident, has jurisdiction to 
direct inquisition under 8. 02, notwithstanding 
that he temporarily resides in mental hospital 
outside that district. (B. B. Ghose and Panton, 

JJ.). Radhabani Debi V. Nibaran Chandra. 

A. I. R. 1929 Cal. 512. 

— S. 62— Procedure. 

Inquisition— Ordering of by Court— Evidence 

at inquisition— Nature of -Orders after inquisition. 

The first thing which has to be done upon 
an application for directing an inquisition under 

R. 62 is that the Judge either with notice to the 
lunatio or without notice should carefully consi- 
der whether the case is one which calls for an 
order directing an inquisition. If ho considers 
that it calls for an order directing an inquisition 
then it is his obvious duty to record an order 
directing an inquisition. When ho has once done 
that, he Is then, by the combined operation of 

S. G2 with 8s. 40, 41 and 42 of the Act, to take 

oortain stops with regard to notice. ^ ^ 

It is only a preliminary investigation which is 

requited to justify an order directing an inquisi- 
tion. Then, an order having been duly made 
directing an inquisition, the date having arrived 
and proper notices having boon given, the inquisi- 
tion itself proceeds. Without an order directing an 
inquisition tho inquisition itself is without juris- 

Tho evidence taken at tho inquisition is evi- 
dence to be given by people 

coming as witnesses bofora tho Court. When that 
inquisition terminates it terminates m a judgment 
which finds or does not find that the persou is of 

•unsound mind, and upon that finding the juris- 
diction arises to give orders as to the custody of 
tho lunatio and to tho management of Iho ostato. 
{Rankin, G.J. and Uajuvidar, J.). 

DEBI t). MoniNDBA Nath ^ \l^Z 

B, Oal. 836= 31 C.W.N. f “,Va, 6^ 

Lunatic served with notice-Subsequent pro- 

"''onT hafwn effoct^d on the nllogod 

lunatio in the manner provided by 8. 40, eubse- 

qaent ptooeodinga may ho cx parte and 

Xnce'of the alleged lunatio is 

precedent to the disposal of inquisition proceed- 
ings under Iho Act. It is not thorofora open to a 

DiBtriot Court to reject an 

Ss 02 and 03 of the Lunacy Aot merely on tna 
ground that there Is no trace of the alleged luna^ 
tic. {Kincaid, J. C. and Lobo. A.J.C.). NUR 
MAnOMEO «. MAHOMED UAiDM.^ 'gind 223. 

-S. GO-PerBon of unsound mind. 

C;jt.soun(in(;.93 of vnnd -What constitutes. 

A poFGoa %vboeo mental condition a3 ) 
afi’otod by the ettoko of paralysis from which he 


LUNACY ACT (1912), 8. 72-ApplicabUity. 

suffered and both owing to this and owing to his 
age his memory has beon seriously aSocted and 
ho is unable to recognize his relations, but he is 
able to answer questions with regard to his estate 
with a certain amount of intelligence, and also 
questions with regard to hie family, cannot be said 
to be of unsound mind and incapable of manag- 
ing himself and his affairs. {Greaves and Cuming, 
JJ.). Upendra Mohan Roy v. Narendra 
Mohan Roy. 90 I.C. 878=30 C-W.N. 180= 

A.I.R. 1926 Cal. 155. 

— S. 67— Powers of Judge. 

Judge cannot delegate his functian to arbi- 

trator. 

In an enquiry as to the insanity of any person 
no Judge has any right, or any jurisdiction, to 
delegate his function to a third person except 
person appointed to assist or advise a Judge. But 
such a person is no more than a witness and the 
Judge must retain the judicial function in his 
own person. 42 All. 504. Ref. (Wahh and Ryves, 
JJ ). MUBLIDHAR PANDE V. L.ACHMt PANDE. 

62:i.C. 430=53 All. 459=19 A.L.J. 324= 

A.I.R. 1921 All. 160. 

— S, 71— Appointment of manager. 

Hindu co’parcener becoming lunatic— Mana- 
ger can be appointed as to his share — Hindu law. 

If a member of a joint Hindu family under tba 
Mitakshara law be a lunatic, where It is shown 
that his property is being wasted the Civil Courts 
have power to appoint a manager of tho lunatic’s 
share under the Lunacy Act, although no doubt 
a strong case must be made out for the appoint- 
ment of a manager, 6 Cal. 539 and 12 0. C. 209, 
Foil. Casedaw discussed.{Findlay. J.C. and Staples, 
A.J.C.). DADA V. CHANDREAHAGABAI. 

116 I.O. 683=25 N.L.R. 61 = 12 N L.J. 44 = 

A.I.R. 1929 Nag. 93. 

— S. 71— Court’s duty. 

Inguisifion— TT/ien Court can ordcr^Bemfit 

of the lunatic is the paramount consideration. 

Where an application is made to asoertoin 
whether certain persons are cf unsound mind by 
an inquisition, the Judge should form his m- 
dopoudent Judgment upon tho point. After 
examining tho parties it may reject the petition 
inliminc if it thinks that no primn case for 
enquiry ia disclosed. Oritmay after examining 
tho pleadings of tho parties or as a result of its 
own personal interview with tho alleged lunatio 
oomo to the conclusion that there are grounds for 
supposing that tho mental condition is euch as 
to bring him within the Lunacy Act. In that 
case It must order an "inquisition" and proceed m 
the manner prescribed. After the inquisition has 
been completed, it must record a juuioial finding 
on points mentioned in 8. 65 {a) on the matomls 
before it. It is only when those findings have 
been arrived at as a result of the 
the jurisdiction of the Court to 
with the case arises. In 

questions the paramount A® 636 

benefit of the lunatio. A-LR- 1^27 ^al. bSb, 

Bef. o«. iTckChand , J .) 

GOP3D DAS. 122 l 289. 

—3. 72-ApplIcability. 

Thcprovi.sion8ofS.72 imposing a restrlc* 

lion lo tho npi-olutmont ol legal bolt o “ 
to bo a gnaraiao ol hla poroou cannot ' ” 
tolnaoaso wboro no.r nlations only can bo 
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LUNACY ACT (1912), 8. 82 ^ DeclaratloQ of 
sonndneBB. 

appointed gaardiana of the porsoo of tho lunatic 

{Dalai, J. G.). Babbir u. Chedi Lit. 

83 I.C. 276=fi.I.R. 1925 Oadh 652. 

— S. 82— Ddolaratlon of souadnesB. 

—‘Judge must make an order for&uc% dcclara- 
fion without regard to other proceedings pending in 
his Court. 

An applioation was made to the District Judge 
alleging that the nnaonndneBB of mind of the luna- 
tlo had ceaeed and praying that enquiry bo made 
whether he is still of unsound mind and Incap- 
able of managing himself and his affairs, and that 
on the material placed before the District Judgo 
there was very good reason to believe that the 
uDsonndnesa of the lunatic had ceased, 

it was the duty of the Judge to have pro- 
ceeded with the application without regard to the 
effect of enquiry on the matter in other proceed- 
ings pending in the Ooutb. It would be most unfair 
to keep the lunatic's property under management 
or hifl person under guardianship if it could be 
established that he was no longer of unsound 

mind. (JaiLal.J.). Parbatii». Emperor, 

88 I.C. 880=26 P.L.R. 593=A.I.R. 1925 Lah. 533. 

— S. 83— Who oan appeal. 

- Where a person has been adjudged lunatic 
upon inquisition held in irregular and improper 
proceedings, any person, who is a relative and has 
a right to see that the alleged Innatio's estate and 
liberty are dealt with according to law, has a 
appeal. (Ranlcin. C.J. and Mnjurndar, 
J.). SURAJ BASIN! DEBI tJ. MOHENDRA NATH. 

103 I.C. 723=55 Oal. 838=31 C.W.N. "838= 
46 C.L.J. 197= A.I.R. 1927 Oal. 636. 
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lunacy act (1812), S. 38— Malnionance. 

— S. 88— Haintcnance. 

Lunacy Rules, R. 18— Hindu Fathcr-Iu-law 

is liable to pay costs of maintenance of hia joint 
son’s lunatic wife under R. 18(2). A.T.R. 1927 
Bom. 91, Rel. on. {^^art€n, C.J. and Patkar, J.), 
Ramaohandba Ganpat Agabwala y. Canton- 
ment Mag., POONA. 124 I.C. 813 = 

32 Bom. L.R. 606 = A.1.R. 1930 Bom. 319 = 

Father as manager — Liability to maintain 

lunatic son — Not dependent on source of property, 

^ If the father, as a manager of the joint family, is 
liable to maintain his son as a member of the 
family, he is a person legally bound to maiataiti 
the lunatic within the meaning of the section. It 
does cot matter for the purposes of S. 88, wbelbcc 
under the Hindu Law his liability to maintain is 
limited to the extent of the joint family property 
in his hands. The word “ means " in the expres- 
sion “ means to maintain ” hag no relation to the 
source of property. 

Rule 18 (ii), which prescribes the fees for main- 
tenanco, is not uffra yires in any way. 

Fawcett, JJ.). Chanvirgauda Shivangauda v. 
District Magistrate, Dhabwab. 

100 I.C. 578=51 Bom. 120=29 Bom.L.R. 52 = 

A.I.R. 1927 8001 . 91. 

LUNATIC. 

See (1) C. P. CODE, 0. 82. 

(2) Cb. P. code, Ss. 46i to 475. 

(3) CONTRACT ACT, 8. 12. 

(4) LIMITATION ACT, S. G. 

(5) PENAL Code, as. 8t— 85. 

LURKINQ HOUSE TRESPASS. 

Sec PENAL CODE, SS, 453 to 460. 
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